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FULL BENCH — 
Proceedings for enforcement 

of Act — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1047 of 1986. 

Between Alan Michael Davies, Industrial Inspector, 
Office of Industrial Relations, Applicant and Ron 
Frederick, Defendant. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.L. Fielding, 
and Commissioner S.A. Kennedy. 

The 9th day of December 1986. 

Mr R.A. Stratton on behalf of the applicant. 
No appearance by or on behalf of the defendant. 

in pursuing allegations on behalf of employees 
concerning breaches of awards. It is understandable why 
the legislature has seen fit to impose a substantial penalty 
in the case of an employer or organisation or association 
of $2 000 which is appropriate for the worst incidents of 
failure to comply with the Act. Having regard to the 
present circumstances, we consider that an appropriate 
penalty is half the maximum, namely $1 000. 

It is unfortunate, I might remark, that the defendant is 
not present. If he were we would advise him of the effect 
of continued failure, in the event of further requirements 
to produce the records required, that may result in 
further proceedings and penalties. 

Accordingly there will be a penalty of $ 1 000.1 think it 
may be necessary to state in the order imposing the 
penalty the name of the person liable to pay the penalty 
and the name of the person to whom the penalty is 
payable. That person liable, of course, is Ron Frederick, 
and it is payable to the Registrar of the Western 
Australian Industrial Relations Commission. No costs 
are asked for so there is no order in that regard. 

Order accordingly. 

Reasons for Decision. 
THE PRESIDENT: This application is made pursuant 
to section 84A of the Industrial Relations Act 1979 and is 
brought by an Industrial Inspector seeking the enforce- 
ment of section 102 (1) (a) of the Act. 

The Full Bench is satisfied that the elements of the 
application have been established and finds that the 
defendant, Ron Frederick, who is an employer, has 
failed to meet the requirements of section 102 (1) (a) in 
that he has failed to provide time and wages records 
lawfully required to be produced. 

This is the first occasion on which a failure of this kind 
has been established before the Full Bench in which a 
penalty is obviously called for. No mitigating circum- 
stances are known since the respondent has chosen not to 
attend these proceedings or the conference which 
preceded it. 

We therefore treat as serious the failure to provide the 
information which seems to have been after a number of 
requests and despite attempts to obtain co-operation, all 
of which have resulted in the authorities being frustrated 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1047 of 1986. 

Between Alan Michael Davies, Industrial Inspector, 
Office of Industrial Relations, Applicant and Ron 
Frederick, Defendant. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.L. Fielding, 
and Commissioner S.A. Kennedy. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 9th day of December 1986 and having 
heard Mr R.A. Stratton on behalf of the applicant, there 
being no appearance by or on behalf of the defendant, 
and the Full Bench having found the application 
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established and the failure to comply with section 102 (1) 
(a) of the Industrial Relations Act 1979 proved, it is this 
day, the 9th day of December 1986 ordered that:— 

1. A penalty of $1 000 be imposed on Ron 
Frederick; and 

2. The said penalty of $1 000 be payable by Ron 
Frederick to the Registrar of the Western Australian 
Industrial Relations Commission. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

FULL BENCH — 
Unions — application for 

alteration of rules — 

No. 923 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by "The Master 
Painters, Decorators and Sign writers Association of 
Western Australia Industrial Union of Employers" 
for alteration of rule 1.—Name, rule 3.— 
Constitution, rule 4.—Scope and Extent of Painting 
and Decorating Industry, rule 6.—Membership. 

Decision. 
HAVING been directed by the Full Bench, I have this 
day registered an alteration to rule 1, rule 3, rule 4 and 
rule 6 of the registered rules of the applicant 
organisation, in terms of the order as given on the 4th 
day of December 1986. 

Dated at Perth this 4th day of December 1986. 

R.C. LOVEGROVE, 
Acting Deputy Registrar. 

67 W.A.I.G. 

COMMISSION 
IN COURT SESSION — 
Matters dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 758 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, Applicants 
and Robe River Iron Associates, Respondent. 

Before the Commission in Court Session. 
Mr Chief Commissioner B.J. Collier, 

Mr Commissioner J.F. Gregor, 
and Mr Commissioner W.S. Coleman. 

The 30th day of October 1986. 

Mr S.R. Edwards (of Counsel), and later Mr G. Young 
appeared for the various unions. 

Mr H.J. Dixon (of Counsel) and with him Mr L.H. 
Pilgrim, Mr D.G. Moss and Mr H.C.O. Larratt 
appeared for the respondent. 

Mr G.M. Overman (of Counsel) and Mr R.E. Cock (of 
Counsel) and Mr S. Home appeared for the Hon 
Minister for Industrial Relations. 

Mr C.E. Butcher and Mr K. McCann appeared for the 
Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers. 

Mr A. J. Marks and Mr F.W. Bastow and Mr M.W. 
Murphy appeared for the applicant. 

Mr G.G. Young appeared for the Western Australian 
Carpenters and Joiners, Bricklayers and Stoneworkers 
Industrial Union of Workers and the Operative Painters' 
and Decorators' Union of Australia, West Australian 
Branch, Union of Workers and the Plumbers and 
Gasfitters Employees' Union of Australia, West 
Australian Branch, Industrial Union of Workers. 

Mr R. A. Keegan and Mr R. Mclnroy appeared for the 
Federated Engine Drivers' and Firemen's Union of 
Workers of Western Australia. 

Mr W. Palmer and Mr J. Murie appeared for the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

FULL BENCH — 

Unions — change of name — 

No. 1017 of 1985. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Maritime 
Workers' Union of Western Australia, Union of 
Workers for a substitute set of rules including a 
Change of Name. 

Decision. 
HAVING been directed by the Full Bench, I have 
registered a substitute set of rules including Change of 
Name for the applicant organisation, in terms of the 
application as filed on the 21st day of November 1985, as 
amended by a Special Summons Meeting of Members 
held on 18 February 1986, and as amended by the Full 
Bench itself on 25 March 1986. 

Dated at Perth this 15th day of December 1986. 

T. POPE, 
Acting Registrar. 

EDITOR'S NOTE: For decision of Full Bench see 66 
WAIG 1022. 

Reasons for Decision. 
THE CHIEF COMMISSIONER: This application was 
filed in the Commission on 8 August 1986 by the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia (AMWSU) in the following terms — 

Hearing and determination of an industrial 
matter which is hereby referred to the Commission, 
namely the decision of the respondent to introduce 
across the board changes to terms and conditions of 
work. 

The applicant claims that such changes should not 
be made. 

The ground upon which the application was made was 
stated to be — "Equity of an industrial matter". 

Circumstances to which I shall refer later caused the 
Commission in Court Session on 23 September 1986 to 
conclude that the respondent's decision on 11 August 
1986 to terminate the services of its workforce was then 
so intrinsically related to the claim as filed that the 
dispute between the parties covered both areas and 
required consideration at the same time. Accordingly, 
the Commission in Court Session formally amended the 
application on 24 September 1986 to incorporate 
claims — 

(a) that the workforce is entitled to compensation 
for alleged industrial action by the respondent 
on and after 11 August 1986; and 

(b) for continuity of employment during the period 
of absence from work without the loss of any 
rights whatsoever. 
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With the concurrence of the respondent all the unions 
which are parties to Industrial Agreement 10 of 1979 
were named as applicants in the proceedings. 

When those claims were argued on 2 October 1986, 
Counsel for the unions advised that they sought first, a 
finding of fact that the action of the respondent on 11 
August 1986 was unfair; secondly, an order for payment 
by the respondent to the affected employees of compen- 
sation in such sum as the Commission considered fair 
and reasonable; and thirdly, an order that, for the 
purposes of all rights or entitlements, the period between 
11 August and 3 September 1986 be deemed not to 
constitute a break in continuous service. 

For the record and so that the dispute between the 
parties may be seen in perspective it is fitting that I briefly 
describe the operations of the respondent and its 
relationship with its workforce and the applicant unions 
over the years. Such description evolves not only from 
the submissions, evidence and exhibits tendered but from 
the records of the Commission and my knowledge of the 
respondent's undertaking since it was in the construction 
stage. 

The Operation. 
Cliffs Robe River Iron Associates was a joint venture 

formed under the terms of the Robe River Joint Venture 
Agreement dated 25 May 1970. The participants' 
individual shares were in the following percentages: 

Cliffs Western Australian Mining Co Pty Ltd SOVo 
Mitsui Iron Ore Development Pty Ltd SOVo 
Robe River Limited 35 Vo 
Mt Enid Iron Co Pty Ltd 5 % 

The purpose of the venture was "the progressive 
exercise and development of the Robe River Rights for 
the mining, overland transportation, processing, 
pelletising and loading for shipment of iron ore". Cliffs 
Western Australian Mining Co Pty Ltd (at that stage, 53 
per cent owned by the United States Cleveland — Cliffs 
Iron Company through subsidiaries) obtained long-term 
sales agreements with several major Japanese steel mills 
which contracted to purchase large tonnages of iron ore 
pellets and fines over 21 years. The joint venturers 
entered into a Management Agreement with Cliffs 
Western Australian Mining Co Pty Ltd. 

Around 1976/77 Cape Lambert Iron Associates 
acquired the five per cent interest of Mt Enid Iron Co Pty 
Ltd and was part of the joint venture when Industrial 
Agreement No. 10 of 1979 was entered into between the 
several unions and Cliffs Western Australian Mining Co 
Pty Ltd as Managers for Cliffs Robe River Iron 
Associates. 

On 31 May 1984 the participants in the joint venture 
changed to: 

Cliffs Western Australian Mining Co Pty Ltd 30% 
Mitsui Iron Ore Development Pty Ltd 30% 
Peko-Wallsend Operations Ltd 35% 
Cape Lambert Associates 5 % 

Early this year Peko-Wallsend Operations Ltd 
acquired the 53 per cent interest in Cliffs Western Mining 
Co Pty Ltd which was originally held by Cleveland-Cliffs 
Iron Company. This seems to have given it a 50.9 per 
cent interest in the joint venture. 

On 10 March 1986 Cliffs Western Mining Co Pty Ltd 
changed its name to Robe River Mining Co Pty Ltd and 
on 30 June 1986 the joint venture changed its name from 
Cliffs Robe River Iron Associates to Robe River Iron 
Associates. 

During the proceedings I queried on a number of 
occasions the status of the parties to the Industrial 
Agreement. Counsel for Robe River Iron Associates has 
informed the Commission that there has been no change 
affecting the status of the parties. However, it appears to 
me that Industrial Agreement No. 10 of 1979 is between 
the several unions and Robe River Mining Co Pty Ltd as 
Managers for Robe River Iron Associates. 

The townsite of Pannawonica is located midway 
between the Robe River and Deepdale iron ore deposits 

and this is where the mine workers are domiciled. It is 
some 140 kilometres by road from the town of Karratha. 
The ore is railed from the mine 163 kilometres to Cape 
Lambert for shipment. The Cape Lambert workforce 
resides at Wickham, which is situated nine kilometres 
away. Both townsites are controlled by the respondent. 

Mining of the Robe River mesas involves blasting the 
ore, loading it into large trucks by the use of P&H 2100 
electric shovels and hauling it to rail load outs. Crushing 
of the ore is carried out at Cape Lambert whence it is 
exported. 

Industrial Agreements. 
The Iron Ore Production and Processing Award 1969 

which issued on 8 January 1969 had common rule effect 
throughout the industry. However, on 8 May 1972 the 
Cliffs Robe River Iron Associates Agreement 1972 was 
registered in the Commission and replaced the award 
insofar as it affected the joint venturers and the unions. 

The 1972 agreement was replaced on 16 May 1974 by 
another agreement No. 10 of 1974 which operated from 1 
April 1974 and, subject to the Act, expired on 31 October 
1975. That agreement was further amended by 
Agreement No. 6 of 1975. 

In November 1975 the metal trades unions and the 
joint venturers entered into a new agreement No. 39 of 
1975 which replaced the 1974 agreement but only in 
respect of those unions and their members. That was 
further amended by Agreement No. 43 of 1976. 

The Federated Engine Drivers' and Firemen's Union 
of Workers of Western Australia and Cliffs Robe River 
Iron Associates entered into Industrial Agreement No. 1 
of 1976 on 13 February 1976 and that replaced the 1974 
agreement insofar as that union was concerned. The 
Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers (AWU) followed on 5 April 
1986 with a separate agreement and the Building Trades 
Unions did likewise by the registration of Industrial 
Agreement No. 17 of 1976. 

By July 1977 a new agreement was registered which 
was obviously intended to replace all of the afore- 
mentioned agreements. That was Industrial Agreement 
No. 27 of 1977 between the several unions and Cliffs 
Western Australian Mining Co Pty Ltd as managers for 
Cliffs Robe River Iron Associates. 

On 26 April 1979 the CRRIA Iron Ore Production and 
Processing Agreement 1979 issued and, with its many 
amendments, that is the primary document which covers 
the wages and conditions of employment of employees 
working for Cliffs Western Australian Mining Co Pty 
Ltd (now Robe River Mining Co Pty Ltd) as managers 
for Cliffs Robe River Iron Associates (now Robe River 
Iron Associates). 

Industrial Relations Generally. 
There is not the slightest doubt that from the very early 

days of its operations this joint venture has endeavoured 
to reach agreement with its workforce, both through 
local representatives of the unions and through unions 
registered under the Industrial Relations Act. The 
industrial agreements detailed earlier demonstrate clearly 
that when a new industrial document was sought by any 
or all unions, negotiations took place and arbitration was 
considered unnecessary. This is not to say that through 
the practice of some brand of industrial democracy the 
parties were able to settle all their differences amicably 
without resort to industrial action or to the traditional 
umpire. Far from it. The fact is that over a long period of 
time during the days of full employment and assumed 
national affluence the power and influence of the local 
convenor/shop steward grew and his growth was 
nurtured by the willingness of the employer to reach an 
accommodation when industrial action had occurred or 
was more than likely to occur. The records of this 
Commission reveal that on many occasions arbitration 
on issues became necessary but in those instances where 
industrial action affected production or a ship sailing, in 
my experience' 'commercial decisions'' were taken which 
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usually found favour and agreement with the unions. It is 
little wonder that the workforce and its local leadership 
grew to realise the extent of their power and this 
realisation manifested itself regularly. As early as 1975 
the employer allowed a full-time convenor at Cape 
Lambert and the practice spread. It would be quite 
incorrect and unfair to say that all convenors misused 
their power but the temptation was great and I witnessed 
situations which, in my view, reflected no credit what- 
ever on the trade union movement. From time to time 
supervisors were treated badly with little support from 
the employer. One such case was that of A.P. 
O'Donnell, Ore Preparation Superintendent. This man 
was employed by the respondent from 1 February 1972 
until 28 October 1977 when he was given a letter of 
termination, one month's salary in lieu of notice and 
other moneys due. The sequence of events are set out in 
the decision of Martin C. on 5 May 1978 (58 WAIG p. 
747). It shows clearly the power and influence which 
local union representatives had over the employer when 
it came to a choice between discipline of a staff employee 
or a stoppage of work. Martin C. found that Mr 
O'Donnel was — 

. . . sacrificed on the altar of industrial 
expediency. 
(58 WAIG p. 742.) 

That case went to the Commission in Court Session on 
appeal. In delivering the unanimous decision of the 
bench I said, inter alia — 

It seems to me that if the company had adopted 
the policy and attitude of "peace at any price" 
towards the unions then it should have made this 
absolutely clear to all supervisors. Mr O'Donnell 
obviously believed that he was entitled to start the 
belt and if confrontation followed (as he knew it 
could) it would be the fault of the union in pressing 
its claims beyond what was reasonable in the terms 
of the directions to supervisors and not his fault 
because he started the machine. 

What follows thereafter appears to have been a 
tragedy of errors and notwithstanding the exception 
taken at the speaking to the minutes and again in the 
appeal proceedings to the statement of the Commis- 
sion that "Mr O'Donnell was sacrified on the altar 
of industrial expediency" the phrase sums up 
accurately the conclusion which can be drawn from 
the facts . . . 
(58 WAIG pp. 1069-70.) 

In October 1978 I was again made acutely aware of 
misuse of union power and the company's general 
attitude to its industrial relations. The Commission 
found as a fact that a certain contractor's employees had 
been removed from site at the direction of the employer 
because of an ultimatum from an AWU convenor that if 
they were not removed within 1 Vt hours operations in the 
stock pile area would cease. The case revealed that in 
May of that year Halliwell C. had published a 
Memorandum of Agreement between the parties which 
set out the industrial procedure to be followed in the 
settlement of any dispute. Notwithstanding that agree- 
ment the last sentence in a number of motions carried at 
an August meeting and conveyed to the Company 
read — 

* Failure to do so by the Company will result in 
the AWU holding a mandatory 24 hour protest. 

* Failure to do so will result in the matter being 
referred to the membership for appropriate 
action to be taken. 

* Once again, failure to do so will result in the 
Company feeling the full wrath of the AWU 
membership. 

* Failure to do so will result in the AWU ceasing 
the operation. 

In sharply criticising the attitude of the convenor the 
Commission then said — 

He attempted to convey the impression that he 
was directed by the rank and file and was the humble 

servant simply carrying out their wishes. I do not 
accept this and believe that Dawkin's brand of 
leadership was directed to confrontation. He has 
been a full-time convenor for the AWU on site 
almost continuously since May 1976, does no other 
work but union work and is housed and paid by the 
Company. He cannot claim ignorance of his union 
Rules, the Industrial Agreement by which his union 
is bound or the Memorandum of Agreement 
relating to the industrial relations procedure. From 
the evidence of this man and from his general 
demeanour in the witness box I am convinced that 
he gives the type of leadership which is neither in the 
best interests of industrial relations on site nor of the 
Australian Workers' Union . . . While a person in 
that position should not be expected to be a "tame 
cat" he certainly has an obligation to both the 
Company and his Union to ensure that any agree- 
ments reached by the parties are honoured by rank 
and file members and a further obligation to his 
Union that no action of his puts registration of that 
body in jeopardy. 
(58 WAIG pp. 1383-4.) 

and to CRRIA the Commission said — 
I am likewise compelled to say to the principal 

respondent that by adopting a certain "laissez 
faire" approach to industrial relations it appears to 
have made a rod for its own back. That, of course, is 
its own business but if it wants to utilise the 
provisions of the Act and involve the Commission in 
its disputes it has an obligation to accept and 
maintain the decisions that are given. 
(58 WAIG p. 1384.) 

Arising from that scenario one matter should now be 
mentioned, although I shall discuss it again later in these 
reasons. From the documentation that is Exhibit 7 it is 
plain that local agreements/arrangements were made 
over the years with local union representatives and it was 
the respondent's clear intention both to recognise and 
honour them. This may be seen from Section 8.50 of the 
Foreman's Manual (First Revision July 1984). The 
exhibit also contains a letter dated 21 February 1979 
addressed by the Company to Mr G. Young, Chairman 
Joint Campaign Committee for Negotiations on a New 
Agreement. The relevant part reads as follows — 

1. Continuation of site Agreements/Arrangements 
The Company stated that all site verbal and local 

practices, agreements and arrangements in existence 
prior to 13 December 1978 will, for the Company's 
part be adhered to. Should the need or occasion 
arise to seek alteration or deletion, then the 
Company undertakes that it will in the first instance 
raise the subject(s) with the union(s) concerned in 
seeking to arrive at a conciliatory change. Or, if that 
cannot be achieved, the Company would reserve the 
right to exercise the 30-day period of notice (my 
italicising). In relation to matters which may arise 
from this point in time, it is agreed that before any 
matter is finalised, the State Union office and/or 
North West organisers where appropriate will be 
advised by both the Company and Convenor that 
they will have seven days notice to comment on the 
matter at hand. Should there be no response from 
the State Union office and/or North West 
organisers, the matter can then be consumated on 
site between the Company and the union representa- 
tives. Should the State Union officials and/or North 
West organisers disagree, then on-site membership 
may meet to ratify the arrangement/agreement. 

It is clear to me that the reference to future arrange- 
ments/agreements came about because the State Unions 
which were to be signatories to any new industrial 
agreement wanted to be aware of any local agreements 
made between the Company and local union representa- 
tives which would sit side by side with the registered 
document. From time to time differences of opinion 
between full-time convenors and elected State Officials 
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had arisen and there was a genuine concern that agree- 
ments could be entered into by local representatives 
which were contrary to the overall policy of the registered 
unions. The matter was raised often in conferences 
conducted by the Commission and was not confined to 
this one operation in the iron ore industry. The 
employers, too, while content to talk to local repre- 
sentatives for obvious reasons, were keen not to upset 
State Union officials. 

Now in that setting I find the submission of the 
respondent that there was never an intention by the 
parties for these local agreements/arrangements to be 
legally enforceable to be quite unreal. However, if that 
submission meant enforcement in a court other than in 
the Industrial Relations Commission, then no doubt it is 
correct. The parties knew that any dispute over those 
agreements would be sorted out either with industrial 
action on the sites or by argument in the Commission or 
both. This is precisely what happened in October 1981.1 
held a compulsory conference following a strike over 
stand-down procedures (61 WAIG p. 1624). In those 
discussions the Company acknowledged the agreement it 
had reached in February 1979 and advised that it would 
adhere to it. That has been followed ever since and I 
endorse what Coleman C. said in his report to the 
Commission in Court Session on 27 August 1986 that — 

It is the sudden and unilateral termination of 
agreements effected by the Company on 31 July that 
goes to the core of the dispute (transcript p. 135). 

The respondent's Foreman's Manual, part of Exhibit 
7 should leave no one in any doubt that this Management 
Company had an industrial relations policy of joint 
consultation up to the time of the present dispute. Clause 
8.1.2 makes that very clear. It reads — 

8.1.2 Joint Consultation/Joint Working. 

It has become evident that the traditional 
authoritarian approach to management of 
employees has become impractical and to a degree 
unworkable. Management and employees have their 
own positive contribution to make towards the 
success of this organisation and that this must be 
encouraged. Hence it is a Company policy that 
where a decision affecting a group of employees is to 
be made all endeavours should be made to consult 
the employees with the involvement of their shop 
stewards and convenors as appropriate prior to the 
decision being made. It is also Company policy that 
Supervisors achieve and maintain a spirit of co- 
operative working with the employees they 
supervise. The aim of this approach is to achieve the 
most harmonious relationships possible, thereby 
through the process of consensus obviating 
destructive conflict in the organisation. 

That was the "happy" picture, unchanged for years, 
when new managerial personnel representing Robe River 
Iron Associates (Robe River Mining Co Pty Ltd?) arrived 
on the scene and, virtually overnight, attempted to 
change it all. 

Exhibit 10 — Letter dated 31 July 1986 — Disciplinary/ 
Industrial Procedures. 

I have already said that I endorse the finding of 
Coleman C. that the sudden and unilateral termination 
of agreements goes to the core of the dispute. Thus I 
propose to discuss the matter further before turning my 
attention to specific matters which must be determined. 

The letter reads — 
Disciplinary/Industrial Procedures. 

Any disciplinary/industrial procedure, arrange- 
ment, understanding or agreement other than 
Industrial Agreement No. 10 of 1979 shall cease 
forthwith or where required we formally give notice 
of the requisite 30 days to withdraw. 

The procedures to apply henceforth shall be solely 
determined by the Company in accordance with 
sound management practices. 
Yours faithfully 
I. McRae 
General Manager Operations. 

It was crudely addressed to Messrs R. Krygsman, B. 
Wilson, J. Marks, R. Keegan and G. Young of the 
Electrical Trades Union (ETU), Australian Workers' 
Union, Amalgamated Metal Workers Union, Federated 
Engine Drivers and Firemen's Union and Building 
Trades Union respectively. With the exception of Mr 
Keegan, none of those gentlemen is that State Secretary 
of the union to whom one might have expected a letter of 
such moment to have been addressed. There is, of 
course, no such organisation as the Building Trades 
Union. I place no importance on this because the news 
spread quickly and it would be absurd to suggest that the 
eight unions which are signatories to Industrial Agree- 
ment No. 10 of 1979 and who have members in the Robe 
River operation were unaware of the writer's overall 
intention. I illustrate this simply as an example of why 
the Legislature obliges the Commission to act according 
to equity, good conduct and the substantial merits of the 
case without regard to technicalities or legal forms. The 
work of the Commission would quickly bog down if its 
time were taken up with such matters. 

Be that as it may I am far from convinced that the 
writer had any real idea of all the procedures, arrange- 
ments, understandings or agreements from which the 
Company wished to withdraw. Efforts made by the 
Commission in Court Session to get the Company to 
name alleged restrictive work practices proved fruitless 
until an order was issued and sustained by the Industrial 
Appeal Court even though certain alleged practices were 
announced through the media. 

In my view the Commission reached the truth of the 
matter during the following exchange between Mr Moss, 
for the respondent, and myself — 

COLLIER C.C.: But you know all the things which 
have been in operation here, all the restrictive 
practices and documents and the like because they 
were the things about which you complained and 
which you unilaterally determined will no longer 
apply. You must have known what you were 
terminating although I doubt it. I am serious when I 
say I doubt it. I do not really believe — I am 
speaking for myself — that you did know. Most of 
the stuff came out of the woodwork through the 
efforts of the unions so the discovery was done for 
you. 
MR MOSS: I think that is probably fair comment. 
COLLIER C.C.: Yes. The discovery was done for 
you. 
(Transcript p. 1750.) 

Earlier in the proceedings the Commission asked the 
respondent a direct question as to what it meant by its 
letter of 31 July 1986. The Commission was told that 
there were several — and several only — (the 
respondent's emphasis) agreements or arrangements 
which had a 30 day notice period expressed in them. They 
were the only ones from which notice to withdraw was 
being given. The respondent considered that it could 
withdraw from the remaining bulk of arrangements, etc 
forthwith. 

The respondent's attention was then drawn to its letter 
to Mr Young dated 21 February 1979 and the following 
dialogue took place — 

COLLIER C.C.: From that, prima facie, one would 
expect 30 days' notice to be given following 
conciliation and the cessation of any such verbal and 
written local practices, agreements and 
arrangements. 
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Then further in a letter to the Federated Engine 
Drivers, which takes us up to 5 October 1981, the 
company has stated as follows: 

Please be advised that in accordance with the 
suggestion of Commissioner Collier on Friday 
2 October 1981 the company will for the life of 
the present registered industrial agreement give 
30 days notice of its intention to withdraw from 
any local agreement, formalised agreed matter 
or other written site agreements. 

I was the commissioner at that conference in 
October 1981.1 think if you go to the record you will 
find discussion about the understanding between 
the parties on both conciliation and notice. What I 
am suggesting to you is that that letter in itself may 
possibly mean you have not given the required 
notice on the bulk of the matters in dispute. 
MR PILGRIM: Perhaps there are two aspects of 
that, sir. One is, of course, that a number of 
negotiations have taken place I think since that time 
and in that context parties review again whatever 
they had before as well as looking at prospectively 
what agreement or what improvement in the 
position can be achieved. So that earlier agreement 
becomes frozen into that time slot, as to what 
arrangements are adopted. Secondly, the change 
which may occur — or it has in fact occurred in the 
management of this company earlier this year, 
exercised a profound influence on the way in which 
arrangements were viewed, and that the new 
management company (which of course is now 
Robe River Mining Company and was previously 
Cliffs WA Mining Limited) viewed the totality of 
arrangements and deals in any event in a different 
fashion from the way in which they had previously 
been viewed by the previous company. 

In saying that, it then moved to effect some 
change to bring arrangements into line with the way 
in which management was accorded. 
COLLIER C.C.: I can understand that. May I just 
help you here? We are the ones who will need to be 
convinced in these proceedings one way or the 
other. I can only speak for myself but you are aware 
that I have had a long involvement in the iron ore 
industry in this State and also with Cliffs Robe River 
Iron Associates. I was the Commissioner who was at 
that conference in 1981. I would take a great deal of 
convincing that it was other than the clear under- 
standing of the parties that local agreements could 
run side by side with the formal agreement 10 of 
1979 and principally because most of us know — if 
not all of us — that it is impossible to cover every 
particular facet that comes to pass on iron ore sites 
in a document, and that it was the clear under- 
standing of those parties that they could withdraw 
from any of these local deals, either party, but that 
before they withdrew they would sit around and see 
if they could sort out their differences by agreement 
— to perhaps even replace the deal from which the 
company or the union was going to withdraw — and 
that if they found that that was not possible either 
party would have the right to give 30 days and get 
out of it. That, of course, would give the parties 
time to make a move in the commission with 21 days 
for answers and all that sort of stuff to have it 
argued out by arbitration. 

That, as I understood it, was the very clear view 
between those parties. My own view seemed to be 
confirmed by the report which came from Mr 
Commissioner Coleman back to this Commission in 
Court Session. 

1 also understand that when Peko-Wallsend 
obtained a controlling interest in the new Robe 
River Iron Associates their philosophy was different 
from the majority partners previously. I also under- 
stood that and it seemed to me that any company, 
any new management, had the right to change 
policies and change practices provided that it was 

done in accordance with the arrangements between 
the employer and the workforce. I have found it 
difficult to grasp your frequent comments in these 
proceedings about the common law right of some- 
body who buys the controlling interest in an 
organisation to just say "All bets are off". I will 
need a lot of convincing that that is so. 

Prima facie I believe that the company has a clear 
obligation to honour all of the arrangements which 
existed with the company and its workforce. Thus, 
A, it would need to conciliate and, B, it would need 
to give notice. From what you have said there are a 
few matters on which you believe notice was 
required and all the other matters could cease 
forthwith and you are going to convince me that you 
are right. 
(Transcript pp. 405-9.) 

I have considered all that has been put to this 
Commission in Court Session by the representatives of 
the respondent in connection with this matter, but I am 
not persuaded that there is any merit at all in the 
proposition that the respondent could withdraw forth- 
with from the bulk of agreements/arrangements, etc 
which now constitute Exhibit 7 without first conciliating 
and then, if conciliation were unsuccessful, withdrawing 
from the arrangement by notice. This Commission in 
Court Session has cognizance of and authority to enquire 
into and deal with any industrial matter with certain 
exceptions. Whether or not these agreements/arrange- 
ments are legally enforceable elsewhere is beside the 
point. The parties clearly made an industrial relations 
deal and they were obliged to honour it. I have criticised 
union representatives earlier in these Reasons for failing 
to meet their obligations. The respondent deserves 
similar criticism. The measure taken by it was an extreme 
one and must have been carried out in full knowledge of 
the likely repercussions. An inference which I draw from 
the facts in this case, which include a consistent refusal 
by the respondent to conciliate about anything, is that 
the new management wanted change and assessed that 
shock tactics was the best way to achieve it. That was the 
course which it pursued. 

Termination of Service of Workforce. 

Employees reporting for duty at the 11.00 p.m. shift 
on 11 August 1986 were handed the following notice: 

Notice of Closure. 
Robe River Iron Associates have been ordered by 

Commissioner Coleman to maintain the status quo 
throughout August 1986. 

In effect, the Company no longer has manage- 
ment prerogative to change anything that was in 
effect on 31 July 1986. 

For a variety of reasons the Company cannot 
comply with the Order, as it places unacceptable 
constraints on the ability to operate in a safe and 
efficient manner. For example situations could arise 
in which compliance with the Order could be in 
conflict with statutory responsibilities under the 
Mines Regulation Act of Western Australia. 

As such for the duration of the Order, or until it is 
rescinded we have reluctantly decided to close the 
operation. 

With immediate effect all employees are hereby 
terminated under the provisions of Clause 6 (2) and 
6 (3) of Industrial Agreement No. 10 of 1979, as 
amended. 
I. McRae 
General Manager Operations. 
(Exhibit 45.) 

As a consequence of that notice the workforce was not 
employed by the respondent until 3 September 1986 or 
thereabouts. I say "thereabouts" because it is customary 
in this industry after lengthy industrial action or stand- 
downs conclude for employees to be given some grace for 
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a return to work because of the remote location of the 
operations and the tendency for employees to move away 
from site. 

The unions seek from the Commission — 
1. A finding of fact that the action taken by the 

respondent on 11 August 1986 was unfair. 
2. An order for payment of compensation to the 

employees in such sum as the Commission considers fair 
and reasonable. 

3. An order that, for the purposes of all rights or 
entitlements the period between 11 August and 3 
September be deemed not to constitute a break in 
continuity of service. 

The applicants contend that the actions of the 
respondent in dismissing its entire wages workforce on 11 
August 1986 were "a crude and wholly oppressive 
exercise of its rights as an employer". They say that the 
respondent reacted to a problem which, in part, was of 
its own making and therein lies the unfairness of the 
dismissals. The respondent's action was described as 
follows — 

The company sought to prune its tree by chopping 
it down. 

Evidence from the industrial officer of the Carpenters 
and Joiners, Bricklayers and Stoneworkers Industrial 
Union of Workers of Western Australia was that on 31 
July a number of officials of State registered unions 
received telephone calls from their shop stewards at the 
Robe River operations advising that the Company 
intended to withdraw from a range of agreements. The 
AMWSU filed in the Commission for a compulsory con- 
ference the following day and the conference was held 
before Coleman C. on Monday 4 August 1986. The 
Commission was informed that the membership was con- 
cerned about the impact of the decision on the workforce 
and there were rumblings of strike action. On 5 August 
1986 the Commissioner issued an Order to maintain the 
status quo pending discussion and conciliation between 
the parties. 

During the period 5 to 11 August 1986 a series of 
further conferences was held before Coleman C. and the 
unions reached a conclusion that the action they had 
taken might not be sufficient to address the problem. To 
remedy this the AMWSU lodged the application now 
before the Commission in Court Session. While the con- 
ferences were being held the unions became awafe that 
the Company was taking action which the workforce 
believed to be contrary to the Commission's "status 
quo" order. The Commission was advised of the 
problem during a conference at approximately 5.00 p.m.. 
on the afternoon of 11 August 1986. Consequent upon 
the refusal of some workers to accept transfers and 
reclassifications their services had been terminated. At 
the request of the unions the Commissioner had issued an 
order for their re-instatement pending resolution of 
other issues then before the Commission. Late that night 
the unions were told of the notice of closure. The witness 
said that the unions had received no notification from the 
respondent that it intended to close its operations and 
knew of the position only through their shop stewards. 

After outlining the course of events between 11 August 
and 3 September 1986 during which orders were 
cancelled, others issued, an appeal was upheld by the Full 
Bench, another lodged in the Industrial Appeal Court 
and a hearing in that Court took place and a decision 
given, the witness identified a bundle of documents 
(Exhibit 45). It consisted of — 

1. The notice of closure referred to earlier. 
2. Two letters dated 21 August headed "To All 

Persons Seeking Re-Employment With RRIA" which he 
said has been "handed out — distributed in the 
communities". One was directions as to what a person 
should do to accept an offer of re-employment. 

7 

The second read as follows — 
To All Persons Seeking Re-Employment With RRIA. 

In response to community enquiries for clarifica- 
tion of the terms of our offer: 

(1) The offer to seek re-employment with Robe 
River is still open. 

(2) The offer of re-employment without the loss 
of long service leave is in accordance with the 
registered Industrial Agreement No. 10 as at July 
1986 (when the 2.3 per cent wage increase was 
included) and other Awards of the Commission and 
management will give continuity to service pay. 

(3) The level of contributions to the Provident 
Fund will be reviewed. 

(4) The following benefits will not be affected 
— Group Life Plan 
— Bursary Scheme (Secondary and Tertiary) 
— Study Assistance 
— Medical Benefits Scheme 

(5) Housing, Accommodation, Power and 
Water: At this juncture charges will remain 
unchanged but shall be subject to review as a 
consequence of fringe benefits tax legislation and 
controlling individual irresponsible useage levels of 
power and water. 

(6) The choice is still yours. 
I. McRae 
General Manager Operations. 

3. A letter dated 22 August 1986 as follows: 
Dear Sir/Madam, 
The Minister for Minerals and Energy Mr Parker, 

recently made proposals to the Company in relation 
to a basis for a return to work. The Company 
accepted those suggestions. 

They are: 
(1) Robe River should offer all of its wages 

employees re-employment on the basis that they 
would work in accordance with the existing current 
registered agreement and awards. 

(2) The Industrial Relations Commission would 
continue to examine all other work practices in 
dispute between management and unions and the 
operation would continue in the meantime. Mr 
Parker said he hoped that the Commission would be 
able to complete this task as a matter of urgency. 

(3) Changes to manning levels which flowed from 
the outcome of the above would be dealt with as far 
as possible within the existing redundancy pro- 
visions of any relevant award or registered agree- 
ment or in the event of dispute within the arbitral 
process. 

You are offered re-employment with the 
Company on the basis as set out above. This offer 
supersedes and replaces any previous offers made to 
you. 

Should you decide to accept our offer of re- 
employment please complete and return the 
attached form prior to your engagement. 
I. McRae 
General Manager Operations. 

4. A letter dated 3 September 1986 addressed "To All 
Personnel" advising those seeking re-employment in 
accordance with Order No. 758 of 1986 to report 
according to their shift roster or day work allocation. 
The shift roster was to commence at 1500 hours on 3 
September 1986 and day work at 0700 hours on 4 
September 1986. The letter stated that re-employment 
would be initially in the classification of work at the time 
services were terminated and gave a partial explanation 
of the order issued by the Commission on 21 September 
1986. 
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5. A notice (undated) but issued by the Company after 
3 September as follows: 

Notice To All Wages Employees — Annual Leave 
Applications. 

1. On 11 August 1986 upon notice of closure and 
the termination of employees all leave accruals 
including annual leave were paid out in each 
employee's termination pay. 

2. In accordance with Clause 21 (10) of the 
Industrial Agreement No. 10 of 1979 (as amended) 
an employee shall give not less than four weeks' 
notice of the time desired to take such leave and the 
employee shall be allowed to take such leave at the 
time unless compelling reasons exist for requiring 
the employee to take such leave at some other time, 
in which case the employee shall be advised in 
writing within 14 days of the application being made 
of the reason for refusal of the employee's request. 

3. Although application for annual leave were 
approved prior to the closure, such applications for 
annual leave are to be re-submitted for re-approval. 
Such re-submittance is necessary due to payroll 
number change or reclassification, work rearrange- 
ment etc. 

All applications for annual leave will be adminis- 
tered on the following basis until annual leave has 
accrued: 

1 Any annual leave approved with pay shall 
be from the pro rata entitlement accruing 
from 3 September 1986. 

2 Previously paid out annual leave accrual in 
the termination pay shall cover the annual 
leave approved without pay. 

3 Such approved periods of annual leave 
will, dependant upon departmental 
requirements, be approved for up to a 
maximum of five weeks for day/non con- 
tinuous shift workers and six weeks for 
continuous shift workers. 

All enquries should be made directly to your 
foreman or immediate supervisor. 
E. Miller 
Executive Director 
for I. McRae 
General Manager Operations. 

6. A newsheet called Jobline — Progress on the Job on 
the Robe — dated 17 September 1986, which, amongst 
other things, read — 

Entitlements: As a result of the termination of the 
workforce on 11 August, entitlements such as Long 
Service Leave, Annual Leave, Sick Leave, Days in 
Lieu and LDO's have been paid in full to all 
personnel, some termination pays await collection. 
Upon re-employment with the Company, each 
employee retains continuity for Long Service Leave 
and Service Pay purposes. The period of non- 
employment from 11 August to 3 September 1986, 
will extend the starting date, or anniversary of 
entitlement to Long Service Leave, Annual Leave, 
Sick Leave and Service Pay by an equal period of 
time. For example, if you joined the Company on 11 
January, your new anniversary date would be 
effectively 3 February. 

Annual leave entitlements for personnel began 
accruing on a pro rata basis from 3 September 1986. 
Where people require bona fide leave and can 
confirm that prior arrangements have been made, 
airfares and accommodation booked, previous 
applications for Annual Leave are to be re- 
submitted for re-approval on the basis of taking 
paid leave accrued since 3 September with the 
balance of leave granted being unpaid. 

There was no cross examination of the witness when he 
completed his evidence. 

An organiser from the AWU said that he had been 
involved in the dispute from its beginning. He attested to 

receiving a barrage of paper in the Karratha union office 
"purporting all sorts of things — reclassifications, 
people being dismissed, people being reinstated, offers to 
return to work" . . . and added — 

As I perceived, and I had to take everything as it 
was reported to me, there was a confusion as to why 
and where and how these things were occurring. No 
one seemed to really have much idea at all as to what 
the employer even wanted from them. We were not 
able to help very much because the employer wasn't 
telling us either. 
(Transcript p. 1544.) 

His cross examination concluded with the following 
question and answer — 

MR DIXON: At about the time of 11 August you 
said that you perceived the position that there was a 
lot of confusion on the part of your members? 
WITNESS: Yes. There were people being trans- 
ferred and reclassified. They were confused. There 
was no communication so there was confusion. 

I must comment at this stage that because of the 
tension which the Commission perceived after the return 
to work took place it took the unusual step on Monday 
15 September 1986, of visiting both worksites and 
addressing packed public meetings at Pannawonica and 
Wickham. Its purpose was to explain to the communities 
exactly what was transpiring in the Commission so that 
individuals did not have to rely on information, both oral 
and written, which had the propensity to be highly 
slanted. The accent of the talk given was on reconcilia- 
tion. All were told that the system of conciliation and 
arbitration was not perfect and it relied on the goodwill 
of those involved in it for any success in its operations. It 
was pointed out that any union which acted outside of its 
registered rules can push the system to its limits and any 
employer who refused to recognise that the structure of 
the Act is based on conciliation can show it to be slow 
and unwieldy. This unusual step to conduct public 
meetings was taken pursuant to section 27 (1) (v) of the 
Act. 

From the questions asked and the tears that flowed at 
those meetings it became clear that the suddent re- 
arrangements made by the respondent, together with 
what appeared to be constant litigation over their future 
combined to bring to many employees and their families 
an uncertainty which was causing great distress. 

Evidence led by the applicants from a number of 
witnesses simply confirmed what members of the 
Commission in Court Session had witnessed at first 
hand. It is patent that there was a mistrust of the 
Company's re-employment offers made during August 
and a belief that acceptance would be contrary to orders 
of the Commission. 

Earlier I made the finding that the new management 
wanted change and had assessed that shock tactics were 
the best way to achieve it. The tactics clearly created 
shock and de-stabilised the workforce. I can readily 
understand why the workforce was confused. 

The State Mining Engineer attested that on the 
instruction of the Minister for Minerals and Energy he 
had undertaken an enquiry into concerns of the 
Company that various work practices were affecting its 
capacity to comply with the Mines Regulation Act and 
regulations. He had visited Cape Lambert on 18 and 19 
August 1986, accompanied by the Principal Mining 
Engineer, the Senior Inspector for the district and an 
inspection engineer from the State Energy Commission. 
The enquiry consisted of discussions with Company 
officials and union representatives. He was aware of the 
safety record of the operation prior to its closure and 
regarded it as satisfactory. The iron ore industry 
generally had a better safety record than the average for 
the State. The witness told the Commission that sites 
were visited in normal circumstances on a four to six 
weeks basis. Specialist inspectors with particular roles 
made additional visits. Visits to the Robe River operation 
were regular and although he could not be sure he would 
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have been surprised if someone had not visited the 
operation in the three to four weeks preceding the 
closure. 

A draft letter for the Hon Minister said by the witness 
to contain the essence of what the party had summarised 
was tendered to the Commission (Exhibit 46). The letter 
concluded in the following terms — 

I believe that it is incorrect to say that operations 
have become unsafe although they may have 
become less efficient. 

The questions of efficiency and managerial 
control should be dealt with in the State Industrial 
Commission. Work safety is too important an issue 
to become the "meat in the sandwich" in this type 
of dispute, and it should not be utilised as a 
bargaining point. 

In the final analysis the management of the 
company have allowed this situation to evolve and 
the resolution of the difficulties remain a manage- 
ment problem. 

Nevertheless, it must be reaffirmed that authority 
commensurate with statutory responsibility must be 
accorded to those persons who are appointed, and 
the Act and Regulations provide mechanisms to 
assert that authority, without any implications of a 
dictatorial approach. 

The Departmental Inspectorate staff have a vital 
role to play in this industry and I believe that they 
carry out their duties efficiently and impartially. 
They may be called on by any concerned party at 
any time, but such calls have not been and should 
never become frivolous or a means to achieve 
another end by any party. 

I believe it is very much in the interests of the 
Company, the employees and the industry generally 
not to bring imputations of safety into this dispute, 
but to keep to industrial practice and related 
efficiency issues. 
(Exhibit 46.) 

Under cross examination the State Mining Engineer 
said that his comments related to the position as it existed 
with the work practices in place prior to the closure of the 
mine. He agreed that the ultimate responsibility for the 
safety of a mine vested in the registered mine manager. 

The respondent argued that the Commission was 
limited in its consideration of the applicants' claim to the 
question of whether there was unfairness when the 
Company exercised its legal right to terminate the 
services of its workforce. It said that once there has been 
a termination in the terms of the contract and there is a 
new contract in existence it is open to the Commission to 
order compensation if it found the original termination 
to be unfair. It is not open to the Commission to restore 
the contract to a position that it might have been in on 11 
August 1986. 

I reject that submission. The matter before the 
Commission is an industrial matter referred to the 
Commission by organisations exercising their right under 
section 29 (a) (ii) of the Act. The Commission derives its 
power to inquire into and deal with that industrial matter 
under section 23 of the Act. In granting relief or redress 
under the Act the Commission is not restricted even to 
the specific claim made or to the subject matter of the 
claim. It is obliged to dispense industrial justice and in so 
doing to act according to equity, good conscience and the 
substantial merits of the case. If it finds the employer's 
action to be unfair it has a wealth of law on which to rely, 
e.g. see Kwinana Construction Group v. ETU (1954) (34 
WAIG pp. 51 and 60); Princess Margaret Hospital Board 
v. Hospital Salaried Officers Association (1975) (55 
WAIG p. 543). 

In making brief mention of the Wongan Hills Hospital 
case (59 WAIG p. 11) it is sufficient to say, in laymen's 
terms, that it is the task of this Commission to consider 
both sides of the coin and to decide issues on the basis of 
"a fair go all round". 

However, the respondent has stressed that very point, 
i.e. that the matter has to be considered not only from the 
point of view of the employees who are affected by the 
termination, but from that of the employer as well. It 
submits that an onerous responsibility rests with the 
registered mine managers to ensure the safety of the 
mine. It says that if the decisions which they took to close 
their operations were reasonably open to them at the time 
then that should be sufficient to justify the reason- 
ableness of the Company's action in terminating the 
services of its workforce. 

The respondent told the Commission that the situation 
on the sites was such that the mine managers were placed 
in a position on 10 and 11 August 1986 that to comply 
with their obligations under the Mines Regulation Act 
and to ensure that there was no neglect on their part as to 
safety, they had no real option than to close down the 
operation. This also included terminating the services of 
the workforce to allow the situation to settle down and be 
restored "to a different environment or atmosphere so 
that employees could come back in orderly fashion and 
there was not what was described to them (the managers) 
as chaos on the site" (Transcript p. 1565). 

The Operations Manager and Registered Manager for 
the Port, attested that after the notice relating to work 
practices issued on 31 July 1986 a number of changes 
were implemented. The staff had worked over the long 
weekend of 2, 3 and 4 August 1986 to re-arrange 
manning allocations and make other changes. The work 
was completed on the 5th and — "we advised all affected 
employees during the remainder of that week, that come 
the start of work the following week which was for us the 
2300 shift on the Sunday night (10 August), there would 
be a significant change or these people would be required 
to report to different locations in different classifications 
and on different shifts — largely from shift work to day 
work" (Transcript pp. 1568-9). 

The changes proposed by the Company enabled it to 
reduce the number of staff positions and some super- 
visors were given redundancy payouts and had left the 
employ of the respondent by the weekend commencing 9 
August 1986. 

The "chaos" referred to by Counsel or the confusion 
is best seen in the witness's own words — 

MR DIXON: Was there any particular event on 10 
August which was reported to you? 
WITNESS: On the afternoon of the 10th we needed 
to send some people home by 9.00 a.m., 2100, to 
enable them to have had a 10 hour break prior to the 
start of work on the following day. In other words, 
people who had been working shift work up until 
that point in time needed to be sent home two hours 
prior to the end of their ordinary shift at that point 
in time to enable them to prepare themselves for 
work the following morning at 7.00 a.m. on day 
shift. Under 10 of 1979 we were required to provide 
a 10 hour break. A number of those individuals 
refused to go home and take the 10 hour break and 
some were removed from the site. Going on then 
into the 11.00 o'clock shift we also had a large 
number of people who had been advised they were 
to turn up the following morning on day shift. There 
were many changes there but the majority of those 
people — There were a large number of people who 
turned up at 2300 that night who should have shown 
up the following morning at 7.00 o'clock. We 
advised them they were in the wrong place at the 
wrong time, and a number of those also refused to 
leave the site. A number of those were then 
terminated for refusing to obey a lawful instruction 
and some of them were removed from the site by the 
local constabulary. 
MR DIXON: On the 11th during the day were there 
any incidents which occurred? 
WITNESS: With the 7.00 a.m. start of day shift and 
the day shift work on the Monday morning a 
number of people did not turn to because they had 
attempted to present themselves for work the 
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previous evening and we had a number of people 
turning to on that day shift when they shouldn't 
have been there and a number of people turning to 
in the wrong location when they had been advised 
that their work location was now in other areas. 
That confusion existed through that day and a 
number of individuals did go to their proper 
workplace, their re-notified workplace, a number 
didn't. A number were again terminated. That con- 
tinued through day shift and also continued through 
into afternoon shift and there was general confusion 
about what numbers were on the site. We had 
people wandering on to the site when they shouldn't 
have been there and, of course, once we got on to 
the afternoon shift we no longer had supervision 
available because most of the maintenance shift had 
in fact been reverted to day work in the main 
workshop. Because the supervision had been made 
redundant during the preceding week we therefore 
had whole areas where people were wandering on to 
the site in a totally uncontrolled manner with no 
supervision present. 

MR DIXON: Did you discuss that matter or have a 
meeting with anyone in the company about the 
position later that day? 

WITNESS: I attended the commission hearing 
during that day and upon return from the commis- 
sion hearing I went into work and was appraised of 
the situation as to what had happened during the 
day, as I had been a number of times while at the 
commission anyway. I was generally advised by my 
managers that we had essentially — particularly 
once we got into the afternoon shift — chaos 
reigning. We had individuals, as I said a momen 
ago, all over the place in an unsupervised manner. It 
would appear that we were losing control of the 
operation and I then went around to my superior's 
residence and in conjunction with several others 
discussed that situation and also discussed the order 
— I think it was an order at that stage — which had 
been handed down by Commissioner Coleman 
during that day. We really had plant running out 
there and we had people wandering around the site 
and we had no supervision and really under the 
Mines Regulations Act I saw that I had no way to 
turn other than to close that plant down and at least 
return the equipment to a safe condition. 
(Transcript pp. 1570-1.) 

When asked to comment on the "Notice of Closure" 
the witness said that the main part, as far as he was 
concerned, was the third paragraph which related to 
safety. 

Under cross examination the witness said that the 
operation was safe until 2300 hours on 10 August 1986. 
Shift change advises commenced issuing on 5 August and 
the first shift change took place on 10 August at 2300 
hours. 

It is clear from the evidence of the witness that because 
of safety reasons he recommended to his superiors that 
the closure take place. The actual closure, however, 
resulted from a joint discussion with the registered 
manager of the mine, the general manager operations 
"and several other individuals" at the residence of the 
general manager, operations. 

The evidence of the registered mine manager at 
Pannawonica was to the effect that he was so concerned 
about the position that he told his superior what had to 
be done rather than recommend closure. He considered 
that anarchy was on site and a supervisor could not 
expect reasonable orders to be obeyed. However, his 
information came from others because he was absent 
from site at the time. 

He said that offers of re-employment which issued on 
21, 22 and 23 August 1986 were genuine but readily 
conceded under cross examination that the offer on 21 
was conditional upon a 50 per cent acceptance. 

Finding. 
I find that the reason for closure on 11 August 1986 

was because registered mine managers considered that 
the operation was no longer safe. From the evidence I am 
satisfied that the decision reached by each of these men 
was a reasonable exercise of discretion having regard for 
the statutory obligations placed upon a registered mine 
manager. However, having regard for all of the material 
before the Commission, some of which has been outlined 
above, I disagree with the respondent's contention that if 
the decisions to close the operations were reasonably 
open to the mine managers that should be sufficient to 
justify the reasonableness of the action to terminate the 
services of its workforce. 

I find that the situation at both the port and the mine 
which caused the closure of both operations could have 
been avoided if the respondent had exercised its 
prerogative to manage in a reasonable way. In its zeal to 
show the workforce that the days described earlier in 
these reasons were over the respondent either forgot or 
chose to ignore that it had an obligation to honour the 
arrangements that had been entered into with the work- 
force in the past and, pursuing an obstinate approach 
which precluded any discussion whatever with its work- 
force or their representatives on future relations, made 
decisions which produced inevitable and easily foreseen 
consequences. Its notice to all employees on 31 July 1986 
(Exhibit 37) tore up agreements which it had negotiated 
under its own joint consultation policy over the years 
with its workforce. Thus its own actions led to the chaos 
which caused the closure of the operations and I find that 
the termination of the services of its workforce in the 
circumstances to be quite unfair. 

Having made that finding no good purpose would be 
served by dilating upon whether the action taken by the 
respondent constituted a lockout, as understood by 
practitioners although no longer mentioned in the Act. It 
is sufficient to note that when the services of the 
workforce were terminated it was expected that later, 
"employees would come back in orderly fashion" 
(Transcript p. 1565) and that there was no evidence of 
redundancy payments being part of the termination pays 
that were prepared (see Clause 32.—Industrial Agree- 
ment No. 10 of 1979). 

Some comment needs to be made about the 
respondent's attitude to the Order which was issued by 
Coleman C. on 5 August 1986. Although it was cancelled 
by the Commission in Court Session on 21 August 1986 
and was later quashed by a majority decision of the Full 
Bench it was very much alive at the time the termination 
took place in the sense that its operation had not been 
stayed and the employer had no fore knowledge of the 
decision which issued later to quash it. Yet the 
respondent pushed on with its plans which it had 
organised over the previous long weekend and, at Cape 
Lambert, had terminated by 9 August 1986 the services 
of supervisory staff which it felt it no longer needed, 
although the proposed shift changes were not designed to 
take place until 2300 hours on 10 August 1986. Notwith- 
standing the fact that the Order was later quashed I find 
the action of the employer in this circumstance to be 
extraordinary and quite provocative. It is consistent with 
the highly provocative action that it took on 3 September 
1986 in deciding not to delay the utilisation of staff on 
production work even though it was aware that the 
decision in its appeal to the Industrial Appeal Court was 
due in two hours. 

No wonder it had difficulty in implementing the Order 
of Coleman C. which issued on 11 August 1986 — it had 
consciously dispensed with the services of those who 
were needed to supervise the work under that Order, 
people who, in the opinion of the Operations Manager, 
would not have worked under the proposed new 
arrangements. 

In the light of events the offers of re-employment 
which were made between then and until the decision of 
the Industrial Appeal Court issued were shallow, had no 
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chance of general acceptation and exacerbated rather 
than alleviated the trauma in the communities of 
Wickham and Pannawonica. 

In my view, fairness demands that all of these 
employees be compensated in monetary terms for the 
unfair termination of their employment. After con- 
sidering all of the matters which may be taken into 
account in the assessment of compensation (see Kwa v. 
Smartt and Ryan 64 WAIG pp. 858/861) I consider that 
an amount which equates to the value of three weeks of 
the gross usual weekly earnings of each employee is fair 
overall compensation in all of the circumstances. I was 
told by a Company representative at a conference during 
this dispute that there was no difficulty in ascertaining an 
employee's usual earnings. Except for the fact that in the 
past the workers have involved themselves in reckless 
industrial action with scant regard for its effect on the 
employer I would have awarded something more than 
that for it does not adequately compensate for the total 
effect that the terminations had on personal lives, 
particularly with respect to concern for future employ- 
ment, accommodation, financial commitments and the 
like. Fairness also demands that they be returned to a 
position as far as rights, entitlements and continuity of 
service without break are concerned as though the 
terminations had never taken place. I reject the argument 
of the respondent that the Commission cannot take this 
course of action where there is already re-employment on 
a new contract. The Order of the Commission in Court 
Session which brought about the re-employment was 
issued for the reasons stated in its preamble and solely for 
the purposes of section 32 (3) (c) of the Act. It was 
inherently temporary. The Order now proposed by me 
would be designed to settle this aspect of the dispute 
finally and in accordance with the commands to me in 
section 26 (1) (a) of the Act. 

I would also want the Order to make very clear that the 
advice to the workforce under "Entitlements" in the 17 
September 1986 issue of "Jobline" (Exhibit 45) was 
quashed in that long service leave, annual leave, sick 
leave, days in lieu and EDO's were all restored to each 
employee, that continuity of service was maintained and 
that the break had no effect on anniversary dates. 
Because economic circumstances forced some employees 
to collect termination pay I would also want the Order to 
provide for re-payment of the amount to the Company 
within a reasonable time or some mutually acceptable 
arrangement which can be discussed between the parties. 
Finally, I would want the employees to retain their 
previous pay numbers because this would make them feel 
secure as far as continuity is concerned. 

Claims Generally. 
Having found that the respondent was obliged to 

honour the agreement reached on withdrawal from local 
agreements as set out in the letter of 21 February 1979 to 
Mr Young, the Commission could rule that all local 
agreements must remain in place until 30 days' notice of 
withdrawal has been properly given. 

However, two matters relating to this have become 
clear. First, to demand that conciliation take place would 
simply delay the determination of the overall dispute. 
The transcript of proceedings reveals the efforts made by 
this Commission to get the respondent to talk to the 
unions about the problems. The continual negative 
response was so foreign to the objects of the Act that the 
Commission patiently persevered in the belief that at 
some stage of the proceedings a breakthrough would be 
achieved. However, this did not eventuate and until such 
time as the respondent changes its philosophical attitude 
to discussions with representatives of its workforce 
further insistence by the Commission would be to no 
avail. 

Secondly, insofar as the respondent is concerned, it 
wants to wipe the local agreement/arrangement slate 
clean and although its notice of 31 July 1986 was clearly 
deficient for that purpose the fact is that everyone knows 
what its intentions are. 

I consider that the Commission in Court Session 
should forget the technicalities, accept that sufficient 
notice of withdrawal has now been given and do all such 
things as are necessary for the just hearing and deter- 
mination of the matters in dispute. 

With respect to the claims generally the respondent 
insists of its rights to manage in the way it sees fit and 
notwithstanding its past practice of joint consultation 
and local agreement, it has been made abundantly clear 
that its future style of management will be different. 

The Commission's attention was drawn to many 
decisions on the question of management prerogative but 
I have no intention of discussing the subject in any depth. 
I traversed it in re Hamersley Iron Pty Limited and AWU 
and Ors (CR 24B of 1981 — 61 WAIG pp. 1795/1813), a 
case well known to the parties. I reject the notion that 
because an employer has followed a particular 
management path for a long time he is committed to that 
path forever and thus a tribunal should interfere with any 
move being made to divert from it. In other words, I 
reject that he has relinquished his right to manage. In the 
Argyle Diamond Mine case when discussing friendship 
between unions I said — 

In the Commission's experience a change in 
leadership at the top or even at shop floor level can 
effect a change in attitude and this factor cannot be 
ignored when assessing the whole scene. 
(65 WAIG p. 1374.) 

Although discussing a different subject the fact 
remains that unions change attitudes on many things 
with leadership change and would complain bitterly if 
they were told that this was not open to them. Employers 
have the same rights. However, regardless of leadership 
change, parties to agreements should honour them and 
their change in attitude should only manifest itself after 
they are relieved of their current obligations. In this 
industry time and time again the Commission has quickly 
moved in and squashed assertions from shop stewards 
and other representatives that because they were not 
involved in a particular arrangement which was made by 
their predecessors they were not bound by it. That 
attitude was just as wrong as the one adopted by the 
respondent in these proceedings in relation to matters 
contained in Exhibit 7. 

In the Hamersley Iron Case I endorsed the principles 
enunciated by Richards J. in the Port Kembla steel case 
and quoted by Johnson C. in the Tooheys Brewery case 
that — 

Prima facie, the management of the Company 
has the right to manage the Company's business in 
its own way and is entitled to exercise its own 
discretion in the manning of the Company's plant. 
To obtain an order against the Company in relation 
to the manning decided upon by the management in 
a case of this kind the union carries the onus of 
establishing that the work which the employee is 
called upon to perform on his shift is more than a 
fair shift's work under the conditions in which the 
work is to be performed. 
(1955 AR p. 663.) 

In the Shell Refining case Clarkson C. summed up the 
principles followed in the Federal jurisdiction when he 
said — 

The Commission considers that there are two 
principles which must be borne in mind in this 
matter. They are: 

(1) The Company has the right and the duty to 
manage its operations efficiently and economically. 

(2) The right must be tempered by considerations 
of safety and welfare and the workload of the 
employees. 
(127 CAR p. 128.) 

I re-endorse those principles and believe that they 
should apply when any dispute as to manning arrange- 
ments is being decided in this or any other application. 
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In general I consider that, in relation to any matter of 
straight management, the tribunal should refrain from 
interference unless it can be shown that an action of 
management is unfair to the employee. It is not simply a 
matter of the employee or a majority of employees not 
liking what the employer does, it goes to the question of 
fairness. 

However, it is quite unfair for an employer to suddenly 
remove a condition from his employees which has been in 
place for many years without advising them what he 
proposes to put in its place. This is particularly so in 
remote mining towns like Pannawonica where employees 
not only work together but virtually live together. The 
uncertainty which is engendered affects the social fabric 
of the whole community. The transcript of these pro- 
ceedings shows the difficulties which the Commission 
encountered in obtaining any information from the 
respondent on what it proposed to do in relation to the 
practices which it wanted to end. Indeed it was only after 
Directions were issued pursuant to section 27 (1) (v) of 
the Act that the Company responded and then the advice 
was given on the basis that it "shall not be construed as 
conciliation, negotiation or mediation". Consistent with 
what I have said about non-communication and fairness 
I would have issued orders in favour of the union's 
claims with respect to most of the 32 items if the 
respondent had ignored the Direction. 

I made the point when discussing managerial preroga- 
tive with Mr Pilgrim during the hearing that there was an 
evolutionary trend in the thinking on this subject and one 
needed to look cautiously at older judgments which were 
quoted as authority. A judgment written pre- 
Shaftesbury would no doubt have left children in the 
mines. Employees have a right to be informed on matters 
that affect them in their working environment and 
should not be treated as robots. Any employer who 
thinks that there are not obligations attached to the right 
to manage is mistaken and more so if he believes that the 
Commission will not interfere. 

In considerating the claims before me I have adopted 
the criteria which I have outlined. I do not intend to spell 
out all the arguments advanced on each matter but they 
have been thoroughly considered. The question of 
custom and practice in the industry has been taken into 
account but to a large extent I have discounted the weight 
attached to it because of the circumstances in which 
many of these practices came about. That scenario was 
painted earlier in these reasons. 

Many conditions/arrangements won in very different 
economic times may no longer be appropriate today. 
Changed circumstances may well require the 
Commission to effect changes to many former practices. 

Staff Performing Work of Wages Employees. 
The matter of utilisation of staff employees on the 

work normally performed by wages personnel is, in my 
opinion, the most sensitive of all the issues before the 
Commission. 

Clear lines have been drawn in this industry since its 
inception. In short, staff employees do not engage 
themselves in the productive work normally carried out 
by wages employees unless it is essential for reasons of 
safety to persons or plant. There is nothing academic 
about this. It is very real and although there was evidence 
of lack of concern in some workshops and between 
individuals over the question, the fact remains that staff 
is not used on drills, shovels, haulpaks, locomotives, 
crushers or in any other phase of production work as a 
matter of custom and practice. 

Insofar as the respondent is concerned staff has not 
been used on any physical work which can be construed 
as the normal work of wages employees. This has been 
carried to extremes on many occasions. However, until 
the present dispute there has been long standing agree- 
ment on this subject between the unions and the 

respondent. It goes beyond Company policy. The 
following memorandum to all salaried staff sets out the 
position — 

In the light of recent events, it is necessary for the 
Company to restate its position and remind staff 
employes of Company Policy in relation to staff 
performing work normally regarded as that of 
wages employees. 

We restate the Policy once again — 
"All staff and supervisory employees are not to 

engage in productive work normally carried out by 
wages employees, unless discretionary action is 
required for reasons of safety, or if required to 
prevent damage to plant or property" (reference the 
following memoranda — Orin Bell to all Salaried 
Staff of 1 November 1976, Orin Bell to all Salaried 
Staff of 11 November 1976, F.R. Madden to all 
Salaried Staff of 16 January 1977 and D.M. Spratt 
to all Salaried Staff of 9 March 1981). 

Notwithstanding whatever situations have been 
condoned in the past, it must be clearly understood 
that in future, salaried staff must not carry out 
physical work which can be construed as the normal 
work of wages employees (except in those circum- 
stances noted above). 

Any attempt to justify the use of salaried staff 
labour to carry out the work of wages employees 
cannot be rationalised on the basis of expediency or 
mateship. 

Furthermore, actions contrary to the above are 
regarded as a violation of Company Policy and 
existing agreements, and will be dealt with as the 
prevailing circumstances and conditions of the 
particular incidents may warrant. 
(Item 21—Exhibit 9.) (My emphasis.) 

The contents of that memorandum are also published 
under 2.5 in the Foreman's Manual which is part of 
Exhibit 7. 

The union's claim is that, except for matters of safety, 
emergency or maintenance of the integrity of the plant or 
machinery when staff employees may be employed, work 
which is normally performed by wages employees shall 
be carried out by wages personnel only. 

The Association of Draughting, Supervisory and 
Technical Employees Western Australian Branch 
(ADSTE) which was given leave to intervene in the 
proceedings tendered a document of agreement between 
the AMWSU, CRRIA and itself dated April 1979 which 
limited the use of tools or equipment by staff (Exhibit 
52). This arose from a conference chaired by Kelly S.C. 

There is other documentation which supports the 
custom and practice since 1975 including a 
Memorandum of Agreement between the AMWSU and 
the respondent covering the procedure to be followed 
during strikes issued by Halliwell C. on 13 May 1975. 

In short terms the applicants say that there has been 
long standing agreement since around 1976 and so there 
is now an onus on the respondent to show cause why the 
practice should be changed. As to the merit of their case 
the unions rely on the agreements, custom and practice in 
the industry in general and in the respondent's operation 
in particular, and the seriousness and genuineness with 
which the workforce treats this matter. 

The respondent, with some reluctance, acknowledged 
the long standing practice. The following dialogue makes 
this reasonably clear — 

COLLIER C.C.: But in my experience the general 
policy has been for staff not to perform the work of 
the blue collar people because of what has been 
traditionally known as a very difficult and sensitive 
area. 
MR PILGRIM: Because of the threat of strike. 
COLLIER C.C.: Well, more than that — more than 
that; the very fact that people, unlike people living 
in the metropolis, live next to each other, their kids 
go to the same schools. The bitterness that is 
engendered between individuals unfortunately spills 
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over into other areas of the social fabric. They are 
the sorts of things that militate against what might 
be regarded as goodwill. 
MR PILGRIM: Yes. Of course you will recognise, 
sir, and I think accept that even in the best regulated 
of families there are squabbles and with those 
squabbles the participants get over them and normal 
relations are restored. That is part of the tale of the 
human condition. 
COLLIER C.C.: And unfortunately in some 
families the disputants never speak to each other 
again. That is, of course, the extreme situation 
which would be most regrettable if it came to pass in 
the industrial relations scene, not only in this 
company but anywhere. 

Be that as it may, the respondent now takes the 
position that staff employees are obliged to carry out 
work within their competence and in accordance with 
their contracts of employment. The direct question was 
put — Why should the Commission interfere with 
contracts which were freely entered into between the 
Company and some 284 staff employees? and was 
answered by the Company saying, subject to some 
qualification, that it has a fundamental right on the 
strength of a long list of authority to decide what work 
should be done, how it should be done and by whom it 
should be done. 

I find it difficult to accept the proposition that 284 
staff employees "freely" entered into a contract of 
service which meant that they would be required to carry 
out production work if wages employees were on strike 
or otherwise not at work. I think they were confronted 
with Hobson's choice. When the Mine Manager, 
Pannawonica was asked by me what option members of 
staff had if they rejected the additional condition of 
employment which was Exhibit 54 he replied that they 
would have had the opportunity to either resign or have 
their contracts terminated. 

I have a great deal of sympathy for the men who were 
suddenly placed in that position on 3 September 1986 — 
particularly those with families. I repeat that sending 
them in to perform the production work of the dismissed 
workforce two hours before the decision of the Industrial 
Appeal Court was due was highly provocative and 
caused a fire which should never have been lit. I just hope 
that reasonable men will quickly extinguish it. I take it no 
further now. However, I would not be prepared to issue 
an order at this time which prevents the employer from 
utilising a staff member from performing the work which 
is embodied in his contract of employment. 

As I have emphasised, the subject is a very sensitive 
one and is not new. It has reared its head in this country 
even before we became a nation and has split families and 
friends. However, this has usually happened in history 
where unionists have found themselves fighting for a 
fundamental principle and fellow workers have been seen 
to let them down. Unfortunately, on too many occasions 
over the years in this operation workers have taken 
reckless industrial action which had no justification 
whatsoever. Principle was not a consideration — only 
power and money. Should a company be expected to put 
up with that irresponsibility forever when it is costing its 
shareholders dearly and it is likely to lose customers as 
well? I do not think so because it does not fit the notion 
of "a fair go all round". 

The Mine Manager, Pannawonica told the 
Commission that it is not the intention of the respondent 
to replace wages employees with staff so it would appear 
that the Company has taken the stand that if the unions 
opt for industrial action in the power play then it will 
take any remedial action available to it to avoid losses. 

Commonsense dictates that both sides seek a general 
armistice. 

While I would not issue an order in the union's favour 
at this time, I make it plain that, in my view, the 
Commission has jurisdiction under section 23 of the Act 
to issue orders of the nature sought where the circum- 
stances require it. I consider that the use of staff on 

certain work in particular circumstances might well 
warrant the intervention of the Commission in the 
interests of the community as a whole and I would have 
no hesitation in issuing such an order in that event. 

I turn now to the issues in Exhibit 9. 

1. CRRIA (Employees) Group Life Plan. 
It is the intention of the respondent to continue with a 

plan which appears to be the existing one. I see no need 
for an order to issue. 

2. CRRIA Personal Accident and Sickness Policy. 
The respondent has advised that it intends to replace 

the current policy with an excess-type policy and to seek 
to delete sick leave payout on termination provisions in 
Industrial Agreement No. 10 of 1979. Clause 22 (1) (d) 
Sick Leave of Industrial Agreement No. 10 of 1979 
mentions the CRRIA Life Sickness and Accident Benefit 
Plan and in the circumstances I would issue an Order to 
maintain the plan pending the determination of the 
forecast application by the respondent to vary the sick 
leave clause in the agreement, unless the Commission is 
guaranteed that no change will take place pending the 
outcome of those proceedings. 

3. Cyclone Contingency Plan. 
The Cyclone Contingency Plan which was made 

available to the Commission in Court Session and to the 
applicants following the direction issued pursuant to 
section 27 (1) (v) of the Act, is a comprehensive plan and 
complements Clause 29 of the industrial agreement. 
Provided that it is promulgated properly I see no need for 
the Commission to issue an Order. 

4. Danger Tag and Lockup Procedures. 
The procedures which the company intend to 

implement differ from the present agreed procedures in a 
number of respects. In section 1 .B.7 the parties who will 
carry out inspections of isolated equipment to ensure all 
is in safe condition to operate has been changed so that 
the superintendent or his nominee or area supervisor will 
be substituted for two staff foremen and the shop 
steward/site safety representative will no longer be 
involved. In addition the present Part E appears to be 
more extensive than the proposed one. 

Because of the long involvement of the unions in the 
safety question I would have thought that the respondent 
would have continued their contribution. There is no 
evidence that the procedures which have been adopted 
came about other than through discussion. Nevertheless 
the Company has a responsibility to ensure the safety of 
its workforce and the registered Mine Managers have 
clear responsibilities under the Mines Regulations Act. In 
the circumstances I see no reason for the Commission to 
issue an Order in this matter. 

5. Employees Assistance Plan. 
It is the intention of the Company to continue with the 

Employee Assistance Programme but to eliminate the 
committee which currently consists of six representatives 
from the workforce and four representatives from 
management. Personnel wishing to avail themselves of 
the policy may make contact with the Occupational 
Health Sister or Supervisor, Employee Relations. In my 
view it is the prerogative of management to conduct an 
employee assistance programme if it so desires and as it 
no longer wants the involvement of representatives from 
the workforce that should be the end of the matter. I 
would not issue any Order in relation to a programme of 
this kind. 

6. RRIA Medical Benefit Scheme. 
When Industrial Agreement No. 10 of 1979 was 

amended by the Commission in Court Session of 19 
December 1984 it also authorised a number of agreed 
changes which were outside the award. This was 
necessary having regard for Clause 4 of the General 
Order No. 461 of 1983. Clearly this matter was part of 
the package negotiations at the time. The respondent has 
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indicated that it intends to maintain this scheme and has 
provided the Commission and the parties with details of 
it. In the circumstances I see no reason for the 
Commission to issue an Order. 

6. Off-site Visits To Chiropractor. 
This matter relates to Pannawonica only and came 

about because of the travelling time involved in 
journeying to Karratha to visit a chiropractor. Because 
of the absence of a chiropractor in Pannawonica 
employees located there previously lost a full days sick 
leave whereas fellow employees employed at Cape 
Lambert were probably marginally better off in that 
regard. The arrangement only commenced to operate 
from 29 May 1985 and, it would appear, came into being 
before the medical practitioner was located in 
Pannawonica. From the documentation in exhibit 9 the 
arrangement only applies to specific medical services not 
provided for by the Company on the site. It would now 
appear no longer to have application. In any event a 
matter of this nature goes to the sick leave provision in 
the award and I would not issue an Order to 
accommodate this type of arrangement unless it were 
argued in connection with the sick leave provision in the 
award document. 

7. Order No. C277/1984 Re: Utilisation of Contractors. 
Mr Commissioner Gregor has set out the respective 

arguments of the parties in his reasons for decision and 
has covered the evidence in some length. No good 
purpose would be served therefore in repeating it. 

I disagree with the contention that the lack of 
extension to the operation of subclause (3) (d) of the 
order renders the whole of the order inoperative. I take 
the view that Clause 3 in the schedule relates specifically 
to the establishment and operation of a tripartite 
committee to deal solely with alleged serious breaches of 
the procedures contained in the schedule. I consider that 
the order, which has no finite term, is in place insofar as 
contractors on the Cape Lambert site are concerned. On 
the material before the Commission I would not be 
prepared to extend the provisions of that order elsewhere 
in the operation and accordingly no further order is 
necessary. 

8. Agreement Re Paid Monthly Union Meetings. 
The only documentation in Exhibit 9, with respect to 

this matter, is a local agreement between the Company 
and the Electrical Trade Union of Workers at Cape 
Lambert and an inter-office memorandum between the 
Superintendent Industrial Relations and the AMWSU, 
ETU and AWU convenors at Cape Lambert. However, I 
am quite satisfied that the unions had an understanding 
with the Company that paid shop stewards and monthly 
union meetings during working hours applied to both 
sites and my own knowledge of the position, together 
with documentation in Exhibit 7, confirms this. The 
mode of operation in the iron production and processing 
industry makes it extremely difficult for the representa- 
tives of the various unions to meet regularly for 
discussion. Likewise it is difficult, if not impossible in 
many situations, for all members of individual unions to 
meet together at the one time to discuss matters in 
general or problems in particular. Employers in the 
industry, including the respondent, have recognised this 
problem and have made provision for it to be overcome. 
For example, Clause 27.—Union Representation — in 
the Iron Ore Production and Processing (Hamersley Iron 
Pty Limited) Award A15 of 1985 states that the 
Company recognises the organisational need for the 
representatives of either individual unions or the MUA 
Branch to meet and discuss matters affecting their 
respective membership at the particular location. 
Scheduled monthly meetings of shop stewards or MUA 
Branch delegates, which are usually limited to a 
maximum of two hours can be held without loss of 
normal earnings. Likewise meetings of employees during 
the normal hours of work can be held, but these are 

subject to pre-agreement between the Senior Industrial 
Relations Officer and the union representative and 
arrangements are also agreed for each particular 
meeting. 

The respondent has indicated that it does not intend to 
continue with paid union monthly meetings or with paid 
shop stewards meetings. Evidence led by the Company 
was to the effect that many meetings had been held 
without advance notice being given to the Company and 
that they had interfered with the Company's operations. 
In the respondent's view, an opportunity existed at 
Pannawonica for general meetings to be held without 
any impact on the Company's production opportunities 
— presumably on Sundays. The Company also 
submitted that costs of paid union meetings were 
prohibitive and argued that loss of production meant loss 
of income. 

Because of the nature, remote location and modus 
operandi of this enterprise in the iron ore production and 
processing industry, it is my view that the respondent 
should be required to allow unions the opportunity to 
have paid meetings of their membership so long as the 
interruption of the Company's operations is kept to a 
minimum. I am of the view also that, notwithstanding 
the attitude evinced to date by the new management 
towards unions, the respondent should allow paid shop 
stewards meetings with a maximum of two hours per 
month. I would issue an order similar to the provisions in 
the Hamersley award. 

9. Housing Policy. 
The respondent has made it perfectly clear that it 

proposes to conduct its own housing policy without any 
assistance whatever from the unions or its workforce. 
Notwithstanding the previous arrangements which are 
documented in Exhibit 9, it is my view that the housing of 
its employees is the prerogative of management so long 
as it is carried out in a fair and reasonable way. The 
policy which has been made available to the Commission 
and the unions, prima facie, appears to be reasonable 
and I would not propose to interfere with it. Be that as it 
may, the parties should be aware that although 
allocation of housing for the accommodation of its 
employees is within the prerogative of an employer, the 
Commission will interfere with an employer's right of 
management if it is shown to be unfair (see Hamersley 
Iron Pty Limited v. AWU — Decision of Full Bench 63 
WAIG p. 921). 

10. Joint Advisory Committee — Safety and 
Occupational Health. 

The respondent has indicated that it intends to 
maintain committees both at Pannawonica and Cape 
Lambert. I see no reason for an order to issue. 

11. Agreement Re Leave for Trade Union Training. 
The documentation in Exhibit 9 indicates that at least 

since 1977 the Company has approved the release of 
nominated employees to attend courses of trade union 
training. It seems that a maximum of 240 man days was 
allocated each year on a non-accumulative basis and it 
was left for the unions themselves to allocate those days. 
The Company issued a policy statement advising that it 
supported training of delegates in the belief that know- 
ledge and skills obtained would serve better the interests 
of the union members they represented and improve the 
industrial relationship with the Company. 

The respondent informs the Commission that it does 
not propose to allow leave for trade union training in the 
future. 

If every employer refused to allow a number of its 
employees to embark upon trade union training 
sponsored under the Trade Union and Training 
Authority Act 1975, that piece of Federal legislation 
would become worthless. However, the material before 
the Commission is insufficient for an order to issue in the 
terms sought. There is, of course, nothing to prevent an 
application of this kind being made at a later date. 
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12. Agreement Re Make Up Days. 
The respondent has advised of its intention to adjust 

anniversary dates when unauthorised absences occur. I 
am certainly not persuaded by the arguments advanced 
by the unions that the Company's attitudes in this respect 
is unreasonable and accordingly I would not be prepared 
to maintain the previous arrangement between the 
parties. In a given case it might well be unfair to adjust 
anniversary dates because of a particular absence, but 
this would need consideration in the light of the circum- 
stances of that particular case. 

13. Agreement Re Application of 38-Hour Week 
Principles. 

If the Company wishes to withdraw its booklet which 
explains the operations of the 38-hour week, that is its 
business. Implementation of the 38-hour week is covered 
by Clause 11A of Agreement No. 10 of 1979. Redress is 
available to the unions for any breach of that clause in 
the agreement and I see no need for an order to issue. 

14. Pannawonica Disability Groupings. 
The respondent has advised the Commission that the 

disability groupings for Pannawonica expressed in 
Exhibit 9 will be maintained. In these circumstances I see 
no need for an order. 

15. Agreement Re Wash Up Times. 
The history of this matter may be seen from a letter 

addressed to the convenor ETU Cape Lambert from the 
Superintendent Industrial Relations of the respondent 
on 2 November 1981. This condition had its genesis in a 
recommendation made by the then Chief Commissioner 
B.M. O'Sullivan on 31 May 1973 which was accepted by 
all parties at the conference. The reasons advanced for 
the awarding of washing time by the then Chief 
Commissioner are as valid today as they were then and as 
the practice, with slight alteration, has been in existence 
for some 13 years, it would be wrong to change it on the 
meagre evidence of abuse shown in the proceedings. I 
reject completely the proposition of the Company that 
the claim is contrary to the provisions of the award itself 
and this Commission's wage fixing principles. The 
amendments to Agreement 10 of 1979 respecting a 
38-hour week were approved by the Commission in 
Court Session in full knowledge of the custom and 
practice in relation to wash up time and the submission of 
the respondent is without substance. 

Indeed, it is apposite to remind the respondent that its 
reliance on the wage fixing principles of this 
Commission, not only with respect to this claim, but to 
many others may not be as sound as it might first appear. 
On 13 October 1983 the Commission in Court Session 
made it clear to the unions that they could be reasonably 
confident that "pernicious" claims made by employers 
would be unlikely to be granted and that the Commission 
recognised the propriety of subjecting to tests of a kind 
similar to those which applied to a claim by unions 
during the duration of the principles, any claim by the 
employer to worsen conditions (63 WAIG p. 2209). The 
order that issued had the effect of inserting Clause 40.— 
Wage Restraint in the registered Industrial Agreement 
No. 10 of 1979 and this should also be kept well in mind 
by the respondent in its consideration of how it should 
utilise its overall workforce. 

I would issue an order to allow for wash up time. 

16. Agreement — Mid Shift Meals. 
I have had the advantage of discussing this claim with 

Gregor C. and I have read the draft reasons which he has 
prepared. I agree with his conclusions and reasons and 
have nothing to add. 

17. Agreement Re Availability of Wickham Chalets — 
Rental Rates. 

In my view this is a matter which is the prerogative of 
management to administer, unless unfairness can be 
shown. I am not persuaded that the Commission should 

interfere with the respondent's proposals as advised to 
the applicants and Commission on 30 September 1986 
and accordingly I would make no order in this matter. 

18. Agreement Re Company Accommodation Charges. 
The unions argue that accommodation charges have 

been part of the general negotiations on industrial 
matters over the years and I accept that as a fact. It is 
against commonsense and industrial reality to suggest 
that workers in isolated mining towns who rely solely on 
their employer for accommodation disregard the charges 
for same when assessing their overall wages/conditions 
package. 

The claim is for an order to issue which maintains the 
position as exampled in what the unions say is a typical 
common law contract of employees of the respondent 
(see Exhibit 19). 

The documentation in Exhibit 9 supports the 
contention of the unions but, more than that, subclause 
(3) of Clause 24.—District Allowance of Industrial 
Agreement No. 10 of 1979 reads as follows — 

(3) Rents and accommodation charges shall not 
be increased except by the accepted escalation 
formula (80 per cent of the Perth CPI) whilst the 
district allowance remains at $6.00 per week, 
provided that this provision only applies to 
accommodation available as at 20 November 1979 
and different charges may apply with respect to new 
types of accommodation (e.g. upgraded self- 
contained SMG units). 

The respondent says, inter alia, that the matter of 
fringe benefit tax is a good reason why the Commission 
should decline to make an order and has informed us it is 
proposed that a new "licence to occupy" be introduced. 
In addition the Company says that it will seek to increase 
rental and accommodation charges to fringe benefit tax 
level. We are asked to exercise caution. 

Any unilateral increase to accommodation charges in 
excess of 80 per cent of the Perth CPI for houses, etc 
available after 20 November 1979 would clearly 
exacerbate the uneasy industrial relations on site and I 
would order that the respondent be restrained from 
increasing charges beyond the "accepted escalation 
formula" mentioned in the agreement pending a full 
review of the accommodation question by negotiation or 
determination of the Commission. 

19. CRRIA Bursary Scheme. 
The respondent has advised that it intends to continue 

with a bursary scheme. In any event this is a matter for its 
prerogative and does not require the Commission's 
intervention. 

20. Workers' Compensation — Claims for Off Site 
Expenses. 

This claim by the unions is in two parts. The first is 
that the existing provisions of make up pay for workers 
on workers' compensation be continued. That seems to 
have been agreed in 1977. In any one calendar year, the 
Company agreed to make up the difference between 
weekly payments made under the Workers' 
Compensation Act and payment which otherwise would 
have been made to a worker for his ordinary hours in 
conformity with the wage rate specified in the agreement. 

The second part of the claim relates to the re- 
imbursement of expenses to an employee for accom- 
modation, meals and fares if he is referred by a doctor to 
receive specialist treatment away from site because of a 
condition covered by workers' compensation. Exhibit 9 
indicates that $40.00 per day is the rate, but according to 
the evidence the daily allowance negotiated during the 
1984 award review negotiations is $60.00. There is 
nothing in the transcript of proceedings before the 
Commission in Court Session and the documentation on 
the Commission's file to this effect, but I have little 
doubt that the increase eventuated. 
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Both claims are opposed by the Company on the 
ground that nothing was advanced by the union to show 
why a financial obligation in excess of that prescribed by 
the Workers' Compensation and Assistance Act should 
be imposed by the Commission. 

The applicants made passing reference to the existence 
of similar conditions in another iron ore production and 
processing company, but really all that is before the 
Commission to substantiate the claims is evidence of a 
long standing practice which came about by the agree- 
ment of the respondent. 

The practice alone is not sufficient in this case for the 
Commission to impose an obligation on the employer. 
Accordingly I would not be prepared to issue orders of 
the nature sought. 

22. Order CR43/1978 Re Overtime Rosters. 
This matter has been covered fully by Gregor C. in his 

reasons for decision with which I am in general 
agreement. 

In matter CR24B of 1981 I made myself clear on the 
subject of overtime in this industry and nothing was put 
to me in these proceedings to change that view (see 61 
WAIG pp. 1798/1801). I would not be prepared to issue 
an order that had the effect of extending the provisions 
of CR43 of 1978 beyond Cape Lambert and I note the 
respondent's intention to apply for the cancellation of 
that order. 

23. Travel and Accommodation Assistance — Industrial 
Relations. 

It is very clear that for a long time the Company has 
been prepared to meet accommodation expenses as well 
as costs for meals, beverages, telephone calls and laundry 
services whenever shop stewards have travelled to Perth 
and other places in connection with matters before the 
Commission. It would appear also that where the 
Company sent on-site union representatives to Perth to 
have discussions either with the Company and State 
union representatives or simply with the union repre- 
sentatives themselves over particular matters, the 
Company would meet the expense. The unions want this 
practice continued by order of the Commission. 

I am not sure from what was put in these proceedings 
where the respondent stands in this matter. In answer to 
the direction of the Commission, the respondent said 
that it was not its intention to pay travel and accommo- 
dation assistance for union representatives on union 
business. Perhaps the Company intends to meet 
reasonable accommodation expenses if members of its 
workforce become involved in matters before the Com- 
mission which have been initiated by the Company itself. 
We simply do not know precisely what the Company 
intends. The Robe River operation is carried on in a 
remote area of this State and it seems to me that 
commonsense will dictate that the Company will need to 
meet the expenses of union representatives in very many 
instances in the future if their attendance is necessary for 
the resolution of matters before the Commission. I 
would not be prepared to issue an order in the terms of 
the existing arrangements or for that matter any order in 
relation to this matter. If the problem cannot be settled 
sensibly between the parties, the Commission may need 
to consider the circumstances of each matter that comes 
before it and where necessary exercise the powers 
available to it under section 27 (1) (c) of the Act. 
However, this would be regrettable and would do 
nothing whatever to further goodwill between the 
parties. 

24. Shop Steward Attendance — New Employee 
Induction Courses. 

The Company has indicated clearly that it does not 
propose to continue the agreement for union representa- 
tives to be in attendance in any new employee inductions. 
That is the prerogative of management and I would not 

interfere with it. The Commission can only encourage 
the parties to co-operate with each other. It is in no 
position to enforce co-operation. 

25. Agreement Re Payroll Deductions. 
The Company has indicated that it intends to continue 

payroll deductions for remission to 15 organisations and 
this appears to meet the claim of the unions as 
documented in Exhibit 9. Accordingly there is no need 
for an order of this Commission. 

26. Agreement Re Township Amenities. 
The Company has indicated to the Commission and 

the unions its intention with respect of loan of equipment 
and the conditions attached to use of community halls. 
In the light of that advice I see no reason for the 
Commission to involve itself in this matter. 

27. Agreement Re Air Charter Services. 
It is clear from the answer to the direction issued on 

this matter that the Company proposes to curtail the 
present air charter arrangements. The Company intends 
to continue to transport employees to Karratha for 
annual leave purposes and a proposed schedule of flights 
provides for one trip between Karratha and 
Pannawonica on Sunday. Major changes appear to be: 

1. No additional flights unless required by the 
Company. 

2. Annual leave flights to be booked on a first 
served basis as per major airlines. 

3. Once annual leave and mail have been catered 
for freight company business and urgent 
medical cases will be considered. 

4. Private business flights would only be allowed 
if all of the above provisions have been met and 
would be at the risk of the individual if higher 
priority caused cancellations. 

There is no evidence before the Commission that the 
proposals of the Company will be unfair to the 
workforce located at Pannawonica and I believe that the 
Commission should not interfere with a matter of this 
nature unless unfairness can be shown. 

28. Agreement Re Provision of Apprentices Took Kits. 
The Company has advised that it proposed to intro- 

duce a policy different from that which obtains at 
present. Mr Young advised the Commission that this will 
be argued by individual unions and thus no order is 
necessary at this stage. 

29. Agreement Re Waterproof Jackets. 
The supply of waterproof jackets was a matter raised 

in the 1984 negotiations and discussions on the subject 
continued well into 1985. There is evidence of this type of 
jacket being made available to employees of other iron 
ore production and processing companies and I see no 
reason why the existing arrangement between the parties 
should not continue. 

Very little was put by the respondent in opposition to 
this claim and I would issue an order in the terms of the 
existing arrangements. 

30. Agreement Re Provision of Transport To and 
From Work. 

On the one hand the unions claim that the agreement 
which they reached during the 1977 Industrial Agreement 
negotiations with the Company on airconditioning of the 
buses which transport them to and from work should 
remain in place by order of the Commission. On the 
other hand the Company advises of its intention to with- 
draw from the requirement to provide airconditioned 
transport to and from work and to seek amendment to 
Clause 30 of Industrial Agreement No. 10 of 1979. 
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I consider that there is no need for an order to issue at 
this stage. We are aware that all buses are currently 
airconditioned and in view of the Company's intention 
to seek an amendment to the Industrial Agreement the 
whole question can be considered at that time. 

31. Agreement Re Manning Levels. 
The unions indicated that this matter would proceed 

by submission and evidence from individual unions on 
particular manning issues. However, in its letter to the 
Commission dated 30 September 1986 in relation to the 
directions of the Commission in Court Session which 
issued on 23 September 1986 the respondent advised that 
it had effected changes to all the arrangements relating to 
manning listed in an attachment marked A. I repeat what 
I said earlier that the principles enunciated by Richards J. 
in the Port Kembla Steel case, together with those of 
Clarkson C. in the Shell Refining case should be applied 
to any individual dispute as to manning arrangements. 
As the Company has indicated that it has already 
effected changes across the whole of its operation, it 
appears to me to be a waste of everybody's time to hear 
arguments on manning arrangements that no longer 
apply. I consider that the unions should re-assess their 
positions in the light of the new manning arrangements 
and if in any instance they believe that those arrange- 
ments affect the safety and welfare of their members or 
place upon them more than a fair shift's work under the 
conditions in which the work is to be performed, then 
they should file an application in the Commission quite 
separately from these proceedings for a remedial order. 

32. Agreement Re Annual Travel Assistance — 
Dependants. 

It would appear that notwithstanding the provisions of 
Clause 21.—Annual Leave relating to annual leave travel 
assistance for a worker and dependants, the Company 
made some arrangement with the unions for dependants 
living in Perth to be assisted in travelling to the Pilbara 
for bona fide holidays with their parents. Indeed from 
the documentation in Exhibit 9 it would appear that the 
cash equivalent of an airfare is paid, leaving the 
employee the responsibility for tax. In the absence of any 
argument as to the merit of this particular case, and in 
view of the provisions of the Industrial Agreement No. 
10 of 1979 I would not be prepared to issue an order in 
respect of this matter. 

Future Claims. 
The Commission is very much aware that because of 

the abrupt change in attitude of the respondent the 
applicant unions have been suddenly pushed into a 
position of endeavouring to defend a very large number 
of conditions of employment which they have won by 
fair means or otherwise over the years. The speed with 
which these dramatic events have taken place and the 
virtual insistence of the respondent on over-night change 
without conciliation has made it extremely difficult for 
the unions to present the type of case one would normally 
expect in different circumstances. I make it abundantly 
clear, for my part, that if later applications are made to 
the Commission for the restoration on merit grounds of 
any of the conditions which the Commission declines to 
approve in the present application because of insufficient 
material, I would not regard the present refusal as a 
ground for dismissing those claims. 

Unanimous View On Remaining Claims. 
It will be seen from the three separate judgments issued 

by members of this bench that we have approached the 
task before us, to a very large extent, independently of 
each other. However, we have conferred on the future 
course which this application should take and we have a 
unanimous view as follows •— 

Changes which have been effected in the general 
operations of the respondents are said by it to have 
impacted upon some 200 documents relating to manning 
which form part of Exhibit 7. If a working arrangement 
now differs from the working arrangement which existed 

when a manning agreement was reached then it is quite 
pointless for the Commission to be hearing argument on 
why it should be maintained. It is a waste of everybody's 
time. 

From a consideration of the remaining arrangements, 
agreements, deals, etc which form Exhibit 7 we are now 
convinced that it would be an exercise in futility to 
embark upon a continuation of this lengthy hearing on 
the footing that all arrangements, etc are capable of 
being maintained. The Commission in Court Session 
made it perfectly clear to the respondent, however, that 
the workforce should be made aware of its intentions 
with respect to practices and that a vacuum should not be 
left. Mr Moss, representing the respondent, told us that 
the Company would apply its mind to outstanding 
matters and supply the necessary information (transcript 
pp. 1671/5). We are still awaiting that information but 
understand that it is well advanced in its preparation. 

Mr Young indicated that such information would help 
clarify the unions' future intentions and we expressed the 
opinion that it should shorten proceedings considerably. 

We consider that the remaining matters should not 
require the attention of the Commission in Court 
Session. Accordingly we would divide the proceedings 
and return the residue of claims to the Chief Commis- 
sioner with the request that they be re-allocated to a 
Commissioner sitting singly. However, the parties are at 
odds concerning our power to do this. In that circum- 
stance we consider that the public interest is best served 
by settlement of the dispute in the most expeditious 
manner. 

We intend that once the information which we require 
is forthcoming from the respondent the unions should 
immediately consider the present application in the light 
of that information and the comments made by this 
bench in these Reasons. 

In our opinion these proceedings should be brought to 
an end on the understanding that the unions may bring 
claims in relation to specific matters embodied in Exhibit 
7 which, in their view, require the Commission's inter- 
ference with the general prerogative of the respondent to 
manage its affairs. Applications should clearly specify 
the remedy sought and should not require answering 
statements in view of the information which the 
respondent has agreed to supply. Should there still be a 
need for an expanded answer in any particular case, the 
unions can expect an application for shortened time to be 
approved. 

The respondent's letter to the Registrar dated 30 
September 1986 which complied with the Direction 
issued on 23 September 1986 contained a request that 
aspects of the dispute contained in Orders 1 and 2 made 
on 21 August 1986 be disposed of because of the costs 
involved. We propose to adjourn these proceedings until 
9.00 a.m. tomorrow when we will hear the parties in 
relation to that request and ascertain their views on the 
course of action we have outlined. 

COMMISSIONER GREGOR: On 8 August 1986 the 
applicants filed in the registry of the Western Australian 
Industrial Relations Commission application No. 758 of 
1986. The application was addressed to Robe River Iron 
Associates (Robe) and in its schedule stated as follows: 

Hearing and determination of an industrial 
matter which is hereby referred to the Commission, 
namely the decision of the respondent to introduce 
across the board changes to terms and conditions of 
work. 

The applicant claims that such changes should not 
be made. 

The ground on which the application was made was 
stated to be "equity of an industrial matter". 

By way of application No. 783 of 1986 the respondents 
advised the Commission that they were unsure of the 
relief being sought by the applicant and required answers 
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to three matters and further information if those 
questions were answered in the affirmative. The 
questions were: 

(1) Were the applicants seeking a new award? 
(2) Do the applicants seek variation of Industrial 

Agreement No. 10 of 1979? 
(3) Do the applicants seek an interpretation of 

Industrial Agreement No. 10 of 1979? 
Prior to the hearing of the application the Commission 

called on for hearing application No. 786 of 1986 which 
was listed concurrently with CR536 of 1986, a matter that 
had been referred to the Commission in Court Session 
following upon conferences and the issue of orders by Mr 
Commissioner Coleman. The hearings continued until 21 
August 1986 when the Commission in Court Session 
issued a conciliation order for the purpose of protecting 
the interests of the persons immediately concerned, the 
interests of the community as a whole and so that matters 
in dispute could be resolved by conciliation or, if 
necessary, by arbitration. 

The order then made was subject to appeal by the 
respondent in Appeal No. 3 of 1986 to the Western 
Australian Industrial Appeal Court which in a decision 
delivered on 5 September 1986 upheld the order and it 
continues in force. 

Subsequent upon the issue of the order on 21 August 
1986 at the request of the Commission in Court Session 
Mr Commissioner Coleman presided over conferences 
with the applicant unions in an endeavour to identify 
clearly all the local agreements and, where possible, 
restrictive work practices which were alleged to be at the 
core of the dispute. 

On 27 August 1986 Mr Commissioner Coleman 
reported to the Commission in Court Session in the 
following terms: 

I have been given assurances from the union 
representatives that the documentation compiled 
and submitted on 25 and 26 August circumscribe the 
scope of agreements, arrangements and under- 
takings with the company; further that the Unions 
are prepared and willing to discuss the application 
of such arrangements and agreements which may in 
the Company's view impinge upon efficient work 
practices. Where an agreement, arrangement etc is 
to be terminated the Unions are prepared to have the 
matter determined on merit in arbitration. 
(Transcript matter No. 758/86 p. 135.) 

On 1 September 1986 the Commission in Court 
Session issued its decision in application No. 783 of 1986. 
In page 3 of the decision (unpublished) the Commission 
in Court Session made the following comment: 

Following conferences with the Unions 
conducted by Mr Commissioner W.S. Coleman all 
parties were provided with documentation which 
sets out commitments, understandings and agree- 
ments said by the unions to circumscribe all of the 
matters which are subject to their claim. This 
documentation together with the Commissioner's 
report, form part of Exhibit 7 in matter 758 of 1986 
and has been in the Company's possession since 27 
August 1986. Additionally, the Unions, through Mr 
Young, told the Commission that if the Company 
were in doubt about any item in the documentation 
they would be "more than happy to attempt to 
clarify the situation". 
(Transcript matter No. 783 of 1986 p. 10.) 

Mr Young also told the Commission: 
To put it plainly once more — if it be necessary — 

it is said by the applicant unions that they wish to 
retain, by force of order arising from the Industrial 
Relations Commission, those agreements and work 
practices which have been developed by agreement 
between the parties and from time to time in con- 
sultation with the Western Australian Industrial 
Relations Commission. 
(Transcript matter No. 783 of 1986 p. 10.) 

Later in the decision the Commission in Court Session 
observed further that: 

At any stage of the proceedings we will consider a 
reasonable request for clarity on any matter keeping 
in mind at all times that a principle object of the Act 
is that disputes should be settled with "a maximum 
of expedition and a minimum of legal form and 
technicality". 

It was with this comment in mind and taking into 
account submissions which had been made to it by 
Counsel, that on 23 September 1986 the Commission in 
Court Session advised the parties that it had become 
patent that the Unions' claims for the retention of so- 
called agreements, deals, work practices, arrangements 
etc and the Company's decision on 11 August 1986 to 
terminate the services of its workforce were now so 
intrinsically related that the dispute between the parties 
covered both areas and required consideration at one and 
the same time. The Unions later agreed to vary their 
general claim to include a claim in the following terms: 

That the workforce is entitled to compensation 
for alleged industrial action of the Company on and 
after 11 August 1986 with a continuation of employ- 
ment with the Company without any loss at all of 
rights whatsoever. 
(Transcript matter No. 758 of 1986 page 1366.) 

The claims now before the Commission and identified 
in Exhibit 7 are numerous, totalling almost 700 
differently identifiable issues. For expedition the parties 
identified 32 items of common application across the 
sites operated by Robe. Those 32 items were extracted 
from Exhibit 7 and presented again to the Commission 
for ease of handling in Exhibit 9. It is these items with the 
addition of the claim for compensation refered to 
previously, together with a further claim relating to the 
employment of staff labour, which are the subject of this 
interim decision. 

Early in the proceedings the importance of this dispute 
was highlighted in the submissions of Mr S. Home who 
appeared on behalf of the Minister for Industrial 
Relations. The Commission was told that the potential 
ramifications of the current dispute were such that the 
Minister had felt compelled to advise it and the parties of 
the importance of the proceedings to the interests of the 
State. 

It was said that the significance of the iron ore industry 
and its contribution to this State could best be explained 
in the terms of revenue, employment and export earnings 
generated by it. In the last financial year export earnings 
amounted to approximately $2 billion or 6.2 per cent of 
Australia's total export earnings. An estimated $280 
million was generated for government revenues in 
1985-86 and royalty payments to the State from the 
industry reached $102 million in the last financial year. 
This amount was two-thirds of the total royalty revenue 
collected by the State. Additionally there was an 
estimated $12 million paid into State treasury for payroll 
tax directly attributable to the industry. These figures 
were said to ignore the significant income and employ- 
ment flow-on effects of the iron ore industry at both 
local, State and Federal levels. Fuel, transport, building, 
and a multitude of service industries being directly 
influenced by the state of the industry. The operations of 
Robe were said to play a major role within the industry. 
The property itself generating royalty payments to the 
State of over $9 million and exported iron ore to the 
value of $250 million which was 13.2 per cent of the value 
of all iron ore exports from the State. The Company 
employed in excess of 1 500 persons with consequential 
employment of another 1 200. Tax payments to both 
Federal and State governments of over $34.8 million 
were generated from the activities of the Company. 
Because of the significance of the iron ore industry, and 
specifically Robe to the National and State economies, it 
was the Government's submission that the importance of 
the information given to the Commission was difficult to 
over-estimate and accordingly any further escalation of 
the dispute was viewed by it with concern. 
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This concern went not only to the potential loss of 
earning to the Government but to the potential damage 
to perceptions about the stability of the Pilbara iron ore 
industry. This concern was highlighted because the 
timing of the dispute was seen to be unfortunate, when 
concerted and successful efforts had been made to 
improve the reputation of the industry with customers 
for supply continuity. It was said that the dispute could 
not have come at a worse time as the Pilbara iron 
industry is struggling to maintain its market share in 
Japan by convincing clients there that Australia remains 
a most competitive and reliable supply source. There was 
a potential for destabilisation of the iron ore industry 
and the jeopardisation of the economic well-being of the 
State. If the dispute was protracted loss of tonnage was 
certain. The timing of this, against the prevailing World 
market situation where commodity exports were 
currently in over-supply and prices were falling, was 
unfortunate. 

In addition to the concerns expressed by the Minister 
for Industrial Relations as an intervenor, the Commis- 
sion has noted the massive media interest in the dispute 
about which I make comment later. The Commission in 
Court Session having accepted the high level of public 
interest in the matter therefore allocated the highest 
priority to this dispute and has sat almost continually 
since 18 August 1986 for a total of 65 sitting days to allow 
the parties to make submissions and produce such 
evidence as they believe necessary to equip the 
Commission to determine the dispute between them. 

The matters to be determined, together with the 
conduct of the parties in this dispute, raise fundamental 
issues concerning the efficacy of the operation of the 
statute from which this Commission draws its powers, 
particularly in respect to the conciliation function which 
is the linch-pin of the philosophy upon which the 
legislation is erected. 

There are also other important issues concerning 
management rights, restrictive work practices and the 
validity of agreements and deals which are, in the main, 
the result of collective bargaining between the parties at 
plant level. 

All these issues will be addressed in this decision as the 
competing claims of the parties are analysed. However 
this analysis cannot be conducted in a vacuum as much 
of the conduct of the parties arises from the particular 
and some would say peculiar history of the Robe 
operation. I now turn to examine that history. 

In 1970 Cliffs' Western Australian Mining Co Pty Ltd 
commenced construction of a facility at Robe River for 
the production of iron ore. The project was for the 
establishment of a minesite at Pannawonica, and a port 
at Cape Lambert connected to the minesite by a 163 
kilometre rail track. Construction of a pellet plant and 
ancillary project facilities began in 1970 and initial ore 
shipments were made in 1972. Later the pellet plant 
annual capacity was increased from 4.2 to five million 
tons but it was eventually closed in 1980. The Company, 
however has continued to develop its mining operations 
and in 1982-83 commenced operations on its Eastern 
Deepdale reserves. Over the life of the project the owners 
have continued development of the property. Since 1984 
port improvement works have been completed at a cost 
of $25 million and the power station has been converted 
to gas firing after the construction of the lateral gas pipe 
line from Dampier to Cape Lambert. The cost of the pipe 
line and the conversion was in the order of $18 million. 

The property was the final iron ore project brought on 
stream in the Pilbara following the development of the 
major Goldsworthy, Hamersley then Newman projects 
during the decade of the 1960's. Awards and industrial 
relations practices on those other projects were therefore 
established at the time that the Robe River project came 
into operation. It is safe to say, however, that the 
industrial relations practices on the property have 
differed from those followed on the other projects. It is 
said that this is because of the different marketing 
arrangement which from the inception was followed by 

the then owners. This marketing philosophy was to 
exploit the spot market as opposed to having long term 
stable contracts. The returns on the short term market 
for product were higher but the necessity for delivery on 
time was an absolute essential. This placed an extremely 
heavy production imperative upon the operation and it 
soon established an industrial relations modus operandi 
the result of which was claims that would not have a 
chance of sucess on the other projects were agreed at 
Robe to meet that imperative. 

The ownership of the management Company was also 
located in the hands of American based companies and 
the officers of those companies brought with them an 
approach to industrial relations management which 
differed from that usually adopted in this country. That 
is, it did not involve itself with the other companies and 
handle award matters on an industry basis as was 
traditional. It preferred to adopt an in-house bargaining 
approach, the results of which were sometimes to the 
discomfort of other companies in the industry. 

This is not to say that the Company did not avail itself 
of the avenue available through the Western Australian 
Industrial Relations Commission. The facilities of the 
Commission were used, but the Commission's record 
discloses that when many cases were subject to argument 
and a decision of the Commission issued, if that decision 
did not suit the requirements of the workforce then 
management would acquiesce to those requirements not- 
withstanding the decision. 

As the property developed it moved into an e-a of 
industrial relations management based on industrial 
democracy principles and instituted training schemes 
within its operations with those ends in view. In doing 
this it continued to foster and develop a strong in-house 
union representation. So much so that representatives of 
the various unions were excused from work on a full-time 
basis to conduct business on behalf of those unions. It 
also allowed those persons to deal with various levels of 
supervisors so that there grew a plethora of side deals and 
arrangements which sat side by side with awards and 
orders of the Industrial Relations Commission. The 
enforcement of these various agreements was executed 
by the imposition of industrial power by the workforce. 
The imposition of that power being the rule rather than 
the exception. The management style adopted by the 
Company led to the formation of power groups in a 
bargaining sense, which were so strong that they could 
not be controlled by supervision. The ability of super- 
vision to deal with the problem was further diminished 
by the centralisation of industrial relations decision 
making at the highest levels of management with policy 
executed not through line management but by an 
industrial relations department. The overall brief of that 
department appearing to be to ensure a continuity of 
production at all costs. 

The product of this policy was the granting of many 
rights and benefits which were not available in the iron 
ore industry, let alone in general industry, and an 
approach to management which was entirely dependent 
on the achievement first of agreement from the work- 
force before even the most minor of management tasks 
could be performed. 

It is against the preceding background that I now turn 
to examine the particular submissions in the claims for 
compensation. The claim itself is particularised in page 
136 of the transcript of the proceedings as follows: 

A claim by the Unions that the work force is 
entitled to compensation for alleged industrial 
action of the company on or after 11 August 1986 
without loss at all of any rights whatsoever. 

The nub of this claim is whether the respondent Robe 
did engage in industrial action on or after 11 August 
1986. Second, if such a finding can be made, whether the 
Commission has the power to make an order for 
compensation in the circumstances and third if that 
power exists whether there is merit in the proposition that 
such an order should be made. 
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To place the matter in its context it is necessary to 
provide a chronology of the events. The information 
which appears hereunder is drawn from the evidence of 
Mr G. Young which appears on pages 1506-1513 of the 
transcript of proceedings. It is noted that the evidence of 
Mr Young was not challenged by the respondent. 

The relevant events commenced on 31 July 1986 when 
the Company by a series of written notices to its 
employees indicated that it intended to withdraw from a 
range of agreements. This concerned the Unions, so 
much so that on 1 August 1986 they lodged an applica- 
tion pursuant to section 44 of the Industrial Relations 
Act 1979 for a conference. That application was 
allocated No. C536 of 1986 and a conference pursuant to 
it was conducted by Mr Commissioner Coleman on 
Monday 4 August 1986. . 

At the conference the unions expressed concern with 
what they understood to be the situation and advised that 
their members were also concerned. Further there was at 
least a rumbling of possible industrial action. The 
employers responded and the Commission indicated that 
it would issue interim directions to preserve the status 
quo temporarily in order to allow the parties further time 
for discussion. Those directions were subsequently 
issued on 5 August 1986. 

During the period 5-11 August 1986 a series of 
conferences were held before the Commission 
constituted by Mr Commissioner Coleman, for the 
purpose of assisting the parties to identify the issues and 
to attempt to conciliate. The progress of the conciliation 
then attempted was such that the Unions thought it 
prudent to file a further application to the Commission 
and on 8 August 1986 they filed application No. 758 of 
1986 which is the application the subject of this interim 
decision. 

On 11 August 1986 there were a series of meetings held 
before the Commission in Karratha and, notwithstand- 
ing the directions of the Commission to preserve what the 
unions described loosely as the status quo, it appeared 
that company officers had insisted in a number of cases 
on people being transferred to other work locations 
either at Cape Lambert or Pannawonica, or alternative- 
ly, a number of workers had been reclassified. The 
Unions investigated those matters because the workers 
involved had said that they believed they may not be 
acting in compliance with the Commission's directions 
by accepting a new classification. The Commission was 
advised of these events and at a conference held at 
approximately 5.00 p.m. on the 11th, the company 
advised that consequent upon a number of workers 
refusing to accept transfers or reclassifications that they 
had been dismissed. At the request of the applicant 
Unions the Commission considered the effect of the 
Company action and issued further directions to effect 
the reinstatement of those workers pending final 
resolution of the problem either by discussion or 
arbitration. Much later in the evening, after a report had 
been given by unions to workers at Cape Lambert, it was 
discovered that the Company had issued a Notice of 
Closure (Exhibit 45) in writing to each of its employees 
beginning around about 2300 hours that evening. The 
notification indicated that the Company could not 
comply with the orders issued by Commissioner 
Coleman because it alleged that the safe and efficient 
working of the enterprise was at risk. 

To complete the history of the events, between 11-21 
August 1986 the matter proceeded before the Commis- 
sion and on 21 August 1986 the Commission in Court 
Session cancelled the original Orders issued under C536 
of 1986. At the same time it issued its own conciliation 
orders, which were in some respects different to the terms 
of the original orders but with the same intention of 
preserving a form of status quo while recognising the 
need for transfers or reclassifications. On 22 August 1986 
the Full Bench of the Western Australian Industrial 
Relations Commission upheld an appeal made by the 
employer against the initial orders of Commissioner 
Coleman in CR536 of 1986 and an appeal (No. 3 of 1986) 
was lodged in the Industrial Appeals Court of Western 

Australia against the order of the Commission in Court 
Session issued on 21 August 1986. An application was 
made for a lift of the stay on the order which was auto- 
matically imposed by the filing of appeal No. 3 of 1986 
and this was refused by the Industrial Appeals Court. 

On the 21st and later on the 22nd the Company issued 
a notice to all employees indicating that it would reopen 
its operations if employees were prepared to work on the 
basis of Agreement No. 10 of 1979 and any other orders 
of the Commission binding on it. Subsequently on the 
22nd it issued a further circular which indicated that it 
was prepared to reopen on the basis of some under- 
standing it had with the Minister for Mines and Energy. 
Such agreement not being consistent with the orders of 
the Commission. 

On 28 and 29 August 1986 the Industrial Appeals 
Court heard the appeal against the order and on 3 
September 1986 decided that it should be dismissed, 
although formal reasons were not available until 5 
September 1986. However, on 3 September 1986 the 
Company issued another notice saying that it would 
reopen operations on the basis of the conciliation orders 
in application No. 785 of 1986 and did so at the 
beginning of the afternoon shift on that day. 

In support of the claim Mr Edwards (of Counsel) sub- 
mitted that the Western Australian Industrial Relations 
Commission has the jurisdiction to enquire into, and 
deal with, any industrial matter and that had been held to 
include the power to order reinstatement in the case of an 
employee who has been unfairly dismissed and power to 
make an order that the employee not be prejudiced. The 
foundation of the power to give compensation itself does 
not flow from the dismissal. The foundation being in 
section 23 of the Industrial Relations Act. His view was 
that there did not have to be a claim for unfair dismissal 
for the Commission to have authority to make an order, 
nor was it necessary to deal with the issue as if the 
question related to a number of unfair dismissal claims. 

He submitted that the action of the Company in 
dismissing its workforce on 11 August 1986 was a crude 
and wholly oppressive exercise of its rights as an 
employer. He contended that in perpetrating the 
sackings the Company reacted in an unconscionable and 
ruthless way to what at the worst was a perception of a 
problem at least in part of its own making. Therein, he 
contended, lies the unfairness of the respondent's actions 
on 11 August 1986. 

This led the applicant to seek a finding of unfairness 
and, consequent upon that, an orde for compensation of 
a fair and reasonable sum together with an incidental 
order, which would follow the first two, for the purpose 
of securing any rights or entitlements of an affected 
employee as an individual for the period between 11 
August and 3 September 1986 such that the period would 
be deemed not to have been a break in service. 

In his submission Mr H. Dixon (of Counsel) for the 
respondent submitted that a claim for compensation can 
only flow from the termination of employment and can 
only be on the basis that the Company acted unfairly. 
The relief cannot go to, or have the effect of enforcing, 
the order made by the Commission on 21 August 1986. 
Further, that because of the opinions formed, or views 
expressed on its intention or stated intention in the order, 
it is not appropriate for the Commission in Court Session 
on an application for compensation to go into that 
aspect. 

The reality of the matter was that the case was dealing 
with unfair termination of employment. The workers' 
contracts were terminated by the Company which would 
produce evidence to show that the notice provisions of 
the award were complied with. The exercise therefore is 
one of the right of the Company to terminate contracts in 
accordance with their terms and whether that right was 
exercised fairly or unfairly. It was therefore for the 
applicant to prove that the Company was not entitled to 
exercise its contractual rights and that this was a situation 
where the Commision should step in and take over the 
functions of the employer in the retention of his 
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employees. In making this submission he relied on the 
dicta in the Undercliffe case [Undercliffe Nursing Home 
v. Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, Western 
Australian Branch (65 WAIG 385)] where the Industrial 
Appeals Court reiterated the basic right of an employer 
to determine who it will hire and whom it will retain as 
follows: 

It is only where there is oppression in justice or 
unfair dealing on behalf of the employer towards an 
employee that the Commission should step in. 

He submitted further that the unfairness must be 
viewed against the respondent's statutory duties under 
the Mines Regulations Act. Those statutory duties 
carrying with them an onus of responsibility. He says 
further that once there has been a termination of 
contract and a new contract is in existence it is open to 
the Commission to award compensation if it finds that 
the original termination is unfair. But it is not open for 
the Commission to rewrite the contract or restore it to the 
position that it might have been on 11 August 1986 when 
it was validly terminated. 

The only matter for consideration is the award of 
compensation for unfairness. It is not possible to 
reinstate a contract when there has been re-employment 
and a new contract entered into. 

In support of his submissions Mr Dixon called 
evidence from Mr K.W. Lonie who is the registered 
manager for the Company's port operations, and Mr 
R.C. Tipper who is the registered manager for the mining 
operations at Pannawonica. 

It is a fair summary of the evidence of both of these 
witnesses that the Company believed that the safe 
working of its operations had been prejudiced by the 
effect of the order of Commissioner Coleman issued on 
11 August 1986 and as a result they separately reached 
the conclusion that their statutory duties under the Mines 
Regulation Act compelled them to close the operations 
both at the port and at the mine. At the same time as they 
did this the registered manager of the rail operations, Mr 
J.L. Maine and the registered manager of the power 
generation and distribution section of the operation, Mr 
R.W. Sawyer, reached similar conclusions. Messrs 
Lonie, Sawyer and Tipper gave formal notice of the 
closure of the Robe operation (see Exhibit 47) and Mr 
Maine gave notice of limitation of the operations as 
reflected by a severe curtailment of railroad activities 
(Exhibit 47). 

The Commission in Court Session was told that the 
events leading to the closure commenced on 31 July 1986 
when the Company withdrew from various deals, 
arrangements, and agreements which were currently in 
force by the giving of 30 days' notice, or where those 
agreements did not require 30 days' notice, by effecting 
immediate withdrawal. Company officers then 
commenced planning to put into effect variations to the 
manning and work arrangements of the operation. Mr 
Lonie evidenced that on 2, 3 and 4 August 1986 he with 
his subordinate officers, replanned shift working 
arrangements and thereafter gave notice to employees 
that there was to be changes in shifts commencing at 2300 
hours on 10 August 1986. Mr Tipper said in his evidence 
that during the week following the withdrawal from the 
agreements there were few problems and management 
was able to come to terms with responsibilities that it had 
not met before. But the reality of the situation was that 
there was no manifest change in the way the operation 
was conducted until 2300 hours on 10 August 1986. 

The Commission was told by both the witnesses that 
on 11 August 1986 chaos appeared to set in with workers 
refusing to take directions from supervision and because 
of this chaos and lack of management control of the 
situation, the mine managers decided to close the 
operation. They did so concurrently with the public 
announcement that they could no longer operate the 
property because it was unsafe to do so. 

This action by the Company led the Minister for 
Minerals and Energy to order an investigation into the 
alleged lack of safety in the operation. Evidence of what 
took place during those investigations was given to the 
Commission by the State Mining Engineer Mr J.M. 
Torlach. Mr Torlach's views of the reasons which led to 
the closure differed radically from those expressed by the 
witnesses for the respondent. Mr Torlach related that he 
had been instructed by the Minister to undertake investi- 
gations following statements in the media which implied 
that unsafe situations had developed in the operations 
due to industrial practices which were the subject of this 
dispute. He made a full assessment of the position by 
arranging a personal visit together with his principle 
mining engineer, Mr D. Collie, and two other inspectors. 
As a result of the investigations he reported verbally to 
his Minister and reduced his report to writing in the form 
of a draft document which was presented in the proceed- 
ings in Exhibit 46. Some of the statements in the 
document have relevance to this current claim and are as 
follows:— 

The finding of the group is briefly that the pro- 
gressive lack of management control, which the 
Company acknowledge to have taken place over a 
number of years, has resulted in a situation where 
line management, particularly persons with 
statutory authority, have found themselves 
inhibited from exercising their statutory authority to 
the full, during industrial action. This factor is the 
root cause of all the difficulties claimed to impact on 
safety. In itself this has not led to any actual 
accidents which have been identified, although 
incipient dangers were perceived in some situations 
which developed following industrial action, and 
remedial or alternative action has therefore been 
taken. 

This may very well lead to a loss of efficiency but 
there has always been a course of action to prevent 
any serious safety hazard, albeit often unpalatable 
to the Company. 

I believe that it is incorrect to say that the 
operations have become unsafe although they may 
have become less efficient. 

The questions of efficiency and managerial 
control should be dealt with in the State Industrial 
Commission. Work safety is too important an issue 
to become the "meat in the sandwich" in this type 
of dispute, and it should not be utilised as a 
bargaining point. 

In the final analysis the management of the 
Company have allowed the situation to evolve and 
the resolution of the difficulties remain a manage- 
ment problem. 

The evidence of Mr Torlach brings into focus some 
issues which need to be examined to put into the context 
the actions taken by the respondent in the period between 
31 July 1986 and the time of closure. 

There is evidence that the Company was concerned 
that between March and June 1986 the industrial conduct 
of some workers on the property had been such that 
production had been interdicted to an extent that the 
operations had become unprofitable. The interdiction 
was not so much in the form of stoppages of work, but 
took the form of work restrictions, bans or limitations 
which were placed by some members of the workforce in 
furtherance of particular claims they had from time to 
time. In other words, the Company was forced to suffer 
loss while these workers were able to continue to earn at 
their normal rate of wage. It was said that the Company 
had decided that radical action was necessary to redress 
this situation. It took that radical action on 31 July 1986 
by withdrawing from agreements and at the same time 
entered into an intensive media campaign both in this 
State and outside it to put a public position concerning 
the restrictive practices it said impinged upon effective 
operation of the property. This media campaign first 
centred around the claim that there were 200 restrictive 
work practices which the Company could not accept as 
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part of an ongoing operation. Then upon the order of 
Commissioner Coleman citing the order as the central 
reason for the closure in that it allegedly forced the 
Company to operate in an unsafe situation which was 
contrary to statutory responsibilities devolving upon its 
registered managers. 

It is against this background that the Commission is 
required to decide whether the company committed 
industrial action on 11 August 1986 by closing its 
operations and denying workers who, on the evidence of 
Mr Lonie, were debarred from working during the time 
the week following 11 August 1986 because no work was 
available to them even though they may have presented 
for it. 

In this analysis the history that has been previously 
related in this decision is of considerable significance. As 
I have indicated a form of industrial relations practice 
which was, for all intents and purposes, a deregulated 
collective bargaining system, had been developed by a 
management which had placed into effect a human 
resources policy based upon precepts of industrial 
democracy. This approach to industrial relations 
management had led to a situation where it can be said 
that a group of workers who represented the unions in- 
house had been elevated to such a position of power that 
they could be considered to be an alternative manage- 
ment. Over the period March through June 1986 the 
seriousness of this situation had been identified by Robe 
management which had been reconstituted and by a 
conscious decision which it exercised on 31 July 1986 it 
attempted to redress the matter. That decision was 
admitted to be radical in its effect, and it impacted upon 
every employee of the operation. That impact was also 
felt by the staff and supervision who were required after 
31 July to manage the operation in a way that had not 
been allowed in the past. In other words, from 31 July 
the Company expected that supervisors who had been 
subject in some instances to degrading and demeaning 
treatment in the past by some of these representatives of 
the unions, were required to all of a sudden apply sound 
management and supervision skills. This was an 
impossible demand of these supervisors and in a way it is 
the same type of naive management which originally led 
the Company to be in the position it found itself in 
March through to June. The result of thrusting the 
supervisors into this position was that they were 
incapable of exercising the necessary management skills 
to control the workforce and if it became undisciplined 
on 11 August after work arrangements were changed it 
was for this reason and not because of the order of 
Commissioner Coleman, which did no more than 
maintain the operation of agreements and deals that had 
been made over a long period, for 30 days before they 
expired. If the Company's decision had have been to 
continue its operations there would be no need for the 
proceedings which have occupied this Commission in 
Court Session for 65 days, as the order of Mr 
Commissioner Coleman would have rendered all of the 
matters now subject of argument nugatory. 

I have some confidence that my assessment is correct 
concerning the standard of supervision available after 
withdrawal from the agreements for there are grounds to 
believe that the Company recognised that failure itself 
because the evidence indicates that it engaged the services 
of the Confederation of Industry Industrial Training 
Wing to run a course for supervisors. The notes issued 
during the course are in evidence in Exhibit 9 and it took 
place after the issue of the Commission's order of 21 
August 1986 and before the reopening of the operation 
on 3 September 1986. The notes of that course, in my 
view, indicate that the supervision was provided with 
sensible information to allow it to undertake simple man 
management tasks and the effect was that supervisors 
who were unable to cope with the situation on 11 August 
have since, at least, been able to commence with a task of 
supervision and have one assumes, continued to build 
upon those skills. 

The actions of the Company in setting the agenda to 
gain control of its operation which it believed had been 
lost to persons described as "convenors" and "union 
officials" is a matter which, at all times, has been entirely 
in its own hands. It must have known that there may be 
an industrial relations aberration because of the actions 
taken by it; its public position in justifying the actions is a 
further indicator of the seriousness with which it viewed 
the situation. It is a pity that spokesmen for the 
Company at a National level did not at public forums 
address themselves to what has been disclosed in these 
hearings as the real issue. It instead attacked the 
institution and in particular, the order of Commissioner 
Coleman, placing the responsibility for the events in that 
quarter. To say that the Company adopted a campaign 
of disinformation is perhaps too strong. It is though, 
open to suggestion that it practiced at least strategic 
deception in the public prosecution of its argument. The 
campaign received extensive coverage in the media and 
daily reached into the homes of members of the 
workforce. 

The effect of this media campaign was to cause 
feelings of destablisation and bewilderment amongst the 
workforce so that when the various offers of re- 
employment were made by the Company, the workforce 
were unable to make any reasonable assessment about 
the bona fides of the Company in making those offers. 
Particularly when, prima facie, the offers appeared to be 
contrary to the order of the Commission and on the 
admission of the Company itself in these proceedings, 
one of the offers even though made, was not to be 
exercised while the order of Mr Commissioner Coleman 
was still in force. 

That the Company's actions were industrially 
motivated is given further emphasis by the action taken 
by it on 3 September 1986 of asking their supervision to 
commence work at the plant prior to the issue of the 
decision of the Industrial Appeals Court upon the order 
of the Commission of 21 August 1986. In evidence Mr 
Tipper has said that the Company was well aware of the 
industrial relations implication of that action, that they 
knew it was provocative but nevertheless they decided in 
their own best interest to do it. It may well have been that 
the motivation was to ensure that all of the staff involved 
in the Company had a conjoint commitment to each 
other in the event of reopening the operation and that the 
instruction for staff to work was part of a team-building 
exercise. Be that as it may, it was a conscious decision of 
the Company, again in an industrial relations context, as 
indeed was its demand for staff to accept a variation to 
their contracts of service requiring them to do any work 
demanded of them. The demand to accept a varied 
contract was made against the choice of resignation or 
dismissal (evidence Mr Tipper) and the validity of it, 
although not under test in these proceedings is certainly 
open to question due to lack of consideration or undue 
influence, or both. 

Further, the respondent urges the Commission to 
believe that its decision to close the works on the night of 
10 August 1986 was made purely on the basis of safety 
with the various registered managers exercising their 
individual statutory responsibilities based on their own 
professional judgment of the situation which confronted 
them. It is passing strange that these individuals exercised 
this statutory responsibility at exactly the same time and 
reached the conclusions which are a necessary precursor 
for them to exercise that statutory responsibility at 
exactly the same time. The conclusion is certainly open 
that the meeting referred to in the evidence of Mr Tipper, 
attended by the persons there identified by him, reached 
a joint decision to close the works. That decision being 
coloured by all of the circumstances and not just the then 
instant situation as the witnesses would have the 
Commission accept. 

It is a reasonable conclusion that the actions taken by 
the Company to close its operations on 11 August 1986 
were measured, considered responses to an industrial 
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relations situation which had been in existence for some 
time and to that extent constitute industrial action as 
defined by the Industrial Relations Act 1979. 

The Company opted to take the radical action it did in 
the face of there being alternative ways to proceed to deal 
with the problem. The method of action adopted by the 
Company is not one which is contemplated by an 
Industrial Relations Act which is predicated on the basis 
that conciliation and goodwill should be the centre-piece 
of industrial relations philosophy in this State. The 
Company made the decision that it should cope with the 
power groups to which I have referred in the punitive 
manner that it did, and as a result many workers 
employed by it have been subject to actions which have 
been designed to destablise and disrupt their patterns of 
employment. In my view the Company has a right to 
select the way in which it will deal with its industrial 
relations affairs, but in the exercise of that right, if it acts 
without equity and without fairness, it must not be 
surprised if the established tribunals will exercise their 
authority to redress any unfairness arising from that 
action. 

The Commission, by virtue of the operation of section 
23 of the Act as described by Mr Edwards (of Counsel) 
for the applicants, has the power to make an order in the 
form sought by the applicants and I intend to issue a 
declaration that the industrial action taken by the 
Company on 10 August and following was unfair in the 
circumstances. In respect to the orders which flow from 
my finding I have had the opportunity of reading the 
conclusion of the Chief Commissioner on this aspect and 
I respectfully adopt that part of his decision. 

In the introduction to this decision I indicated that the 
parties had advised the Commission that there were 32 
items of common application across the sites operated by 
the Company which the Unions wished to pursue as a 
matter of priority. The majority of the time in which the 
Commission in Court Session has been occupied in the 
hearing of this matter has been directed to receiving the 
submissions and evidence of the parties concerning their 
respective positions on these matters. I now turn to 
examine and analyse those submissions. 

The general position put by the Unions in support of 
their position is simple. They say by a process of 
negotiation they have over a period of time built up, side 
by side with awards and orders of the Commission, a 
body of agreements which they say should continue. 
Those agreements are not unusual in the context of the 
iron ore industry and in support of this proposition Mr 
Young traced the history of award regulation in the iron 
ore industry. It was asserted that what takes place in the 
Robe River operation is consistent with what has 
happened in the other sectors of the iron ore industry, 
particularly when it is remembered that the Robe River 
operation commenced in 1972 after there had been half a 
decade of development of industrial relations custom 
and practice in the industry. Since its inception, the Robe 
operation had been subject to the influence of the 
industrial relations experience of the other miners and 
there was nothing unusual about that. 

Mr Young conceded that many of the agreements and 
arrangements could well be the subject of review and that 
the Unions as a body were prepared to undertake such 
reviews with the Company but it had consistently refused 
to do so. He further submitted that it was not reasonable, 
proper or fair that the Company unilaterally retire from 
agreements, arrangements and deals which have been 
developed over a long period of time, but seeing that it 
had then the Unions were prepared to argue for their 
retention before the Commission and seek orders for 
continuation of those agreements for which argument 
could be sustained. Mr Young did not submit any legal 
argument in support of his position, preferring to rely 
upon the evidence and submissions he was to present. 

Mr Pilgrim, who appeared for the respondent, advised 
the Commission he would erect his rebuttal on a number 
of grounds. Firstly, there would be an argument that the 
Commission should not make any orders in favour of the 

Union claims because most of them are in relation to 
representations by the employer, from time to time and 
over time, and are not binding agreements which ought 
now be converted into orders. Some of the claims were 
not industrial matters and so in respect of those no orders 
should issue. He next submitted that the Commission in 
Court Session must examine a claim within the confines 
of the State Wage Principles and in particular, Principle 
11. While that would not be a principle argument, it was 
nevertheless a ground on which the Company would 
argue the propositions which the Unions had put to the 
Commission in Court Session. 

The argument went on to draw attention to the fact 
that managers of the operations at both Cape Lambert 
and the mine are registered mine managers under the 
Mines Regulation Act and as such they are responsible 
persons under that Act for the safety of employees and 
the operations under their control. It is the managers 
who have the ultimate responsibility for the operation. In 
addition, there are other statutes that the Commission in 
Court Session should bear in mind because they relate 
specifically to safety and delineate Company 
responsibilities. It was necessary, therefore, that the 
Commission have regard for the statutory responsibili- 
ties of both the Company and its managers when it 
considered any application by the Unions to enshrine in 
orders procedures for management which were of a 
safety nature. The next argument was that some of the 
claims were inappropriate to be reflected in orders as 
they set out extensive administration details; or they were 
inappropriate in the sense that they provide for a detailed 
explanation of what already is a provision of the award; 
or that they do not reflect the kinds of general industrial 
conditions which are contained in awards at large. Next it 
would argue that the Unions have an onus to make out a 
case based on merit for whatever is being sought and that 
the Commission ought not to make orders which reflect 
an inadequate level of merit in any claim. Argument was 
led to the effect that many of the so-called agreements 
lacked the necessary character for them to be regarded as 
agreements and therefore the employer has a primary 
right and entitlement to withdraw from those representa- 
tions which were no more than indications of what it was 
prepared to do at a given point in time. In any event the 
Commission would be told that the Company would 
claim that many of the so-called agreements resulted 
from either duress or undue influence and that the 
Unions have historically supported their claims by 
industrial action so that even if some of the arrangements 
could be held to have the character of an agreement, such 
agreement resulted from undue influence and should not 
be continued. 

It was further argued that the existence of a local 
agreement in one or two Pilbara iron ore companies does 
not of itself support a submission that a provision of a 
similar character which previously existed in Robe's 
operations should now be made an order of the 
Commission. The same can be said for the existence of 
award provisions binding on Pilbara iron companies, by 
consent or not. The mere existence of those conditions 
does not justify the inclusion of a similar provision in the 
Robe operations, nor does it justify the inclusion of a 
provision of a similar character but of a more generous 
nature in Robe operations. 

On the basis of the doctrine of privity of contract, the 
respondent argued that the Commission may not make 
an order or award between the Company and the several 
Unions which is then said to be binding upon a third 
party. Or alternatively, the subject matter is deemed not 
to be an industrial matter in that it did not relate to the 
rights and privileges between two primary parties. The 
matter of fundamental importance, however, is that the 
employer is entitled to manage its operations in whatever 
way it sees fit, save only where it is demonstrated by the 
Unions that an employee is exposed to a safety hazard or 
is required to work under particularly onerous 
conditions. 
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In support of his argument, Mr Pilgrim referred the 
Commission to a large number of authorities on the 
various propositions he put. I have considered those 
authorities and being them to bear on my decisions on 
the individual matters to be reviewed where appropriate. 
Elowever, the issue of management prerogative is of 
central importance and I intend to review the relevant 
authorities as a precursor to the analysis of the individual 
claims 1 thereafter make. 

The philosophy of industrial tribunals is founded on 
the historical rights of people to conduct their own 
business within the law, to employ whoever they like and 
be employed by whom they like. In fact early legislation 
in this country withheld from industrial tribunals the 
power to arbitrate disputes about how an employer 
should manage his business. An outline of the origin, 
development and acceptance by tribunals of their role in 
such disputes was set down by Wright J. in the Federated 
Clerks Union v. Public Service Board and Others (128 
CAR 219) as follows: 

As stated in our reasons for decision this 
Commission, and the Arbitration Court before it, 
have throughout their existence acknowledged the 
right of an employer to manage and regulate his own 
business, subject to the protection of his employees 
from injustice or unreasonable demands. Because I 
feel that this concept is soundly based, and indeed 
fundamental to the jurisprudence of this 
Commission, I consider it appropriate to take this 
opportunity of tracing in outline its origin, develop- 
ment and acceptance by the tribunals. It was 
expressed thus in 1906 by the first President of the 
Court (O'Connor J.) in the first case dealt with 
under the Act: 

On the other hand the right of the employer 
is to manage his business in his own way 
without interference of any kind except in so 
far as the Court may deem it necessary to 
intefere for the purpose of making effective the 
right given by the Act to the combination of 
employees to fair wages. 

The second President (Higgins J.) put it this way: 
The Court refuses to dictate to employers 

what work they should carry on, or how; or 
what functionaries they should employ, or 
what functions for each employee . . . 

The Court leaves every employer free to 
carry on the business on his own system, so long 
as he does not perpetuate industrial trouble or 
endanger industrial peace . . .; free to make use 
of new machines, of improved methods, of 
financial advantages, ... of superior 
knowledge; free to put the utmost pressure on 
anything and everything except human life. 

Another version of the same doctrine states: 
. . . industrial tribunals usually adopt the 

attitude that in the absence of evidence that the 
employer is abusing his powers by acting 
harshly, oppressively or unjustly . . . they will 
not interfere with his common law right to 
manage his own business . . . 

O'Mara J. in 1942 said: 
I do not propose to substitute my opinion or 

to allow the opinion of the employees to be 
substituted for that of the management as to 
the best way in which these works can be 
carried on in the best interest of the 
community. 

Kelly J. in 1943 said: 
... the time has, 1 think, come to restate the 

general principle that this Court will not 
interfere with an employer's right to regulate 
his own business, unless in his regulation of it 
he imposes unjust or unreasonable demands 
upon his employees. 

According to my experience and reading, neither 
the Court nor the Commission has ever deviated 
from these versions of the principle and numerous 
examples of its application by the Court and 
Commission are found in the Reports. E.g. Tonkin, 
Conciliation Commissioner and Morrison, 
Conciliation Commissioner. 

The same general principle has been adopted over 
a considerable period by the New South Wales' state 
tribunal, as is exemplified by a long line of cases 
dealt with in the State. 

In a matter involving Nabalco Pty Limited v. 
Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch No. 
C2340 of 1974 (Print C4814) the principle was further 
developed by Mr Justice Coldham particularly in respect 
to how it ought to be applied in circumstances involving 
demarcation arguments. Even though the issue then 
under consideration was demarcation, the principle is 
nevertheless relevant. 

It is the employer who manages the operations 
which give employment to the men who are 
members of unions which raise demarcation issues. 
The employer is the manager. It is his operation in 
his establishment which is under review. As part of 
the management of his operation the employer must 
employ men. He employs men for the purpose of 
commencing and maintaining his operation. He 
deploys men for the purpose of achieving and 
maintaining the more efficient conduct of his 
operation. His views on deployment are matters for 
him. Closely related to the deployment of men is 
demarcation of work. When demarcation issues are 
called before the Commission it is for the Commis- 
sion to take the responsibility of deciding upon 
those issues. However the status of the employer 
must be given full recognition and his views on 
demarcation issues must be given special respect 
because of that status. Those issues must, if 
possible, be settled in a manner consonant with the 
employer's views upon the efficiency of 
management. 

The philosophy which underlies the statements made 
by the various tribunals over the years has been given 
effect in this jurisdiction on many occasions, but 
particularly in a matter in many ways similar to the issue 
currently before this Commission in Court Session. The 
principles are consistently applied in a decision of Mr 
Commissioner B. J. Collier (as he then was) in Hamersley 
Iron Pty Ltd (Claimant) and the Australian Workers' 
Union, West Australian Branch, Industrial Union of 
Workers and Others (Respondents), No. CR24B of 1981 
(64 WAIG 1795). In disposing of the various matters 
before it during that case, the Commission applied the 
principle against the background of the particular facts 
which were then described to it. At page 1800 of the 
decision it clearly encaptulated the principle as follows: 

As stated earlier an offer of reasonable overtime is 
clearly the prerogative of management. The 
Commission should not query the prudence of 
management in the exercise of that right or interfere 
unless it can be shown that employees have been 
unjustly treated by the manner in which the right is 
exercised. 

It is against the background of this dicta that I now 
turn to examine the individual claims. The transcript of 
proceedings discloses that time after time during their 
progress, the Commission in Court Session requested the 
Company to state its position in respect of items which 
appeared to have the nature of a policy declaration as 
opposed to an agreement. Or, in the case of a document 
which was clearly an agreement, whether the Company 
intended to continue with that policy or agreement either 
in the same form or in some varied form. In that way the 
Commission then may have been in a position to 
immediately indicate a view as to whether it needed to 
hear argument from either of the parties concerning the 
disposal of that particular part of the claim. However, as 



67 w.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 25 

consistently as the Commission in Court Session asked 
for that information, it was just as consistently refused 
by the Company, until 23 September 1986 the 
Commission in Court Session found it necessary to direct 
the Company to make disclosure of its intentions 
concerning each of the items in Exhibit 9. The Company 
responded in full to that direction on 30 September 1986 
in a response which was conditioned to be without 
prejudice to its submissions on the arbitration of matters 
in No. 758 of 1986, on the basis that the information was 
given to comply to the directions of the Commission for 
the just hearing and determination of the matter and was 
not to be construed as conciliation, negotiation, or 
mediation. The information contained in the response is 
of considerable importance to the disposal of many of 
these matters and I intend to take it into account when I 
examine the individual claims. 

1. CRRIA (Employees) Group Life Plan. 
By its letter of 30 September 1986 the Company 

advised that it intended to continue with the life plan as 
described in the document in Attachment 1 to the letter. 
In view of this I need make no further comment on the 
issue. 

2. CRRIA Personal Accident and Sickness Policy. 
The Company intends to replace the current personal 

accident and sickness policy with an excess-type policy. 
On the evidence before the Commission in Court Session 
the policy can only be varied by agreement between the 
parties and therefore it is not within the hands of the 
Company to unilaterally vary that policy in a manner 
that it sees fit. Bearing in mind that the Company has 
foreshadowed applications to vary the basic entitlements 
in respect of sick leave prescribed in Industrial 
Agreement No. 10 of 1979, and the Accident and 
Sickness policy will be entwined in such an application, it 
is reasonable that the existing policy continue until the 
whole issue is debated. I would issue an order 
accordingly. 

3. Cyclone Contingency Plan. 
In Attachment 2 to its reply to the Commission's 

directions of 23 September 1986 the respondent 
Company sets out a detailed cyclone contingency plan 
for Cape Lambert and Pannawonica. The contingency 
plan is a detailed administrative document of actions to 
be taken in the event of a cyclone. Its provisions are clear 
and understandable and the responsibilities it imposes 
upon certain officers are concise. It recognises the 
existence of the cyclone committee as is contemplated in 
Industrial Agreement No. 10 of 1979. 

The document is no more than an administrative 
instrument specifying Company policy while 
acknowledging its duties and obligations under various 
statutes including the Industrial Agreement No. 10 of 
1979 and I would make no further comment about it. 

4. Danger Tag and Lockout Procedures. 
In its reply to the directions of 23 September 1986 the 

respondent in Attachment 3, gives advice of the danger 
tag and lockout procedures it intends to implement. The 
procedures appear to be very similar to those which have 
been subject of debate before the Commission, except 
that in item 1 .B.7, 'Removal of Danger Tags or Locks', 
the procedure for the lifting of a lock has been changed. 
The involvement in that procedure of certain officials of 
the Union has been discontinued and has been replaced 
by a procedure which involves all of the following 
persons: the Superintendent or his nominee, an Area 
Supervisor, together with a Safety or Checkpoint Officer 
carry out inspections of isolated equipment to ensure 
that all is in a safe condition to operate. Those officers 
are obliged to complete in detail an investigation report 
form, then notify the duty electrician that they are 
removing a lock. 

The procedure intended by the Company is not 
dissimilar to many procedures of which the Commission 
has knowledge. In fact it can be said that the proposed 
procedure nominates officers at a high level, is more 
thorough than the procedure that it replaces, and in the 
circumstances appears to be a reasonable and acceptable 
policy. I do not intend to make any further comment on 
this area of the claim and no order need issue. 

5. Employee Assistance Plan. 
The document appearing in Exhibit 9 upon which this 

claim is based was produced by the site Union 
representative of the ETU at Cape Lambert and issued to 
ETU members to advise them that the Company had 
recognised its obligations for the well-being of the 
workforce, and having a genuine interest in their welfare, 
had developed an employee assistance programme to 
provide assistance to employees who have personal 
problems. The document then went on to describe that 
an employee assistance programme committee, being a 
combination of representatives from management and 
the workforce (but with the majority membership being 
from the workforce) had been set up to assist employees 
with personal problems. 

The evidence was that this arrangement had worked in 
the past and had been of assistance to the community. 

The document does not appear to be an agreement in 
the normally accepted sense of the term. It is a statement 
of what the writer understands to be the Company's 
attitude towards and intended involvement in an 
employee assistance programme which was to be 
developed for the mutual benefit of people of the 
communities which service both the port and the mine. 

In its reply to the directions of 23 September 1986 and 
in Attachment 4, the Company advised of its intention to 
adopt a similar type of procedure of assisting employees 
with personal problems, but without the assistance of a 
committee. It seems that it is open to members of the 
community to maintain the voluntary committee that 
they had on this issue before, if they so wish, and it is not 
an area of community involvement that the Commission 
ought to interfere with by order. Such a scheme can only 
work and be acceptable to the persons in need of it if it is 
operated by mutual agreement to the parties' benefit and 
an order in such circumstances is wholly inappropriate. 

6. CRRIA Medical Benefits Scheme. 
In its reply to the Commission's directions of 23 

September the Company advises that a medical benefit 
scheme will be continued and I intend to make no further 
comment upon this item of claim. 

6a. Agreement Re Off-Site Visits to Chiropractor. 
In Exhibit 9 a letter from the Acting Superintendent of 

Employee Relations advises the senior site representative 
of the AWU in Pannawonica of the Company policy 
concerning off-site visits to a chiropractor. It appears 
that the arrangement was developed as a consequence of 
site plane schedules. In reality the benefit granted by the 
policy is an extension of the sick leave provisions under 
Industrial Agreement No. 10 of 1979. In my view it sits 
oddly with the provision in the Agreement to provide a 
payout of sick leave not taken at the end of a contract of 
service. Further, the clause itself seems capable of being 
used in the circumstances contemplated by the letter. If 
all sick leave credits have been expended in addition 
subclause 7 of Clause 17.—Special Leave would appear 
to be able to be called in aid. 

The decision of management to discontinue this 
arrangement does not appear to place any onerous 
burden on an employee and I would not issue an order 
for its continuance. 

7. Order C277/84 Re Utilisation of Contractors. 
The document on which the Union relies in this claim 

is in the form of Order C277 of 1984. Part 3(d) of the 
Order indicates that it will cease to exist on the Ist day of 
December 1984 unless the Commission pursuant to 



26 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

C277/84 is convinced that it should remain in force for a 
further period of time. The Commission did extend the 
operation of Part 3, that extension has since expired, but 
this does not affect the balance of the Order which 
remains in force. The Union wishes that the intention of 
the Order should be given continuation by this 
Commission in Court Session on the basis that it is 
proper that there is consultation between the parties on 
matters of this kind; that the intention of the Order 
merely provides a mechanism by which the Unions can be 
appraised of the Company's intentions in respect of the 
engaging of contractors. There is no apparent restriction 
on the employer and the provisions are clear as to the 
Company's rights and the employees involved. It was the 
Union's further submission that perusal of the awards of 
the Commission applicable in the iron ore production 
and processing industry shows that they contain clauses 
which are concerned with the utilisation of contractors in 
the industry though clauses vary from company to 
company. 

In support of the retention of the procedure the Union 
called evidence. It is a fair summary of the evidence to 
say that from the Union point of view the purpose and 
intent of the contractors utilisation procedure was to 
ensure that proper safety practices were adopted by 
contractors when they come on site. The procedures for 
notification to the on-site Unions of union membership 
of employees of contractors were no more than a helpful 
administrative arrangement to assist them to help with 
the proper regulation of industrial relations matters on 
the property. 

In his submission Mr Pilgrim drew the attention of the 
Commission in Court Session to the contents of 
Agreement No. 10 of 1979 in Clause 31.—Utilisation of 
Contractors. He noted that the particular provision had 
long standing in the industry, originally being settled in 
1974, and was not in a major extent different to similar 
provisions in the four Pilbara iron industry iron 
company awards in that it purports to safeguard the 
conditions of employment, earnings and position of 
employees of the company. However, he said that the 
agreement reached by the parties and reflected in Order 
No. 277 of 1984 is substantially different. He disputed 
the Union's submission that there was no restriction on 
the employer arising out of the arrangements and that the 
whole provision had been operated in a totally 
reasonable way. Because there had been no delay or 
effect on the Company's operations, it was reasonable 
therefore that the scheme ought to continue. This 
proposition Mr Pilgrim vigorously refuted. He said that 
there had been many restrictive practices in the past in 
this area which the Copany had been obliged to, or had 
accepted in the past, but it was no longer willing to accept 
the restraints going to the utilisation of contractors. The 
provision went very much further than one could 
reasonably expect, and on all guidelines for reasonable 
safeguards of the earnings and employment of employees 
of the Company, the Commission ought not to make an 
order. 

Mr Pilgrim submitted evidence in Exhibit 11 
concerning delays which had been caused by the 
operation of the document in respect of the installation 
and supply of a rock-breaker for the primary crusher pit. 
As part of the submission Mr Pilgrim drew the 
Commission in Court Session's attention to the 
agreement to work a 'side-by-side' basis on overtime. 
Under this procedure when a contractor performs work 
on the site the employees of the respondent are required 
to be paid as if they in fact had performed the work. In 
Exhibit 11 the events concerning the contracting services 
for a thickener tank underflow pumping system were 
described and the delays explained. He then went on to 
present further exhibits which he said demonstrated the 
attitude to contractors exhibited by employees at Cape 
Lambert. 

In support of his submissions he called evidence from 
Mr B.D. Oliver who at the time subject of review was 
Chief Engineer — Construction at Cape Lambert, and he 
gave evidence of how, by virtue of the arrangement, the 

Company was unable to perform its part of its 
responsibilities under a contract to provide craneage and 
the like. Those delays caused a loss of up to 40-50 per 
cent of the contract time. He further exampled the cost 
of master site service cont racts on railroad maintenance, 
which because of the failure to obtain the agreement of 
the AWU to roll over the contract of the private 
contractor on an annual basis the Company had been 
forced to do so on a one month basis. This meant that 
equipment could not be purchased and the Company has 
been required to meet the extra costs for equipment that 
should be replaced. 

Mr Oliver stated that there were problems with the 
requirement to give five days' notice before a contractor 
was engaged on minor works the problem being 
highlighted in an incident involving the leak of diesel oil 
from the pipeline in a culvert. The Company needed to 
excavate around the culvert to get down to the leak but it 
did not have any backhoes. Under the procedure they 
were forced to get a signature from an AWU convenor 
but he was away. Even though the event involved 
important safety connotations it took a number of hours 
before they were able to obtain anyone who was willing 
to sign to allow the work to proceed. He said that there 
had been examples where the Company has wished to use 
contractors to do a portion of a job and that it has been 
up to a year in the process of trying to achieve agreement 
of the Unions. In some instances where the Unions 
required side-by-side arrangements the need for their 
approval was clearly used for a bargaining lever by 
withholding agreement to use contractors. He evidenced 
that on many times in these circumstances the Company 
had simply caved in to the demands to save costs. He was 
able to say that in respect of the supply and installation 
of a rock-breaker for the primary crushing pit that even 
though the new equipment has been installed and the 
Company has released the contractor from his full 
contractual obligations the equipment has been unable to 
be commissioned because a portion of the work was to be 
completed by the respondent's own employees and they 
have refused to do so. The equipment is completed but is 
not operating because it has not been fully 
commissioned. 

Further evidence in support of the respondent's 
submissions was elicited from Mr P.A. Williams who 
was the Foreman in Charge of the yard crew but who had 
previously been the General Foreman Marine. He gave 
evidence concerning the screening of an excess stockpile 
by contract which necessitated the offering of a side-by- 
side overtime arrangement to members of the AWU. The 
Company was obliged to allocate one AWU member for 
each of the contractor's men, and pay each as if he 
worked on overtime for 24 hours per day for a period of 
six weeks. The cash cost for work not done was in excess 
of $100,000. He said that such arrangements had been 
fairly common with the AWU in other areas of the 
operation. He gave further evidence concerning the 
installation of remotely released ship hooks. Fie said that 
in June 1985 following many discussions with the 
Unions, a contract was let to a supplier for a contract 
figure of $450,000 for the complete job. After many 
delays occasioned when the AWU refused to allow the 
contractor to commence work, it was finally 'agreed' 
that if the electrics were installed the release hooks would 
not be used by the AWU. At that time the electrical side 
of the contract was cancelled, the intention of the Union, 
in his view, being to retain manning levels in the marine 
section as it required 10 people to release a ship whereas 
with the remote hook release, one or two people at the 
direction of the pilot could perform the duty. It has now 
been decided to proceed with the installation of the 
electrics on the contract and the price has risen to 
$580,000. This meant that the Company is faced with an 
additional cost of $130,000. 

The policy was taken so far by the then Company 
management that it even banned the activities of 
contractors itself. Evidence of such an activity is in 
Exhibit D9 (subpart 7) where there is a note to a 
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contractor giving notice to him that his activities on site 
were banned during January 1975. It was demanded that 
he give strict observance to safety practices and ensure 
that at all times employees are members of the 
appropriate Union. To ensure that this was carried out he 
was instructed to forward a list to the Company of 
employees with a Union accreditation on the first of each 
month. 

This is the background against which the applicant 
requests that the arrangements be continued by order. 
The arrangement, when it was originally made was no 
doubt entered into in good faith. However, the evidence 
discloses that the history of the practice since its 
commencement is indicative of anything other than good 
faith. The procedure has been used to featherbed 
manning and in respect to side-by-side 'agreements' to 
institutionalise rorts of being paid money for work not 
performed. In these circumstances I intend to say no 
more about the claim, other than that in no 
circumstances would I allow it. In doing so I take into 
account that the Industrial Agreement No. 10 of 1979 
does include Clause 31.—Utilisation of Contractors and 
for the time being that should provide adequate 
protection for employees of the Company. The merits of 
the retention of even that level of protection could no 
doubt be subject to further debate if the Company 
applied to remove that clause from its award. 
8. Agreement Re Paid Monthly Meetings. 

The documentation submitted in Exhibit 9 describes a 
local agreement between the Company and the Electrical 
Trades' Union (ETU) to allow a paid monthly meeting 
not exceeding two hours in duration. The scheme 
allowed the meeting to take place in ordinary hours and 
any member who attended was paid. The arrangement 
provided for the maintenance of a skeleton crew at levels 
agreed in the various parts of the operation. The 
meetings were to be held between 7.00 am and 9.00 am on 
the second Wednesday of each calendar month or at such 
other time agreed in consultation with the Company. 
There was facility to allow for changes in the meeting 
time if operational commitments involving shutdowns or 
maintenance schedules were to be affected. 

The evidence was that this type of arrangement, or 
variations of it, took place throughout the whole of the 
operation. The Unions claim that the existing 
arrangements ought to be continued because there was a 
genuine and bona fide need in an operation which 
worked on a continuous shift, for membership to be able 
to be in a position where it could consult with its leaders 
and receive information from them. This, it was said, led 
to good industrial relations and better understanding of 
events which would have effect upon the individual 
worker. 

The respondent opposed the proposition. It said that it 
had no intention to continue with paid Union monthly 
meetings nor would it continue with paid shop stewards' 
meetings. It believed that there was adequate 
opportunity for consultation between Union members 
and their Union and they should make an effort to 
conduct that consultation at a time which did not affect 
the Company's operations. 

Some of the evidence presented in support of the claim 
did no great service to it, particularly the responses of 
witness Mr D. Barber who, under cross-examination said 
that his Union (Federated Engine Drivers' and Firemens' 
Union) would not conduct its meetings during free time 
on a Sunday because the members preferred to go fishing 
or to the pub. However, the evidence of Mr Dow and Mr 
Kennedy pointed out a number of reasons why the 
applicants genuinely felt that the meetings made a 
positive contribution to the proper running of the 
organisation. 

From the Commission's knowledge of the iron 
industry it can be said that the provision of facilities for 
Unions to conduct meetings is common place. The 
arrangements differ from site to site but nevertheless they 
occur, generally in circumstances designed to minimise 
interference to the production. It is well recognised in the 

industry that when there is continuous shift mining, with 
the production operations being conducted on 168 hours 
per week, it is not possible for meetings to take place in 
the same manner as for normal day work operations and 
so the privilege of Union meetings has been extended by 
agreement in many places. 

In my view it is reasonable that the Unions be allowed 
the opportunity to conduct meetings of their 
membership, consistent with there being minimum 
disturbance to their Company's operations. In normal 
times such meetings can make a contribution to the 
orderly conduct of industrial relations in an operation 
and I see no reason why a scheme of meetings should not 
be awarded in this instance. It is a practice in other places 
in the Pilbara to have the opportunity of a meeting either 
prior to or at the completion of a shift, and it is a regular 
practice that the meeting so conducted be a paid meeting. 
I would issue an order that a paid meeting be allowed on 
that basis in the various parts of the operation, consistent 
with the convenience of the parties involved in those 
several parts of the operation, but at all times against the 
requirement that there be the minimum effect to the 
Company's productive effort. 

9. Housing Policy. 
The documentation in Exhibit 9 describes the housing 

policy previously adopted by the Company. The policy 
categorised the accommodation classes and provided a 
formula by which the various classes of dwelling were 
allocated. It set up, amongst other things, an 
administrative scheme concerning the method of 
application, enquiries, terminations, and transfers. Of 
interest to this decision, it set up a housing committee 
which consisted of the Manager, Townships and 
Community Services, an Employee Relations Officer 
and Union representatives. 

The method by which the housing was allocated 
depended upon a group allocation of housing which had 
apparently been agreed between the parties. This 
arrangement allowed for applications for 
accommodation to be made under a Union grouping. To 
become eligible to be placed on the housing list the family 
circumstances of the employees had to be in accordance 
with the particular class rules, and separate lists were 
kept for staff and wages employees. The centre piece of 
the arrangement was however, that particular Unions 
had within their allocation the right to certain numbers 
of houses at both the port and the mine. The effect of the 
policy, as far as I can ascertain, was to give the housing 
committee which, in accordance with the evidence that 
has been presented to the Commission in Court Session, 
was dominated by Union representatives, the sole right 
to allocate persons to housing, that right conditioned by 
there being a dwelling available within the group of 
houses under the control of a particular Union. If a 
dwelling was not available within the group and a 
member of the Union needed a house he could not be 
allocated accommodation unless a complicated system of 
pay backs came into play. In short, the allocation of 
housing to employees at the Robe operation could not be 
said to be within the control of the management at all. In 
other words, it (management) suffered recruiting 
restrictions if the supply of housing became an issue on 
an individual appointment. 

The evidence indicates that the control of housing 
allocation went as far as the housing committee having 
influence and control over the type of houses to be built 
and there was other evidence given of long delays because 
of lack of agreement from the housing committee. In 
evidence in support of the retention of the existing 
policy, witness Mr M. Baird consistently referred to the 
housing committee adopting what he described as an 
egalitarian policy. His definition, when asked, of 
egalitarian, was that the factors taken into account were 
family circumstances and Union seniority — a definition 
quite some distance from the principle of equal rights for 
all persons. 
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The continuation of this policy was considered by the 
Company and in response to the Commission's 
directions of 23 September it has submitted in 
Attachment 6 to its letter of 30 September a revised 
policy. In my view its experience with the pre-existing 
policy provides good grounds for it to change those 
arrangements. I have examined the revised policy and it 
appears to me that the responsibility for administration 
of it is located in the area where it rightfully belongs. This 
is an important issue in an operation where housing is a 
key factor and I can see no reason why, as a matter of 
merit, the Commission ought to interfere with the 
intentions forecast by the Company. However in the 
future circumstances where an individual believes that 
their particular circumstance has been prejudiced by 
actions of the Company, they will have their rights to 
pursue that matter as an industrial matter if it falls into 
that category. I do not intend to issue an order on item 9. 

10. Joint Advisory Committee Re Safety and 
Occupational Health. 

By its letter of 30 September in response to the 
Commission's direction of 23 September the Company 
advised that it intends to continue with the operation of 
the joint advisory committees. No order need issue. 

11. Agreement Re Leave for Trade Union Training. 
A series of documents presented to the Commission in 

part 11 of Exhibit 9 describe the arrangements which 
where entered into between the Company and the Unions 
commencing in 1979, for allocation of days for Trade 
Union training. From 1979 it appears that there was an 
agreement for leave totalling 240 days per annum to be 
divided amongst the various Unions on an allocation to 
be agreed between them. The proposition was further 
amended in March 1983 when it was agreed that in 
addition there should be a TUTA/Union conference 
allowance to allow attendance at Union conferences. 
This was done against the background that in 1981 only 
129 days were claimed against the allotment of 240 days 
with 197 days claimed in the following year. It is said in 
evidence that the full allotment is rarely used. In a policy 
statement the Company had advised (Exhibit 9(11)) that 
it agreed with the concept of the training of job delegates 
in the belief that the knowledge attained would between 
serve the interests of the Union members they represent 
and improve the industrial relationships. The Company, 
in publishing the policy listed its requirements 
concerning the courses to be held both off-site and on- 
site and rules for the payment of those course. 

The Company now opposes the continuation of these 
agreements because it holds the view that no good benefit 
has flowed to it as a result of them. They say that the cost 
per annum is in the vicinity of $27,000 (for loss of 
productive man hours only). That cost not including the 
provision of air fares and accommodation for employees 
while travelling away to courses, or for TUTA personnel 
while conducting courses locally. It is said by the 
Company that it should not be forced to expend such 
costs in the circumstance of no benefit from, their point 
of view. The question of Trade Union training leave has 
been decided in tribunals but not in this jurisdiction 
where many of the awards which contain provisions for 
Trade Union training leave have been amended by 
consent of the parties. In my view there has not been 
sufficient evidence or submissions in this case to 
convince me that the in house arrangements of the past 
should be continued and I am not prepared to issue an 
order to provide for the leave claimed. 

12. Agreement Re Make-Up Days. 
The papers in part 12 of Exhibit 9 indicate that in 1979 

it was agreed between the parties that a document 
published by the ETU to its members would become the 
standard for application of make-up days. According to 
the evidence the agreement was made in resolution of a 
dispute where the Company had extended anniversary 
dates for all of the employees involved, by the time 

equivalent to the duration of the stoppage. This in itself 
created another dispute and the matter was resolved by 
the Company agreeing that in the cases where time is lost 
through stoppages that the anniversary date would be 
delayed by the appropriate number of 'make-up days'. 
This was later changed so that in effect there was no 
variation to the anniversary date at all as a result of time 
lost through stoppages of work. 

It is the Company's submission that they retired from 
this agreement by notice on 31 July 1986 and that the 
application of it is wholly inequitable so far as they are 
concerned. They said that they intend to adjust 
anniversary dates when unauthorised absences occur. 

While the Commission is aware that there have been 
circumstances in the past where some organisations agree 
not to vary anniversary dates because of time lost 
through stoppages, that mostly, those arrangements are 
made on an individual basis. That is, quite often, they 
form part of a settlement in a particular dispute. It seems 
to me that if a workforce decides that it will apply 
punitive action to its employer by going on strike they do 
so in the sure knowledge that the stoppage will damage 
his productive effort and so be costly to him. In normal 
circumstances it is accepted that such action means that 
no payment occurs and wages are lost by the workforce 
as a result. In my view, the variation to an anniversary 
date caused by a failure to present for work is in no 
different category to loss of wages for failure to present 
and therefore it is just another cost factor which a worker 
must take into account when he decides to withdraw his 
labour. In that way it becomes then, in itself, another 
factor which may be up for discussion as part of the 
resolution of a particular dispute. 

In the circumstances I would not issue an order for 
continuation of the agreement. 

13. Agreement Re Application of 38 Hour Principles. 
This document which appears as No. 13 in Exhibit 9 is 

no more than a booklet which describes the various 
entitlements on the introduction of a 38 hour week into 
the operation. It creates no rights or entitlements and is 
not enforceable in any way. In the event of breach by the 
employer, the Union can apply for enforcement of the 
provisions of the Clause 11 A.—Implementation of 38 
Hour Week, in Agreement No. 10 of 1979. I see no need 
for an order of the Commission for the retention of the 
booklet. 

14. Pannawonica Disability Groupings. 
In its reply to the directions of 23 September 1986 the 

Compnay has advised in Attachment 8 of its letter of 30 
September that it intends to maintain the Pannawonica 
disability groupings. In this circumstance there is no need 
for an order of this Commission to issue. 

15. Agreement Re Wash-Up Times. 
The documentation presented for the Commission to 

review as No. 15 of Exhibit 9 shows agreement for an 
official wash-up time of seven minutes. There is a further 
agreement that if production requirements are such that 
any worker cannot be on a bus by normal knock-off time 
that he will be paid 15 minutes at overtime rates. 

The unions ask that this allowance be continued on the 
basis that it is a bona fide allowance which should be paid 
in the industry and has been the subject of a 
recommendation arising during compulsory conference 
No. C668 of 1973 before the then Chief Commissioner 
Mr B.M. O'Sullivan on 29 May and 31 May 1973. 

The Company says that it is not appropriate to 
continue with the entitlement as it has been abused and it 
is, in any event, not necessary. 

The provision of such arrangements are not unusual in 
the iron ore industry or in fact in many industries which 
can be described as "dirty". The words of the Chief 
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Commissioner in 1973 as set out in his writing on the 
issue are just as relevant now as they were then and I 
quote them hereunder: 

That the work involved in the iron ore mining and 
processing industry causes workers to become more 
dirty than most other workers is no doubt a fact, but 
there is equally no doubt that that circumstance was 
taken into account when rates of pay were assessed 
for the industry. 

Notwithstanding the aforesaid matters it is felt 
that there is a justification for an allowance of time 
to permit workers to make themselves clean. It is 
accepted that many large industrial undertakings 
permit time before the actual 'knock-off time, 
during which employees may move to changerooms 
and toilets and prepare themselves for their home- 
going. It is, of course, to be remembered that in 
almost every case when time is so permitted, it is 
time during ordinary working hours and not time in 
an overtime situation as is the instant case with 
workers other than continuous shift workers 
working normal shift. 

It has previously been noted that 'wash-up time' 
cannot be appropriately given to continuous shift 
workers due to the necessity of continuing manning 
of the work stations, and to the extent that a 
different work condition as between those workers 
and workers not involved in continuous shift work 
might involve what is thought to be an anomaly, but 
in a consideration of what appears to be fair and 
reasonable in the light of present day industrial 
practice and the overall movement to improve 
conditions of workers without the direct imposition 
of money payments, it is recommended to the 
company that workers other than continuous shift 
workers be permitted to leave their work stations six 
minutes before the prescribed knock off time for the 
purpose of affording them an opportunity to 
prepare themselves for their home. 

(638 of 1973 Cliffs Robe River Iron Associates 
and Australian Workers Union, Western Australian 
Branch.) 

The current arrangement is only marginally different 
and the assessment of the Chief Commissioner is, in my 
view, as valid today as it was when made in 1973.1 would 
issue an order to provide for seven minutes wash-up 
time. 

16. Agreement Re Midshift Meals. 
By notice to all employees dated 1 August 1986 the 

respondent company advised that (see Exhibit 36), with 
effect from the start of normal shift on 11 August, the 
provision of midshift meals would be strictly in 
conformance with the provisions of Industrial 
Agreement No. 10 of 1979. The letter then went on to 
detail how single employees who are provided with 
accommodation and messing in accordance with the 
Agreement, could get a midshift meal to which they were 
entitled. The continuance of the provision of the meals 
was a matter discussed before the Commission in the 
days leading to the issue of order No. 758 of 1986 on 21 
August 1986. So much so that in part 10 of the order the 
Commission specified as follows:— 

10. That pending conciliation or, if necessary, 
arbitration, the notice to all employees headed 
midshift meals and dated 1 August 1986 shall 
continue to have application. 

The Commission took this action because, as is 
reported in the citation to the order, the Company had 
initiated certain changes in arrangements which were 
essential to the operation of the formal work 
arrangements, part of those being the cancellation of the 
contracts for the supply of food and transport which 
would have enabled it to supply midshift meals. 

The matter is now presented for arbitration as item 16 
in Exhibit 9. The Unions submit that the arrangement is 
of long standing and has been given efficacy by reference 

to the arrangements in decisions of the Commission 
(otherwise constituted). Particularly in matter No. CR43 
of 1978 where, in ruling against the Unions in declaring 
that the provision of meals was an essential service, the 
Commission, on page 11 of the decision, observed 
that:— 

Although there is no requirement in the Industrial 
Agreement {supra) that the Company should 
provide meals at the Cape Lambert work site, it has 
apparently done so over a long period of its own 
volition and for the benefit of its workforce and is 
prepared to continue its operations in the future. In 
these circumstances the claim of the Company will 
be granted, although in doing so the Commission is 
conscious it is turning the grant of a voluntary 
benefit into a requirment upon the Company, in 
other words granting the Company's claim, has the 
effect of declaring the provision of meals by the 
Company as essential as well as regarding that such 
meals be provided during periods of industrial 
disputation by the workers concerned. 

The Union's argument also relies upon the standard 
Cliffs Robe River Iron Associates Conditions of 
Employment for Wages Employees where in sub-part 19, 
Midshift Meals, the following is provided: 

Midshift Meals. 
Employees accommodated by the company on 

single status will be provided with a midshift meal by 
the company. 

Married employees are entitled to a midshift meal 
provided the appropriate midshift meal rate is paid. 

It is submitted that this provision in the contract of 
service provides a right at law for an employee to receive 
a midshift meal. It is part of a collateral contract to 
Agreement No. 10 of 1979 and that the employer has no 
option but to honour the obligation, as set out in 
Conditions of Employment, to pay for midshift meals. 

The argument on behalf of the respondent is in two 
parts. Firstly, that the whole issue of midshift meals is 
not an industrial matter because the supply of the meal to 
a married person does not arise out of an incident of 
employment. And second, that in any event there is not 
merit to the proposition mounted by the Unions that 
payments for meals ought to continue. The respondent 
does not deny that meals have been supplied over a long 
period of time but says that the continuance of supply is 
contrary to the best interests of the Company and 
further, the Commission ought to, in any event, have 
cognisance of the high cost of the provision of the meals. 
To that end it refers to its Exhibit 44 where the 
calculations showing the cost of the provision of meals 
are set out. Those calculations disclose that the total cost 
of the midshift meal to married employees alone, is in the 
order of $4.4 million per annum. 

On my assessment of what has been put to the 
Commission in Court Session by the parties, I 
understand that Unions' claim that the midshift meal has 
been paid for to married employees over a long period of 
tiem, that is not being denied by the respondent. 
However, I cannot see support for the proposition that 
the Commission has ruled that the midshift meals ought 
to continue. Nowhere in the decision to which the 
Commission in Court Session was referred, and from 
which the above quotation is taken, is there any reference 
to midshift meals specifically. In my view it would be 
unsafe to draw the conclusion that the thrust of the 
decision is to give the impremature of the Commission 
the payment of the midshift meals. Further the 
Conditions of Employment in part 19, upon which the 
Unions also rely, give me some difficulty in that it clearly 
provides, contrary to the Unions' argument, that 
married employees are entitled to the midshift meal, 
provided that the appropriate meal rate is paid. That is, 
they can go into a mess and partake of a meal as long as 
they pay the casual meal rate. Therefore, even if the 
Company has provided the meals free, the conditions of 
employment themselves do not create the legal right to 
such free supply as claimed by Mr Young in his 
submissions. 
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I cannot accept the submission from the respondent 
that the matter is not an industrial matter as prescribed 
by the Act, clearly it is. The question then to be 
determined must be so on the basis of merit. In that 
determination when looking for support from other 
operations in the industry there is none that can be 
ascertained from what has been put to the Commission, 
or from the Commission's own knowledge. In other 
words this is a one-off benefit which became part of the 
employment package at Robe River for reasons which 
have not been made clear to the Commission, if indeed, 
they are in fact known. It is not an unfair assessment to 
say that the benefit which had been conferred upon the 
employees is one of a number of benefits of long standing 
which were instituted during times when economic 
circumstances were considerably different to those 
prevailing at the present time. 

The cost of the provision of the meals is extremely 
high. The Commission is asked by the Unions, as 
applicant, to grant the continuation of the benefit 
without any submissions being made as to its 
justification, the argument being based solely on the 
historical presence of the arrangement. As mentioned 
previously in this analysis, no reason has been put 
forward concerning the justification for the supply of the 
meals originally. Similarly there has been nothing 
advanced now as justification to continue the payments 
and in the circumstances I would not issue the order 
sought. 

17. Agreement Re Availability of Wickham Chalets — 
Rental Rates. 

In Attachment 9 to the letter of 30 September 
submitted by the Company in answer to the 
Commission's directions, the procedures under which it 
intends to continue to provide accommodation in the 
Wickham chalets are set out. 

On the evidence before the Commission in Court 
Session it appears that there was a concern in respect to 
the administrative control of the allocation of the 
chalets, their proper care and maintenance and the 
proper identification of the occupants. The new 
procedure appears to address itself to those problems 
and to provide some controls which have not existed 
previously. The facility will still be available to 
employees of the Company albeit the charges being 
increased, but not inordinately. 

In these circumstances I would not issue the order 
requested by the applicant Unions. 

18. Agreement Re Company Accommodation Charges. 
By reference to documentation in part 18 of Exhibit 9, 

Mr Young demonstrated that an agreement had been 
made in 1978 and in 1979 negotiations occurred with the 
Company concerning accommodation charges. The 
documentation makes reference to the formulae used. 
He, by reference to other material, indicated that the 
issue of rentals and charges for accommodation had been 
a matter of consistent discussion between the parties. On 
an industry basis there was nothing unusual about that 
because both the Hamersley Iron and Mt Newman 
Mining Awards contained provisions in connection with 
similar matters. He conceded that the Companies had 
different formulae but the principle was the same, that is, 
there was an agreed formula for rentals and other 
charges which may occur as a result of one being a tenant 
in company-owned property. For the two Companies 
previously mentioned the levels of those charges were 
recorded in their awards which was different to the 
situation that was at Robe River. He said the principle 
had clearly been recognised between the parties in the 
industry generally that the issue was one proper for 
industrial negotiation. On those grounds he asked that 
the principle be endorsed by the Commission in Court 
Session for application at Robe River. 

The respondent opposed the making of an order in this 
head of the claim and again pointed to the obligation on 
the Unions to make out their case as to why such an order 
should issue. The respondent complained that the 

submission did not go specifically to any precedent or 
authority for making an order on quarters and 
accommodation charges and therefore there are not 
sufficient grounds to establish the claim. The assessment 
of detailed accommodation charges for the various 
types/ natures of facilities are matters essentially in the 
first place for management assessment. If the 
Commission is to become involved it must undertake a 
detailed review of all of the circumstances and weigh all 
of the factors in the fixing of the level of accommodation 
charges. This action had not been followed in the matter 
so far. 

Notwithstanding that Clause 24.—District Allowance 
of Agreement No. 10 of 1979 provids a formula for 
movement of charges in certain categories of 
accommodation, the Company in its letter of 30 
September, advised the Commission that it would seek to 
increase rental and accommodation charges to fringe 
benefit tax legislation levels. Further, it intended to 
review the cost of services such as power and water to be 
levied upon tenants who irresponsibly use' services. In 
these circumstances it is my view that the respondent 
should proceed in exactly the way it has foreshadowed. 
That is, initially the determination of the charges 
management desires to apply in respect to accommoda- 
tion and services is in the first instance a matter for it. It 
then should, as in any claim that it has, serve that claim 
upon its workforce and negotiations should take place in 
accordance with the conciliation functions prescribed in 
the Industrial Relations Act 1979. If, at the conclusion of 
those discussions, agreement has not been reached then 
this Commission can determine the issue after a full and 
detailed review of the circumstances. 

I believe that the respondent holds no natural warrant 
to increase charges such as these unilaterally and I would 
provide in my order for continuation of current 
accommodation charges until the foreshadowed 
applications by the Company are concluded. 

19. Bursary Scheme. 
The respondent by its letter of 30 September 1986 has 

indicated that it intends to continue with the bursary 
scheme as described in Attachment 10. As I understand 
the submissions of the parties, it is not intended to vary 
the scheme at all and therefore no order is required. 

20. Workers' Compensation — Claims for Off-Site 
Expense. 

The documentation supporting this claim appears in 
part 20 of Exhibit 9 and it is confusing to say the least. A 
number of the pages of the documents are undated and 
appear to go to the creation of some entitlements as a 
matter of policy, when the Workers' Compensation Act 
1912-1967 was in force. Documents dated 7 July 1980 set 
out arrangements for specialist treatment away from site 
and are a detailed list of procedures to be adhered to in 
order that claims may be made. Those claims seem to be 
related directly to amounts re-imbursable from the 
Company's insurer, the State Government Insurance 
Office. The document was apparently issued to the 
Unions in November 1984 for the purposes of 
comparison with a new Company policy which was 
issued at that time, however no copy of that policy is in 
evidence before the Commission. 

In support of the Unions' claims evidence from Mr 
M.A. Baird is that as far as he can recall the Company 
had made up the difference between a workers' 
compensation payment and what he would normally 
earn in 40 hours. The second part of the arrangment went 
to the question of specialist treatment for which he said 
the Company paid a daily allowance. In his knowledge 
that had been increased in 1984 to $60.00. However it is 
difficult to ascertain from the evidence what part of the 
claim made by the Unions is covered by the Workers' 
Compensation and Assistance Act, and what is said to be 
part of an agreement with the Company. 

In opposition to the claim the respondent simply says 
that the Unions have advanced no reason why the 
financial obligation imposed on it by the Workers' 
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Compensation and Assistance Act ought to be increased 
by order of the Commission. The evidence and 
submissions of both the parties is so sparse in respect of 
this claim, that it would not be safe to issue an order in 
respect to it. However it could well be that an arguable 
claim could be mounted in respect of daily expenses and 
if the applicant wishes it can pursue the matter with more 
detailed argument in a later application. 

21. Agreement Re Demarcation. 
In Exhibit 9 in part 21 there are a series of documents 

which appear to be memoranda or policy statements by 
the Company, or notes of local agreements, or 
notifications from Unions to their members concerning 
issues affecting demarcation on the various sites 
operated by the Company. The respondent made 
detailed submissions concerning the authorities which 
should be considered by the Commission when deciding 
the issues raised in this part of the claim. In my view the 
statement of Coldham J. in the Nabalco case {supra) on 
the principle is a concise statement of the rule which has 
been adopted by tribunals, including this jurisdiction, 
over a number of years. 

However, on 18 September 1986 Mr Young advised 
the Commission in Court Session: 

Upon reflection the Unions had a discussion 
about the two major matters last night, that is 
demarcation and manning, and the Unions have 
decided to pursue that as part of their domestic 
claims, and obviously each union will address that in 
due course. 

(Transcript Matter No. 758 of 1986 page 1090.) 
It is therefore inappropriate to consider the items 

raised in part 21 of Exhibit 9 for the purposes of this 
interim decision. 

22. CR43 of 1978 — Overtime Rosters. 
CR43 of 1978 is an Order signed into effect by 

Commissioner G.G. Halliwell on 21 June 1979 and, in 
respect to overtime, it creates a roster system to operate 
at Cape Lambert. It provided that rosters be drawn and 
made available to individual workers in each section and 
to shop stewards and convenors and to such persons in 
management as is necessary. It further provided that if 
there was a mistake in the application of the roster in that 
a worker was denied overtime in his turn, that would be 
deemed to be a breach and that worker would be paid the 
same number of hours worked by the person who 
worked the overtime in his place. The parties agreed 
during submissions that the Order is still in force and was 
therefore needed to be taken into account by the 
Company in its Cape Lambert operations. However, it 
was further said in evidence that the principle of the 
Order had been applied across the whole of the operation 
and by this claim the unions sought an order from the 
Commission to continue that practice. It was common 
ground too, between witnesses for both parties, that 
mistakes had been occurred from time to time in 
nominating persons to work overtime on the equitable 
sharing basis and this had meant that the penalty payable 
under the Order had been brought to bear upon the 
Company. The applicant Unions said that people 
operating the system were well aware that on occasions 
the person who had the responsibility for offering the 
overtime makes a mistake, but on the whole the system 
was accepted and acceptable to both parties. 

The submissions and the evidence on behalf of the 
respondent, however, cast a different view upon the 
operation of the system. It was its submission that the 
system was not simply a procedure for equitable 
distribution of overtime, it was positively a system which 
gave rise to a distribution of overtime which is unduly 
unfair and harsh upon the Company. It was unfair and 
harsh because the purpose of the system, which went to 
overtime and its equal distribution, had been operated so 
as to take maximum advantage of the provision for a 
penalty every time a mistake was made. Mistakes were 
prevalent when supervisors were required to look at a 

multiplicity of rosters effecting leisure days off, annual 
leave rosters, the basic roster for the employee in respect 
of his shift, and finally the roster for overtime itself. The 
combination of all of these created a situation that is far 
too restrictive and the foreman spend too much time in 
this area of administration. The result is that mistakes 
have been made which have led to the imposition of 
penalties. 

In support of his submissions Mr Pilgrim called 
evidence from Mr A. Gilchrist, the Mine Production 
Superintentent at Pannawonica. Mr D.G. Abbot, 
General Foreman-Electrical also gave evidence 
concerning the difficulty of equalisation of overtime in 
shifts containing mixtures of various disciplines and 
trades. He said that the object of equalisation was lost an 
dhe had encountered situations where there was actual 
working of whole shifts of 12 hours at double time to 
catch up with another shift which had been offered 
overtime purely to do breakdown or opportunity 
maintenance. He gave other evidence to say that there 
had been claims for three call-outs for three jobs which 
had been done on one call-out. There had also been bans 
from the ETU which had a one-job-one-call-out policy. 
This included the requirement to call-out an electrical 
assistant whenever a tradesman was called-out regardless 
of whether he was required or not. Under cross- 
examination he suggested to Mr Young that a simple 
straight forward roster system between the trades would 
probably work, if the problem of having to equalise the 
whole shift could be removed. 

Mr K.A. Oliver the Warehouse Foreman from 
Pannawonica also gave evidence. He said that the 
pressure to implement the rosters had cost the Company 
dearly with call-outs being used to cover 10 hour breaks 
and payment for call-outs for work that were never 
performed. This had occurred because the flexibility to 
call-out a person who could work in conjunction with his 
shift had been taken away. The Company had to call-out 
persons from the call-out roster which on occasions had 
meant that they could not get a 10 hour break between 
the end of a call-out and the start of a normal shift which 
would mean that person would have to have a rest period 
before going to his normal shift or otherwise would be 
paid double time for it. He also gave examples of the 
requirement to call-out additional persons on night shift 
when it was necessary for stores to be taken out of the 
warehouse by storemen from Eastern Deepdale. He said 
that it was within his knowledge that even though call- 
outs were paid for this to be done, only one person ever 
attended, so a call-out of four hours at double time was 
paid each time even though no work had been 
performed. He related an incident in 1982 when the 
arrangement had first commenced, one of the stores 
people claimed that he was not aware of it and was going 
into the warehouse and making the issues himself. When 
this became known it was claimed that the Company 
should pay a call-out for every storeman employed by it. 
This was eventually done and 14 storemen were paid a 
call-out each against the threat of black bans. It was his 
evidence that if mistakes were made workers demanded 
payment and were not prepared to accept the situation 
that the work had been done by someone else who had 
already been paid for it. 

Further evidence was givenby Mr R. McAuly, the 
Town Services Supervisor at Pannawonica. It was his 
view, based on his experience, that the concept of an 
equal opportunity for overtime was fair and viable but 
that it had been changed to mean equalisation of 
overtime so that if one person got overtime during a 
given period, then everyone else should be entitled to it as 
well regardless of whether the work was there or not. He 
detailed in his evidence the complicated overtime roster 
with the various categories of workers in the mess and the 
potentiality for error in such situations. When errors 
occurred invariably the claim for payment for work not 
done was made. 

The fundamental position adopted by the respondent 
was that overtime should be subject to fair and equitable 
distribution but that circumstances needed to be 
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tempered with the requirements of the Company to ask 
employees to work reasonable overtime, and not be 
required to pay for overtime which was unnecessary or 
wasteful. The equitable distribution had to be over a 
reasonable time and not on the basis simply that an 
employee is entitled to receive a payment for time not 
worked if he has not been asked to work overtime in his 
turn. 

An issue of a similar nature, at least in principle, was 
the subject of a decision of the Commission in No. 
CR24B of 1981 [64 WAIG 1795] where Commissioner 
Collier (as he then was) declined to interfere with the 
prerogative of the Company respondent in that matter to 
organise its overtime as long as it was done on an 
equitable and fair basis. The key to that equity being that 
the overtime was voluntary and on an offer and 
acceptance arrangement. In my view such a system ought 
to work in the Robe operation, because of the similarity 
of the operation to Hamersley. I accept the evidence of 
the respondent's witnesses that the current system has 
been subject to abuse and note that I have summarised 
but few of the incidents recorded in evidence before the 
Commission in Court Session. The respondent has 
indicated that it intends to apply to cancel order No. 
CR43 of 1978 and in the circumstances I would not issue 
an order for extension. 

23. Travel and Accommodation Assistance — Industrial 
Relations. 

This is a claim for the retention of a Company policy 
for payment of travel and accommodation for union 
representation who attend Industrial Relations 
Commission hearings in Perth, and on Company 
business. This issue is one purely of company policy. It is 
not the subject of anything which can be identified as an 
agreement and its continuation in that case, is in the 
hands of the respondent. Evidence was received by the 
Commission in Court Session from Mr T.A. Barrow in 
respect of what the Company said were extravagant 
claims made under the arrangements. He further 
indicated that the travel arrangements submitted by 
union convenors and others representing unions at 
hearings in Perth had been such that for a one day 
hearing they were invariably away from the site for three 
days, refusing to travel on early morning flights or to 
involve themselves in travel which might inconvenience 
them in any way. 

The position in this matter must simply be that the 
provision of these arrangements has been on a privilege 
basis and if the privilege was abused appropriate 
disciplinary proceedings ought to have been taken, and if 
it was continued to be abused, then it could be 
withdrawn. I would not issue an order in respect of this 
matter but I observe that in the future should the 
Company be in a position where it requires representa- 
tives of unions on its property to travel for its benefit, 
that it is normal in those circumstances in this and many 
other industries, for appropriate travel assistance to be 
given because the business is to the benefit of the 
Company. If the business to be conducted is not to the 
benefit of the Company, it is understandable that it 
might in those circumstances adopt quite a different 
attitude to reimbursement of air fares and 
accommodation. 

24. Shop Steward Attendance — New Employees' 
Induction Courses. 

A series of writings in part 24 of Exhibit 9 indicates 
that it had been the practice since 1977 to introduce new 
starters to their union representative who for most part 
was the Convenor. The respondent has already indicated 
that it does not now recognise Convenors and that it does 
not intend that union representatives be in attendance at 
new employee inductions. The submissions of Mr Young 
in this matter are more a plea for co-operation than for 
an order of this Commission. That co-operation is 
unlikely to be forthcoming in the immediate future if the 
current attitudes of all parties are continued and the issue 

of a Commission order which would, in effect, be 
designed solely to ensure this co-operation would be 
fruitless and I would not issue one. 

25. Agreement Re Payroll Deductions. 
The Company, by Attachment 11 to its letter of 30 

September 1986 has indicated that it intends to continue 
with a wide range of approved payroll deductions and no 
order of this Commission is necessary. 

26. Agreement Re Township Amenities. 
These matters in part 26 of Exhibit 9 go to various 

notices from the Company and notifications to Unions 
concerning Company policy for supply of equipment 
such as lawn mowers, tables and chairs and use of 
Company plant and the like, for private purposes. These 
are all matters of Company policy and are not matters 
which ought to be subject of orders of this Commission. 
However, I note that the Company has in its reply to the 
Commission's directions of 23 September, notified the 
conditions of use for the community hall in 
Pannawonica in Attachment 12 and the proposed 
documentation for administrative control of use of 
equipment such as lawn mowers, folder beds and the like 
is in Attachment 13. 

27. Agreement Re Air Charter Services. 
The documentation in part 27 of Exhibit 9 again 

merely sets out the Company's policy in respect of the 
provision of air charter services between its various sites, 
it has opted to vary those arrangements and has advised 
this Commission of its intentions in Attachment 14 to its 
letter of 30 September 1986. This is not a matter which 
ought to be subject of an order of this Commission and I 
would issue none. 

28. Agreement Re Provision of Apprentice Tool Kit. 
The Company advise in Attachment 15 to its letter of 

30 September 1986 that it intends to maintain a policy 
concerning the issue of tools to apprentices. However, it 
appears from a reading of that document that the 
arrangement proposed is different from the pre-existing 
situation where, on the face of it, apprentices receive a 
basic tool kit for no charge. 

Mr Young did not complete his submissions 
concerning apprentice tool kits and he indicated to the 
Commission on page 1090 of the transcript that the 
individual unions would deal with this issue when they 
dealt with general apprentice matters on an individual 
basis. In that circumstance no order ought issue in this 
matter. 

29. Agreement Re Weatherproof Jackets. 
The submission of the Unions is that the Company by 

notification to them on 30 May 1985 adopted a policy of 
the supply of a weatherproof jacket of an acceptable 
standard bearing the Company's logo. Jackets were to be 
issued to each employee for work purposes on 
commencement of employment and then replaced every 
two years thereafter on a one for one basis. An employee 
who terminated service prior to completing six months' 
calendar service with the Company after the date of issue 
of a jacket was required to reimburse the cost. It was 
submitted in support of the claim that in the Iron Ore 
Production and Processing (Mt Newman Mining Co 
Limited) Award No. 29A there are provisions for 
clothing issues for cold weather work. The provision 
made available cold weather jackets on a similar basis to 
that at Robe except the issue was in lieu of a set of 
working clothes. There is a similar arrangement under 
the Hamersley Iron Award No. A15 of 1985 in Clause 30. 

The Company's answer to the claim is extremely short 
and no real argument in rebuttal is led. The principles for 
the provision of work clothing are clear and well 
established. In the Federated Clerks' Union of Australia, 
Industrial Union of Workers v. Boans Ltd and Others 
[65 WAIG 806], a decision of Commissioner Martin 
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issued on 6 May 1984, the Commissioner summarised the 
leading cases on the matter. The principle is described in 
61 WAIG 3089 is as follows: 

The principle with respect to the provision of 
work clothing is clear and well established. It is that 
in the absence of requirement to wear distinctive 
clothing and in the absence of a need for protective 
clothing it is the employee's responsibility to provide 
his own working clothes and not that of his 
employer. 

As I apprehend the purpose of these jackets they are 
weatherproof and to that extent can be seen to be 
protective. In the absence of any argument to the 
contrary from the respondent the conclusion is open to 
be drawn that the weatherproof jackets were issued for 
just that purpose, that is, they are protective and it is not 
contrary to principle for the employer in that 
circumstance to make the clothing available. There is 
support for this proposition by the fact that the other 
major companies in the area do supply weatherproof 
jackets in similar circumstances and I would issue an 
order in favour of the Unions in this matter. 

30. Agreement Re Provision of Transport To and From 
Work. 

The Unions mount this claim based on a document 
dated 17 August 1977 which noted that the Company 
agreed to supply air conditioned buses on a trial basis. It 
was also said in evidence that all of the buses currently 
operated by the Company are air conditioned have been 
so for many years and that it was not envisaged that non 
air conditioned vehicles would be purchased. In that 
circumstances no order need issue. The Company has 
noted its intention to apply for the removal of Clause 
30.—Transportation To and From Work from 
Agreement No. 10 of 1979 and in due course that matter 
will be dalt with according to its merits. 

31. Agreement Re Manning. 
The applicant indicated that it intended to proceed 

with manning matters by way of submission from 
individual Unions. I note that many adjustments to 
manning have been made during the currency of the 
order issued by the Commission in Court Session on 21 
August 1986. Further the Company in Attachment A to 
its letter of 30 September detailed many of the changes. 
In view of this and against the background of the analysis 
I made earlier on the principles to be applied, I suggest 
the applicant reassess its position, for to conduct a time 
consuming review of pre-existing manning could well be 
a fruitless exercise for all concerned. I make this 
observation knowing that the applicant is entitled to 
challenge by individual application, new manning 
arrangements which it says offend against the established 
principles. 

32. Agreement Re Annual Leave Travel Assistance — 
Dependents. 

This claim is based upon a letter of 3 December 1981 
which advised that the Company was prepared to extend 
the benefits of Clause 17 of Industrial Agreement No. 10 
of 1979 to encompass dependents of workers who did not 
live on site, by way of giving to an employee who left site 
on leave, a payment for expenses as if those dependents 
had in fact travelled with that employee and had 
qualified for travel assistance in accordance with Clause 
21(15) of Agreement No. 10 of 1979. 

In my view this arrangement is simply a subsidy to 
employees in respect of dependents who are not entitled 
to travel assistance by virtue of the fact that they do not 
live in the region. Its payment detracts from the good 
reasons which support the proposition of giving leave to 
persons in remote areas to allow them relief from the 
circumstances in which they work for most of the year, 
and I would not issue any order to continue the 
arrangements. 

The final matter for determination in this interim 
decision is a claim from the Unions that Robe should be 
denied the ability to utilise salaried employees on work of 
wage employees, save for safety, emergencies or the 
maintenance of the integrity of the Company's plant. 

Mr Young drew the attention of the Commission in 
Court Session to Exhibit 9 in item 21 where there appears 
a number of documents which were submitted under 
theheadin gof demarcation, but which in reality refer to 
the performance of wages work by salaried employees of 
the Company. Reference was made to those documents 
and appears in pages 1756-1959 of the transcript. It was 
these documents which effectively formed the basis of 
the claim that there had been, since 1976, an agreement 
between the Company and the Unions that staff 
employees would not be required to perform work 
normally performed by wages employees. The general 
statement was qualified to the extent that incidents 
affecting safety, emergency, or maintenance of the 
integrity of the Company's plant or material should be 
exceptions to the rule. 

Mr Young alluded to the apologetic tenor of the 
writing in some of the documentation in the context that 
the Company had obviously been extremely concerned 
by actions by some of its staff in performing what he 
described as wages work. He indicated that a measure of 
the seriousneess with which the then management viewed 
the situation was that it was prepared to enter an 
agreement which appears in Exhibit 8 part 21. That 
a g r e e rn e n t is headed "Investigation of 
Grievances/Complaints Against Staff Employees 
Procedure", and laid down a series of rules for 
application when an employee or a union had a grievance 
or complaint against a staff employee. The document 
established rigid rules concerning the suspension of the 
staff employee immediately upon a complaint being 
made. The other important document in Mr Young's 
submission was Memorandum of Agreement No. C106 
of 1975 which was, although part of item 18 in the Metal 
Workers Cape Lambert Document, entered into the 
record of the Commission as Exhibit 53. 

The Memorandum of Agreement was issued in May 
1975 to set up a procedure to be followed during strikes. 
It was binding on the Company and the Amalgamated 
Metal Workers' Union, but it was said by the applicant 
that the procedures set down had been used by consent in 
other parts of the operation as well. 

It is against the background of these documents that 
the applicant proceeded with its submissions; referring 
the Commission to the long title of the Industrial 
Relations Act 1979, the provisions of section 6 and 
particularly the objects of the Act to promote good will 
in industry. The Commission's duties and 
responsibilities under section 26 of the Act were also 
highlighted. It was said that there is no doubt of the 
jurisdiction of the Commission to deal with the matter 
because, in a sense, it was similar to that of a traditional 
demarcation of work and was the type of issue which had 
been before the Commission from time to time and in the 
past. It was not a matter of competing unions claiming 
particular work of classifications. It was a situation 
where people in a given calling, not necessarily members 
of a union and certainly not covered by an award, were 
from time to time required to undertake specific 
activities. The applicant said it was not the calling that 
was the question, it was the participation in those 
activities. The basic objection was that employees other 
than wage workers were utilised as part of the normal 
production processes on work which is normally carried 
out by employees covered by Award No. 10 of 1979. 

The applicant acknowledged that the policy of the 
tribunals is not to interfere with matters of general 
management of an enterprise. The issues in this debate 
were not ones which went to the question of the 
efficiency of operation or otherwise of the enterprise, 
nor was it a question of onerous working conditions for 
employees of the Company who are members of the 
general blue collar workforce. The issue was the conduct 
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of the Company in continuing to utilise salaried people 
on production work in a context where that exercise 
would be simply bad industrial relations. If the Company 
did not, then the Commission should, by an order, take 
into account the industrial complexities and realities, the 
probabilities of strikes, bearing in mind its overall 
obligation to settle and resolve conflict between 
employers and employees. 

In his submissions Mr Young touched upon the 
question of bargaining strength of the parties and 
observed that in this dispute that strength was relatively 
equal. He observed while making this submission that 
the responsibility for the public interest lies with the 
Commission in Court Session. The Unions were asking 
for a clear order that limitations be imposed upon the 
employer, that the order ought to be granted because 
there had been long standing agreements, certainly since 
1976, on the issue. The Company had unilaterally 
decided to change or withdraw from those agreements 
and now should be required to show cause for doing so. 
In the absence of sufficient cause being shown the 
Commission should have regard for the agreements; the 
circumstances under which those agreements took place; 
the genuineness or otherwise of the concern of the 
workforce; the custom and practice within the 
Company's operations; the custom and practice which 
was said to be notorious in terms of the industry at large. 
The proper consideration of these matters would involve 
the affect on the Company's operations of the terms of 
the order sought, bearing in mind the qualifications 
which were conceded by the Union in respect to the 
protection of safety and the integrity of the plant. 

During his submissions, Mr Pilgrim, on behalf of the 
respondent said that the Union's submissions concerning 
the past practice of the Company concerning the use of 
salaried employees to do wages work were accurate. 
However all the previous policy had been changed on 3 
September 1986. The respondent's submission was that 
the debate could be logically divided into two different 
sectors. Firstly the employment of salaried staff in 
positions normally occupied by wages employees during 
times when those employees have withdrawn their labour 
in support of some claim against the employer. Secondly, 
the performance of what the respondent chose to 
describe as manual work by staff employees during 
normal operations. It was said that the claim was not 
simply one which effected the employees themselves, or 
the union on behalf of the employees, but one which 
must be addressed by the employer because of the 
integrated nature of the operations in the iron ore 
industry. That is, there are successive stages of mine, to 
rail, to port and to loading of ore. The interdiction of any 
part causing difficulties for the whole of the operation. 
The claim needed to be considered in the total context of 
the Company's ability to operate safely and efficiently 
and to maintain the total integrity of the operation. It 
was conceded there had been disputation in the past and 
an incident where a supervisor ran a conveyor belt to 
establish whether it was in a proper and safe condition 
was highlighted. This led to a comment from Mr Pilgrim 
when he said: 

It illustrates to some extent that perhaps in the 
past times the acceptance by the Company that staff 
people should, as a matter of religion, not engage in 
any shape or form, except in emergencies with 
manual work under the pain of penalty, was one 
that was not fair to the staff employees and one in 
which the Company at the time drew considerable 
criticism of the kind that would be familiar to the 
Bench. 

(Transcript 758/86 page 1813-1814.) 
This comment encapsulated the reason for 

respondent's opposition to the current claim. 
In the submission concerning the operation of 

Memorandum of Agreement No. C106 of 1975 it was 
said that the document arose out of a specific dispute and 
is limited in its character. It was not a procedure which 
applies perse during bans or limitations nor a procedure 

which involves what happens in a normal relationship 
when production is occurring naturally and normally, in 
any event it was agreed between the parties 11 years ago 
in respect of a narrow circumstance and it would be 
dangerous to say that it affords a basis for directing the 
employer in respect to staff employees. The proposition 
being put to the Commission in Court Session by the 
Unions was that it was improper to put staff employees in 
when employees were on strike. 

In Mr Pilgrim's rebuttal he canvassed issues 
concerning the nature of the term 'staff doing wages 
work' and the source of the relationship between the 
staff employee and his employer, that is the contract of 
service. There was also the question of management 
prerogative and the Commission's attention was drawn 
to the authorities which were illustrative of the fact that 
there was nothing untoward in staff employees carrying 
out work of the kind which perhaps from time to time 
unions claim ought to be done solely by their members. 
There was argument on the constraints which overlay the 
employers ability to enter into contracts of employment 
and the effects upon those contracts of other statutes and 
award. It was said that the question posed was, in effect, 
a misnomer because it truly ought to be identified as 
'staff performing manual work' because 'staff doing 
wages work' implies that the work is work which can only 
be carried out by wages employees whether by statute or 
by some other arrangement. Authorities illustrate that 
manual work is not necessarily the province wholly and 
solely of wages employees. He submitted that 
historically, attempts by the unions to prevent staff from 
carrying out work at times when on strike was simply a 
part of a position in which the unions wished to preserve 
a position of power over the employer during the strike. 
While the motivation of such a proposal or policy was 
well understood by the respondent, for his part he should 
be entitled to protect his position. Or at least reasonably 
protect his position to ensure that there was some 
continuity of operations especially in circumstances 
where the employees of particular sections are on strike 
but whose actions impact upon a whole range of 
operations of the Company. It was said that if the Unions 
were successful in obtaining an order which prevented 
the Company from continuing its operations whilst the 
same union members are on strike, then that would be an 
order under with the Company is piecluded from 
defending itself in a reasonable manner. The 
fundamental question was why should employees derive 
a benefit arising from a circumstance in which they are 
breaching their contracts of employment? That question 
could be answered by saying that they should not be able 
to derive such a benefit and it is a benefit because the 
Unions were seeking an order from the Commission 
which would be to their advantage. 

It was stated on behalf of the respondent that it did not 
contemplate the circumstance of employing people on 
manual work in other than in circumstances of strike, 
ban or limitation. Or in circumstances of the kind which 
are integral with and inherent in the proper performance 
of the staff-employee relationship in the workforce. 

The matters affecting the proper employment of the 
staff in the normal operations were highlighted in the 
submissions. The kinds of duties mentioned were in 
emergencies; operating equipment to safeguard plant; 
the driving of vehicles for which only an 'A' class licence 
is required; the transport of parts and equipment and 
personnel in vehicles operated by the supervisor; 
personnel assistance on the job when other employees 
were not available; diagnosing and testing plant and 
equipment; working in manual work classifications for 
the purpose of gaining experience for obtaining 
certificates such as a quarry manager's certificate; 
performance of administrative functions such as 
stocktaking and general responsibility for Company 
plant and equipment. 

The claim raises issues which are fundamental to the 
operation of the industrial relations system. These issues 
concern the relative balance of power of the parties and 
when the commands upon the Commission contained in 
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the statute dictate that there shold be interdiction of the 
use of that power. I observe that I am surprised that 
although both of the parties mentioned the issue during 
their submissions, they did so only by passing reference 
and no real attempt was made to develop a substantive 
argument. 

Discussion of the issue must surely commence with 
reference to the origins of the compulsory arbitration 
system in this country. The philosophy basic to the 
system is that the public interest dictates that parties 
should not be at large to wreak economic and social 
havoc on the community by reckless, unthinking or 
obstinate use of their power. Early legislation gave 
tribunals the power to modify such behaviour by the 
imposition of penalties. The penalties being available 
both to punish offences against the Acts for strike or 
lockout, but more particularly as a deterrent against 
behaviour which would be to the prejudice of a weak 
party or against the public interest itself. 

The social dynamic in the country has been such that 
the Legislatures have modified the statutes, and the 
Industrial Relations Act 1979 is a case in point, so that 
both strike and lockout are no longer offences. In fact 
they are not even defined in the Act. It must be assumed 
that the intent of the Legislatures actions, as a reflection 
of the electorates' wishes, is to create a situation where 
the parties are free to exercise their power. The 
assumption being that because the objects of the Act are 
directed to conciliation and good will, that participants 
in the system will adopt a reasonable mode of behaviour 
one to the other. In the circumstance where that does not 
occur then the tribunal has power to intervene in the 
relationship and alter that balance, but after the event. It 
is only when a party refuses to accept the intervention 
that powers of compulsion can be brought to bear. Gone 
is the presence of an offence itself, as too is the deterrent 
effect. 

Therefore there is a heavy onus on the tribunal to 
ensure that any intervention that it intends or makes is 
consonant with the philosophy of the legislation. For if it 
is the intention of the Legislature to assume that there is a 
natural balance of power, any intervention should be 
only on the basis that it is designed to restore that natural 
balance when a manifest imbalance is demonstrated. 

In this case the applicant says that as a matter of 
history there have been self imposed restrictions by 
management on the use of its staff to do manual work 
during disputes, that this should continue and the 
Commission should by Order continue it because failure 
to do so will cause industrial disruption and would be 
contrary to custom and practice across the industry. 

This argument ignores analysis of issues which are 
relevant to the debate. It is saying that if the applicant 
decides to use its powers against the respondent with the 
aim of achieving a concession, that in granting an order 
the Commission should discount that notwithstanding a 
withdrawal of labour an employer must continue to meet 
contractual obligations, service capital and borrowings, 
maintain its position in the market place, compete fairly 
with competitors whether in the country or overseas, 
meets its obligations to other employees who may not be 
on strike, pay statutory charges and meet statutory 
obligations, maintain cash flow and finally make a 
profit. 

It also assumes that in the event of a stoppage that an 
employer will automatically continue his operations 
using staff when there are natural checks and balances 
against it doing so. For instance, the employer must take 
into account the long term consequences of internal 
relationships in his organisation, the impact of the action 
on his clients' views of his long term reliability, the 
economic effect on his business of industrial action by 
other unions acting in support, in remote mining towns 
the disturbance to the social fabric of the communities, 
and the expense of operating his property with staff who 
because of their numbers cannot be as productively 
effective as his normal workforce while at the same time 

are more expensive. In addition there is the historical 
anathema in the union movement to the performance of 
work by another when a worker withdraws his labour. 

In its submissions the Company advised the 
Commission that it would only use staff in manual 
positions during a withdrawal of labour by workers to 
keep its operations going. The applicants expressed 
doubts about this and cited several recent examples 
where the Company has used staff to do manual work. In 
short the applicant says it has an apprehension that 
future conduct of the respondent in this area may be 
unreasonable. The question is whether those doubts 
ought be sufficient for the Commission to conclude that 
it should restrict the respondent by an Order. 

These doubts and apprehensions would carry more 
weight if the applicant came to this Commission with 
clean hands. Regrettablyit comes replete with an 
industrial record of bans, stoppages, strikes and 
industrial misbehaviour which is unique in the iron 
industry and outstanding when compared with the 
industry generally. It is a workforce which is prone to be 
struck down by spontaneous illness and even if it can be 
claimed that recently there has been much provocation 
nevertheless current behaviour is not inconsistent with a 
previous history. 

The authorities give the employer the right to operate 
his business and to deploy workers to tasks and the 
tribunals will not intervene except when safety or 
onerous conditions are placed upon workers. I believe 
that there are natural checks and balances which will 
operate to preserve reasonable behaviour and if those are 
ineffective then the powers of this Commission can be 
brought to bear to remedy the situation. 

I cannot identify a manifest imbalance of power 
between these parties in favour of the respondent such 
that its ability to operate in circumstances where the 
applicant uses its power by withdrawal of labour should 
be restricted by a continuing order of the nature claimed. 

Recent occurrences have drawn close attention from, 
and the issue of restraining orders by, the Commission, 
and both parties must surely know that excessive 
behaviour by either of them which threatens the public 
interest will attract quick intervention from this 
Commission in the exercise of its statutory duty. 

COMMISSIONER COLEMAN: On 8 August 1986 
application 758 of 1986 was filed by the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia. 

The schedule states the object of the application as: 
Hearing and determination of an industrial 

matter which is hereby referred to the Commission, 
namely the decision of the respondent to introduce 
across the board changes to terms and conditions of 
work. 

The grounds on which the application was made was 
stated to be "equity of an industrial matter". 

Other unions party to the Cliffs Robe River Iron 
Associates Iron Ore Production and Processing 
Agreement No. 10 of 1979 were joined to the application. 

In pursuing the claim the applicant unions tendered 
documentation listing some 300 arrangements, 
agreements, deals, undertakings etc which they argue 
were negotiated with the respondent Company, now 
known as Robe River Iron Associates, and which should 
be retained under an Order of the Commission. Thirty- 
two of these items, common to all unions were submitted 
for determination in the first instance. 

On 11 August the respondent company terminated the 
services of its workforce. This action together with the 
issue of utilisation of staff members on duties normaly 
performed by wages employees covered under Industrial 
Agreement No. 10 of 1979 gave rise to supplementary 
claims under application 758 of 1986. 

The hearing commenced on 8 August and on 8 
October the Commission in Court Session adjourned 
sine die to consider submissions with respect to the claim 
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arising from the termination of the workforce, the 32 
items common to the applicant unions and the claim that 
the respondent company be restrained by way of an 
Order from utilising staff members on work of wages 
employees. 

At 11.00 am on 11 August 1986 Robe River Iron 
Associates issued a 'Notice of Closure' to the company's 
wages employees. Under that advice employment was 
terminated with immediate effect in accordance with the 
provisions of Clauses 6(2) and 6(3) of Industrial 
Agreement No. 10 of 1979 as amended. The employees 
did not resume duty with the company until 3 September 
1986. 

Industrial Agreement No. 10 of 1979 registered on 26 
April 1979 was between nominated unions on the one 
part and Cliffs Western Australian Mining Co Pty Ltd as 
Managers for Cliffs Robe River Iron Associates (the 
Joint Venture) of the other part. Changes effected in the 
participating parties to the Joint Venture on 31 May 1984 
and changes to the name of the Joint Venture on 30 June 
1986 have not affected the status of the parties to the 
Industrial Agreement. 

A dispute concerning payments to employees during 
the period from 12 August to 3 September was the 
subject of a separate application by the AMWSU (No. 
C630 of 1986). On 18 September at the invitation of the 
Commission in Court Session submissions were received 
from Counsel for the parties and the intervenor under 
application No. 758 of 1986 on the powers of the 
Commission in Court Session. 

On 23 September 1986 the Chief Commissioner 
advised the parties to application No. C630 of 1986 that 
the conference held pursuant to that matter was closed 
and that no further action would be taken. At that time 
the parties to application No. 758 of 1986 were informed 
by the Commission in Court Session that the unions' 
claims for the retention of agreements, deals, arrange- 
ments, work practices etcetera and the company's 
decision on 11 August were now so intrinsically related 
that the dispute between the parties covered both areas 
and required consideration at one and the same time. 
The decision to amend proceedings to allow 
determination of the question of the alleged unfairness 
of the termination of the workforce on 11 August is in 
line with the general advice given on the powers of the 
Commission in Court Session in the submission of Mr 
Dixon of Counsel for the respondents on 18 September. 

In the subsequent hearing under application No. 758 
of 1986 Mr Edwards of Counsel for the applicant unions 
stated the claim and remedy sought in the following 
terms: 

. . . that the actions of the respondent company 
in dismissing its wages workforce on 11 August were 
a crude and wholly oppressive exercise of its rights 
as an employer. 

. . . that the company's actions on 11 August 
were totally and demonstrably unjustified . . . that 
in perpetrating these mass sackings the company 
reacted in an unconscionable and ruthless way to 
what at worst was a perception of a problem in part 
of the its own making. 

Therein, we contend lies the unfairness of the 
Respondents' actions of 11 August . . . 

We therefore seek two things. First we seek a 
finding that the actions of the company were unfair 
and/or inequitable and consequent upon that we 
seek an order for the payment by the company to the 
affected employees of compensation in such sum as 
the Commission considers fair and reasonable. 
Thirdly, we seek an incidental order which we 
reckon would follow from the first two — that for 
the purposes of any rights or entitlements of an 
affected employee, the period between 11 August 
and 3 September be deemed not have been a break 
of service. 

(See Transcript page 1500.) 

In opposing the claim the respondents states that in the 
circumstances of the termination on 11 August there was 
no unfair exercise of the company's contractual right, 
that the notice provision of the registered Agreement was 
complied with and that the action of termination must be 
viewed in the light of the obligation of the registered mine 
managers under the Mines Regulations Act. 
Furthermore, the respondent asserts that there are legal 
consequences that follow from the company's actions in 
terminating the contracts of employment and that these 
impinge on what is open to the Commission in 
considering relief if the preliminary question of the 
unfairness of the termination is answered in the 
affirmative. 

The company terminated the contracts of employment 
and offered to all its employees payment in lieu of notice 
together with payment of all entitlements accrued to 11 
August. The company claims that it accepted all of those 
employees that offered for work on 3 September under a 
new contract of employment. The company argues that 
the incidental Order sought by the applicant for 
continuity of entitlements for the period from 11 August 
to 3 September and thereafter amounts to an Order for 
reinstatement. However, because there has been re- 
employment on a new contract, reinstatement of a 
previous contract could not, or if such power exists, 
should not be ordered. Compensation in monetary terms 
would be the only form of relief in the circumstances. 

The terms of the claim of the applicant unions and the 
evidence placed before the Commission discloses that 
unfairness with which the company is alleged to have 
exercised its right to terminate emanates from the pretext 
on which it acted on 11 August and the industrial 
relations situation which existed from at least 31 July 
1986. As these two factors are inextricably linked it is 
necessary to review the relationship between the 
company and the unions prior to that date and the 
sequence of events up to and including 3 September 
1986. 

The documentation submitted to the Commission 
under Exhibit 7 in this matter which records the 
arrangements, agreements, deals etc between the various 
unions and the company and the evidence of a number of 
witnesses in these proceedings shows the style of 
participative management that the respondent was 
prepared to function under from the commencement of 
the operations in 1972. This approach to decision making 
generally and to industrial relations in particular was 
unique in the iron ore industry in this State. It appears to 
have been introduced under the influence of the original 
American managers familiar with a collective bargaining 
system operating in an unregulated labour market. This 
style of management developed further as personalities 
in management and on-site representatives and State 
Officials of the union movement established working 
relationships acceptable to each other. Most importantly 
the particular spot-market situation in which the Joint 
Venture operated appeared to those involved to make it 
necessary for on-site decision making to function 
expeditiously between those making commercial 
decisions and those directly representing the employees. 
In this environment, a level of pragmatism flourished 
which in better economic times may have been justified 
on the basis of commercial prudence but which now, for 
some, stands as a monument to management's folly. 

Let there be no misunderstanding, this relationship 
between management and the workforce was not forged 
as a result of capitulation in the face of overwhelming 
pressure from unions, it was a calculated approach by the 
participants in the Joint Venture quite removed from the 
workforce content to share in the profits in times of a 
buoyant iron ore market. The price that the respondent 
was prepared to pay in what may be seen as an 
abrogation of managerial rights or at least as sharing 
authority in the decision making process was the risk that 
all matters affecting the operation had the potential to 
become resolved only in the industrial arena. The 
respondent accommodated to this through a range of 
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agreements and deals with representatives of the 
workforce covering such matters as the use of 
contractors, replacement of equipment, demarcation 
and guaranteed manning levels. 

This management philosophy had two consequences. 
It fostered a mentality within the ranks of the decision 
makers in the workforce of the legitimacy of their 
authority to question and indeed on occasions to dictate 
the terms under which the operation would function on a 
day to day basis. Secondly it inhibited the development 
of sound managerial and supervisory skills within the 
ranks of those that should have been exercising far 
greater control and leadership. To a group of people 
accustomed to perceiving every management issue in 
terms of an industrial problem their reactions to the 
situations after 31 July were predictable. 

On the assessment of the respondent's Mine Manager 
during the period from March through to July 1986 the 
imposition of bans, limitations and restrictive practices 
by employees saw productive capacity at the Robe River 
enterprise drop by 30 per cent. However, the detriment 
suffered by the respondent was not reflected in any 
notable hardship experienced by the workforce. Only 
three per cent of working time was lost by the employees. 
This situation developed at a time when the attention of 
the nation was forced to focus on our balance of 
payments crisis. Through the submissions of the Hon 
Minister for Industrial Relations an intervenor in these 
proceedings, the important role that the iron ore industry 
plays in the economy of this State and of the nation was 
stressed to the Commission. 

The crisis that the respondent faced in June 1986 is 
stated in the '48 Hour Notification of Stand Down' 
issued by the then General Manager Operations to the 
Combined Unions' Committee on 17 June 1986. 

Unless a return to continuous production from 
Mine through to Port can be re-established, without 
threat of further disruption, by 0930 hours 
Thursday 19 June 1986, the total operation will be 
progressively stood down as useful work to the 
company ceases to be available. 

The present industrial dispute at the Mine is the 
current reason for this action. However, due to the 
continuing disruption, due to industrial disputes 
since early March this year we are now in a position 
of not stockpiles at Cape Lambert, a pattern of 
disruption which prevents us from economically 
continuing production and a complete loss of 
confidence by our customers which is affecting 
future sales. The industrial matter at the Mine is 
before the WAIC at 1000 hours today and it is 
hoped that immediate resolution of that dispute 
together with lifting of restrictive practices at both 
sites will allow us to withdraw this Notice of Stand 
Down. Meetings will be arranged for tomorrow to 
keep you informed of progress at the Mine. In the 
meantime, Department Heads will consult with 
Union Representatives to identify useful work 
available to wages employees. However, no further 
notice will be given if a return to continuous 
production is thwarted by ongoing disruption. 

Through official Union motions and other 
communications we have been made aware that the 
Union movement sees threat in our current 
initiatives regarding industrial participation which is 
giving rise to industrial unrest. As a consequence we 
intend to withdraw from management's current 
industrial participation initiatives at both sites with 
the Union movement and wages employees whom 
they represent. When the Union movement 
representing wages employees can advise the 
company that it is ready to continue with this 
approach we will consider the re-introduction of 
further discussions as set out in the company letter 
of 23 September 1985. 

Until that time we will continue to consult and 
advise all parties of matters which affect them as is 
our current practice. 

Whilst the crisis involving the likelihood of the 48 hour 
stand down was averted, the controlling interest in the 
Joint Venture decided to change the management 
structure and philosophy of the respondent company. It 
resolved to exercise managerial prerogative without 
recourse to 'industrial participation' and to extricate 
itself from the labyrinth of agreements, deals, arrange- 
ments and work practices to which the respondent had 
been a party and which had, for more than a decade not 
only set the tenor of the relationship between the 
workforce, its representatives and management but were 
also entrenched in policy and administrative directions. 

Under the signature of Mr I. McRae General Manager 
Operations, a notice dated 31 July was issued to all 
employees in the following terms: 

Notice to All Employees. 
From February 1986 our overall performance has 

been abysmal. In June 1986 expenditure exceeded 
income. Viewed against a background of increasing 
international competition for markets and a reduced 
price for our product, we question not only the 
wisdom of starting new capital projects but whether 
the operation can survive in the long term unless 
drastic changes are made. 

Are you aware that at the mine, railway and port 
there are over 200 restrictive work practices in force? 
The number is really academic as just a few of them 
are enough to cripple the operation. 

It is the company's firm resolve to take whatever 
steps are necessary to rectify the situation. In the 
event that immediate assurances are not forthcom- 
ing that restrictive work practices have been 
removed and will not be reimposed, let it be clearly 
understood that the employment of any person who 
permits himself to be used as an instrument for the 
imposition of any restrictive work practice is at risk. 

Employees will be required to do any work which 
they are competent to perform in accordance with 
the contract of service in a manner which is deemed 
safe and efficient by the company. The Industrial 
Agreement in force, No. 10 of 1979 (as amended), 
will provide the guidelines. 

The number of staff and award personnel 
required for a safe and efficient operation for 
Pannawonica, Cape Lambert and Perth Office will 
be reviewed amongst other matters including shift 
arrangements, the appointment of leading hands, 
the utilisation of contractors and off-site facilities. 

Management decisions will be made by manage- 
ment. Any previous arrangements, understandings 
and expectations that such matters may need the 
endorsement of unions before implementation shall 
have no further effect. 

State Officials of the unions party to Industrial 
Agreement No. 10 of 1979 were advised by letter dated 31 
July that: 

Disciplinary/Industrial Procedures. 
Any disciplinary/industrial procedure, arrange- 

ment, understanding or agreement other than 
Industrial Agreement No. 10 of 1979 shall cease 
forthwith or where required we hereby formally give 
notice of the requisite 30 days to withdraw. 

The procedures to apply henceforth shall be solely 
determined by the company in accordance with 
sound management practices. 

This advice was issued under the authority of the 
General Manager Operations and appears to have been 
the only communication with the unions on the 
company's revised position. 

It would have been naive to think that such a radical 
departure from the previously prevailing and pervasive 
style of management would not have repercussions. 
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In negotiations leading to the registration of Industrial 
Agreement No. 10 of 1979 on 26 April 1979 and on 
subsequent amendments the company had warranted 
that: 

... all site verbal and written local practices, 
agreements and arrangements in existence prior to 
13 December 1978 will, for the company's part, be 
adhered to. Should the need or occasion arise to 
seek alteration or deletion, then the company 
undertakes that it will in the first instance raise the 
subject with the Union(s) concerned in seeking to 
arrive at a conciliatory change. Or, if it can not be 
achieved, the company would reserve its right to 
exercise the 30-day period of notice. In relation to 
matters which may arise from this point in time, it is 
agreed that before any matter is finalised, the State 
Union Office and/or North West Organisers where 
appropriate will be advised by both the company 
and Convenor and that they will have seven days 
notice to comment on the matter at hand. Should 
there be no response from the State Union Office 
and/or North West Organisers, the matter can then 
be consumated on site between the company and the 
Union representatives. Should the State Union 
officials and/or North West Organisers disagree, 
then on-site membership may meet to ratify the 
arrangement/agreement. 

(Extract from letter dated 21 February 1979 to Mr 
G. Young, Chairman, Joint Campaign Committee 
for negotiations on a New Agreement. Letter signed 
by Manager Industrial Relations (sites) Cliffs Robe 
River Iron Associates.) 

On 5 October 1981 the General Manager Opertions 
advised the Federated Engine Drivers' and Firemen's 
Union that: 

... in accordance with the suggestion of 
Commissioner collier on Friday 2 October 1981, the 
company will, for the life of the present registered 
Industrial Agreement, give 30 days notice of its 
intention to withdraw from any local agreement, 
formalised agreed matter or other written site 
agreements. 

Apart from these general undertakings, re-affirmed to 
all the unions party to Industrial Agreement No. 10 of 
1979 on a number of occasions, the company had 
formalised its commitment to specific arrangements and 
agreements either arising from matters the subject of 
application to the Commission or through negotiations 
with particular unions at each of the sites. 

At the end of July 1986 the company perceived itself to 
be in an intolerable situation. The threat or imposition of 
bans, limitations and restrictive practices could 
jeopardise the viability of its operations. It had identified 
the root cause of its problems as the inability of 
management to manage under the policy that prevailed. 

For the unions part the unilateral renunciation of 
formal and informal undertakings and understandings 
threatened the workforce's entitlements and benefits 
both as employees and as members of communities in 
mining company towns. The unions also saw the 
company's action as abolishing the mechanisms 
previously in place to ensure the safety and protection of 
employees and their claims to job security. 

By its action on 31 July the company had precipitated 
a situation charged with potential for industrial 
confrontation. The decision to dispense with the policy 
of 'industrial participation' carried with it the 
responsibility for management to establish a range of 
administrative procedures which covered the scope of 
matters previously encompassed within the agreements, 
arrangements, deals etc and from which it was 
withdrawing. The manner in which the company had 
terminated the undertakings previously given to the 
unions in the context of negotiations pursuant to the 
registration of Industrial Agreement No. 10 of 1979, in 
settlement of disputes before the Commission or through 
agreement at a local levedl placed a heavy burden on it to 
act promptly, with propriety and in a manner which 

would give credibility to the assertion that henceforth it 
would act in accordance with sound management 
practices. Having elected to change its own policy it was 
encumbent on management to implement a strategy to 
accommodate the continuation of the operation under 
procedures which maintain standards of safety, to 
provide direction to the workforce as it adjusted to the 
new style of management and put in place arrangements 
for the long term relationship between management and 
the workforce. This would include a position on those 
terms and conditions of service not covered by Industrial 
Agreement No. 10 of 1979 but which had been applied up 
until then on a less formal but nevertheless accepted 
basis. 

To ignore the ramifications of its actions of 31 July by 
failing to implement a comprehensive management 
strategy would be to exhibit a wanton disregard for the 
consequences. 

The unions being party to Industrial Agreement No. 
10 of 1979 perceived that serious industrial disputes were 
likely as a result of what they saw as management's 
abrogation of long standing agreements on 31 July. 

On the application of the AMWSU the matter was the 
subject of Compulsory Conference before the 
Commission on 4 August 1986 (C536 of 1986). A 
recommendation to the parties designed to avert 
industrial action and to facilitate an orderly transition to 
the new policy was acceptable to the unions but was 
rejected by the company. That recommendation was 
formally issued as an oral Order on 4 August with copies 
being made available at the time. Documentation issued 
the following morning, 5 August (66 WAIG 1357). A 
subsequent Order issued from a further conference held 
in Karratha at 5.00 pm on 11 August. (66 WAIG 1358) 
(An appeal against the Orders was upheld by the Full 
Bench on 22 August 1986. The Orders of the 5 August 
and 11 August were cancelled on 21 August by the 
Commission in Court Session under application No. 758 
of 1986 prior to advice on the outcome of the appeal to 
the Full Bench.) 

At 11.00 pm on 11 August workers reporting to 
commence the shift were handed a 'Notice of Closure' 
signed by Mr I. McRae General Manager Operations. 
The notice states: 

Robe River Iron Associates have been ordered by 
Commissioner Coleman to maintain the status quo 
throughout August 1986. 

In effect, the company no longer has management 
prerogative to change anything that was in effect on 
31 July 1986. 

For a variety of reasons the company cannot 
comply with the Order, as it places unacceptable 
constraints on the ability to operate in a safe and 
efficient manner. For example situations could arise 
in which compliance with the Order could be in 
conflict with statutory responsibilities under the 
Mines Regulation Act of Western Australia. 

As such for the duration of the Order, or until it is 
rescinded we have reluctantly decided to close the 
operation. 

With immediate effect all employees are hereby 
terminated under the provisions of Clauses 6(2) and 
6(3) of Industrial Agreement No. 10 of 1979 as 
amended. 

Advice of the discontinuance of opertions at 
Pannawonica and Cape Lambert and the restricted rail 
operation were conveyed to the District Inspector of 
Mines in accordance with the Mines Regulations Act 
1946-1974. 

In a letter from the General Manager Operations dated 
17 August 1986 the workforce was informed that: 

You are hereby offered re-employment with Robe 
River Iron Associates strictly in accordance with the 
terms of Industrial Agreement No. 10 of 1979. 
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If you are prepared to accept re-employment on 
these terms, please sign the Acceptance below and 
return it to the company before 1700 hours on 
Monday 18 August 1986. 

Your employment will be regarded as being 
unbroken. 

If you are not willing to accept this offer, you may 
collect your termination pay at  

Acceptance of Offer of Re-Employment. 
I am willing to accept re-employment with Robe 

River Iron Associates strictly in accordance with the 
terms of Industrial Agreement No. 10 of 1979. 

Signed Date  
The offer of re-employment dated 17 August was 

amended by a letter dated 18 August in the following 
terms: 

The Minister for Minerals and Energy Mr Parker, 
has made proposals to the company in relation to a 
basis for a return to work. The company has 
accepted those suggestions. 

They are: 
1. Robe River should offer all of its wages 

employees (as of 11 August 1986) re- 
employment from 11.00 pm Monday 18 
August 1986 on the basis that they would 
work in accordance with the existing 
current registered agreement and awards. 

2. Mr Parker would personally investigate 
immediately any questions of unsafe work 
practice pertaining to the Mines 
Regulation Act in conjunction with the 
State Mining Engineer and would make 
decisions on those in accordance with this 
statutory responsibility. 

3. The Industrial Relations Commission 
would continue to examine all other work 
practices in dispute between management 
and unions and the operation would 
continue inthe meantime. Mr Parker said 
he hoped that the Commission would be 
able to complete this task as a matter of 
urgency. 

4. Changes to manning levels which flowed 
from the outcome of the above would be 
dealt with as far as possible within the 
existing redundancy provisions of any 
relevant award or registered agreement or 
in the event of dispute within the arbitral 
process. 

You are offered re-employment with the 
company on the basis as set out above. This offer 
supercedes and replaces the offer made to you 
yesterday. 

Please advise, as a matter of urgency, but not later 
than noon Tuesday 19 August 1986, whether you 
wish to resume employment with the company. 

LWe would suggest you defer collection of your 
termination pay until you have made a decision. 

Further correspondence on the situation was 
distributed by the respondent on 21 August. 

To All Persons 
Seeking Re-Employment with RRIA. 

If you wish to accept the company's offer of re- 
employment: 

(1) Fill in the acceptance slip. 
(2) Put the slip in a sealed envelope addressed 

to Mr McRae and either 
(a) Give it to a staff member who will 

hand it directly to Mr McRae. 
(b) Post it to Private Bag No. 2, 

Wickham 6720. 
(3) Your application will be treated in the 

strictest confidence. 

(4) When more than 50 per cent of the 
workforce have accepted, an 
announcement will be made. 

(5) At start-up, all personnel who have 
accepted will be allowed access to the 
Lease at the same time. 

(6) Should a return to work be arranged by the 
Commission, before 50 per cent of the 
workforce have accepted the offer of re- 
employment, all applications will be 
destroyed. 

and 
To All Persons Seeking 

Re-Employment with RRIA. 
In response to community enquiries for clari- 

fication of the terms of our offer: 
(1) The offer to seek re-employment with 

Robe River is still open. 
(2) The offer of re-employment without the 

loss of long service leave is in accordance 
with the registered Industrial Agreement 
No. 10 as at July 1986 (when the 2.3 per 
cent wage increase was included) and other 
Awards of the Commission and manage- 
ment will give continuity to service pay. 

(3) The level of contributions to the Provident 
Fund will be reviewed. 

(4) The following benefits will not be affected 
— Group Life Plan 
— Bursary Scheme (Secondary and 

Tertiary) 
— Study Assistance 
— Medical Benefits Scheme 

(5) Housing, Accommodation, Power and 
Water: At this juncture charges will 
remain unchanged but shall be subject to 
review as a consequence of fringe benefits 
tax legislation and controlling individual 
irresponsible usage levels of power and 
water. 

(6) The choice is still yours. 
On 21 August the Commission in Court Session issued 

an Order in Matter 758 of 1986. (66 WAIG 1294.) 

As a result of an appeal to the Industrial Appeal Court 
there was a stay in the operation of the above Order. 

In a letter dated 22 August the General Manager 
Operations advised the workforce of the following: 

The Minister for Minerals and Energy Mr Parker, 
recently made proposals to the company in relation 
to a basis for a return to work. The company 
accepted those suggestions. 

They are: 
(1) Robe River should offer all of its wages 

employees re-employment on the basis 
that they would work in accordance with 
the existing current registered agreement 
and awards. 

(2) The Industrial Relations Commission 
would continue to examine all other work 
practices in dispute between management 
and unions and the operation would 
continue in the meantime. Mr Parker said 
he hoped that the Commission would be 
able to complete this task as a matter of 
urgency. 

(3) Changes to manning levels which flowed 
from the outcome of the above would be 
dealt with as far as possible within the 
existing redundancy provisions of any 
relevant award or registered agreement or 
in the event of dispute within the arbitral 
process. 

You are offered re-employment with the 
company on the basis as set out above. 
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This offer supercedes and replaces any previous 
offers made to you. 

Should you decide to accept our offer of re- 
employment please complete and return the 
attached form prior to your engagement. 

In a letter dated 23 August 1986 to members of the 
workforce at Pannawonica the Mine Manager stated: 

To All Persons Seeking 
Re-Employment with RRIA. 

1. Following the company's application for a 
stay of the Commission's Order of the 21st 
instant being successful, the company is no 
longer bound by the provisions of said 
Order. 

2. Accordingly, the company can now offer 
re-employment to those persons seeking to 
be re-employed by the company without 
the need for such persons to sign an 
acceptance of conditions. 

3. Such re-employment would of course be in 
strict accordance with the terms and 
provisions of the Industrial Agreement 
No. 10 of 1979 (as amended) and other 
registered Orders of the Commission. 

4. All such persons prepared to work in 
accordance with the said Agreement 
should present for work at 0700 hours 
Monday the 25th instant at the work 
location they were at on 11 August last. 

Finally on 3 September following advice of the 
dismissal of the company's appeal to the Industrial 
Appeal Court against Order No. 758 of 1986 issued by 
the Commission in Court Session on 21 August, the 
General Manager Operations notified the workforce as 
follows: 

To All Personnel. 
(1) Personnel seeking re-employment in 

accordance with Order No. 758 of 1986 are 
to report to their work area according to 
their shift roster or day work allocation. 

(2) The shift work roster is the roster that was 
in effect on 11 August 1986 and shall 
commence from 1500 hours on 3 
September 1986. Day work shall 
commence at 0700 hours on 4 September 
1986. 

(3) Re-employment will be initially in the 
classification of work at the time your 
employment was terminated on 11 August 
1986. 

(4) You are advised that the orders of the 
Commission, among other matters, state: 

(a) The company has the right to vary 
your classification of work 
arrangements or work area in 
accordance with the provisions of 
Industrial Agreement No. 10 of 
1979. 

(b) In the meantime, you will be paid as 
if your work classification and 
work arrangements had not been 
changed until these specific matters 
affecting you have been resolved by 
the Commission. 

(c) No work bans, limitations or 
strikes or any other action cal- 
culated to interfere with the 
operations of the company will be 
permitted before final determina- 
tion of all industrial matters in 
dispute. 

The power to enquire into and to deal with the 
termination of the workforce on 11 August is founded 
on the general jurisdiction of the Commission under 
section 23 of the Industrial Relations Act. The dispute 

involves an industrial matter relating to the company's 
dismissal of its employees. This general jurisdiction is not 
displaced in the circumstances of this case by the 
particular provision under section 29 of the Act for an 
individual without the assistance of an organisation to 
pursue a claim against unfair dismissal from 
employment. 

Mr Edwards of Counsel for the applicant unions 
asserts that the actions of the company in terminating the 
services of its workforce were both unfair and unjust. It 
is submitted that the scope of the Commission's powers 
under section 23 being such, that even if the Commission 
ultimately concludes that the company's actions were not 
unfair but were unjustified, the Commission has the 
jurisdiction to order in favour of and in terms of the 
applicant union's claim. In matters of the nature of this 
claim, the words of Kelly C., as he was then, in the 
Wongan Hills Hospital Case (59 WAIG 11 at 12) remains 
the clearest expression of principle involved. 

An employee has the right to remain in his 
employment, but it is not an unqualified right. The 
right to terminate the employment in the one case 
and to retain the employment in the other case have 
attendant obligations. An employer may dismiss an 
employee, but if, in all the circumstances, the 
dismissal is shown to the Commission to represent 
an unfair exercise of the right of dismissal the 
Commission will interfere with that exercise of the 
right, and will, to the extent that appears fair, 
protect the employee in his employment. 

Again, to the extent that the Commission will act in 
circumstances of determination of employment, Jackson 
J. states: 

I suggest, however, that the Court will interpose 
its order if the employer's order is such that it 
offends against what the Court conceives to be the 
current standards of justice and fair play as between 
employer and ;employee; or to express it in another 
way, if the Court deems the dismissals inequitable or 
unconscionable. 

(Kwinana Construction Group Pty Ltd v. 
Electrical Trades Union of Workers [Western 
Australian Branch] 34 WAIG 51 at page 52.) 

In opposing the claim the respondent company argues 
that the exercise of its contractual right to dismiss its 
workforce must be viewed from the position of the 
company in the light of the registered Mine Manager's 
statutory responsibilities with respect to the safety of the 
operations under the Mines Regulations Act. 

It is claimed that the situation developed at the sites 
late on 10 August and on 11 August under which the 
safety of the operations could no longer be guaranteed. 
The only way the situation could be dealt with was "to 
close down the operation, to terminate the workforce, on 
notice in the terms of the contract, and to allow the 
situation to take time and to restore to a different 
environment or atmosphere so that employees could 
come back in an orderly fashion and that there was not 
what was described to them (ie the registered Mine 
Manager) as chaos on site. 

(Transcript at p. 1565.) 
The respondent's rebuttal of the applicant's claim 

focuses on the unsafe work situation that the registered 
Mine Managers assessed as existing as at 11 August. This 
disassociates the motive for the termination from the 
industrial relations situation which had existed from 31 
July with the company's determination of agreements, 
arrangements, deals etc. 

A formulation of the issue as to whether or not the 
applicants have discharged the onus of demonstrating 
the unfairness of and/or the lack of justification of the 
company's action on 11 August, thereby warranting 
interference by the Commission, is from the unions point 
of view wider than the grounds on which the decision to 
terminate was claimed to have been made by the 
company. 
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The wording of the company's "Notice of Closure" 
dated 11 August gives substance to the wider grounds on 
which the applicant unions argue the unfairness of the 
company's actions. Indeed, the notice alludes to matters 
extending beyond the issue of safety and includes 
reference to managerial prerogative and efficiency in the 
operation. 

Statutory responsibility for safety is vested in the 
Registered Managers of the port, the mine and quarry, 
the rail and power house operations. It is the contention 
of the company that each of these areas became unsafe 
on 11 August. Notices of discontinuance and in the case 
of the rail operation advice of restricted operations 
confirmed the decision to terminate the enterprise with 
the District Inspector of Mines. 

In the Operations Division of the company under the 
responsibility of the registered port manager, decisions 
had been taken to curtail certain shift arrangements in 
the main workshop and to reduce the size of the 
operations shifts. The implementation of initiatives to 
take effect from 2300 hours on Sunday, 10 August were 
worked out between 2 and 5 August by the registered 
port manager. The services of supervisory staff 
considered redundant to the revised needs of the 
company were dispensed with during the week 
commencing 4 August. 

It is clear that the decision to revise shift arrangements 
and to discharge supervisory staff was made 
bymanagement either in ignorance of the industrial 
situation or despite the industrial ramifications. The 
registered port manager, deeply involved in planning new 
arrangements on 2, 3, 4 and 5 August was not consulted 
nor was he even made aware of the initiatives taking 
place before the Commission on 4 August nor of the 
Order that issued on 5 August. Although that Order was 
subsequently found to be invalid for want of 
jurisdiction, the company was at that time pressing 
ahead in a manner which appears to have been 
indifferent to the consequences. There can be little doubt 
that the situation where unsupervised personnel attended 
work places in the production area on 11 August created 
a safety hazard. However, that was a direct consequence 
of the ocmpany's own actions. 

The circumstances at the mine site were quite different 
in as much as the only organisational changes of 
significance that had been implemented prior to 5 August 
involve re-rostering at the mess. This is not claimed to 
have impacted on safety. In fact the registered mine 
manager notes that in the period including the working 
week from Monday 4 August to Saturday 9 August 
production was up and there prevailed a generally 
positive attitude in the work place. The Manager's 
perception of this changed as a result of telephone 
discussions on the evening of 11 August. The attitude of 
the workforce during that day had changed to 
belligerence and defiance. It was on this premise that the 
mine manager decided to close down the operation 
thereby facilitating the dismissal of the workforce. It was 
not a set of specific incidents involving the use of 
equipment of plant nor particular work practices but the 
perception that the change in attitude of the workforce 
was a regression to the behaviour that prevailed prior to 
31 July that prompted the action. In the circumstances of 
11 August the problems were not primarily those 
involving safety but the inability of supervisors to 
contend with the problems of management of the 
workforce. To attribute this to safety and thereby invoke 
the statutory obligations seems to be misguided. The 
State Mining Engineer and other inspectorial staff visited 
Cape Lambert on 18 and 19 August to assess whether a 
series of work practices identified by the company and 
which had operated prior to the shutdown of operations 
had rendered the operation unsafe. The investigation 
undertaken by the State Mining Engineer ascertained this 
was not the case with respect to the 20 or 30 practices 
specified by the company although the impact may well 
have been to make the operation less efficient. Even if 
the regression that the mine manager feared was to 

include what the company perceived to be restrictive 
practices, those arrangements would not have rendered 
the operation unsafe. 

The situation in the rail operation and in the 
powerhouse on 11 August was not the subject of 
evidence before the Commission in Court Session. 
However, from the evidence of the registered port 
manager and that of the registered mine manager, the 
decisions to terminate the operations at the mine site and 
in the production area were made by each in the 
independent exercise of their statutory responsibilities, 
albeit in a conference situation with senior management 
personnel and industrial relations advisors. The 
registered manager for power and distribution and the 
registered manager rail do not appear to have been in 
attendance at the meeting in question and yet 
independently arrived at the conclusion that the areas of 
operation under their control were likewise unsafe on 11 
August. It is difficult to accept that such independent 
judgement and the timing of the decisions was not in 
some way orchestrated. 

The company claims that having determined that the 
whole operation was unsafe it was faced with no 
alternative other than to terminate the workforce on 
notice in terms of the Industrial Agreement No. 10 of 
1979 and to allow time for "things to settle down". Why 
it is that the workforce had to be terminated is not fully 
explained. When confronted with the problems of 
industrial bans and limitations in June 1986 management 
decided to invoke a 48 hour shutdown. This option does 
not seem to have been contemplated in the circumstances 
of 11 August. Again with reduced supervisory staff at its 
disposal it was still available to the company to institute 
restricted shift agreements as indeed it was prepared to 
do when operating with staff personnel alone. It is 
difficult not to conclude that the issue of safety was not 
being used as the pretext for implementing an industrial 
strategy which would serve to establish a position of 
strength for the company consistent with its no-nonsense 
approach in the exercise of managerial prerogative. 

When assessed in the context of the situation that had 
arisen in July 1986 with the company's unilateral 
declaration to terminate all arrangements with the 
unions, the action of terminating the workforce on 11 
August takes on a punitive character. 

Where an employer engaged in the exploitation of the 
nation's resources in a relatively isolated environment 
elects to change a management policy which has been in 
place for more than a decade, it would not seem 
unreasonable to expect that this would be done with a 
degree of sensitivity and management skill. While the 
circumstances which existed in the operations of this 
company prior to July 1986 warranted the respondent 
administering a short sharp shock, that action should 
have been contemplated by a management programme to 
ensure the continuation of the enterprise and the 
establishment of a relationship between the workforce, 
their representatives and management based on mutual 
respect. Despite the obstacles in its path, every effort 
should have been taken to create an environment in 
which this could take place. Contemporary standards of 
fair play dictate that parties in a volatile industrial 
relations situation have recourse to the instruments and 
institutions established by the community to prevent and 
to solve disputes. Of necessity this involves a 
commitment to the process of conciliation. Neither party 
can ignore the wider interests of a community or those of 
the nation. If an attitude is adopted that the end justifies 
the means, any new order will only be wrought from the 
heat of confrontation. 

The circumstances in which the termination of the 
workforce was effected on 11 August involves events 
surrounding the decisions taken by the company on 31 
July, and the manner in which those decisions were 
executed. 

After considering all the factors and the evidence 
before the Commission in Court Session, I conclude that 
the termination of the workforce was an unfair exercise 



42 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

of the respondents right of dismissal. It was effected on a 
pretext which had validity with respect to only one part 
of the company's operations but in circumstances which 
the respondent had to a large degree created. It was 
instigated in the absence of any attempt to resolve the 
situation through alternative action which could 
reasonably have been pursued. 

I now turn to the question of compensation. The 
matters which the Commission in exercising 
responsibility under section 26 is duty bound to consider 
are set out by Fielding C. in KWA v. Smartt and Another 
(64 WAIG 858 at 860). That decision refers to the 
principles which should govern the determination of 
compensation as enunciated by Kelly C. in Spire and 
Spanswick v. Perth Brick and Block Company (1981) (61 
WAIG 790). 

The Respondent submits that in the event of a finding 
that the termination was an unfair exercise of the 
employers contractual right, compensation must be 
assessed in the light of subsequent events. These events 
include the offers of employment made to the workforce 
between 17 August and 22 August and action of the 
applicant unions in advising their members not to accept 
the offers of employment which were open to them. 

Suffice it to say there was a multiplicity of offers of 
employment distributed to the workforce between 17 
August and 3 September. Each was expressed in different 
terms and qualified by reference to the acceptance being 
conditional on the basis of: 

— "re-employment strictly in accordance with 
Industrial Agreement No. 10 of 1979" and the 
signature of a form (Offer dated 17 August). 

-- "the existing current registered agreement and 
awards" together with the terms of a settlement 
purportedly reached between the company and 
the Minister for Minerals and Energy (Offer 
dated 18 August). 

— reference to an acceptance level of 50 per cent 
of the workforce and the signing of an 
acceptance slip (Offer dated 21 August). 

— without loss of long service leave; with the level 
of contributions to the Provident Fund being 
reviewed and with the likelihood of increases in 
some accommodation changes (Offer dated 21 
August). 

— another offer which purpoted to represent 
proposals but forward by the Minister for 
Minerals and Energy but which superseded and 
replaced any previous offers (Offer dated 22 
August). 

— an offer under which the company claimed to 
be no longer bound by the provisions of the 
Order of the Commission dated 21 August 
and under which re-employment was in strict 
accordance with the terms and provisions of 
Industrial Agreement No. 10 of 1979 (as 
amended) and other registered Orders of the 
Commission (Offer dated 23 August). 

While witness for the respondent attest to the offers of 
re-employment being "real", it was acknowledged that 
there was confusion within the ranks of supervisory staff 
and within the workforce itself as to the status of offers 
and the terms and conditions that were to apply. Most 
importantly the offers were in effect conditional on the 
workforce dropping all claims to those matters which the 
company refused to discuss within the context of 
conciliation and had pushed for determination by 
arbitration. To have signed the suggested applications 
and to have accepted re-employment "strictly in 
accordance with Industrial Agreement No. 10 of 1979", 
could be seen to have forgone those "entitlements" that 
were believed by the workforce to have been the terms 
and conditions under which an appointment with the 
company had been accepted in the first instance and 
which were to be the subject of determination by 
arbitration. 

The fact that there was re-employment on 3 September 
1986 militates against the extent of compensation as it 
limitss the losses suffered by the workforce with respect 
to many of the factors identified by Kelly C. as principles 
which should govern the determination of 
compensation. (See Spire and Spanswick v. Perth Brick 
and Block Company (1981) 61 WAIG 790). 

The nature of the dismissals with application to the 
workforce at large makes it difficult to generalise on such 
matters as the disruption to domestic life. In the course 
of informing itself on the many aspects of this dispute the 
Commission in Court Session heard first hand from the 
families of plans to proceed on holidays and 
arrangements for visits to children at boarding school 
during term vacations that had to be cancelled. Finally 
there were many instances where because of financial 
hardship, employees collected their accrued entitlements 
paid out when termination was effected. These 
employees should not be prejudiced in the general claim 
of the applicants unions. 

I have read the decision of the Chief Commissioner oil 
the matter of the determination of compensation and 
with this I respectfully agree. 

In conclusion I accede to the applicant unions claim 
for an incidental Order to preserve the rights and 
entitlements accrued by the affected employees. In so 
doing I reject the respondents submissions that 
compensation be limited to a monetary amount and that 
the second prayer for relief be denied as it effectively 
terminates the new contract of service and reinstates that 
which has been terminated on 11 August. 

Finally, I cannot accept that in determining the claim 
in the manner outlined, the Commission in Court Session 
has in any way sought to enforce the Order of 21 August. 
As I comprehend it, such an argument is based on the 
premise that the incidental order in granting relief, 
reinstates the contract of service. This is not the case 
here. In the exercise of equity and good conscience that 
which is determined is merely that which the respondent 
was prepared to do in an offer of re-employment 
distributed to the workforce on 17 August. 

After considering the general submissions of the 
parties with respect to the alleged status of some 300 
arrangements, agreements, deals, etc and the principles 
that should be taken into account, I turn to the specific 
matters argued as 32 items of common claim by the 
applicant unions. 

Item 1 — Group Life Plan. 
The respondent holds a policy with an assurance 

company to provide death cover and benefits for total 
and permanent disability of employees. As proposer of 
the policy the company holds monies and investments or 
assets in connection with the plan upon trust for the 
purposes of the plan. The policy document itself specifies 
that "all new employees shall become members of the 
plan with effect from the time the new employee . . . 
commences travelling for the purpose of commencing 
employment with the proposer". Evidence from a 
witness for the applicant unions clarified the point that 
membership of the plan is compulsory. The unions seek 
an Order "simply saying that an entitlement to a death 
benefit and a total disablement accrues". 

Premiums on the death cover policy are met by 
contributions on a 50-50 basis by the company and the 
employee. Revised benefits and premium increases are 
negotiated on a three yearly basis. The current level of 
contributions and benefit pay-outs will continue until 
September 1988. It has been the practice for a committee 
with union representation to renegotiate premium 
increases and benefit entitlements. 

The company argues that this item should not be the 
subject of an Order as it is not an industrial matter. That 
argument notwithstanding, the company directs the 
Commission's attention to comparable entitlements 
applying in other areas of the iron ore industry. Any 
attempt to formalise the unions' claim under an Order of 
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the Commission should be in line with that applying 
elsewhere in the industry. In its advice to the Commission 
in the letter dated 30 September the company records its 
intention to continue with the Group Life Plan in terms 
of the documentation before the Commission. 

In view of the company's commitment and the 
safeguards in the policy document itself for membership 
of the plan I refrain from issuing an Order in the terms 
sought by the applicant unions. 

Item 2 — Personal Accident and Sickness Policy. 
The documentation submitted to the Commission is a 

contract between an assurance company and the 
respondent. The Schedule to the Personal Accident and 
Sickness Policy details benefits to workers for injury 
ranging from temporary partial disability through to 
permanent total disability. The document states that 
"the employers solely reserve the right to alter the 
benefits under the policy at any time (provided that the 
employers have the agreement of the employee 
representatives to such alteration)". It further provides 
that "the employers may terminate the policy at renewal 
date provided that they have the agreement of the 
employee representatives to such termination by giving 
three months' notice in writing (to be sent by post to the 
company) of such intention to terminate". Finally the 
document states that' 'all differences arising out of this 
policy or incidental thereto or to the insurance hereby 
affected shall be referred to a single arbitrator to be 
appointed in writing by the parties or if they cannot agree 
upon a single arbitrator or two arbitrators one to be 
appointed in writing by each party and such arbitrators 
shall before commencing investigations elect an 
umpire". 

Clause 22(l)(d) of Industrial Agreement No. 10 of 
1979 provides that "sick leave shall not be paid for any 
period during which an employee receives benefits under 
the CRRIA Life Sickness and Accident Benefit Plan". 

Exhibit 18 submitted to the Commissionis a copy of an 
offer of employment dated 18 June 1986. Attached to the 
offer is a copy of the "standard condition of employ- 
ment". The attachment states "as agreed between the 
company and the unions all wages employees shall 
become members of the RRIA Personal Sickness and 
Accident Benefit Plan. Current contributions are $6.24 
per week per member and the company also contributes 
an equal amount per member. Contributions may be 
increased from time to time based on claims experience 
and/or increase in administration costs". The offer of 
employment invites acceptance of the position on these 
"conditions of employment". 

Entitlements under the Personal Sickness and 
Accident Benefit Policy are to be read in conjunction 
with the provisions of sick leave under Industrial 
Agreement No. 10 of 1979. Provision is made so that 
there cannot be an entitlement to payment under the Sick 
Leave Clause as well as under the Personal Accident and 
Sickness Policy. 

As with the Group Life Plan premiums are met by the 
company and the employee on a 50-50 basis. The 
conditions of service document cited as Exhibit 18 
records that the plan was negotiated and agreed between 
the company and unions. As with the Group Life Plan 
membership of the Personal Sickness and Accident 
Benefit Plan is compulsory. 

The applicant unions seek an Order from the 
Commission to the effect that employees continue to 
have an entitlement to the benefits set out in the plan with 
premiums being met through payments on the same basis 
as presently exist. 

The company argues that the union's claim is in effect 
an amendment to the Award and as such requires the 
Commission to take into account the principles of wage 
fixation and the standard sick leave entitlement. It argues 
that the Commission should not issue an Order and that 
if this submission fails and that merit was found in the 

applicant's argument, the provisions of that Order 
should be in line with entitlements found elsewhere in the 
industry. 

In its advice to the Commission on 30 September the 
company records its intention to replace a current 
Personal Accident and Sickness Policy with an excess 
type policy and to seek to delete the sick leave payout on 
termination provisions in Industrial Agreement No. 10 
of 1979. 

The relevance of the current Personal Accident and 
Sickness Policy is set out in the Sick Leave Clause of the 
Agreement. In this respect what the unions seek is not an 
amendment to the Award as was characterised by the 
company but confirmation that present benefits will 
continue. The Personal Accident and Sickness Plan and 
the Sick Leave Provisions of the Agreement are 
components of the one entitlement. The policy 
document records the employers prerogative to 
terminate the policy provided that there is agreement 
with the employee representatives. The company has 
served notice of its intention to amend the Sick Leave 
Clause of the Agreement. 

In view of the changes sought I consider it prudent to 
record by way of ORder the existing entitlements under 
the Personal Accident and Sickness Policy so that the 
datum from which any change is made to total Sick 
Leave entitlements is clearly understood. 

Item 3 — Cyclone Contingency Plan. 
The subject of this claim is self explanatory. The 

matter comes before the Commission as a result of the 
applicant unions' concern for safety arrangements in the 
light of the unilateral declaration by the company on 31 
July 1986. It is the protection of a plan which the 
applicant unions seek. 

Despite repeated requests from the Commission in 
court Session for information on the company's position 
during the hearing nothing was forthcoming until 30 
September when the company responded to the 
directions of the Commission in Court Session issued on 
23 September 1986 pursuant to section 27(l)(v) of the 
Industrial Relations Act. 

The Commission in Court Session and applicant 
unions are now in possession of a comprehensive 
document "Cyclone Contingency Plan Cape Lambert 
and Pannawonica" revised by K.W. Lonie, Operations 
Manager, 29 September 1986. 

From my point of view the document should satisfy 
the concerns of the applicant unions expressed at the 
hearing and fulfils what Mr Young expressed to be a 
"common sense approach" to this question. It is my 
understanding that the Cyclone Contingency Plan is 
subject to continual review in the light of experience of 
the most recent cyclonic event. The Contingency Plan 
must be the subject of co-ordination with the Civil 
Emergency Authority and the Police. 

The industrial ramifications of the Cyclone Procedure 
are set down in Clause 29 of Industrial Agreement No. 10 
of 1979. Clause 29(5) provides that shutdown and start 
up times will be nominated by the General Manager 
Operations and the General Manager Mine, as the case 
may be, in consultation with the Cyclone Committee. On 
the basis of this provision there appears to be an overlap 
between the Contingency Plan submitted by the com- 
pany and the industrial provisions of the Agreement. 
While it is the company's prerogative to seek an 
amendment to the Award, I am hopeful that a more 
common sense approach to such an important issue of 
safety can be maintained by both parties on this issue. 
Employees do have direct interest in this matter and can 
make a significant contribution to the establishment of 
procedures and proposals for revision. At this time the 
applicant unions have not responded to the documen- 
tation submitted by the company. 

It would be reasonable that the company be prepared 
to respond to any queries concerning the Contingency 
Plan and inform the applicant unions of discussions that 
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may have taken place with the Civil Emergency 
Authority and the Police on the establishment of this 
plan. 

Although it is recognised that there is an overlap 
between the provisions for the cyclone procedure in the 
Industrial Agreement and the Contingency Plan itself 
and thereby the potential for conflict, at this time I do 
not see it necessary that the Cyclone Contingency Plan be 
the subject of an Order by the Commission. 

Item 4 —• Danger Tag and Lock Out Procedures. 
The company's continuing application of this 

procedure was conveyed to the Unions and to the Com- 
mission on 15 August 1986. The procedure was 
subsequently amended in the advice to the Commission 
dated 30 September 1986. The most significant 
amendments relate to the removal of danger tags and/or 
locks and revised wording on the operations of the 
primary crusher nucleonics. The revised procedure for 
the removal of danger tags and/or locks appears to 
overcome the problems that were identified in evidence 
before the Commission. The company's adherence to the 
danger tag and lock out procedures is consistent with its 
common law responsibilities under the duty of care it 
owes to its employees. The company's strict observance 
of detailed procedures set out in the documentation 
before the Commission cannot be enhanced by that 
documentation being the subject of an Order. As always 
it is the prerogative of the applicant unions to bring any 
matter relating to the safety of their members to the 
Commission. 

Item 5 — Employee Assistance Plan. 
Again this matter was the subject of a commitment for 

continuing application by the company to the unions on 
15 August 1986. Under that policy members of manage- 
ment joined with union representatives to form an 
assistance programme committee to assist members of 
the workforce with personal problems arising out of such 
matters as illness or a dependancy on alcohol or drugs. 

In the documentation submitted to the Commission 30 
September 1986 the company has revised the employee 
assistance programme to delete reference to participation 
from union representatives. Whilst I consider it 
inappropriate that this matter should be the subject of an 
Order, it is disappointing to see that where the well being 
of employees covered under Industrial Agreement No. 
10 of 1979 and members of staff could be enhanced 
through access to a resource to assist them in overcoming 
a problem, the company has decided that there is no 
room for participation from those members of the union 
who are willing to give assistance. 

No Order should issue on this matter. 

Item 6 — Medical Benefit Scheme. 
The unions seeks an Order to confirm that the 

company will reimburse employees the difference 
between the Medicare Benefits and the cost of medical 
expenses (that is, including all insurable medical items 
but excluding hospital expenses) up to a maximum of 
$150 per annum for married employees and $75 per 
annum for single employees. Reimbursement for dental 
benefits to continue to be up to a maximum of $400 per 
annum for a married employee and $200 for single 
employees. Reimbursement of optical benefits to be $300 
per annum for married employees and $150 per annum 
for single employees. 

This arrangement was the subject of ratification by the 
Industrial Commission in Matter No. 890 of 1984. At 
that time the benefit for employees came before the 
Commission as part of the "1984 Industrial Package 
Offer". After hearing submissions from the parties on 
the application of wage indexation the benefit stated 
above was ratified on 19 December 1984. In documen- 
tations submitted to the Commission in Matter No. 758 
of 1986 it is noted that the company reserves the right to 
vary the scheme at any time by giving one month's 
notice. By advice given to the Commission on 30 

September 1986 the company intends to maintain the 
medical benefits scheme in the same format as that which 
was ratified by the Commission in December 1984. 

In these proceedings the applicant unions argue that 
the arrangements for the medical, dental and optical 
benefits were negotiated as part of amendments to 
Industrial Agreement No. 10 of 1979 and as such form 
part of the conditions of service of employees. The 
application of the entitlement in principle in other areas 
of the iron ore industry was stressed. The company 
argues that the arrangements should be left as they are 
and not formalised as an Order of the Commission. It is 
argued that the medical, dental and optical arrangements 
are benefits extending beyond the employer-employee 
relationship and therefore take this claim outside the 
ambit of the Commission's jurisdiction. 

It is not necessary to traverse the arguments submitted 
by the respondent as the security which the applicant 
unions seek is guaranteed by virtue of the ratification 
given at the request of the parties in Matter 890 of 1984. 
It is clear that the arrangements form part of the 
conditions of service for employees and in the absence of 
any move to abolish the benefit the agreement reached in 
1984 affords sufficient protection. 

No Order should issue on this matter. 

Item 6A — Off-Site Visits to Chiropractor. 
A letter dated 29 May 1985 to a union representative at 

Pannawonica records arrangements for off-site visits to 
chiropractors from employees at that site. The arrange- 
ment provides that if an employee needs to attend a 
registered chiropractor at Karratha he/she will be paid 
two hours' sick leave and the balance of ordinary hours 
absence that day will be considered as "medical time" 
and not deducted from a leave entitlement. The 
employee is required to return to Pannawonica and 
resume duty as soon as practicable after the appointment 
and provide proof of attendance to the personnel 
department. From evidence provided by the applicant 
unions the arrangement came about with the acqui- 
escence of the company in recognition that a visit to the 
chiropractor from Pannawonica resulted in a full day off 
where there may have only been a 20 minute attendance 
for the service. The particular need for such arrangement 
can be recognised in the light of the isolation faced by the 
community at Pannawonica. The arrangement seems to 
have come about before a medical practitioner was 
located at Pannawonica. The unions seek the continuing 
application of these arrangements. 

The provisions of the Sick Leave Clause in Industrial 
Agreement No. 10 of 1979 record the status of a 
registered chiropractor in the provision of certification 
where an absence of three consecutive days or more is 
taken by an employee unable to attend for duty on 
account of personal illness or injury. 

The company argues that an agreement which may 
have arisen at a particular point in time cannot be the 
basis of an ongoing entitlement entrenched in the 
Industrial Agreement by virtue of the Order that the 
union now seeks. The company points to section 43 of 
the Act the provisions of which required compliance. 

It is to be noted that the arrangement set down in the 
letter of 29 May 1985 only applies to specific medical 
services not provided by the company on site and that it 
developed as a result of the total absence time being 
extended as a consequence of the site aircraft schedule. 

With the location of a medical practitioner at 
Pannawonica the provision of medical services is now 
assured. It would seem that the initiative for treatment by 
a chiropractor is qualified by the decision that such 
treatment has been deemed to be necessary in the absence 
of medical services. With the availability of the medical 
practitioner it would seem inappropriate that an 
employee could elect to receive chiropractic treatment in 
preference to medical treatment and thereby availing him 
or herself of an arrangement to visit Karratha for an 
absence of eight hours or more. 
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I consider the arrangement for off-site visits to a 
chiropractor to have the potential to significantly alter 
the sick leave arrangements provided under Industrial 
Agreement No. 10 of 1979 and believe it inappropriate 
that an Order should issue in the terms of the unions' 
claim. 

Item 7 — Utilisation of Contractors. 
This matter is the subject of specific reference in 

Industrial Agreement No. 10 of 1979 in Clause 31. The 
provisions of that clause address the issues of job 
security, union membership and safeguarding conditions 
of service and the level of income of employees. 

Order No. C277 of 1984 issued from the Commission 
on 7 September 1984 as an agreed matter between the 
parties. The terms of that order set down rigorous 
requirements for the company to follow in its consulta- 
tion with the union prior to and following the awarding 
of a contract for the performance of duties by employees 
not being members of its own workforce. Under the 
terms of the schedule of Order C277 of 1984 application 
is limited to the Cape Lambert site works with respect to 
the Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. By notation the Cape 
Lambert site is defined to include "with the exception of 
Pannawonica all other areas and operations both on and 
off the lease regardless of individual department res- 
ponsibilities ie Railroad, Wickham town site and all 
other such areas are included". The complex set of 
reauirements imposed upon the company to engage in 
consultation and communication with the union is said 
to have arisen out of the concern for safety. However, it 
is acknowledged that in its application the Order has 
been used to secure union membership, conditions of 
service, levels of income and job security for employees. 
The Order is claimed to have assisted in reducing the 
levels of industrial action and not to have restricted the 
employer in the exercise of his legitimate rights. 

Under Clause 3 of the schedule to Order C277 of 1984 
a tripartite committee was established to determine 
whether a serious breach of the Industrial Relations 
procedures set out therein had occurred. The committee 
was empowered to impose such penalties as it deemed 
appropriate in the circumstances. However, this 
provision of the Order was deemed to have ceased to 
exist with effect from 1 December 1984 unless the 
Commission pursuant to Order C277 of 1984 was 
convinced it should remain in force for a further period 
of time. Under that provision the tripartite committee 
has ceased to exist. 

The present position appears to be that the provisions 
of Clause 31 Utilisation of Contractors have general 
application throughout the operations and Order C277 
of 1984 has specific application with respect to the 
AMWSU at the Cape Lambert site as defined. By 
informal arrangements exercised by the company the 
procedures of Order C277 of 1984 have been applied to 
other unions at Cape Lambert. However the order must 
be read in conjunction with Clause 31. 

The applicant unions seek an Order to apply the 
provisions of C277 of 1984 to all unions at all sites. 

This application is strenously opposed by the 
respondent who identifies issues over the use of 
contractors as being the source of the most significant 
interference with the operations of the enterprise. 
Instances are cited of delays in repairs, in installations, 
and additional costs incurred through confrontation 
associated with the awarding of a contract. 

In advice to the Commission dated 30 September the 
company informs of its intention to continue to apply the 
provisions of Order C277 of 1984 only with respect to 
those circumstances in which application is required by 
virtue of the Order itself. It further advises of the 
intention to apply for the cancellation of the Order and 
to delete Clause 31.—Utilisation of Contractors from the 
Agreement. 

It is clear that within the context of a managerial policy 
that existed prior to 31 July 1986 that the utilisation of 
contractors was an issue giving rise to a continuing power 
struggle between the unions and management. On 
occasions the unions exercised a power of veto over the 
company with respect to this facet of its operations. 

The respondent is not a claimant in these proceedings 
but through detailed submissions served notice that the 
arrangements for utilisation of contractors would be 
attacked in its proposed application to amend the 
Industrial Agreement on the grounds that such an issue 
does not come within the scope of an industrial matter, 
that it remains a matter of managerial prerogative and 
that there are questions to be answered with respect to 
the application of section 96B of the Act. 

On the submissions presented I am not disposed to 
extend the application of Order C277 of 1984 beyond the 
limits of those specified in the document, ie its 
application should continue with respect to the AMWSU 
only at Cape Lambert as defined. 

The applicant unions' claim for an order is therefore 
rejected. 

Item 8 — Paid Monthly Union Meetings. 
The unions claim refers to two matters to be covered 

by an Order. Firstly, the applicant unions seek that 
general union meetings continue to be paid for by the 
company on the basis that existed prior to 31 July 1986 ie 
that members who attended monthly meetings be paid 
for a maximum of two hours in each calendar month. 
Secondly, that the arrangement would continue whereby 
the company will make payments for authorised shop 
stewards' meetings not exceeding one hour per fortnight. 
Documentation submitted in support of the first part of 
this claim is an un-numbered Local Agreement of 1980 
between the Electrical Trades Union and the company 
for application at Cape Lambert. In other documenta- 
tion before the Commission in Exhibit 7 there are a 
number of references to paid monthly meetings for 
example from the AMSWU at Cape Lambert (Reference 
Item 27). There is also a copy of Local Agreement No. 3 
of 1982 headed Paid Monthly Union Meetings — 
AMWSU operative from 1 April 1982. On the second 
aspect of the claim a copy of a letter dated 16 January 
1979 sent by the Superintendent of Industrial Relations 
of the company to several union convenors records 
arrangements for paid shop stewards meetings to be 
conducted on a monthly basis. 

It is submitted by the applicant unions that these 
arrangements were entered into in some instances on the 
proposal of the company and were intended to facilitate 
communication with the workers in order that responses 
could be given on matters that were being negotiated at 
particular times. The applicant unions argue that the 
principle of paid monthly union meetings has been 
accepted in the industry and is recorded in industrial 
agreements and/or awards with other employers. The 
various documents identify the conditions under which 
the general union meetings are to be held. These include a 
limitation on the duration of the meeting, the provision 
of a skeleton crew to maintain operations, payment for 
shift workers attending the meeting on a rostered day off 
and the limitation of payment for any member in receipt 
of wages or payments under sick leave, annual leave, 
bereavement leave etc attending the meeting. 

With respect to the monthly meeting of shop stewards 
many of the arrangements were not committed to writing 
and in some instances such meetings were held on an 
irregular basis. 

In opposing both aspects of the claim the company 
argues that the applicant unions have not specified the 
terms of the order they seek. It is stated that since 31 July 
1986 meetings of one union at Pannawonica have been 
held on Sunday. This is intended to show that union 
business can be conducted outside company time and in 
circumstances which do not affect production. The 
respondent also notes the difference between the need to 
hold a special meeting of union members and regular 
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monthly meeting to be held irrespective of whether or not 
there are matters to be discussed. Witnesses for the 
company cited situations where general union meetings 
had been held without advice to the company and on an 
impromptu basis. The claim that such meetings would 
reduce industrial problems on site was not sustained. 
With meetings being held at certain times the loss of 
production was far in excess of that associated with the 
two hour meeting. 

It is to be noted that the operations at Cape Lambert 
are on a seven day a week continuous roster and at 
Pannawonica, under normal circumstances, the 
operation runs from 0700 hours Monday to 0700 hours 
Saturday. At Pannawonica a 16th shift sometimes runs 
from 0700 hours Saturday until 1500 hours Saturday 
afternoon. 

I accept the need for general union meetings to be 
conducted in order that members may be informed on 
mattes and that union representatives can receive their 
instructions. In view of the nature of the operation it is 
reasonable that these meetings be held in ordinary 
working hours but so as to minimise the impact on 
production. 

I do not accept that there should be an entitlement to a 
regular monthly meeting but that such meetings should 
be arranged with the company only when necessary. The 
meetings should be limited to two hours duration. 

Until such time as a mature approach develops in the 
relationship between the workforce, their representatives 
and management I see the need for the Order to 
particularise the conditions under with the arrangements 
should operate. 

I consider it appropriate that an Order should also 
issue for paid monthly meetings for shop stewards. 

Item 9 — Housing Policy. 
Documentation submitted to the Commission details 

the application of two policies, one applying at Wickham 
the other at Pannawonica. The arrangements for 
housing were developed through consultation with the 
unions in the 1970s and arose out of disputation 
concerning allocations. Housing policies have been 
administrered by a Housing Committee made up of 
participants from unions and from management. The 
arrangements at Pannawonica have not been formalised 
into a composite document as disagreement has 
continued between one of the unions and management as 
to amendments to a 1979 policy document. Witnesses for 
the applicant unions claim that priority is given to the 
operatinal needs of the company in the allocation of 
houses. There is a complex "pay back" system and 
"floater system" involved in the allocation of houses 
beyond the block allocations to each union. The 
applicant unions acknowledge that employees with this 
company have had a far greater involvement in the 
allocation of housing than in other areas of the industry. 

In opposing the claim for an Order to formalise 
existing policy documents, the respondent argues that 
the development and implementation of a policy on 
housing is an administrative procedure not coming 
within the scope of an industrial matter. The operation 
of this policy primarily involves a landlord-tenant 
relationship. The potential for the matter of housing to 
become an industrial matter is acknowledged with 
respect to a particular individual. It is clear from the 
evidence provided by the company's witnesses that whilst 
consensus may have been the objective in the operations 
of a Housing Committee, in practice the outcome was the 
result of the power struggle between competing interests 
represented on the committee. 

On 22 September 1986 the company submitted a new 
policy to the Commission (Exhibit 40). That policy 
states:— 

Allocation of housing is to be made on the basis 
of the needs of the operation. The employee 
requisition will detail accommodation requirements 
and priority will be given to the allocation of 

housing to meet these needs. Any excess housing will 
then be considered for the transfer list on family 
needs and date of application. Waiting lists could be 
then be considered, on the basis of firstly family 
needs and secondly date of application. 

I do not accept the limitations which the company 
argues are imposed on the Commission in this matter by 
virtue of their interpretation of an industrial matter. 
However, I accept in the first instance that management 
should exercise its prerogative to implement a policy; but 
this should be exercised with propriety in the equitable 
distribution of housing to the workforce. I assume those 
tenancies entered into between the company and its 
existing workforce will continue under the Agreements 
signed by the employees as tenants. I note under those 
contracts provision is made in paragraph 1(b) that 
"notwithstanding the foregoing, in the event of any 
unusual or unforeseen circumstances, the right to retain 
tenancy shall be referred to a committee as provided 
under the rules of allocation agreed between Cliffs Robe 
River Iron Associates and the union group". In the 
absence of any evidence to the contrary as to the 
unenforceability of existing tenancy agreements, it 
appears that the company will have to address arrange- 
ments to accommodate "any unusual or unforeseen 
circumstances" in its relationship as landlord with its 
tenants. 

I conclude that no Order should issue. 

Item 10 — Joint Advisory Committees — Safety and 
Occupational Health. 

On 30 September the company advised the 
Commission of the continuing application of JACSOH 
on the following terms — 

The Joint Advisory Committees — Safety and 
Occupational Health, have been formed with the 
following objectives: 

1. Foster the active involvement of all 
employees in the prevention of safety and 
occupational health hazards. 

2. Provide a means of effective two-way 
communications on health and safety 
issues. 

3. Provide a forum for safety issues to be 
debated and resolved. 

4. Provide a greater opportunity for 
participation in occupational health and 
safety with management retaining full 
responsibility to manage in all such issues. 

The Committees comprise two separate 
Committees, one at Pannawonica and one at Cape 
Lambert. 

Each Committee comprises a maximum of 12 
members with up to six site safety representatives 
chosen by the workforce and up to six appointed by 
management. Term of appointment of all members 
is 12 months. Committee meetings are chaired by 
senior members of management on a rotational 
basis. 

Additional persons may be invited to attend from 
time to time for their specialised knowledge or area 
involvement. 

Meetings shall be held at intervals not exceeding 
three months but preferably monthly. 

The major functions of the Committees are to: 
1. Review all action taken to implement the 

company safety and occupational health 
policy and recommend further action for 
improved effectiveness where necessary. 

2. Review progress inthe identification of 
potential safety and health hazards, via the 
safety works order and hazard log systems. 
Recommend implementation of corrective 
action where not already taken. 
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3. Consider and resolve safety and health 
matters referred to the Committee which 
cannot be resolved at departmental level. 

4. Review intended significant changes in the 
workplace, as they pertain to occupational 
health and safety matters and make 
recommendations where appropriate. 

The role of Site Safety Representatives is to: 
1. Provide representation of each site union 

on the JACSOH Committees. Each 
representative shall be elected by the 
membership of each relevant unionfor a 12 
month period. Vacancies will be filled by 
special elections at the direction of the 
Committees. 

2. Perform functions as determined by the 
Committees from time to time and as 
required by relevant legislation. 

3. Represent the workforce in health and 
safety matters in the workplace as required 
and in accordance with Clause 1 of the 
current Industrial Relations Agreement. 

These roles, functions and objectives may be 
reviewed and changed by the Committees as 
appropriate. 

Any health and safety matter in dispute shall be 
dealt with under the provisions of the current 
Statutory Regultions of the relevant legislation. 

At this time the applicant unions have not commented 
on ihe objectives and functions of JACSOH as stated 
above. I note the inclusion of the role of site safety 
representativeds but query Reference 2 "Clause 1 of the 
current Industrial Relations Agreement". I consider that 
the final sentence "any health and safety matter in 
dispute shall be dealt with under the provisions of the 
current Statutory Regulations of the relevant 
legislation" imposes a limitation on JACSOH. Many 
matters concerning safety will not be specifically covered 
under statutory regulations. I suggest that this aspect of 
the document may need amendment. 

In view of the commitment given by the company and 
the acknowledgement from the parties at the hearing that 
safety matters should not be confused with industrial 
issues I do not consider it appropriate at this time that the 
subject of the Joint Advisory Committees — Safety and 
Occupational Health should be the subject of an Order. 

Item 11 — Leave for Trade Union Training. 
Paid leave for employees to attend TUTA training 

courses was the subject of specific arrangement in 1979 
pursuant to Award re-negotiations. Through subsequent 
negotiations the number of man days allowed for 
employees to undertake this training was agreed to 
between the applicant unions and the company on the 
basis of ratio to the total numbers in the workforce. 
Individual unions would negotiate at a local level for a 
number of days for their members. Since 1979 the 
allocation has stood at 240 days, however, days used 
have been as follows: 1981—129, 1982—197, 1983—84, 
1984—174, 1985—68. 

The applicant unions argue that this provision is to the 
mutual benefit of the workforce and management as 
improved standards of representation and a reduction in 
industrial disputation should result. The respondent 
argues that the applicant unions have not discharged the 
onus of showing merit in their claim and cite experiences 
since 1981 where industrial relations initiatives have been 
a dismal failure. The cost of 240 day attendance at TUTA 
training courses is estimated to be $27,000 per annum, 
this does not include travelling time. However as the 
actual incidence of attendance on the courses is far less 
than the 240 day allocated, the real cost is substantially 
less than that estimated by the company. 

The agreement entered into by the respondent on 
TUTA training is collateral to amendments negotiated 
with the applicant unions on Award/Industrial 
Agreement entitlements. I find it difficult to determine 

that the applicant unions should be denied the benefit of 
an arrangement negotiated in the light of other 
provisions entered into with the company in 1979 and 
subsequently. If ever there was aneed for employees to 
receive training in industrial relations, it is now. I am 
disposed to the issuing of an Order formalising an 
arrangement which has been the subject of a negotiated 
agreement between the parties in the light of other 
entitlements and concessions which each party has 
continued to apply since 1979. Clearly 240 days is 
inappropriate and a realistic allocation should be re- 
negotiated along with the terms and conditions under 
which the employees should be able to avail themselves 
of the opportunity to receive this training. It would not 
be unreasonable to expect the employee to provide the 
company with a report on the training scheme 
undertaken. 

Item 12 — Make Up Days. 
The documentation submitted by the applicant unions 

records that following industrial action make up days 
would be affected in the following manner — 

... in the case of annual leave and other annual 
entitlements the anniversary date will be delayed by 
the appropriate number of make-up days. Once 
having been served, the original anniversary date 
will be reverted to for the next annual entitlement. 
In relation to long service leave, there will not be an 
accumulated factor, and an employee in his fifth 
year of service will only need to make up those days 
which are applicable to that fifth year. 

I find the applicant unions' claim without merit. This 
concession by the company, although recorded as a 
matter agreed to in the context of renegotiation of the 
Industrial Agreement in 1979, is admitted to having been 
extracted from management in settlement of a particular 
dispute. 

I think that in the likely of the event of further 
industrial action the issue of make up days should be 
included in the terms of settlement of that dispute. There 
should be no disincentive to a settlement being reached 
by virtue of some guarantee that the cost of continuing 
industrial action has been minimised. 

No order should issue in the terms of the union claim. 
The arrangement which previously existed should 

come to an end with the operative date of this order. 

Item 13 — Application of 38 Hour Week Principles. 
The applicant unions seek continuing implementation 

of arrangements for the 38 hour week set out in the 
document published by the company around the time 
reduced working hours were implemented in August 
1982. Firstly, I think it inappropriate to order that the 
company shall continue to publish the booklet. It is 
understandable that with the implementation of the 38 
ho9ur week in 1982 that such information should be 
disseminated to employees. However, this arrangement 
was entered into at a time when management's policy was 
somewhat different to that which applies at present. 

The arrangements for the implementation of the 38 
hour week are set out in Clause 11(a) of Industrial 
Agreement No. 10 of 1979, any aspects of 
implementation which are inconsistent with the basis on 
which the agreement was reached and which were ratified 
by the Commission should be the subject of specific 
reference to the Commission. It is to be noted that Clause 
11(b) of the Agreement records the on-going role of the 
Joint Steering Committee. Subclause 2(d) of that clause 
states that the subcommittee shall "continue to deal with 
on-going problems arising from the implementation of 
the program and to review and monitor its progress". 
Further, subclause 2(f) provides that the committee shall 
"consider further measures to provide for increased 
efficiency and cost reductions so as to allow the parties to 
consider possible further reduction in hours". 

In view of existing award provisions it would be 
inappropriate to Order in the terms of the unions' claim. 
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Item 14 — Pannawoncia Disability Groupings. 
In its advice to the Commission on 30 September the 

company advises that it will maintain the Pannawonica 
Disability Groupings. It is noted that the schedule 
submitted by the company is identical to that listed in 
Exhibit 9 by the applicant unions, however, the 
photocopy submitted by the company concludes at Item 
5.6, it has not been made clear whether the omission of 
Item 5.7, 5.8 and 5.9 were an oversight or have been 
deleted from the original schedule by intent. Subject to 
clarification of the above omission 1 consider there is no 
need for an order to issue (Note: Clarification has now 
been received from the company that Items 5.7, 5.8 and 
5.9 are to be included in the list). 
Item 15 — Wash-Up Time. 

An inter-office memorandum of the company dated 3 
September 1980 records that the official wash-up time is 
seven minutes. This arrangement originates from the 
recommendation of the then Chief Commissioner Mr 
B.M. O'Sullivan in Matter C668 of 1973 which was 
accepted by the parties. In Mr O'Sullivan's commentary 
on the Compulsory Conference provided to the parties 
he notes — 

That the work involved in the iron ore mining and 
processing industry causes workers to become more 
dirty than most other workers is no doubt a fact, but 
there is equally no doubt that that circumstances 
was taken into account when rates of pay were 
assessed for the industry. 

Notwithstanding the aforesaid matters it is felt 
that there is a justification for an allowance of time 
to permit workers to make themselves clean. It is 
accepted that many large industrial undertakings 
permit time before the actual 'knock-off time, 
during which workers may move to change rooms 
and toilets and prepare themselves for their home 
going. It is, of course, to be remembered that in 
almost every case when time is so permitted, it is 
time during ordinary hours and not time in an 
overtime situation, as is the instant case with 
workers other than continuous shift workers 
working 'normal' shift. 

Over time the company has extended the wash-up 
period to seven minutes. 

The company now argues that the Order sought by the 
applicant unions is contrary to the hours clause of 
Industrial Agreement No. 10 of 1979 and would be a 
further reduction in the 38 hour week. It cites a 4 000 ton 
per hour loss of production during wash-up time as the 
cost the company carries. 

I question how in equity the company can now come 
before the Commission and declare its intention to cease 
to allow wash-up time. For 13 years there has been a 
practice in existence arising from the acceptance of a 
recommendation of the then Chief Commissioner. The 
company now claims that the applicant unions are 
seeking to reduce working hours and by implication cast 
doubts on the status of the present 38 hour week agree- 
ment to which they are a party. 

I consider the company's opposition without 
substance and would issue an Order confirming the 
previous policy of seven minutes wash-up time. 

Item 16 — Mid-Shift Meals. 
In a notice dated I August 1986 all employees were 

advised that "with effect from the start of normal shift 
on 11 August the provision of mid-shift meals will be 
strictly in conformance with the provisions of Industrial 
Agreement No. 10 of 1979; facilities will be made 
available for single employees who are provided 
'accommodation and messing' to pick up a meal at the 
mess for them to take to work". The applicant unions 
seek reinstatement of the provision of the mid-shift 
meals for married employees. 

In arguing for an Order to confirm the previous 
arrangement the unions cite the obiter of the 
Commission in Matter C43 of 1978. There the 

Commission noted that the provision of meals to the 
Cape Lambert work site by the company was on a 
voluntary basis. However, in determining that the 
provision of meals was "an essential service" the 
Commission concluded that it had in effect turned a 
voluntary benefit into a requirement imposed upon the 
company. Further the unions note that in providing a 
mid-shift meal since at least 1978 the company has 
established a practice which should be now formalised by 
the Commission in the terms of the unions' claim. 
Finally, it is submitted that the provision of meals is a 
condition of employment entrenched in the common law 
contract entered into with individual employees by virtue 
of a document submitted as Exhibit 18 at the hearing. 
The unions claim that this arrangement has general 
application in the iron ore industry. 

The company acknowledges that the provision of mid- 
shift meals to married employees has been a long 
standing arrangement. However, it submits that in 
seeking an Order the union must dishcharge the onus of 
establishing the merit of the claim. With this I agree. It is 
not sufficient to merely accept at face value the 
arrangements that previously had application. 

The company submits that for the provision of mid- 
shift meals for married employees to be an industrial 
matter there must be some circumstances in the 
performance of duties e.g. overtime which attracts the 
entitlement. It is this "intrinsic relationship" between 
the terms under which duties are performed and the 
entitlement to consideration of a special provision which 
is necessary to bring the claim within the scope of an 
industrial matter. The success of this argument is in part 
dependent on a distinction being made between the 
employment relationship of single and married 
employees. This argument was not pursued in any depth. 
There is of course another argument and that being that 
it is the company's prerogative to enter into special 
arrangements with respect to single employees over the 
provision of mid-shift meals and not married employees 
just as the company enters into different arrangements 
for married employees concerning accommodation and 
ancillary services. 

The notice of 1 August to all employees is claimed by 
the company to have altered the common law contract of 
employment cited by the applicant unions under Exhibit 
18. Finally, it is argued that in pursuing the claim on 
merit the applicant unions must address the principle of 
wage fixation (Principle 11). Evidence was submitted to 
the Commission that the cost of providing mid-shift 
meals for married employees is $4.48 million (costs as at 
March 1986). 

I do not accept that the Commission's decision in 
C43/78 concludes the claim in the unions' favour. The 
right of the employer to provide meals on a voluntary 
basis was not conclusively converted to an obligation in 
all circumstances with the declaration that the provision 
of meals was an essential service. The Commission in that 
decision did not abrogate the right of the employees con- 
cerned to engage in industrial action in support of 
demands which directly affects their own conditions of 
service. It cannot be taken that the Commission acted in 
that matter to preserve the rights of the employees but 
obliged the company to provide meals in all circum- 
stances. It is only in times of industrial disputation not 
directly affecting the worker's associated with the 
provision of meals that the Commission's Order under 
C43/78 impacted on the parties. It was the continuing 
right of the employer to provide meals on a voluntary 
basis in normal circumstances; it was the continuing right 
of the employees to engage in industrial action. These 
respective rights were to be suspended during a period of 
industrial action in circumstances countenanced by the 
Commission in that case. 

The applicant unions did not address the company's 
argument that a notice of 1 August 1984 varied the 
contract of employment in line with the revision clause 
under the conditions of service detailed in Exhibit 18. It is 
to be noted that the conditions of service document is 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 49 

particular to Pannawonica and that the reference to mid- 
shift meals in matter C48 of 1977 speaks of the provision 
of meals and the Cape Lambert site only. 

With respect to arrangements that are alleged to exist 
within the Iron Ore Industry generally on the provision 
of mid-shift meals, no evidence was placed before the 
Commission on the particular circumstances under 
which the provision was granted in each case. If indeed 
mid-shift meals arrangements have been established as a 
matter of principle it will be the prerogative of the 
applicant unions to mount a case on that basis. However, 
it may well be that particular arrangements obtained in 
other areas of the industry through "package" deals 
concerning terms and conditions of employment 
including levels of payment. 

It is not necessary for the Commission to address the 
respondent's arguments concerning the application of 
Principle 11 as I do not consider that the applicant 
unions have discharged the onus of establishing the merit 
of this claim. 

No Order should issue in the terms sought by the 
applicant unions. 

Item 17 — Availability of Wickham Chalets — 
Rental Rates. 

Documentations submitted by the applicant unions 
records the availability and rental charges of chalets at 
Wickham. As a result of the present state of the relation- 
ship between the parties the unions seek an Order con- 
firming the availability of this facility at the rental rate 
specified in 1984. 

In advice to the Commission dated 30 October, the 
company details a policy which will apply with respect to 
the allocation of the Wickham Chalets. The company 
states: 

Use in Wickham will be strictly limited to single 
men who reside in block type accommodation and 
who are paying full board and lodging. The 10 
dollar per day fee will apply to single men. 

. . . during periods of school holidays preference 
will be given to Wickham single men with children 
living away in Perth. 

In terms of the applicant unions first concern the 
company's intention is clear; the chalets will continue to 
be available, but for the exclusive use of single persons. 
The increase in facility charges is not unreasonable 
having regard to maintenance costs and the fact that the 
rates were last determined in October 1984. 

In view of the undertakings given by the company no 
Order should issue in this matter. 

Item 18 — Company Accommodation Charges. 
Accommodation charges are of fundamental 

importance to single and married employees of the 
company. The rates determined for tenancies have been 
the subject of negotiation between the parties over a 
number of years. In a letter to all employees at 
Pannawonica dated 19 November 1985 the Superinten- 
dent of Employee Relations details increases in 
accommodation charges effective from November 1985 
in accordance with a formula. Details of that formula are 
not quoted. In exhibits submitted to the Commission a 
copy of the Joint Tenancy Agreement entered into with 
the company provides that 

20. Rental shall be paid by way of payroll 
deduction which the employee hereby authorises. 
We acknowledge that, if applicable, the first 
deduction will include a proportionate daily charge 
based on the weekly rental in respect of our 
accommodation of the premises up to the first rent 
day. We agree that rental is subject quarterly 
alterations without notice in line with the formula 
agreed between Cliffs Robe River Iron Associates 
and the Union group related to variations on the 
consumer price index for Perth or such other 
formula that may be subsequently agreed. 

In the absence of information to the contrary I take the 
Joint Tenancy Agreement as an enforceable contract. 
Further documentation submitted to the Commission 
under Exhibit 18, "offer of employment", specifies 
that — 

(a) Single — Full single accommodation is pro- 
vided in airconditioned quarters. Cleaning services 
are provided by the Company and linen is laundered 
weekly. The current charge for full board is listed in 
Schedule 2 attached and is subject to a quarterly 
adjustment equal to 80 per cent of the percentage 
movement of the Perth Consumer Price Index. 

(b) Married — Where married accommodation is 
available, it shall be subject to an employees 
continuing employment with the Company and 
observance of the Tenancy Agreement. Rentals on 
the size, the accommodation, unit and current rates 
are detailed in Schedule 2 attached. 

Currently accommodation charges are the subject of 
specification under Tenancy Agreements and in the 
Terms and Conditions of Employment entered into with 
individual employees. There is a specific formula on 
which accommodation charges are determined. 

In its advice to the Commission of 30 September 1986, 
the company informs of its intention to introduce a new 
"licence to occupy". The company states that it will seek 
to increase rental and accommodation charges to fringe 
benefit tax legislation levels. 

I do not accept that accommodation charges can be 
unilaterally determined by the company in the absence of 
negotiations with the applicant unions and/or individual 
tenants. I consider that the existing formula for the 
determination of accommodation charges should be 
formalised as an Order of the Commission. 

Item 19 — Bursary Scheme. 
The company has conveyed to the Commission its 

intention to continue the Bursary Scheme in the terms of 
the documentation previously issued by the company in 
January 1985. Subsequent amendments to the Scheme 
set out in correspondence dated 3 February 1986 have 
been incorporated into the document dated 1 January 
1985. 

In view of the company's undertaking I consider that 
there is no need for an Order to issue in the terms of the 
unions' claim. 

Item 20 — Workers' Compensation. 
The applicant unions seek an Order to confirm 

previous arrangements whereby an employee away from 
site receiving specialist medical treatment for Workers' 
Compensation is entitled to be reimbursed up to $40.00 
per day by the company for accommodation, meals and 
fares (i.e. bus from airport to destination and public 
transport for accommodation to specialist). It was subse- 
quently claimed that the reimbursement should be at the 
rate of $60.00 per day. In addition to this the applicant 
unions are seeking the provision by way of an Order for 
make-up of the difference in pay between an employees 
workers' compensation entitlement and normal wages. 
The witness for the unions claims that these matters were 
part of a 1984 award negotiations. An inspection of the 
Commission's file concerning C890 of 1984, which 
includes a letter from the company dated 5 September 
1984 detailing matters contingent upon the negotiations 
and set out under the "Industrial Package Offer" of 28 
August 1984 have failed to realise the assertion. 

In view of the paucity of information, I am unable at 
this time to depart from the statutory entitlements and 
therefore cannot exceed to the union's claim. No Order 
should issue. 

Item 21 — Demarcation. 
The claim for an Order on this matter was not pursued 

under matters common to all unions and is to be argued 
on a union by union basis. 
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Item 22 — Overtime Rosters. 
I have had the advantage of reading the decisions of 

Collier C.C. and Gregor C. on this matter and concur 
with the conclusion reached. The application of Order 
CR43/1978 should remain specific to the terms of that 
Order. It is noted that the company is to apply for 
cancellation of the Order. 

The claim by the applicant unions is rejected and no 
Order should issue. 

Item 23 — Travel and Accommodation Assistance — 
Industrial Relations. 

The witness for the applicant unions informed the 
Commission of arrangements that existed with the 
company for the payment of travel and accommodation 
provided to shop stewards who attend industrial 
relations proceedings before the Commission in Perth. 
The company arranged transport to Karratha airport, 
return air tickets and supplied hotel accommodation 
including breakfast, lunch and dinner. 

The applicant unions argue the continuation of 
arrangements on the basis of something that is 
"reasonable". It is submitted that such arrangements are 
appropriate and necessary as part of the on-going 
industrial relations circumstances of large mining 
operations located in remote areas of the State. The 
claim was formulated in the terms that the unions seek an 
Order to ' 'preserve some rights in respect of travel and 
accommodation costs as a general proposition" on 
industrial relations issues. The company disputes that 
this claim is an industrial matter and makes it clear that it 
will no longer be a party to any arrangements to facilitate 
union business. Evidence was led on particular instances 
concerning the operation of the agreement which 
pertained under the previous management policy. 

In passing it is noted that the company is presently 
arranging for all decision makers to be located on site 
and that the Perth operations will close down in 1987. 

The applicant unions' claim for the preservation of 
"some rights" is misconceived. What applied in the past 
was an arrangement by way of a privilege not a right. 

The advice to the Commission dated 30 September, 
records the company's intention that it will no longer pay 
travel and accommodation assistance for union repre- 
sentatives on union business. However, it is not difficult 
to envisage that union attendance before the 
Commission may facilitate the company's business. In 
the exercise of its prerogative the company may well find 
it advantageous to extend a privilege with respect to 
union representation on such matters. 

No Order should issue. 

Item 24 — Shop Steward Attendance — New 
Employees Induction Courses. 

Documentation submitted by the applicant unions 
records an agreement entered into in 1977 with the 
company in the context of negotiations on the industrial 
agreement at that time. Under the arrangement all new 
employees were to be interviewed by their respective 
convenor or nominated delegate before commencing 
work with the company. This arrangement was not 
confirmed in subsequent negotiations with the company 
at State Union level but devolved to a series of local 
agreements entered into at each site. The position now 
exists whereby at least one union no longer pursues the 
matter as part of the common claim. 

It seems that the arrangement which dates back to 1977 
was dependant upon co-operation between the parties. 
The situation which exists presently is somewhat 
different. 

Whilst it is highly unlikely that a new employee joining 
the workforce would not come to the attention of the 
union representative, I consider that there is sufficient 
evidence to justify recognition of a bona fide agreement 
concerning the induction of new employees. However, 
because of the organisational changes which have been 
effected in union representation it would be impractical 

to determine an Order in the terms of the unions' claim. I 
believe it would compliment arrangements for 
responsible representation if the union representative on 
site was informed of the new appointees commencement. 
There are a number of matters on which new employees 
should be informed, not least of which is the unions 
responsibility in appointing site safety representatives 
and its participation in JACSOH. 

I am disposed to issuing an Order but only in terms 
which would require the company to formally advise the 
shop steward of a new appointee's commencement. 

Item 25 — Payroll Deductions. 
In view of the company's advice of 30 September to 

continue payroll deductions in terms of a list wider in 
scope than the unions' application, I consider that there 
is no need for an order to issue. 

Item 26 — Town Ship Amenities. 
I consider it inappropriate that the Commission should 

entertain a claim for an Order to regulate these matters 
associated with employees participation as members of 
the community and as tenants in company housing. No 
Order should issue. 

Item 27 — Air Charter Services. 
The documentation submitted by the applicant unions 

in support of an Order to confirm air charter services 
particularly for employees at Pannawonica does not 
disclose that this matter was the subject of an agreement. 
The correspondence and circulars are merely statements 
of the company's position albeit formulated in some 
instances after discussion with union representatives. 

In its advice to the Commission on 30 September, the 
company records new arrangements for charter air craft 
between Pannawonica, Karratha and Roebourne. 
Provision will continue for the transport of employees to 
Karratha for annual leave. 

I do not consider that this matter should be the subject 
of an Order by the Commission. 
Item 28 — Agreement Re: Provision of Apprentices 
Tool Kits. 

The company has indicated its intention to adhere to a 
policy concerning apprenticeship tool kits. However, the 
new arrangements are at variance with the claim that the 
unions seek to confirm by way of Order of the 
Commission. The applicant unions have indicated that 
this matter will be argued on a union by union basis and 
is therefore deleted from the common claim. 

Item 29 — Agreement Re: Waterproof Jackets. 
In documentation submitted to the Commission in 

1984 pursuant to amendments to Industrial Agreement 
10 of 1979, the company recorded its agreement with the 
applicant unions on the future issue of serviceable 
waterproof jackets on a needs basis. The documentation 
notes that this matter would be pursued as a local issue 
on site. In support of a claim the applicant unions have 
tendered a copy of an inter-office memorandum dated 13 
May 1985. That correspondence records the company's 
agreement following the negotiations of the industrial 
package of 1984 for the issue of jackets to all employees 
on the basis of: 

1. A waterproof jacket of universally accepted 
standard and bearing the Company logo, will be 
issued to each Company employee for work 
purposes on commencement of employment and 
every two years thereafter, on a one for one basis. 

2. Jackets which become unserviceable as a result 
of work damage, to the satisfaction of the 
Company, may be replaced on a one for one basis. 

3. Employees who terminate employment prior to 
completing six calendar months service with the 
Company after the date of issue of a jacket, shall 
reimburse the Company the cost of the jacket, upon 
termination. 

An Order should issue in the terms of the above 
arrangement. 
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Item 30 — Agreement Re: Provision of Transport 
— To and From Work. 

In a letter dated 17 August 1977 to State Secretaries of 
unions party to the then current Industrial Agreement 
No. 27 of 1977, the company recorded its agreement to 
the claim for airconditioned buses on the basis that they 
will be airconditioned on a replacement arrangement. 
The Commission has been informed that all buses 
currently in use are airconditioned. 

In its advice to the Commission on 30 September, the 
company advises of its intentions to withdraw the 
provisions of airconditioned transport to and from work 
and to seek to have Clause 30 deleted from the Industrial 
Agreement No. 10 of 1979. 

As it is likely that the whole issue of the provision of 
transport to and from work is to be argued before the 
Commission, it would be futile to issue an Order in the 
terms of the unions' claim for the provision of 
airconditioned buses. At this time no Order should issue. 

Item 31 — Agreements Re: Manning Levels. 
Significant structural changes have taken place in the 

company's operations since the initial claims were 
lodged. The applicant unions have indicated the need to 
review the situation in the light of these changes and if 
need be to proceed with further argument at an 
appropriate time. 

Item 32 — Agreement Re: Annual Travel Assistance 
— Dependants. 

Under an arrangement set out in a letter from the 
company dated 3 December 1981, the provisions for 
annual leave travel assistance in Clause 21.—Annual 
Leave, were extended to include a cash allowance for 
dependants living in Perth and travelling north for 
holidays with their parents. 

The company has indicated its intention to restrict 
travel assistance to the terms of Clause 21 (15) of 
Industrial Agreement No. 10 of 1979. Again the 
documentation before the Commission does not disclose 
that the arrangement is the subject of an agreement 
entered into between the parties in such a manner as to be 
formalised as conditions of service. In the absence of 
detailed argument on the merits of this claim I consider 
that at this time no Order should issue. 

Finally, on the issue of the utilisation of staff members 
on duties normally performed by wages employees 
covered under Industrial Agreement No. 10 of 1979, I 
have had the opportunity of reading the decisions of 
Collier C.C., and Gregor C. and agree with the 
conclusion reached. No Order should issue. 

THE CHIEF COMMISSIONER: It is the unanimous 
decision of the Commission in Court Session that the 
respondent's action in terminating the services of its 
wages workforce on 11 August 1986 was unfair and that 
compensation should be ordered. It is likewise our 
unanimous decision that the employees be returned to 
the position, as far as rights, entitlements and continuity 
of service is concerned, that they would have enjoyed 
had the terminations never taken place. 

We are not prepared to issue any order to maintain 
agreements relating to the utilisation of staff on work 
which is usually performed by wages employees. 
However, the respondent should take heed of the 
comments which have been made by us on this sensitive 
issue. 

It is our unanimous decision that claims in respect of 
items 1, 3, 4, 5, 6, 6a, 7, 9, 10, 12, 13, 14, 16, 17, 19, 20, 
22, 23, 24, 25, 26,27, 30 and 32 be dismissed and that, by 
majority, item 11 also be dismissed. 

The order to issue maintains the CRRIA Accident and 
Sickness Policy, provides for paid union meetings, 
maintains wash up time, restricts the respondent from 
increasing accommodation charges beyond the 
"accepted escalation formula" pending a full review and 
retains the provision of waterproof jackets. 

The minutes of the proposed Interim Order which will 
now issue leave space for our decisions respecting the 
termination, compensation and continuity of rights, etc 
matters to be reflected in the order. We direct the parties 
to confer with a view to reaching agreement on a draft 
which clearly expresses the intention of the Commission 
in Court Session and also any agreement that can be 
reached on repayment of termination pay. We want no 
more misunderstandings of our clear intentions. 

Mr Commissioner Coleman will be available to assist 
the parties if required. 

We now direct the parties' attention to that part of my 
Reasons for Decision under the heading "Unanimous 
View on Remaining Claims". 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 758 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, Applicants 
and Robe River Iron Associates, Respondent. 

Order. 
HAVING heard Mr S. Edwards (of Counsel), and later 
Mr D. Stone (of Counsel) and Mr G. Young on behalf of 
the various unions; Mr H. Dixon (of Counsel) and with 
him Mr L.H. Pilgrim, Mr D.G. Moss and Mr H.C.O. 
Larratt on behalf of the respondent; Mr G.A. Overman 
(of Counsel) and Mr R.E. Cock (of Counsel) and Mr S. 
Home on behalf of the Hon Minister for Industrial 
Relations; Mr C.E. Butcher and Mr K. McCann on 
behalf of the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers; Mr 
A. J. Marks and Mr F. W. Bastow and Mr M.W. Murphy 
on behalf of the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia; Mr G. Young 
on behalf of the Western Australian Carpenters and 
Joiners, Bricklayers and Stoneworkers Industrial Union 
of Workers and the Operative Painters' and Decorators' 
Union of Australia, West Australian Branch, Union of 
Workers and the Plumbers and Gas fitters Employees' 
Union of Australia, West Australian Branch, Industrial 
Union of Workers; Mr R.A. Keegan and Mr R. Mclnroy 
on behalf of the Federated Engine Drivers' and 
Firemen's Union of Workers of Western Australia and 
Mr W. Palmer and Mr J. Murie on behalf of the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth the Commission in 
Court Session, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders 
that — 

1. (a) Each employee presently employed by the 
Respondent who did not receive any termination 
pay after the termination of his or her employment 
on 11 or 12 August 1986 shall be compensated for 
the termination of such employment by the 
Respondent by the payment of an amount equal to 
three weeks' gross pay at the rate of the gross 
average weekly earnings which the employee earned 
in the last three complete weeks worked by that 
employee prior to 11 August 1986. 

(b) All rights and benefits, including the 
anniversary date of the employees referred to in 
Clause 1 (a) shall apply and be calculated as if the 
employees had worked between 11 August and 3 
September 1986 and shall be unaffected by the 
absence from work between those dates. 

2. Each employee presently employed by the 
Respondent who did receive termination pay from 
the Respondent on or after 11 August 1986 after the 
said termination of his or her employment shall be 
compensated for the termination of such employ- 
ment by the payment of an amount equal to three 
weeks' gross pay at the rate of the gross average 
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weekly earnings which the employee earned in the 
last three completed weeks worked by that employee 
prior to 11 August 1986 provided that: 

(i) there shall be deducted from such 
compensation an amount equal to 40 
hours ordinary pay which was included in 
the termination pay; 

(ii) in respect of the balance of the termination 
pay the employee shall unless he or she 
within 14 days of this order makes the 
election provided for in subclause (iii) 
below retain the balance of the 
termination pay and if he or she does 
retain the balance of the termination pay 
the employee: 

(a) retains all benefits as if he or she 
had worked between 11 August and 
3 September 1986, but 

(b) shall not be paid further in respect 
of all annual leave, long service 
leave, accumulated leisure days off 
and sick leave which had accrued 
due by 11 August 1986 and which 
was subsequently paid out to him 
or her; 

(iii) the employee may within 14 days of this 
order elect in writing to repay the balance 
of his or her termination pay in which 
event: 

(a) such balance shall be repaid by 31 
December 1986, and provided that 

(b) in that event, his or her rights and 
benefits shall apply and be 
calculated as provided in Clause 1 
(b) above. In the event of an 
employee making the election 
under this clause but failing to 
make repayment by the said date he 
or she shall be treated for all 
purposes as if the election had not 
been made. 

3. Each employee of the Respondent who 
resumed employment after 3 September 1986 but 
who is no longer employed by the Respondent shall 
be compensated for the termination of his or her 
employment on 11 August 1986 by the payment of 
an amount equal to three weeks' gross pay at the 
rate of gross average weekly earnings which the 
employee earned in the last three complete weeks 
prior to 11 August 1986 provided that for those 
employees who did receive termination pay after 
their termination by the Company on 11 August 
1986 there shall be deducted from the sum so 
payable an amount equal to 40 hours of ordinary 
pay. 

4. Each employee of the Respondent whose 
services were terminated on 11 August 1986 but who 
was not subsequently re-employed by the 
Respondent shall be compensated for the 
termination of his or her employment on 11 August 
1986 by the payment of an amount equal to three 
weeks' gross pay at the rate of the gross average 
weekly earnings which the employee earned in the 
last three complete weeks prior to 11 August 1986 
provided that there shall be deducted from the sum 
so payable an amount equal to 40 hours of ordinary 
pay. 

5. The Respondent continue the present personal 
accident and sickness policy which forms Item 2 in 
Exhibit 9, but without prejudice to the Respondents 
right to make a further application in respect thereof 
once its proposed application to vary Clause 22 of 
the Agreement No. 10 of 1979 has been determined. 

6. Paid union meetings shall be allowed by the 
Respondent on the following terms: 

(a) Where practicable, prior to a shop 
stewards' meeting taking place, the 
convenor shall meet with the senior repre- 
sentative of the management on site at the 
time in an endeavour to reach accord as to 
the arrangements to then apply to 
facilitate that meeting taking place. 

(b) Subject to the prior arrangement intended 
to occur under paragraph (a), the 
Respondent shall release shop stewards to 
attend a scheduled monthly meeting. 

(c) Work release shall be pre-arranged on the 
basis of no loss of normal earning but shall 
be limited to a maximum of two hours. 

(d) Paid meetings of union membership 
during normal hours of work which are 
pre-agreed by the convenor and the senior 
representative of management on site shall 
be subject to arrangements agreed for each 
particular meeting. Meetings shall be held 
as and when required but with no greater 
frequency than once per month and shall 
be limited to a maximum of two hours. 

7. Each employee, other than a continuous shift 
worker, shall be allowed seven minutes immediately 
prior to the end of his shift to wash-up. 

8. No increases in rents and accommodation 
charges shall be made by the Respondent other than 
by the application of the formula contained in 
subclause (3) of Clause 23.—District Allowance in 
Industrial Agreement No. 10 of 1979 regardless of 
the type of accommodation. 

9. (a) A waterproof jacket of universally 
accepted standard and bearing the Company logo, 
will be issued to each Respondent employee of the 
Respondent for work purposes on commencement 
of employment and every two years thereafter, on a 
one for one basis. 

(b) Jackets which become unserviceable as a 
result of work damage, to the satisfaction of the 
Respondent, may be replaced on a one for one basis. 

(c) Employees who terminate employment prior 
to completing six calendar months service with the 
Respondent after the date of issue of a jacket, shall 
reimburse the Respondent the cost of the jacket, 
upon termination. 

10. Claims numbered 1,3,4, 5, 6, 6a, 7, 9,10, 11, 
12, 13, 14, 16, 17, 19, 20, 22, 23, 24, 25, 26, 27, 30 
and 32 in Exhibit 9 be dismissed. 

11. Without prejudice to the hearing and deter- 
mination of any subsequent claims which relate to 
industrial matters embodied in Exhibit 7, the 
hearing of all remaining matters in this application 
be discontinued on 31 December 1986. 

12. The order of the Commission in Court 
Session which issued pursuant to section 32 of the 
Industrial Relations Act 1979 at Karratha on 21 
August 1986 be cancelled from the date prescribed 
in Clause 2 (iii) (a) of this order. 

Dated at Perth this 5th day of December 1986. 
By the Commission in Court Session. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 
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AWARDS/AG RE EM E NTS — 
Application for — 

SUPERPHOSPHATE AND CHEMICAL 
EMPLOYEES 

Award No. A15 of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A15 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and CSBP and Farmers Ltd 
and Australian Gold Reagents Pty Ltd, 
Respondents. 

Order. 
HAVING heard Mr J.A. McGinty on behalf of the 
Applicant, Mr S.J. Kenner on behalf of the 
Respondents, Mr P. McBride intervening on behalf of 
the Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers and Mr C.D. 
Panizza intervening on behalf of the Federated Clerks' 
Union of Australia Industrial Union of Workers, WA 
Branch, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
being satisfied that its terms are not contrary to any 
General Order or any principle formulated as a result of 
General Order proceedings under section 51 of the 
Industrial Relations Act 1979, and by the consent of the 
abovenamed parties, doth hereby — 

Make an Award to be known as the "Super- 
phosphate and Chemical Employees' Award 1986" 
to replace the Superphosphate Workers' Award as 
amended and consolidated, in terms of the 
document attached hereto with effect on and from 
this day. 

Dated at Perth this 10th day of October 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Award No. A15 of 1986. 

1.—Title. 
This award shall be known as the Superphosphate and 

Chemical Employees' Award 1986, and shall replace the 
Superphosphate Workers' Award No. 7 of 1975 as 
amended and consolidated. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Hours. 
6. Implementation of 38-Hour Week. 
7. Shift Work. 
8. Overtime. 
9. Wages. 
10. Payment of Wages. 
11. Extra Rates and General Conditions. 
12. Protective Clothing. 
13. Mixed Functions. 
14. Contract of Hiring. 
15. Breakdowns. 
16. Under-Rate Employees. 
17. Time and Wages Record. 
18. Holidays. 
19. Annual Leave. 
20. Sick Pay. 
21. Junior Employees. 
22. Representative Interviewing Employees. 
23. No Discrimination. 
24. Long Service Leave. 

25. Bereavement Leave. 
26. Location Allowances. 
27. Maternity Leave. 

3.—Area and Scope. 
This award shall apply to all callings of employees 

referred to in Clause 9.—Wages of this award employed 
in the industries as carried on by the named respondents. 

Provided that the award as it applies to the Chemical 
Industry shall have effect only to chemical plants as 
operated and managed by CSBP and Farmers Ltd, 
Western Australia. 

4.—Term. 
This award shall operate as from the 10th day of 

October 1986. 
5.—Hours. 

(1) (a) The provisions of this subclause apply to all 
employees other than those engaged on continuous shift 
work. 

(b) Subject to the provisions of this subclause and 
Clause 6.—Implementation of 38-Hour Week of this 
award, the ordinary hours of work shall be an average of 
38 per week that may be worked on one of the following 
bases — 

(i) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 14 
consecutive days; or 

(iii) 114 hours within a work cycle not exceeding 21 
consecutive days; or 

(iv) 152 hours within a work cycle not exceeding 28 
consecutive days. 

(c) The ordinary hours of work may be worked on any 
or all days of the week, Monday to Friday, inclusive, and 
except in the case of shift employees, shall be worked 
between the hours of 7.00 a.m. and 5.00 p.m. 

(d) The ordinary hours of work shall not exceed eight 
hours on any day. 

(e) Different methods to those prescribed in paragraph 
(b) of this subclause may be worked provided there is 
agreement between the employer and the majority of 
employees in the plant or section concerned. 

(2) (a) The provisions of this subclause apply only to 
employees engaged on continuous shift work. 

(b) The ordinary hours of continuous shift employees 
shall average 38 per week (inclusive of crib time) and 
shall not exceed 152 hours in 28 consecutive days 
provided that, where the employer and the majority of 
employees concerned agree, a roster system may operate 
on the basis that the weekly average of 38 ordinary hours 
is achieved over a period which exceeds 28 consecutive 
days. 

(c) The ordinary hours of work prescribed herein shall 
not exceed eight hours on any day. 

(3) Watchmen's Hours; The ordinary hours for 
watchmen shall average 38 per week to be worked in six 
days each week. 

6.—Implementation of 38-Hour Week. 
(1) Except as provided in subclause (4) hereof, the 

method of implementation of the 38-hour week may be 
any one of the following:— 

(a) by employees working less than eight ordinary 
hours each day; or 

(b) by employees working less than eight ordinary 
hours on one or more days each week; or 

(c) by fixing one day of ordinary working hours on 
which all employees will be off duty during a 
particular work cycle; or 

(d) by rostering employees off duty on various days 
of the week during a particular work cycle so 
that each employee has one day of ordinary 
working hours off duty during that cycle. 
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(e) Except in the case of continuous shift 
employees where the ordinary hours of work 
are worked within an arrangement as provided 
in paragraph (c) or (d) of this subclause, any 
day off duty shall be arranged so that it does 
not coincide with a holiday prescribed in sub- 
clause (1) of Clause 18.—Holidays of this 
award. 

(2) Different methods of implementation of a 38-hour 
week may apply to various groups or sections of 
employees in the plant or establishment concerned. 

(3) Notice of Days Off Duty: Except as provided in 
subclause (4) hereof, in cases where, by virtue of the 
arrangement of his ordinary working hours, an 
employee, in accordance with paragraphs (c) and (d) of 
subclause (1) hereof, is entitled to a day off duty during 
his work cycle, such employees shall be advised by the 
employer at least four weeks in advance of the day he is 
to take off duty. 

(4) (a) An employer, with the agreement of the 
majority of employees concerned, may substitute the day 
an employee is to take off in accordance with paragraphs 
(c) and (d) of subclause (1) hereof, for another day in the 
case of a breakdown in machinery or a failure or shortage 
of electric power or to meet the requirements of the 
business in the event of rush orders or some other 
emergency situation. 

(b) An employer and employee may by agreement 
substitute the day the employee is to take off for another 
day. 

7.—Shift Work. 
(1) Continuous process may be worked, and shifts 

shall change weekly, so that, as far as practicable, all 
employees shall have a fair share of day shifts. 

(2) Shift employees other than those on day shift shall 
be paid 15 per cent extra for afternoon shift and 15 per 
cent for night shift. 

(3) Continuous shift employees shall be paid time and 
one-half for Saturday work. 

(4) (a) All ordinary time worked by watchmen on 
Saturdays and Sundays shall be paid for at the rate of 25 
per cent and 50 per cent extra respectively. 

(b) Watchmen employed on any shift other than day 
shift shall be paid 15 per cent extra for afternoon shift 
and 15 per cent extra for night shift except where 
paragraph (a) hereof has application. 

8.—Overtime. 
(1) Overtime shall be paid for work done before the 

recognised time for starting work and after the 
recognised time for ceasing work in each factory or 
section. 

Each day shall be reckoned by itself. 
This subclause shall not apply to men working on 

shifts. 
Overtime for work done by employees (other than 

those on continuous shifts) on any other day than 
specified holidays or Sundays shall be paid for at the rate 
of time and one-half for the first two hours and double 
time thereafter. 

(2) Overtime for work done by men working on 
continuous shifts shall be paid for at the rate of double 
time (i.e. time in addition to ordinary time) for all time 
worked in excess of eight hours in any one day of 24 
hours or on any rostered day off, except so far as the 
excess is owing to arrangement between the employees 
themselves or is owing to the relieving man not coming 
on duty and relieving at the appointed time, in which 
latter case the overtime rate shall be paid when the period 
exceeds one hour. 

(3) Any employee who is required to work on Sundays 
shall be paid a minimum of three hours at the rate 
applicable for the day. 

(4) (a) An employee required to work overtime for 
more than one hour shall be supplied with a meal by the 
employer or be paid $4.25 for a meal and, if owing to the 
amount of overtime worked, a second or subsequent 
meal is required, he shall be supplied with each such meal 
by the employer or be paid $4.25 for each meal so 
required. 

(b) The provisions of paragraph (a) of this subclause 
do not apply — 

(i) in respect of any period of overtime for which 
the employee has been notified on the previous 
day or earlier that he will be required; or 

(ii) to any employee who lives in the locality in 
which the place of work is situated in respect of 
any meal for which he can reasonably return 
home. 

(5) Notwithstanding anything else contained in this 
award — 

(a) An employer may require any employee to 
work reasonable overtime at overtime rates and 
such employee shall work overtime in 
accordance with such requirements. 

(b) No organisation party to this award, or 
employee or employees covered by this award, 
shall in any way, whether directly or indirectly, 
be a party to or concerned in any ban, 
limitation or restriction upon the working of 
overtime in accordance with the requirements 
of this subclause. 

(6) Call Back: When an employee is recalled to work 
after leaving the job, he shall be paid for at least three 
hours at overtime rates. 

(7) When overtime work is necessary, it shall wherever 
reasonably practicable, be so arranged that employees 
have at least 10 consecutive hours off duty between the 
work of successive days. 

An employee (other than a casual employee) who 
works so much overtime between the termination of his 
ordinary work on one day and the commencement of his 
ordinary work on the next day that he has not had at least 
10 consecutive hours off duty between those times shall, 
subject to this subclause, be released after completion of 
such overtime until he has had 10 consecutive hours off 
duty without loss of pay for ordinary working time 
occurring during such absence. 

If, on the instructions of his employer, such employee 
resumes or continues work without having had such 10 
consecutive hours off duty he shall be paid at double 
rates until he is released from duty for such period and he 
shall then be entitled to be absent until he has had 10 
consecutive hours off duty without loss of pay for 
ordinary working time occurring during such absence. 

The provisions of this subclause shall apply in the case 
of shift employees as if eight hours were substituted for 
10 hours when overtime is worked: 

(a) for the purpose of changing shift rosters; or 
(b) where a shift employee does not report for duty 

and a day employee or a shift employee is 
required to replace such shift employee; or 

(c) where a shift is worked by arrangement 
between the employees themselves. 

9.—Wages. 
(1) The minimum weekly rates of wage payable to 

employees covered by this award shall be:— 
Workers — Group I $ 
Receiving and Trimming Rock > 
Receiving and Stacking Bags (including 

Bales)   
Spreading and/or Printing Bags  
Supplying Bags to Baggers  > 245.90 
Working on Superphosphate Heap  
Dumping Full Bags  
Manual Shunting  
Leadburners' Assistant   
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Tradesman's Assistant  
Mixing Concrete  
Using Tar and Bitumen L245.90 
Watchmen   
Other Employees Not Specified 7 
Workers — Group II 
Superphosphate Dump Excavator ~ 
Shed Tunnel  
Dressing Plant Screen  
Bagging Machine  
Sewing Machine and Heat Sealing 

Machine  
Mixing Mixed Fertilisers and Trace 

Element Machine  
Mixing and Despatching Acids and 

Chemicals  
Trucking and Pushing Over Full Bags  
Splicer and Rigger    
Jackhammer Man  1253.30 
Melting Secondhand Scrap Lead Into 

Ingots  
Gatekeeper   
Gardener  
Canteen Assistant  
Stores Assistant ,  
Sheeting Rail Trucks  
Sample Man  
Carrying and Stacking Filled Bags  
Clarke Shovel  
Rail Truck Cleaning and Preparation  
Cleaning under Conveyor Belts  
Gypsum Ponds   
Workers — Group III 
Products Checker - 
Storeman  
Laboratory Sample Man, Plant Tester.... 
Receiving, Storing and Recovering 

Sulphur  
Bulk Superphosphate Weigher  
Cleaning — 

(sulphur burners, combustion chambers 
and burner flues and from the inside 
acid chambers towers, tanks or 
receptacles over 50 gallons capacity, -260.90 
den flues, scrubber system and 
aerator/disintegrator)  

Weighbridge Attendant  
Wharf Conveyor/Acid Pipeline 

Operator   
Using Explosives  
Canteen Attendant  
Product Control Operator  
Chlorine Despatcher __ 
Workers — Group IV 
Contact, Chamber, Phosphoric, Chlor 

Alkali, Sodium Cyanide and Small 
Chemical Plants  

Compound Fertiliser and Granulating 
Plant ....       268.50 

Superphosphate and Trace Element 
Mixtures Manufacturing Plant  

Mechanical Bag Loader  
Overhead Crane and Grab Unloader 

Driver, Despatch Co-Ordinator  
(2) Junior Employees (Per cent of adult "Other 

employees not specified" rate per week) 
% 

Under 16 years of age  50 
16 to 17 years of age  60 
17 to 18 years of age  70 
18 to 19 years of age  80 
19 to 20 years of age  90 
Over 20 years of age  Adult 

Rates 
For the purpose of convenience, the wages prescribed 

above are expressed in weekly amounts. The provisions 
of Clause 14.—Contract of Hiring, of this award, shall 
be read in conjunction with this clause. 

268.50 

No junior employee less than 17 years of age shall be 
employed in wheeling bags of superphosphate or other 
similar material up an inclined ramp or board. No boy 
less than 18 years of age shall be employed on night shift. 

(3) Casual Employees: Any employee employed for 
less than one week shall be entitled to 20 per cent per day 
in addition to the ordinary rates prescribed for the 
particular class of work in which he is employed. 

(4) Leading Hands: Any employee placed by the 
employer in charge of less than four other employees 
shall be paid $14.20 per week in addition to the wage 
prescribed for the work being performed. 

Any employee placed by the employer in charge of 
four to 12 other employees shall be paid $21.60 per week 
in addition to the wage prescribed for the work being 
performed. 

Any employee placed by the employer in charge of 
more than 12 other employees shall be paid $27.80 per 
week in addition to the wage prescribed for the work 
being performed. 

(5) An employer on whom this award is binding shall 
not increase the rate of wage payable to an employee on 6 
October 1983, or otherwise vary the conditions of 
employment applicable to an employee on that date so as 
to increase that employer's labour costs except to the 
extent that any such increase has been authorised by the 
Commission after that date. 

10.—Payment of Wages. 
(1) Each employee shall be paid the appropriate rate 

shown in Clause 9.—Wages of this award. Subject to 
subclause (2) of this clause payment shall be pro rata 
where less than the full week is worked. 

(2) From the date that a 38-hour week system is imple- 
mented, wages shall be paid as follows — 

(a) Actual 38 ordinary hours: In the case of an 
employee whose ordinary hours of work are 
arranged so that he works 38 ordinary hours 
each week, wages shall be paid weekly 
according to the actual ordinary hours worked 
each week. 

(b) Average of 38 ordinary hours: Subject to sub- 
clauses (3) and (4) hereof, in the case of an 
employee whose ordinary hours of work are 
arranged so that he works an average of 38 
ordinary hours each week during a particular 
work cycle, wages shall be paid weekly 
according to a weekly average of ordinary 
hours worked even though more or less than 38 
ordinary hours may be worked in any particular 
week of the work cycle. 

Special Note — Explanation of Averaging System. 
As provided in paragraph (b) of this subclause a 

worker whose ordinary hours may be more or less than 
38 in any particular week of a work cycle, is to be paid his 
wages on the basis of an average of 38 ordinary hours so 
as to avoid fluctuating wage payments each week. An 
explanation of the averaging system of paying wages is 
set out below: 

(i) In implementing a 38-hour week the ordinary 
hours of an employee may be arranged so that 
he is entitled to a day off, on a fixed day or 
rostered day basis, during each work cycle. It is 
in these circumstances that the averaging 
system would apply. 

(ii) If the 38-hour week is to be implemented so as 
to give a worker a day off in each work cycle 
this would be achieved if, during a work cycle 
of 28 consecutive days (that is, over four 
consecutive weeks) the employee's ordinary 
hours were arranged on the basis that for three 
of the four weeks he worked 40 ordinary hours 
each week and in the fourth week he worked 32 
ordinary hours. That is, he would work for 
eight ordinary hours each day, Monday to 
Friday inclusive for three weeks and eight 
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ordinary hours on four days only in the fourth 
week — a total of 19 days during the work 
cycle. 

(iii) In such case the averaging system applies and 
the weekly wage rates for ordinary hours of 
work applicable to the employee shall be the 
average weekly wage rates set out for the 
employee's classification in Clause 9.—Wages 
of this award and shall be paid each week even 
though more or less than 38 ordinary hours are 
worked that week. 
In effect, under the averaging system, the 
employee accrues a "credit" each day he works 
actual ordinary hours in excess of the daily 
average which would otherwise be seven hours 
36 minutes. This "credit" is carried forward so 
that in the week of the cycle that he works on 
only four days, his actual pay would be for an 
average of 38 ordinary hours even though, that 
week, he works a total of 32 ordinary hours. 
Consequently, for each day an employee works 
eight ordinary hours he accrues a "credit" of 
24 minutes (0.4 hours). The maximum "credit" 
the employee may accrue under this system is 
0.4 hours on 19 days; that is, a total of seven 
hours and 36 minutes. 

(iv) As provided in subclause (3) of this clause, an 
employee will not accrue a "credit" for each 
day he is absent from duty other than on annual 
leave, long service leave, holidays prescribed 
under this award, paid sick leave, workers' 
compensation or bereavement leave. 

(3) Absences from Duty 
(a) An employee who is paid wages in accordance 

with paragraph (b) of subclause (2) hereof and 
is absent from duty (other than on annual 
leave, long service leave, holidays prescribed 
under this award, paid sick leave, workers' 
compensation or bereavement leave) shall, for 
each day he is so absent, lose average pay for 
that day calculated by dividing his average 
weekly wage rate by five. 

An employee who is so absent from duty for 
part of a day shall lose average pay for each 
hour he is absent by dividing his average daily 
pay rate by eight. 

(b) Provided when such an employee is absent 
from duty for a whole day he will not accrue a 
"credit" because he would not have worked 
ordinary hours that day in excess of seven hours 
36 minutes for which he would otherwise have 
been paid. Consequently, during the week of 
the work cycle he is to work less than 38 
ordinary hours he will not be entitled to average 
pay for that week. In that week, the average 
pay will be reduced by the amount of the 
"credit" he does not accrue for each whole day 
during the work cycle he is absent. 
The amount by which an employee's average 
weekly pay will be reduced when he is absent 
from duty (other than on annual leave, long 
service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation 
or bereavement leave) is to be calculated as 
follows: 

Total of "credits" not 
accrued during cycle x average weekly pay 

38 

Examples: (An employee's ordinary hours are 
arranged so that he works eight ordinary hours on five 
days of each week for three weeks and eight ordinary 
hours on four days of the fourth week.) 

1. Employee takes one day off without authorisation 
in first week of cycle. 

Week of Cycle Payment 
1st Week = average weekly pay 

less one day's pay 
(i.e. one-fifth) 

2nd and 3rd Weeks = average weekly pay 
each week 

4th Week = average pay 
less credit not accrued 
on day of absence 

= average pay 
less 0.4 hours 
x average weekly pay 

38 
2. Employee takes each of the four days off without 

authorisation in the fourth week. 
Week of Cycle Payment 
1st, 2nd and 
3rd Weeks = average pay each week - 
4th Week = average pay 

less four-fifths of 
average pay for the four 
days absent 
less total of credits not 
accrued that week 

= one-fifth average pay 
less four x 0.4 hours 
x average weekly pay 

38 
= one-fifth average pay 

less 1.6 hours 
x average weekly pay 

38 

(4) Alternative Method of Payment: An alternative 
method of paying wages to that prescribed by subclauses 
(2) and (3) of this clause may be agreed between the 
employer and the majority of the employees concerned. 

(5) Day Off Coinciding with Pay Day: In the event 
that an employee, by virtue of the arrangement of his 
ordinary working hours, is to take a day off duty on a 
day which coincides with pay day, such employee shall be 
paid no later than the working day immediately 
following pay day. Provided that, where the employer is 
able to make suitable arrangements, wages may be paid 
on the working day preceding pay day. 

(6) Payment by Cheque: Where an employer and 
employee agree, the employee may be paid his wages by 
cheque. 

(7) Termination of Employment: An employee who 
lawfully leaves his employment or is dismissed for 
reasons other than misconduct shall be paid all moneys 
due to him at the termination of his service with the 
employer. 

Provided that in the case of an employee who is paid 
average pay and who has not taken the day off due to him 
during the work cycle in which his employment is 
terminated, the wages due to that employee shall include 
a total of credits accrued during the work cycle as 
detailed in the Special Note following paragraph (b) of 
subclause (2) of this clause. 

Provided further, where the employee has taken a day 
off during the work cycle in which his employment is 
terminated, the wages due to that employee shall be 
reduced by the total of credits which have not accrued 
during the work cycle. 

(8) Details of Payments to be Given: Where an 
employee requests his employer to state in writing with 
respect to each week's wages the amount of wages to 
which he is entitled, the amount of deductions made 
therefrom, the net amount being paid to him, and the 
number of hours worked, the employer shall do so not 
less than two hours before the employee is paid. 
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(9) Calculation of Hourly Rate: Except as provided in 
subclause (3) of this clause the ordinary rate per hour 
shall be calculated by dividing the appropriate weekly 
rate by 38. 

(10) No deduction shall be made from an employee's 
wages unless the employee has authorised such deduction 
in writing. 

11.—Extra Rates and General Conditions. 
(1) Except where specifically prescribed elsewhere in 

this clause, the method of calculating the extra rates 
provided in this clause shall be as follows — 

Any employee carrying out the special duties 
mentioned in this clause for less than two hours of one 
day or shift shall be paid the extra allowance on a pro 
rata basis for the time actually employed on such work. 

Where such employee performs the work for two 
hours or more of one day or shift, he shall be paid the 
extra allowance for the whole of such day or shift. 

(2) $1.17 per day over the minimum rates prescribed 
herein shall be paid to men employed working on a 
scaffold 4.6 metres or more above ground or floor level. 

(3) Work done in the meal time or any portion thereof 
shall be paid at the rate of time and one-half, but this 
shall not apply to cases involving completion of work 
commenced before such meal time and not occupying 
more than 15 minutes from the commencement thereof, 
in which case the meal time will be extended by such 
period beyond the ordinary time. 

(4) Employees sorting, branding, bagging, dumping, 
sewing, trucking or loading superphosphate or super- 
phosphate mixtures in farmers' own bags shall be paid 
$1.17 per day extra. 

(5) In addition to the rate of wage prescribed in Clause 
9.—Wages of this award, a disability rate of $1.60 per 
week shall be paid. 

(6) Employees trained and operating large special 
manufacturing plants shall be paid $10.35 per week 
extra. 

(7) Employees tipping or shaking out copper sulphate, 
copper ore or zinc oxide bags or drums or feeding these 
materials into the feed hopper with the end loader, shall 
be paid $1.17 per day extra. 

(8) Employees carrying and/or stacking filled bags 30 
kilograms and over single handedly shall be paid the 
same rate as the Mechanical Bag Loader. (Two 
employees at each works shall be paid such throughout 
the year provided that four employees shall be paid as 
such at Kwinana.) 

(9) Employees handling wet and slipper polythene film 
bags contained hygroscopic material shall be paid $2.35 
per day extra. 

(10) An employee shall be paid an allowance of 34 
cents per hour when, because of the dimensions of the 
compartment or space in which he is working, he is 
required to work in a stooped or otherwise cramped 
position or without proper ventilation. 

12.—Protective Clothing. 
(1) Dust glasses or goggles shall, where necessary, be 

supplied to employees. 
(2) Rubber gloves and either knee or ankle rubber 

boots shall, when required, be provided for the use of 
men who work in or about acid plants. 

(3) Loaders out and baggers shall be provided with 
leather aprons. 

(4) One pair of boots per annum shall be provided to 
bin excavator employees. 

(5) Employees having completed 12 months' 
continuous service with an employer shall be entitled to 
receive, free of cost, from the employer — 

(a) in the case of acid plant employees, two issues 
of working clothes per annum; and 

(b) in the case of all other employees, one suite of 
working clothes per annum. 

After the first issue, the employee may have the choice 
of any two garments in one issue. 

13.—Mixed Functions. 
Any employee employed on duties carrying a higher 

rate than his ordinary classification for less than two 
hours during one day or shift shall be paid the higher rate 
for the time actually employed on such work. 

Where an employee performs duties carrying a higher 
rate than his ordinary classification for two hours or 
more of one day or shift he shall be paid the higher rate 
for the whole of such day or shift. 

14.—Contract of Hiring. 
(1) The contract of hiring of any employee with at least 

one month's continuous service shall be deemed to be a 
contract of hiring by the week, terminable by one week's 
notice on either side given at any time. The termination 
of the contract of service of such employee may take 
effect by the payment or forfeiture (as the case may be) 
of a week's wages. 

(2) During the first month of employment the contract 
of hiring shall be from day to day and one day's notice 
shall be given or one day's wages shall be paid or 
forfeited. 

(3) Nothing herein shall derogate from the employer's 
right at common law to dismiss an employee without 
notice for misconduct or other sufficient cause and an 
employee so dismissed shall be paid wages for the time 
worked up to the time of dismissal only. 

15.—Breakdowns. 
The employer shall be entitled to deduct payment for 

any day or portion of a day upon which the employee 
cannot be usefully employed because of any strike by the 
union or unions affiliated with it, or by any other 
association or union, or through the breakdown of the 
employer's machinery, or any stoppage of work by any 
cause which the employer cannot reasonably prevent, 
except where such stoppage is due to shortage of railway 
trucks. 

16.—Under-Rate Employees. 
(1) Any employee who by reason of old age or 

infirmity is unable to earn the minimum wage may be 
paid such lesser wage as may from time to time be agreed 
upon in writing between the union and the employer. 

(2) In the event of agreement not being arrived at, the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board, and 
pending the Board's decision, the employee shall be 
entitled to work for and be employed at the proposed 
lesser rate. 

17.—Time and Wages Record. 
Each employer shall keep or cause to be kept at his 

usual place of business, or at each of them if more than 
one, a book containing a record of the names and 
addresses of all employees employed by him at the 
particular factory, the class of work performed by each 
employee, the wages paid to each such employee, the 
starting and finishing time on each day, and the amount 
of overtime, if any. Such book shall be open to 
inspection by the Secretary, or such person as may be 
appointed by the union, on any day during working 
hours. 

18.—Holidays. 
(1) The following days or the days observed in lieu 

shall subject to subclause (3) hereof be allowed as 
holidays without deduction of pay, namely, New Year's 
Day, Australia, Good Friday, Easter Monday, Anzac 
Day, Labour Day, State Foundation Day, Sovereign's 
Birthday, Christmas Day and Boxing Day. 
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(2) When any of the days mentioned in subclause (1) 
hereof faUs on a Saturday or a Sunday the holiday shall 
be observed on the next succeeding Monday and when 
Boxing Day falls on a Sunday or a Monday the holiday 
shall be observed on the next succeeding Tuesday. 

In each case the substituted day shall be a holiday 
without deduction of pay and the day for which it is 
substituted shah not be a holiday. 

(3) All work done on any of the holidays specified in 
subclause (1) of this clause (except Christmas Day, Good 
Friday or Labour Day) or subclause (6) hereof, shall be 
paid for at the rate of double time and one-half. All work 
done on Christmas Day, Good Friday or Labour Day 
shall be paid for at the rate of treble time. 

(4) All work done on Sundays (except by shiftmen and 
watchmen) shall be paid for at the rate of double time. 
All work done on Sundays by shiftmen shall be paid for 
at the rate of time and one-half. 

Overtime worked by watchmen on Sunday shall be 
paid for at the rate of double time. 

(5) The provisions of this clause shall not apply to 
casual employees. 

(6) Where — 
(a) a day is proclaimed as a public holiday or as a 

public half-holiday under section 7 of the 
Public and Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout 
the State or to the metropolitan area of the 
State, 

that day shall be a whole holiday or, as the case may be, a 
half-holiday for the purposes of this award within the 
district or locality specified in the proclamation. 

19.—Annual Leave. 
(1) Except as hereinafter provided, a period of four 

consecutive weeks' leave with payment of ordinary wages 
as prescribed shall be allowed annually to an employee by 
his employer after a period of 12 months' continuous 
service with that employer. 

(2) (a) An employee before going on leave shall be 
paid the wages he would have received in respect of the 
ordinary time he would have worked had he not been on 
leave during the relevant period. 

(b) Subject to subclause (3) hereof, an employee shall, 
where applicable, have the amount of wages to be 
received for annual leave calculated by including the 
following where applicable:— 

(i) The rate applicable to him as prescribed in 
Clause 9.—Wages of this award. 

(ii) Subject to paragraph (a) (ii) of subclause (3) 
hereof the rate prescribed for work in ordinary 
time by Clause 7.—Shift Work of this award 
according to the employee's roster or projected 
roster including Saturday and Sunday shifts. 

(iii) Any other rate to which the employee is entitled 
in accordance with his contract of employment 
for ordinary hours of work. 

(3) (a) An employee shall receive, in addition to his 
payment for annual leave, a loading calculated on the 
rate of wage prescribed by paragraphs (b) (i) and (b) (iii) 
of subclause (2) of this clause. 

This loading shall be as follows:— 
(i) Day employees — An employee who would 

have worked on day work had he not been on 
leave — a loading of 11 Vi per cent. 

(ii) Shift employees — An employee who would 
have worked on shift work had he not been on 
leave — a loading of 17 Vi per cent. 

Provided that where an employee would have received 
shift loadings prescribed by Clause 7.—Shift Work of 
this award had he not been on leave during the relevant 
period and such loadings would have entitled him to a 
greater amount than the loading of 17 Vi per cent on the 
rate of wage prescribed by paragraphs (b) (i) and (b) (iii) 
of subclause (2), then the shift loadings shall be added to 

the rate of wage prescribed by paragraphs (b) (i) and (b) 
(iii) of subclause (2) hereof in lieu of the 11 Vi per cent 
loading. 

Provided further, that if the shift loadings would have 
entitled him to a lesser amount than the loading of 11 Vi 
per cent then such loading of 17 Vi per cent shall be added 
to the rate of wage prescribed by subclause (2) but not 
including paragraph (b) (ii) of subclause (2) hereof in lieu 
of shift loading. 

(b) The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(4) (a) A seven day shift employee, i.e. a shift 
employee who is rostered to work regularly on Sundays 
and holidays shall be allowed one week's leave in 
addition to the leave to which he is otherwise entitled 
under this clause. 

(b) Where an employee with 12 months' continuous 
service is engaged for part of a qualifying 12 monthly 
period as a seven day shift employee, he shall be entitled 
to have the period of annual leave to which he is other- 
wise entitled under this clause, increased by one-twelfth 
of a week for each completed month he is continuously 
so engaged. 

(5) If any prescribed holiday falls within an 
employee's period of annual leave and is observed on a 
day which in the case of that employee would have been 
an ordinary working day there shall be added to that 
period one day, being an ordinary working day for each 
such holiday observed as aforesaid. 

(6) (a) If, after one month's continuous service in any 
qualifying 12 monthly period an employee lawfully 
leaves his employment or his employment is terminated 
by the employer through no fault of the employee, the 
employee shall be paid 2.923 hours pay at the rate of 
wage prescribed by paragraph (a) of subclause (2) of this 
clause, divided by 38 in respect of each completed week 
of continuous service. 

(b) In addition to any payment to which he may be 
entitled under paragraph (a) of this subclause, an 
employee whose employment terminates after he has 
completed a 12 monthly qualifying period and who has 
not been allowed the leave prescribed under this award in 
respect of that qualifying period shall be given payment 
as prescribed in subclauses (2) and (3) of this clause, in 
lieu of that leave or, in a case to which subclause (8) of 
this clause applies, in lieu of so much of that leave as has 
not been allowed, unless — 

(i) he has been justifiably dismissed for 
misconduct; and 

(ii) the misconduct for which he has been dismissed 
occurred prior to the completion of that 
qualifying period. 

(7) Any time in respect of which an employee is absent 
from work, except time for which he is entitled to claim 
sick pay or time spent on holidays or annual leave, as 
prescribed by this award, shall not count for the purpose 
of determining his right to annual leave. 

(8) In the event of an employee being employed by an 
employer for portion only of a year, he shall only be 
entitled subject to subclause (6) of this clause, to such 
leave on full pay as is proportionate to his length of 
service during that period with such employer, and if 
such leave is not equal to the leave given to the other 
employees he shall not be entitled to work or pay whilst 
the other employees of such employer are on leave on full 
pay. 

(9) The provisions of this clause shall not apply to 
casual employees. 

(10) In special circumstances and by mutual consent of 
the employer, the employee and the union concerned 
annual leave may be taken in not more than two periods. 

20.—Sick Pay. 
(1) (a) An employee who is unable to attend or remain 

at his place of employment during the ordinary hours of 
work by reason of personal ill health or injury shall be 
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entitled to payment during such absence in accordance 
with the provisions of this clause. 

(i) Employee who actually works 38 ordinary 
hours each week — 
An employee whose ordinary hours of work are 
arranged so that he actually works 38 ordinary 
hours each week shall be entitled to payment 
during such absence for the actual ordinary 
hours absent. 

(ii) Employee who works an average of 38 ordinary 
hours each week — 
An employee whose ordinary hours of work are 
arranged so that he works an average of 38 
ordinary hours each week during a particular 
work cycle shall be entitled to pay during such 
absence, calculated as follows — 

duration of absence x appropriate weekly rate 
ordinary hours normally 5 

worked that day 
An employee shall not be entitled to claim 
payment for personal ill health or injury nor 
will his sick leave entitlement by reduced if such 
ill health or injury occurs on the week day he is 
to take off duty. 

(b) Notwithstanding the provisions of paragraph (a) 
of this subclause an employer may adopt an alternative 
method of payment of sick leave entitlements where the 
employer and the majority of his employees so agree. 

(c) Entitlement to payment shall accrue at the rate of 
one-sixth of a week for each completed month of service 
with the employer. 

(d) If in the first or successive years of service with the 
employer an employee is absent on the ground of 
personal ill health or injury for a period longer than his 
entitlement to paid sick leave, payment may be adjusted 
at the end of that year of service, or at the time the 
employee's services terminate, if before the end of that 
year of service, to the extent that the employee has 
become entitled to further paid sick leave during that 
year of service. 

(2) The unused portion of the entitlement to paid sick 
leave in any one year shall accumulate from year to year 
and subject to this clause may be claimed by the 
employee if the absence by reason of personal ill health 
or injury exceeds the period for which entitlement has 
accrued during the year at the time of the absence. 
Provided that an employee shall not be entitled to claim 
payment for any period exceeding 10 weeks in any one 
year of service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably 
practicable advise the employer of his inability to attend 
for work, the nature of his illness or injury and the 
estimated duration of the absence. Provided that such 
advice, other than in extraordinary circumstances shall 
be given to the employer within 24 hours of the 
commencement of the absence. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a 
medical practitioner dated at the time of the absence or 
who fails to supply such other proof of the illness or 
injury as the employer may reasonably require provided 
that the employee shall not be required to produce a 
certificate from a medical practitioner with respect to 
absences of two days or less unless after two such 
absences in any year of service the employer requests in 
writing that the next and subsequent absences in that year 
if any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who 
suffers personal ill health or injury during the time when 
he is absent on annual leave and an employee may apply 
for and the employer shall grant paid sick leave in place 
of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his place of residence or a 

hospital as a result of his personal ill health or injury for a 
period of seven consecutive days or more and he 
produces a certificate from a registered medical 
practitioner that he was so confined. Provided that the 
provisions of this paragraph do not relieve the employee 
of the obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to attend 
for work on the working day next following his annual 
leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he proceeded 
on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by the 
paid sick leave and the replaced annual leave may be 
taken at another time mutually agreed to by the employer 
and the employee or, failing agreement, shall be added to 
the employee's next period of annual leave or, if 
termination occurs before then, be paid for in 
accordance with the provisions of Clause 19.—Annual 
Leave of this award. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is subse- 
quently taken provided that the annual leave loading 
prescribed in Clause 19.—Annual Leave of this award 
shall be deemed to have been paid with respect to the 
replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
Clause (2) of the Long Service Leave provisions 
published in Volume 64 of the Western Australian 
Industrial Gazette at pages one to four inclusive, the paid 
sick leave standing to the credit of the employee at the 
date of transmission from service with the transmitter 
shall stand to the credit of the employee at the 
commencement of service with the transmittee and may 
be claimed in accordance with the provisions of this 
clause. 

(7) The provisions of this clause with respect to 
payment do not apply to employees who are entitled to 
payment under the Workers' Compensation Act nor to 
employees whose injury or illness is the result of the 
employee's own misconduct. 

(8) The provisions of this clause do not apply to casual 
employees. 

21.—Junior Employees. 
Upon being engaged a junior employee shall establish 

his full name and date of birth by the production of a 
record of his registration of birth or by such other means 
as are satisfactory to the employer. 

22.—Representative Interviewing Employees. 
(1) On notifying the employer or his representative an 

accredited representative of the union shall be permitted 
to interview an employee during the recognised meal 
break on the business premises of the employer at the 
place at which the meal is taken. 

(2) In the case of a disagreement existing or 
anticipated concerning any of the provisions of this 
award, an accredited representative of the union, on 
notifying the employer or his representative, shall be 
permitted to enter the business premises of the employer 
to view the work the subject of any such disagreement. 

23.—No Discrimination. 
No employer shall, in the employment or dismissal of 

his employees, discriminate in any way against the 
members of the union, nor shall an employer, in the 
conduct of their business, do anything with a view to 
directly or indirectly injuring the union. 
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24.—Long Service Leave. 
The long service leave provisions contained in Volume 

64 of the Western Australian Industrial Gazette at pages 
one to four are hereby incorporated in and shall be 
deemed to be part of this award. 

25.—Bereavement Leave. 
(1) An employee, other than a casual employee, shall, 

on the death within Australia of a wife, husband, de 
facto wife, de facto husband, father, father-in-law, 
mother, mother-in-law, brother, sister, child or stepchild 
be entitled, on notice of leave up to and including the day 
of the funeral of such relation and such leave shall be 
without deduction of pay for a period not exceeding the 
numbers of hours worked by the employee in two 
ordinary working days. Proof of such death shall be 
furnished by the employee to the satisfaction of his 
employer. 

(2) Payment in respect of compassionate leave is to be 
made only where the employee otherwise would have 
been on duty and shall not be granted in any case where 
the employee concerned would have been off duty in 
accordance with any shift roster, or on long service leave, 
annual leave, sick leave, workers' compensation, leave 
without pay, public holiday or on a rostered day off. 

26.—Location Allowances. 
(1) Subject to the provisions of this clause in addition 

to the wages prescribed in Clause 9.—Wages of this 
award, a married employee shall be paid the following 
allowances when employed in the town described 
hereunder. 

Town $ 
Esperance   7.00 

(2) Except as provided in subclause (4) of this clause, a 
single employee shall be paid 50 per cent of the 
allowances prescribed in subclause (1) of this clause. 

(3) An employee, whose spouse if employed by the 
same employer and who is entitled to an allowance of a 
similar kind to that prescribed by this clause shall be paid 
50 per cent of the allowance prescribed in subclause (1) of 
this clause. 

(4) Where an employee is provided with board and 
lodging by his employer, free of charge, such employee 
shall be paid 33 '/s per cent of the allowances prescribed in 
subclause (1) of this clause. 

(5) Junior employees, casual employees, part-time 
employees, apprentices receiving less than adult rate and 
employees employed for less than a full week shall 
receive that proportion of the location allowance as 
equates with the proportion that their wage for ordinary 
hours that week is to the adult rate for the work 
performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he shall be paid for the 
period of such leave the district allowance to which he 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he 
shall only be paid district allowance for the period of 
such leave he remains in the district in which he is 
employed. 

(8) For the purpose of this clause a married employee 
includes: 

(a) a person who has a de facto spouse, and 
(b) a person who is a sole parent with dependent 

children. 
(9) Where an employee is employed in a town or 

location not specified in this clause the allowance 
payable for the purpose of subclause (1) shall be such 
amount as may be agreed between Australian Mines and 
Metals Association, the Confederation of Western 
Australian Industry and the Trades and Labor Council 
of Western Australia or, failing such agreement, as may 
be determined by the Commission. Provided that, 
pending any such agreement or determination, the 

allowance payable for that purpose shall be an amount 
equivalent to the district allowance in force under this 
award for that town or location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any "district allowance" currently payable to 
any employee subject to the provision of this award 
whilst that employee remains employed by his present 
employer. 

(11) Subject to the making of a General Order 
pursuant to section 50 of the Act, that part of each 
location allowance representing prices shall be varied 
from the beginning of the first pay period commencing 
on or after the 1st day of July of each year in accordance 
with the annual percentage change in the Consumer Price 
Index (excluding housing) for Perth measured to the end 
of the immediately preceding March quarter, the 
calculation to be taken to the nearest 10 cents. 

27.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confine- 
ment, be entitled to maternity leave provided that she has 
had not less than 12 months' continuous service with that 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' compulsory 
leave to be taken immediately before the 
presumed date of confinement and a period of 
six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give 
notice in writing to her employer stating the 
presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks arising 
out of the pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for the 
employee to continue at her present work, the employee 
shall, if the employer deems it practicable, be transferred 
to a safe job at the rate and on the conditions attaching to 
that job until commencement of maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. Such 
leave shall be treated as maternity leave for the purposes 
of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
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giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the preg- 
nancy of an employee terminates other than by 
the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
employee to resume work at the time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child then — 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work. 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave (to be known as 
special maternity leave) as a duly qualified 
medical practitioner certifies as necessary 
before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the position 
which she held immediately before proceeding 
on such leave or, in the case of an employee 
who was transferred to a safe job pursuant to 
subclause (3), to the position she held 
immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave of other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: Not- 
withstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service for 
any purpose of the award. 

(9) Termination of Employment. 
(a) An employee on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(3), to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 
available for which the employee is qualified 
and the duties of which she is capable of 
performing, she shall be entitled to a position as 
nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees. 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or trans- 
ferred in order to replace an employee 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

Schedule of Respondents. 
CSBP and Farmers Ltd. 
Australian Gold Reagents Pty Ltd. 
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GOVERNMENT SCHOOL TEACHERS' 
GENERAL CONDITIONS. 

Award (1986) No. TA 1 of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. TA 1 of 1986. 

Between the State School Teachers' Union of Western 
Australia (Incorporated), Applicant and the 
Honourable Minister for Education, Respondent. 

A ward. 
HAVING heard Ms E.M. Parker on behalf of the appli- 
cant and Mrs J. Harris on behalf of the respondent, and 
by consent, the Commission constituted by the Govern- 
ment School Teachers Tribunal, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby makes the following Award — 

Dated at Perth this 5th day of December 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Chairman. 

1.—Title. 
This award shall be known as the "Government 

School Teachers' General Conditions Award (1986)". 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Definitions. 
5. Term. 
6. Deduction of Union Subscriptions. 
7. Leave to Attend Union Business. 
8. Trade Union Training Leave. 

3.—Area and Scope. 
This award shall apply to all Government School 

Teachers employed under the provisions of the 
Education Act 1928-81, throughout the State of Western 
Australia. 

4.—Definitions. 
"Employer" shall mean the Honourable Minister for 

Education or responsible Departmental officer acting on 
behalf of the Minister. 

"Employee" shall mean a Government School 
Teacher employed under the provisions of the Education 
Act 1928-81. 

"Union" shall mean the State School Teachers' Union 
of Western Australia (Incorporated). 

5.—Term. 
This award shall operate for a term of three years as 

from the 1st day of January 1987. 

6.—Deduction of Union Subscriptions. 
(1) The employer shall deduct such subscriptions as 

indicated by the Union. Subscriptions shall be deducted 
from each pay period. 

(2) Payroll Deduction Authority Forms shall be 
completed by employees. Where the employer requires a 
standard procuration form, that form shall be used. 

(3) Where required by the employer or the Union, the 
Union Secretary, or person acting in his or her stead, 
shall countersign all forms and forward them to the 
employer's paymaster. 

(4) (a) The employer shall commence deduction of 
subscriptions from the first appropriate period following 
receipt of a completed Payroll Deduction Authority 
Form and continue deducting throughout the employee's 

period of employment, except as provided in subclause 
(5) of this clause or until that Authority is cancelled in 
writing by the employee. 

(b) Where the Payroll Deduction Authority Form 
authorises the employer to deduct Union subscriptions in 
accordance with the rules of the Union, the Union shall 
notify the employer in writing of the level of Union 
subscription to be deducted. The employer shall imple- 
ment any change to Union subscriptions no later than 
one month after being notified by the Union except 
where the Union nominates a later date. 

(5) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the employer. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions for 
the preceding pay period. 

(7) The employer shall forward contributions 
deducted, together with supporting documentation to 
the Union at such intervals as are agreed between the 
employer and the Union. 

7.—Leave to Attend Union Business. 
(1) (a) The employer shaU grant paid leave during 

ordinary working hours to an employee — 
(i) who is required to give evidence before any 

Industrial Tribunal; 
(ii) who as a union nominated representative of the 

employees is required to attend negotiations 
and/or conferences between the Union and 
employer; 

(iii) when prior agreement between the Union and 
employer has been reached for the employee to 
attend official union meetings preliminary to 
negotiations or industrial hearings; 

(iv) who as a union nominated representative of the 
employees is required to attend joint union/ 
management consultative committees or 
working parties. 

(b) The granting of leave pursuant to paragraph (a) of 
this subclause shall only be approved 

(i) where an application for leave has been 
submitted by an employee, such application to 
be submitted in reasonable time in advance; 

(ii) for the minimum period necessary to enable the 
union business to be conducted or evidence to 
be given; 

(iii) for those employees whose attendance is 
essential. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to union business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours. 

(3) (a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of paid 
leave for union business. 

(b) An employee shall not be entitled to paid leave to 
attend union business other than as prescribed by this 
clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties which 
provide for unpaid leave for employees to conduct union 
business. 

(4) The provisions of this clause shall not apply when 
an employee is absent from work without the approval of 
the employer. 

(5) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of 
the school or college not being unduly affected. 
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8.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause — 

(a) The employer shall grant paid leave of absence 
to employees who are nominated by the Union 
to attend short courses conducted by the 
Australian Trade Union Training Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time 
to time approved by agreement between the 
parties. 

(2) An employee shall be granted up to a maximum of 
five days' paid leave per calendar year for trade union 
training or similar courses or seminars as approved. 
However, leave of absence in excess of five days and up 
to 10 days may be granted to the employee in any one 
calendar year provided that the total leave being granted 
in that year and in the subsequent year does not exceed 10 
days. 

(3) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) When a public holiday or school vacation falls 
during the duration of a course a day off in lieu of that 
day will not be granted. 

(4) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of 
the school or college not being unduly affected and to the 
convenience of the employer. 

(5) (a) Any application by an employee shall be 
submitted to the employer for approval at least four 
weeks before the commencement of the course, provided 
that the employer may agree to a lesser period of notice. 

(b) All applications for leave shall be accompanied by 
a statement from the union indicating that the employee 
has been nominated for the course. The application shall 
provide details as to the subject, commencement date, 
length of course, venue and the authority which is 
conducting the course. 

(6) A qualifying period of 12 months in Education 
Department employment shall be served before an 
employee is eligible to attend courses or seminars of more 
than a half day duration. The employer may, where 
special circumstances exist, approve an application to 
attend a course or seminar where an employee has less 
than 12 months' service. 

(7) (a) The employer shall not be liable for any 
expenses associated with an employee's attendance at 
trade union training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours immediately before or after the course. 

AWARDS/AGREEMENTS — 

Variation of — 

CLEANERS AND CARETAKERS 
(Metropolitan Market Trust). 

Agreement No. 9 of 1967. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 304 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Metropolitan Market 
Trust, Respondent. 

Order. 
HAVING heard Mr C.V. Evans on behalf of the Appli- 
cant and Mr G.B. Arlow on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 23 July 1986, have 
been complied with, and by consent, hereby orders — 

That the Cleaners and Caretakers (Metropolitan 
Market Trust) Agreement No. 9 of 1967 as 
amended, be further amended in accordance with 
the following Schedule with effect from the 
beginning of the first pay period commencing on or 
after the date hereof. 

Dated at Perth this 24th day of October 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the 

number and title 32.—Leave to Attend Union Business 
insert the following:— 

33.—Rosters. 
2. Clause 8.—Overtime: Immediately after subclause 

(6) of this clause insert a new subclause as follows:— 
(7) (a) When overtime work is necessary, it shall 

wherever reasonably practicable, be so arranged 
that employees have at least eight consecutive hours 
off duty between the work of successive days. 

(b) An employee (other than a casual employee) 
who works so much overtime between the termina- 
tion of his ordinary work on one day and the 
commencement of his ordinary work on the next 
day that he has not had at least eight consecutive 
hours off duty between those times shall, subject to 
this subclause, be released after completion of such 
overtime until he has had eight consecutive hours 
off duty without loss of pay for ordinary working 
time occurring during such absence. 

(c) If, on the instructions of his employer, such 
employee resumes or continues work without having 
had such eight consecutive hours off duty he shall be 
paid at double rates until he is released from duty for 
such period and he shall then be entitled to be absent 
until he has had eight consecutive hours off duty 
without loss of pay for ordinary working time 
occurring during such absence. 

3. Clause 9.—Shift and Weekend Work: Immediately 
after subclause (4) of this clause insert a new subclause as 
follows:— 

(5) Unless otherwise provided in this Award, 
there shall be a minimum break of eight hours for 
any employee between the completion of one roster 
by that employee and his commencement on 
another roster. 

4. Immediately after Clause 32.—Leave to Attend 
Union Business insert a new clause as follows:— 

33.—Rosters. 
The employer shall, by legible notice displayed at 

some place accessible to the employees, notify at 
least seven days in advance the commencing and 
ceasing times of ordinary hours of work. 

Such times, once notified shall not be changed 
without seven days notice except in the case of an 
emergency. 
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CLERKS (Bailiffs Employees). 
Award No. 19 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 662 of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Bailiff's Office (Perth, Maddington, Fremantle and 
Midland), Respondents. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the 
applicant and Mr R.H. Gifford on behalf of the 
respondents, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Clerks' (Bailiffs' Employees) Award No. 
19 of 1976 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 1st day of 
December 1986. 

Dated at Perth this 2nd day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 16.—Meal Allowance: Delete the amount of 

$4.10 wherever appearing and substitute in lieu $4.20. 

CLERKS 
(Commercial, Social and Professional Services). 

Award No. 14 of 1972. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 672 of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
HPC Pty Ltd and Others, Respondents. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the appli- 
cant and Mr R.H. Gifford on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Clerks' (Commercial, Social and 
Professional Services) Award No. 14 of 1972 be 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 1st day of December 1986. 

Dated at Perth this 2nd day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 9.—Meal Allowance: Delete the amount of 

$4.10 wherever appearing and substitute in lieu $4.20. 

CLERKS (Commercial Radio and 
Television Broadcasters). 
Award No. 14C of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 668 of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Nicholson's Broadcasting Services Pty Ltd and 
Others, Respondents. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the 
applicant and Mr R.H. Gifford on behalf of the 
respondents, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Clerks' (Commercial Radio and 
Television Broadcasters) Award No. 14C of 1968 be 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 1st day of December 1986. 

Dated at Perth this 2nd day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 13.—Meal Allowance: Delete the amount of 

$4.10 wherever appearing and substitute in lieu $4.20. 

CLERKS (Control Room Operators). 
Award No. A14 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 665 of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Chubb Australia Limited and Others, Respondents. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the 
applicant and Mr R.H. Gifford on behalf of the 
respondents, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Clerks' (Control Room Operators) 
Award No. A14 of 1981 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 1st day of 
December 1986. 

Dated at Perth this 1st day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 12.—Meal Allowance: Delete the amount of 

$4.10 wherever appearing and substitute in lieu $4.20. 
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CLERKS 
(Credit and Finance Establishments). 

Award No. 16 of 1952. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 671 of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Australian Guarantee Corporation Ltd and 
Industrial Acceptance Corporation Ltd, 
Respondents. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the appli- 
cant and Mr R.H. Gifford on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Clerks' (Credit and Finance 
Establishments) Award No. 16 of 1952 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
1st day of December 1986. 

Dated at Perth this 2nd day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 8.—Meal Allowance: Delete the amount of 

$4.10 wherever appearing and substitute in lieu $4.20. 

CLERKS (Hotels, Motels and Clubs). 
Award No. R7 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 669 of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Commercial Hotel and Others, Respondents. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the 
applicant and Mr R.H. Gifford on behalf of the 
respondents, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Clerks' (Hotels, Motels and Clubs) 
Award No. R7 of 1977 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 1st day of 
December 1986. 

Dated at Perth this 2nd day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 14.—Meal Allowance: Delete the amount of 

$4.10 wherever appearing and substitute in lieu $4.20. 

CLERKS (Customs and/or Shipping and/or 
Forwarding Agents). CLERKS (Taxi Services). 

Award No. 47 of 1948. Award No. 14B of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 670 of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Frank Cadd & Co Ltd and Others, Respondents. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the 
applicant and Mr R.H. Gifford on behalf of the 
respondents, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Clerks' (Customs and/or Shipping 
and/or Forwarding Agents) Award No. 47 of 1948 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 1st day of December 1986. 

Dated at Perth this 2nd day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 8.—Meal Allowance: Delete the amount of 

$4.10 wherever appearing and substitute in lieu $4.20. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 663 of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Swan Taxi Co-Op Ltd, Respondent. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the 
applicant and Mr R.H. Gifford on behalf of the 
respondents, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Clerks' (Taxi Services) Award No. 14B 
of 1968 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 1st day of December 
1986. 

Dated at Perth this 2nd day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 15.—Meal Allowance: Delete the amount of 

$4.10 wherever appearing and substitute in lieu $4.20. 

52021-3 
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CLERKS (Timber). EARTH MOVING AND CONSTRUCTION. 
Award No. 61 of 1947. Award No. 10 of 1963. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 667 of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Bunning Bros Ltd and Others, Respondents. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the 
applicant and Mr R.H. Gifford on behalf of the 
respondents, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Clerks' (Timber) Award No. 61 of 1947 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 1st day of December 1986. 

Dated at Perth this 2nd day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1085 of 1986. 

Between the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, Applicant 
and Baker Construction Company and Others, 
Respondents. 

Order. 
HAVING heard Mr S. Pike on behalf of the applicant 
and Mr J.M. Stockden on behalf of the respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Earth Moving and Construction Award 
No. 10 of 1963 be varied in accordance with the 
following Schedule. 

Dated at Perth this 17th day of December 1986. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Clause 8.—Meal Allowance: Delete the amount of 

$4.10 wherever appearing and substitute in lieu $4.20. 

CLERKS (Wholesale and 
Retail Establishments). 
Award No. 38 of 1947. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 664 of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Boans Limited and Others, Respondents. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the 
applicant and Mr R.H. Gifford on behalf of the 
respondents, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Clerks' (Wholesale and Retail 
Establishments) Award No. 38 of 1947 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
1st day of December 1986. 

Dated at Perth this 1st day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 9.—Meal Allowance: Delete the amount of 

$4.10 wherever appearing and substitute in lieu $4.20. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert in lieu: 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Hours. 
6. Contract of Service. 
7. Casual Workers. 
8. Higher Duties. 
9. Breakdowns, etc. 
10. Overtime. 
11. Meal Money. 
12. Holidays and Annual Leave. 
13. Board of Reference. 
14. Record. 
15. Absence Through Sickness. 
16. Shiftwork. 
17. Living Away from Home Allowance. 
18. Representative Interviewing Workers. 
19. Payment of Wages. 
20. Change Room. 
21. First Aid. 
22. Walking and Travelling Time. 
23. Travelling Allowance. 
24. Allowances and Special Provisions. 
25. Location Allowance. 
26. Long Service Leave. 
27. Wages. 

Appendix I. 
Appendix II. 
Schedule "A". 

2. Following Appendix I insert new Appendix II — 
North West Shelf Gas Project: 

Appendix II. 
North West Shelf Gas Project. 

(1) This Appendix shall apply to members of the 
Applicant Union employed by the Respondent 
employers who perform work within the scope of 
the Award (as defined in Clause 2 hereof) on the 
North West Shelf Gas Project on the Burrup 
Peninsula. 

The provisions of the Engine Drivers' (Earth 
Moving and Construction) Award No. 10 of 1963 
shall apply to such work unless any such provisions 
are inconsistent with the provisions of this 
Appendix, in which case the provisions of this 
Appendix shall apply. 
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(2) Scope: This clause shall apply to all work 
associated with the construction of the North West 
Shelf Gas Project, on the Burrup Peninsula in the 
State of Western Australia. 

(3) Operation: Unless otherwise specified herein 
this clause shall take effect from the beginning of the 
first pay period commencing on or after 1 July 1986 
and shall remain in force for a period of 12 months. 

(4) Site Disability Allowance: To compensate for 
conditions which exist and far exceed those 
conditions which are provided for within the award, 
including excessive dust, heat and extremes of 
terrain, an employee shall be entitled to a payment 
of $1.19 per hour for each hour worked. 

(5) Special Rates: Employees shall be paid an 
allowance at the rate of $2.58 per hour for each hour 
worked to compensate for disabilities associated 
with the following classes of work and in lieu of the 
provisions of Clause 24.—Allowances and Special 
Provisions of this award. 

(6) Safety Footwear: 
(a) Each employee when commencing on site 

shall be entitled to the supply of one pair 
of safety boots as a free issue. 

(b) Each employee shall be entitled to a 
payment of 10 cents per hour for each 
hour worked to enable him to maintain 
and replace his safety footwear as 
necessary. 

(c) It is a condition of employment that 
employees wear and maintain in good 
condition their safety footwear. It is 
recognised by the parties that failure to 
observe these regulations may result in 
disciplinary action. 

(7) Living Out of Camp: 
(a) Married employees who qualify for the 

provisions of Clause 17.—Living Away 
from Home Allowance of the award and 
who choose to live in a caravan or other 
accommodation rather than at the camp 
provided by the employer, will be paid an 
allowance of $203 per week. 

(b) For the purpose of this clause a married 
employee includes — 

(i) A person who has a de facto 
spouse, and 

(ii) A person who is a sole parent with 
dependant children. 

(c) Employees who qualify for the allowance 
prescribed in subclause (a) of this clause 
and who elect to lawfully return home in 
the event of a Christmas shut-down or 
over the Easter break or for a period of 
annual leave or rest and recreation leave 
shall be entitled to be paid the allowance 
prescribed in subclause (a) of this clause. 

(8) Travel Allowance: Employees performing 
work to which this clause applies, residing at 
Roebourne shall, in lieu of the provisions of Clause 
23.—Travelling Allowance of this award, be paid a 
travel allowance of $10.05 per day. Provided that 
the allowance shall not be payable where the 
employer provides transport. 

(9) Rest and Recreation Leave: 
(a) Employees engaged on work to which this 

clause applies and who qualify for Rest 
and Recreation Leave in accordance with 
subclause (8) of Clause 17.—Living Away 
from Home Allowance of this award shall 
be entitled to such leave after 10 weeks' 
continuous service in lieu of the four 
months of continuous service provided 
therein. 

(10) Rest Periods: 
(a) Employees engaged on work to which this 

clause applies shall be entitled to one break 
of 10 minutes each morning and one break 
of 10 minutes each afternoon. 

(b) When an employee is required to work 
overtime after the usual ceasing time for 
the day or shift for two hours or more, he 
shall be allowed to take a crib break of 20 
minutes in duration which shall be paid for 
at ordinary rates immediately after such 
ceasing time and thereafter, after each 
four hours of continuous work he shall be 
allowed to take a crib time of 20 minutes in 
duration which shall be paid for at 
ordinary rates. 

(c) An employer and employee may agree to 
any variation of the provisions of this 
clause to meet the circumstances of the 
work in hand provided that the employer 
shall not be required to make payment in 
excess of the time prescribed for rest 
periods in this clause. 

(11) Cyclone Procedure: 
(a) Cyclone Procedures have been developed 

detailing action to be taken before, during 
and after a cyclone. These procedures 
involve work ceasing on-site when a "red 
alert" is notified by the Civil Authorities 
as now applying in the area. 

(b) Notwithstanding the provisions of the 
award the employee who is stood down by 
his employer in accordance with subclause 
(a) hereof and who — 

(i) at the commencement of the 
cyclone period reports for and 
remains at work until otherwise 
directed by the employer, and 

(ii) following the "all clear" resumes 
duty in accordance with the 
direction of the employer, 
shall be paid for his normal 
rostered ordinary and overtime 
hours occurring during the stand- 
down. 
A worker who, on any day during 
the cyclone shut-down: 

(iii) is required for work and is 
requested to do so by his employer; 
and 

(iv) is not willing or available except in 
the case of obvious hardship as a 
result of the cyclone to work when 
so requested, 
is not entitled to payment for that 
day. 

(c) Work will commence following 
declaration of the "all clear" in accor- 
dance with the "Cyclone Procedures for 
the Site". 

Day Workers: 
(i) If the "all clear" is announced 

prior to 12 noon, work will 
commence at 1300 hours on that 
day. 

(ii) If the "all clear" is announced 
after 12 noon, work will commence 
at the normal starting time on the 
following day. In this event stand- 
down payments in accordance with 
subclause (b) will continue as 
normal. 
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Shift Workers: 
(iii) If the "all clear" is announced at 

least two hours prior to the usual 
commencing time of the shift, shift 
workers will commence work at 
their normal starting time, 
however — 

(iv) Should the "all clear" be 
announced less than two hours 
before the usual commencing time 
of the shift, shift workers will 
commence work at the usual 
starting time of the next succeeding 
shift. In this event stand-down 
payments in accordance with 
subclause (b) will continue as 
normal. 

(d) Where an employee is stood down due to a 
cyclone pursuant to this clause and 
performs work at the direction of his 
employer during the course of the cyclone 
in accordance with this clause he shall be 
paid his ordinary hourly rate for each hour 
worked, in addition to any payment he 
receives under the provisions of this 
clause. 

(12) Christmas Leave and Travel: Employees who 
qualify for the provisions of subclause (9) of this 
clause may return to their home or to Perth or to any 
other place at Christmas — 

(a) by availing himself of the entitlement to 
leave and travelling within 10 weeks after 
the date upon which it became due; or 

(b) by availing himself of leave and travelling 
in advance but, if by service subsequent to 
the taking of leave an entitlement to leave 
and travelling does not accrue, any 
payment of ordinary pay for the period of 
leave and the cost of air fares shall be 
refunded to the employer unless the 
services of the employee are terminated by 
the employer through no fault of that 
employee. For the purposes of this pro- 
vision the employer may deduct any 
amount to be refunded from any moneys 
otherwise due to the employee under his 
contract of employment. 

itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 23 July 1986, have 
been complied with, and by consent, hereby orders — 

That the Gas Workers (SEC) Agreement 1977, 
No. 6 of 1978 as amended, be further amended in 
accordance with the following Schedule with effect 
from the date hereof. 

Dated at Perth this 20th day of November 1986. 

(Sgd.) O.K. SALMON, 
[L.S.I Commissioner. 

Schedule. 
Clause 8.—Overtime: Delete subclauses (3) and (4) of 

this clause and insert in lieu thereof:— 

(3) (a) A worker required to return to work over- 
time after leaving his employer's premises and who 
returns home on completion of that overtime, shall 
be paid $7.10 in addition to the following minimum 
payments for any overtime worked, namely — 

(i) if notified of the requirement to work 
overtime before leaving his employer's 
premises — 

(aa) for a minimum of two hours at 
overtime rates on a Saturday; 

(bb) for a minimum of one hour at over- 
time rates on any other weekday. 

(ii) if not so notified — 
(aa) for a minimum of three hours at 

overtime rates on a Saturday; 
(bb) for a minimum of two hours at 

overtime rates on any other 
weekday; 

and the worker shall not be obliged to work for the 
minimum period applicable to him if the job for 
which he has been brought in has been completed in 
less time. 

(b) The provisions of this subclause do not apply 
to Sunday work. 

(c) The allowance of $7.10 prescribed in para- 
graph (a) of this subclause shall be halved where the 
employer provides transport. 

GAS WORKERS (SEC). 
Agreement No. 6 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 949 of 1986. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Applicant and State 
Energy Commission of Western Australia, 
Respondent. 

Order. 
HAVING heard Dr J. Crouch on behalf of the applicant 
and Mr B.T. Duplock on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 

(4) (a) A worker who works overtime on a 
Sunday shall be paid for not less than four hours at 
the rate applicable to that day, and the worker shall 
not be obliged to work for the four hours if the job 
for which he was brought in is completed in less than 
four hours, but if he is called out for duty more than 
once within a period of four hours from the start of 
a previous call-out for duty, he shall not be entitled 
to any further payment for time worked within that 
period of four hours. 

(b) Subject to the provisions of paragraph (c) 
hereof, in addition to the minimum payment 
detailed in subclause (a) a worker, required to return 
to work overtime after leaving his employer's 
premises and who returns home on completion of 
that overtime, shall be paid $7.10. 

(c) The allowance of $7.10 prescribed in para- 
graph (b) of this subclause shall be halved where the 
employer provides transport. 
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GOVERNMENT WATER SUPPLY 
(Kalgoorlie Pipeline). 

Award No. 15 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 894 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Water Authority of 
Western Australia, Respondent. 

Order. 
HAVING heard Mr A.R. Beech on behalf of the Appli- 
cant and Mr K.R. Richardson on behalf of the Respon- 
dent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979, having 
satisfied itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 23 July 1986, have 
been complied with, and by consent, hereby orders — 

That the Government Water Supply (Kalgoorlie 
Pipeline) Award No. 15 of 1981 as amended, be 
further amended in accordance with the following 
Schedule with effect from the beginning of the first 
pay period commencing on or after the date hereof. 

Dated at Perth this 5th day of November 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 38.—Wages: Delete subclause (1) (e) of this 

clause and insert in lieu thereof:-— 
$ $ $ 

(1) (e) Senior Ranger 346.10 349.50 352.80 

LAUNDRY WORKERS. 
Award No. 29 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 13 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Alsco Linen Service and 
Others, Respondents. 

Order. 
HAVING heard Mr J. McGinty on behalf of the appli- 
cant and Mrs P. Bentley on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Laundry Workers' Award No. 29 of 
1981 be varied in accordance with the following 
Schedule and that such variation shall have effect 
(except as otherwise stated in Clause 8.—Hours of 
Work), as from the beginning of the first pay period 
commencing on or after the 28th day of November 
1986. 

Dated at Perth this 1st day of December 1986. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and 

words "32.—Junior Employees — Special Orders" and 
insert in lieu the number and words "32.—Casual 
Employees". 

2. Clause 6.—Definitions: Delete subclause (2) of this 
clause and insert in lieu:— 

(2) "Casual Employee" shall mean any employee 
who is employed for a period of not more than 20 
working days exclusive of public holidays. An 
employee who is continuously employed for more 
than this time shall be regarded as permanent. 

3. Clause 7.—Wages: Delete subclause (3). 
4. Clause 8.—Hours of Work: Delete this clause and 

insert in lieu:— 
8.—Hours of Work. 

(1) The ordinary hours of work shall be 
performed between Monday and Friday inclusive, 
provided that part-time and casual employees may 
be engaged to work in ordinary hours on Saturday 
before 12 noon and shall be paid for such hours at 
the rate of time and one half. 

(2) From 1 January 1987 the ordinary hours of 
work shall be 38 per week, worked seven hours and 
36 minutes per day, Monday to Friday inclusive. 

(3) From 1 July 1987 the ordinary hours of work 
shall be an average of 38 per week with the hours 
actually worked being 40 per week and shall be 
worked: 

(a) with 0.4 of an hour per day accruing as an 
entitlement to take the 20th day in each 
cycle as an Accrued Day Off; 

(b) with two hours of each week's work 
accruing as an entitlement to a maximum 
of 12 Accrued Day(s) Off in each 12 month 
period. The Accrued Day(s) Off shall be 
taken in a minimum period of one week 
made up of five consecutive Accrued 
Day(s) Off in conjunction with a period of 
annual leave or at a time mutually 
acceptable to the employer and the 
employee. 

Provided that an employee who at the completion 
of a 20 day work cycle, has not accrued sufficient 
hours to enable him to take a full paid shift off duty, 
will continue past the 20 day work cycle until 
sufficient hours have accrued to enable him to take a 
full paid shift off duty. 

(4) By agreement between the Union and an 
employer the ordinary hours of an employee in lieu 
of the provisions of subclause (3) hereof, may be 
worked within a 10 day, two week cycle, with an 
adjustment to hours worked to enable 76 hours to be 
worked over nine or 9.5 days of the two week cycle 
and an entitlement to take the other day or half day 
in each cycle as an accrued day or half day off. 

(5) An employer and employee may by agreement 
substitute the Accrued Day Off the employee is to 
take off for another day in which case the Accrued 
Day Off shall become an ordinary working day. 

(6) The provisions of this clause apply to a part- 
time employee on the same proportion as the hours 
normally worked bear to a full-time employee, 
provided that a part-time employee who works 16 
hours per week or less may be paid at the hourly rate 
based on a 38-hour week in lieu of the accumulated 
Days Off prescribed in this clause. 

(7) Any dispute between an employer and the 
Union concerning the operation of this clause shall 
be referred to the WA Industrial Relations 
Commission. 

(8) The ordinary hours of work shall not exceed 
eight per day without payment of overtime other 
than by written agreement between the union and 
the employer or by operation of subclause (4) 
hereof. 

5. Clause 9.—Overtime: Delete subclause (2) of this 
clause and insert in lieu:— 

(2) All work performed prior to 12 noon on a 
Saturday shall be paid for at the rate of time and 
one-half. 
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6. Clause 12.—Annual Leave: Delete subclauses (3) 
and (5) of this clause and insert in lieu:— 

(3) (a) In addition to his/her payment for annual 
leave an employee shall receive a loading of 17.5 per 
cent calculated on his/her ordinary rate of wage as 
prescribed by Clause 7.—Wages of this award. 

(b) The loading prescribed by this subclause shall 
not apply to proportionate leave on termination. 

(5) If after one month's continuous service in any 
qualifying 12 monthly period an employee leaves 
his/her employment or his/her employment is 
terminated by the employer through no fault of the 
employee, the employee shall be paid 2.923 hours' 
pay at his/her ordinary rate of wage in respect of 
each completed week of service in that qualifying 
period. 

7. Clause 13.—Absence Through Sickness: After 
subclause (8) add the following new subclause (9):— 

(9) An employee who suffers personal ill health or 
injury while on an accumulated day off shall not be 
entitled to claim sick pay in respect of that day. 

8. Clause 14.—Payment of Wages: Delete this clause 
and insert in lieu:— 

14.—Payment of Wages. 
(1) Wages shall be paid by cheque, direct transfer 

or cash at the employer's discretion following 
consultation with the employees. 

(2) (a) Where the employer requires the employee 
to establish an account for the purpose of receiving 
his or her wages, the employer shall pay the costs 
associated with such account establishment or 
maintenance. 

(b) In respect of transfer fees associated with the 
transfer of funds from the employer's bank to any 
other bank or financial institution, such fees shall be 
paid by the employer. 

(3) In the case of payment by cheque the 
employer shall arrange encashment facilities at a 
branch of a bank in close proximity to the place of 
work. Where it is impractical for the employee to 
cash the cheque on pay day, reasonable access to the 
facility shall be allowed by the employer during 
working time. 

(4) No deduction shall be made from an 
employee's wages unless the employee has agreed to 
such deduction in writing, or the deduction is 
authorised by the award. 

(5) Wages shall be paid once weekly in the 
employer's time. 

(6) An employee who lawfully leaves his/her 
employment or is dismissed for reasons other than 
misconduct shall be paid all moneys due to him/her 
at the termination of his/her service with the 
employer. Provided that if payment is not made as 
aforesaid, the employee shall be deemed to have 
continued in the employ of the employer until such 
time as all entitlements are paid to the employee, 
and the employee shall be entitled to payment for 
the ordinary hours he/she would have worked 
during such period. 

9. Clause 24.—Part-Time Employees: Delete this 
clause and insert in lieu:— 

24.—Part-Time Employees. 
(1) Notwithstanding anything else contained in 

this award, adult employees may be-employed as 
part-time employees for less than 38 hours in any 
week. 

Such employee shall be engaged for a minimum of 
three hours on each day he/she is employed to work. 

(2) Part-time employees shall receive payment for 
wages, annual leave, holidays and sick leave on a 
pro rata basis in the same proportion as the number 
of hours usually worked each week bears to 38 
hours. 

(3) Part-time employees may be employed up to 
the proportion of one part-time employee for each 
five full-time employees. 

10. Clause 32.—Junior Employees — Special Orders: 
Delete this title and clause, and insert in lieu:— 

32.—Casual Employees. 
(1) A casual employee may be employed for a 

minimum of three hours on each occasion. 
(2) In lieu of the provisions of this award relating 

to annual leave, sick leave and public holidays, a 
casual employee shall be paid at a rate including a 
loading of 20 per cent in addition to the rate pre- 
scribed by Clause 7.—Wages of this award based on 
a 38-hour week. 

METAL TRADES 
[Metropolitan (Perth) Passenger Transport Trust). 

Award No. 1 of 1974. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1124 of 1986. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Applicant and Metro- 
politan (Perth) Passenger Transport Trust and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Respondents. 

Order. 
HAVING heard Dr J. Crouch on behalf of the applicant 
and the Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Mr G. Wibrow on 
behalf of the Metropolitan (Perth) Passenger Transport 
Trust, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Metal Trades [Metropolitan (Perth) 
Passenger Transport Trust] Award No. 1 of 1974 be 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the date hereof. 

Dated at Perth this 18th day of December 1986. 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Add 28.—Leave to 

Attend Union Business. 
2. Add new Clause 28.—Leave to Attend Union 

Business, as follows:— 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee — 
(i) who is required to give evidence before any 

Industrial Tribunal; 
(ii) who, as a union nominated representative 

of the employees, is required to attend 
negotiations and/or conferences between 
the union and employer; 

(iii) when prior agreement between the union 
and employer has been reached for the 
employee to attend official union 
meetings, preliminary to negotiations or 
industrial hearings; 

(iv) who, as a union nominated representative 
of the employees, is required to attend 
joint union/management consultative 
committees or working parties. 
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(b) The granting of leave pursuant to paragraph 
(a) of this subclause shall only be approved — 

(i) where an application for leave has been 
submitted by an employee a reasonable 
time in advance; 

(ii) for the minimum period necessary to 
enable the union business to be conducted 
or evidence to be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operation of the organisation is 
not being unduly affected and the 
convenience of the employer impaired. 

(2) (a) Leave of absence will be granted at the 
ordinary rate of pay. 

(b) The employer shall not be liable for any 
expenses associated with an employee attending to 
union business. 

(c) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of 
paid leave for union business. 

(b) An employee shall not be entitled to paid leave 
to attend union business other than as prescribed by 
this clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties 
which provide for unpaid leave for employees to 
conduct union business. 

(4) The provisions of this clause shall not apply 
when an employee is absent from work without the 
approval of the employer. 

PERMANENT BUILDING SOCIETIES 
(Administrative and Clerical Officers). 

Award No. 26 of 1975. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 666 of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Perth Building Society and Others, Respondents. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the 
applicant and Mr R.H. Gifford on behalf of the 
respondents, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Permanent Building Societies 
(Administrative and Clerical Officers) Award No. 
26 of 1975 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 1st day of 
December 1986. 

Dated at Perth this 2nd day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 8.—Meal Allowance: Delete the amount of 

$4.10 wherever appearing and substitute in lieu $4.20. 

PIPE, TILE AND POTTERY 
MANUFACTURING INDUSTRY. 

Award No. 34 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 703 of 1986. 

Between the Federated Brick, Tile and Pottery Industrial 
Union of Australia (Union of Workers), Western 
Australian Branch, Applicant and Bristile Clay 
Tiles, Respondent. 

Order. 
HAVING heard Mr I.J. Sands on behalf of the Appli- 
cant and Mr K. J. Farrell on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 23 July 1986, have 
been complied with, and by consent, hereby orders — 

That the Pipe, Tile and Pottery Manufacturing 
Industry Award No. 34 of 1978 as amended, be 
further amended in accordance with the following 
Schedule with effect from the date hereof. 

Dated at Perth this 5th day of December 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Immediately after Clause 29.—Junior Employees — 

Special Orders add the following:— 
Appendix. 
1.—Scope. 

The provisions of this appendix shall apply only 
to those workers employed at the Bristile 
Automated Tile Manufacturing Plant at Lot 2983 
Harper Street, Caversham and engaged in the 
callings referred to herein. 

The provision of Clause's 8, 8A, 9,10, 11,14,19, 
20 and 22 of this award shall not apply to workers 
bound by this appendix. 

2.Definitions. 
Machine Attendant Grade I — means a worker 

employed as such and who attends the operation of 
the tile tray loading and unloading, cassette loading 
and unloading, palletising and strapping machines. 

Machine Attendant Grade II — means a worker 
employed as such and who checks and monitors 
glaze supply, dry ware sorting and fired ware 
sorting. 

Forklift Driver — means a worker employed as 
such and who drives a fork lift to service production 
output. 

3.—Hours of Work. 
(1) The ordinary hours of work shall be an 

average of 38 hours per week. 
(2) The ordinary working hours shall be worked 

over six days of 10.9 hours per day and one day of 
10.6 hours in a working cycle not exceeding 14 
consecutive days. 

(3) The ordinary hours of work, worked beyond 
7.6 hours per day Monday to Friday shall be paid for 
at the rate of time and one half for the first two 
hours and double time thereafter. 

(4) The ordinary hours of work performed on 
Saturday shall be paid for at the rate of time and one 
half for the first two hours and double time 
thereafter. 

(5) The ordinary hours of work performed on 
Sunday shall be paid for at the rate of double time. 
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(6) The ordinary hours of work performed on any 
of the holidays prescribed in Clause 19.—Holidays 
shall be paid for at the rate of double time. 

(7) Time worked in excess of ordinary hours shall 
be paid for in accordance with the provisions of this 
clause:— 

(a) If it is due to a private arrangement 
between the workers themselves; or 

(b) If it is due to the failure of crew members 
coming on duty; or 

(c) If it is due to the rotation of crew rosters. 
(8) By agreement between the parties the ordinary 

hours of work prescribed by this clause may be 
varied to suit production control. 

(9) The provisions of this clause shall not apply to 
casual employees. 

4.—Overtime. 
Except that which is prescribed by Clause 3.— 

Hours of Work subclause (7) time worked at the 
direction of the employer outside of ordinary hours 
shall be overtime and paid for at the rate of time and 
one half for the first two hours and double time 
thereafter. All overtime worked on Sunday and 
Public Holidays shall be paid for at double time. 

5.—Wages. 
The following shall be the minimum rates of 

wages payable to workers covered by this 
appendix:— 
Classifications Rate per Week 

$ 
(1) Adult Workers 

Machine Attendant Grade I  272.80 
Machine Attendant Grade II  259.10 
Fork Lift Driver  276.70 
All Others  249.70 

(2) Junior Workers (percentage of all 
others rates) 

Under 17 years of age  70% 
17 to 18 years of age  75% 
18 to 19 years of age  90% 
19 years of age  100% 
(3) Leading Hands in charge of not 

less than three and not more than 10 
other workers  12.80 

(4) Casual Workers shall be paid one thirty-eighth 
of the rate for their classification for each hour 
worked, plus 20 per cent. 

6.—Payment of Wages. 
Wages shall be paid fortnightly into a bank 

account, or any other account, nominated by the 
employee. 

7.—Annual Leave. 
(1) (a) Except, as hereinafter provided a period of 

four consecutive weeks' leave with payment of 
wages as prescribed in Clause 4.—Wages of this 
appendix shall be allowed annually to a worker by 
the employer after a period of 12 months' 
continuous service with that employer. 

(b) During a period of annual leave a worker shall 
receive a 11 Vi per cent loading calculated on the 
wages prescribed in Clause 4.—Wages of this 
appendix. 

(c) The loading prescribed in subclause (b) hereof 
shall not apply to proportionate leave on 
termination. 

(2) If any award holiday falls within a worker's 
period of annual leave and is observed on a day 
which in the case of that worker would have been an 
ordinary working day there shall be added to that 
period one day being an ordinary working day for 
each such holiday observed as aforesaid. 

(3) (a) If after one month's continuous service in 
any qualifying 12 monthly period an employee 
leaves his employment or his employment is 
terminated by his employer through no fault of the 
employee, the employee shall be paid 2.923 hours' 
pay at the rate prescribed in Clause 4.—Wages in 
respect of each completed week of continuous 
service in that qualifying period. 

(b) Where a worker is justifiably dismissed for 
misconduct during any qualifying 12 monthly 
period, the provisions of this subclause do not apply 
in respect of any completed month of service in the 
qualifying period. 

(4) In addition to any payment to which he may 
be entitled under subclause (3) of this clause a 
worker whose employment terminates after he has 
completed a 12 month qualifying period and has not 
been allowed leave prescribed under this award in 
respect of that qualifying period shall be given 
payment in lieu of so much of that leave as has not 
been allowed unless — 

(a) he has been justifiably dismissed for 
misconduct; and 

(b) the misconduct for which he has been 
dismissed occurred prior to the completion 
of that qualifying period. 

(5) Notwithstanding anything else herein con- 
tained, if the employer observes a Christmas close 
down for the purpose of granting annual leave may 
require a worker to take his annual leave in not more 
than two periods but neither of such periods shall be 
less than one week. 

(6) In the event of a worker being employed by 
the employer for portion only of a year he shall only 
be entitled subject to subclause (3) of this clause to 
such leave on full pay as is proportionate to his 
length of service during that period with the 
employer, and if such leave is not equal to the leave 
given to the other workers he shall not be entitled to 
work on pay whilst the other workers of such 
employment are on leave on full pay. 

(7) In special circumstances and by mutual 
consent of the employer, the worker and the union 
concerned, annual leave may be taken in not more 
than two periods. 

(8) Any time in respect of which a worker is 
absent from work except time for which he is 
entitled to claim sick pay or time spent on holidays 
or annual leave as prescribed by this award shall not 
count for the purpose of determining his right to 
annual leave. 

(9) The provisions of this clause shall not apply to 
casual workers. 

8.—Long Service Leave. 
(1) The Long Service Leave provisions published 

in Volume 58 of the WAIG at pages one to six 
inclusive are hereby incorporated in and shall be 
deemed to be part of this appendix. 

(2) Notwithstanding Clause 4.—Payment for 
Period of Leave subclause (2) of the Long Service 
Leave Provisions the rate of pay applicable to a 
worker whilst on Long Service Leave shall be the 
rates prescribed by Clause 4.—Wages of this 
appendix. 
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POLICE. 
Award No. 2 of 1966. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1012 of 1986. 

Between the Honourable Minister for Police, Applicant 
and Western Australian Police Union of Workers, 
Respondent. 

Order. 
HAVING heard Miss E.J. McAdam on behalf of the 
applicant and Mr P.I.E. Stingemore on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Police Award 1965, No. 2 of 1966 as 
amended and consolidated, be further amended in 
accordance with the following Schedule with effect 
from the first pay period commencing on or after 
this day. 

Dated at Perth this 1st day of December 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 14.—Additional Allowances: Delete 

subclause (1) of this clause and insert in lieu: 
14.—Additional Allowances. 

(1) Subject to the provisions of Clause 7 of this 
Award there shall be paid to an employee while 
occupying a position or performing any of the duties 
specified in column 1 hereunder the appropriate 
annual allowance prescribed in column 2. 
Column 1 

« 
Officer in Charge, Criminal 
Investigation Branch 
Officer in Charge, Road Traffic 
Patrol 
Officer in Charge, (District Officer) 
Perth District 
Officer in Charge, (District Officer) 
Fremantle District 
Officer in Charge, Liquor and 
Gaming Branch 
Officer in Charge, Firearms Branch 
Officer in Charge, Prosecuting 
Branch 
Officer in Charge, Scientific Branch 
Officer in Charge, Communications 
Branch 
Officer in Charge, Police Training 
Branch 
Officer in Charge, Planning and 
Research Section 
Officer in Charge, Police Transport 
(26 January 1984) 
Officer in Charge, Staff Office 
Officer in Charge, Electronic Data 
Processing Branch 
Sergeant in Charge, Communications 
Technical Section, being the holder of 
at least a — Second Class Commercial 
Operator's Certificate of Proficiency 
(inclusive of all other allowances 
under this subclause) 

Column 2 
S per annum 

Column 1 

Officer in Charge, Water Police being 
in possession of a — Limited Coast 
Trade Master's Certificate of 
Proficiency and/or Marine Motor 
Engineer's Certificate of Proficiency 
(inclusive of all other allowances 
under this subclause except the 
allowance payable to members of the 
police diving squad) 

Officer in Charge of a Station 
required to occupy departmental 
quarters attached or adjacent thereto 

District Officers (other than Perth 
and Fremantle Districts) 

Detectives, including Probationary 
Detectives 

Members of the Gold Stealing 
Detection Staff — who are not 
Detectives 
Members of the Bomb Disposal 
Squad (inclusive of all other 
allowances under this subclause) 
Radio Technicians if in possession of 
at least a — Second Class Commercial 
Operator's Certificate of Proficiency 
or the equivalent Radio Technical 
Trades Certificate 
Trainee Radio Technicians on 
appointment 
Video Technicians where 
appropriately qualified 
Members of the Liquor and Gaming 
Branch 
Air Patrol — Officers holding a 
Commercial Pilot's Licence and in 
addition a Class 3 Instrument Rating 
issued by the Department of 
Transport 
Officers holding a Commercial Pilot's 
Licence issued by the Department of 
Transport 
Members appointed to the Public 
Relations Section 
Members of the Coronial Inquiry 
Section 
Sergeant in Charge, Traffic Patrol 
Region 
Officer in Charge, Public Relations 
Office, Traffic Patrol Perth 
Members of the Cargo Pillaging 
Squad 
Members of the Commercial Agents 
Squad 
Water Police in Possession of — 
Limited Coast Trade Master's 
Certificate of Proficiency and/or a 
Marine Motor Engineer's Certificate 
of Proficiency (inclusive of all other 
allowances under this subclause, 
except the allowance payable to 
members of the Police Diving Squad) 
Either Limited Coast Trade Master's 
Certificate of Proficiency or a Marine 
Motor Engineer's Certificate of 
Proficiency (inclusive of all other 
allowances under this subclause except 
the allowance payable to members of 
the Police Diving Squad) 
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Column 1 Column 2 
$ per annum 

Harbour and River Master's 
Certificates of Proficiency (inclusive 
of all other allowances under this 
subclause, except the allowance 
payable to members of the Police 
Diving Squad) 440 
Motor Engine Driver's Certificate of 
Proficiency (inclusive of all other 
allowances under this subclause except 
the allowance payable to members of 
the Police Diving Squad) 290 
Coxswain's Certificate of Proficiency 
(inclusive of all other allowances 
under this subclause except the 
allowance payable to members of the 
Police Diving Squad) 290 
3rd Class Commercial Radio 
Operator's Certificate of Proficiency 
(inclusive of all other allowances 
under this subclause) 215 
Members of the Communications 
Branch (other than Radio 
Technicians) 440 
Analyst Operator Electronic Data 
Processing Branch 440 
Assistant Prosecuting Officer, when 
appointed as such 440 
Members of the Law Review Unit 440 
Members of the Traffic Patrol and 
members of the General Duties 
Section required to perform patrol 
and/or inquiry duties as the greater 
part of their duty 365 
Photography, after five years 290 
Breathalyser Operator 290 
Fingerprints — After five years 
experience and upon being classed as 
having attained expert status 290 
Members of the Police Diving Squad 290 
Sergeant in Charge of Mounted Police 
Section 290 
Sergeant in Charge Law Education 
Section 290 
Sergeant in Charge Police Academy 290 
Playing Members Police Pipe Band 215 
79 Division 515 

PORCELAIN WORKERS. 
Award No. 1 of 1970. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 704 of 1986. 

Between the Federated Brick, Tile and Pottery Industrial 
Union of Australia (Union of Workers), Western 
Australian Branch, Applicant and Bristile Ltd, 
Respondent. 

Order. 
HAVING heard Mr I.J. Sands on behalf of the Appli- 
cant and Mr K. J. Farrell on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 

itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 23 July 1986, have 
been complied with, and by consent, hereby orders — 

That the Porcelain Workers Award No. 1 of 1970 
as amended, be further amended in accordance with 
the following Schedule with effect from the date 
hereof. 

Dated at Perth this 5th day of December 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: delete this clause and 

insert in lieu thereof:— 
2.—Arrangement. 

1. Title. 
2. Arrangement. 
3. Scope. 
4. Area. 
5. Term. 
6. Hours. 
6A. Implementation of 38-Hour Week. 
7. Shift Work. 
8. Overtime. 
9. Mixed Functions. 
10. Meal Interval. 
11. Holidays. 
12. Annual Leave. 
13. Wages. 
14. Sick Leave. 
15. Payment of Wages. 
16. Contract of Service. 
17. Posting of Award. 
18. Time and Wages Records. 
19. First Aid Outfit. 
20. Board of Reference. 
21. Breakdowns, etc. 
22. Under-Rate Workers. 
23. Junior Worker's Certificate. 
24. Long Service Leave. 
25. Representative Interviewing Workers. 
26. Maternity Leave. 
27. Kiln Crews. 
28. Bereavement Leave. 
29. Piecework. 
30. Additional Provisions. 
31. Junior Employees — Special Orders. 
32. Supply and Issue of Safety Equipment. 

2. Immediately after Clause 31.—Junior Employees 
— Special Orders add the following clause:— 

32.—Supply and Issue of Safety Equipment. 
Employees shall wear approved safety type 

footwear and safety equipment as agreed suitable 
and necessary by the employer and the union. 

All types of safety footwear and safety equipment 
as agreed necessary shall be supplied by the 
employer free of charge. 

The first issue of safety footwear shall be made 
within 21 days of commencement of employment by 
the employee and shall be replaced by the employer 
each year thereafter; all other safety equipment to 
be supplied where necessary before commencing the 
particular work task. 

Subsequent issues of safety footwear in excess of 
one issue per year may be made by the employer 
depending on the circumstances of replacement. 

An employee may be permitted to commence 
work on any day after such initial issue without the 
wearing of the safety type footwear provided that 
permission to work without the wearing of such 
safety footwear is obtained from Management. 

An employee who does not remain in the service 
of an employer for a period of time exceeding three 
calendar months from the date of issue of safety 
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footwear shall pay to the employer the cost of such 
safety footwear on a proportionate basis as 
follows:— 

(a) If less than one month's service from date 
of issue; 100 per cent of the cost of 
purchasing such footwear. 

(b) More than one month but less than two 
months completed service; 66 per cent of 
the cost of purchasing such footwear. 

(c) More than two months but less than three 
months' completed service; 33 Vi per cent 
of the cost of purchasing such footwear. 

(d) After three months' completed service no 
charge providing that any employee who 
loses and/or damages such footwear 
through a negligent act shall be required to 
reimburse the employer the full cost of the 
next issued pair of footwear. 

(e) The amounts referred to in (a), (b) and (c) 
above may be deducted from an employees 
termination payment. 

PUBLIC SERVICE ALLOWANCES (District). 
Agreement No. 5 of 1973. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 57 of 1986. 

Between Civil Service Association of Western Australia 
(Inc), Applicant and the Public Service Board, 
Respondent. 

Order. 
HAVING heard Mr R. J. Manning on behalf of the appli- 
cant, Ms L.J. Heath on behalf of the respondent and 
Miss E.J. McAdam intervening on behalf of the 
Honorary Minister for Industrial Relations, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the Public Service Allowances (District) 
Agreement No. 5 of 1973 as amended, be further 
amended in accordance with the following 
Schedule, with effect on or from the 1st day of 
January 1987. 

Dated at Perth this 21st day of November 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
Clause 5.—Adjustment of Rates: Delete this clause 

and insert in lieu thereof: 
5.—Adjustment of Rates. 

Notwithstanding the provisions of Clause 7 of this 
Agreement, the rates expressed in Schedule 1 to this 
Award shall be adjusted every 12 months in 
accordance with the official "Consumer Price 
Index" for Perth as published by the Australian 
Bureau of Statistics. 
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RAILWAY OFFICERS. 
Award No. 1 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. RGB 11 of 1986. 

Between West Australian Railway Officers' Union, 
Applicant and Western Australian Government 
Railways Commission, Respondent. 

Order. 
HAVING heard Mr R.L. Robinson on behalf of the 
Applicant and Mr K. Baldwin on behalf of the Respon- 
dent, the Railways Classification Board, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, having satisfied itself that the terms of the General 
Order of the Commission No. 261 of 1986, dated 23 July 
1986, have been complied with, and by consent, hereby 
orders — 

That the Railway Officers' Award No. 1 of 1985 
as amended, be further amended in accordance with 
the following Schedule with effect from the date 
hereof, save that the amendment in respect of 
Clause 18.—Away from Home and Meal 

. Allowances shall have effect from the beginning of 
the first pay period commencing on or after the 1st 
day of September 1986. 

Dated at Perth this 8th day of December 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, 

Railways Classification Board. 

Schedule. 
1. Amend Clause 18.—Away from Home and Meal 

Allowances as follows: 

A. Delete subclauses (1) (a) and (b) and insert in lieu 
thereof:— 

(1) (a) Allowances to meet travelling expenses of 
Officers where an overnight stay at a hotel or motel 
is involved will be paid:— 

ABC 
All Married Single 
Officers Officers Officers 
for after after 
42 days 42 days 42 days 

per day per day per day 
s s s 

WA — Suburban Area 69.55 34.80 23.20 
WA — South of 26 degrees Latitude 58.60 29.30 19.55 
Interstate — Capital City 98.80 49.40 32.90 
Interstate — Other than Capital City 58.60 29.30 19.95 

(b) Where accommodation other than at a hotel 
or motel is obtained:— 

South of 26 degrees Latitude $29.85 
Interstate $42.90 

B. Delete subclause (2) (c) and insert in lieu thereof:— 
(2) (c) (i) Breakfast  $6.40 

(ii) Lunch   $6.40 
(iii) Evening meal $13.05 

C. Delete subclause (3) and insert in lieu thereof:— 
(3) An Officer travelling on duty within a radius 

of 50km from his normal place of employment 
which requires his absence from his home station 
over the usual meal period shall be paid the amount 
of $2.80 for each meal necessarily purchased, 
provided that 

(i) such travelling is not a normal feature in 
the performance of his duties; 

(ii) total reimbursement under this subclause 
for any one pay period shall not exceed the 
amount of $14.00. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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2. Immediately after Clause 37.—Buffer Allowance 
insert the following:'— 

31 A.—Introduction of Change. 

(1) Commission's Duty to Notify 
(a) Where the Commission has made a 

definite decision to introduce major 
changes in production, program, 
organisation, structure or technology that 
are likely to have significant effects on 
officers, the Commission shall notify the 
officers who may be affected by the 
proposed changes and their Union. 

(b) "Significant effects" include termination 
of employment, major changes in the 
composition, operation or size of the 
Commission's workforce or in the skills 
required; the elimination or diminution of 
job opportunities, promotion oppor- 
tunities or job tenure; the alteration of 
hours of work; the need for retraining or 
transfer of officers to other work or 
locations and restructuring of jobs. Pro- 
vided that where the Award makes 
provision for alteration of any of the 
matters referred to herein an alteration 
shall be deemed not to have significant 
effect. 

(2) Commission's Duty to Discuss Change 
(a) The Commission shall discuss with the 

officers affected and their Union, inter 
alia, the introduction of the changes 
referred to in subclause (1) hereof, the 
effects the changes are likely to have on 
officers, measures to avert or mitigate the 
adverse effects of such changes on officers 
and shall give prompt consideration to 
matters raised by the officers and/or their 
Union in relation to the changes. 

(b) The discussion shall commence as early as 
practicable after a firm decision has been 
made by the Commission to make the 
changes referred to in subclause (1) hereof. 

(c) For the purposes of such discussion, the 
Commission shall provide to the officers 
concerned and their Union, all relevant 
information about the changes including 
the nature of the changes proposed; the 
expected effects of the changes on officers 
and any other matters likely to affect 
officers, provided that the Commission 
shall not be required to disclose confiden- 
tial information the disclosure of which 
would be inimical to the Commission's 
interests. 

ROPE AND TWINE WORKERS. 
Award No. 11 of 1963. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 650 of 1984. 

Between Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and WA Rope and Twine, 
Respondent. 

Order. 
HAVING heard Ms S. Jackson on behalf of the Appli- 
cant, and having read and considered a signed, con- 
senting statement from the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Rope and Twine Workers' Award No. 
11 of 1963 be varied in accordance with the attached 
schedule and that such variation shall have effect as 
and from the first pay period commencing on or 
after 1 November 1986. 

Dated at Perth this 11th day of November 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 2.—Arrangement: Immediately after the 

numbers and title 29.—Maternity Leave add the 
numbers and title 30.—Payment of Wages — 38-Hour 
Week, existing Clause 30 to be renumbered as Clause 31. 

Clause 6.—Hours: Delete this clause and insert the 
following in lieu: 

6.—Hours. 
Section A — Hours: 

(1) (a) The provisions of this clause apply to all 
workers to whom this award applies. 

(b) Subject to the provisions of this clause the 
ordinary hours of work shall be an average of 38 per 
week to be worked on one of the following bases. 

(i) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 
14 consecutive days; or 

(iii) 114 hours within a work cycle not exceed- 
ing 21 consecutive days; or 

(iv) 152 hours within a work cycle not exceed- 
ing 28 consecutive days. 

(c) The ordinary hours of work may be worked on 
any or all days of the week, Monday to Friday, 
inclusive, and except in the case of shift workers, 
shall be worked between the hours of 7.00 a.m. and 
5.00 p.m. Provided that the spread of hours may be 
altered by agreement between the employer and the 
majority of workers in the plant or section or 
sections concerned. 

(d) Where an ordinary shift or shift worker 
finishes not later than S.OO a.m. on Saturday, such 
hours on the Saturday shall be deemed to be 
ordinary hours of employment and shall not be 
subject to penalty rates. 

(e) The ordinary hours of work shall not exceed 
10 hours on any day. 

Provided that in any arrangement of ordinary 
working hours, where such ordinary hours are to 
exceed eight hours on any day, the arrangement of 
hours shall be subject to the agreement between the 
employer and the majority of workers in the plant or 
section or sections concerned. 

(f) The ordinary hours of work shall be 
consecutive except for the meal interval as pre- 
scribed in subclause (g) hereof. 

(g) A meal break of a period agreed upon between 
the majority of the workers and the employer at 
each factory shall be allowed between the hours of 
11.00 a.m. and 2.00 p.m. on Monday to Friday 
inclusive. In default of such agreement the mei 
break shall be not more than one hour and not less 
than 30 minutes to be taken within the aforemen- 
tioned period. 
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Section B — Implementation of 38-Hour Week: 
(1) Except as provided in subclause (4) hereof, the 

method of implementation of the 38-hour week may 
be any one of the following: 

(a) by workers working less than eight 
ordinary hours each day; or 

(b) by workers working less than eight 
ordinary hours on one or more days each 
week; or 

(c) by fixing one day of ordinary working 
hours on which all workers will be off duty 
during a particular work cycle; or 

(d) by rostering workers off duty on various 
days of the week during a particular work 
cycle so that each worker has one day of 
ordinary hours off duty during that cycle. 

(e) Any day off duty shall be arranged so that 
it does not coincide with a holiday 
prescribed in subclause (1) of Clause 7.— 
Public Holidays, of this award. 

(2) In each plant, an assessment should be made 
as top which method of implementation best suits 
the business and the proposal shall be discussed with 
the workers concerned, the objective being to reach 
agreement on the method of implementation prior 
to 1 November 1986. 

(3) In the absence of an agreement at plant level, 
the procedure for resolving special, anomalous or 
extraordinary problems shall be as follows: 

(a) Consultation shall take place within the 
particular establishment concerned. 

(b) If it is unable to be resolved at establish- 
ment level, the matter shall be referred to 
the State Secretary of the Union (or 
Unions) concerned or his deputy, at which 
level a conference of the parties shall be 
convened without delay. 

(c) In the absence of agreement either party 
may refer the matter to the Western 
Australian Industrial Commission. 

(4) Different methods of implementation of a 
38-hour week may apply to various groups or 
sections of workers in the plant or establishment 
concerned. 

(5) Notice of Days Off Duty: Except as provided 
in subclause (6) hereof, in cases where, by virtue of 
the arrangement of his ordinary working hours, a 
worker in accordance with paragraphs (c) and (d) of 
subclause (1) hereof, is entitled to a day off duty 
during his work cycle, such worker shall be advised 
by the employer at least four weeks in advance of the 
day he is to take off duty. 

(6) (a) An employer, with the agreement of the 
majority of workers concerned, may substitute the 
day a worker is to take off in accordance with para- 
graphs (c) and (d) of subclause (1) hereof, for 
another day in the case of a breakdown in machinery 
or a failure or shortage of electric power or to meet 
the requirements of the business in the event of rush 
orders or some other emergency situation. 

(b) An employer and worker may by agreement 
substitute the day the worker is to take off for 
another day. 
Section C — Procedures for In-Plant Discussions: 

(1) Procedures shall be established for in-plant 
discussions, the objective being to agree on the 
method of implementing a 38-hour week in accor- 
dance with Section A — Hours and B — Implemen- 
tation of 38-Hour Week of this clause and shall 
entail an objective review of current practices to 
establish where improvements can be made and 
implemented. 

(2) The procedures should allow for in-plant dis- 
cussions to continue even though all matters may 
not be resolved by 1 November 1986. 

(3) The procedures should make suggestions as to 
the recording of understandings reached and 
methods of communicating agreements and under- 
standings to all workers, including the overcoming 
of language difficulties. 

(4) The procedures should allow for the monitor- 
ing of agreements and understandings reached in- 
plant. 

(5) In cases where agreement cannot be reached 
in-plant in the first instances or where problems 
arise after initial agreements of understandings have 
been achieved in-plant, a formal monitoring 
procedure shall apply. The basic steps in this 
procedure shall be as applies with respect to special, 
anomalous or extraordinary problems as prescribed 
in subclause (3) of Section B of this clause. 

Clause 6A.—Shift Work: Delete this clause and insert 
the following in lieu: 

6A.—Shift Work. 
(1) The provisions of this clause apply to all 

workers engaged on shift work. 
(2) An employer may work his establishment on 

shifts but before doing so shall give notice of his 
intention to the Union or Unions concerned and of 
the intended starting and finishing times of ordinary 
working hours of the respective shifts. 

(3) (a) Where any particular process is carried out 
on shifts other than day shift, and less than five 
consecutive afternoon or five consecutive night 
shifts are worked on that process, then workers 
employed on such afternoon or night shifts shall be 
paid at overtime rates. 

(b) The sequence of work shall not be deemed to 
be broken under the preceding paragraph by reason 
of the fact that work on the process is not carried out 
on a Saturday or Sunday or any other day that the 
employer observes a shut down for the purpose of 
allowing a 38-hour week or on any holiday. 

(4) Where a shift commences at or after 11.00 
p.m. then the whole shift shall be paid for at the rate 
which applies to the major portion of the shift. 

(5) The loading on the ordinary rates of pay for 
shift work shall be 15 per cent for afternoon shift 
and for night shift. 

(6) When work is performed on any shift other 
than day shift the ordinary working hours pre- 
scribed by Clause 6.—Hours, of this award shall be 
inclusive of a paid meal interval of 20 minutes. 

Clause 7A.—Annual Leave: Delete subclause (7) of 
this clause and insert the following in lieu: 

(7) If, after one month's continuous service in 
any qualifying 12 monthly period an employee law- 
fully leaves his/her employment or his/her employ- 
ment is terminated by the employer through no fault 
of the employee, the employee shall — 

(a) if such termination occurs before 1 
November 1986 be paid 3.08 hours' pay at 
the rate of wage prescribed by subclause 
(1) of this clause, divided by 40, in respect 
of each completed week of continuous 
service; or 

(b) if termination occurs on or after 1 
November 1986 be paid 2.923 hours' pay 
at the rate of wage prescribed by subclause 
(1) of this clause, divided by 38, in respect 
of each completed week of continuous 
service. 

Clause 8.—Overtime: Delete this clause and insert the 
following in lieu: 

8.—Overtime. 
(1) The provisions of this clause apply to all 

workers. 
(2) (a) An employer may require any worker to 

work reasonable overtime at overtime rates and such 
worker shall work overtime in accordance with such 
requirement. 
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(b) No Union or Association party to this award, 
or worker or workers covered by this award, shall in 
any way, whether directly or indirectly, be a party to 
or concerned in any ban, limitation, or restriction 
upon the working of overtime in accordance with 
the requirements of this subclause. 

(c) A worker who is recalled to work after his/her 
normal shift has been completed shall be paid for a 
minimum of three hours at overtime rates. 

(3) (a) Subject to the provisions of this subclause, 
all work done beyond the ordinary working hours 
on any day, Monday to Friday, inclusive, shaU be 
paid for at the rate of time and one half for the first 
two hours and double time thereafter. 

For the purposes of this subclause, ordinary 
hours shall mean the hours of work fixed in an 
establishment in accordance with Sections A — 
Hours, B — Implementation of 38-Hour Week and 
C — Procedures for In-Plant Discussions of Clause 
6.—Hours. 

(b) (i) Work done on Saturdays after 12 noon or 
on Sundays shall be paid for at the rate of 
double time. 

(ii) Work done on any day prescribed as a 
holiday under this award shall be paid for 
at the rate of double time and one half. 

(c) Work done on Saturdays prior to 12 noon 
shall be paid for at the rate of time and one half for 
the first two hours and double time thereafter but 
this paragraph does not apply in a case to which 
paragraph (d) of subclause (1) of Section A — 
Hours of Clause 6.—Hours, applies. 

(d) In computing overtime each day shall stand 
alone. 

(e) Overtime on shift work shall be based on the 
rate payable for shift work. 

Clause 11.—Payment for Sickness: Delete this clause 
and insert the following in lieu: 

11.—Absence Through Sickness. 
(1) (a) A worker who is unable to attend or 

remain at his place of employment during the 
ordinary hours of work by reason of personal ill 
health or injury shall be entitled to payment during 
such absence in accordance with the provisions of 
this clause. 

(i) Worker who actually works 38 ordinary 
hours each week: 
A worker whose ordinary hours of work 
are arranged in accordance with para- 
graphs (a) or (b) of subclause (1) of Section 
B — Implementation of 38-Hour Week of 
Clause 6.—Hours so that he actually 
works 38 ordinary hours each week shall 
be entitled to payment during such absence 
for the actual ordinary hours absent. 

(ii) Worker who works an average of 38 
ordinary hours each week: 
A worker whose ordinary hours of work 
are arranged in accordance with 
paragraphs (c) or (d) of subclause (1) of 
Section B — Implementation of 38-Hour 
Week of Clause 6.—Hours so that he 
works an average of 38 ordinary hours 
each week during a particular work cycle 
shall be entitled to pay during such absence 
calculated as follows: 

duration of absence x appropriate weekly rate 
ordinary hours normally 5 

worked that day 

A worker shall not be entitled to claim 
payment for personal ill health or injury 
nor will his sick leave entitlement be 
reduced if such ill health or injury occurs 
on the week day he is to take off duty in 
accordance with paragraph (c) or (d) of 

subclause (1) of Section B — Implementa- 
tion of 38-Hour Week of Clause 
6.—Hours. 

(b) Notwithstanding the provisions of paragraph 
(a) of this subclause a worker may adopt an alter- 
native method of payment of sick leave entitlements 
where the employer and the majority of his 
employees so agree. 

(c) Entitlement to payment shall accrue at the rate 
of one sixth of a week for each completed month of 
service with the employer. 

(d) If in the first or successive years of service with 
the employer a worker is absent on the ground of 
personal ill health or injury for a period longer than 
his entitlement to paid sick leave, payment may be 
adjusted at the end of that year of service, or at the 
time the worker's services terminate, if before the 
end of that year of service, to the extent that the 
worker has become entitled to further paid sick 
leave during that year of service. 

(2) The unused portions of the entitlement to paid 
sick leave in any one year shall accumulate from 
year to year and subject to this clause may be 
claimed by the worker if the absence by reason of 
personal ill health or injury exceeds the period for 
which entitlement has accrued during the year at the 
time of the absence. Provided that a worker shall 
not be entitled to claim payment for any period 
exceeding 10 weeks in any one year of service. 

(3) To be entitled to payment in accordance with 
this clause the worker shall as soon as reasonably 
practicable advise the employer of his inability to 
attend for work, the nature of his illness or injury 
and the estimated duration of the absence. Provided 
that such advice, other than in extraordinary 
circumstances shall be given to the employer within 
24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to a 
worker who fails to produce a certificate from a 
medical practitioner dated at the time of the absence 
or who fails to supply such other proof of the illness 
or injury as the employer may reasonably require 
provided that the worker shall not be required to 
produce a certificate from a medical practitioner 
with respect to absences of two days or less unless 
after two such absences in any year of service the 
employer requests in writing that the next and subse- 
quent absences in that year if any, shall be 
accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, 
the provisions of this clause apply to a worker who 
suffers personal ill health or injury during the time 
when he is absent on annual leave and the worker 
may apply for and the employer shall grant paid sick 
leave in place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if 
the worker was confined to his place of residence or 
a hospital as a result of his personal ill health or 
injury for a period of seven consecutive days or 
more and he produces a certificate from a registered 
medical practitioner that he was so confined. 
Provided that the provisions of this paragraph do 
not relieve the worker of the obligation to advise the 
employer in accordance with subclause (3) of this 
clause if he is unable to attend for work on the 
working day next following his annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the worker was entitled at the time he 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and 
(c) of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced 
by the paid sick leave and the replaced annual leave 
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may be taken at another time mutually agreed to by 
the employer and the worker or, failing agreement, 
shall be added to the worker's next period of annual 
leave or, if termination occurs before then, be paid 
for in accordance with the provisions of Clause 7A. 
—Annual Leave. 

(e) Payment for replaced annual leave shall be at 
the rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 7A.—Annual Leave 
shall be deemed to have been paid with respect to the 
replaced annual leave. 

(6) Where a business has been transmitted from 
one employer to another and the worker's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 63 of the Western 
Australian Industrial Gazette at pages one to four, 
the paid sick leave standing to the credit of the 
worker at the date of transmission from service with 
the transmittor shall stand to the credit of the 
worker at the commencement of service with the 
transmittee and may be claimed in accordance with 
the provisions of this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to workers who are entitled to 
payment under the Workers' Compensation Act nor 
to employees whose injury or illness is the result of 
the worker's own misconduct. 

(8) The provisions of this clause do not apply to 
casual workers. 

Clause 30.—Payment of Wages — 38-Hour Week: 
Immediately after Clause 29.—Maternity Leave of this 
award add the following new clause: 

30.—Payment of Wages — 38-Hour Week. 
(1) Each worker shall be paid the appropriate rate 

shown in Clause 19.—Wages of this award. Subject 
to subclause (2) of this clause payment shall be pro 
rata where less than the full week is worked. 

(2) From the date that a 38-hour week system is 
implemented by a worker wages shall be paid as 
follows: 

(a) Actual 38 ordinary hours: In the case of a 
worker whose ordinary hours of work are 
arranged in accordance with paragraph (a) 
or (b) of subclause (1) of Section B — 
Implementation of 38-Hour Week of 
Clause 6.—Hours so that he works 38 
ordinary hours each week, wages shall be 
paid weekly or fortnightly according to the 
actual ordinary hours worked each week 
or fortnight. 

(b) Average of 38 ordinary hours: Subject to 
subclauses (3) and (4) hereof, in the case of 
a worker whose ordinary hours of work 
are arranged in accordance with paragraph 
(c) or (d) of subclause (1) of Section B — 
Implementation of 38-Hour Week of 
Clause 6.—Hours so that he works an 
average of 38 ordinary hours each week 
during a particular work cycle, wages shall 
be paid weekly or fortnightly according to 
a weekly average of ordinary hours 
worked even though more or less than 38 
ordinary hours may be worked in any 
particular week of the work cycle. 

Special Note — Explanation of Averaging System. 
As provided in paragraph (b) of this subclause a 

worker whose ordinary hours may be more or less 
than 38 in any particular week of a work cycle, is to 
be paid his wages on the basis of an average of 38 
ordinary hours so as to avoid fluctuating wage 
payments each week. An explanation of the 
averaging system of paying wages is set out below: 

(i) Section B — Implementation of 38-Hour 
Week in Clause 6.—Hours in subclause (1) 
paragraphs (c) and (d) provides that in 

implementing a 38-hour week the ordinary 
hours of a worker may be arranged so that 
he is entitled to a day off, on a fixed day or 
rostered day basis, during each work cycle. 
It is in these circumstances that the 
averaging system would apply. 

(ii) If the 38-hour week is to be implemented 
so as to give a worker a day off in each 
work cycle this would be achieved if, 
during a work cycle of 28 consecutive days 
(that is, over four consecutive weeks) the 
workers' ordinary hours were arranged on 
the basis that for three of the four weeks he 
worked 40 ordinary hours each week and 
in the fourth week he worked 32 ordinary 
hours. That is, he would work for eight 
ordinary hours each day, Monday to 
Friday inclusive for three weeks and eight 
ordinary hours on four days only in the 
fourth week — a total of 19 days during 
the work cycle. 

(iii) In such case the averaging system applies 
and the weekly wage rates for ordinary 
hours of work applicable to the employee 
shall be the average weekly wage rates set 
out for the employee's classification in 
Clause 19.—Wages of this award and shall 
be paid each week even though more or 
less than 38 ordinary hours are worked 
that week. 
In effect, under the averaging system, the 
employee accrues a "credit" each day he 
works actual ordinary hours in excess of 
the daily average which would otherwise 
be seven hours 36 minutes. This "credit" 
is carried forward so that in the week of 
the cycle that he works on only four days, 
his actual pay would be for an average of 
38 ordinary hours even though, that week, 
he works a total of 32 ordinary hours. 
Consequently, for each day an employee 
works eight ordinary hours he accrues a 
"credit" of 24 minutes (0.4 hours). 
The maximum "credit" the employee may 
accrue under this system is 0.4 hours on 19 
days; that is, a total of seven hours and 36 
minutes. 

(iv) As provided in subclause (3) of this clause, 
an employee will not accrue a "credit" for 
each day he is absent from duty other than 
on annual leave, long service leave, 
holidays prescribed under this award, paid 
sick leave, workers' compensation or 
bereavement leave. 

(3) Absences from Duty 
(a) An employee whose ordinary hours are 

arranged in accordance with paragraph (c) 
or (d) of Section B — Implementation of 
38-Hour Week of Clause 6.—Hours and 
who is paid wages in accordance with para- 
graph (a) of subclause (2) hereof and is 
absent from duty (other than on annual 
leave, long service leave, holidays pre- 
scribed under this award, paid sick leave, 
workers' compensation or bereavement 
leave) shall, for each day he is so absent, 
lose average pay for that day calculated by 
dividing his average weekly wage rate by 
five. 

An employee who is so absent from duty 
for part of a day shall lose average pay for 
each hour he is absent by dividing his 
average daily pay rate by eight. 

(b) Provided when such an employee is absent 
from duty for a whole day he wifl not accrue a 
"credit" because he would not have worked 
ordinary hours that day in excess of seven hours 
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36 minutes for which he would otherwise have 
been paid. Consequently, during the week of 
the work cycle he is to work less than 38 
ordinary hours he will not be entitled to average 
pay for that week. In that week, the average 
pay will be reduced by the amount of the 
"credit" he does not accrue for each whole day 
during the work cycle he is absent. 
The amount by which an employee's average 
weekly pay will be reduced when he is absent 
from duty (other than on annual leave, long 
service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation 
or bereavement leave) is to be calculated as 
follows: 
Total of "credits" not 
accrued during cycle x average weekly pay 

38 
Examples: (An employee's ordinary hours are 

arranged so that he works eight ordinary hours on five 
days of each week for three weeks and eight ordinary 
hours on four days of the fourth week.) 

1. Employee takes one day off without authorisation 
in first week of cycle. 

Week of Cycle Payment 
1st Week = average weekly pay 

less one day's pay 
(i.e. one-fifth) 

2nd and 3rd Weeks = average weekly pay 
each week 

4th Week = average pay 
less credit not accrued 
on day of absence 

= average pay 
less 0.4 hours 
x average weekly pay 

38 
2. Employee takes each of the four days off without 

authorisation in the fourth week. 
Week of Cycle Payment 
1st, 2nd and 
3rd Weeks = average pay each week 
4th Week = average pay 

less four-fifths of 
average pay for the four 
days absent 
less total of credits not 
accrued that week 

= one-fifth average pay 
less 0.4 hours 
x average weekly pay 

38 
= one-fifth average pay 

less 1.6 hours 
x average weekly pay 

38 
(4) Alternative Method of Payment: An alterna- 

tive method of paying wages to that prescribed by 
subclauses (2) and (3) of this clause may be agreed 
between the employer and the majority of the 
employees concerned. 

(5) Day Off Coinciding with Pay Day: In the 
event that an employee, by virtue of the arrange- 
ment of his ordinary working hours, is to take a day 
off duty on a day which coincides with pay day , such 
employee shall be paid no later than the working day 
immediately following pay day. Provided that, 
where the employer is able to make suitable arrange- 
ments, wages may be paid on the working day 
preceding pay day. 

(6) Method of Payment: The employee may be 
paid his wages by cheque or into his bank account. 

(7) Termination of Employment: An employee 
who lawfully leaves his employment or is dismissed 
for reasons other than misconduct shall be paid all 
moneys due to him at the termination of his service 
with the employer. 

Provided that in the case of an employee whose 
ordinary hours are arranged in accordance with 
paragraph (c) or (d) of subclause (1) of Section B — 
Implementation of 38-Hour Week and who is paid 
average pay and who has not taken the day off due 
to him during the work cycle in which his employ- 
ment is terminated, the wages due to that employee 
shall include a total of credits accrued during the 
work cycle as detailed in the Special Note following 
paragraph (b) of subclause (2) of this clause. 

Provided further, where the employee has taken a 
day off during the work cycle in which his employ- 
ment is terminated, the wages due to that employee 
shall be reduced by the total of credits which have 
not accrued during the work cycle. 

(8) Details of Payments to be Given: Where an 
employee requests his employer to state in writing 
with respect to each week's wages the amount of 
wages to which he is entitled, the amount of deduc- 
tions made therefrom, the net amount being paid to 
him, and the number of hours worked, the employer 
shall do so not less than two hours before the 
employee is paid. 

(9) Calculation of Hourly Rate: Except as 
provided in subclause (3) of this clause the ordinary 
rate per hour shall be calculated by dividing the 
appropriate weekly rate by 38. 

(10) No deduction shall be made from an 
employee's wages unless the employee has 
authorised such deduction in writing. 

AGREEMENTS — 
Industrial — retirements from — 

NOTICE 

IN THE MATTER of the filing in the office of the 
Registrar, a Notice of Retirement from an Industrial 
Agreement; in accordance with section 41 (7) of the 
Industrial Relations Act 1979, Fremantle Gas and Coke 
Company cease to be a party to the Gas Workers 
(Fremantle Gas and Coke Company) Agreement 1973 
No. 1 of 1974 on and from 27 December 1986. 

Dated at Perth this 31st day of December 1986. 

R.C. LOVEGROVE, 
Acting Deputy Registrar. 

NOTICES — 
Award/agreement matters — 

Application No. A22 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"BURSWOOD ISLAND RESORT 

(MAINTENANCE EMPLOYEES) AWARD 

NOTICE is given that an application has been made to 
the Commission by Burswood Management Ltd under 
the Industrial Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 81 

3.—Area and Scope. 
This Award shall operate over the area of land 

occupied by the Burswood Island Resort, and it shall 
apply to all employees employed in the callings 
mentioned in Clause 14.—Wage Rates herein. 

14.—Wage Rates. 
Video Department 

Electronic Serviceperson (Grade I) 
Electronic Serviceperson (Grade II) 
Electronic Serviceperson (Grade III) 

Engineering Department 
Tradesperson 
Plant Attendant 
General Trades Assistant 

5.—Definitions. 
(1) "Casual Worker" means a worker engaged and 

paid as such. 
(2) "Electrical fitter" shall mean a Tradesperson 

engaged in making, repairing, altering, assembling, 
testing, winding or wiring electrical machines, 
instruments, meters, or other apparatus, other than wires 
leading thereto. 

(3) "Electrical Installer" shall mean a Tradesperson 
engaged in the installation of electric lighting, electric 
meters, bells, telephones or motors and apparatus used 
in connection therewith and includes an employee 
engaged in running, repairing or testing of conductors 
used for lighting, heating or power purposes. 

(4) "Electronic Serviceperson Level I" means an 
employee who upon commencement of employment 
does not hold appropriate trade/technology qualifica- 
tions and is required to carry out electronics work. 

(5) "Electronic Serviceperson Level 11" means an 
employee who — 

(a) Upon commencement of employment holds an 
appropriate trade/technology qualification; or 

(b) Has completed 12 months' service as an 
Electronic Serviceperson Level I. 

(6) "Electronic Serviceperson Level III" Electronic 
Serviceperson Level III shall mean an employee 
appointed as such who has the electronic experience 
necessary to service electronic equipment and can 
demonstrate and exhibit the following attributes — 

(a) Has sound technical and practical abilities, has 
attended Technical College courses or through 
the employee's own initiative has kept pace 
with technological changes and can 
demonstrate these skills as required. 

(b) Is able to work with minimal supervision. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 8th day of December 1986. 

K. SCAPIN, 
Registrar. 

Application No. A29 of 1985. 

APPLICATION FOR AN AWARD ENTITLED 
"CHILDREN'S SERVICES CONSENT AWARD 

(GOVERNMENT) 1985". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for the above Award. 

Those parts of the proposed Award which relate to 
area of operation and scope published at 66 WAIG 71 
have been amended by consent of the parties. 

As far as relevant, those parts of the proposed Award 
which now relate to area of operation or scope are 
published hereunder. 

3.—Area. 
This award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This award shall apply to the classifications described 

in Clause 22.—Wages of this award employed by the 
Minister for Education in Educational Institutions' Day 
Care Centres; the Minister for Health and the Minister 
for Community Services in Children's Services Facilities; 
and persons employed by Community Colleges pursuant 
to the Colleges Act 1978 in Child Care Centres. 

22.—Wages. 
Administrators/Co-Ordinators 
Pre-School Teachers 
Child Care Workers 
Child Care Aides 
Junior Aides 
Cook/Gardener 
Domestic Employee 

6.—Definitions. 
"Administrator/Co-Ordinator" shall be deemed to be 

the Administrator/Co-Ordinator of a Child Care Centre 
for the purposes of this award if: 

(1) his/her qualifications are sufficient for licensing 
provisions under the relevant State laws; 

(2) such a person is qualified under the relevant 
Commonwealth Government laws governing the 
payment of recurrent grants to Child Care Centres; 

(3) his/her duties include responsibility for the overall 
administration of the Centre, and particularly for: 

(a) the planning, organisation, implementation 
and supervision of a programme that will 
adequately meet the intellectual, physical, 
social and emotional needs of children 
attending the Centre, and the keeping of 
written records of this planning; 

(b) ordering, cataloguing and care of suitable 
equipment and general supplies; 

(c) hiring of staff in consultation with members of 
the Board of Management of the Centre; 

(d) keeping of day-to-day accounts and handling 
routine clerical matters; 

(e) participation in training programmes for staff 
and students when and if necessary; 

(f) undertaking such parental counselling as 
proves necessary from time to time. 

Provided that the person appointed to the position of 
Administrator/Co-Ordinator of a Child Care Centre 
shall be either: 

(a) a two year trained child care certificate holder, 
a two year trained teacher, NNEB, mothercraft 
nurse, enrolled nurse with paediatric certificate 
or other relevant qualification in the field of 
children's services; 

(b) a three year trained teacher, a registered nurse, 
a diploma of child care graduate, a graduate 
with a major in child psychology, early child- 
hood development or the equivalent; 
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(c) a four year trained teacher, a graduate with a 
major in child psychology, early childhood 
development or the equivalent. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 5th day of December 1986. 

K. SCAPIN, 
Registrar. 

Application No. A24 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
'COOGEE CHEMICAL EMPLOYEES 

AWARD 1986". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This award shall apply throughout the State of 

Western Australia to Coogee Chemicals Pty Ltd and its 
employees engaged in the manufacture of chemicals. 

9.—Wages. 
(1) Operator 
(2) Leading Hand Operator 

Junior Employees 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 16th day of December 1986. 

K. SCAPIN, 
Registrar. 
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(ii) any person referred to in (i) hereof who would 
have been a Government Officer within the 
meaning of section 96 of the Industrial 
Relations Act 1979 as enacted before the 
coming into operation of section 58 of the Acts 
Amendment and Repeal (Industrial Relations) 
Act 1984. 

(iii) any person employed in the following callings: 
Chief Executive Officer 
Deputy Chief Executive Officer 
Principal Adviser 
Secretary 
Agriculture Protection Adviser (howsoever 
designated) 
Senior Agricultural Protection Adviser 
(howsoever designated) 
Clerk (howsoever designated) 
Typist (howsoever designated) 
Clerk-Typist 
Regional Agriculture Protection Officer 
(howsoever designated) 
Data Processing Operator 
Supply and Transport Officer 
Stores Officer (howsoever designated) 
General Assistant (howsoever designated) 
Principal Research Officer 
Research Officer (howsoever designated) 
Technical Officer (howsoever designated) 
District Agricultural Protection Officer 
(howsoever designated) 
Unit Operator 
Inspector 
Patrol Officer 
Technical Assistant (howsoever designated) 
Economist 
Operator 
Clerical Assistant 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 12th day of December 1986. 

K. SCAPIN, 
Registrar. 

Application No. PSA A27 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"GOVERNMENT OFFICERS (AGRICULTURAL 

PROTECTION BOARD) AWARD 1986". 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of 
Western Australia under the Industrial Relations Act 
1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This Award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This Award shall apply to all Government Officers 

employed by the respondent and to the respondent 
employing such employees. 

6.—Definitions. 
"Government Officer" means — 

(i) every salaried employee 

Application No. PSA A26 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"GOVERNMENT OFFICERS (KINGS PARK 

BOARD) AWARD 1986". 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of 
Western Australia under the Industrial Relations Act 
1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This Award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This Award shall apply to all Government Officers 

employed by the respondent and to the respondent 
employing such employees. 

6.—Definitions. 
"Government Officer" means — 

(i) every salaried employee 
(ii) any person referred to in (i) hereof who would 

have been a Government Officer within the 
meaning of section 96 of the Industrial 
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Relations Act 1979 as enacted before the 
coming into operation of section 58 of the Acts 
Amendment and Repeal (Industrial Relations) 
Act 1984. 

(iii) any person employed in the following callings: 
Director 
Accountant 
Secretary 
Office Assistant 
Clerk/Typist 
Research Officer 
Display Officer 
Superintendent 
Nurseryman 
Horticultural Advisor 
Seed Collector 
Research Assistant 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 12th day of December 1986. 

K. SCAPIN, 
Registrar. 

Application No. PSA A22 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"GOVERNMENT OFFICERS (LEGAL AID 

COMMISSION) AWARD 1986". 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of 
Western Australia under the Industrial Relations Act 
1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This Award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This Award shall apply to all Government Officers 

employed by the respondent and to the respondent 
employing such employees. . 

6.—Definitions. 
"Government Officer" means — 

(i) every salaried employee 
(ii) any person referred to in (i) hereof who would 

have been a Government Officer within the 
meaning of section 96 of the Industrial 
Relations Act 1979 as enacted before the 
coming into operation of section 58 of the Acts 
Amendment and Repeal (Industrial Relations) 
Act 1984. 

(iii) any person employed in the following callings: 
Deputy Director 
Assistant Director 
Section Head 
Staff Solicitor 
Librarian 
Finance Manager 
Administration Manager 
Assistant Administration Manager 
Supervisor (howsoever designated) 
Senior Clerk (howsoever designated) 
Director's Secretary 
Executive Secretary 
Committee Secretary 
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Legal Secretary 
Typist/Word Processor 
Clerk 
Clerical Assistant 
Storeman 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 12th day of December 1986. 

K. SCAPIN, 
Registrar. 

Application No. PSA A30 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"GOVERNMENT OFFICERS (MARKETING 

AUTHORITIES) AWARD 1986". 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of 
Western Australia under the Industrial Relations Act 
1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This Award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This Award shall apply to all Government Officers 

employed by the respondents in or in connection with the 
regulation, management, control and/or marketing of 
primary products in Western Australia and to the 
employers employing such employees. 

Provided that this Award shall not apply to any person 
eligible for membership of the Federated Clerks Union at 
the date of this Award who was employed under the 
Clerks (Egg Marketing Board) Award 1978, No. 8 of 
1976, and engaged on clerical work at a classification 
lower than level 4 prescribed in this Award, by the 
Western Australian Egg Marketing Board, or under the 
Grain Pool of WA Administrative and Clerical Officers 
Award 1978, No. 15 of 1978, by the Grain Pool of WA. 

6.—Definitions. 
"Government Officer" means — 

(i) every salaried employee 
(ii) any person referred to in (i) hereof who would 

have been a Government Officer within the 
meaning of section 96 of the Industrial 
Relations Act 1979 as enacted before the 
coming into operation of section 58 of the Acts 
Amendment and Repeal (Industrial Relations) 
Act 1984. 

(iii) any person employed in the following callings: 
Manager or Assistant Manager (howsoever 
designated) 
Accounts Officer, Accountant 
Supervisor (howsoever designated) 
Information Officer 
Senior Field Officer 
Inspector (howsoever designated) 
Grading Floor Controller 
Superintendent (howsoever designated) 
Producer Liaison Officer 
Sale Promotion Officer 
Engineer 
Administration Officer 
Industrial-Personnel Officer 
Stock Buyer 
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Assistant Supervisor (howsoever designated) 
Marketing Administrator 
Livestock Controller 
Skin Valuer 
Quality Control Officer 
Booking Officer 
Wholesale Representative (howsoever 
designated) 
Board Liaison Officer 
Assistant Shipping Officer 
Leading Hand 
Marketing Assistant 
Clerk (howsoever designated) 
Secretary (howsoever designated) 
Keyboard Operator 
Receptionist 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 12th day of December 1986. 

K. SCAPIN, 
Registrar. 

Application No. PSA A25 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"GOVERNMENT OFFICERS [NATIONAL 

TRUST OF AUSTRALIA (WA)] AWARD 1986". 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of 
Western Australia under the Industrial Relations Act 
1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This Award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This Award shall apply to all Government Officers 

employed by the respondent and to the respondent 
employing such employees. 

6.—Definitions. 
"Government Officer" means — 

(i) every salaried employee 
(ii) any person referred to in (i) hereof who would 

have been a Government Officer within the 
meaning of section 96 of the Industrial 
Relations Act 1979 as enacted before the 
coming into operation of section 58 of the Acts 
Amendment and Repeal (Industrial Relations) 
Act 1984. 

(iii) any person employed in the following callings: 
Chief Executive Officer 
Clerk/Typist 
Typist 
Accountant 
Gift Shop Manageress 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 12th day of December 1986. 

K. SCAPIN, 
Registrar. 

Application No. PSA A24 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"GOVERNMENT OFFICERS (PERTH 
THEATRE TRUST) AWARD 1986". 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of 
Western Australia under the Industrial Relations Act 
1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This Award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This Award shall apply to all Government Officers 

employed by the respondent and to the respondent 
employing such employees. 

6.—Definitions. 
"Government Officer" means — 

(i) every salaried employee 
(ii) any person referred to in (i) hereof who would 

have been a Government Officer within the 
meaning of section 96 of the Industrial 
Relations Act 1979 as enacted before the 
coming into operation of section 58 of the Acts 
Amendment and Repeal (Industrial Relations) 
Act 1984. 

(iii) any person employed in the following callings: 
General Manager 
Assistant General Manager 
Financial Accountant 
Promotional and Projects Officer 
Secretary 
System Controller 
Community Arts Assistant 
Accounts Clerk 
Trainee Manager 
Receptionist/T elephonist 
Typist 
Junior Bookkeeper 
Manager 
Assistant Manager 
Head Electrician/Plant Officer 
Electrician 
Booking Office Manager 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 12th day of December 1986. 

K. SCAPIN, 
Registrar. 

Application No. PSA A29 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"GOVERNMENT OFFICERS (STATE LIBRARY 

BOARD OF WESTERN AUSTRALIA) 
AWARD 1986". 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of 
Western Australia under the Industrial Relations Act 
1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 
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3.—Area. 
This Award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This Award shall apply to all Government Officers 

employed by the respondent and to the respondent 
employing such employees. 

6.—Definitions. 
"Government Officer" means — 

(i) every salaried employee 

(ii) any person referred to in (i) hereof who would 
have been a Government Officer within the 
meaning of section 96 of the Industrial 
Relations Act 1979 as enacted before the 
coming into operation of section 58 of the Acts 
Amendment and Repeal (Industrial Relations) 
Act 1984. 

(iii) any person employed in the following callings: 
Deputy State Librarian 
Principal Librarian 
Personnel Librarian 
Divisional Librarian 
Executive Librarian 
Senior Librarian 
Librarian 
Research Officer 
Data Processing Manager 
Library Technician (howsoever designated) 
Secretary (howsoever designated) 
Administrative Officer 
Senior Clerk 
House Officer 
Salaries Clerk 
Typist-in-Charge 
Personnel Officer 
Clerk (howsoever designated) 
Supervising Clerk (howsoever designated) 
Clerk-in-Charge (howsoever designatged) 
Library Clerk (howsoever designated) 
Library Technician (howsoever designated) 
Library Aide 
Clerk/Typist 
Security Assistant 
Photographer 
Technical Assistant 
Senior Conservator 
Assistant Conservator 
Typist 
Graphic Designer 
Lithographic Operator 
Display Co-Ordinator 
Telephonist 
Film Technician/Projectionist 
Analyst/Programmer 
Senior Computer Operator 
Computer Operator 
Clerk-in-Charge 
Film Exchange Officer 
Film Maintenance Assistant 
Telephonist 
Accounting Machinist 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 12th day of December 1986. 

K. SCAPIN, 
Registrar. 

Application No. PSA A28 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"GOVERNMENT OFFICERS (WESTERN 
AUSTRALIAN GREYHOUND RACING 

ASSOCIATION) AWARD 1986". 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of 
Western Australia under the Industrial Relations Act 
1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This Award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This Award shall apply to all Government Officers 

employed by the respondent and to the respondent 
employing such employees. 

6.—Definitions. 
"Government Officer" means — 

(i) every salaried employee 
(ii) any person referred to in (i) hereof who would 

have been a Government Officer within the 
meaning of section 96 of the Industrial 
Relations Act 1979 as enacted before the 
coming into operation of section 58 of the Acts 
Amendment and Repeal (Industrial Relations) 
Act 1984. 

(iii) any person employed in the following callings: 
Chief Executive Officer 
Administrative Officer 
Chief Steward 
Catering Manager 
Racing Secretary 
Senior Stenographer 
Typist/Accounts Clerk 
Receptionist Clerk 
Typist Clerk 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 12th day of December 1986. 

K. SCAPIN, 
Registrar. 

Application No. PSA A23 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"GOVERNMENT OFFICERS (WESTERN 

AUSTRALIAN POST SECONDARY EDUCATION 
COMMISSION) AWARD 1986". 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of 
Western Australia under the Industrial Relations Act 
1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This Award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This Award shall apply to all Government Officers 

employed by the respondent and to the respondent 
employing such employees. 
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6.—Definitions. 
"Government Officer" means — 

(i) every salaried employee 
(ii) any person referred to in (i) hereof who would 

have been a Government Officer within the 
meaning of section 96 of the Industrial 
Relations Act 1979 as enacted before the 
coming into operation of section 58 of the Acts 
Amendment and Repeal (Industrial Relations) 
Act 1984. 

(iii) any person employed in the following callings: 
Assistant Research and Planning Officer 
Receptionist 
Clerical Assistant 
Senior Research and Planning Officer 
Librarian 
Secretary to Commission 
Clerk 
Research and Planning Officer 
Secretary to Secretary 
Typist 
Principal Research and Planning Officer 
Administrative Officer 
Assistant Secretary to Commission 
Senior Assistant Secretary 
Secretary to Chairman 
Clerical Assistant 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 12th day of December 1986. 

K. SCAPIN, 
Registrar. 

Application No. PSA AG 1 of 1986. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT ENTITLED 

"PUBLIC SERVICE TRAINEESHIP 
AGREEMENT 1986". 

NOTICE is given that an application has been made to 
the Commission by the Public Service Board of Western 
Australia under the Industrial Relations Act 1979 for 
registration of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

3.—Scope. 
This Agreement shall apply to all Public Service 

trainees undertaking traineeships as part of the 
Australian Traineeship System and shall exclude trainee- 
ships offered by the Board under the Public Service Act 
1979-82. 

4.—Definition. 
A "Traineeship" is a system of training, under the 

Australian Traineeship system, in the knowledge and 
skills required in industry or commerce, comprising 
structured on the job training with an employer 
combined with a period of broad based training off the 
job in a technical college or other training institution and 
for the purposes of Western Australia, approved under 
the Industrial Training Act 1975. 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 12th day of December 1986. 

K. SCAPIN, 
Registrar. 

Application No. A23 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"RADIO, TELEVISION AND ELECTRONICS 

INDUSTRY AWARD". 

NOTICE is given that an application has been made to 
the Commission by the Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth under the Industrial Relations Act 1979 for the 
above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This award relates to the Radio, Television, 

Communication and Electronics Industry within the 
State of Western Australia and to all work done by 
employees employed in the classifications shown in 
Clause 30.—Wages and employed by the respondents in 
connection with the making, manufacturing, installing, 
aligning, maintaining, commissioning, connecting, 
repairing, modifying, diagnostic testing, fault diagnosis, 
rewinding, soldering, desoldering, rewiring, designing 
and interpreting radio equipment, instruments, systems, 
or apparatus (including public address and background 
music and information systems, audio amplifiers and 
audio systems, electronic musical and entertainment 
systems and electronic amusement equipment and 
systems) and television or video equipment systems, 
instruments or other apparatus (including electro- 
magnetic propagation systems) and communications 
systems instruments, electromagnetic equipment or 
other apparatus and all other electronic (including either 
digital or analogue) systems equipment, instruments 
peripherals and other apparatus and all electrical or 
electronic equipment interfaced or connected thereto. 

30.—Wages. 
Electronic Serviceman V 
Electronic Serviceman IV 
Electronic Serviceman III 
Electronic Serviceman II 
Electronic Serviceman I 
Installer — Grade II 
Installer 
Electronic Serviceman Assistant 
Assembler — Viewer 
Assembler — Grade II 
Assembler 
Apprentices 
Junior Employees. 

5.—Definitions. 
Electronic Serviceman Level I 

(a) Shall mean an employee with an appropriate 
trade qualification to carry out electronics 
work described in Clause 3.—Area and Scope 
of this award; or 

(b) has, whether through practical experience or 
otherwise achieved a standard of knowledge 
comparable to that which would be achieved 
under subparagraph (a) hereof. 

Electronic Serviceman Level II 
Electronic Serviceman Level II shall mean an 

employee who has either gained 12 months' experience in 
servicing electronic equipment with his/her employer or 
can demonstrate a level of competence above that of 
Electronic Serviceman Level I. 
Electronic Serviceman Level III 

Electronic Serviceman Level III shall mean an 
employee who has the electronic servicing qualifications 
and experience necessary to service electronic equipment. 
Provided that a serviceman shall be approved to proceed 
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to Level IV by the employer if he/she demonstrates that 
he/she has kept abreast of technological changes and 
exhibits the following attributes: 

(a) has sound technical and practical abilities, has 
attended technical college courses or through 
his/her own initiative has kept pace with 
technological changes and can demonstrate 
these skills as required; 

(b) is able to communicate effectively and, if 
requested, to assist with training, evaluations 
of equipment and to submit written reports; 

(c) shows initiative, assumes responsibility and is 
dependable and co-operative; and 

(d) is able to work with minimal supervision. 

Electronic Serviceman Level IV 
Electronic Serviceman Level IV shall mean an 

employee who has the essential qualifications and 
established abilities of a Level III serviceman but who in 
addition has substantially developed expertise in a 
specialised area, or who has met other sets of criteria 
approved by the employer provided that a serviceman so 
classified who demonstrates that he/she has developed 
expertise that places him/her to the forefront in a 
recognised specialised area shall be eligible to progress to 
Senior Serviceman Level. 

Electronic Serviceman Level V 
Electronic Serviceman Level V shall mean an 

electronic serviceman who is identifiably in the forefront 
technically within a recognised specialised area. 

Installer — Grade II 
An employee who is employed in or in connection with 

the installation or wiring of complex electronics 
equipment, but any work in the nature of altering, testing 
or adjusting such equipment shall be the work of a 
serviceman. 

Assembler/Viewer 
Means an employee employed in or in connection with 

manufacturing, assembling and/or viewing of electronic 
equipment, but any work in the nature of altering, testing 
or adjusting such equipment shall be the work of a 
serviceman. 

Assembler 
Assembler means an employee employed in or in 

connection with the manufacturing or assembling of 
electronic equipment, or with any repetitive hand 
processes in connection therewith, but any work in the 
nature of altering, testing or adjusting such equipment 
shall be the work of a serviceman. 

Assembler — Grade II 
Means an employee employed in or in connection with 

the manufacturing or assembling of complex electronic 
equipment but any work in the nature of altering, testing 
or adjusting such equipment shall be the work of a 
serviceman. 

Junior Employee 
Means an employee under the age of 21 years who is 

not employed as an apprentice. 

A copy of the proposed Award maybe inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 9th day of December 1986. 

K. SCAPIN, 
Registrar. 
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LONG SERVICE LEAVE — 
Boards of Reference — special — 

BEFORE A BOARD OF REFERENCE. 
File No. 53 of 1986. 

In the matter of the Long Service Leave Act 1958 and in 
the matter of a Board of Reference established 
thereunder and in the matter of a claim for payment 
in lieu of pro rata long service leave between Mr B. 
Parker, Applicant and Hugin WA Pty Ltd, 
Respondent. 

The 16th day of December 1986. 
Before Mr T.J. Pope — Chairman, 

Mr D.M. Jones — Employer's Representative, 
and Mr K.J. Trainer — Employee's Representative. 

Mr A. Davies Industrial Inspector, assisted by Mr R. 
Cock (of Counsel) on behalf of the applicant. 

Mr J. Staude (of Counsel) on behalf of the 
respondent. 

Determination. 
MR POPE: During the period of time in question, Mr B. 
Parker was employed as a business machines technician. 
A summary of his employment details are set out below: 
13. 1.71—30.6.79 Edwards Business Machines Pty Ltd 

1. 7.79—30.9.80 Hugin Australia Pty Ltd 
1.10.80—13.9.85 Hugin (WA) Pty Ltd 
Pursuant to the combined effect of section 8 and 

section 8A of the Long Service Leave Act, if Mr Parker's 
claim was successful and employment was found to be 
continuous with all three employers he would be entitled 
to long service leave on a pro rata basis of 13 weeks' leave 
for 15 years' service. 

The question the Board had to decide was firstly ' 'was 
there a transmission of business between Edwards 
Business Machines Pty Ltd and Hugin Australia Pty Ltd 
and secondly was there a transmission of business 
between Hugin Australia Pty Ltd and Hugin (WA) Pty 
Ltd? 

Turning to the first transmission question, in a letter 
dated 22 June 1979 which was addressed to Mr B. 
Parker, Mr P. Edwards the Chairman of Hugin 
Australia Pty Ltd made the following offer to Mr 
Parker. 

As advised to you on Thursday 21 June 1979, this 
letter confirms that, as from 1 July 1979, Hugin 
Australia Pty Ltd will be the specialised company 
which will then operate the current cash register 
division of Edwards Business Machines Pty Ltd. 

Your current position will be recognised by Hugin 
Australia Pty Ltd who will also be responsible for 
the absorption of all matters related to super- 
annuation, holiday pay, long service leave, etc. 

The Board was advised that Edwards Business 
Machines Pty Ltd operated several divisions within their 
business including a cash register division. 

Section 4 of the Long Service Leave Act provides the 
following definition of business; "business includes any 
trade, process, profession or occupation, and any part 
thereof". 

(I would make the point that there is no such definition 
in the standard long service leave provisions as 
consolidated by the Commission in Court Session.) 

To my mind it would seem quite clear that the cash 
register division was a part of Edwards Business 
Machines Pty Ltd which was transmitted to Hugin 
Australia Pty Ltd and which allowed the successor to 
carry on the same business. 

The second question to be decided was whether there 
was a transmission of business between Hugin Australia 
Pty Ltd and Hugin (WA) Pty Ltd. 

The question of transmission has been discussed at 
length before many Tribunals. The case of ASEM and F 
v. Timecast Pty Ltd at 64 WAIG 1612 conveniently 
details authorities in this area. 
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In Kemir Ltd v. Frizzell (1968) 1 ALL ER 414 at 418 
Widgery J. said 

In deciding whether a transaction amounted to 
the transfer of a business, regard must be had to its 
substance rather than its form, and consideration 
must be given to the whole of the circumstances, 
weighing the factors which point in one direction 
against those which point in another. In the end, the 
vital consideration is whether the effect of the trans- 
action was to put the transferee in possession of a 
going concern the activities of which he would carry 
on without interruption. Many factors may be 
relevant to this decision though few will be con- 
clusive in themselves. 

During 1980, the parent company of Hugin Australia 
Pty Ltd decided that the Perth office was too isolated 
and not profitable and it would cease operations in 
Perth. At that time it was agreed that Mr Wright who was 
then engaged as a consultant to Hugin Australia Pty Ltd, 
would form a company and set up a business as a distri- 
butor for Hugin products and others in Western 
Australia. Pursuant to that agreement Mr Wright 
obtained a licence to use the name "Hugin" in his 
business. Mr Wright subsequently entered into a 
distributorship agreement with Hugin Australia Pty Ltd 
to market Hugin products. At the time of the changeover 
in September 1980, staff in the Perth office of Hugin 
(Australia) Pty Ltd were notified there would no longer 
be a branch in WA and that it would become a 
distributorship. 

On 30 September the operation of Hugin (Australia) 
Pty Ltd ceased, and from 1 October 1980 Mr Wright 
took over the operation. When Mr Wright took over the 
distributorship, he used his consultancy company Colin 
Wright Sales Consultancy until his accountants made 
arrangements to purchase a shelf company which after a 
few months had its name changed to Hugin (WA) Pty 
Ltd. This latter accounting arrangement was not argued 
between the parties and has no bearing on the question of 
transmission between Hugin (Australia) Pty Ltd and 
Hugin (WA) Pty Ltd. 

When Mr Wright became the distributor, he offered 
existing technicians a fresh contract of service, Mr 
Parker accepted the new contract by countersigning a 
letter dated 29 September 1980, an extract from which is 
set out below — 

I am pleased to offer you employment as a cash 
register technician . . . Hugin WA Pty Ltd is a 
completely new company and cannot accept any 
responsibility for long service leave entitlement 
accrued with either Hugin Australia Pty Ltd or 
Edwards Business Machines Pty Ltd. 

Mr Wrights new company occupied the existing 
premises until they rented different premises and moved 
in April 1981. 

There was no payment for goodwill when Mr Wright 
commenced the distributorship. Nor was there any 
payment for the use of the name "Hugin". 

In terms of assets, Mr Wright examined the plant and 
equipment and purchased what he considered would be 
appropriate for his particular business. 

In this respect he purchased four or five vehicles, to his 
knowledge, out of a fleet of seven vehicles. 

Mr Wright also purchased work benches and a small 
amount of equipment such as a key cutter, so that repairs 
could be carried out to the cash registers. 

A small quantity of cash register machines and spare 
parts was also purchased. 

A sum of money was agreed upon to cover warranty 
repair work to cash registers which had previously been 
sold by Hugin (Australia) Pty Ltd. There was no assign- 
ment of debts or transfer of orders between the 
companies. 

Turning to the contract of employment dated 29 
September 1980, the fact that Hugin (Australia) Pty Ltd, 
and Mr Wright were two separate employers of itself 

necessitated a termination of Mr Parker's services, with 
Hugin (Australia) Pty Ltd, and a fresh contract of 
employment with Mr Wright. 

Mr Wright's attempt to avoid the provisions of the 
Long Service Leave Act by having Mr Parker sign a 
document indicating that Mr Wright would not be 
responsible for Long Service Leave payment must fail. 
Section 5 Exemptions of the Long Service Leave Act 
provides the only mechanism for exemption from the 
Long Service Leave Act. Mr Wright never sought or was 
granted such an exemption. There is no other way for Mr 
Wright or indeed Mr Parker to contract out of the 
provisions of the Long Service Leave Act. 

The only question which remains to be answered is that 
of transmission between the three companies. 

The arrangements between the three companies can be 
best summed up in the words of counsel for the 
respondent. 

Hugin WA Pty Limited started out as a 
completely new company to commence the business 
of a distributor of Hugin products. Hugin Australia 
Pty Limited, we understood, had been marketing or 
was a manufacturer of Hugin cash registers and 
marketed its own products in Western Australia 
under that name. Those cash registers previously 
had been distributed in West Australia by Edwards. 

On the evidence, it would seem the three companies 
carried out virtually identical businesses. Mr Parker did 
identical work with the three companies. 

I find that the business was transmitted from Edwards 
Business Machines Pty Ltd to Hugin Australia Pty Ltd 
and finally to Hugin (WA) Pty Ltd. 

Mr Parker is entitled to payment of long service leave 
on a pro rat a basis. 

MR TRAINER: I agree with the determination of the 
Chairman. 

MR JONES: In this application the Board is required to 
determine the entitlement of Mr B. Parker to a period of 
pro rata long service leave based upon his service with the 
following companies: 
13.01.71 to 30.06.79 Edwards Business Machines Pty Ltd 
01.07.79 to 30.09.80 Hugin Australia Pty Ltd 
01.10.80 to 13.09.85 Hugin (WA) Pty Ltd 

It goes without saying that, for the application to 
succeed, the applicant must demonstrate that a business 
has been transmitted from one employer to another 
during the relevant period. 

Section 4 of the Long Service Leave Act defines a 
"business" to include any trade, process, profession, or 
occupation, and any part thereof. 

The evidence indicated that the applicant was first 
employed by Edwards Business Machines Pty Ltd as 
technician in that company's cash register division. On 1 
July 1979 Hugin Australia Pty Ltd acquired that division 
and operated under its own name. Mr Parker, amongst 
other employees of the former employer, was offered, 
and took up, employment with the latter company as a 
technician (refer to exhibit 3). 

The respondent, for obvious reasons, could not 
challenge this evidence presented by the applicant and it 
is proper for the Board to conclude that a transmission of 
part of a business was effected between the two 
companies. 

It is now necessary to examine the transaction effected 
between Hugin Australia Pty Ltd and Hugin (WA) Pty 
Ltd in October 1980. The evidence reveals the following 
essential facts: 

(1) Hugin Australia Pty Ltd imported cash register 
machines from its parent company in Sweden. These 
machines were sold and repaired in premises rented from 
Edwards Business Machines Pty Ltd. The former 
company even shared the same telephone switchboard 
with the latter company. 
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(2) Hugin Australia Pty Ltd decided that its Western 
Australian operations were too isolated from its 
Melbourne based business and that it preferred to have 
its business machines handled by a distributor. 

(3) Mr Wright who had been working for Hugin 
Australia Pty Ltd as an independent consultant, decided 
to establish a new business to carry out the distribution 
and maintenance of the cash registers imported by Hugin 
Australia Pty Ltd. 

(4) The new company was formed in December 1980 
(the conduct of the new business by a partnership from 1 
October 1980 to the date when the new company was 
formed was not argued before the Board, and does not 
affect the question of whether or not a business was 
transmitted from one employer to another) and 
commenced its operations in the same rented premises 
formerly occupied by Hugin Australia Pty Ltd although, 
it must be noted, that it did not share the telephone 
switchboard with Edwards Business Machines Pty Ltd. 

(5) Some, but not all the staff, formerly employed by 
Hugin Australia Pty Ltd were offered, and accepted, 
employment with Hugin (WA) Pty Ltd. 

(6) By a special arrangement with Hugin Australia Pty 
Ltd Mr Wright secured the right to use the name 
"Hugin" in the name of his new company. Such arrange- 
ments being provided for in the formal distributor 
"Agreement" concluded between the parties (refer 
exhibit C). 

(7) Hugin (WA) Pty Ltd did not pay any goodwill to 
acquire the business of Hugin Australia Pty Ltd. 

(8) Hugin (WA) Pty Ltd bought only a portion of the 
plant and equipment formerly owned by Hugin Australia 
Pty Ltd. 

(9) Only 10 per cent of the stock-in-trade was 
purchased by Hugin (WA) Pty Ltd. 

(10) Hugin (WA) Pty Ltd did not take over the 
liabilities of Hugin Australia Pty Ltd. 

(11) In respect of existing maintenance contracts 
Hugin (WA) Pty Ltd invoiced Hugin Australia Pty Ltd 
for that work which remained to be carried out under 
those contracts. 

Given these facts the Board must decide whether, on 
the balance of probabilities, a business (including a part 
of a business) has been transmitted from one employer to 
another. 

In Kenmir Ltd v. Frizzell (1968) 1 ALL ER 414 at p. 
418 Widgery J. stated the following principle: 

In deciding whether a transaction amounted to 
the transfer of a business, regard must be had to its 
substance rather than its form, and consideration 
must be given to the whole of the circumstances, 
weighing the factors which point in one direction 
against those which point in another. In the end, the 
vital consideration is whether the effect of the trans- 
action was to put the transferee in possession of a 
going concern the activities of which he would carry 
on without interruption. Many factors may be 
relevant to this decision though few will be con- 
clusive in themselves. 

It follows, I believe, that in examining the substance of 
the dealings between the two companies it is proper to 
conclude that Hugin (WA) Pty Ltd sought to take 
advantage of the commercial opportunities available to it 
as a distributor of business equipment imported by 
another company which had decided to vacate the 
market in Western Australia. 

A further examination of the facts outlined above 
leads me to conclude, on balance, that no transmission of 
a business was effected between the two companies. 

I would, therefore, dismiss the application. 

SEC I ION 29 (b) -— 
Applications dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 708 of 1986. 

Between Gerry Callaghan, Applicant and Coates Hire, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 2nd day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 730 of 1986. 

Between Jason Edward Cole, Applicant and Value 
Engineering Australasia Pty Ltd, Respondent. 

Order. 
HAVING heard Mr J. Brooksby (of Counsel) on behalf 
of the applicant and Mr J. Birman on behalf of the 
respondent, and by consent of the parties, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 3rd day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 862 of 1986. 

Between Janice Drury, Applicant and WA Deputising 
Medical Service (Inc), Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 19th day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

MR POPE: It is the majority decision of this Board that 
the application should succeed. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 626 of 1986. 

Between Michael Duncan, Applicant and CRA Explora- 
tion Pty Ltd, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 5th day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 560 of 1985. 

Between Shirley Griffin, Applicant and Salmat Direct 
Marketing, Respondent. 

Order. 
HAVING heard Ms Griffin on her own behalf and Mr A. 
Richardson on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it by 
the Industrial Relations Act 1979, hereby orders:— 

That the application be withdrawn by leave. 

Dated at Perth this 31st day of October 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 753 of 1986. 

Between Jan Gardiner, Applicant and Eclipse Carpet 
Cleaners, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 3rd day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 638 of 1986. 

Between Olivia Groom, Applicant and Aerosea Travel 
Pty Ltd trading as Directions, Your Travel 
Managers, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 19th day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 998 of 1986. 

Between David Brian Gilbert, Applicant and Fratella 
Pty Ltd trading as Anchor Nissan, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 10th day of December 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 724 of 1986. 

Between Lorrie Kennedy, Applicant and Commodity 
and Projects Export Development Pty Ltd as 
Trustee for the Milton Family Trust, Respondent. 

Order. 
THE Commission, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 hereby 
orders — 

That the application be dismissed for want of 
prosecution. 

Dated at Perth this 19th day of December 1986. 

[L.S.] 
(Sgd.) S.A. KENNEDY, 

Commissioner. [L.S.] 
(Sgd.) S.A. KENNEDY, 

Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 966 of 1986. 

Between Wallace James McCrea, Applicant and Delie 
Pty Ltd Trustee for Pink Lake Pork Unit Trust 
trading as Pink Lake Pork, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 19th day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 754 of 1986. 

_ Between Marlene Pillage, Applicant and Eclipse Carpet 
Cleaners, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 3rd day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 749 of 1986. 

Between Pamela Morris, Applicant and Stan Malinowski 
C/- Noteck Pty Ltd trading as "Supergirl", 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 2nd day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1041 of 1986. 

Between Raymond Raeburn, Applicant and Catt 
Corporation, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 2nd day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 946 of 1986. 

Between Maria Parasuraman, Applicant and Finbar 
International Limited, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 19th day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 454 of 1986. 

Between Paul Simons, Applicant and Aboriginal 
Advancement Council, Respondent. 

Order. 
HAVING received a Minute of Consent signed by Ms A. 
Payne (of Counsel) on behalf of the Applicant and Mr R. 
Gillon (of Counsel) on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it by 
the Industrial Relations Act 1979 hereby orders:— 

That the Respondent pay to the Applicant the 
sum of $1 500 within 14 days of the date herein. 

Dated at Perth this 10th day of December 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

No. 867 of 1986. No. C848 of 1986. 

Between Robert Lee Sweeney, Applicant and Trans 
Pacific Finance Corporation, trading as Archie 
Martins Discount, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 17th day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Applicant and Homeswest, Respondent. 

Order. 
HAVING heard Mr D. Schapper on behalf of the appli- 
cant and Mr M. Beros on behalf of the respondent, and 
by consent, in conference on the 18th day of December 
1986, the Commission hereby orders: 

That the respondent supply free of charge to 
those members of the applicant union, or those 
eligible to be members, engaged solely on outside 
work one winter jacket per year to be replaced on a 
fair wear and tear basis. 

Dated at Perth this 19th day of December 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

CONFERENCES — 
Matters arising out of 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C836 of 1986. 

Between Australian Builders' Labourers' Federated 
Union of Workers (Western Australian Branch), 
Applicant and Jennings Construction Limited, 
Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 15th 
day of December 1986, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, Award 
No. 14 of 1978 as amended, members of, or eligible 
to be members of the applicant union employed by 
the respondent on the construction of the West 
Thornlie Primary School, shall be paid a site 
allowance of 80 cents per hour for each hour worked 
in lieu of payments for confined space, dirty work, 
dust, fumes, wet under foot and the handling of 
secondhand timber. 

This Order shall take effect as from the 
commencement of the project and shall terminate 
on the completion of the project. 

Dated at Perth this 23rd day of December 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C853 of 1986. 

In the matter of the Industrial Relations Act 1979; and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants and Budding Management Authority, 
Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 17th 
day of December 1986 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Engineering Trades (Government) Award 1967 Nos. 
29, 30, 31 of 1961 and 3 of 1962 as amended, 
employees who are employed by the Respondent on 
the Marangaroo Primary School site shall be paid a 
site allowance of 50 cents per hour for each hour 
worked in lieu of payments for confined space, dirty 
work, fumes, wet under foot and the handling of 
secondhand timber. 

This order shall take effect as from the 20th day of 
August 1986 and shall terminate on completion of 
the project. 

Dated at Perth this 17th day of December 1986. 

[L.S.] 
(Sgd.) J.A. NEGUS, 

Commissioner. [L.S.] 
(Sgd.) G.G. HALLIWELL, 

Senior Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C854 of 1986. 

In the matter of the Industrial Relations Act 1979; and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants and Building Management Authority, 
Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 17th 
day of December 1986 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Engineering Trades (Government) Award 1967 Nos. 
29, 30, 31 of 1961 and 3 of 1962 as amended, 
employees who are employed by the Respondent on 
the Armadale Police Centre — Armadale shall be 
paid a site allowance of 80 cents per hour for each 
hour worked in lieu of payments for confined space, 
dirty work, fumes, wet under foot and the handling 
of secondhand timber. 

This order shall take effect as from the 21st day 
of May 1986 and shall terminate on completion of 
the project. 

Dated at Perth this 17th day of December 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C778 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth and the Amalgamated Metal 
Workers and Shipwrights Union of Australia, 
Applicant and JLV Electrical Contractors and 
Engineers Pty Ltd and Air Tech, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 12th 
day of November 1986, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Airconditioning and Refrigeration (Construction 
and Servicing) Award No. 10 of 1979 and the 
Electrical Contracting Industry Award No. R22 of 
1978, members or persons eligible to be members of 
the applicant unions who are employed on construc- 
tion of the Catholic Education Centre, Leederville, 
shall be paid a site allowance of 40 cents for each 
hour worked in lieu of payments for dirty work, wet 
under foot, confined space, fumes and the handling 
of second-hand timber. 

This Order shall take effect as and from the first 
pay period commencing on or after the 28th day of 
August 1986 and shall terminate on the 31st day of 
March 1987. 

Dated at Perth this 12th day of November 1986. 

J.A. NEGUS, 
Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C750 of 1986. 

Between Hamersley Iron Pty Limited, Applicant and the 
Federated Engine Drivers' and Firemen's Union of 
Workers of Western Australia, Respondent. 

Order. 
WHEREAS a dispute existed between Hamersley Iron 
Pty Limited and the Federated Engine Drivers' and 
Firemen's Union of Workers of Western Australia 
regarding the Drivers' Roster which applies at the 
applicant's Rail Operations; and whereas the applicant 
made application for a conference pursuant to section 44 
of the Industrial Relations Act 1979; and whereas a 
conference was held on the 4th day of November 1986 at 
which the parties reached agreement regarding the 
Drivers' Roster; now therefore, I, the undersigned, a 
Commissioner of the Western Australian Industrial 
Relations Commission before whom the conference was 
held, pursuant to the powers conferred by the said Act, 
do hereby order — 

(1) That notwithstanding anything to the 
contrary contained in the Iron Ore Production and 
Processing (Hamersley Iron Pty Limited) Award 
1985 a further line, being line 47, will be added to the 
Drivers' Roster that applies within the applicant's 
Rail Operations. 

(2) That Mr David Evans, Locomotive Driver, be 
allocated to a permanent line on the said Drivers' 
Roster. 

(3) That such other changes to the work of 
individuals pursuant to the said Drivers' Roster as 
may be necessary to implement this Order shall 
apply. 

Dated at Perth this 2nd day of December 1986. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C676 of 1986. 

Between the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, Applicant 
and Robe River Iron Associates, Respondent. 

Direction. 
WHEREAS a conference pursuant to section 44 of the 
Industrial Relations Act 1979 between the Federated 
Engine Drivers' and Firemen's Union of Workers of 
Western Australia (the Union) and Robe River Iron 
Associates (the Company) was held at Karratha on 3 and 
6 October 1986; and whereas pursuant to the provisions 
of section 44 (9) of the Industrial Relations Act 1979 the 
matter in dispute which is identified in the schedule of the 
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Memorandum of Matters for Hearing and Determina- 
tion No. CR676 of 1986, was referred for hearing and 
determination; and whereas the Commission has formed 
the view that a reduction in the manning of P&H 2100 
shovels from two persons to one at this time may affect a 
just hearing of the matter referred for hearing and deter- 
mination in matter No. CR676 of 1986; now therefore, I, 
the undersigned Chief Commissioner, pursuant to the 
powers vested in section 44 (6) of the Act do hereby direct 
that — 

The Company revert to manning its P&H 2100 
shovels at Pannawonica with two persons pending 
the hearing and determination of matter No. CR676 
of 1986. 

Dated at Karratha this 6th day of October 1986. 

B.J. COLLIER, 
[L.S.] Chief Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C754 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Federated Engine 
Drivers' and Firemen's Union of Workers of 
Western Australia, Applicant and Transfield WA 
Pty Limited and J.O. Clough & Sons Pty Limited, 
Respondents. 

Order. 
WHEREAS a conference was held on the 18th day of 
November 1986, pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That notwithstanding the provisions of the 
Engine Drivers' Building and Steel Construction 
Award No. 20 of 1973, as varied, the following 
Schedule shall apply to members of the applicant 
union employed by the respondents engaged on 
work associated with the construction of the North 
West Shelf Gas Project, Burrup Peninsula in the 
State of Western Australia. 

Schedule. 
(1) Application: The provisions of the Engine Drivers 

Building and Steel Construction Award shall apply to 
such work unless any such provisions are inconsistent 
with the provisions of this Order, in which case the 
provisions of this Order shall prevail. 

(2) Operation: Unless otherwise specified herein this 
Order shall take effect from the beginning of the first pay 
period commencing on or after the 1st day of July 1986 
and shall remain in force for a period of 12 months. 

(3) Site Disability Allowance: To compensate for 
conditions which exist and far exceed those conditions 
which are provided for within the award, including 
excessive dust, heat and extremes of terrain, an employee 
shall be entitled to a payment of $ 1.19 per hour for each 
hour worked. 

(4) Special Rates: Employees shall be paid an allow- 
ance at the rate of $2.58 per hour for each hour worked 
to compensate for disabilities associated with the work 
and shall be in lieu of the provisions of Clause 24.— 
Allowances and Special Provisions and of subclause (4) 
of Clause 27.—Wages of the award. 

(5) Safety Footwear: 
(a) Each employee when commencing on site shall 

be entitled to the supply of one pair of safety 
boots as a free issue. 

(b) Each employee shall be entitled to a payment of 
10 cents per hour for each hour worked to 
enable him to maintain and replace his safety 
footwear as necessary. 

(c) It is a condition of employment that employees 
wear and maintain in good condition their 
safety footwear. It is recognised by the parties 
that failure to observe these regulations may 
result in disciplinary action. 

(6) Living Out of Camp: 
(a) Married employees who qualify for the provi- 

sions of Clause 23.—Distant Work of the 
award and who choose to live in a caravan or 
other accommodation rather than at the camp 
provided by the employer, will be paid an 
allowance of $203 per week. This shall operate 
from the beginning of the first pay period 
commencing on or after the 2nd day of August 
1985. 

(b) For the purpose of this clause a married 
employee includes — 

(i) A person who has a de facto spouse, and 
(ii) A person who is a sole parent with 

dependant children. 
(c) Employees who qualify for the allowance 

prescribed in subclause (a) of this clause and 
who elect to lawfully return home in the event 
of a Christmas shut-down or over the Easter 
break or for a period of annual leave or rest and 
recreation leave shall be entitled to be paid the 
allowance prescribed in subclause (a) of this 
clause. 

(7) Travel Allowance: Employees performing work to 
which this clause applies, residing at Roebourne shall, in 
lieu of the provisions of Clause 22.—Allowance for 
Travelling and Employment in Construction Work of 
the award, be paid a travel allowance of $10.05 per day. 
Provided that the allowance shall not be payable where 
the employer provides transport. 

(8) Rest and Recreation Leave: 
(a) Employees engaged on work to which this 

clause applies and who qualify for Rest and 
Recreation Leave in accordance with subclause 
(8) of Clause 23.—Distant Work of the award 
shall be entitled to such leave after 10 weeks' 
continuous service in lieu of the four months' 
continuous service provided therein. 

(b) The provisions of this subclause shall operate 
on and from the 22nd day of May 1986. 

(9) Rest Periods: 
(a) Employees engaged on work to which this 

clause applies shall be entitled to one break of 
10 minutes each morning and one break of 10 
minutes each afternoon. 

(b) When an employee is required to work 
overtime after the usual ceasing time for the 
day or shift for two hours or more, he shall be 
allowed to take a crib break of 20 minutes in 
duration which shall be paid for at ordinary 
rates immediately after such ceasing time and 
thereafter, after each four hours of continuous 
work he shall be allowed to take a crib time of 
20 minutes in duration which shall be paid for 
at ordinary rates. 

(c) An employer and employee may agree to any 
variation of the provisions of this clause to 
meet the circumstances of the work in hand 
provided that the employer shall not be 
required to make payment in excess of the time 
prescribed for rest periods in this clause. 
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(10) Cyclone Procedure: 
(a) Cyclone Procedures have been developed 

detailing action to be taken before, during and 
after a cyclone. These procedures involve work 
ceasing on-site when a "red-alert" is notified 
by the Civil Authorities as now applying in the 
area. 

(b) Notwithstanding the provisions of the award 
the employee who is stood down by his 
employer in accordance with subclause (a) 
hereof and who — 

(i) at the commencement of the cyclone 
period reports for and remains at work 
until otherwise directed by the 
employer, and 

(ii) following the "all clear" resumes duty 
in accordance with the direction of the 
employer, 
shall be paid for his normal rostered 
ordinary and overtime hours occurring 
during the stand-down. 
A worker who, on any day during the 
cyclone stand-down: 

(iii) is required for work and is requested to 
do so by his employer; and 

(iv) is not willing or available except in the 
case of obvious hardship as a result of 
the cyclone to work when so requested, 
is not entitled to payment for that day. 

(c) Work will commence following declaration of 
the "all clear" in accordance with the 
"Cyclone Procedures for the Site". 
Day Workers: 

(i) If the "all clear" is announced prior to 
12 noon, work will commence at 1300 
hours on that day. 

(ii) If the "all clear" is announced after 12 
noon, work will commence at the 
normal starting time on the following 
day. In this event stand-down payments 
in accordance with subclause (b) will 
continue as normal. 

Shift Workers: 
(iii) If the "all clear" is announced at least 

two hours prior to the usual 
commencing time of the shift, shift 
workers will commence work at their 
normal starting time, however — 

(iv) Should the "all clear" be announced 
less than two hours before the usual 
commencing time of the shift, shift 
workers will commence work at the 
usual starting time of the next 
succeeding shift. In this event stand- 
down payments in accordance with 
subclause (b) will continue as normal. 

(d) Where an employee is stood down due to a 
cyclone pursuant to this clause and performs 
work at the direction of his employer during the 
course of the cyclone in accordance with this 
clause he shall be paid his ordinary hourly rate 
for each hour worked, in addition to any 
payment he receives under the provisions of 
this clause. 

(11) Christmas Leave and Travel: Employees who 
qualify for the provisions of subclause (8) of this clause 
may return to their home or to Perth or to any other 
place at Christmas — 

(a) by availing himself of the entitlement to leave 
and travelling within 10 weeks after the date 
upon which it became due; or 

(b) by availing himself of leave and travelling in 
advance but, if by service subsequent to the 
taking of leave an entitlement to leave and 
travelling does not accrue, any payment of 

ordinary pay for the period of leave and the 
cost of air fares shall be refunded to the 
employer unless the services of the employee 
are terminated by the employer through no- 
fault of that employee. For the purposes of this 
provision the employer may deduct any 
amount to be refunded from any moneys 
otherwise due to the employee under his 
contract of employment. 

Dated at Perth this 18th day of November 1986. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C655 of 1986. 

Between Charmaine Lowth, Applicant and Sam Benn 
Pharmacy, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 19th day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA C20 of 1986. 

Between the University Salaried Officers' Association of 
Western Australia (Union of Workers), Applicant 
and the University of Western Australia, 
Respondent. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979, the Applicant sought a conference to 
discuss which employees are to be covered by the parties' 
Redundancy Agreement; and whereas I, the under- 
signed, the Public Service Arbitrator and a 
Commissioner of the Industrial Relations Commission, 
on the 16th day of December 1986, presided over a 
conference at which agreement was reached; now there- 
fore pursuant to the powers conferred by the said Act, I 
do hereby, by consent, order — 

That notwithstanding the provisions of Clause 39 
(1) of the Salaried Officers of the University of 
Western Australia Award 1978, No. 16 of 1977, that 
retrenchments of non-academic staff, other than 
temporary or casual employees (as defined within 
the Award) and persons engaged for a fixed term or 
for the duration of a specific project, shall until the 
31st day of December 1989, be dealt with in accor- 
dance with the arrangements as set out in the 
attached schedule. 

Dated at Perth this 16th day of December 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 
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Schedule. 
Retrenchment Provisions for Non-Academic Staff 

Covered by Award No. 16 of 1977. 
It is expressly agreed that the provisions of Clause 

11.—Review of Classification of Award No. 16 of 1977 
should not apply in respect to situations covered by the 
terms of Clause 5 of these provisions. 

1.—Scope. 
These provisions will apply to all non-academic 

salaried staff of the University of Western Australia 
employed in a permanent capacity and who are financial 
members of the Association. 

2.—Definitions. 
' 'Association" means the University Salaried Officers' 

Association of Western Australia (Union of Workers). 
"Full-Time" means an engagement under which the 

appointee is required to work the full "normal working 
hours" as prescribed from time to time. 

"Permanent" means an engagement which requires 
the appointee to work full-time on a continuing basis 
until the appointee — 

(i) retires at or over the age of 55 or is retired by the 
University on the grounds of ill health or for 
any other cause, or 

(ii) resigns, or 
(iii) is dismissed, or 
(iv) is retrenched. 

Note: An officer is normally required to retire on the 
date of his or her 65th birthday. 

"Redeployment" means a situation where the position 
occupied by the officer is identified as redundant and the 
University determines that the officer can be transferred 
to an alternative position of equal classification and 
status elsewhere within the University. 

"Retrenchment" or "Redundancy" means a situation 
where an officer is identified as excess to the University's 
requirements as a result of — 

(i) financial and/or staffing constraints leading to 
the termination and/or reallocation of the 
function or functions performed by the officer; 

(ii) a decision by the Senate of the University to 
discontinue or curtail a particular service or 
activity; 

(iii) reduced demand or other workload factors; 
(iv) technological change and development; 
(v) statutory change. 

"Unattached List" means a list of staff occupying 
positions identified as being excess to the University's 
requirement. 

3.—Identification of Staff Considered to be Excess 
to University Requirements. 

(a) The University will inform the Association and the 
staff concerned of the names of officers to be placed on 
the Unattached List together with details of their entitle- 
ments under these provisions. 

(d) During the two months following the notification 
referred to in subclause (a) of this clause, the Association 
and/or the officer concerned will have the right to 
discussion with the Vice-Chancellor or his representa- 
tives on such matters as — 

(i) the reasons contributing to the identification of 
the position occupied by the staff member 
concerned as being excess to the University's 
requirements and for the staff member's 
transfer to the Unattached List; 

(ii) the possibility of alternative courses of action, 
alternative University placements, or 
retraining; and 

(iii) the likelihood of early termination of employ- 
ment under the provisions of Clause 6 (a) of 
these provisions. 

(c) Following the expiry of the two month period in 
subclause (b) of this clause, the University will, unless an 
alternative course of action is determined, officially 
confirm in writing to the officer concerned — 

(i) his or her transfer to the Unattached List; 
(ii) his or her entitlements in the event of 

termination; and 
(iii) these provisions. 

(d) Where the University identifies a situation which 
can be dealt with by way of redeployment, the officer will 
be deemed to be placed immediately on the Unattached 
List for the purposes of the period of notice prescribed 
by subclause (b) of this clause. 

4.—Placement of Officers Transferred to the 
Unattached List. 

(a) The University shall endeavour to place an officer 
transferred to the Unattached List in suitable employ- 
ment within the University. 

(b) During the period that an officer remains on the 
Unattached List and is not placed in accordance with the 
provisions of subclause (c) of this clause, the Vice- 
Chancellor may direct the officer's placement in an alter- 
native position of equal or lower classification. Income 
maintenance will continue during the period of such 
placement. On completion of the placement the officer 
will be returned to the Unattached List. 

(c) Where in the opinion of the Vice-Chancellor, an 
officer on the Unattached List can be placed on a long 
term basis in an alternative position at an equal or lower 
classification the Vice-Chancellor may direct that the 
officer concerned by placed in that position on a trial 
basis for a specified period of not less than one month. 
Income maintenance will continue for the trial period. At 
the conclusion of that trial period the officer's 
performance on the job and ability to undertake 
effectively the duties and responsibilities attached 
thereto will be a matter to be determined by the Vice- 
Chancellor on the basis of a report from the head of 
department concerned. 

(d) On the basis of a report from the head of 
department at the conclusion of the trial period or 
periods under subclause (c) of this clause, the Vice- 
Chancellor may direct — 

(i) that the officer shall remain in that position for 
a further trial period or periods; or 

(ii) that the officer shall be deemed appointed to 
the position with its substantive classification 
and salary, provided that, where the classifica- 
tion of such position is lower than the officer's 
substantive classification or rate of salary at the 
date of his transfer to the Unattached List, as 
determined by Clause 5 of these provisions, the 
officer's rate of salary shall be maintained at 
the level determined by Clause 5 of these 
provisions by way of allowance for such period 
as is required to maintain that salary as if the 
officer were on the Unattached List for a total 
period of 12 months; or 

(iii) that the trial be concluded and the officer be 
returned to the Unattached List. 

(e) Where an officer transferred to the Unattached 
List is placed in an alternative position under subclause 
(b), (c) or (d) (i) and (ii) of this clause and declines to take 
up or continue the placement, the Vice-Chancellor may 
terminate the officer's employment by giving one 
month's notice. In such cases Clause 6 of these 
provisions shall not apply. 

(f) An officer transferred to the Unattached List may 
be called on by the University to clear all recreation leave 
entitlements and accrued long service leave entitlements. 

(g) During the two month period referred to in Clause 
3 (b) of these provisions an officer placed on the 
Unattached List for redeployment purposes will be 
subject to the provisions of subclauses (b), (c), (d), (e) 
and (f) above, with the exception that the officer shall 
not be transferred to positions of lower classification. 
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5.—Income Maintenance. 
(a) For the period that an officer is on the Unattached 

List his or her substantive rate of salary at the date of 
transfer will be maintained. 

(b) Where an officer has been acting in a higher 
position for a continuous period of at least 12 months 
immediately preceding the date on which notice in accor- 
dance with Clause 3 of these provisions is received, then 
the officer's salary for the purposes of this clause shall be 
the salary he or she is in receipt of at the date on which 
notice under Clause 3 is received. 

(c) The inclusion in salary of allowances or loadings 
other than higher duties allowance payments under 
subclause (b) of this clause shall be at the discretion of 
the Vice-Chancellor. 

6.—Notice of Termination. 
(a) At any time after being placed on the Unattached 

List action may be taken by the University to terminate 
an officer's appointment to the staff of the University by 
the giving of one month's notice: Provided, however, 
that officers placed on the Unattached List for the 
purposes of redeployment under Clause 3 (d), will be 
given at least two months' prior notification of the 
University's desire to terminate on the grounds that 
successful redeployment is no longer considered 
possible. Benefits calculated in accordance with 
subclause (b) of this clause will then apply. 

(b) When an officer's appointment is terminated in 
accordance with subclause (a) of this clause, the officer 
shall receive a lump sum payment comprising — 

(1) pro rata long service leave entitlements, 
provided that a minimum of one year's service 
has been completed at the date of termination; 
and 

(ii) an amount calculated in accordance with the 
following table: 

Completed Years 
of Service 

15 and over 
15 and over 
15 and over 
15 and over 
15 and over 
10- 14 
10- 14 
10- 14 
10- 14 
10- 14 
10- 14 
5-9 
5-9 
5-9 
5-9 
5-9 
5-9 
5-9 
Less than 5 
Less than 5 
Less than 5 
Less than 5 
All others 

50 or more 
45-49 
40-44 
35 - 39 
30 - 34 
55 or more 
50 - 54 
45-49 
40-44 
35 - 39 
25 - 34 
60 or more 
55 - 59 
50-54 
45-49 
40-44 
35-39 
Less than 35 
45 and over 
40-44 
35 - 39 
30-34 

Number of 
Months Pay 

12 
11 
10 
9 

For the purposes of this subclause — 
(a) the words "completed years of service" shall 

mean a continuous completed year of service 
up to and including the date of notice of 
termination is given under subclause (a) of this 
clause; 

(b) the word "age" shall mean the attained years 
of age of the officer whose appointment is 
being terminated under subclause (a) of this 
clause; 

(c) the words ' 'months pay" shall mean the annual 
salary rate of the officer determined in 
accordance with Clause 5 of these provisions, 
divided by 12. 

(c) An officer who has remained on the Unattached 
List for a period of 11 months and is not at that time 
placed in accordance with the provisions of Clause 4 (c) 
of these provisions, shall be given written notice of 
termination in accordance with the provisions of 
subclause (a) of this clause. Subsequently if the officer is 
offered and accepts a placement on trial under the 
provisions of Clause 4 (c) of these provisions, the period 
of notice may, if necessary, be extended to cover the 
period of trial. 

7.—Recreation Leave. 
Officers will be entitled to payment in lieu of all 

recreation leave entitlements standing to their credit at 
the date of the termination of their appointments under 
the terms of these provisions. 

8.—Exclusion of Certain Employees from 
this Agreement. 

These provisions shall not apply to — 
(a) temporary or casual employees as defined 

under Award No. 16 of 1977 as varied from 
time to time; 

(b) Persons engaged for a fixed term or for the 
duration of a specific project. 

9.—Retraining for Non-University Employment. 
At the discretion of the Vice-Chancellor, staff trans- 

ferred to the Unattached List may be allowed reasonable 
time off with pay to attend training courses for alter- 
native employment. 

10.—Time Off to Attend Interviews. 
Subject to the provision of satisfactory evidence, staff 

transferred to the Unattached List may be granted 
reasonable time off with pay to attend job interviews. 

11.—Disputes — Resolution of. 
The parties agree that in the event of a dispute arising 

out of these provisions, the matter will be referred for 
determination by a tribunal consisting of a representative 
from each of the parties and a Chairman who shall be a 
Commissioner appointed, from time to time, by the 
Chief Industrial Commissioner of the Western 
Australian Industrial Commission. The decision of the 
tribunal, or a majority thereof, shall, subject to the 
provisions of the Industrial Relations Act, as amended 
from time to time or replaced, be final and binding on the 
parties. 

12.—Misconduct. 
These provisions do not affect the right of the 

University to terminate the appointment of an officer in 
accordance with Clause 7 of Award No. 16 of 1977 as 
varied. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR413 of 1986. 

Between the Western Australian Carpenters and Joiners, 
Bricklayers and Stoneworkers Industrial Union of 
Workers, Applicant and State Energy Commission 
of Western Australia, Respondent. 

52021-4 
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Order. 
HAVING heard Mr G.G. Young on behalf of the appli- 
cant and Mr B. Duploc on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn. 

Dated at Perth this 3rd day of December 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

UNIONS — 
Application for alteration 

of rules — 

No. 608 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Western 
Australian Carpenters and Joiners, Bricklayers and 
Stoneworkers Industrial Union of Workers to 
change its name and to alter rule 1.—Membership of 
its registered rules. 

Decision. 
HAVING been directed by the Full Bench, I have this 
day registered a change of name and an alteration to rule 
1.—Membership of the registered rules of the applicant 
organisation in terms of the order as given on the 11th 
day of December 1986. 

Dated at Perth this 11th day of December 1986. 

R.C. LOVEGROVE, 
Acting Deputy Registrar. 

No. 923 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by "The Master 
Painters, Decorators and Signwriters Association of 
Western Australia Industrial Union of Employers, 
Perth" for substitution of a new set of rules. 

Decision. 
HAVING read the application, there being no person 
desiring to be heard in opposition thereto, after 
consulting with the President, and upon being satisfied 
that the requirements of the abovenmentioned Act and 
the regulations made thereunder have been complied 
with, I have this day substituted a new set of rules of the 
applicant union in the terms of the application as filed on 
18 September 1986. 

Dated at Perth this 4th day of December 1986. 

R.C. LOVEGROVE, 
Acting Deputy Registrar. 

No. 1133 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, JWA Branch 
for an alteration of its registered rules. 

Decision. 
HAVING read the application, there being no person 
desiring to be heard in opposition thereto, and after 
consulting with the President, and upon being satisfied 
that the requirements of the abovementioned Act and the 
regulations made thereunder have been complied with, I 
have this day registered an alteration to rule 10 of the 
registered rules of the applicant union in the terms of the 
application as filed on 10 November 1986. 

Dated at Perth this 28th day of November 1986. 

T. POPE, 
Deputy Registrar. 

No. 1254 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Operative 
Painters' and Decorators' Union of Australia, West 
Australian Branch, Union of Workers for alteration 
of its rules. 

Decision. 
HAVING read the application, there being no person 
desiring to be heard in opposition thereto, after con- 
sulting with the President, and upon being satisfied that 
the requirements of the abovementioned Act and the 
regulations made thereunder have been complied with, 
I have this day registered a new rule 40 and re-numbered 
existing rules 40 to 48 inclusive, to 41 to 49 inclusive, of 
the registered rules of the applicant organisation in the 
terms of the application as filed on 4 December 1986, and 
as corrected. 

Dated at Perth this 17th day of December 1986. 

R.C. LOVEGROVE, 
Acting Deputy Registrar. 

No. 1229 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by "The Western 
Australian Timber Industry Industrial Union of 
Workers, South-West Land Division" for alteration 
of its rules. 

Decision. 
HAVING read the application, and less than five per 
cent of the members of the union having objected to the 
proposed alteration, after consulting with the President, 
and upon being satisfied that the requirements of the 
abovementioned Act and the regulations made 
thereunder have been complied with, I have this day 
registered an alteration to rule 27 of the registered rules 
of the applicant union in the terms of the application as 
filed on 1 December 1986. 

Dated at Perth this 7th day of December 1986. 

R.C. LOVEGROVE, 
Acting Deputy Registrar. 
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CONFERENCES — Notation of — 

NUMBER — 
COM- DATE MATTER RESULT 

MISSIONER 

Amalgamated Metal Coca Cola Bottlers C709 of 1986 28/10/86 Termination of a worker Concluded 
Workers Union Halliwell S.C. 

Amalgamated Metal Dampier Salt C722 of 1986 24/10/86 Allocation of housing Concluded 
Workers Union (Operations) Halliwell S.C. 

Amalgamated Metal Hamersley Iron C668 of 1986 09/10/86 Payment of workers Referred 
Workers Union Pty Ltd Salmon C. during stand down at 

Paraburdoo 
Amalgamated Metal Mt Newman Mining C787 of 1986 17/11/86 Re-. Utilisation of Concluded 

Workers Union Co Pty Ltd Gregor C. contractors 
Amalgamated Metal Perth Dental Hospital C808 of 1986 24/11/86 Reclassification of a Referred 

Workers Union Negus C. worker 
Amalgamated Metal Robe River Iron C740 of 1986 28/10/86 Dispute concerning the Concluded 

Workers Union Associates Coleman C. changing of the smoko 
break 

Amalgamated Metal United Constructions C733 of 1986 04/11/86 Refusal to reimburse Concluded 
Workers Union Pty Ltd Negus C. air fares 

Australasian Society of Bradford Kendall C629 of 1986 15/09/86 Wage increase Concluded 
Engineers Foundries Halliwell S.C. 

Australasian Society of Burswood Island C748 of 1986 06/11/86 Classification of a Concluded 
Engineers Resort Collier C. worker 

Australian Workers Brambles Manford C738 of 1986 03/11/86 Dispute re: redundancy Concluded 
Union Gregor C. payments 

Australian Workers Newmont Holdings C819 of 1986 19/11/86 Dispute re: manning Concluded 
Union Pty Ltd Gregor C. levels 

Australian Workers Robe River Iron C746 of 1986 03/11/86 Dispute concerning the Concluded 
Union Associates Coleman C. dismissal of an 

employee 
Builders Labourers The Hon Minister C731 of 1986 27/10/86 Site allowance Withdrawn 

Federation for Works Halliwell S.C. 
Builders Labourers Interstruct Pty Ltd C697 of 1986 — Wages Withdrawn 

Federation Halliwell S.C. 
Builders Labourers Kewdale Structural C758 of 1986 31/10/86 Strike over alleged Concluded 

Federation Engineers (WA) Halliwell S.C. safety issues 
Builders Labourers Master Builders C654 of 1986 24/09/86 Stopping of deliveries Resolved 

Federation Association Halliwell S.C. by pickets 
Builders Labourers Multiplex C507 of 1986 25/07/86 Strike over safety issues Withdrawn 

Federation Constructions Halliwell S.C. 
Builders Labourers Multiplex C589 of 1986 — Bans in support of claims Withdrawn 

Federation Constructions Halliwell S.C. 
Builders Labourers Springdale Comfort C520 of 1986 11/08/86 Right of entry and site Withdrawn 

Federation Pty Ltd Halliwell S.C. facilities 
Builders Labourers Springdale Comfort C544 of 1986 11/08/86 Dispute over right of Withdrawn 

Federation Pty Ltd Halliwell S.C. entry 
Builders Labourers Taylor Woodrow C403 of 1986 — Dispute over cleaning of Resolved 

Federation Pty Ltd Halliwell S.C. Karratha site 
Building Trades Concrete C742 of 1986 23/10/86 Site entry refused Concluded 

Association Constructions 
(WA) Pty Ltd 

Halliwell S.C. Karratha 

Electrical Trades Union James Watt Electrical 
and Another 

C447 of 1986 
Halliwell S.C. 

03/07/86 
04/07/86 

Strike over crib-sheds Concluded 

Electrical Trades Union Metro-Aoc Pty Ltd C598 of 1986 02/09/86 Stand downs Concluded 
and Others and Others Halliwell S.C. 

Electrical Trades Union Milec Electrical 
Services Pty Ltd 

C606 of 1986 
Halliwell S.C. 

— Bans re: superannuation 
contribution 

Withdrawn 

Electrical Trades Union Milec Electrical 
Services Pty Ltd 

C660 of 1986 
Halliwell S.C. 

13/10/86 Retrenchment Concluded 

Electrical Trades Union Noranda Electrics C736 of 1986 06/11/86 Wages Concluded 
Halliwell S.C. 

Electrical Trades Union Water Authority 
of WA 

C28 of 1986 
Halliwell S.C. 

— Allowances Withdrawn 

Electrical Trades Union West Australian C734 of 1986 04/11/86 Threatened bans Concluded 
(WA) Newspapers Ltd Negus C. 

Federated Liquor and Fremantle Workers C551 of 1985 16/12/85 Re: termination of a Concluded 
Allied Industries Social and Leisure Negus C. worker 
Employees Union Club 

Federated Liquor and Ocean City Ltd C690 of 1986 04/11/86 Dispute concerning Concluded 
Allied Industries trading as Kennedy C. dismissal of a worker 
Employees Union Observation City 

Beach Resort Hotel 
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PARTIES 
NUMBER — 

COM- 
MISSIONER 

RESULT 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Merchant Service Guild 
of Australia 

Miscellaneous Workers 
Union 

Miscellaneous Workers 
Union 

Miscellaneous Workers 
Union 

Parish E.J. 

Plumbers and Gasfitters 
Employees Union 

Plumbers and Gasfitters 
Employees Union 

Royal Australian Nursing 
Federation 

Royal Australian Nursing 
Federation 

Transport Workers Union 

University Salaried 
Officers Association 

Derby Industries 
Pty Ltd 

Derby Meat Industries 
Ltd 

Derby Meat Industries 
Ltd 

Derby Meat 
Processing Co Ltd 

Metro Meat Ltd 
Geraldton, 
Katanning and 
Albany 

Midwest Abattoirs 
Pty Ltd and 
Another 

Rocci D.M. and 
Another trading as 
Supa Valu 
Heathridge 

Port Hedland Port 
Authority 

State Library Service 
of WA 

St Joseph's Private 
Hospital 

Windsor Wipers 
Sales Pty Ltd 

Table Talk Poultry 
Farms Ltd 

Cardinal Homes 
Pty Ltd 

David Kitchen trading 
as DK Plumbing 
Services 

Homes of Peace 
(Inc) Pty Ltd 

Silver Chain Nursing 
Association Inc 

The Manager, W.D. 
& H.O. Wills 

The University of 
Western Australia 

C557 of 1986 
Gregor C. 

C605 of 1986 
Gregor C. 

C761 of 1986 
Gregor C. 

C620 of 1986 
Gregor C. 

C725 of 1986 
Gregor C. 

C577 of 1986 
Gregor C. 

C576 of 1986 
Gregor C. 

C702 of 1986 
Martin C. 

C515 of 1986 
Gregor C. 

C581 of 1986 
Fielding C. 

C539 of 1986 
Gregor C. 

C653 of 1986 
Kennedy C. 

C448 of 1986 
Halliwell S.C. 
C590 of 1986 
Halliwell S.C. 

C673 of 1986 
Salmon C. 

C744 of 1986 
Negus C. 

C791 of 1986 
Martin C. 

C32 of 1986 
Fielding C. 

04/11/86 Dispute re: production Concluded 
output of the slaughter 
floor 

04/11/86 Dispute re: first aid Concluded 
facilities and boning 
room incentives 

04/11/86 Dispute re: payment to Concluded 
slicers 

04/11/86 Dispute re: the shackler Concluded 

20/11/86 Dispute re: public Concluded 
holidays 

12/11/86 Dispute re: entitlements Concluded 
and retrenchment pay 

10/11/86 Re: wages and conditions Concluded 

14/10/86 

30/07/86 

02/09/86 

21/10/86 

09/10/86 

03/09/86 

14/10/86 
04/11/86 
05/11/86 

14/11/86 

26/11/86 

Overtime ban in support Concluded 
of additional staff 

Dispute re: application Concluded 
No. 390/86 

Dispute re: non payment Concluded 
of pro rata long 
service leave 

Dismissal of a worker Concluded 

Dispute concerning pro Concluded 
rata long service leave 
entitlement 

Site amenities Withdrawn 

Failure to pay award Concluded 
entitlements 

Alledged forced Referred 
resignation of worker 

Dismissal of a worker Referred 

Classification of a Concluded 
worker 

Failure to pay overtime Concluded 
and allowances to two 
employees 

PROMOTIONS APPEALS — 
CORRECTION — 

ENGINE DRIVERS' (State Energy Commission) 
1977 Award No. 15 of 1977. 

WHEREAS an error occurred in the copy of Order No. 
741 of 1986 delivering the above award, published in the 
Western Australian Industrial Gazette on 26 November 
1986, Volume 66 Part 2 Subpart 5 Page 1654, the 
following correction is made — 

Delete Clause 28 (a) (4) (b) and insert in lieu the 
following:— 

Workers employed in the operating Power 
Station at Muja shall be paid an allowance of $2.86 
for each day on which they are required to report for 
duty. 

Dated at Perth this 18th day of December 1986. 

MR K. SCAPIN, 
Industrial Registrar. 

BEFORE THE PROMOTIONS APPEAL BOARD. 
No. PAB 177 of 1986. 

Between Mr P.V. Buckley, Recommended Officer and 
Mr F. Papalia, Appellant. 

Before the Promotions Appeal Board. 
The 2nd day of December 1986. 

Position: Licensing Inspector, 
Position 248897, Level 3, 

Regional Engineering Services Section, 
South-West Land Division, 
Water Authority of WA. 

Mr K. Chinnery on behalf of the Recommending 
Authority. 

There being no appearance on behalf. of the 
Recommended Officer and the Appellant. 
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Order. 
That the appeal be dismissed for want of prosecution. 

Dated at Perth this 2nd day of December 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, 

Promotions Appeal Board. 

NOTICES — 
Union matters — 

No. 1311 of 1986. 

NOTICE is given of an application by the Union of 
Australian College Academics, Western Australian 
Branch, Industrial Union of Workers under the 
Industrial Relations Act 1979 for an alteration to rule 
1.—Name, rule 5.—Industry and rule 6.—Eligibility for 
Membership of its registered rules. 

The organisation wishes to delete existing rules 1, 5 
and 6 and insert in lieu thereof the following new rules:— 

Rule 1.—Name. 
The name of the Union shall be the Union of 

Australian Tertiary Academics Western Australian 
Branch, Industrial Union of Workers. 

Rule 5.—Industry. 
The industry in or in connection with which the Union 

is organised is the industry of persons employed or 
usually employed in or in connection with a Western 
Australian post compulsory education institution, or 
entity, or overseas teaching and research undertaken by 
or in connection with a Western Australian post 
compulsory education institution or entity, in academic 
positions, or positions paid on academic salary scales. 

Rule 6.—Membership. 
(1) Membership of the Union shall consist of and be 

open to an unlimited number of persons employed or 
usually employed full-time, fractional-time or part-time 
in or in connection with a post compulsory education 
institution, or entity, or overseas teaching and research 
undertaken by or in connection with a post compulsory 
education institution or entity, in academic positions in 
the following institutions or entities: 

Western Australian College of Advanced 
Education. 

Curtin University of Technology. 
WAIT-Aid Ltd.. 

in the following callings: 
(a) Principal Lecturers, Senior Lecturers (All 

Grades), Lecturers (All Grades), Assistant 
Lecturers, Principal Tutors, Senior Tutors, 
Tutors, Principal Demonstrators, Principal 
Instructors, Senior Instructors, Instructors, 
College Fellows, University Fellows, Fellows, 
Supervisors, Professors, and 

(b) Directors of Schools, Directors of Depart- 
ments, Heads of Programmes, Chairpersons of 
Departments, Heads of Department, Heads of 
Schools, Deputy Heads of Schools, Heads of 
Courses and Planning, Associate Directors, 
Deans, Sub-Deans, Associate Deans, Heads of 
Centres, Associate Heads of Schools, and 

(c) Principal Librarians, provided that those 
persons who were employed as Senior 
Librarians and were financial members of the 
Union as at 8 October 1985 shall remain eligible 
for membership of the Union whilst they 
continue to occupy their present position, and 

(d) Counsellors provided that any such position 
was in existence as at 8 October 1985. 

(2) In addition to Rule 6 (1), membership of the Union 
shall consist of and be open to such persons as have been 
elected as paid full-time, fractional or part-time officers 
of the Union who are paid on academic salary scales. 

(3) Notwithstanding Rule 6 (1), the following 
categories of employee shall be excluded from member- 
ship of the union 

(a) Persons who for less than half the time are 
employed, teach awards and courses and/or 
engage in research and administrative duties 
related to the teaching of awards and courses 
listed from time to time in the National Register 
of Tertiary Awards provided that persons 
teaching in the Western Australian Academy of 
Performing Arts at the Western Australian 
College of Advanced Education, and persons 
teaching short non-award courses, or bridging 
courses or remedial courses in the institutions 
or entities listed in 6 (1) shall be eligible for 
membership. 

(b) Directors and their deputies. 

This matter has been listed for hearing before the Full 
Bench on 10 March 1987. 

A copy of the rules of the organisation and the 
proposed alteration may be inspected at my office, 815 
Hay Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979, or any person who satisfies the Full 
Bench that he has sufficient interest, or desires to object 
to the application may do so in accordance with 
Regulations 98 and 100 of the Industrial Relations 
Commission Regulations 1985. 

Dated at Perth this 6th day of January 1987. 

R.C. LOVEGROVE, 
Acting Deputy Registrar. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 425 of 1986. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Appellant and DTX 
Australia Limited and Another, Respondents. 

Before the FuE Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. CoEier, 
and Commissioner J.F. Gregor. 
The 28th day of October 1986. 

Mr L.A. Jackson (of Counsel) and with him Dr J. 
Crouch on behalf of the appeEant. 

Mr M. Fadjiar (of Counsel) on behalf of DTX 
AustraEa Limited. 

Mr D.H. Schapper (of Counsel) and with him Mr L. J. 
Benfell on behalf of the Electrical Trades Union of 
Workers of AustraEa (Western AustraEan Branch), 
Perth. 

Mr L. J. Irwin intervening on behalf of the Association 
of Draughting, Supervisory and Technical Employees 
Western Australian Branch. 

Reasons for Decision. 
THE PRESIDENT: This appeal is brought by the 
Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, Western 
AustraEan Branch (the ASE). DTX AustraEa Limited 
(DTX) is a respondent but does not oppose the appeal. 
The Electrical Trades Union of Workers of Australia 
(Western AustraEan Branch), Perth (the ETU) is the 
principal respondent and contests the appeal. The 
Association of Draughting, Supervisory and Technical 
Employees Western Australian Branch was an intervener 

in the proceedings below and has participated in the 
appeal to the extent of making submissions relating to 
the protection of the interests of its members. 

The matter in issue is the entitlement of the ASE to 
enrol as members employees employed by DTX in the 
classifications of assembler/solderer, operator, 
mechanical fitter and technician. Employees in those 
classifications are, or are intended to be, engaged in work 
relating to the production of a device known as a modem 
decoder. 

The ASE applied to the Commission for an award 
covering the employees concerned. DTX consented to an 
award, both applicant and respondent contending that 
the work of producing a modem decoder is work that 
results in the production of a business machine within the 
meaning of rule 2.—Constitution of the rules of the 
ASE. The application was opposed by the ETU which 
contended that the end product produced by the work of 
the classification concerned is an electronic device which 
is not within the constitutional coverage of the ASE. 

The Commission rejected the application having 
observed that a modem decoder is an electronic device 
which may be used in the home or in business for 
gathering information and is not a business machine in 
accordance with the history of the understanding of that 
expression. 

The notice of appeal invites the FuE Bench to make a 
contrary finding. Competing arguments focused upon 
various findings which, according to the grounds of 
appeal, the Commission ought to have made. The 
appeEant contended that it was a mistake of fact to 
regard a modem decoder as not coming within the 
meaning of a business machine. It was also a mistake of 
fact for the Commission to infer that the Commission in 
Court Session, by excluding the words ' 'and equipment" 
from the amending provision when it was approved, 
intended a narrower meaning than the expression 
"business machine" is capable of bearing. The appeEant 
submited that in respect of such matters an appellate 
tribunal has an obligation to reach its own conclusions in 
accordance with Warren v. Coombes (1979) 23 ALR 405 
at 423. 

In general the FuE Bench cannot interfere where the 
Commission has reached the decision in the exercise of its 
discretionary judgment and no error of principle has 
been demonstrated. This is a different case for, as the 
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appellant has pointed out, the finding on which the 
decision is based does not depend on credibility of 
witnesses but is a secondary finding of fact in that the 
Commission had to draw a conclusion as to what the 
device is and what is meant by the expression used in the 
rule. The appeal turns on the ordinary meaning of 
"business machines" and whether according to the 
established facts the modem decoder comes within that 
expression. These are matters about which, according to 
its statutory responsibility, the Full Bench should form 
its own conclusions. 
On that basis I now turn to the first aspect of the enquiry, 
the meaning of "business machine" as used in the 
eligibility rule. Individually the words are of a clear and 
literal meaning. It is the meaning of the composite 
expression with which we are concerned. One looks to 
the ordinary application of the words used and may refer 
to any common understanding which may be gleaned 
from records or papers in which such words have been 
used [see: Re Williams; Exparte ABCE and BLF (1983) 
57 ALJR 38 at 40]. Surely the best point of reference is 
the provision from which the amendment was adapted 
when the Commission in Court Session permitted 
changes to rule 2 which introduced the classifications 
"persons employed in the servicing, repairing, main- 
taining, structurally altering and/or assembling of 
business machines" (59 WAIG 379). It was recognised 
that those classifications were already embraced within 
the existing constitution of the ASE or were so closely 
related to classifications within it that it was reasonable 
to suppose they would have been included when the 
union was registered if the application had been made in 
the terms in which the amendment was sought (see p. 380 
of the report). 

The Commission authorised the change to rule 2 but 
omitted from its order the words "and equipment" 
which were contained in the original application. The 
Senior Commissioner referred to this in his decision and, 
though he was not explicit, he appears to have regarded it 
as an intention to exclude coverage of persons employed 
in respect of business equipment. The Commission in 
Court Session gave no reason for the exclusion of the 
words, they may merely have been considered 
superfluous. In the absence of explanation the matter 
throws no light on the meaning of business machines so 
far as I am concerned. I think there is more assistance to 
be gained by reference to matters which arose in the 
course of the application before the Commission in 
Court Session on that occasion. 

The case for amendment of the ASE rules relied upon 
extensive reference to an organisation caOed the 
Technical Services Guild, the constitution rule of which 
included coverage of employees engaged in "the 
servicing, and/or repairing, maintaining, structurally 
altering and/or assembling of business equipment, 
excluding typewriters". That organisation was registered 
under the Australian Conciliation and Arbitration Act 
1904 and Amendments and it had award coverage over 
that aspect of industry with which those classifications 
were concerned. The constitution rule also contained a 
provision as to the meaning of the term "business 
equipment". It was in these terms: 

Without limiting the generality of the foregoing, 
the term "business equipment" shaU be deemed to 
include inter alia cash registers, accounting 
machines, adding machines, calculators, computers 
and peripheral equipment. 

Mr Olney appeared as Counsel for the ASE and drew 
the attention of the Commission in Court Session to 
those provisions. He used the expression "business 
machines" instead of "business equipment". This may 
have been done inadvertantly though it appears to me 
that he treated the two expressions as interchangeable. 
Plainly it was intended that the ASE achieve like 
coverage to that of the Technical Services Guild and was 
seeking to emulate or adapt the provisions of the 
constitutional rule of the Technical Services Guild. These 

matters appear from the following passage which is taken 
from the transcript of proceedings commencing on page 
70:— 

It will be seen that there is a federally registered 
union by the name of the Technical Services Guild. 
It has constitutional coverage in respect of the 
servicing, repairing, maintaining, structurally 
altering and/or assembling of business machines. 
The term "business machine" is defined to exclude 
typewriters but deemed to include cash registers, 
accounting machines, adding machines, calculators, 
computers and peripheral equipment. 

That federally registered union has a Federal 
award which extends to the State of Western 
Australia but in respect of which I understand there 
is a very limited respondency. 

I am sorry. I was wrong. It covers the majority of 
employers in the business equipment field. There is 
no State equivalent of that union and therefore the 
capacity to, as it were, cover the field is limited to 
whatever attempts are made by the Federal union to 
rope in new employers in this State. The ASE has 
been associated with that union on a friendly basis 
for some time and is making a present application to 
expand its constitution to include similar provisions 
in its own constitution in order to facilitate, if 
necessary, the coverage of this aspect of industry by 
State Award. 

The Federal union has co-operated in providing 
the material which was previously produced for this 
purpose. 

The position in Western Australia is that there is 
an award in force known as the Typewriter and 
Office Machine Mechanics Award, which is found 
in Volume 41 WAIG at p. 290. That is an award 
which covers office machine mechanics and others, 
junior workers, apprentices and leading hands, and 
it is an award with this scope: 

This award shall apply to workers engaged in 
the repair, maintenance and servicing of type- 
writers, duplicators, addressing machines, 
adding machines, listing machines, accounting 
machines, bookkeeping machines and 
calculating machines in or from typewriter 
repairing establishments. The award applies 
within a radius of 15 miles from the GPO at 
Perth. 

It is an award which was obtained by the ASE 
which is apparently the only union party to it, and 
an award which has remained current for some time 
and is periodically updated as occasion requires. 

Our submission is that it is quite appropriate that 
the ASE should, with the development of 
technology, expand its opportunity to enrol 
members in the business machine field beyond its 
existing coverage of typewriter mechanics, into 
classifications which are more appropriate to 
contemporary business equipment. 

Because the application of the ASE depended upon the 
provisions of the constitutional rule of the Technical 
Services Guild, the description of business equipment in 
that rule is, in my opinion, directly relevant to the 
meaning intended by the expression business machines. 
There is nothing in the transcript of proceedings to 
suggest otherwise. The Commission in Court Session 
drew no distinction between business equipment and 
business machines and the machines that are referred to 
in the Federal rule under the description "business 
equipment'' appear to me to be what would ordinarily be 
regarded as business machines. Even if it be accepted that 
the exclusion of the words "and equipment" limited the 
meaning it appears obvious that such things as cash 
registers, accounting machines, adding machines and 
calculators are included in the expression business 
machines even though they are described in the Federal 
rule as "business equipment". I find it unnecessary to 
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express any opinion as to computers which are of such 
complex utility that they warrant special consideration 
when and if that becomes necessary. 

Not only are the machines to which I have referred 
commonly understood to be business machines but 
similar machines were covered by an award of the ASE 
long before the relevant amendment became effective. It 
is not surprising that in approving the terms of the 
amendment the Commission in Court Session recognised 
an inherent right to coverage rather than an extension 
thereof. 

Machines of the type referred to are characterised by 
their utility and common usage as adjuncts to the 
efficient conduct of business. It seems reasonable to my 
mind that other machines having similar characteristics 
be included in the concept of business machines. In 
particular those like the modem decoder which are a 
result of developments and advances in technology and 
provide further assistance to the efficient organisation of 
office or business. This is supported by the approach 
adopted in relation to the construction of constitutional 
rules in accordance with a current denotation of 
particular words [see for example Co-operative Bulk 
Handling Ltd v. Australian Workers' Union and 
Waterside Workers Federation (1980) 32 ALR 541 at 
549, and see also: Lake Macquarie Shire Council v. 
Aberdare County Council (1970) 123 CLR 327]. There is 
little doubt that the production of machines of this kind 
is an area that will be affected by the development of 
technology and in my opinion the modem decoder is a 
case in point. Whether other machines may be similarly 
regarded or where one draws the line in respect of 
business machines is immaterial. In this case we are not 
so much concerned with the scope of the expression 
"business machines", our task is confined to the 
question of whether a modem decoder may fall within 
that expression in its ordinary sense. 

We were shown the modem decoder and had its 
operation demonstrated to us. Without attempting a 
technical description I would simply describe it as a 
contemporary contrivance which uses electrical power in 
order to carry out a variety of functions. In that sense it 
is a machine. It has a keyboard and is used in conjunction 
with a telephone and a display unit in order to gain access 
to and to utilise in practical ways a great variety of 
information. It is plainly a machine of great utility and its 
benefits for social and personal purposes as well as in the 
running of a business or an office are obvious. DTX 
which produces the machine regards it as a business 
machine and has promoted it as such. It is also promoted 
for use in the home. It will obviously be a great boon to 
business in much the same way as the more traditional 
business machines have proved to be. That is not to say 
that it may not be equally beneficial in a variety of other 
uses. Indeed this is the case with traditional business 
machines such as typewriters and calculators. 

In my opinion the term "business machines" is 
intended to have a wide rather than a narrow or technical 
meaning and it would as a matter of ordinary usage 
include machines additional to those which were 
described, amongst others, in the Federal constitution 
rule on which the present rule is based. In my opinion it is 
not inappropriate that it should include a machine such 
as the modem decoder. That view is supported by 
evidence before the Commission that the modem 
decoder is aimed at the business market and used in 
business and performs a function which would facilitate 
and promote the efficient conduct of a business; 

For the reasons set out I am of opinion that the 
Commission erred in its finding that the modem decoder 
is not a business machine within the meaning of the 
registered constitutional rule of the ASE. That finding 
was the basis for dismissal of the application which 
sought an award by consent. Accordingly I propose that 
the operation of the decision be suspended and that the 
case be remitted to the Commission for further deter- 
mination with a direction that in the opinion of the Full 
Bench the ASE is entitled to enrol as members those 

employed by DTX in the classifications of assembler/ 
solderer, operator, mechanical fitter and technician. In 
respect of the last classification, this decision is not 
intended to prejudice or affect any right of constitutional 
or award coverage which may be claimed by the 
Association of Draughting, Supervisory and Technical 
Employees Union. 

THE CHIEF COMMISSIONER: This is an appeal by 
the Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, Western 
Australian Branch (ASE) against a decision of the 
Commission that an application by the Union for an 
award to be known as the DTX Australia Limited 
Manufacturing Award be dismissed on the ground that 
the Union lacks constitutional coverage of the employees 
sought to be covered by the proposed award. 

The respondent employer, DTX Australia Limited, 
does not oppose the appeal maintaining a position of 
neutrality but the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth (ETU) 
strenuously contests it. 

The crux of the matter is whether a device produced by 
the Company and known as the DTX modem decoder is 
a business machine within the meaning of that term in 
Rule 2.—Constitution of the Union's rules. That rule 
states that membership shall be comprised of persons 
who are employed, or usually employed within the area 
of the State of Western Australia, known as the South 
West Land Division engaged in a variety of callings or 
vocations including — 

. . . typewriter mechanics, and persons employed 
in the servicing, repairing, maintaining, structurally 
altering and/or assembling of business machines, 

and all the above words which follow "typewriter 
mechanics" were inserted into the rule by a direction of 
the Commission in Court Session dated 13 February 
1979. The direction resulted from an application by the 
ASE which went well beyond the matter under 
discussion. Indeed, it was an attempt to enlarge the 
ability of the Union to enrol members outside the South 
West Land Division in the same vocations or callings as it 
may do so within that division of the State. That was the 
general purpose of the application. However, in 
addition, the Union had also sought some other changes 
to its rules, including the addition in Rule 2.—Constitu- 
tion, after the words "typewriter mechanics" of the 
words — 

. . . persons employed in the servicing, repairing, 
maintaining, structurally altering and/or 
assembling of business machines and equipment, 
technicians (except persons who are members or 
eligible for membership of the Association of 
Architects, Engineers, Surveyors and Draughtsmen, 
Australia, Western Australian Division) . . . 

Now it is clear that the ASE was endeavouring to 
amend its rule with respect to technicians to bring it into 
line with the rules of its Federal counterpart but with 
respect to persons assembling business machines and 
equipment it was seeking the same type of coverage held 
by the Federally registered Technical Services Guild. The 
Constitution rule of that Guild allowed it to consist of:— 

... an unlimited number of persons who are 
employed or usually employed wholly or partly in 
servicing, repairing, maintaining, structurally 
altering and/or assembling business equipment, 
excluding typewriters . . . 

Without limiting the generality of the foregoing 
the term "business equipment" shall be deemed to 
include inter alia cash registers, accounting 
machines, adding machines, calculators, computers 
and peripheral equipment. 
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The Commission in Court Session rejected the ASE's 
application generally on that occasion except for certain 
amendments which were allowed — 

. . . upon the ground that the classifications 
concerned are already embraced within the existing 
constitution in general terms or are so closely related 
to classifications in the existing constitution that it is 
reasonable to suppose that they would have been 
included at the time the union was registered if the 
application had then been in the terms now sought. 
(59 WAIG p. 380.) 

One of those amendments was to include "persons 
employed in the servicing, repairing, maintaining, 
structurally altering and/or assembling of business 
machines". The Commission in Court Session, however, 
excluded the words "an equipment" after the words 
"business machines" and declined also to include the 
word "technicians". 

I have had the advantage of reading the draft Reasons 
for Decision of His Honour, the President and while I 
agree generally with the facts which he has set out I am 
unable, with respect, to reach the same conclusion from 
those facts. In my opinion it is reasonably clear that when 
the Commission in Court Session approved a much 
narrower version of the ASE's claim for Constitution 
rule change in 1979 it rejected in part Mr Olney's 
submission that — 

... it is quite appropriate that the ASE should, 
with the development of technology, expand its 
opportunity to enrol members in the business 
machine field beyond its existing coverage of 
typewriter mechanics, into classifications which are 
more appropriate to contemporary business 
equipment. 

if that submission were designed to give an on-going 
meaning to the word "contemporary". It would seem to 
me that the Commission in Court Session approved a 
Constitution rule change to enable the Union to cover 
people for whom it had already gained award coverage, 
i.e. workers engaged in the repair, maintenance and 
servicing of typewriters, duplicators, addressing 
machines, adding machines, listing machines, 
accounting machines, bookkeeping machines and calcu- 
lating machines in or from typewriter repairing 
establishments (see Scope Clause — Typewriter and 
Office Machine Mechanics Award, 62 WAIG 1245). 

In short, while the Commission in Court Session 
considered that it was reasonable to suppose that those 
business machines would have been included in the 
Constitution rule at the time the Union was registered, if 
the application had then been made, it stopped short of 
giving the Union coverage of "technicians", a word 
described by Counsel as "of broad and uncertain 
import" and allowing coverage of "business 
equipment" which was not described or known to the 
bench. 

In my view the appellants have failed to substantiate 
any of the appeal grounds, including the proposition that 
"electrical workers generally" is sufficiently wide to 
embrace an assembler of an electronic device. I would 
dismiss the appeal. 

COMMISSIONER GREGOR: I have had the advantage 
of reading, in prepared form, the reasons for decision of 
His Honour, the President and the Chief Commissioner. 
I find my self in agreement with the reasons of His 
Honour and agree with the order he proposes. 

THE PRESIDENT: The minutes of a proposed order, to 
give effect to the majority decision of the Full Bench, will 
now issue. 

67 W.A.I.G. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 425 of 1986. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Appellant and DTX 
Australia Limited and Another, Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner J.F. Gregor. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 26th day of June and the 11th day of July 
1986 and having heard Mr L.A. Jackson (of Counsel) 
and with him Dr J. Crouch on behalf of the appellant; 
Mr M. Fadjiar (of Counsel) on behalf of DTX Australia 
Limited; Mr D.H. Schapper (of Counsel) and with him 
Mr L. J. Benfell on behalf of the Electrical Trades Union 
of Workers of Australia (Western Australian Branch), 
Perth and Mr L.J. Irwin intervening on behalf of the 
Association of Draughting, Supervisory and Technical 
Employees Western Australian Branch and the Full 
Bench having reserved judgment on the matter and 
judgment being delivered on the 28th day of October 
1986 wherein the Full Bench found, by majority 
decision, that the operation of the decision of the 
Commission should be suspended and gave reasons 
therefor, it is this day, the 4th day of November 1986 
ordered that:— 

1. The operation of the decision of Senior 
Commissioner G.G. Halliwell given on the 30th day 
of April 1986 in matters Nod. A22, A24, 716 and 
1179 of 1985 be suspended; and 

2. The said matters Nod. A22, A24, 716 and 1179 
of 1985 be remitted to Senior Commissioner G.G. 
Halliwell for further hearing and determination 
with a direction that in the opinion of the Full 
Bench, the device known as a modem decoder 
produced by DTX Australia Limited is a business 
machine and the appellant union is entitled to enrol 
as members those employed by DTX Australia 
Limited in the classifications of assembler/solderer, 
operator, mechanical fitter and technician. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

FULL BENCH — 

Unions — application for 
alteration of rules — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 619 of 1986. 

In the matter of the Industrial Relations Act 1979 and 
in the matter of an application by the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch 
for alteration of rule 4.—Eligibility for Membership 
of its registered rules. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner G.L. Fielding. 
The 6th Day of November 1986. 
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Mr J.A. McGinty on behalf of the applicant. 
Mr J.D. Kirwan objecting on behalf of the Hospital 

Salaried Officers Association of Western Australia 
(Union of Workers). 

Mr G.N. Hocking objecting on behalf of the Civil 
Service Association of Western Australia Incorporated. 

Mr M.A. Jahn objecting on behalf of the Royal 
Australian Nursing Federation Industrial Union of 
Workers, Perth. 

Mr C.D. Panizza objecting on behalf of the Federated 
Clerks' Union of Australia Industrial Union of Workers, 
WA Branch. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. The Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch by this application seeks to 
amend its registered rules, more particularly, rule 
4.—Eligibility for Membership. The proposed amend- 
ments are designed to give it constitutional coverage for 
those employed in, or in connection with, 

— the making of fruit juices; 
— community health work by non-Government 

Aboriginal Agencies other than persons who 
work in Professional, Administrative and 
Clerical capacities, and Registered Nurses, 
other than Enrolled Nurses; and 

— Child Minding Centres, Day Nurseries and Pre- 
school Centres other than Registered Nurses 
but not to exclude Enrolled Nurses. 

Originally the application was opposed by the Hospital 
Salaried Officers Association of Western Australia 
(Union of Workers), the Civil Service Association of 
Western Australia Incorporated, the Royal Australian 
Nursing Federation Industrial Union of Workers, Perth 
and the Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch. The objections of all 
but the Royal Australian Nursing Federation were met 
by subsequent amendments to the claim or in the case of 
the Civil Service Association, by an undertaking given on 
behalf of the applicant "not to enrol as a member, or 
seek to represent, or to seek industrial regulation of, any 
person employed in a clerical, administrative, profes- 
sional or other skilled capacity" in child minding centres, 
and the like' 'which are operated, controlled or which act 
in the interest of the Crown in the right of the state of 
Western Australia or the State Government"; except 
pre-school teachers, teachers aides, child care workers 
holding a certificate in child care or similar qualification 
and persons "occupying a position the duties, 
responsibilities and purpose of which is solely or sub- 
stantially that of personally and directly providing 
care/training/teaching to children". 

The applicant's claim to vary its membership rule to 
extend membership entitlement to those employed in, or 
in connection with, the making of fruit juices was not 
opposed by anyone. The applicant already has constitu- 
tional coverage by subrule 4 (1) (p) for those employed 
in, or in connection with, the "making of aerated waters 
and cordials" and it seems logical to extend that to the 
making of fruit juices. Indeed the applicant is the only 
union party to an industrial award, the Aerated Water 
and Cordial Manufacturing Industry Award 1975, which 
by its scope purports to govern the terms of employment 
of those engaged in, or in connection with, the manu- 
facturing and distribution, amongst other things, of 
fruit juices (see: 55 WAIG 548). 

Sections 55 (5) and 62 of the Industrial Relations Act 
caution against amending the rules of registered 
organisations which could lead to dual coverage in a 
given industry. The Food Preservers' Union of Western 
Australia Union of Workers has constitutional coverage 
inter alia, for persons who are employed in the 
manufacture, bottling, blending or mixing of a number 
of substances the most relevant of which is "grocers' 
sundries" and it is a moot point whether that provision 

entitles it to enrol as members those engaged in the 
manufacture of fruit juices. However, for the reasons 
outlined we are satisfied that there is good reason for this 
part of the applicant's claim to be granted in the terms in 
which it is made. 

The amended claim to extend constitutional coverage 
to those employed in community health work by non- 
Government Aboriginal Agencies was opposed by the 
Rdyal Australian Nursing Federation Industrial Union 
of Workers, Perth. Its opposition related to the attempt 
to include enrolled nurses amongst those eligible for 
membership in this category. 

The Federation by its constitution is entitled to enrol as 
members inter alia, those "employed in the profession or 
industry of nursing and being registered or entitled to be 
registered with the Nurses Board of Western Australia." 
The basis of its objection was that enrolled nurses are 
now more than ever members of the profession or 
industry of nursing and should be represented by the 
Federation. In so submitting the Federation relied on 
the remarks of Kelly S.C. and Collier C. (as they were) in 
the Royal Australian Nursing Federation (Western 
Australian Branch) Industrial Union of Workers, Perth 
v. the Minister for Health 56 WAIG 670 at p. 671, 
suggesting that persons engaged in the nursing profession 
had "more to gain in the professional sense" from 
membership of the Federation than from the applicant. 
They also indicated that if they were determining for the 
first time which of the two unions should be given 
constitutional coverage of enrolled nurses "it is likely 
that the determination would go in favour" of the 
Federation. The Federation also drew attention to the 
fact that in the case of community health services 
provided by the Health Department the employment of 
enrolled nurses along with registered general nurses is 
governed by the Nurses (Community and Occupational 
Health) Award, an award to which the Federation rather 
than the applicant is a party. 

The applicant argued that if the Federation has an 
entitlement to admit enrolled nurses as members, it is an 
entitlement gained through legislative accident rather 
than a deliberate determination by the Commission. The 
legislative accident is said to be the enactment in 1968 of a 
new Nurses Act which inter alia, required the Nurses 
Board to keep a Register of Nurses of which a register of 
enroUed nurses formed part. This requirement to register 
is seen as bringing enrolled nurses within the scope of the 
Federation's membership rule. Until the coming of that 
requirement only the applicant had an entitlement to 
enrol such persons, albeit limited to those employed in 
hospitals. Indeed, attempts by the Federation to gain 
constitutional and industrial coverage for enrolled nurses 
have generally met with disfavour by the Commission. 
The applicant emphasises the fact that it alone has 
exclusive industrial coverage for enrolled nurses 
employed in hospitals which is where the nurses first 
learn their vocation. Hence it is the applicant with whom 
they have the most affinity. That, it is suggested, is 
indicated by the fact that the great majority of enrolled 
nurses employed in this State are members of the 
applicant. 

In our view, there are many good reasons why the 
applicant's claim in this respect should be granted. 
Perhaps most significantly, the evidence is that in the 
only existing non-Government Aboriginal Agency, the 
Aboriginal Medical Service, the community health work 
required of enrolled nurses is only marginally relevant to 
the profession or industry of nursing. The prime task of 
the enrolled nurses is to explain the facilities offered by 
the Service and to encourage its use by aboriginals and 
otherwise to assist with the development of community 
health in aboriginal communities through education 
processes. Their work is very much akin to that of the lay 
health workers. Enrolled nurses are used in this task and 
it seems are likely to be used in greater proportions 
because of their added knowledge of the health system 
and greater understanding of the facilities it provides. 
But the extent to which that knowledge is necessarily 
used is significantly less than if they were carrying out the 
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normal duties of an enrolled nurse. They do not work 
under the supervision of registered general nurses and in 
order to maintain their registration as enrolled nurses 
they periodically undego an internal refresher course. In 
the circumstances, the Federation's claim that they ought 
to be considered as part of the nursing profession or 
industry does not have the force it otherwise might have. 

Furthermore, the evidence is that the applicant has 
traditionally had constitutional coverage for enrolled 
nurses rather than the Federation. In consequence, 
enrolled nurses by force of the Nurses Act are repre- 
sented on the Nurses Board by the applicant rather than 
by the Federation. Consistent with that, a recent report 
into nurse education in this State recognised the standing 
of the applicant in respect of enrolled nurses. We do not 
consider it an overstatement to suggest that any entitle- 
ment the Federation has in respect of admitting enrolled 
nurses as members arose by accident rather than by 
design. The Commission has rejected numerous attempts 
by the Federation to obtain membership rights in respect 
of enrolled nurses and despite the enactment of a new 
Nurses Act has in the main likewise refused attempts by 
the Federation to gain industrial coverage for such 
nurses. It is now too late for the Federation to suggest 
that it, rather than the applicant, should represent 
enrolled nurses where it does not already exercise that 
right. 

Further, the evidence is that a great majority of the 
enrolled nurses likely to be affected by this application 
are already members of the applicant. Of the 14 enrolled 
nurses currently employed in community health services 
by the Aboriginal Medical Service, all but two are 
members of the applicant. In addition, the applicant 
rather than the Federation has or will obtain by this 
application, even if limited in the way the Federation 
proposes, membership rights in respect of the health 
workers employed by that Service and it would seem 
sensible that they and the enrolled nurses by members of 
the same union given the nature of their respective tasks. 
A great majority of health workers are already members 
of the applicant and we think in the circumstances the 
membership rule should be amended to give it the right to 
enrol as members enrolled nurses. 

The Federation took much the same objection in 
respect of the remaining part of the claim; that to obtain 
constitutional coverage for enrolled nurses working in 
child minding centres, day nurseries and pre-school 
centres. The evidence was that there is a growing trend 
towards employing enrolled nurses in such centres. 
Indeed there are indications of a move towards 
recognising enrolled nurses as being persons qualified in 
child care as are for example, registered nurses and child 
care workers. Again the evidence is that the applicant has 
a long history of involvement in the child care and pre- 
school industries. It already has the entitlement under 
subrule 4 (1) (f) of its rules to enrol as members those 
employed in, or in connection with, the industries or 
callings of "child minding centres; day nurseries; pre- 
school centres; health or physical culture studios" 
subject to a conditional exclusion in favour of the 
Federation and others. That condition limits the 
exclusion in favour of the Federation to those who if 
engaged in the industries or callings in 1957 would have 
been eligible for membership of the Federation. 
However, since enrolled nurses were not required to be 
registered at that time the exclusion does not for the 
present purposes help the Federation. In addition, the 
applicant by subrule 4 (5) (a) has the right to enrol as 
members graduates in early childhood care and/or 
education who are actively engaged in teaching and/or 
caring for children under the age of six years. It is fair to 
say that the applicant has the constitutional right to enrol 
as members the great majority of the callings engaged in 
the child minding and pre-school industries. Indeed, the 
evidence is that the applicant rather than the Federation 
represents employees engaged in those industries on a 
number of government committees concerned with the 
future development of those industries. Furthermore, 
there are numerous awards of this Commission to which 

the applicant is the only union party covering those other 
than registered nurses engaged in child minding centres 
and the like. The fact that the applicant has such a long 
association with the industries, already represents such a 
wide cross section of those involved with the industries 
and has a traditional association with enrolled nurses, 
leads us to conclude that we should also accede to this 
part of the application. 

The applicant's rules are at best a convoluted hybrid of 
membership rules from various unions bought about by 
a series of amalgamations. To avoid as much as possible 
conflict within those rules we propose that the 
application be granted by amending the rules in the 
following manner:— 

1. Delete subrule 4 (1) (f); 
2. Amend subrule 4 (1) (p) by inserting after the 

words "aerated waters" the words "fruit juices". 
3. Insert a new subrule (4) (1) (t) as follows:— 

(t) Persons employed in community health 
work by non-Government Aboriginal 
Agencies other than persons who work in a 
professional, administrative or clerical 
capacity, and other than registered nurses, 
but not excluding enrolled nurses. 

4. Insert a new subrule 4 (1) (u) as follows:— 
(u) Persons employed in child minding 

centres; day nurseries; pre-school centres; 
health or physical culture studios other 
than registered nurses, but not excluding 
enrolled nurses. 

The consequences will be that in respect of child 
minding centres, day nurseries, pre-school centres and 
health or physical culture studios, the applicant's rules 
will no longer be subject to the conditional exclusion in 
favour of a number of unions as is currently the case. 
However, in respect of those industries or the callings 
employed therein, it would appear the only unions 
affected by the exclusion would be the Federation and 
the Civil Service Association. To the extent that the 
Federation is currently protected by the exclusion it 
would appear for all practical purposes to be similarly 
protected by the express exclusion of registered nurses 
other than enrolled nurses from the new subrules 4 (1) (t) 
and 4 (1) (u). The Civil Service Association on the other 
hand having obtained what it saw as a satisfactory under- 
taking from the applicant did not oppose the application 
for either new subrule, more particularly subrule 4(1) (u) 
which effectively negates the existing exclusion in favour 
of the Association provided under subrule 4 (1) (f). 
Subrule 4 (1) (f) and the proposed subrule 4(1) (u) cannot 
sensibly both remain in the rules. 

For the foregoing reasons we propose to direct that the 
Registrar register an alteration to the applicant's rules in 
the terms indicated. 

Minutes of the proposed order will now issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 619 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and MisceUaneous, WA Branch 
for alteration of rule 4.—Eligibility for Membership 
of its registered rules. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner G.L. Fielding. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 2nd day of September and the 9th day of 
October 1986 and having heard Mr J.A. McGinty on 
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behalf of the applicant; Mr J.D. Kirwan objecting on 
behalf of the Hospital Salaried Officers Association of 
Western Australia (Union of Workers); Mr G.N. 
Hocking objecting on behalf of the Civil Service 
Association of Western Australia Incorporated; Mr 
M.A. Jahn objecting on behalf of the Royal Australian 
Nursing Federation Industrial Union of Workers, Perth 
and Mr C.D. Panizza objecting on behalf of the 
Federated Clerks' Union of Australia Industrial Union 
of Workers, WA Branch and the Full Bench having 
reserved judgment on the matter and judgment being 
delivered on the 6th day of November 1986 wherein the 
Full Bench unanimously granted the application in an 
amended form, and gave reasons therefor, it is this day, 
the 7th day of November 1986 ordered that the Registrar 
register an alteration to the rules of the applicant union in 
the terms of the following schedule. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

Schedule. 
Rule 4.—Eligibility for Membership:— 

1. Delete subrule (1) (f) of this rule and insert in 
lieu:— 

(f) (deleted) 
2. Delete subrule (1) (p) of this rule and insert in 

lieu:— 
(p) the making of aerated waters, fruit juices 

and cordials. 
3. Insert a new subrule (1) (t) as follows:— 

(t) Persons employed in community health 
work by non-Government Aboriginal 
Agencies other than persons who work in a 
professional, administrative or clerical 
capacity, and other than registered nurses, 
but not excluding enrolled nurses. 

4. Insert a new subrule (1) (u) as follows:— 
(u) Persons employed in child minding 

centres; day nurseries; pre-school centres; 
health or physical culture studios other 
than registered nurses, but not excluding 
enrolled nurses. 

No. 619 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Federated 
Miscellaneous Workers Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch 
for an alteration of its registered rules. 

Decision. 
HAVING been directed by the Full Bench, I have this 
day registered an alteration to rule 4 of the registered 
rules of the applicant organisation, in terms of the order 
given on 7 November 1986. 

Dated at Perth this 7th day of November 1986. 

T. POPE, 
Deputy Registrar. 

AWARDS/AGREEMENTS — 
Application for — 

GOVERNMENT OFFICERS 
(State Government Insurance Commission). 

Award No. PSA All of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA A21 of 1986. 

Between State Government Insurance Commission, 
Applicant and Civil Service Association of Western 
Australia (Inc), Respondent. 

Before Mr Commissioner G.L. Fielding. 
The 24th day of December 1986. 

Mr J.D. Miller on behalf of the Applicant. 
Mr P.R. Momber (of Counsel) and with him Mr G.N. 

Hocking on behalf of the Respondent. 
Ms C. Crawford (of Counsel) on behalf of the 

Australian Insurance Employees Union as Intervener. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: This is an application brought 
by the State Government Insurance Commission for a 
new award, indeed a first award, to cover its employees 
when the Commission comes into being on 1 January 
next year, a week away or thereabouts. 

The Commission's representatives and the Civil 
Service Association have met before me in conference in 
an endeavour to settle their differences as to the terms 
and conditions of employment. They have now reached 
agreement on the matter in terms which I might say 
represent a sane and sensible solution to the problems 
which the parties had when they were last before me in 
conference. 

The parties, having reached agreement, asked that the 
matter be called on for hearing as a matter of urgency, 
given the fact that the State Government Insurance 
Commission is to come into being shortly after the 
Christmas period, when most business houses close 
down. This is really the last day effectively available to 
them and to this Commission to deal with the matter 
before 1 January next. In accordance with that request 
and in accordance with the powers given me under the 
Industrial Relations Act and Regulations, I shortened the 
time for hearing to enable the matter to be heard today. 
When the matter came on for hearing, Counsel for the 
Australian Insurance Employees Union sought and, over 
the objection of both the Applicant and the Respondent, 
was granted leave to intervene. 

The Australian Insurance Employees Union is a 
federally registered body. It is not registered under the 
Industrial Relations Act of this State. The basis of its 
intervention was that it had already notified a dispute 
concerning the Insurance Commission, as I understand 
it, and its members with the Australian Conciliation and 
Arbitration Commission and that matter had been 
allocated to Mr Commissioner Nolan of the Australian 
Commission. The Federal Union asks that I adjourn the 
proceedings because of this. It says that employees who 
might be covered by the Award, the subject of this 
application, are already covered by the Insurance 
Officers (Clerical and Indoor Staff) Consolidation 
Award of 1985. That is a Federal Award and I should not 
make a new Award in conflict with that. Secondly, it is 
said by the Intervener that its members, some of whom 
are currently employed by the Motor Vehicle Insurance 
Trust and who, it is acknowledged, fall within the scope 
of the Insurance Officers (Clerical and Indoor Staff) 
Consolidation Award, would suffer if this Award issued. 
It is said, that the conditions of employment proposed in 
this new Award are inferior to those which are applying 
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under the Federal Award. The Intervener also raised, but 
in fairness did not pursue, the objection that this 
Commission was without jurisdiction to deal with the 
matter since the State Government Insurance 
Commission has not yet come into being. 

On 19 December of this year the Governor proclaimed 
the State Government Insurance Commission Act to 
come into operation on 1 January next. It is by that Act 
that the State Government Insurance Commission is 
established. Section 25 of the Interpretation Act of this 
State provides in general, that where a body is established 
by a statute which is to come into force at some time in 
the future, that body may exercise its powers before the 
new Act is proclaimed to the extent that is necessary or 
expedient to give full effect to the new Act, so that the 
new Act is effectively in operation when the new Act 
comes into operation. The State Government Insurance 
Act, by section 12, empowers the State Government 
Insurance Commission to employ officers on such terms 
and conditions as it determines, subject to any relevant 
order or award of this Commission. I would have 
thought, in those circumstances, there was ample 
authority for the State Government Insurance Commis- 
sion to make the application that it has, and given the 
import of the Interpretation Act, for this Commission to 
make an award as a result of that application. 

In my view, the application should be acceded to and I 
propose to make the Award sought. The Applicant and 
the Civil Service Association, which represents the great 
majority of employees who will be employed by the 
Insurance Commission, have reached agreement as to the 
terms and conditions of their employment, and I think 
somethine quite significant should be required on the 
part of an organisation representing a minority of 
employees to stop that agreement being given its full 
force and effect. Nothing the Intervener has said on this 
occasion leads me to believe that there is a good reason 
why the Award, representing as it does an agreement 
between the employer and the industrial organisation 
representing the majority of employees, should not be 
sanctioned. 

The Intervener, by its written notice, at least implied 
that the conditions of employment for its members who 
were formerly employed by the Motor Vehicle Insurance 
Trust, were inferior. It is not said today how they are 
inferior, and indeed towards the end, the Union changed 
its submissions to suggest merely, that they may be 
inferior. I do not think any reasonable person could act 
on submissions of that kind. 

I do point out as well that the State Government 
Insurance Commission Act would seem, on its face, to 
protect the conditions of employment to the extent that 
they are inferior, if indeed they are inferior. I say, by way 
of an aside, that on my cursory reading of the Award and 
the conditions as they applied to the Motor Vehicle 
Insurance Trust before, I doubt that the Intervener will 
find the conditions now proposed in this new Award are 
inferior. It is to be noted also that the State Government 
Insurance Commission intends to offer employment to 
the Motor Vehicle Insurance Trust employees on a basis 
which, by and large, protects their existing benefits. 

It is also said by the Intervener, although not much was 
said in pursuit of the argument, that the employees at the 
Motor Vehicle Insurance Trust who will be employed by 
the State Government Insurance Commission will 
continue to be covered by the Insurance Officers 
(Clerical and Indoor Staff) Consolidation Award. Given 
that the State Government Insurance Commission is a 
new corporate undertaking, that can only be if, by reason 
of transmission, the Federal Award applies. I think that 
is moot in the circumstances; so moot that the sub- 
mission should not be allowed to delay this application. 
If indeed the Federal Award does apply, then anything 
done on this occasion will be overridden by virtue of the 
Commonwealth Constitution and the Federal Award 
protected. But while that question remains moot, I do 
not think this Commission should delay pending the 
settlement of that question. 

The final consideration that I have taken into account 
is the fact that the State Government Insurance Commis- 
sion is to.come into effect in barely three working days 
time. It is obviously in the interests of that Commission 
and all those who will work for it that they know from 
the very start what their terms and conditions of employ- 
ment will be, and this Award gives effect to that. The 
terms and conditions proposed in the Award are what 
might be deemed to be standard Government officer 
conditions in this State. What is being offered to the 
employees on this occasion and contained in the 
proposed new Award by and large represents what is 
given to other employees of State Government instru- 
mentalities. In my view it is in the interests of industrial 
harmony that all State Government officers enjoy very 
similar conditions and of course that will be achieved if 
this Award was to issue. 

In the circumstances, for the reasons I have earlier 
announced I make an Award to be known as the Govern- 
ment Officers (State Government Insurance 
Commission) Award 1987 to come into effect 
prospectively as and from 1 January next. The Award is 
to be in the terms of the minutes as recently settled at the 
speaking to the minutes and it is to operate for a period 
of one year from 1 January 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA A21 of 1986. 

Between the State Insurance Commission, Applicant and 
the Civil Service Association of Western Australia 
(Inc), Respondent. 

Order. 
HAVING heard Mr J.D. Miller on behalf of the Appli- 
cant, Mr P.R. Momber (of Counsel) and with him Mr 
G.N. Hocking on behalf of the Respondent and Ms C. 
Crawford (of Counsel) on behalf of the Australian 
Insurance Employees' Union as Intervener, the Commis- 
sion, constituted by the Public Service Arbitrator, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, being satisfied that its 
terms are not contrary to any General Order or any 
principle formulated as a result of General Order 
proceedings under section 51 of the Industrial Relations 
Act 1979, and by consent, doth hereby — 

Make an Award to be known as the "Government 
Officers (State Government Insurance Commission) 
Award 1987" in terms of the document attached 
hereto with effect on and from 1 January 1987. 

Dated at Perth this 24th day of December 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 

1.—Title. 
This Award shaU be known as the Government 

Officers (State Government Insurance Commission) 
Award 1987. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Area. 
4. Scope. 
5. Term. 
6. Definitions. 
7. Contracts of Service. 
.8. Hours of Duty. 
9. Leave of Absence. 
10. Allowances. 
11. Records and Information. 
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12. Organisational Change. 
13. Preservation and Non-Reduction. 
14. Liberty to Apply. 
15. Deduction of Association Subscriptions. 
16. Payment of Salaries. 
17. Salaries. 
18. Salaiy Classifications. 
19. Special Contracts. 
20. Trainee's Salaries. 

3.—Area. 
This Award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This Award shall apply to all Government Officers 

employed by the employer and to the employer 
employing such officers, except those officers whose 
salaries or salary ranges are determined or recommended 
pursuant to the Salaries and Allowances Act 1975 and 
who do not occupy offices for which the remuneration is 
determined by an Act of Parliament to be a fixed rate, or 
is determined or to be determined by the Governor 
pursuant to the provisions of any Act of Parliament. 

5.—Term. 
The term of this Award shall be for a period of one 

year from the date hereof. 

6.—Definitions. 
"Association" means the Civil Service Association of 

Western Australia (Inc). 
"Employer" shall mean the State Government 

Insurance Commission and shall include such senior 
officers as the employer authorises from time to time to 
act on its behalf. 

"Government Officer" means — 
(i) every salaried employee 
(ii) any person referred to in (i) hereof who would 

have been a Government Officer within the 
meaning of section 96 of the Industrial 
Relations Act 1979 as enacted before the 
coming into operation of section 58 of the Acts 
Amendment and Repeal (Industrial Relations) 
Act 1984. 

(iii) any person employed in the following callings: 
Deputy General Manager 
Management Services Officer 
Assistant Management Services Officers 
Internal Auditor in Charge 
Internal Auditor 
Officer (howsoever designated) 
Settlements Officer 
Redemptions Officer 
Clerk in Charge 
Senior Clerk 
Clerk (howsoever designated) 
Manager 
Clerk Counter Supervisor 
Chief Assessor 
Senior Assessor 
Assessor Motor Vehicles 
Policy Drafting Clerk 
Clerk Research 
Senior Underwriter 
Underwriter 
Chief Inspector 
Senior Inspector 
Inspector Investigations 
Inspector 
Branch Manager 
Assistant Branch Manager 
Clerk Assistant 
Assistant General Manager Operations 
Secretary Stenographer 
Accountant 
Sub-Accountant 

Clerk Salaries 
Accounting Machinist 1 
Manager Information Systems 
Project Leader 
Systems Development Manager 
Data Base Administrator 
Assistant Data Base Administrator 
Computer Systems Officer 
Shift Supervisor 
Operations Manager 
Data Control Officer 
Supervisor 
Assistant Administrative Officer 
Training Officer 
Co-ordinator 
Building Services and Advertising Officer 
Property Officer 
Operations and Maintenance Supervisor 
Assistant Plant Officer 
Typist (howsoever designated) 
Clerk Typist 
Claims Clerk 
Cashier 
Trainee (howsoever designated) 
Analyst Programmer 
Assistant Manager 
Claims Supervisor 
Personnel Officer 
Investigating Supervisor 
Filing Clerk 
Assistant Supervisor 
Liability Officer 
Senior Accounts Clerk 
Switchboard Operator 
Keyboard Operator 

7.—Contract of Service. 
(1) No officer shall leave the employ of the Employer 

until the expiration of one month's written notice of 
his/her intention to do so without the approval of the 
Employer. 

(2) One month's written notice shall be given by the 
Employer to an officer whose services are no longer 
required. Provided that the Employer may pay the 
officer one month's salary in lieu of said notice. 

(3) The Employer may summarily dismiss an officer 
deemed guilty of gross misconduct or neglect of duty and 
the officer shaU not be entitled to any notice or payment 
in lieu of notice. 

(4) An officer, having attained the age of 55 years shall 
be entitled to retire from the employ of the Employer. 

(5) Every officer shall retire on attaining the age of 65 
years. 

8.—Hours of Duty. 
(1) Subject to subclauses (3) and (4) hereof, the 

ordinary working hours, exclusive of meal intervals shall 
not exceed 37 Vi in any week nor 7 Vi in any day. Such 
hours shall be worked on Monday to Friday between the 
hours of 7.30 a.m. and 5.30 p.m. in a spread of not more 
than S'/i hours. 

(2) Each meal interval shall be taken between the 
hours of 12 noon and 2.00 p.m. for full-time staff and 
shall not be less than one half hour nor more than one 
hour in duration. An employee shall not be required to 
work more than five hours on any day without taking a 
break for a meal interval. 

(3) By agreement between the Employer and the 
Association, the ordinary hours of work may be 
arranged to allow the employee to work flexitime and/or 
to accumulate time off without loss of pay up to one day 
each fortnight or on some other basis and such extension 
of daily hours shall not be paid as overtime to the extent 
of the agreed accumulation. 

(4) Ordinary hours may be worked by way of shifts 
outside the hours specified in subclause (1) hereof where, 
pursuant to an agreement between the Employer and the 
Association, it is permitted. 
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9.—Leave of Absence. 
(1) The provisions of the Public Service Act 1978, as 

amended, and the Regulations and Administrative 
Instructions made thereunder as they apply to permanent 
officers appointed under that Act, relating to: 

(i) Annual Recreation Leave 
(ii) Sick Leave. 
(iii) Long Service Leave. 
(iv) Public Service Holidays. 
(v) Leave Without Pay 
(vi) Maternity Leave or Parental Leave. 
(vii) Short Leave. 
(viii) Study Leave. 
(ix) Military Leave. 
(x) Witness and Jury Service. 
(xi) Candidate for Election to Parliament. 
(xii) International Sporting Events. 

shall apply mutatis mutandis to employees covered by 
this Award. 

(2) (a) Subject to the provisions of this subclause: 
(i) The Employer shall grant paid leave of absence 

to employees who are nominated by the 
Association to attend short courses conducted 
by the Australian Trade Union Training 
Authority. 

(ii) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time 
to time approved by agreement between the 
parties. 

(b) An employee shall be granted up to a maximum of 
five days paid leave per calendar year for trade union 
training or similar courses or seminars as approved. 
However, leave of absence in excess of five days and up 
to 10 days may be granted in any one calendar year 
provided that the total leave being granted in that year 
and in the subsequent year does not exceed 10 days. 

(c) (i) Leave of absence will be granted at the ordinary 
rate of pay and shall not include shift 
allowances, penalty rates or overtime. 

(ii) Where a public holiday or rostered day off 
[including a rostered day off as a result of 
working an arrangement referred to in Clause 8 
(4)] falls during the duration of a course, a day 
off in lieu of that day will not be granted. 

(d) Subject to paragraph (c) of this subclause shift 
workers attending a course shall be deemed to have 
worked the shifts they would have worked had leave not 
been taken to attend the course. 

(e) The granting of leave pursuant to the provisions of 
paragraph (a) of this subclause is subject to the operation 
of the organisation not being unduly affected and to the 
convenience of the Employer. 

(f) (i) Any application by an employee shall be 
submitted to the Employer for approval at least 
four weeks before the commencement of the 
course, provided that the Employer may agree 
to a lesser period of notice. 

(ii) All applications for leave shall be accompanied 
by a statement from the Association indicating 
that the employee has been nominated for the 
course. The application shall provide details as 
to the subject, commencement date, length of 
course, venue and the authority which is con- 
ducting the course. 

(g) A qualifying period of 12 months in Government 
employment shall be served before an employee is eligible 
to attend courses or seminars of more than a half day 
duration. An Employer may, where special 
circumstances exist, approve an application to attend a 
course or seminar where an employee has less than 12 
months' Government service. 

(h) (i) The Employer shall not be liable for any 
expenses associated with an employee's 
attendance at trade union training courses. 

(ii) Leave of absence granted under this subclause 
shall include any necessary travelling time in 
normal working hours immediately before or 
after the course. 

(3) (a) (i) The Employer shall grant paid leave during 
ordinary working hours to an employee, 

(I) who is required to give evidence before 
any Industrial Tribunal, 

(II) who as an Association nominated repre- 
sentative of the employees is required to 
attend negotiations and/or conferences 
between the Association and Employer, 

(III) when prior agreement between the 
Association and Employer has been 
reached for the employee to attend 
official Association meetings prelimin- 
ary to negotiations or industrial 
hearings. 

(IV) who as an Association nominated repre- 
sentative of the employees is required to 
attend joint Association/management 
consultative committees or working 
parties. 

(ii) The granting of leave pursuant of paragraph (i) 
of this paragraph shall only be approved, 

(I) where an application for leave has been 
submitted by an employee a reasonable 
time in advance; 

(II) for the minimum period necessary to 
enable the Association business to be 
conducted or evidence to be given; 

(III) for those employees whose attendance is 
essential; 

(IV) when the operation of the organisation 
is not being unduly affected and the 
convenience of the Employer impaired. 

(b) (i) Leave of absence will be granted at the ordinary 
rate of pay; 

■ (ii) The Employer shall not be liable for any 
expenses associated with an employee attending 
to Association business. 

(iii) Leave of absence granted under this subclause 
shall include any necessary travelling time in 
normal working hours. 

10.—Allowances. 
(1) Subject to the other provisions of this Award, the 

following Awards and any amendments thereto 
including their replacement shall be deemed to have been 
made between the parties to this Award and shall apply 
mutatis mutandis: 

(i) Public Service Motor Vehicle Allowances 
Award 1976 No. 13 of 1976 

(ii) Public Service Property Allowance Award 1981 
No. 4 of 1981 

(iii) Public Service Miscellaneous Allowances 
Award 1982 No. 14 of 1982 

(iv) Public Service Allowances (Higher Duties) 
Award 1981 No. 8 of 1981 

(v) Public Service Accommodation Allowance 
Award 1981 No. 3 of 1981 

(vi) Public Service Overtime Award 1978 No. 10 of 
1978 

(vii) Public Service Allowances (District) 
Agreement 1973 No. 5 of 1973 

(viii)Public Service Camping Allowances Agree- 
ment 1985 No. 2 of 1985 

(ix) Public Service Shift Work Agreement 1978 No. 
24 of 1978 

(x) Public Service Diving and Flying Allowance 
Agreement 1982 No. 16 of 1983 
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(2) The Employer and the Association shall ensure, as 
far as practicable, that employees covered by this Award 
shall be entitled to the same conditions of employment as 
permanent officers in the Western Australian State 
Public Service. 

11 .—Records and Information. 
(1) A record of the time worked and salary paid to 

each employee employed under this Award shall be 
maintained by the Employer and shall be available for 
inspection by an accredited representative of the 
Association upon the giving of reasonable notice to the 
Employer. 

(2) If the Employer maintains a personal or other file 
on an employee, the employee shall be entitled to 
examine all material maintained on that file. 

(3) Upon written request from the Association, the 
Employer shall supply, within seven days or as soon as 
practicable, the name, position, number of ordinary 
weekly hours, salary and geographical location of any 
employee covered by this Award. 

(4) The Employer shall ensure that sufficient copies of 
this Award are available for every employee covered by 
this Award and every employee shall be entitled to have 
ready access to a copy of this Award. 

(5) On request of an employee and prior to the 
employee's termination of service the Employer shall 
provide a Certificate of Service containing full infor- 
mation as to the period of service and the nature of the 
duties performed by the employee. 

12.—Organisational Change. 
(1) (a) Where the Employer has made a definite 

decision to introduce major changes in production, 
program, organisation, structure or technology that are 
likely to have significant effects on employees, the 
Employer shall notify the employees who may be 
affected by the proposed changes and the Association. 

(b) For the purpose of this clause "significant effects" 
include termination of employment; major changes in 
the composition, operation or size of the employer's 
workforce or in the skills required; elimination or 
diminution of job opportunities, promotion 
opportunities or job tenure; the alteration of hours of 
work; the need for retraining or transfer of employees to 
other work or locations and restructuring of jobs. 

(2) (a) The Employer shall discuss with the employees 
affected and the Association, inter alia, the introduction 
of the changes referred to in subclause (1) hereof, the 
effects the changes are likely to have on employees, 
measures to avert or mitigate the adverse effects of such 
changes on employees and shall give prompt considera- 
tion to matters raised by the employees and/or the 
Association in relation to the changes. 

(b) The discussion shall commence as early as 
practicable after a firm decision has been made by the 
Employer to make the changes referred to in subclause 
(1) hereof, unless by prior arrangement, the Association 
is represented on the body formulating recommenda- 
tions for change to be considered by the Employer. 

(c) For the purposes for such discussion, the Employer 
shall provide to the employees concerned and the 
Association all relevant information about the changes 
including the nature of the changes proposed, the 
expected effects of the changes on employees and other 
matters likely to affect employees. Provided that the 
Employer shall not be required to disclose confidential 
information, the disclosure of which would be inimical 
to the employer's interest. 

13.—Preservation and Non-Reduction. 
(1) No rights, privileges or entitlements presently 

granted to an employee, employed by the Employer at 
the date of this award, shall be withdrawn or ceased 
unless expressly agreed to by the Employer and the 
employee. 

(2) Nothing herein contained shall enable the 
Employer to reduce the salary of any employee or 
conditions of work applied to any employee who at the 
date of this Award was being paid a higher rate of salary 
or wage than the minimum prescribed in this Award or 
was being accorded a benefit superior to any contained 
herein as a condition of work. 

14.—Liberty to Apply. 
Liberty is reserved to the parties to apply to amend the 

following clauses: 
Clause 7.—Contract of Service 
Clause 17.—Salaries 
Clause 18.—Salary Classifications 
Clause 19.—Special Contracts 
Clause 20.—Trainee's Salaries 

15.—Deduction of Association Subscriptions. 
(1) The Employer shaU deduct normal subscriptions as 

equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be com- 

pleted by employees. Where the Employer requires a 
standard procuration form, that form shall be used. 

(3) Where required by the Employer or the 
Association, the Association's General Secretary, or 
person acting in his/her stead, shall countersign all forms 
and forward them to the employer's paymaster. 

(4) (a) The Employer shall commence deduction of 
subscriptions from the first full pay period following 
receipt of a completed Payroll Deduction Authority 
form and continue deducting throughout the employee's 
period of employment, except as provided in subclause 
(5) of this clause or until the Authority is cancelled in 
writing by the employee. 

(b) Where the Payroll Deduction Authority form 
authorises the Employer to deduct subscriptions in 
accordance with the rules of the Association, the 
Association shall notify the Employer in writing of the 
level of subscription to be deducted. The Employer shall 
implement any change to subscriptions no later than one 
month after being notified by the Association except 
where the Association nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the Employer. 

(b) Where a deduction is not made from an employee 
in any pay period, either inadvertently or as a result of an 
employee not being entitled to salary sufficient to cover 
the subscription, it shall be the employee's responsibility 
to settle the outstanding amount with the Association 
direct. 

(6) The Employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions for 
the preceding pay period. 

(7) The Employer shall forward contributions 
deducted, together with supporting documentation, to 
the Association at such intervals as are agreed between 
the Employer and the Association. 

16.—Payment of Salaries. 
(1) Salaries shall be paid fortnightly but, where the 

usual pay day falls on a Public Service holiday, payment 
shall be made on the previous working day. 

(2) A fortnight's salary shall be computed by dividing 
the annual salary by 313 and multiplying the result by 12. 

(3) The hourly rate shall be computed as one seventy- 
fifth of the fortnight's salary. 

17.—Salaries. 
(1) Subject to the provisions of Clauses 18 and 19 

hereof, the provisions of Public Authorities Salaries 
Award 1986, No. PSA A3 of 1986 shall be applied by the 
Employer to employees covered by this Award, including 
any variations thereto, until it is replaced. 
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(2) The Employer shall allocate one or more of the 
salary levels prescribed in Award No. PSA A3 of 1986 or 
its replacement to each of the employees covered by this 
Award and shall make application to amend Clause 18 of 
this Award to reflect the salary levels of every calling 
covered by this Award as at 1 July each year, within one 
month of that date. 

(3) Notwithstanding the provisions of subclause (2) 
hereof, the Employer shall publish a list of positions and 
their respective salary levels at a time agreed by the 
parties. 

18. —Salary Classifications. 
The salary classifications of employees covered by this 

Award shall be published by the employer from time to 
time. 

19.—Special Contracts. 
(1) Notwithstanding anything contained elsewhere in 

this Award to the contrary, the Employer and the 
Association may agree that a specific position, officer, 
group of positions or group of officers shall have their 
salary and conditions of employment regulation by a 
"special contract". 

(2) An employee who is engaged on a "special 
contract" shall have such salary and conditions of 
employment as are agreed between the Employer and the 
employee and such contract shall prescribe an employ- 
ment package which, when viewed overall, is not less 
than that prescribed by this award for the position 
concerned or similar positions. 

In the light of a dispute, the matter shall be referred to 
the Industrial Relations Commission for determination. 

(3) The terms of any "special contract" shall be put in 
writing and forwarded to the Association for comment 
not less than seven days after the contract is made with 
the employee or employees concerned. 

(4) The provisions of this clause shall be applicable 
only to employees or salaries in excess of Level 5. 

20.—Trainee's Salaries. 
(1) For the purposes of this clause, a "trainee" shall 

mean a person who is appointed to a position classified 
on Level 1 who has no prior experience in the type of 
work upon which the employee is to be engaged and shall 
not include a trainee in the system of training under the 
Australian Traineeship Scheme (ATS) registered under 
the Western Australian Industrial Training Act. 

(2) The Employer shall provide such "on the job" and 
"off the job" training as is necessary for the employee 
and as approved by the Association. 

(3) A "trainee" shaU be paid as follows: 
Upon commencement — 92 per cent of Level 1 rate 
After three months' service — 96 per cent of Level 1 
rate 
After six months' service — 100 per cent of Level 1 
rate 

(4) A trainee who is undertaking the full duties and 
responsibilities of the Level 1 position within six months 
of the date of employment shall be paid 100 per cent of 
the Level 1 rate from the date such duties and 
responsibilities are undertaken. 
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WESTERN AUSTRALIAN METROPOLITAN 
TEACHING HOSPITALS SALARIES AND 

CONDITIONS OF SERVICE AWARD 
(Medical Officers). 

No. PSA A18 of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA A18 of 1986. 

Between the Western Australian Branch of the Australian 
Medical Association Incorporated, Applicant and 
the Honourable Minister for Health and the Boards 
of Management of the Metropolitan Teaching 
Hospitals, Respondents. 

Before Mr Commissioner G.L. Fielding. 
The 18th day of December 1986. 

Mr P.L. Jennings on behalf of the Applicant. 
Ms M.H. Kuhne on behalf of the Respondents. 

Reasons for Decision. 
(Given at the conclusion of submissions, taken from the 

transcript as edited by the Commissioner.) 
THE COMMISSIONER: This is an application for a 
first award to be known as the Metropolitan Teaching 
Hospitals (Salaries and Conditions of Service) Award 
1986 — Medical Officers. By its scope it seeks to cover all 
medical officers employed as interns, residents, medical 
officers, registrars and senior registrars in the metro- 
politan teaching hospitals — that is, Royal Perth 
Hospital, Princess Margaret Hospital, King Edward 
Memorial Hospital, Sir Charles Gairdner Hospital and 
Fremantle Hospital. 

The agreement or the Award seeks by and large to 
replace an unregistered Agreement which covered the 
personnel now intended to be covered by this Award. 
That unregistered agreement was known as the Western 
Australian Metropolitan Teaching Hospitals — Salaries 
and Conditions of Service Agreement which it seems was 
erected in 1978. It was very much a basic document. It 
did not contain all the conditions of employment and 
over the years various conditions or customs have grown 
up which have either been recognised informally or more 
formally by Administrative Instruction. In reality all this 
application does, now that the Association has for the 
first time access to the Industrial Relations Commission, 
is seek to formalise the informal. To that extent there can 
be no objection under the Commission's current Wage 
Fixing Principles to what the parties have put before the 
Commission. 

The proposed Award is based on a 48 hour week, 
although it must be acknowledged that some of that time 
is, notionaUy at least, set aside for meals and training or 
further study. But nonetheless that is an existing 
condition and the parties have chosen to recognise that in 
this Award. The salaries, I am told, are the existing 
salaries and likewise many of the conditions set out in 
this Award fit that description. Where they do not fit 
that description, I think it is fair to say that they adopt, in 
the main, Public Service standards or otherwise follow 
industrial standards which are fairly common to awards 
of this Commission. There is perhaps one exception to 
that and that is the penalty payments which are proposed 
to be prescribed, by this Award. But, given that in some 
cases they are existing conditions and in other cases, 
where that is not so, the penalties chosen are, by any 
standards I think, modest having regard to the hours of 
duty of the personnel who will be covered by this Award. 
I do not therefore consider it is outside the Principles for 
me to approve an Award which contains penalty rates of 
the kind envisaged by the parties. 

The Award is, for all intents and purposes, a consent 
Award. In the circumstances I think it remains only to 
say that I am prepared to make an Award, in substance in 
terms of that which is now before me operative, as the 
parties seek, from 6 January 1986. That involves some 
measure of retrospectivity, indeed, it involves a measure 
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of retrospectivity beyond the date of application, but the 
parties are, as I have indicated, in agreement about that. 
Thus it is within power to make an Award in those terms. 
It is to be, as the parties have indicated, operative for a 
period of three years from that date. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA A18 of 1986. 

Between the Western Australian Branch of the Australian 
Medical Association Incorporated, Applicant and 
the Honourable Minister for Health and the Boards 
of Management of the Metropolitan Teaching 
Hospitals, Respondents. 

Order. 
HAVING heard Mr P.L. Jennings on behalf of the 
Applicant and Ms M.H. Kuhne on behalf of the Respon- 
dents, the Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, being satisfied that its 
terms are not contrary to any General Order or any 
principles formulated as a result of General Order 
proceedings under section 51 of the Industrial Relations 
Act 1979, and by consent, doth hereby — 

Make an Award to be known as the "Western 
Australian Metropolitan Teaching Hospitals — 
Salaries and Conditions of Service Award 1986 
(Medical Officers)" in terms of the document 
attached hereto with effect on and from 6 January 
1986, save that the salaries prescribed in Column B 
of Clause 8 (1) shall be paid in lieu of those pre- 
scribed in Column A thereof with effect from the 
first pay period commencing on or after 1 July 1986. 

Dated at Perth this 23rd day of December 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

1.—Title. 
This Award shall be known as the Metropolitan 

Teaching Hospitals — Salaries and Conditions of Service 
Award 1986 (Medical Officers). 

2.—Scope. 
This Award shall apply to all medical officers 

employed as Interns, Resident Medical Officers, 
Registrars and Senior Registrars by the Boards of 
Management of the following teaching hospitals: Royal 
Perth Hospital, Princess Margaret Hospital for 
Children, King Edward Memorial Hospital for Women, 
Sir Charles Gairdner Hospital, Fremantle Hospital. 

3. —Arrangement. 
1. Title. 
2. Scope. 
3. Arrangement. 
4. Definitions. 
5. Terms of Appointment. 
6. Conditions of Service. 
7. Part-Time Medical Officers. 
8. Salaries. 
9. Higher Qualifications. 
10. Higher Duties. 
11. Hours of Duty. 
12. Rosters. 
13. Payment for Postered Duty. 
14. Payment for Excess Hours. 
15. On Call and Recall. 
16. Board and Lodging. 
17. Uniforms and Laundry. 
18. Annual Leave. 
19. Sick Leave. 

20. Examination Leave. 
21. Study Leave. 
22. Long Service Leave. 
23. Maternity Leave. 
24. Short Leave. 
25. Special Leave. 
26. Board of Reference. 
27. No Reduction. 
28. Term of Award. 

4.—Definitions. 
"Medical Officer" includes Interns, Resident Medical 

Officers, Registrars and Senior Registrars. 
"Intern" means a medical officer employed as such by 

a teaching hospital during the first year of relevant 
experience following graduation, prior to full registra- 
tion by the Medical Board of WA. 

"Resident Medical Officer" means a registered 
medical practitioner employed as a resident medical 
officer by a teaching hospital and in the second or subse- 
quent years of relevant experience following graduation. 

"Registrar" means a registered medical practitioner 
employed as a registrar by a teaching hospital. A registrar 
may be appointed by a teaching hospital with or without 
the Part 1 Examination of an appropriate specialist 
qualification acceptable to the Specialist Recognition 
Advisory Committee established under the National 
Health Act. 

"Senior Registrar" means a registered medical 
practitioner employed as a senior registrar by a teaching 
hospital and who has obtained an appropriate specialist 
qualification acceptable to the Specialist Recognition 
Advisory Committee established under the National 
Health Act. 

"Employer" means a Public Hospital that is 
conducted or managed by an Employer constituted 
under the Hospitals Act 1927 as amended and by pro- 
clamation declared to be a teaching hospital pursuant to 
the provisions of the University Medical School, 
Teaching Hospitals Act 1955 as amended. 

5.—Terms of Appointment. 
(1) Appointment to the position of medical officer 

shall be between the medical officer and the Employer. 
The period of engagement shall be as agreed in writing 
between the medical officer and the Employer and shall 
normally be for 52 continuous weeks. 

(2) The Employer appoints the medical officer on the 
basis that the whole of the medical officer's working time 
shall be devoted to the duties of the appointment. 

(3) Service may be terminated by four weeks' notice 
given by either the Employer or the medical officer or in 
lieu thereof, by payment or forfeiture as the case may be, 
of four weeks' salary, provided that the medical officer 
and the Employer may agree to a lesser period of notice. 

(4) In the event of the employer deciding that a 
medical officer should be dismissed, the medical officer 
may appeal to a Board of Reference. 

(5) Where a medical officer has been dismissed or has 
given or who has been given notice of termination of 
service in accordance with the provisions of subclause (3) 
of this clause or whose appointment had expired in 
accordance with the provisions of subclause (1) of this 
clause the medical officer shall be paid all moneys due to 
such medical officer on the last day of service, except 
where unusual circumstances prevent this in which case 
payment shall be made as soon as possible thereafter but 
in an case not more than three working days thereafter. 

(6) Medical officers may be seconded on the approval 
of the Minister for Health and after consultation 
between the Commissioner for Health and the appro- 
priate Employer, to Government recognised hospitals 
other than those designated in Clause 2.—Scope of this 
Award. 
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Medical officers in their intern year may be seconded 
to positions in Government recognised hospitals other 
than those designated in Clause 2.—Scope of this Award 
which are recognised by the Medical Board as appro- 
priate to the medical officer's training. 

6.—Conditions of Service. 
(1) A medical officer shall not be bound, without the 

consent of the patient, to divulge any information which 
the medical officer has learned in attending the patient, 
and which was necessary to enable the medical officer to 
prescribe or act for the said patient, to any person other 
than the Medical Superintendent, Deputy Medical 
Superintendent or senior medical staff of the hospital, or 
to the Commissioner, Health Department of Western 
Australia or the Commissioner's delegate when the 
medical officer is employed on secondment to a hospital 
for which the Commissioner or the Commissioner's 
delegate acts as Medical Superintendent. 

(2) Where installation of a telephone is approved by 
the Employer, the cost of installation and rental shall be 
borne by the Employer. 

(3) Reasonable costs of travel will be provided for calls 
to the hospital out of normal working hours. 

(4) Any medical officer required by the Employer to 
visit another centre in the course of official duties shall 
have reasonable costs of travel provided. 

7.—Part-Time Medical Officers. 
(1) Medical officers in training positions above Level 

5 may be employed to be regularly rostered to work for 
less than the ordinary weekly hours of duty provided 
that:— 

(a) The medical officer occupies a recognised post 
approved by the appropriate College and the 
Employer for the purposes of obtaining a post- 
graduate qualification and for the appointment 
of a medical officer/s on a part-time basis in 
accordance with the College's training 
requirements; 

.(b) a medical officer employed on a part-time basis 
is employed in accordance with the appropriate 
College's requirements and in any event for a 
minimum of 24 hours per week; and 

(c) payment is made on a pro rata basis to the rate 
prescribed for the level at which the medical 
officer is employed in proportion to which the 
part-time medical officer's hours bear to 48 
hours. The rate of remuneration for a medical 
officer engaged on a full-time basis shall be 
considered as being based on a 48 hour basis for 
the purposes of computing the part-time 
medical officer's level of payment. 

(2) When a medical officer is employed under the 
provisions of this clause there shall be an entitlement to 
the same leave, penalties and other conditions as pre- 
scribed in this Award for full-time medical officers, 
payment being on a pro rata basis in the same proportion 
that the medical officer's normal hours bear to 48 hours 
per week. 

(3) The Employer shall advise the Secretary of the 
Association within 28 days of the date of this Award 
coming into operation as to the number of positions 
occupied, the days on which and number of hours 
worked by those medical officers employed in a part- 
time capacity. 

(4) The Employer shall advise the Secretary of the 
Association within seven days of any part-time office 
created or altered after this Award comes into operation 
as to the number of positions occupied, the days on 
which and number of hours worked by those medical 
officers employed in a part-time capacity. 

(5) Any dispute as to whether a part-time position is 
necessary shall be referred to the Board of Reference. 

8.—Salaries. 
(1) (a) Salaries or salary ranges applicable to medical 

officers covered by this Award, calculated on the basis of 
48 hours of rostered duty in any period of one week, shall 
be:— 

Salary 
$ per annum 

Level Column A Column B 
Level 1 27 644 28 280 
Level 2 29 736 30 420 
Level 3 31 872 32 605 
Level 4 33 167 33 930 
Level 5 34 520 35 314 
Level 6 37 287 38 145 
Level 7 39 619 40 530 
Level 8 42 059 43 026 
Level 9 43 777 44 784 
Level 10 46 384 47 451 

(b) The salary of an Intern shall be at Level 1. 
(c) The salary of a Resident Medical Officer shall be 

within the range of Levels 2 to 4 inclusive, based on years 
of relevant experience after graduation. Level 4 shall 
apply to 4th and subsequent years of experience after 
graduation. 

(d) The salary of a Registrar shall be within the range 
of Levels 5 to 8 inclusive. Provided that a medical officer 
shall not progress beyond Level 5 until Part 1 of an 
appropriate specialist qualification has been achieved. A 
medical officer, who subsequent to being appointed as a 
Registrar obtains Part 1 of an appropriate specialist 
qualification, shall progress to the appropriate level of 
the Registrar range from the date of obtaining Part 1 in 
accordance with the length of service as a Registrar Level 
5. 

(e) The salary of a Senior Registrar shall be within the 
range of Levels 9 to 10, based on years of relevant 
experience in that capacity. 

(f) Subject to the provisions of this Award, a medical 
officer shall be employed in accordance with the level of 
work performed. 

(2) Subject to good conduct, diligence and efficiency, 
a medical officer shall proceed from the point of entry in 
the salary range to the maximum of the range for the 
particular class of employment according to the 
increments in such salary range. 

(3) Salaries shall be paid at least fortnightly. 
(4) In the event that the Western Australian Industrial 

Relations Commission should make any decision as to 
wages based on general economic grounds to apply to 
awards generally (known as the State Wage Decision) 
during the operation of this Award, such decision shall 
be applied to vary the salary rates prescribed by this 
Award. 

9.—Higher Qualifications. 
(1) A medical officer, other than a Senior Registrar, 

who has obtained an appropriate specialist qualification 
(acceptable to the Specialist Recognition Advisory 
Committee established under the National Health Act) 
shall be paid an allowance of $852 per annum. 

(2) The above allowance shall be adjusted at the same 
time and the same proportion as any adjustment to the 
minimum weekly salary rate prescribed from time to time 
for a medical officer Level 8. 

10.—Higher Duties. 
A medical officer who is directed by the Employer or a 

duly authorised senior officer to act in an office which is 
classified higher than the medical officer and who 
performs the full duties and accepts the full responsibility 
of the higher office for five consecutive working days or 
more, shall subject to the provisions of this Award be 
paid an allowance equal to the difference between the 
medical officer's own salary and the salary the medical 
officer would receive if permanently appointed to the 
office in which the medical officer is so directed to act. 
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11.—Hours of Duty. 
(1) A medical officer's ordinary hours of duty shall 

consist of 48 hours per week. The 48 ordinary hours of 
duty and any required extra duty (other than on call and 
or recall) shah be worked in rostered periods as 
designated in accordance with Clause 12.—Rosters, each 
period being continuous notwithstanding that the 48 
hour period includes a notional period of eight hours 
which the medical officer may utilise for meal breaks and 
educational activities. 

(2) Medical officers shall be entitled to the following 
time off duty: 

(a) Six days off duty in each 28 day cycle should be 
granted to medical officers with the proviso 
that in the case of special circumstances in any 
one hospital, the above formula may be applied 
over a longer period by negotiation; and 

(b) 12 evenings off, Monday to Friday inclusive 
between the hours of 6.00 p.m. and 8.00 a.m., 
in each 28 day cycle, provided that, by agree- 
ment between the Association and the 
Employer, designated positions shall be 
exempted from the provisions of this subclause. 

(3) Where necessary. Employers have the right to 
require medical officers to work during their time off 
periods provided the rostered hours of work of any 
medical officer shall not exceed 75 hours in any period of 
seven consecutive days nor more than 300 hours in any 
period of 28 consecutive days. 

A medical officer who is required to continue work 
and is not able to take time off in accordance with the 
foregoing shall be paid in accordance with the provisions 
of Clause 14.—Payment for Excess Hours, of this 
Award. 

(4) Subject to subclause (5) of Clause 12.—Rosters, a 
medical officer shall be rostered so as to allow one half 
day off per week to be taken between 8.00 a.m. and 1.00 
p.m. or 1.00 p.m. and 6.00 p.m. Monday to Friday 
inclusive or between 8.00 a.m. to 1.00 p.m. on a 
Saturday. Such time off will be outside of the 48 hours of 
ordinary duty per week. 

For medical units where the half day off per week is 
not routinely possible, the Employer, in agreement with 
the medical officer, shall pay the medical officer in 
accordance with Clause 14.—Payment for Excess Hours. 

(5) Medical officers other than those required to work 
emergency rosters pursuant to subclause (6) of Clause 
12.—Rosters shall not be required to work on Christmas 
Day, New Year's Day, Boxing Day or Good Friday. For 
the purposes of computing payments for excess hours, 
hours rostered off duty on public holidays shall be 
considered as time worked. 

12.—Rosters. 
(1) Medical officer's hours of duty shall be worked 

according to a roster or rosters which shall be exhibited at 
some reasonably convenient place accessible to the 
medical officers to whom it applies. 

(2) The roster or rosters shall set out the medical 
officer's times of commencing and ending each period of 
duty for a period of not less than 14 consecutive days and 
such rosters shall be posted at least seven days in advance 
of their commencement of operation. 

(3) Except in cases of emergency or where the medical 
officer concerned so agrees, rosters shall not be amended 
during their currency. Provided, however, that by agree- 
ment amongst themselves and where appropriate 
clinically, medical officers may replace one another for 
periods of rostered duty provided further that the 
medical officers notify the appropriate personnel of the 
Employer of the change. 

(4) Rosters shall be drawn up so as to allow adequate 
time for rest and sleep. 

(5) Notwithstanding the provisions of the foregoing 
and Clause 11.—Hours of Duty: 

(a) Where the Employer and the medical officer 
agree to a roster that has provisions for hours 
of duty not in conformity with the foregoing 
paragraph such roster system shall apply. 

(b) Special arrangements may be made by agree- 
ment between the Employer and the medical 
officer should an officer need to remain on call 
or to work during off duty periods specified in 
the preceding subclauses in order to gain 
sufficient postgraduate medical training and 
experience to meet the requirements for a 
higher qualification. 

(6) Medical officers may be rostered to work on 
Christmas Day, New Year's Day, Boxing Day and Good 
Friday and shaU be remunerated in accordance with the 
provisions of Clause 13.—Payment for Rostered Duty. 

13.—Payment for Rostered Duty. 
(1) Payment for hours of ordinary rostered duty 

worked between 6.00 p.m. and 12 midnight on any day 
(not being hours of rostered duty for which payment is 
made in accordance with Clause 14.—Payment for 
Excess Hours) shall be made at the rate of 112 Vi per cent 
of the equivalent hourly rate applicable to that medical 
officer. 

(2) Payment for hours of ordinary rostered duty 
worked between 12 midnight and 8.00 a.m. on any day 
(not being hours of rostered duty for which payment is 
made in accordance with Clause 14.—Payment for 
Excess Hours) shall be made at the rate of 125 per cent of 
the equivalent hourly rate applicable to that medical 
officer. 

(3) Notwithstanding the provisions of subclauses (1) 
and (2) of this clause, the following shall apply: 

(a) Payment'for hours of ordinary rostered duty 
pursuant to subclause (6) of Clause 12.— 
Rosters shall be paid at the rate of 112'A per 
cent of the hourly rate for that medical officer; 

(b) a medical officer who is rostered to work 
between the hours of 6.00 p.m. and 12 midnight 
pursuant to subclause (6) of Clause 12.— 
Rosters, shall be paid at the rate of 125 per cent 
of the hourly rate for that medical officer; and 

(c) a medical officer who is rostered to work 
between the hours of 12 midnight and 8.00 a.m. 
pursuant to subclause (6) of Clause 12.— 
Rosters, shall be paid at the rate of 137'A per 
cent of the hourly rate for that medical officer. 

14.—Payment for Excess Hours. 
Payment for hours of rostere duty in excess of 192 

hours in any four week cycle shall be paid at the rate of 
150 per cent of the equivalent hourly rate applicable to 
the medical officer. Payment for hours of rostered duty 
in excess of 192 hours in any four week cycle shall be 
calculated in accordance with the following formula:— 
Fortnightly salary x No. of excess hours x JL 

96 of rostered duty 2 

15.—On Call and Recall. 
(1) Subject to subclause (2) of this clause a medical 

officer required by the Employer to be on call shall be 
paid an allowance as follows:— 

(a) Any night Monday to Friday, inclusive: The 
equivalent of IVi hours salary at the rate 
applicable to the medical officer for each night. 

(b) Saturday, Sunday and any rostered day off 
duty (day and night inclusive): The equivalent 
of five hours salary at the rate applicable to the 
medical officer for each such full day. 

(2) Such an allowance shall compensate the medical 
officer for being available for duty and for performing 
duty when recalled to work up to a maximum of two 
hours from the time of the original recall, provided that 
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the medical officer shall not be obliged to work beyond 
the two hour period if the work for which the medical 
officer was recalled is completed in less time, provided 
further that if a medical officer is called out within two 
hours of the original recall there shall be no entitlement 
to any further payment for the time worked within that 
initial period of two hours. 

Where the work to be performed cannot be completed 
within the original two hour period or if the medical 
officer is recalled to work outside of that initial period, 
the medical officer shah be remunerated at the 
appropriate overtime rate, for any time worked beyond 
the original two hours. 

16.—Board and Lodging. 
(1) Medical officers who purchase a meal from the 

Employer shall pay the rate prescribed in Clause 6.— 
Charges of the Public Hospitals, Board and Lodging 
Award for one meal per rostered period of duty. Where 
the rostered period of duty necessitates the medical 
officer taking a second or subsequent meal those meals 
shall be supplied by the Employer, or the medical officer 
will be reimbursed for each meal purchased at the 
following rates:— 

Breakfast $3.90 
Lunch $4.80 
Evening $5.75 

These rates shall be automatically adjusted in 
accordance with adjustments to the rates prescribed in 
Clause 6.—Meal Allowances of the Public Service 
Overtime Award 1978. Such reimbursement shall be in 
addition to any payment for overtime to which the 
medical officer is entitled. 

(2) A medical officer required to work hours in excess 
of his rostered period of duty on any day, shall, when 
such additional hours necessitate the taking of a meal 
away from the medical officer's usual place of residence, 
be supplied by the Employer with any meal required or 
be reimbursed for each meal purchased at the following 
rates:— 

Breakfast $3.90 
Lunch $4.80 
Evening $5.75 

These rates shall be automatically adjusted in 
accordance with adjustments to the rates prescribed in 
Clause 6.—Meal Allowances of the Public Service 
Overtime Award 1978. 

Such reimbursement shall be in addition to any 
payment for overtime to which the medical officer is 
entitled. 

17.—Uniforms and Laundry. 
White coats shall be supplied free of charge to each 

medical officer and these shall be laundered at the 
expense of the Employer. The white coats remain the 
property of the Employer concerned and must be 
returned to the Employer at the completion of the 
medical officer's period of service. 

18.—Annual Leave. 
(1) Medical officers employed on a full-time basis shall 

be entitled to six weeks' leave on full pay at the 
completion of 52 weeks' continuous service. 

(2) By mutual agreement, a medical officer shall be 
allowed to take the annual leave prescribed by this clause 
before the completion of 52 weeks' continuous service. 

(3) A medical officer who has been permitted to 
proceed on annual leave and who ceases duty before 
completing the required continuous service to accrue 
such leave must refund the value of the unearned pro rata 
portion, calculated at the rate of salary as at the date such 
leave was taken, but no refund is required in the event of 
the death of a medical officer. 

(4) Annual leave shall be taken at the convenience of 
the Employer during the year in which it accrues. Annual 
leave may be accrued by mutual agreement to a 

maximum entitlement of two years' leave. All annual 
leave taken shall be at the rate of salary applicable at the 
time of taking such leave. 

(5) Medical officers upon request shall receive their 
ordinary pay and any allowances due to them for the 
period of their annual leave prior to going on such annual 
leave. 

(6) In the case of any medical officer transferring from 
one Employer to another and who is covered by this 
Award the annual leave entitlement may be transferred. 

(7) (a) If after four weeks' continuous service in any 
qualifying 52 week period, a medical officer lawfuOy 
terminates service, or employment is terminated by the 
Employer through no fault of the medical officer the 
medical officer shall be paid one-fifty-second of the 
entitlement to annual leave in respect of each completed 
week of continuous service in that qualifying period. 

(b) If the services of a medical officer terminate and 
the medical officer has taken a period of annual leave in 
accordance with subclause (2) of this clause, and if the 
period of leave so taken exceeds that which would 
become due pursuant to paragraph (a) of this subclause, 
the medical officer shall be liable to pay the amount 
representing the difference between the amount received 
for the period of annual leave taken and the amount 
which would have accrued in accordance with subclause 
(1) of this clause. The Employer may deduct this amount 
from money due to the medical officer by reason of the 
other provisions of this Award at the time of 
termination. 

(c) In addition to any payment to which a medical 
officer may be entitled under this clause, where a medical 
officer's employment is terminated after the completion 
of 52 weeks and the medical officer has not been allowed 
the annual leave prescribed under this Award, the 
medical officer shall be given payment in lieu of that 
leave. 

(8) Payment in lieu of annual leave shall be made on 
the death, resignation or retirement of a medical officer. 
Pro rata annual leave shall be calculated on the basis of 
the formula set out in subclause (7) (a) of this clause. 

(9) Notwithstanding the provisions of this clause the 
Employer may direct a medical officer to take accrued 
annual leave and it may determine the date on which such 
leave shall commence. 

(10) A medical officer shall be entitled to the payment 
of 17'A per cent loading when proceeding on annual 
leave. 

The loading shall be calculated on the medical officer's 
current salary rate with respect to a maximum of four 
weeks' annual leave. The maximum payment shall not 
exceed the Average Weekly Total Earnings of all Males 
in Western Australia, as published by the Australian 
Bureau of Statistics, for the September quarter of the 
year immediately preceding that in which such leave 
commences. Maximum payment to medical officers who 
are granted an additional week's annual leave shall not 
exceed five-fourths of the Average Weekly Total 
Earnings of all Males in Western Australia, as published 
by the Australian Bureau of Statistics, for the September 
quarter of the year immediately preceding that in which 
the annual leave commences. 

The following additional conditions shall apply:— 
(a) When annual leave is approved to be taken in 

periods of less than four weeks, a pro rata 
loading shall be paid at the rate applicable when 
such leave is taken. 

(b) A medical officer who has been permitted to 
proceed on annual leave and who ceases duty 
before completing the required continuous 
service to accrue such leave must refund the 
value for the unearned pro rata portion, but no 
refund is required in the event of the death of a 
medical officer. 
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(c) Annual leave commencing in any year and 
extending without a break into the following 
year attracts the loading calculated on the 
salary applicable on the day such leave 
commenced. 

(d) The loading payable on approved accumulated 
annual leave shall be at the rate applicable at 
the date such leave is taken. Under these 
circumstances a medical officer can receive up 
to the maximum loading for the approved 
accumulated annual leave in addition to the 
loading for the current year's entitlement. 

(e) Payment made for annual leave on the retire- 
ment or resignation of a medical officer shall 
include the loading calculated in accordance 
with the provisions of this subclause. The 
loading shall also be included in the payment 
made for annual leave to the widow or estate of 
a deceased medical officer. 

19.—Sick Leave. 
(1) A medical officer who is incapacitated for duty in 

consequence of illness or injury shall, as soon as possible, 
notify the Medical Superintendent of the fact and shall 
also advise the likely date of resuming duty. 

(2) No sick leave with pay exceeding two consecutive 
working days shall be granted without an adequate 
medical certificate. Provided that the number of days 
sick leave which may be granted without the production 
of a medical certificate shall not exceed, in the aggregate, 
five working days in any one calendar year. 

(3) A medical officer who is unable to resume duty on 
the expiration of the period shown in the first certificate, 
shall produce a further certificate and shall continue to 
do so upon the expiration of the period respectively 
covered by such certificates. 

(4) Where a medical officer is ill during a period of 
annual leave and produces at the time, or as soon as 
practicable thereafter, medical evidence to the 
satisfaction of the Employer that the medical officer is or 
was as a result of the illness confined to the medical 
officer's place of residence or a hospital for a period of at 
least seven consecutive calendar days, the Employer may 
grant the medical officer sick leave for the period during 
which the medical officer was so confined and reinstate 
the medical officer's annual leave equivalent to the 
period of confinement. 

(5) Where a medical officer is ill during the period of 
long service leave and produces at the time, or as soon as 
practicable thereafter, medical evidence to the satisfac- 
tion of the Employer that the medical officer is or was 
confined to the medical officer's place of residence or a 
hospital for a period of at least 14 consecutive calendar 
days, the Employer may grant the medical officer sick 
leave for the period during which the medical officer was 
so confined and reinstate the medical officer's long 
service leave equivalent to the period of confinement. 

(6) The basis for determining the sick leave that may 
be granted shall be ascertained by crediting the medical 
officer concerned with the following periods, such leave 
shall be cumulative: 

Leave on Leave on 
Full Pay Half Pay 
Working Working 

Days Days 
(a) On day of employment of 

the medical officer 5 2 
(b) On completion by the 

medical officer of six 
months' service 5 3 

(c) On completion by the 
medical officer of 12 
months' service and on 
completion of each 
additional 12 months' 
service by the medical 
officer 10 5 

(7) Where a medical officer is duly absent on account 
of illness and the medical officer's entitlement to sick 
leave on full pay is exhausted, the medical officer may, 
with the approval of the Employer, elect to convert any 
part of the entitlement to sick leave on half pay to sick 
leave on full pay, but so that the sick leave entitlement on 
half pay is reduced by two days for each day of sick leave 
on full pay that the medical officer received by the 
conversion. 

(8) No sick leave shall be granted with pay if the illness 
or injury has been caused by misconduct of the medical 
officer or in any case of absence from duty without 
sufficient cause. 

(9) Where a medical officer suffers a disability within 
the meaning of section 5 of the Workers' Compensation 
and Assistance Act 1981, which necessitates that officer 
being absent from duty, sick leave with pay shall be 
granted to the extent of sick leave credits. In accordance 
with section 80 (2) of the Workers' Compensation and 
Assistance Act 1981 where the claim for workers' 
compensation is decided in favour of the medical officer, 
sick leave credit is to be reinstated and the period of 
absence shall be granted as sick leave without pay. 

(10) Where a medical officer resigns or is terminated 
by the employer through no fault of the medical officer 
and is engaged by another respondent to this Award 
within seven days of the expiration of any period for 
which payment in lieu of annual leave or public holidays 
has been made, the period of sick leave that has accrued 
to the medical officer's credit shall remain to such 
medical officer's credit and the provision of subclause (6) 
of this clause shall continue to apply to such medical 
officer. 

Where a medical officer was, immediately prior to 
being employed under this Award employed by any other 
public hospital within this State, employed in the service 
of the Public Service of Western Australia or in a state 
body prescribed in the State Public Service Administra- 
tive Instruction 611, and the period between the date 
when the medical officer ceased the previous 
employment and the date of commencing employment 
with a respondent does not exceed one week, or such 
further period as the Employer determines, the 
Employer may credit that medical officer additional sick 
leave credits up to those held at the date the medical 
officer ceased the previous employment. 

(11) A pregnant medical officer shall not be refused 
sick leave by reason only that the illness or injury 
encountered by the medical officer is associated with the 
pregnancy. 

20.—Examination Leave. 
(1) Upon application medical officers shall be granted 

leave with pay in order to attend examinations within 
Australia and New Zealand for higher qualifications 
which have been approved by the Employer. 

(2) Leave granted shall be such as to allow the medical 
officer to travel to and return from the centre at which 
the examination is to be held by the fastest means 
possible. The medical officer will be free from duties on a 
working day (Monday to Friday) for a study day, 
immediately preceding the examination. 

(3) Any leave granted under the provisions of this 
clause shall be exempt from and in addition to the 
provisions of Clause 18.—Annual Leave, of this Award. 

(4) Where a medical officer has been granted leave 
under this clause, notification of the results of the 
examination shall be forwarded to the Employer on 
receipt by the medical officer or as soon as is practicable 
thereafter. 

21.—Study Leave. 
(1) Upon application a medical officer shall be granted 

up to two weeks study leave per annum, to be taken 
within one month of the date of the approved examina- 
tion for which such medical officer is studying. Such 
leave shall form part of the medical officer's annual leave 
entitlement. 
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(2) Applications for leave under this clause shall be 
made to the Employer at least two months prior to the 
commencement of the leave and shall include evidence of 
registration for the examination. 

(3) Special leave for additional study leave may be 
granted at the discretion of the Employer. 

22.—Long Service Leave. 
(1) A medical officer employed on a full-time basis is 

entitled to three months long service leave on full pay on 
the completion of a period of seven years of continuous 
service and an additional three months of long service 
leave on full pay for each subsequent period of seven 
years of continuous service completed by the medical 
officer. 

(2) A medical officer employed on a part-time basis 
shall be entitled to long service leave in accordance with 
this clause, payment for which shall be calculated in 
accordance with Clause 7.—Part-Time Medical Officers, 
of this Award. 

(3) A medical officer shall take the long service leave 
to which an entitlement has accrued at the convenience 
of the Employer. 

(4) A medical officer may, with the approval of the 
Employer, accumulate an entitlement up to a maximum 
of six months. 

(5) Upon the application of a medical officer, the 
Employer may approve the taking by the medical officer 
of — 

(a) double the period of long service leave 
entitlement on half pay instead of the period of 
long service leave entitlement on full pay; or 

(b) any portion of long service leave entitlement on 
full pay or double the portion on half pay, pro- 
vided that the minimum portion of long service 
leave entitlement taken shall be one complete 
month's entitlement or a multiple thereof. 

(6) Continuous service shall not include — 
(a) any period during which a medical officer is 

absent on a long service leave entitlement or 
any portion thereof; 

(b) any period exceeding two weeks during which 
the medical officer is absent on leave without 
pay, unless the Employer determines otherwise; 
and 

(c) any service by a medical officer who resigns, is 
dismissed or whose services are otherwise 
terminated other than service prior to such 
resignation, dismissal or termination when that 
prior service had actually entitled the medical 
officer to long service leave. 

(7) A lump sum payment for long service leave accrued 
in accordance with this clause and for pro rata long 
service leave shall be made in the following cases: 

(a) As a retiring allowance, to a medical officer 
who retires at or over the age of 55 years or who 
is retired on the grounds of ill health, provided 
that no payment shall be made for pro rata long 
service leave unless the medical officer has 
completed not less than 12 months' continuous 
service. 

(b) To a medical officer who not having resigned is 
retired for any other cause; provided that no 
payment shall be made for pro rata long service 
leave unless the medical officer has completed 
not less than three years' continuous service 
before the date of retirement. 

(c) To the estate of a medical officer in the event of 
death, unless the medical officer is survived by 
a spouse legally dependent on the medical 
officer or some other person legally so 
dependent who is approved by the Employer 
for the purpose. Provided that no payment 
shall be made for pro rata long service leave 

unless the medical officer had completed not 
less than 12 months' continuous service prior to 
the date of death. 

(8) A medical officer may, prior to commencing long 
service leave, request approval for the substitution of 
another date for the commencement of long service leave 
and the Employer may approve such substitution if the 
medical officer's employment is ended by the Employer 
for any reason other than misconduct or unsatisfactory 
service but only if — 

(i) the medical officer resumes employment under 
this Award not later than six months from the 
day on which the employment ended; and 

(ii) payment pursuant to subclause (7) of this 
clause has not been made. 

(9) (a) Where a medical officer was, immediately prior 
to being employed by a teaching hospital party to this 
Award, employed by any other public hospital within 
this State, employed in the service of the Public Service 
of Western Australia, or in a state body prescribed in the 
State Public Service Administrative Instruction 611, and 
the period between the date when the medical officer 
ceased the previous employment and the date of his 
commencing employment with the new employer does 
not exceed one week, or such further period as the 
Employer determines, that medical officer shall be 
entitled to three months of long service leave on full pay 
on whichever is the earlier date of: 

(i) the date on which the medical officer would 
have become entitled to long service leave had 
the medical officer remained in the former 
employment; or 

(ii) the date determined by — 
(a) calculating the pro rata portion of long 

service leave to which the medical 
officer would have been entitled up to 
the date of appointment by a teaching 
hospital, in accordance with the 
provisions that applied to the previous 
employment referred to, but in 
calculating that period of pro rata long 
service leave, any long service leave 
taken or any benefit granted in lieu of 
any such long service leave during that 
employment shall be deducted from any 
long service leave to which the medical 
officer may become entitled under this 
clause; and 

(b) by calculating the balance of the long 
service leave entitlement of the medical 
officer upon appointment by a teaching 
hospital in accordance with the 
provisions of subclause (1) of this 
clause. 

(b) In addition to any entitlement arising from the 
application of paragraph (a) of this subclause a medical 
officer previously employed by any other respondent to 
this Award, employed in the service of the Public Service 
of Western Australia or by a prescribed State body may, 
on approval of the Employer be credited with any period 
of long service leave to which the medical officer became 
entitled during the former employment but had not taken 
at the date of appointment to the teaching hospital 
provided the former employer had given approval for the 
medical officer to accumulate an entitlement. 

(10) (a) Where a medical officer was, immediately 
prior to being employed under this Award, employed in 
the service of the Commonwealth or of any other State of 
Australia, and the period between the date when the 
medical officer ceased the previous employment and the 
date of commencing employment in the teaching hospital 
does not exceed one week, or such further period as the 
Employer determines, that medical officer shall be 
entitled to long service leave determined in the following 
manner — 

(i) the pro rata portion of long service leave to 
which the medical officer would have been 
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entitled up to the date of the appointment 
under this Award, shall be calculated in 
accordance with the provisions that applied to 
the previous employment referred to, but in 
calculating that period of pro rata long service 
leave, any long service leave taken or any 
benefit granted in lieu of any such long service 
leave during that employment shall be deducted 
from any long service leave to which the 
medical officer may become entitled under this 
Award; and 

(ii) the balance of the long service leave entitlement 
of the medical officer shall be calculated upon 
the appointment to the teaching hospital in 
accordance with the provisions of this clause. 

(b) A medical officer previously employed by the 
Commonwealth or by any other State of Australia shall 
not proceed on any period of long service leave without 
the express approval of the Employer until the medical 
officer has served a period of not less than three years' 
continuous service under this Award and become entitled 
to long service leave on full pay. 

(c) Nothing in this Award confers or shall be deemed 
to confer on any medical officer previously employed by 
the Commonwealth or by any other State of Australia 
any entitlement to a complete period of long service leave 
that accrued in the medical officer's favour prior to the 
date on which the medical officer commenced employ- 
ment under this Award. 

(11) A medical officer who has elected to retire at or 
over the age of 55 years and who will complete not less 
than 12 months' continuous service before the date of 
retirement may make application to the Employer to take 
pro rata long service leave before the date of retirement, 
based on continuous service of a lesser period than that 
prescribed by subclause (1) of this clause for a long 
service leave entitlement. 

(12) Long service leave accrued prior to the 
introduction of this Award shall remain to the credit of 
the medical officer. 

23.—Maternity Leave. 
(1) A pregnant medical officer shall, no later than 10 

weeks before the expected date of birth make application 
to the Medical Superintendent for maternity leave for a 
period not exceeding 12 months. Every application for 
maternity leave shall be supported by the certificate of a 
registered medical practitioner and such certificate shall 
indicate the expected date of birth. 

(2) The Employer may grant the medical officer up to 
12 months maternity leave. Subject to subclause (3) of 
this clause, the minimum period of absence on maternity 
leave shall commence six weeks before the expected date 
of birth and end six weeks after the date on which the 
birth has taken place. 

(3) A medical officer may apply to the Employer to 
resume duty within the six weeks after the date on which 
the birth has taken place and the Employer may approve 
the application provided the application is supported by 
the certificate of a registered medical practitioner 
indicating that the medical officer is fit to resume duty. 

(4) A medical officer may at any time whilst she is 
absent from duty on maternity leave, make application 
to extend or reduce the period referred to in the original 
application, but so that the amended period complies 
with the requirements of subclauses (2) and (3) of this 
clause, and the Employer may grant permission in 
accordance with the amended application. 

(5) Nothing contained in this clause prevents the 
granting of accrued annual leave or long service leave to 
the medical officer in respect of the whole or any part of 
the period referred to in subclause (2) of this clause. 

(6) Except by reason of the granting of accrued annual 
leave or long service leave a medical officer is not entitled 
to salary in respect of the period of absence from duty 
permitted in accordance with this clause. 

(7) Subject to the provisions of subclause (16) of this 
clause absence of a medical officer which has been 
permitted in accordance with the provisions of this clause 
shall not be deemed absence on sick leave. 

(8) Notwithstanding the provisions of Clause 5.— 
Terms of Appointment, a pregnant medical officer who 
has not applied for leave in accordance with the 
provisions of this clause shall be deemed to have resigned 
six weeks before the expected date of birth. 

(9) Where in the opinion of a registered medical 
practitioner, illness or risks arising out of the pregnancy 
or hazards connected with the work carried out by the 
medical officer make it inadvisable for the medical 
officer to continue at her present work, the medical 
officer shall, if the Employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions 
attaching to the job until the commencement of 
maternity leave. 

(10) If the transfer to a safe job is not practicable, the 
medical officer may, or the Employer may require the 
medical officer to take leave for such period as is certified 
necessary by a registered medical practitioner. Such leave 
shall be treated as maternity leave for the purposes of 
subclauses (2), (3), (5), (6), (7), (11), (13) and (14) of this 
clause. 

(11) Notwithstanding any agreement or other 
provision to the contrary, absence on maternity leave 
shall not break the continuity of service of a medical 
officer but shall not be taken into account in calculating 
the period of service for any purpose of this Award. 

(12) (a) Maternity leave, applied for but not 
commenced, shall be cancelled when the pregnancy of a 
medical officer terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of a medical officer when on 
maternity leave terminates other than by the birth of a 
living child, it shall be the right of the medical officer to 
resume work at a time nominated by the Employer which 
shaU not exceed four weeks from the date of notice in 
writing by the medical officer to the Employer that she 
desires to resume work. 

(13) (a) A medical officer on maternity leave may 
terminate her employment at any time during the period 
of such leave by notice given in accordance with this 
Award. 

(b) An Employer shaU not terminate the employment 
of a medical officer on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the rights 
of an employer in relation to termination of employment 
are not hereby affected. 

(14) (a) A medical officer shall confirm her intention 
of returning to her work by notice in writing to the 
Employer given not less than four weeks prior to the 
expiration of her period of maternity leave. 

(b) A medical officer, upon the expiration of the 
notice required by paragraph (a) of this subclause, shall 
be entitled to the position which she held immediately 
before proceeding on maternity leave or, in the case of a 
medical officer who was transferred to a safe job 
pursuant to subclauses (9) and (10) of this clause, to the 
position which she held immediately before such 
transfer. Where such position no longer exists but there 
are other positions available for which the medical 
officer is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position as nearly 
comparable in status and salary to that of her former 
position. 

(15) (a) A replacement medical officer is a medical 
officer specifically engaged as a result of a medical 
officer proceeding on maternity leave. 

(b) Before an Employer engages a replacement 
medical officer under this subclause, the Employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the medical officer who 
is being replaced. 
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(c) Before an Employer engages a person to replace a 
medical officer temporarily promoted or transferred in 
order to replace a medical officer exercising her rights 
under this clause, the Employer shall inform that person 
of the temporary nature of the promotion or transfer and 
of the rights of the medical officer who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an Employer to engaged a replace- 
ment medical officer. 

(e) A replacement medical officer shall not be entitled 
to any of the rights conferred by this clause except where 
her employment continues beyond the 12 months 
qualifying period. 

(f) The provisions of this subclause shall apply to a 
replacement medical officer notwithstanding the 
provisions of Clause 5.—Terms of Appointment. 

(16) (a) Where the pregnancy of a medical officer not 
then on maternity leave terminates after 28 weeks other 
than by the birth of a living child then: 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity leave) 
as a registered medical practitioner certifies as 
necessary before her return to work; or 

(ii) for illness other than the normal consequences 
of confinement she shall be entitled, either in 
lieu of or in addition to special maternity leave, 
to such paid sick leave to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before her 
return to work. 

(b) Where a medical officer then on maternity leave 
suffers illness related to her pregnancy, she may take 
such paid sick leave to which she is then entitled and such 
further unpaid leave (to be known as special maternity 
leave) as a registered medical practitioner certifies as 
necessary before her return to work, provided that the 
aggregate of paid sick leave, special maternity leave and 
maternity leave shall not exceed 12 months. 

(c) For the purposes of subclauses (2), (3), (5), (6),(7), 
(11) and (13) of this clause, maternity leave shall include 
special maternity leave. 

(d) A medical officer returning to work after the 
completion of a period of leave taken pursuant to this 
subclause shaU be entitled to the position which she held 
immediately before proceeding on such leave or, in the 
case of a medical officer who was transferred to a safe 
job pursuant to subclauses (9) and (10) of this clause, to 
the position she held immediately before such transfer. 

Where such position no longer exists but there are 
other positions available, for which the medical officer is 
qualified and the duties of which she is capable of 
performing, she shall be entitled to a position as nearly 
comparable in status and salary to that of her former 
position. 

24.—Short Leave. 
The Employer may, upon sufficient cause being 

shown, grant a medical officer leave of absence not 
exceeding two consecutive working days, but any leave 
of absence granted under the provisions of this clause 
should not exceed in the aggregate three working days in 
any one calendar year. 

25.—Special Leave. 
Special leave for conferences and other purposes may 

be granted at the discretion of the Employer. 

26.—Board of Reference. 
(1) There shall be a Board of Reference consisting of a 

Chairman and an equal number of employer and 
employee members who shall be appointed pursuant to 
section 48 of the Industrial Relations Act 1979, and to 
Part V of the Industrial Relations Commission 
Regulations 1985. 
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(2) The Board of Reference is hereby assigned the 
function of determining any dispute between the parties 
in relation to any matter which, under this Award may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

27.—No Reduction. 
No medical officer employed at the date of this Award 

shall suffer any reduction or derogation of any 
conditions applicable to the medical officer's employ- 
ment as a result of the introduction or application of this 
Award. 

28.—Term of Award. 
This Award shall operate as from and including the 6th 

day of January 1986 and shall remain in force for a 
period of three years, provided that at any time after the 
expiration of the first 12 months from the date of this 
Award or after the expiration of any period of 12 months 
from the date of any variation thereof, either of the 
parties may negotiate with the other party to amend or 
add to this Award. 

WESTERN AUSTRALIAN STATE PUBLIC 
HOSPITALS MEDICAL PRACTITIONERS. 

Award No. PSA A19 of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA A19 of 1986. 

Between the Western Australian Branch of the Australian 
Medical Association Incorporated, Applicant and 
the Honourable Minister for Health and the Boards 

■ of Management of Teaching and Non-Teaching 
Hospitals, Respondents. 

Before Mr Commissioner G.L. Fielding. 
The 24th day of December 1986. 

Mr P.L. Jennings and with him Mr P. Howe on behalf 
of the Applicant. 

Mr J.N. Serich on behalf of the Respondents and with 
him Mr M. Orrell on behalf of the Honourable Minister 
for Health. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of sub- 
missions, taken from transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: This, as everybody knows, I 
suspect all too well, is an application for a first award to 
be known as the Western Australian State Public 
Hospitals Medical Practitioners Award 1986. 

The application is not opposed. Indeed, it is consented 
to by the Crown on behalf of the various Respondents to 
the Award. The Award by its scope purports to extend to 
medical practitioners employed in any public hospital 
which is conducted or managed by a board constituted 
under the Hospitals Act of 1927, although it excludes 
practitioners employed in the Perth Dental Hospital or 
any public hospital which is a nursing home. 
Importantly, it excludes medical superintendents and 
medical officers who are now covered by the new Metro- 
politan Teaching Hospitals (Salaries and Conditions of 
Service) Award 1986. Not surprisingly it also excludes 
medical practitioners who are independent contractors 
although as to that I say that unless an individual is an 
employee the Industrial Relations Commission has no 
jurisdiction over him or her. Since an independent 
contractor by definition is not an employee, he or she 
cannot be covered by the Award and thus the reference to 
that in the scope is, to put it mildly, surplusage. 
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The proposed Award contains details of the terms and 
conditions of appointment for full-time medical 
specialists, for sessional appointees and others. Amongst 
the conditions set out in the Award are a number of what 
might be seen to be improved conditions which I will 
refer to later, but I should perhaps indicate that those 
improvements include a 10 per cent salary increase for 
full-time medical practitioners or specialists and an 
adjustment upwards of the scale payable to sessional 
employees. 

The application really represents a marked step 
towards "industrialisation of medicine", to use the 
expression of one witness, and I suppose it might be seen 
as inevitable following the regulation which is imposed 
upon the practice of medicine as a result of the Medicare 
legislation and even prior to that, the Medibank 
legislation. Prior to that, most of the work done by 
specialists in the hospitals was done by what a number of 
the witnesses referred to as a fair mixture of honorary 
work and work done on a private basis either paid by the 
private patient or more usually by that patient's health 
insurance company. The consequence of the changes to 
the health insurance legislation, particularly the 
Medicare legislation, so the evidence suggests, is that 
there has been a diminution of the private work in the 
hospitals by the specialists and an increase in the work 
paid under the auspicies of Medicare. The result has 
been, so some witnesses suggest, a diminution in income 
for the medical practitioners concerned. It would seem 
that this applies not only to sessional specialists but to 
others who work on a full-time basis with a right of 
private practice because their scope for private practice 
has been affected by the legislation to which I have 
referred. 

All those changes have given rise to this application. It 
is not the first industrial agreement for these medical 
practitioners. There are two agreements; the Metro- 
politan Teaching Hospitals (Salaries and Conditions of 
Service) Agreement 1979 and the Osborne Park and 
Wanneroo Hospitals (Salaries and Conditions of 
Service) Agreement 1984, currently in force. Both those 
agreements are unregistered. Of course, until the 1985 
amendments to the Industrial Relations Act, the 
Association did not have access either to the Public 
Service Arbitrator or to the Industrial Commission; 
access which it now has and which, by these proceedings, 
it is seeking to use in respect of the medical practitioners 
in question, for the first time. 

The parties have, over a long time it seems, discussed 
this new Award and they have reached agreement. That 
agreement has been reached without the acrimony that 
existed in some of the eastern states, particularly in New 
South Wales, where agreement was not reached and the 
matter of sessional payments at least was left to 
arbitration and settled in the now notorious decision by 
Mr Justice Macken. 

The parties, as I say, have reached agreement and that 
agreement results in a number of changes to the 
unregistered agreements. Significantly those changes are 
in the scope of the document which excludes non- 
medical personnel who, I understand, were previously 
covered by the 1979 agreement. More significantly, I 
suppose, the new Award provides for a fixed, or five- 
year, appointment for medical practitioners. It provides 
an increase in salaries as I have already indicated. It 
deletes the medical superintendent from its provisions — 
that on the basis of the conflict with managerial pre- 
rogatives and award prescription. It provides for 
increases in certain allowances payable to heads of 
department and deputies, and the like. It provides for 
changes in on-call allowances, and in similar allowances, 
and provides for revised rights of private practice for 
full-time staff. It also changes the shift and weekend 
work arrangements. 

There are other changes, but I think they are the most 
significant. Both the parties are ad idem, that the 
document falls within the Commission's Wage Fixing 
Principles. They say that to the extent the document 

repeats existing conditions, it complies with first award 
Principles exposed in Principle 10. To the extent that it 
contains improved conditions, both parties suggest that 
the changes are justified under the work value Principle, 
that is. Principle 4. To the extent that the Award adopts 
existing conditions of employment, there of course can 
be no objection to it, and I do not think anything more 
need be said about it. 

To the extent that it involves improved conditions, 
however, something does need to be said. Evidence was 
adduced from a specialist anaesthetist, a specialist 
neurosurgeon, a specialist obstetrician, a specialist 
haematologist, and from the medical superintendent of 
the Sir Charles Gairdner Hospital, each of whom 
testified that since 1979, when the principal unregistered 
agreement which establishes the current conditions of 
employment for these individuals was struck, there have 
been mammoth changes in the skills and responsibilities, 
and I suspect the working conditions of those covered by 
this Award. In summary, each testified that the pro- 
fession, and I am talking mainly about the specialists, 
were now performing more complex and adventurous 
tasks than was the case in 1979. Indeed much of the 
evidence suggested that this had led to a development of 
sub-specialties and as a consequence of this there has 
been, so they say, a dramatic increase in the formal and 
informal training requirements of specialists and the like. 
In the case of anaesthesia and obstetrics, an extra year 
has been added to the training requirements and as one 
witness has suggested, that represents a. 20 per cent 
increase in that area alone. 

The evidence of Dr Kilgour, the medical superinten- 
dent to whom I referred, was that the phenomenon 
referred to by the specialists was common to varying 
degrees in all specialties. Although he acknowledged that 
medical treatment in the hospitals has become more 
complex and sophisticated to an extent that affects all 
disciplines who work in the hospitals, the effects of those 
added complexities and the increased sophistication on 
the other disciplines were, to use his words, "miniscule" 
compared to the effects on the medical profession. I 
accept that testimony without any reservation whatever. 
Indeed, it was unchallenged. He re-stated what to me is 
obvious; that is, that the ultimate responsibility for 
patient treatment rests, as he put it, with the doctor 
whose name appears on the paperwork at the end of the 
bed. Thus all the changes to which the witnesses have 
referred ultimately come home to the medical 
practitioners more than to any others. 

I think it has to be recognised that the difference 
between a professional person and a non-professional 
person is that the professional person must expect to 
make adjustments in the way in which he or she goes 
about his or her work and in their working practices 
without any increase in work value. It is part of a 
professional person's life that he keeps up to date with 
changes. A person ceases to be a professional person if he 
practices in ignorance of modern knowledge. 
Nonetheless, the authorities on the subject indicate that 
this is not to be taken as an absolute bar to professional 
persons obtaining adjustments in salary levels as a result 
of work value changes where there have truly been work 
value changes. Whether or not there have been work 
value changes is, in the final analysis, a question of fact 
to be decided on the evidence in each particular case. 
On the merits of this case, I have not the slightest doubt 
that the evidence does indicate that there has been a 
marked change in work value. I accept without any 
reservation the evidence as to that given by the specialists 
and by Dr Kilgour. I repeat, again, that it was 
unchallenged. It follows in my view from what they have 
said that there have been changes, and real changes, 
justifying an increase in salary levels as a result of the 
changes in work value to which they have referred. 

The question of what monetary value one should 
attach to those changes is never an easy task and 
ultimately it is very much an arbitral assessment to be 
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made by the arbitrator of the day. To suggest that it can 
be arrived at in any scientific way, I think, is to make a 
false pretence. 

In the present case the evidence is that it has been 
found difficult to get sessional people, at least, to work in 
the hospitals on the current salary rates or sessional 
payments as the case might be. It is more profitable for 
the doctors to go and deal with private work at what are 
seen by the profession to be more appropriate rates of 
pay. Obviously the hospitals cannot function properly 
on that basis and that would suggest to me that the rates 
are significantly lower than they should be. The rates 
suggested by the parties for full-time employees are, as I 
have indicated, a 10 per cent increase on those which 
currently obtain under the agreement. 

Even taking into account the overall package and 
other benefits that full-time practitioners are or will be 
entitled to receive under this Award, the salaries struck 
area, in my view, not out of proportion to what are paid 
to a number of senior public servants already in the 
employ of the Crown. I think it has to be recognised, at 
least so far as the specialists are concerned, that the 
position is, as one of the witnesses said, that it is not 
often that persons reach a proficient state in their 
speciality until they are in their late 30s. Having regard to 
the length of training required, both at the under- 
graduate stage and subsequently in the post graduate and 
specialty stage, to fix a salary for full-time medical 
specialists, which in some cases is less than that paid to 
senior public servants, is in no way unreasonable. 
Furthermore, having regard to the changes outlined by 
each of the five witnesses I cannot think that a 10 per cent 
increase is in any way unrealistic for the changes as they 
have outlined them. 

The Award, of course, allows for full-time medical 
practitioners to earn extra by way of private practice 
rights but that is expressed to be a right, exercisable 
outside of their normal working hours, so called, 
although unlike most others covered by awards of this 
Commission there are no fixed hours of duty in the 
normal sense of the term. In this Award, the hours are 
left open, recognising as the profession still wants to 
recognise, that its primary duty is to treat patients as and 
when required, rather than to serve the clock. So whilst 
there is a right to earn extra money outside in private 
practice it can be looked upon in a sense as a second job. 
In any event the maximum rates fixed for that second job 
do not exceed the rates for the principal employment and 
hence what has been said about the rates for the ordinary 
job would apply with equal force to the rights as to 
private practice. I do note, in passing, that the New 
South Wales Commission seems for a long time to have 
regarded the rights as to private practice as something it 
did not want to concern itself with and I think there is a 
lot of justification for that view. 

So far as the rates for sessional staff are concerned, all 
I wish to say about that is that the rates agreed between 
the parties are considerably less than the rates paid to 
their counterparts performing similar work in New South 
Wales. The New South Wales rates were struck after a 
quite lengthy arbitral hearing by Mr Justice Macken and 
I do not, in the circumstances, think that anybody could 
complain that the rates fixed for specialists in this State 
working on a sessional basis were in any sense 
unreasonable. Furthermore, by way of an aside, given 
the limitations on reliance on comparative wage justice, I 
mention the evidence of Dr Stokes which suggests that 
the hourly rates fixed for sessional work at their 
maximum would seem to represent something less than 
half those asked by a washing machine mechanic to fix a 
washing machine. I cannot think looked at in that way 
that the rates chosen for sessional specialists are in any 
way unreasonable, and I suggest that for anybody to 
think otherwise would in itself be unreasonable. 

I must say in closing that my view of this agreement is 
that it represents a sane and sensible arrangement 
between the Government and the profession. It seems 
that the profession has been prepared to be moderate in 

its demands rather than take the attitude that their 
colleagues took elsewhere and insist on higher payments. 
In my view, to deprive the profession of the benefits of 
this agreement would, in' those circumstances, be 
perverse to say the least. In my opinion the agreement 
reached by the Association shows a measure of restraint 
that might well be adopted by some others. 

I am prepared to make the Award, being satisfied for 
the reasons given that it comes within the Principles. I 
do, however, wish to express my reservation about two 
part of the document. It is a reservation that I have 
already expressed privately, in conference. The first 
relates to the provision regarding radiologists in respect 
of their sessional work. It is common ground that they 
now have a special arrangement which, by this Award, is 
not changed for reasons best known to the parties and 
certainly not known to me. But I do express concern that 
the existing provisions concerning them which is 
principally contained in Clause 16 of this Award has been 
repeated almost verbatim in this document. A Board of 
Reference established under the 1979 agreement has, in 
the not too distant past, had cause to endeavour to 
interpret that clause. To say the least it is quite 
complicated and unclear in its terms and I would have 
hoped that given the significance of this document the 
parties would have put into understandable English the 
special arrangements for radiologists. Nonetheless, the 
parties have not done that. They prefer to leave unto 
themselves liberty to apply and in light of what I have 
said about it the liberty will unquestionably be given. 

The other matter that does concern me somewhat, 
although it might be more explicable than appears as a 
result of the evidence, is the contract of service clause 
which provides for a fixed term contract of five years but 
in the same breath provides that the contract may be 
terminated on three months' notice by either party. If 
that is the case, the value of a fixed term contract for a 
period of five years is, I would have though questionable 
and bordering on worthless. Nonetheless, the parties say 
they have done that deliberately and since it is their 
document I am prepared to leave it as it is, although I 
would be surprised if in the long term it did not give rise 
to trouble. 

It remains only to say that I make an Award for the 
reasons already announced in terms of the settled minute 
to be known as the Western Australian State Public 
Hospitals Medical Practitioners Award 1987 operative 
from 1 January 1987, for a period of five years as Clause 
22 of the Award itself says. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA A19 of 1986. 

Between the Western Austrahan Branch of the Austrahan 
Medical Association Incorporated, Applicant and 
the Honourable Minister for Health and the Boards 
of Management of Teaching and Non-Teaching 
Hospitals, Respondents. 

Order. 
HAVING heard Mr P.L. Jennings and with him Mr P. 
Howe on behalf of the Applicant and Mr J.N. Serich on 
behalf of the Respondents and with him Mr M. Orrell on 
behalf of the Honourable Minister for Health, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, being satisfied that its 
terms are not contrary to any General Order or any 
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principle formulated as a result of General Order 
proceedings under section 51 of the Industrial Relations 
Act 1979, and by consent, doth hereby — 

Make an Award to be known as the "Western 
Australian State Public Hospitals Medical 
Practitioners Award 1987" in terms of the 
document attached hereto with effect on and from 1 
January 1987. 

Dated at Perth this 24th day of December 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

1.—Title. 
This Award shall be known as the Western Australian 

State Public Hospitals, Medical Practitioners' Award 
1987. 

2.—Scope. 
(1) Subject to subclause (2), this Award shall operate 

throughout the State of Western Australia and shall 
apply to all medical practitioners employed in any public 
hospital that is conducted or managed by a Board 
constituted under the Hospitals Act 1927 as amended. 

(2) This Award shall not apply to: 
(a) Perth Dental Hospital nor any public hospital 

that is a nursing home as defined under the 
Hospitals Act 1927 as amended. 

(b) Medical Superintendents. 
(c) Medical officers covered by the provisions of 

the Western Australian Metropolitan Teaching 
Hospitals Salaries and Conditions of Service 
Award 1986, Medical Officers. 

(d) Any medical practitioner engaged as an inde- 
pendent contractor. 

3.—Arrangement. 
1. Title. 
2. Scope. 
3. Arrangement. 
4. Definitions. 
5. Appointment of Medical Practitioners and 

Annual Increments. 
6. Contract of Service. 
7. Salaries and Salary Ranges. 
8. Annual Leave. 
9. Public Holidays. 
10. Sick Leave. 
11. Long Service Leave. 
12. Maternity Leave. 
13. Short Leave. 
14. Special Leave. 
15. Private Practice — Full-Time Medical 

Practitioners. 
16. Sessional Medical Practitioners. 
17. On Call and Call Back. 
18. Shift and Weekend Work — Full-Time Medical 

Practitioners. 
19. District Allowance. 
20. Board of Reference. 
21. No Reduction. 
22. Term of Award. 
23. Liberty to Apply. 

4.—Definitions. 
"Appointments Committee" means — the Committee 

established by the Employer for the purpose of making 
recommendations to the Employer on the eligibility for 
appointment of medical practitioners. 

"Clinical Assistant" means — a medical practitioner, 
other than an Honorary Practitioner, appointed on an 
unremunerated basis. 

"Eligible Person" means — a person defined as such 
by the Health Insurance Act 1973 as amended. 

"Employer" means — any public hospital that is 
conducted or managed by a Board constituted under the 
Hospitals Act 1927 as amended with the exception of 
Perth Dental Hospital and any public hospital that is a 
nursing home as defined under the said Act. 

"General Practitioner" means — a registered medical 
practitioner other than a specialist. 

"Honorary Medical Practitioner" means — a medical 
practitioner who has elected in writing to provide services 
to public patients on an unremunerated basis and who 
has the same rights and privileges as apply to medical 
practitioners generally. 

"Medical Advisory Committee" means — the 
Committee established by the Employer in Non Teaching 
Hospitals to advise on all medical matters affecting 
patient care and on any other matters referred to it for 
advice. 

"Medical Practitioner" means — a medical 
practitioner as defined under the Medical Act 1894 as 
amended from time to time. 

"Minister" means — the Minister for Health in the 
State of Western Australia. 

"Non Teaching Hospital" means — a public hospital 
other than a declared Teaching Hospital. 

"Private Patient" means — in relation to a hospital, 
an inpatient of the hospital who is not a patient for whom 
the hospital has accepted responsibil'ty to provide 
medical services. A private patient elects to accept 
responsibility to pay for medical care and the provision 
of hospital services. 

"Public Patient" means — in relation to a hospital, an 
eligible person who is an inpatient in respect of whom the 
hospital provides comprehensive care, including 
medical, nursing and diagnostic services and, if they are 
available at the hospital, dental and paramedical 
services, by means of its own staff or by other agreed 
arrangements. 

"Outpatient Service" means — in relation to a 
hospital, a health service or procedure provided by the 
hospital to an eligible person ether than an inpatient of 
the hospital. 

"Specialist" means — a registered medical 
practitioner who holds the appropriate higher qualifica- 
tion of a University or College in a specialty approved by 
the Employer. 

"Teaching Hospital" means — any public hospital 
declared by the Minister to be a Teaching Hospital 
pursuant to the provisions of subsection 4 of section 3 of 
the Hospitals Act 1927 as amended. This includes: 

Royal Perth Hospital 
Sir Charles Gairdner Hospital 
Fremantle Hospital 
Princess Margaret Hospital 
King Edward Memorial Hospital. 

5.—Appointment of Medical Practitioners 
and Annual Increments. 

(1) All appointments of medical practitioners shall be 
made by the Employer on the recommendation of the 
properly constituted appointments committee of that 
hospital after vacancies have been advertised. 

(a) Provided that in respect to Tcaching Hospitals: 
(i) appointments for short term periods not 

exceeding six months to relieving or 
casual vacancies may be made by the 
Employer without advertisement; 

(ii) appointments for periods not exceeding 
two years for specific purposes may be 
made by the Employer on the recom- 
mendation of the appropriate 
committee. Specific purposes would 
include relief for medical practitioners 
on extended leave, engagement for 
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special research projects of limited 
duration and the establishment of new 
units which may not become permanent 
features, and for any other purposes 
deemed prudent by the Employer and 
approved by the Minister. 

(b) Provided that in respect to Non Teaching 
Hospitals: 

(i) appointments for short term periods not 
exceeding six months for specific 
purposes may be made by the Employer. 
Specific purposes would include relief 
for medical practitioners on extended 
leave, engagement for research projects 
of limited duration, the establishment of 
new units which may not become 
permanent features and clinical work of 
a limited duration. The Medical 
Advisory Committee will be informed 
of such appointments. 

(2) A medical practitioner shall be appointed by the 
Employer at a salary within the range for Specialist Level 
1 on the basis of years of experience gained in a 
recognised specialist appointment in Western Australia 
or in a specialist appointment elsewhere which is 
recognised by the Employer. 

(3) A medical practitioner shall be appointed as a 
Senior Specialist, Level 2 where the medical practitioner 
has practised the specialty for a minimum of eight years 
in a recognised specialist appointment in Western 
Australia or in a specialist appointment elsewhere which 
is recognised by the Employer. 

(4) Subject to subclause (1) of Clause 7 and to good 
conduct, diligence and efficiency, a medical practitioner 
shall proceed from the point of entry in the salary range 
to the maximum of the salary range by annual increments 
according to the increments of such salary range. 

(5) Notwithstanding the provisions of this Award, an 
Employer may appoint a medical practitioner who elects 
in writing to be appointed as an honorary medical 
practitioner. 

6.—Contract of Service. 
(1) The contract of service shall be between the 

medical practitioner and the Employer and may be 
terminated by not less than three months' notice on 
either side given in writing on any day or by the payment 
or forfeiture as the case may be of three months' salary. 
Provided that a lesser period of notice may be given 
subject to agreement between the medical practitioner 
and the Employer. 

Provided further that a medical practitioner shall be 
appointed subject to a probationary period of six 
months. In the case of a full-time medical practitioner 
the Employer may extend the period of probation for a 
further period of up to six months. During the period of 
probation either party may give four weeks notice or 
such lesser period as is agreed between the medical 
practitioner and the Employer. 

(2) A medical practitioner appointed on a sessional 
basis shall be appointed for a term of five years. Where 
the medical practitioner is appointed for a subsequent 
term the probationary period referred to in subclause (1) 
of this clause shall not apply. Provided that this sub- 
clause shall not apply to any medical practitioner 
appointed prior to the date of this Award. 

(3) A medical practitioner having attained the age of 
55 years shall be entitled to retire from the employ of the 
hospital. Provided that if a medical practitioner 
continues in the hospital after attaining the age of 60 
years, the medical practitioner may at any time before 
attaining the age of 65 years be called upon by the 
Employer to retire from the employ of the hospital and 
every such medical practitioner so called upon to retire 
shall retire accordingly. Every medical practitioner shall 
retire on attaining the age of 65 years provided that the 

Minister for Industrial Relations may, in special circum- 
stances upon the recommendation of the Medical 
Advisory Committee, appoint a medical practitioner for 
further period/s beyond 65 years, such appointments to 
be reviewed on a 12 monthly basis. 

(4) Notwithstanding the provisions of subclauses (1), 
(2) and (3) of this clause, the Employer may at any time, 
without prior notice, dismiss a medical practitioner for 
refusal or neglect to obey lawful orders or for serious 
misconduct. 

(5) A termination or dismissal made in accordance 
with subclause (1) or subclause (4) shall be subject to 
enquiry by the Board of Reference provided the medical 
practitioner makes application for such enquiry within 
one month of the operative date of the termination or 
dismissal. 

7.—Salaries and Salary Ranges. 
(1) Salaries or salary ranges applicable to medical 

practitioners covered by this Award shall be: 
(a) Full-Time Medical Practitioners 

(i) Medical Specialists 
$ 

per annum 
Specialist, Point 1 57 262 
Level 1 Point2 59 927 

Point 3 62 598 
Point 4 65 280 
Point 5 68 664 
Point 6 70 486 

Senior Specialist, Point 1 72 309 
Level 2 Point 2 76 284 

(ii) General Practitioners Point 1 57 262 
Point 2 59 927 
Point 3 62 598 

An Assistant Medical Superintendent shall be 
appointed within the Specialist, Level 1 range 
provided that an Assistant Medical Superinten- 
dent who does not possess a recognised 
qualification of a University or CoOege shall 
not progress beyond Point 3' in that range. 
A Deputy Medical Superintendent shall be 
appointed within the Specialist, Level 1 and 
Senior Specialist, Level 2 ranges at not less than 
Specialist, Level 1, Point 5, provided that a 
Deputy Medical Superintendent who does not 
possess a recognised higher qualification of a 
University or College shall not progress beyond 
Specialist, Level 1, Point 6. 

(b) Sessional Appointees 
(i) Medical Specialists 

$ 
per session 

Specialist, Point 1 143.13 
Level 1 Point 2 149.81 

Point 3 156.48 
Point 4 163.17 
Points 171.63 
Point 6 176.20 

Senior Specialist, Point 1 180.76 
Level 2 Point 2 190.69 . 

(ii) General Practitioners Point 1 143.13 
Point 2 149.81 
Point 3 156.48. 

(2) A medical practitioner, other than a Radiologist 
who is remunerated in accordance with Clause 16 (10) 
(h), who is required to perform administrative duties 
appropriate to a Head of Department in a hospital, shall 
be paid an allowance calculated in accordance with the 
foUowing formula: 

No. Staff under direct $ 
supervision and control per annum 

0-4 nil 
5-9 $991 

10-20 $1 983 
Over 20 $2 974 
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(3) The rates expressed in this clause shall be varied to 
the extent necessary to give effect to any decision of the 
Western Australian Industrial Relations Commission in 
a State Wage Case made during the currency of the 
Award and expressed to be on general economic grounds 
and which has general application. 

8.—Annual Leave. 
(1) (a) Subject to the provisions of subclause (8) a 

medical practitioner shall be entitled to annual recreation 
leave of four weeks after each period of 12 months' 
continuous service. 

(b) The medical practitioner shall be paid for any 
period of annual leave prescribed by this clause at the 
medical practitioner's ordinary rate of salary, and in the 
case of medical practitioners providing services pursuant 
to Clause 18, such payments shall include the shift and 
weekend penalties the medical practitioner would have 
received had the medical practitioner not proceeded on 
annual leave. Where it is not possible to calculate the 
shift and weekend penalties the medical practitioner 
would have received, the medical practitioner shall be 
paid at the rate of the average of such payments made 
each week over the four weeks prior to taking leave. 

(2) By mutual agreement, a medical practitioner shah 
be allowed to take the annual recreation leave prescribed 
by this clause before the completion of 12 months 
continuous service. 

(3) (a) The time during which a medical practitioner 
may take annual leave shall be such as is approved by the 
Employer. As a general rule, the amount of annual leave 
taken at any time shall not exceed eight weeks. 

(b) The Employer may approve the accumulation of 
annual leave of a medical practitioner for not exceeding 
two years' entitlement provided that in special circum- 
stances the Employer may approve the accumulation 
beyond that period and such circumstances shall include 
a medical practitioner being prevented from taking leave 
to suit the needs of the hospital. Provided further that a 
medical practitioner shall not forfeit any annual leave 
already accumulated at the operative date of this Award. 

(4) A medical practitioner employed on a sessional 
basis shall receive payment for annual leave in 
accordance with subclause 16 (5) (a) of this Award. 

(5) A medical practitioner upon request shall be paid 
for any period of annual leave prior to proceeding on 
such annual leave. 

(6) (a) If after one month's continuous service in any 
qualifying 12 monthly period, a medical practitioner 
lawfully terminates service, or employment is terminated 
by the Employer through no fault of the medical 
practitioner, the medical practitioner shall be paid one- 
twelfth of an entitlement to annual leave in respect of 
each completed month of continuous service in that 
qualifying period. 

(b) If the services of a medical practitioner terminate 
and the medical practitioner has taken a period of leave 
in accordance with subclause (2) of this clause, and if the 
period of leave so taken exceeds that which would 
become due pursuant to paragraph (a) of this subclause, 
the medical practitioner shall be liable to pay the amount 
representing the difference between the amount received 
for the period of leave taken and the amount which 
would have accrued in accordance with subclause (1) 
calculated at the rate of salary as at the date the leave was 
taken. The Employer may deduct this amount from 
money due to the medical practitioner by reason of the 
other provisions of this award at the time of termination. 
Provided that no refund is required in the event of the 
death of the medical practitioner. 

(c) In addition to any payment to which a medical 
practitioner may be entitled under this clause, where a 
medical practitioner's employment is terminated after 
the completion of 12 months' continuous service and the 
medical practitioner has not been allowed the leave 
prescribed under this Award, the medical practitioner 
shall be given payment in lieu of that leave. 

(7) Payment in lieu of annual leave shall be made on 
the death, resignation or retirement of a medical 
practitioner. Pro rata annual leave shall be calculated on 
the basis of the formula set out in subclause (6) (a) of this 
clause. 

(8) Medical practitioners who are rostered to work 
their ordinary hours on Sundays and/or public holidays 
during a qualifying period of employment for annual 
leave purposes shall be entitled to receive additional 
annual leave as follows: 

(a) If 35 ordinary hours on such days have been 
worked — one week. 

(b) If less than 35 ordinary shifts on such days have 
been worked the medical practitioner shall be 
entitled to have one additional day's leave for 
each seven ordinary shifts so worked, provided 
that the maximum additional leave shall not 
exceed five working days. 

(9) Notwithstanding the provisions of this clause the 
Employer may direct a medical practitioner to take 
accrued annual leave and it may determine the date on 
which such leave shall commence. 

(10) (a) A medical practitioner employed on a full- 
time or sessional basis shall be entitled to the payment of 
a 17 Vi per cent loading when proceeding on annual leave. 

(b) Where a medical practitioner is granted an 
additional week's annual leave in accordance with 
subclause (8) a loading equivalent to 20 per cent of 
normal salary for five weeks' leave shall be paid. 

(c) The loading shaU be paid on a maximum of four 
weeks' annual leave or five weeks in the case of a medical 
practitioner who accrues an additional week's leave in 
accordance with subclause (8) of this clause. 

(d) The maximum payment shaU not exceed the 
Average Weekly Total Earnings of all Males in Western 
Australia, as published by the Australian Bureau of 
Statistics, for the September quarter of the year 
immediately preceding that in which the leave 
commences. Maximum payment to medical practitioners 
who are granted an additional week's annual leave shall 
not exceed five-fourths of the Average Weekly Total 
Earnings of all Males in Western Australia, as published 
by the Australian Bureau of Statistics, for the September 
quarter of the year immediately preceding that in which 
the leave commences. 

(e) The following additional conditions shall apply: 
(i) Annual leave accrued prior to 1 January 1974, 

will not qualify for the loading regardless of 
when it is taken. The loading shaU apply to 
leave to which the medical practitioner 
becomes entitled on or after 1 January 1974. 

(ii) When annual leave is approved to be taken in 
periods of less than four weeks, a pro rata 
loading shall be paid at the rate applicable when 
the leave is taken. 

(iii) A medical practitioner who has been permitted 
to proceed on annual leave and who ceases duty 
before completing the required continuous 
service to accrue the leave must refund the 
value for the unearned pro rata portion, but no 
refund is required in the event of the death of a 
medical practitioner. 

(iv) Annual leave commencing in any year and 
extending without a break into the following 
year attracts the loading calculated on the 
salary applicable on the day the leave 
commenced. 

(v) The loading payable on approved accumulated 
annual leave shall be at the rate applicable at 
the date the leave is taken. Under these circum- 
stances a medical practitioner can receive up to 
the maximum loading for the approved 
accumulated annual leave in addition to the 
loading for the current year's entitlement. 
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(vi) Payment made for annual leave on the 
retirement or resignation of a medical 
practitioner shaU include the loading calculated 
in accordance with the provisions of this 
subclause. The loading shall also be included in 
the payment made for annual leave to the 
surviving spouse or estate of a deceased medical 
practitioner. 

(vii) Medical practitioners employed on a sessional 
basis shall be paid a pro rata loading at the rate 
applicable. 

(11) (a) A medical practitioner stationed north of 26 
degrees South Latitude shall receive an additional week's 
annual leave for each completed year of continuous 
service in the region on the basis of one-twelfth of a week 
for each completed month. 

(b) Where payment in lieu of pro rata annual leave is 
made on the resignation or retirement of a medical 
practitioner, in addition to the payment calculated in 
accordance with subclause 6 (a), the medical practitioner 
shall be paid one-twelfth of a week for each completed 
month of continuous service in the region. Payment for 
the additional leave shall also be included with the 
payment made for annual leave to the surviving spouse 
or estate of a deceased medical practitioner. 

9.—Public Holidays. 
(1) A medical practitioner employed on a full-time 

basis is entitled to the following holidays: 
(a) The following Public Holidays in accordance 

with the Public and Bank Holidays Act 1972; 
New Year's Day (1 January) 
Australia Day (Monday on or first Monday 
following 26 January) 
Labour Day (Monday on or first Monday 
following 1 March) 
Good Friday 
Easter Monday 
Anzac Day (25 April) 
Foundation Day (Monday on or first Monday 
following 1 June) 
Celebration Day for the Anniversary of the 
Birthday of the Reigning Sovereign 
Christmas Day (25 December) 
Boxing Day (26 December) 
When New Year's Day, Anzac Day or 
Christmas Day falls on a Saturday or Sunday 
the next following Monday is also a public 
holiday. 
When Boxing Day falls on a Saturday the next 
following Monday is also a public holiday. 
When Boxing Day falls on a Sunday or 
Monday the next following Tuesday is also a 
public holiday. 

(b) The following Public Service Holidays in 
accordance with the Public Service Act 1978: 

(i) the first day following New Year's Day 
except when New Year's Day falls on 
a — 

• Friday, in which case the next 
following Monday; 

® Saturday or Sunday, in which case 
the next following Tuesday; or 

• Tuesday, in which case the 
Monday preceding New Year's 
Day; 

(ii) Easter Eve (Easter Saturday); 
(iii) Easter Tuesday; 
(iv) the Monday preceding Christmas Day 

when Christmas Day falls on a Tuesday 
or the Friday following Christmas Day 
when Christmas Day falls on a 
Wednesday. 

(2) A medical practitioner who is required to be on call 
in accordance with the provisions of Clause 17 of this 
Award on a day observed as a Public Holiday during the 

medical practitioner's ordinary hours shall be allowed to 
observe that holiday on a day mutually acceptable to the 
hospital and the medical practitioner. 

(3) A medical practitioner employed on a sessional 
basis shall be entitled to Public Holidays and Public 
Service Holidays in accordance with subclause 16 (6) of 
this Award. 

10.—Sick Leave. 
(1) A medical practitioner who is incapacitated for 

duty in consequence of illness or injury shaU, as soon as 
possible, notify the Employer of the fact and shaU also 
advise the likely date of resuming duty. 

(2) No sick leave with pay exceeding two consecutive 
working days shall be granted without an adequate 
medical certificate or other evidence satisfactory to the 
Employer. Provided that the number of days sick leave 
which may be granted without the production of a 
medical certificate shall not exceed, in the aggregate, five 
working days in any one calendar year. 

(3) A medical practitioner who is unable to resume 
duty on the expiration of the period shown in the first 
certificate, shall produce a further certificate and shall 
continue to do so upon the expiration of the period 
respectively covered by such certificates. 

(4) Where a medical practitioner is ill during a period 
of annual leave and produces at the time, or as soon as 
practicable thereafter, medical evidence to the satis- 
faction of the Employer that the medical practitioner is 
or was as a result of the illness confined to the medical 
practitioner's place of residence or a hospital for a period 
of at least seven consecutive calendar days, the Employer 
may grant the medical practitioner sick leave for the 
period during which the medical practitioner was so 
confined and reinstate the medical practitioner's annual 
leave equivalent to the period of confinement. 

(5) Where a medical practitioner is ill during the 
period of long service leave and produces at the time or as 
soon as practicable thereafter medical evidence to the 
satisfaction of the Employer that the medical 
practitioner is or was confined to the medical 
practitioner's place of residence or a hospital for a period 
of at least 14 consecutive calendar days, the Employer 
may grant sick leave for the period during which the 
medical practitioner was so confined and reinstate the 
medical practitioner's long service leave equivalent to the 
period of confinement. 

(6) The basis for determining the leave of absence on 
the grounds of illness that may be granted shall be 
ascertained by crediting the medical practitioner 
concerned with the following periods, but the leave shall 
be cumulative: 

Leave on Leave on 
Full Pay Half Pay 
Working Working 

Days Days 
(a) On day of employment of 

the medical practitioner 5 2 
(b) On completion by the 

medical practitioner of six 
months' service 5 3 

(c) On completion by the 
medical practitioner of 12 
months' service and on 
completion of each 
additional 12 months' 
service by the medical 
practitioner 10 5 

(7) Where a medical practitioner is duly absent on 
account of illness and the medical practitioner's entitle- 
ment to sick leave on full pay is exhausted, the medical 
practitioner may, with the approval of the Employer 
elect to convert any part of the entitlement to sick leave 
on half pay to sick leave on full pay, but so that the sick 
leave entitlement on half pay is reduced by two days for 
each day of sick leave on full pay that the medical 
practitioner received by the conversion. 
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(8) No leave on account of illness or injury shall be 
granted with pay if the illness or injury has been caused 
by misconduct of the medical practitioner or in any case 
of absence from duty without sufficient cause. 

(9) Where a medical practitioner suffers a disability 
within the meaning of section 5 of the Workers' 
Compensation and Assistance Act 1981, which 
necessitates that medical practitioners being absent from 
duty, sick leave with pay shall be granted to the extent of 
sick leave credits. In accordance with section 80 (2) of the 
Workers' Compensation and Assistance Act 1981 where 
the claim for workers' compensation is decided in favour 
of the medical practitioner, sick leave credit is to be 
reinstated and the period of absence shall be granted as 
sick leave without pay. 

(10) Where a medical practitioner resigns or is 
terminated by the Employer through no fault of the 
medical practitioner and is engaged by another 
respondent to this Award within seven days of the 
expiration of any period for which payment in lieu of 
annual leave or public holidays has been made, the 
period of sick-leave that has accrued to the medical 
practitioner's credit shall remain to such medical 
practitioner's credit and the provision of subclause (6) 
shall continue to apply to such medical practitioner. 

Where a medical practitioner was, immediately prior 
to being employed by a respondent to this Award, 
employed in the service of the Public Service of Western 
Austraha or in a state body prescribed in the State Public 
Service Administrative Instruction 611, and the period 
between the date when the medical practitioner ceased 
the previous employment and the date of commencing 
employment with a respondent does not exceed one 
week, or such further period as the Employer deter- 
mines, the Employer may credit that medical practitioner 
additional sick leave credits up to those held at the date 
the medical practitioner ceased the previous 
employment. 

(11) A pregnant medical practitioner shaU not be 
refused sick leave by reason only that the "illness or 
injury" encountered by the medical practitioner is 
associated with the pregnancy. 

11.—Long Service Leave. 
(1) A medical practitioner employed on a full-time 

basis shall be entitled to three months long service leave 
on full pay on the completion of a period of seven years 
of continuous service and an additional three months of 
long service leave on full pay for each subsequent period 
of seven years of continuous service completed by the 
medical practitioner. 

(2) A medical practitioner employed on a sessional 
basis shall be entitled to long service leave in accordance 
with this clause, payment for which shall be calculated in 
accordance with Clause 16 (7) of this Award. 

(3) A medical practitioner shall take the long service 
leave to which an entitlement has accrued at the con- 
venience of the Employer. 

(4) A medical practitioner may, with the approval of 
the Employer, accumulate an entitlement up to a 
maximum of six months. 

(5) Upon the application of a medical practitioner, the 
Employer may approve the taking by the medical 
practitioner: 

(a) of double the period of long service leave 
entitlement on half pay instead of the period of 
long service leave entitlement on full pay; or 

(b) of any portion of long service leave entitlement 
on full pay or double the portion on half pay, 
provided that the minimum portion of long 
service leave entitlement taken shall be one 
complete month's entitlement or a multiple 
thereof. 

(6) Continuous service shall not include: 
(a) any period during which a medical practitioner 

is absent on a long service leave entitlement or 
any portion thereof; 

(b) any period exceeding two weeks during which 
the medical practitioner is absent on leave 
without pay, unless the Employer determines 
otherwise; 

(c) any service by a medical practitioner who 
resigns, is dismissed or whose services are 
otherwise terminated other than service prior to 
such resignation, dismissal or termination 
when that prior service had actually entitled the 
medical practitioner to long service leave; 

(7) A lump sum payment for long service leave accrued 
in accordance with this clause and for pro rata long 
service leave shaU be made in the following cases: 

(a) As a retiring allowance, to a medical 
practitioner who retires at or over the age of 55 
years or who is retired on the grounds of 01 
health, provided that no payment shall be made 
for pro rata long service leave unless the 
medical practitioner has completed not less 
than 12 months' continuous service. 

(b) To a medical practitioner who, not having 
resigned, is retired for any other cause; 
provided that no payment shall be made for pro 
rata long service leave unless the medical 
practitioner has completed not less than three 
years' continuous service before the date of 
retirement. 

(c) To the estate of a medical practitioner in the 
event of death, unless the medical practitioner 
is survived by a spouse legally dependent on 
him/her or some other person legally so 
dependent who is approved by the Employer 
for the purpose. Provided that no payment 
shall be made for pro rata long service leave 
unless the medical practitioner had completed 
not less than 12 months' continuous service 
prior to the date of death. 

(8) A medical practitioner may, prior to commencing 
long service leave, request approval for the substitution 
of another date for the commencement of long service 
leave and the Employer may approve such substitution. 

(9) (a) Where a medical practitioner v/as, immediately 
prior to being employed by a respondent to this Award, 
employed by any other respondent to this Award, 
employed in the service of the Public Service of Western 
Australia or in a state body prescribed in the State Public 
Service Administrative Instruction 611, and the period 
between the date when the medical practitioner ceased 
the previous employment and the date of commencing 
employment with the new Employer does not exceed one 
week, or such further period as the Employer 
determines, that medical practitioner shaU be entitled to 
three months of long service leave on full pay on 
whichever is the earlier date of: 

(i) the date on which the medical practitioner 
would have become entitled to long service 
leave had the medical practitioner remained in 
the former employment; or 

(ii) the date determined by — 
(a) calculating the pro rata portion of long 

service leave to which the medical 
practitioner would have been entitled up 
to the date of appointment by the 
Employer in accordance with the 
provisions that applied to the previous 
employment referred to, but in calcu- 
lating that period of pro rata long 
service leave, any long service leave 
taken or any benefit granted in lieu of 
any such long service leave during that 
employment shall be deducted from any 
long service leave to which the medical 
practitioner may become entitled under 
this clause; and 

(b) by calculating the balance of the long 
service leave entitlement of the medical 
practitioner upon appointment by the 
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Employer in accordance with the 
provisions of subclause (1) of this 
clause. 

(b) In addition to any entitlement arising from the 
application of paragraph (a) of this subclause, a medical 
practitioner previously employed by any other 
respondent to this Award, employed in the service of the 
Public Service of Western Australia or by a prescribed 
State body may, on approval of the Employer be credited 
with any period of long service leave to which the medical 
practitioner became entitled during the former employ- 
ment but had not taken at the date of appointment with 
the Employer provided the former Employer had given 
approval for the medical practitioner to accumulate the 
entitlement. 

(10) A medical practitioner who has elected to retire at 
or over the age of 55 years and who will complete not less 
than 12 months' continuous service before the date of 
retirement may make application to the Employer to take 
pro rata long service leave before the date of retiremenet, 
based on continuous service of a lesser period than that 
prescribed by subclause (1) for a long service leave 
entitlement. 

12.—Maternity Leave. 
(1) A pregnant medical practitioner shall, no later than 

10 weeks before the expected date of birth make applica- 
tion to the Employer for maternity leave for a period not 
exceeding 12 months. Every application for maternity 
leave shall be supported by the certificate of a registered 
medical practitioner and such certificate shall indicate 
the expected date of birth. 

(2) The Employer may grant the medical practitioner 
up to 12 months maternity leave. Subject to subclause (3) 
of this clause, the minimum period of absence on 
maternity leave shall commence six weeks before the 
expected date of birth and end six weeks after the day on 
which the birth has taken place. 

(3) A medical practitioner may apply to the Employer 
to resume duty within the six weeks after the day on 
which the birth has taken place and the Employer may 
approve the application provided the application is 
supported by the certificate of a registered medical 
practitioner indicating that the medical practitioner is fit 
to resume duty. 

(4) A medical practitioner may at any time whilst she is 
absent from duty on maternity leave, make application 
to extend or reduce the period referred to in the original 
application, but so that the amended period complies 
with the requirements of subclauses (2) and (3) of this 
clause, and the Employer may grant permission in 
accordance with the amended application. 

(5) Nothing contained in this clause prevents the grant 
of accrued annual leave or long service leave to the 
medical practitioner in respect of the whole or any part of 
the period referred to in subclause (2) of this clause. 

(6) Except by reason of the grant of accrued annual 
leave or long service leave a medical practitioner is not 
entitled to salary in respect of the period of absence from 
duty permitted in accordance with this clause. 

(7) Subject to the provisions of subclause (16), absence 
of a medical practitioner which has been permitted in 
accordance with the provisions of this clause shall not be 
deemed absence on sick leave. 

(8) Notwithstanding the provisions of Clause 6.— 
Contract of Service, a pregnant medical practitioner who 
has not applied for leave in accordance with the pro- 
visions of this clause shall be deemed to have resigned six 
weeks before the expected date of birth. 

(9) Where in the opinion of a registered medical 
practitioner, illness or risks arising out of the pregnancy 
or hazards connected with the work carried out by the 
medical practitioner make it inadvisable for the medical 
practitioner to continue at her present work, the medical 
practitioner shall, if the Employer deems it practicable, 

be transferred to a safe job at the rate and on the 
conditions attaching to the job until the commencement 
of maternity leave. 

(10) If the transfer to a safe job is not practicable, the 
medical practitioner may, or the Employer may require 
the medical practitioner to take leave for such period as is 
certified necessary by a registered medical practitioner. 
Such leave shaU be treated as maternity leave for the 
purposes of subclauses (2), (3), (5), (6), (7), (11), (13) and 
(14) hereof. 

(11) Notwithstanding any agreement or other 
provision to the contrary, absence on maternity leave 
shall not break the continuity of service of a medical 
practitioner but shall not be taken into account in 
calculating the period of service for any purpose of the 
Award. 

(12) (a) Maternity leave, applied for but not 
commenced, shall be cancelled when the pregnancy of a 
medical practitioner terminates other than by the birth of 
a living child. 

(b) Where the pregnancy of a medical practitioner 
when on maternity leave terminates other than by the 
birth of a living child, it shall be the right of the medical 
practitioner to resume work at a time nominated by the 
Employer which shall not exceed four weeks from the 
date of notice in writing by the medical practitioner to 
the Employer that she desires to resume work. 

(13) (a) A medical practitioner on maternity leave may 
terminate her employment at any time during the period 
of leave by notice given in accordance with this Award. 

(b) An Employer shall not terminate the employment 
of a medical practitioner on the ground of her pregnancy 
or of her absence on maternity leave, but otherwise the 
rights of an Employer in relation to termination of 
employment are not hereby affected. 

(14) (a) A medical practitioner shall confirm her 
intention of returning to her work by notice in writing to 
the Employer given not less than four weeks prior to the 
expiration of her period of maternity leave. 

(b) A medical practitioner, upon the expiration of the 
notice required by paragraph (a) hereof, shall be entitled 
to the position which she held immeidately before pro- 
ceeding on maternity leave or, in the case of a medical 
practitioner who was transferred to a safe job pursuant 
to subclauses (9) and (10), to the position which she held 
immediately before such transfer. Where such position 
no longer exists but there are other positions available for 
which the medical practitioner is qualified and the duties 
of which she is capable of performing, she shall be 
entitled to a position as nearly comparable in status and 
salary to that of her former position. 

(15) (a) A replacement medical practitioner is a 
medical practitioner specifically engaged as a result of a 
medical practitioner proceeding on maternity leave. 

(b) Before an Employer engages a replacement 
medical practitioner under this subclause, the Employer 
shall inform that person of the temporary nature of the 
employment and of the rights of the medical practitioner 
who is being replaced. 

(c) Before an Employer engages a person to replace a 
medical practitioner temporarily promoted or trans- 
ferred in order to replace a medical practitioner 
exercising her rights under this clause, the Employer shall 
inform that person of the temporary nature of the 
engagement and of the rights of the medical practitioner 
who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an Employer to engage a replace- 
ment medical practitioner. 

(e) A replacement for the medical practitioner shall 
not be entitled to any of the rights conferred by this 
clause except where the replacement continues beyond 
the 12 months qualifying period. 

(f) The provisions of this subclause shall apply to a 
replacement medical practitioner notwithstanding the 
provisions of Clause 6.—Contract of Service. 
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(16) (a) Where the pregnancy of a medical practitioner 
not then on maternity leave terminates after 28 weeks 
other than by the birth of a living child then: 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity leave) 
as a registered medical practitioner certifies as 
necessary before her return to work; or 

(ii) for illness other than the normal consequences 
of confinement she shall be entitled, either in 
lieu of or in addition to special maternity leave, 
to such paid sick leave as to which she is then 
entitled and which a registered medical 
practitioner certifies as necessary before her 
return to work. 

(b) Where a medical practitioner then on maternity 
leave suffers illness related to her pregnancy, she may 
take such paid sick leave to which she is then entitled and 
such further unpaid leave (to be known as special 
maternity leave) as a registered medical practitioner 
certifies necessary before her return to work, provided 
that aggregate of paid sick leave, special maternity leave 
and maternity leave shall not exceed 12 months. 

(c) For the purpose of subclauses (2), (3), (5), (6), (7), 
(11) and (13) hereof, maternity leave shall be inclusive of 
special maternity leave. 

(d) A medical practitioner returning to work after the 
completion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which she held 
immediately before proceeding on such leave or, in the 
case of an employee who was transferred to a safe job 
pursuant to subclauses (9) and (10), to the position she 
held immediately before such transfer. 

Where such position no longer exists but there are 
other positions available, for which the medical 
practitioner is qualified and the duties of which she is 
capable of performing, she shall be entitled to a position 
as nearly comparable in status and salary to that of her 
former position. 

13.—Short Leave. 
The Employer may, upon sufficient cause being 

shown, grant a medical practitioner employed on a full- 
time basis, leave of absence, not exceeding two 
consecutive working days, but any leave of absence 
granted under the provisions of this clause shall not 
exceed, in the aggregate, three working days in any one 
calendar year. 

14.—Special Leave. 
Special leave for conferences and other purposes 

including study leave may be granted at the discretion of 
the Employer. 

15.—Private Practice — Full-Time Medical 
Practitioners. 

(1) (a) The Employer, with the approval of the 
Minister, shall have the authority to grant or withdraw 
the right of private practice; it being understood that an 
appointment made by the Employer shall normally 
include the right of private practice. 

(b) In the event of a disagreement relating to a decision 
of an Employer not to grant the right, or to withdraw the 
right of private practice, the matter may be referred to 
the Board of Reference for determination. 

(c) Notwithstanding the provisions of this subclause 
the granting or withdrawal of a right of private practice 
to Deputy Medical Superintendents and Assistant 
Medical Superintendents shall be determined by the 
Minister. Deputy Medical Superintendents and Assistant 
Medical Superintendents shall not normally be granted 
the right of private practice. 

(d) Advertisements for positions covered by this 
Award shall clearly indicate if the appointee shall have 
the right of private practice. 

(e) The right of private practice shall be exercised to 
the fullest extent available. 

(f) Private practice within the hospital must not 
interfere with a medical practitioner's responsibility to 
carry out all the necessary duties of the medical 
practitioner's hospital appointment and shall be relevant 
to the medical practitioner's specialty. 

(2) Medical practitioners employed as at the date of 
this award may remain on private practice arrangements 
in accordance with subclause (3) provided that a medical 
practitioner has the right to transfer to either 
Arrangement A, B or C as provided for in subclause (4) 
in any subsequent financial year. However, where a 
medical practitioner transfers to Arrangement A, B or C 
the medical practitioner shall not be able to transfer back 
to the arrangement provided for under subclause (3). 

(3) (a) A medical practitioner employed on a full-time 
basis who has been granted the right of private practice 
within the hospital, may retain from nett earnings from 
private practice within the hospital up to an amount 
equal to 25 per cent of the medical practitioner's salary. 

(b) Nett earnings means the total amount received by 
medical practitioners from private practice within the 
hospital after deducting actual expenses for such costs as 
secretarial and audit costs and accounting assistance, 
stationery and postage incurred in the collection of 
private practice fees which shall not exceed 11 Vi per cent 
of private practice receipts. 

(c) Fees received by medical practitioners employed on 
a full-time basis from private practice within the 
hospital, in excess of the amounts authorised under this 
subclause, shall be paid to the Employer and credited to a 
Trust Fund approved by the Employer. 

(d) A medical practitioner may render accounts 
directly to private patients within the hospital. 

In so doing, a medical practitioner shall provide to the 
hospital within three months after 30 June each year an 
audited statement in the following form together with a 
cheque for the amount payable to the hospital: 

(i) Total amount of accounts 
rendered during the year $  

(ii) Total amount of accounts 
collected $  
Less collection expenses in 
accordance with paragraph (b) of 
this subclause $  
NETT amount for distribution 

(iii) The NETT amount shown above 
to be allocated in order: 
(a) To the hospital — payment 

for the use of hospital 
facilities in accordance with 
subclause (8) of this Clause $  

Balance 
(b) To the medical practitioner 

— up to 25 per cent of 
annual salary in accordance 
with this subclause $  

Balance 
(c) To the hospital — to be 

credited to an approved trust 
fund in accordance with 
paragraph (c) of this 
subclause $  

(iv) Amount payable to the hospital 
being the total of items (a) and 
(c) above $  

Provided that where the medical practitioner and 
Employer agree, the amount payable to the hospital may 
be paid on a quarterly basis in which case unaudited 
statements in the above general form shall be provided. 
Any end-of-year adjustment shall be made by payment 
accompanying the audited statement. 

A medical practitioner who does not comply with the 
provisions of this paragraph, may have the right to 
render accounts directly to private patients withdrawn 
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and the Employer may direct that the hospital shall act as 
the agent in the rendering of accounts. 

(e) A medical practitioner may request the hospital to 
act as agent for the rendering of accounts to private 
patients after the medical practitioner has assessed the 
fee for services. 

In so doing, the hospital shall provide to the medical 
practitioner within three months after 30 June each year 
a statement in the following form together with a cheque 
for the amount payable to the medical practitioner: 

(i) Total amount of accounts 
rendered during the year $  

(ii) Total amount of accounts 
collected $  
Less Collection expenses in 
accordance with paragraph (b) of 
this subclause $  
NETT amount for distribution 

(iii) The NETT amount shown above 
to be allocated in order: 
(a) To the hospital — payment 

for the use of hospital 
facilities in accordance with 
subclause (8) of this clause $  

Balance 
(b) To the medical practitioner 

— paid with fortnightly 
salary or payable as an 
annual amount or as agreed 
between the Employer and 
the medical practitioner $   

(c) Balance payable to an 
approved Trust Fund in 
accordance with paragraph 
(c) of this subclause $   

(4) Notwithstanding the provisions of subclause (3), a 
medical practitioner employed on a full-time basis may 
elect on an annual basis to be employed under one of the 
arrangements set out as Arrangements A, B and C of this 
subclause. 

(a) Arrangement A: A full-time medical 
practitioner, upon electing Arrangement A, 
shall give to the hospital written authority to 
render accounts in the medical practitioner's 
name on private patients seen in the course of 
duty and shall be paid an allowance at the rate 
of 16 per cent of the salary rate prescribed in 
Clause 7. Provided that a medical practitioner 
who operates under Arrangement A, shall not 
be eligible for the private practice expenses 
allowance specified in subclause 3 (b) of this 
clause. 
This allowance shall be paid fortnightly 
including during absences on approved annual, 
sick and long service leave, study leave and 
conference leave, but not where the monetary 
value of such leave is paid on resignation, 
retirement or dismissal. 

(b) Arrangement B: A full-time medical 
practitioner shall be allowed, if that medical 
practitioner so elects, a limited right of private 
practice within the hospital in respect of private 
patients on the basis that fees arising from the 
exercise of such right of practice shall be paid 
into a Trust Fund. A medical practitioner 
electing Arrangement B shall give to the 
hospital written authority to render accounts in 
the medical practitioner's name on private 
patients attended by the medical practitioner 
under this Arrangement. The hospital shall be 
entitled to deduct actual expenses for such costs 
as secretarial and audit costs and accounting 
assistance, stationery and postage incurred in 
the collection of private practice fees which 
shaU not exceed 17'A per cent of private 
practice receipts. 

There shaE be paid into the Trust Fund 100 per 
cent of fees received arising from the rendering 
of accounts to private patients seen by those 
medical practitioners who are working under 
this Arrangement. 
From the fees paid into the Trust Fund, there 
shall be paid:— 

(i) To the hospital, for the provision of 
services and facilities, a percentage of 
the gross fees received in accordance 
with the scale set out in subclause (8) of 
this clause. 

(u) To each participating medical 
practitioner an amount in each year up 
to a maximum of 25 per cent of the 
medical practitioner's salary at the 
salary rate prescribed in Clause 7 as 
varied from time to time, for the period 
of participation in that year. Such 
payment shaE be made, as agreed 
between the medical practitioner and 
the Employer, either on a fortnightly 
basis payable with salary or at other 
nominated intervals within the year. 
Provided that: 

(a) Where individual or agreed 
group contributions are not 
sufficient to permit drawings of 
16 per cent of the salary rate pre- 
scribed in Clause 7, payment 
shaE be made up to 16 per cent 
from that proportion of charges 
which would otherwise have 
been appropriated as facility 
charges. 

(b) Where individual or agreed 
group contributions are not 
sufficient, payment to the 16 per 
cent of prescribed salary shaE be 
made quarterly, at 31 March, 30 
June, 30 September and 31 
December each year. An adjust- 
ment is to be made at 30 June 
each year in cases where pay- 
ments may have occurred in one 
or more quarters but earnings in 
excess of 16 per cent were made 
in other quarters. 

(c) Where individual or agreed 
group contribution are sufficient 
to permit drawings of 16 per cent 
but less than 25 per cent of pre- 
scribed salary, payment shaE be 
made up to 25 per cent from that 
proportion of charges which 
would otherwise have been 
appropriated as faciEty charges. 
In such circumstances payment 
to the 25 per cent of salary level 
shaE be made once each year for < 
the year ended 30 June. 

(d) Where sufficient trust 'funds are 
available from the individual or 
agreed group contributions after 
payment of the practitioner's 
drawing, further drawings to be 
made calendar monthly, up to a 
maximum of 10 per cent of pre- 
scribed salary may be permitted 
by way of a private practice 
expenses allowance. 

(e) Where, by arrangement between 
hospitals, a participating medical 
practitioner provides a regular 
service at a different hospital to 
the one in which the practitioner 
is employed, further drawings, to 
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be made calendar monthly up to 
a maximum of 10 per cent of the 
prescribed salary, may be per- 
mitted provided sufficient Trust 
funds are available from the 
individual or agreed group 
contributions after payment has 
been made for the practitioner's 
drawing and private practice 
expenses allowance. 

(iii) Travel grants for Conference and 
Overseas Study Leave as provided for in 
paragraph (e) of this subclause for 
participating medical practitioners. 

Fees received by medical practitioners 
employed on a full-time basis from private 
practice within the hospital, in excess of the 
amounts authorised under this subclause, shall 
be paid to the Employer and credited to a Trust 
Fund approved by the Employer. 
For the purposes of the disposal of any moneys 
from the Trust Fund operating under this 
Arrangement, a year shall mean a financial year 
ending 30 June and each year shall stand alone. 
Amounts paid to medical practitioners under 
this Arrangement shall not be regarded as 
salary for the purpose of calculating super- 
annuation entitlement nor for the purpose of 
any other entitlement under this Award. 

(c) Arrangement C: A full-time medical 
practitioner shall be allowed, if that medical 
practitioner so elects, to take leave without pay 
subject to the following conditions:— 

(i) Leave without pay is permitted for 25 
per cent of the full-time commitment in 
that specialty; 

(ii) No private practice is to be undertaken 
during the 75 per cent of time for which 
a salary is payable (this relates to aggre- 
gated time and means that medical 
practitioners must not spend more than 
an average of 25 per cent of their total 
working time in the treatment of private 
patients). 

(iii) Private practice is limited geographical- 
ly to the employing hospital, except 
where approval is given by the 
Employer, because of special circum- 
stances, to undertake "outside" private 
practice; 

(iv) The medical practitioner shall give to 
the hospital written authority to render 
accounts in the medical practitioner's 
name on private patients attended by the 
medical practitioner under this Arrange- 
ment. The hospital shall be entitled to 
deduct actual expenses for such costs as 
secretarial and audit costs and 
accounting assistance, stationery and 
postage incurred in the coUection of 
private practice fees which shall not 
exceed \1V% per cent of private practice 
receipts. 

(v) Total drawings by each medical 
practitioner, subject to sufficient 
individual or agreed group contribu- 
tions to Trust Fund, to be a maximum 
of 100 per cent of the salary prescribed 
in Clause 7. Such drawings shall be 
made, as agreed between the medical 
practitioner and the Employer, either on 
a fortnightly basis payable with salary or 
at other nominated intervals within the 
year. 

(vi) There shall be paid into the Trust Fund, 
100 per cent of fees received arising 
from the rendering of accounts to 

private patients seen by practitioners 
who are working under this 
arrangement. 
From the fees so paid to the Trust Fund 
there shall be paid in the following order 
of preference: 

(a) Firstly to the hospitals for the 
provision of services and 
facilities a percentage of the 
gross fees received in accordance 
with the scale set out in subclause 
(8) of this clause. 

(b) Secondly to each participating 
medical practitioner an amount 
up to a maximum of 100 per cent 
of the salary prescribed in Clause 
7 as varied from time to time, for 
the period of participation in 
that year. 

(c) Thirdly for travel grants for 
Conference and Overseas Study 
Leave as provided for in para- 
graph (e) of this subclause for 
participating medical 
practitioners. 

(vii) Participating medical practitioners shall 
contribute to the same Trust Fund as 
other full-time practitioners. 

Fees received by medical practitioners 
employed on a full-time basis from private 
practice within the hospital, in excess of the 
amounts authorised under this subclause, shall 
be paid to the Employer and credited to a Trust 
Fund approved by the Employer. 
For the purpose of the disposal of any moneys 
from the fund operating under this arrange- 
ment a year shall mean a financial year ending 
30 June and each year shall stand alone. 
Amounts paid to medical practitioners under 
this Arrangement shall not be taken into 
account for the purposes of calculating super- 
annuation entitlement nor for the purposes of 
any other entitlement under this Award. 

(d) The hospital shall provide to each medical 
practitioner operating under Arrangements B 
or C within three months after 30 June each 
year a statement of receipts and disbursements 
made in respect to the medical practitioner. 
In the event that any year-end payment is due to 
the medical practitioner, the hospital shall pro- 
vide together with the statement, a cheque for 
the amount payable to the medici practitioner. 

(e) The following conditions shah apply with 
respect to Conference Leave and Overseas 
Study Leave:— 

(i) Conference Leave — One period of 
leave, of up to one week, on full pay 
shall be allowed to each medical 
practitioner participating in 
Arrangements A, B or C provided for in 
this subclause during each year of 
continuous service, provided that 
where, in any year of continuous 
service, the whole or any part of such 
leave is not taken by the medical 
practitioner nor granted by the 
Employer, any leave not so taken shall 
be granted during the following year; 
provided further that the maximum 
amount of such leave that may be 
allowed to any medical practitioner shall 
not exceed two weeks in any year of 
continuous service. 
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In respect of each period of conference 
leave, a medical practitioner shall be 
granted:— 

(a) the actual cost of air fares up to a 
maximum cost of Business Class 
rates (in the case of Arrangement 
A participants air fares are also 
limited to a maximum of the cost 
of a Business Class Perth/ 
Brisbane return fare), or where 
air travel is not available, First- 
class return rail fares; and 

(b) A travelling allowance at the rate 
prescribed by the Public Service 
Miscellaneous Allowances 
Award. 

Provided that medical practitioners 
exercising rights of private practice 
under Arrnagement B or C shall not be 
entitled to the payment of fares and 
travelling allowance out of hospital 
funds but such expenses are to be met 
out of any travel grant from the Trust 
Fund. 

(ii) Overseas Study Leave — Each medical 
practitioner participating in 
Arrangements A, B or C shall be 
allowed three months' leave on full pay 
after five years' continuous service for 
the purpose of overseas study and shall 
be allowed a further period of three 
months' leave on full pay for each 
completed period of five years' 
continuous service thereafter with such 
leave being allowed to be deferred, 
provided that no medical practitioner 
shaU be allowed to take accumulated 
leave in excess of six months in any one 
period; provided further that a medical 
practitioner who has served for a 
minimum of five years may, subject to 
hospital convenience, elect to take his 
Overseas study leave in broken periods. 
In respect of each period of Overseas 
Study Leave a medical practitioner on 
Arrangement A shall be granted a 
travelling and subsistence allowance at 
the rate prescribed by the Public Service 
Miscellaneous Allowances Award. 
The actual cost of air fares up to a 
maximum of Business Class rates shall 
also be granted to a medical 
practitioner. In all cases a maximum of 
three air fares shall be paid in respect of 
each completed five years continuous 
service where leave is taken in broken 
periods at hospital convenience. The 
source of funding for fares and expenses 
associated with Overseas Study Leave is 
to be the same as for Conference Leave 
and therefore depends on the nature of 
the Arrangement selected as to whether 
it is paid out of hospital funds or from 
the Trust Fund. 

(5) Fees shall only be raised for services rendered 
personally or personally supervised by the medical 
practitioner and for all laboratory services. Accounts will 
be submitted on account forms which show the name of 
the medical practitioner providing the service. Where a 
hospital acts as agent for a medical practitioner in 
laboratory service, the hospital shall ensure that no 
account may be rendered to a patient which could place 
the medical practitioner in breach of the undertaking he 
has given in terms of the Health Insurance Act. 

For unreferred insured patients, the fee shall not 
exceed the Commonwealth Medicare Benefits Schedule 
fee. A medical practitioner shall assess the fee to be 

charged on a referred insured patient and shall inform 
the patient if the fee to be charged is to exceed the 
Commonwealth Medicare Benefits Schedule fee and 
shall on request, provide the hospital with a certificate 
that the above procedure has been followed. 

Provided that in the case of all patients covered by the 
Workers' Compensation and Assistance Act 1981, 
accounts shall be rendered to such patients in accordance 
with the schedule of fees agreed between the Association 
and approved insurers. 

(6) A person who is insured for hospital benefits or a 
person who is not insured for hospital benefits but who 
specifically requests to be admitted as a private patient, 
and statute patients, shall be admitted as private patients 
for the purpose of treatment. 

(7) The hospital shall inform the medical practitioner 
of the patients who have been admitted as private 
patients. 

(8) Payment will be made by medical practitioners 
from earnings from private practice fees for the use of 
hospital facilities in accordance with the schedule of 
payments agreed from time to time between the 
Association and the Minister for Health. 

As at the date of the issue of this Award, the following 
payments shall apply: 

Pathology 50% 
Nuclear Medicine 50% 
Ultrasound 50% (except when performed 

in a Radiology 
Department) 

Pulmonary 
Physiology 50% 
EEG 50% 
Audiology 50% 
EMG 50% 
EGG 50% 

16.—Sessional Medical Practitioners. 
(1) A medical practitioner, other than a Radiologist 

whose conditions are specified in subclause (10) of this 
clause, covered by this Award who is employed on a 
sessional basis shall be paid on a fortnightly basis at the 
sessional rate appropriate to the medical practitioner's 
appointment set out under Clause 7 of this Award. 

In addition to the sessional payment a medical 
practitioner shall be paid a loading of 10 per cent to 
compensate for the lack of entitlement to superannua- 
tion. Where a medical practitioner has demonstrated the 
incurrence of private practice costs outside the hospital, 
a further loading shall be paid at the rate of 14 per cent of 
the sessional payment exclusive of the loading in lieu of 
superannuation on each session allocated up to and 
including five sessions. 

(2) (a) A session is a notional half day of 
approximately ZV% hours spent by the medical 
practitioner in attending public patients and outpatients. 
A session can be a continuous working period or be made 
up of any combinations of part sessions. Sessions shaU 
usually be worked on Monday to Friday between the 
hours of 8.00 a.m. and 6.00 p.m. provided that, subject 
to the convenience of the medical practitioner and with 
the approval of the Medical Superintendents or 
appointed senior medical practitioner, a session or part 
of a session may be worked outside those hours. 

(b) Services performed by sessional medical 
practitioners at the direction of the hospital, other than 
in attending public patients and outpatients, shall be 
remunerated by fees as agreed from time to time between 
the Association, the Minister and the Employers' 
respondent to this Award. 

(c) Where a medical practitioner is rostered on call for 
a specified period outside the agreed hours, payment 
shall be made in accordance with Clause 17 (1). 

(d) Where a medical practitioner is called back to the 
hospital to provide a service to a "public patient" the 
medical practitioner shall be remunerated in accordance 
with Clause 17 (2). 
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(3) The number of sessions allotted in the week shall 
not exceed five unless recommended by the Employer 
and approved by the Minister, in which case sessions 
shall not exceed eight in any one week. To meet short 
term exigencies within the hospital, the Employer may 
approve additional sessions for a medical practitioner for 
a period not exceeding three months. 

Where the medical practitioner is employed at more 
than one hospital covered by this Award, the aggregate 
of the sessions allocated in ail hospitals shall be limited 
by the provisions of this subclause. 

(4) Sessions shall not count as qualifying service for 
short leave. 

(5) Sessions shall count as qualifying service for 
annual leave and sick leave on the following basis: 

(a) Annual Leave: Normal entitlement as pre- 
scribed by Clause 8 (1) of this Award. A 
medical practitioner's salary during the period 
of such leave shall be calculated in accordance 
with the number of sessions allocated pursuant 
to subclause 2 (a) of this clause. 
A pro rata annual leave loading shall be paid to 
a sessional medical practitioner at the rate 
applicable. 

(b) Sick Leave: Normal credits prescribed by 
Clause 12 shall accrue to a medical practitioner. 
Payment made for sick leave granted in respect 
of sessional service shall be at the salary rate 
prescribed pursuant to subclause (1) of this 
clause. 

(6) A medical practitioner employed on a sessional 
basis shall be given the benefit of Public Service holidays 
provided by Clause 9 without variation to the medical 
practitioner's sessional rate of payment provided the 
public holidays occur on a day on which a session is 
normally worked. 

(7) Sessions worked on or after 1 August 1975 shall 
count as qualifying service for long service leave. 
Payment made for long service leave granted to a medical 
practitioner in respect of sessional service shall be 
adjusted according to the sessions worked by the medical 
practitioner subject to the following: 

(a) If a medical practitioner consistently worked 
on a sessional basis for a regular number of 
sessions during the whole of qualifying service, 
the medical practitioner shall continue to be 
paid the salary determined on that basis during 
the long service leave. 

(b) If a medical practitioner has worked a varying 
number of weekly sessions during qualifying 
service, the payment for long service leave 
granted in respect of sessional service shall be 
calculated on a salary which bears to the full- 
time salary of the position occupied by the 
medical practitioner when taking leave, the 
same proportion that the sessions allocated 
sessions in a week. 

Example — Payment for long service leave granted for 
seven years' service consisting of four years working four 
sessions a week and three years working two sessions a 
week shall be calculated as follows: 

(a) four-sevenths of leave paid at four-tenths of 
salary; and 

(b) three-sevenths of leave paid at two-tenths of 
salary. 

This provision also applies in respect of that portion of 
service of a full-time medical practitioner who has been 
employed on a sessional basis for part of the period of 
qualifying service. 

(8) Allotment of sessions shall: 
(a) Teaching Hospitals — be the responsibility of 

the Employer after receiving the advice of the 
Medical Superintendent after consultation with 
the Executive of the Clinical Association. 

52651—2 

(b) Non-Teaching Hospitals — be the 
responsibility of the Employer, after receiving 
the advice of the Medical Superintendent or 
appointed Senior Medical Practitioner or 
Chairman of the Medical Advisory Committee. 

(9) A medical practitioner employed on a sessional 
basis who attends private patients in the hospital shall 
provide to the hospital within three months after 30 June 
each year an audited statement of all services in respect of 
which a payment for use of hospital facilities is due to the 
hospital in the following form together with a cheque for 
the amount payable to the hospital: 

(i) Total amount of all such 
accounts rendered during the 
year $  

(ii) Total amount of all such 
accounts collected $  

(iii) Total amount due to the hospital 
in accordance with subclause (8) 
of Clause 15 $  

Provided that where the medical practitioner and the 
employer agree, payment of facility charges may be made 
on a quarterly basis in which case unaudited statements 
in the above general form shall be provided. Any end of 
year adjustment shall be made by payment accompany- 
ing the audited statement. 

(10) (a) For the purpose of this subclause a 
radiological service is a radiological service as described 
in the Schedule to the Health Insurance Act 1973. 

(b) In return for the remuneration provided by this 
subclause, Radiologists employed under this Award will 
provide a full radiological service in Teaching Hospitals. 

(c) The number of sessions for service radiology for 
the year commencing 1 October 1978 and each ensuing 
year shall be based on the number of services performed 
in the previous vear ending 30 September divided by 
1 000. 

(d) No Radiologist engaged on a sessional basis shall 
be paid more or less than 50 per cent of the number of 
sessions for which he is appointed in respect of 
radiological services. 

(e) The sessional payments derived from paragraph (d) 
of this subclause will be paid to each Radiologist in post 
in each hospital by the Employer. 

(f) The payment for sessions will be calculated in 
accordance with subclause (1) of this clause. The 
provisions of subclauses (4), (5), (6), (7) and (8) of this 
clause shall apply in respect of Radiologists covered by 
this subclause. 

(g) Remuneration of Radiologists for other services 
within the hospital shall be by way of an allowance of 
$14.80 for every service included in 50 per cent of all 
radiological services within the hospital. 

Provided further that adjustment to the allowance 
prescribed by this paragraph shall be made in future so as 
to provide an allowance updated from the rate of $14.60 
applicable on 1 November 1986, strictly in accordance 
with the provisions of paragraph (j) of this subclause. 

(11) The Head of the Department of Radiology will be 
paid a management fee equivalent to two additional 
sessions every week and the Deputy Head of the Depart- 
ment, where appointed, will be paid a fee equivalent to 
one additional session every week provided that the total 
number of sessions for which payment is made shall not 
exceed 10 sessions every week. 

(i) The total amount of payment due under paragraph 
(g) of this subclause will be made monthly to a private 
accounting service nominated by the group. The 
accounting service will be responsible for distributing the 
payments to the medical practitioners in whatever 
proportion is agreed by the group and the Employer. 

(j) If during the period of this Award, variations are 
made to the levels of Schedule Fees prescribed by the 
Health Insurance Act 1973, then such variations may be 
relied upon by the parties for a review of the basis of 
remuneration or if the levels of Schedule Fees are 
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referred by the Australian Government to any form of 
arbitration or enquiry and the Australian Government 
does not abide by the decision of such arbitration or 
enquiry then such decision may also be relied upon for a 
review of the basis of remuneration. 

(k) Notwithstanding the provisions of this subclause a 
Radiologist may elect to accept an appointment under 
this Award on a full-time basis and be remunerated in 
accordance with the provisions of Clause 7 of this Award 
provided that such a Radiologist shall not be eligible for 
any additional payment prescribed by this subclause. 

(11) Radiotherapists shall be employed on a sessional 
basis in accordance with the provisions of this clause 
except for those provisions set out in subclause (10). 

17.—On Call and Call Back. 
(1) On Call 

(a) Medical practitioners shall be rostered on call in 
accordance with clinical need by the Medical 
Superintendent or appointed Senior Medical 
Practitioner in consultation with the Head of 
the Department or where there is no Head of 
Department, with the Chairman of the Medical 
Advisory Committee. 

(b) A medical practitioner rostered on call shall be 
paid an hourly allowance equal to 18.75 per 
cent of one thirtyseventh point five of the 
minimum weekly full-time salary rate pre- 
scribed from time to time for a Senior Specialist 
Level 2. Provided that payment in accordance 
with this paragraph shall not be made with 
respect to any period for which payment is 
otherwise made in accordance with the 
provisions of this clause when the medical 
practitioner is recalled to work. 

(c) For the purposes of this Award a medical 
practitioner is on call when the medical 
practitioner is directed by the Employer to 
remain readily contactable and available to 
return to work outside of the medical 
practitioner's normal hours of duty. 

(2) Call Back 
(a) (i) When either a full-time or a sessional 

medical practitioner is recalled to work 
the practitioner shall be paid a minimum 
of two hours at the rate of time and a 
half of the salary prescribed under 
subclause 1 of Clause 7. For this 
purpose, payment to a sessional medical 
practitioner shall be calculated on the 
basis of the salary prescribed for a full- 
time medical practitioner at the same 
salary point. 

(ii) The medical practitioner shall not be 
obliged to work for two hours if the 
work for which the medical practitioner 
was recalled is completed in less time, 
provided that if the medical practitioner 
is called out within two hours of starting 
work on a previous recall the medical 
practitioner shall not be entitled to any 
further payment for the time worked 
within that period of two hours. 

(b) Time worked in excess of the two hour call back 
period shall be remunerated at the rate of time 
and one half for the following hour and double 
time thereafter. 

(c) Where a medical practitioner is recalled to 
work, payment for the call back shall 
commence from: 

(i) In the case of a medical practitioner who 
is on call, the time the medical 
practitioner starts work; 

(ii) In the case of a medical practitioner who 
is not on call, the time the medical 
practitioner embarks on the journey to 

attend the call. Provided that where a 
medical practitioner is recalled within 
two hours prior to commencing normal 
duty, any time spent in travelling to 
work shall not be included with actual 
duty performed for the purpose of 
determining payment under this 
paragraph. 

(d) A medical practitioner who is required to use 
the medical practitioner's motor vehicle when 
recalled to work shall be reimbursed all 
expenses incurred in accordance with the 
provisions of Schedule 2 of the Public Service 
Motor Vehicle Allowances Award. 

(e) Where the Employer determines that there is a 
need for a medical practitioner to be on call or 
to provide a consultative service and the means 
of contact is to be by telephone, the Employer 
shall where the telephone is not already 
installed bear the cost of such installation. 
Where as a usual feature of the work a medical 
practitioner is regularly required to be on call or 
to provide a consultative service the Employer 
shall pay the full amount of the telephone 
rental. 

(3) (a) Notwithstanding subclauses (1) and (2) of this 
clause, a full-time medical practitioner who at the date of 
this Award was in receipt of additional annual leave as 
prescribed by Clause 11 (a) (i) (b) of the Western 
Australian Metropolitan Teaching Hospitals Salaries 
and Conditions of Service Agreement 1979 Clinical 
Staffs, may elect in writing to remain on the on call and 
call back and additional annual leave provisions under 
Clauses 8 A and 11 (a) (i) (b) of that Agreement after the 
date of this Award. 

(b) Provided that, where a full-time medical 
practitioner does not elect as provided for in paragraph 
(a) of this subclause to remain on the on call and call back 
and additional annual leave provisions of the 
Agreement, that medical practitioner shall be 
remunerated in accordance with subclauses (1) and (2) of 
this clause and shall not be able to revert to the provisions 
of the Agreement. 

18.—Shift and Weekend Work — 
Full-Time Medical Practitioners. 

Where there is a demonstrated clinical need deter- 
mined by the Medical Superintendent or appointed 
Senior Medical Practitioner in consultation with the 
Head of Department or where there is no Head of 
Department, with the Chairman of the Medical Advisory 
Committee, the Employer may require a medical 
practitioner to work ordinary hours between the hours 
referred to hereunder. A medical practitioner so required 
shall be subject to the following provisions: 

(a) Where a medical practitioner commences 
ordinary hours of work at or after 12 noon and 
before 4.00 a.m., the medical practitioner shall 
be paid, with respect to those ordinary hours, a 
loading of 12 Vi per cent in addition to the rate 
of salary prescribed under subclause (1) of 
Clause 7. 

(b) The provisions of paragraph (a) of this clause 
do not apply to a medical practitioner who on 
any day commences work at or after 12 noon 
and completes those hours at or before 6.00 
p.m. 

(c) Where a medical practitioner works a broken 
shift each portion of that shift shall be 
considered a separate shift for the purposes of 
this subclause. 

(d) Work performed during the medical 
practitioner's ordinary hours on a Saturday or 
a Sunday shall be paid for at the rate of time 
and one half and on a holiday referred to in 
Clause 9 at double time and one half or if the 
employer agrees be paid for time worked at the 
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rate of time and one half and in addition be 
allowed to observe the holiday on a day 
mutually acceptable to the employer and the 
medical practitioner, provided that no more 
than five days may be accummulated at any one 
time. 

(e) The rates prescribed in paragraph (d) of this 
clause shall be in substitution for and not 
cumulative on the rate prescribed in paragraph 
(a) of this clause. 

19.—District Allowance. 
Subject to the provisions of this Award, the provisions 

of the Public Service Allowances (District) Agreement 
1973 No. 5 of 1973 shall apply mutatis mutandis to 
medical practitioners employed under this Award. 

20.—Board of Reference. 
There shall be a Board of Reference consisting of a 

Chairman and an equal number of Employer and 
employee representatives appointed pursuant to section 
48 of the Industrial Relations Act 1979 and Part V of the 
Industrial Relations Commission Regulations 1985. 

21.—No Reduction. 
No medical practitioner employed at the date of this 

Award shall suffer any reduction or derogation of any 
conditions applicable to the medical practitioner's 
employment as a result of the introduction or application 
of this Award, provided that this clause shall not apply in 
respect of subclause (2) of Clause 17. 

22.—Term of Award. 
This Award shaU operate as from and including the 1st 

day of January 1987 and shall remain in force for a 
period of five years, provided that at any time after the 
expiration of the first 12 months from the date of this 
Award or after the expiration of any period of 12 months 
from the date of any variation thereof, either of the 
parties may negotiate with the other party to amend or 
add to this Award. 

23.—Liberty to Apply. 
Liberty is reserved to the parties to apply to amend the 

following clauses: 
Clause 15.—Private Practice — Full-Time 

Medical Practitioners. 
Clause 16.—Sessional Medical Practitioners: 

Subclause (10) — Radiology. 

AWARDS/AGREEMENTS — 
Variation of — 

ABORIGINAL POLICE AIDES. 
Award No. 31 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 214 of 1986. 

Between the Western Australian Police Union of 
Workers, Applicant and the Hon Minister for 
Police, Respondent. 

Order. 
HAVING heard Mr P.I.E. Stingemore and with him 
Miss H.R.R. Puriri on behalf of the Applicant and Mr 
J.D. Miller on behalf of the Respondent and Mr J.A. 
Spurling on behalf of the Minister for Industrial 

Relations as Intervenor, the Commission in Court 
Session, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Aboriginal Police Ades Award No. 31 
of 1979 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 1st day of January 1987. 

Dated at Perth this 29th day of December 1986. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 14.—Hours of Duty: Delete subclauses (1) 

and (2) of this clause and insert in lieu: 
(1) (a) The ordinary hours of duty for employees 

under this Award shall be 38 to be worked in any 
five days per week in accordance with the provisions 
of this Award. 

(b) Notwithstanding the above, from 1 January 
1987 the ordinary hours of duty actually worked 
shall be 40 hours per week to be worked eight hours 
per day. 

(c) For each ordinary day worked employees shall 
accrue 24 minutes to be taken as accrued paid time 
off. Such accrued paid time off shaU accumulate to 
a maximum of 12 days in each 12 month period and 
shall be taken in accordance with the weekly leave 
provisions. 

(d) Such 12 Accrued Days Off shall be taken in 
conjunction with a period of Annual Leave. 

(2) (a) Subject to paragraph (b) of this subclause 
the ordinary hours of duty at a centre shall be 
worked in three shifts as set out hereunder and 
which shall rotate weekly. There shall be two 
alternative third reliefs, one to be known as the 
Night Relief and the other as the Alternative Night 
Relief. 

1. First Relief — Starting Times — 6.00 a.m., 
7.00 a.m., 8.00 a.m. or 9.00 a.m. 

2. Second Relief — Starting Times — 2.00 
p.m., 3.00 p.m. or 4.00 p.m. 

3. Third Relief — Night Relief — Starting 
Times — 10.00 p.m., 11.00 p.m. or 12 
Midnight. Alternative Night Relief — 
Starting Times — 6.00 p.m., 7.00 p.m. or 
8.00 p.m. 

(b) Employees working pursuant to the pro- 
visions contained in paragraph (a) of this subclause 
are subject to the following conditions: 

(i) The employees designated starting time for 
each Relief to remain the same throughout 
the entire week they are rostered to work. 

(ii) Each Relief Shift must rotate weekly. 
(iii) Only one type of Relief Shift, including 

Night Relief and Alternative Night Relief, 
is to be worked by an employee in a 
rostered week. 

(iv) Employees required to work the 
Alternative Night Relief shall be drawn 
only from the Third Relief Roster. 

(c) The commencing and finishing times of these 
reliefs may be varied by agreement between the 
Commissioner and the Union. 

2. Clause 17.—Annual Leave: Delete paragraph (c) 
subclause (1) of this clause and insert in lieu: 

(c) (i) By mutual consent of the employer, the 
employee and the Union, annual leave 
may be taken in not more than two 
periods. 
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(ii) Where annual leave is taken in two periods 
the first period which is taken in conjunc- 
tion with the Accrued Days Off must not 
be less than 14 days. The second period of 
annual leave shah not be less than 28 days. 

3. Clause 21.—Effect of 38-Hour Week: Immediately 
after Clause 20.—Adjustment and Variations insert the 
following: 

21.—Effect of 38-Hour Week. 
(1) Payment of Accrued Leave on Termination: 

(a) Employees who resign or retire from the 
force after 1 January 1987 and have 
accumulated Accrued Day(s) Off and have 
not taken those days off, shall be paid at 
the member's ordinary rate of pay the total 
accumulated hours on termination. 

(b) Employees who terminate their employ- 
ment and have taken Accrued Day(s) Off 
for which no entitlement has accrued shall 
have their wages reduced on termination 
by the total hours for which payment has 
been made out but for which the employee 
had no entitlement toward those Accrued 
Day(s) Off. 

(2) Accrued Leave taken in conjunction with 
Annual Leave: Where the Accrued Days Off are 
being taken in conjunction with a period of annual 
leave in accordance with Clause 14 (1) (d) of this 
Award the first 16 days (which includes four weekly 
leave days) shall be designated as being the Accrued 
Days Off. 

ARGYLE DIAMOND MINES PRODUCTION. 
Award Nos. A28 and A32 of 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1326 of 1986. 

Between Argyle Diamond Mines Pty Limited, Applicant 
and Electrical Trades Union of Workers of 
Australia (Western Australia Branch), Perth; 
Amalgamated Metal Workers and Shipwrights 
Union of Western Austraha and the Australian 
Workers' Union, West Australian Branch, 
Industrial Union of Workers, Respondents. 

Order. 
HAVING heard Mr D. Rose and with him Mr P. Smith 
on behalf of the applicant and Mr R.J. Krgysman on 
behalf of the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth; Mr D. 
Bartlem on behalf of the Amalgamated Metal Workers 
and Shipwrights Union of Western Australia and Mr R. 
Parsons on behalf of the Austrahan Workers' Union, 
West Austrahan Branch, Industrial Union of Workers, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Argyle Diamond Mines Production 
Award Nos. A28 and A32 of 1984 be varied in 
accordance with the following Schedule and that 
such variation shall have effect on and from the 1st 
day of January 1987. 

Dated at Perth this 22nd day of December 1986. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

67 W.A.I.G. 

Schedule. 
1. Clause 2.—Arrangement: In Part II add new Clause 

28.—Redundancy. 
2. Clause 8.—Definitions: In the definition of 

' 'Roster", delete paragraph (b) and insert in lieu thereof: 
(b) The rostered hours of duty in the commute 

cycle for day workers or shift workers. 
3. Clause 9.—Contract of Employment: Delete sub- 

clause 9 (8) (b) and insert in lieu thereof: 
(b) Provided in a minimum of 48 hours' notice is 

given, transfers between day work rosters, and shift 
work rosters if, and when, required by the employer 
to do so. Subject to Clause 11.—Overtime where 
such a transfer requires the employees to spend 
additional time at Argyle or additional time at 
Perth, no penalty is payable to the employee. Where 
less than 48 hours' notice of transfer is given, the 
overtime rates set out in Clause 11 hereof shaE apply 
for duty within the 48 hour period. 

4A. Clause 10.—Hours of Work: Delete subclauses 
1-4 and insert in lieu of subclauses (l)-(7): 

(1) (a) Employees other than casual employees 
shaE be employed on an agreed commute cycle 
arrangement. The current agreed commute cycle 
consists of 28 continuous days, including 14 rostered 
shifts or periods of duty. These rostered shifts or 
periods of duty shall be continuous, but will include 
a 24 hour rest period for shift workers, to provide 
for change of shifts. 

(b) For the purpose of this clause, all the rostered 
hours of duty for a shift shaE be deemed to have 
been worked on the day the shift commences. 

(2) Day Workers 
(a) A day worker shaE perform duty in 

accordance with the roster. The rostered 
hours of duty for each day shall be 11 or 12 
consecutive hours to be worked between 
4.00 a.m. and 7.00 p.m. For the purpose of 
this subclause the ordinary hours of work 
are deemed to be worked within the hours 
of 7.00 a.m. and 5.30 p.m. 

(b) The time of commencing and finishing day 
work may be varied by agreement between 
the employer and the relevant union/s or 
in the absence of agreement the matter will 
be resolved in accordance with Clause 
27.—Settlement of Disputes in the award. 

(c) Day workers may be rostered to work as an 
11 hour day worker or 12 hour day worker 
for alternating periods as required by the 
employer. 

(d) Duty performed in excess of the rostered 
hours of duty shall be overtime and shall 
be paid in accordance with Clause 11.— 
Overtime of Part II of this award. 

(e) During the rostered hours of duty each day 
employees shaE be entitled to one 30 
minute meal break which shaE not count 
as time worked, and shall be taken at a 
mutually agreed time and as close as 
practicable to the middle of the rostered 
hours of duty and at a time which does not 
interfere with production demands. 

(3) Eleven Hour Day Workers: The rostered 
hours of duty for each day and the paid hours for 
performing such duty shall be in accordance with 
the following:— 
Monday to Friday Hours of Paid 

Duty Hours 
• Ordinary hours of work 7.6 7.6 
• Hours paid at double time 2.9 5.8 
• Meal break .5 
• Rostered hours of duty 

each day 11.0 13.4 
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Saturday Hours of Paid 
• Hours paid at time and a Duty Hours 

half 7.6 11.4 
• Hours paid at double time 2.9 5.8 
• Meal break  .5_   
• Rostered hours of duty 

each day 11.0 17,2 
Sunday or Public Holiday 
• Hours paid at double time 10.5 21.0 
• Meal break  .5_   
• Rostered hours of duty 

each day 11.0 21.0 

(4) Twelve Hour Day Workers: The rostered 
hours of duty for each day and the paid hours for 
performing such duty shall be in accordance with 
the following: 
Monday to Friday Hours of Paid 

Duty Hours 
• Ordinary hours of work 7.6 7.6 
• Hours paid at double time 3.9 7.8 
• Meal break  .5_   
• Rostered hours of duty- 

each day 12,0 15.4 
Saturday 
• Hours paid at time and a 

half 7.6 11.4 
• Hours paid at double time 3.9 7.8 
• Meal break  ^   
• Rostered hours of duty 

each day 12.0 19.2 
Sunday or Public Holiday 
• Hours paid at double time 11.5 23.0 
• Meal break  .5_   
• Rostered hours of duty 

each day 12.0 23.0 

(5) Shift Workers 
(a) An 11 hour shift worker is a shift worker 

who is required to perform duty in accor- 
dance with the roster for 11 consecutive 
hours each day. 

(b) A 12 hour shift worker is a shift worker 
who is required to perform duty in 
accordance with the roster for 12 con- 
secutive hours each day. 

(c) Shift workers may be rostered to work as 
11 hour shift workers or 12 hour shift 
workers for alternating periods as required 
by the employer. 

(d) Duty performed in excess of the rostered 
hours of duty shall be overtime and shall 
be paid in accordance with Clause 11.— 
Overtime of Part II of this award. 

(e) During the rostered hours of duty shift 
employees shall be entitled to one 30 
minute meal break which shall count as 
time worked, and shall be taken at a 
mutually agreed time and as close as 
practicable to the middle of the shift and at 
a time which does not interfere with 
production demands. 

(f) A shift worker on night shift shall be paid 
$10.62 per shift for each rostered shift, 
other than a shift which commences on a 
Saturday, Sunday or Public Holiday. 

(g) The employer may work any employee on 
shift work and may, subject to the agree- 
ment of the relevant union/s change any 
shift system in operation from time to 
time. 

(6) Eleven Hour Shift Workers: The rostered 
hours of duty for each shift and the paid hours for 
performing such duty shall be in accordance with 
the following:— 
For a shift commencing:— 
Monday to Friday Hours of Paid 

Duty Hours 
• Ordinary hours of work 7.6 7.6 
• Hours paid at double time 3.4 6.8 
• Rostered hours of duty 

each shift 11.0 14.4 
Saturday 
• Hours paid at time and a 

half 7.6 11.4 
• Hours paid at double time 3.4 6.8 
0 Rostered hours of duty 

each shift 11.0 18.2 
Sunday or Public Holiday 
• Hours paid at double time 11.0 22.0 
• Rostered hours of duty 

each shift 11.0 22.0 

(7) Twelve Hour Shift Workers: The rostered 
hours of duty for each shift and the paid hours for 
performing such duty shall be in accordance with 
the following:— 
For a shift commencing:— 
Monday to Friday Hours of Paid 

Duty Hours 
• Ordinary hours of work 7.6 7.6 
° Hours paid at double time 4.4 8.8 
• Rostered hours of duty 

each shift 12.0 16.4 
Saturday 
• Hours paid a time and a 

half 7.6 11.4 
• Hours paid at double time 4.4 8.8 
• Rostered hours of duty 

each shift 12.0 20.2 
Sunday or Public Holiday 
• Hours paid at double time 12.0 24.0 
• Rostered hours of duty 

each shift 12.0 24.0 

4B. Re-number subclause 10 (5) becomes subclause 
(8). 

5. Clause 13.—Time and Wages: Delete subclause (2) 
and insert in lieu thereof: 

(2) Working time shall start and finish at the 
employee's designated work station. The time 
occupied by an employee by filling in any time 
record or cards or in the making of records shall be 
treated as time on duty. For the purposes of this 
paragraph, entry and exit through the security gate 
does not constitute the making of records. 

6A. Clause 15.—Point of Assembly and Transporta- 
tion: At the end of subclause (2) delete the words: 

Liberty to apply is granted to all parties with 
subject to this subclause. 

6B. Add new subclause: 
(6) Where a Commute aircraft arrives late at 

Argyle, employees shall not normally be required to 
commence duty until eight hours after the actual 
arrival of the aircraft at Argyle. If an employee is 
specifically required for duty and does not have at 
least eight consecutive hours off duty, the employee 
shall be paid at the overtime rates until he or she has 
had eight consecutive hours off duty, provided that 
the employee shall be paid for all rostered hours of 
duty occurring during such eight hours of duty. 

6C. Renumber subclauses (6) and (7) to (7) and (8). 
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7A. Clause 16.—Annual Leave: Delete subclause (4) 
and insert in lieu thereof: 

(4) Annual leave shall be given and taken in a 
continuous period not later than 12 months after it 
accrues and at a mutually convenient time provided 
that employees cannot accumulate more than two 
periods of annual leave as provided in subclause (1) 
hereof. 

7B. Insert new subclause (7): 
(7) Where the employer has granted annual leave 

in advance of qualifying service, and the employ- 
ment of the employee is terminated, the employer 
may deduct from moneys owing to such employee 
the amount by which the payments for annual leave 
exceeds the employee's entitlement to annual leave 
at the date of termination of employment. 

8. Clause 17.—Sick Leave: Insert an additional 
subclause (2) (d): 

(2) (d) Where the employer has granted sick leave 
to an employee before the right to such entitlement 
has accrued pursuant to paragraph (a) hereof, and 
the employee's employment is terminated, the 
employer may deduct from moneys owing to such 
employee the amount by which the payments for 
sick leave exceeds the employee's entitlement to sick 
leave at the date of termination of employment. 

9. Clause 21.—Allowances: Delete subclause (1) and 
insert in lieu thereof: 

(1) Living Away From Home Allowance: This 
allowance is to cover the disabilities associated with 
all circumstances related to Argyle, including 
isolation, heat, dust, humidity, tropical environ- 
ment, the lack of normal amenities found in a town 
or city dwelling, the lack of normal home amenities 
and any other inconveniences caused by the 
commute system. 

(a) Day Workers: Employees shall be paid a 
living away from home allowance of 
$11.(X) for each rostered period of duty at 
Argyle. 

(b) Shift Workers: Employees shall be paid a 
living away from home allowance of 
$11.79 for each rostered shift at Argyle. 
The additional amount is in recognition of 
the requirement for shift workers to spend 
one additional night at Argyle. 

10A. Clause 22.—Protective Equipment and 
Clothing: Delete subclause 3 and insert in lieu thereof: 

(3) The employer shall on commencement and 
every 12 months thereafter supply each employee 
with three sets of shirts and trousers or their 
equivalent. In addition two pairs of safety footwear 
shall be supplied on commencement. Replacement 
of these items will be on the basis of fair wear and 
tear. 

10B. Delete subclause (4) and insert new subclauses (4) 
and (5) in lieu thereof: 

(4) The employer shall supply each employee with 
a jacket for winter. These shall be replaced every 
two years. 

(5) Clothing (other than jackets) supplied by the 
employer will be laundered by the employer without 
expense to the employee. 

11. Clause 23.—Classifications: Delete subclause (1) 
and (2) (a) and (b) and insert in lieu thereof: 

(1) Mechanical and Electrical Trades: Trades 
employees will have completed a recognised 
apprenticeship course or possess a Commonwealth 
Tradesmen's Rights Certificate. 

The scope of the Skills Extension Programme 
described in Clause 26 will be agreed between the 
employer and the relevant State union and will 
extend the skills possessed by trades employees. 

These added skills will be applied on the job by 
agreement between the employer and the relevant 
State union. 

(2) Operators: Operators are employees who have 
the potential to perform a wide variety of operating 
tasks competently. 

In accordance with the Skills Extension 
Programme the employer will train Operators by 
courses including courses that will enable Operators 
to:— 

(a) carry out basic servicing duties under the 
general supervision of trades employees 
and to assist trades employees as required. 

(b) carry out basic repair tasks requiring the 
use of basic hand tools, for the 
performance of mechanical functions, e.g. 
replacement of wear resistant materials. 

12A. Clause 24.—Rates of Pay: In subclause (1) delete 
the rates of pay and insert in lieu thereof: 

Operator 
Level 5 $8.12 per hour 
Level 4 $8.69 per hour 
Level 3 $9.18 per hour 
Level 2 $9.50 per hour 
Level 1 $9.74 per hour 

(b) Mechanical or Electrical Trades 
Levels $9.02 per hour 
Level 4 $9.65 per hour 
Level3 ' $10.19 per hour 
Level 2 $10.55 per hour 
Level 1 $ 10.82 per hour 

12B. In subclause 3 (c) delete the points and insert in 
lieu thereof: 

Level 5 to Level 4 After earning a total of 175 points 
Level 4 to Level 3 After earning a total of425 points 
Level 3 to Level 2 After earning a total of 700 points 
Level 2 to Level 1 After earning a total of 1000 points 

13. Clause 27.—Settlement of Disputes: Delete 
subclause (1) (e) and insert in lieu thereof: 

(e) Until the matter is determined, the parties 
shall endeavour to ensure that employees continue 
normal work. Continuity of normal work shall 
mean that no bans or limitations will be placed on 
established and agreed skills extension work 
practices. All personnel involved shall endeavour to 
ensure that the status quo remains in respect to 
established and agreed on-the-job procedures and 
practices. Provided that such continuation of 
normal work shall not prejudice the outcome of the 
dispute. 

14. After Clause 27 add new Clause 28.— 
Redundancy: 

28.—Redundancy. 
(1) The provisions of this clause apply in the event 

of the employer making any employee redundant. 
(2) For the purposes of this clause an employee 

shall be deemed to have been made redundant if the 
employee's employment is to be terminated because 
the employee has become surplus to requirements as 
a result of technological change, merger, takeover 
or re-organisation of work or production methods 
or procedures or market conditions. Provided that 
an employee shall not be deemed redundant if the 
employee is to be terminated for misconduct or 
unsatisfactory service or if the employee is offered 
but fails to accept appropriate alternative 
employment. 

(3) (a) Before an employee is retrenched for 
redundancy the employer will give written notice of 
that intention to the State Secretary of the union 
concerned. 

(b) Any notification pursuant to paragraph (a) 
hereof shall state the reason for the intended action, 
the numbers and classifications of employees likely 
to be involved, and the proposed order of 
termination where appropriate. 

(4) (a) Individual employees who are likely to be 
made redundant will be given notice in writing by 
the employer. 
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(b) Following notice pursuant to paragraph (a) 
hereof the employee concerned will continue in 
his/her current position or, as may be deemed 
appropriate, will be allocated other duties without 
reduction in pay. This shall continue until alter- 
native employment is found, including a position 
external to the employer, or until the notice of 
termination has expired. 

(c) The maximum amount of notice possible shall 
be given to employees who are to be dismissed, with 
a minimum of three cycles notice. Provided that pay 
in lieu of notice shall not apply where the employee 
resigns prior to the expiration of the period of 
notice. 

(d) The employer in selecting employees to be 
retrenched shall consider, all things being equal:— 

(i) Qualification and other experience. 
(ii) Suitability for other employment. 
(iii) Volunteers. 
(iv) Domestic or other compassionate factors. 
(v) Length of service with the Company. 
(vi) Attendance record. 
(vii) General work performance. 
(viii)Proximity to retirement age. 

(e) The employer and the unions shall discuss in 
detail, with the intention of reaching an agreement, 
the application of the matters provided in paragraph 
(d) hereof. 

(5) Retrenched employees shall be entitled to the 
following benefits:— 

(a) Payment for one commute cycle; and 
(b) Payment equivalent to one half of one 

commute cycle's earnings, for each year of 
service, paid on a pro rata basis; and 

(c) Pro rata payments for any accrued annual 
leave; and 

(d) Payment for any sick leave accrued and 
not used at the time of retrenchment; and 

(e) Pro rata long service leave, provided that 
the employee has completed 12 months' 
continuous service. 

(6) Subject to subclause (2) and paragraph (c) of 
subclause (4) hereof, any employee who has been 
advised of an impending dismissal pursuant to this 
clause and who subsequently resigns prior to the 
expiration of the notice given, shall be entitled to the 
full benefits detailed in subclause (5) hereof. 

(7) All other things being equal, preference for re- 
employment will be given to employees made 
redundant pursuant to this clause who on 
termination indicated their willingness to be re- 
employed in the same classification, and subject to 
the provisions of paragraph (b) (i) or (ii) of 
subclause 24 (3) of this Award. 

BUILDING TRADES (Construction). 
Award No. 14 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1231 of 1986. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Applicant and J.C. Abel & Company and Others, 
Respondents. 

Order. 
HAVING heard Mr G.G. Young and with him Mr M. 
Keogh on behalf of the applicant and Mr M. McLean 
and Mr T. Dobson on behalf of the respondents, and by 

consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Building Trades (Construction) Award 
1979 Award No. 14 of 1978 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 28th day of 
October 1986. 

Dated at Perth this 22nd Day of January 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 12A.—Compensation for Travel Patterns, 

Mobility Requirements of Workers and the Nature of 
Employment in the Construction Work Covered by this 
Award: Delete subclause (2) and insert in lieu thereof the 
following: 

(2) Perth Metropolitan Radial Area: When 
employed on work located within a radius of 50 
kilometres from the GPO Perth — $7.60 per day. 

Delete subclause (5) (b) (ii) and insert in lieu thereof 
the following: 

(ii) any expenses necessarily incurred in such 
travel, which shall be 22 cents per kilometre 
where the worker uses his own vehicle. 

Delete the second paragraph of subclause (12) and 
insert in lieu thereof the following: 

Where an employer requests a worker to use his 
own vehicle to effect such a transfer and the worker 
agrees to do so the worker shaU be paid an allowance 
at the rate of 40 cents per kilometre. 

2. Clause 21.—Meal Allowance: Delete the first para- 
graph of this clause and insert in lieu thereof the 
following: 

A worker required to work overtime in excess of 
1 Vi hours after working ordinary hours shall be paid 
by his employer an amount of $5.00 to meet the cost 
of a meal. 

3. Clause 22.—Living Away From Home — Distant 
Work: Delete the first paragraph of subclause (3) (b) of 
this clause and insert in lieu thereof the following: 

(b) Pay an allowance of $181.80 per week of 
seven days but such allowance shall not be wages. In 
the case of broken parts of the week occurring at the 
beginning or ending of employment on a distant job 
the allowance shall be $26.00 per day. 

Delete subclause (4) (a) (iii) and insert in lieu the 
following: 

(iii) For any meals incurred while travelling at $5.00 
per meal. 

Delete the first paragraph of subclause (4) (b) and 
insert in lieu thereof the following: 

(b) Return Journey: A worker shall, for the 
return journey receive the same time, fare and meal 
payments as provided in paragraph (a) of this 
subclause together with an amount of $9.00 to cover 
the cost of transporting himself and his tools from 
the main public transport terminal to his usual place 
of residence. 

Delete subclause (6) (a) and insert in lieu thereof the 
following: 

(a) Weekend Return Home: A worker who works 
as required during the ordinary hours of work on the 
working day before and the working day after a 
weekend and who notifies the employer or his repre- 
sentative, no later than Tuesday of each week, of his 
intention to return to his usual place of residence at 
the weekend and who returns to his usual place of 
residence for the weekend, shall be paid an 
allowance of $15.30 for each occasion. 
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Delete subclause (7) (b) and insert in lieu thereof the 
following: 

(d) Camping Allowance: A worker living in a 
construction camp where free messing is not 
provided shall receive a camping allowance of 
$75.60 for every complete week he is available for 
work. If required to be in camp for less than a 
complete week he shall be paid $10.80 per day 
including any Saturday or Sunday if he is in camp 
and available for work on the working days 
immediately preceding and succeeding each 
Saturday and Sunday. If a worker is absent without 
the employer's approval on any day, the allowance 
shall not be payable for that day and if such 
unauthorised absence occurs on the working day 
immediately preceding or succeeding a Saturday or 
Sunday, the allowance shall not be payable for the 
Saturday or Sunday. 

CHILD CARE (Subsidised Centres). 
Award No. 26 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1070 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Catherine McAuley 
Day Care Centre and Others, Respondents. 

Order. 
HAVING heard Mr C. Evans on behalf of the applicant 
and Ms E. Gauci on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Child Care (Subsidised Centres) Award 
No. 26 of 1985 be varied in accordance with the 
attached schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 24th day of October 
1986. 

Dated at Perth this 14th day of January 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 12.—District Allowance: Delete subclauses (3) 

and (4) of this clause and insert the following in lieu: 
(3) The weekly allowance payable to employees 

employed in the districts of the State described in 
subclause (2) of this clause are as follows: 

District $ 

District Town $ 
.1. Nil Nil 

2. Kalgoorlie 2.10 
Ravensthorpe 8.50 
Norseman 8.50 
Salmon Gums 8.50 
Marvel Loch 8.50 
Esperance 8.50 

3. Meekatharra 14.10 
Mount Magnet 14.10 
Wiluna 14.10 
Laverton 14.10 
Leonora 14.10 
Cue 14.10 

4. Warburton Mission 37.90 
Carnarvon 13.30 

5. Fitzroy Crossing 37.90 
Halls Creek 37.90 
Turner River Camp 37.90 
Nullagine 37.90 
Abydos Research Station 35.00 
Liveringa (Camballin) 35.00 
Marble Bar 35.00 
Wittenoom 35.00 
Port Hedland 30.80 

6. Nil Nil 
Provided that the allowances prescribed shall 

operate from the beginning of the first pay period 
commencing on or after 24 October 1986. 

CLERKS' 
(Commercial, Social and Professional Services). 

Award No. 14 of 1972. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 646 of 1985. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
HPC Pty Ltd and Others, Respondents. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the appli- 
cant and Mr R.H. Gifford on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Clerks' (Commercial, Social and 
Professional Services) Award No. 14 of 1972 be 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 1st day of January 1987. 

Dated at Perth this 2nd day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Provided that the allowances prescribed shall 
operate from the beginning of the first pay period 
commencing on or after 24 October 1986. 

(4) Employees employed in the towns shown 
hereunder in the districts referred to in subclause (2) 
of this clause shall be paid the following allowances 
in lieu of the rates prescribed in subclause (3) of this 
clause. 

Schedule. 
1. Delete Clause 2.—Arrangement and insert in 

lieu:— 
2.- 

1. Title. 
2. Arrangement. 
3. Area. 
4. Scope. 
5. Term. 
6. Definitions. 
7. Hours. 
8. Overtime. 
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9. Meal Allowance. 
10. Holidays. 
11. Rates of Pay. 
12. Annual Leave. 
13. Sick Leave. 
14. Contract of Service. 
15. Certificate of Service. 
16. Record. 
17. Board of Reference. 
18. Travelling Time. 
19. Mixed Function. 
20. Aged and Infirm Workers. 
21. Certificate of Age. 
22. General. 
23. Long Service Leave. 
24. Right of Entry. 
25. Deleted. 
26. Deleted. 
27. Location Allowance. 
28. Union Notices. 
29. Uniforms. 
30. Reservations. 
31. Compassionate Leave. 
32. Maternity Leave. 
33. Junior Employees — Special Orders. 

Schedule "A". 
Schedule "B". 

2. Delete Clause 6.—Definitions and insert in lieu:— 
6.—Definitions. 

"Adult" means any worker 21 years of age and 
over, or a worker who is in receipt of the prescribed 
adult rate of pay. 

"Establishment" shall mean any place, location 
or address where a respondent to the award has 
established an office or place of business. 

3. Delete Clause 7.—Hours and insert in lieu:— 
7.—Hours. 

(1) (a) Subject to the terms of subclause (6) 
hereof the ordinary hours of duty shall not exceed 38 
in any one week to be worked in a five or 5 Vi day 
week at the option of the employer. The spread of 
hours Monday to Friday shall be between 7.00 a.m. 
and 6.00 p.m. and on Saturday 7.00 a.m. and 1.00 
p.m. 

(b) Provided that by written agreement between 
the Union and the employer ordinary hours may be 
worked on five consecutive days including Saturday 
and Sunday in which case hours worked on 
Saturday and Sunday and before 7.(X) a.m. and after 
6.00 p.m. shall be paid in accordance with rates 
prescribed in Clause 8 of this Award. 

(c) Provided further that — 
(i) In establishments where 19 days or less are 

worked in each four week cycle, up to 40 
hours may be worked in any three weeks of 
such cycle. 

(ii) In establishments where not more than 
four hours are worked on one day of each 
two week cycle up to 40 hours in any one 
week may be worked on one of those two 
weeks. 

(2) The lunch hours shall be taken at a time 
mutually arranged between the employer and the 
worker between the hours of 11.30 a.m. and 2.30 
p.m. provided that the maximum period to be 
worked without a lunch break is five hours. One full 
hour shall be allowed for lunch. Provided that by 
agreement between the Union and the employer a 
lesser period not shorter than 30 minutes may be 
taken. 

A minimum of one tea break shall be allowed 
during working hours. 

(3) (a) Any work performed as part of the 
ordinary weekly hours of duty on a Saturday before 
12 noon shall be paid for at the rate of time and a 
quarter. 

(b) Ordinary hours worked between 12 noon and 
1.00 p.m. on a Saturday shall be paid for at the rate 
of time and one half. 

(4) In the week commencing on Monday 
immediately preceding Easter Day the week's work 
in ordinary hours shall be 32 hours on the basis of 
eight hours each Monday to Thursday inclusive 
without thereby making the employer liable for 
payment of overtime by reason of the fact that in a 
pay week of which any part of such period forms a 
part the ordinary hours exceed 40. 

(5) (a) Notwithstanding the provisions of this 
award contained elsewhere than in this subclause 
when New Year's Day, Anzac Day, Christmas Day 
or Boxing Day faUs on a Saturday a worker who 
does not work on that Saturday is nevertheless 
entitled to be paid for each of the two weeks pre- 
ceding that Saturday his ordinary weekly wage and 
the starting and/or finishing time on any day or days 
in those two weeks may be varied by the employer so 
that the ordinary hours usually worked by a worker 
between Monday and Friday (both inclusive) may be 
increased in each of those weeks by the ordinary 
hours usually worked by that worker on Saturday. 

(b) Where an employer varies the starting and/or 
finishing time in accordance with this subclause, a 
worker shall be paid his ordinary weekly wage for 
each of those two weeks unless the hours worked by 
him on any day in that period exceeds eight in which 
case such excess time shall be paid for at overtime 
rates. 

(c) This subclause does not apply to a casual 
worker. 

(6) In those establishments where immediately 
prior to the 1st day of January 1986 the ordinary 
hours of duty exceeded 38 in any one week the 
38-hour week shall be implemented: 

(a) Where specific agreement is reached 
between the employer and employees 
affected, by one of the following methods: 

(i) by employees being required to 
work not more than 19 days in each 
four week cycle; or 

(ii) by employees being required to 
work not more than four hours on 
one day of each two week cycle; or 

(iii) by employees being required to 
work not more than six hours on 
one day of each week; or 

(iv) by employees being required to 
work less than eight ordinary hours 
on each day. 

(b) In the event of agreement not being 
reached under paragraph (a) of this 
subclause, by the following methods: 

(i) In establishments employing 15 or 
more employees per week in 
accordance with this award, the 
subclause (a) (i) method only shall 
be applied. 

(ii) In establishments employing more 
than five but less than 15 employees 
per week in accordance with this 
award, the methods provided by 
any of subclauses (a) (i), (a) (ii) or 
(a) (iii) only shall be applied. 

(iii) In establishments employing five or 
less employees per week in 
accordance with this award any of 
the subclause (a) methods shall be 
applied. 

(c) In any case where agreement is reached 
between an employer and an employee 
pursuant to paragraph (a) of this 
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subclause, the Union shall be notified in 
writing no later than seven days prior to 
the implementation of such agreement. 

(d) Any dispute concerning the method of 
implementation shall be referred to the 
WA Industrial Relations Commission. 

(e) An employee shall not be required to work 
on a day or partial day when such a day is 
the rostered day or partial day off for that 
employee, unless such employee elects to 
work on such day. Where an employee so 
elects, all time worked shall be paid for at 
double time, with a minimum payment of 
four hours at double time. 

(f) By agreement, employees may request an 
alternate day to the rostered day off within 
the current cycle for personal reasons. 

(g) Schedules of rostered days off will be 
published and displayed in a place 
accessible to staff six months in advance. 

(h) If a public holiday falls on a rostered day 
off due to an employee under placita (i) or 
(ii) of paragraph (a) of this subclause, such 
employee shall be compensated in one of 
the following methods by agreement 
between the employer and the employee: 

(i) payment of an additional day's 
wages, or 

(ii) another day shall be allowed with 
pay within 28 days, or 

(iii) an additional day shall be added to 
the annual leave entitlement. 

(7) (a) Paragraphs (b) and (c) of this clause 
applies to all those establishments where 
immediately prior to the 1st day of January 1986 the 
ordinary hours of duty exceeded 38. In the case of 
establishments where immediately prior to the 1st 
day of January 1986 the ordinary hours of duty 
where 38 hours or less subclauses (b) and (c) of this 
clause may only be applied after that date, where an 
employer introduces a system of working ordinary 
hours on not more than 19 days in each four weekly 
cycle. Where any method of payment other than 
weekly payment by cash had been introduced prior 
to the said date, that alternate method of payment 
may only continue for so long as each employee so 
paid agrees. 

(b) (i) The employer may elect to pay employees 
in cash, by cheque or by means of a credit 
transfer to a bank, building society or 
credit union account in the name of the 
employee. The day that the credit transfer 
is credited to the employee's account shall 
be deemed to be the date of payment. 

(ii) Payment shall be made within three 
trading days from the last day of the pay 
period and if in cash or by cheque shall be 
made during the employee's ordinary 
working hours. 

(iii) No employer shall change its method of 
payment to employees without first giving 
them at least four weeks' notice of such 
change. 

(iv) No employee shall be required to accept a 
change in the method of payment if such 
change causes hardship. Any dispute con- 
cerning hardship in a particular case shall 
be referred to a Board of Reference for 
determination. 

(c) (i) The employer may elect to pay employees 
weekly or fortnightly in accordance with 
paragraph (b) of this clause. 

(ii) No employer shall change the frequency of 
payment to employees without first giving 
them and the Union at least four weeks' 
notice of such change. 

(iii) The method of introducing a fortnightly 
pay system shall be by the payment of an 
additional week's wages in the last weekly 
pay before the change to fortnightly pays 
to be repaid by equal fortnightly 
deductions made from the next and subse- 
quent pays provided the period for repay- 
ment shdl not be less than 20 weeks, or 
some other method agreed upon by the 
Union and the employer. 

(8) For the purposes of effecting the rostering off 
of workers as provided by this award, ordinary 
wages may be paid either for the actual hours 
worked each pay period or an amount being calcu- 
lated on the basis of the average 38 hours per week. 

(9) Notwithstanding the other provisions of this 
clause an employer and the Union may agree that 
ordinary hours shall be worked over 19 days of a 
four week cycle on such other basis as may be 
agreed. Such agreement shall be in writing. 

4. Delete Clause 8.—Overtime and insert in lieu:— 
8.—Overtime. 

(1) All time worked in excess of eight hours in any 
one day or outside the spread of hours referred to 
elsewhere in this award shah be paid for at the rate 
of time and one-half for the first two hours and at 
the rate of double time thereafter. 

(2) Where a worker is required by the employer to 
work through the meal break as provided elsewhere 
in this award overtime rates shall be paid until the 
meal period is allowed. 

(3) (a) Except as provided elsewhere in this award 
work performed on a Sunday or after 12 noon on a 
Saturday shall be paid for at the rate of double time. 

(b) All time worked on any of the holidays 
prescribed by this award in Clause 10 (1) (a) hereof 
shall be paid for at the rate of double time and a 
half. 

(4) In the computation of overtime each day shall 
stand by itself. 

(5) Any clerk in receipt of salary at the rate of 20 
per centum per week or more in excess of the rate 
herein prescribed for a senior clerk shall not be 
entitled to payment of overtime rates for any 
overtime worked. 

(6) (a) An employer may require any worker to 
work reasonable overtime at overtime rates, and 
such worker shall work overtime in accordance with 
such requirement. 

(b) No organisation, party to this award or 
worker or workers covered by this award shall in any 
way, whether directly or indirectly be a party to or 
concerned in any ban, limitation or restriction upon 
the working of overtime in accordance with the 
requirements of this subclause. 

5. Delete Clause 11. 
thereof:— 

-Rates of Pay and insert in lieu 

11.—Rates of Pay. 
An employer on whom this award is binding shall 

not increase the rate of wage payable to an employee 
on 6 October 1983, or otherwise vary the conditions 
of employment applicable to an employee on that 
date so as to increase that employer's labour costs 
except to the extent that in any such increase has 
been authorised by the Commission after that date. 

(1) The following shall be the minimum rates of 
wages per week payable to employees covered by 
this award from the first pay period commencing on 
or after the 1st day of July 1986. 

(2) Adult Employees (rate per week): 
(a) At 21 years of age $275.50 

At 22 years of age S279.20 
At 23 years of age $282.60 
At 24 years of age $286.20 
At 25 years of age and over $290.30 
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(b) Adult stenographer, comptometer or 
calculating or ledger machine operators 
shall receive $3.60 per week in addition to 
the rates set out in paragraph (a) of this 
subclause. 

(c) Senior Clerks $295.70 
(Classified as such or in default 
of agreement by the Board of 
Reference.) 

(3) Junior employees — 
(a) Percentage of the rate for an adult 

employee at 21 years of age per week: 
At 15 years of age 40% 
At 16 years of age 50% 
At 17 years of age   60% 
At 18 years of age 70% 
At 19 years of age 80% 
At 20 years of age 90% 

(b) Junior stenographers, comptometer or 
calculating or ledger machine operators 
shall receive in addition to the rates set out 
in paragraph (a) of this subclause, the 
following amounts: 
At 17 years of age $0.70 
At 18 years of age $1.00 
At 19 years of age $2.20 
At 20 years of age $3.00 

(4) (a) Casual clerks may be employed at an 
hourly rate for a lesser period than four weeks and 
shall be paid while so employed 25 per cent in 
addition to the rates prescribed above, with a 
minimum engagement of four hours: Provided that, 
notwithstanding anything contained in this 
subclause, the basis and terms of employment of 
casual clerks may be varied in any particular case by 
agreement in writing between the employer and the 
union. 

(b) Subject to any agreement between the 
employer and the employee to the contrary 
subclause (6) of Clause 7.—Hours shall not apply to 
casual employees. 

(5) (a) Part-time employees may be employed at 
an hourly rate for a lesser period per week than the 
hours usually worked in each establishment. 

(b) Payment for annual leave and sick pay, for 
part-time employees, shall be strictly related pro- 
portionately in accordance with the number of 
hours worked, to the conditions prescribed in each 
establishment for full-time employees. 

(c) For the purpose of this clause part-time 
employees' weekly hours shall not exceed 30 except 
by written agreement with the Union. 

(d) In the event of any dispute concerning the 
employment of any part-time employee the matter 
may be referred to a Board of Reference. 

(e) Subject to any agreement between the 
employer and the employee to the contrary 
subclause (6) of Clause 7.—Hours shall not apply to 
part-time employees. 

(6) Employees required by employers engaged in 
film renting and/or film producing and/or film 
libraries to perform the' duties of "checking" shall 
be paid the sum of $5.00 for each night so employed 
and in addition shall receive first-class return fares 
actually and reasonably incurred travelling between 
the place of residence and the job. Provided that 
such employees shall not be entitled to the 
provisions of Clause 8.—Overtime. Meal money 
shall not be payable except in accordance with the 
provisions of subclause (c) of Clause 9. 

6. Delete Clause 25.—Saturday Work and insert in 
lieu:— 

25.—Deleted. 
7. Insert a new Clause 33.—Junior Employees — 

Special Orders:— 
33.—Junior Employees — Special Orders. 

Notwithstanding the provisions of this award 
contained elsewhere than in this clause an employer 
may pay a junior employee including an apprentice 
engaged pursuant to this clause after 4 July 1985 at a 
rate of wage less than that to which the employee 
would be entitled were it not for this clause if and 
only if the employee agrees and the Commission 
approves and so orders. 

CLERKS' 
(Credit and Finance Establishments). 

Award No. 16 of 1952. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 641 of 1985. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Australian Guarantee Corporation Ltd and 
Industrial Acceptance Ltd, Respondents. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the appli- 
cant and Mr R.H. Gifford on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Clerks' (Credit and Finance 
Establishments) Award No. 16 of 1952 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
1st day of January 1987. 

Dated at Perth this 2nd day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Delete Clause 2.—Arrangement and insert in 

lieu:— 
2.—Arrangement. 

1. Title. 
2. Arrangement. 
3. Area. 
4. Scope. 
5. Definitions. 
6. Hours of Duty. 
7.' Overtime. 
8. Meal Allowance. 
9. Holidays. 
10. Rates of Pay. 
11. Annual Leave. 
12. Sick Leave. 
13. Termination of Service. 
14. Reference. 
15. Record. 
16. Board of Reference. 
17. Travelling Time. 
18. Higher Duties. 
19. Aged and Infirm Workers. 
20. Certificate of Age Etc. 
21. General. 
22. Right of Entry. 
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23. Term. 
24. Deleted. 
25. Liberty to Apply. 
26. Long Service Leave. 
27. Deleted. 
28. Payment of Wages. 
29. Compassionate Leave. 
30. Maternity Leave. 
31. Location Allowances. 
32. Junior Employees — Special Orders. 

2. Delete Clause 6.—Hours of Duty and insert in 
lieu:— 

6.—Hours of Duty. 
(1) (a) Subject to the terms of subclause (6) 

hereof the ordinary hours of duty shall not exceed 38 
in any one week to be worked in a five or 5 Vi day 
week at the option of the employer. 

(2) Notwithstanding subclause (1) of this clause: 
(a) In establishments where 19 days or less are 

worked in each four week cycle, up to 40 
hours may be worked in any three weeks of 
such cycle. 

(b) In establishments where not more than 
four hours are worked on one day of each 
two week cycle up to 40 hours in any one 
week may be worked on one of those two 
weeks. 

(3) The lunch hour shall be taken at a time 
mutually arranged between the employer and the 
worker between the hours of 11.30 a.m. and 2.30 
p.m. provided that the maximum period to be 
worked without a lunch break is five hours. One full 
hour shall be allowed for lunch. Provided that by 
agreement between the Union and the employer a 
lesser period not shorter than 30 minutes may be 
taken. 

(4) The hours of duty fixed by this award have 
been fixed without relation to the hours prescribed 
in awards made by the State Court of Arbitration of 
which the applicant union is a party. 

(5) Any work performed as part of the ordinary 
weekly hours of duty up to 12 noon on a Saturday 
shall be paid for at the rate of time and a quarter. 
Ordinary hours worked between 12 noon and 1.00 
p.m. on a Saturday shall be paid for at the rate of 
time and one half. 

(6) In those establishments where immediately 
prior to the 1st day of January 1986 the ordinary 
hours of duty exceeded 38 in any one week the 
38-hour week shall be implemented: 

(a) Where specific agreement is reached 
between the employer and employees 
affected, by one of the following methods: 

(i) by employees being required to 
work not more than 19 days in each 
four week cycle; or 

(ii) by employees being required to 
work not more than four hours on 
one day of each two week cycle; or 

(iii) by employees being required to 
work not more than six hours on 
one day of each week; or 

(iv) by employees being required to 
work less than eight ordinary hours 
on each day. 

(b) In the event of agreement not being 
reached under paragraph (a) of this 
subclause, by the following methods: 

(i) In establishments employing 15 or 
more employees per week in 
accordance with this award, the 
subclause (a) (i) method only shall 
be applied. 

(ii) In establishments employing more 
than five but less than 15 employees 
per week in accordance with this 
award, the methods provided by 
any of subclauses (a) (i), (a) (ii) or 
(a) (iii) only shall be applied. 

(iii) In establishments employing five or 
less employees per week in 
accordance with this award any of 
the subclause (a) methods shall be 
applied. 

(c) In any case where agreement is reached 
between an employer and an employee 
pursuant to paragraph (a) of this 
subclause, the Union shall be notified in 
writing no later than seven days prior to 
the implementation of such agreement. 

(d) Any dispute concerning the method of 
implementation shall be referred to the 
Western Australian Industrial Relations 
Commission. 

(e) An employee shall not be required to work 
on a day or partial day when such a day is 
the rostered day or partial day off for that 
employee, unless such employee elects to 
work on such day. Where an employee so 
elects, all time worked shall be paid for at 
double time, with a minimum payment of 
four hours at double time. 

(f) By agreement, employees may request an 
alternate day to the rostered day off within 
the current cycle for personal reasons. 

(g) Schedules of rostered days off will be 
published and displayed in a place 
accessible to staff six months in advance. 

(h) If a public holiday falls on a rostered day 
off due to an employee under placita (i) or 
(ii) of paragraph (a) of this subclause, such 
employee shall be compensated in one of 
the following methods by agreement 
between the employer and the employee: 

(i) payment of an additional day's 
wages, or 

(ii) another day shall be allowed with 
pay within 28 days, or 

(iii) an additional day shall be added to 
the annual leave entitlement. 

(7) (a) Paragraphs (b) and (c) of this clause 
applies to all those establishments where 
immediately prior to the 1st day of January 1986 the 
ordinary hours of duty exceeded 38. In the case of 
establishments where immediately prior to the 1st 
day of January 1986 the ordinary hours of duty 
where 38 hours or less subclauses (b) and (c) of this 
clause may only be applied after that date, where an 
employer introduces a system of working ordinary 
hours on not more than 19 days in each four weekly 
cycle. Where any method of payment other than 
weekly payment by cash had been introduced prior 
to the said date, that alternate method of payment 
may only continue for so long as each employee so 
paid agrees. 

(b) (i) The employer may elect to pay employees 
in cash, by cheque or by means of a credit 
transfer to a bank, building society or 
credit union account in the name of the 
employee. The day that the credit transfer 
is credited to the employee's account shall 
be deemed to be the date of payment. 

(ii) Payment shall be made within three 
trading days from the last day of the pay 
period and if in cash or by cheque shall be 
made during the employee's ordinary 
working hours. 
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(iii) No employer shall change its method of 
payment to employees without first giving 
them at least four weeks' notice of such 
change. 

(iv) No employee shall be required to accept a 
change in the method of payment if such 
change causes hardship. Any dispute con- 
cerning hardship in a particular case shall 
be referred to a Board of Reference for 
determination. 

(c) (i) The employer may elect to pay employees 
weekly or fortnightly in accordance with 
paragraph (b) of this clause. 

(ii) No employer shaU change the frequency of 
payment to employees without first giving 
them and the Union at least four weeks' 
notice of such change. 

(iii) The method of introducing a fortnightly 
pay system shall be by the payment of an 
additional week's wages in the last weekly 
pay before the change to fortnightly pays 
to be repaid by equal fortnightly 
deductions made from the next and subse- 
quent pays provided the period for repay- 
ment shall not be less than 20 weeks, or 
some other method agreed upon by the 
Union and the employer. 

(8) For the purposes of effecting the rostering off 
of workers as provided by this award, ordinary 
wages may be paid either for the actual hours 
worked each pay period or an amount being calcu- 
lated on the basis of the average 38 hours per week. 

(9) Notwithstanding the other provisions of this 
clause an employer and the Union may agree that 
ordinary hours shall be worked over 19 days of a 
four week cycle on such other basis as may be 
agreed. Such agreement shall be in writing. 

3. Delete Clause 7.—Overtime and insert in lieu:— 
7.—Overtime. 

(1) Except as provided elsewhere in this clause all 
time worked on any one day outside the ordinary 
hours of duty shall be paid for at the rate of time and 
a half for the first two hours and at the rate of 
double time thereafter. Except as provided 
elsewhere in this award all time worked after 12 
noon on Saturday shall be paid for at the rate of 
double time. 

(2) Where the ordinary weekly hours of duty are 
worked in five days from Monday to Friday 
inclusive, all time worked on Saturdays between the 
ordinary starting time and 12 noon shall be paid for 
at the rate of time and a half. 

(3) (a) All time worked on any of the holidays 
prescribed by this award shall be paid for at the rate 
of double time and one half. 

(b) All time worked on Sundays shall be paid for 
at the rate of double time. 

(4) In the computation of overtime each day shall 
stand by itself. 

(6) (a) An employer may require any worker to 
work reasonable overtime at overtime rates, and 
such worker shall work overtime in accordance with 
such requirement. 

(b) No organisation, party to this award or 
worker or workers covered by this award shall in any 
way, whether directly or indirectly be a party to or 
concerned in any ban, limitation or restriction upon 
the working of overtime in accordance with the 
requirements of this subclause. 

(6) Any clerk in receipt of a salary at the rate of 20 
per cent per week or more in excess of the rate herein 
prescribed for a senior clerk shall not be entitled to 
payment of overtime rates for any overtime worked. 

4. Delete Clause 10.—Rates of Pay and insert in lieu 
thereof:— 

10.—Rates of Pay. 
An employer on whom this award is binding shall 

not increase the rate of wage payable to an employee 
on 6 October 1983, or otherwise vary the conditions 
of employment applicable to an employee on that 
date so as to increase that employer's labour costs 
except to the extent that in any such increase has 
been authorised by the Commission after that date. 

(1) The following shall be the minimum rates of 
wages per week payable to employees covered by 
this award from the first pay period commencing on 
or after the 1st day of July 1986. 

(2) Adult Employees (rate per week): 
(a) At 21 years of age $275.50 

At 22 years of age $279.20 
At 23 years of age $282.60 
At 24 years of age $286.20 
At 25 years of age and over $290.30 

(b) Adult stenographer, comptometer or 
calculating or ledger machine operators 
shall receive $3.60 per week in addition to 
the rates set out in paragraph (a) of this 
subclause. 

(c) Senior Clerks $295.70 
(Classified as such or in default 
of agreement by the Board of 
Reference.) 

(3) Junior Workers: 
(a) Percentage of the rate for an 

adult employee at 21 years of 
age per week: 
At 15 years of age 40% $110.22 
At 16 years of age 50% $137.75 
At 17 years of age 60% $165.30 
At 18 years of age 70% $192.30 
At 19 years of age 80% $220.85 
At 20 years of age 90% $247.95 

(b) Junior stenographers, comptometer or 
calculating or ledger machine operators 
shall receive in addition to the rates set out 
in paragraph (a) of this subclause, the 
following amounts: 
At 17 years of age $0.70 
At 18 years of age $1.00 
At 19 years of age $2.20 
At 20 years of age $3.00 

(4) (a) Casual clerks may be employed at an 
hourly rate for a lesser period than four weeks and 
shall be paid while so employed 25 per cent in 
addition to the rates prescribed above, with a 
minimum engagement of four hours: Provided that, 
notwithstanding anything contained in this 
subclause, the basis and terms of employment of 
casual clerks may be varied in any particular case by 
agreement in writing between the employer and the 
union. 

(b) Subject to any agreement between the 
employer and the employee to the contrary 
subclause (6) of Clause 7.—Hours shall not apply to 
casual employees. 

(5) (a) Part-time employees may be employed 
following written notification by the employer to 
the Union, at an hourly rate for a lesser period per 
week than the hours usually worked in each 
establishment. 

(b) Provided however, that if the Union should 
object to the employment by any employer of a part- 
time employee such objection must be made within 
48 hours from the time of the Union receiving such 
application from the employer. 

(c) Any objection lodged within the aforesaid 48 
hours may be referred to a Board of Reference. 
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(d) Payment for annual leave and sick pay for 
part-time employees, shall be strictly related pro- 
portionately in accordance with the number of 
hours worked, to the conditions prescribed in each 
establishment for full-time employees. 

(e) Subject to any agreement between the 
employer and the employee to the contrary 
subclause (6) of Clause 7.—Hours shall not apply to 
part-time employees. 

5. Delete Clause 24.—Saturday Work and insert 
in lieu:— 

24.—Deleted. 
6. Insert a new Clause 32.—Junior Employees — 

Special Orders:— 
32.—Junior Employees — Special Orders. 

Notwithstanding the provisions of this award 
contained elsewhere than in this clause an employer 
may pay a junior employee including an apprentice 
engaged pursuant to this clause after 4 July 1985 at a 
rate of wage less than that to which the employee 
would be entitled were it not for this clause if and 
only if the employee agrees and the Commission 
approves and so orders. 

CLERKS' 
(Custom and/or Shipping and/or Forwarding Agents). 

Award No. 47 of 1948. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 636 of 1985. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Frank Cadd & Co Ltd and Others, Respondents. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the appli- 
cant and Mr R.H. Gifford on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Clerks' (Custom and/or Shipping 
and/or Forwarding Agents) Award No. 47 of 1948 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 1st day of January 1987. 

Dated at Perth this 2nd day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Delete Clause 2.—Arrangement and insert in 

lieu:— 
2. —Arrangement. 

1. Title. 
2. Arrangement. 
3. Area. 
4. Scope. 
5. Definitions. 
6. Hours of Duty. 
7. Overtime. 
8. Meal Allowance. 
9. Holidays. 
10. Rates of Pay. 
11. Annual Leave. 
12. Termination of Service. 
13. Reference. 
14. Record. 
15. Board of Reference. 
16. Travelling Time. 
17. Mixed Functions. 
18. Aged and Infirm Workers. 

19. Proportion of Juniors. 
20. Certificate of Age, Etc. 
21. General. 
22. Term. 
23. Deleted. 
24. Liberty to Apply. 
25. Long Service Leave. 
26. Deleted. 
27. Compassionate Leave. 
28. Sick Leave. 
29. Maternity Leave. 
30. Location Allowances. 
31. Junior Employees — Special Orders. 

2. Delete Clause 6.—Hours of Duty and insert in 
lieu:— 

6.—Hours of Duty. 
(1) Subject to the terms of subclause (6) hereof 

the hours usually worked in each establishment 
immediately prior to the 1st day of January 1986, 
shall continue to be observed during the currency of 
this Award, and shall be worked in a five or 5 Vi day 
week at the option of the employer; provided that 
the hours to constitute a week's work shall not 
exceed 38 hours in any one week. 

(2) Notwithstanding subclause (1) of this clause: 
(a) In establishments where 19 days or less are 

worked in each four week cycle, up to 40 
hours may be worked in any three weeks of 
such cycle. 

(b) In establishments where not more than 
four hours are worked on one day of each 
two week cycle up to 40 hours in any one 
week may be worked on one of those two 
weeks. 

(3) The lunch hour shall be taken at a time 
mutually arranged between the employer and the 
worker between the hours of 11.30 a.m. and 2.30 
p.m. provided that the maximum period to be 
worked without a lunch break is five hours. One full 
hour shall be allowed for lunch. Provided that by 
agreement between the Union arid the employer a 
lesser period not shorter than 30 minutes may be 
taken. 

(4) When a midnight shift is worked, one hour for 
breakfast shall be taken at a time mutually arranged 
between the employer and the worker between the 
hours of 7.00 a.m. and 9.00 a.m. Provided that by 
agreement between the Union and employer a lesser 
period not shorter than 30 minutes may be taken. 

(5) Any work performed as part of the ordinary 
weekly hours of duty up to 12 noon on a Saturday 
shall be paid for at the rate of time and a quarter. 
Ordinary hours worked between 12 noon and 1.00 
p.m. on a Saturday shall be paid for at the rate of 
time and one half. 

(6) In those establishments where immediately 
prior to the 1st day of January 1986 the ordinary 
hours of duty exceeded 38 in any one week the 
38-hour week shall be implemented: 

(a) Where specific agreement is reached 
between the employer and employees 
affected, by one of the following methods: 

(i) by employees being required to 
work not more than 19 days in each 
four week cycle; or 

(ii) by employees being required to 
work not more than four hours on 
one day of each two week cycle; or 

(iii) by employees being required to 
work not more than six hours on 
one day of each week; or 

(iv) by employees being required to 
work less than eight ordinary hours 
on each day. 

(b) In the event of agreement not being 
reached under paragraph (a) of this 
subclause, by the following methods: 
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(i) In establishments employing 15 or 
more employees per week in 
accordance with this award, the 
subclause (a) (i) method only shall 
be applied. 

(ii) In establishments employing more 
than five but less than 15 employees 
per week in accordance with this 
award, the methods provided by 
any of subclauses (a) (i), (a) (ii) or 
(a) (iii) only shall be applied. 

(iii) In establishments employing five or 
less employees per week in 
accordance with this award any of 
the subclause (a) methods shall be 
applied. 

(c) In any case where agreement is reached 
between an employer and an employee 
pursuant to paragraph (a) of this 
subclause, the Union shall be notified in 
writing no later than seven days prior to 
the implementation of such agreement. 

(d) Any dispute concerning the method of 
implementation shall be referred to the 
WA Industrial Relations Commission. 

(e) An employee shall not be required to work 
on a day or partial day when such a day is 
the rostered day or partial day off for that 
employee, unless such employee elects to 
work on such day. Where an employee so 
elects, all time worked shall be paid for at 
double time, with a minimum payment of 
four hours at double time. 

(f) By agreement, employees may request an 
alternate day to the rostered day off within 
the current cycle for personal reasons. 

(g) Schedules^ of rostered days off will be 
published and displayed in a place 
accessible to staff six months in advance. 

(h) If a public holiday falls on a rostered day 
off due to an employee under placita (i) or 
(ii) of paragraph (a) of this subclause, such 
employee shall be compensated in one of 
the following methods by agreement 
between the employer and the employee: 

(i) payment of an additional day's 
wages, or 

(ii) another day shall be allowed with 
pay within 28 days, or 

(iii) an additional day shall be added to 
the annual leave entitlement. 

(7) (a) Paragraphs (b) and (c) of this clause 
applies to all those establishments where 
immediately prior to the 1st day of January 1986 the 
ordinary hours of duty exceeded 38. In the case of 
establishments where immediately prior to the 1st 
day of January 1986 the ordinary hours of duty 
where 38 hours or less subclauses (b) and (c) of this 
clause may only be applied after that date, where an 
employer introduces a system of working ordinary 
hours on not more than 19 days in each four weekly 
cycle. Where any method of payment other than 
weekly payment by cash had been introduced prior 
to the said date, that alternate method of payment 
may only continue for so long as each employee so 
paid agrees. 

(b) (i) The employer may elect to pay employees 
in cash, by cheque or by means of a credit 
transfer to a bank, building society or 
credit union account in the name of the 
employee. The day that the credit transfer 
is credited to the employee's account shall 
be deemed to be the date of payment. 

(ii) Payment shall be made within three 
trading days from the last day of the pay 
period and if in cash or by cheque shall be 
made during the employee's ordinary 
working hours. 

(iii) No employer shall change its method of 
payment to employees without first giving 
them at least four weeks' notice of such 
change. 

(iv) No employee shall be required to accept a 
change in the method of payment if such 
change causes hardship. Any dispute con- 
cerning hardship in a particular case shall 
be referred to a Board of Reference for 
determination. 

(c) (i) The employer may elect to pay employees 
weekly or fortnightly in accordance with 
paragraph (b) of this clause. 

(ii) No employer shall change the frequency of 
payment to employees without first giving 
them and the Union at least four weeks' 
notice of such change. 

(iii) The method of introducing a fortnightly 
pay system shall be by the payment of an 
additional week's wages in the last weekly 
pay before the change to fortnightly pays 
to be repaid by equal fortnightly 
deductions made from the next and subse- 
quent pays provided the period for repay- 
ment shall not be less than 20 weeks, or 
some other method agreed upon by the 
Union and the employer. 

(8) For the purposes of effecting the rostering off 
of workers as provided by this award, ordinary 
wages may be paid either for the actual hours 
worked each pay period or an amount being calcu- 
lated on the basis of the average 38 hours per week. 

(9) Notwithstanding the other provisions of this 
clause an employer and the Union may agree that 
ordinary hours shall be worked over 19 days of a 
four week cycle on such other basis as may be 
agreed. Such agreement shall be in writing. 

3. Delete Clause 7.—Overtime and insert in lieu:— 
7.—Overtime. 

(1) All time worked on any one day outside the 
ordinary hours of duty shall be paid for at the rate of 
time and one-half for the first two hours; and all 
time worked after the first two hours and, except as 
provided elsewhere in this award, all time worked 
after 12 noon on Saturday shall be paid for at the 
rate of double time. 

(2) (a) All time worked on any of the holidays 
prescribed by this Award shall be paid for at the rate 
of double time and a half. 

(b) All time worked on Sundays shall be paid for 
at the rate of double time. 

(3) In the computation of overtime each day shall 
stand by itself. 

(4) (a) An employer may require any worker to 
work reasonable overtime at overtime rates, and 
such worker shall work overtime in accordance with 
such requirement. 

(b) No organisation, party to this award or 
worker or workers covered by this award shall in any 
way, whether directly or indirectly be a party to or 
concerned in any ban, limitation or restriction upon 
the working of overtime in accordance with the 
requirements of this subclause. 

(5) Any clerk in receipt of a salary at the rate of 20 
per cent per week or more in excess of the rate herein 
prescribed for a senior clerk shall not be entitled to 
payment of overtime rates for any overtime worked. 

(6) (a) When overtime work is necessary it shall, 
wherever reasonably practicable, be so arranged 
that workers have at least 10 consecutive hours off 
duty between the work of successive days. 

(b) A worker who works so much overtime 
between the termination of his ordinary work on 
one day and the commencement of his ordinary 
work on the next day that he has not at least 10 
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consecutive hours off duty between those times 
shall, subject to this subclause, be released after 
completion of such overtime until he has had 10 
consecutive hours off duty without loss of pay for 
ordinary working time occurring during such 
absence. 

(c) If, on the instructions of this employer, such a 
worker resumes or continues work without having 
had such 10 consecutive hours off duty, he shall be 
paid at double rates until he is released from duty for 

■ such period and he shall then be entitled to be absent 
until he has had 10 consecutive hours off duty 
without loss of pay for ordinary working time 
occurring during such absence. 

(d) Where a worker is called into work on a 
Sunday or public holiday preceding an ordinary 
working day, he shall, wherever reasonably 
practicable, be given 10 consecutive hours off duty 
before his usual starting time on the next day. If this 
is not practicable then the provisions of 
subparagraphs (b) and (c) of this paragraph shall 
apply mutatis mutandis. 

4. Delete Clause 10.—Rates of Pay and insert in lieu 
thereof:— 

10.—Rates of Pay. 
An employer on whom this award is binding shall 

not increase the rate of wage payable to an employee 
on 6 October 1983, or otherwise vary the conditions 
of employment applicable to an employee on that 
date so as to increase that employer's labour costs 
except to the extent that in any such increase has 
been authorised by the Commission after that date. 

(1) The following shall be the mimmum rates of 
wages per week payable to employees covered by 
this award from the first pay period commencing on 
or after the 1st day of July 1986. 

(2) Adult Employees (rate per week): 
(a) At 21 years of age $275.50 

At 22 years of age $279.20 
At 23 years of age $282.60 
At 24 years of age $286.20 
At 25 years of age and over $290.30 

(b) Adult stenographer, comptometer or 
calculating or ledger machine operators 
shall receive $3.60 per week in addition to 
the rates set out in paragraph (a) of this 
subclause. 

(c) Senior Clerks $295.70 
(Classified as such or in default 
of agreement by the Board of 
Reference.) 

(3) Junior Workers: 
(a) Percentage of the rate for an 

adult employee at 21 years of 
age per week: 
At 15 years of age 40% $110.20 
At 16 years of age 50% $137.75 
At 17 years of age 60% $165.30 
At 18 years of age 70% $192.30 
At 19 years of age 80% $220.85 
At 20 years of age 90% $247.95 

(b) Junior stenographers, comptometer or 
calculating or ledger machine operators 
shall receive in addition to the rates set out 
in paragraph (a) of this subclause, the 
following amounts: 
At 17 years of age $0.70 
At 18 years of age $1.00 
At 19 years of age $2.20 
At 20 years of age $3.00 

(4) (a) Casual clerks may be employed at an 
hourly rate for a lesser period than four weeks and 
shall be paid while so employed 25 per cent in. 
addition to the rates prescribed above, with a 
minimum engagement of four hours: Provided that, 
notwithstanding anything contained in this 

subclause, the basis and terms of employment of 
casual clerks may be varied in any particular case by 
agreement in writing between the employer and the 
union. 

(b) Subject to any agreement between the 
employer and the employee to the contrary 
subclause (6) of Clause 7.—Hours shall not apply to 
casual employees. 

(5) (a) Part-time employees may be employed 
following written notification by the employer to 
the Union, at an hourly rate for a lesser period per 
week than the hours usually worked in each 
establishment. 

(b) Provided however, that if the Union should 
object to the employment by any employer of a part- 
time employee such objection must be made within 
48 hours from the time of the Union receiving such 
application from the employer. 

(c) Any objection lodged within the aforesaid 48 
hours may be referred to a Board of Reference. 

(d) Payment of annual leave and sick pay for 
part-time employees shall be strictly related pro- 
portionately in accordance with the number of 
hours worked, to the conditions prescribed in each 
establishment for full-time employees. 

(e) Subject to any agreement between the 
employer and the employee to the contrary 
subclause (6) of Clause 7.—Hours shall not apply to 
part-time employees. 

5. Delete Clause 23.—Saturday Work and insert 
in lieu:— 

23.—Deleted. 
6. Insert a new Clause 31.—Junior Employees — 

Special Orders:— 
31.—Junior Employees — Special Orders. 

Notwithstanding the provisions of this award 
contained elsewhere than in this clause an employer 
may pay a junior employee including an apprentice 
engaged pursuant to this clause after 4 July 1985 at a 
rate of wage less than that to which the employee 
would be entitled were it not for this clause if and 
only if the employee agrees and the Commission 
approves and so orders. 

CLERKS (Swan Brewery Company Limited). 
Award No. AS of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1054 of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Swan Brewery Company Limited, Respondent. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the appli- 
cant and Mr P.J. McGuire on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Clerks (Swan Brewery Company 
Limited) Award No. A5 of 1986 be varied in 
accordance with the following Schedule and that 
such variation shall have effect for Clause 
8.—Overtime as from the beginning of the first pay 
period commencing on or after the 18th day of 
December 1986. 

Dated at Perth this 13th day of January 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 8.—Overtime: Delete the amount of $3.75 

where it appears in subclause (2) and insert in lieu the 
amount $3.85. 

CLERKS 
(Swan Brewery Company Ltd). 

Award No. AS of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 820 of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Swan Brewery Company Limited, Respondent. 

Order. 
HAVING heard C.D. Panizza on behalf of the applicant 
and Mr P.J. McGuire on behalf of the respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Clerks (Swan Brewery Company 
Limited) Award No. A5 of 1986 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
1st day of July 1986. 

Dated at Perth this 20th day of January 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 21.—Rates of Pay: Delete this clause and insert 

in lieu thereof:— 
21.—Rates of Pay. 

An employer on whom this award is binding shall 
not increase the rate of wage payable to an employee 
on 6 October 1983, or otherwise vary the conditions 
of employment applicable to an employee on that 
date so as to increase that employer's labour costs 
except to the extent that any such increase has been 
authorised by the Commission after that date. 

The minimum rates of wages payable to 
employees covered by this award shall be as 
contained in the following table — 

(1) Graded Adults — 
Grade A 1 

2 
3 

Grade B 1 
2 
3 

Grade C 1 
2 
3 

(2) Ungraded Adults — 
At 28 years of age and over 
At 27 years of age 
At 26 years of age 
At 25 years of age 
At 24 years of age 
At 23 years of age 
At 22 years of age 
At 21 years of age 

per week 

416.10 
410.90 
405.70 
397.30 
392.20 
387.40 
377.90 
373.40 
368.80 

362.90 
354.90 
349.40 
343.10 
334.40 
328.00 
322.70 
316.60 

(3) Special Rates — 
(a) Secretaries, stenographers, accounts 

typists, comptometer operators, ledger 
posting machine or punch card tabulator 
operators, teletypists, audio typists and 
switchboard operators — 

At 27 years of age and over 366.50 
At 26 years of age 353.00 
At 25 years of age 346.30 
At 24 years of age 338.60 
At 23 years of age 331.50 
At 22 years of age 326.20 
At 21 years of age 320.40 

(b) Senior Secretaries — 
Secretary 1 376.80 
Secretary 2 387.10 

(c) Display Clerk 387.80 
(d) Programmer 398.40 

(4) Juniors (per cent of minimum adult rate for 
classification in which employed) 

At 20 years of age 92 Vo 
At 19 years of age 75% 
At 18 years of age 65% 
At 17 years of age 55% 
At 16 years of age and under 50% 

CLUB WORKERS. 
Award No. 12 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 731 of 1985. 

Between Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
Branch, Union of Workers, Applicant and 
Kalamunda Club (Inc) and Others, Respondents. 

Order. 
HAVING heard Mr E.L. Fry on behalf of the applicant 
and Mr K. Farrell on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Club Workers' Award No. 12 of 1976 be 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 19th day of December 1986. 

Dated at Perth this 19th day of December 1986. 

(Sgd.) S.A. KENNEDY, 
Commissioner. 

Schedule. 
1. Clause 9.—Additional Rates for Ordinary Hours: 

Delete this clause and insert in lieu thereof the, 
following:— 

9.—Additional Rates for Ordinary Hours. 
(1) A worker who is required to work any of his 

ordinary hours between 7.00 p.m. and 7.00 a.m. 
Monday to Friday, both inclusive, shall be paid at 
the rate of an extra 85 cents per hour for each such 
hour, or part thereof worked, with a minimum 
payment of $1.70 per day. Provided that any worker 
who works the majority of his ordinary hours 
between 12 midnight and 7.00 a.m. shall be paid 90 
cents per hour extra for each such hour, or part 
thereof worked. 

(2) All time worked during the ordinary hours of 
work on Saturdays and Sundays shall be paid for at 
the rate of time and a half. 
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(3) A worker who is required to work any of his 
ordinary hours on any day in more than one period 
of employment, other than for meal breaks as pre- 
scribed in accordance with the provisions of Clause 
13.—Meal Breaks of this Award, shall be paid an 
allowance of $1.42 per day, for such broken work 
period worked. 

2. Clause 12.—Part-Time Workers: Delete subclause 
(3) from this clause and insert in lieu thereof the 
following:— 

(3) A part-time worker who is required to work 
any of his ordinary hours between 7.00 p.m. and 
7.00 a.m. Monday to Friday, both inclusive, shall be 
paid at the rate of an extra 85 cents per hour for each 
such hour, or part thereof worked, with a minimum 
payment of $ 1.70 per day. Provided that a part-time 
worker who works the majority of his ordinary 
hours between 12 midnight and 7.00 a.m., shall be 
paid 90 cents per hour extra for each such hour, or 
part thereof worked. 

3. Clause 14.—Meal Money: Delete from this clause 
the figures "4.15" and insert in lieu thereof the figures 
"4.73". 

4. Clause 21.—Wages: Delete subclause (2) from this 
clause and insert in lieu thereof the following:— 

(2) In-Charge Rates: A worker (other than a Chef 
or Housekeeper) who is appointed and placed in 
charge of other workers by the employer shall be 
paid the following rates in addition to his or her 
normal wage — 

$ Per Week 
(a) if placed in charge of less than 

7.60 six workers  
(b) if placed in charge of six to 

10.10 10 workers  
(c) if placed in charge of 11 to 

11.60 20 workers  
(d) if placed in charge of more 

19.40 than 20 workers  

5. Clause 42.—District Allowance: Delete subclause 
(1) from this clause and insert in lieu thereof the 
following:— 

(1) Subject to the provisions of this clause, in 
addition to the wages prescribed in Clause 21.— 
Wages of this award, a married worker shall be paid 
the following allowances per week when employed 
in the towns described hereunder. 

Town $ 
Agnew  21.60 
Balladonia  19.80 
Barradale   29.00 
Boulder  8.40 
BremerBay  11.60 
Broad Arrow  8.40 
Broome  33.70 
Bulla Bulling  8.40 
Bullfinch   10.40 
Carnarvon   17.10 
Carrabin   10.40 
Cockatoo Island  37.20 
Cocklebiddy  21.60 
Coolgardie  8.40 
Cue  21.60 
Dampier  29.00 
Day Dawn  21.60 
Denham  17.10 
Derby  35.20 
Esperance  7.00 
Eucla  23.70 
Exmouth  29.50 
Fitzroy Crossing  42.00 
Fimiston  8.40 
Gascoyne Junction  17.10 
Gibson  7.00 
Goldsworthy   21.00 

Grass Patch  7.00 
Halls Creek  47.00 
Hopetoun  11.60 
Kalbarri   6.70 
Kalgoorlie  8.40 
Kambalda  8.40 
Kookynie  11.60 
Karratha   33.80 
Koolan Island  37.20 
Koolyanobbing  10.40 
Kumarina  21.00 
Kununurra  53.90 
Lake Argyle  53.90 
Laverton   21.40 
Learmonth  29.50 
Leinster  21.60 
Leonora  21.40 
Madura  21.80 
Marble Bar  50.30 
Marvel Loch  10.40 
Meekatharra   18.50 
Menzies  21.40 
Moorine Rock  10.40 
Mount Magnet  22.70 
Mundrabilla  22.80 
Newman  20.50 
Norseman  17.20 
Nullagine  50.00 
Onslow   35.00 
Pannawonica  27.40 
Paraburdoo   27.00 
Paynes Find  22.70 
Port Hedland  28.70 
Ravensthorpe   11.60 
Roebourne  38.70 
Salmon Gums  7.00 
Sandstone  21.60 
Shark Bay  17.10 
Shay Gap  21.00 
Southern Cross  10.40 
South Hedland  28.70 
Telfer  !  47.40 
Teutonic Bore  21.60 
Tom Price  27.00 
Wannoo  17.10 
Westonia  10.40 
Whim Creek  33.70 
Wickham  33.10 
Widgiemooltha  8.40 
Wiluna  22.10 
Windarra  21.40 
Wittenoom   44.60 
Wurarga  22.70 
Wyndham  51.40 
Yalgoo  22.70 

CLUB WORKERS. 
Award No. 12 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 839 of 1986. 

Between Royal Perth Yacht Club of WA (Incorporated) 
and Others, Applicants and Federated Liquor and 
Allied Industries Employees' Union of Australia, 
Western Australian Branch, Union of Workers, 
Respondent. 

Order. 
HAVING heard Mr K.J. Farrell and later Mr R.H. 
Gifford on behalf of the applicants, Mr E.L. Fry on 
behalf of the respondent and Mr N.R. Whitehead on 
behalf of the Honourable Minister for Industrial 
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Relations (intervening) and by consent, the Commission (b) The minimum payments prescribed by 
in Court Session, pursuant to the powers conferred on it subclause (3) of Clause 10.—Overtime of 
under the Industrial Relations Act 1979 hereby orders: this award shall not apply where a 

That the "Club Workers" Award No. 12 of 1976 worker's hours continue from a rostered 
as varied be further varied in accordance with the day into his rostered day off. 
following schedule and that such variation shall (c) The provisions of subclause (6) of Clause 
have effect on and from the 12th day of December 12.—Part-Time Workers of this award 
1986. shaU not apply. 

Dated at Perth this 12th day of December 1986. 
By the Commission in Court Session. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After the numerals and 

word 44.—Trainees insert the numerals and words 45.— 
America's Cup Defence and Special Events. 

2. Clause 30.—Board and/or Lodging: Delete this 
clause and insert in lieu: 

30.—Board and/or Lodging. 
(1) No worker shall be compelled to board and/or 

lodge on the employer's premises and it shall not be 
a condition of employment that any worker shall 
board and/or lodge on the employer's premises, but 
where by mutual consent board and/or lodging is 
provided, the employer shall be entitled to deduct in 
respect of such worker the following maximum 
amounts per week: 

(a) Full board and lodging — single 
accommodation, $40.67 per week; shared 
accommodation $28.46 per week. 

(b) Full board of 21 meals per week — $32.53. 
(c) Full lodging — single accommodation, 

$8.13; shared accommodation, no charge. 
(d) The foregoing amounts shall be reduced 

pro rata for any period less than one week. 
(e) Notwithstanding the foregoing any 

worker, who is in receipt of less than the 
full adult rate, shah not have deducted an 
amount in excess of 70 per cent of the 
aforesaid rates. 

(2) Mutual consent for the purpose of this clause 
means a document which the worker has signed 
agreeing to the amount of board and/or lodging 
offered by the employer. Such agreement may be 
cancelled by either party giving seven days' notice in 
writing to the other party. 

(3) Workers sleeping in shall be provided with a 
common sitting room apart from their bedrooms 
and shall have access to a properly equipped bath- 
room and also have access to a laundry at such times 
as are mutually agreed upon between the worker and 
the employer. 

(4) Any dispute in respect to the application of 
this clause shall be referred to a Board of Reference 
for determination. 

3. After Clause 44.—Trainees insert a new Clause 
45.—America's Cup Defence and Special Events in the 
following terms: 

45.—America's Cup Defence and Special Events. 
Where a licence is granted under the provisions of 

Acts Amendment (America's Cup Defence and 
Special Events) Act 1985 of the Liquor Act 1970 the 
following provisions shall apply: 

(a) Notwithstanding the provisions of Clause 
8.—Hours of this award the ordinary 
hours of work for Bar Attendants may 
include Sunday, provided that such 
ordinary hours worked shall be paid for at 
the rate of double time. 

ENROLLED NURSES AND NURSING ASSISTANTS 
(Government). 

Award No. 7 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 759 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
Western Australian Branch, Applicant and Royal 
Perth Hospital and Others, Respondents. 

Order. 
HAVING heard Mr A.R. Beech and with him Ms S. 
Jackson on behalf of the applicant and Mrs P. Bentley 
intervening on behalf of private health care industry and 
the Confederation of Western Australian Industry 
(Incorporated); Mr M.J. Murray QC and with him Mr 
J.A. Spurling intervening on behalf of the Minister for 
Industrial Relations and Mr J. Serich and with him Mr J. 
Flood and Mr M. Orrell on behalf of the respondents, 
and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Enrolled Nurses and Nursing Assistants 
(Government) Award No. 7 of 1978 be varied in 
accordance with the following Schedule. 

Dated at Perth this 23rd day of December 1986. 
By the Commission in Court Session. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Clause 31.—Wages: Delete this clause and insert in 

lieu: 
31.—Wages. 

The minimum weekly rate of wage payable to 
employees covered by this award shall be as set out 
hereunder with the rates prescribed in Column A to 
operate from the beginning of the first pay period 
commencing on or after 1 January 1987 and the 
rates prescribed in Column B to operate from the 
beginning of the first pay period commencing on or 
after 1 July 1987: 

Total Wage 
Per Week 

Column Column 
A B 
$ $ 

(1) Enrolled Nurse 
1st year of employment 325.30 328.40 
2nd year of employment 329.80 332.90 
3rd year of employment 

and thereafter 339.60 342.80 
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Total Wage 
Per Week 

Column Column 
A B 
$ $ 

(2) Trainee Enrolled Nurse 
1st year of training 210.00 
2nd year of training 244.70 

Provided that an Enrolled 
Nurse undergoing training 
in a post basic course 
approved by the Nurses' 
Board will be paid the 
"first year of 
employment" rate of wage 
during the training period. 
Provided further that a 
Trainee Enrolled Nurse 
who has previously 
qualified as a Mothercraft 
Nurse shall be paid the 
"second year of training" 
rate of wage from her date 
of commencement. 

(3) Enrolled Nurses — Special 
Class 357.20 362.30 

(4) Nursing Assistant 
(a) at 19 years of age and 

over 
1st year of 

employment 295.30 
2nd year of 

employment 304.70 
3rd year of 

employment and 
thereafter 314.30 

(b) Under 19 years of age [percentage of the 
total wage prescribed for a Nursing 
Assistant in her first year of employment 
in subclause (4) (a) hereof per week]. 

% 
Under 17 years of age 73 
Under 18 years of age 81 
Under 19 years of age 87 

(5) (a) The ordinary rate of wage prescribed in 
subclause (1) hereof shall be increased by $8.30 per 
week when a registered nursing aide has obtained a 
post basic certificate approved by the Nurses Board 
of WA and she is required to use the knowledge 
gained in that Certificate as part of her employment. 

(b) The ordinary rate of wage prescribed in 
subclause (1) hereof shall be increased by $6.60 per 
week when a registered nursing aide becomes 
proficient to do work deemed extraordinary by the 
employer or the Western Australian Industrial 
Relations Commission. 

An employee who is considered proficient to 
operate a renal dialysis machine shall be entitled to 
this allowance while operating this machine. 

The allowance prescribed in subclause (5) (a) shall 
in substitution for the allowance in subclause (5) (b) 
where either or both may be considered appropriate. 

(6) (a) The rate of wages prescribed in subclause 
(2) of this clause for Trainee Enrolled Nurses shall 
be varied so as to maintain the relationship that 
exists as at the date of this Order with the rates 
prescribed for a Student Nurse in her first and 
second years of service as contained in the Nurses 
(Public Hospitals) Award No. 6 of 1968. 

(b) No employee, who at the date of this order 
was in receipt of a rate of wage higher than that 
prescribed herein for his or her classification of 
work shall have that rate reduced by the operation 
of this clause. 

(c) A Nursing Assistant who has completed her 
first year of service and who is accepted for training 
as a Nursing Aide, shall be paid not less than she 
would have received had she continued as a Nursing 
Assistant. 

(d) Any employee who has passed the 
examination for registration prescribed by the 
Nurses Board of WA shall for the purposes of this 
clause be deemed to be an Enrolled Nurse. 

(e) (i) When the term "year of employment" is 
used in this clause it shall mean all service 
whether full-time or part-time in any of the 
classifications contained in this award with 
any hospital covered by this award and 
shall be calculated in periods of completed 
months from the date of commencement 
of work covered by this award. 
"Service" in this context shall have the 
same meaning as it does in the Long 
Service Leave conditions appropriate to 
the employee concerned, but confined to 
respondents to this award; except where 
the employer or the Western Austrahan 
Industrial Relations Commission deems it 
appropriate to include service with 
hospitals not respondent to this award. 

(ii) Employees shall be paid the rates shown in 
this clause according to their year of 
employment calculated in accordance with 
the provisions of this subclause. Proof of 
previous service, if required by the 
employer, shall rest on the employee; 
provided that production of the certificate 
of certificates referred to in paragraph (iii) 
hereof, shall be sufficient proof for the 
purpose of this paragraph. 

(iii) Each employee whose service terminates 
shall at the time of termination be given a 
certificate signed by the employer in which 
shaE be stated the name of the employee, 
the period of service, whether the service 
was full-time or part-time and the classifi- 
cations in this award in which work has 
been carried out. 
Provided that where an employee 
terminates without that employee having 
given the prescribed period of notice, the 
employer shall be under no obligation to 
provide the certificate at the time of 
termination. The employee shall, 
however, be entitled to request and receive 
the certificate at any time after the 
termination. 

(7) Minimum Wage: No employee employed 
under this award who is 21 years of age or over shall 
receive less than the minimum wage for males pre- 
scribed from time to time by the Western Australian 
Industrial Relations Commission. 

(8) Leading Hands shall be paid the ordinary 
wage prescribed for the classification in which they 
are employed increased by: 

(a) $12.40 per week when in charge of not less 
than three and not more than 10 other 
employees; 

(b) $18.70 per week when in charge of more 
than 10 and not more than 20 other 
employees; and 

(c) $25.10 per week when in charge of more 
than 20 employees. 

(9) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 24 December 1983, or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs except to the extent that any 
such increase has been authorised by the Commis- 
sion, after that date. 
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ENROLLED NURSES AND NURSING ASSISTANTS 
(Private). 

Award No. 8 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1194 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and St John of God 
Hospital and Others, Respondents. 

Order. 
HAVING heard Ms S. Jackson on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondents, 
the Commission in Court Session, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, having satisfied itself that the terms of the General 
Order of the Commission No. 261 of 1986, dated 23 July 
1986, have been complied with, and by consent, hereby 
orders — 

That the Enrolled Nurses and Nursing Assistants 
(Private) Award No. 8 of 1978 as amended, be 
further amended in accordance with the following 
Schedule with respect to Column A to have effect 
from the beginning of the first pay period 
commencing on or after 1 January 1987 for private 
hospitals and the beginning of the first pay period 
commencing on or after 1 February 1987 for nursing 
homes, and with respect to Column B to operate 
with effect from the first pay period commencing on 
or after 1 July 1987 with regard to all respondents. 

Dated at Perth this 19th day of January 1987. 
By the Commission in Court Session. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Clause 30.—Wages: Delete this clause and insert the 

following in lieu thereof: 

30.—Wages. 
An employer on whom this award is binding shall 

not increase the rate of wage payable to an employee 
on 6 October 1983, or otherwise vary the conditions 
of employment applicable to an employee on that 
date so as to increase that employer's labour costs 
except to the extent that any such increase has been 
authorised by the Commission after that date. 

The minimum weekly rate of wages payable to 
covered bv this award shall be as set out 

Total Wage 
Per Week 

Column Column 
A B 
$ $ 

Provided further that an 
Enrolled Nurse (Student) who is 
21 years of age or over shall be 
paid at the rate applicable to a 
Nursing Assistant at 19 years of 
age and over in the first year of 
employment. 

(3) Enrolled Nurses — 
Special Class 357.20 362.30 

(4) Nursing Assistant: 
(a) At 19 years of age and 

over — 
1st year of 
employment 295.30 
2nd year of 
employment 304.70 
3rd year of 
employment and 
thereafter 314.30 

(b) Under 19 years of age [percentage of the 
total wage prescribed for a Nursing 
Assistant in her first year of employment, 
in subclause (4) (a) hereof, per week]. 

% 
Under 17 years of age 73 
Under 18 years of age 81 
Under 19 years of age 87 

(5) (a) The ordinary rate of wage prescribed in 
subclause (1) hereof shall be increased by $8.30 per 
week when a registered Enrolled Nurse has obtained 
a post basic certificate approved by the Nurses' 
Board of Western Australia and she is required to 
use the knowledge gained in that certificate, as part 
of her employment. 

(b) The ordinary rate of wage prescribed in 
subclause (1) hereof shall be increased by $6.60 per 
week when a registered Enrolled Nurse becomes 
proficient to do work deemed extraordinary by the 
employer or the Western Australian Industrial 
Relations Commission. 

An employee who is considered proficient to 
operate a renal dialysis machine shall be entitled to 
this allowance while operating this machine. 

The allowance prescribed in subclause (5) (a) shall 
be in substitution for the allowance in subclause (5) 
(b) where either or both may be considered 
appropriate. 

hereunder: 
Total Wage 
Per Week 

Column Column 
A B 
$ $ 

(1) Enrolled Nurse: 
1st year of employment 325.30 328.40 
2nd year of employment 329.80 332.90 
3rd year of employment 
and thereafter 339.60 342.80 

(2) Enrolled Nurse (Student): 
1st year of training 210.00 
2nd year of training 244.70 

Provided that an Enrolled 
Nurse under-going training in a 
post basic course approved by 
the Nurses' Board will be paid 
the "first year of employment" 
rate of wage during the training 
period. 

(6) (a) The rate of wage prescribed in subclause 
(2) of this clause for a Trainee Enrolled Nurse shall 
be varied so as to maintain the relationship that 
exists as at the date of this Order with the rates 
prescribed for a Student Nurse in her first and 
second years of experience as contained in the 
Nurses' (Private Hospitals) Award No. 1 of 1966. 

(b) No employee, who at the date of this Order 
was in receipt of a rate of wage higher than that 
prescribed herein for his or her classification of 
work shall have that rate reduced by the operation 
of this clause. 

(c) A Nursing Assistant who has completed her 
first year of employment and who is accepted for 
training as an Enrolled Nurse shall be paid not less 
than she would have received had she continued as a 
Nursing Assistant. 

(d) Any employee who has passed the examina- 
tion for registration prescribed by the Nurses' Board 
of Western Australia shall for the purpose of this 
clause be deemed to be an Enrolled Nurse. 
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(e) (i) When the term "year of employment" is 
used in this clause it shall mean all service 
whether full-time or part-time in any of the 
classifications contained in this award with 
any hospital covered by this award and 
shall be calculated in periods of completed 
months from the date of commencement 
of work covered by this award. 

(ii) The service referred to in paragraph (i) 
hereof may be increased by any similar 
service with hospitals not covered by this 
award, and in the event of a dispute 
between an employer and the union over 
the inclusion of such service for the 
purpose of determining the year of 
employment the dispute may be referred to 
the Industrial Relations Commission for 
determination. 

(iii) Employees shall be paid the rates shown in 
this clause according to their year of 
employment calculated in accordance with 
the provisions of this subclause. Proof of 
previous service, if required by the 
employer, shall rest on the employee; 
provided that production of the certificate 
or certificates referred to in paragraph (iv) 
hereof shall be sufficient proof for the 
purpose of this paragraph. 

(iv) Each employee whose service terminates 
shall at the time of termination be given a 
certificate signed by the employer in which 
shall be stated the name of the employee, 
the period of service, whether the service 
was full-time or part-time and the 
classifications in this award in which work 
has been carried out. 
Provided that where an employee 
terminates without that employee having 
given the prescribed period of notice, the 
employer shall be under no obligation to 
provide the certificate at the time of 
termination. The employee shall, 
however, be entitled to request and receive 
the certificate at any time after the 
termination. 

(7) Minimum Wage: No employee employed 
under this award who is 21 years of age or over shall 
receive less than the minimum wage for males 
prescribed from time to time by the Western 
Australian Industrial Relations Commission. 

(8) The hourly rate shall be calculated by dividing 
the weekly rate herein by 40. 

HOTEL AND TAVERN WORKERS. 
Award No. 31 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 840 of 1986. 

Between Sheraton-Perth Hotel and Others, Applicants 
and Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
Branch, Union of Workers, Respondent. 

Order. 
HAVING heard Mr K.J. Farrell and later Mr R.H. 
Gifford on behalf of the applicants, Mr E.L. Fry on 
behalf of the respondent and Mr N.R. Whitehead on 
behalf of the Honourable Minister for Industrial 
Relations (intervening) and by consent, the Commission 
in Court Session, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the "Hotel and Tavern Workers" Award 
No. 31 of 1977 as varied be further varied in 
accordance with the following schedule and that 
such variation shall have effect on and from the 12th 
day of December 1986. 

Dated at Perth this 12th day of December 1986. 
By the Commission in Court Session. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After the numerals and 

word 45.—Trainees insert the numerals and words 46.— 
America's Cup Defence and Special Events. 

2. Clause 30.—Board and/or Lodging: Delete this 
clause and insert in lieu: 

30.—Board and/or Lodging. 
(1) No worker shall be compelled to board and/or 

lodge on the employer's premises and it shall not be 
a condition of employment that any worker shall 
board and/or lodge on the employer's premises, but 
where by mutual consent board and/or lodging is 
provided, the employer shall be entitled to deduct in 
respect of such worker the following maximum 
amounts per week: 

(a) Full board and lodging of 21 meals per 
week: 

(i) single accommodation — $47.30 
per week 

(ii) shared accommodation — $35.50 
per week 

(b) Individual meals — $1.76 each. 
(c) Junior workers who are in receipt of less 

than the full adult rates, shall not have 
deducted an amount in excess of 70 per 
cent of the rates prescribed in paragraph 
(a) of this subclause. 

(d) The rates prescribed in paragraph (a) of 
this subclause, shall be reduced pro rata 
for any period less than one week. 

(2) Mutual consent for the purpose of this clause 
means a document which the worker has signed 
agreeing to the amount of board and/or lodging 
offered by the employer. Such agreement may be 
cancelled by either party giving seven days' notice in 
writing to the other party. 

(3) Workers sleeping in shall be provided with a 
common sitting room apart from their bedrooms 
and shall have access to a properly equipped bath- 
room and also have access to a laundry at such times 
as are mutually agreed upon between the worker and 
the employer. Provided where a worker is required 
to use a coin operated washing machine and/or 
dryer in a laundry, the board and/or lodging 
charges for that worker shall be reduced by an 
amount of $1.20 per week. 

(4) Any dispute in respect to the application of 
this clause shall be referred to a Board of Reference 
for determination. 

3. After Clause 45.—Trainees insert a new Clause 
46.—America's Cup Defence and Special Events in the 
following terms: 

46.—America's Cup Defence and Special Events. 
Where a licence is granted under the provisions of 

Acts Amendment (America's Cup Defence and 
Special Events) Act 1985 of the Liquor Act 1970 the 
following provisions shall apply: 

(a) Notwithstanding the provisions of Clause 
8.—Hours of this award the ordinary 
hours of work for Bar Attendants may 
include Sunday, provided that such 
ordinary hours worked shall be paid for at 
the rate of double time. 
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(b) The minimum payments prescribed by 
subclause (3) of Clause 10.—Overtime of 
this award shall not apply where a 
worker's hours continue from a rostered 
day into his rostered day off. 

(c) The provisions of subclause (6) of Clause 
12.—Part-Time Workers of this award 
shall not apply. 

HOSPITAL WORKERS (Hostel Supervisors). 
Award No. 6 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1297 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Braemar Presbyterian 
Home for the Aged and Others, Respondents. 

Order. 
HAVING heard Ms S. Jackson on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondents, 
the Commission in Court Session, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, having satisfied itself that the terms of the General 
Order of the Commission No. 261 of 1986, dated 23 July 
1986, have been complied with, and by consent, hereby 
orders — 

That the Hospital Workers (Hostel Supervisors) 
Award 1978 No. 6 of 1978 as amended, be further 
amended in accordance with the following Schedule 
with effect from the beginning of the first pay period 
commencing on or after 1 February 1987. 

Dated at Perth this 19th day of January 1987. 
By the Commission in Court Session. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Clause 25.—Wages: 
(i) Delete paragraph (a) of subclause (1) of this clause 

and insert the following in lieu thereof: 
$ 

(a) At 19 years of age and over — 
1st year of employment 295.30 
2nd year of employment 304.70 
3rd year of employment and 
thereafter 314.30 

(ii) Delete paragraph (a) of subclause (2) of this 
clause, and renumber paragraph (b) as paragraph (a); 
renumber paragraph (c) as paragraph (b). 

MEAT INDUSTRY (State). 
Award No. 9 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 869 of 1983. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Action Food Bams 
and Others, Respondents. 

Order. 
HAVING heard Mr J. Gerritsen on behalf of the appli- 
cant and Mr R.A. Heaperman on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Meat Industry (State) Award No. 9 of 
1979 as amended, by further amended in accordance 
with the following Schedule with effect from the 
first pay period commencing on and from 1 October 
1986. 

Dated at Perth this 13th day of January 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Immediately after the words "38 Special Rates and 

Provisions" in Clause 2.—Arrangements add the 
words:— 

39 Air Conditioning of Motor Vehicles. 
2. Add a new Clause 39.—Air Conditioning of Motor 

Vehicles as follows:— 
39.—Air Conditioning of Motor Vehicles. 

(1) Subject to the exclusions contained in sub- 
clause (2) of this clause, where the employer 
commences to lease or purchase a motor vehicle 
after 1 October 1986 for use by an employee 
working under the terms of this award, such motor 
vehicle shall be fitted with and continue to be fitted 
with a refrigerated air conditioning unit in reason- 
able working order. 

(2) Provided that subclause (1) of this clause shall 
not apply:— 

(a) if the employer, the employee and the 
union mutually agree in writing that an air 
conditioning unit should not be provided 
in respect of a particular vehicle. A copy of 
any such agreement shall be provided to 
the employer, the employee and the union. 

(b) to an employer in respect to an employee 
using a motor vehicle where such employee 
works solely outside of the summer 
months of the year. 

(c) to an employer in respect to an employee 
using a motor vehicle in any sector of 
Western Australia south of the 26th 
parallel of latitude in respect of which the 
provision of an air conditioning unit is 
mutually agreed in writing between the 
employer, the employee and the union to 
be inappropriate. Where no agreement is' 
reached the matter shall be determined by 
the Commission. 

(d) to an employer in respect to an employee 
using a motor vehicle in any sector of 
Western Australia south of the 26th 
parallel of latitude where the nature of 
deliveries in the industry involves a sub- 
stantial number of short duration stops 
which significantly affect the capability of 
an air conditioning unit in reducing the 
heat disability. This exclusion applies to 
van. drivers/salesmen of all descriptions. 
Any dispute as to the application of this 
paragraph shall be determined by the 
Commission. 
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MEAT INDUSTRY (State). 
Award No. 9 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 499 of 1985. 

Between Australasian Meat Industry Employees' Union 
Industrial Union of Workers, Perth — West 
Australian Branch, Applicant and Action Food 
Barns and Others, Respondents. 

Order. 
HAVING heard Mr J. Gerritsen on behalf of the apph- 
cant and Mr R.A. Heaperman on behalf of respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Meat Industry (State) Award No. 9 of 
1979 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the date hereof. 

Dated at Perth this 24th day of October 1986. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Delete paragraph (c) of subclause (6) of Clause 

9.—Rates of Wages and insert in lieu thereof the 
following:— 

(c) Exceeding three tonnes and under 
six tonnes capacity $281.40 

For each complete tonne over five tonnes capacity 
80 cents additional margin, provided that the 
maximum shall not exceed $12.00. 

2. Delete paragraph (e) of subclause (6) of Clause 
9.—Rates of Wages and insert in lieu thereof the 
following:— 

(e) Driver of articulated vehicle $288.70 
Exceeding eight tonnes capacity, for each 

complete additional tonne, 53 cents additional 
margin, provided that the maximum amount shall 
not exceed $11.00. 

Drivers of loaded motor vehicles (except tractors) 
drawing a loaded trailer (not to include a mechanical 
horse) $1.33 per day extra. 

3. Delete paragraph (b) of subclause (7) of Clause 9.— 
Rates of Wages and insert in lieu thereof the following:— 

(b) Workers required to work in a temperature 
below minus 16 degrees Celsius (four degrees 
Fahrenheit) shall be paid $1.30 per day extra; 
provided that if the temperature is below minus 18 
degrees Celsius (zero degrees Fahrenheit) he shall be 
paid $2.50 per day extra; and if the temperature is 
below minus 23 degrees Celsius (minus 10 degrees 
Fahrenheit) he shall be paid $5.00 per day extra. 

MEAT INDUSTRY (State). 
Award No. 9 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 599 of 1986. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Apphcant and Action Food Bams (WA) 
Pty Ltd and Others, Respondents. 

Order. 
HAVING heard Mr J. Gerritsen on behalf of the appli- 
cant and Mr R.A. Heaperman on behalf of the respon- 
dents, the Commission, pursuant to the powers 

conferred on it under the Industrial Relations Act 1979 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986 dated 23 July 1986 
have been complied with, and by consent, hereby 
orders — 

That the Meat Industry (State) Award No. 9 of 
1979 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 19th day of December 
1986. 

Dated at Perth this 24th day of December 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
Clause 28.—Clothing: Delete the figure "50" in the 

5th line of paragraph (a) of subclause (1) and insert in lieu 
thereof the figure "80". 

MINERAL SANDS MINING AND PROCESSING 
(Engineering and Budding Trades). 

Award No. 6 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1109 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Austrahan Branch), Perth, Applicant and 
Allied Eneabba Ltd and Others, Respondents. 

Order. 
HAVING heard Mr G. Cant on behalf of the applicant 
and Mr C. Jefferies on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 having satisfied 
itself that the terms of the General Order of the 
Commission No. 261 of 1986 dated 23 July 1986 have 
been complied with, and by consent, hereby orders — 

That the Mineral Sands Mining and Processing 
(Engineering and Building Trades) Award 1977 No. 
6 of 1977 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 3rd day of November 
1986. 

Dated at Perth this 24th day of December 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 9.—Overtime: Delete paragraph (g) of 

subclause (3) and insert in lieu:— 
(g) Subject to the provisions of paragraph (h) of 

this subclause, a worker required to work overtime 
for more than two hours shall be supplied with a 
meal by the employer, or be paid $4.31 for a meal, 
and if, owing to the amount of overtime worked, a 
second or subsequent meal is required, he shall be 
supplied with each meal by the employer or be paid 
$3.00 for each meal so required. 

2. Clause 13.—Special Rates and Provisions: Delete 
subclauses (1), (9) (c) and (11) and insert in lieu:— 

(1) General Disabilities 
(a) All workers shall be paid an allowance at 

the rate of $7.90 per week in consideration 
of the general disabilities in the industry to 
which they may be subjected from time to 
time in the performance of their duties. 
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(b) A worker shall be paid an additional 
allowance at the rate of seven cents per 
hour when working in a "wet process" 
plant. 

(c) A worker shall be paid an additional 
allowance at the rate of 19 cents per hour 
when working in a "beneficiation plant". 

(9) (c) Employees using toxic substances or 
materials of a like nature shall be paid 26 cents per 
hour extra. Employees working in close proximity to 
employees so engaged, shall be paid 19 cents per 
hour extra. 

(11) An electrician — special class, an electrical 
fitter and/or armature winder or an electrical 
instaUer who holds, and in the course of his employ- 
ment may be required to use, a current "A" Grade 
or "B" Grade Licence issued pursuant to the 
relevant regulation in force on the 28th day of 
February 1978 under the Electricity Act 1945 shall 
be paid an allowance of $11.70 per week. 

3. Clause 24.—Travelling Allowance: Delete 
subclause (1) and insert in lieu:— 

(1) If transport to and from the job is not 
provided by the employer, a travelling allowance of 
$1.18 per day shall be paid where a worker's home is 
more than five miles from the job by the shortest 
practicable route. 

4. Clause 25.—Clothing Allowance: Delete subclause 
(1) and insert in lieu:— 

(1) Each worker shall be paid an allowance of 
$1.40 per week for the purpose of purchasing 
overalls. 

5. Clause 26.—Wages: Delete subclauses (1), (3), (5) 
and (6) and insert in lieu:— 

Rates 
Per Week 

$ 
(1) Metal Trades: 

Fitter 308.80 
Fitter and Turner 308.80 
Machinist — First Class 308.80 
Fuel Injection Fitter 308.80 
Motor Mechanic 308.80 
Automotive Electrical Fitter 308.80 
Electrical Fitter 308.80 
Electrical Installer 308.80 
Boilermaker 308.80 
Welder — First Class 308.80 
Scientific Instrument Maker 

and/or Repairer 324.20 
Electrician Special Class 330.20 
Rigger and Scaffolder — 
(a) who is a licence holder for the 

purpose of the Inspection of the 
Scaffolding Act 292.90 

(b) who holds a licence under the 
said Act or whom the foreman 
and the licence holder under (a) 
agree is fully experienced as a 
Rigger 278.80 

(c) Other 282.30 
Machinist 272.70 
Tool Storeman 267.60 
Lube Bay Serviceman 262.90 
Greaser 260.00 
Tradesman's Assistant 256.80 

(3) Leading Hands: In addition to the 
appropriate wage rates prescribed in subclause (1) of 
this clause, a Leading Hand shall be paid — 

Rates 
Per Week 

$ 
(a) if placed in charge of not less 

than three and not more than 
10 other workers 14.20 

(b) if placed in charge of more than 
10 and not more than 20 other 
workers 21.80 

(c) if placed in charge of more than 
20 other workers 28.10 

(5) That subject to further order the amount of 
the State minimum wage for adult males in force at 
the date of this award shall be deemed to be $206.90 
and in the case of subsequent quarters shall be the 
said amount varied in accordance with movements 
in the Consumer Price Index for Perth. 

(6) Tool Allowance: Where an employer does not 
provide a tradesman or an apprentice with the tools 
ordinarily required by that tradesman or apprentice 
in the performance of his work as a tradesman or as 
an apprentice, the employer shall pay a tool 
allowance of — 

(a) $8.10 per week to such tradesman, or 
(b) in the case of an apprentice, a percentage 

of $8.10 being the percentage which 
appears against his year of apprenticeship 
in subclause (4) of this schedule, 

for the purpose of such tradesman or apprentice 
supplying and maintaining tools ordinarily required 
in the performance of his work as a tradesman or 
apprentice. 

6. Clause 27.—Service Pay: Delete subclause (1) and 
insert in lieu:— 

(1) All workers, including apprentices shall be 
paid a Service and Attendance Allowance in 
conformity with the following scale — 

Upon completion of six months' continuous 
service — $1.10 per week. 

Upon completion of 12 months' continuous 
service — $6.90 per week. 

Upon completion of two years' continuous 
service — $9.00 per week. 

Upon completion of three years' continuous 
service — $11.40 per week. 

Upon completion of four years' continuous 
service — $13.60 per week. 

Upon completion of five years' continuous 
service — $17.00 per week. 

MOTEL, HOSTEL, SERVICE FLATS 
AND BOARDING HOUSE WORKERS. 

Award No. 29 of 1974. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 842 of 1986. 

Between Red Castle Motel and Others, Applicants 
and Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
Branch, Union of Workers, Respondent. 

Order. 
HAVING heard Mr K.J. Farrell and later Mr R.H. 
Gifford on behalf of the applicants, Mr E.L. Fry on 
behalf of the respondent and Mr N.R. Whitehead on 
behalf of the Honourable Minister for Industrial 
Relations (intervening) and by consent, the Commission 
in Court Session, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the "Motel, Hostel, Service Flats and 
Boarding House Workers" Award No. 29 of 1974 as 
varied be further varied in accordance with the 
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following schedule and that such variation shall 
have effect on and from the 12th day of December 
1986. 

Dated at Perth this 12th day of December 1986. 
By the Commission in Court Session. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After the numerals and 

word 45.—Trainees insert the numerals and words 46.— 
America's Cup Defence and Special Events. 

2. Clause 30.—Board and/or Lodging: Delete this 
clause and insert in lieu: 

30.—Board and/or Lodging. 
(1) No worker shaU be compelled to board and/or 

lodge on the employer's premises and it shall not be 
a condition of employment that any worker shall 
board and/or lodge on the employer's premises, but 
where by mutual consent board and/or lodging is 
provided, the employer shall be entitled to deduct in 
respect of such worker the following maximum 
amounts per week: 

(a) Full board and lodging — single 
accommodation, $40.67 per week; shared 
accommodation $28.46 per week. 

(b) Full board of 21 meals per week — $32.53. 
(c) Full lodging — single accommodation, 

$8.13; shared accommodation, no charge. 
(d) The foregoing amounts shall be reduced 

pro rata for any period less than one week. 
(e) Notwithstanding the foregoing any 

worker, who is in receipt of less than the 
full adult rate, shall not have deducted an 
amount in excess of 70 per cent of the 
aforesaid rates. 

(2) Mutual consent for the purpose of this clause 
means a document which the worker has signed 
agreeing to the amount of board and/or lodging 
offered by the employer. Such agreement may be 
cancelled by either party giving seven days' notice in 
writing to the other party. 

(3) Workers sleeping in shall be provided with a 
common sitting room apart from their bedrooms 
and shall have access to a properly equipped bath- 
room and also have access to a laundry at such times 
as are mutually agreed upon between the worker and 
the employer. 

(4) Any dispute in respect to the application of 
this clause shall be referred to a Board of Reference 
for determination. 

3. After Clause 45.—Trainees insert a new Clause 
46.—America's Cup Defence and Special Events in the 
following terms: 

46.—America's Cup Defence and Special Events. 
Where a licence is granted under the provisions of 

Acts Amendment (America's Cup Defence and 
Special Events) Act 1985 of the Liquor Act 1970 the 
following provisions shaU apply: 

(a) Notwithstanding the provisions of Clause 
8.—Hours of this award the ordinary 
hours of work for Bar Attendants may 
include Sunday, provided that such 
ordinary hours worked shall be paid for at 
the rate of double time. 

(b) The minimum payments prescribed by 
subclause (3) of Clause 10.—Overtime of 
this award shall not apply where a 
worker's hours continue from a rostered 
day into his rostered day off. 

(c) The provisions of subclause (6) of Clause 
12.—Part-Time Workers of this award 
shall not apply. 
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NURSES (Home of Peace). 
Award No. 28 of 1963. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1235 of 1986. 

Between Royal Australian Nursing Federation Industrial 
Union of Workers, Perth, Applicant and Homes of 
Peace Incorporated, Respondent. 

Order. 
HAVING heard Mr M.A. Jahn on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondent, 
the Commission in Court Session, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, having satisfied itself that the terms of the General 
Order of the Commission No. 261 of 1986, dated 23 July 
1986, have been complied with, and by consent, hereby 
orders — 

That the Nurses' (Home of Peace) Award No. 28 
of 1963 as amended, be further amended in 
accordance with the following Schedule with respect 
to Column A to have effect from the beginning of 
the first pay period commencing on or after 1 
January 1987, and with respect to Column B to have 
effect from the beginning of the first pay period 
commencing on or after 1 May 1987. 

Dated at Perth this 19th day of January 1987. 
By the Commission in Court Session. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Clause 21.—Salaries: Delete this clause and insert in 

lieu: 
21.—Salaries. 

An employer on whom this award is binding shall 
not increase the rate of wage payable to an employee 
on 6 October 1983, or otherwise vary the conditions 
of employment applicable to an employee on that 
date so as to increase that employer's labour costs 
except to the extent that any such increase has been 
authorised by the Commission after that date. 

The minimum rate of wages per week payable to 
workers under this award shall be as follows. 

(1) Salaries be paid at least twice per calendar 
month or fortnightly at the option of the employer, 
provided that by agreement between the employer 
and the employee concerned, the salary may be paid 
once per calendar month. 

Column Column 
A B 
Per Week 

(2) Registered General Nurse: 
1st year of experience $357.10 — 
2nd year of experience $366.00 $373.00 
3rd year of experience $378.80 $386.10 
4th year of experience $389.60 $397.00 
Thereafter $402.40 $410.00 

Provided that a nurse who is 
in charge of a ward, department 
or floor during the off duty 
period of a charge nurse, in 
addition to the appropriate 
weekly wage prescribed for the 
classification of "Registered 
General Nurse" shall be paid at 
the rate of $9.80 per week. For 
the purpose of this proviso, 
"off duty period" shall mean 
the period of time between the 
termination of duty on one shift 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

Column Column 
A B 
Per Week 

and the commencement of duty 
on the next succeeding shift. It 
shall not include time off on 
account of meal breaks or rest 
periods. 

(3) Charge Nurse: 
Years of experience as such 

1st year 
2nd year 
3rd year 
4th year 
Thereafter 

Provided that a registered 
general nurse who is appointed 
charge nurse and who was in 
receipt of the "Thereafter" rate 
as set out in (2) shall commence 
on the 2nd year rate as a charge 
nurse. 

(4) Night Nurse in Charge or 
Assistant Matron: 
Average Occupied Beds 

171 and under 251 $523.00 $547.90 
251 and under 351 $539.70 $565.40 

(5) Deputy Matron: 
(a) Where the daily bed 

average is under 251 $552.20 $578.50 
(b) Where the daily bed 

average is 251 or over $573.40 $600.70 
(6) Matron: 

(a) Where the daily bed 
average is under 251 $658.20 $689.60 

(b) Where the daily bed 
average is 251 or over $700.60 $733.90 

NOTE: Experience for the purpose of subclause (2) 
of this clause shall mean experience at any registered 
hospital as a registered nurse. Provided that the 
employer shall not be required to accept all or any of 
such experience gained, prior to the requirement of 
the Nurses Board to undertake a refresher course for 
the purpose of reregistration when fixing an 
employee's rate of salary, but shall from then on 
advance the employee's rate of salary in accordance 
with the scale in subclause (2) of this clause. 

2. Clause 25.—Special Allowances: Delete subclauses 
(1) and (2) of this clause and insert in lieu: 

(1) A nurse holding a post graduate diploma 
obtained from a recognised College of Nursing, 
University or College of Advanced Education and 
required in her employment 

Per Week 
(a) Six Months Study $17.00 $17.30 
(b) 12 Months Study $28.50 $29.00 

(2) A nurse holding a post basic certificate 
endorsed by the Nurses Board of Western Australia 
and required in her employment 

Per Week 
(a) Six Months Study $9.50 $9.60 
(b) 12 Months Study $13.20 $13.50 

NURSES (Private Hospitals). 
Award No. 1 of 1966. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1234 of 1986. 

Between Royal Australian Nursing Federation Industrial 
Union of Workers, Perth, Applicant and Alfred 
Carson Hospital and Others, Respondents. 

Order. 
HAVING heard Mr M.A. Jahn on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondents, 
the Commission in Court Session, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, having satisfied itself that the terms of the General 
Order of the Commission No. 261 of 1986, dated 23 July 
1986, have been complied with, and by consent, hereby 
orders — 

That the Nurses' (Private Hospitals) Award No. 1 
of 1966 as amended, be further amended in 
accordance with the following Schedule with respect 
to Column A to have effect from the beginning of 
the first pay period commencing on or after 1 
January 1987, in respect of private hospitals, and 
from the beginning of the first pay period 
commencing on or after 1 February 1987 in respect 
of nursing homes, and Column B to operate as from 
the beginning of the first pay period commencing on 
or after 1 May 1987 in respect of all respondents. 

Dated at Perth this 19th day of January 1987. 
By the Commission in Court Session. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Clause 29.—Wages: Delete this clause and insert in 

lieu: 
29.—Wages. 

An employer on whom this award is binding shall 
not increase the rate of wage payable to an employee 
on 6 October 1983, or otherwise vary the conditions 
of employment applicable to an employee on that 
date so as to increase that employer's labour costs 
except to the extent that any such increase has been 
authorised by the Commission after that date. 

The minimum weekly rate of wages payable to 
employees covered by this award shall be as follows: 

(1) Post Basic Student: A registered nurse 
undertaking post basic training in a course leading 
to registration or a certificate endorsed by the 
Nurses Board of Western Australia shall be paid at 
the rate prescribed in subclause (3) of this clause for 
the second year of experience or such higher rate 
commensurate with the pre-requisite experience for 
entry to a course. Provided that this subclause shall 
not operate so as to increase the rate of wage being 
paid to a nurse at the point of entry to a course. 

Column Column 
A B 
Per Week 

(2) Registered Mothercraft 
Nurse — 
Years of experience 

1st year 
2nd year 
3rd year 
4th year 
Thereafter 

$420.10 $440.10 
$430.70 $451.20 
$440.80 $461.80 
$452.40 $474.00 
$462.50 $484.60 

$301.80 — 
$308.50 — 
$318.50 — 
$328.70 — 
$338.50 — 
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Column Column 
A B 
Per Week 

(3) Registered General 
Nurse — 
Years of experience: 

1st year 
2nd year 
3rd year 
4th year 
Thereafter 

Provided that a nurse who is 
in charge of a ward, department 
or floor during the off duty 
period of a charge nurse, in 
addition to the appropriate 
weekly wage prescribed for the 
classification of "Registered 
General Nurse" shall be paid at 
the rate of $9.80 per week. For 
the purpose of this provision 
"off duty period" shall mean 
the period of time between the 
termination of duty on one shift 
and commencement of duty on 
the next succeeding shift, it 
shall not include time off on 
account of meal breaks or rest 
period. 

(4) Charge Nurse or Clinical 
Instructor — 
Years of Experience as such in 
either classification: 

Column Column 
A B 
Per Week 

$357.10 — 
$366.00 $373.00 
$378.80 $386.10 
$389.60 $397.00 
$402.40 $410.0) 

1st year 
2nd year 
3rd year 
4th year 
Thereafter 

Provided that a registered 
general nurse who is appointed 
in charge of an intensive care 
unit, coronary care unit, or 
dialysis unit or of a ward, 
theatre or department in a 
teaching hospital shaU be paid 
at the rate of $11.0) per week in 
addition to the rates prescribed 
in subclause (4) of this clause. 

Experience as a charge nurse 
shall be counted as experience 
as a clinical instructor and vice 
versa. 

(5) Supervisory Nurse or 
Nurse Educator — 
Years of experience: 

1st year 
2nd year 
Thereafter 

(6) Night Nurse in Charge or 
Assistant Matron — 
Average occupied beds: 

Under 10 
10 and under 31 
31 and under 71 
71 and under 171 

(7) Senior Nurse Educator — 
Years of experience: 

1st year S 
2nd year 3 
Thereafter S 

(8) Deputy Principal Nurse 
Educator where the 
establishment of Nurse 
Educators is: 

(a) 10 and under 3 
(b) more than 10 3 

$420.10 $440.10 
$430.70 $451.20 
$440.80 $461.80 
$452.40 $474.00 
$462.50 $484.60 

$480.00 $502.80 
$492.60 $516.00 
$505.80 $529.90 

$420.00 $440.00 
$430.70 $451.20 
$462.50 $484.60 
$505.80 $529.90 

$539.70 $565.40 
$551.(X) $577.30 
$565.80 $592.80 

$586.50 $614.50 
$620.80 $650.30 

(9) Principal Nurse Educator 
where the establishment of 
Nurse Educators is: 

(a) 10 and under 
(b) more than 10 

(10) Deputy Matron — 
Group A Hospital 
Average occupied beds: 

Under 10 
10 and under 31 
31 and under 71 
71 and under 171 

Group B Hospital 
Average occupied beds: 

Under 10 
10 and under 31 
31 and under 71 
71 and under 171 

(11) Matron — 
Group A Hospital 
Average occupied beds: 

Under 10 
10 and under 31 
31 and under 71 
71 and under 171 

Group B Hospital 
Average occupied beds: 

Under 10 
10 and under 31 
31 and under 71 
71 and under 171 

$636.90 $667.30 
$679.80 $712.10 

$479.90 $502.70 
$501.60 $525.50 
$522.70 $547.60 
$573.40 $600.70 

$462.20 $484.20 
$462.20 $484.20 
$479.90 $502.70 
$531.20 $556.50 

$522.70 $547.60 
$543.70 $569.60 
$586.20 $614.10 
$658.20 $689.60 

$501.60 $525.50 
$522.70 $547.60 
$543.70 $569.60 
$615.90 $645.30 

NOTE: 
(i) "Experience" shall mean experience at 

any registered hospital as a registered 
nurse and shall include midwifery training 
time. Provided that the employer shall not 
be required to accept all or any such 
experience up to the time of engagement 
when fixing an employee's rate of wage, 
but shall from then on apply the scale of 
rates set down in this clause. In the event 
of a dispute between an employer and the 
Federation in relation to the method of 
applying the foregoing the matter shall be 
referred to the Board of Reference for 
determination. 

(ii) The onus of proof of previous experience 
shall rest on the employee concerned, who 
shall produce a certificate signed by her 
previous employer or employers setting 
out the details of such previous experience. 

2. Clause 21.—Special Allowances: Delete subclauses 
(1) and (2) and insert in lieu: 

(1) A nurse holding a post graduate diploma 
obtained from a recognised College of Nursing, 
University or College of Advanced Education and 
required in her employment: 

Column Column 
A B 
Per Week 

(a) six months' study $17.(X) $17.30 
(b) 12 months' study $28.50 $29.00 

(2) A nurse holding a post basic certificate 
endorsed by the Nurses Board of Western Australia 
and required in her employment: 

Column Column 
A B 
Per Week 

(a) six months' study $9.50 $9.60 
(b) 12 months'study $13.20 $13.50 
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NURSES (Public Hospitals). 
Award No. 6 of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1212 of 1986. 

Between Royal Australian Nursing Federation, Appli- 
cant and Hon Minister for Health and Others, 
Respondents. 

HAVING heard Ms H. Handmer and with her Ms J. 
Ardern on behalf of the applicant and Mrs P. Bentley 
intervening on behalf of private health care industry and 
the Confederation of Western Australian Industry 
(Incorporated); Mr M.J. Murray QC and with him Mr 
J.A. Spurting intervening on behalf of the Minister for 
Industrial Relations and Mr J. Serich and with him Mr J. 
Flood and Mr M. Orrell on behalf of the respondents, 
and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Nurses (Public Hospitals) Award No. 6 
of 1968 be varied in accordance with the following 
Schedule. 

Dated at Perth this 23rd day of December 1986. 
By the Commission in Court Session. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 36.—Wages: Delete this clause and insert in 

lieu: 
36.—Wages. 

An employer on whom this award is binding shall 
not increase the rate of wage payable to an employee 
on 24 December 1983, or otherwise vary the 
conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs except to the extent that any 
such increase has been authorised by the Commis- 
sion, after that date. 

The minimum weekly rate of wage payable to 
employees covered by this award shall be as set out 
hereunder with the rates prescribed in Column A to 
operate from the beginning of the first pay period 
commencing on or after 1 January 1987 and the 
rates prescribed in Column B to operate from the 
beginning of the first pay period commencing on or 
after 1 May 1987. 

Column 
A 

(1) (a) Student Nurse — 
1st year $210.00 
2nd year $244.70 
3rd year $289.80 
4th year $312.30 

(b) Adult Student Nurses: A student nurse who at 
the commencement is 21 years of age or over shall be 
paid the next highest rate to that applicable to the 
current year of training, during the training period. 

A student nurse who turns 21 years of age during 
a particular year of training shall be paid the next 
highest rate for the remainder of that year of 
training. On completion of that year the student 
shaU be paid, for the following year, the next highest 
rate to that applicable to the year of training. 

(c) Provided that an enrolled nurse, mothercraft 
nurse or dental nurse undertaking general training 
shaU in the first and second year be paid at the rate 
prescribed for 2nd year. 

(2) A registered nurse undertaking post basic 
training in a course leading to registration or a 
certificate endorsed by the Nurses Board of Western 
Australia shall be paid at the rate prescribed in 
subclause (4) of this clause for the second year of 
experience or such higher rate commensurate with 
the pre-requisite experience for entry to a course. 
Provided that this subclause shall not operate so as 
to increase the rate of wage being paid to a nurse at 
the point of entry to a course. 

Column 
A 

(3) Registered Mothercraft Nurse — 
1st year $301.80 
2nd year $308.50 
3rd year $318.50 
4th year $328.70 
Thereafter $338.50 

Column Column 
A B 

(4) Registered General Nurse 
1st year $357.10 $357.10 
2nd year $366.00 $373.00 
3rd year $378.80 $386.10 
4th year $389.60 $397.00 
5th year and thereafter $402.40 $410.00 

Provided that a registered general nurse who is in 
charge of a ward, department or floor during the off 
duty period of a charge nurse, in addition to the 
appropriate weekly wage prescribed for the classifi- 
cation of "Registered General Nurse" shall be paid 
an allowance equivalent to the difference between 
the ordinary daily rate of a registered general nurse 
on the thereafter rate and the ordinary daily rate of a 
first year charge nurse. 

For the purpose of this provision, "off duty 
period" shall mean the period of time between the 
termination of duty on one shift and the commence- 
ment of duty on the next succeeding shift. It shall 
not include time off on account of meal breaks, rest 
periods or rostered days off duty. 

Column Column 
A B 

(5) Charge Nurse or Clinical 
Instructor — Years of 
experience as such in either 
classification: 

1st year $420.10 $440.10 
2nd year $430.70 $451.20 
3rd year $440.80 $461.80 
4th year $452.40 $474.00 
Thereafter $462.50 $484.60 

Provided that a registered general nurse who is 
appointed in charge of an intensive care unit, 
coronary unit or dialysis unit, or of a ward, theatre 
or department in a teaching hospital shall be paid at 
the rate of $11.00 per week and in a training school 
at the rate of $6.60 per week in addition to the 
appropriate wage rate prescribed for a charge nurse. 
Experience as a charge nurse shall be counted as 
experience as a clinical instructor and vice versa. 

Column Column 

$420.10 $440.10 
$430.70 $451.20 
$440.80 $461.80 
$452.40 $474.00 
$462.50 $484.60 

(6) Nurse Educator or 
Supervisory Nurse — 

1st year 
2nd year 
Thereafter 

(7) Night Nurse in Charge or 
Assistant Matron — 
Average occupied beds — 

Under 10 
10 and under 31 
31 and under 71 
71 and under 171 

$480.00 $502.80 
$492.60 $516.00 
$505.80 $529.90 

$420.0) $440.00 
$430.70 $451.20 
$462.50 $484.60 
$505.80 $529.90 
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171 and under 251 $523.00 
251 and under 351 $539.70 
351 and under 451 $556.80 
451 and over $573.40 

(8) Senior Nurse Educator — 
1st year $539.70 
2nd year $551.00 
Thereafter $565.80 

(9) Deputy Principal Nurse 
Educator where the 
establishment of Nurse 
Educators is:— 

(i) 10 and under $586.50 
(ii) More than 10 $620.80 

(10) Principal Nurse 
Educator where the 
establishment of Nurse 
Educators is:— 

(i) 10 and under $636.90 
(ii) More than 10 $679.80 

(10A) Extended Care Nurse 
1st year of experience $420.10 
2nd year of experience $430.70 
3rd year of experience $440.80 
4th year of experience $452.40 
Thereafter $462.50 

(11) Deputy Matron — 
Group A Hospital 
Average occupied beds — 

Under 10 $479.90 
10 and under 31 $501.60 
31 and under 71 $522.70 
71 and under 171 $573.40 
171 and under 251 $594.60 
251 and under 351 $615.90 
351 and under 451 $636.90 
451 and under 551 $658.20 
551 and over $679.80 

Group B Hospital 
Average occupied beds — 

Under 10 $462.20 
10 and under 31 $462.20 
31 and under 71 $479.90 
71 and under 171 $531.20 
171 and under 251 $552.20 
251 and under 351 $573.40 
351 and under 451 $594.60 
451 and under 551 $615.90 
551 and over $636.90 

(12) Matron — 
Group A Hospital 
Average occupied beds — 

Under 10 $522.70 
10 and under 31 $543.70 
31 and under 71 $586.20 
71 and under 171 $658.20 
171 and under 251 $700.60 
251 and under 351 $743.10 
351 and under 451 $785.60 
451 and under 551 $827.50 
551 and over $870.10 

Group B Hospital 
Average occupied beds — 

Under 10 $501.60 
10 and under 31 $522.70 
31 and under 71 $543.70 
71 and under 171 $615.90 
171 and under 251 $657.60 
251 and under 351 $700.60 
351 and under 451 $743.10 
451 and under 551 $764.50 
551 and over $785.60 

Column Column 
A B 

$523.00 $547.90 
$539.70 $565.40 
$556.80 $583.30 
$573.40 $600.70 

$539.70 $565.40 
$551.00 $577.30 
$565.80 $592.80 

$586.50 $614.50 
$620.80 $650.30 

$636.90 $667.30 
$679.80 $712.10 

$420.10 $440.10 
$430.70 $451.20 
$440.80 $461.80 
$452.40 $474.00 
$462.50 $484.60 

$462.20 
$462.20 
$479.90 
$531.20 
$552.20 
$573.40 
$594.60 
$615.90 
$636.90 

$522.70 
$543.70 
$586.20 
$658.20 
$700.60 
$743.10 
$785.60 
$827.50 
$870.10 

$502.70 
$525.50 
$547.60 
$600.70 
$622.90 
$645.30 
$667.30 
$689.60 
$712.10 

$484.20 
$484.20 
$502.70 
$556.40 
$578.50 
$600.70 
$622.90 
$645.30 
$667.30 

$547.60 
$569.60 
$614.10 
$689.60 
$733.90 
$778.50 
$823.00 
$866.90 
$911.60 

$525.50 
$547.60 
$569.60 
$645.30 
$688.90 
$733.90 
$778.50 
800.900 
$823.00 

Provided that in the case of student nurses the 
rates shall be varied so as to maintain the percentage 
relationship between the rate for the registered 
general nurse first year and the rate now prescribed 
for a student. 
NOTE: 

(1) Except where otherwise specifically provided, 
"experience" shall mean experience with any 
hospital covered by this award and shall include 
midwifery and psychiatric training. 

Provided that experience with hospitals not 
covered by this award shall be taken into considera- 
tion by the employer in fixing an employee's rate of 
wage. In the event of a dispute between the 
employer and the Federation in relation to the fore- 
going, the matter shall be referred to a Board of 
Reference for determination. 

(2) The onus of proof of previous experience shall 
rest on the employee concerned, who shall produce 
a certificate signed by her previous employer or 
employers setting out the details of such previous 
experience. 

2. Clause 33.—Special Allowances: Delete this clause 
and insert in lieu: 

33.—Special Allowances. 
In addition to the wages prescribed in this award 

special allowances as set out hereunder shall be paid 
to the employees described in this clause with the 
special allowances prescribed in Column A to 
operate from the beginning of the first pay period 
commencing on or after 1 January 1987 and the 
special allowances prescribed in Column B to 
operate from the beginning of the first pay period 
commencing on or after 1 May 1987. 

(a) A nurse holding a post graduate diploma 
obtained from a recognised college of nursing, 
university or college of advanced education and 
required in her employment. 

Column Column 
A B 

(i) Six months' study $17.(X) $17.30 
(ii) 12 months' study $28.50 $29.00 

(b) An employee holding a post basic certificate 
endorsed by the Nurses Board of WA and required 
in her employment. 

Column Column 
A B 

(i) Six months' study 
(ii) 12 months' study 

(c) A matron of a hospital 
where no medical practitioner 
resides within nine miles of the 
hospital 

(d) A nurse in charge of a 
clinic for venereal disease 

$9.50 
$13.20 

$9.60 
$13.50 

$12.90 $13.20 

(e) (i) For the purposes of this award an 
employee is on call when she is directed by 
the employer to remain at such place as 
will enable the employer to readily contact 
her during the hours when she is not 
otherwise on duty. In so determining the 
place at which the employee shall remain, 
the employer may require that place to be 
within a specified radius from the hospital, 

(ii) An employee shall be paid 18.75 per cent 
of one thirty-eighth of the rate prescribed 
in this award for a registered general nurse 
in her third year for each hour or part 
thereof she is on call. 
Provided that payment in accordance with 
this paragraph shall not be made for any 
period for which payment is made in 
accordance with the provisions of Clause 
9.—Overtime of this award when the 
employee is recalled to work. 
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(iii) If the usual means of contact between the 
employer and the employee on call is a 
telephone and if the employee pays or 
contributes towards the payment of the 
rental of such telephone the employer shall 
pay the employee an amount being a 
proportion of the telephone rental calcu- 
lated on the basis that for each seven days 
on which an employee is required to be on 
call the employer shall pay the employee 
one fifty-second of the annual rental paid 
by the employee. 

NURSES (Red Cross Blood Transfusion Service). 
Award No. 16 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1240 of 1986. 
Between Royal Australian Nursing Federation Industrial 

Union of Workers, Perth, Applicant and Red Cross 
Society, WA Division, Respondent. 

Order. 
HAVING heard Mr M.A. Jahn on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondent, 
the Commission in Court Session, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, having satisfied itself that the terms of the General 
Order of the Commission No. 261 of 1986, dated 23 July 
1986, have been complied with, and by consent, hereby 
orders — 

That the Nurses' (Red Cross Blood Transfusion 
Service) Award 1979 No. 16 of 1979 as amended, be 
further amended in accordance with the following 
Schedule with respect to Column A to have effect 
from the beginning of the first pay period 
commencing on or after 1 January 1987, and 
Column B to have effect from the beginning of the 
first pay period commencing on or after 1 May 1987. 

Dated at Perth this 19th day of January 1987. 
By the Commission in Court Session. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Clause 19.—Wages: Delete this clause and insert in 

lieu: 
19.—Wages. 

An employer on whom this award is binding shall 
not increase the rate of wage payable to an employee 
on 6 October 1983, or otherwise vary the conditions 
of employment applicable to an employee on that 
date so as to increase that employer's labour costs 
except to the extent that any such increase has been 
authorised by the Commission after that date. 

The minimum weekly rate of wages payable to 
employees covered by this award shall be as follows: 

Column Column 
A B 
Per Week 

(1) Enrolled Nurse: 
1st year of experience $325.30 — 
2nd year of experience $329.80 — 
3rd year of experience $339.60 — 
Special Class $357.20 — 

(The appointment of 
"Special Class" shall be at the 
discretion of the employer 
which may be exercised to 
recognise special skills or 
responsibilities not usually 
required of an enrolled nurse.) 

Column Column 
A B 

(2) Registered General Nurse: 
1st year of experience $357.10 — 
2nd year of experience $366.00 $373.00 
3rd year of experience $378.80 $386.10 
4th year of experience $389.60 $397.00 
5th year of experience $402.40 $410.00 

(3) Charge Nurse: 
1st year $420.10 $440.10 
2nd year $430.70 $451.20 
3rd year $440.80 $461.80 
4th year $452.40 $474.00 
5th year $462.50 $484.60 

(4) Director of Nursing: 
1st year $480.00 $502.80 
2nd year $492.60 $516.00 
3rd year $505.80 $529.90 
Thereafter $521.10 $545.90 

(5) A registered general nurse who is required by 
the employer to perform clinical instruction of 
nurses shall be paid an allowance per week equal to 
the difference between the 5th year rate set out in (2) 
hereof and the 1st year rate set out in (3) hereof. 

(6) A registered general nurse who is required to 
exercise "In Charge" responsibilities in connection 
with mobile clinics when there is no other charge or 
supervisory nurse on duty shall be paid an allowance 
calculated in accordance with (5) hereof. 

NURSES (Royal Flying Doctor Service). 
Award No. 18 of 1982. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1241 of 1986. 

Between Royal Australian Nursing Federation Industrial 
Union of Workers, Perth, Applicant and Royal 
Flying Doctor Service, Respondent. 

Order. 
HAVING heard Mr M.A. Jahn on behalf of the appli- 
cant and Mr P.B. Northover on behalf of the 
respondent, the Commission in Court Session, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, having satisfied itself that the terms 
of the General Order of the Commission No. 261 of 
1986, dated 23 July 1986, have been complied with, and 
by consent, hereby orders — 

That the Nurses' (Royal Flying Doctor Service) 
Award No. 18 of 1982 as amended, be further 
amended in accordance with the following Schedule 
with effect from the beginning of the first pay period 
commencing on or after 1 January 1987. 

Dated at Perth this 19th day of January 1987. 
By the Commission in Court Session. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Clause 21.—Wages: Delete this clause and insert in 

lieu: 
21.—Wages. 

An employer on whom this award is binding shall 
not increase the rate of wage payable to an employee 
on 6 October 1983, or otherwise vary the conditions 
of employment applicable to an employee on that 
date so as to increase that employer's labour costs 
except to the extent that any such increase has been 
authorised by the Commission after that date. 
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13. Absence Through Sickness. 
14. Contract of Service. 
15. Mixed Functions. 
16. Right of Entry. 
17. Board of Reference. 
18. Breakdowns. 
19. Under-Rate Workers. 
20. Junior Workers. 
21. Term. 
22. Rates of Pay. 
23. Payment of Wages. 
24. Payment of Wages — 38-Hour Week. 
25. Bereavement Leave. 
26. First Aid. 
27. Meal Time. 
28. Time and Wages Record. 
29. Maternity Leave. 
30. Junior Employees — Special Orders. 

The minimum weekly rate of wages payable to 
employees covered by this award shall be as follows: 

Per Week 
$ 

(1) Nurse — 1st year 489.10 
— 2nd year 496.50 
— Thereafter 506.60 

(2) Supervisor 566.60 
(3) (a) A nurse who is required by her 

employer to hold a qualification 
from a University, College of 
Nursing or College of Advanced 
Education in addition to her 
basic qualification shall be paid 
an allowance of 29.00 

(b) A nurse who is required by her 
employer to hold a certificate 
which has been endorsed by the 
Nurses Board of WA shall be 
paid: 

(i) Certificate entailing less 
than 12 months' study 9.60 

(ii) Certificate entailing 12 
or more months' study 13.50 

(4) A nurse who is engaged to perform permanent 
relieving duties shall be paid such extra rate as is 
agreed between the parties to this award. 

PAINT AND VARNISH MAKERS. 
Award No. 22 of 1957. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 574 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Dulux Australia Ltd 
and Others, Respondents. 

Order. 
HAVING heard Ms S. Jackson on behalf of the Appli- 
cant and Mrs P.E. Bentley on behalf of the Respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 23 July 1986, have 
been complied with and by consent hereby orders — 

That the Paint and Varnish Makers' Award No. 
22 of 1957 as amended be further amended in 
accordance with the following Schedule with effect 
from the 1st day of December 1986. 

Dated at Perth this 30th day of October 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 3.—Arrangement: Delete this clause and 

insert in lieu thereof:— 
3.—Arrangement. 

1. Title. 
2. Area and Scope. 
3. Arrangement. 
4. Hours of Work. 
5. Overtime. 
6. Meal Money. 
7. Casual Workers. 
8. Leading Hands. 
9. Shift Work. 
10. Holidays. 
11. Annual Leave. 
12. Long Service Leave. 

2. Clause 4.—Hours of Work: Delete this clause and 
insert in lieu thereof:— 

4.—Hours of Work. 
Section A — Hours: 

(1) (a) The provisions of this clause apply to all 
workers to whom this award applies. 

(b) Subject to the provisions of this clause the 
ordinary hours of work shall be an average of 38 per 
week to be worked on one of the following bases. 

(i) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 
14 consecutive days; or 

(iii) 114 hours within a work cycle not 
exceeding 21 consecutive days; or 

(iv) 152 hours within a work cycle not 
exceeding 28 consecutive days. 

(c) The ordinary hours of work may be worked on 
any or all days of the week, Monday to Friday, 
inclusive, and except in the case of shift employees, 
shall be worked between the hours of 7.00 a.m. and 
6.00 p.m. Provided that the spread of hours may be 
altered by agreement between the employer and the 
majority of workers in the plant or section or 
sections concerned. 

(d) Where an ordinary shift or shift worker 
finishes not later than 8.00 a.m. on Saturday, such 
hours on the Saturday shall be deemed to be 
ordinary hours of employment and shall not be 
subject to penalty rates. 

(e) The ordinary hours of work shall not exceed 
10 hours on any day. 

Provided that in any arrangement of ordinary 
working hours, where such ordinary hours are to 
exceed eight hours on any day, the arrangement of 
hours shall be subject to the agreement between the 
employer and the majority of workers in the plant or 
section or sections concerned. 

(f) The ordinary hours of work shall be 
consecutive except for the meal interval as 
prescribed in subclause (g) hereof. 

(g) A meal break of a period agreed upon between 
the majority of the workers and the employer at 
each factory shall be allowed between the hours of 
11.(X) a.m. and 2.00 p.m. on Monday to Friday 
inclusive. In default of such agreement the meal 
break shaU be not more than one hour and not less 
than 30 minutes to be taken within the afore- 
mentioned period. 
Section B — Implemetation of 38-Hour Week: 

(1) Except as provided in subclause (4) hereof, the 
method of implementation of the 38-hour week may 
be any one of the following: 

(a) by workers working less than eight 
ordinary hours each day; or 
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(b) by workers working less than eight 
ordinary hours on one or more days each 
week; or 

(c) by fixing one day of ordinary working 
hours on which all workers will be off duty 
during a particular work cycle; or 

(d) by rostering workers off duty on various 
days of the week during a particular work 
cycle so that each worker has one day of 
ordinary working hours off duty during 
that cycle. 

(e) any day off duty shall be arranged so that 
it does not coincide with a holiday pre- 
scribed in subclause (1) of Clause 10.— 
Holidays, of this award. 

(2) In each plant, an assessment should be made as 
to which method of implementation best suits the 
business and the proposal shall be discussed with the 
workers concerned, the objective being to reach 
agreement on the method of implementation prior 
to 1 December 1986. 

(3) In the absence of an agreement at plant level, 
the procedure for resolving special, anomalous or 
extraordinary problems shaU be as follows: 

(a) Consultation shall take place within the 
particular establishment concerned. 

(b) If it is unable to be resolved at establish- 
ment level, the matter shall be referred to 
the State Secretary of the Union (or 
Unions) concerned or his deputy, at which 
level a conference of the parties shaU be 
convened without delay. 

(c) In the absence of agreement either party 
may refer the matter to the Western 
Australian Industrial Relations 
Commission. 

(4) Different methods of implementation of a 
38-hour week may apply to various groups or 
sections of workers in the plant or establishment 
concerned. 

(5) Notice of Days Off Duty: Except as provided 
in subclause (6) hereof, in cases where, by virtue of 
the arrangement of his ordinary working hours, a 
worker in accordance with paragraphs (c) and (d) of 
subclause (1) hereof, is entitled to a day off duty 
during his work cycle, such worker shall be advised 
by the employer at least four weeks in advance of the 
day he is to take off duty. 

(6) (a) An employer, with the agreement of the 
majority of workers concerned, may substitute the 
day a worker is to take off in accordance with para- 
graphs (c) and (d) of subclause (1) hereof, for 
another day in the case of a breakdown in machinery 
or a failure or shortage of electric power or to meet 
the requirements of the business in the event of rush 
orders or some other emergency situation. 

(b) An employer and worker may by agreement 
substitute the day the worker is to take off for 
another day. 

Section C — Procedures for In-Plant Discussions: 
(1) Procedures shall be established for in-plant 

discussions, the objective being to agree on the 
method of implementing a 38-hour week in 
accordance with Section A — Hours and B — 
Implementation of 38-Hour Week of this clause and 
shall entail an objective review of current practices 
to establish where improvements can be made and 
implemented. 

(2) The procedures should allow for in-plant 
discussions to continue even though all matters may 
not be resolved by 1 December 1986. 

(3) The procedures should make suggestions as to the 
recording of understandings reached and methods of 
communicating agreements and understandings to all 
workers, including the overcoming of language 
difficulties. 
52651—3 

(4) The procedures should allow for the monitoring of 
agreements and understandings reached in-plant. 

(5) In cases where agreement cannot be reached in- 
plant in the first instances or where problems arise after 
initial agreements of understandings have been achieved 
in-plant, a formal monitoring procedure shall apply. The 
basic steps in this procedure shall be as applies with 
respect to special, anomalous or extraordinary problems 
as prescribed in subclause (3) of Section B of this clause. 

3. Clause 5.—Overtime: Delete this clause and insert 
in lieu thereof:— 

5.—Overtime. 
(1) The provisions of this clause apply to all 

workers. 
(2) (a) An employer may require any worker to 

work reasonable overtime at overtime rates and such 
worker shall work overtime in accordance with such 
requirement. 

(b) No Union or Association party to this award, 
or worker or workers covered by this award, shall in 
any way, whether directly or indirectly, be a party to 
or concerned in any ban, limitation, or restriction 
upon the working of overtime in accordance with 
the requirements of this subclause. 

(c) A worker who is recalled to work after his/her 
normal shift has been completed shall be paid for a 
minimum of three hours at overtime rates. 

(3) (a) Subject to the provisions of this subclause, 
all work done beyond the ordinary working hours 
on any day, Monday to Friday, inclusive, shall be 
paid for at the rate of time and one half for the first 
two hours and double time thereafter. 

For the purposes of this subclause, ordinary 
hours shall mean the hours of work fixed in an 
establishment in accordance with Sections A — 
Hours, B — Implementation of 38-Hour Week and 
C — Procedures for In-Plant Discussions of Clause 
4.—Hours of Work. 

(b) (i) Work done on Saturdays after 12 noon or 
on Sundays shall be paid for at the rate of 
double time. 

(ii) Work done on any day prescribed as a 
holiday under this award shall be paid for 
at the rate of double time and a half. 

(c) Work done on Saturdays prior to 12 noon 
shall be paid for at the rate of time and one half for 
the first two hours and double time thereafter but 
this paragraph does not apply in a case to which 
paragraph (d) of subclause (1) of Section A — 
Hours of Clause 4.—Hours of Work, applies. 

(d) In computing overtime each day shall stand 
alone. 

(e) Overtime on shift work shall be based on the 
rate payable for shift work. 

4. Clause 9.—Shift Work: Delete this clause and insert 
in lieu thereof:— 

9.—Shift Work. 
(1) The provisions of this clause apply to all 

workers engaged on shift work. 
(2) An employer may work his establishment on 

shifts but before doing so shall give notice of his 
intention to the Union or Unions concerned and of 
the intended starting and finishing times of ordinary 
working hours of the respective shifts. 

(3) (a) Where any particular process is carried out 
on shifts other than day shift, and less than five 
consecutive afternoon or five consecutive night 
shifts are worked on that process, then workers 
employed On such afternoon or night shifts shall be 
paid at overtime rates. 

(b) The sequence of work shall not be deemed to 
be broken under the preceding paragraph by reason 
of the fact that work on the process is not carried out 
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on a Saturday or Sunday or on any other day that 
the employer observes a shut down for the purpose 
of allowing a 38-hour week or on any holiday. 

(4) Where a shift commences at or after 11.00 
p.m. then the whole shift shall be paid for at the rate 
which applies to the major portion of the shift. 

(5) The loading on the ordinary rates of pay for 
shift work shah be 15 per cent for afternoon shift 
and for night shift. 

(6) When work is performed on any shift other 
than day shift the ordinary working hours pre- 
scribed by Clause 4.—Hours of Work, of this award 
shall be inclusive of a paid meal interval of 20 
minutes. 

5. Clause 11.—Annual Leave: Delete subclause (6) of 
this clause and insert in lieu thereof:— 

(6) If, after one month's continuous service in 
any qualifying 12 monthly period an employee 
lawfully leaves his/her employment or his/her 
employment is terminated by the employer through 
no fault of the employee, the employee shall — 

(a) if such termination occurs before 1 
December 1986 be paid 3.08 hours' pay at 
the rate of wage prescribed by subclause 
(1) of this clause, divided by 40, in respect 
of each completed week of continuous 
service; or 

(b) if termination occurs on or after 1 
December 1986 be paid 2.923 hours pay at 
the rate of wage prescribed by subclause 
(1) of this clause, divided by 38, in respect 
of each completed week of continuous 
service. 

4. Clause 13.—Sick Leave: Delete this clause and 
insert in lieu thereof:— 

13.—Absence Through Sickness. 
(1) (a) A worker who is unable to attend or 

remain at his place of employment during the 
ordinary hours of work by reason of personal ill 
health or injury shall be entitled to payment during 
such absence in accordance with the provisions of 
this clause. 

(i) Worker who actually works 38 ordinary 
hours each week: A worker whose 
ordinary hours of work are arranged in 
accordance with paragraphs (a) or (b) of 
subclause (1) of Section B — Implementa- 
tion of 38-Hour Week of Clause 4.— 
Hours of Work so that he actually works 
38 ordinary hours each week shall be 
entitled to payment during such absence 
for the actual ordinary hours absent. 

(ii) Worker who works an average of 38 
ordinary hours each week: A worker 
whose ordinary hours of work are 
arranged in accordance with paragraph fc) 
or (d) of subclause (1) of Section B — 
Implementation of 38-Hour Week of 
Clause 4.—Hours of Work so that he 
works an average of 38 ordinary hours 
each week during a particular work cycle 
shall be entitled to pay during such absence 
calculated as follows: 
duration of absence x appropriate weekly rate 
ordinary hours normally 5 
worked that day 
A worker shall not be entitled to claim 
payment for personal ill health or injury 
nor will his sick leave entitlement be 
reduced if such ill health or injury occurs 
on the week day he is to take off duty in 
accordance with paragraph (c) or (d) of 
subclause (1) of Section B — Implementa- 
tion of 38-Hour Week of Clause 4.— 
Hours of Work. 

(b) Notwithstanding the provisions of paragraph 
(a) of this subclause a worker may adopt an alter- 
native method of payment of sick leave entitlements 
where the employer and the majority of his 
employees so agree. 

(c) Entitlement to payment shall accrue at the rate 
of one-sixth of a week for each completed month of 
service with the employer. 

(d) If in the first or successive years of service with 
the employer a worker is absent on the ground of 
personal ill health or injury for a period longer than 
his entitlement to paid sick leave, payment may be 
adjusted at the end of that year of service, or at the 
time the workers' services terminate, if before the 
end of that year of service, to the extent that the 
worker has become entitled to further paid sick 
leave during that year of service. 

(2) The unused portions of the entitlement to paid 
sick leave in any one year shall accumulate from 
year to year and subject to this clause may be 
claimed by the worker if the absence by reason of 
personal ill health or injury exceeds the period for 
which entitlement has accrued during the year at the 
time of the absence. Provided that a worker shall 
not be entitled to claim payment for any period 
exceeding 10 weeks in any one year of service. 

(3) To be entitled to payment in accordance with 
this clause the worker shall as soon as reasonably 
practicable advise the employer of his inability to 
attend for work, the nature of his illness or injury 
and the estimated duration of the absence. Provided 
that such advice, other than in extraordinary 
circumstances shall be given to the employer within 
24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to a 
worker who fails to produce a certificate from a 
medical practitioner dated at the time of the absence 
or who fails to supply such other proof of the illness 
or injury as the employer may reasonably require 
provided that the worker shall not be required to 
produce a certificate from a medical practitioner 
with respect to absences of two days or less unless 
after two such absences in any year of service the 
employer requests in writing that the next and subse- 
quent absences in that year if any, shall be 
accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, 
the provisions of this clause apply to a worker who 
suffers personal ill health or injury during the time 
when he is absent on annual leave and the worker 
may apply for and the employer shall grant paid sick 
leave in place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if 
the worker was confined to his place of residence or 
a hospital as a result of his personal ill health or 
injury for a period of seven consecutive days or 
more and he produces a certificate from a registered 
medical practitioner that he was so confined. Pro- 
vided that the provisions of this paragraph do not 
relieve the worker of the obligation to advise the 
employer in accordance with subclause (3) of this 
clause if he is unable to attend for work on the 
working day next following his annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the worker was entitled at the time he pro- 
ceeded on annual leave and shall not be made with 
respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and 
(c) of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced 
by the paid sick leave and the replaced annual leave 
may be taken at another time mutually agreed to by 
the employer and the worker or, failing agreement, 
shall be added to the worker's next period of annual 
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leave or, if termination occurs before then, be paid 
for in accordance with the provisions of Clause 
11.—Annual Leave. 

(e) Payment for replaced annual leave shall be at 
the rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 11.—Annual Leave 
shall be deemed to have been paid with respect to the 
replaced annual leave. 

(6) Where a business has been transmitted from 
one employer to another and the worker's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 63 of the Western 
Australian Industrial Gazette at pages one to four, 
the paid sick leave standing to the credit of the 
worker at the date of transmission from service with 
the transmitter shall stand to the credit of the 
worker at the commencement of service with the 
transmittee and may be claimed in accordance with 
the provisions of tins clause. 

(7) The provisions of this clause with respect to 
payment do not apply to workers who are entitled to 
payment under the Workers' Compensation Act nor 
to employees whose injury or illness is the result of 
the worker's own misconduct. 

(8) The provisions of this clause do not apply to 
casual workers. 

5A. Renumber existing Clauses 24.—Bereavement 
Leave; 25.—First Aid; 26.—Meal Time; 27.—Time and 
Wages Record; 28.—Maternity Leave; 29.—Junior 
Employees — Special Orders as Clauses 25.—Bereave- 
ment Leave; 26.—First Aid; 27.—Meal Time; 28.— 
Maternity Leave; 29.—Time and Wages Record and 
30.—Junior Employees — Special Orders, respectively. 

B. Immediately after Clause 23.—Payment of Wages 
add the following clause:— 

24.—Payment of Wages — 38-Hour Week. 
(1) Each worker shall be paid the appropriate rate 

shown in Clause 22.—Rates of Pay of this award. 
Subject to subclause (2) of this clause payment shall 
be pro rata where less than the full week is worked. 

(2) From the date that a 38-hour week system is 
implemented by a worker wages shall be paid as 
follows: 

Special Note — Explanation of Averaging System. 
As provided in paragraph (b) of this subclause a 

worker whose ordinary hours may be more or less 
than 38 in any particular week of a work cycle, is to 
be paid his wages on the basis of an average of 38 
ordinary hours so as to avoid fluctuating wage 
payments each week. An explanation of the 
averaging system of paying wages is set out below: 

(i) Section B — Implementation of 38-Hour 
Week in Clause 4.—Hours of Work in 
subclause (1) paragraphs (c) and (d) 
provides that in implementing a 38-hour 
week the ordinary hours of a worker may 
be arranged so that he is entitled to a day 
off, on a fixed day or rostered day basis, 
during each work cycle. It is in these 
circumstances that the averaging system 
would apply. 

(ii) If the 38-hour week is to be implemented 
so as to give a worker a day off in each 
work cycle this would be achieved if, 
during a work cycle of 28 consecutive days 
(that is, over four consecutive weeks) the 
workers' ordinary hours were arranged on 
the basis that for three of the four weeks he 
worked 40 ordinary hours each week and 
in the fourth week he worked 32 ordinary 
hours. That is, he would work for eight 
ordinary hours each day, Monday to 
Friday inclusive for three weeks and eight 
ordinary hours on four days only in the 
fourth week — a total of 19 days during 
the work cycle. 

(iii) In such case the averaging system applies 
and the weekly wage rates for ordinary 
hours of work applicable to the employee 
shall be the average weekly wage rates set 
out for the employee's classification in 
Clause 22.—Rates of Pay of this award 
and shall be paid each week even though 
more or less than 38 ordinary hours are 
worked that week. 
In effect, under the averaging system, the 
employee accrues a "credit" each day he 
works actual ordinary hours in excess of 
the daily average which would otherwise 
be seven hours 36 minutes. This "credit" 
is carried forward so that in the week of 
the cycle that he works on only four days, 
his actual pay would be for an average of 
38 ordinary hours even though, that week, 
he works a total of 32 ordinary hours. 
Consequently, for each day an employee 
works eight ordinary hours he accrues a 
"credit" of 24 minutes (0.4 hours). 
The maximum "credit" the employee may 
accrue under this system is 0.4 hours on 19 
days; that is, a total of seven hours and 36 
minutes. 

(iv) As provided in subclause (3) of this clause, 
an employee will not accrue a "credit" for 
each day he is absent from duty other than 
on annual leave, long service leave, 
holidays prescribed under this award, paid 
sick leave, workers' compensation or 
bereavement leave. 

(3) Absences from Duty 
(a) An employee whose ordinary hours are 

arranged in accordance with paragraph (c) 
or (d) of Section B — Implementation of 
38-Hour Week of Clause 4.—Hours of 
Work and who is paid wages in accordance 
with paragraph (a) of subclause (2) hereof 
and is absent from duty (other than on 
annual leave, long service leave, holidays 
prescribed under this award, paid sick 
leave, workers' compensation or 
bereavement leave) shall, for each day he is 
so absent, lose average pay for that day 
calculated by dividing his average weekly 
wage rate by five. 

An employee who is so absent from duty 
for part of a day shall lose average pay for 
each hour he is absent by dividing his 
average daily pay rate by eight. 

(a) Actual 38 ordinary hours: In the case of a 
worker whose ordinary hours of work are 
arranged in accordance with paragraph (a) 
or (b) of subclause (1) of Section B — 
Implementation of 38-Hour Week of 
Clause 4.—Hours of Work so that he 
works 38 ordinary hours each week, wages 
shall be paid weekly or fortnightly 
according to the actual ordinary hours 
worked each week or fortnight. 

(b) Average of 38 ordinary hours: Subject to 
subclauses (3) and (4) hereof, in the case of 
a worker whose ordinary hours of work 
are arranged in accordance with paragraph 
(c) or (d) of subclause (1) of Section B — 
Implementation of 38-Hour Week of 
Clause 4.—Hours of Work so that he 
works an average of 38 ordinary hours 
each week during a particular work cycle, 
wages shall be paid weekly or fortnightly 
according to a weekly average of ordinary 
hours worked even though more or less 
than 38 ordinary hours may be worked in 
any particular week of the work cycle. 
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Provided when such an employee is absent 
from duty for a whole day he will not accrue a 
"credit" because he would not have worked 
ordinary hours that day in excess of seven hours 
36 minutes for which he would otherwise have 
been paid. Consequently, during the week of 
the work cycle he is to work less than 38 
ordinary hours he will not be entitled to average 
pay for that week. In that week, the average 
pay will be reduced by the amount of the 
"credit" he does not accrue for each whole day 
during the work cycle he is absent. 
The amount by which an employee's average 
weekly pay will be reduced when he is absent 
from duty (other than on annual leave, long 
service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation 
or bereavement leave) is to be calculated as 
follows: 
Total of "credits" not 
accrued during cycle average weekly pay 

Examples: (An employee's ordinary hours are 
arranged so that he works eight ordinary hours on five 
days of each week for three weeks and eight ordinary 
hours on four days of the fourth week.) 

1. Employee takes one day off without authorisation 
in first week of cycle. 

Week of Cycle 
1st Week 

2nd and 3rd Weeks = 

4th Week 

Payment 
average weekly pay 
less one day's pay 
(i.e. one-fifth) 
average weekly pay 
each week 
average pay 
less credit not accrued 
on day of absence 
average pay 
less 0.4 hours 

2. Employee takes each of the four days off without 
authorisation in the fourth week. 

Week of Cycle 
1st, 2nd and 
3rd Weeks 
4th Week 

Payment 

average pay each week 
average pay 
less four-fifths of 
average pay for the four 
days absent 
less total of credits not 
accrued that week 
one-fifth average pay 
less four x 0.4 hours 

one-fifth average pay 
less 1.6 hours 

(4) Alternative Method of Payment: An alterna- 
tive method of paying wages to that prescribed by 
subclauses (2) and (3) of this clause may be agreed 
between the employer and the majority of the 
employees concerned. 

(5) Day Off Coinciding with Pay Day: In the 
event that an employee, by virtue of the arrange- 
ment of his ordinary working hours, is to take a day 
off duty on a day which coincides with pay day, such 
employee shall be paid no later than the working day 
immediately following pay day. Provided that, 
where the employer is able to make suitable arrange- 
ments, wages may be paid on the working day 
preceding pay day. 

(6) Method of Payment: The employee may be 
paid his wages by cheque or into his bank account. 

(7) Termination of Employment: An employee 
who lawfully leaves his employment or is dismissed 
for reasons other than misconduct shall be paid all 
moneys due to him at the termination of his service 
with the employer. 

Provided that in the case of an employee whose 
ordinary hours are arranged in accordance with 
paragraph (c) or (d) of subclause (1) of Section B — 
Implementation of 38-Hour Week and who is paid 
average pay and who has not taken the day off due 
to him during the work cycle in which his employ- 
ment is terminated, the wages due to that employee 
shall include a total of credits accrued during the 
work cycle as detailed in the Special Note following 
paragraph (b) of subclause (2) of this clause. 

Provided further, where the employee has taken a 
day off during the work cycle in which his 
employment is terminated, the wages due to that 
employee shall be reduced by the total of credits 
which have not accrued during the work cycle. 

(8) Details of Payments to be Given: Where an 
employee requests his employer to state in writing 
with respect to each week's wages the amount of 
wages to which he is entitled, the amount of 
deductions made therefrom, the net amount being 
paid to him, and the number of hours worked, the 
employer shall do so not less than two hours before 
the employee is paid. 

(9) Calculation of Hourly Rate: Except as 
provided in subclause (3) of this clause the ordinary 
rate per hour shall be calculated by dividing the 
appropriate weekly rate by 38. 

(10) No deduction shall be made from an 
employee's wages unless the employee has 
authorised such deduction in writing. 

PERMANENT BUILDING SOCIETIES 
(Administrative and Clerical Officers). 

Award No. 26 of 1975. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 638 of 1985. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Perth Building Society and Others, Respondents. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the appli- 
cant and Mr R.H. Gifford on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders:— 

That the Permanent Building Societies (Adminis- 
trative and Clerical Officers) Award No. 26 of 1975 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 1st day of January 1987. 

Dated at Perth this 19th day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.l Commissioner. 

Schedule. 
1. Delete Clause 2.—Arrangement and insert in 

ju:— 
2. —Arrangement. 

1. Title. 
2. Arrangement. 
3. Area. 
4. Scope. 
5. Term. 
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6. Hours. 
7. Overtime. 
8. Meal Allowance. 
9. Holidays. 
10. Rates of Pay. 
11. Annual Leave. 
12. Sick Leave. 
13. Contract of Service. 
14. Certificate of Service. 
15. Record. 
16. Mixed Functions. 
17. Aged and Infirm Employees. 
18. Board of Reference. 
19. General. 
20. Long Service Leave. 
21. Right of Entry. 
22. Deleted. 
23. Union Notices. 
24. Uniforms. 
25. Shiftwork. 
26. Deleted. 
27. Reserved Matters. 
28. Maternity Leave. 
29. Compassionate Leave. 
30. Location Allowances. 
31. Junior Employees — Special Orders. 

Schedule of Respondents. 

2. Delete Clause 6.—Hours and insert in lieu:— 
6.—Hours. 

(1) Definition — For the purpose of this clause 
"Establishment" shall mean any place, location, or 
address where a respondent to the award has 
established an office and/or branch. 

(2) (a) The ordinary hours of duty shall not 
exceed 38 in any one week to be worked in a five or 
5 'A day week at the option of the employer. Except 
in the case of shift workers the spread of hours 
Monday to Friday shall be between 7.00 a.m. and 
6.00 p.m. and on Saturday 7.00 a.m. and 12 noon. 

(b) (i) In establishments where 19 days or less are 
worked in each four week cycle, up to 40 
hours may be worked in any three weeks of 
such cycle. 

(ii) In establishments where not more than 
four hours are worked on one day of each 
two week cycle up to 40 hours in any one 
week may be worked on one of those two 
weeks. 

(iii) In establishments where a system of 
flexible working hours are worked up to 40 
hours may be worked in any one week pro- 
vided that average ordinary hours worked 
under such a system shall not exceed 38 
hours. 

(3) All ordinary hours worked on a Saturday shall 
be paid for at the ordinary rate plus 25 per cent. 

(4) A meal break shall be taken at a time mutually 
arranged between the employer and the worker 
between the hours of 11.30 a.m. and 2.30 p.m. Such 
break shall not be less than one half hour nor more 
than one hour. 

(5) A tea break of no longer than 10 minutes shall 
be allowed not earher than one hour nor later than 
three hours from: 

(a) the commencement of work; and 
(b) the conclusion of the lunch period, 

provided that the ordinary hours of work 
following the lunch break are not less than 
three in duration. 

(6) In those establishments where immediately 
prior to the 1st day of January 1986 the ordinary 
hours of duty exceeded 38 in any one week the 
38-hour week shall, subject to an agreement being 
reached under subclause (7) or (10) of this clause, be 
implemented: 

(a) Where specific agreement is reached 
between the employer and employees 
affected, by one of the following methods: 

(i) by employees being required to 
work not more than 19 days in each 
four week cycle; or 

(ii) by employees being required to 
work not more than four hours on 
one day of each two week cycle; or 

(iii) by employees being required to 
work not more than six hours on 
one day of each week; or 

(iv) by employees being required to 
work less than eight ordinary hours 
on each day. 

(b) In the event of agreement not being 
reached under paragraph (a) of this 
subclause, by the following methods: 

(i) In establishments employing 15 or 
more employees per week in accor- 
dance with this award, the 
subclause (a) (i) method only shall 
be applied. 

(ii) In establishments employing more 
than five but less than 15 employees 
per week in accordance with this 
award, the method provided by any 
of subclauses (a) (i), (a) (ii) or (a) 
(iii) only shall be applied. 

(iii) In establishments employing five or 
less employees per week in accor- 
dance with this award any of the 
subclause (a) methods shall be 
applied. 

(c) In any case where agreement is reached 
between an employer and an employee 
pursuant to paragraph (a) of this sub- 
clause, the Union shall be notified in 
writing no later than seven days prior to 
the implementation of such agreement. 

(d) An employee shall not be required to work 
on a day or partial day when such a day is 
the rostered day or partial day off for that 
employee, unless such employee elects to 
work on such day. Where an employee so 
elects and such election is approved by the 
employer, all time worked shall be paid for 
at double time, with a minimum payment 
of four hours at double time. 

(e) By agreement, employees may request an 
alternate day to the rostered day off within 
the current cycle for personal reasons. 

(f) Schedules of rostered days off will be 
published and displayed in a place 
accessible to staff six months in advance. 
Rosters shall not be altered with less than 
two weeks' notice to the worker 
concerned. 

(g) If a day prescribed as a holiday under 
Clause 9.—Holidays of this award falls on 
a rostered day off due to an employee by 
virtue of placita (i) or (ii) of paragraph (a) 
of this subclause, such employee shall be 
compensated in one of the following 
methods by agreement between the 
employer and the employee: 

(i) payment of an additional day's 
wages, or 

(ii) another day shall be allowed with 
pay within 28 days, or 

(iii) an additional day shall be added to 
the annual leave entitlement. 
Annual leave loading, as prescribed 
by Clause 11 (2) (a) of this award, 
shall not apply to such additional 
day. 
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(7) Employees may be employed under a system 
of flexible working hours to be known as "flexi- 
time" where, and only where, an agreement in 
writing between an employer and the Union 
allowing for the working of such a system has been 
entered into. 

"Flexi-time" shall only be worked in the 
establishments or parts of establishments specified 
in the written agreement entered into pursuant to 
this subclause and shall, subject to any agreement 
reached under subclause (10) of this clause, be 
worked on the following basis: 

(a) Ordinary hours shall not exceed eight 
hours in any one day. 

(b) A lunch break of not less than one half 
hour nor more than VA hours shall be 
taken between 12 noon and 2.30 p.m. An 
employee shall not be required to take 
more than one hour for lunch. 

(c) Except in the case of employees ordinarily 
required to work on a Saturday before 12 
noon, an employee shall not be required by 
the employer to work on a Saturday as part 
of that employee's ordinary hours. 

(d) Subject to the minimal staffing require- 
ments of the employer and to the 
provisions of this subclause, employees 
may select their own starting, re-starting 
and stopping or finishing times within the 
following flexi-time periods: 

(i) Monday to Friday — 
7.00 a.m. — 9.30 a.m. 
12 noon — 2.30 p.m. 
3.30 p.m. — 6.00 p.m., and 

(ii) Saturday morning between 7.00 
a.m. and 9.30 a.m. Flexi-time 
hours accrued on a Saturday 
morning shall accrue at the rate of 
1.25 times the actual time worked. 

(e) During the core periods of 9.30 a.m. — 12 
noon and 2.00 p.m. — 3.30 p.m. Monday 
to Friday and in the case of Saturday 
workers, 9.30 a.m. — 11.30 a.m., 
employees shall be at work unless absent 
due to approved leave, sickness or an 
approved rostered day or half day off. 

(f) A tea break of no longer than 10 minutes 
shall be allowed not earlier than one hour 
nor later than three hours from: 

(i) the commencement of work; and 
(ii) the conclusion of the lunch period, 

provided that the ordinary hours of 
work following the lunch break are 
not less than three in duration. 

(g) Flexi-time credit hours is time worked in 
excess of the average ordinary weekly 
hours worked in each establishment or in 
excess of 38 hours in any one week which- 
ever is the lesser. 
Flexi-time debit hours is the time by which 
the lesser of the average ordinary weekly 
hours worked in each establishment or 38 
hours in any one week exceed the hours 
actually worked. 

(h) Where an employee has accrued six hours 
or more of flexi-time credits in the case of a 
full day, or three hours or more of flexi- 
time credits in the case of a half day an 
employee may, subject to giving 
reasonable notice, request a rostered day 
or half day off. Such request shall, while 
being subject to the minimal staffing 
requirements of the employer, not be 
unreasonably withheld. 

(i) For the purpose of paragraph (h) a 
- requirement by the employer for notice of 

not more than seven days shall be 
considered reasonable. 

0) Where a rostered day or partial day off has 
been granted by the employer and an 
employee is subsequently required to work 
on that day all rostered time off worked on 
that day shall be paid at double time with a 
minimum payment of four hours at the 
appropriate rate. 

(k) There shall be available to each employee 
on flexi-time a record detailing their 
current flexi-time hours balance. Such 
record shall be updated at regular intervals 
of not more than two weeks duration and 
shall be available for inspection by a duly 
accredited representative of the Union. 

(1) An employee may accrue up to a limit of 
12 flexi-time credit hours or eight flexi- 
time debit hours. Where an employee 
exceeds these limits an employer may: 

(i) require that the employee forfeit 
such credits, or 

(ii) eliminate any such debits by means 
of wage deductions. 

(m) Where due to the instructions of the 
employer, other than instructions 
necessitated by the need to comply with 
the award, an employee is unable to take 
off accrued flexi-time credits or to make 
up accrued flexi-time debits within a 
period of eight weeks of requesting to do 
so, the employer shall pay such credits at 
overtime rates or write off such debits as 
the case may be. 

(n) Notwithstanding the provisions of the 
award contained elsewhere than in this 
paragraph, no employee may be directed 
to work in any one week hours in excess of 
the ordinary weekly hours for that 
establishment except in accordance with 
Clause 7.—Overtime. 

(8) (a) Paragraphs (b) and (c) of this subclause 
apply to all those establishments where immediately 
prior to the 1st day of January 1986 the ordinary 
hours of duty exceeded 38. In the case of establish- 
ments where immediately prior to the 1st day of 
January 1986 the ordinary hours of duty were 38 
hours or less paragraphs (b) and (c) of this subclause 
may only be applied after that date, where an 
employer has introduced a system of working 
ordinary hours on not more than 19 days in each 
four weekly cycle, or a system of not less than one 
half day off in each 19 day cycle, or a system of flexi- 
time in accordance with subclause (7) of this clause. 

Unless such a system has been introduced any 
method of payment other than weekly payment by 
cash introduced prior to the said date may only 
continue for so long as each employee so paid 
agrees. 

(b) (i) The employer may elect to pay employees 
in cash, by cheque or by means of a credit 
transfer to a bank, building society or 
credit union account in the name of the 
employee. The day that the credit transfer 
is credited to the employee's account shall 
be deemed to be the date of payment. 

(ii) Payment shalj be made within three 
trading days from the last day of the pay 
period and if in cash or by cheque shall be 
made during the employee's ordinary 
working hours. 

(iii) No employer shall change its method of 
payment to employees without first giving 
them at least four weeks' notice of such 
change. 
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(iv) No employee shall be required to accept a 
change in the method of payment if such 
change causes hardship. Any dispute con- 
cerning hardship in a particular case shall 
be referred to a Board of Reference for 
determination. 

(c) (i) The employer may elect to pay employees 
weekly or fortnightly in accordance with 
paragraph (b) of this clause. 

(ii) No employer shall change the frequency of 
payment to employees without first giving 
them and the Union at least four weeks' 
notice of such change. 

(iii) The method of introducing a fortnightly 
pay system shall be by the payment of an 
additional week's wages in the last weekly 
pay before the change to fortnightly pays 
to be repaid by equal fortnightly 
deductions made from the next and subse- 
quent pays provided the period for repay- 
ment shdl not be less than 20 weeks, or 
some other method agreed upon by the 
Union and the employer. 

(9) For the purposes of affecting the rostering off 
of workers as provided by this award, ordinary 
wages may be paid either for the actual hours 
worked each pay period or an amount being calcu- 
lated on the basis of the average of 38 hours per 
week. In establishments where a system of flexi-time 
is worked ordinary weekly wages shall be paid on the 
basis of average ordinary hours worked in each such 
establishment or part thereof. 

(10) Notwithstanding the other provisions of this 
clause an employer and the Union may agree in 
writing that ordinary hours may be worked on a 
basis other than that prescribed by the award. 

(11) Where, at the date of termination, an 
employee has accrued credits or debits of time as a 
result of one of the systems of work entered into 
under this clause, such credits or debits shall be 
calculated at the employee's ordinary rate of pay 
and added to or deducted from the employee's 
termination pay as the case may be. 

(12) Any dispute concerning the method of 
implementation of the provisions of this clause shall 
be referred to the Commission for conciliation 
and/or determination. 

3. Delete Clause 10.—Rates of Pay and insert in 
lieu:— 

10.—Rates of Pay. 
An employer on whom this award is binding shall 

not increase the rate of wage payable to an employee 
on 6 October 1983, or otherwise vary the conditions 
of employment applicable to an employee on that 
date so as to increase that employer's labour costs 
except to the extent that any such increase has been 
authorised by the Commission after that date. 

The minimum rates of pay for workers covered by 
this award shall be as follows: 

(1) (a) Clerical/Administrative Officers: 
Salary 

Per Annum 

Salary 
Per Annum 

At 16 years of age 
At 17 years of age 
At 18 years of age 
At 19 years of age 
At 20 years of age 
At 21 years of age or 

1st year of adult service 
At 22 years of age or 

2nd year of adult service 
At 23 years of age or 

3rd year of adult service 
At 24 years of age or 

4th year of adult service 

7 862 
8 678 
9 894 

11 875 
13 117 

14 367 

15 486 

At 25 years of age or 
5th year of adult service 15 950 

At 26 years of age or 
6th year of adult service 16 415 

At 27 years of age or 
7th year of adult service 16 794 

At 28 years of age or 
8th year of adult service 17 250 

(b) Classified Clerical/Administrative Officers: 
Salary 

Per Annum 

16 794 

Grade 1 

Grade 2 — A 
B 
C 
D 

17 432 
17 894 
18 354 
18 821 
19 286 
19 751 
20 217 
20 681 

(2) An unclassified employee employed as a typist 
or stenographer and who performs such work of 
typing or stenography as the case may be for the 
major and substantial part of her working time shall 
be paid an allowance at the rate of not less than $156 
per annum in the case of a typist and $260 per 
annum in the case of a stenographer in addition to 
the appropriate rate prescribed above provided that 
in the case of a typist she has satisfied the Society 
that she can attain a speed of 50 words per minute 
typing and in the case of a stenographer a speed of 
50 words per minute typing and 80 words per minute 
shorthand. 

(3) Part-Time Employment: 
(a) Part-time employees may be employed at 

an hourly rate for a lesser period per week 
than the hours usually worked in each 
establishment. 

(b) Payment for annual leave and sick pay for 
part-time employees, shall be strictly 
related proportionately in accordance with 
the number of hours worked to the 
conditions prescribed in each establish- 
ment for full-time officers. 

(c) For the purpose of this clause a part-time 
employee's weekly hours shall not exceed 
30, except by agreement with the Union. 

(d) Subject to any agreement between the 
employer and the employee to the contrary 
subclauses (6) and (7) of Clause 6.—Hours 
shall not apply to part-time employees. 

(e) Should the parties be unable to reach an 
agreement as to the employment of part- 
time employees under this clause, such 
dispute may be referred to the 
Commission for conciliation and/or 
arbitration. 

4. Delete Clause 22.—Saturday Work and insert in 
lieu:— 

22.—Deleted. 
5. Insert a new Clause 31.—Junior Employees — 

Special Orders:— 
31.—Junior Employees — Special Orders. 

Notwithstanding the provisions of this award 
contained elsewhere than in this clause an employer 
may pay a junior employee including an apprentice 
engaged pursuant to this clause after 4 July 1985 at a 
rate of wage less than that to which the employee 
would be entitled were it not for this clause if and 
only if the employee agrees and the Commission 
approves and so orders. 
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RAILWAY FAfPr.nVF.KS. 
Award No. 18 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1107 of 1986. 

Between West Australian Government Railways 
Commission, Applicant and Australian Railways 
Union of Workers West Australian Branch and 
Others, Respondents. 

Order. 
HAVING heard Mr F.M. Hodgins on behalf of the 
applicant and Mr R. Wells on behalf of the respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 23 July 1986, have 
been complied with, and by consent, hereby orders — 

That the Railway Employees Award 1969 No. 18 
of 1969 as amended, be further amended in 
accordance with the following Schedule with effect 
from 6 July 1986. 

Dated at Perth this 11th day of December 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 44.—Wages: Delete this clause and insert in 

lieu thereof: 
44.—Wages. 

(1) Traffic Section — Covers workers (other than 
tradesmen and their assistants) in the Traffic, 
Accounts and Secretary's Branches: 

Designation 
Rate Per Week 

"A" "B" "C" 
First After After 

12 Months 12 Months 24 Months 
Adult Adult Adult 

Service Service Service 
S S $ 

2. Attendant — Railways Institute 285.90 290.40 295.50 
3. Attendant — Central Registry 291.00 295.50 300.70 
4. Barracks Caretaker: 

(a) Class ! 285.90 290.40 295.50 
(b) Class 2 284.50 288.80 293.90 

5. Checker: 
(a) Class 1 

(i) First year 295.50 299.80 305.00 
(ii) Thereafter 301.20 306.30 

(b) Class IA 295.50 299.80 305.00 
(c) Class 2 291.00 295.50 300.70 
Conductor: 
(a) Senior 296.80 301.20 306.30 
(b) Other 292.30 296.60 301.70 
(c) Senior (in-charge standard 

gauge) 304.60 309.00 314.10 
7. Foreman's Office Assistant — 

(Road Service Depots East Perth. 
Loco Section Forrestfield) 

8. Gatekeeper: 
(a) Kewdale Terminal, 

Midland Workshops 
(b) Elsewhere 

9. Guard: 
(a) Fourth Class, first two 

years service as guard 
(b) Third Class, over two years 

and up to four years 
service as guard 

(c) Second Class, over four 
and up to six years service 
as guard 

(d) First Class, over six years 
service as guard 

9A. Guard Suburban: 
(i) Full Safeworking 

Qualifications 
(ii) Abridged Safeworking 

Qualifications 
10. Machine Operator Printing and 

Reprographics Section: 
(a) First year 
(b) Thereafter 

318.10 322.30 327.40 

342.00 347.50 353.20 
314.60 319.10 324.30 

285.90 290.40 295.50 
300.80 305.80 

Designation 

11. Number Taker — Midland and 
Forrestfield: 

Rate Per Week 
"A" "B" "C" 
First After After 

12 Months 12 Months 24 Months 
Adult Adult Adult 

Service Service Service 
$ $ S 

(a) First five years 291.00 295.50 300.70 
(b) After five years 305.00 
Porter: 
(a) Class 1 296.80 301.20 306.30 
(b) Class 2 291.00 295.50 300.70 
(c) Class 3 Porter 

(i) First year 282.70 287.20 292.30 
(ii) Thereafter 285.90 290.40 295.50 

Providing that a 
porter with less than 
12 months service 
with full 
safeworking 
examination passed 
shall be paid the 
"thereafter" rate, 

(d) Porter-in-Charge cleaning 
— Claisebrooke to be paid 
an allowance of $3.30 per 
week in addition to (c) (ii). 

13. Seamstress 
14. Shunter: 

(a) Unqualified 
(i) First year 
(ii) Thereafter 

(b) Qualified (guards 
examination passed) 

(c) Head Shunter — Class 2 
(i) First year 
(ii) Thereafter 

(d) Head Shunter — Class 1 
(i) First four years of 

service 
(ii) Over four years and 

up to six years 
service 

(iii) Over six years 
service (a shunter 
when in charge of 
an engine shall be 
paid as head 
shunter) 

(e) Special, head shunter, 
Forrestfield 
(i) First year 362.00 
(ii) Thereafter 365.90 

(f) Pilot Shunter — City 
(i) First year 313.00 317.40 322.40 
(ii) Thereafter 322.30 327.40 

(8) Train despatcher 
(i) First year 350.80 356.10 362.00 
(ii) Thereafter 360.20 365.90 

(h) Mobile Train Despatcher 354.80 360.20 365.90 
(0 Senior Shunter Forrestfield 

(i) First year 313.00 317.40 322.40 
(ii) Thereafter 322.30 327.40 

Signalman: 
(a) Third Class 304.10 308.30 313.40 
(b) Second Class 312.70 317.00 322.00 
(c) First Class 325.60 329.90 335.00 
(d) Special Class 365.40 370.90 376.70 

(a worker engaged cutting 
in shall be paid at the rate 
not less than that of a third 
class signalman for each 
day so engaged.) 

302.00 306.40 311.40 16. Stower 291.00 295.50 300.70 
17. Ticket Collector: 

(a) Midland Terminal 293.10 297.40 302.40 
302.20 306.60 311.70 (b) Other 285.90 290.40 295.50 
284.50 288.80 293.90 18. Ticket Examiner (suburban) 

(a) Class 2 296.80 301.20 306.30 
312.70 317.00 322.00 (b) Class 1 304.60 309.00 314.10 

19. Ticket Issuer on trains 294.10 298.60 303.60 
20. Waiting Room Attendant (female) 259.40 263.70 268.80 

(2) Motive Power Section — Covers workers 
(other than tradesmen and their assistants) in the 
Motive Power Section: 

Designation 

30. Car and Wagon Examiner 
(a) Class 2 

(i) First Year 
(ii) Thereafter 

Rate Per Week 
"A" "B" "C" 
First After After 

12 Months 12 Months 24 Months 
Adult Adult Adult 

Service Service Service 
$ $ $ 
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Designation 
Rate Per Week 

••A" "B" "C" 
First After After 

12 Months 12 Months 24 Months 
Adult Adult Adult 

Service Service Service 
s s s 

Rate Per Week 
"A" "B" "C" 
First After After 

12 Months 12 Months 24 Months Adult Adult Adult 
Service Service Service 

S S $ 
(b) Class 1 

Progression from Class 2 
to Class 1 shall be subject 
to three years satisfactory 
service on the maximum 
rate of wage for Class 2. 

31. Car and Wagon Oiler 
32. Car electric light examiner: 

(a) Class 1 299.70 304.20 309.30 
(b) Class 2 

(i) First year 288.70 293.20 298.20 
(ii) Thereafter 296.60 301.70 

33. Electric battery hand 291.00 295.50 300.70 
34. Filter cleaning plant operator 288.70 293.20 298.20 
35. Deleted 
36. Kleenheat Gas attendant 288.70 293.20 298.20 
37. Labourer in running sheds 282.70 287.20 292.30 
38. Lead burner 309.80 314.10 319.10 
39. Lifter: 

(b) 32 hp grader 305.20 309.70 314.70 
(c) 3/8 cubic yard power 325.90 shovel 316.40 320.90 
(d) Earth auger and crane 310.90 315.40 320.40 
(e) Spray train (Weedex) 296.50 300.90 305.90 
(0 Deleted 
(g) Weed Spraying (not 

Weedex) 296.00 300.40 305.30 
Permanent Way "on track" 
machine operator: 
(a) Grade 1 320.30 324.60 329.80 
(b) Grade 2 331.00 335.40 340.60 
(c) Grade 3 346.60 351.10 356.00 

(a) (i) First year 
(ii) Thereafter 

(b) In outside depots (repair 
work) 
(i) First year 
(ii) Thereafter 

provided where two 
operators are on a machine 
and one is required to take 
charge the man in charge 
shall be paid SI.10 per day 
extra when the machine is 
operating or travelling on 
track. 

56. Rail lubricator maintainer 
57. Thermit welder: 

(a) Leading hand 
(b) Assistant to 

58. Trackman: 
(c) Wagon Depot, Forrestfield (a) First six months* 292.30 296.60 301.70 

(i) First year 306.90 311.20 316.20 (b) Thereafter* 297.30 301.60 306.70 
(ii) Thereafter 317.90 323.00 (c) Leading* 302.80 307.10 312.20 

Plant Attendant, Flocculation (d) Platelayer* 300.30 304.70 309.90 
Plant: 287.20 291.50 296.60 (e) Platelayer (leading)* 306.90 311.30 316.30 

(3) Civil Engineering — Covers workers (other 
than tradesmen and their assistants) in the Civil 
Engineering Branch and the Signal and 
Communications Branch: 

Assistant to Ultrasonic flaw 
detector operator 
Chainman 
Flash butt rail welding plant: 

Rate Per Week 
"A" "B" "C" 
First After After 

12 Months 12 Months 24 Months 
Adult Adult Adult 

Service Service Service 
S $ S 

292.30 296.60 301.70 
288.70 293.20 298.20 

(a) Crane attendant 286.70 291.00 296.30 
(b) Crane driver, electric 296.40 300.80 305.80 
(c) Rail grinder 285.90 290.40 295.50 
(d) Welding machine operator 314.60 319.90 325.80 
(e) Welding machine 

operator's assistant 290.00 294.30 299.40 
48. Trackmaster: 

(a) Construction* 337.10 342.60 348.30 
(b) Platelaying* 337.10 342.60 348.30 
(c) Repairing* 

(i) Trainee 
Trackmaster 316.20 320.60 325.80 

(ii) Trackmaster Level 1 330.10 335.40 341.30 
(iii) Trackmaster Level 2 343.70 349.10 355.10 
(iv) Trackmaster Level 3 359.40 364.80 370.50 
(v) Trackmaster Level 4 373.10 378.50 384.30 

49. Gardening Gang: 
(a) Head Gardener 320.20 324.50 329.70 
(b) Gardener 

(i) First Year 287.30 291.60 296.70 
(ii) Thereafter 293.20 298.20 

50. Road Approaches, Platforms etc: 
(a) Ganger 317.40 321.70 326.80 
(b) Leading Hand 295.50 299.80 305.00 
(c) Labourer 282.70 287.20 292.30 

51. Inspector's Clerk: 
(a) Class 1 

(i) First year 296.80 301.20 306.30 
(ii) Thereafter 306.60 311.70 

(b) Class 2 296.80 301.20 306.30 
51A. Supervisor's Office Assistant 

(a) Grade 2* 307.00 311.40 316.40 
(b) Grade 1* 318.20 322.60 327.70 

52. Labourer 282.70 287.20 292.30 
53. Length Runner 326.80 331.20 336.30 
54. Operator: 

(a) Bulldozer 
(i) Under 40 hp 305.20 309.70 314.70 
(ii) 40 hp and over 314.10 318.50 323.60 

provided that a trackman 
employed laying more than 
two abutting redls or rails 
in connection with a set of 
points shall be paid 
platelayers rates. 

59. Roller driver 
60. Signal and Communications: 

(a) Line and signal or cable 
ganger* 
(0 
(ii) 
(iii) 

(b) Line and Signal or Cable 
Assistant* 
(i) First six months 
(ii) Next six months 
(iii) Thereafter 

(c) Leading line and signal or 
cable assistant* 

(d) Deleted 
(e) Line and signal or cable 

maintainer* 
(f) Assistant line and signal or 

cable maintainer* 
61. Tentmaker 
62. Track recording car: 

(a) Operator 
(b) Driver — provided full safeworking qualification 

held 
(i) Fourth class, first 

two years service as 
driver 

(ii) Third class, over 
two years and up to 
four years service as 
driver 

(iii) Second class, over 
four years and up to 
six years service as 
driver 

(iv) First class, over six 
years service as 
driver 

(4) Workshops and Stores — Covers workers in 
Mechanical and Supply Branches (other than 
Motive Power Section) and tradesmen and 
assistants in all branches: 

70. Acid room attendant (electrical 
department) 

71. Apprentices trades supervisor 

Rate Per Week 
"A" "B" "C" 
First After After 

12 Months 12 Months 24 Months 
Adult Adult Adult 

Service Service Service 
S $ S 

284.90 289.30 294.20 
377.40 382.80 388.70 

* Includes $5.00 Disability Allowance (not included for indexation). 
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Designation 
Rate Per Week 

"A" "B" "C" 
First After After 

12 Months 12 Months 24 Months 
Adult Adult Adult 
Service Service Service 

$ $ $ 

Rate Per Week 
"A" "B" "C" 
First After After 

12 Months 12 Months 24 Months 
Adult Adult Adult 

Service Service Service $ $ $ 
72. Blacksmith: 

(a) Blacksmith 
(b) Operating on oil furnace 
(c) Heat Treater 
(d) In charge of electric heat 

treat furnace 
(e) Blacksmith engaged on 

explosive hardening a site 
allowance of $1.50 per day 
shall be paid to all workers 
taking part in the explosive 
hardening on site 

73. Boilermaker: 
(a) Boilermaker 
(b) In charge of marking off 

table 
(c) Who for the greater part of 

his time is occupied in 
marking off and/or 
making templates or jigs 

(d) On flanging or angle fires 
(e) On big press 
(0 On small press 
(g) Oxywelder and cutter on boilers 
(h) Welder first class who is 

required to apply general 
trade experience 

(i) In running shed 
(i) First year 
(ii) Thereafter 

74. Brick arch builder and firebar 
attendant (Midland Workshops 
only) 

75. Bricklayer 
76. Bodybuilder 
77. Car and wagon builder: 

(a) Car and wagon builder 
(including vans) 

(b) In charge of marking off 
table 

78. Carpenter: 
(a) Carpenter 
(b) In charge of district 

headquarters (CE Branch) 
plus payment of an 
allowance for responsibility 
and supervision of $19.70 
per week 

(c) In charge of other sections 
or depots (CE Branch) 
paid $1.90 per week above 
appropriate leading hand 
rate. 

79. Casting dresser 
80. Coach trimmer: 

(a) Coach trimmer 
(b) Marking off 

81. Coppersmith 
82. Diesel Maintainer: 

(a) First year 
(b) Thereafter 

83. Drawing office attendant (CME 
Office) 

84. Electrical installer (with "B" 
licence) 

85. Electric motor attendant 
86. Electroplater 
87. Engine lifter 
87A. Electrical Technician 
88. Fitters: Mechanical 

(a) Fitter 
(b) In diesel injection room 

after 12 months' service 
(c) Marking off — car shop 
(d) In running shed or train 

electric light section 
(i) First year 
(ii) Thereafter 

88A. Fitters: Electrical 
(a) Fitter 
(b) Armature Winder 
(c) Automotive Electrical 

Fitter and Refrigeration 
Fitter 

(d) In running shed or train 
electric light section 
(i) First year 
(ii) Thereafter 

355.70 361.10 367.00 

344.80 
352.10 
352.10 
343.10 

350.30 
357.50 
357.50 
348.50 

356.00 
363.40 
363.40 
354.40 

342.40 347.70 353.70 

338.90 344.20 350.20 

343.10 348.50 
353.80 

354.40 
359.60 

289.10 
338.90 
338.90 

293.50 
344.20 
344.20 

298.60 
350.20 
350.20 

338.90 344.20 350.20 
353.20 358.80 364.60 

338.90 344.20 350.20 
338.90 344.20 350.20 

338.90 344.20 350.20 
295.30 299.70 304.90 
338.90 344.20 350.20 
295.60 299.90 305.10 
371.50 376.90 382.60 

338.90 344.20 350.20 
346.90 352.70 

343.10 348.50 354.40 

343.10 348.50 354.40 
353.80 359.60 

338.90 344.20 350.20 
338.90 344.20 350.20 

338.90 344.20 350.20 

343.10 348.50 354.40 

Fitter-In-Charge: 
338.90 344.20 350.20 (a) Marking off table 355.70 361.10 367.00 
342.10 347.50 353.20 (i) Assistant to 343.10 348.50 354.40 
343.10 348.50 354.40 (b) Machinery blocks — 

Midland 348.40 353.90 359.70 
352.10 357.50 363.40 (c) Machinery — flashbutt 

welding depot 348.40 353.90 359.70 
<d) Power house — Midland 355.70 361.10 367.00 
(e) Test room 353.20 358.80 364.60 

90. Forgeman 355.70 361.10 367.00 
343.10 348.50 354.40 91. Forge hammer driver 287.30 291.60 296.70 

92. Forge underhand 287.30 291.60 296.70 
338.90 344.20 350.20 93. Furnaceman: 

353.80 359.60 

(a) Brass 
(b) Forge 
(c) Iron 
Galvaniser 
Inspector: 
(a) Tool room electrical and 

diesel shop 
(b) Repair work 
(c) Other 

(i) Metal 
(ii) Wood 

Instrument maker and/or repairer 
Interlocking fitter: 
(a) First year 
(b) Thereafter 
Labourer 
Laboratory worker 
(a) Laboratory attendant on 

oil analysis 
(b) Laboratory attendant 
(c) Laboratory assistant 
Deleted 
Leather worker 
Lifter: 
(a) Lifter Midland Workshops 

(i) First year 
(ii) Thereafter 

(b) Passing out vehicles 
Midland Workshops 

(c) Leading lifter Midland 
Workshops shall be paid in 
addition to the thereafter 
rate and the appropriate 
rate prescribed for leading 
hands the amount of 
$15.00 per week. 

Loco technician — running sheds 
(Mechanical or Electrical) 
Machinist: 
(a) First class 
(b) Second class 
(c) Third class 
(d) Nut and bolt (Ajax) 

(i) First assistant 
(ii) Second assistant 

Motor Mechanic 
Moulder: 
(a) Moulder and/or coremaker 
(b) Steel smelter 
Office Assistant: Workshops and 
Motive Power 
(i) Class 2 
(ii) Class 1 
Orderman — Midland Workshops 
mill 
Painter and/or signwriter and/or 
paint mixer 
Panel beater 
Patternmaker 
Petrol engine shunter (Midland 
Workshops) 
(a) Driver 
(b) Shunter 
(c) Leading shunter 
Plumber: 
provided a plumber holding a 
registration in accordance with 
the Metropolitan Water Supply, 
Sewerage and Drainage Act, 
except where employed for the 
major portion of any week in or 
about a permanent maintenance 
depot, shall be paid an allowance 
of $13.60 per week. 
Progressman 
Deleted 

361.30 366.80 372.60 

338.90 
301.50 
289.10 

344.20 
305.80 
293.50 

350.20 
310.80 
298.60 

287.80 
284.90 
338.90 

292.20 
289.30 
344.20 

297.10 
294.20 
350.20 

338.90 
353.20 

344.20 
358.80 

350.20 
364.60 

302.00 
313.20 

306.40 
317.60 

311.40 
322.70 

293.10 297.40 302.40 
338.90 
338.90 
352.80 

344.20 
344.20 
358.40 

350.20 
350.20 
364.10 

296.80 
296.80 
299.90 

301.20 
301.20 
304.40 

306.30 
306.30 
309.50 

301.20 306.30 
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Rate Per Week 
Item Designation "A" "B" "C" 
No. First After After 

12 Months 12 Months 24 Months 
Adult Adult Adult 
Service Service Service 

S $ S 
116. Radio technician: 

(a) Class 2 
(i) First year 360.40 365.80 371.70 
(ii) Thereafter 371.50 377.20 

<b) Class 1 
(i) First year 373.20 378.50 384.40 
(ii) Thereafter within 386.70 392.50 

the following range 393.30 399.10 
as agreed between 401.30 407.10 
the parties or in the 410.50 416.40 
event of 
disagreement as 
determined by the 
employer. 

116A. RolUngstock Washing Attendant 297.80 302.10 307.20 
117. Safeworking technician: 

(a) Class 1 
(i) First year 349.80 344.30 361.10 
(ii) Thereafter 359.80 365.50 

(b) Class 2 
(i) First year 342.10 347.50 353.20 
(ii) Thereafter 352.00 357.70 

(c) Other 338.90 344.20 350.20 
118. Sandblaster: who is not protected 

from flying sand or shot by a 
properly enclosed cabin 295.30 299.70 304.90 

119. Scale adjuster: 
(a) Scale adjuster 338.90 344.20 350.20 
(b) Senior 346.60 352.00 357.70 
(c) Assistant 284.90 289.30 294.20 

120. Saw Doctor 345.50 351.00 356.70 
121. Septic tank attendant 295.60 299.90 305.10 
122. Sheetmetal worker 338.90 344.20 350.20 
123. Signal Technician: 

(a) First year 338.90 344.20 350.20 
(b) Second year 358.40 364.10 
(c) Third year and thereafter 382.60 

123A. Train technician: 
(a) First year 352.90 358.50 364.20 
(b) Thereafter 362.70 368.40 

124. Shunting tractor, Midland 
Workshops and Stores: 
(a) Driver 296.80 301.20 306.30 
(b) Attendant 296.80 301.20 306.30 

125. Stoker 291.00 295.50 300.70 
126. Tailer-out (saw bench and 

bandsaw) 288.70 293.20 298.20 
127. Tarpaulinmaker 294.00 298.40 303.50 
128. Communication technician: 

(a) Class 2 
(i) First year 360.40 365.80 361.70 
(ii) Thereafter 371.50 377.20 

(b) Class 1 
(i) First year 373.20 378.50 384.40 
(ii) Thereafter within 386.70 392.50 

the following range 393.30 399.10 
as agreed between 401.30 407.10 
the parties or in the 410.50 416.40 
event of 
disagreement, as 
determined by the 
employer. 

129. Toolmaker 352.80 358.40 364.10 
130. Tradesman's assistant: 

(a) Blacksmith striker on oil 
furnace 287.20 291.50 296.60 

(b) Fitter's Assistant — 
running sheds 287.20 291.50 296.60 

(c) Metal 284.90 289.30 294.20 
(d) Boilermakers Assistant 

(i) Class 3 284.90 289.30 294.20 
(ii) Class 2 286.80 291.10 296.40 
(iii) Class 1 288.70 293.20 298.20 

(e) Other than elsewhere 
specified 288.70 293.20 298.20 

<f) Painting wagons 
Provided that workers 
operating paint machine 
shall be paid at painter's 
rate 

304.10 308.30 313.40 

(g) Special Claisebrooke 
railcar depot 291.80 296.30 301.40 

131. Valve setter in charge of 
weighbridge 355.70 361.10 367.00 

132. Watch and clock repairer 340.70 346.20 351.90 
133. Welder: 

(a) Special class 343.10 348.50 354.40 
(b) First class 338.90 344.20 350.20 
(c) Second class 290.10 294.40 299.60 
(d) Third class 286.70 291.00 296.30 
<<3 Fourth class 284.50 288.80 293.90 

134. Wood machinist: 
(a) First class 
(b) Second class 
(c) Third class 
(d) Assistant 

Rate Per Week 
"A" "B" "C" 
First After After 

12 Months 12 Months 24 Months 
Adult Adult Adult 

Service Service Service 
$ S $ 

338.90 344.20 350.20 
300.80 305.10 310.20 
288.70 293.20 298.20 
288.70 293.20 298.20 

(5) General — Covers workers in designation who 
may be employed in any sections and who take the 
conditions applicable to the section in which they 
are employed: 

Rate Per Week 
"A" "B" 
First After After 

12 Months 12 Months 24 Months 
Adult Adult Adult 

Service Service Service 
$ S S 

140. Crane Driver: 
(a) Electrical overhead — 

cabin controlled 
(b) Steam or diesel electric 

(i) Workshops and 
Stores 

(ii) Elsewhere 
(c) Attendant 

(one to each steam crane 
Workshops and Stores) 

(d) Mobile Crane. With lifting 
capacity 

303.10 307.50 312.70 

296.40 300.80 305.80 
299.90 304.40 309.50 
286.70 291.00 296.30 

(i) Up to and including 
Five ton 308.50 312.90 318.10 

(ii) Over five but not 
exceeding 10 ton 312.70 317.00 322.00 

(iii) Over 10 but not 
exceeding 20 ton 318.10 322.30 327.40 

(iv) Over 20 but not 
exceeding 40 ton 323.40 327.60 332.70 

(v) Over 40 but not 
exceeding 80 ton 331.20 335.50 340.70 

(vi) In excess of 80 ton 336.00 340.50 345.60 
All appointed mobile crane 
drivers to be classified under (d) 
(i) and, when driving mobile 
cranes of a higher carrying 
capacity than those applicable to 
that classification, to be treated as 
working in a higher capacity and 
paid accordingly. 

141. Driver: 
(a) End loader 
(b) Rail motor 

(i) Rail only 
(ii) Licensed for road 

(c) Rail mounted shunting 
tractor 

(d) Pneumatic tyre shunting 
tractor 

(e) Forklift with lifting capacity of 
(i) Up to 10 000 lbs 
(ii) Over 10 000 lbs 

(0 Forklift with attachment 
(i) When attachments 

have a capacity over 
Five ton but not 
more than 10 ton 

(ii) When attachments 
have a capacity over 
10 ton 

(g) Lister motor 
142. Driver — road vehicle: 

(a) Road motor including 
kombie van, car, station 
wagon and panel van 

(b) Motor bus — vehicle not 
articulated provided a 
motor bus driver collecting 
fares in a vehicle with 
seating accommodation for 
more than 10 passengers 
shall be paid S1.46 per day 
extra; Provided further this 
allowance shall not be 
taken into consideration in 
assessing overtime or other 
penalty rates prescribed in 
this Award 

(c) Motor truck (not 
articulated) 
(i) Not exceeding 

1 270kg capacity 
(ii) Exceeding 1 270kg 

but not exceeding 
three tonne capacity 

303.00 307.40 312.60 

296.80 301.20 306.30 
326.80 331.20 336.30 
296.80 301.20 306.30 
296.80 301.20 306.30 

308.60 313.00 318.20 
313.20 317.60 322.70 

310.20 314.60 319.60 

318.50 322.90 327.90 
291.00 295.50 300.70 

326.80 331.20 336.30 

342.20 346.60 351.70 

326.80 331.20 336.30 

332.40 336.70 341.90. 
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Rate Per Week 
"A" "B" "C" 
First After After 

12 Months 12 Months 24 Months 
Adult Adult Adult 

Service Service Service 
$ $ S 

(iii) Exceeding three 
tonne but under six 
tonne capacity 

(iv) Six tonne and over 
but under seven 

(v) Seven tonne and 
over but under eight 

(vi) Eight tonne and 
over but under nine 

(vii) Nine tonne and over 
but under 10 

(viii) 10 tonne and over 
but under 11 

(ix) 1 i tonne and over 
but under 12 

(x) 12 tonne and over 
but under 13 

(xi) 13 tonne and over 
but under 14 

(xii) 14 tonne and over 
but under 15 

(xiii) 15 tonne and over 
but under 16 

(d) Motor truck (articulated) 
(i) Not exceeding nine 

tonne capacity 
(ii) Nine tonne and over 

but under 10 
(iii) 10 tonne and over 

but under 11 
(iv) 11 tonne and over 

but under 12 
(v) 12 tonne and over 

but under 13 
(vi) 13 tonne and over 

but under 14 
(vii) 14 tonne and over 

but under 15 
(viii) 15 tonne and over 

but under 16 
(ix) 16 tonne and over 

but under 21 
(x) 21 tonne and over 

but under 25 
(xi) 25 tonne and over 

but under 30 
(xii) Provided a motor 

truck driver 
collecting money 
shall be paid an 
additional 50 cents 
per day extra. All 
appointed motor 
truck drivers to be 
classified as per (c) 
(ii) and when 
driving motor trucks 
of a higher carrying 
capacity than those 
applicable to that 
classification, to be 
treated as working 
in a high capacity 
and paid 
accordingly. 

(xiii) Provided that driver 
of a motor vehicle 
(not being a tractor) 
drawing a trailer 
shall be paid 78 
cents per day extra. 

(xiv) Capacity means the 
manufacturer's 
gross vehicle weight 
less the tare weight 
of the vehicle 
expressed in tonnes. 

143. Motor truck drivers assistant 304.90 309.30 314.30 
144. Motor bus conductor: 

(a) First 12 months 311.40 315.80 321.00 
(b) Thereafter 325.30 330.30 

145. Road Services Depot: 
(a) Steam cleaner 295.30 299.70 304.90 
(b) Truck and bus service attendant 296.40 300.80 305.80 
(c) Light vehicle pool 

attendant 296.40 300.80 305.80 
146. Labourer 282.70 287.20 292.30 
147. Lavatory attendant 285.90 290.40 295.50 
148. Messenger 285.90 290.40 295.50 
149. Watchman 282.70 287.20 292.30 
150. Storeman: 

(a) Storeman-in-charge 
(i) Class A 313.70 318.20 323.20 
(ii) Class B 308.60 313.00 318.20 
(iii) Class C 303.10 307.50 312.70 

Designation 

(b) Storeman 
(i) Class A 
(ii) Class B 
(iii) Class C 

(c) Assistant Storeman 
151. Office cleaner — (Female) 

(including allowance in lieu of 
long service leave) 
(a) Leading hands 

(i) Perth, 11.40 
(ii) Midland, 8.00 

Rate Per Week 
"A" "B" "C" 
First After After 

12 Months 12 Months 24 Months 
Adult Adult Adult 

Service Service Service 
s s s 

(6) Junior Workers and Junior Station Assistants 
shall be paid at the rate of the following percentage 
of the appropriate Award rate prescribed for Item 
12 (c) (i). 

% Rate 
Per Week 

Up to 16 years 38 115.00 
At 16 years 49 141.80 
At 17 years 57 161.20 
At 18 years 68 192.20 
At 19 years 77 217.70 
At 20 years 88 248.70 
Provided that a junior station 
assistant who has passed the full 
safeworking and guard's 
examination shall be paid the 
following percentage in lieu of 
above. 
18 years 77 217.70 
19 years 88 248.70 
20 years 88 248.70 

(7) Apprentices: The weekly wage rate shall be a 
percentage of the tradesmen's rate as under:— 

% Rate 
Per Week 

(a) Five year term: 
First year 40 137.60 
Second year 48 165.10 
Third year 55 189.20 
Fourth year 75 258.00 
Fifth year 88 302.70 

Four year term: 
First year 42 144.50 
Second year 55 189.20 
Third year 75 258.00 
Fourth year 88 302.70 

3 Vi year term: 
First six months 42 144.50 
Next year 55 189.20 
Next following year 75 258.00 
Final year 88 302.70 

Three year term: 
First year 55 189.20 
Second year 75 258.(X) 
Third year 88 302.70 

ror me purposes or mis pan iraaesman s 
rate" means the rate of pay payable to an adult 
male fitter under the Engineering Trades 
(Government) Award Nos. 29, 30 and 31 of 
1961 and 3 of 1962 as amended. 

8^ T #»aH?no WanHc* Potp (8) Leading Hands: 

(i) Class 3: Wh< 

Rate 
Per Week 

Class 3: When in charge of not 
less than three and not more 
than 10 other workers, a 
leading hand shall be paid extra 
per week 
Class 2: When in charge of 
more than 10 and not more 
than 20 other workers a leading 
hand shall be paid extra per 
week 

$14.40 

$21.90 
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(iii) Class 1: When in charge of 
more than 20 other workers a 
leading hands shall be paid 
extra per week $28.20 

(9) National Wage Decision: If during the 
currency of this award the Western Australian 
Industrial Relations Commission should make a 
General Order giving effect to a National Wage 
Decision the rates of pay for each designation herein 
shah be varied to the extent necessary to give effect 
to the order. 

(10) Minimum Wage: Notwithstanding the 
provisions of this award no adult worker (including 
apprentices), 21 years of age of over, shall be paid 
less than $206.90 per week at their ordinary rate of 
pay in respect of the ordinary hours of work 
prescribed by this award, but the minimum rate of 
pay does not apply where the ordinary rate of pay 
(including any part thereof payable in addition to 
the award rate) is not less than $206.90. 

Where the said minimum rate of pay is applicable 
the same rate shall be payable on holidays, during 
annual leave, sick leave, long service leave and any 
other leave prescribed by this award. 

Notwithstanding the foregoing, where in this 
award an additional rate is prescribed for any work 
as a percentage, fraction or multiple of the ordinary 
rate of pay it shall be calculated upon the rate 
prescribed by this award for the classification in 
which the worker is employed. 

In this provision, "award" shall be read as 
"industrial agreement" where the case requires. 

(11) Tool Allowance: Metal Trade employees 
other than Patternmakers shaU be paid a tool 
allowance in accordance with the following 
provisions: 

(a) Where the employer does not provide a 
tradesman or an apprentice with the tools 
ordinarily required by that tradesman or 
apprentice in the performance of his work 
as a tradesman or as an apprentice the 
employer shall pay a tool allowance of:— 

(i) $8.10 per week to such tradesman, 
or 

(ii) in the case of an apprentice a per- 
centage of $8.10 being the percen- 
tage which appears against his year 
of apprenticeship in subclause (7) 
of this clause. 

for the purpose of such tradesman or 
apprentice supplying and maintaining 
tools ordinarily required in the 
performance of his work as a tradesman or 
apprentice. 

(b) Any tool allowance paid pursuant to para- 
graph (a) of this subclause shall be 
included in, and form part of, the ordinary 
weekly wage prescribed in this clause. 

(c) The employer shall provide for the use of 
tradesmen or apprentices all necessary 
power tools, special purpose tools and 
precision measuring instruments. 

RAILWAY REFRESHMENT SERVICES. 
Award No. 2 of 1972. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1106 of 1986. 

Between West Australian Government Railways 
Commission, Applicant and Australian Railways 
Union of Workers West Australian Branch, 
Respondent. 

Order. 
HAVING heard Mr F.M. Hodgins on behalf of the 
applicant and Mr R. Wells on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 23 July 1986, have 
been complied with, and by consent, hereby orders — 

That the Railway Refreshment Services Award 
1972 No. 2 of 1972 as amended, be further amended 
in accordance with the following Schedule with 
effect from 6 July 1986. 

Dated at Perth this 11th day of December 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 10.—Wages: Delete this clause and insert in 

lieu thereof:— 
Total rates of pay for employees covered by the 

Railway Refreshment Services Award as a result of 
the June 1986 2.3 per cent National Wage Decision, 
effective from 6 July 1986. 

Rate Per Week 
Item Designation "A" "B" "C" 
Males First After After 

12 Months 12 Months 24 Months 
Adult Adult Adult 
Service Service Service 

(1) Barman ' 309.70 313.90 319.00 
(2) (a) Chef Forrestfield and 

Westrail Centre 343.20 347.50 352.50 
(b) Cook 

(i) 1st year 
(ii) Thereafter 

(3) Storeman 
(4) Storeman's Assistant 
(5) Handyman First Year 

Thereafter 
(6) Driver — Road Vehicle including 

Kombie van, car, station wagon, 
panel van 326.80 331.20 336.30 

Females 
(7) Stewardess 
(8) (a) Attendant Head 

(b) Attendant 
(9) Barmaid 
(10) Cook 
(11) Hostess 
(12) Junior Workers — male — 

percentage of award rate 
prescribed for item 12 (c) (i) of 
Railway Employees' Award 
consolidated 1977. 

% 
Under 16 years 38 115.00 
16 years of age 49 141.80 
17 years of age 57 161.20 
18 years of age 68 192.20 
19 years of age 77 217.70 
20 years of age 88 248.70 

(13) Junior Attendants — Female 
(percent of adult award rate) 

% 
SV/i 161.20 
12Vi 183.40 
82/2 205.60 
92 Vi 232.00 

252.30 
256.70 

Rate 
Per Hour 

(a) Stewardess 6.04916 
(b) Attendant 5.84725 
(c) Barmaid 7.11523 
(d) Cook 

(i) Female 6.01417 
(ii) Male 7.47597 

(e) Junior Attendant 
15 years of age 3.65318 
16 years of age 4.23738 
17 years of age 4.82156 
18 years of age 5.40037 
thereafter full adult rate 5.84725 

323.40 

291.00 
288.70 
282.70 

327.60 
329.00 
295.50 
293.20 
287.20 
290.40 

332.70 
335.00 
300.70 
298.20 
292.30 
295.50 

269.20 
263.40 
261.50 
309.70 
267.80 
264.30 

273.60 
267.80 
265.80 
313.90 
272.10 
268.60 

278.80 
272.90 
270.90 
319.00 
277.20 
273.80 

15 years of age 
16 years of age 
17 years of age 
18 years of age 
19 years of age 
20 years of age 
Thereafter full adult rate of 
classification working in. 

(14) Casuals 
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(15) Casual workers shall be paid on an hourly 
basis at the rate of time and a half of the rate 
elsewhere prescribed in the award — whichever is 
the greater with double time being the maximum for 
the class of work performed. Provided however that 
no casual worker shall be employed for less than two 
hours in any one shift. 

(16) Notwithstanding the rates provided in items 
1 and 9 a worker who has had less than two weeks' 
experience as a barman or barmaid shall not be paid 
more than the rate in item 8 (b). 

(17) National Wage Decision: If during the 
currency of this award the Western Australian 
Industrial Relations Commission should make a 
General Order giving effect to a National Wage 
Decision the rates of pay for each designation herein 
shall be varied to the extent necessary to give effect 
to that order. 

(18) Minimum Wage: Notwithstanding the 
provisions of this award no adult worker (including 
apprentices), 21 years of age or over, shall be paid 
less than $206.90 per week as their ordinary rate of 
pay in respect of the ordinary hours of work 
prescribed by this award, but the minimum rate of 
pay does not apply where the ordinary rate of pay 
(including any part thereof payable in addition to 
the award rate) is not less than $206.90. 

Where the said minimum rate of pay is applicable 
the same rate shall be payable on holidays, during 
annual leave, sick leave, long service leave and any 
other leave prescribed by this award. 

Notwithstanding the foregoing, where in this 
award an additional rate is prescribed for any work 
as a percentage, fraction or multiple of the ordinary 
rate of pay it shall be calculated upon the rate 
prescribed by this award for the classification in 
which the worker is employed. 

In this provision "award" shall be read as 
"industrial agreement" where the case requires. 

(19) Award Rate: 
(i) The rates prescribed in this clause for each 

classification of worker shall be the sum of 
the amount described as the Award Rate 
of pay plus the amount of Service pay 
payable to each worker in accordance with 
the Railway Incremental Payment scheme 
as amended from time to time provided 
that the Award Rate of pay shall be the 
rate of pay for each classification of 
worker as at 8 October 1983 and shall 
include any subsequent variation thereto. 

(ii) Where in this Award the Award Rate of 
pay is referred to it shall mean the Award 
Rate described in subclause 19 (i) of this 
clause. 

RESTAURANT, TEAROOM 
AND CATERING WORKERS. 

Award No. 48 of 1978. 
BEFORE THE WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
No. 841 of 1986. 

Between Kings Park Garden Restaurant (1976) Pty Ltd 
and Others, Applicants and the Federated Liquor 
and Allied Industries Employees' Union of 
Australia, Western Australian Branch, Union of 
Workers, Respondent. 

Order. 
HAVING heard Mr K.J. Farrell and later Mr R.H. 
Gifford on behalf of the applicants, Mr E.L. Fry on 
behalf of the respondent and Mr N.R. Whitehead on 
behalf of the Honourable Minister for Industrial 
Relations (intervening) and by consent, the Commission 
in Court Session, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the "Restaurant, Tearoom and Catering 
Workers" Award No. 48 of 1978 as varied be 
further varied in accordance with the following 
schedule and that such variation shall have effect on 
and from the 12th day of December 1986. 

Dated at Perth this 12th day of December 1986. 
By the Commission in Court Session. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After the numerals and 

word 45.—Trainees insert the numerals and words 46.— 
America's Cup Defence and Special Events. 

2. Clause 30.—Board and/or Lodging: Delete this 
clause and insert in lieu: 

30.—Board and/or Lodging. 
(1) No worker shall be compelled to board and/or 

lodge on the employer's premises and it shall not be 
a condition of employment that any worker shall 
board and/or lodge on the employer's premises, but 
where by mutual consent board and/or lodging is 
provided, the employer shall be entitled to deduct in 
respect of such worker the following maximum 
amounts per week: 

(a) Full board and lodging: 
Single accommodation: $43.90 
Shared accommodation: $30.72 

(b) Full board of 21 meals per week: $34.22. 
(c) Full lodging: 

Single accommodation: $17.55 
Shared accommodation: No-charge. 

(d) The foregoing amounts shall be reduced 
pro rata for any period less than one week. 

(2) Mutual consent for the purpose of this clause 
means a document which the worker has signed 
agreeing to the amount of board and/or lodging 
offered by the employer. Such agreement may be 
cancelled by either party giving seven days' notice in 
writing to the other party. 

(3) Workers sleeping in shall be provided with a 
common sitting room apart from their bedrooms 
and shall have access to a properly equipped bath- 
room and also have access to a laundry at such times 
as are mutually agreed upon between the worker and 
the employer. Where a worker is required to use a 
coin operated washing machine and/or dryer in a 
laundry, the board and/or lodging charges for that 
worker shall be reduced by the amount of $1.20 per 
week. 

(4) Any dispute in respect to the application of 
this clause shall be referred to a Board of Reference 
for determination. 

3. After Clause 45.—Trainees insert a new Clause 
46.—America's Cup Defence and Special Events in the 
following terms: 

46.—America's Cup Defence and Special Events. 
Where a licence is granted under the provisions of 

Acts Amendment (America's Cup Defence and 
Special Events) Act 1985 of the Liquor Act 1970 the 
following provisions shall apply: 

(a) Notwithstanding the provisions of Clause 
8.—Hours of this award the ordinary 
hours of work for Bar Attendants may 
include Sunday, provided that such 
ordinary hours worked shall be paid for at 
the rate of double time. 

(b) The minimum payments prescribed by 
subclause (3) of Clause 10.—Overtime of 
this award shall not apply where a 
worker's hours continue from a rostered 
day into his rostered day off. 
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STOREMEN (State Energy Commission). 
Award No. 4 of 1971. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1139 of 1986. 

Between the Shop, Distributive and A lied Employees' 
Association of Western Australia, Applicant and 
the General Manager, State Energy Commission of 
Western Australia, Respondent. 

Order. 
HAVING heard Mr J. Bullock on behalf of the Appli- 
cant and Mr N.L. Fry on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 23 July 1986, having 
complied with, and by consent, hereby orders — 

That the Storemen (State Energy Commission) 
Award 1984 No. 4 of 1971 as amended, be further 
amended in accordance with the following Schedule 
with effect from the beginning of the first pay period 
commencing on or after 9 December 1986. 

Dated at Perth this 9th day of December 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 30.—Powerhouse Alowance: Delete subclause 
(1) and insert in lieu thereof:— 

(1) A worker who is 15 years of age or more and 
who is employed in the same building as other 
workers who are paid a power station allowance 
under the provisions of the Engineering (SEC) 
Award No. 1 of 1969 shall be paid in addition to the 
rates prescribed in Clause 27 hereof a power station 
allowance of $10.30 per week. 

WOOL, HIDE AND SKIN STORE EMPLOYEES. 
Award No. 8 of 1966. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 452 of 1986. 

Between the Shop, Distributive and Alied Employees' 
Association of Western Australia, Applicant and 
Albany Woolstores Pty Ltd and Others, 
Respondents. 

Order. 
HAVING heard Mr J. W. Bullock on behalf of the appli- 
cant and Mr R.H. Gifford on behalf of the respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 23 July 1986, have 
been complied with, and by consent, hereby orders — 

That the Wool, Hide and Skin Store Employees' 
Award 1966 No. 8 of 1966 as amended, be further 
amended in accordance with the following Schedule 
with effect from the 1st day of January 1987. 

Dated at Perth this 12th day of December 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 7.—Hours: Delete Clause 7.—Hours and 

insert in lieu thereof:— 

7.—Hours. 
(1) (a) The provisions of this subclause apply to 

all employees other than those engaged on shift 
work. 

(b) Subject to the provisions of this subclause and 
Clause 7A.—Implementation of the 38-Hour Week, 
the ordinary hours of work shall be an average of 38 
per week to be worked on one of the following 
bases. 

(i) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 
14 consecutive days; or 

(iii) 114 hours within a work cycle not 
exceeding 21 consecutive days; or 

(iv) 152 hours within a work cycle not 
exceeding 28 consecutive days. 

(c) The ordinary hours of work may be worked on 
any or all days of the week, Monday to Friday, 
inclusive, and except in the case of shift employees, 
shall be worked between the hours of 7.30 a.m. and 
5.00 p.m. Provided that the spread of hours may be 
altered by agreement between the employer and the 
majority of employees in the store or section or 
sections concerned. 

(d) Where the first night shift in any week 
commences on Monday night, the night shift 
commencing on Friday and finishing not later than 
8.00 a.m. on Saturday of that week, shall be deemed 
to have been worked in ordinary working hours. 

(e) Notwithstanding the provisions of this award 
contained elsewhere than in this paragraph, when 
New Year's Day, Anzac Day, Christmas Day or 
Boxing Day falls on a Saturday an employee who 
does not work on that Saturday is nevertheless 
entitled to be paid for each of the two weeks 
preceding that Saturday his ordinary weekly wage 
and the starting and/or finishing time on any day or 
days in those two weeks may be varied by the 
employer so the ordinary hours usually worked by 
an employee between Monday and Friday (both 
inclusive) may be increased in each of those weeks 
by the ordinary hours usually worked by that 
employee on Saturday. 

This paragraph does not apply to a casual worker. 

2. Clause 7.—Immediately after this clause insert new 
Clause 7A.—Implementation of 38-Hour Week: 

(1) Except as provided in subclause (4) hereof, the 
method of implementation of the 38-hour week may 
be any one of the following: 

(a) By employees working no more than 7.6 
ordinary hours each day. 

(b) By employees working no more than six 
ordinary hours on one day each week. 

(c) By fixing one day of ordinary working 
hours on which all employees will be off 
duty during a particular work cycle, or 

(d) By rostering employees off duty on various 
days of the week during a particular work 
cycle so that each employee has one day of 
ordinary working hours off duty during 
the cycle. Provided such rostered days off 
may be accumulated to a maximum of five 
days per year by agreement between 
employer and employee. 

(e) Any day off duty shall be arranged so that 
it does not coincide with a holiday pre- 
scribed in subclause (1) of Clause 21.— 
Holidays and Annual Leave of this award. 
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(f) Provided that the method of working the 
38-hour week in a particular store at the 
date of issue of this order shall not be 
altered without consent of employer, 
employee and union. 

(2) Notice of Days Off Duty: Except as provided 
in subclause (6) hereof, in cases where, by virtue of 
the arrangement of his ordinary working hours, an 
employee, in accordance with paragraphs (c) and (d) 
of subclause (1) hereof, is entitled to a day off duty 
during his work cycle, such employee shall be 
advised by the employer at least four weeks in 
advance of the day he is to take off duty. 

(3) (a) An employer, with the agreement of the 
majority of employees concerned, may substitute 
the day an employee is to take off in accordance 
with paragraphs (c) and (d) of subclause (1) hereof, 
for another day in the case of a breakdown in 
machinery or a failure or shortage of electric power 
or to meet the requirements of the business in the 
event of rush orders or some other emergency 
situation. 

(b) An employer and employee may by agreement 
substitute the day the employee is to take off for 
another day. 

3. Clause 12.—Hours: Delete this clause and insert in 
lieu thereof:— 

12.—Hours. 
Except as provided in Clause 34 of this Award, 38 

hours shall constitute a week's work to be worked 
between the hours of 7.30 a.m. and 5.00 p.m. on 
Monday to Friday inclusive. Provided that the 
working days and starting and finishing times of 
workers employed at the abattoirs at Fremantle or at 
any other skin drying sheds, shall be mutually 
arranged in writing between the employer and the 
union. Provided that the hours worked in each shift 
shall be continuous. 38 hours shall also constitute a 
week's work at the said abattoirs or at other skin 
drying sheds. Provided that the said hours shall be 
worked in accordance with Clauses 7 and 7A. 

4. Clause 34.—Shift Work: Delete subclause (1) (a) 
and insert in lieu thereof:— 

(1) Hours of Shifts: 
(a) The ordinary hours of work for shift 

workers shall not exceed 38 in any week to 
be worked in shifts not exceeding eight 
hours each between 10.00 p.m. on Sunday 
and 7.00 a.m. on Saturday in accord with 
subclause (1) (b) of Clause 7.—Hours. 

5. Clause 34.—Shift Work: Immediately following 
subclause (7) insert new subclause (8) Implementation of 
38-Hour Week for Shift Workers:— 

(8) For workers employed pursuant to this clause 
the method of implementation of the 38-hour week 
shall be in accord with Clause 7A.—Implementation 
of 38-Hour Week. 

WOOL SORTERS (Wool Scouring Works). 
Award No. 41 of 1956. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 451 of 1986. 

Between the Shop, Distributive and Allied Employees' 
Association of Western Australia, Apphcant and 
Swan Wool Scouring Co and Others, Respondents. 

Order. 
HAVING heard Mr J. W. Bullock on behalf of the appli- 
cant and Mr R.H. Gifford on behalf of the respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 

itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 23 July 1986, have 
been complied with, and by consent, hereby orders — 

That the Wool Sorters (Wool Scouring Works) 
Award No. 41 of 1956 as amended, be further 
amended in accordance with the following Schedule 
with effect from the 1st day of January 1987. 

Dated at Perth this 12th day of December 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 7.—Hours: Delete Clause 7.—Hours and 

insert in lieu thereof:— 
7.—Hours. 

(1) (a) The provisions of this subclause apply to 
all employees other than those engaged on shift 
work. 

(b) Subject to the provisions of this subclause and 
Clause 7A.—Implementation of the 38-Hour Week, 
the ordinary hours of work shaU be an average of 38 
per week to be worked on one of the following 
bases. 

(i) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 
14 consecutive days; or 

(iii) 114 hours within a work cycle not 
exceeding 21 consecutive days; or 

(iv) 152 hours within a work cycle not 
exceeding 28 consecutive days. 

(c) The ordinary hours of work may be worked on 
any or all days of the week, Monday to Friday, 
inclusive, and except in the case of shift employees, 
shall be worked between the hours of 7.30 a.m. and 
5.00 p.m. Provided that the spread of hours may be 
altered by agreement between the employer and the 
majority of employees in the store or section or 
sections concerned. 

(d) Where the first night shift in any week 
commences on Monday night, the night shift 
commencing on Friday and finishing not later than 
8.00 a.m. on Saturday of that week, shall be deemed 
to have been worked in ordinary working hours. 

(e) Notwithstanding the provisions of this award 
contained elsewhere than in this paragraph, when 
New Year's Day, Anzac Day, Christmas Day or 
Boxing Day falls on a Saturday an employee who 
does not work on that Saturday is nevertheless 
entitled to be paid for each of the two weeks 
preceding that Saturday his ordinary weekly wage 
and the starting and/or finishing time on any day or 
days in those two weeks may be varied by the 
employer so the ordinary hours usually worked by 
an employee between Monday and Friday (both 
inclusive) may be increased in each of those weeks 
by the ordinary hours usually worked by that 
employee on Saturday. 

This paragraph does not apply to a casual worker. 
2. Clause 7.—Immediately after this clause insert new 

Clause 7A.—Implementation of 38-Hour Week: 
(1) Except as provided in subclause (4) hereof, the 

method of implementation of the 38-hour week may 
be any one of the following: 

(a) By employees working no more than 7.6 
ordinary hours each day. 

(b) By employees working no more than six 
ordinary hours on one day each week. 

(c) By fixing one day of ordinary working 
hours on which all employees will be off 
duty during a particular work cycle, or 
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(d) By rostering employees off duty on various 
days of the week during a particular work 
cycle so that each employee has one day of 
ordinary working hours off duty during 
the cycle. Provided such rostered days off 
may be accumulated to a maximum of five 
days per year by agreement between 
employer and employee. 

(e) Any day off duty shaU be arranged so that 
it does not coincide with a holiday pre- 
scribed in subclause (1) of Clause 21.— 
Holidays and Annual Leave of this award. 

(f) Provided that the method of working the 
38-hour week in a particular store at the 
date of issue of this order shall not be 
altered without consent of employer, 
employee and union. 

(2) Notice of Days Off Duty: Except as provided 
in subclause (6) hereof, in cases where, by virtue of 
the arrangement of his ordinary working hours, an 
employee, in accordance with paragraphs (c) and (d) 
of subclause (1) hereof, is entitled to a day off duty 
during his work cycle, such employee shall be 
advised by the employer at least four weeks in 
advance of the day he is to take off duty. 

(3) (a) An employer, with the agreement of the 
majority of employees concerned, may substitute 
the day an employee is to take off in accordance 
with paragraphs (c) and (d) of subclause (1) hereof, 
for another day in the case of a breakdown in 
machinery or a failure or shortage of electric power 
or to meet the requirements of the business in the 
event of rush orders or some other emergency 
situation. 

(b) An employer and employee may by agreement 
substitute the day the employee is to take off for 
another day. 

3. Clause 27.—Shift Work: Delete subclause (1) (a) 
and insert in lieu thereof:— 

(1) Hours of Shifts: 
(a) The ordinary hours of work for shift 

workers shall not exceed 38 in any week to 
be worked in shifts not exceeding eight 
hours each between 10.00 p.m. on Sunday 
and 7.00 a.m. on Saturday in accord with 
subclause (1) (b) of Clause 7.—Hours. 

4. Clause 27.—Shift Work: Immediately following 
subclause (7) insert new subclause:— 

(8) Implementation of 38-Hour Week for Shift 
Workers: For workers employed pursuant to this 
clause the method of implementation of the 38-hour 
week shall be in accord with Clause 
7A.—Implementation of 38-Hour Week. 

NOTICES — 
Award/agreement matters — 

Application No. PSA A1 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"AGRICULTURE MINISTERIAL OFFICERS 

SALARIES ALLOWANCES AND CONDITIONS" 

NOTICE is given .that an application has been made to 
the Commission by the Civil Service Association of 
Western Australia (Inc) under the Industrial Relations 
Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Scope. 
This award shall apply to all government officers 

eligible for membership of the Civil Service Association 
of Western Australia (Inc) employed by the Minister for 
Agriculture, within the Department of Agriculture. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 15th day of January 1987. 

K. SCAPIN, 
Registrar. 

Application No. PSA A32 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"THE GOVERNMENT OFFICERS' 

(FIRE BRIGADES BOARD)". 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of 
Western Australia (Inc) under the Industrial Relations 
Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This Award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This Award shall apply to all Government Officers 

employed by the respondent and to the respondent 
employing such employees. 

6.—Definitions. 
"Government Officer" means — 

(i) every salaried employee 
(ii) any person referred to in (i) hereof who would 

have been a Government Officer within the 
meaning of section 96 of the Industrial 
Relations Act 1979 as enacted before the 
coming into operation of section 58 of the Acts 
Amendment and Repeal (Industrial Relations) 
Act 1984. 

(iii) any person employed in the following callings: 
Chief Officer and Assistant, howsoever 
designated 
Secretary to Board 
Administration Secretary 
Personal Secretary 
Clerk, howsoever designated 
Cashier 
Data Processing Operator, howsoever 
designated 
Accountant 
Administration Officer 
Systems Officer 
Building Supervisor 
Engineer, howsoever designated 
Co-ordinator, howsoever designated 
Supervisor, howsoever designated 
Technical Officer — Communications 
Operations Manager 
Research Officer, howsoever designated 
Typist/Telephonist/Clerk 
General Assistant, howsoever designated 
Clerical Assistant 
Internal Auditor 
Physical Fitness Officer 
Workshops Manager 
Management Services Officer 
Curator/Manager — Museum 
Communications Systems Officer 
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Personnel Officer 
Personnel Services Manager 
Graphic Artist 
Headquarters Handyman 
Public Relations Officer 
Purchasing Officer 
Registry Officer 
Storeman 
Stores Officer 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 15th day of January 1987. 

K. SCAPIN, 
Registrar. 

Application No. PSA A3 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"GOVERNMENT OFFICERS' (MUSEUM)". 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of 
Western Australia (Inc) under the Industrial Relations 
Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

This Award shall have effect throughout the State of 
Western Australia. 

4.—Scope. 
This Award shall apply to all Government Officers 

employed by the respondent and to the respondent 
employing such employees. 

6.—Definitions. 
"Government Officer" means — 

(i) every salaried employee 
(ii) any person referred to in (i) hereof who would 

have been a Government Officer within the 
meaning of section 96 of the Industrial 
Relations Act 1979 as enacted before the 
coming into operation of section 58 of the Acts 
Amendment and Repeal (Industrial Relations) 
Act 1984. 

(iii) any person employed in the following callings: 
Director 
Assistant Director 
Director's Secretary 
Head of Division 
Secretary 
Curator 
Technical Assistant 
Research Officer 
Technical Officer 
Assistant Curator 
Senior Curator 
Senior Technical Officer 
Graduate Assistant 
Curator Numismatics 
General Assistant 
Typist 
Clerk/Typist 
Data Processing Trainees 
Artificer 
Assistant Artificer 
Stores Assistant 
Typist/Receptionist 
Trainee Clerk/Typist 
Senior Planner 
Senior Designer 

Designer 
Preparator/T axidermists 
Apprentice 
Education Officer 
Branch Supervisor 
Librarian 
Library Assistant 
Clerical Assistant 
Local Museums Conservator 
Photographer 
Publications Officer 
Production Officer 
IBM Composer Operator 
Compositor 
Printer 
Graphic Designer 
General Hand 
Registrar 
Deputy Registrar 
Assistant Registrar 
Site Cataloguer 
Technical Officer 
Ranger 
Executive Officer 
Deputy Executive Officer 
Office Manager 
Purchasing Officer 
Clerk 
Stores Officer 
Superintendent 
Supervisor 
Receptionist/Attendant 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 19th day of January 1987. 

K. SCAPIN, 
Registrar. 

Application No. PSA A31 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"THE GOVERNMENT OFFICERS' 
(ROTTNEST ISLAND BOARD)". 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of 
Western Australia (Inc) under the Industrial Relations 
Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This Award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This Award shall apply to all Government Officers 

employed by the respondent and to the respondent 
employing such employees. 

6.—Definitions. 
"Government Officer" means — 

(i) every salaried employee 
(ii) any person referred to in (i) hereof who would 

have been a Government Officer within the 
meaning of section 96 of the Industrial 
Relations Act 1979 as enacted before the 
coming into operation of section 58 of the Acts 
Amendment and Repeal (Industrial Relations) 
Act 1984. 
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(iii) any person employed in the following callings: 
Island Manager 
Accountant 
Engineer 
Clerk 
Purchasing Officer 
Ranger 
Island Foreman 
Storeman 
Secretary 
Bike Hire Manager 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 15th day of January 1987. 

K. SCAPIN, 
Registrar. 

Application No. PSA A4 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"THE GOVERNMENT OFFICERS' 

(ZOOLOGICAL GARDENS BOARD) 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of 
Western Australia (Inc) under the Industrial Relations 
Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This Award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This Award shall apply to all Government Officers 

employed by the respondent and to the respondent 
employing such employees. 

6.—Definitions. 
"Government Officer" means — 

(i) every salaried employee 
(ii) any person referred to in (i) hereof who would 

have been a Government Officer within the 
meaning of section 96 of the Industrial 
Relations Act 1979 as enacted before the 
coming into operation of section 58 of the Acts 
Amendment and Repeal (Industrial Relations) 
Act 1984. 

(iii) any person employed in the following callings: 
Director 
Assistant Director 
Curator 
Superintendent 
Senior Clerk 
Purchasing Officer 
Supervisor Horticulture 
Secretary/Stenographer 
Receptionist/Typist 
Wages Clerk 
Accounts Clerk 
Head Cashier 
Cashier 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 19th day of January 1987. 

Application No. A1 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"PRINTING (SUBURBAN NEWSPAPER)" 

NOTICE is given that an application has been, made to 
the Commission by the Printing and Kindred Industries 
Union West Australian Branch, Industrial Union of 
Workers under the Industrial Relations Act 1979 for the 
above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Scope. 
This award shall apply to all employees referred to in 

Clause 9 hereof employed by the respondent. 

4.—Area. 
This award shall apply throughout the State of 

Western Australia. 
(1) (a) Adults: 

Compositor 
Photolithographer 
Proof Reader 
Keyboard Operator 
Artist and/or Designer 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 20th day of January 1987. 

K. SCAPIN, 
Registrar. 

Application No. PSA A5 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"PUBLIC SERVICE HIGHER DUTIES 

ALLOWANCE AWARD 1987". 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of 
Western Australia (Inc) under the Industrial Relations 
Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

1.—Scope. 
This Award shall apply to all officers employed under 

the provisions of the Public Service Act 1978. 

2.—Definitions. 
"Officer" means an officer as defined by the Public 

Service Act 1978. 
"Senior Office" means an office in respect of which 

there is in force a declaration made under section 28 of 
the Public Service Act 1978. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 23rd day of January 1987. 

K. SCAPIN, 
Registrar. 

K. SCAPIN, 
Registrar. 
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Application No. 16 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "STATE RESEARCH STATIONS 

AGRICULTURAL SCHOOLS AND COLLEGES 
AWARD 1971". 

NOTICE is given that an application has been made to 
the Commission by the Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers 
under the Industrial Relations Act 1979 for a variation of 
the above Award. 

As far as relevant, those parts of the proposed amend- 
ment which relate to area of operation or scope are 
published hereunder. 

1.—Area and Scope. 
This award shall apply to all employees engaged in the 

calling mentioned herein employed by the respondents at 
establishments or on properties controlled by the 
Department of Agriculture, Agricultural Schools and 
Colleges under or operated by the Government of- 
Western Australia throughout the State and by the 
Western Australian Institute of Technology at the 
Muresk Agricultural College. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 20th day of January 1987. 

K. SCAPIN, 
Registrar. 

Application No. PSA A2 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"THE MINISTERIAL SALARIED EMPLOYEES 

CONDITIONS AWARD 1987". 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of 
Western Australia (Inc) under the Industrial Relations 
Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This Award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
(1) This Award shall apply to all Government Officers 

employed by the respondent and to the respondent 
employing such employees. 

(2) This Award shall not apply to Government 
Officers employed by the respondents under: 

(i) Department for Community Welfare 
Institution Officers Allowances and 
Conditions Award 1977 No. 3 of 1977; 

(ii) Department for Community Welfare 
Institution Officers Salaries Award 1980; 

(iii) Social Trainers (Division for the Intellectually 
Handicapped, Mental Health Services) Salaries 
Allowances and Conditions Agreement 1982; 

(iv) Education Department Ministerial Officers 
Salaries Allowances and Conditions Award 
1983 No. 5 of 1984 insofar as it refers to School 
Assistants; and 

(v) Ministerial Officers (Teaching Staff) Salaries 
Agreement 1981. 

6.—Definitions. 
"Association" means the Civil Service Association of 

Western Australia (Inc). 

"Government Officer" means — 
(i) every salaried employee 
(ii) any person referred to in (i) hereof who would 

have been a Government Officer within the 
meaning of section 96 of the Industrial 
Relations Act 1979 as enacted before the 
coming into operation of section 58 of the Acts 
Amendment and Repeal (Industrial Relations) 
Act 1984. 

(iii) any person employed in the following callings: 
(1) Administrative Services 

(a) Legal 
Associates 
Court Orderlies 
Kitchen Supervisor 
Secretary 
Security Officer 

(b) Planning 
Ranger 

(c) Printing 
Clerk (howsoever designated) 
Clerical Assistant 
Clerk/Typist 
Senior Supervisor 
Superintendent 
Supervisor 
Typist 

(d) Services 
Messenger 
Sorter 

(2) Cultural 
Clerk (howsoever designated) 

(3) Education 
Aboriginal Liaison Officer 
Assistant Librarian 
Assistant Supervisor 
Audio Visual Technician 
Clerk (howsoever designated) 
Clerk/Typist 
General Assistant 
Hostel Manager 
Librarian (howsoever designated) 
Library Aide 
Library Assistant 
Library Clerk 
Library Technician 
Piano Technician 
Senior Officer 
Supervisor 
Technical Assistant 
Telephonist 
Typist 

(4) Health Services 
Aboriginal Health Co-ordinator 
Activities Officer 
Administration Officer 
Administrative Assistant 
Anaesthetist 
Animal House Attendant 
Assistant Marine Engineer 
Assistant Principal Marine Engineer 
Assistant Rehabilitation Officer 
Bio Electrical Engineer 
Chief Roster Clerk 
Clerical Assistant 
Clerk (howsoever designated) 
Clerk/Typist 
Clinical Psychologist 
Co-ordinator 
Computer System Officer 
Craft Assistant 
Craft Instructor 
Data Processing Officer 
Dental Clinic Assistant 
Deputy Director 
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Deputy Therapist-in-Charge 
Dispenser 
Driver 
Driver/Clerk 
EEG Recordist 
Electronic Technician 
Engineer 
Entomologist 
Executive Officer 
General Assistant 
Health Education Officer 
Health Educator 
Health Surveyor 
Laboratory Assistant 
Laboratory Technologist 
Maintenance Marine Engineer 
Maintenance Officer 
Management Services Officer 
Management Systems Officer 
Marine Engineer 
Marine Engineer in Charge 
Medical Officer 
Occupational Therapist 
Operations Review Analyst 
Pest Control Officer 
Physicist 
Physiotherapist 
Planning Officer 
Programmer 
Psychiatrist 
Psychologist 
Radiation Officer 
Radiographer 
Regional Manager 
Rehabilitation Therapist 
Research Officer 
Secretary 
Secretary/Stenographer 
Security Officer 
Senior Animal House Attendant 
Senior Clerk Typist 
Senior Consultant 
Senior Data Processor 
Senior Marine Engineer 
Social Worker 
Staff Development Officer 
Storeman 
Technical Officer 
Technician (howsoever designated) 
Telephonist 
T rainee Technician 
Typist 
Welfare Officer 
X-Ray Operator 
X-Ray Technician 

(5) Primary Industries 
(a) Agriculture 

Animal House Attendant 
Field Officer 
Herd Recorder 
Laboratory Attendant 

(b) Mining 
Assistant Magazine Keeper 
Electrical Supervisor 
Foreman 
Inspector 
Laboratory Attendant 
Manager 
Offlcer-in-Charge 
Senior Manager 
Senior Supervisor 
Technical Officer 
Typist 
Workmens Inspector of Mines 

(6) Protective Services 
(a) Prisons 

Clerk/Typist 
Typist 

(b) Police 
Clerk 

(7) Recreational 
Accommodation Supervisor 
Manager 

(8) Transport 
(a) Marine 

Officer-in-Charge 
(9) Utility and Trading Concerns 

(a) Water Resources 
Clerk (howsoever designated) 
Clerk/Typist 
Clerical Assistant 
Draftsman 
Engineering Associate 
Engineering Assistant 
Field Assistant 
General Assistant 
Supervisor 
Typist 

(b) Building 
Assistant Plant Officer 
Plant Officer 
Supervisor 

(c) Housing 
Aboriginal Field Officer 
Administrator 
Clerk (howsoever designated) 
Estates Officer 
Housing Officer 
Ministerial Officer 
Officer 
Research Officer 
Typist 

(10) Welfare Services 
Aboriginal Resource Assistant 
Aboriginal Welfare Ads 
Administrative Officer 
Administrator 
Assistant Manager 
Assistant Property Officer 
Assistant Superintendent 
Camping Officer 
Clerical Assistant 
Clerk 
Clerk/Typist 
Clinical Psychologist 
Deputy Superintendent 
Education Officer 
Farm Manager 
Food Co-ordinators 
Group Worker 
Home Support Officer 
Hostel Manager/ess 
Manager 
Research Officer 
Secretary/Stenographer 
Senior Assistant 
Senior Group Worker 
Storekeeper 
Storeman 
Superintendent 
Supervisor 
Typist 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 15th day of January 1987. 

K. SCAPIN, 
Registrar. 
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Application No. A2 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"TRANSPORT WORKERS (BURSWOOD ISLAND 

RESORT)". 

NOTICE is given that an application has been made to 
the Commission by the Transport Workers Union, 
Industrial Union of Workers, WA Branch under the 
Industrial Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

1.—Scope. 
This Award shall be binding upon all employees 

employed by Burswood Management Limited in its 
capacity as Manager of the Burswood Property Trust in 
the calling described in Clause 8.—Wages of this Award. 

2.—Area. 
This Award shall operate over the State of Western 

Australia. 

3.—Classification. 
Bus Drivers (including Service, Tour, Charter Bus 

Drivers) driving a passenger vehicle having seating 
capacity for — 

(a) Under 25 adult persons 
(b) 25 adult persons or more 
(c) Car/Limousine Driver 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 30th day of January 1987. 

K. SCAPIN, 
Registrar. 

SECTION 29 (b) — 
Applications dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 990 of 1986. 

Between John Charles Cusack, Applicant and Electronic 
Development Corporation, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 23rd day of January 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 589 of 1986. 

Between Jacqueline Lloyd da Silva, Applicant and First 
Advertising and Marketing, Respondent. 

Before Commissioner S.A. Kennedy. 
The 16th day of January 1987. 

Mr L. Musca (of Counsel) appeared on behalf of the 
Applicant. 

Mr P. J. Cooke appeared on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This application is brought 
pursuant to section 29 (b) of the Industrial Relations Act 
1979. The applicant, Ms Jacqueline Lloyd da Silva, 
claims that she was unfairly dismissed on 25 June 1986 
from her employment as a graphic designer by the 
respondent and seeks an order for compensation for loss 
of earnings resulting. Further she claims that she has not 
been allowed entitlements due under her contract of 
employment with the respondent. The claimed 
entitlements are two weeks' payment of wages in lieu of 
notice and an amount representing pro rata annual leave 
plus a leave loading of 17.5 per cent. The sum of of the 
entitlements claimed is $705. 

The matter originaEy came before the Commission as 
currently constituted by way of a conference convened 
by the Commission pursuant to section 32 of the Act. 
The matter, not being settled then was listed for hearing. 

The first question which must be answered is whether 
or not the contract of employment was one of service or 
one for services; that is, whether the applicant was an 
employee as defined by the Industrial Relations Act 
1979. 

The definition of employee is set down in section 7 (1) 
of the Act. It is as follows, but leaving out that portion 
which excludes certain persons from the definition:— 

"employee" means — 
(a) any person employed by an employer to do 

work for hire or reward including an 
apprentice or industrial trainee; 

(b) any person whose usual status is that of an 
employee; 

(c) any person employed as a canvasser whose 
services are remunerated wholly or partly 
by commission or percentage rewards; or 

(d) any person who is the lessee of any tools or 
other implements of production or of any 
vehicle used in the delivery of goods or 
who is the owner whether wholly or partly 
of any vehicle used in the transport of 
goods or passengers if he is in all other 
respects an employee ... 

In establishing whether or not an employer/employee 
relationship exists it is necessary to make an evaluation of 
the various facets of that relationship in their proper 
perspective. It is not sufficient to point to some facts as 
indicating the status of the contract. The whole of the 
relevant facts have to be appropriately weighed up and 
carefully examined together. But one vital factor is the 
question of the degree of control exercised and capable 
of being exercised by the person doing the employing. 

The respondent's business is basically the production 
of advertising. Its principal is Mr David Copping. The 
applicant has a tertiary qualification in graphic design. 
The background to the contract between the applicant 
and the respondent was raised in argument. 

Mr Copping offered graphic design work to the 
applicant on 16 December 1985. She accepted. The 
agreed rate of remuneration to be paid to Ms Lloyd da 
Silva by Mr Copping was $15.00 per hour. In the period 
from 16 December 1985 to 17 January 1986, Ms Lloyd da 
Silva presented invoices for the work done by her for Mr 
Copping and was duly paid. The evidence is that these 
invoices were usually raised daily but were not necessarily 
presented daily. On each invoice was noted the number 
of hours worked, or part thereof, and particulars of the 
work. 

The applicant acknowledged from the outset that her 
contract of employment in this period was one for 
services. But she claims that on 18 January 1986 a new 
contract of employment, this time one of service, was 
established between Mr Copping and herself. It is this 
date which is the effective one for the raising of the claim 
for contractual entitlements as filed. The respondent 
denies there was any change from the principal/indepen- 
dent contractor status at this point or any other. 
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It is a fact that Mr Copping expressly offered Ms Lloyd 
da Silva a weekly rate of remuneration for her work from 
18 January 1986. That rate was $300 per week. The 
evidence is that from that point Ms Lloyd da Silva 
received regular fortnightly payments based on that rate 
from Mr Copping or First Advertising and Marketing to 
25 April 1986. From that point until 6 June 1986, it 
appears the payments were made to Ms Lloyd da Silva 
under her registered business name of ID Graphics. That 
name was registered with the Corporate Affairs Depart- 
ment on 30 April 1986. Throughout the whole period Ms 
Lloyd da Silva presented regular invoices. Copies of 
these are before the Commission. With one exception 
these were based on fortnightly periods and showed 
amounts equivalent to $300 per week. There is no detail 
of specific work, tasks or jobs on any of these invoices. 

Other facts are relevant. The evidence is that Ms Lloyd 
da Silva was paid for the public holidays at Easter and the 
1986 Australia Day weekend. Business cards authorised 
by Mr Copping effectively identifying her as a repre- 
sentative of First Advertising and Marketing were 
printed during this period. 

Mr Musca for the applicant further submitted, and the 
evidence of Ms Lloyd da Silva is that she was paid the 
agreed weekly rate of $300 per week when absent from 
work on account of illness; worked at the respondent's 
premises during and throughout regular business hours 
and solely for the respondent in that time; performed all 
work, including that of office management on occasions, 
at the direction of Mr Copping; and to all intents and 
purposes was an integral part of the respondent's 
enterprise with her work subject to the respondent's 
control. 

Mr Cooke for the respondent argued that the contract 
between the parties was always one for services and drew 
on a wide number of points to this end. 

He cited the terms of the contract entered into in 
December 1985 as one. But the applicant's claim is, in 
fact, limited to the period from 18 January 1986 to 25 
June 1986. I fail to see how pointing to the terms of the 
contract of employment prior to this period as one for 
services does much to establish that it was also the case in 
the period which is the subject of this claim. Similarly, 
the assertion that as Ms Lloyd da Silva was replaced by 
contract labour "establishes that she does not meet the 
test of being an integral part" of the respondent's 
business does not, in my view, establish any aspect of the 
employment relationship between the applicant and 
respondent. 

It was submitted by the respondent that it was open to 
the applicant to make a profit or loss on her own 
endeavours and this reflected her independent contractor 
status with regard to the respondent. But the evidence is 
that the. applicant received a rate of $300 per week from 
18 January 1986 for her work. There is nothing before 
the Commission which can be said to point to an oppor- 
tunity to make either a profit or a loss on any of her work 
for the respondent. Nor do I find that she delegated or 
had the power to delegate work made available to her by 
the respondend as was asserted in the proceedings. 

The respondent denied that the applicant was required 
to work regular hours or that she was required to carry 
out all the work for the respondent on his premises. 
According to these submissions, if Ms Lloyd da Silva 
regularly worked from 9.00 a.m. to 5.00 p.m. on work 
for the respondent and on his premises, she was simply 
exercising her option as an independent contractor to do 
so. Mr Copping's evidence was that it was a term of the 
contract that in return for the agreed rate of $300 per 
week Ms Lloyd da Silva was to give priority to the work 
provided by him. However the fact that the applicant was 
paid on a regular basis and, in the absence of any precise 
information as to when the applicant was briefed on the 
work required for or during each week, it can be implied 
that it was a term of her contract that she be available to 
work for the respondent as required during each week. In 
my view that represents a significant reservation of 
control by the respondent. 

Other points cited by Mr Cooke as indicating that Ms 
Lloyd da Silva was at all times an independent contractor 
are not, in my opinion, of significant weight in the 
circumstances. For instance, it was submitted that Ms 
Lloyd da Silva supplied her own tools. But it appears that 
this was limited to the use of her own pens in the design 
work. It seems to me that in the field of graphic design 
that might not be at all unusual in the case of an 
employee. 

Other indicia cited such as the fact that the employer 
did not deduct taxation instalments, the fact that the 
employer did not pay workers' compensation premiums 
to cover her employment and the fact that penalty rates 
did not apply for what would have constituted overtime 
worked by an employee should, in my view, be treated 
with caution. 

In the first place it is not an axiom that an employee 
working more than his ordinary hours shall receive a 
penalty payment. Second it is not uncommon for one or 
other party, or indeed both parties by agreement to seek 
to avoid the legal consequences arising from the existence 
of an employer/employee relationship by citing it as 
something else and/or by using some of the forms of a 
principal/independent contractor arrangement. It is 
necessary to weigh up these factors in the light of the 
substantial work relationship in question. 

After extensive consideration of all before the 
Commission in this matter I have concluded that Ms 
Lloyd da Silva was an employee as defined by the Act 
from 18 January 1986 to her dismissal on 25 June 1986. 

It remains to consider the claim that the applicant was 
unfairly dismissed and is due contractual entitlements. 

I find that the applicant has not established that she 
had any entitlement to pro rata annual leave and that 
part of her claim is dismissed. 

The applicant claims she was entitled to two weeks' 
notice of termination of the contract of employment and 
seeks an order for payment of wages in lieu. There was 
no express provision for the termination of the contract 
and the question becomes whether such a term can be 
implied. In my view the establishment of the weekly wage 
is sufficient in this instance to imply that the contract was 
on a weekly basis and it is reasonable to imply that one 
week's notice was required for termination of that 
contract. An order will issue reflecting that finding. 

It remains to consider the dismissal of the applicant. 
According to the respondent the applicant had been 
warned on a number of times prior to her dismissal that 
her level of productivity was not satisfactory. The 
applicant denies that she received any warnings. 

However, an analysis of the material before the 
Commission shows there was an effective and significant 
drop in the hourly remuneration to the applicant when 
her status changed from that of a contractor to that of 
employee. After considering all before me I have con- 
cluded that it is probable that this reflected the 
employer's concern about her productivity rather than 
anything else and that the applicant was aware of this at 
the time. 

Nevertheless I consider that the manner of the 
applicant's dismissal some five months later was 
probably unfair. In considering redress I am mindful of 
all before the Commission and the submissions by the 
parties on the matter. 

It is appropriate at this juncture to mention some 
matters arising from the material before the Commission 
but which were not specifically addressed by either party. 

. It appears that it was not until some time in February 
1986 that Mr Copping began carrying on his enterprise 
under the registered business name of First Advertising 
and Marketing. In my view the circumstances are such 
that any order arising from these proceedings should 
only relate to that period when the named respondent 
was the employer. 
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Another matter involves the absence of Ms Lloyd da 
Silva from work from 6 June 1986 to 25 June 1986 when 
she was dismissed. In my view this effectively constituted 
leave without pay and it is reasonable to imply that that 
period does not count for the purposes of accumulated 
service with the respondent. 

I have concluded that an order for the equivalent of 
two weeks' pay at the rate of $300 per week should issue 
in full and final settlement of the matter, including the 
claim for payment in lieu of notice. 

An order to that effect will now issue subject to any 
speaking to the minutes. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 589 of 1986. 

Between Jacqueline Lloyd da Silva, Applicant and First 
Advertising and Marketing, Respondent. 

Order. 
HAVING heard Mr L. Musca (of Counsel) on behalf of 
the applicant and Mr P.J. Cooke on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the respondent pay to the applicant the 
equivalent of two weeks' pay at the rate of $300 per 
week, within 21 days of the date of this order in full 
and final settlement of the matter. 

Dated at Perth this 20th day of January 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 940 of 1986. 

Between George Edmiston, Applicant and Hasted 
Enterprises, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 22nd day of January 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 962 of 1986. 

Between Graham Fuller, Applicant and Zanetic Manu- 
facturing Pty Ltd (Agent for the Mortgagee in 
Possession Appointed), Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 19th day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

67 W.A.I.G. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 532 of 1986. 

Between James Laurie Gilchrist, Applicant and NL 
Baroid Australia Pty Ltd, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 19th day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 765 of 1986. 

Between Judith Aileen Halden, Applicant and Frank 
Balestra trading as North Innaloo Post Office 
Chemist, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 31st day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1059 of 1986. 

Between Robert Malcolm Harrington-Carter, Applicant 
and Worley Engineering (Australia) Pty Ltd, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 22nd day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1222 of 1986. 

Between Brian Harvey Hird, Applicant and Taylor 
Woodrow (Australia) Pty Ltd, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 
Dated at Perth this 23rd day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 921 of 1986. 

Between Brian Richard Clive Hodgman, Applicant 
and Mid-Western Television Pty Ltd, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 988 of 1986. 

Between Delia Seabrooke, Applicant and Cedric and 
Mare Hohrmann, Respondents. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 13th day of January 1987. Dated at Perth this 12th day of January 1987. 

(Sgd.) S.A. KENNEDY, 
Commissioner. 

(Sgd.) S.A. KENNEDY, 
Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1193 of 1986. 

Between Aldolpho Mascarenhas, Applicant and DTX 
Australia Ltd, Respondent. 

Order. 
HAVING heard the Applicant on his own behalf and Mr 
Duncan on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 23rd day of January 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 887 of 1986. 

Between Gary Read, Applicant and Open Road 
Rentals, Respondent. 

Order. 
THE MATTER having been settled between the parties, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed by consent. 

Dated at Perth this 12th day of January 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 640 of 1986. 

Between Kelvin Shaun Riches, Applicant and Diamond 
Security Pty Ltd, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 23rd day of January 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 907 of 1986. 

Between Brian Simpson, Applicant and Lanspen 
Supplies, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 17th day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1042 of 1986. 

Between Peter Victor Zincraft, Applicant and 
Dimet Pty Ltd, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the apphcation be withdrawn by leave. 

Dated at Perth this 12th day of January 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

SECTION 32 — 
Matters dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1169 of 1986. 

Between JLV Constructors, Applicant and the Federated 
Engine Drivers' and Firmen's Union of Workers of 
Western Australia, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
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the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 24th day of December 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

CONFERENCES — 
Matters arising out of — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C892 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia, Applicant and the Hon Minister for 
Works, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 16th 
day of December 1986 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That the Boilermaking (State Engineering Works) 
Award No. 9 of 1957 be varied in accordance with 
the following schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 1st day of July 
1986. 

Schedule. 
1. Clause 15.—Overtime and Sunday Time: Delete 

subclause (b) of this clause and insert the following in lieu 
thereof: 

(b) When a worker is required for overtime duty 
in excess of one hour after the usual ceasing time 
without being notified the previous day he shall be 
supplied with a meal by the employer or be paid 
$4.30 for a meal, and if, owing to the amount of 
overtime worked, a second or subsequent meal is 
required he shall be supplied with each such meal or 
be paid $2.95 for each meal so required. 

This clause shall not apply to workers residing 
within a radius of 800 metres of the works. 

Workers required to start work at 12 midnight 
until 6.30 a.m. and ordered back to work at 8.00 
a.m. the same day shall be paid $2.95 for breakfast. 

2. Clause 22.—Allowances, Special Provisions, etc: 
Delete this clause and insert in lieu thereof: 

22.—Allowances, Special Provisions, Etc. 
(1) Height Money: A worker employed at a height 

of 15.5 metres or more above the nearest horizontal 
plane shall be paid an allowance of $1.41 for each 
day on which he works at such height, provided that 
the above allowance may be paid where the work is 
at a height of less than 15.5 metres but more than 
7.75 metres above the nearest horizontal plane, if 
the officer in charge so agrees, or failing agreement, 
if so determined by a Board of Reference. 

(2) Dirt Money: Dirt Money of 29 cents per hour 
shall be paid on work which the employer and the 
worker agree is of an unusually dirty or offensive 
nature. 

(3) Confined Space: 35 cents per hour extra shall 
be paid to any worker working in any place the 
dimensions of which necessitates the worker 
working in an unusually stooped or otherwise 
cramped position, or where confinement within a 
limited space is productive of unusual discomfort. 

(4) Any worker actually working a pneumatic 
tool of the percussion type shall be paid 16 cents per 
hour extra whilst so engaged. 

(5) Hot Work: Employees required to work in 
any hot place where the temperature raised by 
artificial means exceeds 46.1 degrees Celsius and 
welders when welding in a locomotive fire box {in 
situ), shall be paid an allowance of 29 cents per hour 
of the time so engaged. Any broken time of less than 
one hour on such jobs shall be paid as a full hour 
worked. The person in charge of the job shall 
determine the temperature which shall be taken at 
the place where the work is actually performed. This 
clause shall not apply to employees whose ordinary 
work is associated with temperatures raised by 
artificial means, such as oxyacetylene and electrical 
welders (except when welding in a locomotive fire 
box), nor to blacksmiths, employees in forging 
gauge, furnacemen, brick arch builders or the like. 

(6) Boiler Work: Any worker required to work in 
a boiler which has not been cooled down shall be 
paid at the rate of time and a half for each hour so 
worked. Any broken time of less than one hour shall 
be paid for as one hour. 

(7) Workers employed in and about abattoirs 
shall be paid an allowance calculated at the rate of 
$9.70 per week. Provided that an additional 
allowance of eight cents per day shall be paid to any 
worker in respect of any day on which he is required 
to work in temperatures below 2.2 degrees Celsius. 

(8) Wet Work: Any worker working in water over 
his boots, or if gum boots are supplied, over the gum 
boots, shall be paid 78 cents per day extra. 

(9) Ship Repair Work: Any worker engaged in 
repair work on board ship shall be paid an allowance 
of $3.04 per day for each day on which he is so 
engaged. 

(10) Special Rates Not Cumulative: Where more 
than one of the disabilities entitling a worker to 
extra rates exists on the same job, the employer shall 
be bound to pay only one rate, namely — the highest 
for the disabilities so prevailing. Provided that this 
subclause shall not apply to Confined Space, Dirt 
Money, Height Money or Hot Work, the rates for 
which are cumulative. Provided that this shall not 
operate so as to prevent the payment of the allow- 
ance prescribed for ship repair work in addition to 
the extra rate prescribed for confined space (but 
only if the employer and the worker agree that the 
degree of discomfort is so exceptional as to warrant 
the payment of this extra rate in addition to the 
allowance for ship repair work), or for pneumatic 
tools or boiler work. 

(11) Protective Equipment: 
(a) An employer shall have available a 

sufficient supply of protective equipment 
[as, for example, goggles (including anti- 
flash goggles), glasses, gloves, mitts, 
aprons, sleeves, leggings, gumboots, ear 
protectors, helmets or other efficient 
substitutes thereof) for use by his workers 
when engaged on work for which some 
protective equipment is reasonably 
necessary. 

(b) A worker shall sign an acknowledgement 
when he receives any article of protective 
equipment and shall return that article to 
the employer when he has finished using it 
or on leaving his employment. 
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(c) A worker to whom an article of protective 
equipment has been issued shall not lend 
that article to another worker and if he 
does, both he and that other worker shall 
be deemed guilty of wilful misconduct. 

(d) An article of protective equipment which 
has been used by a worker shall not be 
issued by the employer to another worker 
until it has been effectively sterilised but 
this paragraph only applies where 
sterilisation of the article is practicable and 
is reasonably necessary. 

(e) Adequate safety gear (including insulating 
gloves, mats and/or shields where 
necessary) shall be provided by the 
employer for workers required to work on 
live electrical equipment. 

3. First Schedule — Wages: Delete subclause (4) Tool 
Allowance of First Schedule — Wages and insert in lieu 
thereof: 

(4) Tool Allowance: 
(a) Where an employer does not provide a 

tradesman or an apprentice with the tools 
ordinarily required by that tradesman or 
apprentice in the performance of his work 
as a tradesman or as an apprentice the 
employer shall pay a tool allowance of: 

(i) $8.10 per week to such tradesman; 
or 

(ii) in the case of an apprentice a per- 
centage of $8.10 being the 
percentage which appears against 
his year of apprenticeship in Clause 
3 of this schedule, 

for the purpose of such tradesman or 
apprentice supplying and maintaining 
tools ordinarily required in the per- 
formance of his work as a tradesman or 
apprentice. 

(b) Any tool allowance paid pursuant to para- 
graph (a) of this subclause shall be 
included in, and form part of, the ordinary 
weekly wage prescribed in this schedule. 

(c) An employer shall provide for the use of 
tradesmen or apprentices all necessary 
power tools, special purpose tools and 
precision measuring instruments. 

(d) A tradesman or apprentice shall replace or 
pay for any tools supplied by his employer 
if lost through his negligence. 

Dated at Perth this 16th day of December 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C531 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia, Applicant and the Minister for 
Transport, Respondent. 

Order. 
WHEREAS conferences were held in Perth on the 5th 
day of August, the 13th day of August and the 6th day of 
November 1986 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 

enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

1. That the Construction allowance applicable to 
large civil engineering projects under the 
Engineering Trades (Government) Award 1967, 
Award Nos. 29, 30, 31 of 1961 and No. 3 of 1962 be 
paid to employees covered by that award, and paid 
retrospective to the date that the project 
commenced; and 

2. A confined space allowance of 35 cents per 
hour and a dirty work allowance of 29 cents per 
hour as specified in Clause 16 of the award be paid 
when the employees are employed in extremely 
confined space or on extremely dirty work. This 
allowance is payable from 6 November 1986. 

Dated at Perth this 6th day of January 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C522 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and 
Newmont Holdings Pty Ltd, Respondent. 

Order. 
HAVING heard Mr J. Murie on behalf of the applicant 
and Mr B. McCarthy on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 23 July 1986, have 
been complied with, and by consent, hereby orders — 

That the Telfer Gold Mines (Production and 
Maintenance Employees') Award 1985, No. A13 of 
1985 be amended in accordance with the following 
Schedule with effect from the first pay period 
commencing on or after the 11th day of May 1986. 

Dated at Perth this 12th day of January 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 6.—Wages: Delete subclause (7) and insert 

in lieu thereof the following: 
(7) Allowances: 

(a) An electrician who is appointed by the 
employer to perform multi-functional 
duties shall be paid an additional $8.30 per 
week on the base rate prescribed in 
subclause (4) of this clause. 

(b) A tradesman who holds and in the course 
of his employment may be required to use 
a current "A" Grade or "B" Grade 
licence issued pursuant to the relevant 
regulation in force at the date of this award 
under the Electricity Act 1945 shall be paid 
an allowance of $11.70 per week. 

(c) A tradesman who holds a licence as pre- 
scribed in (b) hereof where such licence is 
endorsed for both fitting and installing 
work shall, in addition to the allowance 
prescribed in (b), be paid a flat weekly 
allowance at the rate of $11.70 in respect 
of any week in which the tradesman is 
allocated and performs both fitting and 
installing work. 



198 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

(d) A tradesman who holds an appropriate 
restricted electrical licence pursuant to 
regulations 22 and 23 of the Electricity Act 
Regulations shall be paid an allowance at 
the rate of $5.85 which shall represent 50 
per cent of the allowance payable at (c) 
above, 

(e) A plumber holding registration in accor- 
dance with the Metropolitan Water 
Supply, Sewerage and Drainage Act shall 
be paid an additional $12.80 per week on 
the base rate prescribed in subclause (4) of 
this clause. 

(f) Any licensed plumber called upon by his 
employer to use the licence issued to him 
by the Metropolitan Water Supply, 
Sewerage and Drainage Act for a period in 
any week shall be paid $18.50 for that 
week. 

(g) Metal tradesmen, the greater part of 
whose time is occupied in marking off/or 
template marking, shall be paid an 
additional amount of $3.50 per week on 
the base rate prescribed in subclause (4) of 
this clause. 

2. Clause 7.—Area and Industry Allowance: Delete 
from subclause (1) the amount of $52.00 and insert in lieu 
thereof the amount $57.50. 

3. Clause 15.—Shift Work: Insert a new subclause (6) 
as follows: 

(6) An employee who is required to transfer from 
one shift to another shall where practicable, be given 
at least 48 hours' notice of such change of shift. If in 
any case an employee is not given at least 48 hours' 
notice of change of shift the employee shall be paid 
at overtime rates for the first two shifts. 

4. Clause 14.—Rest Period — Overtime: Delete 
paragraph (b) of subclause (4) and insert in lieu thereof 
the following: 

(b) Overtime worked in the circumstances 
specified in subclause (5) of Clause 13.—Overtime 
of this award shall not be regarded as overtime for 
the purposes of paragraph (a) of this subclause, 
where the actual time worked is less than four hours 
on such call out. Provided that the provisions of 
paragraph (a) of this clause shall apply in the case of 
employees called out at least twice outside of 
ordinary hours. 

5. Clause 18.—Annual Leave: Delete subclause (3) 
and insert in lieu thereof the following: 

(3) After six months' continuous service, if an 
employee's services are terminated for any reason 
other than misconduct, the employee shall be paid 
the equivalent to the current cost of an air ticket to 
Perth. 

6. Clause 25.—Redundancy: Delete subclause (3) and 
insert in lieu thereof the following: 

(3) In the event that an employee is made 
redundant pursuant to subclauses (1) and (2) of this 
clause he shall at termination be paid the equivalent 
of five weeks' ordinary pay plus two additional 
weeks' ordinary pay for each completed year of 
service. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C822 of 1986. 

Between Mt Newman Mining Co Pty Limited, Applicant 
and the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers 
and Others, Respondents. 

Order. 
HAVING heard Mr O.L. Ihlein on behalf of the appli- 
cant and Mr D. Bartlem on behalf of the respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders 
that — 

1.—Title. 
This Order shall be known as the Industrial Relations 

(Mt Newman Mining Co Pty Limited) Order and 
replaces the Order made pursuant to Application Nos. 
1104 of 1985 and 71 of 1986 on 6 June 1986. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Term and Application. 
4. Definitions. 
5. Objectives. 
6. Procedures in Relation to Reprimand, Suspen- 

sion and Dismissal. 
7. Termination for Reasons Other Than 

Misconduct. 
8. Grievance Procedure and Progression of 

Matters Raised. 
9. Meetings and Work Stoppages. 
10. Safety Code. 
11. Stand Downs. 
12. Utilisation of Contractors. 
13. Other Matters on Which Agreement or Under- 

standing has been Reached. 
14. Liberty to Apply. 

3.—Term and Application. 
(1) This Order shall operate on and from the 5th day 

of December 1986 and shall remain in force until 
cancelled or replaced. 

(2) This Order applies to the employer, the unions 
(both as defined herein) and their members in respect of 
the employer's operations. 

4.—Definitions. 
"AWU Nelson Point" means employees who are 

members of the Australian Workers' Union but only in 
respect of the employer's Port Operations and Railroad 
Operations not including the Newman Gang or the 
Railroad Workshops at Newman. 

"Committee of Review" means a committee 
established in respect of any termination or intended 
termination of employment or intended dismissal, 
suspension or reprimand and shall consist of — 

(1) two representatives of the employer, one of whom 
shall be the Chief Industrial Relations Officer; and 

(2) (a) Except where the convenor and/or shop 
steward is terminated or intended to be terminated, 
dismissed, suspended or reprimanded in which case other 
persons nominated by the convenor shall attend in their 
place, the employee's convenor and the employee's shop 
steward or if no shop steward is appointed, on the 
request of the Convenor and the employee concerned, 
the President or Secretary of the MUA Branch shall 
represent that employee on the Committee of Review. 

(b) In respect of the AWU Nelson Point, two repre- 
sentatives from the Section Committee, one of whom 
shall be the President, except where the President is 
terminated or intended to be terminated, dismissed, 
suspended or reprimanded in which case another person 
nominated by the President shall attend in his place. 

"Convenor" means an employee 
(1) who has been appointed in accordance with the 

custom or rules of the union; 
(2) who has been accredited by the union; and 
(3) whose accreditation has been notified to the 

employer by the union in writing, 
and in the absence of the Convenor, means his accredited 
deputy. 



67WA.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 199 

"Deputy Convenor" means an employee 
(1) who has been appointed in accordance with the 

custom or rules of the union; 
(2) who has been accredited by the union; and 
(3) whose accreditation has been notified to the 

employer by the union in writing. 
"Employer" means Mt Newman Mining Co Pty 

Limited. 
"Final Determination" in relation to a matter 

progressed under this Order means resolution of that 
matter after all procedures contained herein (including, 
if appropriate, conciliation and/or arbitration proceed- 
ings) are concluded. 

"Normal Rostered Hours" means such hours 
(including overtime hours) as are normally rostered for 
the employee on the day in question. 

"Officer" when used in relation to the employer 
means an officer of Mt Newman Mining Co Pty Limited. 

"Official" when used in relation to the union means a 
full-time official of the union or any other person who 
may be accredited from time to time. 

"President" means the President of the Branch 
Management Committee of the Mining Unions' 
Association of Employees of Western Australia (Iron 
Ore Industry), and in respect of the AWU Nelson Point 
means President of the Section Committee who is 
simultaneously Convenor. 

"Secretary" means the Secretary of the Branch 
Management Committee of the Mining Unions' 
Association of Employees of Western Australia (Iron 
Ore Industry), and in respect of the AWU Nelson Point 
means Secretary of the Section Committee. 

"Section Committee" when referred to in this Order 
shall mean the committee of Shop Stewards representing 
AWU members employed by the employer in its Port 
Operations and Railroad Operations not including the 
Newman Gang or Railroad Workshops at Newman. 

"Shop Steward" means an employee — 
(1) who has been appointed in accordance with the 

custom or rules of the union to represent his fellow 
employees in that section of the employer's operation in 
which he is employed (except as otherwise provided in 
this Order); 

(2) who has been accredited by the union; and 
(3) whose accreditation has been notified to the 

employer by the union in writing. 
"Status Quo" means all established or agreed 

practices, procedures and manning levels including those 
that have been negotiated at the employer/union level. 

"Chief Industrial Relations Officer" shall, where the 
Chief Industrial Relations Officer is absent or 
unavailable, be taken to mean his nominee. 

"Supervisor" means Foreman or Supervisor. 
' 'Union" means in Industrial Union of Workers which 

is registered under the Industrial Relations Act 1979 and 
is a party to this Order. 

"Vice President" means the Vice President of the 
Branch Management Committee of the Mining Unions' 
Association of Employees of Western Australia (Iron 
Ore Industry), and in respect of the AWU Nelson Point 
means Vice President of the Section Committee who is 
simultaneously Deputy Convenor. 

5.—Objectives. 
In a highly competitive world market, Mt Newman 

Mining Company's continued viability will depend on 
the quality of the product, its availability and guaranteed 
supply to the customers. 

The Unions and Mt Newman Mining Company see the 
elimination of costly industrial disputes as a highly 
desirable objective. To that end, the principles, aims and 
procedures contained in this Industrial Relations Order 
can be a useful tool to achieve our mutually agreed 
objectives. 

Accordingly, the parties agree that in order that those 
objectives be achieved the provisions set out in this Order 
require compliance and they shall use their best 
endeavours to ensure that this occurs. They further agree 
that, consistent with the provisions, every effort will be 
made by all parties to ensure no disruption to the normal 
work of employees except as provided by this Order. 

In the event that action contrary to the procedures is 
taken by union members or employer representatives, 
immediate steps will be taken by the union or unions 
concerned or the employer, as the case may be, in an 
endeavour to ensure that such action ceases. 

The objective of this Order is to achieve more under- 
standing and co-operation in the industrial relations 
between tbe parties by — 

(a) providing a mutually satisfactory set of 
procedures to regulate the relationship between 
the parties; 

(b) amicable discussion about matters of concern 
to all parties with a view to reaching agreement; 

(c) an exchange of information through consulta- 
tion to allow employees an input through their 
union in matters that affect them in the 
workplace; 

(d) establishing and reviewing on an on-going 
basis, procedures for preventing and settling 
industrial disputes, including threatened, 
impending and probable industrial disputes, by 
the maximum of expedition thereby avoiding 
unnecessary loss of wages and production; 

(e) ensuring that the provisions of this Order are 
fully understood by the parties. The necessary 
facilities for an on-going education programme 
for employees and employer representatives are 
to be arranged and agreed after discussion 
between the parties on an "as required" basis. 

6.—Procedures in Relation to Reprimand, Suspension 
and Dismissal. 

(1) Subject to the provisions of this Order, the 
employer has the right to reprimand any employee or for 
any form of misconduct to dismiss any employee or 
suspend any employee from duty for not more than one 
week and withhold wages for the period that any 
employee is so suspended. 

(2) No employee shall be dismissed or suspended for 
misconduct or reprimanded except in accordance with 
the provisions of this clause. 

(3) (a) Where the employer becomes aware of an 
alleged incident which in its opinion may constitute 
misconduct by an employee justifying dismissal, 
suspension or reprimand, or where the employer believes 
that a reprimand may otherwise be warranted, the 
employee's supervision shall as soon as practicable 
advise the employee and his Shop Steward (who may be a 
Shop Steward from another section as nominated by the 
employee concerned if the employee's Shop Steward is 
not readily available) of the alleged incident or 
circumstances. 

(b) After advice pursuant to (a) above is given, the 
supervision and another officer if considered 
appropriate by the employer shall as soon as possible, 
but no later than during the next day or shift when the 
employee is at work, commence to enquire into the 
alleged incident or circumstances. The employer shall 
where reasonably possible notify the Convenor of the 
intended enquiry prior to the enquiry commencing. 

Notation in Respect of FEDFU Rail Crews: Where the 
alleged incident or circumstances involve rail crew 
members the employer shall have regard for the 
continued safe operation of trains and shall be entitled to 
proceed directly in accordance with the provisions of 
paragraph (d) of this subclause in which case the 
preceding provisions of this paragraph and of paragraph 
(c) of this subclause shall not apply. 
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(c) Any enquiry into the alleged incident or circum- 
stances shall be conducted pursuant to (b) of this sub- 
clause and shall be conducted in the presence of the 
employee concerned and his Shop Steward (unless the 
employee in the presence of the Shop Steward requests 
otherwise). In unusual circumstances where either the 
employee or the Shop Steward or both decline to be 
present, the Convenor shall be notified and the enquiry 
may proceed notwithstanding their absence. 

(d) When the employer has concluded the enquiry, 
supervision shall advise the Convenor, the employee and 
his Shop Steward in writing that — 

(i) no further action insofar as the employee is 
concerned will be taken in respect of the alleged 
incident or circumstances; or 

(ii) the employee is stood aside from duty without 
loss of pay for normal rostered hours pending 
investigation pursuant to subclause (4); or 

(iii) an investigation pursuant to subclause (4) in 
relation to a possible reprimand is to be con- 
ducted, in which case stand aside shall not be 
necessary; or 

(iv) following the enquiry pursuant to (b) of this 
subclause it is agreed by the employee. Shop 
Steward and Convenor that an investigation 
pursuant to subclause (4) will not be conducted 
but a reprimand will be issued to the employee. 

(4) Where, in the course of the procedures set out in 
subclause (3), an employee is advised that he is stood 
aside from duty or that an investigation is to be 
conducted — 

(a) the written advice shall state the incident or 
circumstances to be investigated; 

(b) the employer shall provide transport as 
necessary to the employee; 

(c) the employer shall provide to the Convenor 
prior to the investigation a copy of the written 
advice in (a) above together with information 
obtained from the initial enquiry; and 

(d) the employer shaE proceed to investigate the 
incident or circumstances. 

(5) In respect of an investigation pursuant to subclause 
(4), the investigation shall be conducted by the employer 
in the presence of the employee. The investigation shaE 
be held during the employee's normal rostered hours or 
at a time otherwise agreed by the employee. The 
Convenor and the employee's Shop Steward shaE also be 
present unless the employee requests otherwise in the 
presence of the Shop Steward or Convenor. The 
employer shaE provide transport where requested to 
those required to be in attendance. Where during the 
course of an investigation in relation to a possible 
reprimand the employer believes that misconduct 
justifying dismissal or suspension may have been 
committed by the employee, the employee shall be stood 
aside from duty without loss of pay for normal rostered 
hours and the investigation shaE proceed in accordance 
with the provisions of this clause which apply after the 
notice pursuant to subclause (3) (d) (ii) has been given. 

(6) When concluding the investigation, the employer 
shall give notice in writing of his decision. The employer 
shall as soon as reasonably possible provide to the 
employee, the Shop Steward and the Convenor copies of 
the minutes of the investigation and copies of any other 
documents related to the incident which were received 
before or during the investigation along with any other 
relevant information. 

(7) The decision referred to in subclause (6) shaE be a 
decision to dismiss, suspend, reprimand or exonerate the 
employee concerned. 

(8) On receipt of notice of intended dismissal the 
employee shall continue to be stood aside without loss of 
pay for normal rostered hours until final determination 
in accordance with the provisions of this clause. 

(9) On receipt of notice of intended suspension or 
reprimand.the employee shall return to duty pending 
final determination in accordance with the provisions of 
this clause. If suspension is agreed to, the suspension 
shaE be taken at a mutually agreed time, but in any event 
shall commence within seven days of the date of the 
acceptance of the decision unless otherwise agreed 
between the parties. 

(10) The Convenor or employee concerned may call 
for a Committee of Review. Notification calling for a 
Committee of Review shaE be given as soon as possible 
but unless otherwise agreed not later than 48 hours 
(weekends and public holidays excepted) from the time 
the Convenor receives the notice and minutes referred to 
in subclause (6). The Chief Industrial Relations Officer 
shall acknowledge receipt of the notification and arrange 
for the Committee of Review which shaE meet to 
determine whether the intended penalty is harsh, 
unreasonable or unjust. 

(11) (a) Where the Committee of Review reaches a 
unanimous decision, such decision shall be binding on 
the employer, the employee and the union. 

(b) Where the Committee of Review disagrees, the 
matter shaE be referred by the employer to the Western 
AustraEan Industrial Relations Commission and the 
union shall be advised accordingly. 

(12) Following completion of the Committee of 
Review the employer shall provide to the employee and 
the Convenor copies of the minutes of the Committee of 
Review and in the event that the matter is to be referred 
to the Western Australian Industrial Relations 
Commission, such copies shaE be provided prior to 
commencement of the Commission proceedings but in 
any event unless otherwise agreed no later than 48 hours 
(weekends and public holidays excepted) after 
completion of the Committee of Review. 

(13) If a Committee of Review is not requested within 
the time specified in subclause (10) the matter shall be 
deemed to have been finally determined in accordance 
with this Order and in the case of intended dismissal, the 
dismissal shall be effective from the time the employee 
received the notice referred to in subclause (6). 

7.—Termination for Reasons Other Than Misconduct. 
(1) Where the employer intends for reasons other than 

misconduct to give notification of termination of 
employment to an employee it shaE, prior to giving such 
notification, discuss the matter with the Shop Steward 
and Convenor. After having given such notification, the 
employer shall advise the Convenor in writing of the 
reason for the termination or the intended termination. 

(2) The employee or the Convenor may caE for a 
Committee of Review. Notification calling for a 
Committee of Review shall be given as soon as possible 
but not later than one week after the notification of 
termination is given. The Chief Industrial Relations 
Officer shall acknowledge receipt of the notification 
caEing for a Committee of Review and arrange for the 
Committee of Review. 

(3) Where the employee or the Convenor requests a 
Committee of Review — 

(a) in the case where notice of termination has been 
given, the notice of termination shall, where 
necessary, be extended until the matter has 
been determined in accordance with this clause. 

(b) in the case where the employment has been 
terminated by payment in lieu of notice, the 
payment in lieu of notice shall, where 
necessary, extend until the matter has been 
determined in accordance with this clause. 

(4) The Committee of Review shaE determine the 
matter by deciding — 

(a) whether the reason given for the termination is 
the true reason; and if so 

(b) whether that reason is sufficient to justify the 
termination. 
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(5) Where the Committee of Review reaches a 
unanimous decision such decision shall be binding on the 
employer, the employee and the union. 

(6) Where the Committee of Review disagrees the 
matter shaU be referred by the employer to the Western 
Australian Industrial Relations Commission and the 
union shall be advised accordingly. 

(7) Following completion of a Committee of Review 
the employer shall provide to the employee and the 
Convenor copies of the minutes of the Committee of 
Review and in the event that the matter is to be referred 
to the Western Australian Industrial Relations 
Commission such copies shall be provided prior to 
commencement of the Commission proceedings but in 
any event, unless otherwise agreed, no later than 48 
hours (weekends and public holidays excepted) after 
completion of the Committee of Review. 

(8) No employee shaU be terminated for reasons other 
than misconduct except in accordance with the 
provisions of this clause. 

-Grievance Procedure and Progression of 
Matters Raised. 

(1) General 
An employee may discuss any grievance with 
his Foreman or Supervisor, but this paragraph 
does not prevent a Convenor or Shop Steward 
from making a direct approach to the Foreman 
or Supervisor in respect of any grievance 
affecting any employees represented by the 
Convenor or Shop Steward. 
Where at any time during discussions a 
grievance is resolved or the Convenor or Shop 
Steward, employee or employees do not wish to 
progress the matter further the employer shall 
provide written confirmation of the nature of 
the grievance and the outcome to the employee, 
the Shop Steward and the Convenor within 48 
hours (weekends and public holidays excepted) 
unless otherwise agreed. 

(i) Except where matters of safety are 
involved in which case the safety code 
may be invoked, the status quo that 
existed prior to the grievance being 
raised shall continue until the matter is 
resolved. 

(ii) Where there is disagreement as to which 
work constitutes status quo, the parties 
shah immediately discuss ways in which 
the work may proceed without prejudice 
to the position of the parties in subse- 
quent discussions or proceedings. 

(iii) In the event that either party wishes to 
withdraw from agreed/established 
practices, procedures or manning levels, 
either party can give 30 days notice in 
writing to withdraw provided that in the 
event of agreement being reached as to 
the change to be effected, the period of 
notice may be varied by mutual agree- 
ment; provided further that no change 
will be implemented if an application 
has been filed in the Western Australian 
Industrial Relations Commission in 
relation to the matter until final 
determination. 

Where an officer of the employer has 
undertaken to provide to an employee or site 
union representative a response on a particular 
matter (raised by the employee or representa- 
tive) at an agreed time but is unable to meet the 
time schedule, the officer concerned shall; 

(i) arrange for the employee or representa- 
tive to be advised that the time schedule 
is unable to be met; and 

(ii) arrange for the response to be provided 
no later than 48 hours (weekends and 
public holidays excepted) after the 
original time scheduled, or otherwise as 
agreed. 

(2) Non-Urgent Grievances 
(a) Where during the discussion referred to in 

subclause (1) the presence of other employer 
representatives and/or union members is 
requested, the discussions shall adjourn until 
those representatives and/or members are 
available. The discussions shall recommence as 
soon as practicable, but unless otherwise 
agreed, no later than during the next available 
day or shift for the employee or employees who 
raised the grievance. 

(b) Where the matter remains unresolved and the 
Shop Steward, employee or employees wish to 
progress the matter further, they shall submit a 
written grievance to the employer who shall 
provide a copy to the Convenor; provided that 
in the case of the AWU Nelson Point no written 
grievance shall be submitted unless and until 
the Department Head and the Convenor have 
participated in the discussion pursuant to 
subclause (1). 

(c) Supervision shall ensure that the Department 
Head and Convenor are aware of the 
grievances. 

(d) An answer to the grievance shall be provided to 
the employee, Shop Steward and Convenor 
within 48 hours (weekends and public holidays 
excepted) of receipt of the written grievance. 

(e) Where the Convenor is not satisfied with the 
employer's decision he shall — 

(i) refer the meeting to the union's next 
regular meeting; or 

(ii) refer the matter to the MUA Branch to 
be placed on the agenda of the next 
regular employer/MUA Branch 
industrial relations meeting; and 

(iii) inform the Chief Industrial Relations 
Officer of his decision; 

but, in respect of the AWU Nelson Point, the 
matter shall be placed on the agenda for the 
next regular employer/union industrial 
relations meeting and the procedures set out in 
subclause (7) (a) of Clause 9 shall be followed in 
respect of the matter where it is not resolved at 
that meeting. 

(3) Urgent Grievances 
(a) Where supervision have been advised that a 

grievance is urgent they shaU arrange for dis- 
cussions to commence within one hour unless 
otherwise agreed and notify the arrangements 
where possible to those employer and union 
representatives requested to be in attendance. 

(b) The parties shall endeavour by all means 
reasonable to resolve the grievance by discus- 
sion. The discussion shall proceed without 
interruption except for adjournments agreed to 
by both parties until the matter is resolved or 
until the employer, the union, or both arrive at 
the conclusion that further discussion is 
unlikely to be fruitful. Prior to such a con- 
clusion being reached, the Chief Industrial 
Relations Officer, the Department Head and 
the Convenor shall have been involved in the 
discussion. 

(c) Where the matter remains unresolved the 
Convenor shall advise the Chief Industrial 
Relations Officer that he intends to refer the 
matter to — 

(i) the union; 
(ii) the next regular employer/union 

industrial relations meeting; or 
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(iii) both the union and the next regular 
employer/union industrial relations 
meeting. 

(d) Nothing in these procedures prevents an 
application being made to the Western 
Australian Industrial Relations Commission 
where, during the course of discussions, either 
the employer or the union or both arrive at the 
conclusion that further discussion is unlikely to 
be fruitful. 

(e) The unions undertake to make all reasonable 
attempts to ensure that normal work proceeds 
until the matter is finalised. 

9.—Meetings and Work Stoppages. 
(1) (a) Subject to the provisions of subclause (2) and to 

those of this subclause, the members of a union may hold 
a meeting on a paid basis on a maximum of one occasion 
during each calendar month, but only to a maximum of 
30 minutes in respect of any one occasion, the 30 minutes 
to be either immediately prior to the rostered 
commencing time for work or immediately after the 
rostered ceasing time (or shift changeover time whichever 
is the later) for those members involved. 

(b) In respect of meetings held pursuant to (a) above: 
(i) payment shall be made at all-purpose ordinary 

(single time) rates, and shall be made only if 
prior notification of the meeting and 
subsequent written advice of attendees are 
given to the employer; 

(ii) if a meeting which is held immediately prior to 
the rostered commencing time for work 
continues beyond such time, payment shall not 
136 made for time not worked. 

(c) Notations 
(i) In respect of work stoppages (unpaid) the 

employer expects that the following will 
occur — 

(a) Prior notification to the employer of 
any proposed meeting or strike; 

(b) Prior detailed discussion involving 
appropriate officers of the employer 
and union representatives on the matter 
or matters to be the subject of any 
proposed meeting or strike; 

(c) Prior detailed discussion involving 
appropriate officers of the employer 
and union representatives as to the 
necessity of a meeting if a meeting is 
proposed; and 

(d) Prior detailed discussion involving 
appropriate officers of the employer 
and union representatives as to the 
timing and duration of any meeting. 

(ii) Where, on any occasion, the employer 
considers that any of its expectations under (i) 
of this paragraph have not been met or that a 
meeting pursuant to (i) (a) above has continued 
beyond the rostered commencing time for 
work, the employer may adopt one or more of 
the options set out in (iv) of this paragraph. 

(iii) Where a union considers that payment of a 
meeting requested pursuant to subclause (2) of 
this clause has been unreasonably withheld, the 
union may adopt one or more of the options set 
out in (iv) of this paragraph. 

(iv) Options: 
— Notify union official 
— Discuss complaint with union official 
— Discuss complaint at Employer/MUA 

Branch Management Committee 
Meeting or at Employer/AWU Nelson 
Point Section Committee Meeting 

— Notify Industrial Relations Commission 
of complaint 

— File Application in Industrial Relations 
Commission 

— Discuss complaint with site union repre- 
sentatives (or officers of the employer, 
as applicable). 

(v) Notification and/or advice referred to in this 
subclause is required to be given by a shop 
steward, convenor or official to: 

(a) in respect of sectional stoppages, the 
most senior officer of the employer on 
duty in that section at the time; or 

(b) in respect of multi-sectional stoppages, 
the Department Head if the stoppage 
relates to one department, or an 
Industrial Relations Officer if the 
stoppage relates to more than one 
department. 

(vi) Detailed discussion referred to in this subclause 
means meaningful discussion (with a view to 
reaching a conclusion acceptable to all the 
parties involved) prior to each stoppage, 
involving union representatives, supervision 
concerned and such other officers as agreed 
between the parties. 

(vii) In respect of coverage which may be required to 
be provided pursuant to (a) (ii) of subclause (2) 
of this clause, the basis of consideration on 
each occasion is set out in the document titled 
"Analysis of Manning Requirements During 
Stop Work Meetings in Working Time". Held 
in the Commission's file related to the making 
of this Order entered as an exhibit in the 
proceedings leading to the making of this 
Order. 

(2) Slopwork Meetings 
(a) Upon request from the union and with the 

agreement of the employer the union may hold 
a paid slopwork meeting of members subject to 
the following conditions — 

(i) The employer shall be given not less 
than 48 hours' notice (weekends and 
public holidays excepted) of the require- 
ment for such a meeting subject to an 
offical of a union endorsing the meeting 
within that period. 

(ii) Sufficient employees may be required by 
the employer to remain on duty to 
maintain continuity of production 
requirements. In this regard the 
employer and the Convenor shall 
discuss such requirements prior to the 
meeting. 

(iii) Detailed arrangements shall be made 
between the employer and the 
Convenor. 

(iv) The time taken for the meeting shall be 
kept to a minimum and generally shall 
not exceed two hours. Where it is 
anticipated prior to the meeting that the 
meeting will extend beyond two hours, 
arrangements for payment of those 
members attending the meeting shall be 
discussed between the employer and an 
official of the union. 

(v) Except where it is otherwise agreed, 
payment in respect of the meeting shall 
be made to a maximum of two hours 
only. 

(vi) Attendance at the meeting by those 
members who would otherwise have 
been working during the time of the 
meeting shall be without loss of pay for 
normal rostered hours and payment 
shall be limited to such working time 
falling within the meeting time. 
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(vii) An official of the union shall attend the 
meeting where practicable. 

(viii)The agenda shall be restricted to 
discussion of matters relating to the 
employment of members of the union 
employed by the employer. 

(b) The employer may, in any particular circum- 
stances, waive any of the conditions set out in 
(i) to (viii) in (a) above. 

(c) Where a paid meeting under the terms of this 
subclause is to be held, the employer shall, 
where it is practicable to do so, provide 
transport between the workplace and meeting 
venue. 

(3) Shop Steward Meetings 
(a) The Shop Stewards of each union may if the 

union desires, meet to discuss matters relating 
to the employment of members of the union 
employed by the employer but subject to para- 
graph (g) shall not meet more than once in each 
fortnight. 

(b) Attendance at the Shop Steward's meetings 
shall be without loss of pay for normal rostered 
hours up to a maximum of two hours, provided 
that where an employee is rostered off duty at 
the time of the meeting which he attends he 
shall be paid ordinary time rates for the time of 
his attendance at the meeting or, at his option, 
be allowed equivalent time off his next 
convenient shift with payment at the 
appropriate rate. Time off allowable under this 
paragraph may be accumulated and taken as a 
full day or shift, but in any event time off may 
only be taken if the employee notifies his super- 
vision of the requirement to take time off and 
such notification is given prior to the taking of 
the time off. 

(c) Transport to and from the meetings is able to 
be provided for some members. No special 
transport arrangements shall be made. 

(d) In respect of the AWU Nelson Point, a repre- 
sentative of track employees may attend a 
maximum of four Section Committee meetings 
per annum. Arrangements for his release from 
duty, travel and payment shall be made 
between the employer and the Convenor, 
subject always to adequate notice of the 
requirement for his release being given by the 
union. 

(e) Following the meeting of the Shop Stewards, 
the Convenor shall meet with the Chief 
Industrial Relations Officer to discuss agenda 
items. Any items upon which agreement cannot 
be reached shall be progressed in accordance 
with Clause 8. 

(f) Following the meeting of the AWU Nelson 
Point Section Committee, the Convenor shall 
meet with the Chief Industrial Relations 
Officer to discuss agenda items for the regular 
employer/union industrial relations meeting. 
Where either party requests that a particular 
matter be dealt with prior to the next regular 
meeting, a special employer/union industrial 
relations meeting shall be scheduled to occur no 
later than one week after it is requested. 

(g) In special circumstances the Shop Stewards 
may hold a special meeting which may be in lieu 
of or in addition to the regular meeting. Where 
such special meeting is in addition to the regular 
meeting, no payment shall be made unless 
agreed in advance by the employer. 

(4) MUA Branch Committee Meetings 
(a) The MUA Branch Committee may, if the 

unions desire, meet to discuss matters relating 
to the employment of members of the unions 
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employed by the employer but subject to para- 
graph (e) shall not meet more frequently than 
once in each fortnight. 

(b) Attendance at the MUA Branch Committee 
meeting shall be without loss of pay for normal 
rostered hours up to a maximum of two hours; 
provided that where any employee is rostered 
off duty at the time of the meeting which he 
attends he shall be paid ordinary time rates for 
the time of his attendance at the meeting or, at 
his option, be allowed equivalent time off his 
next convenient shift with payment at the 
appropriate rate. Time off allowable under this 
paragraph may be accumulated and taken as a 
full day or shift, but in any event time off may 
only be taken if the employee notifies his super- 
vision of the requirement to take time off and 
such notification is given prior to the taking of 
the time off. 

(c) Transport to and from the meeting is able to be 
provided for some members. No special 
transport arrangements shall be made. 

(d) Following the meeting of the MUA Branch 
Committee, the President and/or Secretary 
shall meet with the Chief Industrial Relations 
Officer to discuss agenda items for the regular 
employer/MUA Branch industrial relations 
meeting. Where either party requests that a 
particular matter be dealt with prior to the next 
regular meeting, a special meeting shall be 
scheduled to occur no later than one week after 
it is requested. 

(e) In special circumstances the MUA Branch 
Committee may hold a special meeting in 
addition to the regular Committee meeting. 
Where such special meeting is in addition to the 
regular meeting, no payment shall be made 
unless agreed in advance by the employer. 

(f) The MUA Branch Management Committee 
may meet immediately prior to the regular 
employer/MUA Branch industrial relations 
meeting. Attendance shall be without loss of 
pay for normal rostered hours up to a 
maximum of one hour, provided that where 
any employee is rostered off duty at the time of 
the meeting which he attends he shall be paid 
ordinary time rates for the time of his 
attendance at the meeting or, at his option, be 
allowed equivalent time off his next convenient 
shift with payment at the appropriate rate. 
Time off allowable under this paragraph may 
be accumulated and taken as a full day or shift, 
but in any event time off may only be taken if 
the employee notifies his supervision of the 
requirement to take time off and such 
notification is given prior to the taking of the 
time off. 

(5) Employer/AWU Nelson Point Section Committee 
Meetings 

(a) The employer shall, at intervals of not more 
than one month unless otherwise agreed, meet 
with officers of the Section Committee. The 
meeting shall be known as the regular 
employer/union industrial relations meeting. 

(b) Generally, the meeting shall be attended by the 
employer's Area Manager, Chief Industrial 
Relations Officer and Industrial Relations 
Officers and by the Convenor, Deputy 
Convenor and Secretary of the Section 
Committee. Such other persons as are 
necessary for the proper discussion of items on 
the agenda may attend when the particular 
items are discussed. 

(c) The meeting shall be held at a time mutually 
agreed between the employer and the Convenor 
and, unless otherwise agreed, shall be limited to 
discussion of items on the agenda. 
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(d) The employer shall keep sufficiently detailed 
minutes of matters discussed and conclusions 
reached at the meeting, and forward copies to 
the Convenor prior to the next meeting. 

(6) Employer/MUA Branch Management Committee 
Meetings 

(a) The employer shall, at intervals of not more 
than one month unless otherwise agreed, meet 
with officers of the MUA Branch. The meeting 
shall be known as the regular employer/MUA 
Branch industrial relations meeting. 

(b) Generally, the meeting shall be attended by the 
employer's Area Manager, Chief Industrial 
Relations Officer and Industrial Relations 
Officers and by the Convenors, Deputy Con- 
venors and MUA Branch Management 
Committee. Such other persons as are 
necessary for the proper discussion of items on 
the agenda may attend when the particular 
items are discussed. 

(c) The meeting shall be held at a time mutually 
agreed between the employer and the President 
of the MUA Branch and unless otherwise 
agreed, shall be limited to discussion of items 
on the agenda. 

(d) The employer shall keep sufficiently detailed 
minutes of matters discussed and conclusions 
reached at the meeting, and forward copies to 
the President of the MUA Branch as soon as 
practicable for ratification and then to 
Convenors. 

(7) (a) Matters not finally resolved at the regular 
employer/union industrial relations meetings or subse- 
quent meetings shall be the subject of discussion between 
the employer, an official of the union, the Convenor and 
such other persons deemed necessary with a view to 
reaching agreement, but nothing in subclause (2) of 
Clause 8 or in this subclause prevents an application 
being made to the Western Australian Industrial 
Relations Commission where at any stage either the 
employer or the union or both arrive at the conclusion 
that further discussion is unlikely to be fruitful. 

(b) Attendance at the regular or a special meeting shall 
be without loss of pay for normal rostered hours; 
provided that where any employee is rostered off duty at 
the time of the meeting which he attends he shall be paid 
ordinary time rates for the time of his attendance at the 
meeting or, at his option, be allowed equivalent time off 
his next convenient shift with payment at the appropriate 
rate. Time off allowable under this paragraph may be 
accumulated and taken as a full day or shift, but in any 
event time off may only be taken if the employee notifies 
his supervision of the requirement to take time off and 
such notification is given prior to the taking of the time 
off. 

(8) Employer/Union 
Meetings 

Industrial Relations Review 

Employer and union representatives shall meet 
to discuss and review the status of industrial 
relations between the parties and the effective- 
ness of the provisions of this Order. These 
meetings shall be held once in each six months, 
or more frequently on the request of the unions 
or the employer. 
Detailed arrangements for the employer/MUA 
Branch Management Committee Industrial 
Relations Review Meeting, including arrange- 
ments for the attendance of those persons 
considered necessary for proper discussion of 
matters raised, shall be made between the 
employer and the President of the MUA 
Branch. Generally, the Convenors, Deputy 
Convenors and the MUA Branch Management 
Committee shall attend the meeting together 
with Chief Industrial Relations Officer and it is 
understood between the parties that from time 
to time officials of the union shall also attend, 
as may other persons considered necessary. 

(c) Detailed arrangements for the employer/AWU 
Nelson Point Industrial Relations Review 
Meetings shall be made between the employer, 
the Convenor and an official of the union. 
Generally, the Convenor, Deputy Convenor 
and Secretary of the Section Committee shall 
attend the meeting together with Chief 
Industrial Relations Officer. It is understood 
between the parties that from time to time an 
official of the union shall also attend, as may 
other persons considered necessary. 

(d) Payment of those attending the employer/ 
union Industrial Relations Review Meeting 
shall be as prescribed in subclause (7) (b) of this 
clause. 

(9) Intersite Meetings 
(a) An official of a union may from time to time 

request release from duty of union representa- 
tives for the purpose of their attendance at joint 
meetings of Port, Rail and Mine representa- 
tives. An offical shall attend where practicable. 

(b) The employer shall consider such requests on 
each occasion having regard to all the circum- 
stances but in any event release for at least two 
such meetings shall be allowed by the employer 
during each 12 month period. 

(c) In respect of the two meetings referred to in (b) 
above, and otherwise where the employer 
agrees, attendance at the meetings shall be 
without loss of pay for normal rostered hours 
for the MUA Branch Management Committee 
for one whole day. Where a member of the 
Committee is rostered off work for the day of a 
meeting he shall, in respect of his attendance, 
be paid at ordinary time off his next convenient 
shift with payment at the appropriate rate, 
provided that payment or time off shall be for 
the duration of the meeting or eight hours 
whichever is the lesser. 

(d) In respect of the two meetings referred to in (b) 
above and such additional meetings agreed to 
by the employer, the employer shall arrange the 
necessary air travel between sites without cost 
to the unions. 

(10) (a) Where any Convenor, Shop Steward or MUA 
Branch Management Committee member is rostered off 
duty (not being on strike) and is requested by the 
employer to participate in discussions he shall in respect 
of his participation in such discussions: 

(i) where the discussions commence at the 
employee's normal ceasing time or continue 
beyond such normal ceasing time, be paid at 
overtime rates for the time involved; or 

(ii) in all cases other than as provided in (i), be paid 
at ordinary time rates for the time involved; or 

(iii) at his option be allowed equivalent time off his 
next convenient shift with payment at the 
appropriate rate, 

provided that prior to the commencement of the 
discussions he has sought and been given approval for 
such payment or time off by the Chief Industrial 
Relations Officer or Industrial Officer. 

(c) Time off allowable under this subclause may be 
accumulated and taken as a full day or shift but in any 
event time off may only be taken if the employee notifies 
his supervision of the requirement to take time off and 
such notification is given prior to the taking of the time 
off. 

(11) (a) A Shop Steward shall not leave his place of 
work to investigate or discuss any matter with any person 
unless on each occasion he first obtains permission to do 
so from his Foreman or Supervisor. Such permission 
shall not be withheld unreasonably. 

(b) When the Convenor wishes to leave his place of 
work to attend to union business on site he shall advise 
his supervision of his intention to do so, and if there is 
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disagreement over his release he shall be permitted to 
leave and the matter shall be placed on the agenda for the 
next regular employer/union industrial relations 
meeting. 

10.—Safety Code. 
(1) Employees shall raise problems of a safety nature 

with their Foreman or Supervisor. The Shop Steward 
shall be present unless the employee requests otherwise. 
Where an employee encounters what he believes to be a 
safety hazard or is allocated work to perform in what he 
considers constitutes an unsafe situation he may invoke 
the safety code by advising his Foreman or Supervisor 
that he is so doing; the work process in question shall not 
be carried out until such time as the matter has been 
finally determined except under such conditions as are 
agreed between the parties. 

(2) Supervision shall immediately discuss the matter 
with the employee (and Shop Steward as appropriate) 
with a view to resolving the problem without delay. 

(3) Should the matter be unresolved after discussions 
pursuant to subclause (2), the supervision, employee 
and/or Shop Steward shall request the presence of a 
Safety Officer of the employer. 

(4) The Safety Officer shaU discuss the matter with 
supervision, the employee and the Shop Steward. These 
persons shall investigate the circumstances and if 
necessary an inspection shall be carried out immediately. 
Where requested the Safety Officer may give his opinion 
on the issue. The provisions of Acts and Regulations 
pertaining to safety on site must be considered. 

(5) Should the matter be unresolved after discussions 
pursuant to subclause (4), it shall be referred to a Safety 
Panel for urgent attention. 

(6) A Safety Panel shall consist of the Department 
Head or his deputy, Safety Officer, Convenor and Shop 
Steward and shall meet as soon as practicable after the 
problem has been referred to it in order to fully 
investigate and document the matter. 

(7) Where a Safety Panel is unable to reach agreement 
on the matter considered by it, the matter shall be 
referred to the Area Manager, as the case requires, who 
shall take all steps as he deems fit to have the matter 
resolved to the mutual satisfaction of those involved. 

(8) Nothing in these procedures prevents the Safety 
Panel, the employer or the union conferring with or 
seeking the assistance of an independent third party at 
any stage to assist with the final determination of any 
safety matter raised. 

11.—Stand Downs. 
(1) Where a strike is likely to affect the employment of 

members of unions not on strike, the Convenor of the 
union concerned shall before the strike commences or as 
soon as possible thereafter request the MUA Branch 
Management Committee to call a meeting of that 
committee. 

(2) Where members of any union or unions are on 
strike or are likely to strike and such strike is likely to 
affect the employment of members of unions who are not 
on strike, the employer shall as soon as possible — 

(a) in the case of the AWU Nelson Point meet with 
an official of the union (if an official is 
available) and Section Committee members; 

(b) in all other cases, meet with the MUA Branch 
Management Committee and all Convenors 
who are not members of that Committee, 

and endeavour to reach agreement as to the extent to 
which employees may, in the light of the circumstances 
and the decision reached, be usefully employed during 
the strike. 

(3) Except to the extent to which it is agreed under 
subclause (1) that any employee may be usefully 
employed, the employer may stand down any employee 
without pay for any period during the strike. 

(4) The employer notes the express declaration by the 
unions that their members will not, under any circum- 
stances, work with staff personnel or any other labour 
performing the work of any such member. 

(5) When, because of a strike by members of unions 
party to this Order, or for any other reason, the employer 
deems it necessary to stand down employees further 
discussions will be arranged with the MUA Branch 
Management Committee. The employer shall subse- 
quently advise that employees will be stood down from 
the commencement of normal day shift on the following 
day. Those employees at work on the shift immediately 
prior to the time of stand down shall be paid the shift 
change period that would normally have applied. 

(6) The employer shall advise of stand downs by — 
(a) Radio announcement, the content of which 

shall be discussed between the parties. 
(b) The issue by supervision of a general notice of 

stand down to employees who are at work prior 
to stand downs taking effect. 

(7) Employees shall be recalled to work by the 
employer after a stand down by way of radio broadcast, 
the content of which shall be discussed with the appro- 
priate site union representatives. 

(8) (a) An amnesty period of 48 hours from the time of 
recall (or two shifts for a shift worker) shall apply. 

(b) An employee who returns to work after the 48 
hour/two shift amnesty period and within five working 
days of the recall and who advises the employer that he 
genuinely did not know of the recall or could not resume 
because of transport problems shall be regarded as 
having provided a satisfactory reason for returning late 
and the period in question shall be recorded as being 
"special leave without pay". 

(c) An employee who returns to work after the 48 
hour/two shift amnesty period and within five working 
days of the recall and who gives a reason for being late 
which conveys an attitude that he has not made a genuine 
effort to resume work shall be regarded as not having 
provided satisfactory reason for being absent and shall 
be recorded as being "absent without leave". 

(9) In accordance with subclause (10) of Clause 5 of 
the Iron Ore Production and Processing (Mt Newman 
Mining Co Pty Limited) Award No. A29 of 1984, an 
employee who is absent from work for five ordinary 
working days after the recall shall be deemed to have 
abandoned his employment unless and until, in the 
circumstances of any particular case, the parties agree 
otherwise. The five ordinary working days includes the 
48 hour/two shift period. 

(10) From the time of the recall and resumption of 
work the usual Award provisions in regard to Annual 
Leave, Sick Leave, Compassionate Leave and Special 
Leave shall apply. 

(11) No stand downs as provided in this clause shall be 
implemented without the prior approval of the Western 
Australian Industrial Relations Commission. 

12.—Utilisation of Contractors. 
(1) A "Contracts Liaison Officer" shall be nominated 

by the employer at both sites for the purpose of liaising 
with the appropriate union representatives on all matters 
concerning the engagement of contractors. 

(2) Prior to or at the time of the issuing of tender 
documents the contracts liaison officer shall notify the 
appropriate union representative(s) of the employer's 
intentions including an outline of the work involved. If 
necessary the contracts liaison officer shall facilitate a 
meeting between employer and union representatives at 
which the scope of work and any potential demarcation 
or other problems shall be discussed in detail. 

(3) The contracts liaison officer shall ensure that 
relevant industrial relations and safety information is 
included in the tender document. Furthermore, he shall 
ensure that prior to commencing work, the contractor or 
his senior site representative meets with the appropriate 



206 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.a.I.G. 

Chief Industrial Relations Officer in order to be 
informed of particular site industrial relations 
procedures and requirements. 

(4) As soon as practicable after the contract has been 
awarded and prior to work commencing the contracts 
liaison officer shall advise the appropriate union repre- 
sentative(s) of available contract details as follows: 

(i) name of contractor, 
(ii) standard hours to operate during the contract, 
(iii) estimated duration of the contract. 

(5) Prior to any work commencing on site, the 
contracts liaison officer shaU ensure that each employee 
of the contractor undertakes a safety induction pro- 
gramme conducted by a Safety Officer of the employer 
to the same standard as provided for employees of the 
employer. Furthermore, the appropriate officer of the 
employer and the Safety Officer shall ensure that the 
contractor and his employees at all times comply with all 
site safety requirements appropriate to the work being 
performed. 

(6) In the event of strike action being taken by 
employees of the employer in a work area in which 
employees of the contractor are engaged and where such 
strike action may affect the work of the contractor the 
contracts liaison officer or industrial officer shall, upon 
being advised of the strike, immediately notify the 
contractor. 

Notation: The employer expects that employees shall 
meet their obligations under their employment contracts 
with the employer and shall not perform work under 
separate engagements which is inconsistent with or inter- 
feres with their obligations under their contracts. The 
parties agree that the usual confidentiality with respect to 
the tendering process shall be observed. 

13.—Other Matters on Which Agreement or 
Understanding has been Reached. 

(1) Employee Participation: The parties endorse the 
overall concept, set out below, of participation of 
employees in matters which affect them in the 
workplace: 

(a) Current participative arrangements/activities 
(i) Industrial Relations Order meeting 

arrangements and procedures. 
(ii) 30 days' notice procedure — changes to 

agreed/established practices, 
procedures or manning levels. 

(iii) Industrial Relations Order Clause 5.— 
Objectives: 
"an exchange of information through 
consultation to allow employees an 
input through their union in matters 
that affect them in the workplace". 

(iv) Planning Meetings 
(v) Working parties or joint committees 

which have included: 
SPQ/Mess Committees 
Warehouse 
Safety Committees 
190T Haulpaks 
Truck Despatch 
Shovel Cabs 
Off Roster 
Groundsmen 
Shovel Training 
Training Arrangements 
Railroad Degreasers 
Spotters 
Rehabilitation 
Rail Schedules 
Loco Cabs 
OB 29 

(vi) Utilisation of contractors — arrange- 
ments set out in Award and Industrial 
Relations Order. 

(vii) Various discussions on introduction of 
new equipment. 

(viii)Disciplinary procedures. 
(ix) Grievance procedures. 
(x) Safety code and related procedures. 
(xi) Various ad hoc and informal discussions 

between supervision and employees. 
(b) Areas which may be appropriate for 

Participation of Employees 
(i) Work Practices, procedures and 

methods. 
(ii) Safety and health programmes. 
(iii) Working environment issues. 
(iv) Training. 

(c) Qualifications on extent of participation: The 
employer reserves its right to amend or reject 
proposals emanating from employee participa- 
tion processes based on the following con- 
siderations (subject to intervention by the 
Industrial Relations Commission, Mines 
Department and other Statutory Authorities as 
authorised by appropriate legislation): 
Economics 
Safety (subject to established procedures and 
codes applying in respect of the operations) 
Adherence to legislative requirements 
Impact on other parts of the organisation 
Implications for customer relations and long 
term plans 
Requirements and interests of the Owners. 

(d) Aims of employee participation 
(i) Improved quality of work life for 

employees through better communica- 
tion, greater trust and a higher level of 
job satisfaction. 

(ii) Improved productivity. 
(iii) Maintaining the operation as a long 

term viable and competitive producer of 
iron ore. 

(iv) Reduced conflict and more effective 
resolution of conflict. 

(v) Better recognition of the common 
interests of the employer and its 
employees. 

(e) Progression of the matter: A group comprised 
of officers of the employer and union repre- 
sentatives will be established for the purpose of 
identifying the essential elements of an effective 
participation process as a basis for implementa- 
tion of an appropriate programme by the 
employer. 
Progress will be reviewed by the group each six 
months. 

(2) Industrial Time: The importance of giving as much 
notice as possible where it is intended to take industrial 
time is acknowledged by the parties. 

(3) Utilisation of Contractors: Discussions are to be 
arranged for the purpose of reviewing all of the 
procedures in respect of utilisation of contractors. 

(4) President, Vice President and Secretary of MUA 
— Leaving Place of Work: The employer will consider 
requests for change from status quo three months after 
this Order is given effect by the Industrial Relations 
Commission. 

(5) Safety Representatives — Leaving Place of Work: 
The status of the occupational health and safety matter is 
to be discussed at the employr/MUA regular meeting. 

(6) Suggestion Scheme: The Suggestion Scheme is 
being reviewed by the employer. Any proposals arising 
from the review will be communicated to the unions and 
their views invited. 
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(7) Daily List of Ons/Offs: The employer will provide 
(to the appropriate Convenor's pigeon hole) daily advice 
of ons/offs — names, section to/from and classification. 
If there are no changes there will be no report. Monthly 
advice will continue. 

(8) Convenors' Motor Vehicle Allowance: A rate of 30 
cents per kilometre will apply, to an agreed number of 
kilometres per month in respect of each Convenor. 

(9) Facilities for Convenors: At both Port Hedland 
and Newman, two interview rooms are provided by the 
employer for the use of all unions to enable conver- 
sations to be conducted in relative privacy. 

(10) Typing Assistance and Research: The employer 
wiU on request provide assistance to the Convenor with 
typing of union documents and photocopying and where 
reasonably practicable provide copies of Western 
Australian Industrial Gazettes, transcript, law reports 
and other similar publications. 

(11) Fares, Accommodation — Commission 
Procedures in Perth: On the basis indicated below and 
regardless of which of the parties makes the application 
to the Commission, the employer will meet the cost of 
airfares, accommodation and reasonable expenses for 
one employee and for such additional employees 
requested to attend by the employer or requested by the 
union concerned and agreed by the employer. 

• Accommodation will be arranged by the 
employer on the basis that the room tariff will 
be charged directly to the employer. Generally 
accommodation will be at the employer's pre- 
ferred hotel, but alternative accommodation 
requested by an employee will be arranged 
provided that the cost to the employer is not 
greater than at the preferred hotel. 

• An advance to cover reasonable meal expenses 
will be provided on the basis of — 

Breakfast $7.00 
Lunch $10.00 
Dinner $30.00 

• An advance of $25.00 to cover additional 
necessary expenses (such as taxi fares, 
telephone calls, laundry charges). Expenditure 
must be accounted for by presentation of 
receipts together with an Expense Report. 
Similarly claims for additional expenses 
incurred beyond the amount of the advance 
must be accompanied by receipts. No further 
advances will be provided unless previous 
advances have been properly accounted for. 

(12) Telephone Calls: The employer will, on request to 
the Industrial Relations Department, provide access to a 
telephone for convenors wishing to call union officials in 
Perth on union business. 

(13) Stationery Items: The employer will, where large 
-quantities of stationery are required by site unions, 
provide such stationery at cost. 

(14) Occupational Health and Safety: The employer 
invites union participation in occupational health and 
safety matters, the form of this participation and the 
method of selecting union representatives to be the 
subject of discussion between the parties. 

(15) Attendance at Iron Ore Industry Consultative 
Council Meetings: The nominated site representatives 
attending Iron Ore Industry Consultative Council 
meetings shall, in respect of such attendance, be released 
without loss of pay for ordinary rostered hours. Where a 
representative is rostered off for the day of a meeting he 
shall, in respect of his attendance, be paid at ordinary 
time rates or be allowed equivalent time of his next 
convenient shift with payment at the appropriate rate, 
provided that payment or time off shall be for the 
duration of the meeting or eight hours whichever is the 
lesser. 

(16) Convenor Off Site: It is recognised that there may 
be special circumstances where there is genuine need for 
the Convenor to leave site to attend to union matters. In 
these cases the Convenor shall contact the Chief 

Industrial Relations Officer or Industrial Officer for 
permission. Reasonable requests in these circumstances 
will not be rejected. 

(17) Shop Steward in Place of Convenor: Where 
required by a Union, a shop steward may be credentialled 
in the section or location to which the Convenor is 
allocated. 

(18) Matters Raised by Convenor: Where the 
Convenor from time to time submits to the employer a 
list of matters raised, the employer will provide written 
answers within 48 hours (weekends and public holidays 
excepted). Where more time is required to answer a 
particular matter the employer will discuss the matter 
with the Convenor and indicate how much extra time is 
required. 

(19) Induction of New Employees: The Convenor 
and/or MUA representatives may participate in 
induction of new wages employees. Detailed arrange- 
ments will be made between the parties and will take 
account of numbers and starting dates of new employees 
and their work locations. 

(20) Replacement of Convenor in Section: The 
Convenor may be replaced depending on circumstances. 

(21) New Employees: The employer will notify the 
appropriate union of vacancies in classifications covered 
by it and will consider along with all other applicants 
nominations from the union for these vacancies. 

(22) Special Paid Meetings: Where a special meeting of 
union representatives (whether with employer 
representatives or not) is requested by a union or unions 
and the employer agrees that the meeting can be a 
"paid" meeting, the following shall apply: 

(a) Union representatives who are rostered for 
work at the time of the meeting will be released 
from work for the duration of the meeting 
without loss of pay for their ordinary rostered 
hours. 

(b) Union representatives who are rostered for 
shift work prior to and/or following the 
meeting may be released from work (shifts 
prior to and/or following the meeting) without 
loss of pay for their ordinary rostered hours. 
Whether or not such release is approved will 
depend on the expected and actual duration of 
the meeting, its timing and the times of the 
shifts involved. 
Details of release arrangements will be advised 
to the union(s) concerned prior to the release. 

(c) Union representatives who are on RDO or 
LDO on the day of the meeting will be paid at 
ordinary time rates for the time of the meeting 
or, at their option, be allowed "industrial 
time". In no case will payment or industrial 
time for more than eight hours be approved. 
Where the meeting occurs at a location other 
than the representative's normal residential 
location and the representative is therefore 
required because of travel arrangements to be 
absent from his normal residential location for 
a period longer than the duration of the 
meeting he will be paid at ordinary time rates or 
be allowed "industrial time" for the duration 
of the absence, provided that in no case will 
payment or industrial time for more than eight 
hours be approved. 

(d) Representatives will not be provided with 
release under paragraph (b) as well as 
"industrial time" or payment under paragraph 
(c). 

(e) All requests for release and/or "industrial 
time" must be made prior to the meeting. In no 
case will release or "industrial time" be 
approved for an individual where the request is 
made after the meeting. 
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(f) Where a meeting concludes earlier than 
expected, it is understood that prior arrange- 
ments for employees to report back to work 
may be varied having regard to timing and 
duration of the meeting, fall of shifts, travel 
arrangements, etc. 

(g) It is expected that unless otherwise agreed 
discussion at the meeting will be limited to the 
subject matter advised to the employer as the 
reason for the meeting. 

(h) These arrangements shall not apply to a repre- 
sentative who is on strike or stood down, nor to 
meetings requested under Clause 9 (2) of this 
Order. 

The employer does not intend to approve special paid 
meetings where the matter to be discussed is the subject 
of bans or limitations or other restrictions imposed by 
members of the union or unions concerned. 

Requests for paid meetings will be considered in light 
of the circumstances prevailing at the time. Not all 
requests will be agreed. 

Implementation of the above arrangements is 
conditional upon the parties agreeing that any dispute in 
respect of a particular meeting shall be progressed under 
the provisions of the Grievance Procedure of this Order. 

(23) Attendance at Commission Proceedings: Where 
an employee attends Commission proceedings under the 
provisions of subclause (11) of this clause, the following 
arrangements shall apply: 

(a) An employee who is rostered for work at the 
time of the proceedings will be released from 
work for the duration of the proceedings 
without loss of pay for ordinary rostered hours. 

(b) An employee who is rostered for shift work 
prior to and/or following the proceedings may 
be released from work (shifts prior to and/or 
following the proceedings) without loss of pay 
for his ordinary rostered hours. Whether or not 
such release is approved will depend on the 
expected and actual duration of the 
proceedings, the timing of the proceedings and 
the times of the shifts involved. 
Details of release arrangements will be advised 
to the union concerned prior to the release. 

(c) An employee who is on RDO or LDO on the 
day of the proceedings will be paid at ordinary 
time rates for the time of the proceedings or, at 
his option, be allowed "industrial time". In no 
case will payment or industrial time for more 
than eight hours be approved. 
Where the proceedings occur at a location other 
than the employee's normal residential location 
and the employee is therefore required because 
of'travel arrangements to be absent from his 
normal residential location for a period longer 
than the duration of the proceedings he will be 
paid at ordinary time rates or be allowed 
"industrial time" for the duration of the 
absence, provided that in no case will payment 
or industrial time for more than eight hours be 
approved. 

(d) An employee will not be provided with release 
under paragraph (b) as well as "industrial 
time" or payment under paragraph (c). 

(e) All requests for release and/or "industrial 
time" must be made prior to the proceedings. 
In no case will release or "industrial time" be 
approved for an individual where the request is 
made after the proceedings. 

(f) Where the proceedings conclude earlier than 
expected, it is understood that prior arrange- 
ments for employees to report back to work 
may be varied having regard to timing and 
duration of the proceedings, fall of shifts, 
travel arrangements, etc. 

(g) These arrangements shall not apply to an 
employee who is on strike or stood down. 

14.—Liberty to Apply. 
Liberty is reserved to the parties to apply to the 

Western Australian Industrial Relations Commission in 
respect of any provision in this Order. 

Notation: If at any time the employer or union 
consider that this Order is not providing the results 
expected by them, each may seek to have alternative 
arrangements implemented. 

Dated at Perth this 13th day of January 1987. 

(Sgd.) J.G. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C888 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Australian Builders' 
Labourers' Federated Union of Workers — 
Western Australian Branch, Applicant and the Hon 
Minister for Works, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 15th 
day of December 1986 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 No. 14 
of 1978 as amended, employees who are employed 
by the Respondent on the Woodvale Primary 
School Site, of the Building Management Authority 
shall be paid a site allowance of 50 cents per hour for 
each hour worked in lieu of payments for confined 
space, dirty work, fumes, wet under foot and the 
handling of secondhand timber. 

This order shall take effect as from commence- , 
ment of work on the project and shall terminate on 
completion of work on the project. 

Dated at Perth this 15th day of December 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C843 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Australian BuOders' 
Labourers' Federated Union of Workers (Western 
Australian Branch), Applicant and Jennings 
Construction Limited, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 15th 
day of December 1986 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 No. 14 
of 1978 as amended, members of, or those eligible to 
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be members of the applicant union employed by the 
respondent on the Joondalup College Campus Site, 
shall be paid a site allowance of 80 cents per hour for 
each hour worked in lieu of payments for confined 
space, dirty work, dust, fumes, wet under foot and 
the handling of secondhand timber. 

This order shall take effect as from 22 September 
1986 and shall terminate on completion of the 
project. 

Dated at Perth this 31st day of December 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C889 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Australian BuOders' 
Labourers' Federated Union of Workers Western 
Australian Branch, Applicant and J.M. Best & Son 
Holdings Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 15th 
day of December 1986 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, No. 14 
of 1978, as amended, employees who are employed 
by the respondent on the Australind High School 
site shall be paid a site allowance of 60 cents per 
hour for each hour worked in lieu of payments for 
confined space, dirty work, wet under foot, fumes 
and the handling of secondhand timber. 

They shall also be entitled to, free of charge: 
(i) One pair of safety boots and 
(ii) One bluey jacket. 

Following satisfactory completion of 38 hours 
continuous service on site. 

This order shall have effect from the commence- 
ment of work on the project and shall terminate on 
completion of the project. 

Dated at Perth this 6th day of January 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C870 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants and IBI and Ronley Holdings, 
Respondents. 

Order. 
WHEREAS a conference was held in Perth on the 15th 
day of December 1986 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 

was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the Air 
Conditioning and Refrigeration Industry 
(Construction and Servicing) Award No. 10 of 1979 
and the Electrical Contracting Industry Award No. 
R22 of 1978 and the Metal Trades (General) Award 
No. 13 of 1965 as amended, members or persons 
eligible to be members of the Applicant Unions who 
are employed by the Respondents on Stage III of the 
St Stephens High School, Duncraig site shall be paid 
a site allowance of 50 cents per hour for each hour 
worked in lieu of payments for confined space, dirty 
work, fumes, wet under foot and the handling of 
secondhand timber. 

This order shall take effect as from the first day of 
work on the project and shall terminate on the 30th 
day of May 1987. 

Dated at Perth this 15th day of December 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C901 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants and J.E. Morgan & Co and P. & P. 
Woodward, Respondents. 

Order. 
WHEREAS a conference was held in Perth on the 21st 
day of January 1987, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 Award 
No. R22 of 1978 and the Metal Trades (General) 
Award 1966 No. 13 of 1965 as amended, employees 
who are employed by the Respondents on the 
Thornlie School Site shall be paid a site allowance of 
80 cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand 
timber. 

This Order shall take effect as from the 12th day 
of December 1986 and shall terminate on the 31st 
day of March 1987. 

Dated at Perth this 22nd day of January 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C863 of 1986. 
In the matter of the Industrial Relations Act 1979 and in 

the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants and West Air Electrical, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 18th 
day of December 1986, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Airconditioning and Refrigeration (Construction 
and Servicing) Award No. 10 of 1979 and the Metal 
Trades (General) Award No. 13 of 1965 as 
amended, members or persons eligible to be 
members of the applicant unions who are employed 
by the respondent on the Costain Australia Ltd 
housing site in Tom Price shall be paid a site 
allowance of 80 cents per hour for each hour worked 
in lieu of payments for dirty work, wet under foot, 
confined space, fumes and the handling of second- 
hand timber. 

This order shall operate from the first day of 
employment on site and shall terminate on 19 
December 1986. 

Dated at Perth this 31st day of December 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C872 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants and Nicholle & Co and Haden 
Engineering Pty Ltd and Wildbridge & Sinclair 
Engineering Pty Ltd, Respondents. 

Order. 
WHEREAS a conference was held in Perth on the 15th 
day of December 1986 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award No. R22 of 
1978 and the Metal Trades (General) Award No. 13 
of 1965 and the Airconditioning and Refrigeration 
(Construction and Servicing) Award No. 10 of 1979 
as amended, members or persons eligible to be 
members of the Applicant Unions who are 
employed by the Respondents on the Shopping 
Centre site at Maddington shall be paid a site 
allowance of 50 cents per hour for each hour worked 

in lieu of payments for confined space, dirty work, 
fumes, wet under foot and the handling of second- 
hand timber. 

This order shall take effect as from the first day of 
work on the project and shall terminate on the 31st 
day of May 1987. 

Dated at Perth this 15th day of December 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C871 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth, Applicant and Westwide Electrics, 
Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 15th 
day of December 1986 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 No. 
R22 of 1978, members of, or persons eligible to be 
members of the applicant union employed by the 
respondent on construction of the Parry Centre 
Project shall be paid a site allowance of $1.20 for 
each hour worked in lieu of payments for confined 
space, dirty work, fumes, wet under foot and the 
handling of secondhand timber. 

The allowance is to be paid from the first day of 
employment on site and shall terminate on the 31st 
day of August 1987. 

Dated at Perth this 29th day of December 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C27 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Cockburn Cement 
Limited, Applicant and Transport Workers' Union 
of Australia, Industrial Union of Workers, Western 
Australian Branch, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 23rd 
day of January 1987, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order that:— 

The dismissal of Mr J. Armstrong was justified 
and therefore it will stand. Cockburn Cement will 
pay to Mr Armstrong an ex gratia payment of 
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$15 884.21 within seven days of the date of this 
Order in consideration of his 11 years of past 
service. 

Dated at Perth this 29th day of January 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C865 of 1986. 

Between the Eastern Goldfields Transport Board, 
Applicant and the Transport Workers' Union of 
Australia, Industrial Union of Workers, Western 
Australian Branch, Respondent. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations 
Commission, presided over a conference between repre- 
sentatives of the abovementioned parties in Perth on the 
4th day of December 1986 and whereas those parties 
arrived at an agreement on all matters in dispute and 
requested the Commission to issue an Order in the terms 
of that agreement; now therefore, I, pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979 hereby order: 

(1) That notwithstanding any provisions of the 
"Transport Workers' (Eastern Goldfields 
Transport Board)" Award No. 23 of 1976 as varied 
to the contrary employees engaged to drive a special 
charter service from Kalgoorlie to Perth and the 
return journey on Sunday, 30 November 1986 shall 
be paid for 12 hours work at the rate of double time. 

(2) The payment provided by subclause (1) of this 
Order shall stand alone, and shall be additional to 
the award wage for the weekly ordinary hours of 
work. 

(3) Nothing in this Order shall establish a 
precedent in respect of the payment of crews, and 
the running of charter bus services run by the 
employer. 

Dated at Perth this 11th day of December 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

PROCEDURAL DIRECTIONS 

AND ORDERS — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1217 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Applica- 
tion No. 1216 of 1986 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by Cockburn 
Cement Limited in accordance with the Industrial 
Relations Act 1979; and whereas the application was 
heard ex parte before me in Chambers, I, the under- 
signed Commissioner pursuant to the powers conferred 
on me under the Industrial Relations Act 1979, do hereby 
order and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 1217 of 1986, its accompanying 
statement and this Order on the Australian 
Workers' Union, West Australia Branch. 
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(2) That an answer to the claim in matter No. 
1216 of 1986, lodged with the Commission on 26 
November 1986 shall be lodged with the 
Commission and a copy thereof served on the 
applicant not later than 4.00 p.m. on 3 December 
1986. 

Dated at Perth this 28th day of November 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

NOTICES — 
Union matters — 

No. 64 of 1987. 

NOTICE is given of an application by "The Federated 
Engine Drivers' and Firemen's Union of Workers of 
Western Australia" and "The Building Workers' 
Industrial Union of Australia — Western Australian 
Branch", pursuant to section 72 of the Industrial 
Relations Act 1979 for registration of an amalgamated 
organisation by the name of The Construction, Mining 
and Energy Workers' Union of Australia Western 
Australian Branch. 

The rule of the proposed new organisation relating to 
the qualifications of persons for membership is set out 
below:— 

4.—Eligibility for Membership. 
1. The Union shall consist of an unlimited number of 

persons employed, or usually employed in the State of 
Western Australia as:— 

Carpenters and/or joiners (including ships' 
carpenters and joiners, carpenters employed on 
jetties and wharves, dams and bridges) and joinery 
assemblers, 
and 

Bricklayers, stoneworkers, stonemasons, marble 
masons, 
and 

Stone, marble or slate polishers, stone, marble or 
slate machinists and stone, marble or slate sawyers 
and labourers in the industry of monumental 
masonry, 
and 

Foreman, sub-foremen or apprentices to or in any 
of the foregoing trades provided that no foreman 
tradesman or sub-foreman tradesman (except acting 
foremen tradesmen or acting sub-foremen 
tradesmen) who is eligible for membership of the 
Foremen (Government) Industrial Union of 
Workers, WA as at the 11th day of December 1986 
shaU be eligible for membership of the Union 
and 

Such other persons who have been elected 
Officers of the Western Australian Carpenters and 
Joiners, Bricklayers and Stoneworkers Industrial 
Union of Workers or were employed by that Union 
as at the date of registration of this Union except 
such persons who are eligible for membership of the 
Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch as at the 11th day of 
December 1986 and whose major and substantial 
duties are clerical. 

2. The Union may admit to membership any officer or 
employee of the Federated Engine Drivers' and 
Firemen's Union of Workers of Western Australia as at 
the date of registration of this Union and shall admit to 
membership any person who is employed, or usually 
employed in the State of Western Australia including all 
islands bounding the whole coastline of the State in any 
of the following capacities: 
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Engine drivers, steam boiler and gas producer 
firemen, trimmers or fuelmen in power houses, 
engine cleaners, greasers, boiler cleaners, crane 
drivers, dynamo attendants in power houses, 
stationary motor drivers, electric power sub-station 
attendants, power house switchboard attendants, 
electric locomotive drivers, railway shunters, 
railway car and wagon examiners (not being 
tradesmen) and railway messengers. Provided that, 
in respect of the vocations referred to in paragraph 2 
hereof, employees of the Western Australian 
Government Railways Commission and persons 
eligible for membership of the Coal Miners 
Industrial Union of Workers of Western Australia 
employed in the coal mining industry within the 
State of Western Australia shall not be eligible for 
membership of the Union. 

3. Subject to paragraphs 1 and 2 of this rule, elected 
officers and employees of the Union shall be eligible for 
membership thereof except such persons who are eligible 
for membership of the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch as at 
the date of registration of the Union and whose major 
and substantial duties are clerical. 
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4. A person shall not be a member of the Union who is 
not a worker except in the capacity of an honorary 
member or a member who or whose personal representa- 
tive is eligible to some financial benefit or assistance 
under the rules of the Union whilst not being a worker. 

This matter has been listed before the Full Bench on 
the 6th day of April 1987. 

A copy of the rules of the proposed new organisation 
may be inspected at my office at 815 Hay Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979 or any person who satisfies the Full 
Bench that he has a sufficient interest may object to the 
registration of the organisation by giving notice of the 
objection in accordance with Form 22 within 21 days of 
the publication of the Industrial Gazette in which notice 
of the application is advertised and otherwise the 
provisions of regulation 74 apply with respect to any 
objection to the registration. 

Dated at Perth this 2nd day of February 1987. 

T.J. POPE, 
Deputy Registrar. 
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AWARDS/AGREEMENTS — 
Application for — 

BURSWOOD ISLAND RESORT EMPLOYEES. 
Award Nos. A23 and A25 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A23 of 1985. 

Between Burswood Management Limited, Applicant 
and Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
Branch, Union of Workers, Respondent. 

No. A25 of 1985. 

Between West Australian Theatrical and Amusement 
Employees Association (Union of Employees), 
Applicant and Burswood Management Limited, 
Respondent. 

Before Chief Commissioner B.J. Collier. 
The 21st day of January 1987. 

Mr D.M. Jones on behalf of Burswood Management 
Limited. 

Mr E.L. Fry on behalf of the Federated Liquor and 
Allied Industries Employees' Union of Australia, 
Western Australian Branch, Union of Workers. 

Mr H. Bluck and with him Mr A.R. Beech on behalf of 
the West Australian Theatrical and Amusement 
Employees Association (Union of Employees). 

Mr K. Farrell as intervenor on behalf of the West 
Australian Hotels Association. 

Reasons for Decision. 
THE CHIEF COMMISSIONER: Details of the applica- 
tions presently before the Commission were set out in a 
decision which was delivered on 14 March 1986 and 
which indicated to the parties that one award only should 
issue as a result of these proceedings with the Federated 
Liquor and Allied Industries Employees' Union of 
Australia, Western Australian Branch, Union of 
Workers (FLAIEU) and West Australian Theatrical and 

Amusement Employees Association (Union of 
Employees) (WATAEA) as applicants and Burswood 
Management Limited as the respondent. The parties 
were directed to confer pursuant to section 32 (3) (b) of 
the Act in an endeavour to resolve the dispute by 
conciliation (66 WAIG pp. 495/501). 

It is pleasing to record that agreement has been 
reached on most aspects of this first award. There are 
several matters, however, upon which adjudication is 
required and I turn to them immediately. 

Wages. 
The only disagreement is between the FLAIEU and the 

Company as to whether the service payments which 
apply under the Hotel and Tavern Workers' Award No. 
31 of 1977 as varied should apply under this award. 
Except for a few classifications which do not appear in 
the Hotel and Tavern Workers' Award it may be said 
that the rates which the parties propose for Food and 
Beverage, House, Kitchen and Miscellaneous personnel 
are the same as prescribed in that award. The FLAIEU 
tells the Commission that there is an expectation 
amongst its members that service payments will apply. It 
tendered as an exhibit a copy of a letter of appointment 
given to one of its members which stated that all 
conditions of employment were in accordance with the 
Hotel Tavern Workers' Award. The prospective 
employee was required to sign a copy of the letter "as 
confirmation that the above conditions of employment 
are satisfactory and that no other conditions have been 
agreed to". 

The respondent acknowledges that it is bound at this 
time by the Hotel and Tavern Workers' Award but 
submits that all parties want a separate award for this 
resort complex and that any disputed clauses should be 
looked at within the total package which the proposed 
award offers. That package compares favourably overall 
with other casino and hotel resorts elsewhere, according 
to the Company. 

The Commission has decided that, on the arguments 
advanced, merit lies with the applicants' claim for service 
payments. First, they are something to which the 
employees under discussion are currently entitled under 
the award by which they are bound. This is conceded by 
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the respondent and confirmed also by the letter of 
appointment tendered by the union. Secondly, it is a fact 
that the respondent offered the payments earlier but later 
changed its view — something which it was entitled to 
do. However, it helped to create the expectation injhe 
first instance. Then there is the fact that all other 
similarly classified employees of hotels and taverns in the 
State are paid the same basic rates as those proposed 
under the new award yet, in addition, receive the service 
payments. There seems little justification for any 
difference in treatment. Finally, it is proposed that all 
employees in the casino operations and on surveillance 
and security work will receive incremental payments 
which, although not categorised as service payments 
appear to have an element of that flavour in them. The 
fact that like workers in resort establishments elsewhere, 
with the exception of the Northern Territory, do not 
receive service payments is insufficient to tip the scale. In 
any event it is clear that the proposed weekly rates are not 
based on a comparison with those paid in other resort 
complexes. 

The Commission will grant the unions' claim which 
does not offend the Wage Principles. 

Additional Rates for Ordinary Hours. 
For reasons similar to those given under "Wages" the 

Commission was initially inclined to the view that the 
provision under the Hotel and Tavern Workers' Award 
should apply. However, it must be borne in mind that the 
clause applies to all employees under the award and not 
only to those in traditional FLAIEU classifications. 
When one looks to resort complexes elsewhere there is 
some support for the respondent's proposal. It would be 
undesirable to treat the two classes of employees 
differently in a condition of this nature and in the 
absence of any argument or evidence as to why there 
should be a mere five cents extra per hour for those 
employees who work the majority of hours between 12 
midnight and 7.00 a.m. the Commission is not disposed 
to.pass on to the employer an administrative headache. I 
consider that the proviso in subclause (3) of Clause 12 of 
the Hotel and Tavern Workers' Award should not be 
imported into this award. However, I do not see why the 
minimum payment in the awards elsewhere should be 
preferred to what is already prescribed here and I would 
opt for the $1.70 which is in our local award. 

Overtime. 
The Commission has experienced some difficulty in 

appreciating the different stances adopted by the parties 
over this matter. Once again it is a clause designed to 
cover all employees and not simply traditional hotel 
staff. Having regard for what is prescribed in other resort 
complexes, the Hotel and Tavern Workers' Award and 
the overtime clauses in many other awards of the 
Commission, I have decided that the clause proposed by 
the employer is generally fair and reasonable. However, I 
would replace the words "each working period stands 
alone" by the words "each shift worked shall stand 
alone". This should overcome the problem raised by Mr 
Fry about workers being disadvantaged if the shift 
extends into two calendar days. 

Part-Time Employees. 
Consistent with what I have said under "Additional 

Rates for Ordinary Hours", I consider that the minimum 
payment should be $1.70 per day and the proviso should 
be deleted. 

Meal and Rest Breaks. 
The issue between the parties is quite contentious 

insofar as the classifications of inspector and croupier/ 
dealer are concerned. 

There is no disagreement between them that after each 
completed hour worked these workers should receive a 
paid rest break of 15 minutes. The big difference is that 
whereas the unions consider that each worker should 
receive a meal break of at least 30 minutes and that one of 

those 15 minutes rest breaks may be treated as part of it 
the employer argues that one of the rest breaks should 
constitute the meal break. 

The position in other resort complexes appears to be as 
follows: 

Jupiters, Queensland 
Employees engaged in dealing duties receive a 20 

minute rest break after every hour worked. One of those 
rest breaks is treated as a meal break. 

Tasmania (Hobart and Launceston resort complexes) 
Dealers are entitled to a 15 minutes rest break after 

each hour worked. They are also entitled to a 30 minute 
meal break in the mid-part of the shift and this includes 
one of the 15 minute rest breaks. 

Northern Territory 
A meal break of not less than 30 minutes nor more 

than one hour is prescribed by the relevant award. 

South Australia 
Clause 13.—Meal Periods — of the registered 

agreement says that each employee shall be granted a 
meal interval of not less than 30 minutes to be 
commenced after completing not less than 1 'A hours and 
not more than five hours of duty. However, subclause (c) 
of the clause states that, notwithstanding that provision, 
an employee who, pursuant to Clause 15 is entitled to a 
rest pause of 15 minutes duration every hour of work 
shall have one of the rest pauses treated as a meal break 
for the purpose of that clause. Clause 15.—Rest Breaks 
— says that in addition to the 30 minute break prescribed 
in Clause 13 inspectors, croupiers and dealers shall be 
entitled to a rest pause of 15 minutes in every hour 
worked. 

Mr Jones assures the Commission that, in fact, the 
employees do not get a 30 minute meal break and that 
one of the 15 minute rest breaks is deemed the meal 
break. 

The unions argue that it is unreasonable to require an 
employee to partake of a meal in 15 minutes and say that 
it is a requirement nowhere else in this industry in 
Australia. The FLAIEU disputes the South Australian 
position as put by the Company and tendered as an 
exhibit a letter from the Secretary of the Federated 
Liquor and Allied Industries Employees' Union of 
Australia, South Australian Branch which it said 
supported the contention that a half hour meal break is 
observed by croupiers in that State. Like the registered 
agreement that exhibit is confusing to say the least. 

One witness said that she had worked at Wrest Point, 
Alice Springs and Darwin. At each casino a 30 minute 
meal break was enjoyed although it included one of the 
15 minute rest breaks. Two shifts were worked at Wrest 
Point but one only at the other two locations. She had 
worked the 11.45 a.m. to 8.00 p.m. shift (day), the 1.45 
p.m. to 10.00 p.m. shift (day swing), the 8.00 p.m. to 
4.00 a.m. shift (night) and the 10.00 p.m. to 6.00 a.m. 
shift (night swing) at Burswood. A half hour meal break 
was taken on day and day swing shifts before work 
actually commenced and eight hours work was then 
performed with a rest break after each completed hour. 
There were no meal breaks on the night or night swing 
shifts. 

In her opinion 15 minutes was insufficient time for a 
croupier to enjoy a meal. As a shop steward of the 
FLAIEU she had spoken to approximately 300 
employees and the majority of them preferred a half 
hour mid shift meal. 

Another witness attested that he had worked on all 
shifts except morning shift and confirmed what the other 
witness said about meal breaks on those shifts. He agreed 
that the majority of the workforce would prefer a half 
hour meal break during the shift. 

In opposing the proposition of the unions the 
employer said that a 30 minute mid shift meal break 
would destroy the ability to give croupiers a 15 minute 
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break after each hour of work and would also involve the 
employment of additional staff in the ratio of one to 12. 
The cost effect was therefore high. The Commission was 
told that in the casino industry throughout the world this 
class of employee was given a 15 or 20 minute rest break 
and one of those rest breaks was considered to be the 
meal break. 

The evidence of the Scheduling Co-ordinator was that 
all staff already received a half hour meal break and that, 
in approximate terms, one third would have the meal 
break before commencing duty and two thirds at some 
time during the shift. The day swing, night swing and 
night shifts can eat before they commence work but there 
is no compulsion for them to arrive before their actual 
shift begins and most prefer to arrive later and not eat at 
the casino, the witness said. 

This claim has caused the Commission a good deal of 
concern. Indeed, some of the evidence was not easy to 
follow and appeared not always to support the sub- 
missions. The high cost of a 30 minute meal break was 
impressed upon the Commission yet it would seem from 
the evidence of the Scheduling Co-ordinator that all 
shifts are 8 Vz hours and somewhere within those hours 30 
minutes is taken for a meal. 

Most awards in this jurisdiction provide for meal 
breaks of not less than 30 minutes and prescribe that an 
employee shall not be required to work for more than 
five hours without a meal. As a general proposition that 
is fair and reasonable. An employee should not be 
required to consume a meal in 15 minutes or work for 
more than five hours without a meal break. The fact that 
inspectors and croupier/dealers are afforded 15 minute 
rest breaks after each hour worked does not move them 
away from that general proposition, in my view. Those 
rest breaks are correctly named. There would be little 
rest, for example, in leaving off dealing to race away for 
a "beat the clock" meal. Nor do I consider that the rest 
breaks should be seen as a means to spread the meal over 
a number of hours. Notwithstanding the extra costs that 
may be involved I have decided that the employer should 
be required to afford a 30 minute meal break to 
inspectors and crouper/dealers in the same way as it 
provides for all other employees, except that one 15 
minute rest period may be included in that 30 minute 
meal break. 

Annual Leave. 
I am unimpressed by the argument advanced by the 

employer for the adoption of a flat 17.5 per cent annual 
leave loading instead of what can be described as the 
more common prescription in awards of this State. The 
argument advanced by the unions carries much greater 
weight and subject to the inclusion of a proviso which 
excludes proportionate leave on termination, the unions' 
proposal will be adopted. 

The parties are also in disagreement about when 
annual leave should be taken. With some reluctance the 
unions will agree that for the first two years of operation 
annual leave shall be taken within nine months after the 
date on which it falls due. However, the respondent 
wants a six month period after two years and this is 
opposed. As the proposed award envisages a one year 
term I see no point in deciding the issue at this time. The 
parties should discuss the matter later in the light of their 
experience and approach the Commission if a problem 
emerges which cannot be solved between them. 

Security Measures. 
I have considered the respective arguments of the 

parties. Notwithstanding the fact that "Security 
Measures" are provided in the South Australian 
Agreement I do not consider that a provision of the 
nature sought should be included in this award. It is 
noted that no such provisions apply in the other resort 
complexes and I reject the suggestion that this venture 
can be compared with the Argyle Diamond project. The 
employer has its Common Law rights and that should be 
sufficient. 

Travelling Facihties. 
The differences between the parties seem more 

academic than real. The very nature of the enterprise is 
such that those who want to work in it should make the 
necessary arrangements to get themselves to and from 
work. The unions seem to acknowledge this but have 
concern for young people who may not be old enough to 
drive a motor vehicle. The Commission will adopt the 
proposal of the employer in the belief that the Company 
will ensure that any young persons whom it employs will 
not be put at risk. 

Definitions. 
The FLAIEU made further submissions on the matter 

of industrial coverage of keno runner, keno operator and 
video attendant. In short terms the FLAIEU argued that 
my earlier decision which enabled the WATAEA to 
"enrol gaming staff at the Burswood Island Resort" (66 
WAIG p. 499) could not be read as to include those 
classifications because the WATAEA lacked constitu- 
tional coverage. I find the fine point which is being taken 
by that union to be disappointing. The history of events 
as set out in my earlier decision and particularly the 
remarks of the Federal Registrar in his decision of 6 
August 1979 lead me to repeat that — 

It is hardly fair to submit that the general words of i 
the constitution rule of the Federated Liquor and 
Allied Industries Employees' Union of Australia, 
Western Australian Branch, Union of Workers 
should be interpreted liberally so that all gaming 
staff employees become eligible for membership 
instead of none yet the constitution rule of the West 
Australian Theatrical and Amusement Employees 
Association (Union of Employees) should be read 
narrowly so as to exclude the odd classification 
which is not clearly particularised. 
(66 WAIG p. 501.) 

I do not intend to exclude these classifications from the 
WATAEA industrial coverage. However, if I am wrong, 
the action foreshadowed by Mr Bluck should restore 
equity in the longer term for, in the particular circum- 
stances, it is difficult to see section 55 (5) of the Act as an 
impediment to an appropriate constitution rule change. 

Casual and Part-Time Workers. 
The arguments advanced by the WATAEA in relation 

to the contract of service of casual workers have not 
persuaded me to vary what is proposed by the other 
parties. Likewise I am of the view that the penalty rates 
prescribed for part-time employees cover the non 
payment for the annual leave period which will be pre- 
scribed. Short of an in depth argument on the matter it 
would be inappropriate to simply adopt a lesser penalty 
rate and prescribe payment for leave as would appear to 
be the position in Queensland and South Australia. 

The Commission is satisfied with the arrangements 
made concerning the introduction of a 38-hour week and 
considers that it may be approved within Wage Principle 
5 (a). It simply notes the views expressed by Mr Farrell on 
behalf of the West Australian Hotels Association. 

The minutes of the proposed award will now issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A23 of 1985. 

Between Burswood Management Limited, Applicant 
and Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
Branch, Union of Workers, Respondent. 

No. A25 of 1985. 

Between West Australian Theatrical and Amusement 
Employees Association (Union of Employees), 
Applicant and Burswood Management Limited, 
Respondent. 
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A ward. 
HAVING heard Mr D.M. Jones on behalf of Burswood 
Management Limited; Mr E.L. Fry on behalf of the 
Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, Union 
of Workers; Mr H. Bluck on behalf of the West 
Australian Theatrical and Amusement Employees 
Association (Union of Employees), and Mr K. Farrell 
intervening on behalf of the West Australian Hotels 
Association, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby makes the following Award — 

Award Nos. A23 and A25 of 1985. 

1.—Title. 
This award shall be known as the Burswood Island 

Resort Employees Award and shall replace the Hotel and 
Tavern Workers' Award No. 31 of 1977 as varied insofar 
as the area of land occupied by the Burswood Island 
Resort in the State of Western Australia. 

2.—Arrangement. 
Title. 
Arrangement. 
Scope of Parties Bound. 
Term. 
Wages. 
Minimum Wage — Adult Males and Females. 
Junior Employees. 
Apprentices. 
Definitions. 
Contract of Service. 
Hours. 
Additional Rates for Ordinary Hours. 
Overtime. 
Casual Employees. 
Part-Time Employees. 
Meal and Rest Breaks. 
Meal Money. 
Sick Leave. 
Bereavement Leave. 
Public Holidays. 
Annual Leave. 
Long Service. 
Payment of Wages. 
Bar Work. 
Higher Duties. 
Uniforms and Laundering. 
Protective Clothing. 
Employees' Equipment. 
Record. 
Roster. 
Change and Restrooms. 
First Aid. 
Union Notices. 
Union Delegates and Meetings. 
Under-Rate Employees. 
Breakdowns or Stoppages. 
Right of Entry. 
Breakages. 
Resolution of Disputes. 
Limitation of Work. 
Travelling Facilities. 
Maternity Leave. 

3.—Scope and Parties Bound. 
This award shall be binding upon all employees 

employed by Burswood Management Limited in its 
capacity as manager of the Burswood Property Trust in 
the callings described in Clause 5.—Wages of this 
Award. 

4.—Term. 
The term of this Award shall be for a period of one 

year as from the beginning of the first pay period 
commencing on or after the 24th day of February 1987. 

5.—Wages. 
(1) The following tables as listed hereunder shall 

specify the minimum rates of wage payable to employees 
covered by the terms and conditions of this Award. 

A. Food and Beverage $ 
per week 

1. Bar Attendant (Grade 1) 259.30 
2. Bar Attendant (Grade 2) 265.20 
3. Head Bar Attendant 280.90 
4. Cellarman 266.80 
5. Waiter/Waitress 252.60 
6. Steward/Stewardess 252.60 
7. Head Waiter/Waitress 273.80 
8. Head Steward/Stewardess 273.80 
9. Snack-Bar Attendant 252.60 
10. Bar Useful 249.80 
11. Host/Hostess 273.80 
B. House 
1. Housekeeper 280.90 
2. Porter 249.80 
3. Room Attendant 249.80 
4. Timekeeper 259.30 
C. Kitchen 
1. Chef 297.80 
2. Qualified Cook 273.80 
3. Cook Employed Alone 259.80 
4. Breakfast and/or Other Cook 256.70 
5. Kitchen Hand 249.80 
6. Qualified Butcher 273.80 
7. Other Butcher 267.40 
D. Miscellaneous 
1. Cafeteria Attendant — Grade 1 252.60 
2. Cafeteria Attendant — Grade 2 256.70 
3. Commissionaire 249.80 
4. Valet/Carparking Attendant 249.80 
5. Storeperson 256.70 
6. Laundry Attendant (Grade 1) 249.80 
7. Laundry Attendant (Grade 2) 257.30 
8. Cleaner 249.80 
9. Gardener 249.80 
10. Qualified Gardener 308.80 
11. Groundsman 249.80 
12. General Hand 249.80 
13. Seamstress 275.70 
14. Wardrobe Attendant 249.80 
15. Guest Services Attendant 273.80 
16. Cashier 259.30 

A Waiter or Waitress who has completed an 
accepted course recognised by the Western 
Australian Tourism Training Industry 
Committee shaU in addition to their ordinary 
time rate of pay be paid a weekly allowance of 
$5.00. 
In-Charge Rates: An employee who is 
appointed and placed in charge of other 
employees shall be paid the following rates in 
addition to their ordinary time rate of pay:— 

per week 
(i) if placed in charge of less 

than six employees 7.60 
(ii) if placed in charge of six to 

10 employees 10.10 
(iii) if placed in charge of 11 to 20 

employees 11.60 
(iv) if placed in charge of more 

than 20 employees 19.40 
provided that these additional rates shall not be 
payable to any employee employed in the 
classification of Chef, Housekeeper, Head 
Waiter, Head Waitress, Head Steward, Head 
Stewardess, Head Bar Attendant, Senior 
Security Officer and Casino Operations 
Employees. 
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Service Payments: In addition to the wage rates 
prescribed in sections A, B, C and D of this 
subclause, all employees (other than 
Apprentices) employed on a full-time basis, 
shall be paid Service Payments at the following 
rates:— 

After one year of service 
After two years of service 
After three years and subsequent 
years of service 

E. Casino Operations 

per week 
5.80 
8.80 

per week 
1. Grouper Dealer 

On commencement 265.10 
On completion three months' service 356.20 
On completion 12 months' service 364.90 
On completion 18 months' service 373.60 
On completion 24 months' service 
and thereafter 382.40 

2. Inspector 
1st 12 months' service 384.90 
On completion 12 months' service 393.50 
On completion 18 months' service 402.40 
On completion 24 months' service 
and thereafter 411.30 

3. Keno Runner 265.10 
4. Keno Operator 

On commencement 265.10 
On completion three months' service 295.20 
On completion 12 months' service 311.20 
On completion 24 months' service 
and thereafter 326.20 

5. Video Attendant 
On commencement 265.10 
On completion three months' service 295.20 
On completion 12 months' service 
and thereafter 311.20 

6. Count Team 
On commencement 265.10 
On completion three months' service 295.20 
On completion 12 months' service 311.20 
On completion 24 months' service 
and thereafter 326.20 

7. Change Booth Cashier 
First three months service 265.10 
On completion three months' service 295.20 
On completion 12 months' service 311.20 
On completion 24 months' service 
and thereafter 326.20 

8. Main Cage Cashier 
First 12 months' service 376.40 
On completion 12 months' service 384.90 
On completion 18 months' service 393.50 
On completion 24 months' service 
and thereafter 411.30 

F. Surveillance 
Camera Surveillance Operator 
1st 12 months' service 376.40 
On completion 12 months' service 384.90 
On completion 18 months' service 389.50 
On completion 24 months' service 
and thereafter 411.30 

G. Security 
Security Officer 
First three months' service 295.90 
On completion three months' service 314.40 
On completion 12 months' service 333.80 
On completion 24 months' service 
and thereafter 364.90 
Provided that an employee appointed as Senior 
Security Officer shall, in addition to the 
appropriate Security Officers' rate receive an 
additional payment of $19.40 per week which 
shall be paid for all purposes of the Award. 

(2) Classifications 
(a) "Bar Attendant — Grade 1" shall be an 

employee over the age of 18 years who serves 
liquor for sale from behind a bar counter, and 
shall include an employee employed in the sale 
of liquor from a bottle department. 

(b) "Bar Attendant — Grade 2" shall be an 
employee over the age of 18 years who in 
addition to performing the normal duties of a 
"Bar Attendant — Grade 1", as defined in (a) 
hereof, shall be required by the Company to 
have a knowledge of the preparation and/or 
mixing of drinks and where necessary carry out 
such duties. 

(c) "Qualified Butcher" shall be a butcher who 
has completed a trade test at a recognised 
school or college acceptable to the Company. 

(d) "Cafeteria Attendant — Grade 1" shall be an 
employee serving, and/or receiving money 
from employees for snacks or meals. 

(e) "Cafeteria Attendant — Grade 2" shall be an 
employee who in addition to the duties of a 
Cafeteria Attendant Grade 1, assists in the 
preparation of snacks and meals served to 
employees. 

(f) ''Cellarman'' shall be an employee employed in 
charge of, or responsible for the contents of a 
cellar or liquor store. 

(g) "Cleaner" shall be an employee who does 
general cleaning duties in or about the Resort 
complex. 

(h) ''Chef' shall be an employee appointed as such 
and shall be an employee who is a "Qualified 
Cook" [as defined in (i) hereof]. 

(i) "Qualified Cook" shall be an employee who 
has completed and can produce appropriate 
documentary evidence to the Company to the 
effect that he or she has successfully completed 
an apprenticeship in cooking at an approved or 
recognised school or college, or who can 
provide documentary evidence of having served 
at least six years in Her Majesty's Armed Forces 
in the classification of Cook. 

(j) "Breakfast Cook'' shall be an employee (other 
than a Chef, Qualified Cook or Cook 
Employed Alone) who is responsible for the 
preparation of breakfasts. 

(k) "Other Cook" shall be an employee who 
assists in the cooking and preparing of meals. 

(1) "Cook Employed Alone'' shall be an employee 
who is employed when no other cook is 
employed during their shift. 

(m) "Gardener" shall be an employee required to 
carry out duties incidental to the maintenance 
of gardens and the surrounds at the Resort and 
who may be required to carry out other duties 
but shall not include greenkeeping staff or 
other persons who have completed a trade or 
recognised course in horticulture. 

(n) "Qualified Gardener" shall be a gardener who 
has completed a suitable course in horticulture 
at a recognised school or college acceptable to 
the Company. 

(o) "General Hand" shall be an employee engaged 
to perform general duties in and around the 
Resort but not including cooking, waiting, 
dispensing of liquor or other specialised 
functions. 

(p) "Housekeeper" shall be an employee who is 
required by the Company to be in charge of 
Room Attendants and/or other employees. 

(q) "Snack Bar Attendant" shall be an employee 
serving and/or receiving money from the public 
for snacks or meals. 
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(r) "Head Waiter, Head Waitress, Head Steward 
or Head Stewardess" shall be an employee 
required by the Company to be in charge of 
other Waiters, Waitresses, Stewards or 
Stewardesses. 

(s) "Head Bar Attendant" shall be a Grade 2 Bar 
Attendant required by the Company to be in 
charge of other Bar Attendants. 

(t) "Laundry Attendant — Grade 1" shall be an 
employee required to launder, wash, clean, 
dry-clean and maintain Company uniforms 
and other items. 

(u) "Laundry Attendant — Grade 2" shall be an 
employee required to operate specialised equip- 
ment in the process of maintaining and dry- 
cleaning Company uniforms and other items. 

(v) "Room Attendant" shall be an employee 
required to clean and service Resort residential 
accommodation. 

(w) "Wardrobe Attendant" shall be an employee 
who receives, distributes and maintains 
employee clothing, uniforms and equipment. 

(x) "Waiter or Waitress" shall be an employee 
who attends to the needs of guests at a table 
and/or performs room service duties. 

(y) "Guest Services Attendant" shall be a person 
who attends to the needs of patrons including 
providing information and conducting tours. 

(z) "Storeperson" shall mean a person employed 
in charge of and/or responsible for the contents 
of a store not being a place where alcoholic 
beverages or liquors are kept. 

(aa) "Bar Useful" shall be an employee required to 
perform duties associated with bar and waiting 
work. Such duties include the wiping of tables 
or. bar tops, collection of glasses or plates and 
the cleaning of bar mats or other general duties 
of a similar nature. 

(ab) "Change Booth Cashier" shall be an employee 
responsible for the use of and accounting for 
change and/or being responsible for machine 
payouts. 

(ac) "Main Cage Cashier" shall be an employee 
responsible for the receiving, disbursing, 
reconciling and controlling receipt and issue of 
gaming chips to gaming tables from the Casino 
Cage and for exchanging chips for currency 
from players reconciling and controlling their 
own float and for recording all transactions 
therein. 

(ad) "Count Team" shall be employees responsible 
for the conduct of a full count of moneys 
received via gaming table drop boxes and the 
recording of these moneys. 

(ae) "Croupier/Dealer" shall be an employee 
required to deal one or more particular games 
to a required standard. 

(af) "Inspector" shall be an employee who is 
responsible for supervising a particular game or 
number of games so as to ensure that correct 
procedures and standards are observed by 
croupier/dealers. Provided that the number of 
games supervised shall be at the absolute dis- 
cretion of the Company having full regard to 
the requirements of the Casino Control Act 
1984 as amended and regulations thereto. Such 
employee shall also be responsible for 
attempting to settle minor disputes and to guide 
or liaise with croupier/dealers in the per- 
formance of their duties. 

(ag) "Keno Operator" shall be an employee 
responsible for receiving keno tickets and fees 
from keno patrons and keno runners, and to 
conduct keno games. 

(ah) "Keno Runner" shall be an employee 
responsible for collecting keno tickets and fees 
from patrons in various parts of the complex 
and deliver to the keno game. 

(ai) "Security Officer" shall be an employee 
engaged to enforce dress, behaviour and entry 
requirements at the Resort, and to carry out 
routine security functions throughout the 
Resort. 

(aj) "Senior Security Officer" shall be an employee 
who is appointed as such and is responsible for 
the enforcement of such security measures 
throughout the Resort as may be directed from 
time to time. 

(ak) "Video Attendant" shall be an employee 
responsible for explaining the workings of 
video machines to patrons and to assist with 
change for customers at machines, 

(al) "Camera Surveillance Operator" shall be an 
employee who monitors the operations of the 
gaming tables by remote observation including 
the use of electronic equipment. 

6.—Minimum Wage — Adult Males and Females. 
Notwithstanding the provisions of this award, no 

employee (including an apprentice), 21 years of age or 
over shall be paid less than $206.90 per week as his 
ordinary rate of pay in respect of the ordinary hours of 
work prescribed by this award, but that minimum rate of 
pay does not apply where the ordinary time rate of pay 
including any part thereof payable in addition to the 
Award rate is not less than $206.90. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays during annual 
leave, sick leave, long service leave and any other leave 
prescribed by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a 
percentage, fraction or multiple of the ordinary rate of 
pay, it shall be calculated upon the rate prescribed in this 
award for the classification in which the employee is 
employed. 

7.—Junior Employees. 
(1) Subject to the Liquor Act 1970, and the Casino 

Control Act 1984, employees under the age of 19 years 
may be employed as junior employees in any of the 
occupations covered by this Award, other than an 
apprenticeship trade, in the proportion of one junior to 
every two, or fraction of two, adult employees employed 
in the same occupation, provided that this ratio may be 
altered by written agreement between the Company and 
the Union. Provided further, that no junior female 
employee under the age of 18 years shall be employed in 
the classification of Room Attendant. 

(2) The minimum weekly rates of wages for work in 
ordinary time to be paid to junior employees shaU be as 
follows:— 

Percentage of the 
lowest adult male or 

female total rate 
% 

Under 18 years of age  70 
Between 18 and 19 years of age  80 
At 19 years of age  full adult 

wages 
provided that any junior employee employed in the 
classifications Bar Attendant, Cellarman, Security 
Officer, Camera Surveillance Operator or Casino 
Operations shall be paid full adult rates. 

8.—Apprentices. 
(1) The provisions of the Apprenticeship Regulations 

of 1981 made under the Industrial Training Act 1975, as 
varied from time to time are hereby incorporated in and 
form part of this clause. 
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(2) Apprentices may be taken in the ratio of one 
apprentice for every two or fraction of two (the fraction 
being not less than one) tradesman. 

(3) An apprentice shall be paid a percentage of the rate 
appropriate to a "Qualified Cook", or "Qualified 
Butcher" as the case may be in accordance with the 
following scale: 

(a) Four Year Term % 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 

(b) 3 Vi Year Term 
First six months 42 
Next year 55 
Next following year 75 
Final year 88 

(c) Three Year Term 
First year 55 
Second year 75 
Third year 88 

9.—Definitions. 
(1) "Company" shall mean Burswood Management 

Limited in its capacity as manager of the Burswood 
Property Trust. 

(2) "Union" shall mean the Federated Liquor and 
Allied Industries Employees Union of Australia, 
Western Australian Branch, Union of Workers and the 
West Australian Theatrical and Amusement Employees 
Association (Union of Employees), in so far as sections E 
and F of Clause 5 of this Award. 

(3) "Daily Spread of Shift" shall mean the time which 
elapses from the employee's actual starting time to the 
employee's actual finishing time for the day or shift. 

(4) "Ordinary Time Rate" shall mean all rates of pay 
referred to in Clause 5 hereof, as varied from time to 
time. 

(5) "Rostered Week" shall mean those ordinary hours 
the employee is rostered to work within any given pay 
week. 

(6) "Casino Operations" shall mean persons 
employed in the classifications of Change Booth Cashier, 
Main Cage Cashier, Croupier/Dealer, Inspector, Keno 
Operator/Runner, Count Team and Video Attendant. 

10.—Contract of Service. 
(1) Except for casual employees, the Contract of 

Service shaU be on a weekly basis. 
(2) Employment shall be terminated by one week's 

notice on either side, given on any working day during 
the week or by payment by the Company or the 
forfeiture by the employee, as the case may be, of one 
week's pay. 

(3) (a) For the purposes of this clause the term "one 
week's notice" shall m ean five working days, provided 
that the period shall not include the shift in which the 
notice is given. 

(b) The term "one week's pay" shall mean 38 hours 
wages paid at the ordinary time rates, provided that in 
the case of a part-time employee "one week's pay" shall 
mean the number of hours that the employee would have 
normally worked in that particular week calculated at the 
ordinary hourly rate for a part-time employee. 

(4) Nothing in this clause shall affect the right of the 
Company to dismiss any employee without notice for 
misconduct and in such cases, wages shall be paid up to 
the time of dismissal only. 

11.—Hours. 
(1) Subject to subclause (5) the ordinary hours of 

employees engaged on weekly hiring, other than part- 
time employees, shall be an average of 38 hours per week, 
which shall not exceed eight in any rostered shift 

(exclusive of meal breaks) and shall be worked over not 
more than five days of the rostered week, within the daily 
spread of shift referred to in subclause (2) hereof. 

(2) The daily spread of shift for ordinary hours shall 
not exceed 12 hours except for Casino Operations 
employees where the daily spread of shift shall not exceed 
9Vi hours, and Bar Attendants where the daily spread of 
shift shall not exceed 11 hours. 

(3) The roster for all employees on weekly hire shall 
provide for a minimum of 10 consecutive hours break 
between the finish of ordinary hours on one day and the 
commencement of ordinary hours on the following day. 
In the case of changeover of roster, eight consecutive 
hours shall be substituted for 10 hours. 

(4) Each employee shall be entitled to two full days off 
in any rostered week. 

(5) Method of Implementation 
(a) The method of implementation of the 38-hour 

week shall be by rostering employees off on one 
day in each hour week cycle. Such day shall be 
referred to as a programmed day off. 
Notwithstanding the above the Company may 
require an employee to continue to work a 40 
hour week and accumulate a programmed day 
after each four week cycle up to a maximum of 
five days, and such programmed days shall be 
taken by the employee at a time mutually 
acceptable to the Company and the employee. 

(6) (a) Programmed Days Off shall be by rostering 
where practicable, so that the programmed day off each 
four week cycle is continuous with normal rostered day 
or days off. 

(b) Where such programmed day off falls on a public 
holiday, as defined in Clause 20 of this award, the 
following day may be taken where practicable in lieu 
thereof. 

(c) Employees shall be entitled to a week's wage in 
accordance with Clause 5 of this award for each week of 
the four week cycle. 
Special Note — Explanation of Averaging System. 

(1) The 38-hour week is to be implemented so as to 
provide an employee a programmed day off in each work 
cycle. 

(2) As provided for in subclause (6) (c) of this clause an 
employee whose ordinary hours may be more or less than 
38 in any particular week of a work cycle, will be paid 
their wages on the basis of an average of 38 ordinary 
hours so as to avoid fluctuating wage payments each 
week. 

(3) In effect, under the averaging system the employee 
accrues a ' 'credit'' each day they work actual ordinary 
hours in excess of the daily average which would 
otherwise be seven hours 36 minutes. This "credit" is 
carried forward so that in the week of the cycle that the 
employee works on only four days, their actual pay 
would be for an average of 38 ordinary hours even 
though, that week they work a total of 32 ordinary 
hours. Consequently for each day an employee works 
eight ordinary hours they accrue a "credit" of 24 
minutes (0.4 hours). 

(4) The entitlement to a programmed day off on 
ordinary time rate of pay is subject to the following: 

(a) Each day of paid leave taken (not including 
annual leave and long service leave) and any 
public holiday as defined in Clause 20 of this 
award, occurring during a four week cycle shall 
be regarded as a day worked for accrual 
purposes. 

(b) An employee who has not worked a completed 
four week cycle in order to accrue a pro- 
grammed day off shall be paid a pro rata 
amount for the credits accrued for each day 
worked in such cycle in lieu of the programmed 
day off. For the purpose of this subparagraph 
"worked" includes paid leave referred to in 
subparagraph (a). 



226 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

(c) Where an employee is sick or injured on that 
employee's programmed day off the employee 
shall not be entitled to sick pay nor shall the 
employee's sick pay entitlements be reduced as 
a result of such sickness or injury on that day. 

12.—Additional Rates for Ordinary Hours. 
(1) An employee who is rostered to work any of their 

ordinary hours between 7.00 p.m. and 7.00 a.m., 
Monday to Friday, both inclusive shall, in addition to 
their ordinary time rate of pay be entitled to an allowance 
of 85 cents per hour for each such hour completed or part 
thereof, with a minimum payment of $1.70 per shift. 

(2) (a) All ordinary hours worked between 12 
midnight Friday and 12 midnight Saturday shall be paid 
at the rate of time and one half. 

(b) All ordinary hours worked between 12 midnight 
Saturday and 12 midnight Sunday shall be paid at the 
rate of time and three-quarters, provided that those 
employees employed in the classifications of Bar 
Attendant, Head Bar Attendant, Change Booth Cashier, 
Main .Cage Cashier, Croupier/Dealer, Inspector, Keno 
Operator/Runner, Count Team and Video Attendant 
shall be paid at the rate of double time. 

(c) An employee who is required to work any of his 
ordinary hours on any day in more than one period, 
other than for meal breaks as prescribed in Clause 16 of 
this Award, shall be paid an allowance of $1.42 per day, 
for such broken work period worked. 

(d) Where a Cleaner is rostered to perform normal 
duties within the recognised Casino restroom facilities, 
and such duties include work of an unusually unsavoury 
or unhygenic nature, such employee shall, in addition to 
their ordinary time rate of pay be paid a flat allowance of 
$2.16 per shift. 

13.—Overtime. 
(1) All work done outside the daily spread of hours 

referred to in Clause 11 of this award or beyond eight 
hours in any rostered shift, or beyond 40 hours in any 
rostered week, shall be deemed as overtime and paid at 
the following rates: 

(a) Monday to Friday, both inclusive, time and one 
half for the first two hours and double time 
thereafter. 

(b) Between 12 midnight Friday and 12 midnight 
Sunday, double time for all hours worked. 

(c) For all work performed on an employees 
rostered day off, double time with a minimum 
payment as for four hours work, provided that 
such four hour minimum shall not apply where 
the overtime is continuous with the previous 
day's duty. 

(2) An employee working overtime shall be entitled to 
a 10 consecutive hours break between the time they finish 
the overtime and the commencement of their ordinary 
hours in the next rostered shift. 

(3) All time worked by an employee (not being a casual 
employee) as overtime as aforesaid shall be paid for the 
rates referred to in this clause on the basis that each shift 
worked shall stand alone. 

(4) Provided that the Company may require any 
employee to work reasonable overtime at overtime rates 
and such employee shall work overtime in accordance 
with such provisions. 

14.—Casual Employees. 
(1) A casual employee shall mean an employee 

engaged on an hourly contract of service. 
(2) Casual employees shall be engaged for a minimum 

period of two consecutive hours on each occasion 
required. 

(3) (a) Casual employees shall be paid at the rate of 
time and one half for all hours worked, provided that this 
rate shall increase to double time for employees 
employed in the classifications of Bar Attendant, Head 

Bar Attendant, Change Booth Cashier, Main Cage 
Cashier, Croupier/Dealer, Inspector, Keno Operator/ 
Runner, Count Team and Video Attendant, and time 
and three-quarters for all other employees for all work 
performed on a Sunday, and to double time and one half 
for all work performed on the holidays referred to in 
subclause (1) (a) of Clause 20.—Holidays. 

^ (b) "Time" as referred to above shall be one thirty- 
eighth of the weekly rate of pay for the classification as 
prescribed in Clause 5.—Wages of this Award. 

(4) The provisions of Clause 12.—Additional Rates 
for Ordinary Hours [except for subclause (4)], Clause 
18.—Sick Leave, Clause 19.—Bereavement Leave, 
Clause 20.—Holidays [except in so far as subclause (1) 
relates to subclause (3) of this clause], and Clause 
21.—Annual Leave shall not apply to a casual employee. 

15.—Part-Time Employees. 
(1) A part-time employee shall mean an adult 

employee engaged on a weekly contract of service, who 
works regularly from week to week for not less than three 
or more than six consecutive ordinary hours per day 
(excluding meal breaks), and not less than 15 or more 
than 30 ordinary hours each week over not more than 
five days of any rostered week. 

(2) No person shall be engaged as a part-time 
employee for less than four consecutive weeks of 
employment. Any person who is employed as a part-time 
employee and whose employment terminates prior to the 
completion of four consecutive weeks of employment, 
shall be deemed to have been a casual employee and be 
paid the rates prescribed in Clause 14 of this Award. 

(3) The provision of subclause (2) shall not apply to 
any employee who terminates their own employment, or 
is dismissed for misconduct. 

(4) (a) Part-time employees shall be paid at the rate of 
time and a quarter, provided that this rate shall be 
increased to time and one half for all work performed on 
a Saturday, double time for those employees employed in 
the classifications of Bar Attendants, Head Bar 
Attendant, Change Booth Cashier, Main Cage Cashier, 
Croupier/Dealer, Inspector, Keno Operator/Runner, 
Count Team and Video Attendant, and time and three- 
quarters for all other employees for all work performed 
on a Sunday, and double time and one half for all work 
performed on the holidays referred to in subclause (1) (a) 
of Clause 20.—Public Holidays of this Award. 

(b) "Time" as referred to above, shall mean one 
thirty-eighth of the weekly rate of pay for the 
classification as prescribed in Clause 5.—Wages of this 
Award. 

(5) A part-time employee who is required to work any 
of their ordinary hours between 7.00 p.m. and 7.00 a.m., 
Monday to Friday, both inclusive, shall, in addition to 
their ordinary time rate of pay be entitled to an allowance 
of 85 cents per hour for each such hour completed or part 
thereof, with a minimum payment of $1.70 per shift. 

(6) All time worked by a part-time employee beyond 
six ordinary hours per day or 30 ordinary hours per week 
or five days per rostered week shall be deemed as 
overtime and paid for at the appropriate overtime rates 
prescribed in Clause 13 of this Award. 

(7) Upon completion of 12 months' continuous 
service, and thereupon on an annual basis, a part-time 
employee shall be entitled to be absent for an unpaid 
period not exceeding four weeks, which shall be taken at 
a time mutually agreeable to the Company and the 
employee concerned. Provided that part-time employees 
employed in the classifications of Change Booth Cashier, 
Main Cage Cashier, Croupier/Dealer, Inspector, Keno 
Operator/Runner, Count Team and Video Attendant 
shall be entitled to an additional one week unpaid 
absence after the completion of three year's service and 
thereafter on an annual basis. 
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(8) Part-time employees shall only be employed in the 
proportion of one part-time employee to every four full- 
time workers employed under the terms of this award, 

(a) The provisions of Clause 12.—Additional 
Rates for Ordinary Hours [except for subclause 
(4)], Clause 18.—Sick Leave, Clause 20.— 
Public Holidays [except in so far as subclause 
(1) relates to subclause (4) of this clause], and 
Clause 21.—Annual Leave, shall not apply to a 
part-time employee. 

16.—Meal and Rest Breaks. 
(1) Subject to subclause (3) hereof, each employee 

shall be entitled to an unpaid meal break of not less than 
30 minutes nor more than 60 minutes which shall 
commence after completing not less than one hour 30 
minutes and not more than five hours of any rostered 
shift. Provided that where it is not possible to grant the 
meal break during the above prescribed period the said 
meal break shall be treated as time worked and the 
employee shall, in addition to ordinary time rates, be 
paid 50 per cent of the ordinary hourly rate applying to 
such employee, until such time as the employee is 
released for a meal, or until the completion of the shift, 
whichever is the sooner. 

(2) In addition to recognised meal breaks, one other 
break of at least two hours during each shift is 
permissable. Such break of two hours or more may 
include a meal break as prescribed in subclause (1). 

(3) Employees employed in the classifications of 
Inspector and Croupier/Dealer shall be entitled to a meal 
break of 30 minutes which shall commence after 
completing not less than one hour 30 minutes and not 
more than five hours of any rostered shift and shall be 
entitled also to a paid rest-break of 15 minutes duration 
after each complete hour worked. Provided that one 
such rest-break may constitute part of the meal break. 

(4) Those employees employed in the classification of 
Keno Attendant or Keno Runner shall be entitled to two 
paid rest breaks of 20 minutes duration in each rostered 
shift to be taken at maximum four hourly intervals. Such 
rest breaks shall be taken at mutually agreeable times 
which shall not interfere with the continuity of work 
where continuity is necessary. 

17.—Meal Money. 
(1) All employees who are required to hold a Casino 

Employee Licence shall be supplied with one meal free of 
charge per rostered shift, to be consumed in the 
employee cafeteria. 

(2) Any employee who is required to work overtime 
for two hours or more shall be supplied with a meal free 
of charge to be consumed in the employee cafeteria. 
Provided that where the Company does not supply such 
a meal the employee shall be paid $4.73 meal money. 

18.—Sick Leave. 
(1) (a) An employee who is unable to attend or remain 

at their place of employment during ordinary hours of 
work by reason of personal ill health or injury shall be 
entitled to payment during such absence in accordance 
with the following provisions. 

(b) Entitlement to payment shall accrue at the rate of 
one sixth of a week for each completed month of service 
with the Company. 

(c) If in the first or successive years of service with the 
Company an employee is absent on the ground of 
personal ill health or injury for a period longer than his 
entitlement to paid sick leave, payment may be adjusted 
at the end of that year of service, or at the time the 
employees services terminate if before the end of that 
year of service, to the extent that the employee has 
become entitled to further paid sick leave during that 
year of service. 

(2) The unpaid portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year 
and subject to this clause may be claimed by the 

employee if the absence by reason of personal ill health 
or injury exceeds the period for which entitlement has 
accrued during the year at the time of the absence. 

(3) To be entitled to payment in accordance with this 
clause the employee shall, where practicable, advise the 
employer prior to their normal commencement time, of 
their inability to attend work, the nature of the illness or 
injury and the estimated duration of the absence. 

(4) (a) Subject to subclause (b), the provisions of this 
clause shall not apply to an employee who fails to 
produce a certificate from a medical practitioner dated at 
the time of the absence or who fails to supply other 
evidence of the illness or injury to the satisfaction of the 
Company. 

(b) Provided that an employee shall not be required to 
produce a certificate from a medical practitioner with 
respect to absences of two days duration or less, provided 
that such absences do not exceed four days in any one 
year of service. 

(5) Sickness When on Annual Leave 
(a) Subject to satisfactory proof being provided in 

a certificate of a qualified medical practitioner 
obtained during the period of illness, any 
period of annual leave during which the 
employee is confined to their residence or a 
hospital as a result of personal ill health or 
injury, shah be regarded as sick leave. 

(b) An application to the Company to grant paid 
sick leave in place of paid annual leave shall be 
made within seven days of the employee 
returning to work. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick 
leave to which the employee was entitled at the 
time they proceeded on annual leave, and shall 
not be made with respect to fractions of a day. 

(d) In any case where this subclause applies, the 
replaced period of annual leave may be taken 
by the employee at another time mutually 
agreed, or failing agreement shall be added to 
the employee's next period of annual leave. 

(6) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is subse- 
quently taken, provided that the annual leave loading 
prescribed in Clause 21.—Annual Leave shall be deemed 
to have been paid with respect to the replaced annual 
leave. 

(7) The provisions of this clause with respect to 
payment do not apply to employees who are entitled to 
payment under the Workers' Compensation and 
Assistance Act, nor to employees whose injury or illness 
is the result of the employees own misconduct. 

19.—Bereavement Leave. 
(1) An employee shaU be entitled to a maximum of two 

days' leave at ordinary time rates of pay on each occasion 
of the death of a wife, husband, de facto wife, de facto 
husband, father, father-in-law, mother, mother-in-law, 
brother, sister, child or stepchild. 

(2) Provided that proof of such death shall be 
furnished by the employee to the satisfaction of the 
Company on each such occasion. 

(3) Provided that this clause shall have no application 
when the period of leave claimed in accordance with this 
clause coincides with any other period of leave that the 
employee concerned may have already taken. 

20.—Public Holidays. 
(1) (a) The following days, subject to paragraph (c) 

shall be observed as paid holidays: New Year's Day, 
Australia Day, Labour Day, Good Friday, Easter 
Monday, Anzac Day, State Foundation Day, 
Sovereign's Birthday, Christmas Day and Boxing Day. 
All work done on any such day shaU be paid for at the 
rate of double time and a half, with a minimum payment 
as for four hours worked, provided that such four hour 
minimum shaH not apply in the case of those hours which 
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axe worked continuously with shifts commencing on the 
preceding day, or ceasing on the following day. 

(b) Where an additional public holiday (other than 
Easter Saturday) is proclaimed or gazetted by the 
authority of the Commonwealth Government or the 
State Government, and such holiday is to be observed 
generally by persons throughout the State, then such day 
shall be deemed to be a holiday for the purposes of this 
Award. 

(c) When any of the public holidays mentioned in 
paragraph (a) hereof falls on a Saturday or a Sunday the 
holiday shall be observed on the next succeeding 
Monday, and when Boxing Day falls on a Sunday or a 
Monday the holiday shall be observed on the next 
succeeding Tuesday. In each case the substituted day 
shall be observed as a public holiday and paid as such and 
the day for which it is substituted shall not be observed as 
a public holiday, and shall be paid at the appropriate 
rates. 

(2) Where an employee's rostered day off coincides 
with any of the public holidays prescribed in this clause, 
such employee shall receive one day's additional pay at 
ordinary rates from the Company on the next succeeding 
pay day. 

(3) Provided that when an employee is absent from 
their employment on only one working day or part of a 
day before or after a holiday, except on account of illness 
or other legitimate reason, they shall not suffer loss of 
payment for more than one day of the holidays. 

21.—Annual Leave. 
(1) (a) Except as hereinafter provided, upon the 

completion of 12 months' continuous service with the 
Company, and on an annual basis thereafter, each 
employee (other than casual or part-time) shall be 
entitled to a period of four consecutive working week's 
annual leave paid at ordinary time rates. 

(b) Provided that those employees employed in the 
classifications of Change Booth Cashier, Main Cage 
Cashier, Croupier/Dealer, Inspector, Keno Operator/ 
Runner, Count Team and Video Attendant shall be 
entitled to one week's additional leave after completion 
of three year's service and thereafter on an annual basis, 
provided that the one additional week's entitlement shall 
not be subject to the loading prescribed in subclause 
(2) (a). 

(2) (a) During a period of annual leave an employee 
shall receive a loading of 17.5 per cent calculated on his 
ordinary time rate of pay for the prescribed period of 
absence. Provided that where the employee would have 
received any additional rates for work performed in 
ordinary hours, as prescribed by this Award, had he not 
been on leave during the relevant period and such 
additional rates would have entitled the employee to a 
greater amount than the loading of 17.5 per cent then 
such additional rates shall be added to his ordinary rate 
of wage in lieu of the 17.5 per cent loading. Provided 
further, that if the additional rates would have entitled 
the employee to a lesser amount than the loading of 17.5 
per cent, then such loading of 17.5 per cent shall be 
added to his ordinary rate of wage in lieu of the 
additional rates. 

(b) Upon application and at the Company's 
discretion, annual leave may be approved and taken to 
the extent that the employee has accrued such leave in 
accordance with subclause (1) of this clause, prior to 
completion of any 12 month qualifying period, and 
where such leave'is granted the loading prescribed in 
subclause (1) (a), but subject to subclause (1) (b) shall be 
paid on a proportionate scale. 

(c) Provided that where such leave as prescribed in 
subclause (b) of this clause is granted, any employee 
whose employment terminates prior to the completion of 
the said 12 months' service and who has been paid 
loading in accordance with subclause (1) of this clause 
shall have an amount equal to the loading that has been 
paid deducted from whatever remuneration is payable by 
the Company upon their termination. 

(d) The loading prescribed within subclause (2) (a) of 
this clause shall not apply to proportionate leave on 
termination. 

(3) (a) Where any prescribed public holiday falls 
within an employees' period of annual leave, there shall 
be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid. 

(b) Where a holiday falls as aforesaid and the 
employee fails, without reasonable cause, proof whereof 
shall be upon him/her, to attend for work at their 
ordinary starting time on the working day immediately 
following the last day of the period of annual leave, they 
shall not be entitled to be paid for such holiday. 

(4) (a) Any employee whose employment terminates 
after they have completed a 12 month qualifying period 
and who has not been allowed the leave prescribed under 
this clause in respect of that qualifying period shall be 
given payment in lieu of that leave and loading, or in a 
case to which part (ii) of this subclause applies, in lieu of 
so much of that leave as they have not been allowed 
unless — 

(i) they have been justifiably dismissed for 
misconduct; and 

(ii) the misconduct for which they have been 
dismissed occurred prior to the completion of 
that qualifying period. 

(b) If after one month's continuous service in any 
qualifying 12 month period an employee leaves their 
employment or their employment is terminated by the 
Company through no fault of the employee, the 
employee shall be paid 2.92 hours' pay at their ordinary 
rate of wage in respect of each completed week of 
service. Provided that those employees employed in the 
classifications of Change Booth Cashier, Main Cage 
Cashier, Croupier/Dealer, Inspector, Keno Operator/ 
Runner, Count Team and Video Attendant who have 
completed two years' continuous service shall be paid 
3.65 hours' pay at their ordinary rate of wage in respect 
of each completed week of service, in excess of two years. 

(5) (a) Annual Leave shall be given and taken in one 
continuous period, or if the Company and the employee 
so agrees, in two separate periods, provided that one 
such period shall be of at least one week's duration. 

(b) Provided that where necessary, the Company and 
the employee may mutually agree on annual leave being 
taken in a manner other than set out in subclause (a) 
hereof so as to meet some special need of the employee. 
Provided that this provision shall not be used so as to 
defeat the true purpose of annual leave. 

(c) For the first two years of operation of the Resort 
Complex, annual leave shall be taken within a period of 
nine months after the date on which it falls due. 

(d) Provided that by prior arrangement between the 
Company and the employee, annual leave may be 
allowed to accumulate for no more than two years so as 
to meet some special need of the employee. Where such 
annual leave is allowed to accumulate, the ordinary wage 
for that leave shall be the ordinary wage applicable to the 
employee at the date at which they became entitled to 
leave unless the Company agrees in writing that the wage 
be that applicable at the date the leave commences. 

22.—Long Service. 
The Long Service Leave provisions published in 

Volume 59 of the Western Australian Industrial Gazette, 
at pages one to six inclusive are hereby incorporated in, 
and shall be deemed to be a part of this Award. 

23.—Payment of Wages. 
(1) Wages shall be paid weekly into a bank account, or 

any other account, nominated and available to the 
employee. 

(2) An employee who lawfully terminates their 
employment, or is dismissed for reasons other than 
misconduct, shall be paid all wages due on the next 
working day following cessation. 
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(3) At the time of being paid each employee shall be 
issued with a statement by the Company showing gross 
wages and allowances due to them and all deductions 
made therefrom. 

(4) The Company shall pay all wages into the 
employee's nominated account on a day other than 
Friday, Saturday, Sunday and no later than four days 
after the end of any rostered week. 

24.—Bar Work. 
(1) Any employee, other than a Bar Attendant, who in 

addition to their normal duties, is required to dispense 
liquor from a bar, shall in addition to their ordinary time 
rate of pay, be paid a flat allowance of 60 cents per shift 
for the performance of such additional duties. 

(2) Any employee employed as a Bar Attendant, who 
is required in addition to their normal duties, to be 
responsible for and/or the purchasing of stock, shall be 
paid in addition to their ordinary time rate of pay an 
allowance of $5.00 per v/eek. 

25.—Higher Duties. 
(1) An employee, other than a night porter, who on 

any rostered shift performs work for two or more hours, 
on duties carrying a higher prescribed rate of wage than 
that in which they are normally engaged, shall be paid the 
higher wage for such shift. If work is performed for less 
than two hours on any rostered shift they shall be paid 
the higher wage for the time so worked. 

(2) Where an employee employed in the classification 
of Croupier/Dealer is required to perform work of a 
higher classification in accordance with subclause (1) of 
this clause for the majority of ordinary hours worked in 
the three months prior to proceeding on any annual leave 
the employee shall be paid such proportion of their 
annual leave at the same higher rate as corresponds to 
those hours worked in the preceding three months on 
work of a higher classification. 

(3) Any employee who is required to perform duties 
carrying a lower prescribed rate of wage, shall do so 
without any loss of pay. 

(4) Notwithstanding subclause (1), any employee 
employed in the classifications of Change Booth Cashier, 
Main Cage Cashier, Croupier/Dealer, Inspector, Keno 
Operator/Runner, Count Team and Video Attendant 
who is required to relieve in a managerial position shall 
be paid an allowance of $15.00 for each shift so engaged. 
Such allowance shall be regarded as part of the weekly 
wage for all purposes of this Award. 

26.—Uniforms and Laundering. 
(1) Where the Company requires an employee to wear 

a special uniform in the performance of their duties such 
special uniform shall be provided by the Company and 
shaU at all times remain the Company's property. A 
special uniform shall consist of such articles of clothing 
as monogrammed or coloured jackets, dresses, blouses, 
overalls, aprons, caps, collars, cuffs, or other special 
apparel which the Company may require an employee to 
wear whilst on duty; provided that the ordinary apparel 
usually worn by Waiters and Stewards shall not be 
deemed to be special uniforms within the meaning of this 
clause. 

(2) Where a cook wears the ordinary apparel usually 
worn by cooks, such as black and white check or white 
trousers, white coats, white shirt, white apron and cap, 
such garments shall be laundered at the Company's 
expense or otherwise the employee shall be paid $3.00 per 
week as laundry allowance. 

(3) Subject to subclause (2) hereof, where the 
Company requires any of the articles of clothing to be 
worn as described in subclause (1) of this clause, then 
such clothing shall be laundered at the Company's 
expense or otherwise the employee shall be paid $2.00 per 
week as a laundry allowance. 

(4) Where such special uniforms are supplied, 
employees shall be obliged to wear special uniforms at all 
times and in line with Company standards. 

27.—Protective Clothing. 
(1) Any employee required to wash dishes, clean 

toilets or otherwise handle detergents, acids, soaps or 
any injurious substances shall be supplied with rubber 
gloves free of charge by the Company on a fair wear and 
tear basis. 

(2) Where an employee's normal occupation requires 
them to work in the rain, or where the conditions of work 
are such that employees are unable to avoid their clothing 
becoming wet or dirty, they shall be supplied with 
suitable protective clothing free of charge by the 
Company on a fair wear and tear basis. 

(3) Where in the course of performing normal duties 
an employee is unable to avoid their feet becoming wet, 
they shaU be supplied with suitable protective footwear 
free of charge by the Company on a fair wear and tear 
basis. 

(4) Notwithstanding subclauses (1), (2) and (3) of this 
clause, should the Company deem it necessary that 
protective clothing or equipment be necessary in order 
for an employee to carry out their normal duties, such 
clothing or equipment shall be supplied by the Company 
free of charge. 

(5) Provided that such protective clothing or 
equipment shall at all times remain the Company's 
property and employees shall be obligated to wear and 
use such protective clothing or equipment as required. 

28.—Employees' Equipment. 
All knives, choppers, tools, brushes, towels and other 

utensils, implements, and materials which may be 
required to be used by an employee for the purpose of 
carrying out their duties, shaU be supplied by the 
Company free of charge. Provided that where an 
employee is required by the Company to use their own 
knives they shall be paid an allowance of $4.00 per week. 

29.—Record. 
(1) The Company shall keep such records as may be 

necessary so as to readily ascertain the following 
information:— 

(a) The full name, and occupation of each 
employee and whether the employee is 
employed on either a full-time, part-time or 
casual contract of service. 

(b) The time each employee commences and 
finishes work each day including any breaks in 
shift. Provided that it shall be the employees 
responsibility to complete such time sheets as 
may be required by the Company. 

(c) The number of ordinary hours and the number 
of overtime hours worked each day by each 
employee and the totals for each pay period. 

(d) The wages and (if any) allowances and overtime 
paid to each employee each pay period and any 
deductions made therefrom. 

(e) The age of any employee employed as a junior 
worker under the provisions of Clause 27. 

(2) The Record system shall be open for inspection to a 
duly accredited official of the union at the Company's 
office, or other convenient place, from Monday to 
Friday, both inclusive between the hours of 9.00 a.m. 
and 5.00 p.m. Such representative shall be permitted 
reasonable time to inspect the records and if required 
may take any extract or copy of the information 
contained therein. 

(3) The Company shall retain such record for a 
minimum period of 12 months. 
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30.—Roster. 
(1) A roster of the working hours shall be exhibited in 

such place as it may conveniently and readily be seen by 
each employee concerned. 

(2) Such roster shall show — 
(a) the full name and occupation of each 

employee; 
(b) the hours to be worked by each employee each 

day and the breaks in shift to be taken. 
(3) The roster shall be open for inspection to a duly 

accredited official of the union at such times as the 
records in Clause 29 are open for inspection. 

(4) The roster shall be drawn up in such a manner as to 
show the ordinary working hours of each employee for at 
least one week in advance of the date of the roster, and 
may only be altered with seven days' notice, or on 
account of sickness of an employee or other cause over 
which the Company has no control, or by the mutual 
consent of the Company and the employee concerned. 

31.—Change and Restrooms. 
The Company shall provide Change and Restrooms 

for employees, which shall be adequately lighted and 
ventilated and shall be sufficiently roomy to 
accommodate all employees likely to use them at any one 
time. Such rooms shall be equiped with steel or vermin- 
proof lockers, suitable floor coverings and hot and cold 
shower facilities. 

32.—First Aid. 
The Company shall provide a first-aid facility for the 

use of employees in some reasonably accessible location 
within the Resort. 

33.—Union Notices. 
The Company shall provide a noticeboard in a 

reasonably accessible place within the Resort for the 
posting of Union notices signed by the Secretary or other 
duly accredited official of the Union. 

34.—Union Delegates and Meetings. 
(1) The employees shall have the right to elect union 

delegates, in agreed work areas, and upon notification by 
the union to the Company, such delegates shall be 
recognised by the Company. 

(2) Delegates accredited in accordance with subclause 
(1) shall be allowed the necessary time during working 
hours to interview the appropriate Company representa- 
tive on matters affecting the employees so represented 
within their designated work areas. 

(3) Prior to the intended dismissal of a union delegate 
the Company shall notify the union accordingly of the 
reasons for such dismissal. 

(4) The Union shall be allowed to convene one "Union 
Meeting" each year, during ordinary working hours, in 
accordance with the following conditions: 

(a) At least 14 days' written notice of such meeting 
is given to the Company, by the Secretary of the 
Union. 

(b) The duration of the meeting shall be three 
hours as a maximum, the employees returning 
to duty by 12 noon. 

(c) Payment at ordinary time rate of pay to be 
made for ' the period that employees were 
rostered for duty. 

(d) Such Union meetings shall be held on 
weekdays, on other than a Thursday or Friday. 

(e) Payment of wages shall be made only upon the 
Company being in receipt of satisfactory 
evidence of the employee's attendance at the 
meeting. 

35.—Under-Rate Employees. 
Any employee who may by reason of old age or 

infirmity is unable to earn the minimum wage, may be 
paid such lesser wage as may from time to time be agreed 
upon in writing between the union and the Company. 

36.—Breakdowns or Stoppages. 
The Company shall be entitled to deduct payment for 

any day or portion of any day upon which the employee 
cannot be usefully employed because of any strike, ban 
or limitation, imposed by the Union or by any other 
Association or Union or through the breakdown of the 
Company's machinery or any stoppage of work by any 
cause which the Company cannot reasonably be held 
responsible. 

37.—Right of Entry. 
(1) Subject to the provisions of the Casino Control 

Act, the Secretary or any other duly accredited official of 
the union/s respondent to this Award shall have the right 
to enter the Company's premises during such hours when 
work is being performed by employees covered by this 
Award, but shall not in any way interfere with the work 
so being performed. 

(2) Such officials shall not, without permission of the 
Company, interview employees at any time other than 
recognised meal or rest breaks. 

38.—Breakages. 
The Company shall not charge a sum against, nor 

deduct any sum from the wages of an employee in respect 
of breakages of crockery or other utensils, except in the 
case of wilful misconduct. 

39.—Resolution of Disputes. 
Any problem or dispute during the currency of the 

Award shall be dealt with as follows: 
(a) The matter should first be discussed between 

the employee concerned and their immediate 
Supervisor with the view to resolution of the 
matter in question. 

(b) If at this point the matter is not resolved to the 
satisfaction of the employee concerned, the 
matter shall be referred to the Employee 
Relations Counsellor or other appropriate 
Officer of the Company for further investiga- 
tion and discussion. 

(c) If the matter should still not be settled, the 
employee concerned shall be referred to the 
Industrial and Labour Relations Manager for 
further discussion. 

(d) Should the employee concerned so desire, the 
appropriate Union representative may 
accompany such employee and participate in 
any discussions or investigations prescribed in 
subclauses (b) and (c) of this subclause. 

(e) If the matter is still not satisfactorily resolved, it 
shaU be formally submitted by the Secretary or 
other official of the Union concerned to the 
Company for consideration and resolution. 

(f) Until the matter is determined in accordance 
with the above procedures, work shall continue 
normally. All parties to the Award, the 
Company, its officials, the Unions and their 
members will take all possible action to settle 
any dispute within seven days of notification of 
the dispute to the Industrial and Labour 
Relations Manager. 

(g) No party shall be prejudiced as to the final 
settlement by continuance of work in 
accordance with this clause. 

40.—Limitation of Work. 
(1) No female employee shall be required to clean out 

male public restroom facilities or male toilets and 
bathrooms where they are used on a continual basis 
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throughout the Resort. Provided that this provision shall 
not apply in the case of female employees cleaning toilets 
attached to bedrooms or suites, or administration areas. 

(2) Employees classified as Bar Attendants shall not be 
required to clean windows, or scrub or wash floors. 

(3) No female employee under the age of 18 years shall 
be required to lift or carry weights in excess of 11 
kilograms, and no female employee over the age of 18 
years of age shall be required to lift or carry weights in 
excess of 16.5 kilograms. 

41.—Travelling Facilities. 
Where an employee is required to commence work 

before or cease work beyond his normal time of 
commencement or cessation of work as the case may be, 
and his usual or alternative reasonable means of 
transport are not available, the Company shaU provide 
transport for such employee from or to his home or usual 
place of residence. 

42.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee who 

becomes pregnant shall, upon production to the 
Company of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confine- 
ment, be entitled to maternity leave provided that she has 
had not less than 12 months' continuous service with the 
Company immediately preceding the date upon which 
she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include a casual 
employee. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' compulsory 
leave to be taken immediately before the 
presumed date of confinement and a period of 
six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give 
notice in writing to the Company stating the 
presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to the Company of the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks arising 
out of the pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for the 
employee to continue at her present work, the employee 
shall, if the Company deems it practicable, be transferred 
to a safe job at the rate and on the conditions attaching to 
that job until commencement of maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the Company may require the 
employee to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. Such 
leave shall be treated as maternity leave for the purposes 
of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 

may be lengthened once only, save with the 
agreement of the Company, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the Company, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the preg- 
nancy of an employee terminates other than by 
the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
employee to resume work at the time 
nominated by the Company which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the Company that 
she desires to resume v/ork. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child then — 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work. 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave (to be known as 
special maternity leave) as a duly qualified 
medical practitioner certifies as necessary 
before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the position 
which she held immediately before proceeding 
on such leave or, in the case of an employee 
who was transferred to a safe job pursuant to 
subclause (3), to the position she held 
immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 
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(b) Paid sick leave of other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: Not- 
withstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service for 
any purpose of the award. 

(9) Termination of Employment. 
(a) An employee on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with this 
award. 

(b) The Company shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of the Company 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(3), to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 
available for which the employee is qualified 
and the duties of which she is capable of 
performing, she shall be entitled to a position as 
nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees. 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or trans- 
ferred in order to replace an employee 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) . A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

Dated at Perth this 29th day of January 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

CONSERVATION AND LAND MANAGEMENT 
FIELD TRAINEES 

Agreement No. AG6 of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. AG6 of 1986. 

Between the Department of Conservation and Land 
Management, Applicant and the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and MisceUaneous, WA Branch 
and the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, 
Respondents. 

Order. 
HAVING heard Mr A.S. Caccamo on behalf of the 
Applicant and Miss S.M. Jackson on behalf of the 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch and 
Mr M.C. Hall on behalf of the Australian Workers' 
Union, West Australian Branch, Industrial Union of 
Workers, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and being satisfied that its terms are not contrary to any 
General Order or any principle formulated as a result of 
General Order proceedings under section 51 of the 
Industrial Relations Act 1979, hereby orders — 

That the attached Agreement be registered as an 
Industrial Agreement under section 41 of the said 

Dated at Perth this 24th day of December 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Conservation and Land Management Field Trainees 
Industrial Agreement No. 1. 

This Agreement made pursuant to the provisions of 
the Industrial Relations Act 1979-1984 of Western 
Australia, this 30th day of July 1986 between the 
Australian Workers' Union, the Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and MisceUaneous, WA Branch; and the 
Executive Director of the Department of Conservation 
and Land Management, witnesseth that the parties 
hereto mutually covenant and agree the one with the 
other as follows:— 

This Agreement shall be known as the Conservation 
and Land Management Field Trainees Agreement No. 1. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Conditions of Service. 
5. Rates of Pay. 
6. Hours of Attendance. 
7. Contract of Training. 
8. Copies of Agreement. 
9. Term of Agreement. 

3.—Scope. 
3.1 This Agreement shaU apply to any person 

undertaking field traineeships as part of the Australian 
Traineeship System at the Department of Conservation 
and Land Management. 

3.2 A "Traineeship" is a system of training under the 
Australian Traineeship system, in the knowledge and 
skUls required in industry or commerce, comprising 
structured on the job training with an employer 
combined with a period of broad based training off the 
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job in a technical college or other training institution and 
for the purposes of Western Australia, approved under 
the Western Australian Industrial Training Act. 

4.—Conditions of Service. 
Trainees will be entitled to four weeks' annual leave 

payable at the Traineeship rate plus 17 Zi per cent loading 
at the completion of the Traineeship. For all other 
purposes trainees covered by the provisions of this 
Agreement shall be entitled mutatis mutandis to the 
following clauses of the AWU Construction 
Maintenance and Services (WA Government) Award 
1984:— 

Clause 13 — Holidays 
Clause 16 — Sick Leave 
Clause 17 — Special Leave (Bereavement Leave, 

Jury Service) 
Clause 31 — Wet Work 
Clause 32 — Protective Clothing 
Clause 38 — Special Rates and Conditions General 

(A) District Allowance 
(B) Toxic Substances Allowances 
(C) Herbicides and Pesticides Allowances 

5.—Rates of Pay. 
5.1 Rates of pay shall be determined by age and as 

from 13 January 1986 shall be:— 
17 year old $132.86 per week 
18 year old $154.95 per week 
19 year old $179.35 per week 

5.2 Rates effective from the first pay period on or after 
1 July 1986. 

16 years old $101.28 
17 years old $135.92 
18 years old $158.51 
19 years old $183.48 

5.3 Where a trainee has a birthday during the trainee- 
ship period an increment to the appropriate rate, to a 
maximum of the 19 year old rate, shall apply. 

6.—Hours of Attendance. 
Trainees shall observe the hours of attendance 

maintained at the work site where training is being 
conducted. 

7.—Training Agreement. 
(i) Trainees shall enter into a contract of training 

with the Executive Director, CALM. On 
completion of the traineeship the State 
Training Authority will provide each successful 
trainee with a Certificate, under the Industrial 
Training Act. 

(ii) A Traineeship may be cancelled:— 
(a) by mutual consent 
(b) by either the employee or trainee giving 

one week's notice on either side, or by 
payment or forfeiture as the case may 
be, of a week's wages in lieu of notice. 
This does not affect the right to dismiss 
for misconduct and in such case wages 
shall be paid up to the time of dismissal 
only. 

8.—Copies of Agreement. 
Every trainee shall be entitled to have access to a copy 

of this Agreement. 

9.—Term of Agreement. 
This Agreement shall operate as from and including 

the 13th day of January 1986 and shall remain in force 

for a period of 12 months, provided that either of the 
parties may negotiate with the other party to amend or 
add to this Agreement. 

SIGNED FOR AND ON BEHALF OF THE 
AUSTRALIAN WORKERS' UNION 

V.J. Keenan 

SIGNED FOR AND ON BEHALF OF THE 
FEDERATED MISCELLANEOUS WORKERS' 
UNION OF AUSTRALIA, HOSPITAL, SERVICE 
AND MISCELLANEOUS, WA BRANCH 

 J.A., McGinty  

SIGNED FOR AND ON BEHALF OF THE 
EXECUTIVE DIRECTOR OF THE DEPARTMENT 
OF CONSERVATION AND LAND MANAGEMENT 

 Syd Shae  

CONSERVATION AND LAND MANAGEMENT 
OFFICE/CLERICAL TRAINEES 

AGREEMENT NO. 1. 
No. AG3 of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA AG3 of 1986. 

Between the Department of Conservation and Land 
Management, Applicant and the Civil Service 
Association of Western' Australia (Inc), 
Respondent. 

Order. 
HAVING heard Mr A.S. Caccamo on behalf of the 
Applicant and Mr M. Thorn on behalf of the 
Respondent, the Commission, constituted by the Public 
Service Arbitrator, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979, and being 
satisfied that its terms are not contrary to any General 
Order or any principle formulated as a result of General 
Order proceedings under section 51 of the Industrial 
Relations Act 1979, hereby orders — 

That the attached Agreement be registered as an 
Industrial Agreement under section 41 of the said 
Act. 

Dated at Perth this 24th day of December 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Conservation and Land Management Office/Clerical 
Industrial Agreement No. 1. 

This Agreement made pursuant to the provisions of 
the Industrial Relations Act 1979-1984 of Western 
Australia, this 30th day of July 1986 between the Civil 
Service Association of Western Australia Incorporated, 
and the Executive Director of the Department of 
Conservation and Land Management, witnesseth that 
the parties hereto mutually convenant and agree the one 
with the other as follows:— 

This Agreement shall be known as the Conservation 
and Land Management Office/Clerical Trainees 
Agreement No. 1. 
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2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Conditions of Service. 
5. Rates of Pay. 
6. Hours of Attendance. 
7. Contract of Training. 
8. Copies of Agreement. 
9. Term of Agreement. 

3.—Scope. 
3.1 This Agreement shall apply to any person 

undertaking office/clerical traineeship as part of the 
Australian Traineeship System at the Department of 
Conservation and Land Management. 

3.2 A "Traineeship" is a system of training under the 
Australian Traineeship system, in the knowledge and 
skills required in industry or commerce, comprising 
structured on the job training with an employer 
combined with a period of broad based training off the 
job in a technical college or other training institution and 
for the purposes of Western Australia, approved under 
the Western Australian Industrial Training Act. 

4.—Conditions of Service. 
Trainees will be entitled to four weeks' annual leave 

payable at the Traineeship rate plus 17 V% per cent loading 
at the completion of the Traineeship. For all other 
purposes trainees covered by the provisions of this 
Agreement shall be entitled mutatis mutandis to the same 
conditions as temporary officers employed under the 
provisions of the Forest Act Field Staff Agreement No. 
25 of 1983. 

5.—Rates of Pay. 
5.1 Rates of pay shall be determined by age and as 

from 13 January 1986 shall be:— 
16 year old $99.00 per week 
17 year old $132.86 per week 
18 year old $154.95 per week 
19 year old $179.35 per week 

5.2 Rates effective from the first pay period on or after 
1 July 1986. 

16 years old $101.28 
17 years old $135.92 
18 years old $158.51 
19 years old $183.48 

5.3 Where a trainee has a birthday during the trainee- 
ship period an increment to the appropriate rate, to a 
maximum of the 19 year old rate, shall apply. 

6.—Hours of Attendance. 
Trainees shall observe the hours of attendance 

maintained at the workplace where training is being 
conducted. 

7.—Training Agreement. 
(i) Trainees shall enter into a contract of training 

with the Executive Director, CALM. On 
completion of the traineeship the State 
Training Authority will provide each successful 
trainee with a Certificate, under the Industrial 
Training Act. 

(ii) A Traineeship may be cancelled:— 
(a) by mutual consent 
(b) by either the employee or trainee giving 

one week's notice on either side, or by 
payment or forfeiture as the case may 
be, of a week's wages in lieu of notice. 
This does not affect the right to dismiss 
for misconduct and in such case wages 
shall be paid up to the time of dismissal 
only. 
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8.—Copies of Agreement. 
Every trainee shall be entitled to have access to a copy 

of this Agreement. 

9.—Term of Agreement. 
This Agreement shall operate as from and including 

the 13th day of January 1986 and shall remain in force 
for a period of 12 months, provided that either of the 
parties may negotiate with the other party to amend or 
add to this Agreement. 

THE COMMON SEAL OF THE CIVIL SERVICE 
ASSOCIATION OF WESTERN AUSTRALIA 
INCORPORATED WAS HEREUNTO AFFIXED IN 
THE PRESENCE OF 

 O.S. Middleton 
TRUSTEE 

 R.A. .McDonald 
TRUSTEE 

 Mark Smith  
GENERAL SECRETARY 

SIGNED FOR AND ON BEHALF OF THE 
EXECUTIVE DIRECTOR OF THE DEPARTMENT 
OF CONSERVATION AND LAND MANAGEMENT 

 Syd Shae  

GOVERNMENT OFFICERS 
(Herd Improvement Service). 
Award No. PSA All of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA All of 1986. 

Between the Civil Service Association of Western 
Australia Incorporated, Applicant and the Herd 
Improvement Service Western Australia, 
Respondent. 

Order. 
HAVING heard Mr G.N. Hocking on behalf of the 
Applicant and Mr R.B. Farrelly on behalf of the 
Respondent, the Commission, constituted by the Public 
Service Arbitrator, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979, being satisfied 
that its terms are not contrary to any General Order or 
any principle formulated as a result of General Order 
proceedings under section 51 of the Industrial Relations 
Act 1979, and by consent, doth hereby — 

Make an Award to be known as the' 'Government 
Officers (Herd Improvement Service) Award 1987" 
in terms of the document attached hereto with effect 
on and from the date hereof. 

Dated at Perth this 24th day of February 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

1.—Title. 
This Award shall be known as the Government 

Officers (Herd Improvement Service) Award 1987, and 
shall replace the Artificial Breeding Board Adminis- 
trative, Clerical and General Officers Salaries, 
Allowances and Conditions Agreement 1984 No. 13 of 
1984. 
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2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area. 
4. Scope. 
5. Term. 
6. Definitions. 
7. Contract of Service. 
8. Hours of Duty. 
9. Leave of Absence. 
10. Allowances. 
11. Records and Information. 
12. Notification of Change. 
13. Preservation and Non-Reduction. 
14. Deduction of Association Subscriptions. 
15. Payment of Salaries. 
16. Salaries. 
17. Liberty to Apply. 

3.—Area. 
This Award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This Award shall apply to all Government Officers 

employed by the Respondent and to the Respondent 
employing such officers. 

5.—Term. 
The term of this Award shall be for a period of one 

year from the date hereof. 

6.—Definitions. 
"Association" means the Civil Service Association of 

Western Australia (Inc). 
"Government Officer" means — 

(a) every salaried employee; 
(b) any person referred to in (a) hereof who would 

have been a Government Officer within the 
meaning of section 96 of the Industrial 
Relations Act 1979, as enacted before the 
coming into operation of section 58 of the Acts 
Amendment and Repeal (Industrial Relations) 
Act 1984; and 

(c) any person employed in the following callings: 
Manager (howsoever designated) 
Stores Controller 
Service Salesman 
Clerk (howsoever designated) 
Keyboard Operator. 

7.—Contract of Service. 
(1) No officer shall leave the employ of the 

Respondent until the expiration of one month's written 
notice of his/her intention to do so without the approval 
of the Respondent. 

(2) One month's written notice shall be given by the 
Respondent to an officer whose services are no longer 
required. Provided that the Respondent may pay the 
officer one month's salary in lieu of said notice. 

(3) The Respondent may summarily dismiss an officer 
deemed guilty of gross misconduct or neglect of duty and 
the officer shall not be entitled to any notice or payment 
in lieu of notice. 

(4) An officer, having attained the age of 55 years shall 
be entitled to retire from the employ of the Respondent. 

(5) Every officer shall retire on attaining the age of 65 
years. 

8.—Hours of Duty. 
(1) Subject to subclauses (3) and (4) hereof, the 

ordinary working hours, exclusive of meal intervals shall 
not exceed 37 Zz in any week nor IVi in any day. Such 
hours shall be worked on Monday to Friday between the 
hours of 7.30 a.m. and 5.30 p.m. in a spread of not more 
than Wz hours. 

(2) Each meal interval shaU be taken between the 
hours of 12 noon and 2.00 p.m. for full-time staff and 
shall not be less than one-half hour nor more than one 
hour in duration. An officer shall not be required to 
work more than five hours on any day without taking a 
break for a meal interval. 

(3) By agreement between the Respondent and the 
Association, the ordinary hours of work may be 
arranged to allow the officer to work flexitime and/or to 
accumulate time off without loss of pay up to one day 
each fortnight or on some other basis and such extension 
of daily hours shall not be paid as overtime to the extent 
of the agreed accumulation. 

(4) Ordinary hours may be worked by way of shifts 
outside the hours specified in subclause (1) hereof where, 

' pursuant to an agreement between the Respondent and 
the Association, it is permitted. 

9.—Leave of Absence. 
(1) The provisions of the Public Service Act 1978, as 

amended, the Regulations, and Administrative 
Instructions made thereunder as they apply to permanent 
officers appointed under that Act, relating to: 

Annual Recreation Leave 
Sick Leave 
Long Service Leave 
Public Service Holidays 
Leave Without Pay 
Maternity Leave or Parental Leave 
Short Leave 
Study Leave 
Military Leave 
Witness and Jury Service 
Candidate for Election to Parliament 
International Sporting Events 

shall apply mutatis mutandis to officers covered by this 
Award. 

(2) (a) Subject to the provisions of this subclause: 
(i) The Respondent shall grant paid leave of 

absence to officers who are nominated by the 
Association to attend short courses conducted 
by the Australian Trade Union Training 
Authority. 

(ii) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time 
to time approved by agreement between the 
parties. 

(b) An officer shall be granted up to a maximum of 
five days paid leave per calendar year for trade union 
training or similar courses or seminars as approved. 
However, leave of absence in excess of five days and up 
to 10 days may be granted in any one calendar year 
provided that the total leave being granted in that year 
and in the subsequent year does not exceed 10 days. 

(c) (i) Leave of absence will be granted at the ordinary 
rate of pay and shall not include shift 
allowances, penalty rates or overtime, 

(ii) Where a public holiday or rostered day off 
[including a rostered day off as a result of 
working an arrangement referred to in sub- 
clause (4) of Clause 8.—Hours of Duty] falls 
during the duration of a course, a day off in lieu 
of that day will not be granted. 

(d) Subject to paragraph (c) of this subclause shift 
workers attending a course shall be deemed to have 
worked the shifts they would have worked had leave not 
been taken to attend the course. 

(e) The granting of leave pursuant to the provisions of 
paragraph (a) of this subclause is subject to the operation 
of the organisation not being unduly affected and to the 
convenience of the Respondent. 

(f) (i) Any application by an officer shall be 
submitted to the Respondent for approval at 
least four weeks before the commencement of 
the course, provided that the Respondent may 
agree to a lesser period of notice. 
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(ii) All applications for leave shall be accompanied 
by a statement, from the Association indicating 
that the officer has been nominated for the 
course. The application shall provide details as 
to the subject, commencement date, length of 
course, venue and the authority which is 
conducting the course. 

(g) A qualifying period of 12 months in Government 
employment shall be served before an officer is eligible to 
attend courses or seminars of more than a half day 
duration. 

The Respondent may, where special circumstances 
exist, approve an application to attend a course or 
seminar where an officer has less than 12 months' 
Government service. 

(h) (i) The Respondent shall not be liable for any 
expenses associated with an officer's 
attendance at trade union training courses, 

(ii) Leave of absence granted under this subclause 
shall include any necessary travelling time in 
normal working hours immediately before or 
after the course. 

(3) (a) (i) The Respondent shall grant paid leave 
during ordinary working hours to an officer:— 

(aa) who is required to give evidence before 
any Industrial Tribunal; 

(ab) who as an Association nominated repre- 
sentative of the officers is required to 
attend negotiations and/or conferences 
between the Association and 
Respondent; 

(ac) when prior agreement between the 
Association and Respondent has been 
reached for the officer to attend official 
Association meetings preliminary to 
negotiations or industrial hearings; and 

(ad) who as an Association nominated repre- 
sentative of the officers is required to 
attend joint Association/management 
consultative committees or working 
parties. 

(ii) The granting of leave pursuant to subpara- 
graph (i) of this paragraph shall only be 
approved:— 

(aa) where an application for leave has been 
submitted by an officer a reasonable 
time in advance; 

(ab) for the minimum period necessary to 
enable the Association business to be 
conducted or evidence to be given; 

(ac) for those officers whose attendance is 
essential; and 

(ad) when the operation of the organisation 
is not being unduly affected and the 
convenience of the Respondent 
impaired. 

(b) (i) Leave of absence will be granted at the ordinary 
rate of pay. 

(ii) The Respondent shall not be liable for any 
expenses associated with an officer attending to 
Association business. 

(iii) Leave of absence granted under this subclause 
shall include any necessary travelling time in 
normal working hours. 

10.—Allowances. 
(1) Subject to the other provisions of this Award, the 

following Awards and any amendments thereto 
including their replacement shall be deemed to have been 
made between the parties to this Award and shall apply 
mutatis mutandis: 

Public Service Motor Vehicle Allowances 
Consolidated Award 1976 No. 13 of 1976. 
Public Service Property Allowance Award No. 4 of 
1981. 

Public Service Miscellaneous Allowances Award 
1982 No. 14 of 1982. 
Public Service Allowances (Higher Duties) Award 
1981 No. 8 of 1981. 
Public Service Accommodation Allowance Award 
1981 No. 3 of 1981. 
Public Service Overtime Award 1978 No. 10 of 
1978. 

(2) Subject to the other provisions of this Award, the 
following Agreements and any amendments thereto 
including their replacement shall be deemed to have been 
made between the parties to this Award and shall apply 
mutatis mutandis: 

Public Service Allowances (District) Agreement 
1973 No. 5 of 1973. 
Public Service Camping Allowances Agreement 
1985 No. PSA AG2 of 1985. 
Public Service Shift Work Agreement 1978 No. 24 
of 1978. 
Public Service Diving and Flying Allowance Agree- 
ment 1982 No. 16 of 1982. 

(3) The Respondent and the Association shall ensure, 
as far as practicable, that officers covered by this Award 
shall be entitled to the same conditions of employment as 
permanent officers in the Western Australian State 
Public Service. 

11.—Records and Information. 
(1) A record of the time worked and salary paid to 

each officer employed under this Award shall be main- 
tained by the Respondent and shall be available for 
inspection by an accredited representative of the 
Association upon the giving of reasonable notice to the 
Respondent. 

(2) If the Respondent maintains a personal or other 
file on an officer, the officer shall be entitled to examine 
all material maintained on that file. 

(3) Upon written request from the Association the 
Respondent shall supply, within seven days, the name, 
position, number of ordinary weekly hours, salary and 
geographical location of any officer covered by this 
Award. 

(4) The Respondent shall ensure that sufficient copies 
of this Award are available for every officer covered by 
this Award and every officer shall be entitled to have 
ready access to a copy of this Award. 

12.—Notification of Change. 
(1) (a) Where the Respondent has made a definite 

decision to introduce major changes in production, 
programme, organisation, structure or technology that 
are likely to have significant effects on officers, the 
Respondent shall notify the officers who maybe affected 
by the proposed changes and the Association. 

(b) For the purpose of this clause1 'significant effects" 
include termination of employment; major changes in 
the composition, operation or size of the Respondent's 
workforce or in the skills required; elimination or 
diminution of job opportunities, promotion oppor- 
tunities or job tenure; the alteration of hours of work; 
the need for retraining or transfer of officers to other 
work or locations and restructuring of jobs. 

(2) (a) The Respondent shall discuss with the officers 
affected and the Association, inter alia, the introduction 
of the changes referred to in subclause (1) hereof, the 
effects the changes are likely to have on officers, 
measures to avert or mitigate the adverse effects of such 
changes on officers and shall give prompt consideration 
to matters raised by the officers and/or the Association 
in relation to the changes. 

(b) The discussion shall commence as early as 
practicable after a firm decision has been made by the 
Respondent to make the changes referred to in subclause 
(1) hereof, unless by prior arrangement, the Association 
is represented on the body formulating recommenda- 
tions for change to be considered by the Respondent. 
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(c) For the purposes of such discussion, the 
Respondent shaU provide to the officers concerned and 
the Association all relevant information about the 
changes including the nature of the changes proposed, 
the expected effects of the changes on officers and other 
matters likely to affect officers. 

13.—Preservation and Non-Reduction. 
(1) No rights, privileges or entitlements presently 

granted to an officer shall be withdrawn or ceased unless 
expressly agreed to by the Respondent and the officer. 

(2) Nothing herein contained shall enable the 
Respondent to reduce the salary of any officer or con- 
ditions of work applied to any officer who at the date of 
this Award was being paid a higher rate of salary or wage 
than the minimum prescribed in this Award or was being 
accorded a benefit superior to any contained herein as a 
condition of work. 

14.—Deduction of Association Subscriptions. 
(1) The Respondent shall deduct normal Association 

membership subscriptions from the officer's salary as 
equal amounts each pay period. 

(2) Payroll Deduction Authority forms shall be 
completed by officers. Where the Respondent requires a 
standard procuration form, that form shaU be used. 

(3) Where required by the Respondent or the Associa- 
tion, the Association's General Secretary, or person 
acting in his/her stead, shaU countersign all forms and 
forward them to the Respondent's paymaster. 

(4) (a) The Respondent shall commence deduction of 
subscriptions from the first full pay period following 
receipt of a completed Payroll Deduction Authority 
form and continue deducting throughout the officer's 
period of employment, except as provided in subclause 
(5) hereof or until the Authority is cancelled in writing by 
the officer. 

(b) Where the Payroll Deduction Authority form 
authorises the Respondent to deduct subscriptions in 
accordance with the rules of the Association, the 
Association shall notify the Respondent in writing of the 
level of subscription to be deducted. The Respondent 
shall implement any change to subscriptions no later 
than one month after being notified by the Association 
except where the Association nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the 
Respondent. 

(b) Where a deduction is not made from an officer in 
any pay period, either inadvertently or as a result of an 
officer not being entitled to salary sufficient to cover the 
subscription, it shall be the officer's responsibility to 
settle the outstanding amount with the Association 
direct. 

(6) The Respondent shall not make any deduction of 
subscriptions from an officer's termination pay on 
termination of service, other than normal deductions for 
the preceding pay period. 

(7) The Respondent shall forward contributions 
deducted, together with supporting documentation, to 
the Association at such intervals as are agreed between 
the Respondent and the Association. 

15.—Payment of Salaries. 
(1) Salaries shall be paid fortnightly or weekly but, 

where the usual pay day falls on a Public Service holiday, 
payment shall be made on the previous working day. 

(2) A fortnight's salary shall be computed by dividing 
the annual salary by 313 and multiplying the result by 12 
and a week's salary shall be one half of the fortnightly 
salary. 

(3) The hourly rate shall be computed as one seventy 
fifth of the fortnight's salary. 

16.—Salaries. 
(1) The provisions of Public Authorities Salaries 

Award 1986 shall be applied by the Respondent to 
officers covered by this Award, including any variations 
thereto, until it is replaced. 

(2) The Respondent shall allocate one or more of the 
salary levels prescribed in Public Authorities Salaries 
Award 1986 or its replacement to each of the officers 
covered by this Award and shall make application to 
amend this Award to reflect the salary levels of every 
calling covered by this Award as at 1 July each year, 
within one month of that date. 

(3) Notwithstanding the provisions of subclause (2) 
hereof, the Respondent shall publish a list of positions 
and their respective salary levels at a time agreed by the 
parties and the Association shaU amend this Award 
accordingly. 

17.—Liberty to Apply. 
Liberty is reserved to the parties to apply to amend or 

add the following clauses: 
Clause 7.—Contract of Service. 
Clause 18.—Salary Classifications. 

AWARDS/AGRE EME NTS — 
Variation of — 

BREADCARTERS (Metropolitan). 
Award No. 35 of 1963. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 10 of 1987. 

Between Transport Workers Union of Australia 
Industrial Union of Workers, Western Australian 
Branch, Applicant and Bread Manufacturers' 
Association of Western Australia, Respondent. 

Order. 
HAVING heard Mr J.A.G. Long on behalf of the appli- 
cant and Ms E. Gauci on behalf of the respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Breadcarters (Metropolitan)" Award 
No. 35 of 1963 as varied, consolidated and varied be 
further varied in accordance with the following 
schedule and that such variation shall have effect as 
from the beginning of the first pay period 
commencing on or after the 23rd day of February 
1987. 

Dated at Perth this 23rd day of February 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 24.—Part-time Loaders and Drivers/ 

Merchandisers: 
(a) Delete subclause (2) of this clause and insert in lieu: 

(2) Part-time loaders and drivers/merchandisers 
shall be paid an additional 20 per cent upon the 
appropriate rates prescribed in subclauses (a), (b), 
(c), (d) and (e) of Clause 6.—Wages of this Award. 

(b) Delete subclause (3) of this clause and insert in lieu: 
(3) The provisions of Clauses 7, 8, 9, 14, 15, 16 

and 22 of this award shall not apply to part-time 
loaders and drivers/merchandisers. 
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BUILDING TRADES (Construction). 
Award No. 14 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 999 of 1986. 

Between Master Builders Association of Western 
Australia (Union of Employers), Perth, Applicant 
and Australian Builders' Labourers' Union of 
Workers, Western Australian Branch and Others, 
Respondents. 

Order. 
HAVING heard Mr D. Kleeman on behalf of the Appli- 
cant and Mr S. Billing on behalf of the Respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979 
hereby orders:— 

That the Building Trades (Construction) Award 
No. 14 of 1978 be varied in accordance with the 
attached schedule and that such variation shall have 
effect as and from 1 July 1986. 

Dated at Perth this 31st day of December 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 30.—Amenities: Delete subclause (2) and insert 

the following in lieu: 
(2) This clause, other than paragraph (c) of 

subclause (1) shall not apply to projects on which 
less than five dwelling units are being constructed, 
or on projects which have a contracted value of not 
more than $181 000. 

To reflect movements in construction costs the 
parties to this award shall in December of each year, 
adjust the monetary figure mentioned in this sub- 
clause by reference to ABS Catalogue 8731.5 
Building Approvals Western Australia, using Table 
4 Building Jobs Approved in Western Australia for 
the month of October which shall be multiplied by 
four and rounded to the nearest $1 000. The parties 
shall then notify the Western Australian Industrial 
Relations Commission of the adjusted figure. 

BUILDING TRADES (Construction). 
Award No. 14 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 828 of 1986. 

Between Associated Shop-Fitters Pty Ltd and Others, 
Applicants and Building Trades Association of 
Unions of Western Australia (Association of 
Workers), Respondent. 

Before Mr Senior Commissioner G.G. Halliweil. 
The 17th day of December 1986. 

Mr S.J. Smith on behalf of the Applicants. 
Mr S.M. Billing on behalf of the Respondent. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: This is an applica- 
tion to vary the Building Trades (Construction) Award 
No. 14 of 1978 (65 WAIG 1490) by deleting subclause 
(16) of Clause 8 from that award. 

In general terms subclause 8 (16) provides for the 
automatic adjustment of the base weekly wage and 
leading hand rates in line with national wage case 
decisions of the Australian Conciliation and Arbitration 
Commission or amendments to the provisions of the 
Federal National Building Trades Construction Award 
1975. 

The grounds in support of the application, in 
particular grounds (4), (5) and (6) set out hereunder:— 

4. The operation of Clause 8 (16) of the above 
award is inconsistent with the practice and require- 
ments adopted by the Western Australian Industrial 
Relations Commission. 

5. An anomaly exists in that under the procedures 
applied to National Wage Cases dealt with by the 
Australian Conciliation and Arbitration 
Commission, indexation increases may be denied to 
Federal Building Industry Employees which 
through the operation of subclause 8 (16) will 
become applicable to State Award Building Industry 
Employees. 

6. The operation of subclause 8 (16) of the above 
award does not provide for the indexation of all 
components of the applicable hourly wage rates. 

contain the essence of the applicant's claim. 

The respondent in opposing the claim relies upon the 
history of the State Construction Award and in 
particular subclause (16) thereof. 

Further, reliance is placed upon a decision of the 
Commission (Johnson C. 65 WAIG 1979) wherein it was 
said:— 

For the employers it was argued that the history of 
the state award points to a direct link with particular 
Federal parent awards in the building construction 
industry. This was seen to be necessary because the 
Federal awards applied in this state and because it 
would be undesirable to have different rates 
applying to a site by virtue of operation of both 
Federal and state awards. Reference was made to 
the reasons for decision of this Commission in the 
issuance of the state award to regulate this industry 
in 1977 (Volume 57, WAIG, 811) in which a 
provision was inserted into the award to provide for 
automatic adjustment in terms similar to those in 
the current award to ensure that builders labourers 
received increases under the state award when 
builders labourers received increases under the 
Federal award. 

Finally it is argued that it is essential that building 
workers working alongside each other on building sites in 
this State should receive identical rates of pay and as 
subclause 8 (16) insures this result it should be retained. 
The Commission accepts the applicant's submission that 
the de-registration of the federal ABLF has altered the 
circumstances previously obtaining. 

In addition it has been demonstrated that subclause 8 
(16) on one occasion caused a wage rate increase in the 
State Award when the Federal Commission had refused 
an increase to the federal ABLF members. 

These factors together with the provisions of section 
51 of the Act make it reasonable for this award to be 
amended by deleting subclause 8 (16), thus bringing it 
into line with the vast majority of this Commission's 
awards which receive wage increases by general order 
pursuant to section 51 of the Act. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 828 of 1986. 

Between Associated Shop-Fitters Pty Ltd and Others, 
Applicants and Building Trades Association of 
Unions of Western Australia (Association of 
Workers), Respondent. 

Order. 
HAVING heard Mr S. J. Smith on behalf of the applicant 
and Mr S.M. Billing on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Building Trades (Construction) Award 
1979 No. 14 of 1978 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the date hereof. 

Dated at Perth this 6th day of January 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 8.—Rates of Pay: Delete subclause 8 (16). 
2. Re-number existing subclause 8 (17) to 8 (16). 

CHILD CARE CENTRES (Aides). 
Award No. 2 of 1983. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 461 of 1985. 

Between Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Catherine McAuley 
Day Care Centre and Others, Respondents. 

Order. 
HAVING heard Ms K. Digwood on behalf of the Appli- 
cant and Ms E. Gauci on behalf of the Respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Child Care Centres (Aides) Award No. 2 
of 1983 be varied in accordance with the attached 
Schedule and that such variation shall have effect as 
and from the beginning of the first pay period 
commencing on or after 1 March 1987. 

Dated at Perth this 30th day of January 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert the following in lieu: 
2. —Arrangement. 

1. Title. 
2. Arrangement. 
3. Area. 
4. Scope. 
5. Term. 
6. Definitions. 
7. Contract of Employment . 
8. Casual Employees. 

9. Part-Time Employees. 
10. Public Holidays. 
11. Annual Leave. 
12. Long Service Leave. 
13. Maternity Leave. 
14. Absence Through Sickness. 
15. Compassionate Leave. 
16. Hours of Work. 
17. Overtime. 
18. Meal Breaks and Allowances. 
19. Rest Pauses. 
20. Junior Employees' Certificate. 
21. Posting of Award. 
22. Time and Wages Record. 
23. First Aid Kit. 
24. Right of Entry. 
25. Location Allowances. 
26. Payment of Wages. 
27. Wages. 

Appendix I — Respondents. 
2. Clause 11.—Annual Leave: Delete subclause (4) (b) 

of this clause and insert the following in lieu: 
(b) If after one month's continuous service in any 

qualifying 12 monthly period, an employee lawfully 
leaves her employment, or her employment is 
terminated by the employer through no fault of the 
employee, the employee shall be paid 2.923 hours' 
pay at her ordinary rate of wage in respect of each 
completed week of continuous service. 

3. Clause 14.—Sick Leave: Delete this clause and 
insert the following in lieu: 

14.—Absence Through Sickness. 
(1) (a) An employee who is unable to attend or 

remain at her place of employment during the 
ordinary hours of work by reason of personal ill 
health or injury shall be entitled to payment during 
such absence in accordance with the provisions of 
this clause. 

(i) Employee who actually works 38 ordinary 
hours each week: 
An employee whose ordinary hours of 
work are arranged in accordance with 
paragraph (a) or (b) of subclause (1) of 
section B — Implementation of 38-Hour 
Week of Clause 16.—Hours of Work so 
that she actually works 38 ordinary hours 
each week shall be entitled to payment 
during such absence for the actual 
ordinary hours absent. 

(ii) Employee who works an average of 38 
ordinary hours each week: 
An employee whose ordinary hours of 
work are arranged in accordance with 
pare .raph (c) of subclause (1) of section B 
— Implementation of 38-Hour Week of 
Clause 16.—Hours of Work so that she 
works an average of 38 ordinary hours 
each week during a particular work cycle 
shall be entitled to pay during such absence 
calculated as follows: 

duration of absence x appropriate weekly rate 
ordinary hours normally 5 

worked that day 
An employee shall not be entitled to claim 
payment for personal ill health or injury 
nor will her sick leave entitlement be 
reduced if such ill health or injury occurs 
on the week day she is to take off duty in 
accordance with paragraph (c) of 
subclause (1) of section B — Implementa- 
tion of 38-Hour Week of Clause 
16.—Hours of Work. 

(b) Notwithstanding the provisions of paragraph 
(a) of this subclause an employer may adopt an 
alternative method of payment of sick leave entitle- 
ments where the employer and the majority of the 
employees so agree. 
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(c) Entitlement to payment shall accrue at the rate 
of one-sixth of a week for each completed month of 
service with the employer. 

(d) If in the first or successive years of service with 
the employer an employee is absent on the ground of 
personal ill health or injury for a period longer than 
her entitlement to paid sick leave, payment may be 
adjusted at the end of that year of service, or at the 
time the employee's services terminate, if before the 
end of that year of service, to the extent that the 
employee has become entitled to further paid sick 
leave during that year of service. 

(2) The unused portions of the entitlement to paid 
sick leave in any one year shall accumulate from 
year to year and subject to this clause may be 
claimed by the employee if the absence by reason of 
personal ill health or injury exceeds the period for 
which entitlement has accrued during the year at the 
time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period 
exceeding 10 weeks in any one year of service. 

(3) To be entitled to payment in accordance with 
this clause the employee shall as soon as reasonably 
practicable advise the employer of her inability to 
attend for work, the nature of her illness or injury 
and the estimated duration of the absence. Provided 
that such advice, other than in extraordinary 
circumstances shall be given to the employer within 
24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to 
an employee who fails to produce a certificate from 
a medical practitioner dated at the time of the 
absence or who fails to supply such other proof of 
the illness or injury as the employer may reasonably 
require provided that the employee shall not be 
required to produce a certificate from a medical 
practitioner with respect to absences of two days or 
less unless after two such absences in any year of 
service the employer requests in writing that the next 
and subsequent absences in that year if any, shall be 
accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, 
the provisions of this clause apply to an employee 
who suffers personal ill health or injury during the 
time when she is absent on annual leave and the 
employee may apply for and the employer shall 
grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if 
the employee was confined to her place of residence 
or a hospital as a result of her personal ill health or 
injury for a period of seven consecutive days or 
more and she produces a certificate from a 
registered medical practitioner that she was so 
confined. Provided that the provisions of this para- 
graph do not relieve the employee of the obligation 
to advise the employer in accordance with subclause 
(3) of this clause if she is unable to attend for work 
on the working day next following her annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time she 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and 
(c) of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced 
by the paid sick leave and the replaced annual leave 
may be taken at another time mutually agreed to by 
the employer and the employee or, failing agree- 
ment, shall be added to the employee's next period 
of annual leave or, if termination occurs before 
then, be paid for in accordance with the provisions 
of Clause 11.—Annual Leave. 

(e) Payment for replaced annual leave shall be at 
the rate of wage applicable at the time the leave is 

subsequently taken provided that the annual leave 
loading prescribed in Clause 11.—-Annual Leave 
shall be deemed to have been paid with respect to the 
replaced annual leave. 

(6) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 65 of the Western 
Australian Industrial Gazette at pages one to four, 
the paid sick leave standing to the credit of the 
employee at the date of transmission from service 
with the transmittor shall stand to the credit of the 
employee at the commencement of service with the 
transmittee and may be claimed in accordance with 
the provisions of this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to employees who are entitled 
to payment under the Workers' Compensation and 
Assistance Act 1983 nor to employees whose injury 
or illness is the result of the employee's own 
misconduct. 

(8) The provisions of this clause do not apply to 
casual employees. 

4. Clause 15.—Compassionate Leave: Delete this 
clause and insert the following in lieu: 

15.—Compassionate Leave. 
An employee shall, on the death within Australia 

of a wife, husband, de facto wife or de facto 
husband, father, father-in-law, mother, mother-in- 
law, brother, sister, child or stepchild be entitled on 
notice, of leave up to and including the day of the 
funeral of such relation and such leave shall be 
without deduction of pay for a period not exceeding 
the number of hours worked by the employee in two 
ordinary working days. Proof of such death shall be 
furnished by the employee to the satisfaction of the 
employer. 

Provided that payment in respect of 
compassionate leave is to be made only where the 
employee otherwise would have been on duty and 
shall not be granted in any case where the employee 
concerned would have been off duty in accordance 
with her roster, or on long service leave, annual 
leave, sick leave, workers' compensation, leave 
without pay or on a public holiday. 

An employee shall not be entitled to claim 
payment for compassionate leave on a day when 
that employee is absent on an accrued day off in 
accordance with the provisions of Clause 16.— 
Hours of Work of this award. An employee whilst 
on compassionate leave prescribed by this clause 
shall continue to accrue an entitlement to an accrued 
day off as prescribed by Clause 16.—Hours of 
Work of this award. 

5. Clause 16.—Hours of Work: Delete this clause and 
insert the following in lieu: 

16.—Hours of Work. 
Section A — Hours: 

(1) The provisions of this clause apply to all 
employees to whom this award applies. 

(2) Subject to the provisions of this clause the 
ordinary hours of work shall be an average of 38 per 
week to be worked on one of the following bases: 

(a) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(b) 76 hours within a work cycle not exceeding 
14 consecutive days; or 

(c) 114 hours within a work cycle not exceed- 
ing 21 consecutive days; or 

(d) 152 hours within a work cycle not exceed- 
ing 28 consecutive days. 
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(3) The ordinary hours of work shall be worked 
on any or all days of the week, Monday to Friday, 
inclusive, worked between the hours of 7.00 a.m. 
and 6.00 p.m. 

Section B — Implementation of 38-Hour Week: 
(1) Except as provided in subclause (2) hereof, the 

method of implementation of the 38-hour week may 
be any one of the following: 

(a) By an employee working less than eight 
ordinary hours each day; or 

(b) By an employee working less than eight 
ordinary hours on one or more days each 
week; or 

(c) By rostering employees off duty on Various 
days of the week during a particular work 
cycle so that each employee has one day of 
ordinary hours off duty during that cycle. 
Provided that an employee's accrued day 
off each work cycle may continue to 
accrue to provide an entitlement to a 
maximum of 12 accrued days off in each 
12 month period. The accrued days off 
may then be taken in a minimum period of 
one week made up of five consecutive 
accrued days off in conjunction with 
annual leave or at a time mutually 
acceptable to the employer and the 
employee. 

(d) Any day off duty shall be arranged so that 
it does not coincide with a holiday pre- 
scribed in subclause (1) of Clause 10.— 
Public Holidays of this award. 

(2) Different methods of implementation of a 
38-hour week may apply to various groups or 
sections of employees in the establishment 
concerned. 

(3) Notice of Days Off Duty: Except as provided 
in subclause (4) hereof, in cases where, by virtue of 
the arrangement of her ordinary working hours, an 
employee in accordance with paragraph (c) of sub- 
clause (1) hereof, is entitled to a day off duty during 
her work cycle, such employee shall be advised by 
the employer at least four weeks in advance of the 
day she is to take off duty. 

(4) (a) An employer, with the agreement of the 
majority of employees concerned, may substitute 
the day an employee is to take off in accordance 
with paragraph (c) of subclause (1) hereof, for 
another day in the case of a failure or shortage of 
electric power or to meet the requirements of the 
business in the event of some emergency situation. 

(b) An employer and employee may by agreement 
substitute the day the employee is to take off for 
another day. 

6. Clause 17.—Overtime: Delete this clause and insert 
the following in lieu: 

17.—Overtime. 
(1) All time worked outside or in excess of the 

ordinary hours of work prescribed in Clause 16.— 
Hours of Work of this award shall be overtime and 
be paid for at the rate of time and one half for the 
first two hours and double time thereafter. In the 
calculation of overtime each day shall stand alone. 

(2) For the purposes of this clause, ordinary 
hours shall mean the hours of work fixed in an 
establishment in accordance with section A — 
Hours and section B — Implementation of 38-Hour 
Week of Clause 16.—Hours of Work of this award. 

7. Clause 26.—Payment of Wages: Delete this clause 
and insert the following in lieu: 

26.—Payment of Wages. 
(1) Wages shall be paid weekly or fortnightly at 

the employer's discretion. 

(2) Accompanying each payment of wages shall 
be a pay advice slip to be retained by the employee. 
On this slip the employer shall clearly detail the 
gross salary, its composition, the net wages payable 
and show details of each deduction. 

(3) Overtime shall be calculated and based on the 
aggregate wage as provided in the wages clause 
before any deduction is made for board and/or 
lodging. 

(4) Each employee shall be paid the appropriate 
rate shown in Clause 27.—Wages of this award. 
Subject to subclause (5) of this clause payment shall 
be pro rata where less than the full week is worked. 

(5) From the date that a 38-hour week system is 
implemented by an employer wages shall be paid as 
follows: 

(a) Actual 38 Ordinary Hours: In the case of 
an employee whose ordinary hours of 
work are arranged in accordance with 
paragraph (a) or (b) of subclause (1) of 
section B — Implementation of 38-Hour 
Week of Clause 16.—Hours of Work so 
that she works 38 ordinary hours each 
week, wages shall be paid weekly or 
fortnightly according to the actual 
ordinary hours worked each week or 
fortnight. 

(b) Average of 38 Ordinary Hours: Subject to 
subclauses (6) and (7) hereof, in the case of 
an employee whose ordinary hours of 
work are arranged in accordance with 
paragraph (c) of subclause (1) of section B 
— Implementation of 38-Hour Week of 
Clause 16.—Hours of Work so that she 
works an average of 38 ordinary hours 
each week during a particular work cycle, 
wages shall be paid weekly or fortnightly 
according to a weekly average of ordinary 
hours worked even though more or less 
than 38 ordinary hours may be worked in 
any particular week of the work cycle. 

Special Note — Explanation of Averaging System. 
As provided in paragraph (b) of this subclause an 

employee whose ordinary hours may be more or less 
than 38 in any particular week of a work cycle, is to 
be paid her wages on the basis of an average of 38 
ordinary hours so as to avoid fluctuating wage 
payments each week. An explanation of the 
averaging system of paying wages is set out below: 

(i) Section B — Implementation of 38-Hour 
Week in Clause 16.—Hours of Work in 
subclause (1) (c) provides that in 
implementing a 38-hour week the ordinary 
hours of an employee may be arranged so 
that she is entitled to a day off, on a fixed 
day or rostered day basis, during each 
work cycle. It is in these circumstances that 
the averaging system would apply. 

(ii) If the 38-hour week is to be implemented 
so as to give an employee a day off in each 
work cycle this would be achieved if, 
during a work cycle of 28 consecutive days 
(that is, over four consecutive weeks) the 
employee's ordinary hours were arranged 
on the basis that for three of the four 
weeks she worked 40 ordinary hours each 
week and in the fourth week she worked 32 
ordinary hours. That is, she would work 
for eight ordinary hours each day, 
Monday to Friday inclusive for three 
weeks and eight ordinary hours on four 
days only in the fourth week — a total of 
19 days during the work cycle. 

(ill) In such case the averaging system applies 
and the weekly wage rates for ordinary 
hours of work applicable to the employee 
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shall be the average weekly wage rates set 
out for the employee's classification in 
Clause 27.—Wages of this award and shall 
be paid each week even though more or 
less than 38 ordinary hours are worked 
that week. 
In effect, under the averaging system, the 
employee accrues a "credit" each day she 
works actual ordinary hours in excess of 
the daily average which would otherwise 
be seven hours 36 minutes. This "credit" 
is carried forward so that in the week of 
the cycle that she works on only four days, 
her actual pay would be for an average of 
38 ordinary hours even though, that week, 
she works a total of 32 ordinary hours. 
Consequently, for each day an employee 
works eight ordinary hours she accrues a 
"credit" of 24 minutes (0.4 hours). 
The maximum "credit" the employee may 
accrue under this system is 0.4 hours on 19 
days; that is, a total of seven hours and 36 
minutes. 

(iv) As provided in subclause (6) of this clause, 
an employee will not accrue a' 'credit'' for 
each day she is absent from duty other 
than on annual leave, long service leave, 
holidays prescribed under this award, paid 
sick leave, workers' compensation or 
compassionate leave. 

(6) Absences from Duty 
(a) An employee whose ordinary hours are 

arranged in accordance with paragraph (c) 
of Section B — Implementation of 
38-Hour Week of Clause 16.—Hours of 
Work of this award and who is paid wages 
in accordance with paragraph (a) of 
subclause (5) hereof and is absent from 
duty (other than on annual leave, long 
service leave, holidays prescribed under 
this award, paid sick leave, workers' 
compensation or compassionate leave) 
shall, for each day she is so absent, lose 
average pay for that day calculated by 
dividing her average weekly wage rate by 
five. 

An employee who is so absent from duty 
for part of a day shall lose average pay for 
each hour she is absent by dividing her 
average daily pay rate by eight. 

(b) Provided when such an employee is absent 
from duty for a whole day she will not accrue a 
"credit" because she would not have worked 
ordinary hours that day in excess of seven hours 
36 minutes for which she would otherwise have 
been paid. Consequently, during the week of 
the work cycle she is to work less than 38 
ordinary hours she will not be entitled to 
average pay for that week. In that week, the 
average pay will be reduced by the amount of 
the' 'credit*; she does not accrue for each whole 
day during the work cycle she is absent. 
The amount by which an employee's average 
weekly pay will be reduced when she is absent 
from duty (other than on annual leave, long 
service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation 
or compassionate leave) is to be calculated as 
follows: 

Total of "credits" not 
accrued during cycle x average weekly pay 

38 
Examples: (An employee's ordinary hours are 

arranged so that she works eight ordinary hours on five 
days of each week for three weeks and eight ordinary 
hours on four days of the fourth week.) 

1. Employee takes one day off without authorisation 
in first week of cycle. 

Week of Cycle Payment 
1st Week = average weekly pay 

less one day's pay 
(i.e. one-fifth) 

2nd and 3rd Weeks = average weekly pay 
each week 

4th Week = average pay 
less credit not accrued 
on day of absence 

= average pay 
less 0.4 hours 
x average weekly pay 

38 
2. Employee takes each of the four days off without 

authorisation in the fourth week. 
Week of Cycle Payment 
1st, 2nd and 
3rd Weeks = average pay each week 
4th Week = average pay 

less four-fifths of 
average pay for the four 
days absent 
less total of credits not 
accrued that week 

= one-fifth average pay 
less four x 0.4 hours 
x average weekly pay 

38 
= one-fifth average pay 

less 1.6 hours 
x average weekly pay 

38 
(7) Alternative Method of Payment: An alterna- 

tive method of paying wages to that prescribed by 
subclauses (5) and (6) of this clause may be agreed 
between the employer and the majority of the 
employees concerned. 

(8) Day Off Coinciding with Pay Day: In the 
event that an employee, by virtue of the arrange- 
ment of her ordinary working hours, is to take a day 
off duty on a day which coincides with pay day, such 
employee shall be paid no later than the working day 
immediately following pay day. Provided that, 
where the employer is able to make suitable arrange- 
ments, wages may be paid on the working day 
preceding pay day. 

(9) Method of Payment: The employee may be 
paid her wages by cheque or into her bank account. 

(10) Termination of Employment: An employee 
who lawfully leaves her employment or is dismissed 
for reasons other than misconduct shall be paid all 
moneys due to her at the termination of her service 
with the employer. 

Provided that in the case of an employee whose 
ordinary hours are arranged in accordance with 
paragraph (c) of subclause (1) of Section B — 
Implementation of 38-Hour Week and who is paid 
average pay and who has not taken the day off due 
to her during the work cycle in which her employ- 
ment is terminated, the wages due to that employee 
shall include a total of credits accrued during the 
work cycle as detailed in the Special Note following 
paragraph (b) of subclause (4) of this clause. 

Provided further, where the employee has taken a 
day off during the work cycle in which her employ- 
ment is terminated, the wages due to that employee 
shall be reduced by the total of credits which have 
not accrued during the work cycle. 

(11) Details of Payments to be Given: Where an 
employee requests her employer to state in writing 
with respect to each week's wages the amount of 
wages to which she is entitled, the amount of 
deductions made therefrom, the net amount being 
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paid to her and the number of hours worked, the 
employer shall do so not less than two hours before 
the employee is paid. 

(12) Calculation of Hourly Rate: Except as pro- 
vided in subclause (6) of this clause the ordinary rate 
per hour shall be calculated by dividing the 
appropriate weekly rate by 38. 

(13) No deduction shall be made from an 
employee's wages unless the employee has 
authorised such deduction in writing. 

CHILD CARE CENTRES 
(Child Care Workers). 
Award No. 4 of 1983. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 460 of 1985. 

Between Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and MisceUaneous, 
WA Branch, Applicant and Catherine McAuley 
Day Care Centre and Others, Respondents. 

Order. 
HAVING heard Ms K. Digwood on behalf of the Appli- 
cant and Ms E. Gauci on behalf of the Respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Child Care Centres (Child Care 
Workers) Award No. 4 of 1983 be varied in 
accordance with the attached Schedule and that 
such variation shall have effect as and from the 
beginning of the first pay period commencing on or 
after 1 March 1987. 

Dated at Perth this 30th day of January 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 8.—Hours of Work: Delete this clause and 

insert the following in lieu: 
8.—Hours of Work. 

Section A — Hours: 
(1) The provisions of this clause apply to all 

employees to whom this award applies. 
(2) Subject to the provisions of this clause the 

ordinary hours of work shall be an average of 38 per 
week to be worked on one of the following bases: 

(a) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(b) 76 hours within a work cycle not exceeding 
14 consecutive days; or 

(c) 114 hours within a work cycle not exceed- 
ing 21 consecutive days; or 

(d) 152 hours within a work cycle not exceed- 
ing 28 consecutive days. 

(3) The ordinary hours of work shall be worked 
on any or all days of the week, Monday to Friday, 
inclusive, worked between the hours of 7.00 a.m. 
and 6.00 p.m. 
Section B — Implementation of 38-Hour Week: 

(1) Except as provided in subclause (2) hereof, the 
method of implementation of the 38-hour week may 
be any one of the following: 

(a) By an employee working less than eight 
ordinary hours each day; or 

(b) By an employee working less than eight 
ordinary hours on one or more days each 
week; or 

(c) By rostering employees off duty on various 
days of the week during a particular work 
cycle so that each employee has one day of 
ordinary hours off duty during that cycle. 
Provided that an employee's accrued day 
off each work cycle may continue to 
accrue to provide an entitlement to a 
maximum of 12 accrued days off in each 
12 month period. The accrued days off 
may then be taken in a minimum period of 
one week made up of five consecutive 
accrued days off in conjunction with 
annual leave or at a time mutually 
acceptable to the employer and the 
employee. 

(d) Any day off duty shall be arranged so that 
it does not coincide with a holiday pre- 
scribed in subclause (1) of Clause 14.— 
Public Holidays of this award. 

(2) Different methods of implementation of a 
38-hour week may apply to various groups or 
sections of employees in the establishment 
concerned. 

(3) Notice of Days Off Duty: Except as provided 
in subclause (4) hereof, in cases where, by virtue of 
the arrangement of her ordinary working hours, an 
employee in accordance with paragraph (c) of sub- 
clause (1) hereof, is entitled to a day off duty during 
her work cycle, such employee shall be advised by 
the employer at least four weeks in advance of the 
day she is to take off duty. 

(4) (a) An employer, with the agreement of the 
majority of employees concerned, may substitute 
the day an employee is to take off in accordance 
with paragraph (c) of subclause (1) hereof, for 
another day in the case of a failure or shortage of 
electric power or to meet the requirements of the 
business in the event of some emergency situation. 

(b) An employer and employee may by agreement 
substitute the day the employee is to take off for 
another day. 

2. Clause 9.—Overtime: Delete this clause and insert 
the following in lieu: 

9.—Overtime. 
(1) For all work performed on Monday to Friday 

beyond the ordinary hours as prescribed in Clause 
8.—Hours of Work of this award, payment shall be 
made at the rate of time and one half for the first 
two hours and double time thereafter. For the 
purposes of this subclause, ordinary hours shall 
mean the hours of work fixed in an establishment in 
accordance with section A — Hours and section B 
— Implementation of 38-Hour Week of Clause 
8.—Hours of Work. 

(2) Work performed on a Saturday or Sunday 
shall be paid at double time. 

3. Clause 10.—Absence Through Sickness: Delete this 
clause and insert the following in lieu: 

10.—Absence Through Sickness. 
(1) (a) An employee who is unable to attend or 

remain at her place of employment during the 
ordinary hours of work by reason of personal ill 
health or injury shall be entitled to payment during 
such absence in accordance with the provisions of 
this clause. 

(i) Employee who actually works 38 ordinary 
hours each week: 
An employee whose ordinary hours of 
work are arranged in accordance with 
paragraph (a) or (b) of subclause (1) of 
section B — Implementation of 38-Hour 
Week of Clause 8.—Hours of Work so 
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that she actually works 38 ordinary hours 
each week shall be entitled to payment 
during such absence for the actual 
ordinary hours absent. 

(ii) Employee who works an average of 38 
ordinary hours each week: 
An employee whose ordinary hours of 
work are arranged in accordance with 
paragraph (c) of subclause (1) of section B 
— Implementation of 38-Hour Week of 
Clause 8.—Hours of Work so that she 
works an average of 38 ordinary hours 
each week during a particular work cycle 
shall be entitled to pay during such absence 
calculated as follows: 

duration of absence x appropriate weekly rate 
ordinary hours normally 5 

worked that day 
An employee shall not be entitled to claim 
payment for personal ill health or injury 
nor will her sick leave entitlement be 
reduced if such ill health or injury occurs 
on the week day she is to take off duty in 
accordance with paragraph (c) of 
subclause (1) of section B — Implementa- 
tion of 38-Hour Week of Clause 
8.—Hours of Work. 

(b) Notwithstanding the provisions of paragraph 
(a) of this subclause an employer may adopt an 
alternative method of payment of sick leave entitle- 
ments where the employer and the majority of the 
employees so agree. 

(c) Entitlement to payment shall accrue at the rate 
of one-sixth of a week for each completed month of 
service with the employer. 

(d) If in the first or successive years of service with 
the employer an employee is absent on the ground of 
personal ill health or injury for a period longer than 
her entitlement to paid sick leave, payment may be 
adjusted at the end of that year of service, or at the 
time the employee's services terminate, if before the 
end of that year of service, to the extent that the 
employee has become entitled to further paid sick 
leave during that year of service. 

(2) The unused portions of the entitlement to paid 
sick leave in any one year shall accumulate from 
year to year and subject to this clause may be 
claimed by the employee if the absence by reason of 
personal ill health or injury exceeds the period for 
which entitlement has accrued during the year at the 
time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period 
exceeding 10 weeks in any one year of service. 

(3) To be entitled to payment in accordance with 
this clause the employee shall as soon as reasonably 
practicable advise the employer of her inability to 
attend for work, the nature of her illness or injury 
and the estimated duration of the absence. Provided 
that such advice, other than in extraordinary 
circumstances shall be given to the employer within 
24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to 
an employee who fails to produce a certificate from 
a medical practitioner dated at the time of the 
absence or who fails to supply such other proof of 
the illness or injury as the employer may reasonably 
require provided that the employee shall not be 
required to produce a certificate from a medical 
practitioner with respect to absences of two days or 
less unless after two such absences in any year of 
service the employer requests in writing that the next 
and subsequent absences in that year if any, shall be 
accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, 
the provisions of this clause apply to an employee 
who suffers personal ill health or injury during the 

time when she is absent on annual leave and the 
employee may apply for and the employer shall 
grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if 
the employee was confined to her place of residence 
or a hospital as a result of her personal ill health or 
injury for a period of seven consecutive days or 
more and she produces a certificate from a 
registered medical practitioner that she was so 
confined. Provided that the provisions of this para- 
graph do not relieve the employee of the obligation 
to advise the employer in accordance with subclause 
(3) of this clause if she is unable to attend for work 
on the working day next following her annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shdl not exceed the period of paid sick leave to 
which the employee was entitled at the time she 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and 
(c) of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced 
by the paid sick leave and the replaced annual leave 
may be taken at another time mutually agreed to by 
the employer and the employee or, failing agree- 
ment, shall be added to the employee's next period 
of annual leave or, if termination occurs before 
then, be paid for in accordance with the provisions 
of Clause 13.—Annual Leave. 

(e) Payment for replaced annual leave shall be at 
the rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 13.—Annual Leave 
shall be deemed to have been paid with respect to the 
replaced annual leave. 

(6) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 65 of the Western 
Australian Industrial Gazette at pages one to four, 
the paid sick leave standing to the credit of the 
employee at the date of transmission from service 
with the transmittor shall stand to the credit of the 
employee at the commencement of service with the 
transmittee and may be claimed in accordance with 
the provisions of this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to employees who are entitled 
to payment under the Workers' Compensation and 
Assistance Act 1983 nor to employees whose injury 
or illness is the result of the employee's own 
misconduct. 

(8) The provisions of this clause do not apply to 
casual employees. 

4. Clause 13."—Annual Leave: Delete paragraph (b) of 
subclause (4) of this clause and insert the following in 
lieu: 

(b) If after one month's continuous service in any 
qualifying 12 monthly period, an employee lawfully 
leaves her employment, or her employment is 
terminated by the employer through no fault of the 
employee, the employee shall be paid 2.923 hours' 
pay at her ordinary rate of wage in respect of each 
completed week of continuous service. 

5. Clause 16.—Payment of Salaries: Delete this clause 
and insert the following in lieu: 

16.—Payment of Salaries. 
(1) Salaries shall be paid weekly or fortnightly at 

the option of the employer. Where an employee's 
service has been terminated in accordance with this 
award, payment of all salaries due shall be made at 
the time the employee ceases employment. 
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(2) No deduction shall be made from an 
employee's salary unless the employee has 
authorised the deduction in writing. 

(3) Each employee shall be paid the appropriate 
rate shown in Clause 11.—Salaries of this award. 
Subject to subclause (4) of this clause payment shall 
be pro rata where less than the full week is worked. 

(4) From the date that a 38-hour week system is 
implemented by an employer salaries shall be paid as 
follows: 

(a) Actual 38 Ordinary Hours: In the case of 
an employee whose ordinary hours of 
work are arranged in accordance with 
paragraph (a) or (b) of subclause (1) of 
section B — Implementation of 38-Hour 
Week of Clause 8.—Hours of Work so 
that she works 38 ordinary hours each 
week, salaries shall be paid weekly or 
fortnightly according to the actual 
ordinary hours worked each week or 
fortnight. 

(b) Average of 38 Ordinary Hours: Subject to 
subclauses (5) and (6) hereof, in the case of 
an employee whose ordinary hours of 
work are arranged in accordance with 
paragraph (c) of subclause (1) of section B 
— Implementation of 38-Hour Week of 
Clause 8.—Hours of Work so that she 
works an average of 38 ordinary hours 
each week during a particular work cycle, 
salaries shall be paid weekly or fortnightly 
according to a weekly average of ordinary 
hours worked even though more or less 
than 38 ordinary hours may be worked in 
any particular week of the work cycle. 

Special Note — Explanation of Averaging System. 
As provided in paragraph (b) of this subclause an 

employee whose ordinary hours may be more or less 
than 38 in any particular week of a work cycle, is to 
be paid her salary on the basis of an average of 38 
ordinary hours so as to avoid fluctuating wage 
payments each week. An explanation of the 
averaging system of paying salaries is set out below: 

(i) Section B — Implementation of 38-Hour 
Week in Clause 8.—Hours of Work in 
subclause (1) (c) provides that in 
implementing a 3 8-hour week the ordinary 
hours of an employee may be arranged so 
that she is entitled to a day off, on a fixed 
day or rostered day basis, during each 
work cycle. It is in these circumstances that 
the averaging system would apply. 

(ii) If the 38-hour week is to be implemented 
so as to give an employee a day off in each 
work cycle this would be achieved if, 
during a work cycle of 28 consecutive days 
(that is, over four consecutive weeks) the 
employee's ordinary hours were arranged 
on the basis that for three of the four 
weeks she worked 40 ordinary hours each 
week and in the fourth week she worked 32 
ordinary hours. That is, she would work 
for eight ordinary hours each day, 
Monday to Friday inclusive for three 
weeks and eight ordinary hours on four 
days only in the fourth week — a total of 
19 days during the work cycle. 

(iii) In such case the averaging system applies 
and the weekly wage rates for ordinary 
hours of work applicable to the employee 
shall be the average weekly wage rates set 
out for the employee's classification in 
Clause 11.—Salaries of this award and 
shall be paid each week even though more 
or less than 38 ordinary hours are worked 
that week. 

In effect, under the averaging system, the 
employee accrues a "credit" each day she 
works actual ordinary hours in excess of 
the daily average which would otherwise 
be seven hours 36 minutes. This "credit" 
is carried forward so that in the week of 
the cycle that she works on only four days, 
her actual pay would be for an average of 
38 ordinary hours even though, that week, 
she works a total of 32 ordinary hours. 
Consequently, for each day an employee 
works eight ordinary hours she accrues a 
"credit" of 24 minutes (0.4 hours). 
The maximum "credit" the employee may 
accrue under this system is 0.4 hours on 19 
days; that is, a total of seven hours and 36 
minutes. 

(iv) As provided in subclause (6) of this clause, 
an employee will not accrue a "credit" for 
each day she is absent from duty other 
than on annual leave, long service leave, 
holidays prescribed under this award, paid 
sick leave, workers' compensation or 
bereavement leave. 

(5) Absences from Duty 
(a) An employee whose ordinary hours are 

arranged in accordance with paragraph (c) 
of Section B — Implementation of 
38-Hour Week of Clause 8.—Hours of 
Work of this award and who is paid 
salaries in accordance with paragraph (a) 
of subclause (4) hereof and is absent from 
duty (other than on annual leave, long 
service leave, holidays prescribed under 
this award, paid sick leave, workers' 
compensation or bereavement leave) shall, 
for each day she is so absent, lose average 
pay for that day calculated by dividing her 
average weekly salary rate by five. 

An employee who is so absent from duty 
for part of a day shall lose average pay for 
each hour she is absent by dividing her 
average daily pay rate by eight. 

(b) Provided when such an employee is absent 
from duty for a whole day she will not accrue a 
"credit" because she would not have worked 
ordinary hours that day in excess of seven hours 
36 minutes for which she would otherwise have 
been paid. Consequently, during the week of 
the work cycle she is to work less than 38 
ordinary hours she will not be entitled to 
average pay for that week. In that week, the 
average pay will be reduced by the amount of 
the' 'credit'' she does not accrue for each whole 
day during the work cycle she is absent. 
The amount by which an employee's average 
weekly pay will be reduced when she is absent 
from duty (other than on annual leave, long 
service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation 
or bereavement leave) is to be calculated as 
follows: 
Total of "credits" not 
accrued during cycle x average weekly pay 

38 

Examples: (An employee's ordinary hours are 
arranged so that she works eight ordinary hours on five 
days of each week for three weeks and eight ordinary 
hours on four days of the fourth week.) 

1. Employee takes one day off without authorisation 
in first week of cycle. 

Week of Cycle Payment 
1st Week = average weekly pay 

less one day's pay 
(i.e. one-fifth) 
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2nd and 3rd Weeks 

4th Week 

average weekly pay 
each week 
average pay 
less credit not accrued 
on day of absence 
average pay 
less 0.4 hours 

2. Employee takes each of the four days off without 
authorisation in the fourth week. 

Week of Cycle 
1st, 2nd and 
3rd Weeks 
4th Week 

Payment 

average pay each week 
average pay 
less four-fifths of 
average pay for the four 
days absent 
less total of credits not 
accrued that week 
one-fifth average pay 
less four x 0.4 hours 
x average weekly pay 

38 
one-fifth average pay 
less 1.6 hours 
x average weekly pay 

(6) Alternative Method of Payment: An alterna- 
tive method of paying salaries to that prescribed by 
subclauses (4) and (5) of this clause may be agreed 
between the employer and the majority of the 
employees concerned. 

(7) Day Off Coinciding with Pay Day: In the 
event that an employee, by virtue of the arrange- 
ment of her ordinary working hours, is to take a day 
off duty on a day which coincides with pay day, such 
employee shall be paid no later than the working day 
immediately following pay day. Provided that, 
where the employer is able to make suitable arrange- 
ments, salaries may be paid on the working day 
preceding pay day. 

(8) Method of Payment: The employee may be 
paid her salary by cheque or into her bank account. 

(9) Termination of Employment: An employee 
who lawfully leaves her employment or is dismissed 
for reasons other than misconduct shall be paid all 
moneys due to her at the termination of her service 
with the employer. 

Provided that in the case of an employee whose 
ordinary hours are arranged in accordance with 
paragraph (c) of subclause (1) of Section B — 
Implementation of 38-Hour Week and who is paid 
average pay and who has not taken the day off due 
to her during the work cycle in which her employ- 
ment is terminated, the salary due to that employee 
shall include a total of credits accrued during the 
work cycle as detailed in the Special Note following 
paragraph (b) of subclause (4) of this clause. 

Provided further, where the employee has taken a 
day off during the work cycle in which her employ- 
ment is terminated, the salary due to that employee 
shall be reduced by the total of credits which have 
not accrued during the work cycle. 

(10) Details of Payments to be Given: Where an 
employee requests her employer to state in writing 
with respect to each week's salary the amount of 
salary to which she is entitled, the amount of 
deductions made therefrom, the net amount being 
paid to her and the number of hours worked, the 
employer shall do so not less than two hours before 
the employee is paid. 

(11) Calculation of Hourly Rate: Except as pro- 
vided in subclause (6) of this clause the ordinary rate 
per hour shall be calculated by dividing the 
appropriate weekly rate by 38. 

(12) No deduction shall be made from an 
employee's salary unless the employee has 
authorised such deduction in writing. 

6. Clause 20.—Bereavement Leave: Delete this clause 
and insert the following in lieu: 

20.—Bereavement Leave. 
An employee shall, on the death within Australia 

of a wife, husband, de facto wife or de facto 
husband, father, father-in-law, mother, mother-in- 
law, brother, sister, child or stepchild be entitled on 
notice, of leave up to and including the day of the 
funeral of such relation and such leave shall be 
without deduction of pay for a period not exceeding 
the number of hours worked by the employee in two 
ordinary working days. Proof of such death shall be 
furnished by the employee to the satisfaction of the 
employer. 

Provided that payment in respect of bereavement 
leave is to be made only where the employee 
otherwise would have been on duty and shall not be 
granted in any case where the employee concerned 
would have been off duty in accordance with her 
roster, or on long service leave, annual leave, sick 
leave, workers' compensation, leave without pay or 
on a public holiday. 

An employee shall not be entitled to claim 
payment for bereavement leave on a day when that 
employee is absent on an accrued day off in 
accordance with the provisions of Clause 8.—Hours 
of Work of this award. An employee whilst on 
bereavement leave prescribed by this clause shall 
continue to accrue an entitlement to an accrued day 
off as prescribed by Clause 8.—Hours of Work of 
this award. 

COUNTRY HIGH SCHOOLS HOSTELS. 
Award No. 7A of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 254 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Country High Schools 
Hostels Authority, Respondent. 

Order. 
HAVING heard Mr C. V. Evans on behalf of the Appli- 
cant and Mr G. Edwards on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Country High Schools Hostels Award 
No. 7A of 1979 as varied be further varied in 
accordance with the following schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
29th day of January 1987. 

Dated at Perth this 11th day of February 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 14.—Contract of Service: Delete subclause (5) 

of this clause and insert the following in lieu: 
(5) (a) Subject to the provisions of paragraph (b) 

of this subclause, during the school vacation periods 
the employer shall be relieved of the obligation to 
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provide work and the worker shall not be entitled to 
the payment of wages in respect of any such period 
during which no work is performed other than any 
period during which the worker is on annual leave. 

(b) As the means of working a 38-hour week, a 
worker shah be entitled to payment including shift 
and weekend penalties for the following days on 
which the worker shall not be required to attend for 
work: 

(i) three days at the end of the first term 
vacation; 

(ii) three days at the end of the second term 
vacation; 

(iii) five agreed days during the Christmas 
vacation; 

(iv) and one other day by negotiation between 
the employer and the employee provided 
that such day shall be during school 
vacation time. 

(c) During any absence referred to in paragraph 
(b) hereof, a worker shall not be entitled to claim the 
benefit of any holidays or leave prescribed by this 
award. 

(d) A part-time employee shall be given payment 
for the days referred to in paragraph (b) of this 
subclause in the proportion that the hours worked 
each week bear to 40. 

DEPARTMENT OF FISHERIES AND WILDLIFE 
COMMUTED OV ERTIME AND SEAGOING 

ALLOWANCES. 
Agreement No. 2 of 1983. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 53 of 1986. 

Between Civil Service Association of Western Australia 
Incorporated, Applicant and Public Service Board, 
Respondent. 

Order. 
HAVING heard Mr R.J. Manning on behalf of the 
Applicant and Mr G.L. Stafford on behalf of the 
Respondent, the Commission, constituted by the Public 
Service Arbitrator, having satisfied itself that the terms 
of the General Order of the Commission No. 261 of 
1986, dated 23 July 1986, have been complied with, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, and by consent, hereby 
orders — 

That the Department of Fisheries and WOdlife 
Commuted Overtime and Seagoing Allowances 
Agreement 1983, as amended, be further amended 
in accordance with the following Schedule with 
effect on and from the 1st day of December 1986. 

Dated at Perth this 16th day of December 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] PublicService Arbitrator. 

Schedule. 
1. Delete Clause 8.—Sea Going Allowances and insert 

in lieu thereof:— 
8.—Sea Going Allowances. 

(1) Victualling Allowance — Departmental 
Vessels 

(a) An officer who, in accordance with his 
duty, is required to live on board a vessel 
and is necessarily absent from his usual 

place of residence overnight, shall be paid 
a victualling allowance of $16.50 per day 
to cover victualling and all incidences of 
employment other than overtime. 

(b) The daily allowance shall be paid for each 
day exceeding eight hours spent on board a 
vessel, provided that one half of the 
allowance shall be paid for any part of a 
day not exceeding eight hours. 

(c) Where a cook is provided the daily 
allowance shall be $12.35 or $6.15 per day 
as appropriate. 

(2) Victualling Allowance — Non Departmental 
Vessels 

(a) Charges for victualling levied on an officer 
when accommodated on other than a 
departmental vessel shall be met by the 
Department and the victualling allowance 
referred to in subclause (1) of this clause is 
not payable. 

(b) Subject to the decision of the Director that 
the difficulties of living on board the non 
departmental vessel are greater than those 
normally encountered on a departmental 
vessel, an allowance of $15.05 for each 
occasion on which the officer is 
accommodated overnight, shall be paid. 

(3) Hard Lying Allowance — All Vessels: To 
compensate for difficulties associated with living in 
small vessels at sea an allowance of 35 cents per hour 
shall be paid to officers for every hour spent at sea in 
excess of 36 consecutive hours on a single trip. 

(4) An officer in receipt of an allowance pre- 
scribed by this clause shall not receive payment of 
allowances prescribed in Clause 5 of the Public 
Service Miscellaneous Allowances Award 1982 No. 
14 of 1982. 

DEPARTMENT OF MARINE AND HARBOURS 
COMMUTED OVERTIME AND SEAGOING 

ALLOWANCE. 
Agreement No. 28 of 1983. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 52 of 1986. 

Between Civil Service Association of Western Australia 
Incorporated, Applicant and Public Service Board, 
Respondent. 

Order. 
HAVING heard Mr R.J. Manning on behalf of the 
Applicant and Mr G.L. Stafford on behalf of the 
Respondent, the Commission, constituted by the Public 
Service Arbitrator, having satisfied itself that the terms 
of the General Order of the Commission No. 261 of 
1986, dated 23 July 1986, have been complied with, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, and by consent, hereby 
orders — 

That the Department of Marine and Harbours 
Commuted Overtime and Seagoing Allowance 
Agreement 1983, as amended, be further amended 
by deleting the amount of $15.50 in subclause (1) (a) 
of Clause 9.—Sea Going Allowances and inserting 
in lieu the amount of $16.50, with effect on and 
from the 1st day of December 1986. 

Dated at Perth this 16th day of December 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] PublicService Arbitrator. 
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ENGINE DRIVERS (Building and Steel Construction). 
Award No. 20 of 1973. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1069 of 1986. 

Between the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, Applicant 
and Master Builders' Association of Western 
Australia (Union of Employers), Perth and Others, 
Respondents. 

Order. 
HAVING heard Mr S. Pike on behalf of the applicant 
and Mr S. Smith on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Engine Drivers (Building and Steel 
Construction) Award No. 20 of 1973 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
date hereof. 

Dated at Perth this 5th day of December 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete 11.—Meal Money 

and insert in lieu 11.—Meal Allowance. 
2. Clause 11.—Meal Money: Delete this clause and 

insert in lieu: 
11.—Meal Allowance. 

(1) Where an employee, without being notified on 
the previous day or earlier, has to continue working 
after the usual knock-off time for more than two 
hours, he shall be provided with any meal required 
or shall be paid $4.60 in lieu thereof, and if owing to 
the overtime worked, a second or subsequent meal is 
required he shall be supplied with each meal or be 
paid $3.10 for each meal so required. Provided that 
this subclause shall not apply to an employee 
residing in the same locality as his place of 
employment who can reasonably return home for a 
meal. 

(2) Provided that where the majority of 
employees on a particular site are entitled to a meal 
allowance as prescribed by the relevant State or 
Federal Award after working past the usual knock- 
off time for VA hours then that condition shall 
apply in lieu of the two hour qualifying period 
contained in subclause (1). 

(3) Provided that the above subclauses shall not 
apply to an employee who is provided with 
reasonable board and lodging or who is receiving a 
distant job allowance in lieu thereof as provided for 
in Clause 23 (1) (a). 

ENGINE DRIVERS (State Energy Commission). 
Award No. 15 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1200 of 1986. 

Between the State Energy Commission of Western 
Australia, Applicant and the Federated Engine 
Drivers' and Firemen's Union of Workers of 
Western Australia, Respondent. 

Order. 
HAVING heard Mr S. Dunstan on behalf of the appli- 
cant and Mr S. Pike on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Engine Drivers' (State Energy 
Commission) Award No. 15 of 1977 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
21st day of February 1986. 

Dated at Perth this 29th day of January 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 28.—Allowances and Special Provisions: 
1. Delete the words "subclauses (4) and (7)" 

appearing in paragraph (b) of subclause (5) and insert 
"subclause (4)". 

2. Delete subclause (7). 

ENGINEERING TRADES (Government). 
Award Nos. 29, 30 and 31 of 1961 and 3 of 1962. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1126 of 1986. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch; Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia and Electrical Trades Union of Workers 
of Australia (Western Australian Branch), Perth, 
Applicants and Board of Management, Princess 
Margaret Hospital and Others, Respondents. 

Order. 
HAVING heard Dr J. Crouch on behalf of the applicants 
and Mr J. Ross on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Engineering Trades (Government) 
Award 1967 Award Nos. 29, 30 and 31 of 1961 and 3 
of 1962 be varied (and consolidated) in accordance 
with the following Schedule and that such variation 
and consolidation shall have effect from the begin- 
ning of the first pay period commencing on or after 
the date hereof. 

Dated at Perth this 13th day of January 1987. • 

(Sgd.) G.G. HALLIWELL, 
Senior Commissioner. 

Schedule. 

1.—Title. 
This Award shall be known as the "Engineering 

Trades (Government) Award 1967 Award Nos. 29, 30 
and 31 of 1961 and 3 of 1962" and replace the following 
awards and industrial agreements, namely: 

Award No. 29 of 1957 (Engineering Trades); 
Award No. 19 of 1930 (Moulders); 
Award No. 15 of 1958 (Radio and Telecommuni- 

cations); 

[L.S.] 
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Award No. 93 of 1965 (Metal Trades — Broome 
Jetty Construction); 

Award No. 253 of 1962 (Metal Trades — Double 
bottom Tanks — MV "Koojarra"); in so far as 
that award applies to workers bound by Award 
No. 29 of 1957; 

Agreement No. 20 of 1930 (State Implement Works 
— Long Service Leave); 

Agreement No. 40 of 1930 (Long Service Leave); 
and any amendments to the foregoing awards or 
agreements. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Definitions. 
6. Contract of Service. 
7. Higher Duties. 
8. Under-Rate Employees. 
9. No New Designation. 
10. No Reduction. 
11. Apprentices. 
12. Hours of Duty. 
13. Overtime. 
14. Shiftwork. 
15. Payment of Wages. 
16. Special Rates and Provisions. 
17. Car Allowance. 
18. Fares and Travelling Allowance. 
19. Distant Work — Construction. 
20. District Allowances. 
21. Holidays. 
22. Annual Leave. 
23. Sick Leave. 
24. Long Service Leave. 
25. Shop Stewards. 
26. Notice Boards. 
27. Right of Entry. 
28. Board of Reference. 
29. Compassionate Leave. 
30. Leave to Attend Union Business. 

First Schedule — Wages. 
Second Schedule — List of Respondents. 
Third Schedule — Memoranda of Agreement. 

3.—Area and Scope. 
(1) Subject to the provisions of subclause (2) of this 

clause, this award relates to the industries carried on by 
the respondents mentioned in the Second Schedule to 
this award and applies to all employees employed in any 
of such industries in the callings mentioned in the First 
Schedule. 

(2) This award does not apply to the construction or 
maintenance of water supply, sewerage or drainage 
works within the area covered by the Water Supply 
Award No. 8 of 1956 or any award replacing that award. 

4.—Term. 
This award shall operate for a period of three years 

from the date hereof. (The date of this award is the 25th 
day of October 1967.) 

5.—Definitions. 
(1) "Construction work" means work on site in or in 

connection with: 
(a) the construction of a large industrial under- 

taking or any large civil engineering project; 
(b) the construction or erection of any multi-storey 

building; and 
(c) the construction, erection or alteration of any 

other building, structure or civil engineering 
project which the employer and the union or 
unions concerned agree or, in the event of dis- 
agreement, which the Board of Reference 
declares to be construction work for the 
purpose of this award. 

(2) "Motor Mechanic" means an employee engaged in 
assembling (except for the first time in Australia), 
making, repairing, altering or testing the metal parts 
(including electric) of the engines or chassis of motor 
vehicles other than motor cycles. 

(3) "Process Worker" means an employee engaged on 
repetition work on any automatic, semi-automatic, or 
single purpose machine, or any machine fitted with jigs, 
gauges, or other tools, rendering operations mechanical, 
or in the assembling of parts of mechanical appliances or 
other metallic articles so made, or any repetitive hand 
processes. 

(4) "Toolmaker" means a tradesman making and/or 
repairing any precision tool, gauge, die or mould to be 
affixed to any machine, who designs or lays out his work 
and is responsible for its proper completion. 

(5) "Welder — special class" means a tradesman using 
electric arc and/or oxy-acetylene equipment and who is 
required to, and is competent to, apply general trade 
experience in welding all the following classes of metals; 
mild steel, stainless steel, cast iron, aluminium, copper, 
brass, die cast metal and magnesium. 

(6) "First-class welder" means an employee using oxy- 
acetylene, electric arc or petrol or coal gas blow pipe on 
any work other than that of a second, third or fourth 
class welder as defined. 

(7) "Second-class welder" means an employee, 
who — 

(a) uses any of the foregoing types of welding 
apparatus in filling castings; or 

(b) welds with the aid of jigs; or 
(c) operates automatic welding machines for the 

setting up of which he is not responsible; or 
(d) operates a profile cutting or a straight line 

cutting machine. 

(8) "Third-class welder" means an employee who uses 
any of the foregoing types of welding apparatus in 
tacking preparatory to the completion of work by any 
other employee. 

(9) "Fourth-class welder" means an employee using 
an electric spot or butt-welding machine, or cutting scrap 
with oxy-acetylene blow pipe, petrol or coal gas blow 
pipe. 

(10) "Electrician — special class" means, subject to 
paragraph (c) hereunder, an electrical fitter or electrical 
installer who — 

(a) (i) has satisfactorily completed a pre- 
scribed post trade course in industrial 
electronics; or 

(ii) has, whether through practical 
experience or otherwise, achieved a 
standard of knowledge comparable to 
that which would be achieved under 
subparagraph (i) hereof; and 

(b) (i) is engaged on work on or in connection 
with complicated or intricate circuitry, 
which work requires for its performance 
the standard of knowledge referred to in 
paragraph (a) hereof; and 

(ii) is able, where necessary and practicable 
to perform such work without super- 
vision and to examine, diagnose and 
modify systems comprising inter- 
connected circuits, but does not include 
such an employee unless the work on 
which he is engaged requires for its 
performance knowledge in excess of 
that gained by the satisfactory comple- 
tion of the appropriate Technical 
College trade course. 

(c) For the purposes of this award an employee 
shall be deemed to be an electrician — special 
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class only for the time during which he meets 
the foregoing conditions unless — 

(i) that time exceeds 16 hours per week; or 
(ii) in the opinion of his employer or, in the 

event of disagreement, in the opinion of 
the Board of Reference that time is 
likely during the course of his employ- 
ment to exceed two days per week on 
average; 

in which case he shall be classified as electrician 
— special class for as long as his employment 
continues on either of those bases. 

(d) In the event of disagreement about the imple- 
mentation of this electrician — special class 
provision, a Board of Reference shall deter- 
mine the matter. 

(e) For the purpose of this definition the following 
courses are deemed to be prescribed post trade 
courses in industrial electronics — 

(i) Post Trade Industrial Electronics 
Course of the NSW Department of 
Technical Education. 

(ii) The Industrial Electronics Course 
(Grades 1 and 2) as approved by the 
Education Department of Victoria. 

(iii) The Industrial Electronics Course of the 
South Australian School of Electrical 
Technology. 

(iv) Industrial Electronics (Course "C") of 
the Department of Education, Queens- 
land. 

(v) The Industrial Electronics Course of the 
Technical Education Department of 
Tasmania. 

(vi) The Certificate in Industrial Electronics 
of the Technical Education Division, 
Education Department of Western 
Australia. 

(11) "Electronics Tradesman" means an electrical 
tradesman working at a level beyond that of electrician 
special class and who is mainly engaged in applying his 
knowledge and skills to the tasks of installing, repairing, 
maintaining, servicing, modifying, commissioning, 
testing, fault finding and diagnosing of various forms of 
machinery and equipment which are electronically con- 
trolled by complex digital and/or analogue control 
systems utilising integrated circuitry. The application of 
this skill and knowledge would require an overall under- 
standing of the operating principles of the systems and 
equipment on which the tradesman is required to carry 
out his tasks. 

To be classified as an electronics tradesman, a 
tradesman must have at least three years on the job 
experience as a tradesman in electronics systems utilising 
integrated circuits and in addition must have satis- 
factorily completed a post trades course in electronics 
equivalent to at least two years part-time study. 

In addition, to be classified as an electronics 
tradesman, a tradesman must be capable of: 

(a) Maintaining and repairing multi-function 
printed circuitry using circuit diagrams and test 
equipment. 

(b) Working under minimum supervision and 
technical guidance. 

(c) Providing technical guidance within the scope 
of the work described in this definition. 

(d) Preparing reports of a technical nature on 
specific tasks or assignments as directed and 
within the scope of the work described in this 
definition. 

(12) "Instrumentation and Controls Tradesman" 
means an instrument tradesman working at a level 
beyond that of instrument tradesman — complex 
systems and who is mainly engaged in applying his skills 
and knowledge to installing, repairing, maintaining, 

servicing, testing, modifying, commissioning, calibrating 
and fault finding industrial instruments which make up a 
complex control system which utilises some combination 
of electrical, mechanical, hydraulic and pneumatic 
principles and electronic circuitry containing complex 
analogue and/or digital control systems utilising 
integrated circuitry. 

The application of this skill and knowledge would 
require an overall understanding of the operating mode 
or principles of the various types of measurement and 
control devices on which the tradesman is required to 
perform his tasks. To be classified as an instrumentation 
and controls tradesman, a tradesman must have at least 
three years on the job experience as a tradesman — 12 
months of which must be at the level of instrument 
tradesman — complex systems and in addition must have 
completed a related post-trades course equivalent to at 
least two years part-time study. 

In addition, to be classified as an instrumentation and 
controls tradesman, a tradesman must be capable of: 

(a) maintaining and repairing multi-function 
printed circuitry of the type described in this 
definition using circuit diagrams and test 
equipment; 

(b) working under minimum supervision and 
technical guidance; 

(c) providing technical guidance within the scope 
of the work described in the definition; and 

(d) preparing reports of a technical nature on 
specific tasks or assignments as directed and 
within the scope of the work described in this 
definition. 

(13) "Instrument Tradesman — Complex Systems" 
means an instrument tradesman who is mainly engaged 
in installing, repairing, maintaining, servicing, testing, 
modifying, commissioning, calibrating and fault finding 
instruments which make up a complex control system 
which utilises some combination of electrical, electronic, 
mechanical, hydraulic and pneumatic principles. 

To be classified as an instrument tradesman — 
complex systems, a tradesman will have: 

(a) had a minimum of two years on the job 
experience as a tradesman working predomi- 
nantly on complex and/or intricate instrument 
systems as will enable him to perform such 
work under minimum supervision and 
technical guidance; and 

(b) satisfactorily completed an appropriate post 
trade course equivalent to at least two years 
part-time study or has achieved to the satis- 
faction of the employer a comparable standard 
of skill and knowledge by other means 
including in-plant training or on the job 
experience referred to in (a) above. 

6.—Contract of Service. 
(1) The contract of service shall be by the week and 

shall be terminable by one week's notice on either side or 
by the payment or forfeiture, as the case may be, of a 
week's wage in lieu of such notice. 

(2) The employer shall be under no obligation to pay 
for any day not worked on which the employee is 
required to present himself for duty, except where such 
absence from work is due to illness and comes within the 
provisions of Clause 23.—Sick Leave or such absence is 
on account of holidays to which the employee is entitled 
under the provisions of this award. 

(3) This clause does not affect an employer's right to 
dismiss an employee for misconduct and an employee so 
dismissed shall be paid wages up to the time of dismissal 
only. 

(4) An employer is entitled to deduct payment for any 
day or portion of a day on which an employee cannot be 
usefully employed because of a strike by any of the 
unions party to this award or by any other union or 
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association or through the breakdown of the employer's 
machinery or through any stoppage of work by any cause 
which the employer cannot reasonably prevent. 

7.—Higher Duties. 
An employee engaged on duties carrying a higher rate 

than his ordinary classification shall be paid the higher 
rate for the time he is so engaged, but if he is so engaged 
for more than two hours of one day, or shift he shall be 
paid the higher rate for the whole day or shift. 

Provided however, that no higher duties will be paid to 
employees who are required to act in any position within 
the establishment of the employer whilst the permanent 
occupant is on a rostered day off duty as prescribed by 
Agreements or Awards relating to 38-hour week 
provisions or in the case of Government Officers, flexible 
working arrangements which contain provisions for a 
rostered day off duty. 

8.—Under-Rate Employees. 
(1) Any employee who by reason of old age or 

infirmity is unable to earn the minimum wage may be 
paid such lesser wage as may from time to time be agreed 
upon in writing between the union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board, and 
pending the Board's decision the employee shall be 
entitled to work for and be employed at the proposed 
lesser rate. 

9.—No New Designation. 
No new designation shall be introduced during the 

currency of this award so as to reduce the status of any 
employee covered thereby. 

10.—No Reduction. 
This award shall not in itself operate to reduce the 

wages of any employee who is at present receiving above 
the minimum rate prescribed for his class of work. 

11.—Apprentices. 
(1) Apprentices may be taken in the ratio of one 

apprentice for every two or fraction of two (the fraction 
being not less than one) journeymen and shaU not be 
taken in excess of that ratio unless — 

(a) The union or unions concerned so agree; or 
(b) The Commission so determines. 

(2) Where an apprentice's rostered day off duty as pre- 
scribed in Clause 12.—Hours of Duty falls within a 
period of block release, an alternative rostered day off 
will be arranged at a mutually convenient time to the 
employer and the apprentice. 

12.—Hours of Duty. 
(1) (a) The provisions of this subclause apply to all 

employees other than those engaged on continuous shift 
work. 

(b) Except as provided elsewhere in this Award and the 
ordinary working hours shall be an average of hours 38 
per week to be worked in accordance with the following 
provisions: 

(i) Four Week Cycle. The ordinary working hours 
shall be worked in a 20 day four week cycle, 
Monday to Friday inclusive, with 19 working 
days of eight hours each, between the hours of 
7.00 a.m. and 6.00 p.m. with 0.4 of one hour on 
each day worked accruing sis an entitlement to 
take the fourth Monday in each cycle as a day 
off paid for as though worked; or 

(ii) The ordinary working hours shall be 76 worked 
over nine days per fortnight exclusive of 
Saturdays and Sundays between the hours of 
7.00 a.m. and 6.00 p.m. with the 10th day to be 
taken as unpaid rostered day off. 

53121-2 

By agreement between the unions and the 
employer, the daily hours of work of equal 
duration for the nine working days or 
alternatively may vary to suit the requirements 
of the employer. 

(c) Where the first night shift in any week commences 
on Monday night, the night shift commencing on Friday 
and finishing not later than 8.00 a.m. on Saturday of that 
week, shall be deemed to have been worked on the 
Friday. 

(d) Starting or finishing times outside the limits pre- 
scribed in subclause (1) (b) of this clause may, in any 
particular case, be fixed by agreement between the 
employer and the union or unions concerned. 

(e) The ordinary working hours shall be consecutive 
except for a meal interval which shall not exceed one 
hour. 

(i) Subject to the provisions of this paragraph, a 
rest period of seven minutes from the time of 
ceasing to the time of resumption of work shall 
be allowed each morning. 

(ii) The rest period shall be counted as time off 
duty without deduction of pay and shall be 
arranged at a time and in a manner to suite the 
convenience of the employer. 

(iii) Refreshments may be taken by employees 
during the rest period but the period of seven 
minutes shall not be exceeded under any 
circumstances. 

(iv) An employer who satisfies the Commission that 
any employee has breached any condition 
expressed or implied in this paragraph may be 
exempted from liability to allow the rest period. 

(2) (a) The provisions of this subclause apply only to 
employees engaged on continuous shift work. 

(b) 40 hours (inclusive of crib time) shall constitute a 
week's work to be worked in five shifts of eight hours 
each. Provided that this clause shall be deemed to have 
been complied with if the ordinary working hours do not 
exceed 80 hours per fortnight to be worked in shifts of 
eight hours each. For the purpose of this proviso a 
"fortnight" means any two consecutive weekly pay 
periods. 

(c) 0.4 of one hour of each such shift worked shall 
accrue at ordinary time rates as an entitlement to take the 
20th day off in each four weekly cycle as a rostered day 
off, paid for as though worked. 

(3) (a) The provisions of this subclause relate to work 
arrangements which result from the introduction of a 
38-hour week. 

(b) Where such agreed rostered day off in each 10 or 
20 day work cycle falls on a Public Holiday as prescribed 
in Clause 21.—Holidays, the next working day shall be 
taken in lieu of the rostered day off unless an alternate 
day in that four weekly cycle or nine day fortnight is 
agreed in writing between the employer and employee. 

(c) Except as provided elsewhere in this Award, each 
day of paid leave taken and any Public Holiday 
occurring during any four week cycle shall be regarded as 
a day worked for the purpose of calculating the accrual 
towards the rostered day off on the 20th day. 

(d) Except as provided elsewhere in this Award an 
employee who has not worked or is not regarded by 
reason of subclause (3) (c) above as having worked a 
complete 19 day four week cycle shall receive pro rata 
accrued entitlements for each day worked in such cycle, 
payable for the rostered day off. 

(e) Maintenance of Rosters 
(i) The employer is responsible for the preparation 

of the roster which will allow one day off in 
each 10 working day cycle as the case may be, 
for employees. The maintenance of the rosters 
shaU be the responsibility of the employer and 
alterations may be made to meet the needs of 
the employer. 
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(ii) Any dispute concerning rosters shall be referred 
to a meeting of the employer and the unions 
concerned. 

(f) Should it not be possible because of the operational 
requirements of the employer, for an employee to take a 
rostered day off when it falls due as specified in this 
clause, the employee will be re-rostered for another day 
off duty within 10 working days unless such other time is 
agreed between the employer and the employee. 

The rostered day off shall be the first or last working 
day of the week unless another day is agreed between the 
employer and employee. 

(g) As a result of the introduction of the 38-hour week 
19 day work cycle there will be no entitlement to payment 
for time accrued towards a rostered day off on either 
termination or dismissal, nor will there be any require- 
ment to accumulate a full credit prior to being entitled to 
a rostered day off. 

13.—Overtime. 
(1) (a) The provisions of this subclause apply to all 

employees other than those engaged on continuous shift 
work. 

(b) Except as hereinafter provided, all time worked in 
excess of or outside of the usual working hours on any 
day shall be paid for at the rate of time and a half for the 
first two hours and double time thereafter. 

(c) Where work is done on Saturdays, the employee 
shall be paid at the rate of time and a half for the first two 
hours and double time thereafter, but if work is per- 
formed on a Sunday, or after 12 noon on a Saturday the 
worker shall be paid double time for all time so worked 
but this paragraph does not apply in a case to which 
paragraph (c) of subclause (1) of Clause 12.—Hours of 
Duty applies. 

(d) When an employee is required for duty during his 
usual meal time, he shall be paid at overtime rates until he 
gets his meal. 

(e) In computing overtime each day shah stand alone 
but when an employee works overtime which continues 
beyond 12 midnight on any day, the time worked after 12 
midnight shall be deemed to be part of the previous day's 
work for the purpose of this subclause. 

(2) (a) The provisions of this subclause apply only to 
employees engaged on continuous shift work. 

(b) Subject to the provisions of paragraph (c) of this 
subclause all time worked in excess of or outside the 
ordinary working hours as prescribed, or on a shift other 
than a rostered shift, shall be paid for at the rate of 
double time, except where an employee is called upon to 
work a sixth shift in not more than one week in any four 
weeks, when he shall be paid for such shift at time and a 
half for the first four hours and double time thereafter. 

(c) Time worked in excess of the ordinary working 
hours shall be paid for at ordinary rates — 

(i) if it is due to private arrangements between the 
employees themselves; or 

(ii) if it does not exceed two hours and is due to a 
relieving man not coming on duty at the proper 
time; or 

(iii) if it is for the purpose of effecting the 
customary rotation of shifts. 

(3) The provisions of this subclause apply to all 
employees. 

(a) Overtime provisions will not apply until the 
ordinary hours which includes the daily accrual 
time towards a rostered day off as provided in 
Clause 12.—Hours of Duty, have been worked. 

(b) Overtime on shift work shall be based on the 
rate payable for shift work. 

(c) (i) When overtime work is necessary it 
shall, wherever reasonably practicable 
be so arranged that employees have at 
least 10 consecutive hours off duty 
between the work on successive days. 

(ii) An employee (other than a casual 
employee) who works so much overtime 
between the termination of his ordinary 
work on one day and the commence- 
ment of his ordinary work on the next 
day that he has not had at least 10 
consecutive hours off duty between 
those times shall, subject to this 
paragraph, be released after completion 
of such overtime until he has had 10 
consecutive hours off duty without loss 
of pay for ordinary working time 
occurring during such absence. 

(iii) If, on the instructions of his employer, 
such an employee resumes or continues 
work without having had such 10 con- 
secutive hours off duty, he shall be paid 
at double time rates until he is released 
from duty for such period and he shall 
then be entitled to be absent until he has 
had 10 consecutive hours off duty 
without loss of pay for ordinary 
working time occurring during such 
absence. 

(iv) Where an employee (other than a casual 
employee or an employee engaged on 
continuous shift work) is called into 
work on a Sunday or holiday preceding 
an ordinary working day, he shall, 
wherever reasonably practicable, be 
given 10 consecutive hours off duty 
before his usual starting time on the next 
day. If this is not practicable then the 
provisions of subparagraphs (ii) and (iii) 
of this paragraph shaE apply mutatis 
mutandis. Provided that overtime 
worked as a result of a recall, shaE not 
be regarded as overtime for the purpose 
of this paragraph, when the actual time 
worked is less than three hours on such 
recalls or on each of such recaEs. 

(v) The provisions of this paragraph shall 
apply in the case of shift employees who 
rotate from one shift to another, as if 
eight hours were substituted for 10 
hours when overtime is worked — 

(aa) for the purpose of changing shift 
rosters; or 

(bb) where a shift employee does not 
report for duty; or 

(cc) where a shift is worked by 
arrangement between the 
employees themselves. 

(d) When an employee is recaEed to work after 
leaving the job — 

(i) he shall be paid for at least three hours 
at overtime rates; 

(ii) time reasonably spent in getting to and 
from work shaE be counted as time 
worked. 

(e) An employee shall not be compelled to work 
more than five hours without a break for a 
meal. 

(f) Subject to the provisions of paragraph (g) of 
this subclause, an employee required to work 
overtime for more than one hour shaE be 
suppEed with a meal by the employer or be paid 
$4.30 for a meal, and if, owing to the amount 
of overtime worked, a second or subsequent 
meal is required he shaE be supplied with each 
such meal by the employer or be paid $2.95 for 
each meal so required. 
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(g) The provisions of paragraph (f) of this sub- 
clause do not apply — 

(i) in respect of any period of overtime for 
which the employee has been notified on 
the previous day or earlier that he will be 
required; or 

(ii) to any employee who lives in the locality 
in which the place of work is situated in 
respect of any meal for which he can 
reasonably go home. 

(h) If an employee to whom subparagraph (i) of 
paragraph (g) of this subclause applies has, as a 
consequence of the notification referred to in 
that subclause, provided himself with a meal or 
meals and is not required to work overtime or is 
required to work less overtime than the period 
notified, he shall be paid, for each meal pro- 
vided and not required, the appropriate 
amount prescribed in paragraph (f) of this 
subclause. 

(i) An employee required to work continuously 
from 12 midnight to 6.30 a.m. and ordered 
back to work at 8.00 a.m. the same day shall be 
paid $1.98 for breakfast. 

0) (i) An employer may require any employee 
to work reasonable overtime at overtime 
rates, and such employee shall work 
overtime in accordance with such 
requirements. 

(ii) No union or association party to this 
award, or employee or employees 
covered by this award, shall in any way, 
whether directly or indirectly, be a party 
to or concerned in any ban, limitation, 
or restriction upon the working of 
overtime in accordance with the require- 
ments of this paragraph. 

(k) The provisions of this subclause do not operate 
so as to require payment of more than double 
time rates, or double time and a half on a 
holiday prescribed under this award, for any 
work except and to the extent that the 
provisions of Clause 16.—Special Rates and 
Provisions of this award apply to that work. 

(4) The provisions of this clause do not apply to 
employees employed by the Department of Conservation 
and Land Management when they are instructed by the 
employer to attend fire service and so attend. The 
existing custom and practice shall apply in such 
circumstances. 

(5) Notwithstanding the foregoing provisions of this 
clause — 

(a) Systematic overtime in the State Engineering 
Works and Jewell Street Workshops of the 
Plant Engineer shall not be worked but in the 
case of emergency as hereinafter defined 
overtime may be worked in such workshops 
aforesaid subject to the following terms and 
conditions: 
The term emergency includes — 

(i) a condition caused by a breakdown of 
machinery or plant which, unless 
repaired outside ordinary working 
hours, will hold up normal production; 

(ii) a condition due to bottleneck in pro- 
duction; and 

(iii) work being required within a specific 
time which cannot be completed by 
employing extra employees or by 
working shifts. 

(b) When the employer intends to work overtime 
on a minor job, i.e. a job which does not 
involve more than nine hours' overtime per 
man per week, he shall notify the appropriate 
shop steward of that portion of the establish- 
ment in which it is proposed to work overtime. 

The shop steward shall be advised of the nature 
of the emergency, the day or days upon which 
overtime is to be worked, the names of the men 
required to work and the number of hours 
which will be involved. The shop steward may 
consult with the management if he requires 
further information and after advising his shop 
stewards, convenor or senior shop steward, as 
the case may be, decide whether or not in his 
opinion the proposed overtime is warranted. If 
the shop steward agrees with the employer's 
proposal, or any variation thereof, which the 
employer is prepared to accept, overtime shall 
be worked accordingly. If the shop steward 
considers that the proposed overtime is not 
warranted, he shall forthwith advise the 
employer, who may refer the matter to the 
union secretary or secretaries for review, which 
secretary or secretaries shall deal with the 
matter forthwith and if the union secretary or 
secretaries confirm the shop steward's decision, 
to the Board of Reference. If the union 
secretary or secretaries support the employer, 
or the Board of Reference so decides, overtime 
shall be worked accordingly. 

(c) Where the employer intends to work overtime 
on a major job he shall notify the union 
secretary or secretaries supplying all relevant 
particulars. The employer shall be advised of 
the decision of the union secretary or 
secretaries within 24 hours of such notification, 
and if consent to the proposed overtime is 
refused the employer may refer the matter to 
the Board of Reference. If the decision of the 
union secretary or secretaries in the first 
instance, or the Board of Reference on appeal is 
in favour of the employer's proposal, overtime 
shall be worked accordingly. 

(d) Notwithstanding anything hereinbefore 
contained, all overtime worked shall be 
rostered amongst available employees, and no 
employee shall be required to work more than 
nine hours overtime in any one week on a minor 
job or the maximum number of hours agreed to 
by the union secretary or secretaries or decided 
upon by the Board of Reference on a major 
job. 

(e) No employee shall be required to work shifts on 
more than seven consecutive days without the 
approval of the officers of the union 
concerned. 

(f) In the event of an employee being required to 
work shifts on eight consecutive days, he shall 
be rostered off duty on the whole of the ninth 
day without deduction of wages. 

(g) When a number of employees are required to 
work shifts on the eighth day and the shop 
would be disorganised by the standing off of 
the whole of the employees concerned on the 
ninth day, by agreement between the employer 
and the employees, the employees shall be 
rostered off duty for one shift within six days of 
the conclusion of the job. 

(6) Employees in such areas as agreed between the 
parties may be rostered for stand by duty outside of the 
ordinary hours of work and, in addition to any payment 
due under this award for any overtime worked, each 
employee so rostered for stand by duty shall be paid — 

(a) Three hours pay at ordinary rates if he is 
rostered on any day Monday to Friday 
inclusive. 

(b) Four hours pay at ordinary rates if he is 
rostered on a Saturday or a Sunday. 

(c) Three hours pay at ordinary rates plus a day in 
lieu if he is rostered on a holiday. 
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(7) Should stand by rates be applicable on a rostered 
day off duty prescribed in Clause 12.—Hours of Duty, 
then payment shall be made at the Monday to Friday rate 
referred to in subclause (6) (i) of this clause. 

(8) An employee required to work on a day observed 
as a rostered day off as provided in Clause 12.—Hours of 
Duty, shall be re-rostered for another day off within 10 
working days, in lieu of overtime rates prescribed in this 
clause. A rostered day will be the first or the last working 
day of the week unless another day is agreed between the 
employer and employee. Provided that where an 
employee works on a rostered day off for less than one 
complete day then the employee should be paid in 
accordance with the call out provisions. 

14.—Shift Work. 
(1) The provisions of this clause apply to shift work 

whether continuous or otherwise. 
(2) The employer may, if he so desires, work any of his 

employees on shifts, but before doing so, shall give 
notice of his intention to the union or unions concerned 
and of the intended starting and finishing times or 
ordinary working hours of the respective shifts. 

(3) (a) Where any particular process is carried out on 
shifts other than day shift, and less than five consecutive 
afternoon or five consecutive night shifts are worked on 
that process, then employees employed on such after- 
noon or night shifts shall be paid at overtime rates. 

(b) The sequence of work shall not be deemed to be 
broken under the preceding paragraph by reason of the 
fact that work on the process is not carried out on a 
Saturday or Sunday or on any holiday. 

(c) Provided however, that this subclause does not 
apply to electrical workshop employees of the Main 
Roads Department. 

(4) Subject to the provisions of paragraph (c) of 
subclause (1) of Clause 12.—Hours of Duty where a shift 
commences on or after 10.00 p.m. on any day the whole 
of the shift shall be deemed, for the purposes of this 
award, to have been worked on the following day. 

(5) (a) When shift work is required at the State 
Engineering Works the rate for afternoon or night shift 
shall be time and a quarter. 

(b) In any other case a shift employee when engaged 
on afternoon or night shift shall be paid, per shift of 
eight hours, a loading at the rate of 15 per cent of one- 
fifth of the rate of wage for the classification in which 
that employee is employed as set out in the First Schedule 
to this award. 

(c) Monday to Friday shift penalties shall apply to 
employees rostered to work on the rostered day off as 
prescribed in Clause 12.—Hours of Duty. 

(6) Subject to the provisions of this award all work 
performed on a rostered shift, when the major portion of 
such shift falls on a Saturday, Sunday or a holiday, shaU 
be paid for as follows:— 

Saturday — at the rate of time and one half. 
Sunday — at the rate of time and three quarters. 
Holidays — at the rate of double time. 

These rates shall be paid in lieu of the shift allowance 
prescribed in paragraph (b) of subclause (5) of this 
clause. 

(7) A continuous shift employee who is not required to 
work on a holiday which falls on a day off prescribed in 
the shift roster, shall be allowed a day's leave with pay to 
be added to his annual leave or taken at some other time 
if the employee so agrees. 

15.—Payment of Wages. 
(1) Each employee shall be paid the appropriate rate 

shown in the First Schedule to this award. Payment shall 
be pro rata where less than the full week is worked. 

(2) When an employee is discharged before the usual 
pay day he shall be paid his wages when he ceases work, 

or it shall be forwarded to his address the day after by 
registered post, at the employer's risk, unless the 
employee desires to collect at the office. 

(3) Employees covered by this award and employed by 
the Board of Management, Royal Perth Hospital or 
Board of Management, Princess Margaret Hospital may, 
at the discretion of the employer, be paid fortnightly. 

16.—Special Rates and Provisions. 
(1) Height Money: An employee shall be paid an 

allowance of $1.41 for each day on which he works at a 
height of 15.5 metres or more above the nearest 
horizontal plane, but this provision does not apply to 
linesmen nor to riggers and splicers on ships or buildings. 

(2) Dirt Money: Dirt Money of 29 cents per hour shall 
be paid as follows: 

(a) To employees employed on hot or dirty 
locomotives, or stripping locomotives, boilers, 
steam, petrol, diesel or electric cranes, or when 
repairing Babcock and Wilcox or other 
stationary boilers in site (except repairs on 
bench to steam and water mounting), or when 
repairing the conveyor gear in conduit of power 
houses and when repairing or overhauling 
electric or steam pile-driving machines and 
boring plants. 

(b) Bitumen Sprayers — Large Units: 
(i) To employees whilst engaged on work 

appertaining to the spraying of bitumen 
but exclusive of the standard chassis 
engine from the front end of the main 
tank to the back end of the plant. Pro- 
vided that work on the compressor and 
its engine shall not be subject to dirt 
money. 

(ii) To motor mechanics in the motor 
section for all work performed on the 
standard chassis from and including the 
sump to the rear end of the chassis, but 
excluding the engine and parts forward 
thereto unless the work is of a specially 
dirty nature, when clothes are 
necessarily unduly soiled or injured by 
the nature of the work done. Provided 
that to employees engaged as above on 
sprays of the Bristow type, dirt money 
of 32 cents per hour shall be paid. 

(c) Bitumen Sprayers — Small Units: 
(i) To employees for work done on main 

tank, its fittings, pump and spray arms. 
(ii) To motor mechanics on work from and 

including the sump to the rear end of the 
chassis, but excluding the engine and 
parts forward thereto unless the work is 
of a specially dirty nature when clothes 
are necessarily unduly soiled or injured 
by the nature of the work done. 

(d) To employees on all other dirty tar sprays and 
kettles. 

(e) Diesel Engines — Work on engines or on gear 
box attached to engines but excluding work on 
rollers (wheels) on which a diesel powered roller 
travels. 

(f) Dirt Money shall only be paid during the stages 
of dismantling and cleaning and shall not cover 
employees who receive portions of the work 
after cleaning has taken place. 

(g) Notwithstanding anything contained in the 
foregoing provisions, dirt money shall not be 
paid unless the work is of an exceptionally dirty 
nature where clothes are necessarily unduly 
soiled or injured by the nature of the work 
done. 

(3) Confined Space: 35 cents per hour extra shall be 
paid to any employee working in any place the 
dimensions of which necessitate the employee working in 
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an unusually stooped or otherwise cramped position, or 
where confinement within a limited space is productive 
of unusual discomfort. 

(4) The provisions of subclauses (2) and (3) of this 
clause do not apply to an employee engaged in tarring 
pipes at the State Engineering Works but he shall, in lieu 
thereof, be paid an allowance of 50 cents per day whilst 
so employed. 

(5) Any employee actually working a pneumatic tool 
of the percussion type shall be paid 16 cents per hour 
extra whilst so engaged. 

(6) Hot Work: An employee shall be paid an 
allowance of 29 cents per hour when he works in the 
shade in any place where the temperature is raised by 
artificial means to between 46.1 and 54.4 degrees Celsius. 

(7) (a) Where, in the opinion of the Board of 
Reference, the conditions under which work is to be 
performed are, by reason of excessive heat, exceptionally 
oppressive, the Board may — 

(i) fix an allowance, or allowances, not exceeding 
the equivalent of half the ordinary rate; 

(ii) fix the period (including a minimum period) 
during which any allowance so fixed is to be 
paid; and 

(iii) prescribe such other conditions, relating to the 
granting of rest periods, as the Board sees fit. 

(b) The provisions of paragraph (a) of this subclause 
do not apply unless the temperature in the shade at the 
place of work has been raised by artificial means beyond 
54.4 degrees Celsius. 

(c) An allowance fixed pursuant to paragraph (a) of 
this subclause includes any other allowance which would 
otherwise be payable under this clause. 

(8) Boiler Work: An employee required to work in a 
boiler which has not been cooled down shall be paid at 
the rate of time and one-half for each hour or part of an 
hour so worked in addition to any allowance to which he 
may be entitled under subclauses (2) and (3) of this 
clause. 

(9) Any employee working in water over his boots or, 
if gumboots are supplied, over the gumboots, shall be 
paid an allowance of 78 cents per day. 

(10) Employees using Anderson-Kerrick steam 
cleaning units or units of a similar type on cranes or other 
machinery shall be paid an allowance of 29 cents. 

(11) Well Work: An employee required to enter a well 
nine metres or more in depth for the purpose in the first 
instance of examining the pump, or any other work 
connected therewith, shall receive an amount of $1.64 
for such examination and 63 cents per hour extra there- 
after for fixing, renewing or repairing such work. 

(12) Ship Repair Work: Any employee engaged in 
repair work on board ships shall be paid an additional 
$3.04 per day for each day on which he is so engaged. 

(13) An employee shall, whilst working in double 
bottom tanks on board vessels, be paid an allowance of 
$1.18 per hour. 

(14) An employee shall, whilst using explosive 
powered tools, be paid an allowance of nine cents per 
hour, with a minimum payment of 68 cents per day. 

(15) Boilermakers' assistants on the big plate furnace 
at State Engineering Works shall be paid an allowance of 
30 cents per hour or part thereof whilst so engaged. 

(16) Abattoirs: An employee employed in and about 
an abattoir shall be paid an allowance calculated at the 
rate of $9.70 per week. The allowance shall be paid 
during overtime but shall not be subject to penalty 
additions. An employee receiving this Allowance is not 
entitled to any other allowance under this clause. The 
allowance prescribed herein may be reduced to $8.90 
with respect to any employee who is supplied with 
overalls by the employer. 

(17) Employees engaged on iron ore and manganese 
ore loading equipment at the Geraldton Harbour shaU be 

paid an allowance of 30 cents per hour, with a minimum 
payment for four hours. 

(18) Morgues: An employee required to work in a 
morgue shall be paid 30 cents per hour or part thereof in 
addition to the rates prescribed in this clause. 

(19) Special Rates Not Cumulative: Where more than 
one of the disabilities entitling an employee to extra rates 
exists on the same job the employer shall be bound to pay 
only one rate, namely — the highest for the disabilities so 
prevailing. Provided that this subclause shall not apply to 
confined space, dirt money, height money or hot work, 
the rates for which are cumulative. Provided further that 
this subclause shall not operate so as to prevent the 
payment of the allowance prescribed for ship repair work 
in addition to the extra rate prescribed for confined space 
(but only if the employer and the employee agree that the 
degree of discomfort is so exceptional as to warrant the 
payment of this extra rate in addition to the allowance 
for ship repair work) or for pneumatic tools, or boiler 
work. 

(20) The work of an electrical fitter shall not be tested 
by an employee of a lower grade. 

(21) An employee required to repair or maintain 
incinerators shall be paid $1.76 per unit. 

(22) Protective Equipment — 
(a) The employer shall make available a sufficient 

supply of protective equipment (as for 
example hand screens, goggles, glasses, gloves, 
aprons, leggings, gumboots and oilskins) for 
use by employees when engaged on work for 
which some protective equipment is reasonably 
necessary. 

(b) Every employee shall sign an acknowledgement 
on receipt thereof, but such equipment shall at 
all times remain the property of the employer. 

(c) During the time the same are on issue to the 
employee he shall be responsible for any loss or 
damage thereto, fair wear and tear attributable 
to ordinary use excepted. 

(d) No employee shall lend another employee any 
protective equipment issued to such first men- 
tioned employee, and if the same are lent both 
the lender and the borrower shall be deemed 
guilty of wilful misconduct. 

(e) Before any protective equipment which has 
been used by an employee is reissued by the 
employer to another employee it shall, where 
necessary, be effectively sterilised. 

(f) Protective cream shall be supplied to moulders 
when considered necessary by the employer. 

(23) (a) Subject to the provisions of this clause, an 
employee whilst employed on foundry work shall be paid 
a disability allowance of 19 cents for each hour worked to 
compensate for all disagreeable features associated with 
foundry work including heat, fumes, atmospheric 
conditions, sparks, dampness, confined space and noise. 

(b) The foundry allowance herein prescribed shall also 
apply to apprentices and unapprenticed juniors 
employed in foundries. Provided that where an 
apprentice is, for a period of half a day or longer, away 
from the foundry for the purpose of receiving tuition, the 
amount of foundry allowance paid to him shall be 
decreased proportionately. 

(c) The foundry allowance herein prescribed shall be 
in lieu of any payment otherwise due under this clause 
and does not in any way limit an employer's obligations 
to comply with all relevant requirements of Acts and 
Regulations relative to conditions in foundries. 

(d) For the purpose of this subclause foundry work 
shall mean: 

(i) Any operation in the production of castings by 
casting metal in moulds made of sand, loam, 
metal moulding composition or other material 
or mixture of materials, or by shell moulding, 
centrifugal casting or continuous casting; and 
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(ii) Where carried on as an incidental process in 
connection with and in the course of 
production to which paragraph (i) of this 
definition applies, the preparation of moulds 
and cores (but not in the making of patterns 
and dies in a separate room), knock-out 
processes and dressing operations, but shall not 
include any operation performed in connection 
with: 

(aa) non-ferrous die casting (including 
gravity and pressure); 

(bb) casting of billets and/or ingots in metal 
mould; 

(cc) continuous casting of metal into billets; 
(dd) melting of metal for use in printing; and 
(ee) refining of metal. 

(24) An electronics tradesman, an electrician — 
special class, an electrical fitter and/or an armature 
winder or an electrical installer who holds in the course of 
his employment may be required to use a current "A" 
grade or "B" grade licence issued pursuant to the 
relevant regulation in force on the 28th day of February 
1978 under the Electricity Act 1948 shall be paid an 
allowance of $11.70 per week. 

17.—Car Allowance. 
(1) Where an employee is required and authorised to 

use his own motor vehicle in the course of his duties he 
shall be paid an allowance not less than that provided for 
in the table set out hereunder. Notwithstanding anything 
contained in this subclause the employer and the 
employee may make any other arrangement as to car 
allowance not less favourable to the employee. 

(2) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be made at 
the appropriate rate applicable to each of the separate 
areas traversed. 

(3) A year, for the purpose of this clause shall 
commence on the 1st day of July and end on the 30th day 
of June next following. 

Rates of Hire for Use of Employee's Own Vehicle on 
Employer's Business: 
Area and Details Engine Displacement 

(in cubic centimetres) 
Distance traveUed each Over Over 1600cc 
year on employer's 2600cc 1600cc and 
business -2600cc under 

cents cents cents 
per km per km per km 

Metropolitan Area: 
First 8 000 kilometres 33.1 29.6 24.4 
Over 8 000 kilometres 21.6 19.2 16.4 

South West Land Division: 
First 8 000 kilometres 33.9 30.3 25.1 
Over 8 000 kilometres 22.1 19.7 16.8 

North of 23.5 degrees 
South Latitude: 

First 8 000 kilometres 37.5 33.2 27.9 
Over 8 000 kilometres 24.1 21.4 18.4 

Rest of the State: 
First 8 000 kilometres 34.8 31.2 25.8 
Over 8 000 kilometres 22.7 20.3 17.2 
(4) "Metropolitan Area" means that area within a 

radius of 50 kilometres from the Perth Railway Station. 
"South West Land Division" means the South West 

Land Division as defined by section 28 of the Land Act 
1933 excluding the area contained within the 
Metropolitan Area. 

(5) The allowances prescribed in this clause shall be 
varied in accordance with any movement in the 

" allowances in the Public Service Motor Vehicle 
Allowances Award 1976. 

18.—Fares and Travelling Allowances. 
(1) An employee in the Architectural Division of the 

Public Works Department who is required to start and 
finish on the job shall be paid an allowance in accordance 
with the provisions of this subclause to compensate for 
travel patterns and costs peculiar to the industry, which 
includes mobility requirements of employees, and the 
nature of employment in construction work — 

(a) On places within a radius of 50 kilometres from 
the General Post Office, Perth — $7.10 per 
day. 

(b) For each additional kilometre to a radius of 60 
kilometres from the General Post Office, Perth 
— 36 cents per kilometre. 

(c) Subj ect to the provisions of paragraph (d) work 
performed at places beyond a 60 kilometre 
radius from the General Post Office, Perth 
shall be deemed to be distant work unless the 
employer and the employee with the consent of 
the union, agree in any particular case that the 
travelling allowance for such work shall be paid 
under this clause in which case an additional 
allowance of 36 cents per kilometre shall be 
paid for each kilometre in excess of the 60 
kilometre radius. 

(d) In respect of work carried out from an 
employer's depot situated outside a radius of 60 
kilometres from the General Post Office, 
Perth, the main Post Office in the town in 
which such depot is situated shall be the centre 
for the purpose of calculating the allowance to 
be paid. 

(e) Where transport to and from the job is 
provided by the employer from and to his depot 
or such other place more convenient to the 
employee as is mutually agreed upon between 
the employer and the employee, half the above 
rates shall be paid; provided that the 
conveyance used for such transport is provided 
with suitable seating and weatherproof 
covering. 

(2) (a) An employee residing in the suburban area who 
is required to start work at some place other than his 
usual workshop or place of employment shall, if the time 
taken in travelling from his place of residence to the job 
and return exceeds the time normally taken in travelling 
from his usual place of residence to his usual workshop 
or place of employment and return, be paid for such 
excess travelling time at ordinary rates; and if the fares 
actually and reasonably incurred in such travelling 
exceed the fares normally paid by the employee in 
travelling from his place of residence and return, the 
employer shall pay the amount by which such fares 
exceed those usually paid for travelling to and from his 
usual workshop or place of employment. 

(b) This subclause does not apply to employees to 
whom subclause (1) of this clause applies. 

(3) (a) The provisions of this subclause apply only to 
employees who are engaged for permanent employment 
at depots north of the 26th parallel of south latitude. 

(b) In this subclause, "fare" includes the cost of 
transporting any tools owned by an employee and 
required by him in his employment. 

(c) Subject to the provisions of this subclause, the fare 
of an employee from the place of engagement to any 
place of employment shall be paid by the employer and 
the employee shall be paid at ordinary rates for not more 
than eight hours in any day for time spent in travelling to 
the place of employment including time occupied in 
waiting for transport connections, but if the employee 
uses a mode of travel not approved by the employer 
travelling time in excess of eight hours shall not be 
allowed unless the Board of Reference otherwise 
determines. 

(d) The amount of the fare paid by an employer 
pursuant to paragraph (c) of this subclause may be 
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deducted from the subsequent earnings of the employee 
concerned in such manner as is agreed in writing between 
the employee and the employer. 

(e) If an employee completes six months continuous 
service with an employer or is dismissed before that time 
through no fault of his own, any amount deducted by 
that employer from the employee's wages pursuant to 
paragraph (d) of this subclause shall be refunded to the 
employee. 

(f) The employer shall pay the fare of the employee 
from the place of employment to the place of engage- 
ment if the employment terminates and: 

(i) the employee has completed 12 months' 
continuous service with that employer; or 

(ii) the employee has completed six months' 
continuous service with that employer and is 
dismissed through no fault of his own. 

(g) Where an employee has completed six months' 
continuous service and leaves for a reason deemed 
reasonable by his employer he shall be paid one-sixth of 
the fare referred to in paragraph (f) of this subclause for 
each month of service in excess of six months. 

19.—Distant Work — Construction. 
(1) Where an employee is engaged or selected or 

advised by an employer to proceed to construction work 
at such a distance that he cannot return to his home each 
night and the employee does so, the employer shall 
provide the employee with suitable board and lodging or 
shall pay the expenses reasonably incurred by the 
employee for board and lodging. 

(2) The provisions of subclause (1) of this clause do 
not apply with respect to any period during which the 
employee is absent from work without reasonable excuse 
and in such a case, where the board and lodging is 
supplied by the employer, he may deduct from moneys 
owing or which may become owing to the employee an 
amount equivalent to the value of the board and lodging 
for the period of the absence. 

(3) Subject to the provisions of subclause (5) of this 
clause — 

(a) the employer shall pay all reasonable expenses 
including fares, transport of tools, meals and if 
necessary, suitable overnight accommodation 
incurred by an employee or person engaged 
who is directed by his employer to proceed to 
the locality of the site and who complies with 
such direction; and 

(b) the employee shall be paid at ordinary rate of 
payment for the time up to a maximum of eight 
hours in any one day incurred in travelling 
pursuant to the employer's direction. 

(4) Where an employee who, after one month of 
employment with an employer, leaves his employment, 
or whose employment is terminated by his employer, 
except for incompetency, within one working week of his 
commencing work on the job, or for misconduct and in 
either instance subject to the provisions of Clause 
6.—Contract of Service of this award returns to the place 
from whence he first proceeded to the locality, or to a 
place less distant than or equidistant to the place whence 
he first proceeded, the employer shall pay all expenses — 
including fares, transport of tools, meals and, if 
necessary, suitable overnight accommodation — 
incurred by the employee in so returning. Provided that 
the employer shall in no case be liable to pay a greater 
amount under this subclause then he would have paid if 
the employee had returned to the locality from which he 
first proceeded to the job. 

(5) On construction work North of the 26th parallel of 
south latitude the following provisions apply: 

(a) The employer may deduct the amount of the 
forward fare from the employee's first or later 
wages but the amount so deducted shall be 

refunded to the employee if he continues to 
work for three months or, if the work ceases 
sooner, for so long as the work continues. 

(b) If the employee continues to work for the 
employer for at least six months the employer 
shall, on termination of the employee's engage- 
ment, pay the fare of the worker back from the 
place of work to the place of engagement if the 
employee so desires. 

(6) An employee to whom the provisions of subclause 
(1) of this clause apply shall be paid an allowance of 
$14.20 and for any weekend that he returns to his home 
from the job but only if — 

(a) he advises the employer or his agent of his 
intention no later than the Tuesday 
immediately preceding the weekend in which he 
so returns; 

(b) he is not required for work during that 
weekend; 

(c) he returns to the job on the first working day 
following the weekend; and 

(d) the employer does not provide or offer to 
provide suitable transport. 

(7) Where an employee supplied with board and 
lodging by his employer, is required to live more than 
800 metres from the job, he shall be provided with 
suitable transport to and from that job or be paid an 
allowance of $6.30 per day provided that where the time 
actually spent in travelling either to or from the job 
exceeds 20 minutes, that excess travelling time shall be 
paid for at ordinary rates whether or not suitable 
transport is supplied by the employer. 

(8) The provisions of subclauses (1), (2), (3), (6) and 
(7) of this clause shall be deemed to apply to an employee 
who is in the regular employment of an employer and 
who is sent by his employer to distant work (whether 
construction work or not) but the provisions of subclause 
(4) of this clause do not apply to such a worker. 

20.—District Allowances. 
(1) Employees in the districts of the State described in 

subclause (2) of this clause shall be paid the allowance 
prescribed for that district. 

(2) The boundaries of the districts shall be: 
District: 
1. The area within a line commencing on coast; 

thence east along latitude 28 to a point north of 
Tallering Peak; thence due south to Tallering 
Peak; thence southeast to Mt Gibson and 
Burracoppin; thence to a point southeast at the 
junction of latitude 32 and longitude 119; 
thence south along longitude 119 to coast. 

2. That area within a line commencing on the 
south coast at longitude 119 then east along the 
coast to longitude 123; then north along 
longitude 123 to a point on latitude 30; thence 
west along latitude 30 to the boundary of No. 1 
District. 

3. The area within a line commencing on coast at 
latitude 26; thence along latitude 26 to 
longitude 123; thence south along longitude 
123 to the boundary of No. 2 District. 

4. The area within a line commencing on the coast 
at latitude 24; thence east to the South 
Australian border; thence south to the coast; 
thence along the coast to longitude 123; thence 
north to the intersection of latitude 26; thence 
west along latitude 26 to the coast. 

5. That area of the State situated between the 
latitude 24 and a line running east from Carnot 
Bay to the Northern Territory border. 

6. That area of the State north of a line running 
east from Carnot Bay to the Northern Territory 
border. 
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(3) The weekly allowance payable to employees 
employed in the districts of the State described in 
subclause (2) of this clause are as follows:— 

District $ 

(10) Nothing in this clause shall operate so as to reduce 
the district allowance being paid at the date of this order 
to any employee. 

(11) Where an employee is provided with free board 
and lodging by the employer the allowances prescribed 
herein shall be reduced to two-thirds of the full 
allowance. 

Provided that the allowances prescribed in Column 
"A" shall operate from the beginning of the first pay 
period commencing on or after 1 January 1986. 

(4) Employees employed in the towns shown 
hereunder in the districts referred to in subclause (2) of 
this clause shall be paid the following allowances in lieu 
of the rates prescribed in subclause (3) of this clause. 

District Town $ 
1. Nil 
2. Kalgoorlie 2.10 

Ravensthorpe 8.50 
Norseman 8.50 
Salmon Gums 8.50 
Marvel Loch 8.50 
Esperance 8.50 

3. Meekatharra 14.10 
Mount Magnet 14.10 
Wiluna 14.10 
Laverton 14.10 
Leonora 14.10 
Cue 14.10 

4. Warburton Mission 37.90 
Carnarvon 13.30 

5. Fitzroy Crossing 37.90 
Halls Creek 37.90 
Turner River Camp 37.90 
Nullagine 37.90 
Abydos Research Station 35.00 
Liveringa (Camballin) 35.00 
Marble Bar 35.00 
Wittenoom 35.00 
Port Hedland 30.80 

6. Nil Nil 
(5) (a) A married employee whose spouse is not 

employed by the Government shall be paid double the 
weekly allowance expressed herein for the district or 
town in which he/she is employed. 

(b) An employee other than a married employee who 
supplies proof that he or she is the main support of 
relatives or dependants resident within the State shall be 
paid double the weekly allowance expressed herein for 
the district or town in which he or she is employed. 

(c) In no circumstances shall the weekly allowances 
paid to a married couple by Government employers 
exceed double the allowance prescribed herein nor be less 
than that amount. 

(6) The rates of allowance prescribed herein shall be 
adjusted every 12 months in accordance with variations 
in the "Consumer Price Index" for Perth for the period 
ending 31 December each year. The adjustment to the 
rates shall be effective from the beginning of the first pay 
period to commence on or after the 1st day of January in 
each year. 

(7) Where an employee is on annual leave, he shall be 
paid for the period of such leave the district allowance to 
which he would ordinarily be entitled. 

(8) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid district allowance for the period of 
such leave he/she remains in the district in which he/she 
is employed. 

(9) Liberty is reserved to the Union to make applica- 
tion to amend this clause with respect to towns which 
attract allowances different from that applying generally 
to that district. 

21.—Holidays. 
(1) The following days or the days observed in lieu 

thereof shall, subject as hereinafter provided, be allowed 
as holidays without deduction of pay namely New Year's 
Day, Australia Day, Good Friday, Easter Monday, 
Anzac Day, Labour Day, Foundation Day, Sovereign's 
Birthday, Christmas Day and Boxing Day. Provided that 
another day may be taken as a holiday by arrangement 
between the parties in lieu of the days in this subclause. 

(2) Where any of the days mentioned in subclause (1) 
hereof falls on a Saturday or Sunday, the holiday shall be 
observed on the next succeeding Monday and when 
Boxing Day falls on a Sunday or on a Monday the 
holiday shall be observed on the next succeeding 
Tuesday. In each case the substituted day shall be a 
holiday without deduction of pay and the day for which 
it is substituted shall not be a holiday. 

(3) Except in the case of continuous shift 
employees — 

(a) Whenever any holiday faUs on an employee's 
ordinary working day and the employee is not 
required to work on such day he shall be paid 
for the ordinary hours he would have worked 
on such day if it had not been a holiday. 

(b) If any employee is required to work on a 
holiday he shall be paid for the time worked at 
the rate of double time and a half. Provided 
that in lieu of the foregoing provisions of this 
paragraph, and subject to agreement between 
the employer and the employee work done on 
any day prescribed as a holiday under this 
award shall be paid for at the rate of time and a 
half and the employee shall, in addition, be 
allowed a day's leave with pay to be added to 
his annual leave or be taken at some subsequent 
date if the employee so agrees. 

(c) Payment for holidays shall be in accordance 
with the usual hours of work. 

(4) When an employee is absent on leave without pay, 
sick leave without pay or workers' compensation, any 
day observed as a holiday on a day falling during such 
absence shall not be treated as a paid holiday. Where the 
employee is on duty or available on the whole of the 
working day immediately preceding a holiday, or 
resumes duty or is available on the whole of the working 
day immediately following a day observed as a holiday as 
prescribed by this clause, the employee shall be entitled 
to be paid for such holiday. 

(5) Where a public holiday falls on a rostered day off 
duty as prescribed in Clause 12.—Hours of Duty, the 
following working day shall be observed in lieu of the 
rostered day off in the case of day workers and at a 
mutually convenient time within the following 
fortnightly cycle in the case of shift workers. 

(6) This clause shall not apply to casual employees. 

22.—Annual Leave. 
(1) (a) Except as hereinafter provided a period of 152 

hours leave with payment of ordinary wages as pre- 
scribed shall be allowed annually to an employee by his 
employer after a period of 12 months' continuous service 
with such employer and any period of leave taken will be 
adjusted on the basis of hours normally worked. 

(b) In respect of employees who work a 19 day four 
weekly cycle with the 20th day being taken as a rostered 
day off, the calendar year will be divided into 13, 20 day 
work cycles. During the year employees will be required 
to take one period of their Annual Leave to include the 
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rostered day off duty for that particular work cycle. 
There will be no additional pay or leave in lieu of that 
rostered day off. 

(2) (a) "Ordinary wages" for an employee other than 
a shift worker shall mean the rate of wage including 
service pay the employee has received for the greatest 
proportion of the calendar month prior to his taking the 
leave. 

(b) "Ordinary wages" for a shift worker shall mean 
the rate of wage the shift worker would receive under 
Clause 14.—Shift Work of the award according to the 
employee's roster or projected roster including Saturday 
and Sunday shifts. 

(3) (a) A seven day shift worker, i.e. a shift worker 
who is rostered to work regularly on Sundays and 
holidays shall be allowed one week's leave in addition to 
the leave to which he is otherwise entitled under this 
clause. 

(b) Where an employee with 12 months' continuous 
service is engaged for part of a qualifying 12 monthly 
period as a seven day shift worker, he shall be entitled to 
have the period of annual leave to which he is otherwise 
entitled under this clause increased by one-twelfth of a 
week for each completed month he is continuously so 
engaged. 

(4) If any award holiday falls within an employee's 
period of annual leave and is observed on a day which in 
the case of that employee would have been an ordinary 
working day, there shall be added to that period one day 
being an ordinary working day for each such holiday 
observed as aforesaid. 

(5) If after one month's continuous service in any 
qualifying 12 monthly period an employee lawfully 
leaves his employment or his employment is terminated 
by the employer through no fault of the employee the 
employee shall be paid 2.92 hours' pay at his ordinary 
rate of wage in respect of each completed week of 
continuous service in that qualifying period except that, 
in the case of an employee referred to in subclause (3) of 
this clause, he shall be paid 3.65 hours' pay at that rate in 
respect of each completed week of continuous service. 

(6) In addition to any payment to which he may be 
entitled under subclause (5) of this clause, an employee 
whose employment terminates after he has completed a 
12 monthly qualifying period and who has not been 
allowed the leave prescribed under this award in respect 
of that qualifying period, shall be given payment in lieu 
of that leave and the loading prescribed in subclause (11) 
hereof unless — 

(a) he has been justifiably dismissed for 
misconduct; and 

(b) the misconduct for which he has been dismissed 
occurred prior to the completion of that 
qualifying period. 

(7) An employee may be rostered off and granted 
annual leave with payment of ordinary wages as 
prescribed prior to his having completed a period of 12 
months' continuous service, in which case should the 
services of such employee terminate or be terminated 
prior to the completion of 12 months' continuous 
service, the said employee shall refund to the employer 
the difference between the amount received by him for 
wages in respect of the period of his annual leave and the 
amount which would have accrued to him by reason of 
the length of his service up to the date of the termination 
of his services. 

(8) (a) Subject to subclause (3) of this clause, when 
computing the annual leave due under this clause, no 
deduction shall be made from such leave in respect of the 
period that an employee is on annual leave and/or 
holidays. Provided that no deduction shall be made for 
any approved period an employee is absent from duty 
through sickness, with or without pay, unless the absence 
exceeds three calendar months, in which case deduction 
may be made for such excess only. 

(b) Approved periods of absence from work caused 
through accident sustained in the course of employment 
shall not be considered breaks in continuity of service, 
but the first six months only of any such period shall 
count as service for the purpose of computing annual 
leave. 

(9) When work is closed down for the purpose of 
allowing annual leave to be taken, employees with less 
than a full year's service shall only be entitled to payment 
during such period for the number of days leave due to 
them. Provided that nothing herein contained shall 
deprive the employer of his right to retain such 
employees during the close down period as may be 
required. 

(10) Employees regularly working for the Government 
north of South Latitude 26 shall be allowed to 
accumulate annual leave for two years, subject to the 
convenience of the Department. Such employees who 
proceed to Fremantle and Geraldton during the period of 
such leave shall be allowed once in each two years 
reasonable travelling time on the forward and return 
journeys between the place of their employment and 
either of the said ports. 

(11) In addition to the payment prescribed for annual 
leave, an employee shall receive a loading calculated on 
the rate of wage prescribed by subclause (2) hereof. This 
loading shall be as follows: 

(a) Day workers — an employee who could have 
worked on day work had he not been on leave 
— a loading of YlVi per cent. 

(b) Shift workers — an employee who could have 
worked on shift work had he not been on leave 
shall be paid either: 

(i) the shift loadings prescribed by Clause 
14.—Shift Work he would have 
received; or 

(ii) a 20 per cent loading on the rate pre- 
scribed by subclause (2) (a) of this 
clause; 

whichever is the greater. 
The loading prescribed by this subclause shall not 

apply to proportionate leave on termination. 
(12) Any annual leave entitlement accumulated to an 

employee as at the date of introduction of a 38-hour 
week shall be adjusted in hours in the ratio of 38 to 40. 

(13) In taking annual leave, if an employee's entitle- 
ment expires part way through a day, the employee shall 
have the option of resuming duty for that full day or take 
the balance of the day as approved leave without pay. 

(14) The provisions of this clause shall not apply to 
casual employees. 

23.—Sick Leave. 
(1) (a) An employee shall be entitled to payment for 

non-attendance on the ground of personal ill health or 
injury for one-sixth of a week's pay for each completed 
month of service. 

(b) Payment hereunder may be adjusted at the end of 
each accruing year, or at the time the employee leaves the 
service of the employer, in the event of the employee 
being entitled by service subsequent to the sickness in 
that year to a greater allowance than that made at the 
time the sickness occurred. 

(c) Sick leave shall not be granted in substitution for a 
rostered day off duty as prescribed in Clause 12.—Hours 
of Duty. 

(2) The unused portion of the entitlement prescribed 
in paragraph (a) of subclause (1) in any accruing year 
shall be allowed to accumulate and may be availed of in 
the next or any succeeding year. 

(3) In order to acquire entitlement to payment in 
accordance with this clause the employee shall as soon as 
reasonably practicable advise the employer of his 
inability to attend for work, the nature of Ms illness or 
injury and the estimated duration of the absence. 
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Provided that such advice other than in extraordinary 
circumstances shall be given to the employer within 24 
hours of the commencement of the absence. 

(4) No employee shall be entitled to the benefit of this 
clause unless he produces proof to the satisfaction of the 
employer or his representative of such sickness provided 
that the employer shall not be entitled to a medical 
certificate for absences of less than three consecutive 
working days unless the total of such absences exceeds 
five days in any one accruing year. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who 
suffers personal ill health or injury during the time when 
he is absent on annual leave and an employee may apply 
for and the employer shall grant paid sick leave in place 
of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his place of residence or a 
hospital as a result of his personal ill health or injury for a 
period of seven consecutive days or more and he 
produces a certificate from a registered medical 
practitioner that he was so confined. Provided that the 
provisions of this paragraph do not relieve the employee 
of the obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to attend 
for work on the working day next following his annual 
leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he proceeded 
on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by the 
paid sick leave and the replaced annual leave may be 
taken at another.time mutually agreed to by the employer 
and the employee or, failing agreement, shall be added to 
the employee's next period of annual leave, or if 
termination occurs before then, be paid for in 
accordance with the provisions of Clause 22.—Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is subse- 
quently taken provided that the annual leave loading pre- 
scribed in Clause 22.—Annual Leave shall be deemed to 
have been paid with respect to the replaced annual leave. 

(6) The provisions of this clause with respect to 
payment do not apply to employees who are entitled to 
payment under the Workers' Compensation Act nor to 
employees whose illness or injury is the result of the 
employee's own misconduct. 

(7) (a) An employee shall accrue an entitlement of 0.4 
of one hour per day whilst on sick leave towards the 
rostered day off prescribed in subclauses (1) (b) (i) and (2) 
(c) of Clause 12.—Hours of Duty. However, the sick 
leave entitlement shall be debited by eight hours for each 
day of absence. 

(b) The sick leave entitlement of an employee who 
works a nine day fortnight in accordance with subclause 
(1) (b) (ii) of Clause 12.—Hours of Duty, shall be 
adjusted on the basis of the ordinary hours which would 
have been worked each day by the employee, had the 
sickness not occurred. 

(8) Any sick leave entitlement accumulated to an 
employee as at the date of introduction of a 38-hour 
week shall be adjusted in hours in the ratio of 38 to 40. 

(9) The provisions of this clause do not apply to casual 
employees. 

24.—Long Service Leave. 
(1) The conditions governing the granting of long 

service leave to full-time Government wages employees 
generally shall apply to workers covered by this award. 

(2) For the purposes of subclause (1) of this clause "13 
weeks' leave" shall mean 494 hours' leave. 

(3) Any long service leave accrued to an employee as at 
25 April 1982 shall be adjusted in hours in the ratio of 38 
to 40. 

(4) In taking leave if an employee's leave entitlement 
expires part way through a day, the employee shall have 
the option of resuming duty for that full day or take the 
balance of the day as approved leave without pay. 

25.—Shop Stewards. 
Subject to the recognition of properly constituted 

authority, shop stewards, to be appointed by the union, 
shall be recognised by the management. The 
management shall be notified in writing by the union of 
the stewards appointed. 

26.—Notice Boards. 
A notice board shall be provided by the employer on 

all jobs where, in the opinion of the officer in charge, it is 
considered that notices are essential to meet the 
convenience of the union concerned. 

27.—Right of Entry. 
On notifying the officer in charge, any officer of the 

union, authorised in writing by the President and 
Secretary of such union, shall have the right to enter any 
place or premises during ordinary working hours wherein 
members of such union covered by this award are 
engaged for the purpose of conversing with or inter- 
viewing the employees in such place or premises. 
Provided that such officer shall not hamper or otherwise 
hinder the employees in the carrying out of their work. 
The officer in charge shall determine whether employees 
are being hampered or hindered in their work. 

28.—Board of Reference. 
(1) There shall be a Board of Reference consisting of a 

Chairman and an equal number of employers' and 
employees' members who shall be appointed pursuant to 
section 48 of the Industrial Relations Act 1979 and 
regulation 16 of the Industrial Commission Regulations 
1980. 

(2) The Board of Reference may allow, approve, fix, 
determine or deal with — 

(a) any matter or thing that, under the award, may 
require to be allowed, approved, fixed, deter- 
mined or dealt with by a Board of Reference; 
and 

(b) any matter or thing arising under or out of the 
provisions of an award, not involving the inter- 
pretation of any such provision, which the 
Commission may at any time, by order, 
authorise a Board of Reference to allow, 
approve, fix, determine or deal with, in the 
manner and subject to the conditions specified 
in the award or order, as the case may be. 

29.—Compassionate Leave. 
(1) An employee (other than a casual employee) shall, 

on the death within Australia of a wife, husband, father, 
mother, father-in-law, mother-in-law, brother, sister, 
child or step-child be entitled, on notice, to leave up to 
and including the day of the funeral of such relation and 
such leave shall be without deduction of pay for a period 
of not exceeding the number of hours worked by the 
worker in two ordinary working days. Proof of such 
death shall be furnished by the employee to the satis- 
faction of the employer. 

(2) Payment in respect of compassionate leave is to be 
made only where the employee otherwise would have 
been on duty and shall not be granted in any case where 
the employee concerned would have been off duty in 
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accordance with his roster, or on long service leave, 
annual leave, sick leave, workers' compensation, leave 
without pay, holiday, or a special day off. 

(3) For the purposes of this clause, the words "wife" 
and "husband" shall include a person who lives with the 
employee as a de facto wife or husband. 

(4) Compassionate leave shall not be granted in 
substitution for a rostered day off duty as prescribed in 
Clause 12.—Hours of Duty. 

30.—Leave to Attend Union Business. 

(1) (a) The employer shall grant paid leave during 
ordinary working hours to an employee, 

(i) who is required to give evidence before any 
Industrial Tribunal; 

(ii) who as a union nominated representative of the 
employees is required to attend negotiations 
and/or conferences between the union and 
employer; 

(iii) when prior agreement between the union and 
employer has been reached for the employee to 
attend official union meetings preliminary to 
negotiations or industrial hearings; 

(iv) who as a union nominated representative of the 
employees is required to attend joint 
union/management consultative committees or 
working parties. 

(b) The granting of leave pursuant to paragraph (a) of 
this subclause shaU only be approved, 

(i) where an application for leave has been 
submitted by an employee a reasonable time in 
advance; 

(ii) for the minimum period necessary to enable the 
union business to be conducted or evidence to 
be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operation of the organisation is not 
being unduly affected and the convenience of 
the employer impaired. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay; 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to union business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours. 

(3) (a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of paid 
leave for union business. 

(b) An employee shall not be entitled to paid leave to 
attend union business other than as prescribed by this 
clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties which 
provide for unpaid leave for employees to conduct union 
business. 

(4) The provisions of this clause shall not apply when 
an employee is absent from work without the approval of 
the employer. 

First Schedule — Wages. 

An employer on whom this award is binding shall not 
increase the rate of wage payable to an employee on 24 
December 1983, or otherwise vary the conditions of 
employment applicable to an employee on that date so as 
to increase that employer's labour costs except to the 
extent that any such increase has been authorised by the 
Commission after that date. 

(1) The total wage payable weekly to adult employees 
classified in subclause (2) of this clause shall be as 
follows: 

Column 1 Column 2 Column 3 
On After After 

Total Wage engagement 1 year of 2 years of 
(per week) service service 
Group A Level 1 395.60 401.00 405.60 

Level 2 404.30 409.80 414.40 
Level 3 412.90 418.50 423.30 

Group B 370.70 376.00 380.00 
Group C 363.30 368.20 372.40 
Group D 358.90 363.70 367.90 
Group E 356.80 361.60 365.70 
Group F 349.40 354.30 358.10 
Group G 344.00 348.70 352.70 
Group H 321.50 326.00 329.50 
Group I 309.20 313.20 316.80 
Group J 301.00 305.10 308.50 
Group K 297.80 300.60 303.90 
Group L 290.30 294.20 297.70 
Group M 288.60 292.70 295.90 
Group N 286.70 290.50 293.80 
Group 0 284.30 288.10 291.40 
Group P 282.10 285.90 289.30 
Group Q 279.30 283.10 286.00 
Group R 267.70 271.30 274.20 

) Classification Group 
Annealing Stove Attendant M 
Automotive Electric Fitter G 
Blacksmith G 
Bolt Machinist M 
Brass Finisher G 
Casting Dresser M 
Crane Attendant M 
District Electrical Technician (CWS) D 
Driller using Asquith or Tullis radial 

drills G 
Driller using borer or cutter bar G 
Driller using Swift Machine J 
Driller using other machines (but when 

using Herbert two spindle sensitive 
machine to drill to a marked 
circumference — $1.28 per hour 
extra whilst so employed) 

Electrical overhead crane driver who 
requires a certificate under the 
Construction Safety Act 1972 

Electrical Fitter and/or Armature 
Winder 

Electrical Installer 
Electrician Special Class 
Electronics Tradesman Level 1 

Level 2 
Level 3 

First Class Machinist 
Fitter 
Forge Steam Hammer Driver 
Furnaceman (Brass) 
Furnaceman (Iron) 
Furnaceman's Assistant 
General Labourer 
Installer — low voltage equipment 
Instrument Technician — Complex 

Systems 
Instrumentation and Control Tradesman 

Level 1 
Level 2 
Level 3 

Linesman — 
(i) Grade 1 — i.e. with not less 

than three years' experience as a 
linesman 

(ii) Grade 2 — i.e. with less than 
three years' experience as a 
linesman 

Motor Mechanic 
Moulder 
Outside Electrician (MRD) 
Patternmaker 
Pig Iron Breaker 
Plant Mechanic 
Process Worker 
Radio and Television Serviceman 
Refrigeration Fitter 
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Classification Group 
Rigger and Splicer or Scaffolder on 

ships and buildings — 
(i) Certified Rigger or Scaffolder H 
(ii) Rigger or Scaffolder (other) I 
(iii) A certificated Rigger or 

Scaffolder other than a leading 
hand, who, in compliance with 
the provisions of the regulations 
made pursuant to the 
Construction Safety Act 1972, 
is responsible for the 
supervision of not less than 
three workers shall be deemed a 
leading hand and shall be paid 
the additional rate prescribed in 
subparagraph (i) of paragraph 
(a) of Clause (4) of this 
schedule. 

Rigger and Splicer or Scaffolder other 
than on ships and buildings J 

Scientific Instrument Maker and 
Repairer C 

Screwer and/or SEW cold saw machinist M 
Shearers M 
General Engineering — 

(i) who is not protected from 
flying shot and sand by a 
properly enclosed cabin K 

(ii) who is so protected P 

Shot Blast and Sand Blast Dresser — 
Foundry — 
(i) who is not protected from 

flying shot and sand by a 
properly enclosed cabin K 

(ii) who is so protected O 
Toolmaker C 
Tool Storeman K 
Tradesman, the greater part of whose 

time is, by direction of the 
employer, occupied in marking off 
on the big marking off table at the 
State Engineering Works F 

Tradesman's Assistant P 
Tradesman's Assistant Big Press SEW — 

First three months' experience P 
Thereafter N 

Tradesman's Assistant — Moulding 
Trade O 

Traffic Signals Lamp Changer (MRD) L 
Turner and/or Iron Machinist G 
Welder — 

(i) Special Class F 
(ii) First Class G 
(iii) Second Class M 
(iv) Third Class O 
(v) Fourth Class P 

(3) Casual Employees: An employee who is engaged to 
work for less than five consecutive days shall be paid 20 
per cent of the ordinary rate in addition to the ordinary 
rate for his class of work. 

(4) (a) Leading Hands: A tradesman placed in charge 
of three or more other workers shall, in addition to his 
ordinary rate, be paid: 

(i) if placed in charge of not less than 
three and not more than 10 other 
workers $14.20 

(ii) if placed in charge of more than 10 
and not more than 20 other workers $21.80 

(iii) if placed in charge of more than 20 
other workers $28.10 

(b) Any tradesman moulder employed in a foundry 
where no other jobbing moulder is employed shall be 
paid at the rate prescribed for leading hands in charge of 
not less than three and not more than 10 other 
employees. 

(5) Apprentices: The weekly wage rate shall be a 
percentage, as hereunder, of the tradesman's rate: 

(a) Five Year Term % 
First Year 40 
Second Year 48 
Third Year 55 
Fourth Year 75 
Fifth Year 88 

Four Year Term 
First Year 42 
Second Year 55 
Third Year 75 
Fourth Year 88 

3 Vi Year Term 
First Six Months 42 
Next Year 55 
Next Following Year 75 
Final Year 88 

Three Year Term 
First Year 55 
Second Year 75 
Third Year 88 

(b) For the purposes of this part "Tradesman's 
Rate" means the rate of pay payable to an 
Adult Male Fitter under the Engineering 
Trades (Government) Award Nos. 29, 30 and 
31 of 1961 and 3 of 1962, as amended. 

(6) (a) In addition to the appropriate rate of pay pre- 
scribed elsewhere in this Schedule an employee shall be 
paid — 

(i) $25.30 per week if he is engaged on the 
construction of a large industrial undertaking 
of any large civil engineering project; 

(ii) $22.80 per week if he is engaged on a multi- 
storeyed building but only until the exterior 
walls have been erected and the windows 
completed and a lift made available to carry the 
employee between the ground floor and the 
floor upon which he is required to work. A 
multi-storeyed building is a building which, 
when completed will consist of at least five 
storeys. 

(iii) $13.50 per week if he is engaged otherwise on 
construction work falling within the definition 
of construction work in Clause 5.—Definitions 
of this award. 

(b) Any dispute as to which of the aforesaid 
allowances applies to particular work shall be determined 
by the Board of Reference. 

(c) Any allowance paid under this subclause includes 
any allowance otherwise payable under Clause 16.— 
Special Rates and Provisions of this award. 

(7) Tool Allowance: 
(a) Where an employer does not provide a 

tradesman or an apprentice with the tools 
ordinarily required by that tradesman or 
apprentice in the performance of his work as a 
tradesman or as an apprentice the employer 
shall pay a tool allowance of — 

(i) $8.10 per week to such tradesman, or 
(ii) in the case of an apprentice a percentage 

of $8.10 being the percentage which 
appears against his year of apprentice- 
ship in Clause 5 of this schedule for the 
purpose of such tradesman or 
apprentice supplying and maintaining 
tools ordinarily required in the 
performance of his work as a tradesman 
or apprentice. 

(b) Any tool allowance paid pursuant to paragraph 
(a) of this clause shall be included in, and form 
part of, the ordinary weekly wage prescribed in 
this schedule. 

(c) An employer shall provide for the use of 
tradesmen or apprentices all necessary power 
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tools, special purpose tools and precision 
measuring instruments. 

(d) A tradesman or apprentice shall replace or pay 
for any tools supplied by his employer if lost 
through his negligence. 

Second Schedule — List of Respondents. 
The Minister for Works 
The Minister for Water Resources 
The Minister for Education 
The Minister for Health 
The Minister for Agriculture 
The Minister for Transport 
The Minister for Police 
The Minister for Housing 
The Minister for Conservation and Land Management 
The State Shipping Service 
Commissioner of Main Roads 
Board of Management, Royal Perth Hospital 
Board of Management, Princess Margaret Hospital 
Board of Management, Sir Charles Gairdner Hospital 
Board of Management, King Edward Memorial Hospital 
Board of Management, Fremantle Hospital 

Third Schedule — Memoranda of Agreement. 
The following provisions relating to Hours of Work 

are agreed between the parties. 
(1) Workers' Compensation — 20 Day Work Cycle: 

(a) Where an employee is on workers' compensa- 
tion for periods for less than one complete 20 
day work cycle, such employee will accrue 
towards and be paid for the succeeding rostered 
day off following such leave. 

(b) An employee will not accrue rostered days off 
for periods of workers' compensation where 
such period of leave exceeds one or more 
complete 20 day work cycles. 

(c) An employee who is on workers' compensation 
for less than one complete 20 day work cycle 
and a rostered day falls within the period, the 
employee will not be re-rostered for an 
additional day off. 

(2) For employees working the 20 day work cycle there 
will be no rostered days off duty applicable whilst on 
leave without pay, nor shall any credit accumulate for 
such periods of leave. 

(3) Weekly allowances as prescribed in the award shall 
not be reduced as a result of the "rostered day off" 
occurring in any particular week. 

(4) Agreed Trade Offs in Implementing the 38-Hour 
Week: 

(a) There will be no wash up time prior to knocking 
off work for the day, however, employees may 
be permitted by their supervisors to wash after 
completing particularly dirty assignments as 
would normally be the case. 

(b) There will be no afternoon tea break. 
(c) Employees will be paid fortnightly either by 

cheque or into a bank account, building 
society, or approved credit union account. 

Provided that in the case of employees at the Royal 
Perth Hospital, King Edward Memorial Hospital, 
Fremantle Hospital, Princess Margaret Hospital and Sir 
Charles Gairdner Hospital, the following trade offs will 
apply: 

(a) There will be no wash up time prior to knocking 
off work for the day, however, staff may be 
permitted by their foreman to wash after 
completing particularly dirty assignments as 
would normally be the case. 

(b) There will be no time off for collecting pays 
during normal working hours. 

Provided that in the case of employees of the Western 
Australian Meat Commission the following trade offs 
will apply: 

(a) There will be no afternoon tea break. 
(b) Wash up time will be reduced from 15 minutes 

to four minutes. 
(c) There will be no time off for collecting pays 

during normal working hours. 
Provided that in the case of employees at the Health 

Department the following trade offs will apply: 
(a) There will be no wash up time prior to knocking 

off work for the day, unless an employee has 
been on a job that entitles him to dirt money. 

Provided that in the case of employees at the 
Department of Agriculture, the following trade offs will 
apply: 

(a) There will be no afternoon tea break. 
(b) There will be no wash up time prior to knocking 

off work for the day, however, employees may 
be permitted by their foreman to wash after 
completing particularly dirty assignments as 
would normally be the case. 

(c) New employees will be paid fortnightly into a 
bank, building society or approved credit union 
account. 

Provided that in the case of employees of the State 
Housing Commission the following trade offs shall 
apply: 

(a) There will be no wash up time prior to knocking 
off work for the day, however, staff may be 
permitted by their Foreman to wash after 
completing particularly dirty assignments as 
would normally be the case. 

(b) There will be no afternoon tea break. 
(c) Employees will be paid fortnightly either by 

cheque or into a Bank Account, Building 
Society or approved Credit Union. Where 
employees are paid by cheque the cheque will 
be either posted to the employee or the 
employee will be responsible for collecting the 
cheque in his own time. 

Provided that in the case of employees of the Main 
Roads Department the following trade offs shall apply: 

(a) Payment of wages will be made directly into a 
nominated bank, building society or credit 
society, with pay advice slips available for 
collection, where practicable, from the 
foreman at the camp site or depot on pay day. 

(b) The afternoon tea break no longer applies. 
(c) Wash up time in the Department's time no 

longer applies. 

Provided that in the case of employees of the 
Agriculture Protection Board the following trade offs 
shall apply: 

(a) There will be no afternoon tea break. 
(b) The morning tea break will be reduced to seven 

minutes per day. 
(c) Payment will be made fortnightly into a Bank, 

Building Society or Credit Union account. 
Provided that in the case of employees of the State 

Engineering Works the following trade offs and practices 
shall apply: 

Where, to meet the needs of the Works, the employee 
is required to work on his rostered day off, that employee 
will be re-rostered for another day off duty within 10 
work days. The re-rostered day will be the first or last 
working day of the week unless another day is agreed 
between the Works and the employee. 

However, where the operational requirements of the 
employer are such that a day in lieu of the rostered day 
off cannot be reasonably taken, overtime payment may 
be made. 
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Trade Offs 
(a) There will be no wash up time prior to knocking 

off at lunch time or prior to ceasing work for 
the day, however, staff may be permitted by 
their Foreman to wash after completing 
particularly dirty assignments as would 
normally be the case. 

(b) The morning tea break will be seven minutes. 
(c) Payment will be made fortnightly into a bank, 

building society or credit union account. 
(d) The issue of personal safety equipment and 

clothing will be made in the employee's own 
time. 

Provided that for tool and material storemen 
employed at the Education Department, due to the 
operational requirements of the employer, employees 
may accumulate the rostered days off which will be taken 
as days in lieu during school vacation periods or another 
mutually agreed period. The employer and employee will 
mutually agree as to when the days in lieu of the rostered 
days off will be taken however, such leave will be taken 
subject to the routine maintenance requirements of the 
employer. 

All leave in lieu of the rostered days off will be taken as 
full credit entitlements. An employee will not be 
entitled to such leave on a pro rata credit basis. 

Any dispute concerning the taking of leave in lieu of 
the rostered days off will be referred to a meeting of the 
employer and the Union concerned. 

Should an employee be required to work during such 
periods of leave no overtime will be paid and the 
employee by agreement with the employer will be re- 
rostered off duty at a mutually convenient period. 

The following trade offs shall apply: 
(a) There shall be no afternoon tea breaks. 
(b) Except where exceptionally dirty work has been 

performed no formal washing up time at the 
completion of the days work shall apply. 

(c) In order to service students requiring tools 
from a store on the storeman's rostered day 
off, the employer may require another suitably 
qualified storeman to provide such service 
provided he is not engaged in servicing the 
requirements of students from his own store. 

of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Forests Act Field Staff Agreement No. 
25 of 1983 as amended, be further amended in 
accordance with the following Schedule with effect 
on and from 6 February 1987. 

Dated at Perth this 11th day of February 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
Clause 16.—Weekly and Daily Hours of Employment: 

Delete this clause and insert in lieu thereof:— 
16.—Weekly and Daily Hours of Employment. 
(a) Officers shall work 75 hours per fortnight. 

This period shall be worked over not more than five 
days in any one week, Monday to Friday, between 
the hours of 7.30 a.m. and 5.30 p.m. Provided that 
no officer shall be required to work more than eight 
hours two minutes on any one day. 

(b) Officers shall be entitled to a meal break of 
not less than 30 minutes and not more than one hour 
to be taken between the hours of 12 noon and 2.00 
p.m. 

(c) Notwithstanding the provisions of subclause 
(a) hereof, the Conservator, by written instruction, 
may vary the hours of attendance of an officer, or a 
class of officer, so that officers may accrue 
sufficient additional time, without payment of 
overtime, to enable one rostered day off in each 15 
day work cycle. 

(d) (i) When an officer is recalled to duty on his 
rostered day off and works the whole of 
the day, no overtime will be paid and the 
office will be re-rostered, by mutual agree- 
ment, for another day off within 14 
working days. 

(ii) If it is not possible to re-roster the day off 
within 14 working days the Conservator 
may add a day to the officers' annual leave 
or pay overtime in lieu. 

(e) Any decision to re-roster an officers' day off 
shall be made by the relevant Regional management 
so as to ensure that there is no unnecessary 
disruption to normal rostered days off. 

FORESTS ACT FIELD STAFF. 
Agreement No. 25 of of 1983. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 61 of 1986. 

Between the Civil Service Association of Western 
Australia Incorporated, Applicant and Executive 
Director, Department of Conservation and Land 
Management, Respondent. 

Order. 
HAVING heard Mr K.H. Dodd on behalf of the Appli- 
cant, Mr M. Connell and with him Mr J.D. Miller on 
behalf of the Respondent, the Commission, constituted 
by the Public Service Arbitrator, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 

FROZEN FOODS. 
Award No. 25 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1334 of 1986. 

Between Food Preservers' Union of Western Australia, 
Union of Workers, Applicant and Table Talk 
Poultry and Others, Respondents. 

Order. 
HAVING heard Mr 1. J. Sands on behalf of the applicant 
and Ms E.M. Gauci on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Frozen Foods Award No. 25 of 1977 be 
varied in accordance with the following Schedule 
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and that such variation shall have effect from the 
beginning of the first pay period on or after the 10th 
day of February 1987. 

Dated at Perth this 13th day of February 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 

Delete Clause 8.—Hours and insert in lieu: 

8.—Hours. 

(1) Subject to Clause 8A.—Implementation of 
38-Hour Week and Clause 8B.—Procedures for In- 
Plant Discussions and subject to the exceptions 
hereinafter provided, the ordinary hours of work 
from the first pay period on or after 1 September 
1984 shall be an average of 38 per week to be worked 
on one of the following basis:— 

(i) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 
14 consecutive days; or 

(iii) 114 hours within a work cycle not 
exceeding 21 consecutive days; or 

(iv) 152 hours within a work cycle not 
exceeding 28 consecutive days. 

(2) The ordinary hours of duty shall be worked on 
Monday to Friday inclusive and subject to Clause 
10.—Shift Work, between the hours of 6.00 a.m. 
and 6.00 p.m. 

(3) (a) Notwithstanding the provisions of 
subclause (2) of this clause, the ordinary starting 
time for poultry processing plants may be 5.00 a.m. 

(b) Where a worker works on a production line in 
a poultry processing plant that commences ordinary 
working hours before 6.00 a.m. a flat allowance of 
$2.50 shall be payable for each day that work 
commences prior to 6.00 a.m. 

(4) In the case of seasonal processing the starting 
and finishing times other than those prescribed in 
subclause (2) of this clause may, in any particular 
case be fixed by agreement between the employer 
and the union. In the event of any dispute the Board 
of Reference may determine the matter. 

(5) The starting and finishing times in any 
establishment shall only be altered by the employer 
giving seven days' notice to the employees of such 
alteration, except where otherwise agreed between 
the employer and the union. 

(6) (a) An employer, with the agreement of the 
majority of the employees concerned, may 
substitute the day an employee is to take off for 
another day in the case of a breakdown in machinery 
or a failure or shortage of electric power or to meet 
the requirements of the business in the event of rush 
orders or some other emergency situation. 

(b) An individual employee, with the agreement 
of his employer, may substitute the day he is to take 
off for another day. 

GATE, FENCE AND FRAMES MANUFACTURING. 
Award No. 24 of 1971. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 110 of 1985. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers, Industrial Union of 
Workers, Western Australian Branch, Applicant 
and Cyclone KM Products and Others, 
Respondents. 

Order. 
HAVING heard Dr J. Crouch on behalf of the applicant 
and Mr S. Bibby on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the Commis- 
sion No. 261 of 1986, dated 23 July 1986, have been 
complied with, and by consent, hereby orders — 

That the Gate, Fence and Frames Manufacturing 
Award No. 24 of 1971 be varied in accordance with 
the following schedule and that such variations shall 
have effect as from the beginning of the first pay 
period commencing on or after 16 March 1987. 

Dated at Perth this 24th day of February 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert in lieu:— 
2. —Arrangement. 

1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Contract of Service. 
6. Hours. 
7. Overtime. 
8. Shift Work. 
9. Holidays and Annual Leave. 
10. Higher Duties. 
11. Absence Through Sickness. 
12. Long Service Leave. 
13. Time and Wages Record. 
14. Special Rates and Provisions. 
15. Representative Interviewing Workers. 
16. Under-Rate Workers. 
17. Definitions. 
18. Board of Reference. 
19. Fares and Travelling Time. 
20. Distant Work. 
21. Location Allowances. 
22. Bereavement Leave. 
23. Supplementary Payments. 
24. Payment of Wages. 
25. Maternity Leave. 
26. Introduction of Change. 
26A. Redundancy. 
27. Junior Employees — Special Orders. 

First Schedule — Wages. 
Second Schedule — 38-Hour Week Provisions. 

2. Clause 5.—Contract of Service: Delete this clause 
and insert in lieu:— 

5.—Contract of Service. 
(1) (a) A contract of service may be terminated in 

accordance with the provisions of this clause and 
not otherwise, but this subclause does not operate so 
as to prevent any party to a contract from giving a 
greater period of notice than is hereinafter pre- 
scribed, nor to affect an employer's right to dismiss 
an employee without notice for conduct that 
justifies instant dismissal, including malingering, 
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inefficiency or neglect of duty, and an employee so 
dismissed shall be paid for the time worked up to the 
time of dismissal only. 

(b) Subject to the provisions of this clause, a 
party to a contract of service may, on any day, give 
to the other party the appropriate period of notice 
of termination of the contract prescribed in sub- 
clause (2) of this clause and the contract terminates 
when that period expires. 

(2) Notice of Termination by Employer: 
(a) In order to terminate the employment of 

an employee (other than a casual 
employee) the employer shall give the 
employee the following notice:— 
Period of Continuous Period of 
Service Notice 
During the first month One day 
More than one month but 
less than one year One week 
One year but less than three 
years Two weeks 
Three years but less than five 
years Three weeks 
Five years and over Four weeks 

(b) An employee who at the time of being 
given notice is over 45 years of age and 
who at the date of termination has 
completed two years' continuous service 
with the employer, shall be entitled to one 
week's notice in addition to the notice pre- 
scribed in paragraph (a) of this subclause. 

(c) Payment in lieu of the notice prescribed in 
paragraphs (a) and (b) of this subclause 
shall be made if the appropriate notice 
period is not given. Provided that employ- 
ment may be terminated by part of the 
period of notice specified and part 
payment in lieu thereof. 

(d) In calculating any payment in lieu of 
notice, the employer shall pay the 
employee the ordinary wages for the 
period of notice had the employment not 
been terminated. 

(e) The period of notice in this subclause shall 
not apply in the case of casual employees, 
apprentices or employees engaged for a 
specific period of time or for a specific task 
or tasks. 

(f) (i) For the purpose of this clause 
continuity of service shall not be 
broken on account of — 

(aa) any interruption or termi- 
nation of the employment 
by the employer if such 
interruption or termination 
has been made merely with 
the intention of avoiding 
obligations hereunder in 
respect of leave of absence; 

(bb) any absence from work on 
account of personal sickness 
or accident for which an 
employee is entitled to claim 
sick pay as prescribed by 
this award or on account of 
leave lawfully granted by the 
employer; or 

(cc) any absence with reasonable 
cause, proof whereof shall 
be upon the employee. 

Provided that in the calculation of 
continuous service under this 
subclause any time in respect of 
which an employee is absent from 
work, except time for which an 

employee is entitled to claim annual 
leave, sick pay, long service leave 
and public holidays as prescribed 
by this award, shall not count as 
time worked. 

(ii) Service by the employee with a 
business which has been transmitt- 
ed from one employer to another 
and the employee's service has been 
deemed continuous in accordance 
with subclause (3) of Clause 2 of the 
Long Service Leave Provisions 
published in Volume 66 of the 
Western Australian Industrial 
Gazette at pages one to four shall 
also constitute continuous service 
for the purpose of this clause. 

(3) Notice of Termination by Employee: 
(a) The notice of termination required to be 

given by an employee shall be the same as 
that required of an employer, save and 
except that there shall be no additional 
notice based on the age of the employee 
concerned. 

(b) If an employee fails to give the required 
notice or having given, or been given, such 
notice leaves before the notice expires, the 
employee forfeits the entitlement to any 
money owing to the employee under this 
award except to the extent that such 
money exceeds the ordinary wages for the 
required period of notice. 

(4) Time Off During Notice Period: Where an 
employer has given notice of termination to an 
employee who has completed one month's 
continuous service, that employee shall, for the 
purpose of seeking other employment, be entitled to 
be absent from work up to a maximum of eight 
ordinary hours without deduction of pay. The time 
off shall be taken at times that are convenient to the 
employee after consultation with the employer. 

Provided that this subclause shall not apply to a 
casual employee. 

(5) Statement of Employment: The employer 
shall, upon receipt of a request from an employee 
whose employment has been terminated, provide to 
the employee a written statement specifying the 
period of employment and the classification or the 
type of work performed by the employee. 

(6) Notification on Engagement: On the first day 
of engagement an employee shall be notified by his 
employer, or by the employer's representative, 
whether the duration of his employment is expected 
to exceed one month and, if he is hired as a casual 
employee, he shall be advised accordingly. 

(7) Casual Employees: 
(a) (i) The period of notice of termination 

in the case of a casual employee 
shall be one hour. 

(iii) If the required notice of termina- 
tion is not given, one hour's wages 
shall be paid by the employer or 
forfeited by the employee. 

(b) An employee shall, for the purposes of this 
award, be deemed to be a casual 
employee — 

(i) if the expected duration of the 
employment is less than one 
month; or 

(ii) if the notification referred to in 
subclause (6) of this clause is not 
given and the employee is dismissed 
through no fault of his own within 
one month of commencing employ- 
ment. 
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(8) Absence From Duty: The employer shall be 
under no obligation to pay for any day not worked 
upon which the employee is required to present 
himself for duty, except when such absence is due to 
illness and comes within the provisions of Clause 
11.—Absence Through Sickness or Clause 10.— 
Absence Through Sickness (Second Schedule — 
Employees) of this award, or such absence is on 
account of holidays to which the employee is 
entitled under the provisions of this award. 

(9) Standing Down of Employees: 
(a) The employer is entitled to deduct 

payment for any day upon which an 
employee (including an apprentice) cannot 
be usefully employed because of industrial 
action by the union party to this award, or 
by any other association or union. 

(b) The provisions of paragraph (a) of this 
subclause also apply where the employee 
cannot be usefully employed through any 
cause which the employer could not 
reasonably have prevented but only if, and 
to the extent that, the employer and the 
union concerned so agree or, in the event 
of disagreement, the Board of Reference 
so determines. 

(c) Where the stoppage of work has resulted 
from a breakdown of the employer's 
machinery the Board of Reference, in 
determining a dispute under paragraph (b) 
of this subclause, shall have regard for the 
duration of the stoppage and the 
endeavours made by the employer to 
repair the breakdown. 

3. Clause 26.—No Extra Claims: Delete this clause 
and insert in lieu:— 

26.—Introduction of Change. 
(1) Employer's Duty to Notify: 

(a) Where an employer has made a definite 
decision to introduce major changes in 
production, programme, organisation, 
structure or technology that are likely to 
have "significant effects" on employees, 
the employer shall notify the employees 
who may be affected by the proposed 
changes, and their union. 

(b) "Significant effects" include termination 
of employment, major changes in the 
composition, operation or size of the 
employer's workforce or in the skills 
required; the elimination or diminution of 
job opportunities, promotion opportuni- 
ties or job tenure; the alteration of hours 
of work; the need for re-training or 
transfer of employees to other work or 
locations and the re-structuring of jobs. 
Provided that where the award makes 
provision for alteration of any of the 
matters referred to herein, an alteration 
shall be deemed not to have "significant 
effects". 

(2) Employer's Duty to Discuss Change: 
(a) The employer shall discuss with the 

employees affected and their union, the 
introduction of the changes referred to in 
subclause (1) of this clause, among other 
things, the effects the changes are likely to 
have on employees, measures to avoid or 
minimise the adverse effects of such 
changes on employees and shall give 
prompt consideration to matters raised by 
the employees and/or their union in 
relation to the changes. 

(b) The discussion shall commence as early as 
practicable after a definite decision has 

been made by the employer to make the 
changes referred to in subclause (1) of this 
clause. 

(c) For the purpose of such discussion, the 
employer shall provide in writing to the 
employees concerned and their union, all 
relevant information about the changes, 
including the nature of the changes 
proposed; the expected effects of the 
changes on employees and other matters 
likely to affect employees, provided that 
any employer shall not be required to 
disclose confidential information the 
disclosure of which would be inimical to 
the employer's interests. 

4. Add new Clause 26A.—Redundancy as follows:— 
26A.—Redundancy. 

(1) Discussions Before Terminations: 
(a) Where an employer has made a definite 

decision that the employer no longer 
wishes the job the employee has been 
doing done by anyone and this is not due 
to the ordinary and customary turnover of 
labour and that decision may lead to 
termination of employment, the employer 
shall hold discussions with the employees 
directly affected and with their union. 

(b) The discussion shall take place as soon as is 
practicable after the employer has made a 
definite decision which will invoke the 
provisions of paragraph (a) of this 
subclause and shall cover, among other 
things, any reasons for the proposed 
terminations, measures to avoid or mini- 
mise the terminations and measures to 
minimise any adverse effect of any 
terminations on the employees concerned. 

(c) For the purpose of such discussion the 
employer shall provide in writing to the 
employees concerned and their union, all 
relevant information about the proposed 
terminations, including the reasons for the 
proposed terminations, the number and 
categories of employees likely to be 
affected, the number of employees 
normally employed and the period over 
which the terminations are likely to be 
carried out. Provided that any employer 
shall not be required to disclose 
confidential information, the disclosure of 
which would be inimical to the employer's 
interests. 

(2) Transfer to Lower Paid Duties: Where an 
employee is transferred to lower paid duties for 
reasons set out in paragraph (a) of subclause (1) of 
this clause, the employee shall be entitled to the 
same period of notice of transfer as the employee 
would have been entitled to had the employment 
been terminated, and the employer may, at the 
employer's option, make payment in lieu thereof of 
an amount equal to the difference between the 
former ordinary weekly rate of wage and the new 
lower ordinary weekly rate of wage for the number 
of weeks of notice still owing. 

(3) Severance Pay: 
(a) In addition to the period of notice pre- 

scribed in paragraph (a) of subclause (2) in 
Clause 5.—Contract of Service of this 
award, for ordinary termination, and 
subject to further order of the Commis- 
sion, an employee whose employment is 
terminated for reasons set out in para- 
graph (a) of subclause (1) of this clause 
shall be entitled to the following amount 
of severance pay in respect of a continuous 
period of service. 
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Period of Continuous Severance 
Service Pay 
Less than one year Nil 
One year but less than two 
years Four weeks 
Two years but less than three 
years Six weeks 
Three years but less than 
four years Seven weeks 
Four years and over Eight weeks 
"Week's pay" means the ordinary time 
rate of wage for the employee concerned. 

Provided that the severance payments 
shall not exceed the amount which the 
employee would have earned if employ- 
ment with the employer had proceeded to 
the employee's normal retirement date. 

(b) For the purpose of this clause, continuity 
of service shall not be broken on account 
of — 

(i) any interruption or termination of 
the employment by the employer if 
such interruption or termination 
has been made merely with the 
intention of avoiding obligations 
hereunder in respect of leave of 
absence; 

(ii) any absence from work on account 
of personal sickness or accident for 
which an employee is entitled to 
claim sick pay as prescribed by this 
award or on account of leave law- 
fully granted by the employer; or 

(iii) any absence with reasonable cause, 
proof whereof shall be upon the 
employee. 

Provided that in the calculation of con- 
tinuous service under this subclause any 
time in respect of which an employee is 
absent from work, except time for which 
an employee is entitled to claim annual 
leave, sick pay, long service leave and 
public holidays as prescribed by this 
award, shall not count as time worked. 

(c) Service by the employee with a business 
which has been transmitted from one 
employer to another and the employee's 
service has been deemed continuous in 
accordance with subclause (3) of Clause 2 
of the Long Service Leave Provisions 
published in Volume 66 of the Western 
Australian Industrial Gazette at pages one 
to four shall also constitute continuous 
service for the purpose of this clause. 

(4) Employee Leaving During Notice: An 
employee whose employment is to be terminated for 
reasons set out in paragraph (a) of subclause (1) of 
this clause may terminate employment during the 
period of notice and, if so, shaU be entitled to the 
same benefits and payments under this clause had 
the employee remained with the employer until the 
expiry of such notice. Provided that in such circum- 
stances the employee shall not be entitled to 
payment in lieu of notice. 

(5) Alternative Employment: An employer, in a 
particular redundancy case, may make application 
to the Commission to have the general severance pay 
prescription varied if the employer obtains 
acceptable alternative employment for an employee. 

(6) Time Off Durting Notice Period: 
(a) During the period of notice of termination 

of employment given by an employer, an 
employee whose employment is to be 
terminated for reasons set out in para- 
graph (a) of subclause (1) of this clause 
shall, for the purpose of seeking other 

employment, be entitled to be absent from 
work during each week of notice up to a 
maximum of eight ordinary hours without 
deduction of pay. 

(b) If the employee has been allowed paid 
leave for more than one day during the 
notice period for the purpose of seeking 
other employment, the employee shall, at 
the request of the employer, be required to 
produce proof of attendance at an 
interview or the employee shall not receive 
payment for the time absent. For this 
purpose a statutory declaration will be 
sufficient. 

(7) Notice to the Commonwealth Employment 
Service: Where a decision has been made to 
terminate employees in the circumstances outlined 
in paragraph (a) of subclause (1) of this clause, the 
employer shall notify the Commonwealth Employ- 
ment Service thereof as soon as possible giving 
relevant information, including the number and 
categories of the employees likely to be affected and 
the period over which the terminations are intended 
to be carried out. 

(8) Superannuation Benefits: 
(a) Subject to further order of the Commis- 

sion, where an employee who is terminated 
receives a benefit from a superannuation 
scheme, the employee shall only receive, 
under subclause (3) of this clause, the 
difference between the severance pay 
specified in that subclause and the amount 
of the superannuation benefit the 
employee receives which is attributable to 
employer contributions only. 

(b) If the superannuation benefit is greater 
than the amount due under subclause (3) 
of this clause, then the employee shall not 
receive payment under that subclause. 

(9) Employees With Less Than One Year's 
Service: This clause shall not apply to employees 
with less than one year's continuous service and the 
general obligation on employers should be no more 
than to give relevant employees an indication of the 
impending redundancy at the first reasonable 
opportunity and to take such steps as may be 
reasonable to facilitate the obtaining by the 
employees of suitable alternative employment. 

(10) Employees Exempted: This clause shall not 
apply where employment is terminated as a conse- 
quence of conduct that justifies instant dismissal 
including malingering, inefficiency or neglect of 
duty or in the case of casual employees, apprentices 
or employees engaged for a specific period of time 
or for a specified task or tasks. 

(11) Employers Exempted: Subject to an order of 
the Commission, in a particular redundancy case, 
this clause shall not apply to employers who employ 
less than 15 employees. 

(12) Incapacity to Pay: An employer, in a 
particular redundancy case, may make application 
to the Commission to have the general severance pay 
prescription varied on the basis of the employer's 
incapacity to pay. 

(13) Dispute Settling Procedures: Any dispute 
under these provisions shall be referred to the 
Commission. 
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HOSPITAL LAUNDRY AND LINEN SERVICE 
(Salaried Officers). 

Award No. 36 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 986 of 1986. 

Between Hospital Salaried Officers Association of 
Western Australia (Inc), Applicant and the Manager 
Lakes Hospital (Hospital Laundry and Linen 
Service), Respondent. 

Order. 
HAVING heard Mr J.D. Kirwan on behalf of the 
Applicant and Mr G.C. Edwards on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Hospital Laundry and Linen Service 
(Salaried Officers) Award No. 36 of 1978 as 
amended, be further amended in accordance with 
the following Schedule with effect on and from this 
day. 

Dated at Perth this 9th day of February 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the 

number and title 40.—Trade Union Training Leave 
insert the following:— 

41.—Introduction of Change. 
2. Immediately after Clause 40.—Trade Union 

Training Leave, insert the following:— 
41.—Introduction of Change. 

(1) (a) Where the employer has made a definite 
decision to introduce major changes in production, 
programme, organisation, structure or technology 
that are likely to have significant effects on 
employees, the employer shall notify the employees 
who may be affected by the proposed changes and 
the Association. 

(b) "Significant effects" include termination of 
employment, major changes in the composition, 
operation or size of the employer's workforce or in 
the skills required; the elimination or diminution of 
job opportunities, promotion opportunities or job 
tenure; the alteration of hours of work; the need for 
retraining or transfer of employees to other work or 
locations and restructuring of jobs. Provided that 
where the Award makes provision for alteration of 
any of the matters referred to herein an alteration 
shall be deemed not to have significant effect. 

(2) (a) The employer shall discuss with the 
employees affected and the Association, inter alia, 
the introduction of the changes referred to in sub- 
clause (1) hereof, the effects the changes are likely to 
have on employees, measures to avert or mitigate 
the adverse effects of such changes on employees 
and shall give prompt consideration to matters 
raised by the employees and/or the Association in 
relation to the changes. 

(b) The discussion shall commence as early as 
practicable after a firm decision has been made by 
the employer to make the changes referred to in 
subclause (1) hereof. 

(c) For the purposes of such discussion, the 
employer shall provide to the employees concerned 
and the Association, all relevant information about 
the changes including the nature of the changes 

proposed; the expected effects of the changes on 
employees and any other matters likely to affect 
employees provided that the employer shaU not be 
required to disclose confidential information the 
disclosure of which, would be inimical to his/her 
interests. 

HOSPITAL SALARIED OFFICERS. 
Award No. 39 of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 983 of 1986. 

Between Hospital Salaried Officers Association of 
Western Australia (Inc), Applicant and Royal Perth 
Hospital and Others, Respondents. 

Order. 
HAVING heard Mr J.D. Kirwan on behalf of the 
Applicant and Mr G.C. Edwards on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Hospital Salaried Officers Award No. 39 
of 1968 as amended, be further amended in 
accordance with the following Schedule with effect 
on and from this day. 

Dated at Perth this 9th day of February 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the 

number and title 40.—Trade Union Training Leave 
insert the following:— 

41.—Introduction of Change. 
2. Immediately after Clause 40.—Trade Union 

Training Leave, insert the following:— 
41.—Introduction of Change. 

(1) (a) Where the employer has made a definite 
decision to introduce major changes in production, 
programme, organisation, structure or technology 
that are likely to have significant effects on 
employees, the employer shall notify the employees 
who may be affected by the proposed changes and 
the Association. 

(b) "Significant effects" include termination of 
employment, major changes in the composition, 
operation or size of the employer's workforce or in 
the skills required; the elimination or diminution of 
job opportunities, promotion opportunities or job 
tenure; the alteration of hours of work; the need for 
retraining or transfer of employees to other work or 
locations and restructuring of jobs. Provided that 
where the Award makes provision for alteration of 
any of the matters referred to herein an alteration 
shall be deemed not to have significant effect. 

(2) (a) The empioyer shall discuss with the 
employees affected and the Association, inter alia, 
the introduction of the changes referred to in sub- 
clause (1) hereof, the effects the changes are likely to 
have on employees, measures to avert or mitigate 
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the adverse effects of such changes on employees 
and shall give prompt consideration to matters 
raised by the employees and/or the Association in 
relation to the changes. 

(b) The discussion shall commence as early as 
practicable after a firm decision has been made by 
the employer to make the changes referred to in 
subclause (1) hereof. 

(c) For the purposes of such discussion, the 
employer shall provide to the employees concerned 
and the Association, all relevant information about 
the changes including the nature of the changes 
proposed; the expected effects of the changes on 
employees and any other matters likely to affect 
employees provided that the employer shall not be 
required to disclose confidential information the 
disclosure of which, would be inimical to his/her 
interests. 

IRON ORE PRODUCTION AND PROCESSING 
(Hamersley Iron Pty Limited). 

Award No. 15 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 499 of 1986. 

Between Federated Engine Drivers' and Firemen's Union 
of Workers of Western Australia, Applicant and 
Hamersley Iron Pty Limited, Respondent. 

(Slow Learning ChUdrens Group). 
Award No. A20 of 1980. 

BEFORE THE WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

No. 408 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the Slow Learning 
Children's Group of Western Australia 
(Incorporated), Respondent. 

Order. 
HAVING heard Ms S.M. Jackson on behalf of the appli- 
cant and Mr G.C. Edwards on behalf of the respondent 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Miscellaneous Workers' (Slow 
Learning Children's Group)" Award No. A20 of 
1980 as varied be further varied in accordance with 
the following schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 4th day of 
February 1987. 

Dated at Perth this 4th day of February 1987. 

(Sgd.) G.J. MARTIN, 
IL.S.l Commissioner. 

WHEREAS the Federated Engine Drivers' and 
Firemen's Union of Workers of Western Australia and 
Hamersley Iron Pty Limited are parties to the Iron Ore 
Production and Processing (Hamersley Iron Pty 
Limited) Award No. 15 of 1985; and whereas the 
Federated Engine Drivers' and Firemen's Union of 
Workers of Western Australia filed an application to 
amend the aforementioned Award, being No. 499 of 
1986; and whereas a Conference was convened pursuant 
to section 32 of the Industrial Relations Act 1979 on the 
2nd day of December 1986; and whereas the Federated 
Engine Drivers' and Firemen's Union of Workers of 
Western Australia and Hamersley Iron Pty Limited 
advised the Commission at the aforementioned 
Conference that they had reached agreement regarding 
the aforementioned application for Award amendment; 
now therefore, I, the undersigned, a Commissioner of 
the Western Australian Industrial Relations Commission 
before whom the conference was held, pursuant to the 
powers conferred on me by the Industrial Relations Act 
1979 hereby order — 

That the Iron Ore Production and Processing 
(Hamersley Iron Pty Limited) Award No. 15 of 1985 
be varied in accordance with the following schedule 
and that such variation shall have effect on and 
from the date hereof. 

Dated at Perth this 2nd day of December 1986. 

(Sgd.) W.S. COLEMAN, 
fL.S.l Commissioner. 

Schedule. 
1. Clause 4.—Definitions: After subclause (5) of this 

clause insert a new subclause (6) in the following terms 
and renumber the existing subclauses (6), (7), (8) and (9) 
as (7), (8), (9) and (10) respectively. 

(6) Tradesperson Cook means a person employed 
in cooking who possesses recognised qualifications 
in the trade of cooking. 

2. Clause 37.—Wages: Delete this clause and insert in 
lieu: 

37.—Wages. 
The following shaE be the wage rates payable to 

employees under this award: 
Classification Per Hour 
Assistant Supervisor — Day Activities $ 
Schools 
1st year of employment 7.20 
2nd year of employment 7.70 
3rd year of employment 8.00 
4th year of employment 8.30 
5th year of employment and thereafter 8.60 
Assistant Supervisor — Workshops 
1st year of employment 9.06 
2nd year of employment 9.27 
3rd year of employment and thereafter 9.56 
Tradesperson Cook Per Week 

Schedule. 
Clause 17.—Holiday Work: Following paragraph (d) 

of subclause (6) of this clause insert the following new 
paragraph (e). 

(e) Notwithstanding the provisions of paragraph 
(6) (d) of this clause Christmas Day, for members of 
the FEDFU employed in Dampier "C" Power 
Station, shall be deemed to have commenced at 2300 
hours on 24 December and ended at 2300 hours on 
25 December. 

1st year of employment 355.90 
2nd year of employment 361.90 
3rd year of employment 366.30 
House Parent 
1st year of employment 305.60 
2nd year of employment 309.80 
3rd year of employment and thereafter 313.10 
Residents' Aide/Domestic 
1st year of employment 288.10 
2nd year of employment 292.30 
3rd year of employment and thereafter 295.90 
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Cook 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 
Laundress 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 
Gardener 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Per Week 

NURSES (Dentists Surgeries). 
Award No. 44A of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 529 of 1985. 

Between Royal Australian Nursing Federation Industrial 
Union of Workers, Perth, Applicant and F.A. 
Adler and Others, Respondents. 

Order. 
HAVING heard Mr M. Jahn on behalf of the Applicant 
and Ms E. Gauci on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Nurses' (Dentists Surgeries) Award No. 
44A of 1976 be varied in accordance with the follow- 
ing Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 10th day of January 
1987. 

Dated at Perth this 31st day of December 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 5.—Definitions: Add the following:— 

"Accrued hours" means the paid time off 
accruing to an employee resulting from an entitle- 
ment to the 38-hour week as prescribed in Clause 
7.—Hours. 

2. Clause 7.—Hours: Delete this clause and insert in 
lieu the following:— 

7.—Hours. 
(1) (a) From the pay period commencing on or 

after 10 January 1987 the ordinary hours of duty 
shall be 38 per week or where any of the provisions 
of paragraph (b) of this subclause are adopted an 
average of 38 per week provided that not more than 
40 ordinary hours shall be worked in any week nor 
eight on any one day and shall be worked between 
the hours of 8.00 a.m. and 6.00 p.m. Monday to 
Friday inclusive and 8.00 a.m. to 12 noon on 
Saturday. 

(b) By agreement between the employer and 
employee the ordinary hours of duty may be worked 
in the following manner: 

(i) By accruing two hours per week to be 
taken off on the fifth shift. 

(ii) By accruing four hours per fortnight to be 
taken off on the fifth shift of the second 
week. 

(iii) By accruing eight hours per month to be 
taken off on the fifth shift of the fourth 
week. 

(2) An employer and employee may by agreement 
substitute the shift on which the accrued time off is 
to be taken for another shift in which case the fifth 
shift shaU become an ordinary working day. 

(3) Meal breaks of not less than 30 minutes nor 
more than 60 minutes shall be allowed but such time 
shall not be counted as time worked. 

3. Clause 9.—Annual Leave and Holidays: Delete 
paragraph (a) of subclause (4) and insert in lieu the 
following:— 

(4) (a) Where after one month's service an 
employee's services are lawfully terminated through 
no fault of the employee, she shall be paid 2.92 
hours' pay at her ordinary rate of pay for each 
completed week of service. 

4. Clause 11.—Long Service Leave: Number existing 
clause as subclause (1) and add a new subclause (2) as 
follows:— 

(2) There shall be no accrual towards Accrued 
Time Off during Long Service Leave. 

5. Clause 12.—Sick Leave: Add the following 
subclauses:— 

(9) An employee shall not be entitled to claim 
payment for non attendance on the grounds of 
personal ill health or injury nor will the employee's 
sick leave entitlements be reduced if such personal ill 
health or injury occurs on a day when an employee is 
absent on Accrued Time Off in accordance with the 
provisions of subclauses (1) and (2) of Clause 7.— 
Hours of this award. 

(10) An employee whUst on paid sick leave shall 
continue to accrue an entitlement to Accrued Time 
Off as prescribed in subclause (1) of Clause 7.— 
Hours of this Award. 

(11) Any sick leave entitlement accumulated as at 
10 January 1987 shall be adjusted in hours in the 
ratio of 38 to 40. 

6. Clause 13.—Part-Time Workers: Delete this clause 
and insert in lieu the following:— 

13.—Part-Time Workers. 
(1) Employees may be employed to work less than 

the ordinary hours per week as prescribed in sub- 
clause (1) (a) of Clause 7.—Hours of this Award. 

(2) Subject to the provisions of subclause (4) of 
this clause part-time employees shall be allowed 
annual leave and holidays, and sick leave in 
accordance with this award and payment for such 
shall be made in the same ratio as their ordinary 
weekly hours averaged over the qualifying period 
bear to 38. 

(3) Part-time employees shall be paid pro rata 
based on the ordinary hours as prescribed in 
subclause (1) (a) of Clause 7.—Hours of this Award 
and shall where applicable accrue time towards 
Accrued Time Off in the same manner. 

7. Clause 14.—Casuals: Delete this clause and insert in 
lieu the following:— 

14.—Casuals. 
A worker employed for a period of not more than 

four weeks shall be deemed to be a casual worker 
and where such workers hours are based on 40 per 
week, the worker shall be paid 25 per cent over the 
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rates specified in this award. In such a case the 
provisions of subclauses (1) and (2) of Clause 7.— 
Hours of this Award shall not apply. 

8. Clause 20.—Maternity Leave: Add the following 
subclause:— 

(12) Effect of maternity leave on Accrued Time 
Off. 

(a) When an employee proceeds on maternity 
leave there will be no accrual towards 
Accrued Time Off as prescribed in 
subclause (1) of Clause 7.—Hours of this 
Award. 

(b) When an employee proceeds on maternity 
leave the employer may pay an employee 
the amount of hours accrued towards 
Accrued Time Off as prescribed in 
subclause (1) of Clause 7.—Hours of this 
Award. 

NURSES (Doctors Surgeries). 
Award No. 44 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 530 of 1985. 

Between Royal Australian Nursing Federation Industrial 
Union of Workers, Perth, Applicant and G.M. 
Bedbrook and Others, Respondents. 

Order. 
HAVING heard Mr M. Jahn on behalf of the Applicant 
and M-: E. Gauci on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Nurses' (Doctors Surgeries) Award No. 
44 of 1976 be varied in accordance with the follow- 
ing Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 10th day of January 
1987. 

Dated at Perth this 31st day of December 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 5.—Definitions: Add the following:— 

"Accrued hours" means the paid time off 
accruing to an employee resulting from an entitle- 
ment to the 38-hour week as prescribed in Clause 
7.—Hours. 

2. Clause 7.—Hours: Delete this clause and insert in 
lieu the following:— 

7.—Hours. 
(1) (a) From the pay period commencing on or 

after 10 January 1987 the ordinary hours of duty 
shall be 38 per week or where any of the provisions 
of paragraph (b) of this subclause are adopted an 
average of 38 per week provided that not more than 
40 ordinary hours shall be worked in any week nor 
more than 10 on any one day and shall be worked 
between the hours of 7.00 a.m. and 10.00 p.m. on 
any 5'A days of the week. 

(b) By agreement between the employer and 
employee the ordinary hours of duty may be worked 
in the following manner: 

(i) By accruing two hours per week to be 
taken off on the fifth shift. 

(ii) By accruing four hours per fortnight to be 
taken off on the fifth shift of the second 
week. 

(iii) By accruing eight hours per month to be 
taken off on the fifth shift of the fourth 
week. 

(2) An employer and employee may by agreement 
substitute the shift on which the accrued time off is 
to be taken for another shift in which case the fifth 
shift shall become an ordinary working day. 

(3) Meal breaks of not less than 30 minutes nor 
more than 60 minutes shall be allowed but such time 
shall not be counted as time worked unless the 
employee is required by the employer to remain on 
the premises during the meal break in which case 
such break shall be paid at ordinary rate and form 
part of the ordinary hours as prescribed in this 
clause. This subclause shall not operate so as to 
require an employee to regularly perform duty 
throughout the time usually reserved for partaking 
of a meal. 

3. Clause 9.—Annual Leave and Holidays: Delete 
paragraph (a) of subclause (4) and insert in lieu the 
following:— 

(4) (a) Where after one month's service an 
employee's services are lawfully terminated through 
no fault of the employee, she shall be paid 2.92 
hours' pay at her ordinary rate of pay for each 
completed week of service. 

4. Clause 11.—Long Service Leave: Number existing 
clause as subclause (1) and add a new subclause (2) as 
follows:— 

(2) There shall be no accrual towards Accrued 
Time Off during Long Service Leave. 

5. Clause 12.—Sick Leave: Add the following 
subclauses:— 

(9) An employee shall not be entitled to claim 
payment for non attendance on the grounds of 
personal ill health or injury nor will the employee's 
sick leave entitlements be reduced if such personal ill 
health or injury occurs on a day when an employee is 
absent on Accrued Time Off in accordance with the 
provisions cf subclauses (1) and (2) of Clause 7.— 
Hours of this award. 

(10) An employee whilst on paid sick leave shall 
continue to accrue an entitlement to Accrued Time 
Off as prescribed in subclause (1) of Clause 7.— 
Hours of this Award. 

(11) Any sick leave entitlement accumulated as at 
10 January 1987 shall be adjusted in hours in the 
ratio of 38 to 40. 

6. Clause 13.—Part-Time Workers: Delete this clause 
and insert in lieu the following:— 

13.—Part-Time Workers. 
(1) Employees may be employed to work less than 

the ordinary hours per week as prescribed in sub- 
clause (1) (a) of Clause 7.—Hours of this Award. 

(2) Subject to the provisions of subclause (4) of 
this clause part-time employees shall be allowed 
annual leave and holidays, and sick leave in 
accordance with this award and payment for such 
shall be made in the same ratio as their ordinary 
weekly hours averaged over the qualifying period 
bear to 38. 

(3) Part-time employees shall be paid pro rata 
based on the ordinary hours as prescribed in 
subclause (1) (a) of Clause 7.—Hours of this Award 
and shall where applicable accrue time towards 
Accrued Time Off in the same manner. 
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(4) By written agreement between the employer 
and employee a part-time employee who works 16 
hours or less per week may be paid in accordance 
with Clause 14.—Casuals in which case the 
provisions of Clauses 9.—Sick Leave; 10.—Annual 
Leave; 11.—Public Holidays and 12.—Long Service 
Leave shall not apply to such employees. 

7. Clause 14.—Casuals: Delete this clause and insert in 
lieu the following:— 

14.—Casuals. 
A worker employed for a period of not more than 

four weeks shall be deemed to be a casual worker 
and where such workers hours are based on 40 per 
week, the worker shall be paid 25 per cent over the 
rates specified in this award. In such a case the 
provisions of subclauses (1) and (2) of Clause 7.— 
Hours of this Award shall not apply. 

8. Clause 20.—Maternity Leave: Add the following 
subclause:— 

(12) Effect of maternity leave on Accrued Time 
Off. 

(a) When an employee proceeds on maternity 
leave there will be no accrual towards 
Accrued Time Off as prescribed in 
subclause (1) of Clause 7.—Hours of this 
Award. 

(b) When an employee proceeds on maternity 
leave the employer may pay an employee 
the amount of hours accrued towards 
Accrued Time Off as prescribed in 
subclause (1) of Clause 7.—Hours of this 
Award. 

NURSES (Private Hospitals). 
Award No. 1 of 1966. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 836 of 1985. 

Between the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Applicant and 
Alfred Carson Hospital and Others, Respondents. 

Order. 
HAVING heard Mr M. Jahn on behalf of the applicant 
and Ms E. Gauci on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Nurses' (Private Hospitals) Award No. 1 
of 1966 be varied in accordance with the attached 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 10th day of December 
1986. 

Dated at Perth this 31st day of December 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement Part 1: Add the 

following:— 
36. Bereavement Leave. 

2. Clause 9.—Overtime: Delete this clause and insert 
in lieu the following:— 

9.—Overtime. 
(1) All time worked in excess of the ordinary 

rostered hours on any day shall be paid for as 
hereunder:— 

(a) Time and a half for the first two hours on 
any day Monday to Saturday, both 
inclusive, and double time thereafter; 

(b) Double time on a Sunday; 
(c) Double time for all overtime worked 

consecutively with a rostered shift on a 
Saturday, or public holiday as prescribed 
in Clause 10A.—Public Holidays of this 
award. 

(2) Where the employee and the employer so 
agree, time off in lieu of payment for overtime may 
be allowed proportionate to the payment to which 
she is entitled. Such time off to be taken at the 
convenience of the hospital provided that:— 

(a) Such time off is in unbroken periods 
according to each period of overtime 
worked; and 

(b) The overtime is made up within 28 days 
from the time when it became due except 
where it arises from the changeover from 
night duty to day duty or day duty to night 
duty. 

(3) An employee called upon to work during the 
hours she is rostered off in accordance with 
subclause (4) of Clause 8.—Hours of this award 
shall be paid for all time worked at overtime rates 
provided in subclause (1) of this clause. 

(4) Less than 15 minutes overtime for a week or 30 
minutes overtime for a fortnight shall not be paid 
for. 

(5) An employee recalled for duty outside her 
normal working hours shall be paid a minimum of 
two hours' pay and in addition thereto all reason- 
able expenses incurred in returning to duty. 

(6) Where an employee has not been notified the 
previous day or earlier that she is required to work 
overtime, the employer shaU ensure that employees 
working such overtime for an hour or more shall be 
provided with any of the usual meals occurring 
during such overtime or be paid $4.20 for each meal. 

(7) (a) When overtime work is necessary it shall, 
wherever reasonably practicable be so arranged that 
employees have at least 10 consecutive hours off 
duty between the work of successive days. 

(b) An employee who works so much overtime 
between the termination of her ordinary work on 
one day and the commencement of her ordinary 
work on the next day that she has not at least 10 
consecutive hours off duty between those times 
shall, subject to this paragraph, "be released after 
completion of such overtime until she has had 10 
consecutive hours off duty without loss of pay for 
ordinary working time occurring during such 
absence. 

Provided that where an employee whose next 
rostered shift is day duty is required to work 
overtime extending beyond 12 midnight or 
commencing after 12 midnight , that employee shall, 
subject to paragraph (c) of this subclause be released 
from the requirement to present for day duty 
without loss of ordinary wages until a period of 
eight consecutive hours has elapsed since the 
completion of the overtime. 

(c) If, on the instruction of her employer, such 
employee resumes or continues work without having 
had 10 or eight consecutive hours off duty, as the 
case may be, she shall be paid at double rates until 
she is released from duty for such period and she 
shall then be entitled to be absent until she has had 
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such consecutive hours off duty without loss of pay 
for ordinary working time occurring during such 
absence. 

(d) The provisions of this subclause shall apply in 
the case of shift workers who rotate from one shift 
to another, as if eight hours were substituted for 10 
hours, when overtime is worked: 

(i) for the purpose of changing shift rosters; 
or 

(ii) where a shift worker does not report for 
duty; or 

(iii) where a shift is worked by arrangement 
between the workers themselves. 

3. Clause 10.—Annual Leave: Add the following 
subclause:— 

(10) In the case of a part-time employee whose 
hours have varied over the qualifying period the 
ordinary rate of wage shall be ascertained by 
averaging the hours worked during the qualifying 
period. 

4. Clause 29.—Wages, Item 4, Registered General 
Nurse: Delete the proviso to this item and insert in lieu 
the following:— 

Provided that a nurse who is in charge of a ward, 
department or floor during the off duty period of a 
charge nurse, in addition to the appropriate weekly 
wage prescribed for the classification of' 'Registered 
General Nurse'' shall be paid at the rate of $9.30 per 
week. For the purpose of this provision "off duty 
period" shall mean the period of time between the 
termination of duty on one shift and commence- 
ment of duty on the next succeeding shift, it shall 
not include time off on account of meal breaks, rest 
periods or rostered days off duty. 

Item 5, Charge Nurse or Clinical Instructor: Delete the 
proviso to this item and insert in lieu the following:— 

Provided that a nurse who is appointed to be in 
charge of an intensive care unit, coronary care unit, 
or dialysis unit or of a ward, operating room or 
department in a teaching hospital shall be paid at the 
rate of $10.70 per week in addition to the rates pre- 
scribed for a Charge Nurse. 

5. Add the following clause:— 
36.—Bereavement Leave. 

(1) An employee shall on the death within 
Australia of a wife, husband, de facto wife or de 
facto husband, father, father in law, mother, 
mother in law, brother, sister, child or stepchild, be 
entitled on notice of leave up to and including the 
day of the funeral of such relation and such leave 
shall be without deduction of pay for a period not 
exceeding the number of hours worked by the 
employee in two ordinary working days. Proof of 
such death shall be furnished by the employee to the 
satisfaction of her employer. 

(2) Provided that payment in respect of bereave- 
ment leave is to be made only where the employee 
otherwise would have been on duty and shall not be 
granted in any case where the employee concerned 
would have been off duty in accordance with her 
roster, or on long service leave, annual leave, sick 
leave, workers' compensation, leave without pay or 
on a public holiday. 

(3) An employee shall not be entitled to claim 
payment for bereavement leave on a day when that 
employee is absent on an Accrued Day Off in 
accordance with the provisions of subclauses (1) and 
(2) of Clause 8.—Hours of this Award. 

(4) An employee whilst on bereavement leave pre- 
scribed by this clause shall continue to accrue an 
entitlement to an Accrued Day Off as prescribed in 
subclauses (1) and (2) of Clause 8.—Hours of this 
Award. 

NURSES (Silver Chain Association). 
Award No. 14 of 1965. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1021 of 1986. 

Between Silver Chain Nursing Association Inc, Applicant 
and the Royal Australian Nursing Federation, 
Industrial Union of Workers, Perth, Respondent. 

Order. 
HAVING heard Ms E. Gauci on behalf of the Applicant, 
and Mr M. Jahn on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it by the Industrial Relations Act 1979, hereby 
orders — 

That the Nurses' (Silver Chain Association) 
Award No. 14 of 1965 be varied in accordance with 
the attached schedule and that such variation shall 
have effect as and from the 10th day of December 
1986. 

Dated at Perth this 31st day of December 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 17.—Sick Leave: 
(a) In subclause (5) renumber paragraph (f) as (6), (g) 

as (7), (h) as (8) and (i) as (9). 
(b) Renumber subclause (6) as (10). 

POLICE. 
Award No. 2 of 1966. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1271 of 1986. 

Between Western Australian Police Union of Workers, 
Applicant and Honourable Minister for Police, 
Respondent. 

Order. 
HAVING heard Miss H.R.R. Puriri on behalf of the 
Applicant, Miss K.A. Burke and with her Mr J.D. Miller 
on behalf of the Respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, having satisfied itself that the terms 
of the General Order of the Commission No. 261 of 
1986, dated 23 July 1986, have been complied with, and 
by consent, hereby orders — 

That the Police Award No. 2 of 1966 as amended, 
be further amended in accordance with the 
following Schedule with effect on and from this day. 

Dated at Perth this 11th day of February 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the 

number and title 34.—Effect of 38-Hour Week, insert 
the following:— 

35.—Introduction of Change. 
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2. Immediately after Clause 34.—Effect of 38-Hour 
Week insert the following:— 

35.—Introduction of Change. 
(1) Employer's duty to notify 

(a) Where the employer has made a definite 
decision to introduce major changes in 
production, programme, organisation, 
structure or technology that are likely to 
have significant effects on employees, the 
employer shall notify the employees who 
may be affected by the proposed changes 
and the Union. 

(b) "Significant effects" include termination 
of employment, major changes in the 
composition, operation or size of the 
employer's workforce or in the skills 
required; the elimination or diminution of 
job opportunities, promotion 
opportunities or job tenure; the alteration 
of hours of work; the need for retraining 
or transfer of employees to other work or 
locations and restructuring of jobs. 
Provided that where the award makes 
provision for alteration of any of the 
matters referred to herein an alteration 
shall be deemed not to have significant 
effect. 

(2) Employer's duty to discuss change 
(a) The employer shall discuss with the 

employees affected and the Union, inter 
alia, the introduction of the changes 
referred to in subclause (a) hereof, the 
effects the changes are likely to have on 
employees, measures to avert or mitigate 
the adverse effects of such changes on 
employees and shall give prompt 
consideration to matters raised by the 
employees and/or the Union in relation to 
the changes. 

(b) The discussion shall commence as early as 
practicable after a firm decision has been 
made by the employer to make the changes 
referred to in subclause (a) hereof. 

(c) For the purposes of such discussion, the 
employer shall provide to the employees 
concerned and the Union, all relevant 
information about the changes including 
the nature of the changes proposed; the 
expected effects of the changes on 
employees and any other matters likely to 
affect employees provided that the 
employer shall not be required to disclose 
confidential information the disclosure of 
which, would be inimical to the employer's 
interest. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Ms E. Gauci on behalf of the respondents, and 
by consent the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the "Teachers Aides (Independent 
Schools)" Av/ard No. A1 of 1983 as varied, be 
further varied in accordance with the following 
schedule and that such variation should have effect 
from the 1st day of January 1987. 

Dated at Perth this 18th day of February 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.l Commissioner. 

Schedule. 
Clause 14.—Wages: Delete subclause (5) of this clause 

and insert in lieu: 
(5) Child Care Workers: $ 

1 st year of employment  8.59 
2nd year of employment  9.65 
3rd year of employment 10.22 
4th year of employment 10.80 
5th year of employment 11.38 

(Eastern Goldfields Transport Board). 
Award No. 23 of 1976. 

BEFORE THE WESTERN AUSTRALI AN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 89 of 1987. 

Between the Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch, Applicant and the Eastern Goldfields 
Transport Board, Respondent. 

Order. 
HAVING heard Mr J.A.G. Long on behalf of the appli- 
cant and Ms E. Gauci on behalf of the respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Transport Workers' (Eastern Goldfields 
Transport Board) Award No. 23 of 1976 as varied, 
be further varied in accordance with the following 
Schedule and that such variation shall have effect on 
and from the 20th day of November 1986. 

Dated at Perth this 23rd day of February 1987. 

(Sgd.) G.J. MARTIN, 
Commissioner. 

TEACHERS AIDES (Independent Schools). 
Award No. A1 of 1983. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 21 of 1987. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the Catholic Education 
Commission of Western Australia and Others, 
Respondents. 

Schedule. 
Clause 19.—Clothing Allowance: Delete this clause 

and insert in lieu: 
19.—Uniforms and Protective Clothing or Equipment. 

(1) Should the Board require or request 
employees to wear uniforms, it shall provide same to 
the employees free of cost. Such uniforms or 
wearing apparel shall remain the property of the 
Board but when replaced by new items, the replaced 
items will be marked "cancelled" and may be 
retained by the employee. Providing any employee 
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who resigns within one year of the date of issue of a 
new uniform shall pay to the Board or forfeit from 
any moneys due to him from the Board such sum of 
money and on such scale (according to service and 
uniform cost etc) as shall be agreed upon between 
the parties to this award or, in the event of no such 
agreement being reached, as shall be determined by 
a Board of Reference. 

(2) The Board shall have available protective 
clothing or equipment for use by its employees when 
engaged on work for which some protective clothing 
or equipment is reasonably necessary. 

(3) The Board may require an employee to sign an 
acknowledgement of receipt of any article of 
protective clothing or equipment and he shall return 
same to the Board when he has finished using it or 
on termination of employment with the Board. 

(4) During the time any article of clothing is on 
issue to an employee or on loan to another employee 
as provided in subclause (4) of this clause, the 
employee to whom the issue is made or the employee 
to whom the issue is loaned as the case may be, shall 
be responsible for any loss or damage thereto. Fair 
wear and tear attributable to ordinary use excepted. 

(5) In the event of a dispute arising between the 
parties as to whether protective clothing or equip- 
ment is reasonably necessary it may be referred to 
the Board of Reference for determination. 

WESTERN AUSTRALIAN SCHOOL OF NURSING 
(Salaried Officers). 

Award No. 37 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 984 of 1986. 

Between Hospital Salaried Officers Association of 
Western Australia (Inc), Applicant and the Minister 
for Health, Respondent. 

Order. 
HAVING heard Mr J.D. Kirwan on behalf of the 
Applicant and Mr G.C. Edwards on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Western Australian School of Nursing 
(Salaried Officers) Award No. 37 of 1978 as 
amended, be further amended in accordance with 
the following Schedule with effect on and from this 
day. 

Dated at Perth this 9th day of February 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the 

number and title 39.—Trade Union Training Leave 
insert the following:— 

40.—Introduction of Change. 
2. Immediately after Clause 39.—Trade Union 

Training Leave, insert the following:— 
40.—Introduction of Change. 

(1) (a) Where the employer has made a definite 
decision to introduce major changes in production, 
programme, organisation, structure or technology 

that are likely to have significant effects on 
employees, the employer shall notify the employees 
who may be affected by the proposed changes and 
the Association. 

(b) "Significant effects" include termination of 
employment, major changes in the composition, 
operation or size of the employer's workforce or in 
the skills required; the elimination or diminution of 
job opportunities, promotion opportunities or job 
tenure; the alteration of hours of work; the need for 
retraining or transfer of employees to other work or 
locations and restructuring of jobs. Provided that 
where the Award makes provision for alteration of 
any of the matters referred to herein an alteration 
shall be deemed not to have significant effect. 

(2) (a) The employer shall discuss with the 
employees affected and the Association, inter alia, 
the introduction of the changes referred to in sub- 
clause (1) hereof, the effects the changes are likely to 
have on employees, measures to avert or mitigate 
the adverse effects of such changes on employees 
and shall give prompt consideration to matters 
raised by the employees and/or the Association in 
relation to the changes. 

(b) The discussion shall commence as early as 
practicable after a firm decision has been made by 
the employer to make the changes referred to in 
subclause (1) hereof. 

(c) For the purposes of such discussion, the 
employer shall provide to the employees concerned 
and the Association, all relevant information about 
the changes including the nature of the changes 
proposed; the expected effects of the changes on 
employees and any other matters likely to affect 
employees provided that the employer shall not be 
required to disclose confidential information the 
disclosure of which, would be inimical to his/her 
interests. 

AWARDS/AGREEMENTS — 
Application for variation — 

no variation resulting — 

MEAT INDUSTRY (State). 
Award No. 9 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 694 of 1986. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Action Food Barns 
and Others, Respondents. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 17th day of February 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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CANCELLATION OF — 
Award s/agreements/respondents — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 40 of 1986. 

Between Chairman, Public Service Board, Applicant and 
the Civil Service Association of Western Australia 
Inc, Respondent. 

WHEREAS the Chairman of the Public Service Board 
has made an application to the Commission, constituted 
by the Public Service Arbitrator, for cancellation of the 
Public Service Accommodation Allowance Award 1981; 
and whereas the Civil Service Association of Western 
Australia Inc and others now object to that application; 
and whereas the application is similar to a number of 
other applications lodged before the Commission, 
differently constituted; now therefore, I, with the 
consent of the Chief Commissioner and pursuant to the 
provisions of sections 80G (1) and 27 (1) (t), and all other 
provisions enabling, refer the matter to the Commission 
in Court Session for hearing and determination by the 
Commission in Court Session. 

Dated at Perth this 2nd day of December 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

NOTICES — 
Award/agreement matters — 

Application No. AG1 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT ENTITLED 

"CLERKS (GRAIN HANDLING) AUSTRALIAN 
TRAINEESHIP AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia, Industrial Union of Workers (WA Branch) 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

1.—Objects. 
(1) The object of this agreement is to provide the form 

and substance of the conditions of employment, 
including rates of pay, applicable to clerical trainees in 
Western Australia employed under Australian 
Traineeships Scheme (ATS) and who, but for being a 
trainee under that scheme would be covered by the 
Clerks (Grain Handling) Award 1977. 

(2) This agreement shall not be used by either party as 
a precedent in any proceedings before Industrial 
Tribunals. 

3.—Area of Operation. 
This agreement shaU apply throughout the operations 

of Co-operative Bulk Handling Limited. 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 26th day of February 1987. 

K. SCAPIN, 
Registrar. 

Application No. PSA A6 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"GOVERNMENT OFFICERS' (GROUP WORKERS) 

AWARD". 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of 
Western Australia (Inc) under the Industrial Relations 
Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

1.—Area. 
This Award shall have effect throughout the State of 

Western Australia. 

2.—Scope. 
This Award shall apply to all Groupworkers and 

Senior Groupworkers employed by the respondent and 
to the respondent employing such employees. 

3.—Definitions. 
"Association" means the Civil Service Association of 

Western Australia (Inc). 
A "Group Worker" shall be an employee who has 

graduated from the Group Worker Training Scheme or 
from an equivalent training scheme approved by the 
Minister for Community Welfare and the Institution 
Officers' Sub-Association. 

A "Senior Group Worker" shall be an employee who 
is responsible for the supervision of other employees or 
who is employed full-time on the activities co-ordination 
or after-care duties. 

A "Trainee Group Worker" means a person who has 
undertaken to qualify as a Group Worker and who has 
not completed at least six months' continuous service. 

"Accrued Day(s) Off" (ADO's) means the paid day(s) 
off accruing to an employee resulting from an entitle- 
ment to the 38-hour week as prescribed in Clause 8 of this 
Award. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 26th day of February 1987. 

K. SCAPIN, 
Registrar. 

2.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks 
(Grain Handling) Award 1977. 
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Application No. AG2 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"INTENSIVE CROP FARMING TRAINEESHIP 
AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

1.—Scope. 

This agreement shaU apply to all Intensive Crop 
Farming Trainees undertaking a Traineeship as part of 
the Australian Traineeship System. 

2.—Definitions. 

A "Traineeship" is a system of training, under the 
Australian Traineeship System, in the knowledge and 
skills required in industry or commerce, comprising 
structured on-the-job training with an employer 
combined with a period of broad based training off-the- 
job in a Technical College or other Training Institution, 
and for the purposes of Western Australia, approved 
under the Industrial Training Act 1975. 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 10th day of March 1987. 

K. SCAPIN, 
Registrar. 

Application No. 86 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"SDA MAJOR RETAILER AND WHOLESALERS 

SUPERANNUATION AWARD". 

NOTICE is given that an application has been made to 
the Commission by the Shop, Distributive and Allied 
Employees' Association of Western Australia under the 
Industrial Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

1.—Parties. 

This award shall be binding on the Shop, Distributive 
and Allied Employees Association of Western Australia, 
its members, Woolworths (WA) Ltd, Coles Myer Ltd, 
Boans, a division of Coles Myer Ltd; and Foodland 
Associated Ltd in respect of persons employed in 
distribution centres (and in the case of Foodland 
Associated Ltd "Cash and Carry Warehouses") under 
the following awards: 

1. Supermarkets and Chain Stores (Western 
Australia) Warehouse Award 1982. 

2. Foodland Associated (Ltd) (Western 
Australia) Warehouse Award 1982. 

3. The Shop and Warehouse (Wholesale and 
Retail Establishments) State Award 1977 (No. 32 of 
1976). 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 5th day of March 1987. 

K. SCAPIN, 
Registrar. 

Application No. 744 of 1986. 

APPLICATION — 
SWAN BREWERY COMPANY LIMITED — 

SUPERANNUATION. 

NOTICE is given that an application has been made to 
the Commission by the Breweries and Bottleyards 
Employees' Industrial Union of Workers of Western 
Australia and others, under the Industrial Relations Act 
1979 for the above matter. 

As far as relevant, those parts of the proposed 
application which relate to area or scope are published 
hereunder: 

4.—Parties Bound — Area of Operation. 
(a) This award shall be binding on the Swan Brewery 

Company Limited and its employees in or about the 
brewing industry who are eligible to be members of either 
the Breweries and Bottleyards Employees' Industrial 
Union of Workers of Western Australia, the Federated 
Clerks' Union of Australia Industrial Union of Workers, 
WA Branch, the Amalgamated Metal Workers and Ship- 
wrights Union of Western Australia, the Association of 
Draughting, Supervisory and Technical Employees 
Western Australian Branch, the Electrical Trades Union 
of Workers of Australia (Western Australian Branch), 
the Federated Engine Drivers' and Firemen's Union of 
Workers of Western Australia and the Plumbers and 
Gasfitters Employees' Union of Australia, West 
Australian Branch, Industrial Union of Workers, by 
virtue of the callings in which they are employed. 

(b) This Award shall operate throughout the whole of 
the state of Western Australia. 

A copy of the application may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 11th day of March 1987. 

K. SCAPIN, 
Registrar. 
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SECTION 29 (b) — 
Applications dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 942 of 1986. 

Between Janet Aitken, Applicant and Metana Minerals 
NL, Respondent. 

Before Commissioner S.A. Kennedy. 
The 12th day of December 1986. 

Mr J.C. Beedham appeared for the Applicant. 
Mr G.D. McKenzie appeared for the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is an application brought 
pursuant to section 29 (b) of the Industrial Relations Act 
1979. The applicant, Ms Janet Aitken claims she has not 
been allowed a benefit due her under her contract of 
employment. The respondent denies any entitlement is 
due. 

The applicant's employment by the respondent 
commenced on 20 January 1986. She occupied the 
position of laboratory technician. Her employment was 
terminated on 12 June 1986. On termination she received 
one week's pay in lieu of notice. The applicant contends 
that she was entitled to two weeks' notice of termination 
and asks the Commission to order payment of the 
equivalent of a weeks wages in lieu of the week's notice 
not given by the respondent. 

The question of a term of notice was not raised by 
either party at the time the contract of employment was 
entered into. Nor was it directly raised at any point 
subsequent to the commencement of that contract. The 
evidence is that after the decision to terminate the 
contract of employment was taken by the respondent, a 
number of external enquiries about periods of notice 
elsewhere was made by a senior officer for the 
respondent. It was then concluded by the respondent 
that one week's notice was appropriate and the dismissal 
of Ms Aitken with payment of wages in lieu of that 
period of notice was effected. 

Mr Beedham for the applicant submitted that in the 
absence of an express term in the contract of employment 
providing for its termination such term must be implied. 
In support of the claim for two weeks' notice of 
termination of the contract he cited the frequency of 
remuneration, "what was acceptable notice and 
expected notice by the company" as evidenced by the 
period of notice given by another laboratory technician 
employed by the respondent and the fact that the 
applicant was employed at the laboratory sited at the 
respondent's administration centre at Great Eastern 
Highway, Belmont. 

The evidence adduced with regard to the period of 
notice given by the other laboratory technician, which 
was two weeks, is unconvincing. It is clear from her 
evidence that two weeks' notice was given by that 
employee because it was assumed by her that that period 
was correct. There is no evidence before the Commission 
that the respondent required two weeks' notice in that 
instance. Nor do I accept that the location of the 
applicant's employment is of any significance in this 
issue. 

Both parties made submissions on terms of notice 
applying in various awards. However, in my view such 
references have bearing in cases of this type only if it can 
be shown that the particular award condition being cited 
is an express term in the contract of employment in 
question, or can reasonably be implied. In this matter the 
question is whether an award term could be reasonably 
implied in the contract of employment between Ms 
Aitken and the respondent. 

The usual tests to be applied when considering the 
question of implied terms were recently set out in a Full 

Bench decision in this jurisdiction (65 WAIG 2039). In 
my view there is insufficient before the Commission to 
establish that an award-prescribed period of notice, or 
the "custom" in an industry was an implied term in this 
contract of employment. The fact that the respondent 
had to seek information on such conditions of employ- 
ment at the point where termination of the contract was 
to be effected supports this view. 

The applicant received wages on a fortnightly basis. 
Evidence was given that this period was instituted for the 
convenience of the employer. Having regard for all 
before the Commission I find that it is reasonable to 
imply that the same period, that is two weeks, was the 
period of notice due in the event of either party 
terminating the contract of employment between the 
applicant and the respondent. 

It is timely to emphasise that this finding is limited to 
the contract of employment being considered by the 
Commission in this instance. It does not, of itself, 
establish that two weeks' notice of termination is a term 
of other contracts of employment between the 
respondent and employees engaged in the same 
occupation as this applicant was. 

An order reflecting the foregoing will now issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 942 of 1986. 

Between Janet Aitken, Applicant and Metana Minerals 
NL, Respondent. 

Order. 
HAVING heard Mr J.C. Beedham on behalf of the 
applicant and Mr G.D. McKenzie on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the respondent pay to the applicant the 
equivalent of one week's pay at the rate applying at 
the time of the termination of the contract of 
employment between the applicant and respondent 
on 12 June 1986. 

Dated at Perth this 12th day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 972 of 1986. 

Between Gail Barrett, Applicant and Profile Marketing, 
Respondent. 

Order. 
HAVING heard the applicant in person and there being 
no appearance by the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 and particularly those 
powers in section 27 (1) (a), hereby orders — 

That the application be dismissed. 

Dated at Perth this 16th day of February 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

No. 1010 of 1986. No. 1040 of 1986. 

Between Raymond Boekholt, Applicant and the Spastic 
Welfare Association of Western Australia 
Incorporated, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 11th day of February 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Between Gillian Campbell, Applicant and Print Hotline 
Pty Ltd, Respondent. 

Order. 
HAVING heard Mr R. Guthrie (of Counsel) on behalf of 
the Applicant and Mr Falkson on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 2nd day of February 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1276 of 1986. 

Between Peter Alan Brashaw, Applicant and Specialised 
Container Transport Pty Ltd, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 10th day of February 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1118 of 1986. 

Between Timothy John Chilvers, Applicant and DTX 
Australia trading as Directronics Australia Pty Ltd, 
Respondent. 

Order. 
HAVING heard Mr T. Chilvers, by telephone, on his 
own behalf, and Mr Duncan on behalf of the 
Respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Respondent is to pay to the Applicant 
the sum of $1 882.34 within 21 days of the date 
herein. 

Dated at Perth this 17th day of February 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 411 of 1986. 

Between Kathleen Brown, Applicant and K-Soft Pty 
Ltd, Respondent. 

Order. 
THE parties having reached agreement on the terms of a 
final settlement of this matter at a conference convened 
pursuant to section 32 of the Industrial Relations Act 
1979, the Commission, pursuant to the powers conferred 
on it under the Act hereby orders — 

That the respondent pay to the applicant the sum 
of $1 000 within two months of the date herein in 
full and final settlement of this matter. 

Dated at Perth this 12th day of February 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 469 of 1986. 

Between John Frederick Cole, Applicant and Mansard 
Homes, Respondent. 

Before Commissioner S.A. Kennedy. 
The 5th day of December 1986. 

The Applicant appeared on his own behalf.. 
Mr B. Loller appeared on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This application was brought 
pursuant to section 29 (b) (i) of the Industrial Relations 
Act 1979. The applicant, Mr John Cole claims that he has 
not been allowed by his employer a benefit, not being a 
benefit under an award or order, to which he is entitled 
under his contract of service. 

The applicant's claim as filed is in three parts which 
are: (1) Commission for sale — Boase and Seder 
$1 724.78; (2) Credit as at 25 April 1986, $2 144.93; (3) 
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Unpaid overriding commissions estimated at $2 000 plus. 
In its answers duly filed in the Commission the 
respondent acknowledged that at that date, being 17 
June 1986, the total sum due and payable to the applicant 
was $852.49. 

This matter originally came before the Commission as 
currently constituted by way of a conference convened 
pursuant to section 32 of the Act. It not being settled 
then was listed for hearing and determination. 

During the course of the proceedings it was agreed 
between the parties that a sum of $1 108.49 gross arising 
from the contract of service was due to the applicant. 
The respondent made such payment to the applicant 
before the hearing was concluded. The remainder of the 
claim as filed, was disputed by the respondent. So too 
were two other items raised by Mr Cole during the 
proceedings, namely an "unpaid salesman introduction 
fee" of $200 and an "unpaid commission reversal" of 
$625. No leave to amend the claim as filed was sought by 
the applicant. However, after due consideration, I have 
concluded that the circumstances warrant findings on 
these items. 

The respondent is engaged in the construction industry 
and, specifically, the home building sector. The 
applicant commenced work for the respondent in June 
1983 as a sales representative. Subsequently he held the 
position of sales supervisor for that area of the Perth 
metropolitan area south of the Swan River. The evidence 
is that the benefits arising from his contract of service in 
that position were $100 per week plus a commission of 
2.65 per cent of the purchase price of all properties 
directly sold by him plus an "overriding" commission of 
$40.(X) on each completed sale effected by a sales 
representative responsible to him. 

The contract of service between the applicant and the 
respondent was terminated on 28 February 1986. This 
application was filed three months later. 

The claim for overriding commissions is dealt with 
first. Mr Cole claims that he is due more than $2 000 in 
overriding commissions for sales in the period January 
1984 to February 1986. According to the applicant the 
ascertaining of what is due to him is a simple matter 
requiring only the production of records by the 
respondent. The respondent denies this is the case and 
cited as reasons the practice of making cash advances to 
employees against overriding commissions due or 
expected, the fact that the applicant's claim concerned 
outstanding contracts dating back some two years and 
inadequate details provided by Mr Cole. 

It is pertinent to note that in the course of proceedings 
the attention of the Commission was drawn, only 
incidentally, to a figure of $35.00 applying for overriding 
commissions for a part of the period for which the 
applicant is claiming. There was no precise detail before 
the Commission as to when this figure applied nor as to 
what sales it applied. 

It is also pertinent to record that in the course of the 
proceedings the provisions under the Act and, specifical- 
ly, the Industrial Relations Commission Regulations 
1985, for the production of documents was drawn to the 
attention of the applicant by the Commission. Clearly 
the applicant had an opportunity to pursue this avenue in 
the adjournment of approximately three weeks between 
the first day and the second and final day of the hearing 
of this matter. He chose not to do so. 

It is timely to re-iterate that the prosecution of claims 
in these matters is the responsibility of those who make 
such claims. In this instance there is insufficient before 
the Commission to establish the applicant's claim. 

Nor has the applicant established that the sums of $200 
and $625, being subsequent claims raised, are due 
benefits under his contract of service with the 
respondent. 

The applicant having placed on the record that the sum 
of $1 108.49 gross had been received from the 
respondent in the course of the proceedings on this 
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application, it does not bear on the final order. The 
remainder of the claim having not been established, an 
order of dismissal will now issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 469 of 1986. 

Between John Frederick Cole, Applicant and Mansard 
Homes, Respondent. 

Order. 
HAVING heard the applicant on his own behalf and Mr 
B. Toiler on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 5th day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 876 of 1986. 

Between Arthur Douglas Donaldson, Applicant and 
Wallace Motors Pty Ltd trading as Wallace Holden, 
Respondent. 

Before Commissioner S.A. Kennedy. 
The 9th day of February 1987. 

The applicant appeared on his own behalf. 
Mr H. Cleland appeared on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This application was made 
pursuant to section 29 (b) (i) of the Industrial Relations 
Act 1979. The applicant claims he was unfairly dismissed 
by the respondent and seeks an order from the 
Commission that the respondent pay him a sum 
equivalent to three weeks net wages at the rate he was 
receiving at the time of his dismissal. The total sum 
claimed is $750. The respondent denies the applicant was 
unfairly dismissed. 

The applicant was employed as a motor mechanic by 
the respondent early in July 1986 on a wage rate of $250 
net per week. Approximately six weeks later the appli- 
cant was given one week's notice of termination of his 
services by the respondent. That period of notice was as 
prescribed in the contract of employment between the 
parties. Mr Donaldson did not work during all of that 
week. He was absent from work without the leave of the 
employer for 1 Vi days during the week of notice. A day 
before the termination of the contract was to take effect 
the applicant and Mr T. Wallace for the respondent had 
an argument. The applicant was ordered from the 
premises and left immediately. His final payment of 
wages included payment for all hours he was on the 
premises during the period of notice. 

The applicant claims that he was dismissed because he 
was not wearing the colour of overalls required by Mr 
Wallace, it being light blue. The respondent denies there 
was any requirement to wear light blue overalls and 
claims that Mr Donaldson was dismissed because he 
persisted in wearing overalls which were not of a 
reasonable standard of cleanliness and repair despite a 
number of warnings. The respondent acknowledged that 
it preferred employees to wear light blue overalls and 
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encouraged employees to do so, though not by any 
provision of or payment for such clothing. Nor did the 
respondent provide for any cleaning of the overalls of 
employees. 

The evidence is that other persons employed by the 
respondent in positions comparable to that held by the 
applicant did not and do not wear only light blue 
overalls. 

Having regard for all before me in this matter I am not 
convinced that the applicant has demonstrated that the 
Commission should interfere in this matter. The 
application will be dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 876 of 1986. 

Between Arthur Douglas Donaldson, Applicant and 
Wallace Motors Pty Ltd trading as Wallace Holden, 
Respondent. 

Order. 
HAVING heard the applicant on his own behalf and Mr 
H. Cleland on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 9th day of February 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 618 of 1986. 

Between Harold Jean du Buisson, Applicant and G.J. 
Coles & Co Pty Ltd, Respondent. 

Before Commissioner S.A. Kennedy. 
The 24th day of December 1986. 

Mr G.M. Rattigan (of Counsel) appeared on behalf of 
the Applicant. 

Mr R.H. Gifford appeared on behalf of the 
Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This application was brought 
pursuant to section 29 (b) (i) of the Industrial Relations 
Act 1979. The applicant, Mr Harold du Buisson claims 
that he has been unMrly dismissed by the respondent, 
G.J. Coles & Co Pty Ltd. He seeks an order from the 
Commission that he be reinstated. The respondent denies 
that the applicant's dismissal was unfair and opposes 
such an order issuing. 

Mr du Buisson was engaged by the respondent in July 
1983 to fill a permanent position as a cleaner at the 
respondent's state distribution centre at Canningvale. 
On or about that time the applicant signed a form for the 
respondent (Exhibit 1). The applicant acknowledges that 
he incorrectly filled out this form in that he stated on it 
that he had not received any workers' compensation 
payments and that he omitted to supply details of his 
previous claims for workers' compensation as required. 

On 9 March 1984, that is approximately eight months 
after Exhibit 1 was signed by Mr du Buisson, he 
approached the respondent's personnel manager in order 

to, as he put it, "spit out" the truth. The then personnel 
manager, Mrs Butler, had been the interviewing officer 
at the time of Mr du Buisson's engagement. 

Mr du Buisson's evidence is that he told Mrs Butler of 
his workers' compensation claims prior to his taking up 
employment with the respondent and, in particular, a 
claim concerning a serious back injury he sustained in 
1978. 

In her evidence, Mrs Butler agreed that Mr du Buisson 
had approached her of his own volition and informed her 
of the situation regarding the interviewing form but she 
stated she was only told of the most serious accident, 
namely that which led to a back injury and that she was 
not told all the details about the claim resulting. 

In any event, Mrs Butler made a note about the back 
injury on Exhibit 1 at the time Mr du Buisson reported it 
to her. She also reported the matter to the then manager 
of the variety section of the distribution centre, Mr Stan 
Endersby. This action was in accordance with company 
policy. The evidence is that Mr Endersby had the 
authority to dismiss in such a situation whereas Mrs 
Butler did not. 

In the event no action was taken to dismiss Mr du 
Buisson. Nor was any other action taken by anyone in 
management to ascertain further details for the record. 
When questioned by counsel for the applicant why she 
had not questioned Mr du Buisson about his back injury, 
Mrs Butler replied:— 

He didn't seem to make a big thing of it. He was 
more concerned about lying on the form. I just did 
not think it was anything serious because he always 
looked fit and carried out his duties satisfactorily 
... he wanted me to know the truth . . . 
(Page 50 of the Transcript.) 

Two subsequent events, the second more than two 
years after Mr du Buisson raised the question of his false 
statement on the interviewing form with Mrs Butler, led 
to the matter being raised again. This time Mr du Buisson 
was dismissed. 

The first event occurred on 17 May 1985 when Mr du 
Buisson accidentally sprayed window cleaning fluid in 
his eyes while at work. He reported the matter to the 
appropriate personnel and was instructed to seek medical 
attention. He did and returned to work two hours later. 
As a result of this accident a carbon copy of a workers' 
compensation form was filed in the company records 
(Exhibit A). In the section of this form where deta.il of 
previous workers' compensation claims was required, 
more accidents were noted than just the back injury 
included on the interviewing form. The signature of Mr 
Peter Hill, the personnel manager, appears on Exhibit A 
and what appears to be Mr du Buisson's signature. 

Approximately one year later the now state manager 
of the distribution centre, Mr Peter Ward who had taken 
up that post subsequent to Mr Endersby's departure, 
directed Mr Hill to make a check of all workers' 
compensation claims which had not been finalised. In the 
process Mr Hill noted the discrepancy between the detail 
on workers' compensation claims in Exhibit 1 and 
Exhibit A. He immediately drew this to the attention of 
the respondent's senior industrial relations officer and to 
Mr Ward. The date was 9 May 1986. The company's 
estabhshed procedure for dismissing an employee was set 
in motion and completed the same day because of, as Mr 
Ward put it, "the false attestation ... on (Mr du 
Buisson's) application for employment". According to 
Mr Ward this procedure is "fairly strict" (p. 64 of the 
Transcript). He described it as follows:- 

We first collect on a form all the problem areas. I 
clear it through my industrial relations officer . . . 
He vets what I'm going to do as well. Once we're 
ready to go we bring in the union delegate. We brief 
him on what is to occur. Then the employee is 
brought up to my office. A brief summary is read 
out by the personnel manager as to what happens. 
The person who we're going to dismiss is asked if it's 
correct and he gets a chance of reply. We then ask 



the union if it has any concerns relating to it. If there 
are no concerns we proceed from there and I dismiss 
the person. 
(Pages 64-65 of the Transcript.) 

In the case of Mr du Buisson, Mr Ward stated that this 
procedure was followed "strictly" (p. 65 of the 
Transcript). The procedure following dismissal involves 
the completion of details on the individual's employment 
records, a check of the employee's locker on the 
premises, an accounting of the final pay packet and a 
formal acknowledgement of these moneys by the 
dismissed employee and an escorting of the person off 
the premises. This procedure was followed in the case of 
Mr du Buisson. 

Mr Rattigan for the applicant submitted that senior 
personnel for the respondent had known since March 
1984 about Mr du Buisson's failure to include the 
required detail in his interviewing form and the general 
details of the breadth of those claims and had accepted 
the situation both implicitly and explicitly. An incident 
was cited as evidence of explicit acceptance. 

According to Mr Rattigan and the evidence of Mr du 
Buisson, Mr Endersby approached the applicant some 
time after his March 1984 conversation with Mrs Butler 
to transfer to a "picking" job which involved heavy 
lifting; that Mr du Buisson demurred on the grounds of a 
bad back; and that this was acknowledged by Mr 
Endersby and the transfer not pursued. In his evidence, 
Mr Hill told the Commission that he had been advised by 
Mrs Butler that Mr Endersby had proposed changing the 
applicant's employment from cleaner to stockhand but 
"he had said he was not physically capable of that" (p. 
133 of Transcript). 

As evidence of implicit acceptance, Mr Rattigan 
referred the Commission to the applicant's official 
employment record with the respondent which included 
notations of short term absences for medical reasons, 
including physiotherapy; and the evidence of Mr du 
Buisson that he had, from time to time sought on-site 
medical assistance to relieve aches in his back or neck and 
that these ailments had been raised in general conver- 
sation with a number of senior personnel, including Mr 
Hill, on various occasions since March 1984. 

The respondent's arguments in this matter were 
pointed. In essence the respondent submitted that the 
applicant had initially misled and continued to mislead 
the respondent throughout the contract of 
employment:— 

Because of that and because of it having been 
revealed to the company, it (dismissed Mr du 
Buisson) believing as it did that the circumstances in 
1984 in no sense reflected a condonement on the 
part of the company. It was merely a case of not 
being able to appreciate anywhere near the full 
significance of this situation . . . 
(Page 59 of the Transcript.) 

In my opinion the question of whether Mr du 
Buisson's dismissal on 9 May 1986 was fair or not is 
largely dependent on the circumstances of March 1984 
and subsequent events. 

I have concluded that Mr du Buisson's actions in 
March 1984 are consistent with his claim that he wished 
to make a clean breast of the situation with the 
respondent. Of course there is no automatic corollary 
that such action of itself justifies the retention of 
employment. Indeed, I believe the respondent would 
have been justified in dismissing Mr du Buisson at that 
point. But it did not. Nor did it take any other action on 
the matter either by way of discipline or ascertaining 
further details. This is despite the fact that it was now 
known that Mr du Buisson had sustained a prior back 
injury, this type of injury commonly being categorised as 
high risk in terms of future claims. One is left with the 
strong impression that here was a man who over eight 
months of employment had proved a capable employee 
in the position he occupied. In the absence of any 
evidence to the contrary it is my opinion that the then 
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variety manager, Mr Endersby, decided that the circum- 
stances were such to warrant the exercise of managerial 
discretion and so continued the employment of the 
applicant. 

The evidence is that in the more than two years 
following this decision, Mr du Buisson continued to 
perform his duties capably and to the satisfaction of the 
respondent. Indeed, as Mr Ward noted in his evidence, it 
is difficult to get good, reliable cleaners in what is 
generally a transient occupation for most. Mr du 
Buisson's work was valued in that sense. Certainly there 
is nothing in his work record to suggest that he became 
more of a risk or less capable or less satisfactory than at 
the point where Mr Endersby chose to continue his 
employment. 

Mr Gifford referred to a "myriad" of workers' 
compensation claims by the applicant, the details of 
which were gained by the respondent after the dismissal. 
But the respondent chose not to place these before the 
Commission and it did not argue that his risk status was a 
reason for Mr du Buisson's dismissal. 

The question then turns on whether Mr du Buisson 
misled the respondent after March 1984. The respondent 
relies on Exhibit 1 and Exhibit A for its claim that he did 
and his failure to satisfy the respondent as to reasons at 
the interview at which he was dismissed. 

But Mr du Buisson had no access to Exhibit I at any 
point after he was employed and there is no evidence that 
he was aware that Mrs Butler's annotation of it in March 
1984 referred only to his back injury. With regard to 
Exhibit A, Mr du Buisson denied any knowledge of it 
and claimed that the form he had filled out at that time 
included all his previous workers' compensation claims. 

On the second day of the proceedings in this matter Mr 
Gifford for the respondent submitted another copy of 
the workers' compensation form filed in the company's 
records as a result of Mr du Buisson's accident with the 
window cleaning fluid (Exhibit B). Mr Hill gave evidence 
that as a result of the applicant's categorical denial in his 
evidence the previous day that he had ever seen Exhibit 
A, Mr Hill had instituted a check. As a result, Exhibit B 
was discovered. It is the carbon copy above Exhibit A in 
the set which made up the original and copies for each 
claim for workers' compensation. Quite properly it was 
brought to my attention by the respondent. 

The significance of Exhibit B is that it does not match 
Exhibit A in that section pertaining to previous workers' 
compensation claims. There is more information in 
Exhibit B than in Exhibit A. According to Mr Hill 
another carbon copy and the original form would have 
been above Exhibit B. Neither is before the Commission. 
That being the case and in the absence of evidence from 
the first aid attendant who the respondent claims filled in 
the form from information supplied by the applicant, I 
am not convinced that the apphcant misled the employer 
in this instance. 

The respondent claimed that the failure of the 
applicant to adequately explain on the day of his 
dismissal the discrepancy between the forms supports its 
view that there was a pattern of deception. 

But the circumstances of the dismissal on 9 May 1986 
bear mention. These include the fact that neither of the 
management personnel present were in those positions in 
March 1984, nor, it seems, privy to the reasons for Mr 
Enderbsy not taking any action against the applicant at 
that time; the state of Mr du Buisson which was variously 
described by Mr Ward and Mr Hill as "emotional" and 
"distraught"; and the fact that the applicant had no 
opportunity to speak privately with the union representa- 
tive before being confronted — a union, it would appear, 
which did not have constitutional coverage of the work 
performed by the applicant in any case. 

In my view these factors were important and led to the 
dismissal of the applicant being effected after reference 
to Exhibit 1 and Exhibit A but without full appreciation 
of the circumstances of March 1984. 
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The question is simply whether the exercise of manage- 
ment's prerogative to dismiss on 9 May 1986 was fair in 
the light of all of the foregoing, given that it constitutes 
an exercise completely at odds with the decision by 
management in March 1984. 

In my view it was not. Having regard for all before the 
Commission, I have concluded that despite the passage 
of time since the dismissal of the applicant, an order for 
re-employment should issue subject to any speaking of 
the minutes. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 618 of 1986. 

Between Harold Jean du Buisson, Applicant and G.J. 
Coles & Co Pty Ltd, Respondent. 

Order. 
HAVING heard Mr G.M. Rattigan (of Counsel) on 
behalf of the applicant and Mr R.H. Gifford on behalf of 
the respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

1. That, the respondent shall re-employ Mr 
Harold Jean du Buisson in the position formerly 
occupied by him at the respondent's Distribution 
Centre immediately prior to the termination of the 
contract of employment on 9 May 1986 or an 
equivalent position. 

2. The date of that re-employment is to be as 
agreed between the parties but no later than 21 days 
from the date of this Order. 

3. The contract of employment between Mr du 
Buisson and the respondent is deemed to be 
continuous for all purposes of the award and any 
other benefits to which Mr du Buisson may be 
entitled pursuant to the contract of employment 
from the commencement of that employment on 25 
July 1983 provided that the respondent has no 
liability to Mr du Buisson for wages for the period 
from 9 May 1986 to the date of this Order. 

Dated at Perth this 12th day of January 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1250 of 1986. 

Between Arthur Sydney Fairfull, Applicant and Atlas 
Group, Respondent. 

Order. 
THE parties having agreed on a settlement of the claim, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 5th day of February 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1266 of 1986. 

Between Josephine Mary Farley, Applicant and Dr R.S. 
Hickling trading as Iglino Pty Ltd, Respondent. 

Order. 
HAVING heard the applicant in person and Mr B.D. 
Williams on behalf of the respondent in conference, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the respondent pay to the applicant the sum 
of $195.70 in full and final settlement of the claim. 

Dated at Perth this 19th day of February 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1168 of 1986. 

Between John Edward Exley, Applicant and 
Management Technology Education Pty Ltd, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 10th day of February 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 967 of 1986. 

Between John Joseph Fiorentino, Applicant and DB 
Print Pty Ltd, Respondent. 

Order. 
HAVING heard Mr J.J. Fiorentino on his own behalf 
and there being no appearance by the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the respondent pay to the applicant the sum 
of $700 within 28 days of the date herein in full and 
final settlement of this matter. 

Dated at Perth this 20th day of February 1987. 

[L.S.] 
(Sgd.) S.A. KENNEDY, 

Commissioner. [L.S.] 
(Sgd.) S.A. KENNEDY, 

Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1176 of 1986. 

Between Richard Fry, Applicant and Brackenbury 
Heights Pty Ltd, Respondent. 

Order. 
THE Commission, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 6th day of February 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 586 of 1986. 

Between Robert Joseph Graham, Applicant and West 
Coast Holdings Ltd, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 2nd day of February 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1167 of 1986. 

Between Craig Gill, Applicant and Brian Thomson's 
Battery Shop, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 19th day of February 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 925 of 1986. 

Between Grace Jacobson, Applicant and P& A Fashions, 
Respondent. 

Order. 
HAVING heard the applicant in person and Mr E.W. 
Nielsen (of Counsel) on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 23rd day of February 1987. 

(Sgd.) S.A. KENNEDY, (Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. [L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 745 of 1986. 

Between Stephen Adrian Grace, Applicant and 
Commercial Developments Pty Ltd trading as Don 
Rogers Motors, Respondent. 

Order. 
THE parties having reached full and final settlement of 
the claim, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, hereby orders — 

That the application is withdrawn by leave. 

Dated at Perth this 25th day of February 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 732 of 1986. 

Between Robert John Jajko, Applicant and Micro 
Controls Ltd, Respondent. 

Order. 
THE parties having reached a settlement of the matter, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application is withdrawn by leave. 

Dated at Perth this 28th day of January 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1052 of 1986. 

Between James Guthrie Lang, Applicant and Vital 
Technology Australia Ltd, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 20th day of February 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 843 of 1986. 

Between Debbie Maddern, Applicant and Jeans West 
Pty Ltd, Respondent. 

Orde^. 
THE parties having agreed on a settlement of the claim, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 5th day of February 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 723 of 1986. 

Between Giuseppe Salvatore Lopresti, Applicant and 
CAI Fences, Respondent. 

Order. 
THE parties having agreed on a settlement of the claim, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application is withdrawn by leave. 

Dated at Perth this 9th day of February 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 135 of 1985. 

Between Geoffrey Brian Marriott, Applicant and Tudor 
Transport Pty Ltd, Respondent. 

Order. 
THERE being no appearance by either party, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and particularly 
those powers in section 27 (1) (a), hereby orders — 

That the application be dismissed. 

Dated at Perth this 17th day of February 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 933 of 1986. 

Between Pernille Lorenzo, Applicant and April. Bond, 
Respondent. 

Order. 
HAVING heard the applicant in person and there being 
no appearance by the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the respondent pay to the applicant the sum 
of $517.50 within 14 days of the date herein in full 
and final settlement of this matter. 

Dated at Perth this 16th day of February 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 734 of 1986. 

Between Lilyana Gabrielle Massey, Applicant and 
Watson's Foods Pty Ltd, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 24th day of February 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1030 of 1986. 

Between Rodney Chris McLennan, Applicant and 
Crossbred Nominees Pty Ltd as trustees for the 
Narrogin Machinery Centre Unit Trust trading as 
Geoff Perkins Farm Machinery Centre, 
Respondent. 

Before Commissioner S.A. Kennedy. 
The 2nd day of February 1987. 

The applicant appeared on his own behalf. 
Mr G. Perkins appeared on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is an application brought 
pursuant to section 29 (b) (ii) of the Industrial Relations 
Act 1979. The applicant claims the respondent has not 
paid him commissions due him under his contract of 
employment. The respondent denies that any 
commission, with one exception, is due. The total sum 
claimed by the applicant is approximately $569.50. 

The applicant commenced employment as a salesman 
for the respondent on 11 February 1985. The 
respondent's business is the sale of machinery, and 
particularly agricultural machinery. The basis of 
remuneration was a retainer of $250 per week plus 
commissions on sales. The contract of employment 
ended on 25 October 1985. The applicant claims that it 
was a term of the contract that commissions were to be 
calculated at the rate of one per cent of the price of any 
new machinery sold and in the case of secondhand 
machinery, two per cent of the changeover price arrived 
at after taking into account any trade-in. The respondent 
counter claims that the basis for the payment of 
commissions was 10 per cent of the net profit of any sale 
effected by the applicant. 

The applicant claims he is due commissions on five 
sales. The respondent acknowledges that he is due 
commission on only one of these and is prepared to pay 
the applicant a commission of $20.(X) being calculated on 
the 10 per cent of net profit basis. The applicant claims 
he is due $50.00 on this sale. 

There are two primary issues of fact it is necessary to 
establish in this matter. First, it is necessary to make a 
finding regarding the method of calculating commission. 
Second, it is necessary to establish what service the 
applicant had to perform within his contract of service in 
order to be due commission. 

The evidence is that various terms of employment were 
discussed at a meeting between the applicant and Mr 
Perkins for the respondent and in the presence of a Mr 
Staples. Among the terms discussed was the commission 
to be paid. The evidence is that the only method of 
calculating commission which was raised in discussion 
was that claimed by the applicant as being an agreed 
term. Mr Perkins acknowledges that this was discussed 
but denies it was an agreed term. He gave evidence that 
he had doubts about the efficacy of this method and 
intended to raise the matter when the applicant gained 
some experience in selling and thence to pay him at the 
rate of 10 per cent of the net profit of each sale. The 
applicant commenced work for the respondent a short 
time after this meeting. 

In my view the circumstances are such that it is 
reasonable to infer that the commissions payable would 
be on the basis of one per cent of the price of new 
machinery and two per cent of the price of secondhand 
machinery after taking account of trade-ins. 

According to Mr Perkins, commissions became due to 
the applicant when he effected a sale or carried out a high 
proportion of the work necessary for the completion of a 
sale. Again according to Mr Perkins, this would usually 
include a soliciting of interest in a piece of equipment, 
follow-up by way of arranging inspections, trials, etc, 
negotiations regarding prices and trade-ins and the 

paperwork associated with establishing a sales contract. 
The respondent argued that in all but one of the instances 
claimed by the applicant, this did not occur. 

The applicant claims that it was not necessary for him 
to actually complete all these aspects in order to earn a 
commission. According to him it was an implied term in 
his contract that his role was to initiate or make possible a 
sale to the best of his ability. Once that was done he was 
entitled to a fuE commission. 

The tests to be applied when considering whether a 
term can be implied were recently re-iterated in a FuE 
Bench decision in this jurisdiction (65 WAIG 2039). 
Having regard for these and, in particular, the test of 
efficacy I find that it is reasonable to imply that it was a 
term of the contract of employment that in order to 
receive a commission on a sale, the applicant had to 
perform sufficient service as to be the effective cause of a 
completed sale. 

Most of the evidence before the Commission in this 
matter concerns a specific item the sale of which the 
applicant is claiming full commission on. The change- 
over price of the item was, it appears, some $48 000. 

Having carefully considered the evidence I have con- 
cluded that the applicant has not established that he 
performed the necessary degree of service to make the 
fuE commission due in this instance. There being no 
express or implied term in the contract of employment 
for a proportion of the fuE commission to be due at any 
stage, it is not open to the Commission to so find. 

There being no substantive evidence before the 
Commission on the other aspects of the claim, they will 
not be allowed. The part of the claim which the 
respondent acknowledge in its answers and in sub- 
missions as being for services duly performed will be the 
subject of the order which will now issue subject to any 
speaking to the minutes. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1030 of 1986. 

Between Rodney Chris McLennan, Applicant and 
Crossbred Nominees Pty Ltd as trustees for the 
Narrogin Machinery Centre Unit Trust trading as 
Geoff Perkins Farm Machinery Centre, 
Respondent. 

Order. 
HAVING heard the applicant on his own behalf and Mr 
G. Perkins on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the respondent pay to the applicant the sum 
of $50.(X) within 14 days of the date of this order. 

Dated at Perth this 10th day of February 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 



288  WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

BEFORE THE WESTERN AUSTRALIAN BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

No. 1335 of 1986. No. 35 of 1986. 

Between Anthony Thomas Morton, Applicant and 
Jasmak Pty Ltd trading as Marketing Australia 
Home Improvements, Respondent. 

Order. 
HAVING heard Mr A. Morton on his own behalf and 
Mr B. Stokes (of Counsel) on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the respondent is to pay to the Applicant 
outstanding wages in the amount of $400 to be paid 
forthwith and a further $850 to be paid on or before 
1 March 1987. 

Dated at Perth this 30th day of January 1987. 

Between Paul Ormesher, Applicant and Duncan Motor 
Company Pty Ltd, Respondent. 

Order. 
THERE being no appearance by the applicant and 
having heard Mr E.B. Bracknell on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
and in particular those powers in section 27 (1) (a), 
hereby orders — 

That the application be dismissed. 

Dated at Perth this 16th day of February 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1203 of 1986. 

Between Doug Mouritz, Applicant and WA Video 
World, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 10th day of February 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1178 of 1986. 

Between Richard Niciejewski, Applicant and Craftsman 
Furniture, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 28th day of January 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1300 of 1986. 

Between Sheila Parker, Applicant and Riverside Home, 
Respondent. 

Before Mr Commissioner J.A. Negus. 
The 5th day of February 1987. 

Ms G. Whallin on behalf of the Applicant. 
Mr P.J. Cooke on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: By this application lodged 
under section 29 (b) (i) of the Industrial Relations Act 
1979, Mrs Sheila Parker claims that she has been unfairly 
dismissed from her employment as a cook by the 
respondent employer and she seeks an order for rein- 
statement without loss of benefits or entitlements. 

The applicant commenced working at Riverside 
Home, which is a hostel for psychiatric patients, in July 
1986. She was employed according to the terms of the 
Motel, Hostel, Service Flats and Boarding House 
Workers' Award No. 29 of 1974. It is common ground 
that when she was dismissed by Mr B.H. Hooper, the co- 
proprietor of the respondent employer's hostel, Mrs 
Parker received all the payments due to her under the 
terms of the award. 

The task of the Commission as presently constituted is 
to examine the circumstances surrounding the termina- 
tion of this contract of service and to decide whether in 
the light of all those circumstances, Mrs Parker has been 
dealt with fairly. Both advocates referred me to the 
words of Senior Commissioner Kelly, as he then was, in 
the Commission in Court Session decision on the 
Wongan Hills Hospital case of 1978 (59 WAIG p. 11). 
The dicta outlined on that occasion provide a succinct 
statement of the principles to be followed in matters of 
this kind and are always worthy of repetition:— 

The second general issue raised by this appeal is 
the question, on the one hand, of the right of an 
employer to dismiss an employee and, on the other 
hand, the right of an employee not to be dismissed. 
Again, though volumes might be written on the 
subject, the matter may be stated quite shortly for 
our purposes and the right in each case may be 
expressed in virtually the same terms. An employer 
has the right to terminate the services of an 
employee but it is not an unqualified right. An 
employee has the right to remain in his employment, 
but it is not an unqualified right. The right to 
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terminate the employment in the one case and to 
retain the employment in the other case have 
attendant obligations. An employer may dismiss an 
employee but if, in all the circumstances, the 
dismissal is shown to the Commission to represent 
an unfair exercise of the right of dismissal the 
Commission will interfere with that exercise of the 
right, and will, to the extent that appears fair, 
protect the employee in his employment. However, 
if the employee so conducts himself that, in all the 
circumstances, his conduct can be seen as inconsis- 
tent with his obligations as an employee, he will have 
great difficulty in satisfying the Commission that it 
should interfere on his behalf. It is an area in which 
the equitable maxim that "He who comes into 
equity must come with clean hands" is far from 
inappropriate. Finally, in these general comments it 
is as well to stress that we are not discussing the 
question of dismissal for misconduct, but of 
termination by notice in the ordinary course of 
employment relations. 

Mr Cooke urged me further to seek guidance from 
Brinsden J. in the Undercliffe Hospital matter (65 WAIG 
p. 385) and from Olsonn J. in his decision on the case of 
Philips v. Sola International Pty Ltd (36 SAIR p. 235); 
the latter decision containing a statement of principles to 
which I had referred in an earlier decision (Cockburn v. 
City Motors Pty Ltd 66 WAIG p. 264). The decision of 
Johnson C. in the matter of Mahoney v. J.D. Milner and 
Associates (62 WAIG p. 2323) was also quoted in that Mr 
Cooke saw a similarity with the circumstances of the 
instant matter, both cases being concerned with 
gossiping and alleged disloyalty to the employer. 

I have studied all of the references suggested by both 
advocates and I think it unnecessary in these reasons to 
restate the principles to be followed in a case such as this. 
They are well accepted and well known but it is useful to 
add that it is not the function of this Commission to 
usurp the role of the employer in relation to selection and 
retention of employees. Even though I might have dealt 
with situations or sought solutions to staff problems 
quite differently from the way in which the employer 
reacted, it is no part of my function to substitute my 
discretion for his own. The Commission will only inter- 
fere if the employer has abused his rights and the 
dismissed employee has thus received less than a fair 
deal. 

Mrs Parker was dismissed in accordance with the 
relevant award and it is my task to satisfy myself that Mr 
Hooper did not act unreasonably in reaching his decision 
to terminate the contract and in conveying that decision 
to Mrs Parker. 

In his evidence, Mr Hooper maintained that a 
harmonious working atmosphere was an important 
factor in the successful operation of his business. The 
residents are sensitive to that atmosphere and it is 
important in the proprietor's judgment to strive for 
cordiality in the workplace. 

Mr Hooper indicated that he formed the opinion over 
the whole of the period of Mrs Parker's employment that 
she was a source of dissension among his relatively small 
group of employees. He said that she frequently com- 
plained about the weekend relief cook, Mrs Chater. He 
paid little heed to the complaints because each cook had 
her own work to do, none of his employees was over- 
burdened with work and he felt that the two cooks might 
have resolved any differences on a face to face basis 
since, to his knowledge, they were related by marriage. 
He made no attempt to bring them together or resolve 
any areas of conflict. For her part, Mrs Parker said that 
she only once complained about the weekend cook. 

Ms Teresa Kaminska was employed as a domestic and 
Mrs Colleen Sibly was supervisor at the Home. It appears 
that there was some friction between them from time to 
time. Mr Hooper says that Ms Kaminska complained fre- 
quently that Mrs Sibly did not help her enough, referring 
to her as "a lazy bitch". It was again Mr Hooper's view 
that no individual was overworked and that each should 

attend to her own duties and not indulge in gossiping, 
back-stabbing or rumour mongering. He says that he 
spoke to the three employees about gossiping and made 
his wishes quite clear to them on at least two occasions. 
Mrs Sibly, in her evidence, could recall two occasions 
when warnings had been given. Mrs Parker claimed that 
there had been no warnings given and indeed that there 
was no reason for Mr Hooper to talk to them about 
gossiping or backbiting (Transcript p. 11). 

In late November 1986, Mrs Sibly suffered a serious 
illness and exhausted her paid sick leave entitlements. 
Mrs Hooper took on extra duties temporarily and it was 
agreed that Mrs Sibly's position would be held open for 
her until she was well enough to return to work. During 
her absence Ms Kaminska and Mrs Parker approached 
Mr Hooper with allegations regarding Mrs Sibly's 
misappropriation of pharmaceutical items ordered for 
the residents. Mrs Parker maintained that she was an 
invited observer at that meeting, not an instigator. 

On the last weekend in November, Mr and Mrs 
Hooper went to Port Hedland for a few days, returning 
on Tuesday evening, 2 December. On Monday 1 
December, Mrs Sibly came to work even though she was 
still unwell. She has dependent children and felt that she 
could not afford to go any longer without wages. Both 
Mrs Parker and Ms Kaminska were solicitous of her 
welfare and advised her strongly to go home and they 
would cover for her. The three had morning tea together 
and it seems that Ms Kaminska preferred the informa- 
tion that Mrs Hooper intended to make some changes 
when she returned. Mrs Sibly became angry because she 
gained the impression that her performance had been 
questioned and her job was threatened. She threw down 
her keys, with a remark that convinced the other two that 
she was abandoning her employment. 

That evening there was a telepb^^e conversation 
between Mrs Sibly and Ms Kaminska who urged that she 
think things over coolly and not give up her job. 
According to Mrs Sibly, Ms Kaminska assured her — 
"We will not say anything; we'll hold your keys here 
until you come back — until you get better." (Transcript 
p. 50). 

Mrs Parker's evidence supports the premise that she 
and Ms Kaminska had adopted a position of apparent 
support for Mrs Sibly on the Monday. Mrs Parker 
pocketed the keys and made no contact with Mr 
Hooper's daughter, who was nominally in charge of the 
business during her parents' absence from Perth. By the 
Wednesday morning their position appears to have 
altered. Mr Hooper, having returned from his trip, was 
discussing rostering arrangements for the Christmas 
period with his employees. When he proposed that Mrs 
Sibly would be used, Mrs Parker gave him the keys and 
suggested that he should phone Mrs Sibly because she 
would not be coming back to work. 

Later on Wednesday, Mr Hooper was visited by an 
unidentified woman who was accompanied by two small 
children. As it happened, it was a social visit and the 
visitor's presence was noticed by both Mrs Parker and 
Ms Kaminska. That evening during a phone conversation 
Ms Kaminska advised Mrs Sibly of the visit and 
suggested that the visitor may have been a candidate for 
Mrs Sibly's job. 

In addition to her illness, Mrs Sibly was distressed by 
the news of the recent death of her mother in New 
Zealand. On the Thursday morning, Mr Hooper phoned 
to enquire about her health and he was troubled by her 
apparent state of emotional upset. He invited her to call 
in that afternoon for a chat with him and his wife. As a 
result of his conversation with Mrs Sibly, Mr Hooper 
formed the opinion that the atmosphere of the workplace 
would be improved if he dispensed with the services of 
both Ms Kaminska and Mrs Parker. He gave evidence 
that his trust in both workers had been seriously 
diminished when he learnt of their apparent willingness 
to "cover" for Mrs Sibly to the extent of her being paid 
for a day on which she had no legal entitlement to 
remuneration. 
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He dismissed both workers in accordance with the rele- 
vant award provisions on the Friday morning, not 
requiring them to work out the notice period. He was 
firm in his view that Mrs Parker was well aware of the 
reason for her dismissal, which he did not wish to discuss 
with her in detail. He says that she acknowledged her 
awareness (Transcript p. 66). Mrs Parker was equally 
adamant that she had received no counselling or 
warnings about the behaviour complained of and that no 
reasons were given at the time of dismissal (Transcript 
pp. 5, 8). Mr Cooke drew the Commission's attention to 
apparent discrepancies between Mrs Parker's statements 
during the hearing and on the schedule which 
accompanied her initial application to the Commission 
(Transcript p. 21). 

In my consideration of all of the evidence presented at 
the hearing of this matter, I found it instructive to 
consult the Shorter Oxford English Dictionary definition 
of "gossip", the behaviour complained of by the 
employer. At page 873 the verb is defined, inter alia, as: 
"To talk idly, mostly about other people's affairs; to go 
about tattling". 

On the matters on which there is some conflict of 
evidence, I prefer the versions presented by Mr Hooper 
and Mrs Sibly to those of the applicant and Ms 
Kaminska. I believe that Mrs Sibly was genuinely con- 
cerned that the other two had been dismissed and she had 
no reason to support Mr Hooper's position because she is 
herself no longer employed by him. 

As I suggested earlier in these reasons, many managers 
with different sensitivity or a flair for conflict resolution 
may have approached the problems at Riverside Home 
differently from Mr Hooper. In all of the circumstances, 
I find that he has not acted towards Mrs Parker in such a 
harsh manner as to warrant interference by this 
Commission. 

The application will be determined by an order for 
dismissal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1300 of 1986. 

Between Sheila Parker, Applicant and Riverside Home, 
Respondent. 

Order. 
HAVING heard Ms G. Whallin on behalf of the Appli- 
cant and Mr P.J. Cooke on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders:— 

That the application be dismissed. 

67 W.A.I.G. 

the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 10th day of February 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 826 of 1985. 

Between Roy Anthony Phillips, Applicant and G.J. 
Coles Pty Ltd, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 16th day of February 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1225 of 1986. 

Between Tony Porter, Applicant and Alfonso's Pizza 
Bar, Respondent. 

Order. 
HAVING heard the applicant in person and Mr M. 
Canzurlo on behalf of the respondent in conference, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and in particular 
those powers in section 27 (1) (a), hereby orders — 

That the application be dismissed. 

Dated at Perth this 16th day of February 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.J Commissioner. 

Dated at Perth this 11th day of February 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1032 of 1986. 

Between Michael James Peccianti, Applicant and West 
Australian Baseball League (Incorporated), 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1045 of 1986. 

Between Lynda Read, Applicant and Sara Dane 
Holdings, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 13th day of February 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

No. 1201 of 1986. No. 138 of 1986. 

Between Julie Richardson, Applicant and Irene Whyte Between Michael Phillip Shaw, Applicant and Jim 
(WA) Pty Ltd, Respondent. Pike, Respondent. 

Order. 
THE parties having agreed on a settlement of the claim, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application is withdrawn by leave. 

Dated at Perth this 4th day of February 1987. 

Order. 
THERE being no appearance by either party, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed for want of 
prosecution. 

Dated at Perth this 12th day of January 1987. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. (Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 939 of 1986. 

Between Allen Bruce Robinson, Applicant and Lush 
Gro (Nursery and Garden Centre), Respondent. 

Order. 
THE Commission, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 hereby orders: 

That the application be dismissed. 

Dated at Perth this 4th day of February 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 566 of 1986. 

Between Kerry Rush, Applicant and Flash Foods, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 15th day of January 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1205 of 1986. 

Between Bryan Patrick Shanahan, Applicant and Robyn 
Cooper, Respondent. 

Order. 
THE Commission, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 hereby orders 

That the application be dismissed. 

Dated at Perth this 9th day of February 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1319 of 1986. 

Between Sussan Silver, Applicant and Vital Health 
and Leisure Centre, Respondent. 

Order. 
HAVING heard the applicant in person and Mr S. 
Mesaros on behalf of the respondent in conference, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the respondent pay to the applicant the sum 
of $125.17 in full and final settlement of the claim. 

Dated at Perth this 20th day of February 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

No. 994 of 1986. 

Between Maria Rosaria Teresa Smargiassi, Applicant 
and Hartley Poynton Limited, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 2nd day of February 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 881 of 1986. 

Between David John Smedley, Applicant and W. 
Zimpels Ltd, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
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the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 19th day of January 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1340 of 1986. 

Between Sandra Joan Smith, Applicant and Nedgo Pty 
Ltd as trustee for B.J. and M.F. McGrath Trust 
trading as Broken Hill Hotel — Victoria Park, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 10th day of February 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1008 of 1986. 

Between Frank Sydney Stock, Applicant and Gascoyne 
Trading Pty Ltd, Respondent. 

Order. 
THERE being no appearance on behalf of the Applicant 
and having heard Mr P.A. Reynolds (of Counsel) on 
behalf of the Respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979, hereby orders — 

That the application be dismissed. 

Dated at Perth this 12th day of February 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 746 of 1986. 

Between Eileen Thomason, Applicant and Elizabeth 
Russell, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 3rd day of February 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

67 W.A.I.G. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 799 of 1986. 

Between Edward Simon Whitlock, Applicant and 
Newbold Nominees Pty Ltd trading as Eclipse 
Carpet Cleaners, Respondent. 

Before Commissioner S.A. Kennedy. 
The 28th day of January 1987. 

The applicant appeared on his own behalf. 
Mr P. J. Cooke appeared on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This application was brought 
pursuant to section 29 (b) of the Industrial Relations Act 
1979. The applicant, Mr Edward Whitlock, claims he has 
not been allowed contractual entitlements due him under 
his contract of employment with Newbold Nominees Pty 
Ltd trading as Eclipse Carpet Cleaners. The claim is for a 
total of $415.40. 

This application was filed on 18 August 1986 and duly 
served on the respondent. No answers were filed by the 
respondent. The application initially came before the 
Commission as currently constituted on 10 October 1986 
by way of a conference convened under section 32 of the 
Act. There was no substantive discussion of the detail of 
Mr Whitlock's claim at that time because the respondent 
claimed the Commission had no jurisdiction. The parties 
were advised to consider their respective positions on the 
jurisdictional question before the matter was heard and 
determined. 

The applicant entered into a contract with the 
respondent in July 1984. On Thursday 12 June 1986 the 
applicant gave two weeks' notice of termination of the 
contract to the respondent. At that time Mr Whitlock 
told Mr Glenn Roberts for the respondent that he was 
going to set up his own carpet cleaning business. On 
Monday June 16 1986 Mr Roberts summarily terminated 
the contract between the respondent and Mr Whitlock. 

The applicant claims that summary dismissal by the 
respondent has deprived him of the retainer due him for 
the period of notice he would have worked in accordance 
with the terms of his contract. The rest of his claim is for 
payment for services he claims he performed for the 
respondent in accordance with his contract and prior to 
its termination by the respondent. 

At the outset of the proceedings Mr Cooke for the 
respondent claimed the Commission had no jurisdiction 
in the matter as the applicant was not an "employee" as 
defined by the Act and that the onus was on the applicant 
in this respect. The test to be applied in identifying 
whether a contract is one of employment or for services is 
a question of law and so is its application to the facts. It is 
necessary not only to find these facts but to assess them 
qualitatively in the light of the total contractual relation- 
ship. That is, it is a question of fact and degree. The 
burden of establishing the facts which show absence of 
jurisdiction lies with the party making such a claim. 

The respondent is in the business of providing carpet 
cleaning services. The initial method by which its services 
are marketed to the public is the canvassing of expres- 
sions of interest through telephone contact. When this 
contact results in an interest in securing the respondent's 
services, it is followed up by a direct contact with the 
potential customer by a sales representative. The sales 
representative is supplied by the respondent with the 
name and address of the potential customer and an 
appointment time for the follow up. If the sales repre- 
sentative is successful in securing a contract with the 
potential customer whereby payment is received by the 
respondent for the uses of a cleaning service, the sales 
representative is paid a commission. 

Mr Whitlock was such a sales representative at the time 
of the termination of his contract by the respondent. His 
total remuneration was by way of retainer and commis- 
sion on sales. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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A copy of a document headed "Agreement" and 
signed by both parties at the commencement of the 
contract between them was before the Commission in 
these proceedings (Exhibit 1). The first part of the 
document contains a statement that "(Mr Whitlock) has 
agreed to perform the services described in the Schedule 
hereto (the services) for the Company upon the terms 
hereinafter contained". Throughout the document the 
applicant is referred to as "the Contractor". The terms 
are set out in 15 clauses. 

Clause 6 of the Agreement is clearly designed to 
exclude the relationship of employer and employee. It 
states: 

It is a fundamental term of this Agreement that 
the Contractor shall perform the services as an 
independent contractor of the Company. Nothing 
herein contained shall be so construed as to deem 
the Contractor to be an employee or servant or 
partner of the Company and the Contractor shall 
not bring any claim against the Company in respect 
of any damage or injury suffered by the Contractor 
in giving effect to this Agreement. 

Notwithstanding this clause, the fundamental 
question remains one of ascertaining what the employ- 
ment relationship was in practice. A clause which 
stipulates that an employment relationship is something 
which is not the reality cannot be used as a legal device to 
prevent the true employment relationship being 
established. 

The evidence is that as a general rule in the relevant 
period, Mr Whitlock worked as a sales representative for 
the respondent five days a week from Monday to Friday 
with approximately eight hours of work per day usually 
between the hours of 8.00 a.m. and 7.00 p.m. It was an 
express term of the contract that the applicant was pre- 
cluded from procuring contracts for the cleaning of 
carpets for other than the respondent. The apphcant's 
evidence, which was not contradicted by the respondent, 
was that each day or second day during the term of the 
contract the respondent supplied him with the details of 
potential customers' addresses and an appointments 
schedule for the following day or two days. He was able 
to follow other leads regarding potential customers but 
not at the expense of the schedule of appointments 
supplied by the respondent and only on behalf of the 
respondent. Mr Whitlock was not trained or instructed 
by the respondent as to the manner in which he carried 
out the services but it is clear from the evidence that this 
was because the respondent considered there was no need 
to train in his case and that such control was in reserve. 
The respondent directed the applicant not to enter into 
any contracts with potential customers at prices below 
stipulated minimums. It was not unilaterally open to the 
applicant to substitute another person's services for his 
own for the respondent. There appears to have been no 
express term that either party supply a vehicle. In the 
event the applicant used his own vehicle in the course of 
his work and met the running costs of the vehicle. The 
contract was to all intents and purposes continuous with 
an agreed term that two weeks' notice was required of 
either of the parties wishing to terminate the contract 
provided that it could be summarily ended in the event of 
a serious breach by either party. 

Mr Cooke for the respondent drew attention to a 
number of other facts which he submitted indicated the 
applicant's contractor status. These were that there were 
no deductions by the respondent from Mr Whitlock's 
remuneration for taxation purposes, that the respondent 
did not provide workers' compensation coverage for Mr 
Whitlock in the event of a work related injury and that 
the applicant received no paid leave. These aspects, 
particularly insofar as they relate to responsibilities 
which may arise as a result of the legal status of the 
contract need to be assessed in the light of the reality of 
the relationship and, in particular, the reality of the 
degree of direction exercised and capable of being 
exercised by the respondent over the applicant's work. 

After careful consideration of the facts I have 
concluded that the relationship between the applicant 
and respondent was that of employer/employee. That 
being the case, Clause 6 of Exhibit 1 is rendered 
ineffectual. 

The respondent argued that summary termination of 
its contract with Mr Whitlock was warranted by his 
serious misconduct. There is no evidence before me 
which establishes that Mr Whitlock abused his position 
as an employee at any stage during his contract or subse- 
quently. There is no evidence that Mr Whitlock breached 
any of the terms of his contract of employment. It 
follows that the respondent was not entitled to 
summarily terminate its contract with the applicant and 
thereby deprive him of the two weeks' employment due 
him under the termination clause in his contract. 

The claim raised by Mr Whitlock in this application is 
not one of unfair dismissal as provided for in section 29 
(b) (i) of the Act and the question of whether the 
dismissal was fair and reasonable in the circumstances is 
not one for consideration here. His claim in respect of his 
dismissal, and filed pursuant to section 29 (b) (ii) of the 
Act, is limited to the question of his entitlement to two 
weeks' employment and the payment of a sum of money 
in lieu of that employment. The sum he claims is $160 
being the retainer for the period. The applicant has not 
claimed any moneys in lieu of the commissions he might 
have earned in the two weeks. I find that it is reasonable 
to imply that the applicant is entitled to payment in lieu 
of due notice and that this would, at least, amount to the 
retainer. An order against the respondent will issue to 
that effect. 

Mr Whitlock's evidence was that he had performed 
services for the respondent in accordance with his 
contract of employment but that payment of the due 
commissions totalling $265.40 has not been made to him 
by the respondent. 

During the proceedings the respondent argued that the 
applicant was required to establish that his contract of 
employment entitled him to payment of commission 
after the contract had been terminated. 

The agreed terms for payment of commission were set 
down in Clause 2 of the Agreement. That clause 
effectively states that the respondent shall pay the 
applicant a commission for each of the services 
performed by the applicant within the terms of the 
contract and that such commissions were due when the 
respondent received payment from the customer. There 
is nothing in this clause or indeed anything else before me 
which establishes or implies that any commission entitle- 
ment for services already duly carried out lapsed on the 
termination of the contract. I have concluded that the 
terms of the contract between the parties in this regard 
was no different from the usual agency contract and that 
commission was payable on all sales effected by the 
applicant on behalf of the respondent even when the 
completion of that sale occurred after the termination of 
his employment. 

Having regard for this and all before the Commission 
in this matter I am satisfied that the applicant is due that 
sum which he claims. An order against the respondent 
reflecting the foregoing will now issue subject to any 
speaking to the minutes. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 799 of 1986. 

Between Edward Simon Whitlock, Applicant and 
Newbold Nominees Pty Ltd trading as Eclipse 
Carpet Cleaners, Respondent. 
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Order. 
HAVING heard the applicant on his own behalf and Mr 
P.J. Cooke on behalf of the respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the respondent pay to the applicant the sum 
of $415.40 within 14 days of the date of this order. 

Dated at Perth this 2nd day of February 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Order. 
WHEREAS a conference was held in Perth on the 16th 
day of December 1986 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That the Sheet Metal Workers (Government) 
Award 1973 Award No. 31 of 1973 be varied in 
accordance with the following schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
1st day of July 1986. 

CONFERENCES — 
Matters arising out of — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C914 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia, Applicant and Centigrade Service, 
Respondent. 

Order. 
WHEREAS a conference was held in Perth on 23 
February 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Airconditioning and Refrigeration Industry (Con- 
struction and Servicing) Award No. 10 of 1979 and 
the Metal Trades (General) Award 1966 No. 13 of 
1965 as amended, employees who are employed by 
the Respondent on the Parry Centre Project shall be 
paid a site allowance of $ 1.20 per hour for each hour 
worked in lieu of payments for confined space, dirty 
work, fumes, wet underfoot and the handling of 
second-hand timber. 

This order shall take effect as from the 
commencement of work on the project and shall 
terminate on completion of the project. 

Dated at Perth this 23rd day of February 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C893 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia, Applicant and the Hon Minister for 
Works, Respondent. 

Schedule. 
Clause 22.—Wages: Delete subclause (1) and insert in 

lieu thereof:— 
(1) The total rate of wage payable to workers 

under this Award shall be as follows: 
On After After 

Engagement 1 Year 
of Service 

2 Years 
of Service 

(a) Sheet Metal Worker 
(BMA) 388.20 

<b) Sheet Metal Worker (1st 
Class) 344.00 348.70 352.70 

(c) Sheet Metal Welder (2nci 
Class) 301.00 305.10 308.50 

(d) Sheet Metal Welder (1st 
Class) 344.00 348.70 352.70 

(e) Sheet Metal Welder 288.60 292.70 295.90 
(0 Sheet Metal Welder (3rd 

Class) 284.30 288.10 291.40 
(g) Painter (Sheet Metal) 1st 

Class 344.00 348.70 352.70 
(h) Painter (Sheet Metal) 284.30 288.10 291.40 
(i) Process Worker 282.10 285.90 289.30 

Subclause (6) — Delete. 
Subclause (7) — Renumber as subclause (6). 

Dated at Perth this 17th day of December 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C681 of 1986. 

Between Mt Newman Mining Co Pty Limited, Applicant 
and the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, 
Respondent. 

Order and Declaration. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
presided over a conference between the abovenmention- 
ed parties on 28 October 1986; and whereas the parties 
have met and conferred and have arrived at agreement on 
the matters in dispute, and have now therefore requested 
the Commission to issue an order in the terms of that 
agreement; now therefore, pursuant to the powers con- 
tained in section 44 (8) (a) of the said Act and all other 
powers therein, the Commission hereby — 

1. Declares that in September 1985 the Applicant 
introduced into its Newman operations new equip- 
ment designed for the purpose of loading, mixing 
and distributing bulk emulsion-type explosives, and 
as a result, there occurred changes in the nature of 
the work, skill and responsibilities of employees 
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designated as "Anfo Mobile Equipment Driver/ 
Operator" pursuant to the provisions of the Iron 
Ore Production and Processing (Mt Newman 
Mining Co Pty Limited) Award No. A29 of 1984. 
The changes have been the subject of detailed 
inspections and discussions by the parties who have 
reached the conclusion that, based on proper and 
standard work value considerations, operation of 
the new equipment cannot reasonably and equitably 
be encompassed by the existing award classification. 
The Commission concurs in that view. 

In particular the following aspects of operation of 
the new equipment were considered relevant and 
significant: 

(a) The new equipment involves different 
loading procedures utilising different 
equipment and storage facilities; 

(b) Controls on the new equipment are signi- 
ficantly different, so that additional know- 
ledge is required for setup and operation 
of the equipment and monitoring of per- 
formance during operation; 

(c) Each load of explosive is required to be 
quality tested by the application of 
techniques not previously utilised; 

(d) Different procedures are required to be 
followed for distributing explosive mixture 
to blast holes; 

(e) The additional knowledge and skills 
required for effective and safe operation 
of the equipment are obtained through 
training. 

2. Orders that notwithstanding the provisions of 
the First Schedule — Wages of the Iron Ore 
Production and Processing (Mt Newman Mining Co 
Pty Limited) Award No. A29 of 1984 the following 
shall apply in respect of persons engaged primarily 
in the work of driving and operation of bulk 
explosives equipment for the purpose of applying 
explosives to blast holes: 

Weekly Rate ($) 
From From From 
4.9.85 9.11.85 5.7.86 

Bulk Explosives Equipment 
Driver/Operator Grade 1 331.90 344.50 352.40 
Bulk Explosives Equipment 
Driver/Operator Grade 2 328.60 341.10 348.90 

Application of Grades: The abovementioned 
grades apply by appointment only in accordance 
with the following: 

Grade 2: an employee who is trained and assessed 
by the employer to be competent to drive and 
operate equipment of the type which loads, mixes 
and distributes bulk explosives such as Anfo or 
similar, and is required in the ordinary course of 
duties to drive and operate such equipment. 

Grade 1: an employee who, in addition to satis- 
fying all the requirements for appointment to Grade 
2, is trained and assessed by the employer to be 
competent to drive and operate equipment of the 
type which loads, mixes and distributes bulk 
emulsion-type explosives, and is required in the 
ordinary course of duties to drive and operate such 
equipment. 

Dated at Perth this 5th day of January 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C837 of 1986. 

Between Australian Builders' Labourers' Federated 
Union of Workers (Western Australian Branch), 
Applicant and DBM Contractors Pty Ltd, 
Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 15 th 
day of December 1986 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, do hereby order:— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, No. 14 
of 1978 as amended, members of, or eligible to be 
members of the applicant union employed by the 
respondent on the construction of the office block 
in Ventnor Street, West Perth, shall be paid a site 
allowance of $1 .(X) per hour for each hour worked in 
lieu of payments for confined space, dirty work, 
dust, fumes, wet underfoot and the handling of 
second-hand timber. 

This order shall take effect as from the 
commencement of the project and shall terminate 
on the completion of the project. 

Dated at Perth this 24th day of December 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C895 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Master Builders' Associa- 
tion of Western Australia (Union of Employers), 
Perth on behalf of Chalice Constructions Pty Ltd, 
Applicant and the Australian Builders' Labourers' 
Federated Union of Workers — Western Australian 
Branch, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 15th 
day of December 1986 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Building Trades Construction Award 1979 No. 14 of 
1978 as amended, employees who are employed by 
the Applicant on the "Northlands Centre" Balga 
shall be paid a site allowance of 80 cents per hour for 
each hour worked in lieu of payments for confined 
space, dirty work, fumes, wet underfoot and the 
handling of second-hand timber. 

They shall also be provided with protective 
clothing in accordance with the Safety Footwear 
and Work Clothing Agreement of the WA Dispute 
Settlement Procedures Agreement. 
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This order shall take effect as from commence- 
ment of work on the project and shall terminate on 
completion of work on the project. 

Dated at Perth this 15th day of December 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C862 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (WA Branch), Perth and 
Amalagamated Metal Workers and Shipwrights 
Union of Western Australia, Applicants and Seme 
Electrical Engineering and Others, Respondents. 

Order. 
WHEREAS a conference was held in Perth on the 28th 
day of January 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That notwithstanding the provisions of the 
Airconditioning and Refrigeration (Construction 
and Servicing) Award No. 10 of 1979 and the 
Electrical Contracting Industry Award No. R22 of 
1978 and the Metal Trades (General) Award No. 13 
of 1965, as amended, members or persons eligible to 
be members of the applicant unions who are 
employed by the Respondent on the construction of 
the College at Joondalup shall be paid a site 
allowance of 80 cents per hour for each hour worked 
in lieu of payments for dirty work, wet underfoot, 
confined space, fumes and the handling of second- 
hand timber. 

This order shall operate as and from the 
beginning of the first pay period commencing on or 
after 22 September 1986 and shall terminate on 30 
September 1987. 

Dated at Perth this 28th day of January 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C429 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth, Applicant and Ralph M. Lee (WA) 
Pty Limited and IBI Industries, Respondents. 

Order. 
WHEREAS a conference was held in Perth on the 29th 
day of July 1986, pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovenamed parties at the said 

conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 Award 
No. R22 of 1978 as amended, employees who are 
employed by the Respondents on the Murdoch 
University project shall be paid a site allowance of 
$1.20 per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet underfoot and the handling of second-hand 
timber. 

This order shaU take effect as from the 1st day of 
February 1986 and shall terminate on the 18th day 
of February 1987. 

Dated at Perth this 3rd day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C428 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth, Applicant and Vanguard Electrical 
Services and Schindler Grant Lifts Pty Limited, 
Respondents. 

Order. 
WHEREAS a conference was held in Perth on the 29th 
day of July 1986, pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers con- 
ferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 Award 
No. R22 of 1978 and the Lift Industry (Electrical 
and Metal Trades) Award 1973 Award No. 9 of 1973 
as amended, employees who are employed by the 
Respondents on the Office Project, corner Murray 
and Colin Streets, West Perth shall be paid a site 
allowance of $ 1.00 per hour for each hour worked in 
lieu of payments for confined space, dirty work, 
fumes, wet underfoot and the handling of second- 
hand timber. 

This Order shall take effect as from the 1st day of 
April 1986 and shall terminate on the 31st day of 
December 1986. 

Dated at Perth this 3rd day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.J Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C554 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
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Branch), Perth, Applicant and Verlindens Electrical 
Service WA and the Electrical Switchboard 
Services, Respondents. 

Order. 
WHEREAS a conference was held in Perth on the 2nd 
day of September 1986, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 Award 
No. R22 of 1978 as amended, employees who are 
employed by the Respondents on the Kalgoorlie 
Regional Hospital site shall be paid a site allowance 
of 80 cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet underfoot and the handling of second-hand 
timber. 

This Order shall take effect as from the 16th day 
of June 1986 and shall terminate on the 5th day of 
December 1986. 

Dated at Perth this 3rd day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

CONFERENCES — 
Matters referred — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR809 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant and Perth 
Dental Hospital, Respondent. 

Order. 
HAVING heard Mr J. Sharp-Collett on behalf of the 
Claimant and Mr J. Ross on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That Mr A.D. Austin is to be reclassified as an 
electrician — special class as defined in the 
Engineering Trades (Government) Award Nos. 29, 
30 and 31 of 1961 and No. 3 of 1962, as and from the 
first pay period commencing on or after the 13th day 
of November 1986. 

Dated at Perth this 12th day of December 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C556 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth, Applicant and Williams Electrical 
Holdings, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 2nd 
day of September 1986, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 Award 
No. R22 of 1978 as amended, employees who are 
employed by the Respondent on the Hotel/Motel 
Units, Great Eastern Highway, Belmont shall be 
paid a site allowance of 60 cents per hour for each 
hour worked in lieu of payments for confined space, 
dirty work, fumes, wet underfoot and the handling 
of second-hand timber. 

This order shall take effect as from the 1st day of 
June 1986 and shall terminate on the 5th day of 
December 1986. 

Dated at Perth this 3rd day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR612F of 1986. 

Between the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, Claimant 
and Robe River Iron Associates, Respondent. 

Order. 
WHEREAS the claimant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 4th day of December 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR900 of 1986. 

Between Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and MisceOaneous, 
WA Branch, Claimant and Slow Learning Childrens 
Group of WA (Inc), Respondent. 

Order. 
HAVirto heard Ms S. Jackson on behalf of the 
Claimant and Mr G. Bull on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders:— 

That the Application be withdrawn by leave. 

Dated at Perth this 28th day of January 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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PARTIES 
NUMBER — 

COM- 
MISSIONER 

MATTER RESULT 

Amalgamated Metai Bains Harding C913 of 1986   
Workers Union Insulation Pty Ltd Halliwell S.C. 

Amalgamated Metal Hamersley Iron C484 of 1986 06/08/86 
Workers Union Pty Ltd Coleman C. 

Amalgamated Metal Hamersley Iron C649 of 1986 23/09/86 
Workers Union Pty Ltd Coleman C. 

Amalgamated Metal Hamersley Iron C816 of 1986 14/11/86 
Workers Union Pty Ltd Coleman C. 

Amalgamated Metal Hamersley Iron C825 of 1986 19/11/86 
Workers Union Pty Ltd Coleman C. 

Amalgamated Metal Harbourworks C714 of 1986 27/10/86 
Workers Union Clough Joint Collier C.C. 24/11/86 

Venture 04/12/86 
Amalgamated Metal Leslie Salt Company C840 of 1986 26/11/86 

Workers Union Gregor C. 
Amalgamated Metal Otraco (International) C485 of 1986 17/06/86 

Workers Union Pty Ltd Gregor C. 
Amalgamated Metal Robe River Iron C879 of 1986 08/12/86 

Workers Union Associates Gregor C. 
Amalgamated Metal Robe River Iron C536 of 1986 04/08/86 

Workers Union Associates Coleman C. 07/08/86 
11/08/86 
12/08/86 
13/08/86 
14/08/86 

Amalgamated Metal State Energy C662 of 1986 13/11/86 
Workers Union Commission Salmon C. 

Amalgamated Metai Super Weld/Olympic C38 of 1987 02/02/87 
Workers Union Joint Venture Negus C. 04/02/87 

Amalgamated Metal Western Mining C894 of 1986 19/12/86 
Workers Union Corp Ltd Gregor C. 

Amalgamated Metal Western Mining C56 of 1986 11/03/86 
Workers Union Corp Ltd Martin C. 23/03/86 

Association of Draughting, 
Supervisory and 
Technical Employees 

Association of Draughting, 
Supervisory and 
Technical Employees 

Association of Draughting, 
Supervisory and 
Technical Employees 

Association of Draughting, 
Supervisory and 
Technical Employees 

Association of Draughting, 
Supervisory and 
Technical Employees 

Australasian Society of 
Engineers, Moulders and 
Foundry Workers 

Australasian Society of 
Engineers, Moulders and 
Foundry Workers 

Australasian Society of 
Engineers, Moulders and 
Foundry Workers 

Australasian Society of 
Engineers, Moulders and 
Foundry Workers 

Australian College 
Academics Union 

Australian Workers Union 

Mt Newman Mining 
Co Pty Ltd 

Robe River Iron 
Associates 

Robe River Iron 
Associates 

Robe River Iron 
Associates 

Swan Brewery Co Ltd 

Dimet GrOup Pty Ltd 

The State Engineering 
Works 

Uni-Block 

Westrail 

Western Australian 
College of 
Advanced 
Education 

Allied Eneabba Ltd 

Australian Workers Union Allied Eneabba Ltd 

C846 of 1986 
Gregor C. 

C604 of 1986 
Coleman C. 

C610 of 1986 
Coleman C. 

C648 of 1986 
Coleman C. 

C724 of 1986 
Kennedy C. 

C915 of 1986 
Halliwell S.C. 

C759 of 1986 
Salmon C. 

C663 of 1986 
Halliwell S.C. 

C639 of 1986 
Salmon C. 

C661 of 1986 
Fielding C. 

C228 of 1986 
Martin C. 

C5 of 1986 
Martin C. 

12/12/86 

04/09/86 
05/09/86 

05/09/86 
08/09/86 

30/09/86 

Dispute re-, redundancy 
pay 

Dispute re: utilisation of 
contractors 

Dispute re: shift coverage 

Strike over safety 

Dispute re: dismissal 

Claim for payment of all 
purpose loading 

Dismissal of worker 

Dispute re: increase in 
rates at Newman 

Dismissal of worker 

Dispute re: conditions 
of employment 

Bans on overtime 

Strike action re: 
terminated worker 

Dispute re: rent increase 
and cancellation of 
electricity subsidy 

Dispute re: bans on 
overtime on public 
holidays 

Dismissal of a worker 

Dispute concerning 
dismissals 

Dispute concerning 
dismissals 

Dispute concerning 
dismissals 

03/11/86 Dismissal of a worker 

— Conditions of 
employment 

04/12/86 Re: section 44 wages 

19/01/87 Alleged underpayment of 
award entitlements 

17/09/86 Dispute re: victimisation 
of a worker 

08/10/86 Dispute re: salary scale 
27/11/86 for a lecturer 

14/04/86 Dispute re: allowance for 
driving self-loading 
equipment 

04/04/86 Dispute re: conditions of 
employment 

Withdrawn 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Referred 

Referred 

Concluded 

Concluded 

Concluded 

Concluded 

Referred 

Referred 

Referred 

Referred 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 
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NUMBER — 
PARTIES COM- 

MISSIONER 
DATE MATTER RESULT 

Australian Workers Union Australian 
Consolidated 
Minerals Ltd 

C645 of 1986 
Martin C. 

24/09/86 Dispute re: rate of wages Concluded 

Australian Workers Union Australian Iron and 
Steel Pty Ltd 

C686 of 1986 
Salmon C. 

08/10/86 Dispute re: shift work Concluded 

Australian Workers Union Dampier Salt 
(Operations) 
Pty Ltd 

C1 of 1986 
Deputy Registrar 

28/01/87 Dispute re: rate of pay 
to a cleaner 

Concluded 

Australian Workers Union Goldsworthy Mining 
Ltd 

C818 of 1986 
Gregor C. 

28/11/86 Dispute re: starting times Concluded 

Australian Workers Union Hamersley Iron 
Pty Ltd 

C279 of 1986 
Salmon C. 

08/05/86 
21/10/86 

Strike in support of 
various issues 

Concluded 

Australian Workers Union Hamersley Iron 
Pty Ltd 

C4Q4 of 1986 
Coleman C. 

13/06/86 Dispute re: concerning 
bans on a hardware 
store 

Concluded 

Australian Workers Union Hamersley Iron 
Pty Ltd 

C47 of 1987 
Halliwell S.C. 

11/02/87 Dismissal of a worker Concluded 

Australian V/orkers Union Mt Newman Mining 
Co Pty Ltd 

C577 of 1986 
Salmon C. 

16/12/85 Re\ strike over grievances 
concerning a supervisor 

Concluded 

Australian Workers Union Mt Newman Mining 
Co Pty Ltd 

C400 of 1986 
Gregor C. 

24/06/86 Refusal to pay wages for 
smoko break 

Concluded 

Australian Workers Union Robe River Iron 
Associates 

C135 of 1986 
Halliwell S.C. 

13/03/86 
23/04/86 
24/04/86 

Dispute re: railroad 
track maintenance 

Concluded 

Australian Workers Union Robe River Iron 
Associates 

C135 of 1986 
Coleman C. 

08/05/86 
29/07/86 

Dispute re: railroad 
track maintenance 

Concluded 

Australian Workers Union Robe River Iron 
Associates 

C440 of 1986 
Coleman C. 

30/06/86 Dispute re: disciplining 
of an employee 

Referred 

Australian Workers Union Robe River Iron 
Associates 

C881 of 1986 
Gregor C. 

08/12/86 Dispute re: accommo- 
dation transfer 

Concluded 

Australian Workers Union Western Mining 
Corp Ltd 

C766 of 1986 
Gregor C. 

06/11/86 Strike over breakdown in 
negotiations 

Concluded 

Bakers, Pastry Cooks and 
Confectioners Union 

Peters Bakeries 
Division 

C868 of 1986 
Salmon C. 

08/12/86 Dispute re: dismissal of 
a worker 

Referred 

Brick, Tile and Pottery 
Union 

Pindan Constructions C776 of 1986 
Salmon C. 

10/11/86 Dispute re: site entry 
refused 

Concluded 

Builders Labourers 
Federation 

Australian Workers 
Union 

C183 of 1987 
Martin C. 

11/04/86 Demarcation dispute Concluded 

Builders Labourers 
Federation 

Bunbury City Council C817 of 1986 
Negus C. 

25/11/86 Dismissal of a worker Concluded 

Builders Labourers 
Federation 

Interstruct Pty Ltd C911 of 1986 
Halliwell S.C. 

07/01/87 Strike over unfinancial 
union member 

Concluded 

Builders Labourers 
Federation 

Master Builders 
Association 

C824 of 1986 
Negus C. 

19/11/86 Dispute re: strike over 
alleged intimidation of 
shop Stewart 

Concluded 

Builders Labourers 
Federation 

Sabemo (WA) 
Pty Ltd 

C652 of 1986 
Halliwell S.C. 

24/09/86 
01/10/86 

Refusal to pay entry to 
union officials 

Concluded 

Builders Labourers 
Federation 

State Energy 
Commission 

C710 of 1986 
Salmon C. 

27/10/86 Refusal to pay travel 
allowance 

Withdrawn 

Builders Labourers 
Federation 

Taylor Woodrow 
Pty Ltd 

C890 of 1986 
Halliwell S.C. 

16/12/86 Dispute re: time and 
wages records 

Concluded 

Carpenters and Joiners, 
Bricklayers and 
Stoneworkers Union 

Electric Power 
Transmission 

C65 of 1986 
Coleman C. 

12/02/86 Dispute re: lost time 
payment 

Concluded 

Carpenters and Joiners, 
Bricklayers and 
Stoneworkers Union 

RFT Installation 
Pty Ltd 

C849 of 1986 
Negus C. 

05/12/86 Dismissal of a worker Concluded 

Civil Service Association The Chairman, 
Public Service 
Board 

PSA C12 of 1985 
Fielding C. 

27/08/85 
14/11/86 

Dispute over anomalies Concluded 

Civil Service Association Commissioner for 
Main Roads and 
Others 

PSA C4 of 1986 
Fielding C. 

22/04/86 Dispute re: effect of 
Public Services Salaries 
Agreement 1985 

Concluded 

Civil Service Association Conservation and 
Land Management 

PSA C18 of 1986 
Fielding C. 

19/11/86 Dispute re: 9 day 
fortnight 

Concluded 

Civil Service Association Main Roads 
Department 

PSA C21 of 1986 
Fielding C. 

18/12/86 Depreciation allowances Concluded 

Civil Service Association Public Service Board PSA C15 of 1986 
Fielding C. 

01/10/86 Dispute re: payment of 
special allowance 

Concluded 

Civil Service Association Public Service Board PSA C17 of 1986 
Fielding C. 

12/11/86 Dispute re: Public Service 
Allowances (District) 
Agreement 

Concluded 
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PARTIES 

Clothing and Allied Trades Board of 
Union Management — 

Lakes Hospital 

Electrical Trades Union Adcom Pty Ltd 

Electrical Trades Union Allcom Pty Ltd 

Electrical Trades Union Dampier Salt 
(Operations) 
Pty Ltd 

Electrical Trades Union Electrical Contractors 
Association 

Electrical Trades Union Electrical Contractors 
Association 

Electrical Trades Union Hamersley Iron 
Pty Ltd 

Electrical Trades Union Hamersley Iron 
Pty Ltd 

Electrical Trades Union Hamersley Iron 
Pty Ltd 

Electrical Trades Union Hamersley Iron 
Pty Ltd 

Electrical Trades Union Hamersley Iron 
Pty Ltd 

Electrical Trades Union Hamersley Iron 
Pty Ltd 

Electrical Trades Union Mt Newman Mining 
Co 

Electrical Trades Union State Energy 
Commission 

Federated Clerks Union Boral Windows 
Pty Ltd 

Federated Clerks Union Bunnings Ltd 

Federated Clerks Union The St John 
Ambulance 
Association 

Federated Clerks Union Swan Taxis 
Co-op Ltd 

Federated Clerks Union Vox Adeon Stores 
(1984) Ltd 

Federated Engine Drivers Hamersley Iron 
Union Pty Ltd 

Federated Engine Drivers Hamersley Iron 
Union Pty Ltd 

Federated Engine Drivers Hamersley Iron 
Union Pty Ltd 

Federated Engine Drivers Hamersley Iron 
Union Pty Ltd 

Federated Engine Drivers Hamersley Iron 
Union Pty Ltd 

Federated Engine Drivers JLV Construction 

Federated Engine Drivers Robe River Iron 
Union Associates 

Federated Engine Drivers State Energy 
Union Commission 

Federated Engine Drivers Teamwork 
Union Constructions 

Federated Engine Drivers Hamersley Iron 
Union and Another Pty Ltd 

Food Preservers Union Table Talk Poultry 
Farms 

Hospital Salaried Officers Dr 1. Raiter Pty 
Association and Others 

NUMBER — 
COM- 

MISSIONER 
DATE MATTER RESULT 

C103 of 1986 
Coleman C. 

28/02/86 Dispute re classification 
of a worker 

Concluded 

C780 of 1986 
Negus C. 

24/11/86 Refusal to allow union to 
interview employees 

Concluded 

C920 of 1986 
Halliwell S.C. 

14/01/87 Union access to an 
employee 

Concluded 

C844 of 1986 
Gregor C. 

09/12/86 Dispute re: licence 
allowance 

Referred 

C276 of 1986 
Negus C. 

09/05/86 Strike over 38-hour week 
implementation 

Concluded 

C205 of 1985 
Halliwell S.C. 

30/05/85 Inclement weather Concluded 

C474 of 1986 
Coleman C. 

11/07/86 Dispute re: strike over 
maintenance work 

Concluded 

C510of 1986 
Coleman C. 

14/08/86 
17/09/86 

Dispute re: maintenance 
of PABX system 

Referred 

C583 of 1986 
Coleman C. 

02/10/86 
08/10/86 

Dispute re: scope of 
tradesmen's duties 

Concluded 

C790 of 1986 
Coleman C. 

14/11/86 Refusal to perform a 
voltage test 

Concluded 

C608 of 1986 
Coleman C. 

17/11/86 Dispute re: payment of 
wages whilst at union 
meeting 

Concluded 

C28 of 1987 
Coleman C. 

30/01/87 Dispute concerning a 
dismissal 

Referred 

C273 of 1986 
Salmon C. 

01/05/86 Refusal to negotiate 
provident funds 

Concluded 

C651 of 1986 
Salmon C. 

13/10/86 Dispute re: board and 
lodging demands 

Concluded 

C774 of 1986 
Kennedy C. 

19/11/86 Termination of a worker Concluded 

C18 of 1987 
Kennedy C. 

23/01/87 Termination of a 
workers' employment 

Concluded 

C623 of 1986 
Kennedy C. 

19/09/86 Claim for re-employment 
and compensation 

Concluded 

C785 of 1986 
Kennedy C. 

20/11/86 Termination of a worker Concluded 

C786 of 1986 
Kennedy C. 

19/11/86 Dispute re: termination 
of worker's 
employment 

Referred 

C511 of 1986 
Coleman C. 

25/07/86 
28/07/86 

Dispute re: accommo- 
dation of rail crews 

Concluded 

C526 of 1986 
Coleman C. 

31/07/86 Dispute re: stand-downs Concluded 

C638 of 1986 
Coleman C. 

16/09/86 Dispute re: bans on 
shovels 

Concluded 

C850 of 1986 
Coleman C. 

27/11/86 Strike over alleged 
company attitude re: 
employment conditions 

Concluded 

C867 of 1986 
Coleman C. 

02/12/86 Dispute re: refusal to 
operate a locomotive 

Concluded 

C811 of 1986 
Gregor C. 

14/11/86 Dispute re: site allowance Referred 

C676 of 1986 
Collier C.C. 

03/10/86 
06/10/86 

Dispute re: manning of 
shovels 

Referred 

C9 of 1987 
Halliwell S.C. 

Refusal to work with 
recommended 
applicant 

Withdrawn 

C891 of 1986 
Halliwell S.C. 

— Bans on removal of crane Withdrawn 

C477 of 1986 
Coleman C. 

11/07/86 
12/07/86 

Dispute re: strike over 
non-issue of cold 
weather jackets 

Concluded 

C856 of 1986 
Kennedy C. 

28/11/86 Conditions of 
employment 

Concluded 

Clll of 1986 18/12/86 Dismissal of a worker Withdrawn 
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NUMBER — 
PARTIES COM- DATE MATTER RESULT 

MISSIONER 

Independent School St Marys Anglican C857 of 1986 08/12/86 Re: dismissal of a worker Referred 
Salaried Officers Girls School Martin C. 
Association 

Liquor Industries IDA Mann Hostel C596 of 1986 08/09/86 Dispute re: termination Concluded 
Employees Union for the Blind Kennedy C. 01/12/86 of a worker's 

employment 
Liquor Industries Lynwood Arms Hotel C869 of 1986 11/12/86 Redundancy payments Concluded 

Employees Union Kennedy C. 
Liquor Industries Observation City C679 of 1986 13/11/86 Dispute re: termination Referred 

Employees Union Resort Hotel Kennedy C. of union member's 
employment 

Locomotive Engine Western Australian C656 of 1986 14/11/86 Dispute re: use of radio Referred 
Drivers, Firemen's and Government Rail- Salmon C. equipment 
Cleaners Union ways Commission 

Locomotive Engine Western Australian C689 of 1986 20/10/86 Introduction of shunting Concluded 
Drivers, Firemen's and Government Rail- Salmon C. 21/10/86 tractors 
Cleaners Union and ways Commission 
Another 

Meat Industry Employees Action Food Barns C537 of 1986 25/08/86 Dispute re: log of claims Concluded 
Union (WA) Pty Ltd Gregor C. 

Meat Industry Employees Clover Meats C716 of 1986 18/11/86 Dispute re: dismissal of Concluded 
Union Gregor C. a worker 

Meat Industry Employees Derby Industries C2Q0 of 1986 02/05/86 Temperature in the Concluded 
Union Pty Ltd Gregor C. Boning Room 

Meat Industry Employees Derby Meat C762 of 1986 24/11/86 Dispute re: order no. Concluded 
Union Processing Co Gregor C. C189 of 1986 

Meat Industry Employees Derby Meat C847 of 1986 05/12/86 Safety issue in Boning Concluded 
Union Processing Co Gregor C. Room 

Meat Industry Employees Globe Meats Bunbury C796 of 1986 24/11/86 Dispute re: payment for Concluded 
Union Gregor C. condemned sheep 

Meat Industry Employees Grieves & Read & Co C717 of 1986 07/11/86 Dispute re: tallies Concluded 
Union Gregor C. 

Meat Industry Employees Metro Meat C815 of 1986 18/11/86 Dispute re: safety issues Concluded 
Union Katanning Ltd Gregor C. 

Meat Industry Employees Western Australian C797 of 1986 24/11/86 Dispute re: closure of Concluded 
Union Meat Commission Gregor C. Boning Room 

Meat Industry Employees WA Meat Marketing C549 of 1986 02/09/86 Dispute re: service pay Concluded 
Union Corp Gregor C. 

Meat Industry Employees Watsons Foods (WA) C138 of 1986 05/08/86 Shorter working week Concluded 
Union Gregor C. 

Meat Industry Employees Watsons Foods (WA) C753 of 1986 20/11/86 Dispute re: shift work Concluded 
Union Gregor C. 

Miscellaneous Workers Bullcreek Child Care C842 of 1986 11/12/86 Payment of wages and Concluded 
Union Centre Negus C. conditions 

Miscellaneous Workers Health Department C180 of 1986 28/04/86 Dispute re: payment of Concluded 
Union of WA Martin C. proficiency allowance 

Miscellaneous Workers Hon Minister for C496 of 1986 30/07/86 Dispute re: dismissal Concluded 
Union Education Coleman C. 

Miscellaneous Workers Hon Minister for C816 of 1986 04/12/86 Dispute re: claim for Concluded 
Union Education Coleman C. redundancy pay 

Miscellaneous Workers Jalon Nursing Home C828 of 1986 05/12/86 Dismissal of a worker Concluded 
Union Negus C. 

Miscellaneous Workers Joondanna Village C813 of 1986 18/12/86 Dispute re: holiday leave Concluded 
Union Lodge Negus C. loading 

Miscellaneous Workers Little Sisters of C582of 1986 09/09/86 Dismissal of a worker Concluded 
Union the Poor Fielding C. 

Miscellaneous Workers Metropolitan Security C805 of 1986 20/11/86 Dispute concerning Concluded 
Union Services Coleman C. transfers 

Miscellaneous Workers Royal Society for the C723 of 1986 21/10/86 Dispute re: conditions Concluded 
Union Prevention of Fielding C. of employment of the 

Cruelty to Animals employees 
Miscellaneous Workers Slow Learning C900 of 1986 24/12/86 Alleged unfair dismissal Referred 

Union Children's Group Negus C. 
of WA (Inc) 

Miscellaneous Workers Tom Price Cleaning C771 of 1986 06/11/86 Dispute re: dismissal Concluded 
Union Service Coleman C. 11/11/86 

Miscellaneous Workers Water Authority C224 of 1986 24/04/86 Dispute re: erosion of Withdrawn 
Union of WA Halliwell S.C. offensive allowance 

component 
Miscellaneous Workers Water Authority C700 of 1986 15/10/86 Section 44 — dismissal of Concluded 

Union of WA Salmon C. workers 
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NUMBER — 
PARTIES COM- 

MISSIONER 
DATE MATTER RESULT 

Morley G.T. Green Bushes Tin 
N/L 

C833 of 1986 
Gregor C. 

02/12/86 Dispute re-, pro rata long 
service leave 

Concluded 

Musicians Union Jessica's Fine Seafood C320 of 1986 
Negus C. 

22/05/86 Work practices Concluded 

Musicians Union WA Hotels Assoc Inc C580 of 1986 
Kennedy C. 

05/09/86 Impact of new 
technology on 
employment 

Concluded 

Operative Plasterers and 
Plaster Workers 
Federation 

Master Builders 
Association 

C775 of 1986 
Salmon C. 

11/11/86 Conditions of 
employment 

Concluded 

Plumbers and Gas Fitters 
Employees Union 

Hamersley Iron 
Pty Ltd 

C473 of 1986 
Coleman C. 

14/10/86 
31/10/86 

Dispute re: employment 
of apprentices 

Concluded 

Plumbers and Gas Fitters 
Employees Union 

Hamersley Iron 
Pty Ltd 

C884 of 1986 
Gregor C. 

19/12/86 Dispute re: utilisation 
of contractors 

Concluded 

Police Union of Workers Honourable Minister 
for Police 

C243 of 1986 
Fielding C. 

18/04/86 
29/08/86 

Dispute re: Divemaster Concluded 

Police Union of Workers Honourable Minister 
for Police 

C571 of 1986 
Fielding C. 

27/08/86 Demarcation dispute Concluded 

Railway Officers Union Western Australian 
Government Rail- 
ways Commission 

RCB C1 of 1986 
Fielding C. 

12/09/86 Dispute re: acting 
practices 

Concluded 

Railway Officers Union Western Australian 
Government Rail- 
ways Commission 

RCB C2 of 1986 
Fielding C. 

12/09/86 Dispute re: appointment 
of an officer 

Concluded 

Railway Officers Union Western Australian 
Government Rail- 
ways Commission 

RCB 3&4 of 1986 
Fielding C. 

16/10/86 Disputes re: work to be 
carried out in tourism 
centres and working 
hours in excess of the 
nine hour spread 

Concluded 

Railways Union of 
Workers 

Western Australian 
Government Rail- 
ways Commission 

C374 of 1986 
Salmon C. 

09/06/86 Bans on transporting 
drivers' assistants 

Concluded 

Railways Union of 
Workers 

Western Australian 
Government Rail- 
ways Commission 

C719 of 1986 
Salmon C. 

No 
conference 

Bans on rock train Concluded 

The Shop Distributive and 
Allied Employees 
Association 

Coles-Myer Ltd C763 of 1986 
Salmon C. 

12/11/86 Non-payment of mea! 
on Saturdays 

Referred 

The Shop Distributive and 
Allied Employees 
Association 

Parrys Department 
Store Mandurah 
Forum 

C873 of 1986 
Salmon C. 

16/12/86 Dispute re: unfair 
dismissal 

Concluded 

State School Teachers 
Union 

The Chairman — 
Hedland College 
Council 

C584 of 1986 
Martin C. 

05/09/86 Unfair notice and 
suspension from duties 

Referred 

State School Teachers 
Union 

The Chairman — 
Kalgoorlie College 
Council 

C874 of 1986 
Martin C. 

10/12/86 Dispute re: increment 
dates 

Concluded 

State School Teachers 
Union 

The Chairman — 
Kalgoorlie College 
Council 

C875 of 1986 
Martin C. 

10/12/86 Dispute re: conditions 
of employment 

Concluded 

Timber Industry Industrial 
Union of Workers 

Bunning Bros Pty Ltd C728 of 1986 
Salmon C. 

21/10/86 Re: section 44 — piece- 
work rates for fallers 

Concluded 

Transport Workers Union Eastern Goldfields 
Transport Board 

C865 of 1986 
Martin C. 

04/12/86 Provision of a charter 
bus 

Concluded 

Western Australian Police 
Union 

Hon Minister for 
Police 

C518 of 1985 
Fielding C. 

13/11/85 
29/08/86 

Payment for study leave 
of an employee 

Concluded 

Western Australian Prison 
Officers Union 

Hon Minister for 
Prisons 

C810 of 1986 
Gregor C. 

28/11/86 Dispute re: attendance 
at TUTA courses 

Concluded 
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PROCEDURAL DIRECTIONS 
AND ORDERS — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 58 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. PSA A21 of 1986 is to be filed in 
the Commission. 

WHEREAS an application has been made to reduce the 
time for filing answers in Application No. PSA A21 of 
1986 and having heard Mr P. Kelly on behalf of the 
Applicant and Messrs M. Thorn and M. Bowler on 
behalf of the Respondent, the Commission, constituted 
by the Public Service Arbitrator, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the Application be dismissed. 

Dated at Perth this 1st day of December 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 60 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. PSA 59 of 1986 is to be filed in the 
Commission. 

WHEREAS an application has been made to reduce the 
time for filing answers in Application No. PSA 59 of 
1986 and having heard Mr P. Kelly on behalf of the 
Applicant and Messrs M. Thorn and M. Bowler on 
behalf of the Respondent, the Commission, constituted 
by the Public Service Arbitrator, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the Application be and is hereby withdrawn 
by leave. 

Dated at Perth this 1st day of December 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1170 of 1986. 

Between JLV Constructors, Applicant and the Federated 
Engine Drivers' and Firemen's Union of Workers of 
Western Australia, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 

the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 24th day of December 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1198 of 1986. 

Between Michael James Peccianti, Applicant and West 
Australian Baseball League (Incorporated), 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 10th day of February 1987. 

(Sgd.) S.A. KENNEDY, 
Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 34 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Applica- 
tion No. 33 of 1987 is to be filed in the Commission. 

Order. 
WHEREAS an application was made by Christine 
Dorothy Olsen trading as Wainui Working in accordance 
with the Industrial Relations Act 1979; and whereas the 
application was heard exparte before me in Chambers, I, 
the undersigned Chief Commissioner pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 34 of 1987, its accompanying 
statement and this Order on Yilroy Holdings Pty 
Limited Trustees for the John Mantle Marine 
Charter Company Unit Trust trading as John 
Mantle Marine Charter Company. 

(2) That an answer to the claim in matter No. 33 
of 1987, lodged with the Commission on 15 January 
1987 shall be lodged with the Commission and a 
copy thereof served on the applicant within seven 
days from the time upon which the documents 
mentioned in (1) above are served on Yilroy 
Holdings Pty Limited Trustees for the John Mantle 
Marine Charter Company Unit Trust trading as 
John Mantle Marine Charter Company. 

Dated at Perth this 16th day of January 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

[L.S.] 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 87 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Applica- 
tion No. 86 of 1987 is to be filed in the Commission. 

Order. 
WHEREAS an application was made by the Shop, 
Distributive and Allied Employees' Association of 
Western Australia in accordance with the Industrial 
Relations Act 1979; and whereas the application was 
heard ex parte before me, I, the undersigned 
Commissioner pursuant to the powers conferred upon 
me under the Industrial Relations Act 1979, do hereby 
order and direct —• 

1. That the applicant shall forthwith serve a copy 
of Application No. 87 of 1987, its accompanying 
statement and this order on Coles Myer Ltd and 
others, respondents, with respect to the claim in 
matter No. 86 of 1987. 

2. That an answer to the claim in matter No. 86 of 
1987, lodged with the Commission on the 30th day 
of January 1987, shall be lodged with the 
Commission and a copy thereof served on the 
applicant within seven days from the date upon 
which the documents mentioned in 1. above are 
served on Coles Myer Ltd and others. 

Dated at Perth this 4th day of February 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 92 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Applica- 
tion No. 80 of 1987 is to be filed in the Commission. 

Order. 
WHEREAS an application was made by Dampier Salt 
(Operations) Pty Limited in accordance with the 
Industrial Relations Act 1979; and whereas the 
application was heard ex parte before me in Chambers, I, 
the undersigned Commissioner pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
do hereby order and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 92 of 1987, its accompanying 
statement and this Order on the Australian 
Workers' Union, West Australian Branch, 
Industrial Union of Workers and Others as stated in 
Application No. 80 of 1987. 

(2) That an answer to the claim in matter No. 80 
of 1987, lodged with the Commission on 27 January 
1987 shall be lodged with the Commission and a 
copy thereof served on the apphcant within three 
working days from the date upon which the 
documents mentioned in (1) are served upon the 
Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers and Others. 

Dated at Perth this 4th day of February 1987. 

NOTICES — 
Appointments — 

APPOINTMENT 
GOVERNMENT SCHOOL TEACHERS TRIBUNAL. 

I, the undersigned Chief Commissioner of the Western 
Australian Industrial Relations Commission, acting 
pursuant to the provisions of sections 74 and 75 of the 
Industrial Relations Act 1979 hereby appoint, subject to 
the provisions of that Act, Commissioner G. J. Martin to 
be Chairman of the Government School Teachers 
Tribunal for a period of two years from 1 March 1987. 

Dated this 27th day of February 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

APPOINTMENT 
RAILWAYS CLASSIFICATION BOARD. 

I, the undersigned Chief Commissioner of the Western 
Australian Industrial Relations Commission, acting 
pursuant to the provisions of section SON of the 
Industrial Relations Act 1979, and all other provisions of 
that Act thereby enabling me, and having consulted the 
Minister for Railways and the Union referred to in that 
section hereby appoint, subject to the provisions of that 
Act, Commissioner G.L. Fielding to be Chairman of the 
Railways Classification Board Tribunal for a period of 
two years from 1 March 1987. 

Dated this 27th day of February 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

APPOINTMENT 
PUBLIC SERVICE ARBITRATOR. 

I, the undersigned Chief Commissioner of the Western 
Australian Industrial Relations Commission, acting 
pursuant to the provisions of section SOD of the 
Industrial Relations Act 1979 hereby appoint, subject to 
the provisions of that Act, Commissioner G.L. Fielding 
to be Public Service Arbitrator for a period of two years 
from 1 March 1987. 

Dated this 27th day of February 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

[L.S.] 
(Sgd.) W.S. COLEMAN, 

Commissioner. 
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NOTICES — 

Union matters — 

No. 243 of 1987. 

NOTICE is given of an application by the Royal 
Australian Nursing Federation Industrial Union of 
Workers, Perth under the Industrial Relations Act 1979 
for an alteration to rule 5 — Membership. 

It is proposed that paragraph (b) of subrule (1) be 
deleted, and the following paragraph inserted in its place 

(b) A person who has been appointed to a paid 
position as an employee of the union and who by 
virtue of such appointment is not eligible to be a 

member of any other registered organisation 
pursuant to the Act whether or not such person is 
entitled to be registered as aforesaid. 

This matter has been listed for hearing before the Full 
Bench on 28 April 1987. 

A copy of the rules of the organisation and the 
proposed alteration may be inspected at my office, 815 
Hay Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979, or any person who satisfies the Full 
Bench that he has sufficient interest, or desires to object 
to the application may do so in accordance with 
Regulation 98 of the Industrial Relations Commission 
Regulations 1985. 

Dated at Perth this 13th day of March 1987. 

T. POPE, 
Deputy Registrar. 
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INDUSTRIAL APPEAL COURT — 

Appeals against decision of 
Commission in Court Session — 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 5 of 1986. 

Heard: 3 November 1986. 
Delivered: 13 November 1986. 

Coram: Brinsden J. (President), Kennedy & Olney JJ. 

Between Robe River Iron Associates, Appellant and the 
Federated Engine Drivers' aand Firemens' Union of 
Workers of Western Australia, Respondent. 

Mr E.M. Heenan QC and Mr FI. Dixon (instructed by 
Messrs Parker and Parker) appeared for the appellant . 

Mr D. Stone (instructed by Messrs Northmore Hale 
Davy and Leake) appeared for the Respondent . 

Cases referred to in Judgment. 
Anthony Hordern and Sons Ltd v. The Amalgamated 

Clothing and Allied Trades Union of Australia (1932) 47 
CLR 1. 

Chief Secretary for the State of Western Australia v. 
West Australian Prison Officer's Union of Workers 61 
WAIG 1911. 

Gas Employees (Victoria) Award & Ors. (1948) 61 
CAR 200. 

R v. Drinkwater exparte Heffernan 127 CLR 1. 
Robe River Iron Associates v. Amalgamated Metal 

Workers and Shipwrights Union of Western Australia 
and Ors.; Western Australian Industrial Appeal Court; 
Unreported; No. 6432; 5 September 1986. 

The Queen v. Forbes (1972) 127 CLR 1. 

Cases also cited. 
Burton v. Police (1961) NZLR 698. 
Coal Miners' Industrial Union of WA v. 

Amalgamated Collieries of WA (i960) 104 CLR 437. 

ETU v. Swan Portland Cement (1985) 65 WAIG 2037. 
Greene v. Penzance (1880) 6 App. Cas. 657. 
Parsons v. Martin (1984) 58 ALR 395. 
R v. Commonwealth Court of Conciliation and 

Arbitration (1909) 8 CLR 419. 
ReGough, exparte Key Meats (1982) 56 ALJR263; 39 

ALR 507. 
Re Heffernan, exparte Leo Burnett Pty Ltd (1979) 53 

AL.IR63. 
Robe River Iron Associates v. Amalgamated Metal 

Workers and Shipwrights Union of WA (Full Bench 
Industrial Commission); 736 of 1986: 5 September 1986. 

The Federated Carters and Drivers' Industrial Union 
v. Acland and Others 1921 CAR 1198. 

Tuohy v. Police (1959) NZLR 865. 

BRINSDEN J.: The respondent union made an 
application (C676 of 1986) for a compulsory conference 
pursuant to the provisions of section 44 of the Industrial 
Relations Act 1979 and Amendments (the Act). The 
Schedule to that application complained that on 2 
October power shovel crews employed by the appellant 
were informed that as from that date shovels would be 
manned by one, rather than two operators. The union 
foreshadowed that that, direction would cause not only 
trouble between the union and the appellant but 
throughout the iron ore industry. The assistance of the 
Commission was sought to resolve the dispute. Chief 
Commissioner Collier on behalf of the Commission 
convened a conference on 3 and 6 October but he was 
unable to effect an end to the dispute by agreement. 
Therefore on the latter date the Chief Commissioner 
prepared a memorandum of matters for hearing and 
determination under section 44. The document states 
that the matter described in the Schedule attached to it, 
at the conclusion of the conferences held before the 
Chief Commissioner on 3 and 6 October respectively had 
not been settled by agreement between the parties. The 
Schedule stated that the union claimed that the shovesl 
which were utilised by the appellant in its Pannawonica 
operations should be manned by two persons as had been 
the practice since the inception of mingin operations at 
Pannawonica. The appellant opposed that claim. 

53491—1 
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On 7 October 1986 it sat in Court Session. Chief 
Commission Collier advised the parties who were 
represented before it that the matter had been allocated 
to the Commission in Court Session by him after the 
conferences which he had conducted failed to resolve the 
dispute. He stated that the reference from him to the 
Commission in Court Session was listed for hearing to 
give the appellant an opportunity to show cause why the 
Commission should not issue an interim order in the 
terms of the Union's claim pending hearing and final 
determination of the dispute. The Chief Commissioner 
went on to outline the nature of the dispute stating that 
the Union strenuously opposed the decision to man the 
shovels by one person because such shovels were manned 
by two persons throughout the whole of the iron ore 
industry. The union claimed that the decision of the 
appellant could lead to industrial action by shovel drivers 
throughout the iron ore industry in this State and the 
Commission had no reason to doubt that possibility. 
Any such industrial action the Commissioner stated, 
could halt iron ore production in the Pilbarra which 
would be inimical to the economy of the State and the 
Nation and to the interests of other iron production and 
processing companies and indeed to the interests of all 
the employees in the industry. The Commissioner then 
quoted section 6 of the Act which sets out the principal 
objects of the Act, the relevant one being section 6(c)' 'to 
provide means for preventing and settling industrial 
disputes not resolved by amicable agreement, including 
threatened, impending and probable industrial disputes, 
with the maximum of expedition and the minimum of 
legal form and technicality". The Commissioner then 
said and I quote the passage in full: 

We consider that the dispute over the manning of 
shovels between the company and the union can be 
settled by arbitration, with a maximum of 
expedition and without disruption to production, if 
the stattts quo remains without prejudice to either 
party until both sides have argued their respective 
cases and the Commission has finally determined 
the question. This should also prevent probable 
industrial disputes elsewhere. 

The alternative — that is a manning change 
before the merits are argued in the Commission — 
has the potential to exacerbate the dispute presently 
before the Commission in Court Session and cause 
other serious industrial problems. In the current 
sensitive situation the alternative seems 
unnecessary. Any exacerbation of the problems in 
the overall dispute between the company and the 
unions or the extension of the dispute elsewhere may 
well interfere with an expeditious and just hearing 
and determination of the matter now before us. 

The appellant through its counsel was asked to show 
cause why an interim order should not be made in the 
terms foreshadowed. Counsel endeavoured to persuade 
the Commission against the course it proposed but was 
unsuccessful. At the conclusion of the argument the 
Commission adjourned but a short time later resumed 
the hearing and stated that it had come to the conclusion 
that an interim order should issue. It promised reasons 
for the decision to be issued later but at the time of 
hearing of this appeal those reasons have not issued. 
Commissioner Collier then stated that minutes of the 
proposed interim order would now issue and the parties 
might speak to the same immediately. The parties did 
speak to them and later on the same date an order was 
made, the relevant portions of which are in these terms: 

The Commission in Court Session pursuant to the 
powers conferred on it under the (Act) hereby 
orders: 

(1) That notwithstanding anything to the 
contrary contained in the Order of the 
Commission dated 21 August 1986 in 
Application No. 758 of 1986 and pending 
hearing and final determination of 
Application No. CR676 of 1986, the 

respondent shall man each P & H 2100 
Shovel which is utilised in its Pannawonica 
operations by two persons. 

(2) That the respondent report to the 
Commission on a daily basis the number 
of shovel drivers who report for duty on 
each shift and any incidents of 
absenteeism and refusal by shovel crew 
members to accept work backs, call out 
and reasonable overtime. 

The appellant appeals from the making of that order 
pursuant to the provisions of section 90 of the Act the 
grounds of the appeal being as follows: 

1. The Commission in Court Session ('the 
Commission') erred in law and exceeded it 
jurisdiction under the Industrial Relations Act 1979 
('the Act') in purporting to exercise powers 
conferred on it under the Act to issue an interim 
order on 7 October 1986 to compel the appellant to 
man its P & H 2100 Shovels at its Pannawonica 
operations by two persons, pending the hearing and 
final determination of Application No. CR676 of 
1986 when it had no such powers under any section 
of the Act. 

2. The Commission in so purporting to act erred 
in law and exceeded its jurisdiction in particular 
since the matters, the subject of the compulsory 
conference called pursuant to section 44 of the Act: 

(i) had not at the conclusion of the said 
conference been settled by agreement 
between the parties. 

(ii) were at the conclusion of the said 
conference described in a memorandum of 
matters for hearing (dated 6 October 1986) 
and referred to the Commission for 
hearing. 

(iii) had not yet been heard and determined 
pursuant to section 44(9) of the Act. 

There is no doubt that the subject of the dispute 
between the two parties, namely the manning of shovels, 
is an industrial dispute and an industrial matter within 
the meaning of section 7 of the Act. Section 23(1) 
provides that the Commission has cognisance of and 
authority to inquire into and deal with any industrial 
matter except certain matters provided for in the section. 
There seem to be two ways how those matters can come 
before the Commission, namely by section 29 by the 
action of an employer, a union, the Minister and, in 
certain cases, by an employee. An additional means is 
through the provisions of section 44 which empowers the 
Commission constituted by a Commissioner to summon 
persons to attend a compulsory conference. It was this 
alternate means that was utilised in this particular case. 
The clear purpose of the section is to provide the 
Commission with the means of settling foreshadowed or 
actual disputes by conciliation through a compulsory 
conference or conferences. If that procedure proves to be 
successful whereby the parties reach an agreement then 
pursuant to the provisions of section 44(8) the 
Commission may make an order in terms of the 
agreement or where the nature or subject matter of the 
agreement does not, in the opinion of the Commission, 
require an order to be made, it may make, sign and file a 
memorandum of the terms of the agreement. However, 
if the conference has proved abortive as a means of 
settling the dispute then section 44(9) takes over. That 
section provides as follows: 

Where at the conclusion of a conference held in 
accordance with this section any question, dispute, 
or disagreement in relation to an industrial matter 
has not been settled by agreement between all the 
parties, the Commission may hear and determine 
that question, dispute, or disagreement and may 
make an order binding only the parties in relation to 
whom the matter has not been so settled. 
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In this case it is clear the conference or conferences failed 
to achieve agreement so Commissioner Collier made a 
memorandum of the nature of the disagreement and had 
it referred to the Commission in Court Session so that the 
Commission "may hear and determine" the question 
thrown up by the dispute. Before, however, it embarked 
upon hearing and determining the dispute, the interim 
order, the subject of this appeal, was made. 

Now it is quite clear the interim order was not made 
pursuant to any of the powers given to the Commission j 
by section 32. That section applies by reason of 
subsection (1) ' 'Where an industrial matter has been 
referred to the Commission". The nature of the powers 
given by that section during the process of conciliation 
have recently been discussed in Robe River Iron 
Associates v. Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and Ors. 
Appeal No. 3 of 1986 delivered on 5 September 1986. 1 
do not need to refer to that decision. It is conceded by 
counsel for the respondent that the Commission did not 
make the interim order pursuant to any power provided 
by section 32. Indeed even without that concession it is 
clear this is so since before making the order the 
Commission issued minutes of the proposed order and 
invited the parties to speak to the minutes. That 
procedure is what the Act requires by section 35 but not 
in respect of an order or declaration made under section 
32. Counsel for the respondent also concedes that the 
order was not made pursuant to any inherent power of 
the Commission (as to inherent jurisdiction of an 
industrial court see R v. Drinkwater ex parte Heffernan 
127 CLR 1). 

Where then is the power to be found in the Act to make 
an order in the nature of this interim order, not within 
conciliation proceedings, but while arbitration 
proceedings are pending? The Act makes a distinction 
between conciliation and arbitration especially in section 
32 which by subsection (1) requires the Commission in 
respect of any industrial matter which has been referred 
to it unless it is satisfied that the resolution of the matter 
would not be assisted by so doing, endeavour to resolve 
the matter by conciliation. By subsection (6) where the 
Commission does not endeavour to resolve a matter by 
conciliation or having endeavoured to do so, is satisfied 
that further resort to conciliation would be unavailing or 
is requested by all the parties to the proceedings to decide 
the matter by arbitration, it may decide the matter by 
arbitration. The conciliation proceedings pursuant to 
section 44, which is an alternative method as already 
explained of resolving disputes by conciliation, had 
broken down so the only method then left to the 
Commission to resolve this particular dispute was by 
arbitration. It seems clear that the power the 
Commission thought justified the making of the Order 
was the provisions of section 27(i)(v). I come to that 
conclusion because of the final sentence quoted in the 
passage of Chief Commissioner Collier addressed to the 
parties at the opening of the proceedings before the 
interim order was made which is set out earlier in these 
reasons since the words he uses mirror the words in 
section 27(l)(v) which I now set out: 

27. ( ) Except as otherwise provided in this Act, 
the Commission may, in relation to any matter 
before it: 

(v) generally give all such directions and do all 
such things as are necessary or expedient for the 
expeditious and just hearing and determination of 
the matter. 

Under section 27(l)(v) the only things that may be 
done are giving of directions and doing all such things as 
are necessary or expedient "for the expeditious and just 
hearing and determination of the matter". All the other 
items of power provided by section 27 with possibly two 
or three exceptions are particular matters of procedure 
relevant to the hearing and determination of the matter. 
Three of the items are concerned with entry upon a 
manufactuory or similar type of building, inspection of 
work and machinery and other items in any such 

manufactory or building, and questioning any person 
who may be in or upon any such manufactory or 
building, all of which items might be regarded as items 
giving the Commission power to better inform itself in 
respect of the subject matter of a dispute. The interim 
order is one which directly deals with an industrial 
procedure in the industry in respect of which the parties 
are engaged. The respondent contends that section 
27(l)(v) supports such an order but for that to be so then 
the subsection must be given a very wide interpretation 
beyond being merely a dragnet clause to cover any other 
form of direction or order or action of a procedural 
nature not covered specifically by the foregoing items. 
The Commonwealth Conciliation and Arbitration Act 
1904 and Amendments has a similar provision to section 
27 in section 41 and it contains in section 41(l)(o) an 
identical provision to section 27(l)(v). That subsection in 
the Commonwealth Act, when it was section 4Q(l)(p), 
was considered in the case of Gas Employees (Victoria) 
Award and Ors. (1948) 61 CAR 200 when it was held that 
it amounted to a machinery provision only. As the Court 
held, a section like section 40 or 41 is a section which 
enables the Court to deal with matters which have been 
properly brought before it. They do not confer 
substantive jurisdiction but merely legislate for the 
method by which the Court may exercise the jurisdiction 
already conferred upon it by other sections. I see no 
significant difference between the Commonwealth Act 
and the Act to justify us in giving to section 27(l)(v) any 
wider construction other than as a machinery provision. 
It would not support an order which is in the nature of an 
interlocutory injunction directly dealing with the manner 
in which the parties to an industrial dispute are to 
continue to conduct a facet of the industrial enterprise in 
which they are jointly engaged upon. 

In any event I am unable to see that the interim order 
has any relevance either directly or indirectly to 
furthering "the expeditious and just hearing and 
determination" of the matter referred to the 
Commission in Court Session. It seems clear enough 
from the remarks made by the Chief Commissioner to 
the parties, that the reason for making the order was to 
hold the status quo until the merits of the matter could be 
gone into and so as to prevent likely repercussions 
throughout the whole iron ore industry. Such a reason 
for making the interim order no doubt is justifiable in the 
interests of industrial harmony but the legality of such an 
order cannot find a resting place in section 27(l)(v). 

As an additional support to the legality of the order 
counsel for the respondent seemed to find some comfort 
in the phrase "may hear and determine that question, 
dispute or disagreement'' section 44(9) coupled with the 
definition of "finding" in section 7 as meaning a 
decision, determination or ruling made in the course of 
proceedings that does not finally decide, determine or 
dispose of the matter to which the proceedings relate. He 
says there is no mention of arbitration in section 44 
whereas the word is used on two occasions in section 32. 
Perhaps I am doing an injustice to the argument but as I 
understand it he suggests there is some sort of twilight 
zone within section 44(9) which is neither conciliation 
nor arbitration but which permits the making of an order 
in the nature of a status quo order falling within the 
definition of a "finding". Perhaps the argument goes 
further that even within an arbitration proceeding before 
final determination an interim order can be made since 
that power is recognised by the definition of "finding". I 
am unable to accept this argument . In the first place the 
definition of "finding" has been added to the Act to 
overcome a decision of this Court in the Chief Secretary 
for the State of Western Australia v. West Australian 
Prison Officer's Union of Workers 61 WAIG 1911 in 
which it was decided that there was no right of appeal to 
this Court in respect of a decision or order which is not 
finally determinative of the rights and liabilities of the 
parties to the proceedings. If it were the case that 
nowhere esle in the Act could there be found a power to 
make interim orders coming within the definition of 
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"finding" there may be strength in the argument of the 
respondent but in fact there are other sections as, for 
example, section 32. 

The scheme of the Act can be ascertained from section 
32 which requires the Commission to inquire into and 
deal with any industrial matter which is referred to it 
pursuant to section 29 or which it seeks out itself by 
operation of section 44. The injunction on the 
Commission is to attempt to resolve such a dispute by 
conciliation firstly and only if that fails is the process of 
arbitration then resorted to. There is no twilight zone. As 
soon as conciliation has failed then it is the duty of the 
Commission to set to and determine the dispute by 
arbitration. That is what section 44(9) requires. It must 
set to and hear and determine the dispute by arbitration. 

By 94 of 1984 substantial amendments were made to 
the Act. The intention behind that amending Act may be 
confirmed by reference to the report of the second 
reading speech in support of the amending bill (see 
Hansard, Thursday 18 October 1984, p. 2653). The 
Minister stated that the bill had as its central theme the 
resolution of industrial conflict at its source by 
discussion, conciliation, and, if all else fails, by 
arbitration. The present section 32 was introduced which 
the Minister pointed out placed an obligation on the 
Commission to attempt to resolve any conflict by 
conciliation. Because of the new policy, section 45 was 
deleted. Section 45 would probably have justified the 
making of the interim order. Its deletion is a strong 
indication that in its absence there is no power contained 
within any other section to justify the making of an order 
in the nature of this interim order: Anthony Hordern and 
Sons Ltd v. The Amalgamated Clothing and Allied 
Trades Union of Australia (1932) 47 CLR 1 at 7. 

I would allow the appeal and quash the order. 

KENNEDY J.: On 2 October 1986, the respondent 
applied to the Western Australian Industrial Relations 
Commission for a compulsory conference under section 
44 of the Industrial Relations Act 1979 ("the Act") upon 
the following grounds: 

On Thursday 2 October 1986, power shovel crews 
were informed that as from this date shovels would 
be manned by one, rather than two operators. 

Prior to the resumption of the Commission on 2 
October I spoke to Mr Tipper on the question, and 
was advised that he was aware of the possible 
consequence of the action, not only in RRIA, but 
throughout the iron ore industry but as the two man 
operation meant 'feather bedding' the decision 
would stand. Shovel operators are most likely to 
refuse to operate shovels. 

The assistance of the Commission is sought to 
resolve this very serious dispute. 

The Union request that the following be 
summoned to attend the conference: 

Company representative 
Terry McCambridge. 
Trevor Gray. 
Anthony Fowler. 

A conference was held before Chief Commissioner 
Collier; but no settlement of the dispute was reached. 

By section 44(9) of the Act it is provided: 
Where at the conclusion of a conference held in 

accordance with this section any question, dispute, 
or disagreement in relation to an industrial matter 
has not been settled by agreement between all of the 
parties, the Commission may hear and determine 
that question, dispute, or disagreement and may 
make an order binding only the parties in relation to 
whom the matter has not been so settled. 

The Chief Commissioner had initially indicated to the 
parties that he intended to hear and determine the matter 
himself, but he "re-allocated it" to the Commission in 
Court Session, because he "took the view that that body 
was probably best equipped to deal with it, having regard 

to its involvement in the overall dispute". That 
reaUocation was presumably made under the power 
conferred by section 27(l)(t) of the Act, which authorises 
the Commission "with the consent of the Chief 
Commissioner (to) refer the matter or any part thereof to 
the Commission in Court Session for hearing and 
determination by the Commission in Court Session". 

On 7 October 1986, having given the parties an 
opportunity of addressing it thereon, the Commission in 
Court Session made what it described as an "interim 
order", which was expressed to be made "pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979", in the following terms — 

1. That notwithstanding anything to the contrary 
contained in the order of the Commission dated 21 
August 1986 in Application No. 758 of 1986 and 
pending hearing and final determination of 
application No. CR676 of 1986 (the application 
giving rise to the present proceedings) the 
respondent shall man each P & H 2100 shovel which 
is utilised in its Pannawonica operations by two 
persons. 

2. That the respondent report to the Commission 
on a daily basis the number of shovel drivers who 
report for duty on each shift and any incidents of 
absenteeism and refusal by shovel crew members to 
accept work backs, call outs and reasonable 
overtime. 

It was very properly conceded by Mr Stone that the 
Commission had no inherent jurisdiction to make the 
order which it did — see The Queen v. Forbes (1972) 127 
CLR 1 — and further that the order had not been made 
pursuant to section 32 of the Act. 

In the end, therefore, the question came down simply 
to whether the order is capabale of being sustained by the 
power contained in section 27(l)(v) of the Act. In my 
opinion, it is not, that power being limited essentially to 
procedural matters. Subsection (1) is in the following 
terms: 

Except as otherwise provided in this Act, the 
Commission may, in relation to any matter before 
it — 

(a) at any stage of the proceedings dismiss the 
matter or any part thereof or refrain from 
further hearing or determining the matter 
or part if it is satisfied — 

(i) that the matter or part thereof is 
trivial; 

(ii) that further proceedings are not 
necessary or desirable in the public 
interest; 

(iii) that the person who referred the 
matter to the Commission does not 
have a sufficient interest in the 
matter; or 

(iv) that for any other reasons the 
matter or part should be dismissed 
or the hearing thereof discon- 
tinued, as the case may be; 

(b) take evidence on oath or affirmation; 
(c) order any party to the matter to pay to any 

other party such costs and expenses 
including expenses of witnesses as are 
specified in the order, but so that no costs 
shall be alloed for the services of any legal 
practitioner, or agent; 

(d) proceed to hear and determine the matter 
or any part thereof in the absence of any 
party thereto who has been duly 
summoned to appear or duly served with 
notice of the proceedings; 

(e) sit at any time and place; 
(f) adjourn to any time and place; 
(g) (deleted in 1982) conduct its proceedings in 

public unless the Commissioner, at any 
stage of the proceedings, is of the opinion 
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that the objects of the Act will be better 
served by conducting the proceedings in 
private; 

(h) direct any person, whether a witness or an 
intending witness or not, to leave the place 
wherein the proceedings are being 
conducted; 

(i) refer any matter to an expert and accept his 
report as evidence; 

(j) direct parties to be struck out or persons to 
be joined; 

(k) permit the intervention, on such terms as it 
thinks fit, of any person who, in the 
opinion of the Commission has a sufficient 
interest in the matter; 

(1) allow the amendment of any proceedings 
on such terms as it thinks fit; 

(m) correct, amend, or waive any error, defect, 
or irregularity whether in substance or in 
form; 

(n) extend any prescribed time or any time 
fixed by an order of the Commission; 

(o) make such orders as may be just with 
respect to any interlocutory proceedings to 
be taken before the hearing of any matter, 
the costs of those proceedings, the issues to 
be submitted to the Commission, the 
persons to be served with notice of 
proceedings, delivery of particulars of the 
claims of all parties, admissions, 
discovery, inspection or production of 
documents, inspection or production of 
property, examination of witnesses, and 
the place and mode of hearing; 

(p) enter upon any manufactgory, building, 
workshop, factory, mine, mine-working, 
ship or vessel, shed, place, or premises of 
any kind whatsoever, wherein or in respect 
of which any industry is or is reputed to be 
carried on, or any work is being or has 
been done or commenced, or any matter 
or thing is taking or has taken place, which 
is the subject of a matter before the 
Commission or is related thereto; 

(q) inspect and view any work, material, 
machinery, appliance, article, book, 
record, document, matter, or thing 
whatsoever being in any manufactory, 
building, workshop, factory, mine, mine- 
working, ship or vessel, shed, place or 
premises of a kind referred to in paragraph 
(p); 

(r) question any person who may be in or 
upon any such manufactory, building, 
workshop, factory, mine, mine-working, 
ship or vessel, shed, place or premises in 
respect or in relation to any such matter or 
thing; 

(s) consolidate or divide proceedings relating 
to the same industry and all or any matters 
before the Commission; 

(t) with the consent of the Chief 
Commissioner refer the matter or any part 
thereof to the Commission in Court 
Session for hearing and determination by 
the Commission in Court Session; 

(u) with the consent of the President refer to 
the Full Bench for hearing and determina- 
tion by the Full Bench any question of law, 
including any question of interpretation of 
the rules of an organisation, arising in the 
matter; and 

(v) generally give all such directions and do all 
such things as are necessary or expedient 
for the expeditious and just hearing and 
determination of the matter. 

With the exception of the powers contained in 
paragraphs (a) and (c), each of the paragraphs prior to 
paragraph (v) deals with evidentiary or interlocutory 
procedural matters, and it is with respect to such matters 
that paragraph (v), in my opinion, also deals. The 
present order bears no relation to the 'hearing' of the 
matter as such. Nor does it, in my view, relate to the 
determination of the matter, "determination" 
representing the final disposition of a matter. (Compare 
the use of the words 'hear' and 'determine' in section 
44(9) of the Act). To hold otherwise would be to give the 
Commission a very great scope for making coercive 
interim orders without any firm criteria and without the 
special procedures required by section 32(4) in the case of 
orders under section 32(3)(c)(i). 

What the Commission was seeking to do here was to 
I make such an order as would have been authorised by the 
{terms of section 32(3)(c)(i), in the absence, however, of 
fany express power. The present order, in my view, 
* requires an express power if it is to be sustained. Section 
27(1) is concerned with the method by which the 
Commission exercises jurisdiction already conferred on 
it, and does not confer substantive jurisdiction — see the 
Gas Employees Awards and Agreements Case (1948) 61 
CAR 200. 

Mr Heenan mounted an interesting argument based 
upon the repeal in 1984 of section 45, which had 
conferred certain coercive powers on the Commission. 1 
do not find it necessary to deal with this argument. I 
should, however, say that, in an Act such as the present, 
which is subject to regular amendment, I would hesitate 
to draw any positive inference from the repeal or 
amendment of any particular section. 

In my opinion, this apeal should be allowed and the 
orders quashed. 

OLNEY J.: I have read and agree with the reasons 
delivered by Brinsden J. and Kennedy J. and have 
nothing further to add. 

I would allow the appeal. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 5 of 1986. 

In the matter of an appeal from the interim order of the 
Commission in Court Session of the Western 
Australian Industrial Relations Commission given 
on 7 October 1986 in matter No. CR 676 of 1986 
between Robe River Iron Associates, Appellant and 
the Federated Engine Drivers' and Firemens' Union 
of Workers of Western Australia, Respondent. 

Before Mr Justice Brinsden (Presiding Judge). 
Mr Justice Kennedy and Mr Justice Olney. 

Thursday 13 November 1986. 

Order. 
HAVING heard Mr E.M. Heenan QC and with him Mr 
H. Dixon of Counsel for the Appellant and Mr D. Stone 
of Counsel for the Respondent this Court doth order 
that: 

The Appeal be allowed and the decision of the 
Commission in Court Session of the Industrial 
Relations Commission delivered on the 7th day of 
October 1986 be quashed. 

Clerk of the Court. 



320 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 w.A.l.G. 

INDUSTRIAL APPEAL COURT — 
Appeals against decision of 

Full Bench — 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 6 of 1986. 

Heard: 1 December 1986. 
Delivered: 16 January 1987. 

Coram: Brinsden J. (President), Kennedy & OIney J.J. 

Between Robe River Iron Associates, Appellant and the 
Australian Workers Union, Western Australian 
Branch, Industrial Union of Workers, Respondent. 

Mr K.J. Martin (instructed by Messrs Parker and 
Parker) appeared for the appellant. 

Mr D. Stone (instructed by Messrs Northmore Hale 
Davy and Leake) appeared for the respondent. 
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BRINSDEN J.: The background to this appeal I take 
from the reasons for judgment of the learned President 
of the Full Bench. Following an altercation at the 
workplace on 4 September 1986 between Mr Acosta, a 
storeman, and Mr Mott, a foreman, each of whom was 
employed by the appellant, Mr Acosta was informed in 
writing by the appellant that he was found to "have 
committed serious misconduct in that you abused and 
insulted a staff employee, Foreman B. Mott, at the Ore 
Preparation Crib Room at approximately 0715 hours this 
day" and therefore "you are dismissed as per Clause 6(1) 

of Industrial Agreement No. 10 of 1979, as amended". 
That was a reference to the Cliffs Robe River Associates 
Iron Ore Production and Processing Agreement of 1979. 

The respondent applied to the Commission and a 
conference was held at which it was indicated that the 
authority of the appellant to dismiss its employees was 
affected by the order of the Commission in Court Session 
made 21 August 1986 in Application No. 758 of 1986 
relating to a requirement upon the company to "employ 
and continue to employ in accordance with his contract 
of services each employee who presents himself for 
work . . .". In consequence, the appellant did not give 
effect to the written notice of dismissal but caused Mr 
Acosta to be stood aside from employment on full pay 
and, on 8 September 1986, it applied to the Commission 
for an order in the following terms: 

That notwithstanding the provisions of the 
Orders made by the Commission in Court Session 
on 21 August 1986 in Matter No. 758 of 1986 the 
Company is entitled to dismiss G. Accosta (sic), an 
employee engaged pursuant to Order (1) of those 
Orders for serious misconduct. 

In conducting the proceedings in the Commission 
which were heard by Commissioner Fielding, the 
appellant set out to establish that the conduct of Mr 
Acosta in relation to Mr Mott on 4 September 1986 
amounted to misconduct justifying summary dismissal 
and the respondent on behalf of Mr Acosta opposed the 
case which was so presented. The proceedings resulted in 
the following declaration: 

That notwithstanding anything to the contrary 
contained in the Order of the Commission dated 21 
August 1986 in Application 758 of 1986 that the 
Applicant be and is hereby authorised to summarily 
dismiss Mr G. Acosta from its employment for 
misconduct committed in the course of his employ- 
ment on 4 September 1986 and in so doing the 
company would not be unfairly dismissing Mr 
Acosta. 

We are told that subsequent to the making of the 
declaration Mr Acosta was in fact dismissed by the 
appellant. 

The present respondent appealed against the 
declaration made by Commissioner Fielding to the Full 
Bench which, by a majority, the Senior Commissioner 
and Commissioner Salmon allowing the appeal, the 
President being for dismissing it. The Order and 
Declaration made by the Full Bench which is now the 
subject of this appeal was as follows: 

1. The appeal be upheld; and 
2. In summarily dismissing Mr G. Acosta from 

its employment for misconduct committed in the 
course of his employment on 4 September 1986 the 
Company would be acting unfairly whereas a period 
of suspension without pay for five consecutive shifts 
is considered to be adequate penalty in the 
circumstances; and 

3. The Company, therefore, re-employ Mr G. 
Acosta without loss of entitlements and with all 
accrued rights intact save for the deduction of the 
equivalent of wages for five consecutive shifts in 
accordance with Clause 2 of this order; and 

4. To the aforementioned extent the Declaration 
of Commissioner G.L. Fielding made on 30 
September 1986 in matter No. 878 of 1986 be 
quashed. 

The reference in the above order to a period of 
suspension without pay for five consecutive shifts as 
being adequate penalty in the circumstances refers to 
Clause 6(13)(d) of Industrial Agreement No. 10 of 1979 
as amended. In abbreviated form that clause provides 
that, where the company has reason to believe that 
misconduct justifying dismissal or suspension may have 
been committed by a worker and intends to take action, 
it shall undertake procedure listed in Clause 6(13)(a) to 
(c) inclusive. By Clause 6(13)(d) it is provided that the 
employer may suspend any worker without pay for a 
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period not exceeding five consecutive shifts. It is, 
however, important to appreciate that the opening 
subclause of Clause 6, 6(l)(a), provides that nothing in 
the subclause operates to affect the appellant's right to 
dismiss a worker without notice for misconduct which, at 
law, would justify summary dismissal. Furthermore 
Clause 6(13)(e) states that the appellant's right of 
dismissal referred to in subclause (1) of Clause 6 is not 
affected by anything contained in Clause 13. 

In his very helpful argument in opposition to the 
present appeal, counsel for the respondent submitted 
that even if the reasons of the majority for upholding the 
appeal to the Full Bench could not be supported there are 
other grounds for holding that the decision was right in 
law. It was submitted that Commissioner Fielding had no 
power to make a declaration save and except where 
expressly authorised by the Industrial Relations Act 1979 
as amended (the Act) or where ancillary to substantive 
orders and that neither power applied to the facts of this 
case. Certainly it must be conceded that section 46(1) 
provides power to the Commission to declare the true 
interpretation of the award and that would include 
Industrial Agreement No. 10 of 1979 as it is to be treated 
as an award. The question whether the Order of 21 
August 1986 affected the power to dismiss as provided in 
Clause 6 did therefore involve the interpretation of 
Industrial Agreement No. 10 of 1979 and hence no 
complaint can be made against the declaration of 
Commissioner Fielding that there was nothing in the 
Order which would prevent the appellant dismissing Mr 
Acosta. But it can be seen that the declaration goes 
beyond that since it authorises the summary dismissal of 
Mr Acosta for the alleged misconduct and it goes further 
by declaring (and these words were added at the express 
request of the present respondent) that the appellant 
would not thereby be unfairly dismissing Mr Acosta. On 
the other hand, however, the matter began before the 
Commission by reason of an application made by the 
respondent which clearly ventilated the question whether 
Mr Acosta had been unlawfully and unfairly dismissed 
for his part in the alleged incident. The provisions of 
section 26 also obligate the Commission in the exercise of 
its jurisdiction to act without regard to technicalities or 
legal forms and, in granting relief or redress, it is not 
restricted to the specific claim made or to the subject 
matter of the claim. In my view, therefore, there is no 
force in the submission that the declaration made by the 
Commissioner was beyond power. That view is not 
inconsistent with what I said in Metropolitan (Perth) 
Passenger Transport Trust v. Gersdorf (1981) WAIG 611 
at p. 616. In that case I had in mind the making of a 
declaration where no action was contemplated as a result 
of the making of it. Here the making of the declaration in 
the terms sought by the appellant was to be the 
foundation for the consequent act of dismissal. 

I turn firstly to the reasons for judgment given by 
Commissioner Fielding. A resume of the facts found by 
him is as follows: Mr Acosta said to Mr Mott in effect 
that he did not have to take instructions from him and, 
further, that if Mr Mott was to come near him in the 
tunnels, as in the ordinary course of their respective 
duties he might, Mr Mott would be dealt with in a violent 
way. Still further, the Commissioner found that when 
Mr Mott was not looking, Mr Acosta stepped towards 
him and pushed him somewhat vigorously, as he 
demonstrated, with an open hand in the region of the 
right shoulder with sufficient force to cause Mr Mott to 
appear shaken and pale and to fear for his safety. In my 
respectful view, those findings were abundantly 
supported by the evidence. No valid criticism can be 
made of the Commissioner's discussion as to the 
appropriate rule of law to apply in the establishment of 
what degree of misconduct would justify summary 
dismissal. He referred to Laws v. London Chronicle 
(Indicator Newspapers) Ltd (1959) 1 WLR 698 that, to 
justify summary dismissal, a single act must be such as to 
show that the employee was repudiating the contract of 
service or one of its essential conditions. In the 
Commissioner's view, Mr Acosta's conduct as he found 

it to be was misconduct justifying summary dismissal as 
envisaged by Clause 6(l)(a). "It was a wilful and serious 
disregard by him of an essential element of his contract 
of employment that he not deliberately endanger fellow 
employees, particularly a supervisor acting in the 
execution of his duty. Mr Acosta did not merely commit 
an act of insult or insubordination againt his foreman 
nor simply threaten violence against the supervisor at the 
workplace, but he followed it up with an assault upon the 
supervisor. The assault, though by itself not a serious 
assault, nonethless gives cause to suggest that the threat 
might indeed have been carried out in the future. In toto 
his conduct was, in my view, a serious disregard of his 
obligations as an employee justifying summary 
dismissal." The Commissioner then turned to the 
question whether the legal right of the appellant to 
summarily dismiss had been exercised so harshly or 
oppressively against Mr Acosta as to amount to an abuse 
of that right. He referred to Undercliffe Nursing Home 
v. The Federated Miscellaneous Workers' Union of 
Australia, Hospital Services and Miscellaneous (WA) 
Branch (1985) 65 WAIG 385, 386, 387, to which can be 
added North West Country Council v. Dunn 126 CLR 
247 at p. 263 and Kwinana Construction Group Pty Ltd 
v. The Electrical Trades Union of Workers (1954) 34 
WAIG 51. Having considered the issue raised by that 
issue, the Commissioner found that the appellant was 
not only entitled to summarily dismiss Mr Acosta in the 
manner which it proposed but in so proposing was not 
acting unfairly and ought therefore be given liberty to 
execute that proposal. Subject to the provisions of 
section 32(7) of the Act, to which I will refer later, I am 
unable to find any error in the reasons of Commissioner 
Fielding and indeed in view of the facts as he found them 
I find some difficulty in perceiving, as I will explain later, 
how any other decision could have been arrived at. That, 
however, is not the way the matter has been viewed by the 
majority of the Full Bench and to that decision I now 
turn. 

The President examined the evidence and concluded 
that there was no reason why he should differ from 
Commissioner Fielding that the acts complained of were 
of such gravity or importance as to indicate a rejection or 
repudiation by Mr Acosta of the contract of employ- 
ment. He then went on to consider the Commissioner's 
assessment of the industrial fairness of the decision to 
dismiss. That, he thought, was a matter of discretionary 
judgment. In this regard I am in agreement with the 
President. I took that view in Undercliffe Nursing Home 
v. The Federated Miscellaneous Workers' Union of 
Australia and so did Olney J. in the same case: (see his 
remarks at the bottom of his judgment on p. 389). As he 
was unable to detect any error in the Commissioner's 
reasoning, he concluded that it was impermissible to 
substitute a different view, should it be the case that the 
Full Bench held a different view, unless the 
Commissioner had erred in some respect fundamental to 
the resolution of the matter, which in his opinion he had 
not done. I agree with the remarks of Olney J. in 
Undercliffe at p. 388 that, by adopting the principles laid 
down for the exercise of appellate jurisdiction as set out 
in House v. The King 55 CLR 499 at p. 505 and De 
Winter v. De Winter 23 ALR 211 at pp. 216-7, they 
should not be allowed to sustain a decision at first 
instance which the Full Bench regards as being wrong in 
the sense of its not being a resolution of the matter in 
issue according to justice equity and the substantial 
merits of the case (see section 26(l)(a)). In my view, 
nothing emerges from the evidence, and Commissioner 
Fielding's decision, which is in any way inconsistent with 
a decision in accordance with equity, good conscience 
and the substantial merits of the case. 

Turning to the reasons for judgment of the Senior 
Commissioner, he stated that the fundamental issue 
raised by the appeal was "whether the most severe of all 
industrial penalties, that of summary dismissal, was 
equitable in all the circumstances of the instant case''. In 
my view, the Senior Commissioner erred in his approach 
for the issue really was whether it had been shown that 
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Commissioner Fielding's decision was inequitable in that 
it would permit the appellant to exercise its legal right in 
an unjust or unfair manner. Having misstated the correct 
approach, the Senior Commissioner then examined the 
evidence overlooking the injunction which is clearly 
stated in Kwinana Construction Group Pty Ltd v. The 
Electrical Trades Union of Workers by the then 
President Jackson J., as he then was, in these terms: 

This court should always, I think, be reluctant to 
differ from the Conciliation Commissioner on 
questions of fact, particularly when he has heard 
and seen the witnesses and we have not; 

The then President did allow that there were occasions 
when that court should differ from a Conciliation 
Commissioner, but they were limited to cases where it 
had been shown the findings of fact were wrong or the 
inferences drawn from those findings were wrong. The 
Senior Commissioner seems to have accepted that Mr 
Acosta's conduct amounted to misconduct but took a 
less serious view of it, thinking that the imposition of a 
suspension for five working days would have met the 
situation. I am afraid I do not find the Senior 
Commissioner's reasoning very convincing as he seems 
to make light of what was apparently a serious threat and 
so found as a fact by Commissioner Fielding. That Mr 
Acosta's previous record had not indicated unlawful 
behaviour and that he is married with a child seems to be 
an irrelevant consideration in respect of circumstances 
which had only recently arisen. What is overlooked is the 
appellant's duty to its employees to conduct its work 
practices without endangering them. Here it was put on 
notice that one employee in the employer's workplace 
had threatened violent action against another employee 
to take place in the employer's workplace. It was its duty 
in the circumstances to take whatever action it thought 
necessary to protect the threatened worker. It is worth 
reflecting on what would be the position of the appellant 
if, in the light of its knowledge of the threat, it had 
continued to employ Mr Acosta and the threat had been 
carried out. In those circumstances it would have laid 
itself open to a claim for workers' compensation (see 
Western v. Great Boulder Goldmines Ltd (1964) 112 
CLR 30) and possibly a common law action for damages 
for negligence. The Commissioner had heard the 
witnesses and he was in the best position to evaluate 
whether there was any reason to believe that the threat 
might be carried out. It is therefore my view that the 
Senior Commissioner approached the appeal in the 
wrong way and that, having done so, the reasons he 
advances for reaching a different conclusion are 
unconvincing. 

Commissioner Salmon has approached the matter 
differently. He ssems to have reached a conclusion 
similar to that of the Senior Commissioner based on the 
provision of section 32(7) which provides as follows: 

Where a matter is decided by arbitration the 
Commission shall endeavour to ensure that the 
matter is resolved on terms that could reasonably 
have been agreed between the parties in the first 
instance or by reconciliation. 

Commissioner Salmon though that there was evidence 
that the parties did not engage in a reasonable attempt to 
resolve the matter at first instance and it was that 
supposed failure that concerned him. He thought 
Commissioner Fielding was obliged to form an opinion 
on a probable private settlement reasonably concluded 
and to base his decision on that opinion. He went on to 
state that it was as likely as it was not that the parties 
acting reasonably in the first instance would have jointly 
concluded that there was no likelihood of Mr Acosta 
abusing and assaulting Mr Mott in future and that he 
should not be dismissed, but that if he was due for 
punishment for his misconduct he should have been 
suspended without pay as the agreement allows. He then 
went on to say: 

In any event the parties could have applied a 
harsher punishment than suspension without going 
as far as dismissal. 

In respect of the suggestion contained in the quoted 
passage, I am at a loss to understand how legally a 
harsher punishment other than that provided by 
Industrial Agreement No. 10 could have been agreed by 
the parties. Such an agreement would fall foul of section 
114 of the Act which states that a person shall not be 
freed or discharged from any liability or penalty or from 
any obligation of any award by reason of any contract 
made or entered into by him or on his behalf and every 
contract insofar as it purports to annul or vary such 
award shall, to that extent, be null and void. If the 
harsher penalty selected, say, some term of suspension 
beyond five days, that would be a variation of the award 
and unenforceable. 

Commissioner Fielding did engage in conciliation 
proceedings and only entered into arbitration when those 
conciliation proceedings failed. Section 32 is a key 
section in that by subsection (1) it requires that where an 
industrial matter has been referred to the Commission 
the Commission shall, unless it is satisfied that the 
resolution of the matter would not be assisted by so 
doing, endeavour to resolve the matter by conciliation. 
In my view, section 32(7) is really an expression of 
legislative policy or an exhortation, as counsel for the 
appellant described it. It adds little to section 26(1)(a), 
though perhaps it may be regarded as a clause of 
limitation, that is to say the Commission shall endeavour 
to ensure that the matter is resolved on terms that could 
reasonably have been agreed between the parties and if 
that be possible on no other terms. It also must be 
remembered that the subclause does not speak of 
the terms themselves as being those having a particular 
quality other than as being terms which the parties could 
have reasonably agreed. In other words, it contemplates 
a case which is susceptible to resolution by negotiation or 
conciliation resulting in the acceptance of terms for 
settlement of a dispute. But that necessarily involves a 
case which is one that is susceptible to resolution by 
negotiation or conciliation as for example a dispute over 
the size of a pay rise. If one asks the same question in 
respect of the facts of this case, I do not believe there is 
any answer which would suggest terms that could 
reasonably have been agreed between the parties. It is an 
error to think that the subclause refers to parties "acting 
reasonably" as Commissioner Salmon seems to have 
thought. It speaks only of terms that could reasonably 
have been agreed between the parties. The issue between 
the parties here was not an issue about which there may 
be differing views capable of reconciliation by 
negotiation. In my view, section 32(7) had no application 
to this present case. 

It is complained that the appeUant failed to follow the 
rules of natural jutice in its initial enquiry into the alleged 
incident, but in fact before Mr Acosta was in fact 
dismissed there was a fair and full enquiry before the 
Commissioner: Calvin v. Carr 22 ALR 417. 

Finally, I must not be taken as necessarily agreeing 
that, even if the majority of the Full Bench had been right 
in their decision to overturn Commissioner Fielding's 
declaration, it would be right to order in effect that Mr 
Acosta be suspended for five days. Of course, the issue in 
this case was not simply whether there should be a re- 
instatement following an actual dismissal, but had that 
been the nature of the case I think it open to argument 
that the only remedy the Full Bench had would be to 
order re-instatement and not re-instatement plus some 
other form of punishment. But that is a matter that I 
would prefer not to express a concluded opinion in the 
absence of argument. 

The appeal should be allowed, the decision of the Full 
Bench quashed and the declaration of Commissioner 
Fielding re-instated. 

KENNEDY J.: I have had the benefit of reading in draft 
the reasons published by the President. I am generally in 
agreement with his Honour's reasons for allowing the 
appeal, and I wish merely to add a few observations of 
my own. 
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On 21 August 1986, the Commission in Court Session 
made an order in the following terms, "the Company" 
being a reference to the appellant: 

That the Company shall employ and continue to 
employ in accordance with his contract of service 
each employee who presents himself for work in the 
normal way on Friday 22 August 1986 in the 
classification and under the same work arrange- 
ments and in the same work area in which he was 
working on 5 August 1986 save and except where 
variation to classification or work arrangements or 
work areas were effected by the Company prior to 
Monday, 11 August 1986 and such changes have 
been disputed by the employee, in which case such 
variations shall stand but the employee shall suffer 
no reduction in remuneration and shall continue to 
be paid as if the variation to classification and work 
arrangements had not been made, until this aspect 
of the dispute is determined by conciliation or, if 
necessary, by arbitration. The resumption of 
employment shaU apply without any break in service 
for the purpose of any rights and entitlements. 

The incident which gave rise to the present proceedings 
occurred on the day on which work was resumed 
pursuant to the order. Following an inquiry, Mr Acosta 
was informed in writing by the appellant that he had been 
found to have committed serious misconduct in that he 
had abused and insulted a staff employee, foreman B. 
Mott, and that he was dismissed "as per Clause 6(1) of 
Industrial Agreement No. 10 of 1979 as amended". 

Clause 6(1) of the Agreement relevantly provides: 
(a) A contract of employment to which the 

Agreement applies may be terminated in accordance 
with the provisions of this clause and not otherwise, 
but this subclause does not operate so as to prevent 
any party to such a contract from giving a greater 
period of notice than is hereinafter prescribed nor to 
affect the employer's rights to dismiss a worker 
without notice for misconduct which, at law, would 
justify summary dismissal. 

Clause 6(13) lays down a procedure for any case where 
the Company has reason to believe that misconduct 
justifying dismissal or suspension may have been 
committed by a worker and where it intends to take 
action against him. The procedure involves standing 
aside the worker, investigating the circumstances, 
permitting representation of the worker, securing certain 
authorities and the giving of certain notices. 
Significantly, however, Clause 6(13)(e) provides: 

The employer's right of dismissal referred to in 
subclause (1) of this clause is not affected by 
anything contained in this subclause. 

Upon receipt by Mr Acosta of notice of his dismissal, 
the respondent applied to the Commission for a 
compulsory conference upon the stated ground: 

That Mr Guy Acosta an employee of Robe River 
Mining was unfairly and unlawfully dismissed for an 
alleged incident of abusing and assaulting a foreman 
Mr Brian Mott at approximately 6.55 a.m. 
Thursday 4 September 1986. 

The Union denies that the incident involved an 
assault and the case was incorrectly judged by the 
company and the employee was denied by officers 
of the company his legal rights under the Industrial 
Agreement No. 10 of 1979. 

In regard to the tense situation applying in the 
return to work directed by the Appeal Court 
upholding the C-in-C session our member was aware 
of the requirement to not be involved in any dispute 
allowing Peko to exploit the situation. 

Further Clause 37 "Industrial Relations 
Procedure" of Award No. 10 of 1979 were not 
followed by the company in this matter. 

At the conference it was indicated, apparently, that the 
authority of the appellant to dismiss its employee was 
affected by the order of 21 August 1986. In consequence, 

the appeUant did not give further effect to the written 
notice of dismissal, but caused Mr Acosta to be stood 
aside for employment on full pay. The proper 
construction to be placed upon what occurred would 
appear to be that the appellant waived the notice which it 
had given. In any event, the appellant's respresentative at 
the hearing on 16 September 1986, conceded that Mr 
Acosta "was never really terminated" and was "still a 
member of" the appellant. 

On 8 September 1986, the appellant itself made an 
application to the Commission. The application is a little 
curiously worded. It sought, in terms, "an order", and 
the grounds on which the application was brought were 
expressed as follows: 

1. On 21 August 1986, the Commission in Court 
Session in Matter Number 758/86 issued orders 
pursuant to section 32 of the Industrial Relations 
Act 1979 which inter alia directed:— 

(1) That the Company shall employ and 
continue to employ in accordance with his 
contract of service each employee who presents 
himself for work in the normal way . . . 

2. In the event that the Commission in Court 
Session deems order (1) above as preventing the 
Company from dismissing any person who is an 
employee pursuant to that order for misconduct or 
other justifiable cause then the Company asks the 
Commission in Court Session to make an order 
giving relief in the following terms:— 

That notwithstanding the provisions of the 
Orders made by the Commission in Court 
Session on 21 August 1986 in Matter Number 
758 of 1986 the Company is entitled to dismiss 
G. Accosta, an employee engaged pursuant to 
Order 1 of those Orders for serious 
misconduct. 

A preferable method of proceeding might have been to 
have sought a declaration that the order of 21 August 
1986, did not prevent the appellant from exercising its 
power summarily to dismiss an employee pursuant to the 
terms of Clause 6 of the agreement and, in the 
alternative, to seek a variation of the order to permit the 
appellant so to dismiss an employee. Be this as it may, the 
application proceeded upon the assumption that Mr 
Acosta was still an employee of the appellant, and the 
case, as fought out before Commissioner Fielding, seems 
essentially to have related to the justification which 
existed for the dismissal of Mr Acosta. The 
Commissioner in this connection identified the question 
for the Commission as being "whether the legal right of 
the employer has been exercised so harshly or 
oppressively against the employee as to amount to an 
abuse of that right". Commissioner Fielding concluded 
that the appellant "was not only entitled to summarily 
dismiss Mr Acosta in the manner in which it proposed 
but in so proposing was not acting unfairly and ought 
therefore to be given liberty to execute that proposal 
now". He added that, on his interpretation of the order 
of 21 August 1986, it did not prohibit summary dismissal 
of employees affected by it. As he put it: 

The Order so far as is relevant simply commands 
the (appellant) to employ and continue to employ 
each employee "in accordance with his contract of 
service". I would have thought that the right to 
summarily dismiss such an employee for misconduct 
was as much a part of the contract of employment as 
is the wage rate stipulated therein. 

In so concluding he was, in my view, clearly correct. 

The decision of the Commissioner took the form of a 
declartion in the following terms: 

That notwithstanding anything to the contrary 
contained in the Order of the Commission dated 21 
August 1986 in Application 758 of 1986 that the 
Applicant be and is hereby authorised to summarily 
dismiss Mr G. Acosta from its employment for 
misconduct committed in the course of his 
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employment on 4 September 1986 and in so doing 
the Company would not be unfairly dismissing Mr 
Acosta. 

If it matters, the last 13 words were added at the request 
of the respondent's representative. 

The matter accordingly did not come before the 
Commission in the usual way, with the Union, on behalf 
of the employee, seeking an order that a dismissal be set 
aside on the ground that the right of the employer had 
been exercised so harshly or oppresively against the 
employee as to amount to an abuse of that right. 
Commissioner Fielding did not regard Mr Acosta as 
having been dismissed. He was, however, subsequently 
dismissed. That dismissal therefore only took place after 
both an internal inquiry and a full airing of the matter 
before the Commissioner. 

In my opinion, in the appeal to the Full Bench, the 
learned President was correct in his conclusions and 
generally in the steps by which he arrived at those 
conclusions. With respect, I have some difficulty in 
following the approach adopted by the Senior 
Commissioner. He, having referred to the reasons for 
decision of the President, added: 

As to the lengthy discussion of matters of law 
contained therein I would merely comment so be it. 

Later, he remarked: 
Accepting the legal niceties to be as stated by the 

President, the fundamental issue raised by this 
appeal is simply whether the most severe of all 
industrial penalties, that of summary dismissal, was 
equitable in all the circumstances of the instant case. 

The test, however, is not whether the dismissal was 
"equitable". The test was as expressed in the reasons of 
the learned President, namely, whether the employer's 
right of dismissal had been exercised unjustly and 
unfairly, the task being to assess the industrial fairness of 
the decision, based upon the nature and quality of the 
conduct involved. 

The Senior Commissioner effectively re-tried on the 
transcript the matter which had been before 
Commissioner; but, in assessing the seriousness of Mr 
Acosta's conduct, he lacked the advantage, important in 
this case, of seeing and hearing the witnesses. In the end, 
he appears simply to have substituted his own view of the 
evidence for that of the Commissioner, notwithstanding 
that, as the learned President clearly, and rightly, 
indicated, citing the joint judgment of Mason and Deane 
JJ. in Norbis v. Norbis (1986) 60 ALR 35 at pp. 336-337, 
the decision of Commissioner Fielding involved a 
discretionary judgment: 

The sense in which the terms "discretion" and 
"principle" are used in these remakrs (in House v. 
The King (1936) 55 CLR 499 at 504-505) needs some 
explanation. "Discretion" signifies a number of 
different legal concepts: see, for example, the 
discussion in Pattenden, The judge, Discretion, and 
the Criminal Trial (1982), at pp. 3-10. Here the 
order is discretionary because it depends on the 
application of a very general standard — what is 
"just and equitable" — which calls for an overall 
assessment in the light of the factors mentioned in 
section 79(4) (of the Family Law Act), each of which 
in turn calls for an assessment of circumstances. 
Because these assessments call for value judgments 
in respect of which there is room for reasonable 
differences of opinion, no particular opinion being 
uniquely right, the making of the order involves the 
exercise of a judicial discretion. The contrast is with 
an order the making of which is dictated by the 
application of a fixed rule to the facts on which its 
operation depends. 

The principles enunciated in House v. The King 
were fashioned with a close eye to the characteristics 
of a discretionary order in the sense which we have 
outlined. If the questions involved lend themselves 
to .differences of opinion which, within a given 
range, are legitimate and reasonable answers to the 

questions, it would be wrong to allow a court of 
appeal to set aside a judgment at first instance 
merely because there exists just such difference of 
opinion between the judge on appeal and the judge 
at first instance. In conformity with the dictates of 
principled decision-making, it would be wrong to 
determine the parties' rights by reference to a mere 
preference for a different result over that favoured 
by the Judge at first instance, in the absence of error 
on his part. According to our conception of the 
appellate process, the existence of an error, whether 
of law or fact, on the part of the court at first 
instance is an indispensable condition of a successful 
appeal. 

The authorities cited by Mr Stone in support of his 
argument that the Commission's was not a discretionary 
judgment are not to the point. For example, R v. Portus, 
ex parte City of Perth (1973) 129 CLR 312, was 
concerned with the very different constitutional question 
of whether the Conciliation and Arbitration Commission 
was purporting to exercise a judicial power. 

The principles laid down in House v. The King, and in 
the subsequent decisions of the High Court which 
adopted them, as the President noted, have for a long 
time been adopted in the Full Bench of the Australian 
Conciliation and Arbitration Commission. In my 
opinion, the Senior Commissioner should have applied 
them in this case. By not having done so, he was led into 
error. 

With respect, I am also unable to agree with the 
approach adopted by Commissioner Salmon. He was of 
the view that Commissioner Fielding had erred in failing 
to give effect to the requirements imposed by section 
32(7) of the Industrial Relations Act. 

Section 32 calls upon the Commission, so far as 
possible, to resolve matters by conciliation. By 
subsection (7): 

Where a matter is decided by arbitration the 
Commission shall endeavour to ensure that the 
matter is resolved on terms that could reasonably 
have been agreed between the parties in the first 
instance or by conciliation. 

Apart from emphasising the undoubted desirability of 
conciliation and agreement in industrial disputes, it is by 
no means clear how effect can be given to subsection (7) 
in a case such as the present. It is significant, of course, 
that the invocation is merely to "endeavour" to ensure 
that the matter is resolved as specified. This appears to 
have been overlooked by Commissioner Salmon. 
Commissioner Fielding's findings were that, in the 
circumstances of this case, summary dismissal was 
justified, and that it would be neither unfair nor unjust. 
Section 32(7) does not, in my view, prevent the 
Commission from reaching a conclusion that one party 
to a dispute was right and that the other party was wrong 
and from giving effect to that conclusion. With respect, 
no conceivable question of "jurisdictional error" arose. 

I need refer to only two other matters raised by the 
respondent, namely, the possible breach of natural 
justice and the suggested absence in the Commission of 
power to make the declaration which it did. 

The common law position is that "the master can 
terminate the contract with his servant at any time and 
for any reason or for none. But if he does so in a manner 
not warranted by the contract, he must pay damages for 
breach of contract. But this kind of case can resemble 
dismissal from an office where the body employing the 
man is under some statutory or other restriction as to the 
kind of contract which it can make with its servants, or 
the grounds on which it can dismiss them" (Ridge v. 
Baldwin (1964) AC 40 per Lord Reid at p. 65 in the 
course of a speech with which Barwick C. J. expressed his 
entire agreement in Banks v. Transport Regulation 
Board (Vic) (1968) 119 CLR 222 at p. 233). Where a 
procedure is laid down for dismissal, the rules of natural 
justice may be imported — see R v. British Broadcasting 
Corporation (1983) 1 WLR 23. For myself, I would leave 
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open the question as to whether, having regard to the 
terms of Clause 6(13)(e) of the Agreement, the 
procedures of the earlier paragraphs of Clause 6(13) were 
applicable in this case. But assuming that they were, in 
my view, any defect which there may have been in the 
initial inquiry was cured by the very full hearing before 
Commissioner Fielding, which hearing, critically, took 
place before the eventual dismissal of Mr Acosta. 

The final matter concerns the power of the 
Commisson to make a declaration. It cannot be doubted 
that there was a very real industrial dispute between the 
parties when they came before the Commission, a 
dispute which was to be dealt with by the Commission — 
section 23(1) of the Industrial Relations Act 1979. The 
task of the Commission, having regard to the object 
expressed in section 6(c) was to settle it with the 
maximum of expedition and the minimum of legal form 
and technicality, and it was further enjoined by section 
26(1) to act according to equity, good conscience and the 
substantial merits of the case without regard to 
technicalities or legal forms. By section 34(1), the 
decision of the Commission is required to be in the form 
of an award, order or declaration. Section 35(1) clearly 
envisages that industrial matters may be resolved by 
declarations under section 32. The fact that section 46 
specifically empowers the Commission to declare the true 
interpretation of an award does not, in my view, detract 
from the broader power which, in my opinion, the 
Commission has, in an appropriate case, to make a 
declaration. No doubt the power to make a declaration is 
one to be used with care, otherwise it may, in the words 
of Walters and Wells JJ. in The Queen v. Industrial 
Court (1975) 10 SASR 582, at p. 603, "do much to 
ferment the industrial strife that it is the (Industrial 
Conciliation and Arbitration) Act's purpose to obviate"; 
but it is a form of relief which is, in my view, available if 
it serves the purpose as, in my opinion it did in this case, 
of resolving a dispute. 

In my opinion, the appeal should be allowed and the 
decision of Commissioner Fielding reinstated. 

OLNEY J.: I have had the advantage of reading the 
reasons for judgment handed down by Brinsden J. and I 
am in agreement with those reasons and have nothing to 
add. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 6 of 1986. 

In the matter of an appeal from the whole of the decision 
of the Full Bench of the Western Australian 
Industrial Relations Commission given on 22 
October 1986 in matter No. 982 of 1986 between 
Robe River Iron Associates, Appellant and the 
Australian Workers Union, Western Australian 
Branch, Industrial Union of Workers, Respondent. 
Before Mr Justice Brinsden (Presiding Judge). 

Mr Justice Kennedy. 
Mr Justice Olney. 

Friday 16 January 1987. 

Order. 
HAVING heard Mr K. Martin of Counsel for the 
Appellant and Mr D. Stone of Counsel for the 
Respondent this Court doth order that: 

The Appeal be allowed and the decision of the 
Full Bench of the Western Australian Industrial 
Relations Commission delivered on the 22nd day of 
October 1986 be quashed. 

K. SCAPIN, 
Clerk of the Court. 
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IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 2 of 1986. 

Heard: 1 October 1986. 
Delivered: 24 October 1986. 

Coram: Brinsden J. (President), Kennedy & Rowland JJ. 

Between Springdale Comfort Pty Ltd trading as Dalfield 
Homes, Appellant and Building Trades Association 
of Unions of Western Australia (Association of 
Workers), Respondent. 

Mr M.L. Bennett (instructed by Messrs Keall 
Brinsden) appeared for the appeUant. 

Mr D.H. Schapper (instructed by Mr D.H. Schapper) 
appeared for the respondent. 

Cases referred to in Judgment. 
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Bond v. Barrow Haematite Steel Co (1902) 1 Ch. 353. 
Bishop v. Smyrna and Cassaba Railway Co (1985) 2 

Ch. 265. 
D.G. Searle & Co Ltd v. Celltech Ltd (1982) 8 FSR 92. 
Life Insurance Co of Australia Ltd v. Phillips (1925) 

36 CLR 60. 
Rimes v. Club Corp. of America 542 SW 2d 909. 
Robb v. Green (1985) 2 QB 315. 
The Spanish Prospecting Co Ltd (1911) 1 Ch. 92. 

Cases also cited. 
Adler v. George (1964) 2 QB 7. 
Bents Brewery v. Hogan (1945) 2 All ER 570. 
Deta Nominees Pty Ltd v. Viscount Plastic Products 

Pty Ltd (1979) VR 167. 
FEDFU v. Mt Newman Mining Co Pty Ltd 57 WAIG 

794. 
FMWU v. Catholic Homes for the Aged Inc 65 WAIG 

2236. 
Measures Bros v. Measures (1910) 1 Ch 336. 
Mense & Anor v. Molenkovic (1973) VR 784. 
Re Master Builders and Contractors Association 18 
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Re Professional Engineers 97 CAR 233. 
Re Stewart, McLeod: Exparte Park (1907) VLR 31. 
The Australian Gas Light Co v. The Valuer-General 
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BRINSDEN J. (President): In order to set out the back- 
ground of this matter I gratefully adopt the earlier 
passages of the judgment of Commissioner Fielding of 
the Full Bench in his reaons for rejecting an appeal to it 
by the appellant from an order made by the Senior 
Commissioner. 

The Appellant carries on business as a builder. At 
all material times it was engaged in building home 
units at a site on Kingsley Drive, Kingsley. On 9 
April 1986 the Respondent Union made application 
pursuant to section 44 of the Industrial Relations 
Act for the Commission to convene a conference on 
the grounds that 'a dispute exists as to application of 
the Building Trades (Construction) Award 14 of 
1978'. In fact the dispute appears to have concerned 
the AppeUant's apparent failure to abide by 
conditions of an unregistered agreement made 
between the Respondent and the Master Builders' 
Association of Western Australia. Apparently the 
Respondent was concerned over 'reported deficient 
site amenities relating to crib room and toilet 
facilities' and the AppeUant's refusal to allow 
'access to Union officials to inspect the workplace 
and interview workers'. The dispute was said to 
have 'great potential for escalating into major 
proportions'. 
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The Commission constituted by the Senior 
Commissioner summond representatives of the 
Respondent and the Appellant (although at that 
time it was not properly a party to the proceedings) 
to a compulsory conference pursuant to the 
provisions of section 44 of the Act. It seems that 
during the course of that conference the Appellant 
indicated that the persons for whom the Respondent 
had expressed concern were not its employees. The 
Appellant asserted that it employed no one. Those 
said to be working on the building site were 
independent contractors. In consequence the 
subject matter of the dispute was said not to be a 
matter for the Respondent and still less one within 
the Commission's jurisdiction. In order to resolve 
that question, the Respondent's Counsel at an 
adjourned meeting of the conference sought an 
order from the Commission directing the Appellant 
to give discovery of and produce to the Respondent 
the documents in its possession or control which 
touched upon the relationship between the 
Appellant and those working on the building site in 
various building trades. 

The Appellant objected to the making of such an 
order on a number of grounds. The Senior 
Commissioner overruled those objections. He made 
an order that the Appellant 'produce and provide' 
to the Respondent a copy of ducments of the kind 
sought, principally on the ground that it was 
'essentially that the Commision's jurisdiction in this 
matter be capable of ascertainment one way or the 
other as soon as possible'. The Senior Commis- 
sioner however, recognised the undesirability of 
requiring the Appellant to disclose any financial 
details contained in those documents and so 
indicated that the Appellant could expurgate that 
information from the documents before 
production. 

The Full Bench rejected the appeal to it and now the 
appeallant appeals to this Court pursuant to the 
provisions of section 90(1) of the Industrial Relations Act 
1979 and Amendments (the Act). The grounds of appeal 
are as follows:— 

Grounds of Appeal. 
1. The Learned Full Bench erred in law in holding 

that section 33(5) of the Industrial Relations Act 
1979 had no application to a requirement to produce 
documents to one of the parties in relation to a 
compulsory conference. 

2. The Learned Full Bench erred in law treating 
the application before Senior Commissioner 
Halliwell as an application for a compulsory 
conference when in all the circumstances Senior 
Commissioner Halliwell was exercising jurisdiction 
pursuant to section 24 of the Industrial Relations 
Act. 

3. The Learned Full Bench erred in law in holding 
that the documents the subject of the order lacked 
the necessary element of confidentiality so as to 
constitute the same 'trade secrets' within the 
meaning of that expression in section 33(5) of the 
Act. 

4. The Learned Full Bench erred in law in holding 
that the phrase 'relate to the profits or financial 
position' of the Appellant imported something 
more than the cost of labour or works to be 
performed in relation to the Kingsley site. 

5. The Learned Full Bench erred in law in 
drawing a distinction between a commercial secret 
and a trade secret. The Learned Full Bench should 
have held in all the circumstances that the meaning 
of a trade secret included confidential information. 

6. The Learned Full Bench erred in law in 
drawing a distinction between a document which 
relates to the financial affairs of a party and one 
which relates either to its profits or financial 
position. 

7. The Learned Full Bench should have found in 
all the circumstances that the meaning of the 
expression 'documents relating to financial 
position' included documents which relate to the 
financial affairs of any party. 

8. The Learned Full Bench should have held that: 
(a) such documents and each of them 

constitute documents relating to the 
financial position of the Appellant; 

(b) for the purposes of section 33(5) of the 
Industrial Relations Act 1979 no 
distinction is to be drawn between the 
phrase 'financial position' and the phrase 
'financial affairs'; 

(c) such documents and each of them when 
considered in their totality relate to the 
profits of the Appellant in that such 
documents in their totality disclose the 
cost to the Appellant of performing the 
works at Kingsley; 

(d) such documents in their totality disclose 
the names and addresses of the contractors 
of the Appellant, which information 
constitutes a trade secret of the AppeUant 
and is properly characterised as confiden- 
tial information; 

(e) for the purposes of section 33(5) of the 
Industrial Relations Act 1979 no 
distinction is to be drawn between the 
phrase 'trade secret' and the phrase 
'commercial secret'; 

(f) upon its proper construction section 33(5) 
of the Industrial Relations Act provides 
that the Commission has no power to 
order the inspection of such documents in 
circumstances where the Appellant does 
not consent to the inspection of such 
documents. 

The order made by the Commissioner which is the 
subject of these appeals obliges the appellant within 
seven days, upon receiving from the respondent an 
undertaking that the information revealed as a result of 
the order would not be used for an ulterior purpose, to 
produce and provide to the respondent a copy of each 
and every document in its power, possession or control, 
which contains any one or more or all of the terms of the 
contract between the appellant or those contracted to it 
of the one part and those persons engaged by it or by 
those contracted to it of the other part under the terms of 
which those persons carry out construction work for the 
appellant at Kingsley Drive, Kingsley. It was provided 
that the orders should apply only in respect of persons 
working in certain stated categories. The order would be 
satisfactorily complied with without the necessity of 
providing financial details embodied in the documents. 
The documents were in fact never produced to either the 
Senior Commissioner, the Full Bench or this Court but 
the appeOant has given a description of them upon the 
basis of which these appeals have been heard. That 
description states that the documents contained details 
of the contracting parties i.e. their names and addresses, 
work to be performed pursuant to those contracts, and 
the price and manner of payment. 

Section 33(5) provides as follows: 
(5) All books, papers, and other documents 

produced in evidence before the Commission may 
be inspected by the Commission and also by such of 
the parties as the Commission allows, but the 
information obtained therefrom shall not be made 
public without the permission of the Commission, 
and such parts of the documents as in the opinion of 
the Commission do not relate to the matter at issue 
may be sealed up, but such books, papers, and 
documents relating to any trade secret or to the 
profits or financial position of any witness or party 
shall not, without the consent of that witness or 
party, be inspected by any party. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 327 

Two issues arise in this appeal, the first being whether 
these documents as described by the appellant relate to 
any trade secret or to the profits or financial position of 
the appellant and if so whether section 33(5) operated 
upon these documents so as to prevent copies of them 
being the subject of an order compelling the appellant 
without its consent to make copies of them available for 
inspection of the respondent. Needless to say the 
appellant does not consent to these documents being 
inspected by the respondent. 

I take a vry firm view that these documents do not 
relate to a trade secret or the profits or financial position 
of the appellant and so therefore there is really no need 
for me to address myself to any other aspect of the case 
but those matters have been fully argued and I think I 
should say something shortly about them. 

The notice of application which commenced the 
proceedings was an application to the Commission for a 
compulsory conference to be called pursuant to section 
44. That section empowers the Commission constituted 
by a Commissioner, to summons any person to attend at 
a time and place specified in the summons at a 
conference before him. Any persons so summoned shall, 
except for good cause, attend the conference at the time 
and place specified in the summons. Certain powers are 
given to the Commission concerning the holding of the 
conference such as to make such suggestions and give 
such directions as he considers appropriate, and without 
limiting the generality of those powers, inter alia, to 
exercise such of the powers of the Commission in section 
27(1) as the Commissioner considers appropriate. It is 
clear enough that in holding such a conference the 
Commissiner is acting in a concilliatory role rather than 
an arbitrarial role and it is to be noted that the emphasis 
of the Act, particularly as outlined in section 32, is to 
emphasise that the Commission should endeavour to 
resolve disputes by conciliation before resorting to 
arbitration, and only arbitration if the conciliation 
process fails. Subsections (8) and (9) of section 44 deal 
with the follow up where the conferences either ends in 
the parties agreeing or disagreeing and it is clear from 
both those subsections tht the powers of the 
Commissioner are limited to making orders in relation to 
an industrial matter. The keynote section of the Act, 
section 23(1) gives to the Commission cognisance of and 
authority to inquire into and deal with any industrial 
matter and what is meant by "industrial matter" is 
defined in section 7. There is no dispute in this case that, 
if indeed it be correct that those persons who worked for 
the appellant at Kingsley (I use the past tense since the 
work, we are told, is now finished) were indeed 
independent contractors, and not in a master and servant 
relationship with the appellant, then as far as can be seen 
there was no industrial matter about which the 
Commission could make any orders. But of course 
whether the men were independent contractors is the 
threshhold point in the initial question which arose, 
namely whether there was infact an industrial matter 
before the Commission. I am satisfied that section 44 
presupposes that what is the subject of the compulsory 
conference is an industrial matter or something relating 
to an industrial matter. Where a compulsory conference 
has been called, as in this case, and the point is taken by 
one of the parties that there is no industrial matter about 
which the conference can proceed to consider, the 
Commissioner must immediately enquire into and 
determine whether he has jurisdiction, for only if he 
concludes that the matter before him involves an 
industrial matter should continue to proceed with the 
compulsory conference. 

The Act makes specific provisions by section 24(1) 
giving to the Commission jurisdiction to determine in 
any proceedings before it whether any matter to which 
those proceedings relate is an industrial matter and a 
finding by the Commission on that question subject to 
sections 49 and 90, is final and conclusive with respect to 
those proceedings. Section 49 deals with appeals to the 
Full Bench and section 90 appeals to this Court. It is 

properly conceded by the appeUant that in order to 
determine a question of jurisdiction the Commission has 
the powers contained in section 27(1). The application 
for the compulsory conference in my view is a proceeding 
and in that proceeding the Commission has jurisdiction 
to determine whether any matter to which the proceeding 
relates in an industrial matter. One of the powers granted 
to the Commission under section 27(1) is that contained 
in subclause (0) which provides that the Commission may 
make orders as may be just with respect to any 
interlocutory proceedings to be taken before the hearing 
of any matter and inter alia in respect to discovery, 
inspection, or production of documents. The Senior 
commissioner -purported to make the order complained 
pursuant to subclause (0). In my view it does not matter 
whether the Senior Commissioner in making the order 
purported to use the powers granted to him under section 
44(6)(c) which expressly refer to section 27(1), for it is 
conceded and properly so that he has that power in any 
event. Furthermore, proceedings are not to be 
impeached or held bad for want of form: section 34(3). It 
is therefore my view that on such an application as this, 
the Commissioner had power to make an order in the 
nature of discovery or inspection provided of course the 
condition laid down in sectin 27(1)(0) was met, namely 
the order so made was just. 

The appellant meets the making of the order in two 
ways. Firstly, it says that section 33(5) prohibited the 
making of the order because section 27(1) expressly states 
that the powers therein may be exercised "except as 
otherwise provided in this Act" and section 33(5) is 
another provision of the Act which otherwise provides, 
the documents, it is asserted, being ones that related to a 
trade secret or the profits or financial position of the 
appellant. As a fallback position the appellant says that 
in any event in view of the express provisions of section 
33(5) it is not possible in these circumstances to make a 
just order for inspection of documents which could not 
be inspected by the respondent without the consent of the 
appellant, which consent would not be forthcoming, had 
the documents been produced in formal evidence before 
the Commission. Section 33 undoubtedly is directed to 
the manner in which evidence in proceedings before the 
Commision is to be had for it provides power to issue a 
summons to compel a witness to appear and to take 
evidence on oath or affirmation. There is therefore 
considerable force in the argument that the words 
"produced in evidence before the Commission" in 
subsection (5) refer to evidence on oath or affirmation 
taken in proceedings before the Commission. The 
documents to be produced for inspection to the 
respondent pursuant to the order would not therefore 
fall within that category. The only weakness that I can 
see in that argument lies in the provisions of section 
26(l)(b) which provides that in the exercise of its 
jurisdiction under the Act the Commission shall not be 
bound by any rules of evidence, but may inform itself on 
any matters in such a way as it thinks just but of course in 
so informing itself if it intends to rely on deciding any 
matter upon the information so obtained it must notify 
the parties concerned and afford them the opportunity of 
being heard in relation to that information: section 26(3). 
It would be an extraordinary thing if the Commission, 
having utilised powers given to it under section 26(l)(b), 
and having obtained documents as a result which relate 
to a trade secret or to the profits or financial position of a 
party, is able to allow another party to inspect such 
documents notwithstanding the absence of consent of 
the first-mentioned party. I am inclined to think that 
such documents obtained in such a way would fall within 
the description "produced in evidence before the 
Commission" if they were documents upon which the 
Commission proposed to rely. The matter is probably 
academic because it is very difficult to foresee how the 
Commission could rely on such documents as it would be 
difficult for it to comply with the provisions of section 
26(3) at least to the extent of allowing the other party to 
be informed of the matters contained in the documents 
on which it proposed to rely. Though the matter is 
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strictly obiter on the whole I am inclined to the view that 
section 33(5) does not prohibit the making of an order 
along the lines made in this case even if that order 
requires the divulgement of documents relating to a trade 
secret or the profits or financial position of a party. On 
the other hand I have great difficulty in appreciating that 
a case could arise in which it would be just to make an 
order for inspection in favour of a party, of documents 
belonging to another party relating to a trade secret or 
the profits or financial position of that party, if the firtst 
mentioned party could not inspect those documents 
without the consent of the other party if they were to be 
produced in evidence before the Commission, there is 
nothing in the circumstances of this case which indicates 
that the making of the order was just if it will result in the 
disclosure of documents relating to trade secrets or the 
profits or financial position of the appellant. 

The real question in this case, however, is whether the 
documents as described to us by the appellant's counsel 
could relate to any trade secret or the profits or financial 
position of the appellant. That necessarily involves a 
consideration of what these words mean in section 33(5). 
The meaning of words (what Isaacs I. in Life Insurance 
Co of Australia v. Phillips (1925) 36 CI..R 60 at 78 calls 
interpretation), whether the words to be interpreted into 
ordinary English are foreign words or code words or 
trade words or even ordinary English words, is a question 
of fact in all cases, but their effect when translated into 
complete English construction, a matter of law. The 
respondent answers this part of the appellant's case by 
saying tha the grounds of appeal raise only matters of 
fact and of course our jurisdiction, by virtue of the 
provisions of section 90, is limited to matters of law or 
whether there has been an excess of jurisdiction but upon 
nother ground. The appellant answers that complaint by 
saying the Full Bench erred in law in its construction of 
the effect of section 33(5) in relation to the use of these 
words. It is therefore I think necessary to say something 
as to what I think these words mean. 

It must be understood that the words as appearing in 
section 33(5) appear within an Act which is intended, 
according to the Long Title, to consolidate and amend 
the law realting to the prevention and resolution of 
conflict in respect of industrial matters. It is therefore an 
Act which concerns itself with the relationship and the 
interdependence of employers in respect of industrial 
matters as defined by the Act. In his work "The Law of 
Trade Secrets" by Turner the learned author states 
"Statute has never touched the subject (of trade 
secrets)". That may be true of the Anglo-American 
jurisdictions with which he largely deals but in this State 
a provision similar to section 33(5) has appeared in the 
original Act No. 57 of 1912 as section 70(9). Trade secrets 
are only a particular subject matter to which the 
principles relating to breach of confidence have been 
applied: Ansell Rubber Co Pty Ltd v. Allied Rubber 
Industries Pty Ltd (1967) VR 37 at 46. Trade secrets and 
confidential information are protected by the equitable 
action for breach of confidence. Consideratin of whether 
a matter is a trade secret has usually arisen in the context 
of an action for breach of confidence. Everything in 
respect of which equity would give relief for breach of 
confidence is not a trade secret. It may well be, but it is 
unnecessary for me to decide, that equity would provide 
a remedy by way of an action for breach of confidence to 
prevent the disclosure of these documents to a third party 
but that is not to say that ipso facto they are therefore 
trade secrets. As Gowans J. in Ansell Rubber Co Pty Ltd 
at 49 remarked there is very little in English cases and, for 
that matter, in Australian cases, to enable one to identify 
what is a trade secret. His Honour went on to collate 
some of the characteristics without trying to make that 
exercise an exhaustive statement. Ricketson in his work 
"The Law of Intellectual Property" also does not 
attempt an exhaustive defintion but he does say that the 
name is often used to describe information of a 
commercial and industrial nature. Such information may 
vary greatly in quality from distinctive and patentable 
inventions to simple "tricks of the trade" and he then 

lists various categories which have been the subject of 
legal action such as various kinds of industrial processes, 
formulae and recipes, customer's lists, engineering and 
design drawings, diagrams and tables, marketing 
procedures, stock exchange quotations and even the 
genetic make up of a particular type of nectarine 
budwood (p. 816-817). All I am prepared to say is that 
what is labelled a trade secret must I think be information 
of a commercial and industrial nature, something which 
it is right and proper not to be disclosed to a third party 
without the consent of the owner of the information. I 
rather think the dictionary meaning of the phrase given 
in the Random House Dictionary of the English language 
comes close to what should be the meaning ascribed to 
the phrase in section 33(5) namely "a secret process, 
technique method etc used to advantage in a trade, 
business, profession, etc". That definition connotes two 
things. A secret process etc and the use to advantage of 
that secret process etc in a trade, business or profession. 
All 1 need say further is that I do not think these 
documents could be described as collectively amounting 
to a trade secret or as individually doing so. As far as I 
am aware documents of a similar nature have never been 
described in any reported decision as being a trade secret 
and 1 do not find anything that has been found to be a 
trade secret in any reported decision as remotely 
resembling the information contained in these 
documents, not even a customer's list: Robb v. Green 
(19185) 2 QB 315 and D.G. Searle & Co Ltd v. Alltech 
Ltd (1982) 8 FS 12 92. In any event it really is a matter of 
fact whether these documents can be described as a trade 
secret. Neither the Senior Comrnissioner nor the Full 
Bench thought so and that seems to me to be the end of 
the matter. 

So far as profits and financial position are concerned 
the matter is even easier to answer. "Profits" is a word 
capable of more than one meaning: Bishop v. Smyrna 
and Cassaba Railway Co (1985) 2 Ch. 265 at 269,270 and 
there is no single definition of the word which will fit all 
cases: Bond v. Barrow Haematite Steel Co (1902) 1 Ch. 
353 at 366, cf. Fletcher Moulton L.J. in The Spanish 
Prospecting Co Ltd (1911) 1 Ch. 92 at 98 where he said 
the word had a well defined meaning implying a 
comparison between the state of a business at two 
specific dates usually separated by an interval of a year. 
Here the word is used in conjunction with "financial 
position'' and I would have thought it has to do with how 
well in a financial sense the witness or party is doing. 
"Financial position" directs attention to what the party 
owns, what is income is, and what is his state of solvency 
or any one of those things. Bearing in mind that what is 
the subject of the restriction is a document relating to 
profits or the financial position of a party 1 do not think 
it can be said that these documents relate to either. That 
is the view taken by both the Senior Commissioner and 
the Full Bench and reconsideration of those decisions 
involves a matter of fact. 

In my opinion the appeal should be dismissed. It is 
said, however, that this matter is a test case and perhaps I 
should say something about how I think the matter ought 
to have been handled at first instance. In my view as soon 
as it became clear the appellant claimed that the 
documents related to a trade secret or its profits or 
financial position no order should have been made until 
the Senior Commissioner satisfied himself whether that 
be so or not. He has power to call for the production of 
the documents to the Commission so as to enable an 
examination of them by him. The Commissioner should 
also advise the party taking the objection to offer any 
evidence in amplification of the claim should it desire to 
do so. If the Commissioner is satisfied that the claim has 
been made out that would be an end of the matter. If the 
documents of which inspection is sought do not relate to 
a trade secret or the profits or financial position of the 
other party an order could be made for inspection. 

KENNEDY J.: On 9 April 1986, the respondent applied 
to the Western Australian Industrial Relations 
Commission for the holding of a compulsory conference 
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under section 44 of the Industrial Relations Act 1979. 
The ground upon which the application was made was 
said to be: 

A dispute exists as to application of the Budding 
Trades (Construction) Award 14 of 1978 to workers 
engaged on construction of accommodation units at 
Kingsley Drive, Kingsley. 

The appellant, who was misdescribed in the application, 
but as to whose identity there was no doubt, was, at the 
material time, constructing home units upon the site 
referred to. 

The Senior Commissioner constituted the Commission 
for the purpose of the conference. At the commencement 
of the conference, a question arose as to whether those 
engaged in constructing the home units were employees 
within the meaning of the Act, so that, as expressed by 
the learned President, "the dispute relating to the 
conference constitute(d) an industrial matter in respect 
of which 'the Commission may exercise authority'". 
Counsel for the respndent, with a view to establishing 
that the appellant and those who were engaged in 
constructing the home units at the Kingsley site were in a 
relationship of employer/employee, successfully applied 
for an order requiring the appellant to produce and 
provide to the respondent "a copy of each and every 
document in its power, possession or control which 
contains any one or more or all of the terms of the 
contract between the (appellant) or those contracted to it 
of the one part and those persons engaged by it or by 
those contracted to it of the other part under the terms of 
which those persons carry out construction work for the 
(appellant) at Kingsley Drive, Kingsley". The order 
contained a proviso that it should apply only in respect of 
persons working in the areas specified therein, including 
the "areas" of carpenter, bricklayer and stoneworker. 

The appellant appealed against the making of this 
order to the Full Bench of the Industrial Relations 
Commission, which varied the order by conditioning it 
with a requirement for the receipt from the respondent of 
an undertaking that the information revealed as a result 
of the order would not be used for any ulterior purpose 
and further by providing that the order would be 
satisfied without the necessity of providing financial 
details embodied in the documents. Otherwise, it 
dismissed the appeal. 

The appellant now appeals to this Court upon a variety 
of grounds, which it is unnecessary, for the present 
purposes, to set out. 

Compulsory conferences are dealt with by section 44 
of the Act. Subject to that section, the Commission 
constituted by a Commissioner is empowered, upon the 
application, inter alia, of any union, to summon any 
person to attend, at a time and place specified in the 
summons, at a conference before the Commission. Any 
person so summoned is required, except for good cause, 
to attend the conference at the time and place so specified 
and to continue his attendance thereat as directed by the 
Commission. By subsection (6), the Commission is 
empowered, at or in relation to a conference under the 
section, to make such suggestions and to give such 
directions as it considers appropriate and, without 
limiting the generality of the foregoing, it may, inter alia, 
exercise such of the powers of the Commission referred 
to in section 27(1) as the Commission considers 
appropriate. Where, at a conference held in accordance 
with section 44, agreement is reached between the 
parties, or any of them, in relation to any industrial 
matter, the Commission may either make an order in 
terms of the agreement or, where the nature or subject 
matter of the agreement does not, in the opinion of the 
Commission, require that an order be made, sign and file 
a memorandum of the terms of the agreement 
(subsection 8). Where, at the conclusion of any such 
conference, any question, dispute or disagreement in 
relation to an industrial matter has not been settled by 
agreement between all of the paties, the Commission 

may hear and determine that question, dispute or dis- 
agreement and may make an order binding only the 
parties in respect to whom the matter has not been so 
settled (subsection 9). 

At the compulsory confereence, it having been 
contended on behalf of the appellant that the persons 
carrying out the construction work in question were not 
employees, but contractors, it was argued that, 
accordingly, the subject matter of the dispute was 
incapable of being an industrial matter as defined in 
section 7 of the Act. 

Notwithstanding the contrary submissions made on 
behalf of the respondent, in my view, only an industrial 
matter can be the subject of a compulsory conference 
under section 44. That this is so is made sufficiently clear 
by the terms of subsections 8 and 9 and it is further 
supported by the long title to the Act. It follows that, by 
section 24(1) of the Act, the Commission had jurisdiction 
to determine whether the subject matter of the 
compulsory conference was an industrial matter, for 
there can be no doubt that a compulsory conference 
under section 44 constitutes "proceedings" within the 
meaning of section 24. I am also satisfied that the 
Commission, for the purpose of determining whether the 
matter to which the compulsory conference related was 
an industrial matter, had the powers conferred by section 
27 of the Act, including, in particular, the power under 
section 27(l)(o) to "make such orders as may be just with 
respect to . . . inspection, or production of documents". 

The appellant endeavoured to resist the making of the 
order for production of the documents by relying upon 
section 33(5) of the Act, which provides as follows: 

All books, papers, and other documents 
produced in evidence before the Commission may 
be inspected by the Commission and alos by such of 
the parties as the Commission allows, but the 
information obtained thereform shall not be made 
public without the permission of the Commission, 
and such parts of the documents as in the opinion of 
the Commission do not relate to the matter at issue 
may be sealed up, but such books, papers, and 
documents relating to any trade secret or to the 
profits or financial position of any witness or party 
shall not, without the consent of that witness or 
party, be inspected by any party. 

The Full Bench held that section 33(5) had no 
application to a requirement to produce documents to 
one of the parties to a compulsory conference. In my 
opinion, the Full Bench was correct in the view which it 
took, the documents in question not being produced in 
evidence,for it is only to documents produced in evidence 
that the subsection in terms applies. Nevertheless, it is, in 
my view, not possible to contemplate that the 
Commission may order to be produced to a party a 
document which, if produced in evidence, could not be 
inspected by that party without the consent of the person 
producing it. In my opinion, the documents which may 
be ordered to be inspected or produced under section 
27(l)(o) can only be documents which are capable of 
being produced in evidence and which the other party 
may inspect as of right. To hold otherwise would be to 
circumvent edntirely the protection conferred by section 
33(5). That cannot have been the intention of the 
legislature. 

So much being accepted, however, the onus must be 
upon the appellant to demonstrate that the documents 
ordered to be produced do indeed relate to "any trade 
secret or to the profits or financial position of" the 
appellant. This, in my opinion, is has failed to do. 

The appellant contended that a document "relating to 
any trade secret" includes any document relating to 
information which is protected by the equitable 
principles of confidentiality. There is no substance in this 
contention. The term "trade secret" is not synonymous 
with "confidential information", although it may fairly 
be regarded as constituting one category of such 
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information. It is quite clear that not all confidential 
information can be brought within the description of a 
trade secret. 

It is both unnecessary and undesirable to attempt in 
these proceedings to define the term "trade secret" with 
any degree of precision. A useful description of the term 
is, however, to be found in Rimes v. Club Corp of 
America 542 SW 2d 909 at p. 913 — "A formula, 
pattern, device or compilation of information which is 
used in one's business and which gives one opportunity 
to obtain advantage over competitors who do not know 
or use it". In my opinion, documents such as are at 
present in issue, containing, it was accepted, details of 
particular contracting parties, the work to be performed, 
the price and the manner of payment of the price, 
cannot, without more, constitute trade secrets. In 
the usual case, details of employees or of contractors 
stand in a quite different category from details of 
customers — see D.G. Searle & Co Ltd v. Celltech Ltd 
(1982) 8 FSR 92. 

Nor is there any more substance, in my view, in the 
contention that the documents related to the profits or 
financial position of the appellant. The appellant's 
argument starts from the propostion that the term 
"profits" means gross income, less expenses, no doubt 
during a specific period of tiem. It was then argued that, 
the documents ordered to be produced reveal half of that 
equation, namely, the costs, and that, in this respect, 
they related to profits. But there is nothing to suggest 
that the documents do in fact reveal half of the question. 
They merely reveal the price for certain work to be 
performed pursuant to contracts, and that is all. The fact 
that a document contains financial information which 
may, in the end, be one ingredient, however insignific- 
ant, in the determination of the profits of a company 
over a period of time does not, in my opinion, mean that 
they relate to the company's profits, as that expression is 
used in section 33(5). Such information conveys no 
relevant information to the inspecting party as to the 
company's profits. 

The appellant then argued that documents relating to a 
party's financial position include documents relating to 
the financial affairs of that party. Once again, however, 
the terms are not synonymous. "Financial affairs" is 
patently a much wider expression than is "financial 
position". The financial position of a company concerns 
its position at a particular time. It is, furthermore, 
looking at the matter, as it were, in gross. The 
information which, it was accepted, was contained in the 
documents does not say anything as to the financial 
position of the company. That financial position may, 
irrespective of the information, be strong or weak or 
evenly poised — there is no way of telling which from the 
documents above. 

In my opinion, the appellant has failed to establish 
that the relevant documents are within the protected 
categories established by section 33(5) of the Act. This 
appeal should therefore be dismissed. 

ROWLAND J.: I have read the reasons about to be 
published by Kennedy J. and insofar as those reasons 
deal with matters argued on the appeal I agree with them 
and cannot usefully add anything and as argued I would 
dismiss the appeal. 

I would not like to leave this matter, however, without 
voicing my doubts as to the manner of dealing with this 
matter. 

The present respondent as applicant gave notice of 
appiication to the Commission for him to summon the 
appellant to a compulsory conference under section 44. 

The stated groun on which the application was made 
was: 

A dispute exists as to application of the Building 
Trades (Consiruction) Award 14 of 1978 to workers 
engaged on construction of accommodation units at 
Kingsley Drive, Kingsley. 

Schedule B which was annexed to the appiication was 
in the following terms: 

1. The Respondent Company is currently 
constructing 22 accommodation units valued at 
around $750 000 in Kingsley Drive, Kingsley, WA. 

2. It has been observed on that site, various 
workers engaged in plumbing, bricklaying and 
labouring duties. 

3. Various Union Organisers have reported 
deficient site amenities relating to crib room and 
toilet facilities. 

4. The Master Builders' Association of WA and 
their National counterpart have entered into agree- 
ments to standardise various conditions relating to 
employer-employee relationships to apply on 
building construction sites other than the housing 
sector of that industry. 

5. The builder refuses to recognise these 
agreements and has refused access to Union officials 
to inspect the work place and interview the workers. 

6. The dispute has been referred to the Trades 
and Labor Council Disputes Committee, which 
Body supports action being taken against the 
builder on this site. 

The dispute has great potential for escalating into 
major proportions and accordingly the Association 
requests a Conference pursuant to section 44 as 
quickly as possible to avoid this. 

The Association requests that Mr Len 
Buckeridge, Principal of the Company concerned 
be summonsed to attend. 

The latter provisions, however, have nothing to do 
with the stated dispute. The application for a compulsory 
conference was to resolve the stated dispute and we are 
told that the conference was sought to resolve whether 
persons on the site were employees or subcontractors. 

I find it difficult to envisage how the Commission can 
summon a person to attend a compulsory conference for 
the purpose of deciding whether that person is obliged to 
attend a compulsory conference. And that effectively 
was the application. The schedule listing other matters 
had no relevance to that prime issue. 

The Industrial Commission of Western Australia is 
granted jurisdiction by the Industrial Relations Act 1979 
(WA) Section 23(1) of that Act contains the grant of 
power where it states: 

Subject to this Act, the Commission has 
cognisance of and authority to enquire into and deal 
with any industrial matter . . . 

So the Commission has power only over industrial 
matters. 

Section 24 of the Act gives the Commission 
jurisdiction to determine whether proceedings before it 
relate to an industrial matter. An industrial matter is 
defined in section 7. 

Section 27 gives certain powers to the Commission in 
relation to any 'matter' before it: one of those powers is 
under section 27(l)(o) and that is the power to order 
discovery of documents. 

Once a question of jurisdiction is raised, the 
Commission must determine that question under section 
24 before exercising power to resolve the dispute before it 
under section 44. It is suggested that that is a 'matter' 
before it so as to enable it to exercise its power under 
section 27. That may be so, but there may be a difference 
between the considerations which will condition the 
exercise of power to grant an order for discovery and 
inspection of documents that relate to a dispute 
acknowledged to be within power and the grant of an 
order for discovery and inspection against a person who 
says he is a stranger to an industrial dispute. And it may 
be that that is a matter of substance rather than form. 
For my part I would have thought that it was arguable 
that, before it made any orders at all, the Commission 
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should be satisfied by some evidence or in some manner 
that, prima facie, the person against whom discovery was 
sought was a party to an industrial dispute. 

This matter was not argued. In the absence of 
argument, I do not attempt to resolve it. I raise it so that 
if there is anything in it, it may not in future go by 
default. 

Judgment delivered on 24 October 1986. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 2 of 1986. 

In the matter of an appeal from the decision of the Full 
Bench of the Western Australian Industrial 
Relations Commissin dated 1 August 1986 given in 
matter No. 393 of 1986 between Springdale Comfort 
Pty Ltd trading as Dalfield Homes, Appellant and 
Building Trades Association of Unions of Western 
Australia (Association of Workers), Respondent. 

Before Mr Justice Brinsden (Presiding Judge). 
Mr Justice Kennedy. 
Mr Justice Rowlands. 

Friday 24 October 1986. 

Order. 
HAVING heard Mr M.L. Bennett of Counsel for the 
Appellant, and Mr D.H. Schapper of Counsel for the 
Respondent the Court doth hereby order that the appeal 
be dismissed, and the time within which the order of 
Senior Commissioner Halliwell made on 30 April 1986 be 
extended for seven days from 24 October 1986. 

K. SCAPIN, 
Clerk of the Court. 

FULL BENCH — 
Appeals against decision 

of Commission — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1084 of 1986. 

Between Milec Electrical Services Pty Ltd and Johns 
Perry Lifts, Appellants and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia and Electrical Trades Union of Workers 
of Australia (Western Australian Branch), Perth, 
Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea. 

Commissioner O.K. Salmon. 
Commissioner J.F. Gregor. 

The 19th day of December 1986. 

Mr J. Birman on behalf of the appellants. 
Mr J. Sharp-Collett on behalf of the Amalgamated 

Metal Workers and Shipwrights Union of Western 
Australia. 

Mr L.J. Benfell on behalf of the Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth. 

Reasons for Decision. 
THE PRESIDENT: This is an appeal against a decision 
of the Commission constituting an order which required 
the appellants to pay a site allowance in accordance with 
the following terms: 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979, No. 
R22 of 1978 and Lift Industry (Electrical and Metal 
Trades) Award 1973, No. 9 of 1973 as amended, 
employees who are employed by the Respondents on 
construction work at 16 The Avenue, Crawley shall 
be paid a site allowance of 50 cents per hour for each 
hour worked in lieu of payments for confined space, 
dirty work, fumes, wet under foot and the handling 
of secondhand timber. 

This Order shall take effect as from the 11th day 
of August 1986 and shall terminate on the 
completion of the project. 

(66 WAIG 1788.) 
According to the grounds of appeal the Commission 

erred in principle in determing that a site allowance 
should apply in addition to the provisions of the awards 
referred to which are specifically structured to cater for 
the conditions experienced on construction sites. It is 
said the Commission further erred in determining that 
the conditions under which work was being performed 
on the building site in question fall within established 
principles governing the fixing of site allowances in the 
building and construction industries and in so doing 
erred in granting a site allowance. 

The Electrical Contracting Industry Award caters for 
conditions experienced on construction sites by means of 
subclause (6) Construction Allowance of the First 
Schedule — Wages which provides for payment in 
addition to the appropriate rates of pay. Under the Lift 
Industry (Electrical and Metal Trades) Award, 
tradesmen and their assistants are paid by Clause 
28.—Lift Industry Allowance, a sum of $77.00 per week 
for installing, servicing, repairing and/or maintaining 
lifts and escalators other than in a workshop. 

The phenomenon of the site allowanc appears to 
derive from acceptance that in the .'ding and 
construction industry payment for di. lilities on 
particular sites does not involve the creation of a new 
allowance because the practice had applied in respect of 
major building projects and metropolitan building sites 
prior to 23 December 1982, i.e. the date from which the 
wage fixing guidelines operated. In this way site 
allowances took account of conditions which were not 
foreseen at that date (see Sapri Construction Co Pty Ltd 
Case Print F1957). 

Claims for allowances for disabilities on site have 
multiplied following successful claims brought by 
building trades unions in the Australian Conciliation and 
Arbitration Commission and ratification of agreements 
by employers to pay allowances. It seemed to become the 
norm to grant to other worke. the same allowances as 
those granted to building wo' kers, especially where 
conditions would otherwise be different between workers 
of the same type employed on work of essentially the 
same character (see Alexander Library Case 63 WAIG 
1505). 

In Amalgamated Metal Workers and Shipwrights 
Union of Western Australia v. J.F. Thompson (WA) Pty 
Ltd (63 WAIG 1328) the Commission in Court Session 
drew attention to the effect of wage restraint principles 
on claims such as those for a site disability allowance 
which should be awarded only in exceptional 
circumstances the proof of which lies upon the claimant. 
In relation to Part II—Construction Work of the Metal 
Trades (General) Award the Commission indicated that 
it was designed to apply to construction workers 
regardless of location and to prescribe actual rather than 
minimum rates for skills required to be exercised under 
the conditions experienced on construction sites. It was 
said "The wages and conditions contained therein must 
be regarded as the norm and a heavy onus rests with any 
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union which seeks departure from it" (at page 1329). The 
same may be said of the construction and lift industry 
allowances provided respectively in the awards which are 
relevant to these proceedings. 

In the present case the respondent unions claimed a 
site allowance of $1.00 per hour for their members 
employed by the appellants at the site of the construction 
of home units at 16 The Avenue, Crawley. The claim was 
contested by the appellants on the basis that there were 
no disabilities on site which were not catered for by the 
awards and it was contended that the unions had failed to 
establish that a residential project such as that particular 
one came within the recognised pattern for which site 
allowances were normally granted. In contrast the unions 
failed to support the claim other than by relying upon 
earlier decisions of the Australian Conciliation and 
Arbitration Commission and in particular a decision in 
which Mr Commissioner Coleman had, at an earlier 
time, granted a claim for a site allowance of 50 cents per 
hour to the building trades unions in respect of a site on 
which the ANZ Bank was constructing bank premises 
(Print G2928). According to the reasons for that decision 
The Australian Building Construction Employees and 
Builders' Labourers' Federation and Others had claimed 
a site allowance to compensate employees for disabilities 
not adequately catered for within provisions of their 
relevant awards. This was contested by the employers 
who argued that the nature of conditions were 
adequately covered by an industry allowance provided 
in the awards. Without expressing a finding as to the 
adequacy of the award provisions Coleman C. awarded a 
site allowance of 50 cents per hour because he held that 
the site fell within the building industry pattern and in 
order to compensate employees for disabilities which he 
proceeded to outline in the reasons for decision. 

Having made an inspection of the site at Crawley and 
having heard evidence of two employees working on the 
construction at that site, Senior Commissioner G.G. 
Halliwell found that the site conditions were closely 
aligned to those described by Coleman C. in Print G2928 
and he granted a site allowance in the same amount, that 
is, 50 cents per hour, for what he described as similar 
reasons to those expressed by Coleman C. Nothing 
expressly appears in the Senior Commissioner's decision 
to indicate that the features at the site of the construction 
at 16 The Avenue, Crawley and the conditions under 
which employees were required to work were over and 
beyond matters contemplated and provided for in the 
relevant awards. The unions failed to support their claim 
for payment of a site allowance other than by relying 
upon that decision of Coleman C. and another, in order 
to establish that the site fell within the building industry 
site allowance pattern established by the Australian 
Commission. The approach of those pursuing the claim 
in this case deserves the description used in a case before 
the New South Wales Industrial Commission, No. 749 of 
1986, between Leighton Contractors and the Federated 
Engine Drivers' and Firemen's Association of 
Australasia (NSW) (unreported), in which Varnum C. 
said: 

There exists in this case an employee expectation 
that being in receipt of a site allowance award on a 
previous project it follows that a site allowance 
should be awarded at other construction locations 
because of some employee perceived similarity. 
Such an assumption is quite wrong and should be 
corrected. Site allowance claims have nothing to do 
with automatic increases or award rates; rather they 
are for circumstances over and above those 
normally experienced on building or construction 
sites and for conditions not contemplated when 
relevant industrial awards were made. Accordingly 
there is a need to ensure that the correct principles 
are applied and understood in processing site 
allowance claims. 

(at pages 8 and 9.) 

The Commission in Court Session has made it clear 
that in a case such as this it was necessary to show that the 
disabilities encountered on site went beyond the general 
run of matters contemplated by the award prescriptions 
and, in my respectful opinion, the material that was 
before the Commission in this case was not sufficient to 
sustain a conclusion that the awards were inadequate to 
cater for those disabilities. In this respect the case is to be 
distinguished from Appeal No. 847 of 1986, a matter in 
which the decision, which is not yet reportd, deals with 
the grant of a site allowance following an earlier decision 
which in turn was based on a decision to ratify an 
agreement to pay a site allowance. In ratifying that 
agreement the Commission had expressly recognised that 
the provisions of the relevant award were not adequate to 
cover the conditions encountered on site and, in that 
appeal, I reached a conclusion that it was not appropriate 
to interfere with the decision to grant a site allowance in 
the particular case, in that, by implication, the award was 
inadequate to cope with disabilities associated with 
climate, distance and harsh terrain. The decision in that 
appeal owes much to the particular circumstances. In the 
present case the same circumstances do not exist and the 
case for the unions was dependant upon a decision which 
did not expressly cover the adequacy of award provisions 
to cope with the disabilities described. 

It has been laid down that award conditions are to be 
treated as the norm, inadequacy is not to be assumed but 
proved and th eonus in this case was upon those who 
were effectively asserting that disabilities exist which are 
not covered by the construction or industry allowances. 
The issue was plainly raised on behalf of the appellants 
but it is not apparent that the decision to grant an 
allowance took any account of those award provisions or 
their adequacy to cope with disabilities on site. In my 
opinion it is not possible to avoid the conclusion that this 
was a material omission which requires that the 
discretion to grant an allowance should be reviewed and 
on that basis I conclude that the appeal must be upheld. 

It is not necessary, for the determination of this 
appeal, do deal with the second ground of appeal but I 
indicate that I would not be prepared to hold that the 
conditions under which work was being performed on 
the building site in question did not fall within the 
relevant principles merely because it involved the 
construction of residential as distinct from other 
premises. It seems obvious that the purpose for which a 
building is being erected cannot by itself be relevant in 
deciding whether a site allowance should be paid. 

In accordance with my conclusion I would uphold the 
appeal and quash the decision to which the order gave 
effect. 

COMMISSIONER SALMON: My decision in this 
appeal does not require me to make explanations which 
go further than the appellant's first ground of appeal. 
However, in my opinion, this ground necessarily raises 
the Commission's wage fixing principles; and in any 
event, since allowances, thus total wage rates, payable 
under the two awards are involved, this Full Bench is 
obliged to take the wage fixing principles into 
consideration in deciding this appeal. Indeed, it is open 
to be decided on that issue alone. 

The respondents have mentioned the decision of the 
Industrial Appeal Court in Amalgamated Metal Workers 
and Shipwrights Union and the Electrical Trades Union 
v. State Energy Commission of Western Australia (59 
WAIG 494) and the decision of the Full Bench of the 
Commission in State Energy Commission of Western 
Australia v. the Federated Engine Drivers' and Firemens' 
Union (66 WAIG 1589). These decisions are advanced as 
support for the proposition that in making his order in 
the respondent's favour, the Senior Commissioner 
embarked upon a valid exercise of discretionary power 
according to the mandate in section 26 of the Industrial 
Relations Act 1979; and that because he was the sole 
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judge of the facts as revealed in the sworn testimony of 
the witnesses called before him, his decision should be 
left intact and the appeal dismissed. 

My understanding of the reasons in the two decisions 
referred to cause me to say that they support the 
appellants' case rather than the respondents' case. The 
first mentioned decision obliges the Full Bench to 
consider the wage fixing principles as part of the equity, 
good conscience and substantial merits of each case in 
which they are relevant. This means that if the Full Bench 
concludes that a Commissioner alone has overlooked the 
wage fixing principles altogether, or has failed to accord 
them proper weight in making his decision, the 
Commissioner will be judged as being wrong. 

The second decision is consonant with the first. As a 
member of the Full Bench which was responsible for the 
second decision, I can assure the respondents that its 
reasons have no application whatsoever to the 
circumstances of the case now under appeal. The reasons 
in that decision emphasise that the circumstances in a 
particular case must be distinguished before they warrant 
departure from the principles. After all, these principles 
are intended by the Commission in Court Session to 
have universal application. Furthermore, the burden of 
proof is always on the party claiming distinguishable 
circumstances. 

It was said on behalf of the respondents that the Senior 
Commissioner made his order according to principle 
9(b)(i), in that he granted allowances in consideration of 
disabilities encountered by employees for which 
compensation was not already prescribed. But the 
appellants had drawn his attention to the industry 
allowance prescribed in the Lift Industry Award. This is 
an allowance of $77.00 per week, or more than $2.00 per 
hour. It is paid to employees who perform work in 
connection with the installation of lifts, such work being 
performed other than in the employers' workshops; and 
it is payment in consideration of the peculiarity and 
disabilities associated with such work. The Senior 
Commissioner was given no explanation as to why the 
on-site disabilities described by the relevant witness were 
of a kind not already compensated for in the provisions 
of the lift industry award, nor was there any material 
before him on which he could base a probable conclusion 
to this effect. With respect to the Electrical Contracting 
Industry Award, there is a construction allowance 
prescribed therein of $25.30 per week. This allowance is 
only one-third of the allowance prescribed in the lift 
industry award, but that is beside the point. It is an 
amount prescribed for construction work in a provision 
forming part of a comprehensive award for regulating 
the terms and conditions of employment in the electrical 
contracting industry. It must be presumed adequate to 
compensate employees for the disabilities encountered 
on construction work. 

Moreover, the base rate for electrical tradesmen 
employed under the electrical contracting industry award 
is $373.30 per week, while under the lift industry award, 
the base rate for tradesmen is $277.40 per week. No 
explanation for this significant difference in base rates 
prescribed in the two awards is to be found in the 
transcript of proceedings below. However, the likelihood 
of the higher base rate in the electrical contracting 
industry award being inclusive of an element for site 
disabilities, notwithstanding the construction allowance, 
cannot be disregarded. It may be that the higher base rate 
has been fixed with the generality of disabilities in the 
electrical contracting industry in mind and that the 
construction allowance is intended to cover precisely 
those disabilities described by the other witness who 
testified before the Senior Commissioner. 

The possibilities arising out of the foregoing brief 
reference to the structure of the provisions in the awards 
on the interrelated subjects of base rates and allowances, 
as well as the very brief submissions from the unions in 
support of their claims and the testimony which appears 
to have no probative value, do not permit the conclusion 
that the Senior Commissioner applied principle 9(b)(i). 

In fact all of these things raise the probabilty that he 
erred in that he overlooked the wage fixing principles, or, 
at least, that he failed to accord them sufficient weight in 
reaching his conclusions. 

Moving on to a consideration of the remainder of the 
first ground of appeal, I think it is a proper description of 
the case in opposition to the unions claims before the 
Senior Commissioner to say that it was essentially an 
argument of no case to answer. It amounted to the 
proposition that while it was open to the Senior 
Commissioner to make an order pursuant to section 
44(9) of the Industrial Relations Act, the practical effect 
of which is to vary the provisions of the awards insofar as 
they have application on particular construction sites, 
such an order could only be made where the reasons for it 
are of sufficient merit to outweigh the presumption of 
substantial merit in the mere existence of the two awards. 

I have read the President's reasons for decision in this 
appeal and I find that I am in substantial agreement with 
what he says on this first ground. More especially, 
however, I note that he has drawn attention to the 
inadequacy of the evidence for the claimant union in the 
case below and the apparent misunderstanding among 
employees about the meaning and purposes of site 
allowances. Essentially, he has found for the appellants' 
argument in their first ground of appeal as I have just 
described it and his conclusions make it plain that the 
claimant unions failed to discharge the burden of their 
case. With this I agree. 

In my opinion, the making of an order which 
effectively amended the two awards for the reasons 
explained by the Senior Commissioner was an error in 
principle; it failed to give sufficient consideration to the 
wage fixing principles and the force of the material 
circumstances raised by the appellants in opposition to 
the unions' claims. 

For the foregoing reasons I would uphold the appeal. 

COMMISSIONER GREGOR: I have read in final form 
the reasons for decision of His Honour the President and 
Commissiner Salmon. I agree with them that the appeal 
should be upheld and the order, the subject of this 
appeal, quashed. 

THE PRESIDENT: By unanimous decision of the Full 
Bench the appeal is upheld and the decision of the Senior 
Commissioner given on the 7th day of October 1986 in 
matter No. CR 553 of 1986 quashed. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1084 of 1986. 

Between Milec Electrical Services Pty Ltd and Johns 
Perry Lifts, Appellants and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia and Electrical Trades Union of Workers 
of Australia (Western Australian Branch), Perth, 
Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea. 

Commissioner O.K. Salmon. 
Commissioner J.F. Gregor. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 3rd day of December 1986 and having 
heard Mr J. Birman on behalf of the appellants; Mr J. 
Sharp-Collett on behalf of the Amalgamated Metal 
Workers and Shipwrights Union of Western Australia 
and Mr L.J. Benfell on behalf of the Electrical Trades 
Union of Workers of Australia (Western Australian 
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Branch), Perth and the Full Bench having reserved 
judgment on the matter and judgment being delivered on 
the 19th day of December 1986 wherein the Full Bench 
unanimously upheld the appeal and gave reasons 
therefore, it is this day, the 19th day of December 1986 
ordered that:— 

1. The appeal be upheld; and 
2. The decision of Senior Commissiner G.G. 

Halliwell given on the 7th day of October 1986 in 
matter No. CR553 of 1986 be quashed. 

By the Full Bench. 

(Sgd.) D. J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 816 of 1986. 

Between Industrial and Commercial Electrics, Lightning 
Electrics and Others, Appellants and Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia, Respondents. 

No. 817 of 1986. 

Between Westwide Electrical Services and Others, 
Appellants and Electrical Trades Union of Workers 
of Australia (Western Australian Branch), Perth 
and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea. 

Commissioner J.F. Gregor. 
Commissioner W.S. Coleman. 

The 14th day of November 1986. 

Mr M.R. Crofts on behalf of the appellants. 
Mr L.J. Benfell on behalf of the respondents. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. The appellants are respondents to the 
Electrical Contracting Industry Award No. R22 Of 1978 
or are representative of such respondents. From January 
1986 until recently the appellants or some of them were 
engaged on the construction of St Anne's Hospital 
redevelopment at Mount Lawley and on alterations to 
the Fremantle Town Hall. 

On 4 August 1986 the Commission made separate 
orders which provided that members or those eligible for 
membership of the respondents who were then employed 
on those construction sites and who had not already been 
provided with safety footwear be provided with a pair of 
safety boots after two weeks qualifying period and be 
paid a site allowance. 

Each order constituted a decision in respect of which 
one of the present appeals has been instituted and 
because the same matter is involved and there are similar 
grounds of appeal the appeals were heard together. 

In the initial proceedings the appellants agreed to pay a 
site allowance but contested a claim that employees on 
the construction sites be provided with safety boots and 
other clothing. The Commission allowed the claim in 
respect of safety boots after considering the provisions of 
Clause 6 of the award which deals with safety footwear 

on construction work. The Commission found that 
clause to be silent on the question of the source of the 
initial supply of safety footwear and also found that that 
clause gave rise to a requirement that an employee as to 
footwear was to be attired in a particular manner, which 
manner pursuant to the clause was at the sole 
determination of the employer. On that basis the 
Commission determined that in accordance with 
established principles approved safety footwear should 
be supplied by the employer rather than each employee 
supplying his own. 

In the initial proceedings the appellants argued that the 
intention of the framers of the award was otherwise, that 
employees were to provide their own safety boots and 
would be compensated for wearing and maintaining 
them to a required standard and that the provisions of 
subclause (2) were specifically held over until 31 March 
1982 to allow employees time to acquire satisfactory 
footwear. The Commission regarded the words used in 
Clause 6 as unambiguous and consequently intention was 
treated as immaterial. 

The Commission's interpretation of Clause 6 and the 
conclusion that employers are required to supply safety 
boots upon construction sites are claimed by the 
appellants to be erroneous and this claim constitutes the 
primary grounds of appeal. 

Clause 6 provides: 
6.—Safety Footwear. 

(1) On "construction work" a payment of five 
cents per hour for each hour worked shall be paid to 
all employees to compensate them for the 
requirement to wear approved safety footwear 
which the employees are to ensure are maintained in 
sound condition. 

(2) From 31 March 1982 — 
Failure to wear such footwear maintained in 

sound condition as determined by the employer will 
render the offending employee ineligible to work or 
be paid wages until such time as he is correctly 
attired for the job. 

The words used inform the reader that all employees 
on construction work are to be paid to compensate them 
for the requirement that they wear approved safety 
footwear, but the words do not say who is to provide the 
footwear. In our opinion because the clause is silent on 
that question the intention may be ascertained without 
departing from the general rule of construction upon 
which the Commission relied. The reason for that may be 
explained by reference to the following passage from a 
judgment of the Judicial Committee of the Privy Council 
in Wilson Parking (NSW) Pty Ltd v. Federated 
Miscellaneous Workers' Union of Australia (NSW 
Branch) and Others 38 ALR 431 at 435: 

It is a trite proposition that when the plain words 
of a statute, as in force at any given time, admit of 
only one meaning, that meaning cannot be 
contradicted or qualified by considerations derived 
from the history of the relevant legislation. But here 
we ar concerned with a section which is totally silent 
as to who may initiate the proceedings it authorises. 
The questions of construction, therefore, involves 
not the resolution of an ambiguity but the a fortiori 
case of filling a void. Their Lordships have no 
doubt, in the light of the statutory history, that 
section 74 provides the answer. 

It is a matter of record that the Electrical Contracting 
Industry Award No. 22 of 1978 was varied and 
consolidated by order of 3 March 1982, operative from 1 
Janaury 1982. That resulted from negotiations and 
agreement between the Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth and the Electrical Contractors Association of 
Western Australia (Union of Employers) (see 62 WAIG 
587). Clause 6.—Safety Footwear in its present form was 
the product of a "package" agreement which result in 
substantial amendment of the award. What was intended 
as to the source of the initial supply of approved safety 
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boots cannot be directly ascertained but may be derived 
from consideration of the clause in its historical context. 
In particular the opening words of subclause (2) of 
Clause 6 are significant that is "From 31 March 1982". 
Since the consolidated award was to operate from 1 
January 1982 those words provided an effective 
moratorium of some three months during which the 
penalty for failure to wear approved safety footwear as 
provided in subclause (2) did not operate. It is feasible 
and perhaps likely that the purpose of the framers in so 
providing was to enable employees a reasonable 
opportunity to acquire the necessary footwear. As we 
have indicated this was in substance the appellants' 
submission at the initial hearing but the respondents 
pointed out in the present hearing that they dispute the 
appellants' proposition as to the intention of the award 
and they would have done so on the initial hearing but no 
opportunity arose. The Commission felt constrained to 
ignore consideration of the intention of the framers yet, 
in our opinion, it was permissible in the particular 
circumstances to try to ascertain what was intended 
because Clause 6 was simply silent on the question of 
who was to supply the footwear. That which appears to 
be the likely intention is at odds with the conclusion that 
approved safety footwear should be supplied by the 
employers, which conclusion resulted from Clause 6 
being regarded as silent on the point but giving rise to a 
requirement that protective boots were to be worn. If the 
Commission had accepted the appellants' version as to 
the intention of the award the extent of the employer's 
obligation under it would appear to be limited to the 
provision of compensation. 

Enough has been shown to indicate a serious question 
as to the correctness of the Commission's interpretation 
of the award relating to the provision of approved safety 
footwear and in other circumstances it would have been 
appropriate for the Full Bench to suspend the operation 
of the orders and remit the matters for further hearing 
and determination. That course is not warranted 
however because work on the respective construction 
sites has ceased and the terms of each order have been 
fully met. The only material issue which remains as a 
result of the Commission's orders is its interpretation of 
Clause 6 and its determination in that respect has been 
sufficiently called into question in these reasons. In our 
opinion no further action is justified and we would 
dismiss the appeals. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 816 of 1986. 

Between Industrial and Commercial Electrics, Lightning 
Electrics and Others, Appellants and Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia, Respondents. 

No. 817 of 1986. 

Between Westwide Electrical Services and Others, 
Appellants and Electrical Trades Union of Workers 
of Australia (Western Australian Branch), Perth 
and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea. 

Commissioner J.F. Gregor. 
Commissioner W.S. Coleman. 

The 14th day of November 1986. 

Order. 
THESE matters having come on for hearing before the 
Full Bench on the 16th day of October 1986 and having 
heard Mr M.R. Crofts on behalf of the appellants and 
Mr L. J. Benfell on behalf of the respondents and the Full 
Bench having reserved judgment on the matters and 
judgment being delivered on the 14th day of November 
1986 wherein the Full Bench unanimously dismissed the 
appeals and gave reasons therefore, it is this day, the 14th 
day of November 1986 ordered that the appeals be 
dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 593 of 1986. 

Between the Federated Miscellaneous Workers Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch, Appellant and Federated Liquor and 
Allied Industries Employees Union of Australia, 
Western Australian Branch, Union of Workers and 
Others, Respondents. 

No. 610 of 1986. 
Between Federated Liquor and Allied Industries 

Employees Union of Australia, Western Australian 
Branch, Union of Workers, Appellant and the 
Federated Miscellaneous Workers Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch and Others, Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea. 

Commissioner G.L. Fielding. 
Commissioner W.S. Coleman. 
The 30th day of October 1986. 

Mr P.J. Sharkey (of Counsel) on behalf of the 
Federated Miscellaneous Workers Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch. 

Mr J.R. Brooksby (of Counsel) on behalf of the 
Federated Liquor and Allied Industries Employees 
Union of Australia, Western Australian Branch, Union 
of Workers. 

Reasons for Decision. 
THE PRESIDENT: The Federated Miscellaneous 
Workers Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch (FMWU) is a registered 
organisation of employees formed by amalgamation in 
1982 and it has as its constitutional rule the aggregation 
of the rules of its constituents and that constitutional rule 
includes cleaners. The Federated Liquor and Allied 
Industries Employees Union of Australia, Western 
Australian Branch, Union of Workers (LTU) is also a 
registered organisation of employees and is party to an 
ward of the Commission No. 29A of 1974 which is titled 
the "Industrial Catering Workers' Award 1977" (the 
award). Poon Bros (WA) Pty Ltd and others are named 
as respondents to that award. Clause 22.—Wages 
includes "cleaner" amongst a list of classifications to 
whom the award applies. 
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The FMWU made application to the Commission for a 
declaration that the constitutional rule of the LTU does 
not enable it to enrol as members or represent those 
employees employed pursuant to a contract to provide 
cleaning and incidental services and currently covered by 
the above award. The LTU and the respondents to the 
award were made respondents to that application. 

Following a contested hearing and the rectification of 
some technical imperfections which are now immaterial, 
the Commission issued an order dated 13 June 1986 
which order contained a declaration in the following 
terms: 

The constitutional rule of the Federated Liquor 
and Allied Industries Employees' Union of 
Australia, WA Branch, Union of Workers, does not 
enable it to enrol as members or represent the 
industrial interests of any person employed 
pursuant to a contract to provide cleaning and 
incidental services, which employees currently have 
applied to them the provisions of the Industrial 
Catering Workers Award No. 29A of 1974. 

A person employed pursuant to a contract to 
provide both catering and cleaning services is 
eligible for membership of the aforesaid union. 

In due course appeals were lodged by each of the 
organisations. The FMWU appeals against that part of 
the declaration which reflects the Commission's finding 
that a person employed pursuant to a contract to provide 
catering and cleaning services is eligible for membership 
of the LTU. According to the grounds of appeal as 
amended the Commission erred in fact and/or in law in 
so finding in respect of the employees of various 
respondents under particular contracts, which employees 
the Commission found eligible to belong to the LTU. 
The Commission is also said to have erred in that having 
found that the catering industry was "that of supplying 
food and drink" it failed to find that all those employed 
as cleaners to do cleaning work at various places 
described in the Commission's reasons and elsewhere in 
the evidence were covered exclusively by the constitution 
rule of the FMWU and failed to find that it is and was 
entitled to enrol and represent them. Further it is said 
that insofar as the Commission failed to find exclusive 
industrial and/or constitutional rule and/or award 
coverage in the FMWU the finding was against the 
evidence and the weight of evidence. 

The LTU appeals against the declaration constituted 
by the remainder of the declaration, that is excluding the 
second paragraph. According to the grounds of the cross 
appeal the Commission erred in fact and law by finding 
that the constitution of the LTU did not entitle it to cover 
employees engaged to service accommidation provided 
by mining companies for their employees; by finding the 
determining factor was the nature of the contracts under 
which the contractors were engaged rather than the 
industry in which the contractor was involved; and by 
interpreting too narrowly the term' 'catering contractor" 
in the constitution of the LTU. According to the LTU 
the Commission should have found that: 

(i) the LTU is entitled to enrol all those persons 
emloyed as described in accordance with the 
Scope clause of the Industrial Catering 
Workers Award 1977; 

(ii) the catering industry includes the provision of 
food and cleaning services as indicated above 
and it not limited to the provision of food only; 

(iii) the provision of services by a contractor to the 
quarters provided by the employer is within 
either or both of the catering or accommoda- 
tion industry; 

(iv) alternatively it falls within the accommodation 
industry and is therefore within part (a) of the 
constitution rule of the LTU. 

Those parts of rule 4.—Constitution, contained in the 
rules of the LTU, which are relevant for present purposes 

indicate that to be eligible for membership a person must 
be employed or usually employed: 

... by or in any of the following industries or 
callings, within the State of Western Australia:— 

(a) Hotels, Service Flats and/or Apartment 
Houses, Boarding and/or Lodging House; 

(b) Clubs; 
(c) Restaurants, Cafes, Tea Rooms, Coffee 

Lounges, Oyster Saloons, Ice Cream and 
Cool Drink Saloons, Catering Establish- 
ments, including persons employed by any 
company, firm or person carrying on a 
business as a Catering Contractor; 

(d) . . . 
For the purposes of this rule 'Catering Establish- 
ments' shall include any place licensed as a Tavern 
or Winehouse, pursuant to the Liquor Act 1970, 
and 'Boarding and/or Lodging Houses' shall be 
deemed to mean Boarding and/or Lodging Houses, 
where six or more boarders and/or lodgers are 
received for pay or rev/ard. 

The essential question which is posed in the 
determination of this matter is whether persons 
employed pursuant to a contract to provide cleaning and 
incidental services are engaged by or in the industry or 
industries with which catering contractors are concerned. 
The subsidiary question is the nature and extent of the 
industry or industries. In a matter of this kind 
dictionaries are unlikely to be of much assistance. It is 
necessary to consider the description of the industry 
concerned in terms of the ordinary meanin gof the words 
used to describe it unless some specialised meaning 
arising from industrial usage is shown to apply. (See Re 
Isaac and Others; Exparte the Transport Workers Union 
of Australia. Re Isaac and Others; Ex parte Argyle 
Diamond Mines Pty Ltd and Others (1986) 60 ALJR 86 
per Wilson J. at 95). 

A history touching the matter of catering in the Pilbara 
is contained in the judgment of the President of the 
Australian Conciliation and Arbitration Commission in 
the matter of an application by the Australian Workers 
Union, reported in Print E. 190. That case is a useful 
vehicle through which to focus attention on the relevant 
developments because it concerned an application, in 
1979, by the AWU for constitutional coverage over 
employees "in or in connection with the industry or 
calling of either or both catering and cleaning". The 
application was granted save in respect of the Pilbara 
area in Western Australia because of the President's 
evident perception that in that region a Federal 
organisation, the Liquor and Allied Industries Employee 
Union of Australia, had coverage of the employees of 
catering contractors. At page 9 he observed: 

The question of which union should have 
coverage has been the subject of extensive litigation 
in the Western Australian Industrial Commission, 
in this Commission and ultimately in the High 
Court. At each stage of this five year history the 
Liquor Union has been successful and in the words 
of the Western Australian Secretary, apart from 
transients, it has virtually a 100 per cent 
membership. To do something now which would 
reverse all that has been achieved by the Liquor 
Union acting on behalf of the employees of catering 
contractors in the Pilbara would to me be 
undesirable. 

The LTU had its genesis in 1974, with the 
amalgamation of the Hotel, Club Caterers, Tea Rooms 
and Restaurant Workers, Perth and also the WA 
Goldfields Branch, along with the Western Australian 
Barmaids and Barmen's Union of Workers, Perth. So 
far as it is relevant the constitution rule of the first two 
referred to "catering establishments" and the first of 
them carried the explanatory reference to those 
establishments which now appears after subrule (d) in 
rule 4.—Constitution. The words "including persons 
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employed by any company, firm or person carrying out 
business as a Catering Contractor'' were not contained in 
the existing rules of any of the constituent unions but 
were added as an extension to the constitution rule of the 
union which resulted from the amalgamation, namely 
the LTU. The words read a little unevenly in the context 
but the intention appears to be the addition of a further 
category to the industries described in subrule (c). In this 
case and particularly as the words were clearly an 
extension of what was there before, little assistance can 
be gained by reference to the characteristics of other 
words in the context. [See Re Isaac and Others; Exparte 
Argyle Diamond Mines Pty Ltd and Others (supra)]. 

The AWU objected to the introduction of the above 
words into the constitution of the amalgamated union 
because of its claim to coverage of employees in the 
mining industry, and it urged the Commission in Court 
Session to apply as the criterion, the "common object 
test" stated by Burnside J. in Parker's Case (6 WAIG 377 
at 378). The Commission accepted and applied that test 
and observed: 

It is in our view clear that the common object of a 
catering contractor and the workers concerned is the 
provision of catering services. It follows therefore 
that catering contractors are not engaged in the 
mining industry and as the AWU constitution is, in 
so far as is relevant to their objection in this case, 
limited to the mining industry then that body is 
unable in the terms of its constitution to enrol the 
employees of an employer engaged in the catering 
industry. 

(55 WAIG 313 at 314.) 
There is no indication in that judgment as to the nature 

of catering services or what was intended by "catering 
contractors". I interpolate, however, that at or about 
that time there were persons, firms or companies under 
contract with operating companies in the mining industry 
and they were carrying out a range of tasks such as the 
provision of food and services. 

The year following the amalgamation the Commission 
in Court Session similarly constituted refused an 
application by the AWU to extend its constitution to 
those employed by an employer in providing "catering 
and/or domestic cleaning services and/or residential 
accommodation". The Commission in that case upheld 
an objection by the LTU which it said: 

. . . was granted constitutional coverage of the 
contract catering industry. 

That particular judgment of the Commission makes it 
clear that the question of coverage related to "workers 
employed by contract caterers supplying services to 
mining companies". The Commission also referred to 
the LTU as: 

... a registered union well versed in the industry 
of catering in all its sectors and which has taken 
action to effect an award on behalf of workers in the 
industrial catering business. 

(55 WAIG 775 at 776.) 
The LTU submitted to the Commission below in the 

present case that "catering in all its sectors" is generally 
well understood to include cleaning and accommodation 
services. That assertion begs the real question which is — 
does catering as used in the rule in relation to a 
contractor refer to catering in all its sectors? If it does it 
would involve some distortion of the ordinary meaning 
of the term "catering". That "catering" when used in 
relation to a contractor has a wider meaning than that 
ordinarily attributed to it was affirmatively indicated in 
the granting of the award, namely the Industrial Catering 
Workers Award, in favour of the LTU. The Scope 
clause provided: 

This award shall apply to all workers employed in 
the callings described in Clause 22 of this award, by 
the Respondents hereto, in the provision of catering 
and/or cleaning services and/or residential 
accommodation and ancillary services thereto, to or 
for any person, firm or company, which is engaged 

in the mining and/or construction industry, the 
production and processing of minerals, and 
including the harvesting of salt, dredging and 
sluicing work. 

(57 WAIG 592 at 594.) 
At page 592 in the course of standing over the 

reference for further consideration the Commissioner, 
Johnson C, expressed some views supporting his 
determination to issue an award in favour of the LTU. 
Amongst the matters which he found compelling was the 
following: 

Doubts that existed as to whether this work was 
included in the industries contained in the 
Constitution Rule of the Federated Liquor and 
Allied Industries Employees' Union, were totally 
removed by the Commission in Court Session in its 
direction to the Registrar which gave rise to 
registration on 4 November 1974 (55 WAIG 313). 

Amongst those respondents which are referred to in 
the schedule to the award are companies identified in the 
judgment of Barwick C.J. in Re Federated Liquor and 
Allied Industries Employees' Union of Australia; Ex 
parte the Australian Workers' Union (1977) 51 ALJR 
266. At page 267 he described the nature of the 
operations of Poon Brothers (WA) Pty Ltd and SHRM 
(Aust) Pty Ltd in providing services to mining companies 
in the Pilbara. At page 268 His Honour spoke of the 
substantial character of the industrial enterprise in which 
the employer and employees were engaged, as being 
decisive of the question whether the employee was 
engaged in an industry of given description, and he 
concluded that the substantial character of the industrial 
enterprise in which the respondent companies are 
engaged is that of catering and of providing cleaning, etc. 
services. 

In 1977 the Commission in Court Session refused an 
application for registration by the West Australian 
Mining Industry Catering Contracters Employees' 
Union (57 WAIG 975). The constitution of the applicant 
society related to those employed by a specified employer 
"in connection with any industrial catering contract 
(including the provision of residential accommodation) 
entered into between such employer and any person, firm 
or company engaged in a specified industry". For the 
purpose of the rule "specified employer" was said to 
mean and include Poon Bros (WA) Pty Ltd and SHRM 
(Aust) Pty Ltd. In the course of his reasons for decision 
to refuse the application Cort C. disclosed in the 
following passage his view of the extent of constitutional 
coverage granted to the LTU: 

In the present case the applicant society is seeking 
dual constitutional coverage in a particular and 
narrow part of the industrial catering industry — 
albeit a part which employs a relatively large number 
of workers — and when the membership of the 
society comprises a substantial proportion of the 
workforce in that 'section' of the industrial catering 
industry. We are told that Poon Bros and SHRM 
(Aust) Pty Ltd being the 'specified employers' in the 
constitution rule of the applicant society engage in 
contract catering, other than in the 'specified 
industry' referred to in that rule, but it would not 
appear that a transfer of labour, at least to any great 
extent, would be likely between 'catering' for a 
company engaged in the iron ore production and 
processing industry and 'catering' for other 
companies outside the industry. However, the 
possibility of such a transfer cannot be overlooked, 
nor can the possibility that the vocation of 
employees of the two 'specified employers' may be 
in the much wider 'catering industry' covered by 
(the) constitution of the Liquor and Allied 
Industries Union. 

(at page 976.) 
In the same case in his reasons for refusing registration 

Martin C. set forth the chronology of events from the 
time of amalgamation of the LTU and for convenience I 
refer to that chronology without repeating it. 
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The history of disputation in this particular industrial 
area has been between the LTU and the AWU and not 
the FMWU but despite the many occasions on which the 
Commission has been called upon to deliberate on the 
matter I have not been able to discover any indication 
that the extended words of subrule (c) which relate to 
catering contractors has ever been considered as 
confined to the supplying of food and drink. On the 
other hand it appears to be as Negus C. observed at first 
instance (page 8 of his reasons) that all of the participants 
in these events since 1974 have shared the view that 
catering contractors do work which involves not only the 
supply of food but it also involves general cleaning and 
security of establsihments set up for company personnel. 

In the matter of construction I am guided by the rule 
that words should be given a wide meaning and 
interpreted according to their ordinary or popular 
denotation rather than by reference to some narrow or 
formal construction (R v. Cohen; Ex parte Motor 
Accidents Insurance Board (1979) 141 CLR 577 at 587). I 
also have regard to the proper approach to construction 
of a constitution rule as indicated in Re Williams; Ex 
parte ABCE & BLF (1983) 57 ALJR 38 particularly at 40. 
In my view it emerges from determinations of this 
Commission and others concerned with the relevant 
industry, some of which matters I have referred to, that 
there is a common understanding that the meaning of the 
words "catering contractor" as used in subrule (c) 
embraces those who do work which involves not only the 
supply of food but also cleaning. To find otherwise 
would be to disregard the evidence afforded by the long 
history of disputation between the AWU and the LTU 
following the latter's amalgamation. 

I am in agreement with Negus C. in respect of the 
example which he gave that where Poon Bros are 
providing all of the services for Hamersley Iron at Tom 
Price, that is catering, managing and cleaning the 
accommodation and cleaning the offices and worksite 
facilities, then the LTU has coverage of Poon Bros 
employees. As to whether the position is different where 
a mining company awards a separate contract to a 
different contractor which is dealing only with cleaning 
services is a matter to which I now turn. 

I read the preamble to rule 4.—Constitution as 
providing for those who are employed by or in any of the 
following industries or in any of the following callings. 
Relevantly that requires that employees must be 
employed in an industry carried on by the employer 
which satisfies one or more of the descriptions in the 
eligibility clause, see for example R v. Hibble; Ex parte 
Broken Hill Co Proprietary Ltd (1921) 29 CLR 290 at 
297. 

In R v. Central Reference Board; Ex parte Theiss 
(Repairs) Pty Ltd (1948) 77 CLR 123 at 135, Latham C.J. 
indicated that an industry is identified by the substantial 
character of the industrial enterprise in which the 
employer and employee are concerned, and at page 141 
Dixon J. as he then was referred to industries being 
distinguished in terms of the separateness of the 
establishments in point of control, organisation, place, 
interest, personnel and equipment. I have referred to the 
finding of the Commission in Court Session that the 
common object of a catering contractor is the provision 
of catering services. I have also referred to what was said 
to be the substantial character of Poon Bros Pty Ltd and 
SHRM (Aust) Pty Ltd operating in the Pilbara, that is to 
say that they are engaged in catering and providing 

. cleaning, etc. services. In view of what has previously 
been said, where employees are employed pursuant to a 
contract to provide only cleaning and incidental services, 
the substantial character of the industrial enterprise is 
cleaning or cleaning and incidental services. My first 
impression was that an industry so described satisfies a 
description contained in the eligibility clause because of 
the specialised meaning which is attributable by 
industrial usage to a person, firm or company carrying 
on business as a catering contractor, by which catering 
and providing cleaning, etc. services is carried on. After 

more careful consideration I have come to the conclusion 
that where the substantial character of the enterprise is a 
conract to provide cleaning or cleaning and incidental 
services but not catering in the primary meaning of that 
expression, the industry carried on by the employer by 
whom the employees are employed does not fit the 
description of "carrying on business as a catering 
contractor". Although those words have been given a 
broad construction the facts indicate that there are 
contractors with various mining companies, which 
contractgors employ persons in a variety of cleaning 
duties conducted quite separately from catering as such. 
In this situation particular contractors may conduct two 
industries, that is they may carry on business as a catering 
contractor and caryy on business as a contractor 
providing cleaning and incidental services. 

There is a distinction between industries carried on by 
the same person having regard to the result that is 
produced even though the two industries may be carried 
on at the same place. We were referred to the King 
against Drake-Brockman and Others; Ex parte National 
Oil Pty Ltd (1943) 68 CLR 51, particularly at page 57 
where there are observations of Latham C..1. which 
support the proposition. 

For these reasons I came, after reflection, to the same 
conclusion as Negus C. that where the employer and 
employees are engaged in straight cleaning, the employer 
is not carrying on business as a catering contractor and 
the constitution of the LTU does not cover the employees 
concerned. Upon that construction the constitution of 
the LTU does not accord with the award which purports 
to cover those employed in the provision of catering 
"and/or cleaning services". Be that as it may there is 
more than an artificial distinction between carrying on 
business as a catering contractor and straight cleaning. 

It was asserted that employees engaged in cleaning may 
claim entitlement to eligibility in respect of their 
employment in the accommodation industry. That 
would seem to depend upon the industry of their 
employer being identified specifically as one of those 
under subrule (a). 

In view of the conclusions which I have reached it is 
unnecessary to consider further the particular facts. I 
find myself in agreement with the construction which 
Negus C. has placed upon rule 4.—Constitution. For the 
foregoing reasons I would dismiss both the appeal and 
the cross appeal. 

COMMISSIONER FIELDING: I have had the benefit 
of reading in draft form the reasons prepared by the 
President. I agree with them and there is little I can 
usefully add. 

The industries covered by the Federated Liquor and 
Allied Industries Employees Union of Australia, 
Western Australian Branch, Union of Workers member- 
ship eligibility rule are in the main defined by reference to 
undertakings conducted at specific places for example, 
hotels, clubs, restaurants and catering establishments. 
However, the specific inclusion of those carrying on 
"business as a catering contractor" amongst the 
industries listed in subrule 4(c) is clearly a variation on 
that method of industry delineation designed to broaden 
the scope of the subrule. 

It seems accepted that the business of catering involves 
the provision of food and/or drink and I think it fair to 
say that a catering contractor might normally be 
considered as one who provides those services at large 

• rather than as the proprietor of a restaurant or catering 
establishment, for example. However, the principles 
governing the interpretation of union eligibility rules, 
expounded by the High Court in Re Isaac; ex parte the 
Transport Workers Union of Australia, Re Isaac; ex 
parte Argyle Diamond Mines Pty Ltd (1986) 60 ALJR 86 
and the cases therein referred to, suggest that regard is to 
be had not simply to the literal meaning of the words but 
also to "the nature of the instrument in which the words 
appear and the purposes that it is intended to serve". 
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(Per Wilson J. at page 93.) Thus asDeane and Dawson 
JJ. observed in R v. Coldham exparte The Australian 
Workers Union (1982-1983) 153 CLR 415 at p. 430 it is 
permissible "to pay regard to any common 
understanding, among people concerned with relevant 
industries and particularly with industrial matters, of the 
ordinary application of the words used and to take 
account of evidence of that common understanding 
furnished by the previous use of the words in the relevant 
organisation's rules and in statutory provisions, 
decisions, determinations, awards, reports and other 
papers concerned with the relevant industry or 
industries. In those respects, the question of the proper 
construction of particular words in the eligibility 
provisions of a registered organisation may involve 
reference to and the determination of questions of 
facts". 

In my view, to limit the business of a catering 
contractor in this context to the provision of food and 
drink as the appellant asserts, is to ignore the special 
understanding within the mining and catering industries 
as to the nature of the undertaking of catering 
contractors. The evidence adduced in the proceedings 
before the Commissioner suggests that the provision of 
janitorial services along with the provision of food and 
drink by catering contractors is very much a part of a 
single business enterprise, at least in the context of the 
mining industry. Although it has to be acknowledged 
that an enterprise may be engaged concurrently in more 
than one industry at the same venue, suggesting that 
those employed exclusively in cleaning activities are 
engaged in an industry separate from that of a catering 
contractor divides the enterprise of catering contractors 
in a way which is inconsistent with the history 
surrounding the rule. The evidence does not suggest that 
where a catering contractor provides janitorial services, 
food and drink that those concerned with industrial 
matters affecting the business of catering contractors in 
the mining industry regard them as separate industries. 
Rather, as the President has observed, they have been 
regarded by most, including the Commission, as together 
comprising a single industry or enterprise having the 
substantial character of providing catering facilitis which 
include, or to which are linked, janitorial services. In that 
event, it involves no strain on the language contained in 
subrule 4(c) of the Union's eligibility rule to suggest that 
the employees of such a contractor even though they are 
exclusively engaged in providing cleaning or other 
janitorial services, are nonetheless in reality employees of 
a catering contractor carrying on business as such. Thus 
in my view the Commissioner correctly concluded that 
such employees were entitled to be members of the 
Federated Liquor and. Allied Industries Employees 
Union of Australia, Western Australian Branch, Union 
of Workers rather than members of the appellant. 

Whilst I take the view that the business of a catering 
contractor in this context should be interpreted 
somewhat widely, it is in my opinion taking too much of 
a licence to interpret the Union's eligibility rule as 
extending to contractors who supply cleaning services 
independent of the provisions of catering facilities. The 
extension in subrule 4(c) applies not simply to employees 
of catering contractors but to employees of businesses 
carrying on "business as a catering contractor". To 
suggest that a contractor who provides cleaning services 
without also providing food and/or drink is a catering 
contractor is a strain on the English language which 
neither the terms nor the content of the eligibility rule 
warrants. Were it otherwise, it would be impossible to 
determine the difference between the business of a 
cleaning contractor and that of a catering contractor, a 
distinction which I suggest is popularly recognised and 
well established. Moreover, there is nothing in the 
evidence to suggest that those associated with industrial 
matters affecting the mining industry in the Pilbara 
interpret the business of a catering contractor in such a 
quaint way. Indeed, the evidence adduced in these 
proceedings is that at least one catering contractor when 
it contracts to provide only cleaning services in the 

mining industry does so in the name of a separate 
business. Unless the cleaning services are provided as 
part of, or incidental to, the provision of catering 
services, I do not consider it can sensibly be said that the 
common purpose of the work is the provision of catering 
services, which I suggest is an essential ingredient of 
being engaged in the business of a catering contractor. 

The cross appellant suggested that employees engaged 
in cleaning accommodation facilities should be 
considered as working in the accommodation industry as 
envisaged by subrule 4(a) if the Union's eligibility rule. 
Whilst it seems reasonable to conclude that the 
accommodation facilities in question aptly fit the spirit if 
not the letter of' 'service flats and/or apartment houses" 
as envisaged by the subrule, it does not follow that simply 
because one cleans such premises he is thereby employed 
"by or in" the industries designated by the description of 
those premises. As Gibbs C.J. noted in Re Isaacs; (supra) 
at p. 90 "it is not enough that the products of the worker 
are used in the industry or that the products of the 
industry are used by the worker". An employer who 
provides the cleaning services inthe circumstances under 
review does not on the evidence manage the 
accommodation facilities or in any other way carry on 
the industry normally associated with the premises in 
question. Rather, their business is simply to provide 
cleaning services for those premises. That is the sole end 
to which the enterprise is designed and to which the 
employees work. In those circumstances, the 
Commissioner was right to conclude that employees of 
businesses, even though owned by a catering 
contractor, providing cleaning services and no more, are 
engaged in the cleaning industry rather than in the 
business of a cleaning contractor. They are thus eligible 
for membership of the Federated Miscellaneous Workers 
Union of Australia, Hospital, Service and Miscellan- 
eous, WA Branch rather than the Federated Liquor and 
Allied Industries Employees Union of Australia, 
Western Australian Branch, Union of Workers. 

I therefore agree that both the appeal and the cross 
appeal should be dismissed. 

COMMISSIONER COLEMAN: I also agree that the 
appeal and the cross appeal should be dismissed and have 
nothing to add. 

THE PRESIDENT: By unanimous decision of the Full 
Bench the appeals are dismissed and an order to that 
effect will issue. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 593 of 1986. 

Between the Federated Miscellaneous Workers Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch, Appellant and Federated Liquor and 
Allied Industries Employees Union of Australia, 
Western Australian Branch, Union of Workers and 
Others, Respondents. 

No. 610 of 1986. 
Between Federated Liquor and Allied Industries 

Employees Union of Australia, Western Australian 
Branch, Union of Workers, Appellant and the 
Federated Miscellaneous Workers Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch and Others, Respondents. 

Before the Full Bench. 
His Honour the President DJ. O'Dea. 

Commissioner G.L. Fielding. 
Commissioner W.S. Coleman. 
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Order. 
THESE matters having come on for hearing before the 
Full Bench on 28 August 1986 and having heard Mr P.J. 
Sharkey (of Counsel) on behalf of the Federated 
Miscellaneous Workers Union of Australia, Hospital, 
Service and Miscellaneous, WA Branch and Mr J.R. 
Brooksby (of Counsel) on behalf of the Federated 
Liquor and Allied Industries Employees Union of 
Australia, Western Australian Branch, Union of 
Workers and the Full Bench having reserved judgment 
on the matters and judgment being delivered on 30 
October 1986 wherein the Full Bench unanimously 
dismissed the appeals and gave reasons therefor, it is this 
day, the 30th day of October 1986 ordered that the 
appeals be dismissed. 

By the Full Bench. 

(Sgd.) D. J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 584 of 1986. 

Between the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Appellant and 
Albany Regional Hospital and Others, 
Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea. 

Chief Commissioner B.J. Collier. 
Commissioner J.F. Gregor. 

The 12th day of August 1986. 

Ms H. Handmer on behalf of the appellant. 
Mr J.F. Flood on behalf of the respondents. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. A number of teaching hospitals, which 
are respondents to the Nurses (Public Hospitals) Award 
No. 6 of 1968, provide parking facilities for nursing 
staff. The appellant agreed to the introduction of 

a standard parking charge of $5.00 per month for 
those staff utilising hospital staff car parks 

That arrangement forms part of the trade offs contained 
in a Memorandum of Agreement incorporated in the 
Award, as varied by order of the Commission in Court 
Session so as to provide, inter alia, for a 38 hour working 
week. 

The charge was subsequently reduced to $4.00 to 
provide for the absence of users on account of leave. 

The Federation applied for variation of the award by 
altering the Memorandum of Agreement to provide for 
the introduction of 

a standard parking charge of $4.00 per month for 
those staff working an average of 38 hours per week 
and who utilise the hospital staff carparks. Staff 
who regularly work part-time hours less than an 
average of 28.5 hours per week and who utilise the 
car parks shall be charged $2.40 per month. 

The application was made on the ground that the 
award in question specifically provides for part-time 
employment and all monetary entitlements for such 
employees are paid on a pro rata basis notwithstanding 
the prescription of such rates as weekly amounts. It was 
seen as inconsistent to apply a change to part-time 
employees on other than a pro rata basis. 

The basis of the proposed variation to the award was 
the Federation's contention that it would reflect that 
which was agreed upon in the trade off. However the 
terms of the agreement simply will not bear such an 
interpretation and the Federation was forced to call in 
aid, provisions of the award regarding the pro rata basis 
of entitlements to part-time nurses, but without success. 

It was not shown that the parties intended to treat part- 
time employees any differently from what was agreed for 
all staff. No reference was made to any pro rata 
arrangements and indeed according to the respondent's 
version, the secretary of the Federation made no 
distinction between part-time and full-time staff when 
negotiating trade offs. 

The tenor of the Federation's arguments belied the 
claim that it was not seeking to amend the terms of the 
Memorandum of Agreement. The Commission 
considered that amendment was in fact the purpose and 
rejected the application because the agreement 
constituted one of the bases on which the Commission in 
Court Session approved the variation to the award which 
implemented a 38 hour week in the industry and the 
Federation had failed to show that there were unforeseen 
circumstances sufficient to justify variation of that 
agreement. 

Whatever merit there may be in providing lower 
parking charges for part-time nurses we think the 
Commission was justified in rejecting the application 
there being no reason to depart from the terms of the 
trade off. The grounds of appeal contain no basis for 
interfering with that decision. We therefore propose that 
the appeal be dismissed. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 584 of 1986. 

Between the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Appellant and 
Albany Regional Hospital and Others, 
Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea. 

Chief Commissioner B.J. Collier. 
Commissioner J.F. Gregor. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 29th day of July 1986 and having heard Ms 
H. Handmer on behalf of the appellant and Mr J.F. 
Flood on behalf of the respondents and the Full Bench 
having reserved judgment on the matter and judgment 
being delivered on the 12th day of August 1986 wherein 
the Full Bench unanimously dismissed the appeal, and 
gave reasons therefor, it is this day, the 12th day of 
August 1986 ordered that the appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 
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^ FULL BENCH — 

Unions — Application for 
alteration of rules — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 608 of 1986. 
In the matter of the Industrial Relations Act 1979 and 

in the matter of an application by The Western 
Australian Carpenters and Joiners, Bricklayers and 
Stoneworkers Industrial Union of Workers to 
change its name and to alter rule 1 .—Membership of 
its registered rules. 

Before the Full Bench. 
His Honour the President D.J. O'Dea. 
Senior Commissioner G.G. Halliwell. 

Commissioner O.K. Salmon. 
The 23rd day of October 1986. 

Mr D.H.Schapper (of Counsel) on behalf of the 
applicant. 

Mr G.C.S. Rogers objecting on his own behalf. 
Mr T.P. Daly objecting on behalf of The United 

Furniture Trades Industrial Union of Workers, WA and 
The West Australian Timber Industry Industrial Union 
of Workers, South-West Land Division. 

Mr C.D. Panizza objecting on behalf of the Federated 
Clerks' Union of Australia Industrial Union of Workers, 
WA Branch. 

Mr S.M. Billing objecting on behalf of the Australian 
Builders' Labourers' Federated Union of Workers, 
Western Australian Branch. 

Mr L.J. Irwin objecting on behalf of the Association 
of Draughting, Supervisory and Technical Employees 
Western Australian Branch and the Foremen 
(Government) Industrial Union of Workers, WA. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This application is brought by The 
Western Australian Carpenters and Joiners, Bricklayers 
and Stoneworkers Industrial Union of Workers pursuant 
to section 62 of the Industrial Relations Act 1979 seeking 
authority to register an alteration to its name and a 
number of alterations to the rule relating to the 
qualification of persons for membership. 

It is intended to provide in rule 2.—Name that "The 
name of the Union shall be 'The Building Workers' 
Industrial Union of Australia, Western Australian 
Branch'". The basis of the desire for change is that the 
proposed name is one by which the union has come to be 
commonly known. The applicant is affiliated with The 
Building Workers' Industrial Union of Australia which is 
an organisation registered with the Australian 
Conciliation and Arbitration Commission and the 
applicant acts as agents for that organisation for 
industrial purposes and is constituted as its branch in 
Western Australia. 

The proposed alteration of name was opposed 
primarily by two objectors, Mr G.C.S. Rogers on his 
own behalf as a member of the union and the Australian 
Builders' Labourers' Federated Union of Workers, 
Western Australian Branch (The ABLFU). The basis of 
objection was that the proposed name is not properly 
descriptive of those who are eligible for membership and 
has a propensity to confuse. With some exceptions, those 
who are eligible for membership of the applicant union 
are similar to those who are eligible for membership of 
The Building Workers' Industrial Union of Australia. 
The fact of the matter is that that organisation and the 
applicant have for a considerable time had close 
associations of a formal or informal kind. Prior to a 
recent amendment, the rules of the applicant contained a 

description of its as a branch of The Building Workers' 
Industrial Union of Australia. Mr Mak who is an 
organiser with the applicant spoke of his experience over 
some three years and described the applicant as being 
commonly known by the proposed name by persons with 
whom he had contact in the industrial field. Notwith- 
standing that the statutory notice was given to members 
as to their right to object to the proposed alterations, Mr 
Rogers is the only member to indicate opposition to the 
name change. 

The ABLFU asserts that the proposed name would be 
deceptive by creating the impression that the applicant 
covered all building workers in Western Australia. In our 
opinion that is not an objection of substance for the 
reason that there is no constitutional overlap which could 
result in potential members of the ABLFU being 
deceived or misled, furthermore there is no organisation 
registered under a name idential with or resembling the 
proposed name other than the Federal organisation 
which expressly supports the alteration of the applicant's 
name as proposed. For these reasons we consider the 
objections which have been raised are untenable and we 
propose to authorise the change of name. 

The applicant seeks a number of alterations to rule 1 
which at present is in the following form: 

Rule 1—Membership. 
The Union shall consist of an unlimited number 

of persons whether male or female, employed, or 
usually employed, or qualified and desirous of being 
employed in the State of Western Australia as:— 

Carpenters and/or joiners (including ships' 
carpenters and joiners, carpenters employed on 
jetties, and wharves, dams and bridges). 
And 

Bricklayers, stoneworkers, stonemasons, 
marble masons. 
And 

Stone, marble or slate polishers, stone, marble 
or slate machinists and stone, marble or slate 
sawyers inthe industry of monumental masonry. 

Or as foreman or sub-foreman or apprentices 
to or in any of the foregoing trades together with 
such other persons as have been elected officers of 
or been employed by the Union and who have 
been admitted to membership thereof. 

A person shall not be a member of the Union 
who is not a worker except in the capacity of an 
honorary member or a member who or whose 
personal representative is entitled to some 
financial benefit or financial assistance under the 
Rules of the Union while not being a worker. 

It is proposed to delete from the recital in that rule the 
words "whether male or female" and "or qualified and 
desirous of being employed" which are redundant 
expressions and there is no objections to the rule altered 
in this way. 

It is proposed to add a classification described as 
"joinery assemblers" on the grounds that there are 
employees for whom the applicant has award coverage 
and it is intended to bring the constitutional coverage of 
the applicant into line with its industrial coverage. Mr 
Schapper (of Counsel) who appeared for the applicant 
stressed that it was not intended to extend eligibility for 
membership beyond the scope of existing award coverage 
of the classification "jonery assemblers", for which 
reason it is desired to add that classification to the 
eligibility rule. He referred to the rejection of an 
application to amend the Timber Yard Workers' Award 
No. 11 of 1951 by adding a new classification 
"Assembler of Flush Panel Doors", the application 
being rejected because it was found that the work 
performed involved work which fell within the definition 
of a joiner under the Building Trades Award No. 24 of 
1958 (see 44 WAIG 728). Mr Schapper next referred to 
the introduction into the Building Trades Award No. 24 
of 1958, of a classification "Assemblers of flush panel 
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doors'' (see 46 WAIG 766 at 793-795 and also at 808). He 
referred as well to the Building Trades Award 1968 which 
includes the following classifications: 

"Joiner-Assembler A" means a worker who in 
the manufacturing of any article is: 

(i) wholly engaged in assembling prepared 
pieces of timber or other material (which is 
dressed, morticed, tenoned or otherwise 
prepared by machining) by cramping, 
nailing, screwing, glueing, or fastening in 
any way; 

(ii) not responsible for the dimensions of the 
article other than by checking with gauges 
or other measuring instruments, but may 
be required to trim, dress and/or sand 
such prepared articles (excluding the 
fitting of joints) in accordance with 
instructions given by a tradesman joiner. 

"Joiner-Assember B" means a worker engaged 
exclusively in repetitive assembly of joinery 
components on any automatic, semi-automatic or 
single purpose machine and whose work may 
include: 

(i) the repetitive assembling of component 
parts of any article in predetermined 
positions in which no fitting or adjustment 
is required; 

(ii) the attachment of accessories, such as 
window fasteners, casement stays or 
balances, to articles in pre-determined 
prepared positions provided that no such 
worker shall be responsible for the setting 
up of machines or the dimensions of the 
products. 

(57 WAIG 1203 at 1205.) 
In his evidence, Mr Mak told joinery businesses which 

employed persons assembling materials such as timber, 
aluminium and plastic substances as doors, door frames, 
windows and window frames as well as partitioning. In 
his experience if such persons so employed are union 
members they are members of the applicant which 
according to Mr Mak services their industrial conditions. 
There are some 100 to 125 such employees involved. 

Mr Daly, who is the Secretary of the United Furniture 
Trades Industrial Union of Workers, WA, claimed on 
behalf of that union that there is no need to add "joinery 
assemblers" to the applicant's eligibility rule, 
substantially because the work involved in assembling 
joinery is the work of a joiner and is already covered. The 
union's concern is that the definitions referring to joiner 
assemblers which we have earlier referred to as contained 
in the Building Trades Award is very similar to that of an 
assembler as described in the Furniture Award. Basically 
there is concern at what is seen as a blurring of 
demarcation between the true joiner assembler and a 
person assembling furniture, but, on the understanding 
that the proposed extension is limited to making eligible 
for membership an employee engaged in assembling 
joinery components, it appears to us that there is no 
overlapping of eligibility for membership involving the 
objecting union. There is no overlap between a joinery 
assembler and a furniture assembler although there may 
be practical industrial difficulties. In this regard we think 
it is appropriate to point out what was said in respect of 
carpenters and non-tradesman doing formwork in the 
judgment of the Full Bench on the occasion of an earlier 
application by the applicant: 

Even if it is accepted that industrial difficulties 
exist in allocating elements of the work between 
carpenters and non-tradesmen that is not a matter of 
concern to the Full Bench whose interest in these 
proceedings is limited to the question of whether the 
preservation of the reference to carpenters in the 
new rule creates overlapping of eligibility for 
membership. Plainly it does not. 

Contrary to the persistent and wholly unjustified 
assertions ofmany of those who espouse an interest 

in this area of the law, the work which an employer 
can lawfully require an employee to perform is 
dictated by the employee's contract of service and 
by award prescription, including orders by way of 
demarcation, and not by the constitution rule of an 
organisation of employees. 

I therefore accept Mr Schapper's submission that 
it is no part of the task of the Full Bench in these 
proceedings to attempt a solution to the alleged 
difficulties in the allocation of work between 
carpenters and labourers in work associatd with 
formwork carpentry by taking a brush to that 
portion of the applicant's constitution rule where as 
here there is no overlapping of eligibility of 
membership between the organisations. 

(66 WAIG 136 at 139.) 

Objection to this part of the application was also taken 
by The West Australian Timber Industry Industrial 
Union of Workers, South-West Land Division which 
claimed that it raised a potential for industrial 
disputation through overlapping of eligibility for 
membership. The only indication as to how the objector 
would be affected related to two persons engaged in 
assembling joinery at a timber mill in Yarloop. There was 
no effort to show that the eligibility rule of the objector 
enabled it to enrol these employees as members and 
accordingly the objection is simply not sustained. 

In addition it is proposed by the application to add 
"labourers in the industry of monumental masonry". In 
the earlier application referred to the applicant was 
successful in obtaining coverage of "stone, marble or 
slate polishers, . . . machinists and . . . sawyers in the 
industry of monumental masonry" but were refused 
coverage to include "and all other persons engaged in the 
dressing and preparation and/or erection of stone, 
marble or slate". In the course of the judgment of the 
Full Bench it was said: 

Although stonemasons and labourers work from 
time to time as a team on building construction sites 
the evidence which has been adduced does not 
enable me to conclude that when they do so the 
work is other than an incident of the industry in 
which stonemasons are customarily employed. And 
that industry is stonemasonry. It is not the building 
or construction industry. 

(at page 141.) 

The applicant now seeks to cover semi-skilled persons 
who are employed and paid as labourers in the 
monumental masonry industry who are required to 
operate machines which polish, cut and dress stone. The 
ABLFU objected to this part of the application and Mr 
Billing submitted that the applicant presently had 
sufficient coverage, given evidence that the major and 
substantial employment of persons employed in 
monumental masonry establishments is to carry out a 
broad range of duties including those of sawyers, 
polishers and machinists and those persons are only 
occupied for a short part of their time on labouring 
duties. Nevertheless there are persons who are employed 
and paid as labourers and as indicated in the passage 
from the earlier judgment such persons are employed in 
the monumental stonemasonry industry not the building 
or construction industry. In our opinion there is no valid 
reason why this part of the application should not be 
authorised. 

Under the present terms of rul 1.—Membership the 
applicant has coverage of persons who are employed as 
foreman or sub-foreman and the proposed alteration to 
the rule includes what may be described as an 
insignificant re-arrangement which involves the 
substitution of the conjunction "and" for the words "or 
as" in reference to their employment. In its present form 
that part of the rule was earlier subject to the scrutiny 
applied by the Full Bench in relation to section 55(5) of 
the Act because the applicant sought to substitute a new 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 343 

composite rule and the Full Bench took the view that 
each component should be subject to scrutiny. It was 
said: 

By section 62(4) of the Act section 55 is expressed 
to apply to an application for the registration of an 
amendment to a rule which relates to eligibility for 
membership with such mofidications as are 
necessary. By section 55(5) the Full Bench is 
commanded to refuse an application where the 
effect of it would entitle an organisation to enrol as a 
member some or all of the persons eligible for 
membership of another organisation. 

In my view the Full Bench is here required to heed 
that command not because of the vehicle by which 
the amendment comes before it but because the 
application seeks to substitute a new composite rule 
each component of which is subject to scrutiny of 
the kind required by section 55(5). If any part of the 
rule which now exists results in overlapping of 
eligibility for membership the Full Bench is 
commanded to refuse its registration to the extent of 
the overlap unless there is good reason not to do so. 
In my view that is no less the case because the 
relevant component may be extant. 

I draw comfort for that view from the dicta of the 
Full Bench and of the Western Australian Industrial 
Appeal Court in the Federated Miscellaneous 
Workers' Union of Australia, Western Australian 
Branch and Hospital Employees' Industrial Union 
of Workers, WA and the Cleaning Security and 
Allied Employees Union and Pre-School Teachers' 
and Associates Union of Western Australia 
(Union of Workers) v. Hospital Salaried Officers 
Association of Western Australia (Union of 
Workers) (62 WAIG 1842 and 62 WAIG 2413). 

(at page 139.) 

On that occasion there was no objection of the present 
kind. In this case Mr Irwin, on behalf of The Association 
of Draughting, Supervisory and Technical Employees 
Western Australian Branch and on behalf of the 
Foreman (Government) Industrial Union of Workers, 
WA, has objected to this part of the application 
substantially upon the ground that, in its proposed form, 
rule 1.—Membership will overlap because the rules of 
the objecting unions enable them to enrol foremen as 
members. Mr Irwin indicated that there was no objection 
to the remainder of the application so long as the 
objection to coverage of foremen was accommodated. 
Mr Schapper pointed out that the applicant has enjoyed 
coverage of foremen for many years and this Bench was 
urged to disregard the objections particularly as there 
had been no objection when on the earlier occasion the 
Full Bench had confirmed the applicant's coverage. 

We are satisfied that the proper approach when 
considering these objections requires us to take account 
of the requirements of section 55(5) in respect of each 
component of the composite rule which the applicant is 
seeking to substitute. The rules have for many years 
permitted the applicant to enrol as a member a person 
employed as foreman or sub-foreman in the trades 
covered by rule 1, nevertheless we consider that section 
55(5) obliges us to refuse the application in this respect on 
the ground that the rules of the objectors, relating to 
membership enable them to enrol some or all such 
persons. 

Subject to the above it is intended that the Registrar 
will be authorised to register the alterations sought by the 
application but adjusted in the following respects:— 

1. As a result of an agreement to accommodate 
an objection by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
the following words of exclusion will be added to 
that part of the rule dealing with persons employed 
by the applicant union:— 

. . . except such persons who are eligible for 
membership of the Federated Clerks' Union of 
Australia Industrial Union of Australia, WA 
Branch as at the day of October 1986 (insert 
date of authorisation of alterations) and whose 
major and substantial duties are clerical. 

2. As a result of objections by Mr Rogers, the 
final paragraph of the existing rule is to be retained. 

The minutes of the proposed alteration will now issue 
and these may be addressed consequent upon the 
determination of the question of coverage of the foremen 
and sub-foremen. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 608 of 1986. 

Between in the matter of the Industrial Relations Act 
1979 and in the matter of an application by The 
Western Australian Carpenters and Joiners, Brick- 
layers and Stoneworkers Industrial Union of 
Workers to change its name and to alter rule 1.— 
Membership of its registered rules. 

Before the Full Bench. 
His Honour the President D.J. O'Dea. 
Senior Commissioner G.G. Halliwell. 

Commissioner O.K. Salmon. 
The 11th day of December 1986. 

Supplementary Reasons for Decision. 
THE PRESIDENT: Subsequent to the issuance of the 
reasons for decision on 23 October 1986 the question of 
the coverage of the foreman and sub-foreman was the 
subject of discussions between the applicant and the 
appropriate objecting unions. 

As a result of those discussions an accord was reahed 
and reflected in a proposed amendment to the minutes, 
which was submitted to the Full Bench. 

The fact that the rules have for many years permitted 
the applicant to enrol such persons as members, and the 
proposed amendment which accommodates the 
objections of those whose rules relating to membership 
also permit them to enrol them, makes it unlikely that the 
overlapping of eligibility will have any harmful effect. 
The Full Bench was therefore satisfied that there is good 
reason to permit registration consistent with section 
55(5). 

Accordingly the proposed amendment to the minutes 
was ratified by the Full Bench and an order issued in the 
form of the amended minutes. 

It has become more apparent that we must follow this 
approach after mature consideration than may have been 
indicated at the hearing and we therefore think that the 
fair and expeditious course is to notify the applicant and 
the objectors concerned pursuant to section 26(3) and 
afford them an opportunity to be further heard as to 
whether there are reasons to permit registration notwith- 
standing the overlap. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 608 of 1986. 

Between in the matter of the Industrial Relations Act 
1979 and in the matter of an application by The 
Western Australian Carpenters and Joiners, Brick- 
layers and Stoneworkers Industrial Union of 
Workers to change its name and to alter rule 1.— 
Membership of its registered rules. 

Before the Full Bench. 
His Honour the President D.J. O'Dea. 
Senior Commissioner G.G. Halliwell. 

Commissioner O.K. Salmon. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on 2 October and 11 December 1986 and having 
heard Mr D.H. Schapper (of Counsel) on behalf of the 
applicant; Mr G.C.S. Rogers objecting on his own 
behalf; Mr T.P. Daly objecting on behalf of the United 
Furniture Trades Industrial Union of Workers, WA and 
the West Australian Timber Industry Industrial Union of 
Workers, South-West Land Division; Mr C.D. Panizza 
objecting on behalf of the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch; Mr 
S.M. Billing objecting on behalf of the Australian 
Builders' Labourers' Federated Union of Workers, 
Western Australian Branch and Mr L. J. Irwin objecting 
on behalf of the Association of Draughting, Supervisory 
and Technical Employees Western Australian Branch 
and the Foremen (Government) Industrial Union of 
Workers, WA and the Full Bench having determined that 
the change to the name of the applicant should be 
approved and the alteration to rule 1.—Membership 
should be allowed in an amended form, it is this day, the 
11th day of December 1986 ordered that the Registrar 
register an alteration to the registered rules of the 
applicant as follows:— 

1. Rule 1.—Membership: Delete this rule and 
insert in lieu:— 

Rule 1.—Membership. 
The Union shall consist of an unlimited number 

of persons employed, or usually employed in the 
State of Western Australia as:— 

Carpenters and/or joiners (including ships' 
carpenters and joiners, carpenters employed on 
jetties and wharves, dams and bridges) and joinery 
assemblers, 
and 

Bricklayers, stoneworkers, stonemasions, marble 
masons, 
and 

Stone, marble or slate polishers, stone, marble or 
slate machinists, stone, marble or slate sawyers and 
labourers in the industry of monumental masonry, 
and 

Foreman, sub-foreman or apprentices to or in any 
of the foregoing trades provided that no foreman 
tradesman or sub-foreman tradesman (except acting 
foremen tradesmen or acting sub-foremen 
tradesmen) who is eligible for membership of The 
Foremen (Government) Industrial Union of 
Workers, WA as at the 11th day of December 1986 
shall be eligible for membership of the Union, 
and 

Such other persons who have been elected 
Officers of the Union or are employed by the Union 
except such persons who are eligible for membership 
of the Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch as at the 
11th day of December 1986 and whose major and 
substantial duties are clerical. 

A person shall not be a member of the Union who 
is not a worker except in the capacity of an honorary 
member or a member who or whose personal 

representative is entitled to some financial benefit or 
financial assistance under the Rules of the Union 
while not being a worker. 

2. Rule 2.—Name: Delete this rule and insert in 
lieu:— 

Rule 2.—Name. 
The name of the Union shall be "The Building 

Workers' Industrial Union of Australia, Western 
Australian Branch. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

No. 608 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Western 
Australian Carpenters and Joiners, Bricklayers and 
Stoneworkers Industrial Union of Workers to 
change its name and to alter rule 1.—Membership of 
its registered rules. 

Decision. 
HAVING been directed by the Full Bench, I have this 
day registered a change of name and an alteration to rule 
1.—Membership of the registered rules of the applicant 
organisation in terms of the order as given on the 11th 
day of December 1986. 

Dated at Perth this 11th day of December 1986. 

R.C. LOVEGROVE, 
Acting Deputy Registrar. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 923 of 1986. 

In the matter of the Industrial Relations Act 1979 and 
in the matter of an application by The Master 
Painters, Decorators and Signwriters Association of 
Western Australia, Industrial Union of Employers, 
Perth for the substitution of a new set of rules for 
the registered rules including an alteration to the 
eligibility for membership rules. 

Before the Full Bench. 
His Honour the President D.J. O'Dea. 

Chief Commissioner B.J. Collier. 
Commissioner O.K. Salmon. 

The 4th day of December 1986. 
Mr S.I. Henry on behalf of the Applicant. 

Reasons for Decision. 
(Given Extemporaneously). 

THE PRESIDENT: This is an application by The Master 
Painters, Decorators and Signwriters Association of 
Western Australia, Industrial Union of Employers, 
Perth, pursuant to section 62 of the Industrial Relations 
Act 1979, by which it seeks to alter its rules by 
substituting a new set of rules for the existing rules. In so 
far as this application before the Full Bench is concerned, 
there is the substitution of new rules relating to eligibility 
for membership. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 345 

The requirements of the Act and the Regulations have 
been complied with and we propose to authorise the 
Registrar to register the relevant substitute rules subject 
to a minor correction to rule 4.—Scope and Extent of the 
Painting and Decorating Industry and, without making it 
a condition, on the basis of having drawn to the attention 
of the Association a difficulty perceived in respect of 
subrule 7.—Teaching Members of rule 6.—Membership. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 923 of 1986. 

In the matter of the Industrial Relations Act 1979 and 
in the matter of an application by The Master 
Painters, Decorators and Signwriters Association of 
Western Australia, Industrial Union of Employers, 
Perth for the substitution of a new set of rules for 
the registered rules including an alteration to the 
eligibility for membership rules. 

Before the Full Bench. 
His Honour the President D.J. O'Dea. 

Chief Commissioner B.J. Collier. 
Commissioner O.K. Salmon. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on 4 December 1986 and having heard Mr S.I. 
Henry on behalf of the applicant, there being no party 
desiring to be heard in opposition thereto, and the Full 
Bench having considered and approved the application 
as it relates to the eligibility for membership rules, it is 
this day, the 4th day of December 1986 ordered that the 
Registrar at the time of substituting the new set of rules 
for the registered rules, register:— 

1. A change of the name of the applicant so that 
rule 1.—Name reads as follows:— 

1.—Name. The Association shall be known 
as "The Master Painters, Decorators and 
Signwriters Association of Western Australia 
(Union of Employers)" hereinafter referred to 
as "the Association". 

and 
2. Rule 3.—Constitution; rule 4.—Scope 

and Extent of the Painting and Decorating 
Industry and rule 6.—Membership in the terms 
of the application as filed on 18 September 1986 
subject to the word "deem" in the first line of 
rule 4 being deleted and replaced by the words 
"be deemed". 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

No. 923 of 1986. 
In the matter of the Industrial Relations Act 1979 and in 

the matter of an application by "The Master 
Painters, Decorators and Signwriters Association of 
Western Australia Industrial Union of Employers" 
for alteration of rule 1.—Name, rule 3.— 
Constitution, rule 4.—Scope and Extent of Painting 
and Decorating Industry, rule 6.—Membership. 

Decision. 
HAVING been directed by the Full Bench, I have this 
day registered an alteration to rule 1, rule 3, rule 4 and 
rule 6 of the registered rules of the applicant 
organisation, in terms of the order as given on the 4th 
day of December 1986. 

Dated at Perth this 4th day of December 1986. 

(Sgd.) R.C. LOVEGROVE, 
Acting Deputy Registrar. 

FULL BENCH — 
Unions — Application for 

registration — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 442 of 1986. 

In the matter of the Industrial Relations Act 1979 and 
in the matter of an application by the Disabled 
Workers' Union of Western Australia for 
registration as an organisation of employees. 

Before the Full Bench. 
His Honour the President D.J. O'Dea. 

Chief Commissioner B.J. Collier. 
Commissioner G.L. Fielding. 

The 6th day of November 1986. 

Mr A.R. Beech on behalf of the applicant. 
Mr J.D. Kirwan objecting on behalf of the Hospital 

Salaried Officers Association of Western Australia 
(Union of Workers). 

Mr C.D. Panizza objecting on behalf of the Federated 
Clerks' Union of Australia Industrial Union of Workers, 
WA Branch. 

Mr L.J. Irwin objecting on behalf of the Association 
of Draughting, Supervisory and Technical Employees 
Western Australian Branch. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. In this application an unregistered 
organisation seeks to be registered, by authority of the 
Full Bench, as The Disabled Workers' Union of Western 
Australia representing those who are, by definition, 
permanently incapacitated for work but who are eligibel 
for membership because they: 

(i) are employed, or usually employed in a 
sheltered workshop; 

(ii) are recipients of the Sheltered 
Employment Allowance as prescribed by 
the Social Security Act 1947; and 

(iii) are not employed in a professional, 
administrative, supervisory or technical 
capacity or in a clerical capacity within the 
administration of a sheltered workshop. 

The expression "sheltered workshop" derives its 
meaning from relevant provisions of the Handicapped 
Persons Assistance Act 1974 (Commonwealth) and the 
expression "sheltered employment allowance" from the 
Social Secuity Act 1947 (Commonwealth). A sheltered 
workshop is a place at which a non Government 
organisation, carried on otherwise than for profit or gain 
to its individual members, provides or proposes to 
provide paid employment for disabled persons. 
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No organisation similar to the applicant is registered 
with the Western Australian Industrial Relations 
Commission or any similar tribunal but evidence before 
us indicated that, in their employment, disabled workers 
experience problems relating to conditions of their 
employment such as different conditions of work for 
persons engaged in similar tasks. We heard from a 
number of persons so employed, and from the Executive 
Director of the Paraplegic-Quadriplegic Association of 
Western Australia (Inc), on behalf of Para-Quad 
Industries, which it conducts and on behalf of Good 
Samaritan Industries. We also heard from the General 
Manager of FCB Industries. The foregoing are all 
sheltered workshops and employ in excess of 700 
disabled persons. When compared with the workforce at 
large persons in sheltered workshops may have less 
interest in matters of industrial concern but in some 
respects their problems are unique as a result of working 
with their disabilities. We have no doubt that they 
experience real problems and there is a genuine need for 
disabled employees to associate for the protection and 
furtherance of their industrial interests. 

An expression of support for the registration of the 
applicant as a union was indicated on behalf of a number 
of existing unions and on behalf of the Trades and 
Labour Council. Furthermore those who spoke on 
behalf of the sheltered workshops to which we have 
referred encouraged the move for a registered union for 
disabled employees. 

The application was opposed by the Federated Clerks' 
Union of Australia Industrial Union of Workers, WA 
Branch, the Hospital Salaried Officers Association of 
Western Australia (Union of Workers) and The 
Association of Draughting, Supervisory and Technical 
Employees Western Australian Branch, all of which 
objected to registration of the organisation. Their 
objections were largely removed by amendment to the 
proposed eligibility rule which, in some measure, 
excluded from eligibility those employed in a capacity 
which would render them eligible for membership of the 
objectors. As a result of the amendment the objectors 
did not persist with their opposition and the objections 
were not sustained. 

In sheltered workshops disabled persons are engaged 
in work of various kinds normally performed by the 
members of existing unions, and in a number of different 
capacities. Undoubtedly there are registered 
organisations whose rules relating to membership enable 
them to enrol some or all of the persons eligible for 
membership of the applicant, in the terms set out in 
section 55(5) of the Industrial Relations Act 1979, which 
requires the Full Bench to refuse registration unless good 
cause be shown. The mandatory nature of that command 
was noted by the Full Bench in an application by the 
Federated Miscellaneous Workers Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch (see 65 
WAIG 1091 at 1092 and 1093). The approach that was 
there adopted was endorsed upon appeal by the Western 
Australian Industrial Appeal Court (65 WAIG 2033). At 
page 2036 it was said: 

No doubt, in any particular case the Full Bench 
will take account of the extent of the potential 
overlapping in determining whether or not it is 
satisfied that there is good reason to permit the new 
registration but that is a matter for the Full Bench to 
consider and is not something which the statute 
seeks to control by laying down criteria. 

An application for registration by the Federated Iron 
Workers Association of Australia, Industrial Union of 
Workers, Western Australian Branch was refused in 
accordance with section 55(5). In that situation it was 
demonstrated that registration would create competition 
for membership with a large number of existing 
organisations and the applicant failed to show sufficient 
reason to permit registration. That application was 
opposed by a large number of registered organisations, 

by the Trades and Labor Council, and effectively by the 
appropriate minister who intervened in the proceedings 
(see 65 WAIG 1094 at 1096). 

An application for registration by the University of 
Western Australia Academic Staff Association was 
opposed by the Royal Australian Nursing Federation 
upon grounds relating to section 55(5). The Full Bench 
authorised registration because: 

The objection raised little more than the 
possibility of conflict and in the result having heard 
some specific reference to the personnel involved we 
think there is very little likelihood that there will be 
overlapping of eligibility for * membership as 
envisaged under section 55 of the Act. We have in 
fact reached the conclusion that there is no real 
possibility because classifications with which the 
objector is concerned in raising the objection are 
persons employed in terms of the rules of the 
applicant in a quite different industry from that of 
the Royal Australian Nursing Federation, that is, of 
course, the industry or profession of nursing. 

(66 WAIG 852.) 
The applicant in this case has satisfied us that there is 

good reason to permit registration because it seeks to 
cover persons who are, by definition, a discrete group in 
the industrial community due to the nature of the 
employment they undertake as disabaled persons. The 
nature of their employment distinguishes them from 
those employees who would normally be entitled to 
membership of existing unions. The formation of those 
in sheltered employment as a representative group 
deserves encouragement in order that they may be 
assisted to cope with the particular problems of disabled 
employees. We were informed that the intention of the 
applicant to become registered as a union was widely 
known throughout the trade union movement by virtue 
of notice to that effect circulated by the Trades and 
Labor Council. The response to the application indicates 
to us that there is in this instance no real concern about 
the consequences of overlapping of eligibility for 
membership and that there is little likelihood that 
overlapping will give rise to demarcation disputes. 
Finally we noate that the membership of the applicant is 
said to be 406 and we consider that that is reasonably 
representative of what is understood to be about 750 
disabled persons in employment. These matters satisfy us 
that there is good reason to permit registration. 

On 29 October we announced that we intended to 
grant this application and we now propose to authorise 
the Registrar to register the organisation in terms of the 
rules as they have been submitted in the application 
subject to amendment as required to subrule 2 of rule 
6.—Admission to Membership. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 442 of 1986. 

In the matter of the Industrial Relations Act 1979 and 
in the matter of an application by the Disabled 
Workers' Union of Western Australia for 
registration as an organisation of employees. 

Before the Full Bench. 
His Honour the President D.J. O'Dea. 

Chief Commissioner B.J. Collier. 
Commissioner G.L. Fielding. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on 12 August and 28 and 29 October 1986 and 
having heard Mr A.R. Beech on behalf of the applicant; 
Mr J.D. Kirwan objecting on behalf of the Hospital 
Salaried Officers Association of Western Australia 
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(Union of Worker); Mr C.D. Panizza objecting on 
behalf of the Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch; and Mr L. J. 
Irwin objecting on behalf of the Association of 
Draughting, Supervisory and Technical Employees 
Western Australian Branch and the Full Bench having 
found that the registration of the new organisation 
should be authorised and having given reasons for so 
finding, it is this day, the 6th day of November 1986 
ordered that the Registrar register the organisation and, 
pursuant to section 58 of the Act, register:— 

1. The name of the organisation as:— 
The Disabled Workers' Union of Western 

Austraha. 
2. The rules of the organisation in accordance 

with the document filed in the Registry on 21 May 
1986 subject to the following amendments:— 

(a) Rule 5.—Eligibility for Membership: 
Delete this rule and insert in lieu:— 

5.—Eligibility for Membership. 
1. The Union shall consist of an 

unlimited number of persons who: 
(i) are employed, or usually 

employed in a sheltered 
workshop; 

(ii) are recipients of the Shel- 
tered Employment Allow- 
ance as prescribed by the 
Social Security Act 1947; 
and 

(iii) are not employed in a pro- 
fessional, administrative, 
supervisory or technical 
capacity or in a clerical 
capacity within the adminis- 
tration of a sheltered work- 
shop. 

2. In addition to subrule 1. above, the 
Union may admit to membership 
any person holding an office within 
the Union as at the date of registra- 
tion, together with such other 
persons as are appointed Officers 
of the Union; Provided that no 
person shall be eligible to become a 
member who is not an employee 
within the meaning of thelndustrial 
Relations Act 1979. 

(b) Rule 6.—Admission to Membership: 
Delete subrule 2 of this rule and insert in 
lieu:— 

2. Should a member (not a paid 
Official) cease to be eligible for the 
Sheltered Employment Allowance by 
reason other than dismissal or resignation, 
suspension or other disciplinary reason, 
his membership shall be cancelled by the 
State Council or the Executive Committee 
of the Union. 

(c) Rule 49.—Disputes, Offences and 
Penalties: In subrule (6)(b) of this rule the 
word "fron" in the second line to read 
"from". 

(d) Rule 50.—Appeals: In subrule (1) of this 
rule the word "appealant" in the fifth line 
to read "appellant". 

3. The address of the office where the business of 
the organisation is conducted is:— 

"Trades Hall", 74 Beaufort Street, Perth 6000. 

By the Full Bench. 

(Sgd.)D.J.O'DEA, 
[L.S.j President. 
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WESTERN AUSTRALIAN INDUSTRIAL 
RELATIONS COMMISSION. 

I, the undersigned Registrar, hereby give notice that 
pursuant to an Order given to me by the Full Bench, 
numbered 442 of 1986 dated 6 November 1986, I have 
registered an organisation of employees with the name 
"The Disabled Workers Union of Western Australia". 
The organisation is located at 84 Beaufort Street, Perth. 

Dated at Perth this 6th day of November 1986. 

K. SCAPIN, 
Registrar. 

FULL BENCH — 

Unions — 
Cancellation of registration — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1110 of 1986. 

Between Registrar, Applicant and the Commission 
Agents Union of Workers of Western Australia, 
Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea. 

Chief Commissioner B.J. Collier. 
Senior Commissioner G.G. Halliwell. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on 19 February 1987 and having heard the 
Registrar on his own behalf and Mr W.H. Foster on 
behalf of the respondent and the Full Bench being 
satisfied, on the matters and evidence placed before it, 
that the application should be granted and the 
registration of the respondent organisation cancelled, it 
is this day, the 19th of February 1987 ordered:— 

That the registration of the respondent 
organisation be cancelled and that such cancellation 
be effective on and from the date hereof. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

AWARDS/AG RE EM E NTS — 
Application for — 

HOSPITAL ASSISTANT TRAINEESHIP. 
Industrial Agreement No. AGIO of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. AGIO of 1986. 

Between Royal Perth Hospital and Others, Applicants 
and Federated Miscellaneous Workers Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch, Respondent. 

53491—2 
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Agreement. 
HAVING heard Ms M.H. Kuhne on behalf of the 
Applicants and Ms S. Jackson on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
and by consent, hereby orders:— 

That the schedule be registered as an industrial 
agreement. 

Dated at Perth this 19th day of February 1987. 

(Sgd.) J.A.NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Hospital Assistant Traineeship 

Industrial Agreement 1986. 
This Agreement, made pursuant to the provisions of 

the Industrial Relations Act 1979-1984 of Western 
Australia, this . . . day of . . . between the Federated 
Miscellaneous Workers Union of Australia, Hospital, 
Service and Miscellaneous, WA Branch (hereinafter 
referred to as the Union) of the one part and the Board of 
Management, Royal Perth Hospital and others of the 
other part, witnesseth that the parties hereto mutually 
covenant and agree the one with the other as follows — 

1.—Title. 
This Agreement shall be known as the Hospital 

Assistant Traineeship Industrial Agreement 1986. 

2.— Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Conditions of Service. 
5. Rates of Pay. 
6. Long Service Lejve. 
7. Annual Leave. 
8. Contract of Training. 
9. Copies of Agreement. 
10. Term of Agreement. 
11. Completion of Traineeship. 

3.—Scope. 
3.1 This Agreement shall apply to all hospital 

trainees undertaking traineeships as part 
of the Australian Traineeship System and 
shall exclude traineeships offered by the 
Public Service Board under the Public 
Service Act 1979-1982. 

3.2 A "Traineeship" is a system of training 
under the Australian Traineeship system, 
in the knowledge and skills required in 
industry or commerce, comprising 
structured on the job training with an 
employer combined with a period of broad 
based training off the job in a technical 
college or other training institution and for 
the purposes of Western Australia, 
approved under the Western Australian 
Industrial Training Act. 

4.—Conditions of Service. 
The following provisions of the Hospital Workers 

(Government) Award No. 21 of 1966 as amended 
from time to time shall apply mutatis mutandis to 
this Agreement: 

6. Hours. 
7. Spread of Shifts. 
8. Rosters. 
9. Time and Wages Records. 
10. Contract of Service. 
15. Overtime. 
16. Shift Work. 

17. Weekend Work. 
18. District Allowance. 
19. Allowances and Special Provisions. 
21. Public Holidays. 
23. Sick Leave. 
25. Annual Leave. 
26. Compassionate Leave. 
28. Uniforms. 
29. Protective Equipment. 
38. Payment of Wages. 
41. Deduction of Union Dues. 

5.—Rates of Pay. 
(1) Rates of pay will be according to age and as 

follows:— 
16 year old $129.65 60 per cent of 75 per cent 

of Part I Gp 1 
17yearold $151.25 70 per cent of 75 per cent 

of Part I Gp 1 
18 year old $172.86 80 per cent of 75 per cent 

of PartlGp 1 
19 year old $216.08 100 per cent of 75 per cent 

of Part I Gp 1 
(2) Where a trainee has a birthday during the 

traineeship period an increment to the appropriate 
rate, to a maximum of the 19 year old rate, will 
apply. 

6.—Long Service Leave. 
The period of training of a trainee shall be deemed 

to be service for the purposes of accruing long 
service leave. 

In these circumstances, the long service leave 
provisions of the Hospital Workers (Government) 
Award No. 21 of 1966 as amended from time to time 
shall apply mutatis mutandis to this Agreement. 

7.—Annual Leave. 
Trainees shall be entitled to leave as prescribed 

under Clause 25.—Annual Leave of the Hospital 
Workers (Government) Award except that the leave 
will not be taken until the completion of the 
traineeship. 

8.—Contract of Training. 
Trainees will enter into a contract of training with 

the employer. On completion of the traineeship each 
successful trainee will be issued with a certificate in 
accordance with the Industrial Training Act 1975. 

9.—Copes of Agreement. 
Every trainee shall be entitled to have access to a 

copy of this Agreement. 

10.—Term of Agreement. 
This Agreement shall operate from the 

commencement by the trainees of their traineeship 
and shall remain in force until the completion of 
their traineeship. 

11.—Completion of Traineeship. 
A trainee who has satisfactorily completed his 

traineeship shall be guaranteed employment subject 
to merit, diligence and good conduct. 

J. McGinty 
Signed for and on behalf of the Federated 
Miscellaneous Workers Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch. 

J. Taylor 
Signed for and on behalf of the Honourable 
Minister for Health. 

J. Love 
Signed for an on behalf of the Board of Management, 
Royal Perth Hospital. 
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J. Patterson 
Signed for and on behalf of the Board of Management, 
Sir Charles Gairdner Hospital. 

C. Cummins 
Signed for and on behalf of the Board of Management, 
Fremantle Hospital. 

J. Morriss 
Signed for and on behalf of the Board of Management, 
Princess Margaret Hospital. 

C. Medhurst 
Signed for and on behalf of the Board of Management, 
King Edward Memorial Hospital. 

ST JOHN AMBULANCE ASSOCIATION 
IN WA (INC.) WORKERS' COMPENSATION 

— MAKE-UP PAY. 
Agreement No. AG7 of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. AG7 of 1986. 

Between Federated Miscellaneous Workers Unin of 
Australia, Hospital, Service and Miscellaneous, 
Western Australian Branch, Applicant and St John 
Ambulance Association in Western Australia (Inc), 
Respondent. 

Agreement. 
HAVING heard Mr M. Nolan on behalf of the Applicant 
and Mr M.P. Sandy on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent, 
hereby orders:— 

That the attached schedule be registered as an 
industrial agreement. 

Dated at Perth this 29th day of January 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Agreement. 
Schedule. 

(1) This Agreement shall be known as the St John 
Ambulance Association in WA (Inc) Workers' 
Compensation — Make Up Pay Agreement. 

(2) The term of this Agreement shall be for a period of 
12 months from the date hereof. 

(3) This Agreement shall apply to all persons who are 
members of the Applicant Union employed by the 
Respondent. 

(4) An Officer, who as a result of, or during the course 
of, employment, becomes entitled to payment under the 
Workers' Compensation and Assistance Act 1981, shall 
in addition to that payment, receive an amount of money 
from the employer, which is equivalent to the difference 
between the wages (inclusive of all penalties and 
overtime) the Officer would have received had the 
Officer not been unable to continue at work, and the 
amount being paid under the abovementioned Act. 

(5) The payment referred to in Clause (4) of this 
agreement shall, in normal circumstances, continue from 
the date of the initial absence for a minimum period of 
six months. 

(6) An Officer who, at six months from the date of the 
initial absence, produces medical evidence which 
supports a reasonable likelihood of return to full normal 
duties, shall continue to receive the payment referred to 
in Clause (4) of this agreement until the Officer returns to 
work. 

(7) For an Officer to continue to receive payment 
pursuant to Clause (6) of this agreement, they will be 
required to provide the employer with written medical 
advice of continuing good prognosis, at intervals not 
exceeding two months. Where the medical advice 
continues to indicate that there is a reasonable 
expectation of return to former duties, the employer will 
not terminate the services of that Officer, except in a case 
of proven serious and/or wilful misconduct. 

(8) Where an Officer, at or after the six month period 
referred to in Clause (5) of this agreement, produces 
medical advice that he/she is unlikely to return to full 
normal duties, the employer may, at his discretion, 
terminate the services of the Officer. Where the employer 
so terminates the services of an Officer, the employer 
shall no longer be required to continue to pay to the 
Officer, the make-up pay, referred to in Clause (4) of this 
agreement. 

(9) An Officer who qualifies for Workers' 
Compensation payments, will be terminated by the 
employer during the initial six month period referred to 
in Clause (5) of this agreement, where it is proved that the 
Officer is guilty of serious and/or wilful misconduct. In 
such case, the employer will be under no obligation to 
continue the make-up pay referred to in Clause (4) of this 
agreement. 

(10) Should a dispute arise at or after the six month 
period referred to in Clause (5) of this agreement, as to 
whether an Officer's medical prognosis is accurate, the 
matter will be referred to a medical panel as constituted 
under section 70 of the Workers' Compensation and 
Assistance Act 1981. 

(11) Where and Officer in receipt of make-up pay 
referred to in Clause (4) of this agreement, receives a 
lump sum payout in settlement of a claim pursuant to the 
Workers' Compensation and Assistance Act 1981, then 
the employer shall cease all payments to the Officer from 
the date of settlement of the lump sum payment. 

(12) Where the employer intends to terminate the 
services of an Officer pursuant to the provisions of the 
Agreement, consultation will take place between the 
employer, the Officer and the Union prior to the decision 
to terminate. Such consultation will attempt to find 
alternative employment within the service for the Officer 
if this is practical and possible. 

(13) This agreement is made on the understanding 
that it over-rides any earlier agreement on Workers' 
Compensation make-up pay, and in particular, it 
supersedes the so called "1973 Agreement" contained in 
a letter to the union, from the employer, dated 26 June 
1973. 

(14) Any payment of moneys to an Officer, by the 
employer pursuant to this agreement, shall be in addition 
to all other payments made to that Officer under the 
Workers' Compensation and Assistance Act 1981, 
subject to the provisions contained herein. 

Dated at Perth this 29th day of January 1986. 

Mr J. McGinty 
For and on behalf of 
The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch. 

Mr I. Kaye-Eddie 
Mr G. Shea 
For and on behalf of 
St John Ambulance Association in 
Western Australia (Inc). 



350 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

TRANSPORT WORKERS 
(Mobile Food Vendors — Flash Foods Canteen) 

Award No. A3 of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

No. A3 of 1986. 

Between the Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch, Applicant and Portius Pty Ltd Trading as 
Flash Foods Canteen, Respondent. 

Award. 
HAVING heard Mr J.A.G. Long on behalf of the 
applicant and Mr S. Monteleone on behalf of the 
respondent, and Mr D.M. Jones on behalf of Captor 
Nominees Pty Ltd as trustee for the West Coast Caterers 
Unit Trust trading as Jiffy Foods Mobile Caterers 
(intervening), and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby makes the following 
Award — 

1.—Title. 
This award shall be known as the "Transport 

Workers (Mobile Food Vendors — Flash Foods 
Canteen) Award 1987". 

2.—Arrangement. 
1. Title. 
2. Arangement. 
3. Scope. 
4. Aea. 
5. Term. 
6. Liberty to Apply. 
7. Wages. 
8. Extra Rates. 
9. Hours. 
9A. Implementation of 38 Hour Week. 
9B. Procedures for In-Plant Discussions. 
10. Overtime. 
11. Time and Wages Record. 
12. Meals. 
13. Holidays. 
14. Annual Leave. 
15. Sick Leave. 
16. Contract of Service. 
17. Payment of Wages. 
18. Location Alowance. 
19. Definitions. 
20. Learning Round. 
21. Long Service Leave. 
22. Bereavement Leave. 
23. Maternity Leave. 
24. Ar Conditioning. 
25. Trade Union Training Leave. 
26. Representative Interviewing Employees. 
27. Leave to Attend Union Business. 
28. Shortages and Change Money. 
29. Dispute Settlement Procedures. 

3.—Scope. 
This award shall apply to all employees following 

the vocations referred to in Clause 7. — Wages of 
this Award and who are eligible for membership of 
the applicant organisation and who are employed by 
Portius Pty Ltd trading as Flash Foods Canteen the 
respondent to this award. 

4.—Aea. 
This award shall operate throughout the State of 

Western Australia. 

5.—Term. 
The term of this award shall be for a period of 

three years from the beginning of the first pay 
period commencing on or after the 29th day of 
January 1987. 

6.—Liberty to Apply. 
Liberty is reserved to either party to apply at any 

time to vary Clause 9.—Hours and Clause 17.— 
Annual Leave of this Award. 

7.—Wages. 
The following shall be the minimum rates of 

wages payable to employees covered by this award. 

(1) Classification:—Mobile Canteen Operators 
Rate 

Per Week 
$ 

(a) Employee driving a motor 
vehicle having a capacity of:— 

(b) 1.2 tonnes or less 275.00 
(c) over 1.2 tonnes but not over 3 

tonnes 277.80 
(d) over 3 tonnes but under 6 

tonnes 281.00 

(2) Leading Hands. A leading hand appointed as 
such by the employer and placed in charge of — 

(a) Not less than three and not more than ten 
other employees shall be paid $15.60 per week extra. 

(b) More than ten and not more than twenty 
other employees shall be paid $23.10 per week extra. 

(c) More than twenty other employees shall be 
paid $29.60 per week extra. 

(3) Junior Employees. 
(a) Rates of pay (per cent of the total wage 

payable to an adult employee for the class of work 
performed) 

% 
Under 19 years of age  70 
Under 20 years of age  80 
20 years of age 100 

(b) No person under seventeen years of age shall 
be permitted to have sole charge of a motor vehicle. 

(c) A junior employee who is required to have a B 
Class Motor Drivers Licence shall be paid the Full 
Adult Rate. 

(4) Casual Employees: Casual employees, being 
employees who are dismissed through no fault of 
their own before the expiration of one week of 
employment shall be paid twenty per cent in 
addition to the relevent ordinary rate of wage 
prescribed in this clause. 

8.—Extra Rates. 
(1) Employees who handle cash or cheques 

during any week or portion of a week as part of their 
duties and account for it shall be paid, in addition to 
the rate of wage prescribed by Clause 7.—Wages, of 
this award, as follows:— 
For any amount handled up to $ 20 65 per week 
Over$ 20 but not exceeding $ 200$ 1.20 per week 
Over$ 200 but not exceeding $ 600 $2.30 per week 
Over $ 600 but not exceeding $1 000 $3.15 per week 
Over$l 000 but not exceeding $1 200 $4.50 per week 
Over $1 200 but not exceeding $1 600 $6.55 per week 
Over $1 600 but not exceeding $2 000 $7.60 per week 
Over $2 000 $8.70 per week 

(2) An employee required to act as salesman of 
goods in his or her vehicle shall be paid an extra 
$1.30 per week. 

(3) An employee who, in the course of his or her 
employment, drives a vehicle with self-loading 
equipment which requires the possession of a 
certificate of competency, shall be paid an extra 
$8.00 per week. 

9.—Hours. 
(1) Subject to the provisions of this subclause and 

Clauses 9A.—Implementation of 38 Hour Week, 
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9B.—Procedures for In-Plant Discussions and 
9C.—Hours Transition Provision of this award the 
ordinary hours of work shall be an average of 38 per 
week to be worked on one of the following bases. 

(i) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 
fourteen consecutive days; or 

(iii) 114 hours within a work cycle not 
exceeding twenty-eight consecutive days. 

(2) The ordinary hours of work may be worked 
on any or all days of the week, Monday to Friday 
inclusive, and shall be worked between the hours of 
6.30 a.m. and 6.30 p.m. Provided that the spread of 
hours may be altered by agreement between the 
employer and the organisation applicant to this 
award. 

(3) Where an employer desires to vary or change 
the starting and finishing time of ordinary hours of 
any employee or employees covered by subclause (2) 
of this clause, he shall give one week's notice of such 
variation or change to such employee or employees 
and post a notice of the intended change at the 
depot, garage or yard. 

(4) The ordinary hours of work shall not exceed 
10 hours on any day. 

Provided that in any arrangement of ordinary 
working hours, where such ordinary hours are to 
exceed eight hours on any day, the arrangement of 
hours shall be subject to the agreement between the 
employer and the majority of employees in the plant 
or section or sections concerned. 

(5) Liberty to apply is reserved to either party to 
apply to vary this clause at any time for the purpose 
of providing for shift work. 

9A.—Implementation of 38 Hour Week 
(1) Except as provided in subclause (4) of this 

clause, the method of implementation of the 38 hour 
week may be any one of the following— 

(a) by employees working less than eight ordinary 
hours each day; or 

(b) by employees working less than eight 
ordinary hours on one or more days each week; or 

(c) by rostering employees off duty on various 
days of the week during a particular work cycle so 
that each employee has one day of ordinary working 
hours off duty during that cycle. 

(d) Any day off duty shall be arranged so that it 
does not coincide with a holiday prescribed in 
subclause (1) of Clause 13.—Holidays of this award. 

(2) In each plant, an assessment should be made 
as to which method of implementation best suits the 
business and the proposal shall be discussed with the 
employees concerned, the objective being to reach 
agreement on the method of implementation prior 
to the 19th day of December 1986. 

(3) In the absence of an agreement at plant level, 
the procedure for resolving special anomalous or 
extraordinary problems shall be applied in 
accordance with Clause 29.—Dispute Settlement 
Procedures of this award. The procedure shall be 
applied without delay. 

(4) Different methods of implementation of a 38 
hour week may apply to various groups or sections 
of employees in the plant or establishment 
concerned. 

(5) Notice of Days Off Duty. Except as provided 
in subclause (6) of this clause, in cases where, by 
virtue of the arrangement of his ordinary working 
hours, an employee, in accordance with paragraphs 
(c) and (d) of subclause (1) of this clause, is entitled 
to a day off duty during his work cycle, such 
employee shall be advised by the employer at least 
four weeks in advance of the day he or she is to take 
off duty. 

(6) (a) An employer, with the agreement of the 
majority of employees concerned, may substitute 
the day an employee is to take off in accordance 
with paragraphs (c) and (d) of subclause (1) of this 
clause, for another day in the case of breakdown in 
machinery or a failure or shortage of electric power 
or to meet the requirements of the business in the 
event of rush orders or some other emergency 
situation. 

(b) An employer and employee may by 
agreement substitute the day the employee is to take 
off for another day. 

(c) An employer and employee may, by 
agreement, allow rostered days off work to 
accumulate, and such accumulated days shall be 
taken at a mutually convenient time. 

9B.—Procedures for In-Plant Discussions. 
(1) Procedures shall be established for in-plant 

discussions, the objective being to agree on the 
method of implementing a 38-hour week in 
accordance with Clauses 9.—Hours and 9A.— 
Implementation of 38 Hour Week of this award and 
shall entail an objective review of current practices 
to establish where improvements can be made and 
implemented. 

(2) The procedures should allow for in-plant 
discussions to continue even though all matters may 
not be resolved by the 19th day of December 1986. 

(3) The procedures should make suggestions as to 
the recording of understandings reached and 
methods of communicating agreements and 
understandings to all employees, including the 
overcoming of language difficulties. 

(4) The procedures should allow for the 
monitoring of agreements and understandings 
reached in-plant. 

(5) In cases where agreement cannot be reached 
in-plant in the first instance or where problems arise 
after initial agreements or understandings have been 
achieved in-plant, a formal monitoring procedure 
shall apply. The basic steps in this procedure shall be 
as provided in Clause 29.—Dispute Settlement 
Procedures of this award. 

10.—Overtime 
(1) Subject to subclause (4) of this clause, all time 

worked — 
(a) outside the ordinary hours of work 

prescribed for on any day in Clause 9.— 
Hours of this award; or 

(b) outside the ordinary hours of work 
prescribed for any week by Clause 9.— 
Hours of this award but which time would 
not be outside the ordinary hours for any 
day; 

shall stand alone and be paid for at the rate of 
time and a half for the first two hours and double 
time thereafter in addition to the ordinary weekly 
wage. Provided that all overtime worked on Sunday 
and Saturday after 12 noon shall be paid for at the 
rate of double time. 

(2) An employee required for work on a day 
other than his or her ordinary working day or 
recalled to work after leaving his employer's 
business premises shall be paid for a minimum of 
three hours' work at the appropriate time. 

(3) Notwithstanding anything contained in this 
award — 

(a) an employer may require any employee to 
work reasonable overtime at overtime 
rates and such employee shall work 
overtime in accordance with such 
requirements; 
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(b) the union or any employee or employees 
covered by this award shall not in any way, 
whether directly or indirectly, be a party to 
or concerned in any ban, limitation or 
restriction upon the working of overtime 
in accordance with the requirements of 
this subclause. 

(4) (a) 
(i) When overtime work is necessary it shall, 

wherever reasonably practicable, be so 
arranged that employees have at least ten 
consecutive hours off duty between the 
work of successive days. 

(ii) An employee (other than a casual 
employee) who works so much overtime 
between the termination of his or her 
ordinary work on one day and the comm- 
encement of ordinary hours on the next 
day, that he or she has not at least ten 
consecutive hours off duty between those 
times, shall, subject to this subclause be 
released after completion of such overtime 
until he or she has had ten consecutive 
hours off duty without loss of pay for 
ordinary working time occurring during 
such absence. 

(iii) If, on the instruction of his or her 
employer, such an employee resumes or 
continues work without having had such 
ten consecutive hours off duty he or she 
shall be paid at double rates until he or she 
is released from duty for such period and 
he or she shall then be entitled to be absent 
until he or she has had ten consecutive 
hours off duty without loss of pay for 
ordinary working time occurring during 
such absence. 

11.—Time and Wages Record. 
(1) Each employer shall provide a time and wages 

record to be kept in a place where it is easily 
accessible to both the employer and the employee. 
Such recored shall shown the name of the employee, 
the time he or she starts and finishes work each day, 
the number of hours worked, the wages and 
overtime paid to each employee and his or her 
signature for same. The employer and the employee 
shall be severally responsible for the proper posting 
of such record daily , provided that an employer may 
at his or her option in lieu of a time record provide a 
mechanical clock for the purpose of recording any 
of the aforementioned information. 

(2) The secretary of the union or any other person 
authorised in writing by him shall after giving 
reasonable notice be at liberty to inspect such record 
at the place where such record is kept or at some 
other convenient place. 

(3) Notwithstanding the foregoing, north of the 
27th parallel or where an employee is engaged on 
driving over distances in excess of two hundred 
miles in a complete journey, such record shall be 
posted weekly or to suit the convenience of the 
employer's business at the completion of each trip 
and the employer and the employee shall be 
severally responsible for the proper posting of such 
record. 

12.—Meals. 
(1) An employee required to work overtime for 

two hours or more shall be supplied with a 
reasonable meal by the employer or paid $4.30 for a 
meal. 

(2) If the amount of overtime required to be 
worked necessitates a second or subsequent meal, 
the employer shall provide such meals or pay an 
amount of $2.95 for each second or subsequent 
meal. 

(3) No such payments need to be made to an 
employee living in the same locality as his or her 
place of work who can reasonably return home for 
such meals. 

(4) If an employee as a consequence of receiving 
such notice has provided himself or herself with a 
meal or meals and is not required to work overtime, 
or is required to work less overtime than notified, he 
or she shall be paid the amount above prescribed in 
respect of the meals not then required. 

(5) Every employee shall be allowed each day a 
meal break of not less than 30 minutes nor more 
than one hour, to commence at any time between 
the end of the third and end of the fifth hour of the 
day's employment. 

(6) When an employee is required by his or her 
employer for duty during any meal time whereby his 
or her meal time is postponed for more than one half 
hour, he or she shall be paid at overtime rates until 
he or she gets his or her meal. 

13.—Holidays. 
(1) (a) The following days, or the days observed 

in lieu shall, subject to this clause, be allowed as 
holidays without deduction of pay, namely, New 
Year's Day, Australia Day, Good Friday, Easter 
Monday, Anzac Day, Labour Day, Foundation 
Day, Sovereign's Birthday, Christmas Day and 
Boxing Day. Provided that another day may be 
taken as a holiday by arrangement between the 
parties in lieu of any of the days named in this 
subclause. 

(b) When any of the days mentioned in 
paragraph (a) of this subclause falls on a Saturday 
or a Sunday the holiday shall be observed on the 
next succeeding Monday and when Boxing Day falls 
on a Sunday or a Monday the holiday shall be 
observed on the next succeeding Tuesday. In each 
case the substituted day shall be a holiday without 
deduction of pay and the day for which it is 
substituted shall not be a holiday. 

(2) Subject to subclause (5) of this clause all time 
worked on a holiday prescribed in subclause (1) of 
this clause shall be paid for at the rate of double time 
and a half. 

(3) When an employee is required for duty on a 
holiday he or she shall be paid for a minimum of 
four hours at the rate appropriate to the day. 

(4) When an employee is on duty or is available 
for duty on the working day immediately preceding 
a holiday, or resumes duty or is available for duty on 
the whole of the working day immediately following 
a holiday, as prescribed in subclause (1) of this 
clause he or she shall be paid for such holiday. 

(5) By agreement in writing between any 
employee and the employer work may be performed 
on any of the foregoing holidays at time and a half 
in which case an additional day shall be added to the 
Annual Leave for each day so worked. 

(6) On any public holiday not prescribed as a 
holiday under this award the employer's establish- 
ment or place of business may be closed in which 
case an employee need not present himself or herself 
for duty and payment may be deducted but if work 
be done ordinary rates of pay shall apply. 

14.—Annual Leave. 
(1) Except as hereinafter provided a period of 

four consecutive weeks leave with payment of 
ordinary wages as prescribed shall be allowed 
annually to an employee by the employer after a 
period of twelve months continuous service with 
that employer. 

(2) (a) During a period of annual leave an 
employee shall be paid a loading of 11 Vi per cent 
calculated on his or her ordinary wage as prescribed. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 353 

(b) The loading prescribed by this subclause shall 
not apply to proportionate leave on termination. 

(3) If any award holiday falls within an 
employee's period of annual leave and is observed 
on a day which in the case of that employee would 
have been an ordinary working day, there shall be 
added to that period one day being an ordinary 
working day for each holiday observed as aforesaid. 

(4) At any time in respect of which an employee is 
absent from work, except time for which he or she is 
entitled to claim sick pay, or time spent on holidays 
or annual leave as prescribed by this award, shall not 
count for the purpose of determining his or her right 
to annual leave. 

(5) (a) An employee whose employment 
terminates after he or she has completed a twelve 
monthly qualifying period and who has not been 
allowed the leave presecribed under this clause in 
respect of that qualifying period shall be given 
payment in lieu of that leave or, in a case to which 
subclause (7) or this clause applies, in lieu of so 
much of that leave as has not been allowed unless— 

(i) he or she has been justifiably dismissed for 
misconduct; and 

(ii) the misconduct for which he or she has 
been dismissed occurred prior to the 
completion of that qualifying period. 

(b) If, after one month's continuous service in 
any qualifying twelve monthly period, an employee 
lawfully leaves his or her employment, or his or her 
employment is terminated by the employer through 
no fault of the employee, the employee shall be paid 
3.08 hours' pay at the ordinary rate of wage in 
respect of each completed week of continuous 
service. 

(6) In the event of an employee being employed 
by an employer for portion only of a year, he or she 
shall only be entitled, subject to subclause (5) of this 
clause to such leave on full pay as is proportionate to 
his or her length of service during that period with 
such employer and if such leave is not equal to the 
leave given to the other employees he or she shall not 
be entitled to work or pay whilst the other 
employees of such employer are on leave on full pay. 

(7) In special circumstances and by mutual 
consent of the employer, the employee and the 
union, annual leave may be taken in not more than 
two periods. 

(8) The provisions of this clause do not apply to 
casual employees. 

15.—Sick Leave. 
(1) (a) An employee who is unable to attend or 

remain at his or her place of employment during the 
ordinary hours of work by reason of personal ill 
health of injury shall be entitled to payment during 
such absence in accordance with the following 
provisions. 

(b) Entitlement to payment shall accrue at the 
rate of one-sixth of a week for each completed 
month of service with the employer. 

(c) If in the first or successive years of service 
with the employer an employee is absent on the 
ground of personal ill health or injury for a period 
longer than his or her entitlement to paid sick leave, 
payment may be adjusted at the end of that year of 
service, or at the time the employee's services 
terminate, if before the end of that year of service, 
to the extent that the employee has become entitled 
to further paid sick leave during that year of service. 

(2) The unused portions of the entitlement to 
paid sick leave in any one year shall accumulate 
from year to year and subject to this clause may be 
claimed by the employee if the absence by reason of 
personal ill health or injury exceeds the period for 
which entitlement has accrued during the time of the 

absence. Provided that an employee shall not be 
entitled to claim payment for any period exceeding 
ten weeks in any one year of service. 

(3) To be entitled to payment in accordance with 
this clause the employee shall as soon as reasonably 
practicable advise the employer of his or her 
inability to attend for work, the nature of the illness 
or injury and the estimated duration of the absence. 
Provided that such advice, other than in 
extraordinary circumstances shall be given to the 
employer within 24 hours of the commencement of 
the absence. 

(4) The provisions of this clause do not apply to 
an employee who fails to produce a certificate from 
a medical practitioner dated at the time of the 
absence or who fails to supply such other proof of 
the illness or injury as the employer may reasonably 
require provided that the employee shall not be 
required to produce a certificate from a medical 
practitioner with respect to absences of two days or 
less unless after two such absences in any year of 
service the employer requests in writing that the next 
and subsequent absences in that year if any, shall be 
accompanied by such certificate. 

(5) (a) Subject to the provisions of this 
subclause, the provisions of this clause apply to an 
employee who suffers personal ill health or injury 
during the time when he or she is absent on annual 
leave and an employee may apply for and the 
employer shall grant paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if 
the employee was confined to his or her place of 
residence or a hospital as a result of his or her 
personal ill health or injury for a period of seven 
consecutive days or more and he or she produces a 
certificate from a registered medical practitioner 
that he or she was so confined. Provided that the 
provisions of this paragraph do not relieve the 
employee of the obligation to advise the employer in 
accordance with subclause (3) of this clause if he or 
she is unable to attend for work on the working day 
next following his or her annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he or she 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and 
(c) of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced 
by the paid sick leave and the replaced annual leave 
may be taken at another time mutually agreed to by 
the employer and the employee or, failing 
agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs 
before then, be paid for in accordance with the 
provisions of Clause 14.—Annual Leave of this 
award. 

(e) Payment for replaced annual leave shall be at 
the rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 14.—Annual Leave of 
this award shall be deemed to have been paid with 
respect to the replaced annual leave. 

(6) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2.—Long Service of the 
Long Service Leave provisions of this award the 
paid sick leave standing to the credit of the employee 
at the date of transmission from service with the 
transmittor shall stand to the credit of the employee 
at the commencement of service with the transmittee 
and may be claimed in accordance with the 
provisions of this clause. 
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(7) The provisions of this clause with respect to 
payment do not apply to employees who are entitled 
to payment under the Worker's Compenstation and 
Assistance Act nor to employees whose injury or 
illness is the result of the employee's own 
misconduct. 

(8) The provisions of this clause do not apply to 
casual employees. 

16.—Contract of Service. 
(1) Except for casual employees, one week's 

notice at any time on either side shall be given to 
terminate the employment. If an employer or an 
employee fails to give the required notice, one 
week's wages shall be paid by the employer or 
forfeited by the employee, provided that an 
employer may at any time dismiss an employee for 
refusal or neglect to obey orders, misconduct, 
carelesness in the performance of his or her duties, 
or if after receiving one week's notice he or she does 
not carry out his or her duties in the same manner as 
he or she had prior to such notice. 

(2) The employer shall be under no obligation to 
pay for any day not worked on which the employee 
is required to present himself for work except when 
such absence from work is due to illness and comes 
within the provisions of the sick leave clause or such 
absence is on account of holidays to which an 
employee is entitled under the provisions of this 
award. Provided further that the employer shall be 
entitled to deduct payment for any day or portion of 
a day upon which the employee cannot be usefully 
employed because of any strike by the union. 

(3) Casual employees shall be notified at the end 
of the day if their services are not required next day. 
Failing such notice, a full day's wages shall be paid. 

17.—Payment of Wages. 
(1) (a) Wages shall be paid in the employee's 

time on a particular day to be determined by the 
employer. The day having been so determined shall 
not be altered more than once in three months. All 
wages shall be paid enclosed in an envelope, which 
shall be clearly endorsed on the outside with the 
particulars enumerated hereunder:— 

(i) Name. 
(ii) Hourly Rate. 
(iii) Overtime. 
(iv) Allowance. 
(v) Penalties. 
(vi) Gross Wage. 
(vii) Deductions. 
(viii) Nett Wage. 

Provided that at the option of the employer, the 
particulars mentioned may be stated on a slip of 
paper and included in the envelope. 

(b) All overtime, allowances and penalty rates 
prescribed by this award shall be paid within five 
days of the expiration of the week in which they 
accrue. 

(c) Provided that employees employed on work 
north of the 27th parallel of south latitude shall be 
paid at least fortnightly. 

18.—Location Allowances. 
(1) Subject to the provisions of this clause, in 

addition to the wages prescribed in Clause 7.— 
Wages of this award, a married employee shall be 
paid the following allowances when employed in the 
towns described hereunder. 

Town $ 
Agnew  21.60 
Argyle (see subclause 12)  53.90 
Balladonia  19.80 
Barrow Island (see subclause 13)  19.00 

Boulder  8.40 
Broome  33.70 
Bullfinch  10.40 
Carnarvon ,  17.10 
Cockatoo Island  37.20 
Coolgardie  8.40 
Cue  21.60 
Dampier  29.00 
Denham  17.10 
Derby  35.20 
Esperance  7.00 
Eucla  23.70 
Exmouth  29.50 
Fitzroy Crossing  42.00 
Goldsworthy   21.(X) 
Halls Creek  47.00 
Kalbarri   6.70 
Kalgoorlie  8.40 
Kambalda  8.40 
Karratha   33.80 
Koolan Island  37.20 
Koolyanobbing  10.40 
Kununurra  53.90 
Laverton   21.40 
Learmonth  29.50 
Leinster  21.60 
Leonora  21.40 
Madura  21.80 
Marble Bar  50.30 
Meekatharra   18.50 
Mount Magnet  22.70 
Mundrabilla  22.80 
Newman  20.50 
Norseman  17.20 
Nullagine  50.00 
Onslow   35.(X) 
Pannawonica  27.40 
Paraburdoo   27.00 
Port Hedland  28.70 
Ravensthorpe   11.60 
Roebourne  38.70 
Sandstone  21.60 
Shark Bay  17.10 
Shay Gap  21.(X) 
Southern Cross  10.40 
Telfer   47.40 
Teutonic Bore  21.60 
Tom Price  27.00 
Whim Creek  33.70 
Wickham  33.10 
Wiluna  22.10 
Wittenoom   44.60 
Wyndham  51.40 

(2) Except as provided in subclause (4) of this 
clause, a single employee shall be paid 50 per cent of 
the allowances prescribed in subclause (1) of this 
clause. 

(3) An employee whose spouse is employed by the 
same employer and who is entitled to an allowance 
of a similar kind to that prescribed by this clause 
shall be paid 50 per cent of the allowance prescribed 
in subclause (1) of this clause. 

(4) Where an employee is provided with board 
and lodging by his employer, free of charge, such 
employee shall be paid 33'A per cent of the 
allowances prescribed in subclause (1) of this clause. 

(5) Junior workers, casual workers, part-time 
workers, apprentices receiving less than adult rate 
and employees employed for less than a full week 
shall receive that proportion of the location 
allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult 
rate for the work performed. 

(6) Where an employee is on annual leave or 
receives payment in lieu of annual leave he shall be 
paid for the period of such leave the district 
allowance to which he would ordinarily be entitled. 
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(7) Where an employee is on long service leave or 
other approved leave with pay (other than annual 
leave) he shall only be paid district allowance for the 
period of such leave he remains in the district in 
which he is employed. 

(8) For the purpose of this clause a married 
employee includes: 

(a) a person who has a de facto spouse, and 
(b) a person who is a sole parent with 

dependent children. 
(9) Where an employee is employed in a town or 

location not specified in this clause the allowance 
payable for the purpose of subclause (1) shall be 
such amount as may be agreed between Australian 
Mines and Metals Association, the Confederation 
of Western Australian Industry and the Trades and 
Labor Council of Western Australia or, failing such 
agreement, as may be determined by the 
Commission: Provided that, pending any such 
agreement or determination, the allowance payable 
for that purpose shall be an amount equivalent to 
the district allowance in force under this award for 
that town or location on 1 June 1980. 

(10) Nothing herein contained shall have the 
effect of reducing any "district allowance" 
currently payable to any employee subject to the 
provision of this award whilst that employee 
remains employed by his present employer. 

(11) Subject to the making of a General Order 
pursuant to section 50 of the Act, that part of each 
location allowance representing prices shall be 
varied from the beginning of the first pay period 
commencing on or after the 1st day of July of each 
year in accordance with the annual percentage 
change in the Consumer Price Index (excluding 
housing) for Perth measured to the end of the 
immediately preceding March quarter, the calcula- 
tion to be taken to the nearest 10 cents. 

(12) The allowance prescribed for Argyle is 
equated to that at Kununurra as an interim 
allowance. Liberty is reserved to the parties to apply 
for a review of the allowance for Argyle in the light 
of changed circumstances occurring after the date of 
this Order. 

(13) The allowance prescribed for Barrow Island 
shall be the allowance prescribed by Clause 8 of the 
Hydrocarbons and Gas (Production and Processing 
Employees) Consolidated Award 1981, which at the 
date of this Order is $19.(X) per week. The terms of 
this clause shall not apply where they are inconsis- 
tent with the terms of Clause 8 of the Hydrocarbons 
and Gas (Production and Processing Employees) 
Consolidated Award 1981. 

19.—Definitions. 
(1) "Capacity" shall mean the maximum load 

the vehicle is permitted to carry in accordance with 
the licenese issued in connection therewith under the 
Traffic Act: Provided that where the vehicle is not 
so licensed "capacity" shall mean the capacity 
attributed to the vehicle by the maker or seller 
thereof. 

(2) "Saturday" for the purpose of this award 
means either Saturday or the other day on which the 
half holiday is observed. 

(3) "Junior Employee" shall mean any person 
under the age of 20 years in receipt of less than the 
adult wage. 

20.—Learning Round. 
(1) During the first working week that an adult 

employee is employed by the employer, the 
employer shall be permitted to reduce the prescribed 
wage to the basic wage whilst the employee is 
learning the round. 

(2) During the first working week that a junior 
employee is employed by an employer the employer 
shall be permitted to reduce the prescribed wage by 
50 per cent whilst the employee is learning the 
round. 

(3) The foregoing shall apply only where the 
employee learning the round is accompanied by 
some other person for the purpose of teaching such 
employee the round. 

21.—Long Service Leave. 
The Long Service Leave provisions published in 

Volume 66 of the Western Australian Industrial 
Gazette at pages 1 to 4 both inclusive are hereby 
incorporated in and shall be deemed to be part of 
this award. 

22.—Bereavement Leave. 
(1) An employee, other than a casual employee, 

shall, on the death within Australia of a wife, 
husband, father, mother, brother, sister, child or 
stepchild, be entitled on notice of leave up to and 
including the day of the funeral of such relation and 
such leave shall be without deduction of pay for a 
period not exceeding the number of hours worked 
by the employee in two ordinary working days. 
Proof of such death shall be furnished by the 
employee to the satisfaction of his or her employer. 

(2) Payment in respect of compassionate leave is 
to be made only where the employee otherwise 
would have been on duty and shall not be granted in 
any case where the employee concerned would have 
been off duty in accordance with any shift roster or 
on long service leave, annual leave, sick leave, 
employees' compensation, leave without pay or on a 
public holiday. 

23.—Maternity Leave. 
(1) Eligibility for Maternity Leave. An employee 

who becomes pregnant shall, upon production to 
her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of 
her confinement, be entitled to maternity leave 
provided that she has had not less than 12 months' 
continuous service with that employer immediately 
preceding the date upon which she proceeds upon 
such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an 
employee engaged upon casual or seasonal 
work. 

(b) Maternity leave shall mean unpaid 
maternity leave. 

(2) Period of Leave and Commencement of 
Leave. 

(a) Subject to subclauses (3) and (6) hereof, 
the period of maternity leave shall be for 
an unbroken period of from 12 to 52 weeks 
and shall include a period of six weeks' 
compulsory leave to be taken immediately 
before the presumed date of confinement 
and a period of six weeks' compulsory 
leave to be taken immediately following 
confinement. 

(b) An employee shall, not less than 10 weeks 
prior to the presumed date of 
confinement, give notice in writing to her 
employer stating the presumed date of 
confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of 
the date upon which she proposes to 
commence maternity leave, stating the 
period of leave to be taken. 
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(d) An employee shall not be in breach of this 
order as a consequence of failure to give 
the stipulated period of notice in 
accordance with paragraph (c) hereof if 
such failure is occasioned by the 
confinement occurring earlier than the 
presumed date. 

(3) Transfer to a Safe Job: Where in the opinion 
of a duly qualified medical practitioner, illness or 
risks arising out of the pregnancy or hazards 
connected with the work assigned to the employee 
make it inadvisable for the employee to continue at 
her present work, the employee shall, if the 
employer deems it practicable, be transferred to a 
safe job at the rate and on the conditions attaching 
to that job until commencement of maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. 
Such leave shall be treated as maternity leave for the 
purposes of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the 
period may be lengthened once only, save 
with the agreement of the employer, by the 
employee giving not less than 14 days' 
notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent 
of the employer, be shortened by the 
employee giving not less than 14 days' 
notice in writing stating the period by 
which the leave is to be shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of an employee terminates 
other than by the birth of a living child. 

(b) Where the pregnancy of an employee then 
on maternity leave terminates other than 
by the birth of a living child, it shall be the 
right of the employee to resume work at 
the time nominated by the employer which 
shall not exceed four weeks from the date 
of notice in writing by the employee to the 
employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living 
child then — 

(i) she shall be entitled to such period 
of unpaid leave (to be known as 
special maternity leave) as a duly 
qualified medical practitioner 
certifies as necessary before her 
return to work. 

(ii) for illness other than the normal 
consequences of confinement she 
shall be entitled, either in lieu of or 
in addition to special maternity 
leave, to such paid sick leave as to 
which she is then entitled and which 
a duly qualified medical 
practitioner certifies as necessary 
before her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her 
pregnancy, she may take such paid sick 
leave (to be known as special maternity 
leave) as a duly qualified medical 
practitioner certifies as necessary before 
her return to work, provided that the 

aggregate of paid sick leave, special 
maternity leave and maternity leave shall 
not exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and 
(9) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled 
to the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred 
to a safe job pursuant to subclause (3), to 
the position she held immediately before 
such transfer. 
Where such position no longer exists but 
there are other positions available, for 
which the employee is qualified and the 
duties of which she is capable of 
performing, she shall be entitled to a 
position as nearly comparable in status 
and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave 
Entitlements: Provided the aggregate of leave 
including leave taken pursuant to subclauses (3) and 
(6) hereof does not exceed 52 weeks. 

(a) An employee may, in lieu of or in 
conjunction with maternity leave, take any 
annual leave or long service leave or any 
part thereof to which she is then entitled. 

(b) Paid sick leave of other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during her absence on 
maternity leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to 
the contrary, absence on maternity leave shall not 
break the continuity of service of an employee but 
shall not be taken into account in calculating the 
period of service for any purpose of the award. 

(9) Termination of Employment. 
(a) An employee on maternity leave may 

terminate her employment at any time 
during the period of leave by notice given 
in accordance with this award. 

(b) An employer shall not terminate the 
employment of an employee on the ground 
of her pregnancy or of her absence on 
maternity leave, but otherwise the rights of 
an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shall confirm her intention 

of returning to her work by notice in 
writing to the employer given not less than 
four weeks prior to the expiration of her 
period of maternity leave. 

(b) An employee, upon the expiration of the 
notice required by paragraph (a) hereof, 
shall be entitled to the position which she 
held immediately before proceeding on 
maternity leave or, in the case of an 
employee who was transferred to a safe 
job pursuant to subclause (3), to the 
position which she held immediately 
before such transfer. Where such position 
no longer exists but there are other 
positions available for which the employee 
is qualified and the duties of which she is 
capable of performing, she shall be 
entitled to a position as nearly comparable 
in status and salary or wage to that of her 
former position. 
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(11) Replacement Employees. 
(a) A replacement employee is an employee 

specifically engaged as a result of an 
employee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the 
employer shall inform that person of the 
temporary nature of the employment and 
of the rights of the employee who is being 
replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily 
promoted or transferred in order to 
replace an employee exercising her rights 
under this clause, the employer shall 
inform that person of the temporary 
nature of the promotion or transfer and of 
the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause 
shall be construed as requiring an 
employer to engage a replacement 
employee. 

(e) A replacement employee shall not be 
entitled to any of the rights conferred by 
this clause except where her employment 
continues beyond the 12 months 
qualifying period. 

24.—Air Conditioning. 
(1) Subject to the exclusions contained in 

subclause (3) of this clause, where the employer 
commences to lease or renew a lease or first 
purchase a motor vehicle after 1 January 1987, for 
use by an employee working under the terms of this 
award, such motor vehicle shall be fitted with and 
continue to be fitted with a refrigereated air 
conditioning unit in reasonable working order. 

(2) Subject to the exclusions contained in 
subclause (3) of this clause, where the employer 
commenced to lease or renewed a leave or first 
purchased a motor vehicle before 1 January 1987, 
for use by an employee working under the terms of 
this award, such motor vehicle shall be fitted with an 
air conditioning unit in reasonable working order 
before 1 Janaury 1990. 

(3) Provided that subclause (1) and (2) of this 
clause shall not apply:— 

(a) if the employer, the employee and the 
union mutually agree in writing that an air 
conditioning unit should not be provided 
in respect of a particular vehicle. A copy of 
any such agreement shall be provided to 
the employer, the employee and the union. 

(b) to an employer in respect to an employee 
using a motor vehicle where such employee 
works solely outside of the summer 
months of the year. 

(c) to an employer in respect to an employee 
using a motor vehicle in any sector of 
Western Australia south of the 26th 
parallel of latitude in respect of which the 
provision of an air conditioning unit is 
mutually agreed in writing between the 
employer, the employee and the union to 
be inappropriate. Where no agreement is 
reached the matter shall be determined by 
the Commission. 

(d) to an employer in respect to an employee 
using a motor vehicle in any sector of 
Western Australia south of the 26th 
parallel of latitude where the nature of 
deliveries in the industry involves a 
substantial number of short duration stops 
which significantly effect the capability of 
an air conditioning unit in reducing the 

heat disability. This exclusion applies to 
van driver/salesmen of all descriptions 
and small order deliveries and pickups of 
all descriptions. Any dispute as to the 
application of this paragraph shall be 
determined by the Commission. 

25.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause — 

(a) The employer shall grant paid leave of 
absence to employees who are nominated 
by their union to attend courses conducted 
by the Australian Trade Union Training 
Authority. 

(b) Paid leave of absence shall also be granted 
to attend similar courses or seminars as 
from time to time approved by agreement 
between the parties. 

(2) An employee shall be granted up to a 
maximum of five days' paid leave per calendar year 
for trade union training. However, leave of absence 
in excess of five days and up to 10 days may be 
granted in any one calendar year provided that the 
total leave being granted in that year and in the 
subsequent year does not exceed 10 days. 

(3) (a) Leave of absence will be granted at the 
ordinary rate of pay and shall not include shift 
allowances, penalty rates or overtime. 

(b) Where a public holiday or rostered day off 
(including a rostered day off as a result of working a 
38-hour week) falls during the duration of a course, 
a day off in lieu of that day will not be granted. 

(4) Subject to subclause (3) of this clause, shift 
employees attending a course shall be deemed to 
have worked the shifts they would have worked had 
leave not been taken to attend the course. 

(5) The granting of leave, pursuant to the 
provisions of subclause (1) of this clause, is subject 
to the operations of the organisation not being 
unduly affected and to the convenience of the 
employer. 

(6) (a) Any application by an employee shall be 
submitted to the employer for approval at least four 
weeks before the commencement of the course, 
provided that the employer may agree to a lesser 
period of notice. 

(b) All applications for leave shall be 
accompanied by a statement from the relevant 
union indicating that the employee has been 
nominated for the course. The application shall 
provide details as to the subject, commencement 
date, length of course, venue and the authority 
which is conducting the course. 

(8) (a) The employer shall not be liable for any 
expenses associated with an employee's attendance 
at trade union training courses. 

(b) Leave of absence granted under this clause 
shall include any necessary travelling time, in 
normal working hours, immediately before or after 
the course. 

26.—Representative Interviewing Employees. 
(1) Accredited representatives of the Union shall 

be permitted to interview employees on the business 
premises of the employer during non-working times 
or meal breaks. 

(2) In the case of a dispute between the union and 
an employer, which is likely to lead to a cessation of 
work or to an application to the Western Australian 
Industrial Relations Commission and which 
involves the inspection of employees or of machines 
in the process of production, such union represent- 
atives shall have the right of entry into the factory at 
any time during which the employees or machines 
concerned are working, but this permission shall not 
be exercised, without the consent of the employer, 
more than once in any one week. 
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27.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave 

during ordinary working hours to an employee — 
(i) who is required to give evidence before any 

Industrial Tribunal; 
(ii) who, as a union-nominated representative 

of the employees, is required to attend 
negotiations and/or conferences between 
the union and employer; 

(iii) when prior agreement between the union 
and employer has been reached for the 
employee to attend official union meetings 
preliminary to negotiations or industrial 
hearings; 

(iv) who, as a union-nominated representative 
of the employees, is required to attend 
joint union/management consultative 
committees or working parties. 

(b) The granting of leave, pursuant to paragraph 
(a) of this subclause shall only be approved — 

(i) where an application for leave has been 
submitted by an employee a reasonable 
time in advance; 

(ii) for the minimum period necessary to 
enable the union business to be conducted 
or evidence to be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operation of the organisation is 
not being unduly affected and the 
convenience of the employer impaired. 

(2) (a) Leave of absence will be granted at the 
ordinary rate of pay. 

(b) The employer shall not be liable for any 
expenses associated with an employee attending to 
union business. 

(c) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of 
paid leave for union business. 

(b) An employee shall not be entitled to paid 
leave to attend union business other than as 
prescribed by this clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties 
which provide for unpaid leave for employees to 
conduct union business. 

(4) The provisions of this clause shall not apply 
when an employee is absent from work without the 
approval of the employer. 

28.—Shortages and Change Money. 
(1) An employee with a shortage debited against 

him shall be allowed to check his books and sheets 
and any previous relevant books or sheets. 

(2) The employer shall advise employees of any 
shortages on a daily basis or the next working day. 

(3) If shortages exceed $100 in any week an 
employee, with the consent of the union, may agree 
to allow such shortages to carry over for one more 
week before being deducted. 

(4) In the absence of consent, referred to in 
subclause (3) of this clause, such shortages shall be 
deducted on a weekly basis. 

(5) An employee shall not be required to use, nor 
shall he use, his own money for the purpose of 
giving change. 

(6) The employer may deduct shortages in any 
one week from any commission earned during that 
week, provided that the employer shall not deduct 
shortages from wages earned pursuant to Clauses 
7.— Wages and 8.—Extra Rates of this Award. 

29.—Dispute Settlement Procedures. 
(1) Any grievance, complaint, claim or dispute, 

or any matter which is likely to result in a dispute, 
between any party to this award, shall be subject to 
discussion procedures which ensure that the parties 
are promptly and fully informed of the issues 
involved, and any differences arising therefrom 
shall be discussed with a view to avoid industrial 
action. 

(2) The employer shall advise the accredited 
representatives of the union of any proposed 
changes in the normal pattern of working 
arrangements affecting members and if the matter is 
not resolved the general machinery provisions of 
this clause shall apply. 

(3) Where an employee or the job steward has 
submitted a request concerning any matter directly 
connected with employment to a foreman, or a more 
senior representative of management, and that 
request has been refused, the employee may, if he so 
desires, ask the job steward to submit the matter to 
management and the matter may then be submitted 
by the job steward to the depot or area supervisor. 

(4) If not settled at this stage the matter shall be 
the subject of formal discussion between the union 
and the employer. 

(5) Should the issue remain in dispute either party 
may refer the matter to the Western Australian 
Industrial Commission for determination. 

(6) The settlement procedures provided by this 
clause shall be applied to all manner of disputes 
referred to in subclause (1) of this clause, and no 
party, or individual, or group of individuals, shall 
commence any other action, of whatever kind, 
which may frustrate a settlement in accordance with 
its procedures. Observance of these procedures shall 
inno way prejudice the right of any party, or 
individual, in dispute to refer the matter for 
resolution by the Western Australian Industrial 
Commission. 

Dated at Perth this 29th day of January 1987. 

(Sgd.) G.J.MARTIN, 
[L.S.] Commissioner. 

AWARDS/AGRE EME NTS — 
Variation of — 

AERATED WATER AND CORDIAL 
MANUFACTURING INDUSTRY. 

Award No. 10 of 1975. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 722 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Austraha, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Coca Cola Bottlers 
Perth, and Cadbury Schweppes Pty Limited, 
Respondents. 
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Order. 
HAVING heard Dr. S.A. Kennedy and Mr J. McGinty 
on behalf of the applicant and Mr B.P. McCarthy on 
behalf of the respondents, the Commission in Court 
Session, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That notwithstanding the provisions of Clause 
10.— Wages of the Aerated Water and Cordial 
Manufacturing Industry Award 1975 No. 10 of 
1975, the minimum weekly rate of wages for 
employees of Coca Cola Bottlers Limited and 
Cadbury Schweppes Pty Limited shall be as 
follows — 

(1) Adult Employees: $ 
(a) Cordial and/or syrup 

makers mixing recipe or 
fromulae who are respons- 
ible for ensuring that the 
correct qualities and 
quantities of ingredients 
are included in batches 324.60 

(b) Filler Operator: 
(i) for lines with a rated 

capacity of under 
150 units per minute 316.50 

(ii) for all other lines 324.60 
(c) Driver of Motor Vehicle 324.90 

Provided that drivers who are required to collect 
money during any week or portion of a week as part 
of their duties and account for it shall be paid $3.50 
for such week in addition to the rate of wage 
prescribed above. 

(d) Driver of Fork Lift: 
(i) less than three 

months' experience 315.20 
(ii) thereafter 324.80 

(e) Employees operating 
labelling, palletising or de- 
palletising, case packing or 
unpacking of carton pack- 
ing machines 318.50 

(f) Employees engaged on 
routine line testing 309.50 

(g) Employees engaged on 
bottling or canning line 
operations including oper- 
ating bottles from cases or 
placing empty bottles on 
conveyors, sighting, in- 
specting, filling cases with 
full bottles and stacking on 
pallets, fruit juice extract- 
ing, cordial and/or syrup 
room 302.20 

(h) All others 297.60 
This Order shall operate from the first pay period 

commencing on or after the 7th day of May 1986. 

Dated at Perth this 19th day of December 1986. 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

AUSTRALASIAN SOCIETY OF ENGINEERS, 
MOULDERS, AND FOUNDRY WORKERS, 

WA BRANCH (EGG MARKETING BOARD). 
Agreement No. 5 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 950 of 1986 and 
No. 1125 of 1986. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers, Industrial Union of 
Workers, Western Australian Branch, Applicant 
and Western Australian Egg Marketing Board, 
Respondent. 

Order. 
HAVING heard Dr J. Crouch on behalf of the applicant 
and Mr J. Ross on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 23 July 1986, have 
been complied with, and by consent, hereby orders — 

That the Australasian Society of Engineers, 
Moulders and Foundry Workers, Western 
Australian Branch (Egg Marketing Board) 
Agreement No. 5 of 1979 be varied in accordance 
with the following schedule and that such variations 
shall have effect as from the beginning of the first 
pay period commencing on or after 23 February 
1987. 

Dated at Perth this 23rd day of February 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangements: Immediately after the 

number and title 22.—Bereavement Leave insert 23.— 
Leave to attend Union Business, and immediatly after 
First Schedule—Wages insert Second Schedule— 
Memorandum of Agreement. 

2. Clause 7.—Higher Duties: Delete this clause and 
insert in lieu:— 

7.—Higher Duties. 
A worker engaged on duties carrying a higher rate 

than his ordinary classification shall be paid the 
higher rate for the time he is so engaged, but if he is 
so engaged for more than two hours of one day or 
shift he shall be paid the higher rate for the whole 
day or shift. 

Provided however, that the higher duties rate will 
not be paid to workers who are required to act in any 
position within the establishment of the employer 
whilst the permanent occupant is on a rostered day 
off duty in accordance with 38-hour week 
provisions as prescribed by this Agreement. 

3. Clause 8.—Apprentices: Add new subclause (8) as 
follows:— 

(8) Where an apprentice's rostered day off duty, 
as prescribed in Clause 10.—Hours of this 
Agreement, falls within a period of block release, an 
alternative rostered day off will be arranged at a 
time mutually convenient to the employer and the 
apprentice. 

4. Clause 10.—Hours: Delete and replace subclause 
(l)(b) and add new subclause (2) and (3) as follows:— 

(1) (b) Except as provided elsewhere in this 
Agreement the ordinary working hours shall be an 
average of 38 per week, to be worked in accordance 
with the following provisions:— 

(i) Four Week Cycle: The ordinary working 
hours shall be worked in a 20-day, four 
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week cycle, Monday to Friday inclusive, 
with 19 working days of eight hours each 
between the hours of 7.00 a.m. and 6.00 
p.m., with 0.4 of one hour on each day 
worked accruing as an entitlement to take 
the fourth Monday in each cycle as a day 
off, paid for as though worked; 
or, 

(ii) The ordinary working hours shall be 76, 
worked over nine days per fortnight, 
exclusive of Saturdays and Sundays, 
between the hours of 7.00 a.m. and 6.00 
p.m. with the 10th day to be taken as an 
unpaid rostered day off. 

By agreement between the union and the 
employer, the daily hours of work shall be 
of equal duration for the nine working 
days, or alternatively, may be varied to suit 
the requirements of the employer. 

(2) (a) The provisions of this subclause apply 
only to workers engaged on continuous shift work. 

(b) Forty hours, inclusive of crib time, shall 
constitute a week's work, to be worked in five shifts 
of eight hours each. 

Provided that this paragraph shall be deemed to 
have been complied with if the ordinary working 
hours do not exceed 80 hours per fortnight, worked 
in shifts of eight hours each. For the purpose of this 
proviso, a "fortnight" means any two consecutive 
weekly pay periods. 

(c) 0.4 of one hour of each such shift worked 
shall accrue at ordinary time rates as an entitlement 
towards taking the 20th day in each four week cycle 
as a rostered day off, paid for as though worked. 

(3) (a) The provisions of this subclause relate to 
work arrangements which result from the 
introduction of a 38-hour week. 

(b) Where such agreed rostered day off in each 10 
or 20-day work cycle falls on a public holiday as 
prescribed in Clause 16.—Holidays and Annual 
Leave, the next working day shall be taken in lieu of 
the rostered day off, unless an alternative day in that 
four week cycle or nine day fortnight is agreed to in 
writing between 

(c) Except as provided elsewhere in this 
Agreement, each day of paid leave taken and any 
public holiday occurring during any four week cycle 
shall be regarded as a day worked for the purpose of 
calculating the accrual towards a rostered day off on 
the 20th day. 

(d) Except as provided elsewhere in this 
Agreement a worker who has not worked or is 
regarded by reason of paragraph (c) hereof as not 
having worked a complete 19-day four week cycle, 
shall receive pro rata accrued entitlements, for each 
day worked in such cycle, towards the rostered day 
off. 

(e) Maintenance of Rosters: 
(i) The employer is responsible for the 

preparation of the roster which will allow a 
worker one day off in each 10 or 20 
working day cycle, as the case may be. The 
maintenance of rosters shall be the 
responsibility of the employer and 
alterations may be made to meet the needs 
of the employer. 

(ii) Any dispute concerning the rosters shall be 
referred to a meeting of the employer and 
the union concerned. 

(f) Should it not be possible, because of the 
operational requirements of the employer, for a 
worker to take a rostered day off when it falls due as 
specified by this clause, the worker will be re- 
rostered for another day off duty within 10 working 
days, unless another time is agreed to between the 
employer and the worker. 

A rostered day off shall be the first or last working 
day of the week, unless another day is agreed upon 
between the employer and the worker. 

(g) As a result of the introduction of the 38-hour 
week or 19 day work cycle, on either termination of 
dismissal there shall be no entitlement to payment 
for time accrued towards a rostered day off, nor 
will there be any requirement to accumulate a full 
credit prior to being entitled to a rostered day off. 

5. Clause 11.—Overtime: Immediately following 
paragraph (l)(f) insert new subclause (g):— 

(g) An employee required to work on a day 
observed as a rostered day off as provided in Clause 
10.—Hours, shall be re-rostered for another day off 
within 10 working days, in lieu of overtime rates 
prescribed in this clause. A rostered day will be the 
first or the last working day of the week unless 
another day is agreed between the employer and 
employee — provided that where an employee 
works on a rostered day off for less than one 
complete day then the employee shall be paid in 
accordance with the callout provisions. 

6. Clause 16.—Holidays and Annual Leave: Add new 
paragraphs (c) and (d) to subclause (1), replace 
paragraphs (a) of subclause (4) and add new subclauses 
(10), (11) and (12) as follows:— 

(I) (c) Except in the case of continuous shift 
workers — 

(i) Where a holiday falls on a worker's 
ordinary working day and the worker is 
not required for work on such day, he shall 
be paid for the ordinary hours he would 
have worked on that day if it had not been 
a holiday. 

(ii) If a worker is required to work on a 
holiday he shaU be paid for the time 
worked at the rate of double time and a 
half. Provided that in lieu of the foregoing 
provisions of this paragraph and subject to 
agreement between the employer and the 
worker, work done on any day prescribed 
as a holiday under this Agreement shall be 
paid for at the rate of time and a half and, 
in addition, the worker shall be allowed 
one day's leave with pay, to be added to his 
annual leave or taken at some subsequent 
date if the worker so agrees. 

(hi) Payment for holidays shall be in 
accordance with the usual hours of work. 

(d) Where a public holiday falls on a rostered day 
off duty, as prescribed in Clause 10.—Hours, in the 
case of day workers the following working day shah 
be observed in lieu of the rostered day off and, in the 
case of shift workers, at a mutually convenient time 
within the following fortnightly cycle. 

(4) (a) If, after one month's continuous service 
in any qualifying 12 month's period, a worker 
lawfully leaves his employment or his employment is 
terminated by the employer through no fault of the 
worker, the worker shall be paid 2.92 hours' pay at 
his ordinary rate of wage in respect of each 
completed week of continuous service in that 
qualifying period except that, in the case of an 
employee referred to in Clause 12.—Shift Work of 
this Agreement, he shall be paid 3.65 hours' pay at 
that rate in respect of each completed week of 
continuous service. 

(10) Any annual leave entitlement accumulated 
by a worker at the date of introduction of a 38-hour 
week shall be adjusted in hours in the ratio of 38 to 
40. 

(II) When taking annual leave, if a worker's 
entitlement expires part way through a day, the 
worker shall have the option of either resuming duty 
for the full day or taking the balance of that day as 
approved leave without pay. 
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(12) The provisions of this clause shall not apply 
to casual workers. 

7. Clause 17.—Absence Through Sickness: Add new 
paragraph (d) to subclause (1), delete subclause (7) and 
add new subclauses (7), (8) and (9) as follows:— 

(1) (d) Sick leave shall not be granted in 
substitution for a rostered day off duty as prescribed 
by Clause 10.—Hours of this Agreement. . 

(7) (a) A worker shall accrue an entitlement per 
day of 0.4 of an hour whilst on sick leave towards 
the rostered day off as prescribed by paragraph 
(l)(b)(i) of Clause 10.—Hours of this Agreement. 
However, the sick leave entitlement shall be debited 
by eight hours for each day of such absence. 

(b) The sick leave entitlement of a worker who 
works a nine day fortnight in accordance with 
subclause (l)(b)(ii) of Clause 10.—Hours shall be 
adjusted on the basis of the ordinary hours which he 
would have worked each day had the sickness not 
occurred. 

(8) Any sick leave entitlement accumulated to a 
worker at the date of introduction of a 38 hour week 
shall be adjusted in hours in the ratio of 38 to 40. 

(9) The provisions of this clause do not apply to 
casual workers. 

8. Clause 22.—Bereavement Leave: Delete this clause 
and insert in lieu thereof:— 

22.—Bereavement Leave. 
(1) A worker (other than a casual worker) shall, 

on the death within Australia of a wife, husband, 
father, mother, father-in-law, mother-in-law, 
brother, sister, child or step-child be entitled, on 
notice, to leave up to and including the day of the 
funeral of such relation and such leave shall be 
without deduction of pay for a period not exceeding 
the number of hours worked by the worker in two 
ordinary working days. Proof of such death shaU be 
furnished by the worker to the satisfaction of the 
employer. 

(2) Payment in respect of compassionate leave is 
to be made only where the worker otherwise would 
have been on duty and shall not be granted in any 
case where the worker concerned would have been 
off duty in accordance with long service leave, 
annual leave, sick leave, workers' compensation, 
leave without pay or a public holiday. 

(3) For the purpose of this clause the words 
"wife" and "husband" shall include a person who 
lives with the worker as a de facto wife or husband. 

9. Clause 22.—Bereavement Leave: Immediately 
following this clause insert new Clause 23: 

23.Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave 

during ordinary working hours to an employee, 
(i) who is required to give evidence b efore any 

Industrial Tribunal; 
(ii) who as a union nominated representative 

of the employees is required to attend 
negotiations and/or conferences between 
the union and employer; 

(iii) when prior agreement between the union 
and employer has been reached for the 
employee to attend official union meetings 
preliminary to negotiations or industrial 
hearings; 

(iv) who as a union nominated representative 
of the employees is required to attend joint 
union/management consultative 
committees or working parties. 

(b) The granting of leave pursuant to paragraph 
(a) of this subclause shall only be approved, 

(i) where an application for leave has been 
submitted by an employee a reasonable 
time in advance; 

(ii) for the minimum period necessary to 
enable the union business to be conducted 
or evidence to be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operation of the organisation is 
not being unduly affected and the 
convenience of the employer impaired. 

(2) (a) Leave of absence will be granted at the 
ordinary rate of pay; 

(b) The employer shall not be liable for any 
expenses associated with an employee attending to 
union business. 

(c) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of 
paid leave for union business. 

(b) An employee shall not be entitled to paid 
leave to attend union business other than as 
prescribed by this clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties 
which provide for unpaid leave for employees to 
conduct union business. 

(4) The provisions of this clause shall not apply 
when an employee is absent from work without the 
approval of the employer. 

10. First Schedule—Wages: Immediately following 
this schedule insert Second Schedule—Memorandum of 
Agreement:— 

Memorandum of Agreement. 
(1) Workers' Compensation — 20 day Work 

Cycle: 
(a) Where an employee is on workers' 

compensation for periods of less than one 
complete 20 day work cycle, such 
employee will accrue towards and be paid 
for the succeeding rostered day off 
following such leave. 

(b) An employee will not accrue rostered days 
off for period of workers' compensation 
where such periods of leave exceed one or 
more complete 20 day work cycles. 

(c) An employee is on workers' compensation 
for less than one complete 20 day work 
cycle and a rostered day off falls within the 
period, the employee will not be re- 
rostered for an additional day off. 

(2) For employees working the 20 day work cycle 
there will be no rostered days off applicable whilst 
on leave without pay, nor shall any credit 
accumulate for such periods of leave. 

(3) Weekly allowances as prescribed in the Award 
shall not be reduced as a result of the "rostered day 
off" occurring in any particular week. 

(4) Agreed Trade Offs in Implementing the 38 
Hour Week: 

(a) There will be no wash up time prior to 
knocking off work for the day, however, 
employees may be permitted by their 
foreman to wash after completing 
particularly dirty assignments as would 
normally be the case. 

(b) There will be no afternoon tea break. 
(c) The time allocated for morning tea break 

shall be reduced to 10 minutes. 
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CASE AND BOX MAKERS. 
Award No. 48 of 1951. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1036 of 1986. 

Between United Timber Yards, Sawmills and Wood- 
workers Employees' Union of Western Australia, 
Applicant and Consolidated Pine Industries and 
Others, Respondents. 

Order. 
HAVING heard Mr M. Loader on behalf of the 
applicant and Ms P.M. Gauci on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Case and Box Makers' Award No. 48 of 
1951 be varied in accordance with the following 
schedule and that such variations shall have effect as 
from the beginning of the fist pay period 
commencing on or after 20 February 1987. 

Dated at Perth this 24th day of February 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 7.—Special Rates and Provisions: Delete 

subclauses (5)(a) and (5)(b) and insert in lieu thereof:— 
(5) Disability Allowance: Workers shall be paid 

an allowance in accordance with the following — 
(a) Workers employed in bush or logging 

operations (other than log truck drivers) at 
the rate of $11.83 per week. 

(b) Workers employed in or in the immediate 
vicinity of sawmills, and log truck drivers, 
at the rate of $7.80. 

2. Clause 10.—Overtime: Delete subclauses (9)(a) and 
(9)(b) and insert in lieu thereof:— 

(9) (a) A worker required to work overtime for 
more than two hours, without being notified on the 
previous day or earlier that he will be so required to 
work, shall be supplied with a meal by the employer 
or paid $4.14 for a meal. 

(b) If the amount of overtime required to be 
worked necessitates a second or subsequent meal, 
the worker shall, unless he has notified the worker 
concerned on the previous day or earlier that such 
second or subsequent meal will also be required, 
provide such meal or pay the amount of $3.55 for 
such second or subsequent meal. 

ELECTRICAL CONTRACTORS 
(North West Shelf Project Platform). 

Award No. AID of 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1031 of 1986. 

Between Karratha Plant Maintenance Pty Ltd and 
Monadelphous Engineering Associates Pty Ltd, 
Applicants and Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Respondents. 

Order. 
HAVING heard Mr M. Diamond on behalf of the 
applicants and Mr G. Cant on behalf of the respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Mechanical and Electrical Contractors 
(North West Shelf Project Platform) Award 1984 
No. A10 of 1984 be varied in accordance with the 
following schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 1st day of July 
1986. 

Dated at Perth this 16th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule D. 
1. Clause 1.—Title: Delete and insert in lieu:— 

This Award shall be known as the Mechanical and 
Electrical Contractors (North West Shelf Project 
Platform) Award 1986. 

2. Clause 5.—Term: Delete and insert in lieu:— 
This award shall come into force as from 1 July 

1986 and shall remain in force until 1 July 1988. 
3. Clause 13.—Wages: Subclause (1) delete the 

amounts appearing in subclause (1) and insert in lieu:— 
Base Rate Supplementary Payment 

$ $ 
235.50 18.30 
266.40 26.60 
277.40 31.10 
299.00 35.50 
299.00 35.50 

Subclause (1) delete paragraph 3 and insert in lieu:— 
A casual employee shall be paid at the ordinary 

hourly rate appropriate to his classification plus a 
loading of 20 per cent for all hours in lieu of the 
leave provided under Clauses 18, 19 and 20. 

Subclause (2) Offshore Contract Allowances: Delete 
the amounts appearing in subclause (2) and insert in 
lieu:— 

Per Week 
$ 

112.31 
126.85 
132.13 
142.70 
142.70 

Subclause (3) Electricians License Allowances: Delete 
the amount appearing in subclause (3) and insert in 
lieu:— 

$11.70 per week. 
Subclause (4) Leading Hand Allowance: Delete the 

amounts appearing in subclause (4) and insert in lieu the 
following:— 

$14.20 
$21.80 
$28.10 

4. Clause 15.—Shift Work: Delete the amount 
appearing in this clause and insert in lieu:— 

$1.45 
5. Clause 16.—Platform Allowance: Delete the 

amount appearing in this clause and insert in lieu:— 
$87.36 for each completed cycle worked offshore 

or $5.82 per day. 
6. Clause 17.—Living Away from Home Allowance: 

Delete the amount appearing in this clause and insert in 
lieu:— 

$22.80 
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GOVERNMENT RAILWAYS LOCOMOTIVE 
ENGINEMENS'. 

Award No. 13 of 1973. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1348 of 1986. 

Between the West Australian Locomotive Engine 
Drivers', Firemens' and Cleaners' Union of 
Workers, Applicant and the Western Australian 
Government Railways Commission, Respondent. 

Order. 
HAVING heard Mr D. McPolin on behalf of the 
Applicant and Mr R.C. Easthope on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Government Railways Locomotive 
Enginemens' Award No. 13 of 1973 as amended, be 
further amended in accordance with the following 
Schedule with effect from the beginning of the first 
pay period commencing on or after the 15th day of 
August 1986. 

Dated at Perth this 4th day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 15.—Lodging Allowance: Delete this clause 

and insert in lieu thereof:— 
(1) The following allowances shall be paid to 

workers covered by this Award booked oof or 
temporarily lodging away from their home 
stations:— 

(a) For the first 30 hours or part thereof the 
sum of $18.42 where attended and $19.89 
where unattended barracks are provided 
and $22.84 where there are no barracks. 

(b) After the first 30 hours and up to seven 
days, the sum of 84 cents per hour and 
thereafter 71 cents per hour; provided that 
the reduction from 84 cents per hour to 71 
cents shall be made only in cases where the 
worker shall be stationed for over seven 
days in one place. 

Provided that a deduction of $5.97 per 
day or night, with a maximum of $29.85 
per week, shall be made where attended 
barracks are provided and a deduction of 
$2.99 per day or night with a maximum of 
$14.95 per week shall be made where 
unattended barracks are provided. No 
such deduction shall be made if the worker 
returns to this home station within 44 
hours. 

(c) The allowance shall be calculated from the 
time of booking on to the time of booking 
off at home station. 

(d) In addition to the allowances provided for 
in paragraphs (a) and (b) a worker booked 
off or temporarily lodging in a district 
carrying an allowance shall be granted 
such allowance, or if in receipt of a district 
allowance, shall be granted the difference 
between such allowance and any higher 
allowance applicable to the district in 
which he is booked off or lodging; a day's 
allowance to be granted for the first 30 
hours or any part thereof; and each 

subsequent 24 hours or part thereof; time 
to be calculated from time of departure 
from home station to time of departure 
from foreign station. The district 
allowance at the place booked off or 
temporarily lodging shall be that 
applicable to a single man. 

(e) When a worker in the suburban area is 
required to work at a suburban depot 
other than the depot at which he is 
stationed the following will apply — 

(i) for the first week an allowance of 
21 cents per kilometre in both 
directions between depots will be 
paid. 

(ii) for periods of more than one week 
where the distance the worker is 
required to travel from his home to 
the depot where he is working is 
greater than the distance he is 
required to travel from his home to 
the depot where he is usually 
stationed, he will be paid an 
allowance of 35.75 cents per 
kilometre in both directions for the 
extra distance he is required to 
travel, such allowances as specified 
in subparagraphs (i) and (ii) of this 
paragraph are to be in recognition 
of the cost and time taken for the 
extra distance to be travelled. 

(f) Workers temporarily transferred for a 
period exceeding three months, but which 
is not expected to exceed six months, for 
the prupose of meeting seasonal or 
exceptional or temporary traffic, and not 
moving their permanent homes, will be 
paid a weekly allowance (if married) of 
$14.00; if single, of $7.00 in lieu of transfer 
or lodging allowance to cover the excess 
cost of living away from their home. 

Provided that, should any other lodging 
allowance become due to a worker whilst 
transferred, such allowance, together with 
the allowance provided for in the 
foregoing paragraphs, shall in no case 
exceed the allowance payable under 
paragraphs (a), (b) and (d). 

(g) Where workers under the preceding 
paragraph are employed on a series of 
works up and down the line and are 
provided with sleeping accommodation in 
vans, the removal of vans from one place 
to another will not be deemed to have 
altered their headquarters. 

(h) The employer may make any allowance in 
addition to those provided in the foregoing 
paragraphs and the head of the branch 
shall also have discretion to make any such 
additional allowance as may under the 
circumstances be justified. 

(i) The foregoing allowances will not be paid 

(aa) during any period of absence from 
duty unless such absence is due to 
sickness of the worker and does not 
exceed one week 

(bb) during any period of annual leave 
or long service leave. 

Transfer Accommodation Allowance. 
(2) (a) Where married men are transferred from 

one station to another to suit the convenience of the 
employer and at which no suitable accommodation 
is available, they shall be paid the sum of $28.00 per 
week until such time as suitable accommodation is 
available or for a period of six months, whichever 
shall be the shorter. 
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The term "married man" shall for this purpose 
also include widowers with dependants and also 
others with dependants. 

(b) Any unmarried worker transferred from one 
station to another to suit the convenience of the 
employer shall be paid actual reasonable out-of- 
pocket expenses, but in each case details of the 
expense shall be submitted and all items in excess of 
50 cents must be supported by receipted vouchers. 
Provided, however, that such payment shall be 
limited to a period of six months and shall not 
exceed $6.00 per week. 

(3) Liberty is reserved to either party to apply to 
amend this clause. 

GOVERNMENT WATER SUPPLY 
(KALGOORLIE PIPELINE). 

Award No. 15 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 790 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the Hon Minister for 
Works and Water Resources, Respondent. 

Order. 
HAVING heard Mr A.R. Beech on behalf of the 
Applicant and Mr K. Richardson on behalf of the 
Respondent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Government Water Supply (Kalgoorlie 
Pipeline) Award No. 15 of 1981 as amended, be 
further amended in accordance with the following 
Schedule with effect from the beginning of the first 
pay period commencing on or after 1 February 
1986. 

Dated at Perth this 25th day of February 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 14.—Travelling Time and Allowances: Delete 

paragraph (a) of subclause (1) and insert in lieu the 
following:— 

(a) In respect of work carried out from an 
employer's depot: An allowance of $7.10 per day 
shall apply to all work located within a radius of 50 
kilometres of the main post office in the town in 
which the depot is situated. 

GOVERNMENT WATER SUPPLY 
SEWERAGE AND DRAINAGE EMPLOYEES. 

Award No. 2 of 1980. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 791 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the Hon Minister for 
Works and Water Resources, Respondent. 

Order. 
HAVING heard Mr A.R. Beech on behalf of the 
Applicant and Mr K. Richardson on behalf of the 
Respondent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Government Water Supply Sewerage 
and Drainage Employees Award 1981 Award No. 2 
of 1980 as amended, be further amended in 
accordance with the following Schedule with effect 
from the beginning of the first pay period 
commencing on or after 1 February 1986. 

Dated at Perth this 25th day of February 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 14.—Travelling Time and Allowances: Delete 

(a) of subclause (1) and insert in lieu the following:— 
(a) Within a radius of 50 kilometres of the GPO, 

Perth; $7.10 per day. 

IRON AND STEEL INDUSTRY WORKERS 
(Australian Iron and Steel Pty Ltd). 

Award No. 1 of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1053 of 1986. 

Between BHP Steel International Group Rod and Bar 
Products Division, Applicant and Australian 
Workers' Union, Western Australian Branch, 
Industrial Union of Workers, Respondent. 

Order. 
HAVING heard Mr R.G. Woodward on behalf of the 
applicant and Mr P. McBride on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Iron and Steel Industry Workers' 
(Australian Iron and Steel Pty Ltd) 1970 Award No. 
1 of 1968 as amended, be further amended in 
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accordance with the following Schedule with effect 
from the beginning of the first pay period 
commencing on or after the 1 Oth day of March 1987. 

Dated at Perth this 10th day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 3.—Area and Scope: Delete subclauses (1) and 

(2) and insert in lieu the following:— 
(1) This award relates to the iron and steel 

industry and bulk materials handling operation and 
applies to all workers employed in the callings 
mentioned in Clause 29.—Wages of this award in 
the area occupied and controlled by the respondent 
employer at Kwinana. 

(2) For the purpose of this award the iron and 
steel industry shall be deemed to include the 
handling of ore for shipment and the bulk materials 
handling operation shall be deemed to include the 
handling of all bulk materials both inwards from 
and outwards for shipment in the area referred to in 
subclause (1) of this clause. 

(2) (a) Apprentices shall provide their own tools 
for salon use. 

(b) The tools shall consist of the following:— 
1 cutting comb. 
1 setting comb. 
1 tail comb. 
1 large comb. 
1 afro comb. 
1 teasing comb. 
1 pair scissors. 
2 boxes curl clips. 
5 sectioning clips. 
medium and small rollers. 
stick pins. 
3 round brushes for blow drying. 
1 brush for finish on setting. 
1 vent brush. 

(c) The apprentice shall be responsible for all 
breakages or losses and shall make good all such 
breakages or losses. 

(d) In addition to the weekly wage a tool 
allowance of $4.00 per week shall be payable to 
apprentices who are in their first year of 
employment. 

2. Clause 27.—Special Provisions for Late Night 
Trading: Delete subclause (5) of this clause and insert in 
lieu:— 

(5) Late Night Trading Meal Allowance: A 
worker who commences work prior to 4.30 p.m. on 
the day of late night trading and is required to work 
beyond 7.00 p.m. on that day shall be paid a meal 
allowance of $2.90. 

LAMES HAIRDRESSERS. 
Award No. 30 of 1962. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. NURSES (SILVER CHAIN ASSOCIATION). 

No. 872 of 1986. Award No. 14 of 1965. 

Between the West Australian Hairdressers' and Wig- 
makers' Employees' Union of Workers, Applicant 
and the Master Ladies Hairdressers' Industrial 
Union of Employers of Western Australia, 
Respondent. 

Order. 
HAVING heard Mr R.L. Backshall on behalf of the 
applicant and Mr B.D. Williams on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders — 

That the Ladies' Hairdressers Award No. 30 of 
1962 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 6th day of March 1987. 

Dated at Perth this 11th day of March 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule (A). 
1. Clause 20.—Tools of Trade: Delete this clause and 

insert in lieu: 
20.—Tools of Trade. 

(1) Seniors shall provide their own tools of trade 
which shall consist of scissors, combs, handclippers, 
handbrushes and haircutting razor. These tools shall 
be kept in a workmanlike condiditon. 

BEFORE THE WESTERN AUSTRALI AN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 891 of 1986. 

Between Silver Chain Nursing Association Inc, 
Applicant and Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Respondent. 

Order. 
HAVING heard Mrs P.E. Bentley on behalf of the 
Applicant and Ms H. Handmer on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Nurses (Silver Chain Association) 
Award No. 14 of 1965 as varied be further varied in 
accordance with the attached Schedule and that 
such variation shall have effect as and from the first 
pay period commencing on or after the date herein. 

Dated at Perth this 19th day of February 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 20.—Motor Cars and Allowances: Delete this 

clause and insert in lieu thereof the following clause:— 
20.—Motor Cars and Allowances. 

(1) An employee who uses her own vehicle in the 
course of her duties with the approval of the 
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employer shall be paid an allowance in accordance 
with the scale set out in the Public Service Motor 
Vehicle Allowances Award. 

(2) Where a nurse is required in the performance 
of her duties to drive a vehicle provided by the 
employer the employer shall ensure that such vehicle 
is fitted with tinted windows, front and rear sun 
screens and steering wheel cover. 

Provided that the employer shall be under no 
obligation to provide tinted windows, rear sun 
screen and steering wheel cover where the vehicle 
provided is air conditioned. 

(3) (a) Employees who are in possession of a 
qualification from a university or college of 
advanced education relative to their employment 
shall in addition to the rates prescribed in Clause 
27.—Wages of this award for their classification be 
paid an amount equal to 6.5 per cent of the rate 
prescribed for a Silver Chain Nurse third year of 
service. 

(b) Employees who have undertaken part of a 
course leading to the qualification mentioned in 
paragraph (a) of this subclause and such part is all 
that is required by the employer to be completed 
shall be paid in addition to their classified rates as 
prescribed in Clause 27.—Wages of this award an 
amount equal to 3.0 per cent of the rate prescribed 
for a Silver Chain Nurse third year of service. 

(4) Employees who hold a certificate endorsed by 
the Nurses Board and which are relevant to their 
duties shall be paid the amount prescribed in 
paragraph (b) of subclause (3) of this clause per 
week. 

PARTICLE BOARD EMPLOYEES. 
Award No. 22 of 1964. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1038 of 1986. 

Between United Timber Yards, Sawmills and Wood- 
workers Employees' Union of Western Australia, 
Applicant and WESFI Pty Ltd, Respondent. 

Order. 
HAVING heard Mr M. Loader on behalf of the 
applicant and Ms F.M. Gauci on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Particle Board Employees' Award 1964 
No. 22 of 1964 be varied in accordance with the 
following schedule and that such variations shall 
have effect as from the beginning of the first pay 
period commencing on or after 20 February 1987. 

Dated at Perth this 24th day of February 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 14.—Meal Allowance: Delete subclauses (1) 

and (2) and insert in lieu thereof:— 
(1) A worker required to work overtime for more 

than two hours, without being notified on the 
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previous day or earher that he will be so required to 
work, shall be supplied with a meal by the employer 
or paid $4.14 for a meal. 

(2) If the amount of overtime required to be 
worked necessitates a second or subsequent meal, 
the worker shall, unless he has notified the worker 
concerned on the previous day or earlier that such 
second or subsequent meal will also be required, 
provide such meal or pay the amount of $3.55 for a 
meal. 

PARTICLE BOARD EMPLOYEES. 
Award No. 10 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 955 of 1986. 

Between United Timber Yards, Sawmills and Wood- 
workers Employees' Union of Western Australia, 
Applicant and Westralian Forest Industries, 
Respondent. 

Order. 
HAVING heard Mr M. Loader on behalf of the 
applicant and Ms F.M. Gauci on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Particle Board Employees' Award No. 
10 of 1978 be varied in accordance with the 
following schedule and that such variations shall 
have effect as from the beginning of the first pay 
period commencing on or after 20 February 1987. 

Dated at Perth this 24th day of February 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 13.—Meal Money: Delete subclauses (1) 

and (2) and insert in lieu thereof:— 
(1) A worker required to work overtime for more 

than two hours, without being notified on the 
previous day or earlier that he will be so required to 
work, shall be supplied with a meal by the employer 
or paid $4.14 for a meal. 

(2) If the amount of overtime required to be 
worked necessitates a second or subsequent meal, 
the worker shall, unless he has notified the worker 
concerned on the previous day or earlier that such 
second or subsequent meal will also be required, 
provide such meal or pay the amount of $3.55 for 
such second or subsequent meal. 

2. Schedule 1.—Rates of Pay: Delete the last 
paragraph of Item 39 and insert in lieu thereof:— 

A worker who during the course of his 
employment drives a vehicle with self loading 
equipment which requires the possession of a 
certificate of competency shall be paid an extra 
$7.80 per week. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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PLYWOOD AND VENEER WORKERS. 
Award No. 24 of 1952. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1039 of 1986. 

Between United Timber Yards, Sawmills and Wood- 
workers Employees' Union of Western Australia, 
Applicant and Wesfi Pty Ltd, Respondent. 

Order. 
HAVING heard Mr M. Loader on behalf of the 
applicant and Ms F.M. Gauci on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby orders: 

That the Plywood and Veneer Workers' Award 
No. 24 of 1952 be varied in accordance with the 
following schedule and that such variations shall 
have effect as from the beginning of the first pay 
period commencing on or after 20 February 1987. 

Dated at Perth this 24th day of February 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 13.—Meal Allowance: Delete subclauses 

(13)(1) and (13)(2) and insert in lieu thereof: — 
(1) A worker required to work overtime for more 

than two hours, without being notified on the 
previous day or earlier that he will be so required to 
work, shall be supplied with a meal by the employer 
or paid $4.14 a meal. 

(2) If the amount of overtime required to be 
worked necessitates a second or subsequent meal, 
the employer shall, unless he has notified the worker 
concerned on the previous day or earlier that such 
second or subsequent meal will also be required, 
provide such meal or pay an amount of $3.55 for 
such second or subsequent meal. 

2. Clause 5.—Wages: Delete subclauses (4)(a), (4)(b) 
and (4)(c) and insert in lieu thereof:— 

(a) A leading hand, if placed in charge of three to 
10 workers shall be paid $12.80 per week in addition 
to the appropriate wage prescribed. 

(b) A leading hand, if placed in charge of 11 to 20 
workers shall be paid $19.30 per week in addition to 
the appropriate wage prescribed. 

(c) A leading hand, if placed in charge of more 
than 20 workers shall be paid $25.00 per week in 
addition to the appropriate wage prescribed. 

RAILWAY EMPLOYEES. 
Award No. 18 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1337 of 1986. 

Between West Australian Government Railways Com- 
mission, Applicant and Australian Railways Union 
of Workers West Australian Branch, Respondent. 

Order. 
HAVING hard Mr K.A. Baldwin on behalf of the 
applicant, Mr J. Sharp-Collett on behalf of the 
Amalgamated Metal Workers and Shipwrights Union of 
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Western Australia and Mr R.C. Wells on behalf of the 
Australian Railways Union of Workers West Australian 
Branch, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Railway Employees Award No. 18 of 
1969 as amended, be further amended in accordance 
with the following Schedule with effect from the 
beginning of the first pay period commencing on or 
after the 10th day of March 1987. 

Dated at Perth this 10th day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 44.—Wages: Delete Item No. 73(g), (h) and (i) 

and insert in lieu the following:— 
(g) Boilermaker (programmer 

operator) profile cutting 
machine 344.80 350.30 356.00 

(h) Oxywelder and cutter on 
boilers 342.40 347.70 353.70 

(i) Welder first class who is 
required to apply general 
trade experience 338.90 344.20 350.20 

(j) In running shed 
(i) First year 343.10 348.50 354.40 
(ii) Thereafter 353.80 359.60 

RAILWAY OFFICERS. 
Award No. 1 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. RCB1 of 1987. 

Between Western Australian Railways Officers' Union, 
Applicant and Western Australian Government 
Railways Commission, Respondent. 

Order. 
HAVING heard Mr R.L. Robinson on behalf of the 
Applicant and Mr R.C. Easthope on behalf of the 
Respondent, the Railways Classification Board, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, having satisfied itself that 
the terms of the General Order of the Commission No. 
261 of 1986, dated 23 July 1986, have been complied 
with, and by consent, hereby orders — 

1. That the Railway Officers' Award No. 1 of 
1985 as amended be further amended by deleting 
subclauses (13)(a) and (b) of Clause 38.—Railway 
Construction Etc. Work and inserting in lieu 
therefor:— 

(13) Camping Allowance: 
(a) Single officers or married officers not 

accompanied by their spouse and provided 
with a self contained caravan and a 
reasonable supply of water and electricity 
free of charge shall be paid $100.21 for 
every complete week they are available for 
work, but where alternative unfurnished 
accommodation is provided such officers 
shall be paid $66.81 for every complete 
week they are available for work. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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(b) Officers accompanied by their spouse or 
housekeeper and provided with unfurn- 
ished accommodation and a reasonable 
supply of water and electricity free of 
charge shall be paid $33.40 for every 
complete week they are available for work. 

2. That the foregoing amendment shall have 
effect from the beginning of the first pay period 
commencing on or after the 15th day of August 
1986. 

Dated at Perth this 5th day of March 1987. 

(Sgd.) G.L.FIELDING, 
[L.S.] Chairman, 

Railways Classification Board. 

SAW SERVICING ESTABLISHMENTS. 
Award No. 17 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1037 of 1986. 

Between United Timber Yards, Sawmills and Wood- 
workers Employees' Union of Western Australia, 
Applicant and MJC Industries and Others, 
Respondents. 

Order. 
HAVING heard Mr M. Loader on behalf of the 
applicant and Ms F.M. Gauci on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Saw Servicing Establishments Award 
No. 17 of 1977 be varied in accordance with the 
following schedule and that such variations shall 
have effect as from the beginning of the first pay 
period commencing on or after 20 February 1987. 

Dated at Perth this 24th day of February 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 10.—Overtime: Delete subclauses (ll)(a) and 

(ll)(b) and insert in lieu thereof:— 
(11) (a) A worker required to work overtime for 

more than two hours, without being notified on the 
previous day or earlier that he will be so required to 
work, shall be supplied with a meal by the employer 
or paid $4.14 for a meal. 

(2) If the amount of overtime required to be 
worked necessitates a second or subsequent meal, 
the worker shall, unless he has notified the worker 
concerned on the previous day or earlier that such 
second or subsequent meal will also be required, 
provide such meal or pay the amount of $3.55 for 
such second or subsequent meal. 

TIMBER WORKERS. 
Award No. 36 of 1950. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 954 of 1986. 

Between the Western Australian Timber Industry 
Industrial Union of Workers, South-West Land 
Division, Applicant and Bunning Bros Pty Ltd and 
Whittakers Ltd, Respondents. 

Order. 
HAVING heard Mr M. Loader on behalf of the 
applicant and Ms F.M. Gauci on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Timber Workers' Award No. 36 of 1950 
be varied in accordance with the following schedule 
and that such variations shall have effect as from the 
beginning of the first pay period commencing on or 
after 20 February 1987. 

Dated at Perth this 24th day of February 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 17.—Meal Money: Delete subclauses (1) 

and (2) and insert in lieu thereof:— 
17.—Meal Money. 

(1) A worker required to work overtime for more 
than two hours, without being notified on the 
previous day or earlier that he will be so required to 
work, shall be supplied with a meal by the employer 
or paid $4.14 for a meal. 

(2) If the amount of overtime required to be 
worked necessitates a second or subsequent meal, 
the worker shall, unless he has notified the worker 
concerned on the previous day or earlier that such 
second or subsequent meal will also be required, 
provide such meal or pay the amount of $3.55 for 
such second or subsequent meal. 

2. Clause 31.—Allowances: Delete subclauses (3)(f), 
(3)(g) and (5)(a) and (5)(b) and insert in lieu thereof:— 

(3) (f) In factories, shops, workshops or places 
where an employer has appointed a worker who 
holds a certificate issued by St John Ambulance or 
some other similar body as a first aid attendant an 
additional $3.00 per week for each week in which 
three days or more have been worked shall be paid 
to such worker and such amount shall be payable in 
addition to any amounts paid for annual leave, sick 
leave and public holidays provided that this 
allowance shall not be subject to any premium or 
penalty additions. 

Provided that nothing in this subclause shall be 
taken as meaning that an employer shall be required 
to make such an appointment. 

(g) Workers required to work in a place where the 
temperature has been raised by artificial means to 
between 46 degrees and 54 degrees Celsius shall be 
paid 25 cents per hour or part thereof in addition to 
the rates otherwise prescribed or in excess of 54 
degrees Celsius shall be paid 29 cents per hour or 
part thereof in addition to the said rates. 

Where such work continues for more than two 
hours, the worker shall be entitled to a rest period of 
20 minutes after every two hours work without loss 
of pay, not including the special rate prescribed 
above. 
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(5) Disability Allowance: Workers shall be paid 
an allowance in accordance with the following — 

(a) Workers employed in bush or logging 
operations (other than log truck drivers) at 
a rate of $11.83 per week. 

(b) Workers employed in and in the 
immediate vicinity of sawmills, and log 
truck drivers, at a rate of $7.80 per week. 

TIMBER YARD WORKERS.. 
Award No. 11 of 1951. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1035 of 1986. 

Between United Timber Yards, Sawmills and Wood- 
workers Employees' Union of Western Australia, 
Applicant and Bunning Bros Pty Ltd and Others, 
Respondents. 

Order. 
HAVING heard Mr M. Loader on behalf of the 
applicant and Ms F.M. Gauci on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Timber Yards Workers' Award No. 11 
of 1951 be varied in accordance with the following 
schedule and that such variations shall have effect as 
from the beginning of the first pay period 
commencing on or after 20 February 1987. 

Dated at Perth this 24th day of February 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 6.—Special Rates and Conditions: Delete 

subclauses (8)(a) and (8)(b) and insert in lieu thereof:— 
(8) Disability Allowance: Workers shall be paid 

an allowance in accordance with the following:— 
(a) Workers employed in bush or logging 

operations (other than log truck drivers) at 
the rate of $11.83 per week. 

(b) Workers employed in or in the immediate 
vicinity of sawmills and log truck drivers at 
the rate of $7.80. 

2. Clause 10.—Overtime: Delete subclauses (14)(a) 
and (14)(b) and insert in lieu thereof:— 

(14) (a) A worker required to work overtime for 
more than two hours, without being notified on the 
previous day or earlier that he will be so required to 
work, shall be supplied with a meal by the employer 
or paid $4.14 for a meal. 

(2) If the amount of overtime required to be 
worked necessitates a second or subsequent meal, 
the worker shall, unless he has notified the worker 
concerned on the previous day or earlier that such 
second or subsequent meal will also be required, 
provide such meal or pay the amount of $3.55 for 
such second or subsequent meal. 
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3. Clause 29.—Wages: Delete subclause (25)(c) and 
insert in lieu thereof:— 

(25) (c) Allowances: A worker who, in the 
course of his employment, drives a vehicle with self 
loading equipment which requires the possession of 
a certificate of competency shall be paid an extra 
$7.80 per week. 

WOODCHIP INDUSTRY. 
Award No. 21 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 956 of 1986. 

Between the Western Australian Timber Industry 
Industrial Union of Workers, South-West Land 
Division, Applicant and WA Chip and Pulp Co Pty 
Ltd, Respondent. 

Order. 
HAVING heard Mr M. Loader on behalf of the 
applicant and Ms F.M. Gauci on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Woodchip Industry Award No. 21 of 
1976 be varied in accordance with the following 
schedule and that such variations shall have effect as 
from the beginning of the first pay period 
commencing on or after 20 February 1987. 

Dated at Perth this 24th day of February 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 29.—Allowances: Delete subclauses (5)(a) 

and (5)(b) and insert in lieu thereof:— 
(5) (a) Workers employed in bush or logging 

operations (other than log truck drivers) at a rate of 
$11.83 per week. 
(b) Workers employed in and in the immediate 
vicinity of a chip mill, and log truck drivers, shall be 
paid a disability allowance at the rate of $7.80 per 
week. 

2. Clause 17.—Meal Money: Delete subclauses (1) 
and (2) and insert in lieu thereof:— 

(1) A worker required to work overtime for more 
than two hours, without being notified on the 
previous day or earlier that he will be so required to 
work, shall be supplied with a meal by the employer 
or paid $4.14 for a meal. 

(2) If the amount of overtime required to be 
worked necessitates a second or subsequent meal, 
the worker shall, unless he has notified the worker 
concerned on the previous day or earlier that such 
second or subsequent meal will also be required, 
provide such meal or pay the amount of $3.55 for 
such second or subsequent meal. 

3. Schedule 1.—Rates of Pay: Delete the last 
paragraph of (36) and insert in lieu thereof:— 

A worker who during the course of his 
employment drives a vehicle with self loading 
equipment which requies the possession of a 
certificate of competency shall be paid an extra 
$7.80 per week. 
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AWARDS/AGREEMENTS — 
Application for variation of — 

No variation resulting — 

CLERKS 
(Wholesale and Retail Establishments). 

Award No. 38 of 1947. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 276 of 1985. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Western Australian Newspapers Ltd and Others, 
Respondents. 

Order. 
HAVING initially heard Mr B. J. Finlay on behalf of the 
Applicant, Mr R.A. Gehringer on behalf of Western 
Australian Newspapers Ltd, Mr L. Thompson on behalf 
of the Sunday Times, and subsequently at the request of 
the Applicant, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, hereby orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 21st day of May 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

STOREMEN (STATE ENERGY COMMISSION). 
Award No. 4 of 1971. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1026 of 1986. 

Between the Shop, Distributive and Allied Employees' 
Association of Western Austraha, Applicant and 
the General Manager, The Sate Energy Commission 
of Western Australia, Respondent. 

Order. 
HAVING heard Mr J. Bullock on behalf of the applicant 
and Mr N.L. Fry on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders — 

That the Application be and is hereby withdrawn 
by leave. 

Dated at Perth this 9th day of December 1986. 

[L.S.] 

NOTICES — 
Award/Agreement matters — 

Application No. 139 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
TITLED "CEMENT WORKERS' AWARD 1975". 

Award No. 10 of 1967. 

NOTICE is given that an application has been made to 
the Western Australian Industrial Relations Commission 
by the Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers under the 
Industrial Relations Act 1979 for a variation of the above 
award. 

As far as relevant those parts of the proposed 
amendment which relate to scope are published 
hereunder. 

Clause 27.—Wages Cockburn Cement: Add to Clause 
27, the following classifications: 

Rate 
Per 

(2) Classification Week 
Senior Storeman 281.40 
Bulker Bag Filling Machine 

Operator 265.80 
General Storeman 264.00 
Bulk Loader 265.80 

Mobile Plant Classification 
Operator Plant Vehicle 

under three tonnes capacity 277.80 
Operator Plant Vehicle 

up to six tonnes capacity 281.40 
Operator Plant Vehicle 

up to 10 tonnes capacity 284.90 
Operator Plant Vehicle 

up to 15 tonnes capacity 289.80 
Operator Plant Vehicle 

up to 20 tonnes capacity 292.40 
Operator Plant Vehicle 

up to 25 tonnes capacity 295.77 
Operator Plant Vehicle 

up to 30 tonnes capacity 299.62 
Operator Plant Vehicle 

up to 35 tonnes capacity 303.47 
Operator Plant Vehicle 

up to 40 tonnes capacity 307.32 
Operator Plant Vehicle 

up to 45 tonnes capacity 311.17 
Operator Plant Vehicle 

up to 50 tonnes capacity 315.02 
Operator Forklift Vehicle 

up to five tonnes capacity 281.40 
Operator Tractor 284.40 
Operator Bobcat 279.20 

A copy of the proposed amendment may be inspected 
in my office at 815 Hay Street, Perth. 

Dated at Perth this 6th day of April 1987. 

K. SCAPIN, 
Registrar. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED "CLERKS' 

(COMMERCIAL INDUSTRIES 
AUSTRALIAN TRAINEESHIPS) 
INDUSTRIAL AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial RelationsAct 1979 for registration 
of the above Agreement. 

(Sgd.) O.K. SALMON, 
Commissioner. Application No. AG3 of 1987. 
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As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

1.—Scope. 
This Agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Commercial, Social and Professional Services) Award 
No. 14 of 1972 employed in the industry of the employers 
named in Schedule A of this agreement. 

2.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

3.—Definitions. 
"Training or Trainee Agreement". 
"Clerical Trainee". 
"Relevant Award or Agreement". 
"Australian Traineeship System (ATS)". 
"Ordinary Rate of Wage". 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated this 13th day of March 1987. 

K. SCAPIN, 
Registrar. 

Application No. AG4 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED "CLERKS' 

(MANUFACTURING INDUSTRIES 
AUSTRALIAN TRAINEESHIPS) 
INDUSTRIAL AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial RelationsAct 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

1.—Scope. 
This Agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Wholesale and Retail Establishments) Award No. 38 of 
1947 employed in the industry of the employers named in 
Schedule A of this agreement. 

2.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

3.—Definitions. 
"Training or Trainee Agreement". 
"Clerical Trainee". 
"Relevant Award or Agreement". 
"Australian Traineeship System (ATS)". 
"Ordinary Rate of Wage". 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated this 13th day of March 1987. 

K. SCAPIN, 
Registrar. 
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SECTION 23 — 
Applications dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1095 of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Cockburn Cement Ltd, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 3rd day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

SECTION 29(b) — 

Applications dealt with — 
BEFORE THE WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
No. 688 of 1986. 

Between Cheryl-May Linda Barrett, Applicant and Afco 
Industrial Services Group Pty Ltd, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 4th day of March 1987. 

(Sgd.) S.A.KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1153 of 1986. 

Between Arthur Bellia, Applicant and Hardie-Iplex, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 3rd day of March 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 909 of 1986. 

Between Margaret Jean Burke, Applicant and Profile 
Marketing Pty Ltd, Respondent. 

Order. 
HAVING heard the applicant on her own behalf and 
there being no appearance by or on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the respondent shall pay to Margaret Jean 
Burke of 29 Ilumba Road, Nollamara the amount of 
$1 118.36 within 21 days of the date hereof. 

Dated at Perth this 11th day of March 1987. 

(Sgd.) G.J.MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 7 of 1987. 

Between Erin De Barro, Applicant and Dalcol Cleaning, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 9th day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1065 of 1986. 

Between Manfred Cimmino, Applicant and Tableware 
Interntional Pty Ltd (in liquidation) trading as 
Bokay Products, Respondent. 

Order. 
HAVING heard the applicant in person and there being 
no appearance by the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 12th day of March 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1312 of 1986. 

Between Richard Ian De Jong, Applicant and DTX 
Australia Ltd, Respondent. 

Order. 
HAVING heard Mr R.I. De Jong on his own behalf and 
Mr Duncan on behalf of the respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the respondent is to pay to the applicant the 
sum of SI 862.67, without prejudice to any further 
claim, within 28 days of the date herein. 

Dated at Perth this 23rd day of January 1987. 

(Sgd.)J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1145 of 1986. 

Between Lester Raymond Dalley, Applicant and 
Aphrodite Marine Ltd, Respondent. 

Order. 
THE COMMISSION, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the application be dismissed for want of 
prosecution. 

Dated at Perth this 17th day of March 1987. 

(Sgd.) S. A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1313 of 1986. 

Between Sharon Elizabeth De Jong, Applicant and DTX 
Australia Ltd, Respondent. 

Order. 
HAVING heard Ms S.E. De Jong on her own behalf and 
Mr Duncan on behalf of the respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the respondent shall pay to the applicant the 
sum of $1 398.82, without prejudice to any further 
claim, within 28 days of the date herein. 

Dated at Perth this 23rd day of January 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

No. 1224 of 1986. No. 1071 of 1986. 

Between Angelo D'Souza, Applicant and Personalized Between Michael Fox, Applicant and DTX Australia 
Tuition Services Pty Ltd, Respondent. Ltd, Respondent. 

Order. 
HAVING heard the applicant on his own behalf and Mr 
K.N. Soia on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders: 

That the respondent shall pay to the applicant the 
amount of $17.(X) within 21 days of the date hereof. 

Dated at Perth this 30th day of January 1987. 

(Sgd.) G. J. MARTIN, 
[L.S.] Commissioner. 

Order. 
HAVING heard Mr M. Fox on his own behalf and Mr 
Duncan on behalf of the respondent, and by consent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the respondent is to pay to the applicant the 
sum of $1 873.95, being wages from 1 September 
1986 to 15 October 1986, and without prejudice to 
any further claim, within 28 days of the date herein. 

Dated at Perth this 23rd day of January 1987. 

(Sgd.) J.A.NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1344 of 1986. 

Between John Roy Emberson, Applicant and HiUmack 
Sales (Australia) Pty Ltd, Respondent. 

Order. 
HAVING heard the applicant in person and Mr P.J. 
Cooke on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 and by consent, hereby 
orders — 

That the respondent pay to the applicant th sum 
of $340 in full and final settlement of the claim. 

Dated at Perth this 27th day of February 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 56 of 1987. 

Between Joanne Garner, Applicant and Integral Com 
munications Pty Ltd, Respondent. 

Order. 
HAVING heard the applicant in person and Mr P.J. 
Cooke on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, and by consent, hereby 
orders — 

That the respondent pay to the applicant the sum 
of $265.28 being in full and final settlement of the 
claim. 

Dated at Perth this 17th day of March 1987. 

(Sgd.) J.F. GREGOR, 
Commissioner. 

BEFORE THE WESTERN AUSTRLIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 324 of 1986. 

Between Luke Fabris, Applicant and Profile Marketing 
Pty Ltd, Respondent. 

Order. 
THERE being no appearance for either the applicant or 
the respondent the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed for want of 
prosecution. 

Dated at Perth this 9th day of February 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1261 of 1986. 

Between Peter David Green, Applicant and RBC Spas 
and Baths, Respondent. 

Order. 
HAVING heard Mr P. Green on his own behalf and Mr 
R. Stibbs on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders:— 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 19th day of February 1987. 

(Sgd.) W.S. COLEMAN, (Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. [L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1005 of 1986. 

Between S.E. Haskell, Applicant and DTX Australia 
Ltd, Respondent. 

Order. 
HAVING heard Ms S.E. Haskell on her own behalf and 
Mr Duncan on behalf of the respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the respondent is to pay to the applicant the 
sum of $1 078.60, in full and final settlement of all 
claims, within 28 days of the date herein. 

Dated at Perth this 23rd day of January 1987. 

(Sgd.) J. A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 4 of 1987. 

Between Andrew James Leach, Applicant and BCF Fire 
Services, Respondent. 

Order. 
HAVING heard the applicant in person and Mr H. Dunn 
on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, and by consent, hereby orders — 

That the respondent pay to the applicant the sum 
of $115.34 in full and final settlement of the claim. 

Dated at Perth this 6th day of March 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 969 of 1986. 

Between Bruce John Heard, Applicant and Blue Bird 
Gold Mine Limited, Respondent. 

Order. 
HAVING heard Mr B. J. Heard in person and Messrs C. 
Jefferies and G. McKenzie on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 4th day of February 1987. 

(Sgd.) G.F. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1104 of 1986. 

Between Bernard McGinley, Applicant and Tableware 
Interntional Pty Ltd (in liquidation) trading as 
Bokay Products, Respondent. 

Order. 
HAVING heard the applicant in person and there being 
no appearance by the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 12th day of March 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1136 of 1986. 

Between Maria Gabriella Krivoroucthko, Applicant and 
Tableware Interntional Pty Ltd (in liquidation) 
trading as Bokay Products, Respondent. 

Order. 
HAVING heard Mrs G. Munday on behalf of the 
applicant, and there being no appearance by the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 12th day of March 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1138 of 1986. 

Between Geraldine Elsie Miles, Applicant and Tableware 
International Pty Ltd (in liquidation) trading as 
Bokay Products, Respondent. 

Order. 
HAVING heard the applicant in person and there being 
no appearance by the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 12th day of March 1987. 

[L.S.] 
(Sgd.) J.F. GREGOR, 

Commissioner. [L.S.] 
(Sgd.) J.F. GREGOR, 

Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1046 of 1986. 

Between Barry Gordon Nesbitt, Applicant and Port 
Autos 1980, Respondent. 

Order. 
HAVING Heard Mr B.G. Nesbitt on his own behalf and 
there being no appearance by the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the respondent pay to the applicant the sum 
of $250 within 14 days of the date of this order. 

Dated at Perth this 11th day of March 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1155 of 1986. 

Between Teresa Rossi, Applicant and Tableware Inter- 
national Pty Ltd (in liquidation) trading as Bokay 
Products, Respondent. 

Order. 
HAVING heard the applicant in person and there being 
no appearance by the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 12th day of March 1987. 
(Sgd.) S.A.KENNEDY, 

[L.S.] Commissioner. (Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1105 of 1986. 

Between William Henry Ott, Applicant and Tableware 
Interntional Pty Ltd (in liquidation) trading as 
Bokay Products, Respondent. 

Order. 
HAVING heard the applicant in person and there being 
no appearance by the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 12th day of March 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1122 of 1986. 

Between Mary Said, Applicant and Tableware Inter- 
national Pty Ltd (in liquidation) trading as Bokay 
Products, Respondent. 

Order. 
HAVING heard the applicant in person and there being 
no appearance by the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 12th day of March 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1163 of 1986. 

Between Sally Percival, Applicant and Barrack Aviation 
Services Pty Ltd trading as Fremantle Heliport, 
Respondent. 

Order. 
HAVING been advised by Mr R. Cywicki (of Counsel) 
on behalf of the applicant and Miss R. Miller (of 
Counsel) on behalf of the respondent, that the parties 
have reached agreement that the Respondent pay the 
Applicant the sum of $2 090.72 within seven days of the 
11th day of February 1987 as compensation in full and 
final settlement for her unfair dismissal by the 
Respondent, and that such payment has been effected, 
the Commission hereby orders:— 

That the application be withdrawn by leave. 

Dated at Perth this 9th day of March 1987. 

(Sgd.) S A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1142 of 1986. 

Between Kerry-Ann Thomas, Applicant and Tableware 
International Pty Ltd (in liquidation) trading as 
Bokay Products, Respondent. 

Order. 
HAVING heard the applicant in person and there being 
no appearance by the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 12th day of March 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1093 of 1986. 

Between Joanne Trainer, Applicant and Greedy 
Gonzales Mexican International Eating House, 
Respondent. 

Order, 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 5th day of March 1987. 

(Sgd.) S. A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 6 of 1987. 

Between Cheryl Tyler, Applicant and Supa-Valn Super- 
market, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 9th day of January 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1016 of 1985. 

Between Rachael Treadgold, Applicant and The Library 
Board of WA, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 9th day of January 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1273 of 1986. 

Between John Martin Vandermeer, Applicant and DTX 
Australia Ltd, Respondent. 

Order. 
HAVING heard Mr J.M.Vandermeer onhis own behalf 
and Mr Duncan on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the respondent is to pay to the applicant the 
sum of $956.36, in full and final settlement of all 
claims, within 28 days of the date herein. 

Dated at Perth this 23rd day of January 1987. 

(Sgd.) J.A.NEGUS, 
Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1328 of 1986. 

Between Jeffery Charles Turner, Applicant and Jason 
Windows a Division of Jason Builder Products 
Limited, Respondent. 

Order. 
THERE being no appearance by or on behalf of the 
applicant and having heard Mr P.J. cooke on behalf of 
the respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the application be dismissed for want of 
prosecution. 

Dated at Perth this 10th day of March 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1274 of 1986. 

Between Monica Catherine Vandermeer, Applicant and 
DTX Australia Ltd, Respondent. 

Order. 
HAVING heard Ms M.C. Vandermeer on her own 
behalf and Mr Duncan on behalf of the respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the respondent is to pay to the applicant the 
sum of $1 776.94, in full and final settlement of all 
claims, within 28 days of the date herein. 

Dated at Perth this 23rd day of Janaury 1987. 

[L.S.] 
(Sgd.) G.J.MARTIN, 

Commissioner. [L.S.] 
(Sgd.) J.A.NEGUS, 

Commissioner. 
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SECTION 32 — 
Matters dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 184 of 1987. 

Between Central Norseman Gold Corporation Limited, 
Applicant and Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, 
Respondent. 

3. That the parties severally report to the 
Commission the outcome of the discussions ordered 
in 2. hereof. 

Dated at Perth this 19th day of December 1986. 

(Sgd.)J.F. GREGOR, 
[L.S.] Commissioner. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 12th day of March 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1327 of 1986. 

Between Hamersley Iron Pty Limited, Applicant and the 
Federated Engine Drivers' and Firemen's Union of 
Workers of Western Australia, Respondent. 

Order. 
WHEREAS at a conference held in Perth on 19 
December 1986 the Commission was advised that 
industrial action had been in progress at the applicant's 
Tom Price operation since 18 December 1986; and 
whereas the issues between the parties were said to be the 
same as those which were the subject of application No. 
C638 of 1986 and C712 of 1986; and whereas during the 
conduct of application No. C712 of 1986 the parties were 
made subject to directions by the Commission in that the 
Company was to provide a written statement as to its 
operation management policy at Tom Price in respect of 
the utilization of Cranes and Hiabs while the Union was 
to provide a Statement of Intent regarding certain 
matters including an assurance that it would refrain from 
industrial action for a period of six months as a trial 
period for the Company's flexible utilization of Cranes 
and Hiabs; and whereas the statements were provided 
and filed in the Commission; and whereas notwithstand- 
ing the Union's claim that the current industrial action is 
a response to the actions of the Company in directing the 
use of Hiabs in situations where a Crane should be used, 
the Company asserts that the dispute has been caused by 
industrial action involving another company; and 
whereas the Commission is of the opinion that it is in the 
best interests of the parties that they meet as soon as 
possible to clarify their previous statements and to 
debate the real causes of this dispute; now therefore the 
Commission, in the interests of the persons concerned 
and in the community interest and so that the matters in 
dispute can be resolved by conciliation hereby orders 
pursuant to section 32 of the Industrial Relations Act 
1979 — 

1. That industrial action by the respondent's 
members at Tom Price cease forthwith. 

2. That the parties meet as soon as practicable to 
discuss the issues as described in the citations hereto. 

CONFERENCES — 
Matters arising out of — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C32 of 1987. 

In the matter of the Industrial Relations Act 1979; and in 
the matter of a conference held pursuant to section 
44 of the said Act between The Australian Builders' 
Labourers' Federated Union of Workers (Western 
Australian Branch), Applicant and Arnold 
Doubikin Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held in Perth on 23 
February 1987 pursuant to section 44 of the Industrial 
Relations act 1979; and whereas an agreement was 
reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 No. 14 
of 1978 as amended, employees who are employed 
by the Respondent on the WA International 
College, Joondalup Campus, Joondalup site shall 
be paid a site allowance of 80 cents per hour for each 
hour worked in lieu of payments for confined space, 
dirty work, fumes, wet under foot and the handling 
of secondhand timber. 

This order shall take effect as from the 12th day of 
January 1987 and shall terminate on completion of 
the project. 

Dated at Perth this 23rd day of February 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C205 of 1986. 

In the matter of the Industrial Relations Act 1979; and 
in the matter of a conference pursuant to section 44 
of the said Act between Co-operative Bulk Handling 
Limited, Applicant and Electrical Trades Union of 
Workers of Australia Western Australian Branch, 
Perth and The Amalgamated Metal Workers and 
Shipwrights Union of Western Australia, 
Respondents. 
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Order. 
WHEREAS a conference was held in Perth on the 28th 
and 30th days of April 1986 pursuant to section 44 of the 
Industrial Relations Act 1979; to deal with a dispute 
concerning manning levels; and whereas an agreement 
was reached between the parties to that conference: now 
therefore, I, the undersigned, a Commissioner of the 
Western Australian Industrial Relations Commission 
before whom the conference was held to hereby issue the 
terms of that Agreement. That notwithstanding the 
provisions of the Grain Handling (Maintenance 
Workers) Award No. C477 of 1979 this agreement shall 
apply with respect to the maintenance workers employed 
at the Albany Grain Terminal. 

Schedule. 
1. Manning Levels: The manning levels have been 

established on the basis of what is considered 
appropriate for the purposes of: 

(a) The safety of all employees at the Albany 
Terminal including Electricians, Mechanical 
Fitters, Terminal Maintenance Workers, the 
Painter and the Apprentice. 

(b) The Company's current requirements 
regarding maintenance of plant, equipment etc. 

(c) Breakdowns which prevent operations from 
being carried out at particular times which may 
occur in the course of operating the Terminal. 

2. Minimum Manning Levels for Shiftwork: 
(a) Peak Period (e.g. grain receival period during a 

large harvest). 
When receivals are at a peak and three shifts 

are implemented for Maintenance Workers 
only or for Maintenance Workers and Plant 
Operators etc.:— 

(i) Night Shift* 
1 Electrician, 1 Fitter and 1 Offsider. 

(ii) Evening Shift 
1 Electrician, 1 Fitter and 2 Offsiders**. 

(iii) Day Shift 
Balance of permanent Maintenace 
Workers. (Including the Senior 
Tradesmen.) 

♦The same provisions concerning multiple 
functions applying to overtime shall apply to 
night shift. 

(b) Off Peak (i. e. in circumstances other than those 
prescribed for peak periods). 

(i) Evening Shift 
1 Electrician, 1 Fitter and 2 Offsiders**. 

(ii) Day Shift 
Balance of Permanent Maintenance 
Workers. (Including the Senior 
Tradesmen.) 

**One or both of the Offsiders may be 
substituted with Tradesmen at the Superintend- 
ent's discretion. 

3. Shiftwork for Maintenance: (At times such 
employees shall be required to perform duties associated 
with operations). 

2 Electricians, 2 Fitters and 2 Offsiders**. 

4. Shift Loadings: Shift loading except in so far as 
they may be amended by order of the Commission, the 
provisions of subclause 4 of Clause 12 of the Award (as 
amended in Matter No. C493 of 1984) shall apply to the 
letter. 

5. Overtime. 
(a) Weekend 

1 Electrician, 1 Fitter and 1 Offsider**. 
(b) Monday to Friday Inclusive 

1 Electrician, 1 Fitter and 1 Offsider**. 

Provided that:— 
(i) In the event of multiple operations being 

performed on overtime (e.g. shipping, 
rail discharge, grain receivals etc.):— 

1 Electrician, 1 Fitter and 2 Offsiders. 
(ii) Where turning operations on two or less 

"lines" occurs in addition to the per- 
formance of another function (e.g. 
shipping, rail discharge etc.) that other 
function(s) shall be deemed not to be a 
multiple operation. 

6. Overtime — Monday to Friday Inclusive: Where 
overtime is to be worked for two or less shifts per week in 
a week, the above overtime provision shall apply. Where 
the above operations are to be performed on more than 
two shifts, in any one week, shiftwork shall be 
implemented. 

7. Job Guarantees. 
(a) (i) The Company gives an undertaking that 
there will be no retrenchments/redundancies for 
permanent Maintenance Workers at the Albany 
Grain Terminal. 

(ii) Termination of employment in respect of any 
of the current permanent Maintenance Workers at 
Albany would only occur through mutual 
convenience or in the case of disciplinary action. 

(iii) The Company gives an undertaking that for a 
period of two years from 8 May 1986, there will be 
no reduction in the number of Maintenance 
Workers positions at the Albany Terminal. If such a 
reduction were to take place in the future, the 
Company would provide six months' notice of its 
intention to do so to the Union/Unions concerned 
prior to the reduction being actually put into effect. 

(b) Provided that the above position may change 
due to circumstances and exigencies beyond the 
Company's control e.g. the state of the Australian 
and/or world grain trade, drought and other acts of 
God. 

8. Safety: The Company gives the following 
assurances on safety for the work being conducted on 
overtime and shiftwork: 

(1) When a tradesperson is working in isolated 
and/or potentiaEy dangerous circumstances, he/she 
shall be accompanied by an offsider (although there 
must be a genuine concern for the safety/necessity 
for an Offsider to accompany the Tradesperson). 

(2) In the event that an Offsider is assisting a 
Tradesperson in accordance with the above safety 
undertaking and the other Tradesperson, also in 
accordance with the above safety undertaking, 
requires the assistance of the Offsider, then the 
Terminal Superintendent (or other Officer 
designated by him) shall give precedence to one of 
the Tradespersons and the other Tradesperson shall 
cease work on such duties and perform others as 
directed until the Offsider is again available. 

Dated at Perth this 18th day of February 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C102 of 1987. 

In the matter of the Industrial Relations Act 1979; and 
in the matter of a conference held pursuant to 
section 44 of the said Act between Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth, Applicant and E&K Industries Pty 
Ltd, Respondent. 
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Order. 
WHEREAS a conference was held in Perth on the 16th 
day of March 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 No. 
R22 of 1978 as amended, employees who are 
employed by the Respondent on the Armadale 
Police Centre site shall be paid a site allowance of 
80 cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand 
timber. 

This order shall take effect as from the 24th day of 
February 1987 and shall terminate on the 31st day of 
May 1987. 

Dated at Perth this 16th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

C66 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Merchant Service Guild 
of Australia, Western Australian Branch, Union of 
Workers and the Honourable Minister for 
Transport. 

WHEREAS a conference was held in Perth on 3 March 
1987 pursuant to section 44 of the Industrial Relations 
Act 1979; and whereas agreement was reached between 
the parties at the said conference; now therefore, I, being 
satisfied that the terms of the agreement conform with 
the Principles enunciated by the Commission in Court 
Session in General Order Matter No. 261 of 1986 and 
pursuant to the powers conferred under the said Act, do 
hereby publish a memorandum of the terms of the 
agreement relating to the Government Dredge Masters, 
Mates and Engineers Award No. 34 of 1960 as varied. 

Dated at Perth this 3rd day of March 1987. 

(Sgd.) G.J.MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C103 of 1987. 

In the matter of the Industrial Relations Act 1979; and 
in the matter of a conference held pursuant to 
section 44 of the said Act between Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth, Applicant and E & K Industries Pty 
Ltd, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 16th 
day of March 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 No. 
R22 of 1978 as amended, employees who are 
employed by the Respondent on the Kewest project 
at Churchlands College shall be paid a site allowance 
of 80 cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand 
timber. 

This order shall take effect as from the 24th day of 
February 1987 and shall terminate on the 31st day of 
May 1987. 

Dated at Perth this 16th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Memorandum of Terms of Agreement. 
NOTWITHSTANDING the provisions of Clause 6.— 
Rates of Pay of the Government Dredge Masters, Mates 
and Engineers Award No. 34 of 1960 as varied, the 
following rate of pay shall apply from the beginning of 
the first pay period to commence on or after 1 July 1986. 

Launchmasters $393.46 per week 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

C67 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Merchant Service Guild 
of Australia, Western Australian Branch, Union of 
Workers and the Honourable Minister for 
Transport. 

WHEREAS a conference was held in Perth on 3 March 
1987 pursuant to section 44 of the Industrial Relations 
Act 1979; and whereas agreement was reached between 
the parties at the said conference; now therefore, I, being 
satisfied that the terms of the agreement conform with 
the Principles enunciated by the Commission in Court 
Session in General Order Matter No. 261 of 1986 and 
pursuant to the powers conferred under the said Act, do 
hereby publish a memorandum of the terms of the 
agreement relating to the Outstation Pilot Crews — 
Harbour and Light Department Award No. A4 of 1981 
as varied. 

Dated at Perth this 3rd day of March 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

53491—3 
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Memorandum of Terms of Agreement. 
NOTHWITHSTANDING the provisions of Clause 5.— 
Rates of Pay of the Outstation Pilot Crews — Harbour 
and Light Department Award No. A4 of 1981 as varied, 
the following rate of pay shall apply from the beginning 
of the first pay period to commence on or after 1 July 
1986. 

Launchmasters $393.46 per week 

the Principles enunciated by the Commission in Court 
Session in General Order Matter No. 261 of 1986 and 
pursuant to the powers conferred under the said Act, do 
hereby publish a memorandum of the terms of the 
agreement relating to the Fremantle Port Authority 
(Port Operations Officers') Award No. 2 of 1976 as 
varied. 

Dated at Perth this 3rd day of March 1987. 

(Sgd.) G.J.MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

C68 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Merchant Service Guild 
of Australia, Western Australian Branch, Union of 
Workers and the Honourable Minister for 
Transport. 

WHEREAS a conference was held in Perth 3 on March 
1987 pursuant to section 44 of the Industrial Relations 
Act 1979; and whereas agreement was reached between 
the parties at the said conference; now therefore, I, being 
satisfied that the terms of the agreement conform with 
the Principles enunciated by the Commission in Court 
Session in General Order Matter No. 261 of 1986 and 
pursuant to the powers conferred under the said Act, do 
hereby publish a memorandum of the terms of the 
agreement relating to the Fremantle Port Authority 
Masters and Launch Masters Award No. 10 of 1977 as 
varied. 

Dated at Perth this 3rd day of March 1987. 

(Sgd.) G.J.MARTIN, 
[L.S.] Commissioner. 

Memorandum of Terms of Agreement. 
NOTWITHSTANDING the provisions of subclauses (1) 
and (3) of Clause 11.—Rates of Pay of the Fremantle 
Port Authority Masters and Launch Masters Award No. 
10 of 1971 as varied, consolidated and varied the 
following rates of pay shall apply from the beginning of 
the first pay period to commence on or after 1 July 1986. 

(1) Masters — no less than $393.46 per week. 
(2) Launchmasters — no less than $393.46 per 

week. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

C69 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Merchant Service Guild 
of Australia, Western Australian Branch, Union of 
Workers and the Honourable Minister for 
Transport. 

WHEREAS a conference was held in Perth 3 on March 
1987 pursuant to section 44 of the Industrial Relations 
Act 1979; and whereas agreement was reached between 
the parties at the said conference; now therefore, I, being 
satisfied that the terms of the agreement conform with 

Memorandum of Terms of Agreement. 
NOTWITHSTANDING the provisions of subclause (1) 
of Clause 8.—Rates of Pay of the Fremantle Port 
Authority (Port Operations Officers') Award No. 2 of 
1976 as varied, consolidated and varied the following 
rate of pay shall apply from the beginning of the first pay 
period to commence on or after 1 July 1986. 

Port Operations Officer — no less than $393.46 
per week. 

CON FE RE NCES — 
Matters referred — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR59 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant and Arjeff 
Agricultural and Enginnering Pty Ltd, Respondent 

No. CR67 of 1986 
Between Amalgamated Metal Workers and Shipwrights 

Union of Western Australia, Claimant and 
Complex Alloy Engineering Pty Ltd, Respondent. 

Before Mr Commissioner W.S. Coleman. 
The 5th day of December 1986. 

Mr J. Sharp-Collett on behalf of the Claimant in CR59 
of 1986. 

Mr D. Skip worth on behalf of the Claimant in CR67 of 
1986. 

Mr M. Crofts on behalf of the Respondents. 

Reasons for Decision. 
THE COMMISSIONER: Two claims for payment of 
compensation for redundancy were referred for hearing 
and determination by the Commission under section 44 
of the Act. 

Both claims are couched in terms of what is now 
expressed as the entitlement to severance pay under the 
Metal Trades (General) Award No. 13 of 1965, as varied 
by the schedule which put into effect the determination 
of the Commission in Court Session decision on job 
protection, operative from 1 May 1986. (66 WAIG 580.) 
However, these claims by the Amalgamated Metal 
Workers and Shipwrights Union of Western Australia on 
behalf of two of its members, arise from redundancies 
implemented by their respective employers before the job 
protection case was determined in February 1986. 

Mr Sharp-Collett in the first claim and then Mr 
Skipworth in the second matter reviewed a line of 
decisions where the Commission has exercised its 
discretion on claims for the payment of pro rata long 
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service leave in instances of retrenchment. (AMWSU and 
ASE v. H. J. Ingle Pty Ltd (59 WAIG 400), Australasian 
Society of Engineers, Moulders and Foundry Workers 
Industrial Union of Workers v. Goerke Crane Taps 
(WA) (62 WAIG 2596), Australasian Society of 
Engineers, Moulders and Foundry Workers Industrial 
Union of Workers and AMWSU v. Vickers Australia 
Ltd (63 WAIG 2270), AMWSU v. Flower Davies Namco 
Thyer (63 WAIG 2260); the Full Bench Decisions Bevron 
Fibreglass Pty Ltd v. AMWSU (64 WAIG 6), Gandy 
Timbers Pty Ltd v. United Timber Yards, Sawmills and 
Woodworkers Employees Union (65 WAIG 392), 
Australian Agricultural Machinery Group v. AMWSU 
(66 WAIG 483) and Coventry Group v. Australasian 
Society of Engineers, Moulders and Foundry Workers 
Industrial Union of Workers (66 WAIG 843). It is 
apparent from the submissions in both cases that the 
applicant union would prefer to have the present claims 
determined in accordance with the entitlement to 
severance pay set out in Orders of the Commission in 
Court Session pursuant to the decision in the job 
protection case (66 WAIG 580). However, there was 
some reluctance to press for such consideration alone. 
Rather the emphasis was placed on the evolutionary 
development of the Commission's decisions in granting 
compensation in situations of redundancies. 

To approach the instant claims on the basis of the 
entitlement which was operative from 1 May 1986, under 
the Order of the Commission in Court Session dated 12 
March 1986 (66 WAIG 596), would be to give 
retrospective effect to that entitlement. This would be 
contrary to the expressed intention of the Commission in 
Court Session in the job protection case that ". . . it is 
better for all parties to know in advance their rights and 
obligations should terminations become necessary and 
when definite decisions are made to introduce major 
changes in production, program, organisation, structure 
and technology, that are likely to have significant effects 
on employees". (66 WAIG 580 at 584.) However, it is 
appropriate that in determining the present claims the 
Commission be cognizant of the standard which the Full 
Bench of the Australian Conciliation and Arbitration 
Commission established in the Termination, Change and 
Redundancy Case (print F 6230) and which was 
subsequently reflected in the Metal Trades (General) 
Award of this Commission, soon after the instant 
retrenchments occurred. For the purposes of these claims 
the current entitlement gives guidance as to how the case 
by case approach has now been formalised and 
therefore, to contemporary standards of compensation 
when the merit of a claim is established. 

In the Bevron Fibreglass Case the President noted that 
the discretion which the Commission is required to 
exercise in considering the merits of such claims for 
compensation is not properly discharged "... unless it 
has been exercised according to 'equity', that is, by 
giving fair weight to the element of merit attaching to the 
situation of the employer as well as that of the employee'' 
(64 WAIG 6 at 7). A further exposition of the approach 
to be adopted when it is necessary to consider each claim 
on its merits was set down by the President in the 
Coventry Group case. 

In each case it is necessary that there be an 
assessment of the hardship or loss which is 
consequent upon the termination of employment on 
the ground of redundancy. That calls for a 
consideration of the facts relating to the situation of 
the employer as well as those of the employee. (66 
WAIG at 843.) 

The President went on to endorse the summary of 
factors which may come into consideration:— 

It is the appellant's contention that in cases such 
as this the Commission generally takes into account 
such factors as length of service, likelihood of 
continuation in employment, the employee's 
domestic situation, length of notice given, loss of 
service towards long service leave, whether the 
employee has gained alternative employment, 

whether he has done so by his own or his employer's 
efforts, the cause of redundancy and the employee's 
own circumstances. These are matters which are 
commonly taken into account and it may be that 
other matters are relevant as well. (66 WAIG 843 at 
844.) 

Turning to matter No. CR59 of 1986, the applicant 
union seeks the payment of eight weeks wages for a 
member, Mr Gobetti in compensation of redundancy 
effected by the employer, Arjeff Agricultural and 
Engineering Pty Ltd on 23 January 1986. At that time the 
employee had completed eight years 11 months service 
with the Company and had expressed the desire to 
continue in employment with it until he had qualified for 
pro rata long service leave. 

Arjeff Agricultural and Engineering Pty Ltd is a small 
family business which serves the rural sector. Apart from 
the proprietor, two tradesmen and a trades assistant were 
in employment. At Christmas 1985, Mr Gobetti was 
asked to take his outstanding leave entitlement. At that 
time the Company was experiencing a drastic downturn 
in business in line with the recession in the rural sector, in 
fact the proprietor claimed that in 13 or 14 years of 
business, this was the worst it had ever been. Just prior to 
the date on which Mr Gobetti was due to return to work 
he was contacted and asked if he would take another 
week off on leave without pay. He agreed to this and was 
subsequently contacted with the same request for the 
following week. During that discussion with the 
proprietor, Mr Gobetti's services were terminated. He 
subsequently found employment elsewhere and 
commenced on 3 February 1986. The only other 
information relevant to the claim is that at the time of 
retrenchment, Mr Gobetti was down to his last few 
hundred dollars. 

In opposing the claim, detailed information was 
presented to the Commission on the respondent's 
financial predicament and incapacity to pay. A public 
accountant presented evidence on the Company's profit 
and loss accounts for the 1984/85 financial year and to 
1 February 1986 for the 1985/86 financial year. At the 
date of hearing the Company continues to employ one 
tradesman and a trades assistant. The bank overdraft has 
been extended to the limit. The operation continues on a 
day to day basis breaking even for the past few months. 

The respondent's points to other factors to support the 
argument that no order should issue for compensation. 
Mr Gobetti was paid an amount of approximately $40.00 
per week above the award rate for the past five years of 
his service. The hardship occasioned by the termination 
of services was minimised with Mr Gobetti's success in 
gaining other employment. The Company's financial 
position is such that avenues for further credit have been 
exhausted and as an employee of the Company, Mr 
Gobetti's income in recent years exceeded the wages and 
returns to the owners. Against these considerations, Mr 
Gobetti's termination was effected without notice and in 
circumstances which show that he alone among the 
employees carried the burden of taking leave without pay 
immediately prior to his retrenchment. 

After considering all the factors including the detailed 
information in support of the argument of the 
Company's incapacity to pay, I consider that Mr 
Gobetti merits compensation for redundancy equivalent 
to one week's payment at the current award rate for 
boilermaker/welder under the Metal Trades (General) 
Award. The Order shall provide that payment be made 
by the respondent Company no later than six weeks from 
the date specified. 

In matter CR67 of 1986 the applicant union seeks two 
weeks pay in lieu of notice and eight weeks payment in 
compensation for redundancy for its member Mr 
Lofthouse, a boilermaker/welder. Complex Alloy 
Engineering Pty Ltd employed Mr Lofthouse from 
September 1980 until August 1985 when the business or 
at least its assets including contracts on its books, were 
sold to a competitor. Six weeks before the sale, the 
Company's 24 employees were informed that the new 
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owners would be taking on as many of the existing 
workforce as possible. The proprietor and Managing 
Director of Complex Alloy Engineering facilitated 
interviews for each of his employees with the new 
management and organised a social event to enable 
introductions to take place. The workforce was aware of 
the difficulties that the Company had been experiencing 
over the previous two or three years and the fact that the 
owner had been forced to sell his home in order to obtain 
funds to keep the business going. Apart from the 
difficulties experienced with a downturn in the economy 
in the period prior to the sale, the Company had to 
contend with competition from a former partner who 
had left the business taking the foreman and five other 
tradesmen with him. 

The majority of workers previously employed with 
Complex Alloy Engineering were taken on by the new 
owners; Mr Lofthouse being one of the five or six that 
missed out. On termination he was paid one week's 
wages in lieu of notice. 

As at the date of termination Mr Lofthouse had almost 
five years service with the respondent. Of this period 
three years was spent as a mature age apprentice. The 
applicant union concedes that Mr Lofthouse did obtain 
alternative employment reasonably quickly. No evidence 
was tendered as to any hardship resulting from the 
retrenchment. 

The legal entity known as Complex Alloy Engineering 
Pty Ltd continues to exist but is no longer engaged in 
stainless steel fabrication. It does not employ any 
workers and continues to operate by virtue of a wholly 
owned subsidiary Company, Press Form Pty Ltd. On the 
estimate of the proprietor of Complex Alloy 
Engineering, Press Form Pty Ltd may enable the parent 
Company to reduce its current deficit within two years. 

Details of the respondent's Company's financial 
position for the 1985 financial year and for the period 
ended 31 March 1986 were prepared by a chartered 
accountant and submitted to the Commission by the 
Managing Director. The information detailed the 
Company's profit and loss account and balance sheet. 
Incapacity to pay was strenuously argued by the witness. 

In assessing the factors relating to the situation of both 
parties, I am mindful of the period of service that Mr 
Lofthouse had prior to termination and of the nature of 
his employment for a considerable portion of that time. 
In cabling Mr Lofthouse to complete a mature age 
apprenticeship, the respondent Company invested in his 
future. For the respondent Company's part it submits 
that an over-award payment of some $60.00 per week 
was made to the applicant Mr Lofthouse. The applicant 
union seeks to discount this consideration by pointing to 
the going rates in the steel fabrication sector of the 
industry. There is evidence that significant efforts were 
made by the employer to maintain employment for the 
workforce in the period prior to the sale of the 
Company's assets and to seek alternative employment 
with the new operation. There is also the submission on 
its incapacity to pay. 

In discharging the requirements of section 26 of the 
Act, I am not satisfied that the applicant union's claim 
has merit and the claim is dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR59 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant and Arjeff 
Agricultural and Engineering Pty Ltd, Respondent. 

Order. 
HAVING heard Mr J. Sharp-Collett on behalf of the 
claimant and Mr M. Crofts on behalf of the respondent, 

the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the respondent herein pay to Mr P. Gobetti 
the sum of one week's pay at the current award rate 
for boilermaker/welder under the Metal Trades 
(General) Award, within six weeks of the date 
hereof. 

Dated at Perth this 5th day of December 1986. 

(Sgd.)W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR67 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Unionof Western Australia, Claimant and Complex 
Alloy Engineering Pty Ltd, Respondent. 

Order. 
HAVING heard Mr D. Skipworth on behalf of the 
claimant and Mr M. Crofts on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 5th day of December 1986. 

(Sgd.)W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR708 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant and 
Monadelphous Engineering Associates and 
Hornibrooke Group (W.A.), Respondents. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 4th day of November 1986. 

Mr M. McArthur on behalf of the Claimant. 
Mr S. Smith on behalf of the Respondents. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: The matter for 
determination by the Commission pursuant to section 44 
of the Act is:— 

The Union claims a site allowance of $3.50 per 
hour for all hours worked for its members employed 
by the Respondents, on the construction of the 
Synthetic Rutile Plant at Geraldton. $1.50 per hour 
of the above allowance to be deferred and paid on 
termination. The claim is to compensate for the 
disabilities peculiar to the site. 

The Respondents object to and oppose this claim. 
The background to the matter is that on 21 March 1986 

Mr Commissioner Coleman of the Australian 
Conciliation and Arbitration Commission ratified an 
agreement between the Building Workers Industrial 
Union, Australian Building Construction Employees 
and The Australian Builders' Labourers' Federated 
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Union of Workers — Western Australian Branch, 
Operative Painters' and Decorators' Union of Australia, 
West Australian Branch, Union of Workers, Plumbers 
and Gasfitters Employees' Union of Australia, West 
Australian Branch, Industrial Union of Workers and the 
Operative Plasterers, Plaster Workers Federation of 
Australia (Industrial Union of Workers) Western 
Australian Branch and Geraldton Building Company 
Pty Limited for a site allowance of $ 1.35 per hour for the 
construction of a Synthetic Rutile Plant at Geraldton, 
Western Australia. On 14 April, this Commission 
(Coleman C.) issued a Consent Order between the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and Geraldton 
Electric Company which was to flow on of the $1.35 per 
hour site allowance to the Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth members. 

The applicant union in this case did not participate in 
any of the negotiations for the site allowance preferring 
to wait until its members had commenced work on the 
site and then assessing the level of disabilities metal 
tradesmen were exposed to. In the result the present 
claim was made upon the Respondent. The Commission 
inspected the site on 29 October 1986 and submissions 
were made the same day. 

It was accepted by the parties that the work site falls 
within the building industry pattern for a site 
allowance, the real contest was the amount of such 
allowance. 

Mr McArthur contended that there had been 
established, albeit by agreement, a site allowance pattern 
for construction work at Geraldton which originally 
ranged from $ 1.45 per hour to $ 1.95 per hour and that on 
this site the disabilities were such that the higher amount 
was warranted. 

Mr Smith contended that the amount agreed of $1.35 
adequately compensated the metal trades employees for 
the disabilities experienced on the site. 

The Commission as presently constituted had 
previously inspected the other Geraldton sites, relied 
upon by the Union, and has concluded that this site 
warrants the fixation of a site allowance of $1.45 per 
hour and with the incorporation of the safety footwear 
allowance of six cents per hour a total of$1.51per hour is 
awarded. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR708 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant and 
Monadelphous Engineering Associates and 
Hornibrooke Group (W.A.), Respondents. 

Order. 
HAVING heard Mr M. McArthur on behalf of the 
claimant and Mr S. Smith on behalf of the respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That notwithstanding the provisions of the Metal 
Trades (General) Award 1966 Award No. 13 of 1965 
as amended, employees who are employed by the 
Respondents on construction of the Synthetic Rutile 
Plant at Geraldton shall be paid a site allowance of 
$1.45 per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet underfoot and the handling of secondhand 
timber, with a safety footwear allowance of six cents 
per hour. With the site allowance of $1.45 per hour 
and the incorporation of the safety footwear 
allowance of six cents per hour a total of $1.51 per 
hour is awarded. 

383 

This Order shall take effect as from 14 October 
1986 and shall terminate on completion of the 
project. 

Dated at Perth this 5th day of January 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR879 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant and Robe 
River Iron Assocates, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 15th day of December 1986. 

Mr A.J. Marks on behalf of the claimant. 
Mr D.G. Moss on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This matter comes to the 
Commission for determination pursuant to section 44 of 
the Industrial Relations Act 1979. The subject matter for 
debate is as follows: 

The services of Neil Flynn were terminated by 
summary dismissal pursuant to Clause 6(1) of 
Industrial Agreement 10 of 1979 on 5 December 
1986. The applicant Union says that the termination 
is unfair and seeks an order for reinstatement with 
restoration of rights. The Company says that the 
termination has been properly executed and should 
stand. 

Neil Flynn was employed by the respondent in the 
classifications of motor mechanic and, more lately as a 
heavy duty fitter, for a period of over seven years. His 
services were summarily terminated for misconduct on 5 
December 1986 following an enquiry conducted by the 
respondent into a complaint made against him by a 
fellow employee, one Thomislav Babon. 

It appears that the complaint followed a series of 
events which, according to the evidence of Foreman Mr 
R.W. Chilcott, commenced on 2 December 1986. On 
that day Mr Babon was offered overtime, which he 
accepted. However he did not work the overtime and 
subsequently advised that he "had words with a union 
representative". The next day (3 December) the offer to 
work overtime was renewed by Mr Chilcott. The 
overtime was performed by Mr Babon, but not before 
Mr Chilcott had observed him in conversation with Mr 
Neil Flynn. Mr Chilcott was unable to hear the 
conversation, but immediately it concluded Mr Babon 
approached him in an agitated state claiming' 'that union 
bloke says if I keep working overtime I'm going to get a 
$200 fine". 

Following this incident an enquiry was convened 
under the chairmanship of the acting Maintenance 
Superintendent, Mr D. Abbott. The enquiry was unable 
to proceed until 5 December 1986 when statements of 
those involved were collected. According to Mr Moss, 
who appeared for the respondent, the enquiry was left 
with a choice between either the evidence of Mr Babon or 
the evidence of Mr Flynn. It chose to accept that of Mr 
Babon because it concluded that the allegation he made 
was consistent with other complaints of a similar nature 
which had been made, and which, the Company claimed, 
involved Mr Flynn. 

On this basis the enquiry concluded that Mr Flynn's 
actions constituted a deliberate attempt by him to 
interfere with Mr Babon's rights as an individual to work 
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overtime. This was found to be a severe and fundamental 
breach by Mr Flynn of his contract of service and as a 
result his services were immediately terminated for 
misconduct. 

Mr A.J. Marks who appeared for the claimant, 
through submissions and evidence, described a sequence 
of events which commenced when a job steward, Mr 
C.G. Partington approached Mr Babon, who had 
recently commenced work in his section and asked to see 
his union membership card. Mr Babon was unable to 
produce his card at the time, but he promised to do so 
later. A few days later Mr Partington followed up his 
approach and a card was produced. He noticed that the 
classification on it had been changed from trades 
assistant to fitter and in accordance with usual practice 
he advised the matter to Mr N. Flynn who in his capacity 
as convenor of shop stewards checked the card with the 
union office. When he did so he was informed that Mr 
Babon was a member of the union but that he was 
$246.65 in arrears in payment of fees. 

This information apparently came to Mr Flynn on 3 
December 1986 and he initially asked Mr G.A. Ure, who 
is the Deputy Convenor of shopt stewards, to raise the 
matter with Mr Babon. According to his evidence Mr 
Flynn changed his mind and decided that he should 
accept the responsibility to approach Mr Babon to 
discuss further an issue concerning a general agreement 
by members of the union that they owuld not as 
individuals accept overtime which he had raised on 2 
December and to clarify the position with his union 
membership and fees. It was this conversation that was 
observed, but not heard by Mr Chilcott. In his evidence 
Mr Flynn was emphatic that at no time did he threaten 
Mr Babon with a fine of $200. He did raise the issue of 
arrears in fees. 

Later in evidence he refuted the allegation that he had 
personally applied pressure to Mr Babon, or any other 
individual, for the purpose of securing observance of any 
so-called ban on overtime. He did concede that he had 
instigated complaints against three members for breach 
of union rules, but in doing so he was acting in 
accordance with his responsibilities as an official. 

In his submissions Mr Marks argued that there was a 
deliberate campaign by the Company to rid themselves 
of the services of Mr Flynn, particularly because of the 
public criticism of it by him in a recent television 
documentary. Such action was consistent with a stance 
adopted by it in October 1986 when in a document 
published over the signature of its General Manager Mr 
Ian McRae it said: 

The Company shall therefore be taking strong 
corrective measures during the next month to ensure 
that those at Pannawonica who are not prepared to 
give a fair day's work are isolated and, as soon as 
possible, terminated. 

(Robe. Jobline 22 October 1986 — Exhibit Ml.) 
In Mr Marks' view the words issued in the document 

were full of threat but the response by the shop stewards, 
including Mr Flynn had been to ensure that their conduct 
was such that they would not lay themselves open to 
action from the Company. 

On behalf of the respondent Mr Moss submitted that 
the Amalgamated Metal Workers and Shipwrights 
Union had imposed an overtime ban and that its 
delegates, and in particular Mr Flynn, had applied 
pressure to other employees by way of acts of 
intimidation to enforce the ban. The complaints made by 
Mr Babon were thoroughly investigated and Mr Flynn 
given every opportunity to present his case. There had 
been a conflict in the statements but on the facts 
presented at the investigation the Company was entitled 
to conclude that he had committed gross misconduct. 

It was further submitted that there was a compulsory 
ban on overtime and that there had been intimidation by 
Mr Flynn of another employee, Mr Walder, over the 
working of overtime. The evidence of Mr Ure, who had 
said he was present during the conversation between 
Babon and Flynn was a concoction and was rejected by 

the enquiry which was left with the choice between the 
stories of Mr Flynn and Mr Babon, and because Mr 
Babon's story was consistent with that of other workers 
who said they had been approached for working 
overtime, it was preferred to that of Mr Flynn. 

Mr Moss then examined case law that he said was 
appropriate in the circumstances. In particular he drew 
attention to two cases in this jurisdiction which cite the 
principles to be applied when examining conflict between 
the duties of a union delegate as an official and his 
obligations under his contract of service as an employee 
(see Cliffs Robe River Iron Associates v. Australian 
Workers Union, Kelly C.C. 1982 62 WAIG 47 and 
Federated Moulders Union of Workers v. Saunders and 
Stuart Pty Ltd, Kelly C.C. 1965 45 WAIG 38). 

The submissions were then supported by evidences 
from Mr R.W. Chilcott, Mr T. Babon, Mr D. Abbott, 
Mr R.M. Joyce and Mr T.E. Walder. I do not intend to 
summarise the evidence of each of these witnesses 
separately. However I note that reference has been made 
to their evidence from time to time already in this 
decision and further reference will be made as 
appropriate in my analysis which now follows. 

I have had the advantage of observing the witnesses in 
this case. This is important in the assessment of their 
evidence. There are two significant notations inserted by 
the Transcription Service on the transcript of 
proceedings. This first is on page seven where against the 
commencement of the evidence of Mr Flynn is the 
notation: 

Difficulty was experienced with this witness due to 
strong accent. 

On page 93 where the evidence of Thomislav Babon 
commenced is a notation in exactly the same terms. 

In this case there has been an important conversation 
between two individuals which I conclude was not heard 
by any other person. In drawing this conclusion I reject 
the possibility that the conversation was witnessed by 
Mr Ure. Even if he was present, which I doubt, it is not 
likely that he could hear what transpired. 

Mr Babon impressed as being highly exciteable, in fact 
in his own evidence he said that he had been dismissed 
from a job at Telfer because he abused kitchen workers 
in the mess. At the same time he admitted his distress 
that his union gave him no support at the time. In 
addition in the short few days of his employment at Robe 
he had been asked by a succession of delegates to show 
his union card, which as far as he was concerned was in 
order because he had gone to some trouble to ensure that 
it was. His ability to communicate was limited because he 
was forced to use his second language and this was 
compounded by the fact that he is unable to write in 
English. 

Against this background there is a high potential for a 
misunderstanding and therefore independent testimony 
of the event would be an important aid to the 
adjudication of what was actually said. 

This is a situation in which I believe as a matter of 
prudence corroboration is required because if the 
evidence is uncorroborated it appears to be 
unsatisfactory given the serious nature of the allegations 
made against Mr Flynn. 

As I understand the rules to be applied, corroborative 
evidence is desirable rather than acting upon the 
uncorroborated testimony of one witness, and that such 
corroborative evidence must be independent testimony 
which confirms in some material part not only the 
evidence that the act or acts have been committed, but 
that the person alleged to have committed those acts, did 
so: 

The corroboration need not be direct evidence 
that the accused committed the crime, nor need it 
amount to confirmation of the whole of the story of 
the witness to be corroborated, so long as it 
corroborates the evidence in some respects material 
to the charge under consideration 
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and also 
Evidence of a complaint made by the prosecutrix 

or prosecutor is not corroboration of his or her 
evidence since it lacks the essential quality of coming 
from an independent quarter. 

(Halsbury's Laws of England — Third Edition 
Vol. 10 p. 460 and 462.) 

Applying these rules to the instant situation which is so 
fraught with the potential for misunderstanding in 
communication between the persons involved, it is my 
conclusion that Mr Flynn is entitled to the presumption 
that his version of the incident in respect to the allegation 
involving a fine, is correct. 

That does not conclude the matter however, because 
there remains the broad issue of alleged overtime bans 
and the intimidation of Mr Walder. 

I have carefully reviewed the evidence and cannot 
conclude that there is support, as Mr Moss claimed there 
was, for his contention that a voluntary overtime ban 
had been made compulsory. It is obvious that limitations 
on working overtime have been applied by a large 
number of the work force and that the matter has been an 
issue of regular discussion at Union meetings, but there is 
no evidence that Mr Flynn has been active in a way which 
is inimical to his contract of service in the manner 
described by Kelly C.C. in Cliffs Robe River Iron 
Associates v. Australian Workers Union (supra) or by 
myself in Judd v. Western Mining Corporation Limited 
(1986 66 WAIG 1750 at page 1752 and 1753). 

There remains the evidence of Mr Walder that he had a 
heated argument with Mr Flynn. I must observe that I 
have considerable sympathy for difficulties that he has 
suffered as a product of the recent dispute. He is entitled 
to his views and to perform his contract of service 
unimpeded by others. However in cross examination he 
revealed that an argument with Mr Flynn was not a new 
experience for him and that regardless of it he has 
continued to work overtime since. He also made other 
comments concerning his own potential behaviour (see 
also Exhibit M9) which lead me to conclude that the 
incident involving Mr Flynn should not carry the weight 
suggested by Mr Moss. 

My conclusion is that this is a case where fairness 
demands that the Commission intervene in the legal right 
of the employer to terminate the services of Mr Neil 
Flynn as the right has been exercised unfairly. 

The application will be determined by the issue of an 
order which will provide for the re-employment of Mr 
Neil Flynn without loss of wages and all other 
entitlements with all accrued rights intact. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR879 of 1986. 

Between Amalgamated Metal Workers and Shipgwrights 
Union of Western Australia, Claimant and Robe 
River Iron Associates, Respondent. 

Order. 
HAVING heard Mr A.J. Marks on behalf of the 
claimant and Mr D.G. Moss on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the respondent re-employ Neil Flynn 
without loss of wages or other entitlements and with 
all accrued rights intact. 

Dated at Karratha this 15th day of December 1986. 

(Sgd.)J.F. GREGOR, 
[L.S.] Commissioner. 

385 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR486 of 1986. 

Between Australian Railways Union of Workers, 
Western Australian Branch, Applicant and Western 
Australian Government Railways Commission, 
Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 8th day of October 1986. 

Mr R.G. Wells appeared on behalf of the Applicant. 
Mr F. Hodgins appeared on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: Each of the matters in dispute 
was the subject of conference before me following 
industrial action and threats of further industrial action 
by the union's members. I became convinced that such 
were the attitudes of both sides, further attempts to have 
the parties settle their differences amicably would be 
pointless and that it was necessary to declare the rights of 
the parties on each matter in dispute according to 
evidence formally obtained. 

Having considered the evidence and the submissions I 
am now of the opinion that I should not settle the issues 
by way of final reasons for decision and orders in the 
form sought by the union. I think I should make 
statements on my interpretation of the memorandum of 
agreement concerning reduced manning levels on the 
suburban rail service and the meaning of the status quo in 
the shunting proposals. I shall also make a statement 
regarding what I expect to happen in connection v/ith the 
remaining matters. 

I have decided on this course of action because on 
reflection I do not think the conciliation process has been 
exhausted after all and I wish to see the parties make 
maximum use of this method of settling their disputes, as 
it is clearly intended that they should do so by the 
legislature. 

I believe that by making my views known on the two 
matters for interpretation mentioned the way will be 
cleared for the parties to settle the remaining matters 
themselves. 

My approach may not be wholeheartedly endorsed by 
the parties and I might say that I think the union is likely 
to be put in a more difficult position than the respondent 
as a result of it. However, I have an opinion of the 
respective positions of the parties which I have formed 
with the benefit of all the evidence before me and I am 
convinced that I am acting in the best interests of both 
sides. 

To say the least the current state of industrial relations 
between the union and the respondent is strained. This 
unhappy state of affairs has to be seen against a 
background of massive changes taking place in the 
railways system, changes which demand reduced 
manning levels and modification and in some cases 
abandonment of established work practices and customs 
in order to achieve the efficiency levels necessary to 
secure the system. 

It is natural that the union and its members should be 
highly concerned and fearful about employment security 
and loss of income through changed rosters and working 
arrangements amongst those employees who will remain 
in the service, to say nothing of those whose employment 
will be terminated. These are circumstances which 
appear to warrant a presumption that the agreements 
which have been reached and are now in dispute would 
not have been entered into by the union if they were to 
have meanings different from the meanings now claimed 
by the union and that they ought to be interpreted 
accordingly. 

However, if this is a valid argument for the union the 
same kind of argument is also valid from the 
respondent's point of view, and it is obvious from the 
evidence that there is frustration and concern at the 
highest levels of management and amongst the 
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respondent's officers who are unable to manage the 
business to the best of their ability in the interests of the 
public because of the union's attitude, albeit a justified 
attitude from the union's point of view. 

Unchallenged evidence from the respondent in terms 
of staff reductions, past and contemplated, reductions in 
numbers of locomotives and certain kinds of rolling 
stock and the change in the nature of operations overall, 
all of which impose massive difficulties upon the 
respondent while meeting obligations towards its 
employees, is powerful evidence in support of the 
respondent's argument that it would have been absurd to 
enter agreements on such terms as the union suggests the 
respondent did. 

From an independent point of view the arguments of 
union and respondent are about equally persuasive on 
these matters of background importance and they tend to 
cancel each other as aids to interpreting the agreements. 
Therefore, the appropriate construction is according to 
the plain meaning of the words used in the context of 
expressed objects. I will deal first with the memorandum 
of agreement regarding reduced manning levels in the 
suburban rail passenger service. 

The object of the memorandum is set out in Clause 2 as 
being: 

... to define the future manning and control of 
the saloon compartment of suburban rail passenger 
services and the responsibilities of the saloon 
compartment personnel. 

Clause 14 specifies: 
The agreement will remain in force for a period of 

two years unless agreement between the parties is 
reached for some alternative method of working. 

The union contends that the installation of ticket 
vending machines amounts to an alternative method of 
working and, since the machines were introduced 
without agreement being reached beforehand, the 
respondent is in breach of the memorandum of 
agreement. However, it is not enough to allege that the 
memorandum is breached merely because vending 
machines give rise to fears or feelings of doubt amongst 
union members about the respondent's intentions. 

If the union's argument is to be judged sound, ticket 
vending machines must be a real alternative to "the 
method of working" according to the meaning of this 
phrase in Clause 14 of the memorandum. 

Whether vending machines are such an alternative is a 
question of fact to be determined by the evidence. The 
phrase "method of working" must surely describe two 
man crews in the suburban service consisting of guard 
and driver, the guard being required to perform safe 
working, ticket collecting and examining duties. 

It is plain that the classification of ticket examiner is 
the intended casualty in the memorandum of agreement 
which is aimed at achieving new manning arrangements 
in the suburban service. 

Furthermore, the retention of the classification of 
guard in preference to the classification of ticket 
examiner was the preferred option of the union and this 
option was achieved over the objections of the 
respondent. It follows, therefore, that ticket examiner is 
a classification without relevance in the scheme of the 
memorandum of agreement. Since the duties of guard 
include ticket selling and examining, it is obvious that 
ticket vending machines will have an effect on the works 
of guards but this is to say no more than it will affect an 
incident of guards' duties which is not to say that it 
introduces an alternative method of working. 

The substantial nature of the work of any 
classification of employee is determined by reference to 
the work done by persons employed in the classification 
in terms of the purpose to be achieved by it. Having 
considered the evidence I have no doubt that the purpose 
to be achieved by guards' work and therefore the 
substantial nature of guards' work is safe working. This 

being so, the most a vending machine will do is take away 
part of the incidental duties of a guard — part only, 
because guards must also examine tickets. 

Therefore ticket vending machines do nothing to alter 
the two-man crew arrangements and they do not 
constitute an alternative method of working. 
Accordingly, the respondent does not breach the 
agreement by installing them. 

This conclusion is reached after a careful reading of 
the terms of the memorandum of agreement and the 
testimony of the two witnesses who appeared for the 
union. While I found the testimony helpful to an 
understanding of the attitudes of employees towards the 
respondent, I have not relied upon it in my interpretation 
of the memorandum which I find unambiguous. 

With regard to my observations on the duties of a 
guard I have had full regard for the lesser of the two 
guards classifications and I am satisfied that the purpose 
of employment is safe working in this classification of 
guard also. I am guided by Clause 6.—Training, in the 
memorandum: 

Reduced safe working qualifications are obtained 
after completing an abridged safe working course of 
three weeks duration while ticket selling and 
examining requires that a course of only two weeks 
duration be completed. 

The facts are sufficient to make my point. 
The second matter relates to terms of an agreement 

having the title "Westrail Shunting Proposals — 
Working Party — Terms of Reference" which includes a 
moratorium provision. 

According to the union this moratorium requires that 
the number of employees in a shunting crew, the rosters 
being worked and the lines of demarcation in respect of 
shunting duties shall be observed as they operated in each 
particular depot at 30 December 1985. 

Owing to employee availability problems arising from 
absence through sickness and accidents the respondent 
changed certain rosters at Forrestfield from three shift to 
two shift operations, purportedly, to gain the most 
efficient use of all resources. The union took industrial 
action against the respondent on the grounds that the 
terms of the moratorium were breached. 

Support for the union's view of limitations imposed on 
the respondent's ability to change shunting rosters thus 
providing justification for the industrial action 
embarked upon at Forrestfield is said to be found in the 
recommendations of Commissioner Johnson when in 
November 1985 he dealt with the shunting dispute at 
Picton Junction during conference proceedings. 

Changed rosters figured largely in this dispute which 
was settled status quo ante and really the proposition 
before me is that because the moratorium provisions in 
the shunting proposals is that — quote — the status quo 
agreement to maintain shunting at 30 December 1985 
shall remain — unquote — it is most likely that status 
quo, as used in the shunting proposals, includes a 
prohibition on changing rosters because that would be 
consistent with the terms of settlement in the Picton 
Junction dispute. 

There is no direct evidence to support the union's 
assertion and the testimony of Mr Chadd, the union's 
representative on the working party, is that the working 
party did not debate the meaning of the term "status 
quo" before finalising the shunting proposals. 

The respondent argues that the moratorium commits it 
to observing traditional manning levels with each 
particular shunting unit and also presently accepted lines 
of demarcation — that is to say no drivers' assistants or 
officers being called upon to perform shunting duties — 
as they stood at 30 December 1985. 

The essence of the respondent's argument is that while 
the limitations imposed by the moratorium are 
acceptable, given the purpose and objectives of the 
working party, it is simply an absurd proposition that the 
respondent would have committed itself to arrangements 
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which would have hamstrung those of its employees who 
are bound to achieve the most efficient operation of the 
system in the interest of clients and taxpayers. 

From this brief explanation of each party's attitude to 
the question of the status quo it will be apparent that in' 
the task of determining its true meaning I am in the same 
position as I was in connection with the memorandum of 
agreement. Each party relies on the absurdity of the 
imposition of the other party's proposition thus taking 
stands on grounds extrinsic to the shunting proposal. 

I will treat these aspects of the argument as I did when 
dealing with the memorandum of agreement and go 
directly to the plain meaning of the words used. Clause 4 
of the shunting proposal is expressed in these terms: 

The status quo agreement to maintain shunting at 
30 December 1985 shall remain. In the event of a 
novel circumstance arising or the status quo needing 
interpretation in any given situation, then the matter 
shall be referred for determination to the W.A. 
Industrial Relations Commission on the basis of the 
practice as at 30 December 1985. 

There are three ideas contained in this provision which 
can be expressed separately and numbered, without 
altering its terms. One, the status quo agreement to 
maintain shunting as at 30 December 1985 shall remain. 
Two, in the event of a novel circumstance arising — that 
is to say circumstances of a new kind or nature, strange 
circumstances or hitherto unknown circumstances — the 
matter shall be referred for determination to the W.A. 
Industrial Relations Commission on the basis of the 
practice at 30 December 1985. Three, in the event of the 
status quo needing interpretation in any given situation, 
the matter shall be referred for determination on the 
basis of the practice at 30 December 1985. 

Ideas two and three seem to be fatal to the union's 
proposition. Idea two admits of the possibility of 
circumstances overriding the status quo. Admittedly, 
these are to be novel circumstances and while, for 
example, absence of employees through sickness or 
accidents per se may not be novel, the number of 
employees absent from a particular depot at any given 
time might be. Moreover, it is obvious from the 
expression of the idea that novelty would have to be 
determined by reference to the ordinary situation as at 30 
December 1985. 

If there is no doubt about the harm done to the union's 
proposition by idea two, there can be no doubt at 
all about the effect of idea three. The status quo in any 
given situation — that is any particular depot — is open 
to interpretation and once again by reference to the 
practice as at 30 December 1985. It follows that to 
determine the practice at Forrestfield at 30 December 
1985, one does not look to the practice at Picton 
Junction at the same date. The status quo at Forrestfield 
is what the evidence reveals the practice to have been at 
that depot at that date specified. 

It would be absurd to look only at the shunting roster 
or rosters in operation at a particular depot on 30 
December 1985 and claim that however the arrangement 
on that day it determined the status quo. We are 
concerned with the shunting practice, and that means 
shunting as it was carried out in action on that day, 
obviously a customary arrangement susceptible to 
change in details from time to time within the scope of 
the powers of the respondent's employees who have that 
responsibility. The question, and the only question to be 
answered, is: Were rosters able to be changed in the 
shunting practice at Forrestfield on 30 December 1985? 
If the answer is Yes, it follows that the status quo at 
Forrestfield includes a change of rosters to the extent that 
they were able to be changed at that date. 

I am satisfied that the union's construction of the 
moratorium provision in the shunting proposals is 
incorrect and that I ought to reject it. In my opinion the 
status quo at any given situation is a question of fact and 
subject to observing manning levels in each shunting 

depot and lines of demarcation and it is to be determined 
on the evidence describing the shunting practice in the 
given situation at 30 December 1985. 

On the remaining matters on which the union seeks 
orders I mentioned that I am influenced by the 
impressions I gained during conferences and the 
testimony of Mr Costa for the union which confirms my 
impressions, particularly Mr Costa's testimony during 
cross-examination. There is no doubt in my mind that the 
union's objective has been to force the respondent to 
employ more staff. 

Of course there are Mr Wells' submissions to be taken 
into account also. He sought to show by way of statistical 
evidence that there is under-staffing which is not in the 
interests of the union's members. But the fact remains 
that the union is trying to force an increase in employee 
numbers by the use of bans. It follows that the orders I 
am asked to make are really aids to achieve that objective 
and that it is in the light of this revelation that I must say 
the orders will not be made. 

This statement is not to say that I would not make 
orders irrespective of the circumstances but the 
respondent relies primarily on its award rights to roster 
employees regularly on six shifts and, while I make no 
finding regarding rights under the 38 hour week 
agreement at this stage, I observe that the orders sought 
by the union would if granted modify rights under the 
award and the agreement. However, the union has to 
accept that it cannot achieve an equity result from direct 
action. 

I have had particular regard for the minutes forwarded 
to the Commissioner of Railways from the Chief Traffic 
Manager on the subject of manning problems in the 
suburban operations — item Q of exhibit H. This item 
was the subject of Mr Wells' cross-examination of Mr 
Ward and it was opened by myself for Mr Wells' 
attention in reply. Whilst the author was not available to 
be questioned on its contents I consider it to be reliable, 
relevant and of probative value. For reasons which are 
already obvious I do not accept the interpretation placed 
on certain of this item's terms by Mr Wells but one of the 
more interesting features of it is that it presents a strong 
likelihood of the respondent being able to overcome the 
problems which cause the union to seek orders if the 
memorandum of agreement and the meaning of status 
quo in the shunting proposals are found not have the 
meaning assigned to them by the union. 

Having interpreted both documents to the contrary of 
the union's construction of them and having decided that 
I should not make orders as sought by the union, I 
observe that I can reasonably expect that the respondent 
will immediately put into effect all measures necessary to 
provide the most liberal treatment of employees in 
respect of rostered days off, leisure days and meal breaks 
as the circumstances will now allow. 

Accordingly I will direct the union to lift all bans on 
the respondent's operations. I will further adjourn these 
proceedings until 8 October. On that date I will expect 
the parties to report to me the steps they have jointly or 
separately taken to avoid further industrial trouble 
arising from the issues that have been put before me so 
far and to advise me of the details of any agreements that 
may be reached for this purpose. I will then decide what 
further action, if any, I should take. 

Editor's Note: On 8 October 1986 the parties advised 
the Commission of further developments. Further 
conciliation had not taken place and the position overall 
had deteriorated. The Commissioner then advised the 
parties that he would finalise the matter. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR486 of 1986. 

Between Australian Railways Union of Workers West 
Australian Branch, Applicant and Western 
Australian Government Railways Commission, 
Respondent. 

HAVING heard Mr R. Wells on behalf of the Applicant 
and Mr F. Hodgins on behalf of the Respondent, I the 
undersigned member of the Western Australian 
Industrial Relations Commission, pursuant to the 
powers conferred on me by the Industrial Relations Act 
1979, do hereby — 

1. Order that the claims of the Australian 
Railways Union of Workers West Australian 
Branch be dismissed; and 

2. Declare — 
(i) That the Western Australian Government 

Railways Commission does not by 
installing ticket vending machines breach 
the terms of the agreement between the 
said Commission and the Australian 
Railways Union of Workers West 
Australian Branch, known as the 
Memorandum of Agreement for The 
Introduction of Reduced Manning Levels 
of The Suburban Rail Passenger Service. 

(ii) That the term "status quo" contained in 
Clause 4 of the agreement known as the 
Westrail Shunting Proposals — As 
Amended 26 June 1986 — Working Party 
Terms of Reference, between the Western 
Australian Government Railways 
Commission and the Australian Railways 
Union of Workers West Australian 
Branch and subject to manning levels in 
each shunting depot and lines of 
demarcation, is to be determined on the 
evidence describing the shunting practice 
in the given situation at 30 December 1985. 

Dated at Perth this 8th day of October 1986. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR440 of 1986. 

Between the Australian Workers' Union, Western Aus- 
tralian Branch, Industrial Union of Workers, 
Claimant and Robe River Iron Associates, 
Respondent. 

Before Mr Commissioner W.S. Coleman. 
The 3rd day of December 1986. 

Mr K. McCann on behalf of the Claimant. 
Mr K. Johnstone on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: It was alleged that on 5 June 
1986 Mr Duckworth, Storeman and Shop Steward in the 
mess at Pannawonica threatened the newly appointed 
Manager of Woolworths with the imposition of a "black 
ban" on fresh meat being delivered at the mess for 
Woolworths unless a carton of beer was forthcoming. 

A preliminary investigation and then a formal inquiry 
was conducted by the Company on 19, 20 and 23 June. 
The inquiry found that the allegations were sustained. 
Mr Duckworth was suspended for five days and was to be 

transferred from the mess to another work area. It is 
against the finding of the inquiry with respect to the 
threat of a "black ban" and the severity of the sentence 
that the Union appealed. 

It was claimed that no threat of a "black ban" was 
made; however, the Union acknowledges that Mr 
Duckworth did seek' 'payment" of a carton of beer from 
the Manager for the unloading of a freezer truck by Robe 
River Iron Associates employees at the mess. 

The investigation and inquiry into the incident 
conducted by the Company was in line with the 
disciplinary procedure agreed to with the Australian 
Workers Union. The reference of this matter to the 
Commission was agreed to by the parties and replaced an 
appeal procedure involving a Board of Reference. The 
Commission was requested to determine whether or not 
the threat was made and if proved, then whether the 
penalty imposed by the Company was appropriate. 

The Company had entered into an arrangement 
whereby its cartage contractor would bring fresh meat 
from Wickham to Pannawonica for Woolworths. The 
packages would be collected from the mess store. Mr 
Duckworth supervised the unloading of the freezer 
truck. This arrangement for the delivery of fresh meat 
was the subject of an agreement between the Company 
and the Union. The first of weekly consignments 
commenced in March 1986. There was another 
arrangement at Pannawonica whereby Robe River Iron 
Associates made available some of its workers for 
unloading goods delivered to the Woolworths store. In 
that case Woolworths paid the men directly. However, it 
appears that the funds were pooled and cartons of beer 
were purchased. Men performing those duties were 
sometimes required to work out of normal hours. 

In a signed statement received by the Company on 17 
June, the Manager of Woolworths claimed: 

For the last few weeks the . . . truck driver, who is 
responsible for the cartage of meat from Wickham 
to Pannawonica driving the Robe River stores 
truck, has been fairly insistent that he should receive 
a free parcel of meat in return for the cartage. This 
request has been ignored in the past, but this 
Thursday (5 June) when we arrived at the mess, to 
collect our meat, I was approached by both the 
truck driver and Robe River's Head Storeman 
(mess). It was suggested in a very insistent manner 
that in view of the fact that Woolworths are getting 
free cartage they should be prepared to give a carton 
of beer every one or two weeks, to the driver and 
store staff or we might find our meat black. 

The allegations concerning the truck driver were not 
the subject of consideration at this inquiry, although it is 
noted that these matters were pursued by the driver's 
employer (not Robe River Iron Associates). 

A volume of evidence was presented to the 
Commission. However, difficulties were encountered 
because of the lapse in time between the incident and 
when Mr Duckworth was confronted with the 
allegations. Witnesses were asked to testify as to whether 
or not a statement concerning a "black ban" on meat 
was made several weeks before in a conversation 
conducted in a work area where people were coming and 
going. This problem was compounded by reference to 
discussions and responses to questions concerning the 
allegations which were made at the preliminary 
investigation and formal hearing under the Company's 
disciplinary procedure. In a number of instances what 
was claimed in those proceedings was at variance with 
testimony in this hearing. 

There were some disturbing aspects of the manner in 
which Mr Duckworth's guilt was determined in the first 
instance. I can appreciate the difficulties which the 
Company faced in investigating this matter. These 
allegations were made by someone from outside the work 
force and in part involved someone not in employment 
with the Company. Part of the inquiry involved 
ascertaining facts by telephone from the truck driver's 
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employer who in the first instance was not in possession 
of the statement setting out the allegations. A number of 
witnesses who attended the formal inquiry conducted by 
the Company and indeed in this hearing, were directly 
involved in the incident in as much as they acknowledged 
that Mr Duckworth was acting on their behalves in his 
approaches for a carton of beer for unloading the freezer 
truck. It was admitted by the officer conducting the 
inquiry that considerations other than the evidence at the 
hearing were bought to bear in determining the matter. 
He had received the verbal complaint from the manager 
on 5 June and was satisfied that an apparent lack of 
motive on the Manager's part in making the complaint 
should count against Mr Duckworth. Also, the officers 
directed to conduct the preliminary investigation to 
ascertain whether there was a case to answer sat as 
members of the tribunal to determine the guilt or 
innocence of the accused. While some of these matters 
did not directly impinge upon the hearing before the 
Commission, it is clear that there needs to be a review of 
the disciplinary procedure to ensure that the rights of the 
individual accused of actions which could result in the 
loss of his livelihood, are preserved. 

Mr Duckworth admits to pressing the Manager for the 
carton of beer for handling the consignment of meat and 
in so doing used his position as Storeman and Shop 
Steward to represent some authority with respect to an 
agreement between Woolworths and Robe River Iron 
Associates. However, he denies that his actions went as 
far as threatening to "black the meat". 

I had the advantage of observing the Manager and Mr 
Duckworth under rigorous cross examination and 
reviewing the cogency of their testimony from the 
transcript. On the evidence presented to the Commission 
I could not conclude that on the balance of probabilities 
that the threat of a "black ban" was made by Mr 
Duckworth. Of course it is conceivable that a Shop 
Steward could have recourse to such a threat, 
particularly in the environment which existed in 
Pannawonica at the time. However, the existence of such 
a possibility is insufficient to displace the presumption of 
innocence. 

Mr Duckworth admits to pressing the proposition of 
payment for the services of mess workers in the form of a 
carton of beer over a period of time. This was the subject 
of light hearted exchanges between mess workers and the 
previous Manager of Woolworths. It seems to have been 
carried out under the impression that such consideration 
should be forthcoming in view of the arrangement that 
Woolworths had with other Robe River Iron Associate 
workers unloading their goods at the store. The new 
Manager responded differently from his predecessor to 
the "ribbing" that Mr Duckworth engaged in. However, 
it is clear that Woolworths was not impeded in going 
about their business on the occasion in which the 
allegation is said to have been made nor subsequently. 
What is of concern is that Mr Duckworth seems to have 
had a misguided view of his own importance as the 
guardian of the Robe River Iron Associates interests in 
its arrangements with Woolworths. It was not his 
responsibility to monitor the extent to which the 
consignments of fresh meat exceeded any arbitrary level 
nor to hold Woolworths accountable to him for the use 
of the services of Robe River Iron Associate employees at 
the mess. On balance I consider that the imposition of a 
five day suspension as determined under the disciplinary 
procedure was justified but that in view of the finding 
that no threat of a' 'black ban" was made, the additional 
penalty of a transfer should not be imposed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR440 of 1986. 

Between the Australian Workers' Union, Western Aus- 
tralian Branch, Industrial Union of Workers, 
Claimant and Robe River Iron Associates, 
Respondent. 

Order. 
HAVING heard Mr K. McCann on behalf of the 
claimant and Mr K. Johnstone on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That Mr Duckworth's suspension for five days as 
determined under the Disciplinary Procedure agreed 
to between the applicant and the respondent should 
stand, but that Mr Duckworth shall not be 
transferred to another work area. 

Dated at Perth this 3rd day of December 1986. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR743 of 1986. 

Between the Australian Builders Labourers Federated 
Union of Workers, Western Australian Branch, 
Claimant and Clough Engineering Group, 
Respondent. 

Before Mr Commissioner J.A. Negus. 
The 17th day of November 1986. 

Mr S. Billing appeared on behalf of the Claimant. 
Mr P.R. Davis appeared on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This matter arises from a 
conference held in accordance with section 44 of the 
Industrial Relations Act 1979, wherein the claimant 
union and the respondent company failed to reach 
agreement on the question of a site allowance and the 
replacement of safety boots and bluey jackets on a fair 
wear and tear basis. 

The claim refers to a building project which 
commenced on 11 September 1986 and is expected to be 
completed by 25 April 1987. The building is a two storey 
office and attached boatshed for the use of the Water 
Police at the river end of Harvest Road in North 
Fremantle. The average workforce is 10 in number with a 
peak of approximately 20 workers in Janaury. 

I inspected the building site in question at Harvest 
Road, North Fremantle on 17 November 1986 and later 
that day heard submissions from Mr Billing and Mr 
Davis acting for the respective parties. 

Both advocates referred to numerous decisions of 
Commissioner Coleman in the Australian Conciliation 
and Arbitration Commission so that I might appreciate 
the details of "the established building industry site 
allowance pattern". 

Both advocates referred to the Sapri decision (Print F 
1957) of February 1983, which established the propriety 
of site allowances being awarded in certain circumstances 
without offending wage fixation principles. 

Not surprisingly, Mr Billing drew attention to five 
claims spanning the period from May 1985 to June 1986 
wherein a site allowance was ratified after agreement or 
granted by Commissioner Coleman. The site allowances 
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were granted on the jobs at Mullaloo/Heathridge 
schools, MWA Canning Vale, ANZ Bank-Osborne 
Park, Wesley College gymnasium and Pier 21 units. Mr 
Davis drew attention to three decisions of Commissioner 
Coleman in September and October 1986, wherein he 
refused to grant site allowances at a Kewdale factory/ 
warehouse, Kardinya Medical Centre and Swanbourne 
Barracks. Both parties were at pains to point out the 
similarities between the cases cited and the situation in 
the instant application. 

Mr Billing referred to the cramped nature of the site 
which restricted lay-down areas and caused congestion 
with resulting dangers when trucks or heavy machinery 
items were seeking access to the site. There is an area 
which is dusty underfoot and it is claimed that the strong 
breezes prevalent on this riverfront site cause the dust to 
swirl and discomfort the workers. He referred also to a 
danger factor involved in working at the water's edge, 
requiring extra care to avoid falling on to rocks and water 
below. 

Mr Davis opposed the union's claim in toto. The 
protective clothing and safety footwear matters were the 
subject of a private agreement, the terms of which clearly 
excluded this particular job because of the date of letting 
the contract. Mr Billing did not challenge that statement 
and I believe the Commission's role is to encourage the 
honouring of agreements reached by the conciliation 
process so the union's claim for those items must be 
dismissed. 

Mr Davis responded to the site allowance claim by 
suggesting that the disabilities cited by Mr Billing were 
already catered for by Clause 8(3) Industry Allowance of 
the Building Trades (Construction) Award 1979. He 
produced a document (Exhibit Dl) wherein the tender 
sum total of $1,074 million was broken down to indicate 
an inclusion of $0,209 million for marine work. At most, 
the building contract in question could only then amount 
to approximately $0,865 million, a figure which does not 
meet the requirements of the established building 
industry site allowance pattern. 

The union claim for a site allowance must therefore be 
dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR743 of 1986. 

Between the Australian Builders Labourers Federated 
Union of Workers, Western Australian Branch, 
Claimant and Clough Engineering Group, 
Respondent. 

Order. 
HAVING heard Mr S. Billing on behalf of the claimant 
and Mr P.R. Davis on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 21st day of November 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR887 of 1986. 

Between the Australian Builders' Labourers' Federated 
Union of Workers, Western Australian Branch, 
Claimant and G.K.W. Constructions Corp. Pty 
Limited, Respondent. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 29th day of January 1987. 

Mr S.M. Billing on behalf of the Claimant. 
Mr P. Davis on behalf of the Respondent. 

Reasons for Decision. 
(Given Extemporaneously) 

SENIOR COMMISSIONER: The Commission has had 
the advantage of inspection with the parties this morning 
and what has been described as evidence on site and from 
that inspection and what was said on the inspection, I 
have considered the three decisions of Mr Commissioner 
Coleman, one of which dealt with a contract value of 
$1.5 million at Mt Lawley College and another which 
contains the remarks: 

After describing the nature of the building 
operation he, that is Mr McLean, acknowledged 
that the project fell within the industry pattern 
where tertiary institutions had been awarded site 
allowance, be they new or additions to existing 
institutions. 

Having regard to the demolition work, the 
refurbishing, the manhandling of shutters and 
formwork, the fact that the site is cramped and was 
apparently untidy until recently and there is confined 
space, I fix a site allowance of 80 cents per hour. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR887 of 1986. 

Between the Australian Builders' Labourers' Federated 
Union of Workers, Western Australian Branch, 
Claimant and G.K.W. Constructions Corp. Pty 
Limited, Respondent. 

Order. 
HAVING heard Mr S.M. Billing on behalf of the 
claimant and Mr P. Davis on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, Award 
No. 14 of 1978 as amended, employees who are 
employed by the Respondent on the Law School 
extensions site at the University of Western 
Australia shall be paid a site allowance of 80 cents 
per hour for each hour worked in lieu of payments 
for confined space, dirty work, fumes, wet under 
foot and the handling of secondhand timber. 

This Order shall take effect as from 9 December 
1986 and shall terminate on completion of the 
project. 

Dated at Perth this 2nd day of February 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR664 of 1986. 

Between the Australian Builders' Labourers' Federated 
Union of Workers, Western Australian Branch, 
Claimant and The Hon Minister for Works, 
Respondent. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 31st day of October 1986. 

Mr S. Billing on behalf of the Claimant. 
Mr M. Beros on behalf of the Respondent. 
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Reasons for Decision. 
(Given Extemporaneously). 

THE SENIOR COMMISSIONER: The Commission 
having inspected the site concurs with the parties that the 
site is one which fits the building industry pattern for a 
site allowance. That being the case the next question is 
quantum. Having considered the decisions of Mr 
Commissioner Coleman, in particular print F8498, an 
amount of 80 cents site allowance will be awarded from 
21 May 1986. 

I have in mind, gentlemen, that the allowance which 
was paid for wet underfoot would be absorbed into that. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR664 of 1986. 

Between the Australian Builders' Labourers' Federated 
Union of Workers, Western Australian Branch, 
Claimant and The Hon Minister for Works, 
Respondent. 

Order. 
HAVING heard Mr M. Keogh on behalf of the claimant 
and Mr M. Beros on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, Award 
No. 14 of 1978 as amended, employees who are 
employed by the Respondent on the Armadale 
Police Centre, Armadale shall be paid a site 
allowance of 80 cents per hour for each hour worked 
in lieu of payments for confined space, dirty work, 
fumes, wet underfoot and the handling of second- 
hand timber. 

This Order shall take effect as from 21 May 1986 
and shall terminate on completion of the project. 

Dated at Perth this 31st day of October 1986. 

delegates at the site. The decision of management was 
not conveyed to its own employees until it was 
implemented on 13 January 1987, when four employees 
were terminated for refusing to carry out instructions 
because of a union ban. 

The history shows that on this site work bans were, in 
the past, observed by all employees and apparently the 
respondent had at no time previously either threatened or 
taken disciplinary action against employees who 
participated in work bans. Against this background the 
four employees here became the meat in the sandwich — 
a union ban on the one side and a decision of their 
employer unknown to them until it was implemented not 
to tolerate participation in union bans on the site from 
then on. 

It should now be very plain to the Australian Builders' 
Labourers' Federated Union of Workers, Western 
Australian Branch officials and to all the employees on 
the site that at least from now on bans will not be 
tolerated by Multiplex on that site without disciplinary 
action being taken against those taking part in the bans. 
In the present case, however, the four concerned were 
unfortunate in that they were the first employees to know 
about and suffer from the introduction of the policy on 
bans by the respondent. In the ordinary course it has 
been consistently held in this Commission that employees 
are usually entitled to a warning about conduct which the 
employer finds unacceptable. In this case the respondent 
has already offered the four employees concerned re- 
employment, rather than reinstatement. However, the 
Commission considers in all the circumstances outlined 
that result to be too harsh for a first offence. 

An order will issue requiring reinstatement without 
loss of entitlements of the four concerned. 

Finally, it should be made plain by the Commission 
that refusal of a lawful order usually results in 
disciplinary action being taken against the employee or 
employees concerned, and a repeat performance of the 
sort of conduct described here would not be taken by the 
Commission very kindly. ^ 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR16 of 1987. 

Between the Australian Builders' Labourers' Federated 
Union of Workers, Western Australian Branch, 
Claimant and Multiplex Constructions Pty Limited, 
Respondent. 

Before Mr Senior Commissioner G.G. Haliiwell. 
The 29th day of January 1987. 

Mr S.M. Billing and with him Mr M.J. Keogh on 
behalf of the claimant. 

Mr R.P. Allen (of Counsel) and with him Mr T. 
Dobson on behalf of the respondent. 

Reasons for Decision. 
(Given Extemporaneously). 

SENIOR COMMISSIONER: In this matter the 
respondent company had reached the point where it had 
had enough of the continued industrial disruption on the 
Burswood Island site and, in particular, that disruption 
brought about by bans of various kinds. It took a 
decision that it would no longer tolerate the imposition 
of bans nor participation in bans by its employees, but 
until 13 January 1987 that decision was unknown to the 
employees and either not known or not believed by union 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR16 of 1987. 

Between the Australian Builders' Labourers' Federated 
Union of Workers, Western Australian Branch, 
Claimant and Multiplex Constructions Pty Limited, 
Respondent. 

Order. 
HAVING heard Mr S.M. Billing and with him Mr M.J. 
Keogh on behalf of the claimant and Mr R.P. Allen (of 
Counsel) and with him Mr T. Dobson on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the four persons whose services were 
terminated by the Respondent on 13 Janaury 1987, 
are hereby re-instated without loss of entitlements. 
They were: 

Bruce Mervin Johnson 
Lee Scott 
James Lenen Fox 
Paul Joseph O'Connor 

Dated at Perth this 29th day of January 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR5 of 1987. 

Between the Australian Builders' Labourers' Federated 
Union of Workers, Western Australian Branch, 
Claimant and Universal Constructions Pty Ltd, 
Respondent. 

Order. 
HAVING heard Mr S. Billing on behalf of the claimant 
and Mr P. Davies on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978 as amended, employees who are employed by 
the Respondent on the Leeming Recreation Centre, 
Leeming shall be paid a site allowance of 60 cents 
per hour for each hour worked in lieu of payments 
for confined space, dirty work, fumes, wet under 
foot and the handling of secondhand timber and 
further that the provisions of the Western 
Australian Disputes Settling Procedure Protective 
Clothing and Footwear Agreement shall apply. 

This order shall take effect as from the 5th day of 
January 1987 and shall terminate on the completion 
of the project. 

Dated at Perth this 9th day of March 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR859 of 1986. 

Between the Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Applicant and Coldale Constructions Pty Ltd, 
Respondent. 

Before Mr Commissioner J.A. Negus. 
The 24th day of December 1986. 

Mr M. Keogh appeared on behalf of the Applicant. 
Mr D. Kleeman appeared on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is a claim for a site 
allowance to be paid to workers employed under the 
Building Trades (Construction) Award 1979, No. 14 of 
1978 as amended, at the Undercliffe Hospital project, Lot 
9 Coongan Avenue, Greenmount. 

The matter having not been resolved at a conference, I 
inspected the site and heard the submissions of the parties 
on Thursday 18 December 1986. The project being 
undertaken by Coldale Constructions Pty Ltd is a self 
contained building to be used as a maternity hospital. The 
value of the contract is at least $1.2 million. Construction 
is in double brick with a portion of the building being of 
two storey height. Work commenced on 6 October 1986 
and is expected to be completed in May 1987. The average 
workforce is approximately 10 in number with a peak of 
16-20 workers employed. 

Mr Keogh, for the claimant association of unions, 
stressed the abnormal difficulties associated with this site. 
He referred to the extra plumbing and servicing 
requirements associated with hospital buildings. He drew 
my attention to the presence of lift wells and their 
dangerous nature. He pointed out the number of small 
rooms involved in the floor plan, which would make for 

difficulty of movement as the walls were constructed. The 
heavy red clay soil of the Darling scarp was noted and it 
was said that the soil created a dual problem. When it is 
wet, it is so muddy and sticky underfoot as to restrict 
movement of men and barrows. When it dries out, the 
encrusting is such as to create more problems underfoot. 
The sloping nature of the site had caused a deal of 
earthmoving or levelling and the resultant exposure of the 
clay soil had exacerbated the disability referred to above. 
Where loose sand was spread over the clay, the sand of 
itself presented an underfoot problem. The Commission 
was reminded that the concrete raft had only recently 
been poured. 

Mr Keogh further claimed that heavy machinery had 
been on site during the first weeks of the project. He 
referred to one lay down and storage area which was 
cramped and awkward of access and another more 
spacious area which required excessively long leads for 
the carrying of materials. 

He further urged the Commission to note the 
similarities between the instant claim and three matters 
which had come before Mr Commissioner Coleman in the 
Australian Commission. Coleman C. had ratified an 
allowance of $1.10 per hour for a medical clinic site at 
South Perth (C 6400 of 19185) and had awarded 80 cents 
per hour at Kalgoorlie Regional Hospital (C8183ofl986) 
and 40 cents per hour at Lemnos Hospital (C 6354 of 
1983). The $1.50 per hour was an ambit claim and Mr 
Keogh opined that in view of the information revealed by 
the inspection of the site a figure of 80 cents per hour 
would be appropriate. 

Mr Kleeman opposed the claim absolutely. He 
conceded that the building project fitted within the 
parameters of the established building industry pattern. 
In general he disagreed with the suggestions of Mr Keogh 
that a number of factors in existence would warrant the 
payment of a site allowance. There had been no 
demolitions involved in the project. The building was 
separated from the rest of the hospital so there was no 
contact by workers with members of the general public. 
There was no unusual manhandling of materials nor any 
problems with cramped or restricted spaces. Room sizes 
were not in his view particularly small and unlike general 
hospitals the plumbling was not intricate. Sub-soil 
drainage had been installed because of the red clay. There 
had been no special cleaning up to impress the 
Commission and in fact a bob cat had been used when 
requested by the workers. 

Mr Kleeman referred to the matter of the Kardinya 
Medical Centre (C 8257 of 1986) wherein Coleman C. 
had refused to grant a site allowance. If the Commission 
was disposed to grant some allowance then Mr Kleeman 
felt that the decision of Halliwell S.C. in granting 50 
cents per hour for the Collie District Hospital site 
(CR559 of 1986 — as yet unpublished) would be a useful 
guide as to quantum. 

I have considered all of the material placed before me 
in this matter as well as my observation of the site and I 
consider that the major disability is associated with the 
nature of the soil and its condition when rainfall occurs. 
Although the statistics quoted clearly bring the project 
within the established industry pattern, that fact alone 
does not warrant the granting of a site allowance. There 
must be some evidence of disabilities which are not 
already envisaged in the Industry Allowance provision of 
the Building Trades (Construction) Award. 

The clay soil creates just such a disability and I have 
obtained statistics from the Bureau of Meteorology 
regarding the days on which precipitation has occurred in 
Perth during the period from 6 October 1986 to date. I 
advised the parties of my intention to seek this 
information and Mr Keogh reminded me that the effect 
of the rain persists for some time after it falls. The 
records reveal that rainfall has been registered on 21 of 
the 79 days in the period. 

Having taken all the above matters into account and 
hazarding an educated assessment of the likely number 
of wet days between now and the completion of the 
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project it is my view that a fair and reasonable site 
allowance for this project is an amount of 40 cents per 
hour. I have not included the question of safety footwear 
and clothing in the proposed order because it is my 
understanding that an industry agreement is already 
being honoured by the parties. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR859 of 1986. 

Between the Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Claimant and Coldale Constructions Pty Ltd, 
Respondent. 

Order. 
HAVING heard Mr M. Keogh on behalf of the Claimant 
union and Mr D. Kleeman on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders:— 

That notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, No. 14 
of 1978 as amended, employees who are employed 
by the Respondent on the Undercliffe Hospital site, 
Greenmount shall be paid a site allowance of 40 
cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand 
timber. 

This order shall take effect as from 6 October 
1986 and shall terminate on completion of the 
project. 

Dated at Perth this 14th day of January 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR559 of 1986. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Claimant and De Vaugh and Partners, Respondent. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 6th day of October 1986. 

Mr S. Billing on behalf of the claimant. 
Mr D. Kleeman on behalf of the respondent. 

Reasons for Decision. 
(Given Extemporaneously). 

THE SENIOR COMMISSIONER: I am of the view, 
having seen the site, that it is correct that it falls within 
the industry pattern for site allowances. The decisions of 
Mr Commissioner Coleman, which have been tendered 
to the Commission, confirm that fact and having 
inspected the site I am of the view that a site allowance of 
50 cents per hour for every hour worked is reasonable in 
all the circumstances. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR559 of 1986. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Claimant and De Vaugh and Partners, Respondent. 
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Order. 
HAVING heard Mr S. Billing on behalf of the claimant 
and Mr D. Kleeman on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 No. 14 
of 1978 as amended, employees who are employed 
by the Respondent on the Collie District Hospital — 
Redevelopment Site, Stage I shall be paid a site 
allowance of 50 cents per hour for each hour worked 
in lieu of payments for confined space, dirty work, 
fumes, wet under foot and the handling of second- 
hand timber. 

This Order shall take effect as from the 
commencement of work on the project and shall 
terminate on completion of the project. 

Dated at Perth this 3rd day of November 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR643 of 1986. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Applicant and John G. Plunkett and Associates, 
Respondent. 

Before Mr Commissioner J.A. Negus. 
The 19th day of December 1986. 

Mr M. Keogh appeared on behalf of the Applicant. 
Mr D. Kleeman appeared on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This dispute concerns a site 
allowance claimed by the Building Trades Association of 
Unions on behalf of their members employed under the 
terms of the Building Trades (Construction) Award No. 
14 of 1978, by the respondent employer, John G. 
Plunkett & Associates at the Fremantle Village and Chalet 
Centre. 

The claim refers to a project which commenced on 19 
August 1986 and is expected to conclude at the end of 
February 1987. There is an average workforce of 
approximately 12 persons. The total project value is 
$1,532 million but this figure includes sewer, water and 
electrical retriculation items as well as road construction 
costs. Mr Kleeman submitted that the building 
component was only $700 000 so the claim must fail at the 
first hurdle, being well outside the established industry 
pattern for claims of this nature. 

Mr Keogh, in pressing the claim, relied on the unique 
features of the site in question to establish the validity of 
his request. I inspected the site on 9 December and spoke 
with a worker at the time. It is clear that the strong 
prevaOing winds create a most unusual problem with 
blowing sand. There are also strong smells emanating 
from the abattoirs to the south, the rubbish tip to the 
north or from the disused tip which is the site itself. 
Excavations on the site have exposed the rubbish in 
varying degrees. It can also be appreciated that on the 
occasions when the wind is not blowing, flies present a 
discomforting problem. 

Mr Keogh referred to the Sapri decision (Print F 1957) 
to urge the Commission to exercise independent 
judgement regarding the value of the contract. He also 
cited decisions of the Australian Commission wherein 
Coleman C. had granted allowances on the sites of the 
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Leeming and Ocean Reef High School projects. He 
highlighted particular disabilities on those sites which 
were also to be found in the instant matter. One 
paragraph from the Leeming High School decision (Print 
G 1301) might almost have been written to describe the 
Fremantle Village site. 

This contention was supported by evidence found 
on the inspection conducted earlier that day of 
disabilities such as the exposed nature of the building 
site, large expanses of disturbed sand, dirt and dust 
blowing in the wind, smoke from burning-off 
activities, flies, confined space, mounds of sand 
caused by trenching operations and the hazards 
caused by moving machinery and equipment on and 
around the site. 

Mr Kleeman cited the Australian Commission's refusal 
to grant an allowance at the Pt Walter Recreational 
Facility (Print G 3390) and again an unpublished decision 
of this Commission as presently constituted in the matter 
of the Water Police building at North Fremantle. He 
stressed the similarities which those sites bear to the 
project in question. He argued that the Industry 
Allowance provision in Clause 8(3)(c) of the Building 
Trades (Construction) Award provided adequate 
recompense for any disabilities suffered on this site. The 
section reads: 

(c) The disability of dust blowing in the wind, 
brick dust, and drippings from concrete. 

In Mr Kleeman's view, the sand particles experienced 
on the site are encompassed in the definition of 'dust'. 

He pointed out also the absence of a number of 
disabilities such as space restrictions which are the 
factors normally aiding the attraction of a site allowance. 
It was put to the Commission by both parties that safety 
goggles had been issued to the workers. This could be 
construed as an admission by the employer that the 
blowing sand is indeed somewhat unusual. On the other 
hand, the employer claims that the workers are reluctant 
to wear the goggles, inviting a different inference. 

I have considered carefully all of the material and 
argument put before me in this matter as well as my own 
observation of the conditions at the site. The urgency for 
completion imposed by the owner has caused an unusual 
procedure to be adopted. In normal circumstances, the 
reticulation trenching, some roadworks and some open 
space development would proceed prior to the building 
workers coming on site. On this project the work has 
proceeded simultaneously and this has exposed the 
rubbish tip and the loosened earth to a greater extent 
than might normally have been experienced by those 
building workers. The juxtaposition of abattoirs, 
rubbish tip, regular strong winds and flies is again an 
unusual combination. I am satisfied that in the totality of 
these unique circumstances there is justification for some 
compensation notwithstanding the limitations of the 
established industry pattern. 

In my view an amount of 20 cents per hour worked is 
fair and reasonable and an order will issue to that effect. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR643 of 1986. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Claimant and John G. Plunkett and Associates, 
Respondent. 

Order. 
HAVING heard Mr M. Keogh on behalf of the Claimant 
and Mr D. Kleeman on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it by 
the Industrial Relations Act 1979 hereby orders:— 

That notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, Award 
No. 14 of 1978 as amended, employees employed by 
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the Respondent on the construction of the 
Fremantle Village and Chalet Centre, shall be paid a 
site allowance of 20 cents per hour for each hour 
worked in lieu of payments for confined space, dirty 
work, dust, fumes, wet under foot and the handling 
of secondhand timber. 

This Order shah take effect as from 19 August 
1986 and shall terminate at the completion of the 
project. 

Dated at Perth this 23rd day of December 1986. 

(Sgd.)J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR823 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Claimant and 
Argyle Diamond Mines Pty Limited, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 7th day of January 1987. 

Mr L.J. Benfell appeared on behalf of the claimant. 
Mr P.R. Smith appeared on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This matter is referred for 
hearing and determination when at the conclusion at a 
conference held by the Chief Commissioner on 17 
November 1986, the parties had not settled a dispute 
between them concerning the dismissal of Mr R. 
MacPherson. The schedule to the memorandum of 
matters for hearing and determination prescribes as 
follows:— 

A claim by the union that the services of its 
member Mr R.A. MacPherson should not have been 
terminated in view of the particular circumstances of 
the case. The Union seeks an order for reinstate- 
ment. 

The respondent company opposes the claim. 
It is common ground between the parties that on 29 

October 1986 that Mr R. MacPherson, an employee of the 
respondent at its diamond property at Lake Argyle, 
committed misconduct. This misconduct was viewed by 
the respondent as serious and his services were terminated 
summarily on 30 October 1986. 

While admitting the misconduct took place, the 
claimant union says that the summary termination of the 
contract of service was hash and unfair in the 
circumstances and that another more appropriate penalty 
ought to be applied. That more appropriate penalty is, in 
the union's submission, contained in Clause 9.— 
Contract of Employment of the Argyle Diamond Mines 
Production Award Nos. A28 and A32 of 1984 (65 WAIG 
1377), where in subclause (3) the employer has an express 
right to suspend employees for a maximum period of 
three days for refusal or neglect of duty or misconduct. 

It is said that the provision for suspension is unusual 
and comes about from the nature of the respondent's 
business, that is the mining of diamonds wherein the 
possession of an uncut diamond without lawful authority 
is an offence under Part IV — Security of Diamond 
Mining and Processing Areas of the Diamond (Ashton 
Joint Venture) Agreement Act 1981. Part IV of the Act is 
incorporated into the Award in Clause 5, subpart (1). Any 
offence against the provisions of Part IV of the Act shall 
be deemed to be misconduct and hence result in instant 
dismissal. It is the submission of the Union that these 
unusual provisions create two levels of offence which 
could be classified as misconduct in terms of the Award 
and these two levels of misconduct are so recognised. 
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It is further submitted that the nature of the 
misconduct in this case, in particular the aEeged illegal 
possession of goods not being an uncut diamond, 
constitutes a lesser offence than would lead to a 
termination of service under Part IV of the Act and 
therefore the employer should have exercised the option 
contained in the Award to apply a suspension in lieu of 
dismissal. 

From the evidence the facts in the matter appear to be 
that on 29 October Mr MacPherson was found to be in 
possession of items which were either the property of 
Argyle Diamond Mines or Nationwide Caterers. He was 
interviewed by the police, concerning the possession of 
the articles. Following upon that interview he was 
arrested and charged with stealing the items concerned 
which were three towels plus other minor items to the 
value of approximately $30.00. Although in evidence, Mr 
MacPherson says he was convicted of illegal possession, 
the charge sheets submitted in evidence show that he 
pleaded guilty to two charges of stealing and convictions 
were recorded accordingly. 

It is the applicant's further submission that the items, 
the possession of which led to the charges being laid, 
were in Mr MacPherson's possession by mistake rather 
than through any premeditated intent. Particularly in 
respect of the towels where there was a procedure that the 
Company should have brought into operation concern- 
ing articles missing from rooms occupied by workers at 
the mine site. In support of this propostion Mr Benfell 
referred to exhibit B(2) which is a document that records 
understandings reached at meetings between on-site 
union representations and management. The following 
clause appears:— 

Nationwide advises Argyle Diamond Mines of 
articles missing from rooms. The appropriate 
Argyle Diamond Mine Superintendent then checks 
with the occupant of the room concerned to confirm 
that the articles were in fact missing. The 
Superintendent ascertains the reasons why the 
articles were missing and discusses the reasons with 
the occupant. After the investigation is completed 
and depending on circumstances, the occupant may 
be asked to pay for the missing articles and a charge 
is raised against the occupant for the cost of 
replacement. 

It is submitted that this procedure did not take place 
and therefore the worker concerned should not have 
been placed in the position of facing the charges laid. 

Mr Smith, who appeared for the respondent, 
submitted that the case is one where the onus falls on the 
Union to show that the actions of the employer in the 
particular circumstances of the case were unfair, harsh or 
unreasonable or oppressive. He said that the respondent 
is in a unique situation where, because of the attractive 
nature of its product, a high level of security is necessary, 
so much so that there is special legislation in the form of 
the provisions of Part IV of the Diamond (Ashton Joint 
Venture) Agreement Act 1981. In addition there are 
employment procedures which involve detailed checking 
of the background of employees to an extent which is not 
practised by most other employers. Included amongst 
the procedures is a criminal record verification which is 
done with the consent of each individual worker. Mr 
Smith submitted that if the convictions which have now 
been recorded against Mr MacPherson had appeared on 
his application form he would not have received 
employment by the company. Because of the convictions 
it is now untenable that the contract of services be 
continued. The value of the articles involved in this 
particular instance is not the question. The company 
viewed any stealing as serious and that type of behaviour 
is intolerable and unacceptable. 

As I have mentioned previously, it is common ground 
between the parties that misconduct occurred. The 
question to be decided is whether the degree of 
misconduct ought to justify summary dismissal. The 
rules to be applied have been previously stated in this 
Commission and no more clearly, in my respectful view, 

than in the following paragraph from the decision of 
Commissioner Fielding in Application No. 878 of 1986 
between Robe River Iron Associates v. the Australian 
Workers Union, West Australian Branch, Industrial 
Union of Workers (1986) 66 WAIG 1484 at 1486: 

There is no fixed rule of law defining the degree of 
misconduct which would justify dismissal. (See 
Clouston and Co v. Corry (1906) A.C. 122.) It is 
often said that conduct should be such as to show 
that the employee has disregarded the essential 
condition of his contract of service. (See Laws v. 
London Chronical (Indicator Newspapers) Ltd 
(1959) 1 WLR 698.) Each case has to be considered 
in the light of its own circumstances. In matters of 
this nature the circumstances surrounding one case 
are not likely to be identical with those in another so 
that the merits of each case generally differ. There is 
therefore, nothing to be gained by the analysis of the 
many cases of this kind which have come before the 
Commission and similar tribunals. 

On this basis I need not examine the many cases to 
which Mr Smith referred during the submissions. What is 
important is the circumstances present at Argyle. As I 
have summarised previously, it is said that the diamond 
mining industry is in a markedly different situation to 
many other industries due to the attractiveness of its 
product. That attractiveness has been recognised by the 
Legislature by the passage of particular laws concerning 
security. These laws are much akin to those which are 
contained in the Police Act concerning security in the 
gold mining industry, but if anything, they are more 
stringent. This recognition of a unique industry is 
demonstrated further in the employment policies which 
have been instituted by the company and which are 
accepted both by the public generally and by each 
individual worker as being necessary, particularly by 
allowing the company access to police records. 
Preservation of a relationship of trust between the 
employee and the employer is therefore an essential part 
of the contract of service in this industry and an act 
which would put that at risk places the worker in the 
situation where he would be in serious disregard of an 
essential element of his contract. 

This situation where the requirements of a particular 
industry lead to rigorous standards which might not be 
applied gbenerally has been recognised in this 
Commission previously, particularly in Western 
Australian Prisons Officers Union v. the Hon Minister 
for Prisons (66 WAIG 282 at 283) when, in examining an 
apphcation for reinstatement of an officer who had been 
found to have convictions when his application form 
indicated to the contrary, the Chief Commissioner said: 

It is in the public interest that those who staff the 
WA prison service be carefully selected by the 
Director and it would be improper for the 
Commission in these particular circumstances to 
interfere with that discretion which has been given 
to him. 

The situation in the instant case in analogous because 
by virtue of the Diamond (Ashton Joint Venture) 
Agreement Act 1981, the employer has been given 
specific responsibilities and powers as prescribed in Part 
IV of the Act. The Undercliffe Nursing Home Case (1965 
65 WAIG 385) prescribes the rule that the Commission 
should ' 'intervene only when it is necessary to protect the 
employee against an unust or unfair exercise of the 
employer's right of dismissal". In the circumstances, as 
described in this decision, I am unable to come to the 
conclusion that the employee has been unjustly or 
unfairly dealt with by the employer. In reaching this 
conclusion I indicate that I have empathy with him in the 
situation in which he now finds himself, however, the 
industry in which he chose employment requires 
additional standards of care and conduct. It might well 
be in other circumstances that similar actions to those in 
this case would not attract the ultimate penalty of 
summary dismissal, however, the assessment of the 
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situation must be done against the background of the 
circumstances in the industry in which the worker is 
employed. 

The application will be determined by an order for 
dismissal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR823 of 1986. 

Between Electrical Trades Union of Workers of Austra- 
lia (Western Australian Branch), Perth, Claimant 
and Argyle Diamond Mines Pty Limited, 
Respondent. 

Order. 
HAVING heard Mr L.J. Benfell on behalf of the 
claimant and Mr P.R. Smith on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

Dated at Perth this 7th day of Janaury 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR510 of 1986. 

Between Electrical Trades Union of Workers of Austra- 
lia (Western Australian Branch), Perth, Claimant 
and Hamersley Iron Pty Limited, Respondent. 

Before Mr Commissioner W.S. Coleman. 
The 3rd day of February, 1987. 

Mr L. Benfell appeared on behalf of the Claimant. 
Mr A. Jackson (of Counsel) appeared on behalf of the 

Respondent. 

Reasons for Decision. 
THE COMMISSIONER: An Order dismissing the 
application on the grounds of a preliminary 
jurisdictional point was issued on 5 December 1986. The 
parties were advised that the reasons for decision would 
be handed down later. Herewith are those reasons. 

A dispute exists between Hamersley Iron Pty Ltd and 
technicians employed by the Company over the 
installation of an integrated telecommunications 
network. The Company intends that Telecom Australia 
will assume total responsibility for all maintenance of the 
system. 

The applicant union points out that its members at 
Dampier currently service the existing telecommunica- 
tions facility. In removing the maintenance function 
from the scope of the duties of its members at Hamersley 
Iron Pty Ltd, the applicant union is concerned that the 
skills of these employees will deteriorate to the point 
where career opportunities and job satisfaction within 
the Company will be severely limited and the prospects of 
employment as technicians outside Hamersley Iron Pty 
Ltd considerably reduced. The assurances given by the 
Company of revised work programmes for the 
technicians to ensure that future servicing of radios will 
be undertaken by these employees and a commitment to 
ongoing training for the technicians to keep up to date 

with technological change have not allayed the concerns 
of the tradesmen involved. The dispute is referred to 
arbitration whereby the applicant union claims that: 

Member employees of the respondent Company 
should be able to perform maintenance, installation 
and fault repair work on a certain portion of the 
Hamersley Iron Pty Ltd telecommunications 
network at Dampier. 

The Company raises the preliminary issue that the 
Commission lacks jurisdiction to deal with the matter 
which was referred out of a conference. The Company 
states: 

1. The respondent's telecommunications network 
is a telecommunications system and a telecom- 
munications installation within the definition 
of those terms in section 3 of the 
Commonwealth Telecommunications Act. 

2. The work claimed by the applicant for its 
members employed by the respondent is work 
referred to in section 94(1) of the Telecommun- 
ications Act. 

3. None of the respondent's employee members 
of the applicant is authorized to do the work 
pursuant to section 13 of the Telecommunica- 
tions Act. 

4. The respondent's telecommunications network 
does not fall within the exclusions referred to in 
section 94(2) and (3) of the Telecommunica- 
tions Act. 

The Telecommunications Act 1975 states: 

94. (1) Subject to subsections (2) and (3), a person 
other than the Commission — 

(a) shall not erect, maintain or 
operate a telecommunications 
installation within Australia; or 

(b) attach a line, equipment or 
apparatus to a telecommunica- 
tions system. Penalty: 
Imprisonment for two years. 

(2) Subsection (1) does not apply to the 
erection, maintenance or operation of tele- 
communications installations — 

(a) ... 
(b) ... 
(c) by any person authorized by the 

Commission to do so under 
section 13 to the extent and on 
the terms and conditions subject 
to which that person is so 
authorized under that section; 

(3) Subsection (1) does not apply to the 
attachment of a line, equipment or 
apparatus to a telecommunication system 
to the extent that the attachment is 
authorized by the Commission under 
section 13 and the terms and conditions 
subject to which it is so authorized are 
complied with. 

13. (1) The Commission — 
(a) may authorize a person to erect, 

maintain or operate a telecom- 
munications installation other 
than an installation for the 
purpose of transmitting or 
receiving messages by means of 
wireless telegraphy; and 

(b) may authorize the attachment 
of a line, equipment or 
apparatus, including equipment 
or apparatus for the purpose of 
transmitting or receiving 
message by means of a wireless 
telegraphy, to a telecommunica- 
tions system. 
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(2) The Commission may specify, in an 
authorization issued under subsection (1), 
the period in respect of which, and the 
terms and conditions subject to which, the 
authorization is to operate. 

3. 'telecommunications installation' means — 
(a) a line; or 
(b) any equipment, apparatus, structure, 

tower, antenna, tunnel, manhole, pit or 
pole used, or intended for use, in 
connection with a telecommunications 
service; 

'telecommunications service' means — 
(a) a service for transmitting, by means of 

electric or electro-magnetic energy — 
(i) sounds, including speech and 

music; 
(ii) visual images; 
(iii) signals for the communication, 

whether as between persons and 
persons, things and things or 
persons and things, of any 
matter otherwise than in the 
form of sounds or visual images; 
or 

(iv) signals for the actuation or 
control of machinery or 
apparatus; or 

(b) a service for receiving any such sounds, 
images or signals that have been trans- 
mitted by means of electric or electro- 
magnetic energy; 

'telecommunications system' means a system 
controlled by the Commission in connection 
with the provision of a telecommunications 
service; 

Although the applicant union queries whether the 
proposed PABX installation in the telecommunications 
network comes within the definition of a "telecom- 
munications service" as specified under the 
Telecommunications Act, it is clear that both parties 
have established that this is the case through direct 
enquiries with Telecom Australia. Indeed the form of the 
order sought by the applicant union at the hearing is 
based on the assumption that a license is necessary under 
section 13 of the Telecommunications Act for its 
members to undertake the work. 

Hamersley Iron Pty Ltd submits that, as the work 
being claimed by the applicant union for its members is 
the subject of section 94 and that as no authorization 
exists pursuant to section 13 of the Telecommunications 
Act, any maintenance of a telecommunications service 
by Hamersley Iron employees would render the 
Company and possibly the applicant union's members 
liable to a penalty under section 94. 

In view of the provisions of the Telecommunications 
Act it is the Company's submission that there is no 
jurisdiction in the Commission to make an order, the 
effect of which would be to require a breach of the 
Telecommunications Act. By the effect of law an order 
of the Commission would be invalid and therefor beyond 
the jurisdiction of the Commission. The exercise of 
delegated legislative authority of the Commission in an 
order directing the respondent Company to engage its 
employees on maintenance duties of a telecommunica- 
tions facility, would be in conflict with the Tele- 
communications Act 1975 and pursuant to section 109 of 
the Commonwealth Constitution, the order of the 
Commission would, to the extent of the inconsistency, be 
invalid. 

In seeking to rebutt the argument on the jurisdictional 
issue, the applicant union stresses that it is not its wish 
that Hamersley Iron Pty Ltd should be placed in a 
position of ignoring the operations of the Telecom- 
munications Act. Rather the order sought is for the 

Company to be directed to make an application to 
Telecom Australia for authorization for the relevant 
employees to undertake maintenance duties on the 
telecommunications service pursuant to section 13 of the 
Telecommunications Act. 

The applicant union argues that the Commission does 
not have jurisdiction to interpret the Telecommunica- 
tions Act. Furthermore, there are obstacles for the 
Commission deciding the preliminary issue inasmuch as 
there is insufficient evidence to establish that the 
proposed telecommunications system comes within the 
scope of the Telecommunications Act. Also the 
Commission should inform itself as to who has 
undertaken the work on the telecommunications system 
to date and under what authority, and that pursuant to 
Clause 29 of the Iron Production and Processing 
(Hamersley Iron Pty Ltd) Award 1985, the Company 
should show the necessity to have the proposed work 
undertaken by persons other than Hamersley Iron 
employees. 

In pursuing its argument that the order of the 
Commission should direct the Company to make 
application to Telecom Australia under section 13 of the 
Telecommunications Act, the applicant union points to 
the scope of an "industrial matter" under the Industrial 
Relations Act. A positive response from Telecom 
Australia in this regard would enable the applicant union 
to argue the merits of the relevant employees performing 
the tasks in the light of the provisions of Clause 29, 
Utilisation of Contractors, in the Iron Ore Producers 
and Processors (Hamersley Iron Pty Ltd) Award 1985. It 
is noted that at the Commission's request Hamersley 
Iron Pty Ltd enquired as to the policy of Telecom 
Australia with respect to an authorization under section 
13 and that this advice has been made available to the 
applicant union. 

The union's submission does not directly address the 
jurisdictional issue of whether the Commission could 
make an .order to give effect to the applicant's claim as 
referred for arbitration. There is implicit acceptance by 
the Union that performance of the work in question 
involves a telecommunications installation subject to 
section 94 and is conditional upon authorization under 
section 13 of the Telecommunications Act. The thrust of 
the union's submission takes the matter in a different 
direction. If an order were to direct the Company to 
make application under section 13 and that was rejected 
by Telecom Australia, could such an order be pursued to 
the point of compelling Hamersley Iron to take the 
matter to the Administrative Appeals Tribunal if indeed 
that avenue is available? I find it unnecessary to address 
this issue at this time as such consideration falls outside 
the narrow limits of the matter referred for arbitration 
and on which the preliminary jurisdictional issue is to be 
determined. 

I accept the arguments of the respondent Company on 
the preliminary issue and consider that an order giving 
effect to the applicant union's claims in terms of the 
schedule referred for arbitration, would be in conflict 
with the provisions of the Telecommunications Act 1975 
and would be beyond the jurisdiction of the 
Commission. 

The application is dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR510 of 1986. 

Between Electrical Trades Union of Workers of Austra- 
lia (Western Australian Branch), Perth, Claimant 
and Hamersley Iron Pty Limited, Respondent . 
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Order. 
HAVING heard Mr L. Benfell on behalf of the claimant 
and Mr A. Jackson (of Counsel) on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred onit under the Industrial Relations Act 1979 
hereby orders — 

That, on the preliminary issue, the Commission is 
without jurisdiction. The application is therefore 
dismissed. 

Dated at Perth this 5th day of December 1986. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR678 of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Hospital Benefit Fund of WA Inc., Respondent. 

Before Commissioner S.A. Kennedy. 
The 15th day of January 1987. 

Mr C.D. Panizza appeared on behalf of the Applicant. 
Mr R.H. Gifford appeared on behalf of the 

Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This application is brought 
pursuant to section 44 of the Industrial Relations Act 
1979. It was originally before the Commission as 
currently constituted by way of a compulsory 
conference. The dispute between the parties not being 
settled at that conference was referred for hearing and 
determination pursuant to subclause (9) of section 44 of 
the Act. 

The applicant claims that a member, Miss Terrie Marie 
Harvey has been unfairly discriminated against by her 
former employer, The Hospital Benefit Fund of WA 
(hereinafter the Fund), inthat it has refused to pay her a 
marriage bonus in accordance with her contract of 
employment. 

The respondent denies that any such payment is due 
Miss Harvey and denies that Miss Harvey has been 
discriminated against at all. 

Miss Harvey commenced work for the respondent on 
20 November 1979 and continued to work for it, with one 
short break which the parties agree did not interrupt her 
continuity of service, until her resignation effective from 
23 May 1986. Her work was not governed by any award. 

The marriage bonus which is at the centre of the 
dispute between the parties is a term of employment 
between the respondent and its employees. The dispute is 
actually in two parts. One concerns the pre-requisite 
conditions for the marriage bonus to become due. The 
other concerns the status of a de facto relationship. 

Miss Harvey entered into a de facto relationship in 
July 1982 which continued throughout the term of her 
contract of employment with the respondent. That is, at 
the time of her resignation Miss Harvey was in a de facto 
relationship of some four years standing. 

The applicant's arguments in this matter may be 
summarised as follows:— 

That de facto relationships are now recognised at law 
for purposes of property rights and social security 
benefits and as a form of marriage; that the community's 
interests, as expressed in the passage of the Equal 
Opportunity Act 1984 reflects this recognition; that the 
respondent has applied a double standard in that it 

recognised Miss Harvey as the head of the household for 
the purposes of her health insurance contributions while 
denying her status regarding the marriage bonus; that the 
terms and conditions of employment applying were 
essentially and traditionally drawn from the state public 
service and particularly from statutory authorities; and 
that de facto relationships are recognised in this area 
insofar as the marriage bonus is concerned. 

Therefore, the applicant submits, the Commission 
should order the respondent to pay Miss Harvey the 
marriage bonus on the grounds of equity. 

The respondent's main arguments were:— 
That the respondent, while accepting state public 

service conditions generally, was not bound by these; 
that ex-gratia payments equivalent to the marriage bonus 
and paid by the Public Service Board to female 
employees in de facto relationships did not bind the 
respondent; that Miss Harvey had not duly notified her 
employer of her status and thereby on that ground alone . 
did not qualify for the claimed entitlement; and that the 
institution of such a policy as foreshadowed by the 
applicant union in this case would place the respondent 
in an inequitous situation. 

The evidence is that the marriage bonus in question is 
explicitly drawn to the attention of new employees of the 
respondent at the time of or shortly after their 
engagement by way of a seven page brochure which sets 
out various terms and conditions of employment. It is 
agreed between the parties that the brochure before the 
Commission would have been the same for the purposes 
of these proceedings as that given to Miss Harvey when 
she commenced work for the respondent. The marriage 
bonus terms are contained within the detail on long 
service leave and are as follows:— 

Female staff who have been with the Fund three 
years or more after their 18th birthday and marry 
after joining the Fund are eligible for a 'Marriage 
Bonus' which is apro-rata payment of accumulated 
Long Service Leave. You can choose to take the 
Marriage Bonus or wait until you have been with the 
Fund for seven years and take Long Service Leave in 
the normal way. 

Leaving aside the matter of the status of a de facto 
relationship the first question is whether Miss Harvey 
met all the other requirements to make the entitlement 
due. 

The respondent claims that Miss Harvey did not 
because at no stage during the nearly four years of 
employment following the establishment of the de facto 
relationship did she advise the management of the Fund 
of that fact. 

Indeed, this claim was not raised with the respondent 
until after Miss Harvey's resignation had taken effect. 
According to the evidence of the Fund's personnel 
manager it was the widely known and accepted practice 
that any employee wishing to take up the option of the 
marriage bonus must notify the management at the time 
of that marriage or within "a reasonable" period. A 
"reasonable period" was defined by her as within three 
months of the marriage. 

Nor, the respondent submitted, would Miss Harvey's 
claim have succeeded if she had notified the Fund of her 
de facto relationship in accordance with the accepted 
custom and practice because at that time she did not meet 
the condition of three years service from her 18th 
birthday. 

The applicant argued that there was no stipulation in 
the brochure or anywhere else that the election to take 
the marriage bonus must have as a pre-requisite the 
notification of such marriage within any specified period 
in relation to the event. And further, the general policy 
of the Fund in following state public service conditions 
should prevail in this instance. Mr Panizza for the 
applicant did acknowledge that the Public Service 
Regulations 1978 did not support this position. 
Regulation 9(l)(a) prescribes that any female officer 
claiming the lump sum payment (marriage bonus) but 
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not resigning from her employment "shall make such 
application to the Permanent Head within a period of 
one month after the date of her marriage" and further, 
that Regulation 9(5) expressly precludes any election for 
a lump sum payment if the foregoing condition is not 
met. But, according to Mr Panizza, Regulation 9 is 
"generally seen as a guideline" only and the conditions 
of employment at the Fund generally follow the public 
authorities awards and not the Public Service 
Regulations. To support this he submitted copies of a 
number of clauses in such awards. 

However, I am not convinced by these arguments that 
the applicant has disposed of this issue. Suffice it to say 
that it appears to me that it is reasonable to imply that it 
was a term of the contract of employment that a claim 
for a marriage bonus be lodged within "reasonable" 
proximity to the event and I consider three months to be 
such a "reasonable" period. It follows that Miss Harvey 
has not met this criterion whether or not her claim is 
based on a marriage (or a de facto relationship) without a 
resignation from the employment, or on resignation 
from that employment. In my view the time lapse 
between the establishment of the de facto relationship 
and this claim is a serious obstacle to its success which 
can only be overcome in terms of equity. 

The applicant argued that to preclude Miss Harvey 
from the marriage bonus on the grounds that she did not 
notify her employer of her de facto status within a certain 
period is to ignore the problems of establishing just when 
such relationship is established, the usual "delicacy" of 
such situations and, effectively, would be to fly in the 
face of community standards and thereby be inequitous. 

A general point needs to be made. It concerns the 
origins of the marriage bonus. It has its history in the 
requirement for females in the public sector to resign 
from their employment upon marriage. It was, in effect, 
a form of monetary compensation for a work practice 
discriminating against some females. That work practice 
no longer exists. The payment of monetary 
compensation persists in the form of the marriage bonus 
— but it is only payable to females. The applicant seeks 
an extension of a provision which discriminates against 
one sector of the workforce on the grounds of sex while 
claiming that it discriminates against another on the 
grounds of marital status. For this reason I am not 
convinced that equity or the community interests raised 
by the applicant would be served by acceding to this 
claim. 

It is still necessary to make a specific finding in this 
matter. 

I note that Miss Harvey's own evidence is that she 
believed she was entitled to "something" because of her 
six years of service. To institute the marriage bonus as the 
"something" would be, it appears to me in thei 
circumstances, an effective discrimination against those 
employees who must complete seven years' service before 
becoming eligible for the prescribed long service leave 
entitlement. In my view that and the time lapse between 
the establishment of the de facto relationship and this 
claim is fatal to it. I see no reason to interfere with the 
respondent's decision in this matter. An order dismissing 
the application will now issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR678 of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Hospital Benefit Fund of WA Inc., Respondent. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the 
applicant and Mr R.H. Gifford on behalf of the 
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respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 
hereby orders — 

That the application be dismissed. 

Dated at Perth this 15th day of January 1987. 

(Sgd.) J.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR347 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and The Registrar, 
Kobeelya College, Respondent. 

Before Mr Commissioner J.A. Negus. 
The 9th day of December 1986. 

Mr C.V. Evans on behalf of the Applicant. 
Mr R.H. Gifford on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This matter arises from the 
closure of Kobeelya College at Katanning in late June of 
this year. The College was a boarding school facility for 
girls and for the past 10 years it had been operating to all 
intents and purposes as a subsidiary of Penrhos College. 

It was decided in February that for a number of 
reasons the continued operations of Kobeelya College 
were not viable and must therefore cease. Seven members 
of the applicant union had been employed at the College 
under the terms of the School Employees (Independent 
Day and Boarding Schools) Award 1980. The closure left 
those workers unemployed and the union sought relief 
for them in pursuant to section 44 of the Industrial 
Relations Act 1979. There was no agreement reached at a 
conference held to discuss the matter so I heard the 
parties on 14 November, in order to determine the 
dispute. 

Mr Evans outlined the circumstances of each of the 
workers involved and he urged the Commission to follow 
a long line of precedents commencing with the Ingles case 
in 1979 and being brought right up to date in this 
jurisdiction by the variation to the Metal Trades Award 
approved by a Commission in Court Session in February 
of this year. He went a step further in requesting that in 
addition to the 'metal trades standard' provision for 
redundancy payments the judgement of President Fisher 
of the New South Wales Industrial Commission should 
be followed with the result that any award to a person 
over 45 years of age should be increased by a 
multiplication factor of 1.25. 

Mr Gifford, for the respondent employer, reminded 
the Commission that the awarding of severance 
payments was in no way prescriptive and he quoted a case 
wherein Fielding C. had declined to order a payment. In 
regard to the instant application, he adduced evidence of 
the financial situation of the employer and the long 
period of notification which had been given to the 
redundant employees. He properly reminded the 
Commission that in equity and good conscience one must 
consider the circumstances of the employer along with 
those of the aggrieved workers when bringing 
independent judgement to bear on the question. 

In my view, the 'metal trades' decision of the 
Commission in Court Session provides useful guidance 
for an individual Commissioner as to what might 
constitute a reasonable contemporary standard for 
severance payments in this jurisdiction. That decision 
also places beyond doubt the merit question if there was 
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indeed any need to convince that employees who lose 
their jobs through no fault of their own are entitled to 
some compensation for the inconvenience and hardship 
imposed upon them and for the loss of certain non- 
transferable credits. 

The financial situation of the employer presents a 
problem which has caused me no little concern. 

Kobeelya College accumulated a total loss of 
approximately $620 000 over a decade. After sale of 
assets and winding up, Mr Everard, the bursar, estimates 
that the nett loss to Penrhos of the whole operation has 
been $240 (XX). The claimant union would ask why the 
workers should be forced to carry a share of this burden 
by being denied severance payments. The question can be 
countered by the response that if the employer had been 
more prudent and closed the operation four years earlier, 
thus cutting the loss by some $300 000, then three of the 
seven workers covered in this application would not ever 
have commenced working in Kobeelya. 

Be that as it may, the employer on this occasion is not 
facing bankruptcy. The decision to close Kobeelya may 
be likened to similar re-organisations which occur from 
time to time in many large commercial undertakings. The 
Commission is advised that funds are available to meet 
any payment which might be ordered after due 
consideration of the claim. 

In summary then, I have attempted to balance the 
interests of the applicant workers and the employer. I 
have taken into account evolving standards in 
redundancy matters, in particular the views expressed by 
the Commission in Court Session in the Termination, 
Change and Redundancy Case (66 WAIG 580) and those 
of the Full Bench in rejecting appeals against decisions in 
like matters (Korda's case — 66 WAIG 483; Reilly's case 
— 66 WAIG 843). I have not found the precedent set by 
President Fisher of the New South Wales Commission to 
be apposite to this application. 

The application will be determined by an Order for 
payments to each of the seven employees amounting to 
90 per cent of the sums arrived at by the application of 
the table found in Clause 33A(3) Severance Pay of the 
Metal Trades (General) Award No. 13 of 1965 (66 WAIG 
598). This should result in payments based on eight 
weeks' pay to A.B. Zanlay, L. lacabellis, S. Marris and 
R. Zottola; seven weeks to H. Mereandante and four 
weeks to N. Hicks and J. Smid. 

I invite the parties to confer on the exact calculations 
and to submit a schedule of the relevant dollar amounts 
for inclusion in the minutes of a proposed order to reflect 
this decision. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR347 of 1986. 

Between Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch, Claimant and The Registrar, Kobeelya 
College, Respondent. 

Order. 
HAVING heard Mr C.V. Evans on behalf of the 
Claimant and Mr R.H. Gifford on behalf of the 
Respondent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders:— 

That the Respondent is to pay to the Claimant the 
sums as detailed in the Schedule attached hereto 
within 21 days of the date herein. 

Dated at Perth this 19th day of December 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Alan Bin Zanlay Gardener/Groundsman 

full-time 
7.2 weeks' pay $1 974.96 

Nerida Hicus Domestic 
25 hours casual 
3.6 weeks' pay $ 703.08 

Lena lacazellis First Cook 
full-time 
7.2 weeks' pay $2 000.88 

Shirley Marris Domestic 
34 hours casual 
7.2 weeks' pay $1 912.39 

Heidi Mereandante Domestic 
32 hours casula 
6.3 weeks' pay $1 574.87 

Jeanette Smid Domestic 
32 hours casual 
3.6 weeks' pay $ 899.93 

Rena Zottola Domestic 
full-time 
7.2 weeks' pay $1 874.88 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR616 of 1986. 

Between the Royal Australian Nursing Federation Indus- 
trial Union of Workers, Perth, Applicant and 
Bamboo Creek Mine Management Limited, 
Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 14th day of October and 

the 11th day of November 1986. 
Mr M.A. Jahn on behalf of the Applicant. 
Mr G.D. McKenzie on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is a matter referred for 
hearing and determination pursuant to section 44(9) of 
the Industrial Relations Act 1979. The Royal Australian 
Nursing Federation seeks an order for re-employment on 
behalf of Barbara Jean Olivia Duke, an Occupational 
Health Nurse and Safety Officer dismissed from her 
employment by Bamboo Creek Mine Management 
Limited. 

Miss Duke commenced employment with the 
Company on 2 December 1985 and was dismissed during 
a meeting between herself and two directors of the 
Company at the mine site on 4 December 1986. Her 
dismissal was summary, but she was paid the equivalent 
of four weeks salary. The reasons for Miss Duke's 
dismissal were conveyed to her in the form of a 
memorandum. A copy of this memorandum was 
tendered as an exhibit during the formal proceedings and 
I think its most relevant parts warrant reproducing here. 

Miss Duke had commenced employment with the 
Company in December 1985 and shortly after 
commencement began to dispute her terms and 
conditions and to lobby for changes in the most 
aggressive manner. The Company determined by 
way of reference to the industry in general and upon 
advice given by the Australian Mines and Metals 
Association, that her terms and conditions were 
compatible with her responsibilities. Notwithstand- 
ing this advice, the Company gave Miss Duke in 
March 1986 an offer to adjust her terms and 
conditions including a 29 per cent increase in salary. 
Miss Duke rejected the Company's offer and 
continued to dispute her terms and conditions in 
such a manner as to involve other employees and 
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union representation, which were advised raised the 
question of whether she considered herself 
employed by the Company at all. 

Miss Duke refused to accept responsibility for her 
private telephone calls, or to accept payroll 
deductions for those private telephone calls she has 
made on the Company's telephone. 

The underground miners refused to accept or 
respect her advice or comments on health and 
safety. 

Many of the persons on-site refused to have her 
attend to them and this was a major concern to the 
Company in view of the small tightly knit nature of 
the community. 

Miss Duke through her actions was expressing 
great difficulty in coming to terms with Company 
policies such as storage of the ambulance. 

Miss Duke was advised that her conduct as cited 
above was generally creating a psychologically 
unhealthy and unsafe working environment for the 
other employees of the Company. Messrs Strmotich 
and Millard stated that the Company could no 
longer assume the associated risk that some 
unpleasant incidentn or accident might occur as a 
result of the generally negative attitude towards 
health and safety, she was engendering in the 
workforce. Miss Duke replied that the attitude was 
the workforce's problem not hers. 

Given Miss Duke's profession and the position she 
held with the Company, the several allegations and the 
conclusion are very serious indeed. They amount to a 
charge of misconduct and in my opinion fairness requires 
that the burden of proof is placed upon the Company in 
this case. 

Testimony for the Company was given by Alan 
Cameron Robertson, the Mine Manager and the person 
with the day to day relationship of superior to Miss Duke 
at the mine site, George Michael Strmotich, Director of 
the Company's Management and Raymond Alexander 
Millard, Direct and person in charge of the Company's 
Perth operations. Messrs Strmotich and Millard were the 
persons responsible for terminating Miss Duke's 
employment on the day in question and it is clear from 
their testimony that in taking this action they did so on 
their perceptions of Miss Duke's conduct and 
performance on information obtained from others, from 
files and from their own reactions to Miss Duke's 
demeanour at a breakfast discussion of some 30 minutes 
duration. I mention also, that Mr Roberts was not part of 
the discussion between the Directors and Miss Duke 
when she was dismissed. 

Mr Roberts spoke about events involving Miss Duke's 
behaviour which indicate that she had certain short 
comings. The general impression he gave me was that he 
thought Miss Duke was over paid, unco-operative in 
some areas where others were co-operative, interfering in 
some respects, also talkative to an inordinate degree and 
to the detriment of his own efficient use of time. In other 
words, she had become a nuisance and he questioned her 
value to the Company. Furthermore, he was very 
dissatisfied with her performance in respect of employees 
obtaining mine workers certificates, these certificates 
being a requirement under the relevant regulations and 
part of Miss Duke's responsibilities. However, Mr 
Roberts stated that he did not question Miss Duke's 
technical ability and his testimony also revealed that he 
never warned her that her conduct was leading to her 
employment being threatened. 

Overall, Mr Roberts testimony does not show a 
likelihood of Miss Duke "creating a psychologically 
unhealthy and unsafe working environment for other 
employees of the Company". This, of course, being the 
conclusion in the list of complaints against her. 
Furthermore, since he is the Manager of the mine and 
therefore the person responsible under the Mines Act 
Regulations Act for the safety of the mine and all of its 
employees, I think the reasonable conclusion is that if 

Miss Duke had reached a stage where she posed a 
probable threat to the Company's employees, Mr 
Roberts would have taken appropriate steps to remove 
her from this position, dismissal if he deemed it 
necessary. But these were not his actions and I think it 
proper that I bear this fact in mind in considering the 
testimony of Messrs Strmotich and Millard. 

Apparently, Mr Strmotich was advised in July of some 
incidents on-site concerning Miss Duke. One of these 
incidents involved her alleged unauthorzed use of an 
ambulance, and I am left in no doubt that Mr Strmotich 
viewed her conduct in this respect very seriously. 

At a site meeting on 3 September, Miss Duke's name 
was raised in discussions concerning various matters. Mr 
Strmotich said that he obtained Miss Duke's file and 
took it to his site residence for perusal on that evening. 
The contents of the file disturbed him, but my impression 
is that his greatest concern arose from the fact that Miss 
Duke had renegotiated her original contract terms 
regarding salary, resulting in a salary increase of 29 per 
cent. As I view Mr Strmotich's testimony, he considered 
Miss Duke's successful salary claim as proof of her 
dominance in the manager employee relationship at the 
mine and in view of information he had received 
concerning other incidents involving Miss Duke, she 
loomed as a threat to the Company's duty of care to its 
employees. 

It is of material importance that Mr Strmotich was 
quite emphatic in saying that Miss Duke's employment 
should have been ended very early when she had decided 
that her salary was not sufficient. I must say that I have 
viewed Mr Strmotich's testimony in this light also and I 
have formed the opinion that he would have welcomed 
information of any kind that would appear to lend 
support to a decision to summarily dismiss Miss Duke. I 
am fortified in this opinion, having regard for Mr 
Strmotich's testimony during cross examination, when 
questions were put to him about the source and reliability 
of the information he acted upon at the meeting with 
Miss Duke and which is referred to in Exhibit 6. This 
testimony revealed the extent to which Mr Strmotich 
relied upon the information of others to make a case 
against Miss Duke. While in a particular case 
information of this kind may be sufficient to satisfy the 
evidentiary test, I do not think that Mr Strmotich could 
reasonably expect that his evidence would be convincing 
given the seriousness of his allegations against Miss 
Duke. 

Finally, it is also my opinion that Mr Millard's 
testimony is not strong enough to make a case for Miss 
Duke's dismissal on the grounds of her continued 
employment creating a psychological unhealthy and 
unsafe working environment for other employees. I have 
given full consideration to his remarks concerning Miss 
Duke refusing to accept the responsibility of her 
position, but I think it most likely that upon hearing the 
allegations made against her at the meeting, Miss Duke 
would have asked Mr Millard to provide explanations 
about the source and reliability of his information. Mr 
Millard would have been unable to provide more than he 
did in answering questions along these lines put to him in 
cross examination during the proceedings before me and 
it is as likely as it is not that Miss Duke would have 
reacted heatedly, thus giving the impression of avoiding 
her responsibility. 

It is my conclusion that Miss Duke's dismissal was 
wrongful thus unfair, however, I am far from saying that 
she was a model employee. Even so she was never warned 
that her employment was at risk due to her attitude and I 
believe that it would have been in the interest of herself 
and the Company had a warning been given to her long 
before she was dismissed. 

My decision is that an order will issue requiring the 
Company to offer Miss Duke a new contract of service 
without loss of rights due to her previous employment. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR616 of 1986. 

Between the Royal Australian Nursing Federation Indus- 
trial Union of Workers, Perth, Applicant and 
Bamboo Creek Mine Management Limited, 
Respondent. 

Order. 
HAVING heard Mr M.A. Jahn on behalf of the Royal 
Australian Nursing Federation Industrial Union of 
Workers, Perth and Mr G.D. McKenzie on behalf of 
Bamboo Creek Mine Management Limited, I the 
undersigned member of th Western Australian Industrial 
Relations Commission, exercising the powers conferred 
on me by the Industrial Relations Act 1979, do hereby 
order: 

That Bamboo Creek Mine Management Limited 
offer Barbara Jean Olivia Duke, a contract of 
service in the capacity of Occupational Health 
Nurse and Safety Officer with salary and conditions 
of employment according to the contract of service 
between herself and Bamboo Creek Mine 
Management in force on 3 September 1986; and that 
with respect to all rights in employment that accrue 
through continuous service, and insofar as such 
rights have not been discharged under the contract 
of service in force on 3 September 1986; a contract 
of service hereafter entered into between Barbara 
Jean Olivia Duke and Bamboo Creek Mine 
Management Limited shall be deemed to have 
commenced on 2 December 1985. 

Dated at Perth this 5th day of January 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR744 of 1986. 

Between Royal Australian Nursing Federatin, Industrial 
Union of Workers, Perth, Applicant and Silver 
Chain Nursing Association, Respondent. 

Before Mr Commissioner J.A. Negus. 
The 28th day of November 1986. 

Ms S.J. Ardern appeared on behalf of the Applicant. 
Mrs P.E. Bentley appeared on behalf of the 

Respondent. 

Reasons for Decision. 
THE COMMISSIONER: In this dispute, which was not 
settled at the conference held in accordance with section 
44 of the Industrial Relations Act 1979, the Royal 
Australian Nursing Federation alleges that its member, 
Miss E.L. Broome, was unfairly dismissed from her 
employment as Matron of Cottage Homes by the 
respondent employer, the Silver Chain Nursing 
Association. The applicant union seeks a declaration to 
that effect and invites the Commission to order 
compensation in the region of $100 000, an amount 
which would sustain Miss Broome's salary from the time 
of the alleged dismisal until she reaches pensionable age 
some four years hence. 

I heard the parties on 19 November 1986 and evidence 
as to the happenings surrounding the cessation of Miss 
Broome's employment was adduced from the employee 
herself and from union organiser, Ms Nolan, on behalf 
of the applicant union. Evidence for the respondent 
employer was given by Mrs S. Doyle, Ms L. Cox and Mrs 
D. Reynolds, all of whom are on the Head Office staff of 

the employer and had some involvement with the events 
concerning Miss Broome. At the end of the day, Ms 
Nolan's evidence had no bearing on my decision in the 
matter so it is not traversed in these reasons. 

On matters of factual detail and in their recollections 
of interviews with Miss Broome, the respondent's 
witnesses were precise and assured, being aided by file 
notes written at the time and produced as exhibits at the 
hearing. Not surprisingly, Miss Broome, whose 
livelihood was at risk, was suffering a deal of stress and 
emotional trauma, so that her memory differs from that 
of the other witnesses and her view of the outcome of 
some vital interviews is quite different from the other 
participants. 

Where there is conflict in the evidence, I have 
preferred the version presented by the respondent's 
witnesses. Ignoring the weight of numbers, they have the 
balance of probability on their side and unlike Miss 
Broome they did not waver under cross examination. 
(Transcript p. 11, 20.) 

The facts of the matter may be shortly stated. Miss 
Broome was appointed as Matron of Cottage Homes in 
1984, having previously served the Association for 6Vi 
years in various bush nursing posts. She believed that 
there were a number of problems at the facility which 
created for her an unbearable workload, so much so that 
she submitted a written report to Head Office in March 
1985 seeking the appointment of extra staff. Mrs Doyle, 
deputy director of nursing, noted an interview with Miss 
Broome in April 1985 when the workload was discussed 
and it was suggested that the Matron was allowing the 
residents to become to dependent upon her. In late May 
1985 Mrs Doyle visited the Homes to resolve a problem 
with staff and their mode of dress; she noted that Matron 
had difficulty making decisions pertaining to policy or 
staff. Again in early October 1985 Mrs Doyle and others 
spent time endeavouring to assist Miss Broome with the 
filling in of Personal Care Subsidy Sheets. It was noted 
that her attitude was negative and she was counselled to 
re-organise her time so as to allow for more attention to 
be paid to administrative tasks. 

In late November 1985 and January 1986, Mrs Doyle 
and others assisted with an industrial problem by 
drawing up new rosters at Miss Broome's request. It was 
agreed that the operation of the rosters would be 
reviewed after three months. Mrs Doyle was later 
annoyed to discover that the new rosters had not been 
introduced. In April 1986, Mrs Doyle was again required 
to intervene in a problem concerning appropriate dress 
rules for staff at Cottage Homes. Also in April, Mrs 
Doyle accompanied Ms L. Cox, who at the time was 
acting chief executive officer of the Association, to meet 
with Miss Broome at Cottage Homes. Miss Broome 
complained that the meeting's purpose had been to solve 
the problems she had identified, but instead her superiors 
were intent on personal criticism of her performance. 
She did not feel that her continued employment was in 
jeopardy. Ms Cox, for her part, was firmly of the view 
that she had made it perfectly clear to Miss Broome how 
dissatisfied she was with her performance as Matron. 

Mrs Doyle attended meetings with residents and staff 
in July, in an attempt to resolve complaints that both 
groups were directing against the Matron. 

In August 1986, Mrs Doyle made a note of her very 
serious doubts as to the ability of Miss Broome to 
manage Cottage Homes. She recommended that 
someone from Head Office should spend time in 
observation with a view to developing recommendations 
for staffing and running the establishment. 

Perhaps in response to Mrs Doyle's report, Mrs D. 
Reynolds, acting assistant director of nursing, visited 
Miss Broome on 29 September and spent the whole day 
observing the situation with a view to identifying 
problem areas. She gave a deal of advice and attempted 
to clarify the level of responsibility which the Matron 
must accept without seeking guidance and assistance 
from Head Office. Miss Broome was pleased with the 
outcome of that visit. 
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On 13 October, Miss Broome sought Mrs Reynolds' 
help again; on this occasion regarding a relief cook. It 
seems that Mrs Reynolds felt that this was the last straw. 
She believed that the solution of such problems was very 
much the Matron's sphere of responsibility; despite that 
however, Miss Broome's action in using a registered 
nurse as relief cook in an emergency was seen to be highly 
inappropriate. The matter was discussed with Ms Cox, 
who holds the ultimate authority over termination of 
employment, and it was agreed to issue a Formal 
Warning of Adverse Performance to Miss Broome. The 
Commission was informed that the protocol of the 
procedure required a further review in two weeks when, 
failing significant improvement, a final warning would 
issue. After a further two weeks, if the problem had not 
been overcome, then a termination would be effected. 

Mrs Reynolds handed the warning to Miss Broome on 
13 October and some discussion ensued. Miss Broome 
has said that she was very distressed and did not 
volunteer a resignation even though that was discussed. 
She said that Mrs Reynolds promised to explore with Mx 
Cox the possibility of an alternative position for her. Mrs 
Reynolds' memory was that Miss Broome was tearful but 
composed and that the question of resignation arose 
when Miss Broome asked for her advice. She opined that 
Miss Broome would be better off seeking a position 
which was less stressful and after some discussion Miss 
Broome indicated that she would resign. There was some 
talk of the effective date and the interview ended with 
Mrs Reynolds' departure to discuss such details with Ms 
Cox. Miss Broome says that she was playing for time, 
that she did not intend to resign but needed breathing 
space in order to think calmly. In any event, Mrs 
Reynolds returned next morning to tell Miss Broome that 
her resignation could take effect from the following 
Friday when she was due to take leave. A notice period 
would not be required. There was some talk of putting 
the resignation in writing and Mrs Reynolds left 
expecting that a suitably worded letter would be 
forwarded to Head Office. 

When the resignation did not arrive, Ms Cox wrote to 
Miss Broome formally accepting her verbal resignation 
and waiving any notice period. The unions says that Miss 
Broome did not resign, she was dismissed and the 
dismissal was unfair because she was not given the 
training, counselling or assistance needed to enable her 
to cope, nor was she given a sufficient warning period in 
which to remedy her alleged deficiencies. 

It is clear from the evidence that Miss Broome was 
unable to cope with the demands of the administrative 
tasks required of the Matron of Cottage Homes. It was 
inevitable that she would cease to occupy the position 
on 17 October or at the very latest when the formal 
warning protocal had run its course, some three weeks 
after her return from annual leave. The propriety of 
setting the formal warning procedure in motion cannot 
be questioned; Miss Broome must have been well aware 
of her shortcomings as an adminstrator. When handed 
the warning notice she may well have felt that following 
Mrs Reynolds' friendly advice would allow her the 
opportunity to leave the scene with some dignity 
preserved. She expected that Mrs Reynolds woulc convey 
to her some offer by Ms Cox of an alternative position. 

When Mrs Reynolds returned the next morning with 
no offer of another job, Miss Broome may well have 
changed her mind about resigning, if indeed she had ever 
really intended so to do. She avoided giving a written 
resignation to Mrs Reynolds and did not later write one. 

Ms Cox has given evidence that termination of 
employment is exclusively her area of responsibility. No 
other officer has any power to act in such matters which 
presumably includes accepting resignations. There is no 
evidence that Miss Broome ever discussed the question of 
resignation with Ms Cox and she at no time submitted a 
letter of resignation. In those circumstances, the letter 
dated 17 October 1986 which Ms Cox addressed to Miss 
Broome advising acceptance of her 'resignation', can 
only be seen as an effective letter of dismissal. 

I have already stated that the Association had good 
reason for removing Miss Broome from the position of 
Matron. In light of the two year history of her 
incumbency, it was reasonable to shorten the formal 
protocal procedures. Those procedures might well be a 
useful policy to assist the employer and the union to 
negotiate meaningfully but as such they do not impinge 
upon the Commission's responsibility to bring an 
independent judgement to bear on the questions of 
fairness. 

I turn now to address the question whether in all the 
circumstances the employer has given Miss Broome a fair 
deal. She has worked for the Association for nine years 
and in the absence of evidence to the contrary one 
presumes that her performance, prior to taking up the 
Matron position, was satisfactory. One can only 
speculate as to the nature of the selection procedures 
which resulted in her being appointed to a position for 
which she has proved to be unsuited. In view of her age 
and her previous service one would expect a caring and 
compassionate employer to remove Miss Broome from 
the position of Matron and to employ her at a level of 
responsibility commensurate with her ability. 

I propose to issue an order requiring the respondent to 
offer Miss Broome a suitable position. In view of the fact 
that pro rata long service leave and accumulated annual 
leave payments have already been made, there is room 
for some leeway in the urgency that might ordinarily 
surround the task identifying a suitable position. In the 
event of a dispute regarding suitability or acceptability of 
any position, the Commission will be available to 
mediate. 

I invite the parties at a speaking to the minutes to 
submit a draft of an order which would reflect this 
decision while allowing for the resolution of the practical 
difficulties involved in complying with the order. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR744 of 1986. 

Between Royal Australian Nursing Federation Industrial 
Union of Workers, Perth, Applicant and Silver 
Chain Nursing Association, Respondent. 

Order. 
HAVING heard Ms J. Arden on behalf of the Applicant 
and Mrs P.E. Bentley on behalf of the Respondent, the 
Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders:— 

That the respondent shall, within seven (7) days of 
the date of this Order offer to Miss E.L. Broome 
full-time employment in a position equivalent to 
that which she occupied prior to taking up the 
position of Matron at Cottage Homes, Highgate. 

The said Miss Broome shall respond to that offer 
within seven (7) days of receiving it from the 
respondent. 

In the event that Miss E.L. Broome accepts the 
offer of employment, it shall commence on a day 
thereafter, mutually agreed between the respondent 
and Miss E.L. Broome. 

Dated at Perth this 17th day of December 1986. 

(Sgd.) J.A.NEGUS, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR 538 of 1986. 

Between the Shop, Distributive and Allied Employees' 
Association of Western Australia, Applicant and 
Cecil Bros Pty Ltd, Respondent. 

Before Commissioner S.A. Kennedy. 
The 31st day of October 1986. 

Reasons for Decision. 
THE COMMISSIONER: This application initially came 
before the Commission as currently constituted by way 
of a compulsory conference pursuant to section 44 of the 
Industrial Relations Act 1979. The matter not being 
settled at the conference it was referred for hearing and 
determination. The memorandum of the matter in 
dispute states: 

1. The Applicant seeks an Order declaring that 
Mr Glen Aquino was unfairly dismissed on 28 July 
1986 from his employment as storeman and his 
reinstatement without loss of entitlements. 

2. The Respondent objects to the issuance of any 
Order and denies that the dismissal of Mr Aquino 
was unfair. 

Mr Glen Aquino commenced work for the Respondent 
in 1973 at the age of 22 years. He was employed 
continuously by the Respondent over the next thirteen 
years until his dismissal in July of this year. At the time of 
his dismissal he was employed as a storeman in the 
Respondent's central warehouse, the Respondent being 
in the retail shoe business with sales outlets throughout 
the Perth metropolitan area and in various country 
centres. 

The immediate events leading to his dismissal were: on 
28 July 1986 Mr Aquino commenced work at his usual 
starting time of 7.30 a.m. Over approximately the next 45 
minutes he was engaged in "benching" a particular line 
of shoes. He had begun this task on the previous Friday. 
Some time after he commenced work Mr Aquino was 
told by the assistant manager of the warehouse, Mr 
Michael Cinkurs, that he was to finish what he was doing 
and then go to another area of the warehouse to assist in 
the "breaking out" of packs of shoes which had arrived 
in container shipments. Mr Aquino went to the packs 
area. The storeman who usually worked in that area, Mr 
Danny Bosevski, and two other employees drawn from 
other areas were already in the process of breaking out 
the packs. Mr Aquino was told by Mr Bosevski that he 
was not needed and that there was not enough room for 
him to assist. Mr Aquino then returned to his bench 
position and resumed work there. Some time later he was 
questioned by the assistant manager as to why he was not 
working in the packs area. There is a dispute between the 
parties as to the content and manner of this discussion 
but its upshot was that Mr Aquino was interviewed by 
the warehouse manager, Mr Clive Harrison, in his office. 
Again there is disagreement between the parties as to the 
content and manner of this interview and a subsequent 
interview between the two men. In the event Mr Harrison 
dismissed Mr Aquino shortly after 10.00 a.m. 
Subsequently Mr Aquino's termination payment, 
including one week's pay in lieu of notice, was forwarded 
to him by the Respondent. 

Mr Bullock for the applicant union conceded from the 
outset that Mr Aquino did not carry out an instruction. 
But, he submitted, this needed to be seen in the context 
of the work environment and, in particular, the fact that 
Mr Aquino was the union representative at the 
warehouse. According to Mr Bullock, the warehouse 
manager was strongly anti-union, had been responsible 
for a series of problems encountered by the union in the 
implementation of the 38 hour week in the warehouse 
and, subsequent to that implementation, had 
discriminated against those employees who had not 
chosen the Respondent's favoured option of a shorter 
working day by denying them customary "privileges" 
such as extra time off work. Mr Bullock claimed that 

these factors had led to divisions amongst the employees 
and, in the case of Mr Aquino, a degree of frustration 
which was galvanised on the 28 July 1986 by what he saw 
as the deliberate unreasonableness of the warehouse 
management over his response to the direction to work in 
the packs area. The attention of the Commission was 
drawn to the length of Mr Aquino's service with the 
Respondent and evidence of the quality of this service in 
that on only two occasions in that period had he not 
received a bonus, such bonuses being paid in June and 
December of each year. Mr Bullock also submitted that 
throughout the period of his 13 years of service with the 
Respondent, Mr Aquino had not been formally warned 
nor advised at any time that his work or his attitude was 
unsatisfactory. 

For the Respondent Mr Gifford submitted that the 
decision to terminate Mr Aquino's employment had been 
taken with due regard for the length of his service and 
was justified by the seriousness of the incidents on 28 
July which, he said 

reflected a blatant refusal on the part of Glen 
Aquino of compliance with reasonable instructions 
from the company and in particular through the 
assistant warehouse manager. 

Mr Gifford denied that there was any connection 
between the events surrounding the implementation of 
the 38 hour week in the warehouse of the Respondent 
with the events of 28 July 1986 as far as the Respondent 
was concerned and that it was sufficient for the 
Respondent to prove it so for the Applicant's case to fail. 
Rather, he said, the events of that day marked the 
culmination of a number of instances whereby Mr 
Aquino had chosen to challenge the authority of the 
company as exercised through either the manager of the 
warehouse or his assistant. According to Mr Gifford, Mr 
Aquino's poor attitude could be traced back to a point 
some 18 months earlier when he had relinquished a 
position in the handbags section of the warehouse on the 
grounds that Mr Harrison was not paying him the sum 
agreed upon when he took on the role. Mr Gifford 
claimed Mr Aquino's aggrievement was exacerbated 
when Mr Cinkurs, a person Mr Aquino did not think 
worthy of a position of authority, was appointed by Mr 
Harrison to assist in the managing of the warehouse. Mr 
Cinkurs took up that position approximately three 
months before Mr Aquino was dismissed. 

The matter of the direction given by Mr Cinkurs to Mr 
Aquino on the day in question is dealt with first. 
Notwithstanding Mr Cinkurs' claim that Mr Aquino's 
manner at the time was grudging, it is clear that Mr 
Aquino did accept that direction to the extent anyway 
that he did report to the packs area to undertake the 
work. The fact is he did not carry out the work. Mr 
Gifford argued that, notwithstanding the circumstances 
which shall be gone in to subsequently, Mr Aquino 
should have carried out Mr Cinkurs' instruction. I am 
not convinced by these arguments for several reasons. 

According to the evidence of Mr Harrison and of Mr 
Cinkurs, the job of breaking out the packs was one of 
high priority because it was necessary to clear the area to 
make way for another shipment which was expected that 
day. But that is not to say Mr Aquino was privy to this 
information or the high priority being put on the work by 
the management of the warehouse. Mr Cinkurs' 
direction to Mr Aquino was to finish the work he was 
doing and go to the packs area where, as he put it, he was 
"getting about three or four guys to finish off the 
packs''. That was the extent of it. There is nothing before 
the Commission to indicate that Mr Aquino knew the job 
was as urgent or of the priority that Mr Harrison and Mr 
Cinkurs gave it in their evidence. Further, when Mr 
Aquino did report to the packs area, three employees 
were already at work there. One, Mr Bosevski, who 
might reasonably be assumed to have been privy to the 
degree of importance attached to the work by the 
management, told Mr Aquino he was not needed and, 
effectively, that he would get in the way of those already 
at work if he carried out Mr Cinkurs' direction. In the 
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light of this and the fact that there were already three 
persons working in the area, a number which appears to 
have been more than usual and in conformity with Mr 
Cinkurs' statement to Mr Aquino at the time the 
direction was given, it does not appear that Mr Aquino's 
action at that time in not carrying out the direction was 
unreasonable. 

Nor am I convinced that his action in returning to his 
original work position instead of reporting immediately 
to the assistant manager was unreasonable. Mr Harrison 
gave evidence that employees are expected to display 
initiative and especially if they were experienced in the 
various facets of work in the warehouse. Mr Aquino was 
so experienced. Initiative was especially expected in the 
case of "floaters" — employees who moved from area to 
area according to the demand for labour in those areas. 
Mr Harrison described Mr Aquino as a "floater". 
Further, it is clear that the directing of staff was not 
strictly limited to the warehouse manager and his 
assistant. For instance, it was the evidence of Mr 
Harrison that at least one other employee in the 
warehouse was in a position to direct others who came 
within his particular ambit. It was reasonable for Mr 
Aquino to assume that Mr Bosevski was speaking with, if 
not authority, at least some better knowledge of the job 
requirement that he, Mr Aquino, was aware of when he 
told Mr Aquino he was not needed. 

Further reasons may be added. As assistant manager it 
was Mr Cinkurs' role to oversee various functions in the 
warehouse. It was a roving commission. It would have 
been necessary for Mr Aquino to go looking for Mr 
Cinkurs in order to report to him. Instead Mr Aquino 
resumed working in his original position. He had earlier 
been "benching" a line of shoes which was in demand in 
the Respondent's various retail outlets. Mr Aquino's 
evidence is that he took up similar work on his return. Mr 
Cinkurs' view is that that work would have been 
completed within approximately 10 minutes of the 
direction to go to the packs area but the Respondent did 
not dispute that Mr Aquino did work when he returned 
to his original position. 

In the light of the foregoing and with regard for all 
before the Commission, I find that the action of Mr 
Aquino in leaving the packs area did not constitute a 
denial of Mr Cinkurs' authority. Similarly I find that his 
action in returning direct to his original work position 
did not constitute any such denial of that authority. 
Indeed it appears both actions were consistent with the 
degree of initiative expected of experienced employees by 
the Respondent. 

These findings do not dispose of the question of Mr 
Aquino's attitude to the authority of the Respondent. 
But they do narrow the question of his actions on the day 
to the events which transpired from the point where Mr 
Cinkurs questioned Mr Aquino as to why he was not at 
work in the packs area to the point where his dismissal 
was effected by Mr Harrison. The total time involved 
appears to have been no more than 30 minutes. 

There are significant differences in the accounts of Mr 
Aquino on the one hand and of Mr Harrison and Mr 
Cinkurs on the other regarding the events in that period. 
The most important of these concern the tenor and 
substance of the various meetings which took place. In 
brief, each side claimed unfailing politeness and 
reasonableness in the face of great provocation by the 
other side. 

In all there were four separate meetings during this 
period. Two were between Mr Aquino and Mr Cinkurs. 
T wo were between Mr Aquino and Mr Harrison, with Mr 
Cinkurs being present for the early part of one of these. 
It is highly probable that all discussions which took place 
at these meetings were "heated" to some degree. 

The first discussion was between Mr Cinkurs and Mr 
Aquino. Mr Aquino, according to Mr Cinkurs, so 
seriously challenged his authority to give directions that 
he had no recourse but to report the matter to the 
warehouse manager. According to Mr Aquino, he 
merely informed Mr Cinkurs "in a polite way" of the 

circumstances of his leaving the packs area. Having 
regard for all before the Commission and, in particular, 
the evidence of Mr Aquino in response to questions 
about the authority of Mr Cinkurs, I find that it is highly 
probable that he did question that authority, and in a 
manner which could not be overlooked. Further I find 
that it is highly probable that Mr Aquino continued to 
question the authority of Mr Cinkurs in the subsequent 
discussions with Mr Harrison and, by implication at 
least, the authority of the manager as well. In the event 
the penalty was dismissal. The question then becomes 
whether the severity of the penalty was warranted by the 
transgression and in the context in which it took place. 

It appears the management of Betts and Betts Pty Ltd 
have a traditional "open door" policy with regard to 
employees. Relations are on a given names basis and it is 
apparent employees generally have ready access to the 
top levels of management. These were on the same site as 
the warehouse. 

In the period between Mr Harrison's first and second 
interview with Mr Aquino, Mr Harrison arranged to 
have Mr Aquino's termination pay cheque drawn up and 
attempted to give it to Mr Aquino at that time. It was in 
an envelope. Mr Aquino refused to take it. In evidence he 
stated that he did this because he guessed what its 
contents were and intended to appeal either to the 
general manager of the company, Mr Danny Breckler, or 
to a director, Mr Marcus Rosenwax. Mr Aquino claims 
he was effectively prevented from taking this action by 
the warehouse manager's threat to call in the police if he 
didn't leave the premises immediately. Mr Harrison's 
version is that the threat was made because Mr Aquino 
was "hanging around" waiting for a union official to 
arrive. Of course that claim of itself does not contradict 
Mr Aquino's version as to his intentions. Certainly the 
evidence of Mr Rosenwax suggests that Mr Aquino was 
effectively prevented from making such an appeal on the 
day by the action of Mr Harrison. But that is not to say 
such an appeal would have had any success. Indeed the 
evidence is that Mr Rosenwax was aware of Mr 
Harrison's action in dismissing Mr Aquino and had 
chosen to endorse it. According to Mr Gifford it was Mr 
Aquino's mistake to assume that an avenue of appeal 
from Mr Harrison's authority was open to him and that 
the penalty was dismissal. From the evidence it would 
appear that the traditional company policy was at least a 
contributing factor in Mr Aquino's mind in making that 
"mistake". 

Other issues were raised by the parties as relevant to 
the context of the dismissal. 

First, Mr Gifford's contention that the decision to 
dismiss was based on the employer's view that Mr 
Aquino's actions on 28 July 1986 constituted a defiance 
of the employer's rightful authority which was a final act 
rather than a single act and that this defiance went back 
approximately 18 months. But the evidence is that as late 
as December 1985 Mr Aquino received a bonus payment 
from his employer. It appears it was Mr Harrison's 
responsibility to recommend such bonus payments to 
those employees in the warehouse he considered had 
merited them. In evidence he emphasised that such 
bonuses, made twice yearly, were paid at the discretion 
of the employer on consideration of factors such as work 
performance, attendance and attitude. As well the 
evidence is that Mr Aquino was not warned about his 
work or his attitude at any point in that 18 months. Nor is 
there any evidence of Mr Aquino refusing to obey a 
direction of any kind during that 18 months other than 
on the day of his dismissal. The only indication Mr 
Aquino may have had that there was any dissatisfaction 
with his work performance was the fact that he did not 
receive a bonus payment in June 1986. But there is no 
evidence before the Commission that he was so advised 
prior to his dismissal. Dissatisfaction with an attitude of 
Mr Aquino which was described only as "questioning" 
was not, it seems, a matter discussed with Mr Aquino, at 
any time. 
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Second, it is the union's contention that the events 
surrounding the implementation of the 38 hour week 
in the warehouse were central to the decision by the 
Respondent to dismiss Mr Aquino and that the 
circumstances were such to constitute it as unfair. Mr 
Gifford put it that the implementation of the 38 hour 
week in the warehouse had been finalised and it had no 
impact on the Respondent's decision to dismiss. 

It is clear from the proceedings in this matter that the 
events involved in the implementation of the 38 hour 
week in the warehouse led to a deterioration in the 
industrial relations between the respondent and the 
applicant union. It is equally clear from the evidence of 
witnesses for both sides that there were significant strains 
within the warehouse. 

I am satisfied that the events involving the 
implementation of the 38 hour week in the warehouse 
were a factor in both the challenge by Mr Aquino to Mr 
Cinkurs' authority and, through him, the authority of 
Mr Harrison and the response with which this challenge 
was met in the approximately 30 minutes prior to Mr 
Aquino's dismissal on 28 July 1986. I am also satisfied 
that it was not Mr Aquino's intent at all to challenge the 
authority of the company. It was, as Mr Gifford termed 
it, his mistake. It is clear from the proceedings, if it was 
not to Mr Aquino prior to his dismissal, that Mr 
Harrison, in general terms at the very least, was reflecting 
the Respondent's position throughout the 
implementation of the 38 hour week in the warehouse. 

The question is whether the penalty enacted is one with 
which this Commission should interfere. Having regard 
for the requirements under the Industrial Relations Act 
1979 and the principles usually applied in this jurisdiction 
in such matters, I have concluded that the circumstances 
are such that the Commission should intervene. In 
considering the form of remedy that should result from 
that intervention, I have had regard for all before the 
Commission in the matter. The minutes of the proposed 
order new issue and may be spoken to by the parties on a 
day and at a time convenient to them and to me. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR538 of 1986. 

Between the Shop, Distributive and Allied Employees' 
Association of Western Australia, Applicant and 
Cecil Bros Pty Ltd, Respondent. 

Order. 
HAVING heard Mr J. Bullock on behalf of the applicant 
and Mr R.H. Gifford on behalf of the respondent, the 
Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

1. That, the respondent shall re-employ Mr Glen 
Aquino inthe position formerly occupied by him at 
the respondent's central warehouse immediately 
prior to the termination of the contract of 
employment on 28 July 1986 or an equivalent 
position. 

2. The date of that re-employment is to be as 
agreed between the parties but no later than 14 days 
from the date of this Order. 

3. The contract of employment between Mr Glen 
Aquino and the resondent is deemed to be 
continuous for all purposes of the award and any 
other benefits to which Mr Aquino may be entitled 
pursuant to the contract of employment from the 
commencement of that employment on 2 August 
1973 provided that — 

(a) the respondent has no liability to Mr 
Aquino for wages for the period from 28 
July 1986 to the date of re-employment as 
described in item 2 of this Order; and 

(b) the period between 28 July 1986 and the 
date of re-employment shall not count as 
service for any purposes of the award or 
any other benefit to which the employee 
may be entitled under his contract of 
service. 

Dated at Perth this 31st day of October 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR562 of 1986. 

Between the West Australian Timber Industry Industrial 
Union of Workers, South-West Land Division, 
Applicant and Bunning Bros Pty Ltd, Respondent. 

Before Commissioner O.K. Salmon. 
The 22nd day of December 1986. 

Mr M.S. Loader on behalf of the Applicant. 
Mr S.J. Kenner on behalf of the Respondent. 
Mr A.R. Beech on behalf of the Trades and Labor 

Council. 

Reasons for Decision. 
THE COMMISSIONER: This is a matter heard 
pursuant to section 44(9) of the Industrial Relations Act 
1979. The West Australian Timber Industry Union 
claims that the withdrawal of over-award wages from six 
of Runnings Bros employees at Deanmill is unfair, 
unreasonable and contrary to the Commission's Wage 
Fixing Principles. Therefore the Union seeks an 
apporpriate Order from the Commission against the 
Company, on behalf of the employees concerned. 

The hearing began at Manjimup on Tuesday 25 
November 1986 and was adjourned to Wednesday 10 
December 1986, so that I could hear submissions from 
the WA Trades and Labor Council and the 
Confederation of WA Industry, both bodies having been 
granted leave to intervene. 

At a pre-hearing conference in Manjimup on 25 
November, I was informed by the advocates that they 
had agreed upon a statement of facts which they wanted 
entered into the record at the outset. This statement was 
an indication of the parties' endeavour to narrow the 
issues between themselves as far as possible and also to 
shorten the formal proceedings by obviating the need to 
call sworn testimony on the five points mentioned. I 
mention my appreciation of the parties efforts in this 
respect. The agreed statement was recorded in these 
terms: 

In order to expedite the proceedings in respect of 
this application, the parties hereunder signed agree 
that — 

1. The six employees concerned employed at 
Dean Mill have for varying lengths of time 
been paid a rate in excess of that applicable 
to their current classifications. 

2. The Company has a general policy of not 
paying over-award payments to 
employees. 

3. The Company has been aware of the 
existence of over classification of 
employees at Dean Mill. 

4. A factor in the decision to adjust the 
award rates of pay has been the recent 
down-turn in the Timber Industry. 
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5. The Company has pegged the existing 
rates to absorb wage indexation 
movements until such time as the rate for 
the classification worked equates with the 
rate being paid. 

In terms of the amount of money involved in the over- 
award payments which are at the centre of this dispute, 
the matter does not give the appearance of being very 
important. I am told that the amount is $85.20 per week, 
which by my calculations is $4 420 per year and on the 
basis of the financial evidence relating to the Company's 
operations as shown in Exhibit 1, it is an insignificant 
amount. Of course the picutre changes somewhat when 
viewed in the light of the submissions of the Company 
which relate the subject to the operations of the 
particular mill and the desire of the Company to achieve 
maximum financial return from each of its production 
centres. By this criteria it is the Company's contention 
that a reduction of costs at Deanmill is not only 
necessary, but also desirable in the longer term interests 
of employees, as well as the Company, through enhanced 
employment security. It is also important from the point 
of view of each employee who stands to have his over- 
award payment ceased. As far as each employee is 
concerned that is purely and simply a reduction of 
income during a period of high inflation. Furthermore, 
these employees are not aware of economic 
circumstances in their part of the Company's operations 
which would justify this reduction and they make their 
assessment by reference to their perception of the 
circumstances causing the industry down-turn in 1982, 
noting that in that down-turn they continued to receive 
their over-award payments. 

The Union invoked the Commission's Wage Fixing 
Principles in support of its case. In particular what is now 
known as the implied or de facto principle was given 
prominence and in this connection I was referred to the 
decision of the Commission in Court Session in No. 821 
of 1985 between Greenbushes Timber Limited v. 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Others (66 WAIG 135). I was also 
referred to a decision of the Commission in Court 
Session in Nos. 974 and 975 of 1982 between the 
Federated Brick, Tile and Pottery Industrial Union of 
Workers v. Bristile Limited and Others (63 WAIG 1313). 
The Union also tendered an exhibit (Exhibit 1), which 
comprised extensive and detailed financial information 
concerning the Company published by the Stock 
Exchange Review Service. 

Amongst other things, my attention was drawn to the 
following passage from the Chairman's address to the 
Company's Annual General Meeting: 

Consolidated nett after tax profit — attributable 
to Bunnings shareholders — was $13.8 million an 
increase of 82 per cent. Nett profit as a percentage of 
average shareholders equity came to 14.1 per cent. 
Shareholders equity increased by 33 per cent to $97 
million. Bunning shares have continued to trade 
very favourably, our total market capitalisation 
now places Bunnings 115th amongst all Australian 
Companies. An investment of $1 000 in Bunnings 
shares three years ago would have earned $293. in 
dividends and would be worth $5 809 today. It is 
indeed a gratifying result aided by generally 
favourable market conditions, but in the main 
attributable to our dedicated staff. 

It was then conceded by the Union that profit fell by 
$1.1 million for the year ending July 1986. But it was also 
contended that the $1 000 investment referred to by the 
Chairman would certainly be worth more than $5 809 
today. Overall, it was the Union's position that while 
down-turns in the Timber Industry do occur from time to 
time it was to the inherent financial and trading strength 
of the Company measured by the trends and revelations 
from Exhibit 1, that I ought to consider in reaching my 
conclusion in this case. 

Finally, the Union emphasised that it had always been 
prepared to discuss with the Company ways and means 
of achieving greater efficiency in any mill and it instanced 
several developments to establish its bona fide in this 
respect. The implication being that more efficient 
production methods should be mutually explored before 
employees' wages are reduced. 
The Company's fundamental point is that it is obliged to 
manage and run its operations in the most cost efficient 
way. To this end, a policy of not making over-award 
payments to employees is essential and given the adverse 
circumstances of an industry down-turn, the Company 
should investigate all cost saving possibilities and take 
corrective action to achieve the desired end where this 
can be done. A number of employees were receiving 
over-award payments for no apparent good reason and 
action was taken to remove these payments. If corrective 
action had not been taken, the cost in the longer term 
would be a reduction in the number of jobs available. 

Regarding the fairness of its actions, the Company 
refers to its contractual rights to end the over-award 
payment to each employee recipient by the simple 
expedient of giving one week's notice before doing so. It 
claims that rather than take this approach it acted fairly 
and reasonably by informing each employee of its 
intention to gradually achieve universal payment of 
award rates by the process of using the over-award 
payments to absorb future national wage increases on the 
ordinary rate. 

The Company asks me to pay special attention to 
section 26(d)(iii) of the Act. It says that in the 
circumstances of this particular case, I should declare 
that the burden of proof lies on the Union to show that 
the Company has acted unfairly or unreasonably in 
applying its policy to employees at Deanmill. 

On the subject of the Commission's Wage Fixing 
Principles, it is the Company's contention that the 
implied principle does not apply to any wage or condition 
not regulated by award. In addition the Company 
suggested that if I made an order requiring the Company 
to pay employees at the level of wages which included 
their over-award payments, I would, amongst other 
things, be varying the award in effect with respect to the 
classifications of employees concerned so as to make it a 
paid rates award. The result of this, in the Company's 
submission, would be that I would act contrary to 
principle 7. To say the least this is an ingenious 
argument. I deal with it by saying that if I do issue an 
order in the union's favour it is not my intention to make 
the award a paid rates award. Nor can I see how an order 
which has application in the circumstances of several 
employees would do so. 

It is not by accident or inadvertence that employees at 
Dean Mill have been over classified. Indeed it is quite the 
reverse. Mr Duncan testified that he has been employed 
by the Company at Dean Mill for 5 Vi years. He was over 
classified by the Mill Manager about one week after he 
started and he continued to receive the advantage of the 
higher wage rate including indexation adjustments until 
July of 1986, when he was advised of the action the 
Company would take. Mr Warren has been employed at 
Dean Mill for about 6'A years. About 15 months after he 
started he tendered notice of his intention to quit, 
because he suspected that the Manager's daughter was 
about to take over his job. He was then informed that he 
would receive the wage of a higher classification and he 
decided to remain with the Company. He too continued 
to enjoy the advantages of the higher wage rate until July 
of 1986. 

I have full regard for the fact that the award rate for 
their classification is all that the Company is legally 
required to pay these employees. In addition to that, the 
award makes provision for payment of higher duties 
when employees perform the work of higher 
classifications. On the face of it, the Company's 
expectation that these employees should accept their 
appropriate award rates on the conditions proposed 
seems reasonable and fair enough. But I also think that 
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expectation is the point on which the overall fairness of 
the issue turns. The employees were also entitled to their 
expectation established by time and Company 
quiescence. There is much force in the implied 
propostion that the employees had reached the point 
where they saw the wage they were being paid as their 
minimum wage and that they had become entitled to 
continue to receive all of the advantages that go with it. 
When viewed in this light the technical argument on 
contractual entitlement upon which the Company's plea 
of reasonableness and fairness is built is less compelling, 
comparatively speaking. Moreover, it is unfair that the 
Company's general policy of not making over-award 
payments to any of its employees should now become a 
major reason for reducing what the employees consider 
to be their minimum wage entitlement when the policy 
existed all along. 

Of course valid expectation is not everything. The 
Company asserts the necessity of reducing the wage rates 
of its employees, which it considers are paid without 
justification, primarily because of economic 
circumstances. Also, it asserts that it is in the employees' 
long term security interests that their wages be reduced to 
appropriate award levels. Obviously, these assertions 
relate to criteria described in the implied wage fixing 
principle as tests to be met by employers who seek to 
reduce wages and conditions of employment. Therefore, 
it seems to follow that if fairness measured by the balance 
of expectations is determined in the Union's favour, the 
burden of proof concerning the other factors lies on the 
Company. I go further and say that even if Company and 
employee expectations are equally valid, the burden of 
proof would still lie on the Company because it asserts 
the facts essential to the change which is sought. 

The interesting point which emerges from the 
foregoing statements, is that the tests mentioned in the 
implied Wage Fixing Principle have arisen naturally in 
this case quite independently of the principles. 

Mr Curti, the Deanmill Manager, spoke about the 
factors giving rise to concern about the current economic 
position of the industry. This concern is related to a 
slump in the Building Industry and a 25 per cent increase 
in royalties on forestry products with apparently more to 
come. He said that the Copany was competing against 
the import of timber from New Zealand and South East 
Asia, he also mentioned the effect of the Department of 
Conservation and Land Management on the mill's 
operations. Apparently, the policy of this Department 
determines the volume and quality of products processed 
at the Mill to a large extent. As the quality of all material 
decreases the cost of production rises. When asked 
whether he saw a worsening of the position in his part of 
the Company's operations, Mr Curti answered that he 
would not care to say anything about it. Asked whether 
he saw a dramatic improvement, he was unable to be 
definite. Mr Jenaway, the Company's Senior Personnel 
Officer, said that there had been an 8 per cent reduction 
in the Company's after tax nett profit for 1985/86 
compared with the previous year. That is to say an 8 per 
cent reduction on $13.6 million. However, he gave no 
detailed reasons for the seemingly adverse result. He said 
that the decline in the Timber Industry at this stage was 
(certainly) not as severe as the 1982/83 decline and he 
listed the factors which he said contributed to the 
industry's difficulties. When asked whether he could see 
how one job could be saved given that six employees' 
wages would be reduced by a total of $85.00 per week in a 
situation where 120 persons are employed, he answered 
that on those figures he could not. 

In my opinion, the evidence of the Company falls 
short of proving a necessity for the wage reductions. 
Indeed having regard for the information contained in 
Exhibit 1, I think the underlying financial and trading 
strength of the Company are the real factors to be taken 
into consideration. I acknowledge that the information 
in that exhibit is arranged on an aggregate company basis 
and that performance of the Forest Products Division 

cannot be singled out for comparison with remaining 
divisions. But I note that that distinction did not appear 
to be important when Mr Jenaway testified about the 
profit down-turn in 1986. In any event, I am more 
impressed with the following extract from the Managing 
Directors' review headed Return to Shareholders —1975 
to March 1985: 

A survey commissioned by the Australian 
Financial Review and carried out by the Research 
Department of the Sydney Stock Exchange ranked 
Bunnings Limited 23rd out of 255 listed Companies 
in its return to shareholders over the last decade. 
Bunnings return to shareholders over the period was 
35.36 per cent and an investment of $1 000 in June 
1975 was worth $23 919 at the end of March 1985. 
When adjusted for inflation this amounted to an 
increase worth of $9 963. 

In the final analysis, the returns to shareholders are a 
function of aggregate performance. Furthermore, it is 
plain that the Directors prefer long term trends as the 
measure of Company success in this respect. For my 
purposes the most reliable material available is that 
contained in Exhibit 1; I think the reasonable conclusion 
to be drawn from it is that economic down-turn in 
particular sections of the Company have been absorbed 
over time without harm to the fortunes of shareholders 
of the Company. 

Having regard for all of the material and submissions 
before me, I think an order should issue in the Union's 
favour. The parties are directed to draw up a form of 
order and to forward it to me to enable me to issue it 
formally. The order will issue from the Registrar's 
Office. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR562 of 1986. 

Between the West Australian Timber Industry Industrial 
Union of Workers, South-West Land Division, 
Applicant and Bunning Bros Pty Ltd, Respondent. 

Order. 
HAVING heard Mr M. Loader on behalf of the West 
Australian Timber Industry Industrial Union of 
Workers, South-West Land Division, Mr S. Kenner on 
behalf of Bunning Bros Pty Ltd and Mr A.R. Beech on 
behalf of the Trades and Labor Council, I the 
undersigned member of the Western Australian 
Industrial Relations Commission, exercising the powers 
conferred on me by the Industrial Relations Act 1979, do 
hereby order — 

That the Respondent discontinue its intention to 
peg the wage rates of the six employees named 
hereunder employed by it at its Deanmill operation 
and reinstitute the over-award payment previously 
paid to the said employees — Mr Robert Duncan, 
Mr A. Warren, Mr R. Cotton, Mr William Lavis, 
Mr R. Lindsay and Mr R. Green. 

Dated at Perth this 4th day of February 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 
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Amalgamated Metal 
Workers Union 

Amalgamated Metal 
Workers Union 

Amalgamated Metal 
Workers Union 

Association of Draughting, 
Supervisory and 
Technical Employees 

Australasian Society of 
Engineers, Moulders and 
Foundry Workers 

Australasian Society of 
Engineers, Moulders and 
Foundry Workers 

Australasian Society of 
Engineers, Moulders and 
Foundry Workers 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Builders Labourers 
Federation 

Builders Labourers 
Federation 

Builders Labourers 
Federation 

Builders Labourers 
Federation 

Building Trades Association 

Building Trades Association 
and Others 

Civil Service Association 

Civicl Service Association 

Civil Service Association 
Civil Service Association 

Ronald Alain Dudek 

Electrical Trades Union 

Electrical Trades Union 

Electrical Trades Union 

Electrical Trades Union 
and Another 

Electrical Trades Union 

Electrical Trades Union 

Electrical Trades Union 
and Others 

Electrical Trades Union 

Electrical Trades Union 

Electrical Trades Union 

Cockburn Cement Ltd 

Dampier Salt 
(Operations) Pty Ltd 

Goldsworthy Mining 
Ltd 

Otraco (International) 
Pty Ltd 

Robe River Iron 
Associates 

WA Fire Brigade 
Board 

Westralian Sands Ltd 

Mt Newman Mining 
Co Pty Ltd 

Boral Cyclone Ltd 

The Hon Minister for 
Works 

Tomlinson Industries 
(WA) Ltd 

Hamersley Iron 
Pty Ltd 

Leslie Salt Company 

Robe River Iron 
Associates 

Clough Engineering 
Group 

Format Constructions 
Pty Ltd 

Hon Minister for 
Works 

Hon Minister for 
Works 

Concrete Construc- 
tions Pty Ltd 

Hon Minister for 
Works 

Public Service Board 

Public Service Board 

Public Service Board 
The Chairman 
Public Service Board 

Drake Industrial (a 
division of Drake 
Personnel Inc in 
Victoria 

Adcom 

Amec Engineering 
Pty Ltd and Others 

Cockburn Cement 

Commissioner of 
Main Roads 

C.W. Norris 

Dampier Salt 
(Operations) Ltd 

Elcos Pty Ltd and 
Others 

G and G Electrical 

Goldsworthy Mining 
Ltd 

H.G. Stokes & Co 

NUMBER — 
COM- 

MISSIONER 

C24 of 1987 
Salmon C. 

C835 of 1986 
Martin C. 

C100 of 1987 
Gregor C. 

C485 of 1986 
Gregor C 

C879 of 1986 
Gregor C. 

C281 of 1986 
Martin C. 

Collier C.C. 
C826 of 1986 

Martin C. 
C846 of 1986 

Gregor C 

C910 of 1987 
Halliwell S.C. 

C49 of 1987 
Halliwell S.C. 

C452 of 1985 
Gregor C. 

C614 of 1985 
Salmon C. 

C381 of 1986 
Gregor C. 

C881 of 1986 
Gregor C. 

C463 of 1986 
Halliwell S.C. 

C3 of 1987 
Halliwell S.C. 
C501 of 1986 
Halliwell S.C. 
C458 of 1986 

Gregor C. 
C64 of 1987 
Coleman C. 

C682 of 1986 
Halliwell S.C. 

PSA C17 of 1986 
Fielding C. 

PSA C15 of 1986 
Fielding C. 

PSA C16 of 1986 
PSA C19 of 1987 

Fielding C. 

C2 of 1987 
Salmon C. 

C925 of 1986 
Halliwell S.C. 
C218 of 1986 
Halliwell S.C. 
C19 of 1987 

Halliwell S.C. 
C499 of 1985 

Gregor C. 
C465 of 1986 
Halliwell S.C. 
C844 of 1986 

Gregor C. 
C547 of 1985 
Halliwell S.C. 
C87 of 1987 

Halliwell S.C. 

C579 of 1986 
Gregor C. 

C552 of 1986 
Halliwell S.C. 

09/02/87 

24/1/86 

16/03/87 

17/07/86 

08/12/86 

30/5/86 
27/06/86 

21/11/86 

12/12/86 

No con- 
ference 
held 
24/02/87 

05/03/86 

10/06/86 

08/12/86 

16/07/87 

20/01/87 

24/07/87 

21/10/86 

12/11/86 

01/10/86 

12/11/86 
27/1/86 

18/02/87 

12/01/87 
20/01/87 
01/05/86 

23/01/87 

16/12/85 

15/07/86 

09/12/86 

MATTER 

Dispute re: interpretation Referred 
of award 

Dispute re: payment of Resolved 
pro rata allowance 

Strike over payment for Concluded 
call-out 

Claimed for increased Concluded 
rates 

Dispute re: dismissal of Referred 
a worker 

Industry allowance Referred 

Strike over log of claims Resolved 

Dimissal of a worker 

Dismissal 

Issue of free clothing 

Dispute re: conditions of 
employment 

03/02/85 Dispute re: wages 

Referred 

Matter 
withdrawn 

Concluded 

Concluded 

Concluded 

Dispute re: wage increase Concluded 

Dispute re: accommoda- 
tion transfer 

Strike over safety issue 

Site allowance 

Demarcation dispute 

10/07/87 Site allowance 

24/02/87 Site allowance 

Overtime bans 

Public Service Allowances 
(District) Agreement 

1973 
Dispute re: payment of 

a temporary special 
allowance to an 
employee 

Dispute re: overtime hours 
Dispute re: downgrading 

of Directors in Health 
Department 

Unfair dismissal 

Concluded 

Resolved 

Resolved 

Resolved 

Concluded 

Referred 

Resolved 

Concluded 

Concluded 

Concluded 
Concluded 

Concluded 

Union access to emloyee Resolved 

Increase in travel 
allowances 

Termination of a worker 

Dispute re: electricians 
joining ASE 

Underpayment of award 
rates 

Dispute re: allowances 

26/11/85 Site allowance 

No 
conference 
held 
28/11/86 

Dismissal 

Ban on use of linemac 
hoist 

Unpaid overtime 

Resolved 

Resolved 

Concluded 

Resolved 

Referred 

Resolved 

Matter 
withdrawn 

Concluded 

Withdrawn 
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PARTIES 
NUMBER — 

COM- 
MISSIONER 

MATTER RESULT 

Electrical Trades Union 

Electrical Trades Union 

Electrical Trades Union 
and Others 

Electrical Trades Union 

Federated Engine Drivers 
Union 

Federated Engine Drivers 
Union 

Federated Engine Drivers 
Union 

Federated Engine Drivers 
Union 

Federated Engine Drivers 
Union 

Fire Brigade Employees 
Union 

Hospital Salaried Officers 
Association of WA 

Liquor Industry Employees 
Union 

Locomotive Engine Drivers, 
Firemens and Cleaners 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industries Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Miscellaneous Workers 
Union 

Miscellaneous Workers 
Union 

Prison Officers Union 

Prison Officers Union 

Railways Union of Workers 

Royal Australian Nursing 
Federation Industrial 
Union of Workers, 
Perth 

Royal Australian Nursing 
Federated Industrial 

Shop, Distributive and 
Allied Employees 
Association 

State School Teachers 
Union 

Landwest Electrical 
Services 

WA Meat Commission 

William Green 
Electrical and Others 

Wormald Fire Systems 

Hamersley Iron 
Pty Ltd 

J.L.V. Constructors 

Master Builders 
Association and 
Another 

Mt Newman Mining 
Co Pty Ltd 

Mt Newman Mining 
Co Pty Ltd 

WA Fire Brigade 
Board 

Sir Charles Gairdner 
Hospital 

Williners Restaurant 

WA Government 
Railways 

Countryside Foods 
Pty Ltd 

Derby Industries 
Pty Ltd 

Derby Industries 
Pty Ltd trading as 
Globe Meats 

Derby Industries 
Pty Ltd trading as 
Globe Meats 

Derby Meat 
Processing Co Pty 
Ltd 

Derby Meat 
Processing Co Pty 
Ltd 

E.D. Green and Sons 

George Chapman 
Pty Ltd 

Metro Meat Ltd 
(Katanning) 

Metro Meat Ltd 
(Katanning) 

Metro Meat Ltd 
(Katanning) 

Norwest Beef 
Industries 

Ross Payne and Co 

WA Meat Commission 
Robb Jetty Division 

Glendalough Neigh- 
hood Centre 

Water Authority of 
WA 

Hon Minister for 
Prisons 

Hon Minister for 
Prisons 

WA Government 
Railways 

Perth Dental Hospital 

Silver Chain Nursing 
Association 

Coles Myer Ltd 

Hon Minister for 
Education 

C704 of 1986 
Halliwell S.C. 
C179 of 1986 

Gregor C. 
CSS of 1986 

Halliwell S.C. 
C179 of 1986 

Gregor C. 
C368 of 1986 

Salmon C. 

C811 of 1986 
Gregor C. 

C65 of 1987 
Coleman C. 

C495 of 1985 
Gregor C. 

C469 of 1986 
Gregor C. 

C897 of 1986 
Martin C. 

C89of 1987 
Fielding C. 
C98 of 1987 

Negus C. 
C96of 1987 
Salmon C. 

C917 of 1986 
Gregor C. 

C796 of 1986 
Gregor C. 

C71 of 1987 
Gregor C. 

C126 of 1987 
Gregor C. 

C575 of 1986 
Gregor C. 

C50 of 1987 
Gregor C. 

C36 of 1987 
Gregor C. 

C97 of 1987 
Gregor C. 

C122 of 1985 
Gregor C. 

C493 of 1985 
Gregor C. 

C589 of 1985 
Gregor C. 

C47 of 1985 
Gregor C. 

C349 of 1985 
Gregor C. 

C797 of 1986 
Gregor C. 

C25 of 1987 
Negus C. 

C263 of 1986 
Halliwell S.C. 
C42 of 1987 
Gregor C. 

C672 of 1986 
Fielding C. 

C832of 1986 
Salmon C. 

C594 of 1986 
Kennedy C. 

C711 of 1986 
Fielding 

C896of 1986 
Salmon C. 

TC17 of 1986 
MartinC. 

21/10/86 Dismissal of a worker 

23/04/86 

20/05/86 

03/07/86 

14/11/86 

13/02/87 

22/07/86 

04/08/86 

12/12/86 
23/12/86 
31/12/86 
26/02/87 

17/03/87 

20/02/87 

11/02/87 
09/03/87 
24/11/86 

06/03/87 

11/03/87 

23/10/86 

16/02/87 
17/03/87 

25/02/87 

09/03/87 

10/04/85 

16/08/85 

24/11/86 

05/02/87 

14/10/86 

24/11/86 

22/09/86 
18/12/86 

23/10/86 

26/02/87 

12/03/87 

Dispute re: dismissal of a 
worker 

Site allowance 

Dispute re: refusal to 
perform call-out work 

Dispute re: bans in 
support of claim for 
transport 

Log of claims 

Dispute re: slopwork 
meeting 

Dispute re: demarcation 
dispute 

Dispute re: change of 
shift times 

Dispute re: admittance 
to the Officers' 
Course 

Dispute re: dismissal of 
employee 

Dispute re: award 
provisions 

Strike 

Resolved 

Referred 

Withdrawn 

Referred 

Concluded 

Referred 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Pro rata long service Concluded 
leave 

Dispute re: payment for Concluded 
condemned sheep 

Long service leave Referred 
entitlements 

Dispute re: safety on Referred 
boning room floor 

Dispute over order no. Concluded 
C189/86 

Dispute re: dismissal of Referred 
two workers 

Claim for payment for Concluded 
labourers stood down 

High injury rate and Concluded 
victimisation 

Dispute re: starting time Concluded 

02/02/86 Dispute re: work practices Concluded 

31/01/86 Dispute re; penalty rates Concluded 

18/12/85 Dispute re: seniority 

Dispute re: termination 
of worker 

Dispute re: closure of 
boning room 

Alleged unfair dismissal 

Concluded 

Referred 

Concluded 

Concluded 

— Suspension of a worker Withdrawn 

25/02/87 Non-payment of wages Concluded 

Dispute re: advertised job Concluded 
vacancy 

Bans on overtime and Concluded 
acting time 

Entitlement to morning Concluded 
and afternoon tea 
breaks 

Dispute re: draft error in Concluded 
award amendment 

Dispute re: bans in Concluded 
support of super- 
annuation benefits 

Claim over a Disturbance Concluded 
Allowance 
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PARTIES 
NUMBER — 

COM- 
MISSIONER 

MATTER 

State School Teachers 
Union 

Timber Industry Industrial 
Union 

Timber Industry Industrial 
Union 

Trades and Labor Council 

Hon Minister for 
Education 

Bunning Bros Pty Ltd 

Mangee Milling Co 

Hon Minister for 
Industrial Relations 

Tranport Workers Union Charlie Carter Pty Ltd 

Transport Workers Union 

Transport Workers Union 

University Salaried Officers 
Association 

Fortesque Bus 
Service Pty LTd 

Mt Newman Mining 
Co Pty Ltd 

Murdoch University 

TCI of 1987 
Martin C. 

C509 of 1986 
Salmon C. 

C33 of 1987 
Salmon C. 

C540 of 1986 
Martin C. 

C84 of 1987 
Martin C. 

C297 of 1986 
Gregor C. 

C391 of 1986 
Gregor C. 

PSA C3 of 1987 
Fielding C. 

23/02/87 

31/07/86 

05/02/87 

27/08/86 

03/03/87 

02/07/86 

12/02/87 

06/03/87 

Dispute re: salary cut Concluded 
backs 

Dispute re: rates of pay Concluded 

Re: redundancy package 
following shut-down 

Deal with method over a 
variation of district 
allowances 

Dispute re: dismissal of a 
worker 

Dispute re: conditions 
under Transport 
Workers Order 

Failure to pay award rate 

Dispute re: payment of 
increment 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

CORRECTIONS — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1321 of 1986. 

Between the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Applicant and 
the Honourable Minister for Prisons and the 
Honourabale Minister for Community Services, 
Respondents. 

Correcting Order. 
HAYING heard Ms H. Handmer on behalf of the 
applicant and Mr J.F. Flood on behalf of the 
respondents, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders: 

That the "Nurses (Welfare and Corrections)" 
Award No. 3 of 1973 as varied be further varied in 
accordance with the following schedule and that 
such variations shall have effect as from the 
beginning of the first pay period commencing on or 
after the 1st day of January 1987. 

Dated at Perth this 25th day of March 1987. 

By the Commission in Court Session. 

(Sgd.)G J.MARTIN, 
[L.S.] Commissioner. 

(2) Clause 19.—Wages: Delete this clause and insert in 
lieu: 

19.—Wages. 
An employer on whom this award is binding shall not 

increase the rate pf wage payable to an employee on 6 
October 1983, or otherwise vary the conditions of 
employment applicable to an employee on that date so as 
to increasse that employer's labour costs except to the 
extent that any such increase has been authorised by the 
Commission, after that date. 

The minimum rate of wages per week payable under 
this award shall be as follows: 

Per 
Week 

$ 
(1) Classification: 

Registered General Nurse 
First year 389.60 
Thereafter 402.40 

Senior Registered General 
Nurse at Bandyup Female 
Correction Centre 

First year 420.10 
Second year 430.70 
Third year 440.80 

An employee employed for a period of less 
than two weeks shall be deemed to be a 
casual employee and be paid 20 per cent on 
the rates specified in this award. 
If a casual employee is still required at the 
end of two weeks she may be re-employed 
as a casual with payment as aforesaid for 
another two weeks. 

(2) 

(3) 

Schedule. 
(1) Clause 17.—Allowances: Delete subclause (1) of 

this clause and insert in lieu: 
17.—Allowances. 

The following payments shall be made to:— 
Per 

Week 
$ 

(a) Workers who possess a 
midwifery certificate and who 
care for female inmates 13.20 

(b) Workers who possess a mental 
health certificate 13.20 

(c) Workers who regularly treating 
YD patients 8.10 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1096 of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Cockburn Cement Ltd, Respondent. 
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Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 3rd day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

(2) That an answer to the claim in matter No. 238 
of 1987, lodged with the Commission on 11 March 
1987 shall be lodged with the Commission and a 
copy thereof served on the applicant not later than 
4.00 p.m. on Monday 17 March 1987. 

Dated at Perth this 13th day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 216 of 1987. 

In the matter of the Industrial Relations Act 1979; and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 215 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia in accordance with the Industrial 
Relations Act 1979; and whereas the application was 
heard ex parte before me in Chambers, I, the 
undersigned Senior Commissioner pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct — 

(1) That the applicant shall forthwith serve a 
copy of Application No. 216 of 1987, its 
accompanying statement and this Order on Direct 
Engineering Services Pty Ltd and Others. 

(2) That an answer to the claim in matter No. 215 
of 1987, lodged with the Commission on the 5th day 
of March 1987 shall be lodged with the Commission 
and a copy thereof served on the applicant by noon 
on Thursday 12 March 1987. 

Dated at Perth this 9th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 244 of 1987. 

In the matter of the Industrial Relations Act 1979; and 
in the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 238 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the Master 
Builders Association of WA (Union of Employers) in 
accordance with the Industrial Relations Act 1979; and 
whereas the application was heard ex parte before me in 
Chambers, I, the undersigned Commissioner pursuant to 
the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order and direct — 

(1) That the applicant shall forthwith serve a 
copy of Application No. 244 of 1987, its 
accompanying statement and this Order on the 
Building Workers Industrial Union of Australia 
Western Australian Branch. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 248 of 1987. 

In the matter of the Industrial Relations Act 1979; and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 247 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by Northmore, 
Hale, Davy and Leake on behalf of the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia; The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers; the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth; the Federated 
Engine Drivers' and Firemens' Union of Workers of 
Western Australia; the Western Australian Carpenters 
and Joiners, Bricklayers and Stoneworkers Industrial 
Union of Workers; the Plumbers and Gasfitters 
Employees' Union of Australia, West Australian 
Branch, Industrial Union of Workers; and the Operative 
Painters and Decorators Union of Australia, West 
Australian Branch, Union of Workers in accordance 
with the Industrial RelationsAct 1979; and whereas the 
apphcation was heard exparte before me in Chambers, I, 
the undersigned Chief Commissioner pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct — 

(1) That the applicant shall forthwith serve a 
copy of Application No. 248 of 1987, its 
accompanying statement and this Order on Robe 
River Iron Associates. 

(2) That an answer to the claim in matter No. 247 
of 1987, lodged with the Commission on 12 March 
1987 shall be lodged with the Commission and a 
copy thereof served on the applicant within seven 
days from the time upon which the documents 
mentioned in (1) above are served on Robe River 
Iron Associates. 

Dated at Perth this 12th day of March 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 
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NOTICES — 
Appointments — 

APPOINTMENT. 
GOVERNMENT SCHOOL TEACHERS' 

TRIBUNAL. 

It is hereby notified for general information that His 
Excellency the Governor in Executive Council 
acting in accordance with section 74(2) of the 
Industrial Relations Act 1979 has approved the 
appointment of Brian John Courtney as the member 
of the Government School Teachers' Tribunal 
nominated for appointment by the Hon Minister for 
Education for a term of two years commencing on 3 
March 1987. 

K. SCAPIN, 
Registrar. 

SCHOOL TEACHERS TRIBUNAL— 

Matters dealt with — 
BEFORE THE WESTERN AUSTRALAIN 

INDUSTRIAL RELATIONS COMMISSION. 
No. Til of 1986. 

Between The State School Teachers' Union of Western 
Australia (Incorporated), Applicant and The 
Honourable Minister for Education, Respondent. 

Order. 
HAVING heard Mr A.D. Lucev on behalf of the 
applicant and Mr R. Witschge on behalf of the 
respondent, and by consent, the Commission constituted 
by the Government School Teachers Tribunal pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders: 

That the Teachers of English (Migrants and 
Refugees) Award 1980 be cancelled on and from the 
1st day of January 1987. 

Dated at Perth this 19th day of December 1986. 

By the Government School Teachers Tribunal. 

(Sgd.) G.J.MARTIN, 
[L.S.] Commissioner, 

Chairman. 

COAL INDUSTRY TRIBUNAL — 
Review of Board of Reference — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 27 of 1986. 

Between Griffin Coal Mining Co Ltd, Applicant and 
Coal Miners Industrial Union of Workers, 
Respondent. 

In the matter of Review of Board of Reference Decision 
No. 4 of 1986. 

Thursday, 26 February 1986 at 1.00 p.m. 
Mr S.J. Kenner on behalf of the Applicant. 
Mr B.R. Smith on behalf of the Respondent. 

Reasons for Decision. 

THE CHAIRMAN: This is an application made under 
section 11(7) of the Western Australian Coal Industry 
Tribunal Act to review the decision of a Board of 
Reference made on 8 December last. At the conclusion of 
the arguments put on behalf of the paties, the Tribunal 
indicated that it would quash the decision of the Board, 
largely for the reasons advanced by the appellant and 
publish detailed reasons later. These are those reasons. 

On or about 1 December 1986 a dispute occurred at the 
Griffin Coal Mining Co Ltd's Muja open cut operations. 
It concerned a claime by the Coal Miners' Industrial 
Union of Workers Western Australia, Collie, on behalf 
of scraper, bulldozer and grader drivers for a disability 
payment of $4.00 per shift for working on steep grades at 
the Marron Pool dump. The Board consisting of a Union 
representative, a Company representative and an 
independent Chairman, met on 8 December and 
considered the matter. The members could not agree so 
that the chairman determined on behalf of the Board as 
follows:— 

The claim for dozer operators in this application 
is refused. Dozer operators are covered by a 
previous BOR at the Muja Open Cut and I see no 
justification to vary that decision. 

Owing to the amount of time spent on these 
grades by the scraper and grader operators as 
compared to normal open cut operators, I am of the 
opinion that some payment should be made for the 
disability involved, however, I consider the amount 
of $4.00 per shift extra to be too high. 

Scraper and grader drivers while engaged in the 
cutting down and grading of the SEC "Marron 
Pool" rehabilitation area shall be paid $1.50 per 
shift extra. 

Payment to commence as from 1 December 1986, 
being the date the application was received by me. 

The Company now applies to the Tribunal to review 
that decision. Its grounds for a review allege that the sum 
fixed by the Board was not justified on the merits, and 
furthermore that the "Board of Reference was without 
jurisdiction to the extent that it did not have the matter 
before it referred to it by the Tribunal pursuant to section 
11 of the Act". 

Section 11 of the Act provides as follows:— 

11. (1) The Tribunal may at any time — 
(a) remit to a board of reference for inquiry 

and report, with or without directions, any 
industrial dispute, industrial matter or 
other matter of which it has cognisance 
and which the Tribunal considers is 
desirable to have included in any reference 
for investigation and upon which the 
Tribunal desires information for the 
purpose of making an award; and the 
Tribunal may, but shall not be obliged to 
accept, any conclusion arrived at or any 
recommendation made by the board of 
reference, and all persons concerned in 
those conclusions and recommendations 
shall be entitled to be heard before the 
Tribunal; 

(b) remit to the board of reference, with or 
without directions for determination and 
award, any industrial dispute, industrial 
matter, or other matter of which it has 
cognisance, whereupon the board of 
reference shall have power to determine 
the industrial dispute, industrial matter or 
other matter and make an award therein; 

(c) withdraw a remission made under 
paragraph (a) or (b) of this subsection, 
whether the board of reference has 
concluded its work or otherwise. 
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(2) The Tribunal may at any time itself conduct 
any investigation, inquiry, or proceeding which has 
been remitted to a board of reference under this Act 
and upon intimation of its intention to do so being 
given to the chairman of the board of reference the 
chairman of the board of reference shall forward to 
the Chairman of the Tribunal a copy of the evidence 
taken before the board of reference and the exhibits 
therein referred to, and upon that intimation being 
given, the jurisdiction of the board of reference to 
continue the investigation, inquiry, or proceeding 
shall cease, but the Tribunal may at any time again 
remit to the board of reference any matter arising in 
the investigation or inquiry for report and upon that 
remission the jurisdiction of the board of reference 
to inquire into and report upon the matter shall 
revive. 

Consistently with that provision the Act, by section 12, 
authorises the Tribunal to appoint Boards of Reference. 
That section relevantly provides as follows:— 

12. (1) For the purposes of this Act, the Tribunal 
may appoint boards of reference. 

(2) Each board of reference shall consist of a 
chairman, who shall be nominated by the Minister, 
and two representative members or their deputies 
nominated by the employer concerned as to one, 
and by the union as to one, and notice of the 
nomination of any deputy shall be given to the 
Tribunal and to the employer concerned by the 
union or by the employer concerned to the union, as 
the case may be. 

(3) . . . 
(4) . . . 
(5) . . . 
(6) If, on any question before the board of 

reference, the chairman and representative members 
are not unanimous, the opinion of the chairman 
shall prevail, and the decision shall be signed and 
dated by the chairman and a copy thereof shall be 
sent to all parties concerned and to the Tribunal. 

(7) The decision of a board of reference may be 
reviewed and altered by the Tribunal on the 
application of the union or the employer concerned, 
as the case may be, if — 

(a) notice of the application is given by the 
union or the employer concerned, as the 
case may be, to the chairman of the board 
of reference and to the other party 
concerned within seven days of the date of 
the decision, or such further period of time 
as the Tribunal may allow; and 

(b) the application is lodged with the Tribunal 
within 14 days of the date of the decision 
or such further period as the Tribunal may 
allow. 

(8) All parties and persons shall abide by the 
decision of a board of reference, unless and until it is 
altered by the Tribunal, and if it be altered shall then 
abide by it as so altered. 

(9) Subject to the provisions of this section, when 
in regard to any industrial dispute or industrial 
matter, or other matter of which the Tribunal has 
cognisance — 

(a) an award or order is made by the Tribunal 
or a board of reference; or 

(b) an agreement as to the whole or part 
thereof is entered into by the parties 
concerned, 

the award, order, or agreement shall be binding on 
the parties concerned and shall be filed with the 
Commission and shall be enforceable as an award or 
order of the Commission. 

It is common ground in these proceedings that the 
matter dealt with by the Board of Reference on the 
occasion in question had not previously been before the 

Tribunal. The matter came before the Board in the 
following manner. The secretary of the Miner's Union 
notified the chairman of the Board, a person appointed 
as such by the Minister for Minerals and Energy. The 
chairman in turn advised the Secretary to the Tribunal 
who, in the absence of the Tribunal Chairman, indicated 
that the Board could proceed in the usual manner. The 
Board did that and reached the conclusion subsequently 
complained of. 

The Company now argues that the determination of 
the Board made on 8 December last, was not in reality a 
determination of a Board of Reference as envisaged by 
the Act since the Board had not been appointed by the 
Tribunal. The respondent Union did not seriously 
question the legal merits of this argument. Rather, it 
pointed to the unfortunate, if not disastrous, 
consequences of such a procedure coming to an end. The 
Union emphasised that the procedure followed on this 
occasion was not unique. It is a procedure followed and 
acted upon without question within the industry for 
more than 20 years as being the most expedient way of 
dealing with disputes of the kind in question. Indeed, it is 
worth noting that consistently with this practice the 
Company, despite the objection taken in these 
proceedings, nonetheless chose to be represented on the 
Board, and its representative appears to have taken a full 
part in those proceedings tendering a dissenting opinion 
based on the merits of the Union's claim rather than on 
the process which led to the establishment of the Board. 

Whatever the practice may have been in the past, and 
no matter how long that practice may have ensured, the 
Tribunal is nonetheless bound to interpret the Act as it is 
written. The Tribunal is not relieved from its obligation 
to uphold the law of the State because the consequences 
might be seen to be unpalatable. Furthermore, the charge 
given the Tribunal by section 10 of the Act to "act 
according to equity, good conscience and the substantial 
merits of the case, without regard to technicalities or 
legal forms" does not permit it to place a construction on 
the Act which is perverse. 

The Act by its terms is clear enough. It establishes the 
Western Australian Coal Industry Tribunal "to have 
cognisance of" any industrial dispute or matter in the 
coal industry. The Tribunal is required to consider and 
determine any industrial dispute or matter "of which it 
has cognisance". In so doing, however, the Tribunal is 
authorised by section 11 of the Act to remit any such 
matter to a Board of Reference either for enquiry or for 
determination. For this purpose the Tribunal is, by 
section 12, authorised to appoint Boards of Reference, 
each of which is to consist of a chairman nominated by 
the Minister, and a representative of the particular union 
and of the employer concerned in the dispute. Where the 
Tribunal has remitted a matter "of which it has 
cognisance" to a Board of Reference for determination, 
that determination is binding on the parties concerned 
unless and until altered by the Tribunal. Once filed with 
the Industrial Relations Commission such a 
determination is by section 11(9); enforceable as an 
award or order of that Commission. Unless and until the 
particular industrial dispute or matter is put before the 
Tribunal in some way, usually by way of application for 
relief, it cannot sensibly be said that the Tribunal "has 
cognisance" of the matter. It may well be a matter of 
which the Tribunal is entitled "to have cognisance", but 
it is not one of which the Tribunal actually "has 
cognisance" until it has knowledge of the matter in a 
legitimate way. In this case, there was no application 
made to the Tribunal in respect of the particular matter 
in dispute nor did the Tribunal otherwise legitimately 
know of the dispute. Furthermore, the Tribunal as such 
did not appoint the Board as it alone is authorised by 
section 12 to do. The Tribunal consists of five people 
although it may function through a quorum of not less 
than three, of whom one is the chairman. Only by such 
concerted action can the Tribunal act and a Board of 
Reference properly by appointed. 
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In these circumstances the determination of the Board 
made on 8 December 1986 was not a determination of a 
Board of Reference as envisaged by the Act. Its decision 
therefore cannot have any binding effect on the parties, 
and in those circumstances must be quashed as being a 
nullity. There is nothing in the Coal Mining Industry 
(Miners' Western Australia) Consolidated Award 1981 
which might save the determination. Indeed, that Award 
in Clause 23 specifically provides for a Board of 
Reference. By that provision certain functions are 
assigned to "a Board of Reference appointed pursuant to 
section 322 of the Mining Act Amendment Act No. 84 of 
1948". It can be seen that the Award does not 
independently of the Act establish a Board of Reference, 
rather it contemplates the Board will be appointed in 
accordance with the Act. Moreover, none of the 
functions assigned to a Board by the Award would 
permit it to determine payment of the kind compalined 
of on this occasion without the matter first being before 
the Tribunal. This is to be contrasted with a 
determination for payment in respect of wet work which 
the Award by Clause 16 specifically empowers a Board of 
Reference to make, although seemingly whilst the Award 
is in its present form it would have to be by a Board 
established in accordance with the Act. 

For the foregoing reasons the decision of the Tribunal 
is that the determination of the Board made on 8 
December last be altered by rescinding or quashing it. In 
so doing we make no criticism of the persons involved in 
the making of that determination. They acted in the way 
their predecessors for many years have acted and the way 
in which the industry has hitherto demanded that they 
act. 

Order. 
HAVING heard Mr S.J. Kenner on behalf of the 
Applicant and Mr B.R. Smith on behalf of the 
Respondent the Tribunal doth hereby order that the 
determintion No. 4 of 1986 of a Board of Reference 
made on 8 December 1986 be rescinded. 

Dated at Collie this 26th day of February 1987. 

(Sgd.) G.L. FIELDING, 
Chairman, 

Western Australian Coal Industry Tribunal. 

NOTICES — 
Union matters — 

No. 1318 of 1986. 

NOTICE is given of an application by the Australian 
Railways Union of Workers, Western Australian 
Branch, under the Industrial Relations Act 1979, to 
alter its eligibility for membership rules. 

The proposed new rules relating to the qualification of 
persons for membership are set out below. 

3. Eligibility. Any person employed in the WA 
Government Railway Services, who is an employee 
within the meaning of the Industrial Relations Act 
1979 (WA), as amended or replaced from time to 
time, and is not under 14 years of age, may be 
admitted as a member provided he is not eligible to 
become a member of the West Australian 
Locomotive Engine Drivers', Firemen's and 
Cleaners' Union of Workers, and provided he is 
properly proposed by one and seconded by another 
financial member, and the majority of the members 
present vote in his favour at any regular meeting of 

the Union and membership to date from the date the 
entrance fee is paid. No person shall be a member of 
this Union, except in the capacity of an honorary 
member, who is not an employee within the meaning 
of the Industrial Relations Act 1979 (WA) as 
amended or replaced from time to time. Except as 
hereinafter provided, any member who ceases to be 
a WA Government Railway employee shall no 
longer be a member. The State President, State 
Vice-President, State Junior Vice-President, State 
Secretary, Assistant State Secretary and State 
Organiser shall be members of the Union. 

5. Associate Membership. 
(a) The State Executive Committee shall have 

power to confer Associate Membership 
upon members of the Union on retiring 
from the industry, upon such terms and 
conditions as shall be prescribed by that 
Committee. 

(b) Any member who to the satisfaction of the 
State Executive Committee has been 
victimised by dismissal by the Railway 
Commissioners shall be certified as a 
member on the same terms and conditions 
as an Associate member until absorbed 
into the industry again. Such member shall 
notify his Sub-Branch Secretary every 
three months of his place of residence, and 
failure to do so shall render him liable to 
have his name removed from the Union's 
books. 

(c) Any member elected to Parliament may 
retain membership of the union. 

(d) Any member including an officer of the 
Union, having completed 20 years 
continuous membership, and who resigns 
or retires may retain associate membership 
in order to obtain the benefits provided 
under Rule 52 by paying $2.00 per annum 
in advance until reaching the age of 75 
years, after which the requirement to make 
further payments shall cease. 

6. Life Membership: The State Conference or 
State Executive Committee shall have power to 
confer Honorary Life Membership upon any 
member who has given meritorious service to the 
Union and its members upon his or her retirement or 
resignation and such Honorary Life member shall 
be permitted to attend any such Union meetings 
without voting power, shall be provided with a 
framed certificate and shall be entitled to the 
benefits as provided for in Rule 52(b). 

Any Sub-Branch may request the State 
Conference or State Executive Committee to 
consider conferring Honorary Life Membership 
upon any member. 

This matter has been listed for hearing before the Full 
Bench on 19 May 1987. 

A copy of the rules of the organisation and the 
proposed alteration may be inspected at my office, 815 
Hay Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979, or any person who satisfies the Full 
Bench that he has a sufficient interest or desires to object 
to the application may do so in accordance with 
Regulation 98 of the Industrial Relations Committee 
Regulations 1985. 

Dated at Perth this 31st day of March 1987. 

T. POPE, 
Deputy Registrar. 
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No. 355 of 1987. 

NOTICE is given of an application by the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch 
and the Metropolitan Laundry Employees' 
Industrial Union of Workers pursuant to section 72 
of the Industrial Relations Act 1979 for registration 
of an amalgamated organisation with the name 
"The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch". 

The rule of the proposed new organisation relating to 
the qualification of persons for membership is set out 
below:— 

4.—Eligibility for Membership. 
(1) The Union shall consist of an unlimited 

number of persons who are employed or who are 
usually employed in or in connection with any of the 
following industries or calllings, within the State of 
Western Australia:— 

(a) The manufacture, preparation or 
processing of butter, casein; cheese; ice 
cream; milk or yoghurt. 

(b) The manufacture or preparation of 
lacquer; of white lead; red lead; zinc or any 
other paints; of varnish and of synthetic 
resins or moulding powders (except those 
used in the manufacture of fibrous 
plaster). 

(c) The manufacture of plastics and fibreglass 
or substitutes therefore (excepting those 
used in the printing industry) or goods 
(excepting furniture) made therefrom or 
goods (excepting furniture) in the manu- 
facture of which plastics or fibreglass or 
substitutes therefor are used; photo- 
graphic supplies or materials; records; 
films; rolls, tapes; or any such like article 
used for reproducing purposes; floor tiles 
(excluding porcelain, ceramic and cement 
tiles); linoleum; stramit board, wall board 
(excepting fibrous plaster board or 
asbestos). 

(d) The manufacture, preparation, processing 
or treatment of coated abrasives, calico, 
canvas, hessian, jute or stockinet bags; 
blinds; brooms; brushes; candles; cork or 
cork products; cotton, felt or felt 
products; glycerin; insulation material 
including slagwool; pyrotechnics; rope; 
soap; soda; tarpaulins, tents; tobacco or 
tobacco products; twine; typewriter 
ribbons. 

(e) Photography except workers employed in 
motion picture production and film 
processing connected therewith. 

(f) deleted. 
(g) Ambulance and first aid attendants; home 

care aides (aged, destitute or disabled 
persons); kindergarten aides; animal 
welfare officers or workers; dancing 
instructors; house mistresses, masters and 
supervisors (excluding teachers — 
qualified or otherwise); domestic staff, 
groundsmen, gardeners and yardmen of 
convents, denominational schools, 
teachers' residentials, student residentials, 
colleges (excluding agricultural college and 
school hostels); parking attendants 
(excluding municipal employees); persons 
engaged in the sanding or treating of 
flooring; undertakers' assistants. 

(h) Marine yard employees; rag pickers, flock 
or cotton waste makers; wharf, jetty or 
ship's watchmen; wine saloon employees; 
wool scouring or fellmongery employees. 

(i) The drying and refining of salt; the 
handling of scrap metals; or wrecking or 
dismantling of plant or machinery for 
scrap salvage; reclamation of drums, 

(j) The making, manufacturing or repairing 
(including any process incidental to such 
making, manufacturing or repairing) of 
saddles, harness of all descriptions for 
horses and other animals, whip thongs, 
machine belting, trunks portmanteaux and 
bags, suit and attache cases, canvas and 
leather sporting goods, ladies' handbags, 
wallets and purses and all other articles or 
things made of canvas, fibre, leather, 
plastic, vulcanite or of any substitute 
material for any of the foregoing materials 
(other than boots, shoes, sandals and 
slippers). The term making, manufactur- 
ing or repairing shaE include such articles 
or portion of such articles as are made in 
metal or wood, including metal or wooden 
frames, corners or handles. 

(k) Tanning and leather dressing; handling, 
bagging or grinding of bark; the manufac- 
ture of bark and other tanning extracts; 
the manufacture of glue, gelatine, agar 
agar and adhesives; the washing or treat- 
ment of animal hair with tanning, 
dressing, dyeing or other treatment of furs 
and other skins. 

(1) Mounters, setters, chainmakers, swivel- 
makers, belt ring makers, repairers, ring 
makers, polishers, lappers, melters, 
refiners, bracelet and bangle makers, 
stampers, silversmiths, spinners, 
goldsmiths, gilders, chasers, engravers; 
watch, clock, clockwork, electric and 
spring dial clock makers, repairers, 
attendants and winders; jewellers' tool 
makers and optical technicans, lapidaries' 
spectacle makers, makers and renovators 
of electroplated ware (when working for 
jewellers or watchmakers), metal badge 
makers, jewel case makers, and all persons 
engaged wholly or partly in manufacturing 
or repairing jewellery, watches and clocks 
in any of the above branches. 

(m) The production (by total environmental 
methods) of game and poultry. 

Provided that no person employed in 
the foregoing industries in the capacity of 
clerk, storeman, packer, despatch hand, 
or member of the sales staff shall be 
eligible for membership. 

Provided further that no person 
employed in any of the industries or 
callings mentioned in paragraphs (a)-(m) 
of this rule shall be eligible for membership 
by reason only of being employed in work 
of such kind as would; if he had been so 
employed on 12 February 1957, have made 
him eligible for membership of any of the 
following industrial unions of workers, 
viz:— 

Amalgamated Metal Workers' Union 
of Western Australia. 

Australasian Society of Engineers 
Industrial Union of Workers, Western 
Australian Branch. 

Transport Workers' Union of 
Australia, Industrial Union of Workers, 
Western Australian Branch. 

The Federated Engine Drivers' and 
Firemen's Union of Workers of 
Western Australai. 

Australian Workers' Union, West 
Australian Branch, Industrial Union of 
Workers. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 417 

The Breweries and Bottle-Yards 
Employees' Industrial Union of 
Workers of Western Australia. 

The United Furniture Trades 
Industrial Union of Workers, WA. 

The Operative Painters and 
Decorators Union of Australia, Western 
Australian Branch, Union of Workers. 

The Food Preservers' Union of 
Western Australia, Union of Workers. 

Printing and Kindred Industries 
Union, Western Australian Branch, 
Industrial Union of Workers. 

The West Australian Shop Assistants 
and Warehouse Employees' Industrial 
Union of Workers, Perth. 

The West Australian Clothing and 
Allied Trades Industrial Union of 
Workers, Perth. 

The Civil Service Association of 
Western Australia Incorporated. 

The Plumbers and Gas Fitters 
Employees' Union of Australia, West 
Australian Branch, Industrial Union of 
Workers. 

United Timber Yards, Sawmills and 
Woodworkers Employees' Union of 
Western Australia. 

The Boot Trade of Western 
Australia, Union of Workers, Perth. 

West Australian Amalgamated 
Society of Railway Employees' Union 
of Workers. 

The Royal Australian Nursing 
Federation (Western Australian 
Branch) Industrial Union of Workers, 
Perth. 
And in addition the Union shall consist 

of an unlimited number of persons who 
are employed by the St John Ambulance 
Association for the purpose of operating 
first aid and/or ambulance services, and 
who hold a first aid certificate as a 
necessary condition of that employment. 

(n) The artificial fertiliser industry, and/or 
the production of acids for commercial 
purposes; and/or in connection with any 
bonemill, animal manure, phosphate, 
superphosphate, compost, bird manure, 
fish fertiliser, sea-weed, lime or other 
mineral processing, and/or 

(o) Other chemical industries including 
potash, arsenical-compound, alumina, 
sodium, sodium-sulphate, salt petre, 
antimony-ore, woodmeal, borax, 
potassium-chloride, potash-muriate, 
potassium-nitrate, ammonium-nitrate, 
golden-sulphide-of-antimony, sulphate- 
of-iron, tirsodium-phosphate, didalcic- 
phosphate, formalin, phosphoric-acid, 
acetic-acid, muriatic-acid, sulphorous- 
acid, puritic-acid, lime-sulphur, hypo- 
sulphite-of-soda, limil, caustic-soda, 
sulphate-of-copper, carbon-tetra- 
chloride, black-hypo, derris-products, 
mineral wool, manganese-sulphate, 
agresan, copper-carbonate, copper-oxy- 
chloride, carbon-bi-sulphide, nicotine- 
sulphate, copper-sulphate, arsenate of 
lead, arsenate-of-calcium alunite, 
glauconite, silicia-products, alkali- 
chlorites, chlorine, soluble-alkali silicates, 
stannic-chlorids, hydrochloric-acid, 
sulphuric-acid, nitric acid, arsenic 
pentoxide, arsenic-acid, phenol-process- 
ing, beta-naphthol, ammonium-chloride, 

ammonium-sulphate, ether-andethyl- 
chloride, calcium, aluminium and - zinc- 
sterrates, phthallicanhydride, sodium-bi- 
sulphite, sodium arsenate, lactic-acid, 
sulphanilamide, phosphate-compounds, 
sulphur dioxide, carbon-di-oxide, 
carbolic-acid, formaldehyde, fungicides, 
insecticides, veterinary medicines, 
synthetic hormones, solvents, power 
alcohol, alkali, synthetic ammonia, 
bleaching powder or liquid, liquid cattle 
dips, stock-licks, marking fluid, speddo, 
milk oil fluid, branding liquid, tricalos, 
stock food, itch fluid, foot rot paste, 
blowfly repellant, molasses, manufacture 
or processing, but excluding pharma- 
ceutical or food processing works, in 
Western Austalia, excluding that portion 
of the State comprised within the 
Kimberley Land Division. 

Provided that no person employed in 
any of the industries mentioned in 
paragraphs (n) and (o) of this Rule shall be 
eligible for membership if he is eligible to 
be a member of the — 

(i) Transport Workers' Union of 
Australia, Industrial Union of 
Workers, Western Australian 
Branch. 

(ii) Austrahan Workers' Union, West 
Australian Branch, Industrial 
Union of Workers. 

(iii) The Western Australian Carpenters 
and Joiners, Bricklayers and 
Stoneworkers Industrial Union of 
Workers; or 

(iv) Any other Union registered under 
the provisions of the Industrial 
Arbitration Act 1979 in accordance 
with the Constitution of any such 
Union as registered on 8 May 1946. 

(p) The making of aerated waters, fruit juices 
and cordials. 

(q) The occupation of teachers' aides, 
(r) Assistants employed by the Public Health 

Department in community health work, 
(s) Persons employed by the Slow Learning 

Children's Group of Western Australia 
(Inc) in the calling of the training and care 
of intellectually or physically handicapped 
people as represented by the classifications 
of Cottage Parent or Social Trainer or 
similar classifications however called, 

(t) Persons employed in community health 
work by non-Government Aboriginal 
Agencies other than persons who work in a 
professional, administrative or clerical 
capacity, and other than registered nurses, 
but not excluding enrolled nurses, 

(u) Persons employed in child minding 
centres; day nurseries; pre-school centres; 
health or physical culture studios other 
than registered nurses, but not excluding 
enrolled nurses. 

(v) Persons employed in the laundry trade. 
(2) In addition to the foregoing, the Union shall 

consist of an unlimited number of persons who are 
employed, or who are usually employed by the West 
Australian Government in the Department of Water 
Supply, Sewerage and Drainage and the 
Metropolitan Water Supply, Sewerage and 
Drainage Board. 

(3) In addition to the foregoing, the Union may 
admit to membership any person who is employed, 
or who is usually employed, in any hospital in the 
State of Western Australia other than persons being 
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trained as nurses in registered training schools or 
persons who are employed as nurses and who are 
registered or are entitled to be registered under the 
Nurses' Registration Act 1922, or the Health Act 
1911-1923; provided that this exclusion shall not be 
deemed to included enrolled nurses or pupils 
undergoing training as enrolled nurses; provided 
that the word "Hospital" shall not be deemed to be 
a hospital for the insane within the meaning of the 
Lunacy Act 1901-1920 so far as nurses (attendants) 
are concerned and provided further that no person 
shall be eligible for membership of this Union who, 
except as hereinafter provided, is a member or is 
eligible for membership of any of the following 
unions: 

The Metropolitan and South- 
western Federated Engine Drivers and 
Firemen's Union of Workers of 
Western Australia. 

Western Australian Amalgamated 
Society of Carpenters and Joiners' 
Association of Workers. 

The West Australian Plumbers and 
Sheet Metal Workers' Industrial Union 
of Workers, Perth. 

The West Australian Plumbers and 
Sheet Metal Workers' Industrial Union 
of Workers (Fremantle Branch). 

Amalgamated Engineering Union of 
Workers, Kalgoorlie Branch. 

Eastern Goldfields Federated Engine 
Drivers and Firemen's Union of 
Workers of Western Australia. 

The Federated Engine Drivers and 
Firemen's Association of Australasia 
West Australian Branch Association of 
Workers. 

Nothing herein contained shaU deprive the 
Union of the exclusive right to admit to 
membership any person now or hereafter 
employed as a boiler attendant, carpenter, 
electrician, bricklayer or plumber at any hospital 
at which at 1 September 1947 any member of the 
Hospital Employees' Industrial Union of Workers, 
WA Coastal Branch, or the Hospital and Asylum 
Employees' Industrial Union of Workers, Eastern 
Goldfields Branch, was employed in all or any of 
such avocations. 

For the purposes of this rule, the term 
"hospital" shall include — 

(a) Establishments which, by virtue of their 
occupants, qualify for the payment of a 
personal care subsidy or are otherwise 
subsidised under the provisions of the 
Aged or Disabled Persons Homes Act 
1954-1974. 

(b) Establishments licensed and subsidised 
under the provisions of the Mental Health 
Act. 

(c) Establishments known as Princess 
Margaret Hosptial for Children, Sir James 
Mitchell Spastic Centre, N'Gal-a Mother- 
craft Training Centre, The Braille 
Hospital, Hawkevale, Nadezda, Homes of 
Peace, or other establishments of the same 
or like nature as the foregoing. 

The provisions of this subrule shall not apply to: 
(a) Persons who work in Professional, 

Administrative and Clerical capacities. 
(b) Persons employed in any classification 

which, at the 1st day of July 1982, was 
covered by an award or a deemed consent 
award to which the Hospital Salaried 
Officers' Association of Western 
Australia (Union of Workers) was a party. 

(4) In addition to the foregoing, the Union shall 
consist of an unlimited number of persons who are 
employed or who are usually employed in or in 
connection with any of the following industries or 
callings, within the State of Western Australia:— 

(a) Cleaner, caretaker, lift attendant, window 
cleaner, watchman, charwoman, usher, 
door keeper, gatekeeper, porter, janitor, 
day or night patrolman, security officer, 
attendant in ladies' retiring rooms, and 
attendant in libraries, art galleries, 
museums, and car parks; persons 
employed as gardener, gardeners labourer, 
maintenance man, maintenance labourer, 
groundsman and home economics maid, 
by the Education Department, the West 
Australian Institute of Technology, the 
University of Western Australia, any other 
Tertiary Education Institutions, and the 
Department of Agriculture; the following 
classifications of persons employed in 
National Parks and Zoological Gardens; 
keeper, gardener, gardeners labourer, 
maintenance man, maintenance labourer, 
groundsman, aquarist and ranger; the 
following classifications of workers 
employed by the Public Works Depart- 
ment Mowing Services; gardener, 
gardeners, labourer, maintenance man, 
maintenance labourer, groundsman, 
power mower operator, tractor mower 
operator and leading hand. (Provided that 
the term gardener shall include 
horticulturist.) 

(b) Provided that no person who would be 
eligible for membership pursuant to 
subrule (4)(a) and who is eligible to be a 
member of an industrial union of workers 
in accordance with the rules of such union 
as constituted and duly registered under 
the Industrial Arbitration Act 1912, as at 
the 1st day of September 1932 shall be 
admitted as a member of this Union but a 
person employed in any of the callings 
mentioned in subrule (4)(a) hereof by a 
contractor engaged in the industry or 
industries in connection with which this 
union is registered shall, notwithstanding 
the foregoing, be eligible for membership 
of this union. 

(5) In addition to the foregoing, the following 
persons shall be eligible for membership: 

(a) Any graduate of a University or College of 
Advanced Education, or Child Care 
Certificate Course or equivalent who — 

(i) holds a certificate, diploma or 
degree specialising in early 
childhood care and/or education; 
and 

(ii) is or usually is actively engaged in 
teaching and/or caring for children 
under the age of six years. 

(b) Any teacher with qualifications equivalent 
to that outlined in paragraph (a) of subrule 
(5) hereof, approved by the Australian 
Early Childhood Association and who is 
or usually actively engaged in teaching 
children under the age of six years. 

(c) Any teacher who holds a certificate of a 
Teachers' Training College approved by 
the Australian Early Childhood 
Association and who is or usually is 
actively engaged in teaching children 
under the age of six years. 

(d) Any other graduate of a course in early 
childhood education at a University or 
College of Advanced Education who it is 
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considered would assist the union to attain 
its objectives. The nomination of such a 
proposed member shall be proposed and 
seconded by two financial members of the 
Union and shall be submitted in writing to 
the Executive and, if unanimously 
approved, submitted in writing to a 
general meeting of the Union for 
ratification. 

(e) Provided that no person who would be 
eligible for membership pursuant to 
subrule (5) and who is, or who is eligible to 
be, a member of the Independent Schools 
Salaried Officers' Association of Western 
Australia, Industrial Union ofWorkers, as 
registered with the Western Australian 
Industrial commission shall be eligible to 
become a member of this Union. 

(f) Any person who holds a recognised 
qualification in early child care and who is 
or usually is actively engaged in the care of 
chUdren under normal primary school age 
unless that person is or is eligible to be a 
member of the Civil Service Association of 
Western Australia Incorporated or the 
Royal Australian Nursing Federation 
(Western Australian Branch) Industrial 
Union of Workers, Perth as registerd on 
the 29th day of June 1973. 

(g) Any graduate with early childhood 
education qualifications as specified in 
paragraphs (a)-(f) of subrule (5) hereof 
who is or is usually engaged in adminis- 
tration or supervision of services for 
education or care of children under the age 
of six years. 

(h) Any graduate with early childhood 
education qualifications as specified in 
paragraphs (a)-(f) of subrule (5) hereof 
who is or is usually engaged in tutoring or 
lecturing to students of childcare or early 
childhood education. 

(i) Any student enrolled at a University or 
College of Advanced Education in a 
course of early childhood education or in a 
Child Care Certificate Course at an 
approved institution is eligible to become a 

student member. These members shall not 
be eligible to exercise a vote or to hold 
office. The subscription payable by the 
student member shall be $5.00 per annum 
or such other sum as determined by the 
Executive from time to time. 

(j) Any person who, though not usually or 
oridinarily engaged in teaching and/or 
caring for children under the age of six 
years is a qualified person as defined in the 
foregoing subrules relating to union 
membership with an intrest in the care and 
education of young children who is not 
working in an area covered industrially by 
this union is eligible to become a 
complementary member. These members 
shall not be eligible to exercise a vote or to 
hold office. The subscription payable by a 
complementary member shall be $10.00 
per annum or such other amount as is 
determined by the Executive from time to 
time. 

(6) Together with such other persons whether 
employed in the foregoing industries or not as have 
been appointed officers of the Union. 

Provided further that in respect of all of the 
foregoing no person shall be eligible to become a 
member, who is not an employee within the meaning 
of the Industrial Arbitration Act 1979. 

This matter has been listed before the Full Bench on 
the 19th day of May 1987. 

A copy of the rules of the proposed new organisation 
may be inspected at my office at 815 Hay Street, Perth. 

Any organisation registered under the Industrial 
RelationsAct 1979 or any person who satisfies the Full 
Bench that he has a sufficient interest may object to the 
registration of the organisation by giving notice of the 
objection in accordance with Form 22 within 21 days of 
the publication of the Industrial Gazette in which notice 
of the application is advertised and otherwise the 
provisions of regulation 74 apply with respect to any 
objection to the registration. 

Dated at Perth this 6th day of April 1987. 

T. POPE, 
Deputy Registrar. 
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Section 51 — 

No. 1195 of 1986. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

INDUSTRIAL RELATIONS ACT 1979. 

Division 3 — General Orders — 
Section 51 — Consideration of National Wage 

Decision on Commissioners' Own Motion. 

Trades and Labour Council of Western Australia and 
Confederation of Western Australia Industry (Inc) 
and Others. 

STATE AWARDS. 

Various Occupations. 
Various industries in the State of Western Australia. 

Before the Commission in Court Session at Perth. 
Chief Commissioner B.J. Collier, 

Senior Commissioner G.G. Halliwell, 
and Commissioner G.'J. Martin. 

The 25 th day of March 1987. 

State Wage Case — Consideration of National Wage 
Case 1987 — Wage Fixation Principles adopted 
including two tier system — $ 10. (X) per week granted 
under first tier subject to commitment by unions to 
Principles (Wage Fixation). 

THE CHIEF COMMISSIONER: This is the unanimous 
decision of the Commission in Court Session. 

These proceedings were instituted by the Commission 
of its own motion pursuant to section 51 (2) of the 
Industrial Relations Act 1979. That section requires that 
whenever a National Wage Decision is made by a Full 
Bench of the Australian Conciliation and Arbitration 
Commission (Australian Commission) the Commission 
shall consider that decision and, unless it is satisfied that 
there are good reasons not to do so, shall make a general 
order giving effect to that National Wage Decision in 
such manner and subject to such conditions as it 
considers appropriate in awards in force under the Act. 

Before any order can issue, however, the Trades and 
Labor Council of Western Australia (The Council), the 
Confederation of Western Australian Industry 
(Incorporated) (The Confederation), The Australian 
Mines and Metals Association (Incorporated) (AMMA), 
the Minister of Labour, Productivity and Employment 
and any other person, who in the opinion of the 
Commission, has a sufficient interest in the matter must 
be afforded an opportunity to be heard in relation 
thereto. 

On 11 and 14 March 1987, the Commission advertised 
in a daily newspaper circulating throughout the State 
that it would convene on 19 March 1987 to consider a 
decision of the Full Bench of the Australian 
Commission, entitled National Wage Case March 1987, 
delivered on 10 March 1987. 

The background to that Federal decision is well known 
but requires some attention for the purposes of the 
record. On 26 June 1986 the Australian Commission 
adopted Wage Fixation Principles which were intended 
to operate for a period of two years. It awarded a 
National Wage increase of 2.3 per cent in relation to the 
CPI increase for the September and December 1985 
quarters to operate from the first pay period beginning 
on or after 1 July 1986 and stated that the next National . 
Wage adjustment was expected to operate six months 
later. In retaining the structured centralised system the 
Australian Commission made only minor changes to the 
Principles of the previous package and introduced a new 
Principle 12 — Economic Incapacity (Print G3600). 

On 2 July 1986 the Commission in Court Session 
considered that National Wage Decision and made a 
General Order giving effect to it in awards in force under 
the Act (66 WAIG pp. 1139/49). 

In November 1986 the Australian Council of Trade 
Unions (ACTU) made an application for a 6.7 per cent 
increase in wages and salaries and on 14 November 1986 
the Australian Commission decided that a number of 
matters should be joined to the ACTU application. 
These matters were:— 
* A number of applications seeking "supplementary 

payments". 
* An application to review the Principles of Wage 

Fixation established by the Commission in its 
decision of 26 June 1986. 

53991—1 
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* An application to have superannuation "fully 
considered in the context of a review of the 
Principles of Wage Fixation"; and 

* A number of applications intended to provide the 
vehicle for a test case on the removal of the Annual 
Leave Loading in Federal Awards. 

In its reasons for decision issued on 23 December 1986 
the Australian Commission rejected the 6.7 per cent 
wages claim stating that such an increase was not 
sustainable in the current economic circumstances. It 
said that the state of the economy was unlikely to 
improve sufficiently in the immediate short term so as to 
allow adjustment of award wages every six months based 
on the relevant quarterly movements in the consumer 
price index as provided by the current Principles. It saw 
merit in the proposal for a two-tiered system of Wage 
Fixation notwithstanding considerable differences 
between the major parties as to the nature and detail of 
the proposal and referred the parties into conference to 
discuss:— 

(i) the quantum of any wage adjustment if any; 
(ii) the ceiling which should be prescribed for 

adjustments under the second tier Principle; 
(iii) the content of the Principles. 

The Australian Commission said that further 
discussion needed to take place on whether the existing 
Principle 3 — Superannuation should remain in its 
current form or whether Superannuation should be 
subject to arbitration. It was prepared to consider a 
Principle providing for the inclusion of supplementary 
payments in Federal awards as part of a carefully 
controlled process to address the position of lower paid 
workers in the current economic circumstances. It 
rejected the applications which sought the abolition of 
the annual leave loading of Federal awards (Print 
G6400). 

Subsequent to that decision conferences were con- 
ducted on 16 and 28 January 1987 at which the parties 
discussed the quantum of any general wage adjustment, 
the ceiling which should be prescribed for adjustment 
under the second tier and the content of the Principles. 
Areas of agreement and disagreement were clarified and 
the Australian Commission re-listed the matters for 
hearing. Further submissions were made commencing 5 
February 1987. 

In its decision delivered on 10 March 1987 the Full 
Bench of the Australian Commission made widespread 
changes to the present system of Wage Fixation. 
Foremost amongst these were:— 
* The introduction of a two-tier system. The first tier 

referred to the amount which should be distributed 
as a general increase to all wages and salary earners 
and was assessed at $10.(X) per week to operate from 
the first pay period commencing on or after 10 
March 1987. 
The second tier refers to the amount available for 
adjustments in wages and salaries in accordance 
with a series of Wage Fixation Principles. 

The Australian Commission emphasised a number of 
matters which are fundamental to the operation of the 
second tier. They are:— 

(i) The need for genuine flexibility in the operation 
of the tier within the limits determined. 

(ii) The results must depend on the facts in 
particular cases and on the particular circum- 
stances of the industries or enterprises being 
considered. 

(iii) It is not envisaged that second tier increases will 
be uniformly distributed or that the dates of 
operation will be the same. 

(iv) It is not intended that any decisions will operate 
retrospectively. 

(v) The Commission will arbitrate on any or all of 
the issues that may arise in the application of 
second tier Principles but must satisfy itself that 

conciliation is not likely to lead to a resolution 
to the claims before being prepared to 
arbitrate. 

(vi) No improvements in pay or conditions under 
the second tier Principle will result in an 
increase in costs exceeding four per cent of 
wages and salaries. Subject to agreement 
between the parties concerned and the 
processing of such agreement in accordance 
with the appropriate Principle, increases not 
exceeding the four per cent ceiling may be 
approved from a date to be fixed by the 
Commission. 

(vii) Failing agreement between the parties 
concerned, the Commission will arbitrate in 
accordance with the relevant Principle or 
Principles, and, in such cases, the Commission 
will award no more than two per cent to operate 
from a date no earlier than 1 September 1987 
and no more than a further two per cent to 
operate from a date no earlier than 1 July 1988. 

(viii)The effects of the second tier will be staggered 
well into 1988 and beyond and it is reasonable 
to suppose that the flexibility underlying the 
application of the second tier will be 
accompanied by greater productivity than 
might otherwise occur. 

* A significant change to the Wage Principles 
including a new Principle entitled Restructuring and 
Efficiency. This Principle will allow for increases in 
rates of pay or improvements in conditions of 
employment if they can be justified as a result of 
measures implemented to improve efficiency in both 
the public and private sectors. These measures may 
be:— 
(i) Changes to work practices and changes to 

management practices which are accepted as an 
integral part of an exercise conducted in 
accordance with the Principle. 

(ii) Other initiatives, including action to reduce 
demarcation barriers, advance multi-skilling, 
training and re-training, and broadbanding. 

(iii) Changes to working patterns. 
This Principle shall be subject to the second tier 
ceiling. 

* The Work Value Principle will remain but there will 
be no double counting as the consequence of 
changes effected under the new Restructuring and 
Efficiency Principle. 

* The prohibition on granting new supplementary 
payments will be removed and arbitration may be 
embarked upon where agreement cannot be 
achieved. The second tier ceiling applies to 
supplementary payments. 

* The Superannuation Principle has been modified. 
The Australian Commission will continue to certify 
agreements or make consent awards. However, 
when negotiations and conciliation are exhausted 
arbitration may be resorted to. In any such 
arbitration the Commission will award new or 
improved benefits not exceeding the equivalent of 
1.5 per cent of ordinary time earnings to operate no 
earlier than 1 January 1988 and no more than a 
further 1.5 per cent to operate no earlier than 1 
January 1989. Superannuation will not be included 
in the second tier but it will be taken into account in 
the Australian Commission's assessment of the 
maximum labour cost increases that can be 
sustained during the life of the new package and 
from which the first and second tier portions are 
derived. Certain aspects of superannuation, 
particularly the question of what fund or funds 
superannuation contributions should be paid into 
require further consideration. The Commission will 
convene a conference for that purpose. 
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* The Standard Hours Principle will not be subject to 
the restrictions imposed by the second tier ceiling 
provided that the cost impact of the shorter working 
week is minimised. 

* Except for the flow-on of test case provisions, 
applications for changes in conditions of employ- 
ment other than provided elsewhere in the Principles 
will be considered in the light of their cost implica- 
tions both directly and by flow-on and will be 
subject to the second tier ceiling. 

* The Anomalies and Inequities Principle has not 
been changed in substance although future claims 
will be bound by the second tier ceiling. 

* Claims for catch-up to the metal industry standard 
and adjustment of paid rates Awards to establish an 
equitable base may be processed as anomalies pro- 
vided such claims are lodged by 1 September 1987. 
Although the existing Principle for paid rates 
awards will remain it will do so pending the outcome 
of a conference to be called to consider a number of 
specified matters. 

* The First Awards and Extensions to Existing 
Awards Principle has been changed to give effect to 
a minimum rates and supplementary payment 
structure and to the decision that, on those 
occasions where increases occur as a result of the 
application of the Principle, such increases will be 
subject to the second tier ceiling. 

* The existing Economic Incapacity Principle has 
been amended slightly to take account of the two 
tiered system. 

* A further conference of the parties to the National 
Wage Case proceedings will be convened in October 
1987 to consider whether a further increase in the 
first tier should be awarded during the period of 
operation of the package. Such an increase, if any, 
will not exceed the equivalent of a 1.5 per cent 
increase in wages and salaries. 

* The new package will operate until the next review is 
completed and that review will commence in May 
1988. 

* Matters presently before the Australian 
Commission, however constituted, will be subject to 
the new Principles except those matters which are 
substantially part heard. 

The Council, AMMA and the Minister all agree that 
the decision of the Australian Commission is a National 
Wage Decision for the purposes of section 51 of the Act 
and that the Commission should make a General Order 
giving effect to that decision. Each expressed views, 
however, on aspects of the decision and made 
suggestions as to the manner in which it should be imple- 
mented in awards of this Commission. The Confedera- 
tion expressed some reservation that the decision met the 
definition of a National Wage Decision as expressed in 
section 51(1) (c) of the Act in view of a proposed meeting 
of ACTU affiliates to consider the decision and a lack of 
acceptance of the Commitment Principle at this time. 
While not opposing the issuance of a General Order it 
cautioned that it should be delayed until it became clear 
that the Federal decision will apply generally to awards 
made under the Commonwealth Act. Like the other 
section 50 parties the Confederation expressed views on 
matters decided in the National Wage Decision 1987 and 
the applicability of some facets of the proposed Wage 
Principles in this jurisdiction. 

We acknowledge the point raised by the Confedera- 
tion. However, the situation now is not materially 
different from that which has faced the Commission and 
the parties on previous occasions. When section 51 pro- 
ceedings have taken place following a decision of the 
Australian Commission there has not been any certainty 
that the Federal decision would apply generally to awards 
under the Commonwealth Act. Nevertheless, the 
Commission has considered the Federal decision and 
reached its conclusions in the knowledge that no order 

would issue until it was satisfied that the criteria of 
section 51 (1) (c) had been met. We propose to follow 
that course on this occasion. 

Subject to the foregoing we are quite satisfied that 
good reasons do not exist for the Commission to decline 
to issue a General Order which will give effect to the 
National Wage Decision 1987. Indeed, we endorse the 
philosophy behind the decision and see it as presenting a 
new opportunity for employers and employees to work 
together in consultation and co-operation with a view to 
lifting productivity for their mutual advantage and that 
of the Nation. Like the Australian Commission we 
consider that nationally agreed guidelines may assist the 
proper processing of enterprise based restructuring and 
efficiency exercises but stress that if the overall objective 
of increased productivity is to be achieved then it is 
primarily at the enterprise level that the work needs to be 
done. It is not beyond the ingenuity of management and 
the workforce to improve the nation's competitiveness in 
the interests of all Australians. 

We turn now to consider the matters raised by the 
parties in relation to the package introduced by the 
Australian Commission. They are discussed under the 
headings set out in the new Principles. 

Wage Adjustments. 
First Tier. 

Subject to receipt of the necessary commitment there 
will be an increase of $10.00 per week to adult rates in all 
awards. The General Order to issue will operate from the 
same date as that decided by the Australian Commission. 
That date was announced as the beginning of the first 
pay period commencing on or after 10 March 1987. 
However, should the operative date change as the result 
of any further consideration by the Australian 
Commission the change will be reflected in the General 
Order. As stated by the Commission in Court Session in 
the November 1985 State Wage Case the operative date is 
one of the elements of a National Wage Decision and we 
are obliged to give effect to it unless we are satisfied that 
there are good reasons not to do so (66 WAIG pp. 4/5). 
We are not so satisfied. 

In the Junior Workers' Case (65 WAIG pp. 1331/1348) 
we were informed of diversity in the historical basis for 
the fixation of junior rates in awards and thus we 
conclude that those awards which express junior rates in 
monetary amounts will need to be examined to determine 
the increases to be awarded. The Confederation advised 
that few awards were involved and the task would not be 
great. Accordingly we ask the section 50 parties to confer 
immediately with a view to reaching agreement on all 
junior rates within the next 14 days. 

We consider that adult annual salaries should be 
increased by $522. This is the figure derived from the 
adopted of the formula used traditionally in the public 
sector of this State. 

All parties agree that the adult minimum wage should 
be increased. That wage will be adjusted by $10.00 per 
week to $216.90. 

We do not adopt the suggestion of the Council that 
shift penalties which are expressed in money terms 
should be increased by 15 per cent of $10.00 It is our view 
that the section 50 parties should carry out a similar 
exercise as has been suggested for junior workers and 
within the same time frame. For fairness between shift 
workers adjustments of rates for shift work which are 
expressed in money terms should take place fromatihe 
same date as those expressed in percentage terms. 

The Council raised the question of how the $10.00 per 
week increase should be applied in those awards which 
did not prescribe standard hours and expressed only 
hourly rates of pay. We can find only two awards in that 
category and suggest that the section 50 parties confer on 
the matter. Mr Commissioner Martin will be available to 
assist in any case of disagreement in this or the two other 
matters aforementioned. 



438 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

Part of the overall package includes the calling of a 
conference in October 1987 to consider whether a further 
increase in the first tier should be awarded. Should any 
increase be awarded section 51 proceedings will be re- 
instituted. 

Second Tier. 
We have highlighted a number of matters earlier in 

these reasons which are fundamental to the operation of 
the second tier. It is sufficient to re-emphasise that access 
to the second tier should be based on a proper case being 
established on its merits. The second tier is not intended 
to justify a universal and equal labour cost increase. 

The Commission was urged by the Council not to 
adopt paragraph (d) of the Second Tier Principle that the 
Commission will not award retrospectivity in relation to 
any second tier increase. Reference was made to the 
limited powers expressed in section 39 of the Act and to 
an injustice that could occur if restructuring took place in 
a national company and any resultant wage increase 
from the application of the Restructuring and Efficiency 
Principle in Western Australia lagged behind a 
corresponding increase in the Federal jurisdiction. We 
are not persuaded by that argument to depart from the 
Australian Commission's edict. Indeed it is pertinent to 
stress that the primary consideration will be changes 
which take place at enterprise level right here in Western 
Australia. In that regard we endorse what was said by the 
Commission in Court Session in the Nurses (Public 
Hospitals) Case last December in relation to nexus and 
remind parties that — 

We reject the contention that the establishment of 
an equitable base with one or a number of awards in 
other States enables rates in this State to move auto- 
matically as a consequence of further movement in 
those States. The base is established for the applica- 
tion of decisions made under section 51 of the Act 
and for nothing more. If changes are made to the 
rates which were used as the equitable base yardstick 
that might be sufficient reason for further move- 
ment in this State but if and only if the reasons for 
change elsewhere exist here also. 

(Decision 23 December 1986 — unreported.) 
Reference was also made to the meaning of paragraph 

(a) in this Principle which reads:— 
(a) No improvement in pay or conditions under 

the second tier principle will result in an increase in 
costs exceeding four per cent of wages and salaries. 

The Confederation distinguished this terminology 
from that mentioned under First Tier and the Super- 
annuation Principle. AMMA forecast that difficulties 
could arise in the understanding of the ceiling level which 
embraces all labour costs not only those of wages and 
salaries. The Minister saw the four per cent ceiling as a 
gross rather than nett cost and an average rather than an 
actual figure. He envisaged some employees perhaps 
receiving more than four per cent and others less as the 
result of a second-tier claim. The Council also saw the 
interpretation of the ceiling as open to argument. We 
think that it would be imprudent to make any 
pronouncement on the meaning of those words now. It is 
sufficient to say that it is the clear intention of this 
Commission that the four per cent ceiling in the second 
tier is the same ceiling as that fixed by the Australian 
Commission. 

Despite strong representations to the Australian 
Commission that no exceptions should be made with 
respect to any second tier principle that tribunal 
acknowledged that exceptions could occur. Although 
stressing that they would be rare the Australian 
Commission saw the possibility of the odd claim for an 
increase in excess of the second tier ceiling or one seen to 
be a valid exception to any second tier principle. It 
considered that it would be realistic for them to be 
processed through the Anomalies Conference. Notwith- 
standing similar arguments advanced by the employers in 
these, proceedings we also consider that rare circum- 
stances could justify the granting of a claim which, on its 

face, was above the ceiling or outside the second tier 
principle. If such a claim ever arises it will be processed 
through (a) (i) of the Anomalies and Inequities Principle. 

Commitment. 
We make it perfectly clear that unless a union gives the 

undertaking which the Commission requires it will not 
benefit in any way from the proposed package. 

We have carefully weighed the arguments of the 
parties and have decided that unions in this State should 
be required to give a similar type commitment to that 
proposed for their Federal counterparts. That commit- 
ment must be in the following terms — 

The (name of union) accepts that any claim for 
improvements in pay and conditions must be pro- 
cessed in accordance with the Principles enunciated 
by the Commission in Court Session on 25 March 
1987. For the period of operation of the package this 
union will not pursue any extra claims, award or 
overaward, except in compliance with the 
Principles. 

The restriction placed on an employer by the General 
Order in 1983 not to increase labour costs without the 
consent of the Commission appears to have been 
effective. We see little point in deleting that clause and 
replacing it by a clause transferring the restraint to the 
union. It can be removed without difficulty in the future 
if the need arises. 

Much discussion took place about what was described 
as a de facto principle of this Commission. The Council 
saw tis as appropriate for consideration under 
"Commitment" and asked that the observation of this 
Commission that claims by employers to worsen 
conditions should be subject to similar tests as those 
confronting unions which seek increases be elevated to 
the status of a Principle. This was strenuously opposed 
by the Confederation which sought its end as a principle 
of any sort. It argued that the Principles were based on 
the concept of there being claims for increases during a 
time of restraint not on a wage and conditions freeze. It 
was submitted that the so-called de facto principle was at 
variance with what was being applied elsewhere in 
Australia. 

AMMA said that a continuation of the de facto 
principle would inhibit the proper application of the 
Restructuring and Efficiency Principle. Accordingly, it 
was not open to the Commission to continue to 
countenance it. 

Those submissions and the Restructuring and 
Efficiency Principle cause us to review what we said on 
this subject as recently as July 1986. We can envisage 
situations where improved efficiency and productivity 
might involve a change in conditions or practices which 
are award provisions. Such changes may be agreed to by 
employees in consideration for second tier increases. We 
are mindful also of the view of the Australian 
Commission that employers should not be prevented 
from making applications to change existing principles 
although it stressed that a strong case would need to be 
established before existing award provisions would be 
reduced whether those provisions were introduced by 
consent or arbitration. Whether this package holds 
together will depend to a large extent on the goodwill of 
employer and employee alike and the role played by their 
industrial representatives. Co-operation and consulta- 
tion not confrontation is the key to its success. In second 
tier claims based upon the Restructuring and Efficiency 
Principle changes in award provisions may well be part of 
the overall arrangements and may not be seen as a 
worsening of conditions in an exercise of that nature. 
However, we see no reason to change the views on this 
subject expressed by the Commission in Court Session on 
several occasions since 1983. The general rule may be 
departed from for good and cogent reasons but a 
pernicious claim from an employer could be fatal to the 
delicate fabric of the package and will not be entertained 
in this Commission. 
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Restructuring and Efficiency. 
This principle is clearly the main vehicle for access to 

second tier increases and has been discussed to a great 
extent elsewhere in these Reasons. We see applications 
for conferences pursuant to section 44 of the Act as the 
principal means of processing a claim in the 
Commission. Orders can issue in accordance with 
subsection 8 (a) of that section binding only those parties 
who consent thereto. In the absence of agreement on 
specific aspects of an exercise the claim can be referred 
for hearing and determination. We acknowledge that 
some disagreements in this area may not be within the 
powers of the Commission to adjudicate upon but each 
case would need to be considered on its merits and in 
accordance with edicts of this Commission on the subject 
of managerial prerogative. 

Some matters need re-emphasising. No increases 
should be paid before a restructuring and efficiency 
exercise is implemented. This principle must not provide 
a vehicle for bogus wage increases or other sham arrange- 
ments. We endorse the views of the Australian 
Commission that consequences that must be avoided 
include the following:— 

It would be unacceptable for a plant restructuring 
exercise which was accompanied by labour force 
adjustments to have as its consequence a levelling- 
up of rates of pay. This could happen if priority was 
given to the maintenance of relativities; 

It would also be unacceptable for an agreement to 
be put forward in purported reliance on the 
principle in circumstances where there has been no 
genuine restructuring exercise; 

The objectives of the principle should not be 
confused with the obligation to fulfil normal work 
requirements. We do not consider that a restructur- 
ing and efficiency exercise is an appropriate 
description of changes leading to no more than 
compliance with terms of employment; and 

A restructuring and efficiency exercise may 
identify award classifications that are no longer 
appropriate, but it would be contrary to the purpose 
of the principle if obsolete award provisions were 
retained. 

Like the Australian Commission we stress that the 
changes must be genuine, be designed to improve 
efficiency and enhance productivity and generally be 
consistent with the needs and requirements of the 
industry or enterprise concerned. 

Agreements reached under this principle or increases 
awarded by the Commission are subject to the second tier 
ceiling and all increases will be applied prospectively. 

The Commission wiE guard against any possible 
double counting with changes effected in a work value 
exercise. 

Work Value Changes. 
Neither the section 50 parties nor the Commission see 

any need to vary the Principles proposed by the 
AustraEan Commission. 

Supplementary Payments. 
Naturally the text of this Principle is written with the 

Federal award system in mind and the Council suggests 
that it be modified to meet the position in this 
jurisdiction where there are very few paid rates awards. 
There is no objection by any party to the concept of 
supplementary payments but the Minister expressed 
some mis-givings about the extension proposed to the 
existing Principle and cautioned that the Principle 
should not become an avenue for wage increases which 
are contrary to the intentions and objectives of the 
system. 

Supplementary payments under this Principle are 
designed to address the position of lower paid workers in 
the current economic circumstances. A prime 
consideration is the incidence and level of overaward 
payments made to workers covered by the award under 

review. The Australian Commission is also prepared to 
allow the level of supplementary payments to similar 
classifications in other awards to be taken into account in 
determining whether a supplementary payment should 
be prescribed and to assist in determining a level of 
payment. 

Fundamental to the extension of this Principle is the 
acceptance that existing overaward payments up to the 
level of the particular supplementary payment agreed or 
determined must be absorbed. Also that there be a clear 
understanding and acceptance that supplementary 
payments may alter relativities. Any increases are subject 
to the second tier ceiling. 

We see no problem in adopting the Principle as 
proposed by the Australian Commission. The 
Commission will pay particular attention to see that it is 
not abused and will refuse any claims for extension to 
people other than those for whom it is intended. 

We stress the view of the Australian Commission that 
primary attention should be given to the Principle 
deaEng with Restructuring and Efficiency rather than the 
Supplementary Payments Principle. 

Allowances. 
The matter of shift allowances has been dealt with 

earlier under First Tier. 
The Minister is of the view that (b) (i) and (b) (ii) of the 

proposed Principle are, on their face, contradictory and 
require some attention. AMMA agrees. 

We are not troubled by the Principles as proposed by 
the AustraEan Commission but in view of the submission 
are prepared to preface (b) (ii) with the words "Subject 
to (i) hereof, . . Otherwise the Principle will be 
approved as proposed by the Australian Commission. 

Superannuation. 
The Commission has noted attitudes to this matter 

generally and has considered the various points of view. 
For reasons expressed earlier we reject the suggestion 

of the Council that we exclude the clause which denies 
retrospectivity. 

It is considered that claims under this Principle should 
be made by the utilisation of section 44 of the Act. 
Consent orders may then issue in the terms of any 
agreement or dispute matters may be referred for 
arbitration. In matters of this nature we see no need for 
advertising the claim or for section 29A (2) parties to be 
advised. Claims will be granted only in strict accordance 
with the Principle and the details are reaEy the business 
of nobody but the parties to the document. 

Standard Flours. 
No changes to this Principle were suggested by the 

parties. 

Conditions of Employment. 
The only problem with the Principle as proposed 

relates to the introductory words "Except for the flow- 
on of test case provisions". Discussion ensued about the 
meaning of "test case" in this jurisdiction and the 
CouncE's view differed from that of the remaining 
section 50 parties. The latter restricted "test cases" to 
General Orders issued pursuant to section 50 of the Act 
while the Council argued for a broader perspective. 

In July 1986 the Commission in Court Session, as 
presently constituted, indicated that there was nothing to 
prevent unions from seeking to adjust certain conditions 
to what are clearly standards of the Commission under 
this Principle provided the increases constitute a very 
small addition to overall labour costs (66 WAIG p. 
1142). We consider that such applications should not be 
subject to the second tier ceiling and we will adjust the 
terms of the Principle accordingly. 
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Anomalies. 
The only disputed matter in this proposed Principle 

relates to the "equitable base" provision under (a) (iv) — 
Anomalies. 

The Council argues that the 1 September 1987 date 
should not be inserted. The Confederation and AMMA 
considers that the provision should be deleted 
completely. The Minister takes the view that no deadline 
should be re-introduced but that the Commission should 
repeat the statement that it made on the subject in July 
1986. 

We take the view that the provision should remain but 
without a deadline date. We believe that a deadline in this 
jurisdiction might simply attract the lodgement of claims 
which have no change whatever of success. We repeat 
what we said in July 1986 that:— 

For a union at this date to be seriously suggesting 
that an equitable base is yet to be fixed in an award is 
either an acknowledgement by the union of a serious 
failure to service its membership or discovery of 
some extraordinary thing which could meet the 
"rare circumstances" mentioned in the Federal 
decision. We consider that it would be rare indeed 
for any claim under the new (a) (iv) to proceed 
beyond the anomalies Conference. 

(66 WAIG p. 1142.) 
As stated earlier any claims which are considered by 

unions as "exceptional" to second tier Principles must 
be processed through (a) (i) of the Anomalies Principles. 
To receive any consideration whatsoever the circum- 
stances warranting the claim must be of "a special and 
isolated nature". 

Paid Rates Awards. 
The Australian Commission proposes no change to 

this Principle. There was consensus that the Principle 
had little effect in Western Australia and tended to cause 
confusion. However, the existing Principle has been 
invoked since 1983 without any apparent problem and 
we propose to leave it as part of the Principles. 

First Awards and Extensions to Existing Awards. 
There appeared to be agreement that neither the 

proposed subclauses (c) and (d) had any relevance to 
awards of this Commission. They will be deleted from 
the Principle. Subclause (e) will be renumbered (c). 

Economic Incapacity. 
This Principle will be as stated by the Australian 

Commission. We have decided that any employer who 
seeks to take advantage of this Principle before being 
bound by the proposed General Order must file an 
application for relief by 31 March 1987. While the filing 
of the application will stay the application of the General 
Order to his workforce it must be clearly understood that 
should the application fail the employer will be required 
to pay the increase from the operative date of the General 
Order, unless the Commission in Court Session can be 
persuaded otherwise. 

Finally, we turn our attention to a claim by the 
Confederation that there has been an inconsistency of 
approach in the Commission on the weight of the 
Principles against the obligation imposed on the 
Commission under section 26 of the Act. 

This bench cannot bind the Commission in Court 
Session, differently constituted, on how it should deal 
with any matter. However, the Commission, constituted 
by a single Commissioner "as a matter of comity and of 
sound procedure . . . should follow the directions of the 
Commission in Court Session and 'must' in the sense that 
if he does not, his decision would be wrong in the sense 
that it would in due course be declared to be wrong by the 
Commission in Court Session (now Full Bench)" (See 
Wickham J. in re SEC Case 59 WAIG p. 495). 

Since that decision the Industrial Arbitration Act 1912 
has been consolidated and amended with the short title 
Industrial Relations Act 1979. Section 51 of the Act 

requires the Commission to give effect to a National 
Wage Decision of the Australian Commission, subject to 
exercise of discretion. Section 43 enables the Commis- 
sion, by order, to vaiy an industrial agreement while the 
agreement is in force if and to the extent that the terms of 
the variation are not contrary to this Act, or any General 
Order made under section 51 or any principles 
formulated in the course of proceedings in which a 
General Order is made under section 51 (our emphasis). 
We think that the legislative command to members of the 
Commission is quite clear. No industrial agreement can 
be varied if such variation is contrary to Principles 
formulated in section 51 proceedings and it goes without 
saying that the Commission should not act in a manner 
which is contrary to a General Order made under section 
51 or any Principles formulated thereunder. The General 
Order or Principles could be changed, of course, by the 
Commission in Court Session acting pursuant to section 
51 of the Act. Thus, while one bench cannot bind 
another, the Act places a specific obligation on the 
Commission to follow the dictates of section 51 Orders 
and enunciated Principles. 

A period of 21 days will now be given to enable the 
unions to provide the Commission with the "no extra 
claims" commitment. When that time elapses the 
schedule of awards to be amended will be attached to the 
Minutes of the Proposed Order which will now issue. The 
Principles follow. 

THE PRINCIPLES. 
The Principles have been developed in the context of 

general agreement as to the need for restraint and 
sustained efforts on the part of all concerned — 
employers, employees and their unions, governments 
and tribunals — to address the serious economic 
problems facing Australia. In particular, the package has 
been introduced to ensure in the current economic 
circumstances that changes in labour costs are closely 
monitored; opportunities are provided to increase 
efficiency and productivity at the industry and enterprise 
level; and protection is accorded to lower paid workers. 

The Principles provide that movements in wages and 
salaries and improvements in conditions — whether they 
occur in the public sector or private sector, whether they 
be award or overaward, whether they result from consent 
or arbitration — must fall within the limits set out in this 
package. 

In considering whether wages and salaries or 
conditions should be awarded or changed for any reason 
either by consent or arbitration, the Commission will 
guard against any contrived arrangement which would 
circumvent these Principles. The Commission will also 
guard against any Principle, subject to the second tier 
ceiling, being applied in such a way as to become a 
vehicle for general improvement in wages and 
conditions. 

Wage Adjustments. 
First Tier. 

(a) There will be a national wage increase of $ 10.00 per 
week in award wages and salaries to operate from the 
first pay period to commence on or after the 10th day of 
March 1987. Junior rates expressed in flat money 
amounts in awards will be increased proportionately. 

(b) The Australian Conciliation and Arbitration 
Commission will reconvene a conference of the parties to 
the National Wage Case proceedings in October 1987 to 
consider whether a further increase in the first tier should 
be awarded during the period of operation of the 
package. Such an increase, if any, will not exceed the 
equivalent of a 1.5 per cent increase in wages and 
salaries. This Commission will reconvene, if necessary, 
to consider the result of that meeting. 

Second Tier. 
(a) No improvements in pay or conditions under the 

Second Tier Principle will result in an increase in costs 
exceeding four per cent of wages and salaries. 
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(b) Subject to agreement between the parties con- 
cerned, and processing of such agreement in accordance 
with the appropriate Principle, increases not exceeding 
the four per cent ceiling may be approved from a date to 
be fixed by the Commission. 

(c) Failing agreement between the parties concerned, 
the Commission will arbitrate in accordance with the 
relevant Principle or Principles, and, in such cases, the 
Commission will award no more than two per cent to 
operate from a date no earlier than 1 September 1987 and 
no more than a further two per cent to operate from a 
date no earlier than 1 July 1988. 

(d) The Commission will not award retrospectivity in 
relation to any second tier increases. 

Commitment. 
Any claims for improvements in pay and conditions 

must be processed in accordance with these Principles. 
No adjustments will be approved by the Commission 
unless a union concerned in an award gives an under- 
taking that for the period of operation of the package it 
will not pursue any extra claims, award or overaward, 
except in compliance with the Principles. 

Restructuring and Efficiency. 
(a) Increases in rates of pay or improvements in 

conditions of employment may be justified as a result of 
measures implemented to improve efficiency in both the 
public and private sectors. 

(i) Changes to work practices and changes to 
management practices must be accepted as an 
integral part of an exercise conducted in 
accordance with this Principle. 

(ii) Other initiatives may include action to reduce 
demarcation barriers, advance multi-skilling, 
training and re-training and broad-banding. 

(iii) Changes to working patterns may be necessary. 
(b) This Principle shall be subject to the second tier 

ceiling. 
(c) Any changes in the nature of the work, skill and 

responsibility required or the conditions under which the 
work is performed taken into account in assessing an 
increase under this Principle shall not be taken into 
account in any claim under the Work Value Changes 
Principle. 

Work Value Changes. 
(a) Changes in work value may arise from changes in 

the nature of the work, skill and responsibility required 
or the conditions under which work is performed. 
Changes in work by themselves may not lead to a change 
in wage rates. The strict test for an alteration in wage 
rates is that the change in the nature of work should 
constitute such a significant net addition to work require- 
ments as to warrant the creation of a new classification. 

These are the only circumstances in which rates may be 
altered on the ground of work value and the altered rates 
may be applied only to employees whose work has 
changed in accordance with this Principle. 

However rather than to create a new classification it 
may be more appropriate in the circumstances of a 
particular case to fix a new rate for an existing classifica- 
tion or to provide for an allowance which is payable in 
addition to the existing rate for the classification. In such 
cases the same strict test must be applied. 

(b) Where new or changed work justifying a higher 
rate is performed only from time to time by persons 
covered by a particular classification or where it is 
performed only by some of the persons covered by the 
classification, such new or changed work should be 
compensated by a special allowance which is payable 
only when the new or changed work is performed by a 
particular employee and not by increasing the rate for the 
classification as a whole. 

(c) The time from which work value changes should be 
measured is the last work value adjustment in the award 
under consideration but in no case earlier than 1 January 
1978. Care should be exercised to ensure that changes 
which were taken into account in any previous work 
value adjustments are not included in any work 
evaluation under this Principle. 

(d) Where a significant net alteration to work value 
has been established in accordance with this Principle, an 
assessment will have to be made as to how that alteration 
should be measured in money terms. Such assessment 
should normally be based on the previous work require- 
ments, the wage previously fixed for the work and the 
nature and extent of the change in work. However, 
where appropriate, comparisons may also be made with 
other wages and work requirements within the award or 
to wage increases for changed work requirements in the 
same classification in other awards provided the same 
changes have occurred. 

(e) The expression "the conditions under which the 
work is performed" relates to the environment in which 
the work is done. 

(f) The Commission should guard against contrived 
classifications and over-classification of jobs. 

(g) Any changes in the nature of the work, skill and 
responsibility required or the conditions under which the 
work is performed taken into account in assessing an 
increase under this Principle shall not be taken into 
account in any claim under the Restructuring and 
Efficiency Principle. 

Supplementary Payments. 
For the purposes of this Principle, a supplementary 

payment is a separate amount in a minimum rates award 
which is in addition to the minimum rate and which 
together with the minimum rate becomes the award rate 
below which no employee may be paid. 

Whether by consent or arbitration, a supplementary 
payment may be introduced into a minimum rates award 
or an existing supplementary payment may be increased 
only in accordance with the following criteria: 

(a) The prime consideration will be the level of 
actual payments to the employees covered by 
the award under review. Where relevant the 
level of supplementary payments made to 
similar classifications of employees in other 
minimum rates awards may also be taken into 
account. 

(b) The relevant union or unions must give appro- 
priate commitments regarding the absorption 
of overaward payments up to the level of the 
supplementary payment. Supplementary 
payments do not justify increases to employees 
already receiving in excess of the minimum rate 
plus the supplementary payment. 

(c) There must be a clear understanding and 
acceptance by the unions concerned in the 
award that the introduction or adjustment of 
supplementary payments may alter relativities 
of actual rates within the award and with other 
awards. 

(d) Where appropriate, supplementary payments 
may vary between classifications and 
geographic areas. 

(e) The date of operation of any supplemem. / 
payment will be determined by the 
Commission. 

(f) The introduction or adjustment of supplemen- 
tary payments will be subject to the second tier 
ceiling. Existing supplementary payments may 
be adjusted from time to time according to 
increases in the first tier, except where a flat 
money amount has been awarded in a State 
Wage Case. 
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Allowances. 
Allowances may be adjusted or awarded only in accor- 

dance with this Principle and the Anomalies and 
Inequities Principle. Service increments may be adjusted 
or awarded only in accordance with (c) of this Principle. 

(a) Existing Allowances 
(i) Existing allowances which constitute a 

reimbursement of expenses incurred 
may be adjusted from time to time 
where appropriate to reflect the relevant 
change in the level of such expenses. 

(ii) Existing allowances which relate to 
work or conditions which have not 
changed may be adjusted from time to 
time to reflect the movements in 
increases under the first tier, except 
where a flat money amount has been 
awarded, provided that shift allowances 
expressed in awards as money amounts 
may be adjusted. 

(iii) Existing allowances for which an 
increase is claimed because of changes in 
the work or conditions will be deter- 
mined in accordance with the relevant 
provisions of the Work Value Changes 
Principle or the Restructuring and 
Efficiency Principle and will be subject 
to the second tier ceiling. 

(b) New Allowances 
(i) New allowances to compensate for the 

reimbursement of expenses incurred 
may be awarded where appropriate 
having regard to such expenses. 

(ii) Subject to (i) hereof, no new allowances 
shall be created unless changes in work 
have occurred or new work or 
conditions have arisen: where changes 
have occurred or new work and 
conditions have arisen, the question of a 
new allowance, if any, shall be deter- 
mined in accordance with the relevant 
Principle. 
The relevant Principle in this context 
may be the Work Value Changes, 
Restructuring and Efficiency, or First 
Awards and Extensions to Existing 
Awards Principle. 

(c) Service Increments 
(i) Existing service increments may be 

adjusted in the manner prescribed in (a) 
(ii) of this Principle. 

(ii) New service increments may only be 
allowed to compensate for changes in 
the work and/or conditions and will be 
determined in accordance with the rele- 
vant provisions of the Work Value 
Changes and Restructuring and 
Efficiency Principles. 

Superannuation. 
(a) Pursuant to section 44 of the Act, consent orders 

may be made providing for employer contributions to 
approved superannuation schemes for employees 
covered by such orders provided those orders: 

(i) operate from a date determined or approved by 
the Commission; and 

(ii) do not involve the equivalent of a wage increase 
in excess of three per cent of ordinary time 
earnings of employees. 

(b) Where, following a claim for employer contribu- 
tions to approved superannuation schemes for 
employees, the parties are unable to negotiate an agree- 
ment consistent with this Principle, and conciliation 
proceedings before the Commission have also failed to 

achieve such an agreement, the Commission shall subject 
to the provisions of the Industrial Relations Act 1979 
arbitrate on that claim. 

(c) In any case in which the Commission determines, 
pursuant to (b) of this Principle, that a claim or part 
thereof should be granted, it shall award no more than 
1.5 per cent of ordinary time earnings to operate no 
earlier than 1 January 1988 and no more than a further 
1.5 per cent to operate no earlier than 1 January 1989. 

(d) The Commission will not grant retrospective 
operation for any matters determined in accordance with 
this Principle. 

(e) For the purposes of this Principle, approved 
superannuation scheme means a scheme approved in 
accordance with the Commonwealth Operational 
Standards for Occupational Superannuation Funds. 

Standard Hours. 
(a) In dealing with claims for a reduction in standard 

hours to 38 per week, the cost impact of the shorter week 
should be minimised. Accordingly the Commission 
should satisfy itself that as much as possible of the 
required cost offset is achieved by changes in work 
practices. 

(b) Claims for reduction in standard weekly hours 
below 38, even with full cost offsets, will not be allowed. 

(c) Costs associated with the reduction of standard 
hours to 38 per week will not be subject to the second tier 
ceiling. 

(d) Changes in work practices designed to minimise 
the cost of introducing shorter hours will not be a 
consideration for claims under any other Principle. 

Conditions of Employment. 
Except for the flow-on of recognised standard 

provisions of the Commission, applications for changes 
in conditions other than those provided elsewhere in the 
Principles will be considered in the light of their cost 
implications both directly and through flow-on and 
subject to the second tier ceiling. 

Anomalies and Inequities. 
(a) Anomalies 

(i) In the resolution of anomalies, the overriding 
concept is that the Commission must be 
satisfied that any claim under this Principle will 
not be a vehicle for general improvements in 
pay and conditions and that the circumstances 
warranting the improvement are of a special 
and isolated nature. 

(ii) Decisions which are inconsistent with the 
Principles of the Commission applicable at the 
relevant time should not be followed. 

(iii) The doctrines of comparative wage justice and 
maintenance of relativities should not be relied 
upon to establish an anomaly because there is 
nothing rare or special in such situations and 
because resort to these concepts would destroy 
the overriding concept of this Principle. 

(iv) The only exception to (iii) is that adjustment of 
awards to establish an equitable base may be 
processed as anomalies. 

(b) Inequities 
(i) The resolution of inequities existing where 

employees performing similar work are paid 
dissimilar rates of pay without good reason. 
Such inequities shall be processed through the 
Anomalies Conference and not otherwise, and 
shall be subject to all the following conditions: 

(1) The work in issue is similar to the other 
class or classes of work by reference to 
the nature of the work, the level of skill 
and responsibility involved and the 
conditions under which the work is 
performed. 
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The classes of work being compared are 
truly like with like as to all relevant 
matters and there is no good reason for 
dissimilar rates of pay. 
In addition to similarity of work, there 
exists some other significant factor 
which makes the situation inequitable. 
An historical or geographical nexus 
between the similar classes of work may 
not be itself be such a factor. 

(4) The rate of pay fixed for the class or 
classes of work being compared with the 
work in issue is a reasonable and proper 
rate of pay for the work and is not 
vitiated by any reason such as an 
increase obtained for reasons inconsis- 
tent with the Principles of the 
Commission applicable at the relevant 
time. 

(5) Rates of pay in minimum rates awards 
are not to be compared with those in 
paid rates awards. 

(ii) In dealing with inequities, the following 
overriding considerations shall apply: 

(1) The pay increase sought must be 
justified on the merits. 

(2) There must be no likelihood of flow-on. 
(3) The economic cost must be negligible. 
(4) The increase must be a once-only 

matter. 

(c) Procedure 
(i) An application which seeks the rectification of 

an anomaly or inequity shall first be dealt with 
in a conference before the Chief Commissioner. 
The conference should be attended by a repre- 
sentative of the TLC, the Confederation, the 
Australian Mines and Metals Association and 
the Minister for Labour, Productivity and 
Employment as well as the parties to the appli- 
cation and may be attended by such other 
persons as the Chief Commissioner, subject to 
such conditions as he sees fit to impose, allows. 

(ii) The matter is first discussed with the employers 
and other interested parties at the Conference. 

(iii) The broad Principles for processing the 
anomaly or inequity raised are: 

(1) If there is complete agreement as to the 
existence of an anomaly or inequity and 
its resolution, and the Chief Commis- 
sioner is of the opinion that there is a 
genuine anomaly or inequity, the Chief 
Commissioner will make the appro- 
priate order to rectify it. 

(2) If there is no agreement at all, one of 
two situations can arise. Either the 
Chief Commissioner will hold that there 
is no anomaly or inequity falling within 
the concept of the Conference which 
would mean an end of the matter as far 
as the Conference is concerned or on the 
other hand the Chief Commissioner 
could hold that there was an arguable 
case which would then go to a 
Commission in Court Session for 
consideration. 

(3) This procedure can be departed from by 
agreement and with the approval of the 
Chief Commissioner. 

Paid Rates Awards. 
(a) Except in the case of first awards, the Commission 

will refrain from making any new paid rates awards. In 
the making of first awards the conditions as provided in 
the First Awards and Extensions to Existing Awards 
Principle must be complied with. 

(b) The Commission may convert into a minimum 
rates award a paid rates award which fails to maintain 
itself as a true paid rates award. The conversion of such a 
lapsed paid rates award into a minimum rates award will 
involve the valuation of the classifications in it by 
comparison with similar classifications in other 
minimum rates awards excluding supplementary 
payments. 

(c) Claims for the adjustment of existing paid rates 
awards to establish an equitable base should be processed 
as anomalies through the Anomalies Conference. 

First Awards and Extensions to Existing Awards. 
(a) In the making of a first award, the long established 

Principles shall apply i.e. prima facie the main considera- 
tion is the existing rates and conditions. 

(b) In the extension of an existing award to new work 
or to award-free work the rates applicable to such work 
will be assessed by reference to the value of work already 
covered by the award. 

(c) The application of this Principle is subject to the 
second tier ceiling. 

Economic Incapacity. 
Any respondent or group of respondents to an award 

may apply to reduce and/or postpone the application of 
any increase in labour costs determined under the 
Principles on the ground of very serious or extreme 
economic adversity. The merit of such application shall 
be determined in the light of the particular circumstances 
of each case and any material relating thereto shall be 
rigorously tested. 

Mr A.R. Beech appeared on behalf of the Trades and 
Labor Council of Western Australia. 

Mr S. Home appeared on behalf of the Minister for 
Labour, Productivity and Employment. 

Mr R.H. Gifford appeared on behalf of Australian 
Mines and Metals Association (Inc). 

Mr B.P. McCarthy appeared on behalf of the 
Confederation of Western Australian Industry 
(Incorporated. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1195 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of proceedings under Division 3 of Part II 
of the said Act. 

Order. 
HAVING heard Mr A.R. Beech on behalf of the Trades 
and Labor Council of Western Australia; Mr S. Home 
on behalf of the Minister for Labour, Productivity and 
Employment; Mr B.P. McCarthy on behalf of the 
Confederation of Western Australian Industry (Inc); and 
Mr R.H. Gifford on behalf of Australian Mines and 
Metals Association (Inc), the Commission in Court 
Session, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders and 
declares — 

1. That this Order replaces Order No. 461 of 1983 
as varied. 

2. That this Order applies to all awards specified 
in the Schedules attached hereto. 

3. That subject to paragraph 4. of this Order each 
award specified in the Schedule marked "A" and 
attached hereto is hereby varied as follows, 
namely:— 

(a) if it prescribes the minimum wage for adult 
employees, by substituting for that wage a 
wage of $216.90; 

(2) 

(3) 
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(b) if it prescribes an annual salary for adult 
employees by adding to that salary an 
amount of $522; 

(c) by increasing each weekly total wage rate 
for an adult employee in force immediately 
prior to the date of this Order by $10.00; 

4. That each award specified in the Schedule 
marked "B" and attached hereto is hereby varied in 
the manner contained therein. 

5. That each award in force at the date of this 
Order not being an award which applies to a public 
authority be varied by adding a clause in the 
following terms, namely:— 

An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on the 10th day of March 1987, or 
otherwise vary the conditions of employment 
applicable to an employee on that date so as to 
increase that employer's labour costs except to 
the extent that any such increase has been 
authorised by the Commission after that date. 

6. That this Order has effect from the beginning 
of the first pay period commencing on or after the 
10th day of March 1987. 

Dated at Perth this 24th day of April 1987. 
By the Commission in Court Session. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule A. 
The Aboriginal Police Aides Award; 31 of 1979. 
Aerated Water and Cordial Manufacturing Industry 

Award; 10 of 1975. 
Air Conditioning and Refrigeration Industry (Construc- 

tion and Servicing) Award; 10 of 1979. 
Ambulance Service Employees' Award; 50 of 1968. 
Animal Welfare Industry Award; 8 of 1968. 
Argyle Diamond Mines Production Award; A28 and 

A32 of 1984. 
Art Gallery Attendants and Groundsmen Award; 31 of 

1980. 
Asbestos-Cement Workers Award; 23 of 1960. 
Asbestos Jointings Industry Award; 7 of 1967. 
Australasian Society of Engineers, Moulders and 

Foundry Workers WA Branch (Egg Marketing 
Board) Agreement; 5 of 1979. 

The BP Refinery (Kwinana) (Security Men's) Award; 56 
of 1978. 

Bag, Sack and Textile Award; 3 of 1960. 
Bakers' (Country) Award; 18 of 1977. 
Bakers' (Metropolitan) Award; 15 of 1961. 
Bespoke Bootmakers' and Repairers' Award; 4 of 1946. 
Biscuit and Cake Manufacturing Award; 7 of 1971. 
Boilermakers (State Engineering Works) Award; 9 of 

1957. 
Boilermakers (Gold Mining) Award; 33 of 1947. 
Breadcarters' (Country) Award; 17 of 1975. 
Breadcarters' (Metropolitan) Award; 35 of 1963. 
Brewery Craftsmen Agreement; C368A of 1979. 
Brewery Engine Drivers and Firemen Agreement; C368B 

of 1979. 
The Brewery Laboratory Employees Award; A8 of 1983. 
The Brewing Industry and Malting Industry Award; A33 

of 1982. 
Brick Manufacturing Award; 19 of 1979. 
Brushmakers' Award; 30 of 1959. 
Building Materials Manufacture (CSR Limited — 

Welshpool Works) Award; 10 of 1982. 
Building Trades (Fremantle Port Authority) Award; 31B 

of 1966. 
Building Trades (Government) Award; 31A of 1966. 
Building Trades (State Energy Commission) Consoli- 

dated Award; 1 of 1959. 
Building Trades Award; 31 of 1966. 
Building Trades (Construction) Award; 14 of 1978. 

Building Trades (Goldmining Industry) Award; 29 and 
30 of 1965 and 4 of 1966. 

Building Trades Mining and Processing Award; 15 of 
1969. 

Building and Engineering Trades' (Nickel Mining and 
Processing) Award; 20 of 1968. 

Burswood Island Resort Employees Award; A23 and 
A25 of 1985. 

Burswood Island Resort (Maintenance Employees) 
Award; A22 of 1986. 

Can Manufacturing (Production and Maintenance- 
Amalgamated Industries Pty Ltd) Award; A4 of 
1985. 

Case and Box Makers' Award; 48 of 1951. 
Catering Employees and Tea Attendants (Government) 

Award; 34 of 1981. 
Cement Tile Manufacturing Award; 3 of 1966. 
Cement Workers' Award; 10 of 1967. 
Cereal Processing, Extracting and Manufacturing 

Award; 26 of 1970. 
Child Care (Lady Gowrie Child Centre) Award; A3 of 

1984. 
Child Care (Out of School Care-Playleaders) Award; 

A13 of 1984. 
Child Care (Subsidised Centres) Award; A26 of 1985. 
Child Care Centres (Child Care Workers) Award; A4 of 

1983. 
Child Care Centres (Pre-School Teachers) Award; A3 of 

1983. 
Child Care Centres (Aides) Award; A2 of 1983. 
Child Care Workers (Education Department) Award; 

A20 of 1984. 
Children's Services Consent Award; A1 of 1985. 
Cleaners and Caretakers (Government) Award 1985; 32 

of 1975. 
Cleaners and Caretakers (Metropolitan Market Trust) 

Agreement 1967; 9 of 1967. 
Cleaners and Caretakers Award; 12 of 1969. 
Cleaners (General and Window) Contractors Award; 3 

of 1968. 
Cleaners and Caretakers (Car and Caravan Parks) 

Award; 5 of 1975. 
Clerks' (Accountants' Employees) Award; A8 of 1982. 
Clerks' (Bailiffs' Employees) Award; R19 of 1976. 
Clerks (Commercial Radio and Television Broadcasters) 

Award; 14C of 1968. 
Clerks (Commercial, Social and Professional Services) 

Award; 14 of 1972. 
Clerks' (Control Room Operators) Award; A14 of 1981. 
Clerks' (Credit and Finance Establishments) Award; 16 

of 1952. 
Clerks' (Customs and/or Shipping and/or Forwarding 

Agents) Award; 47 of 1948. 
Clerks' (Grain Handling) Award; 34 of 1977. 
Clerks' (Hotels, Motels and Clubs) Award; R7 of 1977. 
Clerks' (On-Course Totalisator) Award; 34 of 1976. 
Clerks (Racing Industry — Betting) Award; 22 of 1977. 
Clerks (Swan Brewery Co Ltd) Award; A5 of 1986. 
Clerks' (Taxi Services) Award; 14B of 1968. 
Clerks (Timber) Award; 61 of 1947. 
Clerks' (Wholesale and Retail Establishments) Award; 

38 of 1947. 
The Cliffs Robe River Iron Associates Iron Ore Produc- 

tion and Processing Agreement; 10 of 1979. 
Clothing Trades Award; 16 of 1972. 
Club Workers' Award; 12 of 1976. 
The Cockburn Cement Limited Laboratory Employees 

Award; CR175 of 1980. 
Commercial Travellers and Sales Representatives' 

Award; 43 of 1978. 
Community Colleges Award; A21 of 1986. 
Community Welfare Department Hostels Award; A27 of 

1981. 
Concrete Masonry Block Manufacturing Award; 28 of 

1969. 
Confectionery Manufacturing Award; 19 of 1967. 
Copper/Zinc Mining and Processing Award; 7 of 1980. 
Country High School Hostels Award; 7A of 1979. 
Crown Seal Manufacturing Award; A43 of 1982. 
Crumpet Manufacturing Award; 12 of 1970. 
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Dairy Factory Workers' Award; A15 of 1982. 
Deckhands (Passenger Ferries, Launches and Barges) 

Award; 15 of 1972. 
Dental Technicians' and Attendant/Receptionists' 

Award; A29 of 1982. 
The Draughtsmen's, Tracers', Planners' and Technical 

Officers' Award; 11 of 1979. 
The Draughtsmen's, Tracers' and Planners' (Mt 

Newman Mining Company Pty Limited and Golds- 
worthy Mining Limited) Award; 3 of 1975. 

Dresser Minerals — AWU Barites Mining and Process 
Award; 33 of 1979. 

The Dried Vine Fruits Industry Award; 8 of 1951. 
Drum Reclaiming Award; 21 of 1961. 
Dry Cleaning and Laundry Award; 35 of 1978. 
Earthmoving and Construction Award; 10 of 1963. 
Egg Processing Award; 42 of 1978. 
Electrical Contracting Industry Award; R22 of 1978. 
Electrical Trades (Goldmining) Award; 57 of 1968. 
Electrical Trades (Security Alarms Industry) Award; 27 

of 1979. 
Electronic Servicing Employees (Public Works Depart- 

ment Architectural Division) Consent Award; A40 
of 1982. 

Engine Drivers (Government) Award; A5 of 1983. 
Engine Drivers' (State Energy Commission) Award; 15 

of 1977. 
Engine Drivers' Country Power Station (State Energy 

Commission) Award; 19 of 1975. 
Engine Drivers' (Building and Steel Construction) 

Award; 20 of 1973. 
Engine Drivers' (General) Award; 21A of 1977. 
Engine Drivers' (Gold Mining) Consolidated Award; 37 

of 1947. 
Engine Drivers' (Nickel Mining) Award; 37 of 1968. 
Engine Drivers' (North West Abattoirs) Award; 4 of 

1969. 
Engine Drivers' (Sawmills) Award; 23 of 1952. 
Engine Drivers (Shire Councils) Award; 24 of 1964. 
Engine Drivers' (Townof Kalgoorlie) Award; 18of 1979. 
Engine Drivers' Minerals Production (Salt) Industry 

Award; 43 of 1968. 
Engineering (Government Printing Office) Award; 12 of 

1984. 
Engineering and Electrical Trades (West Australian 

Newspapers Limited) Award 1985; A17 of 1985. 
Engineering Trades (Fremantle Port Authority) Award; 

42 and 48 of 1968. 
Engineering Trades (Government) Award; 29, 30 and 31 

of 1961 and 3 of 1962. 
Engineering Trades (State Energy Commission) Consoli- 

dated Award; 1 of 1969. 
Engineering Trades and Engine Drivers (Nickel Refining) 

Award; 10 of 1971. 
Engineering and Engine Drivers' (Nickel Smelting) 

Award; 4 of 1973. 
Engineers (Gold Mining) Award; 26 of 1947. 
Enrolled Nurses and Nursing Assistants (Government) 

Award; R7 of 1978. 
Enrolled Nurses and Nursing Assistants (Private) 

Award; 8 of 1978. 
Family Day Care Co-Ordinators' and Assistants' Award 

1985; A16 of 1985. 
Farm Employees Award; 19 of 1984. 
Ferries Masters' and Engineers' (Transport Trust) 

Award; 8 of 1965. 
Fibrous Plaster and Cement Workers' Award; 11 of 

im 
Fire Brigades Employees' (Servicemen, Extinguisher and 

Hose Services Branch) Consolidated Award; 3 of 
196.9- Fire Brigade Employees (Workshops) Award; A6 of 
1981. 

Fire Brigade Employees' Consolidated Award; 26 of 
1971. 

Fire Brigade Officers' Consolidated Award; 489 of 1972. 
Fitters (Continuous Process Work) Hospitals Award; 20 

of 1971. 

Foodland Associated Limited (Western Australia) Ware- 
house Award; A27 of 1982. 

Fremantle Port Authority Port Security Agreement; 11 
of 1986. 

The Frozen Foods Award; 25 of 1977. 
The Fruit Growing and Fruit Packing Industry Award; 

17 of 1979. 
Fruit and Produce Market Employees Award; 50 of 

1955. 
Fruit and Vegetable Processing and Packing Award; 41 

of 1978. 
Funeral Directors' Assistants' Award; 18 of 1962. 
Furniture Trades (Government) Award; 34 of 1979. 
Furniture Trades Industry Award; A6 of 1984. 
Gaol Officers' Award; 12 of 1968. 
Gardeners (Government) 1986 Award; 16 of 1983. 
Gas Workers' (SEC) Agreement; 6 of 1978. 
Gas Workers (Fremantle Gas and Coke Company Agree- 

ment; 1 of 1974. 
Gate, Fence and Frames Manufacturing Award; 24 of 

1971. 
Glassfibre Reinforced Cement Award; A24 of 1984. 
Gold Mining Consolidated Award; 21 of 1967. 
Goldsworthy Mining Limited ADSTE Staff Award; 33 

of 1981. 
Golf Link and Bowling Green Workers' Award; 16 of 

1967. 
Government Chauffeur's Agreement; 13 of 1972. 
Government Engineering and Building Trades Foremen 

and Sub Foremen Award; 15 of 1973. 
Government Railways Locomotive Enginemen's Award; 

13 of 1973. 
Government School Teachers Salaries Award (1981). 
Government Water Supply (Kalgoorlie Pipeline) Award; 

15 of 1981. 
Government Water Supply Sewerage and Drainage 

Employees Award; 2 of 1980. 
Government Water, Sewerage and Drainage Foremen's 

Award; A10 of 1983. 
Grain Handling Maintenance Workers Award; C477 of 

1979. 
Grocery and Match Manufacturing Award; 11 of 1971. 
Health Attendants Award; 49 of 1978. 
Health Workers — Community and Child Health 

Services Award; 21 of 1979. 
Hospital Employees' (Perth Dental Hospital) Award; 4 

of 1970. 
Hospital Employees' (Homes of Peace) Consolidated 

Award; 26 of 1981. 
Hospital Laundry and Linen Service (Government) 

Award; 36 of 1981. 
Hospital Laundry and Linen Service (Salaried Officers) 

Award; 36 of 1978. 
Hospital Salaried Officers Award; 39 of 1968. 
Hospital Salaried Officers (Dental Therapists) Award; 27 

of 1977. 
Hospital Salaried Officers (Nursing Homes) Award; 18 

and 19 of 1974. 
Hospital Salaried Officers (Private Hospitals) Award; 

28 of 1977. 
Hospital Salaried Officers (Red Cross Blood Transfusion 

Service) Award; 17 of 1974. 
Hospital Salaried Officers (Red Cross Social Work 

Service) Award; 17A of 1974. 
Hospital Salaried Officers (Silver Chain) Award; 38 of 

1978. 
Hospital Salaried Officers (Spastic Welfare) Award; 37 

of 1978. 
Hospital Workers (Cleaning Contractors — Private 

Hospitals) Award; 2 of 1977. 
Hospital Workers (Government) Award; 21 of 1966. 
Hospital Workers (Hostel Domestics) Award; 19 of 

1977. 
Hospital Workers (Hostel Supervisors) Award; 6 of 

1978. 
Hospital Workers' (Ngal-a) Award; 6A of 1958. 
Hostel Workers (Aged and Disabled Persons Hostels) 

Award; 5 of 1976. 
Hotel and Tavern Workers' Award; 31 of 1977. 
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Ice Cream and Frozen Confectionery Manufacturing 
Award; A32 of 1982. 

Immigration Reception Centres Workers Award; 9 of 
1966. 

Independent Schools' Teachers Award; 27 of 1976. 
Industrial Catering Workers' Award; 29A of 1974. 
Iron and Steel Industry Workers' (Australian Iron and 

Steel Pty Ltd) Award; 1 of 1968. 
Iron Ore Production and Processing (BHP Minerals Co 

Limited) Award; 22 of 1981. 
The Iron Ore Production and Processing (Goldsworthy 

Mining Limited) Award; 43 of 1981. 
Iron Ore Production and Processing (Hamersley Iron 

Pty Limited) Award; A15 of 1985. 
Iron Ore Production and Processing (Mt Newman 

Mining Company Pty Limited) Award; A29 of 
1984. 

The John Lysaght (Australia) Limited Award; 27 of 
1967. 

Journalists' (Suburban and Free Newspapers) Award; 1 
of 1981. 

Kalgoorlie Printing Award; 28 of 1950. 
Ladies' Hairdressers Award; 30 of 1962. 
Landscape Gardening Industry Award; 18 of 1978. 
Laundry Workers' Award; A29 of 1981. 
Leslie Salt Co Award; 31 of 1982. 
The Licensed Car Salesmen's Award; 24 of 1978. 
Licensed Establishments (Retail and Wholesale) Award; 

23 of 1977. 
Lift Industry (Electrical and Metal Trades) Award; 9 of 

1973. 
Male Hairdressers' Award; 17 of 1963. 
Manufacturing Chemists Award; 3 of 1976. 
Marine Stores Award; 13 of 1958. 
Materials Testing Employees' Award; A5 of 1982. 
Meat Industry (Government) Award; A44 of 1981. 
Meat Industry (North West Abattoirs) Award; 18 of 

1981. 
Meat Industry (Sausage Casing Manufacturing) Award; 

32 of 1979. 
Meat Industry (State) Award; 9 of 1979. 
Meat Industry (Western Australian Lamb Marketing 

Board) Award; 37 of 1981. 
Meat Industry (Western Australian Meat Commission 

— Robb Jetty Division) Award; 16 of 1976. 
Mechanical and Electrical Contractors (North West 

Shelf Project Platform) Award; A10 of 1984. 
Mental Health Nurses Consolidated Award; 13 of 1947. 
Mental Health Rehabilitation Assistants Award; 36 of 

1965. 
Metal Trades (General) Award; 13 of 1965. 
Metal Trades (Metropolitan Perth Passenger Transport 

Trust) Award; 1 of 1974. 
Metropolitan Prison Complex Catering Staff Award; 1 

of 1980. 
Mineral Earths Employees' Award; 9 of 1975. 
Minerals Production (Salt) Industry Award; 36 of 1968. 
Mineral Sands Mining and Processing (Engineering and 

Building Trades) Award; 6 of 1977. 
Mineral Sands Mining and Processing Industry Award; 

38 of 1981. 
Miscellaneous Workers' (Slow Learning Children's 

Group) Award; A20 of 1980. 
Miscellaneous Workers' (State Energy Commission) 

Award; 3 of 1967. 
Mothercraft Home and Training Centre Nurses' Award; 

15 of 1965. 
Motor Vehicle (Service Station, Sales Establishments, 

Rust Prevention and Paint Protection) Industry 
Award; 29 of 1980. 

Municipal Employees (Kings Park Board and Others) 
Outside Workers Award; 12 of 1972. 

Museum Attendants Award 1980; 34 of 1980. 
Musicians' Award; 10 of 1972. 
Musicians' General (State) Award; A5 of 1985. 

Nickel Mining and Processing Award; 18 of 1975. 
Nickel Refining Award; 6 of 1971. 

Nickel Smelting (Western Mining Corporation Limited) 
Award; 18 of 1972. 

The Nurserymen's Award; A30 of 1980. 
Nurses' (Child Care Centres) Award 1984; A23 of 1984. 
Nurses' (Community and Occupational Health) Award; 

A26 of 1984. 
Nurses' (Public Hospitals) Award; 6 of 1968. 
Nurses' (Welfare and Corrections) Award; 3 of 1973. 
Nurses' (Day Care Centres) Agreement; 18 of 1974. 
Nurses' (Day Care Centres) Award; 11 of 1976. 
Nurses' (Dentists Surgeries) Award; 44A of 1976. 
Nurses' (Doctors Surgeries) Award; 44 of 1976. 
Nurses' (Home of Peace) Award; 28 of 1963. 
Nurses' (Independent Schools) Award; 21B of 1962. 
Nurses' (Lady Gowrie Child Centre) Award; A9 of 1984. 
Nurses' (Perth Dental Hospital) Award; 4 of 1965. 
Nurses' (Private Hospitals) Award; 1 of 1966. 
Nurses' (Red Cross Blood Transfusion Service) Award; 

16 of 1979. 
Nurses' (Royal Flying Doctor Service) Award; 18 of 

1982. 
Nurses' (Silver Chain Association) Award; 14 of 1965. 
Optical Mechanics' Award; 9 of 1970. 
Paint and Varnish Makers' Award; 22 of 1957. 
Particle Board Employees' Award; 22 of 1964. 
Particle Board Industry Award; R10 of 1978. 
Pastrycooks' Award; 24 of 1981. 
Permanent Building Societies (Administrative and 

Clerical Officers) Award; 26 of 1975. 
Pest Control Industry Award; A9 of 1982. 
Peters Ice Cream (WA) Limited Laboratory and Tech- 

nical Employees Award; 12 of 1981. 
Photographic Industry Award; A9 of 1980. 
Pipe, Tile and Pottery Manufacturing Industry Award; 

34 of 1978. 
Plaster Mill Workers' Award; 6 of 1962. 
Plastic Manufacturing Award; 5 of 1977. 
Plywood and Veneer Workers Award; 28 of 1981. 
Plywood and Veneer Workers' Award; 24 of 1952. 
The Police Award; 2 of 1966. 
Porcelain Workers Award; 1 of 1970. 
Poultry Breeding Farm and Hatchery Workers Award; 

20 of 1976. 
Printing (Country) Award; 9 of 1969. 
Printing (Government Printing Office) Award; 31 of 

1975. 
Printing (Western Mail) Award 1984; A39 of 1982. 
The Printing (Newspaper) Award; 23 of 1979. 
Private Hospital Employees' Award; 27 of 1971. 
Professional Accountants' Officers' Award; 20 of 1972. 
Psychiatric Nurses' (Public Hospitals) Award; 14 of 

1973. 
Public Authorities Salaries Award; PSA 3 of 1986. 
Public Service Salaries Agreement; PSA 5 of 1985. 
Quarry Workers' Award; 13 of 1968. 
Radio and Television Employees' Award; 3 of 1980. 
Railway Employees' Award; 18 of 1969. 
Railway Officers' Award; RCB1 of 1985. 
Railway Refreshment Services Award; 2 of 1972. 
Rangers (National Parks) Award 1982; 17 of 1981. 
Refractory Workers' (Kaiser Refractories) Award; 3 of 

1981. 
Residential Child Care Award; A28 of 1981. 
Retail Pharmacists' Award; 23 of 1965. 
The Rock Lobster and Prawn Processing Award; 24 of 

1977. 
Roof Tile Fixers Award; 20 of 1975. 
Rope and Twine Workers' Award; 11 of 1963. 
Saddlers and Leatherworkers' Award; 7 of 1962. 
Salaried Staff Western Australian Institute of Techno- 

logy Award; PSA 25 of 1985. 
Salt Production and Processing — Dampier Salt (Opera- 

tions) Pty Limited — Dampier and Lake McLeod 
Award; A12 of 1985. 

Saw Servicing Establishments Award; 17 of 1977. 
School Employees (Independent Day and Boarding 

Schools) Award; 7 of 1979. 
School Employees (University Colleges and Swanleigh) 

Award; 7B of 1979. 
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Second Engineers (PWD) Award; C392 of 1982. 
Security Officers' Award; R25 of 1981. 
Sheet Metal Workers (Government) Award; 31 of 1973. 
Sheet Metal Workers' Award; 10 of 1973. 
The Shop and Warehouse (Wholesale and Retail Estab- 

lishments) State Award; 32 of 1976. 
Show Grounds Maintenance Worker's Award; 55 of 

1968. 
Slow Learning Children's Group (Salaried Officers) 

Award; 13 of 1977. 
Soap and Allied Products Manufacturing Award; 25 of 

1960. 
Social Trainers (Nulsen Haven) Award; All of 1985. 
Social Trainers (Slow Learning Children's Group) 

Award; A15 of 1984. 
Soft Furnishings Award; 23 of 1982. 
The State Batteries Agreement; 42 of 1977. 
State Energy Commission Construction Award; 23 of 

1970. 
State Research Stations, Agricultural Schools and 

College Workers Award; 23 of 1971. 
Storemen (Government) Consolidated Award; 20 of 

1969. 
Storemen (State Energy Commission) Award; 4 of 1971. 
Storemen's (Explosive Magazines) Award; 7 of 1965. 
Storemen Independent Wooldumpers Pty Ltd Award; 

36 of 1982. 
Storemen's Rapid Metal Developments (Aust) Pty Ltd 

Award; A44 of 1982. 
The Sugar Refining Award; A41 of 1982. 
Supermarkets and Chain Stores (Western Australia) 

Warehouse Award; A26 of 1982. 
Superphosphate Workers' Award; 7 of 1975. 
The Surveying Industry Award; A45 of 1982. 
Tea Attendants and Canteen Workers' (SEC) Award; 27 

of 1974. 
The Teachers' (Kindergartens) Award; 22 of 1963. 
Teachers' Aides' Award; 4 of 1979. 
Teachers' Aides' (Independent Schools) Award; A1 of 

1983. 
Telfer Gold Mines (Production and Maintenance 

Employees') Award 1985; A13 of 1985. 
Tertiary Education Non Academic Salaried Staff 

(Colleges) Award; 3 of 1979. 
Theatrical Employees (General Theatrical) Award; A7 

of 1984. 
Theatrical Employees (Perth Theatre Trust) Award; A9 

of 1983. 
Thermal Insulation Contracting Industry Award; 1 of 

1978. 
Ticketwriters' Award; 29 of 1958. 
Timber Workers Award; 36 of 1950. 
Timber Yard Workers Award; 11 of 1951. 
Tin Mining Award; 14 of 1971. 
Titanium Oxide Manufacturing Award; 8 of 1975. 
Tool and Material Storemen (Education Department) 

Award; 24 of 1974. 
Transport Trust Salaried Officers' Award; 3 of 1977. 
Transport Workers' (Eastern Goldfields Transport 

Board) Award; 23 of 1976. 
Transport Workers' (General) Award; 10 of 1961. 
Transport Workers (Government) Award; 2A of 1952. 
Transport Workers Mobile Food Vendors Flash Food 

Canteens Award; 3 of 1986. 
Transport Workers' (Passenger Vehicles) Award; 47 of 

1978. 
Transport Workers' (State Energy Commission) Award; 

40 of 1965. 
The Vehicle Builders' (PWD) Agreement; 36 of 1971. 
Vehicle Builders' Award; 9 of 1971. 
Ward Assistants (Mental Health Services) Award; 35 of 

1966. 
Watchmakers' and Jewellers' Award; 10 of 1970. 
Western Australian Arts Orchestral Foundation Incor- 

porated Award; 4 of 1984. 
Western Australian Metropolitan Teaching Hospitals — 

Salaries and Conditions of Service Award (Medical 
Officers); PSA 18 of 1986. 

Western Australian Fire Brigades Board Communica- 
tions Systems Officers Salaries Allowances and 
Conditions of Service Agreement; PSA Ag6 of 
1985. 

Western Australian School of Nursing (Salaried 
Officers) Award; 37 of 1978. 

Western Australian State Public Hospitals; Medical 
Practitioners Award; PSA 19 of 1986. 

Western Australian Tourism Commission Employees 
Agreement; PSA AG1 of 1985. 

Wineries Award; 31 of 1969. 
Wire Manufacturing (Australian Wire Industries Pty 

Ltd) Award; 24 of 1970. 
Woodchip Industry Award; 21 of 1976. 
Wool Scouring and Fellmongery Industry Award; 32 of 

1959. 
Wool Sorters' (Wool Scouring Works) Award; 41 of 

1956. 
Wool, Hide and Skin Store Employees' Award; 8 of 

1966. 
Zoological Gardens Employees Award; 29 of 1969. 

Schedule B. 
Aerated Water and Cordial Manufacturing Industry 

Award; 10 of 1975. 
Argyle Diamond Mines Production Award; A28 and 

A32 of 1984. 
Asbestos — Cement Workers Award; 23 of 1960. 
Building and Engineering Trades (Nickel Mining and 

Processing) Award; 20 of 1968. 
Cereal Processing, Extracting and Manufacturing 

Award; 26 of 1970. 
Child Care (Subsidised Centres) Award; A26 of 1985. 
Clerks' (Taxi Services) Award 1970; 14B of 1968. 
The Cliffs Robe River Iron Associates Iron Ore Produc- 

tion and Processing Agreement; 10 of 1979. 
Community Colleges Award; A21 of 1986. 
Concrete Masonry Block Manufacturing Award; 28 of 

1969. 
Confectionery Manufacturing Award 1968; 19 of 1967. 
Copper/Zinc Mining and Processing; 7 of 1980. 
Dental Nurses Award; 4 of 1965. 
Department of Community Services (Family Resource 

Workers, Welfare Assistants and Parent Halpers) 
Award 1986; A19 of 1986. 

Dresser Minerals — Australian Workers' Union Barites 
Mining and Processing Award; 33 of 1979. 

The Dried Vine Fruits Industry Award; 8 of 1951. 
Drum Reclaiming Award; 21 of 1961. 
Education Department Ministerial Officers Salaries, 

Allowances and Conditions Award 1983; 5 of 1983. 
Enrolled Nurses and Nursing Assistants (Government) 

Award; R7 of 1978. 
Electrical Trades (Goldmining) Award; 57 of 1968. 
Engine Drivers (Gold Mining) Consolidated Award; 37 

of 1947. 
Engine Drivers' (Nickel Mining) Award; 37 of 1968. 
Engineering Trades and Engine Drivers (Nickel 

Refining) Award; 10 of 1971. 
Engineering and Engine Drivers (Nickel Smelting) 

Award; 4 of 1973. 
Engineers (Gold Mining) Award; 26 of 1947. 
Fibrous Plaster and Cement Workers' Award; 11 of 

1969. 
Fire Brigade Employees' Award; 26 of 1971. 
Fire Brigade Officers' Award; 489 of 1972. 
The Frozen Foods Award; 25 of 1977. 
Fruit and Vegetables Processing and Packing Award; 41 

of 1978. 
Gold Mining Consolidated Award; 21 of 1967. 
Grocery and Match Manufacturing Award; 11 of 1971. 
Hospital Laundry and Linen Service (Salaried Officers) 

Award; 36 of 1978. 
Hospital Salaried Officers' Award; 39 of 1968. 
Hospital Salaried Officers (Nursing Homes) Award 

1976; R18 and R19 of 1974. 
Hospital Salaried Officers (Private Hospitals) Award 

1980; 28 of 1977. 
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Hospital Salaried Officers' (Red Cross Blood Transfu- 
sion Service) Award 1978; R17 of 1974. 

Hospital Salaried Officers' (Silver Chain) Award 1980; 
R38 of 1978. 

Hospital Salaried Officers' (Spastic Welfare) Award 
1978; 37 of 1976. 

Ice Cream and Frozen Confectionery Manufacturing 
Award; 32 of 1982. 

Iron Ore Production and Processing (BHP Minerals Co 
Limited) Award; 22 of 1981. 

The Iron Ore Production and Processing (Goldsworthy 
Mining Limited) Award; 43 of 1981. 

Iron Ore Production and Processing (Hamersley Iron 
Pty Limited) Award; A15 of 1985. 

Iron Ore Production and Processing (Mt Newman 
Mining Company Pty Limited) Award; A29 of 
1984. 

Leslie Salt Co Award; 31 of 1982. 
Manufacturing Chemists Award; 3 of 1976. 
Mental Health Nurses Consolidated Award; 13 of 1947. 
Minerals Production (Salt) Industry Award; 36 of 1968. 
Mineral Sands Mining and Processing (Engineering and 

Building Trades) Award; 6 of 1977. 
Mineral Sands Mining and Processing Industry Award; 

38 of 1981. 
Miscellaneous Workers (Slow Learning Children's 

Group) Award; A20 of 1980. 
Musicians' General (State) Award 1985; A5 of 1985. 
Nickel Mining and Processing Award; 18 of 1975. 
Nickel Refining Award; 6 of 1971. 
Nickel Smelting (Western Mining Corporation Limited) 

Award; 18 of 1972. 
Nurses (Public Hospitals) Award; 6 of 1968. 
Particle Board Industry Award (SWLD); 10 of 1978. 
Permanent Building Societies (Administrative and 

Clerical Officers); 26 of 1975. 
Pipe Tile and Pottery Manufacturing Industry Award; 

34 of 1978. 
Police Award; 2 of 1966. 
Plaster Mill Workers' Award; 6 of 1962. 
Plywood and Veneer Workers Award; 24 of 1952. 
Plywood and Veneer Workers Award; 28 of 1981. 
Public Authorities Salaries Award 1986; PSA 3 of 1986. 
Public Service Salaries Agreement 1985; PSA 5 of 1985. 
Public Service Shift Work Agreement; PSA 24 of 1978. 
Railway Officers' Award; RCB 1 of 1985. 
Salt Production and Processing — Dampier Salt 

(Operations) Pty Limited — Dampier and Lake 
McLeod Award; A12 of 1985. 

Slow Learning Childrens' Group (Salaried Officers) 
Award; 13 of 1977. 

Storemen (Government) Award; 20 of 1969. 
Teachers' Aides Award; 4 of 1979. 
Tin Mining Industry Award; 14 of 1971. 
WA State Public Hospitals Medical Practitioners' 

Award 1987; PSA 19 of 1986. 
Western Australian Arts Orchestral Foundation 

Incorporated Award; 4 of 1984. 
Western Australian School of Nursing (Salaried 

Officers) Award; 37 of 1978. 
Wire Manufacturing (Australian Wire Industries Pty 

Ltd) Award; 24 of 1970. 
Wool, Hide and Skin Store Employees' Award; 8 of 

1966. 
Woolsorters (Wool Scouring Works) Award; 41 of 1956. 

Schedule B. 
Aerated Water and Cordial Manufacturing Industry 

Award; 10 of 1975. 
Clause 12.—Shift Work: Delete subclause (5) of this 

clause and insert in lieu thereof:— 
(5) A shift employee when on afternoon or night 

shift shall be paid per shift of eight hours, a loading 
at the rate of $9.18 in addition to his ordinary rate 
prescribed by this award. 

Argyle Diamond Mines Production Award; A28 and 
A32 of 1984. 

Clause 10.—Hours of Work: Delete subclause (5) (f) 
of this clause and insert in lieu thereof:— 

(5) (f) A shift worker on night shift shall be paid 
$10.93 per shift for each rostered shift, other than a 
shift which commences on a Saturday, Sunday or 
Public Holiday. 

Asbestos — Cement Workers Award; 23 of 1960. 
Clause 9.—Shift Work: Delete subclause (1) of this 

clause and insert in lieu thereof: 
(1) A shift worker shaU, in addition to his 

ordinary rate, be paid per shift of eight hours at the 
ordinary mean rate of $9.61 when on afternoon or 
night shift. For the purpose of this subclause the 
ordinary mean rate shil be 15 per cent of the 
average of the maximum and minimum adult wage 
rate. 

Building and Engineering Trades (Nickel Mining and 
Processing) Award; 20 of 1968. 

Clause 11.—Shift Work: Delete subclause (2) of this 
clause and insert in lieu thereof:— 

(2) A shift worker shall, in addition to his 
ordinary rate, be paid per shift of eight hours at the 
rate of $6.76 when on afternoon or night shift. 

Cereal Processing, Extracting and Manufacturing 
Award; 26 of 1970. 

Clause 10.—Shift Allowances: Delete subclauses (1) 
and (2) of this clause and insert in lieu thereof:— 

(1) Workers regularly engaged on continuous 
shift work shall be paid a shift allowance at the rate 
of $31.35 per week in addition to the rates pre- 
scribed in Clause 31.—Wages provided that such 
additional rate shall not apply to workers engaged 
solely on day work. 

(2) Workers engaged on day and afternoon shifts 
only shall be paid a shift allowance at the rate of 
$6.27 for such afternoon shift in addition to the 
rates prescribed in Clause 31.—Wages. 

Clause 31.—Wages: Delete subclause (3) of this clause 
and insert in lieu thereof:— 

(3) Foreman Miller who works a shift shall be 
paid not less than $21.(X) per week above the 
relevant rate prescribed in subclause (2) hereof. 

Child Care (Subsidised Centres) Award; A26 of 1985. 
Clause 11.—Wages: Delete subclause (6) (b) of this 

clause and insert in lieu thereof:— 
(6) (b)Junior Aides: Junior Aides shall be paid 

the following percentage of the rate prescribed for a 
Child Care Aide in her first year of employment: 

$ 
At or under 16 years of age 139.35 
At 17 years of age 167.22 
At 18 years of age 209.03 
At 19 years of age 236.90 
At 20 years of age 264.77 
Thereafter, the adult rate. 

Clerks' (Taxi Services) Award 1970; 14B of 1968. 
Clause 6.—Hours: Delete subclause (1) (c) of this 

clause and insert in lieu thereof:— 
(1) (c) Except as provided in subclause (1) of 

Clause 9.—Sunday and Holiday Work, a shift 
worker shall be paid in addition to the ordinary rates 
$5.52 per shift when on afternoon or night shift on 
any day Monday to Friday inclusive. 
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The Cliffs Robe River Iron Associates Iron Ore 
Production and Processing Agreement; 10 of 1979. 
1. Clause 13.—Shift Work, Part 1: Delete subclause 

(3) (a) of this clause and insert in lieu thereof:— 
(3) (a) Subject to the provisions of this clause a 

worker employed on shift work shall, in addition to 
his ordinary rate of wage be paid for each hour 
worked:— 

Per Hour 
Extra 

(i) If a two or three shift worker 78 cents 
(ii) If a continuous shift worker 82 cents 

2. Clause 5.—Shift Work and Shift Rosters, Part HI: 
Delete subclause (3) of this clause and insert in lieu 
thereof:— 

(3) Workers employed under this Part on shift 
shaU be paid the shift allowance of 82 cents per each 
hour actually worked if they are deemed to be 
continuous shift workers or 78 cents per each hour 
actually worked if they are on shift work not deemed 
to be continuous on the same basis and conditions as 
specified by Clause 13 of Part I of this Agreement. 
Workers classified as "irregular shift workers" are 
to receive a shift allowance of 91 cents per hour 
actually worked. 

Community Colleges Award; A21 of 1986. 
Schedule B — Part-Time Provisions: Delete Schedule 

B — Part-Time Provisions and insert in lieu the 
following: 

Group A $43.55 per hour 
Group B $37.75 per hour 
Group C $33.25 per hour 
Group D $26.85 per hour 
Group E $22.05 per hour 

1. Classes in groups B to E are determined in 
accordance with the guidelines used by the 
Technical Education Division of the Education 
Department. 

2. This scale will be adjusted annually in 
accordance with any change in full-time academic 
salaries. 

3. Part-Time employees will be paid the hourly 
rates in this schedule or by such contract sum as may 
be agreed between the part-time employee and the 
employer. 

4. This schedule shall come into effect on and 
from 1 July 1986 notwithstanding the operative date 
of any other part of the award. 

Concrete Masonry Block Manufacturing Award; 
28 of 1969. 

Clause 10.—Shift Work: Delete subclause (1) of this 
clause and insert in lieu thereof:— 

(1) A shift worker shall, in addition to his 
ordinary rate, be paid per shift of eight hours at the 
rate of $3.06 when on afternoon or night shift. 

Confectionery Manufacturing Award 1968; 19 of 1967. 
Clause 13.—Shift Work: Delete subclause (3) of this 

clause and insert in lieu thereof:— 
(3) A shift employee shall, in addition to his 

ordinary rates of wage, be paid at the rate of $7.54 
per shift when on afternoon or night shift. 

Copper/Zinc Mining and Processing Award; 7 of 1980. 
Clause 9.—Shift Work: Delete subclause (2) of this 

clause and insert in lieu thereof:— 
(2) A shift worker shall, in addition to his 

ordinary rate be paid per shift of eight hours at the 
rate of $6.76 on afternoon or night shift. 

Dental Nurses Award; 4 of 1965. 
Clause 28.—Wages: Delete subclause (1) and insert the 

following in lieu: 
Per Week 

$ 
(1) Student Nurse (Dental) 

(a) Adult 
1st year of training 194.80 
2nd year of training 246.60 
Student under 21 years of age 
1st year of training 190.70 
2nd year of training 244.20 

(b) A student nurse who tums,21 years of age 
during a particular year of training shall 
automatically move to the adult rate of 
pay appropriate to the year of training. 

Department of Community Services (Family Resource 
Workers, Welfare Assistants and Parent Helpers) 

Award 1968; A19 of 1986. 
Clause 8.—Rate of Pay: Delete subclause (1) of this 

clause and insert the following in lieu: 
(1) The hourly rate payable to employees covered 

by this Award shall be $8.65. 

Dresser Minerals — Australian Workers' Union Barites 
Mining and Processing Award; 33 of 1979. 

Clause 14.—Shift Work: Delete subclause (5) of this 
clause and insert in lieu thereof:— 

(5) A shift worker shall, in addition to his 
ordinary rate, be paid per shift of eight hours $7.09 
for other than day shift. 

The Dried Vine Fruits Industry Award; 8 of 1951. 
Clause 18.—Shift Work: Delete subclause (2) of this 

clause and insert in lieu thereof:— 
(2) A worker shall, in addition to his ordinary 

rate, be paid per shift of eight hours an amount of 
$5.10 when on afternoon or night shift. 

Drum Reclaiming Award; 21 of 1961. 
Clause 20.—Shift Work: Delete subclause (5) of this 

clause and insert in lieu thereof:— 
(5) The loading on the ordinary rates of pay for 

shift work shall be $5.08 for afternoon shift and for 
night shift. 

Education Department Ministerial Officers Salaries, 
Allowances and Conditions Award 1983; 5 of 1983. 
Clause 9.—Salaries: Delete subclause (2) (a) and insert 

in lieu thereof:— 
Per Annum 

(2) (a) (i) School Assistant Class 1 
1st year of service 
2nd year of service 
3rd year of service 
4th year of service and 
thereafter 

(ii) School Assistant Class 2 
1st year of service 
2nd year of service 
3rd year of service 
4th year of service and 
thereafter 

(iii) School Assistant Class 3 
1st year of service 
2nd year of service 
3rd year of service and 
thereafter 

(iv) School Assistants (Junior): 
School Assistants employed 
below the age of 21 years are to 
be paid the following salaries: 
18 years 
19 years 
20 years 

13 148 
13 629 
14 107 

14 584 

15 063 
15 543 
16 094 

16 476 

17 039 
17 716 

18 232 

9 208 
10 658 
11 968 
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Enrolled Nurses and Nursing Assistants (Government) 
Award; R7 of 1978. 

Clause 31.—Wages: Delete subclause (2) of this clause 
and insert the following in lieu:— 

(2) (a) Trainee Enrolled Nurse Column A 
Per Week 

S 
Adult 
1st year of training 220.00 
2nd year of training 254.70 
Trainee under 21 years of age 
1st year of training 215.90 
2nd year of training 251.60 

(b) A trainee enrolled nurse who turns 21 years of 
age during a particular year of training shah auto- 
matically move to the adult rate of pay appropriate 
to the year of training. 

Electrical Trades (Goldmining) Award; 57 of 1968. 
Clause 12.—Shift Work: Delete subclause (2) of this 

clause and insert in lieu thereof:— 
(2) A shift worker shall in addition to his ordinary 

rate be paid per shift of eight hours the sum of $6.76 . 
when on afternoon or night shift. 

Engine Drivers (Gold Mining) Consolidated Award; 
37 of 1947. 

Clause 9.—Shift Work: Delete subclause (2) of this 
clause and insert in lieu thereof:— 

(2) A shift worker shall, in addition to his 
ordinary rate be paid per shift of eight hours at the 
rate of $6.76 when on afternoon or night shift. 

Engine Drivers' (Nickel Mining) Award; 37 of 1968. 
Clause 9.—Shift Work: Delete subclause (2) of this 

clause and insert in lieu thereof:— 
(2) A shift worker shall, in addition to his 

ordinary rate be paid per shift of eight hours at the 
rate of $6.76 when on afternoon or night shift. 

Engineering Trades and Engine Drivers (Nickel 
Refining) Award; 10 of 1971. 

Clause 13.—Shift Work: Delete subclause (3) of this 
clause and insert in lieu thereof:— 

(3) A shift worker shall, in addition to his 
ordinary rate be paid per shift of eight hours the sum 
of $6.76 when on afternoon or night shift. 

Engineering and Engine Drivers (Nickel Smelting) 
Award; 4 of 1973. 

Clause 10.—Shift Work: Delete subclause (2) of this 
clause and insert in lieu thereof:— 

(2) A shift worker shall, in addition to his 
ordinary rate, be paid per shift of eight hours at the 
rate of $6.76 when on afternoon or night shift. 

Engineers (Gold Mining) Award; 26 of 1947. 
Clause 14.—Shifts: Delete subclause (2) of this clause 

and insert in lieu thereof:— 
(2) A shift worker shall in addition to his ordinary 

rate, be paid per shift of eight hours at the rate of 
$6.76 when on afternoon or night shift. 

Fibrous Plaster and Cement Workers' Award; 
11 of 1969. 

Clause 13.—Wages: Delete subclause (2) of this clause 
and insert in lieu thereof:— 

(2) Junior Workers (Total Wage per week) 
Under 17 years of age  95.52 
Between 17 and 18 years of age 115.27 
Between 18 and 19 years of age 133.21 
Between 19 and 20 years of age 151.83 
Between 20 and 21 years of age 169.93 

Fire Brigade Employees Award; 26 of 1971. 
Clause 5.—Wages: Delete existing subclauses (2) and 

(3) and insert in lieu:— 
(2) In addition to the weekly rates prescribed in 

(1) hereof the following amounts shall be paid for 
weekend and public holiday penalties and shift 
loadings: 
Fireman Third Class 78.68 
Fireman Second Class 82.33 
Fireman First Class (3rd year of service) 86.01 
Fireman First Class (4th year of service) 91.52 
Fireman A Grade (5th to 7th year of service) 94.51 
Senior Fireman 97.83 

(3) In addition to the rates prescribed in sub- 
clauses (1) and (2) hereof the following amounts 
shaU be payable being for regularly worked overtime 
hours being an average of two hours per week over 
an eight week cycle of shifts: 
Fireman Third Class 30.00 
Fireman Second Class 31.41 
Fireman First Class (3rd year of service) 32.84 
Fireman First Class (4th year of service) 35.04 
Fireman A Grade (5th to 7th year of service) 36.17 
Senior Fireman 37.42 

Fire Brigade Officers' Award; 489 of 1972. 
Clause 5.—Wages: Delete existing subclauses (2) and 

(3) and insert in lieu:— 
(2) In addition to the weekly rates prescribed in 

(1) hereof the following amounts shall be paid for 
weekend and public holiday penalties and shift 
loadings:— 

(a) Station Officers 
First year of service 110.24 
Second year of service 114.37 
Third year of service or first year 
of service with either:— 

(i) eight years' total 
experience in fire- 
fighting with Western 
Australia Fire Brigades; 
or 

(ii) possession of Graduate 
Membership of the 
Institute of Fire 
Engineers or 
alternatively a pass in all 
units of study for the 
first two years of the 
course "Diploma in Fire 
Engineering (PTC)" 119.81 

Thereafter 125.27 
(b) District Officers 134.13 
(c) Superintendents 149.82 

(3) In addition to the weekly rates prescribed in 
subclauses (1) and (2) hereof the following amounts 
shall be paid for regularly worked overtime being an 
average of two hours over an eight week cycle of 
shifts: 

(a) Station Officers 
First year of service 42.10 
Second year of service 43.66 
Third year of service or first 
year of service with either:— 

(i) eight years' total 
experience in fire- 
fighting with Western 
Australian Fire Brigades; 
or 

(ii) possession of Graduate 
Membership of the 
Institute of Fire 
Engineers or alternative- 
ly a pass in ah units of 
study for the first two 
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years of the course 
"Diploma in Fire 
Engineering (PTC)" 45.70 

Thereafter 47.77 
(b) District Officers 51.11 
(c) Superintendents 57.03 

The Frozen Foods Award; 25 of 1977. 
Clause 10.—Shift Work: Delete subclause (3) of this 

clause and insert in lieu thereof:— 
(3) A shift employee shall, in addition to his 

ordinary rate of wage, be paid at the rate of $7.51 
per shift when on afternoon or night shift. 

Fruit and Vegetable Processing and Packing Award; 
41 of 1978. 

Clause 10.—Shift Work: Delete subclause (3) of this 
clause and insert in lieu thereof:— 

(3) A shift worker shall, in addition to his 
ordinary rate of wage, be paid at the rate of $7.51 
per shift when on afternoon or night shift. 

2. Delete subclause (1) of Clause 2 of Schedule A and 
insert in lieu thereof:— 

2.—Clerical Workers — Salary Classes and Grades. 
Except where otherwise provided in this 

Schedule, the classes and grades applicable to 
workers in the Clerical Division shall be as 
follows:— 

Table A2 
Salary Classes and Grades. 

Class Minimum Intermediate Maximum 
Salary Salary Salary 

$ $ $ 
1 20 383 — 21 080 
2 21 763 — 22 446 
3 23 192 — 23 949 
4 24 737 — 25 544 
5 26 347 — 27 154 
6 28 002 — 28 864 
7 29 714 30 580 31 430 
8 32 294 — 33 144 
9 34 056 — 34 965 

10 35 934 — 36 955 
11 37 882 — 38 851 

Gold Mining Consolidated Award; 21 of 1967. 
Clause 9.—Shift Work: Delete subclause (2) of this 

clause and insert in lieu thereof:— 
(2) A shift worker shall in addition to his ordinary 

rate be paid for a shift of eight hours at the rate of 
$6.76 when on afternoon or night shift. 

Grocery and Match Manufacturing Award; 11 of 1971. 
Clause 10.—Shift Work: Delete subclause (3) of this 

clause and insert in lieu thereof:— 
(3) A shift employee shall, in addition to his 

ordinary rate of wage, be paid at the rate of $7.51 
per shift when on afternoon or night shift. 

Hospital Laundry and Linen Service (Salaried Officers) 
Award; 36 of 1978. 

1. Delete subclauses (1) and (2) of Clause 1 of Schedule 
A and insert in lieu thereof:— 

Salaries — Clerical and Administrative Division. 
1.—Clerical Workers — Automatic Range. 

(1) The rates of pay for Clerical automatic range 
workers shall be as follows:— 

Table Al. 
Level 1 Level 2 
Salary Salary 

Per Annum Per Annum 
$ $ 

15 years of age 7 077 7 423 
16 years of age 7 850 8 051 
17 years of age 8 678 9 092 
18 years of age 10 124 10 613 
19 years of age 11 728 12 291 
20 years of age 13 170 13 733 
Adult Rates: 
1st year 14 462 14 960 
2nd year 14 960 15 469 
3rd year 15 469 16 110 
4th year 15 963 16 701 

Level 3 Level 4 Level 5 
Salary Salary Salary 

Per Annum Per Annum Per Annum 
$ S $ 

Under 17 years of age 8 124 8 357 9 339 
17 years of age 9 032 9 760 10 912 
18 years of age 10 851 11 392 12 729 
19 years of age 12 430 13 186 14 658 
20 years of age 14 054 14 807 16 369 
Adult Rates: 
1st year 15 516 16 266 18 043 
2nd year 16 110 16 861 18 636 
3rd year 16 701 17 453 19 229 
4th year 17 292 18 043 19911 

3. Delete subclause (1) of Clause 3 of Schedule A and 
insert in lieu thereof:— 

3.—Administrative Workers — Salary Classes. 
(1) The rate of pay for workers in the Administra- 

tive Division shall be as follows:— 
Table AA. 

Class Salary 
Per Annum 

$ 
1 40 321 
2 42 187 
3 44 058 
4 45 924 
5 47 773 
6 49 640 
7 52 781 
8 55 056 
9 57 336 

10 59 910 
11 62 643 

4. Delete subclauses (1) and (2) of Clause 4 of Schedule 
A and insert in lieu thereof:— 

4.—Typists, Clerk Typists, Machinists, Data 
Processing Operators and Others — Automatic 

Range. 
(1) The rates of pay for workers who occupy 

positions within Table A3 shall be as follows:— 
Table A3. 

Salary 
Per Annum 

(2) Classes and grades beyond a salary of $19 911 
per annum shall be those set out in Table A2 of this 
Schedule. 

Age or year of adult service: 
Under 17 years of age 8 124 
17 years of age 9 302 
18 years of age 10 851 
19 years of age 12 430 
20 years of age 14 054 
21 years of age or first year of adult 
service 15 516 
22 years of age or second year of 
adult service 16 110 
23 years of age or third year of adult 
service 16 701 
24 years of age or fourth year of 
adult service 17 292 

(2) Classes and grades beyond a salary of $17 292 
per annum shall be those set out in Table A4 of the 
Schedule. 

16 110 
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5. Delete subclause (1) of Clause 5 of Schedule A and 
insert in lieu thereof:— 

5.—Typists, Clerk Typists, Machinists, 
Data Processing Operators and Others — Salary 

Classes and Grades. 
(1) Except where otherwise provided in this 

Schedule the classes and grades applicable to 
Typists, Clerk Typists, Machinists and Data 
Processing Operators shall be as follows:— 

Table A4. 
Salary Classes and Grades. 

Class Minimum Maximum 
Salary Salary 

18 533 
19 771 
21 051 
22 280 
23 649 

17 886 
18 965 
20 244 
21 594 
22 945 
24 286 

6. Delete subclause (1) of Clause 1 of Schedule B and 
insert in lieu thereof:— 

Schedule B. 
Salaries — General Division. 

Except as provided in Clauses 2, 3 and 4 of this 
Schedule, the classes and grades applicable to 
employees in the General Division shall be as 
follows:— 

1.—Workers — Salaries and Grades. 
Table Bl. 

Salary 
Class(l) PerAnnum 

Class 1 
15 years of age  
16 years of age  
17 years of age  
18 years of age  
19 years of age  
20 years of age  
21 years of age or first year of adult service 
22 years of age or second year of adult 
service   
23 years of age or third year of adult 
service   
24 years of age or fourth year of adult 
service   

7 003 
7 782 
9 485 

11 096 
12 895 
14 562 
15 963 

16 559 

17 754 

Class 2. 
Minimum   17 754 
Intermediate  18 127 
Maximum  18 486 
Class 3. 
Minimum   18 486 
Intermediate  18 899 
Maximum  19 490 

7. Delete subclause (5) of Clause 1 of Schedule B and 
insert in lieu thereof:— 

(5) Classes and grades beyond a salary of $19 490 
shall be those set out in Table B2. 

Table B2. 
Salary Classes and Grades. 

Class Minimum Intermediate Maximum 
Salary Salary Salary 

20 157 
21 549 
23 008 
24 542 
26 134 
27 831 
29 551 
32 144 
33 951 
35 831 

20 855 
22 265 
23 752 
25 341 
26 937 
28 683 
31 263 
33 024 
34 858 
36 833 

Class Minimum Intermediate Maximum 
Salary Salary Salary 

$ $ $ 
11 37 787 — 38 760 
12 — _ 40 229 
13 — — 42 099 

8. Delete subclause (7) of Clause 1 of Schedule B and 
insert in lieu thereof:— 

Table B3. 
Salary 

Per Annum 
$ 

Age or year of adult service: 
Under 17 years of age  8 048 
17 years of age  9 485 
18 years of age  11 096 
19 years of age  12 895 
20 years of age  14 562 
21 years of age or first year of adult 
service   15 963 
22 years of age or second year of adult 
service   16 559 
23 years of age or third year of adult 
service   17 175 
24 years of age or fourth year of adult 
service   17 754 
25 years of age or fifth year of adult 
service   18 279 
26 years of age or sixth year of adult 
service   18 899 
27 years of age or seventh year of adult 
service   19 490 

Hospital Salaried Officers' Award; 39 of 1968. 
1. Delete subclauses (1) and (2) of Clause 1 of Schedule 

A and insert in lieu thereof:— 
Salaries — Clerical and Administrative Division. 

1.—Clerical Workers — Automatic Range. 
(1) The rates of pay for Clerical automatic range 

workers shall be as follows:— 
Table Al. 

Level 1 Level 2 
Salary Salary 

Per Annum Per Annum 
S S 

15 years of age 7 077 7 423 16 years of age 7 850 8 051 17 years of age 8 678 9 092 18 years of age 10 124 10613 
19 years of age 11 728 12 291 
20 years of age 13 170 13 733 
Adult Rates: 
1st year 14 462 14 960 
2nd year 14 960 15 469 3rd year 15 469 16 110 4th year 15 963 16 701 

Level 3 Level 4 Level 5 Salary Salary Salary 
Per Annum Per Annum Per Annum 

$ $ $ 
Under 17 years of age 8 124 8 357 9 339 17 years of age 9 032 9 760 10 912 18 years of age 10 851 11 392 12 729 19 years of age 12 430 13 186 14 658 
20 years of age 14 054 14 807 16 369 
Adult Rates: 
1st year 15 516 16 266 18 043 2nd year 16 110 16 861 18 636 
3rd year 16 701 17 453 19 229 4th year 17 292 18 043 19 911 

(2) Classes and grades beyond a salary of $19 911 
per annum shall be those set out in Table A2 of this 
Schedule. 

2. Delete subclause (1) of Clause 2 of Schedule A and 
insert in lieu thereof:— 

2.—Clerical Workers — Salary Classes and Grades. 
Except where otherwise provided in this 

Schedule, the classes and grades applicable to 
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workers in the Clerical Division shall be as 
follows:'— 

Table A2 
Salary Classes and Grades. 

Class Minimum Intermediate Maximum 
Salary Salary Salary 

20 383 
21 763 
23 192 
24 737 
26 347 
28 002 
29 714 
32 294 
34 056 
35 934 
37 882 

30 580 

21 080 
22 446 
23 949 
25 544 
27 154 
28 864 
31 430 
33 144 
34 965 
36 955 
38 851 

3. Delete subclause (1) of Clause 3 of Schedule A and 
insert in lieu thereof:— 

3.—Administrative Workers — Salary Classes. 
(1) The rate of pay for workers in the Administra- 

tive Division shall be as follows:— 
Table AA. 

Class Salary 
Per Annum 

$ 
1 40 321 
2 42 187 
3 44 058 
4 45 924 
5 47 773 
6 49 640 
7 52 781 
8 55 056 
9 57 336 

10 59 910 
11 62 643 

4. Delete subclauses (1) and (2) of Clause 4 of Schedule 
A and insert in lieu thereof:— 

4.—Typists, Clerk Typists, Machinists, Data 
Processing Operators and Others — Automatic 

Range. 
(1) The rates of pay for workers who occupy 

positions within Table A3 shall be as follows:— 

Table A3. 
Salary 

Per Annum 

Age or year of adult service: 
Under 17 years of age 8 124 
17 years of age 9 302 
18 years of age 10 851 
19 years of age 12 430 
20 years of age 14 054 
21 years of age or first year of adult 
service 15 516 
22 years of age or second year of 
adult service 16 110 
23 years of age or third year of adult 
service 16 701 
24 years of age or fourth year of 
adult service 17 292 

(2) Classes and grades beyond a salary of $17 292 
per annum shall be those set out in Table A4 of the 
Schedule. 

5. Delete subclause (1) of Clause 5 of Schedule A and 
insert in lieu thereof:— 

5.—Typists, Clerk Typists, Machinists, 
Data Processing Operators and Others — Salary 

Classes and Grades. 
(1) Except where otherwise provided in this 

Schedule the classes and grades applicable to 

Typists, Clerk Typists, Machinists and Data 
Processing Operators shall be as follows:— 

Table A4. 
Salary Classes and Grades. 

Class Minimum Maximum 
Salary Salary 

$ $ 
1 — 17 886 
2 18 533 18 965 
3 19 771 20 244 
4 21 051 21 594 
5 22 280 22 945 
6 23 649 24 286 

6. Delete subclause (1) of Clause 1 of Schedule B and 
insert in lieu thereof:— 

Schedule B. 
Salaries — General Division. 

Except as provided in Clauses 2, 3 and 4 of this 
Schedule, the classes and grades applicable to 
employees in the General Division shall be as 
follows:— 

1.—Workers — Salaries and Grades. 

Table Bl. 

Class(1) 
Salary 

Per Annum 

Class 1 
15 years of age  
16 years of age  
17 years of age  
18 years of age  
19 years of age  
20 years of age  
21 years of age or first year of adult service 
22 years of age or second year of adult 
service   
23 years of age or third year of adult 
service   
24 years of age or fourth year of adult 
service   
Class 2. 
Minimum   
Intermediate  
Maximum   
Class 3. 
Minimum   
Intermediate  
Maximum  

7 003 
7 782 
9 485 

11 096 
12 895 
14 562 
15 963 

17 754 

17 754 
18 127 
18 486 

18 486 
18 899 
19 490 

7. Delete subclause (5) of Clause 1 of Schedule B and 
insert in lieu thereof:— 

(5) Classes and grades beyond a salary of $19 490 
shaU be those set out in Table B2. 

Table B2. 
Salary Classes and Grades. 

Class Minimum Intermediate Maximum 
Salary 

$ 
Salary 

$ 
Salary 

$ 
1 20 157 20 855 
2 21 549 — 22 265 
3 23 008 — 23 752 
4 24 542 — 25 341 
5 26 134 — 26 937 
6 27 831 — 28 683 
7 29 551 30 381 31 263 
8 32 144 — 33 024 
9 33 951 — 34 858 

10 35 831 — 36 833 
11 37 787 — 38 760 
12 — — 40 229 
13 — — 42 099 
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8. Delete subclause (7) of Clause 1 of Schedule B and 
insert in lieu thereof:— 

Table B3. 
Salary 

Per Annum 

Age or year of adult service: 
Under 17 years of age  8 048 
17 years of age  9 485 
18 years of age  11 096 
19 years of age  12 895 
20 years of age  14 562 
21 years of age or first year of adult 
service   15 963 
22 years of age or second year of adult 
service   16 559 
23 years of age or third year of adult 
service   17 175 
24 years of age or fourth year of adult 
service   17 754 
25 years of age or fifth year of adult 
service   18 279 
26 years of age or sixth year of adult 
service   18 899 
27 years of age or seventh year of adult 
service   19 490 

9. Delete subclause (1) of Clause 3 of Schedule B and 
insert in lieu thereof:— 

3.—Drafting Assistants. 
(1) The rates of pay for Drafting Assistants shaU 

be as follows:— 

Table B5. 
Salary 

Per Annum 

Age or year of adult service: 
Under 17 years of age  8 012 
17 years of age  9 444 
18 years of age  11 049 
19 years of age  12 838 
20 years of age  15 621 
21 years of age or first year of adult 
service   17 175 
22 years of age or second year of adult 
service   17 754 
23 years of age or third year of adult 
service   18 279 
24 years of age or fourth year of adult 
service   18 899 
25 years of age or fifth year of adult 
service   19 490 
26 years of age or sixth year of adult 
service   20 157 
27 years of age or seventh year of adult 
service   20 855 
28 years of age or eighth year of adult 
service   21 549 
29 years of age or ninth year of adult 
service   22 265 

10. Delete subclauses (1) and (2) of Clause 4 of 
Schedule B and insert in lieu thereof:— 

4.—Cadet Radiographers. 
(1) Workers accepted for training as a Radio- 

grapher shall be paid the following rates which are 
marked with a single asterisk:— 

Table B6. 
Salary Per Annum 

Workers Living At Home: 
First year of service  8 607* (11 096**) 
Second year of service  9 994* (12 895**) 
Third year of service  15 963* (15 963**) 

Salary Per Annum 
$ $ 

Workers Living Away From 
Home: 
First year of service  9 124* (11 096**) 
Second year of service  10 584* (12 895**) 
Third year of service  15 963* (15 963**) 

A Cadet Radiographer who attains the age of 21 
years shall be paid $16 559. 

(2) A worker who has completed three years as a 
Cadet Radiographer, but has not completed the 
prescribed course of study, may be employed for a 
further period of up to one year at a rate of $17 175 
per annum. 

Hospital Salaried Officers (Private Hospitals) Award 
1980; 28 of 1977. 

Clause 29.—Salaries: Delete the following from 
subclause (1) (a) of this clause:— 

(a) Clerical Assistants 
15 years of age  6 822 
16 years of age  7 567 
17 years of age  8 365 
18 years of age  9 759 
19 years of age 11 305 
20 years of age  12 695 

and insert in lieu thereof:— 
(a) Clerical Assistants 

15 years of age  7 077 
16 years of age  7 850 
17 years of age  8 678 
18 years of age 10 124 
19 years of age 11 728 
20 years of age 13 170 

Delete the following from subclause (1) (b) of this 
clause:— 

Under 17 years of age  7 851 
17 years of age  8 989 
18 years of age  10 486 
19 years of age 12 012 
20 years of age  13 581 

and insert in lieu thereof:— 
Under 17 years of age  8 124 
17 years of age  9 302 
18 years of age  10 851 
19 years of age  12 430 
20 years of age  14 054 

Delete the following from subclause (1) (d) of this 
clause:— 

(d) Clerks 
16 years of age  8 089 
17 years of age  9 454 
18 years of age 11 026 
19 years of age  12 763 
20 years of age  14 332 

and insert in lieu thereof:— 
(d) Clerks 

16 years of age  8 357 
17 years of age  9 767 
18 years of age 11 392 
19 years of age 13 186 
20 years of age  14 807 

Delete the following from subclause (2) (a) of this 
clause:— 

15 years of age    6 774 
16 years of age  7 527 
17 years of age  9 175 
18 years of age  10 733 
19 years of age 12 473 
20 years of age  14 086 

and insert in lieu thereof:— 
15 years of age  7 003 
16 years of age  7 781 
17 years of age  9 485 
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18 years of age 11 096 
19 years of age  12 895 
20 years of age  14 562 

Delete the following from subclause (2) (c) of this 
clause:— 

Under 17 years of age  7 785 
17 years of age  9 175 
18 years of age  10 733 
19 years of age  12 473 
20 years of age  14 086 

and insert in lieu thereof:— 
Under 17 years of age  8 048 
17 years of age  9 485 
18 years of age 11 096 
19 years of age  12 895 
20 years of age  14 562 

Delete the following from subclause (2) (g) of this 
clause:— 

(i) Employees accepted for training and service as 
a Radiographer shall be paid the following 
rates:— 
1st year  10 733 
2nd year  12 473 
3rd year  15 441 

and insert in lieu thereof:— 
(i) Employees accepted for training and service as 

a Radiographer shall be paid the following 
rates:— 
1st year  10 997 
2nd year  12 780 
3rd year  15 820 

Hospital Salaried Officers (Nursing Homes) Award 
1976; R18 and R19 of 1974. 

Clause 29.—Salaries: Delete the following from 
subclause (1) (a) of this clause:— 

(a) Clerical Assistants 
15 years of age  6 822 
16 years of age  7 567 
17 years of age  8 365 
18 years of age  9 759 
19 years of age 11 305 
20 years of age  12 695 

and insert in lieu thereof:— 
(a) Clerical Assistants 

15 years of age  7 077 
16 years of age  7 850 
17 years of age  8 678 
18 years of age 10 124 
19 years of age 11 728 
20 years of age 13 170 

Delete the following from subclause (1) (b) of this 
clause:— 

Under 17 years of age  7 851 
17 years of age  8 989 
18 years of age  10 486 
19 years of age 12 012 
20 years of age  13 581 

and insert in lieu thereof:— 
Under 17 years of age  8 124 
17 years of age  9 302 
18 years of age  10 851 
19 years of age 12 430 
20 years of age  14 054 

Delete the following from subclause (1) (d) of this 
clause:— 

16 years of age  8 089 
17 years of age  9 454 
18 years of age 11 026 
19 years of age  12 763 
20 years of age  14 332 

and insert in lieu thereof:— 
16 years of age  8 357 
17 years of age  9 767 
18 years of age 11 392 
19 years of age 13 816 
20 years of age  14 807 

Delete the following from subclause (2) (a) of this 
clause:— 

15 years of age  6774 
16 years of age  7 527 
17 years of age  9 175 
18 years of age  10 733 
19 years of age 12 473 
20 years of age  14 086 

and insert in lieu thereof:— 
15 years of age  7 003 
16yearsofage  7 781 
17 years of age  9 485 
18 years of age 11 096 
19 years of age  12 895 
20 years of age  14 562 

Hospital Salaried Officers' (Red Cross Blood 
Transfusion Service) Award 1978; R17 of 1974. 

Clause 24.—Salaries: Delete the following from 
subclause (1) (a) of this clause:— 

(a) Laboratory Assistants Junior Rates 
Under 17 years of age 7 785 
17 years of age 9 175 
18 years of age 10 733 
19 years of age 12 473 
20 years of age 14 086 

and insert in lieu thereof:— 
(a) Laboratory Assistants Junior Rates 

Under 17 years of age 8 048. 
17 years of age 9 485 
18 years of age 11 096 
19 years of age 12 895 
20 years of age 14 562 

Hospital Salaried Officers' (Silver Chain) Award 1980; 
R38 of 1978. 

Clause 26.—Salaries: Delete the following from 
subclause (1) (a) of this clause:— 

Under 17 years of age 7 851 
17 years of age 8 989 
18 years of age 10 486 
19 years of age 12 012 
20 years of age 13 581 

and insert in lieu thereof:— 

7 851 
8 989 

10 486 
12 012 
13 581 

Under 17 years of age 
17 years of age 
18 years of age 
19 years of age 
20 years of age 

Delete the following from subclause (1) 
clause:— 

16 years of age 
17 years of age 
18 years of age 
19 years of age 
20 years of age 

and insert in lieu thereof:— 
16 years of age 
17 years of age 
18 years of age 
19 years of age 
20 years of age 

8 124 
9 302 

10 851 
12 430 
14 054 

(b) of this 

8 089 
9 454 

11 026 
12 763 
14 332 

8 357 
9 767 

11 392 
13 186 
14 807 

Hospital Salaried Officers' (Spastic Welfare) Award 
1978; 37 of 1976. 

1. Clause 20.—Shift Work: Delete subclause (4) (a) (i) 
of this clause and insert in lieu thereof:— 

(4) (a) (i) $9.54 for each afternoon or night shift 
worked in ordinary hours. 
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2. Clause 25.—Salaries: Delete the following from 
subclause (1) (a) of this clause:— 

Under 17 years of age 7 851 
17 years of age 8 989 
18 years of age 10 486 
19 years of age 12 012 
20yearsofage 13 581 

and insert in lieu thereof:— 
Under 17 years of age 8 124 
17 years of age 9 032 
18 years of age 10 851 
19 years of age 12 430 
20 years of age 14 054 

Delete the following from subclause (1) (b) of this 
clause:— 

(b) Clerks 
16 years of age 8 089 
17 years of age 9 454 
18 years of age 11 026 
19 years of age 12 763 
20 years of age 14 332 

and insert in lieu thereof:— 
(b) Clerks 

16 years of age 8 357 
17 years of age 9 767 
18 years of age 11 392 
19 years of age 13 186 
20 years of age 14 807 

Ice Cream and Frozen Confectionery Manufacturing 
Award; 32 of 1982. 

Clause 10.—Shift Work: Delete subclause (3) of this 
clause and insert in lieu thereof:— 

(3) A shift employee shall, in addition to his 
ordinary rate of wage, be paid at the rate of $7.64 
per shift when on afternoon or night shift. 

Iron Ore Production and Processing (BHP Minerals 
Co Ltd) Award; 22 of 1981. 

Clause 13.—Shift Work: Delete subclause (3) (a) of 
this clause and insert in lieu thereof:— 

(3) (a) Subject to the provisions of this clause a 
worker employed on shift work shall, in addition to 
his ordinary rate of wage be paid for each hour 
worked:— 

Per Hour 
Extra 

(i) If a two shift worker 68 cents 
(ii) If a three or four panel shift 

worker or if engaged on 
permanent night shift 73 cents 

The Iron Ore Production and Processing (Goldsworthy 
Mining Limited) Award; 43 of 1981. 

Clause 13.—Shift Work: Delete subclause (6) (a) of 
this clause and insert in lieu thereof:— 

(6) (a) Subject to the provisions of this clause, an 
employee employed on shift work shall, in addition 
to his/her ordinary rate of wage, be paid for each 
hour worked: 

Per Hour 
Extra 

(i) If a two or three shift 
employee 77 cents 

(ii) If a continuous shift employee 85 cents 

Iron Ore Production and Processing (Hamersley Iron 
Pty Limited) Award; A15 of 1985. 

1. Clause 15.—Shift Work, Division 1 — Part 1: 
Delete subclause (6) (a) of this clause and insert in lieu 
thereof:— 

(6) Shift Allowance and Definition of Shifts: 
(a) Subject to the provisions of this clause, an 

employee employed on shift work shall, in 

addition to the ordinary rate of wage, be 
paid for each hour worked, the shift 
allowance specified for the particular shift 
system then worked by the employee. 

Cents 
Per Hour 

Extra 
(i) If a Monday to Friday, 

Two or Three Shift 
System Employee 70 cents 

(ii) If a Continuous Shift 
or Seven Day Two 
Shift System Employee 77 cents 

2. Clause 6.—Shift Work, Division 1 — Part 3: Delete 
subclause (20) of this clause and insert in lieu thereof:— 

(20) Because of the peculiarities inextricably 
involved in formulating shift rosters for the 
employees covered by this Part 3 of the award, they 
shall be paid a shift allowance for each hour actually 
worked at the rate of 82 cents per hour in lieu of the 
provisions specified by subclause (6) of Clause 15 of 
Part 1 of this award. 

Iron Ore Production and Processing (Mt Newman 
Mining Company Pty Limited) Award; A29 of 1984. 
Clause 11.—Shift Work: Delete subclause (3) (a) of 

this clause and insert in lieu thereof:— 
(3) (a) Subject to the provisions of this clause an 

employee employed on shift work shall, in addition 
to his ordinary rate of wage be paid for each hour 
worked: 

Per Hour 
Extra 

(i) If a two shift worker 70 cents 
(ii) If a three or four shift worker 

or if engaged on permanent 
night shift 77 cents 

Leslie Salt Co Award; 31 of 1982. 
Clause 11.—Shift Work: Delete subclause (5) of this 

clause and insert in lieu thereof: 
(5) "A worker shall, in addition to his ordinary 

rate be paid $1.40 per hour for all time worked on 
afternoon shift to a maximum of nine hours per 
shift." 

Manufacturing Chemists Award; 3 of 1976. 
Clause 10.—Shift Work: Delete subclause (3) of this 

clause and insert in lieu thereof:— 
(3) A shift worker shall, in addition to his 

ordinary rate of wage, be paid at the rate of $7.51 
per shift when on afternoon or night shift. 

Mental Health Nurses Consolidated Award 1981; 
13 of 1947. 

Clause 22.—Rates of Pay and Allowances: 
1. Delete paragraph (1) (a) (i) of this clause and insert 

the following in lieu: 
$ Per Week 

Grade II (Student Nurse) 
Adult 
1st year of training 
2nd year of training 
3rd year of training 
Student under 21 years of age 
1st year of training 
2nd year of training 
3rd year of training 
4th year of training 

281.80 
297.10 
318.70 

263.10 
279.50 
295.20 
317.40 
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2. Delete paragraph (1) (b) (i) of this clause and insert 
the following in lieu:— 

(1) Student Enrolled Mental Health 
Nurse 
Adult 
1st year of training 265.90 
Thereafter 281.80 
Student under 21 years of age 
1st year of training 264.00 
Thereafter 280.40 

3. Delete subclause (2) (a) of this clause and insert the 
following in lieu: 

(2) (a) (i) Registered General Nurses undertaking 
training to obtain the Mental Health 
Nurses Certificate shall be paid the rate 
prescribed in the Nurses (Public Hospitals) 
Award 1968 for a 2nd year registered nurse 
for the duration of such training, 

(ii) A student nurse who turns 21 years of age 
during a particular year of training shall 
automatically move to the adult rate of 
pay appropriate to the year of training. 

Minerals Production (Salt) Industry Award; 36 of 1968. 
Clause 11.—Shift Work: Delete subclause (2) of this 

clause and insert in lieu thereof:— 
(2) A shift worker shall, in addition to his 

ordinary rate, be paid $5.70 per shift of eight hours 
when on afternoon or night shift. 

Mineral Sands Mining and Processing (Engineering 
and Building Trades) Award; 6 of 1977. 

Clause 10.—Shift Work: Delete subclause (5) of this 
clause and insert in lieu thereof:— 

(5) A shift employee shall, in addition to his 
ordinary rate, be paid per shift of eight hours at the 
rate of $5.90 when on afternoon or night shift. 

Mineral Sands Mining and Processing Industry Award; 
38 of 1981. 

Clause 10.—Shift Work: Delete subclause (2) of this 
clause and insert in lieu thereof:— 

(2) A shift employee shall, in addition to his 
ordinary rate, be paid per shift of eight hours at the 
rate of $5.90 when on afternoon or night shift. 

Miscellaneous Workers (Slow Learning Children's 
Group) Award; A20 of 1980. 

Clause 37.—Wages: Delete this clause insofar as it 
relates to the classifications of: 

Assistant Supervisor — Day Activities Schools 
Assistant Supervisor — Workshop 

and insert in lieu: 
$ Per Hour 

Assistant Supervisor 
Schools 

Day Activities 

1st year of employment 
2nd year of employment 
3rd year of employment 
4th year of employment 
5th year of employment and thereafter 
Assistant Supervisor — Workshops 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Musicians' General (State) Award 1985; A5 of 1985. 
Clause 7.—Wages: Delete subclause (1) (a) of this 

clause and insert in lieu thereof:— 
(a) Weekly Employee (With a minimum payment 

of three hours for each call worked.) 

rank and file Musician 
leader in duo 
leader in trio or larger 
musician performing alone 
principal musician 
musician not otherwise 
provided for 
musical director 

Required to Not required to 
Accompany ArtistAccompany Artist 

$13.09 per hour $12.47 per hour 
$15.71 per hour $14.96 per hour 
$17.45 per hour $16.62 per hour 
$15.38 per hour $ 14.65 per hour 
$15.06 per hour $14.34 per hour 
$13.09 per hour $12.47 per hour 
$19.65 per hour $18.71 per hour 

Nickel Mining and Processing Award; 18 of 1975. 
Clause 9.—Shift Work: Delete subclause (2) of this 

clause and insert in lieu thereof:— 
(2) A shift worker shall, in addition to his 

ordinary rate be paid per shift of eight hours at the 
ratge of $6.76 on afternoon or night shift. 

Nickel Refining Award; 6 of 1971. 
Clause 12.—Shift Work: Delete subclause (3) of this 

clause and insert in lieu thereof:— 
(3) A shift worker shall, in addition to his 

ordinary rate, be paid per shift of eight hours the 
sum of $6.76 when on afternoon or night shift. 

Nickel Smelting (Western Mining Corporation Ltd) 
Award; 18 of 1972. 

Clause 10.—Shift Work: Delete subclause (2) of this 
clause and insert in lieu thereof:— 

(2) A shift worker shall, in addition to his 
ordinary rate, be paid per shift of eight hours at the 
rate of $6.76 when on afternoon or night shift. 

Nurses (Public Hospitals) Award; 6 of 1968. 
Clause 36.—Wages: Delete subclause (1) of this clause 

and insert the following in lieu:— 
(1) Student Nurse Column A 

$ Per Week 
(a) Adult 

1st year of training 254.70 
2nd year of training 299.80 
3rd year of training 322.30 
Student under 21 years of age 
1st year of training 215.90 
2nd year of training 251.60 
3rd year of training 297.90 
4th year of training 321.00 

(b) A student nurse who turns 21 years of age 
during a particular year of training shall 
automatically move to the adult rate of 
pay appropriate to the year of training. 

(c) An enrolled nurse, mothercraft nurse or 
dental nurse under 21 years of age under- 
taking general training shall in the first and 
second year be paid at the rate prescribed 
for a 2nd year student under 21 years of 
age. 

Particle Board Industry Award (SWLD); 10 of 1978. 
Schedule I — Rates of Pay: Delete the following:— 

Junior Workers 
Between 16 and 17 years of age 
Between 17 and 18 years of age 
Between 18 and 19 years of age 
Between 19 and 20 years of age 

and insert in lieu thereof: 
Junior Workers 
Between 16 and 17 years of age 
Between 17 and 18 years of age 
Between 18 and 19 years of age 
Between 19 and 20 years of age 

107.90 
131.90 
167.80 
239.80 

112.41 
137.39 
174.86 
249.80 
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Permanent Building Societies (Administrative and 
Clerical Officers) Award; 26 of 1975. 

Clause 10.—Rates of Pay: Delete the following from 
subclause (1) (a):— 

(a) Clerical/Administrative Officers: 
At 16 years of age 7 862 
At 17 years of age 8 678 
At 18 years of age 9 894 
At 19 years of age 11 875 
At 20 years of age 13 117 

and insert in lieu thereof:— 
(a) Clerical/Administrative Officers: 

At 16 years of age 8 148 
At 17 years of age 8 993 
At 18 years of age 10 253 
At 19 years of age 12 306 
At 20 years of age 13 594 

Pipe Tile and Pottery Manufacturing Industry Award; 
34 of 1978. 

Clause 10.—Shift Work: Delete subclause (2) of this 
clause and insert in lieu thereof:— 

(2) Any worker employed on an afternoon shift 
or night shift shall be paid $6.17 per shift in addition 
to the wage rate prescribed for his class of work in 
this award. 

Police Award; 2 of 1966. 
Clause 20.—Extra Payment for Weekend and Other 

Duty: Delete Clause 20 and insert in lieu:— 
For shift work and for work performed between 

12 midnight Friday and 12 midnight Sunday and on 
public holidays, employees other than 
Commissioned Officers shall be paid the following 
allowances. _ Per Annum 

$ 
Sergeant: 
Senior Sergeant 3 140 
First Class Sergeant 2 890 
Sergeant 2 713 
Constables (including uniformed and 
plain clothes police and detectives): 
Senior Constable 2 550 
Constable 1st Class 2 324 
5th year of service and thereafter 2 172 
4th year of service 2 116 
3rd year of service 2 061 
2nd year of service 2 019 
1st year of service 1 978 

Plaster Mill Workers' Award; 6 of 1962. 
Clause 10.—Shift Work: Delete this clause and insert 

in lieu thereof:— 
10.—Shift Work. 

Where two or more shifts are worked, the hours 
of shift workers shall be such as are mutually agreed 
between the employer and the Union. Failing agree- 
ment, the hours of shift workers shall be fixed by the 
Board of Reference. 

The penalty rate for shift work shall be $3.04 per 
shift for each afternoon shift and night shift 
worked. 

Plywood and Veneer Workers Award; 24 of 1952. 
Clause 5.—Wages: Delete subclause (3) of this clause 

and insert in lieu thereof:— 
(3) Junior Workers Rates of Pay 

Per Week 
$ 

15 years of age  75.43 
16 years of age  96.99 
17 years of age 118.77 
ISyears of age 151.17 
19 years of age 172.73 
20 years of age 204.09 

Plywood and Veneer Workers' Award; 28 of 1981. 
Schedule I — Rates of Pay: Delete the following:— 

Junior Workers 
Between 16 and 17 years of age 107.9( 
Between 17 and 18 years of age 131.9t 
Between 18 and 19 years of age 167.9( 
Bet ween 19 and 20 years of age 239.8( 

and insert in lieu thereof:— 
Junior Workers 
Between 16 and 17 years of age 
Between 17 and 18 years of age 
Between 18 and 19 years of age 
Between 19 and 20 years of age 

112.41 
137.39 
174.86 
249.80 

Public Authorities Salaries Award; PSA 3 of 1986. 
Clause 6.—Salaries: Delete subclause (6) (a) and insert 

in lieu thereof:— 
(a) The annual salaries applicable 

covered by this Award shall be:— 
Level 

Level 1 Under 17 years 
17 years 
18 years 
19 years 
20 years 
21 years or first year 
22 years or second year 
23 years or third year 
24 years or fourth year 
25 years or fifth year 
26 years or sixth year 
27 years or seventh year 
28 years or eighth year 
29 years or ninth year 

Level 2 

Level 3 

Level 4 

Level 5 

Level 6 

Level 7 

Level 8 

Level 9 

to officers 

Salary 
Per Annum 

8 357 
9 767 

11 392 
13 186 
14 807 
16 266 
16 861 
17 453 
18 043 
18 636 
19 229 
19 911 
20 383 
21 080 

21 915 
22 556 
23 217 
23 899 
24 600 

25 563 
26 315 
27 088 
27 885 

28 975 
29 829 
30 708 

32 400 
33 546 
34 734 
35 967 

37 952 
39 300 
40 696 
42 187 

44 472 
46 054 
47 773 

50 570 
52 572 
55 056 

58 158 
60 254 
62 643 
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Public Services Salaries Agreement 1985; 
PSA 5 of 1985. 

Clause 6.—Salaries: Delete subclause (6) (a) and insert 
in lieu thereof:— 

(a) Subject to the provisions of subclause (b) of 
this clause, the annual salaries applicable to officers 
not covered by Clause 7 of this Agreement shall be: 
Level Salary 

Per Annum 
Level 1 Under 17 years 8 357 

17 years 9 767 
18 years 11 392 
19 years 13 186 
20 years 14 807 
21 years or first year 16 266 
22 years or second year 16 861 
23 years or third year 17 453 
24 years or fourth year 18 043 
25 years or fifth year 18 636 
26 years or sixth year 19 229 
27 years or seventh year 19 911 
28 years or eighth year 20 383 
29 years or ninth year 21 080 

Level 2 21 915 
22 556 
23 217 
23 899 
24 600 

Level 3 25 563 
26 315 
27 088 
27 885 

Level 4 28 975 
29 829 
30 708 

Level 5 32 400 
33 546 
34 734 
35 967 

Level 6 37 952 
39 300 
40 696 
42 187 

Level 7 44 472 
46 054 
47 773 

Level 8 50 570 
52 572 
55 056 

Level 9 58 158 
60 254 
62 643 

Level 3 

Level 4 

Level 5 

Level 6 

Level 7 

Level 8 

Level 9 

Public Service Shift Work Agreement; PSA 24 of 1978. 
Clause 5.—Shift Work Allowance: Delete subclause 

(1) of this clause and insert in lieu thereof:— 
(1) An officer required to work an afternoon or 

night shift of IVi hours shall, in addition to his 
ordinary rate of salary, be paid an allowance of 
$9.54 for each afternoon or night shift worked. 

Railway Officers Award; RCB 1 of 1985. 
Clause 36.—Salary Tables: Delete Table A — 

subclause (i) and Table C — subclause (ii) hereof and 
insert in lieu: 

Per Annum 

Table A 
(i) Officers automatic range (excluding 

clerical assistants) 
Under 17 years 
17 years 
18 years 
19 years 
20 years 

Per Annum 
$ 

21 years or 1st year adult service 16 266 
22 years or 2nd year adult service 16 861 
23 years or 3rd year adult service 17 453 
24 years or 4th year adult service 18 043 
25 years or 5th year adult service 18 636 
26 years or 6th year adult service 19 229 
27 years or 7th year adult service 19 911 

Table C — Clerical Assistants 
(ii) Level 2 

Under 17 years 8 357 
17 years 9 767 
18 years 11 392 
19 years 13 186 
20 years 14 807 
21 years or 1st year adult service 16 266 
22 years or 2nd year adult service 16 861 
23 years or 3rd year adult service 17 453 
24 years or 4th year adult service 18 043 

Salt Production and Processing — Dampier Salt 
(Operations) Pty Limited — Dampier and Lake McLeod 

Award; A12 of 1985. 
Clause 30.—Shift Work: Delete subclause (5) of this 

clause and insert in lieu thereof:— 
(5) A shift worker shall, in addition to the 

ordinary rate, be paid $12.88 per shift of eight hours 
for each afternoon or night shift. 

Slow Learning Children's Group (Salaried Officers) 
Award; 13 of 1977. 

1. Delete subclause (1) of Clause 1 of Schedule Part A 
and insert in lieu thereof:— 

Part A. 
Salaries — Clerical and Administrative Division. 

1.—Clerical Assistants — Salary Range. 
(1) The rates of pay for Clerical Assistants shall 

be as follows:— 
Table A1A. 

Salary 
Per Annum 

Age or year of adult service: 
15 years of age 7 077 
16 years of age 7 850 
17 years of age 8 678 
18 years of age 10 124 
19 years of age 11 728 
20 years of age 13 170 
21 years of age or first year of adult 
service 14 462 
22 years of age or second year of adult 
service 14 960 
23 years of age or third year of adult 
service 15 469 
24 years of age or fourth year of adult 
service 15 963 

2. Delete subclauses (1) and (2) of Clause 2 of Schedule 
Part A and insert in lieu thereof:— 

2.—Clerical Employees — Automatic Range. 
(1) The rates of pay for Clerical automatic range 

employees shall be as follows:— 
Table Al. 

Salary 
Per Annum 

8 357 
9 767 

11 392 
13 186 
14 807 

Age or year of adult service: 
Under 17 years of age 
17 years of age 
18 years of age 
19 years of age 
20 years of age 
21 years of age or first year of adu 
service 

8 357 
9 760 

11 392 
13 186 
14 807 

16 266 
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Salary 
Per Annum 

22 years of age or second year of adult 
service 
23 years of age or third year of adult 
service 
24 years of age or fourth year of adult 
service 
25 years of age or fifth year of adult 
service 
26 years of age or sixth year of adult 
service 
27 years of age or seventh year of adult 
service 

17 453 

18 043 

18 636 

19 229 

(2) Classes and grades beyond a salary of $19 911 
per annum shall be those set out in Table A2 in this 
Schedule, provided that an employee shall not be 
eligible for promotion to a position above the 
automatic range, until the employee has passed a 
promotional examination as determined by the 
employer from time to time or has acquired equal or 
higher qualifications as approved by the employer. 

3. Delete subclause (1) of Clause 3 of Schedule Part A 
and insert in lieu thereof:— 

3.—Clerical Employees — Salary Classes and Grades. 
(1) Except where otherwise provided in this 

Schedule, the classes and grades applicable to 
employees in the Clerical Division shall be as 
follows:— 

Table A2. 
Salary Classes and Grades. 

Class Minimum Intermediate Maximum 
Salary Salary Salary 

20 383 
21 763 
23 192 
24 737 
26 347 
28 002 
29 714 
32 294 
34 056 
35 934 
37 882 

30 580 

21 080 
22 446 
23 949 
25 544 
27 154 
28 864 
31 430 
33 144 
34 965 
36 955 
38 851 

4. Delete Clause 4 of Schedule Part A and insert in lieu 
thereof:— 

4.—Administrative Employees — Salary Classes. 
The rates of pay for employees in the Administra- 

tive Division shall be as follows:— 

Table AA. 

40 321 
2 
3 
4 
5 
6 
7 

Salary Per Annum 

42 187 
44 058 
45 924 
47 773 
49 640 
52 781 
55 056 
57 336 
59 910 
62 643 

5. Delete subclauses (1) and (2) of Clause 5 of Schedule 
Part A and insert in lieu thereof:— 

5.—Typists, Clerk Typists, Machinists, Data 
Processing Operators and Others — Automatic Range. 

(1) The rates of pay for employees who occupy 
positions in the automatic range shall be as 
follows:— 

Table A3. 
Salary 

Per Annum 

Age or year of adult service: 
Under 17 years of age 8 124 
17 years of age 9 302 
18 years of age 10 851 
19 years of age 12 430 
20 years of age 14 054 
21 years of age or first year of adult 
service 15 516 
22 years of age or second year of adult 
service 16 110 
23 years of age or third year of adult 
service 16 701 
24 years of age or fourth year of adult 
service 17 292 

(2) Classes and grades beyond a salary of $17 292 
per annum, shall be those set out in Table A4 of this 
Schedule. 

6. Delete subclause (1) of Clause 6 of Schedule Part A 
and insert in lieu thereof:— 

(1) Except where otherwise provided in this 
Schedule the classes and grades applicable to 
Typists, Clerk Typists, Machinists and Data 
Processing Operators shall be as follows:— 

Table A4. 
Salary Classes and Grades. 

Class Minimum Maximum 
Salary Salary 

18 533 
19 771 
21 051 
22 280 
23 649 

17 886 
18 965 
20 244 
21 594 
22 945 
24 286 

7. Delete subclause (1) of Clause 1 of Schedule Part B 
and insert in lieu thereof:— 

Part B. 
Salaries — General Division. 

1.—Employees — Salaries and Grades. 
(1) Table Bl. 

Class (1) Salary 
Per Annum 

$ 
Class 1. 
15 years of age   7 003 
16 years of age  7 782 
17 years of age  9 485 
18 years of age  11096 
19 years of age  12 895 
20 years of age  14 562 
21 years of age or first year of adult 
service   15 963 
22 years of age or second year of adult 
service   16 559 
23 years of age or third year of adult 
service   17 175 
24 years of age or fourth year of adult 
service   17 754 
Class 2. 
Minimum   17 754 
Intermediate  18 127 
Maximum  18 486 
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Salary 
Per Annum 

$ 
Class 3. 
Minimum   18 486 
Intermediate  18 899 
Maximum  19 490 

8. Delete subclause (5) of Clause 1 Schedule Part B 
and insert in lieu thereof:— 

(5) Classes and grades beyond a salary of $19 490 
shall be those set out in Table B2. 

Table B2. 
Salary Classes and Grades. 

Class Minimum Intermediate Maximum 
Salary Salary Salary 

20 157 
21 549 
23 008 
25 542 
26 134 
27 831 
29 551 
32 144 
33 951 
35 831 
37 787 

20 855 
22 265 
23 752 
25 341 
26 937 
28 683 
31 263 
33 024 
34 858 
36 833 
38 760 
40 229 
42 099 

Storemen (Government) Award; 20 of 1969. 
Clause 20.—Wages: Delete paragraph (2) of Clause 20 

and insert the following in lieu of:— 

(2) Junior Workers (minimum wages per week) 
Under 16 years of age 139.60 
16 to 17 years of age 171.60 
17 to 18 years of age 200.70 
18 to 19 years of age 236.30 
19 to 29 years of age 268.70 
at 20 years of age 297.80 

(3) Aboriginal Education Worker 
(Aboriginal School) 

Grade 1 
1st year of employment 
2nd year of employment 
3rd year of employment and 
thereafter 
Grade 2 
1st year of employment 
2nd year of employment and 
thereafter 
Grade 3 
1st year of employment 
2nd year of employment and 
thereafter 
Appointment to and progression 
between the different Grades shall 
be at the discretion of the employer 
provided that progression within 
each Grade shall be automatic. 

(4) Aboriginal Education Worker 
(Early Childhood Education) 

Grade 1 
1st year of employment 
2nd year of employment 
3rd year of employment and 
thereafter 
Grade 2 
1st year of employment 
2nd year of employment and 
thereafter 
Grade 3 
1st year of employment 
2nd year of employment and 
thereafter 
Appointment to and progression 
between the different Grades shall 
be at the discretion of the employer 
provided that progression within 
each Grade shall be automatic. 

Teachers' Aides Award 1979; 4 of 1979. 
Clause 14.—Wages: Delete this clause and insert in 

lieu: 
14.—Wages. 

The minimum hourly rate of wage payable to 
employees covered by this award shall be: 

(1) Teachers'Aide $ 
1st year of employment 7.40 
2nd year of employment 7.58 
3rd year of employment 7.75 
4th year of employment and 
thereafter 7.98 

(2) Teachers' Aide (Special School) 
1st year of employment 7.98 
2nd year of employment 8.24 
3rd year of employment 8.58 
4th year of employment and 
thereafter 8.86 
Provided that an employee 
employed as Teachers' Aide (Special 
School) who, on commencement, 
has had no prior relevant experience 
or qualification shall be paid the 
rate for a first year Teachers' Aide 
for the first year of her employment. 
On completion of 12 months' 
employment such employee shall be 
paid the rate for a Teachers' Aide 
(Special School) 1st Year and 
thereafter progress through the 
annual increments. 

(5) Aboriginal Education Workers 
(Transport) 

1st year of employment 7.40 
2nd year of employment 7.58 
3rd year of employment 7.75 

(6) General Conditions: 
(a) An employee left in charge of pupils for a 

full session shall be paid at her ordinary 
rate plus 10 per cent for the period for 
which she is left in charge, provided that if 
the period for which she is left in charge 
exceeds three days she shall be paid at her 
ordinary rate plus 20 per cent for the whole 
period for which she is in charge. 

(b) An employee who has had previous 
experience relevant to employment 
covered by this award may have that 
experience taken into account in 
determining the "year of employment" at 
which an employee is appointed and paid. 

(7) A casual employee shall be paid 20 per cent in 
addition to the rates prescribed in this clause. 

Tin Mining Industry Award; 14 of 1971. 
Clause 10.—Shift Work: Delete subclause (2) of the 

clause and insert in lieu thereof:— 
(2) A shift worker shall, in addition to his 

ordinary rate be paid per shift of eight hours at the 
rate of $5.90 when on afternoon or night shift. 
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Western Australian State Public Hospitals Medical 
Practitioners' Award i987; PSA 19 of 1986. 

Clause 7.—Salaries and Salary Ranges: Delete para- 
graph (b) of subclause (1) of Clause 7 and insert in lieu: 

(b) Sessional Appointees $ 
Per Session 

(i) Medical Specialists 
Specialist, Level 1 
Point 1 145.12 
Point 2 151.81 
Point 3 158.48 
Point 4 165.17 
Point 5 173.63 
Point 6 178.20 
Senior Specialist, Level 2 
Point 1 182.76 
Point 2 192.69 

(ii) General Practitioners 
Point 1 145.13 
Point 2 151.81 
Point 3 158.48 

Western Australian Arts Orchestral Foundation Inc 
Award; 4 of 1984. 

Clause 7.—Rates of Pay: Delete Clause 7 and insert in 
lieu thereof:— 

7.—Rates of Pay. 
The minimum rates of pay payable to employees 

engaged by the Western Australian Arts Orchestral 
Foundation shall be as follows:— 

Per Call 
$ 

Full Time/Weekly Employee 
Rank and File 46.67 
Principal 53.67 
Leader 56.00 

Seasonal Employee 
Rank and File 51.34 
Principal 59.04 
Leader 61.60 

Casual Employee 
Rank and File 56.00 
Principal 64.40 
Leader 67.20 

Western Australian School of Nursing (Salaried 
Officers) 

Award; 37 of 1978. 
1. Delete subclauses (1) and (2) of Clause 1 of Schedule 

A and insert in lieu thereof:— 
Salaries — Clerical and Administrative Division. 

1 .—Clerical Workers — Automatic Range. 
(1) The rates of pay for Clerical automatic range 

workers shall be as follows:— 
Table Al. 

Level 1 
Salary 

Per Annum 
$ 

Level 2 
Salary 

Per Annum 
$ 

15 years of age 
16 years of age 
17 years of age 
18 years of age 
19 years of age 
20 years of age 

7 077 
7 850 
8 678 

10 124 
11 728 
13 170 

7 423 
8 051 
9 092 

10 613 
12 291 
13 733 

Adult Rates: 
1st year 
2nd year 
3rd year 
4th year 

14 462 
14 960 
15 469 
15 963 

14 960 
15 469 
16 110 
16 701 

Level 3 
Salary 

Per Annum 
S 

Level 4 
Salary 

Per Annum 
S 

Level 5 
Salary 

Per Annum 
$ 

Under 17 years of age 
17 years of age 
18 years of age 
19 years of age 
20 years of age 

8 124 
9 032 

10 851 
12 430 
14 054 

8 357 
9 760 

11 392 
13 186 
14 807 

9 339 
10 912 
12 729 
14 658 
16 369 

Level 3 Level 4 Level 5 
Salary Salary Salary 

Per Annum Per Annum Per Annum 
s s s 

Adult Rates: 
1st year 15 516 16 266 18 043 
2nd year 16 110 16 861 18 636 
3rd year 16 701 17 453 19 229 
4th year 17 292 18 043 19 911 

(2) Classes and grades beyond a salary of $19 911 
per annum shall be those set out in Table A2 of this 
Schedule. 

2. Delete subclause (1) of Clause 2 of Schedule A and 
insert in lieu thereof:— 

2.—Clerical Workers — Salary Classes and Grades. 
Except where otherwise provided in this 

Schedule, the classes and grades applicable to 
workers in the Clerical Division shall be as 
follows:— 

Table A2 
Salary Classes and Grades. 

Class Minimum Intermediate Maximum 
Salary Salary Salary 

20 383 
21 763 
23 192 
24 737 
26 347 
28 002 
29 714 
32 294 
34 056 
35 934 
37 882 

30 580 

21 080 
22 446 
23 949 
25 544 
27 154 
28 864 
31 430 
33 144 
34 965 
36 955 
38 851 

3. Delete subclause (1) of Clause 3 of Schedule A and 
insert in lieu thereof:— 

3.—Administrative Workers — Salary Classes. 
(1) The rate of pay for workers in the Administra- 

tive Division shall be as follows:— 
Table AA. 

Class Salary 
Per Annum 

$ 
1 40 321 
2 42 187 
3 44 058 
4 45 924 
5 47 773 
6 49 640 
7 52 781 
8 55 056 
9 57 336 

10 59 910 
11 62 643 

4. Delete subclauses (1) and (2) of Clause 4 of Schedule 
A and insert in lieu thereof:— 

4.—Typists, Clerk Typists, Machinists, Data 
Processing Operators and Others — Automatic 

Range. 
(1) The rates of pay for workers who occupy 

positions within Table A3 shall be as follows:— 
Table A3. 

Salary 
Per Annum 

$ 
Age or year of adult service: 
Under 17 years of age 8 124 
17 years of age 9 302 
18 years of age 10 851 
19 years of age 12 430 
20 years of age 14 054 
21 years of age or first year of adult 
service 15 516 
22 years of age or second year of 
adult service 16 110 
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Salary 
Per Annum 

■ 5 
23 years of age or third year of adult 
service 16 701 
24 years of age or fourth year of 
adult service 17 292 

(2) Classes and grades beyond a salary of $17 292 
per annum shall be those set out in Table A4 of the 
Schedule. 

5. Delete subclause (1) of Clause 5 of Schedule A and 
insert in lieu thereof:— 

5.—Typists, Clerk Typists, Machinists, 
Data Processing Operators and Others — Salary 

Classes and Grades. 
(1) Except where otherwise provided in this 

Schedule the classes and grades applicable to 
Typists, Clerk Typists, Machinists and Data 
Processing Operators shall be as follows:— 

Table A4. 
Salary Classes and Grades. 

Class Minimum Maximum 
Salary Salary 

18 533 
19 771 
21 051 
22 280 
23 649 

17 886 
18 965 
20 244 
21 594 
22 945 
24 286 

Wire Manufacturing (Australian Wire Industries Pty 
Limited) Award; 24 of 1970. 

Clause 11.—Shift Work: Delete subclause (2) of this 
clause and insert in lieu thereof:— 

(2) A shift worker shall, in addition to his 
ordinary rate, be paid $6.66 per shift when on 
afternoon or night shift. 

Wool, Hide and Skin Store Employees' Award; 8 of 1966 
Clause 18.—Wages: Delete subclause (6) of this clause 

and insert in lieu thereof:— 
(6) Junior Male Workers (Wages per week) $ 

At 17 years of age and under 189.10 
At 18 years of age 216.10 
Atl9yearsofage 243.10 
At 20 years of age 270.10 

Woolsorters (Wool Scouring Works) Award; 41 of 1956. 
Clause 10.—Wages: Delete subclause (2) of this clause 

and insert in lieu thereof:— 
(2) Junior Workers — rate per week $ 

At 17 years of age and under 188.43 
At 18 years of age 214.34 
At 19 years of age 243.35 
At 20 years of age 269.15 

FULL BENCH — 
Appeals against decision 

of Commission — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 847 of 1986. 

Between Amec Olympic Engineering, Appellant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and the Federated 
Engine Drivers' and Firemen's Union of Workers of 
Western Australia, Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.J. Martin, 
and Commissioner S.A. Kennedy. 
The 18th day of December 1986. 

Mr J. Birman on behalf of the appellant. 
Mr J. Sharp-Collett on behalf of the respondents. 

Reasons for Decision. 
THE PRESIDENT: This is an appeal against a decision 
of the Commission constituted by the Senior 
Commissioner. Subsequent to the hearing the Full Bench 
was informed by the advocate of the appeUant that the 
order which was the subject of appeal has never been 
complied with and that the employees concerned have 
now moved away from the site in respect of which an 
allowance was granted. Had this been known at the 
outset the appellant could have been required to justify 
the use of the process of appeal in such circumstances. As 
it is my decision in this matter is unaffected despite that 
unsatisfactory state of affairs. 

At the relevant time the appellant operated in business 
under the name Amec Olympic Engineering in relation to 
mechanical and structural fabrication and erection at the 
Emu Gold Mine which is located 1100 kilometres from 
Perth, and 30 kilometres from the small mining township 
of Leinster. The respondents are two unions representing 
employees then employed by the appellant on the site. 
The unions claimed a site allowance of $3.00 per hour 
which was said to be warranted in accordance with allow- 
ances granted by the Federal Commission in respect of 
the Harbour Lights Gold Mine (Print 7496) and by the 
Western Australian Industrial Relations Commission in 
respect of the Paddington Gold Mine (64 WAIG 2192) 
and because the isolation, climatic extremes and 
disabilities associated with the site were not adequately 
catered for by award. 

The Senior Commissioner accepted that the matter 
before him fell within the pattern of a gold mine con- 
struction site allowance consistent with wage principle 
guidelines and recognised by ratification of site 
allowance agreements for the Harbour Lights and 
Paddington Gold Mines. He made an order that notwith- 
standing the provisions of the applicable awards the 
employees be paid a site allowance of 60 cents per hour in 
lieu of allowance for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand timber 
(66 WAIG 1777). 

Awards generally provide for such matters and it 
would not have been necessary to remind the Senior 
Commissioner that prescribed wage rates cover con- 
struction work at large to compensate not only for skiUs 
exercised but also for the conditions under which they are 
performed. In appealing against his decision the 
appellant repeated in substance arguments raised in the 
initial proceedings in order to try and demonstrate that 
the Commissioner was wrong in determining that Part II 
of the Metal Trades (General) Award and the Engine 
Drivers (Building and Steel Construction) Award did not 
adequately cater for the working conditions being 
experienced by employees of the appellant. The 
appellant also tried to show that there was no gold mine 



464 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

site allowance pattern into which Emu Gold Mine fitted 
and that it was wrong to rely upon consent arrangements 
in determining that a site allowance was appropriate. 

There was considerable force in the grounds on which 
the appellant contested the claim below and subsequently 
the appeal and I summarise the arguments. The appelant 
submitted that it was necessary to establish that payment 
of an allowance was justified because of disabilities on 
the particular site and would be paid in lieu of other 
special award rates and should be within the spirit and 
intention of the wage guidelines [Sapri Construction 
Company Pty Ltd v. The Amalgamated Society of 
Carpenters and Joiners of Australia and Others 
(Commonwealth) Print F1957]. The allowance for 
travelling and employment in construction work is 
intended to compensate for conditions generally and the 
normal disabilities experienced on construction sites 
throughout the State (Amalgamated Metal Workers and 
Shipwrights Union of Western Australia v. Anchorage 
Butchers Pty Ltd and Others, 61 WAIG 384 at 390). In 
this respect the metal trades award already caters in that 
the provision regarding construction work was designed 
to apply to construction workers regardless of location 
and to provide actual rates for skills required to be 
exercised under conditions experienced on construction 
sites and a heavy onus rests upon a union seeking to 
depart from the rates provided (Amalgamated Metal 
Workers and Shipwrights Union of Western Australia v. 
J.F. Thompson Pty Ltd and Others, 63 WAIG 1328). 
This was not a case in which a pressing question of 
industrial reality required that an allowance be granted to 
avoid different conditions of employment for workers of 
the same type employed on work of essentially the same 
character (see Aexander Library decision, 63 WAIG 
1505). 

As I understand it the circumstances which would 
permit payment of a site allowance require that there be 
features at the site and the conditions under which 
employees are to work which are over and beyond 
matters contemplated and provided for in the relevant 
award prescriptions so as to call into question the 
fairness and adequacy of compensation to provide for 
such conditions. It would be unsafe to follow a pattern 
where claims have been granted as a result of an agree- 
ment between the parties unless proper comparisons 
could be made. 

The stated reasons for decision make no reference to 
the relevant award prescriptions in terms of their 
adequacy or inadequacy to meet the conditions at the 
Emu Gold Mine site and in that respect it is not clear to 
what extent the Senior Commissioner came to his 
decision to grant the claim on the basis of comparison 
with other gold mine sites where allowances were found 
to be warranted. In short it is not clear what matters are 
taken into account in testing the validity of the claim for 
a site allowance. It is not necessary however to review the 
processes by which the decision was reached and the 
stated grounds are not the only grounds on which an 
appeal may be upheld or dismissed. 

The appellant's real complaint is that the Senior 
Commissioner followed too readily what was granted in 
respect of allowances at other gold mine sites. In the 
case of the Paddington Mine the Federal Commission 
ratified an agreement between the employer and unions 
acknowledging that payment of a site allowance was 
within the relevant principles and was warranted because 
the nature and location of the site and its disabilities were 
not adequately catered for in the relevant awards. A 
short time afterwards Collier S.C. (as he then was) 
followed suit and made an order by agreement for 
payment of an allowance to members of other unions in 
respect of the same site, the allowance to operate in 
substitution for award provisions. 

At the initial hearing the unions relied upon the 
pattern of allowances provided by those two decisions 
and a decision for payment of an allowance at the 
Harbour Lights Gold Mine. The decision of the Senior 
Commissioner was plainly influenced by what he saw as a 

pattern of allowances but it does not follow that he 
simply followed the pattern. There was an inspection and 
it enabled him to identify at the site of the Emu Gold 
Mine similar factors which were taken into account in 
ratifying the agreement to pay allowances at the 
Paddington Gold Mine. The appellant reached a quite 
different view of the factual position regarding 
comparative conditions but the actual assessment made 
by the Senior Commissioner was a matter of judgment 
which the Full Bench is in no position to dispute. A 
number of physical disabilities as well as isolation and the 
absence of recreation facilities were nominated as the 
factors which gave rise to a site allowance of substantially 
less than that claimed or that awarded at the other sites. 

Athough the stated reasons could have been more 
explicit it is difficult to find that the decision does not 
meet the necessary conditions for which a site allowance 
may be granted. I say that because the decision to flow- 
on a site allowance to metal trades employees at 
Paddington Gold Mine (64 WAIG 2192), which was 
referred to with obvious approval was based upon the 
ratification of an agreement for the payment of a site 
allowance, by the Federal Commission (Print F7003) in 
which it was recognised that disabilities associated with 
work at that site were not adequately covered by existing 
awards. The assessment of what was a fair allowance in 
the particular case appears reasonable in comparison 
with allowances paid at other sites. In my opinion there is 
no justification to interfere with the decision and the 
appeal should be dismissed. 

COMMISSIONER MARTIN: I agree and have nothing 
to add. 

COMMISSIONER KENNEDY: I also agree and have 
nothing to add. 

THE PRESIDENT: The decision of the Full Bench is 
that tjie appeal should be dismissed. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 847 of 1986. 

Between Amec Olympic Engineering, Appellant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and the Federated 
Engine Drivers' and Firemen's Union of Workers of 
Western Australia, Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.J. Martin, 
and Commissioner S.A. Kennedy. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 21st day of October 1986 and having heard 
Mr J. Birman on behalf of the appellant and Mr J. 
Sharp-Collett on behalf of the respondents and the Full 
Bench having reserved judgment on the matter and 
judgment being delivered on the 18th day of December 
1986 wherein the Full Bench unanimously dismissed the 
appeal and gave reasons therefor, it is this day, the 18th 
day of December 1986 ordered that the appeal be 
dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1287 of 1986. 

Between JLV Constructors Pty Limited, Appellant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.J. Martin, 
and Commissioner O.K. Salmon. 
The 10th day of February 1987. 

Mr H.J. Dixon (of Counsel) and with him Mr J. 
Birman on behalf of the appellant. 

Mr P. Procter on behalf of the respondent. 

Reasons for Decision. 
THE PRESIDENT: In this appeal the appellant, which is 
a contractor, requests that the Full Bench quash an order 
of the Commission made on 1 December 1986 under 
which the appellant is required to pay to its employees, 
who are members of the respondent, additional 
allowances whilst they perform work at the Worsley 
Alumina Refinery. The respondent did not contest the 
appeal nor did it object to the order being set aside. 

Having heard those representing the parties to the 
extent that they desired to be heard, I announced that the 
Full Bench proposed to uphold the appeal and I did so in 
the following terms. 

This appeal has some unusual features, not the 
least of which is that it is uncontested. The 
arguments in favour of the appellant have been 
submitted in outline and we accept that as sufficient 
for the purpose and requiring no elaboration from 
Mr Dixon. 

We recognise from Mr Procter that the 
respondent raises no response, in fact, to the appeal. 
It does not contest the appeal or the order quashing 
the Commission's order below which is sought as a 
result of the appeal being upheld. In doing so we 
recognise that the background to this matter 
originated with the cancellation, by order of the 
Commission, of the construction order which 
operated at Worsley Alumina Refinery site and that 
there is in train discussions, arrangements and 
negotiations between relevant parties by which it is 
hoped to obtain agreement for an arrangement 
which will effectively supplant the displaced 
construction order and indeed the order of the 
Senior Commissioner which is the subject of this 
appeal. 

We say nothing further about that, except of 
course to recognise that such an agreement will 
require the ratification of the Commission in due 
course and will stand on its own merits in that 
respect and nothing which is decided in this appeal 
affects that save, if it be the case, the upholding of 
the appeal and the quashing of the order. It seems 
therefore of importance to decide the issue of the 
appeal now. On the basis of the outline of the 
submissions made and the short time we have had to 
contemplate those submissions, they appear to us — 
and I speak for the Full Bench — to establish sound 
reasons why the appeal should be upheld. I 
therefore indicate that it is the decision of the Full 
Bench that the appeal will be upheld. I propose to 
publish subsequently fuller reasons for so holding. 

I consider that the success of the respondent's claim 
for an order for additional allowances required that the 
Commission below be satisfied that existing award 
provisions were inadequate to cover the conditions 
experienced on site. The onus of establishing that rested 
upon the applicant union [see Amalgamted Metal 
Workers and Shipwrights Union v. J.F. Thompson 
(WA) Pty Ltd and Others, 63 WAIG 1328]. The 
appellant has shown that there was no sufficient evidence 

before the Commission below to justify payment of 
additional allowances over and above the existing 
allowances provided by the appropriate award. 

In addition, the Commission was bound in the exercise 
of its discretion to abide by the established Wage Fixing 
Principles, and it was inappropriate for the Commission 
to have embarked upon the claim and, in any event, to 
have awarded the payment of increases in allowances 
payable to employees under the Metal Trades General 
Award when such increases were beyond those 
authorised by the Wage Fixing Principles. I consider that 
the Full Bench is justified in concluding that the 
discretion of the Commission in this respect miscarried 
(see Catherine McAuley's Centre — Day Care and 
Others v. Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, WA 
Branch, 64 WAIG 1245). 

I refer specifically to the written outline of submissions 
on which the appellant relied. On that basis, particularly 
in respect to the above matters, the appeal being 
uncontested, the Full Bench determined to uphold the 
appeal and quash the order which gave effect to the 
Commission's decision. 

COMMISSIONER MARTIN: it is the wish of the parties 
to replace the order against which this appeal is directed 
with a new and different order of their own making. 

The details of that order are still the subject of 
negotiation between the parties. 

For those reasons the respondent/applicant does not 
contest the appeal and agrees that the order be set aside. 

Accordingly to satisfy those purposes I agree that the 
appeal be upheld and the order be quashed. 

COMMISSIONER SALMON: I also agree and have 
nothing to add. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1287 of 1986. 

Between JLV Constructors Pty Limited, Appellant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.J. Martin, 
and Commissioner O.K. Salmon. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 10th day of February 1987 and having 
heard Mr H.J. Dixon (of Counsel) and with him Mr J. 
Birman on behalf of the appellant and Mr P. Procter on 
behalf of the respondent and the Full Bench having 
unanimously upheld the appeal and given reasons 
therefor, it is this day, the lOth day of February 1987 
ordered that:— 

1. The appeal be upheld; and 
2. The decision of Senior Commissioner G.G. 

Halliwell issued on the 1st day of December 1986 in 
matter No. CR602 of 1986 be quashed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. 849 to 853 of 1986. 

Between Springdale Comfort Pty Ltd, Appellant and 
Building Trades Association of Unions of Western 
Australia (Association of Workers) and the 
Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial 
Union of Workers and the Western Australian 
Carpenters and Joiners, Bricklayers and 
Stoneworkers Industrial Union of Workers and the 
Australian Builders' Labourers' Federated Union of 
Workers — Western Australian Branch, 
Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.J. Martin, 
and Commissioner J.A. Negus. 

The 19th day of December 1986. 

Mr M.L. Bennett (of Counsel) on behalf of the 
appellant. 

Mr D.H. Schapper (of Counsel) on behalf of the 
respondents. 

Reasons for Decision. 

THE PRESIDENT: The appellant is a company said to 
be carrying on business as a builder and is a named 
respondent to the Building Trades (Construction) Award 
No. 14 of 1978. It has instituted these appeals against two 
decisions of the Western Australian Industrial Relations 
Commission constituted by the Senior Commissioner. 
The first appeal concerns a decision which arose out of 
an application Nod. CR550 of 1986 made by the Building 
Trades Association of Unions of Western Australia 
(Association of Workers) which applied to the 
Commission for a conference to consider a claim for a 
site allowance in respect of all employees engaged on a 
building site which was described as that of the appellant 
at Lot 122 Vulcan Road, Canning Vale. 

The remaining appeals concern a decision arising out 
of applications Nod. CR566 to CR569 of 1986 made by 
various unions associated with the building industry and 
the Building Trades Association of Unions of Western 
Australia (Association of Workers), each of which made 
an application to the Commission for a conference to 
resolve a dispute with the appellant concerning access for 
accredited officials of each applicant to what was 
described as a site of building operations in which the 
appellant is engaged at Lot 122 Vulcan Road, Canning 
Vale. 

A conference of the parties to all applications was 
conducted by the Senior Commissioner on 27 August 
1986 in accordance with section 44 of the Industrial 
Relations Act 1979. It is common ground that at that 
conference there was raised on behalf of the appellant an 
objection to jurisdiction on the ground that the matters 
to which the conference related did not constitute an 
industrial matter. Moreover the conference adjourned 
without an adjudication of that issue. Proceedings 
relating to all applications were resumed two days later 
before the Senior Commissioner with representatives of 
all parties. In the meantime the Senior Commissioner 
had adopted the common practice where matters are not 
settled at the conclusion of a conference and had 
identified in writing those matters which he proposed to 
hear and determine in accordance with subsection (9) of 
section 44. It is necessary to set out the matters thus 
formulated. 

In respect of application CR550: 
The BuOding Trades Association of Unions of 

Western Australia (Association of Workers) claims 
a site allowance of $1.50 per hour for each hour 
worked, in respect of all employees engaged on the 
site at Lot 122 Vulcan Road, Canning Vale, Western 
Australia. 

The Respondent objects to and opposes this claim 
and in addition claims that no jurisdiction exists for 
the Western Australian Industrial Relations 
Commission to determine this site allowance under 
the Industrial Relations Act 1979. 

In respect of each of the applications CR566 to CR569: 
The Applicant union seeks the following 

Orders — 
(1) The discovery of documents relating to the 

nature of employment of persons engaged on the 
site at Lot 122 Vulcan Road, Canning Vale. 

(2) The respondent is required to provide ready 
access to Lot 122 Vulcan Road, Canning Vale to 
duly accredited representatives of the Applicant. 

The transcript of the proceedings on 29 August 
indicates that objection to jurisdiction was again raised 
on behalf of the appellant, thereafter the matters were 
stood over and on 1 September 1986 the following 
decisions were brought down: 

First Decision. 
This application, number CR550 of 1986, arises 

pursuant to the provisions of section 44 (9) of the 
Act as a result of a claim by the applicant for $1.50 
per hour site allowance from the respondent in 
respect of employees on a building site at 122 Vulcan 
Road, Canning Vale, Western Australia. The 
respondent, a builder, is a named respondent to the 
Building Trades (Construction) Award number 14 
of 1978. The matter came before the commission for 
hearing and determination on Friday 29 August 
1986. The question of the Commission's jurisdiction 
is raised by the respondent, it being alleged that the 
respondent has no employees performing work at 
the building site, Lot 122 Vulcan Road, Canning 
Vale, and therefore no industrial dispute exists 
which would invoke the Commission's jurisdiction. 

In the ordinary course of proceedings for a site 
allowance the Commission would inspect the site 
and then hear the parties as to the merits relating to 
the claim. That is the course the Commission 
intends to follow unless the allegations of the 
respondent that notwithstanding the provisions of 
the award it has no employees working on the site 
here in issue be proven. 

Failing that degree of proof the Commission will 
inspect the site on Friday this week, 5 September, at 
11.30 a.m. pursuant to the powers of section 27 (p) 
and (q) of the Act. 

Order accordingly. 

Second Decision. 
In respect of applications CR566 to CR569 

inclusive, it was alleged during the section 44 
conference that the applicants had experienced 
difficulty under the provisions of Clause 40 of the 
Building Trades (Construction) Award in obtaining 
right of entry to the building site at 122 Vulcan 
Road, Canning Vale. At the hearing pursuant to 
section 44 (9) of the Act on Friday 29 August 1986 
the respondent raised jurisdictional points as to the 
existence of an industrial dispute and further that as 
the claim really sought enforcement of the award it 
was outside the Commission's jurisdiction on both 
grounds. 

For the Commission's part it was shown by the 
applicants as a matter of merit that if the provisions 
of Clause 40 of the Building Trades Award are 
unworkable or defective as to the present 
respondent then an order pursuant to section 44 (9) 
of the Act might remedy the situation for the future. 
The Commission in that case would be legislating 
for new rights, not enforcing award rights of the 
applicants. 

As to the first jurisdictional point, if the 
respondent is able to show that it has no employees 
employed on the building site at 122 Vulcan Road, 
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Canning Vale, then plainly it would not be bound by 
the provisions of the award, nor would it be capable 
of being the respondent to these proceedings. 

In order to assist in ascertaining that fact orders 
will now issue for discovery of documents. Thank 
you. 

Orders accordingly. 
In each case the grounds of appeal raise for 

consideration alleged errors involving the jurisdiction of 
the Commission and the procedures to be followed where 
the jurisdiction was called into question on the ground 
that the applications did not raise an industrial matter. 
The alleged errors relate to the following: 

— Exercising or purporting to exercise 
jurisdiction pursuant to section 44 (9). 

— Failing to determine whether the matter to 
which the proceedings relate is an industrial 
matter. 

— Imposing on the appellant an onus of proving 
that the Commission has no jurisdiction rather 
than requiring the applicants (respondents) to 
establish jurisdiction. 

In Appeal No. 2 of 1986 between Springdale Comfort 
Pty Ltd trading as Dalfield Homes and Building Trades 
Association of Unions of Western Australia (Association 
of Workers), as yet unreported, the Western Austrahan 
Industrial Appeal Court dealt with an appeal which, in 
part, raised similar questions. It concerned a compulsory 
conference pursuant to section 44, at which the point was 
taken that there was no industrial matter about which the 
Commission could make orders because it was denied 
that the respondent in that case (which was the present 
appellant) employed anyone on a building site with 
which the proceedings were concerned. In the decision in 
that case it was made clear that only an industrial matter 
as defined in the Act can be the subject of a compulsory 
conference. At pages 7 and 8 of his judgment the 
President of the Court, Brinsden J., said: 

I am satisfied that section 44 presupposes that 
what is the subject of the compulsory conference is 
an industrial matter or something relating to an 
industrial matter. Where a compulsory conference 
has been called, as in this case, and the point is taken 
by one of the parties that there is no industrial 
matter about which the conference can proceed to 
consider, the Commissioner must immediately 
enquire into and determine whether he has jurisdic- 
tion, for only if he concludes that the matter before 
him involves and industrial matter should he 
continue to proceed with the compulsory 
conference. 

and again:— 
It is properly conceded by the appellant that in 

order to determine a question of jurisdiction the 
Commission has the powers contained in section 27 
CD- 

Kennedy J. reached the same conclusion and at page 4 
of his judgment he said: 

Notwithstanding the contrary submissions made 
on behalf of the respondent, in my view, only an 
industrial matter can be the subject of a compulsory 
conference under section 44. That this is so is made 
sufficiently clear by the terms of subsections 8 and 9 
and it is further supported by the long title to the 
Act. It follows that, by section 24 (1) of the Act, the 
Commission had jurisdiction to determine whether 
the subject matter of the compulsory conference 
was an industrial matter, for there can be no doubt 
that a compulsory conference under section 44 con- 
stitutes "proceedings" within the meaning of 
section 24.1 am also satisfied that the Commission, 
for the purpose of determining whether the matter 
to which the compulsory conference related was an 
industrial matter, had the powers conferred by 
section 27 of the Act, including, in particular, the 

53991—2 

power under section 27 (1) (o) to "make such orders 
as may be just with respect to . . . inspection, or 
production of documents. 

The third member of the Court, Rowland J., observed 
that section 23 conferred power only over industrial 
matters and, at page 3 of his judgment, he affirmed that: 

Once a question of jurisdiction is raised, the 
Commission must determine that question under 
section 24 before exercising power to resolve the 
dispute before it under section 44. 

That matter was not decided at the time the Senior 
Commissioner dealt with the matters before him but with 
the advantage of the authoritative views expressed by 
their Honours, it can now be said that his proper course 
was to deal at once with the objection to jurisdiction. 
That course would also seem to accord with the common 
law requirement that jurisdiction is determinable at the 
commencement not the conclusion of an enquiry [see R 
v. Bolton (1835-1842) All ER Rep 71], As to the onus of 
establishing that the Commission has jurisdiction, it was 
conceded in these proceedings that that onus rests with 
the party making application before the Commission and 
I would think that that is a matter beyond doubt. In 
accordance with that outline of the principles involved I 
turn to consider the alleged errors. 

The first allegation involves the Senior Commissioner 
acting in excess of jurisdiction in moving from the 
compulsory conference stage to the arbitration process 
pursuant to section 44 (9). The question here is whether 
in doing so he took a further step and whether it involved 
a decision from which an appeal lies. The process of 
moving from a conciliatory role in conference to 
arbitration does not occur involuntarily but as a result of 
an exercise of discretion to hear and determine the 
question, dispute or disagreement not settled, those 
being the matters which in the case of each application 
are set out in the memorandum of reference which the 
Senior Commissioner prepared following adjournment 
of the compulsory conference. The schedule attached to 
the earlier of those memoranda, which is dated 27 
August 1986, refers to a claim being made that no 
jurisdiction exists which affirms, if it be necessary, that 
the point that no industrial matter existed was taken 
previously at the compulsory conference. In any event 
that is a matter of common ground and it follows that the 
transformation from the Commission in a conciliation 
capacity to the Commission in an arbitral capacity was 
made after objection to jurisdiction at which time the 
appropriate course was to immediately enquire into and 
determine whether there was jurisdiction before pro- 
ceeding further either in the conference or in any other 
way. In respect of applications CR566 to CR569 the 
Senior Commissioner was obviously contemplating the 
jurisdictional point and an order for discovery was 
intended to assist in the ascertainment of the facts, as is 
indicated in the second decision. Nevertheless in respect 
of what transpired in all applications I am obliged to 
conclude that he acted in excess of jurisdiction in 
purporting to exercise jurisdiction pursuant to section 44 
(9) when at the time he had failed to adjudicate upon the 
objection to jurisdiction. In my opinion that is sufficient 
ground to uphold each of the appeals but I propose to 
deal with further matters that were raised. 

The appellant and respondents were represented by 
Counsel. For the appellant Mr Bennett submitted that 
the first decision disclosed the Senior Commissioner's 
intention to arbitrate the matter to which the proceedings 
related in that he effectively made a ruling as to the 
procedure which he intended to follow and he did so 
without determining the point in question. According to 
Mr Schapper, for the respondents, that part of the first 
decision is to be read as an interim determination, that is 
that the Senior Commissioner made a determination that 
the proceedings concerned an industrial matter but that 
the determination was conditional upon the appellant 
having the opportunity to prove that it does not employ 
employees on the site. In that sense, he says, the Senior 
Commissioner was referring to a shifting of the 
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evidentiary onus to the respondents but essentially, 
according to Mr Schapper, he indicated that he had made 
a finding and as such it was unimpeachable at that stage 
because of the provisions of section 24. The provisions of 
that section however clearly contemplate that the 
Commission will decide finally and conclusively whether 
a matter is an industrial matter and there is no room, in 
my opinion, for a preliminary or interim determination. 
In the alternative Mr Schapper submitted that if it was a 
decision to make an inspection of the site it was a 
decision which had a mixed purpose. Partly it was the 
legitimate purpose of allowing the Commission to 
observe prevailing conditions on the site in the event that 
it might be necessary information at a later stage if the 
enquiry was to be pursued, and partly it was in inspection 
in aid of determining the objection to jurisdiction. In fact 
the purpose stated was in order to follow the course 
usually taken in proceedings for a site allowance, that is 
to inspect the site with a view to hearing the parties as to 
the merits of the claim. According to what appears in the 
memorandum of reference, the substantive relief which 
was being sought was for a site allowance and the Senior 
Commissioner decided to inspect the site and hear the 
merits of the claim unless the appellant could prove that 
it had no employees on the site. I think it must be 
appreciated that the Senior Commissioner was in a 
quandary in that although denying that it had any 
employees on the site the appellant was a named 
respondent to the award and inspection at site may have 
been informative as to the facts. In retrospect and with 
the advantage of what was said about such matters by the 
Industrial Appeal Court, there should have been an 
enquiry for the purpose of determining whether the pro- 
ceedings related to an industrial matter for which 
purpose the powers conferred by section 27 (1) were 
available. The course that was actually followed was 
otherwise, apart from moving from conference to a stage 
where the Commission proposed to hear and determine 
the matter of dispute, the appellant was required to prove 
that it had no employees on site and the decision 
indicated the Commission's intention to exercise 
jurisdiction even though the Senior Commissioner had 
not yet adjudicated upon the point in issue or at any rate 
had not determined the jurisdictional question except to 
the extent that he had reached a conditional view. By 
comparison a different course was adopted as indicated 
by the second decision even though the objection to 
jurisdiction was raised at the same time in respect of all of 
the applications. According to that second decision there 
was an order for discovery in aid of the jurisdictional 
enquiry in order that the Senior Commissioner might 
ascertain whether in fact there were any employees 
employed by the appellant on the building site. The 
decisions were delivered simultaneously but only in the 
case of the order for discovery was the purpose of aiding 
the enquiry described. 

So far as the second decision is concerned the 
appellant raises a further substantial ground of appeal 
additional to those alleging the exercise of jurisdiction 
pursuant to section 44 (9), failing to make a determina- 
tion pursuant to section 24, and misapplying the onus of 
proof. In the event that I am wrong in upholding the 
related appeals on those grounds I turn finally to 
consider the further ground alleged. It is claimed that the 
Senior Commissioner erred in ordering discovery in that 
the applications sought the enforcement of an award and 
the Commission had no jurisdiction in view of section 82 
(2) of the Act which provides that aq application for the 
enforcement of an award shall not be made otherwise 
than to an Industrial Magistrate. Alternatively, it is said 
the Commission had no jurisdiction to hear and 
adjudicate on the applications because of an application 
before the Industrial Magistrate to enforce the award 
based upon identical facts and raising identical issues. 
The appellant's primary contention was that the applica- 
tions amounted to applications for enforcement and I 
confine my consideration to that submission. 

The applications sought a conference in which the 
assistance of the Commission was requested in order to 

resolve a dispute. According to the particulars contained 
in the applications, on 13 August 1986 accredited officals 
of the applicant unions were prevented from exercising a 
right of entry under the Building Trades (Construction) 
Award; breaches of the award were suspected; the 
respondent to the applications was a respondent to the 
award by common rule and was engaged in building 
operations in which it employed workers. On that basis 
coupled with the claim for relief by way of ready access to 
Lot 122 Vulcan Road as indicated in the memoranda of 
reference, the appellant alleged that the applicants were 
actually seeking enforcement of the award. Mr Bennett 
argued strongly that the institution of these proceedings 
amounted to applications for enforcement of the 
Building Trades (Construction) Award contrary to 
section 82 (2) and an attempt to usurp the function of the 
Industrial Magistrate. 

Any such intention was disclaimed by the representa- 
tive of the unions in the proceedings below when he 
explained that proceedings had already been instituted 
before the Industrial Magistrate in respect of a past 
breach of the award. He contended that the Commission 
had power, in order to settle the dispute in accordance 
with section 44 (9), to require that the respondent 
provide access to the site, in particular under the power 
conferred by section 27 (1) (v). 

Undoubtedly the aim was to obtain access for 
accredited officials which is a right guaranteed by the 
award. The purpose of access though was to investigate 
suspected breaches of the award and the information in 
the particulars accompanying each application indicate 
breaches other than a refusal of access. I think the 
purpose of the applications was, as was stated, to obtain 
the assistance of the Commission in resolving a dispute 
and I think it was related to matters beyond refusal of 
access to the building site. Prior to the applications the 
appellant had been charged by summons upon complaint 
with failure to allow right of entry as prescribed by the 
award. It can hardly be said that anything that the Senior 
Commissioner did or was asked to do could encroach 
upon the enforcement power invested in the Industrial 
Magistrate. Indeed I am inclined to think that section 82 
uses the expression "enforcement of an award" in a 
restricted sense indicating the need to compel proceed- 
ings to be taken before the Industrial Magistrate for the 
purpose of the imposition of a penalty for contravention 
or non-compliance and in order to obtain orders for 
payment where entitlements are withheld. It appears 
from section 83 that these are the matters with which the 
enforcement power of the Industrial Magistrate is 
concerned. 

I am unable to reach the conclusion that the Senior 
Commissioner was without jurisdiction in respect of 
these applications on the ground that they amounted to 
applications for enforcement of an award. However as I 
have indicated in my foregoing reasons, each of the 
appeals should be upheld on other grounds and I 
consider it would be appropriate to quash the decision to 
hear and determine the question in dispute or disagree- 
ment not settled in respect of each of the applications 
pursuant to section 44 (9), as well as the decision to order 
production of documents. 

COMMISSIONER MARTIN: I agree that the appeals 
should be upheld and have nothing to add. 

COMMISSIONER NEGUS: I have had the advantage of 
reading the reasons for decision of His Honour the 
President. I agree with them and have nothing to add. 

THE PRESIDENT: Minutes of the proposed order will 
now issue and the parties may speak to those minutes 
should they so required. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. 849 to 853 of 1986. 

Between Springdale Comfort Pty Ltd, Appellant and 
Building Trades Association of Unions of Western 
Australia (Association of Workers) and the 
Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial 
Union of Workers and the Western Austrahan 
Carpenters and Joiners, Bricklayers and Stone- 
workers Industrial Union of Workers and the 
Australian Builders' Labourers' Federated Union of 
Workers — Western Australian Branch, 
Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.J. Martin, 
and Commissioner J.A. Negus. 

Order. 
THESE matters having come on for hearing before the 
Full Bench on the 4th day of November 1986 and having 
heard Mr M.L. Bennett (of Counsel) on behalf of the 
appellant and Mr D.H. Schapper (of Counsel) on behalf 
of the respondents and the Full Bench having reserved 
judgment on the matters and judgment being delivered 
on the 19th day of December 1986 wherein the Full 
Bench unanimously upheld the appeals and gave reasons 
therefor, it is this day, the 23rd day of December 1986 
ordered that:— 

1. The decisions of Senior Commissioner G.G. 
Halliwell made on the 27th and 28th days of August 
1986 to hear and determine, pursuant to section 44 
(9) of the Industrial Relations Act 1979 the disputes 
in matters Nod. CR550, CR566, CR567, CR568 and 
CR569 of 1986 be quashed; and 

2. The decisions of Senior Commissioner G.G. 
Halliwell given on the 1st day of September 1986 in 
matters Nod. CR550, CR566, CR567, CR568 and 
CR569 of 1986 be quashed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1131 of 1986. 

Between Austrahan Shipbuilding Industries (WA) Pty 
Ltd, Appellant and Maritime Workers Union of 
Western Australia, Union of Workers and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Austraha and the Operative 
Painters and Decorators Union of Austraha, West 
Australian Branch, Union of Workers, 
Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.L. Fielding, 
and Commissioner O.K. Salmon. 

The 9th day of January 1987. 

Mr G.I. Macnish (of Counsel) on behalf of the 
appehant. 

Mr D.M. Stone (of Counsel) on behalf of the 
respondents. 

Reasons for Decision. 
THE PRESIDENT: This is an appeal against part of a 
decision whereby the Commission ordered that the 
appellant re-employ three former employees who were 
dismissed on the grounds of redundancy. The need for 
retrenchment arose from economic pressures in the ship- 
building and repair industry as a result of which the 
appellant was compelled to select for retrenchment a 
number of employees in its drawing office and painting 
and steel sections. The selection was made after 
management personnel had conducted an anlysis of the 
classifications and areas of work under consideration 
and after consideration of the work performance and 
attitude, absenteeism, and time-keeping records of its 
employees as reported by their supervisors. The 
appellant's general manager and personnel officer were 
among those who gave evidence and on the basis of that 
evidence the Commission adopted the above considera- 
tions as a kind of criterion for retrenchment against 
which the Commission endeavoured to judge the fairness 
or otherwise of each employee's selection for retrench- 
ment. 

The retrenchments were not preceded by discussions 
with the respondent unions and industrial action 
occurred in support of the unions' position in a dispute 
with the appellant about the retrenchments in respect of 
eight employees. This action resulted in the appellant 
making application for a compulsory conference 
pursuant to section 44 of the Industrial Relations Act 
1979. Conferences failed to settle the dispute and by 
reference to the Commission, Martin C. heard an 
application by the Maritime Workers Union of Western 
Australia, Union of Workers that a retrenched 
employee, Mr M.S. Baddeley, who had been employed 
as a painter be re-employed, and a further application by 
the remaining respondents that a fitter, four tradesmen's 
assistants, a painter and a storeman be re-employed. 
Amongst the latter was Mr A. Blasikiewicz and Mr 
Sydserf. As it was seen by the Commissioner the selection 
of employees for retrenchment was contested by the 
unions on the grounds of seniority, the fact that some of 
the employees retrenched were union representatives, 
one was terminated contrary to an agreement between 
one of the unions and the appellant and that the reasons 
advanced by the appellant for the choice of some of the 
other employees were unfounded. The applications were 
successful in respect of the abovenamed employees and 
resulted in orders that they be re-employed in the callings 
they had occupied prior to retrenchment without loss of 
continuity for all purposes of the awards applicable to 
their employment. 

The decision which brought about those orders is 
challenged on the following grounds:— 

1. The Learned Commissioner erred in law and 
exceeded his jurisdiction in that he ordered the re- 
employment of workers Baddeley, Blasikiewicz and 
Sydserf ("the three workers") upon terms deeming 
their contracts of employment with the appellant to 
be: 

"continuous since their inception notwith- 
standing their termination by the respondent" 
(appellant) "on the 9th day of October 1986, 
for all purposes of the awards applicable to 
their employment and any other benefits to 
which those persons may be entitled under their 
contracts of employment with the respondent" 

when he had no jurisdiction or power so to do. 

2. The Learned Commissioner erred in law in 
that: 

(a) He applied, in his findings with respect to 
the three workers, principles having 
application to cases of unfair dismissal 
when, as the Learned Commissioner 
found, the three workers were terminated 
for reasons of redundancy. 



(b) He misapplied the applicable onus, insofar 
as he has, as is evidenced by his reasons 
(and his requirement that the appellant 
should lead evidence first) proceeded upon 
the basis that it was for the appellant to 
justify the redundancies of the three 
workers rather than to require the 
respondent Unions to satisfy him, or the 
balance of probabilities, that the 
dismissals were not fairly made or were in 
some othe way improper. 

3. The Learned Commissioner erred both in fact 
and in law in that: 

(a) having found that: 
1. The respondent (appellant) had 

cause to reduce its manning in its 
drawing office, painting section 
and steel section. 

2. The respondent (appellant) selected 
the employees to be retrenched in 
those areas according to the 
absenteeism and time keeping 
records of its employees and the 
work performance of employees as 
reported upon by the employees' 
supervisors. 

3. The respondent (appellant) 
effected the retrenchments by the 
payment of moneys in lieu of notice 
and other moneys in accordance 
with the provisions of Clauses 6.— 
Contract of Service and 33A.— 
Redundancy of the "Metal Trades 
(General)" Award No. 13 of 1965 
as varied (although that award does 
not apply to all of the employees 
concerned) at short notice. 

he ordered the re-employment of the three 
workers when: 

(i) there was nothing to vitiate the 
exercise, by the appellant, of its 
managerial prerogative in selecting, 
for termination of employment, the 
three workers in the course of 
giving effect to the necessary level 
of redundancy; 

(ii) there was no or no sufficient 
evidence to suggest that other 
workers should have been selected 
for redundancy ahead of the three 
workers; 

(iii) there was no or no sufficient 
evidence to suggest that the 
termination of the employment of 
the three workers was in any way 
either harsh, unfair or unjustified, 
more particularly in circumstances 
where workers were required to be 
made redundant; and 

(iv) having found that the respondent 
had cause to reduce its manning in 
the sections in which the three 
workers were employed the 
Learned Commissioner, without 
any, or any sufficient, justification, 
in effect has prevented the 
appellant from so doing to the 
extent established by it to be 
necessary; 

(b) if and insofar as the Learned 
Commissioner relied upon his finding at 
page 3 of his reasons that: 

The respondent (appellant) ignored 
and did not implement the views of 
the Commission in Court Session in 
matter No. 394 of 1986 in that it did 

not engage in any prior consulta- 
tion on its action with the 
employees or their representatives, 

he erred in so doing in that: 
(i) the mere absence of such prior 

consultatation does not, without 
more, render a termination of 
employment unfair or in any way 
improper; 

(ii) the Learned Commissioner himself 
said (in effect) during the course of 
the hearing (transcript page 44) that 
the presence or absence of prior 
consultation was not an issue 
before him; and 

(iii) there was no evidence that the 
appellant had ignored the views of 
the Commission in Court Session as 
aforesaid. 

4. The Learned Commissioner erred, both in fact 
and in law, in the case of Mr Blasikiewicz, in that: 

(a) he treated as determinative Mr 
Blasikiewicz's length of service without 
previous discipline when: 

(i) this should not have been deter- 
minative in a case of redundancy; 
and 

(ii) he overlooked the evidence of the 
appellant (not materially contested 
by the respondents in cross- 
examination) that Mr Blasikiewicz 
had previously been spoken to 
about his work attendance and 
performance; 

(b) there was no, or no sufficient, evidence 
that the termination of Mr Blasikiewicz's 
employment was unjustified and unfair 
either in circumstances of redundancy or 
at all. 

5. The Learned Commissioner erred, both in fact 
and in law, in the case of Mr Sydserf, in that: 

(a) he treated as determinative Mr Sydserf's 
past employment record when: 

(i) this should not have been deter- 
minative in a case of redundancy, 
more particularly when, as was 
found by the Learned Commis- 
sioner, Mr Sydserf was considered 
to be a slow worker and less than 
competent; and 

(ii) there was no, or no sufficient, 
evidence to show that Mr Sydserf's 
said record had not sufficiently 
been considered (the Learned Com- 
missioner having found only that it 
warranted "further 
consideration"); 

(b) there was no, or no sufficient, evidence 
that the termination of Mr Sydserf's 
employment was unjustified and unfair 
either in circumstances of redundancy or 
at all. 

6. The Learned Commissioner erred, both in fact 
and in law, in the case of Mr Baddeley, in that: 

(a) he treated as determinative the agreement 
of March 1981 (exhibit "C") when: 

(i) that agreement does not, in any 
sense, bear upon the appellant's 
right, whether in a case of 
redundancy or otherwise, to 
terminate the employment of a 
worker carrying out work the 
subject thereof; 
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(ii) the agreement was not put to the 
appellant's witnesses and nor did 
they have the opportunity of 
commenting on it or, by their 
counsel, addressing the Learned 
Commissioner as to its effect; 

(iii) there was, in any event, no, or no 
sufficient, evidence that there was 
no other employee (being a member 
of the Maritime Workers' Union) 
capable of doing (if so required) the 
job previously done by Mr 
Baddeley. 

(b) There was no, or no sufficient, evidence 
that the termination of Mr Baddeley's 
employment was unjustified and unfair 
either in circumstances of redundancy or 
at all. 

No argument was offered in support of ground 1 and 
the allegation of error is incapable of being sustained in 
the light of ample authority which supports the power of 
the Commission to order re-employment, as distinct 
from reinstatement, in appropriate cases (see Robe River 
Iron Associates v. AMWSU and Others, 66 WAIG 1553, 
particularly the decisions referred to at 1561). 

As to the first part of ground 2, it was accepted as a 
general proposition that there was a need for some 
redundancies but while the employer has a right to make 
its own selection as to who will be retrenched there will be 
occasions when a dismissal for redundancy may properly 
be regarded as unfair. The Commission considered in 
each case the basis of selection for redundancy in order 
to decide whether each selection amounted to a fair 
exercise of the employer's right of dismissal. The proper 
test is that which applies when an allegation of unfair 
termination is made, that is to say whether the legal right 
of the employer has been exercised so harshly or 
oppressively against the employee as to amount to an 
abuse of that right (see Undercliffe Nursing Home case 
65 WAIG 385). It was acknowledged on behalf of the 
appellant in the proceedings below that if the reasons 
why particular employees have been selected for 
redundancy were to be challenged then the Commission 
ought to have regard to the principles which are con- 
sidered when an allegation of an unfair termination is 
made as to which the test is that which I have indicated 
(see transcript page 77). This substantially answers the 
allegation made in the first part of ground 2 and I turn 
now to consider the further allegation that the Commis- 
sion misapplied the onus of proof. 

The appellant complained that it was required to lead 
evidence first when it was not known what case it had to 
meet and that in the absence of evidence from the 
respondents the Commission made orders for re-employ- 
ment. The requirement that the appellant lead evidence 
first was a decision taken at conference for reasons which 
were not disclosed, however even though the appellant 
was the respondent in respect of the formal applications 
the arrangement was accepted without protest. It was no 
doubt convenient for the Commission to have before it 
an outline of the need for redundancy and the reasons 
why particular persons were selected for retrenchment so 
that the case of each man could be considered in the light 
of the employer's evaluation. That was the expedient 
course which was adopted and it is one which is provided 
for, in that the prescribed procedure may be modified to 
meet particular circumstances. It goes without saying 
that the obligation to satisfy the Commission to the 
necessary degree rested squarely upon the respondent 
unions which were contending that the selections were 
unfair. 

Each of the employees was chosen for termination of 
employment because the appellant had cause to reduce 
its workforce, the choice was dictated by an adverse 
assessment of the attendance and work performance of 
each of those selected following a review of personnel 
conducted on the employer's behalf. 

The dismissal of Mr Blasikiewicz was adjudged unfair 
on the basis that the Commissioner accepted that 
employee's denial that he had a poor attitude to his work 
and his selection for retrenchment was considered to be 
unjustified in view of somewhat more than two years' 
service without previous discipline. Mr Blasikiewicz, 
who had an engineering qualification and was employed 
as a tradesman's assistant, acknowledged that he felt he 
was working below his qualifications and he wanted to 
change his job but he was unable to find another job. It 
seems to me that on the facts there is room for a 
difference of opinion as to his suitability as an employee, 
but even if it be accepted that the reasons advanced for 
selecting him were unfounded, his dismissal is not to be 
judged unfair on that account alone for that is the wrong 
test to apply. The reason for expressing that view is that 
in as much as the appellant was found to have cause to 
reduce its workforce, it was necessary that the selection 
of this worker for redundancy be found to be unfair by 
comparison with other workers. 

In the case of Mr Sydserf the appellant employer's 
assessment that his work was slow and lacking in compe- 
tence was accepted by the Commissioner but he 
attributed it to an injury sustained in the course of the 
man's employment. Notwithstanding this the employee 
was regarded as deserving of reassessment and because of 
that he was treated as having been dealt with unfairly in 
his selection for retrenchment. Again it seems to me the 
proper test was whether the employee's selection was 
unfair by comparison with other employees and it was 
not open to so find on the material that was available 
even though Mr Sydserf was considered as deserving of 
one more chance in order to overcome his work 
deficiency. 

Because the employees concerned were terminated by 
reason of a true redundancy the respondent unions were 
required, in my opinion, to satisfy the Commission that 
the dismissals were not fairly made because other 
workers were more appropriate for selection. The fact is 
that orders for re-employment of Mr Blasikiewicz and 
Mr Sydserf who were dismissed on account of 
redundancy have effectively prevented the appellant 
from reducing its manning in relevant sections even 
though that was held to be necessary. There was no 
evidence at all that there were any employees who should 
have been made redundant in lieu of other employees. In 
respect of the re-employment orders concerning these 
two therefore I consider the learned Commissioner's 
discretion miscarried. 

The argument of the Maritime Workers Union, that 
Mr Baddeley should have been retained in preference to 
others because of what was contained in an agreement 
with the appellant giving to the union the sole right to 
prepare and paint vessels under repair, was accepted by 
Martin C. who found the selection of Mr Baddeley to be 
contrary to the tenor of the agreement. As I understand 
that finding it was not because of any particular way in 
which that agreement operates between the parties but 
because it appeared plainly to the Commissioner that Mr 
Baddeley was the only one of the appellant's employees 
who was qualified to paint ships under repair in 
accordance with the arrangement that existed between 
the parties. In substance Mr Baddeley gave evidence that 
he was the only full time painter employed who is a 
member of the Maritime Workers Union and that 
evidence was not displaced. The appellant is still in the 
business of repairing ships even though there was a 
dearth of such work at the time of the redundancy. The 
Maritime Workers Union has always claimed that Mr 
Baddeley should have been retained in preference to 
other painting employees and it urged the Commissioner 
to find that he was inappropriately and therefore unfairly 
selected on that ground. In accordance with the assess- 
ment which was made by Martin C. a different painting 
employee should have been selected and there is 
sufficient room, in my opinion, to regard the decision to 
select him as unfair on that ground, that is by 
comparison with other employees. For that reason I 
consider the case of Mr Baddeley to be distinguishable 
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from that of the other two employees and I would be 
unwilling to interfere with the Commissioner's exercise 
of discretion to order his re-employment. 

In the case of the other two employees if it be accepted 
that they did not fulfil the reasons advanced for their 
selection for redundancy still there was no evidence to 
suggest that other workers should have been selected for 
retrenchment ahead of them. On that basis the material 
that was before the learned Commissioner was 
insufficient in my respectful opinion to justify the 
finding that the termination of their employment was 
unfair given that it was found to be necessary that a 
number of employees were required to be made 
redundant. To that extent I would uphold the appeal in 
part and quash the orders for re-employment in respect 
of Mr Blasikiewicz and Mr Sydserf. 

COMMISSIONER FIELDING: I agree and have 
nothing to add. 

COMMISSIONER SALMON: I have had the oppor- 
tunity to read the President's reasons for decision in this 
appeal and I agree with much of what he has said, 
particularly on the test to be applied when deciding 
whether a dismissal for redundancy is unfair. However, 
for the reasons below I do not think that the 
Commissioner has applied the wrong test in the cases of 
Blasikiewicz and Sydserf. 

Blasikiewicz was, at all material times, employed as a 
tradesman's assistant and his terms and conditions of 
employment were regulated by the Metal Trades 
(General) Award No. 13 of 1965. This award contains 
comprehensive provisions concerning redundancy and it 
will be noted that Martin C. refers to this fact in his 
reasons for decision before giving an account of his 
reasoning processes in connection with each employee's 
case. In this respect he noted first of all that the appellant 
applied the contract of service and redundancy 
provisions of the Metal Trades Award to all of the 
dismissed employees although that award did not apply 
to all of them. He went on to mention that the appellant 
did not implement the views of the Commission in Court 
Session on the subject of redundancy and that it did not 
engage in any prior consultation on its actions with the 
employees or their representatives [see Clause 33A.— 
Redundancy of the Metal Trades (General) Award No. 
13 of 1965 (66 WAIG 598)]: 

(1) Discussions Before Terminations. 
(a) Where an employer had made a definite 

decision that the employer no longer 
wishes the job the employee has been 
doing done by anyone and this is not due 
to the ordinary and customary turnover of 
labour and that decision may lead to 
termination of employment, the employer 
shall hold discussions with the employees 
directly affected and with their union or 
unions. 

(b) The discussion shall take place as soon as is 
practicable after the employer has made a 
definite decision which will invoke the 
provisions of paragraph (a) of this 
subclause and shall cover among other 
things, any reasons for the proposed 
terminations, measures to avoid or 
minimise the terminations and measures to 
minimise any adverse affect of any 
terminations on the employees concerned. 

(c) For the purpose of such discussion the 
employer shall provide in writing to the 
employees concerned and their union or 
unions, all relevant information about the 
proposed terminations including the 
reasons for the proposed terminations, the 
number and categories of employees likely 
to be affected and the number of 
employees normally employed and the 
period over which the terminations are 

likely to be carried out. Provided that any 
employer shall not be required to disclose 
confidential information the disclosure of 
which would be inimical to the employer's 
interests. 

Plainly the object of paragraph (b) is to give the 
employees directly affected and their unions, an 
opportunity to influence the outcome of an employer's 
decision to retain or dismiss certain of his employees. To 
deny this opportunity to any employee facing the 
possibility of losing employment is to deny that 
employee's rights, yet this was an important part of the 
context in which the Commissioner heard the issues in 
dispute. The exchange between the Commissioner and 
Mr E.B. Davey for the Amalgamated Metal Workers and 
Shipwrights Union, at pages 68 and 69 of the appeal 
book, suggest that the Commissioner did not consider 
that the company's failure to follow the award had 
much, indeed any, relevance in the issues he was required 
to determine. However, I am certain, from page 68 of the 
appeal book, that the award provisions were raised 
during the conference. Furthermore, since the 
Commissioner was also a member of the Commission in 
Court Session responsible for the order amending the 
Metal Trades Award by the inclusion of its redundancy 
provisions, I think it is highly likely that he would have 
drawn the parties' attention to the very strong views he 
had expressed when a member of the Commission in 
Court Session on the subject of employers notifying 
employees and consulting with them before redundancies 
occur (66 WAIG at 589). It will also be seen from pages 
104-106 of the appeal book that Mr Davey disagreed with 
the Commissioner's observations on the relevance of the 
award provisions. He went on to complain that whereas 
the Commissioner had made strong recommendations 
that there be further discussions between the appellant 
and the unions these discussions were unavailing. 
According to Mr Davey, they were unavailing because 
the company did not co-operate by providing the kind of 
information that was essential to allow that meaningful 
comparisons be made between different employees, all of 
whom, apparently, were susceptible to being made 
redundant. 

From the foregoing observations it will be conceded 
that whatever the Commissioner's views about the award 
entitlements concerning redundancy early in the 
proceedings before him, he was obliged to reconsider 
them in the light of Mr Davey's submissions. The fact 
that the Commissioner took the trouble to mention in his 
reasons that the respondent ignored and did not 
implement the views of the Commission in Court Session 
is powerful evidence for the proposition that the 
Commissioner changed his mind about the award's 
relevance in the final result. 

The award not having been followed in Blasikiewicz's 
case and he being denied his procedural rights as a 
consequence of the appellant's failure in this respect, the 
Commissioner may reasonably have posed the question 
to himself: Was it as likely as not that discussions 
between the appellant, Blasikiewicz and his union, would 
have resulted in Blasikiewicz retaining his employment? 
If this was the likelihood then it is possible that 
Blasikiewicz has been treated unfairly. It was for the 
Commissioner to determine that likelihood and in doing 
so he would have considered the evidence relating to it in 
the context provided by all of the circumstances 
surrounding the case before him. 

In his reasons concerning Blasikiewicz the 
Commissioner said: 

. . . this person denied the allegations against him 
by the respondent and in the absence of hard 
evidence from the respondent and in view of the 
person's length of service without previous 
discipline I find that his dismissal was unjustified 
and unfair. 

The appellant's reasons for preferring to make 
Blasikiewicz redundant rather than another was his 
alleged bad attitude. The allegation was not sustained on 
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the Commissioner's interpretation of the evidence. 
Apparently there was no other reason for saying that 
Blasikiewicz was not a good employee and the lack of 
disciplinary measures against him during his period of 
employment seem to have confirmed his standing as an 
employee in the Commissioner's mind. Therefore, in 
reaching his finding that Blasikiewicz's dismissal was 
unjustified and unfair, the Commissioner was entitled to 
have regard for the fact that Blasikiewicz was denied his 
award right to influence the appellant's decision before it 
was made when he had equal claim with others to any 
available position. The fact that he mentioned this denial 
of Blasikiewicz's rights in his reasons, althought 
expressed in terms of the appellant's failure to observe 
the requirements of the award, is sufficient to establish 
that he took this denial of rights into account. In other 
words it was properly open to the Commissioner to find 
that if Blasikiewicz had been allowed to argue at the 
appropriate time from a position of equal strength with 
others, because he was at least equally technically 
qualified as any one of them and there was no apparent 
other reason to disqualify him, it is as likely as not that he 
would have been retained in employment. Surely the 
denial of a right to compete on equal terms with others in 
competition for available employment is grounds for a 
conclusion that Blasikiewicz was unjustifiably and 
unfairly not considered for retention in employment, 
which is to say that he was unjustifiably and unfairly 
dismissed from employment. 

In my opinion the Commissioner did not err when 
deciding the case in Blasikiewicz's favour. 

Sydserf was employed by the appellant as a spray 
painter. He was represented in the case before the 
Commissioner by an official of the Operative Painters' 
and Decorators' Union and I take it from these facts that 
he was not entitled as of right to the benefits of the Metal 
Trades Award. However, there is no reason why the 
Commissioner should not have deemed Sydserf to be so 
entitled and determined his case in exactly the same way 
as it was open to him to determine Blasikiewicz's case. 
The circumstances surrounding the whole of the matter 
provided scope for this approach and the mandate in 
section 26 of the Industrial Relations Act 1979 raises a 
presumption that he would have done so. In my opinion 
the presumption is not overcome by the appellant, and 
the Commissioner in deciding for Sydserf was not in 
error. 

In considering the extent to which the provisions of the 
Metal Trades Award have influenced the Commissioner 
in making his order in connection with Blasikiewicz and 
Sydserf, I have also given consideration to Mr Dobson's 
remarks at pages 68 and 69 of the appeal book, where he 
advised the Commissioner that he had proceeded on the 
understanding that this would not be a point in issue 
from either side. Also, at page 100 Mr Dobson asked, 
following a comment by the Commissioner which was 
relevant to the point, "Is that to say that if we do not say 
something now we do not get a chance down the track?" 
The Commissioner answered "Yes". At the close of the 
case, at page 145 of the appeal book, the Commissioner 
made it plain to Mr Dobson that he was not expected to 
reply to the unions' cases, to which he responded "I 
thought that might be the case, sir". On the face of it, the 
foregoing account may strongly suggest that the 
appeUant has been unjustly prevented from making 
submissions on a crucial issue, but I do not accept this 
suggestion. The fact of overriding importance is that 
irrespective of what Mr Dobson thought about the 
unions' attitude to the issue, Mr Davey, following Mr 
Dobson, voiced his disagreement with the Commissioner 
and insisted that the award provision was relevant. It was 
for Mr Dobson to take a similar approach when the 
unions had finished their cases. Had he done so I am sure 
he would have been heard. 

With respect to Mr Dobson, I think it was more a case 
of his error than an error by the Commissioner. 

In my opinion, for all of the foregoing reasons, I think 
the appeal should be dismissed. 

THE PRESIDENT: Minutes of the order proposed by 
the Full Bench will now issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1131 of 1986. 

Between Australian Shipbuilding Industries (WA) Pty 
Ltd, Appellant and Maritime Workers Union of 
Western Australia, Union of Workers and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and the Operative 
Painters and Decorators Union of Australia, West 
Australian Branch, Union of Workers, 
Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.L. Fielding, 
and Commissioner O.K. Salmon. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 28th day of November 1986 and having 
heard Mr G.L Macnish (of Counsel) on behalf of the 
appellant and Mr D.M. Stone (of Counsel) on behalf of 
the respondents and the Full Bench having reserved 
judgment on the matter and judgment being delivered on 
the 9th day of January 1987 wherein the Full Bench, by 
majority decision, upheld the appeal in part and gave 
reasons therefor, it is this day, the 16th day of February 
1987 ordered that:— 

1. The appeal be upheld in part; 
2. That part of the decision of Commissioner 

GJ. Martin given on the 5th day of November 1986 
in matters Nod. CR707 and CR713 of 1986 which 
ordered the re-employment of Mr A.M. 
Blasikiewicz and Mr B. Sydserf be quashed; and 

3. Otherwise the appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 775 of 1986. 

Between Printing and Kindred Industries Union, 
Western Australian Branch, Industrial Union of 
Workers, Appellant and West Australian 
Newspapers Limited, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.L. Fielding, 
and Commissioner J.F. Gregor. 
The 9th day of January 1987. 

Mr P.M. Nisbet (of Counsel) and with him Mr G.T. 
BucknaU on behalf of the appellant. 

Mr S.R. Edwards (of Counsel) and with him Mr C.D. 
Stanley on behalf of the respondent. 

Reasons for Decision. 
THE PRESIDENT: This is the joint decision of 
Commissioner Fielding and myself. The appellant is a 
union of employees and the respondent is a company 
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which carries on the business of publishing newspapers in 
which it employs members of the union in accordance 
with the Printing (Newspapers) Award No. R23 of 1979. 

The parties were in dispute about alterations to work 
rosters for the company's employees employed under the 
award and the company applied to the Commission for a 
conference pursuant to section 44 of the Industrial 
Relations Act 1979. 

Negus C. constituted the Commission for this purpose 
and eventually the parties reached agreement on a 
number of issues but failed to settle all the matters of 
disagreement and identified several matters on which 
they needed the guidance of the Commission in order to 
avoid further disputation. These matters were then 
referred to the Commission for hearing and determina- 
tion pursuant to section 44 (9) in the form of eight 
questions which the Commission was to determine. The 
proceedings which followed were conducted by Martin 
C. who answered the questions in abridged reasons 
which he issued on 1 August 1986 (66 WAIG 1813), by 
which manner he ordered that the matters of disagree- 
ment be determined. He subsequently issued fuller 
reasons for decision (66 WAIG 1805). 

This appeal was instituted against the decision as so 
constituted and there was some debate as to whether it is 
a decision within the meaning of section 49. As we see it 
the order gave effect to the Commissioner's decision on 
each point of disagreement whether it involved the 
application of the Principles, or interpretation of 
relevant awards, these being the matters referred under 
section 44 (9) which confers power to make an order 
binding the parties in relation to whom matters have not 
been settled. Although he might have intended that the 
parties confer with him before implementing changes as a 
result of his order in the relevant sense, the matters to 
which the proceedings related were finally decided so far 
as the parties were concerned. Any action thereafter 
would have to be made in the context of the parties 
respective rights under the Principles or the award as 
determined in the order. Martin C. issued the abridged 
reasons intending to provide an opportunity for appeal 
without delay. In our opinion his determination 
constitutes a decision for the purpose of section 49. We 
are aware that Gregor C. is of the view that in respect of 
questions 1 and 8, taken separately, no finding or 
decision has been made and no appeal lies, however, for 
the reasons indicated we have thought it useful to treat 
the answers to the questions as constituting "the 
decision" of the Commission. 

The appellant attacks the Commission's determina- 
tion in respect of six of the questions before him. For the 
sake of clarity it is necessary to deal with each ground of 
appeal after first stating the particular question and 
answer as they appear in the abridged reasons. 

Question 1: "Whether the new rosters proposed by the 
Company are in accordance with the Wage Indexation 
Principles?" 

Answer: "In the absence of the details of the 'New' 
rosters proposed by the Company I answer this question 
in the generality by saying that any bona fide changes in 
the systems of work which are necessary for the con- 
tinued efficient and viable operation of the claimant's 
business, such as different shift work rosters, are not 
contrary to the Commission in Court Session's dicta on 
the proscription of 'pernicious' claims to worsen 
conditions of work as enunciated in matter No. 461 of 
1983 — State Review of National Wage Decision of 1983 
and confirmed by the State Wage Case of July 1986." 

Ground of Appeal: "The Commissioner erred in law 
in holding that the proposed new rosters comply with the 
wage indexation principles." 

According to the company, the need for alteration of 
rosters was brought about by ceasing production of the 
West Advertiser which reduced the hours required to be 
worked on day shift on Tuesdays, and by ceasing 
publication of the Weekend News which removed 
altogether the need for a day shift to be worked on 
Saturdays. This meant that the work roster was to be 

adjusted so as to provide for five day shifts to be worked 
Monday to Friday inclusive to cope with the publication 
of the Daily News. Variation in the size of editions of the 
West Australian required some other adjustments to the 
roster for night shift which is worked Sunday to Friday 
inclusive. The company therefore contended that the 
need for changes was dictated by the demands of 
production and the changes are necessary for the 
continued efficient and viable operation of its business. 
On the other hand the union claimed that the proposed 
restructuring of the work rosters would worsen the 
working conditions of employees by reducing their 
usable leisure time and amounted to a claim to decrease 
working conditions and was therefore contrary to Wage 
Indexation Principles: see State Review of National 
Wage Decision, 63 WAIG 2207. In that matter the 
Trades and Labor Council of Western Australia sought 
unsuccessfully to have employers undertake a 
commitment that they would not institute claims which 
would have the effect of worsening conditions for 
employees. The matter is referred to in the decision of the 
Commission in Court Session at page 2209 of that report 
and if there is a principle to be derived from that it is that 
such claims are to be subjected to similar tests as are 
claims for improved conditions of work, they must be 
genuine and not contrived, and that as a general rule such 
claims should be refused unless they are shown to be 
necessary and are on balance to the advantage of the 
employees concerned. 

The appellant holds the view that the proposed roster 
changes are in substance and effect a regression of 
working conditions which will reduce the usable leisure 
hours of employees. That, according to the appellant, is 
contrary to the "Principles" as Martin C. himself found 
in an earlier case in which he refused to allow a change of 
roster because:— 

. . . there was no demonstration of the need for it 
in practical production terms and it would also be 
disadvantageous to the employees immediately 
concerned (in the loss of leisure time and increased 
ordinary hours of work)" 
(65 WAIG 542 at 549.) 

Without being in possession of the details of the 
proposed rosters Martin C. was unable to answer the 
question which was actually posed, other than by reply- 
ing in a general way. How he would have applied the test 
which he considered to be appropriate if he had been 
possessed of that knowledge is indicated in his further 
reasons where he said that:— 

. . . each roster change that the employer seeks to 
effect must be analysed to ensure that it fits the test 
of being necessary and does not have the result of 
reducing existing conditions of employment or other 
benefits arising under the contract of employment in 
real terms. 
(at page 1807.) 

That is an application of what he said in the earlier 
case, that is it must be shown to be necessary and not 
disadvantageous by reducing existing conditions. The 
appellant readily accepted that as the proper test in 
accordance with the Principles. The company did not 
contest the nature of the test that he applied but it was 
pointed out that the answer to question 1 is predicated 
upon bona fide changes being necessary for the 
continued efficient and viable operation of the 
company's business. Furthermore the company does not 
concede that the effect of changes to existing rosters will 
mean a reduction in usable leisure time. 

On the basis of the tests expounded by Martin C. the 
hypothetical conditions in his answer ought to have 
included a requirement that the roster changes "are on 
balance to the advantage of the employees immediately 
concerned" which he interpreted, correctly we think, to 
mean so as to embrace alternatives which may arise if 
those changes are not made, one of which is the loss of 
employment. It remains, according to the test that was 
expounded, a question of fact as to whether the changes 
to the system of work are bona fide and as to the effect of 
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changes in work rosters. The answer to question 1 does 
not amount to a finding that the proposed new rosters 
comply with the Wage Indexation Principles, it is no 
more than a generalisation about bona fide changes to 
shift work rosters which is right so far as it goes. The 
application of the National Wage Principles are more 
fully explained in the further reasons (pages 1806 and 
1807 of the report) in which it is recognised that the 
Commission will not grant a claim for reduced 
conditions for its own sake or unless it is both necessary 
and on balance to the advantage of the employees 
concerned and that cannot be disputed so far as the 
principles go leaving aside the detaUs of what is actually 
proposed. 

In our opinion the ground of appeal in respect of 
question 1 has not been sustained. 

Question 3: "Whether Clause 14 (6) of the Newspaper 
Printing Award requires the rostered day off to be fully 
rotating when a six day work cycle is being used?" 

Answer: "In my view, whilst the answer to this 
question is not without doubt, I consider that the provi- 
sions of paragraph (b) of this subclause are properly 
satisfied if an employee's rostered day off each week is 
on a different day (night — as this applies to employees 
on night shift Sundays to Fridays both inclusive) each 
consecutive week but such 'days' off do not have to be in 
a strict sequence day for day, week to week so long as the 
change of pattern is regular over a constant period of 
time be it a week or a number of weeks, for example 
Monmday one week, Wednesday next week and so on or 
Monday one week and Monday in four weeks time." 

Ground of Appeal: "Upon its proper construction 
Clause 14 (6) of the Printing (Newspaper) Award 
provides that a worker's rostered day off shah be rotated 
throughout the week, namely from Monday to Sunday 
inclusive in sequence." 

Clause 14 (6) of the Printing (Newspaper) Award 1979 
provides as follows: 

(a) Subject to the provisions of paragraph (b) of 
this subclause the week's work shall be 
accomplished in a maximum of five shifts. 

(b) At West Australian Newspapers Limited a 
worker's rostered day off shall unless otherwise 
agreed between the House and the Chapel be rotated 
throughout the week but where in order to maintain 
balance of staff a worker is required to work on his 
rostered day or night off he shall be given a day or 
night off in lieu within one month of having so 
worked or where that is not practicable have a day 
added to his annual leave. 

Martin C. determined that the provisions of paragraph 
(b) are properly satisfied if an employee's rostered day 
off is on a different day each week but not necessarily in 
sequence day for day through the week. That is said to be 
a wrong construction because the phrase "throughout 
the week'' requires the rotation of each worker's rostered 
day off to be in strict sequence day by day right through 
the week. We venture to think that the purpose of this 
provision was to enable the workforce to have and 
equitable share in the more convenient rostered days off, 
that is those closer to the weekend and any alteration to 
that distribution was therefore required to be by specific 
arrangement. "Throughout" is a term which in this 
context would reasonably denote the whole of the week 
and the appellant argues that it would permit of no days 
of the week being excepted and the provision would 
therefore require each consecutive day being rostered off 
in sequence. The company took issue with that 
interpretation and contended that the paragraph should 
be read as merely requiring the rostered day off to be 
given in a regular and recurring succession. 

Martin C. found that what was intended was far from 
clear and he was moved to examine the history of the 
award which previously employed the phrase "shall 
rotate in rostered sequence" which appeared to place 
beyond doubt the intention at that time for a rotation on 
consecutive days. In 1972 for reasons which were not 

revealed, that phrase was deleted and replaced by the 
present wording. The Commissioner regarded that as a 
significant change and he concluded that it was intended 
that a worker's rostered day off during the period of each 
week need not be consecutive week to week. By virtue of 
this process of considering the expressed or supposed 
intention of those who framed the award, the learned 
Commissioner adopted a construction which would 
permit compliance with paragraph (6) without the need 
for days to be rostered off in strict sequence. He 
described as not without doubt his answer to the problem 
whether the rostered day off is to be fully rotating. 
Unfortunately we are unable to agree with his answer 
because we take a different view of paragraph (6). In our 
opinion the words used are capable in their ordinary 
sense of having an unambiguous meaning so as to 
exclude resort to other means of determining what was 
intended. We take the word "rotated" to mean made to 
come round again in succession and "throughout" to 
mean through the whole of the time. They are among the 
meanings commonly attributed to those words in the 
Shorter Oxford English Dictionary. The words "rotated 
throughout the week" therefore in their ordinary sense 
are capable of a clear and unambiguous meaning. They 
connote a day off rostered to come around successively 
on a different day through the whole of the week. 
Furthermore, far from suggesting that the change in 1972 
removed any need to rotate days off in sequence we take 
the inclusion of the words "throughout the week" as an 
intention to reinforce a requirement that days off were to 
be taken rotationally through the entire week. That, as 
we understand the appellant's contention, is the proper 
construction of Clause 14 (6), that is that it provides for a 
worker's rostered day off to be rotated throughout the 
week from Monday to Sunday in sequence. We would 
uphold the appeal as it relates to this question. 

Question 4: "Whether Clause 14 (6) of the Newspaper 
Printing Award allows the Company to roster for a 'no- 
day-off on Fridays?" 
and 

Question 5: "Whether Clause 14 (6) of the Newspaper 
Printing Award allows the Company to regularly require 
workers to work on their rostered Friday off?" 

Answer: "Bearing in mind the views I have expressed 
upon question 3 in these abridged reasons for decision I 
see no barrier in subclause (6) of Clause 14.—Hours of 
Work of the award to employees being rostered for 
ordinary hours of work on Fridays of each week, the day 
(or night) on which all employees are required in the 
claimant's view for the production of the Saturday 
edition of the 'West Australian'. 

That being so question 5 would not become operative 
— there being no such employees rostered off on Friday 
nights if that situation continues. 

If it transpired that some employees could be rostered 
off on Friday nights and in order to maintain the 
manning level, due to absences of some employees 
rostered on to produce the Saturday paper, employees so 
rostered off can be required to perform work on such 
night or nights subject to the compensation provided in 
the clause for such an occasion." 

Ground of Appeal: "The Commissioner has erred in 
law in his construction of section 14 (6) of the Newspaper 
Printing Award in that the same, on its proper construc- 
tion, does not allow the respondent to roster for a "no 
day off on Fridays", and further, that upon its proper 
construction the said clause does not permit the 
respondent to regularly require its workers to work on 
their rostered Friday off." 

In view of our finding in respect of question 3, we also 
uphold this ground so far as it relates to question 4, but 
what is further claimed in the ground of appeal does not 
follow. Clause 14 (6) (b) clearly indicates that the 
obligation to rotate days off is subject to the company's 
need to maintain a "balance of staff". It is however 
equally clear that the subclause contemplates that the 
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requirement to work on a rostered day off will be inter- 
mittent rather than regular, for otherwise it would defeat 
the object of rotation. The Commissioner by his ansv/er 
recognises that and we can therefore see no grounds for 
disagreement with the last paragraph of the above answer 
to question 4. 

Question 6: "Whether the proposed changes to rosters 
and staffing at WA Newspapers, brought about by the 
cessation of publication of the Weekend News and the 
West Advertiser are covered by the terms of the 
Guaranteed Employment and Voluntary Retirement 
Award No. 21 of 1982?" 

Answer: "The answer to this question is 'No'. The 
provisions of Award No. 21 of 1982 (62 WAIG p. 1866) 
only have force and effect when the services of an 
employee are no longer required at all by the employer 
and not to a situation where an employee is required to 
perform his work at different times of the day or week." 

Ground of Appeal: "The Commissioner erred in law 
in finding that the provisions of Award No. 21 of 1982 
only have force and effect when the services of an 
employee are no longer required at all by the employer." 
and 

Question 7: "Whether the Guaranteed Employment 
and Voluntary Retirement Award No. 21 of 1982 allows 
for permanent day shift employees named in Schedule A 
of that Award to be transferred to permanent night shift 
without being offered the option of termination under 
Clause 11 of that award?" 

Answer: "Award No. 21 of 1982 does not relate to 
whether or not an employee may be transferred from one 
shift to another in his usual classification pursuant to the 
provisions of Award No. 23 of 1979 for the reasons 
stated in Question 6 herein." 

Ground of Appeal: "Upon its proper construction 
Award No. 21 of 1982 prohibits a worker, who is named 
in Schedule 'A' to the said Award and who is working a 
specific permanent shift, from being compulsorily trans- 
ferred from such shift without the option of terminating 
his employment." 

The Printing (West Australian Newspapers Limited, 
Guaranteed Employment and Voluntary Retirement) 
Award No. A21 of 1982 applies to employees who are 
members of the appellant union and employed by the 
company which is the named respondent to the award. 
Clause 6.—Guarantee of Employment provides: 

(1) The Company guarantees that no permanent 
employee shall be compulsorily retrenched or 
regressed because of technological change to 
production processes of the Company. 

Provided that this guarantee of employment shall 
apply only to employees who are willing and 
available to be trained in and perform duties within 
their own trade area and/or accept any available 
alternative employment which is mutually agreed 
upon by the Company and the employee. 

(2) The Company guarantees that no employee 
shall be compulsorily transferred from his present 
place of employment to other of the Herald Group 
of Companies. 
(62 WAIG 1866 at 1867.) 

"Regression" and "Technological Change" are each 
defined in the award in the following terms: 

"Regression" shall be deemed to include loss of 
status, loss of wage rate, loss of personal margin or 
loss of any permanent shift loading where 
applicable. 

"Technological Change" shall mean change 
brought about by the introduction of the electronic 
newspaper system or any part thereof which is a 
substitute for and evolution of the present work and 
shall include any Company re-organisation of work 
and/or production, takeover or merger. 

Martin C. determined that the proposed changes to 
rosters and staffing at West Australian Newspapers 
Limited brought about by the cessation of production of 

the Weekend News and the West Advertiser are not 
covered by the provisions of the award. He appears to 
overlook the above guarantee against regression in 
employment which by definition is distinguished from 
loss of employment through retrenchment but which is 
protected in the event of technological change to 
production processes. The award also protects certain 
employees from compulsory transfer without the option 
to terminate their employment. This is contained in 
Clause 9 (4) which provides: 

The Company guarantees that employees set out 
in Schedule 'A' hereto who work specific permanent 
shifts shall not be compulsorily transferred from 
such shifts without the option to terminate their 
employment. 

For the purpose of his consideration of these questions 
Martin C. was of the view that the circumstances of 
ceasing publication were related to commercial consider- 
ations which did not fit within the definition of techno- 
logical change. That was a finding clearly open on the 
evidence and it is in that context that the award was 
found to have no application to the proposed changes to 
roster and staffing. Although the definition of "techno- 
logical change" is expressed to be inclusive of "any 
company reoganisation of work and/or production" it 
can only sensibly be read in the context of change due to 
the introduction of a new technology or as a result of a 
takeover or merger. It cannot be any reoganisation of 
work no matter how small and for whatever reason that 
comes within the scope of the award, and that appears to 
be the view taken by the Commissioner. The Commis- 
sioner considered that the proposed changes were 
brought about as a result of administrative decisions 
which bore no relation to the matters included in the 
definition of technological change. That appears to us to 
justify a negative answer to question 6. 

The proper response to question 7 depends upon the 
construction of Clause 9 (4). We have referred to its 
terms which need to be read in the context of the award 
as a whole. In that respect Schedule A is headed "List of 
Employees who, if their positions become redundant, are 
covered by Clause 4.—Scope of this Award". On the 
basis of that it would appear that the provisions of 
Clause 4 can only operate in the case of a true 
redundancy. The point was not fully argued but that was 
the submission on behalf of the company. It reads too 
much into the award to suggest that it gives an absolute 
guarantee in all circumstances to the employees 
mentioned in the Schedule. The tenor of the award is that 
it only applies and gives such a guarantee where there is a 
need to transfer the employees because of redundancy 
that is where there is no longer a need for the job to be 
done by anyone in the way in which it was previously 
done. Moreover the redundancy needs to be brought 
about by technological change and unless and until that 
happens the award does not come into operation. We are 
sufficiently persuaded to disallow this ground of appeal 
so far as it asserts the proper construction of the relevant 
provisions of the award. 

Question 8: "Whether the Company is free to roster 
for a 20 day month and remain in compliance with the 
Memorandum of Agreement — C458 of 1977 and with 
the decision of Martin C. in matter No. CR354 of 1982." 

Answer: "Any of the alternatives itemised in matter 
No. CR354 of 1982 at p. 2630 of Volume 62 of the 
Western Australian Industrial Gazette may be utilised 
for the purposes of rostering ordinary hours of work 
provided that all of the conditions of my 'finding' set out 
therein are complied with." 

Ground of Appeal: "Upon its proper construction the 
determination of Martin C. in matter No. 354 of 1982 
prohibits the rostering by the respondent of members of 
the appellant employed by the respondent for a 20 day 
month." 
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In matter CR354 of 1982 reported at 62 WAIG 2628 
Martin C. determined the dispute between the present 
parties and approved the implementation of new rosters 
requiring that employees work either:— 

(a) A four day week; or 
(b) A nine day fortnight; or 
(c) A 19 day month; or 
(d) In lieu of any of those alternatives having time 

added to annual leave or time off at a mutually 
convenient time. 

Provided that such arrangements where 
applicable continue to reduce an employees 
ordinary hours of work at the rate of two hours per 
week and provided further that the provisions of the 
said award are not contravened in any way thereby. 

The above is not an answer to the question asked. The 
answer to that question is indicated under paragraph (d), 
the provisions of which would permit a 20 day month if 
the conditions are met. 

For the foregoing reasons we would uphold the appeal 
in part and vary the decision of Martin C. in the 
following manner: 

Question 3 should be answered — "Upon its 
proper construction Clause 14 (6) of the Newspaper 
Printing Award provides that a worker's rostered 
day off shall be rotated throughout the week namely 
from Monday to Sunday in sequence." 

Question 4 should be answered — "No". 

COMMISSIONER GREGOR: This appeal to the Full 
Bench arises from a decision of the Commission con- 
stituted by Commissioner G. J. Martin. The decision the 
subject of this appeal was issued on the 1st day of August 
1986. It was the culmination of a matter which 
commenced before the Commission on the 16th day of 
April 1986 when the Commission constituted by Negus 
C. presided over conferences of the parties pursuant to 
section 44 of the Industrial Relations Act 1979, on the 
matter of new rosters of the ordinary weekly hours of 
work proposed for employees employed by West 
Australian Newspapers Limited subject to the provisions 
of the Printing (Newspapers) Award No. R23 of 1979. 

Commissioner Martin observed in his decision that the 
Memorandum of Matters of Disagreement then before 
him resulted from conferences in which "some com- 
promises and some temporary arrangements being (were) 
reached in relation to rosters in more than 20 cases". The 
preamble to the Memorandum reflected that it was 
thought that some of the agreements would become the 
subject of the dispute when natural wastage caused 
staffing levels in some areas to fall to a critical point. The 
Memorandum then described the matters if disagreement 
in the form of eight separate questions. In his decision 
Commissioner Martin was at pains to highlight that there 
were some unusual aspects of the reference then before 
him. 

Firstly it was put in the context of the preamble which 
reads: 

The protracted discussions have caused to be 
identified a number of issues on which a declaration 
by the Commission might provide a useful guideline 
to the parties in the avoidance of further disputes. 

And secondly, that any such declaration would not be 
taken as a declaration by the Commission of the true 
interpretation of the provisions of any award, that 
process necessarily to be pursued in accordance with the 
provisions of section 46 of the Industrial Relations Act 
1979. Commissioner Martin saw those requirements and 
purposes as limitations upon the reference and he made 
his decisions upon the submissions of the parties against 
that background. However, the form of expression used 
by him in his answers to questions 1 and 8 lead me to 
conclude that those answers are no more than 
expressions of view and he has made no finding or 

decision as defined in section 7 of the Industrial 
Relations Act 1979 so as to erect the entitlement to 
appeal pursuant to section 49. 

I draw further support in reaching this view from the 
comment made by Commissioner Martin in his decision 
in which he says: 

Accordingly I strongly urge the parties not to 
unilaterally disturb the rosters presently in 
operation and if they are unable to agree upon 
changes to any particular roster with the advantage 
of my views expressed herein that they meet with me 
at a mutually convenient time arranged for the 
purpose of endeavouring to resolve those 
disagreements. 
(at page 1813.) 

In the final paragraph of his decision he then went on 
to comment that he would determine the matters of 
disagreement by the issue of an order which: 

... I consider to be in terms appropriate to the 
manner in which the matters of disagreement were 
posed for determination. 

This indicates to me that the Commission as con- 
stituted was of the view that at least some of the 
questions posed were not amenable to unambiguous 
answer and he therefore devised the responses listed by 
him in his decision. In the absence of a positive finding or 
decision below, this Full Bench is not able to review those 
answers as such a review would, in my respectful view, 
amount to a de novo hearing. 

I believe that Commissioner Martin has made positive 
findings and/or decisions in respect of the balance of the 
questions and an appeal does lie in respect of those. I 
have had the benefit of reading the joint decision of the 
other members of the Full Bench in respect of questions 
3,4, 5, 6 and 7 and I agree with the conclusions they have 
reached and have nothing further to add. In respect of 
questions 1 and 8 I believe that no finding or decision has ' 
been made by the Commission below and no appeal lies. 

THE PRESIDENT: Minutes of the order proposed by 
the Full Bench will now issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 775 of 1986. 

Between Printing and Kindred Industries Union, 
Western Australian Branch, Industrial Union of 
Workers, Appellant and West Australian 
Newspapers Limited, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.L. Fielding, 
and Commissioner J.F. Gregor. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 11th day of November 1986 and having 
heard Mr P.M. Nisbet (of Counsel) and with him Mr 
G.T. Bucknall on behalf of the appellant and Mr S.R. 
Edwards (of Counsel) and with him Mr C.D. Stanley on 
behalf of the respondent and the Full Bench having 
reserved judgment on the matter and judgment being 
delivered on the 9th day of January 1987 wherein the Full 
Bench upheld the appeal in part and gave reasons 
therefor, it is this day, the 10th day of February 1987 
ordered that:— 

1. The appeal be upheld in part; 
2. The decision given by Commissioner G.J. 

Martin on the 1st day of August 1986 in matter No. 
CR239 of 1986 be varied in the following manner:— 

(a) Question 3 should be answered — "Upon 
its proper construction Clause 14 (6) of the 
Newspaper Printing Award provides that a 
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worker's rostered day off shall be rotated 
throughout the week namely from 
Monday to Sunday in sequence." 

(b) Question 4 should be answered — "No". 
3. Otherwise the appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 68 of 1987. 

Between Bamboo Creek Mine Management Ltd, 
Appellant and the Royal Australian Nursing 
Federation Industrial Union of Workers, Perth, 
Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner J.F. Gregor, 
and Commissioner W.S. Coleman. 

The 10th day of March 1987. 

Mr R.H. Gifford on behalf of the appellant. 
Mr M.A. Jahn on behalf of the respondent. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: This is an appeal by Bamboo Creek 
Mine Management Ltd in respect of a decision of the 
Commission constituted by Mr Commissioner O.K. 
Salmon who ordered on 5 January 1987 that the 
appellant offer a contract of service to a former 
employee, Miss Duke, who had been dismissed from her 
position of Occupational Health Nurse and Safety 
Officer on or about 3 September 1986. Effectively, the 
order was for re-employment. 

The reasons published in support of the decision refer 
to the terms of a memorandum which, as the 
Commission observed, recounts the reasons for Miss 
Duke's dismissal. Those reasons further assess in some 
particularity the evidence which was given in the matter, 
particularly that of Mr Robertson who is the Mine 
Manger, Mr Millard and Mr Strmotich who were 
Directors of the appellant. 

The substance of the grounds of appeal is that the 
Commission erred. It was put by Mr Gifford in extensive 
submissions that the error fundamentally was in the 
Commissioner's approach to the assessment of the 
evidence and peripherally in the finding he made as to the 
nature of the dismissal referring to it as summary 
dismissal whereas in fact it was dismissal on the instant 
and after the discussion set out in the memorandum but 
with payment of four weeks' pay in lieu of notice; a 
month being, in fact as it seems, the term provided for in 
the contract of employment. 

The Commissioner also referred to the substance of 
the employer's complaint as amounting to misconduct 
and it is said that on the basis of that he has led himself 
into error in the way in which he has assessed the 
evidence. 

It is sufficient to say I think that there is abundant 
evidence to enable the Commission to have found, as it 
did, that the dismissal was unfair. That is to say, the 
exercise by the employer of its right of dismissal was 
unfairly exercised and warranted the relief which was 
sought. It is equally apparent from the evidence, in my 
opinion anyhow, that the order for re-employment was 
inappropriate because it is apparent the employment 

relationship had broken down. There was little oppor- 
tunity, one would have thought, for the parties to 
successfully revive that employment relationship. 

On my own behalf, I respectfully reject the submis- 
sions of the appellant and find there was sufficient 
material before the Commission to support the finding 
that the dismissal was unfair, but I think the order 
directing re-employment was inappropriate and a more 
appropriate order would be to compensate Miss Duke 
for the loss of her position. I think it is appropriate that 
the decision of the Commission be varied so as to provide 
compensation to Miss Duke and for the assessment of 
that compensation the matter should be remitted to the 
Commission below for further hearing and 
determination. 

COMMISSIONER GREGOR: I agree with His Honour, 
the President and have nothing more to add except to say 
that I express my deep concern at the failure of the 
appellant to abide by the order of the Commission below 
particularly when there is relief available to it by way of 
applying for a stay. I make the remark because I think it 
would be inappropriate to allow the matter to pass 
because it is essential that the orders of this Commission 
are complied with and not treated in a cavalier fashion. 

COMMISSIONER COLEMAN: I concur with the 
remarks of His Honour and Commissioner Gregor that 
there has been nothing to warrant any interference with 
the discretion exercised by Commissioner Salmon in the 
first instance. Likewise I would emphasise the concern of 
the Commission with regard to the actions of the 
employer in totally disregarding the processes of the Act 
with regard to the legitimate rights which the company as 
an employer can exercise but at the same time leaving the 
employee in the position they have done for such a long 
time having regard for the existence of that order and the 
action they could have taken by virtue of seeking a stay. 

I think that matter should be remedied immediately 
pending further determination of the matter of 
compensation by Commissioner Salmon. 

THE PRESIDENT: I am indebted to my colleagues for 
their reference in particular to the failure of the appellant 
to abide by the processes provided in respect of the order 
and still as yet having failed to comply with the order of 
the Commission below. 

I, having been reminded of that point, endorse what 
they have said and reiterate what I said myself earlier in 
these proceedings as to the seriousness with which the 
Commission views the failure of parties to abide by 
orders of the Commission. 

Minutes of the proposed order will now issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 68 of 1987. 

Between Bamboo Creek Mine Management Ltd, 
Appellant and the Royal Australian Nursing 
Federation Industrial Union of Workers, Perth, 
Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner J.F. Gregor, 
and Commissioner W.S. Coleman. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 10th day of March 1987 and having heard 
Mr R.H. Gifford on behalf of the appellant and Mr 
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M.A. Jahn on behalf of the respondent and judgment 
being delivered on the said 10th day of March 1987 
wherein the Full Bench unanimously found:— 

(1) That the finding of Commissioner O.K. 
Salmon that the dismissal of Barbara Jean Olivia 
Duke from employment by Bamboo Creek Mine 
Management Ltd was unfair is sustained; 

(2) That the decision of Commissioner O.K. 
Salmon insofar as it ordered the reinstatement of 
Barbara Jean Olivia Duke was inappropriate in the 
particular circumstances; and 

(3) That in accordance with an alternate submis- 
sion by the appellant the assessment of an amount in 
compensation for the loss of employment would be 
more appropriate; 

and gave reasons for so finding, it is this day, the 17th 
day of March 1987 ordered that:— 

1. The appeal be dismissed so far as it relates to 
the finding of the unfairness of the dismissal but 
upheld to the extent that the decision ordering 
reinstatement was inappropriate and should be 
varied to provide for an amount of compensation 
for the loss of employment; and 

2. For the purpose of Clause 1 hereof the matter 
Nod. CR616 of 1986 be remitted to Commissioner 
O.K. Salmon for further hearing and the deter- 
mination of compensation for the loss of 
employment. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1324 of 1986. 

Between Silver Chain Nursing Association Inc, Appellant 
and the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner O.K. Salmon. 
The 26th day of February 1987. 

Mrs P.E. Bentley on behalf of the appellant. 
Ms S.J. Ardern on behalf of the respondent. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This appeal is brought by Silver Chain 
Nursing Association Inc against a decision of the 
Commission which required it to offer alternative 
employment to Miss E.L. Broome who had previously 
been employed by the appellant as Matron at Cottage 
Homes, Highgate. 

The Royal Australian Nursing Federation Industrial 
Union of Workers, Perth, acting on behalf of Miss 
Broome, applied for a conference over a dispute in which 
it was claimed that the appellant had unfairly dismissed 
Miss Broome from her employment as Matron of 
Cottage Homes. The dispute was not settled at the 
conference and in proceedings before the Commission 
which followed, it was alleged that the resignation of 
Miss Broome from that position was obtained under 
duress and in circumstances amounting to a dismissal 
from employment. As a result the Federation sought a 
declaration that she was dismissed from her job in 

circumstances which rendered that dismissal unfair and 
claimed by way of relief for Miss Broome an order for 
compensation for less of employment. 

The Commission expressed its satisfaction that the 
appellant had good reason for removing Miss Broome 
from the position of Matron, it being clear from the 
evidence that she was unable to cope with the demands of 
that office. Nevertheless it was considered that in view of 
her age and previous service, a caring and compassionate 
employer removing her from that position could be 
expected to employ her in an alternative position at a 
level of responsibility commensurate with her ability, 
and the order of the Commission was designed to give 
effect to that conclusion. 

The Commission heard evidence concerning the 
cessation of her employment from Miss Broome herself 
and from Mrs S. Doyle, Ms L. Cox and Mrs D. 
Reynolds, members of the Head Office staff of the 
appellant employer. Where there was conflict in the 
evidence the Commission preferred that version 
presented by the appellant's witnesses. We respectfully 
adopt the Commission's assessment of credibility in 
relation to matters of factual detail. 

The circumstances were unusual but the Commission's 
finding was that which is normally required where unfair 
dismissal is alleged namely to determine whether the 
employer's right of dismissal had been exercised 
unfairly, the task being to assess the industrial fairness of 
the decision based upon the nature and quality of the 
conduct involved [see Judgment of the Western 
Australian Industrial Appeal Court in Robe River Iron 
Associates v. Australian Workers' Union — Appeal No. 
6 of 1986 (not yet reported) per Kennedy J. at page 6). 

The evidence indicated that Mrs Reynolds, on behalf 
of the employer, had delivered a warning of adverse 
work performance which was designed to achieve 
improvement by Miss Broome failing which there would 
be a further review and a final warning. That action was 
not intended to bring about a dismissal nor did it 
constitute an exercise of the employer's right to dismiss. 
In the circumstances the Commission found that it was 
perfectly proper to set in motion that formal warning 
procedure. However, upon the advice of Mrs Reynolds, 
Miss Broome gave to Mrs Reynolds verbal notice of her 
intention to resign from the position of Matron and on 
17 October 1986 Ms Cox, who was the Director of 
Nursing and who had been advised that Miss Broome 
had stated her intention to resign, wrote advising Miss 
Broome that "Your resignation of 13 October 1986 from 
the position of Matron at Cottage Homes, is accepted 
and will take effect from 19 October 1986. We do not 
require you to give two weeks' notice." The letter was 
treated by the Commission as an effective notice of 
dismissal and that was as a consequence of a number of 
findings which in our view were erroneous as the 
appellant has asserted in the grounds of appeal. When 
regard is had to the evidence in accordance with the 
Commission's own assessment of it, the version 
presented by witnesses for the appellant provides no 
basis for finding that Miss Broome had a reasonable 
expectation that Mrs Reynolds would convey to her some 
offer by Ms Cox of an alternative position, which was 
one of the conclusions on which the Commission relied. 
The Commission also considered that Miss Broome may 
well have changed her mind about resigning when, on the 
following morning, there was no offer of another job, 
the evidence of Mrs Reynolds however is that she did not 
say she had changed her mind. Examination of the trans- 
cript of evidence indicates that Miss Broome denied that 
on 13 October 1986 she agreed to resign, she claimed that 
on that day when Mrs Reynolds left her she said she 
would seek a further position for her through Ms Cox. 
Mrs Reynolds then returned on the following day and 
told Miss Broome there was no other employment 
available for her within the Silver Chain Nursing 
Association Inc. It was at that time, according to Miss 
Broome's version, that she was pressed to resign and said 
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she would resign but said it only in order to stall for time 
and that she did not really intend to resign (see Transcript 
14 and cross-examination at Transcript 24). 

Mrs Reynolds' version was quite different to that and 
was, as the Commission determined, a version to be 
preferred. Speaking of her meeting with Miss Broome on 
13 October, she said she had then advised Miss Broome 
she would be better working in an environment which she 
found less stressful and then advised her to resign. Miss 
Broome agreed and after discussion she said "Alright, 
I'll resign". Mrs Reynolds undertook to discuss with Ms 
Cox the period of notice required to give effect to the 
resignation and indicated that she would return the 
following morning. Mrs Reynolds stated that Miss 
Broome was tearful at the time of the interview, but she 
did not get the impression that Miss Broome said she 
would resign in order to secure a breathing space. There 
was, according to her evidence, no discussion about 
finding her another position since Mrs Reynolds had no 
authority to do that. The fact that Miss Broome had 
tendered a verbal resignation on a date yet to be decided 
was recorded in writing by Mrs Reynolds at the time the 
verbal resignation was tendered, that is on 13 October 
1986, and Miss Broome was invited to read what was 
written and subsequently she endorsed the writing to the 
effect that she had sighted it (see Transcript 73 and 
Exhibit B-3). 

According to Mrs Reynolds' version there was, on 
what passed between the two women, no basis for an 
expectation by Miss Broome that Mrs Reynolds would 
convey to her an offer by Ms Cox of an alternative 
position. That is not to say that Mrs Reynolds' advice 
may be regarded as particularly helpful if it required Miss 
Broome to resign without the offer of alternative 
employment. We have merely observed the factual 
position as it is recounted in Mrs Reynolds' version of 
events which may not be construed as unfairly removing 
Miss Broome from the position of Matron. 

In like manner Mrs Reynolds' version of events 
asserted that on the following day, 14 October 1986, Mrs 
Reynolds let Miss Broome know that Ms Cox had 
decided that her resignation would take effect from 
Friday 17 October. Miss Broome did not give any indica- 
tion to Mrs Reynolds that she had changed her mind 
about resigning, indeed Mrs Reynolds recorded after her 
discussion "I spoke with Ms Broome again this 
morning. We have agreed that her resignation will take 
place from Friday the 17/10/86. Ms Broome will put this 
in writing and post to us today" (see Transcript 75 and 
Exhibit B-8). The resignation was not put in writing and 
on the 17th, as recounted, Ms Cox wrote advising 
acceptance of Miss Broome's resignation. In our opinion 
the evidence presented by the appellant demonstrates 
that Miss Broome went on leave on 17 October having 
indicated her intention to resign in circumstances that do 
not require that letter to be regarded as an effective letter 
of dismissal and we consider the Commission was 
mistaken in treating it as such. It was conveyed to Ms 
Cox that Miss Broome had expressed a verbal intention 
to resign and there was no evidence that at any time she 
had indicated she had changed her mind. Equally there 
was no evidence that she, Miss Broome, had discussed 
the question of resignation with Ms Cox at all, nor did 
she submit a letter of resignation, but according to 
evidence given by Ms Cox, it is not usual for her to see a 
person who has indicated an intention to resign nor was it 
necessary in this case as she considered that resignation 
was appropriate in the circumstances (Transcript 65). 

In our view the appellant has rightly contended that 
the Commission's assumption that Ms Cox alone had 
power to accept the resignation was contradicted by the 
evidence of Ms Cox herself and we have referred to the 
relevant fact. The circumstances outlined, according to 
the version accepted by the Commission, indicate that 
there was an effective resignation and it would seem to 
have brought about a termination of employment in the 
position of Matron from 17 (or perhaps 19) October 
1986. But for Miss Broome giving verbal notice of her 

intention to resign, albeit on the advice of Mrs Reynolds, 
there would have been no termination, at least until the 
corrective procedures had run their course. For these 
reasons, it seems to us the decision to treat the letter of 17 
October as an effective dismissal was made as a 
consequence of findings which were unsupported by the 
preferred evidence and in reaching that decision the 
Commission erred. 

It can be readily accepted in view of her age and 
previous service, that a fair course would have been to 
employ Miss Broome at a level of responsibility commen- 
surate with her ability in an alternative position if one 
existed, or became available. However the order which 
sought to have that effect depended upon it being shown 
that there had been an unfair exercise of the employer's 
right of dismissal. For the reasons set out, such a finding 
is not open on that version of events supported by the 
evidence of the appellant's witnesses. Again it is not 
consistent with what the Commission otherwise found, 
to the extent that the appellant had good reason for 
removing Miss Broome from the position of Matron and 
the Commission did not uphold the allegation that Miss 
Broome's resignation was obtained under duress. 

In our view, the appeal must be upheld and it is 
unnecessary to deal with a further point of contention 
raised in the appeal concerning the nature of the relief 
granted when what was sought was compensation for 
loss of employment. We propose to uphold the appeal 
and order that the decision of the Commission be 
quashed. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1324 of 1986. 

Between Silver Chain Nursing Association Inc, Appellant 
and the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner O.K. Salmon. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 12th day of February 1987 and having 
heard Mrs P.E. Bentley on behalf of the appellant and 
Ms S. J. Ardern on behalf of the respondent and the Full 
Bench having reserved judgment on the matter and 
judgment being delivered on the 26th day of February 
1987 wherein the Full Bench unanimously upheld the 
appeal and gave reasons therefor, it is this day, the 26th 
day of February 1987 ordered that:— 

1. The appeal be upheld; and 
2. The decision of Commissioner J.A. Negus 

issued on the 17th day of December 1986 in matter 
No. CR744 of 1986 be quashed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1013 of 1986. 

Between State School Teachers' Union of Western 
Australia (Incorporated), Appellant and Hon 
Minister for Education, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner J.F. Gregor. 
The 12th day of December 1986. 

Mr A.D. Lucev on behalf of the appellant. 
Mr G.M. Overman (of Counsel) on behalf of the 

respondent. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. The Government School Teachers' 
Tribunal is constituted as part of the Commission under 
Part IIA of the Industrial Relations Act 1979. It has 
exclusive jurisdiction to enquire into and deal with: 

(i) any industrial matter relating to a teacher, a 
group of teachers or teachers generally; and 

(ii) any matter concerning the interpretation or 
application of any Act or regulation governing 
the service of a teacher, a group of teachers or 
teachers generally or concerning any inequity 
arising out of the application of any such Act or 
regulation. 

[section 78 (1) (a).] 
and to hear and determine: 

(i) ... 
(ii) . . . 
(iii) an appeal by a teacher against any punishment 

for alleged misconduct imposed on him under 
the Education Act 1928 other than a punish- 
ment that is a reprimand or a fine that does not 
exceed $50.00; 

(iv) . . . 
[section 78 (1) (b).] 

A matter may be referred to the Tribunal under section 
78 (1) (a) (ii) by the Minister for Education or an 
organisation or by both. An appeal may be referred to 
the Tribunal under section 78 (1) (b) by the teacher 
concerned or an organisation on his behalf. By virtue of 
section SOB the provisions of Division 2 of Part II of the 
Act that apply in relation to the exercise of the jurisdic- 
tion of the Commission constituted by a Commissioner 
are imported as may be appropriate to the exercise of 
jurisdiction by the Tribunal, except that section SOB (2) 
(b) provides that section 49, which deals with appeals to 
the Full Bench from any decision of the Commission — 

. . . shall not apply to a decision of the Tribunal 
on an appeal under section 78 (1) (b). 

By implication there is no restriction on a right of 
appeal from a decision of the Tribunal on a matter dealt 
with under section 78 (1) (a). 

Before the Full Bench is a matter which according to 
the notice of appeal is an appeal against the decision of 
the Commission constituted by the Government School 
Teachers' Tribunal given on the 23rd day of September 
1986 in matter No. TCR12 of 1986 (66 WAIG 1874). On 
that date the Tribunal issued orders in these terms: 

1. That the appeal by Mr G.B. Pryce against the 
punishment imposed on him for alleged misconduct 
under the Education Act 1928, be dismissed. 

2. That the determination by the Director- 
General of Education pursuant to section 7C (12) of 
the Education Act 1928 that Mr G.B. Pryce is guilty 
of misconduct for the purposes of section 7C (2) of 
the aforesaid Act, be confirmed. 

3. That the order of the Director-General of 
Education that Mr G.B. Pryce be transferred at his 
own expense to Carnarvon Senior High School at 

the end of the third school term, 1986 pursuant to 
section 7C (12) (a) (iv) of the Education Act 1928 be 
confirmed subject to the following modification 
namely that in the event of Mr G.B. Pryce being 
transferred by the Director-General of Education to 
another school in lieu of Carnarvon Senior High 
School, the expenses of such transfer to be borne by 
Mr G.B. Pryce shall not exceed the expenses which 
he would have incurred in transferring from Tom 
Price to Carnarvon. 

The appellant is the State School Teachers' Union of 
Western Australia (Incorporated) and the respondent is 
the Hon Minister for Education, those parties being 
respectively claimant and respondent in the proceedings 
before the Tribunal in matter Nod. TCR12 of 1986. It is 
claimed by the respondent that the appeal is incompetent 
because of the provisions of section SOB (2) (b) and that 
the Full Bench is without jurisdiction to deal with it. 

The essential facts concern Mr Pryce, a teacher at Tom 
Price District High School, who was convicted on his 
own plea of possession of pipes or other utensils for use 
in connection with the smoking of a prohibited plant 
contrary to the Misuse of Drugs Act 1981. Following an 
enquiry the Director-General of Education found him 
guilty of misconduct pursuant to section 7C (2) (e) of the 
Education Act 1928 and imposed punishment under the 
Act, other than a reprimand or fine, that is, he deter- 
mined that Mr Pryce be transferred at his own expense to 
another school, that being a penalty provided pursuant 
to section 7C (12) (a) (iv) of that Act. The claimant 
disputed the interpretation of the Director-General as to 
what constituted misconduct under section 7C (2) (e) of 
the Education Act and the determination based on that 
interpretation which it considered inequitable. The 
claimant made application to the Commission and a 
conference was held in accordance with section 44 but- 
the parties were unable to settle their disagreement and it 
became necessary to refer the matter of disagreement to 
the Tribunal for hearing and determination in 
accordance with section 44 (9). Mr Lucev, who repre- 
sented the claimant, prepared and proposed the 
following schedule as the basis of the claimant's 
application to the Tribunal: 

Following an inquiry pursuant to section 7C (3) of 
the Education Act 1928, the Director-General has 
found Geoffrey Pryce, a teacher at Tom Price 
District High School, guilty of misconduct pursuant 
to section 7C (2) (e) of that Act. The Director- 
General determined that Pryce should be trans- 
ferred at his own expense to Carnarvon Senior High 
School. This punishment was imposed pursuant to 
section 7C (12) (a) (iii) of the abovementioned Act. 

The applicant applies to the Tribunal — 
(a) pursuant to section 78 (1) (a) (ii) of the 

Industrial Relations Act 1979, to enquire 
into and deal with the interpretation of 
"misconduct" in section 7C (2) of the 
Education Act 1928, with particular 
reference to its meaning for the purposes 
of section 7C (2) (e), in the circumstances 
of Pryce's case; 

and 
(b) pursuant to section 78(1) (b) (ii) {sic) of the 

Industrial Relations Act 1979, to hear and 
determine an appeal against the punish- 
ment for alleged misconduct imposed on 
Geoffrey Pryce under the Education Act 
1928. 

This was somewhat at variance with the following 
memorandum which constituted the matters for hearing 
and determination by the Tribunal in accordance with a 
formal determination by Martin C. who convened the 
conference. That memorandum was in these terms: 

The claimant on behalf of Geoffrey Pryce, a 
teacher, employed at the Karratha {sic) District High 
School, appeals against the punishment imposed on 
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him for alleged misconduct under the Education Act 
1928 on the grounds that: 

(a) the conduct of the aforesaid teacher, the 
cause of the said punishment was not 
misconduct for the purposes of section 7 
(c) (2) (e) (sic) of the Education Act 1928 

and 

(b) the punishment imposed by the 
respondent is accordingly unjustified and 
unnecessary. 

The respondent denies the appeal wholly. 

It is evident from Mr Lucev's schedule that the 
claimant sought or intended to invoke the jurisdiction of 
the Tribunal pursuant to section 78 (1) (a) (ii) as well as to 
appeal against the punishment for alleged misconduct 
imposed on Mr Pryce pursuant to section 78 (1) (b) (iii), 
although, in contrast, the schedule to the claimant's 
original application comprised mainly assertions of fact, 
albeit the issue of interpretation and the application of 
section 7C (2) (e) was raised along with a question of the 
inequity of punishment for the alleged misconduct. 
Plainly the interpretation of section 7C (2) (e) which the 
Director-General of Education reached was the 
foundation of his determination that Mr Pryce be 
punished and was obviously a matter which attracted the 
Tribunal's consideration for, as it will be seen, in 
deciding to dismiss the appeal against the punishment the 
Tribunal also confirmed that determination. 

At page 3 of its published reasons (not yet reported) 
the Tribunal described the matter of disagreement which 
it had before it as: 

... in essence an appeal for the purposes of 
section 78 (1) (b) (ii) of the Industrial Relations Act 
1979 and the Tribunal and the parties treated it as 
such. 

If that be a proper description then section SOB would 
prohibit any appeal. The claimant claims that the 
Tribunal is wrong and it submits that at all times there 
was, as a separate matter before the Tribunal, the 
question of interpretation of "misconduct" for the 
purposes of section 7C (2) (e) of the Education Act. 
According to the submission each of the matters before 
the Tribunal were discrete matters and an appeal lies in 
respect of the matter of interpretation. 

As we have said it was the evident intention of the 
claimant to pursue separate claims and there is some 
attraction in attempting to isolate part of the case before 
the Tribunal as a matter concerning interpretation 
separate and apart from an appeal against punishment 
per se if that would enable the finding in relation to 
misconduct to be reviewed. The claimant cannot be 
deprived of any rightful opportunity to challenge on 
appeal the way in which the Tribunal has dealt with the 
matter of interpretation, but of course there is no appeal 
if the true nature of the matter before the Tribunal was 
an appeal pursuant to section 78 (1) (b) (iii). 

By virtue of the formal reference of the matter to the 
Tribunal in accordance with section 44 (9), the Tribunal 
was required to hear and determine the appeal against 
punishment on the grounds set out in the memorandum 
formulated by Martin C. who subsequently sat as 
Chairman. In granting relief the Tribunal was not 
restricted to the specific claim [section 26 (2)] but in form- 
and substance the matter before the Tribunal was, in our 
view, an appeal against punishment for alleged 
misconduct and is so described in its decision which also 
confirms the determination of the Director-General that 
Mr Pryce was guilty of misconduct for the purposes of 
section 7C (2) of the Education Act, and the punishment 
imposed. According to the stated grounds the proposed 
appeal is confined to matters relating to the question of 
interpretation but, in our opinion, the prohibition 
against appeals from a decision of the Tribunal on an 
appeal under section 78 (1) (b) may not be circumvented 
by pleadings which profess to show that an allegation of 
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misconduct for which punishment was imposed 
depended upon a wrong interpretation of the provisions 
in the Education Act. 

This appeal has raised for the first time questions as to 
the operation of the powers exercisable under section 78 
in relation to section SOB, and we reserved for considera- 
tion the matter of the competence of the appeal after 
hearing submissions from Mr Lucev and Mr Overman 
(of Counsel) who appeared for the respondent. Because 
of the broad terms in which the Tribunal may enquire 
into and deal with "any matter concerning the inter- 
pretation . . .", while, in contrast, an appeal lies against 
"punishment for alleged misconduct", we entertained 
the proposition put forward by Mr Lucev that there were 
two severable matters at all times before the Tribunal and 
that an appeal lies in respect of interpretation referrable 
to the exercise of jurisdiction pursuant to section 78 (1) 
(a) (ii). After anxious consideration we have decided to 
reject that proposition because the true character of the 
decision in respect of which the appeal has been 
instituted is, as it seems to us, a decision of the Tribunal 
on an appeal under section 78 (1) (b) and section SOB (2) 
(b) bars appeal. For the foregoing reasons we propose 
that the appeal be dismissed as incompetent. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1013 of 1986. 

Between State School Teachers' Union of Western 
Australia (Incorporated), Appellant and Hon 
Minister for Education, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner J.F. Gregor. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 25th day of November 1986 and having 
heard Mr A.D. Lucev on behalf of the appellant and Mr 
G.M. Overman (of Counsel) on behalf of the respondent 
and the Full Bench having reserved judgment on the 
matter and judgment being delivered on the 12th day of 
December 1986 wherein the Full Bench found that the 
appeal was incompetent and should be dismissed and 
gave reasons therefor, it is this day, the 12th day of 
December 1986 ordered that the appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

FULL BENCH — 
Unions — declarations made 

under section 71 — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 134 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application to the Full Bench for a 
declaration under section 71 of the Act that the rules 
of the Seamen's Union of Australia, West Australia 
Branch and its Counterpart Federal Body relating to 
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the qualifications of persons for membership and 
prescribing the offices which shall exist within the 
Branch are deemed to be the same. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner G.J. Martin. 

Declaration. 
THIS matter having come on for hearing before the Full 
Bench on the 3rd day of March 1987 and having heard 
Mr W.G. McNally and with him Mr W.T. Wood on 
behalf of the Seamen's Union of Australia, West 
Australia Branch, there being no other party desiring to 
be heard in respect of the application, and the Full Bench 
having considered the application, it is this day, the 3rd 
day of March 1987 declared that the rules of the West 
Australian Branch of The Seamen's Union of Australia 
relating to the qualifications of persons for membership 
of the Branch and prescribing the offices which shall 
exist within the Branch are deemed, for the purposes of 
section 71 of the Industrial Relations Act 1979, to be the 
same as the rules of the said union relating to the 
corresponding subject matter. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

COMMISSION IN COURT 
SESSION — 

Appeals against decision of 
Boards of Reference — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1307 of 1986. 

Between Hospital Salaried Officers Association of 
Western Australia (Union of Workers), Appellant 
and Administrator, Royal Perth Hospital, 
Respondent. 

Before the Commission in Court Session. 
Mr Commissiner G.L. Fielding, 
Mr Commissioner O.K. Salmon, 

and Mr Commissioner J.A. Negus. 
The 10th day of March 1987. 

Mr D.P. Hill on behalf of the Appellant. 
Mr J.F. Flood on behalf of the Respondent. 

Reasons for Decision. 
COMMISSIONER FIELDING: This is the unanimous 
decision of the Commission in Court Session. 

The Hospital Salaried Officers' Award 1968 Clause 
13.—Hours provides that personnel covered by that 
Award are to work their ordinary hours of 37 Vi per week 
over five consecutive days. However, the Award also 
provides that personnel "who on 13 March 1979, are 
employed to work their ordinary hours on four days of 
the week" may continue to do so and any change to that 
arrangement is to be agreed between the Hospital 
Salaried Officers' Association and the relevant 
employer, or failing that "as determined by a Board of 
Reference". 

Four medical laboratory technologists employed at the 
Blood Bank of the Royal Perth Hospital currently work 
their ordinary hours over an eight shift fortnight, 

comprising four shifts per week of either nine hours and 
15 minutes or nine hours and 30 minutes. This arrange- 
ment has apparently existed since 1973, although 
whether the four technologists concerned were employed 
on that basis on 13 March 1979 is not clear. The Hospital 
now desires to change that arrangement to a nine day 
fortnight by shortening the length of the working day to 
eight hours and 20 minutes. The principle objective of 
the change is to provide for more flexibility in rotating 
staff on shift work and to overcome the two hour overlap 
between the change of shifts. 

The parties could not reach agreement on the matter 
and it was referred to a Board of Reference. The Board 
of Reference by a majority concluded that the Hospital's 
proposal would make "better use of its staff resources" 
and so approved the change in hours proposed by the 
nine day fortnight roster. The Board concluded that 
"one extra day shift per fortnight would allow greater 
exploitation of equipment that can only be used during 
the day time, would release additional human resources 
during the day shift for research purposes, would allow 
continual and ongoing training of MLTs and would 
better allow the hospital to efficiently manage its human 
resources" [see (1986) 66 WAIG 1982], 

The Appellant now challenges that conclusion on 
eight, originally nine, grounds. In essence its complaint is 
that the Board's conclusions were not supported by the 
evidence, or alternatively it failed "to give due considera- 
tion" to the evidence produced by the Association so 
that its findings were in effect against the weight of the 
evidence. The Appellant's case was that the current shift 
arrangements were working satisfactorily, the two hour 
overlap between shifts necessitated by the long shifts was 
not inefficient as the Hospital had claimed, nor were the 
staff suffering as a result of the long hours, but they 
would suffer undue stress if the roster was changed in the 
way proposed. Furthermore, the benefits said to result 
from the change were illusory. Moreover, the fact that 
the haematology analyser was used only in the day time 
and not during the afternoon or night shifts was the 
result of a policy decision by the Hospital. A change of 
that policy, rather than the change of shift arrangements, 
would lead to greater utilisation of the equipment. 

The principles governing appeals of this nature are well 
known and do not bear repetition on this occasion. It is 
sufficient to note that section 48 (12) of the Industrial 
Relations Act requires that they be heard and determined 
on the basis of the facts as found by the Board and 
recorded in the memorandum required to be filed by it, 
rather than on the basis of all the evidence produced 
before the Board. As was noted by the Commission in 
Court Session in Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union of 
Workers, Western Australian Branch, and Timcast Ply 
Ltd (1984) 64 WAIG 2138 the right of appeal from the 
decision of the Board of Reference is somewhat limited. 
This is because of the special and informal role Boards of 
Reference have in resolving industrial conflict. 

In our view there is no substance in any of the 
Appellant 's grounds of appeal. Plainly there was ample 
evidence, if only from Dr Davis, a haematologist, with 
responsibility for staffing matters at the Blood Bank. He 
explained how it was that the roster changes would result 
in two extra staff days a week without increasing the 
individual's workload, and how these additional staff 
resources would be used for the benefit of the Hospital 
and its patients through greater flexibility in rostering 
arrangements and increased opportunities for on-going 
training. His assessment differed from that of the 
technologists but that does not make his assessment 
wrong. It was the Board's function to resolve the 
conflicting opinions and assessments and it did that by 
accepting, albeit not to the Association's liking, the 
assessment of Dr Davis. Simply because the Board did 
not accept, or was not persuaded by what the 
Association and its witnesses had to say, it does not 
follow that the Board failed to give due recognition or 
consideration to that evidence. Indeed on this occasion 
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the Board in its published determination recited in some 
detail the Association's arguments and it is fair to assume 
therefore that the majority in reaching their conclusion 
were well aware of its case. It may be, as the Appellant 
contends, that the existing arrangement was working 
satisfactorily but the real question before the Board was 
whether by the changes proposed the existing arrange- 
ments could be improved upon. The Board's assessment 
was that they could because of the better use of staff 
resources. That conclusion was clearly open, if not 
inevitable, on the evidence of Dr Davis whose assessment 
the majority of the Board appeared to have preferred as 
was their prerogative. 

For the foregoing reasons we would dismiss the 
appeal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1307 of 1986. 

Between Hospital Salaried Officers Association of 
Western Australia (Union of Workers), Appellant 
and Administrator, Royal Perth Hospital, 
Respondent. 

Order. 
HAVING heard Mr D.P. Hill on behalf of the appellant 
and Mr J.F. Flood on behalf of the respondent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the appeal be and is hereby dismissed. 

Dated at Perth this 10th day of March 1987. 
By the Commission in Court Session. 

(Sgd) G.L. FIELDING, 
[L.S.] Commissioner. 

COMMISSION 
IN COURT SESSION — 
Matters dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 549 of 1986. 

Between Hon Minister for Education and Another, 
Applicants and the Australian Workers' Union, 
West Australian Branch, Industrial Union of 
Workers, Respondent. 

Order. 
HAVING heard Mr G.M. Overman (of Counsel) and 
with him Mr J.D. Miller on behalf of the applicants and 
Mr C.E. Butcher on behalf of the respondent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the State Research Stations, Agricultural 
Schools and College Workers Award 1971 Award 
No. 23 of 1971 be varied in accordance with the 
following Schedule and that such variation shall 

have effect from the beginning of the first pay 
period commencing on or after the 3rd day of April 
1987. 

Dated at Perth this 15th day of April 1987. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete 17.—Accommo- 

dation and re-number following clauses accordingly. 
2. Clause 17.—Accommodation: Delete this clause 

and re-number following clauses accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 559 of 1986. 

Between Hon Minister for Transport, Applicant and 
Merchant Service Guild of Australia, Western 
Australian Branch, Union of Workers and Another, 
Respondents. 

Order. 
HAVING heard Mr G.M. Overman (of Counsel) and 
with him Mr J.D. Miller on behalf of the applicant and 
Mr P. A. Rix and with him Mr W.T. Wood on behalf of 
the respondents, the Commission in Court Session, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Outstation Pilot Crews — Harbour and 
Light Department Award 1981 Award No. 4 of 1981 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 3rd day of April 1987. 

Dated at Perth this 15th day of April 1987. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Clause 

18.—Accommodation of this clause and re-number the 
remainder as follows: 

18.—Uniform 
19.—Travelling Allowance 
20.—Notification of Weekend Work Requirements 

2. Clause 18.—Accommodation: Delete this clause 
and re-number subsequent clauses accordingly. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1295 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the Commissioner for 
Public Health, Respondent. 

Order. 
HAVING heard Ms S. Jackson on behalf of the 
Applicant and Mr J.F. Flood on behalf of the 
Respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders: 

That the "Health Workers — Community and 
Child Health Services" Award No. 21 of 1979 as 
varied, be further varied in accordance with the 
following schedule and that such variations shall 
have effect as from the beginning of the first pay 
period commencing on or after the dates specified 
therein. 

Dated at Perth this 9th day of March 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
Clause 20.—Wages: Delete this clause and insert in 

lieu:— 
20.—Wages. 

The minimum weekly rate of wage payable to 
employees covered by this award shall be as it is set 
out hereunder with the rates prescribed in Column A 
to operate from the beginning of the first pay period 
to commence on or after 1 January 1987 and the 
rates precribed in Column B to operate from the 
beginning of the first pay period to commence on or 
after 1 July 1987: 

Total Wage 
Per Week 

$ 
Column Column 

(1) Health Worker A B 
1st six months of 
employment 304.70 
2nd six months of 
employment 314.30 
2nd year of employment 324.80 
Thereafter 337.20 

(2) Health Worker (Special) 356.10 361.20 
(3) Regional Liaison Officer 

1st year of employment 381.80 387.20 
2nd year of employment 408.10 414.00 
3rd year of employment 434.70 440.90 

(4) Junior Employees: Junior 
employees shall receive the 
following percentage of the 1st 
year rate: 

% 
Under 17 years of age 73 
Under 18 years of age 81 
Under 19 years of age 87 

(5) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 24 December 1983, or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs except to the extent that any 
such increase has been authorised by the 
Commission, after that date. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1296 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the Honourable 
Minister for Health, Respondent. 

Order. 
HAVING heard Ms S. Jackson on behalf of the appli- 
cant and Mr J.F. Flood on behalf of the respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Ward Assistants (Mental Health 
Services)" Award No. 35 of 1966 as varied, 
consolidated and varied be further varied in 
accordance with the following schedule and that 
such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after the 1st day of January 1987. 

Dated at Perth this 9th day of March 1987. 
By the Commission in Court Session. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
Clause 26.—Wages. 
(1) Delete paragraph (a) of subclause (1) of this clause 

and insert in lieu: 
(a) At 19 years of age and over $ 

1st year 295.30 
2nd year 304.70 
3rd year 314.30 

(2) Delete subclause (2) of this clause and renumber 
subclauses (3), (4), (5) and (6) as ((2), (3), (4) and (5) 
respectively. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 561 of 1986. 

Between Hon Minister for Works and Water Resources, 
Applicant and Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch and Others, 
Respondents. 

Order. 
HAVING heard Mr G.M. Overman (of Counsel) and 
with him Mr J.D. Miller on behalf of the applicant and 
Ms S. Jackson on behalf of the respondents, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Government Water Supply (Kalgoorlie 
Pipeline) Award 1981 Award No. 15 of 1981 be 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 3rd day of April 1987. 

Dated at Perth this 15th day of April 1987. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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Schedule. 
1. Clause 2.—Arrangement: Delete Clause 

40.—Fixation of Rent for Quarters, and re-number the 
remainder as follows: 

40. —Apprentices 
41.—Deduction of Union Subscriptions 
42.—Trade Union Training Leave. 

2. Clause 40.—Fixation of Rent for Quarters: Delete 
this clause and re-number subsequent clauses 
accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 557 of 1986. 

Between Hon Premier of Western Australia and 
Others, Applicants and Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch, Respondent. 

Order. 
HAVING heard Mr G.M. Overman (of Counsel) and 
with him Mr J.D. Miller on behalf of the applicants and 
Ms S. Jackson on behalf of the respondent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Cleaners and Caretakers (Government) 
Award 1975 Award No. 32 of 1975 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
3rd day of April 1987. 

Dated at Perth this 15th day of April 1987. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 11.—Special Rates and Provisions: Delete 

subclause (7) of this clause and re-number following 
clauses accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 679 of 1985. 

Between the Western Australian Police Union of 
Workers, Applicant and the Honourable Minister 
for Police, Respondent. 

No. 214 of 1986. 

Between the Western Australian Police Union of 
Workers, Applicant and the Honourable Minister 
for Police, Respondent. 

Before the Commission in Court Session. 
Senior Commissioner G.G. Halliwell, 

Mr Commissioner G.J. Martin, 
and Mr Commissioner G.L. Fielding. 

The 7th day of November 1986. 

Mr P.I.E. Stingemore and with him Miss H.R.R. 
Puriri on behalf of the Applicant. 

Mr J.D. Miller on behalf of the Respondent. 
Mr J.A. Spurling on behalf of the Minister for 

Industrial Relations as Intervenor. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: This is the 
unanimous decision of the Commission in Court Session. 

The Western Australian Police Union of Workers has 
made application to amend the Police Award No. 2 of 
1966 as varied, and the Aboriginal Police Aides Award 
No. 31 of 1979 as varied, to reduce the ordinary hours of 
work from 40 to 38 per week for those in the police force. 

The claims, particularly that affecting the Police 
Award, have a somewhat unusual history. The Union 
lodged its claim to amend the Police Award in August 
1985. In February 1986 the then Minister for Police 
wrote to the Union formally notifying it "that agreement 
has been reached for the implementation of a 38-hour 
week for police officers on terms agreed to between the 
Union and the Office of Industrial Relations". At the 
same time the Minister noted that it was "particularly 
pleasing" that the agreement had been reached "as it 
complements the Government's initiative in providing 
optional early retirement on favourable terms and its 
commitment to substantial (sic) increase in police 
numbers as important measures which have the 
consequence of improving actual conditions of service in 
a stressful and demanding profession". 

The terms then agreed between the parties provided 
that the shorter working week was to be effective from 1 
January last. Police officers were to continue to work 40 
hours per week but with two hours per week accruing as 
time off, to be taken in association with annual leave. 
This was seen as being the least costly method of intro- 
ducing the shorter working week. In order to meet 
increased demands imposed upon the police force by the 
America's Cup defence, it was agreed that time off 
accrued during this year would be deferred until the 
relevant police officer completed his service with the 
force. Moreover, no accrued time off was to be taken 
until the beginning of 1988. The parties also reached 
agreement on adjustments to other conditions of work in 
order to minimise the cost impact of the shorter working 
week. 

The Commissioner of Police says that to implement 
the shorter working week in the way the parties had 
agreed and maintain services to the community at their 
present level, will require an additional 172 police 
officers. He indicated that the police force was already 
working under stress and taxed to the limit. He could not 
therefore see that there was any alternative but to reduce 
services to the public unless there was an increase in 
manpower of the order indicated. 

The parties set about to reduce their agreement into a 
formal document. Such a document though settled was 
never executed, apparently because of Government 
concern that the shorter working week would reduce 
"effective police numbers by approximately 170" at a 
time when the Union was suggesting there were too few 
police. In consequence, on 30 September last the current 
Minister for Police noting that the Union was seeking a 
38 hour week on the basis of accrued time off being taken 
in association with annual leave, notified the Union 
"that Cabinet has decided not to agree at this stage to 
your Union's request for a 38 hour week". 

The Government does not question the industrial 
merits of the Union's claim nor does it suggest that the 
claim is outside the Commission's Principles concerning 
the reduction of standard hours to 38 per week. Rather, 
it says that it cannot at this time afford the 2.1 million 
dollars necessary to implement the claim as agreed. The 
Government points to factors adversely affecting the 
national and State economies which require a restraint in 
government spending. The Minister for Industrial 
Relations, intervening on behalf of the State, submitted 
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through his agent that it was contrary to the public 
interest for the Government to incur expenditure on this 
claim when there were more demanding priorities for the 
limited funds at the Government's disposal. The Govern- 
ment therefore proposed that these applications be 
adjourned for a period of six months or thereabouts, in 
order to see if the costs associated with the introduction 
of the shorter working week could not be further reduced 
and in the hope that the economy might improve to such 
an extent as would allow the Government to consent to 
the claim. 

No one seriously questioned the proposition that the 
industrial merits of the claims were with the Union and 
we agree that they are. The Union was unequivocally 
promised a 38 hour working week for police officers 
effective from the beginning of this year by the then 
Minister of Police. Indeed, it seems some of the matters 
agreed between the parties as a means of reducing the 
cost of implementing the shorter working week have 
already been put into effect. Not only does the Union 
have the benefit of a previous agreement in its favour, it 
can point with some justification to a standard working 
week of 38 hours in the Federal, New South Wales, 
Victorian and South Australian police forces. In the 
past, conditions of employment of the police force in this 
State have at least had a loose nexus with those obtaining 
in the Victorian police force. That has been used in the 
recent past to deny the Union a claim for increased 
annual leave. Moreover, the great majority of employees 
in this State now would enjoy a standard working week 
of 38 hours. Indeed, there are very few employees in the 
government sector who have a standard working week in 
excess of 38 hours. The police force has often been 
likened to the fire brigade, ambulance service and 
nursing profession as being the providers of essential 
services to the State. In this category, only the members 
of the police force remain without a 38 hour week. The 
evidence of the Commissioner of Police is that the police 
force is already working under stress and if anyone is 
entitled to a shorter working week we think members of 
the police force have a better claim than anyone. 

It is clear enough, as the agent for the Minister for 
Industrial Relations has rightly pointed out, that the 
Commission in its deliberation is bound not merely to 
have regard for the interests of the persons immediately 
concerned with any claim but also where appropriate, for 
the interest of the community as a whole. In so doing, the 
Commission is to take into consideration, to the extent 
relevant, the state of the national economy, the state of 
the economy of Western Australia, the capacity of the 
employer to bear the cost of improved conditions of 
employment and the likely effects of the improved 
conditions on the national and State economies, on the 
level of employment and on inflation. We acknowledged 
that both the national and State economies have seen 
better times and that the circumstances are such as to call 
for a restraint in government spending. Furthermore, we 
acknowledge that the Government whether in its 
capacity as an employer or otherwise, does not have 
unlimited financial resources; it has to look to tax payers 
for its revenue and there is a limit to what they can 
reasonably be expected to pay. The consequence is that 
governments like any other employer are required to 
determine spending priorities. Where because of those 
priorities the Government is unable to meet the demands 
of its employees giving rise to an industrial dispute, the 
law of the land is such that it falls the lot of the Industrial 
Relations Commission to resolve that conflict according 
to the principles outlined. 

To accede to the claim in the terms in which it is made, 
that is, to enforce the previous agreement made between 
the parties, involves a measure of retrospectivity and an 
imposition on the State finances which we consider not 
to be in the public interest. Furthermore, there would be 
insufficient time to recruit and train the necessary 
additional staff even were the money available to fund 
that additional staff. On the other hand, if we were to 
postpone the matter indefinitely as the Government 
proposes, there would, in our opinion, be justifiable 

grounds for discontent amongst an industrially 
responsible group in the government sector. The 
justification comes from a denial of that which they were 
unequivocally promised by the Government; a denial 
which moreover, is brought about largely through their 
willingness to put the special needs of the State at this 
time above their own interests. The Industrial Relations 
Act exhorts parties to industrial disputes to settle their 
differences by conciliation. Unlike many other 
employees in the government sector the police force did 
not embark upon a course of industrial action to achieve 
their aims but as the Act requires on a conciliatory course 
and reached agreement with their employer. We do not 
consider it consistent with community interest that we 
should be seen to endorse an action which undermines 
the foundation on which the Industrial Relations Act is 
built. Furthermore, if as seems accepted, members of the 
police force are working under stress and the justifica- 
tion for a shorter working week is to provide more leisure 
time in order to relieve stress, then the sooner the claim is 
granted the better, not only for individual members of 
the police force but for the community as a whole. 

Whilst the Government has a duty to the community at 
large it also has a duty to its workforce as an employer. 
The Budget Papers tendered to us during the course of 
these proceedings suggest that in the 1985/86 fiscal year 
the Government has estimated expenditure to be in the 
order of three thousand million dollars. The cost of 
implementing the Union's claim, at least in the first year, 
is said to be in the order of 2.1 million dollars or 
approximately 2.3 per cent of the total labour cost for the 
police force. Although the cost is not inconsiderable we 
cannot think that the circumstances are such that some 
accommodation could not be made for these claims in 
the not too distant future by a variation of the Govern- 
ment's spending priorities. 

We therefore indicate that we are prepared to amend 
the Police Award to provide for an ordinary working 
week of 38 hours effective from 1 January next year. We 
would propose that it be implemented by the cheapest 
method, that is, by the taking of accrued time off in 
association with annual leave and which in the Commis- 
sion's view is a meaningful method if implementing 
increased leisure time (see: Amalgamated Metal 
Workers' and Shipwrights' Union of Western Australia 
v. State Energy Commission 61 WAIG 481 at p. 484). 
Although the Government suggested that the import of 
the Union's claim was for a 38 hour week to be 
implemented in this way, the evidence suggests that it was 
something the Government desired because it was in fact 
the cheapest method of implementing the change. The 
result will be that no time off will commence to accrue 
until the beginning of next year and no time off work will 
be taken on the basis of any accrual until the beginning of 
1988 at the earliest. That timing should give the Govern- 
ment an opportunity to re-assess its financial priorities in 
the next budget and the Commissioner of Police the 
opportunity to make the necessary working arrange- 
ments in order to maintain an effective and efficient 
police force. If, as seems likely, there will be a need to 
recruit extra manpower the timing should enable that to 
be put in hand well before the extra manpower will be 
required. The precise details of the amendments to the 
Award are to be settled by the parties before Fielding C. 
In the meantime the parties are requested to endeavour 
to settle a minute on the basis of our decision in this 
matter. 

Although little or no argument was put by any of the 
parties with respect to aboriginal police aides, what we 
have said in respect of the 38 hour week for police 
officers would seem to apply with equal force to the 
aboriginal police aides. We would therefore indicate that 
we are prepared in principle to endorse the application 
made on their behalf, subject to proof of the necessary 
cost minimisation. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 679 of 1986. 

Between the Western Australian Police Union of 
Workers, Applicant and the Honourable Minister 
for Police, Respondent. 

Order. 
HAVING heard Mr P.I.E. Stingemore and with him 
Miss H.R.R. Puriri on behalf of the Applicant, Mr J.D. 
Miller on behalf of the Respondent and Mr J. A. Spurling 
on behalf of the Minister for Industrial Relations as 
Intervenor, the Commission in Court Session, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Police Award 1965 as amended and 
consolidated, be further amended in accordance 
with the following Schedule and that such variation 
shall have effect on and from the 1st day of January 
1987. 

Dated at Perth this 16th day of December 1986. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after 33.— 

Disturbance Allowance insert 34.—Effect of 38-Hour 
Week. 

2. Clause 18.—Hours of Duty: Delete subclauses (1) 
and (2) of this clause and insert in lieu — 

(1) (a) The ordinary hours of duty for employees 
under this Award shall be 38 to be worked in any 
five days per week in accordance with the provisions 
of this Award. 

(b) Notwithstanding the above, from 1 January 
1987 the ordinary hours of duty actually worked 
shall be 40 hours per week to be worked eight hours 
per day. 

(c) For each ordinary day worked employees shall 
accrue 24 minutes to be taken as accrued paid time 
off. Such accrued paid time off shall accumulate to 
a maximum of 12 days in each 12 month period. 

(d) Such 12 Accrued Days Off shall be taken in 
conjunction with a period of Annual Leave. 

(2) (a) Subject to paragraph (b) of this subclause 
the ordinary hours of duty at a centre shall be 
worked in three shifts as set out hereunder and 
which shall rotate weekly. There shaU be two alter- 
native third reliefs, one to be known as the Night 
Relief and the other as the Alternative Night Relief. 

1. First Relief — Starting Times — 6.00 a.m., 
7.00 a.m., 8.00 a.m. or 9.00 a.m. 

2. Second Relief — Starting Times — 2.00 
p.m., 3.00 p.m. or 4.00 p.m. 

3. Third Relief — 
Night Relief — Starting Times — 10.00 
p.m., 11.00 p.m. or 12 midnight. 
Alternative Night Relief — Starting Times 
— 6.00 p.m., 7.00 p.m. or 8.00 p.m. 

(b) Employees working pursuant to the pro- 
visions contained in paragraph (a) of this subclause 
are subject to the following conditions: 

(i) The employees' designated starting time 
for each relief to remain the same through- 
out the entire week they are rostered to 
work. 

(ii) Each relief shift must rotate weekly. 
(iii) Only one type of relief shift, including 

Night Relief and Alternative Night Relief, 
is to be worked by an employee in a 
rostered week. 

(iv) Employees required to work the Alterna- 
tive Night Relief shall be drawn only from 
the Third Relief Roster. 

(c) The commencing and finishing times of these 
reliefs may be varied by agreement between the 
Commissioner and the Union. 

3. Clause 21.—Annual Leave: Delete paragraph (c) of 
subclause (1) of this clause and insert in lieu — 

(c) (i) By mutual consent of the employer, the 
employee and the Union, annual leave 
may be taken in not more than two 
periods. 

(ii) Where annual leave is taken in two periods 
the first period which is taken in conjunc- 
tion with the Accrued Days Off must not 
be less than 14 days. The second period of 
annual leave shall not be less than 28 days. 

4. Clause 34.—Effect of 38-Hour Week: Immediately 
after Clause 33.—Disturbance Allowance insert the 
following — 

34.—Effect of 38-Hour Week. 
(1) Payment of Accrued Leave on Termination: 

(a) Employees who resign or retire from the 
force after 1 January 1987 and have 
accumulated Accrued Day(s) Off and have 
not taken those days off, shall be paid at 
the member's ordinary rate of pay the total 
accumulated hours on termination. 

(b) Employees who terminate their employ- 
ment and have taken Accrued Day(s) Off 
for which no entitlement has accrued shall 
have their wages reduced on termination 
by the total hours for which payment has 
been made out but for which the employee 
had no entitlement toward those Accrued 
Day(s) Off. 

(2) Accrued Leave Taken in Conjunction with 
Annual Leave: Where the Accrued Days Off are 
being taken in conjunction with a period of annual 
leave in accordance with Clause 18 (1) (d) of this 
Award the first 16 days (which includes four weekly 
leave days) shall be designated as being the Accrued 
Days Off. 

(3) Payment for Working on Accrued Day Off: 
An employee who is required to return to work on 
an Accrued Day Off shall be paid as a minimum 
payment at overtime rates three hours plus one hour 
for travelling. This provision shall not apply to 
commissioned officers. 

(4) Commissioned Officers: 
(a) Notwithstanding that commissioned 

officers do not work fixed hours, from 1 
January 1987 for each ordinary day 
worked commissioned officers shall 
accrue 24 minutes to be taken as accrued 
paid time off. Such accrued paid time off 
shall accumulate to a maximum of 12 days 
in each 12 month period. 

(b) Where a commissioned officer is required 
to work on an Accrued Day Off an 
alternate Accrued Day Off shall be 
granted. Such alternate Accrued Day Off 
shall be taken at a time convenient to both 
the employee and the Police Department 
and, unless not practicable, the alternate 
Accrued Day Off will be arranged to be 
continuous with rostered days off. Such 
alternate Accrued Day(s) Off must be 
cleared within the ensuing 12 months 
unless otherwise authorised by the 
Commissioner of Police. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 555 of 1986. 

Between Hon Minister for Prisons, Applicant and 
Western Australian Prison Officers' Union of 
Workers, Respondent. 

Order. 
HAVING heard Mr G.M. Overman (of Counsel) and 
with him Mr J.D. Miller on behalf of the applicant and 
Mr D.J. Cloghan on behalf of the respondent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Gaol Officers' Award, Award No. 12 of 
1968 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 3rd day of April 1987. 

Dated at Perth this 15th day of April 1987. 
By the Commission in Court Session. 

worked. Officers employed at Wooroloo, 
Brunswick and Wyndham who do not live in 
quarters and reside 16 kilometres or more away 
from the Institution shall be paid a travelling 
allowance of $2.20 per shift. 

(b) Officers who were stationed at the Geraldton 
Regional Prison on 3 May 1984, and who by reason 
of the re-location of the facilities thereat to the 
Greenough Regional Prison are transferred to work 
at the Greenough Regional Prison and who do not 
live in quarters shall be paid a travelling allowance 
of $2.20 per shift. 

(10) An Officer who is in charge of and required 
to use explosives shall be paid $2.20 for each shift so 
worked. 

(11) Officers appointed to an Industrial Officer 
position who have completed 12 months or more 
service since the end of their probationary period 
shall be paid the "thereafter" rate from the date of 
appointment to that Industrial Officer position. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 6.—Special Provisions: Delete this clause and 

insert in lieu the following: 
6.—Special Provisions. 

(1) Officers employed at Pardelup Prison Farm 
shall be paid an allowance of $24.00 per annum. 

(2) Officers shall be paid such district allowances 
as are prescribed from time to time for Officers of 
the State Public Service. 

(3) Officers shall receive medical attention as is 
prescribed from time to time in the Prison Act 
Regulations. 

(4) Where an Officer occupies quarters provided 
by the Minister, the Minister shall pay the water 
rates for such quarters. Where the quarters are in an 
area served by the Country Area Water Supply Act 
the Minister shall pay for a reasonable quantity of 
water. Officers stationed and residing in their own 
accommodation north of the 26 degree south 
parallel shall have paid by the Minister a reasonable 
quantity of water. 

(5) An officer who is qualified as prescribed in the 
Prison Act Regulations for promotion to the 
classification of Senior Prison Officer or Principal 
Officer and who has not been appointed to such 
position shall be paid $6.60 per week and $9.80 per 

1 week respectively. 
(6) An officer holding a post basic certificate in 

Mental Health endorsed by the Nurses' Board of 
Western Australia and required to use in the per- 
formance of his duties shall be paid an allowance as 
follows:— 

Per Week 
$ 

(a) six months' study 8.70 
(b) 12 months' study 12.50 

(7) Officers other than Industrial Officers whose 
duties may include driving vehicles, engaged in 
driving duties for more than two hours per shift 
shall be paid an allowance of $2.30 for each shift so 
worked. 

(8) An officer who is delegated to be Officer in 
charge of a shift shall receive $6.60 for each shift so 
worked. 

(9) (a) Officers employed at Pardelup Prison 
Farm, Karnet and Bartons Mill who do not live in 
quarters shall be paid a travelling allowance of 
$2.70, $2.20 and $2.20 respectively for each shift 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 798 of 1985. 

Between West Australian Psychiatric Nurses' Associa- 
tion (Union of Workers), Applicant and the Boards 
of Management of Royal Perth Hospital and Sir 
Charles Gairdner Hospital, Respondents. 

Order. 
HAVING heard Mr R.G. Pike on behalf of the applicant 
and Mr J.F. Flood on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Psychiatric Nurses' (Public Hospital)" 
Award No. 14 of 1973 as varied, be further varied in 
accordance with the following schedule and that 
such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after the 1st day of January 1987. 

Dated at Perth this 9th day of March 1987. 
By the Commission in Court Session. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
Clause 17.—Rates of Pay and Allowances: Delete this 

clause and insert in lieu: 
17.—Rates of Pay and Allowances. 

(1) The minimum rate of wage per week payable 
to workers under this award shall be as follows: 

Per Week 
$ 

(a) Psychiatric Nurses 
1st year of service 354.90 
2nd year of service 363.90 
3rd year of service 377.30 
4th year of service 387.10 
5th year of service 402.40 

(b) Deputy Charge Nurse 422.90 
(c) Community/Clinic Psychiatric 

Nurse 435.20 
(d) Charge Nurse 453.70 
(e) Superintendent of Nursing 502.30 
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(f) Psychiatric Nursing Aides 
1st year of service 314.40 
2nd year of service 322.00 
Thereafter 330.00 

(g) The rates of pay prescribed herein shall be 
varied to the extent of any addition to or 
subtraction from time to time for males by 
the Western Australian Industrial 
Commission and which on the date of this 
Order is $48.50 per week. 

(2) A Psychiatric Nurse who is in charge of a 
ward, department or floor during the off duty 
period of a Charge Nurse, as defined under the 
Nurses' (Public Hospitals) Award, No. 6 of 1968 as 
varied, shall be paid an allowance equivalent to the 
difference between the ordinary daily rate of a 
Registered General Nurse on the thereafter rate and 
the ordinary daily rate of a first year Charge Nurse 
under the Nurses (Public Hospitals) Award. 

For the purposes of this subclause "off duty 
period" shall mean the period of time between the 
termination of duty on one shift and the commence- 
ment of duty on the next succeeding shift. 

(3) For the purpose of fixing the rate of wage to 
be paid to a worker the employer shall take into 
account previous psychiatric nursing experience. 

(4) In addition to the wages prescribed in this 
award, special allowances as set out in this clause 
shall be paid to:— 

(a) a nurse holding a post graduate diploma 
obtained from a recognised college of 
nursing, university or college of advanced 
education and required in his/her 
employment. 

Per Week 
$ 

(i) Six months' study 17.00 
(ii) 12 months' study 28.50 

(b) A worker holding a post basic certificate 
endorsed by the Nurses' Board of WA and 
required in his/her employment. 

Per Week 
$ 

(i) Six months' study 9.50 
(ii) 12 months' study 13.20 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 797 of 1985. 

Between West Australian Psychiatric Nurses' Associa- 
tion (Union of Workers), Applicant and the 
Honourable Minister for Health, Respondent. 

Order. 
HAVING heard Mr R.G. Pike on behalf of the applicant 
and Mr J.F. Flood on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Mental Health Nurses Consolidated" 
Award No. 13 of 1947 as varied, consolidated and 
varied be further varied in accordance with the 
following schedule and that such variation shall 

have effect as from the beginning of the first pay 
period commencing on or after the 1st day of 
January 1987. 

Dated at Perth this 9th day of March 1987. 
By the Commission in Court Session. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
Clause 22.—Rates of Pay and Allowances: Delete this 

clause and insert in lieu: 
22.—Rates of Pay and Allowance. 

(1) The minimum rate of wages per week payable 
to workers under this Award shall be as follows: 

Mental Health Nurse Per Week 
(i) Grade II (Student Nurse) $ 

1st year of service  255.90 
2nd year of service  271.80 
3rd year of service  287.10 
4th year of service  308.70 

(ii) Grade I (Registered 
Nurse) 
1st year of service  354.90 
2nd year of service  363.90 
3rd year of service  377.30 
4th year of service  387.10 
5th year and thereafter ... 402.40 

(iii) Activities Nurse  435.20 
(iv) Community Mental 

Health Nurse 
1st year of service  447.80 
2nd year of service  459.60 
3rd year of service  471.60 
4th year of service  483.50 
A Community Mental 
Health Nurse shall 
commence at the first 
year rate and proceed by 
annual increments to the 
3rd year of service in 
subparagraph (iv) of 
paragraph (a) of 
subclause (1) of this 
clause. 
A Community Mental 
Health Nurse with one 
post basic certificate 
endorsed by the Nurses' 
Board of WA and 
required in his/her 
employment shall 
commence at the first 
year rate and proceed by 
annual increments to the 
4th year of service in 
subparagraph (iv) of 
paragraph (a) of 
subclause (1) of this 
clause. 

(v) Administrative Nurse  453.70 
(vi) Community Mental 

Health Administrative 
Nurse   492.90 

(vii) Community Mental 
Health Nurse with One 
Post Basic Certificate  509.60 

(b) Enrolled Mental Health Nurse 
(i) Student Enrolled Mental 

Health Nurse 
1st year of service  255.90 
Thereafter   271.80 
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Per Week 
$ 

(ii) Registered Enrolled 
Mental Health Nurse 
1st year of service  314.40 
2nd year of service  322.00 
Thereafter   330.00 

(2) (a) Adult Student Nurse 
(i) A student nurse who at the commence- 

ment is 21 years or over shall be paid the 
next highest rate to that applicable to the 
current year of training, during the 
training period. 

(ii) Registered General Nurses undertaking 
training to obtain the Mental Health 
Nurses Certificate shall be paid the rate 
prescribed in the Nurses (Public Hospitals) 
Award 1968 for a 2nd year registered nurse 
for the duration of such training. 

(iii) A student nurse who turns 21 years of age 
during a particular year of training shall be 
paid the next highest rate for the 
remainder of that year of training. On 
completion of that year the student shall 
be paid, for the following year, the next 
highest rate to that applicable to the year 
of training. 

(b) Provided that a registered Enrolled Mental 
Health Nurse, Registered Enrolled Nurse, Mother- 
craft Nurse or Dental Nurse undertaking Mental 
Health Nurse training shall in the first and second 
year be paid at the rate prescribed for 2nd year. 

(c) Notwithstanding subclause (2) (b) of this 
clause the Director may for the purpose of fixing a 
rate of pay for a Registered Enrolled Mental Health 
Nurse, Registered Enrolled Nurse, Mothercraft 
Nurse or Dental Nurse undertaking Mental Health 
Nurse training take into account previous 
psychiatric nursing experience. 

(d) Registered Mental Health Nurses seconded 
from their employer to undertake training to obtain 
the Registered Nurses Certificate shall be paid an 
allowance that is the difference between the rate as a 
student nurse and the ordinary rate for a 2nd year 
Registered Mental Health Nurse. 

(3) Where the employer elects to provide Board 
and/or Lodging the provisions of die Board and 
Lodging (Public Hospitals) Award No. 16 of 1978 
will apply. 

(4) An allowance, equivalent to the difference 
between his or her ordinary daily rate and the 
ordinary daily rate of an Administrative Nurse, shall 
be paid per shift to a Nurse when employed as 
evening or night supervisor at Swanbourne, 
Graylands, Heathcote or Lemnos between the hours 
of 3.45 p.m. and 7.30 a.m. or as the Nurse in charge 
at Whitby between the hours of 3.30 p.m. and 7.00 
a.m. 

(5) An allowance, equivalent to 50 per cent of the 
difference between the ordinary daily rate of a 
Grade 1 nurse in his or her fifth year of service and 
the ordinary daily rate of an administrative nurse 
shall be paid to nurses who at 3.45 p.m. or 11.45 
p.m. take charge of a ward, but this allowance shall 
not be cumulative on the allowance prescribed in 
subclause (4) of this clause. 

(6) (a) For the purpose of fixing the rate of wage 
to be paid to an employee, the Director shall take 
into account previous psychiatric nursing experience 
in hospitals covered by this award and he may take 
into account previous psychiatric nursing experience 
in hospitals not covered by this award. 

(b) Notwithstanding the fixation of a rate by the 
Director pursuant to paragraph (a) of this 
subclause, when determining seniority for the 
purpose of the Government Employees 

(Promotions Appeal Board) Act 1945-60 in the 
promotion of an employee from Grade 1 in 
subclause (1) of this clause, the number of years of 
service with the employer in that Grade shall be 
taken in place of the rate of pay therein prescribed 
and fixed by the Director. 

(7) All ordinary time worked on any shift in 
excess of a spread of 12 hours shall be paid for at the 
rate of time and a half. 

(8) In addition to the ordinary wages prescribed 
in this clause special allowances as set out in this 
subclause shall be paid to — 

(a) A nurse holding a post graduate diploma 
obtained from a recognised college of 
nursing, university or college of advanced 
education and required in his/her employ- 
ment. 

Per Week 
$ 

(i) Six months' study 17.00 
(ii) 12 months' study 28.50 

(b) A nurse holding a post basic certificate 
endorsed by the Nurses' Board of WA and 
required in his/her employment. 

Per Week 
$ 

(i) Six monthly study 9.50 
(ii) 12 monthly study 13.20 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1322 of 1986. 

Between the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Applicant and 
the Board of Management of the Perth Dental 
Hospital, Respondent. 

Order. 
HAVING heard Ms H. Handmer on behalf of the appli- 
cant and Mr J.F. Flood on behalf of the respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Dental Nurses" Award No. 4 of 1965 
as varied, consolidated and varied be further varied 
in accordance with the following schedule and that 
such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after the 1st day of January 1987. 

Dated at Perth this 9th day of March 1987. 
By the Commission in Court Session. 

(Sgd.) G.J. MARTIN, 
[U.S.] Commissioner. 

Schedule. 
1. Clause 26.—Special Allowances: Delete subclause 

(1) of this clause and insert in lieu: 
26.—Special Allowances. 

(1) Nurses employed in Mobile Clinics: 
(a) Where accommodation is provided in the 

Nurses' home attached to the hospital 
within the district where the clinic is 
working, the allowance per week shall be 
the value of the board and lodging charged 
to the nurses by the hospital plus 40 cents a 
day. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

(b) When accommodation is not provided in a 
Nurses' Home a nurse shall be recouped 
for reasonable board and lodging 
expenditure actually incurred while per- 
forming official departmental duties. 

(c) A nurse engaged in the metropolitan area 
for employment at dental clinics outside 
the metropolitan area or a nurse who is 
transferred to a dental clinic outside the 
metropolitan area shall be paid an allow- 
ance of $4.00 per week. 

(d) Any employee whose duties require her to 
travel shall be paid at ordinary time rates 
with a maximum of eight hours for any 
one day. 

(e) Any employee whose duties require her to 
travel shall be entitled to first-class 
travelling accommodation at the expense 
of her employer. 

2. Clause 28.—Wages: Delete this clause and insert in 
lieu: 

28.—Wages. 
The minimum rates payable to employees under 

this Award shall be:- 
Per Week 

(1) Student Nurse (Dental) 
First year  184.80 
Second year  236.60 

(2) Dental Nurse 
First year  312.40 
Second year  319.20 
Third year  326.10 
Fourth year  333.70 
Thereafter   346.20 

(3) Charge Nurse (Dental) or 
Clinical Instructor (Dental) 

First year  360.80 
Second year  369.40 
Third year  378.10 
Fourth year  387.90 
Thereafter   396.60 

Provided that experience as a Charge Nurse 
(Dental) shall be counted as experience as a Clinical 
Instructor (Dental) and vice versa. 

Per Week 
$ 

(4) Supervisory Nurse (Dental) 
First year  411.60 
Second year  422.20 
Thereafter   433.90 

(5) Dental Nurse Educator 
First year  480.00 
Second year  492.60 
Thereafter   505.80 

(6) Principal Dental Nurse Educator 
where the establishment of Dental Nurse 
Educators is 10 and under  594.60 
(7) The wages of a dental nurse who holds 
any of the post basic qualifications listed 
hereunder and require in her employment 
shall be increased by the following 
amounts: 

Orthodontia  9.45 
Dental Health  9.45 
Radiography   13.20 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1321 of 1986. 

Between the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Applicant and 
the Honourable Minister for Prisons and the 
Honourable Minister for Community Services, 
Respondents. 

Order. 
HAVING heard Ms H. Handmer on behalf of the appli- 
cant and Mr J.F. Flood on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Nurses (Welfare and Corrections)" 
Award No. 3 of 1973 as varied be further varied in 
accordance with the following schedule and that 
such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after the 1st day of January 1987. 

Dated at Perth this 9th day of March 1987. 
By the Commission in Court Session. 

(Sgd.) G.J. MARTIN, 
[L.S.l Commissioner. 

Schedule. 
(1) Clause 17.—Allowances: Delete this clause and 

insert in lieu: 
17.—Allowances. 

The following payments shall be made to:— 
Per Week 

$ 
(a) Workers who possess a 

midwifery certificate and who 
care for female inmates 13.20 

(b) Workers who possess a mental 
health certificate 13.20 

(c) Workers who regularly treat YD 
Patients 8.10 

(2) Clause 19.—Wages: Delete this clause and insert in 
lieu: 

19.—Wages. 
An employer on whom this award is binding shall 

not increase the rate of wage payable to an employee 
on 6 October 1983, or otherwise vary the conditions 
of employment applicable to an employee on that 
date so as to increase that employer's labour costs 
except to the extent that any such increase has been 
authorised by the Commission, after that date. 

The minimum rate of wages per week payable 
under this award shall be as follows: 

Per Week 
$ 

(1) Classification: 
Registered General Nurse 

1st year 389.60 
Thereafter 402.40 

Senior Registered General Nurse at 
Bandyup Female Correction Centre 

1st year 420.10 
2nd year 430.70 
3rd year 440.80 

(2) An employee employed for a period of less 
than two weeks shall be deemed to be a casual 
employee and be paid 20 per cent on the rates 
specified in this award. 

(3) If a casual employee is still required at the end 
of two weeks she may be re-employed as a casual 
with payment as aforesaid for another two weeks. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1323 of 1986. 

Between the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Applicant and 
the Honourable Minister for Health and Others, 
Respondents. 

Order. 
HAVING heard Ms H. Handmer on behalf of the appli- 
cant and Mr J.F. Flood on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Nurses (Community and Occupational 
Health)" Award No. 26 of 1984 as varied be further 
varied shall be further varied in accordance with the 
following schedule and that such variation shall 
have effect as from the beginning of the first pay 
period commencing on or after the 1st day of 
January 1987. 

Dated at Perth this 9th day of March 1987. 
By the Commission in Court Session. 

(Sgd.) G.J. MARTIN, 
fL.S.l Commissioner. 

Schedule. 
Clause 26.—Wages: Delete this clause and insert in 

lieu: 
26.—Wages. 

(1) Enrolled nurses shall be paid the following 
rates — 

Per week 
$ 

1 st year of experience after registration 325.30 
2nd year of experience after registration 329.80 
3rd year of experience after registration 339.60 
Special Classification 357.30 

The appointment of "Special Classification" 
shall be at the discretion of the employer which may 
be exercised to recognise special skills or 
responsibilities not usually required of an enrolled 
nurse. 

(2) Nurse Grade 1 — The following rates shall be 
paid to nurses classified at each level: 

Level 1 
2 
3 
4 
5 

435.90 
447.80 
459.60 
471.60 
483.40 
495.40 
507.40 
519.20 
547.90 
569.20 
590.50 

1. A registered nurse shall enter the service at 
Level 1 and shall proceed by annual increments to 
Level 4 unless otherwise specified in this subclause. 

2. A registered nurse with one post basic 
certificate shall enter the service at Level 2 and shall 
proceed by annual increments to Level 5. 

3. A registered nurse with two post basic certifi- 
cates shall enter the service at Level 3 and shall 
proceed by annual increments to Level 8. 

4. A registered nurse with a post basic tertiary 
nursing qualification from a university or coUege of 
advanced education shall enter the service at Level 5 
and proceed by annual increments to Level 9. 

5. A registered nurse appointed to provide the 
Staff Development programmes to the service shall 
enter at Level 9 and proceed by annual increments to 
Level 11. 

6. Where an employee who is designated "Senior 
Nurse" by the employer has not reached the 
penultimate increment of that employee's range, 
that employee shall nevertheless be paid at the rate 
plus 4.5 per cent whilst so designated. Advancement 
to the final increment shall occur in the same 
manner as would have been the case if the employee 
had not been designated as senior nurse and if the 
employee is still so designated, 4.5 per cent shall be 
added to the final increment. 

7. An employee who is designated as "Nurse in 
Charge" shall receive an allowance equal to 4.5 per 
cent of her ordinary base wage whilst so designated. 

8. The determination of a salary range within 
these levels shall be at the discretion of the employer 
and will have regard for the qualification(s) required 
by the employer and used in the employee's 
employment. 

(3) Nurse Grade 2 — 
(1) The following rates shall be paid to 

nurses classified at each level: 
$ 

Level 1 545.50 
2 554.00 
3 559.70 
4 575.00 
5 582.30 
6 603.40 
7 681.00 
8 686.70 
9 709.50 

(2) Nurses shall be classified at each level as 
follows: 
Level 1 District Nursing Supervisor with two 

post basic certificates. 
Level 2 District Nursing Supervisor with post 

basic tertiary nursing qualifications 
from a university or college of 
advanced education. Deputy Director 
Community Nursing (Eastern Gold- 
fields, Pilbara, Central Region) with 
two post basic certificates. 

Level 3 Deputy Director Community Nursing 
(Eastern Goldfields, Pilbara, Central 
Region) with post basic tertiary 
nursing qualifications from a univer- 
sity or college of advanced education. 

Level 4 District Nursing Supervisor with two 
post basic certificates and post basic 
tertiary nursing qualifications from a 
university or college of advanced 
education. 
Director Community Nursing 
(Eastern Goldfields, Pilbara, Central 
Region) with two post basic 
certificates; 
Deputy Directory Community 
Nursing (Metropolitan, South West, 
Kimberleys) with two post basic 
qualifications; 
Occupational Health Supervisor with 
two post basic certificates. 

Level 5 Deputy Director Community Nursing 
(Eastern Goldfields, Pilbara, Central 
Region) with two post basic certifi- 
cates and post basic tertiary nursing 
qualifications from a university or 
college of advanced education. 
Director Community Nursing 
(Eastern Goldfields, Pilbara, Central 
Region) with post basic tertiary 

Level 2 

Level 3 

Level 4 

Level 5 
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nursing qualifications from a univer- 
sity or college of advanced education. 
Deputy Director Community Nursing 
(Metropolitan, South West, 
Kimberleys) with post basic tertiary 
nursing qualifications from a univer- 
sity or coUege of advanced education. 
Occupational Health Supervisor with 
post basic tertiary nursing qualifica- 
tions from a university or college of 
advanced education. 

Level 6 Director Community Nursing 
(Eastern Goldfields, Pilbara, Central 
Region) with two post basic certifi- 
cates and post basic tertiary nursing 
qualifications from a university or 
college of advanced education. 
Deputy Director Community Nursing 
(Metropolitan, South West, 
Kimberleys) with two post basic 
certificates and post basic tertiary 
nursing qualifications from a univer- 
sity or college of advanced education. 
Occupational Health Supervisor with 
two post basic certificates and post 
basic tertiary nursing qualifications 
from a university or college of 
advanced education. 

Level 7 Director Community Nursing 
(Metropolitan, South West, Kimber- 
leys) with two post basic certificates. 

Level 8 Director Community Nursing 
(Metropolitan, South West, Kimber- 
leys) with post basic tertiary nursing 
qualifications from a university or 
college of advanced education. 

Level 9 Director Community Nursing 
(Metropolitan, South West, Kimber- 
leys) with two post basic certificates 
and post basic tertiary nursing 
qualifications from a university or 
college of advanced education. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 27 (1) (t). 

Shop, Distributive and Allied Employees' Association of 
Western Australia and Boans Limited and Others. 

No. 931 of 1986. 

THE SHOP AND WAREHOUSE 
(Wholesale and Retail Establishments). 

State Award 1977 No. 32 of 1976. 

Wholesale and Retail Employees 
Wholesale and Retail Trade. 

Before the Commission in Court Session. 
Senior Commissioner G.G. Halliwell, 

Commissioner G.J. Martin, 
and Commissioner O.K. Salmon. 

The 19th day of March 1987. 

Variation — Award — Determination — Award Clause 
— Annual Leave — Application Dismissed. 

THE SENIOR COMMISSIONER: This is the unani- 
mouse decision of the Commission in Court Session. 
This is a matter referred for hearing and determination 
before the Commission in Court Session, the referral 
being initiated by Mr Commissioner Salmon in 
application No. 931 of 1986 pursuant to section 27 (1) (t) 

of the Industrial Relations Act 1979. The applicant seeks 
a variation to the annual leave provisions in the Shop and 
Warehouse (Wholesale and Retail Establishments — 
State) Award No. 32 of 1976. 

The particular provision in contention is Clause 15 (4) 
(a) which is in these terms:— 

If after one month's continuous service in any 
qualifying 12 month period a worker leaves his 
employment or his employment is terminated 
through no fault of the worker, the worker shall be 
paid 2.923 hours pay at his ordinary rate of pay in 
respect of each completed week of continuous 
service. 

(65 WAIGp. 1285 at 1291.) 

The claim seeks to have the Commission in Court 
Session vary this provision by deleting the words 
"through no fault of the worker". The object of the 
claim is to overcome what the applicant believes is a 
retrograde step in annual leave conditions, arising from a 
decision of the Industrial Appeals Court (66 WAIG 477) 
in the matter of an appeal from a decision of the Full 
Bench of the Commission. 

The applicant's case is quite uncomplicated; it asserts 
that given the holidays provision in the Shop Assistants 
(Metropolitan) Award 1920, (1 WAIG 23) the provision 
now in contention, which first arose in the decision of the 
Court of Arbitration in the 1946 annual leave case (46 
WAIG 354), was never intended to be applied as it has 
been interpreted by the Industrial Appeals Court; 
therefore, the offending words should be deleted. 

This brief account of the applicant's case is not to say 
that it is without substance. Evidence relating to the 
employee whose original claim ran the full gamut of 
available proceedings is of the kind that may in a 
particular case warrant a variation to the award; really, 
the question is whether this evidence is sufficient to carry 
the day. 

The mainstay of the respondents' case in opposition to 
the claim is that the applicant has failed to make out a 
case of sufficient strength to justify an amendment to the 
award concerning an annual leave provision of general 
application. They do not raise the wage fixing principles 
in support of their case, but they refer to a number of 
decisions of the Commission including a recent decision 
of the Commission in Court Session in the Electricians 
case (59 WAIG 1301). That decision deals at some length 
with issues similar to those that fall for consideration in 
the present case and it is therefore seen by the 
respondents as being of considerable assistance to them. 

We have no hesitation in saying that the union's claim 
should be dismissed. In our view far more would need to 
be shown by the union before the equity and substantial 
merit inherent in the respondents' case is overcome. The 
fact is we are dealing with a standard provision. Not only 
was this the essence of the decision of the Commission in 
Court Session in the Electricians case, supra, but also in 
the decisions of the Commission in Court Session in the 
Hospital case (56 WAIG 1933, 57 WAIG 282). 

We mention also that in application Nos. 711/86, 
712/86 and 888/86, all of them concerning the Shop and 
Warehouse (Wholesale and Retail Establishments — 
State) Award, not yet published, preliminary points of 
no case to answer were upheld and applicant employers' 
cases dismissed because they were not strong enough to 
overcome the requirements of the "de facto" wage fixing 
principle. The Principles were not raised in this case but 
in all essential respects there is really no difference 
between the strength of cases required when the 
Commission is asked to make orders prescribing 
conditions that would depart from the Principles or 
employment conditions of general application that have 
been prescribed by order of the Commission in Court 
Session. 

An order will issue dismissing the application. 
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Mr T.M. Bishop appeared on behalf of the Applicant 
and as Intervenor on behalf of the Trades and Labor 
Council of Western Australia. 

Mr D.M. Jones appeared on behalf of the 
Respondents. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 931 of 1986. 

Between Shop, Distributive and Allied Employees' 
Association of Western Australia, Applicant and 
Boans Limited and Others, Respondents. 

Order. 
HAVING heard Mr T.M. Bishop on behalf of the Appli- 
cant and as Intervenor on behalf of the Trades and Labor 
Council of Western Australia and Mr D.M. Jones on 
behalf of the Respondents, the Commission in Court 
Session, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 19th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 888 of 1986. 

Between Boans, a division of Myer Stores and Others, 
Applicants and the Shop, Distributive and Allied 
Employees' Association of Western Australia, 
Respondent. 

Before the Commission in Court Session. 
Mr Commissioner G.J. Martin, 
Mr Commissioner O.K. Salmon, 

and Commissioner S.A. Kennedy. 
The 14th day of January 1987. 

Mr R.H. Gifford on behalf of the applicants and the 
Confederation of Western Australian Industry 
(Incorporated) (intervening). 

Mr T.M. Bishop on behalf of the respondent and the 
Trades and Labor Council of Western Australia 
(intervening). 

Mr N.R. Whitehead on behalf of the Honourable 
Minister for Employment and Training and Industrial 
Relations (intervening). 

Reasons for Decision. 
COMMISSIONER MARTIN: By this application the 
applicant employers seek to vary the "Shop and 
Warehouse (Wholesale and Retail Establishments) 
State" Award No. 32 of 1976 as varied (57 WAIG p. 724, 
a consolidation appearing in 64 WAIG p. 2040) by 
deleting Clause 29A.—Additional Rates for Saturday 
Afternoon Work and which prescribes an additional 
allowance for ordinary hours of work performed by full- 
time, part-time or casual employees between 12 noon and 
1.00 p.m. on Saturdays (subject to certain savings for 
employees employed prior to the introduction of the 38 
hour week as from the 1st day of March 1986) and 
substituting in lieu a provision that ordinary hours of 
work may be performed between 1.00 p.m. and 6.00 
p.m. on Saturdays with the payment of an additional 
allowance of 25 per cent and consequential variations. 
(5.00 p.m. was substituted for 6.00 p.m. during the 
proceedings.) 

The application was filed in the office of the Registrar 
on the 11th day of September 1986 and answered by the 
respondent by a Notice of Answer and Counterclaim 
filed in the office of the Registrar on the 1st day of 
October 1986. 

It is opposed wholly by the respondent, the Trades and 
Labor Council of Western Australia (the Council) and 
the Honourable Minister for Employment and Training 
and Industrial Relations (the Minister). 

The Confederation of Western Australian Industry 
(Incorporated) (the Confederation) supports the 
application. 

On the 23rd day of October 1986 the matter came for 
hearing before the Commission constituted by Mr 
Commissioner O.K. Salmon. He explored the extent to 
which the matter of disagreement had been the subject of 
conciliation and heard the parties' views upon the 
applicants' request that the application be referred to a 
Commission in Court Session for hearing and determina- 
tion pursuant to section 27 (1) (t) of the Industrial 
Relations Act 1979. 

He adjourned those proceedings to enable the parties 
to conciliate further and on the 27th day of October 1986 
having been advised by the parties that the matter of 
disagreement was still unresolved by the conciliation 
process he referred the application to a Commission in 
Court Session. 

The Commission in Court Session heard the 
submissions of and evidence adduced by the applicants 
on the 29th, 30th and 31st days of October 1986 and on 
that latter day the submissions of the Council, the 
Minister, the Confederation and an opening submission 
by the respondent requesting that the application be 
dismissed. That latter submission in brief was that there 
was no case to answer on merit and the application was 
contrary to the Commission's Principles as enunciated in 
General Order Matter Nos. 461 of 1983 and 261 of 1986. 

The Commission in Court Session adjourned the 
proceedings and undertook to take the respondent's 
opening submission under consideration and advise the 
parties of those considerations on Monday 3 November 
1986. That expedition was necessary in our view as the 
extended trading hours resulting from the "America's 
Cup Yacht Race (Shopping Hours)" Act 1986 were 
effective from the 1st day of November 1986 and many 
stores had announced that they would be open for the 
extended trading hours on that Saturday. 

The Commission in Court Session assembled at 2.00 
p.m. on Monday 3 November 1986 for that purpose and 
in separate statements announced that the application 
did lack substantial merit and was in conflict with the 
"Principles" and decided that the application be deter- 
mined by an Order of dismissal. 

My statement on that occasion reads as follows: 
COMMISSIONER MARTIN: At the adjournment 
of proceedings on Friday last we undertook to 
advise you today of the future conduct of these 
proceedings — We now do so. 

In my view, the reasons and material advanced by 
the applicants in support of their claim to extend the 
ordinary hours of work from 1.00 p.m. to 5.00 p.m. 
on Saturdays for employees subject to the "Shop 
and Warehouse (Wholesale and Retail Establish- 
ments) State" Award (except in the case of 
Exempted Shops and establishments North of the 26 
degree of South Latitude) for the limited duration of 
extended hours of trading permitted by the 
"America's Cup Yacht Race (Shopping Hours)" 
Act 1986 do not justify such a substantial change to 
the long established pattern of ordinary working 
hours presently prescribed by the award and which 
have not been seen to be in need of variation by the 
applicants previously despite the existence of similar 
extended hours of trading in some Holiday Resorts 
and the North West of the State for some years. 
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Additionally I consider that the applicants have 
not discharged the onus placed upon them by the 
"Principles" and the tenor of those "Principles" as 
enunciated by the Commission in Court Session in 
General Order Matter No. 461 of 1983 and 
continued by General Order Matter No. 261 of 
1986. 

Accordingly I would uphold the preliminary 
submissions of the respondent and the submissions 
of the Trades and Labor Council and the 
Honourable Minister for Employment and Training 
and Industrial Relations and determine the 
application by an Order of dismissal. 

My full reasons for decision will be published 
later. 

In summary, it is the unanimous decision of the 
Commission in Court Session that the application 
be dismissed and there will be an Order to that 
effect. 

The "America's Cup Yacht Race (Shopping Hours)" 
Act 1986 (the America's Cup Act) was assented to on the 
29th day of October 1986 and provides so far as it is 
relevant to these proceedings that: 
* It shall come into operation on the 1st day of 

November 1986. 
* It shall expire on the 15th day of February 1987. 
* Notwithstanding, anything contained in the 

Factories and Shops Act 1963. 
(a) A shop other than a shop that is a filling station 

is not required to close on Saturdays until 5.00 
p.m. in lieu of 1.00 p.m. 

(b) "Small shops'' may employ four persons in lieu 
of two persons. 

(c) Shops not registered as "small shops" shall be 
deemed to be "smaU shops" if the articles or 
goods exposed for sale therein are any of those 
allowed to be sold in "small shops" as defined 
in section 88 (2) (b) of the Factories and Shops 
Act 1963. 

(see Exhibit A.) 
At the outset of proceedings the applicants sought and 

were granted leave to vary their application by 
substituting 5.00 p.m. for 6.00 p.m. as the time until 
which ordinary hours of work may be performed on 
Saturdays during the life of the "America's Cup" Act. 

Further during the proceedings the applicants 
informed the Commission that they did not wish their 
application to relate to that area north of the 26 degree 
Parallel of South Latitude and in which area trading 
hours are not regulated by the Factories and Shops Act 
and many retailers have traded on Saturday afternoons 
for some years. 

In opening their submissions the applicants stated that 
the application was to be considered only in the context 
of the circumstances of the "America's Cup" Act and its 
limited life and not as a forerunner to or for any general 
deregulation of trading hours as recommended by the 
"Kelly Report" despite what some people may have said 
in various media releases. It was not intended to be a test 
case. (Transcript notes of proceedings p. 171.) 

They drew support for the purposes of the "America's 
Cup" Act by reference to the second reading speech of 
the Leader of the House when introducing the Bill for 
that Act and which reads inter alia 

The object of this Bill is to provide the 
appropriate retailing environment enabling that 
industry to contribute to and share in the benefits 
that the America's Cup Defence is expected to bring 
to the State. The commencement of the period is 
proposed as 1 November 1986. 

The unprecedented demands of the tourism 
industry, the requirements of resident consumers, 
and the statutory rights of small business were 
factors contributing to the preparation of this Bill. 
Submissions from retailing associations, Chambers 
of Commerce, and unions were considered. 

The Bill provides for all classes of shops to trade 
to 5.00 p.m. each Saturday between 1 November 
1986 and 14 February 1987. Sunday trading by 
smaller retailers has been enhanced by relaxation of 
staffing limits formerly imposed upon those 
enterprises. An increased number of essentially 
smaller businesses will thus have the opportunity to 
service consumers' demands on Sundays during the 
life of this Bill. 

Indivisual retailers who exercise their option not 
to trade during the extended hours provided by the 
Bill are afforded legislative protection from those 
provisions of tenancy or lease agreements which 
may otherwise force them to trade. 

Authority to modify specific Acts or related 
provisions of Acts is vested in ministerial authority 
as a contingency mechanism for unforeseen circum- 
stances or emerging situations. 

The Bill is related to the unprecedented circum- 
stances surrounding the staging of the America's 
Cup defence. A sunset clause has accordingly been 
provided for the Bill to expire on 15 February 1987. 

I commend the Bill to the House. 
(My emphasis.) {Hansardl-XQ-TMi) p. 2745.) 

The award under review the "Shop and Warehouse 
(Wholesale and Retail Establishments) State" Award 
No. 32 of 1976 as varied prescribes that the ordinary 
hours of work shall be worked as follows in retail 
establishments (wholesale establishments are not subject 
to this application except where they operate in 
conjunction with retail establishments and nor are 
Exempted Shops.) 

(2) Retail Establishments (Other than "Late 
Night Trading Shops" and "Exempted Shops" 

(a) Shop Assistants, Demonstrators or 
Window Dressers: Between 7.00 a.m. and 
6.00 p.m. on Monday to Friday inclusive 
and between 8.00 a.m. and 1.00 p.m. on 
Saturday. 

(b) Storemen, Packers and Despatch Hands: 
Between 7.00 a.m. and 6.00 p.m. on 
Monday to Friday inclusive and between 
7.20 a.m. and 1.00p.m. on Saturday. 

(3) Wholesale and Other Establishments (Other 
than Late Night Trading Shops and Exempted 
Shops) 

(a) The starting time shall not be earlier than 
6.30 a.m. and the finishing time not later 
than 6.00p.m. Monday to Friday inclusive 
and 7.30 a.m. and 1.00p.m. on Saturday. 

(4) Late Night Trading Establishments — 
(a) Retail Establishments 

Between 7.00 a.m. and 6.00 p.m. Monday 
to Friday. 
Between 8.00 a.m. and 1.00 p.m. on a 
Saturday provided that the ordinary hours 
applying on the date of late night trading 
shall be between 8.00 a.m. and 9.00 p.m. 

(My emphasis.) (66 WAIGp. 230 at pp. 231 and 232) 
In the case of "Exempted Shops" — defined in the 

award as 

Clause 6.—Definitions. 
(7) Exempted Shops: Whenever the words 

"Exempted Shops" appear in this award they shall 
be deemed to refer to shops designated in Schedule 
"A" of this award or designated as exempted, 
privileged or small shops under the Factories and 
Shops Act 1963 as at and in force on the 30th day of 
March 1973. 

(64 WAIG p. 2040 at p. 2041.) 
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Schedule "A" of the award so referred to in that 
definition reads as follows 

Schedule "A". 
Bakers Shops 
Confectioners 
Cooked Meat Shops 
Fish Shops 
Fruit Shops 
Milk Shops 
Newsagents Shops 
Railway Book Stalls 
Refreshment Shops 
Stationers and Booksellers 
Tobacconists 
Vegetable Shops 
Premises in respect of which a "Store Licence" has 
been issued under the Liquor Act 1970. 
Small Shops as defined in section 88 of the Factories 
and Shops Act 1963. 

(64 WAIG p. 2040 at p. 2054.) 
The ordinary hours of work may be performed under 

the award as follows 
(5) Exempted Shops: Subject to the provisions of 

subclause (1) of this clause, the hours of work in 
Exempted Shops shall be worked to suit the 
convenience of the employer 's business Monday to 
Saturday inclusive. 

(64 WAIG p. 2040 at p. 2044.) 
The applicants seek to implement their claim that in 

"retail establishments" generally the hours between 1.00 
p.m. and 5.00 p.m. on Saturday afternoons during the 
life of the "America's Cup" Act become ordinary hours 
of work for employees employed in such establishments 
by replacing the existing Clause 29A.—Additional Rates 
for Saturday Afternoon Work (and which needs to be 
read in conjunction with the existing Clause 29.— 
Additional Rates for Saturday and Late Night Trading 
Work) with a new Clause 29A.—Saturday Afternoon 
Work. 

The existing Clauses 29.—Additional Rates for 
Saturday and Late Night Trading Work and 29A.— 
Additional Rates for Saturday Afternoon Work read as 
follows, so far as they are relevant to this application. 

29.—Additional Rates for Saturday and Late 
Night Trading Work. 

(1) Non-Late Night Trading. 
(a) Except as provided in subclause (2) of this 

clause, hours of work performed before 12 
noon on Saturday (except in the case of 
casual workers employed on Saturday 
morning only in any week) shall be paid 
the following amounts in addition to 
ordinary rates: 

$ 
in the case of adult workers 2.50 
in the case of junior workers 2.00 
or for each week of any cycle of 
two consecutive weeks 
in the case of adult workers 1.25 
in the case of junior workers 1.00 

(b) In addition to the above all ordinary hours 
of work performed on a Saturday after 12 
noon shall be paid for at the rate of time 
and one quarter. 

(c) ... 
(2) Late Night Trading. 

(c) Full-time and part-time workers employed 
in ordinary time on a Saturday or during 
the hours of late night trading shall be paid 
25 per cent in addition to the ordinary 
hourly rate of wage prescribed in this 
award. 
Provided that the additional payment 
prescribed in this paragraph shall not be 
less than $2.50 in the case of adult workers 

or $2.00 in the case of junior workers for a 
work period of three hours. 

(b) In addition to the payment prescribed in 
paragraph (a) hereof a full-time worker 
who is employed in ordinary hours on a 
Saturday and during the hours of late 
night trading in any one week shall be paid 
the sum of $2.00. 

(c) This subclause does not apply to casual 
workers. 

(My emphasis.) (64 WAIG p. 2040 at p. 2050.) 
29A.—Additional Rates for Saturday Afternoon 

Work. 
(1) Any worker (full-time, part-time or casual) 

employed between 12 noon and 1.00 p.m. on 
Saturdays in ordinary time shall be paid a loading of 
50 per cent in addition to ordinary rates as 
prescribed by Clause 28.—Wages of this award. 

(2) . . . 
(My emphasis.) (66 WAIG p. 230 at p. 232.) 

That clause was inserted in the award by Order No. 130 
of 1985 of 20 December 1985 and which Order contained 
the variations effected to introduce the 38 ordinary hours 
working week from the 1st day of March 1986 and those 
variations included the extension of the spread of 
ordinary hours of work on a Saturday from 8.00 a.m. to 
12 noon to 8.00 a.m. to 1.00 p.m. and was one of the 
concessions or trade offs agreed to by the union 
respondent to this application, to obtain that reduction 
in the ordinary weekly hours of work [see 66 WAIG p. 
229 at p. 230 — item (3)]. 

Summarised those provisions read in conjunction with 
the provisions of Clause 3.—Hours of the award, and 
reproduced earlier in these reasons for decision, provide 
that on Saturdays [except in the case of establishments in 
the Municipality of the Shire of Mandurah and in which 
Wednesdays are transposed for Saturdays — Clause 
9.—Hours subclause (2) paragraph (c) — 66 WAIG p. 
230 at p. 232 and "Exempted Shops") ordinary hours of 
work may be worked between 

(a) Retail Establishments 8.00 a.m. and 1.00 p.m. 
in the case of Shop Assistants, Demonstrators and 
Window Dressers and 7.20 a.m. and 1.00 p.m. in the 
case of Storemen, Packers and Despatch Hands. 

(b) Wholesale Establishments 7.30 a.m. and 1.00 
p.m. 

Ordinary hours of work performed within those 
spreads of hours on Saturdays attract an additional rate 
of $2.50 in the case of adult workers and $2.00 in the case 
of junior workers or 25 per cent depending on whether or 
not late night trading is utilised, for all work up to 12 
noon and a loading of 50 per cent between 12 noon and 
1.00 p.m. 

(The rates of wages for casual employees are separately 
prescribed in Clause 7.—Casual Workers of the award — 
64 WAIG p. 2040 at p. 2042 but they do not receive the 
Saturday loadings as summarised except in specified 
circumstances.) 

By virtue of subclause (9) of Clause 13.—Overtime 
(a) Except in the case of Shops in the Shire of 

Mandurah and Exempted Shops, work performed 
on Saturday after 1.00 p.m. shall be paid for at the 
rate of double time. 

(b) all overtime, worked after 12 noon on 
Saturday shall be paid for at the rate of double time. 

(66 WAIG p. 230 at p. 232.) 
Ordinary hours of work in "Exempted Shops" after 

12 noon on Saturdays is paid for at the rate of time and 
one quarter, ordinary hours before 12 noon being paid 
for in the same manner as "non exempted shops" [64 
WAIG p. 2040 at p. 2050 — Clause 29.—Additional 
Rates for Saturday and Late Night Trading Work — 
subclause (1) paragraphs (a) and (b)]. 
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The applicants' new wording for Clause 29A.— 
Additional Rates for Saturday Afternoon Work, from 
the amended claim is as follows: 

Clause 29A.—Saturday Afternoon Work. 
Except in the case of Exempted Shops and subject 

to subclause (6) hereunder, the following provisions 
shall apply to establishments which trade between 
I.00 p.m. and 5.00 p.m. on Saturday, in accordance 
with the America's Cup Yacht Race (Shopping 
Hours) Act 1986 namely: 

(1) Ordinary hours of work shall be permitted 
between 1.00 p.m. and 5.00 p.m. on Saturday, in the 
case of full-time, part-time and casual employees. 

(2) Where work is performed by such employees 
between 12 noon and 5.00 p.m. on Saturday it shall 
be payable at a loading of 25 per cent in addition to 
the ordinary rate prescribed by Clause 28.—Wages 
of the Award. 

(3) The provisions of subclause (4) Late Night 
Trading Establishments of Clause 9.—Hours, shall 
be deemed to apply to the whole of Saturday. 

(4) The provisions of subclause (1) of Clause 
II.—Meal Times shall be deemed to apply to 
Saturday. 

(5) The provisions of subclause (2) of Clause 
8.—Part-Time Workers shall have no effect during 
the period 1 November 1986 to 14 February 1987. 

(6) The provisions of this clause shall replace the 
provisions of the following clauses, but only in so 
far as they may be inconsistent, namely: Clause 7.— 
Casual Workers, Clause 9.—Hours, Clause 13.— 
Overtime and Clause 29.—Additional Rates for 
Saturday and Late Night Trading. 

In essence those provisions will provide that during the 
life of the "America's Cup" Legislation 
* Ordinary hours of work will be extended beyond 

1.00 p.m. until 5.00 p.m. on Saturdays 
and 

* A loading of 25 per cent in addition to the ordinary 
hourly rate will be payable in lieu of the existing 
overtime rate of double time for work after 1.00 
p.m. and the 50 per cent loading for work between 
12 noon and 1.00 p.m., on Saturdays. 

Those changes are to relate to all classes of employees, 
full-time, part-time and casual employees employed 
subject to the award within the State below the 26th 
parallel of South Latitude. 

In the applicants' submission those changes were not 
contrary to the views expressed by the Commission in 
Court Session in the State Review of National Wage 
Decision 1983 — General Order Matter No. 461 of 1983 
and which reads inter alia 

However, apart from the fact that the unions may 
be reasonably confident that "pernicious" claims, 
even if made, would be unlikely to be granted by the 
Commission, the Commission recognises the 
propriety of subjecting to tests of a kind similar to 
those which will apply to claims by unions during 
the duration of the principles, any claim by an 
employer to worsen conditions. As a general rule we 
think that any such claim by an employer during 
that period ought to be refused unless the proposed 
changes are shown to be necessary and are, on 
balance, to the advantage of the employees 
immediately concerned. 
(My emphasis.) (63 WAIG p. 2207 at p. 2209.) 

[That view was endorsed by a Commission in Court 
Session in General Order Matter No. 261 of 1986 of the 
9th day of July 1986 (66 WAIG p. 1139 at p. 1141).] 

In so submitting the applicants contended that the 
changes sought were not for the purpose of "worsening 
conditions" for its own sake but to transform or 
restructure the provisions of the award to meet changed 
circumstances, and which had occurred because of 
action external to those of the applicants themselves, to 
wit the Parliament by its "America's Cup" Act. 

The applicants readily acknowledged that the results 
of the changes would notionally reduce the remuneration 
to be received by employees who will work on Saturday 
afternoons, during the life of that legislation (bearing in 
mind that the majority of employees do not presently do 
so any how) compared with the existing overtime 
structure of the award provisions. To that extent the 
applicants were not unaware of the possible appropriate- 
ness, although they did not pose it in their application, of 
a "no reduction or savings provision" visa vis that which 
accompanied the introduction of the 50 per cent loading 
in lieu of double time for work performed between 12 
noon and 1 .(X) p.m. by part-time or casual employees, in 
the 38 hour week variation (See 66 WAIG p. 230 at p. 
232). 

It was not illogical the applicants submitted to remove 
any overtime rate from hours of work which become 
ordinary hours of work and not overtime hours. 

For the employees concerned the applicants see the 
claimed variation as an advantage to those for whom it 
will mean additional hours of employment, existing 
casual employees and new casual employees and no 
disadvantage for full-time employees who will be 
receiving the same additional payment for ordinary 
hours of work on Saturday afternoons as they do on 
Saturday mornings. 

In concept the applicants submitted that the claimed 
extension of ordinary hours of work beyond 1.00 p.m. 
on Saturdays to 5.00 p.m. on Saturdays was to parallel 
trading hours with working hours and directed our 
attention to the last occasion upon which trading hours 
had been substantially altered, namely late night trading. 

In that event in 1978, the Factories and Shops Act 
Amendment Act No. 13 of 1978 was assented to on the 
16th day of May 1978 and introduced the ability for 
shops to remain open for business after the pre-existing 
time of 6.00 p.m. until 9.00 p.m. on Thursdays. 

On the 19th day of May 1978 the Commission by the 
consent of the parties varied the award to extend the 
period in which ordinary hours of work may be per- 
formed on Thursdays from 8.00 to 6.00 p.m. to 8.00 to 
9.00 p.m. (58 WAIG p. 698 at p. 699). 

To paraphrase the applicants, it was like a theorem, 
given a certain situation, therefore a particular result 
must logically follow, and the "America's Cup" Act was 
the certain situation and the claimed variation the logical 
result. 

For the purpose of informing us of the extent to which 
retaUers may choose to avail themselves of the extended 
trading hours on Saturdays during the life of the enabling 
legislation the applicants submitted Exhibits "C" and 
"D" — Questionnaire and Results of a Survey on 
Saturday Afternoon Trading. 

There were 161 respondents to this Survey (a 12 per 
cent return) and we were told that the predominant 
response was from small retailers. 

The results of that survey showed that of the 
responding retail establishments 60 intended to trade on 
Saturday afternoons if the applicants' claimed variations 
were allowed and 65 did not. 

On the basis of trading on Saturday afternoons under 
existing award conditions 28 said they would and 95 said 
they would not. The applicants draw the conclusion from 
those results that there was a sufficient demonstration of 
intent in the retail industry to trade on Saturday after- 
noons to justify the variations to the award sought by 
them. 

From the survey the applicants considered that the 
employees to be employed on Saturday afternoons 
would be drawn equally from full-time and casual 
employees and to a much lesser extent part-time 
employees. The applicants acknowledged that there may 
be difficulties in expecting all existing full-time 
employees to work on Saturday afternoons and 
envisaged some means of satisfying the respondent on 
that score. 
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To support the claim to extend the spread of ordinary 
hours of work the applicant referred us to matter No. 23 
of 1955, an application for a new award for 
Pharmaceutical Chemists and in which certain employers 
operating "late night chemist shops" sought the award 
to provide for ordinary hours of work on Saturdays, 
Sundays and all evenings. 

Those claimed provisions were resisted by the union 
and the majority of retail pharmacists. 

In its reasons for decision of the 9th day of May 1966 
the Commission said inter alia: 

In a consideration of what should constitute the 
scope of the ordinary hours that may be worked in 
this industry and the concomitant question of the 
compensatory rates, if any, to be prescribed for 
work performed during certain hours which in other 
situations could be regarded as abnormal, the 
Commission must have regard not only for the 
competing interests of the parties in these pro- 
ceedings but also to the interests of the public. 

I believe that due account should also be taken of 
the legislative intent that is in the restrictive 
provisions regulating the opening and closing of 
chemists and druggists' shops expressed in section 
89 of the Factories and Shops Act. 
(My emphasis.) (46 WAIG p. 604 at p. 606.) 
and 

I have given careful consideration to the 
respective submissions of the parties and the 
evidence and have reached the conclusion that there 
is a sufficient demand for services to warrant 
ordinary hours of work to be extended beyond the 
hours currently prescribed. I consider on the 
evidence, provisions should be made permitting the 
spread of ordinary hours to be extended but not 
beyond 11.00p.m. on any day. 
(My emphasis.) (46 WAIG p. 604 at p. 607.) 

The hours clause prescribed in the resulting award 
provided as follows: 

10.—Hours and Overtime. 
(1) The ordinary hours of work shall not exceed 

40 per week and except as provided in (2) hereof 
shaU be worked between the hours of 8.30 a.m. and 
6.00 p.m. Monday to Friday (both inclusive), and 
8.30 a.m. and 12 noon on Saturdays. 

(2) Notwithstanding anything in this award to the 
contrary, an employer may require a worker to work 
the ordinary 40 hours within and/or outside the 
spread of hours referred to in (1) hereof subject to 
the following conditions: 

(a) All ordinary hours worked between 6.00 
p.m. and 11.00 p.m. Monday to Friday 
(both inclusive) shall be paid for at an 
extra 10 per cent. 

(b) All ordinary hours worked on Sundays 
shall be paid for at an extra 50 per cent. 

(c) The minimum period of ordinary hours 
which shall be worked or paid for outside 
of the spread of hours referred to in (1) 
hereof shall be five hours on any day 
except in the case of casual workers. 

(3) All ordinary hours worked on Saturdays up to 
12 noon shall be paid for at an extra 25 per cent, and 
for all ordinary hours after 12 noon shall be paid for 
at an extra 50 per cent. 
(My emphasis.) (46 WAIG p. 611 at p. 612.) 

I consider it appropriate to remark here and now that 
whilst the Commission's so expressed views may be 
appropriate as a general test of the claims before it and 
before us I do not consider the circumstances of that 
matter analogous to the matter before us. 

Having been involved in the 1966 matter I feel entitled 
to observe that whether the public should have greater 
access to prescription facilities and general pharmaceu- 
ticals involving the employment of persons at "unusual 
hours" at ordinary rates of wages is quite a different 

question from whether retailers should in their election 
to utilise the special opportunity to extend their 
merchandising and sales potential, have the same 
provisions. 

The applicants next dealt with the question of the 
appropriate compensatory loading for work in ordinary 
hours on a Saturday afternoon. 

They took us firstly to the existing provisions of the 
award highlighting the fact that a loading of 25 per cent is 
prescribed for full-time employees working ordinary 
hours on a Saturday morning and for all employees in 
Exempted Shops who work ordinary hours at any time 
on Saturday mornings or afternoons. 

They submitted that the 50 per cent loading for the 
period 12 noon to 1.00 p.m. on Saturdays should be 
viewed as an interim or transition provision agreed to 
phase in the 38 hour week without prejudice to its 
reconsideration at a later date. 

■ That such is the case is borne out by reference to the 
Commission's reasons for decision in that matter and in 
which it recorded the offsets sought by the employers and 
the union's response thereto. 

Item (3) of those offsets reads: 
(3) The period 12 noon to 1.00 p.m. on a 

Saturday be treated as ordinary hours and attract a 
penalty of 50 per cent (such proposal to be without 
prejudice to the question of appropriate Saturday 
work penalty arising out of any future alteration to 
trading hours) 
(My emphasis.) (66 WAIG p. 229 at p. 230.) 
and 

The union responded by agreeing to six albeit with 
qualification to some and they are items (1), (5), (6), 
(8) and (9). 
(My emphasis.) (66 WAIG p. 229 at p. 230.) 

That provision as inserted in the award by the 1986 38 
hour week variation Order, was as I have mentioned 
earlier in these reasons for decision accompanied by a 
"No reduction clause" for those employees who had 
been in receipt of the overtime rates for work between 12 
noon and 1.00 p.m. at the date of operation of the Order, 
namely 1 March 1986. 

The applicant said that such a provision would be 
necessary if their present claims were allowed namely: 

So what we are saying in essence is that that no 
reduction situation would still have to apply for that 
one hour but hopefully if this Commission awards 
as we seek that time and a half which is now there 
will be time and a quarter. 

(Transcript Notes of Proceedings p. 64.) 
By Exhibit F — History of Saturday Work Clause — 

the applicants traced the manner in which work in 
ordinary hours on Saturdays had developed since its 
introduction into the award (its predecessors) by the 
consent of the parties in December 1962 as a loading of 
25 per cent' 'for all ordinary hours of work performed on 
a Saturday". 

The applicants pointed out that whilst the nature of 
the loading had changed for some retail establishments 
over the years it had remained constant for employees in 
"Exempted Shops" and reference to the "Kelly Report" 
showed that such shops constituted circa 19 per cent of 
all retail establishments in the State employing circa 19 
per cent of all employees engaged in the retail industry, a 
not insignificant factor in the applicants view to support 
their proposition that a loading of 25 per cent is an 
appropriate and time test compensatory loading for 
ordinary hours of work on Saturdays, mornings and 
afternoons. 

That situation is to be contrasted in the applicants' 
submission with the proposition that work on Saturday 
afternoons during the extended trading hours permitted 
by the "America's Cup" Act should continue to be 
treated as overtime hours at overtime rates of wages. 

In the applicants' view the fact that the latter situation 
now prevails for retailers north of the 26th parallel of 

53991—3 
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South Latitude (and for which area the hours of trading 
are not regulated at all) and retailers operating under the 
"Holiday Resort" provisions of the Factories and Shops 
Act on Saturdays and/or Sundays, should not be taken 
as a precedent or a barrier to the granting of the claims 
now before us. 

To demonstrate that the 25 per cent loading is a 
compensatory loading (and to be distinguished from pro- 
hibitive or deterrent penalties such as overtime rates) the 
applicant referred us to the reasons for decision of the 
Commission in matter No. 692 of 1963, of the 30th day 
of April 1964. In those reasons for decision the 
Commission said, inter alia: 

In the examination of their jurisdiction under the 
regulations, the Court discussed the usage and 
interpretation of the terms "penalty rates" and 
"shift rates" (CAR 58, pages 615-616) and 
distinguished rates awarded as deterrents and rates 
that were compensatory. It was this compensatory 
factor, I believe, that formed the compelling 
consideration that motivated the Conciliation 
Commissioner in the Restaurant, Tearooms and 
Catering Award when awarding weekend penalty 
rates to a relatively large group of workers who are 
engaged in a similar class of work to those who are 
included in the award under review. 

The application of the concept expressed in the 
decision of the Restaurant, Tearooms and Catering 
Award has since been reflected in its extension to 
many other industries involving hotel and club 
workers, shop assistants, retail shop butchers, and 
transport workers either by consent or by arbitral 
process. 

I have decided therefore that the compensatory 
provisions that apply to the majority of workers, 
whose ordinary working hours include Saturdays 
and/or Sundays, should now apply to workers 
under this award and accordingly the claim is 
allowed. 
(My emphasis.) (44WAIGp. 192 at p. 193.) 

The "Restaurant, Tearooms and Catering" Award 
referred to in that extract from reasons for decision was 
matter No. 7 of 1961 on the 15th day of June 1962 and 
the matters so referred to were in the following terms: 

It is well established today that the working of a 
five day week, Monday to Friday inclusive, confers 
a distinct advantage to that very large section of the 
community who now work on this basis. The extent 
to which this creates an advantage is the same extent 
of the disadvantage applying to those who are 
obliged to work on Saturdays and Sundays. The 
disadvantage applies not only to fares incurred for 
attending work on the sixth day, but also to the 
inability to join with friends and in many cases with 
other members of the family in such recreational 
pursuits that are now enjoyed by so many over the 
full Saturday. Similarly with Sundays, but in many 
cases for other reasons. Recognition that such work 
warrants compensation is now largely recognised 
throughout Australia and such compensation will 
now be expressed in this award, with the prescrip- 
tion of time and a quarter for all ordinary hours 
worked on Saturdays and time and a half for all 
ordinary hours worked on Sundays. In prescribing 
these rates I have not overlooked the fact that many 
of the workers covered by this award work in 
establishments where the majority of employees are 
Shop Assistants, who do not under the terms of the 
existing consent award receive any penalty for 
Saturday morning work. 
(My emphasis.) (42 WAIGp. 95 at p. 98.) 

The applicant next advanced the proposition that 
whilst an analysis of awards at large may reveal situations 
wherein compensatory allowances or loadings in excess 
of 25 per cent for work in ordinary hours on Saturdays 
may be found, there was not within the Commission any 
authoratative statement that a "standard" existed for 
this situation. 

In support of that proposition we were referred to the 
reasons for decision of a Full Bench in matter No. 659 of 
1980, of the 28th day of November 1980 and being an 
appeal from a decision of the Commission. 

In those reasons for decision it was said, inter alia: 
The Commission appeared to accept, as indeed 

we do that weekend penalty rates generally apply in 
this State. That does not mean that, on application 
being made, the Commission is obliged to award 
such rates unless the respondents to that application 
can satisfy it that the circumstances of employment 
in the particular industry are such that the workers 
in that industry may be distinguished from workers 
who are required to work their ordinary hours on 
Saturdays and Sundays. 

The onus rested upon the applicant to prove what 
it was1 asserting, that is, that penalty rates for work 
done on weekends in the particular industry should 
be according to standard or common prescriptions 
contained in awards of the Commission (see 
transcript reference at p. 43 of Appeal Book). That 
involved establishing the standard andjustifying the 
application of the standard to the workers 
concerned. 

The appellant relies upon the authority of Caris 
Bros Pty Ltd and Federated Miscellaneous 
Workers' Union, 58 WAIG 122. In our view that 
case is not applicable. It dealt with the obligation 
upon the Commission to follow standard provisions 
prescribed by ascendant authority (in that case the 
Commission in Court Session) unless some special 
circumstances existed which distinguished that case 
from the^generality of cases. Of course we agree with 
that, however, in that case a standard (in relation to 
annual leave) was not only recognised by the appeal 
body but found as a fact and recognised in the 
judgment of the Commission. 

In the instant case no such finding was made. The 
Commission has not been shown to be in error and 
the appeal is dismissed. 
(My emphasis.) (60 WAIG p. 2394 at p. 2395.) 

To further support their proposition that the quantum 
of the loading for Saturday afternoon work in ordinary 
hours was to be best found by reference to the award 
itself (the particular circumstances of the industry as 
referred to above) and not necessarily other industries, 
the applicants entered Exhibit H — Extracts from the 
Final Report to the Business Council of Australia by the 
National Institute of Labor Studies, April 1985, upon 
"penalty rates and the organisation of working time" 
(Chapters 8, 9 and 12). 

Pertinently the applicants drew our attention to pages 
140, 141 and 142 and those parts which read 

Price Elasticity 
In one sense loadings can be viewed as a reflection 

of price elasticities in that the loading is a measure of 
the compensation required in order for a sufficient 
number of individuals to choose to work at hours 
which they would otherwise prefer not to. The 
research clearly indicates the great variation from 
industry to industry and from individual to 
individual in preferences and the levels of 
compensation required. There are clearly cases 
where large compensations will be required in order 
to encourage sufficient numbers of individuals to 
work certain non-standard hours. On the other 
hand there are also cases where the individuals 
would prefer to work the non-standard hours which 
are available, they are unable to work standard 
hours, and any concept of compensating the 
individual for working the non-standard hours 
which are available is quite inappropriate. The 
conclusion is that to develop community-wide price 
elasticity curves and loadings is to aggregate over 
vastly dissimilar subgroups within the community. 
There is a substantial argument that loadings, where 
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they are to be applied, should be developed 
specifically for individual industries and specific 
work forces. 
Structure 

Structure in labour markets is inevitable and 
desirable. The research gives some indication of the 
most appropriate form of structure. The research 
indicates that concepts of community — or 
economy-wide price elasticities or pay loadings 
causes an aggregation over industries and labour 
forces which are vastly different in their 
characteristics. Loadings developed for one 
situation should not be universally applied to other 
situations. Loadings should be negotiated via a 
structure which is specific to individual industries 
and workforces. 
(My emphasis.) 

Drawing again on that report and Exhibit I 
"Employment in the Retail Industry of Western 
Australia, August 1986" the applicants argued that with 
the changes which have occurred in the composition of 
the work force generally and the retail industry in 
particular over the years, the employees being usually the 
standard male bread winner with a family vis a vis the 
predominant number of adult female employees and 
high proportion of students and junior employees which 
is now the case, traditional attitudes to a rigid Monday to 
Friday or Monday to 12 noon Saturday working week 
had changed providing different groups of people with 
different priorities and preferences for when they could 
or couldn't work. 

Those attitudes, priorities and preferences also 
reflected whether it was for the employee, the norm or a 
situation which required additional compensation. 

In those circumstances the applicants contended that 
they did not envisage any great difficulties in securing the 
services of casual employees for Saturday afternoon 
work and large incentives, if any at all were not needed 
by such employees to do so but repeated the prognosis 
that existing full-time employees may pose some 
problems of availability. 

In their analysis the applicants submitted that past 
decisions of tribunals such as those recorded in 

58 CAR p. 610 — The "Week End Penalties" case 
of 1947. 
129 CAR p. 239 — The Metal Trades "Shift 
Loadings Case" of 1969 and 
1972 NSW AR p. 633 — "The Shift Workers Case" 
— 1972. 

were concerned with compensating employees for work 
in the entrenched and rigid fixation with the traditional 
community recognised standard days of leisure, 
Saturdays and Sundays. 

Those standards it was submitted had been 
demonstrated to be less meaningful today to different 
sections of the community and the rates of compensation 
based on those past conceptions were to be read down in 
today's environment. 

As to the attitude of a tribunal of recent times and 
particularly in the retail industry the applicants referred 
us to the decision of the Industrial Commission of New 
South Wales in Court Session of 16 August 1985 in the 
matter of an appeal (and a reference on other matters) 
upon the rate of time and one half awarded to employees 
working ordinary hours on Saturday afternoons. 

In allowing the appeal by the employers and awarding 
a rate of time and one quarter for work in ordinary hours 
on Saturday afternoons the Commission said inter 
alia — 

Penalty rate for Saturday afternoon work 
This rate was determined by His Honour at time 

and a half, reliance being placed substantially by His 
Honour, (as earlier mentioned), on the analogy 
claimed with the weekend penalty rate prescribed in 
1972 in the Shift Workers Case for Saturday work. 

We have already discussed that analogy in relation 
to the claim for time and a half for Saturday 
morning work. 

With respect to His Honour's views we are 
satisfied, for reasons earlier discussed concerning 
Saturday morning work, that different considera- 
tions apply in this industry and that the more 
appropriate course would have been to have 
extended the rate of time and a quarter applicable to 
Saturday morning work to work on Saturday after- 
noon following the extension of trading hours on 
Saturdays. 

There is another reason which, in our view, is 
equally compelling and which would inhibit any 
approach which sought to apply a standard 
applicable to weekly shift work employees to 
Saturday work by shop employees in the retail 
industry. The evidence before us establishes that the 
extension of shopping hours into Saturday 
afternoons has not resulted generally in additional 
sales but rather in a spread of the existing level of 
sales, at added cost to the industry. The added cost 
of additional employment includes both penalty 
rates and other operating costs. Further, the success 
of Saturday afternoon opening is unevenly 
distributed. It has proved more successful in large 
shopping centres. Elsewhere in strip shopping areas 
and in a number of country areas it has met with 
limited success with closures often well before 4.00 
p.m. or complete closure on Saturday afternoons. 

We believe that there is a definite public interest in 
the added amenity of Saturday afternoon shopping 
and a direct industrial interest in the further 
employment opportunities that extended trading on 
Saturday afternoon implies. We are reluctant to 
impose a further cost burden which would 
inevitably tend to discourage Saturday afternoon 
shopping, discourage its spread and limit 
employment opportunities. 

The appeal of the RTA, with respect to penalty 
rates for weekly and part-time staff employed on 
Saturday afternoons is allowed. The rate of time 
and a quarter will, as a consequence, apply to all 
ordinary hours worked on Saturdays by weekly or 
part-time employees in general shops. 
(My emphasis.) (Roneod Decision pp. 30, 31 and 32) 

The effects of that decision were relatively short lived 
for on 6 December 1985 the Minister for Industrial 
Relations issued the "Shops (Premium Rates of Pay) 
Regulation 1985" in the following terms:— 

Awards to which this Regulation applies:— 
2. This Regulation applies to the following 

awards made under the Industrial Arbitration Act 
1940: 

(a) The Shop Employees (State) Award 
published in the New South Wales 
Industrial Gazette on 1 September 1982, as 
varied. 

(b) The Shop Employees (General Shops) — 
Interim (State) Award, published in the 
New South Wales Industrial Gazette On 19 
December 1984, as varied. 

(c) The Shop Employees (State) Award (Nos. 
1682 and 2203 of 1984) made by the 
Industrial Commission of New South 
Wales in Court Session on 16 August 1985. 

Amendment of awards:— 
3. Each award to which this Regulation applies is 

amended by inserting the following subclause 
(appropriately numbered) at the end of the clause in 
the award relating to penalty rates and loadings for 
ordinary hours worked on Saturdays: 

Notwithstanding anything to the contrary in this 
award, the following provisions apply to work on a 
Saturday after 12 noon (but without affecting the 
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rate of pay for work on holidays under this award or 
for overtime): 

(a) Weekly and part-time employees shall be 
paid for all ordinary hours worked on a 
Saturday after 12 noon at the rate of time 
and one-half; 

(b) Casual employees shall be paid for all 
hours worked on a Saturday after 12 noon 
at the rate of time and one-half of the rate 
payable to them for hours worked on days 
other than Saturdays, Sundays or holidays 
under this award; and 

(c) Fixed loadings payable to casual 
employees generally for work on a 
Saturday shall not be payable in respect of 
any hours worked after 12 noon on that 
day. 

(My emphasis.) 
{New South Wales Government Gazette No. 166 

pp. 6339 and 6340.) 
The content of that Regulation reflects in part the 

terms of an agreement which had been executed between 
the Union and nine major retailers and which is referred 
to at page 7 of the Industrial Commission of New South 
Wales in Court Session reasons for Decision referred to 
earlier (see page 7 et seq of that Roneod Decision). 

That agreement provided for the payment of time and 
one half for ordinary hours of work performed by full- 
time part-time and casual employees on Saturday 
mornings and afternoons. 

The applicants then took us to Exhibit "J", a schedule 
setting out the comparative position of retail trading 
hours on Saturday afternoons in other States of 
Australia and the rates payable for ordinary hours of 
work (where allowed) performed on those Saturday 
afternoons. 

That exhibit reveals that New South Wales is the only 
State where such trading takes place and at the rate of 
time and one half. In all other states the rate prescribed 
for any work on Saturday afternoon is an overtime rate. 
The exhibit was not the subject of any moment so far as 
the applicants were concerned being entered mainly to 
provide us with a complete background to the matter. 

The applicants then dealt with the other specifics of 
their application. 

Casual Employees. 
They explained firstly that the application sought to 

provide that the claimed rate for Saturday afternoon 
work of an additional 25 per cent in the case of casual 
employees would be applied to the ordinary hourly rate 
of wage and not the hourly rate of wage for a casual 
employee which pursuant to Clause 7.—Casual Workers 
of the award is generally (with some exceptions) the 
ordinary hourly rate of wage plus 20 per cent thereof (64 
WAIG p. 2040 at p. 2042). 

The applicants told us that it has always been the 
practice in the industry (or at least since 1978 when late 
night trading was introduced) to apply such loadings, 
such as the Saturday work loading to the "unloaded" 
hourly rate in the same manner as it was applied to full- 
time or part-time employees. 

Thus by continuing that practice for Saturday 
mornings through to Saturday afternoons there would be 
no change for or prejudice to the employees concerned, 
and it would be consistent with the applicants' proposed 
treatment for full-time and part-time employees. 

The applicants said that if the respondent wished to 
challenge that view, it bore the onus of demonstrating 
that the applicants' assertion on past practice was 
wrongly based or incorrect. 

Rosters for Full-Time Employees. 
The award presently provides that "no full-time 

worker shall be rostered to work ordinary hours on more 
than one Saturday nor more than once during the hours 

of late night trading in any roster period of two weeks" 
[paragraph (d) (ii) (bb) of subclause (4) — Late Night 
Trading Establishments of Clause 9.—Hours (64 WAIG 
p. 2040 at p. 2043)]. 

As a "defence" or "insurance" against the possibility 
that it may be suggested that only casual employees 
should be employed on Saturday afternoons the 
applicants made it clear that such a situation would be 

an unnecessary imposition upon the traditional 
rights available to an employer to determine the 
structure of his work force during ordinary hours. 

(Transcript notes of proceedings p. 136.) 
It was submitted that in some retail establishments it 

was essential that experienced full-time employees be 
available at all times in the interests of customer service. 

Having stated that position the applicants acknow- 
ledged that the existing roster limitations (as recited 
earlier) should apply to Saturday afternoons as they did 
not wish to overturn an existing practice. 

Part-Time Employees. 
The applicants seek in their application that the 

provisions of Clause 8.-—Part-Time Workers of the 
award not apply during the period of extended trading 
hours on Saturdays allowed by the "America's Cup" 
Act. 

That part of the application is directed basically to the 
provisions governing the number of part-time employees 
who may be employed by reference to the number of full- 
time employees employed in any particular 
establishment. 

The applicants explained that in their view it was 
inappropriate that the award should contain such a 
restriction upon the employment of part-time employees. 

Subclause (2) of the clause reads as follows:— 
(2) The proportion of part-time workers who may 

be employed shall not exceed — 
(a) Where no full-time worker is employed, 

one part-time worker. 
(b) Where up to two full-time workers are 

employed, one part-time worker. 
(c) Where three or more but less than five full- 

time workers are employed, two part-time 
workers. 

(d) Where five or more but less than seven 
full-time workers are employed, three 
part-time workers. 

(e) Where seven or more but less than nine 
full-time workers are employed, four part- 
time workers. 

(f) Where nine or more but less than 11 full- 
time workers are employed, five part-time 
workers. 

(g) Where 12 or more full-time workers are 
employed one part-time worker may be 
employed for each two full-time workers. 
(64 WAIG p. 2040 at pp. 2042 and 2043.) 

However whilst the applicants did not envisage the 
employment of vast numbers of part-time workers they 
do believe that the existing restrictions had virtually 
totally discouraged the employment of such persons and 
that the period of extended trading hours on Saturdays 
provides an "excellent opportunity for the whole 
question of part-time employment whether or not there 
are any real prospects for it, to be allowed to work itself 
through and hopefully provide an indication to all of us 
as to whether or not for the future there are grounds for 
the complete disabandonment of proportionate 
provisions . . . We do not seek to take it any further by 
way of submissions and the like" (Transcript notes of 
proceedings p. 140). 

The evidence adduced by the applicants in support of 
their application was firstly from the employee and 
industrial relations manager of a leading department 
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store which operates both in the metropolitan area and at 
.country centres. We were told that: 

* All its stores in the metropolitan area would trade on 
the first Saturday afternoon and future trading on 
those afternoons would depend upon the outcome 
of the application now before us. 

* Its country stores will not be trading on Saturday 
afternoons. 

* Exhibit K — An estimate of Store Performance with 
extended trading hours on Saturdays was produced 
and this indicated that:— 
(a) Seven of 11 stores would trade profitably at the 

rate of 25 per cent or 50 per cent extra for 
ordinary hours of work on Saturday afternoons 
(albeit marginally in country stores 
particularly). 

(b) Four of 11 stores would trade profitably at the 
rate of double time for hours of work on 
Saturday afternoons. 

* This witness had conducted an investigation in New 
South Wales into the effects of extended hours of 
trading on Saturdays in that State and found that 
the general effect had been to decrease takings on 
Mondays, Tuesdays and Wednesdays (about 11 per 
cent each day), a decrease in those of the principal 
night of late trading, Thursdays, by circa two per 
cent and an increase on Saturdays commensurately 
by circa 35 per cent. 
It was his view that that experience would be 
repeated in this State. 

* To man the stores which will open on Saturday 
afternoons, volunteers from all classes of 
employees, full-time, part-time and casuals will be 
utilised. 
In the event that sufficient full-time employees do 
not make themselves available casuals or part-time 
employees will be called for. (Full-time employees 
were essential in areas where specialist product 
knowledge was required) Full-time employees with 
practical difficulties would be accommodated by 
alternative arrangements, unless the problem 
reached huge proportions. 

* The stores would trade until4.30p.m., experiencein 
New South Wales suggesting that trade would 
diminish or evaporate by that time. 

* The New South Wales investigation demonstrated 
no objection by employees to working on Saturday 
afternoons. 

* No difficulties were envisaged in recruiting 
employees as there was a constant stream of job 
applicants seeking either part-time or casual 
employment. 

* In New South Wales in some stores, special 
arrangements have been made for some specialist 
staff, e.g. Furniture Departments to encourage full- 
time employees to work on Saturday afternoons, 
such as four day weeks. 

The applicants' next witness was the employee 
relations manager of a leading supermarket handling 
general merchandise, food and liquor. 

He told us that 
* They operate 52 supermarkets in Western Australia. 
* 70 per cent of the employees are casual employees 

and 30 per cent full-time employees. 
* It had been decided to open all of the supermarkets 

on Saturday afternoons for the full period allowed 
by the "America's Cup" Act, regardless of the rate 
of wages to be paid in order to gauge the impact of 
such trading. 
It was expected that some supermarkets may 
struggle to break even or may lose money, 
particularly those in some country areas. 

* Like the previous witness, he told us that it was 
expected that there would be a change in the retail 
shopping pattern with Saturday afternoon trading, 

there being a drift from Thursday nights and 
Saturday mornings to Saturday afternoons. 

* His organisation utilises the services of full-time 
employees Mondays to Fridays (both inclusive) and 
casual employees on Thursday evenings and 
Saturday mornings. 
On Saturday afternoons the stores will be manned 
by those casual employees who volunteer to work on 
those afternoons and that will be the case in other 
stores associated with that organisation. 
No difficulty was envisaged in obtaining the services 
of such employees in the light of experience with 
Thursday evenings and between 12 noon and 1.00 
p.m. on Saturdays at the rates presently prescribed 
by the award namely 25 per cent and 40 per cent. 

* Very few part-time employees are employed but if 
the restrictive proportion provisions were relaxed 
the organisation may look to that class of employee 
in the very long term. 

The next witness presented to the Commission was the 
personnel manager of a large department store that 
specialises in fashion goods. 

This witness told us that 
* Initially it will open all of its stores for Saturday 

afternoon trading and will review that decision from 
week to week in the light of the trading experience. 
The success of the application now before us would 
make a decision now to trade during the whole of 
the "America's Cup" period more than likely. 

* The experience of trading in one holiday resort on 
Sundays and Saturday afternoons had not been 
encouraging as a continuing practice from a trading 
and financial return viewpoint. 

* The prognosis for this type of store, upon the past 
experience of a similar store in the eastern states 
with Saturday afternoon trading was of no increase 
in returns and the expenditure by consumers shifting 
from other days of the week to Saturday afternoons, 
thus the store was open for trading longer for the 
same return. 

* It was proposed to utilise the services of its casual 
employees who work on Saturday mornings on 
Saturday afternoons, and the majority of those 
employees had inciated a willingness to so work 
whatever the rate of wage may be. 

* No employee would be disadvantaged if he or she 
was not willing to work on Saturday afternoons. 

The applicants next witness was the senior personnel 
officer of a large retail hardware group which is also 
engaged in the timber industry. 

He told us that 
* It was the group's intention to open for trading on 

Saturday afternoons throughout the period of the 
"America's Cup" Act, subject to an ongoing week 
to week review of financial performance. 
It was not expected that the America's Cup activity 
would generate new customers. 

* Because of the experience necessary in product 
knowledge of the many items available in its stores it 
employed a mixture of full-time and casual 
employees on each trading day. 
It was intended that that mixture would obtain on 
Saturday afternoons and it was not expected that 
there would be difficulties in arranging that staffing. 

* The stores will not insist upon any individual 
working against his or her will and no such employee 
would be disadvantaged as a result thereof. 

The applicants' final witness was the proprietor of a 
retail store specialising in luggage and leather goods. 

He told us that 
* He employed two full-time, one part-time and one 

casual employee and that was the regular level of 
staffing. 
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* He intended to adopt "a wait and see" approach to 
trading on Saturday afternoons but would open for 
such trading if all other retailers did so. 
His experience with extended hours of trading in 
past years did not provide optimistic expectations 
for that now allowed under the "America's Cup" 
Act. The rate for Saturday afternoon work as 
claimed by the applicants may make the prospect 
bearable. 

* To trade on Saturday afternoon would mean that he 
would be present in the store with either the part- 
time employee or the casual employee. His full-time 
employees did not wish to work and he would not 
require them to do so. 

* He operates in a large city arcade and on his 
investigation about half of the other stores in that 
arcade intended to open for trading on Saturday 
afternoons. 

The applicants' case then closed with the request for a 
reply, should that be appropriate or necessary after the 
respondent and the interveners had presented their cases. 

The Respondent's Case. 
The respondent indicated that it would first address us 

on the question of the "Principles" and request that the 
application be dismissed. In the event that we did not 
accept that first submission the respondent would then of 
course proceed to put argument on the merits of the 
applicants' case. 

We were taken firstly by the respondent to Principle 2 
and which reads 

2. Other Claims: Any claims for improvements in 
pay and conditions other than those provided by 
Principle 1 must be processed in accordance with 
Principles 3 to 12 below. No adjustment to an award 
pursuant to Principle 1 will be made by the 
Commission unless all the unions concerned in the 
award give an undertaking that until the Commis- 
sion completes its consideration of the next National 
Wage Decision they will not pursue any extra 
claims, award or overaward, except in compliance 
with the Principles. 

(66 WAIGp. 1139 at p. 1143.) 

The respondent pointed out that whilst that Principle 
was explicit so far as unions were concerned the 
Commission in Court Session had in 1983 been equally 
explicit in its reasons for decision on the way in which the 
views reflected in that Principle related to claims by 
employers. 

We were referred to those reasons for decision in 
General Order matter No. 461 of 1983 — State Review of 
National Wage Decision, 1983 of the 13th day of October 
1983 as they appear at p. 2209 of Volume 65, WAIG in 
the following terms 

On the question of commitment to the principles 
the TLC strongly urged that we should seek from 
employers a public and unequivocal commitment 
. . . that in the light of the Trade Union movement 
indicating an intention to observe the principle of no 
extra claims, employers will not seek to initiate 
pernicious claims to decrease working conditions. 

(Transcript p. 17.) 
Though we recognise the rationale behind the 

request we do not think it is practicable to insist on 
such a commitment. Indeed, we think that it may 
well be against the best interests of unions and their 
members to do so. However, apart from the fact 
that the unions may be reasonably confident that 
"pernicious" claims, even if made, would be 
unlikely to be granted by the Commission, the 
Commission recognises the propriety of subjecting 
to tests of a kind similar to those which will apply to 
claims by unions during the duration of the 
principles, any claim by an employer to worsen 
conditions. As a general rule we think that any such 
claim by an employer during that period ought to be 

refused unless the proposed changes are shown to be 
necessary and are, on balance, to the advantage of 
the employees immediately concerned. 

The two tests therein enunciated said the respondent, 
were quite clear — the award change sought was 
necessary and on balance to the advantage of the 
employees immediately concerned. 

The respondent submitted that those tests and the "de 
facto principle" which they constituted were clearly 
underlined by a Commission in Court Session in matter 
Nos. 252 and 253 of 1983 and others, applications by 
employers to reduce the additional loading on ordinary 
hours of duty on Saturdays and Sundays from 50 per 
cent to 10 per cent, when it was said inter alia 

The case for the applicant employers was directed 
at showing that the applications should proceed and 
at its conclusion the unions put that there was no 
case to answer and asked that the applications be 
dismissed. The Commission afforded the 
intervenors an opportunity to be heard and 
thereupon adjourned to consider the unions' 
submission. 

It is important in the processing of claims lodged 
pursuant to the Industrial Arbitration Act 1979 that 
the Commission, however constituted, observes not 
only the principles adopted in October 1983 but the 
basis and spirit and intent upon which such 
principles were established. Under the Act a union 
or an employer may lodge an application which 
could seek to improve, or as the case may be, worsen 
conditions of employment and any such application 
must be dealt with by the Commission in accordance 
with the provisions of the Act, and in particular 
section 26. However, in October 1983 the 
Commission in Court Session laid down a set of 
principles designed to cover the processing of claims 
during the following two years and whilst they 
remain it is not intended to depart from those 
principles. 

The principles did not call upon employers to give 
a commitment of the kind sought by the Trades and 
Labor Council but it was made clear that, as general 
rule, claims by employers to worsen conditions 
should be refused unless certain criteria were met. 

In these matters we take the view that the 
applicant employers have not discharged that onus 
nor are we persuaded that there should be a 
departure from the general rule. It follows that the 
applications may not be processed whilst the 
October 1983 Decision remains and neither of 
course may any application by an industrial union 
of workers which faUs outside the principles. 

We reject the suggestion that this Commission in 
Court Session should review the October 1983 
Decision in these proceedings. If it be thought that 
the "rules" established by that decision should be 
set aside or modified in any way the proper course 
would be to do so in proceedings under Division 3 
General Orders of Part II of the Act. In other 
words, if as is suggested the policy adopted by the 
Commission were wrong in principle or equity, an 
endeavour should be made to alter the policy in 
proceedings in which the Commission may be 
assisted by all of the persons referred to in Division 
3. 

Orders will issue formally dismissing these 
applications. 
(My emphasis.) (64 WAIG pp. 578 and 579.) 

As the respondent correctly pointed out employers 
generally had not picked up the suggestion that the 
"Principle" be varied, as a result of that decision. 

In the 1986 General Order Matter No. 261 of 1986 of 
the 9th day of July 1986 the respondent submitted, the 
Commission in Court Session re-affirmed the 1983 "de 
facto Principle" and again employers generally did not 
address the merits of it. 
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Those reasons for decisions submitted contained the 
following pertinent comments. 

The Council, while accepting the need for a "no 
extra claims" commitment from the unions, argued 
that a similar commitment should be required of 
employers that they would not seek to worsen 
conditions while the unions' commitment is on foot. 
In short, the Council said that employers could not 
expect from the trade union movement a commit- 
ment that prevents unions from seeking claims 
beyond the wage fixing principles, while employers 
were not so restrained. The Commission was 
reminded of comments which it made on this subject 
in the 1983 State Wage Case Decision and was asked 
to elevate those comments to the status of a 
principle. The commitment which the Council 
sought applied to the Government as an employer as 
well as to employers in the private sector. 

The Confederation did not address the merits of 
that proposition except to point out the 
impracticality of endeavouring to obtain a commit- 
ment from all employers in the State. It 
acknowledged, however, relevant comments which 
the Commission in Court Session made in the 1983 
Wage Case and in the Junior Workers Case, 

and 
We recognise the significance of the emphasis 

given by the Australian Commission in that 
statement. It would be naive indeedfor employers to 
expect unions to honour a "no extra claims" 
commitment if employers were given unconditional 
authority to attempt to reduce the working 
conditions of their employees. This would be quite 
contrary to the spirit of the Accord and, in our view, 
would quickly bring the centralised system for the 
fixation of wages and conditions of employment 
based on National Wage Cases to an end. 

and 
As late as July last year in the Junior Workers 

Case the Commission in Court Session was prepared 
to include a provision in awards enabling the 
payment to a junior or apprentice of a rate less than 
the award rate under certain conditions but only 
after the Commission in Court Session accepted that 
the award variation to be prescribed satisfied the 
relevant test laid down by the Commission in Court 
Session in the case quoted above (65 WAIG p. 
1331). 

We have been given no reasons in these 
proceedings why the 1983 statement of the 
Commission in Court Session is no longer 
appropriate and we propose to re-endorse it. It has 
as much application to the Government as an 
employer as it has to employers in the private sector. 
(My emphasis.) 

(66 WAIG p. 1139 at pp. 1140 and 1141.) 
The respondent then submitted that when the applica- 

tion now before us was analysed against the backdrop of 
the "Principles" it revealed quite clearly a worsening of 
conditions namely the extension of the ordinary hours of 
work for 1.00 p.m. to 5.00 p.m. on Saturdays and a rate 
of wage substantially lower than that which had applied 
for so many years in areas in which trading on Saturday 
afternoons had existed for long or short periods, and 
such changes could not the respondent submitted be seen 
by any stretch of the imagination to be to the advantage 
of the employees concerned. 

It submitted that the employment of persons employed 
in the callings of shop assistants and others in the retail 
industry have been regulated by awards of industrial 
tribunals in this state since 1918 and (Exempted Shops 
excepted) the rate for all work performed after 12 noon 
has been overtime rates, namely double time. 

As the respondent put it 
It has stood the test of depressions, World Wars 

and changes in society. It has survived without inter- 
ference through some 20 amendments to trading 

hours legislation over a period of approaching 80 
year. In that time the retail industry has expanded, 
grown, changed to cater for the shopping public. At 
no stage, until now, have employers felt the need to 
challenge that long established penalty payment. 

(Transcript notes of proceedings p. 203.) 
The extent to which trading had taken place in such 

circumstances the respondent recited as follows 
Point two: In the last 10 years in particular the 

state government has permitted regular and long 
periods of extended trading in different parts of the 
state. Just to mention a few; following 
recommendations from the Holiday Resorts 
Advisory Committee established under the 
Factories and Shops Act extended periods of trading 
for additional late nights, all day Saturday and all 
day Sunday have been allowed on a regular basis for 
the local government areas — Albany, August- 
Margaret River, Boulder, Bunbury, Busselton, 
Denmark, Esperance, Geraldton, Greenough, 
Harvey, Irwin, Kalgoorlie, Mandurah, Manjimup, 
Northampton, Rockingham and Wanneroo. In 
each of the areas governed by local councils an extra 
60 to 90 days have been permitted for the shops to 
trade, invariably Saturdays and Sundays. On each 
of those occasions the relevant provisions of the 
Shop Award have applied; double time on 
Saturdays and Sundays and double time and a half 
on public holidays. No businesses have been forced 
to close because of adherence to award rates of pay. 
In fact, looking at back minutes of the Holiday 
Resorts Advisory Committee, it becomes apparent 
that all of the areas did so well they came back in 
succeeding years for the right to trade at extended 
periods once again. 

Until now there has been no desire to challenge 
the existing award rate. 
(My emphasis.) 

(Transcript notes of proceedings p. 203.) 
I remark at this juncture that the respondent's last 

assertion is essentially correct as it relates to the whole of 
Saturday afternoon but overlooks the unsuccessful 
application by employefs in 1981 to extend the ordinary 
hours of work on Saturdays from 12 noon to 1.00 p.m. 
and for the extra hour of work in ordinary hours to so 
result to be paid for at 25 per cent extra in lieu of double 
time (61 WAIG p. 1263). 

Looking at those areas in which retail establishments 
have been allowed to trade on Saturday afternoons — 
the holiday resort centres and North of the 26 degree 
parallel of South Latitude — the respondent submitted 
that the rate which must be paid to employees working 
on those afternoons was not a matter of consequence. 

As long as the competition is keen, as long as all 
firms have the same cost particularly as long as 
externally imposed costs like gas, electricity rates or 
labour are the same the market place will determine 
the result. 

(Transcript notes of proceedings p. 205.) 
History had proven that to be the case, as earlier 

outlined, the respondent submitted and then at the rate 
of double time. A reduction of that rate would not of 
itself change the decision to trade or not to trade but 
merely reduce the employers' costs at the expense of their 
employees. 

It was inappropriate and improper the respondent 
submitted to entertain such wide ranging changes as 
contained in the employers' application for a short 
period of extended trading hours founded upon a 
particular occasion, the America's Cup Defence. 

When the Government determines its position upon 
the changes in trading hours generally recommended in 
the "Kelly Report" and if that determination results in 
an extension of trading hours, then the respondent 
stated, it will engage in proper and meaningful 
discussions with the retail industry about what award 
conditions should be effected, in the full appreciation 
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that in such a case, it will have to give way on a number of 
issues, but not in the singular and restricted circum- 
stances of the "America's Cup" legislation. 

That attitude had been conveyed to the Government 
and acknowledged by it (Exhibit 1). 

For all those reasons the respondent then requested the 
Commission in Court Session to dismiss this application. 

Those submissions were supported by the Council. 
On behalf of the Minister it was submitted that the 

initiative taken by the Government in proposing the 
"America's Cup" legislation was to free up shopping 
hours during the America's Cup programme. 

In so doing it was never the intention of the Govern- 
ment to affect in any way the working conditions of 
employees generally affected by that legislation and that 
position had been placed before the respondent. 

The Minister concurred with the respondent's view of 
the "Principles" as they relate to this application. 

Additionally the Minister submitted that any 
pronouncement by the Commission favouring the 
application in whole or in part may be prejudicial to the 
major consultations necessary and forecast between the 
parties as the result of the implementation in 1987 by the 
Government of any of the recommendations for 
extended trading hours contained in the "Kelly" report. 

Accordingly the Minister opposed the application and 
sought its dismissal. 

In reply the applicants disagreed that any positive 
results from their application would prejudice future 
negotiations upon changes to the award provisions in the 
event of a general variation to trading hours in the future 
and reiterated the applicants' denial that the application 
was merely to pre empt those matters in any way. 

Supported by the Confederation the applicants 
reiterated their views upon the "Principles" concluding 
that the application was in no way contrary to them or 
any "de facto principles" derived or arising therefrom. 
They thus opposed the motion that the application be 
dismissed on the grounds advanced by the Respondent, 
the Council and the Minister. 

My determination — Some general observations. 
In my view the application must be considered firstly 

in what I consider to be the rather narrow limits of the 
"America's Cup Yacht Race (Shopping Hourse)" Act 
1986. 

That legislation, without reading into it purposes 
which are not apparent or without reading it too 
narrowly, was grounded, to refer to the second reading 
speech of the Leader of the House (and quoted earlier in 
these reasons for decision), "to provide the appropriate 
retailing environment enabling that industry to 
contribute to and share in the benefits that the America's 
Cup defence is expected to being to the State ..." 

To so enable that industry — the retail industry — to 
so contribute to and share in those benefits, trading is 
allowed on Saturday afternoons for the life of the 
legislation and that life is related basically to the duration 
of the America's Cup Defence Programme. 

In the light of that specific charter it seems to me to be 
totally unrealistic for the applicants to say in effect "we 
want the award varied to cater for a situation in which 
any retail establishment in Western Australia may avail 
itself of that opportunity". I fail to see that the event to 
which the Legislation is directed will affect consumer 
demand in the general store in Corrigin or Salmon Gums, 
the furniture emporium in Kalgoorlie or the hardware 
store in Three Springs. 

In fact such examples could be in my view constricted 
to geographical areas less remote from Perth and 
Fremantle and prompted my question during the 
proceedings as to whether the applicants could indicate 
the areas geographically and according to types of 
merchandise where it was expected that the America's 
Cup Defence Programme would have an impact. 

It could be argued quite validly that the Legislation 
contains no such restriction but the Government had it 
tried to do so would have been faced with the same 
dilemma as that to which I have just referred — how to 
identify the areas or merchandise which will be affected 
by the event to which the Legislation is directed. 

Despite the applicants' concession during the proceed- 
ings to restrict the application to that part of the State 
south of the 26th paraUel of South Latitude, there still 
remains a vast area which in my view could not by the 
wildest stretch of imagination be affected by the special 
event and retailers in those areas should not have been 
invited to participate in the application because they do 
not have in my view any justifiable reasons to do so. 

It may be said that it was open to the Commission in 
Court Session to confine the operation of any award 
variation, geographically or by reference to specific 
parties via section 26 (2) of the Act but on the material 
before us such a distinction between retailers could not 
possibly have been made without the risk of wide 
margins for error. 

The applicants' in my view should have been specified 
retailers who could with confidence say that in their 
estimation there would be a demand on Saturday after- 
noons during the life of the special event for their goods 
and services by virtue of the "unprecedented demands of 
the tourism industry or the requirements of resident 
consumers" arising from that event. 

In essence I am saying that the scope of the application 
was misconceived and hindered what could have been an 
analysis of specific problems rather than generally broad 
and vague problems. 

It may be that the application was made the way it was 
because of the short time available to the applicants and 
that is understandable. 

It may also be the case that retailers did not want to 
create a situation wherein some were likely to obtain a 
competitive advantage over others and that is under- 
standable but "the case of the greatest good for the 
greatest number" probably militated against those who 
or which may have possessed a prima facie case for 
consideration. 

For example a large retailer of hardware had no 
expectation of increased consumer demand due to the 
America's Cup and really had no justification for being 
an applicant in these proceedings. 

Some retailers have no intention of utilising the 
services of full-time employees on Saturday afternoons 
and it may have been more palatable to the respondent 
and to the Commission in Court Session to have been 
dealing with merely the question of the appropriate rate 
of wage for casual employees working on Saturday 
afternoons during the America's Cup period rather than 
the dramatic change the applicants sought, that is to 
extend the ordinary hours of work for all employees. But 
whilst that situation can be readily isolated to the super- 
markets on whose behalf such intention was announced 
other evidence showed that in some specialist areas full- 
time employees would have to be utilised and thus their 
circumstances have to be addressed and the canvas 
merges again into a grey area, and would it be equitable 
to prohibit the use of full-time employees on Saturday 
afternoons in the interests of not only the employers but 
also those employees who would like the opportunity of 
adding to their weekly income? 

By the same token it would not seem equitable to come 
to the uninformed conclusion that there will be an 
increased consumer demand for say food and clothing 
during the period of the Cup defence but not for pianos 
or carpets and then limit any results favourable to some 
of the applicants such as supermarkets to the exclusion of 
the department stores which could not physically isolate 
their food and clothing sections from the remainder of 
their sections. Also could it be safely assumed that 
increased consumer demand would be limited to Perth 
and Fremantle or a particular radius therefrom and that 
tourists in substantial numbers will not venture beyond 
those areas? 
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All of those questions exercised my mind in grappling 
with the totality of the application and whilst the parties 
collectively with their expertise and knowledge of the 
industry may well have been able to come up with 
acceptable alternative solutions, I on the material before 
me have been unable to do so. 

The Principles. 
The tenor and intent of Principle 2 of the 

Commission's Wage Fixing Principles as they relate to 
claims by employers to worsen conditions have been well 
described in the recitation of the parties' arguments 
earlier in these reasons for decision. 

I do not classify the applicants' claims as 
"pernicious", the description used in the 1983 decision 
of the Commission in Court Session but they do seek to 
worsen an existing condition of employment by 
extending the spread of ordinary hours of work beyond 
1.00 p.m. on Saturdays, and a worsening or a reduction 
in existing conditions of work is really what the "de 
facto" principle is concerned with and decisions of 
Commissions in Court Session since the 1983 decision 
makes that obviously clear (See 64 WAIG p. 578 and 66 
WAIGp. 1139 at p. 1140). 

The tests attached to that' 'Principle'' are equally clear 
namely 

Unless the proposed changes are shown to be 
necessary and are on balance, to the advantage of 
the employees immediately concerned. 

(63 WAIG p. 2207 at p. 2209.) 
Taking the question of necessity first, it is clear from 

the cross section of the evidence before us that whether 
or not retail establishments do open for trading be it for 
their own benefit or the benefit of consumers visiting or 
resident is not dependent in all cases upon the rate of 
wage that is to be paid under the award. 

Some will open all the time, win, lose or draw, others 
will see what their competitors are going to do and others 
will open selectively according to geographic locations. 

It will be for some a question of financial performance 
or consumer demand and for some a means of gauging 
consumer reaction. 

In those cases the applicable rate of wage will be a 
determinant for some and for others of no consequence 
whatsoever. 

Accordingly it is not necessary to effect the changes 
sought by the applicants for retailing facilities to be 
available to the public on Saturday afternoons during the 
"America's Cup" period and the first leg of the test 
posed by the "Principles" is not satisfied. 

To the employees immediately concerned, those 
persons presently employed in the retailing industry the 
variations sought by the applicants can hardly be 
considered in my view, on balance, to be to their 
advantage. 

The full-time employees face the prospect of working a 
full Saturday every second week end and thus losing one 
half day of leisure time and in no sense could I describe 
that as an advantage. 

It may well be the case that as the evidence suggests, 
that the degree to which full-time employees are utilised 
on Saturday afternoons will be minimal and volunteers 
only but there is no guarantee that such will be the case in 
all cases. 

For the main class of employees it is suggested will be 
utilised on Saturday afternoons, casual employees, the 
claimed changes in working hours do not appear 
anywhere near so dramatic as such employees will (who 
from the evidence again will be volunteers) be prepared 
to work a full Saturday in lieu of one half of a Saturday 
and the reasons such persons work as casuals seem to be 
related to a means of earning or supplementing an 
income at times convenient to themselves 

To that extent those employees will not be 
disadvantaged in the general sense and may be 
advantaged in the sense of having an opportunity which 

was not previously open to them, to increase their 
earnings whatever the rate of wage happens to be. If "on 
balance" is read as "all things considered" and this was 
the pattern which would emerge in all or most retail 
establishments, I feel that the second leg of the test 
attached to this "Principle" could be satisfied. But again 
there is no guarantee that such will be the case generally 
although the breadth and size of the establishments that 
said it will be leads me to conclude that such will be the 
pattern for the majority of employees employed as 
casuals on Saturdays. 

However the two legs of the test are conjunctive and 
having concluded that the first leg of the test has not been 
satisfied the total test fails and I find that the applicants 
have not discharged the onus placed upon them by the 
"Principles" and for that reason, if for no other, the 
application will not be allowed. 

The Merits. 
I have already dealt with the defects which I perceive in 

the scope of the application and the difficulties it raises 
on a global basis. I now deal with the arguments, 
evidence and other material presented by the parties on 
the specific variations claimed by the applicants, and as 
amended by them during the course of the proceedings. 

(a) Ordinary Hours of Work. 
As the applicants submitted, the spread of ordinary 

hours of work under the award have by and large 
parallelled or reflect the hours of trading permitted by 
the Factories and Shops Act 1963 except in the case of 
establishments north of the 26th Parallel of South 
Latitude. 

Section 85 of that Act provides that 
(1) Subject to the provisions hereinafter 

contained in this Division every shop shall be kept 
closed by the shopkeeper 

(a) on Monday, Tuesday, Wednesday and 
Friday, in each week, until eight o'clock in 
the forenoon and from and after she 
o'clock in the afternoon; 

(b) on Thursday, in each week, until eight 
o'clock in the forenoon and from and after 
nine o'clock in the afternoon; 

(c) on Saturday, in each week, until eight 
o'clock in the forenoon and from and after 
one o'clock in the afternoon; 

(d) on Sunday in each week; and 
(e) on each public holiday and each public 

half-holiday. 
(Section 86 excludes "Exempted Shops" as defined 

therein from the operation of section 85) and by virtue of 
an Order made by the Minister pursuant to section 7 of 
that Act 

and published in the Government Gazette on 28 
February 1969 the Minister declared that all of the 
provisions of the Act did not apply to factories, 
shops and warehouses situated north of the 20th 
parallel of south latitude and that sections 85 to 94 
(both inclusive — i.e. all the provisions relating to 
trading hours of shops) and subsection (1) of section 
95 (closure of Shops on Public Holidays) did not 
apply to shops situated between the 26th and 20th 
parallels of south latitude. That order continued in 
effect a similar order made in 1921 which in turn had 
reflected the position that obtained under earlier 
legislation. Thus it is now the case that shops of all 
kinds in the north west of the State may be kept 
open for trade during whatever hours the 
shopkeeper desires and it has always been so. 

(Retail Trading Hours in Western Australia — 
a report by Mr E.R. Kelly Volume 1 p. 14.) 

As referred to earlier in these reasons for decision the 
award provisions relating to the spread of ordinary hours 
of work for Shop Assistants, Window Dressers and 
Demonstrators are 7.00 a.m. to 6.00 p.m. Mondays, 
Tuesdays, Wednesdays and Fridays, 8.00 a.m. to 9.00 



508 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

p.m. on Thursdays and 8.00 a.m. to 1.00 p.m. on 
Saturdays (the latter only having effect since 1986 as a 
result of the negotiated 38 hour week provisions). 

The hours of "opening" of wholesale establishments 
are not regulated, the Factories and Shops Act governing 
the hours of trading of "retail shops" only. 

Prior to the new Factories and Shops Act of 1963, its 
predecessors had mirrored trading hours of shops and 
the spread of ordinary hours of work for Shop Assistants 
explicitly. 

The repealed Act, the Factories and Shops Act 1920 
provided in section 113 as follows 

113. (1) When, in accordance with or as a result 
of any award of the Court under the Industrial 
Arbitration Act 1912-41, or of any registered 
industrial agreement which has been made a 
common rule, the shop assistants employed in the 
sale of goods in any shops, or in the principal or one 
of the principal departments of any shops, are 
required to cease work on any day at an hour earlier 
than that fixed or determined by or under this Act as 
the closing time for such shop, then the shop shall 
close on that day not later than the hourfixed for the 
cessation of work under the said award or industrial 
agreement, and shall continue closed until the time 
fixed or determined by or under this Act for the next 
opening of such shop. 

(2) This section shall not apply to any shop of a 
description mentioned in Part II of the Fourth 
Schedule. 
(My emphasis.) (The reprinted Acts of Parliament 

of Western Australia Vol 10 p. 73.) 
[I prefaced my remarks as to the manner in which the 

spread of ordinary hours of work had parallelled trading 
hours regulated by the Factories and Shops Act by saying 
"by and large" they had. It will be noted that the parties 
moved away from that pattern with the introduction of 
the 38 hour week in 1986 and on which occasions the 
spread of ordinary hours of work was extended by 
varying the starting time from 8.00 a.m. Monday to 
Friday both inclusive to 7.00 a.m. (66 WAIG p. 230 at 
pp. 231 and 232).] 

The question then becomes whether or not extended 
hours of trading permitted by the "America's Cup Yacht 
Race (Shopping Hours)" Act 1986 between the 1st day of 
November 1986 and the 15th day of February 1987 
should be considered to have the same significance as a 
variation of trading hours of general effect under the 
Factories and Shops Act. 

In my view the answer to that question is clearly no. 
A piece of short term specific purpose legislation (and 

which was not itself an amendment to the Factories and 
Shops Act) does not put into place a regular change to 
trading hours generally and can be considered analogous 
to the "permits" issued from time to time extending 
trading hours in "Holiday resorts" and for which 
circumstances employers have never sought to vary the 
award to extend the spread of ordinary hours of work to 
mirror those extended trading hours. The respondent 
clearly and quite realistically acknowledges the need to 
address changes in trading hours of universal effect and 
quite correctly in my view distinguishes the "America's 
Cup" legislation from such a circumstance. 

I have earlier in my reasons for decision distinguished 
this claim for the "Pharmaceutical Chemists" matter of 
1966 and make no further reference to its relevance to 
these proceedings. 

The appropriate rate of wage for Ordinary Hours of 
Work on Saturday Afternoons. 

Having reached the conclusion that there is no 
substantial merit in the applicants claim to extend the 

• spread of ordinary hours of work from 1.00 p.m. until 
5.00 p.m. on Saturday afternoons during the life of the 

"America's Cup" legislation it is not necessary to deal 
with the merits of the next step in the applicants' claims, 
namely that 

(2) Where work is performed by such employees 
(i.e. full-time, part-time and casual employees) 
between 12 noon and 5.00 p.m. on Saturday it shall 
be payable at a loading of 25 per cent in addition to 
the ordinary rate prescribed by Clause 28.—Wages 
of the Award. 

By virtue of my conclusion on the spread of ordinary 
hours of work the existing provisions of the Award will 
continue to operate namely Clause 13.—Overtime — 
subclause (9) — and which provides the rate of double 
time for work performed after 1.00 p.m. on Saturdays 
(except in the case of Exempted Shops and Shops within 
the Municipality of the Shire of Mandurah). 

However I consider that it would be less than fair not 
to make some comment upon the matters raised by the 
applicants' case and which in its totality was well 
researched, and logically presented by their agent. I have 
alluded to the situation wherein there may be a case to 
prescribe other than deterrent or overtime rates of wages 
for casual employees on Saturday afternoons, if for no 
other reason than that for such employees it js not a true 
overtime situation as is the case with full-time employees. 

In my view the case presented by the applicants for a 
' 'loading" les than 100 per cent wasprima facie made out 
for casual employees and may have succeeded were it not 
for the factors to which I have referred in my general 
observations on the scope of the application. 

Part-Time Employees — Proportion to Full-Time 
Employees. 

This was the only other matter of substance addressed 
by the applicants and as my recitation of the grounds 
canvassed earlier herein reveal the applicants did not put 
this question very high in the short term nature of the 
"America's Cup" legislation and those grounds were not 
of sufficient depth in my view to warrant a variation to 
the existing award provisions. 

In the final analysis, for all of the reasons expressed 
herein I conclude that the application should be 
dismissed without hearing further from the respondent. 

COMMISSIONER SALMON: (The following is an 
edited version of my reasons for decision given on 3 
November 1986.) This application before the 
Commission in Court Session was described by Mr 
Gifford as a reaction by employers in the Retail Trades 
Industry to an initiative of the State Government, that 
initiative being the passage of legislation which may be 
cited as the America's Cup Yacht Race (Shopping 
Hours) Act 1986. 

Undoubtedly the principal issue amongst several 
contained in the application is the one concerning a claim 
that time worked between the hours of 12 noon and 5.00 
p.m. on Saturdays should be paid for at ordinary time 
rates plus a loading of 25 per cent. Success for the 
Applicants' in this respect would mean the abandonment 
of the present arrangement under the Award whereby 
employees working these hours are paid double the 
ordinary rates prescribed. 

To say the least, such success would constitute a 
change of great importance, not only from the point of 
view of employers looking to their own interests, but also 
from the point of view of employees because it would 
alter arrangements of very long standing in the Retail 
Trades Industry which advantage them. 

The present state of the Award is obviously the 
mainstay of the Union's opposition to the claim. The 
status quo forms a large part of the merit of the Union's 
case and the burden of proving the case for change rests 
squarely on the Applicants. Moreover, the weight of this 
burden is enlarged through the operation of the 
Commission's Wage Fixing Principles. 

These Principles raise the public interest as an issue 
because they are part and parcel of the Commission's 
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policy in its general administration of industrial relations 
throughout the State and this policy can be destabilised 
by allowing changes to conditions which are likely to 
raise serious doubts about its efficacy and fairness in all 
cases. This observation on the Wage Fixing Principles is 
not to say that a case for a different approach to rates for 
Saturday afternoon work in the Retail Trades Industry 
would not be successful in circumstances where Saturday 
afternoon trading is permanently established as a 
commercial and social fact; indeed, the Union recognises 
the hard facts of reality in this respect and has given a 
commitment to the Commission in Court Session that it 
will negotiate seriously and in good faith with employers 
in the Retail Trades Industry should Saturday afternoon 
trading be universally introduced. But I am unable to see 
how the America's Cup Yacht Race (Shopping Hours) 
Act 1986, can be accorded more importance than that 
which it is given in the explanations to the Commission in 
Court Session on behalf of the Minister. In my opinion, 
it does not raise circumstances of such importance as 
would justify the conclusion that the Wage Fixing 
Principles are not of overriding importance in this case. 

From the foregoing statements it will be plain that I do 
not believe that a case for necessity has been made. 
However, I wish to emphasise that the Applicants are 
also required to show that the claim granted would be to 
the advantage of the employees immediately concerned. 

I am not prepared to accept that the question of 
employee advantages is answerable through considering 
arguments presented from employers' perspectives. 
Furthermore, I return to my earlier comment about a 
likely threat to the Wage Fixing Principles where doubts 
about fairness are raised. If all employees in the Retail 
Trade Industry were prepared to concede the 
inevitability of Saturday afternoon trading as a universal 
proposition, and if they were also prepared to accept 
some change in their remunerative package as a result, 
they may appear to be in a state of general agreement 
with the employers on two important issues, but it would 
not follow that employees would be advantaged if they 
receive the loading of 25 per cent of ordinary wage rates 
for work on Saturday afternoons. 

When considering the question of employer advantage 
it is essential to have the totality of the relationship 
between employees and employers in mind. There is an 
aspect of the relationship which is collective, in which 
each party makes claims upon the other. In making these 
claims, each party endeavours to maximise its 
advantages according to its perception of the force of 
new or emerging circumstances operating in its favour 
and the party upon whom the claim is made relies upon 
the strength of its existing legitimate rights to prevent 
inroads being made into them. 

In the present case, employees in the Retail Trade 
Industry have the ability to influence the outcome of 
future events relating to Saturday afternoon trading 
hours and payment for them according to the strength of 
their negotiating position arising from the provisions of 
an Award which advantages them. The Applicants carry 
the burden of proof on the subject of employee 
advantages but they have said nothing on the subject 
which shows that they appreciate the negotiating 
disadvantage for employees which the claim involves. 
Accordingly, I believe it would be an act of considerable 
injustice towards these employees if this Commission in 
Court Session was to hold that they would be advantaged 
by granting the Applicants' claims. 

In my opinion, the burden of proof has not been 
discharged and the Union's motion of no case to answer 
should be upheld. Accordingly my decision is that this 
case should be dismissed. 

COMMISSIONER KENNEDY: I have had the 
advantage of reading the decision of Salmon C. in this 
matter and agree with his conclusion and his reasons for 
it. 

The application seeks to vary the Shop and Warehouse 
(Wholesale and Retail Establishments) State Award 1977 
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by deleting the existing Clause 29A and inserting a new 
clause in lieu. The effect of the provision sought would 
be to extend the ordinary hours of work on Saturdays 
from 1.00 p.m. to 5.00 p., with a loading of 25 per cent 
for hours worked on Saturdays and the removal of 
restrictions on the employment of people on a part-time 
basis. The application is opposed by the respondent 
union. During the proceedings Mr Gifford for the 
applicant employers sought and was granted leave to 
amend the claim to exclude those establishments north of 
the 26 degree parallel which establishments already have 
the option of trading to 5.00 p.m. on Saturdays. 

In his submissions Mr Gifford emphasised that the 
principal factor in raising this claim was the passage of 
the America's Cup Yacht Race (Shopping Hours) Act 
1986. However, in my view, the fact that this legislation 
only has application between 1 November 1986 and 15 
February 1987 is important in the consideration of this 
claim. In this context I consider that there is insufficient 
before the Commission to warrant the major variations 
to the Award which are being sought. 

Further I consider that the applicants have not 
discharged the onus placed on them by the decision of the 
Commission in Court Session in General Order in the 
matter of No. 461 of 1983 and reiterated in the matter of 
number 261 of 1986 and reported in Volume 66 of the 
Western Australian Industrial Gazette at pp. 1140-1141. 
As the Commission in Court Session differently 
constituted observed in a previously determined matter 
(64 WAIG 578): 

It is important in the processing of claims . . . that 
the Commission, however constituted, observes not 
only the principles adopted in October 1983 but the 
basis and spirit and intent upon which such 
principles were established. 

In this application the applicants have not established 
the variations sought to meet the criteria necessary in the ' 
context of the Wage Fixing Principles. 

I would order that the application be dismissed. 

COMMISSIONER MARTIN: It is the unanimous 
decision of the Commission in Court Session that the 
application be determined by an Order of dismissal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 888 of 1986. 

Between Boans, a division of Myer Stores and Others, 
Applicants and Shop, Distributive and Allied 
Employees Association of Western Australia, 
Respondent. 

Order. 
HAVING heard Mr R.H. Gifford on behalf of the appli- 
cant and the Confederation of Western Australian 
Industry (Incorporated) (intervening), Mr N.R. 
Whitehead on behalf of the Honourable Minister for 
Employment and Training and Industrial Relations and 
Mr T.M. Bishop on behalf of the respondent and the 
Trades and Labor Council of Western Australia 
(intervening), the Commission in Court Session, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders: 

That the application be dismissed. 

Dated at Perth this 3rd day of November 1986. 
By the Commission in Court Session. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 587 of 1986. 

Between Trades and Labor Council of Western Australia, 
Applicant and Minister for Industrial Relations and 
Others, Respondents. 

Order. 
HAVING heard Mr D. J. Cloghan on behalf of the appli- 
cant and Mr G.M. Overman (of Counsel) and with him 
Mr J.D. Miller on behalf of the respondents, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application herein is withdrawn. 

Dated at Perth this 3rd day of April 1987. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

PRESIDENT — 
Matters dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1132 of 1986. 

Between Australian Shipbuilding Industries (WA) Pty 
Ltd, Applicant and Maritime Workers Union of 
Western Australia, Union of Workers and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and the Operative 
Painters and Decorators Union of Australia, West 
Australian Branch, Union of Workers, 
Respondents. 

Before His Honour the President D.J. O'Dea. 
The 19th day of November 1986. 

Mr G.I. Macnish (of Counsel) on behalf of the 
applicant. 

Mr D.M. Stone (of Counsel) on behalf of the 
respondents. 

Reasons for Decision. 
THE PRESIDENT: This is an application under section 
49 (11) of the Industrial Relations Act 1979 for an order 
that the operation of the decision and orders of 
Commissioner G.J. Martin given on 31 October 1986, 
requiring the applicant to re-employ three employees, be 
wholly stayed pending the hearing and determination of 
an appeal lodged by the applicant against the decision. 

At the request of the applicant the hearing of the 
application was expedited. In order to demonstrate that a 
stay should be granted the applicant endeavoured to 
show that there was a serious question to be determined 
by reference to the matters set out in the notice of appeal 
and that the balance of convenience favoured a stay on 
the foliov^ing grounds:— 

1. The applicant, on 9 October 1986, terminated the 
contracts of employment of the three employees on the 
ground of redundancy. 

2. The Commission found that the applicant had 
cause to reduce its manning in the drawing office, 
painting section and steel section, being areas in which 
the three employees were employed and will, pursuant to 
the said decision, be required to be re-employed. 

3. That if the applicant were now required to re- 
employ the employees it would be required to dismiss a 
further three of its present employees to accommodate 
the re-employment order. 

4. To take back the three employees, pending an 
appeal in these circumstances, would be unsettling, not 
only to those three employees but also to the balance of 
the applicant's workforce. 

According to the grounds of appeal the Commissioner 
was without jurisdiction to order re-employment and he 
erred in applying principles having application to unfair 
dismissal, which principles were not appropriate because 
employment was terminated for reasons of redundancy. 
It was further alleged that he misapplied the applicable 
onus and made errors of fact and law in respect of 
various findings which are particularised at length. The 
respondents to the appeal opposed the application for 
stay on the following grounds:— 

1. The grounds of appeal are wholly or substantially 
misconceived and do not raise a serious question to be 
tried. 

2. Alternatively, the grounds of appeal do not disclose 
a sufficiently strong or serious case to be tried to justify 
the grant of a stay. 

3. The grounds of application for stay are based 
wholly or in part on false premises in that the appellant's 
workforce consists of some 350 employees and it is 
untenable to claim that it cannot accommodate three 
men on a temporary basis pending the hearing of the 
appeal. 

4. The staying of the Commission's order would be 
more unsettling to the workforce than a return to work 
by the three employees and in refusing a stay the 
Commission would restore the status quo as it was on 9 
October, before industrial disruption occurred. 

It was claimed that the balance of convenience favours 
the refusal of a stay on the following grounds:— 

1. The refusal of a stay restores the status quo as at 9 
October 1986, before the terminations. 

2. The refusal of a stay prevents an unjust hardship 
being imporsed on the men and their families. 

3. The decision is prima facie right and should be 
sustained until shown to be wrong and if the grant of a 
stay leads to any one of the workers leaving the area to 
find new work the grant of a stay will effectively decide 
the appeal. 

The parties were represented by Counsel and the case 
for each side was presented in a capable and thorough 
manner. In fact the contest reached into areas within the 
province of the Appeal Bench. It is normally unnecessary 
to go further than the grounds of appeal to decide if there 
is a serious question to be tried. The comprehensive 
challenge mounted by the respondents raises issues which 
are more appropriately resolved on appeal, the hearing 
of which has been expedited and will take place on 28 
November 1986. 

For present purposes I was prepared to assume that the 
applicant has shown that there is a serious question to be 
determined but I dismissed the application because it was 
not shown that the balance of convenience lies with the 
applicant. It relied on a claim that enforcing the re- 
employment order would necessarily require a dismissal 
of a further three employees but in accordance with the 
evidence of its General Manager it must be conceded that 
compliance with the order for re-employment would 
involve an economic disadvantage for a short time but is 
unlikely to result in the applicant being immediately 
required to dismiss a further three employees. It was also 
claimed that to take back the employees pending the 
appeal would be unsettling for them and the balance of 
the workforce. The history of the proceedings involved a 
dispute between the applicant and the respondents over 
the termination of eight employees and resulted in 
industrial action. It seems to me more likely to be 
unsettling to the employees concerned if an order were 
made effectively staying their restoration to 
employment. 
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The grounds on which the applicant relied have not 
persuaded me that the balance of convenience lies in its 
favour. On the other hand it is likely to involve hardship 
for the three men if a stay is ordered and in my opinion 
the balance of convenience favours the refusal of a stay. 
For these reasons I dismissed the application and 
declined the order sought. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1132 of 1986. 

Between Australian Shipbuilding Industries (WA) Pty 
Ltd, Applicant and Maritime Workers Union of 
Western Australia, Union of Workers and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and the Operative 
Painters and Decorators Union of Australia, West 
Australian Branch, Union of Workers, 
Respondents. 

Before His Honour the President D.J. Q'Dea. 

Order. 
THIS matter having come on for hearing before me on 
the 14th day of November 1986 and having heard Mr 
G.I. Macnish (of Counsel) on behalf of the applicant and 
Mr D.M. Stone (of Counsel) on behalf of the 
respondents and I having found on the 14th day of 
November 1986 that the application should be refused 
and having given my reasons for so finding on the 19th 
day of November 1986, it is this day, the 19th day of 
November 1986 ordered that the application be 
dismissed. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1325 of 1986. 

Between Silver Chain Nursing Association Inc, Applicant 
and the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Respondent. 

Before His Honour the President D.J. O'Dea. 
The 24th day of December 1986. 

Mrs P.E. Bentley on behalf of the applicant. 
Ms J. Adern on behalf of the respondent. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: This is an application pursuant to 
section 49 (11), by which Silver Chain Nursing 
Association Inc seeks an order that the operation of the 
decision of the Commission in matter No. CR744 of 1986 
be stayed, effectively pending the determination of an 
appeal which has been lodged against that decision and in 
truth, against the effect of an order of 17 December. It is 
that order which it is sought to stay. 

The decision arose out of proceedings concerning an 
application by the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth on behalf of one of 
its members, a Miss E.L. Broome, in respect of whom 
the applicant union sought a declaration, effectively that 
Miss Broome, who was the matron of Cottage Homes, 
which is an organisation of the appellant, had been 
unfairly dismissed from her employment. 

Although the union sought on her behalf compensa- 
tion for the loss of her employment, the order issued 
proposes relief other than that. The order arose out of a 
decision effectively favouring the union and Miss 
Broome and the core of it is expressed, T think, in a 
passage from the decision which I quote: 

In view of her age and her previous service one 
would expect a caring and compassionate employer 
to remove Miss Broome from the position of 
Matron and to employ her at a level of responsibility 
commensurate with her ability. 

The order was made on 17 December in these terms: 
That the respondent (the Silver Chain Nursing 

Association) shall, within seven days of the date of 
this Order offer to Miss E.L. Broome full-time 
employment in a position equivalent to that which 
she occupied prior to taking up the position of 
Matron at Cottage Homes, Highgate. 

The said Miss Broome shall respond to that offer 
within seven days of receiving it from the 
respondent. 

In the event that Miss E.L. Broome accepts the 
offer of employment, it shall commence on a day 
thereafter, mutually agreed between the respondent 
and Miss E.L. Broome. 

I am informed by Ms Ardern, who appears on behalf 
of the Federation, that it would be the intention of Miss 
Broome to accept the offer of employment, were it 
made, in terms of the order. In that event, of course, the 
matter would be resolved by her accepting a position 
commensurate with her qualifications but other than 
that previously occupied, namely Matron at Cottage 
Homes. 

The application for stay rests upon the general propo- 
sition that there is an arguable case, or to use the 
expression normally employed in these circumstances a- 
serious case to be tried and that the balance of con- 
venience favours the granting of the stay. It is never 
appropriate to dwell in applications of this kind to any 
extent on the grounds of appeal or the nature of issues to 
be raised on appeal except to the extent that it is 
necessary to decide that there is a serious question to be 
determined. 

The grounds of appeal go to the question of the 
Commission's preference for evidence of witnesses for 
the employer where there was conflict with that of Miss 
Broome but notwithstanding that it is said that the 
Commission erred in finding that Miss Broome had 
expected that some offer of alternative employment 
would be made to her and that she may well have 
changed her mind about resigning from the position of 
Matron. 

The significance of that is not entirely clear save that 
there is some evidence, it was referred to in the decision 
of the Commission, that she had verbally indicated her 
intention to resign. 

The grounds of appeal also allege error in finding that 
a Ms Cox was the only officer with power to accept 
resignations and in finding that a letter which she 
directed to Miss Broome was in effect a letter of 
dismissal. The Commission is also said to be in error in 
finding that Miss Broome was not given a fair deal and in 
ordering the Silver Chain Nursing Association Inc to 
offer her a suitable position. 

For the purposes of the present application I wish to 
deal no further with the grounds of appeal or the issues 
thrown up by them. It is sufficient to assume, as is 
generally indicated, that there is a serious question to be 
determined on appeal. 

The appeal date has been set for 12 February 1987. If I 
grant the stay Miss Broome remains unemployed until 
that time and she is a 56 year old single person who must 
work to support herself. It is pointed out that she has 
some funds as a result of payment of moneys for annual 
leave and pro rata long service. This is what one might 
call a windfall which has occurred as a result of the 
termination of her employment and while it may be 
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available for her support, it would not normally be used 
for that purpose, to maintain her week by week. It may 
well be that those moneys will be invested and the income 
would provide assistance if she was not able to obtain 
some other position. In the circumstances I hesitate to 
take account of that money as being available to relieve 
her position if she remains unemployed until the hearing 
of the appeal but I do that notwithstanding an observa- 
tion which the Commissioner made in the latter part of 
his decision in which he said: 

In view of the fact that pro rata long service leave 
and accumulated annual leave payments have 
already been made, there is room for some leeway in 
the urgency that might ordinarily surround the task 
of identifying a suitable position. In the event of a 
dispute regarding suitability or acceptability of any 
position, the Commission will be available to 
mediate. 

While the provision of those moneys was taken into 
account in that respect, the order was still to operate as 
from 12 midnight this day, this being Christmas Eve. The 
fact that Miss Broome may be seriously prejudiced 
financially in the event the order is not carried out, is, of 
course, a most significant factor that I must take into 
account in respect of the balance of convenience 
question. I do take that into account. On the other hand, 
if the order was required to be given effect, the applicant, 
the Silver Chain Nursing Association Inc complains that 
it would necessitate termination in the event that the 
appeal was upheld. There would then be a need for the 
process of dismissal notice to be gone through and that in 
effect, the Silver Chain Nursing Association Inc would 
have lost the advantage of the appeal if successful. 

That too I take into account, but it seems to me that if 
the order operated so as to provide employment in some 
other position until the hearing and determination of the 
appeal and no longer, that is, the terms of the order were 
varied to make it an interim order pending the hearing of 
the appeal, it would overcome the serious disadvantage 
that Miss Broome may suffer as a result of a lack of 
employment and therefore a lack of income during that 
time. It would, it seems to me, also overcome the 
principal ground upon which the applicant argues that 
the balance of convenience is in favour of a stay because 
the effect would be that the order would operate, she 
would be offered and presumably accept some suitable 
position and that position would only be required to 
remain open to her until the termination of the appeal 
which is set to be heard on 12 February. I propose to 
make an order which incorporates what I have indicated. 

I propose to refuse to stay the operation of the order 
except to the extent that if employment is accepted in the 
terms of the order it shall operate only until the hearing 
and determination of the appeal. In simple terms the 
order operates but it operates by virtue of my edict until 
the hearing and determination of the appeal and what 
happens after that is a matter which will be determined 
by the Full Bench as a result of the hearing of the appeal 
on 12 February. 

Order accordingly. 

on behalf of the respondent and judgment being 
delivered on the said 24th day of December 1986 wherein 
I found that the application should be refused but that 
the terms of the decision for re-employment which has 
been appealed against should be varied, and gave reasons 
for so finding, it is this day, the 24th day of December 
1986 ordered that:— 

1. The terms of the decision of Commissioner 
J.A. Negus given on the 17th day of December 1986 
in matter No. CR744 of 1986 be varied to the extent 
that if employment is accepted in the terms of the 
said decision it shall operate only until the hearing 
and determination of appeal No. 1324 of 1986; and 

2. The application otherwise be dismissed. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 349 of 1987. 

Between Boans, a Division of Myer Stores Ltd and 
Others, Applicants and the Shop, Distributive and 
Allied Employees Association of Western Australia, 
Respondent. 

Before His Honour the President D.J. O'Dea. 

Order. 
WHEREAS this application was made in accordance 
with subsection (11) of section 49 of the Industrial 
Relations Act 1979; and whereas the respondent union 
has indicated its consent to the application being 
allowed; and whereas I have considered and allowed the 
application; now therefore, it is this day, the 8th day of 
April 1987 ordered that:— 

The operation of that part of the decision of the 
Commission given on the 12th day of March 1987 in 
matter No. 931 of 1986 relating to Clause 12.—Meal 
Money of the Shop and Warehouse (Wholesale and 
Retail Establishments) Award No. 32 of 1976 be 
stayed pending the hearing and determination of 
Appeal No. 333 of 1987. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1325 of 1986. 

Between Silver Chain Nursing Association Inc, Applicant 
and the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Respondent. 

Before His Honour the President D.J. O'Dea. 

Order. 
THIS matter having come on for hearing before me on 
the 24th day of December 1986 and having heard Mrs 
P.E. Bentley on behalf of the applicant and Ms J. Ardern 

AWARDS/AGREEMENTS — 
Application for — 

CLERKS (Grain Handling Australian Traineeships). 
Industrial Agreement No. AG1 of 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. AG1 of 1987. 

Between the Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch, 
Applicant and Co-operative Bulk Handling 
Limited, Respondent. 
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Agreement. 
HAVING heard Mr G.R. Bartlett on behalf of the appli- 
cant and Mr J.A. Davenport on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the attached memorandum be registered as 
an industrial agreement. 

Dated at Perth this 10th day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Memorandum of Terms of Agreement. 
Subject to the provisions of the Industrial Relations 

Act 1979 the parties hereto agree to the terms and 
conditions set out herein. 

Industrial Traineeships Agreement. 
This agreement is made pursuant to section 41 of the 

Western Australian Industrial Relations Act 1979 and is 
an Agreement made between the Federated Clerks' 
Union of Australia, Industrial Union of Workers, WA 
Branch (the Union) on the one part and Co-Operative 
Bulk Handling on the other part, witnesseth that hereto 
mutually covenant and agree the one with the other as 
follows: 

1.—Title. 
This agreement shall be known as the Clerks (Grain 

Handling Australian Traineeship) Industrial Agreement. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Objects. 
4. Scope. 
5. Area of Operation. 
6. Term of Agreement. 
7. Definitions. 
8. Cancellation of Training. 
9. Hours of Attendance. 
10. Conditions of Training. 
11. General Conditions. 
12. Disputes Settlement. 
13. Signatories. 

3.—Objects. 
(1) The object of this agreement is to provide the form 

and substance of the conditions of employment, 
including rates of pay, applicable to clerical trainees in 
Western Australia employed under Australian 
Traineeships Scheme (ATS) and who, but for being a 
trainee under that scheme would be covered by the 
Clerks (Grain Handling) Award 1977. 

(2) This agreement shaU not be used by either party as 
a precedent in any proceedings before Industrial 
Tribunals. 

4.—Scope. 
This agreement shaU apply to any clerical trainee 

employed in any of the callings covered by the Clerks 
(Grain Handling) Award 1977. 

5.—Area of Operation. 
This agreement shall apply throughout the operations 

of Co-Operative Bulk Handling Limited. 

6.—Term of Agreement. 
This agreement shall operate from 12 February 1987, 

for a period of six months. Provided that where the 
agreement is terminated in accordance with section 43 of 
the Industrial Relations Act 1979 such termination shall 

not prejudice any training agreements or employment 
contracts between the trainees and the employers which 
were entered into during the currency of this agreement. 

7.—Definitions. 
"Training or Trainee Agreement" is an agreement for 

training made pursuant to section 37D of the Western 
Australian Industrial Training Act 1975. Such agreement 
shall be approved by the State Management Committee 
(SMC) for traineeships and registered under the 
Industrial Training Act 1975. 

"Clerical Trainee" shaU be a person who has entered 
into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this agree- 
ment who at the time of entering into a training 
agreement is under 20 years of age. 

"Relevant Award or Agreement" shall mean the 
award or agreement named in Clause 4 of this agreement. 

"Australian Traineeship System (ATS)" shall mean 
the traineeship system set up under the Industrial 
Training Act 1975 as a result of the report of the 
Commonwealth Committee of Enquiry into labour 
market programmes (Kirby Report) in response to 
recommendation 18 of that report. 

The "Ordinary rate of wage" for all purposes shall be 
the weekly wage set out in Clause 10.—Conditions of 
Training subclause (4). 

8.—Cancellation of Training. 
A traineeship may be cancelled — 
(1) by mutual consent 
(2) by either the employer or the trainee giving two 

weeks' notice on either side, or by the payment or 
forfeiture as the case may be, of two weeks' wages in lieu 
of notice. This does not affect the right to dismiss for 
misconduct and in such a case wages shall be paid up to 
the time of dismissal only. 

9.—Hours of Attendance. 
Trainees shall observe the ordinary hours of 

attendance per week maintained by employees at the 
work place where the training is being conducted. 

10.—Conditions of Training. 
(1) The employer shall ensure that the trainee is 

permitted to attend the prescribed off-the-job training 
course and is provided with the prescribed on-the-job 
training approved by the appropriate State Training 
Authority in consultation with the Union. 

(2) The trainee shall be engaged for a minimum of 12 
months as a full-time temporary employee, provided that 
a trainee shall be subject to a probation period of one 
month. 

(3) Time spent on off-the-job training shall be allowed 
without loss of continuity of employment. 

(4) Wages — for the purpose of achieving stability of 
income for the trainee, the employer shall pay a weekly 
wage calculated on the following basis — 

X x 39 
52 

where X equals the appropriate junior rate under the 
relevant Award and 39 represents the actual weeks spent 
on the job in the 12 month period. 

(5) Overtime — 
(a) Trainees shaU not be required to work overtime 

unless in a particular establishment the working 
of some overtime is necessary for the training to 
be provided on particular work which can only 
be undertaken during overtime hours. 

(b) Consistent with subclause (1) of Clause 11.— 
General Conditions, where a trainee is required 
to work outside the ordinary hours of work as 
laid down by the relevant award such employee 
shall be paid at the overtime penalty rate laid 
down by such award. For the purpose of 
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calculating such overtime the ordinary rate of 
pay shall be the appropriate junior rate under 
the Award. 

(6) (a) Where the employment of a trainee by an 
employer is continued after completion of the trainee- 
ship period the service during the traineeship period shall 
be counted as service for the purpose of the award. 

(b) Should an employee resume employment with an 
employer within a period of three months from the end 
of the period of traineeship such employment shall be 
deemed to be continuous for the purpose of paragraph 
(a) of this subclause. 

(7) The provision of the relevant workers' compensa- 
tion and occupational health and safety legislation shall 
apply to trainees. 

(8) Where possible traineeship positions shall be 
additional to normal staff numbers. Existing full-time 
employees shall not be displaced by trainees. 

(9) The Union shall be afforded reasonable access to 
trainees during work time for the purposes of explaining 
the role and functions of the Union. 

(10) Trainees whose service is terminated at the 
completion of the traineeship shall be paid annual leave 
entitlements plus 17.5 per cent loading calculated on the 
ordinary rate of wage set by subclause (4) of this point. 

(11) On the completion of the traineeship the State 
training authority shall provide each successful trainee 
with a certificate under the Industrial Training Act. 

GOVERNMENT OFFICERS (STATE 
GOVERNMENT INSURANCE COMMISSION) 

AWARD 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA All of 1986. 

Between the Civil Service Association of Western 
Australia Inc, Applicant and the Public Service 
Board and the State Government Insurance Office, 
Respondents. 

Order. 
HAVING heard Mr K. Dodd on behalf of the Applicant 
and Mr J. Miller on behalf of the Respondents, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 11th day of February 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

11.—General Conditions. 
(1) The conditions of employment for clerical trainees 

shall, unless prescribed otherwise by this agreement, be 
the conditions of employment laid down by the relevant 
Award which would but for this agreement otherwise 
cover such employees. 

(2) The normal customs and practice of the employer 
shall apply except where it is contrary to this agreement. 

12.—Disputes Settlement. 
(1) Should any dispute arise as to the operation of this 

agreement and the parties are unable to resolve that 
dispute by amicable negotiation the parties shall refer 
such dispute to the Industrial Relations Commission 
for — 

(a) conciliation in the first instance and failing that 
(b) for arbitration. 

(2) Should any dispute arise as to the operation of a 
"training" agreement such dispute shall be resolved 
through the settlement mechanisms presented by the 
Industrial Training Act 1975. 

13.—Signatories. 
Signed for and on behalf 
of the Federated Clerks 
Union Australia Industrial 
Union of Workers WA 
Branch J.D. Smith 

In the presence of G.R. Bartlett 

Signed on behalf of Co- 
operative Bulk Handling 
Limited in the presence of R.J. Delmenico 

In the presence of A. Zanardo 

PUBLIC AUTHORITIES SALARIES. 
Award No. PSA A3 of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA A3 of 1986. 

Between Agricultural Protection Board of Western 
Australia and Others, Applicants and the Civil 
Service Association of Western Australia, 
Respondent. 

Before Mr Commissioner G.L. Fielding. 
The 13th day of October 1986. 

Mr J.D. Miller on behalf of the Applicants. 
Mr G.N. Hocking on behalf of the Respondent. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: This is an application for a 
new award to be known as the Public Authorities Salaries 
Award. It seeks to establish for the various public 
authorities of this State operating outside of the Public 
Service Act, a salary structure in line with the broad 
banding concept which has been in operation in the 
Public Service since 1 November last. Indeed, this 
application is for an award which really mirrors the 
provisions of the Public Service Salaries Agreement 
1985. 

The parties, after lengthy negotiations, have all but 
reached agreement on the terms of the new Award. There 
are three areas of conflict. The first, and perhaps most 
controversial, is that which relates to Clauses 4 and 6 
setting the salaries payable under the Award. The claim is 
to simply reflect in the Award the salary rates as they 
exist from time to time in the Public Service Salaries 
Agreement. The Association, by way of counter- 
proposal seeks a provision to be inserted into the Award 
reflecting not simply the salary rates but also the fact that 
the rates in question are taken from the Public Service 
Salaries Agreement. The Association wants the Award to 
record that there is a direct nexus with that Agreement 
and its successors and, moreover, that the rates pre- 
scribed in the Award are to vary concurrently and to the 
same extent as any adjustments in the Public Service. 
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In the past, as Mr Hocking on behalf of the Associa- 
tion has ably outlined, it has been the custom for the 
awards covering the employees now in question to 
contain what might be termed an automatic adjustment 
clause for salaries so that the salaries for those 
individuals change concurrently with and to the same 
extent as changes to the salaries in the Public Service 
without a need to amend the awards. Indeed only rarely 
were the salaries actually listed in the awards. 

The Crown takes the view that a provision of the kind 
sought by the Association unnecessarily limits its 
capability to make alternative arrangements for these 
employees in the future. It does not seek to resile from 
the long-standing nexus at this time but rather, as I 
understand it, seeks to keep its options open. 

I do not think the question is any different whether the 
nexus is written into or out of the Award. When one 
comes to determine the industrial justice of changing the 
basis for salary setting of the employees in question, any 
such exercise would, at all times, have to be predicated 
on the basis that there was a nexus, that it was a long- 
standing nexus and that the onus, in accordance with the 
industrial principles as they now are, would always rest 
on the Crown. 

I am not anxious to accede to the Respondent's 
counter-proposal because it inserts into the Award that 
which I think is unnecessary. Moreover, the purpose of 
this exercise has been to reflect in one document rather 
than in some 66 the salaries for the employees in 
question. Were the counter-proposal to be accepted in 
the form in which it is put, there would be a possibility of 
a need, if not an outright need, to refer to two documents 
rather than one to ascertain the relevant salaries at any 
time. The need would arise if either the Crown or the 
Association did not take steps to adjust the salary rates as 
they are stipulated in the proposed Award. Those rates 
would over time become out of date and hence meaning- 
less. I do not think that is a very satisfactory state of 
affairs. Thus I am not prepared, and indeed nor do I 
think it is proper, to accede to the Association's 
counterclaim. 

I have endeavoured to find some variation to the claim 
as it now is which overcome the Association's objection 
and those I have outlined. However each of the varia- 
tions I have spoken of would still suffer from one short- 
coming, at least in the Association's eyes; that is that it 
could not sensibly refer to the salaries as stipulated in the 
Award being derived from "amendments and replace- 
ments" of the Public Service Salaries Agreement since it 
would refer to them being fixed on the basis of something 
which has not yet happened. That might tend to derogate 
from the effect of the long established nexus which is that 
what occurs in this sector of Government employment 
follows the Public Service. Thus I think it is best if the 
application, as it deals with salary ranges by including the 
actual figures, is left in the form in which it now is. That 
is to be on the basis of the clear understanding that there 
is a long established and well recognised nexus between 
this sector of Government employment and the Public 
Service. If that is to be changed, it is for the Crown to 
show the need to change it. 

As to the remaining areas of dispute, they are less 
controversial and can be readily disposed of. The first 
relates to the reference in the Award in a number of 
clauses, 5, 6, 7 and 9 for example, to the public 
authorities having to act "on the advice of the Office of 
Industrial Relations" before exercising some of the 
discretions this Award allows. 

The Association does not take violent objection to 
those clauses but does question the appropriateness of 
including them in the Award. In my view that objection 
is well founded. It is no doubt Government policy and 
good reasoon for it that the authorities before entering 
into any agreements with the Association defer to the 
Office of Industrial Relations. But the Crown's proposal 
really turns this Agreement into a tripartite rather than a 
bipartite contract. The concerns which the Crown has for 
the public authorities to act on the advice of the Office of 

Industrial Relations are really administrative matters as 
between it and the authorities. Just as in the Public 
Service, Heads of Departments, no doubt by Govern- 
ment decree, have to refer various decisions to the Public 
Service Board before making decisions, so it is that these 
authorities have to defer to the Office of Industrial 
Relations. One does not find such decrees in Public 
Service Awards and nor do I think it appropriate for 
domestic arrangements of that nature to be included in 
this Award. 

The third, and perhaps most significant, difference 
between the parties relates to a claim by the Crown that 
certain persons employed in the Museum, field officers 
employed under the Forests Act and superintendents in 
the Department for Community Services, should be 
excluded from the Award at this time because of special 
problems each of those authorities suffer as a result of 
the concept of broad banding. The Crown's proposal is 
that the Award simply contain a provision which would 
allow those authorities to be joined at a later date after 
these special problems have been ironed out. It is not the 
Crown's intention that those public authorities should 
always remain excised from the Award. 

My view of the matter is again that the Association's 
view is to be preferred. I think the sooner the question of 
broad banding in the government sector is settled the 
better it will be for everybody. The broad banding 
concept has been in operation in the Public Service for 
almost a year. In that time there has been much debate 
and discussion as to how teething problems in that 
Service are to be overcome. I do not see why that should 
be any different for the public authorities now in 
question. Indeed, I think the problems associated with 
broad banding are more likely to be brought to an end if 
the authorities in question are made parties to this Award 
and thus driven, as a matter of urgency, to the necessary 
restructuring. 

I said when dealing with broad banding for the Public 
Service, and my recollection is that it was acknowledged 
to be a fact by all the parties concerned, that there would 
be some teething problems and some anomalies which 
would have to be overcome. I do not think that should be 
taken as an excuse to withhold broad banding from the 
public authorities any longer. 

The other factor I want to emphasise, and perhaps I 
should re-emphasise, is that the new salary scales are but 
part of the broad banding. Another part, and a key part, 
of broad banding is that there be a restructuring or 
remodelling of some departmental administrative 
arrangements by the Public Service and now, if this 
Award is to be approved, by public authorities. That has 
to be recognised by all the public authorities. The 
concept of broad banding is not to be taken as a back- 
door means to obtaining a salary increase without the 
necessary restructuring. It is a process designed, amongst 
other things, to streamline various aspects of the Public 
Service and now the public authorities. That is how it 
should be seen. 

Thus I think it appropriate that the three authorities to 
which Mr Miller has referred be bound by this Award 
along with the others. 

As to the Principles, I do not think anything need be 
said other than to refer to what was said on the occasion 
when the broad banding concept for the Public Service 
was before the Commission. I should perhaps 
acknowledge that there was on that occasion seen to be 
cost savings arising in various ways as for example 
through the areas of higher duties, other allowances and 
the hope of fewer promotion appeals. Apparently the 
redesigning of what were the base grades was seen to have 
cost savings in the areas of repetitive strain injury and the 
like and there were seen to be greater efficiencies due to 
job restructuring at large. That, I am told, will apply to a 
lesser extent in the public authorities and I think that has 
been accepted. Nonetheless, the increases in costs are 
said to represent something of the order of 0.5 per cent of 
the total labour costs. Given the overall benefits that are 
likely to ensue, I think that cost can well and truly be 
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described as minimal. Compared with other matters that 
have been dealt with by the Commission, it is at the lower 
end of the scale. In the circumstances, as I said before, I 
think it within the province of the Commission to make 
the Award and that I am prepared to do. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA A3 of 1986. 

Between the Agricultural Protection Board of Western 
Australia and Others, Applicants and the Civil 
Service Association of Western Australia (Inc), 
Respondent. 

Order. 
HAVING heard Mr J.D. Miller on behalf of the Appli- 
cants and Mr G.N. Hocking on behalf of the 
Respondent, the Commission, constituted by the Public 
Service Arbitrator, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979, and being 
satisfied that its terms are not contrary to any General 
Order or any principle formulated as a result of General 
Order proceedings under section 51 of the Industrial 
Relations Act 1979, doth hereby — 

Make an Award to be known as the "Public 
Authorities Salaries Award 1986" in terms of the 
document attached hereto with effect on and from 1 
November 1985. 

Dated at Perth this 13th day of October 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Public Authorities Salaries Award 1986. 
1.—Title. 

This Award shall be known as the Public Authorities 
Salaries Award 1986 and shall supersede and replace the 
Salaries Awards or Agreements and/or clauses of 
Awards or Agreements listed in Schedule C. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Allocation of Salaries and Salary Ranges. 
5. Amalgamation of Salary Classes. 
6. Salaries. 
7. Salaries — Specified Callings. 
8. Part-Time Employees. 
9. Allowances. 
10. Annual Increments. 
11. Transition. 
12. Contract of Service. 
13. Copies of Award. 
14. Liberty to Apply.- 
15. Term of Award. 

3.—Scope. 
This Award shall apply to all Government Officers 

eligible for membership of the Civil Service Association 
of Western Australia Inc employed by the Public 
Authorities listed in Schedule A, except for those 
Officers specified in Schedule B or Officers whose 
salaries or salary ranges are determined or recommended 
pursuant to the Salaries and Allowances Act 1975 or any 
other Act. 

4.—Salaries and Salary Ranges. 
The Public Authorities shall allocate to Offices such of 

the salaries or salary ranges as is deemed appropriate. 
Such salaries and salary ranges shall be those contained 
in Clause 6.—Salaries, or Clause 7.—Salaries — 
Specified Callings of this Award. 
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5.—Amalgamation of Salary Classes. 
In allocating salaries or salary ranges a Public 

Authority may amalgamated any two or more levels or, 
allocate specific salary points from a level or levels 
prescribed by this Award. 

6.—Salaries. 
(a) The annual salaries applicable to officers covered 

by this Award shall be: 
Level Salary Per Annum 

$ 
ABC 

Level 1 Under 17 years 7 618 7 907 8 089 
17 years 8 093 9 241 9 454 
18 years 10 383 10 778 11 026 
19 years 12 019 12 476 12 763 
20 years 13 497 14 010 14 332 
21 years or first 
year of adult 
service 14 827 15 390 15 774 
22 years or second 
year of adult 
service 15 387 15 972 16 339 
23 years or third 
year of adult 
service 15 944 16 550 16 931 
24 years or fourth 
year of adult 
service 16 500 17 127 17 521 

Q.P. 
25 years or fifth 
year of adult 
service 17 059 17 707 18 114 
26 years or sixth 
year of adult 
service 17 617 18 286 18 707 
27 years or 
seventh year of 
adult service 18 259 18 953 19 389 
28 years or eighth 
year of adult 
service 18 703 19 414 19 861 
29 years or ninth 
year of adult 
service 19 360 20 096 20 558 

Level 2 20 146 20 912 21 393 
20 750 21 539 22 034 
21 373 22 185 22 695 
22 014 22 851 23 377 
22 675 23 537 24 078 

Level 3 23 582 24 478 25 041 
24 290 25 213 25 793 
25 018 25 969 26 566 
25 769 26 748 27 363 

Level 4 26 795 27 813 28 453 
27 599 28 648 29 307 
28 427 29 507 30 186 

Levels 30 020 31 161 31 878 
31 100 32 282 33 024 
32 219 33 443 34 212 
33 380 34 648 35 445 

Level 6 35 249 36 588 37 430 
36 518 37 906 38 778 
37 833 39 27 1 40 174 
39 237 40 728 41 665 

Level 7 41 389 42 962 43 950 
42 879 44 508 45 532 
44 498 46 189 47 251 

Level 8 47 132 48 923 50 448 
49 017 50 880 52 050 
51 356 53 308 54 534 

Level 9 54 277 56 340 57 632 
56 251 58 389 59 732 
58 501 60 724 62 121 
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(b) Pursuant to section SOX (1) (a) of the Industrial 
Relations Act 1979, the General Division shall consist of 
the following Classification and Annual Salary: 
Classification Salary Per Annum 
G-II-13 39 237 40 728 41 665 

(c) Officers appointed or promoted to a level 1 
position shall not be entitled to progrfess beyond the 24 
year old or fourth year of adult service rate of salary, 
unless the officer is deemed to be qualified for promotion 
as determined by the Authority. 

(d) An officer who is 21 years of age or older on 
appointment to level 1 may be appointed at the minimum 
rate of pay based on years of service and not on age. 

(e) The salaries specified in Column A shall operate 
from the beginning of the first pay period commencing 
on or after 1 November 1985, the salaries specified in 
Column B shall operate from the beginning of the first 
pay period commencing on or after 4 November 1985, 
and the salaries specified in Column C shall operate from 
the beginning of the first pay period commencing on or 
after 1 July 1986. 

7.—Salaries — Specified Callings. 
(a) Officers, who possess a relevant tertiary level 

qualification, or equivalent determined by the Public 
Authority, and who are employed in the callings of 
Agricultural Scientist, Architect, Education Officer, 
Engineer, Geologist, Laboratory Technologist, Land 
Surveyor, Legal Officer, Librarian, Medical Officer, 
Pharmacist, Planning Officer, Clinical Psychologist, 
Psychologist, Quantity Surveyor, Scientific Officer, 
Social Worker, Therapist (Occupational, Physio or 
Speech), Veterinary Scientist, or any other professional 
callings determined by the Public Authority shall be 
entitled to annual salaries as follows: 
Level Salary Per Annum 

$ 
ABC 

Level 2/4 20 146 20 912 21 393 
21 373 22 185 22 695 
22 675 23 537 24 078 
24 290 25 213 25 793 
26 795 27 813 28 453 
28 427 29 507 30 186 

Levels 30 020 31 161 31 878 
31 100 32 282 33 024 
32 219 33 443 34 212 
33 380 34 648 35 445 

Level 6 35 249 36 588 37 430 
36 518 37 906 38 778 
37 833 39 271 40 174 
39 237 40 728 41 665 

Level 7 41 389 42 962 43 950 
42 879 44 508 45 532 
44 498 46 189 47 251 

Level 8 47 132 48 923 50 058 
49 017 50 880 52 050 
51 356 53 308 54 534 

Level 9 54 277 56 340 57 636 
56 251 58 389 59 732 
58 501 60 724 62 121 

(b) Subject to subclause (e) of this clause, on appoint- 
ment or promotion to the level 2/4 under this clause: 

(i) Officers, who have completed an approved 
three year tertiary qualification, relevant to 
their calling, shall commence at the first year 
increment. 

(ii) Officers, who have completed an approved 
four year tertiary qualification, relevant to 
their calling, shall commence at the second year 
increment. 

(iii) Officers, who have completed an approved 
Masters or PhD degree relevant to their calling 
shall commence on the third year increment. 

Provided that officers who attain a higher tertiary level 
qualification after appointment shall not be entitled to 
any advanced progression through the range. 

(c) The Public Authority shall be responsible for 
determining the relevant acceptable qualifications for 
appointment for the callings covered by this clause and 
shall maintain a manual setting out such qualifications. 

(d) The Public Authority in allocating levels pursuant 
to subclause (a) of this clause may determine a 
commencing salary above level 2/4 for a particular 
calling/callings. 

(e) The following conditions shall apply to officers in 
the callings detailed below: 

(i) Education Officers — Officers employed in the 
calling of Education Officer and appointed or 
promoted to Level 2/4 under this Award shall 
commence on the following salary points: 

(a) Officers who have completed an 
approved three year qualification, 
relevant to their calling, shall commence 
at the first year of the range, subject to 
(e) below. 

(b) Officers who have completed an 
approved four year tertiary qualifica- 
tion, relevant to their calling, shall 
commence at the second year of the 
range, subject to (e) below. 

(c) Officers, who hold a relevant qualifica- 
tion such as an Honours or other four 
year degree (or equivalent) plus a 
Diploma of Education, or a relevant 
Masters degree or PhD, shall commence 
at the third year of the range subject to. 
(e) below. 

(d) Officers, who hold a relevant Masters 
Degree or PhD plus a Diploma of 
Education, shall commence at the 
fourth year of the range, subject to (e) 
below. 

(e) Officers, who have not less than two 
years of relevant experience, shall 
receive an additional increment at the 
time of appointment. Where the officer 
has had three or more years of relevant 
experience, two additional increments 
shall be granted at the time of 
commencement. 

(ii) Engineers — 
(a) Officers employed in the calling of 

Engineer and who are classified level 2/4 
under this Award shall be paid a 
minimum salary at the rate prescribed 
for the maximum of level 2/4 where the 
officer is an "experienced engineer" as 
defined. 
For the purpose of this paragraph 
"experienced engineer" shall mean:— 

(1) An Engineer appointed to 
perform professional engineer- 
ing duties and who is a Corporate 
Member of the Institution of 
Engineers, Australia or who 
attains that status during service. 

(2) An Engineer appointed to 
perform professional duties who 
is not a Corporate Member of the 
Institution of Engineers, 
Australia but who possesses a 
degree or diploma from a 
University, College or Institution 
acceptable to the Public 
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Authority on the recommenda- 
tion of the Institution of 
Engineers, Australia, and 
who — 

(A) having graduated in a 
four or five year degree 
course at a University or 
Institution recognised by 
the Public Authority, has 
had four years' exper- 
ience on professional 
enqineering duties accept- 
able to the Public 
Authority since becoming 
a qualified engineer; or 

(B) not having a University 
degree but possessing a 
diploma recognised by the 
Public Authority, has had 
five years' experience on 
professional engineering 
duties, recognised by the 
Public Authority since 
becoming a qualified 
engineer. 

(b) An Engineer, who is classified Level 6 
under this Award, and who was 
classified as an Engineer, Level 3 prior 
to 17 September 1971 [the operative date 
of the Public Service (Professional 
Engineers) Salaries Agreement No. 103 
of 1971] shall, after progressing through 
the incremental range in Level 6 of this 
Award, proceed by way of permanent 
allowance to the minimum salary of 
Level 7 of this Award, provided that the 
allowance shall be automatically varied 
to conform to variations to the 
minimum salary of Level 7. 

(f) The salaries specified in Column A shall operate 
from the beginning of the first pay period commencing 
on or after 1 November 1985, the salaries specified in 
Column B shall operate from the beginning of the first 
pay period commencing on or after 4 November 1985 
and the salaries specified in Column C shall operate from 
the beginning of the first pay period commencing on or 
after 1 July 1986. 

8.—Part-Time Employees. 
An Officer who is employed on a part-time basis shall 

be paid a proportion of the appropriate full-time salary 
contained in this Award, in accordance with the 
following formula: 

Hours worked per fortnight x Full-time fortnight ssiary 
75 ' 1 

9.—Allowances. 
(a) Subject to the provisions of Clause 11 of this 

Award no qualifications, service, efficiency, personal or 
officer supporting dependents allowance shall be 
approved on or after the date of operation of this Award 
except as provided for in Clause 7 (e) (ii) and (iii). 

(b) The provisions of subclause (a) of this clause shall 
not prohibit the Public Authority from granting special 
allowances based on additional duties and responsibili- 
ties undertaken by an officer due to expertise and know- 
ledge of the officer. 

10.—Annual Increments. 
Subject to good conduct, diligence and efficiency, an 

officer shall proceed to the maximum of his/her salary 
range by annual increments according to the increments 
of such salary range. 

11.—Transition. 
(a) Maintenance of Salary: Where an officer's 

position is downgraded or the maximum salary is 
reduced as a result of the introduction of this Award the 
following shall apply: 

All officers appointed to a classification or level 
prior to the date of implementation of this Award, 
will progress through the salary ranges applicable to 
that classification or level irrespective of the level 
determined by the Public Authority. 

(b) Placement of Officers 
(i) Officers classified C-IV prior to the operation 

of this Award shall maintain their existing 
salary and incremental date. 

(ii) Officers classified C-V or C-VI prior to the 
operation of this Award shall be classified level 
1 under this Award on the following basis: 

(a) Under 21 years of age — age to age. 
(b) Officers 21 years of age and older — 

Salary on Promotion. 
(iii) Officers who are not qualified for promotion 

and whose salary ranges prior to the operation 
of this Award were in excess of the 24 year old 
rate of salary for level 1 under this Award shall 
be entitled to progress through the level 1 
range. Provided that this provision shall also 
apply to officers classified C-III-1 prior to the 
date of operation of this Award. 

(c) Service Allowances: Officers classified C-IV and 
C-1I-1 prior to the operation of this Award shall be 
entitled to progress to the first two points of level 2 under 
this Award in accordance with the provisions of Clauses 
7 (b), 9 (d) (e) and (f) of the Public Service Administra- 
tive and Clerical Division Salaries Award 1982 No. 1 of 
1982. 

(d) Efficiency and Personal Allowances: Officers in 
receipt of efficiency and personal allowances at the date 
of operation of this Award shall have the allowances 
included as salary when determining placement under 
this Award. 

(e) Qualifications Allowance 
(i) Officers in receipt of a qualifications allowance 

at the date of operation of this Award or who 
would have become entitled to such allowance, 
or increase in such allowance pursuant to the 
provisions of the relevant clause of the salary 
Awards or Agreements contained in Schedule 
C, as a result of studies completed in the 1985 
calendar year, shall continue to receive or be 
granted such allowance, or increase in such 
allowance provided that such allowance shall 
be reduced or ceased in accordance with the 
following: 

Annual 
Allowance 
Graduates 

Allowance and 
Diplomates Associates 

Up to and including 
Level 3, min $200 $300 
Level 3 2nd and 3rd 
increments $100 $200 
Level 3 max Nil $100 
Level 4 and above Nil Nil 

(ii) Officers who are not entitled to a qualifications 
allowance pursuant to paragraph (i) of this 
subclause or who attain a higher qualification 
subsequently shall not be entitled to receive an 
allowance or increase in the allowance, 

(f) Officer Supporting Dependents Allowance 
(i) Officers previously classified C-IV, G-VII or 

G-X who were in receipt of an allowance of one 
increment for wholly supporting a spouse 
and/or dependent relatives prior to the date of 
operation of this Award shall, if classified level 
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1 under this Award, continue to receive such 
allowance of one increment whilst wholly or 
substantially supporting a spouse and/or 
dependent relative. Provided that the 
maximum remuneration inclusive of such 
allowance shall be the rate of pay at age 29 or 
ninth year of adult service in respect of an 
officer who is deemed qualified for promotion 
by the Public Authority or, age 24 or fourth 
year of adult service in respect of officers not 
deemed qualified for promotion. 

(ii) Payment of the Officer Supporting Dependents 
Allowance shall cease should an officer be 
promoted or reclassified above level 1. 

(iii) This provision shall not apply to any officer 
who was not in receipt of the Officer Support- 
ing Dependents Allowance at the operative date 
of this Award. 

(g) Higher Duties 
(i) Officers classified C-IV, who were acting in a 

C-II-1 position immediately prior to the date of 
operation of this Award and who had been so 
acting for in excess of 12 months in the 
preceding 18 months, shall be deemed 
appointed to that level, provided that the 
position has not been advertised and/or is the 
subject of a Promotion Appeal. 

(ii) Where an officer was acting in a position 
classified higher than his/her substantive 
position prior to the introduction of this Award 
and who continues to act in the same position at 
the operative date of this Award, the officer 
shall receive a higher duties allowance 
equivalent to the salary that would have been 
payable to the permanent occupant. 
Provided that should the officer cease to act in 
that higher classified position, any future 
periods of acting in the same position or other 
positions classified higher than the officer's 
substantive classification shall be paid higher 
duties allowance in accordance with Clause 4 
(f) of the Public Service Allowance (Higher 
Duties) Award 1981. 

(h) Incremental Dates 
(i) Where an officer is in receipt of a salary that 

equates to a salary under this Award and the 
officer is classified at that level, the officer will 
remain on that salary and retain his/her current 
incremental date. 

(ii) An officer in receipt of a salary which does not 
equate to a salary under this Award shall be 
placed on the nearest salary point higher at the 
date of operation of this Award, which date 
shall become the officer's new incremental 
date. 

(i) Drafting and Library Assistants 
(i) Drafting Assistants employed prior to the date 

of operation of this Award shall be placed at 
the same or nearest salary point higher in level 1 
or 2 under this Award. Provided that all 
Drafting Assistants employed prior to the date 
of operation of this Award shall be allowed to 
progress to the first two increments of Level 2 
under this Award subject to the provisions of 
Clause 10 of this Award without the need for 
qualifications. 
This provision shall not apply to Officers 
appointed on or after the operative date of this 
Award. 

(ii) Library Assistants employed prior to the date 
of operation of this Award shall be placed at 
the same or nearest salary point higher in level 1 
or 2 under this Award. Provided that all 
Library Assistants employed prior to the date 
of operation of this Award shall be allowed to 
progress to the first increment of level 2 under 

this Award subject to the provisions of Clause 
10 of this Award without the need for 
qualifications. 
This provision shall not apply to Officers 
appointed on or after the operative date of this 
Award. 

(j) Draftsperson 
(i) A Draftsperson (Architectural or Engineering) 

employed prior to the operation of this Award 
who holds an appropriate Diploma or equiva- 
lent qualification approved by the Public 
Authority shall, where relevant, upon 
becoming entitled to progression to the eighth 
year increment of the Level 2/3 under this 
Award, be advanced to the maximum of Level 
2/3 under this Award. 
This provision shall not apply to officers 
appointed on or after the operative date of this 
Award. 

(ii) A Draftsperson (Architectural, Engineering or, 
Cartographic) employed prior to the operative 
date of this Award at level 1, shall be placed at 
the same or nearest sslary point higher in the 
level 2/3 under this Award. Provided that such 
officers shall be allowed to progress to the first 
increment of level 4 under this Award. 
This provision shall not apply to officers 
appointed on or after the operative date of this 
Award. 

12.—Contract of Service. 
(a) No officer shall leave the employ of the Public 

Authority until the expiration of one month's written 
notice of his/her intention to do so without the approval 
of the Public Authority. 

(b) One month's written notice shall be given by the 
Public Authority to an officer whose services are no 
longer required. Provided that the Public Authority may 
pay the officer one month's salary in lieu of said notice. 

(c) The Public Authority may summarily dismiss an 
officer deemed guilty of gross misconduct or neglect of 
duty and the officer shall not be entitled to any notice or 
payment in lieu of notice. 

(d) An officer, having attained the age of 55 years shall 
be entitled to retire from the employ of the Public 
Authority. 

(e) Every officer shall retire on attaining the age of 65 
years. 

13.—Copies of Award. 
Every officer shall be entitled to have access to a copy 

of this Award. Sufficient copies shall be available on the 
employers' premises for this purpose. 

14.—Liberty to Apply. 
The Civil Service Association shall have liberty to 

apply to amend or delete Clauses 2, 8 and 12. 

15.—Term of Award. 
This Award shall operate as from 1 November 1985, 

and shall remain in force for a period of three years, 
provided that at any time after 1 November 1986 either 
party may make application to the Western Australian 
Industrial Relations Commission to amend this Award. 

Schedule A. 
List of Respondents. 

Agriculture Protection Board of Western Australia 
Albany Port Authority 
Board of the Art Gallery of Western Australia 
Bunbury Port Authority 
Dairy Industry Authority of Western Australia 
Esperance Port Authority 
Fremantle Port Authority 
Geraldton Port Authority 
Government Printer 
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Herd Improvement Service Western Australia 
Trustees of the Karrakatta Cemetery 
King's Park Board 
Lamb Marketing Board of Western Australia 
Legal Aid Commission of Western Australia 
Commissioner of Main Roads 
Metropolitan Markets Trust 
The National Trust of Australia (WA) 
Nurses Board of Western Australia 
Director of the Perth Mint 
Perth Theatre Trust 
Trustees of the Pinnaroo Valley Memorial Park 

Cemetary 
Painter's Registration Board 
Port Hedland Port Authority 
Rottnest Island Board 
Rural Youth Movement Council 
Secondary Education Authority 
State Engineering Works 
The Waterways Commission 
Western Australian Arts Council 
Western Australian Coastal Shipping Commission 
Western Australian Egg Marketing Board 
Western Australian Fire Brigades Board 
Western Australian Greyhound Racing Association 
Western Australian Meat Commission 
Trustees of the Western Australian Museum 
Western Australian Post Secondary Education 

Commission 
Western Australian Potato Marketing Board 
Zoological Gardens Board 
Western Australian Alcohol and Drug Authority 
Authority for the Intellectually Handicapped Person 
Western Australian Tourism Commission 
Builder's Registration Board 
Joondalup Development Corporation 
Small Business Development Corporation 
Animal Resources Authority 
Executive Director — Department of Conservation and 

Land Management 
Library Board of Western Australia 
Totalisator Agency Board 
Country High Schools Hostels Authority 
Keep Australia Beautiful Council 
Taxi Control Board 
The Western Australian Film Council 
The Western Australian Overseas Projects Authority 
Commissioner of Transport 
The Lotteries Commission 
Hairdressers Registration Board 
Co-ordinator General of Transport 
Hon Premier, Treasurer, Minister co-ordinating 

Economic and Social Development, Women's 
Interest 

Hon Deputy Premier, Minister for Industry and 
Technology, Defence Liaison, Communications, 
Parliamentary and Electoral Reform 

Hon Minister for Works and Services 
Hon Attorney General, Minister for Budget 

Management, and Prisons 
Hon Minister for Local Government, and Regional 

Development 
Hon Minister for Education, and Planning 
Hon Minister for Conservation and Land Management, 

and Environment 
Hon Minister for Minerals and Energy, and The Arts 
Hon Minister for Housing, Sport and Recreation, and 

Consumer Affairs 
Hon Minister for Employment and Training, and 

Industrial Relations 
Hon Minister for Health, and Lands 
Hon Minister for Tourism, Racing and Gaming 
Hon Minister for Community Services, The Family, 

Youth, and The Aged 
Hon Minister for Transport, and Small Business 
Hon Minister for Water Resources, The North West, 

and Aboriginal Affairs 
Hon Minister for Police and Emergency Services, 

Multicultural and Ethnic Affairs 

Schedule B. 
Government Officers Not Covered by the Scope 

of this Award. 
Social Trainers employed by the Authority for the 

Intellectually Handicapped Person 
Group Workers and Senior Group Workers employed by 

the Hon Minister for Community Services 
Supervisory Staff employed by the Country High 

Schools Hostels Authority and employed in 
accordance with the provisions of Agreement No. 
15 of 1980 

Employees of the Hon Minister for Education employed 
as Schools Support Staff and who are covered by the 
provisions of the Education Department Ministerial 
Officers Salaries Allowances and Conditions Award 
No. 5 of 1983 as amended by PSA No. 677 of 1985 

Employees of any Public Authority covered by an Award 
to which the Federated Clerks Union of Australia, 
WA Branch is a party as at 1 March 1985 

Employees of any Public Authority or Hospital covered 
by an Award to which the Hospital Salaried 
Officers Association of Western Australia is a 
party as at 1 March 1985 

Employees of any Public Authority covered by an Award 
of the Australian Conciliation and Arbitration 
Commission 

Salaried Officers employed by the Metropolitan 
Transport Trust covered by an award to which the 
MTT Salaried Officers Association is a party as at 
1 March 1985 

Salaried Officers employed by the Commissioner for 
Railways as at 1 March 1985 

Communications Systems Officers employed by the 
Western Australian Fire Brigades Board 

Schedule C. 
List of Salary Awards/Agreements and/or Clauses of 

Awards/Agreements which are replaced by this Award. 
Agriculture Protection Board Administrative and 

Clerical Officers Salaries Agreement 1983, No. 20 
of 1983 

Agriculture Protection Board Professional Officers 
Salaries Agreement 1983, No. 21 of 1983 

Agriculture Protection Board General Officers Salaries 
Agreement 1983, No. 27 of 1983 

Albany Port Authority Salaries Agreement 1983, No. 8 
of 1983 

Western Australian Alcohol and Drug Authority 
Administrative, Clerical and General Officers 
Salaries Allowances and Conditions of Service 
Agreement 1984, No. 6 of 1984, Clause 4.— 
Salaries and Salary Ranges; Clause 5.—Annual 
Increments, Clause 9.—Contract of Service 

Western Australian Alcohol and Drug Authority 
Professional Officers Salaries, Allowances and 
Conditions Agreement 1984, No. 7 of 1984 — 
Clause 4.—Salaries and Salary Ranges; Clause 
5.—Annual Increments; Clause 9.—Contract of 
Service 

Board of the Art Gallery of Western Australia 
Administrative, Clerical and General Officers 
Salaries Allowances and Conditions of Service 
Agreement 1983, No. 26 of 1983 — Clause 4.— 
Salaries and Salary Ranges; Clause 5.—Annual 
Increments; Clause 9.—Contract of Service 

Board of the Art Gallery of Western Australia 
Professional Officers Salaries Allowances and 
Conditions of Service Agreement 1984, No. 1 of 
1984; Clause 4.—Salaries and Salary Ranges; 
Clause 5.—Special Conditions; Clause 6.—Annual 
Increments; Clause 10.—Contract of Service 

Artificial Breeding Board of Western Australia 
Administrative, Clerical and General Officers 
Salaries Allowances and Conditions of Service 
Agreement 1984, No. 13 of 1984 — Clause 4.— 
Salaries and Salary Ranges; Clause 5.—Annual 
Increments; Clause 9.—Contract of Service 

Bunbury Port Authority Salaries Agreement 1983, No. 
9 of 1983 
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Dairy Industry Authority of Western Australia Salaries 
Allowances and Conditions of Service Agreement 
1984, No. 26 of 1984 — Clause 4.—Salaries and 
Salary Ranges; Clause 5.—Annual Increments; 
Clause 9.—Contract of Service 

Esperance Port Authority Salaries Agreement 1983, No. 
10 of 1983 

Fremantle Port Authority Administrative and Clerical 
Officers Salaries Agreement 1983, No. 11 of 1983 

Fremantle Port Authority General Officers Salary 
Agreement 1983 No. 12 of 1983 

Fremantle Port Authority Professional Officers Salary 
Agreement 1983, No. 13 of 1983 

Government Printing Office Superintendents and 
Supervisors Salaries Allowances and Conditions 
Agreement 1975, No. 24 of 1975, Clause 4.— 
Salaries and Salary Ranges; Clause 5.—Annual 
Increments; Clause 9.—Resignations, Retirements 
and Dismissals 

Geraldton Port Authority Salaries Agreement 1983, 
No. 17 of 1983 

Karrakatta Cemetery Administrative, Clerical and 
General Officers Salaries Allowances and 
Conditions Agreement 1984, No. 14 of 1984 — 
Clause 4.—Salaries and Salary Ranges; Clause 
5.—Annual Increments; Clause 9.—Contract of 
Service 

Kings Park Board Administrative Clerical and General 
Officers Salaries Allowances and Conditions 
Agreement 1984, No. 2 of 1984; Clause 
4.—Salaries and Salary Ranges; Clause 
5.—Annual Increments; Clause 9.—Contract of 
Service 

Lamb Marketing Board of Western Australia 
Administrative Clercial and General Officers 
Salaries Allowances and Conditions Agreement 
1984, No. 22 of 1984 — Clause 4.—Salaries and 
Salary Ranges; Clause 5.—Annual Increments; 
Clause 9.—Contract of Service 

Legal Ad Commission of WA Administrative and 
Clerical Officers Salaries Alowances and 
Conditions Agreement 1982, No. 4 of 1982 — 
Clause 4.—Salaries and Salary Ranges; Clause 
5.—Annual Increments; Clause 9.—Contract of 
Service 

Legal Ad Commission of Western Australia 
Professional Officers Salaries Alowances and 
Conditions Agreement 1982, No. 5 of 1982 — 
Clause 4.—Salaries and Salary Ranges; Clause 
5.—Annual Increments; Clause 9.—Contract of 
Service 

Main Roads Department Administrative and Clerical 
Divisions Salaries Agreement 1982, No. 3 of 1982 

Main Roads Department Professional Division Salaries 
Agreement 1982, No. 4 of 1982 

Main Roads Department General Division Salaries 
Agreement 1982 No. 6 of 1982 

Metropolitan Markets Trust Administrative and 
Clerical Officers Salaries Alowances and 
Conditions Agreement 1984, No. 3 of 1984 — 
Clause 4.—Salaries and Salary Ranges; Clause 
5.—Annual Increments; Clause 9.—Contract of 
Service 

Metropolitan Markets Trust General Officers Salaries 
Alowances and Conditions Agreement 1984, No. 
16 of 1984 — Clause 4.—Salaries and Salary 
Ranges; Clause 5.—Annual Increments; Clause 
9.—Contract of Service 

The National Trust of Australia (WA) Administrative 
Clerical and General Officers Salaries Alowances 
and Conditions Agreement 1983, No. 23 of 1983 
— Clause 4.—Salaries and Salary Ranges; Clause 
5.—Annual Increments; Clause 9.—Contract of 
Service 

The Perth Mint Administrative Clerical and General 
Salaries Alowances and Conditions Agreement 
1983, No. 16 of 1983 — Clause 4.—Salaries and 
Salary Ranges; Clause 5.—Annual Increments; 
Clause 9.—Contract of Service 

The Perth Mint Professional Officers Salaries 
Alowances and Conditions Agreement 1984, No. 
23 of 1984 — Clause 4.—Salaries and Salary 
Ranges; Clause 5.—Annual Increments; Clause 
9.—Contract of Service 

Perth Theatre Trust Administrative Clerical and 
General Officers Salaries Alowances and 
Conditions Agreement 1981, No. 12 of 1981 — 
Clause 4 — Salaries and Salary Ranges; Clause 
5.—Annual Increments; Clause 9.—Contract of 
Service 

Trustees of the Pinnaroo Valley Memorial Park 
Cemetery Administrative Clerical and General 
Officer Salaries Alowances and Conditions 
Agreement 1984, No. 20 of 1984 — Clause 4.— 
Salaries and Salary Ranges; Clause 5.—Annual 
Increments; Clause 9.—Contract of Service 

Port Hedland Port Authority Salaries Agreement 1983, 
No. 7 of 1983 

Rottnest Island Board Administrative Clerical and 
General Officers Salaries Alowances and 
Conditions Agreement 1983, No. 24 of 1983 — 
Clause 4.—Salaries and Salary Ranges; Clause 
5.—Annual Increments; Clause 9.—Contract of 
Service 

Rural Youth Movement Council Administrative 
Clerical General and Professional Officers Salaries 
Allowances and Conditions Agreement 1984, No. 
4 of 1984 — Clause 4.—Salaries and Salary 
Ranges; Clause 5.—Annual Increments; Clause 
11.—Contract of Service 

Board of Secondary Education Administrative Clerical 
and General Officers Salaries Alowances and 
Conditions Agreement 1983, No. 14 of 1983 — 
Clause 4.—Salaries and Salary Ranges; Clause 
5.—Annual Increments; Clause 9.—Contract of 
Service 

State Engineering Works Salaries Agreement 1984, No. ' 
11 of 1984 

The Waterways Commission Administrative Clerical 
and General Officers Salaries Allowances and 
Conditions Agreement 1983, No. 6 of 1983 — 
Clause 4.—Salaries and Salary Ranges; Clause 
5.—Annual Increments; Clause 9.—Contract of 
Service 

The Waterways Commission Professional Officers 
Salaries Allowances and Conditions Agreement 
1984, No. 18 of 1984 — Clause 4.—Salaries and 
Salary Ranges; Clause 5.—Annual Increments; 
Clause 9.—Contract of Service 

Western Australian Arts Council Administrative 
Clerical and General Officers Salaries Alowances 
and Conditions Agreement 1984, No. 24 of 1984 
— Clause 4.—Salaries and Salary Ranges; Clause 
5.—Annual Increments; Clause 9.— Contract of 
Service 

Western Australian Coastal Shipping Commission 
Administrative Clerical and General Officers 
Salaries Alowances and Conditions Agreement 
1983, No. 17 of 1984 — Clause 4.—Salaries and 
Salary Ranges; Clause 5.—Annual Increments; 
Clause 9.—Contract of Service 

Western Australian Egg Marketing Board 
Administrative Clerical and General Officers 
Salaries Alowances and Conditions Agreement 
1984, No. 21 of 1984 — Clause 4.—Salaries and 
Salary Ranges; Clause 5.—Annual Increments; 
Clause 9.—Contract of Service 

Western Australian Fire Brigades Board Administrative 
Clerical and General Officers Salaries Agreement 
1984, No. 8 of 1984 

Western Australian Fire Brigades Board Professional 
Officers Salaries Agreement 1984, No. 9 of 1984 

Western Australian Greyhound Racing Association 
Administrative Clerical and General Officers 
Salaries Alowances and Conditions Agreement 
1984, No. 10 of 1984 — Clause 4.—Salaries and 
Salary Ranges; Clause 5.—Annual Increments; 
Clause 11.—Contract of Service 
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Western Australian Meat Commission Administrative 
and Clerical Officers Salaries Allowances and 
Conditions Agreement 1984, No. 27 of 1984 — 
Clause 4.—Salaries and Salary Ranges; Clause 
5.—Annual Increments; Clause 9.—Contract of 
Service 

Western Australian Meat Commission General Officers 
Salaries Allowances and Conditions Agreement 
1984, No. 28 of 1984 — Clause 4.—Salaries and 
Salary Ranges; Clause 5.—Annual Increments, 
Clause 12.—Contract of Service 

Western Australian Meat Commission Professional 
Officers Salaries Allowances and Conditions 
Agreement 1984, No. 29 of 1984 — Clause 4.— 
Salaries and Salary Ranges; Clause 5.—Annual 
Increments; Clause 9.—Contract of Service 

Western Australian Museum Administrative Clerical 
and General Officers Salaries Allowances and 
Conditions Agreement 1983, No. 29 of 1983 — 
Clause 4.—Salaries and Salary Ranges; Clause 
5.—Annual Increments; Clause 9.—Contract of 
Service 

Western Australian Post Secondary Education 
Commission Administrative Clerical and General 
Officers Salaries Allowances and Conditions 
Agreement 1982, No. 11 of 1982 — Clause 4.— 
Salaries and Salary Ranges; Clause 5.—Annual 
Increments; Clause 9.—Contract of Service 

Western Australian Potato Marketing Board 
Administrative Clerical and General Officers 
Salaries Allowances and Conditions Agreement 
1983, No. 15 of 1983 — Clause 4.—Salaries and 
Salary Ranges; Clause 5.—Annual Increments; 
Clause 9.—Contract of Service 

Zoological Gardens Board Administrative Clerical and 
Professional Officers Salaries Allowances and 
Conditions Agreement 1984, No. 5 of 1984 — 
Clause 4.—Salaries and Salary Ranges; Clause 
5.—Annual Increments; Clause 11.—Contract of 
Service 

Zoological Gardens Board General Officers Salaries 
Allowances and Conditions Agreement 1984, No. 
19 of 1984 — Clause 4.—Salaries and Salary 
Ranges; Clause 5.—Annual Increments; Clause 
9.—Contract of Service 

Physicists (State X-Ray Laboratory) Salaries 
Allowances and Conditions Agreement 1972, No. 
17 of 1972 — Clause 4.—Adjustment of Salary 
Rates; Clause 5.—Salaries; Clause 6.—Annual 
Increments and Placement 

Radiation Officers Salaries Agreement 1978, No. 3 of 
1978 

Public Health Department Professional Engineers 
(State X-Ray Laboratory) Salaries Agreement 
1972, No. 11 of 1972 

Ministerial Officers Administrative Clerical and . 
General Officers Salaries Agreement 1975, No. 44 
of 1975 

Nurses Board of Western Australia (Administrative 
Clerical General and Professional Salaries) 
Agreement 1975, No. 34 of 1975 

Nurses Board of Western Australia Nursing Officers 
Salaries Agreement 1981, No. 2 of 1981 

Western Australian Tourism Commission Employees 
Salaries Allowance and Conditions Agreement 
No. PSA AG1 of 1985 — Clause 4.—Salaries and 
Salary Ranges; Clause 5.—Annual Increments 

Education Department Ministerial Officers Salaries 
Allowances and Conditions Award 1983, No. 5 of 
1983 — Clause 4.—Salaries — Administrative 
Clerical and General Officers and Clause 
5.—Annual Increments 

Education Department Ministerial Officers Salaries 
Allowances and Conditions Agreement 1978, No. 
6 of 1978 — Amendment No. 5 of 1980 — Clause 
5.—Salaries — Librarians and Library Assistants 

Totalisator Agency Board Administrative and Clerical 
Officers Salaries Agreement 1983, No. 22 of 1983 

Library Board of Western Australia Salaries and 
Salary Ranges Agreement, 1982 No. 9 of 1982, 
Clause 5.—Categories of Offices; Clause 6.— 
Salaries and Salaries Ranges; Clause 7.—Adjust- 
ment of Salary Rates; Clause 8.—Annual 
Increments; Clause 9.—Special Conditions — 
Professional Staff 

Statutory Registration Boards Officers Award 1986 
No. PSA A16 of 1986, Clause 6.—Salaries and 
Salary Ranges; Clause 7.—Part-Time Officers; 
Clause 9.—Annual Increments and Clause 13.— 
Contract of Service 

Western Australian Museum Professional Officers 
Salaries Allowances and Conditions Agreement 
1983, No. 30 of 1983, Clause 4.—Salaries and 
Salary Ranges; Clause 5.—Annual Increments and 
Clause 9.—Contract of Service 

Department for Community Welfare Superintendents, 
Deputy Superintendents and Assistant 
Superintendents of Institutions, Salaries, 
Allowances and Conditions Agreement 1977, No. 
6 of 1977. Clause 4.—Salaries and Salary Ranges 
and Clause 5.—Annual Increments 

The Forest Act Field Staff Agreement 1983, No. 25 of 
1983. Clause 4.—Adjustment of Salary Rates; 
Clause 5.—Salaries; Clause 6.—Forest Rangers; 
Clause 7.—Technical Assistants; Clause 
8.—Clerical Personnel; Clause 9.—Laboratory 
Assistants; Clause 13.—Annual Increments and 
Schedule A — Salaries 

SWAN BREWERY COMPANY LTD 
SUPERANNUATION AWARD 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A774 of 1986. 

Between the Breweries and Bottleyards Employees' 
Industrial Union of Workers of Western Australia 
and Others, Applicants and the Swan Brewery 
Company Limited, Respondent. 

A ward. 
HAVING heard Mr R.J. Murphy on behalf of the 
Brewery and Bottleyards Employees' Industrial Union of 
Workers of Western Australia, the Amalgamated Metal 
Workers and Shipwrights Union of Western Australia, 
the Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, the Federated 
Engine Drivers' and Firemen's Union of Workers of 
Western Australia and the Plumbers and Gasfitters 
Employees' Union of Australia, West Australian 
Branch, Industrial Union of Workers, Mr C.D. Panizza 
on behalf of the Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch and the 
Association of Draughting, Supervisory and Technical 
Employees Western Australian Branch and Mr P.J. 
McGuire on behalf of the Swan Brewery Company 
Limited, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979 hereby makes the following Award — 

1.—Title. 
This Award shall be known as the Swan Brewery 

Company Limited (Superannuation) Award 1987. 

2.—Definitions. 
(1) In this Award "the Fund" means the Swan 

Brewery Group Superannuation Fund established by 
Trust Deed and Rules 27 February 1973, as amended. 

(2) "Company" means the Swan Brewery Company 
Limited. 

(3) "Fund Member" means an employee of the 
Company who is a member of the fund. 
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3. —Contributions. 
Upon the registration of this Award the Company 

shall contribute to the Fund in accordance with its Trust 
Deed and Rules on behalf of each Fund Member. 

4.—Parties Bound — Area of Operation. 
(1) This Award shaU be binding on the Swan Brewery 

Company Limited, and its employees engaged in or 
about the brewing industry who are eligible to be 
members of either the Breweries and Bottleyards 
Employees' Industrial Union of Workers of Western 
Australia, the Amalgamated Metal Workers and Ship- 
wrights Union of Western Australia, the Association of 
Draughting, Supervisory and Technical Employees 
Western Australian Branch, the Electrical Trades Union 
of Workers of Australia (Western Australian Branch), 
Perth, the Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch the Federated 
Engine Drivers' and Firemen's Union of Workers of 
Western Australia, or the Plumbers and Gasfitters 
Employees' Union of Australia, West Australian 
Branch, Industrial Union of Workers by virtue of the 
callings in which they are employed. 

(2) This Award shall operate throughout the whole of 
the state of Western Australia. 

5.—Date of Operation. 
This Award shall operate for a period of 12 months 

from the first pay period on or after the 1st day of May 
1987. 

Dated at Perth this 28th day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Parties. 
The Brewery and Bottleyards Employees' Industrial 

Union of Workers of Western Australia; 
The Amalgamated Metal Workers and Shipwrights 

Union of Western Australia; 
The Electrical Trades Union of Workers of Australia 

(Western Australian Branch), Perth; 
The Federated Clerks' Union of Australia Industrial 

Union of Workers, WA Branch; 
The Federated Engine Drivers' and Firemen's Union 

of Workers of Western Australia; 
The Association of Draughting, Supervisory and 

Technical Employees Western Australian Branch; 
The Plumbers and Gasfitters Employees' Union of 

Australia, West Australian Branch, Industrial Union of 
Workers; 

The Swan Brewery Company Limited. 

TRANSPORT WORKERS (MOBILE FOOD 
VENDORS) AWARD. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A3 of 1986. 

Between Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch, Applicant and Portius Pty Ltd trading as 
"Flash Foods Canteen" and Others, Respondents. 

Before Mr Commissioner G.J. Martin. 
The 19th day of December 1986. 

Mr J.A.G. Long and Mr J.J. O'Connor on behalf of 
the Applicant. 

Mr P.K. Walton (of Counsel) on behalf of Portius Pty 
Ltd trading as "Flash Foods Canteen". 

Mr D.M. Jones and later Mr L.A. Jackson (of 
Counsel) on behalf of Captor Nominees Pty Limited as 
trustee for the West Coast Caterers Unit Trust trading as 
"Jiffy Foods MobOe Caterers". 
Mr E.L. Fry on behalf of the Federated Liquor and 
Allied Industries Employees' Union of Australia, 
Western Australian Branch, Union of Workers 
(Intervening). 

Reasons for Decision. 

THE COMMISSIONER: This is an application for a 
first award to be known as "The Transport Workers 
(Mobile Food Vendors)" Award 1986. It is directed 
against the following employers: 

Jiffy Food Caterers 
Flash Food Canteen 
Jet Foods 

The identity of the two companies trading as "Jiffy 
Foods Mobile Caterers" and "Flash Foods Canteens" is 
cited in the preamble to these reasons for decision. 

The applicant sought and was granted leave to delete 
"Jet Foods", Garrett Road, Bayswater as a party to the 
application. 

Prior to the application coming for hearing the 
Federated Engine Drivers' and Firemen's Onion of 
Workers of Western Australia advised the Commission 
that it did not intend to proceed with an application to 
intervene in the proceedings and written notice of which 
intention had been provided to the Commission in May 
1986. 

The remaining respondents to the application object to 
the issuance of any award from the application and these 
reasons for decision relate to the arguments presented 
and the evidence adduced in support of and in opposition 
to those objections, and that is the extent to which the 
proceedings have gone. 

I reserved my decision upon those matters on the 26th 
day of August 1986. 

The Application. 

The details of the award sought are for all intents and 
purposes a facsimilie of the "Transport Workers 
(General)" Award No. 10 of 1961 as varied, consolidated 
and varied (43 WAIG p. 98, a consolidation appearing in 
65WAIGp.l303). Thus except for the tile of the claimed 
award "The Transport Workers (Mobile Food 
Vendors)" Award 1986 its terms do not disclose the 
precise nature of the industry or callings to which it 
relates. 

However, those matters became abundantly clear 
from the submissions, evidence and inspections made 
during and in the course of the proceedings. 

The respondents provide to factories, building sites 
and the like at regular times each day a mobile canteen 
from which employees working at those places may 
purchase food such as sandwiches and pies, drinks hot 
and cold, confectionery and cigarettes. 

The "Mobile Canteens" are easiest described as a cab 
and chasis (like a utility) on which are mounted units 
which on one side and the rear are display areas with 
shelves and the like containing stocks of various goods 
and on the other side storage areas. 

The "Mobile Canteen" is operated by employees of 
the respondents and are predominantly females. 

The operators drive the mobile canteens to each 
scheduled location, and open up the unit for the 
customers to select their requirements on a self service 
basis. 

The operator collects the money for purchases made, 
gives change and attends to any requests or questions 
from customers. 

This operation is repeated until the operators' 
scheduled calls have been completed for the day. 
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To supply the goods with which the mobile canteens 
are stocked the respondents have premises which include 
kitchens for the preparation of various foods and 
refrigeration and warehousing facilities. 

Persons employed in those locations are engaged in 
callings such as storemen, or those associated with food 
preparation and are not the subject of this application. 

The mobile canteen operators commence their days 
work circa 6.00-7.(X) a.m. Monday to Friday both 
inclusive. The tasks to be performed before the mobile 
canteen leaves for its scheduled daily run include the 
preparation of the mobile canteen such as lighting the 
ovens, collecting crushed ice, collecting foods to be 
placed in the mobile canteen and arranging them therein. 

The operators leave base circa 8.00 a.m. and return 
circa 12.30 p.m. to 2.30 p.m. depending upon the 
geographical spread of their run and the number of calls 
to be made. 

Upon returning to base the operators' tasks include the 
removal of all perishable goods from the mobile canteen, 
the paying in of moneys and associated paper work, 
completion of stock reconciliation sheets, recording and 
returning unused food items to the kitchen, making out 
orders of food to be prepared by the kitchen personnel 
for the next day, collecting and/or organising perishable 
and non perishable items for the next day in and from the 
individual cool rooms and warehouse and the cleaning 
and general housekeeping required of the mobile 
canteen. 

I, in consultation with the representatives of the 
parties observed one operator at work at two factory sites 
and each operation undertaken by her upon her return to 
base, in preparation for the next days run. 

The attitudes of the parties and the intervener. 

(1) The Intervener. 

The intervener submitted that the persons employed in 
the preparation of food at the respondents' base 
premises are subject to the provisions of the 
"Restaurant, Tearooms and Catering Workers" Award 
No. 48 of 1978 as varied, an award to which it is a party 
and covering work within its constitution rule. 

Accordingly the applicant in these proceedings could 
not lay claim to that work as it did not fall within its 
constitution rule. 

The applicant conceded that it could not and did not 
intend to seek industrial coverage of employees whose 
major and substantial employment was food 
preparation. 

By the same token the intervener conceded that it 
could not lay claim to employees whose major and 
substantial employment was the driving of motor 
vehicles. 

The intervener next submitted that the operations 
conducted by the delete respondent party "Jet Foods" 
was different from that of the remaining respondents in 
that its employees prepared food and also drove the 
vehicles and then sold the food to the clients concerned. 

To protect its position by the common rule application 
of any award which might issue from this application the 
intervener requested that the scope clause should 
provide: 

Provided that this award shall not apply to any 
employee who substantially performs duties covered 
by an award to which the duties covered by an award 
to which the Federated Liquor and Allied Industries 
Union of Australia Western Australian Branch, 
Union of Workers is a party. 

(Transcript Notes of Proceedings pp. 10-11.) 

(2) The Respondent — Flash Foods Canteen. 
This employer's objections to the issuing of any award 

against it from the application fall under two major 
headings: 

Firstly that the employees in question are not eligible 
for membership of the applicant organisation, 
and 

Secondly that the great majority of this employer's 
employees are content with the terms of their employ- 
ment and do not want those terms of employment to be 
governed by an award. Evidence was led from this 
respondent's manager to establish the nature of the 
operations and the number of persons employed by it 
which totals 43, 15 of whom are mobile canteen 
operators, the remainder being primarily concerned with 
food preparation and other work associated with the 
operations of the base premises. 

Details were also provided of the rates of wages, 
commission and conditions of employment of its mobile 
canteen operators and the manner in which "manage- 
ment" maintained a liaison with those employees, and 
engaged in an harmonious industrial relationship. The 
evidence also revealed that the employer has been subject 
to a number of applications under section 29 of the Act. 

The major concern expressed by this witness upon the 
claims for an award was the likely prohibition by the 
applicant and its members of persons other than such 
members operating the mobile canteens. Presently in the 
case of an absent operator the manager and other 
management staff fill in on such occasions. 

I was told the prime requirement of its operators is that 
they be able to drive a motor vehicle and be females. 

This respondent's marketing consultant told me of a 
ballot which he had conducted of its operators and the 
ballot papers were submitted as Exhibit A. 

The result of the ballot was that the majority of the 
operators "wished to remain non respondent to the 
Transport Workers Union". 

I was also told in this evidence that in the last six 
months the turnover of operators was in the vicinity of 80 
per cent. 

(3) The Respondent — Jiffy Foods MobOe Caterers. 
This employer objects to being a party to any award as 

sought by the applicant on the grounds that: 
(a) The prime purpose of the employment of 

operators of mobile canteens is the vending of 
food stuffs from mobile units and those 
persons have no affinity with the classes of 
person eligible for membership of the applicant 
in accordance with its constitution rule, but 
with persons employed in the catering industry. 

(b) Even if such was held not to be the case the vast 
majority of the employer's employees engaged 
as operators of mobile canteens is of the view 
that an award should not issue. 

Counsel for this employer firstly referred me to and 
analysed the applicant's constitutional rule and which 
reads so far as it is relevant to these proceedings: 

3.—Constitution. 
The Branch shall consist of an unlimited number 

of drivers and/or loaders and/or operators and/or 
washers of all mechanically propelled or animal- 
drawn vehicles or implements or machines and their 
assistants, aeroplane cabin attendants, air hostesses, 
conductors, collectors of fares, stablemen and 
yardmen, employed in or in connection with the 
cartage, conveyance, movement or transportation 
of persons, goods, merchandise, wares, 
implements, machines, vehicles, livestock, material 
or matter of any kind. 

(Extract as certified by the Registrar on 
the 6th day of August 1986.) 
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It was submitted that the employees in question are 
employed in or in connection with the selling of goods 
and the driving of vehicles is an incidental function and 
thus the purpose of the employment, the prime test, is 
not the transportation of goods or materials or the 
driving of the vehicles as envisaged by the applicant's 
constitution rule. 

In support of that submission I was referred to the 
matters of: 

No. 4 of 1977 of 11 May 1977 — "Gary's Case" — 
57 WAIGp. 585. 
No. 251 of 1981 of 27 July 1981 — 61 WAIG p. 
1311. 
No. A14 of 1981 of 7 May 1984 — 64 WAIG p. 882. 

By an analysis of the evidence presented to me Counsel 
submitted that the facts confirmed that the prime 
purpose of the employment of the operators of the 
mobile canteens was to effect the sale of particular goods 
by providing a service to particular customers. 

That driving of a vehicle was involved for whatever 
portion of the employees working day, was not to be the 
test and by analogy an Ambulance Officer or an RAC 
Patrolman did not become eligible to belong to the 
applicant's union because the discharge of their prime 
functions involved the driving of a motor vehicle. 

The second argument which Counsel posed to me 
related to the exercise of my discretion as to whether or 
not an award should issue against this employer from this 
application. 

To that end Counsel referred me to matter No. 373 of 
1982 of the 24th day of September 1982 — an appeal to a 
Full Bench of the Commission by Hamersley Iron Pty 
Limited against a decision by the Commission upholding 
an application by the Federated Clerks Union for an 
award for clerical employees of that employer. I was 
referred particularly to the following parts of the reasons 
for decision upholding that appeal. 

... it was a clear conclusion to be drawn from the 
evidence that an award of the Commission was not 
needed or desired by the relevant employees of the 
appellant. 

(62 WAIG p. 2418 at p. 2419.) 
and 

The present Act emphasises the mutuality of 
employer/employee rights and the Commission 
while according recognition of the representative 
interest of a union is explicitly required to exercise 
jurisdiction so that amongst other things the 
liberties and rights of individual employees are safe- 
guarded. The union continues under the present Act 
to be an essential condition of securing improve- 
ment in relations between employers and employees 
but it appears to me to be less likely today that an 
award is warranted to settle conflict between union 
and employers where the employees are genuinely 
satisfied with their conditions. 

(62 WAIG p. 2418 at p. 2412.) 
It was never the case that a union had an absolute 

right to obtain any award it sought. It always has 
been a matter for the exercise of the Commission's 
discretion. 

(62 WAIG p. 2418 at p. 2412.) 
I am of the opinion that the evidence and sub- 

missions viewed as a whole do not reveal the 
existence of any real "conflict in respect to 
industrial matters" . . . 

The case for the union really amounted to little 
more than a demand to be allowed to extend its 
sphere of influence. While that is no doubt a natural 
aspiration for a union to have it is not a sufficient 
reason in itself to justify making an award against an 
unwilling employer particularly when to do so 
would be to ride rough shod over the wishes of all 
but a few of the employees concerned . . . 

(62 WAIG p. 2418 at p. 2423.) 

This respondent also analysed the rates of wages and 
commissions accorded to its operators of mobile 
canteens compared with those applicable under the 
"Transport Workers (General)" Award No. 10 of 1961 
and concluded that there was no advantage whatsoever 
to the employees in being subject to such rates of wages. 

This respondent's manager gave very detailed evidence 
of the history, operations and manning of its business. 

It employs 34 mobile canteen operators who work 
from 6.30 a.m. to 2.30 a.m. Monday to Friday both 
inclusive. Most units leave base circa 8.15 to 8.30 a.m. 
and the average number of points serviced is around 40 to 
45 per round. 

The majority of units return to base by 12.30 p.m. Asa 
breakdown of the various tasks in time spent on them he 
told me as follows: 

Time to load unit 
Time spent away from base 
Time on sites 
Time travelling 
Time to unload unit 
Daily clean of unit 
Ordering of goods 

.34 hours 
4.5 hours 
2.25 hours 
2.25 hours 

.5 hours 

.3 hours 
.5-1 hours 

I was also told of the basis of the rates of wages and 
commission payable to these employees and various 
conditions of employment applicable to them and which 
are the normal industry "standards" in existence from 
time to time. 

The manager also told me that in the years he has 
been with this employer there had not been any industrial 
disputes and a mechanism is in place (and has been for 
some three or four years) whereby with the agreement of 
the employees, two employees have been nominated to 
represent the employees with him on any problems any 
employee wished to raise. 

His opposition to an award was based upon a desire to 
maintain total flexibility of operations without hard and 
fast rules made by third parties. 

In April of this year when the application was served 
on this employer the Manager held a meeting of the 
employees likely to be affected by it" and from which a 
secret ballot was conducted and an overwhelming 
majority voted against the question posed i.e. "Do you 
want an award to cover the mobile lunch van industry?'' 
(Exhibit B). 

On the 16th day of July 1986 with the hearing of this 
application imminent another ballot was taken of the 
employees concerned, again with a majority vote against 
an award and the applicant as a protector of their 
industrial affairs (Exhibit C). 

During the inspection of this employer's operations at 
its base establishment I was presented with a further 
expression of the wish of the majority of its mobile 
canteen operators not to be associated with the applicant 
or industrial regulation, in the form of a letter from the 
employees (Exhibit D). 

This employers next witness was a male mobile canteen 
operator who described his duties and the break down of 
the various tasks by time as follows: 

Time to load unit . 5 hours 
Time on sites 3 hours 
Time travelling 2-2.5 hours 
Time to unload vehicle .16 hours 
Daily clean of unit .5 hours 

His day is usually 6.30 a.m. to 2.30 p.m. 
he also told me that he was one of three employees 

elected to represent an employee or the employees with 
the manager on any problems. He confirmed in general 
terms the ballots described in his managers evidence and 
said that in his view the vast majority of the employees 
were satisfied with their conditions of employment. 

This employers next witness was a female mobile 
canteen operator who has worked S'/z years with the 
employer and 4Vi years with the first employer 
respondent. 
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She described in detail step by step the tasks she 
performed each day and the number of calls made each 
day and explained that her round involved less driving 
time than most operators. Her breakdown in time of the 
tasks was: 

Time to load unit .5 hours 
Time on site 3 hours 
Time travelling 2.5 hours 
Time to unload unit .16 hours 
Daily cleaning of unit .25 hours 
Paper work (ordering) .75-1 hours 
Money paper work .4 hours 

She also told me of her conditions of employment, 
annual leave, sick leave, bereavement leave and the like 
and confirmed that she had assisted in the conduct of the 
ballots and that the results of those ballots in her view 
reflected the genuine views of the employees concerned 
and that those employees had not wished to hear the 
views of the applicant. 

(4) The Applicants Case. 
The applicant outlined that it would be submitting that 

the evidence would show that 
* the major and substantial portion of the mobile 

canteen operators' time was driving a vehicle and 
loading and unloading a vehicle, all tasks within its 
constitution rule. 

* the Hamersley Iron Pty Limited case has no 
application to the circumstances or facts of this 
case. 
and 

* the savings clause asked for by the intervener was 
quite unnecessary. 

The applicants first witness was its shop steward at the 
first respondent's operation. She has worked with that 
employer for over 16 months and was the second longest 
serving mobile canteen operator of 16. 

She estimated the turnover in operators as 100 per cent 
in the last six months and attributed that fact to either 
concern with the lack of maintenance on the units, lack 
of proper conditions of work or managements attitude to 
those conditions. 

I was told that in April of this year there had been a 
meeting between those employees and representatives of 
the applicant at which the employees had expressed 
unanimous support for an award to cover their 
employment. 

The witness gave me a resume of her daily duties from 
6.45 a.m. to 3.00 p.m., and broke them up in time as 
follows. 

Time to load and prepare unit 1 hour 
Cash Reconciliation .5 hours 
Orders paper work . 16 hours 
Collecting orders .5 hours 
Time to unload unit ) 
Daily cleaning of unit ) 1 hour 

Exhibit 4 a statutory declaration by the witness shows 
a detailed record of time spent from leaving the base and 
returning to the base on two different occasions as 
follows. 

LeftBase 7.50a.m. 7.55 a.m. 
Return to Base 1.05 p.m. 1.09 p.m. 
Serving Time 1 hr 56 mins 2 hrs 9 mins 
Driving Time 2 hrs 27 mins 2 hrs 27 mins 
Other Time 22 mins 38 mins 

LeftBase 7.50a.m. 7.55 a.m. 
Return to Base 1.05 p.m. 1.09 p.m. 
Serving Time 1 hr 56 mins 2 hrs 9 mins 
Driving Time 2 hrs 27 mins 2 hrs 27 mins 
Other Time 22 mins 38 mins 

(Other time was restocking servery, oven and cleaning 
between calls.) 

This witness told me that she works S'/z hours per day, 
without a lunch break and no overtime is paid for work 
in excess of 40 hours, and no wet weather gear is supplied 
by the employer. 

The employee receives the standard public holidays, 
sick leave, four weeks annual leave and loading but that 
is split by the employer into two portions to be taken at 
different times of the year at the employer's election. 

In her view the ballot conducted by her employer was 
not properly conducted and the results did not tally with 
what she believed were the views of the majority of the 
employees. 

She wants an award and the applicant to look after her 
industrial relations matters. 

The applicants next witness presently works with the 
second respondent having been employed by the first 
respondent for 12 months up to May of this year. She is a 
member of the applicant organisation and has been since 
circa early April 1986. 

She told me that she had been present at the meeting 
held with representatives of the applicant referred to in 
the evidence of the last witness and confirmed that it had 
been the wish of the employees at that meeting that an 
award be sought to regulate their employment with the 
first respondent. I was told of the areas in which the 
witness considered that conditions of employment with 
the first respondent were deficient, the poor standard of 
maintenance of the mobile canteens and detailed the 
tasks she performed and performs as a mobile canteen 
operator, confirming the detailed picture which had been 
presented to me by others and the inspection. 

In her present employment, by Exhibit 7 this witness 
tabulated the manner in which her time was consumed 
from the point of leaving and returning to base each day 
as 

Serving Time — 2 hours 19 minutes 
Driving Time — 2 hours 52 minutes 

Of the three hours and 36 minutes spent at base the 
witness by Exhibit 5 stated that one hour and 53 minutes 
of that period was directed to the loading, unloading and 
cleaning of the unit. 

She told me also that some 30 persons had left the 
employ of the first respondent whilst she had worked 
there, which covered a period of approximately 12 
months. 

Additionally I was told that she had recently been 
transferred to a new "run" presumably as she held a 
"union" ticket, and thus acceptable to the employees 
serviced on that run. 

This witness did not think that the "grievance 
procedure" with the second respondent was satisfactory 
because she thought that there was a certain amount of 
favouritism shown to the long serving delegates. 

In her view the respondent's manager in its address to 
the employees about the applicant's claim has implied 
possible job losses as the result of an award which had 
distressed some of the employees and caused them to say 
they did not want things to change. She conceded 
however that the democratic view of the employees 
should prevail. 

She also told me that she joined the employ of the 
second respondent because she had been told by another 
ex employee of the first respondent that conditions were 
better at the second respondent's operation. 

To me the witness expressed her wish for an award to 
be for the purposes of job protection and an organisation 
to turn to if management behaved unfairly. 

The applicant's final witness worked for the first 
respondent for four months in the first half of 1986 as a 
mobile canteen operator. 

She terminated the contract of employment as she 
considered she was being overworked and underpaid or 
as she put it "ripped off by the employer". 

She estimated her time each . . . was consumed as 
follows: 

Loading Van .25 hours 
Driving 2.5 hours 
Serving 1.5 hours 
Balancing Money .25 hours 
Waste Sheets ) 
Ordering ) 1 hour 
Cleaning and Unloading 1 hour 

Her weekly hours she estimated to be in excess of 41 Vi 
and she was not paid any overtime rates. 
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Other criticisms of this employer were lack of wet 
weather gear, lack of cleaning aids, no sick leave and the 
unsatisfactory nature of the commission system. An 
award was seen by this witness as the answer to those 
problems. 

The applicant in answer to the submissions of the two 
respondents' objections to the issuance of any award 
from the application firstly elaborated upon its 
summarised position, in respect of the intervener 
referred to earlier in these reasons for decision. 

It submitted that the deletion of the employer "Jet 
Foods" did not produce the drawing of any conclusion 
one way or the other as to whether it was open for it to 
indirectly cover the employees of such employer or that 
any award made from the application would apply by 
"Common Rule" to such employer, as there was nothing 
before the Commission on its operations which enabled 
any conclusion being drawn at all. 

The applicant took issue with the objecting 
respondent's construction of the applicants' constitution 
rule. In its view the initial test to be applied in this matter 
is a quantitative analysis of all the duties performed by 
the employees concerned. 

In its view the principal activities of the mobile canteen 
operators were not as described by the employers that is 
to say "the vending of food" or "foodstuffs". 

To the contrary the "selling" function which entailed 
only the collection of moneys in a self service situation 
was incidental to the principal task of loading and 
unloading vehicles and driving those vehicles and their 
contents to particular places at which consumers took 
delivery of those contents. 

It said that its analysis of its evidence before me 
showed that the work time of mobile canteen operators 
was 

Normal hours of duty — Between 7.00 a.m. and 
3.00 p.m. (Monday to Friday both inclusive) 
Driving time per day = 33 per cent 
Loading time per day = 12 per cent 
Unloading time and vehicle cleaning time = 11 per 
cent 
Vending time = 27 per cent (of which 95 per cent 
was spent in standing by the vehicle collecting 
moneys for the self serving customers). 

(Transcript Notes of proceedings p. 203.) 
Those activities or tasks performed by the mobile 

canteen operators were the applicant submitted, 
analogous to those undertaken by other employees for 
whom the applicant held unchallenged constitutional 
and award coverage, and the applicant instanced 
firstly:— 

Employees employed in the callings of "Breadcarter" 
under the "Breadcarters (Metropolitan)" Award No. 35 
of 1963 as varied. 

(57 WAIG p. 1726.) 
Such employees I was told by the applicant 

set out each morning with their stocks of bread 
and sell their goods at each port of call usually a 
supermarket or a delicatessen of some sort. 

In this situation the job of the employee is mainly 
to deliver the goods to the required destination and 
then collect the money from the purchaser. 

(Transcript notes of proceedings p. 201.) 
Secondly the applicant then referred to the calling 

within its Transport Workers (General) Award No. 10 of 
1961 as varied, consolidated and varied, of "van driver 
salesman" (see 65 WAIG p. 1303). 

Such persons the applicant stated in one industry 
"head off each morning to their sundry destinations and 
deliver the ice cream and collect the money. In fact, in the 
case of these drivers the usual procedure is for them to go 
in and to say usually 'How much do you want today?' or 
'We've got a new line of ice cream cakes' or whatever and 
in the case of these sorts of employees it is an accepted 

fact that they are substantially employed for the purpose 
of delivering goods.'' (Transcript of notes of proceedings 
p. 201.) 

The applicant acknowledged that in the case of the 
van-driver salesmen, at least, some of the goods delivered 
were pre-sold by virtue of orders placed by the purchaser 
with the producer or wholesaler and which was not the 
case for the mobile canteen operators. 

To the applicant nothing turned on that difference and 
it stated that the employers' submissions that the mobile 
canteen operator was akin to a shop assistant in customer 
advice and assistance were wrong. 

In the applicant's view the mobile canteen operator 
like the van-driver salesman are actually involved in very 
little "selling" and probably less than the general van- 
driver salesman. 

Accordingly it was inappropriate for the mobile 
canteen operator to be described as principally involved 
in the vending of food. 

In its submission the applicant claimed that the 
principal function of the mobile canteen operators is the 
driving of a vehicle with ancillary functions of loading, 
unloading and cleaning the vehicle. 

Those functions are all specified within the applicant's 
constitution rule (and which has been reproduced earlier 
in these reasons for decision). 

Putting aside the test of simply quantifying the duties 
or tasks or functions of the employees concerned and 
applying the test in "Gary's Case" a finding of fact as to 
what the employee is employed to do, the simple answer 
was in accordance with Exhibit 1 and the usage of words 
by the employer's witnesses, to drive a vehicle. 

Accordingly the applicant saw no impediment within 
its constitution rule to seek to regulate these employees 
industrially. 

Dealing with the employers' arguments and evidence 
on the question that an award was not necessary or 
required by the employees and the decisions referred to in 
support of that argument the applicant questioned 
whether the decision taken or the views expressed by the 
employees were reasonable and based on adequate 
information. 

In the case of the first respondent the applicant 
submitted that the results of the ballot there conducted 
were worthless due to the manner in which the questions 
were phrased and should be totally disregarded. 

As to the second respondent the applicant contended 
that the employees had not been supplied with the correct 
information on the rates of wages payable under the 
"Transport Workers (General)" Award No. 10 of 1961 
and would have voted upon the false impression of where 
they stood vis a vis the rates presently being paid to them, 
and of which witnesses themselves were uncertain. 

The absence of any input by the applicant into the 
facts upon which the employees made their decision 
denied to the employees the full range of the facts. 

As to the decision of the Full Bench in matter No. 373 
of 1982 of the 24th day of September 1982 "the 
Hamersley Iron Case" (62 WAIG p. 2418) the applicant 
submitted that it was to be distinguished from the present 
proceedings in that in the former case there were 
assertions that the issuance of the award claimed may be 
to the detriment of the employees therein concerned and 
not to their advantage as would be the case in this 
application so far as rates of wages and some conditions 
of employment were concerned. 

The decision also in that case it was submitted did not 
set an immutable precedent because it had been made 
clear that the decision had been arrived at only on the 
merits and facts on that case (see 62 WAIG p. 2418 at p. 
2422). 

Another factor which loomed large in that case 
"Preference to Unionists" was no longer an issue which 
could be pursued before this Commission by virtue of 
section 23 (3) (e) of the Act. 
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In contrast to the "Hamersley Iron Case" it was 
submitted that the majority of employees of one 
employer had requested the applicant to obtain an award 
for them and this was another distinguishing factor. 

The applicant argued that obtaining an award for the 
employees in question would have the net effect of 
enhancing the rights and liberties of persons who 
presently suffer poor conditions of employment. 

It drew upon in support of its claims the following 
extract from the "Hamersley Iron Case": 

A claim may not lack substantial merit even 
though more are shown to be opposed to it than are 
in favour of an award which he does not consider 
necessary is not necessarily to prejudice his liberties 
or rights. Regard for the liberties and rights of 
individuals may, in the circumstances, need to be 
balanced against the interests of others directly or 
indirectly concerned. 

(62 WAIG p. 2418 at p. 2419.) 
As to the law upon whether or not an organisation is 

entitled to an award the applicant argued that I should 
pay regard to the views of the Full Bench in the 
"Hamersley Iron Case" namely that: 

In the generality an award will be issued by the 
Commission unless good reason exists to refuse it. 

(62 WAIG p. 2418 at p. 2420.) 
and 

I am of the opinion that the Commissioner was 
not in error in finding as he did that it was well 
settled in this jurisdiction that a union has a prima 
facie right to an award. It is true that one would 
search in vain for a provision in the Act which says 
so. That is equally true of the repealed Act. It is well 
settled in the sense that it has been the almost 
unvarying approach of industrial tribunals in this 
State to treat the making of awards as the natural 
order of things and thus to place upon any employer 
who seeks to remain award-free, the burden of 
showing why that should be. If good reason is 
shown the prima facie right is set aside. It is a 
convenient and expedient practice. It does not 
operate unfairly upon employers, who have sound 
reasons for remaining untrammelled by an award. It 
recognises the fact that the business of preventing 
and resolving conflict in respect of industrial 
matters is essentially (though not of course 
exclusively) carried out by making awards. It is in 
keeping with the fact that in the ordinary case the 
award made by the Commission is a "common 
rule'' and applies to large numbers of employers and 
employees who have had no say in its making and 
who become bound by it merely by engaging in the 
industry to which it applies. 
(My emphasis.) (62 WAIG p. 2418 at p. 2422.) 

I was urged to accept that view, in fact bound to, in the 
applicant's submission in preference to the views of the 
Industrial Appeal Court in matter No. 1 of 1984 of the 
7th day of May 1984 — Hamersley Iron Property 
Limited and the Association of Draughting, Supervisory 
and Technical Employees Western Australian Branch 
and which included inter alia 

There is no doubt a formidable body of support, 
some of it of considerable antiquity, for the 
proposition enunciated by the President. One needs 
to cite only in re Milk Carters (Country) 
Conciliation Committee (1941) IR (NSW) 625 per 
De Baun J. at 69.1 question this approach however 
under the present Act. No doubt where a Union 
seeks an award for those persons over whom it has 
industrial coverage, and there is no bona fide 
opposition to it, a Commission will usually form the 
view that the substantial merits of the case require 
the making of an award but before reaching that 
conclusion it would need to consider all the other 
provisions of section 26 (I) as, for example, the 
interested persons immediately concerned whether 
directly affected or not and where appropriate the 

interests of the community as a whole. I do not think 
it proper to erect as a proposition of law previous 
rulings that a union is prima facie entitled to an 
award. In all cases it will be necessary to reach the 
decision in the light of the provisions of section 26 
and it would seem the union which desires an award 
would have the burden of establishing that on the 
substantial merits of the case an award should be 
made. In this particular case the Commissioner 
clearly formed the view the substantial merits did 
not justify making the award and the question is 
whether, as a matter of law, the majority erred in 
overturning that decision. 
(Myemphsis.) (64 WAIG p. 852 at p. 853.) 

In summary, the applicant submitted that an award 
for the employees concerned will: 
* Standardise the current rates of wages and 

conditions of employment for the employees of 
both respondent employers. 

* Create regulation which will result in a more stable 
workforce in lieu of the high turnover which 
presently obtains. 

* Remove the industry from a state of total deregula- 
tion to one in which basic ground rules are set for the 
interests of the employees, the employers and the 
community generally. 

(5) My findings. 
From all of the material placed before me I find as 

follows: 
(a) The purpose of the combined endeavours of the two 

employers active parties to this application and their 
employees subject to the application is the sale of 
foodstuffs, drinks and the like by retail to 
consumers at their various places of employment. 

(b) The manner in which that endeavour is pursued 
requires the employees employed as "operators of 
mobile canteens" to be capable of and licensed to 
drive a motor vehicle. 

(c) The "mobile canteen units" are motor vehicles. 
(d) The major and substantial portion of the time of 

those employees each day is spent on driving, 
loading, unloading and cleaning a motor vehicle. 

(e) That work is subject to the applicant's constitution 
rule and which when filletted out provides that: 

3.—Constitution. 
The Branch shall consist of unlimited number of 

drivers and/or loaders and/or washers of all 
mechanically propelled .. . vehicles.. . employed in 
or in connection with the cartage, conveyance, 
movement or transportation of . . . goods, 
merchandise, wares . . . material or matter of any 
kind. 
(Extract from applicant's Registered Rules as 
certified by the Registrar on the 6th day of August 
1986.) 

(f) A majority of the employees employed by the first 
respondent "Flash Foods Canteen" as "mobile 
canteen operators" initiated and supported the 
request to the applicant that it move on their 
behalves to obtain an award to regulate the rates of 
wages and conditions of employment with their 
employer. 

(g) The ballot held since that action of employees 
employed by the first respondent employer "Flash 
Foods Canteen" as "mobile canteen operators" 
was unsatisfactory in nature and does not provide a 
clear or conclusive expression of those employees' 
wishes on the question of award coverage. 

(h) The majority of employees employed by the second 
respondent employer "Jiffy Foods Mobile 
Caterers" genuinely hold the view that they do no 
wish the applicant to represent them in their 
industrial relations dealings with their employer or 
for the Commission to make an award regulating 
their rates of wages and conditions of employment. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 529 

(i) The conditions of employment of the employees of 
the first respondent employer "Flash Foods 
Canteen", despite recent adjustment thereto by that 
employer seem to be in need of improvement 
compared with "industrial standards at large". 
The conditions of employment of the employees of 
the second respondent employer "Jiffy Foods 
Mobile Caterers" do not seem to be in need of 
improvement compared with "industrial standards 
at large". 

(6) My Conclusions. 
I take the view that having regard to the nature of the 

work performed by the employees employed by the two 
remaining respondent employers, as revealed by the 
evidence and inspections, is it open to the applicant 
within its constitution rule to seek industrial coverage for 
those employees be it by way of an award, order or 
industrial agreement. 

I find support for that view in the unchallenged 
industrial coverage which the applicant holds and has 
held for many years for employees employed in the 
colloquially termed calling of "Breadcarter". 

Those employees from my dealings with the bread 
manufacturing industry over the years both before and 
after my appointment as a member of the Commission 
enable me to say that such employees are analagous to 
the "mobile canteen operators", being predominantly 
females, required to be capable of and licensed to drive a 
motor vehicle, load and unload vehicles, call upon 
consumers at their homes, offer bread for sale by retail, 
take moneys, give change and account for moneys and 
stock. 

True it is that there have been changes in latter years 
with the emergency of "Supermarkets" and the decline 
of the "house calls" and the increase in wholesale 
deliveries and pre ordering by the purchaser but that does 
not affect the analogy in years gone by. 

The analogy with the "van driver salesman'' is less apt 
in my view having regard to the fact that their customers 
have been purchasers for resale, e.g. shops, catering 
establishments and the like and not retail consumers. 

In my view the test as enunciated in "Gary's Case'' (57 
WAIG p. 585) and which went to the question of whether 
or not a particular employee was bound by the terms of a 
particular award according to the following criteria: 

What one is left with therefore is the necessity to 
evaluate the evidence to determine whether her 
duties as a land salesman were so slight as to be 
outweighed by her duties of a clerical nature, so that 
in truth and in substance, it should be said that she 
acted as a clerk. His Workship, in my view, correctly 
addressed his mind to the issues in this case and 
determined as I apprehend his judgment, that her 
duties as a land salesman were not insignificant or 
unsubstantial but were the main purpose of her 
employment, the clerical work which she performed 
being ancillary to enable her to discharge her prime 
duties. This is essentially a question of fact and 
despite the careful argument advanced on behalf of 
the appellant, I am not persuaded that the learned 
Magistrate answered the question wrongly. 

(57 WAIG p. 585 at p. 587.) 

is not necessarily appropriate in determining the question 
of whether or not an organisation has the capacity by 
virtue of its constitution rule to seek an award for 
particular employees. 

Having so concluded the question then becomes 
whether or not good reason has been shown why the 
applicant's questionable (see 64 WAIG p. 852 at p. 853) 
prima facie right to an award should be set aside, to 
paraphrase the extract from the reasons for decision in 
the "Hamersley Iron Case" quoted earlier in these 

reasons for decision (62 WAIG p. 2418 at p. 2422) having 
regard "to the substantial merits of the case" as referred 
to in the "ADSTE" case also referred to earlier in these 
reasons for decision (64 WAIG p. 582 at p. 853). 

I answer my own question simply in the following 
terms: 

As to the first respondent employer "Flash Foods 
Canteens" it has not been demonstrated to my satis- 
faction that the majority of the employees of this 
employer engaged as "mobile canteen operators" do not 
want and do not need regulation of their conditions of 
employment by an award (order or industrial agreement) 
made under the provisions of the Act and I will not allow 
this employer's objection to the ultimate issuance of an 
award. 

With respect to the second employer "Jiffy Foods 
Mobile Caterers" I am satisfied that it has been clearly 
demonstrated that the employees of this employer 
engaged as "mobile canteen operators" do not want or 
need an award (order or industrial agreement) to regulate 
their conditions of employment nor do they want or need 
the assistance of the applicant in the conduct of their 
industrial relations matters with this employer and nor 
does the employer and I see no reason why I should 
interfere with that situation. 

Accordingly I will allow this employer's objection and 
strike it out as a party to the application. 

It then remains for the applicant and the one 
remaining responder employer to resolve the application 
by conciliation with recourse to the Commission when 
the application has been resolved in whole or in part for 
whatever further proceedings are then necessary, the end 
result to be binding only upon that employer. 

I do not perceive that such a course of action which 
will result in one of two competitors being subject to an 
award or whatever of the Commission and one not, as 
the cause of any potential industrial conflict or 
disharmony, as the "struck out employer" has displayed 
an obvious sensitivity to industrial standards generally in 
the past and there are no reasons to assume that that 
sensitivity will suddenly disappear to the extent that its 
employees become disadvantaged compared with the 
world around them. 

The minutes of the proposed order to issue to reflect 
my decision now issue and may be spoken to by the 
parties if they so wish at a mutually convenient time to be 
arranged with me. 

I have not included in those minutes any reference to 
the respondent which the applicant agrees can be deleted 
from the application namely "Jet Foods" because the 
identity of the person, firm or corporation using that 
business or trading name is not known to me nor to any 
authorities such as the Corporate Affairs Department. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A3 of 1986. 

Between Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch, Applicant and Portius Pty Ltd trading as 
"Flash Foods Canteen" and Others, Respondents. 

Order. 
HAVING heard Mr J.A.G. Long and Mr J. J. O'Connor 
on behalf of the applicant, Mr P.K. Walton (of Counsel) 
on behalf of Portius Pty Ltd trading as "Flash Foods 
Canteen", Mr D.M. Jones and later Mr L.A. Jackson 
(of Counsel) on behalf of Captor Nominees Pty Limited 
as trustee for the West Coast Caterers Unit Trust trading 
as "Jiffy Foods Mobile Caterers" and Mr E.L. Fry on 
behalf of the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
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Branch, Union of Workers (intervening), the 
Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That Captor Nominees Pty Limited as trustee for 
the West Coast Caterers Unit Trust trading as "Jiffy 
Foods Mobile Caterers" be struck out as a party to 
this application. 

Dated at Perth this 9th day of January 1987. 

(S*gd.) G.J. MARTIN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN TOURISM 
COMMISSION TRAINEESHIP. 

Agreement 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA AG2 of 1986. 

Between the Western Australian Tourism Commission, 
Applicant and the Civil Service Association of 
Western Australia (Inc), Respondent. 

Order. 
HAVING heard Mr A.S. Caccamo on behalf of the 
Applicant and Mr M. Thorn on behalf of the 
Respondent, the Commission, constituted by the Public 
Service Arbitrator, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 and by 
consent, hereby orders — 

That the Application be and is hereby withdrawn 
by leave. 

Dated at Perth this 24th day of December 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

AWARDS/AG RE EM E NTS — 
Variation of — 

AERATED WATER AM) CORDIAL 
MANUFACTURING INDUSTRY. 

Award No. 10 of 1975. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 926 of 1986. 

Between Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Coca-Cola Bottlers, 
Perth and Others, Respondents. 

Order. 
HAVING heard Mr M. Kirk on behalf of the Applicant 
and Ms E. Gauci on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Aerated Water and Cordial Manufactur- 
ing Industry Award No. 10 of 1975, as varied be 
further varied in accordance with the attached 

Schedule and that such variation shall have effect as 
from the beginning of the first pay period 
commencing on or after the 11th day of March 1987. 

Dated at Perth this 11th day of March 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 9.—Overtime: Immediately after subclause (4) 

of this clause insert new subclause (5) as follows: 
(5) (a) When overtime is necessary it shall, 

wherever reasonably practicable, be so arranged 
that employees have at least 10 consecutive hours 
off duty between the work of successive days. 

(b) An employee (other than a casual employee) 
who works so much overtime between the termina- 
tion of their ordinary work on one day and the 
commencement of their ordinary work on the next 
day that they have not had at least 10 consecutive 
hours off duty between those times shall, subject to 
this paragraph, be released after completion of such 
overtime until they have had 10 consecutive hours 
off duty without loss of pay for ordinary working 
time occurring during such absence. 

(c) If, on the instructions of their employer, such 
employee resumes or continues work without having 
had such 10 consecutive hours off duty, they shall be 
paid at double rates until they are released from duty 
for such period and they shall then be entitled to be 
absent until they have had 10 consecutive hours off 
duty without loss of pay for ordinary working time 
occurring during such absence. 

(d) Where an employee (other than a casual 
employee or an employee engaged on continuous 
shift work) is called into work on a Sunday or public 
holiday preceding an ordinary working day, they 
shall, wherever reasonably practicable, be given 10 
consecutive hours off duty before their usual 
starting time on the next day. If this is not 
practicable, then the provisions of paragraphs (b) 
and (c) of this subclause shall apply mutatis 
mutandis. 

Provided that overtime worked as a result of a 
recall shall not be regarded as overtime for the 
purpose of this subclause when the actual time 
worked is less than three hours on such recall or on 
each of such recalls. 

(e) The provisions of this subclause shall apply in 
the case of shift employees who rotate from one 
shift to another, as if eight hours were substituted 
for 10 hours when overtime is worked: 

(i) For the purpose of changing shift rosters; 
or 

(ii) Where a shift employee does not report for 
duty; or 

(iii) Where a shift is worked by arrangement 
between the employees themselves. 

AIR CONDITIONING AND REFRIGERATION 
INDUSTRY (Construction and Servicing). 

Award No. 10 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 215 of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and Direct 
Engineering Services Pty Ltd and Others, 
Respondents. 
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Order. 
HAVING heard Mr J. Sharp-Collett on behalf of the 
applicant and Mr S. Bibby on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Air Conditioning and Refrigeration 
Industry (Construction and Servicing) Award No. 
10 of 1979 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 25th day of 
March 1987. 

Schedule. 
Clause 6.—Wages: Delete subclause (6) of this clause 

and insert in lieu: 
(6) Bread carters who are required in any week to 

collect moneys and account for them as part of their 
duties are to be paid $4.20 per week in addition to 
the rates before-mentioned. 

Dated at Perth this 19th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 18.—Allowance for Travelling and Employ- 

ment in Construction Work: Delete paragraphs (a), (b) 
and (c) of subclause (2) and insert in lieu: 

(a) On places within a radius of 50 kilometres 
from the General Post Office, Perth — $7.60 per 
day. 

(b) For each additional kilometre up to a radius 
of 60 kilometres from the General Post Office, 
Perth — 36 cents per kilometre. 

(c) Subject to the provisions of paragraph (d) 
work performed at places beyond 60 kilometres 
radius from the General Post Office, Perth shall be 
deemed to be distant work unless the employer and 
the workers, with the consent of the union, agree in 
any particular case that the travelling allowance for 
such work shall be paid under this clause, in which 
case an additional allowance of 36 cents per kilo- 
metre shall be paid for each kilometre in excess of 
the 60 kilometre radius. 

BREADCARTERS (Country). 
Award No. R17 of 1975. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 864 of 1986. 

Between Transport Workers Union of Australia 
Industrial Union of Workers, Western Australian 
Branch, Applicant and Acme Bakery and Others, 
Respondents. 

Order. 
HAVING heard Mr J.A.G. Long on behalf of the appli- 
cant and Ms E. Gauci on behalf of the respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Breadcarters (Country)" Award No. 
R17 of 1975 as varied be further varied in 
accordance with the following schedule and that 
such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after the 19th day of March 1987. 

Dated at Perth this 19th day of March 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BUILDING TRADES 
(State Energy Commission). 

Consolidated Award No. 1 of 1959. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1081 of 1986. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Applicant and State Energy Commission of Western 
Australia, Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 3rd day of December 1986. 

Mr G. Young on behalf of the Applicant. 
Mr B. Duploc on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: The issues in this dispute were 
before me by way of submissions and supporting oral 
evidence in CR413 of 1986, which is a matter that was 
adjourned on 27 October 1986. 

The State Energy Commission, the respondent, had 
advised the Carpenters and Joiners Union of its intention 
to employ 10 carpenters in a temporary capacity to 
perform work at Muja Power Station and in Kwinana 
according to the terms and conditions prescribed in the 
Building Trades (SEC) Award No. 1 of 1959. Half of 
these carpenters were to be employed for a period of 
approximately nine months and half for a period of 12 
months. The Union had endeavoured without success to 
have the respondent apply the wage rates and various 
other entitlements as prescribed by the Building Trades 
(Construction) Award No. 14 of 1978 and finally made 
application to the Commission for a conference pursuant 
to section 44 of the Industrial Relations Act 1979 for this 
purpose. 

The conference was unavailing and the matter was 
referred for hearing and determination pursuant to 
section 44 (9) of the Act. The Builders Labourers' 
Federation was granted leave to intervene in the case 
before me and it was content to support the case as stated 
for the Carpenters and Joiners Union by Mr Young. 

It was the unions' case that a distinction ought to be 
drawn between the respondent's temporary employees 
and career employees for the purposes of wages and 
certain conditions of employment. The essence of the 
unions' argument is that whereas in the early part of his 
employment a career employee has a relative wage dis- 
advantage viz a viz his private industry counterpart, this 
disadvantage is overcome in later years through benefits 
such as service pay, more beneficial long service leave 
conditions, security of tenure and legislative procedures 
in respect of disputed promotions. On the other hand, a 
temporary employee will suffer less wages and worse 
conditions than are received by his private industry 
counterpart, with small likelihood of obtaining career 
employment with the respondent. The result is, that by 
any comparison the temporary employee is 
disadvantaged. 

The essence of the respondent's argument in opposi- 
tion to the Union's claim was that because it was party to 
an award which is an exhaustive code of wages and 
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employment conditions for classifications of building 
tradesmen and labourers employed throughout its 
operations, it is unreasonable and unfair to expect that it 
pay more than is prescribed by this award to some of its 
employees, merely because they are temporary 
employees. 

There is no doubt about Award No. 1 of 1959 having 
application to the employees concerned but it is also the 
case that the term of the award expired a long time ago 
which means that its contents are able to be varied by 
order of the Commission where the circumstances justify 
it without concern for section 40 (3) (b); of course the 
burden of proof would lie upon the relevant Unions who 
seek the variations but by no means does it follow that 
the status quo would be fatal to their claims. The status 
quo would be part of the equity and substantial merit of 
the respondent's case to be weighed in the balance with 
the equity and substantial merit of the Union's case and 
the decision would turn on these issues alone assuming 
that public interest and the wage fixing principles present 
no obstacles. 

In the light of the opposing arguments the crucial 
question was, do the circumstances of career employ- 
ment constitute grounds for differentiating in material 
respects between permanent career employees on the one 
hand and temporary employees on the other? In my 
opinion the question was answered in the affirmative as a 
simple matter of equity. Furthermore, in deciding to give 
effect to this opinion I did no more than apply the 
comparative justice principle in somewhat unique 
circumstances to temporary employees. 

On the face of the contract of service clause in the 
award, I thought it might have been implied that an 
employee with more than six months employment with 
the respondent would qualify as a career employee. 
However, on reflection I did not think that was a strong 
enough argument to establish that carpenters who have 
taken up employment on the understanding that they will 
be engaged for no longer than nine months or 12 months 
can be categorised as career employees. There is always a 
possibility that one or more of these carpenters will 
become a permanent employee of the respondent, but 
the testimony called on its behalf left me with the 
impression that the probability of permanent employ- 
ment in the great majority of cases would be small. 

The crucial question having been answered, the next 
question involved the appropriate wages and conditions 
to be applied to temporary employees. The only alterna- 
tive source of wages and conditions standards raised 
before me was the Building Trades (Construction) 
Award and I thought that the wages and conditions pre- 
scribed in that award should be applied to the employees 
in question. I was unable to see how the public interest 
would prevent an amendment to the award for the 
reasons I have outlined and I had a similar view of the 
wage fixing principles. The strict test in principle 4 is 
circumstances warranting the creation of a new classifi- 
cation. In my opinion a justifiable decision making an 
employee of the respondent subject to a different award 
amounted substantially to the same thing. With all of the 
foregoing in mind, I concluded that since the award 
could be justifiably amended so as to give effect to the 
Union's claim it was open to me to make an order having 
the same result. 

However, I was aware of decisions of the Full Bench of 
the Commission and the Industrial Appeals Court con- 
cerning disputes in the iron ore industry wherein 
comments had been made about section 44 (9) proceed- 
ings being used to make orders having the effect of 
amending awards. These comments caused me to think 
that it may be the wisest course to advise the parties that 
it would be more appropriate to proceed by way of an 
application pursuant to section 29 of the Act. The parties 
accepted my advice and the unions made applications to 
amend the award in the appropriate manner. 

A conference was held on 2 December 1986 for the 
purpose of encouraging the parties to amicably settle 
their differences. At this conference I advised the 

respondent that I was disposed towards a decision 
granting the unions' claims, but that I was obliged to 
hear further argument to pursuade me to a different 
conclusion if the respondent wished to be heard further. 
I also drew the Respondent's attention to a decision of 
the Industrial Appeals Court (Australian Shipbuilding 
Industries WA Pty Ltd v. Maritime Workers' Union of 
Western Australia 57 WAIG 458) which I thought might 
be relevant to the issues in dispute. 

The matter proceeded into hearing and Mr Duploc 
made further submissions on behalf of the respondent. 

Although the following remarks are not essential to 
the conclusion that I reached on the material before me 
in CR413 of 1986 I make them, nevertheless, in order to 
demonstrate reasons to support the conclusion. If it be 
assumed that the respondent is bound not only by the 
Building Trades (SEC) Award No. 1 of 1959, but also by 
the Building Trades (Construction) Award No. 14 of 
1978 by reason of its terms, then, the respondent is 
required to obey repugnant awards at one and the same 
time. But it would not be open to the respondent to avoid 
the requirements of the second award with respect to 
temporarily employed carpenters by saying that to pay 
less is enough for the purposes of the first award 
(Australian ShipbuUding Industries Case Supra, per Burt 
C.J.). Moreover, in the circumstances just described, 
"... the mode of resolving the difficulty will appear 
when that case arises" (per Wickham J. at p. 459). Of 
course the assumption I have made does not hold. But 
the point is that in "resolving the difficulty" it is almost 
certain that value judgements would have to be made. 
Therefore, it is as likely as it is not that temporary 
employees of the respondent would be likened to outside 
employees rather than the respondent's career 
employees. Accordingly, it is reasonable that the same 
comparison be resorted to in deciding the present case. 

My decision in this case is that an order to amend the 
Building Trades (SEC) Award No. 1 of 1959 should issue 
along the lines which reflect the unions' claims. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1081 of 1986. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Applicant and State Energy Commission of Western 
Australia, Respondent. 

Amended Order. 
HAVING heard Mr G. Young on behalf of the applicant 
and Mr B. Duploc on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the Commis- 
sion No. 261 of 1986, dated 23 July 1986, have been 
complied with, hereby orders — 

That the Building Trades (State Energy Commis- 
sion) Consolidated Award No. 1 of 1959 as 
amended, be further amended in accordance with 
the following Schedule with effect from the 
beginning of the first pay period commencing on or 
after 27 October 1986. 

Dated at Perth this 4th day of December 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the 

number and title 34.—Payment of Wages, insert a new 
number and title 35.—Temporary Employees. 
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2. Immediately after Clause 34.—Payment of Wages 
add the following Clause 35 as follows:— 

35.—Temporary Employees. 
(1) Notwithstanding the provisions of this award, 

temporary building trades employees of the Con- 
struction and Workshops Branch whose continuous 
employment is subject to the availability of project 
work with the Branch shall be entitled to the provi- 
sions of the following clauses: 

(i) As prescribed in the Building Trades 
(SEC) Award No. 1 of 1959: 
Clause 8 — Absence from Duty 
Clause 9 — Payment for Sickness 
Clause 10 — Annual Leave 
Clause 11 — Holidays 
Clause 15 — Hours of Duty 
Clause 16 — Rest Period 
Clause 18 — Overtime 
Clause 24 — Special Rates and Provisions 
Clause 25 — Protection of Employees' 

Tools 
Clause 26 — Leading Hand Allowance 
Clause 28 — Provision of Appliances 
Clause 29 — Compassionate Leave 
Clause 32 — Mixed Functions 
Clause 33 — District Allowances 
Clause 34 — Payment of Wages 

(ii) As prescribed in the Building Trades 
(Construction) Award No. 14 of 1978: 
Clause 8 — Rates of Pay, parts 1 to 6 
Clause 12A — Compensation for Travel 

Patterns, Mobility Require- 
ments of Workers and the 
Nature of Employment in the 
Construction Work covered 
by this award 

Clause 12B — Fares and Travelling Time 
— Plumbers Only 

Clause 36 — Termination of Employment, 
parts 1 to 4 

Clause 44 — Long Service Leave 
(2) No other clauses of the awards prescribed in 

part (1) hereof shall apply to temporary employees. 

CLERKS (Customs and/or Shipping and/or 
Forwarding Agents). 

Award No. 47 of 1948. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 660 of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Frank Cadd and Co Ltd and Others, Respondents. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the appli- 
cant and Mr D.M. Jones on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Clerks' (Customs and/or Shipping 
and/or Forwarding Agents) Award No. 47 of 1948 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 2nd day of April 1987. 

Dated at Perth this 3rd day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 19.—Proportion of Juniors: Delete this clause 

and insert in lieu:— 
19.—Proportion of Juniors. 

The proportion of juniors that may be employed 
shall be: 

(a) Where no adult worker is employed one 
junior may be employed; 

(b) Where the number of adult workers 
employed does not exceed 12 the propor- 
tion of juniors that may be employed shall 
not exceed two to one; 

(c) Where the number of adult workers 
employed exceeds 12 the proportion of 
juniors that may be employed in respect of 
the excess shall not exceed three to each 
two adult workers. 

Provided that employers previously conforming 
to the Proportion of Juniors clause, the foregoing 
shall not necessitate the dismissal of any person 
employed at the date of this amendment, and it shall 
not constitute a breach of this clause if the retaining 
of existing staff does not conform to the aforesaid 
proportion. 

In computing the number of junior workers to be 
allowed under this clause all clerical workers in the 
establishment shall be taken into consideration. 

CLERKS (Timber). 
Award No. 61 of 1947. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 661 of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Bunning Bros Limited and Others, Respondents. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the appli- 
cant and Mr D.M. Jones on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Clerks' (Timber) Award No. 61 of 1947 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 2nd day of April 1987. 

Dated at Perth this 3rd day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 21.—Proportion of Juniors: Delete this clause 

and insert in lieu:— 
21.—Proportion of Juniors. 

The proportion of juniors that may be employed 
shall be: 

(a) Where no adult worker is employed one 
junior may be employed; 

(b) Where the number of adult workers 
employed does not exceed 12 the propor- 
tion of juniors that may be employed shall 
not exceed two to one; 
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(c) Where the number of adult workers 
employed exceeds 12 the proportion of 
juniors that may be employed in respect of 
the excess shall not exceed three to each 
two adult workers. 

Provided that employers previously conforming 
to the Proportion of Juniors clause, the foregoing 
shall not necessitate the dismissal of any person 
employed at the date of this amendment, and it shall 
not constitute a breach of this clause if the retaining 
of existing staff does not conform to the aforesaid 
proportion. 

In computing the number of junior workers to be 
allowed under this clause all clerical workers in the 
establishment shall be taken into consideration. 

CLERKS (Wholesale and Retail Establishments). 
Award No. 38 of 1947. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 659 of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Boans Limited and Others, Respondents. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the appli- 
cant and Mr D.M. Jones on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Clerks' (Wholesale and Retail 
Establishments) Award No. 38 of 1947 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
2nd day of April 1987. 

Dated at Perth this 3rd day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 21.—Proportion of Juniors: Delete this clause 

and insert in lieu:— 
21.—Proportion of Juniors. 

The proportion of juniors that may be employed 
shall be: 

(a) Where no adult worker is employed one 
junior may be employed; 

(b) Where the number of adult workers 
employed does not exceed 12 the propor- 
tion of juniors that may be employed shall 
not exceed two to one; 

(c) Where the number of adult workers 
employed exceeds 12 the proportion of 
juniors that may be employed in respect of 
the excess shall not exceed three to each 
two adult workers. 

Provided that employers previously conforming 
to the Proportion of Juniors clause, the foregoing 
shall not necessitate the dismissal of any person 
employed at the date of this amendment, and it shall 
not constitute a breach of this clause if the retaining 
of existing staff does not conform to the aforesaid 
proportion. 

In computing the number of junior workers to be 
allowed under this clause all clerical workers in the 
establishment shall be taken into consideration. 

ELECTRICAL CONTRACTING INDUSTRY. 
Award No. R22 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1120 of 1986. 
No. 177 of 1987. 

Between Electrical Trades Union of Australia (Western 
Australian Branch), Perth, Applicant and Electrical 
Contractors' Association of Western Australia 
(Union of Employers) and Others, Respondents. 

Order. 
HAVING heard Mr L. J. Benfell on behalf of the appli- 
cant, Mr G. Hindley on behalf of the Federation of 
Electrical Contractors and Mr M.R. Crofts on behalf of 
the respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Electrical Contracting Industry Award 
1979 Award No. R22 of 1978 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
date hereof. 

Dated at Perth this 1st day of April 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert in lieu: 
2. —Arrangement. 

1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Definitions. 
6. Safety Footwear. 
7. Contract of Service. 
8. Higher Duties. 
9. Under-Rate Employees. 
10. Apprentices. 
11. Hours. 
12. Overtime. 
13. Shiftwork. 
13A. Other Than Construction Work. 
13B. Shift Work On Construction Work. 
14. Payment of Wages. 
15. Representative Interviewing Employees. 
16. Posting of Awards and Union Notices. 
17. Time and Wages Record. 
18. Special Rates and Provisions. 
19. Car Allowance. 
20. Allowance for Travelling and Employment in 

Construction Work. 
21. Distant Work. 
22. Location Allowances. 
23. Holidays and Annual Leave. 
24. Absence Through Sickness. 
25. Bereavement Leave. 
26. Long Service Leave. 
27. Grievance Procedure and Special Allowance. 
28. Board of Reference. 
29. Late Comers. 
30. Special Provisions — State Energy Commis- 

sion of Western Australia. 
31. Seniority on Termination. 
32. Trade Union Training. 
33. Union Steward. 
34. Junior Employees — Special Orders. 
35. Maternity Leave. 

First Schedule — Wages. 
Second Schedule — Respondents. 
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2. Clause 3.—Area and Scope: Delete this clause and 
insert in lieu: 

3.—Area and Scope. 
This award relates to the Electrical Contracting 

Industry within the State of Western Australia and 
to all work done by employees employed in the 
classification shown in the First Schedule — Wages 
and employed by the respondents in connection with 
the wiring, contracting, maintenance and the 
installation and maintenance of electrical light and 
power plants, and the instaUation of all classes of 
wiring, repair and maintenance of electric and 
electronic installations and equipment including 
switchboards and appliances carried out by the 
respondents as electrical contractors. Provided that 
the award shall not apply to the manufacturing 
section of the business of any of the respondents. 

3. Clause 5.—Definitions: Renumber subclauses (5), 
(6), (7), (8) and (9) to subclauses (8), (9), (10), (11) and 
(12) respectively. 

4. Clause 5.—Definitions: Add new subclause (5) to 
this clause: 

(5) "Instrument Fitter/Electrical Grade 1" 
means a tradesman who is mainly engaged in 
installing, testing and/or repairing and maintaining 
electrical and/or electro-pneumatic measuring 
and/or recording appliances and/or scientific 
electrical instruments and associated services 
thereto, including small bore piping up to 24 mm in 
diameter. 

An Instrument Fitter/Electrical Grade 1 shall 
demonstrate a knowledge and understanding of 
industrial instrumentation and be able to apply that 
knowledge and understanding to the tasks assigned 
by his employer. The required knowledge and 
understanding would have been gained by under- 
taking a formal training course run by a State 
Education Department or Technical Education 
Department or its equivalent or by at least 12 
months on the job experience as a tradesman at 
instrument work. 

5. Clause 5.—Definitions: Add new subclause (6) to 
this clause: 

(6) "Instrument Fitter/Electrical Grade 2" 
means a tradesman working at a level above that of 
Instrument Fitter/Electrical Grade 1, who is mainly 
engaged in installing, repairing, maintaining, 
servicing, testing, modifying, commissioning, 
calibrating and fault finding instruments which 
make up a complex control system which utilises 
some combination of electrical, electronic, 
mechanical, hydraulic and pneumatic principles. 

To be classified as an Instrument Fitter/Electrical 
Grade 2 a tradesman will have: 

(a) Had a minimum of two years on the job 
experience as a tradesman working pre- 
dominantly on complex and/or intricate 
instruments and instrument systems as will 
enable him to perform such work under 
minimum supervision and technical 
guidance, and 

(b) Satisfactorily completed an appropriate 
post trade course equivalent to at least two 
years' part-time study or has achieved to 
the satisfaction of the employer a 
comparable standard of skill and know- 
ledge by other means including in-plant 
training or on the job experience referred 
to in (a) above. 

6. Clause 5.—Definitions: Add new subclause (7) to 
this clause: 

(7) "Electronics tradesman" means an electrical 
tradesman working at a level beyond that of 
electrician special class and who is mainly engaged in 
applying his knowledge and skills to the tasks of 
installing, repairing, maintaining, servicing, 

modifying, commissioning, testing, fault finding 
and diagnosing of various forms of machinery and 
equipment which are electronically controlled by 
complex digital and/or analogue control systems 
utilising integrated circuitry. The application of this 
skill and knowledge would require an overall under- 
standing of the operating principles of the systems 
and equipment on which the tradesman is required 
to carry out his tasks. 

To be classified as an electronics tradesman, a 
tradesman must have at least three years on the job 
experience as a tradesman in electronics systems 
utilising integrated circuits and in addition must 
have satisfactorily completed a post trades course in 
electronics equivalent to at least two years' part-time 
study. 

In addition, to be classified as an electronics 
tradesman, a tradesman must be capable of — 

(a) maintaining and repairing multi-function 
printed circuitry using circuit diagrams 
and test equipment; 

(b) working under minimum supervision and 
technical guidance; 

(c) providing technical guidance within the 
scope of the work described in this 
definition; 

(d) preparing reports of a technical nature on 
specific tasks or assignments as directed 
and within the scope of the work described 
in this definition. 

7. Clause 11.—Hours: Delete this clause and insert in 
lieu: 

11.—Hours. 
(1) (a) Subject to the provisions of this paragraph 

and subclauses (2) and (3) of this clause, the 
ordinary hours of work shall be an average of 38 per 
week to be worked on one of the following bases. 

(i) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 
14 consecutive days; or 

(iii) 114 hours within a work cycle not exceed- 
ing 21 consecutive days; or 

(iv) 152 hours within a work cycle not exceed- 
ing 28 consecutive days. 

(b) The ordinary hours of work may be worked 
on any or all days of the week, Monday to Friday, 
inclusive, and except in the case of shift employees, 
shall be worked between the hours of 7.00 a.m. and 
6.00 p.m. Provided that the spread of hours may be 
altered by agreement between the employer and the 
majority of employees in the plant or section or 
sections concerned. 

(c) Where the first night shift in any week 
commences on Monday night, the night shift 
commencing on Friday and finishing not later than 
8.00 a.m. on Saturday of that week, shall be deemed 
to have been worked in ordinary working hours. 

(d) The ordinary hours of work shall not exceed 
10 hours on any day. 

Provided that in any arrangement of ordinary 
working hours, where such ordinary hours are to 
exceed eight hours on any day, the arrangement of 
hours shall be subject to the agreement between the 
employer and the majority of employees in the plant 
or section or sections concerned. 

(e) The ordinary hours of work shall be 
consecutive except for a meal interval which shall 
not exceed one hour, and 

(i) an employee shall not be compelled to 
work for more than five hours without a 
meal interval except where an alternative 
arrangement is entered into as a result of 
discussions as provided for in subclause (3) 
of this clause. 
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(ii) When an employee is required for duty 
during his usual meal interval and his meal 
interval is thereby postponed for more 
than half an hour, he shall be paid at 
overtime rates until he gets his meal. 

(f) (i) Subject to the provisions of this para- 
graph, a rest period of 10 minutes from the 
time of ceasing to the time of resumption 
of work shall be allowed each morning. 

(ii) The rest period shall be counted as time off 
duty without deduction of pay and shall be 
arranged at a time and in a manner to suit 
the convenience of the employer. 

(hi) Refreshments may be taken by an 
employee during the rest period but the 
period of 10 minutes shall not be exceeded 
under any circumstances. 

(iv) An employer who satisfies the Commis- 
sion that any employee has breached any 
condition expressed or implied in this 
paragraph may be exempted from liability 
to allow the rest period. 

(v) In addition to the rest period referred to in 
placitum (i) of this paragraph a rest period 
of 10 minutes shall be allowed as soon as 
possible after the end of the second hours 
work following the meal interval but the 
provisions of this placitum only apply to 
an employee engaged on construction 
work on any day on which he is required 
for overtime for half an hour or more 
immediately following his ordinary 
finishing time. 

(2) (a) Except as provided in paragraph (d) 
hereof, the method of implementation of the 38 
hour week may be any one of the following: 

(i) by employees working less than eight 
ordinary hours each day; or 

(ii) by employees working less than eight 
ordinary hours on one or more days each 
week; or 

(iii) by fixing one day of ordinary working 
hours on which all employees will be off 
duty during a particular work cycle; or 

(iv) by rostering employees off duty on various 
days of the week during a particular work 
cycle so that each employee has one day of 
ordinary working hours off duty during 
that cycle. 

(v) Where the ordinary hours of work are 
worked within an arrangement as provided 
in placitum (iii) or (iv) of this paragraph, 
any day off duty shall be arranged so that 
it does not coincide with a holiday pre- 
scribed in subclause (1) of Clause 23.— 
Holidays and Annual Leave of this 
Award. 

(b) In each plant, an assessment should be made 
as to which method of implementation best suits the 
business and the proposal shall be discussed with the 
employees concerned, the objective being to reach 
agreement on the method of implementation prior 
to 17 May 1982. 

(c) In the absence of an agreement at plant level, 
the procedure for resolving special, anomalous or 
extraordinary problems shall be as follows — 

(i) Consultation shall take place within the 
particular establishment concerned. 

(ii) If it is unable to be resolved at establish- 
ment level, the matter shall be referred to 
the State Secretary of the union concerned 
or his deputy, at which level a conference 
of the parties shall be convened without 
delay. 

(iii) In the absence of agreement either party 
may refer the matter to the Western 
Australian Industrial Relations 
Commission. 

(d) Different methods of implementation of a 38 
hour week may apply to various groups or sections 
of employees in the plant or establishment 
concerned. 

(e) Notice of Days Off Duty: Except as provided 
in paragraph (f) of this subclause, in cases where, by 
virtue of the arrangement of his ordinary working 
hours, an employee, in accordance with placita (iii) 
and (iv) of paragraph (a) of this subclause, is entitled 
to a day off duty during his work cycle, such 
employee shall be advised by the employer at least 
four weeks in advance of the day he is to take off 
duty. 

(f) (i) An employer with the agreement of the 
majority of employees concerned, may 
substitute the day an employee is to take 
off in accordance with placita (iii) and (iv) 
of paragraph (a) of this subclause, for 
another day in the case of a breakdown in 
machinery or a failure or shortage of 
electric power or to meet the requirements 
of the business in the event of rush orders 
or some other emergency situation or 
circumstances beyond the reasonable 
control of the employer. 

(ii) An employer and employee may by agree- 
ment substitute the day the employee is to 
take off for another day. 

(iii) Provided that any day substituted in 
accordance with this subclause shall be 
taken during the current or next succeed- 
ing work cycle. 

(g) Employees engaged on a major construction 
site who work a 19 day month shall be entitled to 
take the same rostered day off as the majority of 
employees on the site who are not bound by this 
award. 

Provided that an employer and employees bound 
by this award may enter into a mutual agreement to 
substitute the rostered day off for another day. 

(3) (a) Procedures shall be established for inplant 
discussions, the objective being to agree on the 
method of implementing a 38 hour week in 
accordance with subclauses (1) and (2) of this clause 
and shall entail an objective review of current 
practices to establish where improvements can be 
made and implemented. 

(b) The procedures should allow for inplant 
discussions to continue even though all matters may 
not be resolved by 17 May 1982. 

(c) The procedures should make suggestions as to 
the recording of understandings reached and 
methods of communicating agreements and under- 
standings to all employees, including the over- 
coming of language difficulties. 

(d) The procedures should allow for the 
monitoring of agreements and understandings 
reached inplant. 

(e) In cases where agreement cannot be reached 
inplant in the first instance or where problems arise 
after initial agreements or understandings have been 
achieved inplant, a formal monitoring procedure 
shall apply. The basic steps in this procedure shall be 
as applies with respect to special, anomalous or 
extraordinary problems as prescribed in paragraph 
(c) of subclause (2) of this clause. 

8. Clause 12.—Overtime: Delete this clause and insert 

12.—Overtime. 
(1) (a) Subject to the provisions of this subclause, 

all work done beyond the ordinary working hours 
on any day, Monday to Friday, inclusive, shall be 
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paid for at the rate of time and one-half for the first 
two hours and double time thereafter. 

For the purposes of this subclause, ordinary 
hours shall mean the hours of work fixed in an 
establishment in accordance with Clause 
11.—Hours. 

(b) (i) Work done on Saturdays after 12 noon or 
on Sundays shall be paid for at the rate of 
double time. 

(ii) Work done on any day prescribed as a 
holiday under this award shall be paid for 
at the rate of double time and a half. 

(hi) An employee who works on a Saturday, 
Sunday or holiday shall be paid for at least 
three hours at the appropriate overtime 
rate. 

(c) Work done on Saturdays prior to 12 noon 
shall be paid for at the rate of time and one half for 
the first two hours and double time thereafter but 
this paragraph does not apply in a case to which 
paragraph (c) of subclause (1) of Clause 11.—Hours 
applies. 

(d) In computing overtime each day shall stand 
alone but when an employee works overtime which 
continues beyond 12 midnight on any day, the time 
worked after 12 midnight shall be deemed to be part 
of the previous day's work for the purpose of this 
subclause. 

(2) (a) Except in the case of shifts to which Clause 
13B.—Shift Work on Construction Work applies, 
overtime on shift work shall be based on the rate 
payable for shift work. 

(b) (i) When overtime work is necessary it shall, 
wherever reasonably practicable, be so 
arranged that an employee has at least 10 
consecutive hours off duty between the 
work of successive days. 

(ii) An employee (other than a casual 
employee) who works so much overtime 
between the termination of his ordinary 
work on one day and the commencement 
of his ordinary work on the next day that 
he has not had at least 10 consecutive 
hours off duty between those times shall, 
subject to this paragraph, be released after 
completion of such overtime until he has 
had 10 consecutive hours off duty without 
loss of pay for ordinary working time 
occurring during such absence. 

(iii) If, on the instructions of his employer, 
such an employee resumes or continues 
work without having had such 10 
consecutive hours off duty, he shall be 
paid at double rates until he is released 
from duty for such period and he shall 
then be entitled to be absent until he has 
had 10 consecutive hours off duty without 
loss of pay for ordinary working time 
occurring during such absence. 

(iv) Where an employee (other than a casual 
employee) is called into work on a Sunday 
or holiday prescribed under this award 
preceding an ordinary working day, he 
shall, wherever reasonably practicable, be 
given 10 consecutive hours off duty before 
his usual starting time on the next day. If 
this is not practicable, then the provisions 
of subparagraphs (ii) and (iii) of this 
subclause shall apply mutatis mutandis. 

(v) The provisions of this paragraph shall 
apply in the case of shift employees who 
rotate from one shift to another, as if eight 
hours were substituted for 10 hours when 
overtime is worked; 

(aa) for the purpose of changing shift 
rosters; or 

(bb) where a shift worker does not 
report for duty; or 

(cc) where a shift is worked by arrange- 
ment between the employees 
themselves. 

(vi) Overtime worked as a result of a recall 
shall not be regarded as overtime for the 
purpose of this paragraph when the actual 
time worked is less than three hours on 
such recall or on each of such recalls. 

(c) When an employee is recalled to work after 
leaving the job — 

(i) he shall be paid for at least three hours at 
overtime rates. 

(ii) time reasonably spent in getting to and 
from work shall be counted as time 
worked. 

(d) When an employee is required to hold himself 
in readiness for a call to work after ordinary hours, 
he shall be paid at ordinary rates for the time he so 
holds himself in readiness. 

(e) (i) An employee required to work overtime 
for more than two hours without being 
notified on the previous day or earlier that 
he will be so required to work overtime 
shall be supplied with a meal by the 
employer or be paid $4.80 for such meal 
and for a second or subsequent meal if so 
required. 

(ii) No such payments shall be made to any 
employee living in the same locality as his 
place of work who can reasonably return 
home for such meals. 

(iii) If an employee to whom placitum (i) of 
paragraph (e) applies has, as a conse- 
quence of the notice referred to in that 
paragraph, provided himself with a meal 
or meals and is not required to work 
overtime or is required to work less 
overtime than the period notified, he shall 
be paid for each meal provided and not 
required, $4.80. 

(f) (i) An employer may require any employee to 
work reasonable overtime at overtime 
rates and such employee shall work 
overtime in accordance with such 
requirement. 

(ii) The union party to this award, or an 
employee or employees covered by this 
award, shall not in any way, whether 
directly or indirectly, be a party to or 
concerned in any ban, limitation or 
restriction upon the working of overtime 
in accordance with the requirements of 
this subclause. 

(3) The provisions of this clause do not operate so 
as to require payment of more than double time 
rates, or double time and a half on a holiday 
prescribed under this award, for any work except 
and to the extent that the provisions of Clause 18.— 
Special Rates and Provisions of this award apply to 
that work. 

9. Clause 13.—Shift Work: Delete this clause and 
insert in lieu: 

13.—Shift Work. 
A.—Other Than Construction Work. 

(1) An employer may work any job on shifts but 
before doing so shall give notice of his intention to 
the union concerned and of the intended starting 
and finishing times of ordinary working hours of the 
respective shifts. 

(2) (a) Where any particular process is carried out 
on shifts other than day shift, and less than five 
consecutive afternoon or five consecutive night 
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shifts are worked on that process, then employees 
employed on such afternoon or night shifts shall be 
paid at overtime rates. 

Provided that where the ordinary hours of work 
normally worked in an establishment are worked on 
less than five days then the provisions of paragraph 
(a) shall be as if four consecutive shifts were 
substituted for five consecutive shifts. 

(b) The sequence of work shall not be deemed to 
be broken under the preceding paragraph by reason 
of the fact that work on the process is not carried out 
on a Saturday or Sunday or any other day that the 
employer observes a shut down for the purpose of 
allowing a 38 hour week or on any holiday. 

(3) Where a shift commences at or after 11.00 
p.m. on any day, the whole of that shift shall be 
deemed, for the purposes of this award, to have 
been worked on the following day. 

(4) A shift employee when on afternoon or night 
shift shall be paid, for such shift 15 per cent more 
than his ordinary rate prescribed by this award. 

(5) (a) All work performed on a rostered shift, 
when the major portion of such shift falls on a 
Saturday, shall be paid for at the rate of time and 
one half. 

(b) This rate shall be paid in lieu of the shift 
allowances prescribed in subclause (4) of this clause. 
B.—Shift Work on Construction Work. 

(1) Shifts shall not be worked on construction 
work unless the employer and the union so agree, 
or, in the event of disagreement, the Board of 
Reference so determines. 

(2) (a) Where any particular process is carried out 
on shifts other than day shift, and less than five 
consecutive afternoon or five consecutive night 
shifts are worked on that process, then employees 
employed on such afternoon or night shifts shall be 
paid at overtime rates. 

Provided that where the ordinary hours of work 
normally worked in an establishment are worked on 
less than five days then the provisions of paragraph 
(a) shall be as if four consecutive shifts were 
substituted for five consecutive shifts. 

(b) The sequence of work shall not be deemed to 
be broken under the preceding paragraph by reason 
of the fact that work on the process is not carried out 
on a Saturday or Sunday or any other day that the 
employer observes a shut down for the purpose of 
allowing a 38 hour week or on any holday. 

(3) Where shift work is worked on construction 
work or by the contractor on commissioning tests 
for new plant — 

(a) the first night shift in ordinary hours in 
any week shall not commence before 
Monday night; and 

(b) the ordinary hours on each shift shall 
include crib time not exceeding 20 minutes 
which shall be taken in relays so as not to 
cause a stoppage of operations and at 
times convenient to the employer. 

(4) A shift employee engaged on construction 
work or on commissioning tests for new plant shaU, 
in addition to his ordinary rate, be paid per shift for 
eight hours, a loading of 25 per cent for night shift. 

(5) Where shifts are worked on construction work 
or on commissioning tests for new plant the day and 
night shifts shall change weekly. 

10. Clause 14.—Payment of Wages: Delete this clause 
and insert in lieu: 

14.—Payment of Wages. 
(1) (a) Each employee shall be paid in cash during 

ordinary working hours or prior to the finishing 
time of work the appropriate rate as shown in the 
First Schedule — Wages. Subject to subclause (2) of 
this clause payment shall be pro rata where less than 
a full week is worked. 

(b) Unless an employee has been notified that 
payment will be delayed for reasons beyond the 
reasonable control of the employer, an employee 
kept waiting for his wages shall be paid at overtime 
rates up to the maximum of one hour. 

(2) From the date that a 38 hour week system is 
implemented by an employer wages shall be paid as 
follows:— 

(a) Actual 38 ordinary hours: In the case of an 
employee whose ordinary hours of work 
are arranged in accordance with placitum 
(i) or (ii) of subclause (2) (a) of Clause 
11.—Hours so that he works 38 ordinary 
hours each week, wages shall be paid 
weekly or fortnightly according to the 
actual ordinary hours worked each week 
or fortnight. 

(b) Average of 38 ordinary hours: Subject to 
subclauses (3) and (4) hereof, in the case of 
an employee whose ordinary hours of 
work are arranged in accordance with 
placitum (iii) or (iv) of subclause (2) (a) of 
Clause 11.—Hours so that he works an 
average of 38 ordinary hours each week 
during a particular work cycle, wages shall 
be paid weekly or fortnightly according to 
a weekly average of ordinary hours 
worked even though more or less than 38 
ordinary hours may be worked in any 
particular week of the work cycle. 

Special Note — Explanation of Averaging System. 
As provided in paragraph (b) of this subclause a 

worker whose ordinary hours may be more or less 
than 38 in any particular week of a work cycle, is to 
be paid his wages on the basis of an average of 38 
ordinary hours so as to avoid fluctuating wage 
payments each week. An explanation of the 
averaging system of paying wages is set out below: 

(i) Clause 11.—Hours in subclause (2) (a) 
placita (iii) and (iv) provides that in 
implementing a 38-hour week the ordinary 
hours of a worker may be arranged so that 
he is entitled to a day off, on a fixed day or 
rostered day basis, during each work cycle. 
It is in these circumstances that the 
averaging system would apply. 

(ii) If the 38-hour week is to be implemented 
so as to give a worker a day off in each 
work cycle this would be achieved if, 
during a work cycle of 28 consecutive days 
(that is, over four consecutive weeks) the 
workers' ordinary hours were arranged on 
the basis that for three of the four weeks he 
worked 40 ordinary hours each week and 
in the fourth week he worked 32 ordinary 
hours. That is, he would work for eight 
ordinary hours each day, Monday to 
Friday inclusive for three weeks and eight 
ordinary hours on four days only in the 
fourth week — a total of 19 days during 
the work cycle. 

(iii) In such case the averaging system applies 
and the weekly wage rates for ordinary 
hours of work applicable to the employee 
shall be the average weekly wage rates set 
out for the employee's classification in 
First Schedule — Wages of this award and 
shall be paid each week even though more 
or less than 38 ordinary hours are worked 
that week. 
In effect, under the averaging system, the 
employee accrues a "credit" each day he 
works actual ordinary hours in excess of 
the daily average which would otherwise 
be seven hours 36 minutes. This "credit" 
is carried forward so that in the week of 
the cycle that he works on only four days, 
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his actual pay would be for an average of 
38 ordinary hours even though, that week, 
he works a total of 32 ordinary hours. 
Consequently, for each day an employee 
works eight ordinary hours he accrues a 
"credit" of 24 minutes (0.4 hours). 
The maximum "credit" the employee may 
accrue under this system is 0.4 hours on 19 
days; that is, a total of seven hours and 36 
minutes. 

(iv) As provided in subclause (3) of this clause, 
an employee will not accrue a "credit" for 
each day he is absent from duty other than 
on annual leave, long service leave, 
holidays prescribed under this award, paid 
sick leave, workers' compensation or 
bereavement leave. 

(3) Absences from Duty 
(a) An employee whose ordinary hours are 

arranged in accordance with placitum (iii) 
or (iv) of subclause (2) (a) of Clause 
11.—Hours and who is paid wages in 
accordance with paragraph (a) of 
subclause (2) hereof and is absent from 
duty (other than on annual leave, long 
service leave, holidays prescribed under 
this award, paid sick leave, workers' 
compensation or bereavement leave) shall, 
for each day he is so absent, lose average 
pay for that day calculated by dividing his 
average weekly wage rate by five. 

An employee who is so absent from duty 
for part of a day shall lose average pay for 
each hour he is absent by dividing his 
average daily pay rate by eight. 

(b) Provided when such an employee is absent 
from duty for a whole day he will not accrue a 
"credit" because he would not have worked 
ordinary hours that day in excess of seven hours 
36 minutes for which he would otherwise have 
been paid. Consequently, during the week of 
the work cycle he is to work less than 38 
ordinary hours he will not be entitled to average 
pay for that week. In that week, the average 
pay will be reduced by the amount of the 
"credit" he does not accrue for each whole day 
during the work cycle he is absent. 
The amount by which an employee's average 
weekly pay will be reduced when he is absent 
from duty (other than on annual leave, long 
service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation 
or bereavement leave) is to be calculated as 
follows; 
Total of "credits" not 
accrued during cycle x average weekly pay 

38 
Examples: (An employee's ordinary hours are 

arranged so that he works eight ordinary hours on five 
days of each week for three weeks and eight ordinary 
hours on four days of the fourth week.) 

1. Employee takes one day off without authorisation 
in first week of cycle. 

Week of Cycle Payment 
1st Week = average weekly pay 

less one day's pay 
(i.e. one-fifth) 

2nd and 3rd Weeks = average weekly pay 
each week 

4th Week = average pay 
less credit not accrued 
on day of absence 

= average pay 
less 0.4 hours 
x average weekly pay 

38 

539 

2. Employee takes each of the four days off without 
authorisation in the fourth week. 

Week of Cycle Payment 
1st, 2nd and 
3rd Weeks = average pay each week 
4th Week = average pay 

less four-fifths of 
average pay for the four 
days absent 
less total of credits not 
accrued that week 

= one-fifth average pay 
less four x 0.4 hours 
x average weekly pay 

38 
= one-fifth average pay 

less 1.6 hours 
x average weekly pay 

38 

(4) Alternative Method of Payment: An alterna- 
tive method of paying wages to that prescribed by 
subclauses (2) and (3) of this clause may be agreed 
between the employer and the majority of the 
employees concerned. 

(5) Day Off Coinciding with Pay Day: In the 
event that an employee, by virtue of the arrange- 
ment of his ordinary working hours, is to take a day 
off duty on a day which coincides with pay day, such 
employee shall be paid no later than the working day 
immediately following pay day. Provided that, 
where the employer is able to make suitable arrange- 
ments, wages may be paid on the working day 
preceding pay day. 

(6) Payment by Cheque: Where an employer and 
employee agree, the employee may be paid his wages 
by cheque. 

(7) Termination of Employment: An employee 
who lawfully leaves his employment or is dismissed 
for reasons other than misconduct shall be paid all 
moneys due to him at the termination of his service 
with the employer. 

When it is not practical for an employee to pay 
any moneys due at the time of termination to an 
employee dismissed for misconduct the employer 
shall within two working days of the termination 
forward any such moneys due by registered post to 
the employee at his last known address or such other 
address as may be nominated by the employee. 

Provided that in the case of an employee whose 
ordinary hours are arranged in accordance with 
placitum (iii) or (iv) of subclause (2) (a) of Clause 
11.—Hours and who is paid average pay and who 
has not taken the day off due to him during the work 
cycle in which his employment is terminated, the 
wages due to that employee shall include a total of 
credits accrued during the work cycle as detailed in 
the Special Note following paragraph (b) of 
subclause (2) of this clause. 

Provided further, where the employee has taken a 
day off during the work cycle in which his 
employment is terminated, the wages due to that 
employee shaU be reduced by the total of credits 
which have not accrued during the work cycle. 

(8) Details of Payments to be Given: The 
employer shall provide each employee with a 
statement showing — 

(a) The employee's ordinary rate of wage. 
(b) The number of ordinary hours worked. 
(c) The number of overtime hours worked. 
(d) The amount of allowances and special 

rates paid. 
(e) Any paid leave payments made. 
(f) The gross amount of wages and allowances 

paid. 
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(g) All deductions. 
(h) The net amount of wages and allowances. 

(9) Calculation of Hourly Rate: Except as 
provided in subclause (3) of this clause the ordinary 
rate per hour shall be calculated by dividing the 
appropriate weekly rate by 38. 

(10) Subject to the provisions of this award no 
deduction shall be made from an employee's wages 
or from any money entitlement of the employee 
unless the employee has authorised such deduction 
in writing. 

11. Clause 20.—Allowance for Travelling and 
Employment in Construction Work: Delete paragraph 
(а) of subclause (2) of this clause and insert in lieu:— 

(a) On jobs measured by radius from the General 
Post Office, Perth situated within the area of — 

Per Day 
$ 

(i) Up to and including 50 kilo- 
metre radius 7.60 
OR 

(ii) Over 50 kilometres up to and 
including 60 kilometre radius 12.80 
OR 

(iii) Over 60 kilometres up to and 
including 75 kilometre radius 19.00 
OR 

(iv) Over 75 kilometres up to and 
including 90 kilometre radius 24.65 
OR 

(v) Over 90 kilometres up to and 
including 105 kilometre radius 28.30 

12. Clause 21.—Distant Work: Delete subclauses (4), 
(б) and (9) of this clause and insert in lieu: 

(4) (a) Where an employee who, after one month 
of employment with an employer, leaves his employ- 
ment, or whose employment is terminated by his 
employer "except for incompetency, within one 
working week of his commencing work on the job or 
for misconduct" and in either instance subject to 
the provisions of Clause 7 of this award returns to 
the place from whence he first proceeded to the 
locality, or to a place less distant than or equidistant 
to the place whence he first proceeded, the employer 
shall pay all expenses — 
including fares, transport of tools, meals and, if 
necessary, suitable overnight accommodation — 
incurred by the employee in so returning. 

(b) In addition to the expenses for the return 
journey prescribed by paragraph (a) of this 
subclause, an employee whose employment is 
terminated by his employer "except for 
incompetency, within one working week of his 
commencing work on the job or for misconduct" 
shall be paid in accordance with paragraph (b) of 
subclause (3) of this clause for the time so spent 
travelling. 

(c) Provided that the employer shall in no case be 
liable to pay a greater amount under paragraph (a) 
or (b) of this subclause than he would have paid if 
the employee had returned to the locality from 
which he first proceeded to the job. 

(6) An employee to whom the provisions of sub- 
clause (1) of this clause apply shall be paid an 
allowance of $15.30 for any weekend that he returns 
to his home from the job but only if — 

(a) He advises the employer or his agent of his 
intention no later than the Tuesday 
immediately preceding the weekend in 
which he so returns; 

(b) He is not required for work during that 
weekend; 

(c) He returns to the job on the first working 
day following the weekend; and 

(d) The employer does not provide or offer to 
provide suitable transport. 

(9) Where an employee, supplied with board and 
lodging by his employer, is required to live more 
than 800 metres from the job he shall be provided 
with suitable transport to and from that job or be 
paid an allowance of $6.70 per day provided that 
where the time actually spent in travelling either to 
or from the job exceeds 20 minutes, that excess 
travelling time shall be paid for at ordinary rates 
whether or not suitable transport is supplied by the 
employer. 

13. Clause 23.—Holidays and Annual Leave: Delete 
paragraph (a) of subclause (5) of this clause and insert in 
lieu: 

(5) (a) If, after one month's continuous service in 
any qualifying 12 monthly period an employee 
lawfully leaves his employment, or his employment 
is terminated by the employer through no fault of 
the employee, the employee shall: 

(i) if such termination occurs before 17 May 
1982 be paid 3.08 hours' pay at the rate of 
wage prescribed by paragraph (b) of 
subclause (3) of this clause, divided by 40, 
in respect of each completed week of 
continuous service, or 

(ii) if termination occurs on or after 17 May 
1982 be paid 2.923 hours' pay at the rate of 
wage prescribed by paragraph (b) of sub- 
clause (3) of this clause, divided by 38, in 
respect of each completed week of 
continuous service. 

14. Clause 24.—Absence Through Sickness: Delete 
this clause and insert in lieu: 

24.—Absence Through Sickness. 
(1) (a) An employee who is unable to attend or 

remain at his place of employment during the 
ordinary hours of work by reason of personal ill 
health or injury shall be entitled to payment during 
such absence in accordance with the provisions of 
this clause. 

(i) Employee who actually works 38 ordinary 
hours each week: An employee whose 
ordinary hours of work are arranged in 
accordance with placitum (i) or (ii) of 
subclause (2) (a) of Clause 11.—Hours so 
that he actually works 38 ordinary hours 
each week shall be entitled to payment 
during such absence for the actual 
ordinary hours absent. 

(ii) Employee who works an average of 38 
ordinary hours each week: An employee 
whose ordinary hours of work are 
arranged in accordance with placitum (iii) 
or (iv) of subclause (2) (a) of Clause 11.— 
Hours so that he works an average of 38 
ordinary hours each week during a 
particular work cycle shall be entitled to 
pay during such absence calculated as 
follows: 

duration of absence x appropriate weekly rate 
ordinary hours normally 5 

worked that day 
An employee shall not be entitled to claim 
payment for personal ill health or injury 
nor will his sick leave entitlement be 
reduced if such ill health or injury occurs 
on the week day he is to take off duty in 
accordance with placitum (iii) or (iv) of 
subclause (2) (a) of Clause 11.—Hours. 

(b) Notwithstanding the provisions of paragraph 
(a) of this subclause an employer may adopt an 
alternative method of payment of sick leave entitle- 
ments where the employer and the majority of his 
employees so agree. 
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(c) Entitlement to payment shall accrue at the rate 
of one sixth of a week for each completed month of 
service with the employer. 

(d) If in the first or successive years of service with 
the employer an employee is absent on the ground of 
personal ill health or injury for a period longer than 
his entitlement to paid sick leave, payment may be 
adjusted at the end of that year of service, or at the 
time the employee's services terminate, if before the 
end of that year of service, to the extent that the 
employee has become entitled to further paid sick 
leave during that year of service. 

(2) The unused portions of the entitlement to paid 
sick leave in any one year shall accumulate from 
year to year and subject to this clause may be 
claimed by the employee if the absence by reason of 
personal ill health or injury exceeds the period for 
which entitlement has accrued during the year at the 
time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period 
exceeding 10 weeks in any one year of service. 

(3) To be entitled to payment in accordance with 
this clause the employee shall as soon as reasonably 
practicable advise the employer of his inability to 
attend for work, the nature of his illness or injury 
and the estimated duration of the absence. Provided 
that such advice, other than in extraordinary 
circumstances shall be given to the employer within 
24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to 
an employee who fails to produce a certificate from 
a medical practitioner dated at the time of the 
absence, or who fails to supply such other proof of 
the illness or injury as the employer may reasonably 
require. Provided that the employee shall not be 
required to produce a certificate from a medical 
practitioner with respect to absences of two days or 
less, unless after two such absences in any year of 
service the employer requests in writing that the next 
and subsequent absences in that year if any, shaU be 
accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, 
the provisions of this clause apply to an employee 
who suffers personal ill health or injury during the 
time when he is absent on annual leave and an 
employee may apply for and the employer shall 
grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if 
the employee was confined to his place of residence 
or a hospital as a result of his personal ill health or 
injury for a period of seven consecutive days or 
more and he produces a certificate from a registered 
medical practitioner that he was so confined. 
Provided that the provisions of this paragraph do 
not relieve the employee of the obligation to advise 
the employer in accordance with subclause (3) of 
this clause if he is unable to attend for work on the 
working day next following his annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the worker was entitled at the time he 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and 
(c) of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced 
by the paid sick leave and the replaced annual leave 
may be taken at another time mutually agreed to by 
the employer and the employee or, failing agree- 
ment, shall be added to the employee's next period 
of annual leave or, if termination occurs before 
then, be paid for in accordance with the provisions 
of Clause 23.—Holidays and Annual Leave. 

(e) Payment for replaced annual leave shall be at 
the rate of wage applicable at the time the leave is 

subsequently taken provided that the annual leave 
loading prescribed in Clause 23.—Holidays and 
Annual Leave shall be deemed to have been paid 
with respect to the replaced annual leave. 

(6) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 60 of the Western 
Australian Industrial Gazette at pages one to six, the 
paid sick leave standing to the credit of the employee 
at the date of transmission from service with the 
transmitter shall stand to the credit of the employee 
at the commencement of service with the transmittee 
and may be claimed in accordance with the 
provisions of this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to employees who are entitled 
to payment under the Workers' Compensation Act 
nor to employees whose injury or illness is the result 
of the employee's own misconduct. 

(8) The provisions of this clause do not apply to 
casual employees. 

15. Clause 30.—Special Provisions — State Energy 
Commission of Western Australia: Delete subclauses (3) 
and (6) of this clause and insert in lieu: 

(3) (a) An employee to whom Clause 20.— 
Allowance for Travelling and Employment in 
Construction Work applies and who is engaged on 
construction work at Muja shall be paid: 

(i) An allowance of $7.60 per day if he resides 
within a radius of 50 kilometres from the 
Muja Power Station; 

(ii) an allowance of $22.15 per day if he resides 
outside that radius. 

in lieu of the allowance prescribed in the said clause. 
(b) Where transport to and from the job is 

supplied by the employer from and to a place 
mutually agreed upon between the employer and the 
employee half the above rates shall be paid provided 
that the conveyance used for such transport is 
equipped with suitable seating and weather proof 
covering. 

(6) (a) A worker to whom the provisions of 
Clause 21.—Distant Work of this award applies 
who works at Muja and who elects not to live in 
Construction Camp Accommodation shall, subject 
to paragraph (b) of this subclause, be paid a living- 
out allowance at the rate of $181.80 per week to 
meet the expenses reasonably incurred by him for 
board and lodging. 

(b) (i) The allowance prescribed in paragraph (a) 
shall only apply to a worker while he 
continues to live with his wife (including de 
facto) in accommodation provided by 
himself. 

(ii) The accommodation shall be of a 
reasonable standard. 

(iii) The worker shall continue to maintain his 
original residence. 

(iv) Workers on site at Muja as at 18 
September 1984 shall advise their 
employer not later than 3 October 1984 of 
their intention to avail themselves of the 
provisions of this subclause. 

(v) The worker shall satisfy the employer, 
upon request, that his circumstances meet 
the requirements of this subclause. 

(vi) Any dispute as to the application of this 
clause shall be subject to discussion 
between the employer and the Union and, 
failing agreement, shall be referred to a 
Board of Reference for determination. 

(c) Provided that the provisions of subclause (6) 
of Clause 21.—Distant Work of this Award shall 
not apply. 
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16.—New Clause 35.—Maternity Leave: Insert Clause 
35.—Maternity Leave: 

35.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confine- 
ment, be entitled to maternity leave provided that she has 
had not less than 12 months' continuous service with that 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' compulsory 
leave to be taken immediately before the 
presumed date of confinement and a period of 
six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give 
notice in writing to her employer stating the 
presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks arising 
out of the pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for the 
employee to continue at her present work, the employee 
shall, if the employer deems it practicable, be transferred 
to a safe job at the rate and on the conditions attaching to 
that job until commencement of maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. Such 
leave shall be treated as maternity leave for the purposes 
of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the preg- 
nancy of an employee terminates other than by 
the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 

employee to resume work at the time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child then — 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work. 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave (to be known as 
special maternity leave) as a duly qualified 
medical practitioner certifies as necessary 
before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the position 
which she held immediately before proceeding 
on such leave or, in the case of an employee 
who was transferred to a safe job pursuant to 
subclause (3), to the position she held 
immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave of other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: Not- 
withstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service for 
any purpose of the award. 

(9) Termination of Employment. 
(a) An employee on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
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leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immfdiately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(3), to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 
available for which the employee is qualified 
and the duties of which she is capable of 
performing, she shall be entitled to a position as 
nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees. 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or trans- 
ferred in order to replace an employee 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

17. First Schedule — Wages: Delete subclause (2) of 
this Schedule and insert in lieu: 

(2) Classification Rate Per Week 

Electrical Installer 
Electrical Fitter 
Electrician — Special Class 
Instrument Fitter/Electrical 
Grade 1 
Instrument Fitter/Electrical 
Grade 2 
Linesman — Grade 1 (i.e. with 
not less than three years of 
experience as a linesman) 372.30 
Linesman — Grade 2 (i.e. with 
less than three years' experience 
as a linesman) 360.50 
Cable Jointer 372.30 
Electrical Assistant 310.80 
Electronics Tradesman 446.80 

38 Hour Week Provisions: 

372.30 
372.30 
394.30 

388.30 

401.30 

18. Third Schedule 
Delete this Schedule. 

ENGINEERING TRADES (SEC) CONSOLIDATED. 
Award No. 1 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 15 of 1987. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
WA Branch, Applicant and State Energy Commis- 
sion and Others, Respondents. 

Order. 
HAVING heard Dr J. Crouch on behalf of the 
Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, the 
Amalgamated Metal Workers and Shipwrights Union 
and the Electrical Trades Union and Mr B.T. Duploc on 
behalf of the Respondents, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979, having satisfied itself that the terms of the 
General Order of the Commission No. 261 of 1986, dated 
23 July 1986, have been complied with, and by consent, 
hereby orders — 

That the Engineering Trades (State Energy 
Commission) Award 1978 No. 1 of 1969 as 
amended, be further amended in accordance with 
the following Schedule with effect from the 
beginning of the first pay period commencing on or 
after 25 March 1987. 

Dated at Perth this 31st day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the 

number and title 34.—District Allowances, insert new 
number and title:— 

35.—Leave to Attend Union Business. 
2. Clause 34.—District Allowances: Immediately 

following this clause, insert new clause as follows:— 
35.—Leave to Attend Union Business. 

(1) (a) The Commission shall grant paid leave 
during ordinary working hours to an employee: 

(i) who is required to give evidence before any 
Industrial Tribunal; 

(ii) who as a Union nominated representative 
of the employees is required to attend 
negotiations and/or conferences between 
the Union and Commission; 

(iii) when prior agreement between the Union 
and Commission has been reached for the 
employee to attend official Union 
meetings preliminary to negotiations or 
industrial hearings; 

(iv) who as Union nominated representative of 
the employees is required to attend joint 
Union/Commission consultative 
committees or working parties. 

(b) The granting of leave pursuant to subclause 
(a) of this clause shall only be approved: 

(i) where a written application for leave has 
been submitted by an employee a reason- 
able time in advance; 

(ii) for the minimum period necessary to 
enable the Union business to be conducted 
or evidence to be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operation of the Commission is 
not being unduly affected and the con- 
venience of the Commission impaired. 
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(2) (a) Leave of absence will be granted at the 
ordinary rate of pay. 

(b) The Commission shall not be liable for any 
expenses associated with an employee attending to 
Union business. 

(c) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of 
paid leave for Union business. 

(b) An employee shall not be entitled to paid leave 
to attend Union business other than as prescribed by 
this clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the Union and 
the Commission which provide for unpaid leave for 
employees to conduct Union business. 

(4) The provisions of this clause shall not apply 
when an employee is absent from work without the 
approval of the Commission. 

ENGINEERING TRADES (SEC). 
Award No. 1 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1215 of 1986. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Applicant and State 
Energy Commission, Respondent. 

Order. 
HAVING heard Dr J. Crouch on behalf of the Applicant 
and on behalf of the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and the 
Electrical Trades Union, WA Branch, and Mr B. Duploc 
on behalf of the Respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, having satisfied itself that the terms 
of the General Order of the Commission No. 261 of 
1986, dated 23 July 1986, have been complied with, and 
by consent, hereby orders — 

That the Engineering Trades (State Energy 
Commission) Award No. 1 of 1969 as amended, be 
further amended in accordance with the following 
Schedule with effect from the beginning of the first 
pay period commencing on or after the 3rd day of 
March 1987. 

And should the operational requirements of the 
Commission change such that no Lineman qualifies 
for payment as prescribed in subclause (25) hereof, 
this subclause shall be deleted from the award. 

Dated at Perth this 3rd day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 31.—Special Rates and Provisions: Delete 

subclause (10) (c) and insert in lieu the following:— 
(10) (c) A worker who is paid an allowance under 

this subclause shall not be entitled to receive any 
other allowance prescribed in this clause, except that 
prescribed in subclausesd (5), (6) and (22) of this 
clause. 

2. Clause 31.—Special Rates and Provisions: Delete 
subclause (23) and insert in lieu the following new 
subclauses:— 

(23) (a) A Motor Mechanic employed in a metro- 
politan depot who works without direct supervision 
and is responsible for maintenance of the depot's 
vehicle fleet, diagnosis of faults, handling of 
drivers' complaints, road testing of vehicles and the 
employees under his/her control shall be paid, in 
addition to his/her ordinary rate, a "Depot 
Mechanic's" allowance of $14.20 on a flat weekly 
basis. 

(b) This allowance is payable to one Motor 
Mechanic at each depot provided no employee in the 
Transport and Plant Group at the depot is in receipt 
of a Leading Hand allowance. 

(24) (a) A Lineman employed in the metropolitan 
area who works without direct supervision and is 
responsible for ensuring new connections are correct 
and safe before leaving customers' properties and 
the vehicle and employees under his/her control 
shall be paid, in addition to his/her ordinary rate, a 
"new connection" allowance of $14.20 on a flat 
weekly basis. 

(b) This allowance is payable to one Lineman in 
each connection crew provided no employee in the 
crew is in receipt of a Leading Hand allowance. 

(25) (a) A Lineman resident in a town remote 
from a supply depot who is required to attend to 
Commission activities in the area and works without 
direct salaried supervision shall be paid, in addition 
to his/her ordinary rate, a "Resident Lineman's" 
allowance of $14.20 on a flat weekly basis. 

(b) This allowance is payable to one Lineman in 
each town provided no employee in the town is in 
receipt of a Leading Hand allowance. 

(26) Any dispute as to the application of any of 
the provisions of this clause may be determined by 
the Board of Reference. 

ENROLLED NURSES AND NURSING ASSISTANTS 
(Government). 

Award No. 7 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. 759, 797 and 798 of 1985 and 1212 of 1986. 

Between the Royal Australian Nurses Federation 
Industrial Union of Workers, Perth; the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, Western 
Australian Branch; West Australian Psychiatric 
Nurses Association (Union of Workers), Applicants 
and Hon Minister for Health; Royal Perth Hospital 
and Others; Hon Minister for Health and Others, 
Respondents. 

Before Chief Commissioner B.J. Collier, 
Mr Commissioner G.J. Martin, 

and Mr Commissioner J.A. Negus. 
The 23rd day of December 1986. 

Ms H. Handmer and with her Ms J. Ardern appeared 
for the Royal Australian Nursing Federation. 

Mrs P.E. Bentley appeared as an intervener on behalf 
of the private health care industry and on behalf of the 
Confederation of Western Australian Industry 
(Incorporated). 

Mr M.J. Murray QC appeared on behalf of the Hon 
Minister for Industrial Relations as an intervener and 
with him Mr J.A. Spurling. 
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Mr J.N. Serich and with him Mr J.F. Flood and Mr 
M.P. OrreO appeared on behalf of the respondents. 

Mr R.G. Pike appeared on behalf of the West 
Australian Psychiatric Nurses Association (Union of 
Workers). 

Mr A.R. Beech appeared on behalf of the Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous, Western Australian Branch 
and with him Ms S. Jackson and on behalf of the Trades 
and Labor Council of Western Australia. 

Reasons for Decision. 
THE CHIEF COMMISSIONER: This is the unanimous 
decision of the Commission in Court Session. 

The Commission in Court Session has before it four 
applications for hearing and determination. One of these 
applications, filed by the Royal Australian Nursing 
Federation (RANF) relates to the wages of student 
nurses, registered mothercraft nurses and registered 
general nurses in public hospitals. Another, filed by the 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and MisceOaneous, WA Branch 
(FMWU) seeks increases in the wage rates of trainee 
enrolled nurses, enrolled nurses and nursing assistants 
employed in the public sector while the remaining 
applications are two filed by the WA Psychiatric Nurses' 
Association (Union of Workers) (WAPNA) which seek 
variations to the wage rates for classifications in the 
Psychiatric Nurses (Public Hospitals) Award No. 14 of 
1973 and the Mental Health Nurses' Consolidated 
Award No. 13 of 1947. 

The principal application is that filed by the RANF. It 
is seen by the parties as the first part of an overall review 
of the wages and conditions of members of the nursing 
profession in Western Australia and precedes an applica- 
tion for a new Nurses (Public Hospitals) Award which 
the RANF and the respondents hope will issue by consent 
in 1987. All of the applications were either formally 
before the Anomalies Conference established under 
Wage Principle 6 or were discussed thereat. The 
consensus was that all such claims should be heard and 
determined by the Commission in Court Session because 
of the operation of the Wage Principles and the 
magnitude of the costs involved. 

The Hon Minister for Industrial Relations, on behalf 
of the State and a representative of the private health 
care industry sought and were granted leave to appear in 
the proceedings. Both the Confederation of Western 
Australian Industry (Inc) (Confederation) and the 
Trades and Labor Council of Western Australia (TLC) 
addressed the Commission on the application of the 
Wage Principles. 

Two exhibit books aggregating 364 pages and 44 other 
exhibits were tendered and this documentation enabled 
the Commission to gain a good understanding of the 
history of wage movements for nurses in Western 
Australia over the last half century and the effect on rates 
in this State of variations in the rates for nurses elsewhere 
in Australia. Emphasis was placed on the "in-depth" 
consideration that had been given to the question by 
industrial tribunals in New South Wales, Victoria and 
Tasmania in recent times and evidence was led to show 
that the matters which had been highlighted as warrant- 
ing wage increases in those States had similar application 
to nursing in Western Australia. In short, the exodus of 
nurses from the profession stemmed from dissatisfaction 
in a number of areas, one of which was the inadequacy of 
wage rates for the duties and responsibilities involved 
and this was a common problem across the nation. 

For its part the Government, through the Minister, 
made its position very clear. It acknowledged the need 
for change and was prepared to enter into a package 
arrangement with the unions for this to take place. 
However, the financial constraints which it was facing 
did not enable it to effect change at the same speed as 
that which the unions required and it hoped that a 
package could be negotiated between it and the unions 
which recognised the needs of the employees on the one 

hand and the real budgetary constraints of the employers 
and the Government on the other. It sought to 
demonstrate the financial problems both at National and 
State levels which affected the community as a whole and 
adduced evidence from expert witnesses in support of its 
position. Its package envisaged a total expenditure of 
$73.64M over three financial years with a limit of $7.59M 
for wages in 1986/87. Within those overall costs limits it 
was happy to negotiate flexibility of the package. 

At the conclusion of proceedings on 3 December 1986 
we directed the parties to confer. It appeared to us that, 
as there was a large measure of agreement between all 
concerned, a variation in wage rates at this time was 
warranted and could be justified within the Wage 
Principles. There was a need for the parties to agree on 
the changes in duties and responsibilities which 
warranted work value increases and, if possible, to reach 
agreement on how those changes should be measured in 
money terms. Notwithstanding certain difficulties which 
have surfaced recently in the application of the Industrial 
Relations Act 1979 we were conscious of the fact that the 
promotion of goodwill in industry and the preference of 
conciliation to arbitration were two of the principal 
objects of the legislation and should continue to be 
encouraged. We had witnessed in our own State the 
serious deterioration of industrial relations in part of a 
major industry when goodwill was missing and 
conciliation was ignored and were acutely aware of the 
sorry state of affairs in Victorian hospitals. We wanted to 
avoid that type of confrontation and believed that if the 
parties sat across the table in good faith there was every 
likelihood that fair and reasonable people would reach 
fair and reasonable agreements. It is to the credit of the 
RANF, the FMWU, the representatives of the Govern- 
ment and the respondents that the Commission in Court 
Session was advised when the case resumed on 15 
December 1986 that, with the exception of the awards 
held by the WAPNA to which we will refer later, 
complete agreement had been reached on the RANF and 
FMWU claims. 

In short the parties have agreed that work value 
changes have occurred in this State in similar character to 
those that have been recognised elsewhere. Without 
suggesting that this is an exhaustive list of changes 
affecting work value some examples under appropriate 
headings are — 

Hospital Accreditation. 
Involving of nursing staffs in quality assurance 

programmes, both implementation and 
maintenance, to demonstrate high standards of 
patient care. 

Need for review and reformulation at intervals of 
philosophies, objectives and policies. 

Patient Acuity/Dependency. 
Reduced hospital stay. 
In 1980 acuity was estimated by the shortening of 

hospital stay. 
In 1986 acuity/dependency can be demonstrated 

by use of dependency studies. 
The introduction of dependency packages by 
hospitals indicated a need to deal more effectively 
with staffing needs vis a vis patient dependency. 

Although designed to assist nursing staff by more 
accurately predicting staffing needs, use of the 
studies impacts on daily workload of registered 
nurses. 

Increased dependency of patients can be 
demonstrated. 

Reduction in hospital stay impacts on discharge 
planning and patient education. 

Patients need to be made familiar with drug 
therapy, dressings, self care. 

Early discharge affects medical, surgical and 
obstetric practice. 



546 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

New Techniques. 
Changes in cardiopulmonary resuscitation 

protocol. 
Marked changes in delivery of drug therapy — 

intravenous route used increasingly, and more often 
the responsibility of nurses. 

Narcotic infusions widely used in general wards 
and smaller hospitals. 

Hyperalimentation now common in surgical 
wards, requiring monitoring and titration by nurses. 

Increase in massive cancer surgery; patients are 
now unable to be cared for in intensive care areas 
because of pressure on beds. They receive complex 
care in general surgical wards. 

Use of epidural catheters in general wards. 
New diagnostic procedures requiring specific and 

accurate preparation: 
ERCP (Endoscopic retrograde cannulation 
of the pancreatic duct) 
ultrasound 
colonoscopy. 

New Technology. 
There is a continuing explosion of health 

technology. 
Use of new technology in health care does not 

make the role of the nurses less complex. On the 
contrary, its availability requires the nurse to 
increase her responsibility in the interpretation of 
findings and the taking of appropriate action, e.g.: 

constant introduction of monitoring devices 
and ventilators 
use of doppler machines in vascular surgery 
patients 
use of foetal monitors. 

Neonatal care — preservation of smaller infants. 

Spill-Over Effect 
Pressure on critical care areas causes spill to 

general wards. 
Pressure on teaching and metropolitan hospitals 

causes spill to regional and district hospitals. 
This is true also in extended care. Mt Henry 

Hospital now only takes the most disabled patients. 
Some patients come to Mt Henry with a nurse for 

education programme, then return to district 
hospital. 

Increase Infection Risk. 
Risk of cross infection has increased, e.g.: 

MRSA 
Hepatitis B 
AIDS. 

Nurses are responsible for vigilant surveillance to 
prevent spread, and for their own protection. 

Failure of surveillance carries a high cost to the 
health budget. 

Education. 
Need for continuing vocational education to keep 

pace with change — all areas. 
Multiple courses developed by various hospitals 

to improve skills and overcome shortage of skills 
associated with rapid turnover of staff, e.g.: 
infection control ) courses 
IV therapy ) developed 
renal care ) in recent 
onocology/cytotoxic therapy ) months 

An entrepreneur nurse educator is in great 
demand in country areas for provision of teaching. 

Health Department hospitals have been utilising 
educators most recently in Albany, Bunbury and 
Kimberleys. 

Recruitment/Retention of Nursing Workforce. 
Increase turnover of workforce leads to necessity 

for continuous induction of new staff, many of 
whom are foreign gradutes. 

This increases the workload of the remaining staff 
members, assisting with orientation and guidance, 
which is in turn exacerbated by the increased 
dependency and acuity of patients, and the rapid 
introduction of new techniques and technology. 

We were told that there was a general acceptance that 
the other two levels of nursing viz. enrolled nurse and 
nursing assistant had been affected by the shortage of 
registered general nurses and the changes outlined above. 
Team nursing was becoming increasingly important and 
the changes which had taken place were reflected for 
example, in the increase in the theory content of the 
enrolled nurses course from 360 to 480 minimum hours. 

For the future it is appropriate that we record other 
matters on which the parties have agreed in connection 
with this total package. They are set out in Exhibit No. 44 
of these proceedings. Quite clearly the increases which 
are offered in response to the instant claims are 
conditional upon the agreement specified in that exhibit. 
We are urged by all parties to approve of the agreement 
reached. It is said that having regard for the changes 
outlined above and the history of the internal/external 
relationships of the levels of nursing in this State the rates 
agreed upon and the future course of action which is 
proposed are fair and reasonable. 

All the parties said that the increases proposed 
conform to the Wage Principles and may be approved by 
the Commission for similar reasons to those which have 
been accepted by other arbitral bodies. The RANF 
submits that it has satisfied Principle 4 and, for good 
measure, has coupled this with Principle 6 because of the 
long standing yardstick of "Eastern States Rates" in 
wage fixing and the establishment of an equitable base on 
that criteria in January 1984 (64 WAIG p. 209). The 
FMWU relied generally on the history of wage move- 
ments for the three levels of nursing in Western Australia 
and in particular the establishment of an equitable base 
for employees under its award in January 1984 in arguing 
that the nexus should be maintained. In its submission 
the actual rates paid to enrolled nurses and nursing 
assistants in other States formed merely part of the 
background. The affirmed and re-affirmed relationship 
of the three levels over the years was the predominant 
consideration, in its view. In simple terms it was saying 
that once the wage rate for the registered nurse in her first 
year of service moved then there was argument to retain 
the equitable base which had been established by the 
Commission under Principle 6. A second argument in 
relation to nursing assistants rested upon the same wage 
principle. 

The respondents took the view that the work value 
changes which had been agreed between all parties 
justified the Commission approving the increases which 
the parties proposed. In short, they constituted such a 
significant net addition to work requirements that the 
increases could be approved under Principle 4. 

The TLC submitted that the wage fixing principles did 
not form any impediment to the Commission granting 
the agreed increases. It reinforced the "equitable base" 
argument which had been submitted by the FMWU. In 
addition, however, it stressed the fact that work value 
was not the only reason for increases in some of the 
interstate decisions and this became important when 
considering Principle 6. The heavy reliance upon 
comparative wage justice in the fixation of wages in 
Western Australia was clearly reflected in the difference 
between Principle 6 (a) (iv) in this State and the corres- 
ponding Federal Principle, so it was argued. 

The Confederation urged the Commission to consider 
the Wage Principles very carefully. It doubted whether 
what had been put to the Commission as agreed work 
value changes and agreed wage increases was sufficient 
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for the Commission to satisfy itself that a significant net 
addition to work requirements had taken place and that 
increases were warranted. 

Finally the representative of the private health care 
industry informed the Commission that the employers 
had met to consider their position and had agreed that 
the increases proposed in the public sector should apply 
to the private sector because the work value changes had 
similar application in private hospitals and nursing 
homes. An offer had been made to the unions which 
differed only as to operative date. 

We are quite satisfied that there has been an enormous 
change in this industry in recent years. While we have not 
undertaken the extensive examination of that change in a 
similar manner to that performed by Senior Conciliation 
Commissioner H.S. Wells in NSW and cannot say as he 
did that — 

In my experience, I am not aware of any such 
degree of change in any industry; in fact in my 
opinion, the changes are so great as to border on the 
revoluntionary. (Decision 22/7/86.) 

there is no doubt that changes in health technology have 
been great. Stress and frustration caused by nursing staff 
shortages have increased and a change in patient acuity/ 
dependency has resulted in an intensification of the 
nursing experience at all levels of care for the sick and the 
aged. 

There is simply no argument between the parties that 
this is so and we have no reason to doubt it. However, the 
effect of those changes on nurses at all levels in similar 
type hospitals yet different in size, in the large teaching 
hospitals, in the small country hospitals, in the hospitals 
and nursing posts in remote regions of the State and in 
establishments catering for geriatric residents is not the 
same. Even extensive work value cases such as those 
carried out by tribunals in the Eastern States have not 
resulted in any attempt to differentiate between nurses at 
the same level in different nursing establishments. Yet, 
quite obviously not all the changes which have been 
identified apply equally across the board. 

It is this aspect which has given us the greatest concern. 
How much weight should we attach to the agreement of 
the parties when that agreement recognises substantial 
work value changes which clearly do not affect all levels 
of nurses to the same degree? 

We have kept in mind that the Commission will guard 
against any contrived arrangement which would 
circumvent the Wage Principles. Indeed, the changes 
made by the respondents to its November 1986 offer 
after the parties conferred at the Commission's direction 
were such that we entertained doubts about the genuine- 
ness of either the first or later offer. However, the parties 
were very much aware that any re-negotiation of the 
package had to be carried out within the cost figures 
specified by the respondents and we have been told that 
both the RANF and the FMWU are satisfied with the 
result. We would certainly not have expected a revised 
offer to have been made unless the respondents and the 
Minister who intervened on behalf of the State were also 
satisfied that it was reasonable in all of the circum- 
stances. This is particularly so in view of the concerns 
expressed by Counsel who appeared for the Minister in 
the proceedings. 

We have been informed that the changes in work 
which were agreed between the parties were agreed 
between representatives of the unions and those of the 
Government but only after discussions carried out in the 
teaching hospitals with representatives of both medical 
and nursing administrators. We have been advised that 
those changes are accepted by respondents in the private 
sector as real and warranting the increases proposed. The 
rates now offered have been accepted by the three levels 
of nursing and after a mass meeting of RANF members 
considered them. As the size of the cake was unaltered by 
the respondents, its carve up has been accepted by all 
those who form the nursing teams. In that event we have 
decided that on this occasion it would be inappropriate 
to interfere with that decision although we express some 
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doubt that nursing assistants and to a lesser extent 
enrolled nurses should have fared so well in the 
distribution. 

We are reasonably satisfied that the agreement reached 
can be regarded as satisfying Principle 4 but because of 
the equitable base established in January 1984 Principle 6 
has influenced our overall decision. However, we reject 
the contention that the establishment of an equitable 
base with one or a number of awards in other States 
enables rates in this State to more automatically as a 
consequence of further movement in those States. The 
base is established for the application of decisions made 
under section 51 of the Act and for nothing more. If 
changes are made to the rates which were used as the 
equitable base yardstick that might be sufficient reason 
for further movement in this State but if, and only if, the 
reasons for change elsewhere exist here also. 

The minutes of proposed variations to the Nurses 
(Public Hospitals) Award 1968 and the Enrolled Nurses 
and Nursing Assistants (Government) Award will now 
issue. 

As negotiations between the WAPNA and 
respondents to the two awards with which it is concerned 
have not concluded we have agreed that those 
applications will be adjourned sine die. 

It is expected that they will be relisted during January 
1987. 

EDITORS NOTE: Order No. 759 of 1985 is published in 
67 WAIG p. 157; Order No. 1212 of 1986 is published in 
67 WAIG p. 167. 

FURNITURE TRADES (GOVERNMENT). 
Award No. 34 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 420 of 1986. 

Between the United Furniture Trades Industrial Union 
of Workers, WA, Applicant and the Hon Minister 
for Workers and Others, Respondents. 

Order. 
HAVING heard Mr T.P. Daly on behalf of the Appli- 
cant and Mr K. Richardson on behalf of the 
Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby orders 

That the Furniture Trades (Government) Award 
No. 34 of 1979 as amended, be further amended in 
accordance with the following Schedule with effect 
from the beginning of the first pay period 
commencing on or after 22 April 1987. 

Dated at Perth this 22nd day of April 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert in lieu:— 
2. —Arrangement. 

1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Definitions. 
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6. Contract of Service. 
7. Hours. 
8. Overtime. 
9. Shift Work. 
10. Payment of Wages. 
11. Wages. 
12. Higher Duties. 
13. No Reduction. 
14. Apprentices. 
15. Public Holidays. 
16. Annual Leave. 
17. Sick Leave. 
18. Long Service Leave. 
19. Compassionate Leave. 
20. Special Rates and Conditions. 
21. Rights of the Union. 
22. Fares and Travelling Allowances. 
23. Time and Wages Record. 
24. Breakdowns. 
25. Grinding Time. 
26. Junior Workers. 
27. Jury Service. 
28. Deduction of Union Subscriptions. 
29. Trade Union Training Leave. 
30. Leave to Attend Union Business. 

2. Clause 8.—Overtime: Delete this clause and insert 
in lieu:— 

8.—Overtime. 
(1) (a) Except as hereinafter provided, all time 

worked in excess of or outside the usual working 
hours on any day shall be paid for at the rate of time 
and a half for the first two hours and double time 
thereafter. 

(b) Where work is done on Saturdays the 
employee shall be paid at the rate of time and a half 
for the first two hours and double time thereafter, 
but if work is performed on a Sunday or after 12 
noon on a Saturday, the employee shall be paid 
double time for all time so worked. 

(2) (a) Subject to the provisions of subclause (3) 
of this clause, an employee required to work 
overtime for more than two hours shall be supplied 
with a meal by the employer or be paid $4.14 for a 
meal, and if, owing to the amount of overtime 
worked, a second or subsequent meal is required, he 
shall be supplied with each such meal by the 
employer or be paid $2.88 for each meal so required. 

(b) The provisions of this subclause shall not 
apply to weekend work unless the hours worked 
exceed the normal working week. 

(3) The provisions of subclause (2) of this clause 
do not apply in respect of any period of overtime for 
which the employee has been notified on the 
previous day or earlier that he will be required. 

(4) If an employee to whom subclause (3)'of this 
clause applies has, as a consequence of the 
notification referred to in that subclause, provided 
himself with a meal or meals and is not required to 
work overtime or is required to work less overtime 
than the period notified, he shall be paid, for each 
meal provided and not required, the appropriate 
amount prescribed in subclause (2) of this clause. 

(5) (a) An employer may require any employee to 
work reasonable overtime and such employee shall 
work overtime in accordance with such 
requirements. 

(b) An organisation, party to this Award, or 
employee or employees covered by this award, shall 
in any way, whether directly or indirectly, be a party 
to or concerned in any ban, limitation or restriction 
upon the working of overtime in accordance with 
the requirements of this subclause. 

(6) Any employee who has left the premises at 
which he is employed and is recalled to work after 
the usual ceasing time — 

(a) shall be paid for at least three hours at 
overtime rates; and 

(b) time reasonably spent in getting to and 
from work shall be counted as time 
worked. 

(7) If an employee is required to work during the 
recognised meal period so that commencement of 
the meal period is postponed for more than half an 
hour, that employee shall receive payment at double 
time rates until he gets his meal. 

Provided that where it is necessary for work to 
continue uninterrupted, as a lunch break of not less 
than 45 minutes shall be allowed between the hours 
of 11.45 a.m. and 1.30 p.m. to employees engaged 
on such work. 

(8) Subject to subclause (7) hereof if an employee 
who is required to work during the recognised meal 
period does not in consequence obtain during the 
shift the full continuous meal period, or loses any 
portion of the meal period, he shall be paid at 
double time rates for the period not obtained or any 
portion lost. 

(9) The expression "recognised meal periods" 
means the period customarily observed as the meal 
period between fixed times on a job, or at the works, 
as the case may be, except where the time of 
commencement of the customary period is altered 
by mutual consent of the employer and the 
employees on the job to suit the convenience of the 
employees or the management authority, in which 
case the altered times shall be the basis of any rights 
under subclauses (7) and (8) hereof. 

(10) (a) When overtime work is necessary it shall, 
where ever reasonably practicable, be so arranged 
that employees have at least 10 consecutive hours 
off duty between the work of successive days. 

(b) An employee (other than a casual employee) 
who works so much overtime between the termina- 
tion of his ordinary work on one day and the 
commencement of his ordinary work hours off duty 
between those times shall, subject to paragraph (c) 
of this subclause, be released after completion of 
such overtime until he has 10 consecutive hours off 
duty without loss of pay for ordinary working time 
occurring during such absence. 

(c) If, on the instructions of his employer, such an 
employee resumes or continues work without having 
had such 10 consecutive hours off duty, he shall be 
paid at double rates until he is released from duty for 
such period and he shall then be entitled to be absent 
until he has had 10 consecutive hours off duty, 
without loss of pay for ordinary working time 
occurring during such absence. 

3. Clause 9.—Shift Work: Delete subclause (3) of this 
clause and insert in lieu:— 

(3) The loading on the ordinary rates of pay, for 
shift work shall be 15 per cent for afternoon shift 
and 15 per cent for night shift. 

4. Clause 11.—Wages: Delete Tool Allowance from 
classification A (1) — Furniture Manufacturing and 
insert in lieu:— 

Tool Allowance 8.10 8.10 8.10 
5. Clause 20.—Special Rates and Conditions: Delete 

subclauses (2) and (3) of this clause and insert in lieu 
respectively:— 

(2) Employees required to perform work in multi- 
storeyed buildings above the fourth storey during 
the course of construction shall be paid an 
additional 30 cents per hour whilst so employed. 
Provided that such extra rate shall not be payable 
when the exterior walls have been erected and the 
windows completed and fixed in position, and a lift 
has been made available to carry the employee to 
and from the floor upon which he is required to 
work. 

For the purpose of this subclause the number of 
storeys shall be calculated from the street level and 
includes the ground floor. 
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(3) Employees using Ramset guns or other 
explosive tools shall while using such tools be paid 
an additional 51 cents per day. 

6. Clause 27.—Jury Service: Immediately following 
this clause insert a new clause:— 

28.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal subscrip- 

tions as equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be 

completed by employees. Where the employer 
requires a standard procuration form, that form 
shall be used. 

(3) Where required by the employer or Union, the 
Union Secretary, or person acting in his/her stead, 
shall countersign all forms and forward them to the 
employer's paymaster. 

(4) (a) The employer shall commence deductions 
of subscriptions from the first full period following 
receipt of a completed Payroll Deduction Authority 
Form and continue deducting throughout the 
employee's period of employment, except as 
provided in subclause (5) of this clause or until the 
Authority is cancelled in writing by the employee. 

(b) Where the Payroll Deduction Authority Form 
authorises the employer to deduct union subscrip- 
tions in accordance with the rules of the Union, the 
Union shall notify the employer in writing of the 
level of union subscriptions to be deducted. The 
employer shall implement any change to union 
subscriptions no later than one month after being 
notified by the Union except where the Union 
nominates a later date. 

(5) (a) The collection of any nomination fee, 
arrears, levies or fines are not the responsibility of 
the employer. 

(b) Where a deduction is not made from an 
employee in any pay period, either inadvertently or 
as a result of an employee not being entitled to 
wages sufficient to cover the subscription, it shall be 
the employee's responsibility to settle the out- 
standing amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay 
on termination of service, other than normal 
deduction for the preceding pay period. 

(7) The employer shall forward subscriptions 
deducted, together with supporting documentation, 
to the relevant Union party to this award at such 
intervals as are agreed between the employer and the 
Union. 

7. Clause 28.—Deduction of Union Subscriptions: 
Immediately following this clause insert a new clause:— 

29.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause: 

(a) the employer shall grant paid leave of 
absence to employees who are nominated 
by their Union to attend short courses 
conducted by the Australian Trade Union 
Training Authority. 

(b) paid leave of absence shall also be granted 
to attend simOar courses or seminars as 
from time to time approved by agreement 
between the parties. 

(2) An employee shall be granted up to a 
maximum of five days' paid leave per calendar year 
for trade union training or similar courses or 
seminars as approved. However, leave of absence in 
excess of five days and up to 10 days may be granted 
in any one calendar year provided that the total 
leave being granted in that year and in the subse- 
quent year does not exceed 10 days. 

(3) (a) Leave of absence will be granted at the 
ordinary rate of pay and shall not include shift 
allowances, penalty rates or overtime. 

(b) Where a public holiday or rostered day off 
(including a rostered day off as a result of working a 
38 hour week) falls during the duration of the 
course, a day off in lieu of that day will not be 
granted. 

(4) Subject to subclause (3) of this clause shift 
workers attending a course shall be deemed to have 
worked the shifts they would have worked had leave 
not been taken to attend the course. 

(5) The granting of leave pursuant to the pro- 
visions of subclause (1) of this clause is subject to the 
operation of the organisation not being unduly 
affected and to the convenience of the employer. 

(6) (a) Any application by an employee shall be 
submitted to the employer for approval at least four 
weeks before the commencement of the course, 
provided that the employer may agree to a lesser 
period of notice. 

(b) An application for leave shall be accompanied 
by a statement from the relevant Union indicating 
that the employee has been nominated for the 
course. The application shall provide details as to 
the subject, commencement date, length of course, 
venue and the Authority which is conducting the 
course. 

(7) A qualifying period of 12 months in govern- 
ment employment shall be served before an 
employee is eligible to attend courses or seminars of 
more than one-half day duration. An employer 
may, where special circumstances exist, approve an 
application to attend a course or seminar where an 
employee has less than 12 months' government 
service. 

(8) The employer shall not be liable for any 
expenses associated with an employee's attendance 
at Trade Union Training Courses. 

(9) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours immediately before or after the 
course. 

8. Clause 29.—Trade Union Training Leave: 
Immediately following this clause insert a new clause:— 

30.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee: 
(i) who is required to give evidence before any 

industrial tribunal; 
(ii) who as a union-nominated representative 

of the employees is required to attend 
negotiations and/or conferences between 
the Union and the employer; 

(iii) when prior agreement between the Union 
and the employer has been reached for the 
employee to attend official union meetings 
preliminary to negotiations or industrial 
hearings; 

(iv) who as a union-nominated representative 
of the employees is required to attend joint 
union/management consultive committees 
or working parties. 

(b) The granting of leave pursuant to paragraph 
(a) of this subclause shall only be approved: 

(i) where an application for leave has been 
submitted by an employee a reasonable 
time in advance; 

(ii) for the minimum period necessary to 
enable the union business to be conducted 
or evidence to be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operation of the organisation is 
not being unduly affected and the conven- 
ience of the employer impaired. 
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(2) (a) Leave of absence will be granted at the 
ordinary rate of pay. 

(b) The employer shall not be liable for any 
expenses associated with an employee attending to 
union business. 

(c) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of 
paid leave for union business. 

(b) An employee shall not be entitled to paid leave 
to attend union business other than as prescribed by 
this clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties 
which provide for unpaid leave for employees to 
conduct union business. 

(4) The provisions of this clause shall not apply 
when an employee is absent from work without the 
approval of the employer. 

FURNITURE TRADES INDUSTRY. 
Award No. A6 of 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1128 of 1986. 

Between the United Furniture Trades Industrial Union 
of Workers, WA, Applicant and Allwood Furniture 
Industries Pty Ltd and Others, Respondents. 

Order, 
HAVING heard Mr T.P. Daly on behalf of the Appli- 
cant and Mr K. Farrell on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 23 July 1986, have 
been complied with, and by consent, hereby orders — 

That the Furniture Trades Industry Award No. 
A6 of 1984 as amended, be further amended in 
accordance with the following Schedule with effect 
from the beginning of the first pay period 
commencing on or after 22 April 1987. 

Dated at Perth this 22nd day of April 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 33.—Definitions: Delete subclause (12) of 

this clause and insert in lieu:— 

(12) "Floor Covering" shall mean the planning 
or measuring or cutting or laying of all floor 
covering materials. 

FURNITURE TRADES INDUSTRY. 
Award No. A6 of 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 419 of 1986. 

Between the United Furniture Trades Industrial Union 
of Workers, WA, Applicant and Allwood Furniture 
Industries Pty Ltd and Others, Respondents. 

Order. 
HAVING heard Mr T.P. Daly on behalf of the Appli- 
cant and Mr K. Farrell on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 23 July 1986, have 
been complied with, and by consent, hereby orders — 

That the Furniture Trades Industry Award No. 
A6 of 1984 as amended, be further amended in 
accordance with the following Schedule with effect 
from the beginning of the first pay period 
commencing on or after 22 April 1987. 

Dated at Perth this 22nd day of April 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Schedule "A" — Industries and Respondents: 

Immediately following the last item "Picture Framing" 
add the following:— 

Wicker Work — 
The Royal Western Australian Institute for the 

Blind 
Iron Work for Wicker Work — 

The Royal Western Australian Institute for the 
Blind. 

FURNITURE TRADES INDUSTRY. 
Award No. A6 of 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1048 of 1986. 

Between the United Furniture Trades Industrial Union 
of Workers, WA, Applicant and Allwood Furniture 
Industries Pty Ltd and Others, Respondents. 

Order. 
HAVING heard Mr T.P. Daly on behalf of the Appli- 
cant and Mr K. Farrell on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 23 July 1986, have 
been complied with, and by consent, hereby orders — 

That the Furniture Trades Industry Award No. 
A6 of 1984 as amended, be further amended in 
accordance with the following Schedule with effect 
from the beginning of the first pay period 
commencing on or after 22 April 1987. 

Dated at Perth this 22nd day of April 1987. 

[L.S.] 
(Sgd.) O.K. SALMON, 

Commissioner. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

Schedule. 
1. Clause 42.—Special Rates and Conditions: Delete 

subclause (1) of this clause and insert in lieu:— 

(1) (a) Employees other than apprentices, 
required to perform the duties of a cabinetmaker on 
construction work away from the employer's 
business premises shall be paid $6.12 per day extra 
whilst so employed. 

(b) Employees other than apprentices required to 
perform the duties of a french polisher on con- 
struction work away from the employer's business 
premises shall be paid $6.12 per day extra whilst so 
employed. 

(c) Employees other than apprentices required to 
perform the duties of a floor coverer on construc- 
tion work away from the employer's business 
premises shall be paid $6.12 per day extra whilst so 
employed. 

(d) Construction work shall mean work that the 
employer and the union agree is construction work 
or in default of agreement that is so declared by the 
Board of Reference. 

(e) Where apprentices work in circumstances 
which would entitle cabinetmakers, french polishers 
and floor coverers to the rates referred to in para- 
graphs (a), (b) and (c) of this subclause, the 
following extra rates shall be paid to apprentices:— 
Four Year Term (per cent of allowance per day) 

% 
First Year 40 
Second Year 72 
Third Year 95 
Fourth Year 100 
Three Year Term (per cent of allowance per day) 

% 
First Year 58 
Second Year 95 
Third Year 100 

GAS WORKERS (SEC). 
Agreement No. 6 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 14 of 1987. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
WA Branch, Applicant and State Energy Commis- 
sion and Others, Respondents. 

HAVING heard Dr J. Crouch on behalf of the 
Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, the 
Amalgamated Metal Workers and Shipwrights Union 
and the Electrical Trades Union and Mr B.T. Duploc on 
behalf of the Respondents, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979, having satisfied itself that the terms of the 
General Order of the Commission No. 261 of 1986, dated 
23 July 1986, have been complied with, and by consent, 
hereby orders — 

That the Gas Workers' (SEC) Agreement 1977 
No. 6 of 1978 as amended, be further amended in 

accordance with the following Schedule with effect 
from the beginning of the first pay period 
commencing on or after 25 March 1987. 

Dated at Perth this 31st day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.l Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the 

number and title 23.—Payment of Wages, insert the new 
number and title:— 

24.—Leave to Attend Union Business. 
2. Clause 23.—Payment of Wages: Immediately 

following this clause, insert new clause as follows:— 
34.—Leave to Attend Union Business. 

(1) (a) The Commission shall grant paid leave 
during ordinary working hours to an employee: 

(i) who is required to give evidence before any 
Industrial Tribunal; 

(ii) who as a Union nominated representative 
of the employees is required to attend 
negotiations and/or conferences between 
the Union and Commission; 

(iii) when prior agreement between the Union 
and Commission has been reached for the 
employee to attend official Union 
meetings preliminary to negotiations or 
industrial hearings; 

(iv) who as Union nominated representative of 
the employees is required to attend joint 
Union/Commission consultative 
committees or working parties. 

(b) The granting of leave pursuant to subclause 
(a) of this clause shall only be approved: 

(i) where a written application for leave has 
been submitted by an employee a reason- 
able time in advance; 

(ii) for the minimum period necessary to 
enable the Union business to be conducted 
or evidence to be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operation of the Commission is 
not being unduly affected and the con- 
venience of the Commission impaired. 

(2) (a) Leave of absence will be granted at the 
ordinary rate of pay. 

(b) The Commission shall not be liable for any 
expenses associated with an employee attending to 
Union business. 

(c) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of 
paid leave for Union business. 

(b) An employee shall not be entitled to paid leave 
to attend Union business other than as prescribed by 
this clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the Union and 
the Commission which provide for unpaid leave for 
employees to conduct Union business. 

(4) The provisions of this clause shall not apply 
when an employee is absent from work without the 
approval of the Commission. 
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GOVERNMENT WATER SUPPLY 
(Kalgoorlie Pipeline). 

Award No. 15 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 343 of 1982. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the Minister for Works 
and Water Resources, Respondent. 

Order. 
HAVING heard Mr A.R. Beech on behalf of the appli- 
cant and Mr K.F. Richardson on behalf of the respon- 
dent, the Commission pursuant to the powers conferred 
on it under the Industrial Relations Act 1979, having 
satisfied itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 23 July 1986, have 
been complied with, and by consent, hereby orders — 

That the Government Water Supply (Kalgoorlie 
Pipeline) Award No. 15 of 1981 as amended, be 
further amended in accordance with the following 
Schedule with effect from the beginning of the first 
pay period commencing on or after 16 March 1987. 

Dated at Perth this 17th day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 16.—Hours: Delete this clause and insert in lieu 

thereof:— 
(1) The ordinary hours of work shall be an 

average of 38 hours per week. Except where pro- 
vided elsewhere 76 hours, to be worked over nine 
days per fortnight exclusive of Saturdays and 
Sundays, shall constitute a fortnight's work. 

(a) Si/i hours shall constitute the ordinary 
working hours on any day Monday to 
Thursday inclusive. 

(b) Eight hours shall constitute the ordinary 
working hours on any Friday. 

(2) The ordinary hours of work shall be 
consecutive except for an unpaid meal break of 30 
minutes. 

(3) (a) The ordinary hours of work shall be 
between the hours of 7.00 a.m. and 5.00 p.m. 
Monday to Friday inclusive for employees other 
than shift employees and sewerage pumping station 
attendants and those employees otherwise referred 
to in this clause. 

(b) By agreement in writing between the employer 
and the relevant union the spread of hours referred 
to in this subclause may be extended to 6.00 a.m. or 
6.00 p.m. 

(4) The usual hours of duty within the spread of 
hours provided in subclause (3) of this clause and the 
usual hours worked by shift employees and sewerage 
pumping station attendants shall not be altered 
without consultation with the relevant union or 
unions party to this award. 

(5) Starting and finishing places: An employee 
shall usually start and finish his day's work at the 
employer's yards or stores where he is usually 
employed. 

(6) The Water Supply Controller who is provided 
with rent free accommodation shall be on duty as 
required. 

GRAIN HANDLING MAINTENANCE WORKERS 
Award No. C477 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 675 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and Others, 
Applicants and Co-Operative Bulk Handling 
Limited, Respondent. 

Before Commissioner S.A. Kennedy. 
The 16th day of February 1987. 

Mr L.J. Benfell appeared on behalf of the applicant. 
Mr M. Borlase appeared on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This application seeks to vary 
the Grain Handling Maintenance Workers' Award No. 
C477 of 1979 by increasing the allowances provided for 
in Clause 11 .—Overtime, Clause 15.—Special Rates and 
Provisions, Clause 19.—Location Allowance and Clause 
29.—Wages and by providing for a 20 per cent loading 
on ordinary wages for employees engaged on a casual 
basis. 

That part of the application which goes to allowances 
was before the Commission by consent and, the parties 
having satisfied the Commission that the increases 
sought were in accordance with the Wage Principles, 
issued an Interim Order on 13 October 1986 varying the 
award in the terms of the agreed schedule. 

That part of the application which went to the matter 
of a casual loading was the subject of argument at a later 
stage. 

The variation sought by the applicant is the insertion 
of a new subclause (8) in Clause 29.—Wages as 
follows:— 

(8) A casual worker shall be paid 20 per cent of 
the ordinary rate in addition to the ordinary rate for 
the classification in which he/she is employed. 

The respondent's counter claim in this matter seeks to 
vary the award by:— 

1. Deleting subclause (6) (b) of Clause 7.—Con- 
tract of Service and inserting in lieu: 

(6) (b) Casual employees may be engaged by 
the day or part thereof with a minimum period 
of engagement on any day of two hours. 

2. Insert a new subclause (8) in Clause 29.— 
Wages as follows: 

(8) A casual worker shall be paid 17.5 per 
cent of the ordinary rate in addition to the 
ordinary rate for the classification in which 
he/she is employed. 

Currently subclause (6) (b) of Clause 7.—Contract of 
Service reads as follows:— 

A worker shall, for the purposes of this award, be 
deemed to be a casual worker — 

(i) if the expected duration of the employ- 
ment is less than one month; or 

(ii) if the notification referred to in paragraph 
(a) of this subclause is not given and the 
worker is dismissed through no fault of his 
own within one month of commencing 
employment. 

Paragraph (a) in the same subclause reads as 
follows:— 

On the first day of engagement a worker shall be 
notified by his employer or by the employer's repre- 
sentative whether the duration of his employment is 
expected to exceed one month and, if he is hired as a 
casual worker, he shall be advised accordingly. 

The applicant union's main argument in support of a 
casual loading of 20 per cent can be briefly stated. Mr 
Benfell claimed in the event of the award's silence on the 
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subject it was appropriate to look at the standards in the 
four awards which this award replaced in 1979. These 
were the Metal Trades (General) Award No. 13 of 1965, 
the Sheetmetal Workers Award No. 10 of 1973, the 
Building Trades Award No. 31 of 1966 and the Transport 
Workers (General) Award No. 10 of 1961. Each included 
a casual loading which conformed to the general 
standard of awards in this Commission. Mr Benfell 
claimed that the Grain Handling Maintenance Workers 
Award had a particular nexus with the Metal Trades 
(General) Award No. 13 of 1965 and it was to this award 
that the Commission should look. 

Mr Borlase for the respondent agreed with Mr Benfell 
that it was appropriate that the award specify a casual 
loading but he argued it should be 17 Vz per cent to 
conform with that in the federal award covering a major 
part of the workforce employed by Co-operative Bulk 
Handling Ltd and any claim relying on a nexus with the 
Metal Trades (General) Award must fail on the facts. 

In considering this application I have had regard for 
the clauses which the parties sought to amend in the 
context of the total award. As a result the parties were 
informed that I was giving consideration to the matter as 
one of interpretation and they were given the oppor- 
tunity to make further submissions on that basis. They 
chose not to so do. 

Subclause (1) of Clause 5.—Definitions of the Grain 
Handling Maintenance Workers Award states:— 

"Casual Worker" means a worker engaged and 
paid as such. 

As already set out in the foregoing, it is clear that 
Clause 7.—Contract of Service spells out the terms of 
engagement. But the terms for payment "as such" as a 
casual worker are not expressed in any provision. Yet it 
can be implied that it was intended that the rate to be 
paid to such workers is to be distinguished from the rate 
to be paid to other employees covered by this award and 
that such a payment is expressly tied to the "casual" 
nature of such work. 

The industry concerned is one which provides employ- 
ment of a permanent nature and in which casual workers 
are employed from time to time to supplement the 
normal workforce in busy periods. That is, it is one 
which falls into the general category with regard to casual 
employment rather than one where casual employment is 
centrally related to the exigencies of an industry. It 
follows that it is reasonable to infer that the standard 
payment for casual employment as established in this 
jurisdiction, i.e. 20 per cent of the ordinary wage in 
addition to the applicable ordinary rate, applies in this 
instance, unless the terms of casual employment under 
this award vary in any relevant way from those applying 
generally. They do not. Casual employees covered by this 
award are expressly precluded from any entitlement to 
public holidays, annual leave and sick leave. 

An order varying the award to reflect this interpre- 
tation will issue. 

The respondent's basic arguments in support of its 
claim that Clause 7.—Contract of Service should be 
varied were: that the change would enable the Company 
to employ what Mr Borlase termed "true casuals" in the 
same terms as other employees of the respondent covered 
by a federal award; and that to vary this award by 
inserting a loading for casual employment without 
amending the Contract of Service clause could lead to 
claims for a flow-on to other employees. Mr Benfell 
opposed the claim on the grounds it was an effective 
reduction in the terms and conditions of employment. 

In my view there is no ground for any flow-on. The 
variation in the award which is to result in this matter 
simply makes express an implied term of employment. 
Nor am I convinced that it is appropriate to vary the 
award to establish what is termed a "true casual" 
definition in line with a federal award in the industry, an 
award which encompasses "temporary" employees as 
well as "casual" employees. 

The order will now issue subject to any speaking to the 
minutes. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 675 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and Others, 
Applicants and Co-Operative Bulk Handling 
Limited, Respondent. 

Final Order. 
HAVING heard Mr L.J. Benfell on behalf of the appli- 
cants and Ms A.S. Zanardo and later Mr M. Borlase on 
behalf of the respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders — 

That the Grain Handling Maintenance Workers 
Award No. C477 of 1979 be varied in accordance 
with the following schedule and that such variation 
with the exception of subclause (8) of Clause 9.— 
Wages, shall have effect as from the beginning of 
the first pay period commencing on or after the 7th 
day of October 1986. 

Dated at Perth this 23rd day of February 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 11.—Overtime: Delete subclause (9) (a) of 

this clause and insert in lieu: 
(9) (a) An employee required to work overtime 

for more than two hours shall be supplied with a 
meal by the employer or be paid $4.00 for a meal, 
and, if owing to the amount of overtime worked, a 
second or subsequent meal is required, he shall be 
supplied with each such meal by the employer or be 
paid $3.90 for each meal so required. 

2. Clause 15.—Special Rates and Provisions: Delete 
subclauses (1) (a) and (b) and subclauses (5) and (6) of 
this clause and insert in lieu: 

(1) (a) An employee engaged on work at a locality 
where grain is stored, shall be paid an allowance of 
46 cents per hour. This allowance is paid in lieu of 
any special rate or disability payment or for work 
around or involving the use and application of 
chemicals and insecticides. 

(b) An employee engaged on work at any other 
locality shall be paid an allowance of 14 cents per 
hour. This allowance is paid in lieu of any special 
rate or disability payment. 

(5) A worker, holding a Third Year First Aid 
Medallion of the St John Ambulance Association, 
appointed by the employer to perform first aid 
duties shall be paid $3.50 per week in addition to 
his/her ordinary rate. 

(6) An electrician — special class, an electrical 
fitter and/or armature winder or an electrical 
installer who holds and in the course of his employ- 
ment may be required to use a current "A" Grade or 
"B" Grade Licence issued pursuant to the relevant 
regulation in force on the 28th day of February 1979 
under the Electricity Act 1945, shall be paid an 
allowance of $11.70 per week. 

3. Clause 19.—Location Allowance: Delete subclause 
(1) of this clause and insert in lieu: 

(1) Subject to the provisions of this clause, in 
addition to the wages prescribed in Clause 
29.—Wages, of this Award, a married employee 
shall be paid the following allowance when 
employed in the town described hereunder. 
Esperance $7.00 per week. 
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4. Clause 29.—Wages: Delete subclause (5) (a), 
subclause (6) and subclause (7) of this clause and insert in 
lieu: 

(5) Tool Allowance: 
(a) Where the employer does not provide a 

tradesman or apprentice with the tools 
ordinarily required by that tradesman or 
apprentice in the performance of his work 
as a tradesman or as an apprentice the 
employer shall pay a tool allowance of: 

(i) $8.10 per week to such tradesman; 
or 

(ii) in the case of an apprentice a per- 
centage of $8.10 being the percen- 
tage which appears against his year 
of apprenticeship in subclause (4) 
of this clause. 

for the purpose of such tradesman or 
apprentice supplying and maintaining 
tools ordinarily required in the per- 
formance of his work as a tradesman or 
apprentice. 

(6) Maintenance Workers Experience Allowance: 
In addition to the appropriate total wage prescribed 
in subclauses (1) and (2) of this clause a Maintenance 
Workers Experience Allowance shall apply as 
follows: 

(a) After 24 months continuous service $5.90 
shall be paid to all tradesman classifica- 
tions named in subclause (1) of this clause. 

(b) After 48 months continuous service $2.40 
per week shall be paid to the following 
classifications named in subclause (1) of 
this clause. 
Machinist —Second Class 
Tool and Material Storeman 
Terminal Maintenance Worker 
Tradesman's Assistant 
Driver of Motor Vehicle 
Driver of Articulated Vehicle. 

(c) This allowance shall be included in, and 
form part of, the ordinary weekly wage 
prescribed in this clause. 

(7) Where two or more mobile cranes or forklifts 
are engaged on any one lift, the driver thereof shall 
be paid an additional amount for the time occupied 
at the rate of $2.45 per week. 

(8) A casual worker shall be paid 20 per cent of 
the ordinary rate in addition to the ordinary rate for 
the classification in which he/she is employed. 

HOSPITAL SALARIED OFFICERS. 
Award No. 39 of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 925 of 1982. 

Between Hospital Salaried Officers Association of 
Western Australia (Union of Workers), Applicant 
and Royal Perth Hospital and Others, Respondents. 

Before Mr Commissioner G.L. Fielding. 
The 27th day of January 1987. 

Mr J.D. Kirwan appeared on behalf of the Applicant. 
Ms M.H. Kuhne appeared on behalf of the 

Respondents. 

Reasons for Decision. 
THE COMMISSIONER: This is an application by the 
Hospital Salaried Officers' Association of Western 
Australia (Union of Workers) to increase the salaries 
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payable to pharmacists employed in State government 
hospitals. The salaries are prescribed by Table C2 of 
Schedule C to the Hospital Salaried Officers' Award No. 
39 of 1968. There are eight classification levels. The 
Association seeks to add another level and adjust the 
salaries applicable to the existing levels. A comparison of 
the existing salary rates with the Association's claim is as 
follows:— 

Existing Claim 
$ $ 

Level 1 1st year  21 241 22 670* 
2nd year  22 670 24 215 + 
3rd year  24 215 25 825 = 
4th year  25 825 27 480 
5th year  27 480 28 342 
6th year  28 342 30 058 
7th year  30 058 — 

Level 2 1st year  31 772 31 772 
2nd year  32 622 32 622 
3rd year  34 443 34 443 
4th year  — 35 412 

Level 3 1st year  35 412 37 360 
2nd year  37 360 38 329 

Level 4 38 329 39 799 
Level 5 39 799 41 665 
Level 6 41 665 45 402 
Level? 43 536 47 251 
Levels 47 251 49 118 
Level 9 — 52 259 
* Graduate (four years) 
+ Honours (five years) 
= Postgraduate qualification 

The Association complains that the existing salary 
scales do not provide adequate remuneration for the 
skills and responsibilities associated with the role of a 
modern hospital pharmacist. Furthermore, it is argued 
that there is little scope within the salary structure for 
specialist pharmacists to progress beyond level 2 without 
creating anomalies, despite their additional skills and in 
many cases they are required to hold post graduate 
qualifications. 

The Award originally contained two salary scales for 
the professions, one for males and another for females 
[see: (1968) 49 WAIG 376]. In 1972 separate salary scales 
were included for each of the professional vocations 
covered by the Award [see: (1972) 52 WAIG 479]. 
Initially there were four levels for pharmacists. That was 
increased in 1974 to six. In 1976, following a review by an 
Appeal Board which at that time informally reviewed the 
classifications under the Award, the number of levels was 
increased to eight [see: (1976) 56 WAIG 1542], The 
existing salary structure was inserted into the Award in 
1982 [see: (1982) 62 WAIG 1994], At all times, until the 
recent Public Service Salaries Agreement 1985 which 
introduced broad banding into the Public Service, the 
salary rates for hospital pharmacists under this Award 
and its predecessors have followed those for pharmacists 
in the Public Service. 

The Association's claim is based on increased work 
value. The Commission's current Wage Fixing Principles 
by Principle 4 expressly provide for work value claims. 
That Principle relevantly provides as follows:— 

(a) Changes in work value may arise from 
changes in the nature of work, skill and responsibili- 
ty required or the conditions under which the work 
is performed. Changes in work by themselves may 
not lead to a change in wage rates. The strict test for 
an alteration in wage rates is that the change in the 
nature of work should constitute such a significant 
addition to work requirements as to warrant the 
creation of a new classification. 

These are the only circumstances in which rates 
may be altered on the ground of work value and the 
altered rates may be applied only to employees 
whose work is changed in accordance with this 
principle. 

TRAL 
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However rather than to create a new classification 
it may be more convenient in the circumstances in 
the particular case to fix a new rate for an existing 
classification or to provide for an allowance which is 
payable in addition to the existing rate for the 
classification. In such cases the same strict test must 
be applied. 

(b) . . . 
(c) The time from which work value changes 

should be measured is the last work value adjust- 
ment in the award under consideration but in no 
case earlier than 1 January 1978. Care should be 
exercised to ensure that changes which were taken 
into account in any previous work value adjust- 
ments are not included in any work evaluation under 
this Principle. 

(d) . . . 
(e) . . . 
(f) The Commission should guard against con- 

trived classifications and over-classification of jobs. 
(g) • • • 

It should be readily apparent to any student of the 
Principles that they are designed to ensure that those who 
seek an adjustment to salaries on the basis of work value 
can do so only by establishing a real and significant nett 
increase in the work value. Moreover, not every change 
in the work place brings an increase in work value [see: 
Federated Clerks' Union of Australia and Others v. 
Altona Petro-Chemical Co Ltd and Others (1978) 213 
CAR 487]. There needs to be a change which "has 
constituted a significant nett addition to work require- 
ments beyond normal expectations". 

The Commission is expressly constrained to avoid 
"contrived classifications and over-classification". The 
current Principles are adopted from those set by the 
Australian Conciliation and Arbitration Commission in 
the 1986 National Wage Case (Print G3600). In respect 
of Principle 4 the Australian Commission observed at 
page 37 that:— 

In general we believe that the Principles should be 
applied to all wage increases and not even the 
reclassification of single positions should be 
exempt. We are particularly concerned that whole- 
sale reclassifications of positions can and have in 
fact been occurring, particularly in the public 
sector, without changes in the nature of the work. 
These reclassifications may seem to be a means of 
avoiding the strictures of the present guidelines. 
Where objective criteria are available and persons 
are incorrectly classified in relation to those criteria, 
it should be possible to rectify the position. Such a 
process will simply be an exercise in interpreting the 
award correctly; an exercise which cannot be 
restricted by the Principles. 

Notwithstanding the fact that we are prepared to 
make only limited changes to the wording of 
Principle 4 we are concerned about the operation of 
this Principle. There appears to be a tendency to 
grant increases for a change in the nature of work at 
particular establishments when simUar changes have 
been taken into account in the averaging process 
during the work value round in 1978-80. This is 
expressly prohibited by the Principle and if it 
continues, could lead to across the board increases 
taking place, contrary to the intention of the 
Principle. 

The Principles impose a heavy onus on an applicant in 
proceedings of this kind. The obstacles they place in the 
way of applicants is exemplified in the recent decisions of 
the Victorian Industrial Relations Commission and the 
New South Wales Industrial Commission concerning 
claims by nurses for wage increases. Perhaps more 
relevant is the decision of Queensland Industrial Com- 
mission concerning a claim to increase inter alia the 
salaries payable to radiographers in the public hospitals 
of that State [see: in Re Radiographers' Award (1986) 
121 QdGIG 64], 

The Association accepts that it carries the heavy onus 
outlined but says that the changes since 1978 in the 
nature of the work, in the skills and responsibility 
required of the pharmacists and, to a lesser extent, the 
conditions under which their work is performed have 
been so significant as to satisfy this onus. The changes 
are said to have taken place primarily in the provision of 
ward pharmacy services, in sterile dispensing services, in 
the recording and reporting of adverse drug reactions, in 
the provision of drug information services and in the 
administration of the hospital pharmacy services. 

The Association supported its case with much written 
material and a diverse collection of witnesses. It was a 
most detailed case. Evidence was adduced from a 
number of hospital pharmacists, including chief 
pharmacists and pharmacists currently engaged in some 
of the specialties, particularly ward pharmacy, manu- 
facturing and drug information and also from a former 
ward pharmacist now in the Public Service and a retired 
hospital chief pharmacist. Evidence was adduced too 
from those responsible for teaching pharmacy both at 
the under graduate and post graduate levels at the 
Western Australian Institute of Technology, from the 
managing director of a company engaged in 
manufacturing hospital pharmaceuticals and from the 
Registrar of the Pharmacy Council of Western Australia. 
In addition, the Applicant's case was supported by 
testimony from three consultant physicians each actively 
engaged in the metropolitan teaching hospitals and 
working in close association with ward pharmacists. This 
and the other evidence was given after extensive 
inspections by the Commission of the work of hospital 
pharmacists in relevant areas. 

Much of the evidence of these witnesses suggested that 
the scope of hospital pharmacy had so developed that 
there was a need for specialisation; a need which had 
been met by the departmentalisation of hospital 
pharmacies into various specialties. The educators 
testified that the Bachelors Degree which is a three year 
course was directed at, and adequate only, for 
community pharmacy. It should be noted that before 
being eligible to practice pharmacists are required to 
undergo 2 500 hours of practical training, 2 000 which 
must take place after graduation. The evidence of the 
educators was that a specialist in any of the hospital 
pharmacy specialties needed post graduate training. For 
this purpose the Institute had established a number of 
post graduate courses all of which had been established 
since 1978. An example was the post graduate diploma in 
ward pharmacy which was seen by the educators and by 
the Association as a necessary prerequisite for that work, 
coupled with appropriate experience for a specialist ward 
pharmacist. In short, the import of their evidence was 
that one could not adequately practice the specialties 
without post graduate study. At least in the case of ward 
pharmacy this was supported by the medical evidence. 

Further, the evidence was that of recent years there has 
been a massive growth in drug citation. Indeed, many of 
the witnesses referred to a "drug explosion" which had 
resulted in the need for doctors and others to rely on 
pharmacists for drug advice. In turn that had led to a 
need for pharmacists to establish a specialist drug 
information service. Only since 1978 have formal drug 
information services been offered and more lately by 
specialists in the field of drug information. Similarly, in 
the field of drug manufacturing, there is now a greater 
emphasis on the production of complex medicines and 
solutions to meet the individual needs of particular 
patients. An important example is the development of 
total parenteral nutrition solutions and intravenous 
additives. There has been a resultant need for 
pharmacists in the hospitals to have a sound knowledge 
of the potential for adverse drug reactions and a 
requirement for pharmacists to work in exacting sterile 
conditions. Likewise, there has been a rapid growth in 
the use of cytotoxic drugs particularly in the treatment of 
cancer. This has led to ever changing government 
regulation designed to ensure the safe manufacturing, 
use and disposal of such drugs. 
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The changes in hospital pharmacy, particularly those 
associated with the growth of specialties, have placed 
added burdens on pharmacy administrators. This, 
coupled with an increased emphasis on economic drug 
management due in the main to the massive increase in 
the cost of drugs, has changed the role of the 
administrators. To be effective it is said, the 
administrators now require formal management 
qualifications as well as the usual professional skills. 

The Association also drew attention to changes in the 
work environment due in the main, to the propensity for 
drug addicts to adopt drastic measures to satisfy their 
addiction. Although I accept that this has placed 
additional stresses and demands on pharmacists, I do not 
accept that it is a matter of great significance in this 
context and nothing more need be said of it at this time. 

The Respondent's answer was no less detailed. It 
opposed the claim in toto. It acknowledged that there 
had been some change in the activities of hospital 
pharmacists but suggested that they were not sufficient 
to warrant a new classification as the Principles required. 
The Respondent argued that if in an individual case there 
was a change in work value that could and should be met 
by reclassification through the medium of the 
Reclassification Review Committee established under the 
Hospital Salaried Officers' Classification Agreement 
[see: (1978) 58 WAIG 188], The Respondent referred to a 
number of instances of particular specialists and chief 
pharmacists having been recently reclassified by the 
Committee. By interstate standards hospital pharmacists 
in this State are said to be well paid and so not deserving 
of further increases. Furthermore, the application was 
seen as a means to break the traditional nexus with the 
Public Service which the Respondent did not favour. 

Moreover, in a thorough and erudite submission on 
behalf of the Respondent, Ms Kuhne suggested that 
many of the changes relied upon by the Association were 
in fact not new. In particular, she noted that ward 
pharmacy was a practice of longstanding. The practice 
had been recognised by an Appeal Board which in 1976 
reclassified pharmacists working in the wards from level 
1 to level 2. Previously level 1 pharmacists had rotated 
between dispensing, ward and manufacturing duties. 
That I understand is still to be the case in many of the 
eastern states hospitals. The concept of ward pharmacy 
as a specialist area of hospital pharmacy was effectively 
recognised by that determination. Subsequently the 
Commission adopted the same course in respect of an 
individual request for reclassification [see: Hospital 
Salaried Officers' Association of Western Australia 
(Union of Workers) v. Royal Perth Hospital (1978) 58 
WAIG 597]. Similarly, the problems associated with the 
"drug explosion" had been debated by industrial 
tribunals for at least 20 years. These and other changes 
now relied upon by the Association had already been 
taken into account in assessing the existing salary rates. 

The Respondent supported its case by evidence from 
five medical practitioners, one of whom, Dr Spence, is 
the Medical Director of the Princess Margaret Hospital. 
The import of their evidence was that despite the claims 
of the pharmacists the doctors still take ultimate 
responsibility for the treatment of patients. The claimed 
inter relationship between patients and pharmacists was 
grossly overstated. Indeed, other health professionals 
such as physiotherapists and nurses were said to have a 
closer patient contact relationship than hospital 
pharmacists. Dr Spence testified that over the time in 
question there had been significant changes in health care 
which had affected all disciplines working in the 
hospitals. He was concerned that pharmacists were not 
singled out as being special in this respect and concerned 
that the role of pharmacists in the hospitals was kept in 
proper perspective. 

It is often said that wage fixing is not a science and that 
is no more so than in the case of work value assessments. 
This case makes that point well. When the Award was 
amended to provide separate salary scales for each 
professional vocation, it was thought appropriate to fix a 

scale of four levels for pharmacists. In the space of 15 
years that number has doubled with resultant reclassifi- 
cations for many. It perhaps assumes too much to 
conclude that all those changes result from changes in 
work value. Many appear to have been made on the basis 
of structural changes in the Public Service. Nonetheless, 
pharmacists under this Award have more classification 
levels than the other professions within its scope. The 
present claim seeks to make the pharmacists even more 
disparate in this respect. It is also the case that they are 
generally more highly paid than their counterparts else- 
where in the nation. In all the circumstances, it is very 
difficult to conclude that the work of hospital 
pharmacists in this State is under valued. 

Pharmacists are trained for and remunerated as 
members of a profession. They must be expected to grow 
with that profession as with any other professional 
person. It is not beyond the normal expectations that a 
member of a profession will keep up to date with 
developments in it as a matter of course. Indeed even in 
the case of tradesmen it is to be expected that they should 
adjust to changing technology' without involving any 
significant additions to their work value [see: Federated 
Engine Drivers' and Firemen's Union of Workers of WA 
v. Mt Newman Mining Co Pty Ltd (1981) 61 WAIG 
1770, 1772]. In this respect I endorse and gratefully 
acknowledge the following remarks of Leckie D.C.J. of 
the Victorian Industrial Appeals Court made in the 
course of delivering judgment of that Court in the 1980 
Victorian Hospital Pharmacists' case:— 

The undertaking of a professional career, whether 
it be in the law, in medicine or in engineering, entails 
the self imposed obligation to keep abreast of 
current developments. The pace in almost all areas 
seems to be increasing. But, being part of the 
professional commitment, it is not a matter which in 
itself can be claimed as an addition to work values. 
However, the increased knowledge does have its 
place in the consideration of those new areas of 
activity which have already been examined. 

Similar views are to be found in re Medical Officers — 
Hospital Specialists (State) Award 1978 AR 321; in re 
Hospital Employees — Technical (Metropolitan) Award 
and another (supra) and most recently, in re Professional 
and Technical Employees Award — Public Hospitals 
Queensland and Queensland Radium Institute, 123 
QdGIG 935. It is a well established proposition. None- 
theless, as Kelleher J. noted in re Medical Officers — 
Hospital Specialists (State) Award (supra), there can be 
changes in skills and responsibilities of members of the 
professions within the meaning of the wage fixing 
principles. As was indicated by Kelleher J. in that case at 
page 327, "the question as to whether there have been 
changes in skills and responsibilities constituting a 
significant nett addition to work requirements since the 
salaries were last assessed is entirely one of fact" to be 
answered on the basis of the available material. 

After a good deal of oscillation, I have finally come to 
the firm conclusion that there has been a significant nett 
addition to the work requirements of some hospital 
pharmacists, warranting the creation of a new 
classification. I consider that there have been significant 
developments in specialisation which are not currently 
recognised in the current salary rates nor readily 
accommodated within them. The evidence over- 
whelmingly suggests that specialisation in its current 
form is a phenomenon which had developed principally 
since 1978. The quantity and complexity of drugs 
currently available has brought about a need for the 
larger hospitals to employ highly trained pharmacists 
with specialist skills. This has been particularly evident in 
the areas of ward services, drug information and drug 
manufacturing. I accept, as is apparent from the decision 
of the Commission in the Hospital Salaried Officers' 
Association v. Royal Perth Hospital (supra), that ward 
pharmacy for example, is not new. However, the weight 
of the evidence suggests it has changed dramatically, at 
least since 1978. Where once pharmacists working in 
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wards simply checked patients' bed sheets and perhaps 
talked to them about their medication, they are now a 
vital part of a clinical team with much greater involve- 
ment in the choice of medication than before. That is not 
only indicated by the medical specialists called on behalf 
of the Association but is acknowledged by at least two of 
the medical practitioners called on behalf of the 
Respondent. It seems that pharmacists now actively 
participate in providing the best information for drug 
treatment and contribute to the drug therapeutic 
decisions made by the medical profession in a way in 
which they have not done in the past thus increasing their 
responsibility particularly to the patient. That there has 
been such a change is evidence by the fact that there is 
now a specialist postgraduate course in ward pharmacy 
which is seen as a necessary ingredient of such a 
specialisation. As with ward pharmacy, mention of a 
"drug explosion" is not new. It was for example, 
mentioned at least as early as 1971 to justify an increase 
in the salaries of hospital pharmacists in re Hospital 
Employees — Technical (Metropolitan) Award and 
another {supra) and more recently in 1980 in the decision 
of the Victorian Industrial Appeals Court. However, the 
evidence reveals that there are now formal and sophisti- 
cated drug information centres, all established since 
1978, on which a number of hospital disciplines rely. 
Reliance on text book information has become 
outmoded. The indications too, are that in the field of 
drug manufacture in particular of total parenteral 
nutrition and intravenous additives, there have been 
significant changes of the kind mentioned by the 
Association, the great bulk of which have occurred since 
1978. 

To some extent, I share the reservations expressed by 
Sheppard J. in re Hospital Employees — Technical 
(Metropolitan) Award and Another {supra) "that day by 
day the pharmacist's task has a good deal of routine 
about it, and that untoward happenings such as an 
apparent discrepancy in prescriptions are not frequent" 
and "that doctors, particularly resident medical officers, 
frequently seek the advice of pharmacy staff on appro- 
priate drugs to be prescribed, but that usually the answer 
is fairly readily available because the problem is not a 
complex one to an experienced pharmacist". However, 
my impression of the evidence of medical specialists 
active in the hospitals is that the assistance of 
pharmacists in assessing appropriate therapeutic 
treatment is no longer limited to resident medical officers 
but extends to medical specialists too. This has become 
or is becoming, a necessity by reason of the_ drug 
explosion and the complex nature of the drugs available. 
Furthermore, as the community adopts a more question- 
ing and litigious attitude towards medical treatment 
doctors appear to have thought it prudent to look for 
advice only from experienced pharmacists who are 
specialists in their field. They expect the pharmacists to 
be highly qualified in the relevant field. Further, contrary 
to the conclusion then reached by Sheppard J. in respect 
of hospital pharmacy in New South Wales, my 
impression is that there is now very much more drug 
manufacturing done in the hospitals than was being done 
in the recent past. Indeed, at least at the Princess 
Margaret Hospital a most sophisticated manufacturing 
process seems to have been developed of recent times. 
Whatever might have been the practice in the other States 
in the past, I am satisfied having heard in particular from 
the educationalists, whose evidence I accept in toto, and 
from the specialist medical practitioners, that the 
specialist phenomenon in pharmacy and the need for 
post graduate study to complete the specialisation has 
developed only since 1978 and is radically different from 
that which obtained in the past. I do however, accept the 
evidence of Dr Spence that despite the greater reliance on 
pharmacists, the ultimate responsibility for treatment of 
patients rests with the medical profession, as has always 
been the case. In this respect I have no doubt that the 
pharmacists have exaggerated their role somewhat. 

A great deal was said and made by the Association of 
articles written by a number of hospital pharmacists in 

this State for various professional journals. There was 
nothing in the evidence to suggest that they were written 
as a requirement of their work or that the skills required 
to write them were not something any self respecting 
pharmacist should not readily have or seek to acquire as 
part of his professional standing. Obviously over time 
knowledge will or should increase which gives members 
of a profession an opportunity to write about something 
which has not hitherto been written about. That is not an 
increase in work value of the kind envisaged by the 
Commission's Wage Fixing Principles. It may show 
diligence or competence on the part of the author but it 
has never been taken into account in fixing an appro- 
priate classification. It might be relevant for promotion 
but not for reclassification. It might be too that 
pharmacists in this State are more literate and innovative 
than their national counterparts but they are currently 
paid more than them. 

For the reasons given I am satisfied that changes have 
occurred in hospital pharmacies in this State, although 
not to the extent claimed. The changes have no doubt 
been evolutionary rather than revolutionary as one of the 
Respondent's witnesses suggested, but that matters not 
in an exercise such as this. What is important is that the 
Association show that there has been a significant change 
in the work from a given date and it matters not how that 
change is brought about. 

I have not the slightest doubt as Dr Spence indicated, 
that there have been changes to all disciplines engaged in 
the hospitals but whether in the case of the other 
disciplines that changes amount to significant change 
within the meaning of the work value Principle is another 
matter. The evidence upon which I have formed my 
conclusion in these proceedings patently is peculiar to 
hospital pharmacists. Other disciplines are for example, 
not involved in ward pharmacy, drug manufacture and 
the like. In those circumstances it seems neither just nor 
equitable to deny the Association's members what is a 
proven right. One has to acknowledge however, that 
overall the Commission's Wage Fixing Principles call for 
restraint. Although the salary nexus hospital pharmacists 
have had with pharmacists in the professional division of 
the Public Service might now have been broken as a 
result of the Public Service Salaries Agreement 1985, I 
think it obviously unwise to erect salaries under this 
Award as if the Public Service did not exist. Pharmacists 
in the government hospitals whilst they may not be public 
servants are in the employ of the Government and given 
the long history of the nexus, pharmacists in one sector 
will no doubt compare salaries in the other sector. None- 
theless, the evidence suggests that hospital pharmacy is 
unique and quite unlike the practice of pharmacy in the 
community at large. In the circumstances it may be 
difficult to draw appropriate comparisons between the 
work done by pharmacists in the public hospitals and 
those in the Public Service above the base levels. 

Little has been produced in these proceedings which 
would justify such a wholesale adjustment in the salary 
rates as sought by the Association. In my view the only 
changes affecting the work of pharmacists at the base 
levels are those attributable to the normal professional 
changes which have to be accepted without any change in 
work value. In those circumstances I am not minded to 
change the salary rates for levels 1 and 2. Whatever 
comfort the Association might draw from the higher 
salaries paid to engineers and architects, because of the 
provision for post graduate study, that must be 
discounted by the fact that their salaries are differently 
structured. They have only five classification levels. In 
addition there are training differences. The great bulk of 
similarly qualified personnel under this Award have the 
same salary rates at the base level and I am not prepared 
to alter that on the evidence produced in these 
proceedings. 

As already indicated, I do however think it appro- 
priate that an additional classification be inserted 
principally for specialists, usually with post graduate 
qualifications. The inability of hospital pharmacy 
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specialists to obtain a higher rate of pay commensurate 
with their training and post graduate study has apparent- 
ly resulted in the loss of their services to the hospitals or 
the loss of their expertise as they seek promotion to other 
positions. In my view, the problem cannot be met easily 
by reclassification of individual posts as Ms Kuhne 
suggested. The Classification Review Committee can 
only operate within the scope of the salary scales as they 
are provided in the Award. The scales do not allow for 
the reclassification of specialists without in many cases 
creating further anomalies and the Committee quite 
rightly, has never endorsed the policy of solving one 
problem by creating another. 

The new classification should be recognised by a new 
level 2A. It should contain two annual increments since it 
is reasonable to suppose that at that level there is scope to 
improve proficiency in the specialty over time. It is 
always difficult to fix a monetary value on work but in 
my view the value of the work is fairly assessed initially at 
the current first year rate for level 3 and thereafter at the 
next increment under Table C14, that is $36 443. Level 3 
should now normally be reserved for senior pharmacists 
with a close supervisory or administrative role. The great 
majority of persons currently classified at this level are 
either regional pharmacists or Senior Pharmacists 
immediately in charge of various specialist sections in the 
major teaching hospitals. Little was put to suggest that 
their role had changed materially. Indeed, in respect of 
regional pharmacists, attempts by me to elicit details of 
changed work value failed. In the circumstances I 
consider it appropriate that the salary for level 3 be set at 
the current highest rate, that is $37 360. Given the 
administrative nature of the classification I do not 
consider it appropriate to include an incremental scale. 

Although the evidence suggests that there has been 
some changes in the skills and responsibilities of the 
senior administrators, I am not convinced that they are 
such as to warrant a new classification, nor that some of 
the changes have not already been taken into account in 
assessing their current salaries. Overall the evidence 
suggests the biggest changes have occurred in the areas of 
speciality. It does not follow that adjustments need be 
made to other classifications. Indeed, the Principles 
caution against it. I am prepared to accept that Chief 
Pharmacists and their deputies now head up specialist 
departments, carry out research and conduct training 
programmes of the kind not originally envisaged but I 
am not convinced that the changes in that respect are as 
dramatic as made out. Although much was made of the 
responsibilities associated with the increased emphasis 
on drug management and cost containment they are 
matters which I would have thought already envisaged in 
their positions. It might be that Royal Perth Hospital, 
for example, now requires its Chief Pharmacist to have 
post graduate qualifications. That appears not to be a 
universal requirement. Moreover, it seems that not all 
Chief Pharmacists currently have these qualifications, 
and there is nothing to indicate that they are not doing 
their job adequately. Whilst I accept that the role of the 
administrators has changed somewhat, it is difficult to 
accept that it has changed a lot. Furthermore, it has to be 
acknowledged that since 1978, and more relevantly since 
1980, when the Victorian and New South Wales rates 
were revised resulting in higher increases for senior staff, 
there has been significant salary adjustments for similar 
personnel in this State, apart from reclassifications as in 
the case of the Chief Pharmacist at Sir Charles Gairdner 
Hospital, for example, which have occurred. Moreover, 
in essence many of the changes rehed upon in the 1980 
Victorian matter to which I was referred by the 
Association, were relied upon by the Association on this 
occasion. It seems that the work of Chief Pharmacists 
and their deputies in both States are very much alike. But 
the evidence is that in this State they receive considerably 
more than their counterparts in Victoria. In those 
circumstances too, it is difficult to accept that their work 
is under valued. The Association's claim for a higher 

salary was based in part, it seems, on the proposition that 
the Chief Pharmacists had previously been thought of as 
deserving a higher salary than Chief Medical Laboratory 
Technicians because the latter worked in effect for a 
Microbiologist whereas the Pharmacists were an entity in 
themselves. The comparative worth of the respective 
disciplines was not a matter debated at any length in these 
proceedings and nor is it a matter which is permitted to 
be considered in this context by the Principles. The 
existing salary rates fixed are not so disparate from the 
other professional disciplines covered by the Award as to 
warrant adjustment at this time on any comparative 
basis. It is quite unrealistic, and of course contrary to the 
Principles, to think that because one has reached the 
zenith of his career he will be able, under the guise of 
changes in work value, to heighten that zenith. In all the 
circumstances I am not prepared to fix a higher level of 
remuneration than that currently fixed for the senior 
levels. 

The new salary scale will therefore be: 
Level 1 1st year  21 241 

2nd year  22 670 
3rd year  24 215 
4th year  25 825 
5th year  27 480 
6th year  28 342 
7th year  30 058 

Level 2 1st year  31 772 
2nd year  32 622 
3rd year  34 443 
4th year  — 

Level 2Alst year  35 412 
2nd year  36 433 

Level 3 37 360 
Level 4 38 329 
Level 5 39 799 
Level 6 41 665 
Level 7 43 536 
Levels 47 251 

The Association sought reclassification of a number of 
positions along with the new salary scales, a number of 
which went beyond mere consequential realignment. For 
the reasons outlined, I am not prepared to reclassify any 
posts other than by way of consequential adjustment for 
the purposes of the new level 2A. On the evidence it is 
difficult to determine which particular posts will fall into 
that classification. If the parties cannot agree on this 
matter they can be dealt with by the Classification 
Review Committee and make out their case in the usual 
way. In particular, I am not prepared to classify the 
Chief Pharmacist at the Fremantle Hospital at the 
highest level. Twice such a claim has been made to and 
rejected by the Classification Review Committee, the 
latest only very recently. The differences, if only in size, 
between the Royal Perth Hospital and the Sir Charles 
Gairdner Hospital on the one hand and the other 
teaching hospitals on the other, in the past has justified a 
difference in the classification and I see no reason why 
that should not remain. Moreover, it is a formulae which 
is recognised in classifying many other professional posts 
covered by this Award. Likewise, other than to record 
the true classification of the Regional Pharmacists at 
Bunbury and Derby I am not prepared to make a change 
in that classification. 

The Association also sought to change the title of 
"Ward Pharmacist" to that of "Clinical Pharmacist" 
and that of "Chief Pharmacist" and "Assistant Chief 
Pharmacist" to "Director of Pharmacy" and "Deputy 
Director of Pharmacy" respectively. With the exception 
of one or two witnesses those questioned upon the 
subject did not feel strongly about the matter. Clearly it 
is not a matter of great moment. I do however, share the 
views of Johnson C. expressed in Hospital Salary 
Officers' Association of Western Australia (Union of 
Workers) and Royal Perth Hospital and Others 
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(Application No. 197 of 1978, 22 November 1979, 
unreported) in relation to a claim to change the title of 
medical laboratory technologists:— 

Where history has no irrevocable effect, names 
are sometimes chosen by merging professions to 
gain status and to assist in providing an aura of 
mysticism, exclusiveness or isolation so that there is 
some justification for the generation of a multitude 
of esoteric terms and practices in much the same way 
as can be found in ancient secret societies. 

Similar sentiments were recently expressed by the 
Queensland Industrial Commission in re Radiographers' 
Award — Public Hospitals — The Queensland Radium 
Institute and the Department of Health (supra) at page 
68 in relation to Radiographers who sought a change in 
title to "Medical Imaging Technologist" or "Radiation 
Therapy Technologist". I am concerned that use of the 
title "Clinical Pharmacist" has the potential for those in 
that classification and for others to misconstrue their role 
or responsibilities, as to some extent was evident from 
their evidence in these proceedings. I do not believe that 
the proposed title is in any way more appropriate than 
the existing title of ward pharamacist. In my view the 
existing title accurately and clearly explains what a 
person of that vocation does and hence the title should 
remain. 

The main argument for change in title of chief 
pharmacist and that of the deputy chief pharmacist was 
that it presented a problem, particularly in the United 
States of America, for those so classified attending 
technical conferences or conventions in that country. 
Apparently persons similarly classified in that country 
were more subordinate than a director of pharmacy. I do 
not find that at all convincing. The Award is enacted 
according to the customs of this State because it is 
directed at work in this State. If others in another 
country with a renowned propensity to use the English 
language in quaint ways fail to appreciate the signifi- 
cance of the customs of this State that is perhaps a matter 
of regret but is primarily a matter for them. It is hardly a 
sound basis for amendment of the custom in this State. It 
was said too, that there was a trend in other States to 
change the title in the way now suggested in these pro- 
ceedings. Whether that is so or not, the relevant Award 
in this State applies not simply to the pharmacy pro- 
fession but to a number of other professions engaged in 
hospitals. The chief professional in the other disciplines 
is described by the title "chief" in other cases. The 
Award is not one for pharmacists alone and in my view it 
is better to maintain a consistent formula. I am not 
prepared to make an exception for chief pharmacists or 
their deputies, particularly as I am inclined to the view 
that "chief pharmacist" accurately and succinctly states 
what the role of the vocation is. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 925 of 1982. 

Between Hospital Salaried Officers Association of 
Western Australia (Union of Workers), Applicant 
and Royal Perth Hospital and Others, Respondents. 

Order. 

HAVING heard Mr J.D. Kirwan on behalf of the Appli- 
cant and Ms M.H. Kuhne on behalf of the Respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the Commis- 
sion No. 261 of 1986, dated 23 July 1986, have been 
complied with, hereby orders — 

l.That Table C2 of Schedule C Salaries — 
Professional Division of the Hospital Salaried 
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Officers Award, 1968 be deleted and substituted by 
the following:— 

Table C2 
Pharmacists. 

Level 1 1st year  21 241 
2nd year  22 670 
3rd year  24 215 
4th year  25 825 
5th year  27 480 
6th year  28 342 
7 th year  30 058 

Level 2 1st year  31 772 
2nd year  32 622 
3rd year  34 443 
4th year  — 

Level 2A 1st year  35 412 
2nd year  36 433 

Level 3 37 360 
Level 4 38 329 
Level 5 39 799 
Level 6 41 665 
Level 7 43 536 
Level 8 47 251 

2. That such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 30th day of September 1986. 

Dated at Perth this 4th day of February 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

MEAT INDUSTRY (Western Australian Meat 
Commission — Robb Jetty Division). 

Award No. 16 of 1976. 

MEAT INDUSTRY STATE. 
Award No. 9 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 800 of 1986. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Western Australian 
Meat Commission and Others, Respondents. 

Order. 

WHEREAS the Western Australian Branch, Austral- 
asian Meat Industry Employees' Union of Workers, 
Perth has filed an application which would have the 
effect of amending the Meat Industry, Western 
Australian Meat Commission — Robb Jetty Division 
Award and the Meat Industry State Award No. R9 of 
1979, by the inclusion of new classifications to cater for 
quality control meat workers, graders/operators of 
scales and system machines, and fat testers; and whereas 
a conference was convened pursuant to section 32 of the 
Industrial Relations Act 1979 on the 5th day of 
December 1986; and whereas the Commission was 
advised that the parties had reached agreement in respect 
of an interim payment to be made to grader/operators of 
scales and system machines employed at the Western 
Australian Meat Industry Commission — Robb Jetty 
Works; and whereas the applicant and respondent 
advised that they intend to continue conciliation in 
respect of a final resolution of an appropriate rate for all 
of the classifications involved in the applications; now 
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therefore, I, the undersigned pursuant to the powers 
conferred on me by the Industrial Relations Act 1979 and 
by consent hereby order — 

That the rate paid to graders employed by the 
Western Australian Meat Commission at Robb 
Jetty be increased by the amount of $20.(X) per week 
and that such variation shall have effect on and 
from the 1st day of November 1986. 

Dated at Perth this 12th day of December 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

NURSES (Mothercraft Home and Training Centre). 
Award No. 15 of 1965. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 543 of 1985. 

Between Royal Australian Nursing Federation, Industrial 
Union of Workers, Applicant and N'gala 
Mothercraft Training Centre, Respondent. 

Order. 
HAVING heard Mr M.A. Jahn on behalf of the Appli- 
cant and Mr G. Bull on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Nurses (Mothercraft Home and Training 
Centre) Award No. 15 of 1965, as varied, be further 
varied in accordance with the following schedule 
and that such variation shall have effect as from the 
date herein. 

Dated at Perth this 27th day of March 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 1.—Title: Delete this clause and insert in lieu 

the following: 
1.—Title. 

This Award shall be known as the Nurses 
(Mothercraft Home and Training Centre) Award 
and replaces Award No. 2 of 1960 and Agreement 
No. 18 of 1974. 

2. Clause 2.—Arrangement: Delete Clause 10.— 
Termination of Service and insert in lieu 10.—Contract 
of Employment. 

3. Clause 5.—Definitions: Delete this clause and insert 
in lieu the following: 

"Accrued Days Off" means the paid day(s) off 
accruing to an employee resulting from an entitle- 
ment to the 38 hour week as prescribed in Clause 
6.—Hours of this Award. 

"Assistant Director of Nursing", a registered 
nurse appointed by the employer to assist in the 
nursing administration of the centre. 

"Charge Nurse", a registered nurse appointed as 
such to be in charge of a ward or department at the 
centre. 

"Clinical Instructor", a registered nurse 
appointed as such who is engaged full-time in the 
instruction of student nurses or nursing aides in 
practical nursing. 

"Director of Nursing", a registered nurse 
appointed by the employer as Head of nursing at the 
centre. 

"Federation", The Royal Australian Nursing 
Federation Industrial Union of Workers, Perth. 

"Mothercraft Nurse", means a person who is 
registered or entitled to be registered as such in 
Western Australia under the Nurses' Act 1968-80. 

"Nurse", a person who is registered or entitled to 
be registered in Western Australia under the Nurses' 
Act 1968-80. 

"Nurse Educator", a registered nurse appointed 
as such holding a diploma of nursing education or a 
qualification acceptable to the employer who is 
engaged full-time in nursing education. 

"Supervisory Nurse", a registered nurse 
appointed as such and who has special or super- 
visory responsibilities beyond those of a charge 
nurse. 

4. Clause 6.—Hours: Delete this clause and insert in 
lieu the following: 

6.—Hours. 
(1) (a) (i) Shift Workers: The ordinary hours of 

duty shall be an average of 38 per week 
with the hours actually worked being 40 
per week or 80 per fortnight at the option 
of the employer. No shift shall exceed 10 
hours. 

(ii) Day Workers (Day Care Centre): As in (a) 
(i) except that the ordinary hours shall be 
worked Monday to Friday, between the 
hours of 7.00 a.m. and 6.00 p.m. and no 
shift shall exceed eight hours. 

(b) Except where provided elsewhere the ordinary 
hours shall be worked with two hours of each week's 
work accruing as an entitlement to a maximum of 12 
Accrued Days Off in each 12 month period. The 
Accrued Days Off shall be taken as a minimum 
period of one week made up of five consecutive 
Accrued Days Off in conjunction with a period of 
annual leave or at a time mutually acceptable to the 
employer and the employee. 

(2) By agreement between the Federation and the 
employer the ordinary hours of an employee in lieu 
of the provisions of subclause (1) hereof may be 
worked: 

(a) within a 20 day, four week cycle with 0.4 of 
an hour of each day worked accruing as an 
entitlement to take the 20th day in each 
cycle as an Accrued Day Off; 

(b) with a 10 day, two week cycle, with an 
adjustment to hours worked to enable 76 
hours to be worked over nine days of the 
two week cycle and an entitlement to take 
the 10th day in each cycle as an Accrued 
Day Off; 

(c) by any other arrangement. 
(3) The employer and employee may by agree- 

ment substitute the Accrued Day Off the employee 
is to take off for another day in which case the 
Accrued Day Off shall become an ordinary working 
day. 

(4) Meal breaks shall not be less than 30 minutes 
nor more than one hour but shall not be counted as 
time worked. 

(5) A rest break of seven minutes shall be allowed 
without deduction of wages in each half of the shift 
and morning and afternoon tea shall be provided by 
the employer. 

(6) No employee shall be required to work in 
excess of five days per week without payment at 
overtime rates. 

5. Clause 8.—Annual Leave: Delete this clause and 
insert in lieu the following: 

8.—Annual Leave. 
(1) Except as hereinafter provided a period of 

seven consecutive weeks' leave shall be allowed to a 
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shift worker and four weeks to a day worker other 
than a casual, by the employer after each period of 
12 months' continuous service with such employer. 

(2) The worker shall be paid for any period of 
annual leave prescribed by this clause at the 
ordinary rate of wage the worker has received for 
the greatest proportion of the calendar month prior 
to her taking the leave, and, in the case of shift 
workers, that rate of wage shall include the shift and 
weekend penalties the worker would have received 
had the worker not proceeded on annual leave. In 
addition to the rate of wage referred to in this 
subclause, a day worker shall be paid a loading of 
17.5 per cent. 

Where it is not possible to calculate the shift and 
weekend penalties the worker would have received, 
the worker shall be paid at the rate of the average of 
such payments made each week over the four weeks 
prior to taking the leave. 

Provided that no shift worker when proceeding 
on annual leave shall be paid less than the sum of the 
following amounts for each week: 

(a) Two-sevenths of the ordinary wage 
payable as prescribed in this subclause; 

(b) 118.75 per cent of five-sevenths of the 
ordinary wage (excluding shift loadings). 

The amount in excess of the ordinary wage 
resulting from the calculation in placitum (b) hereof 
shall not exceed five-quarters of the average weekly 
earnings for males in WA for the September 
quarter. 

(3) A worker may, with the approval of the 
employer, be allowed to take the annual leave pre- 
scribed by this clause before the completion of 12 
months' continuous service as prescribed by 
subclause (1) of this clause. 

(4) Subject as hereinafter provided: 
(a) If after one months' continuous service in 

any qualifying 12 monthly period a worker 
lawfully terminates her service, or her 
employment is terminated by the employer 
through no fault of the worker, the worker 
shall be paid 5.11 hours pay in respect of 
Shift Workers or 2.92 hours' pay in the 
case of day workers, in respect of each 
completed week of continuous service in 
that qualifying period. 

(b) If the services of a worker terminate and 
the worker has taken a period of leave in 
accordance with subclause (3) of this 
clause, and if the period of leave so taken 
exceeds that which would become due 
pursuant to paragraph (a) of this 
subclause, the worker shall be liable to pay 
the amount representing the difference 
between the amount received by her for 
the period of leave taken in accordance 
with subclause (3) of this clause and the 
amount which would have accrued in 
accordance with paragraph (1) of this 
subclause. The employer may deduct this 
amount from moneys due to the worker by 
reason of the other provisions of this 
award at the time of termination. 

(c) In addition to any payment to which she 
may be entitled under subclause (4) of this 
clause, a worker whose employment 
terminates after she has completed a 
12-monthly qualifying period and who has 
not been allowed the leave prescribed 
under this award in respect of that 
qualifying period, shall be given payment 
in lieu of that leave unless she has been 
justifiably dismissed for misconduct and 
the misconduct for which she has been 
dismissed occurred prior to the completion 
of that qualifying period. 

(5) The annual leave prescribed in subclause (1) of 
this clause may, by consent between the employer 
and the worker, be taken in three portions provided 
that no portion shall be less than one week. 

(6) When computing the annual leave due under 
this clause, no deduction shall be made from such 
leave in respect of the period a worker is on annual 
leave, or long service leave, absent through sickness 
with or without pay except for that portion of an 
absence that exceeds three months, or absent on 
workers' compensation, except for that portion of 
an absence that exceeds six months in any year. 

(7) The leave of a nurse shall not accumulate 
except with the consent of the nurse and in no case 
shall it accumulate for more than two years. 

(8) When a worker proceeds on annual leave as 
prescribed in this clause there will be no accrual 
towards an Accrued Day Off as prescribed in 
subclauses (1) and (2) of Clause 6.—Hours of this 
award in respect of four weeks of such annual leave. 
Accrual towards an Accrued Day Off shall continue 
during any other period of annual leave prescribed 
by this clause. 

(9) Any annual leave entitlement accumulated as 
at the date the hours changed from 40 to 38 per week 
shall be adjusted in hours in the ratio of 38 to 40. 

6. Clause 8A.—Public Holidays: Delete this clause 
and insert in lieu the following: 

8A.—Public Holidays. 
(1) Shift Workers 

(a) A worker who works on any Public 
Holiday named herein shall be paid a 
loading of 50 per cent of the ordinary wage 
for the time worked in ordinary hours on 
that day. 

(b) For the purposes of this clause the 
following days shall be considered as 
Public Holidays: 
New Year's Day, Australia Day, Good 
Friday, Easter Monday, Anzac Day, 
Labour Day, Foundation Day, Sovereigns 
Birthday, Christmas Day and Boxing Day. 

(2) Day Workers 
(a) The following days or the days observed in 

lieu thereof shall, subject as hereinafter 
provided, be allowed as holidays without 
deduction of pay, namely, New Year's 
Day, Australia Day, Good Friday, Easter 
Monday, Anzac Day, Labour Day, 
Foundation Day, Sovereign's Birthday, 
Christmas Day and Boxing Day. Provided 
that another day may be taken as a holiday 
by arrangement between the parties in lieu 
of the days named in this subclause. 

(b) (i) Where any of the days mentioned 
in subclause (a) hereof fall on a 
Saturday or a Sunday, the holiday 
shall be observed on the next 
succeeding Monday, when Boxing 
Day falls on a Sunday or a 
Monday, the holiday shall be 
observed on the next succeeding 
Tuesday. 

(ii) Except in the case of part-time 
workers, when any of the days 
observed as a holiday in this clause 
fall during a period of annual leave 
the holiday or holidays shall be 
observed on the next succeeding 
work day or days, as the case may 
be, after completion of that annual 
leave. 

(iii) Where any of the days observed as 
a holiday in this clause fall during a 
part-time worker's period of 
annual leave and that day is a day 
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the part-time worker would have 
normally worked, then the part- 
time worker shaU be paid for the 
time as if she had worked at 
ordinary rates of pay in lieu of the 
holiday. 

(c) Any worker, who is required to work on 
the day observed as a holiday as prescribed 
in this clause shall be paid for the time 
worked at the rate of double time and a 
half, or, if the employer agrees, be paid for 
the time worked at the rate of time and a 
half and, in addition, be allowed to 
observe the holiday on a day mutually 
acceptable to the employer and the 
worker. 

(d) When a worker is absent on leave without 
pay, sick leave without pay or workers' 
compensation, any day observed as a 
holiday on a day falling during such 
absence shall not be treated as a paid 
holiday. Where the worker is on duty or 
available on the whole of the working day 
immediately preceding a holiday, or 
resumes duty or is available on the whole 
of the working day immediately following 
a day observed as a holiday as prescribed 
by this clause, the worker shall be entitled 
to be paid for such holiday. 

(e) This clause shall not apply to casual 
workers. 

7. Clause 9.—Absence Through Sickness: Delete 
subclauses (8) and (9) and insert the following subclauses 
(8) and (9); add subclause (10): 

(8) An employee shall not be entitled to claim 
payment for non attendance on the ground of 
personal ill health or injury nor will the employee's 
sick leave entitlements be reduced if such personal ill 
health or injury occurs on a day when an employee is 
absent on an Accrued Day Off in accordance with 
the provisions of subclauses (1) and (2) of Clause 
6.—Hours of this award. 

(9) An employee whilst on paid sick leave shall 
continue to accrue an entitlement to Accrued Days 
Off as prescribed in subclauses (1) and (2) of Clause 
6.—Hours of this award. 

(10) Any sick leave entitlement accumulated as at 
the date the hours changed from 40 to 38 per week 
shall be adjusted in hours in the ratio of 38 to 40. 

8. Clause 10.—Termination of Service: Delete this 
clause and insert in lieu the following:— 

10.—Contract of Employment. 
(1) The contract of employment shall be fort- 

nightly and unless otherwise mutually agreed by the 
parties shall be terminable by the giving of two 
weeks' notice by either party to the other or the 
payment or forfeiture as the case may be of wages or 
other money in lieu of such notice. 

Nothing in this clause shall prevent the termina- 
tion of service instantly by the employer due to the 
misconduct of the employee and in such case 
payment of wages shall only be made up to the time 
of dismissal. 

Where such dismissal takes place the employee 
shall be provided with the reasons for dismissal in 
writing. 

Notwithstanding the foregoing a person 
employed as a casual in accordance with Clause 
19.—Casuals and Part-Time Employees shall be 
employed on an hourly contract of employment 
which may be terminable by the giving of one hour's 
notice by either party to the other or the payment or 
forfeiture as the case may be of one hour's wages. 
The minimum period of employment of a casual 
employee shall be two hours. 

(2) Unless specified at engagement or by agree- 
ment no employee shall be required to change from 
day work to shift work or vice versa. 

9. Clause 18.—Long Service Leave: Delete this clause 
and insert in lieu the following: 

18.—Long Service Leave. 
(1) The Long Service Leave Conditions contained 

in WAIG, Vol 66, at page 319 shall apply mutatis 
mutandis to employees bound by this award. 

(2) When an employee proceeds on long service 
leave there will be no accrual towards an Accrued 
Day Off as prescribed in subclauses (1) and (2) of 
Clause 6.—Hours of this award. 

(3) Any Long Service Leave accumulated as at the 
date the hours changed from 40 to 38 per week shall 
be adjusted in hours in the ratio of 38 to 40. 

10. Clause 22.—Wages: Delete this clause and insert in 
lieu the following: 

22.—Wages. 
An employer on whom this award is binding shall 

not increase the rate of wage payable to an employee 
on 6 October 1983, or otherwise vary the conditions 
of employment applicable to an employee on that 
date so as to increase that employer's labour costs 
except to the extent that any such increase has been 
authorised by the Commission after that date. 

(1) Wages shall be paid at least twice per calendar 
month or fortnightly, at the option of the employer, 
provided that by agreement between the employer 
and the union, wages may in any particular case be 
paid once per calendar month. 

Per Week 
$ 

(2) (a) Trainees: 
1st year  200.90 
2nd year  221.10 

(b) Registered Mothercraft Nurse: 
1st year of experience  287.40 
2nd year of experience  293.80 
3rd year of experience  303.30 
4th year of experience  313.00 
Thereafter   322.40 

(c) Registered General Nurse: 
1st year of experience  340.10 
2nd year of experience  348.60 
3rd year of experience  360.80 
4th year of experience  371.00 
Thereafter   383.20 

(d) Charge Nurse or Clinical Instructor: 
1st year of experience  400.10 
2nd year of experience  410.20 
3rd year of experience  419.80 
4th year of experience  430.90 
Thereafter   440.50 

In addition to the rates for Charge 
Nurse a Training School Allowance of 
$6.30 per week shall be paid. 

(e) Nurse Educator or Supervisory Nurse: 
1 st year of experience  457.10 
2nd year of experience  469.10 
Thereafter   481.70 

(f) Assistant Director of Nursing:  481.70 
(g) Senior Nurse Educator: 

1st Year  514.00 
2nd Year  524.80 
3rd Year  538.90 

(h) Director of Nursing:  626.90 
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PUBLIC SERVICE ALLOWANCES (District). 
Agreement No. 5 of 1973. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 150 of 1987. 

Between Civil Service Association of WA (Inc), Appli- 
cant and Public Service Board, Respondent. 

Order. 
HAVING heard Mr R.J. Manning on behalf of the 
Applicant and Mr M.F. Connell on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, hereby orders — 

That the Public Service Allowances (District) 
Agreement No. 5 of 1973 as amended, be further 
amended in accordance with the following Schedule 
with effect from the 1st day of January 1987. 

Dated at Perth this 26th day of March 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
Schedule 1: Delete this schedule and insert in lieu 

thereof: 

Schedule 1. 
(a) Married Male Officers [subclause 4 (a)]: 

Column I Column II Column III Column IV 
District Standard Rate Exceptions to Standard Rate Rate 

$ p.a. Town or Place $ p.a. 

6 3949 Nil Nil 

5 3224 Fitzroy Crossing 
Halls Creek 
Turnver River Camp 
Nullagine 
Abydos Research Station 
Liveringa (Camballin) 
Marble Bar 
Wittenoom 
Port Hedland 

4344 

4027 
3541 

4 1620 Warburton Mission 
Carnarvon 

4344 
1537 

3 1026 Meekatharra 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

1620 

2 734 Kalgoorlie 
Boulder 
Ravensthorpe 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

240 

972 

1 Nil N i 1 Nil 
(b) Single Officers [subclause 4 (b)]: Half the 

appropriate rate as prescribed in (a) above for 
married male officers with dependants. 

PUBLIC SERVICE CAMPING ALLOWANCE. 
Agreement No. AG2 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 149 of 1987. 

Between Civil Service Association of WA (Inc), Appli- 
cant and Public Service Board, Respondent. 

53991—5 

Order. 
HAVING heard Mr R.J. Manning on behalf of the 
Applicant and Miss K.A. Burke on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, hereby orders — 

That the Public Service Camping Allowances 
Agreement 1985 as amended, be further amended in 
accordance with the following Schedule with effect 
on or from the 1st day of March 1987. 

Dated at Perth this 26th day of March 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Schedule A — Delete this schedule and insert in lieu 

thereof: 

Schedule A. 
South of 26 degrees South latitude 

Rate per day Item 
Permanent Camp — Cook 
provided by the Department $13.50 1 
Permanent Camp — No cook 
provided $18.00 2 
Other Camping — Cook 
provided by the Department $22.50 3 
Other Camping — No cook 
provided $27.00 4 

2. Schedule B — Delete this schedule and insert in lieu 
thereof: 

Schedule B. 
North of 26 degrees South Latitude 

Rate per day Item 
Permanent Camp — Cook 
provided by the Department $20.70 1 
Permanent Camp — No cook 
provided $25.20 2 
Other Camping — Cook 
provided by the Department $29.70 3 
Other Camping — No cook 
provided $34.20 4 

PUBLIC SERVICE DIVING AND FLYING 
ALLOWANCES. 

Agreement No. PSA 16 of 1982. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 51 of 1986. 

Between Civil Service Association of Western Australia 
Incorporated, Applicant and Public Service Board, 
Respondent. 

Order. 
HAVING heard Mr R.J. Manning on behalf of the 
Applicant and Mr G.L. Stafford on behalf of the 
Respondent, the Commission, constituted by the Public 
Service Arbitrator, having satisfied itself that the terms 
of the General Order of the Commission No. 261 of 
1986, dated 23 July 1986, have been complied with, 
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pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, and by consent, hereby 
orders — 

That the Public Service Diving and Flying 
Allowances Agreement 1982, as amended, be 
further amended in accordance with the following 
Schedule with effect on and from the 1st day of 
December 1986. 

Dated at Perth this 16th day of December 1986. 

(Sgd.) G.L. FIELDING, 
IL.S.l Public Service Arbitrator. 

Schedule. 
1. Delete Clause 4.—Diving Allowance and insert in 

lieu thereof:— 

4.—Diving Allowance. 
A Government Officer who undertakes diving as 

part of his official duties or as a special duty which is 
sanctioned by the permanent Head of his Depart- 
ment or a Senior Officer duly authorised, shaE be 
paid an allowance of $3.50 an hour or any part of an 
hour for such diving. This allowance shall be in 
addition to any other payment for duties 
performed. 

Provided that such allowance shaE be paid only to 
a Government Officer engaged on diving when self 
contained underwater breathing apparatus or deep 
sea diving equipment is used. 

2. Delete Clause 5.—Flying Allowance and insert in 
lieu thereof:— 

5.—Flying Allowance. 
A Government Officer who in the course of his 

official duties is required to fly in an aircraft other 
than those used in public air services, shall be paid 
an allowance as follows:— 

(1) Observation and photographic duties $6.40 
per hour or part thereof, 

(2) (a) Cloud seeding and fire bombing duties, 
(b) Observation and photographic duties 

involving operations at heights of less than 304 
metres or in unpressurised aircraft at heights or 
more than 3 048 metres, $8.85 per hour or part 
thereof. 

(3) When required to fly in a helicopter on Stock 
surveillance including vermin shoot, $12.25 per 
hour or part thereof. 

PUBLIC SERVICE MISCELLANEOUS 
ALLOWANCE. 

Award No. 14 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 151 of 1987. 

Between Civil Service Association of WA (Inc), Appli- 
cant and Public Service Board, Respondent. 

Order. 
HAVING heard Mr R.J. Manning on behalf of the 
Applicant and Miss K.A. Burke on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, hereby orders — 

That the Public Service Miscellaneous Allowance 
1982 Award as amended, be further amended in 

accordance with the following Schedule with effect 
on or from the 1st day of March 1987. 

Dated at Perth this 26th day of March 1987. 

(Sgd.) G.L. FIELDING, 
IL.S.l Public Service Arbitrator. 

Schedule. 
1. Delete Schedule A. Delete this Schedule and insert 

in lieu thereof: 
Schedule A. 

Item Particulars 
Column A Column B Column C 
Daily Rate Daily Rate Daily Rate 

married single 
officers: officer: 
relieving relieving 

allowance forallowance for 
period in period in 
excess of excess of 
42 days 42 days 

[subclause [subclause 
9 (b) (ii)] 9 (b) (ii)] 
Transfer 

allowance for 
period in 
excess of 

prescribed 
period 

[subclause 
6(b)) 

Allowance to meet incidental expenses 
S 

1. WA — South of 26 degrees 
South Latitude 4.35 

2. WA — North of 26 degrees 
South Latitude 6.70 

3. Interstate 6.70 
Accommodation Involving an Overnight Stay in a Hotel or Motel 

$ S 
4. WA — Metropolitan Hotel or 

Motel 77.90 38.95 
5. Locality South of 26 degrees 

South Latitude 62.10 31.05 20.70 
6. Locality North of 26 degrees 

South Latitude: 
Broome 109.45 54.70 36.50 
Carnarvon 77.85 38.90 25.95 
Dampier 103.40 51.70 34.45 
Derby 92.05 46.00 30.70 
Exmouth 110.95 55.45 37.00 
Fitzroy Crossing 70.70 35.35 23.55 
Gascoyne Junction 74.70 37.35 24.90 
Halls Creek 89.20 44.60 29.75 
Karratha 132.70 66.35 44.25 
Kununurra 116.20 58.10 38.75 
Marble Bar 90.70 45.35 30.25 
Newman 128.20 64.10 42.75 
Nullagine 67.70 33.85 22.55 
Onslow 97.70 48.85 32.55 
Pannawonica 95.70 47.85 31.90 
Paraburdoo 104.40 52.20 34.80 
Port Hedland 94.55 47.30 31.50 
Roebourne 71.70 35.85 23.90 
Shark Bay 85.15 42.60 28.40 
Tom Price 103.40 51.70 34.45 
Wickham 101.20 50.60 33.75 
Wittenoom 91.70 45.85 30.55 
Wyndham 109.70 54.85 36.55 

7. Interstate — Capital City 103.00 51.50 34.35 
8. Interstate — Other than Capital 

City 62.10 31.05 20.70 
Accommodation Involving an Overnight Stay at Other than a Hotel or Motel 

9. WA — South of 26 degrees 
South Latitude 31.70 

10. WA — North of 26 degrees 
South Latitude 46.10 

11. Interstate 46.10 
Travel Not Involving an Overnight Stay 

12. WA — South of 26 degrees 
South Latitude: 

Breakfast 6.70 
Lunch 6.70 
Evening Meal 13.95 

13. WA — North of 26 degrees 
South Latitude: 

Breakfast 7.50 
Lunch 10.80 
Evening Meal 21.10 

Deduction for Normal Living Expenses [subclause 6 (d)] 
14. Each Adult 12.05 
15. Each Child 2.05 

Midday Meal [subclause 5 {j)J 
16. Rate per meal 2.90 
17. Maximum reimbursement per 

pay period 14.50 
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RAILWAY EMPLOYEES. 
Award No. 18 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1148 of 1986. 

Between West Australian Government Railways Com- 
mission, Applicant and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia, Respondent. 

HAVING heard Mr R.G. Horton on behalf of the 
Applicant and Mr F.W. Bastow on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986 
have been complied with, and by consent, hereby 
orders — 

That the Railway Employees Award No. 18 of 
1969 as amended, be further amended in accordance 
with the following Schedule with effect from the 
beginning of the first pay period commencing on or 
after 30 March 1987. 

RAILWAY EMPLOYEES. 
Award No. 18 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 65 of 1987. 

Between Australian Railways Union of Workers West 
Australian Branch, Applicant and West Australian 
Government Railways Commission, Respondent. 

Order. 
HAVING heard Mr R.C. Wells on behalf of the appli- 
cant and Mr A.H. Borger on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 23 July 1986, have 
been complied with, and by consent, hereby orders — 

That the Railway Employees Award No. 18 of 
1969 as amended, be further amended in accordance 
with the following Schedule with effect from the 
beginning of the first pay period commencing on or 
after 15 August 1986. 

Dated at Perth this 31st day of March 1987. 

Dated at Perth this 26th day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 27: Delete subclause (7) and insert in lieu the 

following:— 
(7) A worker, other than a traffic section worker, 

stationed in the suburban area who is required to 
start work at some place other than his home station 
or depot within the surburban area shall, 

(a) if the time taken in travelling from his 
usual place of residence to the temporary 
work place and return exceeds the time 
normally taken in travelling from his usual 
place of residence to his home station or 
depot and return, be paid for such excess 
travelling time at ordinary rates, 
calculated on the basis of the mode of 
transport used on the day concerned. 

(b) if the fares actually and reasonably 
incurred in such travelling exceed the fares 
normally paid by the employee in travel- 
ling from his usual place of residence and 
return, the employee will be reimbursed 
the amount by which such fares exceed 
those usually paid for travelling to and 
from his home station or depot; provided 
that if suburban rail travel is used to travel 
to the temporary workplace, free rail 
travel shall be allowed. 

(c) subject to the prior approval of the Head 
of Branch, where a worker uses his own 
means of transport and the distance the 
worker is required to travel from his usual 
place of residence to the station or depot 
where he is temporarily working is greater 
than the distance he is required to travel 
from his usual place of residence to the 
station or depot where he is usually 
stationed will be paid 29.6 cents per kilo- 
metre for any additional distance 
travelled. 

(d) if he is a worker of the Civil Engineering 
Branch required to attend the depot and is 
transported to and from the work site by 
departmental vehicle, travel both ways 
between the depot and the work site shall 
be in the employers time. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 28.—Away From Home and Meal Allowances: 

Delete subclauses (1) (a), (1) (b), (2) (a), (2) (b) and (4) 
and insert in lieu the following:— 

(1) The following allowances shall be granted to 
Mobile Train Despatchers, Guards, Goods Porters 
on trains, Motor Bus Drivers, Motor Bus 
Conductors, Motor Truck Drivers and Motor Truck 
Drivers' Assistants (country runs only), Conductors 
and Ticket Examiners who are booked off or 
temporarily lodging away from their home 
stations — 

(a) For the first 30 hours or part thereof, the 
sum of $18.42 where attended and $19.89 
where unattended barracks are provided 
and $22.84 where there are no barracks. 

(b) After the first 30 hours and up to seven 
days, the sum of 84 cents per hour and 
thereafter 71 cents per hour: Provided that 
the reduction from 84 cents to 71 cents 
shall be made only in cases where the 
worker shall be stationed for over seven 
days in one place: Provided that a 
deduction of $5.97 per day or night with a 
maximum of $29.85 per week shall be 
made where attended barracks are provid- 
ed and a deduction of $2.99 per day or 
night with a maximum of $14.95 per week 
shall be made where unattended barracks 
are provided. No such deduction shall be 
made if the worker returns to his home 
station within 44 hours. 

(2) The following allowances shall be granted to 
workers [other than those specified in subclause (1) 
hereof] temporarily lodging away from their home 
station. 

(a) For the first 24 hours or part thereof, the 
sum of $18.42 where attended and $19.89 
where unattended barracks are used and 
$22.84 where barracks are not used. 

(b) After the first 24 hours and up to seven 
days, the sum of 84 cents per hour and 
thereafter 71 cents per hour, provided that 
the reduction from 84 cents to 71 cents 
shall be made only in cases where the 
worker shall be stationed for over seven 
days in one place. Provided that after the 
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first 24 hours a deduction of $5.97 per day 
or night with a maximum of $29.85 per 
week shall be made where attended 
barracks are provided and a deduction of 
$2.99 per day or night with a maximum of 
$14.95 per week; shall be made where 
unattended barracks are provided. 

(4) In lieu of the foregoing allowances, any 
worker camped out for not less than three days 
continuously if supplied with tent or van and 
stretcher, rugs and cooking utensils, shall be granted 
a camping-out allowance of $18.22 per night with a 
maximum of $100.21 per week. A separate van or 
tent shall where possible, be provided for storage of 
departmental gear. 

RAILWAY EMPLOYEES. 
Award No. 18 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1284 of 1986. 

Between Australian Railways Union of Workers West 
Australian Branch, Applicant and West Australian 
Government Railways Commission, Respondent. 

Order. 
HAVING heard Mr R.C. Wells on behalf of the 
applicant and Mr K.A. Baldwin on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Railway Employees Award No. 18 of 
1969 as amended, be further amended in accordance 
with the following Schedule with effect from the 
beginning of the first pay period commencing on or 
after 26 March 1987. 

Dated at Perth this 31st day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 28.—Away From Home and Meal Allowances: 

Delete subclauses (2), (3) and (4) and insert in lieu the 
following:— 

(2) (a) (i) Workers (other than those specified in 
subclause (1) hereof temporarily lodging 
away from their home station shall be paid 
an allowance of $16.22 per day. 

(ii) When available the employers 
accommodation may be occupied by the 
worker free of charge, provided that it 
shall be optional for the worker to use the 
employers accommodation and/or the 
employer to allow them to do so. 

(b) Where the absence from the home station is 
for less than seven days hotel or motel accommoda- 
tion may be utilised at the option of the worker in 
which case an allowance of $48.65 per day or part 
thereof shall be paid. The employee shall provide 
the employer with details of the accommodation. 
This allowance may be extended at the discretion of 
the employer to cover absences of seven days or 
more. 

(c) (i) Where in any case the absence from the 
home station is for seven days or longer 
meals and accommodation of a reasonable 

standard may be provided as agreed 
between the parties at the discretion of the 
employer in lieu of the allowance provided 
in paragraphs (a) and (b) of this subclause. 

(ii) In addition to the arrangement provided in 
the preceding subparagraph the worker 
shall be paid an allowance to meet 
incidental expenses as follows:— 
Up to eight days absence $4.38 per day 
Over eight days absence $6.54 per day 

from first day 
of absence 

(iii) In the event of a failure to reach agreement 
in accordance with subparagraph (i) of this 
section the matter shall be determined by a 
Board of Reference. 

(d) Notwithstanding the provisions of subclause 
(2) (a) (ii) of this clause accommodation as described 
in subclause (2) (f) may be permanently allocated to 
a worker who regularly travels and camps away 
from the home station and such accommodation 
shall be occupied by the employees concerned at the 
discretion of the employer. 

(e) The allowances provided in this subclause 
shall be calculated from the time of leaving to the 
time of returning to home station. 

(f) For the purpose of this clause employers 
accommodation means barracks; or caravans, on 
rail vans, single quarters and cabins equipped in a 
like manner. Such accommodation shall be on a non 
share basis where practicable. 

(3) In addition to the allowances provided for in 
subclause (2) hereof, a worker booked off or 
temporarily lodging in a district carrying a district 
allowance shall be granted such allowance, or, if 
already in receipt of a district allowance, shall be 
granted the difference between such allowance and 
any higher allowance applicable to the district in 
which he is booked off or lodging; a day's allowance 
to be granted for the first 24 hours or any part 
thereof, and each subsequent 24 hours or part 
thereof; time to be calculated from time of 
departure from home station to time of departure 
from foreign station. 

The district allowance at the place booked off or 
temporarily lodging shall be that applicable to a 
single man. 

(4) (a) Any worker other than a worker covered 
by Clause 30 absent from his home station on duty 
(not being a worker temporarily lodging away from 
his home station) shall be paid $4.20 for his second 
and succeeding meal. 

(b) If such worker in fact incurs expense 
additional to that which he would have incurred at 
his home station in procuring his first meal and 
submits proof satisfactory to the employer of such 
additional expense, he shall be reimbursed the 
actual additional expense incurred up to a maximum 
of $4.20. ' 

RAILWAY EMPLOYEES. 
Award No. 18 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 154 of 1987. 

Between Western Australian Government Railways 
Commission, Applicant and Australian Railways 
Union of Workers West Australian Branch, 
Respondent. 
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Order. 
HAVING heard Mr K.A. Baldwin on behalf of the 
Applicant and Mr R.M. Collie on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Railway Employees Award 1969 No. 18 
of 1969 as amended, be further amended in 
accordance with the following Schedule with effect 
from the beginning of the first pay period 
commencing on or after the 6th day of April 1987. 

Dated at Perth this 6th day of April 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 44.—Wages: Delete Item Number 38. Lead 

Burner, and insert in lieu the following:— 
38. Battery Room Attendant 313.70 318.20 323.20 

RAILWAY OFFICERS. 
Award No. RCB A1 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. RCB 2 of 1987. 

Between West Australian Railways Officers' Union, 
Applicant and West Australian Government 
Railways Commission, Respondent. 

Before Mr Commissioner G.L. Fielding. 
The 5th day of March 1987. 

Mr R.L. Robinson on behalf of the Applicant. 
Mr F.M. Hodgins on behalf of the Respondent. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: There are a number of aspects 
to this claim which perhaps for the record should be spelt 
out. The claim seeks to amend the Award, first, in 
respect of the hours of duty clause, Clause 5. In essence 
and in brief it seeks to spell out that those officers, who 
have hitherto worked a 40 hour week are now to work a 
38 hour week. As Mr Hodgins said, that simply 
formalises an arrangement which has already been in 
practice for at least three if not four years, on the basis of 
a 19 day month or nine day fortnight. 

As well, the claim seeks to provide that where it is 
impracticable for officers to work a 19 day month or a 
nine day fortnight they have guaranteed rights to accrue 
those days off in much the same way as is common for 
others in the industry, although the Award recognises the 
special position of special class officers in this respect. 

Secondly, the claim seeks to make consequential 
amendments to the overtime provisions as a result of the 
changes in the hours of duty. They are nothing more than 
consequential amendments and do not reflect anything 
more than that. 

Thirdly, the claim seeks to make some changes in 
respect of annual leave though they are largely, I think, 
nominal. What it does seek to do is provide that all 
officers who work shift work will receive five weeks 

annual leave as is an industry standard if not a govern- 
ment standard. Hitherto that has been limited to certain 
named officers and officers who not only work shifts but 
supervise wages personnel. That is seen as somewhat of 
an inequity and the change will affect only a very few 
people. 

Fourthly, the claim seeks to provide for adjustments to 
the payment or entitlement to payment for an away from 
home allowance to make it clear that it is based upon the 
reasonable need to incur a meal by being away during 
certain hours. It is simply to put paid to an argument that 
members of this Board know has been going on for some 
considerable time. 

Finally, the claim seeks to amend the Award to allow 
Westrail as of right to pay all its officers by bank transfer 
rather than in cash. That is seen as a trade-off for some 
of the earlier amendments to which I have referred. 

Of course, before we can sanction the agreement 
which the parties have reached, we must be satisfied as a 
constituent authority of the Commission that the 
principles have been complied with. 

Principle 11 as it now stands dealing with conditions of 
employment says that applications for changes in 
conditions other than those provided elsewhere (which is 
not relevant in this case) must be considered in light of 
the cost implications both directly and through flow-ons. 
Where the cost increases are not negligible those claims 
are to be dealt with by the Commission in Court Session. 

The information before us is that the claim by and 
large formalises that which is already in practice. 
Certainly, to the extent that it recognises that there is a 
38-hour week it does simply that and no more. Both Mr 
Hodgins and Mr Robinson have indicated that the 
annual leave provisions would apply to very few and our 
knowledge of the industry leads us to believe that that is a 
fair assessment. Indeed, most of those who are likely to 
be covered by the annual leave changes are people 
working out in the country areas. The number of officers 
working in that type of position in the country areas is 
contracting rather than expanding. 

We are told that the cost of implementing the changes 
is in the order of $40 000 or thereabouts. Taking into 
account the set-offs or trade-offs which have been agreed 
and in the salaries bill of something in the order of $130 
million that is surely a negligible cost; certainly that is our 
view of the matter. 

As to the potential for flow-on we cannot see that there 
is any potential whatsoever. All these claims are doing is 
really overcoming inequities and providing for a few 
officers to have an industry standard which others have 
enjoyed for a very long time. Rather than there being a 
flow-on from this, this is really a case of these individuals 
getting the benefit of a flow-on from others. 

In the circumstances I am authorised by my colleagues 
to say that we are prepared to sanction the claim in the 
terms in which it is made, as amended. We do, however, 
think that the amendments to Clause 11 which deal with 
annual leave should operate with effect from 1 July last, 
as the parties agree, otherwise the changes are to operate 
with effect from this date. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. RCB 2 of 1987. 

Between West Australian Railways Officers' Union, 
Applicant and West Australian Government 
Railways' Commission, Respondent. 

Order. 
HAVING heard Mr R.L. Robinson on behalf of the 
Applicant and Mr F.M. Hodgins on behalf of the 
Respondent, the Railways Classification Board, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 having satisfied itself that 
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the terms of the General Order of the Commission No. 
261 of 1986, dated 23 July 1986, have been complied 
with, and by consent, hereby orders — 

That the Railway Officers' Award 1985 Award as 
amended be further amended in accordance with the 
following Schedule with effect on and from this day 
save that the amendment in respect of Clause 11.— 
Annual Leave shall have effect on and from 1 July 
1986. 

Dated at Perth this 5th day of March 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, Railways Classification Board 

Schedule. 
1. Delete Clause 5.—Hours of Duty and insert in lieu 

thereof:— 
5.—Hours of Duty. 

(1) (a) The hours of duty of officers, except as 
provided in subclause (b) of this clause, employed in 
the head and district offices shall be:— 

Where a five-day week is worked — Monday to 
Friday, 0830 hours to 1700 hours with interval of 
one hour for lunch. 

Where a six-day week is worked — Monday to 
Friday, 0900 hours to 1700 hours with interval of 
one hour for lunch; Saturday 0900 hours to 1130 
hours. 

(b) Transport Officers, and officers required to 
travel in the performance of their duties shall not be 
rostered for more than 37'A hours per week 
exclusive of Sundays. 

(c) The hours of duty Monday to Saturday as 
specified in paragraph (a) may be varied in such a 
manner as is mutually agreed upon between the 
Department and the Union. 

(2) There shall be no fixed hours of duty for 
managers, assistant managers, relief managers and 
manageresses in the refreshment services section 
whose attendance (or that of the wife) will be 
regulated by the reasonable requirements of the 
public according to train services or other 
exigencies. 

(3) All other officers shall work 38 hours per week 
exclusive of Sundays: provided that where the 
present custom is to work a lesser number of hours, 
such custom shall continue: provided further that 
any officer required to work in head office with 
other officers who normally work on a 37 A hour 
week basis shall only be required to attend at the 
office for the same period. 

(4) The spread of shift for station officers shall 
not exceed nine hours overall except in cases of 
emergency where the spread may be extended to 12 
hours for short periods of less than four days. 

(5) Any officer called upon to work on any day on 
which he has been booked off shall be given not less 
than 12 hours' notice or shall be paid for all time 
worked on such day at not less than at the rate of 
time and a half unless the officer is otherwise 
entitled to payment for overtime because of the time 
worked on such day. 

(6) (a) The ordinary hours of duty for all officers 
shall be worked on Mondays to Fridays inclusive 
wherever practicable. 

(b) Where the ordinary hours of duty cannot be 
arranged as provided in paragraph (a) hereof they 
shall be worked in five shifts, Mondays to Saturdays 
inclusive, if the requirements of the position make it 
practicable to do so. 

(7) (a) Subject to the conditions set out in the 
Schedule B annexed hereto the hours of duty for 

officers other than those in receipt of the salary of a 
special class officer located in a head or district 
office shall be arranged in the following manner — 

(i) The ordinary hours shall be worked in 
cycles of four weeks. 

(ii) One extra day off without loss of salary 
shall be allowed in each cycle. 

(iii) The time absent on an extra day off shall 
be made up by working extra time on each 
of the remaining shifts in the cycle. 

(b) The hours of duty for officers in receipt of a 
salary of a special class officer may be arranged in 
accordance with paragraph (a) on the prior approval 
of the Head of Branch or other duly authorised 
officer. 

(c) In any case where an extra day off is not 
cleared in the cycle the extra day shall be accrued 
and cleared at some other time, provided, that in the 
case of officers in receipt of salary of a special class 
officer, an extra day off shall not be accrued without 
the prior approval of the Head of Branch or other 
duly authorised officer. 

(8) (a) Notwithstanding the arrangement 
provided in subclause (7) hereof the ordinary hours 
of duty may be arranged over nine working days in 
each fortnight by mutual agreement between the 
Head of Department and the Union. 

(b) Where agreement is reached for nine day 
working fortnight the conditions to apply shall be in 
accordance with Schedule C attached hereto. 

(9) If an officer is rostered for a sixth shift 
between Monday and Saturday all ordinary time 
worked in the sixth shift will be paid at the rate of 
time and one half in addition to the rate prescribed 
for Saturday work in Clause 6 when the sixth shift is 
worked on a Saturday. 

(10) Officers in charge of depot stations, where 
shunting staff are employed, or loco depots may be 
granted time for handing over at change of shifts at 
the discretion of the Chief Traffic Manager or Chief 
Mechanical Engineer as the case may be. 

(11) No officer shall be booked off for meals or 
adjustment of hours between 2100 hours and 0700 
hours. 

(12) The recognised meal hours for ail officers 
shall be between the following hours: breakfast 0700 
hours to 0900 hours, lunch 1145 hours to 1400 
hours, tea 1700 hours to 1930 hours, with a 
minimum of 35 minutes for a meal. 

(13) (a) Officers brought on duty outside their 
ordinary rostered hours shall, except where such 
duty exclusive of meal times is continuous with the 
ordinary shift, be paid for all such time, with a 
minimumof three hours' pay at the rate applicable 
to the day where less than three hours are worked. 

(b) Where an officer reports for his rostered shift 
and is informed that he is not required he shall be 
paid a minimum of three hours' pay at the rate 
applicable to the day. 

(14) No junior officer shall, except in cases of 
emergency, be rostered for duty between 2400 hours 
and 0600 hours unless mutually agreed upon 
between the Union and the Commission. 

(15) No rostered shift, except on a Sunday, shall 
be less than three hours at the rate applicable to the 
day. 

(16) (a) Except in cases of emergency or unless in 
special cases by agreement between the Union and 
the Commission, an officer shall not be called on 
duty unless he has had at least eight hours' 
unbroken rest. 

(b) Where an officer has been called out in 
emergency after having less than eight hours' 
unbroken rest he shall have at least eight hours' 
unbroken rest before again taking up duty. 
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(c) Where an officer is required to come on 
ordinary duty after only eight hours' rest the 
succeeding rest period shall be 10 hours. 

(d) In cases where such officers are required to 
take up duty with less than the prescribed period of 
rest, they shall be allowed time at ordinary rates 
equivalent to that by which the period of rest has 
been shortened. 

2. Clause 9.—Overtime: 
(a) Delete paragraph (c) of subclause (2) and insert in 

lieu thereof:— 

(c) In the case of Station officers all time worked 
outside of a spread of shift of nine hours shall be 
paid for at the rate of time and a half for the first 
hour and double time thereafter. 

(b) In paragraph (f) of subclause (2) delete the words 
"Clause 5 (5) (a)" and substitute therefor the words 
"Clauses (3)". 

3. Delete subclause (1) of Clause 11.—Annual Leave 
and insert in lieu thereof:— 

(1) (a) After 12 months' continuous service all 
officers other than those referred to in paragraphs 
(b) and (c) of this subclause shall be entitled to paid 
annual leave of four weeks. 

(b) (i) After 12 months' continuous service, 
managers, assistant managers, relief 
managers and manageresses in the refresh- 
ment services section shall be entitled to 
paid annual leave of five weeks. 

(ii) After 12 months' continuous service 
officers who regularly work shift work and 
who work at least 11 Sundays as part of 
their week's work in each financial year 
shall be entitled to annual paid leave of 
five weeks. 

(hi) After 12 months' continuous service 
officers who, during the financial year 
have accumulated an aggregate of not less 
than 17 qualifying shifts in the manner set 
out in paragraph (c) of this subclause shall 
be entitled to paid annual leave of five 
weeks. 

(c) Subject to the proviso that no officer shall be 
credited with more than one qualifying shift in any 
one week, the accumulation of such qualifying 
shifts to the officers referred to in subparagraph (b) 
(iii) of this subclause shall be for the following 
reasons:— 

(i) Working or travelling on duty between 
2000 hours and 0600 hours on one or more 
occasions in any one week; 

(ii) Receiving one or more telephone calls at 
their residence during night work hours 
relating to departmental business arising 
out of an emergency and who does not 
receive payment under subclause (13) (a) 
of Clause 5 in respect thereof; or 

(iii) Working six or more shifts in any week, 
Sunday excluded. 

(d) (i) Officers reliving those officers mentioned 
in subparagraphs (b) (i) and (ii) shall 
receive the additional week's leave on a 
pro rata basis in respect of any period of 
relief broken or continuous exceeding two 
months in any financial year. 

(ii) Entitlement to annual leave prescribed in 
subparagraph (b) (iii) shall be in propor- 
tion as each completed month of service is 
to the financial year. 

4. Delete paragraph (c), subclause (1) of Clause 18.— 
Away From Home and Meal Allowances and insert in 
lieu thereof:— 

(c) To calculate reimbursement under paragraphs 
(a) and (b) for a part of a day the following pro- 
portion of the daily rate will apply:— 

Breakfast 10% 
Lunch 15% 
Dinner 25% 
Bed 50% 

Provided that in the case of the proportions for 
meals on departure and arrival:— 

(i) the circumstances of the trip were such 
that the officer could not reasonably be 
expected to have the meal at the officer's 
home or lodging before departure or after 
arrival; and 

(ii) the officer's certification that each meal 
claimed was actually purchased. 

5. Delete subclause (1) of Clause 33.—Payment of 
Salaries and insert in lieu thereof:— 

(1) (a) Salaries shall be paid fortnightly on each 
alternate Friday, except where the usual pay day 
falls on a Public Service holiday, when payments 
shall be made on the previous Thursday. 

(b) All officers' salaries will be paid into accounts 
(nominated by each officer) with a Savings Bank, 
Trading Bank (cheque account), Building Society or 
Credit Union (either Railway Officers' or Railways 
Institute). 

(c) An officer may request payment by cash or 
cheque on the grounds that payment into an account 
would cause undue hardship. Any dispute as to the 
appropriate method of payment may be referred to 
the Railways Classification Board for 
determination. 

(d) The employer shall provide for each employee 
a pay advice slip in respect of each payment of 
salaries. Such slip shall detail the gross salaries 
payable including the composition, deductions 
made and the nett salary paid. Such slip shall be 
provided to the employee on or before each pay day. 

6. Delete Schedule B — Office Hours — Head and 
District Offices and insert in lieu thereof:— 

Schedule B. 
Credit Day Roster Working Arrangements. 

Hours of Duty — Head and District Offices. 
Notwithstanding the provisions of subclause 1 (a) 

of Clause 5.—Hours of Duty the Hours of duty for 
officers employed in the head and district offices 
shall be 0830 hours to 1630 hours Monday to Friday 
with an interval of 30 minutes for lunch. 

Officers employed in head and district offices on 
a five day week basis shall work an extra 24 minutes 
CREDIT TIME each day. 

Except for the Midland head office of the 
Mechanical Branch CREDIT TIME can be worked 
at the beginning or end of the STANDARD 
HOURS or be split evenly or unevenly either side as 
agreed between the members of each section. 

Officers engaged at the Midland head office of 
the Mechanical Branch will work the CREDIT 
TIME at the beginning or end of the STANDARD 
HOURS. 

All officers in each section on the 19 day roster are 
required to work the same hours. Officers relieving 
in, or transferred to, another section will be required 
to work the same hours as the other officers in that 
section. 
Hours of Duty — Other Than Head and 
District Offices. 

The hours of duty in each cycle for officers 
employed on a 38-hour week basis shall comprise 
three weeks of 40 hours and one week of 32 hours. 

The extra day off will be counted as eight hours. 
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Annual and Long Service Leave. 
No extra entitlement will accrue to officers absent 

on annual or long service leave because of the extra 
day off. 
Higher Capacity. 

Higher capacity payments will not be made to any 
officer called upon to perform any or all the duties 
an officer clearing a CREDIT DAY may have been 
engaged upon had that officer not been absent. 

Where an officer is called on to relieve in a higher 
position during the absence of an officer on leave or 
for other causes and the first or last day of the 
period of relief coincides with the relieving officers 
CREDIT DAY higher capacity will be paid as 
though the officer was at work. Continuity of higher 
capacity will not be broken by reason of a CREDIT 
DAY. 

Where necessary an officer's CREDIT DAY may 
be altered to meet changed circumstances. 
Lunch Break. 

Except for the Midland head office of the 
Mechanical Branch meal breaks will be rostered 
between 1200 hours and 1400 hours. 

A common meal break will apply to all officers 
engaged at the Midland head office of the 
Mechanical Branch from 1300 hours to 1330 hours. 
Credit Day Rosters. 

Rosters for each section will be prepared prior to 
the start of each period. 

Subject to work schedules and the needs of other 
officers each officer will be allowed reasonable 
choice in selecting which day will be taken in the 
period as a CREDIT DAY. 

Officers will not be entitled to the same CREDIT 
DAY in successive periods unless such an arrange- 
ment is convenient to the supervisor and to other 
officers on the roster. 
General Conditions. 

Where an officers CREDIT DAY is cancelled or 
the officer's usual CREDIT DAY falls on a public 
holiday an alternative day off in that period will be 
allowed at a mutually agreed time. 

Rostered CREDIT DAYS may be permitted to 
coincide with the start or finish of a period of rostered 
leave. 

CREDIT DAYS should be taken in the roster period 
and not carried over to the next period where this can 
reasonably be avoided. 
Overtime. 

Officers called on to work on a rostered CREDIT 
DAY will not be entitled to overtime for that day except 
where the hours worked exceed the ordinary hours for 
the day i.e. seven hours 54 minutes in the case of a 37/2 
hour week worker and eight hours 24 minutes in the case 
of a 38-hour week worker. 

Daily CREDIT TIME will not count as part of the 
ordinary days work for the calculation of overtime and 
penalties. 
Absence From Duty. 

For timekeeping purposes, absences for any reason 
will be debited on a day basis of 7 /> hours or eight hours 
for 37/2 hour week and 38 hour week workers 
respectively. 

An officer's entitlement to a rostered CREDIT DAY 
in a period in which he is absent or where the absence 
extends over one or more four week periods will be 
calculated as follows:— 

Absence solely within period — 
Less than 10 days CREDIT TIME — NO ENTITLE- 

MENT provided that where a CREDIT DAY has been 
cleared in anticipation of time worked a CREDIT DAY 
will not be rostered in the following period. 

Absence extending over one or more periods — 
Where total number of CREDIT DAYS worked in 

periods either side of absence are — 
(i) Less than 10 days CREDIT TIME — NO 

ENTITLEMENT. 
(ii) 10 days and up to 28 days CREDIT TIME 

— ONE CREDIT DAY. 
(iii) Over 28 days CREDIT TIME — TWO 

CREDIT DAYS. 
Except in the case of excessive absences from duty 

or lateness officers will not be required to work 
additional time to make up CREDIT TIME not 
worked because of their absence from work on leave 
or for other reasons. 

Where accrued CREDIT TIME is insufficient to 
qualify an officer for a CREDIT DAY the officer 
will not be permitted to alter the hours of attendance 
so as to cause the accrued CREDIT TIME to be 
adjusted. 

Where an officer is relieving in a higher position 
and is required to serve a qualifying period for 
payment at the higher rate the qualifying period will 
not be extended by reason of the officers absence 
from work on a rostered CREDIT DAY. 

Public Holidays. 
Officers rostered to work a full shift on a public 

holiday will be required to work the daily CREDIT 
TIME. 

CREDIT TIME worked on a public holiday will 
not be included for calculation of penalties or for 
payment of an extra day's pay. 

Sick Leave. 
Officers falling sick on a rostered CREDIT DAY 

will not be entitled to a substitute day off and the 
day will have the same status as a Sunday. 

Officers absent on sick leave for less than a full 
day will be debited with the actual hours, including 
CREDIT TIME, that they are absent from work on 
that day. 

7. Immediately after Schedule B.—Credit Day Roster 
Working — Head and District Offices add the 
following:— 

Schedule C. 
Nine Day Working Fortnight. 

Hours of Duty. 
Extra time shall be worked on any or all of the 

nine days in the working cycle as ordinary time in 
place of the time absent on the 10th day off. 
Hours of Attendance. 

The usual working hours at the work place shall 
be arranged by mutual agreement between the 
officers concerned and the Department or in the 
absence of mutual agreement, by the Department. 
Rostered Day Off. 

Each officer will be rostered off duty on a 
Monday or Friday during the fortnight except as 
provided in the next paragraph. 
Work on Rostered Day Off. 

Where an officer is required to work on the 
rostered day off no overtime will be paid and the 
officer will have an alternative day off duty. 

Officers required to work on the rostered day off 
will take an alternative rostered day off on the 
following Monday or Friday or any other day within 
the same nine day fortnight as mutually agreed 
between the officer concerned and the Department. 
In the absence of mutual agreement the alternative 
day off shall be the next succeeding Monday or 
Friday. 

Officers working on the rostered day off will be 
required to be in attendance for the ordinary hours 
being worked on that day provided that where as a 
result of working extra time on the alternative day 
off such extra time will be paid at ordinary rates. 
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Overtime. 
Overtime provisions will not apply until after the 

ordinary hours as provided in paragraph 1 have 
been worked on each day. 

Call Outs. 
If an officer is "called out" on the rostered day 

off the officer shall receive the penalties applicable 
to the day, and an alternative day off will not be 
granted. 

Leave and Public Holidays. 
Where an officer is on a rostered day off the 

officer will not be entitled to claim either sick leave 
or compassionate leave for that day. 

Where a public holiday falls on a rostered day 
off, the following working day shall be observed in 
lieu as the rostered day off; provided that where the 
following working day is an ordinary working day 
for wages grades employees that day shall be an 
ordinary working day for officers and an extra day 
accrued for subsequent clearance within the next 
succeeding four fortnightly periods as mutually 
agreed. 

A paid holiday or a day cleared in lieu of work on 
such day shall be the usual rostered hours for that 
day as provided in paragraph 1. 

Public holiday penalty at time and one half will 
apply on all ordinary time worked in accordance 
with paragraph 1. 

For the purpose of Clause 13 (5) (f) of the Award 
a day's pay means 7.6 hours at the 38 hour week 
hourly rate in the case of 38 hour week workers and 
7.5 hours at the 37'/i hour week hourly rate in the 
case of 37 Vz hour week workers. 

For the purpose of Clause 11 (1) (a) of the Award 
four weeks annual leave shall mean 18 days paid 
leave. 

For the purpose of long service leave as prescribed 
in Clause 15 of the Award, 13 weeks leave shall 
mean the usual rostered hours falling due during the 
period. 

For the purpose of Clause 16 (12) of the Award 
two weeks sick leave on full pay shall mean nine 
working days. Sick leave credited to an officer in his 
first year of service will be adjusted accordingly so 
that maximum credit does not exceed nine days. 

Shift Work. 
Week day shift work penalties shall apply to 

employees required to work on the rostered day off. 

Work Away. 
Officers required to work at other locations for 

relief purposes will be required to attend for work 
under the conditions in force at the temporary 
location. 

Entitlement to a rostered day off on a nine day 
fortnight basis or on a 19 day month basis will be 
determined according to the period of relief and the 
number of hours accrued in the cycle. 

RANGERS (National Parks). 
Award No. 17 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1121 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the Department of 
Conservation and Land Management, Respondent. 

Before Mr Commissioner W.S. Coleman. 
The 26th day of November 1986. 

Ms S. Jackson on behalf of the applicant. 
Ms E. McAdam on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This application seeks to 
amend the Rangers (National Parks) Award 1982 by the 
inclusion of a classification to cover construction and 
maintenance work performed by employees, other than 
Rangers. 

There is agreement in principle between the parties on 
the inclusion of a classification but objection from the 
respondent to the applicant's claim. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, WA 
Branch seeks a variation to the Wages clause of the 
Award to provide for a "National Parks Worker 
(Maintenance)", being defined as "... a person 
appointed to carry out maintenance duties as directed in 
National Parks". The rates sought are those specified for 
a Construction and Maintenance Worker Grade III 
under the AWU (WA Government) Construction, 
Maintenance and Services Award 1984 (with the 
inclusion of the industry allowance of $13.20 per week). ' 
The applicant union also refers to the AWU Award for 
the payment of special rates and conditions for the 
proposed classification of National Parks Worker 
(Maintenance). 

In opposing the claim the respondent submits that a 
more exhaustive definition of a "Parks Maintenance 
Worker'' is required in order to comprehend the range of 
duties undertaken. This includes identification of Grades 
1, 2 and 3 workers [in line with the AWU (WA Govern- 
ment) Construction, Maintenance and Services Award 
1984]. A variation is proposed to the existing Contract of 
Service clause to specify weekly employment of these 
workers (as distinct from Rangers whose contract of 
service is fortnightly). A comprehensive amendment to 
the Special Rates and Conditions clause of the Rangers 
(National Parks) Award is put forward to mirror 
provisions in the AWU Award for duties involving the 
Parks Maintenance Workers in vermin, plant or noxious 
weed control and the use of pesticides. 

The Department of Conservation and Land Manage- 
ment (CALM) came into being in March 1985 with the 
amalgamation of the Forests Department and the 
National Parks Authority and the Wildlife Division of 
the Department of Fisheries and Wildlife. Employees 
performing construction and maintenance duties in the 
forestry operation are covered by the Australian 
Workers' Union and come under the AWU (WA 
Government) Construction, Maintenance and Services 
Award 1984. 

Several years ago an appointment was made by the 
then National Parks Authority for a worker to operate 
an incinerator at the Yanchep National Park. However, I 
was informed at this hearing that the incinerator was 
unsuitable and because of industrial problems, the duties 
initially envisaged for this employee were not performed. 
However, the worker has been engaged on construction 
and maintenance duties. These duties are said to be 
within the scope of those covered under the AWU Award 
and are comparable with those undertaken by Rangers 
except that the worker is specifically excluded from 
performing functions which would involve enforcement 
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of regulations and other contact with the public. It was 
with the agreement of the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch, the registered organisation 
which has coverage of employees in this area of CALM's 
operations, that this worker is paid as a Ranger Grade 4 
under the Rangers (National Parks) Award. The 
employee at Yanchep is the only permanent construction 
and maintenance worker in the parks operation of 
CALM. However, from time to time with the availability 
of grants from the Commonwealth Government, CALM 
has provided employment for a number of construction 
and maintenance workers in National Parks under the 
Commonwealth Employment Programme (CEP). Again 
these workers have been paid wage rates in accordance 
with the Ranger Grade 4 classification. Where similar 
work is undertaken in CALM's forestry operations, 
wage rates are determined in accordance with classifica- 
tions of Grade 1, 2 or 3 construction and maintenance 
workers under the AWU Award. There was general 
agreement between the parties that the AWU wage rates 
would be included in the Rangers (National Parks) 
Award. This would facilitate movement of construction 
and maintenance workers between CALM's forestry and 
parks operations. However, the point of dispute between 
the applicant union and the respondent is the rate or rates 
to be included in the Award. 

For the Union's part, it sees the Construction and 
Maintenance Worker Grade III wage rate from the AWU 
Award as being appropriate. It argues that the necessity 
to vary the Award is in respect of the one permanent 
construction and maintenance worker at Yanchep 
National Park. The Grade III rate being appropriate to 
that worker in view of his experience, training and 
availability for fire fighting duties. Further the Union 
argues that all employees in the forests operations are 
receiving the Grade III rate after six months' employ- 
ment. The implication of this is that CEP workers in 
National Parks would be paid at this rate although the 
Union claims that if CALM is to undertake further CEP 
funded projects, negotiations on suitable wage rates and 
conditions for these employees should be undertaken. 

The respondent made it clear that, although the 
employee at Yanchep National Park will remain the only 
permanent construction and maintenance worker in the 
parks operation for the foreseeable future, submissions 
have been made for additional CEP funded projects. At 
the time of the hearing there were 20 employees under 
this scheme. 

On the basis of information submitted I find that I 
cannot confine the determination of this matter to an 
amendment to the Award to provide for the classifica- 
tion of "Park Maintenance Work" at Yanchep National 
Park alone. The classification provided must compre- 
hend the employment of CEP workers presently engaged 
and likely to be employed in future on construction and 
maintenance duties in the parks operation of CALM. 

It is important that CALM is able to function with a 
degree of flexibility with its construction and 
maintenance workforce in the areas of its parks and 
forests operations. No doubt occasions will occur when 
AWU members will be required to move from duties in 
forests to parks and the reverse for those workers 
covered by the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous WA 
Branch. It appears that the unions have reached an agree- 
ment on this eventuality. 

I am satisfied that it has been established that the range 
of duties performed by construction and maintenance 
workers in both areas of CALM's operations come 
within the scope of those identified in the AWU Award 
as Grade 1, 2 and 3. It is not as the applicant union 
claimed, that all employees are receiving the Grade 3 rate 
after six months. The respondent was able to demon- 
strate through the survey of duties required of CEP 
workers the appropriate rates and allowances which 
would have application in forests and parks under the 
AWU (WA Government) Construction, Maintenance 

and Services Award 1984. I propose to adopt the 
schedule submitted by the respondent for the purposes of 
wage rates and special rates and conditions. 

Referring again to the construction and maintenance 
worker at Yanchep National Park, from what was sub- 
mitted at the hearing, it would appear that the Grade III 
classification is appropriate to this worker. This would 
be subject to the satisfaction of the requirements with 
respect to the performance of fire fighting duties. I 
would expect that a review of this position would be 
carried out promptly and that the appropriate level, 
based on years of service within the classification, would 
be determined. However, I am also mindful of the review 
of Rangers' duties which is being undertaken by CALM 
and which is to be the subject of discussion with the 
applicant union. Whilst nothing determined in this 
hearing should impinge on those considerations, the 
unique position that this "permanent" employee 
occupies as part of the establishment at Yanchep 
National Park may warrant reconsideration when the 
review of the Rangers' career structure is completed. 

In the light of what I have determined, I direct the 
parties to prepare a schedule which will cover appro- 
priate definitions, a varition to the Contract of Service 
clause, the wage rates as submitted in the respondent's 
schedule and provisions for special rates and conditions 
for inclusion in the Rangers (National Parks) Award. 

Speaking to the Minutes will be listed if required after 
parties have submitted the schedule requested. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1121 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the Department of 
Conservation and Land Management, Respondent. 

Order. 
HAVING heard Ms S. Jackson on behalf of the appli- 
cant and Ms E. McAdam on behalf of the respondent the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Rangers (National Parks) Award No. 17 
of 1981 be varied in accordance with the following 
schedule and that such variation shall have effect as 
from the beginning of the first pay period com- 
mencing on or after the 4th day of August 1986. 

Dated at Perth this 9th day of February 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 5.—Definitions: After subclause (9) of this 

clause insert the following new subclause (10): 
(10) "Park Maintenance Worker" shall mean a 

construction and maintenance worker appointed as 
such who is responsible for maintaining facilities in 
a National Park under the direction of the Ranger in 
charge. 

"Grade 1" comprehends the following classes of 
work: axeman sapping, felling, logging or grubbing 
where the major portion of the bush to be cut is less 
than 30 centimetres in diameter; prescribed burning; 
culvert hand; metal or gravel spreading; planters 
(digging, holing, spot cultivation, planting); rubbish 
removal and disposal; picnic site maintenance; and 
employees not elsewhere specified. 

"Grade 2" comprehends, in addition to Grade 1 
duties, the following classes of work: fencepost 
splitting; firewood cutting; collecting and issuing of 
firewood. 
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"Grade 3" comprehends, in addition to Grades 1 
and 2 duties, the following classes of work: powder 
monkey assistant; jack hammerman or pneumatic 
hammer operator; fencer erecting fencing (with 
material other than saw timber such as post and rail 
or wire fencing); and means an employee with at 
least six months' experience, trained and available 
for fire fighting duties. 

"Vermin, plant or noxious weed employee" 
means an employee required to use spray materials, 
poisons and fumigants for the purpose of 
controlling vermin and noxious weeds and includes 
an employee trapping or snaring vermin and 
exterminating pests. 

2. Clause 6.—Contract of Service: Delete subclauses 
(1) and (3) of this clause and insert the following in lieu 
thereof: 

(1) (a) Except in the case of a casual employee the 
contract of service for all Ranger classifications shall 
be a fortnightly one terminable by two weeks' notice 
on either side, given on any working day, or, in the 
event of such notice not being given by the payment 
of two weeks' wages by the employer or the 
forfeiture of two weeks' wages by the employee. 

(b) All park maintenance worker classifications 
contracts of service shall be by the week, terminable 
by one week's notice on either side given on any 
working day, or, in the event of such notice not 
being given, by the payment of one week's wages by 
the employer or the forfeiture of one week's wages 
by the employee. 

(3) Notwithstanding the provision of subclause 
(1) (a) of this clause a period of notice of less or more 
than two weeks for all Ranger classifications may be 
given if mutually agreed to between employer and 
employee. 

3. Clause 17.—Wages: In subclause (1) immediately 
after "Mobile Rangers Grade 1" rates insert the 
following: 

Park Maintenance Worker Grade 1 $ 
1st year 277.30 
2nd year 280.50 
3rd year and thereafter 284.00 

Park Maintenance Worker Grade 2 
1st year 279.50 
2nd year 282.70 
3rd year and thereafter 285.90 

Park Maintenance Worker Grade 3 
1st year 296.80 
2nd year 300.00 
3rd year and thereafter 303.40 

Power Driven Portable Saw Operator and 
Vermin, Plant or Noxious Weed Employee 

1st year 298.20 
2nd year 301.60 
3rd year and thereafter 304.90 

Drivers of Motor Vehicles: 
Not Exceeding 1.2 Tonne Capacity 

1st year 314.20 
2nd year 317.50 
3rd year and thereafter 320.90 

Exceeding 1.2 Tonne Capacity but not 
Exceeding Three Tonne Capacity 

1st year 317.70 
2nd year 321.10 
3rd year and thereafter 324.30 

Exceeding Three Tonne Capacity but 
Under Six Tonne Capacity 

1st year . 322.00 
2nd year 325.40 
3rd year and thereafter 328.70 

4. Clause 20.—Special Rates and Conditions: After 
subclause (3) insert the following new subclauses (4), (5) 
and (6): 

(4) All employees, excluding Ranger classifica- 
tions whose rates of pay are specified in Clause 
17.—Wages, shall be paid an allowance of $13.50 
per week to compensate for the disabilities 
associated with the construction and maintenance 
industry. 

(5) The following conditions shall apply to park 
maintenance workers on vermin, plant or noxious 
weed control who are required to use a toxic 
substance. 

(a) Be informed by the employer of thehealth 
hazards involved and instructed in the 
correct and necessary safeguards which 
must be observed in the use of such 
materials. 

(b) The employee using such materials shall be 
provided with and shall use all safeguards 
as are required by the appropriate govern- 
ment authority or in the absence of such 
requirement such safeguards as are 
defined by a competent authority or 
person chosen by the Union and the 
employer. 

(c) The employee using toxic substances or 
materials of a like nature shall be paid 38 
cents per hour extra. Employees working 
in close proximity to employees so engaged 
shall be paid 31 cents per hour extra. 

(d) For the purposes of this subclause toxic 
substances shall include epoxy based 
materials and all materials which include 
or require the addition of a catalyst 
hardener and reactive additives or two 
pack catalyst system shall be deemed to be 
materials of a like nature. 

(6) (a) An employer who requires a park 
maintenance worker to use a pesticide shall: 

(i) Inform the employee of any known health 
hazards involved; and 

(ii) Ascertain from the Department of Health 
and Medical Services whether and, if so, 
what protective clothing or equipment 
should be worn during its use. 

(b) Pending advice from that department the 
employer may require the pesticide to be used if he 
informs the employee of any safety precautions 
specified by the manufacturer of the pesticide and 
instructs the employee to follow those precautions. 

(c) The employer shall supply the employee with 
any protective clothing or equipment required 
pursuant to paragraphs (a) and (b) of this clause 
and, where necessary, instruct him in its use. 

(d) An employee required to wear protective 
clothing or equipment for the purpose of this 
subclause shall be paid 38 cents per hour or part 
thereof while doing so unless the Union and the 
employer agree that by reason of the nature of the 
protective clothing or equipment the employee does 
not suffer discomfort or inconvenience while 
wearing it, or, in the event of disagreement, the 
Western Australian Industrial Relations 
Commission so determines. 

(e) An allowance is not payable under this clause 
if the Department of Health and Medical Services 
advise the employer in writing that protective 
clothing or equipment is not necessary. 
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Award No. 48 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 582 of 1986. 

Between Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
Branch, Union of Workers, Applicant and Kings 
Park Garden Restaurant and Others, Respondents. 

Final Order, 
HAVING heard Mr E. Fry on behalf of the applicant 
and Mr K. Farrell on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Restaurant, Tearoom and Catering 
Workers' Award No. 48 of 1978 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
1st day of November 1986. 

Dated at Perth this 24th day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 21.—Wages: Delete subclause (1) from this 

clause and insert in lieu thereof the following:— 

(1) Classifications (total wage per week) $ 

(1) Chef  297.80 
(2) Qualified Cook  273.80 
(3) Cook Employed Alone  259.80 
(4) Breakfast and/or Other Cooks .. 256.70 
(5) Bar Attendant  259.30 
(6) Head Waiter/Waitress  273.80 
(7) Head Steward/Stewardess   273.80 
(8) Hostess  273.80 
(9) Waiter/Waitress  252.60 

(10) Steward/Stewardess  252.60 
(11) Cashier   259.30 
(12) Counterhand  252.60 
(13) Kitchenhand    249.80 
(14) Laundress  249.80 
(15) Cleaner  249.80 
(16) Yardman  249.80 
(17) General Hand  249.80 

In addition to the wage rates prescribed in this 
subclause, a Waiter or Waitress who has completed 
an accepted course recognised by the Western 
Australian Tourism Industry Training Committee 
shall be paid an allowance of $5.00 per week. 

SALARIED STAFF WESTERN AUSTRALIAN 
INSTITUTE OF TECHNOLOGY. 

Award No. A25 of 1985. 

Order. 
HAVING heard Mr M.R. Kirkpatrick on behalf of the 
Applicant and Mr G.H. Cole on behalf of the 
Respondent, the Commission, constituted by the Public 
Service Arbitrator, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979, having 
satisfied itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 23 July 1986, have 
been complied with, and by consent, hereby orders — 

1. That the Salaried Staff Western Australian Institute 
of Technology Award 1985 as amended be further 
amended by:— 

(a) Deleting Clause 1.—Title and substituting therefor 
the following:— 

1.—Title. 
This Award shall be known as the "Salaried Staff 

Curtin University of Technology Award 1985" and 
shall supersede and replace the Salaried Staff (Non- 
Academic) Western Australian Institute of 
Technology Agreement No. 17 of 1979. 

(b) Deleting the word "Institute" wherever it occurs 
in:— 

Clause 12.—Contract of Employment, subclause 
(1) (v); Clause 14.—Hours of Duty, subclause (4); 
Clause 15.—Appointments and Promotions, sub- 
clauses (1) and (2); Clause 18.—Public Holidays, 
subclause (3); Clause 20.—Long Service Leave, sub- 
clauses (1) (i) and (6); Clause 28.—Christmas/New 
Year Closedown, subclause (1). 

and substituting therefor the word "University". 

(c) Deleting Definition (hi) "Council" in Clause 2.— 
Definitions, and substituting therefor the following:— 

(iii) "Council" means the Council of the Curtin 
University of Technology and includes such persons 
as are designated by the Council from time to time as 
duly authorised senior officers. 

(d) Deleting the word "Institute" in Clause 9.— 
Copies of Award and substituting therefor the word 
"Council". 

(e) Deleting Schedule C — Vehicle Allowance and 
substituting therefor the following:— 

Schedule C — Vehicle Allowance. 
Rate per kilometre. 

Area and Details 
Engine Displacement 
(in cubic centimetres) 

Over 
Over 1600- 1600cc 

2600cc 2600cc & under 
Metropolitan Area 28.6 25.6 21.4 
South West Land 

Division 29.3 26.2 21.9 
North of 23.5 degrees 

South Latitude 32.0 28.5 24.1 
Rest of the State 30.2 27.2 22.6 

(f) In Schedule D — Miscellaneous Allowances and 
Rates, Item 1 — Deleting the amount of "$2.00" and 
substituting therefor the amount of "$2.05"; and 

Item 6 — Deleting the amount of "$390.00" and 
substituting therefor the amount of "$449.10". 

2. That the foregoing amendments shall have effect on 
and from this day. 

Dated at Perth this 27th day of February 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 6 of 1987. 

(Sgd.) G.L. FIELDING, 
Public Service Arbitrator. 

Between the Civil Service Association of Western 
Australia Incorporated, Applicant and Curtin 
University of Technology, Respondent. 
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SHOP AND WAREHOUSE 
(Wholesale and Retail Establishments) STATE. 

Award No. 32 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

INDUSTRIAL RELATIONS ACT 1979. 

Industrial Relations Act 1979. 
Section 40 Variation of Award. 

Shop, Distributive and Allied Employees' Association of 
Western Australia and Boans Limited and Others. 

Application No. 931 of 1986. 

Wholesale and retail employees 
Wholesale and retail trade. 

Before Commissioner Salmon at Perth. 
The 24th day of February 1987. 

Award variation — Allowance — Meal allowance — 
Claim granted — After hours allowance — 
Additional rates — Dismissed. 

THE COMMISSIONER: This is an application by the 
Shop Distributive and Allied Employees Association of 
Western Australia to amend the Shop and Warehouse 
(Wholesale and Retail Establishments — State) Award 
1977 No. 32 of 1976 in several respects. 

Conciliation conferences were held pursuant to section 
32 of the Act during which the parties agreed on a 
number of issues, some issues are held over and others of 
particular importance have been referred to a 
Commission in Court Session for determination. These 
reasons are about unresolved issues concerning the 
amount of money to be prescribed for meal allowances in 
Clause 12 (3), after hours allowances, Clause 28 (5) and 
additional rates for Saturday mornings and late night 
trading, Clause 29. 

The Union claims a meal allowance of $6.10 based on 
the range and kind of evidence considered appropriate 
for the purpose by Fielding C. when fixing an allowance 
in 1982 (63 WAIG221). In that case the Commission was 
required to determine the amount of an allowance for the 
first time since 1976 in somewhat different circumstances 
to those prevailing previously due to the introduction of 
late night trading. 

It was admitted on the Union's behalf in these 
proceedings that the amount claimed was an ambit 
claim, however, it was the Union's contention that I 
should not award an allowance of less than $5.30. 

The respondents object to the Union's claim on the 
grounds that the Wage Fixing Principles preclude an 
adjustment to meal allowances of the amount claimed 
based on comparative criteria of the kind relied on by the 
Union. First of all, they emphasised the fact that Fielding 
C. applied that criteria in 1982 before the Wage Fixing 
Principles came into operation and they contend that 
while his order arose from a perfectly proper exercise of 
power then it provides no warrant for raising a case on 
similar grounds today. Secondly, they contend that the 
Wage Fixing Principles necessarily limit the amount of 
meal allowance to $4.50, however, they have no 
objection to an order amending the award in which a 
meal allowance of this amount is prescribed. 

I have given full consideration to the respondents' 
submissions in the light of the material presented by the 
Union in support of its claim. I am also mindful of the 
Wage Fixing Principles and their importance in the 
Commission's general wage administrative function. 
Nevertheless, the principles do not require that claims be 
automatically rejected because they do not satisfy literal 
tests. The fact is that each claim must be determined 
according to its substantial merits and while the 
principles are part of the equity and substantial merit in 
each case, it is the balance of merit that counts. In my 
opinion, the present claim is one in which the balance of 

merit requires me to amend the award in the Union's 
favour notwithstanding the principles. The evidence 
shows that costs incurred by employees who must 
purchase meals are on average substantially higher than 
$4.50 and I believe it would be unfair to employees if I 
did not make an order for appropriate compensation. 
Furthermore, I am satisfied that no issue of public 
interest arises. 

Mr Bishop suggested that in 1982 Fielding C. had 
taken the average of meal allowances prescribed in the 
principal retail industry awards in the Northern Territory 
and the other States as the method of determining an 
allowance of $3.80 for Western Australia. However, 
$3.80 is precisely 80 per cent of $4.75, and $4.75 was the 
lowest average price for a two course meal as revealed in 
the evidence before him. Therefore, it is an equally valid 
suggestion that the Commissioner fixed the amount of 
allowance at 80 per cent of the lowest average price for a 
two course meal in consideration of the rule that meal 
allowances are "not intended to enable employees to 
recover the full cost of such a meal" (page 222). 
Obviously it is a risky business to theorise about the basis 
of the calculation used in the Commissioner's decision, if 
indeed a precise arithmetical calculation was used at all. 
In my opinion all that can be said is that the 
Commissioner found that a meal allowance of $3.80 was 
fair and reasonable in the light of all of the evidence 
before him. 

On this occasion I think I should accept the same range 
and kind of evidence as the most relevant and the best 
evidence on which to base a finding, but it is for me, 
acting independently, to weight the various parts of the 
evidence in determining an appropriate figure for a meal 
allowance in today's circumstances. The evidence in this 
case is different simply because it enables me to gauge 
how the amount of allowance determined in 1982 and 
since adjusted compares with the average prices for two 
course meals as purchased by shop assistants today. Of 
course I have in mind also the index figures presented and 
the evidence of meal allowances in other awards, but I 
think the value of that material is that it reveals general 
trends that provide a primary justification for reviewing 
the allowance. 

In my opinion the evidence to be accorded most weight 
is that showing meal costs actually incurred. According 
to the survey conducted amongst Union members, $6.21 
was the average amount spent on two course meals on the 
evening the survey was done. A smaller amount of $6.08 
was said to be the average amount usually spent on two 
course meals. I do not believe that $4.50 is an adequate 
meal allowance in the light of the survey results, however 
consideration must be given to the rule that some part of 
the meal cost should be carried by employees. In my 
opinion $5.10 is a fair and reasonable amount for a meal 
allowance and this figure will be prescribed in my order 
to amend the award. 

The Union's exhibit No. 13 shows that an after hours 
allowance of 20 cents was fixed in May 1973, adjusted to 
24 cents and 35 cents in December 1973 and July 1974 
respectively and finally adjusted to its present amount of 
38 cents in August 1975. The claim for an amount of 72 
cents is based on an adjustment made according to 
general wage movements that have occurred since 1975. 
Exhibit 14 is of similar kind to exhibit 13. It shows that 
there has been no variation to the other rates in issue 
since May 1978. Adjustments are then made according to 
general wage movements and new rates of $3.70, $3.00, 
$1.90 and $1.50 are arrived at. 

The Union makes no substantial submission in 
support of each claim and the essence of its case is that I 
should not, or could not, in equity prejudice employees 
by refusing to adjust their rates when they are not 
responsible for the Union's failure to ensure that these 
rates were kept up to date. Needless to say the 
respondents are not impressed with the claims or the case 
in support of them. They claim that the Union has not 
discharged the burden of its case and that it must fail. In 



WESTERN AUSTRALIAN IN D U ST RIA L G A Z ETT E. 67 W.A.I.G. 576 

support of their argument the respondents refer me to a 
decision of my own in a case concerning the timber 
industry in 1985: 

The fact that the Union has not sought to vary the 
amounts prescribed over such a long period, when 
inflationary rates were very high, tends to support 
the respondent's view that increases in these areas 
are not justified or at least if there. is some 
justification it is for the Union to show it. Nothing 
was put to me by the Union that enables me to 
consider the claims made. 

(65 WAIG 497.) 
I have considered the Union's point on equity in 

connection with both parts of its claims but I have 
decided that the balance of equity falls on the 
respondents' side. Because of the Union's inactivity over 
such long periods, I think the respondents are entitled to 
question the validity of these rates as compensatory 
payments. Even if they do not go that far, the 
respondents are still entitled to an explanation from the 
Union as to why price movements and general wage 
movements are suddenly crucial material in support of 
the claims. This is not to say that I would disregard these 
factors in a case where substantial arguments are put in 
support of increased rates, but it will be obvious that by 
themselves they are not likely to be enough to carry the 
day, if indeed a claim is made and eventually it is argued 
before me. My decision is that the Union's claim in 
respect of Clauses 28 and 29 should be dismissed. 

The order I will now make in this case will be an 
interim order embodying amendments to the award that 
reflect the agreements reached between the parties, and 
also an amendment to Clause 12 (3) concerning the 
amount of meal allowance. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 931 of 1986. 

Between the Shop, Distributive and Allied Employees' 
Association of Western Australia, Applicant and 
Boans Limited and Others, Respondents. 

Order. 
HAVING heard Mr S. Barton on behalf of the Applicant 
and Mr B.J. Cooke on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 23 July 1986, have 
been complied with, and partly by consent, hereby 
orders — 

That the Shop and Warehouse (Wholesale and 
Retail Establishments) State Award 1977 No. 32 of 
1976 as amended, be further amended in accordance 
with the following Schedule with effect from the 
beginning of the first pay period commencing on or 
after 12 March 1987. 

Dated at Perth this 12th day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the 

number and title 43.—Special Provisions for Christmas 
1982 and New Year 1983, insert: 

44.—Union Notice Board. 
45.—Introduction of Change. 

2. Clause 6.—Definitions: Delete subclause (2) and 
insert in lieu the following:— 

(2) "Storeman" shall mean a worker performing 
one or more of the following duties: receiving, 
handling, storing, assembling, recording, 
preparing, packing, weighing and/or wrapping, 

branding, sorting, stacking or unpacking, checking, 
distributing or despatching or distributing goods in 
a shop, store or warehouse or delivering goods from 
a shop, store or warehouse for transit. Such duties 
shall include the use of computerised equipment 
where necessary. 

"Storeman Operator Grade 1" means a worker 
employed as such carrying out the duties of a 
storeman who is substantially required to operate 
the following mechanical equipment in the 
performance of his duties: 

(a) Ride-on power operated tow motor 
(b) Ride-on power operated pallet truck 
(c) Walk beside power operated high lift 

stacker 
"Storeman Operator Grade 11" means a worker 

employed as such carrying out the duties of a store- 
man who is substantially required to operate the 
following mechanical equipment in the performance 
of his duties: 

(a) Ride-on power operated forklift 
(b) High lift stacker 
(c) High lift stock picker 
(d) Power operated overhead traversing hoist 

3. Clause 12.—Meal Money: Delete this clause and 
insert in lieu the following:— 

(1) When a worker is required to continue 
working after the usual finishing time for more than 
one hour he shall be paid $5.10 for the purchase of 
any meal required. 

(2) Meal Money shall be paid prior to the meal 
period on the day upon which the overtime is to be 
worked. 

(3) Late Night Trading Meal Allowance — A 
worker who commences work prior to 4.30 p.m. on 
the day of late night trading and is required to work 
beyond 7.00 p.m. on that day shall be paid a meal 
allowance of $5.10. 

4. Clause 21.—Time and Wages Record: Delete sub- 
clause (3) (b) and insert in lieu the following:— 

(3) (b) The record shall be kept in date order so 
that the inspections referred to in subclauses (2) and 
(4) of this clause may be made with respect to any 
period in the six years from 1 March 1984. 

5. Clause 22.—Uniforms and Overalls: Delete this 
clause and insert in lieu the following:— 

(1) On or after the 1st day of January 1987, any 
employer who requires an employee to wear a 
uniform for the purpose of his or her employment 
shall supply such uniforms free of charge or pay for 
its purchase and such uniform shall remain the 
property of the employer. 

For the purpose of this clause a "uniform" shall 
mean any outer wearing apparel or part thereof 
including jumpers which is distinctive to the 
employer's business either by bearing an 
embroidered or other permanent form of logo or 
business name or being outer wearing apparel of 
identical style, cut or design, and colour for all of 
the employees required to wear such a uniform. 

(2) Should any dispute arise between the parties 
as to the wearing of uniforms and overalls, if such 
are required to be worn, the dispute however 
originating and any matter arising therefrom 
including the matter of the laundering of uniforms 
and overalls, shall be determined by the Board of 
Reference. 

6. Clause 28.—Wages, Part I: Immediately following 
subclause (d) (iii) insert new subclause (e):— 

(e) Storeman Operator Grade 1 $284.80 
Storeman Operator Grade 2 $289.40 
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7. Clause 28.—Wages, Part III: Delete subclause (1) 
(a) and (1) (b) and insert in lieu the following:— 

(1) (a) A worker required to operate a ride-on 
power operated two motor, a ride-on power 
operated pallet truck or a walk beside power 
operated high lift stacker in the performance of his 
duties shall be paid an additional 28 cents per hour 
whilst so engaged. 

(b) A worker required to operate a ride-on power 
operated fork lift, high lift stacker or high lift stock 
picker or a power operated overhead traversing 
hoist in the performance of his duties shall be paid 
an additional 40 cents per hour whilst so engaged. 

8. Clause 28.—Wages, Part III: Delete subclause (4) 
(a), (i), (ii) and (iii) and insert in lieu the following:— 

(i) Below zero degrees Celsius to - 20 degrees — 
43 cents per hour. 

(ii) Below — 20 degrees Celsius to - 25 degrees — 
48 cents per hour. 

(iii) Below -25 degrees Celsius — 55 cents per 
hour. 

9. Clause 31.—Other Provisions: Delete this clause 
and insert in lieu the following:— 

(1) No female shall be called upon to carry or lift 
more than 16 kilograms at any one time. 

(2) (a) It shall be part of employees' duties to 
perform cleaning functions incidental to their work. 
Without limiting the generality of the foregoing, the 
dusting of shelves and of stock, the sweeping up of 
string and wrapping around counters, the cleaning 
up of implements and fixtures used in the work, the 
cleaning (including vacuum cleaning) of the 
immediate work area and the cleaning of spillages 
and breakages, shall be so included. 

(b) An employee shall not be required to wet wash 
floors, clean lavatories, sweep pavements or clean 
the exteriors of windows other than for the removal 
of occasional defacements. 

(c) An employee shall not be required to carry out 
systematic cleaning duties which go beyond the 
incidential functions as outlined in paragraph (a) of 
subclause (2) of this clause. 

10. Clause 34.—Shift Work: Immediately following 
subclause (9) add a new subclause (10) as follows:— 

(10) The loading on the ordinary rates of pay for 
employees required to work permanent night shifts 
shall be 25 per cent of one fifth of the ordinary rate 
of pay prescribed by this award. 

11. Clause 43.—Special Provisions for Christmas 1982 
and New Year 1983: Immediately following this clause 
insert new Clause 44. 

44.—Union Notice Board. 
(a) An employer bound by this award shall permit 

a shop steward or an official from the Shop, 
Distributive and Allied Employees' Association of 
Western Australia, as the case may be to post formal 
Union notices, authorised by the General Secretary 
of the Union or his nominee upon an appropriate 
notice board. 

Any notice posted on a notice board not so signed 
by the General Secretary of the Union or his 
nominee may be removed by the employer. 

12. Clause 44.—Union Notice Board: Immediately 
following this clause insert new Clause 45:— 

45.—Introduction of Change. 
Employer's duty to notify 

(1) (a) Where an employer has made a definite 
decision to introduce major changes in production, 
program, organisation, structure or technology that 
are likely to have significant effects on employees, 
the employer shall notify the employees who may be 
affected by the proposed changes and the union. 

(b) "Significant effects" include termination of 
employment, major changes in the composition, 
operation or size of the employer's workforce or in 

the skills required; the elimination or diminution of 
job opportunities, promotion opportunities or job 
tenure; the alteration of hours of work; the need for 
retraining or transfer of employees to other work or 
locations and restructuring of jobs. Provided that 
where the award makes provision for alteration of 
any of the matters referred to herein an alteration 
shall be deemed not to have significant effect. 
Employer's Duty to Discuss Change 

(2) (a) The employer shall discuss with the 
employees affected and the union inter alia, the 
introduction of the changes referred to in subclause 
(1) hereof, the effects the changes are likely to have 
on employees, measures to avert or mitigate the 
adverse effects of such changes on employees and 
shall give prompt consideration to matters raised by 
the employees and/or their union in relation to the 
changes. 

(b) The discussion shall commence as early as 
practicable after a definite decision has been made 
by the employer to make the changes referred to in 
subclause (1) (a) hereof. 

(c) For the purpose of such discussion, the 
employer shall provide to the employees concerned 
and their union, all relevant information about the 
changes including the nature of the changes 
proposed; the expected affects of the changes on 
employees and any other matters likely to effect 
employees provided that any employer shall not be 
required to disclose confidential information the 
disclosure of which would be inimical to the 
employer's interests. 

STATE RESEARCH STATIONS, AGRICULTURAL 
SCHOOLS AND COLLEGE WORKERS. 

Award No. 23 of 1971. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 16 of 1987. 

Between Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Applicant 
and Hon Minister for Agriculture and Others, 
Respondents. 

Order. 
HAVING heard Mr M. Hall on behalf of the applicant 
and Mr K. Richardson on behalf of the respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the State Research Stations, Agricultural 
Schools and College Workers Award No. 23 of 1971 
be varied in accordance with the following Schedule 
and that such variation shaU take effect from the 
beginning of the first pay period commencing on or 
after the 2nd day of April 1987. 

Dated at Perth this 3rd day of April 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Between the numbers 

and titles 30.—Special Allowance and 31.—Junior 
Workers' add a new number and title as follows:— 

30A.—Herbicides and Pesticides Allowance. 
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2. Clause 3.—Area and Scope: Delete this clause and 
insert in lieu:— 

3.—Area and Scope. 
This award shall apply to all employees engaged in 

the calling mentioned herein employed by the 
respondents at establishments or on properties 
controlled by the Department of Agriculture, 
Agricultural Schools and Colleges under or 
operated by the Government of Western Australia 
throughout the State and by the Western Australian 
Institute of Technology at the Muresk Agricultural 
College. 

3. Clause 19.—Hours: Delete part (c) of subclause (2) 
and insert in lieu:— 

(c) The provisions of paragraph (b) of this 
subclause shall not apply to the classifications of:— 
Senior Agricultural Research Station Operative 
(Dairy) Grade 1; 
Agricultural Operative (Dairy) Grade 2; 
General Operative (Dairy. 

4. Clause 20.—Spread of Shifts: Delete subclause (2) 
and insert in lieu:— 

(2) The provisions of this clause shall not apply to 
the classifications of Senior Agricultural Operative 
(Dairy) Grade 1, Agricultural Operative (Dairy) 
Grade 2, General Operative (Dairy). 

5. Clause 23.—Camping Allowance: Delete this clause 
and insert in lieu:— 

23.—Camping Allowance. 
(1) Employees who are required to camp or live at 

the site of any work either by direction of the 
employer, or because no reasonable transport 
facilities are available to enable them to proceed to 
and from their homes each day, shall be paid a 
camping allowance of $75.60 for every complete 
week they are available for work. Such weekly 
allowance is to cover the disability of living in a 
camp, the cost of food and incidentals and any fares 
incurred at the weekend by men travelling away 
from camp to their homes and return, but an 
employee who is absent from duty without the 
employers approval on the working day 
immediately prior to or succeeding a weekend shall 
be paid as provided in the following sentence. 

If required to be in camp for less than a complete 
week, they shall be paid $10.80 per day, including 
any Saturday or Sunday if in camp and available for 
work on the working days immediately preceding 
and succeeding such Saturday and Sunday. 

(2) Provided however, where an employer, at his 
own cost provides the employee with a proper mess 
room and cooks the employees food free of charge, 
the allowance provided in subclause (1) hereof shall 
be reduced to $41.30 per week or $5.90 per day as 
the case may be. 

(3) Notwithstanding the provisions elsewhere 
prescribed in this clause, if an employer elects to 
provide full board and suitable lodgings, the 
allowances prescribed herein shall not be payable. 

(4) The above provisions do not apply to workers 
actually at Research Stations who are required to 
batch. 

6. Clause 26.—Definitions: Delete this clause and 
insert in lieu:— 

26.—Definitions. 
(1) "Senior Agricultural Operative Grade 1", 

"Senior Agricultural Operative (Dairy) Grade 1" 
shall mean a worker appointed by the employer who 
is competent and is required to work with a 
minimum of supervision in any area directly 
associated with research and farm management and 
includes operating, servicing, maintenance and 
modifying, according to specific instructions, farm 
machinery and equipment, maintaining records, 
testing, sampling, pest and weed control or any 

other work on specific projects required by the 
technical officers or as directed by the Research 
Station Manager and/or the Professional Officer. 

(2) "Agricultural Operative Grade 2" shall mean 
a worker called upon to carry out duties associated 
with the various activities of the Department of 
Agriculture and shall include the operating and 
servicing of farm machinery and equipment in 
addition to other work involved in primary 
agricultural production and research trials. 

(3) "Leading Hand" shall mean a worker other 
than a Head Stockman appointed by the employer 
and placed in charge of and who directs three or 
more other workers employed under this award. 

(4) "Farm Tradesman" shall mean a farm hand 
who has satisfactorily completed the approved 
apprenticeship in "farming" or who has been issued 
with an approved trade certificate or who provides 
proof satisfactory to the employer of such 
qualification or who has by other means achieved a 
standard of knowledge equivalent thereto and is 
appointed in writing as such by the employer. 

(5) "Head Stockman" shall mean a worker 
appointed as such by the Agricultural Department 
who is placed in charge of and who directs the work 
of other employees employed under this award. 

(6) "Tradesman Cook" shall mean a worker who 
has successfully completed a recognised apprentice- 
ship in cooking and who produces proof satisfac- 
tory to the employer of such qualification or who 
has by other means achieved a standard of 
knowledge equivalent thereto and is appointed in 
writing as such by the employer. 

7. Clause 27.—Wages: Delete this clause and insert in 
lieu thereof:— 

27.—Wages. 
A. First year of service. 
B. Second year of service. 
C. Third and subsequent years of service. 

"A" "B" "C" 
(1) Demonstrators 

(a) On appointment  344.00 348.70 352.70 
(b> After six months 

satisfactory service  356.40 361.30 365.40 
(2) Cooks 

(a) Chef (Muresk)  379.80 385.80 391.10 
(b) First Cook Narrogin and 

Cunderdin   347.60 351.90 355.30 
(c) First Cook, Others  326.70 331.20 335.00 
(d) Second Cook and Reliever . 304.30 308.60 311.90 
(e) Cook (Where only one is 

required)   308.90 312.80 316.50 
(0 Tradesman Cook (as 

defined)   355.90 361.90 366.30 
(3) (a) Housekeeper/Supervisor 

(Muresk)  320.20 323.60 327.00 
(b) Adult Domestic/Waitress .. 291.90 295.20 298.60 
(c) Kitchenhand   289.10 292.50 295.90 
(d) Pantryhand  289.10 292.50 295.90 
(e) Housemaid   289.10 292.50 295.90 

(4) Agricultural Operatives 
(a) Senior Agricultural 

Operative Grade 1 
(including all margins and 
allowances)  332.70 337.20 341.10 

(b) Agricultural Operative 
Grade 2  294.90 298.90 302.30 

<c) General Operative — 
(i) with less than 12 

months experience 266.10 
(ii) thereafter  287.50 291.40 294.70 

(d) Senior Agricultural (Dairy) 
Grade 1 (including all 
margins and allowances).... 349.40 343.10 358.20 

(e) Agricultural Operative 
(Dairy) Grade 2  309.40 313.50 317.20 

(0 General Operative 
(Dairy) — 
(i) with less than 12 

months experience 279.40 
(ii) thereafter   301.90 305.90 309.50 

(g) Farm Tradesman (as 
defined)   332.70 337.20 341.10 

(h) Head Stockman (Fox and 
Ord River Research 
Stations)   332.70 337.20 341.10 

(0 Stockman (Fox and Ord 
River Research Stations) .... 287.50 291.40 294.70 
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Provided that — 
(1) An employer may reclassify a General 

Operative or General Operative (Dairy) to the there- 
after rate at any time within the first 12 months if the 
said General Operative or General Operative (Dairy) 
has reached the required level of competence. 

(2) Where Agricultural Operatives are required to 
exercise trade skills not provided for in this award an 
allowance equal to the appropriate tradesmans rates 
as prescribed in the Engineering Government Award 
Nos. 29, 30, 31 of 1961 and 3 of 1962 or the Building 
Trades Government Award No. 31A of 1966 shall 
be paid for the time so spent. 

(3) Where a worker, other than one designated as 
a Senior Agricultural Operative Grade 1 or a Senior 
Agricultural Operative (Dairy) Grade 1, is 
appointed by the employer as a leading hand, then 
that worker shall be paid an allowance of $14.30 per 
week extra. 

8. Clause 28.—Minimum Wage: Delete this clause and 
insert in lieu:— 

28.—Minimum Wage. 
(1) Notwithstanding the provisions of Clause 

27.—Wages of this award no adult employee shall 
be paid less than $247.20 (inclusive of the 
Government Employees Services and Supplemen- 
tary Payment) as ordinary rates of pay in respect of 
the ordinary hours of work prescribed in this award. 

(2) Where a minimum rate of pay is applicable to 
an employee for work in ordinary hours the same 
rate shall be applicable to the calculation of 
overtime penalty rate, payment during sick leave 
and annual leave and for all other purposes of this 
award. 

9. Add a new Clause 30A.—Herbicides and Pesticides 
Allowance as follows:— 

30A.—Herbicides and Pesticides Allowance. 
(1) An employer who requires an employee to use 

a pesticide shall: 

(a) inform the employee of any known health 
hazards involved and 

(b) ascertain from the Department of Health 
and Medical Services whether and, if so, 
what protective clothing or equipment 
should be worn during its use. 

(2) Pending advice from the department, the 
employer may require the pesticide to be used if he 
informs the employee of any safety precautions 
specified by the manufacturer of the pesticide and 
instructs the employee to follow those precautions. 

(3) The employer shall supply the employee with 
any protective clothing or equipment required 
pursuant to paragraph (1) or (2) and, where 
necessary, instruct him in its use. 

(4) An employee required to wear protective 
clothing or equipment for the purpose of this 
subclause shall be paid 38 cents per hour or part 
thereof while doing so unless the union and the 
employer agree that by reason of the nature of the 
protective clothing or equipment the employee does 
not suffer discomfort or inconvenience while 
wearing it, or in the event of disagreement, the. 
Registrar so determines. 

(5) An allowance is not payable under this clause 
if the Department of Health and Medical Services 
advise the employer in writing that protective 
clothing or equipment is not necessary. 

10. Clause 31.—Junior Workers: Delete this clause 
and insert in lieu:— 

31.—Junior Employees. 
(1) (a) The minimum rate of wage payable to 

Junior Employees engaged in a classification 
prescribed by Clause 27.—Wages of this Award 

shall be the following percentage of the prescribed 
wage for an adult worker doing the same class of 
work: 

% 
Under 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
At 19 years of age 100 

(b) Provided that junior employees appointed to 
the calling of General Operative or General 
Operative (Dairy) the following shall apply: 

(i) On appointment, the percentage is related 
to either the less than 12 months 
experience or the thereafter rate contained 
in Column A of Clause 27 depending upon 
the employee's experience within the 
industry. 

(ii) Junior employees appointed with a rate 
being a percentage of the thereafter rate 
shall proceed through the age range of 
percentages in (1) (a) of this clause with the 
percentage always related to the thereafter 
rate contained in Column A of Clause 27. 

(iii) Junior employees appointed with a rate 
being a percentage of the less than 12 
months experience shall proceed through 
the age range of percentage in (1) (a) of this 
clause with the percentage applied to the 
less than 12 months experience rate in 
Column A of Clause 27. Upon satisfying 
the criterion of 12 months experience the 
percentages are applied to the thereafter 
rate in Column A of Clause 27. 

(iv) At 20 years of age employees with 12 
months experience or more service 
advance to the rate provided in Column B • 
of Clause 27. 

(2) No deduction for quarters shall be made from 
juniors' wages should it be possible for them to 
make arrangements for lodgings as well as board 
with one of the married farm hands employed by the 
employer at Research Stations or Institutions. 

11. Clause 33.—Mixed Functions: Delete this clause 
and insert in lieu:— 

33.—Mixed Functions. 
Where an employee is directed to do and does on 

any one day for a time exceeding two consecutive 
hours in the aggregate, work for which a higher rate 
is prescribed under this Award than for other work 
done by him on that day, he shall be paid at not less 
than the higher rate for all work done by him on that 
day. 

SUPERMARKET AND CHAIN STORES 
(Western Australia) WAREHOUSE. 

Award No. A26 of 1982. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 86 of 1987. 

Between the Shop Distributive and Allied Employees 
Association of Western Australia, Applicant and 
Coles-Myer Limited and Others, Respondents. 

Order. 
HAVING heard Mr T.M. Bishop on behalf of the Appli- 
cant and Mr D.M. Jones on behalf of the Respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the requirements in the Reasons in the 
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Commission in Court Session in 1195 of 1986 have been 
complied with, and by consent, hereby makes the 
following order in the terms of the attached schedule. 

Dated at Perth this 1st day of April 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This order shall be known as the "SDA Major 

Retailers and Wholesalers Superannuation Order". 

2.—Parties. 
This order shall be binding on the Shop, Distributive 

and Allied Employees' Association of Western 
Australia; its members; Woolworths (WA) Ltd; Coles- 
Myer Ltd; Boans, a division of Myer Stores Ltd, 
(incorporated in Victoria), and Foodland Associated 
Ltd, in respect of persons employed in distribution 
centres (and in the case of Foodland Associated Ltd, 
"Cash and Carry Warehouses") under the following 
Awards: 

(a) Supermarkets and Chain Stores (Western 
Australia) Warehouse Award 1982. 

(b) Foodland Associated (Ltd) (Western Australia) 
Warehouse Award 1982. 

(c) The Shop and Warehouse (Wholesale and 
Retail Establishments) State Award 1977 (No. 
32 of 1976). 

3.—Payment. 
(a) Each of the companies listed in 2 above shall pay a 

contribution of $11.30 per week for each eligible full- 
time employee. The first payment of $5.65 shall accrue 
one month after this Order has been ratified by the 
Western Australian Industrial Relations Commission 
and payments at this rate shall continue for a period of 
six months. 

Thereafter increased payments shall be made at the 
full rate as derived from the formula outlined in Clause 7 
of this Award. 

All full-time employees with six months' service prior 
to the date of ratification shall be eligible for these 
contributions. Other full-time employees upon attaining 
six months' service shall become eligible back-dated to 
their date of commencement, but not earlier than the 
date of ratification. 

(b) Casual employees upon accumulating 26 weeks in 
which they have had a start will become eligible for the 
payment back-dated to the date of their engagement, but 
not earlier than one month after the date of ratification 
of this award. Payment for casual employees shall be 
made on this basis of $11.30 for each 38 hours worked. 

(c) The contribution for junior employees shall be a 
pro rata percentage of $11.30 in the proportion that 
junior rates bear to senior rates. 

(d) Contributions for all eligible employees shall be 
made monthly. 

"Approved" means approved by the Occupational 
Superannuation Commission. 

6.—Period of Order. 
(a) This Order shall remain in force for a period of two 

years from the date of ratification by the Industrial 
Relations Commission. 

(b) Except as provided otherwise, the formula 
expressed in Clause 7 shall not be altered, although 
changes to the weekly rates which form the basis of the 
'formula will result in a corresponding change to 
superannuation payment which derives from its 
application. 

(c) Notwithstanding the provisions of paragraph (b) 
hereof, the formula expressed in Clause 7 shall be 
reviewed by the parties in the event that Coles-Myer 
Distribution Centre of Canning Vale changes its shift 
work operations. In the event that such a review results in 
a reduction of the superannuation payment derived from 
the application of the new formula, the employer shall 
not reduce the superannuation payment derived from the 
application of the old formula, rather the superannua- 
tion payment will be held constant until the new formula 
produces a superior payment. 

(d) In the event of any disputes arising from this 
agreement, the matter shall be referred to the Western 
Australian Industrial Relations Commission. 

7.—Formula. 
The formula and the "basket" of classifications used 

to calculate the amount of a three per cent superannua- 
tion payment is: 
Day Shift 
Storeman after 12 months' service $316.70 
Storeman (Power pallet lifter) after 

12 months'service $321.50 
Forklift Operator after 12 months' service $326.30 
Leading Hand $339.80 
Night Shift 
Storeman after 12 months' service $364.21 
Storeman (Power pallet lifter) after 

12 months' service $369.73 
Forklift Operator after 12 months' service $375.25 
Leading Hand $390.77 
Afternoon Shift 
(With ordinary hours on Sunday) 
Storeman after 12 months' service $418.04 
Storeman (Power pallet lifter) after 

12 months' service $424.38 
Forlift Operator after 12 months' service $430.72 
Leading Hand $448.53 
TOTAL $4 525.93 
Average $377.16 
Three per cent of average $11.30 

4.—Double Counting. 
It is agreed by the parties that there will be no double 

counting with respect to community movements in the 
area of the three per cent superannuation order. 

5.—-Fund. 
Eligible employees shall have the right to choose in 

respect of this award between the Clerical, Administra- 
tive and Retail Employees Superannuation Plan 
established by the Shop, Distributive and Allied. 
Employees' Association and the Federated Clerks' 
Union of Australia or an approved company 
superannuation plan. 

TOOL AND MATERIAL STOREMEN 
(Education Department). 
Award No. 24 of 1974. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1123 of 1986. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch and Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia, Applicants and Hon Minister for 
Education, Respondent. 
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Order. 
HAVING heard Dr J. Crouch on behalf of the Austra- 
lasian Society of Engineers, Moulders and Foundry 
Workers Industrial Union of Workers, Western 
Australian Branch and the Amalgamated Metal Workers 
and Shipwrights Union of Western Australia and Mr J. 
Ross on behalf of the respondent, and by consent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Tool and Material Storemen (Education 
Department) Award No. 24 of 1974 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
18th day of March 1987. 

Dated at Perth this 19th day of March 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After the number and 

words 22.—Wages add the number and words 
23.—Leave to Attend Union Business. After the number 
and words 23.—Leave to Attend Union Business, add 
the words "First Schedule — Memorandum of 
Agreement". 

2. Clause 6.—Hours: After paragraph (a) of subclause 
(1) add the following new subclause (b):— 

(1) (b) Except as provided elsewhere in this 
Award, the ordinary working hours shall be an 
average of 38 per week, to be worked in accordance 
with the following provisions:— 

(i) Four Week Cycle: The ordinary working 
hours shall be worked in a 20 day, four 
week cycle, Monday to Friday inclusive, 
with 19 working days of eight hours each 
between the hours of 7.00 a.m. and 6.00 
p.m., with 0.4 of one hour on each day 
worked accruing as an entitlement to take 
the fourth Monday in each cycle as a day 
off, paid for as though worked; or 

(ii) The ordinary working hours shall be 76, 
worked over nine days per fortnight, 
exclusive of Saturdays and Sundays, 
between the hours of 7.00 a.m. and 6.00 
p.m., with the 10th day to be taken as an 
unpaid rostered day off. 
By agreement between the unions and the 
employer, the daily hours of work shall be 
of equal duration for the nine working 
days or, alternatively, may be varied to suit 
the requirements of the employer. 

3. Clause 12.—Public Holidays: Delete subclause (3) 
of this clause and insert in lieu:— 

(3) (a) When a worker is off duty owing to leave 
without pay or sickness, including accidents on or 
off duty, except time for which he is entitled to claim 
sick pay, any holiday falling during such absence 
shall not be treated as a paid holiday. Where the 
worker is on duty or available on the working day 
immediately preceding a holiday, or resumes duty, 
or is available on the working day immediately 
following a holiday, as prescribed in this clause, the 
worker shall be entitled to a paid holiday. 

(b) Where a public holiday falls on a rostered day 
off duty, as prescribed in Clause 6.—Hours, in the 
case of day workers the following working day shall 
be observed in lieu of the rostered day off and, in the 
case of shift workers, at a mutually convenient time 
within the following fortnight cycle. 

4. Clause 13.—Annual Leave: Delete and replace 
subclauses (1) and (4) (a) and add new subclauses (11) 
and (12) as follows:— 

(I) (a) Except as hereinafter provided a period of 
152 hours' leave, with payment of ordinary wages as 
prescribed, shall be allowed annually to a worker by 
his employer after a period of 12 months' 
continuous service with such employer and any 
period of leave taken will be adjusted on the basis of 
hours normally worked. 

(b) In respect of workers who work a 19 day four 
week cycle with the 20th day being taken as a 
rostered day off, the calendar year will be divided 
into 13 20 day work cycles. During the year 
employees will be required to take one period of 
their annual leave to include the rostered day off 
duty for that particular work cycle. There will be no 
additional pay or leave in lieu of that rostered day 
off. 

(4) (a) If, after one month's continuous service in 
any qualifying 12 months' period a worker lawfully 
leaves his employment or his employment is 
terminated by the employer through no fault of the 
worker, the worker shall be paid 2.92 hours' pay at 
his ordinary rate of wage in respect of each 
completed week of continuous service in that 
qualifying period except that, in the case of a worker 
referred to in subclause (10) (b) hereof, he shall be 
paid 3.65 hours' pay at that rate in respect of each 
completed week of continuous service. 

(II) Any annual leave entitlment accumulated by 
a worker at the date of introduction of a 38 hour 
week shall be adjusted in hours in the ratio of 38 to 
40. 

(12) When taking annual leave, if a worker's 
entitlement expires part way through a day, the 
worker shall have the option of either resuming duty' 
for the full day or taking the balance of that day as 
approved leave without pay. 

5. Clause 14.—Sick Leave: Add new paragraph (d) to 
subclause (1), re-number subclause (5) as (7) and add new 
subclauses (5) and (6) as follows:— 

(1) (d) Sick leave shall not be granted in 
substitution for a rostered day off duty prescribed 
by Clause 6.—Hours of this Award. 

(5) (a) A worker shall accrue an entitlement per 
day of 0.4 of an hour whilst on sick leave towards 
the rostered day off as prescribed by subclause (1) 
(b) (i) of Clause 6.—Hours of this Award. However, 
the sick leave entitlement shall be debited by eight 
hours for each day of such absence. 

(b) The sick leave entitlement of a worker who 
works a nine day fortnight in accordance with 
subclause (1) (b) (ii) of Clause 6.—Hours shall be 
adjusted on the basis of the ordinary hours which he 
would have worked each day had the sickness not 
occurred. 

(6) Any sick leave entitlement accumulated to a 
worker at the date or introduction of a 38 hour week 
shall be adjusted in hours in the ratio of 38 to 40. 

6. Clause 15.—Long Service Leave: Delete this clause 
and insert in lieu:— 

(1) The conditions governing the granting of long 
service leave to Government wages workers 
generally shall apply to the workers covered by this 
award. 

(2) For the purposes of subclause (1) hereof, 13 
weeks' leave shall mean 494 hours' leave. 

(3) Any long service leave accrued to an employee 
as at 25 April 1982 shall be adjusted in hours in the 
ration of 38 to 40. 

(4) In taking leave, if an employee's leave entitle- 
ment expires part way through a day, the employee 
shall have the option of resuming duty for that full 
day or taking the balance of the day as approved 
leave without pay. 
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(5) Provided that these conditions shall not apply 
to workers referred to in Clause 8.—Casual 
Workers and 9.—Part-Time Workers of this award. 

7. After Clause 22.—Wages add the following new 
subclause:— 

23.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee — 
(i) who is required to give evidence before any 

Industrial Tribunal; 
(ii) who, as a union nominated representative 

of the employees, is required to attend 
negotiations and/or conferences between 
the union and employer; 

(iii) when prior agreement between the union 
and employer has been reached for the 
employee to attend official union 
meetings, preliminary negotiations or 
industrial hearings; 

(iv) who, as a union nominated representative 
of the employees, is required to attend 
joint union/management consultative 
committees or working parties. 

(b) The granting of leave pursuant to paragraph 
(a) of this subclause shall only be approved — 

(i) where an application for leave has been 
submitted by an employee a reasonable 
time in advance; 

(ii) for the minimum period necessary to 
enable the union business to be conducted 
or evidence to be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operation of the organisation is 
not being unduly affected and the 
convenience of the employer impaired. 

(2) (a) Leave of absence will be granted at the 
ordinary rate of pay. 

(b) The employer shall not be liable for any 
expenses associated with an employee attending to 
union business. 

(c) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of 
paid leave for union business. 

(b) An employee shall not be entitled to paid leave 
to attend union business other than as prescribed by 
this clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made -between the parties 
which provide for unpaid leave for employees to 
conduct union business. 

(4) The provisions of this clause shall not apply 
when an employee is absent from work without the 
approval of the employer. 

8. After Clause 23.—Leave to Attend Union Business 
add the following new schedule. 

First Schedule — Memorandum of Agreement. 
The following provisions relating to Hours of 

Work are agreed between the parties. 
(1) Workers' Compensation — 20 Day Work 

Cycle: 
(a) Where an employee is on workers' 

compensation for periods for less than one 
complete 20 day work cycle, such 
employee will accrue towards and be paid 
for the succeeding rostered day off 
following such leave. 

(b) An employee will not accrue rostered days 
off for periods of workers' compensation 
where such period of leave exceeds one or 
more complete 20 day work cycles. 

(c) An employee is on workers' compensation 
for less than one complete 20 day work 
cycle and a rostered day falls within the 
period, the employee will not be re- 
rostered for an additional day off. 

(2) For employees working the 20 day work cycle 
there will be no rostered days off duty applicable 
whilst on leave without pay, nor shall any credit 
accumulate for such periods of leave. 

(3) Weekly allowances as prescribed in the Award 
shall not be reduced as a result of the "rostered day 
off" occurring in any particular week. 

(4) Due to the operational requirements of the 
employer, employees may accumulate the rostered 
days off which will be taken as days in lieu during 
school vacation periods or another mutually agreed 
period. The employer and employee will mutually 
agree as to when the days in lieu of the rostered days 
off will be taken however, such leave will be taken 
subject to the routine maintenance requirements of 
the employer. 

All leave in lieu of the rostered days off will be 
taken as full day credit entitlements. An employee 
will not be entitled to such leave on a pro rata credit 
basis. 

Any dispute concerning the taking of leave in lieu 
of the rostered days off will be referred to a meeting 
of the employer and the Union concerned. 

Should an employee be required to work during 
such periods of leave no overtime will be paid and 
the employee by agreement with the employer will 
be re-rostered off duty at a mutually convenient 
period. 

(5) The following trade-offs shall apply: 
(a) There shall be no afternoon tea breaks. 
(b) Except where exceptionally dirty work has 

been performed no formal washing up 
time at the completion of the day's work 
shall apply. 

(c) In order to service students requiring tools 
from a store on the storeman's rostered 
day off, the employer may require another 
suitably qualified storeman to provide 
such service provided he is not engaged in 
servicing the requirements of students 
from his own store. 

WESTERN AUSTRALIAN ALCOHOL AND DRUG 
AUTHORITY ADMINISTRATIVE, CLERICAL 

AND GENERAL OFFICERS, SALARIES, 
ALLOWANCES AND CONDITIONS. 

Agreement No. 6 of 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 47 of 1986. 

Between the Civil Service Association of Western 
Australia Incorporated, Applicant and Western 
Australian Alcohol and Drug Authority, 
Respondent. 

Order. 
HAVING heard Mr K.H. Dodd on behalf of the Appli- 
cant and Mr G.C. Edwards on behalf of the Respondent, 
the Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 261 of 1986, dated 23 July 1986, have been complied 
with, and by consent, hereby orders — 

That the Western Australian Alcohol and Drug 
Authority Administrative, Clerical and General 
Officers, Salaries, Allowances and Conditions 
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Agreement No. 6 of 1984 as amended, be further 
amended in accordance with the following Schedule 
with effect on and from 16 May 1986. 

Dated at Perth this 11th day of February 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
Clause 6.—Hours of Duty: Delete this clause and 

insert in lieu thereof:— 
6.—Hours of Duty. 

(a) The ordinary hours of attendance at work to 
be observed by officers shall be 37.5 per week to be 
worked between the hours of 8.15 a.m. and 4.30 
p.m. on five days per week, Monday to Friday, with 
a break of 45 minutes for luncheon. 

Provided that the Authority by written 
instruction may vary the time of attendance because 
of the circumstances of public business or because 
of the nature of the duties of an officer or class of 
officer. The Association shall be supplied with a 
copy of such instruction on request. 

Provided also that where hours are so varied they 
shall not prescribe ordinary working hours in excess 
of 37.5 in a week, subject to subclause (2) hereof. 

(b) (i) By agreement between the Authority and 
the Association the hours of attendance of 
an officer may be varied so that the hours 
of an officer may be varied so that the 
hours of attendance shall not exceed an 
average, 75 hours per fortnight, over a 
nominated 12 week period. The hours of 
attendance shall be worked in accordance 
with an agreed roster. 

(ii) The roster may allow the hours of 
attendance to be worked by way of shifts 
for which payment shall be a 
proportionate amount of the rate provided 
by subclause (2) (b) of Clause 8.— 
Allowances of this Agreement as the 
number of hours worked in the shift bears 
to 7.5. 

(iii) The Overtime provisions prescribed by 
Clause 8.—Allowances shall only apply to 
hours worked beyond the rostered hours. 

AWARDS/AGREEMENTS — 
Application for variation — 

no variation resulting — 

CLERKS (Credit and Finance Establishments). 
Award No. 16 of 1952. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 98 of 1985. 

Between Perth Building Society and Others, Applicants 
and the Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 

the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 31st day of March 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

DEPARTMENT OF COMMUNITY WELFARE 
INSTITUTION OFFICERS ALLOWANCES 

AND CONDITIONS. 
Award No. 3 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 32 of 1986. 

Between the Civil Service Association of Western 
Australia (Inc), Applicant and the Hon Minister for 
Community Services, Respondent. 

Order. 
HAVING heard Mrs J. Drimatis on behalf of the Appli- 
cant and Mr J. Flood on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, hereby orders — 

That the application be dismissed. 

Dated at Perth this 8th day of October 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

IRON ORE PRODUCTION AND PROCESSING 
(Mt Newman Mining Co Pty Ltd). 

Award No. A29 of 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1159 of 1986. 

Between Mt Newman Mining Co Pty Limited, Applicant 
and the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers 
and Others, Respondents. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 7th day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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PUBLIC AUTHORITIES SALARIES. 
Award No. PSA A3 of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 59 of 1986. 

Between the State Government Insurance Commission, 
Applicant and the Civil Service Association of 
Western Australia (Inc), Respondent. 

Order. 
HAVING heard Mr J. Miller on behalf of the Applicant 
and Mr K. Dodd on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 11th day of February 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

SALT PRODUCTION AND PROCESSING 
DAMPIER SALT (Operation) PTY LTD — 

DAMPIER AND LAKE McLEOD. 
Award No. A12 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1292 of 1986. 

Between Dampier Salt (Operations) Pty Ltd, Applicant 
and Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Respondent. 

Order. 
WHEREAS today the applicant sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 6th day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

SALT PRODUCTION AND PROCESSING 
DAMPIER SALT (OPERATIONS) PTY LTD — 

DAMPIER AND LAKE MCLEOD. 
Award No. A12 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 415 of 1987. 

Between Dampier Salt (Operations) Pty Ltd, Applicant 
and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, 
Respondents. 

67 W.A.I.G. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 24th day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

SHOP AND WAREHOUSE 
(Wholesale and Retail Establishments) STATE. 

Award No. 32 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. 711 and 712 of 1986. 

Between Pharmacy 777 and Others, Applicants and the 
Shop, Distributive and Allied Employees' 
Association of Western Australia and Salaried 
Pharmacists' Association Western Australian 
Union of Workers, Respondents. 

Before Mr Commissioner O.K. Salmon. 
The 7th day of November 1986. 

Mr R.H. Gifford on behalf of the Applicants. 
Mr T.M. Bishop and Mr J.D. Kirwan on behalf of the 

Respondents. 

Reasons for Decision. 
THE COMMISSIONER: These are applications by 
Pharmacy 111 and others for orders under which certain 
conditions of employment will apply to new employees in 
pharmacies operated by members of the Night Chemists' 
Association, notwithstanding that these conditions 
would be contrary to the terms of the Shop and 
Warehouse (Wholesale and Retail Establishments) State 
Award 1977, and the Retail Pharmacists Award 1966. 

Although not identical, the orders sought are similar in 
substance and it will suffice for the purpose of these 
reasons if I set out the claim in No. 711 of 1986 which 
concerns the Wholesale and Retail Establishments area. 
It is in these terms: 

Schedule. 
In lieu of the provisions contained in Clauses 7 (7) 

(a), 9 (1), 9 (4),-10 (1), 10 (3), 10 (6), 10 (8), 10 (9), 28 
Part III (5), 29 and 29A of the Shop and Warehouse 
(Wholesale and Retail Establishments) State Award 
1977 No. 32 of 1976 as amended, the following 
provisions shall apply to employees who, on or after 
the date of this Order, become employed by a 
pharmaceutical chemist who is, or is eligible to be, a 
member of the Night Chemists' Association and 
who is bound by the award in relation to that 
employment, namely: 

(1) (a) The ordinary hours of work shall be 38 per 
week to be worked between 8.00 a.m. and 11.00 
p.m. on any dayof the week. 

(b) No employee shall be required to work more 
than 12 ordinary hours, exclusive of meal periods, 
on any such day. 

(2) (a) Work performed in ordinary hours on 
Saturday or Sunday shall be payable at a loading of 
25 per cent, in addition to the ordinary rate pre- 
scribed by the award. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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(b) Work performed in ordinary hours between 
6.00 p.m. and 11.00 p.m. on Monday to Friday 
inclusive, shall be payable at a loading of 15 per 
cent, in addition to the ordinary rate prescribed by 
the award. 

(3) Overtime shall be payable in respect of time 
worked beyond 38 hours in any week at the rate of 
time and a half for the first 10 hours and double time 
thereafter. 

The applicants see support for their claims in the 
public interest factor and they point out that they are 
providing an essential service to the public by choosing to 
remain open during the course of evenings and 
weekends. Moreover, this trading is not a legislative 
requirement but something taken up by themselves 
because they believe there is an expectation in the 
community that a need will be satisfied. However, the 
applicants fear that this essential service is being 
inhibited by the level of penalty rates in operation and 
they believe relief in the form claimed is desirable, 
appropriate and fair in all of the circumstances. 

The respondent unions vigorously oppose the claims 
and they are joined by the Trades and Labor Council in 
their opposition. The respondents and the Council rely 
on the Commission's Wage Fixing Principles and they 
raise the point of no case to answer. 

Dealing first of all with the subject of public interest, I 
think the best and fairest way to determine this issue is to 
accept that the applicants' case in this respect is one of 
substance and then, because the wage fixing principles 
are also a matter of public interest, enquire where the 
balance of substantial merit lies. I observe at the outset 
that this balance is determined on a preponderance of 
probabilities. 

As a member of the Commission in Court Session in 
application No. 888 of 1986 (not yet reported), I said that 
the wage fixing principles raise the public interest as an 
issue because they are part and parcel of the Commis- 
sion's policy in its general administration of industrial 
relations throughout the State and this policy can be 
destabilised by allowing changes to conditions which are 
likely to raise serious doubts about it efficacy and 
fairness in all cases. I adhere to these views; and I must 
say that while I accept that the applicant may raise the 
public interest in support of its own cause, it is a hopeful 
submission indeed, given the weight of the public interest 
factor contained in the principles. 

Essentially, the applicants argument is one concerning 
capacity to pay the wages bill incurred by utilising the 
number of employees considered necessary to provide a 
public service during extended trading hours. I have 
already accepted that there is some substance in this 
argument, however, I do not think it is an argument of 
sufficient strength to carry the day because the support- 
ing testimony was presented in the most general terms 
providing no means of comparing wage costs, profits and 
the proposed remedies with any reasonable degree of 
certainty. 

It was also said on behalf of the applicant that the 
wage fixing principles would not be breached should the 
claims be granted, because the lower rates proposed 
would apply to new employees only. The converse of this 
proposition is that the wage fixing principles would not 
be breached if higher wages were claimed and prescribed 
for new employees in sections of the industry where 
trading is unusually bouyant and profits are high. 
Neither employers or employees or their organisations 
could reasonbly be expected to accept these propositions 
as workable. The adoption of either by the Commission 
would be fraught with danger and not likely to be in the 
interests of anyone. 

There is a fundamental principle involved in this part 
of the applicants' argument which limits discrimination 
in respect of different terms and conditions of employ- 
ment as between employees of the same employer to 
cases of justifiable discrimination due to the inherent 
requirements of the work performed. The relevant 

convention of the international labour organisation on 
this principle has been ratified by the Australian 
Government and it is the justification and basis for 
recent State legislation. I do not think it would be in the 
public interest to disregard the general trend of policy 
indicated by the developments to which I refer. It follows 
that the principle of non-discrimination has an important 
role in my rejection of the applicants' submission. 

As to employees advantage, one of two factors 
mentioned in the de facto wage fixing principle, what I 
said in application No. 888 of 1986 applies generally in 
the present case. Furthermore, the non-discrimination 
principle is also highly relevant in connection with 
employee advantages. Moreover, I have it in mind that 
the Australian Conciliation and Arbitration Commission 
is about to commence hearing a case which is most likely 
to be of crucial importance in future wage fixing policy in 
Western Australia. I think it would be unwise to hear the 
applicants' full case in these circumstances. 

My decision will be that both applications be 
dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 711 of 1986. 

Between Pharmacy 777 and Others, Applicants and the 
Shop, Distributive and Allied Employees' 
Association of Western Australia, Respondent. 

Order. 
HAVING heard Mr R.H. Gifford on behalf of 
Pharmacy 777 and Others and Mr T.M. Bishop on behalf 
of the Shop, Distributive and Allied Employees' 
Association of Western Australia and also on behalf of 
the Trades and Labor Council of Western Australia, 
intervening, I the undersigned member of the Western 
Australian Industrial Relations Commission, pursuant 
to the powers conferred on me by the Industrial 
Relations Act 1979, do hereby order — 

That the claim in Application No. 711 of 1986 be 
dismissed. 

Dated at Perth this 20th day of November 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 712 of 1986. 

Between Pharmacy 777 and Others, Applicants and 
Salaried Pharmacists' Association Western 
Australian Union of Workers, Respondent. 

Order. 
HAVING heard Mr R.H. Gifford on behalf of 
Pharmacy 111 and Others and Mr J.D. Kirwan (and with 
him Mr S.G. Ellis) on behalf of the Salaried Pharmacists' 
Association of Western Australian Union of Workers, 
and Mr T.M. Bishop on behalf of the Trades and Labor 
Council of Western Australia, intervening, I the 
undersigned member of the Western Australian 
Industrial Relations Commission, pursuant to the 
powers conferred on me by the Industrial Relations Act 
1979, do hereby order — 

That the claim in Application No. 712 of 1986 be 
dismissed. 

Dated at Perth this 20th day of November 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 
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A WARDS/ACRE EME NTS — 
Interpretation of — 

CLIFFS ROBE RIVER IRON ASSOCIATES 
IRON ORE PRODUCTION AND PROCESSING. 

Agreement No. 10 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1331 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, Applicants 
and Robe River Iron Associates, Respondent. 

Before Commissioner S.A. Kennedy. 
The 24th day of December 1986. 

Mr D. Stone (of Counsel) appeared on behalf of the 
Applicants. 

Mr H. Dixon (of Counsel) appeared on behalf of the 
Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is an application by the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia; Australian Workers' Union West 
Australian Branch, Industrial Union of Workers; 
Electrical Trades Union of Workers of Australia (West 
Australian Branch), Perth; the Federated Engine 
Drivers' and Firemen's Union of Workers of Western 
Australia; the Western Australian Carpenters and 
Joiners, Bricklayers and Stoneworkers Industrial Union 
of Workers; the Plumbers and Gasfitters Employees 
Union of Australia, West Australian Branch, Industrial 
Union of Workers; and the Operative Painters and 
Decorators Union of Australia, West Australian Branch, 
Union of Workers for interpretation of an agreement 
pursuant to section 46 of the Industrial Relations Act 
1979 (the Act). 

The agreement in question is Industrial Agreement 
No. 10 of 1979, the full title of which is the Cliffs Robe 
River Iron Associates Iron Ore Production and 
Processing Agreement 1979 (the Agreement). 

The respondents in this case are Robe River Iron 
Associates. 

The applicants ask the Commission for: 
(i) A declaration of the true interpretation of 

Industrial Agreement No. 10 of 1979 in the 
particulars set out in the Schedule attached to 
the application. 

(ii) So far as is necessary so to do, an order 
pursuant to section 46 (1) (b) to vary the Agree- 
ment to remedy any defect which may be found 
therein or to give fuller effect thereto. 

(iii) So far as is necessary, a determination pursuant 
to Clause 6 (9) of the Agreement, that any 
employee of the Respondent who withdrew his 
labour on account of industrial dispute (and 
maintained his withdrawal of labour for seven 
days) did not abandon his employment. 

The statement accompanying the application pursuant 
to regulation 14 (1) of the Industrial Relations 
Commission Regulations 1985 is in the following terms: 

(1) The matter for interpretation arises under 
Industrial Agreement No. 10 of 1979, Clause 6 (9), 
Clause 21 (4) (c), Clause 23 and Schedule 1 (6), Clause 33, 
Clause 23 and Schedule 1 (6). 

(2) The applicant's particulars giving rise to this 
application are stated shortly as follows: 

(a) on 16 December 1986, as the culmination of a 
series of actions by the Respondent which the 
Applicants contend were harsh and oppressive, 
the workforce at the Respondent's Cape 

Lambert and Pannawonica operations 
withdrew its labour on account of industrial 
dispute. 

(b) On 18 December 1986, the Respondent 
circulated a letter to its workforce, a copy of 
which is appended. 

(c) The letter contended that, by virtue of Clause 6 
(9) of Industrial Agreement No. 10 of 1979 (the 
Agreement), members of the workforce who 
continued to withdraw their labour after 23 
December 1986, would be deemed to have 
abandoned their "employment with the 
company of (their) own free will". 

(d) The letter also contended that: 
You should in any event be aware that 

your absence will be regarded as having 
broken your continuity of service for the 
calculation of long service leave and 
service pay entitlements and where 
appropriate annual leave through your 
present strike action. 

(3) The Applicants say:— 
(a) That Clause 6 (9) of the Agreement does not, 

on its true interpretation, deem an employee 
who is known to his employer to have with- 
drawn his labour as a consequence of an 
industrial dispute, to have abandoned his 
employment should that withdrawal of labour 
last a week or longer; 

(b) That Clause 21 (4) (c) of the Agreement 
("annual leave") provides that: 

. . . absence due to strikes or stand- 
downs will not affect the anniversary date 
when calculating the entitlement to annual 
leave under this clause, 

and accordingly on a true interpretation that 
clause prevents a break in continuity of service 
by virtue of the present absence on strike 
(withdrawal of labour) when calculating 
entitlement to annual leave; 

(c) That Clause 23, Schedule 1 (6) (e), (Long 
Service Leave), provides: 

(6) Service shall be deemed to be 
continuous notwithstanding . . . 

(e) any absence from duty arising 
directly or indirectly from an industrial 
dispute if the worker returns to work in 
accordance with the terms of settlement of 
the dispute; 

and that accordingly on a true interpretation 
that clause prevents a break in continuity of 
service by virtue of the present absence on 
strike (withdrawal of labour) when calculating 
entitlement to long service leave under 
Schedule 1; 

(d) That Clause 33.—Service Payments adopts the 
definition of "continuous service" in Schedule 
1, and that accordingly on a true interpretation, 
that clause prevents a break in continuity of 
service by virtue of the present absence on 
strike (withdrawal of labour) when calculating 
entitlement to service payments under Clause 
33. 

(4) The matter enumerated in Clause 3 hereof are the 
questions for interpretation. 

(5) In any event (but only insofar as it is necessary so to 
do), the applicants seek a determination that the work- 
force have not, by withdrawing their labour on account 
of industrial dispute from 16 December 1986, abandoned 
their employment. 

At the outset of proceedings Mr Dixon, for the 
respondent, questioned the jurisdictional right of the 
Commission to hear this application on the grounds that 
section 46(5) of the Act precluded an interpretation of an 
industrial agreement. Having regard for the submissions 
of both parties on the question I ruled in the course of 
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proceedings that the Commission did have jurisdiction 
under the Act to hear an application for interpretation of 
an industrial agreement registered in this Commission. 

A further ruling was made by me during the 
proceedings, having regard for all before me at the time, 
I concluded that the application is, in substance, in two 
parts. One part goes to the question of interpretation of 
Industrial Agreement No. 10 of 1979. The other part 
goes to questions of fact as to an existing industrial 
dispute between parties to these proceedings, and 
questions of merit arising. It ispertinent to note at this 
point that this application was listed for hearing very 
shortly after it was filed in the Commission. Having 
regard for this and submissions before me I concluded 
that the circumstances warranted a division of the 
application matter. Accordingly I ruled that that part of 
the application which went to the existing industrial 
dispute would be the subject of another and later hearing 
which could proceed to determination. Thereby the 
matter for consideration by the Commission in this 
instance is confined to questions of interpretation of 
Industrial Agreement No. 10 of 1979. In that event I have 
concluded that the respondent has not been disadvan- 
taged by the shortness of the notice of hearing. 

The case for the respondent was short and to the point. 

With regard to Clause 6(9) of the Agreement the 
respondent contended that there is no ambiguity and 
thereby no need giving rise to an interpretation; that the 
clause provides that the state of absence of an employee 
from work for one week without the approval of his 
employer invokes, without exception, the deeming 
provision that he has abandoned such employment; that 
the onus is thereby on such employee to satisfy the 
employer as to the circumstances of such absence if 
employment is to resume; and that the deemed 
abandonment of employment is only constituted 
otherwise with the agreement of the employer or, in the 
event of dispute, by determination of the Commission. 
Mr Dixon also submitted, inter alia, that to interpret the 
clause as precluding those employees absent from work 
as a result of an industrial dispute from being deemed to 
have abandoned their employment would mean the 
creation of an artificial distinction. 

With regard to the other clauses cited in the 
application, Mr Dixon contended that these were not in 
issue; that in raising these clauses in the context of the 
current industrial dispute the applicants were seeking to 
have the Commission usurp the enforcement powers of 
the Industrial Magistrate pursuant to section 83 of the 
Act; and that the applicants were seeking to have the 
Commission interpret a document constructed by the 
respondent in the context of the Agreement rather than a 
true interpretation of the Agreement. 

The case for the applicants may be briefly stated. 
Events in the industrial dispute between the parties has 

led to grave concern within the respondent's workforce 
as to the respondent's interpretation of provisions of the 
Agreement and this had caused the application to be filed 
to ascertain a true interpretation of these. I accept that 
there is grave concern among the workforce as to the 
interpretation of the Agreement. That is, in my view, 
sufficient reason to expeditiously list the matter for 
hearing. That is the extent of consideration of that aspect 
in this matter. The applicants submitted that an inter- 
pretation should be done by considering the document as 
a whole, by reference to the ordinary meaning of the 
language used in the light of relevant customs and 
working conditions and, where necessary, by reference 
to the intent of the parties and the interpretation given to 
the Agreement by the parties over time. 

With regard to Clause 6(9) the applicants contended 
that absence from work should not be construed to 
include absence due to strikes for the purpose of deemed 
abandonment of employment because the two are alien; 
that in the event of any ambiguity, a deeming clause 
should not be applied to produce an unjust, anomalous 
or absurd result. 

The principles to be applied in interpreting industrial 
agreements are the same principles as are applied in the 
Courts of Law for the constructions of statutes. 
Applying those principles, the meaning of a provision in 
an industrial agreement is to be obtained by considering 
the part and the terms of the industrial agreement as a 
whole. It is appropriate to look to extrinsic material to 
qualify the meaning of provisions in an industrial 
agreement only if the terms of the provision are 
ambiguous. 

In my view, the questions raised for interpretation by 
the applicants in (2), (3) and (4) of Clause 3 of the 
schedule as filed with this application are not properly 
matters for interpretation by the Commission under 
section 46 of the Act because they go to specific 
circumstances of a current industrial dispute. 

That is not the case with regard to the question for 
interpretation raised in (1) of Clause 3 of that schedule. 
The question posed for interpretation in that instance 
concerns Clause 6(9) of the Agreement. 

In arriving at what I consider to be the true 
interpretation of Clause 6(9) of the Agreement I have 
applied the usual principles. In particular I have 
considered the clause in the context of the whole 
document. A number of aspects considered in process 
gave cause to the view that Clause 6(9) is ambiguous. The 
most significant of these concern Clause 21.—Annual 
Leave and Clause 23.—Long Service Leave. 

A study of these clauses leads me to conclude that an 
absence from employment due to strikes is to be 
construed separate to and distinct from absences from 
work without a reason known to the employer. 

Subclause (1) of Clause 21.—Annual Leave states: 
(1) Except as hereinafter provided, a period of 

five consecutive weeks' leave with payment of wages 
as hereinafter prescribed, shall be allowed annually 
to a worker by his employer after a period of 12 
months' continuous service. 

(My emphasis.) 

In my view it is an express provision that the terms on 
which the entitlement to annual leave is erected is 
contained within the total clause. It is specific and allows 
of no reference or subjection to other, either general or 
specific, clauses in the Agreement. 

Subclause (4)(c) of Clause 21 is relevant. It states:— 
(4) Time during which a worker is absent from 

work shall count for the purpose of determining his 
right to annual leave if and only if: 

(c) on the understanding that an absenteeism 
procedure will be discussed with union 
representatives to control absenteeism, it is agreed 
that unauthorised absences, or absences due to 
strikes or stand downs will not affect the anniversary 
date when calculating the entitlement to annual 
leave under this clause. 

(My emphasis.) 
There is a clear distinction in this subclause between 

absences due to strikes and what may be categorised as 
unauthorised absences from employment, the reason for 
which is not specified. 

Clause 23.—Long Service Leave provides that the 
terms of that entitlement are established in Schedule 1 of 
the Agreement. 

Clause 1 of Schedule 1, which is under the subheading 
"Right to Leave" states that:— 

A worker shall, as herein provided, be entitled to 
leave with pay in respect of long service. 

(My emphasis.) 
In my view the terms of the entitlement to long service 

leave are thereby explicitly prescribed in this clause. 
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Clause 6(e) and 6(1) of Schedule 1 state:— 
(6) Service shall be deemed to be continuous 

notwithstanding:— 

(e) Any absence from duty arising directly or 
indirectly from an industrial dispute if the worker 
returns to work in accordance with the terms of 
settlement of the dispute; 

(i) Any absence from duty after the date of this 
award by reason of any cause not specified in this 
schedule unless the employer, during the absence or 
within 14 days of the termination of the absence, 
notifies the worker in writing that such absence will 
be regarded as having broken the continuity of 
service, which notice may be given by delivery to the 
worker personally or by posting it by registered mail 
to his last recorded address, in which case it shall be 
deemed to have reached him in due course of post; 

By virtue of subclause (5) of Clause 33.—Service 
Payments, the same provision in Clause 6 of Schedule 1 
apply for the purposes of the terms of the entitlement to 
service payments. 

Again, the provisions of the Agreement in this regard 
make a clear distinction between absences from 
employment due to an industrial dispute and absence 
from employment for an unspecified cause in the 
establishment of entitlements under the contract of 
employment. 

In my view there is sufficient in a reading of the 
Agreement as a whole to raise the question of ambiguity 
in the case of Clause 6.—Contract of Service, subclause 
(9). 

Matters of custom and usage are therefore relevant. 
The evidence before the Commission is that the parties to 
this Agreement have, to this point, interpreted Clause 
6(9) of the Agreement to mean that an employee who was 
absent from work without the approval of the employer, 
and without a reason known to the employer, for a 
preiod of one week was deemed to have abandoned his 
employment. It follows that an employee who was absent 
from work as a result of strike action which is known to 
the employer does not fall within the clause. The 
evidence is that the parties to the Agreement have not at 
any stage to date invoked Clause 6(9) so that an employee 
absent from work for one week because of a strike is 
deemed to have abandoned his employment. 

There is further evidence before the Commission that 
this interpretation of the same or substantially the same 
provision in other awards and agreements of this 
Commission applying in the industry in question is 
common. I am unaware of any exception. Nor am I 
aware of any intent or attempt in the industry at any 
stage prior to this hearing to interpret such clauses 
differently. 

I find that Clause 6(9) of the Agreement has no 
application to employees absent from work as a result of 
an industrial dispute. In so finding I have concluded that 
to interpret the clause in this way is not to create an 
artificial distinction at all but is a reflection of the true 
intent of the clause, the reality of the parties' 
understanding and application of the clause over a 
significant period of time and is in harmony with the 
Agreement as a whole. 

67 W.A.I.G. 

GRAIN HANDLING MAINTENANCE WORKERS. 
Award No. C477 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 31 of 1987. 

Between Co-Operative Bulk Handling Limited, Appli- 
cant and Amalgamated Metal Workers and Ship- 
wrights Union of Western Australia, Respondent. 

Before Mr Commissioner I.E. Gregor. 
The 26th day of February 1987. 

Mr M. Borlase appeared for the Applicant. 
Mr B. Davey appeared for the Respondent. 

Reasons for Decision. 

THE COMMISSIONER: The Applicant seeks, pursuant 
to section 46 of the Industrial Relations Act 1979, a 
declaration of the true interpretation of that part of the 
Grain Handling Maintenance Workers Award No. C477 
of 1979 contained in Clause 12.—Shiftwork, subclause 
(4). 

Schedule A to the application describes the circum- 
stances which give rise to these proceedings in the 
following terms:— 

The background to the application for interpre- 
tation is that the Company, Co-operative Bulk 
Handling Limited has two main categories of 
employees involved in operations. 

1. Plant Operators who are the majority of 
employees. Under their Award they are entitled to 
55 per cent loading for sporadic evening and night 
shift duties. 

2. Maintenance Workers covered by the Grain 
Handling Maintenance Workers Award No. C477 
of 1979 whose shift loadings are paid as per the 
subclause above. 

The following work arrangements exist at the 
Albany Terminal. 

Day Evening Night 
Shift Shift Shift 
Payment Payment Payment 

Plant Day shift No evening Night shift 
Operators: plus shift worked with 55 per cent 

overtime by Plant loading 
Operators 

Maintenance Day shift Evening shift Night shift 
Workers: only with 25 per with 55 per 

cent loading cent loading 
The Maintenance Workers claim those working 

evening shift are entitled to the evening shift loading 
of the Plant Operators (55 per cent). 

The Company maintains Maintenance Workers 
working evening shift when Plant Operators are not 
present are not entitled to 55 per cent shift loading 
but rather 25 per cent shift loading as a true inter- 
pretation of the Award. 

The question posed is in the following terms:— 
Does Clause 12 (4) create the right to payment for 

a different shift loading than otherwise provided for 
when employees working under the Grain Handling 
Maintenance Award are working a particular shift 
and the other employees in the establishment who 
have provision for that different shift loading under 
their own award are not working that shift? 

The method by which the parties approached their 
arguments in this case was indicative of an incorrect 
perception of the burdens carried by them. In that event 
there is need that this Decision address the principles in 
more detail than usual. 

The principles of interpretation are set out in Reasons 
for Decision of the Full Bench in matter No. 192 of 1983 
of 31 May 1983, and which provide:— 

The proper approach to interpretation of awards 
is well settled and we adopt the following observa- 
tions which express endorsement of that approach. 
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. . . speaking generally, awards are to be inter- 
preted as any other enactment is interpreted. They 
lay down the law effecting employers and employees 
in their relations as such, and they have to be obeyed 
to the same extent as any other statutory enactment. 
But at the same time, it must be remembered that 
awards are made for the various industries in the line 
of customs and working conditions of each 
industry, and they frequently result, as this award in 
fact did, from an agreement between parties, 
couched in terms intelligible to themselves but often 
framed without the careful attention to form and 
draftsmanship which one expects to find in an Act 
of Parliament. I think, therefore, in construing an 
award, one must always be careful to avoid a too 
literal adherence to the strict technical meaning of 
words, and must view the matter broadly, and after 
giving consideration and weight to every part of the 
award, endeavour to give it a meaning consistent 
with the general intention of the parties to be 
gathered from the whole award. [A. Bond and Co. 
Ltd (In Liquidation) v. McKenzie (1929) AR 499 per 
Street J. at 503 and 504.] 

When the meaning of language, read in it's 
ordinary and natural sense, is obtained it is not 
necessary or indeed permissable to look at the 
intention of the parties [see Amalgamated Society of 
Engineers v. Adelaide Steamship Co Ltd 28 CLR 
129 per Higgins J. at 162; and Australian Workers' 
Union v. Abbey (1939) 40 CAR 494; and Collie 
Miners Union v. Amalgamated Collieries WA Ltd 4 
WAIG 179 at 180]. 

It has also been held that: 
The rule is that words used by the legislature 

should be given their plain and natural meaning 
unless it is manifest from the general scope and 
intention of the statute that injustice and absurdity 
would result from so construing them (per Jervis 
C.J. in Matterson v. Hart 31 CLR 290 at 294). 
and 

It is my opinion, a sound rule of statutory 
construction that a meaning of the language 
employed by the legislature which would produce an 
unjust and capriscious result is to be avoided (130 
CLR 321 at 331). 

It is also relevant to refer to the decision in appeals No. 
4 and 6 of 1984 in the Western Australian Industrial 
Appeal Court in a matter of an appeal from a decision of 
the Full Bench given in matters No. 164 of 1984 and 165 
of 1985 dated 22 May 1984 between North West Beef 
Industry Ltd, First Appellant and Derby Meat 
Processing Co Ltd, Second Appellant and West 
Australian Branch, Australian Meat Industrial 
Employees Union, Industrial Union of Workers, Perth 
Respondent (64 WAIG 2124) where in the decision of 
Olney J. at page 2133 the following observations occur: 

If the case be that the correct approach to the 
interpretation of an industrial award is to read the 
document itself and to give the words used their 
ordinary common sense English meaning (see 
Jackson J. in United Furniture Trades Industrial 
Union v. Dale Manufacturing Co Pty Ltd, 30 
WAIG 539 at p. 540) then the first task in every case 
will be to determine whether the words used are 
capable in their ordinary sense of having 
unambiguous meaning. If that question is answered 
in the affirmative then the further consideration of 
the expressed or supposed intention of the award 
making Tribunal does not fall to be considered. The 
majority of the Full Bench in this case took that view 
when they said: 

In my opinion the majority of the Full Bench has 
correctly stated the basic principle to be applied in 
the interpretation of industrial awards . . . 

In their submissions both parties gave only cursory 
attention to the meaning of the language to be 
interpreted in its ordinary natural sense. Instead by 
reference to history they attempted to construct a 
meaning by describing past practice. That approach is 
not necessary in this instance nor is it in accordance with 
the principles espoused in the cases to which I have above 
referred. By application of the principles the words in the 
subclause are capable of unambiguous interpretation 
according to their plain meaning and there is no need to 
seek extrinsic aids. 

The wording of the subject clause where applicable is 
as follows:— 

12.—Shift Work. 
(1) . . . 
(2) . . . 
(3) . . . 
(4) A shift employee when on afternoon shift or 

night shift, shall be paid, for such shift, 25 per cent 
more than his ordinary rate prescribed by this 
Award. Provided that, when an employee works 
sporadic afternoon shifts or sporadic night shifts in 
an establishment in which the majority of employees 
working such shifts are not subject to this Award, 
the provisions of this subclause do not apply and 
any employee to whom this Award applies shaU be 
entitled to the shift loading, if any, which may be 
prescribed for the aforesaid majority. 

The scheme of the clause recognises the existence of 
two separate and distinct circumstances under which 
shift work might occur. In the first sentence orthodox 
shift work is contemplated and a rate of 25 per cent more 
than ordinary rates is prescribed for it. There follows a 
proviso which deals with another type of shift work 
which is not orthodox or regular, it is sporadic, that is, 
"occurring only here and there, separate, scattered". In 
circumstances where that occurs and the majority of 
employees are not subject to Grain Handling 
Maintenance Workers Award No. C477 of 1979, no rate 
is fixed and the employee is entitled to be paid the same 
shift loading as the majority of workers on the shift 
receive, if any. 

In the circumstances described in this case 
maintenance workers have worked an evening shift when 
no other employees were working shift work. On 
occasions such as this the proviso has no effect and 
payment at the rate prescribed in the first sentence of 
Clause 12 (4) must be made. 

On this interpretation the question posed is answered 
on the negative and I so declare. The allegation by the 
respondent that workers under a Federal Award are 
receiving overtime payments when working concurrent 
with an evening shift does not necessarily mean that there 
is any defect in the Grain Handling Maintenance 
Workers Award of the nature contemplated in section 46 
(1) (b) of the Industrial Relations Act 1979. Arguments 
of comparative earnings are inappropriate in 
proceedings such as this and the respondent should be 
aware that if it believes that there is injustice in the 
present practices adopted at Albany by the applicant, the 
issue should be subject to conciliation between the 
parties. If a dispute remains after conciliation then the 
matter can be referred to the appropriate tribunal. 

It is now trite law that when the meaning of 
language read in its ordinary natural sense is 
obtained it is not necessary or indeed 
permissable to look at the intention of the 
parties. 
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MEAT INDUSTRY (North West Abattoirs). 
Award No. 18 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 515 of 1986. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Derby Meat 
Processing Co Ltd, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 23rd day of February 1987. 

Mr J. Gerritsen and with him Mr E. Avery appeared 
for the Applicant. 

Mr P. Momber (of Counsel) appeared for the 
Respondent. 

Reasons for Decision. 
THE COMMISSIONER: The Applicant seeks, pursuant 
to section 46 of the Industrial Relations Act 1979, a 
declaration of the true interpretation of those parts of the 
Meat Industry (North West Abattoirs) Award No. 18 of 
1981 (61 WAIG 1209) as varied, contained in Clause 9.— 
Guarantee and in particular in subclause (1) (b) of that 
clause. 

The facts, and the parties' view on the implications 
arising from those facts, are described in the schedule to 
the application as follows:— 

(1) On 6 May 1985 slaughtering began at Broome 
and on 7 May boning began. 

(2) On Thursday 19 September 1985 Demco 
management stood the works down due to 
unavailability of cattle. The whole works was stood 
down. 

(3) Although there was product for the boning 
room on Thursday 19 the boning room workers 
agreed with the company to be stood down on the 
Thursday and hold the product over the following 
day. This was done in order that the stand down was 
total across the works to avoid the company having 
to run the plant for two days with partial stand 
downs. For example without the agreement the 
power house, freezers and by products would have 
to continue operatoring on both days. The Union 
indicated that although they were prepared to help 
the company avoid the problem they were not pre- 
pared to accept non payment and furthermore the 
Union would pursue payment for the day. 

(4) All workers at Broome were contracted for a 
minimum period of 16 weeks pursuant to Clause 9 
(1) (a). 

(5) The workers were not informed by the 
company of any required maximum period. 

(6) Pursuant to Clause 9 (2) however workers 
have to undertake to work for a guaranteed 
maximum period of up to 24 weeks. 

(7) The company pursuant to Clause 7 (a) have to 
give two weeks' notice of the expiration of the 
guaranteed maximum period. The company never 
gave such notice prior to Thursday 19 September. 

(8) The Union lodged Conference 434/85 in order 
to resolve the matter. C434/85 was held on 18 
October 1985 without resolving the disputes. 
Subsequent talks between MATFA, Demco and the 
AMIEU failed to resolve the issue. 

(9) It is the Union's view that the stand down 
occurred within the guarantee contract period 
pursuant to Clause 9 (2) and 9 (1) (b) and given that 
Clause 30.—Breakdowns is subject to 9 (1) (b) then 
the award provides for employees to be paid for any 
day not usefully employed if that day falls before the 
expiration of the guarantee period. 

(10) It is the company's view that they only have 
to pay for any day not usefully employed if that day 

falls before the expiration of the minimum 16 week 
period provided for in Clause 9 (1) (a) and that any 
day after the expiration of the minimum 16 week 
guarantee is subject to Clause 30 which provides for 
the company not to pay for any day for which 
workers cannot be usefully employed. 

The question then posed by the Applicant is in the 
following terms:— 

If the company require an employee to work a 
guaranteed maximum period pursuant to clause 9 
(2) and 

The company stand down employees on any day 
between the expiry of the 16 weeks minimum 
guaranteed period in Clause 9 (1) (a) and the expiry 
of the maximum guaranteed period pursuant to 
Clause 9 (2) 

Does the guaranteed period in Clause 9 (1) (b) 
apply so that the company is required to pay 
employees so stood down? 

The principles to be applied in interpretation of 
industrial awards have been well established in this 
jurisdiction and need be no further canvassed now other 
than to refer to the decision in Appeals No. 4 and 6 of 
1984 in the Western Australian Industrial Appeal Court 
in the matter of an appeal from a decision of the Full 
Bench given matters numbered 164 of 1984 and 165 of 
1984 dated 22 May 1984. Between Norwest Beef 
Industries Limited, First Appellant, and Derby Meat 
Processing Co Ltd, Second Appellant, and West 
Australian BRanch, Australasian Meat Industry 
Employees' Union, Industrial Union of Workers, Perth, 
Respondent (1984 64 WAIG 2124). At page 2123 Olney 
J. cites the approach to be taken thus: 

If the case be that the correct approach to the 
interpretation of an industrial award is to read the 
document itself and to give the words used their 
ordinary common sense English meaning (see 
Jackson J. in United Furniture Trades Industrial 
Union v. Dale Manufacturing Co Pty Ltd, 30 
WAIG 539 at p. 540) then the first task in every case 
will be to determine whether the words used are 
capable in their ordinary sense of having 
unambiguous meaning. If that question is answered 
in the affirmative then the further consideration of 
the expressed or supposed intention of the award 
making Tribunal does not fall to be considered. The 
majority of the Full Bench in this case took that view 
when they said: 

It is now trite law that when the meaning of 
language read in its ordinary natural sense is 
obtained it is not necessary or indeed 
permissable to look at the intention of the 
parties. 

In my opinion the majority of the Full Bench has 
correctly stated the basic principle to be applied in 
the interpretation of industrial awards . . . 

The clauses for examination by the Commission lack 
ambiguity, therefore there is no need or warrant to seek 
extrinsic aids to arrive at unambiguous interpretation 
according to plain meaning. For the purpose of this 
decision reference will be made to the following 
provisions of the award:'— 

7.—Terms of Employment. 

(1) The terms of contract of a seasonal employee 
shall be as is contained in the contract of employ- 
ment as provided in Clause 9.—Guarantee, 
provided however, that two weeks' notice shall be 
given by either party to coincide with the expiratioh 
of the guaranteed maximum period or such period 
thereafter if work continues longer than the 
guaranteed maximum. 

(2) . . . 
(3) . . . 
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9.—Guarantee. 
(1) The employer shall — 

(a) subject to the provisions of Clause 14.— 
Mixed Functions and Waiting Time at the 
establishment of Broome provide a 
minimum of 16 weeks' work and at the 
establishment at Derby a minimum of 14 
weeks' work, or such less periods as may 
be agreed between management and the 
union; 

(b) pay the employee for any period not 
required to work in any one week to make 
up the guarantee period. 

(2) The employee shall undertake to work for a 
guaranteed maximum period of up to 24 weeks at 
Broome and up to 22 weeks at Derby as agreed 
between the employee and the employer, subject to 
the provisions of Clause 7. —Terms of Employment, 
provided that by agreement between the employee 
and the employer after the commencement of the 
season, such maximum may be exceeded. 

(3) • • • 

30.—Breakdowns. 
Subject to the provisions of subclause (1) (b) of 

Clause 9.—Guarantee, the employer shall be 
entitled to deduct payment for any day or portion of 
a day upon which an employee cannot be usefully 
employed because of any strike by the union or 
unions affiliated with it or by the union or unions 
affiliated with it or by any other association or 
union or through the breakdown of the employer's 
machinery or any stoppage or work by any cause 
which in either case the employer cannot reasonably 
prevent. 

The unique seasonal nature of employment in the 
north west abattoirs covered by this award is recognised 
in the scheme of the contract collectively erected by the 
foregoing clauses. However, the crux of the arrangement 
is contained in Clause 9.—Guarantees, subclauses (1) 
and (2). By these subclauses the employer on the one part 
and the employee on the other are directed to provide 
two separate and distinct guarantees. Subclause (1) 
legislates that the employer provide a minimum period of 
work. For Broome the period is for 16 weeks and 
subclause (1) (b) protects the employees earnings for the 
whole of that period. Support for this interpretation can 
be found in Clause 30.—Breakdowns which is 
specifically estopped from operating during this period. 

Subclause (2) obliges the employee to make himself 
available for a specific period, which in the case of 
Broome is 24 weeks. It imposes no burden upon the 
employer other than to give notice of termination 
prescribed in Clause 7.—Terms of Employment and to 
negotiate an extension with the employee if it is desired 
that the maximum period be exceeded. There is no bar as 
is contained in subclause (1) to the operation of Clause 
30.—Breakdowns. 

It follows that Clause 9 (1) (b) cannot be invoked in the 
circumstances described in this case and the question is 
answered in the negative. 

At the start of proceedings Mr Gerritsen opposed the 
application by Counsel for the respondent for leave to 
appear. Leave was granted and it was indicated that 
reasons would be given in this decision. My view of 
totality of the submissions made by Mr Gerritsen is that 
there is little justification that I expound at length on the 
objection. I confine myself to the observation that 
section 31 (4) confers a discretionary power on the 
Commission to allow the appearance of legal 
practitioners if it is of the opinion that a question of law 
is likely to be raised. The formation of that opinion is a 
matter for the Commission itself and it matters not that 
an objecting party has a different view. 

RAC PATROLMAN'S. 
Award No. 19 of 1980. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 32 of 1987. 

Between RAC Patrolman's Association of WA, 
Applicant and Royal Automobile Club of WA 
(Incorporated), Respondent. 

Order. 
HAVING heard Mr K.J. Trainer on behalf of the 
applicant and Mr L.A. Jackson (of Counsel) and with 
him Mr J. Birman on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application is dismissed. 

Dated at Perth this 25th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

RAILWAY EMPLOYEES. 
Award No. 18 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 284(2) of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and 
Westrail, Respondent. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 18th day of March 1987. 

Mr J. Sharp-Collett on behalf of the applicant. 
Mr K.A. Baldwin on behalf of the respondent. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: Pursuant to section 
46 of the Act the Commission issued a declaration 
interpreting subclause (1) (d) of Clause 35 of the 
Railways Employees Award No. 18 of 1969. 

The parties were then directed to confer in light of the 
decision on wording changes to the subclause to effect 
the Commission's decision. In the result no agreement 
was reached and the matter was further heard on 23 
February 1987 when each party made submissions in 

support of their respective drafting proposals. 
The Union's proposal is that similar wording to that 

used in the Federal and State Metal Trades Awards 
should be incorporated whilst the respondent would add 
the following words to the existing clause — 

Unpaid absences of less than one day will not 
break a worker's continuity of acting in a higher 
capacity. 

This matter arises as earlier stated from an interpre- 
tation of the subclause and in those circumstances the 
union's wording would completely alter the subclause 
which I consider stretches section 46 too far. However, 
the respondent's proposal does not overcome the basic 
defect in the subclause. 

In the result the Commission considers the following 
wording overcomes the problem and preserves the 
intention of the clause intact — 

(d) Workers shall be paid for annual leave at their 
graded rates of pay when such annual leave is taken. 
Provided that if within two weeks before such 
annual leave is taken the employee is acting in a 
higher capacity and has done so for not less than two 
months the annual leave shall be paid for at the rate 
applicable to such higher capacity position. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 284(2) of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and 
Westrail, Respondent. 

Order. 
HAVING heard Mr J. Sharp-Collett on behalf of the 
applicant and Mr K.A. Baldwin on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Railways Employees Award 1969 Award 
No. 18 of 1969 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the date hereof. 

Dated at Perth this 18th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

Schedule. 
Clause 35.—Annual Leave and Holidays: Delete 

subclause (1) (d) and insert in lieu thereof: 
(d) Workers shall be paid for annual leave at their 

graded rates of pay when such annual leave is taken. 
Provided that if within two weeks before such 
annual leave is taken the employee is acting in a 
higher capacity and has done so for not less than two 
months the annual leave shall be paid for at the rate 
applicable to such higher capacity position. 

SHOP AND WAREHOUSE 
(Wholesale and Retail Establishments) STATE. 

Award No. 32 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44 (9) Interpretation of Award. 

Shop, Distributive and Allied Employees' Association 
of Western Australia and Coles-Myer Limited. 

Application No. CR763 of 1986. 

Wholesale and retail employees 
Wholesale and retail trade. 

Before Commissioner Salmon at Perth. 
The 23rd day of March 1987. 

Award Interpretation — Finishing Time — Meal Allow- 
ance — established by roster. 

THE COMMISSIONER: This is a matter referred 
pursuant to section 44 (9) of the Industrial Relations Act 
1979 concerning an interpretation of the Shop 
Warehouse (Wholesale and Retail Establishments) State 
Award 1977. 

The provision in question is Clause 12 (1) which said: 
When a worker is required to continue working 

after the usual finishing time for more than one hour 
he shall be paid $4.10 for the purpose of any meal 
required. 

Due to the enactment of the America's Cup Yacht 
Race (Shopping Hours) Act 1986, retailers were 
permitted to trade on Saturday afternoons. This meant 
that employees worked beyond the time that retail stores 
had closed on Saturdays around 12 midday, prior to this 
Act coming into force. Some retailers paid their 
employees meal allowances pursuant to Clause 12 (1) of 
the Award. Others did not pay their employees the 
allowance and the union asked the Commission to 
construe the Award so as to ensure that these retailers 
also pay their employees the allowances prescribed. 
Indeed it is the union's formal attitude that the words 
"usual finishing time" in Clause 12 (1) refer to the usual 
finishing time as determined by a workers' contract of 
employment as carried out within ordinary time. 

It was suggested for the respondents that the words 
"continue working after the usual finishing time" could 
contemplate the circumstances that arose during the 
period specified in the America's Cup Act. Bearing in 
mind that these words were included in Clause 9.—Meal 
Money of the Award when it issued in 1977 (57 WAIG 
1324 at 1330), I do not think that the suggestion can be 
seriously considered. Furthermore no manifest absurdity 
or injustice arises from the plain words used in the Award 
because the America's Cup Act came to pass and I am 
unable to see how that Act or the circumstances created 
by it play any part in the construction of the Award. 

In my opinion the words "usual finishing time" relate 
to workers rather than establishments. Workers finish 
their day's work while establishments or shops, close at 
the end of the day's trading. Furthermore, finishing 
times of employees must be specified by roster pursuant 
to Clause 10 and there is no doubt at all that rostered 
hours involve ordinary time only (see Clause 13.—Over- 
time subclause 2). 

Clause 10 of the Award is in these terms: 
Every employer shall post or cause to be posted 

and keep posted up in a conspicuous position in 
each shop, so as to be easily accessible to and easily 
read by every shop assistant employed therein. A 
roster written in the English language showing: 

(a) The name and sex of each worker bound 
by the Award. 

(b) The time on which each worker is required 
to commence and finish work on each day 
in each week and the time of the meal 
period; and in "Excepted shops" the 
roster shall also show the day in each week 
on which each worker is given and shall 
take the weekly half holiday and the time 
from which the half holiday shall be taken. 

(c) The particulars contained in such roster 
shall be in respect of the full week Monday 
to Saturday inclusive during which it is 
posted up and may be altered or varied 
only on account of the sickness or absence 
of a worker or by the inclusion of 
particulars in respect of casual workers. 

Clause 10 it will be seen binds every employer with 
respect to a roster concerning each worker; and Clauses 
10 (b) and 12 (1) refer to same thing when they speak of 
"finish" and "finishing". The word "usual" is not 
defined in Clause 6 of the Award but its dictionary 
meanings include, commonly observed or practiced 
(Oxford); habitual or customary; such as is commonly 
. . . observed in practice; ordinary (McQuarie). There- 
fore, it sems to me inevitable that a worker's usual 
finishing time is a question of fact determined by 
reference to the finishing time observed by that worker 
over the substantial period of employment as disclosed 
by the roster. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Application No. CR763 of 1986. 

Between Shop, Distributive and Allied Employees' 
Association of Western Australia, Applicant and 
Coles-Myer Limited, Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 3rd day of March 1987. 

HAVING heard Mr J. Rogers on behalf of the Shop 
Distributive and Allied Employees' Association of 
Western Australia and Mr D.M. Jones on behalf of 
Coles-Myer Limited, I the undersigned member of the 
Western Australian Industrial Relations Commission 
pursuant to the powers conferred upon me by the 
Industrial Relations Act 1979, do hereby declare as 
follows: 

Declaration. 
That the true interpretation of Clause 12 (1) of the 

Shop and Warehouse (Wholesale and Retail 
Establishments) State Award 1977 No. 32 of 1976 is 
that usual finishing time of a worker is to be deter- 
mined by reference to the finishing time observed by 
that worker on the day of the week in question over 
the substantial period of that workers employment 
as discussed by the roster. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

CANCELLATION OF ORDERS — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1158 of 1986. 

Between Robe River Iron Associates, Applicant and 
Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Respondent. 

Interim Order. 
HAVING heard Mr D. Moss on behalf of the applicant 
and Mr K. McCann on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That Item 8 of Order No. CR43 of 1978 be hereby 
cancelled. 

Dated at Perth this 1st day of April 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1157 of 1986. 

Between Robe River Iron Associates, Applicant and 
Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Respondent. 

Interim Order. 
HAVING heard Mr D. Moss on behalf of the applicant 
and Mr K. McCann on behalf of the respondent, and by 
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consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That Order No. C619 of 1978 be hereby cancelled. 

Dated at Perth this 1st day of April 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 23 of 1987. 

Between Printing and Kindred Industries Union, 
Western Australian Branch Industrial Union of 
Workers, Applicant and West Australian News- 
papers Ltd, Respondent. 

Order. 
HAVING heard Mr G. Bucknall on behalf of the appli- 
cant and Mr C.D. Stanley on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders:— 

That Orders numbered C29 of 1984 and CR545 of 
1984 are hereby cancelled. 

Dated at Perth this 11th day of March 1987. 

(Sgd.) J.A. NEGUS, 
Commissioner. 

NOTICES — 
Award/agreement matters — 

Application No. A4 of 1987. 

APPLICATION FOR AN AWARD. 

NOTICE is given that an application has been made to 
the Commission by the Amalgamated Metal Workers 
and Shipwrights Union of Western Australia and Others 
under the Industrial Relations Act 1979 for the above 
Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

Area and Scope. 
(1) The proposed award: 

(a) operates in and in connection with the iron ore 
production and processing industry including 
the operations of quarrying, mining, crushing, 
transporting, treating, storing, loading and 
unloading of iron ore and operations and work 
incidental to the industry; 

(b) applies to the employment of all those 
employees employed by the respondent in any 
calling referred to in this award; 

(c) is restricted in its operation to the area of the 
State of Western Australia between the 18th 
and 26th parallels of south latitude. 

A copy of the application may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 9th day of April 1987. 

K. SCAPIN, 
Registrar. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

[L.S.] 
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Application No. A6 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"AGED AND DISABLED PERSONS HOSTEL 

AWARD 1987". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for the above Award. 

This award replaces the "Hospital Workers (Hostel 
Domestics) Award No. 19 of 1977", the "Hospital 
Workers (Hostel Supervisors) Award No. 6 of 1978" and 
the "Hostel Workers' (Aged and Disabled Persons 
Hostels) Award No. 5 of 1976". 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This award shall apply to employees employed in 

establishments which qualify for the payment of a 
personal care subsidy, or are otherwise subsidised under 
the provisions of the Aged or Disabled Persons' Homes 
Act 1954 providing hostel accommodation and personal 
care services for frail aged or handicapped persons. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 4th day of May 1987. 

K. SCAPIN, 
Registrar. 

Application No. 496 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "CEMENT WORKERS AWARD 1975" 

NO. 10 OF 1967. 

NOTICE is given that an application has been made to 
the Commission by the Australian Workers' Union West 
Australian Branch, Industrial Union of Workers under 
the Industrial Relations Act 1979 for a variation of the 
above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

Delete Clause 3.—Scope and insert in lieu the 
following:— 

3.—Scope. 
This Award shall apply to all workers' employed in the 

callings set out in Clause 11.—Wages and Clause 27.— 
Wages Cockburn Cement. 

11.—Wages. 
An employer . . . 

as follows:— 
Classification 

(1) Adult Workers (Per Week) 
Kiln Burner 
XRF Tester 
Cement and Raw Miller 
Lime Burner 
Machine Bag Filler 
Physical Tester 

Reclaimer Operator — Woodman Point 
Relief Burner/Kiln Greaser 
Utility Man 
Cement and Slurry Tester 
Coal Miller 
Crusher Operator (Swan Portland Cement only) 
Hydrator and/or Hydrator Miller 
Loader 
Process Attendant 
Pumphouse Attendant — Woodman Point 
Plant Attendant (covers Kiln Greaser, Crusher 
Attendant, Cooler Attendant, Pumphouse 
Attendant — Slurry etc) 
Road Sweeper Operator 
Amenities Attendant 
General Hand 

(2) . . . 

27.—Wages Cockburn Cement. 
(1) Notwithstanding the provision of the Cement 

Workers Award No. 10 of 1967, employees of Cockburn 
Cement Limited in the classification contained in 
subclause (2) of this clause shall be paid the rates 
contained in this clause in lieu of the rates contained in 
subclause (1) of Clause 11.—Wages of the Award. 

(2) 
Burner 
XRF Tester 
Physical Tester 
Relief Burner 
Operator Fremantle Depot 
Cement Tester 
Miller (Cement Raw and Coal) 
Machine Bag Filler 
Reclaimer Operator — Woodman Point 
Utility Man (Relief Miller) 
Crusher Operator 
Loader 
Process Attendant 
Pumphouse Attendant 
Kiln Attendant 
Plant Attendant 
Road Sweeper Operator 
Amenities Attendant 
General Hand 

(3) . . . 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 12th day of May 1987. 

K. SCAPIN, 
Registrar. 

Application No. A3 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"CROTHALL HOSPITAL SERVICES (WA) 

PTY LTD". 

NOTICE is given that an application has been made to 
the Commission by Crothall Hospital Services (WA) Pty 
Ltd under the Industrial Relations Act 1979 for the above 
Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

4.—Area. 
This award shall have effect throughout the State of 

Western Australia. 
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3.—Scope. 
This award shall apply to employees employed in the 

callings listed in Clause 31.—Wages, employed by 
Crothal Hospital Services (WA) Pty Ltd in private 
hospitals and nursing homes. 

32.—Wages. 
(1) The minimum rate of wages payable to employees 

covered by this award shall be as follows:— 

Wage Rates 
Per Week 

Group 1 — 
Comprehends the following class of 
work: 
Cleaner 
Domestic Maid 
Gardener (other) 
Handyman 
Housemaid 
Ironer and Presser 
Kitchenmaid 
Kitchenman 
Laundry Worker 
Orderly (other) 
Pantrymaid 
Wardsmaid 
Waitress 
Yardman 
1st year of employment  288.10 
2nd year of employment  292.30 
3rd year of employment and thereafter 295.90 
Group 2 — 
Comprehends the following classes of 
work: 
Gardener (only one employed) 
Head Gardener 
Orderly (handling patients) 
Seamstress 
Washing Machine Hand 
1st year of employment  292.80 
2nd year of employment  297.20 
3rd year of employment and thereafter 301.10 
Group 3 — 
Comprehends the following classes of 
work: 
Boiler Firing Orderly 
Seamstress (who cuts and 

fits garments) 
Shaving Orderly 
Storeman 
Theatre Orderly 
1st year of employment  300.80 
2nd year of employment  304.90 
3rd year of employment and thereafter 308.60 

Group 4 — Drivers of Motor Vehicles: 
Per Week 

(i) Under 1.2 tonnes capacity 
1 st year of employment.... 311.30 
2nd year of employment... 314.90 
3rd year of employment 

and thereafter  318.30 
(ii) Exceeding 1.2 tonnes 

capacity — but not 
exceeding three tonnes 
capacity — 
1st year of employment.... 314.60 
2nd year of employment... 317.90 
3rd year of employment 

and thereafter  321.20 

(iii) Exceeding three tonnes 
capacity — 
1st year of employment.... 
2nd year of employment... 
3rd year of employment 

and thereafter  
(b) Bus Driver: 

(i) Under 25 passengers — 
1st year of employment.... 
2nd year of employment... 
3rd year of employment 

and thereafter  
(ii) 25 passengers and over — 

1st year of employment.... 
2nd year of employment... 
3rd year of employment 

and thereafter  

318.10 
321.30 

324.50 

316.90 
320.30 

323.20 

323.40 
326.50 

329.50 
Group 5 — Junior Hospital Workers: The minimum 
rate of wage payable to Junior Hospital Workers 
shall be the following percentage of the prescribed 
wage for an adult employee in her first year of 
employment doing the same class of work: 

% 
Under 17 years of age  60 
At 17 years of age  70 
At 18 years of age  80 
At 19 years of age 100 

Group 6 — Cooks: 
(a) Chef, where appointed as such — 

1st year of employment  379.80 
2nd year of employment  385.50 
3rd year of employment and 

thereafter   391.10 
1st Cook, where more than one 
employed — 
1st year of employment  
2nd year of employment  
3rd year of employment and 

thereafter   

347.60 
351.90 

355.20 
(c) 2nd Cook — 

1st year of employment  326.70 
2nd year of employment  331.20 
3rd year of employment and 

thereafter   335.00 
(d) Cook, only one employed — 

1st year of employment  308.90 
2nd year of employment  312.80 
3rd year of employment and 

thereafter   316.50 
(e) Cooks, other — 

1st year of employment  304.30 
2nd year of employment  308.60 
3rd year of employment and 

thereafter   311.90 
(f) Provided that a Cook who 

possesses recognised 
qualifications in the trade of 
cooking shall be paid not less 
than the following — 
1st year of employment  355.90 
2nd year of employment   361.90 
3rd year of employment  366.50 

(2) General Conditions: 
(a) The ordinary wages of any employee placed in 

charge of three or more employees, shall be 
increased by $13.00 per week. 

(b) Where the term "year of employment" is used 
in this clause it shall mean all service whether 
full-time or part-time and regardless of the class 
of work with that employer. Such sendee shall 
be calculated in periods of calendar years from 
the date of commencement of work with the 

53991—6 



596 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

employer. Provided that in determining the 
rate of wage of an employee 19 years of age and 
over service prior to attaining the age of 19 
years shall not be counted in determining the 
total service of an employee for the purpose of 
this clause. 

(c) A casual employee shah be paid a loading of 25 
per cent over the rates specified in this clause. 

(d) The hourly rate shall be calculated by dividing 
the weekly rate herein expressed by 40. 

6.—Definitions. 
"Accrued Day(s) Off" means the paid days off 

accruing to an employee resulting from an entitlement to 
the 38 hour week as prescribed by Clause 7.—Hours of 
this Award. 

"Washing Machine Hand" means an employee who is 
required to do washing and any other function in a 
laundry. 

"Laundry Hand" means an employee employed in a 
laundry whose major employment is not washing. 

"Orderly" means an employee who is not otherwise 
classified in this award. 

"Rostered Employee" means an employee for whom 
the ordinary hours of work may include work on 
Sunday. 

"Casual Employee" means an employee engaged and 
paid as such. 

"Temporary Employee" means an employee engaged 
for a specific period or periods longer than one month 
but less than 12 months. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 8th day of April 1987. 

K. SCAPIN, 
Registrar. 

Application No. A5 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"FOREMEN (BUILDING TRADES) AWARD 1987". 

NOTICE is given that an application has been made to 
the Commission by the Building Workers' Industrial 
Union of Australia — Western Australian Branch and 
the Operative Painters' and Decorators' Union of 
Australia, West Australian Branch, Union of Workers 
under the Industrial Relations Act 1979 for the above 
Award. 

This Award replaces the Foremen (Building Trades) 
Award 1964, No. 9 of 1962. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Scope. 
This award shall apply to foremen who are eligible for 

membership of the union parties to this award and who 
are employed in or in connection with the building 
construction industry. 

4.—Area. 
This award shall operate throughout the State of 

Western Australia. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 28th day of April 1987. 

K. SCAPIN, 
Registrar. 

Application No. PSA 63 of 1986. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "PUBLIC AUTHORITIES SALARIES 

AWARD 1986". 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of 
Western Australia (Inc) under the Industrial Relations 
Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

1. Delete Clause 3.—Scope and insert in lieu 
thereof:— 

3.—Scope. 
This Award shall apply to all Government 

Officers eligible for membership of the Civil Service 
Association of Western Australia Inc employed by 
the Public Authorities listed in Schedule A, except 
for those Officers specified in Schedule B or 
Officers whose salaries or salary ranges are deter- 
mined or recommended pursuant to the Salaries and 
Allowances Act 1975 and who do not occupy offices 
for which the remuneration is determined by an Act 
of Parliament to be a fixed rate, or is determined or 
to be determined by the Governor pursuant to the 
provisions of any Act of Parliament. 

2. In subclause (a) of Clause 6.—Salaries add the 
following immediately after level 9: 

Class 1 60 336 64 257 65 735 
Class 2 63 653 67 790 69 349 
Class 3 66 911 71 323 72 963 
Class 4 70 287 74 854 76 576 

3. In subclause (a) of Clause 7.—Specified Callings, 
add the following immediately after level 9: 

Class 1 60 336 64 257 65 735 
Class 2 63 653 67 790 69 349 
Class 3 66 911 71 323 72 963 
Class 4 70 287 74 854 76 576 

4. Add to Clause 7.—Specified Callings, a new 
subclause, (e) (iii), as follows: 

(iii) Legal Officers — There shall be for the calling 
of Legal Officer an additional salary point 
which shall be the salary applicable to Level 9 
(maximum) plus a special allowance equivalent 
to half the difference between Level 9 
(maximum) and Class 1. 

5. Add to Clause 7.—Salaries, Specified Callings, a 
new subclause 7 (e) (iv) as follows: 

Medical Officers and Psychiatrists — There shall 
be for the callings of medical officers and 
psychiatrists two additional salary points which may 
be used. These salary points shall be: 

(1) The salary applicable to Class 1 plus a special 
allowance equivalent to half the difference between 
Class 1 and Class 2. 

(2) The salary applicable to Class 2 plus a special 
allowance equivalent to half the difference between 
Class 2 and Class 3. 
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6. Add the following to the list of respondents in 
Schedule A: 

State Government Insurance Commission 
Perth Dental Hospital 
Western Australian Development Corporation 
Western Australian EXIM Corporation 
Veterinary Surgeons Board 
Architects Board of Western Australia 

7. Delete Schedule B and insert in lieu thereof: 
Supervisory staff employed by the Country High 

Schools Hostels Authority and employed in 
accordance with the provisions of Agreement No. 
15 of 1980. 

Employees of the Hon Minister for Education 
employed as Schools Support Staff and who are 
covered by the provisions of the Education Depart- 
ment Ministerial Officers Salaries Allowances and 
Conditions Award No. 5 of 1983 as amended by 
PSA No. 677 of 1985. 

Employees of any Public Authority covered by an 
Award to which the Federated Clerks Union of 
Australia, WA Branch is a party as at 1 March 1985. 

Employees of any Public Authority or Hospital 
covered by an Award to which the Hospitals 
Salaried Officers Association of Western Australia 
is a party as at 1 March 1985. 

Employees of any Public Authority covered by an 
Award of the Australian Conciliation and Arbitra- 
tion Commission. 

Salaried Officers employed by the Metropolitan 
Transport Trust covered by an award to which the 
MTT Salaried Officers Association is a party as at 1 
March 1985. 

Salaried Officers employed by the Commissioner 
for Railways as at 1 March 1985. 

Employees of Perth Dental Hospital other than 
Dentists, Dental Therapists and Dental Clinic 
Assistants. 

Communications Systems Officers employed by 
the Western Australian Fire Brigade Board. 

8. Add the following to Schedule C: 
Social Trainers (Division for the Intellectually 

Handicapped, Mental Health Services) Salaries, 
Allowances and Conditions Agreement No. 7 of 
1982 as amended and consolidated, Clause 5.— 
Salaries and Salary Ranges, Clause 6.—Increments. 

Perth Dental Hospital Dentists Salaries Agree- 
ment 1982, No. 12 of 1982. 

Department for Community Welfare Institution 
Officers Salaries Award 1980, No. 10 of 1980. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 22nd day of April 1987. 

K. SCAPIN, 
Registrar. 

Application No. PSA 62 of 1986. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "PUBLIC SERVICE SALARIES 

AGREEMENT 1985". 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of 
Western Australia (Inc) under the Industrial Relations 
Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

1. Delete Clause 3.—Scope and insert in lieu 
thereof:— 

3.—Scope. 
This Agreement shall apply to all officers 

employed under and within the meaning of the 
Public Service Act 1978 who do not occupy offices 
for which the remuneration payable is determined 
or recommended pursuant to the Salaries and 
Allowances Tribunal Act 1975 and who do not 
occupy offices for which the remuneration is deter- 
mined by an Act of Parliament to be a fixed rate, or 
is determined or to be determined by the Governor 
pursuant to the provisions of any Act of Parliament. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated this 22nd day of April 1987. 

K. SCAPIN, 
Registrar. 

Application No. PSA 268 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "SALARIED OFFICERS' OF 
MURDOCH UNIVERSITY AWARD 1984 

NO. 16 of 1984." 

NOTICE is given that an application has been made to 
the Commission by the University Salaried Officers' 
Association of Western Australia (Union of Workers) 
under the Industrial Relations Act 1979 for a variation of 
the above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

4.—Area and Scope. 
1.1 Delete subclause (4) which reads "casual 

employees". 
1.2 Delete subclause (5) which reads "persons whose 

salary is provided under a grant for research purposes". 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 4th day of May 1987. 

K. SCAPIN, 
Registrar. 

Application No. PSA 267 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "SALARIED OFFICERS' OF 

THE UNIVERSITY OF WESTERN AUSTRALIA 
AWARD 1978 NO. 16 of 1977". 

NOTICE is given that an application has been made to 
the Commission by the University Salaried Officers' 
Association of Western Australia (Union of Workers) 
under the Industrial Relations Act 1979 for a variation of 
the above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

4.—Area and Scope. 
1.1 Delete subclause (4) which reads "casual 

employees". 
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1.2 Delete subclause (5) which reads "persons whose 
salary is provided under a grant for research purposes". 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 4th day of May 1987. 

K. SCAPIN, 
Registrar. 

INDUSTRIAL MAGISTRATE — 
Complaints before — 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint Nos. 78-81 of 1986. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Complainant and Sherlock Constructions Pty Ltd, 
Defendant. 

Before the Industrial Magistrate K.F. Chapman Esq SM. 
The 4th day of December 1986. 

Mr D. Schapper (of Counsel) on behalf of the 
complainant. 

Mr B. Williams on behalf of the defendant. 

Reasons for Decision. 

THE MAGISTRATE: Each of the complaints allege that 
the defendant is in breach of Clause 30 of the award. It 
was rather surprising and disappointing that the 
complainant did not tender an up to date copy of the 
award, particularly in light of the recent amendments to 
Clause 30, in particular subclause (2) the first sentence of 
which reads as follows: 

This clause, other than paragraph (c) of subclause 
(1) shall not apply to projects on which less than five 
dwelling units are being constructed or on projects 
which have a contract value of not more than 
$155 (XX). 

In this regard the defendant argues that the complaints 
may well not stand in view of the fact that no evidence 
has been called to establish the dollar value of the 
project. On the other hand the complainant says that the 
provision is an exception and the onus of proving this lies 
upon the defendant who has called no evidence. 
Secondly, it is only necessary for one of those conditions 
to be fulfilled in order for the clause to operate and the 
defendant has agreed that there were eight units, under 
construction. It is my view, bearing in mind the wording 
of Clause 30 (2), that it is only necessary to establish that 
one of the conditions apply. Mr Bird's evidence is clear 
that there were eight units being constructed on the site 
and thus I am satisfied that the exclusion, a contained in 
this subclause, does not apply to the matters before me. 

Clause 30 (1) states as follows: 
On each construction site upon which workers 

covered by this award are employed, the principal 
contractor or the Project Manager, as the case may 
be, at the commencement of work on site and until 
the said work is completed shall be responsible to 
ensure that no less than the following amenities are 
provided: 

(a) A weatherproof shelter shed with the 
windows flyscreened and capable of being 
opened. 

(b) Covered garbage bins. 

(c) In a reasonable accessible place, boiling 
water at meal times and rest periods and 
cool, clean drinking water at all times; and 

(d) A noticeboard or a place where notices 
may be displayed. 

On the evidence I am satisfied that a waterproof 
shelter shed of the type specified in subclauses (i), (ii), 
(iii), (iv) and (v) was not provided. I am further satisfied 
that there were no covered garbage bins supplied. As to 
the remaining two complaints the evidence is not as clear. 
It is rather skimpy to say the least. For example, Mr Bird 
stated that he saw no notice boards. However, Clause 30 
(1) (d) goes further than that. This subclause could be 
satisfied if there was a place where notices may be 
displayed. There is no evidence as to whether or not such 
a place existed. Therefore I am not satisfied that that 
complaint has been established and would dismiss 
Complaint No. 81 of 1986. 

The evidence regarding the supply of boiling water and 
cool, clean drinking water is also limited and in that 
respect I quote from page 4 of the transcript: 

MR SCHAPPER: What about boiling water and 
drinking water? 
MR BIRD: None whatsoever unless the blokes have 
their own esky. I don't know but there was 
definitely nothing on site. All that was there was a 
tap which the labourers were using to fill the water 
barrels. 

As to this, several observations may be made. Firstly, 
boiling water is only to be made reasonably accessible at 
meal times and rest periods. It is clear from the evidence 
of Mr Bird that the men were working at the time of his 
attendance and therefore one could readily conclude that 
the time of his attendance was neither a meal time nor a 
rest period. Indeed he says so at page 5 of the transcript. 
I therefore have no way of knowing whether or not such 
boiling water was supplied at those times as is required by 
this subclause. Certainly, the subclause requires that 
cool, clean drinking water is to be supplied at all times. 
Mr Bird concedes that there was a tap on site but there is 
no evidence as to whether or not this tap could meet the 
criteria of supplying cool, clean drinking water. He does 
mention that labourers were filling water barrels from 
the tap and no doubt I am expected to draw the inference 
that because it was being used to fill water barrels, one 
could not classify it as clean drinking water. Whilst that 
may be one inference that can be drawn from the 
evidence, it may be that this tap could fall within the 
category required by the subclause. Taking the evidence 
in its entirety there may be sufficient evidence to establish 
that cool clean drinking water was not supplied but more 
care in leading such evidence should be taken. 

In relation to each of the complaints, I now turn to the 
broader question to consider namely whether or not 
Clause 30 applies to this defendant. In this regard, the 
defendant argues that Clause 30 does not apply because 
the scope clause, Clause 3, confines the application of the 
award to employees employed in the callings set out in 
Clause 8 of the award together with apprentices and 
employers employing those workers and apprentices. 
They would say that there is no evidence that the 
defendant employed any of those on site and I consider 
that that is clear from the evidence. They also say, that it 
has not been established that the scope clause applies 
because there is insufficient evidence to establish that the 
workers were usually employed on construction work as 
defined in Clause 7. As to the second argument, I 
consider it has little value. It is clear that those who were 
working on site were either bricklayers or bricklayers' 
labourers. To suggest that they were not usually engaged 
on construction work as defined meaning work on site in 
connection with the erection, repair, renovation, 
maintenance, ornamentation or demolition of buildings 
or structures would seem to me to be rather unrealistic. 

The complainant on the other hand, contends that 
Clause 30 is not restricted either by Clause 3 or 
alternatively by section 37 of the Industrial Relations 
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Act. In considering the correct position I will now turn to 
the wording of section 37 of the Act which reads as 
follows: 

(1) An award has effect according to its terms, 
but unless and to the extent that those terms 
expressly provide otherwise it shah, subject to this 
section 

(a) extend to and bind — 
(i) all employees employed in any 

calling mentioned therein in the 
industry or industries to which the 
award applies; and 

(ii) all employers employing those 
employees; and 

(b) operate throughout the State, other than 
in the areas to which section 3 subsection 
(1) applies. 

It is my view that an award is only binding upon 
employees employed in the callings mentioned in an 
industry and the employers employing those employees 
unless the award in express terms provides otherwise. 

The scope clause of the award in question Clause 3 
reads as follows: 

This award shall apply — 
(1) to all workers usually employed on construc- 

tion work as defined in Clause 7.—Definitions of 
this award in any of the callings set out in Clause 
8.—Rates of Pay of this award in the building 
construction industry carried on by the employers 
named in the schedule attached to this award, and 

(2) to all apprentices usually employed on con- 
struction work as defined in Clause 7.—Definitions 
of this award and taken to any of the trades to which 
this award relates in the building construction 
industry carried on by the employers named in the 
schedule attached to this award, and 

(3) to all employers employing those workers and 
apprentices. 

In view of the terms of Clause 3 of the award it is my 
view that there are no expressed terms within the scope 
clause to extend the coverage of the award beyond that 
which is contained in section 37 of the Act. It is true that 
one interpretation which could be placed upon the 
opening words of Clause 30 of the award is that its 
operation extends beyond section 37 of the Act and the 
scope clause, Clause 3. The reason I say this is that the 
words would indicate, having established that there are 
workers covered by the award employed on a construc- 
tion site, the principal contractor or the project manager 
is compelled to supply certain amenities. There is nothing 
within the clause that would indicate that the principal 
contractor or the project manager would have to be an 
employer employing any of those workers. 

I do not consider that the opening words of Clause 30 
(1) expressly provide that its terms should be extended 
beyond the provision of section 37 or Clause 3. It is my 
view that this proposition is supported within Clause 30 
itself. 

Clause 30 (4) reads as follows: 
(4) Nothing herein contained shall absolve any 

employer from what is required by the Health Act 
1911 or any relevant legislation. 
(My emphasis.) 

If the complainant's contention is correct then the 
principal contractor or the project manager need not be 
an employer and thus the obligations under Clause 30 
would not fall upon an employer. Should that be the case 
the provisions of the clause would not absolve them from 
any obligation thus rendering Clause 30 (4) superfluous. 

In view of the wording of section 37 of the Act and 
Clause 3 of the award, I agree with the contention of the 
defendant. Thus in order for Clause 30 of the award to be 
binding upon the principal contractor or the project 
manager the evidence would have to establish that they 
were employers employing workers referred to in 

subclause (1) of Clause 3. To come to this conclusion one 
does not have to look behind the award for in my view 
such an interpretation does not render Clause 30 
inoperative but restricts its application in accordance 
with section 37 of the Act and in particular the scope 
clause of the award. 

As no evidence has been led that the defendant was the 
employer of any worker referred to in Clause 3 (1), I am 
not persuaded that the defendant is bound by Clause 30 
of the award, thus I would dismiss each of the 
complaints. 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint No. 21 of 1987. 

Between Alexander Richard Stookes, Complainant and 
Geoffrey Richard Wilkins, Office of Industrial 
Relations, Defendant. 

Before the Industrial Magistrate K.F. Chapman Esq SM. 
The 2nd day of April 1987. 

Mr A.R. Stookes on behalf of the complainant. 
Mrs J. Bottrell on behalf of the defendant. 

Reasons for Decision. 
THE MAGISTRATE: I have an application before me 
allegedly brought under section 136A of the Justices Act 
applying to have an order which I made on 19 January 
1987 in respect of a Complaint No. 409 of 1986 set aside. 
By way of observation it would appear to me that the 
parties have been wrongly described in the application 
and that in my view the defendant should in fact be the 
complainant and the complianant should be the 
defendant. No comment was made by either party in this 
regard and I consider that such a defect is not fatal to this 
application. 

The defendant at the outset argued that I have no 
jurisdiction to hear an application under 136A of the 
Justices Act and he presents several reasons for this 
argument. 

As far as I am aware the only decision of the Full 
Bench relating to an application under section 136A of 
the Justices Act is contained in the case of Carrati v. The 
Operative Painters and Decorators Union of Australia, 
Western Australian Branch, Union of Workers reported 
at 65 WAIG 244. In the unanimous decision of the Full 
Bench the President said:— 

Section 136A of the Justices Act empowers a 
Stipendiary Magistrate to set aside a decision of a 
court given pursuant to jurisdiction conferred by the 
Justices Act but in default of appearance of the 
defendant. 

The law recognises that in such cases a Magistrate 
has a special discretion to permit the matter to be 
opened after there has been a conviction in the 
absence of the defendant. 

Under section 82 of the Industrial Arbitration Act 
1979 an Industrial Magistrate has like powers to a 
Stipendiary Magistrate sitting as a court of summary 
jurisdiction and it was assumed below that among 
those powers is that contained in section 136A. 

It is apparent from their decision that the Full Bench 
did not find it necessary to make any further comment 
regarding the application of section 136A in this 
jurisdiction and thus, to that extent, their decision does 
not assist in determining the matter now. 

Section 136A subsection 1 of the Justices Act reads as 
follows:— 

Where, after the coming into operation of the 
Justices Act amendment Act 1957, a decision is 
given by Justices pursuant to jurisdiction conferred 
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on them by this Act, but in default of appearance by 
the complainant or by the defendant, the party who 
did not appear may, within 21 days next after the 
giving of the decision, or within such further period 
as the court may direct, serve on the clerk of petty 
sessions of the court in which the decision was given, 
notice in writing of his intention to apply to the 
Court to set the decision aside, and of the grounds 
of the application. 

Several observations may be made about that section. 
Firstly when I sit in this court do I sit pursuant to 
jurisdiction conferred upon me by the Justices Act? 
Secondly although it could be argued that this court falls 
within the defintion of a court of petty session as 
contained in section 5 of the Interpretation Act there is 
no clerk of this court to whom an application may be 
made. As to the second point I do not consider that that 
deficiency would necessarily deny me jurisdiction. As to 
the first point there is no doubt in my mind that when I sit 
here I do not sit pursuant to jurisdiction conferred on me 
by the Justices Act. This can be readily seen when one 
examines the Industrial Relationes Act 1979 in particular 
section 81 subsections (2a) and (3) and section 82 sub- 
sections (1) and (2). 

Section 81 subsection 2A reads as follows:— 
In the exercise of his jurisdiction under this Act an 

Industrial Magistrate has like powers to a 
Stipendiary Magistrate sitting as a court of summary 
jurisdiction. 

In my view this subsection deals with the powers of an 
Industrial Magistrate and does not go to jurisdiction. It is 
my view that such an interpretation is supported by 
section 81 subsection 3 which reads:— 

An Industrial Magistrate may, in addition to 
powers and jurisdiction otherwise conferred on him 
by this Act, exercise powers and jurisdictions of the 
Court under section 88. 

The jurisdiction of an Industrial Magistrate is set out 
in section 82 subsection 1 of the Industrial Relations Act 
1979, which reads as follows:— 

An Industrial Magistrate has jurisdiction to hear 
and determine any application made to him under 
section 83 subsection 1. 

Subsection 2 reads:— 
An application for the enforcement of an award, 

industrial agreement or order other than an order 
made under section 32 or 66, shall not be made 
otherwise than to an Industrial Magistrate. 

Regulations have been made under the Act entitled the 
Industrial Arbitration (Industrial Magistrate) 
Regulations 1980. Regulation 3 subregulation 1 is the 
only regulation which is relevant to this matter and reads 
as follows:— 

Subject to the Act and to these regulations, 
precedings before an Industrial Magistrate and in 
particular the making of a complaint, the issue of a 
summons, the summonsing of witnesses, the fees to 
be paid relating to any matter, and the taking of 
evidence, the hearing and determination of a 
complaint and the costs and allowances of parties, 
and witnesses shall be, with such modifications as 
circumstances required, those prescribed by the 
Justices Act 1902-79, in respect of proceedings 
before Justices for a simple offence. 

In my view this regulation does not confer upon an 
Industrial Magistrate the authority to hear applications 
under section 136A of the Justices Act as it confines itself 
to the procedure to be followed rather than the bestowal 
of any power. 

Having satisfied myself that the decisions I make here 
are not made pursuant to jurisdiction conferred on me by 
the Justices Act is that an end of the matter? In my view it 
is. The wording of section 136A is clear with its applica- 
tion being confined to decisions made pursuant to that 

Act. As my decision of the 19 January 1987 was not so 
made there is no jurisdiction for me to hear this 
application. 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint No. 137 of 1986. 

Between the West Australian Locomotive Engine 
Drivers', and Firemen's and Cleaners' Union of 
Workers, Complainant and Commissioner, 
Western Australian Government Railways 
Commission, Defendant. 

Before the Industrial Magistrate K.F. Chapman Esq SM. 
The 6th day of November 1986. 

Mr L. Young on behalf of the complainant. 
Mr R.G. Horton on behalf of the defendant. 

Reasons for Decision. 
THE MAGISTRATE: The basic facts in this matter are 
not in dispute namely that on 6 June 1986 at Wongan 
Hills, driver John Peter Menegon and driver's assistant 
Leslie George Marwick worked in excess of 8'A hours 
indeed it is accepted that each of them worked a shift 
totalling 914 hours. The matter in contention is whether 
or not it was practicable for the defendant to arrange the 
shift so as it would not exceed 8'A hours. 

I accept that the defendant is bound by the Award and 
that the appropriate provision is contained in Clause 32, 
subclause 1 (e) which reads as follows:— 

No shift shall in the case of a suburban rail car 
passenger service be less than five hours and 
elsewhere be less than seven hours. The employer 
shall arrange as far as practicable that shifts shall 
not exceed 8'A hours and, except in cases of 
emergency or where relief cannot be provided, a 
worker shall not be required to remain on duty more 
than 10 hours. 

As neither of the workers worked more than 10 hours 
it is not necessary to consider whether or not an 
emergency had arisen nor whether or not a relief could be 
provided. It is my view that the words following the word 
"and" in the second sentence of Regulation 32 
subregulation 1 (e) only apply where a worker is required 
to remain on duty more than 10 hours. I believe I am 
supported in this view by the Commission in Court 
Session whose reasons are referred to later in this 
decision. Thus I do not fully agree with the decision of 
Industrial Magistrate Craig in the West Australian 
Locomotive Engine Drivers', Firemen's and Cleaners' 
Union of Workers v. the Commissioner of Railways as 
found in Volume 20 WAIG at page 231. 

The facts in the matter before me indicate that the shift 
in question was rostered to commence at 0800 hours and 
conclude at 1530 hours which was within the 8'A hours 
even when the additional time allowed for booking on 
and stabling the loco were added. I agree with the 
decision of the Commission in Court Session as delivered 
by Commissioner Schnaars in the decision of the 
Locomotive Engine Drivers', and Firemen's Union of 
WA v. the Government Railways Commission recorded 
at Volume 46 51 WAIG page 666 where at pages 667 he 
said:— 

Clause 29 (e) was included by the Court of 
Arbitration for a specific purpose and it is 
important that officers of the Department should 
realise its special significance. The first obligation 
under the subclause is to roster shifts, where ever 
practicable, so they do not exceed eight hours. 
When it is found that in actual practice the rostering 
time is consistently exceeded on certain runs, then 
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the concern of the rostering officers is not merely to 
cope with times in excess of 10 hours, but to cope 
with times in excess of eight hours, because that is 
the primary responsibility. 

The rostering of shifts within the eight hours is 
only giving lip service to the award if it is known that 
such times will, in practice, be consistently 
exceeded. When, however it is not practicable to 
eliminate all rostered shifts beyond eight hours, then 
it must be appreciated that, irrespective of the roster 
time, the award prescribes a definite prohibition 
against the actual working time exceeding 10 hours. 
It is true that prohibitation is qualified, but only to 
the extent that any excess beyond 10 hours has been 
brought about because of an emergency or because 
relief could not be provided, and in such cases the 
onus is on the Department to establish that shifts in 
excess of 10 hours come within one of the 
qualifications. 

I accept on the evidence that it was apparent at the 
commencement of the shift in . question that the S'/i 
hours would be exceeded and indeed driver Menegon 
brought this to the attention of the traffic controller. 
There is contained in Exhibit A several folios which 
would indicate that the running of this particular train 
had on two occasions prior to 6 June run in excess of 8 Vi 
hours namely 914 hours on 3 June and nine hours on 4 
June. There is also at folio I of the same Exhibit a sheet 
indicating that this train ran beyond 8 Zi hours namely 
nine hours on 1 July 1986 and nine hours on 23 July 1986. 
The mere presentation of a document in this fashion does 
not establish the matter as a fact but the Commissioner 
did not take issue with it and by the way it conducted its 
case it would seem it agrees with the information as 
contained in the Exhibit. 

Even if I accept those documents as proving the 
matters contained within them I am not satisfied that it 
has been shown as at the date of this complaint namely 6 
June 1986 that the rostering of the shifts have been 
consistently exceeded. 

In any event when one takes into account the circum- 
stances of this case namely that there was no other crew 
available at Wongan Hills at the time which could relieve 
driver Menegon and driver's assistant Marwick I do not 
consider it practicable to expect the defendant to 
transport a crew some 90 kilometres where the shift is 
only likely to be exceeded by a half to three quarters of an 
hour. 

For the reasons given, I am not persuaded that the 
complaint as laid has been proved. 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint Nos. 228-279 of 1985. 

Between Trevor John Pope, Complainant and Anker 
Anderson and Others (Employees of WA 
Newspapers), Defendants. 

Before the Industrial Magistrate K.F. Chapman Esq SM. 
The 14th day of November 1986. 

Mr J.P. Mungar and Mrs J. Bottrell (both of Counsel) 
on behalf of the complainant. 

Mr P.M. Nisbet (of Counsel) on behalf of the 
defendant. 

Reasons for Decision. 
THE MAGISTRATE: In the interest of brevity I refer to 
my Reasons for Decision on the No Case to Answer 
submission handed down on 5 December 1985, and 
adopted those reasons to the extent that they are not 
inconsistent with what I now say. 

On the evidence before me I am satisfied that David 
Austin Lazaro was not required to work upon the plant 
of West Australian Newspapers Ltd and therefore did 
not so refuse to work. I would thus dismiss Complaint 
No. 271 of 1985. 

As I understand the way the defendants conducted 
their case they have called witnesses who represent 
groups involved in the various stages of printing at West 
Australian Newspapers Ltd. Mr Haines was called and he 
gave evidence that he was a Brake Hand. Mr Ingleton 
was called and he gave evidence that he was a Machinist. 

Mr Phillip Andrew Burton was called and he gave 
evidence that he was a General Hand at the time of the 
alleged breach. Each of these gentlemen gave evidence 
that they worked in the Machine Room and that when 
they arrived for work the Deputy Foreman Mr Otley 
would mark them as being present and would allocate 
them the duties for the night. Each of the men gave 
evidence that they did not believe that they were, on this 
night, marked as being present by Mr Otley. The 
majority indicated that as far as they were aware, they 
were not allocated any duties by Mr Otley. However, Mr 
Otley gave the following evidence as recorded at pp. 34 
and 35 of the transcript. 

Mr Mungar — Who was the Foreman in charge 
that night? 

Mr Otley — John Ellis. He gives me a sheet of 
paper with the crew on it and I go outside and 
designate jobs to whoever is there on the crew list. 

Mr Mungar — What else do you do? 
Mr Otley — I tick them off as I see each person. I 

put a little line through each name, which indicates 
that they are there. If nobody is there, then I bring it 
to the attention of the Foreman — if he's a bit late or 
he's not there at all. 

Mr Mungar — Is that what you usually do every 
day? 

Mr Otley — I do that every night, yes. 
Mr Mungar — Did you do that that night? 
Mr Otley — I did that that night. 
Mr Mungar — Did you take that sheet to the 

Foreman? 
Mr Otley — When I've finished that duty, I go 

back into the office, put the sheet on the desk and 
then the Foreman works on that from thereon. 

On the one hand I have the positive evidence of Mr 
Otley and on the other hand the somewhat hesitant 
evidence of each of the witnesses from the Machine 
Room. In view of the fact that the witnesses from the 
Machine Room gave the evidence one year and one week 
after Mr Otley and almost two years after the event, it is 
not suprising their evidence is hesitant. Mr Otley on the 
other hand gave his evidence in less than 12 months from 
the event. In addition to the evidence of Mr Otley I have 
the evidence of Mr Ellis who indicated that the list was 
returned to him with the names of those who were in 
attendance ticked as being present. Having had the 
opportunity of seeing each of the witnesses give their 
evidence I am satisfied to the degree required that Mr 
Otley in fact did allocate specific duties to each of the 
men who appeared on the list from which ultimately the 
time and wages records were made. I am thus satisfied 
that each of the defendants who worked in the Machine 
Room on this night had been allocated their duties and 
thus in my view were directed to work upon the plant of 
the West Australian Newspapers Ltd for the reasons I 
have enunciated in my previous decision. 

I am satisfied that at approximately 11.15 p.m. Mr 
Ellis directed the men to go to supper and come back at 
five to 12.1 am further satisfied that Mr Ellis, under the 
direction of Mr Don Woods, entered the canteen at 
approximately 11.30 to 11.45 p.m. and told the men that 
"the boss wants you back on the floor, would you come 
back to the Machine Room". Although the men initially 
moved to come back to the Machine Room they did not 
so return and shortly thereafter the lights in the canteen 
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and elsewhere in the building were turned off at the 
instruction of management. I am not satisfied as to 
whether or not the lights were turned off during the 
supper break or shortly thereafter. I am satisfied that the 
direction to return to the Machine Room by Mr Ellis 
took place during the time that the men were instructed 
to go to their supper break. It is apparent that the men 
were desirous to complete their supper break before they 
returned to work. The suggestion by counsel for the 
complainant that the men should have returned to the 
Machine Room after the lights had been turned off is, to 
me, totally unrealistic. To expect men to move about 
machinery in subdued light is only inviting trouble and 
their refusal to do so at that point in time, could not be 
criticised. 

I will now consider those who are normally employed 
in the Publishing Room. In my decision on the No Case 
to Answer submission I held that the crew lists produced 
for those in the Publishing Room simply listed their 
names and that their tasks were set unless otherwise 
specified. I came to that conclusion on the basis of the 
evidence given by Mr Briggs but having had an oppor- 
tunity of hearing from further witnesses I no longer hold 
that view. 

I am satisfied that the tasks carried out at the 
beginning of the shift by those in the Publishing Room 
were set and would be automatically carried out without 
further direction. On the night in question this in fact 
took place although the work involved did not require 
work upon any plant. It is clear from the evidence of 
those employed in the Publishing Room that the tasks to 
be carried out in association with the plant were allocated 
by way of a crew list which was posted by Mr Briggs each 
evening around 9.15 p.m. Having had the benefit of this 
additional evidence it is my view that this is consistent 
with the evidence of Mr Briggs in view of the following as 
recorded at p. 52 of the transcript. 

Mr Mungar — How do you fill in the time books? 
Mr Briggs — I put down the times that the men 

are due to start, how many staff I have on — 
sickness, holidays, etc. Then I make out a crew list 
of where each man will work when the shift 
commences. 

Mr Mungar — What do you do with the crew list? 
Mr Briggs — When it is made out I put it outside 

the office and during the course of the evening 
before the press is rolled, each man will go and look 
at the list to see where he has to go when the machine 
is run. 

I am satisfied that no such list was posted on the night 
in question and therefore there was no direction to the 
staff in the Publishing Room requiring them to work 
upon any plant. I accept that at the commencement of 
the shift and indeed after the meeting was held that the 
men carried out their set tasks which did not require the 
use of plant. It is clear from the evidence of Mr Briggs 
that once the paper had started its run not all of the 
publishing hands were required to work upon plant. At 
p. 55A and 56 of the transcript the following is recorded. 

Mr Mungar — What other tasks were your men 
employed to perform? 

Mr Briggs — Before the paper run started. 
Mr Mungar — Once the paper run starts? 
Mr Briggs — You would have packers and tiers, 

men on the floor handing out sets to the packers. 
You would have the men on the packer stackers, of 
course, and one or two men shifting bulks of paper 
around the building. 

Mr Mungar — You say they are not directly 
involved in working on any machinery? 

Mr Briggs — Some of them, no. 
Mr Mungar — Those who are not directly 

involved in working on any machinery could the 
machinery operate if they simply refused to v/ork? 

Mr Briggs — Some of them, yes. If some of them 
refused to work the machinery, the machinery could 
still work yes. 

As no crew list was posted on the night in question the 
men were not in a position to know which of them were 
to be employed upon the plant. I am therefore of the view 
that those employed in the publishing area were not 
directed to work upon the plant and thus the complaints 
in relation to them must fail, they being complaints 262, 
263, 264, 266, 269, 270, 272, 273, 274, 275, 276, 277, 278 
and 279 of 1985. 

The first matter raised by the defendants in their final 
submission was the question of service. Counsel for the 
defendants indicated in his final address that I had 
previously found, having regard to my interpretation of 
the Order, that service upon the Union was sufficient. 
With that I take issue. I have not previously found that 
the Order was served upon the Union nor did I find that 
that was necessary. What I did do was to quote from 
section 45 subsection 3 of the Act, as it was then worded, 
and in particular subparagraph (c) of that section which 
read as follows: 

make the text of each direction, order or declara- 
tion given or made by it under subsection (1) and of 
the preamble thereto available to the parties as soon 
as is practicable after that giving or making. 

What I did say was that I was satisfied that section 45 
subsection 3(c) had been complied with. What I then 
found was that the Union and the West Australian 
Newspaper Ltd being named parties had had the text of 
the Order made available to them as soon as practicable 
after the giving and making of the Order. I did not find 
then, nor do I now, that the Union had been served with 
a copy of the Order nor do I consider that section 60 
subsection 3 is appropriate. Section 45 subsection 3 (c) 
does not require service but simply that the text be made 
available to the parties. I am satisfied that it was. 

The defendants through Counsel argues that 
Regulation 15 of the Industrial Commission Regulations 
1980 was not complied with and that this strengthened 
their argument that service was required. In relation to 
that argument the evidence is clear that the Order was in 
writing and under seal. The Regulation then requires the 
Registrar or such other person directed by the 
Commission shall serve the Order, on such person or 
persons as the Commission may direct. I do not consider 
that regulation 15 is in any way inconsistent with section 
45, subsection 3 (c). In my view regulation 15 comes into 
play if, and only if, the Commission directs that a person 
or persons be served. I do not consider that it overrides 
section 45, subsection 3 (c). There has been no direction 
in the Order that the Registrar or any other person is to 
serve any person or persons, and thus, in my view, 
Regulation 15 has no relevance. I am of the view that the 
Order is not required to be served personally on any of 
the defendants for the reasons set out above and for the 
reasons previously given in my decision on the No Case 
to Answer submission. 

Counsel for the defendants then referred me to the 
definition of require as contained in the shorter Oxford 
English Dictionary and referred me to several definitions 
each of which indicated that something by way of 
demand was necessary. What he did not do was refer me 
to the fourth definition as contained under Item 2 of that 
dictionary which states as follows: 

To feel, or be under, a necessity to do something. 
To fall necessarily, to need, to be done etc. 

In my view, because of the past practices, those who 
worked in the Machine Room would feel they were under 
a necessity to do something i.e. carry out their duties as 
they had been assigned. As I am satisfied that they were 
assigned duties, I am of the view that they were required 
to work upon or operate any of the employer's plant 
pursuant to the provisions of the Order. 

A further argument raised in the defendants final 
address is that the employees could not work upon the 
plant because the plant was not set up in a fashion to 
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enable them to carry out any work upon it nor were there 
plates cast for the editions of the fVest Australian that 
were to be printed that evening. Whilst I accept that some 
adjustment was required to be made to the plant and that 
at the commencement of the shift the plates for the West 
had not been completely cast, I am none the less satisfied 
that those employed in the Machine Room could have 
performed work upon the employers plant if they had so 
desired. I am not satisfied that the intervening circum- 
stances were such that would have precluded them from 
doing any of their assigned work and thus I would 
dismiss this argument. 

The defendants through counsel raised again the 
question of lack of jurisdiction by virtue of the fact that 
section 45 of the Act has been repealed. They raise a 
different argument now than was raised before me 
previously. As to the argument raised at the No Case to 
Answer submission I stand by my reasons previously 
published. As to the argument raised now I do not 
consider it has any merit. Section 45 was the section 
which empowered the Commission to make the Order. 
The section then sets out the procedure which was 
required to be followed before an application to enforce 
the Order could be made. 

From an examination of Exhibit 1A, which is the 
direction from the Commissioner pursuant to section 45, 
subsections (5) and (6) of the Act, it is clear that that 
direction was given before the section 45 was repealed. 
This is true also of the certificate given by the Chief 
Industrial Commissioner pursuant to section 83 sub- 
section 8 of the Act. I am therefore of the view that the 
provisions of section 45 were complied with prior to its 
repeal and therefore a valid Order was in existence and a 
valid direction to enforce that Order was given. 

I appreciate that the complaints were not laid until 
after section 45 was repealed but I do not considered that 
that deprives me of jurisdiction. There was a valid Order 
in existence which was capable of being enforced. 
Provisions under the Act as it now stands, provides for 
the enforcement of Orders of the Commission. In those 
circumstances I fail to see that the repeal of section 45 
deprives me of jurisdiction. 

A further argument raised by the defendants was that 
section 11 of the Criminal Code applies. In my view it 
does not. In fact, what the defendants have to answer, is 
a breach of an Order not a breach of section 45 of the 
Act. It is true that section 45 of the Act empowered the 
Commission to make the Order in the first instance. 
However the repeal of section 45 did not render the 
Order invalid. Although section 83 of the Act, the 
section under which these complaints come before me, 
has been amended the penalties have not been increased 
and therefore the defendants are in no worse position 
now than they would have been if the prosecution had 
proceeded prior to the amendments taking effect. I am 
therefore of the view that this argument fails. 

I have some concern that counsel for the complainant 
argued in her final address that paragraph 1 of the Order 
applies to the matters before me. The reason for this 
concern is that throughout the trial I and defendants 
have been led to believe that the complainant relied solely 
on the second paragraph of the Order and when one 
reads the complaints that is apparent. 

Our minds were directed in this way by the wording of 
the complaints and by the opening address of counsel for 
the complainant who said at page 4 of the transcript the 
following: 

The Order alleged to have been breached contains 
numerous independent but overlapping 
components. A breach of any of those would, in 
itself, constitute a breach of the Order. For the sake 
of simplicity, a breach of only one of the require- 
ments is alleged in the complaints. That requirement 
is found in the second numbered paragraph of the 
Order. It is that the employees did commence 
industrial action by refusing to work on the 
employer's plant when so required by the employer. 

In proof of the alleged breaches of the Order, I 
shall therefore lead evidence that on 5 and 6 
December 1984 each of the defendants was an 
employee of West Australian Newspapers Ltd. 
Secondly, the defendants were members of the 
PKIU. Thirdly, they were subject to the provisions 
of the Printing (Newspapers) Award No. 23 of 1979. 
Fourthly, they were required in the usual 
performance of their work to work upon the 
employer's plant. Fifthly they were instructed to 
work. Sixthly, they refused to work upon the 
employer's plant. 

Further at page 81 of the transcript counsel for the 
complainant in his address on the No Case to Answer 
submission said as follows: 

I would refer you to the first numbered paragraph 
of the Order. The complaint is lodged under the 
second paragraph but if you look at the first 
numbered paragraph I will start reading beginning 
at the fourth last line; 

Further at page 83 of the transcript he said: 
It is a requirement of the first numbered para- 

graph of the Order that the parties are obliged to 
comply with paragraph 1 of the Order as soon as 
they are made aware of the terms of the Order. 
There is no such requirement in the second para- 
graph and this is the paragraph under which the 
complaint has been drafted. 

Counsel for the defendants in his reply to the No Case 
to Answer submission at page 89 of the transcript said as 
follows: 

I would like to make a brief reply. My learned 
friend, in answer to the second point of my 
submission, relies upon the wording of the Order of 
Mr Commissioner Martin in paragraph 1 and yet as 
he opened his case and led his case, these complaints 
are based on a failure, an alleged failure, to comply 
with paragraph 2 of the Order. 

Paragraph 1 was formulated, as is clear from its 
terms, to deal with a situation of people who were 
then in the midst of industrial action and it was an 
order for them to cease. Paragraph 2 was to deal 
with possibility of people commencing further, the 
same or different industrial action. 

With respect I would agree with the learned counsel as 
to his comments in relation to the application of the first 
and second paragraph of the Order. 

It is to be noted, that having closed his case, the 
complainant did not on either of two appeals allege that 
he was relying upon the first paragraph of the Order. 
Some 12 months after he originally closed his case I 
allowed him to re-open to bring further evidence and no 
mention was made at that point in time that he relied 
upon the first paragraph of the Order. Indeed it was not 
until the final address of counsel that this issue was raised 
and I would have thought that any fair minded person 
would have found that strange indeed. 

In view of the wording of the complaints, the way in 
which the complainant through counsel opened his case, 
his address on the No Case to Answer submission, and 
the fact that no amendment to the complaints was 
requested by the complainant I do not propose to 
consider paragraph 1 of the Order. 

If the complainant now wishes to rely on Paragraph 1 
of the Order I consider the complaints should be 
amended. Pursuant to the provisions of Regulation 3 
subregulation 1 of the Industrial Arbitration (Industrial 
Magistrates) Regulations of 1980 I am of the view that 
sections 46, 47 and 48 of the Justices Act set out the 
procedures which would govern an amendment in these 
circumstances. There are several well known cases which 
have considered these sections, the first being the case of 
Mitchell v. Myers 1955 West Australian Law Reports p. 
49 and the second, Kalgoorlie Regional Traffic Council 
v. Fostinelli 1974 West Australian Reports p.3. I would 
have thought that both of those cases support the view 
that it is not for a Magistrate to make any necessary 
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amendment of his own motion but rather it is his duty to 
deal with any application to amend which may be made 
by the Prosecutor. Although it may not be correct to caE 
the complainant or his counsel the Prosecutor 
nonetheless I consider the principles enunciated in these 
cases apply and as no application to amend was made I 
do not propose of my own motion to make any 
amendment. 

In any event, in view of the way in which the 
complainant conducted his case, I consider it would 
render an injustice upon the defendants to aUow any 
such amendment. Therefore, on the grounds of fairness, 
I would decline to exercise my discretion in considering 
the wider argument as was put to me by counsel for the 
complainant in her final address. Thus, I will consider 
the complaints as they have been laid and confine my 
considerations to paragraph 2 of the Order. However, I 
do accept that it is proper for me to consider other parts 
of the Order in determining the proper interpretation of 
paragraph 2, and to that extent, I have considered the 
Order in its entirety. 

In relation to those who were employed in the Machine 
Room I am satisfied that they were employed by West 
Australian Newspapers Ltd that they were eligible for or 
were members of the Printing and Kindred Industrial 
Union, West Australian Branch, Industrial Union of 
Workers and that they were subject to the provisions of 
the (Newspapers) Award No. 23 of 1979 and that each of 
them commenced industrial action in that they refused to 
work upon plant of the West Australian Newspapers Ltd 
when they were so required by the employer. I am 
therefore satisfied that each of the complaint Nos. 228 to 
261 of 1985 have been proved. 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint No. 258 of 1986. 

Between the Shop, Distributive and Allied Employees' 
Association of Western Australia, Complainant and 
Charlie Carters Pty Ltd, Defendant. 

Before the Industrial Magistrate K.F. Chapman Esq SM. 
The 12th day of November 1986. 

Mr A. Jackson (of Counsel) on behalf of the 
complainant. 

Mr P.M. Nisbet (of Counsel) on behalf of the 
defendant. 

Reasons fpr Decision. 
(Given extemporaneously at the conclusion of the 
hearing, taken from the transcript as edited by the 

Magistrate.) 
THE MAGISTRATE: It is conceded, as I understand it, 
by the parties that on 3 September 1986 Mr 
Commissioner Salmon made an order in the terms as 
contained in Exhibit A and the relevant part so far as 
these proceedings are concerned is as follows: 

That Charlie Carter Pty Ltd deliver forthwith to 
the Shop Distributive and Allied Employees 
Association of Western Australia copies of all times 
and wages records for all persons employed by 
Charlie Carter Pty Ltd under the terms of the Shop 
and Warehouse (Wholesale and Retail Establish- 
ments) Award 1977, No. 32 of 1976 from January 
1984 until 1 September 1986. 

As has been pointed out, the order itself does not 
define the term "time and wages records", however 
when one looks at the context in which the order is made 
I think it is clear that one needs to refer to the award 
which is cited in the order and in particular Clause 21. In 
that clause is set out what an employer shall keep in terms 
of time and wages records. 

In my view it is implied from the order that they would 
be the documents which were required to be produced. 
The evidence is clear and establishes that part of that 
information still has not been supplied and none of it was 
supplied by 10 September 1986. 

I would agree with Mr Nisbet that as far as the matter 
before me is concerned I need to take into account the 
position as it was at 10 September. Matters subsequent 
may be appropriate should I proceed to convict. 
However they are not, in my view, relevant for the 
purposes of deciding whether or not the order had been 
complied with on 10 September 1986. 

The matter did come before me as a matter of urgency, 
as I recall, on 12 September 1986 and at that time, I was 
advised by counsel, Mr Nisbet, that an application for a 
stay of the order would be made. As that application 
would be heard by the President I considered it would be 
impertinent if I proceeded to hear the matter before the 
President had given his reasons. 

It was for that reason that I adjourned the matter on 12 
September to allow that application to be made and 
allow the President to make such decision as he 
considered appropriate. 

The application was filed as undertaken, and I had no 
doubt that it would, and as a consequence the President 
gave a judgment in relation to that on 19 September 
1986. The President's judgment has been referred to and 
indeed is part of Exhibit B. It is apparent, I would have 
thought, when one looks at the order, and it becomes 
abundantly apparent when one looks at the boxes which 
are at the left hand side of the court — at least on my left 
hand side — that to comply with the order forthwith 
meaning now or immediately after the pronouncement 
of the order was not intended and could not have been 
practicable. 

It seems to me that a fair sized motor vehicle would 
have been required, if not a truck, to have put the 
documentation in or on to deliver it to the appropriate 
union offices. 

Indeed, it would appear that the complainant and its 
counsel would concede that and the President on page 7 
of his judgment so indicates. The first full sentence on 
that page reads: 

It was conceded rightly in my opinion that it was 
inappropriate to require production of the 
documents forthwith. 

and I would also readily concur with that. I wish also to 
quote further from page 7 and part of page 8 from His 
Honour's reasons where he said: 

It would have been preferable if the order had 
fixed a time for compliance but it is unlikely to have 
been intended that requirement be met immediately. 
I have no doubt that production of the documents 
within a reasonable time would have been accepted 
as sufficient compliance. In fact I understand that it 
was some 10 days before proceedings for 
enforcement were instituted. 

The substantive issue between the parties had 
been the subject of a conference and as a result of 
discussions it was made known that production of 
the records would be required. 

With the exception that the application was made 
seven days after the order I fully agree with what the 
President said. Counsel for the complainant has referred 
me to a case where the meaning of the term ' 'forthwith" 
was considered. Sitting elsewhere, dealing with the Road 
Traffic Act, I have come across the word before and 
prior to the case being referred to I had in my mind that 
given the wording of the order, the meaning of the word 
"forthwith" would be this — "As soon as is practicable 
in the circumstances". Although the wording was 
slightly different from that given by His Honour and that 
which has been urged upon me by counsel for the 
defendant, I think essentially the interpretation I would 
have placed upon it is consistent with others. I think, 
however, I would like to emphasise the last word in my 
definition — "circumstances" "As soon as is practicable 
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in the circumstances". Unfortunately I only have one 
side of the picture. It is apparant that the defendant in 
these matters, the respondent before Commissioner 
Salmon, was represented by Mr Gifford whom the 
President caUed an "experienced advocate", and I 
would accept that. Mr Gifford is well known in this 
jurisdiction and elsewhere in the industrial scene in 
Western Australia and I think experienced is a well- 
chosen term for him. 

That being the case, albeit there has been no evidence 
that the order was served upon Charlie Carters, they were 
represented at the application and would therefore have 
knowledge of what transpired there. At least their repre- 
sentative must have been abundantly clear of the terms of 
the order. The fact there is no evidence that the order has 
been personally served or been served at all upon the 
defendant, given the circumstances as they were at the 
time, namely that the respondent in that application was 
represented, caused me no trouble. 

It is true that there is a large amount of documentation 
which is in the court and I accept that it all relates, to 
some degree, to the time and wages records. I accept 
also, having heard the evidence, that the complete time 
and wages records, if you will, as defined in Clause 21 of 
the award is comprised in three separate documents. The 
first such document has been described as the self service 
timesheet, it being a sheet which sets out the name and 
age of the individual, a number which apparently is some 
internal number for the defendant and then the days of 
the week with the start and finish times, the hours 
worked and so forth. It also gives details of the shop and 
the week ending date. 

The second document is entitled "Employee record, 
the TNT payroll management system". Apparently the 
TNT form number is 9. The third and final document 
which together make up the time and wages records is 
what I think can be conveniently called a computer 
printout sheet which is headed up "TNT payroll 
management system, pay cost". 

It is clear on the evidence, and I accept it to be a fact, 
that the totality of the time and wages records is in fact to 
be contained with reference to three documents. 
Purportedly the time and wages record for the period, 
namely January 1984 to 1 September 1986, were initially 
delivered to the complainant in 26 boxes and apparently 
the complainant in sorting through them has reduced the 
size of the package from 26 to 24 boxes. Suffice to say 
there is a lot of paperwork, whether it be crammed into 
24 boxes or 26 boxes. Also, it has been established that 
not all of the three pieces of paper are therein contained. 
I am more than satisfied that the order required the 
defendant to produce a large amount of paperwork. 
That may be so but, as I have said, I only have part of the 
picture. There has been no evidence as to where that 
information was stored. It might well have been stored in 
one place. There is no evidence to indicate what effort 
was undertaken to marshall that information. Whether it 
was at one place or not I know not. Certainly, as I under- 
stood the way it was presented to the complainant, the 
three pieces of paper, if I can use that terminology, were 
not in an orderly fashion employee by employee but 
simply 26 boxes were delivered. 

The other aspect, which is of note, and indeed His 
Honour referred to it in his decision, at the last sentence 
on page 7 going over to page 8 of his decision where he 
says: 

The substantive issues between the parties had 
been the subject of a conference and as a result of 
discussions it was made known that production of 
the records would be required. 

When one takes into consideration the circumstances, 
the defendant had been alerted to the fact that they may 
at a subsequent time be required to produce documents. 
An order was made requiring them to produce the 
documents. The documents had not been produced in a 
period of seven days and a complaint was filed in this 
jurisdiction to have that matter enforced. 
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It was at that point in time, indeed on 12 September as 
I recall, that an undertaking was given by Mr Nisbet that 
an application to stay the order would be made. There is 
really no evidence before me that seven days was not a 
sufficient time to comply with the order. The only basis 
upon which I could come to a conclusion that it was not 
sufficient would be to draw an inference from the 
number of the employees who were involved, the number 
of stores that were involved, the large amount of paper 
work which was involved, and perhaps the possibility 
that there was insufficient staff to collate that 
information. Of course, as to the staff, I have no 
knowledge as to whether they were or whether they were 
not available. Admittedly there is a large amount of 
paper work, admittedly there is a significant number of 
employees and admittedly there are some 20 odd stores. 

That still does not persuade me, without further 
evidence, that seven days was an insufficient time in 
which to comply with the order. As the evidence stands, 
despite the large volume of material, it may all have been 
housed in one place and thus have required a 
comparatively short period of time in which to comply. I 
simply have no evidence before me one way or the other. 

Having come to that conclusion, I am not persuaded 
that the company has complied with the order and thus I 
find the complaint as laid has been proved. 

BOARDS OF REFERENCE — 
Decisions of — 

File No. 18 of 1971 Vol II. 

In the matter of the Railway Employees Award No. 18 of 
1969 and in the matter of a Board of Reference 
constituted thereunder and in the matter of a deter- 
mination of a dispute relating to workshop 
allowances between the Australian Railways Union 
of Workers West Australian Branch and Western 
Australian Government Railways Commission. 

Before Mr T.J. Pope — Chairman, 
Mr A.V. Costa — Employee Representative, 

and Mr R. Bosworth — Employer Representative. 
The 31st day of March 1987. 

Determination. 
MR POPE: The provisions of the Railway Employees 
Award No. 18 of 1969 which are pertinent to this Board 
of Reference are set out below: 

8.—Board of Reference. 
(1) . . . 
(2) The Board of Reference is hereby assigned the 

function of determining any dispute between the 
parties in relation to any matter which, under this 
award, may be allowed, approved, fixed, 
determined or dealt with by a Board of Reference 
which shall include the determination of any dispute 
as to the application of any special rate and 
provision prescribed herein except such as involve 
an interpretation of the provisions of this award or 
any of them. 

(3) . . . 
31.—Special Rates and Provisions. 

(1) Midland Workshops (including Supply 
Division at Midland) 

(a) The allowances prescribed in this sub- 
clause are in compensation for all work 
caused disabilities not otherwise specifical- 
ly provided for in this award. 
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(b) Employees shall be paid the disability 
allowance specified according to the group 
disability level applicable to the area in 
which the employee works as set out in the 
Schedule — Midland Workshops 
Disability Allowance Groupings to this 
award. 

(c) Disability allowance groupings shall be: 
$ per week 

Group 1 4.10 
Group 2 6.10 
Group 3 12.30 

(d) ... 
(e) An employee who is temporarily engaged 

on work in an area which would, if he were 
regularly so engaged, entitle him to be 
allocated to a higher group than the one to 
which he has been allocated, shall, if 
engaged for half a shift or for four hours 
or more on such work on any day, be paid 
the higher group rate for the whole of that 
day or shift. 

(f) Any dispute as to the application of the 
provisions of this clause shall be referred 
to the Board of Reference for 
determination. 

(g) 
The applicant asked the Board to determine that a 

crane driver located permanently in the foundry be 
moved from a Group 1 disability grouping to a Group 3 
disability grouping. He also requested the Board move 
maintenance carpenters in the Track and Equipment 
Shop, from disability group 1 to disability group 2. 

The genesis of the workshop allowances can be found 
in a decision of the Commission in Court Session 
numbered CR93 of 1985 published in 66 WAIG 1365. A 
decision of Salmon C. in matter No. CR488 of 1986, yet 
to be reported, also relates to workshop allowances 
which are the subject of this Board of Reference. 

In looking at the claim of the crane driver located in 
the foundry I have looked at the principles enunciated by 
the Commission in Court Session in the decision 
previously cited, and I have also examined the "Pope 
Report" which was referred to in that decision. The 
principle adopted in CR93 of 1985 was that disability 
groupings should provide "payment to workers in 
particular area, compensation which is appropriate to 
the type of work they perform." (i.e.) payments based 
on the actual or real amount of disability encountered. 

Members of the Board have had the opportunity of 
hearing direct evidence from the foreman in charge of the 
foundry, and from the foundry crane driver himself. 

A statement of the agreed facts is set out below: 
(1) Prior to the introduction of disability 

allowances, the crane driver in the foundry was in 
receipt of 100 per cent of the foundry allowance. 

(2) His work entails prolonged periods of time 
sitting in a crane either over, or in the immediate 
proximity of different types of furnaces. 

(3) The shop has a dirt floor and because of the 
nature of the foundry considerable dirt and dust and 
fumes are generated into the roof area in which the 
driver is located. 

(4) The crane driver wears a protective helmet 
with its own electric motor and filter unit for an 
average four hours per day. For much of the 
remainder of the day (two hours on average) he 
wears a lighter protective face mask, to filter 
inpediments from the atmosphere. 

(5) The cabin of the crane is subject to heat when 
in the vicinity of furnaces. The driver has a piece of 
board which he places on the floor of the crane to 
protect his feet from the heat. 

(6) Periodically, a truck is driven into the foundry 
generating considerable dust and diesel fumes. 

The "Pope Report" on which the groupings in CR93 
of 1985 was based omitted analysis or comment on the 
position of crane driver in the foundry. As the basis for 
the grouping as determined by the Commission in Court 
Session was actual disabilities incurred on the job it is my 
opinion and that of other members of this Board that the 
crane driver in the foundry should receive a group 3 
disability grouping. The operative date should be 13 
January 1987, the date the Australian Railways Union 
request for a Board of Reference was received at the 
Commission. 

The second matter which concerns this Board, 's the 
application to move maintenance carpenters in the 
"Track and Equipment" Block from a Goup 1 
allowance to a Group 2 allowance. 

The nature of the work of the carpenters is 
maintenance of the physical structure of the workshops 
themselves. 

The carpenters informed the Board that their work or 
circumstances had not changed since the "Pope Report" 
was prepared. However, they were unhappy with their 
present grouping on a direct comparison with the 
grouping received principally by carpenters (car and 
wagon builders) in Block 1 Rolling Stock, and 
maintenance plumbers in the Track and Equipment 
Shop. 

Comments made in the "Pope Report" make it clear 
that maintenance carpenters in Track and Equipment are 
working in dirtier conditions than carpenters (car and 
wagon buildings) in Block 1 Rolling Stock. 

However, the Commission in Court Session found it 
appropriate that both groups be granted Group 1 
disability allowances. Disabilities encountered by 
maintenance carpenters have not changed since this 
decision and therefore I cannot agree nor do I think the 
Board has jurisdiction to change workshop allowances 
for carpenters in the Track and Equipment Block. 

MR BOSWORTH: I agree with the decision of the 
Chairman. 

MR COSTA: I agree with the decision of the Chairman 
in respect to the crane driver in the Foundry, but disagree 
in respect to the maintenance carpenters. 

CHAIRMAN: It is the unanimous decision of this Board 
of Reference that the crane driver located in the Foundry 
be moved from a Group 1 disability grouping to a Group 
3 disability grouping, the operative date being 13 January 
1987. 

It is the majority decision of this Board of Reference 
that the claim in respect of maintenance carpenters in the 
Track and Equipment shop be dismissed. 

LONG SERVICE LEAVE — 
Appeals committee — 

government wages employees — 

BEFORE THE STATE GOVERNMENT 
WAGES EMPLOYEES' LONG SERVICE LEAVE 

APPEAL COMMITTEE. 

In the matter of the Long Service Leave Conditions for 
State Government Wages Employees and in the 
matter of the Appeal Committee established 
thereunder and in the matter of a claim for 
continuous service between Mrs M. Hardwick, 
Appellant and Hon Minister for Education, 
Respondent. 
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Before Mr K. Scapin — Chairman, 
Mr K.J. Trainer — Employees' Representative, 

and Mr J.A. Spurling — Employer's Representative. 
The 2nd day of December 1986. 

Ms S. Jackson on behalf of the appellant. 
Mr G.B. Arlow on behalf of the respondent. 

The following cases were cited in argument by the 
applicant: 
Thomas v. Mental Health Services 61 WAIG 549. 
Inman v. Mental Health Services 61 WAIG 954. 
Cleland v. Hon Minister for Health 61 WAIG 1432. 

Decision. 
MR SCAPIN: This matter has been referred to the 
Committee for determination pursuant to Clause 18 of 
the Long Service Leave Conditions, State Government 
Wages Employees (the Conditions). It concerns a claim 
by Mrs M.T. Hardwick upon the Hon Minister for 
Education for continuous service, under the provisions 
of the "Cleaners and Caretakers (Government) Award 
1975" No. 32 of 1975. 

Under Clause 15 of that award, the conditions 
governing the granting of long service leave to 
Government Wages employees generally shall apply to 
employees covered by the award. Those general 
provisions were prescribed by the Commission in Court 
Session on 16 December 1985 and published in Volume 
66 of the Western Australian Industrial Gazette at pages 
319 to 321 inclusive (the Conditions). 

The facts are these. In all schools, the school support 
staff, which includes clerk/typists, library aides, 
laboratory assistants, cleaners, gardeners, teachers aides 
and a number of other categories but, excludes registrars 
(who are public servants), are appointed locally, in most 
cases by the school principal. The Education Department 
does not transfer school support staff from one locality 
to another. If the spouse of a member of the support 
staff is transferred in the normal course of employment, 
the contract of employment of the support staff 
employee is terminated. That employee has to take the 
chance of securing a new contract of employment in the 
new locality. Whether such separate contracts of 
employment can be regarded as continuous service for 
long service leave purposes will depend upon the 
application of the provisions contained in the Conditions 
to the facts of the particular case. 

In Mrs Hardwick's case, she was employed as 
follows — 

February 1966 — December 1970: Wubin 
Primary School. Mrs Hardwick's husband was the 
school principal and he employer her. 

February 1981 — December 1971: Lancelin 
Primary School. Mrs Hardwick's husband was the 
school principal and he employed her. 

Break. 
26 February 1976 — 18 December 1977: Mt Tom 

Price District High School. Mrs Hardwick was 
employed by the school principal (who was not her 
husband). 

19 December 1977 (Monday) — 18 January 1978 
(Wednesday): Annual leave plus public holidays. 

19 January 1978 — 26 February 1978: Employ- 
ment for the 1978 school year for the cleaning staff 
commenced on 19 January 1978. Mrs Hardwick had 
a brief break in service of 5Vi weeks until she 
recommended on 27 February 1978. 

27 February 1978 (Monday) — June 1978: During 
this period Mrs Hardwick was employed cleaning 
the Tarcoola Primary School demountable 
classrooms which were then actually located in the 
grounds of the Geraldton Primary School. The 
principal of the Tarcoola Primary School, Mr 
Hardwick employed Mrs Hardwick from 27 
February 1978. 

June 1978 to date: Tarcoola Primary School. Mrs 
Hardwick's husband is the school principal and he 
employed her. 

Mrs Hardwick has, since February 1976, been 
employed as a full-time cleaner over 52 weeks of the year. 
Her contract of employment ceased when she left Tom 
Price to accompany her husband who had been trans- 
ferred from Mt Tom Price to take up a posting as 
principal of the Tarcoola Primary School. 

In accordance with departmental policy, Mrs 
Hardwick could only be re-employed at her new locality 
if there was a vacancy. In fact there was no vacancy and 
she was forced to wait until a resignation occurred on 25 
February 1978 before she was re-employed. There was a 
gap of 5 Vi weeks in her service from the expiration of her 
contract of employment on 18 January 1978 to her re- 
employment with the Education Department on 27 
January 1978. 

Mrs Hardwick's continuous service from 27 February 
1978 to date is not contested and it is an agreed fact that 
there is no dissatisfaction with her service. 

It is claimed on behalf of the appellant that the reason 
for her break in service was — 

(a) beyond her control due to the transfer of her 
spouse; and 

(b) due to the Education Department's failure to 
have the Tarcoola School ready for occupancy on 19 
January 1978. 

It is further claimed that — 
(c) she was under the impression that she had 

been offered further employment by the 
Department at Tarcoola; and 

(d) she fully intended to continue her service with 
the Department. 

The respondent refutes the claims. 
This is the first occasion on which this Committee has 

been requested to hear an appeal in respect of long 
service leave entitlement under the provisions of the 
Commission in Court Session's General Order No. 763 
of 1982 issued on 16 December 1985 and effective from 1 
January 1986 (66 WAIG 319) — the Conditions. 

Prior to 1 January 1986 the Committee's powers 
included dealing with disputes which arose out of the 
application of the Conditions [see Clause 18 (b)], which 
was seen to be a provision whereby the Committee was 
able to consider cases which are in the ordinary course 
excluded by the Conditions. In the past the Committee 
has not been slow to recognise this. From time to time it 
has recommended to the employer that "ex gratia" 
payments for pro rata long service leave be made to some 
employees, where it thought appropriate. Such recom- 
mendations had no binding effect on the employer and 
were really in the nature of gratuitous advice. In 
addition, the Committee's decision was final and binding 
on all parties thereto. These same provisions have been 
retained in the Commission in Court Session's General 
Order effective from 1 January 1986. Although, it is my 
opinion that the Committee's decisions are no longer in 
the nature of gratuitous advice but rather — are now 
enforceable. 

I have had the benefit of reading, in draft, the reasons 
for decision of Mr Spurling. I agree with him to the 
extent that there needs to be some extenuating circum- 
stance that warrants this Committee considering itself 
not to be bound by the strict letter of the Conditions and 
exercising it's discretionary power by awarding to an 
employee, in the instant case, the benefit of continuous 
service on merit, which in the ordinary course is excluded 
by the Conditions. 

The Conditions make no provision for aggregating the 
separate periods of employment, none of which taken 
singly involved sufficient service for an entitlement to 
long service leave. Nor is there, in my view, merit in 
considering the aggregation of the separate periods of 
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employment in the instant case, for the reasons given 
later, as the basis for treating Mrs Hardwick's claim as a 
special case. 

There is yet to be devised any regulatory provisions 
which cater for all exigencies. If the Conditions are seen 
to be inadequate as they affect the long service leave 
entitlement of a particular sector of the cleaning staff of 
the Education Department and are seen to be the cause of 
anomalies among Education Department wages 
employees generally, then it behoves the employer/ 
employee parties to seek a change in those Conditions. I 
do not consider it to be a function of this Committee to 
prescribe those Conditions. 

This Committee is obliged, in determining any matter 
before it, to consider all of the facts and submissions put 
to it. In that context the weight of any authority cited in 
support will be determined by the degree to which the 
two cases are parallel, and care should be taken not to 
rely only on one or two facts which may be similar. 

In all of the three cases cited in support of the 
argument advanced on behalf of the appellant — the 
facts are distinguishable. This is particularly so in respect 
of the transfer of the spouse. 

In the instant case it is a perfectly normal and accepted 
feature of Mr Hardwick's employment that he will be 
regularly transferred from locality to locality during the 
course of his career, and no doubt actively seek changes 
in locality for promotional purposes. In that circum- 
stance it can hardly be said, in my opinion, that Mrs 
Hardwick is suffering an exceptional disability because 
she has to follow her husband from town to town. 
Rather, I take the view that she has been fortunate, on 
occasions, to have found employment, and extremely 
fortunate that she has been able to be continuously 
employed for a period in excess of eight years on this last 
occasion at Tarcoola. 

The claim that Mrs Hardwick was under the 
impression (gained from a statement by her husband) 
that she had been offered employment at Tarcoola — 
prior to her departure from Mt Tom Price, is not 
persuasive. With all due respect to Mr Hardwick, he was 
not in a position to promise future employment to his 
wife in their new location at Tarcoola as the facts of this 
case clearly demonstrated. 

There was no evidence before the Board to support the 
contention that the Education Department was to blame 
for the failure to have the Tarcoola School ready for 
occupancy on 19 January 1978. Even if there was, my 
decision would not have been any different. I do not 
accept that there is any obligation on the Education 
Department to so arrange its building programme so as 
to preserve the continuity of service of its cleaning staff 
for long service leave purposes. 

In considering Mrs Hardwick's stated intention to 
continue her service with the Department, it goes without 
saying that unless or until she does, there is no leave 
entitlement. 

It is my view that this Committee should be slow to 
exercise its discretionary powers to grant claims which 
are in the normal course excluded by the Conditions on 
the basis of a stated intention to continue in the employ- 
ment of the employer. There are serious limitations for 
drawing inferences regarding the degree to which this 
Committee has been influenced in the past by the 
probability of service continuing, where employees have 
evinced an intention to continue in employment with the 
employer indefinitely. In the instant case the vital 
consideration is whether the appellant can demonstrate 
that the circumstances of the break in service deserve 
special merit. This requires a consideration of a number 
of factors, few of which will be conclusive in themselves. 

Mrs Hardwick has completed in excess of eight years' 
continuous service since early 1978, because of that, it is 
simply too easy for her now, in 1986, to say that late in 
1977 it was her intention to remain in the employment of 
the Department. That is not to say that I do not believe 

her, what I am saying is that I have not placed a great deal 
of weight on that part of her evidence in my deliberation 
on her appeal. 

For the above reasons I would dismiss the appeal. 
As I am in agreement with my colleague Mr Spurling 

on this matter, this appeal will be dismissed. The effect 
will be that, subject to her service remaining continuous, 
and providing she does not take leave which will affect 
the period of her qualifying service for long service leave 
purposes, Mrs Hardwick will become entitled to three 
months long service leave on full pay on 27 February 
1988 in lieu of April 1986 (S'A weeks has been excised 
from qualifying service in arriving at April 1986), as 
would have been the case had her appeal been granted. I 
am satisfied that this decision recognises her long and 
satisfactory service to the Education Department. 

MR SPURLING: It is my view that the role of this 
Committee is to examine each application brought 
forward and determine if the specific issues warrant 
consideration, notwithstanding there is no entitlement 
under the Long Service Leave Order. 

Accordingly, to recommend payment in circumstances 
when no entitlement exists requires that the specific 
issues be so persuasive as to conclude that if the parties 
negotiating the Order had been able to accommodate 
them, they would have allowed an entitlement or it would 
have been a reasonable exercise in equity to allow an 
entitlement, given the standards established by the 
Order. 

I believe it is not correct to apply one's own judgment 
as to the fairness or otherwise of the standards set by the 
Order and then to ignore those standards in a particular 
situation. In my view an applicant must demonstrate 
exceptional circumstances that could not have been 
envisaged in framing an Order to have general 
application. 

In this case the applicant asks that the break in service 
of about five weeks between leaving a cleaner's position 
at Mt Tom Price District High School in January 1978 
and taking up a cleaner's position at Geraldton Primary 
School in February 1978 be accepted as continuous 
service. Clause 3 (a) of the Order requires that for 
continuous service any such break be no longer than one 
week. Clearly the parties to the Order agreed that one 
week was all the latitude that should be allowed. For this 
Committee to allow the present application we would 
have to conclude that there is some exceptional 
circumstance that, in this applicant's case, warrants a 
special departure. 

The applicant says that before leaving Mt Tom Price 
she was offered employment by the Principal of the new 
school at Geraldton such that the continuous service 
criteria would have been met. If she was offered employ- 
ment it was in my view not a valid offer as the Principal, 
her spouse, was not at Geraldton at the time and in no 
position to know if he could make such an offer. In any 
event when the applicant went to Geraldton there was no 
vacancy for a cleaner as the work was being done by 
existing cleaners. Employment was gained by the 
applicant only on the resignation of another cleaner. 

The delay in the opening of the Tarcoola School or the 
fact of its temporary location in demountable classrooms 
in the grounds of the existing Geraldton Primary School 
did not materially effect the applicant's continuous 
employment. She resigned from one place hoping to get 
continuous employment at another place but was unable 
to do so because there was no vacancy. 

It is also claimed that the Commission should accept 
that the applicant's spouse was transferred from Tom 
Price to Geraldton and therefore she had to resign to 
remain with him. It is asserted that other decisions of this 
Committee have allowed such claims. Whether the 
Committee, differently constituted, has or has not 
allowed other claims in similar circumstances is of 
passing interest only to me because to have this 
Committee be influenced to that extent, by precedent, is 
to have this Committee, de facto vary the Long Service 
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Leave Order. It would be an improper function of this 
Committee to do that and hence I say that each case that 
comes before the Committee must be dealt with 
individually on the specific circumstances of that case. 

I do not accept that the applicant's break in service 
should be overlooked because of her husband's transfer 
from Tom Price to Geraldton because as a school teacher 
it is not unreasonable to expect that in the pursuit of 
promotion such transfers regularly occur. 

The only influencing circumstances that I can find in 
this case is that the applicant has given long service to the 
same employer, the Education Department. From 
February 1966 to the present date the applicant has been 
continuously employed except for a three year break 
(1973 to 1976) and the five week break (January 1978 to 
February 1978). Thus over the last 20 years the applicant 
has been employed by the Education Department for 
about 17 years and has had no long service leave. 

To overlook the five week break is to allow continuous 
service from February 1976 but to accept the five weeks 
as a break in service, means that the continuous service is 
from February 1978. This has the effect of entitling long 
service leave now or delaying the entitlement until 
February 1988. 

In my viw the three year break means that the earlier 
seven years is lost as service except if it is considered in 
the context of overall service as I have described earlier. 
A three year break is a significant break and it is not 
reasonable to resurrect that earlier service for considera- 
tion in support of the present application. 

Accordingly, I conclude there are no exceptional 
circumstances in the present case to warrant departure 
from the Long Service Leave Order and I would 
therefore reject the application. 

MR TRAINER: The facts of this case are as set out in the 
Chairman's decision. Mrs Hardwick has had two distinct 
periods of service with the Department which are 
separated by a break in service of more than five years. 
The Board was told by the Advocate for the Applicant 
that such a pattern of employment is common in the 
industry because of the very nature of the industry. That 
was accepted by the Department and confirmed by the 
Department's submissions. There are many examples in 
the country areas where continued employment in a 
school as a cleaner or the like, is dependent upon the 
spouse not being transferred to another location in the 
normal course of a career. Where a spouse is transferred, 
the person employed as a cleaner at a school is obviously 
obliged to "move on" with the spouse. That course of 
events is a common occurrence and underlines the 
inherent difference in the nature of the employment of a 
cleaner and a permanent career person such as a Teacher 
to take the instant case. Working as a cleaner cannot be 
regarded as a career nor does it offer the same rewards. It 
must be appreciated that the service of the teacher is 
continuous and transfers do not break service. On the 
other hand, the cleaner has no permanency of tenure nor 
an option of transferring. That was confirmed in 
Departmental submissions to the Committee. 

In determining this case, it is essential to take account 
of the nature of the employment. The long service leave 
conditions are written for the government's wages staff 
in general, with an underlying principle of security of 
employment in a situation where transfer from one 
location to another does not create a break in service for 
long service leave purposes. Cleaners in the schools do 
not fit that profile. It is therefore necessary to determine 
such cases in a wider context so that long service to an 
employer is recognised in a way that does not 
disadvantage the employee. 

The evidence is that Mrs Hardwick had a break in 
service of SVz weeks. That arose as a result of Mrs 
Hardwick's husband being transferred from Mt Tom 
Price to Tarcoola Primary School in the ordinary course 
of his employment. The new position constituted a 
promotion. Mrs Hardwick gave evidence that she sought 
employment as a cleaner upon arriving at Geraldton but 

no position was available. All appointments had 
apprently been made prior to Mr Hardwick's arrival. 
However, about five weeks into the first term, a position 
did become available and Mrs Hardwick was appointed. 
She has been in the position for eight years. That 
appointment followed on two years of previous 
continuous employment at the Mt Tom Price District 
High School. 

In reaching the decision that Mrs Hardwick's service 
should be regarded as continuous for long service leave 
purposes, I have also reached the conclusion that the 
short break in service, whilst in excess of the maximum 
prescribed by the Regulations, warrants special 
consideration. There is always a need to show good 
reason to depart from the conditions and the onus lies 
with the applicant to demonstrate that a departure is 
appropriate in the instant case. Mrs Hardwick's break in 
service was not created by events of her own direct choice 
nor can it be said that Mrs Hardwick derived an 
advantage from the events. Although it does not 
materially assist in determining this matter, it should also 
be recognised that Mrs Hardwick's husband did not gain 
any extraordinary advantage from the transfer but 
rather, he was promoted and transferred in the ordinary 
course of his career. The Education Department had the 
benefit of a previous period of service at the Lancelin and 
Wubin Schools followed by a 5'A week break in the 
middle. The fact that Mrs Hardwick sought employment 
in the same occupation with the same employer once 
arriving at Geraldton, underlines the fact that Mrs 
Hardwick saw her employment in that capacity as 
ongoing. It is unfortunate that a position was not 
immediately available and as a result, there is a short 
break in service which falls outside the conditions. 
Because of the nature of the industry and the short 
period of the break and Mrs Hardwick's demonstrated 
commitment to long term employment in that Depart- 
ment coupled with the fact that the break only resulted 
from the unavailability of a position, I would accept Mrs 
Hardwick's service as continuous for long service leave 
purposes excluding the 5 Vi weeks. 

MR SCAPIN: The decision of the Committee is that the 
appeal be dismissed. 

SECTION 23 — 
Applications dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1161 of 1986. 

Between Newmont Holdings Pty Ltd, Applicant and 
Amalgamated Metal Workers' and Shipwrights' 
Union of Western Australia and Others, 
Respondents. 

Order. 
HAVING heard Mr B. McCarthy on behalf of the appli- 
cant and Mr R. Parsons on behdf of the respondents in 
conference on 19 November 1986, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the application be dismissed for want of 
prosecution. 

Dated at Perth this 31st day of March 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 157 of 1987. 

Between Westralian Sands Limited, Applicant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Another, 
Respondents. 

Order. 
HAVING heard Mr G.D. McKenzie on behalf of the 
applicant and Mr R. Krygsman on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and particularly those powers contained in section 27 (1) 
(a) (iv), hereby orders — 

That the application be dismissed. 

Dated at Perth this 24th day of March 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1251 of 1986. 

Between George Weston Foods Ltd trading as Tip Top 
Bakeries, Applicant and West Australian Bakers, 
Pastrycooks and Confectioners Union of Workers, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 31st day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 761 of 1986. 

Between Mt Newman Mining Co Pty Limited, Applicant 
and Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Respondent. 

Order. 
HAVING heard Mr O.L. Ihlein on behalf of the appli- 
cant and Mr B.M. Wilson on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the application is determined by the 
continued employment of Mr J.L.G. Da Silva and 
the retention of a Sharp VCR 381 video recorder 
previously in the possession of Mr Da Silva by the 
Company. 

Dated at Perth this 25th day of November 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 167 of 1987. 

Between Westralian Sands Limited, Applicant and 
Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Respondent. 

Order. 
HAVING heard Mr G.D. McKenzie on behalf of the 
applicant and Mr P. McBride on behalf of the 
respondent,the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and particularly those powers contained in section 27 (1) 
(a) (iv), hereby orders — 

That the application be dismissed. 

Dated at Perth this 24th day of March 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

SECTION 29 (b) — 
Applications dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1043 of 1985. 

Between Anthony Hector Bock, Applicant and Rheem 
Australia Limited, Respondent. 

Before Mr Commissioner W.S. Coleman. 
The 3rd day of December 1986. 

Mr P. Mullally (of Counsel) on behalf of the 
Applicant. 

Mr M. Crofts on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is an application under 
section 29 (b) (i) of the Act. On 4 October, the eve of the 
applicant's 60th birthday, he was retrenched. It is argued 
that it was known to the respondent Company that the 
applicant, a purchasing officer/safety officer, wished to 
continue in employment until he was 65 years of age in 
order to secure his financial position in retirement under 
the respondent's superannuation scheme. 

In the first instance the applicant argues that he was 
unfairly dismissed because his termination was not a 
bona fide retrenchment. The duties which he would have 
performed with the Company were being undertaken by 
an employee whose appointment was subsequent to his 
termination. Furthermore, the dismissal was effected on 
the grounds of retrenchment only after a disagreement 
with the Manager over the administration of workers' 
compensation arrangements and claims. In the event that 
his termination is found to have been effected under a 
genuine restructuring of the Company, it is argued that it 
was unfair inasmuch as the employer had failed to 
investigate all avenues available for the retention of his 
services in the reorganisation. The applicant contends 
that the length of his service with the Company 
(approximately 11 Zi years), his loyalty and his demon- 
strated ability demanded special consideration. Again, in 
the event of a finding of genuine retrenchment, it is 
claimed that it was known to the Company for a period 
in excess of 12 months that his services would be 
terminated and that in not informing him at that time, he 
was denied the opportunity to seek other employment 
and thereby maintain his contributions to the super- 
annuation scheme under portability arrangements 
guaranteed under the trust deed. 
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An amount of $75 130.88 is sought as compensation 
for the unfair dismissal. This amount is calculated on the 
basis of loss of salary for a 24 month period ($40 530.80) 
and compensation for a reduced superannuation 
payment upon termination (being potential superannua- 
tion at 65 years less the amount received on termination) 
($34 600). 

The respondent Company opposes the claim and 
argues that the applicant's retrenchment resulted from a 
bom fide reorganisation of the Company. The 
redundancy package provided to the applicant was in line 
with the negotiated arrangements that exists between the 
Company and the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia although it is 
recognised that the applicant is not a member of that 
union nor was he covered by the Award. The payout 
calculated on that basis resulted in a severance payment 
of 13 weeks salary, 8.667 weeks pro rata long service 
leave, the holiday entitlement and loading. Gross 
payment totalled $10 184.16. The respondent Company 
submits that for a period of in excess of 12 months prior 
to the retrenchment, discussions had taken place on at 
least three occasions on the possibility of the applicant 
taking early retirement (i.e. at 60 years of age). It is 
acknowledged that at no time prior to 2 August was 
retrenchment put to the applicant. However this decision 
was served with adequate notice being given to him and 
only after the Company had allowed time to pass in order 
that the applicant's payout from the superannuation 
scheme would be maximised. The Company disputes the 
allegation that retrenchment was precipitated by the 
disagreement between the Manager and the applicant 
over the matter of workers' compensation. The reorgani- 
sation of the Company commenced in June 1984 with the 
termination of services of two of the most senior 
executives. The new Manager was instructed that 
another position had to go. The respondent Company 
refutes the assertion that it was known in June/July 1984 
that the applicant would be terminated. The Manager 
claims to have made that decision only after reviewing 
staffing arrangements within the administrative division 
and to have come to the conclusion some six months 
before August 1985 when notice was given to the 
applicant. The availability of early retirement was 
promoted with the applicant to enable him to maintain 
what the Manager saw as self esteem and to ensure that 
the superannuation payout would be increased when 60 
years of age was attained. 

The employee appointed after the applicant's 
retrenchment was a retired Manager from an associated 
company recruited specifically to control a contract for 
which the respondent Company had successfully 
tendered. The appointee was not on the respondent's 
payroll. The appointment was made because of that 
person's particular engineering skills and ability to 
negotiate with subcontractors, interpret factory 
drawings, determine labour requirements and generally 
operate as project manager to the contract. It is claimed 
that the scope of these duties extend beyond those per- 
formed by the applicant in his employment with the 
Company. 

The respondent Company goes further in opposing the 
claim. It argues that the applicant's submission is not a 
claim for unfair dismissal but rather an appeal against 
the redundancy package. Mr Crofts for the Company 
states: 

Applications of this nature should not be taken in 
such a manner and in fact the Commission lacks 
jurisdiction to deal with the question of the level of 
compensation that should be paid for retrenchment 
— for a bom fide retrenchment — for an individual 
employee. The Commission cannot substitute its 
view for that of the employer. 
(Transcript pp. 47-48.) 

On the matter of compensation the respondent notes 
that the applicant's entitlement to superannuation was 
specified in the terms of appointment and therefore 
forms part of the contract of employment. Any claim to 
that entitlement should therefore be pursued under the 

provisions of section 29 (b) (ii) of the Act. However, in 
this regard the superannuation trust deed provides that 
benefits should not be the grounds for increasing any 
claim for damages. 

The Benefits to which a Member or former 
Member might claim to be entitled under the Rules 
shall not be used as grounds for increasing or as a 
means of assessing damages in any claim made or 
action brought by a Member or former Member 
against an Employer. (Extract from Superannua- 
tion Trust Deed Paragraph A. 12.5, Exhibit B.) 

Before any consideration of the Commission's juris- 
diction to determine the adequacy of a redundancy 
payment which includes a superannuation payout, it is 
necessary to address the threshold issue of whether there 
has been an unfair dismissal. Failure to satisfy this 
requirement would render further considerations 
redundant. 

In the circumstances of this case the dismissal could be 
seen to be unfair if, in the first instance, the alleged 
retrenchment was a sham and was being used to disguise 
the capricious actions of the employer to terminate the 
applicant's services after a disagreement over the 
administration of workers' compensation arrangements 
or because the applicant failed to respond to overtures to 
take early retirement. Even then it would be necessary for 
the applicant to show that the respondent Company's 
actions were a harsh and oppressive exercise of its 
contractual right. Secondly, if it is accepted that the 
termination of the applicant's employment occurred as a 
result of genuine redundancy, it would be appropriate to 
inquire as to whether it had been executed in such a 
manner as to amount to an unjust or unfair exercise of 
the employer's right of dismissal. 

In June 1984 the respondent Company acted to 
reorganise its administrative structure in the face of' 
market uncertainty. The services of two senior staff 
members were terminated and the new Manager was 
directed to shed one other position. It was this require- 
ment which finally culminated in the applicant's services 
being terminated under the redundancy arrangements 
against which he now complains. The Manager states 
that the applicant's position was selected for abolition 
some six months before August 1985 and only after other 
work arrangements generally had been reviewed. He 
admits that in the wake of events in June 1984 staff 
morale was low and his caution in proceeding to 
implement the next step in the reorganisation was 
tempered in recognition of this fact. 

I am satisfied that there was a bom fide reorganisation 
of the Company which precipitated the abolition of the 
position of purchasing officer/safety officer. I do not 
accept that the termination was particularised to the 
applicant in the sense that it was his services which were 
terminated rather than the position he occupied being 
abolished. Nothing was put which convinces me on the 
balance of probabilities that the incident between the 
Manager and the applicant over the administration of 
workers' compensation was the real reason for the 
termination and/or that the redundancy was a charade. 

The Manager for the respondent Company admits to 
having reached the conclusion that it was the applicant's 
position which was to go by the board under the directive 
he had been given on appointment and that for reasons 
which served the Company's interests the applicant was 
not informed until August 1985. In the applicant's view, 
it is the delay in receiving advice which renders the 
termination unfair. On this line of argument, the 
applicant initially sought compensation in lieu of what 
was seen to be an appropriate period of notice (i.e. six 
months). This aspect of the claim was not pursued with 
any vigour in the hearing, with the applicant concentrat- 
ing on payment by way of compensation for loss of 
earnings for two years and for the reduced super- 
annuation payout. But the convenience of the Company 
was not the only interest being served. During the period 
in which the Company delayed informing the applicant, 
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he continued in employment, contributed to the super- 
annuation scheme and moved closer to a time (i.e. his 
60th birthday), when the multiplication factor for the 
calculation of the payout increased. To have announced 
that the applicant's position was redundant at the time 
the decision was taken, could have, in the prevailing 
circumstances of low staff morale, justified the 
respondent Company issuing a notice of termination in 
line with the standard which was followed in the relation- 
ship with other members of its workforce (i.e. under the 
Agreement with the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia — three weeks). 

In delaying the notice of termination under 
redundancy, the respondent Company appears to have 
attempted to reconcile its own interests of trying to 
improve staff morale and those interests of the applicant 
in providing continuing employment while he served a 
period which would maximise his superannuation 
payout. Against this, the alternative must be considered. 
The applicant could have been terminated some time 
earlier under the terms of redundancy and subjected to 
the vagaries of the employment market with a reduced 
superannuation payout. On balance I consider that the 
course adopted by the Company was not unreasonable in 
the circumstances. Even if the offers of early retirement 
are taken to be indicative of the Company's resolve to 
dispense with the applicant's services as far back as June 
1984, the fact that the matter was not pushed until 
August 1985 enabled the applicant to continue in; 
employment and contribute to his superannuation 
entitlement at a time when he could not have been 
optimistic about obtaining other employment. 

I cannot find that there is anything in consideration of 
the applicant's long service, his loyalty or his 
performance which imposes some special obligation or 
additional requirement on the Company and which 
renders the termination of his service under the 
redundancy unfair. 

I can appreciate how the applicant can question the 
justice of his situation. No doubt the termination has 
come at a time in his life when he is just emerging from 
the burden of mortgage payments and the expenses of 
raising a family. The remaining years of employment 
offered the opportunity to save for his retirement. To be 
confronted with redundancy and limited prospects of 
regaining a place in the workforce must be daunting. 
However, I do not consider that the respondent 
Company acted harshly or oppressively in the exercise of 
its right of dismissal. 

The claim is dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1043 of 1985. 

Between Anthony Hector Bock, Applicant and Rheem 
Australia Limited, Respondent. 

Order. 
HAVING heard Mr P. Mullally (of Counsel) on behalf 
of the applicant and Mr M. Crofts on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

Dated at Perth this 3rd day of December 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1286 of 1986. 

Between Paul Anthony Bullen, Applicant and E.J. and 
C.P. Willey trading as Kingsley Village Patios, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 7th day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1285 of 1986. 

Between Darren Peter Bullen, Applicant and E.J. and 
C.P. Willey trading as Kingsley Village Patios, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 7th day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 102 of 1987. 

Between David D'Arcy Burke, Applicant and Chateau 
Commodore Hotel, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas an 
agreement was reached between the parties in full and 
final settlement of this matter; now therefore, I, the 
undersigned, before whom the conference was held do 
hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 8th day of April 1987. 

[L.S.] 
(Sgd.) W.S. COLEMAN, 

Commissioner. [L.S.] 
(Sgd.) S.A. KENNEDY, 

Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1097 of 1986. 

Between Kenneth Walter Burton, Applicant and Aird 
Wells Beller Pty Ltd, Respondent. 

Order. 
HAVING heard the Applicant in person and Mr A.P. 
Wells on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Respondent pay the Applicant the sum 
of $700 within 21 days of the date of this Order. 

Dated at Perth this 15th day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

INDUSTRIAL RELATIONS ACT 1979. 

Industrial Relations Act 1979 section 29 Contractual 
Entitlements Claim between Kenneth Walter Burton 
and Aird Wells Beller Pty Ltd (No. 1097 of 1986). 

(NON-AWARD) 

Manager — Real Estate. 

Before Commissioner Kennedy at Perth. 
The 9th day of April 1987. 

Contract of employment — Terms of engagement — No 
frustration of contract — Notice of termination 
required — Payment in lieu ordered — Rest of claim 
dismissed. 

THE COMMISSIONER: This application was brought 
pursuant to section 29 of the Industrial Relations Act 
1979. The Applicant claims he has not been allowed due 
entitlements under his contract of employment with the 
Respondent. 

The Respondent's business is the sale of real estate. 
The Applicant was employed as manager of one of the 
Respondent's branches. He took up this post in 
November 1985. 

It is agreed between the parties that the terms of 
employment included a salary of $700 per calendar 
month and commissions, including over-rider 
commissions, on sales. 

Mr Burton's claim is in two parts. First he claims he is 
due the sum of $700 being payment in lieu of notice. 
Second he claims he is due the sum of $1 551.72 being 
commissions for services rendered. 

There was no express provision in the contract of 
employment for its termination and neither party 
specifically addressed the issue during the proceedings. 
However, having regard for the fact that it was an agreed 
term of the contract that salary due was expressed as per 
month, albeit per calendar month, the fact that the claim 
was raised in the same terms without rebuttal by the 
Respondent either in its formally lodged answers or 
during the proceedings, and the occupation of the 
Applicant it is reasonable to imply that in this instance 
one month was the minimum period of notice of termina- 
tion required. 

In his statement of particulars as filed with his 
application, the Applicant cited 15 September 1986 as the 
date on which his employment by the Respondent ended. 
In the answering statement as filed by the Respondent, it 
is claimed that the Applicant ceased employment with 
the Respondent on 17 August 1986. 

The answers filed on behalf of the Respondent with 
respect to the claim for payment in lieu of a month's 
notice by its managing director, Mr A.P. Wells, state: 

Mr Kenneth Burton ceased employment with out 
Company on 17 August 1986. 

The Western Australian Police rang my home on 
that day and advised that Mr Burton was being held 
in custody and was to undergo psychiatric 
examination. 

Burton requested through the police that our 
Company post bail, this was declined and the police 
were advised that Burton was no longer employed as 
he was not a fit and proper person to manage an 
office. 

The Registrar of the Real Estate Institute of 
Western Australia and the Real Estate and Business 
Agent's Board were notified of the changes in 
management on 29 August 1986. 

It was stated on radio, TV and in the newspapers 
that Mr Burton was unemployed so that clearly 
shows there is no contract existing between the 
Company and Mr Burton for payment of $700 in 
wages for a further month. 

It is acknowledged by the Applicant that he performed 
no service under his contract of employment with the 
Respondent in the period 17 August 1986 — 15 
September 1986 and that he did not attend his place of 
employment during that period. And, it appears, that 
there was no direct contact between the parties during 
that time other than on 15 September 1986 when the 
Applicant returned to his place of work. At that point, it 
appears, he saw Mr Wells and handed over his keys to the 
office to Mr Wells. 

In his submissions the Applicant claims that he was 
unable to attend to his duties during that period due to a 
temporary breakdown in mental health and an incident 
which led to his being taken into custody by the police 
and subsequently being required to undergo psychiatric 
examination for a period and to take medication which 
effectively meant he was incapable of reporting to his 
employer. Further, he submitted, in the absence of any 
communication by the employer during the period, he 
did not know that the Respondent regarded the 
contract of employment as ended until he returned to the 
Respondent's office on 15 September 1986. Accordingly, 
he claims, he is due payment in lieu of notice of 
termination of the contract. 

In the statement attached to his application it is clear 
that the Applicant's claim is limited to 29 (b) (ii) of the 
Act which pertains to contractual entitlements. It is not a 
claim for unfair dismissal pursuant to section 29 (b) (ii) 
of the Act. 

It is timely to reiterate the views of the then Acting 
President as expressed in a decision of the Full Bench in 
this jurisdiction and reported at page 2039 of Volume 65 
of the Western Australian Industrial Gazette that the 
Commission's jurisdiction in proceedings brought 
pursuant to section 29 (b) (ii) of the Act is judicial and is 
limited to the ascertainment of existing rights by a deter- 
mination of whether or not an employee has been denied 
a benefit, not being a benefit under his contract of 
employment. 

In general terms a contract of employment may be 
discharged by performance, by mutual agreement, by 
impossibility of performance, by conduct such as to 
strike at the heart of the contract or by the death of one 
of the parties. 

It is clear that in this instance the employer did not 
formally dismiss the Applicant at the time when it says its 
employment of him ended. A number of questions 
thereby arise. First, did the contract of employment 
cease at the point claimed by the Respondent. Second, if 
it remained afoot were the parties at all times bound by 
its terms and conditions. Third, at what point, if at all, 
did the contract cease to exist and what, if any, duties 
and entitlements were due at that point. 
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It is clear from the Respondent's answers that on 17 
August 1986 it concluded that it no longer wished to 
employ the Applicant. But that conclusion does not of 
itself discharge the Respondent's liabilities under its 
contract of employment with the Applicant. Clearly it 
had three avenues open for consideration. One was to 
allow the contract of employment to continue. Another 
was to terminate it in accordance with the terms of the 
contract. Finally the common law right to dismiss for 
gross misconduct was open to the Respondent for 
consideration. 

In this instance the employer took no action to dismiss. 
It appears the Respondent simply assumed that the 
situation was such that the contract of employment 
lapsed and its liabilities under that contract were at an 
end. 

In the absence of any formal dismissal of the 
Applicant by the Respondent, the question arises as to 
whether there was a frustration of the contract. That is to 
say that the contract of employment was discharged by 
an impossibility of performance. 

Frustration will depend on the circumstances. In some 
circumstances a single case of inability to perform the 
services will suffice. In other circumstances a very 
lengthy period of inability to perform the services may be 
required before it can be established that a contract has 
been frustrated. 

There is also the question of whether the contract was 
frustrated by conduct so serious so as to fundamentally 
strike at the contract and justify an employer regarding it 
as cancelled. It may be that in this instance the employer 
considered that it had such justification on 17 August 
1986 and that its liabilities to the Applicant ceased at that 
point. But in my view for an employer to adopt this 
approach and not the common law remedy of summary 
dismissal, it must be able to demonstrate that the 
common law remedy was not open to it. Anything less 
would be a denial of natural justice. 

It appears that the Respondent took account of a 
situation where the Applicant was apparently in police 
custody on 17 August 1986, and its understanding of the 
nature of the reason for that, and concluded these were 
circumstances which absolved the Respondent of any 
responsibility to effect a dismissal by way of a 
communication to the Applicant. I do not accept that 
any statement to the police to the effect that a contract 
no longer existed or media reports of the Applicant's 
employment status establish that no contract of employ- 
ment between the parties existed from 17 August 1986. 
There is nothing before me to establish that there was any 
attempt by the Respondent to end its contract of employ- 
ment with the Applicant either within the terms of the 
contract or by summary dismissal. In my view the 
contract of employment did not end on 17 August 1986 
and the parties continued to be bound by its terms and 
conditions. 

The question then becomes at what point, if at all, did 
the contract cease to exist. 

There is no question that the Applicant did not 
perform in accordance with his contract of employment 
in the period from 17 August 1986. He submitted this was 
due to a temporary incapacity, which, effectively, ended 
by 15 September 1986 when he attended the 
Respondent's premises, that is shortly before one 
calendar month elapsed. 

In Jackson v. Union Marine Insurance Co 1874 LR 10 
CP 125 it was held that a temporary absence, in that case 
one due to illness, only puts an end to the contract if the 
resulting incapacity goes to the root of the matter and 
frustrates the object of engagement (Halsbury, Vol 25, 
3rd Edition, p. 516). 

In this instance the Applicant's incapacity was, it 
appears, confined to a period less than one calendar 
month and was not such to preclude his further 
employment in the same industry. Indeed it appears the 
Respondent was prepared to provide him with a 
reference for a sales position within the real estate 
industry subsequent to 15 September 1986. 

Having regard for the foregoing and all before me I am 
not prepared to find that the contract of employment 
between the Applicant and the Respondent was ended 
due its frustration in the period after 17 August 1986 to 
15 September 1986. In my view the contract was 
continuous over that period. 

So long as the contract was subsisting the question of 
whether or not the Applicant was entitled to the retainer 
during his absence from work can only be answered by 
reference to the terms of the contract of employment, 
whether express or implied. In this instance it may be 
implied that the terms of his position as branch manager 
required attendance and performance of those duties. 
Accordingly I find that there is no liability by the 
Respondent for remuneration for that period after 17 
August 1986. 

Finally, in answer to the question as to when the 
contract of employment between the parties ended, I 
have concluded that it was on 15 September 1986 when 
the Respondent made known to the Applicant its 
decision of 17 August 1986 to regard the contract as 
ended. It follows from all of the foregoing that the 
Respondent has not discharged its liability under that 
contract of employment insofar as notice is concerned. 
In the circumstances where, it appears, the Applicant has 
secured other employment, I am prepared to issue an 
Order that the Respondent pay to the Applicant a sum 
equivalent to the retainer he would have received had he 
been given due notice. 

The dispute between the parties over the Applicant's 
claim for due commissions goes to the matter of that 
term of the contract of employment concerning 
advertising expenses. 

It was an express term of the letter of appointment of 
the Applicant by the Respondent that the Applicant be 
allowed advertising expenses to the sum of $450 per 
month of eight per cent of personal Commission 
earnings. It may reasonably be implied from the material 
before me that the figure which was to apply was the 
lower of the two. 

According to the Respondent the figure for the 
Applicant's gross commissions for the period December 
1985 to August 1986 was $10 726.47 and, in the same 
period the advertising costs incurred by the Applicant 
totalled $4 676.63 of which only $858.11, being eight per 
cent of the gross commission, was allowable, leaving the 
sum of $3 818.52 due to the Respondent. Of this sum, 
the Respondent submitted, only $1 551.72 had been 
charged against the gross commissions, being that part of 
the gross commission which would otherwise have been 
due the Applicant at the time the contract of employment 
ended. 

The Applicant supported his claim with two main 
arguments. The first was that he did not accept the 
figures for advertising costs as produced by the 
Respondent. The second was that in the circumstances, it 
was unfair of the Respondent to apply the letter of the 
contract of employment because of the abnormal 
circumstances in which the Applicant found himself in 
August 1986, whereby he was deprived of the 
opportunity to earn those commissions which would 
usually have resulted subsequent to the advertising 
expenses incurred. 

In answer to questions from the Commission, the 
Applicant acknowledged that under his contract of 
employment he was liable to have advertising overruns 
offset against commissions. In considering this and the 
fact that the level of advertising incurred was at the 
discretion of the Applicant, I am satisfied that it was a 
term of the contract of employment between the parties 
that commission entitlements were subject to considera- 
tion of advertising costs incurred which were in excess of 
the prescribed allowance. 

It is clear from the foregoing that the Applicant has 
not established an entitlement due under his contract of 
employment pursuant to section 29 (b) (ii) of the Act. 
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An order reflecting the foregoing will now issue 
subject to any speaking to the minutes. 

The Applicant appeared on his own behalf. 
Mr A.P. Wells appeared on behalf of the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 117 of 1987. 

Between Shane D'Arcy, Applicant and Chemtech, 
Respondent. 

Order. 
HAVING heard the applicant in person and Mr M. 
Buchanan on behalf of the respondent in conference, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the respondent pay to the applicant the sum 
of $250 in full and final settlement of the claim. 

Dated at Perth this 18th day of March 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 693 of 1986. 

Between Ronald Geoffrey Davy, Applicant and Tune 
Masters Pty Ltd trading as Tune Up Masters, 
Respondent. 

Order. 
HAVING heard the applicant on his own behalf and Mr 
M.R. Crofts on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the respondent is to pay to the applicant the 
sum of two weeks wages and is to supply to the 
applicant a reference being in full and final settle- 
ment of this matter and within 28 days of the date 
herein. 

Dated at Perth this 19th day of March 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 755 of 1986. 

Between Harold Leslie Dowling, Applicant and 
Winterfaulls Motors, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; now therefore, I, 
the undersigned, before whom the conference was held 
do hereby order — 

That the application be dismissed. 

Dated at Perth this 31st day of March 1987. 

(Sgd.) S.A. KENNEDY, 
[U.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 511 of 1986. 

Between John Ellis, Applicant and Town and Country, 
Respondent. 

No. 512 of 1986. 

Between Brian Francis, Applicant and Town and 
Country, Respondent. 

No. 513 of 1986. 

Between Murray Langdon, Applicant and Town and 
Country, Respondent. 

No. 514 of 1986. 

Between Michael Seaward, Applicant and Town and 
Country, Respondent. 

Before Mr Commissioner G.L. Fielding. 
The 5th day of December 1986. 

Mr J.R. Brooksby (of Counsel) on behalf of the 
Applicants. 

Mr M.J. Hawkins (of Counsel) on behalf of the 
Respondent. 

Reasons for Decision. 
THE COMMISSIONER: In May of 1983 the Western 
Australian Building Society merged with the Town and 
Country Building Society to form the Town and Country 
WA Building Society, the Respondent in these proceed- 
ings. It seems that initially staff of both the merging 
organisations were employed by the new organisation 
with only minor rearrangements. However, earlier this 
year the Respondent Society apparently undertook a 
"revision of management responsibilities". In the result, 
on 9 April last, four of its managers were dismissed 
without warning on the grounds that the positions 
occupied by them had "become redundant". Each of the 
four have separately instituted proceedings under section 
29 (b) of the Industrial Relations Act, claimed to have 
been unfairly dismissed. For the sake of convenience, the 
separate claims were heard together since the circum- 
stances giving rise to each of the claims have many 
common features. 

None of the Applicants seeks reinstatement, but each 
seeks compensation. One of the Applicants, Mr Ellis, 
was the Respondent's Divisional Manager (City) with 
responsibility for approximately 30 staff. His job was to 
oversee the operations of a number of branches mainly 
within the central business district of Perth. He was 37 at 
the time of termination, having commenced employment 
with the Western Australian Building Society in October 
of 1978. At the time of these proceedings, he was still 
unemployed and in fact enroute to Queensland seeking 
alternative employment. Another Applicant, Mr 
Francis, was the Manager, Retirement Services. His task 
was to promote the services offered by the Respondent to 
those in the 50 year and older age group. He was almost 
59 at the date of his dismissal, having been employed by 
the Western Australian Building Society since May of 
1982, initially as a part-time money market advisor and 
subsequently as its manager of investments. Since his 
dismissal, he has obtained alternative employment as a 
part-time bookkeeper. 

Another Applicant, Mr Langdon, was Senior 
Manager, Special Projects. His responsibility was mainly 
in the field of the Respondent's extra curricula activities 
outside traditional building society activities. He was 57 
at the time of his dismissal having joined the Western 
Australian Building Society as a Senior Manager 
Marketing in July of 1978. He has found alternative 
employment in the government sector, but at a slightly 
less level of remuneration and with limited prospects for 
the future. The remaining Applicant, Mr Seaward, was 
the Manager EDP Services, responsible in the main for 
fostering the use of electronic funds transfer facilities. 



616 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

He had been in the Respondnt's employ since December 
of 1979 and was 36 at the date of his dismissal. He has 
found alternative employment as a manager of data 
processing at a remuneration package which is not 
greatly different from that which he formerly received. 

On dismissal, each of the Applicants was paid one 
month's salary in lieu of notice, including a component 
to make up for the loss of their motor vehicle allowance 
for that period and where relevant, for the loss of a 
mortgage interest subsidy payable during that period. 
They also received pro rata long service leave, pro rata 
annual leave, superannuation entitlements and a 
"redundancy benefit". The last mentioned benefit was 
calculated at the rate of two weeks' pay for each of the 
first five years of service and three weeks' for each year 
thereafter, with a pro rata payment for any uncompleted 
years of service. They therefore each received sums 
varying from $22 000 to $49 000 gross. 

The Applicants, through their counsel, acknowledged 
that the payments they received were "reasonably 
generous" but insufficient if, as they alleged, the 
dismissals were found to be unfair. The element of 
unfairness was said to be the summary nature of the 
dismissals. The dismissals were effected without warning 
and without regard for the Applicants' station within the 
Respondent's organisation. In the case of Mr Ellis, it was 
argued that there was an added element of unfairness. 
Shortly after his dismissal the position he once occupied, 
although represented as having become redundant, was 
advertised by the Respondent as being vacant. 

The Applicants argue that they were entitled to at least 
three months' notice or pay in lieu thereof. Furthermore, 
any payment in lieu of notice should take into account 
the lost motor vehicle allowance and the lost interest 
subsidy on their mortgages. The loss of this subsidy is 
said in the case of two employees to have resulted in them 
having to sell their houses. Although each Applicant was 
given a redundancy payment they claim that should be 
disregarded in assessing compensation for the unfair 
dismissal. Redundancy payments it was said, were 
designed to assist retrenched employees during the 
period of unemployment, rather than to compensate for 
the loss of employment as such. In support of this 
proposition, the Applicants referred to Linde (Australia) 
Pty Ltd and Others v. Winkler and Others 1984 AILR 
137. Likewise, the amount paid by way of superannua- 
tion ought not be taken into account; it was no more than 
the Applicants were contractually entitled to and was less 
than what they would have received had they remained n 
the Respondent's employ until retirement. Moreover, 
consistent with the views expressed by the New South 
Wales Industrial Commission in Lendlease Investments 
Pty Ltd v. Cannon 1985 AILR 84, superannuation 
payments must be taken as being designed to compensate 
for features unconnected with a dismissal through 
redundancy. 

The Respondent's answer is that each of the Appli- 
cants have received fair recompense for the circum- 
stances of their dismissal. Each of the employees 
although titled a "manager", was directly responsible in 
the performance of his tasks to a more senior manager 
who was not the Chief Executive. Thus their station 
within the Respondent's organisation did not warrant 
more than one month's notice of termination. In any 
event, the question of compensation for lack of notice 
could not be considered without regard to the total sum 
paid to each of the Applicants. The approach adopted in 
Goldsworthy v. WA Liquidation Limited (1986) 66 
WAIG 751 should be followed on this occasion, it was 
argued. The moneys paid to each of the Applicants 
compares more than favourably with that payable under 
the redundancy formula established for Commonwealth 
awards by the Australian Conciliation and Arbitration 
Commission in the Termination, Change and 
Redundancy Case (1984) 8 IR 346 and (1984) 9 IR 115. 

The Respondent did not adduce any evidence to 
contradict that of the Applicants and I see no reason why 
the Applicants' testimony should not be accepted as 

being accurate in each case. It is clear and seems 
accepted, that each of the Applicants was dismissed 
without warning, allegedly on the grounds of 
redundancy. In the case of Mr Ellis, there are reasons to 
question the veracity of that allegation for there was 
nothing to contradict his evidence that the position he 
once occupied was advertised as being vacant soon after 
his dismissal. 

There was no evidence to indicate that the contracts of 
employment for any of the Applicants specified a 
definite period of notice for termination. The period is 
therefore to be determined by an implied term requiring 
reasonable notice. In the circumstances, as revealed by 
the evidence in these proceedings, I remain unconvinced 
that reasonable notice in the contractual sense should be 
as long as each of the Applicants claim. There is much to 
be said for the Respondent's submission that the 
employees were not in a real sense senior managers. The 
evidence suggests that there were in the vicinity of 30 
managers at the same level of the positions occupied by 
all but Mr Langdon and some four or five at his level. All 
four Applicants were directly responsible or usually 
reported to an Assistant General Manager, who in turn 
reported to the General Manager and through him to the 
Managing Director. Although I do not think it fair to 
conclude that the Applicants' tasks were clerical as the 
Respondent's counsel suggested, they were at best 
middle level administrators of whom the evidence 
suggests there were many in the Respondent's organisa- 
tion. In a contractual sense the reasonable period of 
notice required to terminate a contract of employment is 
identical for both the employee and the employer, since 
in principle the obligation to give notice is a mutual one. 
The Applicants now say they would not have considered 
leaving the Respondent's employ without first giving 
threemonths' notice. But that is easy to say in retrospect. 
I would have thought in the circumstances that the 
Applicants, whatever they might now say, could not have 
been expected as a contractual obligation to give much 
more than two months' notice to terminate their 
respective contracts. There was no evidence of an 
industry standard indicative of a longer period. Indeed it 
appears that the practice in these matters of at least one 
other large building society in the State might suggest a 
shorter period. Furthermore, the Permanent Building 
Societies (Administrative and Clerical Officers) Award 
1975, fixes a period of two weeks as the necessary period 
of notice for clerks and administrators paid weekly. The 
Applicants were all paid monthly. If one were to 
approach this question in the same way, a period in the 
order of two months might be indicated. The case of the 
Applicants can be distinguished from that disclosed in 
Goldsworthy v. WA Liquidation Limited (supra). There, 
as in Thorpe v. South Australian National Football 
League (1974) 10 SASR 17, the employee was the chief 
executive, whereas the Applicants are either fourth or 
fifth ranking officers. In re Bradmill Industries v. 
Shadbolt (1984) AILR 416 which dealt with the 
occupations of purchasing officer, internal auditor and 
market planning officer, all regarded as "senior staff 
employees" three months' notice "but no more" was 
considered reasonable, but the circumstances of their 
employment are not disclosed and they do not appear to 
be few among many as is the case here. If the Applicants 
are all entitled by way of contract to three months' notice 
of termination on the basis of their status, one wonders 
what the period should be in the case of the Respondent's 
chief executive or even its six assistant general managers. 
Each case must be judged on its own circumstances and I 
am inclined to the view that a period of two months for 
all but Mr Langdon is reasonable. For Mr Langdon I am 
prepared to accept, somewhat reluctantly, that the 
period should be in the order of three months. 

However, even if it be that the Applicants each have a 
contractual entitlement to three months' notice, it does 
not follow that they are thereby entitled to a compensa- 
tion in the order of a further two months' salary as they 
argued. The Applicant's argument implies that the 
Commission's jurisdiction in these matters is akin to that 
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of the civil courts enforcing contracts. That is a 
misconception. Unlike civil courts the Commission in 
this, as in all matters, is enjoined to act both according to 
equity and the substantial merits of the matter and 
without regard to legal technicalities. That is, the 
Commission should adopt "a broad approach of 
common sense and common fairness eschewing all legal 
technicality" [Earl v. Slater Wheeler (Airlyne) Ltd (1973) 
1 All ER 145, 150]. It is to act in a way in which a 
reasonable man ignorant of the law would think just. 
[See: F. Walkley v.Dairyvale Co-operative Ltd 
(Preliminary Issues) (1972) 39 SAIR 327.] This of course, 
requires that the Commission do more than approach the 
matter in the way of a civil court enforcing a contract. 
Thus it was noted by the Full Bench in Gandy Timbers v. 
Gresty (1986) 66 WAIG 1591, at page 1593. 

Although in determining whether a contractual 
benefit exists or not the Commission is bound to 
adopt legal principles as was mentioned in Simmons 
v. Business Computers International Pty Ltd 
{supra), the Commission remains enjoined by 
section 26 of the Industrial Relations Act 1979 to 
determine any claim before it not only according to 
the substantial merits but also having regard to the 
equity of the matter. The substantial merits of the 
particular case might warrant the finding that the 
employee has been denied a contractual benefit but 
the circumstances may be such that it would be 
inequitable to make an order enforcing that benefit. 

Furthermore, where as here, there is an allegation of 
unfair dismissal based primarily on lack of sufficient 
notice, the question is not so much what is reasonable or 
due notice in a contractual sense, but rather, what is 
sufficient notice in an industrial sense. In those circum- 
stances the matter of compensation, assuming the 
dismissal to be unfair, cannot be approached simply by 
an assessment of what might have been received by the 
employees had due notice been given. On this subject I 
adhere without repating it to what I said in Goldsworthy 
v. WA Liquidation Limited (supra). 

If it is accepted that the Applicants each had a 
contractual entitlement to notice or to payment in lieu in 
the order of three months as they claim, it would be 
highly inequitable in determining what, if any, 
compensation should be made for the failure to make 
such a payment if the voluntary payments made as a 
consequence of the dismissal were ignored. That is 
particularly so in the case of the voluntary payment made 
as a "redundancy benefit". It was entirely ex gratia and 
clearly in the nature of a severance payment. If one 
accepts, as was suggested by the Applicants, that 
severance payments are in the main designed to assist the 
employees during the period between retrenchment and 
re-employment, I would have thought that there is likely 
to be an element of double counting if an ex gratia 
severance payment was not taken into account in con- 
sidering compensation for lack of notice. It is reasonable 
to suppose that the potential for unemployment and its 
hardships will to some degree at least have a relationship 
with the length of notice given so that the longer the 
notice the less likely to be the extent of the hardship. In 
particular, I would have thought that the chance of 
obtaining re-employment improved with the length of 
the period of notice. Clearly any award which resulted in 
a windfall or double counting would be inequitable, if 
not lacking in common sense. That is obviously some- 
thing to be avoided as indicated by the decision of Linde 
(Australia) Pty Ltd and Others v. Winkler and Others 
(supra) to which the Applicants referred. There a claim 
for a redundancy payment was refused on the grounds 
that remuneration had already been paid which took into 
account the potential for dismissal from employment. 
Likewise, in Bradmill Industries Ltd v. Shadbolt (supra) 
an ex gratia payment which anticipated the need for a 
severance payment was offset against the statutory 
obligation to make such a payment. The New South 
Wales Industrial Commission there had to review 
severance payments made inter alia to three non-award 
staff members who had recently been retrenched. The 

company sought to offset all the payments made upon 
redundancy including the payments in lieu of notice 
against prescribed severance payments. That is the 
reverse of the situation now under review. Fisher P. was 
not prepared to offset the payment in lieu of notice 
against severance pay as he considered that the payment 
was consistent with the obligations of a reasonable 
employer and hence did not bear the character of an ex 
gratia payment. He was, however, prepared to offset the 
ex gratia severance and other payments in excess of the 
contractual obligations against the liability to make 
prescribed redundancy payments. Consistently the ex 
gratia payments made to the Applicants should be taken 
into account in assessing compensation for contractual 
obligations. 

The position is different in respect of moneys paid on 
termination under a contractual obligation. Such 
payments are not made voluntarily nor are they ex gratia, 
obviously those moneys cannot be offset against another 
contractual obligation. That was the position in McKie v. 
Western Mining Corporation (1985) 65 WAIG 1160 
where an employee successfully recovered further 
payment in lieu of notice although she had received a 
generous superarmuation benefit to which she had a 
contractual entitlement. In Pacific Publications Pty Ltd 
v. Cantlon (1983) 4 IR 415 it was held to be wrong in 
principle to treat an ex gratia payment made on dismissal 
as satisfaction for an award obligation to make payment 
in lieu of notice. There a journalist having reached 
retiring age was not given payment in lieu of notice on 
retrenchment as the relevant award required in the 
wrongful belief that no such payment was due. He was 
however paid a' 'special gratuity" equivalent to what was 
payable by way of notice under the award. The decision 
in that case is clearly distinguishable from the instant 
cases. It turned upon the interpretation of sections 92 
and 93 of the New South Wales Industrial Arbitration 
Act which might be likened to sections 82 and 83 of the 
Industrial Relations Act in this State. The claim was 
concerned with enforcing an award in the same way as an 
Industrial Magistrate might enforce an award in this 
State. It was concerned with enforcing a legal obligation. 
Clearly a payment made other than in purported exercise 
of a statutory obligation or for that matter a contractual 
obligation cannot later be said to have been in exercise of 
that obligation cannot later be said to have been in 
exercise of that obligation. In the present case there can 
be no doubt that the redundancy payment made to the 
Applicants was not intended to be a payment in lieu of 
notice per se. It was a payment specifically designed as a 
severance payment and made in addition to notice 
obligations. Here however, the task is not simply to 
enforce a statutory obligation or even contractual 
obligation. Rather, the task is, as previously noted, to fix 
an appropriate amount of compensation having regard 
to all the circumstances including the period of notice 
and the benefits received as a consequence of the 
dismissal. In so doing, unlike the position in Pacific 
Publications Pty Ltd v. Cantlon (supra), the 
Commission is bound to act according to equity, good 
conscience and the substantial merits of the matter 
without regard to legal technicalities as if it were an 
industrial jury rather than an assayer of contract. 

In my view, even if it could be said that the Applicants 
are each entitled to a period of notice in the order of three 
months whether by way of contractual benefit or in the 
pursuit of industrial fairness, I consider that has been 
more than accounted for by the moneys paid to each of 
them upon termination. Ignoring the payments made to 
them by way of annual leave, pro rata long service leave 
and superannuation, they each received considerably 
more than provided under the formula established in the 
Termination, Change and Redundancy Case (supra) as 
being fair and reasonable. I am prepared to accept that 
for employees such as the Applicants who are employed 
in a career environment rather than in a mobile work- 
force, there may be grounds to increase the payments 
prescribed under that formula, but even so, the payments 
in this case are well in excess of that general formula. 
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Likewise, their redundancy "package" compares 
favourably with the great majority of awards in matters 
of this kind considered by this Commission. 

Moreover, the Applicants' position is even more 
favourable if, as was indicated by the Australian 
Conciliation and Arbitration Commission in the 
Termination, Change and Redundancy Case [supra), 
superannuation payments, at least to the extent of the 
employer's contributions, are taken into account. The 
Applicants argued that the superannuation payments 
should be ignored since they were designed to 
compensate something other than disruption through 
redundancy. That view is not consistent with the 
conclusion reached in the Termination, Change and 
Redundancy Case [supra) where, as here, there is no 
employment protection legislation to consider such as 
there is in New South Wales. Further, as was 
acknowledge in Lendlease Investments Pty Ltd v. 
Cannon [supra) and in the appeal proceedings which 
followed, in Re Johns Perry Ltd, Edmunds Moir 
Division 1986 AILR 143 and more recently in Humes 
Limited v. Jones 1986 AILR 177, even under the New 
South Wales legislation, the Commission is entitled to 
take into account compensation benefits seen to include 
a "top-up" provision because of redundancy against the 
statutory redundancy payments required to be made 
under the New South Wales Employment Protection 
legislation. 

In the Applicants' cases, the superannuation deed 
provides that because of their redundancy they should 
receive a benefit beyond that which they would 
ordinarily have received on dismissal. In those 
circumstances it is not inappropriate that some regard be 
had to at least the additional moneys paid to the 
Applicants as a result of their redundancy. The 
additional sum varied from $6 000 to $17 000 except in 
the case of Mr Langdon for whom the deed appears to 
have made special provision. Whilst the moneys they 
received in the superannuation deed were less than they 
might have received had they remained in the 
Respondent's employ until retirement, they have 
received an accelerated benefit which they would not 
otherwise have had at this time. 

Overall, I cannot think that what has been paid to the 
Applicants does not represent fair compensation for 
their dismissals. In the case of all but one they have 
found alternative employment. Mr Ellis has not yet 
found employment but that is to a large degree because 
he was not prepared to accept what was offering in this 
State and because he saw greener pastures in 
Queensland. It is said too, that in the case of Mr Ellis and 
Mr Seaward, they were forced to sell their homes through 
an inability to meet the unsubsidised mortgage loans. 
That is clearly a factor to be taken into account, although 
the evidence as to the extent of the loss was at best scant. 
However, it is the kind of disability which the 
redundancy benefit contemplates. 

The special position of Mr Ellis is deserving of some 
comment because the indications are that the position he 
occupied may not have become redundant as the 
Respondent indicated to him. In those circumstances and 
as he is still unemployed, there might have been good 
reason to order that he be reinstated. 

But the Applicant does not want that, rather he seeks 
only compensation. For the reasons given, I am not 
convinced that he has been inadequately compensated. 
Moreover, it is to be remembered, as the Full Bench 
recently noted in Max Winkless Pty Ltd v. Bent (1986) 66 
WAIG 847, the prime remedy under section 29 should be 
reinstatement. Only where the Commission considers it 
inappropriate to do so should monetary compensation 
be considered and it is not for one party to decide what is 
the appropriate remedy rather that is a matter for the 
Commission. 

For the foregoing reasons, each of the claims should in 
my opinion be dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 511 of 1986. 

Between John Ellis, Applicant and Town and Country, 
Applicant and Town and Country, Respondent. 

Order. 
HAVING heard Mr J.R. Brooksby (of Counsel) on 
behalf of the applicant and Mr M.J. Hawkins (of 
Counsel) on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the Application be dismissed. 

Dated at Perth this 5th day of December 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 512 of 1986. 

Between Brian Francis, Applicant and Town and 
Country, Applicant and Town and Country, 
Respondent. 

Order. 
HAVING heard Mr J.R. Brooksby (of Counsel) on 
behalf of the applicant and Mr M.J. Hawkins (of 
Counsel) on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the Application be dismissed. 

Dated at Perth this 5th day of December 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 513 of 1986. 

Between Murray Langdon, Applicant and Town and 
Country, Applicant and Town and Country, 
Respondent. 

Order. 
HAVING heard Mr J.R. Brooksby (of Counsel) on 
behalf of the applicant and Mr M.J. Hawkins (of 
Counsel) on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the Application be dismissed. 

Dated at Perth this 5th day of December 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 514 of 1986. 

Between Michael Seaward, Applicant and Town and 
Country, Applicant and Town and Country, 
Respondent. 
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Order. 
HAVING heard Mr J.R. Brooksby (of Counsel) on 
behalf of the applicant and Mr M.J. Hawkins (of 
Counsel) on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the Application be dismissed. 

Dated at Perth this 5th day of December 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the respondent is to pay to the applicant the 
nett amount of $637.80, without prejudice and in 
full and final settlement of the claim within 21 days 
of the date herein. 

Dated at Perth this 31st day of March 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1057 of 1986. 

Between Cheryl Farey, Applicant and Sportslane, 
Respondent. 

Order. 
THE Commission, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 hereby 
orders — 

That the application be dismissed for want of 
prosecution. 

Dated at Perth this 18th day of March 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 91 of 1987. 

Between Kevin John Farrell, Applicant and Tyremaster 
Retreaders Proprietor Ltd, Respondent. 

Order. 
WHEREAS a conference pursuant to section 29 of the 
Industrial Relations Act 1979 was held in Perth on 8 
April 1987 between the abovementioned parties; and 
whereas an agreement was reached between the said 
parties; now therefore, I, the undersigned Commissioner 
of the Western Australian Industrial Relations 
Commission, pursuant to the powers conferred on me 
pursuant to the said Act, do hereby order — 

That the application be withdrawn by consent. 

Dated at Perth this 8th day of April 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 158 of 1987. 

Between Susan Peta Flower, Applicant and Humpty 
Dumpty Day Care Centre, Respondent. 

Order. 
HAVING heard the applicant on her own behalf and Mr 
P. Cooke on behalf of the respondent, and by consent, 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 729 of 1986. 

Between Geoffrey Alan Grant, Applicant and Carama 
Holdings Pty Ltd trading as Morley Mitsubishi, 
Respondent. 

Order. 
THERE being no appearance on behalf of the Applicant 
and having heard Mr P. Jackson on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, hereby orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 9th day of February 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1280 of 1986. 

Between Dennis W. Hall, Applicant and M.G. 
Luckman, Respondent. 

Order. 
THERE being no appearance on behalf of the Applicant 
and no appearance by the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, and by consent, hereby 
orders — 

That the Application be dismissed for want of 
prosecution. 

Dated at Perth this 17th day of March 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 136 of 1987. 

Between Michael Hilderbrandt, Applicant and James 
Hardie Building Products Pty Ltd trading as 
"Hardie Iplex Plastics", Respondent. 

Order. 
HAVING heard the applicant on his own behalf and Mr 
J.N. Uphill on behalf of the respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: 

That the application be dismissed. 

Dated at Perth this 29th day of April 1987. 

' (Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 169 of 1987. 

Between Wynne Jones, Applicant and Comp-Aid 
(Computer Consultants) Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas an 
agreement was reached between the parties in full and 
final settlement of this matter; now therefore, I, the 
undersigned, before whom the conference was held do 
hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 8th day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29 (b) (i) Unfair dismissal claim. 

Bharathan Kangatheran and Boans Limited. 
No. 1202 of 1986. 

THE SHOP AND WAREHOUSE 
(Wholesale and Retail Establishments) 

.State Award 1977. 

Spruiker — Retail Sales. 

Before Commissioner S.A. Kennedy at Perth. 
The 8th day of April 1987. 

Termination of employment — Unfair dismissal — 
Section 27 (1) (a) applied — Application dismissed. 

THE COMMISSIONER: This application was lodged 
pursuant to section 29 of the Industrial Relations Act 
1979. The Applicant, Mr Bharathan Kangatheran, 
claimed he was unfairly dismissed by the Respondent 
from his employment at the Respondent's Carousel 
Shopping Centre in Cannington. The Respondent denied 
the dismissal was unfair. 

The Applicant's statement attached to his application 
includes the following particulars: the Applicant was 
employed by the Respondent as a spruiker; that employ- 
ment was on a casual basis; it commenced on 1 
September 1986; the contract of employment ended on 
15 November 1986 by way of dismissal with "two hours 
notice/no payment in lieu" and with "pay up to the end 
of my shortened shift"; that the reason given for 
dismissal was that "it was alleged that I talked excessively 
to staff members, neglected my duties and missused (sic) 
the telephone". 

The Applicant sought an order from the Commission 
that the Respondent reinstate him or alternatively pay 
him the sum of $2 160 being equivalent to the remunera- 
tion for the 12 weeks to 15 February 1987 which the 
Applicant had intended to work before recommencing 
his studies at the University of WA. 

This application was filed in the Commission on 25 
November 1986 and the declaration of service filed states 
service on the Respondent occurred on the same day. 

The Respondent's answers were filed in the Commis- 
sion on 5 December 1986. The statement attached 
includes the following particulars: that the Applicant 
commenced employment with the Respondent on 28 
August 1986; that he was paid as a casual worker in 
accordance with the terms and conditions set down in the 
Shop and Warehouse (Wholesale and Retail Establish- 
ments) State Award 1977; that that contract of employ- 
ment was terminated in accordance with the 
aforementioned award on 1 November 1986; that on 9 
October 1986 and on 31 October 1986 the Applicant was 
warned that the Respondent considered the performance 
of his duties to be unsatisfactory and that on the latter 
date he was specifically warned that unless there was an 
immediate improvement, his employment as a casual 
' 'spruiker'' would be terminated; that such improvement 
was not forthcoming and the dismissal was effected at 
10.35 a.m. on 1 November 1986 with payment for all 
time worked and up until 1.00 p.m. on that date. 

Enclosed with the Respondent's statement of 
particulars was a copy of a letter the Respondent claimed 
had been sent to the Applicant after receipt of this 
application. The letter is dated 26 November 1986 and it 
extended an invitation to the Applicant to discuss the 
matter with Mr David Higham, the Respondent's 
Regional Industrial Relations Co-ordinator. 

It is clear by reference to the Shop and Warehouse 
(Wholesale and Retail Establishments) State Award 
1977, that the Applicant's employment was covered by 
this Award of this Commission. Clause 7.—Casual 
Workers of that Award, so far as it is pertinent to this 
matter, states:— 

(1) "Casual Worker" shall mean a worker 
engaged by the hour and who may be dismissed or 
leave the employer's service at any moment without 
notice . . . 

This matter originally came before the Commission as 
currently constituted by way of a conference convened 
pursuant to section 32 of the Act. That conference lasted 
approximately one hour and the issues raised in the state- 
ments of both parties were extensively canvassed and 
efforts were made to resolve the matter. 

The conference concluded on the basis that the 
Respondent made a without prejudice offer of possible 
re-employment in a comparable position in the Carousel 
store or one of the Respondent's other metropolitan 
stores should it arise with a commitment by the 
Respondent that it would advise the Applicant 
expeditiously of such vacancy. The Applicant agreed to 
advise the Respondent no later than 11 February 1987 
whether or not this offer was accepted and agreed to 
inform the Commission of his decision on the same date. 

The Applicant did not so advise the Commission. Mr 
David Higham for the Respondent advised the 
Commission on 11 February 1987 that the Applicant had 
not accepted or rejected the offer by that date and the 
Respondent would leave the offer open until 13 February 
1987. In a letter dated 17 February 1987 the Applicant 
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was requested to advise the Commission within 14 days 
what the situation was with regard to his application. 
There was no reply. By way of a letter dated 6 March 
1987 the Applicant was advised that it was the 
Commission's intention to dismiss his application. 
Subsequently the Applicant objected to such an order 
issuing and the matter was set down for mention. 

Having heard the Applicant on his own behalf and Mr 
David Higham for the Respondent and having regard for 
all before the Commission, I have decided that this 
application should be dismissed pursuant to section 27 
(1) (a) of the Act. An order of dismissal will now issue. 

The Applicant appeared on his own behalf. 
Mr D. Higham appeared for the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1202 of 1986. 

Between Bharathan Kangatheran, Applicant and Boans 
Limited, Respondent. 

Order. 
HAVING heard the Applicant in person and Mr D. 
Higham on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 8th day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 837 of 1986. 

Between Steven Phillip Mailey, Applicant and Peet and 
Company — West (Reside Realty Pty Ltd), 
Respondent. 

Before Mr Commissioner G.L. Fielding. 
The 19th day of December 1986. 

Mr S.P. Mailey in person. 
Mr M.E. Frichot (of Counsel) on behalf of the 

Respondent. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: The Applicant is a real estate 
salesman. At all material times he was employed by the 
Respondent, Reside Realty Pty Ltd trading as Peet and 
Company — West. 

He claims not to have been paid his full level of 
remuneration. He was, in common with many real estate 
salesmen, remuneration on a commission basis which in 
general, was 50 per cent of the net commission which the 
Respondent received by reason of sales conducted in its 
name as agent. 

As a result of his allegations the Applicant has brought 
these proceedings pursuant to section 29 (b) (ii) of the 
Industrial Relations Act claiming to have been denied a 
benefit under his contract of service, which contract of 
service is not covered by an award. Specifically, the short 
payment is said to be in respect of commission arising out 
of the sale of a property at 52 The Esplanade, 
Peppermint Grove and a property at 28-30 Baird 

Avenue, Nedlands. In respect of the Peppermint Grove 
property, the Applicant received $1 836.35 which was 
approximately 10 per cent of the net commission received 
by the Respondent. The Applicant says he had an 
agreement to receive $8 000 or thereabouts, and so in 
respect of that property claims a further sum of 
$6 163.65. In respect of the Nedlands property, the 
Applicant received $923.75 and claims he should have 
received $1 847.50 and thus seeks the balance of $923.75, 
making in totality a claim of $7 087.47. 

It is common ground that the Applicant was an 
employee. It is also common ground now that when he 
was engaged by the Respondent, or shortly thereafter, he 
was given a book which set out the terms and conditions 
of his employment, particularly the basis on which he 
was to be remunerated. That included the basis on which 
remuneration was to be shared amongst fellow represen- 
tatives who were connected with the same sale. In my 
view of the evidence it is not necessary to repeat on this 
occasion the details of those arrangements. 

The Respondent in effect tendered for, and was 
successful in, obtaining the right to sell the Peppermint 
Grove property at auction. That auction it seems took 
place in March of this year. The property is a substantial 
property on the Esplanade at Peppermint Grove. It was 
ultimately sold for $1.6 million. The Respondent and its 
officers not suprisingly were somewhat delighted to be 
given the commission to sell that property. When the 
Applicant heard about it he says he approached one of its 
directors, Mr Malcolm, to see what role the sales repre- 
sentatives employed by the Respondent would have in 
the matter. He says that Mr Malcolm told him that it 
would be on the normal conjunctional sales basis. As a 
result of that the Applicant gave to Mr Malcolm a list of 
potential buyers to whom brochures and the like were to 
be sent. When the property ultimately came on to be 
auctioned the Applicant says he took charge of the 
bidding for the successful purchaser who was included in 
the list he had given to Mr Malcolm at the outset. Thus 
the Applicant says that he not only introduced the buyer 
but was successful in effecting the sale and so should be 
entitled to 25 per cent of the Commission which he says is 
the normal conjunctional basis as was agreed between 
himself and Mr Malcolm when two representatives are 
involved. He says that that is reinforced by a written 
submission which the Respondent gave to the vendors of 
the property in the successful endeavour to have them 
contract with the Respondent to auction the property. 
He says moreoever, that it is an accepted arrangement in 
the trade and no-one with his skills of salesmanship 
would be silly enough to embark upon the exercise of 
introducing a buyer, attending the auction and seeing 
that he purchased the property without doing it for some 
remuneration. 

The Nedlands property was a strate title undertaking 
which it is accepted was listed by the Respondent. The 
Applicant says that he attended to the advertisements for 
the selling of those units and ultimately finished up 
selling unit one. Originally he along with Mr Malcolm 
was, as I understand it, paid 25 per cent of the 
commission in accordance with what was the normal 
arrangement between himself and the Respondent. As a 
result of a sale which collapsed in respect of unit three, 
and in fairness through nothing to do with the Applicant, 
the Respondent agreed through its manager Mr Gibson, 
the managing director, that he was to receive 50 per cent 
of the commission rather than 25 per cent. That agree- 
ment which was entered into after the sale of unit one the 
Applicant says, was to apply retrospectively. Thus he 
seeks the additional 25 per cent of commission which he 
claims to have been denied to him. 

The Respondent's position is that there were no 
agreements of the kind mentioned by the Applicant. So 
far as the Peppermint Grove property is concerned, Mr 
Malcolm denies ever having had any discussions with Mr 
Mailey about any special terms and conditions as he 
would have it, for the sale of that property. He says that 
it was normal in the trade for representatives to get 
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nothing from auctions unless of course the listing for the 
auction was brought about by their efforts which is not 
suggested in this case. He suggests that the terms and 
conditions of Mr Mailey's employment do not provide 
for reimbursement on auctions and hence Mr Mailey has 
no entitlement to any on this occasion. Furthermore, in 
respect of the submission which was made to the vendor 
to induce the vendor to do business with the Respondent, 
he says that was a confidential document prepared for 
the vendor's eyes only. Moreover, its contents did not 
come to the knowledge of Mr Mailey until some time 
after the auction, or almost contemporaneously with it, 
certainly some time after Mr Mailey suggests was the 
case. I should perhaps say that Mr Malcolm says that the 
only reason that Mr Mailey was paid anything for his 
work at the auction was that he was a treasured 
employee. Hence they decided to make an ex gratia 
payment to him of 10 per cent or thereabouts, of the net 
commission. It was only on that basis that he was paid 
anything. The Respondent's view is that he had no 
entitlement whatever. 

So far as the Nedlands property is concerned, Mr 
Gibson, the manager, denies having ever entered into any 
agreement with Mr Mailey to change the formula retro- 
spectively and that is to some extent corroborated by Mr 
Malcolm. 

As I said at the outset, the issues are really all factual. 
On that subject I regret to say that I thought much of the 
Applicant's evidence a litany of half-truths if not in some 
cases falsehoods. I have not the slightest hesitation in 
saying that where his evidence conflicts with that of Mr 
Gibson the evidence of Mr Gibson is to be preferred. 
Likewise, I thought Mr Malcolm a more credible witness 
than the Applicant. 

I really do not wish to enlarge for obvious reasons, but 
I think I should say this: Although the Applicant by his 
closing address would have me make light of it, I thought 
his testimony concerning the details of the Local Court 
summons a fair indication of the nature of much of his 
evidence. When asked when he first told the Respondent 
about the claim for additional commission in respect of 
the Nedlands property, he said that had been indicated 
by the Local Court summons which he took out soon 
after he left the Respondent's employ in April. When 
shown that summons, and having had the opportunity to 
read it, still he explained that the claim included the 
Nedlands commission and he was quite positive about 
that. When cross-examined about the matter further and 
he had drawn to his attention the fact that the 
commission simply could not have been due at that time, 
he acknowledged that he was mistaken. In itself the 
substance of that evidence is not material but it does, I 
think, give one reason to be somewhat suspicious of the 
Applicant's testimony. I can only say, as I have said 
before, I thought it was to a large degree full of half 
truths. The more I heard from the Respondent's 
witnesses the more convinced I became of that. 

In the circumstances, it follows that the Applicant's 
claim must fail. I am simply not satisfied, even on 
balance, that the Applicant did have a discussion with Mr 
Malcolm of the tenor he suggests. Indeed, I accept Mr 
Malcolm's evidence on the matter. So I am not prepared 
to conclude that there was an arrangement between Mr 
Malcolm and the Applicant that he was to be paid, to use 
the Applicant's words, "on a conjunctional basis". 
Rather, I think the position was as Mr Malcolm has put 
it, that the normal industry custom was to apply and that 
the Applicant was paid what he was paid by way of an ex 
gratia payment because he was considered to be a good 
employee by the Respondent. The Applicant suggests, in 
his summary he resiled from the proposition somewhat, 
that the written terms and conditions of his employment 
entitled him to the commission sought. In my view that is 
simply not a fact. The written terms and conditions of his 
employment provide expressly for auction sales and a 
reading of them does not help the Applicant at all. So far 
as reliance independently of discussions with Mr 
Malcolm on the Respondent's submission made to the 

vendors, again on my reading of that document it does 
not help the Applicant. I would say in the first place that 
it was a submission to the vendor, it did not purport to be 
a contractual document between the Applicant and the 
Respondent. Even if it was, still by its verbiage I do not 
believe it helps the Applicant since it refers under the 
heading "Conjunctional basis for all agents" to any 
"agent". Earlier in the document it refers to "senior 
personnel" of the Respondent's agency. Amongst those 
personnel is listed Mr Mailey. Clearly, reading that 
document as a whole there is a difference between the 
Respondent's senior personnel and the agents or agencies 
referred to in the conjunctional arrangements set out in 
that document. I am not therefore prepared to accept 
that it should be read in the way in which the Applicant 
would have me believe it should be read. Indeed, I accept 
what Mr Malcolm and Mr Gibson have said was intended 
by the language there used. I might say I would be 
surprised if it were intended otherwise. On that basis the 
Applicant in my view simply does not have a prayer in 
respect of the Peppermint Grove property. 

Dealing finally with the Nedlands property, that is a 
very simple matter since it is a matter of conflicting 
evidence between the Applicant and Mr Gibson. As far 
as I am concerned Mr Gibson sounded and presented as 
the most impressive of all the witnesses. Indeed, I would 
be surprised if any independent bystander listening to 
these proceedings could come to any conclusion other 
than that he was a full, frank and open witness. Certainly 
that is the impression he gave me. He was quite emphatic 
that there was no mention of any retrospectivity in the 
changed arrangements between himself and the 
Applicant and I accept that. The Applicant acknowledg- 
ed that initially he was happy with what was paid to him 
but he now says that he is entitled to payment retro- 
spectively because of the changed arrangement. In 
respect of that, I think the submissions of Mr Frichot 
have much force and merit. The evidence as it has 
transpired is that the Applicant has only very recently 
drawn the Respondent's attention to this additional 
amount of money. My impression is that the Applicant 
has decided, having left the Respondent's employ, that 
he will seek to recover all that he can try and recover. In 
the circumstances, I do not accept that he should succeed 
because I am quite satisfied that the position is as Mr 
Gibson has testified. 

In the circumstances, I am simply not satisfied that the 
Applicant has made out his claim in respect of any of the 
moneys he says are outstanding and therefore the claim 
will be dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 837 of 1986. 

Between Steven Phillip Mailey, Applicant and Peet and 
Company — West (Reside Realty Pty Ltd), 
Respondent. 

Order. 
HAVING heard Mr S.P. Mailey in person and Mr M.E. 
Frichot (of Counsel) on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That: 
(1) The claim be and is hereby dismissed. 
(2) The Applicant pay to the Respondent the sum 

of $200 as and by way of expenses associated with its 
principals attending as witnesses in the proceedings. 

Dated at Perth this 19th day of December 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 934 of 1986. 

Between Gordon Gilbey Mason, Applicant and S.W. 
Hart and Co Pty Ltd, Respondent. 

Order. 
HAVING heard the applicant in person and Mr M.J. 
Hardy (of Counsel) on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 31st day of March 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

INDUSTRIAL RELATIONS ACT 1979. 

Industrial Relations Act 1979 section 29 (b) Claim of 
unfair dismissal and for contractual entitlements 
between Gordon Gilbey Mason and S.W. Hart and 
Co Pty Ltd (No. 934 of 1986). 

(NON-AWARD) 

Manager — Retail Sales. 

Before Commissioner S.A. Kennedy at Perth. 
The 30th day of March 1987. 

Contract of employment — Summary dismissal — 
Misconduct — Employer's responsibilities — 
Employee's duties — Principle of equity applied — 
Application Dismissed. 

THE COMMISSIONER: This application was brought 
pursuant to section 29 (b) of the Industrial Relations Act 
1979. The Applicant claims that he was unfairly 
dismissed by the Respondent and that he has not been 
allowed due entitlements under his contract of employ- 
ment. The Respondent denies that its dismissal of Mr 
Mason was unfair and denies any contractual entitle- 
ments are due. 

The Applicant was employed as a branch manager of 
S.W. Hart and Co Pty Ltd. The Respondent's business is 
the manufacture and sale of solar water heating units. 
The Applicant's duties included sales. Prior to his 
dismissal on 9 September 1986 his remuneration was a 
retainer of $400 per week plus commission of $25.00 for 
each sale he effected and $5.00 for each sale by any of 
those sales personnel for whom he was responsible. 

This matter originally came before the Commission as 
constituted by way of a conference pursuant to section 32 
of the Act. Subsequently the Applicant received 
commissions on sales duly effected and a superannuation 
payment. 

The Applicant now seeks an order that the Respondent 
pay him the sum of $1 600 as compensation for his 
dismissal and payment for contractual entitlements he 
claims were denied him on his dismissal. These are 
payment in lieu of annual leave ($2 000), payment in lieu 
of two weeks' notice ($800) and the balance of the 
retainer for the week in which he was dismissed ($160). 

In its answering statement filea in the Commission the 
Respondent denied that the Applicant's dismissal was 
unfair and denied that any entitlements were due by 
reference to an award. In the event the Respondent did 
not take the issue of award coverage any further and, 
having regard for the evidence, I am satisfied that the 
matter is within the Commission's jurisdiction pursuant 
to section 29 (b) of the Act. 

Mr Hardy for the Respondent submitted that the 
Applicant was summarily dismissed on 9 September 1986 
because he abused his fiduciary relationship with the 

Respondent and because he persistently lied about his 
actions when confronted by senior management, thereby 
demonstrating an untrustworthiness which warranted 
instant dismissal. 

The circumstances of the dismissal may be briefly 
stated. In August 1986 the Respondent's managing 
director informed Mr T.W. Massey, retail manager for 
S.W. Hart and Co Pty Ltd in WA, that some employees 
were involved in selling for private gain secondhand 
heating units which effectively were obtained as a result 
of their employment by the Respondent. Mr Massey and 
Mr A. Marwick, the Respondent's general manager, 
undertook enquiries. According to the Respondent this 
resulted in all employees involved in this activity, with 
the exception of the Applicant, admitting their involve- 
ment in it and making full financial restitution to the 
Respondent as an end to the matter. 

For his part the Applicant claimed that in removing 
old heating units at the request of customers he was per- 
forming a service for those customers which the 
Respondent was, in general, not prepared to carry out; 
that such units were usually the property of the customer 
anyway; that it was a common practice condoned by 
management and that he persisted in lying about the 
extent of his personal financial gain because of a prior 
commitment to do so to another employee, Mr Stratos, 
who had shared in that gain. In fact he and Mr Stratos 
had agreed that if questioned each would only 
acknowledge approximately $400 from such sales 
whereas the correct figure was in the vicinity of $2 (XX). 

It is a fact that when the Applicant was questioned by 
Mr Massey and Mr Marwick on the day of his dismissal 
Mr Stratos, who was present, had already been 
questioned the previous day and, after initial denials and 
then incomplete details, had disclosed the full figure. It is 
also a fact that he was instructed not to tell the Applicant 
of this disclosure prior to the interview the following day. 

In my view, the circumstances in which Mr Mason was 
questioned — in the presence of a fellow employee with 
whom he had been involved in selling secondhand units 
and who had, without Mr Mason's knowledge, already 
disclosed details of this involvement; an involvement 
which, it appears, the management already had docu- 
mentary evidence of or available to it, and the manner of 
the questioning do not reflect well on the Respondent. 

But that does not dispose of the matter. I am satisfied 
that Mr Mason had opportunities to, in effect, "come 
clean" during the interview after being informed that his 
co-employee had revealed all details and I am satisfied 
that had he done so his employment could have 
continued, provided he made restitution. That he per- 
sisted in his denials is a fact. This and its corollary, that 
he would not make restitution when, it appears, all other 
employees who had taken part in selling the secondhand 
units had already so agreed, clearly put the Respondent 
in a very difficult position. That raises the question of 
whether the policy adopted by the Respondent which Mr 
Mason effectively refused to accept was reasonable in the 
circumstances. A number of main factors are relevant to 
this consideration. 

First it is reasonable to assume, and it is an assumption 
borne out by Mr Mason's evidence, that access to the 
secondhand units by those employees who subsequently 
profited from them was a direct consequence of the 
performance of the duties required under the terms of 
their contracts of service with the Respondent. It is my 
view that to all intents and purposes those employees 
would probably and reasonably have been perceived as 
agents of the Respondent by the customers involved and, 
unless they were informed otherwise at the time by those 
employees, such employees were thereby taking 
advantage of their positions with the Respondent for 
private gain. Second, it was acknowledged by the 
Applicant that some of the secondhand units were 
reconditioned and sold in working order. It is arguable 
that this put them in effective competition with the 
Respondent's product. Third, it appears the trading in 
secondhand units by employees was not known by senior 
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management prior to August 1986 and, in this, the 
Respondent acknowledges that there may have been 
shortcomings in its own procedures regarding the 
retrieval of "trade-in" items and replaced units. Fourth, 
and not unrelated to the foregoing, is the fact that the 
company structure has in recent years changed from one 
where the product was largely marketed through 
franchised outlets to one where the product is largely 
marketed through branches staffed by employees. 
Franchise holders had been free to collect and dispose of 
secondhand units. Mr Mason and Mr Stratos were 
former franchise holders who continued this activity 
after changing their status to that of employees. But this 
is not to say Mr Mason and Mr Stratos were unaware of 
the attendant duties cited in the foregoing. Indeed the 
evidence is to the contrary. Having regard for these 
factors and all before me, I have concluded that the 
company's policy of requiring disclosure and restitution 
as an end to the matter as far as each employee involved 
was concerned was reasonable in the circumstances. 
However, that is not to be construed in any way as a 
finding as to the legality of the activities of those 
employees. 

The Applicant has sought compensation in the form of 
$1 600 which he described as recognition for his years of 
service to the company. It is a fact that the Applicant has 
been associated for many years with the respondent 
company and in a number of capacities. For most of that 
association the Applicant operated by way of a franchise 
from the Respondent and was an employee for only the 
15 months immediately prior to his dismissal. His 
exceptional abilities as a sales person were freely 
acknowledged by the Respondent and the fact that he 
was in charge of the largest branch of the respondent 
company is evidence of his capabilities. But there is also 
evidence that the Applicant set out to be obstructive and 
misleading in response to the Respondent's attempts to 
clarify and settle the issue of the sale of secondhand 
units. Further it is clear that he did profit from such sales 
and he has acknowledged that some of the profits he 
gained were from trade-in units. This, I consider, was 
sufficient to warrant dismissal. In the event the 
Applicant was offered an alternative which he effectively 
rejected. Having regard for all before me I am not 
prepared to interfere in the decision of the employer to 
dismiss. The question then becomes whether the circum- 
stances are such that warrant interference by the 
Commission because of the summary nature of the 
dismissal. 

The right of an employer to summarily dismiss is 
established. But it is a drastic step which has not only 
financial implications for the employee but carries a 
certain stigma. Accordingly, with the right there is a 
heavy responsibility upon those who would exercise it. 

I have already commented on the Respondent's role in 
the circumstances in which Mr Mason was interviewed at 
the time of his dismissal. However, and notwithstanding, 
I have had regard for the long established maxim which 
was re-iterated by the then Senior Commissioner E.R. 
Kelly in the majority decision of the Commission in 
Court Session in this jurisdiction in matter No. 626 of 
1978 between the Hospital Employees' Industrial Union 
and Wongan Hills Hospital that "He who comes into 
equity must come with clean hands". It is a maxim which 
is far from inappropriate in this matter. And while I 
consider that the circumstances were such that it would 
not have been inappropriate for the Respondent to 
terminate Mr Mason's contract of employment within 
the terms of that contract, I am not prepared to interfere 
with the Respondent's decision. 

Accordingly, the application will be dismissed. 

Appearances: 
The Applicant appeared in person. 
Mr M. J. Hardy (of Counsel) appeared on behalf of the 

Respondent. : 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 873 of 1986. 

Between Alan Malcolm McFarland, Applicant and Asset 
Data Control Pty Ltd, Respondent. 

Order. 
HAVING heard Mrs J. McFarland on behalf of the 
Applicant and there being no appearance on behalf of 
the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, and by consent, hereby orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 11th day of February 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 73 of 1987. 

Between Cecilia Mary McMahon, Applicant and Table- 
ware International Pty Ltd (in liquidation) trading 
as Bokay Products, Respondent. 

Order. 
THERE being no appearance by either party, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 12th day of March 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1108 of 1986. 

Between Lianne Morrell, Applicant and Sandy's 
Fashion House (WA), Respondent. 

Order.. % 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
applicant today sought and was granted leave by the 
Commission to withdraw the application; now therefore 
I, the undersigned, before whom the conference was held 
do hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 20th day of March 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 149 of 1987. 

Between Richard J.R. Morton, Applicant and Salinity 
Hydrology and Soil Conservation Associates, 
Respondent. 

Order. 
HAVING heard Miss C.H. Williams on behalf of the 
Applicant and Mr S.M. West on behalf of the 
Respondent, and after a conference between the parties, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, by consent, 
hereby orders — 

That the Respondent pay to the Applicant the 
sum of $712.50 in full and final settlement of the 
claim. 

Dated at Perth this 25th day of March 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 161 of 1987. 

Between Trevor Douglas Nairn, Applicant and Pilbara 
Resources Limited, Respondent. 

Order. 
HAVING heard Mr V. A. Bull (of Counsel) on behalf of 
the Applicant and there being no appearance by the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 29th day of April 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 627A of 1986. 

Between Jodie Murphy, Applicant and Charlie Carters 
Pty Ltd, Respondent. 

Order. 
HAVING heard Mr G.G. Young ex parte on behalf of 
the Applicant, and having been advised that the 
Applicant no longer wishes to proceed in this matter, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 17th day of March 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 99 of 1987. 

Between Clive Palmer, Applicant and Mintern Nominees 
Pty Ltd trading as Minty's Restaurant, Respondent. 

Order. 
THERE being no appearance on behalf of the Applicant 
and having heard Miss S.E. Rappolt on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 8th day of April 1987. 

(Sgd.) G.L. FIELDING, 
[L. S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1320 of 1986. 

Between Owen William Nair-Marshall, Applicant and 
Capital Development Investments (WA) trading as 
Toorak Lodge, Respondent. 

Order. 
HAVING heard Miss K.J. Stockwell on behalf of the 
Applicant and there being no appearance on behalf of 
the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, hereby orders — 

That the Application be and is hereby withdrawn 
by leave. 

Dated at Perth this 1st day of April 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 542 of 1986. 

Between Allan Kenneth Philpott, Applicant and Onka 
Holdings Pty Ltd as Trustees for the Kenneth 
Davies Family Trust trading as "Overland 
Removals", Respondent. 

Order. 
HAVING heard the applicant on his own behalf and 
there being no appearance by or on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, hereby orders — 

That the respondent shall pay to the Allan 
Kenneth Philpott of 15 HaUs Head Parade, 
Mandurah, the amount of $600 within 21 days of the 
date hereof. 

Dated at Perth this 26th day of March 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 81 of 1987. 

Between Barbara Reeves, Applicant and Swensen's Ice 
Cream Co (Aust) Pty Ltd, Respondent. 

Order. 
HAVING heard Ms B. Reeves on her own behalf and Mr 
M. Crofts on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, and by consent, hereby 
orders:— 

That the Respondent is to pay to the Applicant 
the sum of $800 in full and final settlement of the 
claim and within 28 days of the date herein. 

Dated at Perth this 9th day of March 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1343 of 1986. 

Between Brian Arthur Sewell, Applicant and Norwich 
Life Insurance Society, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the" application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: 

That the application beiwithdrawn by leave. 

Dated at Perth this 24th day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 181 of 1987. 

Between Maziad Richani, Applicant and Goldsworthy 
Mining Limited, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 24th day of March 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1196 of 1986. 

Between Jullian Russel Spencer, Applicant and 
Waterfurn Holdings Pty Ltd, Respondent. 

Order. 
HAVING read and considered the request of the 
applicant, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 25th day of March 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 165 of 1987. 

Between Linda Rutkauskas, Applicant and Henry 
Africa's Tavern and Restaurant, Respondent. 

Order. 
HAVING heard the applicant in person and Mr 
Loughnan on behalf of the respondent in conference, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

1. That the respondent provide the applicant with 
a suitable reference forthwith. 

2. That the respondent pay to the applicant the 
sum of $230 in full and final settlement of the claim. 

Dated at Perth this 1st day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 74 of 1987. 

Between Lloyd Thomas, Applicant and Copyspot (1985) 
Pty Ltd, Respondent. 

Before Mr Commissioner G.J. Martin at Perth. 
The 27th day of March "l 987. 

Table Hand — Printing. 

Termination of Employment — Payment in lieu of 
Sufficient Notice — Work Experience Scheme — 
Application Dismissed. 

THE COMMISSIONER: By this application brought 
pursuant to section 29 (b) (ii) of the Industrial Relations 
Act 1979 the applicant seeks an Order that he be paid by 
the respondent one week's wages ($260) in lieu of notice. 

The respondent denies that claim wholly. 
The applicant was accepted for employment by the 

respondent under the Commonwealth Employment 
Service "Jobstart" Scheme in the calling of "Finisher" 
or "Tablehand" and commenced employment on 
Monday the 19th day of January 1987, at a rate of wage 
of $260, the respondent to be subsidised by $150 per 
week. 

In applying for participation in that "work experience 
programme" the applicant claimed prior experience in 
"collating, stapling and operating small folding machine 
in a printing firm". 
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Circa 2.00 p.m. on Friday the 22nd day of January 
1987, the applicant was told by a principal of the 
respondent that he was to finish up that day as he was not 
suitable for the position for which he was employed. He 
worked until 5.00 p.m., his normal finishing time, and 
was paid in full for the weeks' work. 

The respondent did not receive nor will it receive any 
subsidy for that period. The contract of employment 
between the parties was not subject to any award of this 
or any other industrial tribunal. 

The parties did not discuss or make any arrangement 
upon the manner in which the contract of employment 
was to be terminated. 

In the absence of any explicit or implied obligation for 
the parties to give a particular period of notice so to do 
the question becomes what was reasonable in the 
circumstances. 

The respondent asserts that the applicant was on 
"trial" but the applicant denies that such was the case. 

Having regard to the manner in which the contract of 
employment was erected and the purpose thereof and the 
short duration of the relationship between the parties I 
do not consider the termination of the contract of 
employment by the respondent in the manner which it 
did was unreasonable and thus conclude that the 
applicant's claim is unfounded. 

The application is determined by an Order of 
Dismissal. 

The applicant appeared on his own behalf. 
Mr B.H. Houston appeared on behalf of the 

respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 74 of 1987. 

Between Lloyd Thomas, Applicant and Copyspot (1985) 
Pty Ltd, Respondent. 

Order. 
HAVING heard the applicant on his own behalf and Mr 
B.H. Houston on behalf of the respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders: 

That the application be dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 107 of 1987. 

Between Glenn A. Toovey, Applicant and Consolidated 
Pine Industry Pty Ltd (Inc in WA), Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 7th day of April 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1166 of 1986. 

Between Hilary Townsend, Applicant and Heuga 
Australia Pty Ltd, Respondent. 

Order. 
HAVING heard Mr H. Townsend in person and Mr B. J. 
Bourke (of Counsel) on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
orders — 

That the Application be dismissed. 

Dated at Perth this 2nd day of April 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Dated at Perth this 27th day of March 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 625 of 1986. 

Between Robert Mack Thomson, Applicant and Leslie 
and Lynette Hornby, Respondents. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
parties to that conference reached agreement; now 
therefore, I, the undersigned, before whom the 
conference was held do hereby order — 

That the respondents pay to the applicant the sum 
of $666.68 within 14 days of the date of this order. 

Dated at Perth this 6th day of March 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1246 of 1986. 

Between Jennifer Ann Walmsley, Applicant and 
Amanda Sanders formerly trading as "Direct 
Personnel", Respondent. 

Order. 
HAVING heard the applicant on her own behalf and 
there being no appearance by or on behalf of the 
respondent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the respondent shall pay to Jennifer Ann 
Walmsley of 38 Clover Street, Dianella the amount 
of $982.70 within 21 days of the date hereof. 

Dated at Perth this 24th day of March 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

53991—7 
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BEFORE THE WESTERN AUSTRALIAN BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

No. 1129A of 1986. No. 938 of 1986. 

Between Kevin Walsh, Applicant and John Caratti, 
Respondent. 

Order. 
HAVING heard Mr J. Gerritsen on behalf of the 
Applicant and Mr J.A. Redman (of Counsel) on behalf 
of the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, and by consent, orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 10th day of April 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Between Debra Ann Wright, Applicant and Algar 
Burns and Associates, Respondents. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 5th day of March 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1174 of 1986. 

Between Gregory Howard Waters, Applicant and 
Graham Maxwell Brooks, Respondent. 

Order. 
HAVING heard Mr G.H. Waters, the applicant on his 
own behalf and Mr G. Brooks, the respondent on his 
own behalf, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

1. That the Respondent pay to the Applicant the 
sum of $260 by 31 March 1987 subject to the 
following; 

2. provided that if the Respondent pays to the 
Applicant the sum of $20.00 per fortnight from 16 
April 1987 until the total sum of $260 is paid then 
such date in (1) above shall not apply; 

3. and provided that in the event of the 
Respondent paying some of the agreed instalments 
but not to the total sum of $260, that sum in (1) 
above shall be reduced by the total of the instal- 
ments received from the Respondent by the 
Applicant. 

Dated at Perth this 17th day of March 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 503 of 1986. 

Between Bedellia Waterworth, Applicant and Rothmans 
of Pall Mall (Australia) Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; now therefore, I, 
the undersigned, before whom the conference was held 
do hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 3rd day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

SECTION 32 — 
Matters dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 324 of 1987. 

Between Leighton/TKK Joint Venture, Applicant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Respondent. 

Order. 
HAVING heard Mr H.J. Dixon (of Counsel) and with 
him Mr J. Stockden and Mr M. Dodgson on behalf of the 
applicant and Mr S.R. Edwards (of Counsel) and with 
him Mr M. McArthur on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

(1) Whereas a dispute involving industrial action 
arose between the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and 
Leighton/TKK Joint Venture on 12 March 1987 at 
the Burrup Peninsular work site. 

(2) Whereas the Commission upon notification of 
the dispute directed Deputy Industrial Registrar, Mr 
C. Hollett pursuant to section 93 (8) of the Act to 
investigate and report upon that dispute to the 
Commission. 

(3) Whereas the Deputy Industrial Registrar 
pursuant to the abovequoted direction convened a 
conference of the parties on 17 March 1987 in 
Karratha. 

(4) Whereas the Deputy Industrial Registrar 
reported to the Commission in writing on 18 March 
1987 that the dispute was not settled and industrial 
action continued. 

(5) Whereas the Commission as presently 
constituted as a result of the filing of Application 
No. C154 of 1987 summoned the parties to a 
conference pursuant to section 44 of the Act on 21 
March 1987 and after hearing the parties made 
recommendations for a resolution of the dispute 
and cessation of the industrial action. 

(6) Whereas the Commission was advised by the 
representative of Leighton/TKK Joint Venture that 
industrial action continued and the dispute was not 
resolved as of 23 March 1987, the Commission 
therefore resumed Conference No. C154 of 1987 at 
Karratha on 25 March 1987 during which 
conference the parties were unable to reach agree- 
ment on terms for a settlement of the dispute and 
cessation of industrial action. 
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(7) Whereas Application No. 291 of 1987 for an 
order was then listed for hearing at 6.00 p.m. on 25 
March 1987 but upon objection by the 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia was dismissed as 
defective by the Commission as presently 
constituted. 

(8) Whereas Application No. 324 of 1987 for an 
order pursuant to section 29 of the Act was 
commenced by conference proceedings pursuant to 
section 32 of the Act at 9.00 a.m. on 1 April 1987. 

(9) Whereas the parties at that conference were 
unable to reach agreement on a settlement of the 
dispute and cessation of industrial action. 

(10) Whereas having heard the parties formally 
on transcript as to the merit of the making of an 
order pursuant to section 32 of the Act. 

(11) Whereas the Commission has formed the 
opinion that conciliation should be continued 
between the parties under the chairmanship of the 
Commission but that to enable that course to be 
followed the prevention of a further deterioration of 
industrial relations is essential. 

(12) Now therefore, the Commission in the 
interests of the persons immediately concerned and 
for the interest of the community as a whole and so 
that the issues may be resolved by conciliation or if 
necessary arbitration hereby orders pursuant to 
section 32 of the Act — 

(a) That employees of Leighton/TKK Joint 
Venture members of or eligible to be 
members of the Amalgamated Metal 
Workers and Shipwrights Union of 
Western Australia shall resume work not 
later than 8.00 a.m. Monday 6 April 1987 
and shall continue thereafter to work in 
accordance with their contract of employ- 
ment as contained in the Metal Trades 
(General) Award No. 13 of 1965; 

(b) Leighton/TKK Joint Venture representa- 
tives and Amalgamated Metal Workers 
and Shipwrights Union of Western 
Australia representatives shall commence 
negotiations, under the chairmanship of 
Mr Commissioner Coleman at 9.00 a.m. 
on 6 April 1987 and continue thereafter, as 
to how much, if any, payment should be 
credited to the employees described in (a) 
above upon termination of their employ- 
ment with Leighton/TKK Joint Venture, 
for time lost during the present dispute 
which commenced 11.00 a.m. 12 March 
1987. 

(c) Foreman, Mr J. Gregg and Welding 
Supervisors, Mr P. Chagas and Mr R. 
Garbez are to be relocated away from their 
usual jobs for a period of five days 
commencing 6.30 a.m. Monday 6 April 
1987. 

(d) The said Amalgamated Metal Workers 
and Shipwrights Union of Western 
Australia shall: 
Take such steps as may be necessary 
whether pursuant to the Rules of the 
Union or otherwise to ensure that each 
employee referred to in Clause (1) of this 
Order complies with this Order. 

Dated at Perth this 1st day of April 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 359 of 1987. 

Between the Breweries and Bottleyards Employees' 
Industrial Union of Workers of Western Australia, 
Applicant and Kirin Australia Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas an 
agreement has been reached between the parties in full 
and final settlement of this matter; now therefore I, the 
undersigned, before whom the conference was held do 
hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 9th day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. 911, 913, 915, 917 and 919 of 1986. 

Between the Australian Builders' Labourers' Federated 
Union of Workers — Western Australian Branch 
and Others, Applicants and Springdale Comfort Pty 
Limited and Others, Respondents. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 9th day of February 1987. 

Mr S.M. Billing on behalf of the Applicants. 
Mr M. Bennett (of Counsel) on behalf of Springdale 

Comfort Pty Limited, Kirfield Engineering Pty Limited 
and Advanteering — Civil Engineers. 

Reasons for Decision. 
SENIOR COMMISSIONER: These several applications 
seek orders in the following terms: 

That the respondents open the gates at the 
building site to allow access to duly authorised 
representatives of the applicants to the building site. 

The first and of course fundamental obj ection to the 
claim by the respondents was: 

The Western Australian Industrial Relations 
Commission has no jurisdiction to hear and 
adjudicate upon the Applicants' claim. 

The hearing commenced on 8 October and concluded 
on 6 November 1986. The central issue going to 
jurisdiction was whether or not there existed a contract 
of service or for service between persons working on the 
building site and the various respondents to these 
applications. 

At the outset Mr Billing stated succinctly the various 
indicia to be considered in deciding between the two 
types of contract as follows:— 

We would see as the various indicia which we are 
obliged to consider — and we respectfully submit 
the Commission is obliged to consider in placing its 
weight on our evidence in relation to whether 
relationship exist on the site — the following: One, 
the nature of the task undertaken and the degree of 
skill required; two, the freedom of action given; 
three, who gives the orders and the nature of those 
orders; four, who has the power to hire and fire; 
five, who can delegate the function; six, the amount 
of payment and the manner of payment; seven, who 
pays premiums for health and injury insurance; 
eight, the mode of income tax deductions; nine, who 
provides the tools and equipment; ten, whether 
there are defined or regular hours of work; eleven, 
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the expressed intention of the parties and, of course, 
twelve, who has the right to exercise overall control 
of the manner of performing the task, 

and by way of evidence and submissions strongly urged 
that these existed contracts of service rather than for 
service. Equally strongly Mr Bennett urged the contrary 
position. 

I turn now to deal with those respondents contesting 
the jurisdictional issue. 

Springdale Comfort Pty Limited is, according to Mr J. 
Nickinson's evidence, part of a holding company called 
Merman. Mr L. Buckeridge either owns or controls that 
Company and on occasion visits the building site at Lot 
122 Vulcan Road, Canning Vale, apparently in a project 
manager's capacity. 

Further, in evidence Mr Nickinson stated categorically 
that Springdale Comfort's only involvement with the site 
was the possession of a building licence and the project 
management. He also stated that Springdale Comfort 
had no employee's on the building site. 

Against this evidence is that of Mr M. Keogh who said, 
in essence, that he saw, from a distance, Mr Buckeridge 
give what appeared to be direction(s) to a person who 
appeared to accept those direction(s) whilst using an 
implement on the site. In the result, on balance of 
probabilities the Commission concludes that no 
employer/employee relationship exists on the building 
site between Springdale Comfrot Pty Limited and any 
person working on the site. 

Kirfield Engineering Pty Limited also contest the 
jurisdictional issue in these proceedings and I turn now to 
the material concerning that respondent. 

The evidence is contained at pages 43 and 62-63 of the 
transcript and in essence describes conversations 
conducted with three men working on the site one of 
whom when asked the question "were they employed by 
Kirfield" began to nod his head but stopped when the 
"spokesman" denied this saying "we are sub- 
contractors". The other matter was the wearing of a shirt 
which had a Kirfield motif upon it. In light of the express 
denial of being employed and the lack of material to 
seriously suggest otherwise the Commission is bound to 
uphold the submission that there is no jurisdiction as no 
employer/employee relationship has been demonstrated. 
The position of Advanteering — Civil Engineers have 
caused the commission more difficulty of analysis. 

The starting point is an advertisement (Exhibit B-l) in 
the Western Australian of 22 October 1986 which reads: 

STEEL FIXERS 
required metro area. Immed start. Individuals, free 
lancers or sub-contractors. 387 3860 8am-noon ah 
6-9. 

I note the words individuals, free lancers, or sub- 
contractors. The advertisement led a Mr G. Diafazio to 
apply and finally to start work. When he started work he 
was apparently told his working hours were 12 midday to 
12 midnight and no discussion of the method of payment 
for the work took place, neither was any form of 
document signed at that time. Mr Diafazio's evidence is 
that the job upon which he worked with a Mr Lovetro 
was that of shovelling in concrete with a shovel. Mr 
Diafazio worked Monday, Tuesday and Wednesday but 
not the Thursday because ". . . the pump broke on 
Wednesday night and I was asked to clean up the area 
and return at 12 midnight on Thursday." 

Finally, Mr Diafazio was payed in a lump sum by 
cheque at the rate, he advised, of $15.00 per hour and a 
tax deduction form was signed. 

Exhibit B purports to be a sub-contract agreement 
between Advanteering and Mr Diafazio — but on the 
evidence it was not signed until after the event and the 
Commission is doubtful as to its authenticity. 

On the evidence Mr Diafazio was hired to perform 
such work as Advanteering required from day to day. He 
was controlled both as to duties and times and he was 

under direction as the above cited evidence demon- 
strates. He was paid by the hour albeit in lump sum at the 
end of the job. 

The relationship therefore has the essential elements of 
employer/employee rather than principal and sub- 
contractor. The jurisdictional objection is therefore 
refused. 

Schedule A. 
List of Applicants. 

911 of 1986 — Building Trades Association of Unions of 
Western Australia (Association of Workers) 

913 of 1986 — The Operative Plasterers and Plaster 
Workers Federation of Australia (Industrial Union 
of Workers) Western Australian Branch 

915 of 1986 — The Australian Builders' Labourers' 
Federated Union of Workers — Western Australian 
Branch 

917 of 1986 — The Western Australian Carpenters and 
Joiners, Bricklayers and Stoneworkers Industrial 
Union of Workers 

919 of 1986 — The Plumbers and Gas Fitters Employees' 
Union of Australia, West Australian Branch, 
Industrial Union of Workers 

Schedule B. 
List of Respondents. 

911, 913, 915, 917 and 919 of 1986 — Ranford Concrete, 
Steelflecht, Steelflecht Nominees Pty Limited, 
Advanteering — Civil Engineers, Kirfield 
Engineering Pty Limited, Springdale Comfort Pty 
Limited. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. 911, 913, 915, 917 and 919 of 1986. 

Between the Australian Builders' Labourers' Federated 
Union of Workers — Western Australian Branch 
and Others, Applicants and Springdale Comfort Pty 
Limited and Others, Respondents. 

Declaration. 
HAVING heard Mr S.M. Billing on behalf of the appli- 
cants and Mr M. Bennett (of Counsel) on behalf of 
Springdale Comfort Pty Limited, Kirfield Engineering 
Pty Limited and Advanteering — Civil Engineers, the 
Commission pursuant to section 24 of the Industrial 
Relations Act 1979, hereby determines and declares: 

That no industrial matter exists between the 
applicants and Springdale Comfort Pty Limited and 
the applicants and Kirfield Engineering Pty 
Limited, and further determines that an industrial 
matter exists between the applicants and 
Advanteering — Civil Engineers. 

Dated at Perth this 9th day of February 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 428 of 1987. 

Between Hamersley Iron Pty Limited, Applicant and 
the Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Respondent. 

Order. 
(1) Whereas a dispute between Hamersley Iron Pty 

Limited (the Company) and the Electrical Trades Union 
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of Workers of Australia (Western Australian Branch), 
Perth (the Union), has been referred to the Commission; 
and 

(2) Whereas the dispute resulted in members of the 
Union at the Dampier site of the Company's operations 
embarking on industrial action on 22 April and 
continuing that action; and 

(3) Whereas the dispute concerns the Company's 
dismissal of Mr Mills pursuant to a decision of the Full 
Bench of the Commission in matter No. 193 of 1987, the 
Company's policy on disciplining employees and claims 
arising from the installation of equipment or the control 
thereof pursuant to application C384 of 1986; and 

(4) Whereas a conference was held by the Commission 
in Perth on 24 April 1987 and the Company and the 
Union discussed the availability of a legal opinion to the 
Union on the decision of the Full Bench in matter No. 
193 of 1987 and Mr Mills' occupation of accommodation 
pending a decision on action arising from the legal 
advice; and 

(5) Whereas the Union and the Company accepted a 
Recommendation from the Commission that — 

— there be a return to work as soon as practicable 
on Sunday 26 April 1987 and 

— discussions take place between Union represen- 
tatives and Senior Management on the 
Company's policy concerning disciplining of 
employees and on matters the subject of 
application C384 of 1986. 

(6) Whereas that recommendation was put to a 
meeting of members of the Union at the "7 Mile 
Workshop" on Sunday 26 April 1987 and was rejected; 
and 

(7) Whereas a conference was reconvened by the 
Commission on Monday 27 April 1987 at which 
information was forthcoming on further industrial 
action at the Company's operations, and 

(8) Whereas in the opinion of the Commission 
conciliation should continue on those matters in dispute 
and which are amenable to resolution by the Commission 
and to prevent the deterioration of industrial relations in 
respect of those matters until conciliation or arbitration 
has resolved those matters 

(9) Now therefore the Commission, in the interests of 
the persons immediately concerned, the Company's 
workforce generally and for the interest of the 
community as a whole hereby orders, pursuant to section 
32 of the Act — 

(a) That the employees of the Company being 
members of the Union employed at the rail, 
power generation and distribution and port 
operations of the Company at Dampier shall 
refrain from involvement in industrial action 
regarding the termination of Mr Mills, the 
Company's policy on disciplining employees 
and matters arising out of application C384 of 
1986. 

(b) That employees of the Company being 
members of the Union employed at the rail, 
power generation and distribution and port 
operations of the Company at Dampier shall 
resume work no later than 11.00 a.m. on 
Tuesday 28 April 1987 and shall continue to 
work in accordance with their contract of 
employment. 

(c) That Mr Mills remain in his accommodation 
until a decision is made on legal advice to be 
discussed by the Union with respect to the 
decision in matter No. 193 of 1987. When that 
decision is made by the Union it shall be con- 
veyed to the Company as soon as practicable. 

(d) That discussions are to take place between the 
Union representatives and Senior Management 
on the Company's policy concerning disciplin- 
ing of employees and on the issues the subject 
of application C384 of 1986. 

(e) That the parties are to provide a joint written 
report to the Commission on the outcome of 
discussion pursuant to (d) above at a con- 
ference before the Commission to be held at 
1.30 p.m. Friday 1 May 1987. 

Dated at Perth this 27th day of April 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 992 of 1986. 

Between Western Australian Government Railways 
Commission, Applicant and Australian Railways 
Union of Workers West Australian Branch, 
Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 13th, 14th, 17th, 22nd and 27th days 

of October 1986. 

Mr F.M. Hodgjns on behalf of the Applicant. 
Mr R.C. Wells on behalf of the Respondent. 
Mr K. Dwyer intervening on behalf of the Honourable 

Minister for Transport. 

Reasons for Decision. 
THE COMMISSIONER: I am asked by the Western 
Australian Government Railways Commission 
(Westrail) to make an order for the purpose of curtailing 
industrial action against the Australian Railways Union 
of Workers Western Australian Branch (the ARU). The 
statement in the schedule accompanying the application, 
appropriately modified, is expressed in these terms: 

As a result of formal submissions and evidence 
given on the matters dealt with in application No. 
CR486 of 1986, the Commissioner in a statement 
given on transcript on 24 September directed the 
ARU to lift all bans on Westrarl's operations. These 
bans have not been lifted in accordance with that 
direction and as a consequence workers at Kwinana, 
Layton, Forrestfield, Merredin and Geraldton have 
stopped work from 6 October, further escalation is 
anticipated. An order is now urgently sought 
requiring the ARU and its members to cease all 
industrial action and lift all bans on Westrail's 
operations. 

The application comes by way of section 29 of the 
Industrial Relations Act 1979 and I am, therefore, 
required to deal with it according to the requirements of 
section 32 as well as those of section 26 of the Act. 

I acknowledge that the application involves a drastic 
measure, but having regard for all of the events over the 
last few months (see my reasons for decision in CR486 of 
1986) and the sheer improbability of the parties settling 
their differences privately and amicably in the absence of 
some factor being introduced to break the current state 
of tension, an application of this nature was really to be 
expected. This is not to convey that I blame the ARU 
entirely for the tension between the parties. Rather, I 
believe that Westrail sensed the need to do more than 
continue to make applications for conferences pursuant 
to section 44 of the Act, in order that things may be 
brought to a head, irrespective of where the blame may 
truly lie. 

The main point of difference between the parties 
concerns Westrail's insistence that it be allowed to 
conduct shunting operations at certain locations with 
one-man crews. Westrail's stand is based on its inter- 
pretation of my decision in CR486 of 1986 concerning 
the meaning of the term'1 status quo" in the moratorium 
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provision contained in the agreement known as "The 
Westrail Shunting Proposal — Working Party — Terms 
of Reference'', and its desire to achieve the most efficient 
use of staff in its traffic operations. 

The ARU claims that Westrail is using my decision 
unfairly and unreasonably as a means of establishing 
shunting practices which sacrifice safety for economy. 
Furthermore, it is the ARU contention that notwith- 
standing its preparedness to accept that drivers' 
assistants perform placing tasks and that railway officers 
have traditionally performed some minor shunting tasks 
incidentally in the performance of their major and 
substantial work, Westrail is obtaining its ends by 
deliberately transgressing demarcation lines through 
using railway officers and drivers' assistants to perform 
shunting tasks of the kind never intended to be 
performed by these classifications. It is not my intention 
to review in detail all of the material and the testimony 
put before me but I will reveal my conclusions regarding 
the issues of safety and demarcation later in these 
reasons. 

Throughout all of the conferences and during the 
formal proceedings in CR486 of 1986 as well as in the 
present case it has been the consistent submission of the 
ARU that without recourse to industrial action against 
Westrail it could obtain no redress or benefit of any 
significant value on behalf of its members. I have been 
told repeatedly that Westrail cannot be trusted and that 
while the ARU has no wish to inconvenience Westrail 
patrons, industrial action is necessary to achieve 
reasonable results when valid claims are made. 

Westrail is openly scornful of the executive committee 
members of the ARU and vehemently critical of 
consistent and disruptive industrial action. Westrail also 
complains that it is usually the case that it must make 
concessions to the ARU in order that industrial action is 
averted or overcome when there is little or no merit in the 
ARU's claims. 

Overall, I see no difference between the attitudes of 
each party towards the other and my impression is that 
each is prevented from taking the bold step necessary to 
introduce a new and worthwhile relationship through 
fear of conceding a perceived position of advantage at a 
crucial time. 

In my opinion, this is a case in which the public interest 
is of major importance. Furthermore, the public interest 
demands that the Commission takes steps to ensure that 
industrial relations between the parties are raised to a 
new plane in an effort to rid the industry of incidents 
which reduce its ability to provide maximum employ- 
ment opportunities and employment security at the 
highest possible level. The fact is, that the State's railway 
system is undergoing a massive change merely to survive 
and, painful or not, attitudinal changes are necessary on 
the part of Westrail and the ARU to enable the best to be 
done for those who will be most affected by the changes 
that take place. 

The resolution of the claim in this case by the parties 
themselves was never a possibility and efforts of mine to 
assist the parties reach an amicable settlement would 
have been totally unproductive. Since arbitration is the 
only way to determine the matter I must, because of the 
requirements of section 32 (7) of the Act, endeavour to 
resolve the dispute as the parties could have done acting 
reasonably in the first instance. In other words, I must 
form an opinion on how the parties would have resolved 
their dispute acting reasonably and then I must base my 
decision on this opinion. 

The ARU has shown a willingness to use a large 
measure of industrial action to achieve its objectives and 
as I have already indicated it is prepared to rationalise its 
actions whilse aware that it may alienate Westrail's 
patrons. The trouble with industrial action is that it is 
likely to be destructive in many respects if it is maintained 
for any length of time. Unfortunately the negative 
probabilities are enhanced in the present dispute because 
of the complete inability of the parties to accommodate 
each others point of view. It seems to me that in the 

circumstances the ARU would be acting reasonably if it 
abandoned its industrial action, at least for a specified 
period of time, with the object of guaranteeing to 
Westrail a degree of operational stability as would permit 
Westrail to give something of value in exchange. If this 
exchange were to occur both parties would achieve a 
respite which to my way of thinking is essential in 
creating an environment free of rancour in which a 
lasting solution to all of the problems may be found. 

I think I should say to the ARU that I do not share its 
apparent belief that it holds the balance of industrial 
power. I raise no questions about the ARU's right to 
strike, but it must understand that by invoking a strike or 
a ban, Westrail is invariably moved to exercise its right to 
involve the Industrial Commission. The Commission is 
concerned with the public interest and at the moment the 
state of the legislation is such that ultimately the only way 
to protect the public interest may be to institute de-regis- 
tration proceedings against the ARU. This is a possibility 
the ARU can never ignore, therefore, accepting the truth 
of its expressed concern for Westrail's patrons it should 
welcome an arrangement where it is given the chance to 
obtain the greatest good for its members at the least cost 
to them. 

Notwithstanding the technical right of Westrail to use 
one-man shunting crews in its operations, this right, like 
the right of the ARU to take industrial action, is reason- 
ably suspended if that is a way of achieving something of 
more value in exchange. In my opinion it is of more value 
to Westrail that the ARU's power to engage in industrial 
action be curtailed for such period as one-man shunting 
arrangements might be suspended. 

The foregoing opinion, I might add, takes merit and 
equity into account, Mr Wells' cross-examination of 
Westrail's witnesses on the subject of safety and shunting 
and the testimony of Mr Bleach on behalf of the ARU 
raises sufficient concern in my mind to say that one-man 
shunting crews warrant further joint consideration. In 
addition, I think there is some force in the ARU's 
complaints about Westrail's observance of demarcation 
lines. There is nothing in my declaration in CR486 of 
1986 that permits railway officers to do more than 
shunting tasks which are incidental to the performance 
of their major, substantial and customary work. Further- 
more, drivers' assistants are limited to "placing" in push 
pull operations. Neither railway officers or drivers' 
assistants should be seen to be used by Westrail in ways 
which give rise to disputation and which prevents the 
occasional crossing of demarcation lines by railway 
officers when justified in the case of minor emergencies. 

Westrail must have in mind all of the time that its 
future operational stability will be a measure of the 
success of its industrial relations policy. Moreover, the 
development of these policies necessarily involves 
Westrail's relationship with the ARU. In this context and 
with regard for the enormous costs of industrial 
disputation to this point, I believe that Westrail would be 
acting reasonably if it suspended its one-man shunting 
objective in order to obtain the respite essential to calm 
consideration of its position. 

As I have already said, the public interest is a matter of 
paramount importance in this case, and my objective is 
to assist in raising industrial relations between Westrail 
and the ARU to a new plane. To this end my decision in 
this case will be that an order should issue with a term 
expiring on the 1st day of February 1987. This order will 
prevent members of the ARU from engaging in industrial 
action against Westrail and it will also require the ARU 
to ensure that its members do not engage in such action. 
Westrail will be required to carry out shunting operations 
with crews of not less than two employees on the ground. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 992 of 1986. 

Between Western Australian Government Railways, 
Applicant and Australian Railways Union of 
Workers West Australian Branch, Respondent. 

Order. 
HAVING heard Mr P.M. Hodgins on behalf of the 
Western Australian Government Railways Commission, 
Mr R.C. Wells on behalf of the Australian Railways 
Union of Workers, Western Australian Branch and Mr 
K. Dwyer intervening on behalf of the Honourable 
Minister for Industrial Relations and pursuant to the 
powers conferred on me by the Industrial Relations Act 
1979, I, the undersigned member of the Western 
Australian Industrial Relations Commission, do hereby 
order:— 

(1) That members of the Australian Railways 
Union of Workers, Western Australian Branch 
employed in the traffic branch of the Western 
Australian Government Railways Commission shall 
forthwith cease to engage in industrial action which 
adversely effects the operations of the said Railways 
Commission. 

(2) That the Australian Railways Union of 
Workers, Western Australian Branch shall ensure 
by all reasonable means that its members shall 
comply with the foregoing requirements of this 
order. 

(3) That the Western Australian Government 
Railways Commission shall not carry out shunting 
operations in a shunting yard with a shunting crew 
of less than two men on the ground. 

(4) In this order the term "shunting yard" does 
not include a siding. 

(5) This order expires on the 1st day of February 
1987. 

Dated at Perth this 14th day of November 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Respondents on the Boddington Gold Mine 
Construction Project shall be paid a site allowance 
of $1.49 per hour for each hour worked in lieu of all 
special payments and disabilities associated with the 
project. 

This Order shall take effect as from the 
commencement of work and shall terminate on the 
30th day of September 1987. 

Dated at Perth this 9th day of April 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C104 (1) of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Amalgamated Metal 
Workers' and Shipwrights' Union of Western 
Australia; Merchant Service Guild of Australia, 
Western Australian Branch, Union of Workers; 
Seamen's Union of Australia, West Australian 
Branch and the Fremantle Port Authority. 

WHEREAS a conference was held in Perth on the 18th 
day of March 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas agreement 
was reached between the parties at the said conference; 
now therefore, I, being satisfied that the terms of the 
agreement conform with the Principles enunciated by the 
Commission in Court Session in General Order matter 
No. 261 of 1986 and pursuant to the powers conferred 
under the said Act, do hereby publish a memorandum of 
the terms of the agreement relating to the "Fremantle 
Port Authority Deckhands and Deckboys" Award No. 
21 of 1971 as varied. 

Dated at Perth this 18th day of March 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

CONFERENCES — 

Matters arising out of — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C159 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia, Applicant and JLV Constructors Pty 
Limited and Webb Constructions, Respondents. 

Order. 
WHEREAS a conference was held in Perth on the 9th 
day of April 1987, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the Metal 
Trades (General) Award No. 13 of 1965 as 
amended, employees who are employed by the 

Memorandum of Terms of Agreement. 
In addition to the provisions of the "Fremantle Port 

Authority Deckhands and Deckboys" Award No. 21 of 
1971 as varied, consolidated and varied the following 
conditions shall apply from the beginning of the first pay 
period to commence on or after the 18th day of March 
1987. 

(a) A weekly allowance of $ 1.73 will be paid to any 
employee who attends for work during the 
normal payweek or part thereof, provided that 
the employee has a private telephone in his 
residence for which he is responsible for the 
payment of the rental. 

(b) The weekly allowance is calculated by taking 
three quarters of the annual telephone rental 
and dividing by 52 weeks. This allowance will 
be varied in accordance with any increase or 
decrease in the annual rental. 

(c) The allowance will be paid during periods of 
leave and workers' compensation, but not 
where any employee specifically requests to be 
excluded from overtime or being called out for 
work outside of normal working hours. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C1Q4 (2) of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Amalgamated Metal 
Workers' and Shipwrights' Union of Western 
Australia; Merchant Service Guild of Australia, 
Western Australian Branch, Union of Workers; 
Seamen's Union of Australia, West Australian 
Branch and the Fremantle Port Authority. 

WHEREAS a conference was held in Perth on the 18th 
day of March 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas agreement 
was reached between the parties at the said conference; 
now therefore, I, being satisfied that the terms of the 
agreement conform with the Principles enunciated by the 
Commission in Court Session in General Order matter 
No. 261 of 1986 and pursuant to the powers conferred 
under the said Act, do hereby publish a memorandum of 
the terms of the agreement relating to the "Fremantle 
Port Authority Masters and Launch Masters" Award 
No. 10 of 1977 as varied. 

Dated at Perth this 18th day of March 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Memorandum of Terms of Agreement. 
In addition to the provisions of the "Fremantle Port 

Authority Masters and Launch Masters" Award No. 10 
of 1977 as varied, consolidated and varied the following 
conditions shall apply from the beginning of the first pay 
period to commence on or after the 18th day of March 
1987. 

(a) A weekly allowance of $1.73 will be paid to any 
employee who attends for work during the 
normal payweek or part thereof, provided that 
the employee has a private telephone in his 
residence for which he is responsible for the 
payment of the rental. 

(b) The weekly allowance is calculated by taking 
three quarters of the annual telephone rental 
and dividing by 52 weeks. This allowance will 
be varied in accordance with any increase or 
decrease in the annual rental. 

(c) The allowance will be paid during periods of 
leave and workers' compensation, but not 
where any employee specifically requests to be 
excluded from overtime or being called out for 
work outside of normal working hours. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C104 (3) of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Amalgamated Metal 
Workers' and Shipwrights' Union of Western 
Australia; Merchant Service Guild of Australia, 
Western Australian Branch, Union of Workers; 
Seamen's Union of Australia, West Australian 
Branch and the Fremantle Port Authority. 

WHEREAS a conference was held in Perth on the 18th 
day of March 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas agreement 
was reached between the parties at the said conference; 
now therefore, I, being satisfied that the terms of the 

agreement conform with the Principles enunciated by the 
Commission in Court Session in General Order matter 
No. 261 of 1986 and pursuant to the powers conferred 
under the said Act, do hereby publish a memorandum of 
the terms of the agreement relating to the "Engineering 
Trades (Fremantle Port Authority" Award Nos. 42 and 
48 of 1968 as varied. 

Dated at Perth this 18th day of March 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Memorandum of Terms of Agreement. 
In addition to the provisions of the "Engineering 

Trades (Fremantle Port Authority)" Award Nos. 42 and 
48 of 1968 as varied, consolidated and varied the 
following conditions shall apply from the beginning of 
the first pay period to commence on or after the 18th day 
of March 1987. 

(a) A weekly allowance of $ 1.54 will be paid to any 
employee who attends for work during the 
normal payweek or part thereof, provided that 
the employee has a private telephone in his 
residence for which he is responsible for the 
payment of the rental. 

(b) The weekly allowance is calculated by taking 
three quarters of the annual telephone rental 
and dividing by 52 weeks. This allowance will 
be varied in accordance with any increase or 
decrease in the annual rental. 

(c) The allowance will be paid during periods of 
leave and workers' compensation, but not 
where any employee specifically requests to be 
excluded from overtime or being called out for 
work outside of normal working hours. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C83 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between World Services and 
Construction Pty Ltd, Applicant and Amalgamated 
Metal Workers' and Shipwrights' Union of Western 
Australia, Respondent. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979, I, the undersigned Senior Commis- 
sioner of the Western Australian Industrial Relations 
Commission, presided over a conference between the 
abovementioned parties on the 19th day of February 
1987; and whereas the parties have met and conferred 
and have arrived at agreement on the matters in dispute, 
and have now therefore requested the Commission to 
issue an Order in the terms of the agreement; now 
therefore pursuant to the powers contained in section 44 
(8) (a) of the said Act and all other powers therein, the 
Commission hereby makes an Order in the following 
terms: 

FCCU Revamp Allowance — Deferred. 
(1) This Order shall apply only to the shutdown 

period of work under contract to Davey McKee 
Pacific Pty Ltd relating to the 1987 FCCU Revamp 
Project at the BP (Kwinana) Refinery and 
recognises that the work performed within this 
period warrants the re-establishment of a special 
allowance to recognise the circumstances in which 
the work is done are as were previously identified 
and compensated during the shutdown period of the 
1978 FCCU Revamp Project. 
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(2) An employee shall, upon the termination of 
his employment on work specified in Clause (1) 
hereof, be paid by his employer an allowance of 
$1.33 for each hour that the employee worked on 
revamp work during the shutdown period. 

(3) For the purpose of calculating the total 
entitlement of an employee pursuant to Clause (2) 
hereof the shutdown period commenced on 2 
February 1987 and is anticipated will complete on or 
about 7 March 1987. 

Dated at Perth this 19th day of February 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C63 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Australian Builders' 
Labourers' Federated Union of Workers (Western 
Australian Branch), Applicant and Fennessy 
Construction, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 24th 
day of February 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978 as amended, employees who are employed .by 
the Respondent on the Hospital Site, Belgrade 
Road, Wanneroo shall be paid a site allowance of 80 
cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand 
timber. 

This order shall take effect as from the 16th day of 
February 1987 and shall terminate on completion of 
the project. 

Dated at Perth this 24th day of February 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C46 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Australian Builders' 
Labourers' Federated Union of Workers, Western 
Australian Branch, Applicant and Hallcraft 
Constructions Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 13th 
day of February 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 

was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 No. 14 
of 1978 as amended, employees who are members or 
eligible to be members of the Applicant union and 
who are employed by the Respondent on the St 
Georges Terrace Carpark site shall be paid a site 
allowance of $1 .OOper hour for each hour worked in 
lieu of payments for confined space, dirty work, 
fumes, wet under foot and the handling of second- 
hand timber. 

The Respondent shall supply to employees who 
are employed on this site safety footwear and 
clothing as specified in the Safety Footwear and 
Work Clothing Agreement 1986. 

This order shall operate as and from the 
commencement of the project and shall terminate 
upon completion of the project. 

Dated at Perth this 13th day of February 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C45 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Australian Builders' 
Labourers Federated Union of Workers, Western 
Australian Branch, Applicant and Hallcraft 
Constructions Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 13th 
day of February 1987, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, No. 14 
of 1978 as amended, employees who are members or 
eligible to be members of the Applicant union and 
who are employed by the Respondent on the 
Glengarry Hospital site shall be paid a site allowance 
of 50 cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand 
timber. 

The Respondent shall supply to employees who 
are employed on this site safety footwear and 
clothing as specified in the Safety Footwear and 
Work Clothing Agreement 1986. 

This order shall operate as and from the 
commencement of the project and shall terminate 
upon completion of the project. 

Dated at Perth this 13th day of February 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C160 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Australian BuOders' 
Labourers' Federated Union of Workers — 
Western Australian Branch, Applicant and Hon 
Minister for Works, Respondent. 

Order. 
WHEREAS an agreement was reached pursuant to 
section 44 of the Industrial Relations Act 1979, between 
the abovenamed parties; now therefore, I, the under- 
signed, being satisfied that the agreement conforms with 
the Principles enunciated by the Commission in Court 
Session in matter No. 261 of 1986, and pursuant to the 
powers conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, Award 
No. 14 of 1978 as amended, employees who are 
employed by the Respondent on the Waikiki School 
site shall be paid a site allowance of 70 cents per 
hour including the safety footwear allowance for 
each hour worked in lieu of payments for confined 
space, dirty work, fumes, wet under foot and the 
handling of secondhand timber. 

This Order shall take effect as from commence- 
ment of work on the project and shall terminate on 
completion of the project. 

Dated at Perth this 24th day of April 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C53 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Australian Builders' 
Labourers' Federated Union of Workers, Western 
Australian Branch, Applicant and Jaxon Construc- 
tion Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held in Perth on 25 
February 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 No. 14 
of 1978 as amended, employees who are employed 
by the Respondent on the Port Hedland Senior High 
School site, Port Hedland shall be paid a site 
allowance of 50 cents per hour for each hour worked 
in lieu of payments for confined space, dirty work, 
fumes, wet under foot and the handling of second- 
hand timber. 

This order shall take effect as from the 8th day of 
January 1987 and shall terminate on completion of 
the project. 

Dated at Perth this 25th day of February 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C81 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Building Trades 
Association of Unions of Western Australia 
(Association of Workers), Applicant and Leighton 
Contractors Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 10th 
day of March 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 Award 
No. 14 of 1978 as amended, employees who are 
employed by the Respondent on the Karratha 
Airport Tower site, Karratha, shall be paid a site 
allowance of 90 cents per hour for each hour 
worked, this figure to be inclusive of the 29 cents 
Tower Allowance, in lieu of payments for confined 
space, dirty work, fumes, wet under foot and the 
handling of secondhand timber. 

This order shall take effect as from the 1st day of 
November 1986 and shall terminate on completion 
of the project. 

Dated at Perth this 10th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C133 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants and Building Management Authority, 
Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 20th 
day of March 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Engineering Trades (Government) Award 1967 
Award Nos. 29, 30 and 31 of 1961 and 3 of 1962 and 
the Sheet Metal Workers (Government) Award 1973 
Award No. 31 of 1973 as amended, employees who 
are employed by the Respondent on the Waikiki 
Primary School Site shall be paid a site allowance of 
70 cents per hour for each hour worked in lieu of 
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payments for confined space, dirty work, fumes, Award No. A29 of 1984, the provisions of para- 
wet under foot and the handling of secondhand graph (j) of subclause (1) of Clause 17.—Special 
timber. Rates and Provisions of the said Award shall apply 

This Order shall take effect as from the 8th day of in respect of the following work in the Port and 
August 1986 and shall terminate on completion of Railroad Areas of the employer's operations: 
the project. ^ gjectrjca] wor]{ in cable ducts and draw 

Dated at Perth this 20th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C134 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants and Building Management Authority, 
Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 20th 
day of March 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Engineering Trades (Government) Award 1967 
Award Nos. 29, 30 and 31 of 1961 and 3 of 1962 and 
the Sheet Metal Workers (Government) Award 1973 
Award No.31ofl973 as amended, employees who 
are employed by the Respondent on the Woodvale 
Primary School Site shall be paid a site allowance of 
50 cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand 
timber. 

This Order shall take effect as from the 25th day 
of August 1986 and shall terminate on completion 
of the project. 

Dated at Perth this 20th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C41 of 1987. 

Between Mt Newman Mining Company Pty Ltd, 
Applicant and Electrical Trades Union of Workers 
of Australia (Western Australian Branch), Perth 
and Others, Respondents. 

Order. 
HAVING heard Mr O.L. Ihlein on behalf of the Appli- 
cant and Mr D. Bartlem on behalf of the Respondents in 
Conference, the Commission, pursuant to the powers 
conferred on it uner the Industrial Relations Act 1979, 
and by consent, hereby orders — 

1. That notwithstanding the provisions of the 
Third Schedule of the Iron Ore Production and 
Processing (Mt Newman Mining Co Pty Limited) 

pits. 
NOTE: SMR will be paid on the basis that 
electrical work in the above locations 
necessitates working in a stooped or cramped 
position in areas which are generally 
exceptionally hot. 

(2) Work performed by electrical employees 
and their assistants in ceiling spaces of roofs 
where such work requires them to wqik in 
cramped positions in contact with fibreglass 
insulation. 

(3) Work performed by electrical employees 
and their assistants in the following conveyor 
tunnels when conveyors are operating. 

P2, P201, P4, P21, P204, P203, P205 and 
P206. 

(4) Work with glass tape in the refurbishing 
of insulation on rotors and stators. 

(5) Work performed by electrical employees 
and their assistants in lift wells. 

(6) All work performed by electrical 
employees and their assistants in the Transfer 
Station 3A. 

(7) Work performed under the EM80 when 
on spur lines. 

(8) Work performed on the worklights from 
the inside workhead area on crib tampers when 
such equipment is not positioned over pits. 

(9) Work performed on the starter motor of' 
ballast regulators when such equipment is 
positioned on ballast or formation only. 

(10) Work performed on adjustment of 
contact plates of the lining system of mainline 
tampers when such equipment is not positioned 
over pits. 

(11) Mechanical work associated with slew 
ring inspections on stackers including drop 
height measurements and teeth inspections. 

(12) Work in the workshop on sewerage tank 
pumps and comminuters. 

(13) All work performed by Mechanical 
Tradesmen and their assistants in Transfer 
Station 3A (Spaghetti Junction). 

(14) Mechanical Tradesmen and their assis- 
tants required to perform work while partially 
or fully inside air receivers. 

(15) Work performed inside Rip Jack Pits on 
153 Road. 

(16) Work on Toilet Drain Pipe under Loco- 
motive Cab. 

(17) Work performed in Lift Wells. 

2. That this Order shall take effect on and from 
the 3rd day of March 1987. 

Dated at Perth this 3rd day of March 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C112of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants and O'Donnell Griffin Pty Limited and 
Coverall Sheet Metal, Respondents. 

Order. 
WHEREAS a conference was held in Perth on the 16th 
day of March 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Airconditioning and Refrigeration Industry 
(Construction and Servicing) Award No. 10 of 1979 
and the Electrical Contracting Industry Award, 
1979 Award No. R22 of 1978 as amended, 
employees who are employed by the Respondents on 
construction work at Australind High School Site 
shall be paid a site allowance of 60 cents per hour for 
each hour worked in lieu of payments for confined 
space, dirty work, fumes, wet under foot and the 
handling of secondhand timber. 

This Order shall take effect as from the beginning 
of the first pay period commencing on or after the 
1st day of October 1986 and shall terminate on the 
31st day of July 1987. 

Dated at Perth this 24th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C466 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants and Vanguard Electrical Services and 
Needham Airconditioning Pty Limited, 
Respondents. 

Order. 
WHEREAS a conference was held in Perth on 29th day 
of July 1986 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the Air 
Conditioning and Refrigeration Industry 
(Construction and Servicing) Award No. 10 of 1979 
and the Electrical Contracting Industry Award 1979 
Award No. R22 of 1978 as amended, employees 
who are employed by the Respondents on the Pier 

21, Fremantle site shall be paid a site allowance of 50 
cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand 
timber. 

This order shall take effect as from the 7th day of 
March 1986 and shall terminate on the 30th day of 
November 1986. 

Dated at Perth this 3rd day of March 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. Clll of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth, Applicant and G & S Industries, 
Respondent. 

Order. 
WHEREAS an agreement was reached pursuant to 
section 44 of the Industrial Relations Act 1979, between 
the abovenamed parties; now therefore, I, the under- 
signed, being satisfied that the agreement conforms with 
the Principles enunciated by the Commission in Court 
Session in matter No. 261 of 1986, and pursuant to the 
powers conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 Award 
No. R22 of 1978 as amended, employees who are 
employed by the Respondent on the Guildford Road 
Overpass, Tonkin Highway shall be paid a site 
allowance of 80 cents per hour for each hour worked 
in lieu of payments for confined space, dirty work, 
fumes, wet under foot and the handling of second- 
hand timber. 

This Order shall take effect as from commence- 
ment of work on the project and shall terminate on 
completion of the project. 

Dated at Perth this 10th day of April 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C114 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth, Applicant and I&M Electrical Pty 
Ltd, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 16th 
day of March 1986 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
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satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 Award 
No. R22 of 1978 as amended, employees who are 
employed by the Respondent on the Doubikin site at 
Joondalup College shall be paid a site allowance of 
80 cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand 
timber. 

This order shall take effect as from the 12th day of 
January 1987 and shall terminate on the 31st day of 
October 1987. 

Dated at Perth this 16th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C143 of 1987. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Wynne's Exports 
Pty Ltd trading as Clover Meats, Respondent. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
presided over a conference between the abovementioned 
parties on 27 March 1987; and whereas the parties have 
met and conferred and have arrived at agreement on the 
matters in dispute, and have now therefore requested the 
Commission to issue an order in the terms of that 
agreement; now therefore, pursuant to the powers con- 
tained in section 44 (8) (a) of the said Act and all other 
powers therein, the Commission hereby makes the 
following order in the terms of the attached Schedule. 

Dated at Perth this 27th day of March 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the Meat Industry Clover 

Meats North Perth (38-Hour Week) Order. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Award Superseded. 
5. Hours. 
6. Overtime. 
7. Payment of Wages. 
8. Part-Time and Casual Employees. 
9. Annual Leave. 
10. Special Provisions. 
11. Breakdowns. 
12. No Further Claims. 
13. Reservation. 
14. Operative Date. 

3.—Scope. 
This Order shall apply to the Australasian Meat 

Industry Employees' Union, Industrial Union of 
Workers, Perth, and employees members or eligible to be 
members of the Union employed by Wynne's Pty Ltd 
trading as Clover Meats at their operations at North 
Perth. 

4.—Award Superseded. 
The Meat Industry (State) Award No. 9 of 1979 as 

amended governs the conditions of employment of 
employees at Clover Meats North Perth save and except 
where the Award is inconsistent with any term of the 
Order then this Order shall prevail. 

5.—Hours. 
(1) The ordinary hours of work shall be 38 hours. 
(2) (i) The 38-hour week shall be worked as a 76-hour 

fortnight with 40 ordinary hours rostered in one week 
and 36 ordinary hours rostered in the alternate week of 
the fortnight. 

(ii) In the week in which 36 ordinary hours are to be 
worked no more than four ordinary hours shall be 
worked on Friday and those ordinary hours shall be 
limited to Friday morning. 

(3) Starting times for ordinary hours shall not be 
earlier than 6.00 a.m. and the finishing time shall not be 
later than 6.00 p.m. Monday to Friday inclusive. 

6.—Overtime. 
(1) An employee shall not be required to work on 

Friday afternoon if that Friday afternoon is rostered off 
pursuant to the 76-hour fortnight. If an employee elects 
to work he shall be paid at time and one half for the first 
two hours and double time thereafter. 

(2) (a) For the purpose of overtime the divisor of a 
week's wages shall be 40 for 12 months. 

(b) 12 months after the date of operation of this Order 
the divisor shall automatically reduce to 38. 

7.—Payment of Wages. 
(1) (a) The employer may elect to pay employees by 

means of credit transfer to a bank, building society or 
credit union account in the name of the employee. The 
day that the credit transfer is credited to the employee's 
account shall be deemed to be the date of payment. 

(b) The selection of the Financial Institution shall be at 
the discretion of the employer, provided that 
consultation will take place with the Union to ensure 
appropriate services are available. 

(2) Existing employees employed before and at the 
date of the Order shall not be required to accept a change 
in method of payment if such change causes hardship 
related to the Financial Institution chosen. This 
provision shall cease to have effect after the expiry of one 
month after the date of change. 

(3) For the purpose of the Order a days wage shall be 
calculated as one-fifth of the weekly wage. 

(4) The half day rostered off shall be deemed to be a 
full day for all purposes of the Award provided that the 
break of 15 minutes in the afternoon as provided in 
Clause 14 (4) (a) Meal Times and Breaks of the Meat 
Industry (State) Award 1980 shaU not apply. 

8.—Part-Time and Casual Employees. 
(1) This Order shall not apply to casuals or part-time 

employees except in that the divisor of a week's wages 
shall be reduced from 40 to 38 immediately for casuals 
and six months after the date of operation of this Order 
for part-time employee. 

(2) On the day that a full-time employee has a part 
rostered day off the employer may employ one part-time 
employee for a minimum of four hours for every full- 
time employee rostered off. 
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9.—Annual Leave. 
If, after one month's continuous service in any 

qualifying 12 monthly period a worker leaves his employ- 
ment or his employment is terminated by the employer 
through no fault of the worker, the worker shall be paid 
2.923 hours' pay at his ordinary rate of pay in respect of 
each completed week of continuous service after the date 
that this Order is operative and 3.08 hours' pay at his 
ordinary rate of pay in respect of each completed week of 
continuous service prior to the operation of this Order. 

10.—Special Provisions. 
(1) Where the application of Clause 5 (2) of this Order 

does not suit a particular operation of the employer the 
employer with the consent of the Union and the 
employee may allow the accrual of time at four hours per 
fortnight for the first 12 months and thereafter half day 
per fortnight. 

(2) Such accrued time shall be taken as paid time off at 
the employer's discretion provided that the minimum 
period of time off shall be four hours for the first 12 
months and thereafter half day per fortnight. 

(3) When time is taken off, wherever possible, such 
time taken shall be by mutual arrangement between the 
employer and employee. 

(4) Where an employee has an accrual of time to his 
credit and the employee's contract of employment is 
terminated, such employee shall be paid for such time 
accrued. 

11.—Breakdowns. 
If a breakdown occurs within 30 minutes of a smoko or 

meal break the employer may require employees to take 
such a break immediately. 

12.—No Further Claims. 
There shall be no further claims with respect to 

implementation of the 38-hour week for a period of 12 
months after the date of operation of this Order. 

13.—Reservation. 
The Company reserves the right to review the 

suitability, efficiency and working of the roster system, 
12 months after the date of operation of the Order. 

14.—Operative Date. 
This Order shall apply from the first pay period on or 

after 27 March 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C130 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference pursuant to section 44 of 
the said Act between the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch, Applicant and 
Corporate Property Services Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 18th 
day of March 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the parties to that conference; now 
therefore I, the undersigned, a Commissioner of the 
Western Australian Industrial Relations Commission 
before whom the conference was held do hereby order — 

1. That notwithstanding the provisions of the 
Cleaners (General and Window) Contractors Award 
No. 3 of 1968 an allowance of 38 cents per hour shall 
be paid to all employees employed by Corporate 
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Property Services Pty Ltd at the Worsley Refinery 
site, in recognition of the general disabilities 
inherent in alumina refining in the Darling Ranges 
which include — 

. . . climatic extremes and 

. . . geographic location of the operations. 
2. This order shall take effect on and from the 1st 

day of February 1987. 

Dated at Perth this 18th day of March 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

CONFERENCES — 

Matters referred — 

CR86 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979 — Section 44 (9). 

Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Electrical Trades Union of 

Workers of Australia (Western Australian Branch), 
Perth and Metro-AOC Pty Limited. 

Off-Shore Workers — Oil and Gas Industry. 

Before Senior Commissioner G.G. Halliwell at Karratha. 
The 13th day of March 1987. 

Allowances — Climatic Allowance — Cyclone Proce- 
dure — Stand down. 

(Given extemporaneously.) 
SENIOR COMMISSIONER: The Commission has had 
the advantage of full submissions during a conference 
from both parties to the notified dispute. That dispute is 
simple. It is a disagreement as to whether or not an 
allowance should be paid when employees are removed 
to shore because of the threat of a cyclone. 

The parties have been frank, in that they have told the 
Commission that they did not consider when they 
reached agreement what should or should not happen 
during a cyclone; it was a matter that was overlooked. 

The Commission has documentary evidence of the 
nature of the allowance and the factors taken into 
account in the assessment of the allowance. Having 
heard the parties, the Commission is of the view that 
Clause 4, and I quote: 

The allowance will apply from the date the 
employees were first required by Metro AOC Pty 
Limited to reside on the barge UW Gordon and will 
be paid as a flat daily amount for each day or part 
thereof an employee (and I underline these words) is 
required to reside offshore. 

Clause 6 of the agreement between the parties is to the 
effect: 

The allowance is not to be taken into account for 
calculation of annual leave, termination pay, public 
holiday allowance or accident make-up pay under 
the North Rankin Platform Modification and 
Hook-up Award. 

Applying the ordinary rules of construction of a 
document — that is, where something is specified that 
specification excludes the general — then by Clause 6 
there are specified the times and the circumstances in 
which the allowance is not payable. Further, by Clause 4 
it is provided that where the employee is required to 
reside offshore in the circumstances of a cyclone the 
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employee is ready, willing and available to be at work 
offshore; that is to reside offshore. He is removed from 
that position because of an act of God — which is the 
approach of a cyclone — but he, the employee, nonethe- 
less remains ready, willing and available to reside 
offshore during that period. 

For those reasons — that is, on the construction, 
which is if you provide something then it excludes the 
general and that is done by subclause 6 of the document 
and because of the wording of Clause 4 of the document 
— I am of the view that the employees when returned to 
shore because of the approach of a cyclone are entitled to 
the payment of the allowance. An order will issue under 
section 44 (9) of the Act requiring that payment to be 
made. 

Mr J. Murie appeared on behalf of Claimants. 
Mr P.R. Smith appeared on behalf of the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR86 of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth, Claimants and Metro-AOC Pty 
Ltd, Respondent. 

Order. 
HAVING heard Mr J. Murie on behalf of the claimants 
and Mr P.R. Smith on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That members of the claimant Unions, employed 
by the Respondent, shall be paid the allowance 
covered by a letter of agreement dated 1 July 1986 
between the Respondent and the Claimants, when 
they are removed to shore because of the threat of a 
cyclone. 

Dated at Perth this 30th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR602 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant and JLV 
Constructors Pty Limited, Respondent. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 9th day of October 1986. 

Mr David Skipworth on behalf of the Claimant. 
Mr John Birman on behalf of the Respondent. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: This is a reference of 
dispute for hearing and determination pursuant to 
section 44 of the Act in the following terms:— 

The applicant Union seeks a conference to assist 
in preventing and settling a dispute with respect to 
the following matters at Worsley. 

(1) Living Out Allowance: $169 per week. 
(2) Travelling: 

(a) Up to 30km — $11.00 per day 
(b) 30km to 50km — $15.60 per day 
(c) Over 50km — $18.60 per day 

(3) Site Allowance: $1.60 per hour. 
(4) Safety Footwear: Supply of same and six cents 

per hour. 
(5) Additional Week-end Return Home: After 

three months — $11.45. 
(6) Allowance on Termination: 47 cents per hour. 
(7) Travel allowance of half an hour's pay for 

work performed on belt line. 

The background to the matter is that the Commission 
as presently constituted cancelled orders applying during 
construction to contractors and their employees at the 
Worsley Alumina site (unreported decision of 11 June 
1986 — matters CR386 and 387 of 1986). 

In that decision the Commission stated inter alia:— 
Simply stated it is the applicants' contention that 

construction work is now completely concluded and 
the refinery is well into production. Thus the orders 
governing construction work are superfluous and 
should be cancelled. The applicants' contended that 
any further work to be done by tradesmen will be of 
a maintenance nature or modification work. In 
either case the construction order conditions are 
simply not applicable. 

The respondent unions, whilst generally accepting 
the applicants' positions, are of the opinion that at 
any time, further construction work could be 
required and contend therefore that the orders 
should remain in place. Further the unions do not 
accept the applicants' contentions as to what 
constitutes "modification work" as distinct from 
"construction work". 

Further, if "modification" work is commenced 
and is perceived by the respondents as being 
construction work as usually defined then an 
appropriate application to the Commission should • 
resolve that issue if it arises. The Unions fears as to 
the site allowance are noted by the Commission 
however, that allowance was fixed having regard to 
site conditions during the construction phase of the 
project and a review might be appropriate if 
conditions on recommencement of construction 
work had altered. 

The Union contends that the previous construction 
order should be "reinstated" in the terms of the schedule 
(supra), because the work being performed is 
construction work performed mainly with new materials 
and under broadly comparable conditions to those 
existing when the site allowance was originally deter- 
mined for the Worsley site. 

The respondent argues that the original orders were to 
apply to the construction of the refinery and not to the 
production phase. Further, it was submitted that the 
work now being performed on site by contractors is 
modification work and the shorter Oxford Dictionary 
definition is "the act of modifying — the act of making 
changes in an object without altering its essential nature" 
is relied upon as distinguishing the work from 
construction work as defined in the State Metal Trades 
Award. 

Inspections were conducted by the Commission of the 
Worsley site and the work performed both past and 
present by the respondent's employees was pointed out. 
At the conclusion of the inspections the parties agreed 
that the Commission "had seen a representative cross 
section of the types of work performed" on the site and 
the areas in which it was performed. 

It is plain that the jobs undertaken range from those 
such as the installation of large diameter (10 inch) pipe to 
minor jobs such as installation of new valves into the 
piping system. 

Likewise, the disabilities encountered range from 
working in areas where caustic is very prevalent in others 
where it is wet and muddy and to those where the 
conditions relatively speaking are usual for construction. 
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From the arguments presented in this matter and 
having had the benefit of the extensive inspections the 
Commission has formed the opinion that an appropriate 
way of distinguishing between construction and 
maintenance work in these situations is to say that 
although the effect of the work performed is to modify 
so as to improve the performance of the plant or equip- 
ment the actual work performed in altering or providing 
additions to equipment or a section or sections of an 
operating plant, when shut down of the plant is required 
before the work is performed, using new materials 
remains construction work. 

By contrast, maintenance work means the 
maintenance of existing plant and equipment. 

For the above reasons the Commission concludes that 
the work performed is construction work and it follows 
that the allowances and conditions arbitrated or agreed 
for the construction phase should apply where no 
appropriate. 

The parties are directed to confer forthwith, in light of 
the above reasons, with a view to reaching agreement on 
whether there is an existing requirement for the provision 
of all of the items in the schedule (supra) in an order of 
the Commission and the amounts thereof. 

If no agreement is reached the Commission will issue 
draft minutes of an order and a speaking to those 
minutes will be arranged at a date to be fixed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR602 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant and JLV 
Constructors Pty Ltd, Respondent. 

Order. 
HAVING heard Mr D. Skipworth and Mr F.W. Bastow 
on behalf of the claimant and Mr J. Birman on behalf of 
the respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the following schedule shall apply, and shall 
have effect from the beginning of the first pay 
period commencing on or after the 7th day of 
November 1986: 

Schedule. 
1.—Title. 

This Order shall be known as the "Metal Trades (JLV 
Constructors Pty Ltd — Worsley Alumina Refinery) 
Construction Order". 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Date of Operation. 
4. Area and Scope. 
5. General Conditions of Employment. 
6. Allowance for Travelling and Employment. 
7. Site Allowance. 
8. Safety Footwear Allowance. 
9. Allowance on Termination of Employment. 

3.—Term. 
This Order shall commence from the beginning of the 

first pay period commencing on or after the 7th day of 
November 1986. 

4.—Area and Scope. 
This Order shall apply to those employees members of 

or eligible to be members of the applicant union who are 
employed by JLV Constructors Pty Ltd on construction 
work at the Worsley Alumina Refinery. 
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5.—General Conditions of Employment. 
Except as provided in Clause 6.—Allowance for 

Travelling and Employment, Clause 7.—Site Allowance, 
Clause 8.—Safety Footwear Allowance, Clause 9.— 
Allowance on Termination of Employment, the terms 
and conditions of employment of each employee covered 
by this Order shall be as prescribed in the Metal Trades 
(General) Award No. 13 of 1965. 

6.—Allowance for Travelling and Employment. 
(1) In lieu of the provisions of Clause 6.—Allowance 

for Travelling and Employment in Construction Work 
and subclause (7) of Clause 7.—Distant Work of Part II 
— Construction Work of the Metal Trades (General) 
Award, each employee who is not provided with 
transport by his employer to travel to and from the job 
shall be paid the allowance prescribed in subclause (2) of 
this clause according to where the employee is required 
by his employer to work each day. 

(2) An employee, residing within an area measured by 
radius from the refinery site: 

Per Day 
$ 

(a) Up to 30km radius 11 .(X) 
(b) 30km to 50km radius 15.60 
(c) Over 50km radius 18.60 

7.—Site Allowance. 
(1) An additional allowance of $1.60 per hour shall be 

paid for each hour worked. 
(2) Such allowance is specifically prescribed to cover 

all disabilities associated with construction work at the 
Worseley Alumina Refinery. 

8.—Safety Footwear Allowance. 
(1) Approved safety footwear shall be supplied to all 

employees on an as required basis. When requesting 
replacement footwear the employee shall return to the 
employer the footwear being replaced. 

(2) Further, it is agreed between the parties that failure 
to wear such footwear will render the offending 
employee liable to dismissal. 

9.—Allowance on Termination of Employment. 
An allowance of 47 cents per hour for each hour 

worked shall be paid on termination of employment. 

Dated at Perth this 1st day of December 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR612G of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, Claimants 
and Robe River Iron Associates, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 15th day of December 1986. 

Mr K. McCann appeared on behalf of the Australian 
Workers' Union. 

Mr A. J. Marks appeared on behalf of the Amalgamat- 
ed Metal Workers and Shipwrights Union. 

Mr D.G. Moss appeared on behalf of the respondent. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 643 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 
hearing, taken from the transcript as edited by Mr 

Commissioner J.F. Gregor.) 
THE COMMISSIONER: This matter comes to the 
Commission for determination pursuant to section 44 of 
the Industrial Relations Act 1979. The issues are 
described in the schedule to the Memorandum of Matters 
for Hearing and Determination issued on 10 November 
1986 as follows: 

It is claimed by the applicant Unions that the 
workers whose names appear on the list hereunder 
dispute variations to their classification and/or 
work arrangements which have been effected by the 
respondent pursuant to parts 1 and 2 of the Order 
No. 758 of 1986, dated 22 August 1986. 

The grounds upon which each worker disputes the 
variation of classification and/or work arrangement 
were discussed between the parties at the conference 
held on 17 October 1986, but in each case the 
Company asserts that the variation has been 
effected in accordance with Agreement No. 10 of 
1979 and is fair. 

The Unions dispute this and ask in each case that 
there be restoration of the previous classification or 
work arrangements, or alternatively, where that is 
not possible, such relief be granted as the 
Commission deems equitable. 

T.C. Carver 
S. Batory 
H. Blanket 
C.H. Van Dyk 
D.S. McLean 
M. Benton 
M.J. Donnelly 
S. Palmer 
E. Muniandy 
M. Becker 
S. Fuller 
A. Wilkins 
R.J. King 
S.M. King 

Of the workers whose names are listed in the schedule, 
evidence was taken only from Messrs McLean, Benton 
and Donnelly. The claim on behalf of Mr T.C. Carver' 
was withdrawn prior to hearing. The balance of the 
workers involved failed to appear on the day of the 
hearing and the claim, as it effects them, must fail 
through want of prosecution. 

Before responding to the argument put on behalf of 
the claimant, Mr Moss, who appeared on behalf of the 
respondent, advanced grounds to support a basic 
submission of no case to answer. 

The issues to be debated in this matter are fundamental 
and go to the right to run an operation, or of a manage- 
ment to run its operation in the most efficient, 
productive way consistent with it paying regard to the 
nature of the duties which it requests its employees to 
undertake — that is, whether those duties are onerous, or 
whether they create a situation which would place the 
worker in an unsafe position, overlayed on which is the 
basic industrial relations doctrine of it being fair. 

Since the tribunals in this country were constituted at 
the turn of the century they have considerably issued 
rules in the form of dicta which supports the proposition 
which I have just outlined. 

The history of those cases has been reviewed by the 
Commission in Court Session recently in its decision in 
the matter Amalgamated Metal Workers and 
Shipwrights Union and Others v. Robe River Iron 
Associates No. 758 of 1986 dated 30 October 1980 
(unpublished); reviewed independently by three separate 
members of the tribunal, all three coming to the same 
conclusions as to the rules which are established by them. 

Earlier in these proceedings I did, in an effort to assist 
the parties, set out what I believed the rules to be, hence 
the type of submission which Mr Moss now makes does 

not come as a surprise to me, particularly seeing that I 
have now had the benefit of listening to the witnesses 
concerned. 

In the submissions in support of the applicati on there 
were two basic premises put. The first one was that the 
transfers and variations in work arrangements were 
contrary to Agreement 10 of 1979. There has been 
nothing in the evidence I have heard from each of the 
three individuals which would convince me that the terms 
of the agreement were not followed. The second part of 
the submission was that not enough attention was paid to 
the ramifications on the individual worker of the change. 
That submission can be pursued in two different ways 
from the point of view of the person who makes it. One 
— it can catalogue to the Commission on behalf of 
individual workers the ramifications that they believe 
have affected them or, alternatively, it can be done by 
way of evidence. 

As I apprehend the argument put by the applicant 
union in this case it chose the second course and 
therefore the argument stands or fails on what was put in 
evidence by each of the three workers concerned. In my 
view in deciding this matter it is not enough for the 
employee concerned to be dissatisfied with the effect of 
his redeployment. There must be a more compelling 
reason why the redeployment is onerous than mere 
dissatisfaction. 

That is not to say that the Commission does not have 
sympathy with workers who find that as a result of a 
redeployment they are unsure about their future and that 
as a result of their unsureness various personal pressures 
build on them and they become disturbed and 
concerned. There is a great deal of sympathy if any 
worker is in that position but, notwithstanding that, the 
rules to be applied are quite clear. 

In respect of Mr Donnelly he clearly has had problems 
as a result of his transfer. I believe he genuinely would 
like to go back to shift work, as that was something he 
had been doing for many years, he was used to it and was 
happy with it. The reality of the situation is that the job is 
no longer there and nothing which the Commission could 
do could re-instate that previous job because it has gone, 
and there is nowhere to place him on shift. 

In respect of compensation as an alternative he 
continues to be employed, albeit in an unhappy frame of 
mind, but he is being paid the appropriate rates and 
getting the appropriate allowances which his position 
attracts. 

There was nothing from his evidence which would 
bring me to conclude that he has had to suffer to such a 
degree that he would fall within the category of being 
asked to do onerous or unsafe work. 

The question of fairness is a matter of degree and, even 
though he may feel that what has happened to him is 
unfair in that he is dissatisfied with it, that of itself is not 
sufficient for the Commission to intervene. 

Mr Benton is in a very similar position. He wants to go 
back to the marine department which has been reduced 
in numbers. During his evidence he was asked to respond 
to a question from Mr Moss concerning which worker 
should go from the department if he is sent back there by 
an order of this Commission, because that is obviously a 
matter which the Commission would have to take into 
account because the worker who would be asked to 
transfer could be just as aggrieved as Mr Benton feels he 
is. 

His other evidence concerning the matters of seniority 
or the criteria by which persons ought to be selected for 
transfer or not are not really issues which have a place in 
the discussion in this case. They are matters which can 
only be debated between the parties when they are on 
terms which allow that type of communication because, 
when it is all boiled down the Commission cann ot inter- 
fere with the methodology by which an employer goes 
about applying its personnel practice unless, of course, it 
breaches the basic principles to which I have referred 
previously concerning the unfairness, or onerous work 
conditions, or safety. 



644 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

Coming to Mr McLean, I must say he is a very 
impressive witness. He obviously thought he had a career 
with the company. He has been with the company for a 
long time and he had been able to gain promotion 
through the application of his skills and his ability to do 
the job properly. He is a realist as well in that he has 
looked at the prospects for him in his continued employ- 
ment and has considered redundancy. 

However, the Commission cannot ask or direct the 
company to make someone redundant. It is left with the 
same questions to be answered as have to be posed in 
respect of the other two men involved in this case today: 
The department from which he comes, being reduced in 
manning from 14 to 9, the same basic question arises; 
Who should go? Mr McLean himself says he knows that 
a substitution cannot happen in the reality of life so he 
suggests that an alternative solution could be the award 
of compensation. He had been on shift work and been a 
leading hand before. Amongst all of the people who have 
been affected by the changes which have taken place 
recently in this company's operations he would probably 
be amongst the highest in terms of wage loss. 

However, the point was made, and made well in cross- 
examination by Mr Moss, that the additional payments 
for which he was then qualified were because of the 
circumstances of the employment. There is no need to 
debate the question of why one gets paid allowances for 
shift work. There are the landmark cases before the New 
South Wales Industrial Commission in the decision of 
Mr Justice Fisher where the reasons for payment of shift 
allowances are explored extremely deeply including the 
need to compensate workers for effects on their marital 
situation, the need to compensate them in terms of 
additional leave for having to work weekends; such 
compensation in addition to monetary compensation 
which they get by way of pay loadings. There is no need 
to debate those things in this forum. The rules have been 
well and truly established. 

The conclusion drawn as a result is that the shift 
allowances are paid for a particular purpose. They do not 
constitute part of the normal base rate. Although I have 
sympathy for someone who has worked for many years 
on a shift work basis and wishes to continue to do so on 
the basis of income maintenance, if the shift work is not 
available to be done then there is only the base rate and 
the appropriate allowances which the new position 
attracts, left. 

The same can be said for the leading hand payment. I 
have no need to expand upon that. I do not think there is 
any criticism which can be directed to the applicant 
concerning a failure to discharge an onus of proof. The 
facts of the matter speak for themselves. All that could 
be said was said and the witnesses honestly gave evidence 
of their true situation. That situation when weighed 
against the rules which I must apply, rules determined 
over many years by tribunals, meals that the Commission 
should not issue the order sought in this case and I will 
determine claim CR612G of 1986 by an order for 
dismissal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR612G of 1986. 

Between Amalgamated Metal Workers' and Shipwrights 
Union of Western Australia and Others, Claimants 
and Robe River Iron Associates, Respondent. 

Order. 
HAVING heard Mr K. McCann and Mr A.J. Marks on 
behalf of the claimants and Mr D.G. Moss on behalf of 

the respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the claim be dismissed. 

Dated at Perth this 22nd day of December 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR612E of 1986. 

Between Amalgamated Metal Workers' and Shipwrights 
Union of Western Australia and Others, Claimants 
and Robe River Iron Associates, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 22nd day of December 1986. 

Mr A.J. Marks and with him Mr K. McCann appeared 
on behalf of the Claimants. 

Mr D.G. Moss appeared for the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This matter comes to the 
Commission for determination pursuant to section 44 of 
the Industrial Relations Act 1979. The subject matter for 
debate is as follows: 

The Union claims that on 11 September 1986, Mr 
P. Gibb received a written warning for allegedly 
defacing Company property. He claims that 
warning was issued without proper investigation 
and the facts do not support the Company's 
position. It seeks an Order that the warning be 
withdrawn, and the copy of Mr Gibb's personal file 
be removed. 

It is common ground between the parties that on 11 
September, in an office in the workshop the Eastern 
Deepdale Mine Site that there was written on a white 
board in the foreman's office the words "white hat 
scabs". The Company alleges that the words were 
written by Mr P. Gibb who is a member of the Australian 
Workers' Union, employed by the Company as a Haul 
Pak driver at Pannawonica. Mr Gibb says he did not 
write the words complained of, and that the Company's 
action in issuing him with a formal warning in respect of 
the writing is unfair. 

On behalf of the claimant, Mr McCann submitted to 
the Commission that it was the intention of his Union to 
demonstrate that the Managers of Robe River were 
wrong to issue a warning and to file it on Mr Gibb's 
record. He said his evidence would show that there was 
no serious investigation of the facts and that the incident 
is indicative of a common practice of the arbitary award 
by supervisors of Robe River, of final warnings without 
either proper investigation or attention to what the 
effects of the issue of such warning would have upon the 
worker concerned. He said that his evidence would 
demonstrate that the Supervisors concerned came to a 
conclusion, awarded a punishment and executed that 
penalty without any investigation or dialogue with Mr 
Gibb. 

On behalf of the Company Mr Moss submitted that 
the matter was uncomplicated, it was simply an issue 
where the general foreman had observed Mr Gibb in the 
process of writing offensive words on a white board in his 
(the general foreman's) office. Mr Mackay, the general 
foreman concerned, discussed the issue with the foreman 
directly responsible for Mr Gibb and between them they 
decided that he should be reprimanded and made to 
clean the board. Subsequently, Mr Gibb was reprimand- 
ed and directed to clean the board and he did so. The 
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Company regarded the incident as serious as there was a 
rash of offensive graffiti appearing on the Company's 
property at the time. 

The determination of this issue resolves simply to a 
selection of the evidence of the individuals concerned. I 
have had the opportunity of listening to the witnesses and 
observing their demeanour during the process of 
receiving their evidence. Of the two witnesses concerned, 
Mr McKay the general foreman gave a clear and rational 
account of the incident as he recalled it. I have no reason 
to doubt that his version of the events is correct. On the 
other hand, the evidence of Mr Gibb is unconvincing, his 
reaction when told he was to be formally warned was that 
he should have received a verbal warning and not a 
written warning. His subsequent behaviour when he 
absented himself from his place of employment and gave 
false information as to the reason for it, is another factor 
which tips the balance in favour of the version from Mr 
McKay. 

In the circumstances, I do not intend to interfere with 
the decision of the Company to warn Mr Gibb and the 
claim will be dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR612E of 1986. 

Between Amalgamated Metal Workers' and Shipwrights 
Union of Western Australia and Others, Claimants 
and Robe River Iron Associates, Respondent. 

Order. 
HAVING heard Mr A.J. Marks and with him Mr K. 
McCann on behalf of the claimants, and Mr D.G. Moss 
on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders — 

That the application be dismissed. 

Dated at Perth this 22nd day of December 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

No. CR846 of 1986. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Division 2 — General Jurisdiction and Powers of 

the Commission — Section 44 — Reference of a dispute 
for determination. 

Association of Draughting, Supervisory and Technical 
Employees, Western Australian Branch and 
Mt Newman Mining Company Pty Limited. 

AWARD FREE. 

Foreman — Iron Ore. 

Before Commissioner Gregor at Perth. 
The 2nd day of April 1987. 

Termination of employment — misconduct — intention 
to dismiss for being in possession of goods 
belonging to the employer — convicted in civil court 
— Commission considered conviction for civil 
offence separate issue to breach of fiduciary duty to 
employer — declaration issued that dismissal would 
not be unfair. 

THE COMMISSIONER: On 12 December 1986 a 
conference washeld in accordance with section 44 of the 
Industrial Relations Act 1979 to discuss a matter in 
dispute between the parties. That conference was unable 
to resolve the disagreement and as a result a 
Memorandum of Matters for Hearing and Determina- 
tion was made, the Schedule to which provides as 
follows:— 

On 5 November 1986, Mr W. Posavac, a 
mechanicl services foreman employed by Mt 
Newman Mining Company Pty Ltd was served with 
a letter notifying of intention to dismiss from the 
service of the Company. The Association of 
Draughting, Supervisory and Technical Employees 
claims that the Company's intended action is harsh 
and unreasonable and should therefore not stand. 

The Company's view is that it was entirely within 
its rights to dismiss Mr Posavac from its services and 
that the dismissal should stand. 

This matter has been referred to the Commission in 
accordance with the provisions of an agreement known 
as the Industrial Relations (Mt Newman Mining Co Pty 
Limited and Association of Draughing, Supervisory and 
Technical Employees) Agreement of 1986 (the 
Agreement), in particular Clause 6.—Procedures Where 
Employer is of the Opinion that Misconduct May Have 
Occurred, subclause (7) provides as follows:— 

(7) (a) . . . 
(b) Where the Committee of Review disagrees, 

the matter will be referred by the employer to the 
Western Australian Industrial Relations Commis- 
sion for hearing and determination and the 
Association advised accordingly. 

(c) . . . 
In hearings conducted on 18 and 27 February 1987 the 

Commission was advised that the sequence of events 
leading to the reference commenced on Saturday 22 
March 1986 when an incident involving Mr Posavac and 
two other employees, one of whom was a security 
officer, occurred in the locomotive workshop of the 
Company's operation in Port Hedland. As a result of the 
security officer's involvement the Port Hedland police 
attended the locomotive workshop, interviewed the 
employees concerned, transported Mr Posavac to the 
Port Hedland police station and there detained him. 

On the same evening the police, in company with 
Company officials, attended Mr Posavac's house in 
South Hedland where a number of items of equipment 
were identified by those present, loaded into vehicles and 
conveyed to the police station. On 24 March 1986 the 
Company endeavoured to conduct an Inquiry in 
accordance with the provisions of Clause 6 of the Agree- 
ment. However, that investigation was abortive because, 
on legal advice Mr Posavac did not attend. Thereafter 
the parties agreed that no investigation would take place 
until charges, which had by then been laid by the police, 
had been finally determined. This occurred some time 
later so that an investigation was eventually convened on 
3 and 4 November 1986 with Posavac present in company 
with two members of the Association of Draughting, 
Supervisory and Technical Employees (ADSTE) to assist 
him. The conclusion reached by the Company at the end 
of that investigation was that Mr Posavac should be 
dismissed on the grounds of having been found in 
possession of goods and materials without proper 
authority or explanation. The Company's intention was 
communicated to Mr Posavac by a letter dated 5 
November 1986 (see Exhibit 12). 

Paragraph three cites the reason for the intended 
dismissal as being:— 

The finding of the investigation was that, on the 
basis of all the evidence heard, you should be 
dismissed for being found in possession of goods 
and materials which were the property of Mt 
Newman Mining Company Limited without you 
having permission or satisfactory explanation for 
being in possession of those goods and materials. 
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In paragraph four attention was drawn to the right of 
review under the Agreement as follows:— 

Subclause 6 (6) of the Agreement provides that if 
you or your union representative ponsider this 
finding to be harsh, unreasonable or unjust, you 
may request a Committee of Review no later than 48 
hours after you receive the minutes of the 
Investigation. 

Mr Posavac exercised his right of appeal. The 
Committee of Review occurred on 14 November 1986. 
There was no unanimous decision and in accordance 
with the provisions of Clause 6 (7) of Agreement the 
matter was referred to the Commission for hearing and 
determination. 

In his submissions on behalf of the ADSTE Mr 
Beedham asserted that the termination was based on the 
Company's contention that the dismissal could be 
justified on the basis that Mr Posavac was convicted by 
the District Court of stealing goods belonging to the 
Company. Such an action, the ADSTE says, would be 
grossly unfair given the circumstances and the range of 
options which are available to the Company to be able to 
award lesser penalties prescribed in the Agreement 
between the parties. It was admitted that Mr Posavac 
stands convicted in the District Court in Port Hedland 
for stealing a quantity of goods belonging to the 
Company and that he had been fined on two separate 
counts, a total sum of $3 000. 

It was not denied by Mr Beedham that Mr Posavac had 
been in possession of items belonging to the Company, 
but he suggested that the Company, because of its policy, 
could be said to have unwittingly contributed to Mr 
Posavac's predicament. 

Further, in deciding how the matter ought to be 
concluded it was the submission of Mr Beedham that 
there was a clear understanding, said to be common 
amongst all workers, that items which were the property 
of the Company could be used to develop social clubs in 
the area. It was notorious that clubs were in receipt of 
"assistance" from mining companies. The situation now 
confronting Mr Posavac resulted from naivety as to what 
would happen if the Company decided they would no 
longer support the clubs by turning a blind eye to the 
removal of goods and materials. 

Mr Posavac was called to give evidence. He related the 
circumstances of the events which occurred on 22 March 
1986. It is a fair summary of his position to record that he 
admitted that he had removed Company property and 
material but asserted that all of the material had been 
removed on the same day to provide resources to conduct 
work at the bowling club on the weekend of 23/24 March 
1986. He denied that he had accumulated the goods and 
materials over a period of time, but did admit that he had 
borrowed equipment in accordance with the arrange- 
ments as he understood them to be, that is, that capital 
equipment could be borrowed by a worker as long as he 
obtained a pass-out from his supervisor. He asserted that 
he had obtained pass-outs on occasions when he had 
removed equipment from the store. Further evidence was 
given concerning the effects upon him of the termination 
of his contract of service. In addition there was detailed 
cross-examination concerning the possession of various 
items of equipment which he said had been purchased by 
him. 

The only evidence called in support came from Mr 1. 
Hamilton who advised the Commission of the practice of 
Company equipment being used to support sporting 
clubs. But he was unable to give specific evidence 
concerning the loco workshop which contained the store 
in which Mr Posavac worked. 

In support of the Company's position Mr Ihlein 
described the sequence of events which were identified by 
the investigation into the event. He said that the 
explanation given by Mr Posavac for having in his 
possession on 22 March 1986 tissues, coffee and tea was 
unsatisfactory. Mr Posavac's assertion that the items 
which were located at his house were for work on the 

bowling club premises on the following Sunday was not 
supported by any evidence. To the contrary there is 
evidence from the storeman who said during the course 
of the investigation that he did not issue any of the items 
claimed by Mr Posavac to have been taken by him on the 
Friday. He further did not receive any request for any 
items nor did Mr Posavac tell him that such items were to 
be taken. It was further said that the number and type of 
of items found at the premises were inconsistent with 
what might be considered to be reasonable for a day's 
work at the bowling club and this contributed to the 
unsatisfactory nature of the explanation given by Mr 
Posavac. There was no evidence to support the 
contention that permission had been obtained to have 
the items, nor was there any standing authority for 
possession. It was these grounds which led the Company 
to the view that dismissal was the only course open to it 
because the possession of the goods, the circumstances in 
which they were held and the lack of proper and satis- 
factory explanation as to how Mr Posavac could have 
come to be in possession, inevitably led to the conclusion 
that he was in breach of an essential element of his 
contract of employment. 

That was particularly so because he was employed as a 
foreman, and as such was in a position of significant 
trust. He was also the person in charge of the store from 
which the goods were taken and he had continual access 
to it. As a foreman he was required to control wages 
employees who may seek from time to time to use equip- 
ment and materials from the store and that in conducting 
himself in the manner that he did, he had demonstrated 
to the Company that he was a person who could not be 
trusted. Because his explanations as to the circumstances 
in which he came to be in possession of the items were so 
doubtful the conclusion must be drawn that the 
Company was right in concluding that the contract of 
service should not continue. 

To support the submissions, evidence was called from 
Mr R.E. Povey who was the security officer who inter- 
viewed Mr Posavac on 22 March 1986 and who attended 
with the police during the recovery of the goods. In 
addition there was evidence from Mr R. Turton who also 
took part in the identification of the goods. Mr R. 
Kelleen, Mr G.P. Cucell and Mr G.M. Clement also gave 
evidence. 

I have considered all of the evidence carefully and I 
conclude that the evidence of Mr Posavac lacks the 
coninuity and lack of conflict which are essential 
ingredients to the acceptance of his story. When his 
evidence is weighed against that of the Company officers 
who were caOed in support of Mr Ihlein's submissions, 
the unavoidable conclusion is that Mr Posavac was in 
possession of the goods and that they had been collected 
by him over a period of time. This essential difference in 
the evidence throws into question the whole of Mr 
Posavac's story because he has asserted that the goods 
were all collected on the day prior to 22 March 1986. In 
addition there are other internal inconsistencies in Mr 
Posavac's evidence which can only but add to the 
conclusion that his version is less reliable than that of the 
witnesses called by the respondent. This analysis led me 
to the conclusion that the action by Mr Posavac is in 
fundamental breach of his duty under his contract of 
service to his employer and on 18 March 1987 this finding 
was published to the parties by way of a letter. The 
contents of the letter are now relevant to the question of 
whether a declaration in the form sought in these pro- 
ceedings should issue. The contents of the letter of 18 
March 1987 now follows:— 

During proceedings in this matter the Company 
submitted in Exhibit II notes of a "Formal 
Investigation Into Alleged Misconduct by W. 
Posavac". On reviewing the document I noted the 
following comment commencing in the last 
paragraph on page 7: 

... The court of law has passed their decision 
and W. Posavac has paid his fine. He added 
that the Judge asked for a representative from 
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the Company and questioned him as to whether 
W. Posavac was going to be dismissed and his 
answer would weigh into the decision of his 
sentence (sic). 

As a result I obtained the record of those parts of 
the District Court trial which were transcripted. 
Examination of the transcript discloses that while 
the extract from Exhibit II is not accurate, 
nevertheless there are grounds upon which to draw a 
conclusion that the prospects for the continuation 
of the contract of employment may have been a 
factor in sentencing. 

The matter is now relevant because in due course I 
will issue reasons for the finding which I hereby 
make that the conduct of W. Posavac, described in 
hearings on 18 and 27 February 1987 is in breach of 
his duty to his employer under the terms of his 
contract of service. 

In view of the nature of the declaration I am asked 
to make I therefore require the parties to make 
further submissions on 

(a) whether the continuation of the contract 
of service was, on any information 
available, a factor in sentencing; and if it 
was 

(b) what weight, if any, should that have in the 
assessment of whether the termination of 
the contract of service would be unfair. 

The submissions requested in the letter were heard on 
Thursday 26 March 1987. It is a fair summary of the sub- 
missions of both the parties to note that the answer to 
question (a) is in the affirmative, however, they then 
disagree to precisely what factors may have been taken in 
account by the learned Judge. In short there can only be 
speculation. Regardless of the answer to question (a) the 
question posed in (b) is sufficiently answered in the 
decision in Goldsworthy Mining Limied, Applicant and 
the Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Respondent (60 
WAIG 480) where the then Chief Commissioner 
expressed the following views:— 

The answer to the first question cannot be given 
by anyone other than the parties to the agreement 
and the discussions leading up to it, but I was invited 
to comment in respect of the relevance of a 
Committee of Review and whether or not an 
employer should exercise a right to dismiss a worker 
as a result of the worker's conduct, which conduct 
resulted in the worker being dealt with on a charge in 
the courts of the nation. It was suggested that the 
effect of a decision of the employer to act was 
tantamount to the infliction of a double penalty. 

I would find it most unusual for an employer to 
forfeit the right to dismiss a worker for any cause 
merely because the worker had been dealt with by 
one of the courts in respect of the same matter for 
which the dismissal might be inflicted. One can 
conjure up all types of instances where it would be 
most appropriate for the employer to exercise the 
right to dismiss a worker when the worker had been 
dealt with by the courts of the land. Instance the 
case of a worker attacking and injuring a foreman or 
a workmate in the course of his work, or the case of 
a worker wilfully damaging the property of his 
employer or stealing from that employer. If the 
union, and in this instance the AWU, was of the 
impression that the company had forfeited its rights 
to dismiss a worker under any circumstance, then I 
think that it would be unusual in the extreme for 
such an undertaking to have been given by the 
employer. 

and in the decision of the Full Court of the Federal Court 
in a judicial review of a Decision of the Federal Police 
Disciplinary Tribunal (1984) AILR 210) where the Court 
observed — 

The primary argument for the appellant 
concerned the construction of paragraph 18 (1) (d) it 

being submitted that the Tribunal lacked 
jurisdiction to hear the appeal because, upon the 
proper construction of the Discipline Regulations, 
that paragraph did not encompass conduct which, if 
proved, constituted a criminal offence. Two matters 
were relied on to support this construction. First, it 
was submitted that in respect of criminal conduct a 
member of the Australian Federal Police was 
entitled to be tried before a tribunal which applied 
the criminal onus of proof namely, proof beyond 
reasonable doubt and, where the conduct was 
serious, he was entitled to trial by jury. Second, it 
was asserted that the institution of proceedings in 
relation to a disciplinary offence, where the 
conduct relied on amounted to the commission of a 
criminal offence, exposed the member of the Police 
Force to double jeopardy for whatever the result of 
the disciplinary proceedings they would not bar the 
institution of subsequent criminal proceedings in 
respect of the same conduct: see article "Double 
Jeopardy and Police Disciplinary Proceedings" by 
Alan E. Greaves (Inspector, West Yorkshire Metro- 
politan Police) 1983 Grim LR 211 which discussed 
the principle of double jeopardy in relation to the 
Police Acts 1964 and 1976 of the United Kingdom. 

In rejecting this submission the Court said that it 
misconceived the character of disciplinary proceed- 
ings in general and under the Discipline Regulations 
in particular. The object of disciplinary proceedings 
under those regulations was to protect the public, to 
maintain proper standards of conduct by members 
of the Australian Federal Police and to protect the 
reputation of that body. The object of disciplinary 
proceedings was not to punsh [see Harvey v. Law 
Society of New South Wales (1975) 49 AL JR 362 per 
Barvvick C.J. at p. 364] or to exact retribution [see 
Ex parte Attorney-General (Cth); re a Barrister and 
Solicitor (1972) 29 FLR 234 per Fox, Blackburn and 
Woodward J.J. at p. 244]. The expression 
"disgraceful or improper conduct" was of wide 
import; sometimes it would and, at other times 
would not, encompass conduct which was also 
criminal conduct. If the appellant were charged 
with, and convicted of, the same unlawful assaults 
as are the subject of the disciplinary offences he 
would not face double jeopardy or be punished 
twice for the same offence. He would be convicted 
of an offence against the criminal law and be guilty 
of a breach of the disciplinary code of the Australian 
Federal Police. The two proceedings are essentially 
different in character and result. 

This dicta clearly establishes that the issues of the 
continuation of a contract of service and the disposal of 
an alleged breach of the criminal law are "two proceed- 
ings essentially different in character and result". 

I have already described my reasons for finding that 
the conduct of Mr Posavac was in breach of his duty to 
his employer under his contract of service. The breach is 
a serious one as the duty is of a fiduciary nature. No 
employer could reasonably be expected to continue with 
the employment contract in the circumstances. 
Accordingly a declaration will issue to the effect that the 
dismissal of Mr Posavac, of which notice of intention 
was given on 5 November 1986, would not be unfair. 

Mr J. Beedham and with him Mr L.J. Irwin appeared 
on behalf of the claimant. 

Mr O.L. Ihlein appeared on behalf of the respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR846 of 1986. 

Between the Association of Draughting, Supervisory and 
Technical Employees, Western Australian Branch, 
Claimant and Mt Newman Mining Co Pty Ltd, 
Respondent. 
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Declaration. 
HAVING heard Mr J. Beedham and with him Mr L.J. 
Irwin on behalf of the claimant and Mr O.L. Ihlein on 
behalf of the respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979 hereby declares — 

That the respondent be and is hereby authorised 
to summarily dismiss Mr W. Posavac from its 
employment for misconduct committed in the 
course of his employment and in so doing the 
Company would not be unfairly dismissing Mr 
Posavac. 

Dated at Perth this 2nd day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR610(A) of 1986. 

Between the Association of Draughting Supervisory and 
Technical Employees of Western Australia, 
Claimant and Robe River Iron Associates, 
Respondent. 

Before Mr Commissioner W.S. Coleman. 
The 27th day of November 1986. 

Mr J. Beedham on behalf of the Claimant. 
Mr G. McKenzie on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: The remaining matter requir- 
ing determination is the claim for reinstatement of 
employment for the staff member, Mr A. Pepler made by 
the applicant union under C610 of 1986. 

Mr Pepler's employment was summarily terminated 
on 4 September for' 'gross misconduct". The respondent 
Company cites the reasons for dismissal as being the 
unauthorised removal of a confidential document, the 
distribution of that document, an unauthorised absence 
from the work site and misuse of a Company vehicle. The 
dismissal was effected by the Manager, Rail Operations 
who, when asked to inform the Commission of the 
grounds for taking that action stated: 

I consider that his actions at the time were totally 
inappropriate and quite unacceptable and 
constituted, in the circumstances of the consider- 
ations that we then had in terms of his contract of 
employment, gross misconduct. Taking the letter 
without authority and then the attempt at 
distribution and the leaving of site to do that 
without authority I considered to be totally 
inappropriate." 

(Transcript at pp. 9/10.) 
The document which Mr Pepler is alleged to have had 

unauthorised possession of is the draft of the letter which 
was subsequently distributed to all staff members 
advising them of the additional work provision under 
their contract of employment and which required their 
signature for acknowledgement of acceptance. 

Mr Pepler, a relief train controller was summarily 
dismissed on 4 September, a time during which there was 
considerable tension within the wages workforce over the 
industrial situation and among some staff members over 
the Company's new policy to have them perform the 
duties of wages employees in times of industrial 
disputation. However, it is the respondent's submission 
that the events of 4 September involving Mr Pepler 
should "stand alone" and should not be "linked to any 
other action which had been going on at that time" 
(Transcript pp. 82/83). 

On 1,2 and 3 September the Manager, Rail Operations 
held a series of meetings with staff members initially to 
discuss the Company's intention to recommence 
production without the wages workforce and then the 
requirement to accept the additional work provision as a 
variation to their contract of employment. Staff 
members were informed that a letter of acceptance was 
being prepared for presentation to them for signature. 
The typing of a draft copy of that letter dated 3 
September was completed by the Manager's Secretary on 
the morning of 4 September. It is alleged that Mr Pepler 
took unauthorised possession of this confidential 
document, that he took photocopies of the original and 
at approximately 12 noon left his work station in the 
administration block without notifying the Chief Train 
Controller. Mr Pepler then proceeded in his own vehicle 
to the railyard located some half to three quarters of a 
kilometre away. In the company of Mr G. Richards, the 
Train Master, Mr Pepler left the work site in the 
respondent's vehicle "9760". They returned at 12.41 
p.m. Mr Pepler then made his way back to the 
administration block; his absence from the work station 
being approximately 50 minutes in total. Shortly after he 
accompanied the Chief Train Controller to the 
Manager's office where he admitted taking the draft 
copy of the letter, having photocopied it and that he had 
left the work site. At the conclusion of the interview Mr 
Pepler was summarily dismissed. This action was 
recorded in a letter dated 4 September from the Manager, 
Rail Operations to Mr Pepler which states: 

Following our discussion this afternoon, I 
confirm the verbal notification given (to) you at that 
time, that your employment with the Company has 
been summarily terminated effective from 1320 
hours today, for reasons of gross misconduct. 

(Exhibit 19.) 
In evidence the Manager, Rail Operations explained 

that he had indicated to Mr Pepler at the conclusion of 
the interview that as a result of his answers and the 
information at hand, Mr Pepler's actions were totally 
unacceptable and that he (the Manager) had no alterna- 
tive but to dismiss him. The information to which the 
Manager referred included the advice which Mr Pepler 
had confided to another member of staff that he was 
endeavouring to get a copy of the letter to staff members 
to the Secretary of the Association of Draughting, 
Supervisory and Technical Employees, Western 
Australian Branch. 

In terms of the authorities to which I was referred, the 
respondent Company considered that Mr Pepler's 
actions on 4 September were "... inconsistent with the 
due and faithful discharge by a servant of the duties for 
which he was engaged ..." (Halsbry's Laws of England, 
3rd edition, Volume 35, paragraph 934) and struck at an 
essential element of the contract. (Clauston and 
Company Limited v. Corry 1906 AC 122.) 

Mr Pepler acknowledges that at the interview with the 
Manager, Rail Operations he admitted to each of the 
things put to him including the removal of the draft letter 
from the possession of the Manager's Secretary. 
However, at the hearing Mr Pepler claims that the lady 
handed the document to him to read, but that he had 
taken a photocopy without her knowledge. This was not 
put forward at the time as Mr Peper claimed that he 
didn't want to implicate the Secretary "or anybody 
else". Mr Pepler's admissions to the Manager were 
rationalised on the basis that: 

There was no point in doing anything else because 
if I was not dismissed for that I was going to be 
dismissed for not signing the document, so it didn't 
really make much difference. 

(Transcript pp. 59-60.) 
In seeking to establish that the summary dismissal was 

unfair and that he should be reinstated in his employ- 
ment with the Company, Mr Pepler pointed to the 
circumstances that gave rise to his actions on 4 
September. 
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When the decision was taken by the Company to 
recommence production without the presence of the 
wages workforce, discussions were undertaken by 
management on duties to be performed by personnel in 
the rail operation. A roster was prepared by the Super- 
intendent of Train Operations identifying those staff 
members who would be required to drive locomotives 
and those who would function as observers performing 
shunting and/or car coupling duties. The Company 
asserted that this roster was merely a draft prepared for 
discussion and would have been subject to modification 
before implementation. Mr Pepler refuted this and 
claimed that the roster was to be enforced by the 
Company in the form prepared by the Superintendent 
and in the absence of agreement to perform these duties a 
staff member would be terminated. Furthermore Mr 
Pepler was directed to attend the railyard on Wednesday 
3 September to perform duties as an observer in 
accordance with that roster. However, the necessity to 
undertake these duties was removed by the impending 
return of the wages workforce at 1500 hours that day. 

In discussions with the Manager prior to 3 September, 
Mr Pepler expressed concern over the safety aspects of 
having untrained staff members perform the duties of 
wages employees. These submissions were rejected by the 
Manager who pointed out that the responsibility for 
safety rested with him as Registered Manager under the 
Mines Act Regulations. Apparently the Manager was 
satisfied that the operation could be conducted without 
compromising safety standards despite the fact that 
training and examination requirements established by 
the Company in times of normal rail operations could be 
dispensed with in the circumstances which were to apply 
under start-up with staff members only. 

The concern over safety with which Mr Pepler had 
confronted the Manager, Rail Operations was also taken 
up with the Special Inspector of Mines for Railways and 
with inspectors of the Mines Department. The advice Mr 
Pepler was given was that the performance of observer 
duties should not be undertaken without formal training 
and the personnel involved having demonstrated to the 
Registered Manager the capability to discharge the 
required duties. This advice had been sought prior to the 
morning of 3 September 1986. 

Whilst the immediate need for Mr Pepler and other 
staff members in the rail operation to undertake the 
duties designated under the roster prepared by the Super- 
intendent of Train Operations was removed on receipt of 
notification of the return to work by wages employees, 
the prospect remained that such a requirement could be 
enforced by the Company in future. Mr Pepler expressed 
the belief that the commitment required of staff 
members to give the undertaking to accept the additional 
work provision was "unreasonable and unlawful". 

I understand this to be "unreasonable" from Mr 
Pepler's view in the sense that a significant changes was 
being made to staff member's work requirements 
without negotiation and in circumstances where refusal 
to accept would result in the demand for resignation or 
termination of employment by the Company. To Mr 
Pepler the Company's demand was "unlawful" in as 
much as he saw the application of the additional work 
provision in circumstances and in a manner which were 
countenanced on 3 September as compromising the Mine 
Manager's responsibility under the Mines Act 
Regulation 30. He states: 

In fact, myself or anybody who sees danger at a 
mine site or a risk or threat of injury to life or 
property or whatever has a legal obligation under 
that Act to bring it to the attention of his superiors. 
At section 54 those superiors are required by that 
Act to act immediately to remove that risk or 
danger. I discharged my obligations under section 
49.1 believe that the Management did not discharge 
its under section 54. 

... I sought to prevent it (the Company) from 
compromising safety . . . 

(Transcript p. 74.) 

Having taken this burden on himself Mr Pepler 
resolved to initiate some "sought of legal restraint in the 
form of an injunction or something in order to delay the 
necessity for people to sign something when it appeared 
to me it was unreasonable and unlawful" (Transcript pp. 
71-72). 

He saw this objective being realised if a copy of the 
document which staff members were going to be required 
to sign could be given to ADSTE so that an approach 
could be made to the Commission to delay the necessity 
for train controllers and other staff members to sign. 

Evidence was tendered at the hearing that Mr Pepler 
was the Train Controller's representative and that this 
was recognised by the respondent Company in February 
1985 when members of staff decided to align themselves 
with colleagues in the other iron ore Companys by 
joining ADSTE. 

As a relief Train Controller Mr Pepler was directly 
responsible to the Chief Train Controller. On the 
morning of 4 September he had not been given any work 
directions but busied himself with preparation of a 
document on train control methods. Mr Pepler's 
superior was absent from the office for considerable 
periods, no doubt organising the return to work that was 
to occur at 1500 hours. Being aware that the document 
requiring staff members to sign was being prepared, Mr 
Pepler inquired as to its progress with the Manager's 
Secretary. Shortly before midday he claims to have been 
told by the lady that it was completed and that 
personalised copies were being run off on the word 
processor. Mr Pepler claims that the Secretary handed 
him the draft document inviting him to read it. She then 
left the office. At that time Mr Pepler admits to having 
taken a photocopy and returned the document to the 
Secretary's desk. He then returned to his work area. 

The Secretary did not attend the hearing having 
resigned from the Company. She was not available for 
cross examination. However a photocopy of a hand 
written note dated 6 September purporting to be from 
Mrs Blenkinship, (Secretary) states: 

I did not hand Allan Pepler or give him 
permission to copy the master. 

(Exhibit C.) 
Mr Pepler showed the duty Train Controller the 

"master copy" of the letter and claims to have requested 
him to inform the Chief Train Controller that he was 
proceeding on his lunch break. The duty Train 
Controller was also aware of Mr Pepler's reason for 
travelling to town. The arrangement whereby he could go 
off-site for lunch is claimed to have been agreed to by the 
Manager, Rail Operations in discussion held with Mr 
Pepler in the presence of the Chief Train Controller on 
Monday 1 September. At that time Mr Pepler claims that 
with the termination of the Company's provision of mid- 
shift meals he requested the Manager's agreement for 
him to go to town for lunch. In cross examination the 
Manager could not recall the conversation but did not 
deny that it took place. He conceded that the new meal 
arrangements included the availability to travel off-site if 
a staff member had the time. The witness to Mr Pepler's 
conversation concerning the meal arrangement, the 
Chief Train Controller, did not give evidence at the 
hearing. 

Mr Pepler travelled to town as a passenger in a 
Company vehicle. He was offered the ride by a staff 
member proceeding home for his lunch break. No 
evidence was presented that there was misuse of 
Company property in this regard although Mr McKenzie 
for the respondent Company in his opening address 
foreshadowed that that was the case. 

An examination of the facts shows that there was little 
that was confidential about the document that Mr Pepler 
took. Staff members were aware that their signatures 
were required in acknowledgement of acceptance of an 
additional work provision varying their contract of 
employment. It was made clear to them by the Company 
that failure to give the commitment would result in a 
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request for their resignation and failing that, dismissal. 
What was not known at that time was the actual wording 
of the document. 

The method by which the document came into Mr 
Pepler's possession is in question. But, this is of little 
consequence because he admits to having taken a photo 
copy without approval. As to what the Company 
asserted was the "most serious of all of these matters", 
the absence from the mine site it appears that it was 
available to staff members to travel off site for lunch and 
that in Mr Pepler's case arrangement had been approved. 
As to whether his particular absence at a time which 
would be consistent with a meal break was unauthorised, 
in that no advice was given to the Company as to his 
movements, the evidence of the duty Traffic Controller 
points to that knowledge being available to the Company 
through that officer, although the person to whom Mr 
Pepler was directly responsible, the Chief Train 
Controller, was to have that information relayed to him 
secondhand. 

When all the elements of Mr Pepler's behaviour which 
were cited as the grounds for dismissal are reviewed, the 
standard of proof which must be satisfied is that of the 
balance of probabilities i.e. it must be shown that, on 
balance, the misconduct which offended the Company, 
did occur. Once this is established the respondent must 
show that summary dismissal was justified. This would 
be done where the misconduct was inconsistent with 
fundamental elements of the contract of employment. 

I am not satisfied that the onus which the Company 
carries with respect to the proof of misconduct of each of 
the elements of Mr Pepler's behaviour has been 
discharged. There existed a practice for staff members to 
proceed off-site for the lunch break, a practice which 
appears ; o have been confirmed for Mr Pepler within the 
general arrangements of his unstructured duties as relief 
Train Controller. Notification of his absence at a time 
consistent with a meal break was given and his transport 
from the site did not involve his unauthorised use of a 
Compano vehicle. What remains are his actions in 
obtaining an unauthorised possession of a document and 
the dissemination of information contained therein to 
other persons and the distribution of the document to the 
union. 

As a Train Controller, Mr Pepler was charged with 
implementing safe work practices in areas of the rail 
operation. At the time the Company contemplated 
recommencing production without the wages workforce 
he held the sincere belief that the use of untrained or 
unqualified persons would compromise the safety of 
staff members and property. It was reasonable for Mr 
Pepler to hold this belief given the advice he received 
from officers with responsibilities under the Mines Act. 

The immediacy of this issue receded when the wages 
workforce returned to recommence production on 3 
September. However it was at that time that Mr Pepler 
and other staff members faced the ultimatum of signing a 
document which would significantly alter their work 
practices and entrench the spectre of what in Mr Pepler's 
view was the performance of duties in the rail operation 
by unqualified or untrained staff members. In the light 
of these circumstances I do not believe that Mr Pepler's 
actions were such as to be characterised as gross 
misconduct which struck at the heart of his contract of 
employment and which justified summary dismissal. The 
same conclusion is reached if I confine my examination 
of the issues to viewing Mr Pepler's behaviour on 4 
September in isolation from events at that time and 
which involved the workforce generally and staff 
members in particular. 

While I am satisfied that Mr Pepler was unfairly 
dismissed, I am not convinced that reinstatement is the 
appropriate course. Having had the opportunity to listen 
to Mr Pepler and members of management in Rail 
Operations I consider that it would be difficult to re- 
establish the trust fundamental to the working relation- 
ship necessary for both parties. The prospect of the 

finding of an irretrievable breakdown in the relationship 
between Mr Pepler and the respondent Company was not 
addressed at the hearing. 

I find Mr Pepler was unfairly dismissed and request 
the parties to address the Commission on the issue of 
compensation in the light of my determination of an 
irretrievable breakdown in the working relationship. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR610(A) of 1986. 

Between the Association of Draughting Supervisory 
and Technical Employees of Western Australia, 
Claimant and Robe River Iron Associates, 
Responent. 

Before Mr Commissioner W.S. Coleman. 
The 6th day of February 1987. 

Mr P. Nisbet (of Counsel) on behalf of the Claimant. 
Mr H. Dixon (of Counsel) on behalf of the 

Respondent. 

Supplementary Reasons for Decision. 
THE COMMISSIONER: I have been assisted in my 
deliberations of the issue of compensation by detailed 
submissions of Counsel (Mr Nisbet for the claimant and 
Mr Dixon for the respondent). 

In discharging discretionary judgment with respect to 
the amount of compensation according to equity, good 
conscience and the substantial merits of the matter, I am 
mindful of the considerations set out by the Full Bench in 
the Tak Lau Kwa Case (64 WAIG 858). 

At the time of his dismissal Mr Pepler was 49 years of 
age and it is submitted that the skills he has developed 
over the last decade relate to train control operations 
under a system somewhat unique in the mining industry. 
The chances of regaining other employment in this field 
are claimed to be remote in the light of his age and the 
nature of his particular experience gained in the Robe 
River railway operation. Indeed that problem has 
already been confronted by Mr Pepler on two previous 
occasions when in 1975 and again in 1978 he resigned 
from the Company for family reasons. At those times the 
opportunities for employment in other rail systems in the 
industry were non-existent and to Mr Pepler's knowledge 
of the three vacancies for train controller that have arisen 
with the Robe River joint venture since 1975, he has been 
the successful applicant on two occasions having gained 
re-employment in 1976 and 1981. 

Up until 3 September 1986, the date of Mr Pepler's 
dismissal, he had completed four years eight months 
service with the Company in what was his third period of 
employment. Mr Pepler assessed his future with the 
Company prior to the current managements takeover as 
being "pretty well assured until retirement due to the 
nature of the human relations philosophy . . ." 
(transcript page 122), and on the basis of policies 
outlined to staff when the takeover occurred he believed 
that this would continue. Mr Pepler established a' 
lifestyle around his employment as a train controller in 
Robe River Iron Associates working shifts and pursuing 
his interests in fishing and the community in which he 
resides at Point Samson. This contentment was 
dislocated by his dismissal. Mr Pepler now faces the 
prospect of having to vacate the private rental 
accommodation he has furnished and on which he has 
invested in home improvements in anticipation of 
permanent residence. Any prospect of employment as a 
train controller appears to be limited to the Pilbara and 
certainly not in the location in which he now resides. 

There can be no doubt that Mr Pepler was held in high 
regard as an employee by the former management of 
Robe River Iron Associates. The Company's 
performance review and plan for his development 
particularly in the computerisation of train traffic 
management attest to this. His prospect for promotion 
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appeared favourable, however it must be acknowledged 
that this would only have been on Mr Pepler's terms 
inasmuch as he was selective in the appointments he 
would accept, placing a higher premium on job satis- 
faction than advancement within the management 
heirachy. During his service with the Company Mr 
Pepler rejected opportunities to take up the positions of 
Assistant to the Manager of Rail Operations and as Chief 
Train Controller. I do not believe that the situation 
regarding Mr Pepler's prospects and of the Company's 
assessment of him as an employee changed during the 
time from when the new management took over to 
immediately prior to his dismissal. 

At the time of dismissal Mr Pepler was in receipt of a 
basic salary of $30 691 per annum. This amount, 
reviewed periodically, was supplemented by the payment 
of operations and shift allowances at 23 per cent and 15 
per cent of base salary respectively. As relief train 
controller Mr Pepler regularly worked overtime and as he 
resided in private accommodation as distinct from the 
Company's single persons quarters in Wickham, he was 
paid a living away allowance of $166 per fortnight. For 
the 12 month period to the end of August 1986 Mr 
Pepler's gross earnings totalled $56 652.48. From 18 
January 1982 Mr Pepler was a contributor to the 
Company's staff superannuation scheme. The general 
conditions under which Mr Pepler joined the Company 
in 1981 provides for a "lump sum retirement benefit at 
age 56-65 years of five times the average base salary (as at 
review date) over the last three years of service. If a 
member retires having passed the age of 60 and having 
served 10 consecutive years as member of the plan, such 
employee shall be entitled to an early retirement benefit 
on a reduced scale" (Exhibit 24). In another exhibit 
tendered by Mr Pepler he has calculated a prejected 
superannuation payout to age 56. It is stated that this 
calculation is in accordance with the scheme's guideline 
set down by the assurance company that manages the 
fund. Subject to a correction pointed out by the 
respondent, the applicant claims a payout calculated on 
the current base salary of $30 691 of a payment of 
$33 748 at age 56. Mr Pepler claims that he would be 
eligible for retirement under the superannuation scheme 
at age 57. From that time, payments under the scheme on 
retirement significantly increase. 

Other losses resulting from the dismissal include the 
entitlement to long service leave and a long service leave 
loading which are deemed to arise when the employee has 
completed five years continuous service (as at the date of 
dismissal, Mr Pepler's period of continuous service 
totalled four years eight months). Annual leave at six 
weeks per year with an additional loading of 20 per cent 
of the annual leave payment together with travel 
assistance were also provisions in the general conditions 
of service. 

In advocating compensation at the "highest level" Mr 
Nisbet of Counsel for the applicant states:— 

Here is a person who lived for his work, 50 years 
of age and a vocation for which he is singularly 
unsuited for transfer to other employers, who is now 
out on the streets. The likelihood of obtaining other 
types of reasonably remunerative employment 
where he lives is again remote . . . 

(Transcript p. 148.) 

And finally:— 
There is one thing which is of great importance 

and that is what it means to an employee to have a 
satisfying job, what it means to a person not just an 
employee of course, to have job satisfaction . . . 
Trite to say again really that its value is inestimable 
to a person, to their self esteem, to the way they 
regard themselves with others and to their worth to 
other employers. 

(Transcript p. 152.) 

It is to be noted that on termination of Mr Pepler's 
employment the Company made the following 
payments:— 

Hours Worked (including allowances) $ 621.04 
Annual Leave $2 416.90 
Payment for days worked in lieu 

of public holidays $ 580.77 
Leisure days off $ 290.38 
Travel Assistance $ 83.00 
Air fare $ 247.80 
Gross payment $4 239.89 

Gross Superannuation payout $8 510.36 

Mr Pepler's superannuation payout was calculated in 
accordance with the formula set down in the fund's 
guidelines as if his cessation of employment had been a 
resignation. 

Mr Dixon of Counsel, in responding to the applicant's 
submission on the issue of compensation stresses that 
"... despite the words used in some of the dicta in 
Commission proceedings, it would not be accurate, in 
effect to say that this assessment is at large . . ." 
(Transcript p. 156a) and that the Commission cannot 
"provide the employee with a 'life insurance policy' 
because his services have been terminated" (Transcript 
p. 156a). The respondent submits that the determination 
of compensation cannot be considered from the 
employee's point of view alone, the terms and conditions 
under which the parties agreed to regulate their 
employee/employer relationship should be taken into 
account. On this basis it is argued that the contractual 
requirement of four weeks' notice has relevance. The 
fact that Mr Pepler recieved a superannuation payout 
mitigates the level of compensation. 

Although it is acknowledged that a finding of unfair 
dismissal has been reached by the Commission, the 
employer argues that the irretrievable break-down in the 
relationship with Mr Pepler was not brought about 
unilaterally by management. Therefore it is submitted 
that the conduct of the applicant during the events which 
culminated in the dismiss^ should be taken into account. 
When this is done the respondent contends that there is 
"clearly an element of undesirable conduct" on the part 
of the applicant that weighs against his claim in the 
assessment of compensation. This conduct was a 
reaction to the new approach to management introduced 
by the controlling interest in the joint venture. It is 
argued that the Company should not be penalised in the 
determination of compensation because in effect the 
employee did not like the new policies. 

When considering what Mr Pepler may reasonably 
have expected in terms of continuity of employment, it is 
submitted that provision should be made for such 
variables as transfers to other positions within the 
Company, and for a reduction in overtime payments 
with a reorganisation of the operations. It is pointed out 
that Mr Pepler has on several occasions refused 
promotion. In doing so, he has to some extent, limited 
his employment potential, although it is noted that the 
prospects for appointment with other mining companies 
in the Pilbara is available as evidenced by a recent 
advertisement for a Train Controller. 

The Company disputes the submissions that 
experience as a Train Controller in the Robe River 
operation is so specialised so as to prejudice Mr Pepler's 
chances of similar employment in other areas of the 
industry, or rail operations generally which function on 
automatic signalling and centralised train control 
systems. As to the contention that Mr Pepler's chances 
of regaining employment in his chosen field are 
significantly reduced because of his age, the Company 
argues that the applicant has not discharged the onus of 
demonstrating that this is a fact. 

Finally it is submitted that it may be appropriate to 
give some consideration to the relief that the Commis- 
sion determined with respect to other staff members, 
who were in dispute with the Company at the time Mr 
Pepler's services were terminated. 
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I accept that at his age, Mr Pepler is going to 
experience difficulty in securing re-employment and that 
his prospects in the field of train control will to some 
degree be inhibited by the uniqueness of the system 
operated by Robe River Iron Associates. However, there 
are aspects of his service with the Company, particularly 
his experience in administration and computerisation of 
traffic management which enhance his potential for 
appointment in train control should the chance arise and 
in management generally. There is no doubt that to 
obtain employment at all comparable with the level of 
remuneration and with the entitlements which obtained 
with the respondent, Mr Pepler is going to have to 
relocate himself either in the north of this State or in 
other parts of Australia. The level of dislocation to his 
domestic life will not be inconsiderable. It is likely that 
Mr Pepler will have to be satisfied with a position 
somewhat lower in remuneration and lower in status 
within the corporate heirachy when an opportunity 
presents. 

Apart from the continuity of employment with the 
Company and the entitlements which attached thereto 
(annual leave, annual leave loading, travel assistance, 
living away allowance etc), the immediate loss to the 
applicant of long service leave and participation in the 
superannuation scheme weigh heavily in an assessment 
of losses. 

Of fundamental importance to the assessment of 
compensation in this case is the period for which Mr 
Pepler's employment might reasonably have been 
expected to continue with the Company. Under manage- 
ment policies which existed prior to 30 June 1986 it could 
be stated with a degree of certainty that he would remain 
with the Company until retirement. Indeed, one of the 
factors which enthused Mr Pepler when he was seeking 
the employment with the Company in 1981, was the style 
of management and "the human relations philosophy" 
that the Company then pursued and of which he wanted 
to be part. But the Company's position altered with the 
implementation of new policies in the period since the 
controlling interest in the joint venture took over 
management. Mr Pepler made his position quite clear 
immediately prior to his unfair dismissal. The relation- 
ship between him and the Company was at that time 
strained. The independence which has characterised Mr 
Pepler's service with the Company and indeed is demon- 
strated by his rejection of promotional opportunities 
came to the fore. He had resolved to take a course of 
action which was not compatible with the line that 
management had adopted. Whilst aspects of his 
behaviour were reasonable in the circumstances, it 
cannot be claimed that Mr Pepler's relationship with the 
Company was sufficiently stable to conclude that his 
employment would have continued until his retirement. 

If in looking at the period for which Mr Pepler could 
reasonably have been expected to continue in employ- 
ment, the situation is assessed in the absence of the unfair 
dismissal, then his position would have been comparable 
with that which confronted other members of staff that 
rejected the company's requirement to accept and 
acknowledge the change in the conditions of their 
employment. It is the relief that was ordered with respect 
to these employees that the respondent submits may be 
appropriate for consideration in the present case. 
However this suggestion discounts the significant 
difference between the position of those other members 
of staff and Mr Pepler. The determination of an 
irretrievable breakdown in the working relationship 
between Mr Pepler and the company, pre-empted the 
applicant's election to return to the company's work- 
force. This line of argument does not provide any further 
assistance in determining the period for which Mr Pepler 
may reasonably have been expected to continue in 
employment with the company and importantly it does 
not allow some limitation to be implied, as to the period 
for which compensation is to be assessed. 

In discharging my responsibilities under section 26 of 
the Act, I consider that for the purposes of determining 
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compensation, a salary rate of $30 691 per annum plus 
the relevant operations and shift allowances should be 
taken into account. Having regard for the losses suffered 
by Mr Pepler, as a result of the unfair dismissal, I order 
an amount of $48 000 be paid to him. This, in my view 
satisfies the test of adequacy and addresses the factors 
cited in this decision. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR610(A) of 1986. 

Between the Association of Draughting Supervisory and 
Technical Employees of Western Australia, 
Claimant and Robe River Iron Associates, 
Respondent. 

Order. 
HAVING heard Mr J. Beedham and later Mr P. Nisbet 
(of Counsel) on behalf of the claimant and Mr G. 
McKenzie and later Mr H. Dixon (of Counsel) on behalf 
of the respondent the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the respondent herein pay to Mr Alan Pepler 
the sum of $48 000 within 14 days of the date hereof. 

Dated at Perth this 18th day of February 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR215 of 1986. 

Between the Australasian Society of Engineers, 
Moulders and Foundry Workers, Industrial Union 
of Workers, WA Branch, Applicant and Hamersley 
Iron Pty Limited, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 6th day of April 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR838 of 1986. 

Between Australian Builders' Labourers' Federated 
Union of Workers (WA Branch), Applicant and 
Cooper and Oxley Construction Company Pty Ltd, 
Respondent. 

Before Mr Commissioner J.A. Negus. 
The 6th day of February 1987. 

Mr M. Keogh on behalf of the Applicant. 
Mr P. Davis on behalf of the Respondent. 
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Reasons for Decision. 
THE COMMISSIONER: This is a claim for site 
allowance by the Austalian Builders' Labourers' 
Federated Union of Workers, WA Branch in relation to 
a General Purpose building being constructed by Cooper 
and Oxley Construction Company on the Mt Lawley 
campus of the WA College of Advanced Education. 

The matter was not resolved at conference and was 
thus referred for hearing and determination by the 
Commission. I inspected the site on 2 February 1987 and 
later that day heard submissions from the parties. 

The building is of brick and steel construction erected 
in a somewhat unusual manner which has resulted in 
there being little or no overlap of trades working on the 
site. There are two storeys with a small plant room 
providing a partial third level. 

The building contract is valued at a total of $995 000 
which reduces to $630 000 if mechanical, electrical and 
furnishing services are deducted. 

Mr Keogh urged the Commission to place no great 
store on the "magical" figure of $1 million. He 
suggested that the accepted industry pattern was a more 
generalised concept requiring the Commission to be 
satisfied that the site under consideration was a major 
project. He drew my attention to apparently similar 
projects which had attracted the payment of site 
allowances. These were at Churchlands College in 
September 1986, Mt Lawley College in November 1985, 
Bunbury College in November 1985, Murdoch 
University in May 1986 and the WAIT School of Nursing 
in October 1986. 

He submitted that the major disabilities on this site 
were the sand underfoot and the restricted lay down 
areas which carried over into generally restricted 
workspaces. 

Mr Davis relied on the contract figures and precedent 
going back as far as the remarks of Alley J. in 1982 to 
submit that this claim should fail. The workforce on the 
project averages 20 with a peak of 22, he told us. There 
were no. complex features and no special factors. 
Amenities were close by for the workers and there was 
little congestion because the building occupied only 42 
per cent of the site and a large car park area was available 
on request and had indeed been used for lay down 
purposes. 

He drew attention to sites at Swanbourne Barracks 
and Kardinya Medical Centre which had not attracted 
allowances and he also stressed the difference in size 
between this project and those quoted by Mr Keogh. In 
Mr Davis' submission, any disabilities which might arise 
would be adequately dealt with under the appropriate 
Clauses e.g. 8 and 9 of the Building Trades 
(Construction) Award. 

My own observations and a considerationof the issues 
raised by both advocates lead me to the conclusion that 
this claim must fail, despite the fact that Mr Keogh 
reduced the quantum during the hearing from $1.50 to 60 
cents per hour. Perhaps if that approach had been 
adopted earlier the matter may have been settled by 
negotiation between the parties. On the material before 
me, there is insufficient evidence of disabilities of a type 
usually found on projects that draw site allowances that 
is complexity in design and construction methods and 
value and size of considerable significance. 

The claim is determined by an order for dismissal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR838 of 1986. 

Between Australian Builders' Labourers' Federated 
Union of Workers (WA Branch), Claimant and 
Cooper and Oxley Construction Company Pty Ltd, 
Respondent. 

Order. 
HAVING heard Mr M. Keogh on behalf of the Claimant 
and Mr P. Davis on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders:— 

That the Application be dismissed. 

Dated at Perth this 10th day of February 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR99 of 1987. 

Between Geo A. Esslemont, Claimant and the Australian 
Builders' Labourers' Federated Union of Workers, 
Western Australian Branch, Respondent. 

Order. 
HAVING heard Mr D. Kleemann and with him Mr C.H. 
Day on behalf of the claimant and Mr M. Keogh on 
behalf of the respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 Award 
No. 14 of 1978 as amended, employees who are 
employed by the Respondent on the CSIRO office 
extensions site, Floreat Park, Perth, shall be paid a 
site allowance of $1.00 per hour for each hour 
worked in lieu of payments for confined space, dirty 
work, fumes, wet underfoot and the handling of 
secondhand timber. 

This order shall take effect as from the 
commencement of work on the project and shall 
terminate on completion of the project. 

Dated at Perth this 3rd day of April 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR698 of 1986. 

Between the Australian Builders' Labourers' Federated 
Union of Workers — Western Australian Branch, 
Claimant and the Hon Minister for Works, 
Respondent. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 31st day of October 1986. 

Mr M. Keogh on behalf of the Claimant. 
Mr M. Beros on behalf of the Respondent. 

Reasons for Decision. 
(Given extemporaneously.) 

THE SENIOR COMMISSIONER: Gentlemen, having 
had the advantage this morning of an inspection of the 
Marangaroo Primary School site and having read the 
decisions of Mr Commissioner Coleman which have been 
tendered to the Commission, I am of the view that the 
site fits the building industry pattern for a site allowance. 
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The question really then becomes what the amount 
should be. I note that the two decisions of Mr 
Commissioner Coleman which are arbitrated fix an 
allowance for schools of 50 cents and that will be the 
amount fixed by this Commission. 

BEFORE THE WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR698 of 1986. 

Between the Australian Builders' Labourers' Federated 
Union of Workers — Western Australian Branch, 
Claimant and the Hon Minister for Works, 
Respondent. 

Order. 
HAVING heard Mr S. Billing on behalf of the claimant 
and Mr M. Beros on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 Award 
No. 14 of 1978 as amended, employees who are 
employed by the Respondent on Marangaroo 
Primary School Site shall be paid a site allowance of 
50 cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet underfoot and the handling of secondhand 
timber. 

This Order shall take effect as from commence- 
ment of work on the project and shall terminate on 
completion of the project. 

Dated at Perth this 31st day of October 1986. 

(Sgd.) G.G. HALL! WELL, 
[L.S.J Senior Commissioner. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 Notification of Industrial Dispute. 

The Australian Builders' Labourers' Federated Union 
of Workers — Western Australian Branch and 

Tilli Developments. 

No. CR6 of 1987. 

BUILDING TRADES (CONSTRUCTION) AW ARD 
1979 AWARD NO. 14 OF 1978. 

Construction Employees — Budding and 
Construction Industry. 

Before Senior Commissioner Halliwell at Perth. 
The 24th day of March 1987. 

Site allowance — outdoor work — confined space allow- 
ance — application refused. 

THE SENIOR COMMISSIONER: The matter referred 
for hearing and determination pursuant to section 44 of 
the Act is:— 

The claimant union claims a site allowance of 
$2.00 per hour for each hour worked, for its 
members employed by the Respondent on the Home 
Units, Burke Drive, Attadale site. 

The Respondent objects to and opposes this 
claim. 

When the matter came on for hearing the claim was by 
agreement amended to 80 cents per hour. Inspections 
were undertaken by the Commission of the building site 
in issue and later that day the parties put their submission 
and evidence to the Commission. 

The major issue raised by the Respondent in opposing 
the claim is that housing and residential developments do 
not fit the site allowance pattern as decided by the 
Australian Conciliation and Arbitration Commission. 
This was shown by the decisions reported in Prints 
P2443, P2493, P2623, P2740, F2818, G3390, G5534, 
G6431, G5901. Further, reliance was placed on a decision 
of Conciliation Commissioner Varnum of the New South 
Wales Industrial Commissioner (unreported No. 749 of 
1986 8/9/86) as to the assessment of disabilities for site 
allowance purposes. 

The Claimant submitted that the effect of the decision 
of a Full Bench of this Commission on appeal 
(unreported matter No. 1084 of 1986 decision dated 19 
December 1986) made it unnecessary to consider whether 
or not the project was appropriate for a site allowance 
but simply an assessment of the level of disabilities on 
that site. This submission was based upon the remarks of 
His Honour the President at pp. 7/8 of the roneod 
decision:— 

It is not necessary, for the determination of this 
appeal, to deal with the second ground of appeal but 
I indicate that I would not be prepared to hold that 
the conditions under which work was being 
performed on the building site in question did not 
fall within the relevant principles merely because it 
involved the construction of residential as distinct 
from other premises. It seems obvious that the 
purpose for which a building is being erected cannot 
by itself be relevant in deciding whether a site 
allowance should be paid. 

The Commission is unable to accept this submission as 
the appeal was decided on another ground and the 
remarks made are therefore obiter. Of more importance 
is the "Sapri" decision (Print F1957) of a Full Bench of 
the Australian Conciliation and Arbitration Commission 
wherein it is stated inter alia:— 

We see the existing arrangements as they were 
operating on 23 December last continuing to apply, 
subject to the following: 

(i) In relation to a claim for a new site 
allowance the first issue to be decided is 
whether the site is one for vshich an allow- 
ance is appropriate. As the unions 
acknowledged, not all projects attract an 
allowance. The test is whether at 23 
December 1982 the site would have 
attracted such an allowance. It would be 
quite contrary to the intention of the wage 
pause to grant a site allowance for areas or 
circumstances where one would not have 
customarily applied or in any other way to 
create a precedent for the extension of site 
allowances beyond the areas or circum- 
stances to which they have previously 
applied. 

(ii) As to the quantum of any allowance, this 
should be assessed on the same basis as 
immediately prior to 23 December and 
therefore the level should not exceed what 
would have been appropriate at that date 
for the circumstances on the site. 

(iii) Fixation of a new site allowance should 
have no regard to other site allowances, 
even in the immediate area, which have not 
been assessed by the Commission or where 
the Commission is not satisfied that the 
amount agreed between the parties is 
appropriate. 

(iv) The foregoing applies to all claims for site 
allowances made before 23 December 1982 
and not determined at that date as well as 
new claims after that date. 
(Emphasis added.) 
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On 17 May 1982 Mr Justice Alley issued the Building 
Industry — Report of Conference in which he stated as 
follows:— 

1. The Commission should refuse to handle any 
claim for a site allowance if bans are in existence on 
the Site. 

2. If the employer totally rejects the claim the 
Commission determines: (a) if the site is one in 
respect of which an allowance should be paid, and if 
so (b) the appropriate amount to be paid. In deter- 
mining (a) above regard should be had to the 
expressed intention not to widen the existing pattern 
of jobs of a medium to large nature in metropolitan 
areas and major projects in country areas. 

3. If the employer agrees that some site 
allowance should be payable it is quite proper for 
the unions and the employer to confer and to agree 
as to the amount. 

However the Commission retains the discretion to 
disapprove any agreement, and if thought fit to 
grant a different amount, or no allowance at all. In 
ordinary circumstances an agreed amount properly 
assessed would be likely to be accepted by the 
Commission. 
(Emphasis Mine.) 

These arrangements were approved in the "Sapri" 
decision cited earlier herein. Simply stated it is these 
procedures which the Commission has followed in deter- 
mining claims for new site allowances in this State. It is 
only this procedure which has been approved by a Full 
Bench of the Australian Commission as being within the 
wage fixation principles of that Commission and the 
Commission in Court Session here has endorsed and 
followed those wage fixation principles (66 WAIG 1139). 
It follows that to dispense with the first of those pro- 
cedures viz does the project fit the site allowance pattern, 
is to depart from the only approved method under the 
wage fixation principles of determining new site 
allowances by this Commission. 

I turn now to consider the respondents initial 
submission that this site does not fit the pattern for the 
fixation of a site allowance. 

In a decision of 29 July 1983 (Print F2740) Mr 
Commissioner Merriman stated:— 

In considering the submissions, I have decided 
that this site does not justify the establishment of a 
site allowance as the nature of the project, the 
conditions witnessed on site and the work being 
performed does not in my view qualify the 
particular project for inclusion in the pattern of sites 
wherein site allowances have been awarded by this 
Commission. 

I have firmly held the view that the cottage type 
industry and related housing projects, excluding 
multi-storey developments, have been excluded by 
the parties and the Commission from site 
allowances. For the parties to claim site allowances 
on such projects is extending the site allowance 
concept and is in breach of the package, and 
further, is in breach of the National Wage decision 
of 23 December 1982(1) and the Full Bench decision 
on allowances of 25 February 1983(2). 

Mr Commissioner Coleman (Print F2818) said:— 
Having now considered the issues put to me in the 

proceedings and having had the benefit of an 
inspection of the site, I have come to the conclusion 
that the claim does not meet the specifications of the 
pattern guidelines, in that its type and nature and 
conditions are not comparable to buildings where 
site allowances have been awarded. 

The weight of evidence clearly shows that a 
number of buildings of similar structure and type 
designed for residential occupation have been 
refused a site allowance on the grounds that they did 
not comply with the established pattern. 
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Again as recently as 13 October 1986 Mr 
Commissioner Coleman (Print G5534) expressed the 
view that:— 

I have now considered the issues of this claim and 
I have decided that the type of project, that of the 
construction of housing units, does not qualify 
under the site allowance provision of the award to be 
considered for an allowance. 

It is very clear from the practices in the building 
construction industry, since site allowance 
provisions were inserted in the building industry 
awards, that residential/cottage type construction 
activity does not come within the pattern for site 
allowances to be considered. 

The numerous decisions of the Commission over 
the years since the site allowance provisions have 
operated, clearly show that such projects like the 
Fremantle one, do not fall within the defined 
patterns. Those decisions have been influenced and 
guided by the building industry conference of April 
1982, and the "Sapri" full bench decision of 
February 1983 (Print No. F1957) 

The Commission in the light of the decided cases cited, 
having inspected the site in issue and considered all the 
material put forward concludes that the building of 
home units at Burke Drive, Attadale is not a building site 
which fits the pattern for the awarding of a site 
allowance. Additionally, the level of disabilities 
encountered is not such as to warrant a site allowance as 
the award provisions adequately cater for them. 

The application is therefore refused. 

Mr S. Billing appeared on behalf of the Claimant. 
Mr M. Maslij appeared on behalf of the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR6 of 1987. 

Between the Austrahan Builders' Labourers' Federated 
Union of Workers — Western Australian Branch, 
Claimant and Tilli Developments, Respondent. 

Order. 
HAVING heard Mr S. Billing on behalf of the claimant 
and Mr M. Maslij on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application is refused. 

Dated at Perth this 24th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR64 of 1987. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Claimant and Concrete Constructions (WA) Pty 
Limited, Respondent. 

Before Mr Commissioner W.S. Coleman. 
The 12th day of March 1987. 

Mr S. Billing on behalf of the Claimant. 
Mr M. McLean on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is a claim by the Building 
Trades Association of Unions of Western Australia 
(Association of Workers) for the payment of a site 
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allowance of $1.70 per hour for workers engaged on the 
project being undertaken by Concrete Constructions 
(WA) Pty Ltd at the City Railway Station redevelopment 
site between Wellington Street and Roe Street, Perth. 

Although it is common ground that the project comes 
within the pattern of constructions warranting payment 
of a site allowance as disabilities are experienced are in 
excess of those accommodated in the Award, the Master 
BuOders' Association of Western Australia (Union of 
Employers) Perth opposes the amount claimed and 
submits the appropriate level for the allowance is $1.20 
per hour. 

The project, valued at $19 000 000 in total is for the 
construction of a multi-storey car park complex 
incorporating community services facilities and retail 
and commercial business accommodation. Concrete 
Constructions (WA) Pty Ltd took control of the site on 1 
December 1986 and the project is set down for 
completion on 7 July 1988. 

Construction straddles the east-west bound railway 
lines, west of the Beaufort Street Bridge and links with 
redevelopment of Forrest Place and the Art Gallery- 
State Library Complex north of Roe Street. Inspections 
were undertaken on 7 March at which time the concourse 
construction was in progress. A model of the project was 
available. This enabled an appreciation to be gained of 
the complex and its relationship with other developments 
in the area. 

Mr Billing of the BTA detailed the working conditions 
associated with the site and which warrant payment of an 
allowance over and above the provisions in the Award. 
In the main these conditions are related to the particular 
nature of the site, being located in a railway station. 
Working at railway line level on footings for the 
concourse the employees are subjected to additional 
distress from heat as air movement is limited by the' 'hole 
effect" of the worksite which is below the Wellington 
Street and Roe Street levels. Fumes from diesel loco- 
motives add to this discomfort. Access to work areas 
between the tracks is limited to public overways in some 
instances and through maze fencing under the control of 
a Westrail flagman designated to work on the site. An 
alertness to safety requirements associated with rail 
traffic is specifically recognised and Concrete Construc- 
tions (WA) Pty Ltd conducts induction seminars for all 
employees working on the project. The completion of 
the first segment of the concourse will mitigate the 
problems associated with access to work areas divided by 
railway tracks. Work on the project above street levels is 
exposed to dust blowing across the site while the 
demolition of Boans store in Wellington Street is in 
progress. An incremental launch technique which is 
typical of bridge construction is being used for building 
the concourse level. Conventional framework operations 
have been replaced by an automated system. Stripping 
and erection activities are done by hydraulics so that the 
normal labouring and carpentering function of handling 
heavy shutters and working in cramped and confined 
conditions has been replaced by a mechanical operation. 
Each launch bed engaged in the construction of the 
concourse level is manned by two carpenters and two 
labourers. The majority of the workforce will be 
employed on the carpark complex which will be a 
conventional table-type construction. During the 
construction of the concourse level preparation of the 
concrete surface involves "green cutting". Spillage of 
water and concrete fragments can cause discomfort for 
workers in the immediate location. 

I am satisfied the disabilities associated with the 
project in the initial stages and those which will persist 
for the duration of the construction, warrant considera- 
tion for the payment of a site allowance within the 
pattern established for this type of building and the 
locality of the site. 

In determining the quantum I am mindful of the need 
for consistency, having regard to the particular nature of 

the project and the characteristics of other developments 
within the immediately proximity to this site and the 
general locality. 

In the course of the hearing the parties referred to the 
site allowances applying at the Forrest Place 
redevelopment site ($1.70 per hour, John Holland 
Construction Pty Ltd matter 3 of 1987) and the Perth 
Technical College site ($1.40 per hour, Leighton 
Contractors Pty Ltd, matter CR921 of 1986). I have 
perused the transcript of hearings before this 
Commission. The amount of $1.70 per hour was agreed 
to by the parties but was opposed by interveners at the 
hearing. That site allowance was ratified by the 
Commission but is now the subject of appeal from the 
Master Builders Association. The site allowance of $1.40 
was determined by the Commission. It is noted that the 
project for the redevelopment of Boans Department 
Store site was the subject of an agreement between the 
parties and has not been the subject of scrutiny by this 
Commission or the Federal Body. 

The level of general disabilities associated with duties 
performed on all sites in the locality of this complex is 
discernible. These are caused by factors including site 
access, construction levels, windflows within a built-up 
area and soil conditions. However the particular 
characteristics of each project demand an assessment of 
conditions under which duties are performed in order 
that employees receive equitable treatment. The 
consistent approach which is encumbent upon the 
Commission to follow is to be achieved by identifying 
comparable levels of disability and determining the 
quantum for an allowance within the framework of 
amounts applying with respect to that type of building in 
similar sites within the same locality. 

The combination of general disabilities being 
experienced in the area which extends from Forrest Place 
to north of Roe Street, and the particular disabilities of 
site location at the City Railway Station warrants 
payment of a site allowance at the rate of $ 1.40 per hour. 
An Order will issue in these terms. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR64 of 1987. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Claimant and Concrete Constructions (WA) Pty 
Limited, Respondent. 

Order. 
HAVING heard Mr S. Billing on behalf of the claimant 
and Mr M. McLean on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978 as amended, employees who are employed by 
the Respondent on the City Railway Station, 
Redevelopment Site, Roe Street, Perth shall be paid 
a site allowance of $1.40 per hour for each hour 
worked in lieu of payments for confined space, dirty 
work, fumes, wet underfoot and the handling of 
secondhand timber; and further that the provisions 
of the Western Australian Disputes Settling 
Procedure Protective Clothing and Footwear 
Agreement shall apply. 

This Order shall take effect as from the 1st day of 
December 1986 and shall terminate on the 
completion of the project. 

Dated at Perth this 19th day of March 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR885 of 1986. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Claimant and F. Giamo, Respondent. 

No. CR923 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Claimant and 
Ragno Electrics, Respondent. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 28th day of January 1987. 

Mr S.M. Billing and Mr K. Richards on behalf of the 
Claimants. 

Mr T. Dobson and Mr M.R. Crofts on behalf of the 
Respondents. 

Reasons for Decision. 
(Given extemporaneously.) 

SENIOR COMMISSIONER: I have had the advantage 
of an inspection of the site and a consideration of a 
number of decisions of Mr Commissioner Coleman of 
the Australian Commission. Of those decisions, I not in 
Print G2928 where he was dealing with a three-storey 
bank job, he says and I quote: 

I have decided that the site situated on a restricted 
block of land and to a degree cluttered with 
materials and equipment falls within the building 
industry pattern and a moderate allowance should 
be awarded. 

He also comments in the same decision this: 
The site has restricted lay-down areas and appears 

to be poorly organised with gear and materials 
spread about. 

The site I saw does not fit that description and, in fact, 
the Prints G5535 and F5536 comment specifically on 
"the size of the building, the value of the contract and 
the type and nature of construction taking place, the 
apparent lack of disabilities on the job at this stage, do 
not support the need for a site allowance" and in Print 
G5536 Mr Commissioner Coleman said this: 

I find that the claims must fail for want of 
evidence of disabilities of the type usually found on 
projects that draw site allowances, namely major 
building projects, complex in design and 
construction methods and of value and size of some 
significance. 

Applying that, I am of the view that the claim does not 
fit the pattern and that a site allowance is not warranted. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR923 of 1986. 

Between the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth, 
Claimant and Ragno Electrics, Respondent. 

Order. 
HAVING heard Mr K. Richards on behalf of the 
claimant and Mr M.R. Crofts on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

Dated at Perth this 2nd day of February 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR885 of 1986. 

Between BuUding Trades Association of Unions of 
Western Australia (Association of Workers), 
Claimant and F. Giamo, Respondent. 

Order. 
HAVING heard Mr S.M. Billing on behalf of the 
claimant and Mr T. Dobson on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 2nd day of February 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR921 of 1986. 

Between Budding Trades Association of Unions of 
Western Australia (Association of Workers), 
Claimant and Leightons Contractors Pty Limited, 
Respondent. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 22nd day of January 1987. 

Mr M. Keogh on behalf of the Claimant. 
Mr P.R. Davis on behalf of the Respondent. 

Reasons for Decision. 
(Given Extemporaneously.) 

THE SENIOR COMMISSIONER: It is plain that the 
site concerned fits the building industry pattern for a site 
allowance which was determined back in 1983 as $1.00 
per hour. The present project as I understand it from the 
submissions and having seen it myself this morning on 
inspections has limited access to the site, construction is 
next to occupied buildings and therefore extra care is 
needed by the employees. The lay-down areas will be 
restricted. There is currently demolition taking place and 
major earthworks with dirty soil which will create dust 
problems for the employees. For those reasons I fix the 
allowance at $1.40. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR921 of 1986. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Claimant and Leightons Contractors Pty Limited, 
Respondent. 

Order. 
HAVING heard Mr M. Keogh on behalf of the claimant 
and Mr P.R. Davis on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 Award 
No. 14 of 1978 as amended, employees who are 
employed by the Respondent on the Perth Technical 
College Site shah be paid a site allowance of $1.40 
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per hour for each hour worked in lieu of payments 
for confined space, dirty work, fumes, wet under 
foot and the handling of secondhand timber. 

This Order shall take effect as from the 19th day 
of January 1987 and shall terminate on completion 
of the project. 

Dated at Perth this 17th day of February 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR28 of 1987. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Claimant and 
Hamersley Iron Pty Limited, Respondent. 

Before Mr Commissioner W.S. Coleman. 
The 10th day of February 1987. 

Mr B. Krygsman appeared on behalf of the Claimant. 
Mr A. Cameron appeared on behalf of the 

Respondent. 

Reasons for Decision. 
THE COMMISSIONER: On 23 January the services of 
Mr J. Mills, an Industrial Electrician, were terminated by 
Hamersley Iron Pty Limited. The advice to Mr Mills 
informing him of the Company's action states "gross 
misconduct" as the reason for the dismissal. However, 
Mr Mills was not summarily dismissed but was paid an 
amount equal to one week's wage in lieu of notice. The 
Company's action followed Mr Mills' alleged 
disobeyance of a lawful instruction in refusing to 
perform the duties requested by his Supervisor. The 
applicant union claims that the termination of Mr Mills is 
unfair and seeks an order from the Commission directing 
the employer to reinstate Mr Mills without loss of entitle- 
ments or earnings. 

On Thursday 22 January, Mr Mills was requested to 
work overtime to 7.00 p.m. to repair the No. 2 boiler at 
the Dampier Power Station. At approximately 6.45 p.m. 
he reported to his Supervisor that he was unable to 
isolate the fault. Next morning he was directed to 
complete the job. From the discussion that ensued, Mr 
Mills understood that he was required to check all facets 
of the boiler ignition system from field equipment to 
power supplies and the logic control systems to output. 
At that time Mr Mills expressed the view that the use of 
probes on the logic control system was outside the area of 
his duties as an Industrial Electrician and specific to the 
responsibilities of an Electrician — Special Class. On this 
basis he refused to undertake the duties as directed, but 
volunteered to double check all systems in a manner 
which he had undertaken the previous evening. This was 
unacceptable to the Supervisor and the request for Mr 
Mills to undertake the duties of repairing the No. 2 boiler 
burner mechanism "from start to finish" was repeated. 
Mr Mills requested "a couple of minutes" to think about 
the matter then re-affirmed his rejection of the Super- 
visor's request. At 7.50 a.m. Mr Mills' pay was stopped. 
He proceeded to a meeting with ETU members at the 
Power House and' contacted the acting convenor of the 
Electrical Trades Union, Mr Belnaves. At 9.30 a.m. that 
morning Mr Mills was advised that payment of wages to 
him had recommenced pending a meeting with the 
Company pursuant to an enquiry being conducted in 
accordance with the Industrial Relations Procedures set 
down by management. At that enquiry the circumstances 
which led to Mr Mills refusing to obey the Supervisor's 
instructions were canvassed and in the absence of Mr 
Mills' agreement to perform the duties as requested or to 

undertake those duties under direct supervision, he was 
advised by the Manager, Power Generation, that a report 
would be made to the Divisional Manager for the 
termination of his services. That recommendation was 
subsequently accepted and acted upon by the General 
Manager, Power Generation and Distribution. It was Mr 
Mills' repeated refusal on 23 January to undertake duties 
which were to involve fault finding within the logic 
control cards of the boilers burner system that 
precipitated and ultimately resulted in, his dismissal. 

In support of its submission that Mr Mills was unfairly 
dismissed the union claims:— 

(1) that the duties requested of Mr Mills were 
outside those of his classification as an Industrial 
Electrician, 

(2) that the duties of fault finding within the logic 
control system are recognised as those of an 
Electrician — Special Class, 

(3) that in refusing to undertake such duties Mr 
Mills was not acting as an individual as such but was 
complying with a "collective position" adopted by 
members of the ETU at the Dampier Power House 
on a refusal of Electricians to perform the duties of 
an Electrician — Special Class, 

(4) that the Company was aware that there was a 
disagreement with the ETU over the scope of duties 
of Industrial Electricians and Electricians — Special 
Class and that this issue not only involved the 
Dampier Power House but existed at all sites; and 

(5) that Mr Mills should not have been subjected 
to an enquiry and subsequently to the termination of 
his employment for his adherence to the "collective 
position" pursued by the ETU members employed 
with the Company. 

In its case the applicant union endeavoured to show 
that from the time Mr Mills was confronted with the job 
of repairing the boiler burner equipment, he had 
anticipated the request to perform duties on the logic 
control system and had acted in conformity with the 
"collective position" of the ETU and only after 
consultation with the union and the members directly 
affected, i.e. Electricians at the Dampier Power House. 

On the evening of 22 January in the bus on the way 
home after working overtime, he had discussed the 
matter with the other Electricians present and had gained 
their agreement that such duties as would involve the use 
of the electronic probe were understood to be outside the 
scope of their duties other than for the Electrician — 
Special Class. When Mr Mills was stood down from duty 
at 7.50 a.m. on Friday 23 January, he met with the other 
Electricians at the Power House to inform them of the 
situation. At that time the understanding which had been 
reached on the bus the previous evening was re-affirmed. 
At the enquiry conducted by the Company, Mr Mills 
claims that the reason for not undertaking the duties was 
explained and that this position had been formulated on 
a vote of the ETU members. Again in the context of the 
enquiry, an adjournment was sought by Mr Mills to 
again report to ETU members at the Power House when 
the consequences of his continued refusal had been 
stated by the Manager, Power Generation. That 
consultation did not eventuate but the acting convenor 
and Mr Mills were in no doubt of the continuing support 
for his position of refusing to undertake the duties 
considered by ETU members to be those of an 
Electrician — Special Class. Furthermore it is claimed 
that over a considerable period there has been discussion 
with the Company on a range of issues involving the 
Electricians at the Dampier Power House amongst which 
the duties of an Electrician — Special Class were raised 
and that the issue was not satisfactorily resolved other 
than by what the members assumed to have been the 
Company's agreement by limiting certain duties 
including those associated with fault diagnoses within the 
logic control system to the Electrician — Special Class. 

To summarise the applicant union's position, it is 
claimed that the Company acted harshly in terminating 
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the services of Mr Mills when there existed a dispute 
concerning the duties which he was being directed to 
perform. 

For the Company's part, it submits that the duties 
requested of Mr MiOs were those within the scope of his 
trade and that this employee has in the past performed 
these duties in a competent and safe manner. In disobey- 
ing the lawful instructions of his Supervisor, Mr Mills 
repudiated his contract of service. There was not a 
"collective position" to which Mr Mills was adhering 
with respect to his refusal to perform the duties involving 
the use of the electronic probe, nor was there in existence 
a dispute between the Company and the ETU over the 
duties of the Electrician — Special Class. It is claimed 
that Mr Mills in adopting the stance to disobey the 
instructions of the Supervisor was engaging in a "frolic 
of his own". At no time immediately prior to the 
enquiry, during the enquiry or subsequent to the enquiry, 
was the Company informed of a collective position of the 
union. 

The Company acknowledges that its "normal 
performance is not to penalise an individual due to his 
acting in compliance with a collective position" 
(transcript p. 59). Indeed in evidence the Manager, 
Power Generation confirmed that if in the course of the 
enquiry it had become apparent to him that Mr Mills was 
in that position, the enquiry would have been adjourned 
and further advice would have been sought. However, 
the Company submits that the refusal by Mr Mills to 
perform the duties as directed on 23 January was in fact 
making good a position of which he had previously 
served notice on the Company in a written grievance in 
May 1986, i.e. that as Mr Mills considered that duties as 
specified by him were above the skills of Industrial 
Electrician, he would only work on equipment for which 
he was qualified and within the scope of his contract of 
employment. Mr Mills was an unsuccessful candidate for 
a position of Electrician — Special Class at the time his 
grievance was committed to writing and served on the 
Company. The objects of the Industrial Relations 
Procedures adopted by the Company are to "promote, 
protect and recognise the mutual interests of employees, 
Supervisors and the Company, ... to treat employees 
fairly and equitably and ... to promptly settle any 
differences or disagreement which may arise within the 
work section". The procedures provide an avenue for 
individuals to take up matters of concern to them and is 
part of management's approach to ensure "an Operation 
which is productive, effective and above all sensible and 
mature". (Supervisors Industrial Relations Procedures, 
Power Generation and Distribution, Hamersley Iron Pty 
Limited 1 October 1985.) 

In reviewing propositions of law the Company 
emphasised the central idea of employment relationship, 
i.e. the employees duty of obedience, I was referred to 
the following paragraph in "The Law of Employment'' 
Macken, McCarry and Sappideen 2nd edition 1984:— 

Perhaps the most important general obligation 
resting on an employee pursuant to his obligation to 
render faithful service is the obligation to obey all 
lawful commands given to him by his master. 
Commands by a master to perform illegal acts, and 
it is usually said, unreasonable commands, need not 
be obeyed. A refusal to obey such commands does 
not amount to a breach of fidelity. But there is some 
doubt whether an otherwise lawful command must 
also be reasonable, and, in any event, what is 
reasonable in any given circumstances will depend 
upon the particular employment. An employee is 
not obliged to carry out directions given by a master 
beyond the scope of his employment. If he has 
warranted to have only the skill of a labourer he 
cannot be expected to carry out directions requiring 
the performance of a tradesman's skill. A servant is 
not obliged to carry our orders at risk to his life or 
his safety. Any direction of an employer that cannot 
reasonably be carried out will not be a reasonable 
direction. Where an employee does refuse to obey a 

lawful direction of an employer and the refusal is 
wilful and continues, in the sense that it is not a mere 
isolated act, such a refusal amounts to a repudiation 
of the contract and could entitle the employer to 
terminate it (Page 71). 

The respondent submits that there are legal principles 
involved in a termination of employment and to the 
extent that these principles must be applied, the 
Commission's discretion is therefore not unfetted. 
Although it is submitted that on the facts of the instant 
case it may be open for the Commission to find that Mr 
Mills has reputiated his contract, it is not a case of 
summary dismissal. 

Mr Cameron for the respondent Company states:— 
The relevance of cases of summary dismissal is 

that the onus then rests on the Company. It is much 
more difficult in that circumstance for the Company 
to say, "my position must remain unaltered. The 
Commission must refrain from interfering". It is 
much easier to assert that proposition when the onus 
of proof fairly and squarely rests upon the union 
and the employer is simply exercising his award 
entitlements. 

(Transcript p. 73.) 
It is the employer's right to terminate the services of an 

employee, but to the extent that it can be shown that in 
all the circumstances the employer exercised the right 
unfairly, the Commission will interfere and effect 
reinstatement of the employee so dismissed. However, as 
was stated by Kelly C. as he then was in the Wongan Hills 
Hospital Case (59 WAIG 11 at 12) "... if the employee 
so conducts himself that in all the circumstances, his 
conduct can be seen as inconsistent with his obligations 
as an employee, he will have great difficulty in satisfying 
the Commission that it should interfere on his behalf". 
This is the aspect of the present case on which the 
respondent relies in answering the union's submission. 

In considering all of the circumstances of this matter, 
it is necessary to examine the industrial environment in 
which Mr Mills' action took place. For at least the past 12 
months the ETU and in particular Electricians at the 
Dampier Power House have pressed a series of claims 
relating to technological change, reclassification claims, 
and a five tier classification structure. A joint 
communique has issued from the ETU and the Company 
indicating that no industrial action would ensue while 
discussions were taking place. Through a period of 
approximately 10 weeks prior to the most recent 
appointment of a tradesperson to the classification of an 
Electrician — Special Class, even or eight months ago, 
the Company was subjected to-pressure from Electricians 
with respect to the filling of that vacancy. From the 
Electricians' point of view and that of their union, the 
concern about the appointment of an Electrician — 
Special Class involved the performance of duties which 
Electricians considered of a higher level of responsibility 
without recognition. This was a facet of the dissatisfac- 
tion which accompanied the range of claims being 
pressed at the time. It is clear that the appointment of an 
Electrician — Special Class, was necessary from the 
union's point of view to establish some upper limit as to 
duties which would be performed by Electricians 
claiming higher levels of remuneration as a result of 
technological change. At an individual level the appoint- 
ment of someone other than Mr Mills thwarted the 
employee's ambitions for promotion within the 
Company. The written grievance expressed as an 
ultimatum to the Company reflects Mr Mills' indignation 
and pique at being passed over. The matter became a 
management problem and as the Manager, Power 
Generation, recognised the manner in which Mr Mills 
grievance required handling involved more than just a 
terse response from his Supervisor that:— 

You will be required to work within your 
competence and in accordance with your contract of 
employment. I do not agree with your interpretation 
of Electrician — Special Class duties. Each job will 
be treated on its merits. 

53991—8 
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Here was an employee who at that time had spent 
approximately seven years with the Company and on the 
Manager's assessment was "a very willing worker" but 
who experienced "periods of lows and downs". In 1985 
Mr Mills had embarked upon a course of study to obtain 
a certificate in electro-technology, a qualification which 
satisfies the requirement of the possession of a "pre- 
scribed post trade course in industrial electronics" 
required for appointment as an Electrician — Special 
Class. 

In the period since the most recent appointment of an 
Electrician — Special Class and from when Mr Mills 
lodged his grievance with the Company, an uneasy truce 
seems to have evolved without any clear understanding 
by the parties as to whether fundamental issues have been 
settled. For the Company's part the appointment of the 
Electrician — Special Class relieved the pressure which 
had been applied by the union for the filling of that 
vacancy. It appears that the Company did not associate 
that pressure with the union's thrust to achieve a 
restructuring of the wage rates for tradesmen of a lower 
classification. The ETU may have seen the appointment 
as establishing a limit below which the restructured wage 
rates and increases in responsibilities attributable to 
technological change, could be measured. For Mr Mills, 
the appointment meant grudging acceptance that he was 
not going to be considered for a position of Electrician — 
Special Class until such time as he attained the prescribed 
post trade qualification. But it could not be claimed that 
the grievance lodged by him in May 1986 had been 
satisfactorily addressed. The absence on leave in January 
1987 of the tradesperson appointed to the position of 
Electrician — Special Class ignited the dissatisfaction 
harboured by Mr Mills when he was called upon to 
perform the duties within what the Company saw as the 
scope of his competence and according to his contract of 
employment. The situation seems to have been in line 
with the Supervisor's response to the grievance in May 
1986, that each job would be looked at "on its merits". 
However, the Company elected to pursue the matter 
under those provisions of the Industrial Relations 
Procedures relating to the discipline of employees rather 
than to consider the issue within the context of a 
grievance which to the Company's knowledge had not 
been satisfactorily resolved in May 1986. In trying to 
understand the defiant stance taken by Mr Mills at the 
enquiry conducted by the Company, the Manager related 
it back to the grievance and to "other indications — 
heresay, you might say ..." (transcript p. 89). That 
heresay was unsolicited discussions which took place 
between members of management and Electricians being 
members of the ETU and employed at the Dampier 
Power House. The attitude held by the Manager at the 
enquiry served to isolate Mr Mills in his stance. Indeed, 
when the request which was initiated by Mr Mills at the 
enquiry was made to meet with other Electricians when 
the termination of his employment was the probable 
outcome, I believe the Manager engaged in brinksman- 
ship in questioning whether the workers would support 
him. Unfortunately for Mr Mills the union representative 
responded to this taunt in a manner which did little to 
assist him. But it must be noted, that the inability of the 
union to effectively represent Mr Mills does not render as 
unfair the Company's action in terminating his services. 
However, the course adopted by the Company in 
channeling an unresolved grievance into a disciplinary 
matter left Mr Mills in a "no win" situation. By reliance 
on the grievance as evidence of Mr Mills' attitude and by 
formulating a position on the gratuitous comments of 
other workers not directly involved in the issue, the 
Company set a course which could only lead to 
confrontation between the right to direct an employee to 
perform his duties and thereby fulfil his duty of 
obedience and the individuals need to identify with the 
enterprise in which he perceives his future and the way in 
which he can achieve the degree of job satisfaction which 
will benefit himself and the Company. Whilst it may 
have been expedient to deal with the issues which erupted 
with Mr Mills' refusal to perform duties associated with 
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fault finding on the No. 2 boiler and which led to a 
showdown between him and management, in the context 
of a disciplinary procedure, I do not consider that it was 
sensible, mature or fair. If management is always going 
to pursue that course rather than a more sophisticated 
approach to personnel management, then there is the 
danger that the price will be a higher level of industrial 
disputation. 

I must hasten to add that the manner in which this 
incident was handled is most uncharacteristic of the 
respondent's approach to its relationship with the 
workforce and particularly at the Dampier Power House 
where moral is high. To some degree the Company's 
position can be seen as a reaction to the petulance of the 
employee concerned and the inability of the union to 
place itself in a position to effectively represent the 
individual in this instance. 

Having regard to all the circumstances of the case, and 
in particular the industrial procedures that the Company 
has set down to address issues involving grievances, I 
consider that Mr Mills was not given a fair go. I believe 
that an application of contemporary standards of justice 
and fair dealings to the relationship between the 
Company and Mr Mills warrant his reinstatement 
without loss of entitlements, but with the resumption of 
payment of normal wages from the date of this decision. 
Mr Mills should keep in mind the objectives set down in 
the Company's industrial procedures and at all times 
exhibit the maturity expected of a person pursuing 
advancement within the Company. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR28 of 1987. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Claimant and 
Hamersley Iron Pty Limited, Respondent. 

Order. 
HAVING heard Mr B. Krygsman and later Mr O. Wood 
on behalf of the claimant and Mr A. Cameron on behalf 
of the respondent the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That Mr Mills be reinstated without loss of 
entitlements with the resumption of normal wages 
from the date of the decision. 

Dated at Perth this 13th day of February 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR864 of 1986. 

Between Electrical T rades Union of Workers of Australia 
(Western Australian Branch), Perth, Claimant and 
Ralph M. Lee Pty Ltd, Respondent. 

Before Mr Senior Commissioner G.G. Hailiwell. 
The 17th day of February 1987. 

Mr S.M. Billing on behalf of the claimant. 
Mr L. Girdlestone on behalf of the respondent. 

Reasons for Decision. 
(Given extemporaneously.) 

THE SENIOR COMMISSIONER: The Commission has 
had the advantage of an inspection of the site and of 
course the submissions and evidence of the parties this 
morning and this afternoon. From a consideration of all 
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that material the Commission concludes that the work on 
the electrical contract at the cement factory site simply 
does not fit the pattern for the awarding of a site 
allowance either as to the nature of the job, the project 
value or the level of disabilities and accordingly the 
application is refused. 

An order will issue accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR864 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Claimant and 
Ralph M. Lee Pty Ltd, Respondent. 

Order. 
HAVING heard Mr S.M. Billing on behalf of the 
claimant and Mr L. Girdlestone on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application is refused. 

Dated at Perth this 17th day of February 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR351 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
State Energy Commission of Western Australia, 
Respondent. 

Before Mr Commissiner O.K. Salmon. 
The 29th day of August and 20th day of October 1986. 

Mr L.J. Benfell on behalf of the Applicant. 
Mr N.L. Fry, and with him Mr A.P. Grearly on behalf' 

of the Respondent. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of submis- 
sions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: Gentlemen, as you reminded 
me this morning you were afforded the opportunity of 
discussing with me in Chambers my intentions to hear 
further submissions on the question of the method of 
fixing an allowance for the work under consideration, 
having regard for those elements of the wage which 
perhaps would in previous times be called a margin and 
also for the purpose of looking at more recent informa- 
tion concerning the physiological effects of working in 
an opporessive heat environment. I thank you for 
presenting the material that you have this morning. I 
must say that I had formed a tentative opinion before this 
morning's hearing on the material that had already been 
put before me. I have listened very intently to the 
submissions and the evidence this morning with an open 
mind, prepared to modify the thoughts I have. 

The evidence of Mr Hegney is most impressive and of 
considerable assistance to me, and I must say it confirms 
my views of the disabilities associated with the work. I 
am particularly impressed with his views concerning the 
necessity to engineer jobs in ways which reduce 
difficulties, disabilities, and threats to workers' health as 
the proper way of approaching problems of this nature. I 
am sure that is the view held by the Union. Indeed, Mr 

Gandini in his submissions earlier indicated to me that 
that is what the Union would prefer to do. However, we 
are dealing with a dispute concerning things that have 
already been done and for which some allowance has to 
be fixed, because that was the procedure to be adopted 
and it was the basis on which the dispute was settled in 
the first place. There was an undertaking given at the 
conference that the men would return to work provided 
the Commission would hear and determine the issue. 

It may be that as a result of the evidence of Mr Hegney 
the parties will, and I hope they will, engage in immediate 
discussions with the object of reducing the arduousnes of 
the work that is done. My concern, however, for the 
moment, is to decide the issue having in mind the 
conditions under which the work is now done. I have 
already prepared a statement which I intend to read into 
the transcript. 

Over the last 10 years, approximately, the Respondent 
has taken precautions against the problem of high 
voltage flash overs in its switch yards at power stations by 
the method of applying Dowe Corning silicon grease to 
insulators on switch gear and other pieces of electrical 
equipment. Because of its properties this grease is able to 
absorb and thereby neutralise the destructive effects of 
ash, salt and other air borne particles which settle on 
insulators, thus providing a tracking path for electrical 
energy especially when conditions are damp. Once 
applied the grease is added to each 12 months, then 
removed from the insulators every three years. The 
process continues according to this cycle but the removal 
of the grease is troublesome and difficult, requiring the 
use of high pressure steam equipment and fairly 
elaborate staging equipment to facilitate the process. 

I was informed that employees who were required to 
remove the grease experienced a number of physical 
effects: sore eyes, spells of dizziness, difficulty with 
sleeping and general feelings of not being well when off 
the job. Requests had been made to management for an 
analysis of the grease, solvents and detergents that were 
used to remove it but these requests were not met and the 
Applicant's Kwinana power station shop steward 
eventually asked the Western Australian Trades and 
Labor Council health and safety division to analyse the 
materials on his behalf. 

According to this analysis the grease contained 30 per 
cent perchloroethyrene, which in certain circumstances 
produces phosgene gas. I am informed that this gas is 
injurious to health. 

Members of the Applicant and another Union banned 
further work involving the application of the grease but 
indicated their preparedness to remove the grease already 
applied to insulators subject to adequate safety clothing 
being supplied. Between November 1985 and May 1986 
the work proceeded as necessary and then the employees 
requested that they be paid an amount of $2.50 per hour 
for the disabilities incurred through wearing the safety 
clothing provided. Apparently this request was received 
sympathetically by the engineers on site but it was not 
conceded by management at a higher level. On 7 May 
1986 a ban was placed on the removal of grease from 
insulators. On 20 May there was an unsuccessful meeting 
between employees, management and Applicant and on 
30 May I convened a conference pursuant to section 44 of 
the Act at the Respondent's request. At this conference I 
suggested that the bans might be lifted in order that I 
could inspect the work and become familiar with the 
disabilities complained of by the Union's members. 

On 16 July I visited Kwinana power station switch 
yard, where I dressed myself in the safety clothing 
required to be worn by employees who performed the 
work in question and I spent about an hour using the 
high pressure steam equipment to remove grease from 
the switch gear insulators. On the same day at the request 
of the Respondent I viewed the work of welders and the 
special clothing worn by them in the performance of their 
work. I also inspected other areas where employees 
encountered disabilities during the ordinary course of 
their work at the power station. 
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Following inspections the conference was reconvened. 
No agreement was reached and I informed the parties 
that I would hear and determine the matter pursuant to 
section 44 (9). 

In the formal proceedings the Union invited me to find 
that no obstacle to its claim was to be found in the wage 
fixing principles and oral testimony was called to 
establish the merit of the claim. Reference was also made 
to several decisions of the Commission and one decision 
of the New South Wales Industrial Commission. All 
these decisions were said to support the Union's case. 

Throughout the conference and in the hearing the 
Respondent has strenuously objected to the Union's 
claim. The Respondent's first objection is based on its 
obligation to provide a safe system of work and, by 
award, protective equipment where it is necessary. In 
essence the argument is that the Respondent is a 
responsible employer concerned about the safety of its 
employees. It provides the safest working environment 
on all jobs and it co-operates with the Unions of 
employees to ensure that employees views on safe 
working conditions and arrangements are taken into 
consideration and by this process employees have a real 
input into the making of a safe working environment at 
all times. Therefore, safety at work is achieved through 
vigilance, safe working methods and the provision of 
protective equipment, and the Respondent who carries 
the burden of the cost of safe working should not then be 
required to meet an extra cost to compensate employees 
for discomfort associated with clothing worn for pro- 
tective purposes. 

Obviously the foregoing objection is based on a point 
of principle, and if this objection is sound the claim fails 
and there is no point in taking other matters into 
consideration. But the Respondent also raises by way of 
a second and independent ground of objection to the 
Union's claim an award provision under which 
employees in power stations are paid $22.90 per week to 
compensate for disabilities encountered during the 
ordinary course of their work. In this respect the 
substance of the Respondent's argument is that, because 
an employee who works in a switch yard does not suffer 
the disabilities encountered while working in the power 
station but continues nevertheless to be paid the 
disabilities rate of $22.90 per w^ek, any disabilities 
actually encountered by employees while working in 
switch yards are compensated for by payments already 
received. Accordingly, to pay these employees more in 
line with the Union's claim would be a plain case of 
double counting and unfair to the Respondent. 

Other arguments were raised by the Respondent 
against the Union's claim but these were incidental to the 
main argument already mentioned and I need say no 
more than that all the Respondent's submissions have 
been given due consideration in my decision. 

As to the Respondent's ground for the first objection I 
do not think it is sustainable. There are examples where it 
is plainly the case that the provision of safety clothing or 
equipment is all the Respondent should be required to 
provide and compensation for any disabilities caused is 
not justified. Universal provision and wearing of safety 
helmets is a prime example. Undoubtedly some 
employees are discomforted by wearing helmets but it is a 
commonplace that compensation is not paid for their 
wearing. Moreoever, I think the fate of a claim for this 
purpose, if one were made, is obvious. 

On the other hand, the wage for any classification of 
employee is ultimately determinable by reference to a 
number of factors, including the conditions under which 
the work of the classification is performed. If the work 
requires employees to wear safety clothing as a 
permanent feature of the employment, and their clothing 
causes continuous palpable discomfort or a measure of 
physical stress, it would be wrong to fix or review the 
wage for the classification without consideration of these 
factors, notwithstanding that the employer is required to 
provide the safety clothes for the employees to wear. 

I have already referred to the inspections during which 
I saw the clothing worn by boilermakers. This is 
probably an example where the wage rate comprehends 
the disability as a regular feature of the work done. 
However, perhaps the best example of the foregoing 
principle applied is found in the recent decision of 
Johnson C. in the case reported in Volume 65 WAIG at 
page 2320 wherein he awarded a special allowance to 
employees required to wear protective clothing when 
handling Polychlorinated Biphenyls. Indeed, given the 
order made in that case, and its apparent acceptance by 
the Respondent, the fate of the first objection raised 
against the Union's claim in the present case must have 
been foreseen by the Respondent and I am left to wonder 
why the objection was persisted with. 

As to the Respondent's second objection to the 
Union's claim, I think the reasoning is sound in some 
respects. But, the assumption is that the level of 
disabilities encountered by employees removing grease 
from insulators in switch yards is either less or no greater 
than the average level of disabilities incurred by 
employees during the ordinary course of their work in 
power stations and I reject this assumption on the basis 
of the evidence before me and the knowledge gained 
from the inspections. I am of the opinion that I should 
award an allowance for the work in question as an hourly 
payment, however I think I should discount this 
allowance by an amount of 60 cents ($22.90 divided by 
37.5 approximately) thus paying regard for the force of 
the Respondent's objection. 

With regard to the Respondent's submissions concern- 
ing the wage fixing principles, I am not persuaded that I 
am prevented from granting an allowance for the work in 
this case. My determination will be made in the light of 
principle 9 and I am fortified by the decision of Johnson 
C. in the PCB case which appears to have raised no 
problems in this respect. 

I refer again the the Union's claim for $2.50 per hour 
and I note that it was the Union which referred me to the 
decision of Johnson C. in the PCB case. There are two 
passages from that decision describing the protective 
clothing worn and the disabilities incurred by employees 
which ought to be mentioned: 

The protective clothing consists of a zip up plastic 
cover-all which provides a head to ankle sealed 
environment. Rugger gloves and boots provide pro- 
tection for the hands and feet, while the head is 
further protected by a respirator which contains an 
appropriate filter cartridge. When fully clothed, the 
employee is totally enclosed in material, impervious 
to PCBs. 

There is clearly, in my view, a measure of 
disability in the work. Employees are having to carry 
out a task whilst wearing cumbersome clothing 
which hampers their movements so that a relatively 
simple task is made more difficult. Their ability to 
communicate clearly is severely restricted. Much of 
their work is done from a ladder, a factor which 
contributes to a further reduction in mobility. In 
addition to these disabilities, the employees must 
contend with the problem of increasing heat within 
the protective clothing and the consequential 
accumulation of perspiration which cannot 
evaporate and cool the body. 

Whereas these statements also appear to describe the 
circumstances which surround the work of removing 
grease from insulators and seemingly point to an appro- 
priate level of allowance to be fixed for this work, I am 
satisfied that they do not convey the full force of the 
disabilities arising from increasing body temperatures 
generated by continuously varying body postures and 
arm movements while manipulating high pressure steam 
equipment and countering its reactive force. Whilst the 
tasks are relatively simple in the sense that there is little 
skill involved, the work is properly described as 
unusually arduous. It is performed on staging mounted 
above the bulk of the switch gear at the level of the 
insulators about three metres above the ground and 
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surrounded by a Hessian barrier. As the steam removes 
the grease from the insulators much of it falls to the 
staging, thus making the whole work area very slippery 
underfoot. In addition particles of grease and steam 
settle on the respirator visor constantly obscuring the 
employees vision and adding to the arduousness of the 
task. Egress from the area is also made difficult and 
dangerous because of the grease and the restriction on 
the body movements imposed by the clothing worn. 

Whilst I paid due regard to the decision in the PCB 
case I do not think that the allowance granted on that 
decision is appropriate for determining this case. 
Ultimately the disabilities suffered by employees are the 
physiological effects of body heat generated in a 
modified environment. This issue appears to have been 
debated before Johnson C. in the PCB case but he found 
the information before him to be of little assistance. He 
said: 

The SEC is receiving advice from its health and 
safety branch on the length of time to be spent in 
such clothing having regard for ambient 
temperature, isolation and the level of exertion 
required on the job. Assuming this advice to be 
correct on the basis of present knowledge, I do not 
believe I should take into account the effects of heat 
stress except at a nominal level. 

Finally the Commissioner fixed a special allowance of 
$1.00 per hour with "regard for the submissions of the 
parties" because he had only the most general 
comparative criteria to enable him to reach his 
conclusion. 

In the case before me Mr Fry raised a number of 
special provision clauses contained in awards to which 
the Respondent is party and amongst them Clause 24 (12) 
(a) of the Building Trades (State Energy Commission) 
Award, which prescribes an allowance for employees 
required to work in a place where the temperature has 
been raised by artificial means between 46 and 54 degrees 
Celsius. Mr Fry was quite clear that he was referring to 
allowances paid to employees who perspire inordinately 
in the course of their work and his purpose at that stage 
was to convince me that, comparatively speaking, 
employees who remove grease from insulators on switch 
gear were already adequately compensated. I expressed 
an opinion to Mr Fry that the clause from the Building 
Trades Award was taken from the Metal Trades 
(General) Award and that it reflected standards last 
considered by the Commission in 1966. Upon consider- 
ing the clauses in both these awards I must say that they 
are not the same in all respects. However, I was correct 
with regard to the temperature levels for which 
allowances are paid and I note that the Building Trades 
Award provision recognises the need for employees to be 
allowed substantial periods of non-working time when 
required to work in heat oppressive conditions. 

I invited the parties to make further submissions on the 
subject of the physiological effects of work performed in 
hot and heat oppressive environments and advised them 
of material in my own possession on the subject which I 
intended to take into account in determining the question 
before me. 

Having heard the parties, I am now convinced that the 
factor of most importance is the ability of employees to 
avail themselves of adequate rest periods after short 
spells at work under heat conditions. This is also 
consistent with the Building Trades Award provision. I 
am also of the opinion that the allowances and 
temperatures prescribed in the Building Trades Award 
would probably be declared unrealistic if subjected to an 
up to date review, but that is a matter for determination 
on another day, if indeed such a determination is called 
for. I mention it by way of revealing why I do not 
consider the allowances prescribed as material assisting 
me in my conclusions in this case. 

On the point of adequate rest breaks, I mention first of 
all that I performed the work in question at Kwinana on a 
cold winter's morning and after approximately one hour 
I understood how uncomfortably hot and oppressive 

were the conditions encountered. Accordingly I have no 
difficulty accepting the general thrust of the testimony of 
the witness for the Union concerning the effects of 
continuous work in the circumstances, and I am 
confirmed in this by the evidence of Mr Hegney. 
However, I am satisfied that in the circumstances 
surrounding the work that has been performed it is 
impractical to take rest periods which might at first 
appear to be the appropriate way to perform work of the 
kind involved. Accordingly I have attached considerable 
weight to this factor in my assessment of the hourly 
allowance to be awarded. 

Next, I observe that an hourly allowance is but an 
alternative expression of a wage rate ordinarily 
prescribed. As such it is determinable by reference to the 
wages prescribed for the various classifications specified 
in the award, provided of course that adequate attention 
is paid to the fact that generally speaking only a part of 
any wage is compensation for the disabilities ordinarily 
encountered in performing the work. It is with this in 
mind and my knowledge of the various wage levels pre- 
scribed in the award that I have concluded that an 
allowance of $2.00 per hour would be fair and reasonable 
compensation for the work under consideration. 

Having decided that $2.00 per hour is fair and reason- 
able without qualification, I now reduce this amount by 
60 cents in consideration of the power station allowance 
already received. 

My decision is that an order will issue prescribing an 
allowance of $1.40 per hour. 

Finally, I mention that I have considered whether I 
should be influenced by section 32 (7) of the Act in 
reaching my conclusion in this case. Bearing in mind that 
the hearing and determination is by virtue of section 44 
proceedings, I am not bound by section 32 but I observe, 
nevertheless, that I think a conclusion similar to my own 
could have been reached by the parties acting reasonably 
in the first instance. 

The parties are asked to draw up an order reflecting my 
decision in the manner they believe it is best expressed, 
operative from a date agreed between themselves, 
bearing in mind that retrospectivity was a condition 
conceded at the original conference. I will then ratify the 
order tendered and formally issue it through the 
Registrar's office. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR351 of 1986. 

Between the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth, 
Claimant and the State Energy Commission of 
Western Australia, Respondent. 

Order. 
HAVING heard Mr J. Gandini and Mr L. Benfell on 
behalf of the claimant and Mr N.L. Fry on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders: 

That in addition to the matters prescribed in 
Clause 31.—Special Rates and Provisions of the 
Engineering Trades (State Energy Commission) 
Award No. 1 of 1969, the following special 
allowance shall apply to employees of the 
respondent engaged in the removal of silicone grease 
from circuit breakers at the Kwinana Power Station. 

1. For the work involving the removal of silicone 
grease during which protective-clothing is required 
to be worn, an allowance of $1.40 per hour shall be 
paid. 
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2. This Order shall have effect on and from the 
27th day of October 1985. 

Dated at Perth this 19th day of November 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR811 of 1986. 
No. CR877 of 1986. 
No. CR17 of 1987. 

Between CR811 of 1986 the Federated Engine Drivers' 
and Firemen's Union of Workers of Western 
Australia; CR877 of 1986 Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; CR17 of 1987 Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth, Claimants and CR811 of 1986 JLV 
Constructors Pty Ltd; CR877 of 1986 JLV 
Constructors Pty Ltd; CR17 of 1987 Ralph M. Lee, 
Respondents. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 9th day of March 1987. 

Mr D.G. Bartlem on behalf of the claimants. 
Mr J. Birman on behalf of the respondents. 

Reasons for Decision. 
(Given extemporaneously.) 

THE SENIOR COMMISSIONER: From the inspections 
the Commission made of the project and the nature of 
the construction work being performed the Commission 
is satisfied that it fits the pattern for the fixation of a site 
allowance and that the disabilities encountered are not 
adequately catered for by the award provisions. I am 
referring particularly to exposure to the elements — heat, 
in particular dust, sun and confined space. The pattern 
of amounts for the site is clear from the material 
submitted by the parties and the Commission fixes 90 
cents per hour. The operative date will be the date of the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia's application, namely 5 December 
1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR811 of 1986. 
No. CR877 of 1986. 
No. CR17 of 1987. 

Between CR811 of 1986 the Federated Engine Drivers' 
and Firemen's Union of Workers of Western 
Australia; CR877 of 1986 Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; CR17 of 1987 Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth, Claimants and CR811 of 1986 JLV 
Constructors Pty Ltd; CR877 of 1986 JLV 
Constructors Pty Ltd; CR17 of 1987 Ralph M. Lee, 
Respondents. 

Order. 
HAVING heard Mr D.G. Bartlem on behalf of the 
claimants and Mr J. Birman on behalf of the respon- 
dents, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 No. 
R22 of 1978, the Engine Drivers' (Building and Steel 
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Construction) Award No. 20 of 1973 and the Metal 
Trades (General) Award 1966, No. 13 of 1965 as 
amended, employees who are employed by the 
Respondents on their operations at Mt Newman 
shaU be paid a site allowance of 90 cents per hour for 
each hour worked in lieu of payments for confined 
space, dirty work, fumes; wet under foot and the 
handling of secondhand timber. 

This order shall take effect as from the 5th day of 
December 1986 and shall terminate on completion 
of the project. 

Dated at Perth this 16th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR105 of 1987. 

Between the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, Claimant 
and Thiess Contractors Pty Ltd, Respondent. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 27th day of February 1987. 

Mr K. Hubbard on behalf of the claimant. 
Mr M. Dobson on behalf of the respondent. 

Reasons for Decision. 
(Given extemporaneously.) 

THE SENIOR COMMISSIONER: From submissions of 
Mr Dobson and particular material which I have just 
been going through the Commission is completely 
satisfied, Mr Dobson, that everything possible is being 
done both by your client and in particular K JR to remedy 
the crane safety problems on the site. That is clear from 
the material you have put in. However, the dispute I have 
before me is simply really a question of whether or not 
the employees concerned in the dispute had a genuine 
belief that their safety on the job was in jeopardy as a 
result of the crane incident on Monday 16 February 1987 
in which the crane apparently tipped over. 

The exhibits show that the history of crane accidents 
on the site involves some 14 incidents. They have claimed 
one life and there have been two persons injured. With 
that sort of background it is not surprising that when 
another crane incident occurs the employees concerned 
are worried about their safety. From the evidence before 
the Commission it is plain that the issue of concern to the 
employees was their safety and their individual safety on 
the site because of the incident which occurred. Further, 
the evidence is plain that the employees themselves had a 
bona fide belief tht their safety was in jeopardy. I am 
confirmed in that conclusion in that they remained on 
the site and that the meeting which they attended 
discussed safety and safety only. 

For those reasons an order will issue requiring 
payment of two hours' pay from 3.00 p.m. to 5.00 p.m. 
to employees employed by Thiess members of the 
Federated Engine Drivers' and Firemen's Union of 
Workers of Western Australia. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR105 of 1987. 

Between the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, Claimant 
and Thiess Contractors Pty Ltd, Respondent. 
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Order. 
HAVING heard Mr K. Hubbard on behalf of the 
claimant and Mr M. Dodgson and with him Mr M.S. 
Atkinson on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Respondent pay its employees, who are 
members of the Applicant Union, two hours' pay to 
cover the period 3.00 p.m. to 5.00 p.m. on Monday 
16 February 1987. 

Dated at Perth this 13th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR857 of 1986. 

Between the Independent Schools Salaried Officers' 
Association of Western Australia, Industrial Union 
of Workers, Claimant and St Mary's Anglican 
Girls' School (Incorporated), Respondent. 

Before Commissioner G.J. Martin. 
The 27th day of January 1987. 

Mr I.J. Sands on behalf of the claimant. 
Mr R.H. Gifford on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: The following matter of dis- 
agreement between the parties had not been resolved by 
conciliation at the conclusion of a conference held by me 
of representatives of the parties on the 8th day of 
December 1986 pursuant to section 44 of the Industrial 
Relations Act 1979. 

The claimant, on behalf of Mrs ... of... seeks an 
Order that the aforesaid Mrs ... be re-instated by 
the respondent in the calling of "House Mistress" 
and that her contract of employment be deemed to 
be continuous for all purposes thereof notwith- 
standing the termination of that contract of employ- 
ment by the respondent on the 14th day of 
November 1986 by the payment of moneys in lieu of 
notice and other entitlements then due, on the 
ground that such termination of the contract of 
employment was unjust. 

The respondent objects to the issuance of any 
such Order and denies wholly that the termination 
of the contract of employment was unjust. 

I heard the submissions of and the evidence adduced 
by the parties on the 12th and 20th days of January 1987 
and reserved my decision indicating that with the 
imminence of the new school year I would publish my 
decision and reasons therefor in writing as quickly as 
possible. I now do so dealing only with the essence of the 
matter of disagreement between the parties. 

The employee commenced employment with the 
respondent on the 21st day of February 1986 in the 
calling of "House Mistress", a position requiring the 
employee to reside in the school and supervise a section 
of the students in the boarding house. The contract of 
employment was not subject to the provisions of any 
industrial award or agreement made under the provisions 
of the Act. 

The employee had previous experience in such a calling 
in the previous year in a part-time capacity and has other 
relevant experience in dealing with young people in 
problem situations. 

Apart from some recent upsetting words to the 
Principal's Secretary, the employees performance had 
not prior to the following events, been questioned. 

On the 14th day of November 1986 the respondent 
terminated the contract of employment by the payment 
of six weeks' salary in lieu of notice and other moneys 
then due in accordance with the contract of employment 
between the employee and the respondent. 

That action was taken by the respondent as a result of 
an incident being reported to and investigated by the 
respondent's Principal, and which involved the employee 
as one of her duties, escorting two year eight and one 
year ten boarding students to Perth Airport on the 7th 
day of November 1986 and being responsible for seeing 
that those students boarded particular aircraft for a 
boarders' weekend holiday. 

In the course of that duty the employee smoked a 
cigarette in the immediate presence of the year ten 
student (the other students being within the vicinity), and 
allowed, if not encouraged, that student to also smoke a 
cigarette, which she had in her possession. That latter 
student had the permission of her parents to smoke and 
that was known to the employee. 

The employee knew she was not allowed to smoke in 
front of students and that smoking by boarding students 
would lead if detected to disciplinary action by the 
school. It crossed the employees mind at the time that 
"she had done the wrong thing" but she took no steps 
then or later to retrieve the situation. 

Those acts were considered by the respondent to be 
contrary to the rules of conduct permitted of the 
employee and the student. 

The arguments and evidence of the parties were 
directed towards those rules of conduct, the act of 
smoking by the employee and the student not being in 
dispute. 

Having analysed and considered the arguments, 
evidence and exhibits presented to me by the parties I 
concluded that the actions of the employee in the 
situation referred to were contrary to the acknowledged 
and accepted rules of conduct of a House Mistress whilst 
in charge of a boarding student and placed the year ten 
student in jeopardy. 

Whilst the employee may well in the circumstances 
then obtaining have re-acted instinctively in smoking and 
allowing the student to do the same, those acts have in 
my view irreparably impaired if not destroyed the bond 
of trust necessary between the employee and the 
respondent in their collective responsibility for the 
welfare of young persons entrusted to their care and 
supervision whilst absent from their parents and their 
homes. 

To that extent I do not consider that the respondent's 
decision to terminate the contract of employment was 
unfair or unjust. 

Accordingly I will not allow the claim and formally 
determine it by an Order of dismissal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR857 of 1986. 

Between the Independent Schools Salaried Officers' 
Association of Western Australia, Industrial Union 
of Workers, Claimant and St Mary's Anglican 
Girls' School (Incorporated), Respondent. 

Order. 
HAVING heard Mr I.J. Sands on behalf of the claimant 
and Mr R.H. Gifford on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the claim herein be dismissed. 

Dated at Perth this 27th day of January 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR679 of 1986. 

Between Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
Branch Union of Workers, Applicant and Observa- 
tion City Resort Hotel, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 8th day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR707 of 1986. 

Between Maritime Workers' Union of Western Australia 
Union of Workers, Claimant and Australian Ship- 
building Industries (WA) Pty Ltd, Respondent. 

No. CR713 of 1986. 

Between Amalgamated Metal Workers' and Shipwrights 
Union of Western Australia and the Operative 
Painters and Decorators Union of Australia, West 
Australian Branch, Union of Workers, Claimants 
and Australian Shipbuilding Industries (WA) Pty 
Ltd, Respondent. 

Before Mr Commissioner G.J. Martin. 
The 31st day of October 1986. 

Mr W.T. Wood on behalf of the Maritime Workers' 
Union of Western Australia, Union of Workers. 

Mr E.B. Davey on behalf of the Amalgamated Metal 
Workers and Shipwrights Union of Western Australia. 

Mr J. McAuliffe on behalf of the Operative Painters' 
and Decorators' Union of Australia, West Australian 
Branch, Union of Workers. 

Mr T. Dobson on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: On the 9th day of October 
1986 the respondent terminated the contracts of employ- 
ment of a number of its employees on the ground of 
redundancy. 

The claimants contest the choice by the respondent of 
the employees so dismissed on the grounds of seniority, 
the fact that some of the employees so terminated were 
union representatives, one was terminated contrary to an 
agreement between one of the claimants and the 
respondent and that the reasons advanced by the 
respondent for the choice of some of the employees were 
unfounded. 

The claimants therefore seek the re-employment of 
those employees without any break in their continuity of 
employment. 

I was unable to effect a resolution of those matters of 
disagreement by conciliation at a conference of repre- 
sentatives of the parties held on the 17th and 21st days of 
October 1986 and thus heard the arguments and evidence 
of the parties on 27 October 1986 and reserved my 
decision. 

From the material presented to me I find that 
generally: 

1. The respondent had cause to reduce its manning in 
its drawing office, painting section and steel section. 

2. The respondent selected the employees to be 
retrenched in those areas according to the absenteeism 
and time keeping records of its employees and the work 
performance of employees as reported upon by the 
employees' supervisors. 

3. The respondent effected the retrenchments by the 
payment of moneys in lieu of notice and other moneys in 
accordance with the provisions of Clauses 6.—Contract 
of Service and 33A.—Redundancy of the "Metal Trades 
(General)" Award No. 13 of 1965 as varied (although 
that award does not apply to all of the employees 
concerned) at short notice. 

4. The respondent ignored and did not implement the 
views of the Commission in Court Session in matter No. 
394 of 1986 in that it did not engage in any prior 
consultation on its action with the employees or their 
representatives (see 66 WAIG p. 580 at p. 598). 

Upon the material presented to me upon the particular 
employees, the subject of the proceedings before me I 
concluded specifically that:— 

(a) Mr J. Boom — Fitter 
I was told that this person was in other employment. 

He did not attend the hearing. In that situation the 
reasons given by the respondent for his termination are 
not capable of being tested and the claim made on his 
behalf will be dismissed. 

(b) M.J. Parmenteer — Tradesman's Assistant 
This person could not be located by the claimants and 

thus did not attend the hearing. The claim made on his 
behalf is similarly dismissed. 

(c) Mr L. Spano — Tradesman's Assistant 
The claim made on this person's behalf was withdrawn 

during the proceedings. 

(d) Mr D. Muskroviski — Storeman 
This person was not nor is he eligible to be a member of 

any of the claimant organisations and I ruled that he 
could not be subject to these proceedings. 

(e) Mr W. Thomson — Trainee Draughtsman 
This person the claimants sought to add to the pro- 

ceedings but I ruled that he was not eligible to be a 
member of any of the claimant organisations and would 
have to take proceedings separate from these and I thus 
refused to add him to these proceedings. 

(f) Mr A. Blasikiewica — Tradesman's Assistant 
By evidence this person denied the allegations against 

him by the respondent and in the absence of hard 
evidence from the respondent and in view of the persons' 
length of service without previous discipline I find that 
his dismissal, was unjustified and unfair. Subject to the 
provisions of the minutes of the proposed Order to issue 
in determination of these matters of disagreement this 
person is to be re-employed by the respondent. 

(g) Mr G. Daglish — Tradesman's Assistant 
This person commenced employment on 24 March 

1986 and has been subject to difficulties arising from an 
accident sustained in the course of his employment with 
the respondent, despite being allocated to ' 'light duties''. 
He expresses a wish for office work. I find nothing 
untoward on his selection for retrenchment and dismiss 
the claim made on his behalf that he be re-employed. 

(h) Mr B. Sydserf — Spray Painter 
This person has been employed by the respondent 

continuously since 6 October 1983. It is his third period 
of work with the respondent since 1982. He is considered 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

to be a slow worker and less than competent by the 
respondent and I consider this to be due to an injury he 
sustained in the course of his employment: 

I do not consider his selection for retrenchment was 
due to his union activities and in any event this role 
provides him with no protection from dismissal when it 
comes to selecting people according to competence, 
experience and good application. 

However I do feel that his past record warrants further 
consideration and order that he be re-employed subject 
to the conditions set out in the minutes of the proposed 
Order provided that if he is unable to overcome the 
deficiencies in his ability to work to the satisfaction of his 
supervisors within one month of the date of that Order, 
the termination of his contract of employment by the 
respondent thereafter should not be the subject of any 
further disputation or claims on his behalf. 

(i) Mr M.S. Baddeley 
This person was employed as a spray painter and is a 

member of the Maritime Workers Union. He has worked 
with the respondent for a period of 12 to 18 months in 
1978 and 1981 and commenced his last period of employ- 
ment in October 1984. 

Mr Baddeley's attendance record (Exhibit 6) is not 
good, and from the evidence before me I gather the 
impression that his approach to his work is less than 
conscientious of recent times. 

The claimant's main defence of the retention of this 
person in preference to other painting employees is an 
agreement executed between it and the respondent in 
March 1981 (Exhibit C) and which allocates to its 
members the sole right to prepare and paint vessels under 
repair with a qualification in circumstances when repair 
or new vessel sections of the operation are idle. 

Mr Baddeley is the only full-time painter employed 
who is a member of that organisation — another 
employee, a leading hand painter is also such a member 
but I am told does not work at painting all the time. 

I consider that within the tenor of that agreement the 
respondent should have retained the services of Mr 
Baddeley. 

Should however his work performance and attendance 
lead the respondent to conclude in the future that he 
should not be retained it is open to it to replace him with 
another employee, a member of the Maritime Workers 
Union without objection from that organisation. 

The minutes of the proposed Order to be made in 
determination of these matters of disagreement now 
issue and may be spoken to by the parties if they so wish 
at a time to be arranged with me. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR707 of 1986. 

Between Maritime Workers' Union of Western Australia 
Union of Workers, Claimant and Australian Ship- 
building Industries (WA) Pty Ltd, Respondent. 

No. CR713 of 1986. 

Between Amalgamated Metal Workers' and Shipwrights 
Union of Western Australia and the Operative 
Painters and Decorators Union of Australia, West 
Australian Branch, Union of Workers, Claimants 
and Australian Shipbuilding Industries (WA) Pty 
Ltd, Respondent. 

Order. 
HAVING heard Mr W.T. Wood on behalf of the 
Maritime Workers' Union of Western Australia, Union 
of Workers, Mr E.B. Davey on behalf of the Amalga- 
mated Metal Workers and Shipwrights Union of 
Western Australia, Mr J. McAuliffe on behalf of the 
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Operative Painters' and Decorators' Union of Australia, 
West Australian Branch, Union of Workers and Mr T. 
Dobson on behalf of the Respondent the Commission 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders: 

1. That the respondent shaU, within seven days of 
the date of this Order or such lesser period as may be 
agreed upon between the parties re-employ: 

Mr M.S. Baddeley 
Mr A.M. Blasikiewicz 
and 
Mr B. Sydserf 

in the callings within which they were employed 
immediately prior to the 9th day of October 1986. 

2. The contracts of employment of the persons 
referred to in subclause (1) of this Order shall be 
deemed continuous since their inception notwith- 
standing their termination by the respondent on the 
9th day of October 1986, for all purposes of the 
awards applicable to their employment and any 
other benefits to which those persons may be 
entitled under their contracts of employment with 
the respondent. 

3. The persons referred to in subclause (1) of this 
Order shall within seven days of the date of their re- 
employment by the respondent repay to the 
respondent all moneys paid to them by the 
respondent on the 9th day of October 1986 arising 
from the termination of their contracts of employ- 
ment, less the amounts which would have been paid 
to them for ordinary hours of work between the 9th 
day of October 1986 and the date of their re- 
employment. 

Dated at Perth this 5th day of November 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR355 of 1986. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Claimant and M. Levi trustee for 
N.R. Payne, M.R. Payne, A.J. Payne and S.D. 
Payne trading as Ross Payne and Co, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 14th day of November 1986. 

Mr J. Gerritsen appeared on behalf of the Claimant. 
Mr A.J. Power (of Counsel) appeared on behalf of the 

Respondent. 

Reasons for Decision. 
THE COMMISSIONER: By this application brought 
pursuant to section 44 of the Industrial Relations Act 
1979 the applicant seeks an order that the respondent 
pays to employees, whose contracts of employment were 
terminated by it on 30 May 1986 moneys which it 
described as "retrenchment pay" of two weeks' pay for 
each year of service and pro rata long service leave for 
lesser periods of service than those for which an entitle- 
ment arises pursuant to the Long Service Leave Clause of 
the applicable award, the Meat Industry (State) Award 
No. R9 of 1979 as varied. 

The respondent operates a rur;' abattoir which, prior 
to its appointment as the trustee in bankruptcy, had been 
a family business. On 11 October 1983 deeds of assign- 
ment were signed in respect of the business and from that 
time until the closure on 30 May 1986 it was operated by 
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the trustee, not for the purpose of trading out of its 
financial difficulties, but to effect the orderly sale of its 
assets on a going concern basis. 

On or about 10 September 1983, the trustees' 
intentions were communicated to the workforce by Mr 
Ross Payne. According to the evidence the trustee asked 
Mr Payne to tell the employees that the appointment of a 
trustee was imminent because of the financial predica- 
ment in which the business found itself and that if they 
had the opportunity to find work elsewhere, then they 
should do so. The business continued to trade for over 
two years but at no time were the employees told that it 
was out of trouble and if expectations were raised on its 
future they were, on the submission of Mr Power, no 
more than vain hopes by the employees that their jobs 
may be saved. 

Both parties agree that the closure took place against 
the background of severe recession in the industry 
generally. The respondent agrees with the submission of 
the applicant that the redundancies in this case "are the 
result of that economic downturn in the industry" and 
are not as a consequence of new technology. The report 
on "Employment Prospects Bunbury Region" 
submitted as Exhibit G5, supports the views expressed by 
the parties when it rates the employment prospects of 
employees of the respondent as poor. 

These poor prospects would have had even greater 
impact if it had not been for the opening of a new 
operation at the abattoir. According to the submissions 
received, of the 25 persons involved in the closure, 18 
have obtained work at the abattoir. It should also be 
noted that only six employees gave evidence, the 
Commission having no evidentiary support before it of 
hardship alleged to have been suffered by the remaining 
19. 

The Commission was referred to a long line of 
decisions of this tribunal dealing with redundancy, 
commencing with Amalgamated Metal Workers and 
Shipwrights Union v. H. J. Ingle (Ingles Case) (59 WAIG 
400) and ending with Coventry Group v. Australian 
Society of Engineers, Moulders and Foundry Workers 
Industrial Union of Workers (Reillys Case) (66 WAIG 
843). The decisions canvassed included a case Mr 
Gerritsen said to be of fundamental importance, i.e. 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia v. Anchorage Butchers Pty Limited 
and Others (Termination, Change and Redundancy 
Case) (66 WAIG 580). The significance, it was 
submitted, was that the case established "new 
principles" to be applied to redundancy and that 
evolutionary change had overtaken what were described 
as the "old principles". This difference was said to be 
highlighted in Reilly's case where the "old principles" of 
length of service, likelihood of continuation of employ- 
ment, domestic situation, longer service leave and alter- 
native employment were read down in favour of a strictly 
prescribed payments scheme. 

In my view this submission fails to recognise the 
importance of statements of the Chief Commissioner in 
his decision in Reilly's case (supra) where he opines: 

Elaving outlined the arguments of the parties and 
having mentioned the line of cases decided by the 
Commission commencing with Ingles it appears to 
me that in the Commissioner's judgment the Federal 
yardstick was seen to be most appropriate in all of 
the circumstances and I see nothing untoward in 
that exercise of discretion. 
(Emphasis mine.) (66 WAIG 843 at 845.) 

Clearly the Chief Commissioner's approach was that 
in the absence of a prescription in the award, as was the 
situation at the time of the original hearing of Reilly's 
case, the Commission was entitled to exercise its 
discretion and select what it considered to be an 
appropriate bench mark. 

The award concerned in the instant case is the Meat 
Industry (State) Award No. R9 of 1979, it contains no 
prescription in respect to "termination change and 

redundancy", and the Commission in considering 
applications such as those currently before it can only do 
so on a case by case basis. When it determines such 
matters by the exercise of its discretion, it must be 
influenced by evolving standards, but it has a duty not to 
accept such standards uncritically. 

For instance in the Australasian Meat Industry Union 
v. Linley Valley Meats Pty Ltd (65 WAIG 1456) the 
Commission made an award involving payments of long 
service leave to employees on an equity basis because: 

... the work force genuinely believed that it had a 
guarantee of employment and it was prepared to 
make arrangements (with the employer) which have 
happened on very rare occasions in other places, 

and also because payments of a similar nature had been 
made to supervisors. This decision recognised the special 
circumstances of the case at Linley Valley and discretion 
was exercised in favour of the work force notwithstand- 
ing that the Commission commented on the general 
argument as follows: 

... I accept the argument of the Respondent that 
the industry... is in no different circumstances than 
those which led to the proceedings in 1980 as I 
accept the submissions in respect to changes in the 
award since then. If the argument was restricted to 
the same issues I would at this stage dismiss the 
application because in my view the industry has not 
changed in any sense . . . 

(65 WAIG 1456 at 1460.) 
The Commission has a duty to determine matters 

before it in accordance with the commands of section 26 
of the Industrial Relations Act 1979. In circumstances 
such as those of bankruptcy as related earlier in this 
decision the Commission is obliged to balance the 
interests of the applicants against those of the parties 
involved in the enterprise. 

The Commission was confronted with similar circum- 
stances to these in Australasian Meat Employees' Union 
v. Dodonia Investments Pty Limited (64 WAIG 1625) 
where Commissioner Martin cited the dicta of Fisher P. 
as it appears in 26 AILR NSW 216 at 190 as follows: 

My conclusion on the facts is that the employers' 
submission is essentially correct. The need to 
retrench arose out of the loss of, rather than the 
completion of, the contract and although in a 
recession every re-alignment of business interests 
may in some degree relate to economic 
circumstances there is really no evidence that in this 
case the advertisers' requirement of retendering with 
consequent loss of contracts was related to the 
effects of economic recession. 

I would distinguish this case from the more 
familiar case of termination of employment at the 
end of a contract — that is, when te work 
contemplated by the contract has run its course and 
reached completion. In such case, consequent 
dismissals may be two kinds, — the loss of employ- 
ment may be part of an ordinary and customary 
turnover of labour, or the employees may be 
retrenched because of the force of adverse economic 
circumstances restricting employment oppor- 
tunities. In such a case the termination of the 
contracts provides the occasion for rather than the 
cause of the dismissal. 

(26 AILR NSW 216 at p. 190.) 
Commissioner Martin found the "analogy quite 

apposite" and with respect so do 1. The relevant facts in 
this case are; the employer was a family business which 
ran into financial difficulties against the economic 
background of an industry in recession. In October 1983 
a trustee in bankruptcy was appointed. The trustee con- 
tinued to trade, but with the sole purpose of effecting an 
orderly sale of the assets of the business. Employees were 
informed of dire circumstances in which the business 
found itself and were advised to seek work elsewhere. 
Some employees declined offers of work arranged for 
them at other places in the hope that the company would 
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recover and continue operations. By May 1986 the 
trustee had not been able to consummate a sale of the 
business, its financial problems had not been solved and 
it was closed. 

This is a case where the contracts of employment were 
terminated because adverse economic circumstances led 
to the closure of the respondent's business. It is similar in 
many respects to the situation described by Martin C. in 
the Dodonia Investments Case and which led him to 
conclude: 

. .. that the unfortunate circumstances leading to 
the termination of the employees contracts of 
employment do not justify or merit compensatory 
action by the employer. 

(64 WAIG 1625.) 
A similar conclusion is appropriate in this case and the 

application will be determined by an order of dismissal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR355 of 1986. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Claimant and M. Levi trustee for 
N.R. Payne, M.R. Payne, A.J. Payne and S.D. 
Payne trading as Ross Payne and Co, Respondent. 

Order. 
HAVING heard Mr J. Gerritsen on behalf of the 
claimant and Mr A.J. Power (of Counsel) on behalf of 
the respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

Dated at Perth this 14th day of November 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR586 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Wormald Security, 
Respondent. 

Before Mr Commissioner G.L. Fielding. 
The 25th day of November 1986. 

Mr J. Rodda appeared on behalf of the Applicant. 
Mr J. Stockden appeared on behalf of the 

Respondent. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: The proceedings before the 
Commission have come by way of a compulsory 
conference originally sought by the Applicant Union in 
December last year concerning the alleged underpayment 
of certain benefits due to its member, Mr Van der Ven. 
Depsite inquiries by the Deputy Registrar in Karratha the 
matter could not be resolved. Thus in August it was 
referred to the Commission for arbitration and still it is 
that the parties cannot settle their differences. 

So far as is relevant, Mr Van der Ven was employed by 
the Respondent as a mobile patrol or security officer 
based in Karratha. From early in July 1985 he was 
employed in a casual capacity for approximately six 

weeks. On 11 September he was engaged in a permanent 
capacity. That was confirmed by a letter from the 
Respondent on that day which suggested his employment 
was to be on the terms provided by the Security Officers' 
Award. It is common ground that he left the 
Respondent's employ on 10 January 1986. 

The terms of the Reference say that the Union, which 
is the Applicant in these proceedings, contends on Mr 
Van der Ven's behalf that benefits previously accorded 
by Wormald Security to employees working under the 
same conditions as Mr Van der Ven should be paid to 
him. The Reference goes on to indicate that the Union 
claims the following unpaid benefits: 

(1) a rental subsidy of $47.00 per week; 
(2) a uniform allowance of $10.00 per week; 
(3) travelling allowance, day shift, use of motor 

cycle at 9.1 cents per kilometre, night shift, use of 
motor car at 36 cents per kilometre; and 

(4) travelling time of 40 minutes each way per 
shift. 

The Reference notes that items (3) and (4) relate to the 
period from 7 August to 10 December 1985 only whereas 
the other payments are for the period up to 10 January 
1986. The Reference also notes, as is a fact, that the 
Respondent denies each and every aspect of the claim. 

In fairness to the Applicant, as the matter has pro- 
ceeded it acknowledged that items (3) and (4) of the claim 
were in the alternative. It did not seek both. Secondly, 
the Applicant indicated that item (3) of the claim was 
based upon the provisions of Clause 25 of the Security 
Officers' Award, being Award A25 of 1981. If that is the 
case, then of course it is not a matter which falls within 
the province of the Industrial Commission but rather for 
the Industrial Magistrate to enforce the Award. Thus the 
Applicant did not press that matter. Likewise, I think it 
can be fairly said that the claim for travelling time was 
abandoned. So all that is left are the claims for rental 
subsidy and uniform allowance which have taken up the 
great bulk of these proceedings. 

In essence, the Applicant's case is that Mr Van der Ven 
ought to receive those benefits and has an entitlement to 
them because it is the custom and practice for all 
employees in this industry in the Pilbara, and more 
particularly for employees of the Respondent, to receive 
a rental subsidy of $47.00 a week and a uniform 
allowance of $10.00 a week. There should be no 
exception in the case of Mr Van der Ven. It should be 
inferred, as I understand it, that because of that custom 
and practice there were terms in his contract of employ- 
ment giving rise to those benefits. Secondly, the 
Applicant argues that Clause 23 of the Award contains a 
"no reduction" provision. To take away these benefits 
now without reference to the "Union is to reduce con- 
ditions of employment which have been established by 
custom and practice. Finally, the Applicant says so far as 
the rental subsidy is concerned, that on one occasion it 
was paid to Mr Van der Ven when he was working as a 
casual, which is to be taken as an indication that he had a 
contractual entitlement to it. 

The Respondent's case, in short, is that in or about 
June or July 1985 it decided for employees covered by 
this Award and not working on the Burrup Peninsula, 
that they would receive award benefits and award 
benefits only. The Respondent, of course, did not decide 
to make any changes in respect of existing employees — 
rather all new employees were to be employed on the 
basis of the Award and the Award only. It says that it 
employed Mr Van der Ven early in July on a casual basis 
as a Security Officer Mobile, in and around Karratha. He 
was dismissed on 17 July for a misdemeanour in the work 
place. Subsequently he was reinstated in his employment 
and continued as a casual until 15 September when he 
was offered "re-employment", to use the words of Mr 
Wheatley the Respondent's Manager, on a permanent 
basis expressly on the condition that he -was to be 
employed under the terms of the Award in question. The 
Respondent does acknowledge however, that its manager 
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and Mr Van der Ven discussed and agreed that he should 
in addition receive a $10.00 a day travelling allowance 
since he was required to go out of Karratha and do work 
for Cliffs Robe River Iron Associates at Wickham. 

The facts are not really in dispute and in my belief the 
claim proceeds on a false premise. The Reference 
suggests, and the Applicant argues, that its member 
should receive what other members in the Pilbara 
received. But the evidence before the Commission is that 
since at least July last year all new employees doing work 
in similar circumstances to Mr Van der Ven, that is, 
working away from the Burrup job, have not received a 
rental subsidy nor a uniform allowance. The Applicant 
has not adduced any evidence of anybody who has been 
engaged since July 1985 being paid the uniform 
allowance. Indeed all the evidence is that nobody who 
has been employed since that time has received that 
allowance. That was for the reason as indicated by Mr 
Wheatley whose evidence was not challenged, and I see 
no reason why it should not be accepted in toto, that the 
Respondent's policy was that the Award provisions only 
were to apply. All I can say is that the evidence is that 
since June or July 1985 that custom and practice has 
come to an end for its employees not working on the 
Burrup Peninsula and thus the Applicant cannot rely on 
it in the way in which it sought to do. 

There is a slight variation in respect of the rental 
subsidy, for during the first period of Mr Van der Ven's 
employment as a casual he was paid, it seems, a rental 
subsidy for the two weeks of employment up until the 
time of his dismissal for the misdemeanour. The 
Respondent's manager says that was an error and was 
not in effect intended to establish a condition of his 
employment. Furthermore, he says that no employees 
have been paid that allowance before or since who 
worked in similar circumstances to Mr Van der Ven. 
What is also of relevance is that when Mr Van der Ven 
was re-engaged as a casual after the misdemeanour he did 
not receive the subsidy which does give some support to 
Mr Wheatley's proposition that it was an error. He was 
not, of course, as I have indicated paid the uniform 
allowance which might also corroborate the version of 
Mr Wheatley. 

More significantly than all of that, was the fact that on 
or about 15 September Mr Wheatley indicated to Mr Van 
der Ven that he could have permanent employment. At 
that time they apparently only discussed and agreed that 
he would receive a $10.00 a day travel subsidy which is 
not now relevant to these proceedings. What is relevant is 
that that discussion was followed up with a letter from 
the Respondent which indicated that the company was 
prepared to offer him re-employment on the basis that he 
was to be employed at Karratha on "wages and 
conditions as per the Security Officers' Award". It is 
common ground that the Security Officers' Award does 
not include a rental subsidy or a uniform allowance. In 
the face of that I cannot see how the Applicant can now 
claim that Mr Van der Ven had as a term of his 
permanent employment an entitlement to receive either 
the rental subsidy or the uniform allowance. 

The Applicant suggests that the entitlement arises 
because of a no reduction provision in the Award. In my 
view what Mr Stockden has said about it is so obviously 
right that little or nothing more need be said of it other 
than to state that Clause 23 provides that "nothing 
contained in this award shall entitle an employer to 
reduce the wage of any officer who at the date of this 
award is being paid a higher rate of wage than the 
minimum prescribed for his or her class of work". At the 
date of the Award Mr Van der Ven was not being paid 
anything. He was not in the Respondent's employ and so 
the provision would not apply to the terms of his employ- 
ment. More than that, the reduction provision applies to 
"wages" and we are not now concerned with wages. 

Mr Rodda complains that the Respondent should have 
come to the Union before deciding to implement the 
policy of no over-award payments for new employees. 
That might well be sound industrial relations practice but 

it does not prevent it from establishing a contract of 
employment for new employees on the basis of that 
policy, as I suggest was done on this occasion. 

As to the travelling allowance claim, nothing need be 
said other than that the Applicant really seeks to base its 
claim on Clause 25 of the Award. That is something 
which cannot be relied upon on this occasion. I make no 
comment about it other than perhaps to say that the only 
evidence is that Mr Wheatley and Mr Van der Ven 
agreed, or at least seemed to agree, that $10.00 was the 
amount which he should be paid in respect of travelling 
but I do not wish to go further into that. The claim for 
travelling time in the end was not pursued. 

In the circumstances, for the reasons I have given, in 
my view the claim should be dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

IN KARRATHA. 
No. CR586 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Wormald Security, 
Respondent. 

Order. 
HAVING heard Mr J. Rodda on behalf of the Applicant 
and Mr J. Stockden on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the Application be dismissed. 

Dated at Perth this 25th day of November 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR488 of 1986. 

Between Australian Railways Union of Workers West 
Australian Branch and Others, Applicants and West 
Australian Government Railways Commission, 
Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 22nd day of August and the 16th and 13th days 

of November 1986. 

Mr R.C. Wells appeared on behalf of the Australian 
Railways Union of Workers, West Australian Branch 

Mr J. Sharp-Collett appeared on behalf of the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia. 

Mr T.J. Cook appeared on behalf of the Australasian 
Society of Engineers, Moulders and Foundry Workers 
Industrial Union of Workers, Western Australian 
Branch 

Mr C. Mitsopoulos appeared on behalf of the Western 
Australian Government Railways Commission. 

Mr E.G. Brown appeared as an intervener on behalf of 
the Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth. 

Reasons for Decision. 
THE COMMISSIONER: This is a section 44 (9) matter 
in which I am asked to make an Order on behalf of 
certain employees at Midland Railway Workshops 
regarding payment of disability allowances. These 
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allowances are the subject of an Order by the Commis- 
sion in Court Session issued on 20 June 1986 (66 WAIG 
1365 at 1367) and accordingly I approach the issues in 
dispute with the Commission's stated objects foremost in 
mind. 

Because of the decision I'm about to make I will not 
provide long and detailed reasons but I record neverthe- 
less that the respondent has vigorously opposed the 
union's claims throughout this case. 

The unions say that they wish to have the Order of the 
Commission in Court Session fine-tuned to overcome 
some inequities, but what they seek is quite radical 
including the virtual abolishment of the amount pre- 
scribed for group 1 classifications, resulting in a two 
group proposition in place of the three groups as now 
prescribed. Industrial unrest has already occurred and I 
accept that there is a level of dissatisfaction among 
employees, which raises the possibility of further 
industrial action. But if this is a factor to be accorded 
weight in my deliberations, I must also aknowledge that 
the respondent is also dissatisfied with the current state 
of affairs. Furthermore the respondent has complained, 
not without cause, that the onus in this case appears to 
have been reversed. 

In fairness to the respondent the decision of the 
Commission in Court Session has the stamp of finality 
about it, particularly as one member of the Commission 
was deputised to hear submissions on details raised by 
particular parties before the Order issued. Needless to 
say the onus does not change and the status quo forms 
part of the merit of the respondent's case. 

It must be emphasised that the Commission in Court 
Session based its decision largely on a report compiled by 
the Deputy Registrar concerning the allowances paid at 
Midland Workshops. This report known as the Pope 
report was commissioned by Johnson C. who was aware 
of the intractable nature of the problem concerning 
allowances at the workshops over a number of years. The 
adoption of the Pope report by the Commission in Court 
Session, therefore its credibility, requires that very 
substantial reasons be advanced before a decision is 
made which departs from its terms and recommenda- 
tions. However it is obvious to me that to grant the 
unions' claims would be tantamount to discounting a 
large part of the report and on the basis of the material 
before me, I am not prepared to do that. 

Whilst disabilities encountered by employees are 
justification for the allowances prescribed in the 
Commission's Order, the subject of compensatory 
payments for them is not satisfactorily dealt with by 
identifying disabilities and making superficial 
comparisons between them. In this respect and with 
regard for the overall context, I note the respondent's 
reference to a confusion between principles of ordinary 
work determination and the fixation of compensatory 
allowances, and I believe that an alteration of the present 
arrangements concerning payment of allowances 
without benefit of a full discussion on these principles, 
would create more problems than it would solve. In my 
opinion the unions have not discharged the burden upon 
them in this case and my decision is that the claims will be 
dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR488 of 1986. 

Between Australian Railways Union of Workers West 
Australian Branch and Others, Applicants and West 
Australian Government Railways Commission, 
Respondent. 

Order. 
HAVING heard Mr R.C. Wells on behalf of the 
Australian Railways Union of Workers, West Australian 
Branch, Mr J. Sharp-Collett on behalf of the 
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Amalgamated Metal Workers and Shipwrights Union of 
Western Australia, Mr T.J. Cook on behalf of the 
Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, Western 
Australian Branch and Mr C. Mitsopoulos on behalf of 
the Western Australian Government Railways 
Commission and Mr F.G. Brown as an intervener on 
behalf of the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That this application be dismissed. 

Dated at Perth this 21st day of November 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR475 of 1986. 

Between the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Claimant and 
IHC Management Pty Ltd trading as "Agmaroy 
Hospital", Respondent. 

Before Mr Commissioner G.J. Martin. 
The 14th day of November 1986. 

Mr M.A. Jahn on behalf of the Claimant. 
Mrs P.E. Bentley on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: The following matter of dis- 
agreement between the parties was not resolved by 
conciliation at a conference presided over by the 
Commission differently constituted, pursuant to section 
44 of the Industrial Relations Act 1979, on the 1st day of 
August 1986 

The Union claims that: 
The termination of employment of the employee 

Matron Dorothy Robartson was unfair and seeks an 
Order from the Commission directing the employer 
to offer the employee a fresh employment together 
with such compensation as is deemed to be 
appropriate. 

The employer denies the claim and objects to the 
Order as sought. 

I heard the arguments presented and the evidence 
adduced by the parties on the 3rd day of November 1986 
and reserved my decision. 

The matter of disagreement arose from the following 
sequence of events: 

The respondent purchased the hospital and took over 
its operations on and from the 1st day of July 1986. The 
employee (who had been employed by the outgoing 
employer since 1976) was the Director of Nursing at the 
hospital at that date and had been such since 1977. 

On Tuesday the 1st day of July 1986 the employee was 
informed by the respondent's manager of the hospital 
that her services were no longer required as she was to be 
replaced by a person of his own choice. The employee 
was "paid off" on the following Thursday. 

At that time the employee had nine years and nine 
months of service. 
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The respondent paid to the employee two weeks salary 
in lieu of notice [one week in excess of that provided in 
the relevant award, the "Nurses (Private Hospitals)" 
Award No. 1 of 1966 as varied — 46 WAIG p. 878], 
seven weeks annual leave (calculated to the date when it 
would have become due, November 1986) and moneys 
for long service leave as if the employee had completed 10 
years of continuous service. 

The employee told me that she would have liked to 
continue working for another four years albeit she is not 
obliged to work. She has a' physical disability which 
affects her ability to work as "a hands on nurse" and 
thus prefers the "administrative" duties of a Director of 
Nursing. 

The respondent offered the employee two alternative 
positions firstly as a Charge Sister at another of the 
respondent's hospitals close to Agmaroy Hospital which 
she refused because of her disability and later as Director 
of Nursing at that other hospital which she also refused 
because she did not feel that her position would be secure 
with the new employer and she believed that there was 
already a Director of Nursing at that hospital. 

She had applied unsuccessfully for two other positions 
elsewhere, one being a Deputy Director of Nursing and 
the other a Director of Nursing. 

The claimant argued that there was an obligation upon 
the respondent to continue the contract of service of the 
employee under the terms of purchase of the hospital and 
to give her a reasonable opportunity to demonstrate her 
capacity for her position under the new management. 

The terms of purchase were explained to me by the 
outgoing employer and state, as they relate to the 
employees employed by it: 

29. The purchaser agrees to take over and employ 
all staff of the said hospital currently employed by 
the vendor at the date of settlement. 

The claimant told me that it did not now seek the 
employee's re-instatement or re-employment but 
compensation in lieu thereof. 

It was the respondent's case that when it assumed the 
management role at the hospital it became apparent that 
it was not as financially efficient as was previously 
thought and that this was due to inaccurate accounting 
for costs which it had incurred and which was reflected in 
the level of subsidies payable to it by the Commonwealth 
Department of Community Services (Exhibit I). 

That state of affairs was in no way attributed to the 
employee but in order to have working with the 
respondent's manager a person who had worked with 
him for six or seven years in another hospital it was 
necessary to terminate the contract of service of the 
employee. 

I was also told by the respondent that the Director of 
Nursing position offered to the employee would have 
been vacated by the present part-time occupant to make 
room for the employee. 

The respondent submitted that the circumstances of 
the termination were bona fide commercial decisions and 
it had sought to alleviate the distress caused to the 
employee by the offers of alternative employment and 
the moneys paid to her in excess of the provisions of the 
award. 

It referred me to several cases determined in this 
Commission (56 WAIG p. 1572 at p. 1573, 63 WAIG p. 
1102 at p. 1103 and 63 WAIG p. 1344) to support its 
submission that the termination of the employee's 
contract of employment was not unfair. 

I conclude from the material before me that the action 
by the respondent in terminating the employee's contract 
of service was open to it in the circumstances and it's 
offers of relocation and the payments made by it to the 
employee were in accordance with existing rules of 
conduct. 

Accordingly I do not consider that that action was 
unfair and thus further compensation to the employee is 
not necessary. 

67 W.A.I.G. 

Whether or not the vendor has an action against the 
respondent under its conditions of sale is a matter for 
their respective legal advisers. 

The claim will be formally determined by an Order of 
dismissal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR475 of 1986. 

Between the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Claimant and 
IHC Management Pty Ltd trading as "Agmaroy 
Hospital", Respondent. 

Order. 
HAVING heard Mr M. A. Jahn on behalf of the claimant 
and Mrs P.E. Bentley on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the claim herein be dismissed. 

Dated at Perth this 14th day of November 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR487 of 1986. 

Between Shop, Distributive and Allied Employees' 
Association of Western Australia, Applicant and 
Charlie Carter Pty Ltd, Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 2nd day of December 1986. 

Mr T.M. Bishop appeared on behalf of the Applicant. 
Mr R.H. Gifford appeared on behalf of the 

Respondent. 
Mr P. Cook, by leave, appeared on behalf of the 

Confederation of Western Australian Industry (Inc). 

Reasons for Decision. 
THE COMMISSIONER: This matter is before me for 
hearing and determination pursuant to section 44 (9) of 
the Industrial Relations Act 1979. The Shop Distributive 
and Allied Employees Association of Western Australia 
(the union) asks that an order issue in respect of 
conditions regulating the employment of casual 
employees engaged by Charlie Carter Pty Ltd (the 
company) and the restoration of the practice whereby, 
subject to employee consent, the company deducts 
money equivalent to union subscriptions from the wages 
of its employees and forwards this money to the union. I 
think it is as well to mention at this stage that I became 
aware of great antagonism between the parties 
concerning both of the issues in contention during the 
conferences I conducted before the formal hearing 
began, and I was further reminded of the strength of 
these feelings during the hearing. 

The issues have their genesis in decisions regarding a 
policy of employing casuals made by the company in 
1965. Upon learning of this policy, the union made 
unsuccessful representations to the company based on its 
desire that the company should not proceed with its 
plans. In its attempt to achieve its own policy objective, 
the union sought an interpretation of the relevant 
provisions in the Shop and Warehouse (Wholesale and 
Retail Establishments) State Award No. 32 of 1976 (see 
66 WAIG 245). The true meaning of the award was 
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declared to be as the company had interpreted and 
applied it and the union then asked the Full Bench to set 
that declaration aside (66 WAIG 1014). 

In March 1986, after invoking the appeal proceedings, 
but before the result of that appeal was known, the union 
distributed a circular amongst its members employed by 
the company. This circular contained statements highly 
critical of the company alleging that its employment 
policy was based on a desire to take advantage of cheap 
junior casual labour, thereby avoiding the responsibili- 
ties that go with employing permanent staff. The 
company then withdrew the practice of deducting union 
contributions from the employees' pay on behalf of the 
union claiming that the conduct of the union justified its 
actions. 

As time went by the union applied direct forms of 
industrial action against the company and the company 
countered by taking action for damages against the 
union in the Federal Court. The union produced material 
in connection with the company's action in that court 
and criticised certain statements made therein. The 
object of that criticism was to have me believe that little 
or no reliance could be placed on statements made by 
company staff members when it came to the company 
criticising the union. I say nothing about the unions 
allegations in these respects; however, I do believe that 
the action taken by the company in the Federal Court 
assists me in deciding probabilities in connection with the 
case on the second part of the union's claim. 

It is part of the union's argument that the Common- 
wealth and State Tribunals have followed a policy of 
discouraging part-time and casual employment by 
erecting their awards on principles that enshrine full-time 
employment as the normal and desirable state of affairs 
throughout industry. Obviously this principle is a point 
of fundamental importance in the union's case, and it 
was supported by reference to a number of cases of early 
and recent times commencing with the decision of 
Higgins J. in Timber Industry Workers v. John Sharp 
and Sons Ltd (14 CAR 811). The union contends that the 
line of decisions reveals a trend that preserves the 
principle in the Timber Industry case. Thus it is suggested 
that the positive social and industrial benefits of full-time 
employment are of such importance as to allow casual 
employment only if it is strictly and severely regulated — 
as in the claim now under consideration. 

The union pressed its point with submissions and 
printed material showing that its policy is consistent with 
the sentiments expressed by the tribunals in the decisions 
referred to. I take this line of submission as being by way 
of contrast with the union's perception of the company's 
policy of employing casuals based purely on company 
convenience and the pursuit of higher profit. I am also 
told by the union, and it is not challenged, that this 
company alone has taken advantage of the casual worker 
provisions in the award to such a significant extent, the 
implication being that the company's actions can be 
contrasted with the lack of action on the subject by the 
generality of companies regulated by the award. 
Apparently, as I understand the union's argument, these 
companies are content to observe employment practices 
consistent with establishment principles and their 
conduct in this respect is evidence for the proposition 
that the policy adopted by the respondent company is not 
likely to be justified by its claims made about the 
demands by customers at different times of the day. I 
take the union's point to be that if the company was 
serioues it is most likely that other companies would have 
experienced the same demands, but this does not appear 
to be the case. 

I have given much thought to the principle relied on by 
the union and the arguments in support of its application 
in the present case. However, I am not convinced that the 
principle carries the force that the union would have me 
believe it carries when applying it to the circumstances of 
this case, involving as it does only one company. Indeed, 
I think that it must give way to the arrangements allowed 
by the award as it has been formally construed. The 

underlying fact is that the company has availed itself of 
its award rights and this is a point of substantial merit in 
its case, so obvious that it goes without saying. 
Moreover, the characteristic feature of the casual 
workers provision is that an employee may be dismissed 
at any moment without notice. But this feature has 
always been part of the award provision, while the 30 
hours per week limitation has been more recently added. 
The point of this being that the clause has been developed 
to its present form irrespective of a general principle 
regarding a national preference for full-time employ- 
ment of the maximum number of employees throughout 
industry. Accordingly, it is open to be strongly inferred 
that the general principle does not have the significance 
in the retail industry in Western Australia as it may have 
in other industries. That is how I interpret Mr Gifford's 
argument regarding the relevance of the current 
provision in the award and I must say that I find it 
equally as compelling as the argument for the union on 
principle. 

The upshot of this conclusion is that the claim for 
conditions to regulate the employment of casuals by the 
company is to be decided on the balance of merit 
according to the evidence before me and the question is 
whether the company is being unfair or unreasonable by 
employing casual employees to the extent that it does. 

I have weighed the oral and documentary evidence 
tendered on behalf of both parties. 1 acknowledge that 
some employees, perhaps most of them, have preference 
for permanent full-time employment. However, by 
themselves employee preferences are not grounds for 
holding that employees' current employment circum- 
stances are unfair or unreasonable. I am also obliged to 
take the company's interests into account. I find, that on 
balance, it is now shown that casual employees are 
employed in circumstances that are unfair or unreason- 
able to them. On a wider view of reasonableness, which 
includes a consideration of the union's interests, I think 
the crucial factor is the statistical information contained 
in Exhibit 9. It is shown that the percentage distribution 
between full-time, 30 hour casual and casual late night 
trading and Saturday employees was 42, 26.3 and 31.7 at 
October 1985 and 39, 30 and 31 at September 1986.1 was 
told by the witness for the company that the percentage 
figures for the latter period occur as a result of ordinary 
forces and not according to predetermined targets. I am 
left with the clear impression that the company has 
achieved a satisfactory balance between the categories of 
employees during a period of ordinary trading 
circumstances and that it is highly unlikely that the 
balance achieved will be varied to any significant degree 
in future. I have no real evidentiary basis for holding that 
the company is unreasonable in maintaining a policy 
based on the percentage distributions shown in the 
exhibit and provided they remain unchanged, I do not 
think the interests of the union will be damaged or 
threatened. My conclusion on this part of the union's 
claim is that a case has not been made and the claim will 
be dismissed. 

Other respondents to the award represented by the 
Confederation of Western Australian Industry were 
granted leave to intervene in these proceedings. They 
supported the company's case on the grounds that an 
order in the union's favour would effectively supplant 
the current casual worker provisions in the award. 

The interveners will find some comfort in my finding 
thus far. However, they should not see them as some 
kind of licence for introducing new and radical employ- 
ment policies irrespective of the union's concern for 
employees' interests. I trust that is not their intention, 
but I feel the need to sound a note of caution because I 
have sensed a degree of tension between the union and a 
number of the respondents to the award lately that 
should be overcome as quickly as,possible. I think that by 
emphasising that this is a case between the union and one 
company in very special circumstances, I shall do 
something to help the union and the interveners in their 
industrial relations. 
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Moreover, as indicated earlier in these reasons, the 
union has no problem with the employment policies of 
the interveners at the moment. Indeed, it sought to 
impress me with explanations of willingness on the part 
of large retailers to abandon decisions to employ casuals 
following amicable discussions. These explanations 
reveal a laudable state of affairs entirely in keeping with 
the objects of the Act that should be encouraged. They 
also imply that the union would have great difficulty in 
convincing the Commission to amend the award in the 
event that an application is made to modify the rights of 
employers generally to employ casual labour. That is to 
say, whereas on its face, the award is a threat to the 
principle espoused by the union in this case, in general 
common sense and fair dealing has prevailed in the 
industry, thus making an amendment to the award 
unnecessary. On the other hand, in Application No. 931 
of 1986 currently being dealt with by the Commission, 
the parties to the award have agreed to its amendment by 
the insertion of provisions that require employers to 
advise the union of changes in "the composition 
operation or size" of the workforce. These provisions 
also commit employers to discussing proposed changes- 
with the union and giving prompt consideration to the 
matters it may raise in the interest of employees. OveraO I 
do not think my decision in this matter should concern 
the interveners one way or the other. 

Finally, the company should take particular notice of 
my expectation that the present composition of its 
workforce is not likely to change. When the award is 
amended, the context will differe considerably from that 
which has surrounded the dispute giving rise to this 
hearing. If the company should contemplate further 
changes to its employment policy, it should give 
particular considerations to its position viz a viz the 
union in the light of these new award provisions. I also 
observe that whereas the union's evidence in this case was 
not strong enough to carry the day, on a future occasion 
it might be different. A datum point has been established 
on the company's evidence and this will be important in 
any future disputed case. 

I turn now to the claim for restoring the practice of the 
company deducting the equivalent of union 
contributions from employees' wages (the practice). The 
relevant part of the definition of industrial matters 
contained in the Act refers to "the restoration of a 
practice ..." from which it follows that no industrial 
matter arises unless a practice has been discontinued. 
Moreover, when considering a claim for restoration the 
Commission should exercise care to ensure that it is the 
discontinued practice in all of its substantial respects that 
is being restored, lest jurisdictional problems arise. 
Given that there are no such problems, it appears that the 
mere discontinuance of a practice is sufficient ground to 
establish jurisdiction in a particular case. The reasons for 
the discontinuance are of no consequence for purposes 
of jurisdiction, nor does it matter that the practice has 
been discontinued by a union or an employer. 

The essence of the union's argument is that the 
practice should be restored by the Commission's order, 
because its withdrawal by the company is an unfair, 
unreasonable and punitive reaction to legitimate activity 
on the part of the union undertaken in the interests of its 
members. The company asserts that withdrawal of the 
practice was a matter for its discretion. It claims that the 
practice was fairly and reasonably withdrawn, because 
the union circulated a document containing provocative 
and misleading statements about the company, and that 
by circulating this document amongst company 
employees the union was attempting to undermine the 
employer/employee relationship. 

No points of jurisdiction were raised, nor was there 
anything said in the company or union cases to suggest 
that I was being asked to make an order that would add 
or subtract from the previous practice. 

Industrial common sense tells me that the practice 
came about by agreement. I think it is most unlikely that 
it was introduced originally solely on the company's 

initiative. Of course it is also unlikely that the company 
would have agreed to introduce the practice without 
some benefit for itself, but if that benefit was that the 
union would not indulge in any form of industrial action 
against the company I was not told about it. For these 
reasons I am not impressed with the proposition that the 
practice can be withdrawn at the company's discretion. 
That seems to imply that the union has lost a privilege 
rather than being deprived of something that it might 
validly expect to continue because of an agreement. In 
my opinion, the company having withdrawn the practice 
is required to show that its action was justified in all of 
the circumstances. 

I note that the practice still applies to other unions with 
members employed by the company and the company 
does not claim that if the practice is totally restored, it 
will be inconvenienced administratively. 

In the circular dated 24 March 1986, the union was 
fullsome in its criticism of the company. The company 
appears to have been particularly upset with the 
following passage from the circular when deciding upon 
its course of action:— 

The SDA believes the action of Charlie Carter's 
management is having and ripping off so many 
casuals is disgraceful and a throwback to the days of 
Dickens. 

With hindsight the company is also able to say that the 
premise on which the union launched its criticism in the 
circular was proven false by the decision of the Full 
Bench following the appeal hearing. This may appear to 
show that because the company was eventually proven 
correct with regard to the meaning of the award it was 
also shown to be the reasonable party throughout the 
dispute and that it would have been most reasonable in 
making its decision about the union's motives — these 
motives being, as I have said, to undermine the 
employer/ employee relationship. 

Industrial campaigns, irrespective of the industry in 
which they are conducted, are notoriously based on. 
allegations of unfair employment practices and employee 
exploitation, sometimes even vindictiveness. There is 
nothing unusual about unions appealing to their 
members to take action against their employers in order 
to achieve some objective considered worthwhile and in 
the employee's interests; often employees take strike 
action because of what they have been told. But the 
objective is never to destroy the ongoing relationship 
between employer and employee, and I am not prepared 
to hold that the union had that objective in mind when it 
distributed the circular. Indeed, there is strong evidence 
for the view that notwithstanding the vigour with which 
the union was conducting the campaign, it was also 
anxious to establish the best possible future relationship 
with the company and this is hardly a basis for saying 
that it wanted to destroy the relationship between the 
company and its employees. In this respect I reproduce in 
full the text of a letter dated 11 March 1986 and tendered 
as the company's Exhibit C. This letter from Mr J. 
Bullock of the union addressed to the company's Deputy 
Managing Director reads as follows:— 

I have recently been transferred to Western 
Australia from the Federal office of our union to 
assist the Secretary, Mark Bishop in budding the 
union in this State and in improving the quality of 
industrial elations here. It was soon apparent to me 
that the relationship between the union and Charlie 
Carters was an extraordinarily low ebb characterised 
by suspicion, misunderstanding and misrepresenta- 
tion. As nothing is to be gained by either party in 
perpetuating the current unsatisfactory situation, I 
approached Mr Cameron of your company in an 
effort to set aside old differences and establish a 
fresh foundation for the future. While our 
conversation was a cordial one, Mr Cameron 
informed me that matters of industrial relations 
policy were determined by the Board and being 
clearly defined allowed him no room to amend 
current practices. He suggested that if I wanted to 
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take the matter further, it would be appropriate to 
write to you. I write therefore with the aim of 
establishing a better understanding by each side of 
the needs and aims of the other and to ask for the 
opportunity of meeting with yourself and the other 
members of your Board to establish a more sound 
basis for our future work together. It is naturally my 
hope that a convenient time for such a meeting 
could be found in the near future. I trust that you 
share my concern for industrial harmony and will 
address this matter as one of urgency. 

An entry was made on this letter by a company 
representative and dated 12 March 1986. It read as 
follows:— 

Rang Bullock and advised that as court case 
pending (i.e. casuals), not appropriate at this time. 

No meeting between the union and the company did 
take place and the circular dated 24 March 1986, was said 
by the company to be the last straw. However, Mr 
Bullock's letter refers to a bad relationship characterised 
by "suspicion, misunderstanding and 
misrepresentation" which is not to say that all these 
things were on the union's side only. Indeed I think that 
would be absurd. It is far more likely that when Mr 
Bullock's letter was written both sides were equally 
suspicious of each other, equally responsible for the bad 
state of the relationship and capable of hurting each 
other if the opportunity presented itself. In this context 
as much responsibility rested on the company to retrieve 
the situation as rested on the union. 

In my opinion it would be patently unfair to ascribe to 
the union the motives abstracted by the company from 
the union's circular. To do so would be tantamount to 
absolving the company from all blame in a situation that 
worsened over time and would allow a reprisal against 
the union based on convenience alone. 

My decision is that an order will be made in the terms 
claimed by the union. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR487 of 1986. 

Between Shop, Distributive and Allied Employees' 
Association of Western Australia, Applicant and 
Charlie Carter Pty Ltd, Respondent. 

Order. 
HAVING heard Mr T.M. Bishop on behalf of the Shop, 
Distributive and Allied Employees' Association of 
Western Australia, Mr R.H. Gifford on behalf of 
Charlie Carter Pty Ltd and Mr P. Cooke by leave, on 
behalf of the Confederation of Western Australian 
Industry (Inc), I, the undersigned member of the 
Western Australian Industrial Relations Commission, 
pursuant to the powers conferred upon me by the 
Industrial Relations Act 1979, do hereby order:— 

1. That the claim by the Shop, Distributive and 
Allied Employees Association of Western Australia 
for an order to regulate the employment of casual 
employees by Charlie Carter Pty Ltd, notwithstand- 
ing the provisions of the Shop and Warehouse 
(Wholesale and Retail Establishments) State Award 
No. 32 of 1976 is dismissed. 

2. Deduction of union subscriptions: 

(2) Charlie Carter Pty Ltd shall commence 
deduction of subscriptions from the first full 
pay period following receipt of a completed 
payroll deduction authority card and continue 
deducting throughout the employee's period of 
employment until the authority is cancelled in 
writing by the employee. 

(3) The Shop, Distributive and Allied 
Employees Association of Western Australia 
shall advise Charlie Carter Pty Ltd, in writing, 
of the level of union subscriptions to be 
deducted. Charlie Carter Pty Ltd shall 
implement any change to union subscriptions 
no later than one month after being notified by 
the Association except where the Association 
nominates a later date. 

(4) Charlie Carter Pty Ltd shall forward 
contributions deducted together with support- 
ing documentation to the Shop, Distributive 
and Allied Employees Association of Western 
Australia on a monthly basis. 

Dated at Perth this 26th day of February 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

UNIONS — 
Application for alteration 

of rules — 

No. 364 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Shop, 
Distributive and Allied Employees' Association of 
Western Australia for alteration of its rules. 

Decision. 

HAVING read the application, there being no person 
desiring to be heard in opposition thereto, after 
consulting with the President, and upon being satisfied 
that the requirements of the abovementioned Act and the 
regulations made thereunder have been complied with, I 
have this day registered an alteration to rules 4 and 6 of 
the registered rules of the applicant union in the terms of 
the application as filed on 6 April 1987. 

Dated at Perth this 23rd day of April 1987. 

T. POPE, 
Deputy Registrar. 

(1) Charlie Carter Pty Ltd of 294 Aberdeen 
Street, West Perth, shall deduct union 
subscriptions as equal amounts each pay period 
for persons who fill out an application form for 
membership of the Shop, Distributive and 
Allied Employees Association of Western 
Australia and a payroll deduction authority. 
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CONFERENCES — Notation of — 

PARTIES 
NUMBER — 

COM- 
MISSIONER 

DATE MATTER RESULT 

Amalgamated Metal 
Workers Union 

Dampier Salt 
(Operations) 
Pty Ltd 

C165 of 1987 
Gregor C. 

07/04/87 Dispute re: payment 
whilst stood down and 
withdrawal of 
disciplinary letters 

Concluded 

Amalgamated Metal 
Workers Union 

Goldsworthy Mining 
Ltd 

C436 of 1986 
Gregor C. 

16/03/87 Dispute over working 
overtime in lube bay 
at Shay Gap 

Concluded 

Amalgamated Metal 
Workers Union and 
Others 

Fremantle Port 
Authority 

C104 of 1987 
Martin C. 

18/02/87 Dispute re: Telephone 
Allowances 

Concluded 

Amalgamated Metal 
Workers Union 

Hamersley Iron 
Pty Ltd 

C200 of 1987 
Coleman C. 

07/04/87 Dispute re: dismissal Concluded 

Amalgamatd Metal 
Workers Union and 
Others 

Robe River Iron 
Associates 

C1 of 1987 
Collier C.C. 

07/01/87 
28/01/87 
20/02/87 

Dispute over Commission 
motion re industrial 
disputation 

Concluded 

Amalgamated Metal 
Workers Union and 
Others 

Robe River Iron 
Associates 

C612 of 1986 
Gregor C. 

09/09/86 
22/09/86 
23/09/86 
25/09/86 

Harassment and victim- 
isation of workers 

Concluded 

Amalgamated Metal 
Workers Union and 
Others 

Westrail C140of 1987 
Salmon C. 

17/03/87 Dispute over demarcation Referred 

Association of Draughting, 
Supervisory and 
Techmcal Employees 

The Minister for 
Water Resources 

C462 of 1986 
Salmon C. 

10/07/86 Dispute re: Workers 
Grading 

Concluded 

Association of Draughting, 
Supervisory and 
Technical Employees 

Mt Newman Mining 
Co Pty Ltd 

C14 of 1987 
Gregor C. 

03/03/87 Dispute re: shift 
penalties 

Referred 

Association of Draughting, 
Supervisory and 
Technical Employees 

Superweld Olympic 
JV Pty Ltd 

0163 of 1987 
Salmon C. 

28/04/87 Dispute re: dismissal of 
a worker 

Concluded 

Australian Workers Union Cockburn Cement 
Ltd 

C432 of 1986 
Salmon C. 

14/11/86 Claim for increased 
wages and award 
provisions 

Referred 

Australian Workers Union C.Y. Chin Pty Ltd C369 of 1985 
Johnson C. 

18/09/85 Non-payment of wages Concluded 

Australian Workers Union Hamersley Iron 
Pty Ltd 

C182of 1987 
Coleman C. 

02/04/87 Dispute re: dismissal Concluded 

Australian Workers Union Hamersley Iron 
Pty Ltd 

C551 of 1986 
Coleman C. 

15/04/87 Dispute re: use of radios 
in trucks 

Concluded 

Bakers, Pastry Cooks and 
Confectioners Union 

George Weston Foods 
trading as Tip Top 
Bakeries 

C607 of 1986 
Salmon C. 

05/12/86 Impending strike action Concluded 

Builders Labourers 
Federation 

Liva Contracting C882 of 1986 
Negus C. 

09/12/86 
18/12/86 

Bans on overtime Referred 

Builders Labourers 
Federation and 
Another 

Master Builders 
Association 

C189 of 1987 
C241 of 1987 
Halliwell S.C. 

04/05/87 Dispute re $52.00 pay 
claim 

Resolved 
Concluded 

Builders Labourers 
Federation 

Multiplex Construc- 
tions Pty Ltd 

CUS of 1987 
Halliwell S.C. 

No con- 
ference 

held 

Strike over grievances Withdrawn 

Building Workers 
Industrial Union 

Bristile Limited C175 of 1987 
Coleman C. 

16/04/87 Dispute re: payments 
provided in the award 

Concluded 

Clothing and Allied Trades 
Union 

Vera Bena trading as 
Anna Vera Clothing 
Manufacturer 

C821 of 1986 
Kennedy C. 

19/11/86 Dismissal of a worker Concluded 

Federated Engine Drivers 
Union 

Goldsworthy Mining 
Ltd 

C176 of 1987 
Gregor C. 

27/03/87 Allocation of housing Concluded 

Federated Engine Drivers 
Union 

Purcell Crane Hire C565 of 1986 
Halliwell S.C. 

25/08/86 Claim for a disability 
allowance 

Concluded 

Federated Engine Drivers 
Union 

Transfield (WA) 
Pty Ltd 

C255 of 1986 
Halliwell S.C. 

— Site allowance Withdrawn 

Julie Grigo Peppers Coffee 
Lounge (H. and J. 
Macrae Proprietors) 

ClOOof 1987 
Salmon C. 

02/04/87 Dispute re: unfair 
dismissal 

Concluded 

Meat Industry Employees 
Union 

Meat and Allied 
Trades Federation 
of Australia 

C626 of 1987 
Gregor C. 

10/12/86 
28/04/87 

Dispute re: Tunnel 
Boning Allowance 

Concluded 

Meat Industry Employees 
Union 

Metro Meat Ltd C860 of 1986 
Gregor C. 

10/12/86 Claim for payment for 
additional work 

Concluded 

Meat Industry Employees 
Union 

WA Meat 
Commission 

C627 of 1986 
Gregor C. 

10/12/86 
28/04/87 

Dispute re: Tunnel 
Boning Allowance 

Concluded 
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PARTIES 
NUMBER — 

COM- 
MISSIONER 

DATE MATTER RESULT 

Meat Industry Employees 
Union 

WA Meat 
Commission 

C72 of 1987 
Gregor C. 

09/03/87 
08/04/87 

Dispute re: Claim for 
Overtime Rates 

Concluded 

Merchant Service Guild 
Union 

Fremantle Port 
Authority 

C95 of 1987 
Martin C. 

03/03/87 Dispute re: Annual Leave 
Conditions 

Concluded 

Miscellaneous Workers 
Union 

Ascot Veterinary 
Hospital 

C185 of 1987 
Gregor C. 

03/04/87 Dispute re: Dismissal of 
Worker 

Referred 

Sean Liam O'Grady Richard Stanger 
trading as Bed Shed 
Melville 

C84 of 1987 
Salmon C. 

11/03/87 Unfair Dismissal — 
Outstanding Wages 

Concluded 

Printing and Kindred 
Industries Union 

West Australian 
Newspapers Ltd 

C194 of 1987 
Negus C. 

03/04/87 Dispute over Application 
of Award Provisions 
for Public Holidays 

Concluded 

Shop, Distributive and 
Allied Employees 
Association 

Lighthouse Chemists C153 of 1987 
Salmon C. 

27/04/87 Dispute re: Dismissal of 
a worker 

Concluded 

Shop, Distributive and 
Allied Employees 
Association 

Parry's C206 of 1987 
Salmon C. 

16/04/87 Dispute re: Dismissal of 
a worker 

Referred 

State School Teachers 
Union 

Hon Minister for 
Education 

TC2 of 1987 
Martin C. 

07/04/87 Dispute re: non-payment 
of salary 

Concluded 

Timber Industry Industrial 
Union of Workers 

Amalgamated Timber 
Products 

C128 of 1987 
Salmon C. 

09/03/87 Dispute re: Unfair 
Dismissal 

Referred 

PROCEDURAL DIRECTIONS 

AND ORDERS — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1252 of 1986. 

Between George Weston Foods Ltd trading as Tip Top 
Bakeries, Applicant and West Australian Bakers 
Pastrycooks and Confectioners Union of Workers, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 31st day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 42 of 1987. 

Between Ron and Sheila's Introductions, Applicant and 
Lisa Quain, Respondent. 

Direction and Order. 
WHEREAS an application was made by Frederick 
George Southwell on behalf of the applicant in 
accordance with the Industrial Relations Act 1979; and 
whereas the application was heard ex parte before me in 

Chambers, I, the undersigned Commissioner pursuant to 
the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order — 

That the Respondent give discovery of and 
produce for inspection by the Applicant all 
documents in her possession or control relevant to 
or containing anything relative to the matters in 
issue in proceedings in matter No. 848 of 1986 
within 14 days of this date. 

Dated at Perth this 17th day of March 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 166 of 1987. 

Between the Association of Draughting, Supervisory and 
Technical Employees Western Australian Branch, 
Applicant and Swan Brewery Co Limited, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 24th day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

No. 271 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 255 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the West 
Australian Government Railways Commission in 
accordance with the Industrial Relations Act 1979; and 
whereas the application was heard ex pane before me, I, 
the undersigned Commissioner pursuant to the powers 
conferred upon me under the Industrial Relations Act 
1979, do hereby order and direct — 

1. That the applicant shall forthwith serve a copy 
of Application No. 271 of 1987, its accompanying 
statement and this order on the Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia, respondent, with respect to the claim in 
matter No. 255 of 1987. 

2. That an answer to the claim in matter No. 255 
of 1987 filed with the Commission on 13 March 1987 
shall be lodged with the Commission and a copy 
thereof served on the applicant by 4.00 p.m. Friday 
27 March 1987. 

No. 278 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 277 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by Lorraine Elsie 
Morgan in accordance with the Industrial Relations Act 
1979; and whereas the application was heard ex parte 
before me in Chambers, I, the undersigned Commis- 
sioner pursuant to the powers conferred on me under the 
Industrial Relations Act 1979, do hereby order and 
direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 278 of 1987, its accompanying 
statement and this Order on Gordon Ross Payton, 
trading as Payton Finance. 

(2) That an answer to the claim in matter No. 277 
of 1987, lodged with the Commission on 19 March 
1987 shall be lodged with the Commission and a 
copy thereof served on the applicant within 14 days 
from the date upon which the documents mentioned 
in (1) above are served on Gordon Ross Payton, 
trading as Payton Finance. 

Dated at Perth this 24th day of March 1987. Dated at Perth this 26th day of March 1987. 

(Sgd.) O.K. SALMON, 
Commissioner. 

(Sgd.) S.A. KENNEDY, 
Commissioner. 

BEFORE THE WESTERN AUSTRALIAN BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

No. 276 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 275 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by Pauline Jill 
Clifton in accordance with the Industrial Relations Act 
1979; and whereas the application was heard ex parte 
before me in Chambers, I, the undersigned 
Commissioner pursuant to the powers conferred on me 
under the Industrial Relations Act 1979, do hereby order 
and direct — 

No. 292 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 291 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by Leighton/TKK 
Joint Venture in accordance with the Industrial Relations 
Act 1979; and whereas the application was heard ex parte 
before me in Chambers, I, the undersigned Senior 
Commissioner pursuant to the powers conferred on me 
under the Industrial Relations Act 1979, do hereby order 
and direct:— 

1. That the applicant shall forthwith serve a copy 
of Application No. 292 of 1987, its accompanying 
statement and this order on the Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia. 

(1) That the applicant shall forthwith serve a copy 
of Application No. 276 of 1987, its accompanying 
statement and this Order on Gordon Ross Payton, 
trading as Payton Finance. 

(2) That an answer to the claim in matter No. 275 
of 1987, lodged with the Commission on the 19th 2. That an answer to the claim m matter No. 291 
day of March 1987, shall be lodged with the of 1987 lodged with the Commission on the 23rd day 
Commission and a copy thereof served on the of March 1987, shall be lodged with the Commission 
applicant within 14 days from the date upon which and a copy thereof served on the applicant by 2.00 
the documents mentioned in (1) above are served on p.m. on the 25th day of March 1987. 
Gordon Ross Payton, trading as Payton Finance. 

Dated at Perth this 24th day of March 1987. 
Dated at Perth this 26th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
(Sgd.) S.A. KENNEDY, [L.S.] Senior Commissioner. 

[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 316 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 315 of 1987 is to be filed in the 
Commission. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 320 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 319 of 1987 is to be filed in the 
Commission. 

WHEREAS an application was made by Stanley Charles 
Chase in accordance with the Industrial Relations Act 
1979; and whereas the application was heard ex pane 
before me in Chambers, I, the undersigned 
Commissioner pursuant to the powers conferred on me 
under the Industrial Relations Act 1979, do hereby order 
and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 316 of 1987, its accompanying 
statement and this Order on DTX Australia 
Limited. 

(2) That an answer to the claim in matter No. 315 
of 1987, lodged with the Commission on the 27th 
day of March 1987, shall be lodged with the 
Commission and a copy thereof served on the 
applicant within seven days from the date upon 
which the documents mentioned in (1) above are 
served on DTX Australia Limited. 

Dated at Perth this 31st day of March 1987. 

WHEREAS an application was made by Raymond 
Smith in accordance with the Industrial Relations Act 
1979; and whereas the application was heard ex parte 
before me in Chambers, I, the undersigned 
Commissioner pursuant to the powers conferred on me 
under the Industrial Relations Act 1979, do hereby order 
and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 320 of 1987, its accompanying 
statement and this Order on DTX Australia 
Limited. 

(2) That an answer to the claim in matter No. 319 
of 1987, lodged with the Commission on 27 March 
1987 shall be lodged with the Commission and a 
copy thereof served on the applicant within seven 
days from the date upon which the documents 
mentioned in (1) above are served on DTX Australia 
Limited. 

Dated at Perth this 31st day of March 1987. 

(Sgd.) S.A. KENNEDY, 
Commissioner. 

(Sgd.) S.A. KENNEDY, 
Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 318 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 317 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by John King in 
accordance with the Industrial Relations Act 1979; and 
whereas the application was heard ex parte before me in 
Chambers, I, the undersigned Commissioner pursuant to 
the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 318 of 1987, its accompanying 
statement and this Order on DTX Australia 
Limited. 

(2) That an answer to the claim in matter No. 317 
of 1987, lodged with the Commission on 27 March 
1987 shall be lodged with the Commission and a 
copy thereof served on the applicant within seven 
days from the date upon which the documents 
mentioned in (1) above are served on DTX Australia 

Dated at Perth this 31st day of March 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 325 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 324 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by Leighton/TKK 
Joint Venture in accordance with the Industrial Relations 
Act 1979; and whereas the application was heard ex parte 
before me in Chambers, I, the undersigned Senior 
Commissioner pursuant to the powers conferred on me 
under the Industrial Relations Act 1979, do hereby order 
and direct:— 

(1) That the applicant shall forthwith serve a copy 
of Application No. 325 of 1987, its accompanying 
statement and this Order on the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia. 

(2) That an answer to the claim in matter No. 324 
of 1987, lodged with the Commission on the 30th 
day of March 1987, shall be lodged with the 
Commission and a copy thereof served on the 
applicant by 2.00 p.m. of the 31st day of March 
1987. 

Dated at Perth this 30th day of March 1987. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. (Sgd.) G.G. HALLIWELL, 
[L.S.J Senior Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 376 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application to shorten the time in 
which an answering statement to Application No. 
375 of 1987 is to be filed in the Commission. 

WHEREAS an application was made by Peters (WA) 
Limited, Wesfarmers Limited and Capel Dairy 
Comppany (WA) (hereinafter referred to as the 
applicants) in accordance with the Industrial Relations 
Act 1979 and whereas I made such enquiries as I 
considered appropriate in the circumstances of the case; 
Now, I, the undersigned Commissioner of the Western 
Australian Industrial Relations Commission pursuant to 
the powers conferred upon me under the Industrial 
Relations Act 1979 do hereby order and direct: 

1. That the applicants shall forthwith serve a copy 
of Application Nod. 375 and 376 of 1987, their 
accompanying statements and this Order on the 
Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch 
(hereinafter referred to as the respondent). 

2. That an answer to the claims in application No. 
375 of 1987 shall be filed by the respondent in the 
office of the Registrar of the Commission on or 
before Tuesday the 14th day of April 1987. 

Dated at Perth this 10th day of April 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 360 of 1987. 

Between the Breweries and Bottleyards Employees' 
Industrial Union of Workers of Western Australia, 
Applicant and Kirin Australia Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
applicant today sought and was granted leave by the 
Commission to withdraw the application; now therefore 
I, the undersigned, before whom the conference was held 
do hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 9th day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

me in Chambers, I, the undersigned Commissioner 
pursuant to the powers conferred on me under the 
Industrial Relations Act 1979, do hereby order and 
direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 429 of 1987, its accompanying 
statement and this Order on the Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth. 

(2) That an answer to the claim in matter No. 428 
of 1987, lodged with the Commission on 23 April 
1987 shall be lodged with the Commission and a 
copy thereof served on the applicant by 2.30 p.m. on 
this date. 

Dated at Perth this 24th day of April 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

NOTICES — 
Cancellation of 

award s/agreements/respondents 
— under section 47 — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

File No. 686/77. 

TAKE NOTICE that the Commission acting pursuant to 
section 47 of the Industrial Relations Act 1979 intends, 
by Order, to cancel the "Gas Workers (Fremantle Gas 
and Coke Company) Agreement 1973" No. 1 of 1974 on 
the grounds that there is no employee to whom the 
Agreement applies. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the publication of this notice, 
object to the Commission making such order. 

Dated at Perth this 13th day of April 1987. 

K. SCAPIN, 
Registrar. 

SCHOOL TEACHERS 
TRIBUNAL — 

Matters dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 429 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Appli- 
cation No. 428 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by Hamersley Iron 
Pty Limited in accordance with the Industrial Relations 
Act 1979; and whereas the application was heard before 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. T9 of 1986. 

In the matter of an appeal pursuant to section 78 (1) (b) 
(iii) of the Industrial Relations Act 1979 by Basil 
Milentis against a punishment for alleged 
misconduct imposed on him by the Honourable 
Minister for Education pursuant to section 7C (12) 
(b) of the Education Act 1928 and in the matter of a 
question of law arising from that appeal. 

Reference. 
THE Commission constituted by the Government 
School Teachers Tribunal, with the consent of the 
President of the Western Australian Industrial Relations 
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Commission, pursuant to the powers contained in 
section 27 (1) (u) of the Industrial Relations Act 1979 
hereby refers to the Full Bench for hearing and deter- 
mination the following question of law arising in the 
abovementioned appeal, namely 

Is an appeal brought pursuant to section 78 (1) (b) 
(iii) of the Industrial Relations Act 1979 to be heard 
as a strict appeal, a rehearing or de novol 

Dated at Perth this 22nd day of April 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner — Chairman 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. TCR 12 of 1986. 

Between the State School Teachers' Union of Western 
Australia (Incorporated), Claimant and the 
Honourable Minister for Education, Respondent. 

Before the Commission constituted by the 
Government School Teachers Tribunal. 

Mr Commissioner G.J. Martin (Chairman), 
Mr D.G. Powell (Member), 

and Dr K.W. Evans (Member). 
The 21st day of November 1986. 

Mr A.B. Lucev appeared on behalf of the claimant. 
Mrs M.A. Yeats (of Counsel) appeared on behalf of 

the respondent. 

Reasons for Decision. 
THE CHAIRMAN: On the 23rd day of September 1986 
we issued the following statement: 

The Tribunal has decided that the appeal brought 
by the claimant on behalf of Mr G.B. Pryce against 
the punishment imposed upon him by the Director 
General of Education, for alleged misconduct under 
section 7C of the Education Act 1928 be dismissed. 

The Tribunal confirms the determination of the 
Director General of Education and his Order that 
Mr G.B. Pryce be transferred at his own expense to 
the Carnarvon Senior High School at the end of the 
third term, 1986 provided that if as suggested during 
the proceedings before us, it becomes necessary due 
to staffing problems to transfer Mr G.B. Pryce to 
some other school in lieu of Carnarvon Senior High 
School, the expenses of such transfer to be borne by 
Mr G.P. Pryce shall not exceed the amount that 
would have been incurred by him in transferring 
from Tom Price to Carnarvon. 

We give this decision now because of the time 
limitations arising from the present school holidays 
and the transfer arrangements which need to be 
effected by the respondent and Mr G.B. Pryce. 

We will publish our reasons for decision later and 
now issue our Order in determination of the matter. 

The Order so issued reads: 
1. That the appeal by Mr G.B. Pryce against the 

punishment imposed on him for alleged misconduct 
under the Education Act 1928, be dismissed. 

2. That the determination by the Director 
General of Education pursuant to section 7C (12) of 
the Education Act 1928 that Mr G.B. Pryce is guilty 
of misconduct for the purposes of section 7C (2) of 
the aforesaid Act, be confirmed. 

3. That the order of the Director General of 
Education that Mr G.B. Pryce be transferred at his 
own expense to Carnarvon Senior High School at 
the end of the third term, 1986 pursuant to section 

7C (12) (a) (iv) of the Education Act 1928 be 
confirmed subject to the following modification 
namely that in the event of Mr G.B. Pryce being 
transferred by the Director General of Education to 
another school in lieu of Carnarvon Senior High 
School, the expenses of such transfer to be borne by 
Mr G.B. Pryce shaU not exceed the expenses which 
he would have incurred in transferring from Tom 
Price to Carnarvon. 

We now publish our reasons for decision. 
The following matter of disagreement between the 

parties was not resolved by conciliation at a conference 
of representatives of the parties held in Perth on the 5th 
day of September 1986 pursuant to section 44 of the 
Industrial Relations Act 1979. 

The claimant on behalf of Geoffrey Pryce, a 
teacer, employed at the Karratha District High 
School, appeals against the punishment imposed on 
him for alleged misconduct under the Education Act 
1928 on the grounds that: 

(a) the conduct of the aforesaid teacher, the 
cause of the said punishment was not 
misconduct for the purposes of section 7C 
(2) (e) of the Education Act 1928 and 

(b) the punishment imposed by the 
respondent is accordingly unjustified and 
unnecessary. 

The respondent denies the appeal wholly. 
(The reference to the Karratha District High 

School should have read the Tom Price District 
High School.) 

That matter of disagreement is in essence an appeal for 
the purposes of section 78 (1) (b) (ii) of the Industrial 
Relations act 1979 and the Tribunal and the parties 
treated it as such. 

Section 78 (1) (b) (ii) of the Act reads as follows: 
78 (1) Subject to Division 3 of Part II the Tribunal 

has exclusive jurisdiction 
(a) ... 
(b) to hear and determine:— 

(i) ... 
(ii) . . . 
(iii) an appeal by a teacher against any 

punishment for alleged misconduct 
imposed on him under the 
Education Act 1928 other than a 
punishment that is a reprimand or a 
fine that does not exceed $50.00. 

In the matter before us the Director General of 
Education determined pursuant to subsection (12) of 
section 7C of the Education Act 1928 and ordered that 
Mr G.B. Pryce be transferred at his own expense to 
another school and location, the cost of which was said 
to be in excess of $455 (Exhibit 7). That punishment was 
not a "reprimand" or "fine that does not exceed 
$50.00" and accordingly the Tribunal considers it 
possesses the jurisdiction to hear and determine the 
appeal. 

The sequence of events leading to the imposition of 
that punishment is as follows: 

On the 10th day of June 1986 the teacher pleaded 
guilty in a Court of Petty Sessions in Karratha to the 
charge that 

On the 14th day of May 1986 at Tom Price he had 
in his possession a utensil (bong) for use in 
connection with the smoking of a prohibited plant 
having detectable traces of a prohibited plant, 
namely Cannabis. 

That charge was laid pursuant to section 5 (1) (d) (i) of 
the Misuse of Drugs Act 1981. 

The Teacher was fined $400 with $77.50 costs. 
By letter dated 22 July 1986 (Exhibit 1) the Director 

General of Education advised the teacher that that event 
had "come to his attention" and that it appeared to him, 
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the Director General of Education, that the commission 
of that offence "may be such as to constitute misconduct 
within the terms of section 7C of the Education Act 
1928". 

The relevant part of that section is in the following 
terms: 

(2) For the purposes of this section a teacher shall 
be guilty of misconduct if — 

(e) he engages in disgraceful or improper 
conduct in his official capacity or 
otherwise by reasons of which he ceases to 
be a fit and proper person to hold office as 
a teacher. 

The Director General of Education also advised the 
teacher that where he was of the opinion that a situation 
had arisen whereby a teacher may be guilty of 
misconduct, he is required to inquire into the circum- 
stances of the alleged misconduct and make a determina- 
tion in respect of that conduct. 

The Director General then requested of the teacher an 
explanation of the offence for which the teacher had 
been convicted by 1 August 1986 pointed out that "of 
particular relevance to this department are the circum- 
stances surrounding the commission of the offence. That 
is how the offence was discovered and was there any 
student involvement with the offence at any time?" 
(Exhibit I). 

By letter dated 1 August 1986 the teacher replied to 
that letter from the Director General of Education and 
explained that: 
* There was no student involvement at any time with 

the offence for which he was convicted. 
* The offence was discovered by Police Officers on 

the 18th day of April 1986 when they entered the 
house in which he (and others) resided by a warrant 
to search for drugs. 
[There is a discrepancy here with dates in that the 
Complaint (Exhibit A) taken out on the 15th day of 
March, cites the 14th day of March 1986 as the date 
of the offence. It also records that on the 15th day of 
March, the teacher was remanded to the Magistrates 
Court on the 16th day of April 1986.] 

* In that search smoking implements were discovered 
the teacher was arrested and required to proceed to 
the Police Station where he was charged with the 
possession of a smoking implement. 

* On the 19th day of April 1986 [the 16th day of April 
1986 from the Complaint (Exhibit A)] he appeared 
and entered a plea of "Not Guilty", abstaining to 
seek legal advice. 

* Realising the ramifications of the potential publicity 
of the case in the town he took steps under the 
guidance of his solicitor to have his case heard in 
Karratha. 

* Due to an injury he was unable to travel to Karratha 
on the day of the hearing and instructed his solicitor 
to enter a plea of guilty as his solicitor had advised 
him that on the construction of the term 
"possession" referred to in section 5 (1) (d) of the 
Misuse of Drugs Act, he had no grounds on which to 
defend the charge against him. 

* The conviction recorded details no proof of use, 
ownership or even knowledge of the presence of the 
implements found and any suggestion or inferences 
made regarding him and an association with drugs 
of any description are purely speculative. 

* Accordingly he contended that the conviction did 
not constitute misconduct under the terms of section 
7C of the Education Act 1928. 

By letter dated the 12th day of August 1986 the 
Director General of Education advised the teacher that: 
* He had received the teacher's letter of the 1st day of 

August 1986. 

* He considered that a conviction under the Misuse of 
Drugs Act, following upon the teacher's plea of 
guilty, constituted misconduct for the purposes of 
section 7C of the Education Act. 

* As no students were involved in the commission of 
the offence and as it appeared to have been confined 
to the teacher's private life he did not consider it 
necessary to dismiss or suspend the teacher, but he 
had determined to transfer the teacher at his own 
expense to the Carnarvon Senior High School at the 
end of the present school term (the 19th day of 
September 1986). 

* That determination would enable the teacher to 
leave an environment that had seen considerable 
publicity as a result of the teacher's conviction. 

* Any further offence by the teacher against the 
Misuse of Drugs Act would not be tolerated by the 
Education Department and dismissal would be the 
only alternative in such a case. 

In the proceedings before the Tribunal the claimant 
commenced its argument in support of the appeal by 
analysing those provisions of the Education Act 1928 
which empower the Director General of Education to 
impose disciplinary measures against teachers for 
"misconduct" as defined in that Act for the purposes of 
the Act. 

It submitted that subsection (2) of section 7C and 
which describes the actions or omissions by a teacher 
which constitute "misconduct" for the purposes of the 
section must be read carefully, particularly paragraph (e) 
of subsection (2) in order to ascertain its true intent. 

It is the claimant's view that paragraph (e) and which 
reads: 

(e) he engages in disgraceful or improper conduct 
in his official capacity or otherwise by reason of 
which he ceases to be a fit and proper person to hold 
office as a teacher, 

poses firstly a consideration of the word "otherwise" in 
the phrase: "in his official capacity or otherwise" of that 
paragraph in that the word "otherwise" is ambiguous 
and unclear, having no single plain natural meaning but a 
multiplicity of meanings many of which give rise to an 
interpretation of those words which is contrary to the 
intent of the Act and paragraph (e) of subclause (2) of 
section 7C as it was passed through the legislature. 

By reference to the third edition of the Shorter Oxford 
English Dictionary the claimant submitted that the word 
"otherwise" could mean "in another way", "in other 
ways differently", "in another case", "in other circum- 
stances", "if not else", "in other respects", or "on the 
other hand". 

When used in conjunction with "and" or "or" it can 
mean the opposite or the reverse. By reference to 
particular rulings of Courts the claimant set out to 
demonstrate that interpretations of the phrase "or 
otherwise" were similarly contradictory. Those 
references gave meanings for the phrase as "in any other 
eay" or "something similar". If one of the dictionary 
meanings led to the conclusion that conduct was related 
to a teachers official or unofficial capacity it would be 
inappropriate it was submitted as it would mean that a 
teacher's conduct was under scrutiny at all times and the 
Director General of Education should not have such a 
wide scope to review the legal, social and moral conduct 
of its employees and penalise them for it. 

The claimant then took us to the legislative history of 
section 7C of the Education Act. 

It told as that prior to the 4th day of December 1981 
questions of aEeged misconduct by teachers were dealt 
with under the terms of regulation 134 of the Education 
Act Regulations 1960. 

Regulation 134 as revoked and re-enacted on the 17th 
day of August 1979 provided in subregulation (1) so far 
as it is relevant to the matter before us. 
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(1) A teacher who — 
(a) ... 
(b) ... 
(c) ... 
(d) ... 
(e) engages in disgraceful or improper 

conduct, whether during or connected 
with his employment and functions as a 
teacher or not; 

(f) . . . 
is guilty of misconduct and is likely to be dismissed. 

(WAGG 17-8-1979 p. 2522.) 
Though not relevant to these proceedings placitum (f) 

was deleted on the 9th day of December 1979 (WAGG p. 
3581 and p. 3582). 

On the 22nd day of December 1981 the Supreme Court 
of Western Australia, Mr Justice Wickham, held that 
subregulations (5) (a) (ii) relating to a fine which could be 
imposed on a teacher whom the Director General of 
Education determined to be guilty of misconduct and (7) 
relating to the manner in which such a fine could be 
recovered from a teacher, of regulation 134 were beyond 
the power authorised by the Education Act 1928 (WAR 
1982, p. 227 and p. 230). 

On the 4th day of December 1981 Act No. 100 of 1981, 
an act to amend the Education Act 1928 was assented to. 
This Act introduced a new section 7C — (Disciplinary 
Action for Misconduct) and replaced all of the 
provisions of regulation 134, and which was revoked in 
the Government Gazette of the 19th day of March 1982 
p. 974. 

Paragraph (e) of subsection (2) of section 7C provided 
that — 

(2) For the purpose of this section a teacher shall 
be guilty of misconduct if — 

(a) ... 
(b) ... 
(c) ... 
(d) ... 
(e) he engages in disgraceful or improper 

conduct whether during or connected with 
his employment and functions as a teacher 
or not. 

(The Statutes of Western Australia — 1981 
Volume 2 p. 1361 at p. 1362.) 

Paragraph (e) was in the same terms of that of 
regulation 134 (1) (a) (e) and attraced continued criticism 
from teachers, the claimant and others. (The regulation 
we were told had also previously been the subject of 
criticism by the State Legislative Review and Advisory 
Committee.) 

Then the Education Amendment Act No. 26 of 1983 
was assented to on 1 December 1983 and produced 
paragraph (e) of subsection (2) of section 7C of the 
Education Act 1928 in its present form. (The Statutes of 
Western Australia 1983, Vol 1 p. 163 at p. 164.) 

In the claimant's submission remarks by the Minister 
in charge of the amending legislation and remarks by that 
person when in Opposition and speaking against the 1981 
amendment clearly demonstrates the intention of the 
changes effected to paragraph (e) in 1983. 

In opposing the introduction of section 7C of the 
Education Act 1928 in 1981 that person said 

If a teacher were convicted of being in possession 
of marihuana I would not believe that should be 
subject to a penalty with regard to his teaching 
unless it could be clearly demonstrated that it 
affected his teaching in some way. 

and 
Provision can be made in the regulations to cover 

teachers while they are teaching but what they do 
outside their job hours should be of no interest to 
the education system. 

It seems to us that the words to be inserted in the 
Education Act have been taken from the 
regulations, which the Legislative Review and 
Advisory Committee said were contrary to the civil 
rights and freedom of the citizens of the community. 

(Hansard 1981 p. 5928.) 
We note by reading the references drawn to our 

attention by the claimant that the Legislative Review and 
Advisory Committee in its report said of the old 
Regulation 134 

Secondly, and cause for greater concern, regula- 
tion 134 (1) (e) provides that a teacher who ' 'engages 
in disgraceful or improper conduct, whether during 
or connected with his employment and functions as 
a teacher or not" is guilty of misconduct and is liable 
to the penalties provided for in the regulation. 

The concept of "disgraceful or improper 
conduct" in a professional respect is well known 
and it is well accepted — see, for example, the 
Dental Act 1939-75 section 23 ("infamous or 
disgraceful conduct in a professional respect"), the 
Legal Practitioners Act 1921-78 section 25 ("illegal 
or unprofessional conduct"), the Architects Act 
1921-78 section 22A ("infamous or improper 
conduct in a professional respect''), and the Medical 
Act 1894-1976 section 13 (1) ("infamous or 
improper conduct in a professional respect"). 

The emphasis in each of these cases is on the 
relationship between the conduct in question and 
the particular profession. 

The "disgraceful or improper conduct" which is 
said to "amount to misconduct" under the 
Education Regulations should bear some relation- 
ship to the work of the person concerned as a 
teacher. It should, for example, indicate that he is 
not suitable to teach children or otherwise indicate 
that his conduct requires him, as a teacher, to be 
disciplined. It may be said in answer that the 
regulations will be administered in this way but, 
having added the words "whether during or 
connected with his employment and functions as a 
teacher or not", the scope of the provision has been 
unnecessarily widened, conceding the desirability of 
extending the regulations to cover conduct outside 
the school premises. It is the view of the Committee 
that as presently drawn regulation 134 (1) (e) 
"unduly trespasses on rights liberties previously 
established by law or inherent in the traditional 
freedoms of Her Majesty's subjects in Western 
Australia. 
(OurEmphasis.) (Hansard 1981 pp.6140and6141.) 

We can understand against the background of those 
emphasised comments the concern expressed over the 
wording of section 7C as included in the Education Act 
in 1981 and the rewording effected in the 1983 
amendment, and which the Minister in charge of that 
process explained as 

MR PEARCE (Armadale — Minister for 
Education) (10.48 a.m.): I move — 

That the Bill be now read a second time. 
Section 7C of the Education Act has for some 

time been the subject of concern and critical 
comment from a number of sources, including 
myself, the State Legislative Review and Advisory 
Committee, the State School Teachers' Union of 
Western Australia, and the Western Australian 
Council of State School Organisations Inc. 

In particular, criticism has been levelled at the 
latter half of the section on the grounds that its 
wording allows the Education Department to 
monitor the private, social habits of teachers, 
irrespective of whether those habits impinged on 
teachers' fitness to carry out their duties. 

The previous Minister therefore agreed to engage 
in consultation with the Teachers' Union and the 
Western Australian Council of State School 
Organisations in an effort to achieve an amendment 
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acceptable to aU concerned. After a number of 
meetings with these groups and with the assistance 
of independent legal counsel, agreement on the 
rewording of the subsection was achieved. The 
proposed amendment to paragraph (e) of subsection 
(2) of section 7C reflects the consensus view of all 
parties. 

It reads as follows — 
(e) He engaged in disgraceful or improper 

conduct in his official capacity or 
otherwise by reason of which he ceases to 
be a fit and proper person to hold office as 
a teacher. 

(Our Emphasis.) (Hansard 1983 p. 1599.) 
That background material is of assistance in our view 

in that it clearly indicates that the 1983 amendment 
relates any particular behaviour of a teacher in his 
"private life" to his or her "business life" only if it 
"impinges upon his or her fitness to carry out the duties 
as a teacher" rather than the 1981 wording which could 
be construed as giving rise to disciplinary action against a 
teacher for any particular behaviour in' 'private" life per 
se, and obviously reflects the views of the Legislative 
Review and Advisory Committee which uses the phrase 
referred to earlier above 

The "disgraceful or improper conduct" which is 
said "to amount to misconduct under the Education 
Regulations should bear some relationship to the 
work of the person concerned as a teacher. It should 
for example indicate that he is not suitable to teach 
children or otherwise indicate that his conduct 
requires him as a teacher to be disciplined. 
(Our emphasis.) 

It to us makes sense that the wording of section 7C of 
the Education Act, was so amended in 1983 and destroys 
the claimants argument on the manner in which it is to be 
construed namely that unless private social conduct of 
teachers directly affects their teaching duties (p. 36) or 
the extra curricular activities that they are involved in 
with parents or students it is conduct outside of the scope 
of section 7C of the Education Act and particularly its 
argument about the meaning of the word "otherwise". 

Our consideration of the authorities referred to in 
Strouds Judicial Dictionary of Words and Phrases 
(Fourth Edition) upon the word "other" and 
"otherwise" leads us to the view that we should read the 
phrase in subsection (2) (e) of section 7C of the 
Education Act, "conduct in his official capacity or 
otherwise" as "conduct in his official capacity as a 
teacher or conduct in any other capacity or way". 

The question then becomes whether or not the 
conviction of the teacher of the charge made against him 
and the events leading to that charge in circumstances not 
directly relation to his school or his students or his duty 
to discharge his functions as a teacher, constitutes 
disgraceful or improper conduct by reason of which he 
ceases to be a fit and proper person to hold office as a 
teacher. 

The claimant submitted that the offence to which the 
teacher pleaded guilty was not disgraceful or improper 
conduct for the purposes of his teaching or otherwise and 
secondly even if it was it was not such that he ceased to be 
a fit and proper person to hold office as a teacher. 

Looking at other offences of which teachers may be 
convicted such as driving under the influence of alcohol 
and which the claimant told us had happened, those 
convictions had not led to any disciplinary action against 
the teacher by the respondent. 

It was anomalous the claimant submitted for the 
respondent to label one act of conduct as immoral and 
another not for the purposes of disciplinary action. 

In this case a conviction for possession of a prohibited 
smoking implement containing traces of cannabis does 
not the claimant put to us, as a matter of law mean, that 
the teacher was in possession of drugs and referred us to 
a number of authorities on that point and others which 
say for example 

So it is that possession of a prohibited smoking 
implement in my view simply means that the person 
concerned must have knowledge of the prohibited 
smoking implement. He must have knowledge in 
this case for example that it was on the premises. It 
does not imply that he uses it or that he uses drugs. It 
does not imply that he actually owns the prohibited 
smoking implement. 
(RV Warsaw 1969 2 All England reports p. 1181.) 

(Transcript notes of proceedings p. 16.) 
We note that the Misuse of Drugs Act under which the 

teacher was charged provides in section 3 — that 
"to possess" includes to control or have 

dominion over, and to have the order or disposition 
of, and inflections and derivatives of the verb "to 
possess" have correlative meanings; 

and that section 5 of that Act provides that 
(1) A person who 

(a) ... 
(b) ... 
(c) ... 
(d) has in his possession — 

(i) any pipes or other utensils for use in 
connection with the smoking of a 
prohibited drug or prohibited 
plant; or 

(ii) any utensils used in connection 
with the manufacture or prepara- 
tion of a prohibited drug or pro- 
hibited plant for smoking, 

in or on which pipes or utensils there are 
detectable traces of a prohibited drug or 
prohibited plant; or 

(e) . . , 
except when he is authorised by or under this Act or 
by or under the Poisons Act 1964 to do so, commits 
a simple offence. 

The claimant submitted that the teachers' action in 
entering a plea of guilty to the charge laid against him 
may have been an error on his part and that the 
respondent in considering the teacher's response (Exhibit 
2) to its "please explain letter" of 22 July 1986 (Exhibit 1) 
should have investigated the matter further. 

The claimant sees the teacher's letter of response as 
being a denial that he was in possession of the smoking 
implement or of any association with drugs or the use of 
drugs. 

Yet the teacher's letter does not say that — instead it is 
constructed in indirect terms such as 

The conviction under the section details no proof 
of use, consumption or even knowledge of the 
possession of the implements found. 

Any suggestion or inferences made regarding 
myself and an association with drugs of any 
descignation are purely speculative. 

and 
I do not personally consider that my conviction 

under this section of the Misuse of Drugs Act 
constitutes misconduct within the terms of section 
7C of the Education Act for the following reasons: 
* I was not engaged in disgraceful or improper 

conduct in or removed from my official 
capacity. 

* I was not engaged in disgraceful or improper 
conduct otherwise by reason of which deems 
me as an unfit or improper person to hold 
office as a teacher. 

There is not in that letter any categorical denial of the 
allegations contained in the charge laid against the 
teacher which throws into question in our minds the 
teachers bona fides — why was he so evasive, indirect or 
vague? or was the letter by its legahstic form suggested to 
or prepared for him by his legal adviser? 
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The teacher was no more direct in his letter to the 
claimant (Exhibit 4) — mid August 1986 although he 
poses the question "Is being an occupant present on the 
premises at the time the illegal article was discovered, a 
conduct? Since conduct implies an act of behaviour of 
some description I can identify with your opinion that 
possession can hardly be construed as misconduct", 
which suggests no direct connection with the smoking 
implement but even so a direct explanation of the facts of 
the matter was not forthcoming or put to us. 

Counsel for the respondent stressed that aspect of the 
appeal to us and informed us that her inquiries showed 
that during the statement of facts to the magistrate, it 
was said that three smoking implements were found by 
the police in a cupboard in the teachers room and he had 
admitted that they were his. That statement causes us to 
again have doubts upon the teachers honesty with the 
respondent and the claimant. 

The teachers credibility is further thrown into question 
in our view in the incident in question by the extract from 
a letter written by the teacher in 1985 to the respondent 
and read to us by the claimant during the proceedings in 
the following terms: 

From early in the first term until mid second term 
I was the unfortunate subject of allegations made by 
the police and a number of parents regarding an 
association with drugs in the town. Following an 
investigation and search by the police these 
allegations were proved to have no foundation. 
Community opinion regarding these allegations has 
since altered, the result being that I gained the 
support of many members of the community against 
the temporary character defamation. The whole 
incident was an intimidating and embarrassing 
experience. 

(Transcript Notes of Proceedings p. 18.) 
The claimant went on to submit that it does not follow 

automatically that a conviction under the Misuse of 
Drugs Act is misconduct for the purposes of section 7C 
(2) (e) of the Education Act. 

We were referred to the matter of MacMillan v. 
Pharmaceutical Council of Western Australia and the 
decision of Mr Justice Kennedy of the 20th day of July 
1982 (1983 WA Reports p. 166). We find this matter of 
interest and assistance as it relates to proceedings similar 
to those now before us. 

In that matter a registered pharmaceutical chemist was 
found guilty in the Perth Court of Petty Sessions on the 
29th day of Septemer 1981 of an offence against a section 
of the Pharmacy Act and fined $250 and ordered to pay 
costs of $180. 

On the 19th day of May 1982 the Pharmaceutical 
Council of Western Australia proceeded against the 
pharmacist under section 32 of the Pharmacy Act and in 
the result directed that his name be erased from the 
Register of Pharmaceutical Chemists. 

The proceeding before the Supreme Court was an 
appeal against that decision. 

Section 32 of the Pharmacy Act as reproduced in His 
Honour's reasons for decision provided that: 

The disciplinary functions of the respondent are 
set out in section 32 of the Act. The relevant 
subsections are subsections (6) and (7), which are in 
the following terms: 

(6) Proceedings under this section may be 
instituted if the Council has reason to believe that 
the pharmaceutical chemist, company or friendly 
society to be required to show cause:— 

(a) has been convicted of an offence that in 
the opinion of the Council renders that 
person, company or friendly society unfit 
to continue to be engaged in carrying on 
the practice of a pharmaceutical chemist; 

(b) being a pharmaceutical chemist, is by 
reason of mental or physical incapacity, 

alcohol, or addiction to any deleterious 
drug unfit to continue to practice; 

(c) is guilty of carelessness, incompetence, 
impropriety, misconduct or infamous 
conduct in a professional respect; 

(d) is guilty of the breach of an undertaking 
given by or on behalf of that party 
pursuant to previous proceedings under 
this section; or 

(e) is guilty of contravening the regulations 
relating to advertising, but upon no other 
grounds. 

(Our emphasis.) (1983 WA Reports p. 166 at p. 171.) 

The penalties provided were: 
(7) Where upon any proceedings being instituted 

under this section the Council determines that a 
person, company or friendly society has failed to 
show cause why he or it should not be dealt with in 
accordance with the provisions of this section, or if 
that person, company or friendly society fails 
without reasonable excuse to appear before the 
Council, the Council may: 

(a) Where that person is a pharmaceutical 
chemist:— 

(i) order that his name be erased from 
the register 

(ii) order that for such period as is 
specified in the order, not being a 
period in excess of three years, he 
be prohibited from carrying on the 
practice of a pharmaceutical 
chemist, and that his licence be 
accordingly suspended; 

(iii) impose on him a fine not exceeding 
$500; or 

(iv) censure him; 

(b) in the case of a company or friendly 
society:— 

(i) impose on it a fine not exceeding 
$500; or 

(ii) censure it; and 

(c) in any case:— 
(i) order any party to the proceedings 

to pay any costs and expenses of, or 
incidental to those proceedings; 

(ii) require any party to the proceed- 
ings to give an undertaking to the 
Council in such terms as the 
Council thinks fit, either personally 
or in the case of a company or 
friendly society under the hand of a 
proper officer; and 

(iii) impose or vary any condition in 
relation to a licence or registration. 

(1983 WA Reports p. 166 at pp. 171 and 172.) 

Of those provisions His Honour remarked: 
The form of these provisions is not a little curious. 

If a pharmaceutical chemist has been convicted of 
an offence which, in the opinion of the council, 
renders him unfit to continue to be engaged in 
carrying on the practice of a pharmaceutical 
chemist, it might have been expected that only one 
consequence, namely, erasure from the register, 
could result. However, three other options are, on 
the face of it, open to the council, namely, 
suspension, the imposition of a fine and the 
administration of a censure. 

(1983 WA Reports p. 161 at p. 172.) 

The same can be said of the provisions of section 7C of 
the Education Act, which also offers options in an 
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ascending order in the case of misconduct as defined by 
that Act as subsection (12) of that section says: 

(12) Where as a result of any inquiry under this 
section the Director General determines that a 
teacher is guilty of misconduct he may: 

(a) by order in writing impose one or more of 
the following punishments on the teacher 
namely; 

(i) a reprimand; 
(ii) a fine not exceeding $200 
(iii) transfer the teacher at the teachers 

own expense; 
(iv) reduce the teacher's salary grade 
(v) reduce the teacher from one 

position to another carrying a lower 
salary or remuneration; or 

(vi) subject to subsection (15) of this 
section, suspension for any period 
up to 12 months; or 

(b) make a report and recommendation to the 
Minister that the teacher be dismissed. 

The test approved by His Honour to the matter before 
him was: 

The wording of section 32 (6) (a) itself appears a 
little ambiguous. It could be read as meaning that it 
is the offence itself which in the opinion of the 
council, must render the chemist unfit to carry on 
his practice, without regard to the facts which 
constituted the offence. Alternatively, it could be 
that regard is to be had to all the facts. Similar 
legislation in force elsewhere is somewhat 
differently worded, but the practice seems always to 
have been to have regard to all the surrounding 
circumstances: see for example, Medical Board of 
Queensland v. Burne (1958) 100 CLR 582 at 595-6 
and Re H (A Pharmacist), supra, at 405. This 
appears to me to be the proper approach to the 
present legislation. In principle, it might be thought 
that the real issue is not whether a person has been 
convicted of an offence against the criminal law, but 
whether his conduct has been such as to show that he 
is unfit to remain as a member of his profession: see 
Taylor J. in Ziems v. Prothonotary of the Supreme 
Court of New South Wales (1957) 97 CLR 281 at 
302. The proof of the conviction is then simply a 
useful aid to proof of the conduct which constitutes 
the offence. 

(1983 WA Reports p. 161 at p. 173.) 

His Honour also observed: 
Finally, as to the applicable principles, it may be 

accepted that the purpose of disciplinary 
proceedings against a pharmacist who has been 
convicted of a criminal offence by a court of law is 
not to punish him a second time for the same 
offence, but to protect the public who may come to 
him and to maintain the high standards and good 
reputation of the profession: see Ziderman v. 
General Dental Council (1976) 1 WLR 330 at 333; 
(1976) 2 All ER 334 at 336. However, as Devlin J. 
pointed out in Hughes v. Architects' Registration 
Council of the United Kingdom (1957) 2 QB 550 at 
563; (1957) 2 All ER 436 at 443, that is not the only 
consideration: "There is something more important 
than the standing of a profession about which the 
council is naturally and properly concerned. There 
is the right of every man to earn his living in 
whatever way he chooses unless by the law or by his 
own voluntary submissions his way is taken from 
him. 
(Our emphasis.) (1983 WA Report p. 161 at p. 174.) 

(We adopt these observations now and in concluding 
later that the allegation of "double jeopardy" has no 
place in these proceedings except to the extent of matters 
to be taken into account when analysing the particular 
disciplinary measures imposed.) 

We have said that we do not accept the claimants' 
proposition on the narrow construction to be placed 
upon subsection (2) (e) of section 7C of the Education 
Act and consider that the question of whether particular 
conduct of a teacher makes him or her a person who 
ceases to be a fit and proper person to hold office as a 
teacher is to be answered by reference to the test of 
whether or not that conduct wherever it may occur is 
inconsistent with that of a person vested with the daily 
contact, supervision and guidance of young persons. 

The claimant suggested that the scales of equity were 
weighted against a teacher in a small or isolated 
community compared with teachers in the metropolitan 
area in that any indiscretions were more likely to become 
known in those former communities and not "buried in a 
sea of anonymity" as is the case of teachers in a city or a 
large metropolitan area. That as a fact may well be the 
case but it must be said that teachers in small or isolated 
communities must be more conscious of their code of 
conduct in such circumstances. 

Equally it must be said that for the teacher in a city or 
metropolitan area, the anonymity of size is no escape 
from detection and disciplinary action if he or she 
conducts himself or herself in a manner inimical to the 
role of teachers or their inherent contact relationships 
with young persons. 

That is a situation which leaves little room for error. 
We find little assistance in past decisions of the 

Tribunal differently constituted, referred to by the 
claimant and agree with the respondent that each 
particular case must be viewed in the social environment 
which exists from time to time and that environment 
today is the subject of many initiatives aimed against the 
misuse of drugs, particularly by young people. 

There is no place for the adage "Do as I say not what I 
do or can be perceived to be doing", in such an 
environment. 

The claimant submitted that the time which had 
elapsed between the conviction recorded against the 
teacher and the disciplinary action taken by the 
respondent diluted the alleged seriousness of the 
situation. 

That was a period of 11 weeks (the 10th day of June — 
the date of conviction until the 12th day of August 1986 
— the date of the respondent's letter ordering the teacher 
to transfer at his own expense). 

(The claimant spoke of a longer period of time by 
taking into account the date upon which the teacher was 
to vacate Tom Price.) 

The respondent told us that the matter of the teachers 
conviction was not drawn to its attention until early July 
when the Superintendent for the Pilbara region reported 
that fact and requested instructions from his superiors as 
to what action should be taken. 

The respondent's "please explain" letter of 22 July 
1986 (Exhibit I) was the action taken. 

The time span so arising does not in our view do any 
violence to the respondents' situation nor does the 
decision to allow the teacher to remain in Tom Price to 
the end of third term before effecting the transfer to 
Carnarvon. 

There were logistical arrangements to be made by both 
the teacher and the Department and time was needed. 

In any event disciplinary action had been taken which 
would probably have been known to the teachers' 
colleagues, his students and the parents. That action in 
our view was not simply a case of removing the teacher 
from the Tom Price school and to use the claimants 
words 

the Director General's action or non action is 
inconsistent with the allegations which might be 
made in respect of the effect upon the morality of 
the children concerned. 

(Transcript notes of proceedings p. 26.) 
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As the respondent said in its letter to the teacher 
advising him of the disciplinary action (Exhibit 3), after 
advising the teacher that a lesser penalty than dismissal 
was to be imposed, namely, the third rung of the seven 
rung ladder of penalties provided in section 7C (12) of the 
Education Act. 

This move will also enable you to leave an 
environment that has seen considerable publicity as 
a result of your conviction. 

That choice of disciplinary action we view as three 
fold, an opportunity for the teacher to put the past 
behind him in a new setting, a penalty in both money 
terms and personal inconvenience and the clear warning 
that any further such conduct would result in dismissal, 
an exercise of the respondent's discretion meeting the 
interests of all concerned the teacher, the students and 
the public. 

The claimant argued that such action as a penalty was 
harsh and unjustified. We have already rejected the 
notion of double jeopardy referred to by the claimant 
and being of the view that the disciplinary action applied 
to the teacher was open to the respondent and not shown 
to be inappropriate in the circumstances we see no need 
to discuss the matter further. 

We have seen justification to limit the penalty in 
money terms to that which the teacher would have been 
liable by virtue of a transfer to Carnarvon, the penalty 
imposed upon him by the respondent, in the event as 
envisaged in the proceedings before us that a transfer to 
another location may be necessary by virtue of the 
respondent's staffing requirements. 

We have decided that on the material before us 
(1) The provisions of paragraph (e) of subsection (2) 

of section 7C of the Education Act 1928 are to be given 
their ordinary meaning and not the restricted construc- 
tion urged upon us by the claimant to the effect that they 
exclude conduct not directly affecting a teachers teaching 
duties or extra curricular activities involving parents 
and/or students. 

(2) The events leading to and the conviction of the 
teacher of an offence under the Misuse of Drugs Act is in 
our view improper conduct and conduct which calls into 
question, and reflects upon, the suitability of the teacher 
to continue to hold office as a teacher. 

To use the words of the Tribunal in matter No. M8 of 
1982 — of the 29th day of October 1982, page 6 

The teacher is part of an educative environment 
created for the purpose of advancing the academic 
and social development of children as his employer 
deems appropriate to satisfy the perceived 
expectations of the community at large. In offering 
himself for employment the teacher warrants that he 
is of good character and upon engagement it follows 
that there is an implied condition of service that he 
will not engage in conduct prejudicial to his standing 
as a teacher. Such is the relationship between the 
teacher and his students he must be and be seen to be 
at all times a person of good character, a leader both 
respected and respectful. The standard of conduct 
required of him, however, is not so high that it can 
only be attained by a paragon of virtue but is that 
which a fair and reasonable person would determine 
as proper for a person whose professional duties 
involve the care and control of children within the 
ambit of the education programme of his school. 
(Our emphasis.) 

We have referred earlier in these reasons for decision 
to the need to have regard for the social environment 
existing from time to time and the emphasis which is 
presently being placed on dissuading young persons from 
the misuse of drugs thus highlighting in our view that a 
connection therewith can erode or tarnish a teacher's 
continued suitability to fulfil the role as described above. 

The teacher's failure to satisfactorily explain the 
circumstances of the events leading to his conviction to 
the respondent and to us, only we repeat leaves us with a 

687 

feeling of unease and doubts as to his sincerity and his 
actions. 

Accordingly we are of the view that the teacher was 
quilty of misconduct for the purposes of section 7C (2) 
(e) of the Education Act. 

(3) In all of these circumstances disciplinary action by 
the respondent was appropriate and the action which it 
chose was both by way of penalty and rehabilitation. 

In our view it has not been shown to be unjustified, 
unnecessary or too harsh. 

The matter is therefore formally determined by an 
Order that: 

(1) That the appeal by Mr G.B. Pryce against the 
punishment imposed on him for alleged misconduct 
under the Education Act 1928, be dismissed. 

(2) That the determination by the Director- 
General of Education pursuant to section 7C (12) of 
the Education Act 1928 that Mr G.B. Pryce is guilty 
of misconduct for the purposes of section 7C (2) of 
the aforesaid Act, be confirmed. 

(3) That the order of the Director-General of 
Education that Mr G.B. Pryce be transferred at his 
own expense to Carnarvon Senior High School at 
the end of the third school term, 1986 pursuant to 
section 7C (12) (a) (iv) of the Education Act 1928 be 
confirmed subject to the following modification 
namely that in the event of Mr G.B. Pryce being 
transferred by the Director-General of Education to 
another school in lieu of Carnarvon Senior High 
School, the expenses of such transfer to be borne by 
Mr G.B. Pryce shall not exceed the expenses which 
he would have incurred in transferring from Tom 
Price to Carnarvon. 

COAL INDUSTRY TRIBUNAL — 

Award/agreement — 
variation of — 

COLLIERY STAFFS. 
Award No. 62 of 1955. 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 25th day of March 1987. 
Application Nos. 2, 3, 5 of 1987. 

Between Australian Colliery Staff Association, Appli- 
cant and Griffin Coal Mining Co Ltd and Western 
Collieries Ltd, Respondents. 

In the matters of: An application (No. 2) to insert into 
Clause 5 (b) of the Colliery Staffs Award 1968 new 
classifications; an application (No. 3) to insert into 
Clause 18 of the Award definitions of new 
classifications and an application (No. 5) to vary the 
frequency of payment of wages. 

Decision of the Tribunal. 
THE CHAIRMAN: The first of the applications, 
Application 2 of 1987, seeks to insert new classifications 
into Clause 5 (b) of the existing Colliery Staffs Award. 
What the application does in reality is to recognise that 
hitherto there have been a number of classifications on 
the coal field which have been award-free. The parties 
seek now to bring them within the provisions of this 
award. 

In so doing, the indications are that where there are 
occupants in the new classifications, the Award, by and 
large, reflects current rates. The significant departure 
from that is the classification of Supply Controller, 



whose salary, it seems, will go from $552 to $569 per 
week or a little more. That is done on the basis of 
increased work value. On material put before the 
Tribunal by Mr Kenner, for the companies, there is some 
substance in the assertion that there has been at least a 30 
per cent increase it seems, in the number of staff 
supervised and the number of stock items has doubled 
with a consequent increase in the value of stock under 
control. While speaking for myself, I do not think much 
can be attached to the value of stock in inflationary times 
such as these, but it is something which the parties have 
thought relevant. But putting that aside, there is, if only 
in the number of stock items and the number of staff 
under supervision, a significant increase in work value to 
justify the changes, which have been sought by the 
parties on this occasion. 

As well it seems, the parties have made some minor 
adjustments to the rates of pay from some of the other 
classifications to reflect the true nature of their work 
based on the existing rates set out under the Award. 

We are agreed unanimously that the Award should be 
amended to reflect the parties' agreement with effect 
from the first pay period on and from this day, on the 
understanding that the parties will produce to us a 
schedule which more accurately reflects the rearranged ■ 
form of the new wages clause. 

Application 3 of 1987 seeks to insert into the Award 
what might be said to be job descriptions of many, if not 
all, of the new classifications. That is done by inserting 
into the Award definitions of those various classifica- 
tions. The parties have not yet finished negotiations on 
the matter and ask that it be adjourned sine die. We are 
agreed that it should be adjourned sine die. In the light of 
the informal discussions which have taken place before 
me in the presence of the parties, I think it is highly 
desirable that they reach agreement on the matter. So 
that they can do that, it is only right and proper that we 
adjourn those proceedings as they have requested. 

Finally the parties seek by the amended application as 
it now is, in Application 5 of 1987, to vary Clause 14 of 
the Award, which deals with the payment of wages. In 
essence, the parties want to provide that wages should be 
paid fortnightly on each alternate Friday, except where 
individual employees and the respective employer 
otherwise agree. That is a matter which, Mr Kenner has 
said in a different form, was before the Tribunal in 1985 
in application 7 of 1984. Since the parties have reached 
agreement to vary that provision, there is no reason why 
it should not be endorsed. It in no way offends the 
Tribunal's Principles and by consent the Award will be 
amended in Clause 14 in accordance with the amended 
application operative from this day. 

HAVING heard Mr W.S. Latter on behalf of the Appli- 
cant and Mr S. J. Kenner on behalf of the Respondent the 
Tribunal doth hereby award, order and prescribe: 

Application 2 of 1987. 
That the Colliery Staff's Award 1968 as amended be 

further amended by deleting the existing Clause 5 (b) and 
substituting the following: 

Classification and Rates of Pay for the Australian 
Collieries Staff Association: 

Division "A". 
Group 1 
Chief Mechanical Engineer 
Chief Electrical Engineer 
Maintenance Superintendent 
Chief Surveyor 
Office Controller 
Accountant 
Senior Geologist 
Group 2 
Shift Manager 
Senior Undermanager 

No Rate 

$663.49 

Division "A". 
Group 3 $652.98 
Mechanical Engineer in Charge 
Electrical Engineer in Charge 
Senior Maintenance Foreman 
Maintenance Planning Co-ordinator 
Coal and Quality Controller 
Group 4 $577.06 
Undermanager 
Group 5 $569.87 
Mechanical Engineer 
Electrical Engineer 
Maintenance Foreman 
Maintenance Planning Officer 
Apprentice Master 
Engineer 
Supply Controller 
Geologist 
DP Systems Co-ordinator 
Delta Controller 
Group 6 $564.38 
Project Officer 
Environmental Officer 
Group 7 $558.88 
Ventilation Officer 
Training Officer/Plant Instructor 
Group 8 $555.30 
Mine Surveyor 
Drill Foreman 
Systems Analyst 
Laboratory Supervisor 
Group 9 $550.52 
Assistant Accountant 
Chief Clerk 
Group 10 $548.48 
Draftsman 
Group 11 $547.47 
Paymaster 
Training and Safety Co-ordinator 
Occupational Health/Safety Officer 
Employee Relations Officer 
Personnel Officer 
Group 12 $537.08 
Analyst Programmer 
Group 13 $532.59 
Parts Co-ordinator 
Surveyor 
Assistant Supply Controller 
Senior Secretary 
Group 14 
Junior Engineer 
Junior Geologist 

1st year of service 80% $455.90 
2nd year of service 85% $484.39 
3rd year of service 90% $512.88 

Division "B". 
1. Senior Industrial Nurse $444.64 
2. Industrial Nurse $434.64 
3. Senior Clerk/Senior Storeman $428.50 
4. Screen and Surface Overseer $420.72 
5. Typist or Receptionist $402.96 
Group 1 
Adult Clerk 
Storeman 
Secretary 
Surveyors Assistant 
Laboratory Assistant 
Technical Assistant 

1st year of service in Coal Mining 
Industry $402.90 
2nd year of service in Coal Mining 
Industry $412.83 
3rd year of service in Coal Mining 
Industry $420.72 
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Division "B". 
Group 2 
Juniors 

Under 17 years of age $209.54 
From 17 years to 18 years $245.81 
From 18 years to 19 years $286.10 
From 19 years to 20 years $330.43 
From 20 years to 21 years $370.72 

Application 5 of 1987. 
That the Colliery Staff's Award 1968 as amended be 

further amended by deleting the existing Clause 14 and 
substituting the following: 

(1) All employees covered by this award shall be paid 
fortnightly on each alternate Friday. 

(2) Notwithstanding the provisions of subclause (1) of 
this clause by mutual agreement between the employer 
and employee concerned, payment of wages may be 
made at other than fortnightly intervals and on any day 
of the week as so agreed. 

Dated at Collie the 25th day of March 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, 

WA Coal Industry Tribunal. 

COAL INDUSTRY TRIBUNAL — 

Disputes — matters referred — 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 25th day of March 1987. 
Application No. 6 of 1987. 

Between Australian Colliery Staff Association, Appli- 
cant and Western Collieries Ltd, Respondent. 

In the matter of: An application to reinstate the private 
use of company vehicles for certain employees. 

Decision of the Tribunal. 
THIS is an application brought by the Australian 
Collieries Staff Association for an order "to reinstate the 
private use of Company Vehicles (sic) in their control to 
the following members" of the Association on the staff 
at Western Collieries Limited: Messrs Farquhar, 
Bebbington, Merrey, Davis, Thompson and Watkins. 
Their case, in a nutshell, is that when they were initially 
employed it was a condition of their employment that 
they had limited or restricted private use of a Company 
supplied motor vehicle. 

It is common ground that in September of last year, or 
thereabouts, the right to use such vehicles for private 
purposes was removed from them. It was removed by 
medium of a memorandum from the Company given to 
the relevant members of staff in the following terms: 

As you are probably aware, the Fringe Benefits 
Tax requires that the use of company vehicles be 
more closely controlled in the future. It is therefore 
necessary to both restate and enforce company rules 
concerning the use of company vehicles: 

1. The vehicle you have been allocated may be 
used for work related purposes and to travel to and 
from work only. Personal use of the vehicle is not 
permitted. 

2. During absences from work, the vehicle must 
be made available for reallocation as appropriate by 
your manager. 

3. The vehicle may be used for other purposes 
only with the expressed permission of your 
manager. 

4. A breach of the rules may result in a review of 
the vehicle allocations. 

At this stage there are no further plans to alter 
company policy on Company Vehicle (sic) use 
provided the above rules are adhered to. Your co- 
operation in the matter is requested. 

Mr Latter, for the Applicant, rightly suggests that the 
question of whether the right to use Company supplied 
motor vehicles for private or limited private purposes is 
or is not a term of employment, is largely a question of 
fact. He says that if we find that there is such a benefit, 
we should order that it be reinstated or alternatively, that 
it should be converted to cash as the Fringe Benefits Tax 
is a matter that really worries the Company. 

The Company's attitude is that there was no such 
contract. Rather, the right to use the vehicles for private 
purposes was really an informal benefit or privilege 
which was at no stage a part of the contract of 
employment. 

There has been much evidence given in these proceed- 
ings. All of the employees concerned, bar one, have given 
evidence and, in one form or another, a number of 
managers have given evidence as to the terms and 
conditions on which the individuals were given the cars as 
they understood it. In essence, the employees all say that 
it was a contractual term and the managers suggest that 
the right to use the vehicles privately was always under- 
stood to be a benefit which could be removed at any time. 

Perhaps not surprisingly, the Tribunal is divided on 
the outcome of the matter, although as to the facts we are 
of the view that the evidence does not disclose that there 
was a contractual benefit to use the vehicle privately and, 
1 am bound to say, that that is my view. Speaking for 
myself, I cannot accept that the evidence discloses that 
there was an inalienable right to use the vehicles for 
private purposes. None of the witnesses could say that 
they were given a guarantee that the vehicle would be 
made available for private use. Rather, it seems to be that 
they were given a licence to do that principally at the 
Company's pleasure. None say that they were promised 
that as a part of their remuneration package. All say that 
they, in one form or another, had to seek permission for 
the use of the vehicle for private purposes. My 
impression is and, indeed, I think it is fair to say the 
Tribunal's unanimous impression is that the arrange- 
ment in reality was that these individuals were provided 
with a motor vehicle in order to carry out their work 
more effectively and efficiently, and that the vehicle went 
with the job rather than with the individual. Ancilliary to 
that they were permitted to use it for private purposes 
within special limits. 

That does not necessarily end the matter because it still 
would be open to the Tribunal to order that the 
Company establish the right to use the vehicle privately 
on the basis which existed before the memorandum was 
issued. But my view is that now is not the time to add to 
overheads. In the first place I think it has to be accepted 
that the industry, as I have said before, is in parlous 
circumstances. We all know that there is an artificial 
arrangement whereby coal is being dumped in the bush in 
order to save many jobs in and around Collie. I do not 
think it behoves the Tribunal at this time to add to 
overheads by insisting that individuals be given a car to 
enable them to go shopping and the like. 

Secondly, I do not believe it is a case of misrepre- 
sentation on the part of the Company that needs to be 
remedied. Indeed, on my view of the evidence and it has 
been honestly acknowledged by the employees 
concerned, they were never given any guarantee that the 
private use would continue. There have been changed 
circumstances since the licence given to them was first 
established. That changed circumstances is the Fringe 
Benefits Tax which imposes a cost on companies for 
giving a benefit of the kind the employees now seek. For 
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the reasons I have already indicated, the time is not now 
right for that to be done, at least by the Tribunal. 
Therefore, it follows that the claim should be dismissed. 

I want to say however, that the Association members 
of the Tribunal take the view that because of the 
exception made by the Company for two individuals, 
Messrs Moyses and Ireland, they take the view that there 
is an anomaly. On the basis of that anomaly they think 
that it is inappropriate that the six individuals do not 
have the licence to use the vehicles for private purposes 
reinstated. Their view is that the claim in effect should be 
upheld on the basis of the anomalous situation that exists 
arising out of the Company's decision in respect of 
Messrs Moyses and Ireland. 

For my own part, the details of why that anomaly 
exists, though not explained in full, are just too abstract 
and vague to lead me to believe the anomaly is such as to 
warrant being repeated in the case of six other 
individuals. 

Order. 
HAVING heard Mr W.S. Latter for the Applicant and 
Mr S.J. Kenner for the Respondent, the Tribunal doth 
hereby award, order and prescribe that the application be 
dismissed. 

Dated at Collie the 25th day of March 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, 

WA Coal Industry Tribunal. 

NOTICES — 
Union matters — 

No. 354 of 1987. 

NOTICE is given of an application by the Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous, WA Branch under the 
Industrial Relations Act 1979, to alter its eligibility for 
membership rule. 

The proposed new additional rule relating to the 
qualification of persons for membership is set out below. 

Add to the existing subrule (1) of rule 4.—Eligibility 
for Membership, the following paragraph:— 

(w) the occupation of Enrolled Nurse. 
For a full recital of the Eligibility for Membership 

Rule, see 67 WAIG 416. 
This matter has been listed for hearing before the Full 

Bench on the 7th day of July 1987. 
A copy of the rules of the organisation and the 

proposed alteration may be inspected at my office, 815 
Hay Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979, or any person who satisfies the Full 
Bench that he has a sufficient interest or desire to object 
to the application may do so in accordance with 
Regulation 98 of the Industrial Relations Committee 
Regulations 1987. 

Dated at Perth this 13th day of May 1987. 

T. POPE, 
Deputy Registrar. 
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BRINSDEN J.: The appellant appeals against an order 
made by the Commission in Court Session on 5 
December 1986 in the following terms: 

6. Paid union meetings shall be allowed by the 
Respondent on the following terms: 

(a) Where practicable, prior to a shop stewards' 
meeting taking place, the convenor shall meet 
with the senior representative of the manage- 
ment on site at the time in an endeavour to 
reach accord as to the arrangements to then 
apply to facilitate that meeting taking place. 

(b) Subject to the prior arrangement intended to 
occur under paragraph (a), the Respondent 
shall release shop stewards to attend a 
scheduled monthly meeting. 

(c) Work release shall be pre-arranged on the basis 
of no loss of normal earning but shall be limited 
to a maximum of two hours. 

(d) Paid meetings of union membership during 
normal hours of work which are pre-agreed by 
the convenor and the senior representative of 
management on site shall be subject to arrange- 
ments agreed for each particular meeting. 
Meetings shall be held as and when required but 
with no greater frequency than once per month 
and shall be limited to a maximum of two 
hours. 

The first point that arises is what the Order means and 
as to that the parties represented before us place a 
different construction upon it. The appellant says that 
Clause 6 (d) is wide enough to oblige it to make payment 
to union members who attend union meetings in accor- 
dance with the clause even though those employees are 
not rostered on duty at the time the union meetings are 
held. The appellant points out that in the past pursuant 
to agreements entered into with one or more of the 
respondent unions it was so obliged. It also says that 
during the course of the hearing the claim of the 
respondents was sufficiently wide to embrace payment to 
members of the unions not actually rostered for duty. 
The respondent's counsel contends that such a wide con- 
struction was not intended by the Order and that it does 

not seek to contend that such a construction is open. He 
points to various passages in the reasons for decision of 
the Commissioners which suggest they did not intend to 
cover employees who were not rostered for work at the 
time of the meetings. There is I think considerable weight 
in what the respondent says so far as the intention of the 
Commission is concerned but nevertheless I am of the 
opinion the clause is ambiguous. In view, however, of the 
express concession by counsel for the respondents that 
they do not seek to claim payment for such union 
members I propose to consider the grounds of appeal on 
the basis that Clause 6 refers only to shop stewards and 
union members rostered for duty at the time the paid 
meetings are to be held. It is not therefore necessary for 
me to consider this aspect further but as at present 
advised I would not have thought it within the jurisdic- 
tion of the Commission to make an order against an 
employer obliging it to pay union members who attend 
union meetings held during times those members are not 
rostered for duty with the employer. It is sufficient for 
me to refer to the words of the High Court in Re Manu- 
facturing Grocer's Employees Federation of Australia 
and Association of Professional Engineers of Australia 
Ex Parte Australian Chamber of Manufacturers and 
Victorian Employers' Federation 60 ALJR 347 at 3541 
where their Honours said: 

it is sufficient to say that a matter must be 
connected with the relationship between an 
employer in his capacity as an employer and an 
employee in his capacity as an employee in a way 
which is direct and not merely consequential for it to 
be an industrial matter capable of being the subject 
of an industrial dispute. 

The grounds of the appeal are that the Commission 
erred in law and exceeded its jurisdiction in making the 
Order because: 

(a) The matters, the subject of the said order have 
no relevant connection with the relationship of 
employer and employee. 

(b) The matters, the subject of the said order are 
not industrial matters as defined in the Act. 

(c) Insofar as the order has the effect of 
restricting the number of days or hours in the week 
during which the appellant may carry on its 
operations, the same is ultra vires or invalid by 
reason of the provisions of section 23 (3) (a) of the 
Act. 

(d) The said order has the effect of varying hours 
of work, alternatively rates of pay provided for in 
Industrial Agreement No. 10 of 1979, which agree- 
ment by reason of section 117 of the Act and section 
88 of Act No. 94 of 1984 is deemed an Industrial 
Agreement, in the absence of any or sufficient 
evidence before the Commission to satisfy the 
requirements of section 43 (2) of the Act. 

(e) Insofar as the orders have the effect of 
reducing the standard weekly hours of work of the 
appellant's employees below 38 hours per week, the 
Commission failed to give effect or proper effect to 
the principles and in particular principle numbered 5 
governing the reduction of weekly hours handed 
down by the Commission on 9 July 1986. 

I proposed to deal with grounds (a) and (b) first. 
Section 23 of the Industrial Relations Act 1979 and 
Amendments (the Act) lays the foundation of the 
Commissions jurisdiction by granting to it cognisance to 
inquire into and deal with any industrial matter except 
for immaterial matters to which reference need not be 
made. An "industrial matter" is defined by section 7 to 
mean inter alia "any matter affecting or relating to the 
work, privileges, rights, or duties of employers or 
employees in any industry or of any employer or 
employee therein and, without limiting the generality of 
that meaning includes any matters relating to" and there- 
after are set out a number of specific items (a) to (h) 
inclusive. 
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Unimpeded by authority of previous decisions in my 
view the opening words are wide enough to found 
jurisdiction in the Commission to make Order 6. I reach 
that conclusion because a paid union meeting affects or 
relates to the work of an employer and employee because 
it involves giving the employee leave of absence during 
working hours to attend a union meeting. Furthermore, 
it would also relate to the privileges and rights of an 
employee and the duties of an employer when those 
privileges and rights on the one hand or duties on the 
other are regarded from the standpoint of both the 
employer and the employee. In other words a paid union 
meeting of the type now under discussion is a matter 
which is connected with the relationship between an 
employer in his capacity as an employer and an employee 
in his capacity as an employee in a way which is direct 
and not merely consequential. In any event subclause (b) 
of the definition of industrial matter makes "leave of 
absence" such an industrial matter though it must be 
accepted that of necessity leave of absence must relate to 
the relationship between an employer as an employer and 
an employee as an employee. The provision by an order 
of a right to attend a union meeting during working 
hours is surely nothing more than the grant of a leave of 
absence for a specific purpose. I am not able to make any 
intelligent distinction between leave of absence granted 
for the purpose of attending a union meeting with leave 
of absence for a public holiday, paid sick leave, or 
absence through bereavement, all of which are 
authorised absences pursuant to Clause 18 (6) of 
Industrial Agreement No. 10 of 1979 made between the 
parties which is still in force and primarily governs 
mutual conditions of employment. It is said that paid 
leave to attend union meetings does not directly arise out 
of the relationship between an employer and an 
employee but is indirect and merely consequential upon 
that relationship and therefore not within the power of 
the Commission. I do not agree. It is a feature of our 
industrial life that employees are grouped in unions and 
indeed the policy of the Act is to promote unionism and 
representation of employees by unions. Industrial Agree- 
ment No. 10 itself recognises this philosophy by Clause 
5 (1) which makes it a condition of employment under 
the agreement that each worker shall, while that employ- 
ment continues, be a financial member of the appro- 
priate union. It is true that the provisions of the Act 
probably makes such a clause invalid insofar as it might 
be construed as promoting compulsory unionism. Never- 
theless the clause does not stand by itself for there are 
other clauses in the agreement which emphasise the 
significance of the role to be played by unions as, for 
example, Clause 37 involving industrial relations 
procedure. It therefore seems to me to be an inevitable 
conclusion that it is part of the relationship at least of this 
appellant as an employer with its employees as employees 
that the employees may attend from time to time 
meetings of unions of which they are members and that 
by doing so during working hours is a direct incident of 
the relationship of employer and employee and not 
merely consequential to that relationship. I would there- 
fore have no difficulty in supporting the jurisdiction of 
the Commission to make an order in the terms of Clause 
6 (subject to the limited construction I have referred to 
earlier) merely upon the definition of industrial matter. 
The issue however is not free from authority. 

Both counsel cited a number of cases to us where 
similar questions have arisen under comparative legis- 
lation. I propose briefly to refer to some of these 
authorities. An industrial dispute about an industrial 
matter and hence an industrial matter should be 
construed in respect of the particular legislation in which 
these phrases arise by considering the legislation as a 
whole as being one directed to the relationship between 
an employer and an employee within an industry. 
"Industrial matter" should not be permitted to extend to 
anything that is merely related to an industry but rather 
to regulate the relations between an employer and 
employee within that industry: Clancy v. Butchers' Shop 
Employees Union (1904) 1 CLR 181 at 207; Federated 

Clerks Union of Australia v. Victoria Employers' 
Federation 154 CLR 472 at 479-80. From the latter case 
four propositions can be extracted from the judgment of 
Mason J. at p. 488-489: 

(1) a matter does not become an industrial matter 
simply because it is a matter with respect to which 
persons who are employers and employees are disputing 
(the cases previously cited); 

(2) in order to constitute an industrial matter what is 
demanded must have a relevant connection with the 
relationship of employer and employee [R v. Portus: Ex 
Parte Australia and New Zealand Banking Group Ltd 
127 CLR 353 at 365; R v. Commonwealth Conciliation 
and Arbitration Commission; Ex Parte Melbourne and 
Metropolitan Tramways Board (1966) 115 CLR 443 at 
450, a connection resting on an indirect effect or 
consequence being insufficient for this purpose; R v. 
Finlay; Ex Parte Commonwealth Steamship Owner's 
Association 90 CLR 621 at 629-630]; 

(3) a demand by employees for something of a 
management or managerial nature has no relevant 
connection with the relationship of employer and 
employee and is not an industrial matter; R v. Flight 
Crew Officers Industrial Tribunal Ex Parte Federation 
of Air Pilots (1971) 127 CLR 11 at pp. 20-31; and a 
demand of something of a political or social nature is for 
the same reason not an industrial matter. 

I do not think it necessary to go to any of the other 
authorities cited except one case for after a consideration 
of them I am left in no doubt that there is nothing in them 
which should cause me to revise my initial appreciation 
of the construction of "industrial matter" within section 
7 of the Act. I only wish to refer to the Queen v. the 
Industrial Commission of South Australia; Ex Parte the 
Fire Brigade Board (1977) 15 SASR 546 and particularly 
the judgment of Bray C. J. at 548. That case involved the 
question whether the provision in an award of study 
leave to attend trade union education courses was within 
jurisdiction. The Full Court of South Australia refused 
to make absolute an order nisi for prohibition directed to 
the Industrial Commission of South Australia to prevent 
the Commission from hearing and determining an 
application on behalf of the respondents to the applica- 
tion for insertion in the award of a paid study leave 
clause. Bray C.J. said: "But the study leave in question 
here seems to me to fall into the same category as sick 
leave, bereavement leave, maternity leave, paternity 
leave and the like, which are frequently provided for in 
awards. If attending a trade union education course has 
nothing to do with the employment and is not connected 
with the length of service, neither is sickness, death or 
birth". Likewise I am not able to distinguish paid leave 
to attend a union meeting from any of the types of leave 
referred by Bray C.J. There is however another passage 
which I think is particularly relevant which appears on p. 
549 in which his Honour said "In short, the periods for 
which and the circumstances under which an employee 
may still be entitled to his wages under the contract of 
employment, notwithstanding his absence from work, 
seem to me to be matters pertaining to the employer/ 
employee relationship on its narrowest construction". 
Equating "pertaining" to "affecting or relating", the 
words used in section 7 of the Act, the passage exactly fits 
the construction I place upon the opening words of the 
definition of industrial matter. 

Turning now to ground (c) section 23 (3) (a) provides: 
(3) The Commission in the exercise of the 

jurisdiction conferred on by this Part shall not — 
(a) prohibit the employment of employees on 

any day of the week or restrict in any other 
way the number of days or hours in the 
week during which any operation may be 
carried on in any industry or by any 
employer . . . 

It is said that in Order 6 amounts to a prohibition 
falling within the provisions of the section. I do not think 
as a matter of fact it has been established that the absence 

3 
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of some employees attending a paid union meeting would 
necessarily prevent any operation of the company being 
carried on. It is true that it would be more likely that the 
company would cease its operations if all the employees 
should go off at the same time to a union meeting but 
Order 6 is designed to prevent such an occurrence. In any 
event I do not think that the Order comes within the 
provisions of the section since it does not by its terms 
restrict the hours in the week during which any operation 
may be carried on. I would have thought the section is 
designed to prohibit a provision in an award which 
specifically states, for example, that the particular 
employr shall not carry out a particular operation during 
certain hours or days of the week. There is therefore 
nothing in this ground. 

I propose to skip over ground (d) since to some extent 
it arises under ground (e). In Robe River Iron Associates 
v. Amalgamated Metal Workers' and Shipwrights' 
Union of Western Australia and Others 66 WAIG 1553 
at 1561 in my reasons for judgment I discussed Industrial 
Agreement No. 10 pointing out that it started life'as an 
industrial agreement and then, under the Act, it became 
a "deemed award" but by reason of section 88 of Act 
No. 94 of 1984 as from 1 March it reverted to being an 
industrial agreement. Section 41 of the Act provides for 
the registration of industrial agreements and by 
subsection (6) provides that notwithstanding the expiry 
of the term of an industrial agreement it shall, subject to 
the Act, continue in force in respect of all parties thereto 
until a new agreement or an award in substitution for the 
first mentioned agreement has been made. By subsection 
(7) at any time after or not more than 30 days before the 
expiry of an industrial agreement any party may file in 
the office of the Registrar of the Industrial Commission a 
notice in the prescribed form signifying his intention to 
retire therefrom at the expiration of 30 days from the 
date of such filing, and such party shall on the expiration 
of that period cease to be a party in the agreement. 
Industrial Agreement No. 10 has not been the subject of 
any such notice and therefore still remains in force and is 
binding on the parties to it and that includes of course the 
appellant and the respondents. By Clause 18 (6) it is 
provided: 

(6) Unauthorised Absences: An employee who is 
absent from duty (other than on annual leave, long 
service leave, public holidays, paid sick leave, 
workers' compensation, absences paid under the 
Sickness and Accident Benefit Scheme, bereave- 
ment leave and periods of stand downs) for a day or 
part of a day shall not be paid for the time he is so 
absent nor will the loading factor described in 
subclause (5) be credited towards the averaging 
system. 

It will be seen that Clause 18 (6) would not permit an 
employee to be absent from work to attend a union 
meeting during working hours. It is obvious therefore 
that the Order gives to the employee the right to absent 
himself from work and be paid during such absence in 
accordance with the provisions of the Order in direct 
contradiction to what is provided for in Clause 18 (6). 
The Order therefore is clearly an amendment or variation 
of Order 18 (6). 

Section 43 (2) provides that on the application of any 
party to an industrial agreement the Commission may, 
by order, vary the industrial agreement at any time while 
the agreement is in force if and to the extent that the 
terms of the variation are not contrary to the Act, or any 
General Order made under section 51 or any principles 
formulated in the course of proceedings in which a 
General Order is made under section 51 and if (a) in the 
opinion of the Commission 

(i) circumstances have arisen since the making of 
the agreement that at the time the agreement 
was made could not reasonably have been 
forseen by the parties to the agreement; and 

(ii) those circumstances render the provisions of 
the agreement or any other, no longer just 

The application before the Commission upon which 
the Order complained of was made was not an 
application under section 43 (2). At least that much is 
common ground. Before the substantive hearing of the 
application got under way the appellant sought from the 
Commission further particulars, namely: 

(1) whether the respondent sought a new award, 
(2) whether the respondent sought a variation of 

Industrial Agreement No. 10 and 
(3) whether the respondent sought an interpretation of 

that Industrial Agreement. 
In delivering written reasons the Chief Commissioner 

quoted counsel for the respondents in which he stated 
that the application before the Commission was for an 
order restraining the appellant from implementing any 
changes to extant working practices without the consent 
of the Commission and where firstly the Commission 
had jurisdiction to deal with that work or practice, 
secondly that it be fair and equitable that the work 
practice continue and, thirdly, that the work practice not 
be directly inconsistent with the provisions of the 
agreement. It is clear from the quoted passage that 
counsel did not propose that the Commission should 
construe the application as being an application to vary 
Industrial Agreement No. 10. These work practices to 
which counsel referred had apparently been compiled as 
Exhibit 7 and one of the work practices related to paid 
union meetings. The Commission in its reasons for 
judgment went on to say: 

Examination of the practices revealed by Exhibit 
7 along the lines suggested by (counsel for the 
respondent) in the quotation above will in due 
course allow the Commission to determine whether 
any such practice/agreement attempts to vary or 
interpret the registered document. It is our intention 
that orders which may issue from matter No. 758 of 
1986 will clarify not confuse. 

The hearing before the Commission therefore pro- 
ceeded apparently on the basis that no variation of 
Industrial Agreement was being sought and that no order 
would be made which had that effect. The work practice 
which had existed relating to paid union leave but which 
the appellant had refused to continue was not a registered 
agreement within the meaning of s.41(2) since it had not 
been registered with the Commission. The Order 
therefore cannot be construed as being a variation of the 
work practice regarded as an industrial agreement within 
the meaning of the Act. It is also obvious that the 
jurisdiction of the Commission on the application a 
party to vary an industrial agreement is dependent upon 
the establishment in the opinion of the Commission of 
the circumstances providing for the foundation of its 
jurisdiction which I have earlier set out. Of course by 
reason of the way in which the proceedings were 
conducted the Commission never came to consider 
expressly whether these circumstances existed nor can we 
imply that it did so. Nor did the Commission when 
considering whether it should make the order examine 
whether it was contrary to any General Order made 
under s.51 or any principles formulated in the course of 
proceedings in which such a General Order was made. 
There is such a General Order: Vol. 66 WAIG 1139, and 
principles formulated in the course of proceedings in 
which the General Order was made. I must not be taken 
as deciding that the Order falls within the provisions of 
that General Order or those principles. I merely content 
myself with saying that there is no evidence to suggest 
that before making th Order the Commission considered 
the terms of the General Order and the principles. 

It is contended by counsel for the respondents that not 
having taken the point before the Commission that the 
effect of the Order was to vary the terms of Industrial 
Agreement No. 10 and that no proper foundation in 
jurisdiction had been established for the making of the 
Order., the appeUant should not now be able to raise the 
issue. In my view it would be unfair and indeed a breach 
of natural justice to deny the appellant the right to raise 
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the issue since it was led into the belief that any order 
sought would not amount to a variation. Furthermore 
the inaction of the appellant in failing to raise the 
question of jurisdiction before the Commission does not 
create jurisdiction within the Commission if the 
ingredients to found that jurisdiction are absent. In this 
case they were absent because what was before them it 
was not considered to be an application to vary Industrial 
Agreement No. 10 and the foundation for the exercise of 
jurisdiction to vary the Agreement in the establishment 
of the necessary circumstances did not exist. I am led to 
the belief that the Commission misconstrued the nature 
of the applications before it and misconstrued the effect 
of the Order under appeal. I would therefore uphole the 
appeal and quash the Order on this ground alone but I 
would remit the matter back to the Commission in Court 
Session for further hearing and determination according 
to law. 

During the course of discussion I did invite counsel to 
consider an amendment to Order No. 6 to make clear 
that it did not cover workers who were not rostered for 
duty at the time of a union meeting. As I have taken the 
view that the Order must be quashed it is not necessary 
for me to consider the terms of the proposed 
amendment. Should the matter come before the 
Commission again as an application for a variation of 
Industrial Agreement No. 10 in respect of Clause 18(6), 
and the Commission reaches the view that it should make 
an order along the lines of the quashed order I would 
suggest that it drafts the order so as to make it absolutely 
clear that workers not rostered are not intended to be 
covered. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 8 of 1986. 

Heard 2 and 3 February 1987. 
Delivered 25 February 1987. 

Coram: Brinsden J. (President), Olney & Rowland JJ. 

Between Robe River Iron Associates, Appellant, and 
Amalgamated Metal Workers' and Shipwrights 
Union of Western Australia and Others, 
Respondents. 

Mr E.M. Heenan QC and Mr H.J. Dixon (instructed 
by Messrs Parker and Parker) appeared for the 
appellant. 

Mr D. Stone (instructed by Messrs Northmore Hale 
Davy and Leake) appeared for the respondents. 

ONLEY J.: In response to an application made on behalf 
of the respondent unions on 8 August 1986 to refer to the 
Western Australian Industrial Relations Commission 
(the Commission) for hearing and determination of an 
industrial matter "namely the decision of (the appellant) 
to introduce across the board changes in the terms and 
conditions of work" the Commission sitting in Court 
Session ordered on 5 December 1986 inter alia: 

6. Paid union meetings shall be allowed by the 
Respondent on the following terms: 

(a) Where practicable, prior to a shop 
stewards' meeting taking place, the 
convenor shall meet with the senior 
representative of the management on site 
at the time in an endeavour to reach accord 
as to the arrangements to then apply to 
facilitate that meeting taking place. 

(b) Subject to the prior arrangement intended 
to occur under paragraph (a), the 
Respondent shall release shop stewards to 
attend a scheduled monthly meeting. 

(c) Work release shall be pre-arranged on the 
basis of no loss of normal earning but shall 
be limied to a maximum of two hours. 

(d) Paid meetings of union membership 
during normal hours of work which are 
pre-agreed by the convenor and the senior 
representative of management on site shall 
be subject to arrangements agreed for each 
particular meeting. Meetings shall be held 
as and when required but with no greater 
frequency than once per month and shall 
be limited to a maximum of two hours, 

(hereinafter referred to as Order 6). 
The appellant now appeals against the Commission's 

decision and asserts in its grounds of appeal: 
The Commission erred in law and exceeded its 

jurisdiction under the Act in its decision to order the 
appellant to allow paid union meetings for shop 
stewards and employees during normal hours of 
work when: 

(a) The matters, the subject of the said order 
have no relevant connection with the 
relationship of employer and employee. 

(b) The matters, the subject of the said order 
are not industrial matters as defined in the 
Act. 

(c) Insofar as the order has the effect of 
restricting the number of days or hours in 
the week during which the appellant may 
carry on its operations, the same is ultra 
vires or invalid be reason of the provisions 
of Section 23(3)(a) of the Act. 

(d) The said order has the effect of varying 
hours of work, alternatively rates of pay 
provided for an Industrial Agreement No. 
10 of 1979, which agreement be reason of 
Section 117 of the Act and Section 88 of 
Act No. 94 of 1984 is deemed an Industrial 
Agreement, in the absence of any or 
sufficient evidence before the Commission 
to satisfy the requirements of Section 43(2) 
of the Act. 

(e) Insofar as the orders have the effect of 
reducing the standard weekly hours of 
work of the appellant's employees below 
thirty-eight hours per week, the 
Commission failed to give effect or proper 
effect to the primciples and in particular 
principle numbered 5 governing the 
reduction of weekly hours handed down 
by the Commission on 9 July 1986. 

The Commission's order of 5 December 1986 had been 
preceded by written reasons given on 30 October 1986 on 
which occasion each of the three members of the Bench 
gave separate reasons. Some reference to these will be 
made in due course. 

The claim giving rise to Order 6 related to one of the 
"work practices, deals, arrangements, exchange of 
letters" referred to in an order made by the Commission 
on 21 August 1986, reference to which appears in the 
reasons of this Court in Appeal No. 3 of 1986 reported at 
66 WAIG 1553. 

There is no question that for many years prior to the 
present dispute arising the appellant had by agreement 
with the respondents permitted both shop stewards' 
meetings and general meetings of union members to be 
held during ordinary working hours and within an agreed 
limit paid all employees attending such meetings 
irrespective of whether the employee was rostered for 
work at the time of the meeting or not. The appellant 
having indicated its intention not to continue with this 
arrangement the respondents sought the sid of the 
Commission to preserve the previous practice. In support 
of this claim the repondents' advocate asserted before 
the Commission in Court Session on 4 September 1986 
(transcript p.216). 

. . . The evidence will be that that agreement has 
continued between the company and the unions; 
that the unions and their members have not abused 
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the entitlement, so to speak; that it is one of long- 
standing, and is a recognition by the company of the 
need for proper involvement in consultation. 
Again, in terms of a brief consideration by myself 
with the stewards, I understand that generally 
speaking these meetings are for information 
purposes, and so on. A whole range of matters is 
discussed from time to time, affecting sections of 
the total workforce — matters concerned with 
industrial relation, superannuation, matters of a 
kind mentioned in the employee assistance 
programme — a whole host of arrangements. These 
procedures have been developed, as I said, for some 
time. We say that, whilst that in isolation is not 
necessarily a common matter across the industry, 
the principle of acceptance of the need for stewards 
and their members to have meetings and to have 
contact with each other, and a recognition by the 
employer that that plays a positive role in improved 
communications, industrial relations, and indeed 
human relationships, this is a concept endorsed by 
the industry and can be found by a perusal of other 
awards of the iron ore industry. 

I use for this purpose again, the Hamersly Iron 
Award, and I think it is a clause concerned with 
union representation within that award. I will 
provide you with the clause tomorrow, Mr Chief 
Commissioner. I ask you to take a look at that 
particular clause, a very extensive clause in terms of 
union representation. It also makes provision for 
paid union meetings of the kind under consideration 
in document number 8. I might say that in terms of 
union involvement and participation at union 
meetings, in company time — or at least in terms of 
payment by the company — this is no big deal. 

Each of the three members of the Commission in 
Court Session dealt with the issue in the reasons handed 
down on 30 October 1986 and I now set out relevant 
extracts from these reasons. Chief Commissioner Collier 
said: 

Because of the nature, remote location and 
modus operandi of this enterprise in the iron ore 
production and processing industry, it is my view 
that the respondent should be required to allow 
unions the opportunity to have paid meetings of 
their membership so long as the interruption to the 
Company's operations is kept to a minimum. I am 
of the view also that, notwithstanding the attitude 
evinced to date by the new management towards 
unions, the respondent should allow paid shop 
stewards meetings with a maximum of two hours per 
month. I would issue an order similar to the 
provisions in the Hamersley award. 

Commissioner Gregor: 
From the Commission's knowledge of the iron 

industry it can be said that the provision of facilities 
for Unions to conduct meetings is common place. 
The arrangements differ from site to site but 
nevertheless they occur, generally in circumstances 
designed to minimise interference to the production. 
It is well recognised in the industry that when there is 
continuous shift mining, with the production 
operations being conducted on 168 hours per week, 
it is not possible for meetings to take place in the 
same manner as for normal day work operations 
and so the privilege of Union meetings has been 
extended by agreement in many places. 

In my view it is reasonable that the Unions be 
allowed the opportunity to conduct meetings of 
their membership, consistent with their being 
minimum disturbance to their Company's 
operations. In normal times such meetings can make 
a contribution to the orderly conduct of industrial 
relations in an operation and I see no reason why a 
scheme of meetings should not be awarded in this 
instance. It is a practice in other places in the Pilbara 
to have the opportunity of a meeting either prior to 
or at the completion of a shift, and it is a regular 

practice that the meeting so conducted be a paid 
meeting. I would issue an order that a paid meeting 
be allowed on that basis in the various parts of the 
operation, consistent with the convenience of the 
parties involved in those several parts of the 
operation, but at all times against the requirement 
that there be the minimum effect to the Company's 

• productive effort. 
Commissioner Coleman: 

I accept the need for general union meetings to be 
conducted in order that members may be informed 
on matters and that union representatives can 
receive their instructions. In view of the nature of 
the operation it is reasonable that these meetings be 
held in ordinary working hours but so as to minimise 
the impact on production. 

I do not accept that there should be an entitlement 
to a regular monthly meeting but that such meetings 
should be arrange! with the company only when 
necessary. The meetings should be limited to two 
hours duration. 

Until such time as a mature approach develops in 
the relationship between the workforce , their 
representatives and management I see the need for 
the Order to particularise the conditions under 
which the arrangements should operate. 

I consider it appropriate that an Order should also 
issue for paid monthly meetings for shop stewards. 

It should be noted that each Commissioner has dealt 
with the merit of the claim and not with the question of 
whether the particular claim relates to an industrial 
matter. It is obvious from the comments made that the 
Commission's jurisdiction to make the order was not in 
issue. 

But for the context in which Order 6 was made it is 
difficult to give any precise meaning to its terms but 
having regard to the previous practice, the respondent's 
claim for the continuation of that practice and the 
reasons expressed by the Commissioners for acceding to 
that claim the appellant has assumed that Order 6 is 
intended to compel the continuation of the earlier 
practice whereby payment was made for attendance at 
union and shop stewards' meetings irrespective of 
whether the employee concerned was rostered for work 
at the time of the meeting. Counsel for the respondent 
says, however, that the Order was not meant to compel 
payment to employees who at the time of the meeting 
would not have otherwise been engaged in their work 
activities and he has assured the Court that this is the 
view taken by the respondents. In effect the respondents 
are saying that Order 6 operates so as to ensure that an 
employee attending a union meeting or shop stewards' 
meeting during working hours will not have to pay for 
the time of his absence from his duties deducted subject 
to the limit of two hours in any one month. For myself I 
am inclined to the view adopted by the applicant as to the 
effect Order 6 would have but as the respondents are 
apparently happy that the Order be amended to remove 
any ambiguity and to express what they assert to be its 
true meaning I will hereinafter assume that the issues 
raised in this appeal do not extend to the question of 
whether the Commission has jurisdiction to order 
payment of wages to an employee for attending a union 
or shop stewards meeting at a time when he would not 
otherwise be required to be at work. 

The conditions of service of the appellant's employees 
engaged in the iron ore production and processing 
industry are to be found in Industrial Agreement No. 10 
of 1979, (the agreement) the term of which has expired 
but which continues in force in respect of all parties who 
have not retired from it (and none has) by force of 
section 37(6) of the Industrial Relations Act. 

The primary issue in this appeal is whether it is within 
the jurisdiction of the Commission to make an order or 
award in respect of "paid union meetings". The 
jurisdiction of the Commission being limited (with some 
irrelevant excpetions) to enquiring into and dealing with 
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"any industrial matter" (IRA Section 23(1)) this 
question can only be answered in the affirmative if the 
subject matter giving rise to Order 6 was an industrial 
matter as defined in section 7(1) of the Act. So far as it is 
presently relevant the term industrial matter is defined 
thus: 

'industrial matter' . . . means . . . any matter 
affecting or relating to the work, privileges, rights, 
or duties of employers or employees in any industry 
or of any employer or employee therein and, 
without limiting the generality of that meaning, 
includes any matter relating to — 

(a) the wages, salaries allowances, or other 
remuneration of employees or the prices to 
be paid in respect of their employment; 

(b) the hours of employment, leave of 
absence, sex, age, qualification, or status 
of employees and the mode, terms, and 
conditions of employment including 
conditions which are to take effect after 
the termination of employment; 

(c) ... 
(d) ... 
(e) the privileges, rights, or duties of any 

organisation or association or any officer 
or member thereof in or in respect of any 
industry; 

Order 6 imposes two obligations upon the employer. 
First, the obligation to permit employees to be absent 
from the performance of their duties to attend the 
meetings in question and, second, the obligation to 
refrain from making any deduction from the wages (up 
to the limit prescribed) by reason of such absence. From 
the employees' point of view Order 6 confers the right or 
privilege to be absent from work to attend union 
meetings, a right or privilege to be enjoyed, if exercised 
(but subject to the limit of two hours) without deduction 
of pay. 

On the face of it Order 6 seems to fit comfortably 
within the general words of the definition of industrial 
matter. It deals both with a matter affecting or relating to 
the privileges and rights of employees in the particular 
industry and the duties of the employer therein. 
Furthermore, insofar as the more particular aspects of 
the definition are concerned the Order clearly deals with 
the wages or remuneration in respect of the employees' 
employment, leave of absence and the mode, terms and 
conditions of employment of employees. Unless 
constrained by authority I would have no hesitation in 
concluding that Order 6 deals with an industrial matter as 
defined. 

Counsel for the appellant has however advenced an 
extensive and detailed argument in support of the 
contrary view. His main thrust is the assertion that to be 
an industrial matter as defined it is necessary for the 
matter in question to have "a relevant connection with 
the relationship of employer and employee". And there 
is no doubt that this is a correct formulation of the legal 
principles as enunciated in a variety of authorities as 
cited by counsel as to which see Federated Clerks Union 
of Australia v. Victorian Employers; Federation (1984) 
CLR 472 per Mason J. at 488-9 and the cases there cited. 
I do not understand the principle to be in dispute but 
rather, as often is the case, it is the application of the 
broad principle to a particular set of circumstances that 
has given rise to the occasion for debate. 

It would be fanciful in the extreme and indeed contrary 
to authority to suggest that a claim on behalf of 
employees to compel an employer to permit absence 
from work for attendance at meetings of a purely 
political, social, sporting or cultural nature (with or 
without payment for the period of absence) could be 
regarded as an industrial matter even if accompanied by 
a threat of industrial action in the event of the claim 
being denied. And the same may well be said in respect of 
meetings of non employment related trade or 
professional ordganisations to which employees may 

belong. But those cases are not this case. Here the 
employees all work under terms and conditions 
contained in a registered industrial agreement made 
between the employer on the one hand and the 
respondent on the other. By virtue of the statute that 
agreement extends to and binds all employees who are 
employed by the appellant in the industry to which the 
agreement applies (IRA section 41(4)). The individual 
employees who are bound by the agreement have no 
control over the conditions applicable to their 
employment except to the extent that they may through 
their membership of the contracting unions have some 
influence. Consistent with the policy of previous 
legislation in force in this State for a period in excess of 
80 years the Industrial Relations Act demonstrates very 
strongly a legislative intention that industrial relations 
should for the most part on the employee side be 
conducted by registered industrial unions and this being 
so it is comforting to observe that one of the principle 
objects of the Act is 

to encourage the democratic control of (registered) 
organisations . . . and the full participation by 
members of such an organisation in the affairs of 
the organisation. (IRA section 6(f)). 

The agreement abounds with examples of the 
important role the contracting parties assign to the 
various union in the employment relationship between 
the appellant and its individual employees. Without 
attempting an exhaustive survey I propose to refer to 
some examples. 

1. Clause 6(13) sets up the procedure to be 
followed where the appellant has reason to believe 
that misconduct justifying dismissal or suspension 
may have been committeed by an employee. If the 
appellant intends to take action it is required to first 
stand the employee down and investigate the 
circumstances of the alleged misconduct. During 
such investigation the employee concerned 'shall be 
represented by his appropriate union shop steward 
or delegate' unless he requests otherwise. As soon as 
practicable after any suspension the appellant is 
required to notify in writing the State Secretary or 
appropriate State official of the union of the name 
of the worker suspended, the duration of the 
suspension and the reason thereunder. 

2. Clause 8 prohibits (with some exceptions) the 
employer from employing junior workers without 
the consent of the union concerned. 

3. Clause 11B sets up procedures for on-site 
discussions and provides for the establishment of a 
joint steering committee consisting of company 
officers, union officials and site representatives 'to 
plan the programme of reduced hours and to 
provide guidance and advice and to direct the 
activities of on-site joint working parties'. The latter 
may be appointed by the joint steering committee 
and consist on company and appropriate union 
representatives and are required to discuss and 
consider matters referred to them by the joint 
steering committee and report back with comments 
and recommendations as appropriate. 

4. Clause 19 requires the appellant to make and 
keep certain time and wages records which are to be 
open for inspection by duly accredited full-time 
union officials during usual office hours. The union 
officials are permitted to take extracts from the 
records. It does not appear that individual 
employees have the right either to inspect the 
records or to copy them. 

5. Clause 27 requires the appellant to provide 
glass fronted notice boards at suitable locations for 
the posting of union notices. 

6. Clause 28 provides for the recognition by the 
appellant of duly appointed union shop stewards 
and further, for the right of full time union officials 
to enter its property and premises at any time and if 
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prior notice of intention to visit is given the 
appellant is required to facilitate and arrange for 
accommodation for visiting union officials. 

7. Clause 29 sets out procedures to be observed in 
the case of cyclones. In respect of each site, namely 
Cape Lambert and Pannawonica a cyclone 
committee is established comprising inter alia three 
members nominated from and by the combined 
unions' committee. 

8. Clause 37 sets up a procedure to facilitate the 
remedying of grievances or the settlement of 
disputes. Without going into details it is sufficient to 
say that at every stage at the procedure there is 
involvement on the employees' behalf of a union 
shop steward or a full-time union official. Provision 
is also made for the holding of regular industrial 
relations meetings by job stewards, attendance at 
which is without loss of pay or if the employee 
concerned is off duty at the time he is paid ordinary 
time rates for the time of his attendance or allowed 
equivalent time off in lieu thereof. 

The special role accorded to the respondent unions in 
connection with the appellant's relationship with its 
individual employees is, in my opinion, ample 
justification to conclude that the attendance by those 
members at union membership and shop stewards 
meetings has a relevant connection with the employment 
relationship of the appellant and its employees. Order 6 
confers rights on the employees and imposes duties on 
the employer in respect of that relationship in order to 
facilitate the proper participation of the employees in the 
affairs of their respective unions in a manner which is 
entirely consistant with the principle objects of the 
Industrial Relations Act. It is not to the point to say, as 
the appellant says, that business transacted at union 
meetings may not necessarily have any bearing upon 
questions relating to the employment of the members. 
The unions cannot properly exercise their role without 
the participation of their members and if the privilege 
granted by Order 6 is or is likely to be abused that is a 
matter going to the merit of whether or not the privilege 
should be granted in the first place or once granted, 
maintained. It has no bearing upon the issue of whether 
the order under attack relates to an industrial matter. 

On the assumption that Order 6 means what the 
respondents' counsel contends it means I am satisfied 
that it was within the general jurisdiction of the 
Commission to make such an order. I expressly refrain 
from making any comment in relation to the question of 
whether the Commission would have jurisdiction to 
require payment for attendance at meetings held at a time 
when the employee is not otherwise obliged to be at his 
place of employment or engaged in his work. That 
question is not now in issue in this appeal. 

Grounds (a) and (b) of the appellant's grounds of 
appeal do not in my opinion have any substance. I turn 
now to the remaining grounds of appeal. 

Ground (c) is advanced upon the basis of the 
appellant's assertion that Order 6 restricts the number of 
days or hours in the week during which it may carry on its 
operations and on that premise it is said to be ultra vires 
by reason of section 23(3)(a) of the Industrial Relations 
Act. In the exercise of its jurisdiction to enquire into and 
deal with any industrial matter the Commission may not, 
by reason of section 23(3)(a) 

Prohibit the employment of employees on any 
day of the week or restrict in any other way the 
number of days or hours in the week during which 
any operation may be carried on in any industry or 
by any employer. 

In support of its argument the appellant says that in 
the past the holding of union meetings during ordinary 
working hours has caused a virtual cessation of the 
company's operations particularly when more than one 
of the major unions hold meetings simultaneously and 
even when meetings are held at different times the effect 
on the company's operations is still very significant. The 

appellant says that Order 6 if implemented would in 
practice have the effect of restricting the number of 
hours during which it can effectively carry on its 
operation, the restriction being co-extensive with the 
time taken up by meetings authorised by the Order. The 
problem with this argument is that even assuming that 
the implementation of the Order would have the same 
consequences as past experience has indicated it neither 
restricts the number of days in the week nor the number 
of hours in the week during which the appellant's 
operation may be carried on. It imposes no more 
restriction on the appellant than a provision providing 
for a "smoko" [Clause ll(6)(b)] or for time to be 
allowed at the end of a shift to permit the employees to 
wash or change their clothes. In my opinion section 
23(3)(a) is a provision intended to ensure that the 
Commission will not be tempted to venture into the area 
of fixing or regulating trading hours and in my opinion it 
has no relevance in the present context. 

Ground (d) is based on the premise that Order 6 varies 
the hours of work or alternatively the rates of pay 
provided for in the agreement. As with the previous 
ground the facts do not support the basis from which the 
appellant seeks to proceed. In my opinion Order 6 
cannot be construed as varying either the hours of work 
of the rates of pay provided for in the agreement and for 
that reason the attack on Order 6 fails at the threshhold. 

The final ground of appeal is also misconceived to the 
extent that it is based upon the assertion that Order 6 has 
the effect of reducing the standard weekly hours of work 
below 38. The Order authorises an absence from duty 
once per month for the duration of a union meeting by 
those employees eligible and wishing to attend same and 
up to a limit of two hours per month, and provides that 
no reduction of remuneration is made in respect of such 
attendance. But for Order 6 an employee absent from 
duty whilst attending a union meeting would not be 
entitled to be paid for the period of his absence. This is 
the effect of Clause 18(6) of the agreement which deals 
with unauthorised absences by providing: 

An employee who is absent from duty (other than 
on annual leave, long service leave, public holidays, 
paid sick leave, workers' compensation, absences 
paid under the sickness and accident benefit scheme, 
bereavement leave and periods of stand downs [for a 
day or part of a day]) shall not be paid for the time 
he is so absent nor will the loading factors described 
in subclause (5) be credited towards the averaging 
system. 

In my opinion the Order does not reduce the standard 
weekly hours of work. It merely provides the 
opportunity for some of the appellant's employees who, 
being members of one of the respondent unions, or shop 
stewards, and being desirous of attending a meeting of 
the union or a show stewards meeting (as the case may 
be) held during working hours are to be permitted to 
attend that meeting without loss of remuneration. 
Obviouslu, if a particular union meets monthly a 
member who chooses to attend and does in fact attend 
will in the week in which the meeting is held, spend less 
than his normal hours at his assigned duties but the 
standard weekly hours of work remain intact. 

There is however some substance in ground (e) in that 
the effect of Order 6 is that it varies the agreement insofar 
as it excludes from the operation of Clause 18(6) 
absences for attendences at certain union meetings. 
Ground of appeal (e) complains that the Commission 
failed to give effect or proper effect to what are 
commonly known as the wage fixing guidelines. This 
issue arises by virtue of the provisions of section 43(2)(a) 
and (b) of the Act which provides: 

(2) On the application of any party to an 
industrial agreement the Commission may, by 
order, vary the industrial agreement at any time 
while the agreement is in force if and to the extent 
that the terms of the variation are not contrary to 
this Act, or any General Order made under section 
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51 or any principles formulated in the course of 
proceedings in which a General Order is made under 
section 51, and if — 

(a) in the opinion of the Commission — 
(i) circumstances have arisen since the 

making of the agreement that at the 
time the agreement was made could 
not reasonably have been foreseen 
by the parties to the agreement; 
and 

(ii) those circumstances render the 
provisions of the agreement, or any 
of them, no longer just; or 

(b) all parties to the agreement agree that the 
agreement be so varied by the 
Commission. 

and the agreement shall be varied accordingly. 
The authority of the Commission to vary an industrial 

agreement is exercisable on the application of a party to 
the agreement. In a strict sense the matter under appeal 
did not come before the Commission as an application 
for variation of an agreement but rather it arose out of 
the reference of an industrial matter in which the 
respondents sought orders in relation to a variety of 
matters including the matter covered by Order 6. Despite 
an assertion by the respondents' counsel in the 
proceedings before the Commission that the respondents 
were not seeking to amend the agreement, the fact of the 
matter is that the relief sought, namely an order relating 
to paid union meetings, would necessarily require a 
variation of the provisions of the agreement. I do not 
think any objection can be taken to Order 6 on the basis 
of the procedure whereby the matter came before the 
Commission for determination, it being the fact that the 
proceedings were initiated by a party to the agreement. 
The Commission's power to vary an agreement is limited 
to the extent specified in section 43(2). And it is those 
restrictions which are highlighted by the ground of 
appeal. The particular aspect which is raised in the 
ground is the assertion that Order 6 has the effect of 
reducing the standard weekly hours of work of the 
appellant's employees below 38 and the case was argued 
on that basis. Although I have formed the opinion that 
there is no substance in that particular complaint it is 
evident that Order 6 does vary the agreement to the 
extent that it varies the provision relating to 
unauthorised absences. It is also evident from reading 
the reasons of each of the Commissioners comprising the 
Commission in Court Session that the matters referred to 
in section 43(2) which condition the exercise of the 
jurisdiction to vary an agreement were not averted to. In 
my view the Commission erred to the extent that it made 
an order varying the agreement without considering 
whether or not the variation was contrary to a General 
Order made under section 51 or the principles 
formulated in the course of proceedings in which a 
General Order was made and further in failing to form an 
opinion in respect of the matters referred to in paragraph 
(a) of subsection 43(2). In these circumstances I would 
quash Order 6 and refer the matter back to the 
Commission in Court Session for further hearing and 
determination according to law. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 8 of 1986. 

Heard 2 and 3 February 1987. 
Delivered 25 February 1987. 

Coram: Brinsden J. (President), Olney & Rowland JJ. 

Between Robe River Iron Associates, Appellant, and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, 
Respondents. 

Mr E.M. Heenan QC and Mr H.J. Dixon (instructed 
by Messrs Parker & Parker) appeared for the appellant. 

Mr D. Stone (instructed by Messrs Northmore Hale 
Davy & Leake) appeared for the respondents. 

ROWLAND J.: By an application dated 8 August 1986, 
the respondents applied to the Commission for "Hearing 
and determination of an industrial matter which is 
hereby referred to the Commission, namely the decision 
of the respondent (appellant) to introduce across the 
board changes to terms and conditions of work. The 
applicant claims that such changes should not be made." 

The grounds on which the application was made are 
"Equity of an industrial matter". 

The matters in issue were numerous. We are concerned 
now only with one matter, "paid Union meetings", said 
to arise out of an agreement between one Union and the 
present appellant and continued between the appellant 
and all of the respondents. The agreement was of long 
standing. 

On receipt of the application, and no doubt having 
received a list of each of the items said to be involved, the 
appellant sought from the respondent answers to the 
following questions — 

1. Whether the applicants seek a new award; 
2. Do the applicants seek variation of the 

Industrial Agreement No. 10 of 1979; 
3. Do the applicants seek an interpretation of the 

Industrial Agreement No. 10 of 1979. 
and, if the answers to those questions were in the 
affirmative, they sought further particulars. They were 
told that the answers to each question was 'no'. Counsel 
for the present respondents, at the hearing of that 
preliminary application, aid: 

The application before the Commission is for an 
order restraining Robe River Iron Associates from 
implementing any changes to extant working 
practices without the consent of this Commission 
and where firstly the Commission has jurisdiction to 
deal with that work practice; secondly that it is fair 
and equitable that the work practice be permitted to 
continue and thirdly that the work practice not be 
directly inconsistant with the provisions of the 
Agreement or the Award. 

On that basis the matter went for hearing and, in view 
of the number of work practices in dispute or under 
discussion, the hearing lasted for several days over a long 
period of time. As indicated, we are concerned now only 
with one matter. 

No-one has as yet, to my satisfaction, explained the 
basis on which the Commission exercised power. I 
believe that both parties consider that jurisdiction arises 
out of section 23(1) which provides relevantly that, 
"Subject to this Act the Commission has cognisance of 
and authority to enquire into and deal with any industrial 
matter". Certain specified matters are excepted. At the 
end of the day, however, and notwithstanding the 
opening comments by counsel for the applicants at the 
hearing, an order has been made which, at least on its 
face, appears to be a variation of the industrial 
agreement and I will return to this. 

What the present appellant was concerned to do at the 
hearing was to argue the economic consequences of the 
practice. In passing, a brief mention was made that the 
particular matter, the subject of this appeal was not an 
'industrial matter'. The submission once mentioned was 
not referred to again either in argument or in any of the 
subsequent reasons given by the Commission. I will have 
to rturn to that because it is the main ground upon which 
the appeal has been argued, but it seems to me that there 
should be a threshhold question answered as to what it 
was that the Commission was doing. And it seems to me 
that it was being asked to find that in the past the parties 
had agreed a certain practice relating to the employment 
of the workforce which was not part of the award or the 
industrial agreement but was not inconsistent with either; 
that the employer now resiled from that agreement and 
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that in effect the Commission should restrain the 
employer from not giving effect to the agreement or in 
other words to enforce the agreement without at the 
same time amending either the award or the industrial 
agreement to include the practice as part of the award or 
industrial agreement. And all of this apparently as a 
matter of equity. 

No-one suggested that this could not be done as an 
exercise of power under section 23. What the appellant 
now says is that not only did the order vary the industrial 
agreement but it was in fact in conflict with it and the 
procedures and conditions set out in the Act for altering 
the agreement had not been complied with and those are 
not merely technical matters to be waived under section 
26. 

The order under discussion is in the following 
terms: 

6. Paid union meetings shall be allowed by the 
Respondent on the following terms: 

(a) Where practicable, prior to a shop 
stewards' meeting taking place, the 
convenor shall meet with the senior 
representative of the management on site 
at the time in an endeavour to reach accord 
as to the arrangements to then apply to 
facilitate that meeting taking place. 

(b) Subject to the prior arrangement intended 
to occur under paragraph (a), the 
Respondent shall release shop stewards to 
attend a scheduled monthly meeting. 

(c) Work release shall be pre-arranged on the 
basis of no loss of normal earning but shall 
be limited to a maximum of two hours. 

(d) Paid meetings of union membership 
during normal hours of work which are 
pre-agreed by the convenor and the senior 
representative of management on site shall 
be subject to arrangements agreed for each 
particular meeting. Meetings shall be held 
as and when required but with no greater 
frequency than once per month and shall 
be limited to a maximum of two hours. 

As to that order, the appellant appeals on the 
following grounds: 

3. Order 6: The Commission erred in law and 
exceeded its jurisdiction under the Act in its decision 
to order the appellant to allow paid union meetings 
for shop stewards and employees during normal 
hours of work when: 

(a) The matters, the subject of the said order 
have no relevant connection with the 
relationship of employer and employee. 

(b) The matters, the subject of the said order 
are not industrial matters as defined in the 
Act. 

(c) Insofar as the order has the effect of 
restricting the number of days or hours in 
the week during which the appellant may 
carry on its operations, the same is ultra 
vires or invalid by reason of the provisions 
of section 23(3)(a) of the Act. 

(d) The said order has the effect of varying 
hours of work, alternatively rates of pay 
provided for in Industrial Agreement No. 
10 of 1979, which agreement by reason on 
section 117 of the Act and section 88 of 
Act No. 94 of 1984 is deemed an Industrial 
Agreement, in the absence of any or 
sufficient evidence before the Commission 
to satisfy the requirements of section 43(2) 
of the Act. 

(e) Insofar as the orders have the effect of 
reducing the standard weekly hours of 
work by the appellant below 38 hours per 
week, the Commission failed to give effect 
or proper effect to the principles and in 

particular principle numbered 5 governing 
the reduction of weekly hours handed 
down by the Commission on 9 July 1986. 

Grounds (c), (d) and (e) were not argued at the hearing 
before the Commission. They have a common general 
theme in that they go to the question of jurisdiction in 
general terms on the basis that, insofar as the order has 
the effect of contravening the industrial agreement and 
the Act, it is made without power because the statutory 
procedures laid down to condition the amendment to the 
award of the industrial agreement have not been 
complied with and that this is not a matter of procedure 
that can be waived because there are parties who may 
wish to be heard in such proceedings who have not been 
given the opportunity to be heard and to some extent 
there are considerations set out in the Act to be taken 
into account by the Commission which have not been 
taken into account by the Commission, if it were the fact 
that the application was an application to amend or vary 
the award or industrial agreement. 

Dealing with these three grounds rather generally, 
counsel for the present respondents submits that these 
points were not made at the hearing and that it would be 
contrary to principle to allow them to be raised on appeal 
for the first time. 

It seems to me that there are two things to be said 
about that. Firstly, it may be that counsel for the 
appellant at the hearing was lilled into a sense of false 
security by counsel for the respondents' opening when he 
indicated that no question arose as to the then 
applicant's seeking variation of the award or the 
industrial agreement. Secondly, however, it seems to me 
that it must have been abundantly apparant, as the 
hearing progressed, that if the applicants' case found 
favour with the Commission, they were in fact seeking an 
order that would in terms be contrary to the industrial 
agreement and that, notwithstanding that, the present 
appellant was content to argue economics of the 
proposal without concentrating on or pressing any of the 
matters the subject of this appeal. 

This Court has not had the benefit of the considered 
views of the Commission on either the matter of 
jurisdiction raised in grounds (c), (d) and (e) of the 
grounds of appeal, or the main agruments central to 
grounds (a) and (b). I am not sure that the former matters 
go to jurisdiction in that there is no doubt that the 
Commission has the powers to make orders that can 
amend the agreement. The present complaint is that, by 
making an order that effectively amends the agreement, 
the Commission has not followed the conditions 
precedent to such applications set out in the Act. 

Counsel for the respondent indicated that, despite the 
statements by counsel for the applicant at the 
commencement of the hearing before the Commission, 
the respondents were not there seeking an injunction. 
They were simply asking the Commission to deal with the 
matter under section 23. I need not pause to consider 
what that means, nor what 'deal with' means. In the end, 
an order was made which, in my view, was contrary to 
Clause 18(6) of the industrial agreement. 

That order cannot stand because the procedures 
required by the Act to amend or vary the agreement 
which must condition any amendment have not 
occurred. 

I turn to grounds (a) and (b). 

At the hearing before this Court, counsel argued that 
the subject matter of the dispute was not an "industrial 
matter". The evidence before the Commission showed 
that the practice had existed and, in fact, had extended to 
the extent that even though a member of the workforce 
may not have been on duty at the time of the proposed 
meeting he was still entitled to be paid for attending the 
Union meeting. The practice without the latter extension 
is now incorporated in other agreements in the industry 
in the area. In the context of an urgent application, it is 
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understandable that a brief passing reference to the 
jurisdictional basis for the order, which was not pursued, 
could be overlooked. 

The Act, by section 24, gives to the Commission 
express power to decide whether a matter is an industrial 
matter and the arguments central to this appeal raised in 
grounds (a) and (b) have not been addressed by the 
Commission. 

From my reading to date, it is certainly not apparent to 
me that the compulsory payment of wages to members of 
a Union who attend a Union meeting in work hours is an 
industrial matter. 

A Union fulfils many functions — social, political, 
economic. It deals with management on behalf of its 
members. Some of its functions can be seen to have an 
impact on the relationship of employer and employee. 
Some of its functions can be seen to be quite remote from 
such relationship and that is not meant in a critical way. 
Some Unions have strong views on social and political 
matters and quite properly believe that it is generally in 
the welfare of their members and the community to voice 
those views. In that regard they do not differ from many 
other groups of people. It is difficult to understand how 
some of those matters could have a relevant connection 
between that of employer and employee or "the works, 
privileges, rights or duties of employers of employees". 
For example, a Union may have a collective view on the 
sale of coal overseas or the shipment or mining of 
uranium ores, views which may well be valid and proper 
and which call for the expression of those views. The 
relevant connection, however, between those matters 
and the relationship of employer and employee might be 
considered to be rather remote. 

The order in question does not address the matters 
mentioned by me. One could imagine that, in an industry 
where there was trust and confidence between employer 
and Union, it might not be necessary to consider such 
matters. That, however, is only one consideration. 

In the end, the jurisdiction question raised in these 
grounds has simply not been canvassed before or by the 
Commission. It appears that jurisdiction was assumed. It 
is not necessary for my resolution of this matter to 
address that matter and, even though it has been 
extensively argued before us, I would much prefer to 
have the considered views of the Commission before I 
entered the arena. In the circumstances, I leave that 
matter for another day. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 8 of 1986. 

Robe River Iron Associates, Appellant, and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, 
Respondents. 

Before Mr Justice Brinsden. 
Friday 19 December 1986. 

Order. 
UPON THE APPLICATION by the Respondents 
by Motion dated 17 December 1986 and upon 
hearing Counsel for the parties and by consent. 

It is ordered: 
1. That the proceedings upon the Orders 

numbered 1, 2 and 3 in the Commission in Court 
Session's decision of 5 December 1986 in matter No. 
758 of 1986, be not stayed; 

2. That if the Appellant's appeal as to said Orders 
numbered 1, 2 and 3 is allowed there be an Order 
that each employee who receives compensation 

pursuant to the said Orders do repay the sum 
received by him or her to the Appellant within seven 
(7) days of the Order following the appeal. 

K.SCAPIN, 
Clerk of the Court. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 8 of 1986. 

In the matter of an appeal from part of the order of the 
Commission in Court Session of the Western 
Australian Industrial Relations Commission given 
on 5 December 1986 in matter No. 758 of 1986 
between Robe River Iron Associates, Appellant, 
and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, 
Respondents. 

Before Mr Justice Brinsden (Presiding Judge) 
Mr Justice Olney 

Mr Justice Rowlands 
Wednesday 25 February 1987. 

Order. 
HAVING HEARD Mr E. Heenan QC and Mr M. Dixon 
of Counsel for the Appellant and Mr D. Stone of 
Counsel for the Respondent this Court doth order that: 

The appeal be allowed in respect to item 6 of the 
said order but dismissed in relation to items 1,2,3 
and 4. Item 6 is quashed and is remitted back to the 
Commission in Court Session for further hearing 
and determination. 

K.SCAPIN, 
Clerk of the Court. 

INDUSTRIAL APPEAL COURT — 
Appeals against decision of 

Full Bench — 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Heard: 1 April 1987. 
Delivered: 16 April 1987. 

Coram: Brinsden J. (President) Olney and Rowland J. J. 
Appeal No. 1 of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and the Operative 
Painters and Decorators Union of Australia, West 
Australian Branch, Union of Workers, Appellants 
and Australian Shipbuilding Industries (WA) Pty 
Ltd, Respondent. 

Mr D. Stone (instructed by Messrs North more Hale 
Davy and Leake) appeared for the appellants. 

Mr G.I. MacNish (instructed by Messrs Cocks 
MacNish and Co) appeared for the respondent. 
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BRINSDEN J.: This matter arises out of the need for 
retrenchment in the workforce of the respondent arising 
from economic pressures in the shipbuilding and repair 
industry as a result of which the respondent was com- 
pelled to select for retrenchment a number of employees 
in its drawing office and painting and steel sections. The 
selection was made after management personnel had 
conducted an anlysis of the classifications and areas of 
work under consideration and after consideration of the 
work performance and attitude, absenteeism, and time 
keeping records of its employees as reported by their 
supervisors. The retrenchments were not preceded by 
discussions with the appellant unions (and one other 
union) and industrial action occurred in support of the 
unions' position in a dispute with the respondent about 
the retrenchments in respect of eight employees. This 
action resulted in the respondent making application for 
a compulsory conference pursuant to section 44 of the 
Industrial Relations Act 1979 and Amendments (the 
Act). The conference failed to settle the dispute and by 
reference to the Commission Commissioner Martin 
heard an application by the appellant unions that a fitter, 
four tradesmen's assistants, a painter and a storeman be 
re-employed. Among them was a Mr Blasikiewicz and a 
Mr Sydserf. 

A memorandum of the matters of disagreement was 
prepared which sets out the names of the employees 
concerned and states that their contracts of service were 
terminated by the respondent on 9 October 1986 by the 
payment of moneys in lieu of notice on the ground of 
redundancy. The appellants sought an order that the 
employees be re-employed by the respondent and that 
their period of service be deemed continuous for all 
purposes of their contracts of employment, notwith- 
standing the termination. The respondent objected to the 
issuance of any such order. One can be forgiven for 
assuming that the grounds of contest between the parties 
was whether the contracts of service had been rightly 
terminated on the ground of redundancy but as I under- 
stand it there was never really any contest but that the 
respondent need to reduce its workforce in view of the 
downturn in the shipbuilding and ship repair industry. 
However as the matter developed that does not seem to 
have been the issue for as seen by Commissioner Martin, 
the selection of employees for retrenchment was 
contested by the appellants on the grounds of seniority, 
the fact that some of the employees retrenched were 
union representatives, that one was terminated contrary 
to an agreement between one of the unions and the 
respondent, and that the reasons advanced by the 
respondent for selecting some of the employees were 
unfounded. The applications were successful in respect 
of Blasikiewicz and Sydserf. The respondent appealed 

from the order made by Commissioner Martin 
concerning these two men to the Full Bench which by a 
majority upheld the appeal and the appellants now 
appeal against that decision. 

Commissioner Martin, at least as far as Blasikiewicz is 
concerned found his dismissal was unjustified and 
unfair. What he said in relation to this man was as 
follows: 

By evidence this person denied the allegations 
against him by the respondent and in the absence of 
hard evidence from the respondent and in view of 
the persons' length of service without previous 
discipline I find that his dismissal, was unjustified 
and unfair. Subject to the provisions of the minutes 
of the proposed Order to issue in determination of 
these matters of disagreement this person is to be re- 
employed by the respondent. 

So far as Mr Sydserf is concerned the Commissioner's 
finding was that his selection for retrenchment was not 
due to his union activities. But he did find that the 
respondent's view that he was a slow worker and less 
than competent was justified but the slowness and 
incompetence he though were due to an injury sustained 
in the course of his employment. The Commissioner not- 
withstanding that finding, somewhat surprisingly, made 
an order that Sydserf be re-employed subject to the 
conditions to be set out in the minutes of the Order 
namely that if he was unable to overcome the deficiencies 
in his ability to work to the satisfaction of his supervisors 
within one month of the date of the Order, the 
termination of his contract of employment by the 
respondent thereafter should not be the subject of any 
further disputation or claims on his behalf. In short the 
order for reinstatement on those terms was made not- 
withstanding no express finding that the retrenchment 
was unjustified or harsh and in the face of a finding that 
he was a slow worker and less than competent. 

With perhaps the omission of Sydserf, Commissioner 
Martin appears to have approached the resolution of the 
issues in respect of each employee by determining 
whether the particular employee had been unfairly 
dismissed in all the circumstances of the case because the 
dismissal was harsh, oppressive or unfair. That approach 
is justified by Undercliffe Nursing Home v. The 
Federated Miscellaneous Workers' Union of Australia 
65 WAIG 385 and in particular at 386 where in my own 
judgment I referred to Walsh J. in North West Council v. 
Dunn 126 CLR 247 at 263 where His Honour pointed out 
that the question to be investigated is not a question as to 
the respective legal rights of the employer and the 
employee but a question whether the legal right of the 
employer has been exercised so harshly or oppressively 
against the employee as to amount to an abuse of that 
right. Where the ground for dismissal is redundancy it 
would be expected that the burden of establishing that 
ground would lie upon the employer but having 
discharged that burden it would be up to the employee or 
the union acting on his behalf to discharge the burden 
that the exercise of the employer's right of dismissal had 
been exercised harshly or oppressively against the 
particular employee as to amount to an abuse of that 
right, bearing in mind of course the provisions of section 
26 (1) of the Act that in the exercise of its jurisdiction the 
Commission shall act according to equity, good 
conscience, and the substantial merits of the case without 
regard to technicalities or legal forms. 

The main ground of appeal to this Court complains 
that the Full Bench erred in law in holding that the two 
employees, Blasikiewicz and Sydserf, having been 
dismissed for redundancy (and having been found, so it 
is claimed, not to fulfill the reasons advanced for their 
selection for redundancy), could only be held by 
Commissioner Martin to be unfairly dismissed, if there 
was evidence before the Commissioner that other 
employees were more appropriate for selection for 
redundancy. As to that ground one can say immediately 
that the basis upon which it rests so far as Sydserf is 
concerned, is contradicted by Commissioner Martin's 
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reasons for judgment since he did not find that Sydserf's 
selection for redundancy by the respondent was not 
made out. Though it is difficult to know why he made the 
order he did in respect of Sydserf, as a guess it may have 
been because he thought that it was harsh and oppressive 
to select Sydserf for redundancy since his incompetence 
and slowness was due to an injury sustained during the 
course of employment. 

In his reasons for judgment the President with whom 
Commissioner Fielding agreed, stated the proper test in 
the terms of Undercliffe Nursing Home. He also noted 
that it went without saying that the obligation to satisfy 
the Commission to the necessary degree rested squarely 
upon the appellants who were contending that the 
selections were unfair. The Commissioner then went on 
to discuss the specific case of Blasikiewicz noting that on 
the facts it seemed to him there was room for a difference 
of opinion as to his suitability as an employee, but, even 
if it be accepted that the reasons advanced for selecting 
him were unfounded, the learned President thought his 
dismissal was not to be judged unfair on that account 
alone for that was the wrong test to apply. He went on to 
say: 

The reason for expressing that view is that in as 
much as the appellant was found to have cause to • 
reduce its workforce, it was necessary that the 
selection of this worker for redundancy be found to 
be unfair by comparison with other workers. 

The learned President adopted the same approach 
concerning Sydserf. When discussing both employees he 
said that their employment having been terminated by 
reason of true redundancy it was upon the appellants to 
satisfy the Commission that the dismissals were not fairly 
made because other workers were more appropriate for 
selection. Now as the test is whether the respondent 
exercised its right to terminate the employment of these 
two men harshly or oppressively so as to amount to an 
abuse of that right, how is that conduct to be measured in 
the circumstances of this case other than by examining 
the situation of these two men relative to other employees 
who were not dismissed? Somebody had to go. It is a 
managerial prerogative to decide who should go but in 
exercising that right the respondent was obliged not to 
behave harshly or oppressively in respect of any 
particular employee. It is said that the learned President 
has restricted the operation of the test by narrowing it to 
one issue whether it has been shown that the dismissal 
was not fairly made because other workers were more 
appropriate for selection. I do not read the judgment in 
that way. In my view all the learned President was doing 
was considering the matter as a matter of practical reality 
in the light of the facts of this particular case. The 
comparative test was the only sensible test to make if it 
was to be shown that the particular dismissals were harsh 
or oppressive. 

It is also said that there was evidence before the 
Commission to show that the selection of these two 
workers was unfair by comparison with other workers. 
We were referred to certain exhibits but in my view these 
are not helpful in the resolution of that factual matter. 
For example. Exhibit 4 sets out as against a number of 
employees including Blasikiewicz the date of commence- 
ment of their employment with the respondent. Only one 
employee on the list has any meaningful length of service 
(from 23.2.71), the balance having been employed 
commencing from 9 July 1984 through to 21 April 1986. 
Blasikiewicz commenced his employment on 3 August 
1984. It seems to be suggested that because 
Commissioner Martin did not accept the respondent's 
contention that he had a poor attitude to his work 
another employee should have been made redundant 
who commenced work later in time. While it appears that 
in respect of some employees a factor leading to their 
selection for redundancy may have been based on the 
shortness of time of their employment I am quite unable 
to see why it should be said that the Full Bench has made 
an error of law by its statement that there was no 
evidence that there were any employees who should have 

been made redundant in lieu of these two men. It is clear 
the respondent did not choose those to be made 
redundant solely on the basis of length of service treating 
length of service as only one of a number of applicable 
criteria. In both the cases of Blasikiewicz and Sydserf the 
length of service was not very great, and the shorter the 
length of service the less relevant it becomes in relation to 
other employees of short service. Had I been sitting as a 
member of a court of fact I would not have thought there 
was any useful material within the exhibits referred to by 
counsel for the appellants upon which I could base any 
conclusion of fact that other employees should have been 
selected before Blasikiewicz and Sydserf. 

I would dismiss the appeal. 

OLNEY J.: The appellants seek to challenge a decision 
of the Full Bench of the Western Australian Industrial 
Relations Commission (the Full Bench) whereby it 
allowed in part an appeal by the respondent against a 
decision of Mr Commissioner Martin (the 
Commissioner) ordering the re-employment of certain 
former employees of the respondent. 

The respondent is and has been since 1968 engaged in 
the shipbuilding industry. Initially it employed seven 
persons but by October 1986 the workforce had grown to 
about 350. The volume of work available to the 
respondent at any particular time is dependent upon 
factors beyond the respondent's control with the result 
that over the years it has been necessary to increase and 
decrease the workforce to cope with current conditions. 
The respondent's workload over the 12 months 
immediately preceding October 1986 was higher than 
usual due to a government decision concerning invest- 
ment allowances but by early October 1986 a variety of 
factors had come into play which necessitated a 
reduction in the workforce. The respondent selected 18 
employees from various occupations and on 9 October 
1986 terminated their employment in accordance with 
appropriate award provisions by making a payment of 
wages in lieu of notice. On 14 October 1986 all members 
of the appellant unions and the Maritime Workers' 
Union of Western Australia Union of Workers working 
at the respondent's operation at South Coogee withdrew 
their labour in support of eight of the employees whose 
services had been terminated. The respondent sought a 
conference pursuant to section 44 of the Industrial 
Relations Act 1979 (the Act) and conferences were held 
before the Commissioner on 17 and 21 October 1986. 
The Commissioner, being unable to settle the dispute by 
conciliation, referred same for hearing and determina- 
tion pursuant to section 44 (9). Two such references were 
made, one in respect of an employee who was a member 
of the Maritime Workers' Union and the other in respect 
of seven employees thought to be members of one or 
other of the present appellant. I set out below the 
Commissioner's memorandum of the matter of disagree- 

. ment in respect of the matter concerning the appellants. 

The following persons were employed by the 
respondent in the callings designatd hereunder, 
namely: 

Mr J. Bloom — Fitter 
Mr A. Blasikiewicz — Tradesman's Assistant 
Mr G. Daglish — Tradesman's Assistant 
Mr M. Parmenteer — Tradesman's Assistant 
Mr L. Spano — Tradesman's Assistant 
Mr B. Sydserf — Painter 
Mr D. Muskroviski — Storeman 

and their contracts of service were terminated by the 
respondent on Thursday the 9th day of October 
1986 by the payment of moneys in lieu of notice on 
the ground of redundancy. 

The claimants seek an Order that the aforesaid 
persons be re-employed by the respondent and that 
their period of service be deemed continuous for all 
purposes of their contracts of employment, not- 
withstanding the aforesaid termination. 
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The respondent objects to the issuance of any 
such Order. 

The memorandum relating to the Maritime Workers' 
Union member (a Mr Baddeley) was in the same form. 
The two references were heard together on 27 and 28 
October 1986 and on 5 November 1986 the 
Commissioner made the following order: 

1. That the respondent shall, within seven days of 
the date of this Order or such lesser period as may be 
agreed upon between the parties re-employ: 
Mr M.S. Baddeley 
Mr A.M. Blasikiewicz 
and 
Mr B. Sydserf 
in the callings within which they were employed 
immediately prior to the 9th day of October 1986. 

2. The contracts of employment of the persons 
referred to in subclause (1) of this Order shall be 
deemed continuous since their inception notwith- 
standing their termination by the respondent on the 
9th day of October 1986, for all purposes of the 
awards applicable to their employment and any 
other benefits to which those persons may be 
entitled under their contracts of employment with 
the respondent. 

3. The persons referred to in subclause (1) of this 
Order shall within seven days of the date of their re- 
employment by the respondent repay to the 
respondent all moneys paid to them by the 
respondent on the 9th day of October 1986 arising 
from the termination of their contracts of employ- 
ment, less the amounts which would have been paid 
to them for ordinary hours of work between the 9th 
day of October 1986 and the date of their re- 
employment. 

In the course of his reasons for decision the 
Commissioner made the following general findings: 

1. The respondent had cause to reduce its 
manning in its drawing office, painting section and 
steel section. 

2. The respondent selected the employees to be 
retrenched in those areas according to the 
absenteeism and time keeping records of its 
employees and the work performance of employees 
as reported upon by the employees' supervisors. 

3. The respondent effect the retrenchments by the 
payment of moneys in lieu of notice and other 
moneys in accordance with the provisions of Clauses 
6.—Contract of Service and 33A.—Redundancy of 
the "Metal Trades (General)" Award No. 13 of 
1965 as varied (although that award does not apply 
to all of the employees concerned) at short notice. 

4. The respondent ignored and did not implement 
the views of the Commission in Court Session in 
matter No. 394 of 1986 in that it did not engage in 
any prior consultation on its action with the 
employees or their representatives (see 66 WAIG p. 
580 at p. 598). 

He then proceeded to deal with the individual merits 
applicable to the eight employees concerned. Two of 
them did not attend the hearing and the claims made on 
their behalf were dismissed. In respect of one, the 
application was withdrawn during the proceedings. Two 
were not entitled to be members of the claimant 
organisations and the Commissioner ruled they could not 
be the subject of the proceedings before him. In one case 
the Commissioner found that the employee had been 
subject to difficulties arising from an accident and 
concluded that there was nothing untoward in his 
selection for retrenchment. That particular claim was 
dismissed. The Commissioner did however make orders 
for re-employment in respect of each of the remaining 
three claimant employees namely Baddeley and Messrs 
Blasikiewicz and Sydserf. The latter were members of 
one or other of the appellants. In the case of Baddeley the 
Commissioner ordered re-employment on the basis of an 

agreement made between his union and the respondent 
some years earlier and it is unnecessary to go into details 
of that now. As this appeal arises out of an appeal to the 
Full Bench against the orders made in respect of 
Blasikiewicz and Sydserf I set out the comments made by 
the Commissioner in respect of those two employees. 

Mr A. Blasikiewicz — Tradesmans Assistant: By 
evidence this person denied the allegations against 
him by the respondent and in the absence of hard 
evidence from the respondent and in view of the 
person's length of service without previous 
discipline I find that his dismissal, was unjustified 
and unfair. Subject to the provisions of the minutes 
of the proposed Order to issue in determination of 
these matters of disagreement this person is to be re- 
employed by the respondent. 

Mr B. Sydserf — Spray Painter: This person has 
been employed by the respondent continuously 
since 6 October 1983. It is the third period of work 
with the respondent since 1982. He is considered to 
be a slow worker and less than competent by the 
respondent and I consider this to be due to an injury 
he sustained in the course of his employment. 

I do not consider his selection for retrenchment 
was due to his union activities and in any event this 
role provides him with no protection from dismissal 
when it comes to selecting people according to 
competence, experience and good application. 

However I do feel that his past record warrants 
further consideration and order that he be re- 
employed subject to the conditions set out in the 
minutes of the proposed Order provided that if he is 
unable to overcome the deficiencies in his ability to 
work to the satisfaction of his supervisors within 
one month of the date of that Order, the termina- 
tion of his contract of employment by the 
respondent thereafter should not be the subject of 
any further disputation or claims on his behalf. 

The respondent appealed against the Commissioner's 
decision ordering the re-employment of Baddeley, 
Blasikiewicz and Sydserf. The appeal was heard on 28 
November 1986. On 9 January 1987 the Full Bench 
(O'Dea P. and Fielding C.; Salmon C. dissenting) upheld 
the appeal in respect of Blasikiewicz and Sydserf and 
dismissed it in respect of Baddeley. In the course of his 
reasons the President (with whom Fielding C. expressly 
concurred) said: 

The Commission considered in each case the basis 
of selection for redundancy in order to decide 
whether each selection amounted to a fair exercise 
of the employer's right of dismissal. The proper test 
is that which applies when an allegation of unfair 
termination is made, that is to say whether the legal 
right of the employer has been exercised so harshly 
or oppressively against the employee as to amount 
to an abuse of that right (see Undercliff Nursing 
Home case 65 WAIG 385). It was acknowledged on 
behalf of the appellant in the proceedings below that 
if the reasons why particular employees have been 
selected for redundancy were to be challenged then 
the Commission ought to have regard to the 
principles which are considered when an allegation 
of an unfair termination is made as to which the test 
is that which I have indicated. 

In considering one of the grounds of appeal that 
related to the question of onus of proof His Honour 
observed: 

It goes without saying that the obligation to 
satisfy the Commission to the necessary degree 
rested squarely upon the respondent unions which 
were contending that the selections were unfair, 

and in dealing with the individual cases of Blasikiewicz 
and Sydserf he said: 

The dismissal of Mr Blasikiewicz was adjudged 
unfair on the basis that the Commissioner accepted 
that employee's denial that he had a poor attitude to 
his work and his selection for retrenchment was 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 737 

considered to be unjustified in view of somewhat 
more than two years service without previous 
discipline. Mr Blasikiewicz, who had an engineering 
qualification was employed as a tradesman's 
assistant, acknowledged that he felt he was working 
below his qualifications and he wanted to change his 
job but he was unable to find another job. It seems 
to me that on the facts there is room for a difference 
of opinion as to his suitability as an employee, but 
even if it be accepted that the reasons advanced for 
selecting him were unfounded, his dismissal is not to 
be judged unfair on that account alone for that is the 
wrong test to apply. The reason for expressing that 
view is that in as much as the appellant was found to 
have cause to reduce its workforce, it was necessary 
that the selection of this worker for redundancy be 
found to be unfair by comparison with other 
workers. 

In the case of Mr Sydserf the appellant employer's 
assessment that his work was slow and lacking in 
competence was accepted by the Commissioner but 
he attributed it to an injury sustained in the course 
of the man's employment. Notwithstanding this the 
employee was regarded as deserving of reassessment 
and because of that he was treated as having been 
dealt with unfairly in his selection for retrenchment. 
Again it seems to me the proper test was whether the 
employee's selection was unfair by comparison with 
other employees and it was not open to so find on 
the material that was available even though Mr 
Sydserf was considered as deserving of one more 
chance in order to overcome his work deficiency. 

Because the employees concerned were 
terminated by reason of a true redundancy the 
respondent unions were required, in my opinion, to 
satisfy the Commission that the dismissals were not 
fairly made because other workers were more appro- 
priate for selection. The fact is that orders for re- 
employment of Mr Blasikiewicz and Mr Sydserf 
who were dismissed on account of redundancy have 
effectively prevented the appellant from reducing its 
manning in relevant sections even though that was 
held to be necessary. There was no evidence at all 
that there were any employees who should have been 
made redundant in lieu of other employees. In 
respect of the re-employment orders concerning 
these two therefore I consider the learned 
Commissioner's discretion miscarried. 

Although the Full Bench decision in respect of 
Baddeley is not challenged is noted that the President's 
reasons for dismissing the appeal in respect of the order 
that he be reinstated are consistent with the reasoning 
applied in the case of the other two workers. His Honour 
said: 

The Maritime Workers Union has always claimed 
that Mr Baddeley should have been retained in 
preference to other painting employees and it urged 
the Commissioner to find that he was inappropriate- 
ly and therefore unfairly selected on that ground. In 
accordance with the assessment which was made by 
Martin C. a different painting employee whould 
have been selected and there is sufficient room, in 
my opinion, to regard the decision to select him as 
unfair on that ground, that is by comparison with 
other employees. For that reason I consider the case 
of Mr Baddeley to be distinguishable from that of 
the other two employees and I would be unwilling to 
interfere with the Commissioner's exercise of 
discretion to order his re-employment. 

The President then concluded his reasons with the 
following observations: 

In the case of the other two employees if it be 
accepted that they did not fulfil the reasons 
advanced for their selection for redundancy still 
there was no evidence to suggest that other workers 
should have been selected for retrenchment ahead of 
them. On that basis the material that was before the 
learned Commissioner was insufficient in my 

respectful opinion to justify the finding that the 
termination of their employment was unfair given 
that it was found to be necessary that a number of 
employees were required to be made redundant. To 
that extent I would uphold the appeal in part and 
quash the orders for re-employment in respect of Mr 
Blasikiewicz and Mr Sydserf. 

The present appeal is supported by extensive grounds 
of appeal which are said to demonstrate errors of law on 
the part of the Full Bench. Reduced to their essence they 
assert that the Full Bench erred in law in upholding the 
appeal in respect of Blasikiewicz and Sydserf on the 
ground that the proper test to appy was whether the 
employee's selection for redundancy was unfair by 
comparison with other employees and that there was no 
evidence upon which such a finding could be made. 

The jurisdiction of the Commission to make orders 
with respect to re-employment has been considered and 
upheld in this Court on numerous occasions. The most 
recent decision is Robe River Iron Associates v. 
AMWSU and Others 66 WAIG 1553. It is equally well 
established that in the exercise of the jurisdiction to make 
orders with respect to re-employment the Commission 
will ask the question "Has there been oppression, 
injustice or unfair dealing on the part of the employer 
towards the employee?" It is not a question touching 
upon the respective legal rights of the employer and the 
employee but a question which goes to whether the 
admitted legal right of the employer to terminate the 
employment has been exercised so harshly or oppressive- 
ly against the employee as to amount to an abuse of that 
right [see North West County Council v. Dunn (1971) 
126 CLR 247 per Walsh J. at p. 263]. Despite the 
approval given by the High Court to what has now 
become the standard practice in the exercise of this aspect 
of arbitral jurisdiction by tribunals having relevantly 
equivalent jurisdiction to that of the Commission, the 
jurisdiction to make an order affecting the otherwise 
legitimate legal rights of employers and employees arises 
by virtue of the obligation of the Commission in deter- 
mining any industrial matter to act according to equity, 
good conscience and the substantial merits of the case 
without regard to technicalities or legal forms [section 26 
(1) (a)]. In Undercliffe Nursing Home v. Federated 
Miscellaneous Workers' Union 65 WAIG 385 at p. 388 I 
affirmed the opinion I had expressed in Hamersley Iron 
Pty Ltd v. Association of Drafting Supervisory and 
Technical Employees (Western Australian) Branch 64 
WAIG 852 at p. 857 that upon the exercise of its 
appellate jurisdiction the Full Bench is required to fulfil 
its statutory functions in accordance with its own view of 
the equity and substantial merits of the particular case 
and having regard to the other matters referred to in 
section 26 (1) (c) and (d). Nothing that has occurred in 
the meantime has altered the opinion I then expressed. 

In the instant case the Full Bench was required to 
determine according to the criteria laid down in section 
26 whether there ought properly to be an order for the re- 
employment of the employees concerned. It was 
conceded on all sides that there had to be a reduction in 
the number of persons employed. There was no dispute 
as to the classifications of work or callings from which 
the redundancies should be selected. The only question 
was whether the claimants through their unions had 
demonstrated that it was unjust or unequitable that their 
services should be terminated. It was implicit in each case 
that if the employee in question was not to be sacked then 
someone else would be. It seems to me that it is not only 
just and equitable but patently obvious that in a situation 
where it is admitted that there must be a reduction in the 
workforce the person who complains that he is selected 
must demonstrate that some other person should have 
been selected before him. If this were not so the situation 
would arise (as the President observed) that the employer 
would effectively be prevented from exercising his 
undoubted right to reduce the number of employees. 

In my opinion this appeal can succeed only if the 
appellants can demonstrate that the decision of the Full 
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Bench was arrived at upon the application of some 
principle which fell short of the proper exercise of 
jurisdiction in accordance with section 26. In my 
opinion not only have the appellants failed to do so but in 
my opinion the approach adopted by the Full Bench as 
expressed in the reasons of the President represent the 
only legitimate approach that could have been adopted. 
To have failed to reach a conclusion that the appellant's 
obligation was to demonstrate that the dismissals were 
unfair by comparison with other employees would in my 
opinion have been to adopt an approach which 
disregarded the substantial merits of the case namely that 
the respondent was entitled to reduce the number of its 
employees. This is the approach that was adopted by the 
Commissioner at first instance and I think it was a wrong 
approach. 

By a late amendment to the grounds of appeal the 
appellants claimed that the Full Bench erred in law in 
holding that there was no evidence to suggest that other 
employees should have been selected for retrenchment 
ahead of Blasikiewicz and Sydserf. In support of this 
assertion it is said that the Full Bench may have been 
misled by the omission from the appeal book below of 
certain exhibits without which the evidence at first 
instance could not readily or sufficiently be followed. 
There is in my opinion no substance in this complaint. 
The exhibits in question merely show the names and 
commencing dates of the employees employed in the 
various sections of the respondent's establishment. The 
only basis upon which such material could amount to 
evidence that some other employees should have been 
selected for retrenchment before either Blasikiewicz or 
Sydserf would be if the principle of "last on-first off" 
were to be applied as the sole criterion of fairness. The 
appellant does not suggest that this is so nor is it the 
principle upon which the Commissioner at first instance 
decided the case. Length of service may in some cases be 
a relevant factor and indeed in some cases be the decisive 
factor but for the Commission to apply the concept of 
last on, first off without considering the substantial 
merits of the case would be to abrogate its statutory 
responsibility and would itself amount to an error in law. 

The conclusion that I have reached is that the 
appellants have not demonstrated any error of law or 
want of jurisdiction on the part of the Full Bench and 
accordingly this appeal, being incompetent, should be 
dismissed. 

ROWLAND L: Australian Shipbuilding Industries 
(WA) Pty Ltd, which is an employer, and the respondent 
to this appeal, sought a compulsory conference pursuant 
to section 44 of the Industrial Relations Act 1979 on the 
following grounds: 

On 14 October 1986 all members of the 
Respondent Unions, engaged on Applicant 
Company's operations at South Coogee, withdrew 
their labour. 

This strike action is understood to have been 
initiated in support of the Unions position in a 
dispute with the company over the termination of 
eight employees. 

The assistance of the Commission is sought to 
enable the company to perform business operations 
without the imposition of Industrial action. 

A conference was held on 17 and 21 October 1986, but 
the matter could not be settled by conciliation so the 
Commissioner identified the matters which were the 
subject of disagreement and directed that the 
Commission may hear and determine the questions in 
dispute pursuant to the provisions of section 44 (9). 

There were two matters identified by the 
Commissioner, but they are really in the same terms and 
for the purpose of these reasons I need only refer to one, 
which was in the following terms: 

The following persons were employed by the 
respondent in the callings designated hereunder, 
namely: 
Mr J. Boom — Fitter 
Mr A. Blasikiewicz — Tradesman's Assistant 
Mr G. Daglish — Tradesman's Assistant 
Mr M. Parmenteer — Tradesman's Assistant 
Mr L. Spano — Tradesman's Assistant 
Mr B. Sydserf — Painter 
Mr D. Muskroviski — Storeman 
and their contracts of service were terminated by the 
respondent on Thursday the 9th day of October 
1986 by the payment of moneys in lieu of notice on 
the ground of redundancy. 

The claimants seek an Order that the aforesaid 
persons be re-employed by the respondent and that 
their period of service be deemed continuous for all 
purposes of their contracts of employment, not- 
withstanding the aforesaid termination. 

The respondent objects to the issuance of any 
such Order. 

The second matter concerned one worker only, a Mr 
M.S. Baddeley. 

In the proceedings that were thereby instituted, the 
Unions, which are the appellants in this appeal, were 
nominated as claimants and the present respondent as 
respondent. 

The necessity for the compulsory conference arose out 
of the respondent retrenching eight members of its 
workforce and that occasioned the withdrawal of labour 
from the shipyard. On reading the memorandum of 
matters of disagreement which I have quoted, against the 
background of that dispute, the issue would seem to be 
whether the employer was justified in terminating eight 
men on the grounds of redundancy. In the end, the 
respondent won that issue but lost the battle because the 
Commissioner ordered that it should reinstate three of 
the men. In fact, of the eight men retrenched, at the 
hearing one was identified as being already in other 
employment, another could not be found, a third had his 
"claim" withdrawn, a fourth was not eligible for 
membership of any of the Unions and the Commissioner 
ruled that he could not be subject to the proceedings. 
Another, whom the Unions sought to add to the 
proceedings, was ruled ineligible for similar reasons. 
Another was found to be properly retrenched, but three 
were ordered to be reinstated. At the commencement of 
the hearing the Commissioner was advised that industrial 
action still existed in the shipyard. 

The hearing commenced with the Commissioner 
instructing the respondent, whom he had nominated as 
respondent to the hearing, that he should begin. At that 
stage the respondent was obliged to establish that some 
retrenchment was necessary, although in the end that 
turned out to be not much in dispute. At an early stage of 
the hearing the Commissioner indicated that the question 
in issue was "who should go and who should stay" (T. 
46). 

The respondent called evidence to indicate why 
retrenchment was necessary and the basic philosophy 
adopted in choosing those to be retrenched. It then called 
some witnesses who were responsible for making staff 
assessments to produce records of the man involved and 
give reasons why each had been chosen for retrenchment. 
The Commissioner reiterated (T. 82) that his task was 
"to examine each of the persons who had been 
terminated for the purpose of ascertaining whether they 
should have been terminated or whether they should not 
have been terminated and that other persons should have 
been terminated in their stead". 

I have mentioned these preliminary matters because it 
is often easy to lose sight of the issues involved in a 
process where issues are not defined or, as in this case, 
where issues were defined in a manner which may not 
indicate precisely what was in dispute. 
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It is not necessary to detail the evidence led by the 
respondent. In the overall picture it appeared that the 
employer had some regard for seniority in employment, 
but in the main the reasons for choosing the men 
eventually retrenched related to adverse assessment of 
the work performance of each and I think it is a fair 
assessment of the evidence to state that there was little 
attack on that assessment, although it was suggested in 
some cases that the "first on last off" rule should apply 
and in one case a suggestion, which was denied, that one 
was retrenched because he was a Union official. The 
respondent's representatives stated that, in making the 
assessment as to who should go and who should stay, 
they made an assessment of the members in the particular 
areas that were involved. This was not challenged at all in 
cross-examination and there was no evidence led at all 
from the appellants, either by way of cross-examination 
or from their own witnesses, to suggest that there were 
others who would be more likely candidates for retrench- 
ment, and perhaps that is understandable when it is 
appreciated that the Union was the party to this pro- 
ceeding, rather than the individual persons concerned. 
Two retrenched employees were not permitted to be dealt 
with in this application because they were not members 
of any of the appellants. In the context of an exercise to 
find who shall stay and who shall go I find the exclusion 
from consideration of these two somewhat surprising. 

At the end of the evidence the respondent's repre- 
sentatives at the hearing, rather naturally I would have 
thought, advised the Commissioner that he would like to 
make comments after he had heard what it was that the 
appellant was alleging. This request was refused and the 
refusal was reaffirmed after the appellant had called 
evidence and made submissions. In the context of an 
action which is formulated to resolve an issue, namely 
redundancy as such, which turns out to be not much in 
dispute and where the issue involves an attack on the 
assessment of the employer of the named individual 
employees chosen for retrenchment, without in any way 
impinging on the comparative merits of all who would be 
likely for consideration, and exclusion from considera- 
tion persons who were not within the unions and further, 
when as is now conceded, the onus of proof has been 
completely reversed, that direction also seems rather 
surprising. I make no further comment on it because, in 
the event, it will not affect the overall result. At the end 
of the proceedings the Commissioner ordered the rein- 
statement of three of the men. In doing so, relevant to the 
matters in issue in this appeal, the Commissioner said: 

1. The respondent had cause to reduce its 
manning in its drawing office, painting section and 
steel section. 

2. The respondent selected the employees to be 
retrenched in those areas according to the 
absenteeism and time keeping records of its 
employees and the work performance of employees 
as reported upon by the employees' supervisors. 

3. The respondent effected the retrenchments by 
the payment of moneys in lieu of notice and other 
moneys in accordance with the provisions of Clauses 
6.—Contract of Service and 33A.—Redundancy of 
the "Metal Trades (General)" Award No. 13 of 
1965 as varied (although that award does not apply 
to all of the employees concerned) at short notice. 

4. The respondent ignored and did not implement 
the views of the Commission in Court Session in 
matter No. 394 of 1986 in that it did not engage in 
any prior consultation on its action with the 
employees or their representatives. 

(see 66 WAIG p. 580 at p. 598.) 

(f) Mr A. Blasikiewicz — Tradesman's Assistant: 
By evidence this person denied the allegations 
against him by the respondent and in the absence of 
hard evidence from the respondent and in view of 
the persons' length of service without previous 
discipline I find that his dismissal, was unjustified 
and unfair. Subject to the provisions of the minutes 

of the proposed Order to issue in determination of 
these matters of disagreement this person is to be re- 
employed by the respondent. 

(h) Mr B. Sydserf — Spray Painter: This person 
has been employed by the respondent continuously 
since 6 October 1983. It is his third period of work 
with the respondent since 1982. He is considered to 
be a slow worker and less than competent by the 
respondent and I consider this to be due to an injury 
he sustained in the course of his employment. 

As to the third man, who is not the subject of these 
proceedings, the Commissioner ordered his 
reinstatement but indicated that if his work performance 
did not improve he could be replaced. 

The respondent appealed to the Commission in Court 
Session. In dealing with that appeal, it was not necessary 
for the majority to do other than accept what it described 
as findings of fact made by the Commission and, insofar 
as the reasons I have mentioned above are findings of 
fact, I understand that to be a reference to those matters. 

After dealing with the reversal of the onus the majority 
indicated that the proper test was whether the employees' 
selection (for retrenchment) was unfair by comparison 
with other employees and that there was no evidence to 
support a finding in that regard. As it turned out, that 
was supposed to be the main issue before the 
Commissioner. It was said to be the issue on two 
occasions by the Commissioner dealing with the matter. 
In the end he did not expressly address that issue. In 
effect that is what the majority of the Commission in 
Court Session found. In my view they were correct. 
There was no evidence at all to support a finding, if such 
a finding had been attempted, that others should have 
been retrenched before those chosen by the respondent. 
In fact the only evidence led on that subject came from 
the respondent, whose witness stated that the respondent 
did consider the merits of all persons likely to be in 
jeopardy. That evidence was not challenged. Counsel 
for the appellant, whilst conceding that the final onus lay 
on the appellant, argued that there was an evidentiary 
onus on the respondent to produce comparative assess- 
ments of all employees. It is of course true, if one takes a 
strictly adversary approach to litigation that during the 
course of a trial evidence can be led by the party who 
carries the onus which, in the absence of explanation, 
may give rise to adverse inferences. To avoid such 
inferences it is sometimes said that there is an evidentiary 
onus on the defendant. But at the end of the day the 
burden of establishing his case lies firmly on he who 
carries that burden. I need not pause to consider this 
further. The respondent did lead evidence on the issue 
complained of. Matters of the so-called evidentiary onus 
did not arise. It is not necessary nor, in my view, is it 
desirable for this Court to consider all of the criteria that 
should be included when reviewing who should be 
retrenched. Counsel for the appellant seemed to reject 
the test adopted by the majority that the selection of 
workers for redundancy be found to be unfair by 
comparison with others, but that must clearly be one of 
the criteria involved and that was the main criteria said to 
be involved at the hearing and on which the respondent 
fought the case. Counsel for the appellant referred us to 
many cases which he said considered this question. In my 
view, most of the cases are not particularly helpful in that 
they are wrongful dismissal cases in the sense of dismissal 
for cause rather than dismissal because of a downturn in 
work which must involve other criteria. It is not 
necessary, however, to consider these cases or to consider 
in detail the grounds of appeal. Counsel for the 
appellant, in fact, did not deal with the grounds of 
appeal specifically and in my view they, in the main, 
disclose a misunderstanding of the respondent's reasons 
stated in evidence for choosing the persons to be 
retrenched and a misunderstanding of the way in which 
the majority of the Commission in Court Session dealt 
with the findings made by the Commissioner. The 
matters in issue in this case are peculiarly within the 
discretion of the Commissioner and the Commission. It 
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has not been shown that the majority erred in law or 
wrongly exercised its discretion. In fact I am firmly 
convinced that based on the way this dispute was fought 
they were correct. I would dismiss the appeal. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 2 of 1987. 

In the matter of an appeal from part of the decision of 
the Full Bench of the Western Australian Industrial 
Relations Commission dated 16 February 1987 given 
in matter No. 1131 of 1986 between Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia and the Operative Painters' and 
Decorators' Union of Australia, West Australian 
Branch, Union of Workers, Appellants and 
Australian Shipbuilding Industries (WA) Pty Ltd, 
Respondent. 

Before Mr Justice Brinsden (Presiding Judge), 
Mr Justice Olney, 

and Mr Justice Rowlands. 
Thursday the 16th day of April 1987. 

Order. 
HAVING heard Mr D. Stone (of Counsel) for the 
Appellants and Mr G.I. MacNish (of Counsel) for the 
Respondent in the appeal herein from the decision of the 
Full Bench of the Western Australian Industrial 
Relations Commission given on 16 February 1987 in 
matter No. 1131 of 1986, the Court doth hereby order the 
appeal be dismissed. 

K. SCAPIN, 
Clerk of the Court. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Heard: 1 May 1987. 
Delivered: 15 May 1987. 

Coram: Brinsden J. (President), Kennedy and Olney JJ. 
Appeal No. 2 of 1987. 

Between the Association of Draughting, Supervisory and 
Technical Employees Western Australian Branch, 
Appellant and Robe River Iron Associates, 
Respondent. 

Mr P.M. Nisbet (instructed by Messrs Ilbery Barblett 
and O'Dea) appeared for the applicant. 

Mr H.J. Dixon (instructed by Messrs Parker and 
Parker) appeared for the respondents. 
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Kwinana Construction Group Pty Ltd v. the Electrical 
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Metropolitan (Perth) Passenger Transport Trust v. 
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Princess Margaret Hospital for Children v. The Hospital 
Salaried Officers Association of WA (Union of 
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Australian Workers' Union v. Poon Bros (WA) Pty Ltd 
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BRISDEN J.: The circumstances giving rise to the 
hearing before Commissioner Coleman and the subse- 
quent appeal to the Full Bench and now an appeal from 
the Full Bench to this Court concern a decision by the 
respondent on 3 September 1986 to require its salaried (as 
opposed to wages) staff to sign a document which con- 
firmed acceptance of an additional work provision. The 
terms of this additional provision were set out in letters 
distributed to staff members by senior officers in each of 
the departments in the respondent's operations. The 
staff members were informed that failure to sign the 
additional work provision would result in a request for 
that staff member's resignation and failing the resigna- 
tion the contract of employment would be terminated 
with payment in lieu of notice. If there were resignations 
as a result, then the respondent's contributions to super- 
annuation would be included in the staff member's 
payout and an unblemished work record would have 
been maintained by that staff member. It was further 
understood by the staff that if they had to be dismissed 
for refusing to sign the additional work provision, then 
dismissal would not attract the same superannuation pay 
out and the staff member's record of service would note 
the circumstances of cessation of employment. Some 16 
or so staff members refused to sign the additional work 
revision and as a result some 14 or so were dismissed and 
two resigned. There was no dispute but that the resigna- 
tions of the two staff members were brought about by the 
respondent's demand. The appellant union then brought 
three applications before the Commission for a 
compulsory conference pursuant to section 44 of the Act. 
Industrial Relations 1979 and Amendments (the Act). It 
is not material why there were three applications but the 
schedule attached to each of the applications was in 
common form alleging that the services of the particular 
employees the subject of each application were unfairly 
terminated and an order of the Commission was sought 
for the respondent to reinstate those employees without 
loss of entitlement and with continuity of employment, 
together with such compensation as was deemed to be 
appropriate. The compulsory conferences were held but 
they failed to resolve the issues and the matters were 
referred therefore to a hearing before Commissioner 
Coleman pursuant to section 44. 

The hearing before Commissioner Coleman took place 
at Karratha on 30 September 1986 and on 1 October 
1986. At the conclusion of the hearing the Commissioner 
reserved his decision but did not bring that decision down 
until 3 December. His reasons for decision are lengthy 
but it is not necessary to refer to them in detail. He 
analysed all of the events surrounding the dismissals and 
the resignations and determined that in all the circum- 
stances the dismissals were unfair and the resignations 
brought about unfairly. His reasons, however, did not go 
to the issue of whether the substance of the respondent's 
request was reasonable but only in the manner in which it 
was implemented. What next happened was that there 
was a speaking to the minutes on the occasion of the 
delivery of the reserved judgment. It seems to have been 
common ground that since the dismissal of the staff on 5 
September 1986, in respect of some of them, circum- 
stances changed considerably by the time the decision 
was handed down on 27 November. The advocate for the 
union informed the Commissioner that of the 15 original 
dismissals eight were now in Perth and the other seven 
were still in the north west. The Commissioner asked 
whether of the eight in Perth did the advocate know 
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whether they were permanently located in Perth without 
any intention of returning to their place of employment. 
The advocate replied that he knew that a few of them had 
no intention of returning. The Commissioner then said 
that the advocate would have to address himself to the 
question of those people who had no intention of 
returning for the order which he proposed to make 
would have to accommodate them. The advocate 
replied: 

Sir, I simply say that the option is there for them 
to return. If they refuse or if they elect not to return 
then that is up to them — they get paid out to the 
date of the order and so be it. That is the end of 
those people. 

The Commissioner then raised the matter again by 
saying to the advocate: 

You are saying, in respect of the people who will 
have no intention of returning to work, they should 
be paid out as at the date of the Order . . . 

The advocate agreed. 
An order was issued on 4 December and was amended 

the following day. So far as former employees who did 
not intend to return to work the accommodation pro- 
vided was in these terms: 

Where an employee elects not to return to work, 
then upon receipt of written advice of this to the 
company, a payment in addition to moneys paid to 
the employee on or about 5 September shall be made 
by the company for the period from the date of 
resignation or dismissal until the date of this order, 
from which shall be deducted four weeks wages paid 
in lieu of notice on 5 September 1986. 

No other entitlement shall accrue for the purposes 
of any additional payment to that payout which was 
made when the resignation or dismissal was effected 
on or about 5 September. 

Now the effect of the above order in relation to an 
employee who elected not to return to his employment 
was that he received his wages from the date of his 
dismissal to 5 -December less the moneys paid to him by 
the respondent being four weeks wages in lieu of notice. 

The earlier provisions of the order effectively gave 
each employee the right to present himself for re- 
employment and that would have included those 
employees who did not wish to return to their former 
employment. The effect of the order therefore was that 
each employee had the opportunity to be re-employed if 
he wished and to receive payment of wages for the period 
lost less moneys paid in lieu of notice. 

The appellant challenged the order of the 
Commissioner on the grounds the Commission erred in 
that the order for compensation was made in the absence 
of any, or any proper evidence, as to the proper level of 
compensation for each affected employee. It was also 
said that the Commission erred in that having found that 
the dismissals were unfair, and that each employee 
should be offered the choice of reinstatement or compen- 
sation for such of those employees seeking compensation 
the Commission should have adjourned the question of 
the quantum of compensation for the taking of evidence 
or, alternatively, further evidence. The second ground 
misstates the effect of the order for it was not a matter of 
choice. Every employee was offered the chance of rein- 
statement and all employees received the benefit of their 
wages during the period from the date of dismissal to the 
date of the order less what they had received on cessation 
of employment. The Full Bench rejected the appeal and 
now the appellant tells us that the Full Bench erred in law 
in finding that the Commission had properly exercised its 
discretion to award compensation, notwithstanding the 
absence of any, or any appropriate evidence concerning 
the quantum of compensation to be paid to each 
(unfairly) dismissed employee affected by the order. 

After hearing argument on behalf of the appellant I 
am still at a loss to appreciate the nature of the error in 
law the Full Bench is said to have made. The position 
before Commissioner Coleman was this. Both parties 

were represented and both had presented such evidence 
as they wished the Commissioner to hear. The delivery of 
the decision being delayed for approximately two 
months, that there had been a change of circumstances in 
respect of some of the employees can be accepted, but 
notwithstanding that change it was not suggested by the 
Union's advocate that an order for reinstatement in 
respect of those employees not wishing to resume 
employment should not be made, nor was it ever 
suggested that there would be an adjournment for the 
calling of further evidence. Indeed in the passages of the 
exchange quoted above between the Commissioner and 
the advocate it is abundantly apparent the advocate 
thought these employees would be fairly dealt with if an 
order was made along the lines upon which it was made, 
that is to say they be given their wages from the date of 
cessation of employment to the date of the order less the 
amount they had received on cessation of employment. It 
was never suggested that compensation should be dealt 
with on any other basis. It cannot in my belief be said 
that in adopting what the union's advocate promoted the 
Commission failed to exercise its discretion in a proper 
and lawful manner. The order so made on the face of it 
does not appear to be inequitable, or contrary to the pro- 
visions of the Act, or natural justice, or whatever other 
concept might be deemed to be appropriate. It is there- 
fore no wonder the Full Bench dismissed the appeal and 
in doing so it did not display any error of law. 

In any event as the authorities now stand I would have 
thought it difficult to have sustained an argument that 
compensation payable to these employees could have 
been assessed on any basis other than as appears in the 
order consistent with the decisions of Kwinana Construc- 
tion Group Pty Ltd v. The Electrical Trade Union of 
Workers (1954) WAIG 51; Princess Margaret Hospital 
for Children v. The Hospital Salaried Officers' 
Association of WA (1975) WAIG 543 at 545 and Metro- 
politan Transport Trust v. Gersdorf (1981) WAIG 611. 
Those cases recognise that the Commission in making an 
order for reinstatement, may also make a supplementary 
order that the employer compensate the employee for 
lost wages between the date of cessation of employment 
and re-employment, though recognising that the sum 
derived by a calculation required by such an order might 
need to be discounted by reason of wages received by the 
employee through having obtained substitute employ- 
ment. I know of no case which supports the proposition 
that the Commission in an application for reinstatement 
has power to award compensation in the nature of 
common law damages. The case of Tak Lau Kwa v. 
Smartt 64 WAIG 858 which was cited to us by the 
appellant, does not seem to be in point since it was 
decided under the provisions of section 961 of the Act 
where a clearly stated power is given to the Commission, 
in the circumstances of the section, to order the employer 
to pay such sum of money as it considers adequate as 
compensation for loss of employment or loss of earnings. 
That section has no relevance to these employees since 
their right to compensation, if any, is to be found in the 
definition of "industrial matter" in subparagraph (c) of 
the definition which appears in section 7 (1) of the Act. 
Even if the advocate for the Union had asked the 
Commissioner to adjourn the making of the order until 
the Union had had time to present further evidence in 
respect of the individual circumstances of each employee 
not wishing to return to work, with a view to obtaining 
an award of compensation greater than a reimbursement 
of lost wages, it would have been a matter of law for the 
Commissioner to have deciced whether he had the power 
to award anything more by way of compensation than 
the three cases earlier cited support. He was not invited 
to give that matter any consideration. 

I would dismiss this appeal. 

KENNEDY J.: The essential facts are set out in the 
reasons to be published by the President and there is no 
need for me to repeat them. 
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The Full Bench dealt with the point raised by the 
appellant in this appeal in the following manner: 

ADSTE complains that the order is defective in 
that the Commissioner has failed to exercise 
discretion in respect of each of the employees so as 
to grant compensation appropriate to the extent to 
which each has been affected. There was no request 
that the Commissioner deal with the matter before 
him on that basis nor in our view any reason why it 
was necessary to do so. The order appealed from 
constituted the decision of the Commission after a 
full and fair consideration of all the matters which 
were presented before the Commission, or subse- 
quently raised when the parties were afforded an 
opportunity to be heard in respect of compensation 
for those who did not wish to remain at work. 
ADSTE has failed to demonstrate any error by the 
Commissioner in exercising his discretion. No 
circumstances, in our opinion, have been revealed 
which would warrant the decision being suspended 
and remission of the case to the Commission for 
further hearing and determination. We would 
therefore dismiss the appeal. 

The appellant now appeals to this Court upon the 
single ground that: 

The Full Bench erred in law in finding that the 
Commission had properly exercised its discretion to 
award compensation, notwithstanding the absence 
of any, or any appropriate evidence concerning the 
quantum of compensation to be paid to each 
(unfairly) dismissed employee affected by the order. 

The notice of appeal speaks in terms of the exercise of 
the Commissioner of a discretion. The fact is, however, 
that in its applications to the Commission, the appellant 
sought compensation for the employees concerned. And 
compensation was awarded by the Commissioner. What 
is now asserted is that no compensation should have been 
awarded because there was no, or no appropriate, 
evidence placed before the Commissioner by the success- 
ful appellant, notwithstanding that, when the matter was 
before the Commissioner, there was no suggestion what- 
ever that the appellant wished to place any further 
evidence before him. Nor was there any request for an 
adjournment. In those circumstances, it does not appear 
to me that any question arose as to the exercise or non 
exercise by the Commissioner of any discretion. As the 
Full Bench rightly perceived, the essential question was 
whether the decision should be suspended and the case 
remitted to the Commission for further hearing and 
determination. No ground has been made out justifying 
such a course. 

In my opinion, the Full Bench was entirely correct in 
the view which it took of this matter. For the reasons 
given by the Full Bench, and for the reasons given by the 
President, I agree that the appeal should be dismissed. I 
would add that the appeal raises no question as to the 
amount of compensation ordered and no question as to 
the basis of the award. 

OLNEY J.: This is an appeal against a decision of the 
Full Bench of the Western Australian Industrial 
Relations Commission (the Full Bench) dismissing an 
appeal from a decision of the Commission constituted by 
a single Commissioner (Commissioner Coleman). The 
single ground of appeal to this Court is: 

The Full Bench erred in law in finding that the 
Commission had properly exercised its discretion to 
award compensation, notwithstanding the absence 
of any, or any appropriate evidence, concerning the 
quantum of compensation to be paid to each 
(unfairly) dismissed employee effected by the order. 

The proceedings before the Commission at first 
instance had to do with three claims by the appellant that 
a total of 16 former members of the respondent's salaried 
staff be re-employed (commonly, but incorrectly 
referred to as reinstatement) and that they be paid 
compensation. After the parties and their witnesses had 

been heard on 30 September and 1 October 1986 the 
Commission reserved its decision. On 27 November 1986 
reasons were given for the Commission's conclusion that 
15 of the former employees had been unfairly dismissed 
and on 3 December 1986 the Commission reconvened to 
afford the parties the opportunity to speak to the 
minutes of the proposed order giving effect to the 
Commission's decision. 

It is unnecessary to canvas in full the background 
which gave rise to these proceedings. It is sufficient to say 
that the dispute which had led to the dismissals was of 
considerable duration and involved questions of high 
principle on both sides. Principles which were and 
remain virtually irreconcilable. Understandably, the 
acrimonious nature of the dispute and the special 
relationship of trust and loyalty which normally exists 
between an employer and its salaried staff raised a 
question as to whether in the circumstances orders for re- 
employment could ever be appropriate and there was the 
very real possibility that the employees or some of them 
would refuse to be re-employed by the respondent. 
Commissioner Coleman was obviously aware of this 
problem. In his reasons he said: 

The applicant union seeks reinstatement for all 
staff members the subject of these applications. 
However, several of the witnesses frankly admitted 
their objections to the company's method of 
handling the dispute with the wages workforce . . . 
and their opposition to the new style of manage- 
ment. They stated that they would be unable or 
unwilling to give their loyalty to the company in 
view of recent events. Witnesses from the company 
stated the difficulties that would be created with the 
return of these staff members to the workforce. 

All of these expressions of attitude and principle 
were made within weeks of the recommencement of 
production and in the absence of an understanding 
of how the company's relationship with the work- 
force would develop. At the hearing itself there was 
an articulation of the policy under which the 
company would require staff members to perform 
duties within their capabilities. 

The parties to this application have now had the 
advantage of the decision of the Commission in 
Court Session in matter 758 of 1986. There, 
amongst other things, issues involved in the 
company's termination of the wages workforce and 
the claim of the unions party to Industrial Agree- 
ment No. 10 of 1979 for an Order to prevent 
utilisation of staff members on duties normally 
performed by wages employees, were canvassed and 
determined. That decision together with the 
effluxion of time may well have clarified the 
position for a number of staff members, the subject 
of these applications, who several months ago 
perceived a serious breakdown in their relationship 
with the company. I consider that reinstatement for 
most can be effected without undue difficulty for 
management and with minimal tension for the 
individual. However, in some instances this may be 
more difficult. 

It is only after anxious consideration that I con- 
clude that in the first instance, reinstatement as 
sought by the applicant union is appropriate in all 
the circumstances. If the company persists with the 
requirement to vary the conditions of employment 
in terms of the documentation distributed to staff 
members early in September, the reinstated staff 
members should be given a reasonable period in 
which to consider their position. Where in the light 
of current circumstances and in the knowledge of 
the application of the company's policy, a staff 
member is unable to reconcile himself/herself to 
management's new approach, resignation would 
ensue and all entitlements on payout calculated in 
accordance with the staff member's period of 
service. 
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In terms of the applications under consideration I 
determine that the company acted unfairly in 
dismissing or insisting on the resignation of staff 
members and that these employees be reinstated 
without loss of earnings and entitlements forthwith. 

If upon hearing the matter the Commissioner had con- 
cluded that a former employee in respect of whom an 
order for re-employment was sought had no intention to 
re-enter the employment of the respondent I think it 
would have been his duty to refuse to make any order in 
respect of that employee. 

However, notwithstanding strong expressions of 
feeling conveyed by at least some of the former 
employees, the Commission took the view that changed 
circumstances could well give rise to a changed attitude 
on the part of those employees and for that reason the 
justice of the case demanded that they be given the 
opportunity of re-employment. 

In the course of the proceedings relating to the 
speaking to the minutes the question of compensation 
for those employees who, having been offered re- 
employment nevertheless would decline to accept that 
offer, was discussed. I set out below extracts from the 
transcript dealing with submissions made first by the 
advocate for the appellant (Mr Beedham) and then by 
counsel for the respondent (Mr Dixon): 

MR BEEDHAM: . . . There were 15 original 
dismissals under the failure to sign the company 
document. Of those 15 there are eight now in Perth 
and there are seven who are distributed between the 
mine site and Wickham. 
COLEMAN C.: Of the eight in Perth, do you know 
what their position is? Are they permanently located 
in Perth and have no intention of returning? 
MR BEEDHAM: I would not be able to answer on 
behalf of all of them. I know a couple have the 
intention of not returning. 

COLEMAN C.: Mr Beedham, you will have to 
address yourself to the question of the people you 
have told me have no intention of returning. How 
do you see them being accommodated under an 
order? 
MR BEEDHAM: Sir, I simply say that the option is 
there for them to return. If they refuse or if they 
elect not to return then that is up to them — they get 
paid out to the date of the order and so be it. That is 
the end of those people. 

COLEMAN C.: There are some people or there will 
be some people, you assume, who will be returning 
to work but who will be wanting to be given, as I 
have expressed it, a reasonable time to consider the 
request that the company will be placing upon them. 
The company has effectively served notices that that 
is what it is doing. 

You are saying, in respect of the. people who will 
have no intention of returning to work, they should 
be paid out as at the date of the order and for those 
people who do return to the work site that they 
should be given a reasonable time which you say is 
28 days. 
MR BEEDHAM: Yes, sir. 

MR DIXON: ... As far as (those employees who 
have no intention of returning to the company) are 
concerned, we say that there should not be an order 
that they be paid for the entire period up to the date 
of the order because implicit in their election not to 
return to the company is a recognition that the 
month's service paid out to them and all their 
termination payments in effect ended their contracts 
of employment and they are now making an election 
not to come back. 

The company has not had the benefit of their 
services and they may have had the intention all 
along not to come back to the company, particularly 
so, of course, because there were some of the 
applicants who chose not to give evidence at all. As 
far as they are concerned, we will never know what 
their intentions were. Therefore, it could be unfair 
vis-a-vis the company to impose an obligation to pay 
moneys to employees who have no intention of 
returning. 

On 3 December 1986 the Commission reserved its 
decision on the final form of the order and on the 
following day (4 December 1986) handed down an order 
which was subsequently amended on 5 December 1986. 
The text of the order in its final form as amended, to the 
extent that it is presently relevant, is as follows: 

That for the employees, the subject of these 
applications, other than Mr Peppier, who were dis- 
missed (or resigned) on or about 5 September 1986 
the decision for reinstatement without loss of 
entitlements be implemented in the following 
manner — 

1. That the employee presents for work forthwith 
and within a period of 14 days from recommence- 
ment be paid such moneys as would have been due 
to him/her as if he/she had worked from the time of 
the dismissal or resignation until recommencement 
and that all entitlements and benefits accruing under 
the employees contract of service shall be preserved 
as if the employee's service were continuous. 

2. Payments made to the employee by the 
Company on or about 5 September on termination 
or resignation shall be deducted from moneys 
referred to in paragraph 1. Provided that where the 
payout on termination or resignation exceeds the 
amount to be paid on recommencement as specified 
in paragraph 1, the employee shall refund the 
difference to the Company within a period of 28 
days from recommencement. 

3. . . . 
4. Where an employee elects not to return to 

employment, then upon receipt of written advice of 
this to the Company, a payment in addition to 
moneys paid to the employee on or about 5 
September shall be made by the Company for the 
period from the date of resignation or dismissal until 
the date of this Order, from which shall be deducted 
the four weeks wages paid in lieu of notice on 5 
September 1986. 

No other entitlements shall accrue for the 
purposes of any additional payment to that payout 
which was made when the resignation or dismissal 
was effected on or about 5 September. 

5. . . . 
The respondent appealed to the Full Bench on grounds 

essentially similar to those raised in the present 
proceedings. The response of the Full Bench appears in 
the following extract from its reasons: 

. . . We consider that the issues raised by ADSTE 
may be answered in the following way. The relief 
which the Commissioner announced his intention to 
grant was that which was actually sought by 
ADSTE, namely reinstatement of each employee 
concerned without loss of earnings and entitle- 
ments. The order gives effect to that and provides 
"compensation" in the form of a pay out of all 
entitlements in accordance with the individual's 
period of service in the event of resignation as 
foreshadowed in the reasons for decision. Those 
who declined to return to work were intended to be 
paid out to the date of the order, as is provided in 
paragraph 4 . . . 

Having exercised his discretion in favour of rein- 
stating the employees, the learned Commissioner 
acted equitably, in our view, in that he took into 
account the probability that some would not take up 
or continue the employment, and made provision 



744 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

for them to be treated as having resigned with the 
consequence that they would be fully paid all entitle- 
ments which would normally flow from resignation. 
ADSTE complains that the order is defective in that 
the Commissioner has failed to exercise discretion in 
respect of each of the employees so as to grant 
compensation appropriate to the extent to which 
each has been affected. There was no request that 
the Commissioner deal with the matter before him 
on that basis nor in our view any reason why it was 
necessary to do so. The order appealed from consti- 
tuted the decision of the Commission after a full and 
fair consideration of all the matters which were 
presented before the Commission, or subsequently 
raised when the parties were afforded an oppor- 
tunity to be heard in respect of compensation for 
those who did not wish to remain at work, ADSTE 
has failed to demonstrate any error by the 
Commissioner in exercising his discretion. No 
circumstances, in our opinion, have been revealed 
which would warrant the decision being suspended 
and remission of the case to the Commission for 
further hearing and determination. We would 
therefore dismiss the appeal. 

The thrust of the appellant's argument in this Court 
was that with the effluction of time between the date of 
the hearing at first instance (30 September and 1 October 
1986) and the final order (4 and 5 December 1986) the 
circumstances of at least some of the employees con- 
cerned had materially changed and it is said that the 
Commission should not have finally dealt with the 
question of compensation without hearing further 
evidence as to matters relevant to that issue. 

It appears to me that two distinct questions are raised 
by this appeal. First, there is the question touching upon 
the extent to which the Commission in the exercise of its 
obligation to decide industrial matters according to the 
substantial merits, equity and good conscience of the 
particular case is entitled to rely upon the submission of 
an advocate for a party as indicating the extent of the 
relief sought by those on whose behalf the advocate has 
appeared. In this case there was a real issue between the 
adversaries as to the extent of compensation that should 
be paid in respect of those employees who being offered 
re-employment declined to be further employed. The 
Commission decided this issue more favourably to the 
employees than the employer was prepared to concede. 
Indeed, the decision was exactly in line with the 
submissions made on the employees' behalf. There may 
well be cases when through lack of experience on the part 
of the advocate or through failure to understand appro- 
priate legal or arbitral principles a case has not been 
pitched as high as it should have been and in those 
circumstances I have no doubt that the Commission 
would and perhaps should, intervene and make appro- 
priate suggestions as to what should be done to ensure a 
fair result. Apart from the question of whether the 
Commission had jurisdiction to make any order at all (to 
which I will refer later) there is nothing inherently 
unreasonable in the appellant's advocate's assertion that 
"if they refuse or if they elect not to return then that is up 
to them — they get paid out to the date of the order and 
so be it." The Commission was in my opinion able to 
dispose of the matter according to equity, good 
conscience and the substantial merits of the case by 
relying upon that submission as representing the upper 
limit of the expectations of those on whose behalf the 
proceedings had been brought. 

The second and perhaps more important issue raised in 
this appeal relates to the measure of compensation that 
can be awarded in circumstances where an order for re- 
employment is made. The authorities appear to me to be 
all one way, namely that the upper limit of compensation 
is measured by the salary or wages lost in the period 
between the unfair dismissal and the re-employment. It is 
a matter of simple logic that if a dismissal is held to be 
unfair to the extent that justice and equity demand that 
the employer should be obliged to re-employ the 
dismissed employee, it would be grossly unfair to deprive 

the employee of the wages he otherwise would have 
earned in the period between his dismissal and his re- 
employment. And although it is not put on that basis that 
seems to be the reasoning implicit in the decisions of the 
former Court of Arbitration in Kwinana Construction 
Group Pty Ltd v. Electrical Trades Union (1954) 34 
WAIG 51 and this Court in Princess Margaret Hospital 
v. Hospital Salaried Officers Association (1975) 55 
WAIG 543 and Metropolitan (Perth) Passenger 
Transport Trust v. Gersdorf (1981) 61 WAIG 611. I am 
unaware of any decision of this Court approving an 
order for re-employment supplemented by an order for 
the payment of "compensation" in excess of the wages 
which otherwise would have been earned by the 
dismissed employee. In the absence of authority 
suggesting that an order for re-employment can be 
accompanied by an order for payment of a money sum 
based upon considerations additional to those referred to 
in the decisions cited, it must necessarily follow that so 
far as the employees in the instant case are concerned the 
order made by the Commission at first instance went to 
the limit of its authority and accordingly there was no 
occasion for it to enquire further touching the circum- 
stances of the employees concerned. The appellant and 
those represented by the appellant can have no cause for 
complaint. Conceivably, the respondent could well have 
complained to the extent that the order was arbitrary in 
nature and did not make provision for the bringing to 
account of earnings derived in the intervening period but 
the respondent did not appeal on that issue. 

When a dismissed employee seeks an order for re- 
employment following a claimed unfair dismissal it must 
be assumed that if offered re-employment same will be 
accepted and it follows that any award of a money sum 
representing wages lost in the period between dismissal 
and re-employment is payable only upon re- 
employment. I am, however, aware of the decision of the 
Commission in Court Session in Cliffs (Western 
Australia) Mining Co Pty Ltd v. Association of 
Architects Engineers Surveyors and Draftsmen (1978) 58 
WAIG 1067. The order made by the Commissioner at 
first instance set out at p. 1067 of the report appears to 
have been made consistently with the law as declared 
from time to time by this Court and its predecessor. The 
order made by the Commission in Court Session varying 
the order at first instance whereby re-employment was 
refused but a finite money sum was ordered to be paid to 
the dismissed employee "in full and final discharge for 
all the claims pertaining to his employment with (the 
employer)" is a departure from the previous decisions 
and, with respect, the observations of Commissioner 
Collier (as he then was) reported in the penultimate para- 
graph of his reasons at p. 1070 do not appear to be 
supported by any authority. In that case, the decision of 
the Commission in Court Session was not tested on 
appeal and in my opinion it should not be regarded as 
authority for the proposition that in a case where a 
dismissal has been found to be unfair an award in the 
nature of compensation or damages may be made in the 
absence of an order for re-employment. Nor should it be 
regarded as authority for the proposition that compen- 
sation may be assessed with regard to factors other than 
the salary or wages lost during the period of non 
employment. 

In the present case, the Commission at first instance 
did not err in law in the manner in which it exercised its 
discretion. In those circumstances the decision of the Full 
Bench cannot be said to involve an error of law. This 
appeal should therefore be dismissed. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 2 of 1987. 

In the matter of an appeal from the decision of the Full 
Bench of' the Western Australian Industrial 
Relations Commission dated 10 March 1987 given in 
matter No. 1308 of 1986 between the Association of 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 745 67 W.A.I.G 

Draughting, Supervisory and Technical Employees 
Western Australian Branch, Appellant and Robe 
River Iron Associates, Respondent. 

Before Mr Justice Brinsden (Presiding Judge), 
Mr Justice Kennedy, 

and Mr Justice Olney. 
Friday the 15th day of May 1987. 

Order. 
HAVING heard Mr P.M. Nisbet (of Counsel) for the 
Appellant and Mr H.J. Dixon (of Counsel) for the 
Respondent in the appeal herein from the decision of the 
Full Bench of the Western Australian Industrial 
Relations Commission given on 10 March 1987 in matter 
No. 1308 of 1986, the Court doth hereby order the appeal 
be dismissed. 

K. SCAPIN, 
Clerk of the Court. 

FULL BENCH — 
Appeal against decision of 

Commission — 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — Appeal to Full Bench. 

Robe River Iron Associates 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others. 

Appeal No. 1341 of 1986. 

CLIFFS ROBE RIVER IRON ASSOCIATES 
IRON ORE PRODUCTION AND PROCESSING 

AGREEMENT NO. 10 OF 1979. 

Various Iron Ore Production 
and Processing 

BEFORE THE FULL BENCH 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner J.F. Gregor. 

Perth 13th day of April 1987. 
Agreement — interpretation of agreement — appeal — 

true meaning of a subclause concerning absence 
from work for one week — deeming provision — 
principles of interpretation — ambiguity — whether 
declaration is capable of being appealed — 
competency — found on appeal — no ambiguity — 
words read in context of whole agreement do not 
refer to "strike action" — majority confirmed 
decision of the Commission — declaration of true 
meaning a "decision" — appeal dismissed. 

Reasons for Decision. 
THE PRESIDENT: The appellant is a company engaged 
in the iron ore production and processing industry and 
for relevant purposes it is a party bound by industrial 
agreement (No. 10 of 1979) along with a number of 
organisations of employees constituting the respondents 
herein. 

The agreement by Clause 6 (9) provides:— 
A worker who, without the approval of his 

employer, is absent from work for one week shall be 
deemed to have abandoned his employment unless 

and until, in the circumstances of any particular 
case, the employer otherwise agrees or, in the event 
of dispute, the Commission otherwise determines, 
but this subclause does not affect the employer's 
right of dismissal referred to in subclause (1). 

Section 46 of the Industrial Relations Act 1979 enables 
the Commission to declare the true interpretation of an 
award which was held in this case to include for the 
purposes of section 46 an industrial agreement and that 
finding is not presently in dispute. 

Following industrial action by employees at its Cape 
Lambert and Pannawonica operations, the appellant 
contended that by virtue of Clause 6 (9) members of the 
workforce who continued to withdraw their labour after 
23 December 1986 would be deemed to have abandoned 
their employment with the company. 

The present respondents made application before 
Kennedy C. on 23 December seeking a variety of relief 
including a declaration of the true interpretation of the 
agreement. On the following day the Commissioner 
published her reasons for decision in which she expressed 
a finding that Clause 6 (9) of the agreement has no 
application to employees absent from work as a result of 
an industrial dispute. 

This appeal challenges that decision on the ground that 
the learned Commissioner erred in law in that:— 

1. She found that, upon its proper interpretation. 
Clause 6 (9) . . . has no application to employees 
absent from work as a result of an industrial 
dispute. 

2. She should have found that the said clause, 
upon its proper interpretation and by its plain 
meaning provides that in any case of a worker being 
absent from work for one week or more, without his 
employer's approval, whether by reason of a strike 
or otherwise, he or she is deemed to have abandoned 
his or her employment unless and until, in the 
circumstances of any particular case, the employer 
otherwise agrees or, in the event of a dispute, the 
Commission otherwise determines. 

3. She found that Clause 6 (9) ... is ambiguous 
when, by its terms and read in its context, it is clear 
and unambiguous. 

4. She found that a study of Clauses 21, 23 and 33 
of the agreement, in particular, led to the conclusion 
that an absence from employment due to strikes is to 
be construed separate to and distinct from absences 
from work without the reason known to the 
employer, when, upon their proper construction, 
those clauses are in no way inconsistent with and do 
not detract from the interpretation set out in para- 
graph 2 above and do not, in any sense, either render 
Clause 6 (9) aforesaid ambiguous or support the 
interpretation put upon that clause by the Learned 
Commissioner. 

5. The Learned Commissioner erred in taking 
into account matters of custom and usage at all but 
in particular having regard for the plain and 
unambiguous meaning of Clause 6 (9) aforesaid. 

6. The Learned Commissioner erred in taking 
into account evidence of the "interpretation of the 
same or substantially the same provision in other 
awards and agreements of this Commission 
applying in the industry in question" at all, and 
more particularly having regard for the plain and 
unambiguous meaning of Clause 6 (9) aforesaid. 

The principles for application upon the interpretation 
of the agreement are the same as those governing the 
interpretation of awards and are well settled, although in 
this case there has been keen debate as to the circum- 
stances of their application. The learned Commissioner 
referred to the principles as being the same as those 
applied in courts of law for the construction of statutes. 
She applied the principles so as to ascertain the meaning 
of the relevant provision by considering the terms of the 
agreement as a whole. She recognised that it is 
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permissable to consider extrinsic material to reveal the 
meaning of the provision only if its terms are ambiguous, 
in Norwest Beef Industries Limited and Derby Meat 
Processing Co Ltd v. West Australian Branch, 
Australian Meat Industry Employees Union 64 WAIG 
2124, the President of the Western Australian Industrial 
Appeal Court, at page 2127, referred to the appropriate 
principles applied in interpreting awards as those apply- 
ing in courts for the construction of deeds, instruments 
and statutes. He cited a number of early decisions of the 
Court of Arbitration and it may be convenient to set out 
the principles so propounded for application in this 
jurisdiction: 

1. Perth Electric Tramways Employees' Union v. 
Commissioner of Railways 7 WAIG 155 in which the 
appropriate principles were said to emanate from the 
following paragraphs from Halsbury Volume 10:— 

Paragraph 787 
The object of interpretation is, as already stated, 

to ascertain the intention of the parties to the 
instrument as expressed by the words they have 
used; and, since the words are the sole guide to the 
intention extrinsic evidence of that intention is not 
admissable, save in the case of a latent ambiguity 
which cannot otherwise be resolved. 

But extrinsic evidence is admissable both to 
ascertain where necessary the meaning of the words 
used and to identify the persons or objects to which 
they are to be applied; and since the meaning and the 
application will depend upon the circumstances 
surrounding the author at the time when the words 
were used the same principle requires that evidence 
of such circumstances should be admitted. The 
court, which has to construe the document, ought to 
know the surrounding circumstances at the time 
when it was executed so as to place itself, as nearly as 
possible, in the position of the parties. The intention 
of the parties is expressed in the words, used as they 
were with regard to the particular circumstances and 
facts. 
Paragraph 785 

Evidence of custom is admissable for the purpose 
of annexing incidents to written contracts in respect 
of matters upon which they are silent. The rule 
applies not only to commercial transactions, but 
also to other transactions relating to m alters upon 
which known usages have been established; and it is 
founded upon the presumption that in such 
transactions the parties did not mean to express in 
writing the whole of the contract by which they 
intended to be bound, but to contract with reference 
to those known usages. 

2. AWU v. Lake View and Star Limited 14 WAIG 279 
where at 280 it was said:— 

The ordinary rule of construction applies. Where 
the language is clear, plain and unambiguous, effect 
has to be given to it. That applies to the construction 
of Acts of Parliament, and Awards of this Court 
amount to a Legislative Enactment so far as 
industrial matters are concerned. It also applies to 
the construction of an Agreement. 

3. AWU v. Co-operative Bulk Handling Limited 26 
WAIG 353 where at 354 reference was made to the so 
called golden rule of construction and in relation to the 
construction of awards the judgment cited the 
following:— 

In my opinion an expression of opinion by the 
Judge making the Award as to the meaning of the 
Award, which expression is not made part of the 
Award itself, is not binding upon the Court which is 
called upon to interpret the Award. That Court 
looks at the terms of the Award, at its subject matter 
and the circumstances of the subject matter, and 
from these forms its own opinion as to the proper 
interpretation. 

To give the words of an Award a meaning they 
cannot properly bear will only mislead and confuse 

people who have to work under and apply the 
Award. If it is claimed that the Award upon a 
proper construction is unjust or does not carry out 
the intentions of the parties or the Court the proper 
method of remedying the matter is to apply for 
variation. 

In his judgment in the Norwest Beef case (supra at 
page 2133) Olney J. referred to the first task in interpre- 
tation whichis to determine whether the words used are 
capable in the ordinary sense of having unambiguous 
meaning. He said if that question is answered in the 
affirmative then further consideration of the expressed 
or supposed intention of the award making tribunal does 
not fall to be considered. 

The respondents' application before Kennedy C. 
found favour to the extent that, considering Clause 6 (9) 
in the context of the agreement as a whole, she was led to 
the conclusion that its terms are ambiguous having 
regard to Clause 21.—Annual Leave and Clause 23.— 
Long Service Leave in which she noted a distinction 
between an absence from employment due to strikes and 
absences from work without a reason known to the 
employer. The basis of that conclusion is to be found in 
Clauses 21 and 23. Clause 21 contains the terms on which 
a worker shall be allowed annual leave and subclause (4) 
(c) provides that time during which a worker is absent 
from work shall also be counted in calculating his right to 
leave, but only if:— 

(c) On the understanding that an absenteeism 
procedure will be discussed with union representa- 
tives to control absenteeism, it is agreed that 
unauthorised absences, or absences due to strikes or 
standdowns will not affect the anniversary date 
when calculating the entitlement to annual leave 
under this clause. 

That contains the distinction noted by the learned 
Commissioner. 

Clause 23 deals with long service leave and Schedule 1 
contains the terms on which the right is acquired by 
continuous service notwithstanding:— 

(6) (e) any absence from duty arising directly or 
indirectly from an industrial dispute if the worker 
returns to work in accordance with the terms of 
settlement of the dispute; 

and 
(6) (i) any absence from duty after the date of this 

Agreement by reason of any cause not specified in 
this schedule unless the employer, during the 
absence or within 14 days of the termination of the 
absence notifies the worker in writing that such 
absence will be regarded as having broken the con- 
tinuity of service, which notice may be given by 
delivery to the worker personally or by posting it by 
registered mail to his last recorded address, in which 
case it shall be deemed to have reached him in due 
course of the post; 

Again a distinction is drawn between absences from 
employment due to an industrial dispute and other 
absences and it appears to be because of that distinction 
that Kennedy C. took the view that when the agreement 
is read as a whole the words used in Clause 6 (9) are not 
capable, in their ordinary sense, of having unambiguous 
meaning. The respondents expounded a number of 
further points including the submission that industrial 
action is alien to the notion of abandonment of employ- 
ment. Furthermore a deeming provision ought not to be 
applied to bring about an unjust or absurd result. Having 
pointed out the distinction in terms the respondents also 
submitted that the provisions of clauses such as 21 and 23 
are repugnant to the notion that Clause 6 (9) contem- 
plated workers absent due to strikes. It is not clear to 
what extent the learned Commissioner found there was 
repugnance or inconsistency within the agreement but 
she held in general terms:— 

. . . there is sufficient in a reading of the 
Agreement as a whole to raise the question of 
ambiguity in the case of Clause 6.—Contract of 
Service, subclause (9). 
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In my opinion the question at the heart of this appeal is 
whether it was correct to make that finding. It implies 
that the words "a worker who, without the approval of 
his employer, is absent from work for more than one 
week shall be deemed to have abandoned his employ- 
ment" are not capable of having unambiguous meaning. 
If that is not the case then it was impermissable and an 
error to take into account matters of custom and usage, 
or be affected or guided by evidence of interpretation of 
similar provisions in other awards or agreements. 

In Clause 21 (4) (c) and in Clause 23, Schedule 1 (6) (e) 
and (i), in relation to the meaning of continuous service 
(and in consequence in Clause 33), a distinction is made 
between absence from employment due to an industrial 
dispute on the one hand and other unauthorised 
absences, but the central issue is whether what is 
contained in those clauses, and in the provisions which 
cast obligations upon particular persons to provide 
essential service coverage during a dispute (Schedule IV), 
are irreconcilable with Clause 6 (9) interpreted so that the 
words "absence from work" include absences which are 
to the knowledge of the employer due to strike action. 
That is what the respondents contend. On the contrary 
the appeUant asserts that such provisions are not 
inconsistent with, nor detract from, the plain and literal 
meaning to be attributed to Clause 6 (9). 

Put shortly the case for the appellant is that there is no 
ambiguity in that Clause 6 (9) provides that the state of 
absence from work of an employee for one week without 
the approval of his employer invokes, without exception, 
the deeming provision that he has abandoned his 
employment, subject to the qualification contained 
therein that the employer otherwise agrees or, in the 
event of a dispute, the Commission otherwise 
determines. 

The introduction of Clause 6 (9) for which the 
respondents contend is based primarily upon the premise 
that the agreement as a whole contemplates that 
industrial disputes result in strikes [Clause 21 (4) (c), 
Clause 23, Schedule I Clause 6 (e) and the obligations 
imposed in respect of industrial services under Schedule 
IV]. It is claimed that there is clear conflict with such 
provisions if Clause 6 (9) is interpreted so that the words 
"absence from work" includes absence which, to the 
knowledge of the employer, is due to strike action. 

The appellant was represented by Senior Counsel, Mr 
E.M. Heenan, who dealt with each of the particular 
provisions just referred to in order to demonstrate that 
they are capable of operating without involving any 
conflict with Clause 6 (9). I think that must clearly be the 
case where absence from work is due to a strike which is 
resolved in less than one week. Suppose however that the 
strike goes beyond a week, according to the interpreta- 
tion advocated by the appellant, the employment 
relationship comes to an end by virtue of the deeming 
provision, in which case, the anniversary date for deter- 
mining entitlements arising from an employee's right to 
annud leave, and also the calculation of continuous 
service for the purpose of long service leave entitlements, 
would be calculated up to the day of termination, that is 
seven days after the beginning of the employee's absence 
from work due to the strike. If the strike be resolved and 
the workforce effectively re-engaged, the provisions 
which tolerate absence due to strikes for the purpose of 
calculating leave and long service leave and service 
payments have full effect. It may be that this occurs by 
virtue of the employer's agreement or pursuant to a 
determination of the Commission in the event of a 
dispute. 

For the respondents Mr D.M. Stone (of Counsel) 
relied upon a distinction between unauthorised absence 
and absence due to strikes which situation is tolerated for 
other purposes under the agreement. He called in aid the 
concept of consistent interpretation where an expression 
is used throughout an agreement. It was asserted that a 
distinction is to be made where the employer is aware of 
the reason for absence and a construction of Clause 6 (9) 
which excludes application to employees who are absent 

because they are on strike is said to be in harmony with 
the agreement read as a whole. It was also asserted that 
the presence of inconsistent provisions created ambiguity 
in the sense that the operative terms of Clause 6 (9) have 
two possible meanings or are at least uncertain and 
obscure. Any doubts as to the true intention, according 
to the respondents, are to be resolved by reference to the 
manner in which the terms of the clause have been inter- 
preted throughout the industry. 

The appellant contested the respondents' submission 
going to the question of ambiguity on the basis that the 
true and accepted sense in which ambiguity is considered 
is that the plain words are susceptible of some other 
meaning. It was contended that in the present case the 
real purpose of the respondents was to amend the 
meaning of Clause 6 (9) which is not the function of a 
court of construction [see Reardon Smith Line Ltd v. 
Yngvar Hansen-Tangen (1976) 3 All ER 570 and Codelfa 
Construction Pty Ltd v. State Rail Authority of New 
South Wales (1981-82) 149 CLR 337 per Brennan J. at 
401]. In this respect it is sufficient to point out that where 
a defect is manifested there is provision to remedy it 
pursuant to section 46 (1) (b) but that procedure was not 
appropriate in this case. 

The operative words of 6 (9) in their plain and ordinary 
meaning signify an intention to apply to any absence 
from work without approval and, in my opinion, there 
can be no ambiguity unless that meaning is repugnant to 
the intention of the parties which may be discovered by 
reading the agreement as a whole. There appears to me to 
be no relevant inconsistency, in that Clause 21 (4) (c), 
Clause 23, Schedule 1 Clause 6 (e) and (i) and also Clause 
33, are each demonstrably capable of operating accord- 
ing to their terms without conflict with Clause 6 (9), 
according to the literal interpretation of that clause as 
advocated by the appellant. As to Schedule IV provision 
is made to maintain essential services during a dispute 
and requires the employment of certain operatives. If 
that provision operates according to its tenor it cannot, it 
seems to me, affect the matter in issue at all. Clause 6 (4) 
provides, inter alia, a means whereby an employer's right 
of summary dismissal is retained and Clause 22 (7) 
purports to empower the employer to withhold payment 
of sick leave where a worker is absent from work without 
approval for one week. In neither of these cases are the 
provisions repugnant to those of Clause 6 (9). The 
particular clauses which I have so far considered are 
those upon which the respondents relied to show that 
Clause 6 (9) could not be read literally without creating 
disharmony with the intention of the agreement when 
read as a whole. 

I now turn to the matter of the distinction which the 
learned Commissioner felt bound to make in construing 
absence from work due to strikes and absence from work 
without a reason known to the employer. Unauthorised 
absences and absences due to strikes are separately 
described in Clause 21 (4) (c), for example, but for the 
purpose of preserving entitlements to annual leave they 
are treated in the same way. Separate reference to 
absence due to industrial disputes serves to provide 
explicitly that absence on strike shall not deprive an 
employee of entitlements to annual and long service leave 
and service payments any more than other unauthorised 
absences, in which case entitlements are preserved until 
an employee is deemed by virtue of Clause 6 (9) to have 
abandoned his employment. Effectively that situation is 
preserved in the case of an employee on strike but the 
agreement does not create a special category of absence 
of which the employer has approved either expressly or 
by implication. The employer's knowledge of the reason 
for absence does not necessarily affect an employee's 
authority to be absent from work and the parties have 
chosen to couch their agreement in terms which require 
the employer's approval for absence from work or, 
except in those circumstances set out, the deeming 
provision has effect. 

In my opinion the operative words of Clause 6 (9) are 
unaffected by other provisions of the agreement and are 
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of plain meaning and provide that in the case of any 
worker absent from work without approval for one week 
or more, its provisions shall have effect. I come to that 
opinion solely upon consideration of the agreement in 
accordance with the principles of interpretation 
recognised by the law and long industrial practice which 
confine consideration to the agreement as a whole 
without modification of the grammatical and ordinary 
sense of the word employed unless it is to avoid 
absurdity, repugnance or inconsistency. 

Such a result may be unexpected in the light of 
evidence which was let in by the learned Commissioner 
and which tended to support a different view of the 
intention of the parties. I can only say that it is the rule 
that where words are capable in their ordinary sense of 
unambiguous meaning, one cannot ascertain from other 
sources outside the document what the intention was 
thought to be. As Olney J. has pointed out if it were 
otherwise it would lead to industrial anarchy and awards 
and agreements could be rendered meaningless. 

If it is claimed that Clause 6 (9) upon its true inter- 
pretation is unjust or does not carry out what was 
actually intended, the matter may be remedied by 
utilising the procedures which are available for variation 
of the agreement. 

I am relieve to know that the interpretation which I 
have found can have no adverse effect upon those who 
were involved in industrial action at the time the pro- 
ceedings were commenced before the Commission 
below, those matters having been satisfactorily deter- 
mined. In any event I have had the opportunity of 
reading in draft form the separate judgments of my 
colleagues who have reached a decision contrary to my 
own, however having reached a conclusion which is 
contrary to that of the learned Commissioner I consider 
that the appeal should be upheld. 

Finally I turn to consider a submission by the 
respondents that the appeal is incompetent. Put shortly it 
was submitted that there is no "decision" from which an 
appeal properly lies in that the declaration as to the true 
interpretation of the agreement, which was made in the 
Commission's reasons for decision, does not comply 
with section 35, alternatively, the appeal was instituted 
before the "decision" of the Commission could be 
perfected, that is, within the time in which a formal order 
may be requested. The following, as I understand them, 
are the steps in the argument. Section 35 is mandatory 
and requires the decision of the Commission, with some 
exceptions that are not presently material, to be drawn 
up in the form of minutes. That section creates a 
distinction between "decision" and "reasons for 
decision" and it is claimed that as a matter of consistency 
a declaration made in the reasons for decision, as per- 
mitted pursuant to section 46 (2), is not a decision 
properly so called. Section 34 requires the decision of the 
Commission to be in the form of an award, order or 
declaration and shall in every case be signed and 
delivered by the Commissioner constituting the 
Commission. It is claimed that this declaration made as it 
was in the course of the reasons for decision pursuant to 
section 46 (2) and not signed, though it is a declaration 
for the purposes of section 46, is not a decision according 
to the requirements of section 34 because it is not signed, 
nor is it a finding for the purposes of the definition of 
"decision" (section 7). 

In the course of the published reasons the learned 
Commissioner indicated a number of matters that had 
been raised were not properly questions for interpre- 
tation but in respect of Clause 6 (9) she expressed a 
finding that it had no application to employees absent 
from work as a result of industrial dispute. That finding 
determined the matter of interpretation as contemplated 
in subsection (2) of section 46 and in a form and manner 
commonly adopted in the Commission. It resulted in the 
institution of an appeal within the time limited for 
requesting that the declaration be made in the form of an 
order as provided in subsection (2), but in any event no 
such request was ever made. On that basis there appears 

no reason why the determination of the learned 
Commissioner should not be subject to review as pro- 
vided pursuant to section 49 save for the assertion that a 
declaration made in the reasons for decision is not a 
decision from which an appeal will lie. 

After consideration I consider the argument should be 
rejected. Section 35 deals with the procedure by which a 
decision is formulated in all cases to which that particular 
section applies. There are some express exceptions and in 
the case of a declaration of the present kind, unless a 
declaration in the form of an order is requested then 
section 35 is to have no application to or in relation to 
section 46. In that way, it seems to me, section 46 con- 
stitutes a code for the purpose of interpreting awards in 
force under the Act and a declaration is a decision under 
that section and, as subsection (3) provides, it is binding 
on all Courts and all persons with respect to the matter 
the subject of the declaration. As to form, that is a 
matter with which section 34 is concerned in the 
generality, but section 46 (2) makes it clear that it is 
sufficient (for the purposes of that section) that the 
Commissioner's interpretation be declared as part of the 
reasons for decision without more unless there is a 
request for an order in which case a time limit is fixed. If 
there is a request then the formulation of the declaration 
in the form of an order becomes subject to compliance 
with section 35 for the reason that section 46 so provides 
by way of an exception [see subsection (4)]. Mr Heenan 
has, I think, quite rightly pointed out that in the event of 
a request for an order there is a provisional stage until the 
order so requested is perfected and delivered. In the 
meantime, it seems to me, a declaration made in the 
Commission's reasons is binding subject to the right to 
request that it be made in the form of an order and it 
would seem, having regard to subsection (3) that it is 
binding from the time the declaration was made. That is 
not to say that the Commission is powerless to alter or 
amend the form of the declaration if it wishes to do so 
before the order is finally perfected. It is also necessary to 
acknowledge that a declaration made in the reasons for 
decision, while binding all of the parties, is nevertheless 
subject to appeal and the right of appeal may be 
postponed in a particular case where a request for the 
declaration in the form of an order is made. But that is 
not the case here. 

The reasons for decision in this case were not signed 
and that is commonplace within the Commission in 
relation to reasons for decision. The appeal ought not 
however be ruled incompetent because of an irregularity 
of form which may be waived under the powers 
contained in section 26 (m). In my opinion the appeal has 
not been shown to be incompetent and I would propose 
that it be upheld. I think that an appropriate order 
should include a declaration by this bench which 
effectively declares the proper interpretation of Clause 6 
(9) in terms which accord with those set out in ground 3 
of the grounds of appeal. 

THE CHIEF COMMISSIONER: I have had the advan- 
tage of reading the draft reasons for decision of His 
Honour the President and agree generally with his dis- 
cussion on the principles to be applied in interpreting 
awards and industrial agreements. Shortly stated, they 
are those referred to by the Western Australian 
Industrial Appeal Court in Norwest Beef Industries 
Limited and Derby Meat Processing Co Ltd v. West 
Australian Branch, Australian Meat Industry Employees 
Union (64 WAIG 2124). No good purpose would be 
served in repeating the authorities. 

Subclause (9) of Clause 6.—Contract of Employment 
of Industrial Agreement No. 10 of 1979 reads — 

(9) A worker who, without the approval of his 
employer, is absent from work for one week shall be 
deemed to have abandoned his employment unless 
and until, in the circumstances of any particular 
case, the employer otherwise agrees or, in the event 
of dispute, the Commission otherwise determines, 
but this subclause does not affect the employer's 
right of dismissal referred to in subclause (1). 
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Read independently from the agreement as a whole, 
the subclause says to me that any worker who is away 
from work for one week without his employer's approval 
will be considered by the employer to have quit his job 
unless and until the employer agrees that he has not so 
quit or, in the event of a dispute the Commission so 
determines. Nothing seems plainer. 

However, read in the light of the agreement as a whole 
it reveals an inconsistency which, when corrected, does 
not destroy the clear meaning of the subclause but 
enables it to sit comfortably with the rest of the 
document. In my view there is an error of omission in the 
subclause and it may be seen as a classic example of the 
type of situation about which Street J. spoke in Geo A. 
Bond and Co Ltd v. McKenzie (1929 AR 498) when he 
remarked — 

Now speaking generally, awards are to be inter- 
preted as any other enactment is interpreted. They 
lay down the law affecting employers and employees 
in their relations as such, and they have to be obeyed 
to the same extent as any other statutory enactment. 
But at the same time, it must be remembered that 
awards are made for the various industries in the 
light of the customs and working conditions of each 
industry, and they frequently result, as this award in 
fact did, from an agreement between parties, 
couched in terms intelligible to themselves but often 
framed without that careful attention to form and 
draughtsmanship which one expects to find in an 
Act of Parliament. I think, therefore, in construing 
an award, one must always be careful to avoid a too 
literal adherence to the strict technical meaning of 
words, and must view the matter broadly, and after 
giving consideration and weight to every part of the 
award, endeavour to give it a meaning consistent 
with the general intention of the parties to be 
gathered from the whole award 

(at p. 503 and 504.) 

The learned Commissioner decided that an absence 
from employment due to strikes was to be construed 
separately and distinctly from absences from work 
without a reason known to the employer. The provisions 
of Clauses 21 and 23, Annual Leave and Long Service 
Leave respectively, were the main reason she took that 
view. She concluded that there was sufficient in the 
reading of the agreement as a whole to raise the question 
of ambiguity in the case of Clause 6.—Contract of 
Service, subclause (9). That is the fundamental question 
— Is there an ambiguity? I consider that there is. 

Subclause (4) (c) of Clause 21.—Annual Leave reads 
as follows — 

(c) On the understanding that an absenteeism 
procedure will be discussed with union representa- 
tives to control absenteeism, it is agreed that 
unauthorised absences, or absences due to strikes or 
standdowns will not affect the anniversary date 
when calculating the entitlement to annual leave 
under this clause. 

There is clearly a distinction in this subclause between 
unauthorised absences and absences due to strikes. I 
doubt if anyone would seriously argue against the 
proposition that strikes are unauthorised absences so 
why the need then for the draughtsman to include the 
words "or absences due to strikes?". Courts have 
pointed out that they are not at liberty to consider any 
word or sentence as superfluous or insignificant so either 
the draughtsman is deliberately distinguishing strikes 
from unauthorised absences or the words are there as an 
abundance of caution. When the document is read as a 
whole I find no evidence of caution in abundance. 
Accordingly I take the view that the draughtsman was 
distinguishing between strikes and unauthorised 
absences. 

Clause 23.—Long Service Leave says that leave entitle- 
ments are as set out in Schedule 1. 

Clause (6) of that Schedule says:— 
(6) Service shall be deemed to be continuous 

notwithstanding — 

(e) any absence from duty arising directly or 
indirectly from an industrial dispute if the 
worker returns to work in accordance with 
the terms of settlement of the dispute; 

(i) any absence from duty after the date of 
this Agreement by reason of any cause not 
specified in this schedule unless the 
employer, during the absence or within 14 
days of the termination of the absence 
notifies the worker in writing that such 
absence will be regarded as having broken 
the continuity of service, which notice may 
be given by delivery to the worker 
personally or by posting it by registered 
mail to his last recorded address, in which 
case it shall be deemed to have reached him 
in due course of the post; 

Once again there seems to be no reason for Clause (6) 
(e) unless it is to distinguish absences due to industrial 
disputes from other unauthorised absences or is there an 
abundance of caution. 

Clause 33 provides for Service Payments after periods 
of continuous service. The payments are quite 
substantial. "Continuous Service" under subclause (5) is 
defined as having the same meaning as it has in Schedule 
1 — Long Service Leave, discussed earlier. Thus there is a 
distinction once again between absences due to industrial 
disputes and other unauthorised absences. 

Finally there is an agreed manning arrangement for 
essential services during a dispute. This is not limited to a 
dispute of less than seven days duration. 

These matters, viewed together, raise sufficient doubt 
to justify resort to extrinsic aids. 

I agree, with respect, with the comment of Olney J. in 
the Norwest Beef Industries Ltd case {supra) that 
industrial anarchy would come about and awards would 
be rendered meaningless if basic principles were ignored 
in the interpretation of industrial awards. However, in a 
matter such as this where a doubt does arise it seems 
prudent to look elsewhere for aid to dispel all doubt. 

When that is done the evidence overwhelmingly 
supports the view reached by Kennedy C. Indeed there 
was no evidence to the contrary. 

I reject the submission of the respondents that the 
appeal is incompetent. I respectfully adopt the reasons of 
His Honour the President for so doing. 

I would dismiss the appeal. 
I am constrained to make this comment. By section 19 

of the Act each member of the Commission has a duty to 
keep himself acquainted with industrial affairs and 
conditions. He does this in a macro sense but specialises 
particularly in the industries to which he is assigned from 
time to time. This poses some difficulty in adjudicating 
in a matter such as this. Most members of the Commis- 
sion would know the industry, the parties involved and 
many of its customs and practices. They get to know the 
so called principles which the parties hold out as being 
sacrosanct. From the trade union point of view one of 
these is the "right to strike". It becomes an absurbidy to 
suggest that eight well known registered unions would 
agree that their members' employment would be 
abandoned if they engaged in a strike for seven days or 
more unless the employer agreed otherwise or the 
Commission otherwise determined. Likewise, it is 
difficult to accept that unions would agree to maintain 
essential services during a strike in the knowledge that 
most of their members may be deemed to have 
abandoned their employment after seven days. It would 
be just as absurd to suggest that an employer would agree 
to forego his right to manage. 
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It is vital to the operation of the Commission that it be 
seen to act with common sense and fairness to the 
ordinary man. Otherwise it will lose its respect and be 
unable to perform satisfactorily its statutory functions. 

If the inflexibility of the rules of statutory interpreta- 
tion causes any problem in this regard perhaps the 
Legislature should consider the matter, for the possibility 
of agreements being drawn by skilled persons before 
being ratified by the general workforce in this industry is 
quite remote. 

COMMISSIONER GREGOR: The principles to be 
applied in the interpretation of industrial awards and 
agreements have been discussed in the decision of His 
Honour, the President. I agree with the President's 
distillation of the rules to be applied and also agree with 
his summary of the cases put by the parties. 

However, the pronouncements of the Full Bench in 
Appeal No. 192 of 1983, the West Australian Loco- 
motive Engine Drivers', Firemen's and Cleaners' Union 
of Workers, Appellant, and the Western Australian 
Government Railways Commission, Respondent (65 
WAIG 1159) are also relevant. At page 1160 the Full 
Bench cited with approval the dicta of Street J. in the 
Geo A. Bond & Co Ltd (In Liquidation) v. McKenzie 
(1929 AR 498) as follows: 

The proper approach to the interpretation of 
awards is well settled and we adopt the following 
observations which express endorsement of that 
approach. 

. . . speaking generally, awards are to be 
interpreted as any other enactment is inter- 
preted. They lay down the law affecting 
employers and employees in their relations as 
such, and they have to be obeyed to the same 
extent as any other statutory enactment. But at 
the same time, it must be remembered that 
awards are made for the various industries in 
the light of the customs and working conditions 
of each industry, and they frequently result, as 
this award in fact did, from an agreement 
between parties, couched in terms intelligible to 
themselves but often framed without that 
careful attention to form and draughtsmanship 
which one expects to find in an Act of Parlia- 
ment. I think, therefore, in construing an 
award, one must always be careful to avoid a 
too literal adherence to the strict technical 
meaning of words, and must view the matter 
broadly, and after giving consideration and 
weight to every part of the award, endeavour to 
give it a meaning consistent with the general 
intention of the parties to be gathered from the 
whole award. [Geo A. Bond & Co Ltd (In 
Liquidation) v. McKenzie (1929) AR 498 per 
Street J. at 503, 504.] 

The parties to this appeal are bound by the Cliffs Robe 
River Iron Associates Iron Ore Production and 
Processing Agreement No. 10 of 1979 which, by Clause 6 
(9) provides: 

(9) A worker who, without the approval of his 
employer, is absent from work for one week shall be 
deemed to have abandoned his employment unless 
and until, in the circumstances of any particular 
case, the employer otherwise agrees or, in the event 
of dispute, the Commission otherwise determines, 
but this subclause does not affect the employer's 
right of dismissal referred to in subclause (1). 

By this appeal the appellant challenges a finding made 
by Kennedy C. on 24 December 1986 that the clause has: 

... no application to employees absent from 
work as a result of an industrial dispute, 

and also that 
In so finding I have concluded that to interpret 

the clause in this way is not to create an artificial 
distinction at all but is a reflection of the true intent 

of the clause, the reality of the parties' under- 
standing and application of the clause over a 
significant period of time and is in harmony with the 
Agreement as a whole. 

(Decision in matter No. 1341 of 1986, 
24 December 1986. Unreported.) 

As I understand the commands of the principles to be 
applied, and in particular those in Bond v. McKenzie 
{supra), in construing the words in question considera- 
tion and weight must be given to every part of the award 
or agreement. The starting point is for the interpreter to 
read the whole of the document to gain an appreciation 
of the intention of the parties. Possessed of this general 
appreciation, attention is then focused upon individual 
provisions. Some parts of the award or agreement will of 
course be irrelevant, but a sifting of those parts that are 
relevant will produce an indication of the intention of the 
parties. A meaning should be given to the words which is 
consistent with the general intention thereby disclosed. 

The central thrust of Clause 6 (9) deals with absence 
from work, therefore the next step in the process of inter- 
pretation should be to examine the rest of the document 
as it touches upon the question of absence. If a general 
intention as to the meaning of absence can be gleaned by 
this process, then that is the meaning which should be 
attached to the word "absent" as it appears in Clause 6 
(9). 

The decision of Kennedy C. discloses that she under- 
took this exercise and identified two clauses which in her 
view are significant. Clause 21.—Annual Leave is the 
first. Subclause (1) erects a basic entitlement to leave, 
that is, subject to any later provisions in the clause, a 
period of five consecutive weeks leave is to be allowed 
after a period of 12 months' continuous service. The 
meaning of continuous service is so modified by the 
effect of subclause (4) (c) which provides: 

(4) (c) On the understanding that an absenteeism 
procedure will be discussed with union representa- 
tives to control absenteeism, it is agreed that 
unauthorised absences, or absences due to strikes or 
standdowns will not affect the anniversary date 
when calculating the entitlement to annual leave 
under this clause. 

In her decision Kennedy C. noted that: 
There is a clear distinction in this subclause 

between absences due to strikes and what may be 
categories as unauthorised absences from employ- 
ment, the reason for which is not specified. 

That is clearly so and I respectfully agree with the 
Commissioner. 

The second clause examined was Clause 23.—Long 
Service Leave. After noting the explicit prescription in 
Clause (1) of Schedule 1 the learned Commissioner noted 
the effect of the deeming provision of Clause (6) (e) and 
(6) (i) of Schedule 1. For the purposes of this decision I 
note only Clause (6) (e), which provides as follows: 

(6) (e) any absence from duty arising directly or 
indirectly from an industrial dispute if the worker 
returns to work in accordance with the terms of 
settlement of the dispute; 

I agreed with Kennedy C. that there is a: 
... a clear distinction between absences from 

employment due to an industrial dispute and 
absence ... for an unspecified cause . . . 

The learned Commissioner then proceeded to the 
conclusion that: 

. . . there is sufficient in a reading of the 
Agreement as a whole to raise the question of 
ambiguity in the case of Clause 6.—Contract of 
Service, subclause (9). 

It is at this point that I part company with the 
reasoning of the learned Commissioner. For my part I 
cannot conclude that the question of ambiguity is raised 
at all. What I do conclude is that it is clear that the parties 
to the agreement had in mind a particular meaning for 
the word "absent". Clearly absent from work on strike is 
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absence contemplated by the agreement. Clause 6 (9) 
read in that way then sits comfortably with all the other 
provisions of the agreement, there is no ambiguity and 
therefore it is not necessary, or permissable in my view, 
to look to extrinsic aids in interpretation. 

I believe that the learned Commissioner has reached 
the right conclusion as to the true interpretation of the 
subject clause, albeit by a process which may not be open 
if the principles are correctly applied. In the circum- 
stances I reject the appeal. In respect to the submission 
by the respondents that the appeal is incompetent I 
respectfully adopt the reasons expressed in the decision 
of the President. It follows that I also reject that 
submission. 

THE PRESIDENT: By majority decision of the Full 
Bench, the appeal is dismissed. 

Order accordingly. 

Mr E.M. Heenan QC and with him Mr M.F. Holler (of 
Counsel) appeared on behalf of the appellant. 

Mr D.M. Stone (of Counsel) appeared on behalf of the 
respondents. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1341 of 1986. 

Between Robe River Iron Associates, Appellant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, 
Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner J.F. Gregor. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 26th and 27th days of February 1987 
and having heard Mr E.M. Heenan QC and with him Mr 
M.F. Holler (of Counsel) on behalf of the appellant and 
Mr D.M. Stone (of Counsel) on behalf of the 
respondents and the Full Bench having reserved 
judgment on the matter and judgment being delivered on 
the 13th day of April 1987 wherein the Full Bench, by 
majority decision, dismissed the appeal and gave reasons 
therefor, it is this day, the 13th day of April 1987 ordered 
that the appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1308 of 1986. 

Between the Association of Draughting, Supervisory 
and Technical Employees Western Australian 
Branch, Appellant, and Robe River Iron Associates, 
Respondent. 

No. 1347 of 1986. 

Between Robe River Iron Associates, Appellant, and 
The Association of Draughting, Supervisory and 
Technical Employees Western Australian Branch, 
Respondent. 

Before the Full Bench 
His Honour The President D.J. O'Dea 

Senior Commissioner G.G. Halliwell 
Commissioner J.F. Gregor 

The 10th day of March 1987. 
Mr P.M. Nisbet (of Counsel) on behalf of the 

Association of Draughting, Supervisory and Technical 
Employees Western Australian Branch. 

Mr H. J. Dixon (of Counsel) on behalf of Robe River 
Iron Associates. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. Robe River Iron Associates (the 
company) sought to vary the conditions of its salaried 
staff employees in the respect that they were asked to sign 
a document, which acknowledged as a condition of 
employment, that they would perform any work 
required of them which was additional to their normal 
employment. In consequence of their failure to comply 
with this requirement 16 such employees were dismissed 
or resigned from employment. At around the same time a 
staff member named Pepler was summarily dismissed for 
misconduct but proceedings concerning that matter were 
concluded separately and are not therefore of present 
concern. 

On its own account and by way of representing 
another union, The Association of Draughting, 
Supervisory and Technical Employees Western 
Australian Branch (ADSTE), took up the cause of the 16 
staff employees and applied for a conference in the 
Commission in respect of a dispute concerning their 
dismissal. It was claimed that those who were dismissed 
had their services unfairly terminated and that those who 
gave notice of resignation did so in circumstances which 
rendered it unreasonable for the resignations to stand. 
ADSTE sought to have all the employees reinstated in 
employment without loss of entitlements, together with 
such compensation as was deemed to be appropriate. 
The dispute as to these matters was not settled by 
agreement between the disputants and was referred for 
determination to Coleman C. 

Following proceedings the Commissioner determined 
that the company acted unfairly in dismissing or insisting 
on the resignation of staff members, and he issued 
written reasons for that conclusion and his decision that 
they should be reinstated without loss of earnings and 
entitlements. The parties were then afforded an 
opportunity to speak to the minutes of a proposed order 
and on 4 December 1986 an order issued which, with a 
minor amendment, implemented the decision for 
reinstatement without loss of entitlement for all the 
employees the subject of claims other than Mr Pepler. 
The order also made the following provision for matters 
raised in the course of speaking to the minutes relating to 
the situation where a return to employment or 
continuation in employment was rejected by an 
employee:— 

3. Where on returning to work the Company 
presents the employee with a requirement to sign 
and return to the Company the 'Additional Work 
Provision', the employee shall be given seven days in 
which to consider his/her position. 

If the employee elects not to sign and return the 
'Additional Work Provision', it shall be understood 
that the notice provisions for termination of the 
contract of service shall be deemed to have 
commenced from the date in which the requirement 
to sign and return the 'Additional Work Provision' 
was served on him/her by the Company. 

In these circumstances the repayments of moneys 
in accordance with paragraph 2 shall not apply. 

A final pay out of accrued entitlements 
subsequent to the recommencement shall be made 
when the period of notice expires or at the time 
payment in lieu of notice is made. 
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4. Where an employee elects not to return to 
employment, then upon receipt of written advice of 
this to the Company, a payment in addition to 
moneys paid to the employee on or about 5 
September shall be made by the Company for the 
period from the date of resignation or dismissal until 
the date of this Order, from which shall be deducted 
the four weeks wages paid in lieu of notice on 5 
September 1986. 

No other entitlements shall accrue for the 
purposes of any additional payment to that payout 
which was made when the resignation or dismissal 
was effected on or about 5 September. 

ADSTE treated the order as providing, in addition to 
reinstatement of those who wished to return to work, 
compensation for those who did not and it appeals 
against the decision constituted by the order on the 
grounds of error in relation to the absence of any, or any 
proper, evidence as to the appropriate level of 
compensation for each employee, and in failing to afford 
the opportunity for evidence to be adduced in relation to 
the appropriate amount of compensation. 

The company also appeals and seeks a variation of the 
order by excluding from its operation six of the 
employees to whom it applies on the ground that there 
was no, or no sufficient, evidence to justify a finding of 
unfair dismissal in their favour. 

We are of the opinion that both appeals should be 
dismissed. We consider that the issues raised by ADSTE 
may be answered in the following way. The relief which 
the Commissioner announced his intention to grant was 
that which was actually sought by ADSTE, namely 
reinstatement of each employee concerned without loss 
of earnings and entitlements. The order gives effect to 
that and provides "compensation" in the form of a pay 
out of all entitlements calculated in accordance with the 
individual's period of service in the event of resignation 
as foreshadowed in the reasons for decision. Those who 
declined to return to work were intended to be paid out 
to the date of the order, as is provided in paragraph 4. Mr 
Beedham who appeared for ADSTE plainly recognised 
that, and in the course of speaking to the minutes, he 
expressly said so:— 

Coleman C: Mr Beedham, you will have to 
address yourself to the question of the people you 
have told me have no intention of returning. How 
do you see them being accommodated under an 
order? 

Mr Beedham: Sir, I simply say that the option is 
there for them to return. If they refuse or if they 
elect not to return then that is up to them — they get 
paid out to the date of the order and so be it. That is 
the end of those people. Those who wish to return, 
my view is that they go back on the terms on which 
they left the company and subsequently the 
company and the union will discuss the matter or the 
intention of this proposal. 

(Transcript page 237). 
During the discussions at the speaking to the minutes, 

the learned Commissioner made clear his understanding 
of the position where an employee who has returned to 
work elects not to sign as additional work provision, and 
we consider that the order under appeal gives effect to 
that view as set out in paragraph 3. ADSTE at that time 
gave expression to views relating to the need for 
reasonable time to allow such employees, who were 
required to sign an additional work provision, to 
consider the requirement made on them before they were 
required to elect whether or not to sign. The order gave 
effect to this matter and effectively seven days was 
provided for, and where an employee elected not to sign 
provision for termination operated from the date the 
requirement was presented to the employee. ADSTE also 
stated that there was nothing further that it wished to 
address to the Commission and there was no attempt to 
lead evidence in relation to compensation to be paid to 
employees nor did it seek an opportunity to do so. 

Having exercised his discretion in favour of reinstating 
the employees, the learned Commissioner acted 
equitable, in our view, in that he took into accout the 
probability that some would not take up or continue the 
employment, and made provision for them to be treated 
as having resigned with the consequence that they would 
be fully paid all entitlements which would normily flow 
from resignation. ADSTE complains that the order is 
defective in that the Commissioner has failed to exercise 
discretion in respect of each of the employees so as to 
grant compensation appropriate to the extent to which 
each has been affected. There was no request that the 
Commissioner deal with the matter before him on that 
basis nor in our view any reason why it was necessary to 
do so. The order appealed from constituted the decision 
of the Commission after a full and fair consideration of 
all the matters which were presented before the 
Commission, or subsequently raised when the parties 
were afforded an opportunity to be heard in respect of 
compensation for those who did not wish to remain at 
work, ADSTE has failed to demonstrate any error by the 
Commissioner in exercising his discretion. No 
circumstances, in our opinion, have been revealed which 
would warrant the decision being suspended and 
remission of the case to the Commission for further 
hearing and determination. We would therefore dismiss 
the appeal. 

We turn now to the matter of the cross-appeal. It is 
plain that there was a lack of specific evidence of the 
nature normally required in a case where proceedings are 
brought for unfair dismissal of an individual, and the 
company claims that in respect of five individuals there 
was no evidence to demonstrate that they were in fact 
dismissed or any circumstances of unfairness attendant 
upon their dismissal. With respect to ADSTE's claim of 
unfair dismissal it was put on behalf of the company that 
it was:— 

. . . not open to assess the position without 
having specific regard for the particular applicant in 
its particular circumstances, the particular contract 
which applied to the particular applicant and what is 
reasonable or what is fair or unfair in respect of that 
particular applicant ... we cannot excape the fact 
that one has to treat them as individual applicants 
for reinstatement. 

(transcript page 134). 

This proposition was rejected by the learned 
Commissioner who said:— 

I do not accept this is the correct approach as the 
jurisdiction to inquire into and deal with the 
termination of employment of staff members comes 
from Section 23 of the Industrial Relations Act. 

The dispute involves an industrial matter relating 
to the company's dismissal of its employees. The 
claim is being pursued by the applicant union on 
their behalves. Membership of that organisation 
was not raised in this hearing. The evidence of 
individual staff members goes to the circumstances 
which surround the actions of the company and the 
situations in which they were placed. However, it 
would be open to find that the action of the 
company in requiring staff members to sign an 
acknowledgement of acceptance of the additional 
work provision was reasonable but the 
implementation of that requirement was unfair to 
the individual. This line was not pursued by the 
applicant union, rather it was argued that the 
decision to require the signature was unreasonable 
and that the termination of employment which 
followed was an unfair exercise of the company's 
contractual entitlement. 

Central to the submissions of both parties are the 
status of the additional work provision and by 
implication, the obligations that individuals have 
under their contract of service. 

(Reasons for Decision — pages 14 and 15). 
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It has not been shown that that was a wrong way for 
the Commissioner to deal with the dispute which he was 
obliged to hear and determine as it was referred to him, 
and an order applying to all who were dismissed for the 
same reason seems to fall within the limits of a sound 
discretion. 

The focus of the Commission's inquiry related to the 
fairness of the company's action in insisting that staff 
employees confirm acceptance of the additional work 
provision, and secondly the unfairness of terminating 
employment by dismissals or required resignation in the 
event that employees failed to comply with the 
requirement. The factors with which the Commissioner 
was concerned in respect of unfairness related to an 
egreement between the company. ADSTE and the metal 
trades unions relating to demarcation of occasions when 
staff employees could use tools and an undertaking that 
there should be no dismissal of staff without prior 
consultation with a relevant union. He chose to treat 
these matters on the basis of the relationship between the 
company and ADSTE in relation to the staff workforce, 
and on the basis of obligations of individuals under their 
contract of service rather than on the basis of what was 
fair or unfair in respect of each particular staff employee 
involved in the application. The circumstances were 
unusual and such that in our opinion the Commissioner 
could not reasonably have been required to make an 
order in the general terms which he did only after 
receiving evidence as to the particular circumstances in 
which the dismissal from employment of each staff 
member was carried out, as distinct from the more 
general evidence as to the manner in which the 
company's request was implemented. That is not to say 
there was not aprma facie case made out in respect of the 
five staff members. In the circumstances it appears to us 
it was reasonably open to reach the conclusion that the 
dismissals which were precipitated by the refusal to sign 
acceptance of the additional work provision were unfair 
on the basis of the Commissioner's conclusions as the the 
industrial context in which the requirement was made 
and declined. In his reasons he made reference to the 
basis for reaching the conclusion of unfairness in the 
following passage:— 

There is a history of the relationship between the 
company and the applicant union reflected in 
agreements and undertakings honoured in the past 
and a staff workforce whose loyalty was 
unquestioned. The company chose to act in issuing 
the ultimatum for acceptance of the additional work 
provision and followed through with termination of 
staff members' appointments without notification 
to ADSTE and in the absence of an explanation of 
how, and under which circumstances, the additional 
work provision was to be invoked. There was no 
information on how the new policy would impact 
upon those members of staff who are married to 
wages employees with respect to their 
accommodation if they resigned or were terminated 
while their spouse continued in employment with 
the company. The urgency with which the 
company's demands was pursued denied those staff 
members who may have found it necessary, the 
opportunity to consult with union representatives 
on the implication of the undertaking they were 
required to give to retian their employment and to 
clarify any uncertainties surrounding their 
contractual obligations. The industrial context in 
which the ultimatum of acceptance of the additional 
work provision was issued and the impact that this 
was perceived to have on relationships within the 
communities where staff members and their families 
live and work with the wages workforce, comes 
within the circumstances to be taken into account 
when assessing the claim. Having regard to all of 
these factors, I cannot conclude that there was an 
overriding need at that particular time which 
justified the company's actions in demanding the 
staff members' signature in acceptance of what was 
stated to be an additional Condition of Employment 

and which would be conclusive of the exercise of its 
contractual rights to terminate without interference 
from the Commission. 

Nothing stated here goes to the issue of whether 
the substance of the company's request was 
reasonable; it goes only to the manner in which it 
was implemented at the time in question. On the 
basis of factors identified, and in the light of all the 
circumstances, I conclude that the dismissals which 
were precipitated by the refusal to sign the 
acceptance, were unfair. 

(Reasons for Decision — pages 25 and 26). 

The company does not seriously contend that the 
particular employees were not dismissed (two who 
resigned being treated by agreement in the same category 
as the others). Only in respect of the five who failed to 
give evidence does the company now dispute the finding 
that the right of dismissal has been unfairly executed. 
Though evidence was given by individual staff members 
as to the particular circumstances in which they were 
placed because of the actions of the company, the case 
was in other respects presented on behalf of that class of 
person who, being staff members, were dismissed for 
refusing to sign the acknowledgement, and it seems to us 
that the evidence was sufficient to support that case. It 
would be inequitable in our opinion to deprive a staff 
member dismissed in those circumstances from the 
benefit of the present order because he did not adduce 
evidence to show how he was personally affected even 
though there was general evidence sufficient to support a 
conclusion that it was unfair in the circumstances for the 
services of staff employees to be terminated where they 
refused to sign. In the particular circumstances the 
alleged errors going to the exercise of discretion as they 
are set out in the grounds have not been established and 
we propose that the cross-appeal also be dismissed. 

Order accordingly 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1308 of 1986. 

Between The Association of Draughting, Supervisory 
and Technical Employees Western Australian 
Branch, Appellant, and Robe River Iron Associates, 
Respondent. 

No. 1347 of 1986. 

Between Robe River Iron Associates, Appellant, and 
The Association of Draughting, Supervisory and 
Technical Employees Western Australian Branch, 
Respondent. 

Before the Full Bench 
His Honour The President D.J. O'Dea 
Senior Commissioner G.G. Halliwell 

Commissioner J.F. Gregor 

Order. 
THESE MATTERS having come on for hearing before 
the Full Bench on 24 February 1987 and having heard Mr 
P.M. Nisbet (of Counsel) on behalf of the Association of 
Draughting, Supervisory and Technical Employees 
Western Australian Branch and Mr H.J. Dixon (of 
Counsel) on behalf of Robe River Iron Associates and 
the Full Bench having reserved judgement on the matters 
and judgement being delivered on 10 March 1987 
wherein the Full Bench unanimously dismissed the 
appeals and gave reasons therefor, it is this day, the 10th 
day of March 1987 ordered that the appeals be dismissed. 

By the Full Bench. 

D.J. O'DEA, 
[L.S.] President. 
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THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — Appeal to Full Bench. 

Hamersley Iron Pty Limited 
and 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth. 

No. 193 of 1987. 

IRON ORE PRODUCTION AND PROCESSING 
(HAMERSLEY IRON PTY LIMITED) 

AWARD NO. A15 OF 1985. 

Electrician Iron Ore Production 
and Processing 

BEFORE THE FULL BENCH 
His Honour the President D.J. O'Dea, 

Commissioner O.K. Salmon, 
and Commissioner J.F. Gregor. 

Perth 16th day of April 1987 

Termination of Employment — appeal — misconduct — 
failure to obey lawful command — collective 
position of union — electricians not to perform the 
duties of an electrician (special class) — dismissal 
unfair — reinstated — on appeal — principles 
regarding exercise of judicial discretion — termina- 
tion of employment justified — failure to exercise 
proper discretion — appeal upheld — decision of 
Commission quashed. 

Reasons for Decision. 
THE PRESIDENT: This is an appeal by Hamersley Iron 
Pty Limited against a decision of the Commission which 
resulted in an order dated 13 February 1987 for reinstate- 
ment in employment of James William Mills on the basis 
that he was unfairly dismissed. The order was made by 
Coleman C. on the application of the Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth. Mr Mills was employed by the company 
as an industrial electrician at its Dampier Power Station, 
he was dismissed on the ground that he refused to 
perform duties requested by his supervisor on the basis 
that it entailed work which was outside the area of his 
duties and within the responsibility of an electrician — 
special class. Although his refusal was regarded as 
constituting gross misconduct he was not summarily 
dismissed but his employment was terminated by 
payment of one week's wages in lieu of notice. 

On the hearing of the application evidence was given 
by Mr Mills and Mr R. J. Belnaves who assisted him at the 
company's formal inquiry, on behalf of the company 
evidence was given by its manager — power generation, 
Mr J.W. Arnold. There was no material contest as to the 
primary facts which may fairly be described as follows. 
The decision to terminate followed an investigation 
conducted by Mr Arnold to determine whether there was 
a prima facie case of refusal to obey a lawful direction to 
perform certain work. The work required to be 
performed was within the scope of the electrical trade 
and Mr Mills was competent to perform it and had done 
so on previous occasions. During the inquiry he was 
given opportunities to change his stance and carry out the 
work but he refused to relent. Some time before these 
events the company had appointed an electrician — 
special class at Dampier Power Station following con- 
siderable agitation by electricians employed there and 
their union to bring this about. Mr Mills applied for the 
position but was unsuccessful. On the occasion he 
refused a requirement to carry out work the electrician — 
special class was absent on leave. It was common ground 
that Mr Mills harboured a grievance about carrying out 
work which he believed to be properly within the 
province of an electrician — special class. Back on 16 
May 1986 he had submitted in writing to the company a 
formal grievance which contained, inter alia, a statement 
that as from that date he would not perform any work 

which is that of an electrician — special class and he set 
out a list of tasks which he claimed were within the work 
of electrician — special class and beyond the scope of the 
work which he was required to perform according to his 
contract of employment. Amongst those tasks was work 
of the nature he refused to perform as a result of which 
he was ultimately dismissed. The company responded to 
Mr Mills' grievance by written answer on 20 May 1986 in 
which the maintenance superintendent expressed dis- 
agreement with his version of the tasks which were 
included in the duties required of an electrician — special 
class and stated that each job would be treated on its 
merits. Mr Mills was also advised that he would be 
required to work within his competence and in accor- 
dance with his contract of employment. He was not satis- 
fied with that response but took no further steps 
although it would have been open for him to do so in 
terms of the Supervisors Industrial Relations procedures 
which comprise rules of conduct to enable grievances to 
be settled and also provides for discipline of employees in 
the event of breaches of the contract of employment. 

While persisting with his refusal before the inquiry Mr 
Mills looks some steps to obtain the views of fellow 
electricians on the same grade working at the power 
house and secured their support for the stand that he was 
taking. For a considerable time the union had been 
pressing the company on behalf of the electricians at the 
Dampier Power House with claims relating to technolo- 
gical change and reclassification, but the company 
claimed that it was not informed of any resolution or 
statement from the union and was unaware of any 
collective position taken by its members which would 
have required Mr Mills to refuse to perform the duties 
required of him. There were indications of informal 
support for Mr Mills' stand but nothing more and the 
company's claim appears to be substantiated and the 
Commissioner made no contrary finding. In fact the 
company considered that Mr Mills was acting upon his 
own initiative in pursuing his grievance and carrying out 
what he had threatened to do, and it did not regard him 
as acting in compliance with a union ban on such work. 

That was the wrong approach, according to the 
Commissioner, because it had the effect of isolating Mr 
Mills and making him appear to be the only electrician 
who would not perform this kind of work and that others 
would not support his stand. According to the Commis- 
sioner by treating it as a matter for discipline, 

. . . the Company set a course which could only 
lead to confrontation between the right to direct an 
employee to perform his duties and thereby fulfill 
his duty of obedience and the individual's need to 
identify with the enterprise in which he perceives his 
future and the way in which he can achieve the 
degree of job satisfaction which will benefit himself 
and the Company. Whilst it may have been 
expedient to deal with the issue which erupted with 
Mr Mills' refusal to perform duties associated with 
fault finding on the No. 2 boiler and which led to a 
showdown between him and management, in the 
context of a disciplinary procedure, I do not 
consider that it was sensible, mature or fair. 

In all the circumstances the learned Commissioner 
concluded that the use of discipline instead of the 
available grievance procedures denied Mr Mills a fair go 
and warranted reinstatement of employment without 
loss of entitlements. 

It is well established that the question to be 
investigated in such cases is not as to the respective legal 
rights of the employer and the employee, but whether the 
legal right of the employer has been exercised so harshly 
or oppressively against the employee as to amount to an 
abuse of that right. 

In Australian Workers Union v. Robe River Iron 
Associates (66 WAIG 1570) I referred to the principles 
which regulate the circumstances in which the Full Bench 
may review an exercise of a judicial discretion such as in 
the present case. Those principles are also well settled 
and were affirmed by the Western Australian Industrial 
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Appeal Court in Robe River Iron Associates v. 
Australian Workers Union (Appeal No. 6 of 1986 as yet 
unreported). In essence the existence of an error as to a 
matter fundamentally affecting the exercise of discretion 
is an indispensible condition of a successful appeal. 

In this case the grounds of appeal rest upon the basis 
that the learned Commissioner allowed extraneous or 
irrelevant matters to guide or affect him and erred in 
relation to the facts by drawing inferences which were 
not properly open. In the first place the evidence 
supported the conclusion that the work which Mr Mills 
was required to perform was electrical work which he 
was competent to perform and he repeated his refusal 
even when he had opportunity to retract, it follows I 
think that his action constituted misconduct which 
would justify the company in terminating his employ- 
ment. 

Secondly the union endeavoured to persuade the 
Commissioner that in refusing to undertake the duties 
required of him Mr Mills was merely complying with a 
directive of the union. Earlier I made brief reference to 
the state of the evidence concerning a union ban and the 
company's understanding that Mr Mills was acting on his 
own initiative. The Commissioner did not actually 
uphold the proposition that Mr Mills was adhereing to a 
"collective position" yet he thought the company was 
unfair in treating him as though he were acting on his 
own initiative. It was conceded before the Commissioner 
that the company would not normally penalise an 
individual who was acting in accordance with a union 
directive, which tends to reinforce the following point 
made by Mr Arnold that — 

... at no stage through the investigation — even 
after subsequent breaks — was there any indication 
whatsoever that this was anything more than a 
unilateral action on the part of Mr Mills. It was not 
in response to any ban, limitation or motion that 
was served on the company and on that basis we had 
to explore or take the action we did. 

(Transcript p. 89.) 
It was not found that the company acted unfairly in 

terminating the services of Mr Mills when there existed a 
dispute with the union concerning the duties which he 
was being directed to perform. The union's claim of 
unfairness was put on that basis and was to that extent 
unsuccessful. Mr Mills disputed his liability to perform 
such work and it was considered this should be dealt with 
as a grievance instead of inflicting a penalty. This brings 
me to the third matter raised in the grounds of appeal, 
the procedures were invoked unsuccessfully before and 
no resolution resulted. It was obvious that Mr Mills was 
not satisfied with the company's response and indeed 
that response did not indicate that there was any real 
hope for resolution of his grievance. In carrying out his 
threat to refuse to work Mr Mills showed that his 
position was intractable. Neither side had pursued their 
rights any further under the procedures which are set 
down to address such matters and in the light of that, in 
my respectful opinion, there was little hope that the 
learned Commissioner's understandable desire to 
promote the settlement of the issue by conciliatory 
procedures was likely to be successful. 

Finally there seems to me to be really no basis to 
suggest that the company contrived a show-down with 
Mr Mills on this matter knowing his attitude to the per- 
formance of such duties. The confrontation resulted 
from his refusal and his persistence in that attitude 
brought about the decision to terminate his employment. 
The purpose of the inquiry was to investigate all of the 
circumstances so that a proper decision could be made 
which appears to me to have been an appropriate course 
and it was not found to have been conducted in any way 
unfairly and that is borne out by the evidence. 

In summary, for those reasons I do not think it was 
open on the facts to find that the legal right of the 
company as employer was exercised harshly or 
oppressively against Mr Mills so as to amount to an abuse 
of that right and in those circumstances the interference 
54421—2 
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of the Commission was not warranted. For these reasons 
I think the Commissioner's discretion has miscarried and 
the appeal should be upheld. I would accordingly 
propose that the order constituting the decision be 
quashed. 

COMMISSIONER SALMON: I agree that the appeal 
should be upheld. 

COMMISSIONER GREGOR: I also agree and have 
nothing to add. 

PRESIDENT: Minutes of the order proposed by the Full 
Bench will now issue. 

Mr L.A. Jackson (of Counsel) appeared on behalf of 
the appellant. 

Mr L. J. Benfell appeared on behalf of the respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 193 of 1987. 

Between Hamersley Iron Pty Limited, Appellant and 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner O.K. Salmon, 
and Commissioner J.F. Gregor. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 24th day of March 1987 and having heard 
Mr L.A. Jackson (of Counsel) on behalf of the appellant 
and Mr L. J. Benfell on behalf of the respondent and the 
Full Bench having reserved judgment on the matter and 
judgment being delivered on the 16th day of April 1987 
wherein the Full Bench unanimously upheld the appeal 
and gave reasons therefor, it is this day, the 16th day of 
April 1987 ordered that:— 

1. The appeal be upheld; and 
2. The decision of Commissioner W.S. Coleman 

issued on the 13th day of February 1987 in matter 
No. CR28 of 1987 be quashed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 508 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Appellant and Communicare and 
Others, Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner O.K. Salmon. 

The 14th day of August 1986. 

Mr A.R. Beech on behalf of the appellant. 
Mrs P.E. Bentley on behalf of the respondents. 

Reasons for Decision. 
THE PRESIDENT: This is an appeal against the 
Commission's dismissal of an application to vary an 
award. The application was made by the appellant to 
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vary the wage rates expressed in Clause 22, and the meal 
breaks and allowances provisions of Clause 7 of the 
Child Care (Out of School Care — Playleaders) Award 
No. A13 of 1984. The application sought to increase 
salaries by 2.6 per cent in line with the Commission's 
General Order giving effect to the State Wage increase 
from 6 April 1985, and an increase in allowances in line 
with indexation. The application as regards Clause 7 of 
the award was accepted by the Commission as a standard 
procedure allowed for under the Wage Fixing Principles 
and was approved but the Commission found that the 
variation sought in relation to Clause 22.—Salaries 
would not be in the public interest and it was dismissed. 

Under the present wage fixing system the 2.6 per cent 
State Wage increase would normally be passed on to all 
employees under State awards and it is necessary to say 
something of the special circumstances of the award 
under consideration. It was issued on 7 February 1985 as 
a first award covering workers in the out of school care 
area. The Commission noted that the award provides the 
only regulation of conditions for this section of the child 
care industry anywhere in Australia. The respondents 
which sponsor or conduct day care centres supported the 
establishment of award conditions and agreed with the 
appellant that wage rates should be fixed for 
uncertificated workers by reference to the rate payable to 
such workers in the child care industry, and for qualified 
workers by reference to the rates payable to a child care 
aide under an award of the New South Wales Industrial 
Commission. It appears from the transcript of the 
original proceedings when the award was issued that the 
general intention of the parties was that wage rates in the 
award should follow State Wage increases granted to 
child care aides and child care workers generally within 
Western Australia. However, in accordance with the 
agreement of both parties, the operative date for Clause 
22 was fixed for 1 July 1985. It was anticipated that 
respondents might have difficulty meeting the rates pro- 
vided by the award and, acting on its behalf, Mr Beech 
gave expression to the union's acknowledgement of the 
difficulties and an undertaking. This was included in the 
Commission's reasons for the decision appealed from 
and I include it here:— 

With regard to Clause 22, the wages clause, the 
facts of the matter are as follows: At the moment the 
programmes being run by those employers in the out 
of school care industry are funded according to 
requirements by the Office of Child Care to which is 
added the fee paid by the parents concerned. It is 
common ground that funding by the Office of Child 
Care will need to increase in some areas in order to 
follow the award rates. It is also common ground 
that it has been necessary for the award to issue first 
in order for the funding to follow rather than the 
other way around. 

Accordingly it is agreed between the parties that 
the operative date for Clause 22 will be 1 July 1985 
and until then the existing and somewhat differing 
rates — some higher and some lower than the rates 
in the award — will apply. Further the union is 
giving an undertaking that it will see as a special 
situation a position where after 1 July 1985 an 
employer has genuinely sought the necessary 
funding but this has not been forthcoming and in 
those circumstances a failure to pay the wage rates 
as under the award is not the fault of the employer in 
the sense that he has no other funds to put to the 
situation — that will be viewed as a special situation 
by the union. 

I might also add that this undertaking has been 
reached with the agreement of the play leaders 
concerned. 

In accordance with principle 1 (a) of the Wage Fixing 
Principles the Commission is required to adjust its award 
wages and salaries periodically and as from 6 April 1985 a 
2.6 per cent increase was applied, as is the general 
practice, to all awards specified in a schedule which was 
attached to the General Order. Had the order been 

applied to the instant award it would have been open to 
the respondents to apply for exemption as was done, for 
example, in respect of the Tin Mining Award No. 14 of 
1971 (see 66 WAIG 135). The instant award was not 
included in the schedule probably because there was at 
the time no award wage or salary upon which the order 
could operate. The order did not apply and this gave rise 
to the application for variation of the award which did 
not occur until 23 December 1985. 

The applicant union argued that a 2.6 per cent increase 
was essential to restore parity with the Child Care 
Centres (Aides) Award for untrained workers and for 
those with qualifications at the rate based upon the child 
care aide classification in the NSW Kindergartens and 
Child Care Centres (State) Award. The respondents 
opposed the application, they acknowledged that it was 
intended that the rates of pay should have relativity with 
the child care industry as a whole but that those rates 
would come into effect from 1 July and it was not 
intended that there be National Wage increases picked up 
until after that date. It was contended that no increase 
under the Wage Fixing Principle should be applied 
because of the operative date after which the increase 
came into effect. The application was also opposed 
because of its cost impact and the only evidence adduced 
in the proceedings to amend the award was the testimony 
of Miss Sheila Knight the administrator of the Out of 
School Child Care and Activities Association which is 
the advisory body in this field in Western Australia and is 
a sponsor for a number of child care centres. Miss Knight 
supported the respondent's argument that a 2.6 per cent 
increase in the particular wage rates would not be in the 
public interest at that time. The Commission agreed and, 
to the extent that it is relevant to the decision, the impact 
of cost upon the industry is amply born out by the facts 
outlined by Miss Knight and included in the Commis- 
sion's reasons for decision. Whether the position is better 
or worse than it was when the award first issued the facts 
appear plainly to indicate doubt as to the capacity of 
many employers to pay the increase involved. 

In substance the appeal claims that the Commission 
failed to take into account relevant considerations and 
was mistaken as to a matter of fact which was 
fundamental to the decision. That assertion is contained 
in ground 4 which goes to a passage from the reasons for 
decision in which the Commission said that the parties in 
negotiating the award in February 

recognised the very real threat that the award 
posed to the continuation of the services and to this 
day that position is unchanged. 

That statement according to ground 4 is: 
(i) an incorrect conclusion in that the award did 

not pose a threat; and 
(ii) not relevant to the question whether or not a 

State Wage Case adjustment should be applied 
to the award. 

In my opinion there was in the material before the 
Commission no basis for supposing that the parties saw 
the award as a threat merely that they recognised that 
there were difficulties in funding and the difficulties 
might continue. Mr Beech's comments at the time gave 
expression to the reasons why the parties were seeking an 
award and voiced some apprehension as to difficulties 
which would arise. Mr Jones on behalf of the 
respondents in those proceedings expressed full support 
for the application. When the Commission in the present 
case came to look at the circumstances surrounding the 
issuance of the award initially, the precarious state of 
funding in the industry was demonstrated. Clearly there 
were special circumstances which were of relevance to the 
question of an increase in wage levels fixed by the award. 
Even though the conduct of the parties does not suggest 
that they regarded the award as a threat to the services 
provided in after school care, the Commission certainly 
did take that view and on the strength of Miss Knight's 
evidence it was justified in thinking that the position had 
not improved. 
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I now turn to the primary argument of the appellant 
— that the Commission paid insufficient regard to the 

Wage Fixing Principles and, in as much as the State 
Wage Case which delivered the 2.6 per cent was 
made in accordance with the Wage Fixing Principles 
and was in the public interest, it was an error not to 
apply the increase to the instant award; 

— that there was insufficient material before the 
Commission to distinguish the instant award from 
other awards to which the increase had been 
applied; 

— that the Commission failed to take into account that 
the award was erected by agreement on the basis of 
parity with child care aides and in accordance with 
the acknowledgement and undertaking that was 
recorded. 

The respondents raised in these proceedings the argu- 
ments on which they opposed the application for varia- 
tion in the proceedings below. They pointed out that the 
acknowledgement and undertaking indicated that there 
were very special circumstances and that they formed an 
essential part of the Commission's original decision to 
issue the award. Apart from dealing with the aspect of 
cost impact they reiterated that it was the intention of the 
parties to pick up increases after the wage rates started to 
operate from 1 July and if the award had been included 
in the schedule covered by the general order an 
exemption could have been sought. 

The fundamental reasons for the decision are 
expressed in the following short passage: 

In reaching a decision on this matter I have taken 
into account the competing interests of the workers 
covered by the award and the children whose needs 
are served by the Out of School Care Centres. I 
cannot believe that the parties to the original 
negotiations, industrial relations professionals, had 
no inkling in February 1985 that a national wage 
increase would be processed prior to 1 July 1985. 
Their attitude in February recognised the very real 
threat that the award posed to the continuation of 
the services and to this day that position is 
unchanged. In the present circumstances it would 
not be in the public interest to allow the variation 
sought so the application as it relates to Clause 22.— 
Salaries will be dismissed. 

The language used is economical but although the 
importance of the Wage Fixing Principles or the 
authority of State Wage Decisions are not referred to, 
such matters are in fact part of the equity, good 
conscience and substantial merit of a case of this kind. 
The matters to which the reasons relate indicate that the 
impact upon the services provided was treated as 
paramount. The material before the Commission and 
particularly the testimony of Miss Knight provided 
grounds for real doubt as to the capacity of the industry 
to meet the increase even though the parties had 
recognised the desirability of parity with other child care 
workers. 

As the Commission viewed it, the case presented 
exceptional circumstances and for that reason the 
decision that it would not be in the public interest to 
allow the award variation by granting the increase was 
reasonably open to it and ought not to be disturbed. I 
propose that the appeal be dismissed. 

THE CHIEF COMMISSIONER: This is an appeal by 
the Federated Miscellaneous Workers' Union of 
Australia, Hospital Service and Miscellaneous, WA 
Branch against a decision of the Commission refusing to 
increase the wages rates prescribed by the Child Care 
(Out of School Care — Playleaders) Award by 2.6 per 
cent in line with the State Wage increase which took 
effect from 6 April 1985. 

The circumstances surrounding the issuance of the 
award in the first instance and the undertaking given by 
the union should respondents try but fail to obtain 
adequate funding to meet the wage rates contained in the 

award are, to say the least, extraordinary. In very short 
terms, the union agreed with the respondents that they 
would require extra funding to meet the additional wage 
increases proposed in the award. It accepted that the 
rates would need to be awarded before additional 
funding could be obtained from Government sources 
and stated that where failure to pay the wage rates under 
the award was not the fault of the employer, in the sense 
that he had genuinely sought extra funding and had no 
other funds to meet the new commitment, then it would 
"be viewed as a special situation by the union". That was 
regarded by the representative from the Out of School 
Child Care and Activities Association as an undertaking 
by the union not to prosecute groups that were unable to 
meet the award provisions. It was further agreed that the 
operative date for wage rates in the award would be 1 
July 1985, some five months after the date that the 
application was being explained to the Commission. 

The published award has no limitation as to its 
duration yet under Clause 23 leave is reserved to the 
union to apply to amend the award in regard to the 
Staffing Scale and the 4th and 5th year salary increments 
for Playleaders after the completion of the Certificate. In 
view of the provisions of section 40 of the Act it can be 
presumed that the liberty provision was placed in the 
award merely to accentuate that these were the two 
matters which had not been finally settled when the 
proposed award was before the Commission. 

The award clearly expressed the rates which were to 
operate from 1 July 1985 and there is no mention in it of 
further movement on account of any occurrence before 
that date. 

When the union sought to increase the award rates by 
2.6 per cent in an application lodged on 23 December 
1985 it was argued that the increases were necessary to re- 
establish the bases upon which the award was erected. 
These were said to be the Child Care Centres (Aides) 
Award for untrained workers and the NSW Kinder- 
gartens and Child Care Centres (State) Award for 
qualified personnel. The respondent employers, 
however, opposed the application on two grounds. First, 
it disagreed with the union that there was any necessity to 
maintain the rates in the Child Care Centres (Aides) 
Award in view of the date from which the award was to 
operate and secondly it mounted an argument based on 
costs and their effect generally on the public interest. 

The grounds of appeal are stated by the union to be as 
follows: 

1. The Commission erred in paying insufficient 
regard to the current wage fixing system and the 
Wage Fixing Principles as applicable to the matter. 

2. The Commission erred in concluding that it 
would not be in the public interest to allow the 
variation sought given the decision of the 
Commission in Court Session in April 1985 which 
delivered the 2.6 per cent State Wage Case, a 
decision which: 

(i) is in accordance with the Wage Fixing 
Principles; and 

(ii) was in the public interest. 

3. The Commission erred in rejecting the applica- 
tion because it had insufficient material before it to 
distinguish the instant award from awards generally. 

4. The statement at page 4 of the decision that: 
"Their attitude in February recognised the very real 
threat that the award posed to the continuation of 
the services and to this day that position is 
unchanged" is —■ 

(i) an incorrect conclusion in that the award 
did not pose a threat; and 

(ii) not relevant to the question whether or not 
a State Wage Case adjustment should be 
applied to the award. 
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5. The Commission erred in that it failed to take 
into consideration the basis upon which the award 
was erected, and that that basis had been agreed to 
by the industry as a whole when the award was 
issued. 

I do not propose to deal with the appeal grounds 
separately at this stage for it is clear to me that the first 
matter to decide is whether there was a clear intention 
when the award issued that the rates would be adjusted to 
reflect any increase which occurred in the Child Care 
Centres (Aides) Award between the date of the award 
and the date of operation of the wages clause. Support 
for such an intention may be seen from the following 
extracts from the transcript (Exhibit 1) — 

MR BEECH: The intention of the parties is that the 
wage rates in the award will follow the stage wage 
increases and will follow the increases granted to the 
child care aides and child care workers generally 
within WA for the future (page 3). 
MR BEECH: The final comment I think needs to be 
made is that the negotiations and the construction of 
the final documents took place with the provisions 
of the Commission's wage fixing guidelines in mind 
and because all of the conditions are taken from the 
child care industry as it currently operates in WA 
and because it is our understanding that several 
existing operations have been using the Child Care 
Awards as a guide for their employment provisions, 
guideline 10 regarding the provision of existing 
conditions is well and truly satisfied and the parties 
therefore see no difficulty with the Commission's 
wage-fixing principles (page 7). 
MR BEECH: It seemed for a first award that it 
would be safer to stick to the relativities within the 
child care industry as a whole (page 8). 
MR JONES: ... we are pleased to join with Mr 
Beech in supporting this application for the new 
award . . . We agree with his comments generally 
except that I do say in respect of the reserve clause 
dealing with a possible future conflict in respect of 
additional incremental salaries we have indicated 
that we do not necessarily agree with that proposal 
at this stage (page 8.) 

Three aspects of the history of this matter support the 
contention of the respondents to this appeal that it was 
not the intention of the parties to alter the agreed rates as 
the result of any changes in Child Care award rates 
before 1 July 1985. First, the union itself did not raise the 
matter when section 51 proceedings took place in April 
1985. Thus the award was not included in the schedule of 
awards affected by the State Wage Case. Secondly, no 
proviso or leave reserve clause was placed in the award 
document to cover any wage indexation which took place 
between the date of the award and the operative date of 
the wage clause. Thirdly, it was more than eight months 
after the State Wage Case that an application was filed by 
the union for increases on that account. 

From all of that I conclude that the intention of the 
parties was unclear. 

In addition, however, the Commission heard evidence 
from the administrator for the Out of School Child Care 
and Activities Association who attested that her 
organisation had lobbied heavily but unsuccessfully for 
increased funding before the award rates took effect in 
July 1985. Increases had been sought from the State 
Government, fees for parents had been increased and 
sponsors had to increase their contributions 
"enormously". The emergency funding from the State 
would cease on 30 June 1985 and there would be no more 
money unless either the Federal Government increased 
funding or the State Government gave further help. It 
seems rather obvious that the attitude which the union 
adopted towards respondents regarding funding when 
the award issued, together with evidence of the 
continuing difficulty led the Commissioner to inform 
himself under section 26 (b) of the Act and he advised the 
parties of his intention to make enquiries from the 

relevant State and Federal Departments. He later advised 
the parties that "in essence, the information that I have 
received serves only to confirm the evidence adduced at 
the hearing and the assertions made by yourselves". 

Finally, the Commission rejected the application 
after — 

(a) taking into account the competing interests of 
the workers covered by the award and the children 
whose needs are served by Out of School Care 
Centres; 

(b) not believing that the industrial relations 
professionals who negotiated the original award had 
no inkling in February 1985 that a national wage 
increase would be processed prior to 1 July 1985; 
and 

(c) finding that the very real threat to the services 
which the award posed in February 1985 and which 
was then recognised by the parties continued as a 
very real threat today. 

It is not the function of this appeal bench to interfere 
with the discretion of the Commission of first instance 
unless it is satisfied that the arbitrator was in error on a 
matter fundamental to the due resolution of the issue 
before him. As recently as 8 July 1986 the Full Bench has 
re-affirmed the Principles enunciated by the High Court 
in House v. The King (55 CLR 499), in Gronow v. 
Gronow (1979) (144 CLR 513) and by the Industrial 
Appeal Court in Hamersley Iron Pty Limited v. The 
Association of Draughting, Supervisory and Technical 
Employees (64 WAIG p. 852). (See Burs wood Casino 
Case 8 July 1986 — unreported.) 

In the light of the above history of events I consider 
that appeal grounds 1 to 4 are not sustainable. 

With respect to ground 5 I do not accept that the 
Commission failed to take into consideration the basis 
upon which the award was erected. His comment that he 
could not believe that the industrial relations profes- 
sionals who negotiated the agreement had no inkling of 
the processing of a national wage increase before 1 July 
1985 leaves the strong inference that if they had expected 
it to apply they should have made provision for it. 

On all of the material before him I consider that the 
decision which the Commissioner reached was reason- 
ably open to him and thus should not be interfered with 
by this Full Bench. That does not mean that this decision 
was the only one reasonable in the circumstances. There 
is no doubt that the Child Care Centres (Aides) Award 
was seen by the parties as the appropriate yardstick to 
measure the worth of the uncertificated worker when the 
award was erected. Indeed, the rates struck were the 
exact hourly equivalent of the weekly rate for the child 
care aide in the Child Care Centres (Aides) Award 1984. 
There seems little sense in choosing a yardstick for 
evaluation of rates yet dispensing with it before those 
rates commence to operate — unless there were other 
pressing considerations, like capacity to pay. That, I 
consider, was the crux of the matter and the evidence of 
Miss Knight was the sealer. 

I would dismiss the appeal. 

COMMISSIONER SALMON: I believe that the 
conclusion arrived at by the Commissioner was reason- 
ably open to him on the material before him and for this 
reason I think that the appeal should be dismissed. 

However, it is apparent from the testimony of Sheila 
Anne Knight that not every centre was incapable of 
meeting the wage claims made by the Union. In this 
respect Nedlands and South Perth centres were dis- 
tinguished from centres in poorer areas. Furthermore, 
the record reveals that in the 1985 award proceedings the 
union recognised that some centres faced insurmount- 
able financial difficulties. Indeed, the union undertook 
not to enforce the award where a failure' 'to pay the wage 
rates under the award is not the fault of the employer in 
the sense that he has no other funds to put to the 
situation". Such cases were to be viewed by the union as 
special cases. 
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I mention these two aspects of the evidence because 
they suggest to me that the issues might have been dealt 
with differently in the first instance, and in a manner that 
would have protected the interests of the union, its 
members and the respondents alike. 

It seems to me that respondents who can afford to 
meet the 2.6 per cent wages addition could be asked by 
the union to do so. In the event that these claims are- 
refused the union has access to the Commission and the 
issues can be determined on a centre by centre basis if 
necessary. 

Of course it may be that the union would proceed in 
the way that I have suggested having learned that its 
appeal was unsuccessful. Be that as it may my comments 
are also intended to convey that my decision to dismiss 
the appeal is not to be seen as closing all options for the 
union. 

THE PRESIDENT: By unanimous decision of the Full 
Bench, the appeal is dismissed. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 508 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Appellant and Communicare and 
Others, Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner O.K. Salmon. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 10th day of July 1986 and having heard 
Mr A.R. Beech on behalf of the appellant and Mrs P.E. 
Bentley on behalf of the respondents and the Full Bench 
having reserved judgment on the matter and judgment 
being delivered on the 14th day of August 1986 wherein 
the Full Bench unanimously dismissed the appeal and 
gave reasons therefor, it is this day, the 14th day of 
August 1986 ordered that the appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

FULL BENCH — 

Proceedings for enforcement 
of act — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 27 of 1987. 

Between Deputy Registrar, Applicant and Alfred 
Charles Copeman of Robe River Iron Associates, 
Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner G.J. Martin. 
The 5 th day of March 1987. 

Mr T.J. Pope, Deputy Registrar, on his own behalf 
and later Mr R.E. Cock (of Counsel) on behalf of the 
Deputy Registrar. 

Mr E.M. Heenan QC and with him Mr K. J. Martin (of 
Counsel) on behalf of the respondent. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: I think I should announce directly 
that the Full Bench in respect of this application makes a 
unanimous finding that Alfred Charles Copeman failed 
without good cause to attend the relevant conference. If 
it is appropriate to use the expression, we would find that 
he be convicted of the offence or the matter to which the 
application relates. 

I have already said in the course of the proceedings 
that I have no difficulty regarding the submissions 
asserting that the summons was in some way irregular but 
there is certainly no doubt at all that Mr Copeman 
received a summons that he was to attend this particular 
conference and, indeed, it is somewhat significant that in 
the sentence constituting the last paragraph of his letter, 
being Exhibit 2, he said: 

Notwithstanding the above (explanation) I 
certainly would have made every effort to be present 
at the compulsory conference had circumstances 
permitted. 

Before I go further as to that I would simply comment 
in respect of section 44 and in relation to the submissions 
which Mr Heenan has made to us, I think it must be con- 
ceded there is some indelicacy in the way in which 
subclause (3) is framed. It says:— 

Any person so summoned shall, except for good 
cause, proof of which is on him, attend the 
conference at the time and place specified in the 
summons and continue his attendance thereat as 
directed by the Commission. 

It raises in one's mind the question as to when good 
cause is to be shown. It was really the burden of the 
submission that the opportunity must occur in proceed- 
ings such as these, whereas "the proceedings", when you 
go to section 84A are in fact referred to as "enforcement 
proceedings" and in a real sense, I think, that is 
somewhat of a misnomer having regard for the fact that 
there is no prospect of enforcing the contravention or 
non-compliance, which, of course, was a failure to 
attend a conference long gone by. Under section 84A the 
notion of enforcement, I think, relates more particularly 
to the question of enforcement of a penalty in the event 
that, in the face of proceedings such as this application, 
the respondent fails to show good cause why some 
penalty as envisaged in subsection (4) should not be 
visited upon him. 

Notwithstanding the submissions, we accept the 
regularity of this application and deal with the matter on 
the basis of what has been put to us, by way of the 
affidavit and the submissions in explanation, that is, an 
attempt to show good cause why we should treat the 
matter less seriously than otherwise and be impelled, 
therefore, not to impose a penalty or impose something 
which is appropriate having regard for its less serious 
nature. Few proceedings of this kind have been taken. 
The section, or its antecedent, has been invoked once or 
twice and what I have said is consistent with the approach 
which the Full Bench, or previously the President, has 
taken in those respects. 

So in relation to Mr Copeman we have regard for the 
explanation which has been given. There is no doubt at 
all that in many respects it is a plausible explanation. I do 
not mean to imply by that that it is not in some respects, 
at least, a perfectly adequate explanation. But it is not, to 
my mind, compelling and for the reason that Mr 
Copeman was summoned to be in attendance, as were Dr 
Miller and Mr McRae. No doubt Mr Copeman's 
summoning was a conscious decision, bearing in mind 
the status which he holds within the company and 
bearing in mind the controversial nature of the dispute 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

with all its ramifications, which had gone on for some 
time. That suggests good reason why his presence might 
well be necessary at a conference notwithstanding the 
fact that Dr Miller and Mr McRae may well have been 
competent to deal with aspects of the matter with which 
the conference wanted to deal. 

There was, undoubtedly we think, a desire for the 
presence of Mr Copeman as one of the principal actors in 
the dispute, on the other hand, as I have acknowledged, 
the explanations indicated that he did take an active part 
in other respects, in settling and bringing about a 
resolution of the matter, and he did have a tight itinerary, 
although when one examines the exhibited copy it is not 
at all clear that he could not have attended that 
conference, leaving Karratha on Tuesday evening. It 
would have been possible without sacrificing much, if 
any, of the proposed itinerary. 

On the basis of that assessment of the explanation we 
take all those factors of mitigation into account. We still 
regard it, as it is on every occasion, as a serious matter 
that a person summoned to attend a compulsory 
conference does not attend, it being the method by which 
much of the Commission's work is done and many 
industrial disputes settled, or sometimes prevented. That 
is why the provision is in section 44 under subsections (1) 
and (3). 

Having regard for all of that, we propose to impose a 
fine. The maximum indicated in the subsection is, in the 
case of an individual, $500. We think it appropriate that 
we impose a penalty of $250, half the maximum. That 
amount shall be paid to the Registrar of the Industrial 
Relations Commission. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 27 of 1987. 

Between Deputy Registrar, Applicant and Alfred 
Charles Copeman of Robe River Iron Associates, 
Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner G.J. Martin. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 5th day of March 1987 and having heard 
Mr T. J. Pope, Deputy Registrar, on his own behalf and 
later Mr R.E. Cock (of Counsel) on behalf of the Deputy 
Registrar and Mr E.M. Heenan QC and with him Mr 
K.J. Martin (of Counsel) on behalf of the respondent, 
there being no appearance by the respondent, and the 
Full Bench having found the application established and 
the failure to attend when summoned pursuant to section 
44 (1) of the Industrial Relations Act 1979 proved, it is 
this day, the 5th day of March 1987 ordered that:— 

1. A penalty of $250 be imposed on Alfred 
Charles Copeman; and 

2. The said penalty of $250 be payable by Alfred 
Charles Copeman to the Registrar of the Western 
Australian Industrial Relations Commission. 

FULL BENCH — 

Unions — application for 
alteration of rules — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1318 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Australian 
Railways Union of Workers, West Australian 
Branch for alteration of its registered rules relating 
to the qualifications of persons for membership. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Senior Commissioner G.G. Halliwell. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 19th day of May 1987 and having 
heard Mr R.M. Collie on behalf of the applicant, there 
being no party desiring to be heard in opposition thereto, 
and the Full Bench having considered and, notwith- 
standing an objection lodged by the West Australian 
Railways Officers' Union, approved the application, it is 
this day, the 19th day of May 1987 ordered that the 
Registrar, when registering the alterations to the 
registered rules other than those relating to the 
qualifications of persons for membership, register rule 
3.—Eligibility, rule 5.—Associate Membership and rule 
6.—Life Membership in the terms of the application filed 
on the 16th day of December 1986, as amended. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

No. 1318 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Australian 
Railways Union of Workers, West Australian 
Branch for alteration of its rules. 

Decision. 
HAVING been directed by the Full Bench, I have this 
day registered an alteration to rules 3, 5 and 6 of the 
registered rules of the applicant union in terms of the 
Order given by the Full Bench in this matter on 19 May 
1987. 

Dated at Perth this 19th day of May 1987. 

T. POPE, 
Deputy Registrar. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

No. 1318 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the "Australian 
Railways Union of Workers, West Australian 
Branch" for alteration of its rules. 

Decision. 
HAVING read the application, there being no person 
desiring to be heard in opposition thereto, after 
consulting with the President, and upon being satisfied 
that the requirements of the abovementioned Act and the 
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regulations made thereunder have been complied with, I 
have this day registered a substitute set of rules for the 
registered rules of the applicant union in the terms of the 
application as filed on 16 December 1986. 

Dated at Perth this 19th day of May 1987. 

T. POPE, 
Deputy Registrar. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 243 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Royal Australian 
Nursing Federation Industrial Union of Workers, 
Perth for alteration of rule 5.—Membership of its 
registered rules. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.J. Martin, 
and Commissioner J.A. Negus. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 12th day of May 1987 and having 
heard Ms J. Ardern on behalf of the applicant, there 
being no party desiring to be heard in opposition thereto, 
and the Full Bench having considered and approved the 
application, it is this day, the 12th day of May 1987 
ordered that the Registrar register an alteration to the 
rules of the applicant union in the terms of the following 
schedule. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

Schedule. 
Rule 5.—Membership:— 

1. Delete the preamble to this rule and insert in lieu:— 
The Union shall consist of an unlimited number 

of members comprising persons embraced in those 
categories set out in subrules (1) and (2) hereof. 

2. Delete paragraph (b) of subrule (1) of this rule and 
insert in lieu:— 

(1) (b) A person who has been appointed to a 
paid position as an employee of the union and who 
by virtue of such appointment is not eligible to be a 
member of any other registered organisation 
pursuant to the Act whether or not such person is 
entitled to be registered as aforesaid. 

No. 243 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Royal Australian 
Nursing Federation Industrial Union of Workers, 
Perth to alter rule 5.—Membership of its registered 
rules. 

Decision. 
HAVING been directed by the Full Bench, I have this 
day registered an alteration to rule 5.—Membership of 
the registered rules of the applicant organisation in terms 
of the order as given on the 12th day of May 1987. 

Dated at Perth this 12th day of May 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 133 of 1987. 

In the matter of the Industrial Relations Act 1987 and in 
the matter of an application pursuant to subsection 
(5) of section 71 of the Act by the Seamen's Union 
of Australia, West Australia Branch for alteration 
of rule 9.—Government of the Union and insertion 
of a new rule 12.—Appointment and Removal of 
Executive Officers. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner G.J. Martin. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 3rd day of March 1987 and having heard 
Mr W.G. McNally and with him Mr W.T. Wood on 
behalf of the applicant, there being no party desiring to 
be heard in opposition thereto, and the Full Bench 
having considered and approved the application, it is this 
day, the 3rd day of March 1987 ordered that the 
Registrar register an alteration to the rules of the 
applicant in the terms of the following schedule. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

Schedule. 
1. Rule 9.—Government of the Union: Add a new 

subrule (b) as follows:— 
(b) The Executive Officers of the Union shall be 

those persons who from time to time are the 
Executive Officers of the "Counterpart Federal 
Body". 

2. Add a new rule 12 as follows:— 
12.—Appointment and Removal of Executive 

Officers. 
(a) The Secretary of the Union shall be that 

person who from time to time is the Secretary- 
Treasurer of the "Counterpart Federal Body". 

(b) The Assistant Secretary/ies of the Union shall 
be that person or those persons who from time to 
time are the Assistant Secretary/ies of the 
"Counterpart Federal Body". 

No. 133 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Seamen's Union 
of Australia, West Australia Branch for alteration 
of its rules. 

Decision. 
HAVING been directed by the Full Bench, I have this 
day registered an alteration to rules 9 and 12 of the 
registered rules of the applicant organisation, in terms of 
the schedule to the order as given on the 3rd day of 
March 1987. 

Dated at Perth this 4th day of March 1987. 

T.J. POPE, 
Deputy Registrar. 

T. POPE, 
Deputy Registrar. 
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COMMISSION 

IN COURT SESSION — 
Matters dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 261 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of proceedings under Division 3 of Part II 
of the said Act. 

Before the Commission in Court Session. 
Mr Chief Commissioner B.J. Collier, 

Mr Senior Commissioner G.G. Halliwell, 
and Mr Commissioner G.J. Martin. 

The 18th day of March 1987. 

Mr B.D. Williams on behalf of the Confederation of 
Western Australian Industry (Inc) and intervening on 
behalf of the Primary Industry Association of Western 
Australia. 

Mr R.H. Gifford on behalf of the Australian Mines 
and Metals Association (Inc). 

Mr N. Cinquina on behalf of the Australian Workers' 
Union, West Australian Branch, Industrial Union of 
Workers. 

Mr A.R. Beech on behalf of the Trades and Labor 
Council of Western Australia. 

Reasons for Decision. 

THE CHIEF COMMISSIONER: This is the unanimous 
decision of the Commission in Court Session. 

When the 1986 State Wage Case was before the 
Commission in Court Session in July last Mr B. 
McCarthy sought the exclusion of the Farm Employees' 
Award 1985 from the schedule of awards to which a 2.3 
per cent increase would apply pending the hearing of a 
case based upon Principle 12. The Commission was also 
asked to defer hearing the foreshadowed case until a like 
application in respect of the Federal Pastoral Industry 
Award was heard and determined by the Australian 
Conciliation and Arbitration Commission. Both 
requests were then granted. 

The case before the Australian Commission has since 
been finalised by an amendment to the Pastoral Industry 
(Wages and Allowances) Award 1985 which increased 
rates of pay by 2.3 per cent effective from the first pay 
period on or after 1 July 1986 and we are now being 
asked to deny that increase to workers employed under 
the State Farm Employees Award notwithstanding the 
Federal decision. 

Mr B.D. Williams, who appeared on this occasion for 
the Confederation of Western Australian Industry (Inc) 
and as an intervener representing the Primary Industry 
Association sought to distinquish the plight of the 
agricultural sector in Western Australia from the rest of 
Australia. In short, it was his submission that the adverse 
circumstances of the rural sector in this State were 
greater than what was portrayed to the Australian 
Commission during the presentation of the Federal case. 
The view was expressed that employers bound by the 
Farm Employees' Award 1985 were suffering a degree of 
economic incapacity of such magnitude as would qualify 
them for relief within the meaning of Principle 12. 

In order to support the claim the applicant drew the 
Commission's attention to the economic material 
discussed and the conclusions drawn by the Australian 
Commission in its decision in the Pastoral Award case. 
By reference to material, the source of which was mainly 
the Bureau of Agricultural Economics, the Australian 
Bureau of Statistics and both Federal and State govern- 
ments, Mr Williams endeavoured to show that the state 
of the Western Australian agricultural economy was 
much worse than the picture shown nationally in the 
Federal decision. 

We have examined the material tendered by the appli- 
cant and, viewed generally, it tends to support the sub- 
mission that the agricultural sector in this State has fared 
worse than elsewhere. 

However, it is patent that the Australian Commission 
paid attention to the Western Australian scene when it 
considered whether a case had been made out to exclude 
the Pastoral Industry Award from the National Wage 
increase. Notwithstanding its finding, inter alia, that — 

(a) The proportion of farms at risk increased in 
1985/86 due to particularly adverse situations in the 
wheat industry which have occurred in Western 
Australia and to a lesser extent Victoria. 

and 
(b) A moderate increase in numbers of farms at 

risk in the mixed livestock/crop industry is also due 
essentially to a poorer crop season in Western 
Australia. 

(Print G5732.) 
the Australian Commission found it inappropriate to 
exempt respondents to the Pastoral Industry Award 
from the National Wage Case decision. 

Section 51 of the Act clearly requires this Commission 
to give effect to a National Wage Decision unless there 
are good reasons not to do so. In the instant case we are 
faced with the position that the Australian Commission 
has considered material relating to the economic capacity 
of the rural sector in all Australian States and has granted 
the 2.3 per cent increase to employees in Western 
Australia covered by the Federal Award. Although there 
is some doubt that 75 per cent of employees engaged on 
farms in Western Australia are covered Federally it seems 
that the majority are so covered. Likewise, it would 
appear that farm workers covered by awards of other 
States have received the benefits of the National Wage 
Decision. Thus, on very limited economic data, we are 
asked to exclude a minority of farm employees in this 
State from the 2.3 per cent wage increase and set them 
apart from all other wage earners in the Nation. This 
would create an anomaly not only between employees 
performing similar work but between respondents to the 
Pastoral Industry Award and those bound by the State 
award. In addition, despite the period of time which has 
elapsed between the 1986 State Wage Case and the 
request for hearing of this matter, we were not provided 
with any information as to the number of employees 
affected, or whether some or all of those employees are 
employed by persons subject to ' 'very serious or extreme 
economic adversity". During the proceedings the appli- 
cant acknowledged the difficulties of a ' 'global statistical 
approach" and we understand the practical difficulties 
which could be experienced in providing specific 
information on the circumstances of a respondent or 
group of respondents. However, it is that latter approach 
which is envisaged and required by Principle 12 and 
which is lacking in the matter before us. 

We see no realistic alternative than to add the Farm 
Employees' Award 1985 to the Schedule which is 
attached to Order No. 261 of 1986. 

In the circumstances of this case there is no 
justification for awarding a different operative date from 
that which applied to all other employees. 

Nevertheless we are concerned that a considerable time 
has elapsed between the State Wage Case decision and 
finalisation of this matter. Such delays may have 
unfortunate consequences for employer and employee 
alike. They should be avoided where possible. We 
express the tentative view that any employer who seeks to 
raise an incapacity argument under Principle 12 should 
be ready to do so immediately following any decision of 
the Commission in Court Session which issues pursuant 
to section 51 of the Act. 

The minutes of a proposed order will now issue. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 261 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of proceedings under Division 3 of Part II 
of the said Act. 

Order. 
HAVING heard Mr B.D. Williams on behalf of the 
Confederation of Western Australian Industry (Inc) and 
intervening on behalf of the Primary Industry Associa- 
tion of Western Australia; Mr R.H. Gifford on behalf of 
the Australian Mines and Metals Association (Inc); Mr 
N. Cinquina on behalf of the Australian Workers' 
Union, West Australian Branch, Industrial Union of 
Workers; Mr A.R. Beech on behalf of the Trades and 
Labor Council of Western Australia, the Commission in 
Court Session, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

(1) That Order No. 261 of 1986 made on the 23rd 
day of July 1986 be varied by adding to the Schedule 
attached thereto the Farm Employees Award 1985. 

(2) That this Order has effect from the beginning 
of the first pay period commencing on or after the 
1st day of July 1986. 

Dated at Perth this 18th day of March 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 40 of 1986. 

Between Chairman, Public Service Board, Appliant and 
Civil Service Association of Western Australia, 
Respondent. 

Order. 
HAVING heard Mr J.D. Miller on behalf of the Appli- 
cant and Mr A.G. Cant on behalf of the Respondent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, doth hereby order — 

That the Public Service Accommodation 
Allowance Award 1981 be cancelled. 

Dated at Perth this 2nd day of June 1987. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR676 of 1986. 

Between the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, Claimant, 
and Robe River Iron Associates, Respondent. 

Before the Commission in Court Session 
Chief Commissioner B.J. Collier 
Mr Commissioner J.F. Gregor 

Mr Commissioner W.S. Coleman 
This 26th day of February 1987. 

Mr D. Stone (of Counsel) appeared on behalf of the 
Claimant and with him Mr R.A. Keegan. 

Mr H. Dixon (of Counsel) appeared on behalf of the 
Respondent and with him Mr K. Johnson. 

Reasons for Decision. 
THE CHIEF COMMISSIONER: This is the unanimous 
decision of the Commission in Court Session. 

In 1972 the respondent commenced mining ore from 
mesa-type deposits at Robe River. The style of mining of 
those ore bodies is commonly known as a shovel and 
truck operation and since the inception of operations in 
1972 until 2 August 1986 the manning of electric shovls 
used to extract the ore was on the basis of two men per 
shovel. On 2 October 1986 the situation changed and the 
Company introduced a scheme of manning of the shovels 
by allocating less than two men per shovel per shift. This 
led to immediate disputation between the parties and on 
3 October 1986 a conference was held before the Chief 
Commissioner in Karratha to discuss the issue. The 
conference failed to resolve the argument between the 
parties and a further conference occurred on 6 October. 
The resumed conference did not result in agreement and 
as a consequence a Memorandum of Matters for Hearing 
and Determination under section 44 of the Industrial 
Relations Act 1979 was prepared by the Chief 
Commissioner. The schedule to the application described 
the dispute as follows: 

The applicant Union claims — 
That P & H 2100 Shovels which are utilized by the 

Company in its Pannawonica operations, should be 
manned by two persons, as has been the practice 
since the inception of the mining operations at 
Pannawonica. 

The respondent Company opposes the claim. 
The matter was allocated to the Commission in Court 

Session and proceeded to hearing on 7 October 1986 at 
which time the Commission made the following 
observation: 

We consider that the dispute over the manning of 
shovels between the Company and the Union can be 
settled by arbitration, with a maximum of 
expedition and without disruption to production, if 
the status quo remains without prejudice to either 
party until both sides have argued their respective 
cases and the Commission has finally determined 
the question. This should also prevent probable 
industrial disputes elsewhere. 

[Transcript page 3]. 
Against that background the Commission in Court 

Session invited the Company to show cause why it should 
not pursue the course of action of which it had given 
notice, that is, the issue of an Interim Order which would 
provide for the manning by the respondent of its P & H 
2100 shovels at Pannawonica by two men pending the 
hearing and determination of the dispute. 

After hearing argument from the respondent the 
Commission in Court Session on 7 October 1986 duly 
issued an Interim Order in the form of which it had given 
notice. The respondent lodged an appeal against the 
Order in the Industrial Appeal Court in Appeal No. 5 of 
1986 (Robe River Iron Associates, apellant, Federated 
Engine Drivers' and Firemen's Union of Workers of 
Western Australia, respondent, appeal delivered 30 
November 1986 [unpublished]). The appeal was upheld 
but work continued until later events, the details of 
which are not of consequence to this decision, occurred. 

The submissions on behalf of the applicant Union are 
summarised as follows: 

Power shovels had been operated at Pannawonica 
since the inception of mining in 1972. They were double 
manned, a practice common throughout the Pilbara. 
There are standards of competency imposed by the 
Mines Regulations Act and drivers must be certificated. 
It was said that it was well known in the industry that the 
presence of a second man on the shovel is fundamental to 
safe operation particularly to prevent damage to the high 
voltage electrical supply system when the shovel is being 
relocated. Also to ensure that there is adequate cleaning 
and lubrication of the shovel. Finally, particularly on the 
back shifts, a certificated relief operator can take over 
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driving the shovel when the driver is fatigued or 
alternatively if the relief is not certificated he can provide 
companionship and thus assist the driver to remian alert. 

It was said that the change to the previous 
arrangements for operating the shovels was peremptory 
without prior consultation or warning and that workers 
were given no opportunity to discuss the Company's 
decision and further that they were threatened with 
dismissal unless they complied. 

The applicant acknowledged the prerogative of the 
employer to manage its own business and that such 
prerogative would not be interfered with by the 
Commission unless the action of the employer is unjust 
or oppressive or unfair. However it was emphasised that 
this did not provide a licence for an employer to make a 
decision which had the potential to perpetuate industrial 
trouble. Neither is there an unfettered right of 
management to make decisions which endanger 
industrial peace, nor to reduce manning in a way which 
would result in hazards to the workforce or provide a 
detriment to its safety, nor make unreasonable demands 
upon it by the creation of an unreasonable workload. It 
was further submitted that experience since the 
Company changed the manning arrangements in 
October 1986 be a redeployment of shovel crews so that 
nine man-shifts were reduced to five men had resulted in 
the need for significant overtime and that this is 
indicative of injustice and oppression. Further the 
Commission in considering the claim was obliged to take 
into consideration that it was legitimate that the fact of 
antiquity and widespread usage could mean that an 
existing manning practice is based on a solid foundation, 
that is, on safety requirements and reasonable 
workloads. 

Each of these submissions was supported by reference 
to appropriate authority, however because of the 
detailed analysis of the authorities by the Commission 
similarly constituted in the decision in Application No. 
758 of 1986 between the Amalgamated Metal Workers 
and Shipwrights Union of Western Australia and Others 
(Applicants) and Robe River Iron Associates 
(Respondent) dated 30 October 1986 [67 WAIG 2] it is 
unnecessary that we retraverse that ground. We see no 
reason to change the views expressed by us in that case. 

The submissions on behalf of the claimant were 
supported by Mr R.E. McMurray, a certificated shovel 
operator employed by Mt Newman Mining Company 
who gave evidence concerning the method of shovel 
operations adopted by his employer, particularly 
referring to cable protection and the changes in 
technology concerning lubrication systems. Mr R.A. 
Keegan, the State Secretary of the applicant Union, 
informed the Commission that for a considerable period 
of each shift people who were paid to work in or around 
shovels were spending their time in the crib room. He had 
made the union's position very clear to his members that 
the practice must cease. He was critical of the respondent 
that he had been afforded no opportunity for discussion 
over that problem or the matter of shovel manning 
generally. Evidence concerning the detail of the 
operations at Pannawonica was elicited from Mr T.R. 
Gray. He gave information concerning the availability of 
shovels and the number of certificated operators 
available to work shovels at the mine site. Further 
evidence came from Mr D.I. Mclntyre and Mr N.C. 
Wortlehock both employees of Hamersley Iron Pty 
Limited. Mr Mclntyre gave evidence concerning his 
employer's operations at Tom Price and Mr Wortlehock 
addressed the situation at Paraburdoo. Each of these 
witnesses gave an overview of the operations of shovels 
with particular emphasis on the need for protection of 
the cable. It is clear from their evidence that the function 
of greasing the cranes has diminished consideraably over 
the years with the introduction of automatic lubricating 
systems. 

The respondent submitted during the hearing on 7 
October 1986 that its client would contend that the 
Deration of shovels on a two man basis was not universal 

at all and that a particular situation had been allowed to 
develop at Robe River which was totally out of step with 
what was happening elsewhere. The inference from such 
a statement was that there had been major changes in 
manning of shovels across the country. It is, however, 
clear from the submissions made on 27 November 1986 
that the Company departed from that contention by 
asserting that it would demonstrate that the words 'two 
man' and 'one man' operations are an inaccurate way of 
describing what is in fact occurring at various operations. 
Further, it would demonstrate that a practice had 
developed in the Company's operations which was quite 
unacceptable. One man's job of operating the shovel was 
being performed by two men with the second one 
spending the majority of the time in no proximity to the 
shovel and not immediately available to the operator to 
assist if required. A particular task of prime importance 
was cable management. The Comapny's approach to this 
would not change in any way with any revised manning 
arrangements. It was said that although cable 
management would be 'officially' performed by a person 
other than the second operator, that in itself would not 
be a change to the previous practice as had already been 
disclosed in the evidence of the claimant's own witnesses. 

The submission was therefore that the Company was 
merely making changes which added no burden or made 
unfair that which had developed as a practice in the past. 
It was also stated that the Company would demonstrate 
that there were a number of sites around the country 
where cable management was undertaken in a similar 
way to that which is proposed at Robe River. The 
respondent specifically denied that its conduct in the 
implementation stages had been untoward. It said that 
'illicit practices' were already in place and the 
introduction of the reduced manning in October 1986 
was caused by a ban on overtime which forced the 
Company to operate with less shovel drivers than it 
would have otherwise wished. It was further submitted 
that notice of the change had been given to employees 
and evidence would show that meetings would be held 
with them to discuss how the new system would work. 

In support of the submissions the respondent called as 
a witness Mr N.V. Jansen, a registerd Mine Manager of 
Mt Isa Mines in Queensland. He gave evidence that in his 
operation the electric shovel, albeit a smaller machine 
than those used at Robe River, was operated with a single 
operator with cable management being performed by 
others. He was asked to comment on the Pannawonica 
operations and said that he had viewed the actual 
operation of the shovel for approximately 20 minutes. As 
far as he could ascertain the operations at Robe River 
were similar to those conducted by his Company at Mt 
Isa. However under cross-examination he admitted that 
he was unable to make detailed comparisons between 
those operations and Robe River, nor was he able to 
make comparisons with other mining operations 
elsewhere in the country. 

Further evidence was adduced from Mr J.L. McGrath 
the Western Australian Regional Service Manager for 
Harnischfeger of Australia Pty Ltd, who presented 
detailed information on the technical aspects of the 
operation of P & H Shovels, including data concerning 
design innovations in both structural and mechanical, 
and electricla control systems. He advised the 
Commission of the history of changes in lubrication 
systems leading to automation. Helpful information 
concerning the location and operation of shovels which 
are maintained by his Company in other States was 
provided together with data concerning the manning of 
those shovels in various operations. He also expressed his 
opinions concerning the method of movement and 
manipulation of shovels in the working mode. From the 
standpoint of his position in a Company providing 
maintenance services to shovels in use in the mining 
industry, he was able" to provide an interesting overview 
of such operations. 

The respondent then supported its position by eliciting 
evidence from officers employed by it at the Robe River 
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operations. Mr R.D. Chambers, Production Foreman at 
Eastern Deepdale, described the method of operations 
used at the mine site over a period of years, and 
commented on double sided loading. He also described, 
by reference to Exhibit 2, the proposed manning levels 
desired by the respondent. That exhibit disclosed that it is 
the Company's intention to operate the shovel with five 
men per shift. This evidence was supported by Mr A.G. 
Gilchrist, Mine Production Superintendent. He 
described the history of shovel operation at Robe River 
over a period of 13 Vi years and explained the changes 
which had taken place in technology, particularly 
lubrication of shovels. He also referred to cable 
management, and the role of the Australian Workers 
Union leading hand in the moving of cable, and 
arrangements for cleaning shovels. 

Counsel for the respondent asked Mr Gilchrist to 
expound views on the various writings contained in 
Exhibit 1 submitted by the applicant and through him 
exhibited documents which were said to support the 
respondent's position. Included in those documents was 
the affadavit of John Darragh which the respondent 
claimed accurately described operations at Savage River 
Mine in Tasmania, a claim which the claimant disputed 
by the submission through Mr Gilchrist of the affadavit 
of William John Fox, who at some time was the Mine 
Foreman at the Savage River Mine. Mr Gilchrist also 
gave supporting evidence to that of Mr Chambers 
concerning the proposed manning of shovels. His views 
on the issue are encapsulated in the following •— 

. . . The three operaators are on shovels with a 
leading hand to assist them in moves or the leading 
hand can go up and relieve them if he wishes. There 
is nothing to prevent that guy operating a shovel for 
a couple of hours and someone else driving around 
in a vehicle locating shovels if necessary. We've got 
a spare guy there to do any shovel cleaning or 
movement of a spare shovel for maintenance or re- 
location . . . 

(Transcript p. 313). 
We commence our analysis of the matters before us 

with the observation that we can find no support either 
from what has been put in this case, or from any other 
information available to us, for the contention of the 
respondent that there has been a departure from the 
general practice of manning electric shovels with two 
men in the mining industry in Australia. Putting aside the 
Savage River situation which we are inclined to do so on 
the basis that the evidence before us is contradictory, 
only one other instance of single man operation of a 
shovel in Australia has been presented to us. This 
operation is described in the evidence of Mr Jansen who 
related experiences of the method of work used with a P 
& H 1900 Shovel at the operation in Mt Isa. The 
description given by Mr Jansen related specifically to the 
circumstances which prevailed at Mt Isa — which he 
agreed is based on different operating conditions of less 
intensity then at Robe River. In any event a brief look at 
the shovel operation at Robe River by the witness and his 
opinion on comparability of operations between Robe 
River and Mt Isa assisted the Commission in a very 
limited way. 

The deployment of two men to a shovel in the many 
other mines referred to during these proceedings has not 
been described to us in the depth necessary to allow us to 
draw conclusions as to the efficacy of the use of two men 
in the particular circumstances at a particular mine and 
we do not attempt to do so. It is within our knowledge 
that there is a broad range of views in the mining industry 
concerning the way that shovels ought to be manned and 
operated. Those views appear to be influenced to a major 
degree by the particular circumstances surrounding the 
operations of a shovel at a particular mine. 

We therefore direct our attention solely to the 
operations at Robe River. We accept the evidence which 
has been adduced by the parties that there has been, at 
Robe River, a situation where shovels have been manned 

on the basis of one operator aboard with the other 
operator at a remote location. We also accept that, 
insofar as cable management is concerned, that on many 
occasions, in fact the majority, the movement of cable 
has been performed by persons other than the second 
driver. This method of operation developed over a long 
period of time and until now has been accepted by the 
parties. We conclude that the level of manning allocated 
was in excess of that required to perform the work. We 
draw this conclusion from the unique circumstances of 
the Robe River operation and from the practices adopted 
by the parties themselves. 

Having reached the conclusion that the operation, 
prior to 2 October 1986 had an excess in manning on 
shovels, we now turn our attention to whether the 
proposal by the Company to man its operation with five 
shovel operators per shift, including a leading hand, 
creates an onerous workload on the workforce or is 
potentially unsafe. We have carefully considered the 
evidence of the officers from the Company put in 
support of the manning proposed by it. We find their 
suggestion that three shovels and perhaps a fourth can be 
operated with five men per shift to be unconvincing. We 
cannot reconcile the claim that the proposed manning 
provides for a 20 per cent excess in manpower in the 
section. To the contrary, as we understand the evidence 
put to us, the proposed manning of five will not fully 
accommodate annual leave, sickness and other absences 
which may occur from time to time. There is no 
indication from the respondent that in circumstances of 
short manning that it would stand down a shovel. In that 
event a shovel would be kept on line by the working of 
overtime by operators from another shift. Given the aims 
and aspirations of the respondent concerning the amount 
of time which it expects its shovels to be operating, we 
cannot escape the conclusion that such manning would 
have the potential to throw on to shovel operators an 
onerous workload. Onerous workload leads to unsafe 
operation and it would be remiss of us to endorse the 
respondent's proposal, given our conclusion that there is 
a reasonable apprehension that short manning will 
occur. 

We believe that adequate manning to allow the type of 
operation described by the Company to continue safely 
and productively would be achieved by the allocation of 
six men, including a Leading Hand, per shift. We say this 
in the knowledge that other manpower will be on "the 
hill" to render assistance in cable management in 
extraordinary situations. This level of manning will allow 
for relief when absences occur and, during times of full 
manning, provide relief at the workplace during crib 
breaks and smokos if continuous operations of shovels is 
desired. 

Our experience in the overall dispute which erupted in 
August 1986 and of which the instant case is but another 
facet, compels us to observe that industrial issues cannot 
be addressed from within the constraints of the common 
law alone. Our warrant is unequivocal. The Commission 
cannot be fettered by any concept which if followed 
blindly could militate against the command of section 
26(a) of the Act, that we shall act according to equity, 
good conscience and the substantial merits of the case 
without regard to technicalities or legal forms. To this 
end the evocation of managerial prerogative should not 
precipitate the Commission's rigid adherence to an 
adversarial format in a hearing as is entrenched in the 
common law. Our view is in line with that expressed by 
Watson J. in Australian Iron and Steel Pty Ltd v The 
Federated Ironworkers' Association of Australia, NSW 
Division — 

. . . industrial issues such as this are not 
determined by strict application of any rule 
involving onus of proof, nor can the scales be tipped 
by whatever advantage is gained or lost by one side 
or the other commencing the case. 

((1977) AR (NSW) p. 739). 
But the impact of the principle of managerial 

prerogative is not limited to the issue of the burden to be 
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discharged in arbitration; it is central to the relationship 
between the parties. Managerial prerogative is not a 
sword which can be wielded in wanton disregard of the 
industrial consequences nor is it a shield to hide behind. 
An employer has a responsibility to manage fairly. 
Almost evey initiative that an employer may take can be 
clothed in the ubiquity of managerial prerogative. To 
espouse this principle does not relieve the employer of the 
obligation to justify the effect where a change is 
instituted to some long standing custom or practice. 
Managerial prerogative is not a short cut to arbitration 
without consultation on the assumption that the union 
will carry the onus of proving that the long standing 
arrangement should continue. The fundamental 
question of whether or not a proposed change makes 
onerous or unsafe demands on employees must be 
addressed. In the first instance the employer carries the 
burden of justifying that the change is reasonable. 
Finally parties must keep in mind the requirements of S. 
32 of the Act and thereby the duty imposed on all to 
endeavour to settle their differences by conciliation 
before resorting to the arbitral process. 

In the present case the manner in which the changes to 
manning of shovels was approached by the repondent, 
gives rise for concern.This matter, of such moment, with 
its likely effect elsewhere in the industry and indeed 
throughout the Nation did not rate a mention in the 
"restrictive work practices" case argued at length in the 
initial proceedings associated with the overall dispute; 
yet it was acted upon in guillotine-like fashion under the 
warrant of managerial prerogative. "Double manning" 
of shovels has been a practice in this Company's 
operation since mining began in 1972. It has been a 
practice in the industry since iron ore mining began in 
this State. There has been no evidence whatever to 
suggest that it came about by force of industrial muscle. 
It cannot be seen in the same light as so called "restrictive 
work practices" to which we have given attention in 
other proceedings, notwithstanding the evidence of 
abuse which emerged in the course of this case. As we 
expressed earlier the Commission's task is to dispense 
industrial justice which in many instances can only be 
done by ascertaining as many facts as possible from both 
sides, apportioning appropriate weight and placing them 
in the balances to obtain a result. In such cases the 
question of onus is of great moment. 

Finally to give effect to our decision, it is our intention 
to issue an order to operate for a period of six months 
from its date of commencement. The parties will then, of 
course, be free to make further applications to this 
Commission, either for a similar order or for some 
appropriate variation in the light of experience. 

The minutes of the proposed order will now issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR676 of 1986. 

Between the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, Claimant, 
and Robe River Iron Associates, Respondent. 

Order. 
HAVING heard Mr D. Stone (of Counsel) and with him 
Mr R.A. Keegan on behalf of the Claimant and Mr H. 
Dixon (of Counsel) and with him Mr K. Johnson and 
later Mr D. Moss on behalf of the Respondent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders that — 

1. For the conduct of normal operations; that is, 
three shovels operating per shift with the ability to 
use a fourth shovel if required and to cover absences 

which will occur, the shift shall have an 
establishment as follows — 

One Leading Hand. 
Five Qualified Shovel Operators. 

2. The manning prescribed in 1. hereof shall not 
operate so as to preclude the deployment of other 
employees to assist in shovel operations to maintain 
safety standards and operating efficiency. 

3. The provisions of this Order shall not operate 
to the exclusion of Clause 6. — Contract of 
Employment subclause (7) of Industrial Relations 
Agreement No. 10 of 1979. 

4. This Order shall expire at the conclusion of six 
months from the date hereof. 

Dated at Perth this 4th day of March 1987. 

BY THE COMMISSION IN COURT SESSION 
Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 32. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Airlite Cleaning Pty Ltd and Others. 
No. A6 of 1985. 

CONTRACTING CLEANING AWARD 1986. 

Cleaning Employees Contract Cleaning 
Industry 

COMMISSION IN COURT SESSION. 
Mr Senior Commissioner G.G. Halliwell, 

Mr Commissioner G.J. Martin, 
and Commission W.S. Coleman. 

Perth 23rd day of March 1987 

New Award — Wage Rates — Principles — Anomalies 
and Inequities — Award Issued. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: This is the unani- 
mous decision of the Commission in Court Session. 

This is an application for a new award to be known as 
the "Contract Cleaners" Award and which is to replace 
the "Cleaners (General and Window) Contractors" 
Award No. 3 of 1968 as varied consolidated and varied 
(48 WAIG p. 523, a consolidation appearing in 63 WAIG 
p. 308). 

It relates, as recited in Clause 3.—Area and Scope 
to employees . . . employed in the contract 

cleaning industry throughout the State of Western 
Australia 

The application commenced its path through the 
Commission in April 1985 when the applicant requested 
that a conference be held pursuant to section 32 of the 
Act, "to assist the parties in resolving the matters in 
dispute". (Letter from the applicant, dated 9 April 
1985.) 

As a result of conferences so convened by the Commis- 
sion, constituted by Commissioner G.A. Johnson, the 
application was returned to the Chief Commissioner for 
consideration. 

That step was taken because the parties were unable to 
resolve by conciliation the question of the rates of wages 
to be prescribed in the award. 
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The rates in the existing award had been established 
according to the file record by reference to base rates of 
wages applicable in awards in the other states of 
Australia. The application sought to establish "an 
equitable base" by reference to the "total hourly rates" 
prescribed in those awards. 

Thus Commissioner Johnson was of the view that the 
question of rates of wages should be pursued through an 
Anomalies Conference in accordance with the Principles 
enunciated by the Commission in Court Session, in 
General Order matter No. 461 of 1983 and namely 
Principle 6.—Anomalies and Inequities which provides 
in subclause (a): 

6.—Anomalies and Inequities, 
(a) Anomalies 

(i) In the resolution of anomalies, the over- 
riding concept is that the Commission 
must be satisfied that any claim under this 
Principle will not be a vehicle for general 
improvements in pay and conditions and 
that the circumstances warranting the 
improvement are of a special and isolated 
nature. 

(ii) Decisions which are inconsistent with the 
Principles of the Commission applicable at 
the relevant time should not be followed. 

(iii) The doctrines of comparative wage justice 
and maintenance of relativities should not 
be relied upon to establish an anomaly 
because there is nothing rare or special in 
such situations and because resort to these 
concepts would destroy the overriding 
concept of this Principle. 

(iv) The only exception to (iii) is that adjust- 
ment of paid rates awards to establish an 
equitable base may be proceeded as 
anomalies. All such claims should be 
lodged by 31 December 1983. 

(Our emphasis) (63 WAIG p. 2207 at p. 2211.) 

Accordingly the main matters in dispute in the new 
award, the rates of wages, went before an Anomalies 
Conference on the 21st day of March 1986. 

The procedure for such a conference is contained in 
subclause (c) — Procedure of Principle 6.—Anomalies 
and Inequities of the Commission's 1983 Principles and 
pertinently paragraph (iii) of that subclause provides 
that: 

(iii) The broad principles for processing the 
anomaly or inequity raised are: 

(1) If there is complete agreement as to the 
existence of an anomaly or inequity and its 
resolution, and the Chief Industrial Commis- 
sioner is of the opinion that there is a genuine 
anomaly or inequity, the Chief Industrial 
Commissioner will make the appropriate order 
to rectify it. 

(2) If there is no agreement at all, one of two 
situations can arise. Either the Chief Industrial 
Commissioner will hold that there is no 
anomaly or inequity falling within the concept 
of the Conference which would mean an end of 
the matter as far as the Conference is concerned 
or on the other hand the Chief Industrial Com- 
missioner could hold that there was an arguable 
case which would then go to a Commission in 
Court Session for consideration. 

(3) This procedure can be departed from by 
agreement and with the approval of the Chief 
Industrial Commissioner. 

(Our emphasis) (63 WAIG p. 2207 at p. 2212.) 
At the Anomalies Conference it was held by the Chief 

Commissioner that there was no arguable case. 
On the 24th day of June 1986 the applicant requested 

that the application be listed before a Commission in 

Court Session and it was so listed for the 30th day of July 
1986. 

That that occurred was explained to the parties during 
the proceedings in the following direction by the Chief 
Commissioner in response to a verbal request by the 
applicant that the matter of the rates of leading hands be 
sent to a single Commissioner. 

On reflection I see little point in this matter going 
to a single Commissioner only to be referred to a 
Commission in Court Session. It might be quicker 
all around if the union asks by letter that it be 
referred to a Commission in Court Session in the 
first instance. 

(Transcript notes of proceedings p. 4.) 
It would not be expedient for the Commission in 

Court Session to deal with the whole award but we 
must ensure that the section 29A parties are advised 
when it is called on. 

(Transcript notes of proceedings p. 5.) 
Against that explanation the intervener strenuously 

questioned the nature of the matter before us and 
challenged the propriety of the applicant continuing with 
its claim in the face of the finding of the Anomalies 
Conference. 

In support of that proposition it firstly referred us to 
subclause (c) — Procedure of Principle 6.—Anomalies 
and Inequities of the Commission in Court Session 
Principles of July 1986 in General Order matter No. 261 
of 1986 emphasising that part contained in paragraph 
(iii) (2) thereof to the effect that if the Chief 
Commissioner finds that there is no arguable case then 
that "would mean an end to the matter". 

In this matter the intervener submitted, that is a 
proceeding which happened and should happen. 

That view it was argued was reinforced by reference to 
the reasons for decision in that General Order Matter and 
in which it was said inter alia: 

We consider that it would be rare indeed for any 
claim under the new 6 (a) (iv) (an equitable base) to 
proceed beyond the anomalies conference. 
(Our interpolation) (66WAIGp. 1139 atp. 1142.) 

In the intervener's view the no extra claims "Commit- 
ment" which the applicant (amongst others) had given to 
the Commission in accordance with the Principles 
established in General Order matters No. 461 of 1983 and 
261 of 1986 and which reads: 

Please be advised that this union, being aware of 
the principles to be adopted by the Commission in 
the State Wage Case October 1983 hereby under- 
takes that for a period of two years from 6 October 
1983 it will not pursue any extra claims, award or 
overaward except where consistent with those 
principles. 

(63 WAIG p. 2207 at p. 2209.) 
includes a strict observance of an adherence to the pro- 
cedures outlined within those Principles and does not 
permit the pursuit of a claim which within those 
procedures has been found to be' 'not an arguable case". 

We were referred to matter No. 404 of 1984, of the 
25th day of June 1984 and the reasons for decision 
therein by a Full Bench and in which it was said inter alia: 

However, in the view that we take, the Commis- 
sion on this occasion, in the exercise of its dis- 
cretion, was bound to abide by the wage fixing 
principles established by the Commission in Court 
Session in its review of the 1983 National Wage 
Decision (1983) 63 WAIG 2207. Those principles 
require that any claims for improvements in pay and 
conditions other than those based on the Consumer 
Price Index as adopted in that decision or work 
value changes, are in general to be dealt with 
through an Anomalies Conference, and then by the 
Commission in Court Session. The proceeding now 
in question did not involve considerations of 
changes in work value, and the increases sought and 
granted were in excess of those which could be 
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expected to follow from the Consumer Price Index 
as adopted in the National Wage Decision. Con- 
sistent with the principles enunciated by the 
Commission in Court Session, it was inappropriate 
for the Commissioner to have embarked upon the 
claim, and in any event to have awarded increases 
which were beyond those authorised by the 
principles. Whilst jurisdictionally the Commissioner 
may have been empowered to deal with the matter, 
he ought to have exercised his discretion by declin- 
ing to deal with the matter so far as it sought 
increases in wages above the level of those fixed by 
the National Wage Decision, and referred it to an 
Anomalies Conference. His failure to do that in our 
view justifies the Full Bench concluding that his 
discretion miscarried. [See Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia and Electrical Trades Union of Workers 
of Australia (Western Australian Branch), Perth v. 
State Energy Commission of Western Australia 
(1979) 59 WAIG 494; and cf in re Clarkson; exparte 
Australian Telegram and Phonogram Operators' 
Association (1982) 56 ALJR 224.] 
(Our emphasis) (64 WAIG p. 1245 at p. 1246) 

We were also referred to the reasons for decision by a 
Full Bench in matter No. 16 of 1985 of the 29th day of 
March 1985 (65 WAIG p. 772) and the intervener drew 
the conclusion from that matter that: 

It was an appropriate application of discretion 
pursuant to section 26 to be obliged to act in 
accordance with the Principles and an inappropriate 
application of section 26 to go outside the applica- 
tion of the principles and the intent of those 
principles. 

(Transcript notes of proceedings pp. 9 and 10) 
In the next authority referred to us by the intervener, 

matters Nos. 52 and 253 of 1983 and others a 
Commission in Court Session said inter alia on the 6th 
day of March 1984: 

It is important in the processing of claims lodged 
pursuant to the Industrial Arbitration Act 1979 that 
the Commission, however constituted, observes not 
only the principles adopted in October 1983 but the 
basis and spirit and intent upon which such 
principles were established. Under the Act a union 
or an employer may lodge an application which 
could seek to improve, or as the case may be, worsen 
conditions of employment and any such application 
must be dealt with by the Commission in accordance 
with the provisions of the Act, and in particular 
section 26. However, in October 1983 the Commis- 
sion in Court Session laid down a set of principles 
designed to cover the processing of claims during the 
following two years and whilst they remain it is not 
intended to depart from this principles. 
(Ouremphasis) (64WAIGp. 578) 

Against that dicta the intervener submitted that it is 
inappropriate for the present application to be heard as 
an arguable case when in the procedures contained in the 
Principles it has been determined to be a non arguable 
case and to proceed would make a nonsense of the 
Principles, particularly Principle 6 (c). 

In reply to those arguments the applicant firstly 
submitted that there was no jurisdictional bar to the 
Commission proceeding with its application and to the 
contrary there is a jurisdictional imperative that it must 
do so. 

In support of that submission we were referred to the 
decision of the Industrial Appeals Court in matters Nos. 
14 and 15 of 1978 of 30 March 1979 and in which it was 
said inter alia: 

There is nothing, in my opinion, in section 69 of 
the Act which prevents the Commission in a 
particular case, whether sitting alone or in Court 
Session, from having regard to criteria so laid down. 
Such criteria when adopted will be part of the 
equity, good conscience and substantial merits of 

the case. It would on the other hand be wrong for 
the Commission not to have regard to such criteria. 

It would also be wrong for the Commission to 
decline to bring independent judgment to bear upon 
a particular application or to refuse to enter upon 
the enquiry, or to decline to conclude it by the 
exercise of independent judgment, by appealing 
only to the criteria previously stated and refusing to 
consider whether the criteria was appropriate, 
having regard to the facts of the particular case. It is 
this, which as I understand it, the appellant says that 
the Commissioner did in this case and it is necessary 
to examine his reasons to find out whether that is so 
or not. 
(Our emphasis) (59 WAIG p. 494 at p. 496) 

[The ' 'criteria" referred to in that extract from reasons 
for decision were the Commission's Wage Indexation 
Guidelines — "the manner in which wage indexation 
should be introduced in this State" (Commission in 
Court Session — 1st day of July 1975 — 55 WAIG p. 803 
at p. 804).] 

The comments by the Industrial Appeals Court were 
the appellant submitted, equally applicable as a state- 
ment of the law to the present "Principles", as it was in 
the "Guidelines" operating in 1979. 

That being so the Commission must hear the applicant 
on all of the facts, merits and circumstances surrounding 
the present application including the Principles and then 
reach a conclusion. 

The Principles it submitted did not proscribe such a 
procedure and exampled matter No. 722 of 1985 as a 
matter where although it had been held on two occasions 
at an Anomalies Conference that there was "no 
arguable" case it had been referred to a Commission in 
Court Session for hearing and determination. (An 
history of that matter is contained in my minority 
reasons for decision at 66 WAIG p. 1317 et seq.) 

Thus the applicant submitted: 
. . . both the practice of the Commission and the 

wording of the wage fixing principles and procedue 
have allowed a claim to come forward to be argued 
before the Commission in Court Session and dealt 
with on its merits, the idea being that a finding of no 
arguable case presents yet another barrier to an 
applicant who wishes to proceed. That is consistent 
with the idea of placing as many barriers up as 
possible to achieve restraint. 

(Transcript Notes of Proceedings p. 15) 
At that point, the conclusion of the parties' 

preliminary remarks the Commission in Court Session 
adjourned the proceedings to consider those remarks. 

The proceedings were resumed on the 2nd day of 
February 1987 when we announced that having regard 
for the provisions of the Act we would proceed to hear all 
of the parties arguments. 

The submissions by the applicant upon the resumption 
of the hearing of the application on the 2nd day of 
February 1987 can be for convenience referred to under a 
number of headings. 

Firstly — The history of rates of wages in the existing 
award. 

(a) The Government Nexus. 
The existing award "The Cleaners' (General and 

Window) Contractors" Award No. 3 of 1968 was issued 
by the consent of the parties (with the exception of the 
Preference to Unionists clause) on the 10th day of 
September 1968 (48 WAIG p. 523) and was the first 
separate award for contract cleaners and their 
employees. 

It replaced that section of the "Cleaners and 
Caretakers" Award No. 17 of 1948 a "multi industry" 
Award which applied to cleaning contractors in their 
"window cleaning operations" (see 29 WAIG p. 324 at 
pp. 331 and 333). 
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The respondent referred us to matters Nos. 1001 and 
1008 of 1971, applications to vary those two awards in 
1972 and the reasons for decision of the Commission in 
which it determined that the margins in those two awards 
"be increased to accord with the rates and relativities 
established in the aforementioned 'Cleaners and 
Caretakers (Government)' Award" (53 WAIG p. 247 at 
p. 248). 

That decision was based upon the observation that: 
When the "Cleaners and Caretakers (Govern- 

ment)" Award was amended and consolidated on 4 
November 1969, the margins of the relevant classifi- 
cations equated with those prescribed in the 
"Cleaners and Caretakers" Award No. 12 of 1969 
when that award was issued on 7 November 1969. 

(53 WAIG p. 247 at p. 248.) 
That observation may give the impression that the 

private "multi industry" award No. 12 of 1969 (and 
which replaced award No. 17 of 1948) contained margins 
based upon the Government Cleaners Award but such is 
not the case. 

The history of the margins for a male cleaner pre- 
scribed in the respective awards since August 1965 reveals 
that the margin in the Government award was lower than 
that contained in the private industry award until 
February 1967 when they both became $4.40 per week as 
a result of the wage formula then obtaining (47 WAIG 
pp. 75 and 77). That parity was maintained until a 
movement in the Government award in December 1971 
to $10.50 per week (51 WAIGp. 1171) the rate prescribed 
in the application referred to above. 

The respondent explained that the present rate of wage 
for a full-time cleaner under the "Cleaners and 
Caretakers (Government)" Award is: 

1st year of employment $288.40 
2nd year of employment $292.10 
Thereafter $295.90 

whilst under the instant award the rate of wage is $261.50 
and if the 1972 decision was maintained there was a 
"powerful argument" to increase that latter rate. 

Next, in April 1973 in matters Nos. 1337 and 1047 of 
1972, the parties agreed, consistent with the 1972 
decision of the Commission to vary the two private 
cleaning industry awards to maintain for full-time 
workers equality of margins with those prescribed in the 
Government Award (53 WAIG p. 361 at p. 362). 

(b) Attempts to change the nexus. 
The applicant then took us to a decision of the 

Commission in 1975 (55 WAIG p. 70) relating to an 
application to vary the private "multi industry" cleaning 
award to demonstrate that margins payable in the 
industry in other states of Australia were not to be 
considered as relevant as those in other cleaning industry 
awards in this State and that the Commission's pre- 
scribed margin in determination of that application to be 
equivalent to that in the contracting award was just less 
than the sum of the margin and first year supplementary 
payment for a Government cleaner. 

In 1976 the Commission in applications to vary the two 
private industry cleaning awards determined that as a 
result of the 1975 matters "no precise nexus can exist" 
with the margins prescribed in the Government Award 
(56 WAIG p. 334 at p. 335). It did however adjust the 
margins in those two former awards by $4.00 to estabish 
parity of margins with the Government award thus 
removing what it considered to be "unfair discrepancy" 
(55 WAIG p. 334 at p. 334). 

The next decision to which we were referred was that in 
matter No. 427 of 1976, an application to vary the instant 
"contracting" award in respect to equal pay and some 
conditions of employment. The relevance of that 
decision in the applicant's submission was that part of 
the Commission's reasons for decision which stated that 
in its view it was appropriate to align conditions of 
employment in this award with those contained in the 

private "multi industry" cleaning award (57 WAIG p. 
645 at p. 646) thus moving away from a comparison with 
the Government award. 

We were next referred to the reasons for decision of 
the Commission in matter No. 205 of 1978, an applica- 
tion to increase the rates of wages under the award to the 
level of those contained in the "Hospital Workers 
Cleaning Contractors (Private Hospitals)" Award. 

The reasons for that application are detailed in those 
reasons for decision and need not be repeated in these 
reasons for decision. Pertinently the application sought 
to change "the nexus" which this award then held with 
"the "private multi industry" cleaning award but the 
Commission refused to do so on the ground that: 

The Commission has consistently held that where 
there is a major disputed alteration sought the basis 
upon which either the parties or the Commission 
originally erected the award should be followed. 

(59 WAIG p. 248 at p. 249.) 
The applicant submitted that in the present 

proceedings it was seeking a new award and that 
"principle" did not apply. 

To that point the applicant submitted it was clearly 
established that the margins in the instant award owed 
their origin to those prescribed in the Government award 
and any comments or beliefs from time to time to the 
contrary were misinformed. 

In 1980 the applicant in matter No. 532 of 1980 again 
sought to vary the rates of wages in the instant award, 
this time by reference to an examination of wage rates 
payable to contract cleaners elsewhere in Australia — the 
proper yardstick, the applicant said (see 60 WAIG p. 
2503). 

The Commission refused that application and 
awarded the same increase as had been applied to the 
"parent award" "the private 'multi industry' cleaning" 
award — (60 WAIG p. 2503 at p. 2504). 

(c) The nexus with Eastern States Awards. 
In 1982 the parties, in determining application No. 882 

of 1981 by consent, established their own basis of wage 
fixation for this award. 

The applicant referred us to the transcript notes of the 
proceedings before the Commission to give effect to that 
consent on the 30th day of April 1982 and which contains 
the following comments made on behalf of the 
respondent employers: 

The wage increases that have been agreed on 
reflect rates paid for cleaners in the Eastern States. 
They also have regard for economic factors and 
general community wage increases. 

(Transcript Notes of Proceedings p. 39.) 
That nexus the applicant submitted was accepted by 

the Commission in Court Session in the matter of the 
variation of the award to provide for a 38 ordinary hours 
working week in 1985 (see 65 WAIG p. 1676). 

Against that background the applicant emphasised the 
clearly re-stated principle in that latter case namely: 

We re-emphasise that employees in this State 
should be treated no less favourably than the 
majority of their counter parts elsewhere in the 
nation. By the same token they should not be treated 
more favourably (64 WAIG p. 1319). 

(65 WAIG p. 1676.) 
was the basis upon which the present application was 
based and in analysing the rates of wages payable to 
employees for cleaning contractors in those other states a 
detailed examination was called for, and that had not 
been done before. 

In other words never "has there been exhaustive 
information placed before the Commission on the 
position in each of the other states and that has 
consequently meant the Commission has never been in a 
position to completely and properly evaluate the position 
in the other states and the extent to which it ought to 
apply here" (Transcript notes of proceedings p. 44). 
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Secondly — The rates of wages in the Eastern States 
Awards. 

The applicant then proceeded to provide us with the 
detail of what it is that applies to cleaners in the other 
states in order to ensure that cleaners in this state are 
fairly treated with comparable cleaners in those other 
states. 

Exhibit "E" entered by the applicant is a copy of each 
of the awards operating in the contract cleaning industry 
in all states and territories and decisions thereon prefaced 
by a convenient summary of those awards compared 
with the award in this state. 

In the application before us the matter of disagreement 
between the parties or rates of wages is the rate of wage 
for full-time and part-time employees. 

That latter area of disagreement is of major 
significance because it is common ground between the 
parties that circa 90 per cent of the employees employed 
subject to the instant award are part time or casual 
employees (see 65 WAIG p. 1676 at p. 1679). 

The parties are not in disagreement upon the rate of 
wage for casual employees, which is a loading of 20 per 
cent on the full-time rate and no participation in benefits 
under the award such as annual leave and the like. 

Clause 26.—Part-Time Employees provides that: 
26.—Part-Time Employees. 

(1) Notwithstanding anything contained in this 
award, employees may be regularly employed to 
work less hours per week than are prescribed in 
Clause 6.—Hours of this award and such employees 
shall be remunerated at a weekly rate pro rate to the 
rate prescribed for the class of work on which they 
are engaged in the propoertion which their hours of 
work bear to the hours fixed by Clause 6.—Hours 
thereof for their class of work. 

(63 WAIG p. 308 at p. 315) 
(2) When an employee is employed under the 

provisions of this clause, he shall receive payment 
for wages, for annual leave, for holidays and for 
sick leave on a pro rata basis in the same proportion 
as the number of hours regularly worked each week 
bears to 38 hours. 
(Our emphasis) (65 WAIG p. 1682 at p. 1684) 

The existing weekly rate for the calling of "Cleaner" 
in the award is $261.50 and thus the hourly rate of wage 
for a part-time employee is 

$261.50 or $6.88 
38 

The comparative position as submitted by the 
applicant of "full time" and "part time" rates of wages 
is as follows from Exhibits "A" and "B" constructed 
for the 1986 proceedings. 

Weekly Fulltime Rates: as at 21 March 1986. 
State Rates 
New South Wales $262.80 
Victoria $261.80 
Queensland $256.70 
Western Australia $255.60 
South Australia $254.90 
Northern Territory $256.10 
Tasmania $254.60 
Australian Capital Territory $258.30 
Average (excluding WA) $257.90 
Difference $ 2.30 

(Exhibit A) 

Hourly rate for part-time workers: as at 21 March 1986. 
State Hourly Rate for 

Part-Time Workers 

Hourly Rate for 
Part-Time Workers 

Average hourly rate of all states excluding WA = $7.70 
i.e. WA 14.41 per cent behind the average. 

(Exhibit B) 

That comparison indicates that the full-time 
employees' rate of wage in this state as at the date of 
Exhibit A namely 21 March 1986 is not really out of line 
with their counterparts in other parts of Australia, albeit 
not as well placed as they were when the parties erected 
the present rates of wages in 1982 as applicant's Exhibit 
"J" reproduced hereunder shows: 

WA: 30 April 1982 62 WAIG 886. 
Fielding C. granted a phased in 130.00 increase in the 

base rate on grounds of movements in rates in ES 
awards. Application by consent. 

$15.00 increase Operative date 30 April 1982 + further 
$15.00 increase — Operative date 1 July 1982. 

State Rate as at 19/07/82 
Per week 

NSW $207.40 
VIC $212.90 
QLD $212.50 
WA $221.00 
SA $207.00 
NT $184.20 
TAS $204.50 
ACT ' $209.70 

(Exhibit J) 
(The average excluding Western Australia was $205.50.) 

(Our emphasis) 
However there is a marked difference between the 

hourly rate of wage for part-time cleaners in this State 
compared with their counterparts in other states as 
Exhibit "B" reproduced above discloses and this results 
from the fact that in five of the other states and/or 
territories, in addition to receiving all benefits of the 
award on a pro rata basis, part-time cleaners also receive 
a loading on the ordinary hourly rate of wage. 

In New South Wales that loading is 15 per cent on the 
full-time rate for afternoon shift. 

In Victoria, the Northern Territory and the Australian 
Capital Territory that loading is 15 per cent on the full- 
time rate and in Tasmania 10 per cent on the full time rate 
(Exhibit E). 

That situation the applicant identifies as the basic 
anomaly in that the rate of wage for part-time cleaners in 
this state being only pro rata of the rate of wage for a full- 
time cleaner is not comparable to the rate of wage for a 
part-time cleaner in most other states and whose "sub- 
stantive rate of wage" is something more than a direct 
proportion of the rate of wage for a full-time cleaner. 

The proper comparison in the applicant's submission 
is a true like with like comparison, namely the actual rate 
of wage received by part-time cleaners in other states 
(discounting the shift loading from the New South Wales 
rate of wage) and the fact that those latter rates of wages 
are comprised of loadings on the full-time rate does no 
violence to that situation. 

Thus the claim that the rate of wage for a part-time 
cleaner be based upon the average of the part-time rates 
in the other states being their substantive rates ought to 
succeed said the applicant (Transcript Notes of 
Proceedings p. 54). 

Thirdly — Some observations on the Eastern States 
Awards. 

In considering the detail analysis of the awards 
operating in each of the other states provided by the 
applicant the following observations need to be made in 
our view to achieve a uniform comparative oversight of 
the rates of wages in those states for part-time cleaners. 
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In the case of New South Wales the divisor of 36 hours 
should be replaced by a divisor of 38 hours. 

As the allowances for work in the evenings in other 
states (excluding Queensland) are not included in the 
ordinary weekly rate of wage the Day Shift weekly rate of 
wage should become the base rate in lieu of the afternoon 
shift weekly rates of wage (there being two). The hourly 
rate for a part-time cleaner would then become 

S255.80 + 15 per cent or $7.74 
38 

in lieu of $9.31 as shown on applicant's Exhibit "A". 
In the Queensland award there are two abnormalities 

to be considered vis a vis the other states. Firstly it 
appears that a 40 hour ordinary working week is still in 
place and that is how the rate per hour has been 
calculated in the applicant's exhibits. 

Secondly similar to New South Wales the compensa- 
tion for "Night, Intermediate and Twice-a-day 
Cleaners" is expressed in a weekly wage. 

If for uniformity of comparison a divisor of 38 hours is 
used and applied to the weekly rate of wage for a "day 
Cleaner" the hourly rate for a part-time cleaner becomes 

$256.70 + 19 per cent 
38 

= $8.00 per hour in lieu of $7.75 in the applicant's 
exhibit. 

The South Australian award still contains a 40 hour 
week and its re-calculation on the basis of a uniform 
comparison becomes 

$254.90 
38 

or $6.70 in lieu of $6.37 in the exhibits. 
The average hourly rates of all states excluding WA 

then becomes $7.55 in lieu of $7.70. 
The variation is negligible. 
The simplified pattern which further emerges from the 

awards analysis is three fold. 
First in New South Wales, Victoria, the Australian 

Capital Territory, the Northern Territory and Tasmania 
the rates of wages for part-time cleaners, however, 
expressed are loaded by 15 per cent in all cases except in 
the case of Tasmania where it is 10 per cent. 

Additionally, again however expressed, there is 
compensation for work in the evenings and early 
mornings and such employees are accorded the benefits 
of general conditions such as annual leave and sick leave. 

Secondly in Queensland the rates of wages for part- 
time cleaners (Casuals) are loaded by 19 per cent, there is 
compensation for evening and early morning work but 
those employees do not enjoy the general conditions such 
as annual leave. 

Thirdly in South Australia and Western Australia the 
rate of wage for part-time cleaners is not loaded, there is 
compensation for evening and early morning work and 
they receive the general conditions of the award for 
annual leave, sick leave and the like. 

If we further examine the Eastern States Awards as 
contained in applicant's Exhibit "E" we note that with 
the exception of the award in Victoria, they were issued 
prior to the parties agreed basis of wage fixation in April 
1982. 

Our research reveals that the award operative in 
Victoria from the 11th day of March 1982 — "The 
Cleaners Award" No. 1 of 1982 — covered full-time and 
casual employees employed by cleaning contractors and 
by employers in or about any building. 

A casual employee was defined as "one who is not 
specifically engaged as a full-time employee and who 
works less than 40 hours per week". 

The rate of wage for a casual employee was calculated: 
by dividing the appropriate weekly rate for a full- 

time adult or full-time junior employee by 40 and 
adding 15 per cent. 

In addition such employees received allowances for 
early morning — afternoon — night broken work, and 
enjoyed annual leave, sick leave and the like. 

An examination of those awards indicates that the 
particular methods as summarised by us for determining 
the rates of wages and conditions of employment for 
part-time employees subject to these awards has not 
changed since April 1982 and the question becomes 
should the Commission in Court Session now as a matter 
of merit and in accordance with the Principles endorse an 
increase in the rate of wages for these employees by 
reference to a method of comparison different from that 
adopted by the parties in 1982? 

The applicant as recorded earlier in these reasons for 
decision argues in the affirmative, on the grounds that 
* As this is an application for a new award it is not 

restrained, as could be the case in the matter of an 
application to vary an award, to the basis upon 
which the rates of wages were erected. 

* The rates of wages in this State being so low by 
comparison with those in the awards of the majority 
of the other States warrants the intervention of the 
Commission to ensure that justice is done for the 
employees and an equitable base established. 

* Regard must be had in making that comparison to 
the substantive or actual rates paid in the other 
states and not by reference only to "base rates". 

Additionally the applicant submitted that there are a 
number of respondents in Western Australia which are 
"national" in character and which create an interstate 
anomaly or inequity when regard is had to the lesser rates 
of wages they pay to employees in Western Australia vis a 
vis the rates of wages they pay to their employees in other 
states for identical work. 

Fourthly — Other "relevant" comparisons. 
As a reinforcement of its arguments the applicant drew 

attention to the situation which exists in hospitals as a 
result of matter No. 16 of 1977 before the Industrial 
Appeal Court on 29 November 1977 (57 WAIG p. 1679) 
and whereby cleaners in Government Hospitals are paid 
in accordance with the "Hospital Workers (Govern- 
ment)" Award No. 21 of 1966 (including cleaners 
employed by a contractor in one such hospital) and 
cleaners in private hospitals and employed by cleaning 
contractors are paid in accordance with the Hospital 
Workers (Cleaning Contractors — Private Hospitals) 
Award No. 2 of 1977 and which award has similar levels 
of rates of wages as the Government Hospitals award 
and higher than those prescribed in the instant award. 

If, the applicant submitted, the nexus between the 
instant award and the Government Cleaning Award had 
been maintained the rate of wage for a part-time cleaner 
would be $7.61 per hour, just less than the applicant's 
claimed rate of $7.70 — the average of the rates in the 
Eastern States (Exhibit A). 

Another anomalous situation existed the applicant 
explained in the area of cleaning work in government 
schools. 

Some schools were serviced by cleaners employed by 
the Education Department subject to the Government 
Cleaners' Award and others by cleaning contractors 
subject to the instant award. In the former case some 
3500 cleaners are employed and paid in accordance with 
the Government Award. Exhibit G was entered by the 
applicant and records those cleaning contractors holding 
contracts for government school cleaning. The incidence 
of those contracts was said by the applicant to be 
significant. 

But as between the two classes of employees there was 
a difference in rates of wages, according the contractors 
an unfair competitive advantage over "government day 
labour" and creating an unfair distinction between 
employees doing the same work. Exhibit H — a report on 
School Cleaning Costs was entered to underline that 
situation. 
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Fifthly — The Commission's precedents and practices. 
The applicant next dealt with the manner in which the 

Commission has dealt with wage rates, historical nexus, 
the relevance of interstate comparisons and employees 
performing the same work in the government and private 
sectors in the life of the "Guidelines" and the Principles 
by an analysis of selected reasons for decisions. 

Those matters are contained in Exhibit I and are 
matter Nos. — 

715 of 1981: 62 WAIG p. 132 at p. 134 
2 of 1980: 61 WAIG p. 846 at pp. 870 and 871 
1164 of 1982: 63 WAIG p. 846 at pp. 847, 848 and 

849 
C498 of 1983: 64 WAIG p. 1338 at p. 1339 
CR541 of 1980: 61 WAIG p. 408 
150 of 1981: 61 WAIG p. 1055 at pp. 1057 and 1058 
884 of 1983:65 WAIG p. 454 
903 and 904 of 1983: 64 WAIG pp. 1790 at 1791 
A17 of 1981: 62 WAIG p. 2732 at p. 2734 
353 of 1983: 63 WAIG p. 1539 at p. 1540 
364 of 1985: 65 WAIG pp. 1434 and 1435 
470 of 1982: 64 WAIG p. 1319 
484 of 1982: 64 WAIG p. 1575 
722 of 1985: 66 WAIG p. 1317 at p. 1320 
A23 of 1985: 66 WAIG p. 863 at p. 864 
627 of 1985: 66 WAIG p. 1589 at pp. 1590 and 1591 

The applicant drew the conclusions from those reasons 
for decision that: 
* Whatever the reasons for the loaded part-time 

employees rate in the other states it is part of the 
total rates of wages and acceptable in comparative 
terms to the Commission. 

* The Commission has endorsed the argument that if 
in the past wage rates have been fixed on the basis of 
those applicable in other states but not everything 
attaching thereto has been taken into account it is 
permissible in ensuring that employees in this state 
are fairly treated compared with employees else- 
where in Australia to depart from any mathematical 
formula which may have been adopted in the past. 

* There is support for the argument that if we 
conclude that when the parties established the rates 
of wages for part-time cleaners in April 1982 they 
did not or chose not to take into account the actual 
rates of wages for part-time cleaners in the other 
states, but merely used the full-time rates to obtain 
an hourly rate, we are not precluded from now 
taking into account a more particularised analysis of 
those rates and redressing the situation. 

Sixthly — The parties agreement of April 1982. 
Another major observation of the applicant was 

directed toward the details of the agreement made 
between the parties in April 1982 as disclosed by the 
transcript notes of proceedings before the Commission 
(Exhibit "D") and wherein the applicant explained that 
in the future there would be wage negotiations "held 
twice a year in January/February of each year and in 
June/July of each year". 

The respondents confirmed that by saying "The 
Union has given an assurance that in future there will be 
orderly wage increases. They will take place at six 
monthly intervals. That is going a good deal of the way 
towards avoiding the problems in respect of retrospective 
payments which have occurred with this award in the 
past" (Transcript Notes of Proceedings in matters Nos. 
673 and 882 of 1981 of 30 April 1982 p. 2). 

In these proceedings the applicant told us that such 
reviews had not taken place. 

In its view the construction to be placed on the 
applicant's intention in 1982 was that the award variation 
then ratified was not a final settlement, it being beyond 
contemplation that the applicant would have, to use the 
applicant's words to us "sold the part-time cleaners — 
they being some 94, at least per cent of the industry — 

down the drain in comparison with their counterparts 
elsewhere in Australia" (Transcript Notes of 
Proceedings p. 78). 

Seventhly — "The Principles". 
Turning finally to the specifics of the Principles the 

applicant submitted that having regard to Principle 6.— 
Anomalies and Inequities, this was an exceptional case 
with no implications for a "flow on" to any other 
awards, it was a case brought in accordance with the 
Principles to establish an equitable base as a once only 
matter, the classes of work being compared in this state 
and other states are truly like with like, factors such as 
the national operation of some respondents and the 
unfair competition between government day labour and 
contractors presently existing are significant in the 
present inequitable situation and the increases being 
sought are justified on their merits. 

The Intervener. 
The intervener in reaffirming its opposition to the 

matter of disagreement before us repeated and expanded 
upon the views given to us in the first proceedings on the 
application and intent of the Principles. 

On the question of whether or not the merit of that 
matter of disagreement fitted the Principles the inter- 
vener submitted that it did not in that 
* The increase sought in the rate of wage for part-time 

cleaners was significant in quantum and the 
economic cost would not be negligible. 

* The granting of the claim to load the rate of wage 
for paid time cleaners would lead to a flow on in 
other awards in this State by creating a precedent 
and will be a vehicle for general improvements in 
pay, contrary to Principle 6 (a) (i). 

* The basis on which the claim was grounded was 
comparative wage justice contrary to Principle 6 (a) 
(0. 

* There had been no demonstration at all that the 
classes of work being compared are truly like with 
like contrary to Principle 6 (b) (2). 

Upon the merit of the applicant's case the intervener 
submitted that a loaded rate of wage for part-time 
cleaners had been in existence since 1965 in New South 
Wales and in which case the reasons therefor (Vol 65 
NSW AR p. 268) were inconsistent with the nature of the 
industry and its manning structure viewed in light of the 
1980's. 

Additionally the intervener submitted, the rate of 
wage for part-time cleaners in this state had been struck 
in 1982 against the background of a long standing loaded 
rate of wage for those employees in the other states and 
nothing had changed which suggested that there should 
now be a change in this state. 

We were referred to matters Nos. 659 of 1983 — 64 
WAIG p. 724 at p. 726 and 722 of 1985 — 64 WAIG p. 
1317. 

The Respondents. 
The respondents in their submissions in opposition to 

the claims to increase the rate of wages for full-time and 
part-time cleaners contended that the basis of wage 
fixation adopted by the parties in 1982 should continue 
to bind the parties and the Commission for the future. 

They analysed in detail the rate of wages in the Eastern 
States for full-time employees at the time of the April 
1982 variation in this State and what transpired there- 
after to the end that by subsequent variations in the rates 
of wages in the other states the rate of wage in this State 
as shown in Exhibit J did not enjoy its 1982 supremacy 
for yery long, and viewed in the light of Exhibit B — the 
position as at the date of commencement of these 
proceedings the rate in this State was not so disparate as 
to justify variation. 
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As to the rate of wages for part-time cleaners we were 
urged to have significant regard for what the parties have 
done themselves in the past and in this case not change 
the 1982 agreed basis of fixation. 

The claim, on merit, the respondents submitted for the 
establishment of a loaded rate for part-time cleaners 
should not be tested solely on the basis of the existence of 
such in other states, however described or structured, but 
on the test of whether such a loaded rate was necessary or 
justified. 

With the employees subject to the instant award being 
approximately 80 pre cent part-time and 20 per cent 
casuals it would be it was submitted inappropriate to try 
to restructure the employment pattern in this industry in 
this state without identifying whether or not such was 
needed, vis a vis the 1965 case in New South Wales. 

We were reminded that for many employees in this 
industry their work as part-time cleaners was a second 
job for supplementary income and any rates of wages 
which were prohibitively loaded would act contrary to 
the interests of those employees and their employers. 

By reference to various awards in New South Wales 
the respondents submitted that it was not unusual to find 
loaded rates for part-time workers in that state, whereas 
in this State such was the exception rather than the rule. 

As we have done earlier in these reasons for decision 
the respondents analysed the cleaning awards in other 
states to show that the loaded part-time rate of wage in 
those states predated the parties' April 1982 basis of 
wage fixation for such employees. 

As to the Principles the respondents repeated many of 
the submissions made by the intervener and endorsed all 
of its submissions. 

In summary they concluded that the claims should not 
be allowed as they are contrary to the Principles and the 
method by which the rates of wages in this State have 
been established as the average of the base rates of wages 
in the other states is appropriate and should continue. 

The Applicant Again. 
In reply the applicant took issue with the intervener's 

criticism of the lack of demonstration of the work of 
cleaners in this state being truly like with like as to all 
relevant matters saying that it would be a "massive time 
wasting exercise" it being impossible to suggest that a 
cleaner in this State and elsewhere in Australia are not in 
any sense identical. 

It also took issue with the suggestion that it was in 
some way or another seeking to rectify an omission or 
error on its part when concluding the April 1982 agree- 
ment upon the method of wage fixation. 

Without necessarily conceding that such was the case it 
submitted that the task of the Commission was to fix 
what is a fair rate for employees and employers in an 
industry and not correct actions or errors made by parties 
in strategies. 

As to the intervener's and the respondents' opposition 
to the creation of a new "principle" prescribing a 
loading for part-time employees the applicant re-iterated 
its basic objective which was not to create a part-time 
loading for part-time cleaners but a substantive hourly 
rate of wage based upon what is actually paid to the same 
class of employee in the same industry elsewhere in 
Australia. 

The fact, it submitted that the Hospitality Industry 
awards in this state contain a loading for their part-time 
employees (including cleaners) was probably due to the 
existence of such a provision in like awards in other parts 
of Australia, not a situation different from that which 
the applicant sought in these proceedings. 

The Determination. 
We have dealt with the submissions and material 

presented to us by the parties at some length because of 
the number of substantial issues raised and to provide a 

complete foundation for our consideration of the 
matters of disagreement between the parties. 

Like the intervener asked of us during the proceedings 
what is the matter before us? 

The answer to that question in simple terms is a claim 
for a new award for employees and employers in the 
Contract Cleaning Industry. The parties agree upon the 
vast majority of the content of that document except for 
the rates of wages to be prescribed therein and wish it to 
be authorised and issued by the Commission to replace 
the existing award for that industry. 

The next question which arises is why does that matter 
then come before a Commission in Court Session? 

The answer to that question from the record is equally 
simple and straight forward from the history of the 
matter as set out in the opening pages of these reasons for 
decision. In brief the question of rates of wages was 
considered by the original Commissioner to whom the 
matter was allocated in 1985 to be a matter of process via 
Principle 6.—Anomalies and Inequities of the 
Commission in Court Session's Principles established by 
General Order matter No. 461 of 1983 (63 WAIG p. 2207 
at p. 2211). 

That process was fulfilled in March 1986 at an 
Anomalies Conference constituted in accordance with 
the Principles and it was found that there was no 
arguable case for a variation of the rates of wages as 
sought by the applicant. 

The discussion at that conference appears to have 
related primarily to rates of wages for full-time and part- 
time employees with no worthwhile discussion on rates 
for leading hands and casual workers. 

In May 1986 the applicant requested that the applica- 
tion be returned to the Commission constituted by a 
Commissioner sitting alone for the purpose of resolving 
the rates for leading hands. 

As recorded earlier in the recitation of the history of 
the background of the matter in these reasons of 
decision, the application was referred to a Commission in 
Court Session as a matter of expedition to obviate the 
situation of it going to a single Commissioner and being 
referred back again to a Commission in Court Session. 

That presupposes we can only assume that there may 
arise in a consideration of the rates for leading hands and 
casual employees and the conditions of the new award by 
a single Commissioner, considerations under the 
Principles. 

However the clearly identified issues which the 
applicant pursued before us are as explained by the 
applicant in the following terms: 

Firstly, the claim that is before the Commission in 
the form of the schedule seeks to establish, under 
the heading of adult employees, three classifications 
of worker. The first is the full-time employee, and 
what we have sought there is a weekly rate based on 
the average of the other states. We then sought a 
part-time employee, which would be expressed not 
as a weekly rate but as an hourly rate in a similar way 
to that which occurred in New South Wales and 
Victoria. So it is an hourly rate which is a 
substantive rate derived from the other states, and 
the casual employee is to have the 20 per cent 
loading to be applied in lieu of the leave to the rate 
for part-time workers. 

(Transcript notes of proceedings p. 122) 
That declaration of purpose by the applicant led to the 

"preliminary" objections and arguments of the parties 
in 1986 and our decision to hear all of their material. 

Those preliminary arguments raise some fine points, 
namely the applicant's views that the Principles and the 
procedures thereunder for dealing with particular claims 
and pertinently an Anomalies Conference do not con- 
clusively bar an applicant from pursuing its claims before 
the Commission by way of hearing and determination. In 
so saying the applicant acknowledges that a claim may 
well fail in such a proceeding if it does not meet the 
criteria of the Principles. 
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The respondents' view was that the procedures estab- 
lished under the Principles and for an Anomalies 
Conference, it being the case in point in those pro- 
ceedings, were conclusive and did prohibit any further 
access to the Commission on the same subject matter. 

Thus when the Chief Commissioner held under 
Principle 6 as he did on the question of rates of wages for 
full-time and part-time employees subject to the instant 
award that there is no anomaly (an equitable base) or 
inequity it means an end of the matter. 

That the Chief Commissioner did not send that subject 
matter to a Commission in Court Session as an 
"arguable case" re-inforces the finality of the matter. 

We now turn to the matters which were argued before 
us, namely the rates of wages for full-time employees and 
part-time employees under the awards. 

For both of these classes of employees the applicant 
seeks the establishment of an "equitable base". 

In considering the arguments and material presented 
to us by the parties we are aware of the views of the 
Commission in Court Session in General Order matter 
No. 261 of 1986 when it said of this subjact. 

We are prepared to accept that notion. However, 
a number of things need to be said. First, the 
establishment of an equitable base means nothing 
more in this jurisdiction than the restoration of a 
pre-existing relationship where a firm and 
recognised nexus existed to enable the indexation of 
wage rates to be applied fairly. It does not provide 
the opportunity for a union to argue for a better 
base or to re-argue a lost case or to argue for 
something which it omitted to cover when the base 
was first established. Secondly, it was the view of the 
Commission in Court Session in October 1983 
that — 

. . . although it is unlikely that there is any 
award in which an equitable base has not by 
now been established, the opportunity to bring 
a claim forward for that purpose should be kept 
open until 31 December 1983. 

(63 WAIG p. 2210) 
Earlier that year the Commission in Court Session 

opined that — 
. . . there may be a few industries in which 

adjustments are yet to be made to bring 
employees here into line with their 
counterparts. 

(63 WAIG p. 259) 
so it must be clear by now that 31 December 1983 
was seen as a reasonable deadline for the remaining 
claims to be lodged. 

For a union at this date to be seriously suggesting 
that an equitable base is yet to be fixed in an award is 
either an acknowledgement by the union of a serious 
failure to service its membership or the discovery of 
some extraordinary thing which could meet the 
"rare circumstances" mentioned in the Federal 
decision. We consider that it would be rare indeed 
for any claim under the new 6 (a) (iv) to proceed 
beyond the anomalies conference. 
[My emphasis] [66 WAIG pi 139 at pi42]. 

In the analysis of what was said to the Commission by 
the parties when the existing rates or wages were set by 
the parties we do not discern anything to support the 
applicant's contention that the adjustment so effected 
was of an interim nature. 

The parties were to embark upon regular reviews of the 
rates for reasons of an orderly process and there was no 
expression of liberty to apply or a reservation of rights on 
any particular rate of wage or class of employee. 

The parties had some two sets of such reviews before 
the October 1983 Principles but did not or if they did 
effected now changes there from — we do not know. 

The assertions by the applicant to the contrary some 
three years later we consider to be the sorts of reasons 
referred to in the reasons for decision just quoted and 

labelled as unacceptable to the Commission despite the 
applicant's rhetoric. 

Turning now to the rate of wage for a full time 
employee, if the applicant's Exhibit "B" is analysed and 
the "Weekly Full Time" rate for New South Wales 
shown therein is deflated in the interests of uniformity 
(as discussed earlier in these reasons for decision) to 
exclude allowances for evening and early morning work 
to the day shift rate of $255.80 [Exhibit E] the average 
weekly full time rate in Exhibit "B" becomes $256.90 
and the rate therein for this state of $255.60 cannot be 
said to be out of line with the other states nor can it be 
said that the base established by the parties in 1982 with 
the application of indexation has proven to be an 
equitable base. 

As to the hourly rate of wage for the part time 
employee it is clear from the material before us and 
which we have subjected to close scrutiny earlier in these 
reasons for decision that the parties in 1982 adopted the 
previous practice of deriving that rate by dividing the 
weekly rate by the number of ordinary hours of work 
prescribed for a full time employee despite the clearly 
discernible existence in all of the awards in the other 
states of an additional allowance or loading for such 
employees, an allowance or loading of long standing in 
some cases. 

That the applicant became aware of such allowances 
or loading or the constitutent parts of rates specified 
solely as hourly rates circa three years later does not in 
our view constitute the ' 'discovery of some extra 
ordinary thing" which would meet the "rare 
circumstances" referred to in the 1986 Commission in 
Court Session reasons for decision on an "equitable 
base" and referred to above. 

Further we agree with the respondent's submissions 
that it is just not a matter of following the prescriptions 
of awards in other states perse on a subject such as this as 
the treatment of the subject depends upon the practices 
in those other states. 
As has been remarked the "loaded" rate for part time 
cleaners in New South Wales has a history of long 
standing and reflects the general treatment accorded to 
part time employees in that state. Similar considerations 
may or may not exist in other states, but that topic was 
not covered before us. 

Be that as it may in this State part time employees in 
the generality are accorded all of the benefits to which a 
full time employee is entitled under awards according to 
the proportion which their regular hours of work bears to 
a full time employee's ordinary weekly hours of work. 

That treatment is to be contrasted with that applied to 
casual employees who are not so entitled to all of the 
award benefits being excluded in the generality from the 
provisions of awards relating to annual leave, holidays 
and sick leave. 

In lieu thereof such employees receive an allowance or 
loading of 20 per cent. 

That allowance or loading has been assessed having 
regard to those considerations [see 42 WAIG p95]. 

To allow the applicant's claim on the basis of 
comparisons with rates of wages which include or have 
added to them an allowance or loading of circa 15 per 
cent and additionally accord to the recipients of such 
rates of wage all of the benefits to which a full time 
employee is entitled under an award would be contrary to 
the practice in this award and to awards generally in this 
state and reduce the difference between that rate and the 
casual allowance or loading rendering it almost 
meaningless and logically in need of variation upwards. 

Such a situation in our view would have wider and 
more drastic repercussions than to this award alone thus 
contravening the Principles. 

For all of those reasons we will not allow the claims to 
increase the existing rates of wages for full time or part 
time employees subject to this award. 
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The minutes of the proposed new award and which we 
understand to be in the form of the schedule last 
submitted by the applicant with the necessary variations 
to reflect our decision on the rates of wages will be settled 
by Mr Commissioner Martin at a time to be arranged 
with him by the parties. 

Mr J.A. McGinty on behalf of the applicant. 
Mrs P.E. Bentley on behalf of the respondents. 
Mr B.P. McCarthy on behalf of the Confederation of 

Western Australian Industry (Incorporating) 
(Intervening). 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1242 of 1986. 

Between Royal Australian Nursing Federation Industrial 
Union of Workers, Perth, Applicant, and Ngal-A 
Mothercraft Home and Training Centre 
(Incorporated), Respondent. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
applicant and Mrs P.E. Bentley on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders: 

That the "Mothercraft Home and Training 
Centre Nurses' " Award No. 15 of 1965 as varied, be 
further varied in accordance with the following 
schedule and that such variation shall have effect on 
and from the dates specified therein. 

Dated at Perth this 21st day of May 1987. 

Column A Column B Column 
Operative first pay period 
commencing on or after 
1.1.1987 10.3.1987 1.5.1987 

Per week 
(d) Charge Nurse — or Clinical Instructor: 

First year of experience $420.10 $430.10 $450.10 
Second year of experience $430.70 $440.70 $461.20 
Third year of experience $440.80 $450.80 $471.80 
Fourth year of experience $452.40 $462.40 $484.00 
Thereafter $462.50 $472.50 $494.60 

In addition to the rates for Charge Nurse a Training School 
Allowance of $6.30 per week shall be paid. 

(e) Nurse Educator or Supervisory Nurse: 
First year of experience $480.00 $490.00 $512.80 
Second year of experience $492.60 $502.60 $526.00 
Therafter $505.80 $515.80 $539.90 

(0 Assistant Director of Nursing $505.80 $515.80 $539.90 
(g) Senior Nurse Educator 

First year $539.70 $549.70 $575.40 
Second year $551.00 $561.00 $587.30 
Thereafter $565.80 $575.80 $602.80 

(h) Director of Nursing $658.20 $668.20 $699.60 
(2) Clause 23—Special Allowances: Delete this clause 

and insert in lieu 
23—Special Allowances. 

In addition to the wages prescribed in this award 
special allowances as set out in this clause shall be 
paid to: 

(1) A nurse holding a post graduate diploma 
obtained from a recognised College of Nursing, 
University or College of Advanced Education and 
required in her employment: 

Column A Column B Column C 
(a) Six months study $37.00 — $17.30 
(b) Twelve months study $28.50 — $29.00 

(2) A nurse holding a post basic certificate 
endorsed by the Nurses Board of Western Australia 
and required in her employment: 

(a) Six months study $ 9.50 — $ 9.60 
(b) Twelve months study $13.20 — $13.50 

By the Commission in Court Session. 

G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
(1) Clause 22—Wages: Delete this clause and insert in 

lieu 
22—Wages 

(1) Wages shall be paid at least twice per calendar 
month or fortnightly, at the option of the employer, 
provided that by agreement between the employer 
and the union, wages may in any particular case be 
paid once per calendar month. 

Column A Column B Column 
Operative first pay period 
commencing on or after 
1.1.1987 10.3.1987 1.5.1987 

Per week 
(2) 

(a) Trainee 
First year $210.90 $220.90 
Second year $232.20 $242.20 

(b) Registered Mothercraft Nurse: 
First year of experience $301.80 $311.80 
Second year of experience $308.50 $318.50 
Third year of experience $318.50 $328.50 
Fourth year of experience $328.70 $338.70 
Thereafter $338.50 $348.50 

(c) Registered General Nurse: 
First year of experience $357.10 $367.10 $367.10 
Second year of experience $366.00 $376.00 $383.00 
Third year of experience $378.80 $388.80 $396.10 
Fourth year of experience $389.60 $399.60 $407.00 
Thereafter $402.40 $412.40 $420.00 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1236 of 1986. 

Between Royal Australian Nursing Federation Industrial 
Union of Workers, Perth, Applicant, and Silver 
Chain Nursing Association (Incorporated), 
Respondent. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
applicant and Mrs P.E. Bentley on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders:— 

That the "Nurses (Silver Chain Association)" 
Award No. 14 of 1965 as varied, consolidated and 
varied, be further varied in accordance with the 
following schedule and that such variation shall 
have effect on and from the dates specified therein. 

Dated at Perth this 21st day of May 1987. 

By the Commission in Court Session. 

G.J. MARTIN, 
[L.S.] Commissioner 
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Schedule. 
Clause 27—Wages: Delete this clause and insert in lieu 

27.—Wages. 
(1) Wages shall be paid at least fortnightly. 
(2) The minimum rates of wages payable to 

employees covered by this award shall be as follows: 
Column A Column B Column 

Operative first pay period 
commencing on or after 

STATE AWARDS. 

Various Occupations. Various Industries. 

1.1.1987 10.3.1987 
Per week 

1.5.1987 

(a) Silver Chain Nurse: 
First year of service 
Second year of service 
Third year of service 
Fourth year of service 
Thereafter 

S420.10 
$430.70 
$440.80 
$452.40 
$462.50 

$430.10 
$440.70 
$450.80 
$462.40 
$472.50 

$450.10 
$461.70 
$471.80 
$484.00 
$494.60 

(b) Liason Nurse 
First year 
Thereafter 

$484.40 
$492.60 

$494.40 
$502.60 

$517.40 
$526.00 

(c) Supervisor $505.80 $515.80 $539.90 
<d) Staff Development Nurse 

Hospice Palliative $517.30 $527.30 $552.00 
(e) Senior Supervisory Nurse 

(Hospice Palliative 
Care Service) 

$531.20 $541.20 $566.50 

(0 Assistant Director $570.00 $580.00 $607.20 
(g) Deputy Director $685.80 $695.80 $728.40 

WESTERN AUSTRALIAN INDUSTRIAL 
RELATIONS COMMISSION. 
Industrial Relations Act 1979 

Section 50(5)(e) Application for 
General Order (No. 587 of 1986). 

Section 29 Application to Vary Awards. 

Trades and Labor Council of Western Australia 
(No. 587 of 1986), 

Hon Minister for Prisons 
(No. 555 of 1986), 

Hon Minister for Works and Water Resources 
(No. 561 of 1986), 

Hon Minister Education and Others 
(No. 549 of 1986), 

Hon Minister Transport 
(No. 559 of 1986), 

Hon Premier of Western Australia and Others 
(No. 557 of 1986), 

Hon Minister for Education 
(No. T5 of 1986), 

Public Service Board (No. PSA40 of 1986) 
and 

Minister for Industrial Relations and Others 
(No. 587 of 1986), 

Western Australian Prison Officers' Union of Workers 
(No. 555 of 1986), 

Federated Miscellaneous Workers' Union of Australia 
Hospital, Service and Miscellaneous WA Branch 

and Others (No. 561 of 1986), 
Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
(No. 549 of 1986), 

Maritime Workers' Union of Western Australia, Union 
of Workers and Another (No. 559 of 1986), 

Federated Miscellaneous Workers' Union of Australia 
Hospital, Service and Miscellaneous WA Branch 

(No. 557 of 1986), 
State School Teachers Union of WA (Inc) 

(No. T5 of 1986), 
Civil Service Association of Western Australia 

(Incorporated) (No. PSA40 of 1986). 

COMMISSION IN COURT SESSION. 
Mr Senior Commissioner Halliwell, 

Mr Commissioner Martin, 
and Mr Commissioner Fielding. 

Perth 3rd day of April 1987. 

General Order — Award Variations — Rent — Accom- 
modation — Conditions of work — Residential 
Accommodation — Governments policy to achieve 
a standardisation of rents — rent reviews 
applications — Rental provisions in named awards 
deleted. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: These are the 
reasons for decision of Martin C. and myself. 

The applications before us relate to provisions in 
award regulating the conditions under which housing 
accommodation or board and/or lodging is "provided" 
by various employers in the Government sector of 
industry to some of the employees subject to those 
awards. 

Application No. 587 of 1986 was made by the Trades 
and Labor Council of Western Australia and sought a 
General Order pursuant to section 50 of the Act. At the 
outset of proceedings the applicant sought and was 
granted leave to withdraw this application. 

As a result of that action the Confederation of 
Western Australian Industry (Incorporated) intervening, 
withdrew from the proceedings. 

The parties to application No. PSA40 of 1986, an 
application by the Public Service Board to cancel the 
"Public Service Accommodation Allowances" Award 
No. 3 of 1981, agreed that the hearing of that application 
be adjourned to a date to be fixed. 

In matter No. T5 of 1986, an application by the 
Honourable Minister for Education to cancel the 
"Teacher's Accommodation Allowances" Award the 
respondent organisation argued that it too should be 
adjourned to a date to be fixed. The applicant opposed 
that motion. 

Having heard the parties we ruled that it was 
appropriate that this application be adjourned to a date 
to be fixed. 

In the result the Commission was left with five 
applications by employers in the Government sector of 
industry for the variation of five awards, all of which 
being concerned with the deletion from those awards of 
provisions relating to rental charges for housing, 
accommodation or charges for the provision of board 
and/or lodging. 

In brief the general thrust of the applications is to clear 
away any impediments to the implementation of a 
decision taken by Government in 1986 to standardise and 
increase rental charges for housing provided for all 
Government employees and ultimately to the level of 
rental charges made by "Homeswest" (formerly the 
State Housing Commission). 

The Government Employees Housing Authority 
(GEHA) established under the Government Employees' 
Housing Act 1964 is the major "provider" or source of 
such housing and its function, in simple terms, we were 
told, is to construct and acquire properties outside of the 
metropolitan area for rental occupancy by government 
employees on transfer to country areas as an alternative 
to such employees being responsible for locating and 
securing their own accommodation. 

The threshold submission of Counsel for the 
applicants is that the Commission lacks jurisdiction to 
determine the quantum of the rental charges to be made 
of an employee for his or her occupancy of residences 
owned by government departments or any government 
agency or to prescribe allowances in compensation 
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therefor when the relationship of the employees and 
those government departments or agencies for accom- 
modation purposes is one of "landlord and tenant". 

The submissions of the parties on that question and 
the Authorities to which we were referred in support 
thereof are analysed in the accompanying reasons for 
decision of Mr Commissioner Fielding. 

In short, we agree with the applicants that the 
interpretation of "industrial matter" contained in the 
Act does not include the power for the Commission to 
deal with, in any way, rental charges made of an 
employee for the occupancy of housing be it the property 
of a government authority or any other person, firm or 
corporation except where the provision of accommoda- 
tion and/or board and/or lodging arises directly from or 
is an essential part of the contract of employment. 

In that case, in our view, the Commission has jurisdic- 
tion to award for example, an allowance to compensate 
the employee for charges made by his employer for such 
accommodation and/or board and lodging. The test is 
whether the relationship is simply one of landlord and 
tenant, unconnected with the existence of the relation- 
ship of employer/employee, or not and if on the facts it is 
the former then jurisdiction is lacking. 

By contrast, if in the formation of that relationship the 
provision of accommodation arises directly, then the 
"primary" relationship is that of employer/employee 
and the fixation of allowances is within the 
Commission's jurisdiction as provided by the Act. 

Having expressed our general view on that issue we 
turn now to the individual awards the subject of the 
remaining applications. 

Government Water Supply (Kalgoorlie Pipeline) Award 
1981. 

The evidence is that there is only one property, at a 
place called Grants Patch subject to Clause 40.— 
Fixation of Rent For Quarters of this award. Further, 
that position will change in two months' time when 
electrification of the pumping stations is completed and 
the employee will be transferred elsewhere. Finally, the 
house is provided rent free and that it will continue so for 
the remaining period of its required usage. 

In those circumstances we conclude that the applica- 
tion should be allowed and the clause deleted from the 
award. 

Gaol Officers Award No. 12 of 1968. 
The disputed clause — Clause 6.—Special Provisions 

in this award provides for a maximum rental deduction 
of $1.55 per week. The respondent union readily con- 
ceded that the amount is currently unrealistic and was 
prepared to negotiate an increase v/ith the applicants, 
however, deletion of the provision was the attitude 
maintained by the applicant. 

From the evidence given by Mr B.T. Bracewell, it is 
apparent that the provision of accommodation is not a 
condition of employment for a prison officer. Indeed, an 
officer chooses where he/she will reside and 
approximately 820 reside privately. Whilst we accept that 
officers residing within or in close proximity to a prison 
provide an advantage to the employer in certain circum- 
stances, that of itself is not enough to convert the 
relationship of landlord and tenant to that of employer/ 
employee as the primary basis for the accommodation. 

We consider that the provision in the award is no 
longer appropriate and we will therefore vary the award 
to delete the provision. 

State Research Stations Agricultural Schools and College 
Workers Award 1971. 

The award provision limits the maximum rental to 20 
per cent of the male basic wage formerly prescribed in the 
award. We are told that, as the provision is outmoded 
due to the introduction of total wage and because rents 

are presently below the level set in the award, the pro- 
vision has no application in practice at the present time, 
except to a single person at Wongan Hills. 

Of more importance however, is that the evidence 
adduced shows that there is no requirement by the 
employer that the employees live on "the premises". 
Indeed, for various reasons given, many do not. Again, 
for the reasons given earlier herein, we conclude that the 
provision should be deleted from the award. 

Outstations Pilot Crews — Harbour and Lights 
Department Award 1981. 

The evidence of Mr K.M.G. Davis explained the back- 
ground to the award provision which was placed into the 
award operative from the 7th day of October 1981 and 
provided free accommodation and an electricity 
allowance of $5.00 per week. The provision was 
apparently designed to assist the position then obtaining 
at Port Walcott which is in the north of the State. No 
pilot boat crew employed by the applicant is now based 
at that port as helicopter and private charter boat are 
now used to place the pilot on board ships. 

The evidence is also that the coxwains at the ports of 
Esperance, Albany and Bunbury currently occupy 
departmental accommodation under the award 
provision in those places. We accept that reasonably 
close proximity to the port has advantages for the 
employer but again there is no requirement to occupy the 
accommodation. Apparently five employees have chosen 
to occupy private accommodation and this fact demon- 
strates the lack of any requirement by the employer as to 
choice of accommodation. 

That being the position, the reasons given earlier apply 
in respect to this award's provisions and they will be 
deleted, including the electricity allowance which now 
has no industrially real basis for its continuation. 

Cleaners and Caretakers (Government) Award 1975. 
It is conceded by the applicant that some caretakers 

employed under this award have quarters supplied as an 
integral condition of their contracts of employment that 
they reside on the employer's premises and thus the 
provision of accommodation is an industrial matter 
pursuant to the Act. 

The submission is that the Commission ought "not to 
buy into this area of the setting of rents" as the existence 
of the award provision impedes government policy on 
the issue. The reasons for the policy have been explained 
and do not require repetition. 

We accept the undertaking given both to the 
respondent union and this Commission that those 
employees currently afforded housing rent free will 
continue to receive that benefit for the future until 
"living on the premises" is phased out. That being the 
undertaking voluntarily given by the applicant we 
propose to delete the provision as now unnecessary. 

If subsequent events change this position the 
respondent could simply file the appropriate application 
with the Commission. 

COMMISSIONER FIELDING: Many employees in the 
government sector of industry are provided with 
residential accommodation either by or on behalf of their 
employer. Some of this accommodation is owned by the 
relevant employing authority but the majority it seems, is 
owned by the Government Employees Housing 
Authority. That Authority was established under the 
Government Employees Housing Authority Act in 1964 
with the function of providing "adequate and suitable 
housing accommodation within the State for Govern- 
ment employees". Since 1983 there has been a marked 
disparity between the rents fixed by the Authority for its 
accommodation and the rents fixed by the State Housing 
Commission, now known as Homeswest, for its tenants 
occupying similar accommodation. The disparity 
operates in favour of the Authority's tenants. 
Furthermore, in respect of the accommodation which is 
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owned by the employer rather than by the Authority, 
there is a marked disparity between the rents charged by 
different employers to their employees. 

In the middle of last year the State Government 
resolved that the rental paid for comparable Government 
owned accommodation should, so far as possible, be 
standardised. The yardstick is to be the rents applying to 
Homeswest tenants, although in the case of accommo- 
dation located in remote and isolated places, accommo- 
dation attached to Police Stations and accommodation 
located in hospitals, prisons and schools, special 
considerations were to apply. In order to give effect to 
this policy the Applicants have moved to have the 
Commission delete provisions in seven awards which set 
rents or otherwise limit their capacity to fix the rent for 
premises supplied to or occupied by their employees. 
Similar applications have been lodged in respect of at 
least three other awards, including those which apply to 
public servants and school teachers but for reasons which 
are not now relevant, those matters were not proceeded 
with at this time, although it is the intention of the 
relevant employers to do so in the foreseeable future. 

The Applicants ground their claims principally upon 
the contention that the provisions in question were 
improperly inserted into the respective Awards. The 
argument is that the provisions do not relate to an 
"industrial matter" within the meaning of the Industrial 
Relations Act 1979 and in legislating in respect of rents 
the Commission thus acted beyond its jurisdiction. 
Further, as a matter of policy, the Commission should 
not enter into the realm of rent fixing. It was said to be 
unduly restrictive and had the potential to lead to 
unforeseen problems, particularly where awards because 
of common rule had extended scope. 

The Respondents in each case object to the deletion of 
the provisions in question. Their arguments were that in 
most, if not all cases, the provision of accommodation 
enabled the employees to more efficiently carry out their 
employment and it was thus as much a benefit to the 
employers as to the employees. Furthermore, the 
Commission's attention was drawn to the 1983 State 
Wage Case where in settling wage and condition fixing 
Principles the Commission indicated that it would guard 
against any diminution in current conditions of employ- 
ment. If these applications were successful it was likely 
that there would be a reduction in the nett income of the 
employees affected with little scope for redress. It was 
inconsistent of the Applicants to rely on a policy of 
standardisation because the Government, by 
acknowledging the need to give special consideration to 
accommodation classified as remote, was itself making 
expressions of the kind made by the provisions under 
review. 

Needless to say the Respondents challenged the 
Applicants' assertion that the provisions in question were 
ultravires. They argued that as the occupancy of the 
accommodation assists the employees in the efficient 
performance of their duties the provisions directly touch 
upon the employer/employee relationship and so fall 
within the concept of an "industrial matter". Alter- 
natively, the provisions relate to a matter of "the 
privileges, rights, or duties of any organisation or 
association or any officer or member thereof in or in 
respect of an industry" and so fell within the concept of 
an "industrial matter", as defined in the Act. 

For the reasons which follow I do not find it necessary 
to determine whether or not the provisions were lawfully 
inserted into the Awards. Moreover, once an award is 
made it is not for the Commission, as presently 
constituted, to question its validity. That is the import of 
section 34 (4) Industrial Relations Act 1979. It is 
sufficient for the present to observe that the Commission 
is limited to dealing with an "industrial matter" as 
defined in section 7 of the Act. As Mason J. observed in 
the Federated Clerks' Union of Australia v. the Victorian 
Employers' Federation (1984) 154 CLR 472, at page 488 
"a matter does not become an 'industrial matter' or the 
subject of an 'industrial dispute' simply because it is a 

matter with respect'to which persons who are employers 
and employees are disputing [R. Kelly; Exparte Victoria 
(1950) 81 CLR 64, at p. 85; Reg v. Commonwealth 
Industrial Court Judges. Ex parte Cocks (1968) 121 CLR 
313 at pp. 381, 326-327]." Rather, as the High Court 
observed in Re Manufacturing Grocers' Employees 
Federation of Australia and Association of Professional 
Engineers, Australia; Ex Parte Australian Chamber of 
Manufacturers and Victorian Employers Federation 
(1986) 60 ALJR 347, at page 351:— 

a matter must be connected with the relationship 
between an employer in his capacity as an employer 
and an employee in his capacity as an employee in a 
way which is direct and not merely consequential for 
it to be an industrial matter capable of being the 
subject of an industrial dispute. 

In the present context there is a distinction to be made 
between the relationship of employer and employee and 
that of landlord and tenant. The distinction is clearly 
illustrated by the decision in Fox v. Dalby (1874) LR 10 
CP 385. In that case a sergeant on the staff of the 
Wiltshire militia was required to live in a house near the 
militia stores unless he obtained permission to live 
elsewhere. The question arose as to whether he occupied 
the premises as a tenant and thus whether he was entitled 
to a vote under the Representation of the People Act 
1867. The Court of Common Pleas held that he did not 
occupy the premises as a tenant but in his capacity as a 
sergeant of the militia. In so deciding Brett J. observed 
the principle to be that "where a person situate like the 
respondent is permitted (allowed if so minded) to occupy 
premises by way of reward for his services, or as part 
payment, his occupation is that of a tenant; but that, 
where he is required to occupy them for the better per- 
formance of his duties, though his residence there is not 
necessary for that purpose, or if his residence there be 
necessary for the performance of his duties, though no 
specifically required his occupation is that of a tenant" 
[see also: Ford v. Langford (1949) 1 All ER483]. 

Save in the case of caretakers employed under the 
terms of the Cleaners and Caretakers (Government) 
Award 1975, the evidence suggests that the employees 
affected by these applications are neither required to 
occupy the given accommodation, nor is such occupancy 
necessary for the efficient performance of their duties. 
While the evidence might be taken to indicate that 
occupancy of the given accommodation aides the 
efficient performance of the duties it falls a long way 
short of indicating that it is essential or necessary for the 
efficient performance of those duties. Indeed, the 
evidence suggests that there are many employees who do 
not occupy given accommodation efficiently performing 
the same duties as those who do. 

The question of the Commission's jurisdiction in 
matters of this kind is made more complicated on this 
occasion because of the fact that many of the premises 
occupied by the employees are owned by the Govern- 
ment Employees Housing Authority rather than by the 
employer. Moreover, section 19 (1) of the Government 
Employees' Housing Act empowers the Authority, 
subject to the provisions section 37AE (3) of the 
Education Act "but otherwise notwithstanding the 
provisions of any Act or any Regulations made under 
any Act" to fix the rents and conditions of tenancy in 
respect of houses let pursuant to the Act "upon such 
basis or formulae as may be prescribed". Such a 
prescription is contained in Regulation 5 (1) of the 
Government Employees' Housing Regulations. That 
subregulation provides: 

In respect of houses let to tenants pursuant to this 
Act the Authority shall, for the fortnightly rental 
period commencing on or after 26 March 1976, 
determine rents payable on the basis of the 
accommodation facilities that the houses will 
provide and the quality thereof as compared with 
houses outside the metropolitan region let by the 
State Housing Commission and the rents fixed for 
them. 
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In light of the express power given to the Authority to 
fix rents on the abovementioned basis "notwithstanding 
any other Act" it might be that any provision in an award 
to the contrary, is ineffective against the Authority 
although that was not a matter argued before us. 

It is not necessary to examine these questions in depth 
since, in my opinion, each of the provisions in question is 
now either so anachronistic or inequitable or both as to 
justify their removal from the relevant Awards. It may be 
that some of the accommodation occupied by the 
employees affected by these applications is sub-standard 
as the Respondents assert. 

However, it does not follow from the repeal of the 
provisions in question that the rental will automatically 
increase, or that the occupant should have to continue to 
reside in the premises. The Crown recognises the short- 
comings in some of the accommodation and that rents 
will have to be fixed having regard to the standard and 
location of the accommodation. These are matters most 
appropriately addressed between the owner and the 
occupant; they are not matters for an industrial tribunal 
established to deal with industrial matters, but rental 
matters for which it has no special expertise. 

For this reason, there is much to be said for the 
Commission adopting a policy of not involving itself 
with rent fixing. In this respect the following views of 
Kelly C.C. in Electrical Trades Union of Workers of 
Australia (Western Australian Branch, Perth) v. 
Honourable Minister for Works and Others (1981) 61 
WAIG 1269 at page 1270 have much to commend them. 

Generally this Commission should not, either 
directly or, through Boards of Reference, indirectly, 
become involved in the fixation of rents for 
employee housing unless it is quite clear that it is 
intended by the parties to a particular award that the 
provision by the employer of housing at a nominal 
rental, or at a rental below that what might be said 
to be the "economic" rental is to be treated as part 
of the employment "package''. Even in such a case I 
think it is preferable that the landlord should fix 
what he regards as the appropriate rent and that the 
Commission, in cases where it is appropriate to do 
so should fix a compensatory allowance to be paid 
by the employer. If that course is adopted, it does 
not matter whether the employer is the landlord or 
whether, as in the case mentioned here, the house is 
owned by someone else. Moreover, such a course 
avoids the discontent that is created by different 
rentals being charged for housing of the same kind 
and standard owned by different branches of the 
Government. It appears to me from legislation 
referred to in the present proceedings that among 
the purposes for which GEHA was established the 
co-ordination and standardisation of housing and 
rentals of housing provided by the Government for 
its employees and it should, in my opinion, be 
allowed to get on with its job. 

The respective merits of each claim differ a little. Each 
is worthy of separate consideration. 

The first of the claims concerns the State Research 
Stations, Agricultural Schools and College Workers 
Award 1971. Clause 17 of that Award so far as is relevant 
provides 

(1) The deductions specified hereunder shall be 
made in the case of married or single men for the 
following privileges when available:— 

(a) Married men — not exceeding 20 per cent 
of the male basic wage for quarters. 

(b) Single men (including juniors) — $2.00 to 
cover all facilities. 

(2) Milk shall be supplied at market rates when 
available. 

(3) Workers provided with board and lodging for 
themselves only shall be charged an amount equal to 
25.5 per cent of the male basic wage, provided that no 

charge shall be made when workers are away during 
annual leave . . . 

(4) . . . 
There are approximately 130 accommodation units in 

the form of either houses or single mens quarters on 
Agricultural Research Stations. Much of the 
accommodation is vacant and not all employees covered 
by the Award live on the Research Stations. It is a matter 
of choice for each employee. Only the Station Manager, 
a salaried officer not covered by the Award, is required 
to live on the Station. Furthermore, the evidence is that 
the hours of duty for the Research Station Operatives are 
from 9.00 a.m. until 5.00 p.m. It is not necessary for the 
efficient performance of their tasks that they should live 
on the research stations and indeed many do not. 

In the circumstances, it is difficult to see that there is 
any real justification to maintain the provision relating to 
payment for accommodation in the Award. It simply 
provides a vehicle for some employees to obtain 
accommodation at cheap rates which is neither required 
nor necessary for the performance of their duties. 
Moreover, it will be seen that the deductions are tied to 
the "basic wage", a concept no longer used in the fixing 
of wages under the Award. To that extent the provision is 
no anachronistic. 

The Award also extends to wages personnel working 
on Agricultural Schools and Colleges. There are approx- 
imately 25 people connected with those institutions 
working under the provisions of the Award. Of those 
only four, employed in the Education Department and 
all of whom live at the Narrogin Senior Agricultural High 
School, live in accommodation provided by the Depart- 
ment. None of these employees are required to live in 
that accommodation. They do so of their own choosing. 
Indeed, the evidence is that many prefer to live away 
from the schools and in accommodation in the nearby 
towns. That is so at Narrogin where there is vacant 
accommodation at the Agricultural School. At some 
other schools there is no such accommodation available 
and this, the evidence suggests, has been a source of 
discontent because some employees have an opportunity 
to obtain accommodation at less than market rates which 
is not available to others doing the same work. Again, the 
evidence is that it is not necessary for the proper 
performance of their duties that the employees who work 
at these schools and colleges live on the site in Depart- 
mental accommodation and that is evidenced by the fact 
that few do so. Originally it seems, accommodation was 
provided by the Department at the various schools 
because of problems associated in travelling to and from 
work. Those problems obviously no longer exist. In 
those circumstances it is difficult to justify the main- 
tenance of the provision in question. It is both anachron- 
istic and affords some employees benefits not available 
to others performing similar work for the same employer 
which under normal circumstances is something to be 
avoided. 

Nothing was put to justify the provision in subclause 
(2) relating to the supply of milk at market rates. I doubt 
the value of it but as its removal was not in any way 
justified it should remain. 

Another of the claims concerns the Gaol Officers' 
Award No. 12 of 1968. Clause 6 (1) of that Award 
provides that "officers for whom quarters are provided 
shall have $1.55 per week deducted from their pay". This 
provision was inserted into the Award in 1968 by 
consent. Prior thereto it seems that an allowance of 
$80.00 per year was payable to prison officers who were 
not provided with accommodation. The allowance 
originally had its genesis in the arrangement whereby all 
prison officers were housed in Departmental barracks 
and the like, but as the size of the service grew that 
became impossible so that the few not provided with 
accommodation were provided with an allowance 
instead. In 1968 it was apparently decided to include the 
allowance in the rate of pay and at the same time provide 
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that those who occupied accommodation provided by 
the Department should repay the allowance at the rate of 
$1.55 per week. 

The evidence is that now only 18 per cent of prison 
officers reside in accommodation provided by, or on 
behalf of, the Department. This position is the reverse of 
that which obtained when the allowance was first fixed. 
On that ground alone it is difficult to justify retaining the 
provisions. The Union concedes that the current 
provision is unrealistically low and is prepared to agree to 
an increase. However, not only is it unrealistically low, it 
operates in a way which discriminates in favour of the 
few lucky enough to obtain such accommodation. Whilst 
it is no doubt of benefit to the Department to have 
officers live on, or very near, prison sites very few enjoy 
that privilege. Indeed, the evidence is that there are only 
96 accommodation units on prison sites, and they are not 
all occupied by prison officers, yet there are approx- 
imately 1800 prison officers. There is no requirement for 
the officers to live on site nor obviously, is it necessary 
for officers to live in such accommodation to properly 
carry out their duties. Although the present Prison 
Regulations render prison officers liable to be recalled to 
work at the direction of the Superintendent that liability 
only arises if and when they can be contacted. There is no 
obligation on them to remain within a contactable 
distance of their work place at all times. 

The merits are in favour of repealing the subclause; it 
is both anachronistic and inequitable. 

Still another award the subject of the present pro- 
ceedings is the Cleaners and Caretakers (Government) 
Award 1975. Clause 11 (7) of that Award provides as 
follows:— 

Quarters provided for caretakers shall be rent free 
and shall consist of not less than three rooms, the 
size and nature of which shall be in conformity with 
the appropriate building by-laws for the district in 
which the building is constructed. 

That Award applies, amongst others, to security 
attendants and caretakers employed to guard Govern- 
ment schools. There are 17 school caretakers who 
currently receive the benefit of that provision but as they 
leave the Department's employ they are not being 
replaced. The Department prefers to use electronic 
security systems rather than on-site residential 
caretakers. The Department agrees however, that as long 
as those currently receiving the benefit of the provision 
remain employed in the capacity of residential caretakers 
they will continue to enjoy the benefits currently pre- 
scribed by the Award. The Department accepts that it is 
an incident of their employment that they occupy the 
given accommodation. 

There are other residential caretakers living in 
Government flats who likewise are required, as part of 
their work, to occupy that accommodation and, like 
school caretakers, the Government has undertaken that 
if the provision is repealed those caretakers will continue 
to enjoy the same benefits. In the circumstances, there 
seems little need for the subclause to remain and given 
my belief that the Commission should, as a matter of 
policy, not involve itself in the rent fixing process 
without good reason it is desirable that the provision be 
deleted. 

Yet another of the Awards the subject of these pro- 
ceedings is the Outstation Pilot Crews — Harbour and 
Light Department Award 1981. Clause 18 (2) of that 
Award provides:— 

The employer shall provide the employee free of 
charge with unfurnished living quarters and pay an 
allowance of $5.00 per week towards the cost of 
electric light and power in addition to any other 
subsidy payable to government employees for 
airconditioning. 

There are nine people covered by the Award. Only 
three people, coxswains stationed at Esperance, Bunbury 
and Albany, occupy accommodation provided by the 
employer. None of the employees are required to live in 

specified accommodation as part of their employment, 
nor is it necessary for the proper performance of their 
duties that they do so. Indeed, that is self evident from 
the fact that only a minority of the employees live in such 
accommodation. The evidence is that the Department is 
concerned that members of the same boat crew enjoy 
different privileges and this is an obvious inequity which 
is difficult to justify. Furthermore, the provision appears 
to have been inserted in the Award in 1981 to overcome 
what was seen as an anomaly principally in respect of the 
pilot boat crews based at Port Walcott. There is however, 
no longer a pilot boat crew stationed there employed 
under the terms of this Award. In those circumstances 
there seems little reason to maintain the provision, 
particularly in face of the inequities outlined. The 
provisions should therefore be repealed, including that 
part which provides for an electricity allowance. That 
allowance was fixed to reimburse employees with the cost 
of running an electrical generator to meet the extra 
domestic needs arising out of shift work. Since electricity 
is no longer generated on that basis it is difficult to justify 
maintenance of that provision. Further, since all the 
accommodation provided under the Award is in the 
South West, provision relating to airconditioning 
benefits to Government employees is not relevant. 

The final Award to be considered on this occasion is 
the Government Water Supply (Kalgoorlie Pipeline) 
Award of 1981. Clause 40 of that Award provides:— 

(1) A Board shall be appointed consisting of a 
representative of the employer, a representative of 
the Union and a Chairman to be mutually agreed 
upon. Failing agreement the Chairman shall be a 
person appointed by the Western Australian 
Industrial Commission. 

(2) The said Board shall have assigned to it the 
function of fixing and reviewing the rent to be 
charged for quarters supplied by the employer. No 
appeal shall lie from any decision of such Board. 

(3) . . . 
(4) Liberty is hereby reserved to the respondent to 

make application to delete this clause. 

The evidence is that this provision now no longer has 
any practical application except in the case of one house 
at Grass Patch and that arrangement is soon to cease. 
Originally, it seems, the accommodation was though 
necessary to assist in the maintenance of pumping 
stations along the Mundaring to Kalgoorlie pipeline. 
Those stations are now automated so that it is no longer 
necessary for employees to live alongside the various 
pumping stations. Indeed, of the 82 employees who are 
covered by the Award very few do. The houses along the 
pipeline are in a poor state of repair and only those 
employees looking for cheap and rather rudimentary 
accommodation live in the houses once possessed by the 
Public Works Department for a purpose now no longer 
relevant. It is to be noted also, that the provision 
contains within it liberty for the Applicant to apply for its 
deletion. That would suggest that it was originally 
intended that in changed circumstances the provision 
would be reviewed. 

It follows, in my opinion, that all of the provisions 
complained of should be deleted. 

THE SENIOR COMMISSIONER: The minutes of the 
proposed Orders now issue and may be spoken to by the 
parties at a time mutually convenient to us and them. 

Mr G.M. Overman (of Counsel) and with him Mr J.D. 
Miller appeared for various applicants. 

Mrs P.E. Bentley appeared as an intervener on behalf 
of the Confederation of Western Australian Industry 
(Incorporated). 

Mr A.D. Lucev and with him Ms E.M. Parker 
appeared for the State School Teachers Union of 
Western Australia. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 781 

Mr N.G. Hocking and with him Mr M. Kirkpatrick 
appeared for the Civil Service Association of Western 
Australia (Incorporated). 

Mr D.J. Cloghan appeared for the Trades and Labor 
Council of Western Australia and the Western 
Australian Prison Officers' Union of Workers. 

Ms S. Jackson appeared for the Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous, WA Branch. 

Mr C.E. Butcher appeared for the Australian 
Workers' Union, West Australian Branch, Industrial 
Union of Workers. 

Mr W.T. Wood appeared for the Seamen's Union 
Australia, West Australian Branch. 

Mr P.A. Rix appeared for the Merchant Service Guild 
of Australia, Western Australian Branch, Union of 
Workers. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

No. 587 of 1986. 

Between Trades and Labor Council of Western Australia 
Applicant and Minister for Industrial Relations and 
Others, Respondents. 

Order. 
HAVING heard Mr D.J. Cloghan on behalf of the appli- 
cant and Mr G.M. Overman (of Counsel) and with him 
Mr J.D. Miller on behalf of the respondents, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application herein is withdrawn. 

Dated at Perth this 3rd day of April 1987. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

No. 559 of 1986. 

Between Hon Minister for Transport, Applicant and 
Merchant Service Guild of Australia, Western 
Australian Branch, Union of Workers and Another, 
Respondents. 

Order. 
HAVING heard Mr G.M. Overman (of Counsel) and 
with him Mr J.D. Miller on behalf of the applicant and 
Mr P.A. Rix and with him Mr W.T. Wood on behalf of 
the respondents, the Commission in Court Session, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Outstation Pilot Crews — Harbour and 
Light Department Award 1981 Award No. 4 of 1981 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 3rd day of April 1987. 

Dated at Perth this 15th day of April 1987. 
By the Commission in Court Session. 

Schedule. 
1. Clause 2.—Arrangement: Delete Clause 18.— 

Accommodation of this clause and re-number the 
remainder as follows: 

18.—Uniform. 
19.—Travelling Allowance. 
20.—Notification of Weekend Work Requirements. 

2. Clause 18.—Accommodation: Delete this clause 
and re-number subsequent clauses accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

No. 555 of 1986. 

Between Hon Minister for Prisons, Applicant and 
Western Australian Prison Officers' Union of 
Workers, Respondent. 

Order. 
HAVING heard Mr G.M. Overman (of Counsel) and 
with him Mr J.D. Miller on behalf of the applicant and 
Mr D.J. Cloghan on behalf of the respondent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Gaol Officers' Award, Award No. 12 of 
1968 be varied in accordance with the following 
Schedule and that such variaition shall have effect 
from the beginning of the first pay period 
commencing on or after the 3rd day of April 1987. 

Dated at Perth this 15th day of April 1987. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 6.—Special Provisions: Delete this clause and 

insert in lieu the following: 
6.—Special Provisions. 

(1) Officers employed at Pardlup Prison Farm 
shall be paid an allowance of $24.00 per annum. 

(2) Officers shall be paid such district allowances 
as are prescribed from time to time for Officers of 
the State Public Service. 

(3) Officers shall receive medical attention as is 
prescribed from time to time in the Prison Act 
Regulations. 

(4) Where an Officer occupies quarters provided 
by the Minister the Minister shall pay the water rates 
for such quarters. Where the quarters are in an area 
served by the Country Area Water Supply Act the 
Minister shall pay for a reasonable quantity of 
water. Officers stationed and residing in their own 
accommodation north of the 26 degree south 
parallel shall have paid by the Minister a reasonable 
quantity of water. 

(5) An officer who is qualified as prescribed in the 
Prison Act Regulations for promotion to the 
classification of Senior Prison Officer or Principal 
Officer and who has not been appointed to such 
position shall be paid $6.60 per week and $9.80 per 
week respectively. 

(6) An officer holding a post basic certificate in 
Mental Health endorsed by the Nurses' Board of 
Western Australia and required to use in the per- 
formance of his duties shall be paid an allowance as 
follows:— 

(Sgd.) G.G. HALLIWELL, Per Week 
[L.S.] Senior Commissioner. $ 

(a) six months study 8.70 
  (b) 12 months study 12.50 
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(7) Officers other than Industrial Officers whose 
duties may include driving vehicles, engaged in 
driving duties for more than two hours per shift 
shall be paid an allowance of $2.30 for each shift so 
worked. 

(8) An officer who is delegated to be Officer in 
charge of a shift shall receive $6.60 for each shift so 
worked. 

(9) (a) Officers employed at Pardelup Prison 
Farm, Karnet and Bartons Mill who do not live in 
quarters shall be paid a travelling allowance of 
$2.70, $2.20 and $2.20 respectively for each shift 
worked. Officers employed at Wooroloo, 
Brunswick and Wyndham who do not live in 
quarters and reside 16 kilometres or more away 
from the Institution shall be paid a travelling 
allowance of $2.20 per shift. 

(b) Officers who were stationed at the Geraldton 
Regional Prison on 3 May 1984, and who by reason 
of the re-location of the facilities thereat to the 
Greenough Regional Prison are transferred to work 
at the Greenough Regional Prison and who do not 
live in quarters shall be paid a travelling allowance 
of $2.20 per shift. 

(10) An Officer who is in charge of and required 
to use explosives shall be paid $2.20 for each shift 
so worked. 

(11) Officers appointed to an Industrial Officer 
position who have completed 12 months or more 
service since the end of their probationary period 
shall be paid the "thereafter" rate from the date of 
appointment to that Industrial Officer position. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 557 of 1986. 

Between Hon Premier of Western Australia and Others, 
Applicants and Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch, Respondent. 

Order. 
HAVING heard Mr G.M. Overman (of Counsel) and 
with him Mr J.D. Miller on behalf of the applicants and 
Ms S. Jackson on behalf of the respondent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Cleaners and Caretakers (Government) 
Award 1975 Award No. 32 of 1975 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
3rd day of April 1987. 

Dated at Perth this 15th day of April 1987. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 11.—Special Rates and Provisions: Delete 

subclause (7) of this clause and re-number following 
clauses accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 561 of 1986. 

Between Hon Minister for Works and Water Resources, 
Applicant and Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch and Others, 
Respondents. 

Order. 
HAVING heard Mr G.M. Overman (of Counsel) and 
with him Mr J.D. Miller on behalf of the applicant and 
Ms S. Jackson on behalf of the respondents, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Government Water Supply (Kalgoorlie 
Pipeline) Award 1981 Award No. 15 of 1981 be 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 3rd day of April 1987. 

Dated at Perth this 15th day of April 1987. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Clause 40.—Fixa- 

tion of Rent for Quarters, and re-number the remainder 
as follows: 

40. — Apprentices. 
41.—Deduction of Union Subscriptions. 
42.—Trade Union Training Leave. 

2. Clause 40.—Fixation of Rent for Quarters: Delete 
this clause and re-number subsequent clauses 
accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 549 of 1986. 

Between Hon Minister for Education and Another, 
Applicant and the Australian Workers' Union, 
West Australian Branch, Industrial Union of 
Workers, Respondent. 

Order. 
HAVING heard Mr G.M. Overman (of Counsel) and 
with him Mr J.D. Miller on behalf of the applicants and 
Mr C.E. Butcher on behalf of the respondent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the State Research Stations, Agricultural 
Schools and College Workers Award 1971 Award 
No. 23 of 1971 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 3rd day of April 
1987. 

Dated at Perth this 15th day of April 1987. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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Schedule. 
1. Clause 2.—Arrangement: Delete Clause 17.— 

Accommodation and re-number following clauses 
accordingly. 

2. Clause 17.—Accommodation: Delete this clause 
and re-number following clauses accordingly. 

PRESIDENT — 
Matters dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 (11). 

The Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of 

Workers) Western Australian Branch 
and 

The Building Workers Industrial Union of Australia 
— Western Australian Branch. 

No. 374 of 1987. 

Wall and Ceiling Fixers Building 

HIS HONR THE PRESIDENT D.J. O'DEA. 
Perth 14thdayof April 1987. 

Stay order — appeal against declaration by Commission 
— application granted — operation of decision 
stayed pending appeal determination. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: This is an application made by the 
Operative Plasterers and Plaster Workers Federation of 
Australia (Industrial Union of Workers) Western 
Australian Branch, and it seeks a stay of the operation of 
the decision of Commissioner O.K. Salmon, given on 3 
April 1987, pending the hearing and determination of an 
appeal which has been instituted against that decision. 

The decision of the Commission was in the form of a 
Declaration, and it declared: 

1. That persons qualified and employed as Wall 
and Ceiling Fixers are not eligible for membership of 
the Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of 
Workers) Western Australian Branch or the 
Building Workers Industrial Union of Australia — 
Western Australian Branch. 

2. Persons employed on the work of wall and 
ceiling fixers but excluding: 

(i) The erection of metal stud frames; 
(ii) work in metal for suspended ceilings, 

except when the ceiling is to be formed by 
acoustic tiles; and 

(iii) work of fixing materials other than 
plaster, fibrous plaster and plaster based 
fibrous plaster substitutes on walls and 
ceilings, except when such materials are to 
be wet plaster jointed 

are eligible for membership of the Operative 
Plasterers and Plaster Workers Federation of 
Australia (Industrial Union of Workers) Western 
Australian Branch. 

3. Persons employed on the work of wall and 
ceiling fixers but excluding all forms of wet plaster 
work are eligible for membership of the Building 
Workers' Industrial Union of Australia — Western 
Australian Branch. 

The Operative Plasterers Union, to give it its short 
title, has instituted an appeal on a number of grounds 
which go to allegations of error in interpreting the 
constitution by fixing the meaning of terms as at the date 
of registration; by failing to give sufficient, or any, 
weight to various aspects of the evidence as to trade 
training in relation to that area of work, and to other 
aspects of the history of the fibrous plaster fixers and 
those engaged in similar work, and the failure to give 
sufficient weight to decisions of the Commission relevant 
to the question. The grounds also assert that the 
Commission should have held that all materials used by 
wall and ceiling fixers are materials appertaining to the 
trade or calling of plasterers, that it erred in not doing so 
and in reading down that phrase; that it should have 
found that persons employed in the wall and ceiling 
fixing industry to do any part of the wall and ceiling 
fixing work, are not employed as carpenters and are not 
eligible for membership of the respondent. 

The grounds further say that the Commission failed to 
take into account that the formation of the appellant as a 
union was an amalgamation of two existing unions 
without any expansion to the previous rules; that if the 
Commission was correct in holding that the traditional 
work of carpenters in the wall and ceiling fixing industry 
is relevant it erred in failing to apply the same principle to 
plasterers and finally, they assert that if, which is denied, 
the Commission was correct in finding that the 
respondent is entitled to enrol persons employed on that 
part of the work of wall and ceiling fixing, excluding all 
forms of wet plaster work, it erred in failing to decide 
that the appellant should represent such persons in their 
industrial interests to the exclusion of the respondent. 

The application for a stay claims that there is a serious 
issue to be tried on the appeal and, if the balance of 
convenience favours granting the stay, the applicant 
relies, in this application, on the grounds of appeal to 
which I have referred as establishing that there is a 
serious issue and that claim has been disputed by the 
Building Workers Industrial Union of Australia — 
Western Australian Branch (the BWIU) which resists the 
application and is, of course, respondent to the appeal, 
having been respondent to the original application and 
being the union in favour of which Clause 3 of the 
Declaration was made. 

The application is resisted on the grounds that there is 
no serious issue to be tried for a number of reasons. 
Firstly it is said that in respectof the third part of the 
Declaration it was an inference that was drawn by the 
learned Commissioner on the basis of overwhelming 
evidence that large numbers of carpenters perform the 
work in question and that it was the basis for an 
irresistible inference that they were accordingly entitled 
to membership of the BWIU. 

It is also said that the Commission acted in reaching its 
findings upon which the Declaration was based on 
matters of fact which there is very little prospect of 
overturning on appeal and that, in respect of the last 
ground, ground 9, which proceeds on the basis that the 
Commission was in error in failing to demark the 
industry, that was a matter of discretion and it was 
necessary to show error in the Commission failing to 
properly exercise its discretion or exercise it at all. 

I have referred in some specific way to the BWIU 
response to the argument that there is a serious issue to be 
tried. I recognise some strength in the submissions Mr 
Schapper has made but I decline to hold that there is no 
serious issue to be tried. On the contrary, it seems to me 
that is sufficiently established and it would be surprising 
if it were not having regard to the fact that the grounds of 
appeal have raised questions of construction and inter- 
pretation of other decisions and the weighing and 
application of a considerable body of evidence. 

I would be loath to hold that there was no serious room 
for argument about relevant issues going to the substance 
of the matter. I say that as distinct from the mere 
prospect of successful argument. 
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Whether the appeal is successful or not is not the 
question and nothing that is said in these proceedings is 
intended to convey any impression as to the force of the 
argument which will be raised on the appeal. It is 
sufficient to say that the issues were complex, the 
grounds are wide and I am satisfied on balance that there 
is a serious issue to be tried. That is the first of two things 
that must be satisfied in applications of this kind. 

The second factor is that I must be satisfied that the 
balance of convenience favours a stay. The nature of the 
decision in this case is such that there is some difficulty 
with that and it comes about in this way. The decision 
was a Declaration which, as Mr Schapper has pointed 
out, does not order anyone to do anything but declares 
the opinion of the Commission as to the rights of the 
respective parties in relation to wall and ceiling fixers. In 
that respect it is unlike an Order which might direct some 
person to carry out some action which could be stayed 
because in that way he, or it in the case of a union, is 
prevented from doing anything until the Full Bench has 
sat and determined the appeal. 

In this case it is clear without reference to statutory 
declarations which have been tendered, and to which I 
pay no particular attention, that in the past there has 
been some competition for membership between the 
respective unions and that probably accounts for the 
Declaration sought in the proceedings before 
Commissioner Salmon. Mr Dobson has spoken of an 
agreement between the two unions and the employers' 
group to maintain the status quo and that, I am pleased 
to hear, has been substantially honoured. The fear arises 
that armed with a Declaration in favour of one union as 
against the other, the favoured union might increase its 
efforts to recruit. Hopefully that will not occur and it 
should not occur because it is a Declaration and not an 
Order directing something to be done. It is not a 
mandatory Order. It is not an Order which prohibits 
something being done. Although it is not an injunctive 
Order but a Declaration it does express the final decision 
of the Commission related to this particular question. If 
it is stayed the decision is stayed, that is to say to all 
intents and purposes what was declared to be the position 
by the Declaration is no longer the case. We are in limbo 
until the Full Bench has an opportunity to determine 
whether Commissioner Salmon is right or wrong or that 
in some respect the Declaration should speak in different 
terms. 

It is obviously to be hoped that the status quo will be 
maintained in the meantime. The appeal has not yet been 
listed for hearing. The reason for that is that it is likely to 
occupy the Full Bench of the Commission for several 
days. Those days have not yet been allocated but it is 
likely that they will be in late May and the early part of 
June. So there is not a long period in which the parties 
have to maintain their patience. I could leave it with that 
pious hope were it not for the fact that there is a reason, I 
think, why, whatever its effect, the operation of the 
decision should be stayed. 

I think the primary argument in support of that is that 
if it is not there is likely to be prejudice to the applicant 
union, the appellant. One can hope that there will not be 
but it is possible and it is a real possibility. It is a relatively 
short period until the appeal can be heard and deter- 
mined and I have no doubt that the argument has been 
going on for a long time. 

Fundamentally the purpose of a stay is to preserve the 
position as best can be done until the determination of 
the matter and I think there are sufficient grounds in this 
case why I should accede to the application. Notwith- 
standing the very real problems which Mr Schapper has 
indicated I do not, in acknowledging the strength of 
them, accept the argument but I recognise that this is 
unlike an order of another kind the operation of which 
might normally come to be stayed, nevertheless it is a 
decision and section 49 (11) does relate to the staying of 
the operation of a decision and I think the spirit of that 
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provision is that nothing further happens in pursuit of 
the decision or to give effect to it until the matter is 
determined by the Full Bench. 

There is no question that even though it is a 
Declaration it is a decision for the purposes of section 49 
and accordingly I propose to grant the application and 
stay the operation of it. 

I was invited to, as it were, attach terms to my Order by 
way of a recommendation. I do not do that because I 
think I have had sufficient to say about the background 
and on the basis of what Mr Dobson has said and as to 
the parties' conduct in the past I am hopeful that there 
will be no serious problems in that respect. Should there 
be, then it may be that other applications may be made. 

Order accordingly. 

Mr L.A. Jackson (of Counsel) and with him Mr A.L. 
Drake-Brockman (of Counsel) appeared on behalf of the 
applicant. 

Mr D.H. Schapper (of Counsel) appeared on behalf of 
the respondent. 

Mr T. Dobson intervening on behalf of the Ceiling 
Contractors Association of Western Australia. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 374 of 1987. 

Between the Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of 
Workers) Western Australian Branch, Applicant 
and the Building Workers Industrial Union of 
Australia — Western Australian Branch, 
Respondent. 

Before His Honour the President D.J. O'Dea. 

Order. 
THIS MATTER having come on for hearing before me 
on the 14th day of April 1987 and having heard Mr L.A. 
Jackson (of Counsel) and with him Mr A.L. Drake- 
Brockman (of Counsel) on behalf of the applicant; Mr 
D.H. Schapper (of Counsel) on behalf of the respondent 
and Mr T. Dobson intervening on behalf of the Ceiling 
Contractors Association of Western Australia and 
judgment being delivered on the said 14th day of April 
1987 wherein I found that the application should be 
granted, and gave reasons therefor, it is this day, the 14th 
day of April 1987 ordered and directed that the operation 
of the decision of the Commission given on the 3rd day 
of April 1987 in matter No. 231 of 1986 be stayed 
pending the hearing and determination of appeal No. 373 
of 1987. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

PRESIDENT — 

Unions — matters dealt with 
under section 66 — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 284 of 1987. 

Between Zdravko Kostoski, Applicant and the Federated 
Engine Drivers' and Firemen's Union of Workers of 
Western Australia, Respondent. 

Before His Honour the President D.J. O'Dea. 
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Order. 
THIS MATTER having come on for hearing before me 
on the 14th day of May 1987 and having heard Mr A.M. 
Chilvers (of Counsel) on behalkf of the applicant and Mr 
K. Hubbard on behalf of the respondent and having been 
requested by the applicant to strike the application out, it 
is this day, the 14th day of May 1987 ordered that the 
application herein be struck out. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 66 (2). 

Robert Gregory Newton 
and 

Eugene Leslie Fry, Branch Secretary, 
Federated Liquor and Allied Industries Employees 
Union of Australia, Western Australian Branch, 

Union of Workers. 
No. 334 of 1987. 

HIS HONOUR THE PRESIDENT D.J. O'DEA. 
Perth 16 th April 1987. 

Employee Organisation — refusal to accept membership 
subscriptions — refusal to allow attendance at 
Committee of Management meeting — rules of 
organisation — purging of register — provisions of 
rules not strictly followed — relief sought granted — 
membership reinstated. 

Reasons for Decision. 
THE PRESIDENT: This is an application pursuant to 
section 66 of the Industrial Relations Act 1979 brought 
by Robert Gregory Newton for orders or directions to 
issue against Eugene Leslie Fry the Secretary of the 
Federated Liquor and Allied Industries Employees 
Union of Australia, Western Australian Branch, Union 
of Workers (the union). The orders or directions sought 
are those which in the discretion of the President of the 
Commission are necessary to require the Secretary 
without delay to make such arrangements as are required 
to be made so as to enable the applicant to carry out his 
duties as a member of the Committee of Management. 

Upon information ascertained from the parties I 
consider the relevant facts to be as follows. The applicant 
has been, for some time, a member of the Federated 
Liquor and Allied Industries Employees Union of 
Australia which is registered federally, and a member of 
the union which is its state branch. Until 16 March 1986 
he was employed full-time by the federal organisation as 
a collector and on that date his services were terminated 
and a claim pursuant to section 29 in relation to that 
dismissal is currently proceeding before this 
Commission. Since his dismissal the applicant has not 
obtained work in an industry or calling with the union's 
constitution save for acting on one occasion as agent of 
the proprietor of the Victoria Hotel, Subiaco in 
proceedings in this Commission. On or about 29 
December 1986 the applicant made out a cheque for the 
appropriate sum and forwarded it by post to the office of 
the union in payment of due subscriptions, but the 
cheque was not received or at least was never credited. 
Subsequently on 16 March 1987 he tendered in payment 
of subscriptions a further cheque for the appropriate 
amount to the Secretary, which the secretary refused to 
accept. 

This application was issued on 1 April 1987 and having 
received notice of the application the Secretary took 
action on 8 April 1987 under the rules to cancel the name 

of the applicant from the register of members in 
accordance with rule 22.—Purging the Register which 
provides: 

The Secretary and/or Committee of Management 
shall cancel, from the register of members, the 
names of persons whose membership ceased 
because:— 

(a) of resignation, dealth, expulsion or other 
reason; 

(b) he becomes 12 months in arrears in 
payment of contributions; 

(c) ceased being employed or usually 
employed in any capacity, whether 
permanent or casual, or in connection with 
the Industry or calling as set out in rule 
4.—Constitution for a continuous period 
of six months other than Officers of the 
Union, honorary life members or the case 
of illness as proved by a doctor's 
certificate. 

The cancellation in (b) and/or (c) hereof shall not 
affect the liability for payment in full of all amounts 
incurred for contributions, dues, levies, fines or 
penalties to the date membership ceases. 

The Secretary invoked this action acting on 
information that the applicant had ceased or was not 
employed or usually employed in any capacity in 
connection with the industry or calling as set out in rule 
4.—Constitution for a continuous period of six months. 
He acted upon the basis that the applicant's eligibility for 
membership rested upon the union treating him as a 
person appointed an officer of the union for the purpose 
of eligibility and as that status ceased on termination of 
his services as a collector he was not excluded from the 
requirements under rule 22. 

It is obligatory for the Secretary or the Committee of 
Management to purge the register provided the requisite 
event which determines when membership has ceased 
according to the rules has actually occurred. In this case 
the Secretary has made up his mind that the applicant 
ceased for the requisite period to be employed or usually 
employed in the industry on the basis of information 
which he ascertained in the course of current proceedings 
arising out of the applicant's dismissal. Furthermore the 
Secretary would argue that the applicant cannot lay 
claim to any right or exclusion in favour of officers of the 
union as a result of his being dismissed from service as a 
collector. According to the Secretary it was on that basis 
and because of other recent incidents that he advised the 
applicant on 8 April 1987 that his name had been 
cancelled from the register of members. 

As I understand it the applicant is in the process of 
challenging the fairness of his dismissal and claims to 
have had sufficient employment in the industry to 
provide a foundation for eligibility. I am unable to say 
conclusively whether or not the applicant is eligible for 
membership on the little information before me, it does 
appear unlikely but it is possible that the position could 
change in the event that the Commission in the other 
proceedings saw fit to order that the applicant be re- 
employed. Those proceedings were part heard when this 
application was instituted and no step had then been 
taken to purge the applicant's name from the register. In 
the proceedings before me the applicant's financial 
standing has been sufficiently demonstrated, that is to 
say he tendered the appropriate subscription on two 
occasions although the tender was declined. 

In all the circumstances I consider the Secretary's 
action in striking the applicant's name from the register 
was peremptory and demonstrated a surplus of zeal. I 
take that view in particular because the applicant was, or 
rather is, a member of the Committee of Management 
and rule 9.—Removal of Officers and Members of 
Committee of Management guarantees a proper hearing 
before a special general meeting of the union before a 
member of the Committee of Management may be 
removed, he is to be given particulars of the charge made 
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against him at least two weeks before the special general 
meeting called to deal with his case and a two-thirds 
majority of members present is required to vote in favour 
of removal for that motion to be effective. These are 
special provisions which should be strictly followed in a 
proper case. 

In view of the foregoing I propose to grant the applica- 
tion for relief and I direct that, subject to paying 
whatever subscriptions are appropriate under the rules, 
the applicant be permitted to exercise the privileges of 
membership of the union and of the Committee of 
Management thereof unless and until he is removed from 
that position or from membership in accordance with the 
rules. In particular I direct the secretary to restore the 
name of the applicant to the register of members and 
bring to the attention of the Committee of Management 
for such action as it shall see fit the matter of the 
applicant's eligibility to remain a member of the union 
and a member of the Committee of Management. A 
minute comprising these directions will now issue and the 
parties will be entitled to speak to the same. 

Mr R.G. Newton appeared on his own behalf. 
Mr E.L. Fry appeared on his own behalf. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 334 of 1987. 

Between Robert Gregory Newton, Applicant and Eugene 
Leslie Fry, Branch Secretary, Federated Liquor and 
Allied Industries Employees' Union of Australia, 
Western Australian Branch, Union of Workers, 
Respondent. 

Before His Honour the President D.J. O'Dea. 

Order. 
THIS MATTER having come on for hearing before me 
on the 10th day of April 1987 and having heard Mr R.G. 
Newton on his own behalf and Mr E.L. Fry on his own 
behalf and having reserved judgment on the matter and 
judgment being delivered on the 16th day of April 1987 
wherein I found that the application should be granted 
and gave reasons therefor, it is this day, the 16th day of 
April 1987 ordered and directed that:— 

1. Subject to the payment of whatever subscrip- 
tions are appropriate under the rules of the 
Federated Liquor and Allied Industries Employees 
Union of Australia, Western Australian Branch, 
Union of Workers, the applicant be permitted to 
exercise the privileges of membership of such union 
and of the Committee of Management thereof 
unless and until he is removed from that position or 
from membership in accordance with the rules; and 

2. That the Secretary restore the name of the 
applicant to the register of members of the union 
and bring to the attention of the Committee of 
Management for such action as it shall see fit the 
matter of the applicant's eligibility to remain a 
member of the union and a member of the 
Committee of Management. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 66 (2). 

Alan Barry Wells 
and 

West Australian Psychiatric Nurses' Association 
(Union of Workers). 

No. 213 of 1987. 

HIS HONOUR THE PRESIDENT D.J. O'DEA. 
Perth 22nd April 1987. 

Employee Organisation — election inquiry — irregularity 
— election declared void — new election ordered. 

Reasons for Decision. 
THE PRESIDENT: This is an application by Alan Barry 
Wells, pursuant to section 66 of the Industrial Relations 
Act 1979, for an inquiry into an election for the position 
of secretary/treasurer of the West Australian Psychiatric 
Nurses' Association (Union of Workers), the poll for 
which closed at 9.30 a.m. on Wednesday 25 February 
1987, resulting in a narrow victory for Robert Geoffrey 
Pike who was the incumbent secretary/treasurer, over 
his opponent Arthur Pratt. About 40 per cent of the 
financial membership voted in the poll and out of 302 
formal votes distribution in favour of the candidates was 
155 to 147. The applicant is a financial member of the 
Association and on the basis of his application was that 
irregularities occurred in that eight members did not 
receive ballot papers, five members did not receive them 
until it was too late to record a vote, and a further 
member failed to vote because he was misinformed by a 
circular from the Association that the ballot closed at 12 
midday instead of 9.30 a.m. (see Exhibit 2). As a result 
those members were disenfranchised. 

The ballot was by postal ballot pursuant to section 69 
of the Act by an officer holding office under the 
Electoral Act 1907. The electoral roll was provided by the 
secretary/treasurer from the register of members which 
is kept by him pursuant to rule 33 of the rules of the 
Association which rule also requires members to notify in 
writing changes of address. 

It is evident that in a number of relevant cases current 
addresses do not appear on the electoral roll. The 
following financial members attested by statutory 
declaration tendered in evidence, which evidence I 
accept, that they did not receive ballot papers, or in some 
cases did not receive ballot papers until after closure of 
the poll. In all but two cases those members expressed 
their intention to vote for the unsuccessful candidate: 

Michael Manson 
Ellen Patricia Matthews 
Michael Kevin Redknap 
Mary Elizabeth Parke 
Rosalie Ann Hill 
Hilary Anne Plumb 
Evan Hendrik Ubels 
Theresa-Lee Wilson 

In each of these cases the current address of the 
member is different from that shown in the register of 
members and consequently on the electoral roll. Further 
ballot papers were redirected to the members at their 
correct address in the case of four of those members but 
the ballot papers were not received or were not received 
in time. 

A further financial member, Margit Hall who attested 
that she did not receive a ballot paper and Derek 
Jackson, who attested that his ballot paper arrived 
during the first week of March, well after the closure of 
the ballot, each currently live at the address shown on the 
register and hence on the electoral roll, as does Graham 
Hugh Jones who gave sworn evidence that he did not 
receive a ballot paper until 12.30 p.m. on the day of the 
closure of the ballot, and that he intended to vote for the 
unsuccessful candidate. The member's membership 
card, in this particular case, for some unexplained 
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reason, was placed on the non-members drawer along 
with the cards of three other members, namely Yvette 
Alves-Veira, Marian Jane Chinnery and Sharon Wilson. 
None of these last named members made declarations or 
gave oral evidence but according to the applicant's 
assertion they too did not receive ballot papers thought 
they are financial members and since I have been 
informed that their cards were found in the non-member 
drawer I assume that they did not, in fact, receive ballot 
papers. 

A further member Ethel Lamers gave evidence before 
me that she did not receive a ballot paper and although 
her current address is not that shown on the register of 
members that is not her fault since she advised a change 
of address as long ago as 1 August 1985 in a letter in 
which she complained to the secretary/treasurer of not 
receiving a ballot paper in respect of a referendum for a 
38 hour roster (see Exhibit 7). 

Mr Jones, whom I mentioned earlier, also referred to 
"quite a few" members who complained in general 
conversation that they did not receive ballot papers or 
received them too late. I accept what he said but I can 
place little reliance on such general comment. He also 
explained his opinion that morale of some members was 
affected because they felt they had been disenfranchised. 
Mr Jones himself complained to the president Mary 
Lawrence that he had not received a ballot paper by 20 
February 1987. It was she who phoned the electoral 
office about the matter on his behalf and on behalf of 
other members. She gave evidence before me and stated 
that members had approached her as president and they 
were concerned about not receiving ballot papers. She 
could not recall how many there were but she estimated 
"10 to 12 altogether". She noted that there was "a lot of 
controversy" amongst members because of members not 
receiving ballot papers or getting them too late to vote, 
people speculated that if everybody had voted the 
election result might have been different. I accept her 
evidence so far as it goes though it is confined principally 
to her impression gathered from general conversations 
with others. 

Mr Pike, the secretary/treasurer, explained to me the 
method of a card system which was adopted for the 
purposes of the Association's register of members. He 
explained that the office of the Association had moved a 
number of times in recent years being at one time part of 
a joint unions organisation sharing office arrangements, 
at that time he says he closely supervised the membership 
rolls and records. Later the Association moved to offices 
shared with another union, the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch. At that time the general 
administration including the maintenance of the 
membership records was, by arrangment, carried on 
through that union's office and the list of members was 
transferred to a computer listing on that union's 
computer. During that period all correspondent was 
received and dealt with by the staff of that union and the 
secretary/treasurer had little contact with the 
maintenance of the register of members. About a year 
ago that arrangement ceased and the membership record 
was maintained by an experienced person engaged for 
that purpose who took the records from the office of the 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch to 
another place set up for the purpose where she undertook 
the maintenance of the register and recorded resignations 
and retirements received through the mail. She also did 
the Association's bookkeeping. In June 1986 the 
Association moved to its present address at the Labor 
Centre, 82 Beaufort Street and in October Katrina 
Liddell was employed at the office of the Association 
and, although the membership records were not in her 
custody, she was required to add on and remove names 
from the membership list by reference to a system of 
computer print outs and information from employers 
making deductions of subscriptions from the wages of 
members. 
54421—3 

On 29 January 1987 the membership cards were 
delivered to the Association's office and Miss Liddell 
reorganised the cards alphabetically and typed from the 
cards the names and addresses of the members and the 
result of her efforts in due course comprised the roll that 
was delivered to the electoral office. 

Mr Pike explained that a circular was prepared and 
delivered to the notice board in each workplace drawing 
the attention of members to the election and asking them 
to contact the Returning Office at his address if they had 
not received a ballot paper. The circular mistakenly 
contained the information that all ballot papers must be 
returned by 12 midday on 25 February 1987 although in 
fact the time for closure of the poll was 9.30 a.m. (see 
Exhibit 2). For the purpose of checking the position 
regarding persons named in the application as having 
been members who had not received ballot papers, or 
had received them too late to vote, Mr Pike prepared a 
comparison of actual addresses and those shown on the 
roll. The information thus provided reflected in 
substance the position as I have earlier observed in 
respect of those particular members, and I do not 
propose to repeat the details. 

Mr Pike attributed a good deal of the trouble to the 
Association's having changed office a short time before 
the election. He claimed that he and the staff of the 
Association made every endeavour to correct any 
mistakes that they became aware of and he denied that 
there was any deliberate attempt to mislead members in 
respect of the time of the closure of the voting as advised. 
He told me that he visited many workplaces publicising 
the election and encouraging members to vote. It seems 
that about a dozen members contacted the Returning 
Officer in order to obtain a ballot by redirection. 

I accept that the misinformation as to the time of 
closure of the ballot was not intentional. I cannot 
understand, and it is not possible to discover why, ballot 
papers were not sent or not sent out in time to financial 
members whose current address corresponds with that 
on the list prepared from the register of members, that is, 
on the roll. Nor can I understand why the record cards of 
financial members were not in their proper place within 
the record system and how they came to be put into a 
non-members drawer. There is no basis on which I can 
conclude that ballot papers were deliberately not directed 
to certain members or were not directed in sufficient time 
to enable them to record a vote, but a significant number 
of financial members were affected adversely on the 
occasion of this election and it is to be hoped that for 
future elections an accurate and reliable roll can be 
provided. 

For the purposes of the Act: 
"irregularity", in relation to an election for an 

office, includes a breach of the rules of an organisa- 
tion, and any act, omission, or other means by 
which the full and free recording of votes, by 
persons entitled to record votes, and by no other 
persons, or a correct assertainment or declaration of 
the results of the voting is, or is attempted to be, 
prevented or hindered; 

I have no doubt that there was an irregularity within 
the meaning of the Act in the failure to provide ballot 
papers within time to those who were financial members 
whose current addresses were on record. That accounts 
for at least six persons and there are possibly others. I 
tend to think that there was also an irregularity in the 
failure to maintain an accurate register of members so as 
to provide the Returning Officer with a reliable record of 
those entitled to vote. Even if this is not so I think it 
would be unsafe in the circumstances to allow the 
election result to stand because of the closeness of the 
result, the small return of the poll and, in particular the 
significant number of financial members who have in one 
way or another recorded the fact that they failed to 
receive a ballot paper or to receive one within time and 
expressed an intention to vote for the unsuccessful 
candidate. I propose therefore to grant the application 
for a fresh election for the position of secretary/ 
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treasurer. The election should be conducted in accor- 
dance with the rules as soon as an accurate roll of eligible 
members can be compiled. If it be necessary the applicant 
or the secretary/treasurer may apply for further 
directions in respect of this order. 

Order accordingly. 

Mr A.B. Wells appeared on his own behalf. 
Mr R.G. Pike appeared on behalf of the respondent. 
Mr P.R. McDonagh, Returning Officer, appeared on 

his own behalf. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 213 of 1987. 

Between Alan Barry Wells, Applicant and West 
Australian Psychiatric Nurses' Association (Union 
of Workers), Respondent. 

Before His Honour the President D.J. O'Dea. 

Order. 
THIS MATTER having come on for hearing before me 
on the 13th day of April 1987 and having heard Mr A.B. 
Wells on his own behalf, Mr R.G. Pike on behalf of the 
respondent and Mr P.R. McDonagh, Returning Officer, 
on his own behalf and having reserved judgment on the 
matter and judgment being delivered on the 22nd day of 
April 1987 wherein I found that the application should be 
granted and gave reasons therefor, it is this day, the 22nd 
day of April 1987 ordered that:— 

1. The election for the position of secretary/ 
treasurer of the respondent union, the result of 
which was declared on the 25th day of February 
1987 be declared void; and 

2. There be a fresh election for the position which 
should be conducted in accordance with the 
registered rules of the respondent union as soon as 
an accurate roll of eligible members can be 
compiled. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

DECLARATIONS MADE 
UNDER SECTION 34 — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Application pursuant to Section 29 for 

declaration of Commission. 

Operative Plasterers and Plaster Workers Federation 
of Australia (Industrial Union of Workers) 

Western Australian Branch 
and 

Building Workers Industrial Union of Australia 
— Western Australian Branch. 

No. 231 of 1986. 

NO AWARD. 

Building Trades Employees Building Industry 

COMMISSIONER O.K. SALMON. 
Perth 17th day of March 1987 

Interunion dispute — demarcation — building trades 
employees — wall and ceiling fixers and carpenters 
— eligibility for membership declared. 

Reasons for Decision. 
THE COMMISSIONER: This is an application by the 
Operative Plasterers and Plaster Workers Federation of 
Australia (Industrial Union of Workers) Western 
Australian Branch, for a declaration concerning the 
construction of its constitution rule. The declaration 
sought and a brief reference to a dispute with the 
Western Australian Carpenters' and Joiners', Brick- 
layers' and Stoneworkers' Industrial Union of Workers 
(now the Building Workers' Industrial Union — BWIU) 
that gave rise to the application are set out in the 
accompanying schedule. The text of which I reproduce in 
full:— 

Schedule. 
Whereas a dispute has arisen as regards the industrial 

representation of workers employed by Wood 
Constructions and engaged in wall and ceiling fixing, 
including the installation of mouldings and the flushing 
of ceilings and cornices at the Commercial Hotel site, 
High Street, Fremantle, the Operative Plasterers and 
Plaster Workers Federation of Australia (Industrial 
Union of Workers) Western Australian Branch seeks the 
following declarations:— 

1. That on a proper construction of the rules of 
the Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of 
Workers) Western Autralian Branch it is entitled to 
enrol as members wall and ceiling fixers; 

2. That on a proper construction of the rules of 
the Western Australian Carpenters and Joiners, 
Bricklayers and Stoneworkers Industrial Union of 
Workers it is not entitled to enrol as members wall 
and ceiling fixers; and 

3. That the Operative Plasterers and Plaster 
Workers Federation of Australia (Industrial Union 
of Workers) Western Australian Branch is entitled 
to represent, in their industrial interests, persons 
employed or usually employed as wall and ceiling 
fixers and is entitled to represent such persons to the 
exclusion of the Western Australian Carpenters and 
Joiners, Bricklayers and Stoneworkers Industrial 
Union of Workers. 

The Western Australian Carpenters and Joiners, 
Bricklayers and Stoneworkers Industrial Union of 
Workers disputes the above claim. 

A reply to this claim and a counter claim was duly 
lodged by the respondent union. The reply contained 
details of events alleged to have taken place on certain 
days in February and March 1986 on several construction 
projects over the installation of mouldings, cornices, 
walls and ceilings using gyprock (a composite product of 
plaster and paper used as a fibrous plaster sheet 
substitute). The reply also asserted that "carpenter 
members of the respondent have for many years 
constructed and installed waU and ceiling frames and 
grids and fixed or placed gyprock, plaster board, 
acoustic tiles and other materials thereto. From time to 
time they have also wet flushed the same. Members of the 
applicant have also fixed or placed the said materials to 
wall and ceiling frames and grids and wet flushed the 
same. The custom and practice has been that the 
employer decides whether to use carpenters or 
plasterers". In its counter claim the respondent sought 
orders and declarations in the following terms:— 

(a) The work of construction and installation of 
wall and ceiling frames and grids is the work of and 
shaU be performed exclusively by carpenters. 

(b) The work of fixing gyprock, plaster board, 
accoustic tiles and similar materials where the same 
are not finished by wet flushing is the work of and 
shall be performed exclusively by carpenters. 

(c) The work of fixing gyprock, plaster board, 
accoustic tiles and similar materials where the same 
are finished by wet flushing is work which may be 
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performed by either carpenters or plasterers or wall 
and ceiling fixers, or any combination thereof 
according to the wish of the employer. 

(d) The work of wet flushing fixed gyprock, 
plaster board, accoustic tiles and similar materials is 
work which may be performed by either carpenters 
or plasterers or wall and ceiling fixers, or any 
combination thereof according to the wish of the 
employer. 

(e) The applicants cease forthwith all forms of 
industrial action in respect of this matter and return 
to the performance of their normal work if members 
of the respondent comply with their contracts of 
service and carry out such work as they may be 
directed by their employer. 

(g) The official servants and agents of the appli- 
cant be restrained from advising, encouraging, 
inciting, instructing, aiding, abetting or exhorting 
any members of the respondent to take industrial 
action in respect of this matter. 

(h) The actions of the members of the respondent 
in imposing a variety of bans in respect of this 
matter was and is unlawful, unreasonable and 
unwarranted. 

(i) Such further or other relief, orders or 
declaration as the Commission may think fit. 

In the course of the proceedings the respondent was 
granted leave to modify its claim and it now seeks a 
declaration only, stating that wall and ceiling fixers 
employed on the work of wall and ceiling fixing are not 
eligible for membership of either the applicant or the 
respondent; that carpenters employed upon the work of 
wall and ceiling fixing are eligible for membership of the 
respondent and ineligible for membership of the 
applicant; and that plasterers employed upon the work 
of wall and ceiling fixing are eligible for membership of 
the respondent. 

Leave to intervene in the proceedings was granted to 
the Wall and Ceiling Contractors Association. The 
Association did not support the claims of either union, 
rather it wished to emphasise that it was not really 
concerned about anything other than being able to 
employ persons who were most competent in the per- 
formance of wall and ceiling fixing irrespective of their 
trade training, or their union membership. The 
Association called no witnesses however, the evidence of 
one witness called by the applicant was consistent with 
the point made and this evidence has been of assistance 
to me in understanding the Association's point of view. I 
was also asked to have particular regard to the fact that 
some of the Association's members are concerned with 
the Federal Award. Finally, a request was made that if 
my decision was to favour one union over the other I 
should take steps to ensure that changes come about 
gradually so that the least inconvenience will be caused 
for the Association's members. I think the proper view of 
the intervenor's case is that it asks me to leave things 
unchanged. 

Whereas the applicant in this case claims the right to 
enrol as members persons employed as wall and ceiling 
fixers to the exclusion of the respondent, the respondent 
makes no claim to being able to enrol persons so 
employed, but it asserts that the applicant in fact has no 
such rights of enrolment either. Therefore it is not a 
question of deciding the right to enrol wall and ceiling 
fixers as between two claimants but only as to one of 
them, the applicant. Accordingly, it is the applicant's 
constitution rule that I should turn to first in order to 
determine the most fundamental of all of the issues 
before me. 

The essence of the applicant's case concerning its 
constitutional rights is encapsulated in two brief passages 
from Mr Jackson's closing address. He said that "The 
wall and ceiling fixing is a development of the trade of 
fibrous plastering. The development being due to the 
introduction of different construction methods of walls 
and ceilings, and the products fixed. There was a 

development in Western Australia . . . from fibrous 
plastering work into wall and ceiling fixing. The trade 
itself is part of the plastering trade. All of the 
documentation indicated that it was part of the fibrous 
plastering trade and a development of that". He then 
went on to address the problem confronting the 
applicant arising from the limiting content of its 
constitutional rule. He said "Of course union rules are to 
be interpreted on the basis of allowing for such 
developments. The fact that there is within the 
applicant's rules no excess wording 'wall and ceiling 
fixer' does not mean for a moment that they are not 
entitled to enrol persons employed as such." 

In the latter connection, Mr Jackson had earlier cited 
the majority decision of the High Court in re Williams; 
ex parts Australian Building Construction Employees 
and Builders Labourers Federation [Vol 57 (1983) ALJR 
38] and also the decision of Mason J. in R v. Cohen and 
Others; ex parte Motor Accident Insurance Board (27 
ALR 263). To these decisions he then added the decision 
of the Full Bench of the Federal Court in Co-operative 
Bulk Handling Ltd v. Australian Workers' Union 
Western Australian Branch Industrial Union of Workers 
and Waterside Workers Federation of Australia (32 ALR 
541) as an authority referred to by the Full Bench of the 
Western Australian Industrial Relations Commission in 
the matter of an application by the Brewery Employees 
Industrial Union of Workers of Western Australia for 
alteration of Rule 3.—Constitution of its registered rules 
(66 WAIG 1017). 

At this stage it will be helpful if I reproduce in full the 
text of the applicant's constitution rule and in doing so I 
mention that it was emphasised in the closing of the 
applicant's case that reliance was placed on rule 3 (a) 
rather than rule 3 (b) as the basis of the argument 
concerning the applicant's right to enrol persons 
employed as wall and ceiling fixers. 

Rule 3.—Constitution. 
The union may admit to membership an 

unlimited number of persons employed or usually 
employed as 

(a) Plasterers — the work of a plasterer shall 
mean and be deemed to be, all internal and 
external plastering, and cementing, 
including rendering with all forms of 
plaster, asbestos fibre, finishing all kinds 
of plaster and plastic accoustic work, 
waterproofing work in cement, plaster or 
patent materials, by manual or mechanical 
means, including wood lathing and metal 
lathing, or any similar substitute that may 
be used as a ground for plaster work, such 
as sackett board; the fixing of plain and 
ornamental tiles on walls and floors; the 
fixing of fibrous plaster or any other kind 
of plaster required to be finished off with 
plastered joints; the topdressing of all 
concrete work finished in cement also 
cement floors, walls and ceilings, rough 
cast; and fixing plaster, cement, or patent 
plaster ornaments; and in the use of any 
materials appertaining to the trade or 
calling of plasterers. 
Provided that no person who is or is 
eligible to be a member of the Operative 
Plasterers and Decorators Union of 
Australia, Western Australian Branch, 
Union of Workers as at 26 July 1940 shall 
be eligible to be a member of this union. 

(b) Fibrous Plaster Workers — Persons 
engaged in — 

(i) Architectural modelling; 
(ii) The manufacture of architectural 

ornaments of plaster and fibrous 
plaster; 

(iii) The manufacture of fibrous plaster 
goods; 
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(iv) The fixing of manufactured plaster 
goods and fibrous plaster columns 
and accoustic tiles and the fixing of 
fibrous plaster on the walls and/or 
ceilings of buildings; 

(v) The preparation of designs and 
groundwork and the making of 
models and/or moulds whether of 
gelatine, plaster, wax, rubber or 
cement subject to the making of 
such models and/or moulds being 
incidental to the fibrous plaster 
industry; 

(vi) Any phase or phases of items (i) to 
(v) inclusive. 

(c) Manufactured Cement Goods Workers — 
Persons engaged in — 

(i) Architectural modelling; 
(ii) The manufacture of architectural 

ornaments of cement; 
(hi) The manufacture of portable 

articles of reinforced cement or 
concrete, cement pressed works, 
baths, wash tubs, troughs, sinks, 
pillars, ornaments and other 
miscellaneous goods including 
floor beams, partition blocks, 
lintels, corniches and ballasters, 
but excluding the manufacture of 
cement bricks, pipes and/or build- 
ing blocks, except where such work 
is performed in the establishment 
of manufacturers of fibrous 
plaster, plaster and/or cement 
goods and excluding workers 
employed by the Fremantle 
Harbour Trust and the Minister 
controlling harbours and rivers. 

(iv) The manufacture of cast stone and 
terrazzo where such work is per- 
formed in the establishments of 
manufacturers of fibrous plaster, 
plaster/or cement goods. 

(v) Any phase or phases of items (i) to 
(iv) inclusive. 

(d) Plaster Mill Workers — Persons engaged 
in the manufacture of Plaster of Paris. 

(e) And all other persons whether employees 
in the foregoing trade, or business or not 
as have been appointed officers of the 
Union. 
Provided that no person shall be a member 
(except as an Honorary Member) who is 
not a worker within the meaning of the 
Act. 

(f) The Union may admit to membership any 
person who is eligible in accordance with 
paragraphs (a) to (e) hereof, and who 
exercises his calling or vocation or who 
resides in the State of Western Australia. 

This rule is merely the addition of the constitution 
rules of two unions that amalgamated in 1964 to form the 
applicant union. These unions were the Perth Western 
Australia Sheet Fibrous Plaster and Plaster Modellers' 
and Cement Goods Manufacturers Employees' 
Industrial Union of Workers, registered in 1924 (Fibrous 
Plasterers) and the Western Australian Society of 
Operative Plasterers' Industrial Union of Workers, 
registered in 1926 (Operative Plasterers). 

I was invited to approach the issue of the applicant's 
constitutional rights by answering first of all the 
question: What is a wall and ceiling fixer? With respect, I 
have decided against taking this course. Since the 
applicant is the Operative Plasterers' and Plaster 
Workers' Union, I think the appropriate threshold 
question is: What are plasterers and fibrous plaster 

workers according to the words used in the constitution 
rule? The answer to this question depends upon the facts 
disclosed by the record as well as the evidence of the 
witnesses, more especially, in my opinion, those 
witnesses who spoke about fibrous plaster work develop- 
ments occurring before 1964. However, I will come to the 
constitution rule later. First of all, I will deal with the 
points arising from the various authorities cited in 
connection with rules for interpretation. 

In the Builders' Labourers' case (57 ALJR 38) a 
majority of the High Court said:— 

The eligibility provisions in the rules of a 
registered organisation of employees serve the 
function of defining the general area or areas of 
industry or industrial pursuit from which members 
can legitimately be drawn and with which the 
organisation can legitimately be concerned [see Reg 
v. Dunlop Rubber Australia Ltd; exparle Federated 
Miscellaneous Workers' Union of Australia (1957), 
97 CLR 71 at page 87; Reg v. Clarkson; ex parte . 
Victorian Employers Federation (1973), 131 CLR 
lOOatpp. Ill and 133; Co-operative Bulk Handling 
Ltd v. Waterside Workers Federation of Australia 
(1980), 49 FLR 355 at pp. 357-358], Since such 
eligibility provisions constitute a reference point for 
courts, commissions, employers, employees and 
other organisations in determining or ascertaining 
an organisation's proper coverage and field of 
operation they must be construed objectively [see 
Reg v. Aird; ex parte Australian Workers' Union 
(1973, above at p. 659; Reg v. Cohen; ex parte 
Motor Accidents Insurance Board 1979), 53 ALJR 
719 at pp. 720 and 723], In so construing them, 
however, it is permissable to pay regard to any 
common understanding among people concerned 
with relevant industries and particularly with 
industrial matters of the ordinary application of the 
words used and to take account of evidence of that 
common understanding furnished by the previous 
use of the words in the relevant organisation's rules 
and in statutory provisions, decisions, determina- 
tions, awards, reports and other papers concerned 
with the relevant industry or industries [see for 
example Rex v. Hickman; ex parte Fox and Clinton 
(1945), 70 CLR 598, at p. 613; Reg v. Aird; ex parte 
Australian Workers' Union above at p. 659]. 

It was put to me that the sentiments expressed in that 
passage applied equally to the construction of all union 
rules whether the unions be federal or state registered and 
that they allowed me to "roam fairly wide" when 
construing the applicant's rules. 

Perhaps the first observation I should make is that the 
passage cited is part of a decision of the High Court in 
which the majority refused to interpret the eligibility rule 
in a way that required that the words used be given more 
than their ordinary meaning. Obviously there are limits 
to how far one may "roam" and it is just as important to 
have regard for the opening words in the passage as it is 
to have regard for those that may appear to support the 
applicant's construction of its own constitutional rule. 

Secondly, I observe that the majority cited the decision 
of the Court in Reg v. Aird; ex parte Australian Workers' 
Union (1973) and also the decision of the Full Bench of 
the Federal Court in Co-operative Bulk Handling Ltd v. 
Waterside Workers Federation (1980). 

In its decision, the Federal Court, it is important to 
add, reproduced a passage from the decision of the Chief 
Justice in Reg v. Aird (129 CLR 654 at 659). That passage 
appears to provide a rationale for the genersous 
approach to interpreting union constitution rules. A very 
substantial part of the rationale was that the rule under 
consideration was more likely than not framed "by 
union officials more familiar with the practical affairs of 
industry than with the niceties or subtle nuances of 
language". But it does not follow that in each case 
drafting by union officials means a constitution rule 
loosely framed. It is also true that union officials have 
always understood that membership rules are necessarily 
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limiting propositions. Surely, then, the probability will 
be that constitution rules will be framed to express what 
their authors believe is the outer limit of the particular 
union's rights to enrol employees from a given vocation 
or industry. Moreover, the practice adopted by the 
registering authority in Western Australia has for many 
years been that a change in a union's constitution rule 
amounts to the registration of a new union; therefore, a 
decision taken by a union to alter its constitution rule is 
an important event demanding careful drafting lest what 
is produced does not stand up to scrutiny by other unions 
able to raise objections to constitutional rule changes and 
anxious to ensure that their own interests are protected. 
Alterations to membership rules are subject to statutory 
requirements and the steps that must be followed by 
unions are strictly administered. The point is that 
recently changed constitution rules should be taken as a 
reliable expression of their framers' intentions and the 
more so when there is a reliable record of their develop- 
ment available to be consulted. 

All of the foregoing has particular relevance to the 
applicant which is a union formed by amalgamating two 
registered unions in 1964. Amalgamation of unions was a 
process especially prescribed in section 10 of the 
Industrial Arbitration Act 1912-63. By virtue of these 
provisions any two or more industrial unions in the same 
industry or related industries could apply to the 
Commission for registration as one union. On the 
registration as an industrial union, the registration of 
every union affected was deemed to be cancelled and all 
the property, rights, duties and obligations whatever 
vested in or imposed on the unions affected became 
vested in or imposed on the new union. 

In the Furniture Trades' case (65 WAIG 2300) I had to 
decide whether the Western Australian Carpenters and 
Joiners, Bricklayers and Stoneworkers Industrial Union 
(the respondent's forerunner) was entitled to enrol 
persons qualified and employed as cabinetmakers. In 
deciding against that particular union I was guided by the 
unanimous decision of the Western Australian Industrial 
Appeals Court in Transport Workers Union v. 
Hamersley Iron Pty Ltd and Australian Workers Union 
(53 WAIG 1103 at 1105):— 

The rules of a registered industrial union can only 
be changed in the manner prescribed by the statute 
and the rules as registered from time to time are the 
final and only expression of them. It may be that 
such rules are in the true sense ambiguous. It is then 
permissable to have regard for subsequent conduct 
to resolve the ambiguity. 

With respect, I find no inconsistency between the 
statements of the members of the Western Australian 
Industrial Appeals Court and those of the other Courts 
referred to in these reasons. Scope for a generous 
approach to the construction of a union's membership 
rule exists when the rule is in a true sense ambiguous. 

Finally on this aspect of the case, I find support for 
what I have just said in the decision of the Full Bench of 
the Western Australian Industrial Relations Commission 
in the Brewery case 1965 (65 WAIG 769). I was referred 
to the Full Bench decision in the second Brewery case (66 
WAIG 1017). The decision in the second of these cases is 
really a sequel to the first decision. The following passage 
from the first decision reflects the statement of the 
Industrial Appeals Court in the Transport Workers' 
case. 

It is permissable where a construction rule is in the 
true sense ambiguous to have regard for the 
subsequent conduct to resolve the ambiguity. If 
there was any relevance in the evidence led as to past 
practice it seems to us it could only be as an aid to 
understanding the meaning of the expression ... in 
the rule. 

I find nothing in the decision of the Full Bench in the 
second Brewery case to indicate that the decision of the 
Industrial Appeals Court has been departed from; 
rather, I suggest that the approach taken towards the 
construction of the AMWSU membership rule was to 

avoid an absurd and unjust result; and the decisions cited 
by the Full Bench together with other rules of 
construction permitted that course to be followed. 

At an early stage in the proceedings I mentioned that it 
was likely that I would examine the applicant's 
registration file and the registration file of its pre- 
decessors. Later I advised the parties that I had examined 
the transcript of proceedings before the court of 
arbitration in connection with the making of the first 
award for plasterers in Western Australia in 1929.1 also 
mentioned a decision of Webb C. in a case concerning an 
award for carpenters in the federal jurisdiction made in 
1961. This was not a matter raised before me by either 
union, however I thought it would assist me. I thought 
that it fell into the category of things outside the record 
and that I should allow the parties to address me on it 
pursuant to section 26 (3) should they wish to do so. I 
refer to these things now because they have influenced 
my findings. 

It was impressed upon me as part of the applicant's 
case that a common understanding about the division of 
work between trades was a fact of considerable 
importance in deciding questions of constitutional 
coverage. In this respect, I was urged to pay regard to the 
definition of "plasterer" contained in the Building 
Trades Award No. 31 of 1966 and the Building Trades 
(Construction) Award No. 14 of 1978. I share the 
applicant's opinion about the importance of award 
definitions as valuable guides to common under- 
standings. However, I believe that common under- 
standings are far better appreciated in the total historical 
context and, with this in mind, I have consulted the 
reports from 1929 in order to determine what develop- 
ments, if any, have taken place in connection with award 
definitions over the intervening years. 

I have already said that the first award of the Court of 
Arbitration to regulate wages and working conditions for 
plasterers in Western Australia was made in 1929 (10 
WAIG 312). I glean from the transcript of proceedings in 
that case that there was a privately arbitrated award that 
had been in existence for a number of years, but there is 
nothing available about its terms and I will say no more 
about it. 

The claims and counter claims before the Court in 
1929 and the recorded evidence reveal that the definition 
of plastering work was an issue in dispute of some 
moment. The dispute was not related to those aspects of 
the work where plaster was the material used but to the 
cement using aspects of it. However, submissions were 
made and evidence was called to explain a demarcation 
agreement between plasterers and carpenters. Evidence 
was also given about the increasing involvement of 
fibrous plaster fixers in the cottage building section of 
the building industry. Lathing was also explained. The 
Court was told that lathing was done by plasterers and by 
lathers employed on contract. Contract lathing was 
traditional and not opposed by plasterers. In any event 
lathers were a disappearing lot. Lathing material was 
wood or metal. Wooden laths were of pine or jarrah. 
Pine laths were imported and expensive, jarrah laths had 
a propensity to crack after the plaster had set. Metal laths 
were six feet by three feet sheets of half inch mesh 
attached to wooden stud walls and ceiling joists, these 
walls and joists being the work of carpenters. Another 
kind of metal lath was a mesh product known as hy-rib. 
This type of lathing had no application in cottage work 
and was used for constructing internal walls in 
commercial buildings. Metal rods were installed from 
floor to ceiling along the line of the wall to be erected at 
distances equal to the width of the hy-rib mesh. The mesh 
panels were attached to the ceiling and the floor and 
wired along their edges to the metal rods. Wooden door 
frames were held upright by braces and the mesh was 
attached directly to the frames. Door frames and the 
metal rods were installed by carpenters. The rest of the 
work to complete the walls was done by plasterers. 

The evidence also reveals that fibrous plaster fixers 
were first employed in the manufacture of fibrous plaster 
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sheets, but as fibrous plaster became popular for reasons 
of cost these employees became on-site fixers of the 
products they made. Solid plasterers had no objection to 
fixers working on site because they considered them to be 
plasterers and it was thought that an amalgamation of 
the two unions was only a matter of time. 

There are three factors of importance that can be 
reasonably extracted from the evidence in the 1929 case. 
All of them contributing to a better understanding of the 
applicant's membership rule. First, apart from its cost 
advantages, the attractiveness of fibrous plaster sheet as 
a suitable material for internal walls and ceilings was its 
inherent stiffness. This property always provided 
potential for rendering lathing obsolete, but not stud 
walls. Fibre was a lathing for plaster superceding 
traditional lathing, but fibrous plaster sheets were fixed 
on stud walls and ceiling joists. 

Second, by reason of installing door frames and by 
agreement between the unions concerned, the steel rods 
to which the mesh laths were attached, carpenters were 
involved in the erection of non-load bearing composite 
walls when the definition of plastering work was under 
consideration by the Court of Arbitration. 

Third, the on site work of fibrous plasterers was 
limited to fixing the products they manufactured in 
plaster modelling works. 

By decision of the Court a definition of plastering 
work was inserted in the award (10 WAIG 315). That 
definition is reproduced here along with the original 
constitution rule of the Society of Operative Plasterers so 
that comparisons can be made with the modern 
definition of "plasterer" in the building trades awards 
(57 WAIG 1203 at 1206 and 65 WAIG 1490 at 1493). 

Rule 3.—Constitution. 
The union may admit to membership an 

unlimited number of persons employed or usually 
employed as plasterers and the work of a plasterer 
shall mean and be deemed to be all internal and 
external plastering and cementing, including wood 
lathing and metal lathing, or any similar substitute 
that may be used as a ground for plaster work such 
as sackett board; the fixing of plain and ornamental 
tiles on walls and floors; the fixing of fibrous plaster 
or any other kind of plaster required to be finished 
off with plaster joints; and topdressing of all 
concrete work finished in cement also cement 
floors, walls and ceilings, rough cast; and fixing 
plaster, cement, or patent plaster ornaments and in 
the use of any materials appertaining to the trade or 
calling of plasterers. Every person admitted shall be 
a worker within the meaning of the Industrial 
Arbitration Act 1912-25 and not less than 14 years 
of age. 
Award Clause 7.—Definition of Plastering Work. 

Plastering work shall mean and be deemed to 
be — 

(a) All internal and external plastering and 
cementing; 

(b) Wood lathing (except where work done by 
recognised lathers) and metal lathing or 
any similar or other substitute such as 
sackett board, which may be used as a 
ground for plastering work; 

(c) The fixing of pre-cast plaster or any other 
kind of plaster required to be finished off 
with plastered joints; 

(d) Plastering in sewers, septic tanks, water 
tanks and cooling chambers; 

(e) Also the following work where such work 
is done by workers engaged or employed as 
plasterers; 

(i) Fixing of plain and ornamental tiles 
on walls and floors; 

(ii) Topdressing of concrete work 
finished in cement or granolithic; 

(iii) Fancy paving. 

The following work is not included in the foregoing 
definition: 

(i) Work now usually done by workers in fibrous 
plaster or authorised to be done by workers 
under any other award or industrial agreement; 

(ii) Work done by plumbers. 
The similarity between the constitution rule and the 

award definition makes it more likely than not that the 
Court based the award definition substantially on the 
constitution rule. However, perhaps of greater interest is 
that in terms relating to plaster work, distinct from 
cement work, the definitions in the 1929 award and the 
modem awards are essentially the same. I will return to 
this point. 

It will be seen that the 1929 definition excluded "work 
now usually done by workers in fibrous plaster". By 
1938 this exclusion was deleted. Given the attitude of 
operative plasterers towards fibrous plasters in 1929, the 
most likely explanation for deleting the exclusion was the 
advent of the first award for fibrous plasterers in 1936 (17 
WAIG 24). This award contained a classification of fixer 
but the worker was not defined, nevertheless this award 
meant that the exclusion for fibrous plasterers contained 
in the 1929 award was unnecessary. 

It is a matter of some importance that the 
constitutional rule of the Fibrous Plasterers Union was 
totally recast in 1949 (29 WAIG 654). Originally 
membership of this union consisted of 

... an unlimited number of persons employed or 
usually employed in the making or manufacture of 
sheet fibrous plaster and plaster modelling and 
cement troughs, baths and cisterns and cement 
goods, and every person becoming a member . . . 
shall be not less than 14 years of age and the union 
shall not include in its membership persons eligible 
for membership in the Western Australian Society 
of Operative Plasterers. 

The 1949 constitution rule was expressed in the same 
terms as the applicant's present rule 3 (b). 

Award No. 1 of 1956 (36 WAIG 49) was the first 
fibrous plasterers' award to define a fibrous plaster 
worker. The definition in the award was expressed in the 
same terms as the 1949 constitution rule except that it did 
not contain item (e) "Any phase or phases of items (a) to 
(d) inclusive". This item was added to the definition in 
the award of 1964 (65 WAIG 166) along with a definition 
of fibrous plaster fixer. The inclusion of the latter 
definition was contested by the carpenters' union. A 
fibrous plaster fixer was defined as "an on site worker 
who fixes pre-cast plaster products in walls and ceilings, 
or as required in buildings, including all necessary 
suspensions and fittings". 

Although the 1964 Fibrous Plasterers Award arose 
from a reference of industrial dispute lodged by the 
Western Australian Fibrous Plasterers Industrial Union 
of Workers, when the award issued in 1965 the 
amalgamation of this union with the Western Australian 
Society of Operative Plasterers was completed. 
Accordingly, the award was made with the Operative 
Plasterers and Plaster Workers Federation (the applicant 
in thses proceedings) as the union party to it. 

The reasons for decision accompanying the delivery of 
the 1964 award referred to a demarcation matter dealth 
with in 1958 (38 WAIG 314 and before the Court at 728). 
The dispute concerned the right of fibrous plasterers to 
fix and finish plaster wall panels to the exclusion of 
carpenters and operative plasterers. Obviously, the 
amalgamation and the new award overcame any 
problems between fibrous and operative plasterers that 
may hav lingered on after the 1958 demarcation 
settlement, but the fact of the dispute is an important 
consideration in my findings on the membership rule. 
The reasons also include the Commissioner's findings on 
the rights of fibrous plaster fixers to "perform the work 
of attaching to beams aluminium strips which are 
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rivetted to aluminium T-bars which in turn support 
plaster tiles forming what is termed in construction 
parlance a suspended ceiling." 

In deciding to allow the definition Flanagan C. noted 
that suspended ceiling work had been performed by 
fibrous plaster fixers for twelve years prior to 1965 and he 
obviously thought that the definition was justified in 
consideration of established practice. He was of the 
opinion that the applicant's membership rule allowed 
that the work in question be performed by persons 
referred to in the rule as fibrous plaster workers: 

The constitution of the applicant union clearly 
embraces the work under subclause 4 of rule 3. — 
Constitution, where the work of fixing is specified in 
conjunction with subclause 5 where reference is 
made to 'any phase or phases of work' listed in a 
number of items which includes the preceding 
subclause. 

The witnesses who gave evidence before me on behalf 
of the applicant spoke of developments in fibrous plaster 
fixing during the fifties and before 1970 when gyprock 
appeared on the scene. In particular, I was impressed by 
Mr Warren. I thought he was a thoroughly credible 
witness and I found his account of the early suspended 
ceiling work done by fibrous plasterers most helpful. 
Overall the evidence of the witnesses certainly confirms 
the truth of the observation by Flanagan C. in 1965 that 
fibrous plaster fixers had been installing suspended 
ceilings for twelve years before. But taken in conjunction 
with the evidence from the record, it also leads me to the 
conclusion that with regard to operative and fibrous 
plastering the only job factor of any real significance that 
developed before the amalgamation of the two unions in 
1964 was this suspended ceiling work. Furthermore, 
since it is most unlikely that the advent of gyprock and 
asbestos substitutes requiring wet plaster flush jointing 
was able to be anticipated in 1964, I am convinced that 
the applicant's constitution rule did not comprehend the 
enrolment of persons other than those employed as 
operative and fibrous plasterers ar those terms were then 
commonly understood. 

I believe that the common understanding of fibrous 
plaster work in 1964 went beyond the meaning of fibrous 
plasterer conveyed by a strict reading of the applicant's 
rule 3(b) and that suspended metal work in connection 
with acoustic tiles was commonly understood to be part 
of fibrous plasterers' work because of the practice that 
had been established in that respect. However, to 
accommodate the common understanding it appears that 
a gererous construction of the rule, of the kind 
contended for by the applicant in these proceedings, was 
place on it bay all concerned. This construction was then 
recognised by Flanagan C. when making the 1964 award. 

My belief about the strict meaning of rule 3(b) being 
overtaken in 1964 by common understanding is based 
mainly on my appreciation of the evidence in the record. 
It may appear that there is a plausible argument for 
saying that I am wrong because of the rule approved in 
1949, now rule 3(b). It is open to be said that by including 
the provision "any phase or phases of items (a) to (d) 
inclusive" the framers of the rule had anticipated 
suspended ceilings in metal and metal stud walls as 
phases of fixing plaster. I would answer that argument by 
saying that metal ceiling suspension work in connection 
with plaster "goods" would have been so unlikely as to 
be absurd; that any phase of phases of fixing fibrous 
plaster "on" the walls and/or ceilings of buildings could 
not include the installation of metal suspension systems 
for ceilings or metal stud walls; and if it is said that metal 
ceiling work was anticipated as a phase of "fixing" 
acoustic tiles, Mr Warren's evidence included perfect 
descriptions of "fixing" tiles before metal suspensions 
arrived and ' 'fitting" tiles thereafter. To this day tiles me 
"fitted" in metal suspension work not "fixed". If 
suspended metal grids were anticipated as a phase of tile 
work why specify acoustic tiles only and why limit work 
on acoustic tiles to their fixing? 

I will not attempt to answer that question because, in 
my opinion, by far the more likely reason for framing the 
1949 rule in the terms used is the thoroughly practical one 
of survival. Bearing in mind that fibrous plasterers had 
been working on site for many years and the Fibrous 
Plasterers' Union had obtained an award in 1936 to cover 
on site work when it had no constitutional rights to cover 
persons employed in such work, sooner or later this 
union's officials would come to realise that the 
continuation of the union's ability to formally represent 
on site fibrous plasterers depended on the continual 
goodwill of the Operative Plasterers Union. [A tenuous 
arrangement indeed, and the 1958 demarcation case 
shows best how goodwill could never be relied upon in 
changing circumstances.] Therefore, it was necessary for 
the Fibrous Plasterers' Union to amend its constitutional 
rule to consolidate the coverage it had assumed in 
practice; and common sense requires that the rule would 
have been drafted at its widest according to the scope of 
the work then being done by fibrous plasterers. 
Furthermore, it should not be overlooked that the fixing 
of fibrous plaster on the walls and ceilings of buildings 
involved the method of grouting fibrous plaster sheets 
and fixing wooden battens to ceiling joists. These tasks 
are a phase of fixing plaster sheets and, in my opinion, 
they are far more likely to be indicative of the kinds of 
tasks that called for including in the rule the words "any 
phase or phases of items (a) to (d) inclusive" than 
suggestions about metal work. 

It follows from what I have said about fibrous 
plasterers so far, that the decision of Flanagan C. in 1964 
amounts to a generous construction of the applicant's 
rule 3(b). Common sense also requires that today 
"fibrous plaster" include the substitutes, plasterglass 
and gyprock. I also think that there is scope for taking 
the rule further to include hardiflex when it is to be wet 
plaster flush jointed. Hardiflex is an asbestos sheet 
substitute and while there is no evidence to enable a 
finding that before 1964 fibrous plasterers' work had 
traditionall included asbestos work, when it is wet plaster 
flush jointed the objective is a wall or ceiling finished 
with plaster. Therefore in the most important respect 
hardiflex is directly comparable with fibrous plaster 
sheet substitutes. 

Rule 3(a) describes the work of persons in the 
operative or solid plaster branch of plastering who may 
become members of the applicant. In some respects the 
work described may overlap work described in rule 3(b); 
in other respects it is separate and distinct, or additional: 
External plastering and lathing work is additional work 
and the fixing of fibrous plaster or any other plaster 
required to be finished off with plastered joints may 
include fixing fibrous plaster on the walls and ceilings of 
buildings, but it may also go further than this. 

The applicant would have it that the fixing of fibrous 
plaster, or any other kind of plaster required to be 
finished off with plastered joints as specified in rule 3(a) 
should be read so as to include, at least, the erection of 
metal stud walls and metal work for suspended ceilings as 
integral parts of plaster fixing. 

Part of the justification for this interpretation is found 
in the notion that stud walls are lathing, therefore part of 
plastering and plasterers work. I think this notion is 
unsound because of what I have already said about the 
evidence in the 1929 award case. Moreover by 1964 
fibrous plaster had made wet plastering, therefore 
lathing, substantially if not wholly obsolete; yet today 
stud walls are still a basis for fixing fibrous plaster 
substitutes. These facts hardly make a case for saying 
that stud walls should properly become plasterers' work; 
but in any event, metal stud walls had not arrived in 1964 
so they would not have been anticipated by the framers 
of the rule. 

As for the suggestion that metal work for suspended 
ceilings is an integral part of plasterers' work within rule 
3(a), that is simply not likely to have been intended, given 
that that work was a development that gave rise to the 
common understanding of fibrous plastering work 
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covered in rule 3(b), and also the separation of the two 
branches of plastering emphasised by the structure of the 
constitution rule. I should also add that there is no 
evidence of events and developments before 1964 that 
militates against this finding. 

The description of plasterers' work in rule 3(a) finishes 
with the words "and in the use of any materials 
appertaining to the trade or calling of plasterers". These 
words may appear at first sight to support an argument 
for the proposition that plasterers may erect steel stud 
walls etcetera. After all, laths are of steel, or even 
aluminium. These are materials appertaining to the trade 
or calling of plasterers, so it follows that plasterers may 
erect stud walls and metal work for suspemded ceilings. 
But laths are also of wood and plasterers have not 
previously claimed that they work in wood, nor do they 
claim that now. Plainly wood is a material appertaining 
to the trade of plastering in a strictly limited sense.. In the 
circumstances I think that "materials" is a term to be 
read down to conform with "plasterers" in the 
traditional, or 1964 sense. In my opinion it provides no 
support for the applicant's case. 

My findings so far on the two parts of the applicant's 
membership rule do not deal with all of the arguments 
and evidence presented. A very large part of the 
applicant's case was concerned with the advent of new 
plaster materials and installing techniques. Gyprock is 
the prime example raised in this part of the applicant's 
argument. Gyprock is a composite sheet of plaster and 
paper. Undoubtedly it is another kind of plaster that is 
finished off with plaster joints and falling squarely 
within the meaning of the constitution rule. Much was 
said in evidence about the tools and methods used to fix 
this material to walls and ceilings, and also about the wet 
plaster jointing methods involving fibreglass mesh and 
tapes. Fire resistant wall specifications and construction 
details using gyprock were also explained, but the crucial 
aspect in all of the evidence relied upon was the quality of 
the finish of the work done. 

To appreciate the importance of quality in this 
argument requires a clear idea of the great areas covered 
by ceilings and surrounded by walls in modern 
commercial and public buildings. Variations in the 
height of ceilings, no matter how small, are to be 
avoided, as are bends in walls, no matter how slight. 
Obviously the difficulties in avoiding these faults 
increase with the areas of ceilings and the lengths of 
walls. But if faults do occur, for example if there are 
slight bends in a wall, they are most noticeable in certain 
light conditions where the plastered joint occurs. This 
fact was made very obvious to me during inspections at 
Observation City where I saw the revealing effects of 
light on finished walls in the hotel foyer. In the 
applicant's reasoning, therefore, wet plastering finishes 
on walls and ceilings go hand in hand with avoiding 
faults and imperfections and it follows that employees 
who fix and joint plaster should also erect the metal to 
which the plaster is fixed. According to this example the 
painter may also lay claim to erecting walls and ceilings 
because the faults are visible through his work. However, 
my difficulty with the applicant's argument is far more 
fundamental than that. 

The applicant and the persons responsible for devising 
and administering the Technical Education 
Department's training course for the wall and ceiling 
fixing trade share the opinion that plasterers as defined in 
the applicant's membership rule, and wall and ceiling 
fixers are essentially employed in one and the same 
vocation. This is to insist not only that it be allowed that 
all work performed by wall and ceiling fixers is work that 
may be done by plasterers, but also that employees 
performing the work of wall and ceiling fixers are eligible 
for membership of the applicant. But here the point to be 
kept foremost in mind is that persons employed as wall 
and ceiling fixers may never do work using plaster or 
plaster substitutes. That is to say, plaster work is 
incidental in wall and ceiling fixers' work and not the 
purpose of it. 

A massive amount of oral and documentary evidence 
was brought before me by the applicant. The technical 
witnesses were asked to explain in great detail the extent 
of technological change that has occurred in the field of 
wall and ceiling erection and the consequent demands 
made upon the employees concerned in terms of new 
skills displayed and responsibilities acquired. But with 
every piece of evidence brought to establish these facts, 
so the vocations of operative and fibrous plasterers 
envisaged by the framers of the applicant's membership 
rule are further departed from. 

So clear is all of the evidence before me showing the 
diversity of techniques and materials used in waU and 
ceiling erection today, that I can say with certainty that 
major building projects may be completed with walls and 
ceilings that involve no plaster or plaster substitutes at 
all. It follows, therefore, that to uphold the applicant's 
interpretation of its constitution rule must be to permit 
membership of persons who are employed for work on 
projects for an unspecified time engaged on wall and 
ceiling work in which plaster will never be used. It is one 
thing to say that a generous construction of the 
membership rule is cognisant of technological change, an 
expression of common understanding and that it avoids 
absurdity. It is another thing to construe the rule so as to 
produce an absurdity and the example I have just given 
reveals an absurdity that would arise if I construed the 
rule as the applicant would have me do. 

I have not reached this conclusion without regard for a 
possible rejoinder that I am promoting an inconsistency 
because I have recognised that a person employed to 
erect metal ceiling work to which acoustic tiles are fixed, 
is eligible to enrol as a member of the applicant. In these 
circumstances also the person may never touch plaster or 
plaster substitutes, therefore, it might be said the 
example is no different to the previous one and the 
person involved in the previous example should be 
eligible for membership of the applicant also. I have no 
trouble with this proposition. The purpose to be achieved 
by erecting the metal work in suspension systems is a 
ceiling of acoustic tiles; it is fibrous plasterers' work, in 
which metal work is incidental to the purpose. A 
comparison between the employees in the two examples 
cannot properly be drawn. 

Finally in connection with rule 3(a), the applicant's 
construction of this rule is not assisted at all by the 
definition of plastering contained in the building trades 
awards. I have already observed that the plaster work 
descriptions are essentially those found in the 1929 
award. The simple fact reflected in the record is that the 
developments occurring in plaster work over the years 
occurred in the fibrous plaster area and they were never 
included in the modern award definition. In my opinion 
nothing can be drawn from rule 3(a) to help the 
applicant's case; the rule was never intended to reflect 
more than it did when the words relied upon by the 
applicant were inserted in the original constitution rule 
of the Society of Operative Plasterers in 1926. 

My conclusions are that the fixing of fibrous plaster, 
or any other kind of plaster required to be finished off 
with plaster joints described in the applicant's rule 3(a), 
does not include the erection of metal stud walls, or the 
installation of metal work in connection with suspended 
ceilings; that likewise in rule 3(b) any phase or phases of 
the fixing of plaster' 'goods'' and/or any phase or phases 
of the fixing of fibrous plaster "on" the walls and/or 
ceilings of buildings, does not include the erection of 
metal stud walls or the installation of metal work in 
connection with suspended ceilings; that any phase or 
phases of fixing "acoustic" tiles includes metal work in 
connection with the suspension of such tiles; and that 
fibrous plaster includes plasterglass, gyprock and 
hardiflex or other wall panelling and sheet materials 
where the finish required is wet plaster finish. It follows 
from these conclusions that persons employed as wall 
and ceiling fixers are not eligible for membership of the 
applicant and I will so declare. 
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The evidence in this case is that persons who are either 
plasterers or carpenters are employed on the work of wall 
and ceiling fixing. This is a fact of some years standing 
and it is plain that it has happened this way because the 
work of plasteres and carpenters overlaps the work of 
wall and ceiling fixers. 

My conclusions on the work of operative and fibrous 
plasterers enables me to frame a declaration dexcribing 
the limites of the work of the persons who are eligible to 
become members of the applicant. But what of 
carpenters who are employed on wall and ceiling work? 
At what point does carpenters' work become the work of 
wall and ceiling fixers and carpenters become ineligible 
for membership of the respondent? 

Carpenter is not a term that is defined in the 
respondents constitution rule. The result is that the term, 
though it is limited in meaning, unlike plasterers in the 
applicant's rule, is susceptible to considerable expansion 
in meaning over time. For example, in the 1938 
Carpenters' Award a carpenter was limited by definition 
to working in wood, but that was changed substantially 
in 1948 when the Award definition was framed in the 
following terms: 

(i) 'Carpenter and joiner' means a worker 
engaged upon the erection, repair, ornamentation, 
and demolition of work in wood for re-erection or 
of any form of construction work in wood, and 
upon the work usually done by carpenters and 
joiners in any engineering or millright shop or yard, 
the building of bridges, jetties and/or wharfs, or the 
fixing of any other work in wood, metal or plastic 
usually done by carpenters and joiners in hospitals, 
mills, freezing works, tool stores, and all other 
places where carpenters and joiners are usually 
employed, and upon the making, preparing and 
fixing of any other material usually used in joinery 
or construction necessitating the use of carpenters 
tools or machines in lieu thereof, including — 

(a) metal ceilings, the fixing of the following 
asbestos products — 
plain and corrugated sheets, gutters, 
downpipes, ridgings, rainheads, 
ventilators, and skylites, facia and barge 
boards; 

(b) metal shop fronts and fittings; 
(c) the setting out and laying of wood blocks 

or parquetry flooring. 
By 1984 the definition was widened considerably and 

that is understandable given the period 1938 — 1948 and 
World War II. However, today the limits are v/ider still 
as.the current definition contained in the two building 
trades awards reveals:— 

(a) 'Carpenter and joiner' means a worker 
engaged upon work ordinarily performed by a 
carpenter and joiner in any workshop, 
establishment, yard or depot or on-site (including 
dams, bridges, jetties or wharfs). 

Without limiting the generality of the foregoing, 
such work may include:— 

(i) The erection and/or fixing work in metal; 
(ii) (aa) The marking out, lining, plumbing 

and leveling of pre-fabricated form 
work and supports thereto; 

(bb) The erection and dismantelling of 
such work but without preventing 
builders labourers from being 
employed on such work. 

(iii) The fixing os asbestos products, dry fixing 
of fibre plaster materials and the fixing of 
building panels, wall boards and plastic 
material; 

(iv) The erection of curtain walling; 
(v) The setting out and laying of wood blocks 

or parquetry or wooden mosaic flooring; 
and 

(vi) The erection of pre-fabricated buildings or 
sections of buildings constructed in wood, 
prepared in factories, yards or on site. 

It was suggested on behalf of the applicant that not too 
much reliance should be placed on this definition because 
it containes the words "such work may inclde". 
Therefore, it was further suggested, what follows does 
not come within carpenters substantial work; that it was 
permitted because it was incidental. I am not impressed 
with this suggestion. Take, for example, Item (vi); it 
describes work that is notoriously substantial carpenters 
work. Why then should the work described in (i) to (v) be 
considered differently? That kind of question appears 
not to have been considered. But of far greater 
importance is the evidence of the many witnesses called 
by the respondent. Even if carpenters fixing and/or 
erecting work in metal was at one stage merely incidental 
to carpentry work, it cannot be sair to be incidental today 
and the same goes for dry fixing of fibre plaster materials 
(e.g. plasterglass and gyprock), the fixing of building 
panels and wall board. I am satisfied, on the balance of 
probabilities, that all of this work forms part of the 
substantial work of carpenters and it overlaps the work 
of wall and ceiling fixers. Also according to the evidence, 
however, the work of carpenters excludes all kinds of wet 
plaster work. My declaration in this matter will be based 
on all the foregoing findings in connection with the work 
of operative and fibrous plasterers and carpenters. 

I do not think it is necessary for me to make 
declarations in respect of other issues raised and I 
refreain from doing so. The declaration will issue from 
the Registrar's Office. The parties are to advise me if they 
wish to speak to the minutes so that a date may be fixed 
for this purpose if necessary. 

Mr L.A. Jackson (of Counsel) with him Mr A.L. 
Drake-Brockman (of Counsel) on behalf of the 
Applicant. 

Mr D.H. Schapper (of Counsel) with him Mr H.R. 
Johnson on behalf of the Respondent. 

Mr T. Dobson intervening on behalf of the Wall and 
Ceiling Contractors Association. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 231 of 1986. 

Between the Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of 
Workers) Western Australian Branch, Applicant, 
and The Building Workers' Industrial Union of 
Australia — Western Australian Branch, 
Respondents. 

Before Mr Commissioner O.K. Salmon. 
The 3rd day of April 1987. 

Declaration. 
THE COMMISSIONER: Having heard Mr L.A. 
Jackson (of Counsel) and with him Mr A.L. Drake- 
Brockman (of Counsel) on behalf of the applicant, Mr 
D.H. Schapper (of Counsel) and with him Mr H.R. 
Johnson on behalf of the respondent and Mr T. Dobson 
intervening on behalf of the Wall and Ceiling 
Contractors Association, I the undersigned member of 
the Western Australian Industrial Relations Commission 
pursuant to the powers conferred on me by the Industrial 
Relations Act 1979 do hereby declare as follows:— 

1. That persons qualified and employed as Wall 
and Ceiling Fixers are not eligible for membership of 
The Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of 
Workers) Western Australian Branch or the 
Building Workers Industrial Union of Australia — 
Western Australian Branch. 
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2. Persons employed on the work of wall and 
ceiling fixer but excluding: 

(i) The erection of metal stud frames; 
(ii) work in metal for suspended ceilings, 

except when the ceiling is to be formed by 
acoustic tiles; 
and 

(iii) work of fixing materials other than 
plaster, fibrous plaster and plaster based 
fibrous plaster substitutes on walls and 
ceilings, except when such materials are to 
be wet plaster jointed 

are eligible for membership of the Operative 
Plasterers and Plaster Workers Federation of 
Australia (Industrial Union of Workers) Western 
Australian Branch. 

3. Persons employed on the work of wall and 
ceiling fixers but excluding all forms of wet plaster 
work are eligible for membership of the Building 
Workers' Industrial Union of Australia — Western 
Australian Branch. 

O.K. SALMON, 
[L.S.] Commissioner. 

AWARDS/AGREEMENTS — 
Application for — 

(a) CLERKS (Public Authorities) 
Award No. A7A of 1987. 

(b) CLERKS (Fremantle Port Authority) — 
WHARF AND SPECIAL CONDITIONS. 

Award No. A7B of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 23. 

Federated Clerks Union of Australia, Industrial Union 
of Workers, Western Australian Branch and 
Lotteries Commission of Western Australia 

and 
Fremantle Port Authority and Others and Federated 

Clerks' Union of Workers, WA Branch. 
No. PSA A7 of 1987 and PSA 355 of 1987. 

CLERKS (PUBLIC AUTHORITIES) AWARD 1987. 
CLERKS (FREMANTLE PORT AUTHORITY) 

— WHARF AND SPECIAL CONDITIONS 
AWARD 1987. 

Clerks State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
Perth 25 th day of May 1987 

New Award — replacing existing awards •— State Public 
Authorities — Broadbanding — Principles 4 and 11 
— Public Service Arbitration by consent — Award 
issued. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: There are two applications 
before the Commission. One is brought by the Federated 
Clerks Union, being application PSA A7 of 1987 against 
the Fremantle Port Authority and a number of other 

public authorities, with a view to standardising the 
conditions of employment of its members in those 
authorities and more significantly, perhaps, incorporat- 
ing those conditions into one single award. The second 
application, PSA 355 of 1987, is brought by the Lotteries 
Commission against the Clerks Union, dealing with 
hours of duty more particularly shiftwork, for clerks 
employed in the Lotteries Commission. In the end that 
matter has been dealt with by the parties in application 
PSA A7 of 1987. 

The principal application, which I regard as matter A7 
of 1987, seeks really, as I have said, to unify the 
conditions of employment in the public authorities the 
subject of that application and to incorporate them into 
the one award. The conditions of employment in those 
public authorities have had a long-standing nexus with 
the conditions of employment for clerks engaged in the 
Public Service in this State. In the main all this award 
seeks to do is to recognise existing standards. However, 
rather than provide, as has been the case in the past, 
conditions of employment by reference to Public Service 
awards, the proposed award now simply makes its own 
independent provision. 

The award does depart from existing conditions of 
employment in one or two areas, the most significant of 
which is broadbanding of classifications. It reduces the 
number of classifications which have hitherto applied in 
these statutory authorities, in line with the new broad- 
banding system now obtaining in the Public Service. 

As I have said on the two occasions in which the broad- 
banding applications involving the Public Service and the 
statutory authorities came before me, I quite 
unreservedly hold the view, on the evidence which was 
given to me in those proceedings, that broadbanding has 
a benefit for both the officers affected by it and for the 
public. It will produce, in my view, scope for much more 
efficient management. Furthermore, it has built into it, 
the capacity to redesign jobs to provide greater job satis- 
faction for those who have to work under broadbanding. 

I am told, in these proceedings, that the same benefits 
which applied in the instrumentalities, apply in this case 
and I can readily understand that. I am also told that the 
cost of introducing broadbanding is in the region of 0.4 
per cent or thereabouts. That has been said by the 
employers' representative to be infinitesimal and I am 
prepared to accept that as an accurate assessment of the 
magnitude of those costs. 

The parties, when this matter first came before me, 
suggested that the old Principles should apply rather 
than the new and that was the view of the Confederation 
of Western Australian Industry (Inc) which intervened in 
these proceedings. This matter was instituted long before 
the new Principles came into force. Moreover, it was the 
subject of a good deal of discussion, either before me 
informally or formally, before the Principles came into 
force. It would be grossly unjust if, the parties having 
negotiated and come before the Commission under one 
set of guidelines and having advanced the proceedings as 
far as they had, were then required to look at the matter 
under a different set of rules. In the circumstances, I 
think it can clearly be said that the costs associated with 
broadbanding are well within the scope envisaged by the 
old Principles. 

There are some other changes from existing conditions 
as well. They relate to the deduction of union dues which 
has only recently become an "industrial matter" in the 
way in which the parties now want it dealt with. There is 
provision for trade union training. There is provision for 
union meetings and there is provision for notification of 
change. All of these provisions have now become fairly 
standard in the public sector of this State. They all 
involve insignificant added costs. Clearly, to the extent 
that they do not represent existing conditions, they can 
be justified under the old Principles. 

There is provision in the proposed award to provide 
for casual employment which hitherto was not a licence 
easily available to the public authorities covered by the 
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new award. That seems to me to be a very sensible trade- 
off and one which the parties are, I think, to be 
commended for taking into the award on this occasion. 

I do not think anything further need be said, other 
than that I am prepared to make the award to be known 
as the Clerks (Public Authorities) Award of 1987 to 
replace the Lotteries Commission (Clerical Officers) 
Award of 1981, the Clerks (Western Australian Coastal 
Shipping Commission) Award of 1977, the Clerks 
(Government Meat Industry Clerical Officers) Award of 
1976, the Clerks (Egg Marketing Board) Award of 1976, 
the State Engineering Works (Clerical Officers) Award 
of 1980, the Fremantle Port Authority Clerks (Head 
Office Staff) Award of 1957, the Clerks (Wharfingers) 
Award of 1978 and the Clerks (Government Construc- 
tion and Maintenance) Award of 1975. 

I also indicate that I am prepared to make an award to 
be known as the Clerks (Fremantle Port Authority) — 
Wharf and Special Conditions Award of 1987. That 
Award is necessary because the head office staff clerks at 
the Fremantle Port Authority have had for many years a 
special set of conditions, which set of conditions has by 
and large mirrored those applying to others engaged on 
the Fremantle wharf. The parties take the view that it 
would be wrong for those special conditions to be 
embodied in the general award, because it would have the 
potential to create false expectations for others not 
working on the Fremantle wharf. I agree with that and I 
think the reasons for that should be obvious. It would be 
an exercise in poor industrial relations if a single award 
was to give beneficial conditions to one group of 
employees and not to others when the task was to 
incorporate the standard conditions into one award. 

I should say for the record that though the special 
conditions proposed to be set out in the Clerks 
(Fremantle Port Authority) — Wharf and Special 
Conditions Award of 1987 are generous conditions by 
any measure,_ they are nothing new. They are long- 
standing conditions. All this new special award does is to 
recognise conditions which are already in force and 
indeed in force by award prescription in the Fremantle 
Port Authority (Clerks Head Office Staff) Award, being 
Award 10 of 1957. 

Mr C.D. Panizza appeared for the applicant. 
Mr J.D. Miller appeared for the respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA A7 of 1987. 

Between Federated Clerks Union of Australia, Industrial 
Union of Workers, WA Branch, Applicant and the 
Fremantle Port Authority and Others, 
Respondents. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the 
Applicant and Mr J.D. Miller on behalf of the Respon- 
dents, the Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, being satisfied that its 
terms are not contrary to any General Order or any 
principle formulated as a result of General Order pro- 
ceedings under section 51 of the Industrial Relations Act 
1979, and by consent, doth hereby — 

1. Make an Award to be known as the "Clerks 
(Public Authorities) Award 1987" in terms of 
Schedule 1 attached hereto with effect on and from 
the 1st day of November 1985. 

2. Make an Award to be known as the "Clerks 
(Fremantle Port Authority) — Wharf and Special 
Conditions Award 1987" in terms of Schedule 2 
attached hereto with effect on and from the 1st day 
of November 1985. 

Dated at Perth this 25th day of May 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule 1. 

1.—Title. 

This Award shall be known as the Clerks (Public 
Authorities) Award 1987 and shall replace the following 
Awards: 

Lotteries Commission Clerical Officer's Award 
1981 No. 41 of 1981 
Clerks (Western Australian Coastal Shipping 
Commission) Award 1975 No. 40 of 1975 
Clerks (Government Meat Industry Clerical 
Officer's) Award 1976 No. 29 of 1976 
Clerks (Egg Marketing Board) Award 1976 No. 8 of 
1976 
State Engineering Works Clerical Officer's Award 
1980 No. 6 of 1980 
Fremantle Port Authority Clerks (Head Office 
Staff) Award 1957 No. 10 of 1957 
Clerks (Wharfingers) Award 1978 No. 20 of 1978 
Clerks (Government Construction and Mainte- 
nance) Award 1975 No. 25 of 1975 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term of the Award. 
5. Definitions. 
6. Hours of Attendance. 
7. Annual Recreation Leave. 
8. Camping Allowance. 
9. Salaries and Salary Ranges. 
10. Higher Duties Allowance. 
11. Dirty Work Allowance. 
12. District Allowance. 
13. Leave Without Pay. 
14. Long Service Leave. 
15. Meal Allowance. 
16. Leave for Training with the Defence Forces. 
17. Motor Vehicle Allowance. 
18. Shiftwork. 
19. Overtime. 
20. Part-Time Officers. 
21. Protective Clothing. 
22. Public Holidays. 
23. Relieving Allowance. 
24. Removal Allowance. 
25. Short Leave. 
26. Sick Leave. 
27. Study Assistance. 
28. Transfer Allowance. 
29. Travelling Allowance. 
30. Weekend Absence from Residence. 
31. Contract of Service. 
32. Certificate of Service. 
33. Preservation of Rights. 
34. Maternity Leave. 
35. Time and Wages Record. 
36. Deduction of Union Subscription. 
37. Trade Union Training Leave. 
38. Leave to Attend Union Business. 
39. Notification of Change. 
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Schedule A — Salaries and Salary Ranges. 
Schedule B — Travelling, Transfer and Relieving 

Allowance. 
Schedule C — Motor Vehicle Allowance. 
Schedule D — Camping Allowance. 
Schedule E — District Allowance. 
Schedule F •— Meal Allowance. 
Schedule G — On Call Allowance. 
Schedule H — Shift Allowance. 
Schedule I — Schedule of Respondents. 

3.—Area and Scope. 
This Award shall apply throughout the State of 

Western Australia to all Government Officers eligible for 
membership of the Federated Clerks' Union of 
Australia, Industrial Union of Workers, WA Branch 
employed by the Public Authorities in the following 
specified callings: 

Fremantle Port Authority — all clerical officers 
(permanent and temporary) engaged in positions up to 
and including level 5 as contained in Clause 9 of the 
Award and not covered by any other existing Award or 
Agreement or engaged in callings named in a determina- 
tion of the Fremantle Port Authority on the 10th day of 
March 1976. 

Hon Minister for Transport (Department of Marine 
and Harbours) — All Wharfingers, Assistant Wharf- 
ingers Clerks, Typists and Clerk Typists employed in or 
in connection with the mooring of vessels and handling 
of cargo pursuant to the provision of the Jetties Act 
1926, in positions up to and including level 3 as contained 
in Clause 9 of the Award. 

Western Australian Coastal Shipping Commission — 
All clerical officers except those whose position is 
classified on a salary equivalent to or exceeding that pre- 
scribed from time to time for the maximum of level 5 as 
contained in Clause 9 of the Award or whose position 
was classified on a salary higher than $33 349 per annum 
as at the 31st day of October 1985. 

State Engineering Works — all clerical officers, who 
are covered by the State Engineering Works Clerical 
Officers Award 1980 in positions up to and including 
level 3 as contained in Clause 9 of the Award and the 
position of Chief Clerk. 

Lotteries Commission — all clerical officers in 
positions up to and including level 4 as contained in 
Clause 9 of the Award. 

Western Australian Meat Commission — all clerical 
officers in positions up to and including level 3 as con- 
tained in Clause 9 of the Award or whose position was 
classified on a salary equal to or less than $26 691 (C-II-6 
maximum) per annum as at the 31 st day of October 1985. 

Egg Marketing Board — all clerical officers with the 
exception of the General Manager, Secretary, 
Accountant, Factory Manager, Marketing Manager, 
Grading Floor Manager and Pulping Plant Manager. 

Hon Minister for Works, Hon Minister for Water 
Resources and Hon Minister for Transport — all clerical 
officers employed on or in connection with Government 
construction and maintenance work in the field, on the 
job, or elsewhere away from head office and whose 
positions are not covered by another Award or registered 
industrial agreement as at 3 September 1971. 

4.—Term of Award. 
This Award shall apply from 1 November 1985 unless 

otherwise expressly indicated. 

5.—Definitions. 
Unless expressly defined otherwise:— 
"A day" means from 12 midnight to 12 midnight. 
"Board of Reference" means a Board of Reference 

established under the provisions of section 48 of the 
Industrial Relations Act. 

"Casual officer" means an officer who is engaged by 
the hour for a period of less than one calendar month in 
any period of engagement. 

"Employer" means the relevant employer cited in the 
schedule. 

"Headquarters" means the place in which the 
principal work of an officer is carried out as defined by 
the employer. 

"Metropolitan Area" means that area within a radius 
of 50 kms of the Perth Central Railway Station. 

"Officer" means a Government officer within the 
meaning of the Industrial Relations Act 1979. 

"Union" means Federated Clerks' Union of 
Australia, Industrial Union of Workers, WA Branch. 

6.—Hours of Attendance. 
(1) Subject to subclause (2) the ordinary hours of 

attendance at work to be observed by officers covered by 
this Award shaU be 371/2 per week to be worked between 
the hours of 7.30 a.m. and 5.30 p.m. on five days per 
week, Monday to Friday, with a break of 45 minutes for 
luncheon. 

Provided that the employer, by written instruction, 
may vary the time of attendance because of the circum- 
stances of public business or because of the nature of the 
duties of an officer or class of officer. 

Provided also that where hours are so varied they shall 
not prescribe ordinary working hours in excess of 150 in a 
four week period. 

(2) With the exception of officers rostered for shift 
work, the ordinary hours of attendance at work to be 
observed by officers employed in the Lotteries Commis- 
sion shall be ZlVi per week to be worked between the 
hours of 7.30 a.m. and 5.30 p.m. on five days per week, 
Monday to Friday, with a break of 45 minutes for 
luncheon. 

Provided that the employer, by written instruction, 
may vary the time of attendance because of the nature of 
the duties of an officer or class of officer. 

7.—Annual Recreation Leave. 
(1) (a) An officer shall be entitled to leave of absence 

for recreation of four weeks on full pay for each year of 
service. Entitlements to recreation leave will be credited 
one year in advance on the 1st day of January each year 
and subject to subclauses (2) and (4) of this clause, an 
officer may take his entitlement at any time during the 
year, or at such time as the employer directs. 

(b) An officer who is first appointed from a date after 
the 1st day of January shall, for continuous service to the 
31st day of December next, be credited with a pro rata 
annual recreation leave entitlement in accordance with 
the following table:— 
Completed 
calendar 
months of 
service 1 234567 89 10 11 
Pro rata 
annual 
leave credit 
(working 
days) 2 3 5 7 8 10 12 13 15 17 18 

Provided that in the first and last months of an 
officer's service, the officer is entitled to pro rata annual 
leave of one working day for each two completed weeks 
of service. For the purposes of this subclause, an officer 
who commences on the first working day of a month and 
works for the remainder of the month and an officer who 
has worked throughout a month and terminates on the 
last working day of a month shall be regarded as having 
completed that calendar month of service. 

(2) (a) The time during which an officer may take 
annual recreation leave shall, in every case, be such as is 
approved by the employer. Except where otherwise 
approved by the employer an officer will be required to 
take his annual recreation leave in one period. 
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(b) The employer may direct an officer to take accrued 
annual recreation leave and may determine the date on 
which such leave shaU commence. 

(3) (a) An officer employed north of the 26th parallel 
of south latitude during his period of service shall be 
entitled to have his period of leave increased by one week 
for each completed 12 months' service north of the 26th 
parallel of south latitude. 

(b) An officer who proceeds on annual leave before 
having completed the necessary year of continuous 
service may be given approval for the additional five 
working days leave provided the leave is taken at the 
employer's convenience and provided the officer returns 
to that region to complete the necessary service. 

(c) Where an officer has served continuously for at 
least on year north of the 26th degree south latitude and 
leaves the region because of promotion or transfer, a pro 
rata annual leave credit to be cleared at the employer's 
convenience shall be approved on the following basis. 
Completed 
months of 
continuous 
service in 
the region 
after the 
initial years 
of service 123456789 10 11 
Pro rata 
additional 
annual 
leave 
(working 
days) — — 1 12223344 

(d) Where payment in lieu of pro rata annual leave is 
made on the death, resignation or retirement of an 
officer in the region, in addition to the payment 
calculated on a four week basis, payment may be made 
for the pro rata entitlement contained in paragraph (c) of 
subclause (3) of this clause. 

(4) An officer who has been permitted to proceed on 
annual recreation leave and who ceases duty before 
completing the required continuous service to accrue the 
leave must refund the value of the unearned pro rata 
portion calculated at the rate of salary as at the date the 
leave was taken. The employer may deduct this amount 
from moneys due to the officer by reason of the other 
provisions of this Award at the time of termination. 

(5) On application to the employer a lump sum 
payment for the money equivalent of any: 

(a) accrued annual leave as prescribed by subclause 
(1) or subclause (3) of this clause shall be made 
to an officer who resigns, retires, is retired or, 
in respect of an officer who dies. The provi- 
sions of this paragraph shall also apply to an 
officer who is dismissed unless the misconduct 
for which the officer has been dismissed 
occurred prior to the completion of the 
qualifying period; 

(b) pro rata annual leave shall be made to an 
officer who resigns, retires, is retired or, in 
respect to an officer who dies but not to an 
officer who is dismissed. 

(6) When computing the annual leave due under this 
clause, no deduction shall be made from such leave in 
respect of the period an officer is on annual leave, 
observing a public holiday prescribed by this Award, 
absence through sickness with or without pay except for 
that portion of an absence that exceeds three months or 
absence an officer's compensation except for that 
portion of an absence that exceeds six months. 

(7) With the written approval of the employer, the 
annual leave for recreation of an officer may, when the 
convenience of the employer is served thereby, be 
allowed to accumulate provided that such accumulation 
does not exceed three years entitlements. 

799 

(8) For the purpose of this clause the "weekly rate of 
salary" shall include the appropriate weekly salary as 
derived from Schedule A and higher duties allowance, 
subject to the provisions of Clause 10. 

(9) Annual Leave Loading 
(a) General: A loading equivalent to 17 Vi per cent 

of normal salary is payable to officers proceed- 
ing on annual leave. 

(b) Officers Working Shifts: Subject to the pro- 
visions of paragraphs (c) and (g) of this sub- 
clause, officers working shifts who are granted 
an additional week's penalty leave when pro- 
ceeding on annual leave including accumulated 
annual leave shall be paid: 

(i) shift and weekend penalties the officer 
would have received had the officer not 
proceeded on annual leave; or 

(ii) loading equivalent to 20 per cent of 
normal salary for five weeks' leave; 

whichever is the greater. 
(c) Maximum Loading 

(i) Subject to the provisions of paragraph 
(e) the loading is paid on a maximum of 
four weeks' annual leave, or five weeks 
in the case of officers working shifts 
who are granted an additional weeks 
penalty leave. Payment of the loading is 
not made on additional leave granted 
for any other purpose (e.g. to officers 
whose headquarters are located north of 
the 26th degree of south latitude). 

(ii) Maximum payment shall not exceed the 
Average Weekly Total Earnings of all 
Males in Western Australia, as 
published by the Australian Bureau of 
Statistics, for the September quarter of 
the year immediately preceding that in 
which the leave commences. 

(iii) Maximum payment to officers working 
shifts who are granted an additional 
week's penalty leave shall not exceed 
5/4ths of the Average Weekly Total 
Earnings of all Males in Western 
Australia, as published by the 
Australian Bureau of Statistics, for the 
September quarter of the year 
immediately preceding that in which the 
leave commences. 

(d) Leave Taken Over the End of the Year: Annual 
leave commencing in any year and extending 
without a break into the following year attracts 
the loading calculated on the salary applicable 
on the day the leave commenced. 

(e) Accumulated Leave: The loading payable on 
approved accumulated annual leave shall be at 
the rate applicable at the date the leave is taken. 
Under these circumstances an officer can 
receive up to the maximum loading for the 
approved accumulated annual leave in addition 
to the loading for the current year's 
entitlement. 
However, accumulated annual leave which 
accrued prior to 1 January 1974 does not 
qualify for the loading, regardless of when it is 
taken. 

(f) Leave Taken in Broken Periods: A pro rata 
loading is payable on periods of approved 
annual leave less than four weeks. 

(g) Rate of Salary: The loading is calculated on the 
rate of salary the officer receives at the 
commencement of leave under Schedule A — 
Salaries of the Award and, where applicable, 
the salary shall include the following 
allowances: 

(i) District Allowance 
(ii) Personal Allowance 
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protective Clothing Allowance, where it 
is paid as an annual amount 
Child Allowance paid to officers whose 
headquarters are located north of the 
26th degree of south latitude 
Commuted Overtime Allowance, where 
it is paid as an annual amount or a per- 
centage of salary and paid throughout 
the year; and 
Higher Duties Allowance, but only 
where the specific conditions of Clause 
10.—Higher Duties Allowance are 
satisfied. 

8.—Camping Allowance. 

(1) Definitions: In this clause the following 
expressions shall have the following meaning:— 

"Camp of a Permanent Nature" means single room 
accommodation in skid mounted or mobile type units, 
caravans, or barrack type accommodation where the 
following are provided in the camp:— 

— Water is freely available; 
— Ablutions including a toilet, shower or bath 

and, laundry facilities; 
— Hot water system; 
— A kitchen, including a stove and table and 

chairs, except in the case of a caravan equipped 
with its own cooking and messing facilities; 

— An electricity or power supply, and; 
— Beds and mattresses except in the case of 

caravans containing sleeping accommodation. 

For the purpose of this definition caravans located in 
caravan parks or other locations where the above are 
provided shall be deemed a camp of a permanent nature. 

"House" means a house, duplex or cottage including 
transportable type accommodation which are self con- 
tained and in which the facilities prescribed for' 'camp of 
a permanent nature'' are provided. 

"Other than a Permanent Camp" means a camp 
where any of the above are not provided. 

(2) Camping Allowance 
(a) An officer, who is stationed in a camp of a 

permanent nature, shall be paid the appro- 
priate allowance prescribed by Item 1 or Item 2 
of Schedule D (1), or D (2) for each day spent 
camping. 

(b) An officer who is stationed in a camp — other 
than a permanent camp — or is required to 
camp out, shall be paid the appropriate allow- 
ance prescribed by Item 3 or Item 4 of Schedule 
D (1) or D (2) for each day spent camping. 

(c) Officers who occupy a house shall not be 
entitled to allowances prescribed by this clause. 

(d) Officers accommodated at a Government 
institution, hostel or similar establishment shall 
not be entitled to allowances prescribed by the 
clause. 

(e) Where an officer is provided with food and/or 
meals by the employer free of charge, then the 
officers shall only be entitled to receive half the 
appropriate allowance to which the officer 
would otherwise be entitled for each day spent 
camping. 

(f) (i) An officer shah not be entitled to receive 
an allowance under this clause for 
periods in excess of 91 consecutive days 
unless the employer otherwise deter- 
mines. Provided that where an officer 
avails himself of the provisions of 
Clause 29 of this Award, then such 
periods shall be included for the 
purposes of determining the 91 con- 
secutive days. 

(ii) The employer in reviewing any claim 
under this subclause may determine an 
allowance other than is contained in this 
Award. 

(g) When camping, an officer shaU be paid the 
allowance on Saturdays and Sundays if avail- 
able for work immediately preceding and 
succeeding such days and no deduction shall be 
made under these circumstances when an 
officer does not spend the whole part of the 
weekend in a camp, unless he avails himself of 
the provisions of Clause 29 of this Award. 

(h) This clause shall be read in conjunction with 
Clauses 23, 28 and 29 of this Award for the 
purpose of paying aUowances, and camping 
allowance shall not be paid for any period in 
respect of which travelling, transfer or relieving 
allowances are paid. Where portions of a day 
are spent camping, the formula contained in 
Clause 29 of this Award shall be used for calcu- 
lating the portion of the allowance to be paid 
for that day. 
For the purposes of this subclause arrival at 
headquarters shall mean the time of actual 
arrival at camp. Departure from headquarters 
shall mean the time of actual departure from 
camp or the time of ceasing duty in the field 
subsequent to breaking camp, whichever is the 
later. 

(i) Officers in receipt of an allowance under this 
Award shall not be entitled to receive the 
incidental allowance prescribed by Clause 29 of 
this Award. 

(j) Whenever an officer, provided with a caravan, 
is obliged to park the caravan in a caravan park 
he shaU be reimbursed the rental charges paid 
to the authority controlling the caravan park, 
in addition to the payment of camping 
allowance. 

(k) Where an officer, who is not supplied with 
camping equipment by the employer, hires such 
equipment as is reasonable and necessary, he 
shall be reimbursed such hire charges, _ in 
addition to the payment of camping 
allowances. 

(1) The rates contained in Schedules D (1) and D 
(2) shall be adjusted from time to time as agreed 
between the parties. 

9.—Salaries and Salary Ranges. 
The minimum rates of pay to be paid to officers 

covered by this Award shaU be as set out in Schedule A. 
(1) (a) To calculate an officer's fortnightly salary the 

following formula shall apply. 
Annual Salary x 12 

313 x 1 
(b) To calculate an officer's weekly salary the 

following formula shaU apply. 
Annual Salary x 6 

313 x 1 
(2) (a) Officers appointed or promoted to a Level 1 

position shall not be entitled to progress beyond the 24 
years old or fourth year of adult service rate of salary, 
unless the officer is deemed quaUfied for promotion as 
determined by the employer. 

(3) In aUocating salaries or salary ranges the employer 
may amalgamate any two or more levels or, allocate 
specific salary points from a level or levels prescribed by 
this Award. 

(4) Subject to good conduct diligence and efficiency 
an officer shall proceed to the maximum of the salary 
range by annual increments according to the level of such 
classification. 

(iii) 

(iv) 

(v) 

(vi) 
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(5) Transition 
(a) Maintenance of Salary — where an officer's 

position is downgraded as a result of the intro- 
duction of this Award, the following shall 
apply:— 

All officers appointed to a classification or 
level prior to the date of implementation of this 
Award, will progress through the salary ranges 
(as adjusted by general salary movements) 
applicable to the classification or level irrespec- 
tive of the level determined by the employer as a 
result of a review to be carried out as a conse- 
quence of the introduction of these salary 
scales. 

(b) Placement of officers:— 
(i) Officers classified in the Automatic 

Range for Clerks prior to the operation 
of this Award shall maintain their 
existing salary and incremental date 
under this clause. 

(ii) Officers classified as Typists, Clerk 
Typists, Machinists, Data Processing 
Operators, Clerical Assistants or Tele- 
phonists prior to the operation of this 
Award shall be classified in the auto- 
matic range on the following basis: 

(a) Under 21 years of age — age to 

Provided that officers who are not 
entitled to a qualifications allowance 
pursuant to the above or who obtain a 
higher qualifications subsequently shall 
not be entitled to receive an allowance or 
increase in the allowance. 

(vii) Officer Supporting Dependants 
Allowance — officers classified in the 
Automatic Range who were in receipt of 
an allowance of one increment for 
wholly or substantially supporting a 
spouse and/or dependent relatives prior 
to the date of operation of this Award, 
shall, if classified in the automatic range 
under this clause, continue to receive 
such allowance whilst wholly or sub- 
stantially supporting a spouse/or 
dependent relative. Provided that the 
maximum remuneratiuon, inclusive of 
such allowance, shall be the rate of pay 
at age 29 or ninth year of adult service in 
respect of an officer who is deemed 
qualified for promotion by the employer 
or age 24 or fourth year of adult service 
in respect of an officer not deemed 
qualified for promotion. 

age. 
(b) 21 years of age and older — next 

highest point of salary. (Salary 
on promotion.) 

(iii) Officers not qualified for promotion in 
accordance with the provisions of 
Schedule A of this Award and whose 
salary ranges prior to the introduction 
of this clause were in excess of the 24 
year old rate of salary for automatic 
range officers under this clause shall be 
entitled to progress through the auto- 
matic range. Provided that officers 
classified in the Typists, Clerk Typists, 
Machinists and Data Processing 
Operators — Classified Range — shall 
also be entitled to progress through the 
automatic salary range. 

(iv) Service Allowance — Officers classified 
in the automatic range and Class 1 prior 
to the operation of this clause shall be 
entitled to proceed to the first two 
points of Level 2 of this clause in accor- 
dance with the provisions of the 
repealed Award. 

(v) Efficiency and Personal Allowances — 
Officers in receipt of efficiency and 
personal allowances as at the date of 
operation of this clause shall have the 
allowances included as salary when 
determining placement in accordance 
with this clause. 

(vi) Qualifications Allowance — Officers in 
receipt of a qualifications allowance at 
the date of operation of this clause or 
who would have become entitled to such 
an allowance as a result of studies com- 
pleted in the 1985 calendar year, shall 
continue to receive or be granted such 
allowance or increase in allowance, 
provided that such allowance shall be 
reduced or cease in accordance with the 
following: 

Annual 
Allowances 
Diplomates 

Annual 
Allowances 
Graduates & 
Associates 

Up to and including Level 
3 Min S200.00 $300.00 
Level 3 2nd and 3rd 
increments $100.00 $200.00 
Level 3 Max Nil $100.00 
Level 4 Nil Nil 

(vm) Higher Duties 
(a) Officers classified in the Auto- 

matic Range, who were acting in 
a Class 1 position immediately 
prior to the date of operation of 
this Award, and who had been so 
acting for in excess of 12 months 
in the preceding 18 months, shall 
be deemed appointed to that 
level, provided that the position 
has not been advertised and/or is 
the subject of a promotion 
appeal. 

(b) Where an officer was acting in a 
position classified higher than 
his/her substantative position 
prior to the coming in to opera- 
tion of this clause and who con- 
tinued to act in the same position 
as at the operative date of this 
clause, the officer shall receive 
higher duties allowance equiva- 
lent to the salary that would have 
been payable to the permanent 
occupant. 
Provided that should the officer 
cease to act in that higher 
classified position, any future 
periods of acting in the same 
position or other positions 
classified higher than the 
officer's substantative 
classification shall be paid a 
higher duties allowance in accor- 
dance with the provisions of 
Clause 10 of this Award. 

(ix) Incremental Dates 
(a) Where an officer is in receipt of a 

salary that equates to a salary 
under this clause and the officer 
is classified at that level, the 
officer will retain his/her current 
increment date. 

(b) An officer in receipt of a salary 
which does not equate to a salary 
under this clause shall be placed 
on the nearest salary point higher 
at the date of operation of this 
clause, which shall be the officers 
new incremental date. 
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10.—Higher Duties Allowance. 
(1) An officer who is directed by the employer to act in 

an office which is classified higher than the officer's own 
and who performs the full duties and accepts the full 
responsibility of the higher office for a continuous 
period of five consecutive working days or more, shall, 
subject to the provisions of this clause, be paid an allow- 
ance equal to the difference between the officer's own 
salary and the salary the officer would receive if the 
officer were permanently appointed to the office in 
which the officer is so directed to act. 

(2) (a) Where the full duties of a higher office are 
temporarily performed by two or more officers they shall 
each be paid an allowance as determined by the 
employer. 

(b) An officer who is directed to act in a higher office 
but is not required to carry out the full duties of the 
position or accept the full responsibility shall be paid an 
allowance as determined by the employer. Provided that 
the officer shall be informed, prior to the commence- 
ment of acting in the higher office, of the duties to be 
carried out and the responsibilities to be accepted. 

(3) Where an officer is directed to act in an office 
which has an incremental range of salaries the officer 
shall be entitled to receive an increase in higher duties 
allowance equivalent to the annual increment the officer 
would have received had the officer been permanently 
appointed to such office. Provided that acting service 
with allowances for acting in offices for the same 
classification or higher than the office during the 18 
months preceding the commencement of so acting shall 
aggregate as qualifying service towards such an increase 
in the allowance. 

(4) Where an officer, who has qualified for payment 
of higher duties allowance under this clause, is required 
to act in another office or other offices classified higher 
than the officer's own for periods less than five working 
days without any break in acting service, the officer shall 
be paid higher duties allowance for such periods. 
Provided that payment shall be made at the highest rate 
the officer has been paid during the term of continuous 
acting or at the rate applicable to the office in which the 
officer is currently acting — whichever is the less. 

(5) Where an officer who is in receipt of an allowance 
granted under this clause and has been so far a con- 
tinuous period of 12 months or more, proceeds on — 

(a) a period of normal annual leave; 
(b) a period of any other approved leave of absence 

of not more than one calendar month 
the officer shall continue to receive the allowance for the 
period of leave. Provided that this subclause shall also 
apply to an officer who has been in receipt of an allow- 
ance for less than 12 months if during the officer's 
absence no other officer acts in the office in which the 
officer was acting immediately prior to proceeding on 
leave and the officer resumes in the office immediately 
after leave. 

(6) Where an officer, who is in receipt of an allowance 
granted under this clause, proceeds on — 

(a) a period of annual leave in excess of the normal 
(b) a period of any other approved leave of absence 

of more than one calendar month 
the officer shall not be entitled to receive payment of 
such allowance for the whole or any part of the period of 
such leave. 

(7) For the purpose of this clause "normal annual 
leave" shall mean the annual period of recreation leave 
as prescribed in Clause 7 of this Award. 

11.—Dirty Work Allowance. 
A special allowance to be determined by the employer 

shall be paid to an officer when engaged in any dirty 
work (including moving or sorting old books and docu- 
ments) which is not part of the regular duty of the officer 
concerned. 

Provided that if there is a dispute or disagreement as to 
the amount of such allowance, such matter shall be 
referred to a Board of Reference. 

12.—District Allowance. 
(1) A married male officer shall be paid a District 

Allowance at the standard rate prescribed in Column II 
of Schedule E of this Award, for the district in which his 
headquarters are located. Provided that a married male 
officer whose headquarters are situated in a town or 
place specified in Column III of the said schedule shall be 
paid a district allowance at the rate appropriate to that 
town or place as prescribed in Column IV of the said 
schedule. A married female officer who is covered by this 
Award shall not be eligible for the payment of a district 
allowance except as provided by subclause (2) or as 
otherwise approved by the employer. 

(2) A single officer shall be paid district allowance at a 
rate equal to one-half of the appropriate rate prescribed 
by subclause (1) for a married male officer whose head- 
quarters are situated in the same district, town or place: 
Provided that a single officer or married female officer 
who supplies proof that the officer is the main support of 
relatives resident in the State, may, with the approval of 
the employer, be paid the rates applicable to a married 
male officer under this Award. 

(3) When an officer is on approved recreation leave, 
the officer shall, for the period of such leave, be paid the 
district allowance to which the officer would ordinarily 
be entitled. 

(4) When an officer is on long service leave or other 
approved leave with pay (other than recreation leave) the 
officer shall only be paid district allowance for the period 
of such leave if the officer's family or dependants remain 
in the district in which the officer's headquarters are 
situated. 

(5) When an officer leaves the district on duty, 
payment of any district allowance to which the officer 
would ordinarily be entitled shall cease after the 
expiration of two weeks unless otherwise approved by 
the employer. 

(6) Except as provided in subclause (5), a district 
allowance shall be paid to any officer ordinarily entitled 
thereto in addition to reimbursement of any travelling 
expenses or camp allowance. 

(7) Where an officer, whose headquarters are located 
in a district in respect of which no allowance prescribed 
in Schedule E to this Award is payable, is required to 
travel or temporarily reside for any period in excess of 
one month in any district or districts in respect of which 
such allowance is so payable, then notwithstanding the 
officer's entitlement to any such allowance provided by 
Clauses 8, 23 and 29 of this Award, the officer shall be 
paid for the whole of such period such additional allow- 
ance, at a rate equal to one half of the appropriate rate 
prescribed by subclause (1) for a married male officer 
appropriate to the district in which the officer spends the 
greater period of time. Provided that rates specified in 
Schedule E of this Award which are greater than one-half 
of the appropriate rate for a married male officer under 
this Award, shall continue to apply. The rates payable 
under this subclause are specified in Schedule E. 

13.—Leave Without Pay. 
(1) Where the employer is satisfied that there is 

sufficient cause for doing so, the employer may grant an 
officer leave of absence without pay provided that: 

(a) the work of the employer is not incon- 
venienced; and 

(b) all other leave credits of the officer are 
exhausted. 

(2) Any period that exceeds two weeks during which 
an officer is on leave of absence without pay shall not, 
for any purpose, be regarded as part of the period of 
service of that officer. 
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(3) Where an officer is granted leave of absence 
without pay under this clause, for the purpose of under- 
taking studies that relate directly to the officer's official 
duties, the employer may determine that such leave of 
absence shaU be regarded as part of the period of service 
of that officer for all purposes except qualifying service 
for annual leave of absence for recreation. 

14.—Long Service Leave. 
(1) An officer who has completed seven years' 

continuous service engaged in clerical duties with the 
employer shall be entitled to three calendar months long 
service leave on full pay or six calendar months long 
service leave on half pay. 

(2) For each subsequent period of seven years service 
an officer shall be entitled to an additional three calendar 
months long service leave on full pay or six calendar 
months long service leave on half pay. 

(3) The expression "continuous service" includes any 
period during which the officer is absent on full pay or 
part pay from his duties, but does not include — 

(a) Any period exceeding two weeks during which 
the officer is absent on leave without pay. In 
the case of leave without pay which exceeds two 
weeks in a continuous period, the entire period 
of that leave is excised in full. 

(b) Any period during which the officer is taking 
his long service leave entitlement or any portion 
thereof. 

(c) Any service prior to the officer attaining the age 
of 18 years. 

(d) Any service of an officer who resigns, or is 
dismissed, other than service prior to such 
resignation or prior to the date of any offence 
in respect of which the officer is dismissed by 
the employer, when that prior service has 
actually entitled the person to long service leave 
under this clause. 

(e) Any period of service between the date on 
which an officer's approved accumulated 
entitlements to long service leave became due 
and the date he reduces that entitlement by 
taking not less than three months long service 
leave. 

(f) Any period of service as a "casual officer". 
(4) Any public holiday prescribed in Clause 22 of this 

Award which occurs during the period an officer is on 
long service leave shall be treated as part of the long 
service leave, and extra days in lieu thereof shall not be 
granted. 

(5) Long service leave shall be taken as it falls due at 
the convenience of the employer. Provided that the 
employer may approve the accumulation of long service 
leave. Provided further that the employer may withdraw 
or vary such approval to accumulate long service leave by 
giving the officer notice in writing of the withdrawal or 
variation. Notwithstanding the foregoing, the employer 
may direct an officer to take accrued long service leave 
and may determine the date on which such leave shall 
commence. 

(6) A lump sum payment for the money equivalent of 
any long service leave accrued in accordance with this 
clause and for pro rata long service leave shall be made in 
the following cases: 

(a) To an officer who retires at or over the age of 5 5 
years or who is retired on the grounds of ill 
health, provided that no payment shall be made 
for pro rata long service leave unless the officer 
has completed not less than 12 months contin- 
uous service before the date of his retirement. 

(b) To an officer who, not having resigned, is 
retired for any other cause, provided that no 
payment shall be made for pro rata long service 
leave unless the officer had completed not less 
than three years' continuous service before the 
date of his retirement. 

(c) To the estate of an officer or such other person 
as may be approved by the employer, in the 
event of the death of an officer, provided that 
no payment shall be made for pro rata long 
service leave unless the officer had completed 
not less than 12 months' continuous service 
prior to the date of death. 

(7) The calculation of the amount due for long service 
leave accrued and for pro rata long service shall be made 
at the rate of salary of an officer at the date of retire- 
ment, resignation or death, whichever applies. 

The rate of salary for the purposes of this subclause 
shall include the appropriate rate of pay derived from 
Clause 9. 

(8) Notwithstanding any other provision of this clause 
the following conditions shall apply in respect to officers 
employed by the following employers: 

(a) Western Australian Coastal Shipping Commis- 
sion: In calculating an officer's entitlement 
under this clause continuous service with the 
employer prior to 24 September 1976 shall be 
taken into account in the following manner — 

(i) In the case of an officer who has already 
accrued an entitlement to long service 
leave with the employer prior to 24 
September 1976, the officer shall 
continue to accrue subsequent entitle- 
ments to long service leave in accor- 
dance with the provisions of subclause 
(2) of this clause: 

(ii) In the case of an officer who at 24 
September 1976 had not accrued an 
entitlement to long service leave, only 
seven-tenths of that officer's continuous 
service with the employer prior to 24 
September 1976 shall be counted as 
service for the purpose of calculating the 
first entitlement to long service leave 
under this clause. 

(b) Western Australian Meat Commission: In 
calculating an officer's entitlement under this 
clause continuous service with the employer in 
a clerical capacity prior to 18 July 1977, shall be 
taken into account in the following manner — 

(i) In the case of an officer who has already 
accrued an entitlement to long service 
leave with the employer prior to 18 July 
1977, the officer shall continue to accrue 
subsequent entitlements to long service 
leave in accordance with the provisions 
of subclause (2) of this clause: 

(ii) In the case of an officer who at 18 July 
1977, had not accrued an entitlement to 
long service leave, only seven-tenths of 
that officer's continuous service with 
the employer prior to 18 July 1977 shall 
be counted as service for the purpose of 
calculating the first entitlement to long 
service leave under this clause. 

(c) Western Australian Egg Marketing Board: In 
calculating an officer's entitlement under this 
clause continuous service with the employer 
prior to the 1st day of October 1977 shall be 
taken into account in the following manner — 

(i) In the case of an officer who has already 
accrued an entitlement to long service 
leave with the employer prior to the 1st 
day of October 1977, the officer shall 
continue to accrue subsequent entitle- 
ments to long service leave in accor- 
dance with the provisions of subclause 
(1) of this clause. 

(ii) In the case of an officer who at the 1st 
day of October 1977 had not accrued an 
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entitlement to long service leave, the 
officer's entitlement shall be calculated 
on the following basis: 

(a) For any period of continuous 
employment that began prior to 
the 1st day of October 1964 an 
amount calculated on the basis 
of 13 weeks' long service leave on 
full pay for each 20 years of con- 
tinuous service. 

(b) For any period of continuous 
employment between the 2nd 
day of October 1964 and the 1st 
day of October 1973, an amount 
calculated on the basis of 13 
weeks' long service leave on full 
pay for each 15 years of 
continuous service. 

(c) For any period of continuous 
employment between the 2nd 
day of October 1973, and the 1st 
day of October 1977, an amount 
calculated on the basis of 13 
weeks' long service leave on full 
pay for each 10 years of con- 
tinuous service. 

(d) Fremantle Port Authority 
(i) An officer who has completed seven 

years' continuous service in a permanent 
capacity or 10 years' continuous service 
in a temporary capacity or 8'A years' 
continuous service, of which not less 
than 18 months shall have been served in 
a temporary capacity, shall be granted 
three calendar months long service leave 
on full pay or six calendar months on 
half pay. 

(ii) For each subsequent period of seven 
years' continuous service an officer shall 
be granted an additional three calendar 
months' long service leave on full pay or 
six calendar months on half pay. 

(iii) An officer who resigns or who is retired 
for any reason other than misconduct or 
unsatisfactory service, and who has 
served continuously in a permanent 
capacity for at least 12 months next 
prior thereto, shall be paid for long 
service leave pro rata to the date of 
resignation or retirement. 

(e) State Engineering Works 
(i) In calculating an officer's entitlement 

under this clause continuous service 
with the employer prior to the 1st day of 
April 1980 shall be taken into account in 
the following manner:— 

(a) In the case of an officer who has 
already accrued an entitlement to 
long service leave with the 
employer prior to the 1st day of 
April 1980 the officer shall con- 
tinue to accrue subsequent 
entitlements to long service leave 
in accordance with the provisions 
of subclause (2) of this clause. 

(b) In the case of an officer who at 
the 1st day of April 1980 had not 
accrued an entitlement to long 
service leave only seven tenths of 
the officer's continuous service 
with the employer prior to 1 
April 1980 shaU be counted as 
service for the purpose of calcu- 
lating the first entitlement to 
long service leave under this 
clause. Provided that the officer 
if not entitled to long service 

leave until his completed years of 
continuous service entitle him to 
the amount of long service leave 
referred to in subclause (1) of this 
clause. 

(f) Wharfingers, Assistant Wharfingers and 
Clerks — 

(i) In calculating an officer's entitlement 
under this clause continuous service 
with the employer prior to the 1st day of 
July 1978 shall be taken into account in 
the following manner:— 

(a) In the case of an officer who has 
already accrued an entitlement to 
long service leave with the 
employer prior to the 1st day of 
July 1978, the officer shall 
continue to accrue subsequent 
entitlements to long service leave 
in accordance with the provisions 
of subclause (2) of this clause. 

(b) In the case of an officer who at 
the 1st day of July 1978 had not 
accrued an entitlement to long 
service leave only seven tenths of 
that officer's continuous service 
with the employer prior to 1 July 
1978 shall be counted as service 
for the purpose of calculating the 
first entitlement to long service 
leave under this clause. Provided 
that the officer is not entitled to 
long service leave until his com- 
pleted years of continuous 
service entitle him to the amount 
of long service leave referred to 
in subclause (1) of this clause. 

(g) Lotteries Commission 
(i) In calculating an officer's entitlement 

under this clause continuous service 
with the employer to the 1st day of 
February 1982 shall be taken account in 
the following manner:— 

(a) In the case of an officer who has 
already accrued an entitlement to 
long service leave with the 
employer prior to the 1st day of 
February 1982 the officer shall 
continue to accrue subsequent 
entitlements to long service leave 
in accordance with the provisions 
of subclause (2) of this clause. 

(b) In the case of an officer who at 
the 1st day of February 1982 had 
not accrued an entitlement to 
long service leave only seven 
tenths of that officer's con- 
tinuous service with the employer 
prior to 1 February 1982 shall be 
counted as service for the 
purpose of calculating the first 
entitlement to long service leave 
under this clause. Provided that 
the officer is not entitled to long 
service leave until his completed 
years of continuous service 
entitle him to the amount of long 
service leave referred to in sub- 
clause (1) of this clause. 

15.—Meal Allowance. 
(1) An officer required to work before or after his 

normal working hours on any week day, shall, when such 
additional duty necessitates taking a meal away from his 
usual place of residence, be reimbursed for each meal 
purchased at the rate provided in Schedule F of this 
Award for breakfast and the evening meal. Provided that 
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the overtime worked before and after the meal break 
totals not less than two hours. Such reimbursement shall 
be in addition to any payment for overtime to which the 
officer is entitled. 

(2) An officer required to work on a Saturday, Sunday 
or Public Holiday prescribed in Clause 22 of this Award 
shall, when such additional duty necessitates taking a 
meal away from his usual place of residence be 
reimbursed for each meal purchased at the rate pre- 
scribed in schedule F of this Award for breakfast, a 
midday meal and for the evening meal: Provided that the 
overtime worked before and after the meal break totals 
not less than two hours. Such reimbursement shall be in 
addition to any payment for overtime to which the 
officer is entitled. 

(3) The provisions of this clause shall only apply to 
officers required to work overtime in accordance with 
the provision of Clause 19.—Overtime of this Award. 

16.—Leave for Training with the Defence Forces. 
Subject to the employer's convenience, leave of 

absence may be granted by the employer to an officer 
who is a volunteer member of the Defence Forces for the 
purpose of attending a training camp, school, class or 
course of instruction under the following conditions: 

(1) Attendance at a camp for annual continuous 
obligatory training: 

(a) A period of not exceeding 10 working days on 
full pay in any period of 12 months commenc- 
ing on and from 1 July in each year. 

(b) In addition, if the Commanding officer of a 
unit certifies that it is essential for an officer to 
be at the camp in an advance or rear party, a 
maximum of four extra days on full pay may be 
granted. 

(2) Attendance at one special school, class or course of 
instruction: 

(a) In addition to the leave granted under sub- 
clause (1) hereof, a period not exceeding 16 
calendar days in any period of 12 months 
commencing on and from 1 July in each year 
provided that the employer is satisfied that the 
leave required is for a special purpose and not 
for a further routine camp of a continuous 
nature. 

(b) This leave may, at the option of the officer, be 
granted from annual recreation leave due. 

(c) If the leave is not taken from annual recreation 
leave, salary during the period shall be at the 
rate of difference between the normal 
remuneration of the officer and the military 
pay to which he is entitled if this does not 
exceed civilian pay. 

(3) Applications for leave of absence for the above 
reasons shall, in all cases, be accompanied by evidence of 
the necessity for attendance. At the expiration of the 
leave of absence granted, the officer shall furnish a 
certificate of attendance to the employer. Where leave of 
absence has been granted with pay salary during the 
period shall be at the rate of difference between normal 
remuneration and military pay. The officer shall also 
furnish a detailed certificate of the military pay received. 

17.—Motor Vehicle Allowances. 
(1) In this clause the following expressions shall have 

the following meaning:— 
"A year" means 12 months commencing on the 1st 

day of July and ending on the 30th day of June next 
following. 

"Metropolitan Area" means that area within a radius 
of 50 kilometres from the Perth Central Railway Station. 

"South West Land Division" means the South West 
Land Division as defined by section 28 of the Land Act 
1933-72 excluding the area contained within the Metro- 
politan Area. 

"Rest of the State" means that area south of 23.5 
degrees south latitude, excluding the Metropolitan Area 
and the South West Land Division. 

"Term of Employment" means a requirement made 
known to the officer at the time of applying for the 
position by way of publication in the advertisement for 
the position, written advice to the officer contained in 
the offer for the position or oral communication at inter- 
view by an interviewing officer and such requirement is 
accepted by the officer either in writing or orally. 

"Qualifying Service" shall include all service in 
positions where there is a requirement as a term of 
employment to supply and maintain a motor vehicle for 
use on official business. 

(2) Allowance for Officers required to supply and 
maintain a vehicle as a term of employment 

(a) An officer who is required to supply and main- 
tain a motor vehicle for use when travelling on 
official business as a term of employment shall 
be reimbursed in accordance with the appro- 
priate rates set out in Schedule C for journeys 
travelled on official business and approved by 
the employer. 

(b) An officer who is reimbursed under the pro- 
visions of subparagraph (a) will also be subject 
to the following conditions:— 

(i) For the purposes of subparagraph (a) of 
this subclause an officer shall be 
reimbursed with the appropriate rates 
set out in Part A of Schedule C for the 
distance travelled from the officer's 
residence to the place of duty and for the 
return distance travelled from place of 
duty to residence except on a day where 
the officer travels direct from residence 
to headquarters and return and is not 
required to use the vehicle on official 
business during the day. 

(ii) Where an officer in the course of a 
journey travels through two or more 
separate areas, reimbursement shall be 
made at the appropriate rate applicable 
to each of the areas traversed as set out 
in Part A of Schedule C. 

(iii) Where an officer does not travel in 
excess of 4 000 kilometres in a year an 
allowance calculated by multiplying the 
appropriate rate per kilometre by the 
difference between the actual distance 
travelled and 4 000 kilometres shall be 
paid to the officer provided that where 
the officer has less than 12 months' 
qualifying service in the year then the 
4 000 kilometre distance will be reduced 
on a pro rata basis and the allowance 
calculated accordingly. 

(iv) Where a part-time officer is eligible for 
the payment of an allowance under 
placitum (iii) of this subclause such 
allowance shall be calculated on the 
proportion of total hours worked in that 
year by the officer to the annual 
standard hours had the officer been 
employed on a full-time basis for the 
year. 

(v) An officer who is required to supply and 
maintain a motor vehicle for use on 
official business is excused from this 
obligation in the event of his vehicle 
being stolen, consumed by fire, or 
suffering a major and unforseen 
mechanical breakdown or accident, in 
which case all entitlement to reimburse- 
ment ceases while the officer is unable to 
provide the motor vehicle or a 
replacement. 
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(vi) It shall be open to the employer to elect 
to waive the requirement that an officer 
supply and maintain a motor vehicle for 
use on official business, but three 
months' written notice of the intention 
so to do shall be given to the officer 
concerned. 

(3) Allowance for officers relieving officers mentioned 
in subclause (2) 

(a) An officer not required to supply and maintain 
a motor vehicle as a term of employment who is 
required to relieve an officer required to supply 
and maintain a motor vehicle as a term of 
employment shall be reimbursed all expenses 
incurred in accordance with the appropriate 
rates set out in Part A of Schedule C for all 
journeys travelled on official business and 
approved by the employer where the officer is 
required to use his vehicle on official business 
whilst carrying out the relief duties. 

(b) For the purposes of subparagraph (a) of this 
subclause an officer shall be reimbursed all 
expenses incurred in accordance with the 
appropriate rates set out in Part A of Schedule 
C for the distance travelled from the officer's 
residence to place of duty and the return 
distance travelled from place of duty to 
residence except on a day where the officer 
travels direct from residence to headquarters 
and return and is not required to use the vehicle 
on official business during the day. 

(c) Where an officer in the course of a journey 
travels through two or more separate areas, 
reimbursement shall be made at the appropriate 
rate applicable to each of the area's traversed as 
set out in Part A of Schedule C. 

(d) For the purposes of this subclause the allow- 
ance provided in subparagraph 2 (b) (iii) and 
(iv) of this subclause shall not apply. 

(4) Allowance for other officers using vehicle on 
official business 

(a) An officer who is not required to supply and 
maintain a motor vehicle for use when travel- 
ling on official business as a term of employ- 
ment, but when requested by the employer 
voluntarily consents to use the vehicle shall, for 
journeys travelled on official business 
approved by the employer be reimbursed all 
expenses incurred in accordance with the 
appropriate rates set out in Parts B and C of 
Schedule C. 

(b) For the purpose of subparagraph (a) of this 
subclause an officer shall not be entitled to 
reimbursement for any expenses incurred in 
respect to the distance between the officer's 
residence and headquarters and the return 
distance from headquarters to residence. 

(c) Where an officer in the course of a journey 
travels through two or more separate areas, 
reimbursement shall be made at the appropriate 
rate applicable to each of the areas traversed as 
set out in Part B of Schedule C. 

(5) Allowance for towing employer's caravan or 
trailer: In cases where officers are required to tow an 
employer's caravan on official business, the additional 
rate shall be three cents per kilometre. When an 
employer's trailer is towed on official business the 
additional rate shall be two cents per kilometre. 

(6) Increase of inadequate rates: The employer may 
increase the rates prescribed by this clause in any case in 
which it is satisfied that they are inadequate. 

(7) Special Conditions: Notwithstanding the provi- 
sions of this clause where the cost of vehicles and petrol 
increase or decrease such that a corresponding increase 
or decrease in the allowance provided for a vehicle over 

1600cc in the Metropolitan area would amount to 0.1 of a 
cent or greater then the parties agree that the allowance 
shall be increased or decreased accordingly. 

18.—Shift Work. 
(1) The provisions of this clause shah only apply to 

officers employed by the Lotteries Commission. 
(2) Definitions: For the purpose of this clause the 

following expressions shall have the following 
meaning:— 

"Day shift'' means a shift commencing after 6.00 a.m. 
and before 12 noon. 

"Afternoon shift" means a shift commencing at or 
after 12 noon and before 6.00 p.m. 

"Night shift" means a shift commencing at or after 
6.00 p.m. and before 6.01 a.m. 

"Commission" means the Lotteries Commission of 
Western Australia. 

(3) Shift Work Allowance 
(a) An officer required to work an afternoon or 

night shift of 7 '/i hours shall, in addition to the 
ordinary rate of salary, be paid the allowance 
specified in schedule H for each afternoon or 
night shift worked. 

(b) Work performed during ordinary rostered 
hours on Saturdays and Sundays shall be paid 
for at the rate of time and one half and on 
Public Service holidays at double time and one 
half. These rates shall be paid in lieu of the 
allowance prescribed in subparagraph (a) of 
this clause. 
Provided that in lieu of the foregoing pro- 
visions of this subparagraph and subject to 
agreement between the Commission and the 
officer, work performed during ordinary 
rostered hours on a Public Service holiday shall 
be paid for at the rate of time and one half and 
the officer may, in addition, be allowed a day's 
leave with pay to be added to annual leave or to 
be taken at some other time within a period of 
one year. 

(c) An officer rostered off duty on a Public Service 
holiday shall be paid at ordinary rates for such 
day or, subject to agreement between the 
Commission and the officer, be allowed a day's 
leave with pay in lieu of the holiday to be added 
to annual leave or to be taken at some other 
time within a period of one year. 

(d) An officer engaged on shift work who is 
rostered to work regularly on Sundays and/or 
Public Service holidays shall be allowed one 
week's leave in addition to the normal entitle- 
ment to annual leave of absence for recreation. 

(e) Additional leave provided by subparagraphs 
(b) and (c) of this clause shall not be subject to 
the annual leave loading prescribed by Clause 7 
(g) of the Award. 

(f) Work performed by an officer in excess of the 
ordinary hours of a shift or on a rostered day 
off shall be paid for in accordance with the 
provisions of Clause 19.—Overtime of the 
Award. 

(g) When an officer begins or ceases a shift 
between the hours of 11 .(X) a.m. and 7.00 p.m. 
and no public transport is available, the officer 
shall be reimbursed the appropriate rate of hire 
prescribed by Schedule C if the officer uses a 
motor vehicle or motor cycle for the journey 
between the officer's residence and the 
Commission's headquarters. 

(4) Hours of Duty and Rosters 
(a) An officer engaged on shifts shall work a 75 

hour fortnight, exclusive of meal intervals, on 
the basis of no more than 10 shifts of 7 lA hours 
duration. 
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(b) Meal breaks shall be for a period of at least 30 
minutes, but not greater than one hour for each 
meal. 

(c) Officers may be rostered to work on any of the 
seven days of the week provided that in any 
roster period, no officer shall be rostered for 
more than six consecutive days. 

(d) The roster period shall begin at the beginning of 
a pay period and continue for 14 consecutive 
days. Rosters shall be available to officers at 
least seven clear working days prior to the 
commencement of the roster. 

(e) A roster may only be altered on account of 
contingency which the Commission could not 
have been reasonably expected to foresee. 
When a roster is altered, the officer concerned 
shall be notified of the changed shift on the day 
before the changed shift commences. 

(f) An officer shall not be rostered for duty until at 
least eight hours have elapsed from the time the 
officer's previous rostered shift ended. 

(g) An officer shall not be retained permanently on 
one shift unless the officer so elects in writing. 

(5) To the extent that the provisions of this clause and 
Clause 19 conflict the provisions of this clause shall 
prevail. 

19.—Overtime. 
(1) Definitions: In this clause the following 

expressions shall have the following meanings:— 
"Prescribed Hours of Duty" means the officer's 

normal working hours. 
"Public Holiday" means the days prescribed in Clause 

22 of this Award. 
"Ordinary Travelling Time" means the time which an 

officer would ordinarily spend in travelling by public 
transport once daily from his home to his usual head- 
quarters and home again. It is time elapsing between time 
of departure from home and the official time of 
commencement of duty and the time elapsing between 
the official time of cessation of duty and arrival at home. 
Where an officer has a continuing approval to use his 
vehicle for official business (that is, paid motor vehicle 
allowance), ordinary travelling time means the time spent 
in travelling by that vehicle from his home to his head- 
quarters and home again each day. 

(2) Overtime: 
(a) When and as often as it is necessary to over- 

come arrears of work or to meet pressure of 
business, any officer may be required by the 
employer to perform reasonable overtime duty 
at times other than the ordinary hours of 
attendance applicable to that officer, including 
work on Saturdays, Sundays, holidays and 
special days off and unless reasonable excuse 
exists the officer shall work in accordance with 
such requirement. 
All work performed by direction of the 
employer — 

(i) before or after the prescribed hours of 
duty on a weekday; 

(ii) on a Saturday, Sunday or Public 
Holiday, shall be classed as overtime 
and subject to the provisions of this 
clause, shall be paid for at the hourly 
rate prescribed by paragraph (b) of this 
subclause. 

(b) Payment for overtime shaU be calculated on an 
hourly basis in accordance with the following 
formula — 
Weekdays: For the first three hours on any 
week day — 

Fortnightly salary x3 
75 2 

After the first three hours on any one week 
day — 

Fortnightly salary x2 
75 1 

Saturdays: First three hours on any 
Saturday — 

Fortnightly salary x3 
75 2 

After the first three hours or after 12 noon, 
whichever is the earlier, on any Saturday — 

Fortnightly salary x2 
75 1 

Sundays: 
Fortnightly salary x2 

75 1 
Public Holidays: During prescribed hours of 
duty — 

Fortnightly salary x3 
75 2 

in addition to the normal days pay. 
During hours outside of prescribed hours of 
duty — 

Fortnightly salary x5 
75 2 

"Fortnightly salary" shall be calculated in 
accordance with the formula contained in 
subclause (1) of Clause 9 of this Award, but 
unless otherwise approved by the employer 
shall not include higher duties allowance. 
Provided that higher duties allowance shall 
only be included in "fortnightly salary" when 
overtime is worked on duties for which the 
allowance is specifically paid. 

(c) Where an officer so elects in writing before 
commencing to work overtime, time off in lieu 
of payment may be granted by the employer. 
Such time off in lieu to be determined on an 
hourly basis by dividing the officer's normal 
hourly rate of pay into the amount to which the 
officer would otherwise have been entitled at 
the prescribed rate in accordance with para- 
graph (b) of this subclause. 

(d) Any commuted allowance and/or time off in 
lieu of overtime, other than that provided in 
paragraph (c) of this subclause shall be 
negotiated between the employer and the 
Union provided that where there is disagree- 
ment between the employer and the Union as to 
the necessity for or the amount of commuted 
allowance or time off, the matter may be 
referred to a Board of Reference. 

(e) A break of at least 30 minutes, which shall not 
be reckoned as overtime, shall be taken for 
meals between 12 noon and 2.00 p.m. when 
overtime is worked on a Saturday, Sunday or 
Public Holiday, and between 5.00 p.m. and 
7.00p.m. on any weekday on which overtime is 
worked. 

(f) No claim for payment or time off in lieu under 
the provisions of this clause shall be allowed in 
respect of any day on which the additional time 
worked amounts to less than 30 minutes. 

(g) Where an officer, having received prior notice, 
is required to return to duty — 

(i) On a Saturday, Sunday or Public 
Holiday the officer shall be entitled to 
payment at the rate in accordance with 
paragraph (b) of this subclause for a 
minimum period of three hours. 

(ii) Before or after the prescribed hours of 
duty on a weekday the officer shall be 
entitled to payment at the rate in accor- 
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dance with paragraph (b) of this sub- 
clause for a minimum period of 1 Zi 
hours. 

(iii) For the purposes of this subclause, 
where an officer is required to return to 
duty more than once, each duty period 
shall stand alone in respect to the appli- 
cation of minimum period payment 
except where the second or subsequent 
return to duty is within any such mini- 
mum period. 

(h) The provisions of paragraph (g) of this sub- 
clause shall not apply in cases where it is 
customary for an officer to return to his place 
of employment to perform a specific job out- 
side his prescribed hours of duty or where the 
overtime is continuous (subject to a reasonable 
meal break) with the completion or commence- 
ment of prescribed hours of duty. 

(i) When an officer is directed to work overtime at 
a place other than the usual headquarters, and 
provided that place where the overtime is to be 
worked is situated in the area within a radius of 
50 kilometres from the usual headquarters, and 
the time spent in travelling to and from that 
place is in excess of the time which an officer 
would ordinarily spend in travelling to and 
from the usual headquarters, and provided 
such travel is undertaken on the same day as the 
overtime is worked, then such excess time shall 
be deemed to form part of the overtime 
worked. 

(j) Except as provided in subclauses (3) (e) and (4) 
(b) of this clause, when an officer is directed to 
work overtime at a place other than the usual 
headquarters and provided that place where the 
overtime is to be worked is situated outside the 
area within the radius of 50 kilometres from the 
usual headquarters and the time spent in travel- 
ling to and from that place is in excess of the 
time which an officer would ordinarily spend in 
travelling to and from the usual headquarters, 
then the officer shall be granted time off in lieu 
of such excess time spent in actual travel in 
accordance with subclause (5). 

(k) Except as provided in paragraph (i) of this 
subclause, payment for overtime, or the 
granting of time off in lieu of overtime or 
travelling time, shall not be approved in the 
following cases — 

(i) Officers whose maximum salary or 
maximum salary and allowance in the 
nature of salary exceeds the gross annual 
equivalent to the salary paid from time 
to time in respect of Level 5 as contained 
in Clause 9 of the Award. 

(ii) Officers whose work is not subject to 
close supervision. 

(iii) Officers whose salary includes specific 
provision in respect to overtime. 

(1) Notwithstanding the provisions of paragraph 
(k) of this subclause, where from the nature of 
the duties required or from other relevant 
circumstances it appears just and reasonable, 
any such officer as is referred to in that para- 
graph shall, with the special approval of the 
employer be paid overtime or granted time off 
in lieu as prescribed by paragraph (b) or para- 
graph (c) respectively of this subclause and if in 
any such case the employer declines to give such 
special approval the matter may be referred to a 
Board of Reference. 
Where an officer not subject to close super- 
vision is directed by the employer to carry out 
specific duties involving the working of over- 
time, and provided such overtime can be 
reasonably determined, then such officer shall 

be entitled to payment or time off in lieu of 
overtime worked in accordance with paragraph 
(b) or paragraph (c) of this subclause. 

(m) Where an officer performs overtime duty after 
the time at which the officer's normal hours of 
duty end on one day and before the time at 
which the officer's normal hours of duty are to 
commence on the next succeeding day, for a 
period which results in the officer not being off 
duty between these times for a continuous 
period of not less than eight hours, the officer is 
entitled to be absent from duty without loss of 
salary, until from the time of ceasing overtime 
duty, the officer has been off duty for a 
continuous period of eight hours. 
Provided that where an officer is required to 
return to or continue work without such break, 
the officer shall be paid at double the ordinary 
rate until released from duty, until the officer 
has had eight consecutive hours off duty 
without loss of pay for ordinary working time 
occurring during such absence. 
The provisions of this subclause shall not apply 
to officers included in subclause (3). 

(n) Where an officer is required to work a con- 
tinuous period of overtime which extends past 
12 midnight into the succeeding day the time 
worked after 12 midnight shall be included with 
that worked before 12 midnight for the purpose 
of calculation of payment provided for in para- 
graph (b) of this subclause. 

(3) On Call: 
(a) An officer who is authorised by the employer to 

be "on call" during periods off duty, shall be 
paid an allowance as prescribed in Schedule G 
of this Award. 

(b) For the purpose of this clause "on call" shaU 
mean an instruction to an officer to remain at 
the officer's place of residence or otherwise to 
be available for immediate contact in the case 
of an emergency call-out requiring the perform- 
ance of duties away from such place of 
residence. 

(c) Where an officer is required to be "on call'' the 
employer shall supply a telephone and pay all 
connection and disconnection charges and 
annual rental charges. If the officer so required 
to be "on call" has already a telephone 
connected, the employer shall pay all rental 
charges. 

(d) Where an officer rostered for "on call'' duty is 
recalled for duty during the period for which he 
is "on call" then he shall receive payment for 
hours worked in accordance with subclause (2) 
(b) of this clause. "On call" allowance is paid 
in addition to any overtime paid in these 
circumstances. 

(e) Time spent in travelling to and from the place 
of duty where an officer rostered "on call" is 
actually recalled to duty, should be included 
with actual duty performed for purposes of 
overtime payment. Provided that such place of 
duty is situated in the area within a radius of 50 
kilometres from the officer's usual head- 
quarters. 

(0 Minimum payment provisions do not apply to 
an officer rostered for "on call" duty. 

(g) An officer in receipt of "on call" allowance 
and who is recalled to duty shall not be 
regarded as having performed emergency duty 
in accordance with subclause (4) of this clause. 

(4) Emergency Duty: 
(a) Where an officer is called on duty to meet an 

emergency at a time when the officer would not 
ordinarily have been on duty, and no notice of 
such call was given prior to completion of usual 
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duty on the last day of work prior to the day on 
which the officer is called on duty, then, if 
called on duty — 

(i) on a Saturday, Sunday or Public 
Holiday, the officer shall be entitled to 
payment at the rate in accordance with 
subclause (2) (b) of this clause for a 
minimum period of three hours; 

(ii) before or after the prescribed hours of 
duty on a weekday the officer shall be 
entitled to payment at the rate in accor- 
dance with subclause (2) (b) of this 
clause for a minimum period of 2'A 
hours; 

(iii) for the purpose of this clause, where an 
officer is recalled more than once, each 
period of emergency duty shall stand 
alone in respect to the application of the 
minimum period payment, subject to 
paragraph (c) of this subclause. 

(b) Time spent in travelling to and from the place 
of duty where the officer is actually recalled to 
perform emergency duty, shall be included with 
actual duty performed for the purposes of over- 
time payment. Provided that such place of duty 
is situated in the area within a radius of 50 kilo- 
metres from his usual headquarters. 

(c) When an officer is recalled to work to perform 
emergency duty the officer shall not be obliged 
to work for the minimum period if the work for 
which the officer was recaEed is completed in 
less time, provided that if an officer is called 
out more than once within any such minimum 
period there shall not be any entitlement to any 
further payment for the time worked within 
that minimum period. 

(5) Excess Travelling Time: An officer, eligible for 
payment of overtime who is required to travel on official 
business outside of the officer's normal working hours 
and away from the officer's usual headquarters, shall be 
granted time off in lieu of such actual time spent in 
travelling at equivalent or ordinary rates on weekdays 
and at time and one half on Saturdays, Sundays and 
Public Holidays: Provided — 

(a) Such travel is undertaken at the direction of the 
employer. 

(b) Such travel shall not include — 
(i) time spent in travelling by an officer on 

duty at a temporary headquarters to the 
officer's home for weekends for the 
officer's own convenience; 

(ii) time spent in travelling by plane between 
the hours of 10.00 p.m. and 6.00 a.m.; 

(iii) time spent in travelling by train or coach 
between the hours of 10.00 p.m. and 
6.00 a.m.; 

(iv) time spent in travelling by ship when 
meals and accommodation are 
provided; 

(v) time spent in travel resulting from the 
permanent transfer or promotion of an 
officer to a new location; 

(vi) time in travelling in which an officer is 
required by the employer to drive, 
outside of the officer's ordinary hours 
of duty, an employer's vehicle or to 
drive the officer's own motor vehicle 
involving the payment of motor vehicle 
allowance but such time shaU be deemed 
to be overtime and paid in accordance 
with subclause (2) (b) of this clause. 

(c) The maximum period which shaH apply for the 
granting of time off in lieu shall be eight hours 
in any one day. 

(d) Time off in lieu will not be granted for periods 
of 30 minutes or less. 

(e) Where such travel is undertaken on a normal 
working day, time off in lieu is granted only for 
such time spent in travelling before and/or 
after the usual hours of duty, and where the 
exigencies of travel compel an officer to travel 
during the officer's usual lunch interval such 
additional travelling time is not to be taken into 
account in computing the number of hours of 
travelling time due. 

(f) Where such travel is undertaken on a normal 
working day, time off in lieu is granted only for 
such time spent in travelling before and/or 
after the usual hours of duty which is in excess 
of the officer's ordinary travelling time. 

(g) Except as provided in paragraph (b) of this 
subclause, all time spent in actual travel on 
Saturdays, Sundays and Public Holidays, shaU 
be deemed to be excess travelling time. 

(6) Special Conditions: Any group of officers whose 
duties necessarily entail special conditions of 
employment shaO not be subject to the prescribed hours 
of duty as defined in subclause (a) if the employer and the 
Union so agree. Provided, however, that any dispute in 
this matter may be referred to a Board of Reference. 

20.—Part-Time Officers. 
(1) An officer who is employed on a part-time basis 

shall be paid a proportion of the appropriate full-time 
salary prescribed by this Award, dependent upon the 
time worked each week. The salary shall be calculated as 
follows: 

Hours worked each fortnight x Full-time fortnightly salary 
75 1 

(2) Part-time employment shall not count as 
qualifying service for short leave. 

(3) Part-time employment shall count as qualifying 
service for annual recreation leave and sick leave on the 
following basis: 

(a) Annual Recreation Leave: Normal entitlement 
as prescribed by this Award. An officer's salary 
during the period of such leave shall be calcu- 
lated in accordance with subclause (1) of this 
clause and based on the fortnightly salary at the 
time the leave is taken. 

(b) Sick Leave: Normal credits prescribed shall 
accrue to an officer, provided that where an 
officer is employed for less than five days per 
week, the periods credited shall be pro rata 
according to the average number of days 
worked each week. Payment made for sick 
leave granted in respect of part-time service 
shall be calculated in accordance with subclause 
(1) of this clause. 

(4) An officer employed on a part-time basis shaE be 
given the benefit of Public Holidays without variation to 
his fortnightly salary provided the holiday occurs on a 
day which is normally worked. 

(5) Service by an officer shaE count as quaEfying 
service for long service leave. Payment made for long 
service leave granted to an officer in respect of part-time 
service shaE be adjusted according to the hours worked 
by the officer during that part-time service subject to the 
following: 

(a) If an officer consistently worked on a part-tim 
basis for a regular number of hours during the 
whole of the qualifying service, the officer shaE 
continue to be paid the salary determined on 

.that basis during the long service leave. 
(b) If an officer has worked a varying number of 

weekly hours during the qualifying service, the 
payment for long service leave granted in 
respect of part-time service shaE be calculated 
on a salary which bears to the fuE-time salary of 
the position occupied by the officer when 
taking leave, the same proportion that the 
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hours worked when employed on a part-time 
basis bears to the normal weekly hours of a full- 
time officer. 
Example — payment for long service leave 
granted for seven year's service consisting of 
four years' working two-thirds time and three 
years' full-time, shall be calculated as follows: 

(i) four-sevenths of leave paid at two-thirds 
salary; and 

(ii) three-sevenths of leave paid at full 
salary. 

This provision also applies to a full-time officer 
who has been employed on a part-time basis 
during the officer's qualifying service. 

21.—Protective Clothing. 
An officer engaged on work which requires the 

provision of protective clothing shall be provided with 
such protective clothing or granted an allowance as 
determined by the employer. 

Provided that if there is a dispute or disagreement as to 
the amount of such allowance, such matters shall be 
referred to a Board of Reference. 

22.—Public Holidays. 
(1) The following days shall be allowed as holidays 

with pay: 
(a) New Year's Day, Good Friday, Easter 

Monday, Christmas Day, the 26th day of 
December, the 25th day of April (Anzac Day). 

(b) The Anniversary of the Birthday of the 
Sovereign, Foundation Day (1st day of June), 
Labour Day (1st day of March). 

(c) All days which the Governor may appoint and 
are notified as Public Service Holidays. 

(2) Whenever any of the days mentioned in paragraph 
(b) fall on a day other than a Monday, the next following 
Monday shall be the holiday instead of such day. 

23.—Relieving Allowance. 
An officer who is required to take up duty away from 

the officer's usual headquarters on relief duty or to 
perform special duty, and necessarily resides temporarily 
away from the officer's usual place of residence, shall be 
reimbursed reasonable expenses on the following 
basis:— 

(1) Where the officer:— 
is supplied with accommodation and meals free of 
charge, or 
is accommodated at a Government institution, 
hostel or similar establishment and supplied with 
meals, 

reimbursement shall be in accordance with the rates 
prescribed in Column A, Items 1, 2 or 3 of Schedule B. 

(2) Where the officer is fully responsible for 
accommodation, meals and incidental expenses and 
hotel or motel accommodation is utilised:— 

(a) For the first 42 days after arrival at the new 
locality reimbursement shall be in accordance 
with the rates prescribed in Column A, Items 4 
to 8 of Schedule B. 

(b) For periods in excess of 42 days after arrival in 
the new locality reimbursement shall be in 
accordance with the rates prescribed in Column 
B, Items 4 to 8 of Schedule B for Married 
Officers or Column C, Items 4 to 8 of Schedule 
B for Single Officers: Provided that the period 
of reimbursement under this subclause shall not 
exceed 49 days without the approval of the 
employer. 

(3) Where the officer is fully responsible for 
accommodation, meals and incidental expenses and 
other than hotel or motel accommodation is utilised 
reimbursement shall be in accordance with the rates 
prescribed in Column A, Items 9,10 or 11 of Schedule B. 

(4) If an officer, whose normal duties do not involve 
camp accommodation, is required to relieve or perform 
special duty resulting in a stay at a camp, the officer shall 
be paid camping allowance for the duration of the period 
spent in camp, and in addition, shall be paid a lump sum 
of $70.00 to cover incidental personal expenses: 
Provided that an officer shall receive no more than one 
lump sum of $70.00 in any one period of three years. 

(5) Reimbursement of expenses shall not be suspended 
should an officer become ill whilst on relief duty, 
provided leave for the period of such illness is approved 
in accordance with the provisions of Clause 12 of this 
Award and the officer continues to incur accommoda- 
tion, meal and incidental expenses. 

(6) When an officer, who is required to relieve or 
perform special duties in accordance with the preamble 
of this clause, is authorised by the employer to travel to 
the new locality in the officer's own motor vehicle 
reimbursement for the return journey shall be as 
follows:— 

(a) Where the officer will be required to maintain a 
motor vehicle for the performance of the 
relieving or special duties, reimbursement shall 
be in accordance with the appropriate rate pre- 
scribed by Clause 17 of this Award. 

(b) Where the officer will not be required to main- 
tain a motor vehicle for the performance of the 
relieving or special duties reimbursement shall 
be on the basis of one half of the appropriate 
rate prescribed by Clause 17 of this Award, 
provided that the maximum amount of reim- 
bursement shall not exceed the cost of the fare 
by public conveyance which otherwise would 
be utilised for such return journey. 

(7) The rate applicable to a married officer under 
subclause (2) (b) shall be paid to a single officer if the 
employer is satisfied that the officer has to maintain a 
home and support dependants therein, in a locality other 
than that to which they have been sent. A certificate to 
this effect must be furnished by a single officer claiming 
the higher rate. 

(8) Where it can be shown by the production of 
receipts or other evidence that an allowance payable 
under this clause would be insufficient to meet reason- 
able additional costs incurred, an appropriate rate of 
reimbursement shall be determined by the employer. 

(9) The provisions of Clause 29 shall not operate 
concurrently with the provisions of this clause to permit 
an officer to be paid allowances in respect of both 
travelling and relieving expenses for the same period: 
Provided that where an officer is required to travel on 
official business which involves an overnight stay away 
from the officer's temporary headquarters the employer 
may extend the periods specified in subclause (2) by the 
time spent in travelling. 

(10) An officer who is directed to relieve another 
officer or to perform special duty away from his usual 
headquarters and is not required to reside temporarily 
away from the usual place of residence shall, if the 
officer is not in receipt of a higher duties or special 
allowance for such work, be reimbursed the amount of 
additional fares paid in travelling by public transport to 
and from the place of temporary duty. 

24.—Removal Allowance. 
(1) When a married officer is transferred in the public 

interest, or in the ordinary course of promotion or 
transfer, or on account of illness due to causes over 
which the officer has no control, the officer shall be 
reimbursed: 

(a) The actual reasonable cost of conveyance for 
the officer and spouse and children under 16 
years of age or other children wholly 
dependent. 

(b) The actual reasonable cost up to an amount of 
$1 350 for conveyance of his furniture, 
including insurance of such furniture whilst in 
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transit unless a higher sum is approved by the 
employer in any special case: Provided that 
only necessary household furniture, effects and 
appliances shall be taken into account. Pro- 
vided further that the employer is satisfied that 
the value of household furniture, effects and 
appliances moved by the officer is at least 
$1 800. 

(c) An allowance of $300 for accelerated deprecia- 
tion and extra wear and tear on furniture, 
effects and appliances for each occasion that an 
officer is required to transport his furniture, 
effects and appliances. Provided that the 
employer is satisfied that the value of house- 
hold furniture, effects and appliances moved 
by the officer is at least $1 800. 

(2) An officer who is transferred solely at the officer's 
own request or on account of misconduct must bear the 
whole cost of removal unless otherwise determined by 
the employer prior to removal. 

(3) An officer shall be reimbursed the full freight 
charges necessarily incurred in respect of the removal of 
one motor vehicle. If authorised by the employer to 
travel to a new locality in the officer's own motor vehicle, 
reimbursement shall be as follows: 

(a) Where the officer will be required to maintain a 
motor vehicle for use on official business at the 
new headquarters, reimbursement for the 
distance necessarily travelled shall be on the 
basis of the appropriate rate prescribed by 
Clause 17 of this Award. 

(b) Where the officer will not be required to main- 
tain a motor vehicle for use on official business 
at the new headquarters reimbursement for the 
distance necessarily travelled shall be on the 
basis of one half of the appropriate rate pre- 
scribed by Clause 17 of this Award. 

(4) Where practicable furniture, effects and 
appliances shaU be removed by State-owned transport. 
Where it is impracticable to use State-owned transport 
the officer shall, before removal is undertaken, obtain 
quotes from at least two carriers which shall be submitted 
to the employer, who may authorise the acceptance of 
the more suitable: Provided that the maximum amount 
prescribed by subclause (1) (b) of this clause is not 
exceeded without the written approval of the employer 
having first being obtained. 

(5) The employer may, in lieu of conveyance, 
authorise payment of an amount not exceeding the 
maximum prescribed by subclause (1) (b) of this clause to 
compensate for loss in any case where an officer with 
prior approval of the employer, disposes of the officer's 
furniture, effects and appliances instead of removing 
them to the officer's new headquarters: Provided that 
such payment shall not exceed the sum which would have 
been paid if such furniture, effects and appliances had 
been removed by the cheapest method of transport 
available. 

(6) Where an officer is transferred to the employer's 
accommodation where furniture is provided and as a 
consequence is obliged to store furniture the officer shall 
be reimbursed the actual cost of such storage up to a 
maximum allowance of $400 per annum. Actual cost is 
deemed to include the premium for adequate insurance 
coverage of the value of the furniture stored. An 
allowance under this subclause shall not be paid for a 
period in excess of four years without the approval of the 
employer. 

(7) Receipts must be produced for all sums claimed. 
(8) New appointees shall be entitled to receive the 

benefits of this clause if they are required by the 
employer to participate in any training course prior to 
being posted to their respective positions. This entitle- 
ment shall only be available to officers who have 
completed their training and who incur costs when 
moving to their first posting. 

(9) In the case of a single officer, an application for 
any reimbursement under this clause shall be considered 
by the employer. 

25.—Short Leave. 
(1) The employer may upon sufficient cause being 

shown, grant an officer leave of absence not exceeding 
two consecutive working days but any leave of absence 
granted shall not exceed, in the aggregate, three working 
days in any one calendar year. 

(2) An officer who desires to obtain short leave shall 
make written application, in a form approved by the 
employer, prior to the commencement of such leave. 

26.—Sick Leave. 
In the case of illness of an officer, the employer shall 

grant the officer leave of absence on the following 
conditions: 

(1) An application for leave of absence on the grounds 
of illness exceeding two consecutive working days shall 
be supported by the certificate of a registered medical 
practitioner or, where the nature of illness consists of a 
dental condition and the period of absence does not 
exceed five consecutive working days, by a certificate of 
a registered dentist. 

(2) The number of days leave of absence which may be 
granted without production of the certificate required by 
subclause (1) of this clause shall not exceed, in the 
aggregate, five working days in any one calendar year. 

(3) An officer who is unfit for duty as a consequence 
of an illness or injury shall inform the employer, or 
arrange for the employer to be so informed, forthwith 
and shall as soon as reasonably possible thereafter, make 
a formal application for sick leave to cover the absence 
from duty; otherwise the officer shall be treated as being 
absent without leave. The application and certificate 
shall be in the form approved by the employer. 

(4) Where an application for leave is supported by the 
certificate of a registered medical practitioner, a further 
certificate from a Government Medical Officer may be 
required and if this certificate does not in the opinion of 
the employer endorse the certificate of the medical 
practitioner, the officer shall pay the fee due to the 
Government Medical Officer. 

(5) The basis for determining the entitlement to leave 
of absence on the grounds of illness which an officer may 
be granted shall be ascertained by crediting the officer 
concerned with the following cumulative periods: 

Leave on Leave on 
full pay half pay 

Working Working 
Days Days 

On date of appointment 5 2 
On completion of six months' 
service 5 3 
On completion of 12 months' 
service 10 5 
On completion of each 
additional 12 months' service 10 5 

(6) Where an officer is ill during the period of annual 
leave for recreation for a period of at least seven days; or 
long service leave for a period of at least 14 days 
and produced at the time or as soon as possible thereafter 
medical evidence satisfactory to the employer that the 
officer is or was as a result of the illness confined to the 
officer's place of residence or a hospital, the officer may, 
with the approval of the employer be granted, at a time 
convenient to the employer, additional leave equivalent 
to the period during which the officer was so confined. 

(7) Where an officer is absent on account of illness and 
the officer's entitlement to sick leave on full pay is 
exhausted, the officer may, with the approval of the 
employer elect to convert any part of the officer's 
entitlement to sick leave on half pay to sick leave on full 
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pay, but so that the officer's sick leave entitlement on 
half pay is reduced by two days for each day of sick leave 
on full pay that the officer received by the conversion. 

(8) Debits for sick leave shall be on the basis of 
working days and shall not include any of the public 
holidays prescribed in this Award occurring during the 
period of leave. 

(9) An officer who is unable to resume duty on the 
expiration of an approved period of sick leave shall 
thereupon apply for a further period of sick leave and 
any such application shall be supported by a certificate 
from a registered medical practitioner. 

(10) An officer who is absent on leave without pay is 
not eligible for leave of absence on account of illness or 
injury under this clause during the currency of that leave 
without pay. 

(11) This clause shall not apply where the officer is 
entitled to compensation under the Officers' Compensa- 
tion Act 1980. 

(12) No leave of absence on account of illness or injury 
shall be granted with pay if the illness or injury has been 
caused by the misconduct of the officer in any case of 
absence from duty without sufficient cause. 

(13) Where the employer has occasion to doubt the 
cause of illness, or the reason for the absence, the 
employer may send a registered medical practitioner to 
attend on and examine the officer, or may direct the 
officer to attend the medical practitioner for 
examination. 

If the report of the medical practitioner does not 
confirm that the officer is ill, or if the officer is not 
available for examination at the time of the visit of the 
medical practitioner or the officer fails, without reason- 
able cause, to attend the medical practitioner when 
directed to do so, the fee payable for the examination, 
appointment or visit shall be paid by the officer. 

(14) Where an officer, who has resigned, is subse- 
quently re-appointed, the officer shall, for the purposes 
of this clause be regarded as a new appointee as from the 
date of his re-appointment. 

(15) Where an officer who has been retired due to ill 
health resumes duty the officer's sick leave entitlement at 
the date of retirement shall be re-instated. 

(16) An officer who is appointed subject to a medical 
examination, and whose appointment is deferred for a 
stated period on the recommendation of the appropriate 
Medical Officer, shall not be granted sick leave with pay 
during that period. 

(17) If the employer has reason to believe that an 
officer is in such a state of health as to render the officer a 
danger to fellow officers or the public, the employer may 
require the officer to obtain and furnish a report as to the 
officer's condition from a registered medical practitioner 
or may require the officer to submit to examination by a 
medical practitioner. 

(18) Upon receipt of the medical report, the employer 
may direct the officer to be absent from duty for a 
specified period, or if already on leave of absence, direct 
the officer to continue on leave for a specified period, 
and the officer's absence will be regarded as absence on 
leave owing to illness. 

27.—Study Assistance. 
(1) An officer may be granted time off with pay for 

part-time study purposes at the discretion of the 
employer on the following terms: 

(a) Time off with pay to attend lectures and/or 
tutorials may be granted to an officer under- 
taking a course of study approved by the 
employer up to a maximum of five hours per 
week. Such time off is to be inclusive of 
travelling time and matched by an equal 
lecture/tutorial private time commitment by 
the officer. 

(b) Time off with pay (including travelling time) to 
attend lectures and/or tutorials may be granted 
to officers undertaking an external study a 
course of study approved by the employer 
where such lectures and tutorials are specifical- 
ly arranged for external students. The time off 
with pay under this paragraph shall not exceed 
the maximum annual amount allowed to an 
officer under subclause (a) of this clause. 

(c) An officer shall be granted time off with pay to 
sit for examinations of approved courses of 
study. 

(2) In every case approval of time off to attend lectures 
and tutorials is subject to: 

(a) it suiting the convenience of the employer; 
(b) the course being undertaken on a part-time 

basis; 
(c) officers undertaking an acceptable formal 

study load in their own time; 
(d) officers making satisfactory progress with their 

studies; and 
(e) the course being relevant to the officer's career 

with the employer and being of value to the 
State. 

28.—Transfer Allowance. 
(1) Except as provided in subclause (4), a married or 

single officer who is transferred to a new locality in the 
public interest, or in the ordinary course of promotion or 
transfer, or on account of illness due to causes over 
which the officer has no control, shaU be paid at the rates 
prescribed in Column A, Item 4, 5 or 6 of Schedule B for 
a period of 14 days after arrival at new headquarters 
within Western Australia or Column A, Items 7 and 8 of 
Schedule B for a period of 21 days after arrival at new 
headquarters in another State of Australia: Provided 
that if an officer is required to travel on official business 
during the said periods, such period will be extended by 
the time spent in travelling. Under no circumstances, 
however, shall the provisions of this subclause operate 
concurrently with those of Clause 29 to permit an officer 
to be paid allowances in respect of both travelling and 
transfer expenses for the same period. 

(2) If a married officer is unable to obtain reasonable 
accommodation for the transfer of the officer's home 
within the prescribed period referred to in subclause (1) 
of this clause and the employer is satisfied that the officer 
has taken all possible steps to secure reasonable 
accommodation, such officer shall, after the expiration 
of the prescribed period to be paid in accordance with the 
rates prescribed by Column B, Item 4, 5, 6, 7 or 8 of 
Schedule B as the case may require, until such time as 
reasonable accommodation has been secured: Provided 
that the period of reimbursement under this subclause 
shall not exceed 77 days without the approval of the 
employer. A single officer shall not be paid allowances 
under this subclause but in lieu may make like applica- 
tion to the employer for an ex gratia payment at the 
employer's discretion. 

(3) When it can be shown by the production of receipts 
or other evidence that an allowance payable under this 
clause would be insufficient to meet reasonable 
additional costs incurred by an officer on transfer, an 
appropriate rate of reimbursement shall be determined 
by the employer. 

(4) An officer who is transferred to the employer's 
accommodation, shall not be entitled to reimbursement 
under this clause: Provided that — 

(a) Where entry into the employer's accommoda- 
tion is delayed through circumstances beyond 
the officer's control an officer may, subject to 
the production of receipts, be reimbursed 
actual reasonable accommodation and meal 
expenses for the officer and spouse and 
dependent children under 16 years of age or 
other children wholly dependent, less a 
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deduction for normal living expenses pre- 
scribed in Column A, Items 14 and 15 of 
Schedule B. 

and provided that — 
(b) if any costs are incurred under subclause (7) (b) 

they shall be reimbursed by the employer. 

29.—Travelling Allowance. 
An officer who travels on official business shall be 

reimbursed reasonable expenses on the following basis: 
(1) When a trip necessitates an overnight stay away 

from headquarters and the officer — 
(a) is supplied with accommodation and meals free 

of charge, or 
(b) attends a course, conference, etc, where the fee 

paid includes accommodation and meals, or 
travels by rail and is provided with a sleeping 
berth and meals, or 

(c) is accommodated at a Government institution, 
hostel or similar establishment and supplied 
with meals, 

(d) reimbursement shall be in accordance with the 
rates prescribed in Column A, Item 1, 2 or 3 of 
Schedule B. 

(2) When a trip necessitates an overnight stay away 
from the officer's headquarters and the officer is fully 
responsible for accommodation, meals and incidental 
expenses — 

(a) where hotel or motel accommodation is utilised 
reimbursement shall be in accordance with the 
rates prescribed in Column A, Items 4 to 8 of 
Schedule B; 

(b) where other than hotel or motel accommoda- 
tion is utilised reimbursement shall be in 
accordance with the rates prescribed in Column 
A, Items 9, 10 or 11 of Schedule B. 

(3) To calculate reimbursement under subclauses (1) 
and (2) for a part of a day, the following formula shall 
apply — 

(a) If departure from headquarters is: 
before 8.00 a.m. — 100 per cent of the daily 
rate. 
8.00 a.m. or later but prior to 1.00 p.m. — 90 
per cent of the daily rate. 
1.00 p.m. or later but prior to 6.00 p.m. — 75 
per cent of the daily rate. 
6.00 p.m. or later — 50 per cent of the daily 
rate. 

(b) If arrival back at headquarters is: 
8.00 a.m. or later but prior to 1.00 p.m. — 10 
per cent of the daily rate. 
I.00 p.m. or later but prior to 6.00 p.m. — 25 
per cent of the daily rate. 
6.00 p.m. or later but prior to 11.00 p.m. — 50 
per cent of the daily rate. 
II.00 p.m. or later — 100 per cent of the daily 
rate. 

(4) When an officer travels to a place outside a radius 
of 50 kilometres measured from the officer's head- 
quarters, and the trip does not involve an overnight stay 
away from headquarters, reimbursement for all meals 
claimed shall be at the rates set out in Column A, Items 
12 or 13 of Schedule B subject to the officer's 
certification that each meal claimed was actually 
purchased: Provided that when an officer departs from 
headquarters before 8.00 a.m. and does not arrive back 
at headquarters until after 11.00 p.m. on the same day 
reimbursement shall be at the appropriate rate prescribed 
in Column A, Items 4 to 8 of Schedule B. 

(5) When it can be shown to the satisfaction of the 
employer by the production of receipts that reimburse- 
ment in accordance with Schedule B does not cover an 
officer's reasonable expenses for a whole trip the officer 
shall be reimbursed the excess expenditure. 

(6) In addition to the rates contained in Schedule B an 
officer shall be reimbursed reasonable incidental 
expenses such as train, bus and taxi fares, official 
telephone calls, laundry and dry cleaning expenses, on 
production of receipts. 

(7) If, on account of lack of suitable transport 
facilities, an officer necessarily engages reasonable 
accommodation for the night prior to commencing 
travelling on early morning transport the officer shall be 
reimbursed the actual cost of such accommodation. 

(8) Reimbursement of expenses shall not be suspended 
should an officer become ill whilst travelling, provided 
leave for the period of such illness is approved in 
accordance with the provisions of this Award and the 
officer continues to incur accommodation, meal and 
incidental expenses. 

(9) Reimbursement claims for travelling in excess of 14 
days in one month shall not be passed for payment by a 
certifying officer unless the employer has endorsed the 
account. 

(10) An officer who is receiving at or temporarily 
transferred to any place within a radius of 50 kilometres 
measured from headquarters shall not be reimbursed the 
cost of midday meals purchased, but an officer travelling 
on duty within that area which requires absence from 
headquarters over the usual midday meal period shall be 
paid at the rate prescribed by Item 16 of Schedule B for 
each meal necessarily purchased, provided that: 

(a) such travelling is not a normal feature in the 
performance of the officer's duties; and 

(b) such travelling is not within the suburb in which 
the officer resides; and 

(c) total reimbursement under this subclause for 
any one pay period shall not exceed the amount 
prescribed by Item 17 of Schedule B. 

30.—Weekend Absence From Residence. 
(1) An officer who is temporarily absent from normal 

headquarters on relieving duty or travelling on official 
business outside a radius of 320 kilometres measured 
from normal headquarters, and is necessarily absent 
from the officer's residence and separated from family, 
shall be granted an additional day's leave for every group 
of three consecutive weekends so absent provided that 
each weekend shall be counted as a member of only one 
group. Provided that: 

(a) the relief duty or travelling on official business 
is within Australia and the officer is not 
directed to work on the weekend by the 
employer. 

(b) an additional day's leave shall not be allowed if 
the employer has approved the officer's family 
accompanying the officer during the period of 
relief or travelling. 

(c) additional leave under this subclause shaU be 
commenced within one month of the period of 
relief duty or travelling being completed unless 
the employer approves otherwise. 

(d) the annual leave loading provided by Clause 7 
of this Award shall not apply to any leave 
entitlement under this clause. 

(2) An officer who is temporarily absent from normal 
headquarters on relieving duty or travelling on official 
business outside a radius of 320 and up to 400 kilometres 
measured from normal headquarters, may elect to have 
the benefit of concessions provided by subclause (3) of 
this clause in lieu of those provided by subclause (1). 
Kalgoorlie, Albany and Geraldton shaU be regarded as 
being within a radius of 400 kilometres for the purposes 
of this subclause in the case of an officer resident in the 
Metropolitan Area. 

(3) An officer who is temporarily absent from normal 
headquarters on relieving duty or travelling on official 
business within a radius of 320 kilometres measured from 
normal headquarters, and such relief duty or travel 
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would normally necessitate the officer being absent from 
the officer's residence for a weekend, shall be allowed to 
return to the residence for the weekend provided that: 

(a) An officer who is directed to work on a 
weekend by the employer shall not be entitled 
to the concessions provided by this subclause. 

(b) All travelling to and from the officer's 
residence shall be undertaken outside of the 
hours of duty prescribed by Clause 6 of this 
Award. 

(c) An officer, who has obtained the approval of 
the employer for the family to accompany the 
officer during the period of relief or traveUing 
shall not be entitled to the concessions provided 
by this subclause. 

(d) When an officer is authorised by the employer 
to use the officer's own motor vehicle to travel 
to the locality where the relief duty is being per- 
formed or when travelling on official business 
the officer shall be reimbursed on the basis of 
one half of the appropriate rate prescribed by 
Clause 17 of this Award, for the journey to the 
officer's residence for the weekend and the 
return to the place of relief duty. Provided that 
the maximum amount of reimbursement shall 
not exceed the cost of the rail or bus fare by 
public conveyance which otherwise would be 
utilised for such journey and payment shall be 
made only to the owner of such vehicle. 

(e) When an officer has been authorised by the 
employer to use the employer's motor vehicle in 
connection with the relief duty or travelling on 
official business, the officer shall be allowed to 
use that vehicle for the purpose of returning to 
the officer's residence for the weekend as pro- 
vided by this subclause. 

(f) An officer who does not use a private motor 
vehicle or the employer's motor vehicle as pro- 
vided by paragraphs (d) and (e) of this 
subclause, shall be reimbursed the cost of the 
fare by public conveyance by road or rail for 
the journey, to and from the officer's residence 
for the weekend. 

(g) An officer who does not make a claim under 
the provisions of this subclause shall be paid 
travelling allowance or relieving allowance as 
the case may require in accordance with the 
provisions of Clause 23 or 29 of this Award. 

(h) An officer who returns home for the weekend 
in accordance with the provisions of this 
subclause shall not be entitled to the reimburse- 
ment of any expenses allowed by Clauses 23 
and 29 of this Award during the period from 
the time when the officer returns home to the 
time of departing from home to travel to 
resume duty at the place away from home. 

31.—Contract of Service. 
(1) Full-Time Officers 

(a) No officer shall leave the employ of the 
employer until the expiration of one month's 
written notice of the officer's intention to do so 
without the approval of the employer. An 
officer who fails to give the required notice 
shall forfeit the sum of $250. Such moneys may 
be withheld from moneys due at the date of 
resignation. 

(b) One month's written notice shall be given by 
the employer to an officer whose services are no 
longer required. Provided that the employer 
may pay the officer one month's salary in lieu 
of said notice. 

(c) The employer may summarily dismiss an 
officer deemed guilty of gross misconduct or 
neglect of duty and the officer shall not be 
entitled to any notice or payment in lieu of 
notice. 

(d) An officer, having attained the age of 55 years 
shall be entitled to retire from the employ of the 
employer. 

(e) Every officer shall retire on attaining the age of 
65 years. 

(f) Notwithstanding any of the other provisions 
contained in this clause a lesser period of notice 
may be negotiated between the employer and 
the officer. 

(2) Part-Time Officers: A part-time officer shall be 
entitled to the same salary, leave and other conditions 
prescribed in this Award for full-time officers, with 
payment for paid leave being in the proportion to which 
the officer's weekly hours bear to the weekly hours of an 
officer engaged full-time in that class of work. 

(3) Casual Officers 
(a) A casual officer shall be paid one seventy-fifth 

of the ordinary fortnightly rate of salary pre- 
scribed by this Award for the classification in 
which the casual officer is employed for each 
hour so employed, with the addition of 20 per 
cent, in lieu of annual leave, sick leave, long 
service leave and payment for public holidays. 

(b) Notwithstanding the provisions of this 
subclause the employer may terminate the 
contract in accordance with subclause (1) (c) of 
this clause. 

(c) Unless otherwise agreed to between the Union 
and the employer casual officers shall only be 
employed to provide relief for an officer who is 
absent on annual leave, sick leave, or other 
approved leave of less than one month's 
duration. Provided however that casual 
officers may be employed for periods of less 
than one month where the pressure of the 
employer's business so requires. 

(4) Fremantle Port Authority Only: Temporary 
officers may be engaged at such daily or weekly rate as 
may be appropriate to the particular class of work, and 
shall be subject to one day's or one week's notice as the 
case may be, provided that any such officer engaged on a 
daily basis but whose period of engagement has exceeded 
one week shall be subject to one week's notice, and 
provided further that the minimum wage payable to a 
temporary officer shaO not be less than the rate pre- 
scribed for similar work under this Award. 

32.—Certificate of Service. 
On the request of an officer and prior to the officer's 

termination of service the employer shall provide a 
Certificate of Service containing full information as to 
the period of service and the nature of the duties 
performed by the officer. 

33.—Preservation of Accrued Rights and Privileges. 
Nothing contained in this Award shall operate so as to 

reduce the rights, privileges or entitlements accrued by 
existing officers under the superseded Awards referred to 
in Clause 1 of this Award. 

34.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An officer who 

becomes pregnant shall, upon production to the 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of the officer's 
confinement, be entitled to maternity leave provided that 
the officer has had not less than 12 months' continuous 
service with that employer immediately preceding the 
date upon which the officer proceeds upon such leave. 

For the purposes of this clause: 
(a) An officer shaU include a part-time officer but 

shall not include an officer engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 
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(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' compulsory 
leave to be taken immediately before the 
presumed date of confinement and a period of 
six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) An officer shall, not less than 10 weeks prior to 
the presumed date of confinement, give notice 
in writing to the employer stating the presumed 
date of confinement. 

(c) An officer shall give not less than four weeks' 
notice in writing to the employer of the date 
upon which the officer proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An officer shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph 
(c) hereof if such failure is occasioned by the 
confinement occurring earlier than the 
presumed date. 

(3) Transfer to a Safe Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks arising 
out of the pregnancy or hazards connected with the work 
assigned to the officer make it inadvisable for the officer 
to continue at her present work, the officer shall, if the 
employer deems it practicable, be transferred to a safe 
job at the rate and on the conditions attaching to that job 
until commencement of maternity leave. 

If the transfer to a safe job is not practicable, the 
officer may, or the employer may require the officer to, 
take leave for such period as is certified necessary by a 
duly qualified medical practitioner. Such leave shall be 
treated as maternity leave for the purposes of subclauses 
(7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the officer 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the officer giving 
not less than 14 days' notice in writing stating 
the period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the preg- 
nancy of an officer terminates other than by the 
birth of a living child. 

(b) Where the pregnancy of an officer then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
officer to resume work at the time nominated 
by the employer which shall not exceed four 
weeks from the date of notice in writing by the 
officer to the employer that the officer desires 
to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an officer not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then — 

(i) the officer shall be entitled to such 
period of unpaid leave (to be known as 
special maternity leave) as a duly 
qualified medical practitioner certifies 
as necessary before the officer's return 
to work. 

(ii) for illness other than the normal conse- 
quences of confinement the officer shall 
be entitled, either in lieu of or in 

addition to special maternity leave, to 
such paid sick leave as to which the 
officer is then entitled and which a duly 
qualified medical practitioner certifies 
as necessary before the officer's return 
to work. 

(b) Where an officer not then on maternity leave 
suffers illness related to the pregnancy, the 
officer may take such paid sick leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as 
necessary before the officer's return to work, 
provided that the aggregate of paid sick leave, 
special maternity leave and maternity leave 
shaU not exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An officer returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the position 
which the officer held immediately before 
proceeding on such leave or, in the case of an 
officer who was transferred to a safe job 
pursuant to subclause (3), to the position the 
officer held immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
officer is qualified and the duties of which the 
officer is capable of performing, the officer 
shall be entitled to a position as nearly 
comparable in status and salary or wage to that 
of the officer's former position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An officer may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
the officer is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shaU not be available to an officer 
during absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: Not- 
withstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an officer but shall not be taken 
into account in calculating the period of service for any 
purpose of the Award. 

(9) Termination of Employment. 
(a) Whilst on maternity leave an officer may 

terminate the employment at any time during 
the period of leave by notice given in 
accordance with this award. 

(b) The employer shall not terminate the employ- 
ment of an officer on the ground of pregnancy 
or of her absence on maternity leave, but 
otherwise the rights of the employer in relation 
to termination of employment are not hereby 
affected. 

(10) Return to Work After Maternity Leave. 
(a) An officer shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of maternity 
leave. 

(b) An officer, upon the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which the officer held 
immediately before proceeding on maternity 
leave or, in the case of an officer who was 
transferred to a safe job pursuant to subclause 
(3), to the position which the officer held 
immediately before such transfer. Where such 
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position no longer exists but there are other 
positions available for which the officer is 
qualified and the duties of which the officer is 
capable of performing, the officer shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of the former 
position. 

(11) Replacement Officers. 
(a) A replacement officer is an officer specifically 

engaged as a result of an officer proceeding on 
maternity leave. 

(b) Before an employer engages a replacement 
officer under this subclause, the employer shall 
inform that person of the temporary nature of 
the employment and of the rights of the officer 
who is being replaced. 

(c) Before an employer engages a person to replace 
an officer temporarily promoted or transferred 
in order to replace an officer exercising rights 
under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
officer who is being replaced. 

(d) Provided that nothing in this subclause shaU be 
construed as requiring an employer to engage a 
replacement officer. 

(e) A replacement officer shall not be entitled to 
any of the rights conferred by this clause except 
where employment continues beyond the 12 
months qualifying period. 

35.—Time and Wages Record. 
(1) The employer shall keep or cause to be kept a Time 

Book and Salaries Sheet, in either of which shall be 
entered — 

(a) the name of each officer to whom this Award 
applies; 

(b) the nature of the work performed; 
(c) the hours worked each day; 
(d) the salary and overtime (if any) paid to each 

officer. 
Officers shall record and sign their starting and 

finishing times per shift in the Time Book; and shall sign 
the Salaries Sheet on receipt of their salaries. 

(2) The Time Book with all entries therein shall, on 
demand, be produced for inspection by the Secretary or 
duly authorised official of the Union at any reasonable 
time. The Salaries Sheet shall be similarly produced on 
demand during ordinary office hours. 

(3) Where time books are not used any system of time 
clocks or administrative arrangements used to record an 
officer's attendance may be used. 

(4) Any system of automatic data processing that 
contains the information referred to in subclause (1) of 
this clause may be used. 

36.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal Union sub- 

scriptions as equal amounts each pay period. 

(2) Payroll Deduction Authority forms shall be com- 
pleted by officers. Where the employer requires a 
standard procuration form, that form shall be used. 

(3) Where required by the employer or Union, the 
Union Secretary, or person acting in his/her stead, shall 
countersign all forms and forward them to the 
employer's paymaster. 

(4) (a) The employer shall commence deduction of 
subscriptions from the first full pay period following 
receipt of a completed Payroll Deduction Authority 
form and continue deducting throughout the officer's 

period of employment, except as provided in subclause 
(5) of this clause or until the authority is cancelled in 
writing by the officer; 

(b) Where the Payroll Deduction Authority form 
authorises the employer to deduct Union subscriptions in 
accordance with the rules of the Union, the Union shall 
notify the employer in writing of the level of Union 
subscription to be deducted. The employer shaU imple- 
ment any change to Union subscriptions no later than 
one month after being notified by the Union except 
where the Union nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the employer. 

(b) Where a deduction is not made from an officer's 
salary in any pay period, either inadvertently or as a 
resuylt of an officer not being entitled to salary 
sufficiently to cover the subscription, it shall be the 
officer's responsibility to settle the outstanding amount 
with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an officer's termination pay on 
termination of service, other than normal deductions for 
the preceding pay period. 

(7) The employer shall forward contributions 
deducted, together with supporting documentation, to 
the relevant Union party to this Award at such intervals 
as are agreed between the employer and the Union. 

37.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause: 

(a) The employer shall grant paid leave of absence 
to officers who are nominated by the Union to 
attend short courses conducted by the 
Australian Trade Union Training Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time 
to time are approved by agreement between the 
parties. 

(2) An officer shall be granted up to a maximum of 
five days paid leave per calendar year for trade Union 
training or similar courses or seminars as approved. 
However, leave of absence in excess of five days and up 
to 10 days may be granted in any one calendar year 
provided that the total leave being granted in that year 
and in the subsequent year does not exceed 10 days. 

(3) (a) Leave of absence will be granted at the ordinary 
rate of pay and shall not include shift allowances, penalty 
rates or overtime. 

(b) Where a public holiday or rostered day off falls 
during the duration of a course, a day off in lieu of that 
day will not be granted. 

(4) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of 
the organisation not being unduly affected and to the 
convenience of the employer. 

(5) (a) Any application by an officer shall be 
submitted to the employer for approval at least four 
weeks before the commencement of the course, provided 
that the employer may agree to a lesser period of notice. 

(b) All applications for leave shaU be accompanied by 
a statement from the Union indicating that the employee 
has been nominated for the course. The application shaU 
provide details as to the subject, commencement date, 
length of course, venue and the authority which is 
conducting the course. 

(6) A qualifying period of 12 months in employment 
with the employer shall be served before an officer is 
eligible to attend courses or seminars of more than half 
day duration. An employer may, where special circum- 
stances exist, approve an application to attend a course 
or seminar where an officer has less than 12 months' 
Government service. 
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(7) (a) The employer shall not be liable for any 
expenses associated with an officer's attendance at Trade 
Union training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours immediately before or after the course. 

38.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an officer: 
(i) who is required to give evidence before any 

Industrial Tribunal; 
(ii) who, as a Union nominated representative of 

officers, is required to attend negotiations 
and/or conferences between the Union and the 
employer; 

(iii) when prior agreement between the Union and 
the employer has been reached for the officer to 
attend official Union meetings preliminary to 
negotiations or industrial hearings; 

(iv) who, as a Union nominated representative of 
officers, is required to attend joint Union/ 
management consultative committees or 
working parties. 

(b) The granting of leave pursuant to paragraph (a) of 
this subclause shall only be approved, 

(i) where an application for leave has been 
submitted by an officer a reasonable time in 
advance; 

(ii) for the minimum period necessary to enable the 
Union business to be conducted or evidence to 
be given; 

(iii) for those officers whose attendance is essential; 
(iv) when the operations of the employer are not 

being unduly affected and the convenience of 
the employer impaired. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an officer attending to Union business. 

(c) Leave of absence granted under this clause shaU 
include any necessary travelling time in normal working 
hours. 

(3) (a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of paid 
leave for Union business. 

(b) An officer shall not be entitled to paid leave to 
attend Union business other than as prescribed by this 
clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties which 
provide for unpaid leave for officers to conduct Union 
business. 

(4) The provisions of this clause shall not apply when 
an officer is absent from work without the approval of 
the employer. 

39.—Notification of Change. 
(1) Employer's duty to notify 

(a) Where an employer has made a definite 
decision to introduce major changes in produc- 
tion, programme, organisation, structure or 
technology that are likely to have significant 
effects on officers, the employer shall notify 
the officers who may be affected by the 
proposed changes and the Union. 

(b) "Significant effects" include termination of 
employment, major changes in the composi- 
tion, operation or size of the employer's work- 
force or in the skills required; the elimination or 
diminution of job opportunities, promotion 
opportunities or job tenure; the alteration of 

hours of work; the need for retraining or 
transfer of officers to other work or locations 
and restructuring of jobs. Provided that where 
the Award makes provision for alteration of 
any of the matters referred to herein an alter- 
ation shall be deemed not to have significant 
effect. 

(2) Employer's duty to discuss change 
(a) The employer shall discuss with the officers 

affected and the Union, inter alia, the intro- 
duction of the changes referred to in subclause 
(1) hereof, the effects the changes are likely to 
have on officers, measures to avert or mitigate 
the adverse effects of such changes on officers 
and shall give prompt consideration to matters 
raised by the officers and/or the Union in 
relation to the changes. 

(b) The discussion shall commence as early as 
practicable after a firm decision has been made 
by the employer to make the changes referred 
to in subclause (1) hereof. 

(c) For the purposes of such discussion, the 
employer shall provide to the officers 
concerned and the Union, all relevant 
information about the changes including the 
nature of the changes proposed; the expected 
effects of the changes on officers; and any 
other matters likely to affect officers. Provided 
that any employer shall not be required to 
disclose confidential information the disclosure 
of which would be inimical to the employees' 
interests. 

Schedule A — Salaries. 
(1) The annual salaries applicable to officers covered 

by this agreement shall be: 
Level Salary Per Annum c 

A B 
4 

c D 
Level 1 Under 17 years 7 618 7 907 8 089 8 357 17 years 8 093 9 241 9 454 9 767 

18 years 10 383 10 778 11 026 11 392 
19 years 12 019 12 476 12 763 13 186 
20 years 13 497 14 010 14 332 14 807 
21 years or first year 
of adult service 14 827 15 390 15 774 16 266 
22 years or second year 
of adult service 15 387 15 972 16 339 16 861 
23 years or third year 
of adult service 15 944 16 550 16 931 17 453 
24 years or fourth year 
of adult service 16 500 17 127 17 521 18 043 

Q-P • 25 years or fifth year 
of adult service 17 059 17 707 18 114 18 636 
26 years or sixth year 
of adult service 17 617 18 286 18 707 19 229 
27 years or seventh year 
of adult service 18 259 18 953 19 389 19911 
28 years or eighth year 
of adult service 18 703 19 414 19 861 20 383 
29 years or ninth year 
of adult service 19 360 20 096 20 558 21 000 

Level 2 20 146 20 912 21 393 21 915 
20 750 21 539 22 034 22 556 
21 373 22 185 22 695 23 217 
22 014 22 851 23 377 23 899 
22 675 23 537 24 078 24 600 

Level 3 23 582 24 478 25 041 25 563 
24 290 25 213 25 793 26 315 
25 018 25 969 26 566 27 088 
25 769 26 748 27 363 27 885 

Level 4 26 795 27 813 28 453 28 975 
27 599 28 648 29 307 29 829 
28 427 29 507 30 186 30 708 

Level 5 30 020 31 161 31 878 32 400 
31 100 32 282 33 024 33 546 
32 219 33 443 34 212 34 734 
33 380 34 648 35 445 35 967 

Provided that the salary rates shown in Column A 
shall be payable from the beginning of the first pay 
period commencing on or after 1 November 1985, those 
in Column B from the beginning of the first pay period 
commencing on or after 4 November 1985, those in 
Column C from the beginning of the first pay period 
commencing on or after 1 July 1986, and those in 
Column D from the beginning of the first pay period 
commencing on or after 10 March 1987. 
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Schedule B. 
Column A Column B Column C 

Item Particulars Daily rate Daily rate Daily rate married single 
officer: officer: 
relieving allowance 

allowance for period 
for period in excess of 

in excess of 42 days 
42 days [subclause 

[subclause (23)(b)(ii)] 
(23)(b)(ii)] 

Allowance to meet incidental expenses 
$ $ $ 

1. WA — South of 26 degrees 
Latitude 4.35 

2. WA — North of 26 degrees 
Latitude 6.70 

3. Interstate 6.70 
Accommodation involving an overnight 
stay in a hotel or motel 

WA — Metropolitan Hotel or 
Motel 77.90 38.95 25.95 
Locality South of 26 degrees 
South Latitude 62.10 31.05 20.70 
Locality North of 26 degrees 
South Latitude: 

Broome 109.45 54.70 36.50 
Carnarvon 77.85 38.90 25.95 
Dampier 103.40 51.70 34.45 
Derby 92.05 46.00 30.70 
Exmouth 110.95 55.45 37.00 
Fitzroy Crossing 70.70 35.35 23.55 
Gascoyne Junction 74.70 37.35 24.90 
Halls Creek 89.20 44.60 29.75 
Karratha 132.70 66.35 44.25 
Kununurra 116.20 58.10 38.75 
Marble Bar 90.70 45.35 30.25 
Newman 128.20 64.10 42.75 
Nullaginc 67.70 33.85 22.55 
Onslow 97.70 48.85 32.55 
Pannawonica 95.70 47.85 31.90 
Paraburdoo 104.40 52.20 34.80 
Port Hedland 94.55 47.30 31.50 
Roebourne 71.70 35.85 23.90 
Shark Bay 85.15 42.60 28.40 
Tom Price 103.40 51.70 34.45 
Wickham 101.20 50.60 33.75 
Wittenoom 91.70 45.85 30.55 
Wyndham 109.70 54.85 36.55 

Interstate — Capital City 103.00 51.50 34.35 
Interstate — Other than Capital 
City 62.10 31.05 20.70 

Accommodation involving an overnight 
stay at other than a hotel or motel 

9. WA — South of 26 degrees South 
Latitude 31.70 

10. WA—North of 26 degrees North 
Latitude 46.10 

11. interstate 46.10 
Travel not involving an overnight stay 
12. WA — South of 26 degrees 

Latitude: 
Breakfast 6.70 
Lunch 6.70 
Evening Meal 13.95 

13. WA — North of 26 degrees 
Latitude: 

Breakfast 7.50 
Lunch 10.80 
Evening Meal 21.10 

Deduction for normal living expenses 
14. Each Adult 12.05 
15. Each Child 2.05 
Midday Meal 
16. Rate per meal 2.90 
17. Maximum reimbursement per pay 

period 14.50 

Provided that the rates shown in the above schedule 
shall be effective on and from 1 March 1987. 

Schedule C — Motor Vehicle Allowances. 

Part A — Motor Car 

Engine Displacement 
Area and Details (in cubic centimetres) 

Over Over 1600cc 
2600cc 1600cc- and 

2600cc Under 

Metropolitan Area 
First 4 000 kilometres 58.3 52.4 42.3 
Over 4 000-8 (XX) kilometres 25.9 23.2 19.5 
Over 8 000-16 000 kilometres 15.1 13.5 11.9 
Over 16 000 kilometres 19.5 18.0 14.3 

Engine Displacement 
Area and Details (in cubic centimetres) 

Over Over 1600cc 
2600cc 1600cc- and 

2600cc Under 

South West Land Division 
First 4 OCX) kilometres 59.5 53.6 43.4 
Over 4 000-8 000 kilometres 26.5 23.8 20.0 
Over 8 000-16 000 kilometres 15.5 13.8 12.2 
Over 16 000 kilometres 19.8 18.3 14.6 

North of 23.5 degrees South 
Latitude 

First 4 OCX) kilometres 66.0 58.9 48.5 
Over 4 000-8 OCX) kilometres 28.9 25.8 21.9 
Over 8 000-16 000 kilometres 16.6 14.7 13.0 
Over 16 000 kilometres 17.9 16.4 13.4 

Rest of the State 
First 4 000 kilometres 61.4 55.4 44.7 
Over 4 000-8 (XX) kilometres 27.4 24.6 20.6 
Over 8 000-16 000 kilometres 16.1 14.3 12.6 
Over 16 000 kilometres 18.9 17.4 14.1 

Part B — Motor Car 
Engine Displacment 

Area and Details (in cubic centimetres) 
Over Over 1600cc 

2600cc 1600cc- and 
2600cc Under 

Metropolitan Area 28.6 25.6 21.4 
South West Land Division 29.3 26.2 21.9 
North of 23.5 degrees South 
Latitude 32.0 28.5 24.1 
Rest of the State 30.2 21.2 22.6 

Part C — Motor Cycle 
Distance Travelled During a Rate c/km 
Year on Official Business 
Rate per kilometre 10 

Part D — Transition 
(1) As the Award operates on a fiscal year it is 

necessary that a transition period between the operative 
date of the Award and the end of this financial year 
occurs. Therefore, for the period 1 December 1986 to 30 
June 1987 claims made by officers eligible for reimburse- 
ment under Clauses 2 or 3 of the Award are to be made 
on the following basis:— 

0 to 2500 kms — rate as per 0 to 4000 kms 
2501 to 5000 kms — rate as per 4001 to 8000 kms 
5001 to 10000 kms — rate as per 8001 to 16000 kms 
over 10000 kms — rate as per over 16000 kms 

(2) The transition affects those officers who are 
eligible to claim under subclauses (2) or (3) only. 

(3) The conditions as set out under subclauses 2 (2) (c) 
and (d) of the Award apply from 1 July 1986 to 30 June 
1987. The total distance travelled by an officer during the 
financial year shall be included in calculations to 
determine whether the officer is eligible to receive reim- 
bursement under either subclause. Pro rata adjustments 
should be made for periods which do not count as 
qualifying service as defined in the Award and for part- 
time employment. 

Schedule D (1) — Camping Allowance. 
South of 26 degrees South Latitude 

Rate 
per day Item 

Permanent Camp — Cook provided by 
the Department $13.50 1 
Permanent Camp — No cook provided $18.(X) 2 
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Other Camping ■ 
the Department 
Other Camping • 

- Cook provided by 

- No cook provided 

Rate 
per day Item 

$22.50 3 
$27.00 4 

Schedule D (2) — Camping Allowance. 
North of 26 degrees South Latitude 

Permanent Camp — Cook provided by 
the Department $20.70 1 
Permanent Camp — No cook provided $25.20 2 
Other Camping — Cook provided by 
the Department $29.50 3 
Other Camping — No cook provided $34.20 4 

Provided that the rates shown in the above schedules 
shall be effective on and from 1 March 1987. 

Rate 
per day Item 

— No cook provided 
Cook provided by 

$20.70 
$25.20 

$29.50 
$34.20 

District Allowance. 
Schedule E — Part 1. 

(a) Married Male Officers — subclause (12) (a) 
Column I 
District 

Column II 
Standard 

Rate 
$ p.a. 
3 949 
3 224 

Column IV 
Rate 

Column III 
Exceptions to 
Standard Rate 
Town or Place 

Halls Creek 
Marble Bar 
Port Hedland 
Carnarvon 

2 737 Kalgoorlie ) 
Boulder ) 240 

Esperance 972 
1 Nil Nil Nil 

(b) (i) Single officers — subclause (12) (b) 
(ii) Officers where headquarters are not located in 

a district allowance district — subclause (12) 
(g)- 
Half of the appropriate rate as prescribed in (a) 
above. 
Provided that these rates shall operate with 
effect on and from 1 January 1987. 

Schedule F — Meal Allowance. 
Breakfast $3.90permeal 
Lunch $4.80 per meal 
Evening Meal $5.75permeal 

Schedule G — On Call Allowances. 
Where the rostered period is for: 
(1) any night, Monday to Friday, inclusive — $3.60 

per night; and 
(2) Saturday, Sunday and Public Holiday (day and 

night inclusive) — $7.20 per day. 

Schedule H — Shift Allowance. 
Each afternoon or night shift — $9.54. 

Schedule I — Respondents. 
Western Australian Coastal Shipping Commission 
Western Australian Meat Commission 
Western Australian Egg Marketing Board 
Fremantle Port Authority 
Hon Minister for Works 
Hon Minister for Transport 
Lotteries Commission of Western Australia 
Water Authority of Western Australia 

Schedule 2. 

1.—Title. 
This Award shall be known as the Clerks' (Fremantle 

Port Authority) — Wharf and Special Conditions Award 
1987. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Objects. 
4. Area and Scope. 
5. Date of Operation. 
6. Hours of Attendance. 
7. Annual Recreation Leave. 
8. Overtime. 
9. Meal Allowance. 
10. Sick Leave on Retirement. 
11. Holidays. 
12. Transition — Qualification Allowance. 
13. Savings. 

3.—Objects. 
The object of this Award is to ensure that the 

employees covered by this Award continue to receive 
hours, wages and conditions not less than those set down 
by the Fremantle Port Authority Clerks' (Head Office 
Staff) Award No. 10 of 1957 as amended to the date of 
operation of this Award. 

4.—Area and Scope. 
This Award shall apply to all clerical employees 

employed by the Fremantle Port Authority and covered 
by the Clerks' (Public Authorities) Award 1987 (the 
parent award). 

5.—Date of Operation. 
This Award shall apply from the 1st day of November 

1985 being the date of operation of the parent award. 

6.—Hours of Attendance. 
Notwithstanding Clause 6.—Hours of Attendance of 

the parent award the hours usually worked by employees 
covered by this Award prior to 1 November 1985 shall 
continue to be observed during the currency of this 
Award and shall be worked on Mondays to Fridays 
inclusive with an interval of not less than one half hour 
nor more than an hour for lunch between the hours of 12 
noon and 2.00 p.m. provided that: 

(1) The Authority may require any officer to work 
reasonable overtime at overtime rates, and such officer 
shall work overtime in accordance with such 
requirement. 

(2) The Union or officer or officers covered by this 
award shall not in any way, whether directly or 
indirectly, be party to, or concerned in any ban, 
limitation or restriction upon the working of overtime in 
accordance with the requirements of this clause. 

7.—Annual Recreation Leave. 
Notwithstanding Clause 7.—Annual Recreation 

Leave of the parent award the following provisions for 
Annual Recreation Leave shall apply — 

(1) A period of four weeks' leave with pay, shall be 
granted to a worker after each period of 12 months' 
continuous service. 

(2) Should any of the holidays referred to in Clause 
22.—Public Holidays of the parent award occur during 
the period an officer is on annual leave and is observed 
on a day which would have been an ordinary working 
day, a day in lieu of any such holiday shall be added to 
the period of annual leave. 

(3) Annual leave shall, at all times be taken at a time 
convenient to the Authority. 

(4) If after one month's continuous service in any 
qualifying 12 monthly period an officer leaves the 
Authority, or his employment is terminated by the 
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Authority through no fault of the officer the officer shall 
be paid one third of a week's pay at his ordinary rate in 
respect of each complete month of continuous service. 

(5) The Authority may, upon special application, 
permit any officer to accumulate his annual leave for 
three years, but no longer. 

(6) An officer shall be paid for any period of annual 
leave prescribed by this clause at the ordinary rate of pay 
of the officer plus a loading of 17 Vi per cent on all annual 
leave accruing from 1 January 1973, 22Vi per cent on all 
annual leave accruing from 1 January 1974, 25 per cent 
on all annual leave accruing from 6 May 1974, 27 Vi per 
cent on all annual leave accruing from 1 January 1980, 
provided that the maximum amount of loading payable 
shall not exceed the amount set out in the Common- 
wealth Bureau of Census and Statistics publication for 
"average weekly earnings per male employed unit" in 
Western Australia for the September quarter 
immediately preceding the date on which the leave 
commences. 

8.—Overtime. 
Notwithstanding Clause 19.—Overtime of the parent 

award the following provisions for overtime shall 
apply — 

(1) Overtime shall mean and include all time worked in 
excess of or outside of the ordinary hours of duty as 
prescribed in Clause 6.—Hours of Attendance of this 
Award. 

(2) All time worked between the usual finishing time 
and 12 midnight on an ordinary working day shall be 
paid for at the rate of double time, provided that an 
officer recalled to duty after the usual finishing time shall 
be paid a minimum of two hours at the appropriate rate. 

(3) All time worked between 12 midnight and the usual 
starting time shall be paid for at the rate of double time, 
with the minimum payment as for four hours, except 
where the period of duty commenced at or within four 
hours of the usual starting time when the payment shall 
be from the time duty actually commences until the 
normal starting time, provided that where the work 
performed after 12 midnight is worked in consecutive 
extension of overtime performed prior to 12 midnight or 
after a meal interval taken at 12 midnight, payment shall 
be made for actual time worked. 

(4) All time worked on Saturday between the ordinary 
starting time and 12 noon shall be paid for at the rate of 
double time with a minimum payment as for two hours. 

(5) All time worked between 12 noon and 12 midnight 
on Saturdays shall be paid for at the rate of double time 
with a minimum payment as for two hours except where 
such time is worked in consecutive extension (apart from 
meal breaks) with work performed prior to 12 noon, 
when payment shall be made for actual time worked. 

(6) All time worked on Sundays and public holidays as 
prescribed in Clause 22.—Public Holidays of the parent 
award shall be paid for at the rate of double time and one 
half with a minimum payment as for four hours. 

(7) All time worked on public holidays which occur on 
non working days shall be paid for at the rate of double 
time with a minimum payment as for four hours. 

(8) An officer required to work during the normal 
meal break shall be paid at double time until such time as 
the employee is released to take a meal break. 

(9) Officers whose maximum rate of pay exceeds that 
as prescribed from time to time for the 2nd increment of 
the rate paid in respect of a classified officer Level 5 as 
contained in Clause 9.—Salaries and Salary Ranges — 
Clerical Officer of this award shall not be entitled to 
overtime, provided that where from the nature of the 
duties required or from other relevant circumstances it 
appears just and reasonable, any such officer may, with 
the approval of the Authority, be paid overtime in 
accordance with the provisions of this clause. 

9.—Meal Allowance. 
Notwithstanding Clause 15.—Meal Allowance of the 

parent award the following provisions for meal 
allowance shall apply — 

(1) In addition to the payment for overtime prescribed 
in Clause 8.—Overtime of this Award a meal allowance 
of $6.75 shall be paid to each officer in the following 
circumstances: 

(a) Officers who are required to commence duty at 
6.30 a.m. or earlier, or continue working after 
their normal finishing time beyond 6.00 p.m. 

(b) On other than an ordinary working day: Where 
an officer is required for duty and works before 
and after the usual meal time, provided that the 
actual period of work exceeds two hours. For 
the purpose of this subclause the usual meal 
times shall be deemed to be: Breakfast 6.30 
a.m. toS.OOa.m.,Lunch 12noonto 1.00p.m., 
Dinner 5.00 p.m. to 6.30 p.m. 

(2) The amount of the meal allowance shall be 
adjusted from time to time in accordance with move- 
ments in the meal allowance payable to Waterside 
Workers. 

10.—Sick Leave on Retirement. 
(1) After 10 years' service the employer shall pay to an 

officer on retirement, due to age or ill health, or in the 
case of his death to his dependants or his estate 100 per 
cent of his accumulated sick leave entitlement. 

(2) For the purpose of subclause (1) hereof the 
accumulated sick leave entitlement shall be calculated on 
each completed month of service as from and including 1 
July 1967, on the following basis: 

(a) From 1 July 1967 to 30 June 1972 sick leave 
shall be deemed to accrue at the rate of five 
days a year. 

(b) From 1 July 1972, sick leave shall be deemed to 
accrue at the rate of 10 days a year. 

(c) The accumulated sick leave entitlement calcu- 
lated in accordance with paragraphs (a) and (b) 
hereof shall be reduced by deducting all sick 
leave taken since the 1st day of July 1967. 

11.—Holidays. 
(1) In relation to the holidays prescribed by Clause 

22.—Public Holidays of the parent award an additional 
day, picnic day (to be observed on the day upon which 
the Waterside Workers' Picnic Day falls) shall be 
observed as a public holiday. 

(2) Whenever a holiday falls on an ordinary working 
day and a worker is not required to work on that day, he 
shall be paid for the day as though it were an ordinary 
working day. 

12.—Transition — Qualification Allowance. 
Notwithstanding subclause (3) (b) (vi) of Clause 9.— 

Salaries and Salary Ranges of the parent award — 
(1) Officers in receipt of a qualification allowance at 

the date of operation of this Award or who would have 
become entitled to such an allowance as a result of 
studies completed in the 1985 calendar year, shall 
continue to receive or be granted such allowance or 
increase in allowance whilst in receipt of a salary not 
exceeding the minimum rate prescribed by Clause 9.— 
Salaries and Salary Ranges of the parent award as set out 
in Schedule A of that award for a level 4 officer. 

(2) The qualifications allowance for workers as 
prescribed by subclause (1) of this clause shall be an 
allowance equivalent to the difference between the 
officer's rate and the next higher rate prescribed in the 
incremental scale. 

13.—Savings. 
The terms and conditions of the parent award shall be 

deemed to apply to officers covered by this Award, save 
to the extent otherwise provided by this Award. 
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FREMANTLE PORT AUTHORITY 
PORT SECURITY. 

Agreement No. AG11 of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. AG11 of 1986. 

Between Seamen's Union of Australia, West Australian 
Branch and the Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service and 
Miscellaneous WA Branch, Applicants and 
Fremantle Port Authority, Respondent. 

Order. 
HAVING heard Mr W.T. Wood on behalf of the 
Seamen's Union of Australia, West Australian Branch 
and Mr A.R. Beech on behalf of the Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous WA Branch and Mr R.J. 
Leggerini on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the agreement made between the 
aforementioned parties on the 18th day of 
September 1986 and entitled the "Fremantle Port 
Authority Port Security Agreement 1986" be 
registered as an industrial agreement. 

Dated at Perth this 24th day of February 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Fremantle Port Authority 
Port Security Agreement 1986. 

1.—Title. 
This Agreement shall be known as the Fremantle Port 

Authority Port Security Agreement 1986. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Definitions. 
5. Rates of Pay. 
6. Hours of Duty. 
7. Overtime. 
8. Patrolmen Working Additional Shift. 
9. Payment of Wages. 
10. Meal Money. 
11. Annual Leave. 
12. Public Holidays. 
13. Sick Leave. 
14. Long Service Leave. 
15. Compassionate Leave. 
16. Laundry Allowance. 
17. Protective Clothing and Safety Footwear. 
18. Stop Work Meetings. 
19. Meals and Rest Periods. 
20. Termination of Employment. 
21. Avoidance of Physical Exhaustion. 
22. Term. 

3.—Area and Scope. 
This Agreement shall apply to permanent Patrolmen 

in Port Security employed by the Fremantle Port 
Authority. 

4.—Definitions. 
"Union" shall mean either the Maritime Workers' 

Union of Western Australia, Union of Workers or the 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch. 

5.—Rates of Pay. 
(1) The minimum weekly rate of pay shall be $343.95. 
(2) Shift Work: Patrolmen working shifts shall be paid 

the rates prescribed in subclause (1) of this clause plus the 
appropriate loading set down below: 

(a) When on afternoon or night shift Monday to 
Friday, 15 per cent for each shift shall be paid. 

(b) All work performed on a rostered shift when 
the major portion of such shift faUs on a 
Saturday, 0.5 time extra will be paid (50 per 
cent extra). 

(c) All work performed on a rostered shift when 
the major portion of such shift falls on a 
Sunday, 93.75 per cent loading will be paid. 

(d) All work performed on a rostered shift when 
the major portion of such shift falls on a Public 
Holiday shall be paid at a 50 per cent loading. 

6.—Hours of Duty. 
(1) Where work is continued throughout a period of 24 

hours, shifts will be worked as follows: 
(a) Day Shift 7.00 p.m.— 3.00 p.m. 
(b) Evening Shift 3.00 p.m.— 11.00 p.m. 
(c) Night Shift 11.00 p.m.— 7.00 p.m. 

(2) All shifts shall be worked continuously for eight 
hours per day. 

(3) Shift Workers: 
(a) 35 hours shall constitute a week's work to be 

worked in shifts of eight hours on any day of 
the week to provide that 35 eight hour shifts are 
worked each complete eight weeks of service. 

(b) The shifts to be worked shall be: 
DayShift 7.00a.m.— 3.00p.m. 
Evening Shift 3.00 p.m. — 11.00 p.m. 
Night Shift 11.00 p.m.— 7.00 p.m. 

(c) Employees shall be allowed to relieve one 
another to suit their convenience to catch 
transport, so long as the full shift is maintained 
at all times. 

(4) Where evening and night shifts only are worked, 
the shifts shall be: 

EveningShift 3.30p.m. — 11.00p.m. 
Night Shift 11.00 p.m.— 6.30a.m. 

7.—Overtime. 
Shift Workers: 

(1) Overtime shall mean and include all time worked 
outside of, or in excess of the ordinary shifts as set out in 
Clause 6.—Hours of Duty of this Agreement and shall be 
paid for at the rate of double time Monday to Saturday 
inclusive. 

(2) All time worked outside of or in excess of the 
ordinary shifts as set out in Clause 6.—Hours of Duty of 
this Agreement on a Sunday or a holiday as prescribed in 
Clause 12.—Public Holidays of this Agreement shall be 
paid for at the rate of double time and one half. 

8.—Patrolmen Working Additional Shift. 
(1) (a) In circumstances where because no suitable 

relief labour is available a Patrolman is required to work 
extra shifts, he shall be paid for the additional shift so 
worked at the rate of double time Monday to Saturday. 

(b) Where such additional shift is worked on a Sunday 
payment shall be at the rate of double time and one half. 

(2) When the Patrolman is notified of the requirement 
to work additional shifts, not continuous to his normal 
shift, he shall be entitled to a minimum payment at the 
rate appropriate to the period of work for a four hour 
minimum. 
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9.—Payment of Wages. 
Subject to any agreement which may be made between 

the Union and the individual employer, all wages shall be 
made up to 11 .(X) p.m. on Wednesday of each week and 
shall be available for collection on Friday at the time 
prescribed. 

10.—Meal Money. 
(1) (a) Patrolmen required to work overtime in excess 

of two hours, unless the necessary meals are provided by 
the employer, shall be paid $6.75 for each meal occurring 
during such overtime. 

(b) Where notice has been given of such overtime and 
it is not worked, $6.75 for each meal occurring during 
such period will be paid. 

(2) If during the currency of this Agreement the meal 
money payable to a Waterside Worker is altered then the 
amount of meal money set out in subclause (1) of this 
clause shall be increased or decreased by that amount. 

11. — Annual Leave. 
(1) Except as hereinafter provided, a period of seven 

consecutive weeks' leave with payment of ordinary wages 
as prescribed, shall be allowed annually to an employee 
by the employer after 12 months' continuous service with 
the employer. Such leave shall at all times be granted at 
the convenience of the employer. 

(2) If after one month's continuous employment in 
any qualifying 12 monthly period an employee leaves his 
employment, or his employment is terminated by the 
employer through no fault of the employee, the 
employee shall be paid 4.71 hours' pay at the ordinary 
rate of wage in respect of each completed week of 
continuous service. 

(3) An employee shall be paid for five weeks only of 
any period of annual leave as prescribed in subclause (1) 
of this clause at the ordinary rate of pay of the employee, 
plus 27.5 per cent loading. 

(4) The annual leave prescribed in subclause (1) of this 
clause may, with the consent of the employer be taken in 
two portions provided that no portion shall be less than 
three consecutive weeks. 

(5) An employee shall be paid for the remaining two 
weeks of his holiday, at his ordinary rate of pay. 

12.—Public Holidays. 
(1) Public holidays shall be: New Year's Day, 

Australia Day, Labour Day, Good Friday, Easter 
Monday, Anzac Day, State Foundation Day, Christmas 
Day, Boxing Day and Waterside Workers' Federation 
Picnic Day. 

(2) When any of the days mentioned in subclause (1) 
of this clause fall on a Saturday or a Sunday the holiday 
shall be observed on the next succeeding Monday and 
when Boxing Day falls on a Sunday or Monday the 
holiday shall be observed on the next succeeding 
Tuesday. 

In each case the substituted day shall be deemed a 
holiday and the day for which it is substituted shall not be 
a holiday. 

13.—Sick Leave. 
(1) (a) An employee shall be entitled to payment for 

non-attendance on the grounds of personal ill health or 
injury for one sixth of a week's pay for each completed 
month of service. 

(b) Payment hereunder may be adjusted at the end of 
each accruing year, or at the time the employee leaves the 
service of the employer, in the event of the employee 
being entitled by service subsequent to the sickness in 
that year to a greater allowance than that made at the 
time the sickness occurred. 

(2) The unused portion of the entitlement prescribed 
in paragraph (a) of subclause (1) of this clause in any 
accruing year, shall be allowed to accumulate and may be 
availed of in the next or any succeeding year. 

(3) In order to acquire entitlement to payment in 
accordance with this clause the employee shall as soon as 
reasonably practicable advise the employer of his 
inability to attend for work, the nature of his illness or 
injury and the estimated duration of the absence. 
Provided that such advice, other than in extraordinary 
circumstances shall be given to the employer within 24 
hours of the commencement of the absence. 

(4) No employee shall be entitled to the benefit of this 
clause unless he produces proof to the satisfaction of the 
employer or his representative of such sickness, provided 
that the employer shall not be entitled to a medical 
certificate for absences of less than three consecutive 
working days unless the total of such absences exceeds 
five days in any one accruing year. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who 
suffers personal ill health or injury during the time when 
he is absent on annual leave and an employee may apply 
for and the employer shall grant paid sick leave in place 
of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his place of residence or a 
hospital as a result of his personal ill health or injury for a 
period of seven consecutive days or more and he 
produces a certificate from a registered medical 
practitioner that he was so confined. Provided that the 
provisions of this paragraph do not relieve the employee 
of the obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to attend 
for work on the working day next following his annual 
leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he proceeded 
on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by the 
paid sick leave and the replaced annual leave may be 
taken at another time mutually agreed to by the employer 
and the employee or, failing agreement, shall be added to 
the employee's next period of annual leave or, if 
termination occurs before then, be paid for in accor- 
dance with the provisions of Clause 11 .—Annual Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is subse- 
quently taken provided that the annual leave loading pre- 
scribed in Clause 11.—Annual Leave shall be deemed to 
have been paid with respect to the replaced annual leave. 

(6) The provisions of this clause with respect to 
payment do not apply to employees who are entitled to 
payment under the Workers' Compensation and 
Assistance Act 1981, nor to employees whose injury or 
illness is the result of the employee's own misconduct. 

(7) After 10 continuous years' service the employer 
shall pay to an employee on retirement due to age or ill 
health, or in the case of his death to his dependants or his 
estate, any balance of accumulated sick leave entitlement 
of which the employee has not availed himself. 

(8) For the purpose of subclause (7) of this clause, the 
accumulated sick leave entitlement shall be calculated on 
each completed month of service as from and including 
the 1st day of July 1967, from which shall be deducted all 
sick leave taken since that date. 

14.—Long Service Leave. 
The conditions governing the granting of Long Service 

Leave to Government wages employees generally shall 
apply to employees covered by the Agreement. 

15.—Compassionate Leave. 
(1) (a) A Patrolman shall on the death within 

Australia of a wife, father, mother, brother, sister, child, 
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stepchild or de facto spouse, be entitled to leave up to 
and including the day of the funeral of such relation and 
such leave shall be without deduction of pay for a period 
not exceeding the number of hours worked by the 
Patrolman in two ordinary working days. Proof of such 
death shall be furnished by the Patrolman to the satis- 
faction of his employer. 

(b) Provided that payment in respect of 
compassionate leave is to be made only where the 
Patrolman otherwise would have been on duty and shall 
not be granted where the Patrolman concerned would 
have been off duty in accordance with his roster or on 
long service leave, annual leave, sick leave, workers' 
compensation, leave without pay or on a public holiday. 

16.—Laundry Allowance. 
The Fremantle Port Authority shall pay to each 

Patrolman an amount of $4.50 per week for each set of 
protective clothing as a laundry allowance in lieu of the 
laundering of such clothing. Provided that the foregoing 
amount shall only be paid in respect to each week or part 
thereof in which the employee performs work in the 
industry. 

17.—Protective Clothing and Safety Footwear. 
Patrolmen shall be supplied with: 
(1) Each eight months, two shirts of a permanent press 

type and two pairs of trousers — serge quality. 
(2) Each two years, one single-breasted winter-weight 

coat and trousers. In lieu of the above, Patrolmen shall 
be supplied with two jumpers, one shirt and one pair of 
trousers in addition to those mentioned in subclause (1) 
of this clause. 

(3) A cap and badge, as and when required. 
(4) One tie each 12 months. 
(5) One set of suitable lined wet weather gear each two 

years. 
(6) One winter coat of a type issued to members of the 

Waterside Workers' Federation, every two years. 
(7) Safety shoes on the basis of fair wear and tear 

replacement. 

18.—Stop Work Meetings. 
Patrolmen shall be entitled to two paid stop work 

meetings of four hours duration each year and two 
unpaid stop work meetings each year. Provided 
employees report for work as required after completion 
of the above stop work meetings. 

19.—Meals and Rest Periods. 
(1) During the course of each eight hour shift an 

employee shall be entitled to one 20 minute rest period. 
(2) An employee required to work through a rest 

period or unable to return to his normal amenities area 
and who is unable to have that rest period at some other 
time during the shift, shall be paid for the 20 minutes rest 
period at the shift rate in addition to the payment for the 
shift. 

20.—Termination of Employment. 
Employment may be terminated only by the giving of 

one week's notice or by the payment or forfeiture of one 
week's wages in lieu thereof; provided that the employer 
may dismiss an employee at any time for misconduct and 
shall be liable only for payment up to the time of 
dismissal. 

21.—Avoidance of Physical Exhaustion. 
(1) An employee who has been on duty continuously 

for more than 12 hours, including meal breaks, shall not 
be required by the employer to resume duty, until he has 
had for the purpose of rest, a period of 10 hours exclusive 
of any meal time. 

(2) For the purpose of this clause continuity of an 
employee's duty shall not be regarded as broken either by 
meal breaks taken by him or by any other period he is 
allowed off duty. 

22.—Term. 
The term of the Agreement shall be for 12 months 

from 18 September 1986. 

Dated at Fremantle this 18th day of September 1986. 

KWINANA TOWAGE SERVICES 
SMALL CRAFT CREWS. 

Agreement No. AG9 of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. AG9 of 1986. 

Between Seamen's Union of Australia, West Australian 
Branch and Merchant Service Guild of Australia, 
Western Australian Section, Union of Workers, 
Applicants and Kwinana Towage Services a division 
of P & O Australia Ltd, Respondent. 

Order. 
HAVING heard Mr W.T. Wood on behalf of the appli- 
cants and Mr P. Smith on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the agreement made between the aforemen- 
tioned parties on the 4th day of November 1985 and 
entitled "Kwinana Towage Services Small Craft 
Crews Agreement 1986" be registered as an 
industrial agreement. 

Dated at Perth this 24th day of February 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Kwinana Towage Services 
Small Craft Crews. 

This Agreement is between Kwinana Towage Services 
and the Maritime Workers' Union of Western Australia 
and the Merchant Service Guild of Australia. 

1.—Title. 
This Agreement shall be known as the Kwinana 

Towage Services Small Craft Crews Agreement 1986. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Wages. 
6. Contract of Service. 
7. Hours of Duty. 
8. Meal Allowance. 
9. Public Holidays. 
10. Roster — (Appendix A). 
11. Sick Leave. 
12. Compassionate Leave. 
13. Long Service Leave. 
14. Annual Leave. 
15. Protective and Industrial Clothing and 

Equipment. 
16. Union Meetings. 
17. Payment of Wages. 
18. Superannuation. 
19. Travelling Allowance. 
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20. Rest Room and Accommodation. 
21. Telephone. 
22. Liberty to Apply. 

3.—Area and Scope. 
This Agreement shall apply to Members of the Crews 

and Mooring Hands of the Employer's Vessels employed 
in the classifications mentioned in Clause 5 hereof within 
the Port of Fremantle and Shore Stations associated 
therewith. 

4.—Term. 
This Agreement shall operate from 4 November 1985 

and shall continue in force for a period of two years. 

5.—Wages. 
(1) This aggregate wage payable to employees covered 

by this Agreement shall be as follows:— 
Total Wage 

Per Week 
Shore Boatswain $796.67 
Launch Master $75 8.31 
Greaser/Mooring Hand $686.87 
Deckhand/Mooring Hand $682.51 

(2) Casual Rates of Pay: These shall be paid by the 
hour with a four hour minimum at the rates prescribed in 
the "Kwinana Towage Services Small Craft Crews 
Agreement" plus a 20 per cent loading. In addition 
travelling allowances will be paid as prescribed with this 
Award. 

6.—Contract of Service. 
(1) Except as otherwise provided by this clause the 

contract of service shall be by the week and shall be 
terminable by one week's notice on either side or by the 
payment or forfeiture, as the case may be, one week's 
pay in lieu of such notice. 

(2) In the case of a casual employee the contract of 
service shall be by the hour and shall be terminable on 
one hour's notice on either side or by the payment or 
forfeiture, as the case may be, of one hour's pay in lieu of 
such notice. 

(3) The employer shall be under no obligation to pay 
for any day or portion of a day not worked upon which 
the employee is required to be present for duty, except 
when such absence from work is due to a reason and in 
circumstances which entitles an employee to claim 
payment for that absence by virtue of the provisions in 
Clauses 8, 9, 11, 12 and 14 of this Agreement. 

(4) This clause does not affect the employer's right to 
dismiss an employee for misconduct. 

7.—Hours of Duty. 
(1) The ordinary hours of duty for day work shall be 

35 per week to be worked Monday to Friday between the 
hours of 8.00 a.m. and 3.00 p.m. 

(2) Notwithstanding subclause (1) hereof the spread of 
hours may be varied by agreement between the employer 
and the employees. Refer Roster Appendix "A". 

8.—Meal Allowance. 
On any working day, Monday to Friday, if an 

employee continues working without any break of duty 
after 3.00 p.m. and beyond 5.00 p.m. the employee shall 
be entitled to a meal money allowance of $6.75 if such 
employee continues working without any break from 
duty for a further four hours after 5.00 p.m. i.e. to 9.00 
p.m. or later, the employee shall be entitled to a further 
payment of $6.75. Such payment to be made following 
each successive four hour period worked. 

On any weekend or public holiday, as defined in this 
Agreement, if an employee commences and continues 
working for any period in excess of four hours without a 
break of duty, the employee shall be entitled to a meal 
money payment of $6.75 after a subsequent continuous 
duty period for four hours or more. 

9.—Public Holidays. 
(1) The following days or the day observed in lieu shall 

be allowed as holidays without deduction of pay, 
namely — 

New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, 
Foundation Day, Union Picnic Day, Christmas 
Day, Boxing Day. 

Provided that another day may be taken as a holiday 
by arrangement between the parties in lieu of any of the 
days named in this subclause. 

(2) When any of the days mentioned in subclause (1) 
hereof falls on a Saturday or a Sunday the holiday shall 
be observed on the next succeeding Monday and when 
Boxing Day falls on a Sunday or a Monday the holiday 
shall be observed on the next succeeding Tuesday. In 
each case the substituted day shall be a holiday without 
deduction of pay and the day for which it is substituted 
shall not be a holiday. 

(3) On any public holiday not prescribed as a holiday 
under the Agreement, the employer's establishment or 
place of business may be closed, in which case an 
employee need not be present for duty and payment may 
be deducted, but if work be done, ordinary rates of pay 
shall apply. 

(4) The provisions of this clause shall not apply to 
casual employees. 

10.—Roster — (Appendix A). 
(1) A complete berthing crew shall consist of 12 people 

plus the Shore Boatswain for a normal berthing and 
unberthing operation. 

(2) Large tankers (generally over 40 000 GRT) or 
tankers using heavy wires will require a gang of 13 people 
plus the Shore Boatswain or in the Shore Boatswain's 
absence the acting Shore Boatswain, who in these 
situations will act in a physical capacity handling the 
mooring wires. A casual MWU employee shall be 
employed for the berthing only of these tankers. 

(3) At no time shall more than two people be con- 
currently on annual leave. 

(4) (a) An additional casual employee shall be engaged 
for any period a permanent KTS employee is on Long 
Service Leave or Sick Leave. 

(b) Merchant Service Guild Reliefs: (in the event of 
Long Service Leave or permanent appointments) to be 
supplied from Merchant Service Guild Roster List in 
Fremantle. 

11.—Sick Leave. 
(1) An employee shall be entitled to payment for non- 

attendance on the grounds of personal ill health for on- 
sixth of a week for each completed month of service. 
Provided that payment for absence through such ill 
health shall be limited to two weeks in each calendar 
year. Payment hereunder may be adjusted at the end of 
each calendar year, or at the time the employee leaves the 
service of the employer, in the event of the employee 
being entitled by service subsequent to the sickness to a 
greater allowance than that made at the time the sickness 
occurred. This clause shall not apply where the employee 
is entitled to compensation under the Workers' 
Compensation Act. 

(2) An employee shall not be entitled to receive any 
wages from the employer for any time lost through the 
result of an accident not arising out of or in the course of 
employment, or for any accident, wherever sustained, 
arising out of the employee's own wilfull default, or for 
sickness arising out of the employee's own wilful default. 

(3) No employee shall be entitled to the benefits of this 
clause unless the employee produces proof satisfactory to 
the employer of sickness, but the employer shall not be 
entitled to a medical certificate unless the absence is for 
three days or more. 
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(4) Sick leave shall accumulate from year to year so 
that any balance of the period specified in subclause (1) 
of this clause which has in any year not been allowed to 
any employee by the employer as paid sick leave may be 
claimed by the employee, and subject to the conditions 
hereinbefore prescribed, shall be allowed by the 
employer in any subsequent year without diminution of 
the sick leave prescribed in respect of that year. Provided 
that the sick leave which accumulates pursuant to this 
subclause shall be available to the employee for a period 
of two years but no longer from the end of the year in 
which it accrues. 

(5) The provisions of this clause shall not apply to 
casual employees. 

12.—Compassionate Leave. 
(1) An employee shall, on the death within Australia 

of a wife, father, mother, brother, sister, child or 
stepchild, be entitled on notice of leave up to and 
including the day of the funeral of such relation and such 
leave shall be without deduction of pay for a period not 
exceeding the number of hours worked by the employee 
in two ordinary days. Proof of such death shall be 
furnished by the employee to the satisfaction of the 
employer. 

Provided that payment in respect of compassionate 
leave is to be made only where the employee otherwise 
would have been on duty and shall not be granted in any 
case where the employee concerned would have been off 
duty in accordance with the roster, on long service leave, 
annual leave, sick leave, workers' compensation, leave 
without pay or a public holiday. 

(2) For the purpose of this clause "wife" shall include 
de facto wife. 

(3) The provisions of this clause shall not apply to 
casual employees. 

13.—Long Service Leave. 
13.1 Right to Leave. 

An employee shall, as herein provided, be entitled to 
leave with pay in respect of long service. 
13.2 Long Service. 

(1) The long service which shall entitle an employee to 
such leave shall, subject as herein provided, be 
continuous service with one and the same employer. 

(2) Such service shall include service prior to the 1st 
day of April 1958, if it continued until such time but only 
to the extent of the last 20 completed years of continuous 
service. 

(3) (a) Where a business has, whether before or after 
the coming into operation hereof, been transmitted from 
an employer (herein called "the transmittor") to another 
employer (herein called "the transmittee") and an 
employee who at the time of such transmission was an 
employee of the transmittor in that business becomes an 
employee of the transmittee — the period of the con- 
tinuous service which the employee has had with the 
transmittor (including any such service with any prior 
transmittor) shall be deemed to be service of the 
employee with the transmittee. 

(b) In this subclause "transmission" includes transfer, 
conveyance, assignment or succession whether voluntary 
or by agreement or by operation of law and "trans- 
mitted" has a corresponding meaning. 

(4) Where, over a continuous period, an employee has 
been employed by two or more companies each of which 
is a related company within the meaning of section 6 of 
the Companies Act 1961 the period of the continuous 
service which the employee has had with each of those 
companies shall be deemed to be service on the employee 
with the company by whom the employee was last 
employed. 

Section 6 reads — 
(1) For the purposes of this Act, a corporation 

shall, subject to the provisions of subsection (3) of 

this section, be deemed to be a subsidiary of another 
corporation, if, 

(a) that other corporation — 
(i) controls the composition of the 

board of directors of the first 
mentioned corporation; 

(ii) controls more than half of the 
voting power in the first mentioned 
corporation; or 

(iii) holds more than half of the issued 
share capital of the first mentioned 
corporation excluding any part 
thereof which carries no right to 
participate beyond a specified 
amount in a distribution of either 
profits or capital; or 

(b) the first mentioned corporation is a 
subsidiary of any corporation which is that 
other corporation's subsidiary. 

(2) For the purpose of subsection (1) of this 
section, the composition of a corporation's board of 
directors shall be deemed to be controlled by 
another corporation if that other corporation by the 
exercise of some power exercisable by it without the 
consent or concurrence of any other person can 
appoint or remove all or a majority of the directors; 
and for the purposes of this provision that other 
corporation shall be deemed to have power to make 
such appointment if — 

(a) a person cannot be appointed as a director 
without the exercise in his favour by that 
other corporation of such power; or 

(b) a person's appointment as a director 
follows necessarily from being a director 
or other officer of that corporation. 

(3) In determining whether one corporation is 
subsidiary of another corporation — 

(a) any shares held or power exercisable by 
that other corporation in a fiduciary 
capacity shall be treated as not held or 
exercisable by it; 

(b) subject to paragraphs (c) and (d) of this 
subsection any shares held or power 
exercisable — 

(i) by any person as a nominee for that 
other corporation (except where 
that other corporation is con- 
cerned) only in a fiduciary capacity; 
or 

(ii) by, or by a nominee for, a 
subsidiary of that other corpora- 
tion, not being a subsidiary which is 
concerned only in a fiduciary 
capacity; 

shall be treated as held or exercisable by 
that other corporation. 

(c) any shares held or power exercisable by 
any person by virtue of the provisions of 
any debentures of the first mentioned 
corporation or of a trust deed for securing 
any issue of such debentures shall be 
disregarded; and 

(d) any shares held or power exercisable by, or 
by a nominee for, that other corporation 
or its subsidiary [not being held or exer- 
cisable as mentioned in paragraph (c) of 
this subsection] shall be treated as not held 
or exercisable by that other corporation if 
the ordinary business of that other 
corporation of its subsidiary, as the case 
may be, includes the lending of money and 
the shares are held or power is so exer- 
cisable by way of security only for the 
purposes of transaction entered into in the 
ordinary shares of that business. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 827 

(4) A reference in this Act to the holding 
company of a company or other corporation shall 
be read as a reference to a corporation of which that 
last mentioned company or corporation is a 
subsidiary. 

(5) Where a corporation — 
(a) is the holding company of another corporation; 
(b) is a subsidiary of another corporation; 
(c) is a subsidiary of the holding company of 

another corporation; 
that first mentioned corporation and that other 
corporation shall for the purposes of this Act be deemed 
to be related to each other. 

(6) Such service shall include — 
(a) any period of absence from duty on annual 

leave or long service; 
(b) any period of absence from duty necessitated 

by sickness of or injury to the employee but 
only to the extent of 15 working days in any 
year of employment. 

(c) any period following any termination of the 
employment by the employer if such 
termination has been made merely with the 
intention of avoiding obligations hereunder in 
respect of long service leave or obligations 
under any award in respect of annual leave. 

(d) any period during which the service of the 
employee was or is interrupted by service — 

(i) as a member of the Naval, Military or 
Air Forces of the Commonwealth of 
Australia other than as a member of the 
British Commonwealth Occupation 
Forces in Japan and other than as a 
member of the Permanent Forces of the 
Commonwealth of Australia except in 
the circumstances referred to in section 
31 (2) of the Defence Act 1903-56, and 
except in Korea or Malaya after 26 June 
1950. 

(ii) as a member of the Civil Construction 
Corps established under the National 
Security Act 1939-46. 

(iii) in any of the Armed Forces under the 
National Service Act 1951 (as amended). 

Provided that the employee as soon as 
reasonably practicable, on the completion of 
any such service resumed or resumes employ- 
ment with the employer by whom they were 
employed immediately before the commence- 
ment of such service. 

(7) Service shall be deemed to be continuous not- 
withstanding — 

(a) the transmission of a business as referred to in 
paragraph (3) of this subclause; 

(b) the employment with related companies as 
referred to in paragraph (4) of this subclause; 

(c) any interruption of a class referred to in para- 
graph (5) of this subclause; 

(d) any absence from duty authorised by the 
employer; 

(e) any standing down of an employee in 
accordance with the provisions of an award, 
industrial agreement, order or determination 
under either Commonwealth or State law; 

(f) any absence from duty arising directly or 
indirectly from an industrial dispute if the 
employee returns to work in accordance with 
the terms of settlement of the dispute; 

(g) any termination of the employment by the 
employer on any ground other than slackness 
of trade if the employee be re-employed by the 
same employer within a period not exceeding 
two months from the date of such termination; 

(h) any termination of the employment by the 
employer on the ground of slackness of trade if 
the employee is re-employed by the same 
employer within a period not exceeding six 
months from the date of such termination; 

(i) any reasonable absence of the work on 
legitimate union business in respect of which 
was requested and been refused leave; 

(j) any absence from duty after the coming into 
operation of this clause by reason of any cause 
not specified in this clause unless the employer, 
during the absence of within 14 days on the 
termination of the absence notifies the 
employee in writing that such absence will be 
regarded as having broken the continuity of 
service, which notice may be given by delivery 
to the employee personally or by posting it by 
registered mail to the employee's last recorded 
address, in which case it shall be deemed to 
have reached the employee in due course of 
post. 

Provided that the period of absence from duty or the 
period of any interruption referred to in placita (d) to (j) 
inclusive of this paragraph shall not [except as set out in 
paragraph (5) of this subclause) count as service. 
13.3 Period of Leave. 

(1) The leave to which an employee shall be entitled or 
deemed to be entitled shall be as provided in this 
subclause. 

(2) Subject to the provisions of paragraphs (5) and (6) 
of this subclause — 

Where an employee has completed at least 10 years 
service the amount of leave shall be — 

(a) in respect of 10 years' service so completed — 
13 weeks' leave; 

(b) in respect of each 10 years' service completed 
after such 10 years — 82A weeks' leave. 

(c) on the termination of the employee's 
employment — 

(i) by death; 
(ii) in any circumstances otherwise than by 

the employer for serious misconduct; 
in respect of the number of years service with 
the employer completed since the employee last 
became entitled to an amount of long service 
leave, a proportionate amount on the basis of 
8¥3 weeks for 10 years' service. 

(3) Subject to the provisions of paragraph (6) of this 
subclause, where an employee has completed at least 
seven years' service but less than 10 years' service since its 
commencement and employment is terminated — 

(a) by death; or 
(b) in any circumstances, otherwise than by the 

employer for serious misconduct, 
the amount of the leave shall be such proportion of 13 
weeks' leave as the number of completed years of such 
service bears to 10 years. 

(4) In the case to which paragraphs (2) (c) and (3) of 
this subclause apply the employee shall be deemed to 
have been entitled to and to have commenced leave 
immediately prior to such termination. 

(5) An employee whose service with an employer 
commenced before 1 October 1964 and whose service 
would be entitled to long service leave under this clause 
shall be entitled to leave calculated on the following 
basis — 

(a) for each completed year of service commencing 
before 1 October 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 20 
years' service; and 

(b) for each completed year of service commencing 
on or after 1 October 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 15 
years' service. 
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(c) for each completed year of service, 
commencing on or after 1 September 1980, an 
amount of leave calculated on the basis of 13 
weeks' leave for 10 years' service. 

Provided that such employee shall not be entitled to 
long service leave until the employee's completed years 
of service be entitled to the amount of long service leave 
prescribed in either paragraph (2) (a) or paragraph (2) (b) 
of this subclause as the case may be. 

(6) An employee to whom paragraphs (2) (c) and (3) of 
this subclause apply whose service with an employer 
commenced before 1 October 1964, shall be entitled to an 
amount of long service leave calculated on the following 
basis — 

(a) for each completed year of service commencing 
before 1 October 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 15 
years' service. 

(b) for each completed year of service commencing 
on or after 1 October 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 15 
years' service. 

(c) for each completed year of service commencing 
on or after 1 September 1980, an amount of 
leave calculated on the basis of 13 weeks' leave 
for 10 years service. 

13.4 Payment for Period of Leave. 
(1) An employee shall, subject to paragraph (3) of this 

subclause, be entitled to be paid for each week of leave to 
which the employee has become entitled or is deemed to 
have become entitled the rates of pay applicable at the 
date such leave commences. 

(2) Such rate of pay shall be the rate applicable for the 
standard weekly hours which are prescribed by this 
award (or agreement), but in the case of casuals and part- 
time employees shall be the rate for the number of hours 
usually worked up to but not exceeding the prescribed 
standard. 

(3) Where by agreement between the employer and the 
employee the commencement of the leave to which the 
employee is entitled or any portion thereof is postponed 
to meet the convenience of the employee, the rate of 
payment for such leave shall be at the rate of pay 
applicable at the date of accrual or, if so agreed, at the 
rate of pay applicable at the date such leave commenced. 

(4) The rate of pay — as per current rate of salary. 
Refer Clause 5 (1). 

(5) In the case of employees engaged on piece or bonus 
work or any other system of payment by results the rate 
of pay shall be calculated by averaging the employee's 
rate of pay for each week over the previous three 
monthly period. 
13.5. Taking Leave. 

(1) In a case to which placita (a) and (b) of paragraph 
(2) of subclause (3) apply: 

(a) Leave shall be granted and taken as soon as 
reasonably practicable after the right thereto 
accrues due or at such time as may be agreed 
between the employer and the employee or in 
the absence of such agreement at such time or 
times as may be determined by the Special 
Board of Reference having regard to the needs 
of the employer's establishment and the 
employee's circumstances. 

(b) Except where the time for taking leave is agreed 
to by the employer and the employee or deter- 
mined by the Special Board of Reference the 
employer shall give to an employee at least one 
month's notice of the date from which leave is 
to be taken. 

(c) Leave may be granted and taken in one 
continuous period or if the employer and the 
employee so agree in not more than three 
separate periods in respect of the first 13 weeks' 

entitlement and in not more than two separate 
periods in respect of any subsequent period of 
entitlement. 

(d) Any leave shall be inclusive of any public 
holidays specified in this award (or agreement) 
occurring during the period when the leave is 
taken but shall not be inclusive of any annual 
leave. 

(e) Any leave shall be made in one of the following 
ways:— 

(i) in full before the employee goes on 
leave; 

(ii) at the same time as wages would have 
been paid the employee had remained at 
work, in which case payment shall, if the 
employee in writing so requires, be 
made by cheque posted to an address 
specified by the employee; or 

(iii) in any other way agreed between the 
employer and the employee. 

(f) No employee shall, during any period when on 
leave, engaged in any employment for hire or 
reward in substitution for the employment 
from which they are on leave, and if an 
employee breaches the provisions they shall 
thereupon forfeit their right to leave hereunder 
in respect of the unexpired period of leave upon 
which they have entered, and the employer 
shall be entitled to withhold any further 
payment in respect of the period and to reclaim 
any payments already made on account of such 
period of leave. 

(2) In the case to which paragraph (2) (c) or paragraph 
(3) of subclause (3) applies and in any case in which the 
employment of the employee who has become entitled to 
leave hereunder is terminated before such leave is taken 
or fully taken the employer shall, upon termination of 
employment otherwise than by death pay to the 
employee, and upon termination of employment by 
death pay to thepersonal representative of the employee 
upon request by the personal representative, a sum 
equivalent to the amount which would have been payable 
in respect of the period of leave to which they are entitled 
or deemed to have been entitled and which would have 
been taken but for such termination. Such payment shall 
be deemed to have satisfied the obligation of the 
employer in respect of leave hereunder. 
13.6 Granting Leave in Advance and Benefits to be 
Brought Into Account. 

(1) Any employer may by agreement with an employee 
allow leave to such an employee before the right thereto 
has accrued due, but where leave is taken in such case the 
employee shall not become entitled to any further leave 
hereunder in respect of any period until after the 
expiration of the period in respect of which such leave 
had been taken before it accrued due. 

(2) Where leave has been granted to an employee 
pursuant to the preceding paragraph before the right 
thereto has accrued due, and the employment subse- 
quently is terminated, the employer may deduct from 
whatever remuneration is payable upon the termination 
of the employment such amount as represents payment 
for any period for which the employee has been granted 
long service leave to which was not at the date of 
termination of employment of prior thereto entitled. 

(3) Any leave in the nature of long service leave or 
payment in lieu thereof under a State Law or a long 
service leave scheme not under the provisions hereof 
granted to an employee by the employer in respect of any 
period of service with the employer shall be taken into 
account whether the same is granted before or after the 
coming into operation hereof and shall be deemed to 
have been leave taken and granted hereunder in the case 
of leave with pay to the extent of the period of such leave 
and in the case of payment in lieu thereof to the extent of 
a period of leave with pay equivalent thereof of the 
entitlement of the employee hereunder. 
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13.7 Records to be Kept. 
(1) Each employer shall, during the employment and 

for a period of 12 months thereafter, or in the case of 
termination by death of the employee for a period of 
three years thereafter, keep a record from which can be 
readily ascertained the name of each employee, and 
occupation, the date of the commencement of the 
employee's employment and entitlement to long service 
leave and any leave which may have been granted to the 
employee or in respect of which payment may have been 
made hereunder. 

(2) Such record shall be open for inspection in the 
manner and circumstances prescribed by this award (or 
agreement) with respect to the time and wages record. 
13.8 Special Board of Reference. 

(1) There shall be constituted a Special Board of 
Reference for the purpose hereof to which all disputes 
and matters arising hereunder shall be referred and the 
Board shall determine all such disputes and matters. 

(2) There shall be assigned to such Board the functions 
of — 

(a) the settlement of disputes of any matters arising 
hereunder, 

(b) the determination of such matters as are 
specifically assigned to it hereunder. 

(3) The Board of Reference shall consist of one repre- 
sentative or substitute therefore nominated from time to 
time by Australian Mines and Metals Association (Inc) 
and one representative or substitute nominated from 
time to time by the Trades and Labor Council of Western 
Australia together with a chairman to be mutually agreed 
upon by the organisations named in this paragraph. 
13.9 State Law. 

(1) The provisions of any State Law to the extent to 
which they have before the coming into operation hereof 
conferred an accrued right on an employee to be granted 
a period of long service leave in respect of a completed 
period of 15 or more years' service or employment or an 
accrued right on an employee or their personal repre- 
sentative to payment in respect of long service leave shall 
not be affected hereby and shall not be deemed to be 
inconsistent with the provisions hereof. 

(2) The entitlement of any such employee to leave in 
respect of a period of service with the employer 
completed after the period in respect of which the long 
service leave referred to in paragraph (1) of this subclause 
accrued due shall be in accordance herewith. 

(3) Subject to paragraphs (1) and (2) of this subclause, 
the entitlement to leave hereunder shall be in substitution 
for and satisfaction of any long service leave to which the 
employee may be entitled in respect of employment of 
the employee by the employer. 

(4) An employer who under any State Law with regard 
to long service leave is exempted from the provisions of 
that law as at the 1st day of April 1958, shall in respect of 
the employees covered by such exemption be exempt 
from the provisions hereof. 
13.10 Exemptions. 

The Special Board of Reference may subject to such 
conditions as it thinks fit exempt any employer from the 
provisions hereof in respect of its employees where there 
is an existing or prospective long service scheme which, in 
its opinion, is viewed as a whole, more favourable for the 
whole of the employees of that employer than the 
provision hereof. 

14.—Annual Leave. 
(1) A period of five consecutive weeks leave with 

payment as prescribed in subclause (2) hereof shall be 
allowed annually to an employee by the employer after a 
period of 12 months' continuous service with that 
employer. 

(2) An employee before going on leave shah be paid 
the wages that would have been received in respect of the 

ordinary time that would have been worked had the 
employee not been on leave during the relevant period. 

(3) If any award holiday falls within an employee's 
period of annual leave and is observed on a day which in 
the case of that employee would have been an ordinary 
working day, there shall be added to that period one day 
being an ordinary working day for each such holiday 
observed as aforesaid. 

(4) If, after one month's continuous service in any 
qualifying period an employee leaves the place of 
employment or employment is terminated by the 
employer through no fault of the employee, the 
employee shall be paid one third of a week's pay at the 
rate prescribed by subclause (2) (a) of this clause for each 
completed month of continuous service. 

(5) Any time in respect of which an employee is absent 
from work except time for which the employee is entitled 
to claim sick pay or time spent on holidays or annual 
leave as prescribed by this Agreement shall not count for 
the purposes of determining the right to annual leave. 

(6) Annual leave shall be given and taken in one or two 
continuous periods. If the annual leave is given in two 
continuous periods then one of those two periods must 
be at least three consecutive weeks. Provided that if the 
employer and an employee so agree, then the employee's 
annual leave entitlement may be given and taken in two 
separate periods, neither of which is of at least three 
consecutive weeks, or in three separate periods. 

(7) The provisions of this clause shall not apply to 
casual employees. 

(8) An employee who is justifiably dismissed for 
misconduct shall not be entitled to the benefit of the 
provisions of this clause. 

15.—Protective and Industrial Clothing and Equipment. 
(1) The employer shall meet all reasonable requests for 

protective equipment including goggles and suitable wet 
weather gear. 

(2) In addition to the above each employee is entitled 
to $30.00 per annum towards the purchase of sunglasses 
of the employee's own choice. 

(3) Upon representation of receipts each employee is 
entitled to a payment of $300 per annum to cover the 
purchase of industrial clothing. 

(4) (a) The employer shall launder free of cost the 
industrial clothing utilised by employees. 

(b) In lieu of the provisions of section (a) hereof the 
employer may pay such employees at the rate of $9.00 to 
each week or part thereof the employee is employed by 
the employer. 

(c) The provisions contained in subsections (a) and (b) 
hereof shall not apply in respect of any period during 
which the employee is absent from work. 

16.—Union Meetings. 
Employees employed under the terms of this 

Agreement shall, once in each of the following quarters: 
January — March, April — June, July — September, 
October — December, be allowed time off duty for four 
consecutive hours with pay to discuss matters associated 
with their union. 

The date and time of such meetings are to be mutually 
agreed upon between the employer and the union 
following notification of the intention to conduct such a 
meeting during the week preceding the proposed date. 

17.—Payment of Wages. 
Provision to be made for payment by either bank 

transfer to nominated bank accounts or cheque to 
employees. Provision also to be made for payment 
directly to the Fremantle Credit Union. 
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18.—Superannuation. 
The Company shall provide Superannuation coverage 

to its employees on the following basis:— 
(1) Merchant Service Guild. Deducation of five per 

cent aggregate annual salary from employee and 10 per 
cent contribution by employer. 

(2) Maritime Employees' Union. Membership to 
Australian Offshore Services Seagoing Officers 
Superannuation Fund with employee deductions and 
employer contributions equivalent to those currently 
existing under the Seafarers Retirement Fund. 

19.—Travelling Allowance. 
(1) An employee shall be entitled to be transported at 

the employer's expense, from home to the employer's 
place of business and vice versa when recalled to work 
outside ordinary hours [as defined in Clause 7 (1)]. 

(2) Where by agreement between the employer and the 
employee the employees use their own motor vehicle for 
transport in accordance with subclause (1) of this clause 
they shall be paid 31.5 cents per kilometre for such travel. 

(3) When an employee commences or finishes work 
outside normal working hours they shall be transported 
at the employer's expense from or to their home as the 
case may be. 

(4) The provisions of this clause shall operate up to a 
radius of /ft) kilometres from the service jetty. 

(5) This allowance does not apply in respect to work in 
normal rostered work days and attendance during 
normal hours on stand-by day. 

20.—Rest Room and Accommodation. 
Rest room and accommodation shall be provided at 

Kwinana to a standard as mutually agreed by both 
employer and employees. 

21.—Telephones. 
An employee (other than a casual employee) who is 

required by the employer to telephone for orders shall be 
entitled to: 

(1) re-imbursement of annual rental; 
(2) payment of metered calls at the rate of $53.00 per 

annum; 
(3) this rate subject to change in event of change in 

Telecom metered tariff. 

22.—Liberty to Apply. 
Liberty is reserved to either party to seek to amend the 

terms of the Agreement to reflect changing conditions of 
employment applying generally to launch crews working 
in the Port of Fremantle. 

MISCELLANEOUS WORKERS' UNION 
(Private Industry General). 
Award No. A20 of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A20 of 1986. 

Between Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and P.S. Adams and 
Others, Respondents. 

Before Mr Commissioner J.A. Negus. 
The 10th day of March 1987. 

Reasons for Decision. 
THE COMMISSIONER: By this application, the 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch 
(FMWU) seeks to establish a new award which would 
effectively replace some 14 existing awards of this 
Commission. The awards that the Applicant Union seeks 
to draw together into a conglomerate are as follows:— 

Bag, Sack and Textile Workers' Award No. 3 of 
1960 

Brushmakers' Award No. 30 of 1959 
Drum Reclaiming Award No. 21 of 1961 
Health Attendants' Award No. 49 of 1978 
Marine Stores Award No. 13 of 1958 
Mineral Earth Employees' Award No. 9 of 1975 
Optical Mechanics' Award No. 9 of 1970 
Paint and Varnish Makers' Award No. 22 of 1957 
Photographic Industry Award No. 9 of 1980 
Rope and Twine Employees Award No. 11 of 1963 
Saddlers' and Leatherworkers' Award No. 7 of 1962 
Soap and Allied Manufacturing Award No. 25 of 

1960 
Watchmakers' and Jewellers' Award No. 10 of 1970 
Wool Scouring and Fellmongery Industry Award 

No. 32 of 1959 
Mrs Bentley, who represented all respondents, had 

indicated complete opposition to the application so at the 
request of the applicant union the matter was listed for a 
hearing in the first instance of preliminary points, those 
points being: 

1. Whether the application should succeed in 
principle; and 

2. if the first question was answered in the 
affirmative, whether the new award should 
prescribe a 38 hour week. 

I heard the parties in relation to the preliminary 
matters on 26 February 1987 and these reasons are in 
response to those submissions. 

At the outset of proceedings, the Commission was 
advised of certain amendments to the original applica- 
tion. These amendments had been negotiated to 
accommodate the concerns of the Federated Clerks' 
Union which had lodged an objection to the application. 
Mr Panizza indicated his union's satisfaction with the 
amendments and he withdrew from the proceedings. 

Mr Beech presented a helpful and well documented 
submission which outlined with extreme clarity the 
history of the awards in question and told something of 
the background to the development of the present day 
FMWU which has evolved from a series of amalgama- 
tions of smaller unions spread over several decades. 

As a result of its growth, the union now finds itself 
dealing with some 94 awards, 76 of which are awards of 
this Commission. The prime purpose then of seeking to 
replace 14 of those awards with one new document is a 
matter of administrative convenience. The obvious 
benefits of such a change would be shared by the 
Confederation of Industry and indeed by the Commis- 
sion itself. Since the unions holding these awards had 
amalgamated to form the FMWU then it seemed a logical 
step in the tidying up process to amalgamate the awards. 

The industries covered by these awards had in some 
instances become non-viable and the numbers of 
employing companies and of workers were declining. 
Some of the awards were indeed no longer operative 
because all of the relevant workers in Western Australia 
were covered by Federal awards. It was necessary as a 
protective measure to maintain the provisions of the 
State awards because a new employer might commence 
operating in the industry and it might take some time to 
"rope in" that employer to the Federal award. 

Mr Beech assured the Commission that there was no 
intention on his union's part to seek extra benefits for the 
workers through this application. No attempt was being 
made to extend the coverage of the existing awards and 
apart from the Federated Clerks whose concern had been 
met, no other unions had expressed an objection 
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formally or otherwise. There was no intention to increase 
employers' costs; wage increases were not sought and 
where standardisation of special rates such as dirt money 
became necessary an averaging process could be 
negotiated. The application does traverse some new 
matters like jury service and leave for trade union 
training but these were areas which were becoming 
almost standard in awards of this Commission. 

Mr Beech asserted that the application in no way 
offended the wage indexation principles and urged the 
Commission to declare that the application should 
succeed in principle with a recommendation to the 
parties to confer on the details. He suggested that the 
Hours of Work clause should properly be referred to 
decision to a Commission in Court Session. 

He went on to provide information from the applicant 
union's membership records to support his contention 
that the industries mentioned were in decline. In three 
instances there were no longer any members of the union 
covered by the awards in question. From the statistics it 
appears that where once the union served more than 900 
members through these awards, there were now only 161 
on their books. 

It was also argued that the creation of the Metal Trades 
(General) Award No. 13 of 1965 and the Building Trades 
Awards No. 31, 31A and 31B of 1966 provided sound 
precedent for an amalgamation of awards such as the 
applicant union was now seeking. 

Mrs Bentley argued strongly on behalf of all respon- 
dents that the status quo should remain undisturbed. She 
suggested with respect that the mutual convenience of the 
union, the Confederation and the Commission were of 
minor importance when compared with the convenience 
of the industries involved. If awards were no longer 
operating or effective then the proper course was to have 
them cancelled. The logical extension of Mr Beech's 
argument would be to have one huge award to cover all 
workers in the State. 

Mrs Bentley listed a plethora of areas in which there 
were important differences between the provisions of the 
several awards under discussion. The commonality 
asserted by Mr Beech, she said, was not in reality to be 
found. She went on to refer to the Shop and Warehouse 
(Wholesale and Retail Establishments) Award No. 32 of 
1976 which in her view was a nightmare with which to 
work; the casual workers provisions alone covering two 
pages. She suggested that the analogy with the Metal 
Trades and Building Trades awards was not relevant to 
this argument. Contrary to Mr Beech's assertion, some 
of the industries covered by these awards were in fact 
expanding their operations. 

Evidence was adduced from management 
representatives in three industries which were operating 
viably and expecting to expand their operations. Mr R. 
Leslie, the assistant manager of a woolscouring 
company, indicated that he took a keen interest in 
industrial relations matters and in the welfare of his 
employees. He expressed his concern about the 
possibility of his needing to discuss claims with a wide 
ranging group of fellow employers. At present he can 
easily contact the two other major employers in the 
industry to discuss award matters and he does so on a 
regular basis. 

Mr B.H. Tonkin, the manager of a brushware factory, 
gave evidence of the time he had spent in organising the 
introduction of a second shift in his factory. He was 
afraid that an expanded group of respondents would 
make such negotiations even more time consuming and 
unwieldy. He was also of the view that the union could 
use an amalgamated award to achieve unwarranted 
improvements in conditions by a "leap-frogging" 
technique. 

Mr V. Radel, production manager of a mineral 
processing plant, expressed objections which were 
similar to those of the other witnesses. His industry was 
subject to intense competition and he seemed to feel that 
some competitive disadvantage might be suffered if his 

company was forced to comply with a composite award 
while his interstate rivals enjoyed the advantage of being 
covered by a specific industry award. 

In summary, Mrs Bentley submitted that the employer 
witnesses had expressed legitimate concerns about the 
lack of control and involvement that they would suffer if 
forced into a composite award by comparison with their 
current position. 

Although one of two of the fears expressed by the 
employer witnesses could be described as fanciful, one 
must on reflection accept the argument put by Mrs 
Bentley that legitimate concerns had been expressed. The 
respondents to an award can justly claim to have an 
interest in the document which is equal to that of the 
employees or of the union which represents those 
workers. There is some real benefit to be gained in terms 
of administrative convenience by acceding to the union's 
request and it would be a straightforward matter to allow 
such an application to proceed if all parties were in 
accord. 

I must have regard for the expressed Objects of the 
Industrial Relations Act 1979, which by implication 
suggest that the purpose of the Commission's existence is 
to promote goodwill in industry and to prevent and settle 
industrial disputes. To allow this application to continue 
in face of the strongly expressed objections of the 
respondents would seem to me to be in direct conflict 
with those Objects. It appears that the applicant union 
and the respondents presently enjoy an harmonious and 
co-operative relationship which in my view would be 
damaged by the respondent engendered if a change was 
forced upon one party. 

I therefore answer the preliminary issue as posed by 
the applicant union with a declaration that in principle 
this application should not succeed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A20 of 1986. 

Between Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and P.S. Adams and 
Others, Respondents. 

Order. 
HAVING heard Mr A.R. Beech on behalf of the Appli- 
cant and Mrs P.E. Bentley on behalf of the Respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders:— 

That the application be dismissed. 

Dated at Perth this 20th day of March 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

THEATRICAL EMPLOYEES (General Theatrical). 
Award No. A7 of 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A7 of 1984. 

Between West Australian Theatrical and Amusement 
Employees Association (Union of Employees), 
Applicant and Ashton Stage Lighting and Others, 
Respondents. 
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A ward. 
HAVING heard Mr H. Bluck on behalf of the applicant 
and Mr K. J. Farrell on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby makes the following Award — 

1.—Title. 
This Award shall be known as Theatrical Employees 

(General Theatrical) Award No. 7 of 1984. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Rates of Pay. 
6. Adjustment of Rates of Pay. 
7. Contract of Service. 
8. Hours of Work. 
9. Overtime. 
10. Sundays. 
11. Public Holidays. 
12. Payment of Wages. 
13. Higher Duties. 
14. Agreement as to Lower Rates. 
15. Meal Intervals and Allowances. 
16. Sick Leave. 
17. Annual Leave. 
18. Long Service Leave. 
19. Compassionate Leave. 
20. Travelling. 
21. Protective Clothing, Uniforms, Equipment 

and Laundry Allowance. 
22. First Aid Kit. 
23. Accommodation for Employees. 
24. Special Costumes for Employees. 
25. Time and Wages Record. 
26. Posting of Award Notices. 
27. Maternity Leave. 
28. Broadcast of Live Performances. 
29. Allowances. 
30. Definitions. 
31. Board of Reference. 

Schedule of Respondents. 

3.—Area and Scope. 
This Award shall apply to all employers in the 

Theatrical Industry named herein and to any of the 
employees engaged by those employers in any of the 
classifications specified in Clause 5.—Rates of Pay who 
are usually employed in theatre operations, except that 
this award shall not apply to cleaners engaged by 
Burswood Management Limited at the Burswood Island 
Resort. 

4.—Term. 
This Award shall operate for a period of six months 

from 4 March 1987. 

5.—Rates of Pay. 
The minimum weekly rate of pay to be paid to an 

employee shall be as set out hereunder for the relevant 
classification. 

Per Week 
(1) Stage Management Section $ 

(a) Technical Stage Manager  363.05 
(b) Stage Manager  339.30 
(c) Assistant Stage Manager  271.40 

(2) Mechanical Department 
(a) Workshop 

(i) Head carpenter  329.40 
(ii) Carpenter  284.80 
(iii) Carpenter's assistant  248.80 

(b) Stage 
(i) Head mechanist/head road 

manager  329.40 
(ii) Mechanist/head flyman/road 

manager  284.40 
(iii) Stage hand/flyman  248.80 

Loading for stage hands in charge of side/ 
revolve truck: eight per cent. 

(3) Electrical/Lighting Department 
(a) Head electrician  329.40 
(b) Electrician/main switchboard 

operator  284.80 
(c) Electrical hand  248.80 

Loading for electrical hand who is required 
to operate spots/auxiliary switchboard/visual 
effects: eight per cent. 

(4) Audio Department 
(a) Head audio technician  329.40 
(b) Audio operator  284.80 
(c) Audio hand  248.80 

N.B. Where there is no separate audio 
department the audio operator/hand shall be 
classified under (3) Electrical Lighting 
Department. 

(5) Wardrobe Section 
(a) Workshop 

(i) Head of wardrobe  329.40 
(ii) Cutter/tailor/wigmaker/ 

milliner  284.80 
(iii) Seamstress/maintenance hand/ 

buyer/costume jeweller  248.80 
(b) Stage 

(i) Head of department  329.40 
(ii) Wardrobe hand/dresser/valet... 248.80 

(6) Property Department 
(a) Workshop 

(i) Property master/mistress  329.40 
(ii) Property maker  284.80 
(iii) Property hand   248.80 

(b) Stage 
(i) Property master/mistress  329.40 
(ii) Property hand   248.80 

(7) Art Department 
(a) Scenic artist  329.40 
(b) Assistant scenic artist  284.80 
(c) Artist's labourer  248.80 

(8) Front of House 
(a) Head booking clerk (i.e. one who 

supervises the Staff)  296.32 
(b) Booking clerk (including party 

bookings)   284.80 
(c) Ticket seller  247.40 
(d) Programme/concession sellers  234.40 
(e) Ushers/ticket takers/cloakroom 

attendant  241.30 
Booking clerks and ticket sellers shall not be 

held responsible for cash shortages when they 
instructed to allow another employee (including 
the manager of the venue) access to their cash 
or tickets during a selling period. 

(9) Services 
(a) Receptionist/telephonist (enquiry 

clerk)  241.30 
(b) Fireman   236.20 
(c) Utility person  242.20 
(d) Stage door keeper  236.20 
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Per Week 
$ 

(10) Theatre Cleaners 
(a) Head cleaner  260.30 
(b) Cleaner  254.30 

Engaged by the hour (with a minimum 
payment as of 3'A hours). 

Per Hour 
$ 

8.00 a.m. to 6.00 p.m. 8.06 
6.00 p.m. to 12 midnight 12.09 
12 midnight to 8.00 a.m. 16.12 

Per Week 
$ 

(11) Skilled theatre labour not classified 
elsewhere  329.40 

(12) Unskilled theatre labour not classified 
elswhere  236.20 

(13) Additional Rates: Persons employed as 
casuals in the following classifications shall be 
paid the specified hourly amounts in addition 
to the wage provided elsewhere: 
Main switchboard operator  1.19 
Head flyman  1.07 
Person in charge of side  0.33 

6.—Adjustments of Rates of Pay. 
The rates of pay specified in this award may be varied 

on application of either party to the Western Australian 
Industrial Relations Commission following any variation 
which is made to the equivalent rates applying to 
employees covered by the Theatrical Employees' (Live 
Theatre and Concert) Award 1982 registered in the 
Australian Conciliation and Arbitration Commission. 

7.—Contract of Service. 
(1) All employees on a permanent staff shall be 

engaged by the week unless a longer period of engage- 
ment be agreed to between the parties concerned. 

(2) Notwithstanding anything contained elsewhere in 
this award employees employed as Stage Managers and 
Booking Clerks who work four days or more each week, 
must be employed by the week, except in the case of an 
emergency, such as the illness of an employee. 

(3) When an employee is engaged by the week the 
employment shall be terminated on either side by a 
week's notice which may be given at any time during the 
week, and the employee shall only be entitled to payment 
up to the time of the expiration of the notice. If an 
employee or the employer fails to give the required 
notice, one week's wages shall be forfeited or paid as the 
case may be. 

(4) Nothing in the award shall affect the legal right of 
the employer to dismiss without notice any employee for 
whatever period engaged and whether on tour or not for 
malingering, inefficiency, neglect of duty or misconduct; 
and in the case of such dismissal wages shall be payable 
for the employment up to but not after the time of 
dismissal. 

(5) Notwithstanding anything contained in the award, 
the employer may deduct payment of wages for any day 
on which an employee cannot be usefully employed 
because of — 

(a) any strike; 
(b) any breakdown of machinery; or 
(c) any stoppage of work for which the employer is 

not responsible. 
Casual Employees. 

(6) The appropriate per hour rate for casual employees 
is calculated by dividing the total per week rate (as 
specified in Clause 5.—Rates of Pay) for the relevant 
classification by the total number of ordinary hours 
required to be worked by a weekly employee in that 
classification and adding a 20 per cent loading on such 
hourly rates so calculated. 

(7) Casual employees shall be engaged for a minimum 
period of 3'A hours. 

(8) The employment of a casual employee may be 
terminated without notice by either side subject to the 
payment of any prescribed minimum amount of wages 
and subject to the employee working the time covered by 
such a minimum amount of required to do so. 

(9) (a) A casual employee who works more than eight 
hours on any day shall be paid overtime at the rate of 
time and a half for the first two hours and double time 
thereafter. 

(b) A casual employee who works more than 40 hours 
(excluding overtime worked on a daily basis) in any one 
week shall be paid for all hours in excess of 40, time and a 
half for the first four hours and double time thereafter. 

(c) A casual employee working between 12 midnight 
and 8.00 a.m. on any week day (Monday — Friday) in 
connection with a performance shall be paid at double 
the rate prescribed in subclause (6) above for those hours 
between 12 midnight and 8.00 a.m. 

(d) The provisions of this subclause do not apply when 
a casual employee is engaged in accordance with 
subclause (10). 

(10) Casual employees not engaged to work a 
performance shall be paid at the following hourly rates 
which include loading for casual work, with a minimum 
payment for 3 '/i hours. 

Per Hour 
$ 

8.00 a.m. to 6.00 p.m  8.71 
6.00 p.m. to 12 midnight  13.07 
12 midnight to 8.00 a.m  17.41 

(11) Casual back stage employees engaged for a 
performance when required for bumping out work 
between the conclusion of the performance on Saturday 
night and 8.00 a.m. Sunday shall be paid $21.75 per hour 
with a minimum payment of 316 hours. 

(a) If engaged for a performance, additional work 
associated with that performance shall be paid 
in accordance with subclause (6). Such engage- 
ment shall be continuous. 

(b) Casual employees engaged for work not 
associated with a performance who work in 
excess of S'/z hours and then work a 
performance shall continue to be paid as 
prescribed in subclause (10) for all work on that 
day. 

8.—Hours of Duty. 
(1) Except as otherwise prescribed in the award, the 

weekly total of ordinary hours of work shall be 40 to be 
worked in five days of eight hours. 

(2) Subject to subclause (5), as to each employee 
whose prescribed weekly total of ordinary hours of work 
is 40, the daily total of eight hours shall be worked in no 
more than two periods to be continuous except as to meal 
intervals occurring therein. 

(3) Notwithstanding the foregoing provisions, 
different arrangements may be made as to time off by 
agreement between the employer and the authorised 
officer of the association. 

(4) All employees must be notified by the employer of 
their working shifts by means of a roster placed in the 
staff room for each employee's perusal. At least seven 
days' notice must be given to the employee should any 
alteration of the working hours be intended, except in the 
case of emergency. 

(5) As to employees in the wardrobe workshop whose 
prescribed weekly total of ordinary hours is 40 — 

(a) The daily total of ordinary hours of work shall 
be eight hours on each of five days of the week. 

(b) Such hours shall be worked on Monday to 
Friday inclusive within the range of 8.30 a.m. 
to 6.00 p.m. 
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(c) In each spell of work of more than four hours 
an interval of 10 minutes to be selected by the 
employer shah be allowed for refreshment in 
the third hour and shall be counted as time 
worked. 

(6) As to booking clerks and ticket sellers in theatres 
whose prescribed weekly total of ordinary hours is 36 — 

(a) The daily total of ordinary hours of work shall 
be seven hours 12 minutes on each of five days 
of the week which shall include a 30 minute 
changing time when required to wear a 
uniform. 

(b) Such hours shall be worked continuously 
within the range of 9.00 a.m. to 9.45 p.m. 
(exclusive of the changing time). 

(7) Except as otherwise provided, each employee shall 
have two days off in each week of employment. Such two 
days shall be consecutive if it is reasonably possible to 
arrange rosters accordingly. 
All Employees. 

(8) No employee shall be permitted to work on more 
than six days in any one week except — 

(a) In the case of an emergency and/or bump-out 
and/or bump-in. 

(b) When the seventh day is a day on which no 
performance is presented. 

(9) Any employee commencing work on or after 6.00 
a.m. having had a 10 hour break on a week day shall be 
paid for the time so worked between 6.00 a.m. and 8.00 
a.m. at the rate of double time. The period from 8.00 
a.m. shall then be at single rate. 

9.—Overtime. 
(1) Except where otherwise prescribed in this award, 

weekly employees shall receive overtime as follows 
(calculated to the nearest quarter of an hour) — 

(a) For all work performed in excess of the 
prescribed daily total of hours — at the rate of 
time and a half for the first two hours and 
double time thereafter on a daily basis. Pro- 
vided that work on the sixth day shall be paid 
for at the rate of time and a half for the first 
four hours and double time thereafter except 
for employees not engaged in connection with 
the sixth day's performance, and in which case 
work on the sixth day shall be paid at the rate of 
time and a half for the first two hours and 
double time thereafter. 

(b) For all the work performed in excess of the 
prescribed weekly total of hours or outside the 
prescribed spread of range of hours or after a 
break in working hours prescribed to be 
worked consecutively or continuously — at the 
rate of time and a half. 

(2) Weekly employees (except cleaners) called upon to 
work between 12 midnight and 8.00 a.m. shall be paid 
overtime at the rate of double time. 

(3) For any work done by cleaners 
(a) Between 10.(X) p.m. and 5.45 a.m. (excluding 

that weekend period between 11.00 p.m. on 
Saturday and 5.45 a.m. on Monday as provided 
for elsewhere in this award), payment shall be 
made with a loading of 30 per cent per hour 
with a minimum payment as for 3'A hours, to 
be calculated by dividing the weekly rate by 40; 
or 

(b) Between 5.45 a.m. and 8.00 a.m. (excepting 
Sundays and public holidays as provided for 
elsewhere in the award), payment shall be made 
with a loading of 20 per cent per hour to be 
calculated as for subclause (1) above; or 

(c) Between 4.00 p.m. and 8.00 p.m., for cleaners 
called back specially to do such work, payment 
shall be made with a loading of four per cent of 
the employee's basic weekly rate for each 
occasion the employee is called back. 

(4) An employee (other than a cleaner) who works 
overtime in excess of his normal hours on one day shall 
be entitled to a break of 10 hours before resumption of 
work on the following day. Should such employee be 
required to resume work before the expiration of 10 
hours he shall be paid at double time rates until he is 
released from duty for such period. 

(5) (a) Weekly employees may be required to work a 
reasonable amount of overtime, and this shall include 
work on the sixth day unless the employee has in the first 
five days worked a considerable amount of overtime and 
does not desire to work on the sixth day. 

(b) The regular weekly employees of the employers 
under this award shall be given preference in the working 
of available overtime. 

(6) Where an employee is detained at work until it is 
too late to travel home by the last train, tram or other 
regular public conveyance, the employer shall provide 
proper conveyance to the employee's home for the 
employee so detained. 

(7) An employee shall, wherever possible, be given 24 
hours' notice that he is required to work all night after 
the evening performance and the burden of establishing 
impossibility shall rest upon the employer. 

10.—Sundays. 
For any work done between 11.00 p.m. on Saturday 

and 5.45 a.m. on Monday, payment shall be as follows: 
(1) If an employee is engaged by the week and the 

work done is in addition to his or her ordinary working 
week — one half of the prescribed per week rate in 
addition to payment for the week. 

(2) If an employee is engaged by the week and work 
done is part of an ordinary five day working week — one 
quarter of the prescribed per week rate in addition to 
payment for the week. 

(3) The period of work for which payments are 
prescribed in subclauses (1) and (2) is a normal shift, or, 
if no normal shift is prescribed, a period of six hours and 
40 minutes. 

A normal shift shall be deemed, for the purposes of 
this clause, to be six hours and 40 minutes. All work shall 
be continuous except for meal intervals of not more than 
one hour as provided in Clause 15.—Meal Intervals and 
Allowances. 

(4) All work in excess of the time prescribed in 
subclause (3) shall be paid for at three times the ordinary 
rate if carried out under subclause (1) or I'A times the 
ordinary rate if carried out under subclause (2). 

(5) For night cleaners "the prescribed per week rate" 
shall mean the ordinary weekly rate prescribed for 
daytime work. 

(6) If the employee is engaged other than by the week 
— double the ordinary prescribed rate — provided 
that — 

(a) in the case of an employee employed in 
connection with a performance on Saturday 
night continuing work other than "bumping- 
out", double time will commence as from 12 
midnight for that portion of time worked after 
12 midnight; 

(b) in the case of an employee commencing work 
on Monday before 5.45 a.m. double time will 
be payable only for that portion of time worked 
before 5.45 a.m.; and 

(c) in the case of a casual employee engaged in 
connection with a performance on Saturday 
night when required for bumping out work 
between the conclusion of the performance on 
Saturday night and 8.00 a.m. Sunday shaU be 
paid $21.75 per hour with a minimum payout 
of 3 'A hours [see Clause 7 (11)]. 

(7) Notwithstanding anything herein contained, a 
weekly employee working in connection with a 
performance on Saturday night and continuing work 
after 11.(X) p.m. on that night shall, if engaged in work 
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other than "bumping-out" work and not continuing 
later than two hours after the fall of the curtain at the 
conclusion of the said performance or 1.00 a.m. Sunday 
(whichever shall first occur), be paid for the time so 
worked at the rate of double time. 

(8) Regular employees shall be given preference in 
working on a Sunday but an employee who does not 
desire to work on a Sunday shall not be required to do so. 

11.—Public Holidays. 
(1) When an employee is required to work on a public 

holiday he shall be paid for all hours worked at the rate 
of double time and a half, with a minimum payment as 
for eight hours in the case of weekly employees (seven 
hours 12 minutes in the case of booking clerks and ticket 
sellers). 

(2) A weekly employee whose rostered day off falls on 
a public holiday shall be allowed an additional day off at 
a time to be agreed upon by the employer and the 
employee, or be paid an additional day's pay in lieu 
thereof within seven days. 

(3) The following days or the days observed in lieu 
thereof shall, subject as hereinafter provided, be allowed 
as holidays without deduction of pay namely New Year's 
Day, Australia Day, Good Friday, Easter Saturday, 
Easter Monday, Anzac Day, Labour Day, Foundation 
Day, Sovereign's Birthday, Christmas Day and Boxing 
Day. Provided that another day may be taken as a 
holiday by arrangement between the parties in lieu of the 
days named in this subclause. 

(4) Where any of the days mentioned in subclause (3) 
hereof falls on a Saturday or a Sunday the holiday shall 
be observed on the next succeeding Monday; when 
Boxing Day falls on a Sunday or a Monday the holiday 
shall be observed on the next succeeding Tuesday. 

(5) When any of the days observed as a holiday in this 
clause falls during a period of annual leave the holiday or 
holidays shall be observed on the next succeeding work 
day or days as the case may be after completion of that 
annual leave. 

12.—Payment of Wages. 
(1) All moneys payable to an employee (except a 

cleaner) shall be paid not later than 9.30 p.m. on 
Thursday in each week, including moneys payable in 
respect of the performance on the previous night. 
Provided that if the employee does not present himself or 
herself for the payment at that time it may be deferred 
until the following day. 

(2) All moneys payable to cleaners shall be paid not 
later than at the conclusion of their duties on Thursday in 
each week including moneys payable in respect of the 
hours worked, or to be worked, on the previous day. 

(3) Notwithstanding subclauses (1) and (2) the 
Secretary of a branch of the association may for special 
reasons agree that an employer may make payment 
under this clause on a day other than a Thursday. 

(4) Notwithstanding the foregoing, if any employee is 
discharged or compelled to leave his or her employment 
at any time the employee shall, before 11.00 p.m. on the 
day he or she is discharged or compelled to leave be paid 
all moneys due up to the time of leaving the employment. 

(5) Any employee short paid in any week shall receive 
the amount short paid on the following pay day or as 
soon thereafter as possible and any employee overpaid in 
any week shall have the amount overpaid deducted from 
wages on the next pay day or as soon thereafter as 
possible. 

(6) Whenever wages are paid to an employee under 
this clause, the employee shall be supplied with details (in 
writing) of how the pay has been made-up, including 
details of all deductions which have been made 
therefrom. Such details may be inscribed on the envelope 
containing the money paid to the employee. 

13.—Higher Duties. 
Where an employee is required to work on duties, the 

prescribed rate of pay for which is higher than for the 
employee's ordinary duty, he shall be paid for the time so 
worked at the higher rate with a minimum payment at 
such rate as for hVi hours. 

14.—Agreement as to Lower Rates. 
Where the State Executive of the association agrees 

with the employer that for special reasons rates and/or 
conditions different from those prescribed herein should 
be accepted by an employee, lower rates or altered 
conditions may be agreed upon between the association 
and the employer. Any proposed agreement as to lower 
rates under this clause shall be filed with the 
Commission. 

15.—Meal Intervals and Allowances. 
(1) Meal intervals shall be as follows: 

Lunch — one hour continuous between 12 noon and 
2.00 p.m. 
Dinner — one hour continuous between 5.00 p.m. 
and 7.00 p.m. 
Supper — half an hour between 10.00 p.m. and 12 
midnight. 
Breakfast — one hour continuous between 7.00 
a.m. and 9.00 a.m. but for cleaners, half an hour 
between 8.00 a.m. and 9.00 a.m. 

The lunch shall not be varied during any one week 
except when occasional rehearsals are in progress. In no 
case shall the lunch hour commence before 12 noon or 
end after 2.00 p.m. or the dinner hour before 5.00 p.m. 
or after 7.00 p.m. 

(2) If employees are required to work during the time 
when a meal interval should be allowed pursuant to this 
clause, they shall be paid for such time worked at the rate 
of double time. Provided that those employees working 
during the preparation of a stage production for the 
period of seven days preceding the opening of the 
production shall be paid at the rate of time and a half in 
lieu of the aforesaid double time except on Sundays when 
the double time rate shall be paid and public holidays 
when double time and a half shall be paid. 

(3) No part of the time that should be allowed as a 
meal interval shall be counted as part of the ordinary 
hours of work within the meaning of Clause 10.— 
Sundays. 

(4) An employee (other than a cleaner) who has 
worked between 12 midnight and 8.00 a.m. and who 
works beyond 8.00 a.m. shall be paid an additional $4.14 
for each meal interval occurring before his finishing time 
provided however that this shall not apply to an 
employee who has commenced work at or after 5.00 a.m. 

(5) Notwithstanding subclause (1) casual employees 
who work for more than four hours shall be entitled to a 
minimum meal break of 30 minutes. 

(6) Where an employee is required to work two 
performances, back to back, provided the total time 
attended exceeds four hours, the employer shall provide 
a suitable meal or pay a meal allowance of $5.91. 

16.—Sick Leave. 
(1) (a) An employee shall be entitled to payment for 

non-attendance on the ground of personal ill-health or 
injury for one sixth of a week's pay for each completed 
month of service. 

(b) Payment hereunder may be adjusted at the end of 
each accruing year, or at the time the employee leaves the 
service of the employer, in the event of the employee 
being entitled by service subsequent to the sickness in 
that year to a greater allowance than that made at the 
time the sickness occurred. 

(2) The unused portion of the entitlement prescribed 
in paragraph (a) of subclause (1) in any accruing year 
shall be allowed to accumulate and may be availed of in 
the next of any succeeding year. 
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(3) In order to acquire entitlement to payment in 
accordance with this clause the employee shall as soon as 
reasonably practicable advise the employer of his 
inability to attend for work, the nature of his illness or 
injury and the estimated duration of the absence. 
Provided that such advice other than in extraordinary 
circumstances shall be given to the employer within 24 
hours of the commencement of the absence. 

(4) No employee shall be entitled to the benefit of this 
clause unless he produces proof to the satisfaction of the 
employer or his representative of such sickness provided 
that the employer shall not be entitled to a medical 
certificate for absences of less than three consecutive 
working days unless the total of such absences exceeds 
five days in any one accruing year. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who 
suffers personal ill health or injury during the time when 
he is absent on annual leave and an employee may apply 
for and the employer shall grant paid sick leave in place 
of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his place of residence or a 
hospital as a result of his personal ill health or injury for a 
period of seven consecutive days or more and he 
produces a certificate from a registered medical 
practitioner that he was so confined. Provided that the 
provisions of this paragraph do not relieve the employee 
of the obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to attend 
for work on the working day next following his annual 
leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he proceeded 
on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by the 
paid sick leave and the replaced annual leave may be 
taken at another time mutually agreed to by the employer 
and the employee or, failing agreement, shall be added to 
the employee's next period of annual leave, or if termina- 
tion occurs before then, be paid for in accordance with 
the provisions of Clause 17.—Annual Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is subse- 
quently taken provided that the annual leave loading pre- 
scribed in Clause 17.—Annual Leave shall be deemed to 
have been paid with respect to the replaced annual leave. 

(6) The provisions of this clause with respect to 
payment do not apply to employees who are entitled to 
payment under the Workers' Compensation and 
Assistance Act nor to employees whose illness or injury is 
the result of the employee's own misconduct. 

(7) The provisions of this clause do not apply to casual 
employees. 

17.—Annual Leave. 
(1) All employees engaged by the week shall have four 

weeks' annual leave for each year of service on ordinary 
rate of pay (as defined in Clause 30.—Definitions) which 
leave shall be taken within six months of the date of 
entitlement, unless otherwise mutually agreed. The said 
leave may be taken in two periods by mutual agreement. 

(2) If the four weeks' annual leave due under 
subclause (1) shall not have been given at the expiration 
of the year, the employee's right thereto shall continue 
and accumulate in respect of each year's service but only 
to the extent of two years. 

(3) Where any public holiday as prescribed in Clause 
11.—Public Holidays occurs during the period of the 
employee's annual leave, the leave shall be increased by 
one day for each holiday occurring as aforesaid. 

(4) If after one month's continuous service in any 
qualifying 12 monthly period an employee lawfully 
leaves his employment or his employment is terminated 
by the employer through no fault of the employee the 
employee shall be paid 3.08 hours' pay at his ordinary 
rate of pay in respect of each completed week of 
continuous service in that qualifying period. 

(5) In addition to any payment to which he may be 
entitled under subclause (3) of this clause, an employee 
whose employment terminates after he has completed a 
12 monthly qualifying period and who has not been 
allowed the leave prescribed under this award in respect 
of that qualifying period, shall be given payment in lieu 
of that leave unless — 

(a) he has been justifiably dismissed for 
misconduct; and 

(b) the misconduct for which he has been dismissed 
occurred prior to the completion of that 
qualifying period. 

(6) An employee may be rostered off and granted 
annual leave with payment of ordinary rate of pay as 
prescribed prior to his having completed a period of 12 
months' continuous service, in which case should the 
services of such employee terminate or be terminated 
prior to the completion of 12 months' continuous 
service, the said employee shall refund to the employer 
the difference between the amount received by him for 
wages in respect of the period of his annual leave and the 
amount which would have accrued to him by reason of 
the length of his service up to the date of the termination 
of his services. 

(7) Each weekly or regular weekly part-time employee 
before going on any period of annual leave shall for each 
week of such leave be paid an "annual leave loading" at 
the rate of 17 'A per cent of the rate of full pay prescribed 
herein for such employee. Such loading shall be in 
addition to the amount paid to the employee under this 
clause. 

The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(8) The provisions of this clause shall not apply to 
casual employees. 

18.—Long Service Leave. 
The Long Service Leave provisions set out in Volume 

60 of the Western Australian Industrial Gazette pages 
one to six both inclusive, are hereby incorporated in and 
form part of this award. 

19.—Compassionate Leave. 
(1) A weekly employee shall on the death within 

Australia of a wife, husband, de facto wife or husband, 
father, mother, brother, sister, child, stepchild, be 
entitled on notice to leave up to and including the day of 
the funeral of such relation and such leave shall be 
without deduction of pay for a period not exceeding the 
number of hours worked by the employee in two 
ordinary working days. Proof of such death shall be 
furnished by the employee to the satisfaction of his 
employer. 

(2) Provided that payment in respect of compassionate 
leave is to be made only where the employee otherwise 
would have been on duty and shall not be granted in any 
case where the employee concerned would have been off 
duty in accordance with his roster or on long service 
leave, annual leave, sick leave, workers' compensation, 
leave without pay or on a public holiday. 

20.—Travelling. 
(1) (a) An employee engaged by the week when 

travelling on duty shall be provided with first class 
accommodation (including sleeping accommodation in 
the case of rail travel) or economy class accommodation 
in the case of air travel. 

(b) Such an employee when travelling on duty shall be 
paid the full prescribed rate of pay for the whole period 
of the tour from the time of leaving the place of engage- 
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ment at the beginning of the tour until the employee 
returns to that place of engagement at the end of the 
tour, broken weeks at the beginning or end to be paid pro 
rata and the days of departure and return other than 
Sunday, each to be counted as one day worked, provided 
that if either of such days be Sunday, subclause (c) of this 
clause shall apply to that day. 

(c) If an employee engaged by the week is required by 
the employer to travel on a Sunday the employee shall, 
unless paid in pursuance of Clause 10.—Sundays for 
working on a Sunday, receive for such travelling one- 
tenth of the prescribed per week rate in addition to the 
travelling allowance payable in respect of the Sunday. 

(d) If an employee engaged by the week is on tour and, 
on any calendar day on which the employee is required to 
work at a performance held on that day, is also required 
to travel during any time between 8.00 a.m. and 5.00 
p.m. one half of such travelling time shall be counted as 
time worked, providing the maximum number of hours 
so paid, shall be four. 

(e) On the day such a tour's journey begins the 
employer shall be entitled to the ordinary services of such 
employee during so much of the day the employee is not 
travelling. 

(f) On the day such a tour's journey ends the employer 
shall be entitled to the ordinary services of such employee 
up to 5.00 p.m. during so much of the day as the 
employee is not travelling and if the employee fails 
without reasonable cause to attend when requested for 
such service, the employer shall be entitled to deduct 
payment proportionate to the time during which the 
employee so fails to attend. 

(g) (i) An employee engaged by the week who, while 
travelling on duty, is required to provide his or 
her own accommodation shall be paid travel- 
ling allowance of $286.20 per week or $57.20 
per day up to a maximum of $286.20 per week. 

(ii) The allowance per day shall be paid for each of 
the whole days less in number than six which 
the employee spends in any one city or town. 

(iii) The allowance per week shall be paid for each 
consecutive seven whole days which the 
employee spends in any one city or town. 

(iv) If the employee spends in any one city or town 
more than seven or any other multiple of seven 
whole days, he or she shall for each whole day 
or part of the seven or other such multiple be 
paid one-fifth of the said allowance per week. 

(v) When an employee is returned to his home 
town at the end of a tour and is required to pay 
for his lunch and/or dinner whilst travelling he 
shall be paid $2.79 for lunch and $4.14 for 
dinner. 

(h) If the employer shall have provided for the 
accommodation of the employee for any week or day, no 
travelling allowance shall be payable to the employee in 
respect of such week or day. 

(i) No employee who pays his or her own fare for 
travelling while on duty shall be engaged to travel. 

(2) Notwithstanding the provisions of subclause (1) (g) 
of this clause, the Trust shall meet reasonable board and 
lodging expenses when an employee, engaged by the 
week, is required to travel on duty north of 26 degrees 
South Latitude in Western Australia. 

21.—Protective Clothing, Uniforms, Equipment 
and Laundry Allowance. 

(1) Any special uniforms or staff dresses required to be 
worn by employees shall be provided. 

(2) The employer shall provide if the employee so 
requests, suitable protective clothing for electricians, 
utility men, cleaners and maintenance men. All clothing 
provided pursuant to this subclause shall be dry cleaned 
or laundered at the employer's expense. 

(3) Where an employee finds the noise level such that 
he or she requires ear protection, the employer shall 
provide, at no cost to the employee, a protective device 
approved by the association and the employer. 

(4) All mechanical property or light requirements 
including torches are to be provided. 

(5) Cleaners shall be provided with all materials and 
implements necessary for their work, with hot water for 
cleaning and scrubbing in cold weather. 

(6) An allowance of $1.19 for blouses and $3.08 for 
other garments per week is to be paid to each weekly 
employee where uniforms are not laundered by the 
employer, or for other than weekly employees an amount 
of 95 cents per day to a maximum of $4.27. 

(7) Where a front of house employee is required to 
wear shoes of a colour other than black an allowance of 
48 cents per day to a maximum of $2.39 per week shall be 
paid. 

22.—First Aid Kit. 
A reasonable first aid kit shall be provided in each 

theatre for use in emergency by the employees. 

23.—Accommodation for Employees. 
The employer shall provide a suitable room or 

accommodation for employees to change and keep their 
clothes in while on duty. 

24.—Special Costumes for Employees. 
(1) No employee shall be required to wear a special 

costume or uniform unless it has been approved as not 
indecent, grotesque or ridiculous by the authorised 
representative of the association or in the absence of his 
approval, by the Commission. 

(2) An employee who objects to wearing a special 
uniform on grounds that he or she finds it personally 
offensive, and such objection is endorsed by an 
authorised representative of the association, shall be 
permitted to wear the standard uniform of that theatre. 

(3) If any employee is required to wear a costume or 
uniform more unusual than is reasonably necessary for 
the performance of his or her work having regard to all 
circumstances, he or she shall, if engaged by the week, be 
paid $5.91 per week and, if engaged otherwise, be paid 
$1.18 per performance in addition to any other moneys 
payable under the award. If any question arises as to 
whether such costume or uniform is so more unusual, it 
shall be determined by the Commission. 

25.—Time and Wages Records. 
(1) The employer shall keep a time book or time sheet 

properly posted in ink showing the names of and the 
times worked by each employee, and the wages paid to 
each employee from week to week, and shall retain such 
time book or sheet in good condition and unaltered for at 
least 12 months from the time in respect of which an 
entry therein was made. 

(2) The time book or time sheet shall, after all the time 
worked previous to the entry by an employee has been 
entered therein, be produced to such employee and such 
entry if correct shall be vouched by the employee's 
signature in the book or time sheet. 

(3) The time book or time sheet, with all the entries 
therein, shall, on demand, be produced by the employer 
for inspection at the place where it is kept at any time 
between the hours of 10.00 a.m. and 1.00 p.m. during 
any day except pay day, to the State Secretary of the 
association or any official of the association who has 
been authorised in writing by such State Secretary to 
inspect the time books or time sheets of such employer 
and such State Secretary or official may thereupon 
inspect and make a copy of such time books or time 
sheets or make extracts therefrom. 

(4) One clear day's notice shall be given to the 
employer of any intended inspection. 
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(5) No inspection shall be made and no authority to 
inspect shall be given unless the State Secretary 
proposing to make the inspection or to give the authority 
has good reason to suspect that a breach of the award has 
been committed by the employer whose time book or 
time sheet is to be inspected. 

26.—Posting of Award Notices. 
(1) Each respondent shall cause a copy of the award to 

be posted up in a suitable conspicuous place in his 
workshop, theatre, hall or other place of amusement. 

(2) A representative of the association may post 
notices on a board reserved for the use of the association 
and provided by the employer. 

27.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confine- 
ment, be entitled to maternity leave provided that she has 
had not less than 12 months' continuous service with that 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' compulsory 
leave to be taken immediately before the 
presumed date of confinement and a period of 
six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give 
notice in writing to her employer stating the 
presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) The employer by not less than 14 days' notice in 
writing to the employee may require her to 
commence maternity leave at any time within 
the six weeks immediately prior to her 
presumed date of confinement. 

(e) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks arising 
out of the pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for the 
employee to continue at her present work, the employee 
shall, if the employer deems it practicable, be transferred 
to a safe job at the rate and on the conditions attaching to 
that job until commencement of maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. Such 
leave shall be treated as maternity leave for the purposes 
of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 

may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the preg- 
nancy of an employee terminates other than by 
the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
employee to resume work at the time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child then — 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work. 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave (to be known as 
special maternity leave) as a duly qualified 
medical practitioner certifies as necessary 
before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the position 
which she held immediately before proceeding 
on such leave or, in the case of an employee 
who was transferred to a safe job pursuant to 
subclause (3), to the position she held 
immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which 
she is capable of performing, she shap be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 
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(b) Paid sick leave of other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: Not- 
withstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service for 
any purpose of the award. 

(9) Termination of Employment. 
(a) An employee on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) of this subclause, 
shall be entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(3) of this clause, to the position which she held 
immediately before such transfer. Where such 
position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a 
position as nearly comparable in status and 
salary or wage to that of her former position. 

(11) Replacement Employees. 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or trans- 
ferred in order to replace an employee 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

28.—Broadcast of Live Performance. 

(1) Where a live performance is to be recorded, filmed 
or televised, all production employees shall receive a 
recording fee of $59.53 in addition to the rate they would 
otherwise have received. 

(2) Where a performance is to be broadcast on radio 
the provision of subclause (1) shall apply to sound 
technicians only. 

(3) The employer shall inform the State Secretary of 
the association as soon as possible of the date a per- 
formance is to be broadcast, televised, filmed or 
recorded. 

29.—Allowances. 
(1) Where an electrician, engaged on a weekly basis, 

holds a licence issued by the appropriate State authority, 
he shall be paid an allowance of $11.36 per week. 

(2) Heads of departments required to supply their own 
tools shall be paid an allowance of $4.74 per week. Other 
employees required to supply basic tools (limited to 
hammer, brace/punch driver and wrench), shall be paid 
an allowance of 59 cents per day. 

30.—Definitions. 
(1) "Accommodation" referred to in subclause 20 (8) 

shall include overnight accommodation and breakfast. 
(2) "Artist's labourer" means an unskilled employee 

who assists artists to place canvas in frames and mixes 
paints, assists in the preparation and laying in of cloths 
and scenery under the supervision of the scenic artist. 

(3) "Association" means the West Australian 
Theatrical and Amusement Employees Association 
(Union of Employees). 

(4) ' 'Authorised officer of the Association'' means the 
State Secretary and Association representative 
nominated in writing by the Secretary. 

(5) "Carpenter" or "Mechinist" means an employee 
who is competent to do any class of wood-work, build 
any kind of scenery and do general stage work, such as 
the setting of scenery and keeping of scenery, property, 
etc, in good order and condition under the supervision of 
the producer, director, stage manager or head 
mechanist, and who does so when required by the 
employer. 

(6) "Commission" means the Western Australian 
Industrial Commission. 

(7) "Ordinery rate of pay" in Clause 17.—Annual 
Leave means the average rate the employee received for 
the four weeks preceding the taking of annual leave or 
the average rate received for the 12 months preceding 
such leave, whichever shall be the higher, provided that 
such average shall be computed taking into consideration 
any extra rates prescribed for night work etc, and penalty 
rates for Sunday work where such work is part of the 
employee's normal working week of five days but 
excluding any amounts received by way of overtime or 
holiday penalty rates. 

(8) "Head carpenter" or "Head mechanist'' means an 
employee who is conversant with and competent to take 
charge of all branches of the mechanical department and 
is for the time being actually in charge of that 
department. 

(9) ' 'Head cleaner" means a cleaner who is responsible 
for the cleaning of the theatre and who has to supervise 
the work of one or more other cleaners. 

(10) "Property master/mistress" means an employee 
who is conversant with and competent to take charge of 
all branches of the property department and who is for 
the time being actually in charge of that department. 

(11) "Head audio technician" means an employee 
who is conversant with and competent to take charge of 
the audio department and who is for the time being in 
charge of that department. 

(12) "Head electrician" means an employee who is 
conversant with and competent to take charge of the 
electrical department and who is for the time being in 
charge of that department. 

(13) "Property maker" means an employee who is 
conversant with making and does, when required, make 
all kinds of props required for a production. 

(14) "Electrician/audio operator" means an 
employee who is competent to erect and/or operate 
and/or maintain and does as required erect and/or 
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operate and/or maintain equipment (including switch- 
boards) in the audio or electrical department. 

(15) "Time and a half" means in the case of a weekly 
employee 1 Zi times the prescribed rate per week divided 
by the number of the prescribed total weekly ordinary 
hours of work, and in the case of an employee engaged 
by the hour, 1 Vi times the prescribed rate per hour. 

(16) "Unskilled theatre labour" means sweeping the 
stage or doing any other unskilled work in connection 
with the setting or cleaning of stage or theatre under the 
direction of a skilled member of the staff, the stage 
manager, producer or any other authorised representa- 
tive of the employer. Where compelled to use tools 
employees are to be paid skilled rates. 

(17) "Utility person" means an employee who, in 
addition to unskilled work, does small repairs and other 
slightly skilled work. 

(8) "Head of wardrobe" means an employee who is 
conversant with and competent to take charge of all 
branches of the wardrobe department and who is for the 
time being actually in charge of that department. 

(19) "Performance" shall mean one run through of 
any production during which an audience is present 
and/or an occasion when any video, film, audio- 
recording or broadcasting is undertaken. 

(20) "Stage hand" — a person engaged to, ad 
competent to move and/or set stage scenery, props, 
furniture and other items connected with a stage 
production or live performance or rehearsal under the 
supervision of the head mechanist, stage manager, 
producer or other competent authorised representative 
of the employer. When compelled to use tools of trade 
other than for a regular performance or rehearsal skilled 
rates shall apply. 

(21) "Technical Stage Manager" is a Stage Manager 
responsible for the technical direction of mechanical, 
sound, lighting and electrical setups and control of a 
production, whether with or without assistance from 
another Stage Manager or Assistant Stage Manager. 

31.—Board of Reference. 
(1) There shall be a Board of Reference consisting of a 

Chairman and an equal number of employers' and 
employees' members who shall be appointed pursuant to 
section 48 of the Industrial Relations Act 1979 and 
regulation 16 of the Industrial Commission Regulations 
1980. 

(2) The Board of Reference may allow, approve, fix, 
determine, or deal with — 

(a) any matter or thing that, under the award, may 
require to be allowed, approved, fixed, deter- 
mined or dealt with by a Board of Reference; 
and 

(b) any matter or thing arising under or out of the 
provisions of an award, not involving the 
interpretation of any such provision, which the 
Commission may at any time, by order, 
authorise a Board of Reference to allow, 
approve, fix, determine or deal with, in the 
manner and subject to the conditions specified 
in the award or order, as the case may be. 

Dated at Perth this 20th day of March 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule of Respondents. 
Ashton Stage Lighting, 183 Bank Street, East Victoria 

Park 6101 
Burswood Management Ltd (Burswood Entertainment 

Centre, Burswood Theatre and Convention Centre) 
40 The Esplanade, Perth 6000 

Civic Theatre Restaurant, 380 Beaufort Street, Perth 
6000 
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Frank Baden-Powell Enterprises Pty Ltd c/o Dirty 
Dicks, 194 Cambridge Street, Wembley 6014 

Hole In The Wall Theatre, Subiaco Theatre Centre, 
180 Hammersley Road, Subiaco 6008 

Interstar Productions and Agency, 25 Preston Street, 
Como 6151 

John Manford and Associates Theatre Productions, c/o 
M.E. Renner, 26 Wattle Street, South Perth 6151 

Kosmic Sound, 1058 Albany Highway, Bentley 6102 
Purvisonic Sound Pty Ltd, Cnr North Lake Road and 

McCoy Street, Myaree 6154 
Robert Staples and Associates, 75 Rudloc Road, Morley 

6062 
Stagecraft Pty Ltd, 170 Wellington Street, Perth 6000 
Stage Lighting Services, 87 Anzac Road, Mt Hawthorn 

6016 
West Australian Ballet Company, c/o HMT Building, 

825 Hay Street, Perth 6000 
Western Australian Opera Company, c/o HMT Building 

825 Hay Street, Perth 6000 
The Gilbert and Sullivan Society, GPO Box K800, Perth 
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TRAINING ASSISTANTS (Spastic Welfare). 
Award No. A16 of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A16 of 1986. 

Between the Federated Miscellaneous Workers' Union, 
Hospital, Service and Miscellaneous, WA Branch, 
Applicant and Spastic Welfare Association of WA, 
Respondent. 

Before Mr Commissioner J.A. Negus. 
The 15th day of December 1986. 

Mr J. McGinty appeared on behalf of the Applicant. 
Mrs P. Bentley appeared on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This application for a new 
award to cover a group of some 30 or more Training 
Assistants employed by the Spastic Welfare Association 
of WA was lodged on 8 July 1986. The parties have 
agreed on all aspects of the award save one, that being 
the appropriate rates of pay. 

I heard the parties on 10 November 1986 and later that 
day carried out inspections which included speaking with 
a number of training assistants and their immediate 
supervisors as well as observing the workers going about 
their duties. The hearing of submissions was completed 
on 18 November 1986. 

Mrs Bentley relied upon Principle 10 of the guidelines 
to argue that the rate of pay for training assistants should 
continue to be equated with the Nursing Assistant rate as 
it had been in the award free situation. She adduced 
evidence from Mrs C.I. Baron, the clinical services 
manager of the respondent employer, regarding the 
duties performed by the training assistants and also by 
nursing assistants employed by the respondent. Mrs 
Baron produced a comprehensive comparative study of 
the workers' duties (Transcript Exhibit B2). The 
document was of considerable assistance to the Commis- 
sion in reaching a decision, although at the end of the day 
it proved to be more helpful to the claimant union's 
argument than to the position adopted by the 
respondent. I commend Mrs Baron for the open minded 
and professional approach with which she faced her task. 
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Mrs Bentley raised a further strong objection to the 
union's claim on the grounds of the inability of the 
respondent to meet the claim. Mr A.D. Grover, the 
deputy general manager of the respondent association 
gave evidence of the financial position and he indicated 
some of the steps which might be forced upon the 
employer if the union's claim was granted. The associa- 
tion is heavily dependent on funds supplied by the 
Federal and State governments to support its activities. 
Mr Grover spoke of the stringent measures which had 
already been taken in attempting to improve the 
budgetary situation. He explained the method by which 
the wages of training assistants attract some subsidy and 
he indicated the time lapse involved in achieving a 
funding response to wage movements awarded by an 
industrial tribunal. 

A small group of the workers had indicated by letter to 
the Commission their concern that increased pay levels 
might necessarily result in reduction of services by the 
cutting of hours or loss of jobs. Mr McGinty, speaking 
for the whole group, adopted a reasonable and 
responsible position. He recognised the financial diffi- 
culties faced by the respondent and suggested that the 
workers' prime concern was a recognition by the 
Commission of their work; a lengthy delay in the imple- 
mentation of an appropriate rate could be accepted with 
equanimity. 

In presenting the union's submission, Mr McGinty 
freely accepted that the onus rested on him to establish 
the merit of the claim. His first request was that the 
Training Assistant wage should equate to that of 
Technical Assistants or if that could not be sustained by 
the evidence then he felt that rates paid to Teacher's 
Aides in Special Schools should be the benchmark. He 
conceded that the duties of the Training Assistants varied 
markedly. At one end of the scale there is a driver and at 
the other a person who appears to be working as a 
welfare assistant. Mr McGinty urged the Commission to 
strike a rate of pay which would fairly be applicable to 
the bulk of the group without regard for the extremes. I 
have accepted his advice on that point. 

The evidence adduced and the exhibits presented have 
all been of considerable assistance to my understanding 
of the work performed by nursing assistants, by 
Teachers' Aides in Special Schools and by the variously 
titled technical assistants. The definitive statements of 
Johnson C. when handing down the 1978 awards for 
Hospital Employees have also guided my thoughts in this 
matter. I note in passing that from the evidence of Mrs 
Baron it might well seem that the nursing assistants 
employed by the respondent are performing duties over 
and above those defined by Johnson C. 

My task is to consider the training assistants and from 
an overview of all the material placed before me I have no 
hesitation in declaring that their duties align very closely 
with those performed by Teachers' Aides in Special 
Schools, or education support centres as they are now 
called. It follows that the rates of pay to appear in Clause 
14.—Wages of this new award should be equated to the 
rates from time to time payable to the classification 
Teachers' Aide (Special Schools) in Clause 14 of the 
Teachers' Aides' Award No. 4 of 1979. 

I am mindful of the financial difficulties faced by the 
respondent employer and also of the responsible attitude 
expressed by the applicant union in regard to that 
problem. In my view the matter can best be resolved by a 
phasing in of the new rates over a sufficient period to 
allow for the government funding agencies to respondent 
appropriately. The current wage rates should continue 
until the end of the fiscal year. On 1 July 1987, the rates 
should be increased to a point midway between the 
nursing assistant and the teacher aide rates then in force. 
On 1 January 1988 the training assistants should gain the 
full benefit of this decision. It seems to me reasonable for 
the respondent to undertake to maintain the numbers 
and the hours worked by the presently employed group 
of workers during the phasing-in period. 

The Award sought will be handed down as I have out- 
lined and I invite the parties to confer and submit a draft 
of an Order to reflect the phasing in arrangements that I 
have proposed, at a speaking to the minutes to be 
arranged. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A16 of 1986. 

Between Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Spastic Welfare 
Association of WA, Respondent. 

A ward. 
HAVING heard Mr J. McGinty on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby makes the 
following Award — 

Award No. A16 of 1986. 

1.—Title. 
This award shall be known as the Training Assistants' 

(Spastic Welfare) Award 1987. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Annual Leave. 
6. Hours. 
7. Holidays. 
8. Fares and Travelling Time. 
9. Sick Leave. 
10. Contract of Service. 
11. Part-Time Employees. 
12. Long Service Leave. 
13. Payment of Wages. 
14. Wages. 
15. Rest Pauses and Meal Breaks. 
16. Bereavement Leave. 
17. Definitions. 
18. Maternity Leave. 
19. Residential Camps. 
20. Leave to Attend Union Business. 
21. General Conditions. 
22. Liberty to Apply. 

3.—Area and Scope. 
This award shall have effect throughout the State of 

Western Australia and shall be binding on Training 
Assistants employed by the Spastic Welfare Association 
of Western Australia. 

4.—Term. 
This award shall operate for a period of one year from 

the beginning of the first pay period to commence on or 
after 1 January 1987. 

5.—Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutive weeks' leave shall be allowed to an employee 
by the employer after each period of 12 months' 
continuous employment with such employer. 

(2) Prior to commencing leave each employee shall be 
paid for that period of leave at the rate of wage shown in 
Clause 14.—Wages of this award for the class of work 
and in addition be paid a loading of 17.5 per cent of that 
wage. 

(3) (a) Except as provided in part (b) of this subclause 
if after one month's continuous employment an 
employee lawfully terminates employment or employ- 
ment is terminated by the employer through no fault of 
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the employee, the employee shall be paid 2.92 hours' pay 
[at the rate prescribed by subclause (2) of this clause] in 
respect of each completed week of continuous service for 
which annual leave has not already been taken. 

(b) An employee who is dismissed for a misconduct 
which occurred after the completion of a 12 montly 
qualifying period, but before taking annual leave in 
respect of that qualifying period shall, subject to Clause 
10.—Contract of Service of this award, be given 
payment for the leave accrued but not taken. 

(4) (a) The annual leave prescribed in subclause (1) of 
this clause may be split into more than one portion: 

(i) where the 12 Accrued Day(s) Off are taken in 
conjunction with annual leave, by the employer 
once per annum provided that no portion is less 
than two weeks; 

(ii) by agreement between the employer and the 
employee provided that no portion is less than 
one week. 

(b) Any dispute arising out of this clause in relation to 
splitting or not splitting an employee's annual leave 
entitlement, if not resolved by agreement between the 
employer, the employee and the Union, shall be referred 
to the Western Australian Industrial Relations Commis- 
sion for determination. 

(5) Any time in respect of which an employee is absent 
from work except time for which that employee is 
entitled to claim paid sick leave or unpaid sick leave up to 
three months, or the first 26 weeks of any absence on 
workers' compensation, or annual leave, long service 
leave, compassionate leave or unpaid stand down time 
during school vacation periods shall not count for the 
purpose of determining annual leave entitlements. 

(6) The annual leave prescribed in subclause (1) of this 
clause shall be taken during school vacation periods. 

(7) Before going on annual leave each employee shall 
be given at least two weeks' notice of the date leave is to 
be taken, unless the employee and the employer agree to 
a lesser period. 

(8) (a) The annual leave prescribed by this clause may 
be given and taken before the completion of 12 months' 
continuous service as prescribed by subclause (1) of this 
clause. 

(b) If the services of an employee terminate and the 
employee has taken a period of leave in accordance with 
this subclause and if the period of leave so taken exceeds 
that which would become due pursuant to subclause (3) 
of this clause the employee shall be liable to pay the 
amount representing the difference between the amount 
received by him for the period of leave taken in 
accordance with this subclause and the amount which 
would have accrued in accordance with subclause (3) of 
this clause. The employer may deduct this amount from 
moneys due to the employee by reason of the other 
provisions of this award at the time of termination. 

(9) When an employee proceeds on annual leave there 
will be no accrual towards an Accrued Day(s) Off as 
prescribed in subclauses (1) and (2) of Clause 6.—Hours 
of this award. 

(10) Where an employee's hours of work have varied 
during the qualifying period, the employee shall be paid 
the average of such hours worked during the qualifying 
period. 

(11) The provisions of this clause shall not apply to 
casual employees. 

6.—Hours. 
(1) The ordinary hours of duty shall be an average of 

38 per week with the hours actually worked being 40 per 
week or 80 per fortnight at the option of the employer. 

Except where provided elsewhere, the ordinary hours 
shall be worked with two hours of each week's work 
accruing as an entitlement to a maximum of 12 Accrued 
Day(s) Off in each 12 month period. The Accrued Day(s) 
Off shaU be taken in a minimum period of one week 
made up of five consecutive Accrued Day(s) Off in 

conjunction with a period of annual leave or at a time 
mutually acceptable to the employer and the employee. 

(2) An employer and employee may by agreement 
substitute the Accrued Day Off the employee is to take 
off for another day in which case the Accrued Day Off 
shall become an ordinary working day. 

(3) The provisions of this clause apply to a part-time 
employee in the same proportion as the hours normally 
worked ber to a full-time employee. The employer shall 
not alter the hours of any employee employed at 1 
November 1986 other than by agreement with that 
employee. 

(4) An employee who commences after 12 noon and 
finishes after 6.00 p.m. shall be paid a shift work loading 
of 12.5 per cent for all hours worked. 

(5) An employee who works hours additional to or 
outside the ordinary hours for that employee shall be 
granted time off in lieu of payment for overtime 
proportionate to the payment to which he/she would be 
entitled if overtime were paid at the rate of time and one 
half for the first two hours and double time thereafter. 

(6) Any dispute between an employer and the Union 
concerning the operation of this clause shall be referred 
to the Western Australian Industrial Relations 
Commission. 

7.—Holidays. 
(1) An employee shall not be required to present 

him/herself for duty on any day observed by the 
Education Department as a vacation period or any day 
observed as a public service holiday. 

(2) An employee shall be paid his/her ordinary wages 
for any Public Service holiday on which he/she is 
relieved of the obligation to present him/herself for 
work. 

(3) Any employee required to work on any day 
observed as a holiday shall be paid for the time worked at 
the rate of double time and one half. 

8.—Fares and Travelling Time. 
(1) Where an employee is required during his/her 

normal working hours, by his/her employer, to work 
outside his/her usual place of employment the employer 
shall pay the employee any reasonable travelling 
expenses incurred except where an allowance is paid in 
accordance with subclause (2) hereof. 

(2) Where an employee is required and authorised to 
use his/her own motor vehicle in the course of his/her 
duties he/she shall be paid an allowance not less than that 
provided for in the schedules set out hereunder. 
Notwithstanding anything contained in this subclause 
the employer and the employee may make any other 
arrangement as to car allowance not less favourable to 
the employee. 

Schedule — Motor Car. 
Engine Displacement 
(in cubic centimetres) 

Over 1600- 1600cc 
2600cc 2600cc & Under 

Area and Detail c/km c/km c/km 
Metropolitan Area: 

First 8 000 kilometres 
Over 8 OCX) kilometres 

South West Land Division 
First 8 000 kilometres 
Over 8 000 kilometres 

North of 23.5 degrees 
South Latitude: 

First 8 000 kilometres 37.5 33.2 27.9 
Over 8 OCX) kilometres 24.1 21.4 18.4 

Rest of State: 
First 8 000 kilometres 34.8 31.2 25.8 
Over 8 (MX) kilometres 22.7 20.3 17.2 
Motor vehicles with rotary engines are to be included 

in the 1600-2600cc category. 
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(3) The allowances prescribed in this clause may be 
varied in accordance with any movement in the 
allowances in the Public Service Motor Vehicle 
Allowances Award 1976 on application by the Union. 

9.—Sick Leave. 
(1) (a) An employee shall be entitled to payment for 

non attendance on the ground of personal ill health or 
injury at the rate of one day's pay for each four weeks 
which the employee was employed to actually work. 

(b) The unused portion of the entitlement prescribed 
in paragraph (a) hereof in any accruing year shall be 
allowed to accumulate and may be availed of in the next 
or any succeeding year. 

(c) Payment hereunder may be adjusted at the end of 
each accruing year, or at the time the employee leaves the 
service of the employer, in the event of the employee 
being entitled by service subsequent to the incapacity in 
that year to a greater allowance than that made at the 
time the incapacity occurred. 

(2) This clause shall not apply when an employee is 
entitled to compensation under the Workers' Compensa- 
tion and Assistance Act 1981. 

(3) No employee shall be entitled to the benefits of this 
clause unless he/she produces proof to the satisfaction of 
the employer or the employer's representative of such 
incapacity, provided that the employer shall not be 
entitled to a medical certificate for absence of less than 
three consecutive working days unless the total of such 
absences exceeds five days in any one accruing year. 

(4) No payment shall be made for any absence due to 
the employee's own fault, neglect or misconduct. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who 
suffers personal ill health or injury during the time when 
he/she is absent on annual leave and an employee may 
apply for an the employer shall grant paid sick leave in 
place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his/her place of residence or a 
hospital as a result of his/her personal ill health or injury 
for a period of seven consecutive days or more and 
he/she produces a certificate from a registered medical 
practitioner that he/she was so confined. Provided that 
the provisions of this paragraph do not relieve the 
employee of the obligation to advise the employer in 
accordance with subclause (3) of this clause if he/she is 
unable to attend for work on the working day next 
following his/her annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he/she pro- 
ceeded on annual leave and shall not be made with 
respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by the 
paid sick leave and the replaced annual leave may be 
taken at another time mutually agreed to by the employer 
and the employee or, failing agreement, shall be added to 
the employee's next period of annual leave or, if termina- 
tion occurs before then, be paid for in accordance with 
the provisions of Clause 5.—Annual Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is subse- 
quently taken provided that the annual leave loading pre- 
scribed in Clause 5.—Annual Leave shall be deemed to 
have been paid with respect to the replaced annual leave. 

10.—Contract of Service. 
(1) The contract of employment of every employee 

shall be a fortnightly contract terminable by two weeks' 
notice on either side. In the event of the employer or an 
employee not giving the required notice two weeks' 
wages shall be either paid or forfeited. 

(2) The provisions of subclause (1) of this clause shall 
not affect the right of the employer to dismiss an 
employee without notice for serious misconduct in which 
case wages shall be paid up to the time of dismissal. 

11.—Part-Time Employees. 
(1) Notwithstanding anything contained in this award 

employees may be regularly employed to work less hours 
per week than are prescribed in Clause 6.—Hours. 

(2) A part-time employee employed under the 
provisions of this clause shall receive payment for sick 
leave, annual leave and long service leave on a pro rata 
basis in the proportion which their hours of work bear to 
the hours fixed by Clause 6.—Hours of this award. 

12.—Long Service Leave. 
The conditions governing the granting of long service 

leave to government wages employees generally shall 
apply to employees covered by this award. Provided that 
any day referred to in Clause 7.—Holidays of this award, 
on which the employee is relieved of the obligation to 
present him/herself for work shall be deemed to be 
"service" for the purpose of those conditions. 

13.—Payment of Wages. 
(1) Wages shall be paid by cheque, direct transfer or 

cash at the employer's discretion following consultation 
with the employees. 

(2) (a) Where the employer requires the employee to 
establish an account for the purpose of receiving his/her 
wages, the employer shall pay the costs associated with 
such account establishment or maintenance. 

(b) In respect of transfer fees associated with the 
transfer of funds from the employer's bank to any other 
bank or financial institution, such fees shall be paid by 
the employer. 

(3) In the case of payment by cheque the employer 
shall arrange encashment facilities at a branch of a bank 
in close proximity to the place of work. Where it is 
impractical for the employee to cash the cheque on pay 
day, reasonable access to the facility shall be allowed by 
the employer, during working time. 

(4) If, for reasons within the control of the employer, 
wages are not available at the nominated time and the 
employee is kept waiting for a period exceeding 30 
minutes, overtime rates shall apply, provided that in the 
case of an employee rostered for duty on that day, the 30 
minute period shall commence from the employee's 
finishing time. 

(5) No deduction shall be made from an employee's 
wages unless the employee has agreed to such deduction 
in writing, or the deduction is authorised by the award. 

(6) Each employee shall be provided with a pay advice 
slip on each day that wages are paid. The pay advice slip 
shall detail: 

(a) The rate of wage. 
(b) The hours worked, including overtime. 
(c) The gross wage. 
(d) The net wage. 
(e) Any allowances paid. 
(f) Any deductions made. 
(g) The composition of any annual leave, sick leave 

or long service leave payment. 
(h) The composition of any termination payment. 

(7) Wages shall be paid fortnightly, provided that by 
agreement between the employer and the Union, wages 
may be paid at other intervals. 

(8) Subject to subclause (9) hereof, upon termination 
of employment, the employer shall pay to the employee 
all moneys earned by or payable to the employee before 
the employee leaves the centre or the same shall be for- 
warded to the employee by post on the next working day 
following the termination. 
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(9) Where the employee terminates his/her employ- 
ment without notice as required in subclause (2) of 
Clause 10.—Contract of Service of this award, the 
employer shall forward as soon as reasonably possible all 
moneys earned by or payable to such employee to the 
employee by post. 

(10) If an employee fails to collect his/her wages on 
the appointed day, such wages shall thereafter be 
available for collection (at previously notified times) 
during office hours. 

14.—Wages. 
The minimum hourly rate of wage payable to 

employees covered by this award shall be: 
(1) Training Assistant: 

Column Column Column Column 
A B C D 

1st year of 
employment 7.03 7.47 7.71 7.95 
2nd year of 
employment 7.26 7.70 7.96 8.21 
3rd year of 
employment 7.48 7.93 8.24 8.55 
4th year of 
employment 8.38 8.83 

The rates set out above shall apply from the beginning 
of the first pay period commencing on or after the dates 
specified below. 
Column A: 1 January 1987 
Column B: 10 March 1987 
Column C: 1 August 1987 
Column D: 1 January 1988 

(2) An employee who has had previous experience 
relevant to employment covered by this award may have 
that experience taken into account in determining the 
"year of employment" at which an employee is 
appointed and paid. 

(3) A casual employee shall be paid 20 per cent in 
addition to the rates prescribed in this clause. 

15.—Rest Pauses and Meal Breaks. 
(1) All employees shall be allowed a tea break of 10 

minutes daily between the second and third hour from 
starting time each day. Such tea break shall be counted as 
time worked. 

(2) All employees shall be allowed a meal break of not 
less than 30 minutes nor more than one hour between the 
hours of 12 noon and 2.00 p.m. Such time shall not count 
as time worked. 

(3) A paid afternoon tea break shall be allowed to an 
employee who works longer than 6.25 hours in a day. 

16.—Bereavement Leave. 
(1) An employee shall, on the death of a spouse, de 

facto spouse, parent, brother, sister, child or stepchild, 
be entitled on notice to leave up to and including the day 
of the funeral of such relation and such leave shall be 
without deduction of pay for a period not exceeding the 
number of hours worked by the employee in two 
ordinary working days. Proof of such death shall be 
furnished by the employee to the satisfaction of his/her 
employer. 

(2) Provided that payment in respect of bereavement 
leave is to be made only where the employee otherwise 
would have been on duty and shall not be granted in any 
case where the employee concerned would have been off 
duty in accordance with his/her roster, or on long service 
leave, annual leave, sick leave, workers' compensation, 
leave without pay or on a public holiday. 

17.—Definitions. 
"Casual Employee" means an employee who is 

engaged to work for less than four weeks. 

18.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical - 
practitioner stating the presumed date of her confine- 
ment, be entitled to maternity leave provided that she has 
had not less than 12 months' continuous service with that 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' compulsory 
leave to be taken immediately before the 
presumed date of confinement and a period of 
six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give 
notice in writing to her employer stating the 
presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks arising 
out of the pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for the 
employee to continue at her present work, the employee 
shall, if the employer deems it practicable, be transferred 
to a safe job at the rate and on the conditions attaching to 
that job until commencement of maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. Such 
leave shall be treated as maternity leave for the purposes 
of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the preg- 
nancy of an employee terminates other than by 
the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
employee to resume work at the time 
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nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child then — 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work. 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave (to be known as 
special maternity leave) as a duly qualified 
medical practitioner certifies as necessary 
before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the position 
which she held immediately before proceeding 
on such leave or, in the case of an employee 
who was transferred to a safe job pursuant to 
subclause (3), to the position she held 
immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave of other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: Not- 
withstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service for 
any purpose of the award. 

(9) Termination of Employment. 
(a) An employee on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 

leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(3), to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 
available for which the employee is qualified 
and the duties of which she is capable of 
performing, she shall be entitled to a position as 
nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees. 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or trans- 
ferred in order to replace an employee 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

19.—Residential Camps. 
(1) Training Assistants who attend residential camps 

in the course of their employment shall be paid eight 
hours' pay at the ordinary rate of pay for each day while 
attending such camp in lieu of the payment the employee 
would have received for working his/her ordinary hours. 

(2) The provisions of this clause do not apply to a 
Training Assistant who expressly offers to attend a camp 
as a volunteer. Such volunteer shall be paid only the wage 
which would be paid had the camp not been attended. 

20.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee: 
(i) Who is required to give evidence before any 

industrial tribunal. 
(ii) Who as a union nominated representative of 

the employees is required to attend negotiations 
and/or conferences between the Union and 
employer. 

(iii) When prior agreement between the Union and 
employer has been reached for the employee to 
attend official union meetings preliminary to 
negotiations or industry hearings. 

(iv) Who as a union nominated representative of 
the employees is required to attend joint union/ 
management consultative committees or 
working parties. 
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(b) The granting of leave pursuant to paragraph (a) of 
this subclause shall only be approved: 

(i) Where an application for leave has been 
submitted by an employee a reasonable time in 
advance. 

(ii) For the minimum period necessary to enable 
the Union business to be conducted or evidence 
to be given. 

(iii) For those employees whose attendance is 
essential. 

(iv) When the operation of the organisation is not 
being unduly affected and the convenience of 
the employer impaired. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to union business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours. 

(3) (a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of paid 
leave for union business. 

(b) An employee shall not be entitled to paid leave to 
attend union business other than as prescribed by this 
clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties which 
provide for unpaid leave for employees to conduct union 
business. 

(4) The provisions of this clause shall not apply when 
an employee is absent from work without the approval of 
the employer. 

21.—General Conditions. 
(1) Protective safety clothing shall be provided and 

shall include suitable wet weather gear as required for 
employees to perform their duties. 

(2) Laundering, repair and replacement of such 
protective gear shall be the responsibility of the 
employer. 

22.—Liberty to Apply. 
Liberty is reserved to the Union in respect of the 

following: 
(1) Cleaning and use of association vehicles and 

associated issues. 
(2) Rates for employees left in charge. 

Dated at Perth this 12th day of March 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

A WARDS/AGREEMENTS — 
Variation of — 

BREWERY CRAFTSMEN. 
Agreement No. C368A of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 304 of 1987. 

Between the Swan Brewery Company Limited, 
Applicant, and Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and 
Others, Respondents. 

Order. 
HAVING heard Mr P.J. McGuire on behalf of the 
applicant and Mr R.J. Murphy on behalf of the 
respondents, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Brewery Craftsmen Agreement No. C368A 
of 1979 be varied in accordance with the following 
Schedule and that such variation shall have effect on 
and from the date hereof. 

Dated at Perth this 25th day of May 1987. 

B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Clause 8.—Sick Leave: Delete subclause 6 and insert in 
lieu: 

(6) Notwithstanding the foregoing provisions of this 
Clause a worker, or in the event of the worker's death his 
next-of-kin, shall be entitled to receive payments at the 
appropriate rate for any sick leave accumulated under 
the provisions of subclause (2) hereof, if he ceases to be 
employed by the Company. 

Provided that — 
(a) except in the event of the worker's death at 

least two years consecutive service have been 
completed. 

(b) in calculating a worker's entitlement for 
payment under the provisions of this subclause a 
maximum of eight days per annum accumulate and 
any part of the first eight days' leave taken in any 
one year shall be deducted from the amount of leave 
which may have accumulated under the provisions 
of subclause (2) hereof. 

(c) each worker has an option to take up eight 
days of unused sick leave paid on an annual basis, 
provided further that the remaining sick leave credit 
totals 160 hours. 

(d) for service prior to 1 September 1985 the 
calculation for payment under this subclause shall 
be a minimum of six days per annum. 

BREWERY ENGINE DRIVERS 
AND FIREMENS AGREEMENT 

No. C368B of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 303 of 1987. 

Between the Swan Brewery Company Limited, 
Applicant, and the Construction, Mining and 
Energy Workers' Union of Australia — Western 
Australian Branch, Respondent. 

Order. 
HAVING heard Mr P.J. McGuire on behalf of the 
applicant and Mr R.J. Murphy on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Brewery Engine Drivers and Firemens 
Agreement No. C368B of 1979 be varied in 
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accordance with the following Schedule and that 
such variation shaU have effect on and from the date 
hereof. 

Dated at Perth this 25th day of May 1987. 

B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Clause 10.—Sick Leave: Delete subclause 6 and insert in 
lieu: 

(6) Notwithstanding the foregoing provisions of this 
Clause a worker, or in the event of the worker's death his 
next-of-kin, shaU be entitled to receive payments at the 
appropriate rate for any sick leave accumulated under 
the provisions of subclause (2) hereof, if he ceases to be 
employed by the Company. 

Provided that — 
(a) except in the event of the worker's death at 

least two years consecutive service have been 
completed. 

(b) in calculating a worker's entitlement for 
payment under the provisions of this subclause a 
maximum of eight days per annum accumulate and 
any part of the first eight days' leave taken in any 
one year shall be deducted from the amount of leave 
which may have accumulated under the provisions 
of subclause (2) hereof. 

(c) each worker has an option to take up eight 
days of unused sick leave paid on an annual basis, 
provided further that the remaining sick leave credit 
totals 160 hours. 

(d) for service prior to 1 September 1985 the 
calculation for payment under this subclause shall 
be a minimum of six days per annum. 

BREWERY LABORATORY EMPLOYEES. 
Award No. 8A of 1983. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 302 of 1987. 

Between the Swan Brewery Company Limited, 
Applicant, and The Association of Draughting, 
Supervisory and Technical Employees Western 
Australian Branch, Respondent. 

Order. 
HAVING heard Mr P.J. McGuire on behalf of the 
applicant and Mr L. J. Irwin on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Brewery Laboratory Employees Award 
No. 8A of 1983 be varied in accordance with the 
following Schedule and that such variation shall 
have effect on and from the date hereof. 

Dated at Perth this 25th day of May 1987. 

B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Clause 11.—Sick Leave: Delete subclause 6 and insert in 
lieu: 

(6) Notwithstanding the foregoing provisions of this 
Clause a worker, or in the event of the worker's death his 
next-of-kin, shall be entitled to receive payments at the 
appropriate rate for any sick leave accumulated under 
the provisions of subclause (2) hereof, if he ceases to be 
employed by the Company. 

Provided that — 
(a) except in the event of the worker's death at 

least two years consecutive service have been 
completed. 

(b) in calculating a worker's entitlement for 
payment under the provisions of this subclause a 
maximum of eight days per annum accumulate and 
any part of the first eight days' leave taken in any 
one year shall be deducted from the amount of leave 
which may have accumulated under the provisions 
of subclause (2) hereof. 

(c) each worker has an option to take up eight 
days of unused sick leave paid on an annual basis, 
provided further that the remaining sick leave credit 
totals 160 hours. 

(d) for service prior to 1 September 1985 the 
calculation for payment under this subclause shall 
be a minimum of six days per annum. 

BREWING INDUSTRY AND 
MALTING INDUSTRY. 
Award No. A33 of 1982. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 491 of 1987. 

Between the Swan Brewery Company Limited, 
Applicant, and The Breweries and Bottleyards 
Employees' Industrial Union of Workers of 
Western Australia, Respondent. 

Order. 
HAVING heard Mr P.J. McGuire on behalf of the 
applicant and Mr R.J. Murphy on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Brewing Industry and Malting Industry 
Award No. A33 of 1982 be varied in accordance 
with the following Schedule and that such variation 
shall have effect on and from the date hereof. 

Dated at Perth this 25th day of May 1987. 

B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Clause 1.7—Sick Leave: Delete subclause 6 and insert in 
lieu: 

(6) Notwithstanding the foregoing provisions of this 
Clause a worker, or in the event of the worker's death his 
next-of-kin, shall be entitled to receive payments at the 
appropriate rate for any sick leave accumulated under 
the provisions of subclause (2) hereof, if he ceases to be 
employed by the Company. 
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Provided that — 
(a) except in the event of the worker's death at 

least two years consecutive service have been 
completed. 

(b) in calculating a worker's entitlement for 
payment under the provisions of this subclause a 
maximum of eight days per annum accumulate and 
any part of the first eight days' leave taken in any 
one year shall be deducted from the amount of leave 
which may have accumulated under the provisions 
of subclause (2) hereof. 

(c) each worker has an option to take up eight 
days of unused sick leave paid on an annual basis, 
provided further that the remaining sick leave credit 
totals 160 hours. 

(d) for service prior to 1 September 1985 the 
calculation for payment under this subclause shall 
be a minimum of six days per annum. 

BUILDING TRADES (Construction). 
Award No. 14 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 3 of 1987. 

Between John Holland Construction Pty Ltd, Applicant 
and Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Respondent. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 17th day of February 1987. 

Mr T. Dobson on behalf of the applicant. 
Mr S.M. Billing on behalf of the respondent. 
Mr B.P. McCarthy as Intervenor for the Confedera- 

tion of Western Australian Industry (Inc) and Mr M.G. 
McLean and with him Mr A. Bajada intervening on 
behalf of the Master Builders' Association of Western 
Australia (Union of Employers), Perth. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: This is an applica- 
tion which seeks the ratification by the Commission of a 
site allowance agreed between the parties at $1.70 per 
hour at the site known as the Forrest Place re- 
development. 

The Commission undertook an inspection of the site 
during which the disabilities which had been experienced 
were described and the current disabilities observed. 

It is not contested by the intervenors that this site fits 
the pattern for the awarding of a site allowance nor that 
an appropriate site allowance should be approved to 
compensate for the disabilities experienced above those 
provided by the award provisions. 

Those disabilities are working in water and mud up to 
the knees, working next to a building being demolished, 
dust, exposed site, heat in the site area known as "the 
hole", proximity of traffic and working under a building 
being constructed. It follows from the above that the site 
is unusual as is the construction being undertaken of 
raised walkways around existing buildings and buildings 
yet to be constructed. 

In the result the Commission is satisfied that the agree- 
ment of the parties is such that it should be ratified. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 3 of 1987. 

Between John Holland Construction Pty Ltd, Applicant 
and Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Respondent. 

Order. 
HAVING heard Mr T. Dobson on behalf of the appli- 
cant and Mr S.M. Billing on behalf of the respondent, 
Mr B.P. McCarthy as Intervenor for the Confederation 
of Western Australian Industry (Inc) and Mr M.G. 
McLean and with him Mr A. Bajada intervening on 
behalf of the Master Builders' Association of Western 
Australia (Union of Employers), Perth, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, Award 
No. 14 of 1978 as amended, employees who are 
employed by the Respondent on the Forrest Place 
re-development site, Perth shaU be paid a site 
allowance of $ 1.70 per hour for each hour worked in 
lieu of payments for confined space, dirty work, 
fumes, wet under foot and the handling of 
secondhand timber. 

This order shall take effect as from commence- 
ment of work on the project and shall terminate on 
completion of the project. 

Dated at Perth this 17th day of February 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

CHILD CARE (Subsidised Centres). 
Award No. A26 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — Award Variation. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Catherine McAuley Day Care Centre and Others. 
(No. 494 of 1986.) 

CHILD CARE (SUBSIDISED CENTRES) 
AWARD NO. A26 OF 1985. 

Administrators/Directors Health and 
Welfare Services 

COMMISSIONER NEGUS. 
Perth 7th day of May 1987 

Award — variation — inconsistency claimed — agreed 
on merit — violates Principles (Wage Fixation) — 
Dismissed — variation to correct minor Award 
defects — granted — Award varied accordingly. 

Reasons for Decision. 
THE COMMISSIONER: This application seeks amend- 
ments to the Child Care (Subsidised Centres) Award No. 
26 of 1985. The amendments sought are in Clause 11.— 
Wages and in general terms seek to tidy up minor defects 
which have become apparent since the award first issued. 
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In particular the means of deciding whether an 
Administrator/Director is in fact two year, three year or 
four year trained has not been clarified. 

In the award, as it issued, the following subparagraph 
appears:— 

Clause 11.—Wages. 
(1) Administrators/Directors 

(a) ... 
(b) ... 
(c) ... 
(d) An Administrator/Director who is not 

substantially responsible for the financial 
management and administration of the 
centre shall not progress beyond the 3rd 
year of experience rate, except by agree- 
ment between the Union and the 
employer. Provided that where there is 
dispute regarding this provision it shall be 
determined by the Industrial Relations 
Commission. 

The parties are agreed on the question of merit as to 
the desirability of replacing that subparagraph with an 
amended version which would distinguish between the 
Administrator/Directors of centres licensed for more 
than and less than 30 children. This would mirror the 
distinction which already exists in subparagraphs (b) and 
(c) of the same clause. 

Despite the agreement as to the merit of the matter, 
Mrs Bentley argued that the Commission is precluded by 
the wage fixing principles, re-expressed by the 
Commission in Court Session as recently as a week ago, 
from ordering the variation which is requested. It would 
amount, she asserted, to a pay increase and she referred 
to each of the principles in turn to demonstrate the 
prohibitions laid down against such an increase. She 
quoted also the strongly worded statements used by the 
Chief Commissioner to remind Commissioners sitting 
alone of the deference due to the decisions arrived at in 
Court Session. 

Ms Digwood quoted from a Commission in Court 
Session decision of June 1986 in matters 34 and 35 of 
1983 and 1056 of 1982 (66 WAIG p. 1600) in her attempt 
to persuade the Commission to act in accordance with 
section 26 of the Industrial Relations Act and to view the 
Principles as a matter for consideration rather than a 
total impediment to a proper action. 

On this occasion the weight of the argument lies with 
Mrs Bentley. It is all very well for a Commission in Court 
Session to allow itself some discretion but it is 
abundantly clear that the Commission as presently 
constituted is required to exercise much more caution. 

I am satisfied that in a practical sense no injustice will 
be occasioned to any worker by my refusal to make the 
amendment sought. The existing subparagraph clearly 
allows for the case of an aggrieved individual employee 
to be brought before the Commission for determination. 

Ms K. Digwood appeared on behalf of the Applicant. 
Mrs P.E. Bentley appeared on behalf of the 

Respondents. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 494 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Catherine McAuley 
Day Care Centre and Others, Respondents. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Child Care (Subsidised Centres) Award 
No. 26 of 1985 as varied be further varied in 
accordance with the following Schedule and that 
such variation shall have effect as and from the 
beginning of the first pay period commencing on or 
after the 1st day of May 1987. 

Dated at Perth this 7th day of May 1987. 

(Sgd.) J.A. NEGUS, 
[U.S.] Commissioner. 

Schedule. 
Clause 11.—Wages: 

A. Delete subclause (1) of this clause and insert the 
following in lieu thereof: 

(1) Administrators/Directors 
(a) The minimum salary of Administrators/ 

Directors shall be: 
$ Per Annum 

2-Year 3-Year 4-Year 
Trained 

$ 
Trained 

S 
Trained 

$ 
1st year of experience 19 043 21 222 23 946 
2nd year of experience 20 133 22 312 25 035 
3rd year of experience 21 222 23 947 27 214 
4th year of experience 22 312 25 035 28 304 
5th year of experience 23 401 26 125 29 393 
6th year of experience 24 491 27 214 30 483 
7th year of experience 25 580 28 304 31 572 

Provided that: 
(b) An Administrator/Director of a centre 

licensed to care for not more than 30 
children at any one time shall be paid no 
less than the rate prescribed for the 1st year 
of experience and shall upon each 
anniversary of his or her employment 
proceed by one grade until the employee 
attains the salary prescribed for the fifth 
year of experience. 

(c) An Administrator/Director of a centre 
licensed to care for more than 30 children 
at any one time shall be paid no less than 
the rate prescribed for the third year of 
experience Administrator/Director, and 
shall progress through the salary scale by 
annual increment. 

(d) An Administrator/Director who is not 
substantially responsible for the financial 
management and adminstration of the 
centre shall not progress beyond the third 
year of experience rate, except by agree- 
ment between the Union and the 
employer. Provided that where there is 
dispute regarding this provision it shall be 
determined by the Industrial Relations 
Commission. 

(e) The salary structure of an Administrator/ 
Director who was employed at the time 
that this award came into operation shall 
remain, provided that the salary structure 
prescribed by this subclause may be imple- 
mented following negotiation between the 
Union and the employer. 

(f) An untrained Administrator/Director 
shall be paid the salary of a two year 
trained person, provided that such a 
person shall not progress beyond the rate 
for the fifth year of experience. 

(g) "Two year, three year and four year 
trained" refers to a tertiary or post 
secondary qualification which is relevant 
to the position of Administrator/Director. 
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Where there is a dispute as to whether a 
qualification is relevant to the position of 
Administrator/Director it shall be deter- 
mined by the Industrial Relations 
Commission. 

B. Delete paragraph (b) of subclause (6) of this clause 
and insert the following in lieu thereof: 

(b) Junior Aides: Junior Aides shall be paid the 
following percentage of the rate prescribed for a 
Child Care Aide in her first year of employment: 

At or under 16 years of age 50% 
At 17 years of age 60% 
At 18 years of age 75% 
At 19 years of age 85 % 
At 20 years of age 95% 
Thereafter, the adult rate 

(b) Subject to the prior arrangement 
intended to occur under paragraph (a), 
the Respondent shall release shop 
stewards to attend a scheduled monthly 
meeting; 

(c) Work release shall be pre-arranged and 
shall be limited to a maximum of two 
hours. 

(iii) Paid meetings of union membership during 
normal hours of work which are pre-agreed by 
the convenor and the senior representative of 
management on site shall be subject to arrange- 
ments agreed for each particular meeting. 
Meetings shall be held as and when required but 
with no greater frequency than once per month 
and shall be limited to a maximum of two 
hours. 

CLIFFS ROBE RIVER IRON ASSOCIATES 
IRON ORE PRODUCTION AND PROCESSING. 

Agreement No. 10 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 247 of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, Applicants 
and Robe River Iron Associates, Respondent. 

Order. 
HAVING heard Mr D.M. Stone (of Counsel) on behalf 
of the Applicants and Mr H.J. Dixon (of Counsel) and 
with him Mr D.G. Moss on behalf of the Respondent, I 
the undersigned member of the Western Australian 
Industrial Relations Commission, pursuant to the 
powers conferred on me by the Industrial Relations Act 
1979 do hereby order — 

That Agreement No. 10 of 1979 be varied in 
accordance with the following schedule. 

Dated at Perth this 1st day of May 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the 

number and title 18.—Payment of Wages, insert the new 
number and title:— 

18A.—Paid Union Meetings. 
2. Immediately following Clause 18.—Payment of 

Wages insert a new clause as follows:— 
18A.—Paid Union Meetings. 

(i) Notwithstanding the provisions o f Clause 18 (6) 
or any other provisions of this Agreement to 
the contrary, workers who are rostered on duty 
shall be released from duty by the employer to 
attend union meetings (that is shop stewards' 
meetings and meetings of union membership) 
on the terms hereinafter set out, and such 
workers shall be paid during such release at the 
rate at which they would have been paid had 
they remained on duty; 

(ii) Shop stewards meetings: 
(a) Where practicable, prior to a shop 

stewards' meeting taking place, the 
convenor shall meet with the senior 
representative of the management on 
site at the time in an endeavour to reach 
accord as to the arrangements to then 
apply to facilitate that meeting taking 
place; 

CLIFFS ROBE RIVER IRON ASSOCIATES 
IRON ORE PRODUCTION AND PROCESSING. 

Agreement No. 10 of 1979. 

WESTERN AUSTRALIAN INDUSTRIAL 
RELATIONS COMMISSION. 

INDUSTRIAL RELATIONS ACT 1979. 
Industrial Relations Act 1979. 

Application pursuant to section 43(2). 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others 

and 
Robe River Iron Associates. 

(No. 247 of 1987). 

INDUSTRIAL AGREEMENT No. 10 of 1979. 

All occupations involved in 
Mining (Iron Ore production and processing). 

Mining Industry applicable to above agreement. 

Commissioner Salmon. 

Perth 16th April 1987. 

Agreement variation — paid union meetings — claim 
granted. 

THE COMMISSIONER: This is an application to vary 
Industrial Agreement No. 10 of 1979 by the insertion of 
provisions that will allow paid union meetings during 
working hours. But an application to vary an Industrial 
Agreement is conditioned by section 43(2) of the 
Industrial Relations Act 1979 which, amongst other 
things, requires that the proposed variation is not 
contrary to any provision of the Act or any general order 
made pursuant to section 51 of the Act or any principle 
formulated in the making of such an order. 

I have no reason to believe that the conditions claimed 
are contrary to the Act so the first question to be 
considered is whether they are contrary to the wage fixing 
principles. Of course the parties are divided on this 
question; the Respondent, being of the opinion that the 
claim amounts to new conditions that will impose 
considerable costs for itself and for industry generally 
because of a likely flow-on, says that the principles are 
raised and that the section 51 parties should also be 
represented in these proceedings. 

In my finding on the preliminary point raised by the 
Respondent (see page 51 of the transcript) I decided that 
I should embark upon an inquiry into the matter before 
me and decide whether the wage fixing principles were 
likely to be departed from if the claim was allowed. 
Having now heard the oral evidence and considered the 
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submissions of counsel, along with the documentary 
evidence, I am satisfied that the wage fixing principles are 
not really an issue in this case and I am not moved to 
exercise my discretion to refer the matter on to the 
Commission in Court Session pursuant to section 27(l)(t) 
of the Act. I have concluded that the tests specified in the 
de facto wage fixing principle (63 WAIG 2209 66 and 66 
WAIG 1140) arise as the principal issues for my 
consideration; otherwise the principles are not an issue. I 
will go directly to an explanation of my reasoning in this 
respect. 

What is in contention is the restoration of an 
agreement concerning important conditions of 
employment developed over a number of years and then 
terminated by the Respondent. Notwithstanding that as 
a general proposition, one quite apart from the 
provisions of section 41(7) of the Act, a party to an 
agreement may retire therefrom, where, by reason of the 
conduct of its parties, the particular context surrounding 
its development and the period of its operation, the 
agreement raises valid expectations that it will continue 
in force and that it is open to future development with 
respect to the benefits it confers, the party whose action 
brings the agreement to its end should carry the burden 
of showing that the action is fair and reasonable in all of 
the circumstances, if the action is challenged. If that 
burden is not discharged there is ground for the 
Commission's order restoring the conditions of the 
agreement after an application has been made for that 
purpose. Thus the terms of any unregistered Industrial 
Agreement may eventually become the terms of an order 
of the Commission enforceable under the Act. The point 
I make in all of this is that the weight of the burden 
referred to is added to considerably by reason of the 
retiring party's knowledge of the general policy of the 
Commission on wage restraint: A policy which for its 
efficacy and lasting success depends upon even- 
handedness and a cautious approach by the Commission 
to strenuously contested issues involving important 
conditions of employment. It follows, in my opinion, as 
a matter of common sense as well as industrial fairness, 
that the obvious standard of test for the Commission to 
apply in connection with an application made in the 
circumstances I have described is the test contained in the 
de facto wage fixing principle. That is to say, a condition 
of employment, can be worsened or cancelled only if 
either measure is shown to be necessary and, on balance, 
to the advantage of the employees immediately 
concerned. 

Of course an order made for the purpose of restoring a 
condition of employment imposes no extra costs. 
Furthermore, it will be made according to the particular 
facts of the case and when these facts are such that it goes 
without saying that no flow-on is remotely likely, the 
wage fixing principles are not raised as a consideration 
when the order is being made. 

All of the foregoing reasoning is entirely appropriate 
for application in deciding the present case. If the burden 
of the case is not discharged by the Respondent and if on 
the facts I form the opinion that the circumstances 
referred to in section 43(2)(a) of the Act have occurred, 
Agreement No. 10 of 1979 should be varied along the 
lines specified in the schedule accompanying the 
application. 

Paid union meetings during working hours (the 
practice) was the subject of an order by the Commission 
in Court Session in No. 758 of 1986 (67 WAIG 2) and 
also appeal proceedings before the Industrial Appeals 
Court of Western Australia in No. 8 of 1986 (not yet 
reported). I should say that I have read the reasons for 
decision of each member of the Commission in Court 
Session, paying particular regard to their accounts of the 
general state of affairs at the Respondent's operations 
when the trouble necessitating the inquiry arose. As a 
member of the Commission whose principal assignment 
for two years just prior to the trouble arising was the bulk 
of the Iron Ore Mining and Processing Industry in the 
Pilbara, also as a member of the Commission in Court 
54421—5 

Session which approved extensive amendments to 
Agreement No. 10 of 1979 during 1985 and having had 
contact, through relatively minor contact with the 
Respondent's predecessor in section 44 conference 
proceedings, I believe that I have a fairly extensive 
knowledge of the industrial relations peculiarities of the 
industry overall and that I am well qualified to use the 
material provided in the reasons of the members of the 
Commission in Court Session as an aid to understanding 
the oral testimony and the documentary evidence put 
before me in this case. 

The practice seems to have been introduced in 1978.1 
have documentary evidence in the form of agreements 
between Cliffs Robe River Associates and the 
Amalgamated Metal Workers and Shipwrights Union 
(AMWSU). These agreements were made in 1982 and 
1984 and their preambles refer to matters raised by the 
union on 7 June 1979 and answered by the Company on 
13 June 1979. The order of the Commission in Court 
Session was made on the evidence heard by the 
Commission and it must be taken as the best available 
expression of the agreements across the operation. I also 
have the benefit of testimony on the introduction and 
development of the practice from Mr Hollett, who was 
the AMWSU organiser in the Pilbara between 1969 and 
1984; and the testimony of Mr Clark, who is currently 
AMWSU organiser in the area and who between 1980 
and 1984 held positions of shop steward, deputy 
convenor and convenor while employed by Cliffs. 
Having considered all of this evidence I am satisfied that 
a mutually beneficial practice arose from initiatives 
taken by Cliffs, that it was gradually developed and that 
it had about it in an air of permanency giving rise to a 
valid expectation in all of the unions concerned, that it 
would remain in force as long as other major conditions 
of employment prescribed in Agreement No. 10 of 1979. 

The notion of an agreement permanently running 
parallel with the registered agreement was attacked by 
the Respondent. It argued that the obvious thing for the 
unions to have done, if they believed the practice to be a 
permanent one, was to have it written into the registered 
agreement in 1979 or any time thereafter when the 
registered agreement was being reviewed. I am not 
convinced by this line of argument. I think it is important 
that the agreements made between Cliffs and the 
AMWSU in 1982 and 1984 were committed to writing. It 
seems to me that on both occasions the agreement was 
being taken as far towards formality, short of 
registration, as some other point of agreement would 
allow and I do not think it is likely that this other point of 
agreement would be that the practice provided for was 
not to be considered permanent. Mr Hollett testified on 
the point, explaining that Cliffs desired as much secrecy 
as possible through fear of being criticized by industry 
generally for being a pace-setter. Although an attempt 
was made to discredit Mr HoEett on this score, in my 
opinion it failed and I accept his testimony as being the 
best available explanation of the reasons for the unions 
making no attempt to have the practice prescribed in the 
Registered Agreement. 

My attention was also drawn to provisions allowing 
paid union meetings in the Industrial Relations (Mt 
Newman Mining Company Pty Ltd) Agreement 1985 
and the Iron Ore Production and Processing (Hamersley 
Iron Pty Ltd) Award 1985. These provisions are newly 
inserted, but the union parties to the two documents are 
the union parties to Agreement No. 10 of 1979. 

It would be fanciful to think that these unions 
considered their agreement with CUffs non permanent 
while they were taking the trouble to consolidate the 
practice in the other two mining companies operations. 
The reahstic view, I think, was that the unions had an 
agreement with Cliffs built on trust. 

Moving on to the wage fixing principles, I observe first 
of all that the Respondent is a large employer of labour in 
an industry that has a notoriously volatile industrial 
relations record. The Respondent is also well informed 
on industrial relations issues and developments, 
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especially in connection with the iron ore production and 
processing industry. It is most likely that it would have 
known of the provisions in the Industrial Relations (Mt 
Newman Mining Company Pty Ltd) Agreement and the 
Iron Ore Production and Processing (Hamersley Iron 
Pty Ltd) Award and it must have known that by 
terminating the agreement on the practice the unions 
would counter with a claim that the practice be restored; 
It follows, first of all, that a restoring order would 
impose no extra costs, but merely require that established 
cost levels be reinstituted. Secondly, it is extremely 
difficult, if not impossible, for the Company to 
successfully argue that flow-on claims would follow an 
order made in the union's favour. There is simply no 
basis for a flow-on claim to be made. The unions have 
given their undertaking to the Commission in Court 
Session that they will not make such claims. But if they 
were inclined to disregard their undertakings, surely they 
would have done so by now, given the prescribed 
arrangements applying at Mt Newman and Hamersley 
Iron. The truth is the inclusion of the practice in the 
Agreement No. 10 of 1979 would add nothing in any real 
sense to the total industry arrangement in operation over 
1985 and the earlier part of 1986 and the unions would be 
in no better position to claim than they had been during 
this period. In these circumstances I think it is obvious 
that by granting the claim I would not be acting contrary 
to the wage fixing principles. . 

Having decided the foregoing issues of fundamental 
importance in the Applicant's favour and nodng that the 
Respondent has called no evidence, I find that the 
Respondent has failed to satisfy the tests I have already 
outlined. It remains for me to consider the requirements 
of section 43(2)(a). Undoubtedly the circumstances that 
occurred in 1986 could not reasonably have been 
foreseen by the parties when the agreement was made; 
nor do I think that the inclusion of clause 18(6) in the 
Agreement in 1982 could reasonably have been foreseen. 
However, I must form my opinion as to whether these 
circumstances render the provisions of the agreement, or 
any of them, no longer just. The inclusion of clause 18(6) 
in Agreement 10 of 1979 was, technically speaking, an 
abrogation of the agreement on the practice. At least, it 
was open to argument from that point onwards that No. 
10 of 1979 being the registered agreement, by reason of 
clause 18(6) it was intended that any agreement 
inconsistent with this clause was ousted. At- the time, 
however, that was not a real issue, nor was it likely to 
become one with Cliffs as the respondent company. As I 
have already observed, the agreement on the practice was 
built on trust between Cliffs and the unions. Any 
inconsistencies between the two agreements were simply 
overlooked, if indeed they were ever considered, and 
fairness (justness) between the parties was preserved. In 
the present context this kind of arrangement is not 
possible. The state of the relationship between the 
respondent and the unions is one in which the respondent 
takes formality and legality to a level previously 
unknown. That much is clear to me from the reasons for 
decision of the members of the Commission in Court 
Session in No. 758 of 1986 (Supra), Mr Clarke's 
testimony and my own impressions from the conduct of 
this case. I think it is probably the case that Agreement 
No. 10 of 1979 will always be, from the respondent's 
viewpoint, a source of legal authority, as much as it is 
anything else, available to facilitate the abandonment of 
practices and agreements considered unnecessary and 
unreasonable by the respondent, irrespective of how 
those practices and agreements arose. Clause 18(6) has 
importance to the respondent in this respect and I will 
explain the connection as I move to my conclusion. 

The question for me is, do the circumstances I have 
described render the provisions of the agreement unjust. 
Of course I approach the question in the light of the 
mandate in section 26 of the Act. Accordingly, I must 
conscientiously minimise any technicality that attaches 
to my task; and I think the first thing I should do in this 
respect is read the words "no longer just" appearing in 
section 43(2)(a)(ii) as "no longer industrially fair". I 

think the terms "just" and 'industrially fair" are 
synonymous in the context of the Act, however, the 
latter expression is the most appropriate for use on this 
occasion. Furthermore, my description of the 
circumstances that have arisen since Agreement No. 10 
of 1979 was made shows very clearly that it can be judged 
industrially fair, or unfair, according to whether it does, 
or does not, operate in parallel with the unregistered 
agreement that has been judged fair. Put differently, it 
would negate the concepts of equity and substantial 
merit if I were to attempt an answer to the question by 
reading No. 10 of 1979 independently of the unregistered 
agreement and other relevant considerations in this case. 

Perhaps the most relevant other consideration, apart 
from the unregistered agreement, in this case is the 
industrial relations attitude of Cliff's successor, the 
respondent in these proceedings. The reason why section 
43(2) of the Act has a major part in this case is because of 
Clause 18(6) in Agreement No. 10 of 1979. If that clause 
was modified an order of the Commission restoring the 
practice in the unregistered agreement in parallel with 
Agreement No. 10 of 1979 would have, at least, an equal 
chance of success because of the order already made by 
the Commission in Court Session in No. 758 of 1986 
(Supra). However, I must say that there is no likelihood 
of the respondent ever agreeing to a modification of 
Clause 18(6). Therefore, this clause remains a barrier 
against all possible moves to restore the practice that the 
respondent has not shown as unjustified. In my opinion 
Clause 18(6) is industrially unfair. 

I believe that all of the requirements of section 43(2) of 
the Act have been satisfactorily dealt with and it is my 
decision that an order should issue to vary Agreement 
No. 10 of 1979 substantially in the terms proposed by the 
Applicants. 

The order will now issue in the form of minutes and I 
ask counsel to inform me if they wish to speak to them. If 
this is their wish, arrangements will be made for this 
purpose as early as possible, if not I will issue the order 
with today's date. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 247 of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, Applicants 
and Robe River Iron Associates, Respondent. 

Order. 
HAVING heard Mr D.M. Stone (of counsel) on behalf 
of the Applicants and Mr H.J. Dixon (of counsel) and 
with him Mr D.G. Moss on behalf of the Respondent, I 
the undersigned member of the Western Australian 
Relations Commission, pursuant to the powers 
conferred on me by the Industrial Relations Act 1979 do 
hereby order — 

That Agreement No. 10 of 1979 be varied in 
accordance with the following schedule. 

Dated at Perth this 1st day of May 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the 

number and title 18.—Payment of Wages, insert the new 
number and title:— 

18.(A)—Paid Union Meetings. 
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2. Immediately following Clause 18.—Payment of 
Wages insert a new clause as follows:— 

18.(A)—Paid Union Meetings. 
18.(A) (i) Notwithstanding the provisions of 

Clause 18(6) or any other provisions 
of this Agreement to the contrary, 
workers who are rostered on duty 
shall be released from duty by the 
employer to attend union meetings 
(that is shop stewards' meetings and 
meetings of the union membership) 
on the terms hereinafter set out, and 
such workers shall be paid during 
such release at the rate at which they 
would have been paid had they 
remained on duty; 

(ii) Shop Stewards Meetings: 
(a) Where practicable, prior to a 

shop stewards' meeting taking 
place, the convenor shaU meet 
with the senior representative 
of the management on site at 
the time in an endeavour to 
reach accord as to the arrange- 
ments to then apply to 
facilitate that meeting taking 
place; 

(b) Subject to the prior arrange- 
ment intended to occur under 
paragraph (a), the Respondent 
shall release shop stewards to 
attend a scheduled monthly 
meeting; 

(c) Work release shall be pre- 
arranged and shall be limited 
to a maximum of two hours. 

(iii) Paid meetings of union membership 
during normal hours of work which 
are pre-agreed by the convenor and 
the senior representative of manage- 
ment on site shall be subject to 
arrangements agreed for such 
particular meeting. Meetings shall be 
held as and when required but with no 
greater frequency than once per 
month and shall be limited to a 
maximum of two hours. 

ENGINE DRIVERS 
(Building and Steel Construction). 

Award No. 20 of 1973. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 210 of 1987. 

Between Federated Engine Drivers' and Firemen's Union 
of Western Australia, Applicant and Master 
Builders' Association of Western Australia (Union 
of Employers) Perth and Others, Respondents. 

Order. 
HAVING heard Mr S.R. Pike on behalf of the applicant 
and Mr S.J. Smith on behalf of the respondents and Mr 
B.P. McCarthy intervening on behalf of the Confedera- 
tion of Western Australian Industry (Inc), and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973 be varied in 
accordance with the following Schedule and that 

such variations as contained in Clauses 11, 22, 23 
and 24 shall have effect from the beginning of the 
first pay period commencing on or after the 28th day 
of October 1986. The operative dates for the 
variations contained in the Third Schedule 2.2: 
North West Shelf Development Project (Western 
Australia) are contained in the schedule. 

Dated at Perth this 11th day of May 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 11. —Meal Allowance: Delete this clause and 

insert in lieu:— 

11.—Meal Allowance. 
(1) Where an employee, without being notified on 

the previous day or earlier, has to continue working 
after the usual knock-off time for more than two 
hours, he shall be provided with any meal required 
or shall be paid $5.00 in lieu thereof, and if owing to 
the overtime worked, a second or subsequent meal is 
required he shall be supplied with each meal or be 
paid $3.10 for each meal so required. Provided that 
this subclause shall not apply to an employee 
residing in the same locality as his place of employ- 
ment who can reasonably return home for a meal. 

(2) Provided that where the majority of 
employees on a particular site are entitled to a meal 
allowance as prescribed by the relevant State or 
Federal Award after working past the usual knock- 
off time for 1 Vi hours then that condition shall 
apply in lieu of the two hour qualifying period con- 
tained in subclause (1). 

(3) Provided that the above subclauses shall not 
apply to an employee who is provided with reason- 
able board and lodging or who is receiving a distant 
job allowance in lieu thereof as provided for in 
Clause 23 (1) (a). 

2. Clause 22.—Allowance for Travelling and Employ- 
ment in Construction Work: Delete this clause and insert 
in lieu: 

22.—Allowance for Travelling and Employment 
in Construction Work. 

(1) All employees required on any day to report 
directly to the job shall be paid the following 
allowance to compensate for travel patterns and 
costs peculiar to the industry, which include 
mobility requirements of employees and the nature 
of employment in the work covered by this award — 

(a) On places of work within a radius of 50 
kilometres from the General Post Office, 
Perth $7.60 per day. 

(b) For each additional kilometre up to a 
radius of 60 kilometres from the General 
Post Office, Perth 40 cents per kilometre. 

(c) Subject to the provisions of paragraph (d) 
of this subclause, work performed at a 
place beyond a 60 kilometre radius from 
the General Post Office, Perth, shall be 
deemed to be distant work unless the 
employer and the employees, with the 
consent of the union, agree in any 
particular case that the travelling allow- 
ances for such work shall be paid under 
this clause in which case an additional 
allowance of 40 cents per kilometre shall 
be paid for each kilometre in excess of the 
60 kilometres. 

(d) In respect of work carried out from an 
employer's depot situated more than 60 
kilometres from the General Post Office, 
Perth the main Post Office in the town in 
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which such depot is situated shall be the 
centre for the purpose of calculating the 
allowance to be paid. 

(e) Where transport to and from the job is 
provided by the employer from and to his 
depot or such other place more convenient 
to the employee and is mutually agreed 
upon between the employer and the 
employee, half the rates prescribed above 
shall be paid. 

(2) For travelling during working hours from and 
to the employer's place of business or from one job 
to another, an employee shall be paid by the 
employer at ordinary rates. The employer shall pay 
all fares and reasonable expenses in connection with 
such travelling. Provided that if an employer 
requests the employee to use his own vehicle the 
employer shall pay a car allowance of not less than 
40 cents per kilometre for each kilometre the 
employee travels in response to such request. 

(3) Where employees are required to travel to and 
from work in the employer's vehicle, the employer 
shall provide the vehicle suitable seating, 
accommodation, together with a fly or other cover 
to protect employees from the weather. 

Explosives or goods or materials entailing risk to 
employees shall not be carried on vehicles while such 
vehicles are being used for the conveyance of 
employees to and from the place of work. 

3. Clause 23.—Distant Work: Delete this clause and 
insert in lieu:— 

23.—Distant Work. 
(1) Where an employee is engaged or selected or 

advised by an employer to proceed to work at such a 
distance that he cannot return to his home each 
night and the employee does so, the employer 
shall — 

(a) provide the employee with reasonable 
board and lodging; or 

(b) pay an allowance of $181.80 per week of 
seven days but such allowance shall not be 
wages. In the case of broken parts of the 
week occurring at the beginning or the end 
of the employment on a distant job, the 
allowance shall be $26.(X) per day. 

Provided that the foregoing allowances shall be 
increased if the employee satisfies the employer that 
he reasonably incurred a greater outlay than that 
prescribed. In the event of disagreement the matter 
may be referred to a Board of Reference for 
determination. 

(2) The provisions of subclause (1) of this clause 
do not apply with respect to any period during 
which the employee is absent from work without 
reasonable excuse and in such a case, where the 
board and loading is supplied by the employer, he 
may deduct from moneys owing or which may 
become owing to the employee an amount 
equivalent to the value of that board and lodging for 
the period of the absence. 

(3) Subject to the provisions of subclause (5) of 
this clause: 

(a) The employer shall pay all reasonable 
expenses including fares, transport of 
tools, meals and, if necessary, suitable 
overnight accommodation incurred by an 
employee or person engaged who is 
directed by his employer to proceed to the 
locality of the site and who complies with 
such direction. 

(b) The employee shall be paid at ordinary 
rate of payment for the time up to a 
maximum of eight hours in any one day 
incurred in travelling pursuant to the 
employer's direction. 

(4) (a) An employee who works as required 
during the ordinary hours of work on the working 
day before and the working day after a week-end 
and who notifies the employer or his representative, 
not later than Tuesday of each week, of his intention 
to return to his usual place of residence at the week- 
end and who returns to his usual place of residence 
for the week-end, shall be paid an allowance of 
$15.30 for each such occasion. 

(b) Paragraph (a) of this subclause shall not apply 
to an employee who is receiving the payment 
prescribed in subclause (1) of this clause in lieu of 
board and lodging being provided by the employer. 

(c) When an employee returns to his usual place 
of residence for a week-end or part of a week-end 
and does not absent himself from the job for any of 
the ordinary working hours, no reduction of the 
allowance prescribed in paragraph (b) of subclause 
(1) of this clause shall be made. 

(5) Where an employee who, after one month of 
employment with an employer, leaves his employ- 
ment, or whose employment, is terminated by his 
employer "except for incompetency, within one 
working week of his commencing work on the job or 
for misconduct" and in either instance subject to 
the provisions of Clause 6.—Contract of Service of 
this award returns to the place from whence he first 
proceeded to the locality, or to a place less distant 
than or equidistant to the place where he first pro- 
ceeded, the employer shall pay all expenses — 
including fares, transport of tools, meals and, if 
necessary, suitable overnight accommodation — 
incurred by the employee in so returning. Provided 
that the employer shall in no case be liable to pay a 
greater amount under this subclause than he would 
have paid if the employee had returned to the 
locality from which he first proceeded to the job. 

(6) On work north of the 26th parallel of South 
Latitude the following provisions apply:— 

(a) The employer may deduct the amount of 
the forward fare from the employee's first 
or later wages but the amount so deducted 
shall be refunded to the employee if he 
continues to work for three months, or, if 
the work ceases sooner, for so long as the 
work continues. 

(b) If the employee continues to work for the 
employer for at least six months or if the 
work ceases sooner, for so long as the 
work continues, the employer shall, on 
termination of the employee's 
engagement, pay the fare of the employee 
back from the place of work to the place of 
engagement if the employee so desires. 

(7) Where an employee, supplied with board and 
lodging by his employer, is required to live more 
than 800 metres from the job he shall be provided 
with suitable transport to and from that job or be 
paid an allowance of $9.00 per day provided that 
where the time actually spent in travelling either to 
or from the job exceeds 20 minutes, that excess time 
shall be paid for at ordinary rates whether or not 
suitable transport is supplied by the employer. 

(8) Notwithstanding any other provisions con- 
tained in this clause and in lieu of any such pro- 
visions the following conditions shall apply to an 
employee who is engaged or selected or advised by 
an employer to proceed to construction work at 
such a distance that he cannot return to his home 
each night and where such construction work is 
located north of the 26th parallel of south latitude or 
in any other area to which air transport is the only 
practicable means of travel: — 

(a) An employee may return to his home or to 
Perth or to any other place at a week-end 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

to be mutually agreed upon between the 
employee and his employer: 

(i) after four continuous months' 
service with his employer and, in 
addition to the week-end, the 
employee shall be entitled to two 
days' leave on ordinary pay subject 
to the provisions of paragraph (b) 
hereof, and 

(ii) after each further period of four 
months' continuous service with his 
employer and, in addition to the 
week-end, the employee shall be 
entitled to two days' leave, one of 
which day shall be on ordinary pay 
subject to the provisions of para- 
graph (b) hereof. 

(b) Where an employee returns home or to 
Perth or to any other place in accordance 
with the provisions of this subclause and 
returns to the job and commences work at 
the time arranged with his employer, on 
the first working day for that work 
immediately following the period of leave 
referred to in paragraph (a) hereof, that 
employee shall be paid at the completion 
of the first pay period commencing on or 
after the day upon which the employee 
returns to work from the leave taken 
pursuant to paragraph (a) hereof the 
ordinary pay for that period of leave and 
the actual cost of air fares incurred in 
travelling home or to Perth or to any other 
place and to the job and which in no case 
shall exceed the cost of an economy air 
fare from the job to Perth and return. 

(c) The entitlement to leave and travelling 
accruing to an employee pursuant to sub- 
clause (a) hereof may be availed of as soon 
as reasonably practicable after it becomes 
due and if it is not availed of within one 
month after it so becomes due the entitle- 
ment shall lapse. 

(9) Any time in respect of which an employee is 
absent from work except time for which he is 
entitled to claim payment pursuant to Clause 15.— 
Absence Through Sickness or time spent on 
holidays pursuant to subclause (1) of Clause 12.— 
Holidays and Annual Leave shall not count for 
determining his rights to travel and leave under the 
provisions of subclause (8) of this clause. 

4. Clause 24.—Allowances and Special Provisions: 
Delete this clause and insert in lieu: 

24.—Allowances and Special Provisions. 
(1) An employee required to work in a place 

where the temperature has been raised by artificial 
means to between 46 degrees and 54 degrees Celsius 
shall be paid 31 cents per hour or part thereof in 
addition to the rates otherwise prescribed in this 
award or in excess of 54 degrees Celsius shall be paid 
38 cents per hour or part thereof in addition to the 
said rates. 

(2) Dirt Money: A dirt allowance of 31 cents per 
hour or part thereof shall be payable in connection 
with work deemed to be unusually dirty, cases of 
dispute to be settled by a Board of Reference. 

(3) Height Allowance: 
(a) Tower crane drivers shall be paid a height 

allowance in accordance with the 
following schedule. The height to be 
measured from ground level — i.e. street 
level, to floor of crane cabin. 
From ground level up to and including 30 
metres — 23 cents per hour. 
Over 30 metres and up to 45 metres — 30 
cents per hour. 

Over 45 metres and up to 60 metres — 53 
cents per hour. 
Over 60 metres — 23 cents per hour 
additional for each 15 metres over 60 
metres. 

(b) Mobile crane drivers when employed for 
any day or part thereof on a building site 
where the building will, when complete, 
consist of five or more storey levels be paid 
a multi-storey allowance in accordance 
with the following table:— 
From commencement of Building to 15th 
Floor Level — 23 cents per hour extra. 
From 16th Floor Level to 30th Floor Level 
— 30 cents per hour extra. 
From 31 st Floor Level to 45 Floor Level — 
46 cents per hour extra. 
From 46th Floor Level to 60th Floor Level 
— 58 cents per hour extra. 
From 61st Floor Level onwards — 74 cents 
per hour extra. 
Provided that any special rate prescribed 
elsewhere in this clause shall not be 
cumulative upon the extra rate set out in 
this subclause. 

5. Third Schedule — Special,Site Provisions Part 2.2: 
Delete this schedule and insert in lieu: 

2.—North West Shelf Development Project 
(Western Australia). 

(1) This Appendix shall apply to members of the 
Applicant Union employed by the Respondent 
employers who perform work within the scope of 
the award (as defined in Clause 2 hereof) on the 
North West Shelf Gas Project on the Burrup 
Peninsula. 

The Provisions of the Engine Drivers' Building 
and Steel Construction Award No. 20 of 1973 shall 
apply to such work unless any such provisions are 
inconsistent with the provisions of this Appendix, in 
which case the provisions of this Appendix shall 
apply. 

(2) Scope: This clause shall apply to all work 
associated with the construction of the North West 
Shelf Gas Project, on the Burrup Peninsula in the 
State of Western Australia. 

(3) Operation: Unless otherwise specified herein 
this clause shall take effect from the beginning of the 
first pay period commencing on or after 1 July 1986 
and shall remain in force for a period of 12 months. 

(4) Site Disability Allowance: To compensate for 
conditions which exist and far exceed those 
conditions which are provided for within the award, 
including excessive dust, heat and extremes of 
terrain, an employee shall be entitled to a payment 
of $1.19 per hour for each hour worked. 

(5) Special Rates: Employees shall be paid an 
allowance at the rate of $2.58 per hour for each hour 
worked to compensate for disabilities associated 
with the following classes of work and in lieu of the 
provisions of Clause 24.—Allowances and Special 
Provisions of this award. 

(6) Safety Footwear: 
(a) Each employee when commencing on site 

shall be entitled to the supply of one pair 
of safety boots as a free issue. 

(b) Each employee shall be entitled to a 
payment of 10 cents per hour for each 
hour worked to enable him to maintain 
and replace his safety footwear as 
necessary. 

(c) It is a condition of employment that 
employees wear and maintain in good 
condition their safety footwear. It is 
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recognised by the parties that failure to 
observe these regulations may result in 
disciplinary action. 

(7) Living Out of Camp: 
(a) Married employees who qualify for the 

provisions of Clause 23.—Distant Work 
of the award and who choose to live in a 
caravan or other accommodation rather 
than at the camp provided by the 
employer, will be paid an allowance of 
$203 per week. This shall operate from the 
beginning of the first pay period 
commencing on or after the 2nd day of 
August 1985. 

(b) For the purpose of this clause a married 
employee includes — 

(i) A person who has a de facto 
spouse, and 

(ii) A person who is a sole parent with 
dependant children. 

(c) Employees who qualify for the allowance 
prescribed in subclause (a) of this clause 
and who elect to lawfully return home in 
the event of a Christmas shut-down or 
over the Easter break or for a period of 
annual leave or rest and recreation leave 
shall be entitled to be paid the allowance 
prescribed in subclause (a) of this clause. 

(8) Travel Allowance: Employees performing 
work to which this clause applies, residing at 
Roebourne shall, in lieu of the provisions of Clause 
22.—Allowance for Travelling and Employment in 
construction work of this award, be paid a travel 
allowance of $10.05 per day. Provided that the 
allowance shall not be payable where the employer 
provides transport. 

(9) Rest and Recreation Leave: 
(a) Employees engaged on work to which this 

clause applied and who qualify for Rest 
and Recreation Leave in accordance with 
subclause (8) of Clause 23.—Distant Work 
of this award shall be entitled to such leave 
after 10 weeks' continuous service in lieu 
of the four months of continuous service 
provided therein. 

(b) The provisions of this subclause shall 
operate on and from the 22nd day of May 
1986. 

(10) Rest Periods: 
(a) Employees engaged on work to which this 

clause applies shall be entitled to one break 
of 10 minutes each morning and one break 
of 10 minutes each afternoon. 

(b) When an employee is required to work 
overtime after the usual ceasing time for 
the day or shift for two hours or more, he 
shall be allowed to take a crib break of 20 
minutes in duration which shall be paid for 
at ordinary rates immediately after such 
ceasing time and thereafter, after each 
four hours of continuous work he shall be 
allowed to take a crib time of 20 minutes in 
duration which shall be paid for at 
ordinary rates. 

(c) An employer and employee may agree to 
any variation of the provisions of this 
clause to meet the circumstances of the 
work in hand provided that the employer 
shall not be required to make payment in 
excess of the time prescribed for rest 
periods in this clause. 

(11) Cyclone Procedure: 
(a) Cyclone Procedures have been developed 

detailing action to be taken before, during 
and after a cyclone. These procedures 

involve work ceasing on-site when a "red 
alert" is notified by the Civil Authorities 
as now applying in the area. 

(b) Notwithstanding the provisions of the 
award the employee who is stood down by 
his employer in accordance with subclause 
(a) hereof and who — 

(i) at the commencement of the 
cyclone period reports for and 
remains at work until otherwise 
directed by the employer, and 

(ii) following the "all clear" resumes 
duty in accordance with the 
direction of the employer, 
shall be paid for his normal 
rostered ordinary and overtime 
hours occurring during the stand- 
down. 
A worker who, on any day during 
the cyclone stand-down: 

(iii) is required for work and is 
requested to do so by his employer; 
and 

(iv) is not willing or available except in 
the case of obvious hardship as a 
result of the cyclone to work when 
so requested, 
is not entitled to payment for that 
day. 

(c) Work will commence following 
declaration of the "all clear" in accor- 
dance with the "Cyclone Procedures for 
the Site". 

Day Workers: 
(i) If the "all clear" is announced 

prior to 12 noon, work will 
commence at 1300 hours on that 
day. 

(ii) If the "all clear" is announced 
after 12 noon, work will commence 
at the normal starting time on the 
following day. In this event stand- 
down payments in accordance with 
subclause (b) will continue as 
normal. 

Shift Workers: 
(iii) If the "all clear" is announced at 

least two hours prior to the usual 
commencing time of the shift, shift 
workers will commence work at 
their normal starting time, 
however — 

(iv) Should the "all clear" be 
announced less than two hours 
before the usual commencing time 
of the shift, shift workers will 
commence work at the usual 
starting time of the next succeeding 
shift. In this event stand-down 
payments in accordance with sub- 
clause (b) will continue as normal. 

(d) Where an employee is stood down due to a 
cyclone pursuant to this clause and 
performs work at the direction of his 
employer during the course of the cyclone 
in accordance with this clause he shall be 
paid his ordinary hourly rate for each hour 
worked, in addition to any payment he 
receives under the provisions of this 
clause. 

(12) Christmas Leave and Travel: Employees who 
qualify for the provisions of subclause (9) of this 
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clause may return to their home or to Perth or to any 
other place at Christmas — 

(a) by availing himself of the entitlement to 
leave and travelling within 10 weeks after 
the date upon which it became due; or 

(b) by availing himself of leave and travelling 
in advance but, if by service subsequent to 
the taking of leave an entitlement to leave 
and travelling does not accrue, any 
payment of ordinary pay for the period of 
leave and the cost of air fares shall be 
refunded to the employer unless the 
services of the employee are terminated by 
the employer through no fault of that 
employee. For the purposes of this provi- 
sion the employer may deduct any amount 
to be refunded from any moneys otherwise 
due to the employee under his contract of 
employment. 

ENGINEERING TRADES (Government). 
Award Nos. 29, 30 and 31 of 1961 and 3 of 1962. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 267 of 1987. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch; Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; and Electrical Trades Union of Workers 
of Australia (Western Australian Branch), Perth, 
Applicants and Minister for Education and Others, 
Respondents. 

Order. 
HAVING heard Dr J. Crouch on behalf of the applicants 
and Mr J. Ross on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Engineering Trades (Government) 
Award 1967 Award Nos. 29, 30 and 31 of 1961 and 3 
of 1962 be varied in accordance with the following 
Schedule and that such variations as contained in 
sections 1 and 2 of the schedule, relating to allow- 
ances shall have effect from the beginning of the 
first pay period commencing on or after the 8th day 
of May 1987. Part 3, relating to Wages, shall have 
effect from the beginning of the first pay period 
commencing on or after the 10th day of March 1987. 

Dated at Perth this 14th day of May 1987. 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

Schedule. 
1. Clause 18.—Fares and Travelling Allowances: 

Delete subclauses (1) (a), (b) and (c) and insert in lieu new 
subclauses (1) (a), (b) and (c). 

18.—Fares and "JYavelling Allowances. 
(1) An employee in the Architectural Division of 

the Public Works Department who is required to 
start and finish on the job shall be paid an allowance 
in accordance with the provisions of this subclause 
to compensate for travel patterns and costs peculiar 
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to the industry, which includes mobility require- 
ments of employees, and the nature of employment 
in construction work — 

(a) On places within a radius of 50 kilometres 
from the General Post Office, Perth — 
$7.60 per day. 

(b) For each additional kilometre to a radius 
of 60 kilometres from the General Post 
Office, Perth — 39 cents per kilometre. 

(c) Subject to the provisions of paragraph (d) 
work performed at places beyond a 60 
kilometre radius from the General Post 
Office, Perth shall be deemed to be distant 
work unless the employer and the 
employee with the consent of the union, 
agree in any particular case that the travel- 
ling allowance for such work shall be paid 
under this clause in which case an 
additional allowance of 39 cents per kilo- 
metre shall be paid for each kilometre in 
excess of the 60 kilometre radius. 

2. Clause 19.—Distant Work — Construction: Delete 
subclauses (6) and (7) and insert in lieu new subclauses (6) 
and (7): 

(6) An employee to whom the provisions of sub- 
clause (1) of this clause apply shall be paid an 
allowance of $15.30 and for any weekend that he 
returns to his home from the job but only if — 

(a) he advises the employer or his agent of his 
intention no later than the Tuesday 
immediately preceding the weekend in 
which he so returns; 

(b) he is not required to work during that 
weekend; 

(c) he returns to the job on the first working 
day following the weekend; and 

(d) the employer does not provide or offer to 
provide suitable transport. 

(7) Where an employee supplied with board and 
lodging by his employer, is required to live more 
than 800 metres from the job, he shall be provided 
with suitable transport to and from that job or be 
paid an allowance of $6.75 per day provided that 
where the time actually spent in travelling either to 
or from the job exceeds 20 minutes, that excess 
travelling time shall be paid for at ordinary rates 
whether or not suitable transport is supplied by the 
employer. 

3. First Schedule — Wages: Delete subclause (1) and 
insert in lieu a new subclause (1): 

(1) The total wage payable weekly to adult 
employees classified in subclause (2) of this clause 
shall be as follows: 

Column 1 Column 2 Column 3 
Total Wage On engage- After 1 yr After 2 yrs 
(per week) ment of service of service 

Group A Level 1 405.60 411.00 415.60 
Level 2 414.30 419.80 424.40 
Level 3 422.90 428.50 433.30 

Group B 380.70 386.00 390.00 
Group C 373.30 378.20 382.40 
Group D 368.90 373.70 377.90 
Group E 366.80 371.60 375.70 
Group F 359.40 364.30 368.10 
Group G 354.00 358.70 362.70 
Group H 331.50 336.00 339.50 
Group I 319.20 323.20 326.80 
Group J 311.00 315.10 318.50 
Group K 307.80 310.60 313.90 
Group L 300.30 304.20 307.70 
Group M 298.60 302.70 305.90 
Group N 296.70 300.50 303.80 
Group O 294.30 298.10 301.40 
Group P 292.10 295.90 299.30 
Group Q 289.30 293.10 296.00 
Group R 277.70 281.30 284.20 
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ENGINEERING TRADES CONSOLIDATED. 
(STATE ENERGY COMMISSION). 

Award No. 1 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 268 of 1987. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Applicant, and State 
Energy Commission of Western Australia and 
Others, Respondents. 

Interim Order. 
HAVING heard Dr J. Crouch on behalf of the Applicant 
and Mr N. Mitsopoulos on behalf of the Respondents, 
the Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 1195 of 1986, dated 24 April 1987, have 
been complied with, and by consent, hereby orders — 

That the Engineering Trades Consolidated (State 
Energy Commission) Award No. 1 of 1969 as 
amended, be further amended in accordance with 
the following Schedule, the operative dates for 
Clauses 2, 19, 36 and 37 shall be the beginning of the 
first pay period on or after 2 June 1987, and the 
operative date for Clause 32 shall be the first pay 
period beginning on or after 10 March 1987. 

Dated at Perth this 3rd day of June 1987. 

O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 

number and title 35. — Leave to Attend Union Business 
insert new numbers and titles:— 

36. Deduction of Union Subscriptions 
37. Trade Union Training Leave 

2. Clause 19.—Overtime: Delete subclause (9), and 
paragraphs (b) and (c) of subclause (10) of this clause and 
insert in lieu the following:— 

(9) (a) A worker required to return to work 
overtime after leaving his employer's premises, and 
who returns home on completion of that overtime, 
shall be paid $7.60 in addition to the following 
minimum payments for any overtime worked, 
namely:— 

(i) if notified of the requirement to work 
overtime before leaving his employer's 
premises — 

(aa) for a minimum of two hours at 
overtime rates on a Saturday; 

(bb) for a minimum of one hour at 
overtime rates on any other week 
day; 

(ii) if not so notified — 
(aa) for a minimum of three hours at 

overtime rates on a Saturday; 
(bb) for a minimum of two hours at 

overtime rates on any other week 
day, 

and the worker shall not be obliged to work for the 
minimum period applicable to him if the job for 
which he has been brought in has been completed in 
less time. 

(b) Subject to the provisions of paragraph (c) 
hereof, the allowance of $7.60 prescribed in 
paragraph (a) of this subclause shall be halved where 
the employer provides transport. 

(c) The provisions of paragraph (b) hereof shall 
not apply to workers located at Muja Power Station 
who shall be paid an allowance of $1.00 when 
special provisions apply in relation to the provision 
of transport by the employer. 

(10) (b) Subject to the provisions of paragraphs 
(c) and (d) hereof, in addition to the minimum 
payment detailed in subclause (a), a worker required 
to return to work overtime after leaving his 
employer's premises, and who returns home on 
completion of that overtime, shall be paid $7.60. 

(c) The allowance of $7.60 prescribed in 
paragraph (b) of this subclause shall be halved 
where the employer provides transport. 

3. Clause32.—Wages: Delete subclause (1) of this 
clause and insert in lieu the following:— 

(1) Subject to the provisions of this subclause, a 
worker, other than an apprentice or a junior 
worker, shall be paid the rate per week, and in 
addition the special payment, assigned to his class of 
work, for 31 Vi hours' work. Provided that where a 
worker is — 

(a) In his third year of service, the rate per 
week for 371/2 hours' work shall be that 
prescribed in Column "A". 

(b) In his fourth or subsequent year of service, 
the rate per week for 31 Vz hours' work 
shall be that prescribed in Column "B". 

Classification 
Rate Per Week 

Column Column Special 
"A" "B" Payment 

$ $ $ $ 
(i) Armature Winder 287.70 299.60 316.70 59.60 
(i) Armature Winder 287.70 299.60 316.70 59.50 
(ii) Blacksmith 287.70 299.60 316.70 59.50 
(iii) Boilermaker and/or 

structural steel tradesman 287.70 299.60 336.70 59.50 
(iv) Boilermaker who for the 

greater part of his time 
is occupied in marking 
off, making templates or 
jigs 291.20 302.60 319.70 59.30 

(v) Cable Ganger 259.80 268.10 272.10 46.80 
(vi) Cable jointer — first class 287.70 299.60 316.70 59.50 
(vii) Cable jointer — second 

class 274.50 282.80 286.60 45.10 
(viii) Cable jointer — trainee 259.50 — — 46.00 
(ix) Cable jointer's assistant 245.60 253.90 257.90 46.80 
(x) Cable oil equipment 

operator 274.50 282.80 286.60 45.10 
(xi) Coil winding machine 

operator 266.90 275.20 279.00 45.20 
(xii) Electrical fitter 287.70 299.60 316.70 59.50 
(xiii) Electrical instaUation 

attendant 265.40 273.70 277.60 43.80 
(xiv) Electrical installer 187.70 299.60 316.70 59.50 
(xv) Electrical relay maintainer 301.60 313.00 329.90 59.50 
(xvi) Electrical tradesman — 

special class 307.00 318.50 335.60 58.90 
(xvii) Fitter 287.70 299.60 316.70 59.50 
(xviii) Instrument maker and 

repairer 301.60 313.00 329.90 59.50 
(xix) Instrument shop assistant 256.00 264.40 268.30 45.00 
(XX) Inspector 301.60 313.00 329.90 59.50 
(xxi) Labourer — cable laying 245.60 253.90 257.90 46.80 
(xxii) Lineman — first grade 187.70 299.60 316.70 59.50 
(xxiii) Lineman — second grade 274.50 282.80 _ 45.10 
(xxiv) Lineman's assistant 245.60 253.90 257.90 46.80 
(xxv) Machinist — first class 287.700 299.60 316.70 59.50 
(xxvi) Machinist — second class 259.50 267.80 271.70 46.00 
(xxvii) Machinist — third class 250.30 258.70 262.50 46.40 
(xxviii) Meter fixer 266.90 275.20 279.00 45.20 
(xxix) Meter tester —- first grade 265.40 273.70 277.60 43.80 
(xxx) Meter tester — second grade 256.00 264.40 268.30 45.00 
(xxxi) Motor Mechanic 287.70 299.60 316.70 59.50 
(xxxii) Plant Operator 274.50 282.80 286.60 45.10 
(xxxiii) Pole Inspector 274.50 282.80 286.60 45.10 
(xxxiv) Radio Serviceman 287.70 299.60 316.70 59.50 
(xxxv) Riggers — 

(aa) Certified rigger 274.50 282.80 286.60 45.10 
(bb) Rigger (other) 265.40 273.70 277.60 43.80 
(cc) A certified rigger other than a leading hand, who in compliance with 

the provisions of the regulations made pursuant to the Construction 
Safety Act 1972, is responsible for the supervision of not less than 
three employees shall be deemed a leading hand and shall be pai^he 
additional rate prescribed in paragraph (a) of subclause (2) ofthis 
clause. 

(xxxvi) Sheet Metal Worker — 
first class 287.70 299.60 316.70 59.50 

(xxxvii) Sheet Metal Worker — 
second class 259.50 267.80 271.70 46.00 
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Rate Per Week 
Column Column Special 

"A" "B" Payment 
S S S S 

(xxxvii) Shot blast and sand 
blast dresser — 

(aa) not protected 256.00 264.40 268.30 45.00 
(bb) protected 245.60 253.90 257.90 46.80 

(xxxix) Steam cleaner 247.10 255.50 259.40 46.40 
(xl) Street light patrolman 251.80 260.00 264.00 46.80 
(xli) Substation attendant 259.50 267.80 271.70 46.00 
(xlii) Telecontrol attendant 256.00 264.40 268.30 45.00 
(xliii) Toolmaker 301.60 313.00 329.90 59.50 
(xliv) Tool and material storeman 256.00 264.40 268.30 45.00 
(xlv) Tradesman's assistant 245.60 253.90 257.90 46.80 
(xlvi) Transformer assembler 266.90 275.20 279.00 45.20 
(xlvii) Turner 287.70 299.60 316.70 59.50 
(xlviii) Tyre and tube attendant 251.80 260.00 264.00 46.80 
(il) Vehicle greaser 251.80 260.00 264.00 46.80 
(1) Welder — first class 287.70 299.60 316.70 59.50 

second class 250.30 258.70 262.50 46.40 
third class 247.10 255.50 259.40 46.40 
fourth class 245.60 253.90 257.90 46.80 

4. Insert new Clause 36.—Deduction of Union 
Subscriptions as follows:— 

36.—Deduction of Union Subscriptions. 
(1) The Commission shall deduct normal 

subscriptions as equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be 

completed by employees. Where the Commission 
requires a standard procuration form, that form 
shall be used. 

(3) Where required by the Commission or Union, 
the Union Secretary, or person acting in his/her 
stead, shall countersign all forms and forward them 
to the Commission's paymaster. 

(4) (a) The Commission shall commence 
deduction of subscriptions from the first full pay 
period following receipt of a completed Payroll 
Deduction Authority form and continue deducting 
throughout the employee's period of employment, 
except as provided in subclause (5) of this clause or 
until the Authority is cancelled in writing by the 
employee. 

(b) Where the Payroll Deduction Authority form 
authorises the Commission to deduct union 
subscriptions in accordance with the rules of the 
Union, the Union shall notify the Commission in 
writing of the level of union subscription to be 
deducted. The Commission shall implement any 
change to union subscriptions no later than one 
month after being notified by the Union except 
where the Union nominates a later date. 

(5) (a) The collection of any nomination fee, 
arrears, levies or fines are not the responsibility of 
the Commission. 

(b) Where a deduction is not made from an 
employee in any pay period, either inadvertently or 
as a result of an employee not being entitled to 
wages sufficient to cover the subscription, it shall be 
the employee's responsibility to settle the 
outstanding amount with the Union direct. 

(6) The Commission shall not make any 
deduction of subscriptions from an employee's 
termination pay on termination of service, other 
than normal deductions for the preceding pay 
period. 

(7) The Commission shall forward subscriptions 
deducted, together with supporting documentation, 
to the relevant unions party to this award at such 
intervals as are agreed between the Commission and 
the Union. 

5. Insert new Clause 37.—Trade Union Training 
Leave as follows:— 

37.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause — 

(a) The Commission shaU grant paid leave of 
absence to employees who are nominated 
by their Union to attend short courses 
conducted by the Australian Trade Union 
Training Authority. 

(b) Paid leave of absence shall also be granted 
to attend similar courses or seminars as 
from time to time approved by agreement 
between the Union and the Commission. 

(2) An employee shall be granted up to a 
maximum of 37 'A hours paid leave per calendar year 
for trade union training or similar courses or 
seminars as approved. However, leave of absence in 
excess of 37 Vi hours and up to 75 hours may be 
granted in any one calendar year, provided that the 
total leave being granted in that year and in the 
subsequent year does not exceed 75 hours. 

(3) (a) Leave of absence will be granted at the 
ordinary rate of pay and shall not include shift 
allowances, penalty rates or overtime. 

(b) Where a public holiday or special day off falls 
during the duration of a course, a day off in lieu of 
that day will not be granted. 

(4) Subject to subclause (5) of this clause, shift 
workers attending a course shall be deemed to have 
worked the shifts they would have worked had leave 
not been taken to attend the course. 

(5) The granting of leave pursuant to the 
provisions of subclause (1) of this clause is subject to 
the operation of the Commission not being unduly 
affected and subject to the convenience of the 
Commission. 

(6) (a) Any application by an employee shall be 
submitted to the Commission for approval at least 
four weeks before the commencement of the course, 
provided that the Commission may agree to a lesser 
period of notice. 

(b) All applications for leave shall be 
accompanied by a statement from the relevant 
Union indicating that the employee has been 
nominated for the course. The application shall 
provide details as to the subject, commencement 
date, length of course, venue and the Authority 
which is conducting the course. 

(7) A qualifying period of 12 months service shall 
be served before an employee is eligible to attend 
courses or seminars of more than a half day 
duration. The Commission may, where special 
circumstances exist, approve an application to 
attend a course or seminar where an employee has 
less than 12 months service with the Commission. 

(8) (a) The Commission shall not be liable for an 
expenses associated with an employee's attendance 
at trade union training courses. 

(b) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours immediately before or after the 
course. 

ENROLLED NURSES AND NURSING ASSISTANTS 
(Private). 

Award No. 8 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 83 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and St John of God 
Hospital and Others, Respondents. 
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Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent, 
hereby orders — 

That the Enrolled Nurses and Nursing Assistants 
(Private) Award No. 8 of 1978 as varied, 
consolidated and varied, be further varied in 
accordance with the following Schedule and that 
such variation shall have effect as and from the 
beginning of the first pay period commencing on or 
after the date herein. 

Dated at Perth this 22nd day of April 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 7.—Hours: Immediately following 

subclause (3) of this clause insert the following and re- 
number existing subclauses subsequent: 

(4) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1-4, the 
Accrued Day(s) Off standing to the credit of the 
employee at the date of transmission from service 
with the transmitter shall stand to the credit of the 
employee at the commencement of service with the 
transmittee and may be claimed in accordance with 
the provisions of this clause. 

2. Clause 14.—Maternity Leave: Immediately 
following subclause (12) of this clause add the following: 

(13) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1-4, the 
entitlement to maternity leave as prescribed by this 
clause standing to the credit of the employee at the 
date of transmission from service with the trans- 
mitter shall stand to the credit of the employee at the 
commencement of service with the transmittee and 
may be claimed in accordance with the provisions of 
this clause. 

ENROLLED NURSES AND NURSING ASSISTANTS 
(Private). 

Award No. 8 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 151 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and St John of God 
Hospital and Others, Respondents. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent, 
hereby orders — 

That the Enrolled Nurses and Nursing Assistants 
(Private) Award No. 8 of 1978 as varied, 
consolidated and varied, be further varied in 

accordance with the following Schedule and that 
such variation shall have effect as and from the 
beginning of the first pay period commencing on or 
after the date herein. 

Dated at Perth this 22nd day of April 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 19.—Time and Wages Record: Immediately 

after subclause (3) of this clause add the following new 
subclauses: 

(4) (a) If, for any reason, the record is not 
available for inspection at the time and date 
requested, the Union and the employer or his agent 
may fix a mutually convenient time for the 
inspection to take place. 

(b) If a mutually convenient time cannot be fixed, 
the Union may advise the employer in writing that it 
requires to inspect the record in accordance with the 
provisions of this award and shall specify the period 
contained in the record which it requires to inspect. 

(c) Within 10 days of the receipt of such advice: 
(i) employers who normally keep the record 

at a place more than 35 kilometres from 
the GPO Perth shall send a copy of that 
part of the record specified to the office of 
the Union, and, 

(ii) employers who normally keep the record 
at a place less than 35 kilometres from the 
GPO Perth shall make the record available 
to the Union at a time specified by the 
Union. 

(d) In the event of a demand made by the Union 
which the employer considers unreasonable, the 
employer may apply to the Western Australian 
Industrial Relations Commission for direction. An 
application to the Western Australian Industrial 
Relations Commission made by an employer for 
direction will, subject to that direction, stay the 
requirements contained elsewhere in this subclause. 

(5) In addition to the foregoing, the employer 
shall maintain for the duration of the employees 
employment, a record in respect of each employee 
showing: 

(a) Name and classification. 
(b) Total hours worked each week. 
(c) Number of days worked each week. 
(d) Total wages paid each pay period. 

(6) Records required to be kept by this clause shall 
be passed on to any succeeding employer in the 
event that the business is sold or transmitted. 

ENROLLED NURSES AND NURSING ASSISTANTS 
(Private). 

Award No. 8 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 898 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and St John of God 
Hospital and Others, Respondents. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent, 
hereby orders — 

That the Enrolled Nurses and Nursing Assistants 
(Private) Award No. 8 of 1978 as varied, 
consolidated and varied, be further varied in 
accordance with the following Schedule and that 
such variation shall have effect as and from the 
beginning of the first pay period commencing on or 
after the date herein. 

Dated at Perth this 22nd day of April 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.J Commissioner. 

; Schedule. 
Clause 32.—JFare and Motor Vehicle Allowances: 

Delete subclause (2) of this clause and insert the 
following in lieu: 

(2) (a) Where an employee is required and 
authorised to use his own motor vehicle in the 
course of his duties he shall be paid an allowance not 
less than that provided for in the schedule set out 
hereunder. Notwithstanding anything contained in 
this subclause the employer and the employee may 
make any other arrangements as to car allowance 
not less favourable to the employee. 

(b) Where an employee in the courseof a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be made 
at the appropriate rate applicable to each of the 
separate areas traversed. ■ 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of Hire for Use of Employee's Own Vehicle 
on Employer's Business. 

Schedule — Motor Car. 
Engine Displacement 
(in cubic centimetres) 

Area and details Over 160Qcc 1600cc 
2600cc -2600cc & Under 

Metropolitan Area: 
First 8000 kilometres 33.1 29.6 24.4 
Over 8000 kilometres 21.6 19.2 16.4 
South West Land 
Division: 
First 8000 kilometres 33.9 30.3 25.1 
Over 8000 kilometres 22.1 19.7 16.8 
North of 23.5 degrees 
South Latitude: 
First 8000 kilometres 37.5 33.2 27.9 
Over 8000 kilometres 24.1 21.4 18.4 
Rest of the State: 
First 8000 kilometres 34.8 31.2 25.8 
Over 8000 kilometres 22.7 20.3 17.2 

FOODLAND ASSOCIATED LIMITED (WA) 
WAREHOUSE. 

Award No. 27 of 1982. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 260 of 1986. 

Between Shop, Distributive and Allied Employees' 
Association of Western Australia, Applicant and 
Foodland Associated Limited, Respondent. 

861 

Order. 
HAVING heard Mr T.M. Bishop on behalf of the 
Applicant and Mr P.J. Cooke on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 1195 of 1986, dated 24 April 
1987, have been complied with, and by consent, hereby 
orders — 

That the Foodland Associated Limited (WA) 
Warehouse Award 1982 No. 27 of 1982 as amended, 
be further amended in accordance with the 
following Schedule with effect from the beginning 
of the first pay period commencing on or after 1 
May 1987. 

Dated at Perth this 12th day of May 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 5.—Definitions: Delete subclause (1) and 

insert in lieu the following:— 
(1) "Storeman" shall mean a worker performing 

one or more of the following duties: 
(a) receiving, storing, assembling, weighing 

and/or wrapping, branding, stacking or 
unpacking or distributing goods in and 
from a distribution centre. 

(b) the sale of goods by any means. 
(c) the recording by any means of a sale or 

sales. 
2. Clause 8.—Hours: Delete subclause (1) and insert in 

lieu the following:— 
(1) The ordinary hours of work shall be 38 per 

week, to be worked as 19 days of eight hours per 20 
day working cycle. 

Twenty four minutes per working day shall 
accumulate towards a credit to be taken as a rostered 
day off each cycle. 

The working of ordinary hours shall be as 
follows: 

The starting time shall not be earlier than 7.00 
a.m. and the finishing time not later than 6.00 p.m. 
Monday to Friday inclusive and 12.00 noon on 
Saturday. 

3. Clause 35.—Payment of Wages: Insert the 
following new subclauses after subclause (8): — 

(9) (a) The employer may elect to pay employees 
in cash, by cheque or by means of a credit transfer to 
a bank, building society or credit union account in 
the name of the employee. The day that the credit 
transfer is credited to the employee's account shall 
be deemed to be the date of payment. 

(b) No employee shall be required to accept a 
change in the method of payment if such change 
causes genuine hardship. Any dispute concerning 
genuine hardship in a particular case shall be 
referred to a Board of Reference for determination. 

(10) (a) The employer may elect to pay employees 
all wages earned weekly or fortnightly in accordance 
with subclause (9) of this clause, and shall make 
such payment on the Thursday immediately 
following close of the previous pay period. 

(b) No employer shaU change the method or the 
frequency of payment to employees without first 
giving them and the Union at least four weeks' 
notice of such change. 

(c) The method of introducing a fortnightly pay 
system shal at the option of the employee, be by the 
payment of not less than an additional week's wages 
net of tax in the last weekly pay before the change to 
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fortnightly pays, to be repaid by equal fortnightly 
deductions made from the next and subsequent pays 
provided the period for repayment shall not be less 
than 20 weeks; or some other method agreed upon 
by the Union and employer. 

(11) For the purpose of effecting the rostering off 
of workers as provided by this asward, such wages 
may be either for the actual hours worked each 
week, or an amount being the calculated weekly 
average of the wages accruing over the two or three, 
as the case may be, consecutive weekly periods. 

GARDENERS (GOVERNMENT). 
Award No. 16 of 1983. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 792 of 1986. 

Between the Federated Miscellaneous Workers Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and The Hon Premier of 
Western Australia and Others, Respondents. 

Order. 
HAVING heard Mr C. Evans on behalf of the applicant 
and Mrs M. Manning on behalf of the respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Gardeners' (Government) Award No. 16 
of 1983 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after 1 February 1986. 

Dated at Perth this 4th day of May 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

Schedule. 
Clause 24.—Fares and Travelling Time: Delete 

paragraph (a) of subclause (3) of this clause and insert the 
following in lieu: 

(3) (a) An employee required on any day to report 
directly to the job as distinct from the permanent 
depot to which such employee is attached (or where 
a permanent depot does not exist the head office of 
the employer shall be regarded as the permanent 
depot) shall be paid $7.10 per day to compensate for 
the excess fares and travelling time from the 
employee's home to his place of work and return. 

GOVERNMENT SCHOOL TEACHERS SALARIES. 
Award 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. T13 of 1986. 

Between the State School Teachers Union of Western 
Australia (Incorporated), Applicant and the 
Honourable Minister for Education, Respondent. 

Order. 
HAVING heard Ms E.M.A. Parker on behalf of the 
applicant and Mrs J. Harris on behalf of the respondent, 
and by consent, the Commission, constituted by the 
Government School Teachers Tribunal, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders: 

That the "Government School Teachers' Salaries 
Award 1981", as varied, be further varied and 
consolidated in accordance with the following 
schedule and that such variation shall have effect as 
from the beginning of the first pay period 
commencing on or after the 1st day of January 1987. 

Dated at Perth this 12th day of March 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner, Chairman. 

Schedule. 

This award shall be known as the "Government 
School Teachers' Salaries Award (1981)". 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Term. 
5. Salaries and Allowances. 

Part 1 — General. 
Part 2 — Definitions. 
Part 3 — Salary Tables. 
Part 4 — Promotional Positions. 
Part 5 — Allowances and Additional Payments 
Part 6 — Holiday Loading. 

3.—Scope. 
This award shall apply to all Government School 

Teachers employed under the provisions of the 
Education Act 1928. 

4.—Term. 
This award shall operate for a term of three years as 

from the date hereof. (This award was issued on the 27th 
day of August 1981.) 

5.—Salaries and Payments. 
Teachers shall be paid salaries and allowances in 

accordance with the provisions of this award as from 
time to time varied. 

Part 1—General. 
The pay rates set out herein shall operate from the first 

pay period on or after the 1st day of January 1987. 

Part 2—Definitions. 
For the purpose of this award 
"Two-years-trained teacher" means a teacher who has 

successfully completed a minimum of two years' full- 
time tertiary education and has gained an approved two- 
years-trained teaching qualification. 

"Three-years-trained teacher" means a teacher who 
has successfully completed a minimum of three years' 
full-time tertiary education and has gained an approved 
three-years-trained teaching qualification or such other 
qualifications as the Director-General may from time to 
time deem to be acceptable in lieu thereof. 

"Four-years-trained teacher" means a teacher who 
has a minimum of four years' full-time tertiary education 
n which the teacher either: 

(a) has first obtained an approved teaching qualifi- 
cation and, in addition, has obtained an 
approved degree which is not of itself an initial 
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teaching qualification for which the minimum 
requirements are three years' full-time study, or 
obtained other qualifications approved as of 
equivalent standard; or 

(b) has first obtained an approved degree, which is 
not of itself an initial teaching qualification, 
and for which the minimum requirements are 
three years' full-time study, or obtained other 
qualifications approved as of equivalent 
standard, and in addition has obtained a 
teaching qualification requiring at least one 
year of further full-time study; 

(c) has obtained an approved education degree for 
which the minimum requirements are four 
years' full-time study. 

"Five-years-trained teacher" means a teacher who has 
had a minimum of five years' full-time tertiary education 
in which the teacher has obtained: 

(a) an approved teaching qualification and either 
(b) an approved degree, which is not of itself an 

initial teacher qualification, for which the 
minimum requirements are three years' full- 
time study and at the conclusion thereof passed 
at least one-year's post graduate study, or 

(c) an approved degree, which is not of itself an 
initial teaching qualification, for which the 
minimum requirements are four years' full- 
time study. 

"Tertiary education" means undertaking a course at 
an approved education institution for which the pre- 
requisite is a successful Year 12 of schooling or its 
approved equivalent. 

"Graduate" means a person who has obtained an 
approved degree of a recognised university, or possesses 
qualifications deemed by the Director-General to be 
equivalent to such a degree. 

"Unqualified teacher" means a teacher who does not 
hold an approved teacher's qualification. 

"Part-time teacher" means a teacher employed to 
work less hours than full-time. 

"Casual teacher" means a teacher employed as 
required on an hourly contract. 

"Additional time" means — 
(a) for full-time lecturers/counsellors those hours 

worked in excess of the "normal" tour of duty 
of 30 hours. 

(b) for part-time lecturers/counsellors those hours 
worked in excess of the part-time contract 
hours. 

(c) for teachers employed as other than lecturers/ 
counsellors in TAFE those hours worked as 
lecturers/counsellors in TAFE. 

For the purposes of this award only, a two-years- 
trained teacher has the qualifications to become a three- 
years-trained teacher when the teacher, subsequent to the 
initial training period, passess three full units, other than 
education towards a bachelor degree of the University of 
Western Australia or three full units, other than 
education towards a bachelor degree of Murdoch 
University or has completed a diploma of the Technical 
Education Division, or other approved qualifications 
from time to time prescribed, except that persons 
appointed to the Technical Education Division in 
accordance with regulation 60 (2) of the Education Act 
Regulations 1960, may obtain the foregoing 
qualifications at any time. 

Also, for the purposes of this award, a two-years- 
trained teacher who has completed 10 years' service as a 
teacher with the Teachers' Certificate shall be deemed to 
be a three-years-trained teacher, provided that two- 
years-trained teachers appointed to grades higher than 
Grade 4 shall be required to serve one year less than 10 
for each grade on which they were appointed above 
Grade 4. 

For the purposes of this award, the Teachers' Higher 
Certificate gives four-years-trained status to a teacher. 

"Approved" means approved by the Director-General 
of Education. 

Part 3—Salary Tables. 
(1) The following Salary Scales shall be paid to 

teachers according to their qualifications, experience and 
position. 

(2) Teachers who do not occupy positions for which 
additional remuneration is provided in this award shall 
receive a salary according to Table I column AA (four- 
years-trained teacher) or Table II column AR (other) or 
Table III (lecturers and counsellors) of the Salary Scales. 

(3) Salary Scales: (Note: The Salary grades are 
designated by the grade number followed by the column 
letters, e.g. "01AA"). 

Table I. 
Grade Scales 

AA AB AC AD 

01 
4> 

17 100 
>5 

18 112 19 104 
4) 

19 906 
02 18 302 19 307 20 314 21 118 
03 19 482 20 498 21 504 22 300 
04 20 676 21 686 22 678 23 468 
05 22 078 23 082 24 068 24 862 
06 23 474 24 476 25 468 26 261 
07 24 873 25 877 26 876 27 669 
08 26 278 27 286 28 280 29 080 
09 27 490 28 498 29 496 30 291 
10 28 698 29 710 30 714 31 514 
11 29 922 30 937 31 937 32 741 

Table II. 
Scales 

AS AT AU 
$ $ $ 

14 975 15 984 16 790 
15 972 16 973 17 772 
16 966 17 963 18 760 
17 949 18 937 19 745 
20 066 21 068 21 865 
21 220 22 213 23 011 
22 371 23 354 24 155 
23 511 24 504 25 305 
24 665 25 655 26 460 
25 819 26 816 27 616 
26 534 27 528 28 329 
27 194 28 190 28 996 

Table III. 
Level Column Scale 

$ 
1 1AR 14 116 
2 2AR 15 147 
3 3AR 16 133 
4 4AR 17 132 
5 5AR 19 229 
6 6AR 20 387 
7 7AR 21 545 
8 8AR 22 691 
9 9AR 23 838 

10 10AR 24 989 
11 12AR 26 363 

bar  
12 9AA 27 490 
13 10AA 28 698 
14 11AA 29 922 

bar  
15 10AD 31 514 
16 HAD 32 741 
17 1JF 33 270 
18 3JF 34 501 
19 5JF 35 941 
20 7JF 37 377 

Grade 
AR 

$ 
01 14 116 
02 15 147 
03 16 133 
04 17 132 
05 19 229 
06 20 387 
07 21 545 
08 22 691 
09 23 838 
10 24 989 
11 25 702 
12 26 363 
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(4) The salaries in Table I of the Salary Scales shall 
apply to all four-years-trained and five-years-trained 
teachers unless otherwise provided. The salaries in Table 
H shall apply to all two-years-trained and three-years- 
trained teachers unless otherwise provided. The salaries 
in Table III shall apply to all lecturers or counsellors 
appointed to the Technical Education Division unless 
otherwise provided. 

(5) Except as provided for specifically in this award, 
progression along the Salary Scales shall be by annual 
increments and shall be dependent upon satisfactory 
service. 

(6) (a) Teachers who obtain an approved qualification 
at the completion of training at a teacher training 
institution shall be placed on the Salary Scales as follows: 

Five-years-trained teacher — Table I, Column AA, 
Grade 5. 
Five-years-trained lecturer/counsellor — Table III, 
Level 8. 
Four-years-trained teacher — Table I, Column AA, 
Grade 4. 
Four-years-trained lecturer/counsellor — Table III, 
Level 7. 
Three-years-trained teacher — Table II, Column 
AR, Grade 5. 
Three-years-trained lecturer/counsellor — Table 
III, Levels. 

except that graduate teachers whose approved course 
exceeded five years and non-graduate teachers whose 
approved course exceeded three years may be placed on 
grades higher than those specified above at the discretion 
of the Director-General. 

(b) Teachers who do not obtain their full qualification 
at the completion of the training at a teacher training 
institution shall be placed on grades lower than those 
specified above at the discretion of the Director-General. 

(c) On first appointment to the Department other than 
directly from an approved teacher training institution, 
teachers will be placed on the Salary Scales as determined 
by the Director-General, taking into consideration their 
qualiiications and experience. 

(7) (a) (i) Lecturers (trades) with five years post- 
apprenticeship experience will be placed on 
Table III, Level 7. 

(ii) Lecturers (trades) with special additional 
experience or with higher technical 
qualifications may be placed on levels higher 
than Level 7 at the discretion of the Director- 
General. 

(iii) Lecturers (trades) with less than five years post- 
apprenticeship experience will be placed on 
levels lower than Level 7. Such placement will 
be determined by the number of years by which 
the experience is less than five years. 

(8) (a) An unqualified teacher shall not proceed 
beyond Grade 5 of Table I or Grade 7 of Table II. 

(b) An unqualified teacher appointed to the Technical 
Education Division may advance two levels from the 
level of appointment to the Department, provided the 
two levels are contained within the barriers contained in 
Table III. Except that a teacher may proceed to cross the 
barrier once the criteria for progression in paragraphs (a) 
and (b) of subclause (12) of Part 3 of this clause are met. 

(c) A two-years-trained teacher may not proceed 
beyond Grade 11 on Table II. 

(d) A three-year-trained teacher may proceed to Grade 
12 on Table II. 

(e) Notwithstanding subparagraphs (a), (b), (c) and 
(d) of this subclause, a person holding the position of 
lecturer (trades) or senior lecturer (trades) on 31 
December 1972, and appointed as such prior to 31 
December 1967, may proceed beyond Level 11, Table 
III, to a maximum of Level 14, Table III, provided the 
lecturer has obtained the Teachers' Certificate 
(Technical) and has obtained a diploma of the Technical 
Education Division or other equivalent qualification. 

(9) A teacher who has not had a satisfactory report 
may not advance further than three annual increments 
from grade of appointment. 

(10) (a) A teacher who obtains a promotion or 
appointment to a position carrying a salary entitling the 
teacher to move from one column of the Salary Scales to 
another column shall transfer to the new column on the 
same grade as the teacher would have occupied had the 
teacher not received the promotion or appointment. 

(b) A teacher who obtains promotion to a position 
carrying a higher salary range shall be placed on a salary 
that will give the teacher an increase in salary as a result 
of the promotion. 

(11) Teachers who have added to their qualifications 
after leaving a teacher training institution or after 
appointment to the teaching service where the appoint- 
ment is not from such an institution may be given 
accelerated progression. Progression under this para- 
graph is governed by the restrictions imposed in 
subclause (8) of this Part and can only be made once in 
request of any particular qualification. 

Special progression under this paragraph is made in 
addition to any annual increments to which a teacher is 
entitled. 

Progression through qualifications is awarded as 
follows: 

(a) A two-years-trained teacher who obtains the 
qualifications of a three-years-trained teacher 
shall advance one increment, and may proceed 
to Grade 12, Table II. 

(b) (i) Lecturers/counsellors who obtain the 
Technical Teachers' Diploma con- 
currently with the Teachers' Certificate 
(Technical) or who obtained approved 
teaching qualifications under the 
Technical Education Division's intern- 
ship programme shall not be entitled to 
an additional increment but may 
proceed to Level 11, Table III. 

(ii) Lecturers/counsellors who obtain an 
approved three-year teaching 
qualification other than under the 
Technical Education Division's intern- 
ship programme shall be entitled to an 
additional increment and may proceed 
to Level 11, Table III. 

(c) A three-years-trained teacher who obtains the 
qualifications of a four-years-trained teacher 
may transfer to Table I as follows:— 

(i) Teachers appointed prior to 11 October 
1974:— 

Position on New Position on 
Table II Table I 
Grade Grade 

5 4 
6 5 
7 6 
8 7 
9 8 

10 9 
11 10 
12 11 

(ii) Teachers appointed on or after 11 
October 1974:— 

Position On New Position on 
Table II Table I 
Grade Grade 

5 3 
6 4 
7 5 
8 6 
9 7 

10 8 
11 9 
12 10 
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(iii) A three-years-trained lecturer/counsel- 
lor who obtains the qualifications of a 
four-years-trained lecturer/counsellor 
shall progress along Table II as follows: 
Lecturers/Counsellors appointed prior 
to 11 October 1974 shall convert to a 
salary level two levels above that on 
which they were placed at the time of 
obtaining the qualifications. 
Lecturers/Counsellors appointed on or 
after 11 October 1974 shall convert to a 
salary level one level above that on 
which they were placed at the time of 
obtaining the qualifications. 

(d) Unqualified teachers appointed to the Depart- 
ment from a teacher training institution who 
obtain approved teaching qualifications within 
a period of three years after leaving the 
teaching training institution shall be placed oh 
the same salary grade as their contemporaries 
who were appointed with completed 
qualifications. 

(e) Unqualified teachers other than those referred 
to in paragraph (d) of this subclause on gaining 
approved teaching qualifications — one 
increment. 

(f) A four-years-trained teacher, on obtaining a 
university master's degree, or its equivalent — 
one increment (except that only one increment 
can be obtained under this clause). 

(12) (a) Lecturers/Counsellors appointed to the 
Technical Education Division may proceed beyond Level 
11 to a maximum of Level 14, Table III by the possession 
of an approved relevant degree or other approved 
relevant graduate qualification or a course of study as 
approved by the Director of TAPE and recognised by the 
Director-General as an equivalent qualification. 

(b) Lecturers/Counsellors appointed to the Technical 
Education Division may proceed from Level 14 to a 
maximum of Level 20, Table III by 

(i) Satisfying a performance appraisal approved 
by the Director General to establish that they 
possess the appropriate teaching/counselling 
and professional competencies to merit 
proceeding to the maximum salary of Level 20. 

and 
(ii) The possession of a Bachelor's degree or 

equivalent together with an appropriate post 
graduate qualification or an appropriate 
diploma of the TED or its equivalent as 
approved by the Director General. 

and 
(iii) The academic requirements of the Teachers' 

Higher Certificate. 
and 

(iv) Counsellors must be "Registered Psycholo- 
gists" in accordance with the provisions of the 
Psychologists Registration Act 1976. 

and 
(v) A minimum of five years lecturing/counselling 

experience. 
(c) Lecturers/Counsellors initially appointed to a level 

above Level 14 may not proceed more than two incre- 
ments on the salary scale unless the appropriate 
qualifications in paragraphs (a) and (b) of subclause (12) 
of Part 3 of this clause are met. 

(13) Transitional conditions — 
(a) Lecturers and Counsellors shall transfer from 

their existing classification to Table III on the 
equivalent or next highest point to their current 
substantive salary. 

(b) Where the salary scale on which lecturers/ 
counsellors are currently placed entitles them to 
a salary which exceeds Level 11 and/or Level 

14, Table III, such entitlement shall remain 
notwithstanding the lecturer/counsellor may 
not meet the essential criteria for progression. 

(c) Lecturers/Counsellors referred to in paragraph 
(b) of this subclause shall not be granted further 
increments beyond their current entitlement 
until the stated criteria for progression is met. 

(14) (a) The fortnightly salary of all teachers, both 
permanent and temporary, shall be calculated as 
follows:— 

annual salary x 12 
313 

(rounds off to the nearest cent) 
(b) The daily rate of salary for any teacher is 

calculated as follows:— 
annual salary x J2^ 

313 10 
(rounds off to the nearest cent) 

(15) Part-time teachers shall 
(a) Receive entitlements calculated on a pro rata 

basis in the proportion that the number of 
hours or days worked bears to full-time. 

(b) Work for such period of time as is in inverse 
proportion to the part-time hours of duty 
before being eligible for an increment in basic 
salary or additional payment. 

(16) Subject to the provisions of regulation III of the 
Education Act Regulations 1960 periods of not less than 
four months of acting or relieving duty regardless of any 
break in continuity will be credited as service in the 
higher duty position for annual increments where such 
apply. 

(17) Temporary teachers who teach for at least five 
consecutive working days but less than a continuous 
period of four weeks shall be paid a loading of 20 per cent 
of their salary. 

Part 4—Promotional Positions. 
(1) (a) Unless otherwise specified teachers who receive 

appointments to promotional positions shall receive a 
specific salary as in Part 4 of this clause or shall transfer 
to one of the Salary Scales in Part 3 of this clause. 

(b)-Head of Department, Technical Education 
Division, shall receive the appropriate salary on Table III 
plus an administrative/responsibility allowance as in 
Part 5, except that the minimum salary shall be Level 16, 
Table III. 

(c) Senior Lecturers, Senior Counsellors, Technical 
Education Division, shall receive the appropriate salary 
on Table HI plus an administrative/responsibility allow- 
ance as in Part5, except that the minimum salary shall be 
Level 14, Table HI. 

(d) Those lecturers/counsellors referred to in subpara- 
graphs (ii) and (iii) of paragraph (b) of subclause (12) of 
this Part 3 of this clause who qualify for advancement 
under paragraphs (a) and (b) of subclause (12) of Part 3 
of this clause will be entitled to annual progression to the 
maximum level of Table III. 

(e) As at 1 January 1987 those lecturers who hold the 
position of Head of Department A and who are not four- 
years-trained will be placed on Level 17 of Table III plus 
an administrative/responsibility allowance as in Part 5 
and will remain at that level until they qualify for 
advancement under paragraphs (a) and (b) of subclause 
(12) of Part 3 of this clause. Those lecturers who are 
four-years-trained will be placed on Level 20, Table III, 
plus an administrative/responsibility allowance as in 
Part 5 of this clause. 

(f) As at 1 January 1987 those lecturers who hold the 
position of Head of Department B and who are not four- 
years-trained will be placed on Level 16 of Table III plus 
an administrative/responsibility allowance as in Part 5 of 
this clause and will remain at that level until they qualify 
under paragraphs (a) and (b) of subclause (12) of Part 3 
of this clause. Those lecturers who are four-years-trained 
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will be placed on Level 19, Table III, plus an adminis- 
trative/responsibility allowance as in Part 5 of this clause 
and will remairi at that level until they qualify under 
paragraphs (a) and (b) of subclause (12) of Part 3 of this 
clause. 

(g) As at 1 January 1987 those lecturers/counsellors 
who hold the position of Senior Lecturer A/Senior 
Counsellor and who are not four-years-trained shall be 
placed on Level 17, Table III, plus an administrative/ 
responsibility allowance as in Part 5 of this clause and 
will remain at that level until they qualify under para- 
graphs (a) and (b) of subclause (12) of Part 3 of this 
clause. Those lecturers/counsellors who are four-years- 
trained will be placed on Level 20, plus an administrative 
/responsibility allowance as in Part 5 of this clause. 

(h) As at 1 January 1987 those lecturers who hold the 
position of Senior Lecturer B and who are not four- 
years-trained will be placed on Level 14, Table III, plus 
an administrative/responsibility allowance as in Part 5 of 
this clause, and will remain at that level until they qualify 
under paragraphs (a) and (b) of subclause (12) of Part 3 
of this clause. Those lecturers who are four-years-trained 
will be placed on Level 17, Table III, plus the adminis- 
trative/responsibility allowance as in Part 5 of this 
clause, and will remain at that level until they qualify 
under paragraphs (a) and (b) of subclause (12) of Part 3 
of this clause. 

(2) Primary Schools. 
Salary Four Salary Other 
Code Year Code 

Trained 
Teacher 

$ $ 
1. Principals of 
Primary Schools - 
Class IA 01BA 40 797 01BR 36 798 
Class I 01BB 38 988 01BS 35 001 
Class II 01BC 36 440 01BT 32 448 
Class III 01BD 33 835 01BU 30 180 
Correspondence 
School 01BE 42 351 01BV 37 760 
Teacher-in-Charge, Class IV salary according to Column 
AC (four-years-trained teacher) or Column AT (other) 
of the Salary Scales. 
2. Principals of 
Special Aboriginal 
Schools - 
Class IA 01DA 42 240 01DR 38 247 
Class I 01DB 40 433 01DS 36 440 
Class II 01 DC 37 882 01DT 33 890 
Teacher-in-Charge, Class IV salary according to Column 
AC (four-years-trained teacher) or Column AT (other) 
of the Salary Scales and, in addition, a salary loading of 

$1 440 6101 (TIC) 

3. Principals of 
special schools for 
mentally and/or 
physically handi- 
capped children - 
Class IA 01DF 42 724 01DV 38 727 
Class I 01DG 40 917 01DW 36 929 
Class II 01DH 38 374 01DX 34 379 
Class III 01DI 35 765 01DY 32 108 
Teacher-in-Charge, Class IV salary according to Column 
AC (four-years-trained teacher) or Column AT (other) 
of the Salary Scales and, in addition, a salary loading of 

$1 932 6111 (TIC) 

4. Deputy 
Principals of 
Primary Schools - 
Class IA 01CA 33 253 01CR 29 659 
Class I 01CB 32 060 01CS 28 469 
Correspondence 
School 01CC 33 253 01CT 29 659 
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Salary Four Salary Other 
Code Year Code 

Trained 
Teacher 

$ $ 

5. Deputy 
Principals of 
special Aboriginal 
Schools - 
Class IA 01CD 34 252 01CU 30 486 
Class I 01CE 33 062 01CV 29 294 

6. Deputy 
Principals of 
Special Schools 
for handicapped 
children - 
Class IA 01CF 34 252 01CW 30 486 
Class I 01CG 33 062 01CX 29 294 

6A. Senior Assistants — salary according to Column AC 
(four-years-trained teacher) or Column AT (other) of the 
Salary Scales. 

(3) Secondary Schools. 
Salary Four Salary Other 
Code Year Code 

Trained 
Teacher 

$ $ 

7. Principals - 
(a) Schools classified as having over 600 students. 

01EA 44 814 01ET 39 961 
(b) Schools classified as having 600 or less students. 

01EB 43 199 01EU 38 516 
(c) District High Schools, Class I. 

01EC 40 797 01ER 36 798 
(d) District High Schools, Class II. 

01 ED 37 793 01ES 33 745 

8. Deputy Principals - 
(a) Schools classified as having over 600 students. 

01FA 38 317 01FU 34 170 
(b) Schools classified as having 600 or less students. 

01FB 34 555 01FV 30 785 
(c) District High Schools. 

01FD 33 717 01FS 30 073 

9. Senior Teachers - 

(a) Senior Teacher, High School certificate appointed 
prior to 1 July 1961. 

01FE 34 555 

(b) Senior Teachers who have served eight years as such 
and who are eligible for appointment as a deputy 
principal 

01FF 34 555 01FW 30 785 
provided that service as a deputy principal of a Class 
I District High School shall be counted as service as 
a senior teacher for the purpose of this paragraph. 

(c) Senior Teachers, manual arts and senior teachers, 
home economics, holding a Teachers' Higher 
Certificate appointed prior to 1 July 1964, who have 
served eight years as such and who have completed 
at least two years on Grade 11 

Table 1 01FG 34 555 

(d) Senior Teachers other than those in paragraphs (a), 
(b) and (c) of this subclause 

01FH 33 596 GIFT 29 966 
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(4) Technical Institutions. 
Salary Four Salary Other 
Code Year Code 

Trained 
Teacher 

$ $ 
10. Principals of technical colleges - 
(a) Class I 01 HA 46 555 01HR 41 510 
(b) Class II 01HB 44 814 01HS 39 961 
(c) Class III 01HC 43 199 01HT 38 516 
11. Deputy Principals - 
(a) Class I 01HD 40 443 01HU 36 067 
(b) Class II 01HE 38 317 01HV 34 170 
(c) Class III 01HF 34 555 01HW 30 785 
12. Officers-in-Charge (full-time) of evening technical 
schools - 
Class I 01ID 38 317 OUR 34 170 
Class II 01 IE 36 573 01 IS 32 612 
Class III 01 IF 34 451 OUT 30 555 
13. Counselling Service - 
(a) Principal 01 LA 44 814 01LR 39 961 
(b) Assistant Principal (confined to occupant at date of 

commencement of award) 
01LB 39 945 OILS 35 859 

(5) Special Education Services. 
Salary Four Salary Other 
Code Year Code 

Trained 
Teacher 

$ $ 
14. Teachers Centre for Continuing Education - 
(a) Principal 01 MA 44 814 01MS 39 961 
(b) Senior 

Lecturer 01MB 40 838 01MT 36 414 
(c) Lecturers A 

Year 7 07MC 37 377 07MR 33 453 
Year 6 06MC 36 663 06MR 32 739 
Year 5 05MC 35 941 05MR 32 020 
Year 4 04MC 35 220 04MR 31 314 
Year 3 03 MC 34 501 03 MR 30 598 
Year 2 02MC 33 884 02MR 29 983 
Year 1 01 MC 33 270 01MR 29 360 

(d) Lecturers B — Salary according to Column AD 
(four-years-trained teacher) or Column AU (other) 
of the Salary Scales. 

15. Guidance Branch - 
(a) Senior guidance officer 

01NA 39 613 01NR 35 325 
(b) District guidance officers 

01NB 37 377 01NS 33 453 
(c) Guidance officers, Grade 1 - 

Year 5 05NC 34 501 05NT 30 598 
Year 4 04NC 33 884 04NT 29 983 
Year 3 03NC 33 270 03NT 29 360 
Year 2 02NC 32 653 02NT 28 745 
Year 1 01NC 32 041 01NT 28 129 

(d) Guidance Officers, Grade II Salary according to 
Column AC (four-years-trained teacher) or Column 
AT (other) of the Salary Scales. 

16. (a) Principal advisory teacher 
01 PA 38 644 01PS 34 571 

(b) Senior advisory teacher 
01PB 35 462 01PT 31 624 

(c) Advisory teacher, Grade I - 
Year 4 04PC 33 884 04PR 29 983 
Year 3 03PC 33 270 03PR 29 360 
Year 2 02PC 32 653 02PR 28 745 
Year 1 01PC 32 041 01PR 28 129 

(d) Advisory teacher. Grade II salary according to 
Column AC (four-years-trained teacher) or Column 
AT (other) of the Salary Scale. 

Salary Four Salary Other 
Code Year Code 

Trained 
Teacher 

$ $ 

17. Education Officers - 
(a) Senior education officer 

01RA 40 174 
(b) Education officer, Grade I - 

Year 3 03RB 36 745 
Year 2 02RB 35 716 
Year 1 01RB 34 692 

(c) Education officer, Grade II - 
Year 5 05RC 33 316 
Year 4 04RC 32 295 
Year 3 03 RC 31265 
Year 2 02RC 30 376 
Year 1 01RC 29 779 

(d) Education officer, Grade III - 
Year 5 05RD 25 841 
Year 4 04RD 24 414 
Year 3 03RD 22 989 
Year 2 02RD 21 648 
Year 1 01RD 20 405 

18. Recruitment officers - 
(a) Senior recruitment officer 

01SA 40 174 01SS 35 823 
Recruitment officers - 
Year 3 03 SB 36 745 03SR 33 426 
Year 2 02SB 35 716 02SR 32 394 
Year 1 01SB 34 692 01SR 31 369 

Part 5—Allowances and Additional Payments. 
The allowances and additional payments provided 

under this Part apply to the following teachers while they 
are engaged in carrying out the duties as stated: 

$ Salary Abbre- 
Code viations 

1. Principals of agricultural 
schools with residential 
wings 1 118 6 401 AGR 
2. Teachers engaged in 
supervisory duties in the 
residential wings of agri- 
cultural schools 938 6 403 
3. Principals of technical 
colleges with residential 
wings 
4. Technical Education 
Division — Head of 
Department administrative/ 
responsibility allowance 
5. Senior Lecturer adminis- 
trative/responsibility 
allowance 
6. A Senior Lecturer 
(trades) in charge of a 
trade section, which is not 
part of a department and 
which consists of seven or 
more teachers 369 
7. Principals who by the 
direction of the Director 
General are charged with 
the responsibility for 
school bus services are paid 
an allowance in accordance 
with the following scale: 

No. of buses 1 160 
2 261 
3 362 
4 463 
5 564 
6 665 

01RU 35 823 

03RR 33 426 
02RR 32 394 
01 RR 31 369 

05RS 30 302 
04RS 29 278 
03 RS 28 251 
02RS 27 238 
01 RS 26 606 

05 RT 25 408 
04RT 23 980 
03RT 22 550 
02RT 21 203 
01 RT 19 964 

980 6 405 

1 695 
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No. of buses— 7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 

8. Teachers carrying out the 
duties of: 
(i) Youth education 

officers 1 918 7 501 YEO 
(ii) District youth 

organisers 1 918 6 501 DYO 
(iii) District youth 

organisers Driver 
education 1 918 6 551 DYO 

9. Sewing Teacher — $23.16 per week. 
10. Teachers approved to undertake special administra- 
tive duties determined by the Director General: 
(a) Teachers undertaking such duties under Regulation 

188 shall have their annual salary increased by — 
(four-years-trained teacher) 1 943 6 205 ADM 
(other) 1 778 6 206 ADM 
(b) Teachers other than those referred to in subpara- 

graph (a) of this paragraph shall have their annual 
salary increased by — 

(four-years-trained teacher) 980 6 201 ADM 
(other) 806 6 202 ADM 
11. Teachers in special Aboriginal schools and centres in 
special schools for mentally and/or physically handi- 
capped children and in other special classes approved by 
the Director General — salary according to Column AB 
(four-years-trained teacher) or Column AS (other) of the 
Salary Scales. 
12. Teachers approved by the Director General to act as 
teachers in charge of Schools of the Air — salary 
according to Column AC (four-years-trained teacher) or 
Column AT (other) of the Salary Scales. 
13. Hourly rate for "additional time" worked in TAPE 
shall be calculated as follows: 

Base annual salary — 1117.84 provided that the 
maximum rate shall be that payable to a lecturer/ 
counsellor at Level 20, Table III. 

14. Casual rates for persons employed on an hourly basis 
by the Technical Education Division shall be calculated 
as follows: 

Base annual salary — 1117.84 
Group 1 and 2 subj ects — Level 20 Table III 
Group 3 subjects —Level 14 Table III 
Group 4 subj ects —Level 6TableIII 

Part 6—Holiday Loading. 
(1) Teachers shall be paid a loading of 17 Vi per cent of 

current salary when proceeding on annual leave. The 
loading shall be calculated with respect to a maximum of 
four weeks annual leave provided that the amount of 
such loading shall not exceed the amount set out in the 
Australian Bureau of Statistics publication for average 
weekly earnings per male employed unit in Western 
Australia for the September quarter in the year 
immediately preceding the date leave is taken. 

For the purposes of this clause there shall be no 
distinction between permanent and temporary teachers. 

(2) Any teacher employed for not less than one 
continuous month shall be entitled to a holiday loading 
on a pro rata basis for each continuous month's service 

provided that any period of service that ceases before the 
31st day of March in any year shall not be taken into 
account. 

(3) Any teacher who starts work on the first school day 
and terminates some time during the year after the 31st 
day of March shall be credited with additional service 
from the 1st day of January to the first school day. Any 
teacher who starts work after the first school day and 
works for not less than one continuous month down to 
the last school day of the same year shall be credited with 
service to the 31st day of December. 

(4) Any teacher who works for a period within the 
school year which extends over term or semester 
vacations will be credited with service for such vacation 
period or periods. 

GOVERNMENT WATER SUPPLY, SEWERAGE 
AND DRAINAGE EMPLOYEES AWARD. 

No. 2 of 1980. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 204 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service & MisceUaneous, 
WA Branch, Applicant and Metropolitan Water 
Authority of WA, Respondent. 

Order. 
HAVING Heard Mr A.R. Beech on behalf of the 
Applicant and Mr K. Richardson on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, hereby orders — 

That the Government Water Supply, Sewerage 
and Drainage Employees Award No. 2 of 1980 as 
amended, be further amended in accordance with 
the following Schedule with effect from the 
beginning of the first pay period commencing on or 
after the date hereof. 

Dated at Perth this 20th day of May 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 

the number and title 42.—Trade Union Training Leave 
insert a new number and title 43.—English Language 
Tuition Leave:— 

43.—English Language Tuition Leave. 
2. Clause 42.—Trade Union Training Leave: 

Immediately following this clause insert a new Clause 
43.—English Language Tuition Leave:— 

43.—English Language Tuition Leave. 
(1) The employer shaU grante employees of non- 

English speaking background and who are unable to 
adequately communicate in the English language, 
time off without loss of pay during normal working 
hours to attend English language classes conducted 
by the Adult Migrant Education Service or any 
other recognised statutory authority. 

766 7 071 BUS 
867 7 081 BUS 
968 7 091 BUS 

1 069 7 101 BUS 
1 170 7 111 BUS 
1 271 7 121 BUS 
1 372 7 131 BUS 
1 473 7 141 BUS 
1 574 7 151 BUS 
1 675 7 161 BUS 
1 776 7 171 BUS 
1 877 7 181 BUS 
1 978 7 191 BUS 
2 079 7 201 BUS 
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(2) The selection of employees and the type, 
duration and extent of such courses shall be 
developed in consultation with the union, the 
employer and the Adult Migrant Education Service 
or other recognised authority. 

HOSPITAL EMPLOYEES 
(HOME OF PEACE). 
Award No. 26 of 1960. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 86 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service & Miscellaneous WA 
Branch, Applicant and Homes of Peace 
Incorporated, Respondent. 

Order. 
HAVING heard Ms K. Digwood on behalf of the 
applicant and Mrs P.E. Bentley on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 
and by consent, hereby orders — 

That the Hospital Employees' (Homes of Peace) 
Award No. 26 of 1960 as varied, consolidated and 
varied, be further varied in accordance with the 
following Schedule and that such variation shall 
have effect as and from the beginning of the first pay 
period commencing on or after the date herein. 

Dated at Perth this 22nd day of April 1987. 

J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 6.—Hours: Immediately following 

subclause (3) of this clause insert the following and re- 
number existing subclauses subsequent: 

(4) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1-4, the 
Accrued Day(s) Off standing to the credit of the 
employee at the date of transmission from service 
with the transmitter shall stand to the credit of the 
employee at the commencement of service with the 
transmittee and may be claimed in accordance with 
the provisions of this clause. 

2. Clause 14.—Maternity Leave: Immediately 
following subclause (12) of this clause add the following: 

(13) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1-4, the 
entitlement to maternity leave as prescribed by this 
clause standing to the credit of the employee at the 
date of transmission from service with the 
transmitter shall stand to the credit of the employee 
at the commencement of service with the transmittee 
and may be claimed in accordance with the 
provisions of this clause. 

HOSPITAL EMPLOYEES 
(Homes of Peace). 

Award No. 26 of 1960. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 905 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Homes of Peace 
Incorporated, Respondent. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent, 
hereby orders — 

That the Hospital Employees (Homes of Peace) 
Award No. 26 of 1960 as varied, consolidated and 
varied, be further varied in accordance with the 
following Schedule and that such variation shall 
have effect as and from the beginning of the first pay 
period commencing on or after the date herein. 

Dated at Perth this 22nd day of April 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 29.—Fares and Motor Vehicle Allowances: 

Delete subclause (2) of this clause and insert the 
following in lieu: 

(2) (a) Where an employee is required and 
authorised to use his own motor vehicle in the 
course of his duties he shall be paid an allowance not 
less than that provided for in the schedule set out 
hereunder. Notwithstanding anything contained in 
this subclause the employer and the employee may 
make any other arrangements as to car allowance 
not less favourable to the employee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be made 
at the appropriate rate applicable to each of the 
separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of Hire for Use of Employee's Own Vehicle 
on Employer's Business. 

Schedule — Motor Car. 
Engine Displacement 
(in cubic centimetres) 

Area and details Over 1600cc 1600cc 
2600cc -2600cc & Under 

Metropolitan Area: 
First 8000 kilometres 33.1 29.6 24.4 
Over 8000 kilometres 21.6 19.2 16.4 
South West Land 
Division: 
First 8000 kilometres 33.9 30.3 25.1 
Over 8000 kilometres 22.1 19.7 16.8 
North of 23.5 degrees 
South Latitude: 
First 8000 kilometres 
Over 8000 kilometres 
Rest of the State: 
First 8000 kilometres 
Over 8000 kilometres 
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HOSPITAL EMPLOYEES 
(Homes of Peace). 

Award No. 26 of 1960. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 147 of 1987. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Homes of Peace 
Incorporated, Respondent. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent, 
hereby orders — 

That the Hospital Employees (Homes of Peace) 
Award No. 26 of 1960 as varied, consolidated and 
varied, be further varied in accordance with the 
following Schedule and that such variation shall 
have effect as and from the beginning of the first pay 
period commencing on or after the date herein. 

Dated at Perth this 22nd day of April 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 10.—Record: Delete this clause and insert the 

following in lieu: 
10.—Record. 

(1) Each employer bound by this award shall 
maintain a record containing the following 
information:— 

(a) The name and address given by each 
employee subject to this award. 

(b) The date of birth of the employee if paid as 
a junior employee. 

(c) The date on which each employee 
commenced employment with that 
employer. 

(d) The classification and "year of employ- 
ment" of the employee and whether the 
employee is employed full-time, part-time 
or casual. 

(e) The commencing and finishing time of 
work each day, together with any periods 
between those times when the employee 
was not required to work. 

(f) The total number of ordinary hours and 
the total number of overtime hours 
worked each day. 

(g) The wages and any allowances paid to each 
employee each pay period and any 
deductions made therefrom. 

(2) (a) The record shall be kept at one establish- 
ment and in date order so that the inspections 
referred to in subclause (3) of this clause may be 
made with respect to any period in the 12 months 
preceeding the date of inspection. 

(b) The employer may, if it is part of normal 
business practice, periodically send the record or 
any part of the record to another person, provided 
that the provisions of this paragraph shaU not relieve 
the employer of the obligations contained elsewhere 
in this clause. 

(3) (a) Subject to this clause, the record shall be 
available for inspection by any officer of the union 
or other authorised representative of the union 

between the hours of 9.00 a.m. and 5.00 p.m. 
Monday to Friday inclusive, at such time and date as 
requested by the Union. 

(b) The officer of the Union or other authorised 
representative of the Union shall be permitted 
reasonable time to inspect the record and, if 
required, take an extract or copy of any of the 
information contained therein. 

(c) The employer shall permit each employee to 
inspect the record as it relates to that employee 
either at the time of payment of wages or at such 
other time as may be mutually convenient. The 
employer shall not unreasonably withhold the 
record from inspection by the employee. 

(4) (a) If, for any reason, the record is not 
available for inspection at the time and date 
requested, the Union and the employer or his agent 
may fix a mutually convenient time for the 
inspection to take place. 

(b) If a mutually convenient time cannot be fixed, 
the Union may advise the employer in writing that it 
requires to inspect the record in accordance with the 
provisions of this award and shall specify the period 
contained in the record which it requires to inspect. 

(c) Within 10 days of the receipt of such advice: 
(i) Employers who normally keep the record 

at a place more than 35 kilometres from 
the GPO Perth shall send a copy of that 
part of the record specified to the office of 
the Union, and, 

(ii) employers who normally keep the record 
at a place less than 35 kilometres from the 
GPO Perth shall make the record available 
to the Union at a time specified by the 
Union. 

(d) In the event of a demand made by the Union 
which the employer considers unreasonable, the 
employer may apply to the Western Australian 
Industrial Relations Commission for direction. An 
application to the Western Australian Industrial 
Relations Commission made by an employer for 
direction will, subject to that direction, stay the 
requirements contained elsewhere in this subclause. 

(5) In addition to the foregoing, the employer 
shall maintain for the duration of the employees 
employment, a record in respect of each employee 
showing: 

(a) Name and classification. 
(b) Total hours worked each week. 
(c) Number of days worked each week. 
(d) Total wages paid each pay period. 

(6) Records required to be kept by this clause shall 
be passed on to any succeeding employer in the 
event that the business is sold or transmitted. 
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HOSPITAL LAUNDRY AND LINEN SERVICE 
(Government). 

Award No. 36 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 183 of 1987. 

Between Board of Management, Lakes Hospital, Appli- 
cant and Metropolitan Laundry Employees' 
Industrial Union of Workers, Respondent. 

Order. 
HAVING heard Ms M. Manning on behalf of the Appli- 
cant and Mr C. Evans on behalf of the Respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Hospital Laundry and Linen Service 
(Government) Award 1982 No. 36 of 1981 as varied 
be further varied in accordance with the following 
schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the date herein. 

Dated at Perth this 30th day of April 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.l Commissioner. 

Schedule. 
1. Clause 5 .—Definitions: Delete this clause and insert 

the following in lieu: 
5.—Definitions. 

(1) Foreperson shall mean an employee appointed 
as such by the employer in any section of the 
laundry. 

(2) Laundryperson shall mean any employee 
engaged in the preparation, folding, ironing, 
sorting, marking, packing, weighing or distribution 
of any type of linen or uniforms and any other 
general duties. 

(3) Laundryperson Grade I shall mean an 
employee appointed as such to operate any or all of 
the following machines: washer extractors under 
136.2 kilos dry weight capacity, hydro extractors, 
tumbler dryers, weight scale conveyors, soap and 
ingredient mixers and may be employed on the first 
stage of the sorting belt. 

(4) Laundryperson Grade II shall mean an 
employee appointed as such to operate all the 
machines as defined in Grade I in addition to tunnel 
washers and wash extractors over 136.2 kilos dry 
weight capacity, and may be employed on the first 
stage of the sorting belt. 

(5) Press Operator Grade I shall mean any 
employee operating automatic or manual laundry 
press. 

(6) Press Operator Grade II shall mean any 
employee engaged to operate all types of pressing 
and finishing equipment. 

(7) Machinist shall mean any employee engaged 
to repair or carry out alterations to linen or 
uniforms, including the operation of patching and 
marking machines and the cutting of condemned 
linen. 

(8) Dry Cleaner Presser is an employee employed 
pressing articles that have been dry cleaned which 
included distillation, filtration and pre-spotting 
techniques. 

(9) Casual employee means an employee engaged 
for a period of less than one week. 

(10) Accrued Day(s) Off shall mean the paid 
day(s) off accruing to an employee resulting from an 
entitlement to the 38 hour week as prescribed in 
Clause 6.—Hours of this award. 

2. Clause 29.—Wages: Delete this clause and insert in 
lieu the following: 

29.—Wages. 
(1) The minimum rate of wage per week payable 

under this award shall be as follows: 
Classification: $ p.w. 
(a) Foreperson — 

Grade I 
First year of employment 334.90 
Second year of employment 339.40 
Third year of employment and 
thereafter 343.30 
Grade II 
First year of employment 351.00 
Second year of employment 355.70 
Third year of employment and 
thereafter 359.50 

Grade III 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 
Grade IV 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 
Laundryperson Grade I — 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 
Laundryperson Grade II — 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 
Laundryperson — 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 
Driver of motor vehicle — 
Under 1.2 tonnes capacity 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 
Exceeding 1.2 tonnes capacity 
but not exceeding three tonnes 
capacity 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 
Exceeding three tonnes but 
under six tonnes capacity 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 
Gardener — 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 
Security Person — 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 

379.20 
383.80 

387.80 

395.40 
400.00 

403.80 

302.80 
307.20 

311.10 

310.50 
314.80 

318.50 

298.10 
302.30 

305.90 

321.50 
324.90 

328.60 

324.60 
327.90 

331.20 

328.10 
331.30 

334.50 

307.00 
310.90 

314.20 

303.20 
306.80 

310.00 
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(h) Storeperson — 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 

(i) Press Operator Class I — 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 

(j) Press Operator Class 11 — 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 

(k) Machinist — 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 

(1) Cook — 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 

(m) Tradesperson Cook — 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 

(n) Dry Cleaner — 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 

(o) Spotter Dry Cleaner — 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 

(p) Dry Cleaner Presser — 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 

(q) Cutter — 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 

315.80 
319.30 

322.40 

300.70 
304.70 

308.30 

308.30 
312.50 

315.90 

304.10 
308.20 

314.30 
318.60 

365.90 
371.90 

376.30 

319.90 
323.50 

304.10 
308.20 

311.80 

320.00 
323.70 

327.20 

332.30 
336.00 

339.40 

(2) Junior Employees 
(a) Junior employees may be engaged in the 

following sections: 
Sewing section 
Dry cleaning section 
Inspection/Marking section 
Personal/Special section of despatch 
Emptying linen into fixtures in despatch 
Vibra steamer section 
Press section 
Blanket and towel section 
Racking smalls on ironers section 
Wet shake section 
Dry fold section 
Canteen section 
Weighing out section 
Classifying clean uniforms in despatch 
Junior employees engaged in the above 
sections shall be paid the prescribed per- 

employee in their first year of employment 
doing the same class of work. 

% 
Under 17 years of age 60 
Under 18 years o f age 7 0 
Under 19 years of age 85 
At 19 years of age 100 

(b) Any junior employee engaged in any 
classification, other than those described 
in paragraph (a) hereof shall be paid adult 
rates of pay. 

(3) Casual Employees: Casual employees shall be 
paid at the rate of 20 per cent in addition to the rates 
herein prescribed. 

(4) Leading Hands: Any employee who is placed 
in charge for not less than one day of: 

(a) not less than three and not more than 10 
other employees shall be paid at the rate of 
$14.20 per week extra; 

(b) more than 10 and not more than 20 other 
employees shall be paid at the rate of 
$21.80 per week extra; 

(c) more than 20 other employees shall be paid 
at the rate of $28.10 per week extra. 

(5) When a classification is graded, the initial 
gradings and/or subsequent promotion within the 
grades shall be at the discretion of the employer. 

(6) The hourly rate shall be calculated by dividing 
the weekly rate herein expressed by 38. 

(7) An employee shall be paid for Accrued Day(s) 
Off at the rate, including shift work penalties, at 
which it was accumulated. 

HOSPITAL SALARIED OFFICERS. 
Award No. 39 of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 8 of 1987. 

Between Royal Perth Hospital and Others, Applicants 
and Hospital Salaried Officers Association of 
Western Australia (Union of Workers), Respond- 
ent. 

Order. 
HAVING heard Mr J.F. Flood on behalf of the 
Applicants and Mr D.P. Hill on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 1195 of 1986, dated 24 April 
1987, have been complied with, and by consent and 
subject to the transitional arrangements published in the 
Public Service Notices of 26 November 1986, hereby 
orders — 

That the Hospital Salaried Officers Award 1968, 
No. 39 of 1968, as amended and consolidated, be 
further amended in accordance with the following 
schedule with effect on and from 1 December 1986. 

Dated at Perth this 11th day of May 1987. 

(Sgd.) G.L.FIELDING, 
[L.S.l Commissioner. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 873 

Schedule. 
Clause 20.—Motor Vehicle Allowances: Delete this 

clause and insert in lieu thereof: 
20.—Motor Vehicle Allowances. 

(1) Allowance for Workers Required to Supply 
and Maintain a Vehicle as a Term of Employment. 

(a) A worker who is required to supply and 
maintain a motor vehicle for use when 
travelling on official business as a term of 
employment and who is not in receipt of 
an allowance provided by subclause (5) 
shall be reimbursed monthly in accordance 
with the appropriate rates set out in 
subclause (7) for journeys travelled on 
official business and approved by the 
employer or an authorised worker. 

(b) A worker who is reimbursed under the 
provisions of subclause (l)(a) will also be 
subject to the following conditions. 

(i) For the purpose of subclause (l)(a) 
a worker shall be reimbursed with 
the appropriate rates set out in 
subclause (7) for the distance 
travelled from the worker's 
residence to the place of duty and 
for the return distance travelled 
from place of duty to residence 
except on a day where the worker 
travels direct from residence to 
headquarters and return and is not 
required to use the vehicle on 
official business during the day. 

(ii) Where a worker, in the course of a 
journey, travels through two or 
more separate areas, reimburse- 
ment shall be made at the 
appropriate rate applicable to each 
of the areas traversed as set out in 
subclause (7). 

(iii) Where a worker does not travel in 
excess of 4 000 kilometres in a year 
an allowance calculated by multi- 
plying the appropriate rate per 
kilometre by the difference 
between the actual distance 
travelled and 4 000 kilometres shall 
be paid to the worker provided that 
where the worker has less than 12 
months' qualifying service in the 
year then the 4 000 kilometre 
distance will be reduced on a pro 
rata basis and the allowance 
calculated accordingly. 

(iv) Where a part-time worker is eligible 
for the payment of an allowance 
under (iii) above such allowance 
shall be calculated on the 
proportion of total hours worked 
in that year by the worker to the 
annual standard hours had the 
worker been employed on a full- 

- time basis for the year. 
(v) A worker who is required to supply 

and maintain a motor vehicle for 
use on official business is excused 
from this obligation in the event of 
the worker's vehicle being stolen, 
consumed by fire, or suffering 
major and unforeseen mechanical 
breakdown or accident, in which 
case all entitlement to reimburse- 
ment ceases while the worker is 
unable to provide the motor vehicle 
or a replacement. 

(vi) It shall be open to the employer or 
his representative to elect to waive 
the requirement that a worker 

supply and maintain a motor 
vehicle for use on official business, 
but three months' written notice of 
the intention so to do shall be given 
to the worker concerned. 

(2) Allowance for Workers Relieving Workers 
Subject to subclause (1). 

(a) A worker not required to supply and 
maintain a motor vehicle as a term of 
employment who is required to relieve a 
worker required to supply and maintain a 
motor vehicle as a term of employment 
shall be reimbursed all expenses incurred 
in accordance with the appropriate rates 
set out in subclause (7) for all journeys 
travelled on official business and approved 
by the employer or an authorised worker 
where the worker is required to use his/her 
vehicle on official business whilst carrying 
out the relief duties. 

(b) For the purposes of subclause (2)(a) a 
worker shall be reimbursed all expenses 
incurred in accordance with the 
appropriate rates set out in subclause (7) 
for the distance travelled from the 
worker's residence to place of duty and the 
return distance travelled from place of 
duty to residence except on day where the 
worker travels direct from residence to 
headquarters and return and is not 
required to use the vehicle on official 
business during the day. 

(c) Where a worker, in the course of a journey 
travels through two or more separate 
areas, reimbursement shall be made at the 
appropriate rate applicable to each of the 
areas traversed as set out in subclause (7). 

(d) For the purposes of this subclause the 
allowance provided in subclause (l)(b), 
(iii) and (iv) shall not apply. 

(3) Allowance for Other Workers Using Vehicle 
on Official Business. 

(a) A worker who is not required to supply 
and maintain a motor vehicle for use when 
travelling on official business as a term of 
employment, but when requested by the 
employer or an authorised worker 
voluntarily consents to use the vehicle and 
who is not in receipt of an allowance 
provided by subclause (5) shall, for 
journeys travelled on official business 
approved by the employer or an 
authorised worker be reimbursed all 
expenses incurred in accordance with the 
appropriate rates set out in subclauses (8) 
and (9). 

(b) For the purpose of subclause (3)(a) a 
worker shall not be entitled to reimburse- 
ment for any expenses incurred in respect 
to the distance between the worker's 
residence and headquarters and the return 
distance from headquarters to residence. 

(c) Where a worker in the course of a journey 
travels through two or more separate 
areas, reimbursement shall be m;ade at the 
appropriate rate applicable to each of the 
areas traversed as set out in subclause (8). 

(4) Allowance for Towing Employer's Caravan 
or Trailer: In the cases where workers are required 
to tow employer's caravans on official business, the 
additional rate shall be three cents per kilometre. 
When an employer's trailer is towed on official 
business the additional rate shall be two cents per 
kilometre. 
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(5) Commuted Allowance: The employer may 
authorise a commuted amount for reimbursement 
of costs for motor vehicles or any other conveyance 
belonging to a worker. 

(6) Increase of Inadequate Rates: The employer 
may increase the rates prescribed by this subclause 
in any case in which it is satisfied that they are 
inadequate. 

(7) Requirement to Supply and Maintain a Motor 
Car. 

Engine Displacement 
Area in Details (in cubic centimetres) 

Over Over 1600cc 
Rate per kilometre 2600cc 1600cc and 

-2600cc Under 
Metropolitan Area 

First 4 000 km 58.3 52.4 42.3 
Over 4 000-8 000 km 25.9 23.2 19.5 
Over 8 000-16 000 km 15.1 13.5 11.9 
Over 16 000 km 19.5 18.0 14.3 

South West Land Division 
First 4 000 km 59.5 53.6 43.4 
Over 4 000-8 000 km 26.5 23.8 20.0 
Over 8 000-16 000 km 15.5 13.8 12.2 
Over 16 000 km 19.8 18.3 14.6 

North of 23.5° South Latitude 
First 4 000 km 66.0 58.9 48.5 
Over 4 000-8 000 km 28.9 25.8 21.9 
Over 8 000-16 000 km 16.6 14.7 13.0 
Over 16,0(K) km 17.9 16.4 13.4 

Rest of the State 
First 4 000 km 61.4 55.4 44.7 
Over 4 000-8 000 km 27.4 24.6 20.6 
Over 8 000-16 000 km 16.1 14.3 12.6 
Over 16 000 km 18.9 17.4 14.1 
(8) Voluntary Use of a Motor Car. 

Engine Displacement 
Area and Details (in cubic centimentres) 

Over Over 1600cc 
Rate per kilometre 2600cc 160Qcc and 

-2600cc Under 
Metropolitan Area 28.6 25.6 21.4 
South West Land Division29.3 26.2 21.9 
North of 23.5° South 
Latitude 32.0 28.5 24.1 
Rest of the State 30.2 27.2 22.6 

(9) Voluntary Use of a Motor Cycle. 
Distance Travelled During a Rate 
Year on Official Business c/km 
Rate per kilometre 10 

(10) In this clause the following expressions shall 
have the following meanings:— 

(a) "A year" means 12 months commencing 
on the first day of luly and ending on 30 
lune next following. 

(b) "South West Land Division" means the 
South West Land Division as defined by 
section 28 of the Land Act 1933-1971, 
excluding the area contained within the 
Metropolitan Area. 

(c) "Rest of the State" means that area south 
of 23.5 degrees south latitude, excluding 
the Metropolitan Area and the South West 
Land Division. 

(d) "Term of Employment" means a 
requirement made known to the worker at 
the time of applying for the position by 
way of publication in the advertisement 
for the position, written advice to the 
worker contained in the offer for the 
position or oral communication at inter- 
view by an interviewing worker and such 
requirement is accepted by the worker 
either in writing or oraEy. 

(11) The allowances in this clause shaU be varied 
in accordance with any movement in the allowances 
in the Public Service Motor "Vehicle Allowances 
Consolidation Award 1986, No. 13 of 1976. 

HOSPITAL WORKERS (CLEANING 
CONTRACTORS — PRIVATE HOSPITALS). 

Award No. 2 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 87 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service & Miscellaneous WA 
Branch, Applicant and Powerclean, Respondent. 

Order. 
HAVING heard Ms K. Digwood on behalf of the 
applicant and Mrs P.E. Bentley on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 
and by consent, hereby orders — 

That the Hospital Workers (Cleaning Contractors 
— Private Hospitals) Award 1978 No. 2 of 1977 as 
varied, consolidated and varied, be further varied in 
accordance with the following Schedule and that 
such variation shall have effect as and from the 
beginning of the first pay period commencing on or 
after the date herein. 

Dated at Perth this 22nd day of April 1987. 

I.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 7.—Hours: Immediately following 

subclause (3) of this clause insert the following and re- 
number existing subclauses subsequent: 

(4) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1-4, the 
Accrued Day(s) Off standing to the credit of the 
employee at the date of transmission from service 
with the transmitter shall stand to the credit of the 
employee at the commencement of service with the 
transmittee and may be claimed in accordance with 
the provisions of this clause. 

2. Clause 16A.—Maternity Leave: Immediately 
following subclause (12) of this clause add the following: 

(13) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions pubhshed in Volume 66 of the Western 
Australian Industrial Gazette at pages 1-4, the 
entitlement to maternity leave as prescribed by this 
clause standing to the credit of the employee at the 
date of transmission from service with the 
transmitter shall stand to the credit of the employee 
at the commencement of service with the transmittee 
and may be claimed in accordance with the 
provisions of this clause. 
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HOSPITAL WORKERS 
(Cleaning Contractors — Private Hospitals). 

Award No. 2 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 148 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Powerclean, 
Respondent. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent, 
hereby orders — 

That the Hospital Workers (Cleaning Contractors 
— Private Hospitals) Award 1978 No. 2 of 1977 as 
varied, consolidated and varied, be further varied in 
accordance with the following Schedule and that 
such variation shall have effect as and from the 
beginning of the first pay period commencing on or 
after the date herein. 

Dated at Perth this 22nd day of April 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 14.—Record: Immediately after subclause (4) 

of this clause add the following: 
(5) In addition to the foregoing, the employer 

shall maintain for the duration of the employees 
employment, a record in respect of each employee 
showing: 

(a) Name and classification. 
(b) Total hours worked each week. 
(c) Number of days worked each week. 
(d) Total wages paid each pay period. 

(6) Records required to be kept by this clause shall 
be passed on to any succeeding employer in the 
event that the business is sold or transmitted. 

HOSPITAL WORKERS 
(Cleaning Contractors Private Hospitals). 

Award No. 2 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 902 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Powerclean, 
Respondent. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent, 
hereby orders — 

That the Hospital Workers (Cleaning Contractors 
— Private Hospitals) Award 1978 No. 2 of 1977 as 
varied, consolidated and varied, be further varied in 

accordance with the following Schedule and that 
such variation shall have effect as and from the 
beginning of the first pay period commencing on or 
after the date herein. 

Dated at Perth this 22nd day of April 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 23.—Fares, Travelling Time and Transport: 

Delete subclause (2) of this clause and insert the 
following in lieu: 

(2) (a) Where an employee is required and 
authorised to use his own motor vehicle in the 
course of his duties he shall be paid an allowance not 
less than that provided for in the schedule set out 
hereunder. Notwithstanding anything contained in 
this subclause the employer and the employee may 
make any other arrangements as to car allowance 
not less favourable to the employee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be made 
at the appropriate rate applicable to each of the 
separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of Hire for Use of Employee's Own Vehicle 
on Employer's Business. 

Schedule — Motor Car. 
Engine Displacement 
(in cubic centimetres) 

Area and details Over 16Q0cc 1600cc 
2600cc -2600cc & Under 

Metropolitan Area: 
First 8000 kilometres 33.1 29.6 24.4 
Over 8000 kilometres 21.6 19.2 16.4 
South West Land 
Division: 
First 8000 kilometres 
Over 8000 kilometres 
North of 23.5 degrees 
South Latitude: 
First 8000 kilometres 
Over 8000 kilometres 
Rest of the State: 
First 8000 kilometres 34.8 31.2 25.8 
Over 8000 kilometres 22.7 20.3 17.2 

HOSPITAL WORKERS 
(Hostel Domestics). 

Award No. 19 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 896 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Braemar Presbyterian 
Home for the Aged and Others, Respondents. 
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Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent, 
hereby orders — 

That the Hospital Workers (Hostel Domestics) 
Award No. 19 of 1977 as varied, consolidated and 
varied, be further varied in accordance with the 
following Schedule and that such variation shall 
have effect as and from the beginning of the first pay 
period commencing on or after the date herein. 

Dated at Perth this 22nd day of April 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Order. 
HAVING heard Ms K. Digwood on behalf of the 
applicant and Mrs P.E. Bentley on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 
and by consent, hereby orders — 

That the Hospital Workers (Hostel Domestics) 
Award 1978 No. 19 of 1977 as varied, consolidated 
and varied, be further varied in accordance with the 
following Schedule and that such variation shall 
have effect as and from the beginning of the first pay 
period commencing on or after the date herein. 

Dated at Perth this 22nd day of April 1987. 

J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 30.—Fares and Motor Vehicle Allowances: 

Delete subclause (2) of this clause and insert the 
following in lieu: 

(2) (a) Where an employee is required and 
authorised to use his own motor vehicle in the 
course of his duties he shall be paid an allowance not 
less than that provided for in the schedule set out 
hereunder. Notwithstanding anything contained in 
this subclause the employer and the employee may 
make any other arrangements as to car allowance 
not less favourable to the employee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be made 
at the appropriate rate applicable to each of the 
separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of Hire for Use of Employee's Own Vehicle 
on Employer's Business. 

Schedule — Motor Car. 
Engine Displacement 
(in cubic centimetres) 

Area and details Over 1600cc 1600cc 
2600cc -260Qcc & Under 

Metropolitan Area: 
First 8000 kilometres 33.1 
Over 8000 kilometres 21.6 
South West Land 
Division: 
First 8000 kilometres 33.9 
Over 8000 kilometres 22.1 
North of 23.5 degrees 
South Latitude: 
First 8000 kilometres 37.5 33.2 27.9 
Over 8000 kilometres 24.1 21.4 18.4 
Rest of the State: 
First 8000 kilometres 34.8 31.2 25.8 
Over 8000 kilometres 22.7 20.3 17.2 

HOSPITAL WORKERS 
(HOSTEL DOMESTICS). 

Award No. 19 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 149 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service & Miscellaneous WA 
Branch, Applicant and Braemar Presbyterian Home 
for the Aged and Others, Respondents. 

Schedule. 
1. Clause 14.—Record: Immediately after subclause 

(4) of this clause add the following: 
(5) In addition to the foregoing, the employer 

shall maintain for the duration of the employees 
employment, a record in respect of each employee 
showing: 

(a) Name and classification. 
(b) Total hours worked each week. 
(c) Number of days worked each week. 
(d) Total wages paid each pay period. 

(6) Records required to be kept by this clause shall 
be passed on to any succeeding employer in the 
event that the business is sold or transmitted. 

HOSPITAL WORKERS 
(HOSTEL DOMESTICS). 

Award No. 19 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 82 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service & Miscellaneous WA 
Branch, Applicant and Braemar Presbyterian Home 
for the Aged and Other, Respondents. 

Order. 
HAVING heard Ms K. Digwood on behalf of the 
applicant and Mrs P.E. Bentley on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 
and by consent, hereby orders — 

That the Hospital Workers (Hostel Domestics) 
Award 1978 No. 19 of 1977 as varied, consolidated 
and varied, be further varied in accordance with the 
following Schedule and that such variation shall 
have effect as and from the beginning of the first pay 
period commencing on or after the date herein. 

Dated at Perth this 22nd day of April 1987. 

J.A. NEGUS, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 7.—Hours: Immediately following 

subclause (3) of this clause insert the following and re- 
number existing subclauses (4) and (5) as (5) and (6): 

(4) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1-4, the 
Accrued Day(s) Off standing to the credit of the 
employee at the date of transmission from service 
with the transmitter shall stand to the credit of the 
employee at the commencement of service with the 
transmittee and may be claimed in accordance with 
the provisions of this clause. 

2. Clause 16A.—Maternity Leave: Immediately 
following subclause (12) of this clause add the following: 

(13) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1-4, the 
entitlement to maternity leave as prescribed by this 
clause standing to the credit of the employee at the 
date of transmission from service with the 
transmitter shall stand to the credit of the employee 
at the commencement of service with the transmittee 
and may be claimed in accordance with the 
provisions of this clause. 

HOSPITAL WORKERS 
(HOSTEL SUPERVISORS). 

Award No. 6 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 84 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service & MisceUaneous WA 
Branch, Applicant and Braemar Presbyterian Home 
for the Aged and Others, Respondents. 

Order. 
HAVING heard Ms K. Digwood on behalf of the 
applicant and Mrs P.E. Bentley on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 
and by consent, hereby orders — 

That the Hospital Workers (Hostel Supervisors) 
Award No. 6 of 1978 as varied, consolidated and 
varied, be further varied in accordance with the 
following Schedule and that such variation shall 
have effect as and from the beginning of the first pay 
period commencing on or after the date herein. 

Dated at Perth this 22nd day of April 1987. 

J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 7.—Hours: Immediately following 

subclause (3) of this clause insert the following and re- 
number existing subclauses subsequently: 

(4) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 

subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1-4, the 
Accrued Day(s) Off standing to the credit of the 
employee at the date of transmission from service 
with the transmitter shall stand to the credit of the 
employee at the commencement of service with the 
transmittee and may be claimed in accordance with 
the provisions of this clause. 

2. Clause 11A.—Maternity Leave: Immediately 
following subclause (12) of this clause add the following: 

(13) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1-4, the 
entitlement to maternity leave as prescribed by this 
clause standing to the credit of the employee at the 
date of transmission from service with the 
transmitter shall stand to the credit of the employee 
at the commencement of service with the transmittee 
and may be claimed in accordance with the 
provisions of this clause. 

HOSPITAL WORKERS 
(HOSTEL SUPERVISORS). 

Award No. 6 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 150 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service & Miscellaneous WA 
Branch, Applicant and Braemar Presbyterian Home 
for the Aged and Others, Respondents. 

Order. 
HAVING heard Ms K. Digwood on behalf of the 
applicant and Mrs P.E. Bentley on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 
and by consent, hereby orders — 

That the Hospital Workers (Hostel Supervisors) 
Award No. 6 of 1978 as varied, consolidated and 
varied, be further varied in accordance with the 
following Schedule and that such variation shall 
have effect as and from the beginning of the first pay 
period commencing on or after the date herein. 

Dated at Perth this 22nd day of April 1987. 

J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 15.—Time and Wages Record: Immediately 

after subclause (4) of this clause add the following: 
(5) In addition to the foregoing, the employer 

shall maintain for the duration of the employees' 
employment, a record in respect of each employee 
showing: 

(a) Name and classification. 
(b) Total hours worked each week. 
(c) Number of days worked each week. 
(d) Total wages paid each pay period. 

(6) Records required to be kept by this clause shall 
be passed on to any succeeding employer in the 
event that the business is sold or transmitted. 
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HOSPITAL WORKERS 
(Hostel Supervisors). 
Award No. 6 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 895 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Braemar Presbyterian 
Home for the Aged and Others, Respondents. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent, 
hereby orders — 

That the Hospital Workers (Hostel Supervisors) 
Award No. 6 of 1978 as varied, consolidated and 
varied, be further varied in accordance with the 
following Schedule and that such variation shall 
have effect as and from the beginning of the first pay 
period commencing on or after the date herein. 

Dated at Perth this 22nd day of April 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 18.—Fares and Motor Vehicle Allowances: 

Delete subclause (2) of this clause and insert the 
following in lieu: 

(2) (a) Where an employee is required and 
authorised to use his own motor vehicle in the 
course of his duties he shall be paid an allowance not 
less than that provided for in the schedule set out 
hereunder. Notwithstanding anything contained in 
this subclause the employer and the employee may 
make any other arrangements as to car allowance 
not less favourable to the employee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be made 
at the appropriate rate applicable to each of the 
separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of Hire for Use of Employee's Own Vehicle 
on Employer's Business. 

Schedule — Motor Car. 
Engine Displacement 
(in cubic centimetres) 

Area and details Over 1600cc 1600cc 
2600cc -2600cc & Under 

Metropolitan Area: 
First 8000 kilometres 33.1 29.6 24.4 
Over 8000 kilometres 21.6 19.2 16.4 
South West Land 
Division: 
First 8000 kilometres 33.9 30.3 25.1 
Over 8000 kilometres 22.1 19.7 16.8 
North of 23.5 degrees 
South Latitude: 
First 8000 kilometres 37.5 33.2 27.9 
Over 8000 kilometres 24.1 21.4 18.4 
Rest of the State: 
First 8000 kilometres 34.8 31.2 25.8 
Over 8000 kilometres 22.7 20.3 17.2 

IRON ORE PRODUCTION AND PROCESSING 
(Hamersley Iron Pty Limited). 

Award No. 15 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1258 of 1986. 

Between Hamersley Iron Pty Limited, Applicant and 
Australian Workers' Union, West Australian 
Branch, Respondent. 

Order. 
WHEREAS Hamersley Iron Pty Limited and the 
Australian Workers' Union, West Australian Branch are 
parties to the Iron Ore Production and Processing 
(Hamersley Iron Pty Limited) Award No. 15 of 1985; 
and whereas Hamersley Iron Pty Limited filed an 
application to amend the aforementioned Award, being 
No. 1258 of 1986; and whereas a Conference was con- 
vened pursuant to section 32 of the Industrial Relations 
Act 1979on the 10th day of December 1986; and whereas 
Hamersley Iron Pty Limited and the Australian 
Workers' Union, West Australian Branch advised the 
Commission at the aforementioned Conference that they 
had reached agreement regarding the aforementioned 
application for Award amendment; now therefore, I, the 
undersigned, pursuant to the powers conferred on me by 
the Industrial Relations Act 1979 hereby order — 

That the Iron Ore Production and Processing 
(Hamersley Iron Pty Limited) Award No. 15 of 1985 
be varied by the addition to the said Award of the 
schedule annexed hereto and entitled: 

Hamersley Iron Pty Limited (Tom Price — Mine 
Production) AWU Multi-Skilling Arrangements, 
and that such variation shall have effect on and 
from the 14th day of December 1986. 

Dated at Perth this 12th day of December 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
Hamersley Iron (Tom Price — Mine Production) 

AWU Multi-Skilling Arrangements. 
Part 1. 

1.—Preface. 
This schedule documents the arrangements agreed 

between the Australian Workers' Union, employees at 
Tom Price and Hamersley Iron Pty Limited to 
implement a six month trial of multi-skilling in the Mine 
Production Department at Tom Price. 

The objective of multi-skilling is to provide a trained, 
flexible and efficient workforce to reasonably and 
effectively meet the Company's operational needs and at 
the same time provide employees with work and a work 
environment which is satisfying to the employee and the 
Company. 

This schedule also represents the mutual commitment 
of the employees concerned, their union and the 
Company to achieving the objectives of multi-skilling 
during a trial period of not less than six months. 

The multi-skilling arrangements set out herein flow on 
from the joint AWU-Company review of the Mixed 
Functions provisions which were newly established in the 
1985 award. This schedule represents the result of 
discussion between employees and their representatives, 
the union and the Company over an extended period. 

This schedule supplements the Iron Ore Production 
and Processing (Hamersley Iron Pty Limited) Award 
No. 15 of 1985. 
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2.—Title. 
This schedule shall be known as the Hamersley Iron 

(Tom Price — Mine Production) AWU Multi-Skilling 
Arrangements Schedule. 

3.—Application. 
This schedule will apply to employees employed in the 

Mine Production Department at Tom Price and 
classified as Mineworker Level 6 to 1 and in lieu of the 
following classifications in Award No. 15 of 1985, viz: 

Quarry and Plant Labourer 
Mine and Plant Sampler 
Blast Crewman 
Chainman Grade II 
Chainman Grade I 
Survey Instrument Hand Grade II 
Tractor, PEL, Scraper and Dozer Operators — 

more than 15 and up to 50 BHP 
Powder Monkey 
Motor Vehicle Driver — more than five and up to 

10 tons capacity 
Survey Instrument Hand Grade I 
Machine Drillman Grade II 
Tractor, PEL, Scraper, Grader and Dozer Operators 

— more than 50 and up to 100 BHP 
Ore and Mullock Truck Operator — up to 50 tons 

capacity 
Motor Vehicle Driver — more than 10 tons capacity 
Tractor Operator 100 to 250 BHP 
Primary Crusher Operator 
Machine Drillman, qualified but not yet appointed 

to Grade I 
Explosives Truck Operator 
No. 2 Primary Crusher Operator, Tom Price 
Motor Vehicle Driver — appointed as such and 

employed as the driver/operator of a self load- 
ing vehicle (HIAB) of plus eight tons capacity 
provided he is then employed on a major and 
substantial basis on that work each week 

Fuel Truck Operator more than 10 tons capacity 
Water Truck or articulated Truck Operator more 

than 10 tons capacity 
Ore and Mullock Truck Operator — more than 50 

and up to 190 tons capacity 
Machine Drillman Grade I 
Mine Grader Operator — if appointed as such and 

then irrespective of the BHP of the equipment 
Senior Powder Monkey 
ANFO Mobile Equipment Operator 
Tractor, FEL, Scraper, Grader and Dozer Operator 

— more than 250 and up to 500 BHP 
Nitrate Shed Attendant — Tom Price 
Machinery Float Operator 
Ore and Mullock Truck Operator more than 190 

tons and up to 250 tons capacity 
Tractor, FEL, Scraper, Grader and Dozer Operator 

— more than 500 BHP 
Mobile Equipment Plant Operator (ie an operator 

employed within the mining operations who 
has been passed by the Company as competent 
to operate the range of heavy duty mobile 
equipment, irrespective of BHP and at least 
including Dozers, Scrapers, Grader and Front 
End Loaders) 

Senior Driller (as defined) appointed as such 
Explosives Technician 

4.—Definitions. 
In lieu of Clause 3 of Award No. 15 of 1985, the 

following definitions will apply: 
"Mineworker 6" means an employee who is 

classified as such and who is employed within the 
Mine Production Department at Tom Price who, 
whilst undergoing induction to mine safety pro- 
cedures, operating practices and basic skill training 
has not been passed as having attained a defined 
Activity. 

"Mineworker 5" means an employee who is 
classified as such and who is employed within the 
Mine Production Department at Tom Price and 
who has been passed as competent in "Hauling". 

"Mineworker 4" means an employee who is 
classified as such and who is employed within the 
Mine Production Department at Tom Price and 
who has established competence by passing the 
prescribed tests in "Hauling" and one of the 
following Activities: 

"Blasting Support" 
"Explosive Handling" 
"Drill Offsiding" 
"Secondary Drilling" 
"Minor Drilling" 
"Crushing" 
"Loading" 
"Shift Support" 
"Mine Support" 
"Grading" 
"Dozer Maintenance" 
"Dozer Construction" 
"Technical Support" 
"Training" (subject also to a minimum of 12 
months experience in the nominated activity) 

"Mineworker 3" means an employee who is 
classified as such and who is employed within the 
Mine Production Department at Tom Price and 
who has established competence by passing the pre- 
scribed tests in "Hauling" and two other Activities, 
one of which may be as follows: 

"Primary Drilling" 
"Crusher Specialisation" 
"Technical Specialisation" 

"Mineworker 2" means an employee who is 
classified as such and who is employed within the 
Mine Production Department at Tom Price and 
who has established competence by passing the 
prescribed tests in "Hauling" and three other 
Activities one of which may be "Blasting 
Specialisation". 

Of the four Activities required not more than two 
of the following may be counted for the purpose of 
reclassification: 

"Blasting Support" 
"Drill Offsiding" 
"Technical Support" 

"Mineworker 1" means an employee who is 
classified as such and who is employed within the 
Mine Production Department at Tom Price and 
who has established competence by passing the 
prescribed tests in "Hauling" and four other 
Activities, one of which may be "Drill Specialisa- 
tion" or "Machinery Specialisation". 

Of the five Activities required not more than two 
of the following may be counted for the purpose of 
reclassification: 

"Blasting Support" 
"Drill Offsiding" 
"Technical Support" 

5.—Term. 
(a) This schedule shall come into force for a period of 

not less than six months from the 14th day of December 
1986 and shall continue in force unless it is amended or 
replaced by the Western Australian Industrial Relations 
Commission. 

(b) One month before the end of the trial period a 
Joint Review Committee consisting of three Employee 
representatives, one of whom will be a full-time official 
of the AWU, and three Company representatives, one of 
whom will be the Manager, Mine Production, will meet 
to review the operation of the multi-skilling trial and 
report thereon. 
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The Joint Review Committee's report will be made 
available to the parties to this schedule prior to the end of 
the trial period. 

(c) (i) Liberty is allowed to either the union or the 
Company to apply to the Industrial Commis- 
sion and to seek to vary or cancel the provisions 
of this schedule provided that no such liberty 
may be exercised within six months from the 
commencement of the schedule. 

(ii) Should either party exercise the foregoing 
liberty then the provisions of the schedule will 
continue to apply until such time as the 
Industrial Relations Commission authorises 
any amendment. 

(iii) The exercise of this liberty is not intended to 
infer that either party will seek to revert to the 
former award but neither will they be denied 
doing so by submissions to the Commission. 

6.—Non-Application of Provisions of Award 
No. 15 of 1985. 

(a) The following specific provisions of Award No. 15 
of 1985 shall have no application in respect of employees 
classified and employed within the Mine Production 
Department at Tom Price as Mineworker 6 to 
Mineworker 1. 

Division 1 Part 1 
• Clause 3 subclause (2) 
• Clause 7 subclause (11) 
• Clause 8 
• Clause 22 subclauses (12) (a) and (12) (b) 
• Clause 32 

(b) Any other provision of Award No. 15 of 1985 
which is inconsistent with this schedule will have no 
application in respect of employees classified and 
employed as Mineworker 6 to Mineworker 1. 

7.—Wages. 
In lieu of subclause (3) of Clause 32 of Award No. 15 

of 1985 the following will apply: 
Pay Period 

Commencing 
On or After 

1/7/86 

Mineworker 6 
Mineworker 5 
Mineworker 4 
Mineworker 3 
Mineworker 2 
Mineworker 1 

299.70 
322.00 
344.50 
348.70 
352.80 
359.80 

8.—Changeover to Multi-Skilling Classifications. 
(a) Each employee employed in the Mine Production 

Department, Tom Price will be reclassified to a Mine- 
worker classification upon the commencement of the 
trial period. 

The Mineworker level to which an employee is 
reclassified will depend on the Activities in which that 
employee is deemed to be competent by the fact of either 
having previously passed the appropriate post-test or 
being assessed at an equivalent standard or by being 
deemed by the Company to be at an equivalent standard. 

(b) An employee who at the commencement of this 
schedule is identified by the Company as requiring 
training in order to establish proficiency to perform 
specific work will be included in an appropriate training 
module or programme. 

9.—Non-Reduction of Existing Wage. 
If at the commencement of this schedule the wage rate 

of the Mineworker level to which an employee is 
reclassified is lower than the wage rate of that employee's 
previous classification under Clause 32 of Award No. 15 
of 1985, the employee will be entitled to retain the higher 
wage rate. 

10.—Progression Through Multi-Skilling Structure. 
(a) An employee on recruitment and/or on initial 

employment within the Mine Production Department at 
Tom Price is classified as a Mineworker 6. While he is so 
classified he will be trained in basic skills, safety 
procedure and in the Activity of "Hauling". When he is 
tested and passed as competent in "Hauling" he will be 
reclassified to Mineworker 5. 

(b) The Company will provide training programmes in 
the respective skills according to its operational needs. 
Allocation of training will usually be in accordance with 
an employee's preferences and the availability of the 
particular training programmes selected and also having 
regard for a reasonable balance of numbers at any time. 

(c) An employee must be passed as competent in two 
recognised Activities, one of which, for new employees, 
will be the mandatory Activity of "Hauling" before 
reclassification to a Mineworker 4 can occur. 

(d) An employee must be passed as competent in three 
recognised Activities, one of which, for new employees, 
will be the mandatory Activity of "Hauling" before 
reclassification as a Mineworker 3. 

(e) An employee must be passed as competent in four 
recognised Activities, one of which, for new employees, 
will be the mandatory Activity of "Hauling", before 
reclassification as a Mineworker 2. 

(f) An employee must be passed as competent in five 
recognised Activities, one of which, for new employees, 
will be the mandatory Activity of "Hauling", before 
reclassification as a Mineworker 1. 

11.—Activities, 
(a) Mandatory Pre-requisite Activity 

Remarks 
Hauling New employees' pre-requisite for 

classification as MW 5 and all 
successive Mineworker levels. 

(b) Independent Activities 
Mine Support 
Shift Support 
Loading 
Minor Drilling 

(c) First Stage Streamed Activities 
Blasting Support 
Explosive 
Handling 
Drill Offsiding 
Secondary 
Drilling 
Crushing In addition to being available as an 
Grading independent Activity each is a pre- 
„ requisite to another specified 
r,0?6'- Activity. Maintenance 1 

Dozer 
Construction 
Technical Support 

(d) Second Stage Streamed Activities 
Remarks 

Primary Drilling 

Crusher 
Specialisation 

Technical 
Specialisation 

This Activity may be obtained by an 
employee to move to a Mineworker 
3 (or higher level) if he has 
previously acquired "Drill 
Offsiding". 
This Activity may be obtained by an 
employee to move to a Mineworker 
3 (or higher level) if he has 
previously acquired "Crushing". 
This Activity may be obtained by an 
employee to move to a Mineworker 
3 (or higher level) if he has 
previously acquired "Technical 
Support". 
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(e) Third Stage Streamed Activity 
Blasting This Activity may be obtained by an 
Specialisation employee to move to a Mineworker 

2 (or higher level) if he has 
previously acquired "Blasting 
Support" and "Explosives 
Handling". 

(f) Fourth Stage Streamed Activities 
Machinery This Activity may be obtained by an 
Specialisation employee if he has previously 

acquired "Dozer Maintenance", 
"Dozer Construction" and 
"Grading". 

Drill This Activity may be obtained by an 
Specialisation employee if he has previously 

acquired "Drill Offsiding", 
"Primary Drilling" and "Secondary 
Drilling" (or "Minor Drilling"). 

(g) Special Independent Activity 
Training This Activity may be obtained by an 

employee who has a minimum of 
one year's operating experience in 
the Mine Production Department at 
Tom Price in a designated Activity 
and after successful completion of 
strict assessment testing. 

12.—Availability of Activities. 
(a) Each Activity will fall within one of the respective 

following categories: 
(i) Mandatory Pre-requisite Activity. 
(ii) Independent Activities. 
(iii) First Stage Streamed Activities. 
(iv) Second Stage Streamed Activities. 
(v) Third Stage Streamed Activities. 
(vi) Fourth Stage Streamed Activities. 
(vii) Special Independent Activity (Training). 

(b) Subject always to having been passed as competent 
in "Hauling", a new employee's expression of 
preference/choice for training and testing is constrained 
as set out hereunder. 

(i) Independent and First Stage Streamed 
Activities are open to all employees in the Mine 
Production Department. 

(ii) Second Stage Streamed Activities are open only 
to employees who have been passed as compe- 
tent in the relevant First Stage of that stream. 

(iii) Third Stage Streamed Activities are open only 
to employees who have been passed as compe- 
tent in the two relevant pre-requisite Activities. 

(iv) Fourth Stage Streamed Activities are open only 
to employees who have been passed as compe- 
tent in the three relevant pre-requisite 
Activities. 

(v) The Activity of "Training" is open to 
employees who have a minimum of 12 months' 
operating experience in a particular activity 
within the Mine Production Department. 

(c) Training programmes and places on those 
programmes will be made available by the Company 
according to its current and future operational needs 
having regard for the skills profile of the workforce as 
well as the need to satisfy the criteria elsewhere stated in 
respect of the multi-skilling scheme. 

Part 2: Guidelines. 

1.—Guidelines. 
(a) The guidelines may be reviewed by decision of a 

majority of employee members of the Committee and the 
Company nominees and may be amended by decision of 
a majority of employee representatives of the Committee 
and the Company nominees. 

(b) In the event that there is disagreement between the 
Company representative/s on one hand and the majority 
of employee representatives on the other hand, as to any 
proposed amendment to the guidelines, then the matter 
shall be referred to the General Manager. 

(c) In any event there shall be no change to these 
Guidelines without the authority of the General 
Manager. 

2.—Training. 
(a) The Company has established a training 

programme for each nominated Activity. 
A training programme consists of a number of 

modules each of which deals with a discrete section of the 
overall Activity covered by the complete programme. 

(b) Training may take the form of classroom instruc- 
tion, simulated on-the-job instruction, actual on-the-job 
instruction or any combination of these methods. 

(c) Subject to then being competent to do so, a wages 
and/or a staff employee may be utilised to provide 
training or assistance to training. Training resources 
from suppliers may also be utilised. 

(d) Notwithstanding utilisation and employment on 
various activities which require at least partial use of 
skills covered by the training programme, an employee 
whilst undergoing training is not entitled to any increase 
in remuneration by way of additional wage or allowance. 

(e) An employee who is engaged on instruction or 
training other employees is not entitled to any increased 
remuneration by way of additional wage or allowance. 

(f) An employee who successfully completes the post 
test and who is then re-classified to a higher Mineworker 
level will be retrospectively paid the new wage rate for the 
approved period of time to achieve the reclassification. 

3.—Training and Assessment. 
(a) Selection for Training: Training programmes and 

places on those programmes will be made available by 
the Company according to its current and future 
operational needs having regard for the skills profile of 
the workforce as well as the need to satisfy the criteria 
elsewhere stated in respect of the multi-skilling scheme. 

Employees will be selected by the Company for pre- 
test and if suitable, for a training programme according 
to the following guideline criteria: 

(i) Employee's stated preferences. 
(ii) Experience and availability of employee if 

operational needs so dictate. 
(iii) Seniority as measured by the length of 

continuous service with the respective shift 
panel. 

(iv) Previous training undertaken whether success- 
ful or otherwise. 

(v) The achievement of an acceptable level of 
proficiency from previous training. 

(vi) Necessary pre-requisite qualification. 
(b) Assessment: The assessment of an employee may 

take one or more of the following forms: 
(i) Pre-test: A pre-test is fundamentally a test to 

determine an employee's aptitude to undertake 
a training programme in respect of a nominated 
Activity. The pre-test is conducted by the 
Company and may take the form of a practical, 
oral or written test or some combination of 
these. 

(ii) Post-test: The post-test is designed to compre- 
hensively test the employee's competence to 
perform various activities utilising skills 
deemed to be the minimum necessary for the 
safe and efficient performance of work within 
the ambit of the overall Activity as listed in 
Clause 7 of Part 2 of this schedule. 
An employee is also required to complete the 
post-test before undertaking the training pro- 
gramme in order to establish whether there may 
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be exemptions from any of the modules which 
constitute the training programme. 

(iii) Assessment test: An assessment test is an on- 
the-job practical test usually conducted to 
determine whether specific module training is 
required. 

(iv) Progress Test/Progress Assessments: Progress 
tests or assessments are carried out during the 
course of modular training towards the attain- 
ment of a particular Activity. Such testing will 
take place after the completion of each module 
but may also be carried out to assess progress 
during a particular module. 

(c) Test Standards: The standard of pre and post 
testing will be subject to the monitoring of the Multi- 
Skilling Committee. The Committee is able to make 
recommendations thereon to the Company. 

The Company will determine the composition of the 
respective pre-tests and post-tests as also the progress 
and assessment tests. 

The pass level at a post-test will be as fixed by the 
Company. 

(d) Operator's Record of Training and Experience: 
Mine Production employees will each be issued with an 
"Operator's Record of Training and Experience" 
booklet which will be the employee's endorsed record of 
skills attained, courses attended and other relevant work 
experiences whilst employed within the Mine Production 
Department. 

(e) Retraining: An employee who fails to make satis- 
factory progress during a training programme module 
for a recognised Activity may, on the recommendation 
of the trainer or the testing officer, and at the discretion 
of the Company, be provided with appropriate 
retraining. 

An employee who does not achieve the required 
standard of pass in a post-test at the conclusion of a 
training programme for a recognised Activity may, on 
the recommendation of a trainer or the testing officer, 
and at the discretion of the Company, be provided with 
appropriate retraining. 

An employee's failure to pass the post-test of a 
recognised Activity at the second attempt will usually 
disqualify him from further opportunity to undertake 
training in that skill. 

4.—The Multi-Skilling Committee. 
(a) The Committee is the appointed group which is 

representative of employees on each of the shift panels, 
day work employees and Mine Production supervision 
and Departmental management. 

The role of the Committee is to monitor and scrutinise 
the operation of multi-skilling and make appropriate 
recommendations to management relating to the applica- 
tion of the Guidelines or other aspects of multi-skilling. 

The Committee will also assess (but not determine) 
appeals by employees in respect of non-selection for 
training, unfavourable assessment or refusal of 
particular training and make recommendations to 
management accordingly. 

(b) The Committee shall consist of: 
(i) at least one but not more than two representa- 

tives of Mine Production employees from each 
shift panel; 

(ii) one day-work representative of day-work Mine 
Production employees; 

(iii) one or more Company representatives as 
designated by the Manager, Mine Production. 

There shall also be a maximum of two proxy repre- 
sentatives for each shift panel and one proxy representa- 
tive for day-work. The Company is entitled to nominate 
proxies in respect of each of its representatives. 

Within the constraints set out above, representation of 
the respective work groups is at the sole discretion of the 
54421—6 

particular group i.e. Company or employees as the case 
may be. 

(c) Generally the role of the Committee is to: 
(i) Monitor the syllabus content of training 

modules to check that a satisfactory standard is 
maintained. 

(ii) Monitor test procedures in respect of 
objectivity and impartiality. 

(iii) Monitor work rotation arrangements to assess 
effectiveness and equity. 

(iv) Assess training appeals. 
(v) Make appropriate recommendations to 

management in respect of (i) to (iv) above. 
(d) The Committee will formulate its own procedures 

for governing: 
(i) The election and term of office of employee 

representatives and proxies. 
(ii) The election of a Chairman and Secretary from 

within the membership of the Committee. 
(iii) The convening and conduct of meetings, 

together with the formulation of an agenda for 
each meeting. 

(e) (i) The attendance of at least one Company repre- 
sentative is an essential pre-requisite to 
establish a quorum. 

(ii) Attendance at meetings of the Committee by 
accredited employee representatives (or proxies 
in the absence of a relevant employee repre- 
sentative) who are off-duty at the time of the 
meeting will be paid for the time involved at 
ordinary time rates, excluding disability and 
shift allowance. 

5.—Utilisation/Rotating: Upkeep of Skills. 
To optimise the benefits from multi-skilling it is 

desirable that employees be given the opportunity to put 
acquired skills into practice on related activities within a 
given time frame. 

Each employee will be rostered to perform work 
related to the Activities in which he has been assessed as 
competent. This is a necessary pre-requisite to the 
retention of skill levels. 

An employee who has not had work experience on 
Activities in which he is qualified for a period exceeding 
12 months may seek, or may be required by the Company 
to undertake, relevant refresher training in one or more 
of the module components which make up the training 
programme in respect of that Activity. 

Any employee who refuses to undergo training 
required for the purpose of skills retention may be 
reclassified to a lower Mineworker level. 

The rostering and allocation of work to employees will 
have regard for the following criteria: 

(i) The most effective utilisation of available 
skilled manpower resources. 

(ii) Effective utilisation of each employee on any of 
the Activities in which he is competent. 

(iii) Progression opportunity from one Mineworker 
level to another. 

(iv) Equitable allocation of work between 
employees of similar Activity attainment. 

(v) Planning to allow acquisition of additional 
skills by training. 

(vi) The need to ensure exposure to work activity 
related to all of the skills held by an employee 
for the specific purpose of skill retention. 

6.—Overtime. 
It is recognised and understood that those employed 

under the multi-skilling arrangements will be more 
flexible and better able to take advantage of particular 
overtime opportunities. This will be increasingly the case 
as an employee progresses to the higher Mineworker 
levels. 
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7.—Table of Activities and Tasks. 
This listing of equipment used and primary operating 

skills/tasks is indicative of typical work on which the 
employee, who possesses the relevant skills, will be 
utilised. New equipment and/or tasks and Activities may 
be included from time to time. 

ACTIVITY 
Name Pre-requisites Typical Primary Operating 

Equipment Requirements and Tasks 
• Pit Permit • Lectra 
• "B" Class Licence • WAB< 
• 1st Aid Certificate 120B 
• Full knowledge of • Other 
Pit environment 

2. Crushing • Hauling 

3. Grading • Hauling 

4. Loading • Hauling 

5. Dozer 
Maintenance 

6. Dozer « 
Construction 

7. Technical 
Support 

• Lectra Haul* Operation of Haul Truck in 
• WABCO all waste and crusher feed 
120B cycles. 
• Other • Ability and knowledge to 

safely perform crusher cleaning. 
• Ability and knowledge to 
safely handle and move cable. 
• Correct radio usage. 
• Knowledge of smoko supply 
and issue procedures. 
• Responsibility in maintaining 
correct priorities for movement 
of men and machines. 
• Knowledge of safety 
equipment and correct usage. 
• Responsibility in maintaining 
adequate supplies and 
knowledge of re-stocking 
procedures. 
• Discipline in controlling issue 
of safety equipment. 

• Primary • Knowledge of components of 
Crusher No 1 Primary Crusher No. 1 and 
• Primary No. 2. 
Crusher No 2* Knowledge of associated 

conveyor layout. 
• Knowledge of components of 
low grade grizzly feed system. 
• Ability and knowledge to 
operate control panels on both 
primaries. 
• Ability and knowledge to 
recognise and interpret fault 
signals and warning signals on 
both primaries. 

• CAT 16G • Ability and knowledge to 
safely maintain haul road and 
benches in good surface 
condition. 
• Clean rock spray following 
blasting. 
• Maintain ditches and drains. 
• Set up machine cutting. 

• CAT 992 • Ability and knowledge to 
FEL safely load haul trucks. 

• Sidecasting of material for 
ramp and paddy development. 
• Safe removal and carry of 
large rocks. 
• Stockpile control on 
Concentrator coarse tails reject. 

• CAT 824C • Ability and knowledge to 
• CAT 834B safely maintain operating and 
— rubber safety standards of tipheads. 
tyred dozers • Operate around shovels to 

clean spillage. 
• Maintenance of required 
gradients of benches. 
• Clean spillage from ramps, 
benches etc. 
• Maintain tipping areas 
around primary crushers. 
• Towing of cable boats and 
working with cable crew. 
• Clean fly rock following 
blasting. 

• CAT D9 • Ability and knowledge to 
• CAT D10 safely maintain bench and ramp 
— Track gradients. 
Dozers • Construction of roads and 

ramps. 
• Pushing of fill for paddy 
formation. 
• Moving of large rocks from 
loading areas. 
• Ripping toe to maintain 
bench level requirements. 
• Cutting out large rocks from 
shovel digging face. 
• Assisting shovel moves up, 
and down ramps. 
• Formation of waste tipheads. 
• Face up fly rock following 
blasting. 
• Knowledge and use of the 
various survey controb e.g. 
level sighters, laser levels, etc. 

• Survey • Assisting surveyor in taking 
Equipment levels. 

• Assisting surveyor in face 
mapping. 
• Knowledge of survey 
procedures and where to take 
measurements. 
• Cleaning and maintenance of 
survey equipment. 
• Knowledge and ability to read 
blast hole plan. 

ACTIVITY 
Name Pre-requisites 

8. Technical • Technical Support 
Specialisation 

Typical Primary Operating 
Equipment Requirements and Tasks 

• Correct procedures for 
samping drill hole for assay. 
• Knowledge of importance of 
accuracy in logging and 
collecting samples. 

• Survey ^Ability to co-ordinate the 
Level gathering of levels associated 
• Theodolite with survey control of mining 
• Electronic operation. 
Distance • Operation of theodolite and 
Measuring EDM equipment used in the 
Equipment pick-up, set-out, and 
• Laser measurement of mining 
Control operations. 
Units • Use of computers in the 
• Computer plotting and recording of field 
Controlled gathered data. 
Plotting • Calculations necessary for the 
Equipment transcribing of measurement 
• Desk Top information to produce the 
Computer varied plans and location 
and Main records used in the operation. 
Frame • Ability to operate with 
Terminals minimum supervision and 

control assistants in the 
gathering of survey data. 
• Demonstrate advanced 
knowledge of all survey 
procedures for field work, 
office calculations and 
associated drafting 
requirements. 

• CAT 824 • Ability and knowledge to 
Cable Reeler control large lengths of cable 
• WABCO during shovel and drill 
Water Truck movement. 

• Correct layout of cable along 
roads and benches. 
• Ability to work with shovels 
and dozers during shovel 
moves. 
• Location and layout of sub- 
stations throughout Mine. 
• Correct procedures for 
loading and unloading cable 
from cable boats. 
• Recording of cable locations 
in Mine. 
• Recognise faulty cable and 
initiate repair. 
• Safe operation of cable reeler 
for wind-on of cable for 
storage. 
• Safe operation of power pak 
working with shovel operator 
during shovel moves. 
• Safe operation of water truck 
and knowledge of correct 
watering procedures throughout 
Mine for dust suppression. 
• Knowledge and ability to co- 
ordinate with drillers when 
filling drills. 
• Working with blast crew for 
misfire washout. 
• Knowledge of smoko supply 
and issue procedures. 
• Responsibility in maintaining 
correct priorities for movement 
of men and machines. 
• Knowledge of safety 
equipment and correct usage. 
• Responsibility in maintaining 
adequate supplies and 
knowledge of re-stocking 
procedures. 
• Discipline in controlling issue 
of safety equipment. 
• "Billy Boy" duties. 

• Louisville • Safe operation of Fuel Truck 
and for fuelling of Mine Mobile 
Kenworth equipment. 
Fuel Truck • Knowledge of all Fuelling 
• Le Torneau requirements throughout Plant 
Power Pak and Concentrator areas. 
• Cat 824 • Knowledge of emergency 
Cable Reeler Town Power supply, refuelling 
• Secondary requirements. 
Rock Breaker* Ability to work with Mobile 

Equipment operators for safe 
fuelling procedures. 
• Safe operation of Power Pak 
working with Shovel moves. 
• Ability and knowledge to 
control large lengths of cable 
during shovel and drill 
movement. 
• Correct layout for cable along 
roads and benches. 
• Ability to work with shovels 
and dozers during shovel 
moves. 
• Location and layout of sub- 
stations throughout Mine. 
• Correct Procedures for 
unloading Cable from Cable 
Boats. 
• Recording of Cable locations 
in Mine. 
• Recognise faulty cable and 
initiate repair. 
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ACTIVITY 
Name Pre-requisites 

11. Crusher •Hauling 
Specialisation* Crushing 

TASKS 
Typical Primary Operating 

Equipment Requirements and Tasks 
• Safe operation of Cable 
Reeler for wind-on of Cable for 
storage. 
• Safe operation and knowledge 
of Secondary Rock Breaker. 

• Primary • Ability and knowledge to 
Crusher No 1 recognise and correct reported 
• Primary crusher warnings. 
Crusher No 2« Comprehensive knowledge of 
• KATO all workings of crusher 
• Bob Cat including drive mechanism, oil 
• Overhead pumps and circuits, apron 
Crane feeder mechanism and 
• Jack operation. 
Hammer • Comprehensive knowledge of 

conveyor system layout and 
problem solving, including belt 
tracking, idler identification, 
ore build up, incorrect feed 
problems, etc. 
• Discipline in maintaining 
continuous monitoring of total 
feed system and machinery 
operation, condition of 
stockpiles, etc. 
• Ability to recognise correct 
sizing of ore to judge mantle 
height. 
• Knowledge of all metal 
detectors and resetting 
procedures. 
• Ability and knowledge to 
safely correct blocked chutes, 
blocked ore passes, drop boxes, 
flap gates. 
• Clear apron feeder build up 
and jamming. 
• Discipline in working to 
isolation procedures. 
• Knowledge of operation of 
radiation probes and problem 
solving. 
• Knowledge and ability to drill 
oversize rocks. 
• Safe and correct usage of 
explosives used for blasting in 
crusher including loading, tie-in 
and firing procedures. 
• Operation of Kato and ability 
to manoeuvre oversize rocks in bowl. 
• Operation of Kato around 
crusher area, and working with 
Haul Truck drivers. 
• Operation of Bob Cat and 
correct procedures for spillage 
control in IC tunnel. 
• Operation of overhead Crane 
with Rock Hook for safe 
manoeuvring of oversize rocks 
in bowl. 
• Ability to organise work 
groups on crusher cleaning 
duties, and maintenance preps. 
• Knowledge to correctly 
identify mechanical/electrical 
problems and advise assistance 
required. 

ACTIVITY 
Name Pre-requisites 

14. Drill 
Offsid'mg 

15. Primary 
Drilling 

1 Hauling 
• Drill Offsiding 

• One year's operating" According 
experience in to activity, 
designated activity in 
the Mine Production 
Department at Tom 
Price. 
• Successful 
completion of strict 
assessment testing. 

• Knowledge of all operating 
procedures and possible 
problems associated with 
activity. 
• Ability to recognise possible 
problem areas and initiate 
corrective measures. 
• Demonstrated ability in 
instructional techniques to 
fellow employees. 
• Discipline in maintaining 
standardised training 
procedures to ensure continuing 
high level of operator 
proficiency. 
• Initiative in correctly 
recognising required areas of 
extra training attention. 
• Discipline in correctly 
maintaining training records. 
• Ability to adapt training 
procedures to suit individual 
training requirements. 

13.Machinery* Hauling • CAT 
Specialisation* Dozer Maintenance Scraper 

• Dozer Construction • CAT D9 
• Grading • CAT D10 
• "CM Class Licence • CAT 824/ 

834 
• CAT 16G 
Grader 
• KATO 
• WABCO 
Low Loader 
• WABCO 
Drill 
Transporter 
• CAT 992 
FELs 

• Ability and knowledge to 
safely operate scraper for 
pickup transport and spreading 
of haul road surface material. 
• Ability to work in and around 
other Mine equipment. 
• Operation of Track Dozers 
for all production requirements. 
• Break in and cut down of 
primary stockpiles. 
• Advanced dozing techniques 
required to maintain batter re 
strip control to correct line and 
grade, by day or night. 
• Ability to construct new 
roads, paddies, drill sites etc, 
from survey control pegs. 
• Ability to align ramps and 
access roads to correct grade. 

TASKS 
Typical Primary Operating 

Equipment Requirements and Tasks 
• Operation of all rubber tyred 
dozers for total production 
requirements. 
• Operation of Graders for all 
road ramp, and bench 
maintenance and construction 
requirements. 
• Operation of Kato for drain 
clearing, digging and all back 
hoe associated requirements 
across site. 
• Operation of FEL's for all 
Hauk Truck loading, side 
casting, development work, 
coarse tail control, oversize 
rock rim oval. 
• Demonstrate thorough and 
advanced operating ability and 
knowledge on all machinery 
and ability to solve problems. 
• Proven ability to work with 
minimum supervision, 
demonstrate responsibility and 
initiative. 
• Operation of Drill 
Transporter and oversize 
articulated vehicles in and 
around operating Mine 
equipment. 
• Ability and knowledge to 
manoeuvre dozers, loaders etc 
on transporter for movement 
around Mine. 
• Advanced mechanical 
knowledge of all machinery and 
ability to liaise with 
maintenance personnel on 
corrective procedures. 

• BE 60R • Ability and knowledge to 
• BE 61R perform prestart and operating 

check on drill motors etc. 
• Safe procedures for changing 
drill bits. 
• Correct procedures for 
racking, removal and replace 
drill string. 
• Demonstrate thorough 
knowledge of all components 
on drills, and understand 
complete lubrication 
requirements. 
• Ability to recognise drill 
pattern layout and hole 
placings. 
• Ability to read survey hole 
pattern plans. 
• Ability and knowledge to 
advise drill operator on moving 
and manoeuvring procedures. 
• Recognise and identify all safety requirements on drill 
movement. 

• 60R • Ability and knowledge to 
• BE 61R safely operate drills to perform 

all production requirements. 
• Thorough knowledge of all 
drill components. 
• Ability to correctly rack, 
remove and assemble drill 
string. 
• Demonstrate discipline in drill 
string removal and feeding 
whilst working with drill 
offsider. 
• Knowledge of drill bit 
construction and operation and 
ability to correctly assess good 
working condition or otherwise. 
• Ability to monitor multi- 
gauge controlled equipment 
status board, to identify safe 
and correct condition of drill 
machinery and operating 
conditions. 
• Knowledge and ability to 
assess ground conditions by 
drill reaction, and demonstrate 
ability to continuously adjust 
air, feed down pressure and 
rotational speeds to achieve 
optimum drill performance. 
• Knowledge of diesel powered 
drills and ability to adapt to 
differences between diesel 
powered and electric motor 
power source. 
• Knowledge and ability to 
safely and correctly manoeuvre 
drill onto drill hole pattern 
positions. 
• Responsibility when walking 
drill to correctly assess 
clearances, and other traffic 
movement. 
• Demonstrate safe and correct 
procedures when loading drill 
onto drill transporter. 
• Demonstrate advanced and 
extensive knowledge of drill 
behaviour in varying ground 
conditions, and recognise 
machinery fault with 
mechanical/electrical 
differential for correct 
reporting for maintenance. 
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ACTIVITY 
Name Pre-requisites 

16.Secondary® Hauling 
Drilling 

17. Minor 
Drilling 

TASKS 
Typical Primary Operating 

Equipment Requirements and Tasks 

• (Specific • Ability and knowledge to 
drilling operate the one man drill that is equipment to capable of total drill flexibility, 
be • Full knowledge of rotary 
nominated) percussion drilling. 

• Ability and knowledge to 
operate drilling machine in all 
modes including: 
— vertical drilling 
— drilling inclined to the track 

centre line 
— drilling inclined to the 

normal of the track centre 
line. 

• Ability and knowledge to 
effectively drill "toe" for the 
efficient blasting of same or for 
the relief blasting of main 
Production blasts. 
• Ability and knowledge to 
operate the drilling machine in 
confined bench areas, 
particularly in regard to drilling 
of patterns for final wall blasting. 

• Air Trak • Ability and knowledge to 
safely operate air track drill on 
all minor drilling requirements 
around site. 
• Knowledge of all components 
of air trak including track drive 
train, rotary head drill slide, 
rotary head, compressor, and 
associated hydraulic and 
compressed air fittings. 
• Safe and correct manoeuvring 
of machine around oversize 
rocks. 
• Ability to correctly drill rocks 
to enable secondary blasting to 
ensue. 
• Demonstrate knowledge and 
ability to operate drill in 
primary crusher bowl when 
clearing bogged mantle. 
• Safe and correct isolation 
procedures when operating drill 
whilst suspended on primary 
crusher overhead crane. 
• Knowledge of correct 
procedures for drilling through 
loss crusher material. 

ACTIVITY 
Name Pre-requisites 

TASKS 
Typical Primary Operating 

Equipment Requirements and Tasks 
• Knowledge and ability to 
operate scale loading facilities 
for blast hole charging 
requirements. 
• Monitoring of ANFO usage 
and stock control for 
maintaining adequate supply. 8 Knowledge and ability for 
safe procedures for correct tie- 
in of blasts. 8 Correct placing of delays to 
facilitate fragmentation. 8 Ability to determine correct 
placement of ANFO bombs on 
oversize rocks. 8 Ability to safety and correctly 
set up blasting in crusher bowls, 
and surge bins throughout the 
Mine complex. 

21 Blasting 8 Hauling 8 Bob Cat 
Specialisation8 Blasting Support 8 ANFO 8 Exlosive Handling truck 

8 Demonstrate advanced and 
comprehensive knowledge of all 
blasting related procedures 8 CAT 920 including bulk storage and 

FEL handling, ammonium nitrate 8 CAT 824 and fuel — oil mixing 
mounted procedures to produce ANFO 
pack trak transportation, blast hole 

loading, decking, boosting and 
stemming, explosive cord tie-in 
and connection, delay placing, 
safety fuse handling, statutory 
requirements with relation to 
explosives and magazine 
storage. 8 Successfully complete the 
prescribed Shot Firer's ticket as 
documented proof of 
knowledge and skill standard. 8 Ability and knowledge for 
safe operation of rubber tyred 
dozer mounted drilling 
equipment for in-pit drilling of 
oversize rocks. 8 Demonstrate capacity to 
oversee blast crew members 
working on minor duties on 
blast hole charging. 

18. Drill • Hauling 
Specialisation8 Drill Offsiding 8 Secondary Drilling 

or Minor Drilling 8 Primary Drilling 

8 Air Trak 8 Ability to safely operate all 8 BE 60R drilling equipment. 8BE61R 8 Ability and knowledge to 8 (Specific safely operate air trak drill on 
drilling all minor drilling requirements 

19. Blasting 8 Hauling 
Support 

20. Explosive 8 Hauling 
Handling 

equipment to around site, 
be 8 Knowledge of all components 
nominated) of air trak including track drive 

train, rotary head drill slide, 
rotary head, compressor, and 
associated hydraulic and 
compressed air fittings. 

8 Bobcat 8 Knowledge and ability in safe 
and correct handling procedures 
for explosives in storage 
facilities. 
• Ability to read blast hole 
pattern diagrams and charging, 
stemming, decking 
requirements. 8 Knowledge and observance of 
Mine regulations relating to 
charging shots including correct 
marking and warning signs etc. 8 Knowledge of blast hole 
booster procedures, and 
demonstrate correct placing of 
booster in blast hole. 8 Correct placing of spalers in 
blast holes. 8 Knowledge of stemming. 8 Decking requirements. 8 Operation of Bobcat for blast 
hole stemming. 8 Assisting ANFO truck 
operator in correct and safe 
loading of blast patterns. 

• Bobcat 8 Knowledge and ability in safe 8 ANFO and correct operation of ANFO 
Truck truck for blast hole charging 8 CAT 920 requirements. 
FEL 8 Knowledge of correct 

procedures for bulk loading of 
ANFO into truck. 8 Knowledge of fuel oil 
additive, and mechanical 
mixing operation of truck. 8 Ability to interpret blast hole 
charging sheet to maintain 
correct charging tonnages for 
optimum blasting. 8 Operation of the bulk ANFO 
FEL for storage control at the 
ANFO shed. 8 Knowledge of unloading 
procedures for bulk shipment 
arrivals of ANFO. 

LIFT INDUSTRY 
(Electrical and Metal Trades). 

Award No. 9 of 1973. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 231 of 1987. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
Otis Elevators Pty Limited and Others, 
Respondents. 

Order. 
HAVING heard Mr L. Benfell on behalf of the 
applicant, Mr S. Bibby on behalf of the respondents and 
Mr B. McCarthy intervening on behalf of the 
Confederation of Western Australian Industry (Inc), the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Lift Industry (Electrical and Metal 
Trades) Award 1973 Award No. 9 of 1973 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
date hereof. 

Dated at Perth this 7th day of May 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 18.—Fares and Travelling Time: Delete 

subclause (2) of this clause and insert in lieu: 
(2) A worker to whom subclause (1) of this clause 

does not apply and who is engaged on construction 
work or regular repair service and/or maintenance 
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work shall be paid an allowance in accordance with 
the provisions of this subclause to compensate for 
excess fares and travelling time from the worker's 
home to his place of work and return: 

(a) On places within a radius of 50 kilometres 
from the GPO Perth — $7.60 per day. 

(b) For each additional kilometre up to 60 
kilometres — 39 cents per kilometre. 

(c) Subject to the provision of paragraph (d) 
work performed at places beyond 60 kilo- 
metres from the GPO Perth shaU be 
deemed to be outside work unless the 
employer and the workers, with the 
consent of the Union, agree in any 
particular case that the travelling 
allowance for such work shall be paid 
under this clause in which case an 
additional allowance of 39 cents per 
kilometre shall be paid for each kilometre 
in excess of 60 kilometres. 

(d) In respect of work carried out from an 
employer's depot situated more than 60 
kilometres from the GPO Perth, the main 
Post Office in the town in which such 
depot is situated shall be the centre for the 
purpose of calculating the allowance to be 
paid. 

(e) Where transport to and from the job is 
provided by the employer from and to his 
depot or such other place more convenient 
to the worker as is mutually agreed upon 
between the employer and worker, half the 
above rates shall be paid; provided that the 
conveyance used for such transport is 
provided with suitable seating and 
weatherproof covering. 

2. Clause 19.—Distant Work: Delete subclause (7) of 
this clause and insert in lieu:— 

(7) Where a worker, supplied with board and 
lodging by his employer, is required to live more 
than 800 metres from the job he shall be provided 
with suitable transport to and from that job or be 
paid an allowance of $6.75 per day provided that 
where the time actually spent in travelling either to 
or from the job exceeds 20 minutes, that excess 
travelling time shall be paid for at ordinary rates 
whether or not suitable transport is supplied by the 
employer. 

METAL TRADES (GENERAL). 
Award No. 13 of 1965. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 235 of 1987. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch; Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; and Electrical Trades Union of Workers 
of Australia (Western Australian Branch), Perth, 
Applicants and Anchorage Butchers and Others, 
Respondents. 

Interim Order. 
HAVING heard Dr J. Crouch on behalf of the 
applicants, Mr M. Crofts on behalf of the respondents, 
and Mr C.B. Parks as Intervenor on behalf of the 
Confederation of Western Australian Industry (Inc.), 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders — 

That the Metal Trades (General) Award 1966 
Award No. 13 of 1965 be varied in accordance with 
the following Schedule and that such variations as 

contained in sections 2, 3 and 6 of this Schedule, 
relating to wages shall have effect from the 
beginning of the first pay period commencing on or 
after 10 March 1987. The remainder, as contained in 
sections 1, 4, 5 and 7 of this Schedule, relating to 
expense related items, shaU have effect from the 
beginning of the first pay period commencing on or 
after 8 May 1987. 

Dated at Perth this 8th day of May 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Part I — General. 

1. Clause 21.—Distant Work: Delete subclauses (4) 
and (5) and insert in lieu: 

(4) A worker, to whom the provisions of 
subclause (1) of this clause apply, shall be paid an 
allowance of $15.30 for any week-end that he 
returns to his home from the job, but only if — 

(a) he advises the employer or his agent of his 
intention no later than Tuesday 
immediately preceding the week-end in 
which he so returns; 

(b) he is not required for work during that 
week-end; 

(c) he returns to the job on the first working 
day following the week-end; and 

(d) the employer does not provide, or offer to 
provide, suitable transport. 

(5) Where a worker, supplied with board and 
lodging by his employer, is required to live more 
than 800 metres from the job he shall be provided 
with suitable transport to and from that job or be 
paid an allowance of $6.75 per day, provided that 
where the time actually spent in travelling either to 
or from the job exceeds 20 minutes, that excess time 
shall be paid for at ordinary rates whether or not 
suitable transport is supplied by the employer. 

Part I — General. 
2. Clause 32.—Wages: Delete subclauses (1) and (7) of 

this clause and insert in lieu: 
(1) The minimum total wage payable weekly to 

adult workers classified in subclause (2) of this 
clause shall be as follows: 

$ 
Group A1   342.90 
Group A 309.00 
Group B  303.10 
Group C 291.20 
Group D 287.40 
Group E 276.40 
Group F 267.90 
Group G 266.30 
Group H  259.50 
Group 1  255.70 
Group J  250.70 
Group K 249.20 
Group L 245.50 
Group M 244.00 
Group N 231.80 

(7) Notwithstanding the provisions of this award, 
no employee (including an apprentice), 21 years of 
age or over, shall be paid less than $216.90 per week 
as his ordinary rate of pay in respect of the ordinary 
hours of work prescribed by this award, but that 
minimum rate of pay does not apply where the 
ordinary rate of pay (including any part thereof 
payable in addition to the award rate) is not less than 
$216.90. 
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Where the said minimum rate of pay is applicable 
the same rate shall be payable on holidays, during 
annual leave, sick leave, long service leave, and any 
other leave prescribed by this award. 

Notwithstanding the foregoing, where in this 
award an additional rate is prescribed for any work 
as a percentage, fraction or multiple of the ordinary 
rate of pay, it shall be calculated upon the rate 
prescribed in this award for the classification in 
which the worker is employed. 

Appendix — Westralian Transformers. 
3. Clause 3.—Wages: Delete subclauses (1), (2) and (3) 

of this clause and insert in lieu: 
(1) The minimum total wage payable to adult 

workers classified herein shall, subject to subclause 
(7) of Clause 32.—Wages of this award, be as 
follows:— 

Classification $ 
Coil Winder — 

First class 287.40 
Second class 277.20 
Third class  259.80 
Fourth class 251.30 

Core Builder — 
First class 246.70 
Second class 241.70 

Insulation Processor — 
First class 265.40 
Second class  257.90 
Third class 241.70 

Transformer Assembler — 
First class 287.40 
Second class 267.90 
Third class 251.30 
Fourth class 241.70 

Transformer Tanker — 
First class 251.30 
Second class 241.70 

Transformer Protective Coating Working — 
First class 268.40 
Second class 251.30 

(2) The rates prescribed in subclause (1) take 
effect from the beginning of the first pay period 
commencing on or after 10 March 1987. 

(3) Minimum Wage: Notwithstanding the 
provisions of this award, no employee (including an 
apprentice), 21 years of age or over, shall be paid 
less than $216.90 per week as his ordinary rate of 
pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of 
pay does not apply where the ordinary rate of pay 
(including any part thereof payable in addition to 
the award rate) is not less than $216.90. 

Where the said minimum rate of pay is applicable 
the same rate shall be payable on holidays, during 
annual leave, sick leave, long service leave, and any 
other leave prescribed by this award. 

Notwithstanding the foregoing, where in this 
award an additional rate is prescribed for any work 
as a percentage, fraction or multiple of the ordinary 
rate of pay, it shall be calculated upon the rate 
prescribed in this award for the classification in 
which the worker is employed. 

Part II — Construction Work. 
4. Clause 6.—Allowance for Travelling and 

Employment in Construction Work: Delete paragraph 
(a), (b) and (c) of subclause (1) and insert in lieu:— 

(1) A worker, who on any day is required by his 
employer to report directly to the job, shall be paid 
an allowance in accordance with the provisions of 
this subclause to compensate for travel patterns and 
costs peculiar to the industry, which includes 

mobility requirements of employees, and the nature 
of employment in construction work covered by this 
award — 

(a) On places within a radius of 50 kilometres 
from the General Post Office, Perth — 
$7.60 per day. 

(b) For each additional kilometre to a radius 
of 60 kilometres from the General Post 
Office, Perth — 39 cents per kilometre. 

(c) Subj ect to the provisions of paragraph (d), 
work performed at places beyond a 60 
kilometre radius from the General Post 
Office, Perth shall be deemed to be distant 
work unless the employer and the workers, 
with the consent of the union, agree in any 
particular case that the travelling 
allowance for such work shall be paid 
under this clause, in which case an 
additional allowance of 39 cents per 
kilometre shall be paid for each kilometre 
in excess of the 60 kilometre radius. 

Part II — Construction Work. 
5. Clause 7.—Distant Work: Delete subclauses (6) and 

(7) and insert in lieu: 
(6) A worker, to whom the provisions of subclause 

(1) of this clause apply, shall be paid an allowance of 
$15.30 for any week-end that he returns to his home 
from the job, but only if — 

(a) he advises the employer or his agent of his 
intention not later than the Tuesday 
immediately preceding the week-end in 
which he so returns; 

(b) he is not required for work during that 
week-end; 

(c) he returns to the job on the first working 
day following the week-end; and 

(d) the employer does not provide, or offer to 
provide, suitable transport. 

(7) Where a worker, supplied with board and 
lodging by his employer, is required to live more than 
800 metres from the job he shall be provided with 
suitable transport to and from the job or be paid an 
allowance of $6.75 per day, provided that where the 
time actually spent in travelling either to or from the 
job exceeds 20 minutes, that excess time shall be paid 
for at ordinary rates whether or not suitable 
transport is supplied by the employer. 

Part II — Construction Work. 
6. Clause 10.—Wages: Delete subclause (2)(a) of this 

clause and insert in lieu: 
Base 

(2) (a) Classification Rate 
$ 

(i) Instrumentation and Con- 
trols Tradesman  342.90 

(ii) Instrument Tradesman — 
Complex Systems  309.00 

(Hi) Instrument Tradesman  303.10 
(iv) Scientific Instrument Maker303.10 
(v) Welder — Special Class  295.10 
(vi) Welder  287.40 
(vii) Electrician — Special Class 309.00 
(viii) Electrical Fitter  287.40 
(ix) Electrical Installer  287.40 
(x) Boilermaker  287.40 
(xi) Tradesman, the greater part 

of whose time is occupied 
in marking off and/or 
template making 291.20 

(xii) Tradesman  287.40 
(xiii) Pipe Fitter  287.40 
(xiv) Fitter — Refrigeration  287.40 
(xv) Fitter — Window Frame ... 287.40 
(xvi) Motor Mechanic  287.40 
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Base 
Classification Rate 

$ 
(xvii) Machinist — Engineering: 

First Class  287.40 
Second Class  259.50 

(xviii) Certificated Rigger or 
Scaf folder  276.40 

(xix) Rigger or Scaffolder — 
Other  266.30 

(xx) Tool and Material Store- 
man   255.60 

(xxi) Tradesman's Assistant 244.00 
(xxii) Tradesman's Assistant, who 

from time to time uses a 
grinding machine  245.50 

(xxiii) Lagger — 
First six months' 

experience 244.00 
Second and third six 

months' experience.... 245.50 
Fourth and fifth six 

months' experience.... 249.20 
Thereafter   250.70 

(xxiv) Grinder using portable 
machine   249.20 

(xxv) Crane Attendant and Dog- 
man   266.30 

(xxvi) Labourer 231.80 

Part II — Construction Work. 
7. Clause 14.—Special Provisions — State Energy 

Commission of Western Australia: Delete paragraph (a) 
of subclause (3) and (a) of subclause (6) and insert in Hue: 

(3) (a) A worker, to whom Clause 6.—Allowance 
for Travelling and Employment in Construction 
Work of this part applies and who is engaged on 
construction work at Muja, shall be paid — 

(ai) an allowance of $7.60 per day if he resides 
within a radius of 50 kilometres from the 
Muja power station; 

(ii) an allowance of $22.15 per day if he resides 
outside that radius, 

in lieu of the allowances prescribed in the said 
clause. 

(6) (a) A worker, to whom the provisions of 
Clause 7.—Distant Work of Part II — Construction 
Work of this Award apply, who works at Muja and 
who elects not to live in Construction Camp 
Accommodation shall, subject to paragraph (b) of 
this subclause, be paid a living-out allowance at the 
rate of $181.80 per week to meet the expenses 
reasonably incurred by him for board and lodging. 

MINERAL SANDS MINING AND PROCESSING 
(Engineering and Building Trades). 

Award No. 6 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 346 of 1987. 

Between Associated Minerals Consolidated and Others, 
Applicants and Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and 
Another, Respondents. 

Order. 
HAVING heard Mr G.D. McKenzie on behalf of the 
Applicants and Mr P. Proctor and Mr O. Wood on 
behalf of the Respondents, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 

Act 1979, having satisfied itself that the terms of the 
General Order of the Commission No. 261 of 1986, dated 
23 July 1986, have been complied with, and by consent, 
hereby orders — 

That the Mineral Sands Mining and Processing 
(Engineering and Building Trades) Award 1977 No. 
6 of 1977 as amended, be further amended in 
accordance with the following Schedule with effect 
from the first pay period commencing on or after 
the 9th day of April 1987. 

Dated at Perth this 13th day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 5 A.—Direct Banking: Insert new Clause 5 A 

as follows: 
It shall be a condition of employment that all 

wages accrued shall be paid by the employer into a 
bank account, nominated by the employer, at the 
end of each pay period. 

2. Clause 9.—Overtime: 
(i) Delete subparagraph (i) of paragraph (d) of 

subclause (3) of this clause and insert in lieu: 
(i) He shall be paid a minimum of three hours at 

double time rates. 
(ii) Insert new subparagraph (Hi) to paragraph (d) of 

subclause (3) of this clause as follows: 
(iii) He shall be paid the rate of one daily travelling 

allowance in respect of each call out. 
3. Clause 13.—Special Rates and Provisions: 
(i) Delete from subclause (1) paragraph (a) of this 

clause the rate of $7.90 and insert the rate of $13.09 in 
lieu. 

(ii) Delete subclause (1) paragraph (b) of this clause 
and insert in lieu: 

(b) Such payment prescribed in subclause (a) 
above shall be in lieu of all disabilities not 
enumerated in this subclause including working in 
wet process plants and with/and in proximity to 
toxic substances. 

(iii) Delete subclause (9) paragraph (c) of this clause 
and renumber paragraph (d) as (c). 

(iv) Insert new subclause (12) paragraphs (a) and (b) as 
follows: 

(12) St John's Ambulance Certificate 
(a) The employer shall at each main place of 

employment provide a suitable first aid 
outfit. 

(b) Each employee being the holder of a 
current St John's First Aid Certificate 
shall be paid an allowance of $3.00 per 
week. 

4. Clause 21.—Liberty to Apply: Delete Clause 21 and 
insert in lieu: 

Liberty is reserved for the respondents to pursue 
the following: 

(a) experienced tradesmen's allowance 
(b) marking out allowance 
(c) electrician special class rate 

5. Clause 27.—Service Pay: Delete subclause (1) of 
this clause and insert in lieu: 

(1) All workers, including apprentices, shall be 
paid a Service and Attendance Allowance in 
conformity with the following scale — 
Upon completion of six months' continuous service 
— $1.10 per week. 
Upon completion of 12 months' continuous service 
— $7.00 per week. 
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Upon completion of two years' continuous service 
— $9.30 per week. 
Upon completion of three years' continuous service 
— $11.80 per week. 
Upon completion of four years' continuous service 
— $14.10 per week. 
Upon completion of five years' continuous service 
— $17.60 per week. 
Upon completion of six years' continuous service — 
$20.(X) per week. 
Upon completion of seven years' continuous service 
— $22.50 per week. 

(d) Part time employees who work more than 20 
hours per week, other than part time school nurses, 
shall be remunerated at a weekly rate pro rata to the 
rate prescribed for the class of work on which they 
are engaged in the proportion which their ordinary 
weekly hours bear to forty and such employees shall 
accrue time towards accrued days off, as prescribed 
in subclauses 1(b) and 1(c) of Clause 7. of this award 
for full time employees in the same proportion as 
used for calculating the weekly wage. 

(e) Part time employees shall be allowed sick leave 
and annual leave in accordance with the provisions 
of this award, only in the proportion which their 
weekly hours of duty bear to thirty eight hours. 

NURSES (COMMUNITY AND 
OCCUPATIONAL HEALTH) 

Award No. A26 of 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 114 of 1987. 

Between the Honorable Minister for Health and Others, 
Applicants and The Royal Australian Nursing 
Federation, Industrial Union of Workers, Perth, 
Respondent. 

Order. 
HAVING heard Ms M. Manning on behalf of the 
applicant and Ms J. Ardern on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 and by consent, 
hereby orders — 

That the Nurses (Community and Occupational 
Health) Award No. A 26 of 1984 as varied, be 
further varied in accordance with the following 
Schedule and that such variation shall have effect as 
and from the beginning of the first pay period 
commencing on or after the date herein. 

Dated at Perth this 30th day of April 1987. 

J.A. NEGUS, 
[L.S.I Commissioner. 

Schedule. 
1. Clause 9.—Annual Leave and Holidays: Delete 

subclause (3) of this clause and insert in lieu: 
(3) Employees employed in any location 

delineated by subclause (2) sub paragraphs 4, 5 and 
6 of Clause 24. — District Allowance shall be 
entitled to an additional week of leave with payment 
at the ordinary rate. 

2. Clause 18.—Part Time Employees and Casuals: 
Delete subclause (1) of this clause and insert in lieu: 

(1) (a) Notwithstanding anything contained 
herein, an employer shall be at liberty to employ 
part time employees. 

(b) A part time employee means an employee 
engaged on a fortnightly contract of service who 
regularly works less than thirty eight hours per 
week. 

(c) All part time employees who work twenty 
hours or less per week and part time school nurses 
who work more than twenty hours per week shall be 
remunerated at a weekly rate pro rata to the rate 
prescribed for the class of work on which they are 
engaged only in the proportion which their ordinary 
weekly hours bear to thirty eight. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 423 of 1987. 

Between Western Australian Police Union of Workers 
Applicant and Hon Minister for Police, 
Respondent. 

Order. 
HAVING heard Mr P.J. Stingemore on behalf of the 
Applicant and Miss K. Burke on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 1195 of 1986, dated 24 April 
1987, have been complied with, and by consent, hereby 
orders — 

That the Police Award 1965 Award No. 2 of 1966 
as amended, be further amended in accordance with 
the following schedule with effect on and from the 
1st day of March 1987. 

Dated at Perth this 19th day of May 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.I Commissioner. 

Schedule. 
1. Delete the existing schedule of Clause 10 and insert 

in lieu the following:— 
Schedule. 

Travelling Allowances. 
Nature of Travel Rate Item 

Per Day 
Intrastate $ 
Involving an absence from 
headquarters overnight: 
(i) Locality South of 26 degrees 

South Latitude 62.10 1 
(ii) Locality North of 26 degrees 

South Latitude (including 
Shark Bay) 2 

Police Sub-Districts North of 26 
degrees South Latitude plus Eucla 
Broome 109.45 
Carnarvon 77.85 
Dampier 103.40 
Derby 92.05 
Eucla 67.30 
Exmouth 110.95 
Fitzroy Crossing 70.70 
Gascoyne Junction 74.70 
Golds worthy 94.55 
Halls Creek 89.20 
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Schedule. 
Travelling Allowances. 

Nature of Travel Rate Item 
Per Day 

$ 
Karratha 132.70 
Koolan Island 92.05 
Kununurra 116.20 
Marble Bar 90.70 
Newman 128.20 
Nullagine 67.70 
Onslow 97.70 
Pannawonica 95.70 
Paraburdoo 104.40 
Port Hedland 94.55 
Roebourne 71.70 
Shark Bay 85.15 
Shay Gap 94.55 
South Hedland 94.55 
Tom Price 103.40 
Wickham 101.20 
Wittenoom 91.70 
Wyndham 109.70 
Not involving an absence from 
headquarters overnight 3 
(i) Locality South of 26 degrees 

South Latitude: 
Breakfast 6.70 
Lunch 6.70 
Evening Meal 13.95 
Night Shift Supper 9.10 

(ii) Locality North of 26 degrees 
South Latitude: 
Breakfast 
Lunch 
Evening Meal 
Night Shift Supper 

Whilst staying at a Government 
Institution or travelling in a 
Ministerial railway coach: 
(i) Locality South of 26th South 

Latitude: 
(ii) Locality North of 26th South 

Latitude: 
Involving an overnight stay at a 
metropolitan hotel 
Involving the purchase of a meal 
within the metropolitan area: 
(i) per meal 

(ii) maximum reimbursement per 
pay period 

Interstate: 
Beyond the limits of the State but 
within the Commonwealth: 
Capital cities 103.00 9 

per day 
Other 62.10 10 

per day 
2. Delete the existing schedule of Clause 11.—Reliev- 

ing Allowances and insert in lieu the following:— 
Schedule. 

Relieving Allowances Intra-State. 
Particulars Rate Per Day Item 

WA Metro- Locality 
politan South of 26 

Hotel or South 
Motel Latitude 

$ $ 
First 49 days after 
arrival at new locality: 77.90 62.10 1 
Period of relief in excess 
of 49 days — 
(a) Married Officer 38.95 31.05 2 
(b) Single Officer 25.95 20.70 3 
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Schedule. 
Relieving Allowances Intra-State. 

Particulars Rate Per Day Item 
WA Metro- Locality 

politan South of 26 
Hotel or South 

Motel Latitude 
$ $ 

Relief in locality north 
of 26 degrees south 
latitude including Shark 
Bay: 

Item 4 Item 5 Item 6 
First 49 Period of relief in 

days excess of 49 days 
after 

arrival at Married Single 
new Officer Officer 4-6 

locality 
Town $ $ $ 
Broome 109.45 54.70 36.50 
Carnarvon 77.85 38.90 25.95 
Dampier 103.40 51.70 34.45 
Derby 92.05 46.00 30.70 
Eucla 67.30 33.65 22.43 
Exmouth 110.95 55.45 37.00 
Fitzroy Crossing 70.70 35.35 23.55 
Gascoyne 
Junction 74.70 37.35 24.90 
Halls Creek 89.20 44.60 29.75 
Karratha 132.70 66.35 44.25 
Kununurra 116.20 58.10 38.75 
Marble Bar 90.70 45.35 30.25 
Newman 128.20 64.10 42.75 
Nullagine 67.70 33.85 22.55 
Onslow 97.70 48.85 32.55 
Pannawonica 95.70 47.85 31.90 
Paraburdoo 104.40 52.20 34.80 
Port Hedland 94.55 47.30 31.50 
Roebourne 71.70 35.85 23.90 
Shark Bay 85.15 42.60 28.40 
Tom Price 103.40 51.70 34.45 
Wickham 101.20 50.60 33.75 
Wittenoom 91.70 45.85 30.55 
Wyndham 109.70 54.85 36.55 

Allowance to meet incidental expenses: 
South of 26 degrees $4.35 7 
North of 26 degrees $6.70 

Allowance payable in accordance with 
subclause (2): 

South of 26 degrees $31.70 8 
North of 26 degrees $46.10 

Inter-State. 
First 49 days after arrival at new 
locality: 

Capital City $103.00 9 
Other $62.10 

Period of relief in excess of 49 days: 
(a) Married Officer — 

Capital City $51.50 10 
Other $31.05 

(b) Single Officer — 
Capital City $34.35 11 
Other $20.70 

Allowance to meet incidental expenses $6.70 12 
Allowance payable in accordance with 
subclause (6) $46.10 13 
The allowances provided in this schedule shall be 
automatically varied to conform to those prescribed 
from time to time for the State Public Service. 
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4.35 
per day 

6.70 
per day 

77.90 
per day 

2.90 7 
per day 

14.50 8 
per day 
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PRIVATE HOSPITAL EMPLOYEES. 
Award No. 27 of 1971. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 897 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and St John of God 
Hospital and Others, Respondents. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent, 
hereby orders — 

That the Private Hospital Employees Award No. 
27 of 1971 as varied, consolidated and varied, be 
further varied in accordance with the following 
Schedule and that such variation shall have effect as 
and from the beginning of the first pay period 
commencing on or after the date herein. 

Dated at Perth this 22nd day of April 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

PRIVATE HOSPITAL EMPLOYEES 
Award No. 27 of 1971. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 146 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service & Miscellaneous WA 
Branch, Applicant and St. John of God Hospital 
and Others, Respondents. 

Order. 
HAVING heard Ms K. Digwood on behalf of the 
applicant and Mrs P.E. Bentley on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 
and by consent, hereby orders — 

That the Private Hospital Employees' Award No. 
27 of 1971 as varied, consolidated and varied, be 
further varied in accordance with the following 
Schedule and that such variation shall have effect as 
and from the beginning of the first pay period 
commencing on or after the date herein. 

Dated at Perth this 22nd day of April 1987. 

J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 13.—Fares and Motor Vehicle Allowances: 

Delete subclause (2) of this clause and insert the 
following in lieu: 

(2) (a) Where an employee is required and 
authorised to use his own motor vehicle in the 
course of his duties he shall be paid an allowance not 
less than that provided for in the schedule set out 
hereunder. Notwithstanding anything contained in 
this subclause the employer and the employee may 
make any other arrangements as to car allowance 
not less favourable to the employee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be made 
at the appropriate rate applicable to each of the 
separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of Hire for Use of Employee's Own Vehicle 
on Employer's Business. 

Schedule — Motor Car. 
Engine Displacement 
(in cubic centimetres) 

Area and details Over 1600cc 1600cc 
26Q0cc -2600cc & Under 

Metropolitan Area: 
First 8000 kilometres 33.1 29.6 24.4 
Over 8000 kilometres 21.6 19.2 16.4 
South West Land 
Division: 
First 8000 kilometres 33.9 30.3 25.1 
Over 8000 kilometres 22.1 19.7 16.8 
North of 23.5 degrees 
South Latitude: 
First 8000 kilometres 37.5 33.2 27.9 
Over 8000 kilometres 24.1 21.4 18.4 
Rest of the State: 
First 8000 kilometres 34.8 31.2 25.8 
Over 8000 kilometres 22.7 20.3 17.2 

Schedule. 
1. Clause 14.—Record: Immediately after subclause 

(4) of this clause add the following: 
(5) In addition to the foregoing, the employer 

shall maintain for the duration of the employees' 
employment, a record in respect of each employee 
showing: 

(a) Name and classification. 
(b) Total hours worked each week. 
(c) Number of days worked each week. 
(d) Total wages paid each pay period. 

(6) Records required to be kept by this clause shall 
be passed on to any succeeding employer in the 
event that the business is sold or transmitted. 

PRIVATE HOSPITAL EMPLOYEES 
Award No. 27 of 1971. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 80 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service & Miscellaneous WA 
Branch, Applicant and St. John of God Hospital 
and Others, Respondents. 

Order. 
HAVING heard Ms K. Digwood on behalf of the 
applicant and Mrs P.E. Bentley on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 
and by consent, hereby orders — 

That the Private Hospital Employees' Award 
1972 No. 27 of 1971 as varied, consolidated and 
varied, be further varied in accordance with the 
following Schedule and that such variation shall 
have effect as and from the beginning of the first pay 
period commencing on or after the date herein. 

Dated at Perth this 22nd day of April 1987. 

(L.S.J 
J.A. NEGUS, 

Commissioner. 
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Schedule. 
1. Clause 7.—Hours: Immediately following 

subclause (3) of this clause insert the following and re- 
number existing subclauses subsequent: 

(4) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1—4, the 
Accrued Day(s) Off standing to the credit of the 
employee at the date of transmission from service 
with the transmitter shall stand to the credit of the 
employee at the commencement of service with the 
transmittee and may be claimed in accordance with 
the provisions of this clause. 

2. Clause 37.—Maternity Leave: Immediately 
following subclause (12) of this clause add the following: 

(13) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1—4, the 
entitlement to maternity leave as prescribed by this 
clause standing to the credit of the employee at the 
commencement of service with the transmittee and 
may be claimed in accordance with the provisions of 
this clause. 

PUBLIC SERVICE OVERTIME AWARD. 
1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA43 of 1986. 

Between Civil Service Association of Western Australia 
Incorporated, Applicant and the Deputy Chairman 
Public Service Board, Respondent. 

Order. 
HAVING heard Mr R.J. Manning on behalf of the 
Applicant and Mr B.A. Warner on behalf of the 
Respondent, the Commission, (constituted by the Public 
Service Arbitrator), pursuant to the powers conferred on 
it under the Industrial Relations Act 1979, hereby 
orders — 

1. Having satisfied itself that the terms of the 
General Order of the Commission No. 261 of 1986, 
dated 24 April 1986 have been complied with, and 
by consent, that the Public Service Overtime Award 
1978 as amended, be further amended in accordance 
with the following schedule with effect on and from 
1 November 1985. 

2. That the remaining parts of the claim, those 
relating to on-call and excess travelling time, be 
adjourned sine die. 

Dated at Perth this 12th day of May 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 3.—Arrangement: Delete "Schedule A". 
2. Clause 5.—Overtime: Delete subclause (j) and 

insert thereof:— 
(j) Except as provided in subclause (k) of this 

clause, payment for overtime, or the granting of 
time off in lieu of overtime, or travelling time, shall 
not be approved in the following cases. 

(i) Officers whose maximum salary or 
maximum salary and allowance in the 
nature of salary exceeds that as determined 
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for Level 5 as prescribed by Clauses 6 and 7 
of the Public Service Salaries Agreement 
1985, PSA AGS of 1985. 

(ii) Officers whose work is not subj ect to close 
supervision. 

3. Schedule A: Delete. 

RAILWAYS EMPLOYEES. 
Award No. 18 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 32 Issuance of Orders 
Pursuant to section 32 (3) (c). 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch) 

and 
Western Australian Government Railways Commission 

Application No. 1033 of 1982. 

RAILWAY EMPLOYEES AWARD 18 of 1969. 

Electrical Tradesmen WA Government Railways 
Commission 

COMMISSIONER SALMON 
Perth 20th day of March 1987 

Award variation — new definitions and new classifica- 
tions — retrospective operative date — claim 
granted — paid leave for union business for this 
matter — claim granted. 

THE COMMISSIONER: These are matters arising from 
Application No. 1033 of 1982, which is an application to 
amend the Railway Employees' Award by the inclusion 
of new definitions and classifications of Electronics and 
Instrumentation Tradesmen. The questions for my 
consideration are posed in the light of section 32 of the 
Industrial Relations Act, specifically section 32 (3) (c) 
and they are whether I should make an order for retro- 
spective operation of any variation to the award and 
whether I should make an order allowing employees time 
away from work without loss of wages, so that they may 
take part in negotiations with the respondent concerning 
these variations to the award. The parties were invited to 
formerly address me on these questions and at the close 
of proceedings on 20 March, they were advised that I 
would make orders in respect of both questions. What 
follows is an account of the issues of substance that 
caused me to determine both questions in the unions 
favour. 

I observe at the outset that, generally, where award 
variations result from contested cases, whether the 
subject matter be wages or conditions of employment, 
there is usually no expectation that the order varying the 
award will be given retrospective operation. Perhaps 
there is usually no such expectation because the fate of 
the matter argued is unknown until the decision is made. 
However, in my opinion, it is by far the most likely 
explanation that retrospectivity will not be ordered 
simply because in the generality of cases it is impossible 
to do justice to all parties concerned. For example, when 
goods are sold and services are provided by private and 
public employers, the prices charged are fixed on the 
basis of wage rates and labour on-costs prevailing before 
any wage varying order may issue. Again speaking 
generally, there is no way that employers can recoup 
wage costs in respect of goods and services already sold 
unless adding more to costs that can already be expected 
to result from new wage costs. Accordingly, it would be 
unjust to employers and not in the public interest that 
retrospective orders be made. Therefore, unless an 
employer can be shown to have unfairly caused 
employees to be disadvantaged by drawing out settle- 
ment procedures or by forcing a matter to formal deter- 
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mination when negotiated settlement could reasonably 
be achieved, again with the object of gaining time, there 
is the strongest presumption that retrospective orders will 
not be made. 

I also observe that during the conferences and in the 
formal proceedings in the present case the respondents 
objections to retrospectivity were objections on 
principal. No substantial case was made out such as 
would demonstrate an injustice to the respondent in the 
event that I made an order in favour of the union. 

The new definitions and classifications currently being 
discussed by the parties are not indicative of changes 
taking place in the railways industry alone. Indeed, 
following the variation of the Federal Metal Trades 
Award, similar definitions and classifications have found 
there way into the State Metal Trades Award and also 
into the awards concerning other Government 
Departments in Western Australia. However, it seems 
that the requirements of the railway system are more 
complex than elsewhere and the parties have not found it 
easy to achieve agreement on the final form the 
provisions will take in the Railway Employees' Award. 
Neither party can be blamed for the small progress and 
each considers the other has been constructive and 
helpful in achieving such progress as has been made so 
far; but the demands of the system require that 
employees perform new work irrespective of the state of 
the award and those required to perform new work wish 
to be paid adequately and fairly for what they do. 

Dissatisfaction with progress in award negotiations so 
far has already led to bans and limitations being imposed 
on the performance of new work, and the evidence leads 
me to believe that it is most likely that industrial action 
will intensify if steps are not taken to obviate it. 

I have gained the impression that the respondent 
believes that the employees concerned with the bans are 
acting unlawfully by refusing to do certain work, but I 
am not prepared to hold that the respondent's belief is 
universally justified, if indeed it is justified in any 
individual employee's case. On the evidence, I have con- 
cluded that some employees perform work that is outside 
the range of work comprehended in their contracts of 
service, and without the benefit of an argument for the 
contrary view point, I cannot see how they are acting 
unlawfully [see Clause 16 of the Railway Employees' 
Award and Nevile P. in the in re: Metropolitan District 
Abattoir (Local Consumption) Award 41 WAIG 960]. 
Accordingly, it is probably the case that the respondent 
can rely on no more than employees' goodwill for its 
expectation that the work in question will be performed 
while the award remains expressed in its present form. Of 
course the fact that the respondent is unable to have 
certain work done by electrical tradesmen has an 
important bearing on the efficiency of its operations and 
it is also possible that the public interest may be effected. 
Nevertheless, these reasons are not grounds for requiring 
electrical tradesmen do work outside of the work of their 
classifications; nor can it be said that these employees are 
acting unfairly and unreasonably towards the respondent 
by refusing to do the work in question. The plain truth is 
that at a crucial stage in the process of negotiating award 
variations the employees have a tactical advantage. By 
working strictly in accordance with their contracts of 
service they merely refuse to hand their advantage to the 
respondent. 

Furthermore, it is a fact of fundamental importance in 
this case that neither party has any reservations about the 
necessity to cater for new definitions and classifications 
in the award, with appropriate rates of pay prescribed 
above the amounts now payable to base rate electrical 
tradesmen. The clear implication is that some electrical 
tradesmen are inadequately remunerated for some of the 
work the respondent expects them to do. However, there 
is no indication of how long it will be before the award is 
varied and it is patently unfair that they should be 
expected to do the work without payment for it. 

In my opinion the circumstances that I have described 
are sufficient grounds for treating this case as a special 
case in which a measure of retrospectivity should be 

allowed. Bearing in mind the emphasis placed on 
conciliation by the Industrial Relations Act as the 
preferred method of dealing with industrial matters and 
the importance of section 32 as a means of encouraging 
maximum reliance on that method by the parties 
involved with claims, I think I should view favourably 
any proposal that is likely to facilitate amicable settle- 
ment of claims and counterclaims between parties so 
long as what is proposed does not result in unfairness 
towards either party. Furthermore, given the importance 
of the subject matter of the application to vary the 
award, I think that an order for retrospectivity should be 
made pursuant to section 32 (3) (c) so that all bans on the 
work in question are lifted and an amicable settlement of 
all of the issues of difference can be achieved without 
undue haste. 

At the conference I was informed by the union that it 
believed it would be placed at a disadvantage if electrical 
tradesmen directly effected by the outcome in 
Application No. 1033 of 1982 were unable to take part in 
the negotiations necessary for the settlement of the 
claims. However, the cost of such attendances in terms of 
lost wages as a charge against union funds would not be 
met by the union and a claim was made requiring the 
respondent to allow electrical tradesmen to attend the 
negotiations during working hours without loss of pay. 
The respondent objected to the union's claim. 

I think that it is in the interests of all concerned that 
electrical tradesmen should have the opportunity to 
make the greatest possible contribution to the final 
outcome of the award variations. The probable 
advantages of this input in the longer term are obvious 
enough from the point of view of harmony on the job. 
But I am also of the opinion that if electrical tradesmen 
are denied the opportunity to take part in the 
negotiations, not only will industrial trouble follow but 
also amicable settlement of the issues will be threatened. 
Therefore, I am inclined to make an order to ensure that 
the trouble and the threat do not eventuate. 

It should be emphasised that I am not moved by the 
possibility of industrial trouble as a reason by itself that 
would justify my order. I believe that the electrical 
tradesmen concerned with the outcome of the award 
variations can justifiably expect to have extended to 
themselves the same paid time release as currently applies 
to a large number of State Government employees by 
virtue of agreed award conditions. Since I believe that 
this much is their valid expectation, I think it follows that 
if they are denied these benefits it would be difficult to 
criticise their recourse to direct industrial action to 
support their claims. 

The respondent recognises the existence of a general 
agreement between the Trades and Labor Council and 
the State Government which is the basis of the award 
prescriptions I have alluded to, but it argues that a 
similar provision has not yet been included in the 
Railway Employees' Award and that there is no ground 
for anticipating its inclusion. Furthermore, the 
respondent appears to hold the view that without an 
Award prescription of this kind paid leave for the 
purposes proposed is simply unjustified. 

With respect I think the respondent misses the point of 
fundamental importance. An established benefit or 
condition of employment having application to a 
majority of State Government employees by reason of an 
agreement between the Government and the Trades and 
Labor Council is capable of being applied to a discrete 
group of railway employees in advance of its prescription 
for all railway employees, more especially according to 
the probability of this Award prescription becoming a 
fact. 

In my opinion it is more likely than not that the 
provision in question will be included in the Railway 
Employees' Award. As a member of the Commission in 
Court Session which approved of the inclusion of the 
agreement between the Trades and Labor Council and 
the State Government into various awards in 1986 and 
my knowledge of its extension to other State Govern- 
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ment awards and on the basis of industrial common 
sense, I can have no other opinion. But the circumstances 
of the present case justify the immediate prescription of 
the condition for electrical tradesmen that will be 
effected by the outcome of Application No. 1033 of 
1982, irrespective of the time taken to formerly amend 
the Award with respect to paid time release from work. 

I am satisfied that I am acting appropriately pursuant 
to section 32 (3) (a) with respect to both issues on which 
orders will issue. I am also of the opinion that the 
foregoing reasons for decision, satisfy the requirements 
of section 32 (4) specifying written preambles to orders 
issued under section 32 (3) (c), therefore the order I make 
will have no preamble. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1033 of 1982. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
Western Australian Government Railways 
Commission, Respondent. 

Order. 
HAVING heard Mr L.J. Benfell on behalf of the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and Mr R.C. 
Horton on behalf of the Western Australian Govern- 
ment Railways Commission, I the undersigned member 
of the Western Australian Industrial Relations 
Commission, pursuant to the powers conferred on me by 
section 32 (3) (c) of the Industrial Relations Act 1979, do 
hereby order:— 

1. That wage rates prescribed for new classifica- 
tions of employees in the Railway Employees' 
Award in Application 1033 of 1982 shall be paid 
from the beginning of the first pay period 
commencing on or after the first day of December 
1986; provided that such wage rates shall not be used 
in the calculation of an employees overtime, penalty 
or special payment rate before the beginning of the 
first pay period commencing on or after the 20th day 
of March 1987. 

2. (1) That with respect to union business in 
connection with Application No. 1033 of 1982, the 
Western Australian Government Railways Commis- 
sion (hereinafter referred to as the employer) shall 
grant paid leave during ordinary working hours to 
an employee — 

(i) who is required to give evidence before any 
Industrial Tribunal; 

(ii) who as a union nominated representative 
of the employees is required to attend 
negotiations and or conferences between 
the union and the employer; 

(iii) when prior agreement between the union 
and the employer has been reached for the 
employees to attend official union 
meetings preliminary to negotiations or 
industrial hearings. 

(2) The granting of leave pursuant to this Order 
shall only be approved — 

(i) where an application for leave has been 
submitted by an employee a reasonable 
time in advance; 

(ii) for the minimum period necessary to 
enable the union business to be conducted 
or evidence to be given; 

(iii) for those employees whose attendance is 
essential; 
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(iv) when the operation of the organisation is 
not being unduly effected and the 
convenience of the employer impaired. 

(3) (i) Leave of absence will be granted at the 
ordinary rate of pay; 

(ii) the employer shall not be liable for any 
expenses associated with an employee 
attending the union business; 

(iii) leave of absence granted under this Order 
shall include any necessary travelling time 
in normal working hours. 

(4) (i) Nothing in this Order shall diminish the 
existing arrangements relating to the 
granting of paid leave for union business; 

(ii) an employee shall not be entitled to paid 
leave to attend union business other than 
prescribed by this Order; 

(iii) the provisions of this Order shall not apply 
to special arrangements made between the 
parties which provide for unpaid leave for 
employees to conduct union business. 

(5) The provisions of this Order shall not apply 
when an employee is absent from work without the 
approval of the employer. 

Dated at Perth this 20th day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

RAILWAY OFFICERS. 
Award No. 1 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. RCB3 of 1987. 

Between West Australian Railways Officers' Union, 
Applicant and Western Australian Government 
Railways Commission, Respondent. 

Order. 
HAVING heard Mr R.L. Robinson on behalf of the 
Applicant and Mr A.H. Borger on behalf of the 
Respondent, the Railways Classification Board, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, having satisfied itself that 
the terms of the General Order of the Commission No. 
1195 of 1986, dated 24 April 1987, as amended, have 
been complied with, and by consent, hereby orders — 

'. That the Railways Officers' Award No. 1 of 
1985 as amended, be further amended in accordance 
with the following schedule. 

2. That Clause 18 of the Award be amended with 
effect on and from 1 March 1987. 

3. That Clause 22 of the Award be amended with 
effect on and from 1 Janaury 1987. 

4. That Clause 36 of the Award be amended with 
effect on and from this day. 

Dated at Perth this 28th day of May 1987. 

(Sgd.)G.L. FIELDING, 
[L.S.] Chairman, 

Railways Classification Board. 



896 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

Schedule. 
1. Clause 18.—Away from Home Allowance: Delete 

subclauses (l)(a) and (b), (2)(c) and (3) and insert the 
following in Ueu:— 

(1) (a) Allowances to meet travelling expenses of 
Officers where an overnight stay at a hotel or motel 
is involved will be paid:— 

ABC 
All Married Single 

Officers Officers Officers 
for after after 

42 days 42 days 42 days 
per day per day per day 

$ $ $ 
WA 
— Suburban Area 77.90 38.95 25.95 
— South of 26 

degrees latitude 62.10 31.05 20.70 
T nf GTCt* fl 1" G 
— Capital City 103.00 51.50 34.35 
— Other than 

Capital City 62.10 31.05 20.70 

(b) Where accommodation other than at a hotel 
or motel is obtained:— 

South of 26 
degrees latitude $31.70 

Interstate $46.10 

(2) (c) 
(i) Breakfast $ 6.70 
(ii) Lunch $ 6.70 
(iii) Evening Meal $13.95 

(3) An Officer travelling on duty within a radius 
of 50 kilometres from his normal place of 
employment which requires his absence from his 
home station over the usual meal period shall be 
paid the amount of $2.90 for each meal necessarily 
purchased, provided that — 

(i) Such travelling is not a normal feature in 
the performance of his duties. 

(ii) Total reimbursement under this subclause 
for any one pay period shall not exceed the 
amount of $14.50. 

2. Clause 22.—District Allowances: Delete subclauses 
(l)(a), (b), (c) and (d) and insert the following in lieu:— 

(a) $240 per annum — Esperance, Kalgoorlie, 
Miling, Mullewa, Southern Cross, Kambalda. 

(b) $480 per annum — Trayning, Mogumber, 
Norseman. 

(c) $810 per annum — Bencubbin, Kalannie, 
Koolyanobbing, Koorda, Mukinbudin, Newdegate, 
Perenjori, Wubin, Eneabba, Morawa. 

(d) $1 620 per annum — Leonora, Salmon Gums. 
3. Clause 36.—Rates of Pay: Delete subclause (l)(a) 

and insert the following in lieu:— 
(1) (a) The rates of pay for all officers except 

temporary clerks — Clause 28 — and those officers 
covered by Clause 38 of this Award shall be as 
shown in the Salary Tables hereunder and shall be 
varied from time to time to the extent necessary to 
give effect to any decision of the Western Australian 
Industrial Relations Commission in a State Wage 
Case made during the currency of this Award 
expressed to be on general economic grounds and 
which has general application. 

SLOW LEARNING CHILDREN'S GROUP 
(Salaried Officers). 

Award No. 13 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 985 of 1986. 

Between Hospital Salaried Officers Association of 
Western Australia (Union of Workers), Applicant 
and the Executive Director Slow Learning 
Children's Group of WA (Inc), Respondent. 

Order. 
HAVING heard Mr J.D. Kirwan on behalf of the Appli- 
cant and Mrs M.C. Manning on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Slow Learning Children's Group 
(Salaried Officers) Award 1981 as amended, be 
further amended in accordance with the following 
Schedule with effect from the beginning of the first 
pay period commencing on and from this day. 

Dated at Perth this 13th day of April 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the 

number and title 44.—Trade Union Training Leave 
insert the following:— 

45.—Introduction of Change. 
2. Immediately after Clause 44.—Trade Union 

Training Leave, insert the following:— 
45.—Introduction of Change. 

(1) (a) Where the employer has made a definite 
decision to introduce major changes in production, 
programme, organisation, structure or technology 
that are likely to have significant effects on 
employees, the employer shall notify the employees 
who may be affected by the proposed changes and 
the Association. 

(b) "Significant effects" include termination of 
employment, major changes in the composition, 
operation or size of the employer's workforce or in 
the skills required; the elimination or diminution of 
job opportunities, promotion opportunities or job 
tenure; the alteration of hours of work; the need for 
retraining or transfer of employees to other work or 
locations and restructuring of jobs. Provided that 
where the Award makes provision for alteration of 
any of the matters referred to herein an alteration 
shall be deemed not to have significant effect. 

(2) (a) The employer shall discuss with the 
employees affected and the Association, inter alia, 
the introduction of the changes referred to in 
subclause (1) hereof, the effects the changes are 
likely to have on employees, measures to avert or 
mitigate the adverse effects of such changes on 
employees and shall give prompt consideration to 
matters raised by the employees and/or the 
Association in relation to the changes. 

(b) The discussion shall commence as early as 
practicable after a firm decision has been made by 
the employer to make the changes referred to in sub- 
clause (1) hereof. 

(c) For the purposes of such discussion, the 
employer shall provide to the employees concerned 
and the Association, all relevant information about 
the changes including the nature of the changes 
proposed; the expected effects of the changes on 
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employees and any other matters likely to affect 
employees provided that the employer shall not be 
required to disclose confidential information the 
disclosure of which, would be inimical to its 
interests. 

TELFER GOLD MINES (PRODUCTION AND 
MAINTENANCE EMPLOYEES). 

Award No. 13 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C149 of 1987. 

Between Newmont Holdings Pty Ltd, Applicant and the 
Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers and Others, 
Respondents. 

Order. 
HAVING heard Mr S.J. Kenner on behalf of the 
Applicant and Mr R. Parsons, Mr C. Butcher and Mr 
L.J. Benfell on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 1195 of 1986, dated 24 April 1987, have 
been complied with, and by consent, hereby orders — 

That the Telfer Gold Mines (Production and 
Maintenance Employees) Award 1985 No. 13 of 
1985 as amended, be further amended in accordance 
with the following Schedule with effect from the 
first pay period commencing on or after 1 
September 1986 with respect to Clause 6 and with 
effect from the first pay period commencing on or 
after 11 November 1986 with respect to Clause 29. 

Dated at Perth this 29th day of May 1987. 

(Sgd.) I.E. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Add new clause: 

29. Weekend Availability Allowance. 
2. Clause 6.—Wages: Delete subclauses (4) and (7) 

and insert in lieu thereof the following: 
(4) Engineering Section: 

(a) Greaser  275.80 
(b) Tradesman's Assistant 265.20 
(c) Lube and Fuel Serviceman 265.80 
(d) Tyre Fitter 291.40 
(e) Tradesman 324.50 
(f) Linesman  324.50 
(g) Crane Driver 

(i) 8-14 tonnes lifting capacity . 304.90 
(ii) 15-40 tonnes lifting capacity 309.60 

(7) (a) An electrician who is appointed by the 
employer to perform multi-function duties shall be 
paid an additional $8.30 per week on the base rate 
prescribed in subclause (4) of this clause. 

(b) An electrician who is appointed by the 
employer to perform multi-function duties shall, in 
addition to the allowance prescribed in (a), be paid a 
flat weekly allowance at the rate of $7.30 per week. 

(c) A tradesman who holds and in the course of 
his employment may be required to use a current 
"A" Grade or "B" Grade licence issued pursuant 
to the relevant regulation in force at the date of this 
award under the Electricity Act 1945 shall be paid an 
allowance of $11.70 per week. 

(d) A tradesman who holds a licence as prescribed 
in (b) hereof where such licence is endorsed for both 
fitting and installing work shall, in addition to the 
allowance prescribed in (b), be paid a flat weekly 
allowance at the rate of $11.70 in respect of any 
week in which the tradesman is allocated and 
performs both fitting and installing work. 

(e) A tradesman who holds an appropriate 
restricted electrical licence pursuant to regulations 
22 and 23 of the Electricity Act Regulations shall be 
paid an allowance at the rate of $5.85 which shall 
represent 50 per cent of the allowance payable at (c) 
above. 

(f) A plumber holding registration in accordance 
with the Metropolitan Water Supply, Sewerage and 
Drainage Act shall be paid an additional $12.80 per 
week on the base rate prescribed in subclause (4) of 
this clause. 

(g) Any licensed plumber called upon by his 
employer to use the licence issued to him by the 
Metropolitan Water Supply, Sewerage and 
Drainage Act for a period in any week shall be paid 
$18.50 for that week. 

(h) Metal tradesmen, the greater part of whose 
time is occupied in marking off/or template 
marking, shall be paid an additional amount of 
$3.50 per week on the base rate prescribed in 
subclause (4) of this clause. 

(i) In addition to the rates prescribed in subclause 
(2) of this clause where an employee is a mill shift 
employee employed in a classification in that section 
he shall be entitled to a mill employee's allowance of 
$1.18 per hour for each ordinary rostered hour of 
duty worked. 

3. Clause 29.—Weekend Availability Allowance: Add 
a new Clause 29.—Weekend Availability Allowance as 
follows: 

(1) Where a worker keeps himself available on a 
Saturday in the case that he may be called out in 
order to support the maintaining of the continuous 
process operations he shall be entitled to be paid an 
equivalent of four hours' payment at ordinary time 
rates. 

(2) Where a worker keeps himself available on a 
Sunday in the case that he may be called out in order 
to support the maintaining of the continuous 
process operations he shall be entitled to be paid an 
equivalent of eight hours' payment at ordinary time 
rates. 

(3) Any entitlements for payments for callouts 
that actually occur during a period that a worker is 
keeping himself available shall be in addition to any 
entitlements under this clause. 

TRANSPORT WORKERS 
(Eastern Goldfields Transport Board). 

Award No. R23 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 9 of 1987. 

Between the Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch, Applicant and the Eastern Goldfields 
Transport Board, Respondent. 

Order. 
HAVING heard Mr J.A.G. Long on behalf of the appli- 
cant and Mr D.M. Jones on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Transport Workers' (Eastern Gold- 
fields Transport Board)" Award No. R23 of 1976 as 
varied, be further varied in accordance with the 
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following Schedule and that such variation shall AWARDS/AGREEMENTS — 
have effect as from the beginning of the first pay . r M ^ 
period commencing on or after the 9th day of April Application f Of VSri^tlOll 
1987• no variation resulting — 

Dated at Perth this 9th day of April 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
Clause 6.—Spread of Hours: Delete subclause (1) of 

this clause and insert in lieu: 
The spread of hours from the beginning to the end 

of the days work shall not exceed 10 consecutive 
hours without the payment of the penalties referred 
to in subclause (3) of this clause. 

CLIFFS ROBE RIVER IRON ASSOCIATES 
IRON ORE PRODUCTION AND PROCESSING. 

Agreement No. 10 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

Building Trades Association of Unions of 
Western Australia 

and 
Robe River Iron Associates. 

(No. 996 of 1985.) 

TRANSPORT WORKERS (General). 
Award No. 10 of 1961. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 375 of 1987. 

Between Peters (WA) Limited, Wesfarmers Limited and 
Capel Dairy Company (WA), Applicants and 
Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch, 
Respondent. 

Order. 
HAVING heard Mr D.M. Jones on behalf of the appli- 
cants and Mr J.A.G. Long on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That employees, employed by the applicants 
subject to the provisions of the' 'Transport Workers 
(General)" Award No. lOof 1961 as varied as "bulk 
pick-up drivers" shall be paid the allowance 
specified hereunder for the duties therein described. 
Namely:— 

1. In each week that an employee, employed as a 
bulk pick-up driver, is required to take milk supplies 
as requested by the Dairy Industry Authority or is 
required to take any other samples as requested by 
his employer, he shall be paid an allowance at the 
rate of $15.(X) per week. 

2. The allowance prescribed in subclause 1 of this 
Order shall be increased proportionately in any 
week that an employee works a sixth shift. 

3. The aforesaid allowance is payable only to 
employees who obtain a relevant ticket required for 
such sampling work. 

4. Payment of the aforesaid allowance takes into 
consideration all the exigencies associated with the 
work — including working relationships with dairy 
farmers and the distribution of sampling results. 

5. The employers reserve the right to rotate bulk 
pick-up drivers through the various milk collection 
rounds. 

6. This Order shall have effect as from the 
beginning of the first pay period commencing on or 
after the 1st day of April 1987. 

Dated at Perth this 11th day of May 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

ROBE RIVER IRON ASSOCIATES IRON ORE 
PRODUCTION AND PROCESSING AGREEMENT 

NO. 10 OF 1979. 

Plumbers Mining Industry 

MR COMMISSIONER W.S. COLEMAN. 
Perth 11th day of May 1987 

Wage Rates — New classification — work value — wage 
fixation Principle 4 — gas conversion — Statutory 
requirement to possess certificate — scope of duties 
— application dismissed. 

Reasons for Decision. 
THE COMMISSIONER: The Applicant Union claims 
that Industrial Agreement No. 10 of 1979 should be 
amended to provide for a new classification under Clause 
38 of— 

Plumber/Gasfitter means a worker engaged in 
gasfitting duties as well as normal plumbing duties 
and in addition who has obtained by external 
examination and who continues to possess the 
necessary SEC licence to carry out gasfitting duties 
as required by the Company from time to time. 

A wage rate of $387 is sought for the new 
classification. 

The claim is made on behalf of two plumbers 
employed by the Respondent Company at Pannawonica 
and one plumber at Cape Lambert. 

The above classification would be in addition to that 
already provided in the Agreement under Clause 38 (5) 
(c) namely, "Plumber means a worker employed or 
usually employed in executing any general plumbing, 
ship plumbing, gasfitting, pipefitting, lead-burning, 
sanitary, heating and domestic engineering, industrial, 
commercial, medical, scientific and chemical plumbing 
. . . etc." 

The genesis of the claim is the conversion to gas of the 
cooking appliances in the kitchens at the Pannawonica 
and Cape Lambert mess facilities. There are now specific 
requirements concerning the possession of a Certificate 
of Competency under the Gas Standards Regulations 
1983 pursuant to the Gas Standards Act 1972 for 
tradesmen engaged in the installation, removal, 
demolition, replacement, alteration, maintenance or 
repair of a gas installation. 

The Applicant Union grounds the claim under 
Principle 4 of the Principles of Wage Fixation and has 
determined the wage rate sought by reference to levels of 
remuneration of electricians under the Industrial Agree- 
ment 10 of 1979. It was argued that a change in the nature 
of the work of plumbers engaged by the Respondent 
Company has necessitated the exercise of additional 
skills and responsibilities amounting to a significant 
change in work value. The claim is opposed by the 
Respondent Company. 
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A tradesman was called to give evidence by the 
Applicant. He provided details of the changes in duties 
of plumbers as a result of the conversion to gas in the 
messes at both sites. Three cooking ranges, three deep- 
fryers, two grillers, and several tilting pans and two 
bakers ovens at Pannawonica now fuelled by gas require 
maintenance and repair by the plumbers. This accounts 
for approximately 25 per cent of the time of their 
working week. To comply with the statutory require- 
ments the plumbers must possess a Certificate of 
Competency issued by the SEC pursuant to the Gas 
Standards Regulations 1983. This was obtained after 
attending a course run by the SEC. In the case of one 
plumber it meant attendance and satisfactory completion 
of a five day training course in Port Hedland. Statutory 
control of installation and repair work of gasfitting 
includes completion of preliminary notices to undertake 
such tasks and certification of a Notice of Compliance to 
the SEC. Failure to adhere to the requirements 
associated with a Certificate of Competency renders the 
tradesmen liable to a fine and cancellation of the 
Certificate. 

Through the witness it was argued that the mainte- 
nance and replacement of valves and repair to piping 
involves the plumber in a higher level of skill in the 
exercise of his trade than was previously expected. Work 
on gas has meant duties associated with the calibration of 
thermostats and the maintenance of gas regulators, pilot 
values and pilot lights. It was argued that these duties 
demand additional skills to those associated with 
plumbing work involving water. 

Apart from the procedural requirements placed on the 
holder of a Certificate of Competency, Schedule 5 of the 
Gas Standards Regulation 1983 details the technical 
requirements to be adhered to in the installation, 
maintenance and repair of a gas service. Those involved 
in the industry have had to accommodate the improved 
standards dictated by the SEC pursuant to the regula- 
tions. Modification to apprenticeship training has taken 
place and re-training courses are being conducted 
through Technical Colleges to ensure that tradesmen 
possess the skills necessary to perform gasfitting duties in 
a safe and efficient manner. 

Mr Bryant for the Plumbers and Gasfitters 
Employees' Union of Australia Western Australian 
Branch provided a comprehensive resume of the 
development of the trade with respect to gasfitting 
requirements of industry. He canvassed the changes in 
technology that have occurred, modifications to 
apprenticeship training and the impact that the advent of 
statutory controls has had on the levels of skill of the 
tradesmen and on their accountability. 

In summary the position put forward by the Applicant 
is that the three plumbers employed by the Respondent 
Company have, since August 1984 when the mess 
cooking services were converted to gas, experienced a 
significant change in work value arising from the 
additional skills that they had to acquire and to exercise 
to maintain and repair the equipment. The discharge of 
these duties is rigorously controlled by statute with the 
tradesmen being accountable to the SEC as holders of 
Certificates of Competency. It is submitted that the 
possession of these Certificates is documentary evidence 
of the development of their trade to the point where the 
gasfitting duties which they perform for a considerable 
part of their working week, amount to a significant nett 
addition to their work value and merit the increase in 
wage as claimed. 

In opposing the claim Mr Moss for the Respondent 
Company warned that no increase can be justified, 
particularly within the parameters of the Wage Fixing 
Principles just because statutory regulations have 
required the possession of a Certificate of Competency in 
the discharge of the duties of these tradesmen. It was 
argued that under Industrial Agreement 10 of 1979 there 
are only two payments made for certification which do 
not have attached to them a "work value type justifica- 
tion" — one is the Electrical Licence Allowance and the 

other the Plumbers Registration Allowance. It was stated 
that these allowances are Australia-wide standards 
adopted many years ago. They have flowed through to 
the iron ore industry following a major test case before 
this Commission. Other allowances in the Industrial 
Agreement which are attached to particular certificates 
are all related to "work value". Mr Moss states — 

It is just not a matter of paying money just 
because the worker is required to hold a particular 
certificate before being allowed to practice his 
vocation. Going through them — not to be confused 
with the Plumbers Registration Allowance — there 
is another allowance called the Plumbers Licence 
Allowance [Clause 35 subclause (4) (c)]. 

(Transcript p. 21.) 

That allowance is paid because the licenced plumber is 
designated as responsible under the Act. In other words it 
is possible for a plumber to hold the licence but not to 
receive the allowance, i.e. if he has not been designated 
to be responsible under the Act. It is argued that this 
situation is analogous to the Coded Welders Allowance, 
the Hoist Allowance and the Explosive Tool Allowance. 
It is the performance of duties associated with the 
operation of particular equipment which designates a 
workers entitlement to additional payment. It is not the 
possession of a ticket. It was submitted that the holding 
of a gasfitters Certificate of Competency of itself does 
not justify additional money; all that it does is ensure 
that the tradesmen has a minimum standard of 
competence and training necessary to perform to a 
standard designated by the SEC. The Company does not 
dispute that with the acquisition of gas appliances the 
plumbers now perform work which requires additional 
skills and responsibilities. But those additional skills dis- 
charged in the repair and maintenance of valves and 
piping and are consistent with the duties and that 
plumbers have traditionally discharged. Gas is a 
different medium, it requires special consideration with 
respect to safety, it requires special skills; but it does not 
require a level of skill so significantly different as to 
change the work value of a plumber. The plumbers have 
always been trained to perform gasfitting work and this is 
recognised in the definition under Clause 38 (5) (c) of the 
Industrial Agreement. Finally it is submitted that it is 
relevant to consider the situation in industry generally 
where the full range of plumbing skills are applied to see 
if special recognition is given to the performance of 
gasfitting duties. On that analysis the Respondent 
Company cites the State Building Trades Award and the 
Federal Plumbing Industry Award to show that no such 
consideration is given. Finally Mr Moss for the 
Respondent states that for the Commission to determine 
this claim in favour of the Applicant Union would be a 
"classic case of the tail wagging the dog". 

The claim is grounded on Principle 4 and therefore has 
to pass the strict test set down therein. I consider that it 
would be contrary to the commands of section 26 to 
dismiss the claim by focusing on the situation in industry 
generally to the exclusion of the particular duties of the 
Respondent's plumbers and the changes that have 
occurred in the nature of their work. Similarly it would 
be wrong to conclude from the promulgation of regula- 
tions which dictate the necessity to conform to certain 
standards of workmanship and for the possession of a 
Certificate of Competency in order to discharge those 
functions that there has been a nett addition to work 
value. 

In the circumstances of this case it is necessary for the 
skills which are brought to bear in accommodating the 
conversion of gas to be translated into a nett addition to 
work value. To do this those skills must not only be 
additional to those not traditionally exercised by the 
plumber on whose behalf the claim is pursued but must 
be of a higher order than those normally comprehend in 
the scope of this trade. On this basis the Certificate of 
Competency would take on the character of evidence of a 
course of training undertaken by the tradesmen to 
assimilate those new roles. 
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It is to be noted that gasfitting has, in some form or 
another, been an integral part of the plumbers skills for 
many years. The 1982 Syllabus of Apprentices' Training 
recognises the correct description of the trade as 
"plumbing and gasfitting" although the apprentice and 
tradesmen continue to be referred to within the confines 
of the description of "plumber". Of course there will be 
evolutionary changes in the nature of the trade as 
technology, the demands of industry and possibly 
statutory regulation impinge upon the area of expertise 
of those that discharge the skills of that trade. At some 
point it is possible that the cumulative impact of those 
changes will converage because of the particular 
demands of some employer or indeed of industry 
generally and it will be appreciated that a qualitative 
change has occurred in the nature of the trade and its 
work value has increased. 

At this time I am not satisfied that such a change has 
occurred with respect to the plumbing duties performed 
by these tradesmen employed by the Respondent 
Company. The duties occasioned by the conversion to 
gas of appliances in the messes at Pannawonica and Cape 
Lambert still come within the scope of duties for which 
these men were trained. The advent of the requirement of 
a Certificate of Competency dictates the standards to 
which those duties are discharged. 

In my view there has not been a significant change in 
work value. The application is dismissed. 

Mr R. Bryant appeared on behalf of the applicant. 
Mr D. Moss appeared on behalf of the respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 996 of 1985. 

Between Building Trades Association of Unions of 
Western Australia, Applicant and Robe River Iron 
Associates, Respondent. 

Order. 
HAVING heard Mr R. Bryant on behalf of the claimant 
and Mr D. Moss on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 11th day of May 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

LOTTERIES COMMISSION CLERICAL OFFICERS. 
Award No. 41 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 355 of 1987. 

Between the Lotteries Commission of Western Australia 
Applicant and Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch, 
Respondent. 

Order. 
HAVING heard Mr J.D. Miller on behalf of the 
Applicant and Mr C.D. Panizza on behalf of the 
Respondent, the Commission, constituted by the Public 
Service Arbitrator, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979, and by 
consent, orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 25th day of May 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 
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MINERAL SANDS MINING AND 
PROCESSING INDUSTRY. 

Award No. 38 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 58 of 1987. 

Between Westralian Sands Ltd and Others, Applicants 
and the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers 
and Others, Respondents. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 11th day of May 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

AWARDS/AGREEMENTS — 
Interpretation of — 

IRON ORE PRODUCTION AND PROCESSING 
(Hamersley Iron Pty Ltd). 
Award No. A15 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1173 of 1985. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
Hamersley Iron Pty Ltd, Respondent. 

Before Mr Commissioner W.S. Coleman. 
The 3rd day of February 1987. 

Mr L. Benfell appeared on behalf of the applicant. 
Mr A. Cameron appeared on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: The applicant union seeks 
interpretation of three provisions of the Iron Ore 
Production and Processing (Hamersley Iron Pty Ltd) 
Award 1985, pursuant to section 46 of the Industrial 
Relations Act 1979. 

The first matter is Clause 14.—Overtime — Rest 
Period After Overtime. Subclause 3 (b) (i), (ii), (ii) 
states:— 

(i) when overtime work is necessary it shall be so 
arranged, other than in an urgent and special 
circumstance, that employees have at least 10 
consecutive hours off duty between the work of 
consecutive days. 

(ii) the provisions of subclause (i) do not apply to 
an employee who commences pre-start 
overtime or who is recalled to work within the 
four hours preceding the commencement of the 
ordinary hours of work unless such an 
employee has not then had 10 consecutive 
hours off work from the completion of the 
ordinary hours of the day before; 

(iii) the provisions of subparagraph (i) do apply to 
an employee who is recalled to work on more 
than one occasion in the eight hours preceding 
the commencement of normal hours of work 
on that day even if that employee has had 10 
consecutive hours off work from completion of 
ordinary hours on the preceding day. 
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It is the wording of subclause 3 (b) (iii) of Clause 14 
that poses problems from the applicant union's point of 
view. In the words of Mr Benfell for the Electrical Trades 
Union:— 

If you go back eight hours from the normal 
commencement of work you go back to 11.00 p.m. 
on the previous day. It refers to "if there is more 
than one call-out". It does not say what applies 
when three is one call-out. That is the crux of the 
problem we have, because there are some situations 
where an employee will be called-out on one 
occasion in the eight hours preceding the 
commencement of normal working hours, but the 
Award does not provide an answer to what should 
apply to that employee. In other words the Award is 
silent on that matter. It talks about if you were 
called-out on more than one occasion, but not on 
one occasion in that period. 

(Transcript pp. 6, 7 and 8.) 
The applicant entreats the Commission to recognise a 

defect in the Award with respect to the absence of a 
provision for a rest period for one call-out in the eight 
hours immediately preceding normal start time and to 
remedy this in accordance with section 46 (1) (b) of the 
Industrial Relations Act. It is on the premise of what the 
applicant union submits as the Awards silence on the 
situation of the one call-out in the eight hour period as 
the justification for the Commission's acceptance of a 
variation to the clause to give effect to an amelioration of 
the conditions that presently exist. It is the period 
between 0130 hours and 0300 hours which causes 
concern (i.e. that period between the expiration of 10 
consecutive hours after the completion of the ordinary 
hours the preceding day and before the four hours 
preceding the commencement of ordinary hours the 
following day). The application of the provision of the 
Award for a rest period after overtime can result in the 
situation where an overtime call-out which commences at 
0135 hours and lasts for more than four hours, does not 
entitle the employee to the 10 hour break as provided 
under subclause 3 (b) (i), but two call-outs in the eight 
hours preceding the commencement of ordinary hours 
can attract the rest period. 

The applicant union submits that in view of the 
Award's silence on the one call-out situation, it is proper 
for the Commission to enquire into the intentions which 
gave rise to the Award provisions and reasons for the 
existing clause being varied from that which prevailed 
under the 1983 Award. In essence it is argued that the 
Award should be interpreted to accommodate the 
situation whereby one recall to work in the eight hour 
period to normal start and which extends beyond four 
hours should attract the entitlement to the 10 hour break 
before the commencement of normal duty. 

If the subclause is silent on the matter of the one recall 
to work overtime during the period in question, the 
words read in their ordinary and natural sense should 
disclose an omission or void which either renders some 
aspect of the provision uncertain, its appication illogical 
or impractical, or gives rise to an ambiguity. Once the 
void, omission, uncertainty or ambiguity has been 
identified, it is then proper to ascertain the intentions of 
the parties with respect to the circumstances on which the 
provision is silent and to that end trace the historical 
development of the existing clause or subclause. 

The Award provision, the subject of this aspect of the 
union's claim does not disclose an omission or void but 
rather the specific wording in subclause 3 (b) (iii) of 
Clause 14 particularises the situation where the entitle- 
ment to subparagraph (i) of the subclause is to apply. 
The "silence" on the one recall situation is an exclusion 
addressed by the statement "... recalled to work on 
more than one occasion . . .". 

Although the wording of subclause 3 (b) of Clause 14 
may not reflect what the union intended when the Award 
provision was renegotiated, the comprehensiveness of 
the wording and the absence of any void or omission 

does not permit the enquiry to be undertaken and a 
conclusion to be reached that is advocated by the 
applicant. 

I appreciate the efforts of Mr W. Hunt the union's 
witness in setting out the details and history of the rest 
period in the overtime provisions of the 1983 and 1985 
Awards, but I can only remind the applicant that an 
interpretation is not the vehicle for an amendment to the 
Award. 

The next matter which arises for interpretation is the 
meaning of the words "the job" within the context of 
subclause 3 (a) (iii) — Recall to work, of Clause 14.— 
Overtime. The Award provision in question states:— 

If the job for which an employee was recalled is 
completed in less than four hours the employee will 
be paid for a minimum of four hours pay at penalty 
rates and the employee will not be required to work 
for longer than the minimum period necessary for 
the completion of the particular job unless circum- 
stances have newly arisen which could not reason- 
ably have been foreseen by the employer at the time 
of the original recall and those circumstances then 
urgently require additional work to be done by that 
employee. 

It is the applicant union's submission that ". . . in 
certain areas of work the interpretation of 'the job' has 
to include the time spent actually travelling to the 
location of work . . . The overwhelming majority of 
employees recalled to work would take five to 10 minutes 
to get to the site of the work from either their depot or 
from home. This application seeks to clarify the situation 
in respect of people who have to travel many kilometres 
to the site of work; that is people employed in the three 
main sections of the Company's operations." 
(Transcript p. 22-23). 

Through an exhibit presented by the applicant the 
particular employees are identified who are disadvan- 
taged by an application of the subclause which limits the 
meaning of "the job" to the performance of a specific 
task and which excludes travelling time. These are the 
line crew in power generation, the crane and rigging crew 
and employees in the rail communications and signals 
section. 

In support of the argument for an interpretation of 
"the job" which includes travelling time, the union cites 
the Company's practice of actually paying for travelling 
time as time worked on a recall in the railway operation. 
But it was also submitted that arrangements include 
counting travelling time from home where the employee 
has a vehicle and proceeds directly to the job location 
and in some instances counting travelling time from the 
depot to the work site. The thrust of the applicant 
union's argument focuses on the plight of the employees 
in these areas of operations and very little was submitted 
to show that the existing provision is silent or ambiguous, 
thereby necessitating an enquiry as to the intent of the 
parties and the necessity for an order to remedy the 
perceived defect. 

The Company contends that for the "overwhelming 
bulk of Hamersley's workforce . . . travelling time is not 
included and rightly so if one says that the words should 
really reflect the intention, because that was the basis on 
which it was negotiated" (Transcript p. 27). 

However it is acknowledged that an anomaly exists in 
the rail operation and that this has been addressed by the 
Company by exceeding the Award provisions. But even 
then the Company interprets the task to be performed on 
a recall as not only including the performance of "the 
job" but also the travelling time in returning to the depot 
to complete a written report. Why the time taken travel- 
ling from the depot when the employee loads the vehicle 
and travels to the job site is not counted, is not explained. 

The respondent insists that despite the recognition of 
an anomaly caused by the particular operations of the 
railways, the words "the job" in the subclause in 
question bear their common meaning. In the context of 
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the subclause this can only be taken to be the particular 
task "for which the employee was recalled". Subclause 3 
(a) (v) states:— 

. . . written advice stating the work required to be 
performed shall be given to an employee recalled to 
work under this subclause either at the point of 
recall, or on arrival at the job . . . 

It is the nomination of this particular task that, in the 
Company's view, limits the scope of "the job" and 
thereby excludes travelling time. 

In the absence of a definition of the meaning of "the 
job" in this subclause a degree of ambiguity arises as to 
whether the strict limits of the task itself should only 
apply or whether in the common meaning of the words 
those actions ancillary but fundamental to the 
performance should be taken into account. On the 
premise of this uncertainty, it is proper to enquire into 
the intention of the parties and indeed to have recourse to 
the history of the provision (Pickard v. John Heine & 
Son Ltd 35 CLR 1, at 10). 

The only information provided on these matters is that 
". . .the provision which is found within the Award was 
negotiated between the parties on the basis that it did not 
include travelling time as the then prevailing standard 
was three hours rather than four. On the basis that 
travelling time was not included, four hours became the 
standard recall to work payment period" (Transcript p. 
26). 

Although the applicant union has sought to expose the 
anomaly with respect to those employees who are 
required to travel considerable distances to perform 
specific tasks on recall, an anomaly which the Company 
recognises in the railway operation, it is to be noted that 
the provisions of subclause 3 are prefaced by the words 
"All Employees". The applicant union's submission 
suggests that:— 

In certain areas of work the interpretation of "the 
job" has to include time spent actually travelling to 
the location of work . . . 

(Transcript pp. 22-23.) 
The Commission is in effect being invited to remedy 

what the union sees as a defect in the subclause but in 
doing so accept a plurality of meanings for the words 
"the job". The majority of employees would be 
uneffected by any interpretation as travelling time is not 
to be included, but for those employees required to travel 
25 kilometres or more to perform the task for which they 
were recalled, travelling time would count as part of the 
minimum period referred to in subclause 3 (a) (iii). 

I cannot accept the applicant's submission in support 
of the interpretation advocated. It is clear that the 
provision in question as it stands applies to all employees 
and was negotiated by the parties on that basis when an 
improvement in the minimum period was agreed to in the 
1985 Award. However, I do not accept that the situation 
concerning those employees required to travel 
considerable distances to perform duties on recall should 
be ignored. I would strongly recommend that the parties 
address that issue in discussions pursuant to the 
operation of the Award. 

The final matter requiring interpretation involved the 
provision of meals under Clause 4 of Division I — Part II 
of the Award, which applies to employees in the railway 
signals and communications operations of Hamersley 
Iron Pty Ltd. 

Clause 4.—Meals states:— 
(1) (a) With the exception of the electronics and 

communications technicians, the other employees 
of the department are regularly and more frequently 
required to work away from the home depot and in 
consequences are mostly unable to reasonably base 
an expectancy of being at their home depot to 
partake of their mid-shift crib at the normal meal 
period on each day. 

(b) Because the lack of predictable and regular 
expectancy for the employees described by 
paragraph (a) hereof, those employees will be 

supplied with their mid-shift meal by the Company 
and, in the event of that meal being required to 
partaken away from the depot, it will be to the 
standard expressed from time to time as the content 
of an esky provided for that purpose. 

(2) (a) (i) An electronics or communication tech- 
nician, when required to work away from 
the home depot on any day, shaU be pro- 
vided by the Company with a mid-shift 
crib meal on that day. 

(ii) If such an employee is within 10 kilometres 
of the line camp and provided the 
employee has not otherwise been supplied 
by the Company with the mid-shift crib, 
the employee will be permitted to go to the 
line camp where the employee will be 
supplied with the mid-shift crib, 

(b) Where electronics or communication 
technicians have supplied their own mid-shift meal 
on that day in anticipation of being at the home 
depot for the meal period will be compensated by 
the amount of $5.91 as an allowance for the meal 
supplied by that employee but not then required 
because of the circumstances set out by paragraph 
(a) of this subclause. 

Through an exhibit the applicant union submits:— 
The Company wishes to supply to all signals 

personnel, an esky as their mid-shift crib meal, 
whenever they are entitled to a meal. 

In the Signals section there are two parts; Power 
Signalling Technicians and Linespersons, and 
Electronics Technicians. 

Power signalling teennicians and linespersons are 
supplied with their mid-shift meal every day as per 4 
(1) (b). It states in 4 (1) (b) also that "in the event of 
that meal being required to be partaken away from 
the depot, it will be to the standard expressed from 
time to time as the contents of an esky, provided for 
that purpose." The converse is not stated but is 
implied. The meals clause has remained virtually 
unchanged since the 1979 agreement and since then 
the Power Signalling Technicians and Linespersons 
have had the option of eating at the 7 Mile mess, the 
line camps, Tom Price, and Paraburdoo or taking 
an esky depending on their work location for the 
day. In the 1979 agreement, new vehicles were 
especially purchased by Rail Signalling, that were 
larger and air-conditioned to allow the Signals 
personnel to eat their eskies during the summer 
months. The union accepts that the above workers 
will take eskies, and will eat them in the special 
vehicles designed for the purpose. The main point of 
difference between this group and the Company is 
the eskies were never intended to be supplied every 
day for every meal. 

The electronics technicians are supplied with a 
meal as per 4 (2) (a) (i). If the intention of this clause 
was that the meal would always be an esky, then 4 
(2) (a) (ii) would be redundant which is not the case. 
Since 1979 the electronics technicians have had the 
option of eating at the 7 Mile mess, the line camp, 
Tom Price, and Paraburdoo, or taking an esky in all 
but the summer months. The special vehicle referred 
to in the 1979 Agreement were never provided to the 
electronics technicians and therefore they have not 
taken eskies down track during the summer months. 
It is for these reasons that this group do not accept 
that every time they are away down track, they will 
be provided with an esky. 
DEPUTY SITE CONVENOR (Exhibit 2) 

The Award came into operation from 4 August 1985. 
In a memorandum dated 29 August 1985, the Company 
informed the ETU that:— 

This is to advise that owing to the necessity to 
improve efficiency, and to curb the double precure- 
ment of meals it is intended to effect the following 
change of practice. 
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Those employees engaged by the rail signals 
MRU, who by way of their particular employment, 
are normally provided with a mid-shift meal, will be 
supplied with the said meal in the form of an eskie, 
the contents of which have been previously agreed 
to. 

Thirty days notice is given to allow a discussion 
paper to be forwarded to the parties concerned and 
a meeting arranged to confer on the matter. 
SUPERINTENDENT — 
SIGNALS MAINTENANCE (Exhibit 3) 

Apprently the discussions that folllowed this change of 
practice did not resolve the matter and Clause 4 now 
arises for interpretation. 

The third paragraph of the statement prepared by the 
Deputy Site Convenor which was tendered as an exhibit 
and which is quoted in the foregoing, is the only 
submission made with respect to the interpretation of 
subclause 4 (1) (a) and (b). In effect the applicant union is 
claiming that the practice which existed prior to August 
1985, should continue whereby the power signalling 
technicians and linespersons exercised an option of 
having a hot meal or to be provided with an esky. The 
Company's response is that in fact this was not the 
option that was being exercised but rather the employees 
were availing themselves of both the provisions of an 
esky and a meal at a line camp. As the memorandum 
dated 29 August states, the Company acted to improve 
efficiency and to curb the double procurement of meals. 
As interesting as the background to this matter in dispute 
might be, the practice or abuse of the provision in 
question does little to assist with the interpretation. 

The meaning of the words in subclause 4 (1) (a) and (b) 
manifests an entitlement to a mid-shift meal when 
partaken at the employees home depot and when that 
meal is required to be taken away from the depot an esky 
is to be provided. The subclause does not expand upon 
the standard of the meal to be provided at the home 
depot, but it may be inferred that such a provision should 
not be of a standard less than that reasonably required 
for the circumstances of the work to be done by members 
of the crew at their home depot. In this respect the 
standard should be no less than that established for the 
esky pursuant to subclause 4 (3) (a) and as such the 
provision of a meal at the home depot in the form of an 
esky would suffice. However, this test of reasonableness 
is contingent upon the circumstances of the work and if it 
could be shown that the matter warranted special 
consideration it would be the prerogative of the applicant 
union to press its claim on the basis of merit. The 
application for an interpretation is not the medium to 
satisfy such a claim. 

The applicant union's submission on the request for an 
interpretation concerning the provision of meals 
concentrates on the second group of employees, the 
electronics and communications technicians. The final 
paragraph of the exhibit prepared by the Deputy 
Convenor sets out the grievance, i.e. "that this group do 
not accept that every time they are away down track, they 
will be provided with an esky". It is the absence of any 
reference to the provision of an esky in subclause 4 (2) (a) 
(i) and (ii) which in the applicant's view indicates this 
interpretation. To give weight to this submission this 
provision of the Award is compared with subclause 4(1) 
(b). This "makes it quite clear that that group of 
employees (i.e. power signalling technicians and lines- 
persons) if they are away from the depot will get an esky" 
(Transcript p. 34). Although this line of argument 
undermines the submission with respect to the claim for 
the signalling technicians and linespersons, the applicant 
is then able to conclude that "for the electronics or 
communications technicians it does not specify what the 
mid-shift crib meal will be and, as a consequence of that, 
we submit that because it does not say an esky it should 
not be open to the Company to only offer a mid-shift 
meal in the terms of an esky" (Transcript p. 34). 
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The only circumstances under which the electronics 
and communications technicians are provided with a 
meal are when they are away from their home depot. 
However, because subclause 4 (2) (a) (ii) limits the 
electronics and communications technicians access to a 
line camp for the mid-shift crib meal, if such an employee 
is within 10 kilometres of the line camp and has not 
otherwise been supplied with the mid-shift crib by the 
Company, the supply of the mid-shift crib in the form of 
an esky (and it is difficult to envisage that this provision 
could be anything else but an esky in the conditions) pre- 
empts the supply of a meal in any other form and satisfies 
the requirements of the subclause. 

On the wording of the provisions of Clause 4 in 
question, I cannot conclude an interpretation as is 
advocated by the applicant union. 

CANCELLATION OF 
AWARDS/AGREEMENTS/ 

RESPONDENTS — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Swanleigh Hostel. 
No. 115 of 1987. 

SWANLEIGH (SALARIED STAFF) AWARD 
NO. 30 OF 1978. 

House Masters/Mistresses Educational Services 

COMMISSIONER G.L. FIELDING. 
Perth 24th day of April 1987. 

Cancellation of Award — insufficient interest from 
possible members — by consent — award cancelled. 

Reasons for Decision. 
THE COMMISSIONER: This is an application 
seeking an order to cancel the Swanleigh (Salaried 
Staff) Award 1981, being award A30 of 1978. The 
Award by its scope applies to persons described as 
housekeepers, housemasters and mistresses, 
recreation officers and sports mistresses ' 'employed 
by Swanleigh at its student (educational) residential 
establishment located at Middle Swan". 

Mr Beech, for the Applicant, has indicated that 
since it was enacted there have been few members of 
his organisation who come within the scope of the 
Award. That is not for want of trying on the part of 
the Applicant. Rather, as he has indicated, those 
persons, for reasons best known to themselves, have 
not been keen to join the Applicant organisation. I 
take note of and accept the submission that the 
Applicant has in this jurisdiction a well-established 
record of looking after its members and ensuring 
that Awards which it has obtained are up to date and 
kept up to date. Not surprisingly the Applicant does 
not want its reputation tarnished by allowing this 
Award to fall out of date because those for whom it 
is designed to benefit do not want the Applicant to 
do anything about it. Hence it has brought this 
application. 

The application has the consent of the 
Respondent. I do not find that surprising, because 
my experience in the past has been that the 
Respondent has from time to time moved to amend 
the Award to avoid embarrassment being brought 
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upon it by reason of the Award being outmoded. 
Clearly one can accept that it does not want to be 
caught in that position forever and a day. 

On the merits of the matter I have no doubt that 
the application should be acceded to. An interesting 
question is that of the Commission's jurisdiction to 
entertain the application. The application is to be 
contrasted with the process established under 
section 47 of the Industrial Relations Act, which 
clearly is limited to the Commission acting of its 
own motion to rid its registry of defunct awards. 
This Award is not defunct because, as the 
Applicant's advocate has rightly said, there are still 
persons falling within its scope. Furthermore, the 
Commission is not moving of its own motion to 
cancel the Award. 

Section 40 of the Act on the other hand, expressly 
empowers the Commission to cancel Awards within 
their term if the parties agree. This Award is not 
within a current term in that sense. It was made for a 
period of two years commencing on 1 February 
1982. Thus the provisions of section 40 would not 
authorise the Commission to make the order sought 
on this occasion. But in my view section 40 is, as Mr 
Beech has put it, a provision designed to cover a 
special circumstance; that special circumstance 
being the cancellation of an award which by per 
force of an order of the Commission is still current 
rather than by force of a statute. In those circum- 
stances it might be thought that the Commission 
having expressly made an award for a fixed term 
might not be able to bring it to an end before the 
expiration of that term. Section 40 dispels that 
doubt. 

It would be a strange consequence if an award 
could be cancelled during its term with the consent 
of the parties but not thereafter. I do not think the 
language of the Act requires such an interpretation 
and certainly the objects to which the Act is directed 
do not. In my view the power to make an award as 
the result of the Commission's authority to deal 
with an "industrial matter" covers, as Mr Beech has 
said, the power to undo that which was done as a 
part of considering the matter. A claim to cancel an 
award is a matter relating to the rights and duties of 
an employer if not an employee, and is therefore 
itself an "industrial matter". On that basis I am 
prepared to conclude that the Commission does 
have jurisdiction to deal with the application. Using 
those general powers I make the order sought. 

Mr A.R. Beench appeared for the Applicant. 
Mrs P.E. Bentley appeared for the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 115 of 1987. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Swanleigh Hostel, 
Respondent. 

Order. 
HAVING heard Mr A.R. Beech on behalf of the Appli- 
cant and Mrs P.E. Bentley on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
doth hereby — 

Cancel an Award known as the Swanleigh 
(Salaried Staff) Award 1981 with effect on and from 
this day. 

Dated at Perth this 24th day of April 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
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CANCELLATION OF ORDERS 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1158 of 1986. 

Between Robe River Iron Associates, Applicant, and 
The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Respondent. 

Order. 
HAVING heard Mr D. Moss on behalf of the applicant 
and Mr K. McCann on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That Item 8 of Order No. CR43 of 1978 be hereby 
cancelled, and that Item 16 of Order No. CR43 of 
1978 be hereby cancelled. 

Dated at Perth this 8th day of May 1987. 

W.S. COLEMAN, 
[L.S.] Commissioner. 

NOTICES — 
Award/agreement matters — 

NOTICE. 
IN THE MATTER of the filing in the office of the 
Registrar, a Notice of Retirement from an Industrial 
Agreement; in accordance with section 41 (7) of the 
Industrial Relations Act 1979, Mt Newman Mining 
Company Pty Limited ceased to be a party to the 
"Industrial Relations (Mt Newman Mining Co Pty 
Limited and Association of Draughting, Supervisory and 
Technical Employees) Agreement of 1986" No. AG4 of 
1986 on and from 5 April 1987. 

Dated at Perth this 13th day of May 1987. 

K. SCAPIN, 
Registrar. 

Application No. 17 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "MINERAL SANDS MINING 
AND PROCESSING INDUSTRY AWARD 

NO. 38 OF 1981". 

NOTICE is given that an application has been made to 
the Commission by the Australian Workers Union, West 
Australian Branch Industrial Union of Workers under 
the Industrial Relations Act 1979 for a variation of the 
above Award. 

As far as relevant, those parts of the proposed amend- 
ment which relate to area of operation or scope are 
published hereunder. 

27.—Wages. 
Clause 27.—Wages to be amended to include the 

following new classifications:—• 
Kiln Operator 
Panel Operator 
Linertex Operator 
Mobile Equipment Operator — Exploration Rigs 
Technical Assistant 
Quality Control Operator 
Quality Control Officer 
Control Room Operator SR Plant 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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Dredge Operator 
Beneficiation Plant Operator 
Rubber Worker 
Motor Vehicle Driver operating Hiab 
Technical Officer 
Technician 
Laboratory Assistant Grade 11 
Section Operator SR Plant 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 21st day of May 1987. 

K. SCAPIN, 
Registrar. 

Application No. A7 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"PRIV ATE PSYCHIATRIC HOSTELS EMPLOYEES 

AWARD 1987". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous WA Branch under the Industrial 
Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This award shall apply to employees employed in 

Private Psychiatric Hostels. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 21st day of May 1987. 

K. SCAPIN, 
Registrar. 

Application No. A8 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"THE SWAN PORTLAND CEMENT 

LABORATORY EMPLOYEES AWARD 1987". 

NOTICE is given that an application has been made to 
the Commission by the Association of Draughting, 
Supervisory and Technical Employees Western 
Australian Branch under the Industrial Relations Act 
1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This Award shall apply within the areas occupied and 

controlled by the employer, in WA. 

4.—Scope. 
This Award shall apply only to employees employed in 

the callings defined in Clause 6.—Definitions hereof, 
and who are employed by Swan Portland Cement Ltd. 

6.—Definitions. 
(1) Laboratory Technical Assistant: An adult 

employee engaged in technical activities under 
supervision involving chemical analysis at a level 

included in Level I duties as defined, which are of a 
simple nature in scientific terms. In addition, the 
employee shall satisfy the following conditions: 

(a) To be classified as a Laboratory Technical 
Assistant the employee shall have attained a 
grade of 6 or better in the Tertiary Admissions 
Examination in at least mathematics and a 
physical science subject. 

(b) Notwithstanding any of the foregoing, an 
employee who does not satisfy the conditions 
of paragraph (a) but who is required to under- 
take the aforementioned duties shall be 
classified by the employer as a Laboratory 
Technical Assistant after having carried out the 
technical tasks required for a continuous 
period of six months, during which he shall be 
classified as an Ungraded Employee. 

(2) Laboratory Technician Grade I: An adult 
employee engaged in technical activities involving 
analytical and testing tasks and who has sufficient 
technical knowledge, judgment and skill to perform 
under supervision Level I and Level II duties as defined, 
and/or others of similar scientific complexity. In 
addition the employee shall satisfy the following 
conditions: 

(a) To be classified as a Laboratory Technician 
Grade I, an employee shall have attained a 
grade of 6 or better in the Tertiary Admissions 
Examination in at least a mathematics and a 
physical science subject and has had two years' 
experience as a Laboratory Technical Assistant 
(or other appropriate industry experience 
which enables the required duties to be under- 
taken), and 

(b) Shall hold a certificate in Laboratory Practices 
(Physical Sciences) from the Technical 
Education Department or a recognised 
equivalent. 

(c) Notwithstanding any of the provisions of para- 
graphs (a) and (b), an employee who is required 
to undertake the duties of a Laboratory 
Technician Grade I as defined shall be classified 
by the employer as such after having carried out 
those technical tasks for a continuous period of 
six months. 

(3) Laboratory Technician Grade II: An adult 
employee who has proficiency in all Level I and Level II 
duties and in addition is required to perform technical 
duties of such scientific complexity or which demand 
similar responsibility as those defined in Level III duties, 
and who in carrying out such work is required to apply 
the knowledge, judgment and skill and who satisfies the 
following conditions: 

(a) To be classified as a Laboratory Technician 
Grade II the employee shall have received a 
diploma from the State Technical Education 
Department,, such as the Chemistry Diploma, 
Diploma in applied Science (Chemistry), 
Diploma in Laboratory Techniques (Physical 
Sciences) or a recognised equivalent, and 

(b) Shall have had four years' experience as a 
Laboratory Technical Assistant, or two years' 
experience as a Laboratory Technician Grade I, 
appropriate to the industry. 

(c) Notwithstanding any of the provisions of para- 
graphs (a) and (b), an employee who is required 
to perform the duties of a Laboratory 
Technician Grade II shall be classified as such 
by the employer after having carried out those 
technical tasks for a continuous period of six 
months. 

(4) Laboratory Trainee: An employee under the age of 
21 years who has attained a grade of 6 or better in the 
Tertiary admissions examination in at least mathematics 
and a physical science subject and who is undertaking 
part-time studies, approved by the employer, as being 
appropriate to his employment. 
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(5) Grade I "Laboratory Technical Assistants", 
Duties: 

(a) — Surface Areas 
— LO 1 
— Aggregate 
— Sand 
— Mixing of concrete cylinders 
— Capping of concrete cylinders 
— Cylinder curing 
— Moisture levels 
— Collection of samples 
— Dust checks 
— Port holes 
— Clinker collection 

(b) — Surface Areas 
— LO Ts 
— Free Limes 
— Available Limes 
— Sample Preparation — sampling — 

Moistures of Raw Materials 
— Temperatures. 

Grade II "Laboratory Technician Grade I", 
Duties: 

(a) — Compression strengths 
— Making of ISO Rilems (Blocks) 
— Water Retention Tests 
— Air Contents 
— Bulk Densities 
— Residues 
— Blending of contents 
— Sample preparation 
— Determining of SG 
— Heat of Hydration 
— Loss on Ignitions 
— Sieve Calibrating 
— Setting times 
— Autoclave Expansions 
— Lime Patts 
— Routine Maintenance of Laboratory 

Equipment 
— Bleed Determination of freshly poured 

mortar 
— Proctor 
— Spectrophotometric (eg) AS 1378 (including 

Calibration) 
— Gravimetric (eg) AS1315, AS 1317 
— Chemical analysis (including ancillary 

physical testing) 
— Microscope 
— Computer, eg simple applications or linking 

programmes 
(b) — Residues — Slurry etc 

— SO 3 — Gravimetric spectro 
— Acid Sol, CaO 
— Axial Testing 
— Flame Photometry 
— Heat of Hydration 
— Raw Mill Circuit check 
— Orsat — det of 0 2 + CO 2 levels 
— Milling Trials 
— Sieve Analysis 
— Std Solutions: preparation and standardisa- 

tion 
— Sulphide 
— CO 2 
— Chlorides 
— Specific Gravity 
— Stock Survey 
— Calibration of Apparatus 
— Reactivity 

Grade III "Laboratory Technical Officer", 
Duties: 

(a) — NATA 
— Mass Balance 
— Maintaining Laboratory records, ordering 

of Materials 
— (XRF and computer analysis) 

— (Routine Calibration of XRF) 
— (Minimal Maintenance) 
— (Elementing Trouble shooting) 
— Undertake complex technical investigations, 

Experiments or projects, prepare associated 
reports and advise on results of projects, 
devise experiements. 

— Preparation and checking of test certifi- 
cates, perform check tests in accordance 
with NATA registration 

— Practical training of new Laboratory 
personnel, provide supervision and assis- 
tance in a practical sense to Laboratory 
Technical Assistants and Laboratory Tech- 
nicians Grade 1. 

(b) — Spectro 
shooting. 

Calibration and trouble 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 2nd day of June 1987. 

K. SCAPIN, 
Registrar. 

INDUSTRIAL MAGISTRATE — 
Complaints before — 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint No. 73 of 1987. 

Between the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, 
Complainant and Robe River Iron Associates, 
Defendant. 

Before the Industrial Magistrate K.F. Chapman Esq SM. 
The 17th day of March 1987. 

Mr D. Stone (of Counsel) on behalf of the 
complainant. 

Mr A.N. Siopis (of Counsel) on behalf of the 
defendant. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 
hearing, taken from the transcript as edited by the 

Magistrate.) 
THE MAGISTRATE: Gentlemen, albeit the case is no 
doubt of some importance I do not find it necessary to 
have to adjourn but will give my reasons now. 

I agree with counsel for the defendant that the facts 
before me are quite simple. They are in essence that 
Michael Anthony Baird was employed by the company. 
As I recall it his employment commenced on 2 December 
1975, suffice to say some years before this matter arose. 
As a consequence the anniversary, which is often 
referred to in terms of annual leave, would re-occur after 
each 12 months completed period of service. When we 
look at the relevant industrial agreement — No. 10 of 
1979 — in particular Clause 21, we see that it deals with 
the provision of annual leave. Clause 21 subclause (1) 
reads as follows: 

Except as hereinafter provided a period of five 
consecutive weeks leave with payment of wages as 
hereinafter prescribed shall be allowed annually to a 
worker by his employer after a period of 12 months 
continuous service with that employer. 

No doubt things have gone along smoothly until the 
anniversary of 1985, when I presume the last completed 
period under that clause came about. But during the 
period 3 December 1985 to 2 December 1986 there was an 
interruption, so to speak, in the employment. On 11 
August 1986 the company terminated this employee 
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along with a number of others, and pursuant to Clause 21 
subclause (7) certain payment were made in regard to 
accrued annual leave. I presume that that clause was 
adhered to. There has been nothing to indicate 
otherwise. The documentation which has been presented 
before me would indicate — and indeed the employee 
agreed — that the employee was paid $1 511.10. He was 
not entirely certain as to the number of hours that 
represented but according to the documentation that was 
for 146 hours of annual leave. 

The matter of course does not end there because the 
union, who represented some of the employees if not all 
of the employees who were terminated on that date, 
sought certain action, which action is well documented 
and well known to those who are interested in industrial 
matters. As a consequence of that action the 
Commission made an order — order No. 758 of 1986 — 
and this employee, along with a number of others, was 
re-engaged by the company. The re-engagement was on 
terms that were different than would normally have been 
the case for the order, in particular paragraph two, sets 
out the rights of parties, and in essence provides for a 
continuation of the term of employment in relation to 
certain benefits the employee would otherwise accrue 
including annual leave. That comment is put rather 
simply because other provisions are also made in that 
paragraph which deals with those who were paid 
termination pay. In paragraph two Roman numeral two 
(b) it reads: 

. . . shall not be paid further in respect of all 
annual leave, long service leave, accumulated leisure 
days off and sick leave which had accrued due by 11 
August 1986 and which was subsequently paid out 
to him or to her. 

Thus notwithstanding the interruption of employ- 
ment, come 2 December 1986 this employee was in fact 
entitled to the benefits as set out in Clause 21 sub- 
paragraph (1), that is, five consecutive weeks leave with 
payment of wages. 

On 3 December this employee made an application to 
the company to take a period of that leave, a period less 
than the five weeks which had accrued to him, and he did 
this by way of filling out what apparently is the standard 
form within the company and requested leave to 
commence with his last ordinary shift being worked on 
16 January 1987 until the date on which normal work will 
resume was 26 January 1987. Thus he applied for leave 
from 17 January to 25 January 1987. He also applied for 
payment of wages for that period of time together with 
travel assistance and it is common ground and accepted 
that he was, in fact, paid for the travel assistance. 

The dispute and the reason for a complaint being 
before me is that it is contended by the complainant that 
the employee has not been paid wages for that period of 
time. It is common ground, although there is a dispute 
perhaps as to the format of the form which conveyed the 
acceptance of the leave by the company, that the 
employee was, by way of an inter-office memorandum, 
advised that his leave had been approved from 17 
January until 25 January 1987. I think it matters not 
which of the forms were used. Ultimately the princples 
are the same. 

There is provision within the agreement, particularly 
Clause 21 subclause (5), for employees to take less than 
the five weeks that accrue: 

In special circumstances and by mutual consent of 
the employer, the worker and the union concerned, 
annual leave may be taken in not more than three 
periods but none of such periods shall be less than 
one week. 

It appears that the proposition was agreed between the 
employer and the employee at least. I have nothing 
before me which would indicate that the union was in 
agreement for such a proposition to take place. At the 
very least, the complainant does not argue against a 
proposition that taking leave in this manner was 
acceptable and in accord with the agreement. What I am 

being asked to consider is whether or not the company 
has refused to allow annual leave with payment of wages 
to this particular employee. 

It is clear from the evidence before me that 146 hours 
has been paid and credit has been given for that by virtue 
of order No. 758 of 1986. It could not have been said to 
be wrong if the company had paid additional wages for 
this particular period. 

I also cannot see that it can be said that they have failed 
to pay by not doing so. The employee is entitled to five 
weeks paid leave. He asked for less than that. It is 
approved. He has already been paid for 146 hours. I fail 
to see how it can be said, whichever proposition you put 
forward, that he has been refused leave with pay. He has 
been granted the leave. He has already been paid for that 
leave. 

I fail to see that any existing right has been taken away 
from him. He has a right to five weeks leave, he chooses 
to take only part of that leave. He has been paid for the 
leave he has taken. I see no basis for coming to any 
conclusion that any rights have been taken away or what- 
ever statutory interpretation you use in looking at the 
agreement and the order of the Commission. His rights 
are still intact. He has taken some of his paid leave. The 
balance still remains. No rights have been taken away. I 
do not see any basis for the suggestion that any set-off is 
to be applied for he has already been paid for the leave 
taken. 

I therefore, am of the view that there is no basis in the 
complaint which is before me. The leave was granted. 
The employee was paid for that leave, albeit he had the 
benefit of being paid some four or five months before he 
actually took the leave — he still was paid. 

That being the case, I do not find the complaint as laid 
has been proved. 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint No. 394 of 1986. 

Between the Australian Builders' Labourers' Federated 
Union of Workers (WA Branch), Complainant and 
Dennis K. Murphy, Laurie L. Walker, John R. 
Egan trading as EMW Contractors, Defendant. 

Before the Industrial Magistrate K.F. Chapman Esq SM. 
The 5th day of March 1987. 

Mr S. Billing on behalf of the complainant. 
Mr B. Williams on behalf of the defendant. 

Reasons for Decision. 
THE MAGISTRATE: It is apparent from the opening 
address of the complainant that what the parties are 
seeking is any interpretation of Clause 21 of Award 14 of 
1978 and in particular the meaning of the words "after 
working ordinary hours" as appearing in that clause. 
The complainant on the one hand argues that ordinary 
hours should be interpreted to mean the hours usually or 
normally worked, whereas the defendant would argue 
that that phrase should be interpreted in accordance with 
Clause 13 of the Award, Hours Clause. 

If the defendant is correct in the interpretation they 
place upon the meaning of these words, then the 
defendant is not in breach of the Award, as it is argued 
that the ordinary hours did not commence until 7.00 a.m. 
and thus the employee did not work in excess of Wi 
hours after working the ordinary hours. If the 
complainant is to succeed in its argument, it is essential, I 
would have thought, for them to establish what are the 
usual or normal hours, so that one could ascertain 
whether or not the employee worked in excess of 1 Vi 
hours after completing those normal or usual hours. 

Having examined the evidence before me the 
complainant has failed to establish what are the normal 
or usual working hours of Miss McParland. It would 
appear that they expect me to draw the conclusion that 
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she normally commenced her employment at 6.30 a.m. 
each day, but in my view the evidence does not establish 
that nor is there sufficient evidence for me to infer that 
that was the case. When one examines the transcript the 
following evidence relates to the hours worked at page 
4:— 

Mr Billings: I see. Do you have in your possession 
any records relating to your employment? 

Miss McParland: Yes, I have a photocopy here of 
a time sheet which shows that on 8, 9 and 10 
September I worked 10 hours each day. 

Mr Billings: You stated to explain what was 
outlined in Exhibit C. Could you just carefully go 
through that for the Court? 

Miss McParland: It shows on the 8th, 9th and 
10th, three days that I worked from 6.30 until 5.00 

Mr Billings: 6.30 a.m.? 
Miss McParland: Yes and to 5.00 p.m. That is 

eight hours with two hours overtime each day. It's a 
10 hour day. 

At page 6 of the transcript the following is recorded: 
Mr Williams: At what time do you take your 

lunch break? 
Miss McParland: From 12 until 12.30. 

In essence the quotations to which I have just referred 
are the only verbal evidence before me relating to the 
hours worked by Miss McParland. Is that sufficient to 
establish what the normal or usual working hours are? In 
my view it is not particularly when one takes into 
consideration that Miss McParland worked for the 
defendant from, in her words "7 March until mid 
October 1986". One would have thought that three days 
out of that period would be insufficient to establish what 
the norm was unless further supporting evidence was 
available. Further evidence is available in that in Exhibit 
C, five days are recorded. The three days in question, 
namely 8, 9 and 10 September, together with the hours 
recorded for 6 and 7 September. Within the Exhibit it is 
shown that on 6 September Miss McParland worked 
from 6.30 a.m. to 4.00 p.m. and on the 7th she worked 
from 6.30 a.m. to 10.30 a.m. It is thus clear for that week 
the normal or usual starting time is 6.30 a.m. The most 
common finish time is 5.00 p.m. thus perhaps it could be 
said that the normal or usual working time was from 6.30 
a.m. to 5.00 p.m. and thus any time worked on those 
days were within the normal or usual working times, thus 
Clause 21 does not apply. 

Further documentary evidence is before me in relation 
to the hours worked in that the defendant tendered in 
evidence Exhibit 1, namely the relevant page from the 
Time and Wages book relating to Miss McParland. That 
document shows that she commenced employment with 
the defendant on 7 March 1986 and concluded on 15 
October 1986. It is unfortunate that day by day the hours 
commenced and finished are not completed in this 
particular document. However, within the document for 
the first 11 weeks worked it is recorded in day one under 
the heading "commenced" the following figures. For the 
first week - 2, the second to the sixth weeks - 7, for the 
seventh week - 2, for the eighth week - 3, for the ninth 
and tenth week - 7. Are those figures in fact the actual 
times commenced for each day during that week? If they 
are it would seem that the ordinary or usual commence- 
ment time was seven, presumably 7.00 a.m. 

I accept that the figures listed in the column entitled 
"commenced" may in fact not be the hour upon which 
work commenced. On an examination of the time and 
wages books I initially thought they may indicate the 
number of days worked. However, that is not apparent 
when one examines the totality of this record. In the 
absence of any evidence to the contrary I do not think it 
unreasonable to conclude that the figures recorded do in 
fact record the hour upon which work commenced. 

In any event, the ordinary or normal hours are in 
doubt for yet another reason. When one examines the 
time and wages book 74 entries are made in relation to 

the ordinary time or overtime. Of those 74 entries 59 
indicate that Miss McParland worked at least 8.6 hours 
and 41 entreis indicate that she worked at least 9.6 hours. 
Thus is could be argued that her normal or ordinary 
hours were 9.6 and thus on the 8th, 9th and 10th she has 
not worked more than IVi hours in excess of her 
ordinary hours as on those three days she only worked 10 
hours. 

Suffice it to say the evidence before me is confusing as 
to what was the usual or normal hours worked by Miss 
McParland. Although the standard upon which I need to 
be satisfied is on the balance of probabilities I am not 
able to gleen from the evidence to that standard what 
were the usual or normal hours worked by this employee. 
Thus I am not able to establish whether on the three days 
in question this employee after having worked her 
normal or usual hours, worked overtime in excess of 1 Vi 
hours. 

If the complainants argument is correct and the proper 
interpretation of the words "after working ordinary 
hours" as they appear in Clause 21 of the Award should 
be read to mean after working the normal or usual hours 
then upon the evidence before me I am not satisfied that 
they have produced sufficient evidence to establish the 
alleged breach. Having so determined, it is not necessary 
for me to consider the correct interpretation of Clause 21 
because of the lack of evidence before me. Had the 
parties fully argued the question of the interpretation of 
Clause 21 with detailed and considered submissions I 
would have been minded to express my views as to the 
correct interpretation to that clause notwithstanding on 
the evidence there is no need. As this is not the case I will 
leave that question to another day. 

INDUSTRIAL MAGISTRATE. 
Industrial Relations Act 1979 

Section 83. 

George Lawrence Burns, Office of Industrial Relations 
and 

Michael Gimondo. 
Complaints 302-309 of 1986. 

BUILDING TRADES (CONSTRUCTION) 
AWARD NO. 14 OF 1978. 

Bricklayer Building and Construction 

INDUSTRIAL MAGISTRATE K.F. Chapman Esq SM. 
Perth 27th day of March 1987 

Underpayment of — Travel Allowance, Rostered Days 
Off, Overtime, Weekend Work, Holiday Work, 
Inclement Weather, Annual Leave, Waiting Time. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 
hearing, taken from the transcript as edited by the 

Magistrate.) 
MAGISTRATE: The defendant has eight complaints 
against him, each alleging breaches of various clauses of 
Award No. 14 of 1978. There is ample verbal evidence to 
satisfy me that the award applies. 

As to the travel allowance, I am satisfied that the 
employee needed to travel to and from his home and as a 
consequence is entitled to be paid the allowances in 
accordance with Clause 12 (a) of the award. According to 
the summary of entitlements, the amount due in that 
respect would be $578.50. In respect of that particular 
claim, I deduct from it the excess pay of $561.60 and find 
the matter proved and order that the defendant pay the 
underpayment which, according to my mathematics, 
would then be $16.90. 

In relation to the second claim, that is, complaint 303 
of 1986, it is alleged that the employee worked on 
rostered days off. Once again, on the verbal evidence I 
have heard this morning, I am satisfied that the employee 
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did so work and is therefore entitled to payment in 
accordance with that clause the payment would be 
$466.54. 

Complaint 304 of 1986, relates to overtime. I note in 
the correspondence received by the Industrial Inspector 
from the defendant's solicitors there is a dispute as to the 
hours worked and as to overtime. Notwithstanding this, 
I accept the verbal evidence of the witness that he did 
work the hours he said he did. In fact, I am satisfied he 
worked more hours than perhaps are claimed and accept 
that the claim is conservative in that regard. Of course, 
the verbal evidence before me today does not accord with 
the time and wages records that were tendered in 
evidence, Exhibit E, albeit the employee agrees that he 
signed them. He also states that he was not aware or did 
not see the left-hand side of the record. It is on this 
portion of the record that at the end of each week the 
total hours worked is recorded as eight. I presume that 
means eight hours per day. I would be surprised if Mr 
Gimondo paid this employee as much as he did for eight 
hours work per week, so presumably it is meant to mean 
eight hours a day. 

The record, in and of itself, is not consistent. In the 
week that the record records overtime was due and paid it 
still only records eight hours. I am therefore not troubled 
that the time and wages record is not consistent with the 
evidence of the employee and to the extent that it differs, 
I find the time and wages records to be inaccurate and 
unreliable. 

In relation to complaint 305 of 1986, a claim for 
weekend work, the time and wages records themselves 
indicate that weekend work was worked. On the verbal 
evidence I am also satisfied of that fact and that the 
underpayment in relation to that particular complaint is 
$576.80.1 direct that that be paid by the defendant to Mr 
Cremer. 

In relation to holiday work I am satisfied that the 
employee neither took the holidays nor was paid for 
them and thus he is entitled to payment under the award. 
I am satisfied that the complaint has been proved and 
that the underpayment is $112.20. 

Complaint 307 relates to inclement weather. I am satis- 
fied that work was not performed on several days 
because of inclement weather and that the underpayment 
in that regard is $241.28 to be paid by the defendant to 
Mr Cremer. 

Number 308 is the complaint which deals with annual 
leave and I am satisfied that no leave was taken, nor was 
it paid, therefore the underpayment of $495.36 is to be 
paid by the defendant to Mr Cremer. 

The last complaint is 309 of 1986. I am satisfied that 
the employee was not paid his wages when he was entitled 
to them. He had to wait and in fact he is still waiting. 
Therefore he is entitled to one week's wages of $316.16 to 
be paid by the defendant to Mr Cremer. 

I will now consider the appropriate penalty to impose. 
Although the amounts of underpayments by themselves 
are not high, when one adds them up this employee has 
been waiting for some time for some $3 000 odd. Whilst 
the fines are going to amount to more than the under- 
payment I consider it justified and perhaps I ought to say 
a word or two about that. I am aware, as is confirmed by 
the record of previous convictions, that Mr Gimondo is a 
regular offender against the particular award in 
question. I have in the past followed my usual practice of 
being lenient to start off with and that leniency has 
basically been held in contempt. I have imposed pro- 
gressively firmer penalties as matters have continued to 
come before the court with apparently little, if any, effect 
upon Mr Gimondo. 

The underpayments have been outstanding for over 12 
months now. Negotiations have been taking place and 
the employee would appear to have been reasonable. 
Indeed he was prepared to accept what was offered by 
Mr Gimondo but the offers have never materialised. 

That being the case I consider that firm penalties 
indeed need to be imposed. I am not confident that they 
will necessarily change the modus operandi of this 
particular defendant but nonetheless hopefully they will 
be of some encouragement. 

There on each of the complaints there will be an $800 
fine. On the first complaint there will be costs of $27.31. 
The fines are to be paid by the defendant to revenue. 

The default will be the appropriate rate under the 
Justices Act — and a warrant of commitment rather than 
execution in the first instance. That does not necessarily 
mean the complainant has to ask for the warrant 
immediately but once the praecipe is prepared and 
presented to me I would be prepared to issue my warrant. 

Mrs J.C. Bottrell appeared for the complainant. 
No appearance for the defendant. 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint Nos. 78 and 79 of 1987. 

Between the West Australian Locomotive Engine Drivers 
Firemen's and Cleaners' Union of Workers, 
Complainant and Commissioner of the Western 
Australian Government Railways Commission, 
Defendant. 

Before the Industrial Magistrate K.F. Chapman Esq SM. 
The 7th day of May 1987. 

Mr L. Young and with him Mr M.D. McPolin, 
appeared on behalf of the complainant. 

Mr K. Baldwin appeared on behalf of the defendant. 

Reasons for Decision. 
MAGISTRATE: I have two complaints before me 
alleging that the Commissioner of the Western 
Australian Government Railways Commission is in 
breach of Award No. 13 of 1973 in that he (a) failed to 
credit driver Edward Frank Pearce and drivers assistant 
Sandro Calligaro of Manjimup with a public holiday 
namely Australia Day and as declared on 26 January 
1987 and (b) having failed to credit the public holiday 
namely Australia Day and as declared on 26 January 
1987 did further fail to pay these persons the payments 
for ordinary hours that they would have worked had not 
such day 26 January 1987 been a holiday and as provided 
for in Clause 24 subclause (2) (a) and (2) (b) (i). The 
defendant concedes that 26 January 1987 was Australia 
Day and concedes that neither worker has been paid for 
that day. However, he argues that both workers have 
applied for and have been granted a holiday in lieu of the 
public holiday. 

Section 24 subsection 2 (a) of the Award reads as 
follows:— 

Holidays 
(a) In addition to the annual leave the following 

days shall be observed as holidays; New Years Day, 
Australia Day, Labour Day, Good Friday, Eastern 
Monday, Anzac Day, Foundation Day, Sovereigns 
Birthday, Christmas Day, Boxing Day and any 
other day proclaimed as a general public holiday. 

I am satisfied and indeed it is accepted by the 
Commissioner that 26 January 1987 was AustraliaDay 
and therefore it fell within the provisions of Clause 24 
subclause (2) (a) of the Award, and thus should be 
observed as a holiday. 

Clause 24 subclause (2) (b) reads as follows:— 
(i) Whenever any holiday falls on a workers' 

ordinary working day and the worker is not 
required to work on such day he shall be paid 
for the ordinary hours he would have worked 
on such day if it had not been a holiday. 

(ii) (aa) If a worker is required to work on a 
holiday he shall be paid for all time 
worked at the rate of time and one half 
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for the first eight hours worked on any 
shift on that day and at the rate of 
double time and one half for all time 
worked in excess of eight hours on any 
shift in lieu of all other penalties which 
may be payable for work on the day 
under this award. 

(bb) In addition to payment as in subpara- 
graph (ii) (aa) a worker required to work 
on a public holiday shall be paid a 
further eight hours provided that he 
may elect in lieu of being paid for that 
eight hours, to be granted a days holiday 
with pay which may be cleared with the 
annual leave or taken at some 
subsequent date when the worker so 
agrees. 

In relation to Clause 24 (2) (b) (ii) (aa) and (bb) neither 
of those provisions apply to the case before me for 
neither of the workers were required to work nor did they 
work on the Australia Day holiday namely 26 January 
1987. It would therefore appear to me that there is no 
prescription within the Award allowing for or requiring 
the Commission to grant a days holiday with pay in lieu 
of the Australia Day holiday. I could find no such 
provision within the Award and none was pointed out to 
me by either of the parties save and except Clause 24 
subsection (2) (b) (ii) (aa) and (bb), which does not apply 
to these workers as they were not required to work on the 
Australia Day holiday. 

The success or otherwise of these complaints hinges on 
a correct interpretation of Clause 24 subclause (2) (b) (i). 
If the complainant is to succeed then it would have to 
establish:— 

(a) That Monday 26 January was an ordinary 
working day for each of the workers; and 

(b) Neither worker was required to work on that 
day. 

The evidence is clear that neither of the workers were 
required to work and that in accordance with the roster 
Monday 29 January was the rostered day off for each of 
the workers. Can it be said that a rostered day off is a 
workers ordinary working day? 

Ordinary working day is not defined within the Award 
and in my view should be given its ordinary meaning 
namely a day upon which a worker would normally 
work. For these two workers the roster operating at 26 
January and for some time prior to that indicated that 
Mondays were not normally worked by either because 
Monday was the rostered day off. Rostered Day Off is 
not defined in the Award. Can it be said that a rostered 
day off is a day which the worker would normally be 
required to work? 

To ascertain what is meant by a rostered day off it is 
my view that one needs to turn to Clause 36 of the Award 
which clause reads as follows:— 

(1) Five shifts between Monday and Saturday 
inclusive shall constitute a week's work. 

(2) (a) Rosters when first posted shall show one 
rostered day off between Monday and Saturday. 

(b) A rostered day off shall be 24 hours from the 
rostered time of booking off or up until 0600 hours 
on the day following rostered day off, whichever is 
the earliest. 

(c) Where a worker is called upon to commence 
or works any part of a shift during his rostered day 
off he shall be paid at the rate of double time for all 
time worked for that shift. 

I have previously considered the correct interpretation 
of the term rostered day off as it appears in Clause 36 and 
was then of the view that it meant the day as shown in the 
roster as not being required to be worked. The 
complainant in this matter took my decision on appeal. 
However, the Full Bench of the Commission adopted the 
construction I placed upon that term. I see no reason to 
change that view at this point in time. 

67 W.A.I.G. 

It would seem to me that Clause 36 subclause (2) (c) 
supports the view that ordinarily or normally a worker is 
not required to work on his rostered day off. As both 
workers had Monday 29 January 1987 as their rostered 
day off and therefore would not normally be required to 
work on that day I fail to see how that day could be 
classified as an ordinary working day for them. Thus, I 
do not see that Clause 24 subclause (2) (b) applies to the 
facts before me. I am thus of the view that the 
complainant has not proved either of the complaints. 

LONG SERVICE LEAVE — 
Boards of reference — 

special — 

BEFORE A SPECIAL BOARD OF REFERENCE. 
In the matter of the "Commercial Travellers and Sales 

Representatives' Award 1978" No. 43 of 1978 and 
in the matter of a Special Board of Reference 
thereunder and in the matter of whether there had 
been a transmission of the business of the one 
employer to the other between Mr B. Robinson, 
Applicant and Hanworth Holdings Pty Ltd trading 
as West Coast Wholesale and Import Co, 
Respondent. 

Before Mr K. Scapin — Chairman, 
Mr D.M. Jones — Employer's Representative, 

and Mr K.J. Trainer — Employee's Representative. 
The 9th day of December 1986. 

Mr D.R. Mansfield appeared for the applicant. 
Mr P.R. Member (of Counsel) appeared for the 

respondent. 

The following cases were cited in argument: 
By the applicant — 

Gedling v. Mayney Nominees Pty Ltd 61 WAIG 
1133 

By the respondent — 
Woodbridge and Anor v. Yarralumla Auto 

Accessories Pty Ltd 54 ACTR 8, p. 8 
Selby, Hugh, "Long Service Leave" Sydney: The 

Law Book Company Limited, 1983 p. 32 (517) 
Smith v. Luv'n Gear Pty Ltd 58 WAIG 586 
Kenmir Ltd v. Frizzell (1968) 1 ALL ER 414 
Davis v. McGay and Co 42 WAIG 447 
Marshall v. Solomon and Co 42 WAIG 335 
British Automotive Industries Pty Ltd v. McCarthy 

1959 AR 118 
The following additional authorities are referred to in 

the determination — 
ASE v. Timcast Pty Ltd 64 WAIG 1612 
McDonough v. Readford 1980 AR 969 
Candy's Transport Co Pty Ltd v. Deighton and 

Others 53 WAIG 915 
Hayman and Ors v. Neill 1960 AR 363 
The Federal Commissioner of Tax v. Williamson 

(1943) 67 CLR 561 

Determination. 
MR SCAPIN: This matter is brought by the applicant 
pursuant to the combined operation of Clause 18 of the 
"Commercial Travellers and Sales Representatives' 
Award 1978" No. 43 of 1978, and the Long Service 
Leave conditions as prescribed by General Order of the 
Commission on 15 December 1977 and published in 
Volume 58 of the Western Australian Industrial Gazette 
at pages 1 to 6 inclusive (hereinafter referred to as the 
Conditions). 
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Following the agreement of the parties, the Board sat 
for the purpose of determining the single issue of whether 
there had been a transmission of the business of Jerdon 
Pty Ltd (hereinafter for convenience referred to as 
"Jerdon") to Jermy Distributors Pty Limited (herein- 
after referred to as "Jermy Distributors") on 1 
November 1979. 

So far as is material, the Conditions are as follows — 

1.—Right to Leave. 
A worker shall, as herein provided, be entitled to 

leave with pay in respect of long service. 

2.—Long Service. 
(1) The long service which shall entitle a worker to 

such leave shall, subject as herein provided, be 
continuous service with one and the same employer. 

(2) . . . 
(3) (a) Where a business has, whether before or 

after the coming into operation hereof, been trans- 
mitted from an employer (herein called ' 'the trans- 
mitter") to another employer (herein called "the 
transmittee") and a worker who at the time of such 
transmission was an employee of the transmitter in 
that business becomes an employee of the trans- 
mittee the period of the continuous service which 
the worker has had with the transmitter (including 
any such service with any prior transmitter) shall be 
deemed to be service of the worker with the 
transmittee. 

(b) In this subclause "transmission" includes 
transfer, conveyance, assignment or succession 
whether voluntary or by agreement or by operation 
of law and "transmitted" has a corresponding 
meaning. 

(4) . . . 
(5) . . . 
(6) Service shall be deemed to be continuous 

notwithstanding — 
(a) the transmission of a business as referred 

to in paragraph (3) of this clause; . . . 
The authorities to which the Board was referred by 

participants in the proceedings were all obtained and 
considered, so too were a number of others which the 
Board found to be helpful. 

The burden of proof, on the balance of probabilities, 
lies in this instance with the applicant. 

On behalf of the applicant it was argued, citing with 
approval Gedling v. Mayney Nominees Pty Ltd, where it 
was decided that in determining whether a transaction 
amounted to the transmission of a business, regard must 
be had to its substance rather than its form, and con- 
sideration must be given to the whole of the circum- 
stances. Thus many factors may be relevant to such a 
determination but few will be conclusive in themselves. 

It was submitted then, in considering all of the factors, 
that the applicant continued to do the same work of 
selling Dunlop footwear to the same retailers after he 
commenced employment with Jermy Distributors — as 
he had done with Jerdon. Mr Jermy who was a principal 
of Jerdon took his goodwill to Jermy Distributors, 
because he was the principal involved with the Dunlop 
footwear part of Jerdon's operations. It was difficult to 
place any weight on factors such as stock and stock in 
trade, because the stock was owned by Dunlop and held 
on consignment by both Jerdon and Jermy Distributors. 
The motor vehicle used by the applicant in the course of 
his duties as a salesperson whilst an employee of Jerdon 
went with him to Jermy Distributors. It was submitted 
that the termination of the applicant's contract of service 
by Jerdon and the fact that the applicant's accrued 
annual leave entitlement was converted to cash when that 
employment terminated, was totally irrelevant to the 
question of transmission having regard for the definition 
of transmission in the Conditions. It was also submitted 
that the staff involved in the Dunlop footwear part of 
Jerdon moved to Jermy Distributors. 

It was submitted that with respect to plant and office 
furniture, the Dunlop footwear part of the operations of 
Jerdon operated in a fairly sparse and spartan environ- 
ment. It was conceded on behalf of the applicant that 
there was no written documentation between Jerdon and 
Jermy Distributors and that that would' 'cause the Board 
some difficulty, in that written documentation is 
certainly a matter of some relevance" (Transcript pp. 
32/33). 

On behalf of Mr G, Director of Jermy Distributors, it 
was submitted that, following an initial approach by 
Dunlop's marketing manager in September 1979, Mr G 
met him in Sydney whereat Mr G was advised that the 
business of distributing Dunlop footwear products in 
Western Australia by Jerdon was being given up by 
them. Mr G was asked would he be interested in taking 
over the business and entering into an agreement with 
Dunlop to distribute their footwear products in Western 
Australia on an agency basis. He agreed. As a conse- 
quence he set up the company "Jermy Distributors Pty 
Ltd" to distribute the Dunlop footwear. 

The respondent argued that there was no agreement 
entered into between Jerdon and Jermy Distributors but 
rather, Jermy Distributors entered into an agreement 
with a third party, namely, Dunlop, which at all times 
was the owner of the property being sold, namely, the 
shoes which were sold through an agency relationship. 
Therefore it was submitted that this lack of a contract 
between Jerdon and Jermy Distributors in relation to the 
business of distributing Dunlop shoes, was fatal to the 
applicant's case for the transmission of the business. In 
support of that argument, the respondent relied on 
Woodbridge and Anor v. Yarralumla Auto Accessories 
Pty Ltd. 

In view of the evidence presented in this case, two 
matters, in particular, arise for consideration. Firstly, 
whether that which went from one to the other was a 
business and secondly, whether the interpretation of the 
word "business" as contained in paragraph (a) of 
subclause (3) of Clause 2 of the Conditions includes ' 'any 
part thereof". 

In the context of this decision, in my opinion, the most 
appropriate dictionary meaning of the word "business" 
is that found in the Shorter Oxford Dictionary, Third 
Edition, Vol I, A-M, p. 256 which is as follows — 

A commercial enterprise as a going concern. 
The next question is whether the interpretation of the 

word "business" includes "any part thereof". In con- 
sidering this question I have had regard to, and I am 
guided by, the Commission in Court Session in the 
Gandy's Transport case. My understanding of that 
decision is that the Commission did not interpret the 
word "business" contained in the award provisions 
(which provisions are identical in the instant case) to 
include the meaning "and any part thereof". This^ is 
emphasised when reference is made to the Long Service 
Leave Act 1958 which makes specific provision for the 
transmission of part of a business because business is 
defined as including "an any part thereof" (section 4 — 
Interpretations). 

It was submitted on behalf of the respondent that 
reference to the word "business" in Clause 2 (3) (a) of 
the Conditions, means and includes "any part of the 
business" and in support of that argument cited Selby, 
Hugh, "Long Service Leave" p. 32. However, that 
authority does not support the respondent's case for the 
reason that Selby was commenting on section 4 (11) (c) of 
the NSW "Long Service Leave Act 1955" which, insofar 
as is material reads as follows — 

(c) where a business, undertaking or establish- 
ment or any part thereof has, whether before or 
after the commencement of this Act, been trans- 
mitted from an employer (in this paragraph called 
the transmitter) to another employer (in this para- 
graph called the transmittee) and a person who at 
the time of the transmission was a worker in the 
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employ of the transmitter in that business, under- 
taking or establishment or part thereof becomes a 
worker in the employ of the transmittee — 

(see: Selby p. 104 — emphasis is ours.) 
It can be seen then, that the Conditions which govern 

the instant case are substantially different from those on 
which Selby relied, because the NSW legislation 
specifically provides for the transmission of part of a 
business, whereas the Conditions in the instant case do 
not. 

I agree with the view expressed by the New South 
Wales Commission in Court Session in the Manly v. 
Gazal Clothing Co case when it said at p. 551 — 

... we think that the view expressed by the 
Commission in Hayman and Others v. Neill 
(Hayman and Ors v. Neill 1960 AR 363) was correct 
and that Parliament included the words "or any 
part thereof" to guard against the risk that the word 
"business" on its own might be construed as 
meaning the whole of a business. 

In the instant case the words "and any part thereof" 
are not included in the transmission provisions of the 
Conditions and consequently 1 interpret the word 
business to mean the whole of the business of Jerdon and 
not just that part relating to the selling of Dunlop 
footwear products. 

I accept the argument advanced by each of the parties 
that all of the facts of the case have to be considered, and 
in the end it is a matter of judgment as to whether the 
effect of the transaction was to put the respondent in 
possession of a going concern the activities of which he 
could carry on without interruption (see: Kenmir v. 
Frizzell p. 418). As a consequence I examined a number 
of factors as follows. 

The Business. 
From the evidence as presented, and in the absence of 

any positive evidence to the contrary I can only come to 
one conclusion and that is that the business of Jerdon 
was concerned not only with the sale of Dunlop footwear 
but also with toy and leisure goods. Jerdon continued to 
trade under the same name after November 1979 but of 
course it no longer distributed Dunlop footwear. Jerdon 
was still trading at the date of the hearing of this case. 

Premises. 
The warehouse, showroom and office in which Jerdon 

stored and displayed Dunlop's footwear stock, was 
retained by Jerdon. It was necessary for Jermy 
Distributors to lease different premises in order to 
conduct its business. 

Employees. 
The staff of Jerdon involved in the sale of Dunlop 

footwear consisted of two office girls, two storemen, Mr 
Jermy (a director of Jerdon) who was the sales repre- 
sentative for the City block (Perth City), and Mr 
Robinson who was the sales representative for the whole 
of the State of Western Australia with the exception of 
the City block. 

Of those six persons employed by Jerdon in the selling 
of Dunlop footwear — five were employed by Jermy 
Distributors, without any gap in service. They were 
Messrs Jermy, Robinson, Green and Woods together 
with Mrs Markov. The Board was not told why the sixth 
person did not commence employment with Jermy 
Distributors. In addition Jermy Distributors employed a 
Mrs Martlew as bookkeeper. Mrs Martlew was recruited 
from another company in the group of companies of 
which Mr G was a proprietor. So not all of the employees 
of Jerdon's Dunlop footwear business were employed by 
Jermy Distributors. That is not to say that I consider the 
re-engagement of all of the employees to be an essential 
element in the transmission of a business. 

There may be any number of reasons why employees 
do not seek re-engagement with a transmittee. No doubt 
the transmittee would too, on occasions, wish to exercise 

his prerogative in deciding which of the transmitter's 
employees he will employ in his business. The overriding 
consideration is the substantial effect of the transaction. 

Whilst the employee witness (Mr Robinson) 
considered that he was employed on the same work with 
his new employer (Jermy Distributors) as he had been 
before with his old employer (Jerdon), and this may be 
evidence of a transmission of the business, it would be 
wrong to approach the determination of this matter from 
the point of view from which the transaction might have 
appeared to Mr Robinson (see ASE v. Timcast 64 WAIG 
1612 at p. 1616). 

The significance of the termination of the contracts of 
employment of the employees of the alleged transmittor/ 
vendor and the re-employment of those employees by the 
alleged transmittee/purchaser under new contracts of 
employment, is a matter which is constantly before this 
Board. Although it is not necessary to do so because of 
the conclusion I have reached later in these reasons, 
nevertheless, I feel disposed to state my view for the 
benefit of those parties who from time to time appear 
before this Board. 

In the matter of a transmission of business the 
Conditions are more concerned with continuity of 
service than with the concept of a single continuing 
contract of service with one and the same employer. That 
is, service in the one business is substituted for service 
with the same employer. The Conditions require that 
service be deemed to be continuous notwithstanding 
(''inter alia") a change in employers [see: Clause 2 (3) (a) 
of the Conditions). 

In concluding my consideration of the continuity of 
employment of the former employees of Jerdon, I am 
satisfield that there was no transfer of an organised staff 
of employees of Jerdon to Jermy Distributors, but 
merely a release by one company of certain employees 
without objection, and a re-employment by another 
company. Not in any real sense was there an agreement 
to transfer a group of employees. 

Vehicles. 
In November 1979 Jerdon found itself with two motor 

vehicles which had been used by its sales representatives 
in the distribution of Dunlop footwear. The lease of 
those two vehicles was transferred from Jerdon to Jermy 
Distributors. The respondent conceded that there was no 
question about that. 

Goodwill. 
With respect to the goodwill, the following dialogue is 

extracted from the cross-examination of Mr G — 
Q: Mr Jermy had been involved with Dunlop for 

many years, had he not? 
A: (Mr G) Mr Jermy was a well known personality 

in the footwear trade and he worked for Dunlop for 
many years. 

Q: So it would be true to say that any firm using 
his name (Jermy Distributors was named after Mr 
Jermy) would attract a fair amount of goodwill? 

A: (Mr G) I think that it would enhance, more or 
less the exposure the business wanted to show in the 
respect that we wanted to know — people to know 
who we (Jermy Distributors) were, who we were 
involved with and so on. Yes, Mr Jermy had a very 
good name in the shoe trade. 

(Transcript p. 54) 

Following are Mr G's responses to questions from the 
Board — 

Q: (Board Member) when Mr Jermy came across 
to work with you (Mr G) what did he bring? 

A: (Mr G) Greg (Mr Jermy) brought with him a 
vast knowledge of the market in WA. I would say he 
was one of the top footwear personnel in this State. 

(Transcript p. 59) 
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It is my view that the personality, ability and good 
reputation of Mr Jermy attracted the trade in Dunlop 
footwear and not the place where it was carried on (see 
The Federal Commissioner of Tax v. Williamson). 

It is true that no consideration for goodwill passed 
between the respective companies. Nevertheless, I 
conclude that the goodwill of that part of the business of 
Jerdon, relating to the sale of Dunlop footwear, passed 
to Jermy Distributors as a result, to a significant degree, 
of the employment of Mr Jermy by Jermy Distributors. 

Liabilities (Book Debts). 
The respondent evidenced that Jermy Distributors did 

not take over the liabilities of Jerdon. This was not 
challenged. 

Stock-in-Trade. 
Included under this heading are those articles which 

the owner of the business has for sale. 
Neither Jerdon nor Jermy Distributors manufactured 

the product they were selling. Dunlop sent shoes through 
on consignment and they were stored in Jerdon's ware- 
house. The shoes were insured by Dunlop. A sales repre- 
sentative would visit retailers, an order would be written 
in a Dunlop order book. The sales representative would 
then send the order back to the Jerdon office, then 
passed to the Jerdon warehouse and the shoes 
despatched from there. In all cases a Dunlop invoice 
would be sent to the retailer who would then pay Dunlop. 
Dunlop would then pay a commission to Jerdon. At all 
times the shoes were the property of Dunlop until they 
were delivered to the retailer. On occasions, the shoes 
were despatched direct from Dunlop's Sydney 
warehouse to the retailer. The method of the distribution 
of the stock did not change after the stock was moved 
from Jerdon's warehouse to Jermy Distributor's 
warehouse. 

The Dunlop stock was transferred from Jerdon to 
Jermy Distributors. However, there was no transaction 
or agreement between Jerdon and Jermy Distributors 
relating to that stock. 

Plant and Equipment. 
Under this heading are included fixtures, fittings, 

office furniture and office equipment. In other words, 
practically everything normally on the premises whether 
or not affixed, which is used by the business for the 
carrying on of that business, that is, all goods and 
chattels, fixed or movable, which are kept for permanent 
employment in the business. 

According to the evidence the only equipment which 
was taken from the Jerdon premises to the premises of 
Jermy Distributors consisted of the store room tables 
that the storemen had used for wrapping parcels, and 
maybe one or two chairs. 

The respondent did not produce any evidence of office 
furniture and equipment having been transferred from 
Jerdon to Jermy Distributors even though two office 
girls ceased employment with Jerdon and were re- 
employed by Jermy Distributors. 

Outstanding Orders. 
Evidence given on behalf of Jermy Distributors 

disclosed that it did not despatch goods from its 
warehouse to meet orders taken by Jerdon. This was not 
challenged and I find that Jerdon's outstanding orders 
were not taken over by Jermy Distributors. 

Legal Nexus or Privity. 
The Board has no evidence before it of any written 

documentation of any transaction between Jerdon and 
Jermy Distributors. In fact, I accept that there was no 
verbal discussion between Jerdon and Jermy 
Distributors. 

When Jermy Distributors "took over" the business of 
selling Dunlop footwear on 1 November 1979 it was as a 
result of its negotiations with Dunlop and the consequent 

taking on by Jermy Distributors of the Dunlop agency on 
a commission basis. Old customers may have continued 
to come to Jermy Distributors but none of Jerdon's 
outstanding orders were taken over by Jermy 
Distributors. What was taken over was the agency for its 
footwear which Dunlop was able to give to Jermy 
Distributors without any regard whatsoever to the 
situation which had previously obtained between Dunlop 
and Jerdon (see Woodbridge and Anor v. Yarralumla 
Auto Accessories). 

It was argued for the respondent that to constitute a 
transmission there must be some definite legal nexus or 
privity between the first and subsequent employer. It is 
not sufficient that the first should indicate that he has no 
objection to certain employees leaving his service and 
becoming employees of the subsequent employer 
(Transcript pp. 60/61). In support Counsel referred to 
British Automotive Industries v. McCarthy. In that case, 
De Baun J. adopted what was said by the Industrial 
Court of Queensland in Tinniswood v. Martin 43 QIC 
1019, (1958) 52 QJPR 102, that "to constitute a trans- 
mission there must be some definite legal nexus or privity 
between the previous and subsequent employers". 

In further support of the respondent's case. Counsel 
referred to a decision of Kelly J. in the Supreme Court of 
the Australian Capital Territory in Woodbridge v. 
Yarralumla Auto Accessories Pty Ltd, and submitted 
that it was a case directly on point involving almost a 
similar transaction. That case discussed a number of 
earlier decisions relating to the transmission of a business 
[Kenmir Ltd v. Frizzell (1968) 1 ALL ER 414; Sims v. 
Laslett (1969) AILR Rep 405; Latta v. Farago and Co 
(Aust) Pty Ltd (1969) AILR Rep 454; Manley v. Gazal 
Clothing Co Pty Ltd (1973) IASCR 162 (U 100); Lloyd v. 
Brassey (1969) 2 QB 98; Re H (1968) AILR Rep 22; 
Woodhouse v. Peter Brotherhood Ltd (1972) 2 QB 520.] 

In relying on Woodbridge's Case, if I correctly 
apprehend his argument, Counsel contended that 
because there was not a legally enforceable agreement or 
a binding contract between Jerdon and Jermy 
Distributors it is not possible to suggest that there was a 
transmission of Jerdon's business to Jermy Distributors. 

My view of the Woodbridge case is that the absence of 
any legally enforceable contract for the sale of the 
business did not constitute the deciding factor. True 
enough the absence was an indicator that no transmis- 
sion had occurred. The real basis for the decision, on the 
particular facts, was that the business had not been taken 
over as a going concern. That decision was reached after 
the consideration of a number of factors, such as, land 
and premises, plant and equipment, stock on hand, 
goodwill (customers), work in progress, nature of the 
business, whether the old owner covenanted with the new 
not to compete with the business, whether the employees 
were given notice of termination of their contracts of 
employment by the first employer, and whether the 
employees were offered and accepted employment with 
the new employers. The matter of a legal transaction 
between the two companies concerned, was but one of a 
number of factors taken into consideration by Kelly J. 

I for my part, defer to the judgment of Watson J. in 
McDonough v. Readford (p. 983) and hold the view that 
to constitute a transmission there does not have to be 
some definite legal nexus or privity between the previous 
and subsequent employers. In other words, there does 
not have to be a legal transfer for transmission to take 
place. The Conditions contemplate that the term 
"transmission" may have a less narrow meaning and in 
my opinion the word "includes" in the Conditions 
makes that clear. 

The definition of "transmission" as provided in the 
Conditions is not, in my view, exclusive, in that the word 
"includes" implies that types of transactions other than 
those specified could be regarded as a transmission of a 
business. 
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Conclusions. 
In considering whether the business was 

"transmitted", attention has to be paid to what actually 
took place and to treat no single factor as decisive. 

The evidence and submissions put in this case have not 
assisted the Board in determining the business relation- 
ship between Jerdon Pty Ltd and Jerdon Toy and 
Leisure — if any. The case for the applicant centred on 
that part of the business (whether of Jerdon Pty Ltd or 
Jerdon Toy and Leisure, or both, I know not) which 
involved the selling of Dunlop footwear. 

The evidence is clear that those employees of Jerdon 
who were employed in the Dunlop footwear agency 
continued their employment in the Dunlop footwear 
agency after that agency passed to Jermy Distributors — 
without a gap in service. The lease on two vehicles used 
by the sales representatives passed from the first 
company to the second. The whole of the Dunlop 
footwear stock was moved from the first company's 
warehouse to the second. The personal goodwill of Mr 
Jermy associated with the Dunlop footwear, moved with 
him from Jerdon to Jermy Distributors. Some equip- 
ment used by Jerdon in the business of Dunlop footwear 
was taken over by Jermy Distributors. 

However this application must fail for the reasons 
expressed earlier that "part of a business" does not 
constitute "a business" for the purposes of the 
Conditions which govern the applicant's long service 
leave entitlement. 

I would dismiss the application. 

MR JONES: I agree with the decision of the Chairman 
and have nothing further to add. 

MR TRAINER: I have had the opportunity to read the 
Chairman's decision in this matter. That decision sets 
out the precedents on the general question of trans- 
mission of a business. It is clear that in each case, all of 
the features of the dealings which gave rise to the 
previous proprietor ceasing to operate the business and 
the new proprietor commencing to operate, must be 
examined. As has been stated, no one factor determines 
whether a business has been transmitted. 

In my view, the decision is made more difficult where 
the business is an agency and where stock is carried on 
consignment rather than owned by the business. That 
notwithstanding, in this case I am satisfied on all of the 
evidence that a business was transmitted because the bulk 
of the staff went to the new company at the time of its 
commencement (by arrangement through Mr Jermy), the 
ordering and delivery process remained the same, the 
customers were unchanged, the consignment stock was 
moved directly to the new premises (which required 
arrangements to be made between the two companies) 
and the lease of vehicles used by Jerdon Distributors was 
transferred to Jermy Distributors by direct dealings 
between the two businesses. 

Further, with Mr Jermy as a partner in the new 
business and the use of Mr Jermy's name in the 
company's name, there was a desire on the part of the 
new company to derive some "goodwill" from the 
previous company's trading. 

The final factor which supports the conclusion that the 
business was transmitted, was the arrangements by which 
Jerdon Distributors ceased operating the agency on 30 
October and Jermy Distributors commenced on 1 
November. That obviously required direct contact 
between the two companies albeit through Mr Jermy as a 
common denominator. There was no evidence that these 
arrangements were made in anything but a co-operative 
atmosphere. It is significant that the Jerdon was still 
operating the Dunlop agency when the decision was 
made to transfer the agency to Mr G and continued to do 
so to 30 October. 

As I have already indicated, I am of the view that the 
business of the Western Australian distributor for 
Dunlop was transmitted. However, the Conditions under 
which this application must be determined are, in my 
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view, significantly defective when applied to the circum- 
stances of this nature. Jerdon Distributors continued to 
operate other parts of their agency business selling toy 
and leisure products. The Conditions refer to "the 
business" which has been interpreted to mean the whole 
of the business. As only part of the business has been 
transmitted notwithstanding the merits of equity of the 
case, the application must fail. 

The Long Service Leave Act recognises that a require- 
ment that the whole of the business must be passed from 
one party to the next, is too restrictive and makes 
particular provision for' 'part of a business'' in section 4. 
In my view, the Conditions should contain similar 
provisions so that cases such as this can be determined 
equitably. 

MR SCAP1N: The decision of the Board is that the 
application be dismissed. 

BEFORE A SPECIAL BOARD OF REFERENCE. 

In the matter of the Hotel and Tavern Workers' Award 
No. 31 of 1977 and in the matter of a Special Board 
of Reference established thereunder and in the 
matter of a claim for payment in lieu of "pro rata" 
long service leave between Federated Liquor and 
Allied Industries Employees Union of Australia, 
WA Branch, Applicant and Wanz Nominees Pty 
Ltd trading as Kalamunda Hotel, Respondent. 

Before K. Scapin — Chairman, 
C.B. Parks — Employers Representative, 

and K.J. Trainer — Employees Representative. 
The 8th day of December 1986. 

Mr W.T. Baxter on behalf of the Applicant. 
Mr B.D. Williams on behalf of the Respondent. 

Decision. 
MR SCAPIN: This is the unanimous decision of the 
Board. 

The matter has been brought by the Federated Liquor 
and Allied Industries Employees Union of Australia, 
WA Branch on behalf of Ms M.H. De Jonghe pursuant 
to the combined operation of Clause 19.—Long Service 
Leave of the Hotel and Tavern Workers' Award No. 31 
of 1977 and the Long Service Leave Conditions as pre- 
scribed by the Commission in Court Session on 15 
December 1977 and published in Volume 58 of the 
Western Australian Industrial Gazette at pages 1 to 6 
inclusive (the Conditions). 

The Conditions, in so far as they are relevant are as 
follows — 

1.—Right to Leave. 
A worker shall, as herein provided, be entitled to 

leave with pay in respect of long service. 
2.—Long Service. 

(1) The long service which shall entitle a worker to 
such leave shall, subject as herein provided, be 
continuous service with one and the same employer. 

(2) . . . 
(3) (a) Where a business has, whether before or 

after the coming into operation hereof, been trans- 
mitted from an employer (herein called "the 
transmittor") to another employer (herein called 
"the transmittee") and a worker who at the time of 
such transmission was an employee of the 
transmittor in that business becomes an employee of 
the transmittee — the period of the continuous 
service which the worker has had with the trans- 
mittor (including any such service with any prior 
transmittor) shall be deemed to be service of the 
worker with the transmittee. 

(b) In this subclause "transmission" includes 
transfer, conveyance, assignment or succession 
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whether voluntary or by agreement or by operation 
of law and "transmitted" has a correspondening 
meaning. 

(4) . . . 
(5) • ■ . 
(6) Service shall be deemed to be continuous 

notwithstanding — 
(a) the transmission of a business as referred 

to in subclause (3) of this clause: . . . 
3.—Period of Leave. 

(1) The leave to which a worker shall be entitled 
or deemed to be entitled shall be as provided in this 
clause. 

(2) . . . 
(3) . . . where a worker has completed at least 10 

years' service but less than 15 years' service since its 
commencement and his employment is 
terminated — 

(i) ... 
(ii) in any circumstances, otherwise than by 

his employer for serious misconduct; 
the amount of the leave shall be such proportion of 
13 weeks' leave as the number of completed years of 
such service bears to 15 years. 

(4) . . . 
(5) . . . 
(6) . . . 

4.—Payment for Period of Leave. 

5.—Taking Leave. 

6.—Granting Leave in Advance and Benefits 
to be Brought Into Account. 

7.—Records to be Kept. 
(1) Each employer shall, during the employment 

and for a period of 12 months thereafter,. .. keep a 
record from which can be readily ascertained the 
name of each worker, and his occupation, the date 
of the commencement of his employment and his 
entitlement to long service leave and any leave which 
may have been granted to him or in respect of which 
payment may have been made hereunder. 

(2) Such record shall be open for inspection in the 
manner and circumstances prescribed by this award 
. . . with respect to the time and wages record. 

The service which the applicant claims entitles her to 
"pro rata" long service leave has been given to five 
employers:— 
Richard John Harold Thomas — 14/1/76 to 14/5/79 
Henry Bawden —15/5/79 to 15/2/81 
Arthur Frederick King — 16/2/81 to 16/3/82 
GarscoPtyLtd —17/3/82 to 9/3/83 
Wanz Nominees Pty Ltd — 10/3/83 to 13/6/86 

For the claim to succeed, the applicant must prove first - 
of all that her employment was continuous in accordance 
with subclause (1) of Clause 2 of the Conditions, and 
secondly that such continuous service extended for a 
period of at least 10 years in accordance with subclause 
(1) of Clause 2 of the Conditions. 

However, as the applicant's service was with more 
than one employer, she must thirdly prove, on the 
balance of probabilities, that the business carried on by 
each of the previous four employers had been successive- 
ly "transmitted" within the meaning of that term as 
defined in subclause (3) of Clause 2 of the Conditions — 
to Wanz Nominees Pty Ltd. 

In cases such as this, an employee endeavouring to 
prove the transmission of a business faces great 
difficulties. There is normally not available to the 
employee any of the material evidence which the Board 
requires to be produced. In the circumstances, all the 
54421—7 

applicant can do is to point to certain facts which are 
consistent, on the balance of probabilities, with there 
having been a transmission of business. 

Ms De Jonghe gave sworn evidence of the commence- 
ment and termination dates of her employment as 14 
January 1976 and 13 June 1986 respectively. That 
evidence was not challenged. She also evidenced that no 
breaks occurred in her service and this fact was not 
challenged. Under oath she said that all goods and 
chattels remained within the Kalamunda Hotel during 
the successive changes in management. 

Ms De Jonghe was not cross-examined in her evidence 
and the respondent did not present any evidence. The 
respondent's case rested on the proposition that the 
applicant was charged with the onus of satisfying the 
Board that successive transmissions took place as 
claimed. 

The rule is that the burden or onus of proof rests, 
before evidence is gone into, upon the party who 
substantially asserts the affirmative of the issue. In the 
instant case the applicant asserts that a transmission of 
business occurred. It follows then, that the applicant 
bears the onus. If however, the applicant adduces 
evidence and such evidence, on the balance of 
probabilities, is "prima facie" evidence of a trans- 
mission of the business, the tribunal of fact (the Special 
Board of Reference is a tribunal of fact) is bound to 
decide the issue in the applicant's favour if the 
respondent calls no evidence. In such a case, the burden 
of proof shifts from the applicant to the respondent. In 
other words, the respondent must adduce evidence on 
the issue or lose. The respondent in this case elected not 
to present evidence and thereby ran the risk of losing the 
issue by remaining silent. 

The Conditions place an onus on the employer to keep 
proper records (Clause 7). In the instant case a proper 
record has not been kept and this is the reason why the 
respondent now finds itself in the predicament of not 
being able to challenge Ms De Jonghe's evidence. 

There is a passage in the judgment of Sheldon J. in Ray 
v. Radano 1967 AR 471 at p. 480 to the effect that an 
employer who neglected to keep the statutory records 
which, in their probative effect were as much a protec- 
tion to himself as to the employee deserved little 
sympathy if he lost in a battle reduced to oath against 
oath. In the intant case the Board has the unchallenged 
sworn evidence of Ms De Jonghe and no evidence from 
the respondent. 

The Board can only determine the matter on the 
evidence that is before it. In that respect, we can only say 
having listened to and observed Ms De Jonghe giving her 
uncontradicted sworn evidence that we accept without 
reservation her evidence in this matter. She impressed as 
being a frank and honest witness. We accept that the 
events occurred as she outlined them. In the circum- 
stances one could be forgiven for being guided by what 
Ms De Jonghe said and we do not think the respondent 
can be heard to complain if we determine this matter on 
the evidence as given by Ms De Jonghe. It was submitted 
on behalf of the respondent that should the Board be 
satisfied that the applicant discharge her onus the 
respondent would not dispute that. 

In the circumstances there is, in our opinion, only one 
conclusion we can reach in the absence of any evidence 
from the respondent. We consider that there is sufficient 
evidence before us to allow us to reach the conclusion 
that Ms De Jonghe has discharged the onus to demon- 
strate that, on the balance of probabilities, she had 
continuous service from 14 January 1976 to 13 June 1986 
and that, given the nature of the business (an hotel), 
there was a succession of transmissions of that business 
to Wanz Nominees Pty Ltd trading as Kalamunda Hotel. 

Ms De Jonghe is entitled to be paid in lieu of long 
service leave for such proportion of 13 weeks' leave as the 
number of completed years of service, in this instance 10, 
bears to 15 years. 
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SECTION 23 — SECTION 29 (b) — 
Applications dealt with — Applications dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 342 of 1987. 

Between Westralian Sands Limited, Applicant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Another, 
Respondents. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 9th day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 635 of 1986. 

Between the Federated Clerks' Union of Australia 
Industrial Union of Workers WA Branch, 
Applicant and the Swan Brewery Company 
Limited, Respondent. 

Order. 
THE Commission, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 hereby 
orders — 

That the application is withdrawn by leave. 

Dated at Perth this 4th day of May 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 265 of 1987. 

Between the United Furniture Trades Industrial Union 
of Workers, WA, Applicant and Vita Pacific Ltd, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by consent. 

Dated at Perth this 29th day of May 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29. 

James Victor Bannister 
and 

Kema Corporation Pty Ltd trading as Miss Maud. 
(Nos. 1094A/1094B/1094C of 1986.) 

HOTEL AND TAVERN WORKERS' AWARD 1978. 

Chef Restaurant 

COMMISSIONER KENNEDY 
Perth 30th day of April 1987 

Termination of employment — Unfair dismissal — Rein- 
statement or compensation sought — Question of 
onus on employee re notification of safety issue 
considered — Application dismissed. 

Decision. 
THE COMMISSIONER: At the outset of the 
proceedings on this matter Mr Cooke for the Respondent 
drew the attention of the Commission to the fact that the 
Applicant had on the same day filed three applications 
for unfair dismissal each naming a different Respondent 
but with only one statement of particulars. It appears 
from the Applicant's submission on the matter that he 
took this action in an effort to correctly name the 
Respondent at least once. In the result I accept Mr 
Cooke's submission that the three applications should be 
dealt with as a single application with the Respondent 
being Kema Corporation Pty Ltd trading as Miss Maud. 

The application was brought pursuant to section 29 of 
the Act. The Applicant, Mr James Bannister, claims he 
was unfairly dismissed by the Respondent. He seeks an 
order for reinstatement and compensation totalling 
$50 400. 

The Applicant was employed part-time as a chef in the 
carvery section of the Respondent's Carillon premises in 
Perth for approximately four years to 26 September 
1986. On that date it is agreed between the parties that 
Mr Bannister was told to leave the premises and not 
return. But that is all that is agreed. 

Mr Bannister claims that this constituted his dismissal 
and that the circumstances leading to it warrant a 
declaration that such dismissal was unfair. The 
Respondent claims that Mr Bannister was given two 
weeks notice of termination of his contract approximate- 
ly one week before 26 September 1986 because of an 
overall cutback in part-time and casual labour due to its 
trading position and that the circumstances of that day 
were such as to warrant its decision to tell the Applicant 
to finish work immediately with payment in lieu of the 
remaining period of notice being made by the 
Respondent. Mr Bannister denies he was given any 
notice. 

The Respondent's submission on this matter was 
supported in evidence by two of its employees, the 
executive chef Mr Niedenberger, and a chef Mr Njegich. 
After consideration of all before me on this point, I have 
concluded that it is probable that Mr Bannister was 
already on notice of the termination of his contract of 
employment on 26 September 1986. 

In his application and in the course of proceedings Mr 
Bannister raised allegations against the Respondent 
which, he said, concerned events over a period of 12 
months or more. The allegations included racial 
discrimination, victimisation and loss of wages. These 
appear to relate to what the Applicant saw as preferential 
treatment of other employees by the Respondent in terms 
of positions and in the number of hours of work offered. 
It is sufficient to say that the Applicant has not 
established any of these claims. 
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The evidence is that on 26 September 1986 an inspector 
from the State Energy Commission (SEC) visited the 
Carillon premises of the Respondent after Mr Bannister 
complained of unsafe working conditions. In the event 
certain work was required by the SEC to be carried out in 
the carvery section within 21 days. 

Mr Bannister claims that as a result of his contacting 
the SEC he was dismissed. The Respondent claims that 
the actions of the Applicant in contacting the SEC while 
he was on notice, without any prior complaint to any 
other employee or to management, was such for it to 
consider that Mr Bannister was only intent on damaging 
the Respondent. In these circumstances it was decided to 
pay him in lieu for the remaining period of notice. 

I have carefully considered the evidence in this matter. 
It is axiomatic that any employee has the right to take 
appropriate action to ensure safe working conditions. 
This may include approaching a relevant outside body 
such as the SEC. In my view it is not axiomatic that such 
employee inform the employer before taking such 
action, or at will. 

However, in this instance there are two factors which 
bear on the matter. One is that the Respondent's 
maintenance section included a qualified electrician. It 
appears to me the sort of concerns the Applicant says he 
had might reasonably have been raised by the Applicant 
with his immediate supervisors before raising it with the 
SEC. The second is that throughout this matter Mr 
Bannister displayed a strong sense of grievance. While 
there is no doubt in my mind as to the strength of his 
feelings on the issues he raised, he has not established 
them in substance. What he has established is that in 
taking its decision to pay out the Applicant for the period 
of notice remaining from 26 September 1986, the 
Respondent had grounds. 

An order-dismissing the application will now issue. 

The Applicant appeared on his own behalf. 
Mr P. J. Cooke appeared on behalf of the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. 1094A/1094B/1094C of 1986. 

Between James Victor Bannister, Applicant and Kema 
Corporation Pty Ltd trading as Miss Maud, 
Respondent. 

Order. 
HAVING heard the Applicant on his own behalf and Mr 
P.J. Cooke on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders •— 

That the application be dismissed. 

Dated at Perth this 30th day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 126 of 1987. 

Between Glenda Barter, Applicant and Sew Knit Enter- 
prises Pty Ltd trading as Bestway Sewing Centre, 
Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas an 
agreement has been reached between the parties in full 

and final settlement of this matter; now therefore I, the 
undersigned, before whom the conference was held do 
hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 22nd day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29. 

David Mark Bate 
and 

Travcour Pty Ltd. 
(No. 18 of 1987) 

NON-AWARD. 

Driver Transport Industry 

COMMISSIONER KENNEDY 
Perth 8th day of May 1987 

Termination of contract — Unfair dismissal — Question 
of constructive dismissal — Found no dismissal, no 
jurisdiction under section 29 — Terms of employ- 
ment — Overtime payment claimed — Found no 
entitlement established — Dismissed. 

Reasons for Decision. 
THE COMMISSIONER: This application was brought 
pursuant to section 29 of the Act. The ground on which 
the application was made is cited as "outstanding 
payments for overtime". The schedule filed with the 
application raises two claims. First, the Applicant claims 
that he was unfairly dismissed by the Respondent. 
Second, the Applicant claims that he has been denied a 
due benefit under his contract of service with the 
Respondent, that benefit being payment for service per- 
formed in excess of 38 hours per week. 

In relation to the second claim the Applicant seeks an 
order from the Commission that the Respondent pay him 
the sum of $1 385.32. In relation to the first claim the 
Applicant seeks compensation in the same form. That is, 
the total sum sought on both counts is $1 385.32. 

This matter originally came before the Commission 
differently constituted by way of a conference convened 
pursuant to section 32 of the Act. The matter was not 
settled then or later. The matter was subsequently 
reallocated pursuant to section 25 of the Act to the 
Commission as currently constituted and it was listed 
directly for hearing. 

Early in the proceedings Mr Cooke, for the 
Respondent, informed the Commission that it was the 
Respondent's view that the matter was limited to a 
contractual benefits claim. This was not in accordance 
with the opening statements of the Applicant. 

The hearing was briefly adjourned into a conference 
before me during which it was pointed out to the parties 
that there was no schedule arising from the original 
conference pursuant to section 32 and, unless there was 
an application to amend the claim as filed and it was 
successful, then it would proceed on both counts. On the 
resumption of the hearing Mr Cooke raised the fact that 
the notice of hearing of this matter referred to section 29 
(b) (ii) of the Act and stated that it was on this basis that 
the Respondent's case preparation was limited to a claim 
for contractual entitlements. He made no application to 
amend and sought no ruling. The application proceeded, 
properly, on both counts. 

There are some agreed facts in this matter. The 
Applicant was employed by the Respondent as a driver. 
That employment commenced on 20 August 1986 and 
ended on 22 December 1986. The Respondent company 
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operates a courier business servicing the travel industry. 
The Applicant's employment, which was full-time, was 
not covered by an award. His weekly wage was $220.05 
gross for a five day week, Monday to Friday. 

The claim for contractual entitlements is dealt with 
first. The Applicant claims that at the initial interviews 
where the terms and conditions of employment were 
discussed between the parties, the principal of the 
Respondent company, Mr Peter Hughes, "led (the 
Applicant) to believe that (the employment) was covered 
by the Small Van Drivers' Award (and) stated that (a 
term) would be a 38 hour week". According to the 
Applicant there was no discussion about overtime. Mr 
Bate acknowledged that Mr Hughes mentioned at the 
interview that the hours would be "flexible". However, 
he presumed that meant flexibility from day to day but 
with the total hours each week totalling no more than 38 
hours. 

The Respondent denies that there was any specific 
mention of the number of hours of work required per 
week. It claims that, in relation to hours, the Applicant 
was explicitly told it was a term of employment that he be 
available for work between the hours of 8.30 a.m. to 5.30 
p.m. on weekdays; that he was also told that the Small 
Van Drivers' Award was used as a guide; and that it was 
categorically stated to the Applicant at the time that no 
overtime rates applied. 

There is no "Small Van Drivers' Award" in this 
jurisdiction. It is probable that the parties were referring 
to the Transport Workers (General) Award No. 10 of 
1961. Clause 7.—Wages of this Award provides for wage 
rates struck relative to the capacity or type of vehicle 
being driven in the course of work. But there is nothing 
before the Commission to establish how, if at all, this 
Award was used as "a guide" let alone as a basis for the 
terms of Mr Bate's employment. Certainly there is no 
adult wage rate in that Award which corresponds with or 
is reflected in Mr Bate's rate of $220.05 gross per week. 

For Mr Bate's claim for overtime payments to succeed 
it was necessary for him to establish two facts on the 
balance of probabilities. The first was that the entitle- 
ment claimed was part of his contract of employment. 
The second, the effectiveness of which was contingent on 
establishment of the first fact, was that he had duly 
performed that part of the contract of employment 
which gave rise to the entitlement. 

In support of his claim Mr Bate called as a witness, Mr 
Hugh Jones, whose employment with the Respondent 
ended at the same time as did the Applicant's employ- 
ment on 22 December 1986. The Applicant sought to 
establish firstly that the terms and conditions of Mr 
Jones were expressly documented; and secondly, that 
these supported his claim. During the examination of the 
witness Mr Cooke requested that any such 
documentation be placed before the Commission. As a 
result a copy of a document headed "Jobstart" was 
placed before the Commission. It appears to be an agree- 
ment between the Respondent and the Department of 
Employment and Industrial Relations to the effect that 
the Respondent, in return for a subsidy of $75.00 per 
week, agreed to employ Mr Hugh Jones full-time, that 
being 38 hours per week, as a motor bike courier for a 
period of 26 weeks at the rate of $268.85 per week. It was 
noted on the document that the expected day of comple- 
tion of the agreement was 22 December 1986. Whatever 
the status of such a document, it is clear that the terms 
stated in it cannot simply be superimposed on Mr Bate's 
contract. Nor can they simply be implied into his terms 
and conditions. 

In essence Mr Bate's case for payment for overtime as 
an entitlement arising under his contract was effectively 
based on what he believed should have applied as a 
"standard" provision applying elsewhere. But such 

"standards" are founded in awards or legislation. Mr 
Bate's employment was not covered by an award. Nor is 
there any legislation which establishes payment for 
overtime worked as a standard term of employment. 

Having regard for all before me, I find that the 
Applicant has not established that it was a term of his 
contract that he be paid over and beyond the agreed gross 
weekly wage for any extra hours worked beyond his 
ordinary weekly hours. 

It remains to deal with the claim for unfair dismissal. 
The Applicant claims that, in company with Mr Hugh 

Jones, he approached Mr Peter Hughes on Monday 22 
December 1986 in order to raise complaints about the 
working conditions and specifically the question of 
payment for overtime. An operations manager for the 
Respondent, Mr William Northcott, was also present at 
the resulting meeting. 

Mr Bate's evidence was that in the course of raising 
these issues he stated that he was not prepared to work 
under the existing conditions whereupon Mr Huges 
replied that Mr Bate's "resignation" was accepted. This 
sequence of the conversation is not in dispute between 
the parties but the Applicant claims that he did not 
intend to resign or state that he was resigning. In effect he 
is claiming that a constructive dismissal took place, and 
that this "dismissal" was unfair. As evidence that it was 
a "dismissal" rather than a "resignation", he cites the 
fact that the Respondent paid him one week's pay in lieu 
of notice. 

The Respondent claims that there were underlying 
factors in the alacrity with which the Applicant's 
"resignation" was accepted. The most important of 
these were: that the Respondent had reason to believe the 
Applicant had endeavoured to engineer industrial 
disruption at the height of the Respondent's busy period 
leading up to the Christmas holiday break; and that on 
the previous Friday he, in company with Mr Jones, had 

absented himself from work on the grounds that he was 
sick when he was not. As to the payment of one week's 
wages in lieu of notice, Mr Peter Hughes gave evidence 
that it was the Respondent's policy to make payments in 
lieu of requiring a person who had given notice to work 
out the period of notice. 

The first question which must be answered with regard 
to this part of the claim is whether Mr Bate was 
dismissed. Having regard for all before me, and the 
evidence of those present at the interview on 22 
December 1986, I have concluded that Mr Bate 
effectively delivered an ultimatum to Mr Hughes which 
involved a choice of varying the working conditions or 
accepting an end to the contract of employment. That 
Mr Hughes chose the latter is a fact. That he chose to 
interpret that end as being by way of an effective 
"resignation" by the Applicant appears to have taken 
Mr Bate by surprise but speed of response does not of 
itself constitute anything else. And, it seems, that the 
Respondent's decision was not the subject of argument 
or dispute at the time. Put simply there is insufficient 
grounds to establish that a dismissal took place. It 
follows that the Commission has no jurisdiction under 
section 29 (b). 

An order dismissing the application will now issue. 

The Applicant appeared in person. 
Mr P. J. Cooke appeared on behalf of the Respondent. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 18 of 1987. 

Between David Mark Bate, Applicant and Travcour Pty 
Ltd, Respondent. 

Order, 
HAVING heard the Applicant on his own behalf and Mr 
PJ. Cooke on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 8th day of May 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 140 of 1987. 

Between Maxwell William Belcher, Applicant and 
Personalised Tuition Services Pty Ltd, Respondent. 

Order. 
HAVING heard the applicant on his own behalf and 
there being no appearance by or on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the respondent shall, within 21 days of the 
date hereof, pay to Maxwell William Belcher of 157 
Acton Avenue, Rivervale, the amount of $726. 

Dated at Perth this 25th day of May 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 75 of 1987. 

Between Gary Bishop, Applicant and Avion Engineer- 
ing, Respondent. 

Order. 
HAVING heard Mr G. Bishop representing himself and 
Mr G.G. Coelho on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 21st day of May 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii) claim for contractual benefit. 

Martin Bodor 
and 

Linley Valley Meats Pty Ltd. 
No. 1227 of 1986. 

AWARD FREE. 

Slaughterman Meat Industry 

COMMISSIONER J.F. GREGOR. 
Perth 1st day of April 1987 

Long Service Leave — length of service — transfer of 
business — pro rata long service leave — Transfer of 
Business — long service leave entitlements — 
collateral contract said to exist — contract not 
proved — section 114. 

THE COMMISSIONER: By this application Martin 
Bodor seeks an Order from the Commission for payment 
of pro rata Long Service Leave under the terms of a 
contract said by him to have been made with Wesfarmers 
Pty Ltd who, he asserts, is a predecessor employer to the 
respondent in this matter. The application asks for an 
Order to issue under the head of power to be found in 
section 29 (b) (ii) of the Industrial Relations Act 1979. 

It appears that in October 1972 Mr Bodor had 
commenced employment at the Linley Valley abattoir, 
then operated by Dodonia Investments, trading as Tip 
Top Meats. He remained so employed until Tip Top 
Meats shut down the operation in May 1974. The 
abattoir was then taken over by Wesfarmers who 
employed Mr Bodor from 7 October 1974 until 1980 
when the ownership again changed and the respondent 
took over the works. In his sworn testimony Mr Bodor 
said that he had been approached to work at the abattoir 
in 1974 by another worker who told him that accruals 
from a previous period of service at the abattoir with Tip 
Top Meats, would be preserved. He asked for confirma- 
tion of the arrangement from the manager of the works 
and received a letter from Mr J. Randalls (see Exhibit 
Bl). The letter was satisfactory to him. From it he under- 
stood that Long Service Leave entitlements would accrue 
from the commencement of the engagement. Some six 
years later the respondent to these proceedings assumed 
control of the works and Mr Bodor says that he was 
assured that the period of service with Wesfarmers was 
regarded as continuous with that of the new contract he 
entered into with Linley Valley Meats Pty Ltd. 

He continued to work for the respondent until it closed 
its operations in March 1985. At the completion of the 
engagement he received moneys by way of cheques over a 
period of time. Eventually he received payment for pro 
rata Long Service Leave which recognised his service 
both with the respondent and the predecessor employer, 
but did not recognise the 18 months servied with Tip Top 
Meats. 

On behalfof the applicant Ms Boots submits that a 
liability to pay pro rata Long Service Leave for the 18 
months' service resides with the respondent because an 
agent of its predecessor had executed a contract 
collateral to award entitlements. She claimed that the 
contract had been recognised by the respondent, but 
even if it had not, then it is a liability which should have 
been recognised at the time the respondent assumed 
control of the operations. If no such recognition 
occurred then that was the fault of the respondent and is 
its responsibility, not Mr Bodor's. 

The rebuttal by Mr Heaperman is simple. He submits 
that there could very well have been a contract made 
between Mr Bodor and Mr Randalls representing 
Wesfarmers. However it was clear from the evidence of 
Mr Bodor himself that there was no arrangement made 
with the respondent. Mr Treloar had made no arrange- 
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ment and his statements made to Mr Bodor were quite 
accurate given that there was no transmission of business 
between Tip Top and Wesfarmers. 

It is the task of the applicant in proceedings such as 
this to establish that the contract, the terms of which are 
said to produce a benefit, does exist in fact. The evidence 
of Mr Bodor falls short of convincing me that it does. He 
was unable to say that Mr Treloar had specifically 
accepted a component of long service leave based on 
service with Tip Top as indeed there is nothing to indicate 
acceptance of the terms of a contract said to have been 
made with Mr Randalls. 

There is nothing in the evidence to support a con- 
clusion that Mr Randalls was in fact an agent of 
Wesfarmers. Whether he was authorised to make the 
agreement said to be made is a matter of speculation. 
This leads me to the conclusion that on the balance of 
probabilities, no contract binding upon the respondent 
to these proceedings exists. Finally, even if it did, the 
evidence indicates that the doctrine of privity of contract 
would apply. 

To be successful the applicant must be able to prove 
the existance of a contract. In this matter that has not 
been done and the application will be determined by an 
Order of dismissal. 

Ms J.F. Boots appeared on behalf of the applicant. 
Mr R.A. Heaperman appeared on behalf of the 

respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1227 of 1986. 

Between Martin Bodor, Applicant and Linley Valley 
Meats Pty Ltd, Respondent. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the applicant 
and Mr R.A. Heaperman on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be dismissed. 

Dated at Perth this 1st day of April 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 129 of 1987. 

Between Frank William Brown, Applicant and Hogg 
Robinson Australia Ltd, Respondent. 

Order. 
HAVING heard Mr G.H. Lawton (of Counsel) and'Mr 
P.D. Martino (of Counsel) on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the Respondent pay to the Applicant the 
sum of $4 186.00 in full and final settlement of the 
claim. 

Dated at Perth this 4th day of May 1987. 

G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 147 of 1987. 

Between Cooper Colin Bryant, Applicant and E. and L. 
Metcalf Pty Ltd, Respondent. 

Order. 
HAVING heard the Applicant Mr C.C. Bryant in person 
and Mr F. Mallal (of Counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, hereby orders — 

That the Respondent pay to the Applicant the 
sum of $1 396.28 in full and final settlement of the 
claim. 

Dated at Perth this 11th day of May 1987. 

G.L. FIELDING, 
[L.S.] Commissioner. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 253 of 1987. 

Between John Bouwer, Applicant and Fletchers Family 
Fitness, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 21st day of May 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 315 of 1987. 

Between Stanley Charles Chase, Applicant and DTX 
Australia Limited, Respondnt. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 18th day of May 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 232 of 1987. 

Between Jeminna Elizabeth Crisp, Applicant and 
Mosman Park Hotel, Respondent. 

Order. 
HAVING heard the Applicant in person and Mr P.J. 
Cooke on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, and by consent, hereby 
orders — 

That the Respondent provides the Applicant with 
a suitable reference forthwith. 

Dated at Perth this 12th day of May 1987. 

J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b). 

Bruce Christopher David 
and 

Albert H. Mullings (WA) Pty Limited 
(No. 756 of 1986) 

CLERKS' (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD NO. 38 OF 1947. 

Purchasing Officer Retail Hardware 

COMMISSIONER KENNEDY 
Perth 30th day of April 1987 

Termination of employment — Unfair dismissal — 
compensation claimed — onus of proof — 
Dismissed. 

Decision. 
THE COMMISSIONER: This application was lodged 
pursuant to section 29 (b) of the Act. The Applicant 
claims he was unfairly dismissed from his position as 
purchasing officer for the Respondent. He seeks an order 
for compensation. The Respondent denies that its 
dismissal of the Applicant was unfair. 

In the statement attached to his application as filed Mr 
David claims he was dismissed without notice and 
received only due holiday payments at the time of 
dismissal. In its answers filed pursuant to the Industrial 
Relations Regulations 1985 the Respondent claims that 
on the termination of its contract of employment with 
the Applicant he received due entitlements and a 
discretionary payment from a non contributory retire- 
ment fund. This discretionary sum totalled $8 086. A 
nett sum of $1 916 made up of a week's wages in lieu of 
notice, accrued holiday pay and leave loading was paid to 
him as due entitlements. 

The matter originally came before the Commission as 
constituted by way of a conference convened pursuant to 
section 32 of the Act. There being no settlement of the 
matter then or subsequently the matter was listed for 
hearing. 

In his opening submission at that hearing the 
Applicant told the Commission that he was claiming 
compensation for his dismissal and pro rata annual 
leave. This latter claim was not part of his application as 
filed. No leave to amend his claim as filed was sought by 
the Applicant. Accordingly only this claim of unfair 
dismissal is the subject of this decision. 

The first question to be answered is whether the 
termination of the contract was within the terms of that 
contract. 

In answer to questions from the Commission the 
Applicant stated that it was his understanding that a 
week's notice was required for termination of the 
contract of employment and he acknowledged that he 
had received a week's pay ($435 per week) at the time of 
his dismissal. Having regard for this and all before me I 
have concluded that it was a term of the contract that one 
week's notice of termination was required. Further I 
have concluded that payment in lieu of notice was an 
implied term of that contract. 

There are some agreed facts: the Applicant 
commenced work with the Respondent in 1976; in 1985 
this Company was taken over by the Delta Group which 
is represented in Western Australia by F.J. Sweetman 
and Co Pty Ltd; in 1986 a process of computerisation 
began; there were also changes in the duties of various 
personnel; Mr David, who had been purchasing officer, 
was placed in charge of telephone sales (and, according 
to the Respondent, counter sales); his rate of pay 
remained the same; he was unhappy; on 3 June 1986 his 
attitude was the specific subject of discussion at a 
meeting with him convened by senior management; at 
this meeting, in Mr David's words "I was led to believe I 
wasn't doing my job too well" and he gave a commit- 
ment then that he would adopt a more positive approach; 
on 3 July 1986 he was dismissed. 

Mr David's case may be simply stated. He claims that 
he was effectively demoted by his transfer to sales duties 
and that this was part of an overall plan by the new 
management to rid itself of the employees who had been 
there prior to the takeover and, in his case, dismissal was 
effected after nine years and nine months service so that 
the Respondent could avoid the statutory obligations 
which it would have incurred if he had completed 10 
years of service. 

The Respondent's case was essentially that prior to the 
takeover the Respondent's operation had been relatively 
small scale; that the takeover had necessitated changes, 
including computerisation; that despite a gradual imple- 
mentation of these changes and counselling of employees 
in the process, they were met with some resentment by 
some of the staff; that in Mr David's case his poor 
attitude had continued to deteriorate after specific 
counselling to a point where the Respondent considered 
termination of his contract of employment was 
appropriate and did so within the terms of his contract of 
employment. 

At the conclusion of his submissions Mr Marks for the 
Respondent directed the Commission's attention to a 
duly effected summons to a witness for the Respondent 
who did not attend. As a consequence he sought an 
adjournment to enable the proper enquiries to be 
instituted and the witness to appear. Mr David opposed 
any adjournment. 

The parties were informed that the matter would be 
adjourned but on the basis that the evidence to date 
would be considered and the matter would only be 
realised if it was considered necessary pursuant to section 
26 of the Act. After due consideration I have concluded 
that the matter should not be relisted for the following 
reasons. 

It is clear that Mr David's dismissal was effected within 
the terms of his contract of employment and the onus of 
proof as to his claim that his dismissal was unfair lies with 
him. Mr David called no witnesses and submitted no 
exhibits. His own evidence from the witness box went a 
long way to establishing the facts on which the 
Respondent relied. That Mr David felt and feels 
aggrieved is undoubted but there is nothing before the 
Commission which establishes any justification for this 
sense of grievance. 

As the then Senior Commissioner E.R. Kelly 
commentd in his decision in the matter of the HEIU v. 
Wongan Hills Hospital reported at 59 WAIG 11, the 
right of the Commission to examine the circumstances of 
a termination of a contract of employment is well 
founded but before exercising that right in instances 
where a contract of employment has been terminated in 
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accordance with the terms of that contract, any employee 
claiming unfairness must convince the Commission that 
the circumstances are such to warrant interference. 

I have not been convinced in this matter. An order 
dismissing the application will now issue. 

The Applicant appeared on his own behalf. 
Mr P.M.B. Marks (of Counsel) appeared on behalf of 

the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 756 of 1986. 

Between Bruce Christopher David, Applicant and Albert 
H. Mullings (WA) Pty Limited, Respondent. 

Order. 
HAVING heard the Applicant on his own behalf and Mr 
P.M.B. Marks (of Counsel) on behalf of the Respon- 
dent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the application be dismissed. 

Dated at Perth this 30th day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 413 of 1986. 

Between Julia Pitts, Applicant and Euro Printing 
Company, Respondent. 

Order. 
WHEREAS the applicant sought and was granted leave 
by the Commission to withdraw the application, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 28th day of July 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 981 of 1986. 

Between M.J. Ford, Applicant and Dicton Pty Ltd 
trading as Dis-A-Rect, Respondent. 

Before Mr Commissioner J.A. Negus. 
The 20th day of February 1987. 

Mr M.J. Ford on his own behalf. 
Mr S.R. Boyle on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: By this application made 
pursuant to section 29 of the Industrial Relations Act 
1979, the applicant seeks payment of contractual benefits 
allegedly outstanding from his period of employment 
with the respondent company. 

The respondent opposes the claim and raises the 
question of jurisdiction, asserting that for the period to 
which the bulk of the money claimed can be related, 
there was no employer-employee relationship extent. 

It is common ground that the applicant, Mr M. Ford 
was initially employed as a sales representative/executive 
/store manager by the respondent company on 16 April 
1985. It is also agreed that on 20 June 1986 Mr Ford was 

paid a "termination pay" including holiday moneys due 
to him. From that time the arrangement between the 
parties was varied by mutual agreement. This application 
arises because some of the details of that agreement were 
not specified. 

The respondent says that Mr Ford ceased to be an 
employee and it follows that this Commission has no 
jurisdiction to involve itself in matters in dispute after 20 
June. In broad terms, the new agreement was that Mr 
Ford was to be paid commissions only. In fact he was 
given $300 per week as an advance against those commis- 
sions and he continued to receive his petrol at company 
expense. He continued to operate from company 
premises and to use their telephones. He was to make his 
own arrangements for tax payments and he no longer 
had any entitlement to holiday pay. 

I have read again the decision of the Industrial Appeal 
Court in the matter of the Transport Workers' Union v. 
Readymix (61 WAIG p. 1705) to remind myself of the 
principles to be followed in seeking to establish whether a 
contract of service exists. When one applies the standard 
tests of control, integration and consistency to the 
circumstances of the instant matter, the weight of the 
indicia favours the applicant's contention that he 
remained in the employ of the respondent albeit the 
conditions of employment were altered markedly. 

The relationship between the parties persisted for only 
a further three weeks. Some inconclusive discussions 
occurred regarding an appropriate rate of commission to 
be paid. Mr Ford says that the initial figure was to be 20 
per cent on all sales but that was later amended to be 15 
per cent on sales other than filing cabinets and ongoing 
customers' accounts. Filing cabinets were excluded from 
commission and ongoing or repeat business would 
attract a IVi per cent commission rate. 

Mr Sinclair and Mr Ferrall, who are directors of the 
respondent company, gave evidence and both denied 
that any agreement had been finalised regarding the rate 
of commission. They pointed to the absurdity of agree- 
ing to a 20 per cent commission which would have 
effectively quadrupled Mr Ford's weekly income when in 
reality they had been anxious to dispense with his services 
and had agreed to trial the commission arrangement to 
give him another chance. Both witnesses were adamant 
that none of the rates suggested by Mr Ford had been 
agreed to. 

I turn now to consider each of Mr Ford's claims in 
more detail. He says that he is owed an amount of $3 5.16 
relating to incentive bonuses paid during his wages 
period of employment. He had been given a two per cent 
commission on sales figures in excess of $9 000 per week 
at the Balcatta store. The respondent's witnesses had no 
comment to make about that claim; they agreed that it 
might be owing. In view of the detailed nature of Mr 
Ford's records, it seems to me that the amount should be 
paid to him. 

He has claimed some $798.45 being holiday pay for 10 
days. This arose from an arrangement he says he made 
with a Jane Barnett who was a bookkeeper/pay mistress 
for the respondent company. According to Mr Ford he 
worked on Saturdays and on rostered days off to make 
up for time he had taken to travel to Melbourne on 
private business. When the "termination pay" was made 
up, his holiday entitlement had been reduced by the 10 
days in question. He says he protested at the time and is 
owed the money. The evidence suggests that it was Mrs 
Barnett who made up the "termination pay" document. 
The respondent's witnesses denied all knowledge of any 
make-up arrangements and both indicated that Mrs 
Barnett had no power or authority to enter into such 
arrangements on behalf of the employer. 

As Mr Boyle pointed out, the applicant did not choose 
to call Mrs Barnett as a witness nor to bring any other 
corroborrative evidence. In my view the claim for 
$798.45 has not been sustained. 

On the question of a suitable recompense for the sales 
effected by Mr Ford during his final three weeks of 
employment, the applicant seeks an amount of 
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$12 239.77 less the $900 in advances which he has already 
received. He has submitted a detailed schedule backed up 
by copies of the actual invoices for all of his sales in that 
period. It was clarified during the hearing that a sale to 
J.N. Taylor did not proceed and Mr Ferrall preferred the 
further information that a sale to Stockmoor had fallen 
through. 

In the light of the answers to questions given by the 
two directors of the respondent company during the 
hearing of this matter, I have formed the view that the 
parties would have agreed, had their relationship 
continued, to a commission arrangement which would 
allow three per cent commission on turnover. That is the 
rate currently paid to a sales person who was taken on 
after Mr Ford's departure. 

I have ignored the amounts on Mr Ford's schedule of 
sales which were identified as deals which did not 
proceed. After making those adjustments, he would have 
earned commissions totalling $1 399.36. Given that 
advance payments of $900 were made, in my view his 
claim against the respondent company should be 
equitably resolved by a further payment of $499.36. 

An order will issue for a total payment to the applicant 
of $534.52. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 981 of 1986. 

Between M.J. Ford, Applicant and Dicton Pty Ltd 
trading as Dis-A-Rect, Respondent. 

Order. 
HAVING heard Mr M.J. Ford on his own behalf and Mr 
S.R. Boyle (of Counsel) on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders:— 

That the respondent is to pay to the applicant the 
sum of $534.52 within 21 days of the date herein. 

Dated at Perth this 27th day of March 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 146 of 1987. 

Between Lana Hampton, Applicant and HF Services, 
Respondent. 

Order. 
HAVING heard the Applicant in person and Mr J. 
Groppoli (of Counsel) on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the Respondent pay to the Applicant the 
sum of $424.60 in full and final payment of the 
claim. 

Dated at Perth this 24th day of April 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 208 of 1987. 

Between Martin David Hellier, Applicant and A. Van 
Helvoort, A.R. Van Helvoort and the Wirrinbirra 
unit trust trading as "Barrabadeen Stud", 
Respondent. 

Order. 
HAVING heard the Applicant on his own behalf and Mr 
J.N. Uphill on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 
hereby orders — 

That the Application be withdrawn by leave. 

Dated at Perth this 1st day of May 1987. 

G.J. MARTIN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) Unfair Dismissal. 

James Hill 
and 

Rushton Building Contractors Pty Ltd. 
No. 20 of 1987. 

(NO AWARD) 

Carpenter Building and 
Construction Industry 

COMMISSIONER G.L. FIELDING. 
Perth 9th day of April 1987 

Termination of Employment — repudiation of contract 
— breach of terms — no breach by employer found 
— enforcement of award — Federal/State incon- 
sistency — dismissed. 

(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: This matter is now quite a 
simple one. It turns on the facts. In the circumstances it is 
a matter I can deal with here and now quite confidently. 
It arises in the following way. At all material times the 
Applicant was employed by the Respondent, a building 
company, as a carpenter. He was employed, it seems, 
from Thursday 4 December last until the following 
Monday 8 December. At that time the Respondent was 
engaged in construction work for the Port Hedland Port 
Authority associated with a tug boat "haven". 

It seems the Applicant first approached the 
Respondent for employment as a result of information 
he had obtained from the Commonwealth Employment 
Service office in Perth. He says the information he 
obtained from that office indicated that the Respondent 
was offering work on the basis of 10 hours a day for six 
days a week at an hourly rate of $10.53. Subsequent to 
obtaining that information he rang one of the 
Respondent's directors, Mrs Rushton, at Falcon. He says 
it was agreed between him and her that he was to go to 
Port Hedland to work as a carpenter for the Respondent. 
He was to have not less than three weeks work, consisting 
of six days a week, 10 hours a day. Furthermore, at the 
end of this period his locomotion costs travelling to and 
from Port Hedland were to be refunded by the 
Respondent. 

He worked for only two days, being the Thursday and 
the Friday. On the Thursday he worked for nine hours. 
He says he worked for eight hours on the Friday. In 
common with others he knocked off early on the Friday 
afternoon. He says there was no work on the Saturday. 
Indeed, he said as he was being taken home from work 
on the Friday he was told by the son of Mr Rushton, 
another of the Respondent's directors, that there was no 
work on the Saturday. He said that on the following 
Monday he approached Mr Rushton, the Respondent's 
manager in Port Hedland, about this lack of work. His 
evidence is that when he first approached Mr Rushton on 
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the Monday morning about the matter, Mr Rushton was 
reluctant to talk to him about it and attempted to walk 
off as if to ignore him. When he asked why there was no 
work on the Saturday he obtained what he regarded as an 
unsatisfactory answer. He said to Mr Rushton, so he 
says, that he had been previously told by Mrs Rushton 
there would always be work on Saturdays and, further- 
more, that there would be 10 hours work each day and 
not something less, as had been done on the previous 
Thursday and Friday. Still he got no satisfactory 
response from Mr Rushton, who, he said, persisted in 
walking off. In the end he indicated to Mr Rushton that 
he was quitting and left the work place and made 
arrangements to return to Perth. 

He now brings these proceedings pursuant to section 
29 (b) (ii) of the Industrial Relations Act 1979 claiming to 
have been denied a benefit under his contract of employ- 
ment. He says that benefit is the wages he would have 
earned for the three weeks promised him, based on a full 
10 hour day, and the Saturday work which he says was 
promised to him but which in the end was denied him. 
His argument is that the Respondent, by not providing 
him with Saturday work and not paying him for 10 hours 
on the previous days, has breached the contract justify- 
ing him regarding it at an end and claiming the benefits in 
question. 

The Respondent on the other hand, denies that it was 
in any way in breach of its contract with the Applicant. It 
says, principally through Mrs Rushton, that there was no 
guarantee of a definite period of employment, rather it 
was to be for an indefinite term. She says that she dis- 
cussed with the Applicant that the work would continue 
after Christmas. As I understand the import of her 
evidence, there was no mention of there being any fixed 
term in the way in which the Applicant would have me 
believe was the case. 

Still less does Mrs Rushton say there was an agreement 
to pay the Applicant for 10 hours a day. She says the 
arrangement was for nine hours per day. Indeed, she says 
that when the Applicant queried the hours with her, 
saying that the information he had been given by the 
Commonwealth Employment Service was that it was to 
be 10 hours per day, she said she knew nothing of it and 
did not know that the hours had been extended. There 
were, as far as she was concerned, to be nine hours per 
day. She says the Applicant appeared to accept that. She 
further says, in respect of Saturday work, that she simply 
told him there was sometimes work on Saturdays. She 
denies having said to him that there was always work on 
Saturday. 

As to the termination of the contract, Mr Rushton, 
whilst acknowledging that he was approached by the 
Applicant on Monday morning, says that the Applicant 
asked him why there had been no work on Saturday. He 
says he explained that there was no available carpentry 
work on Saturday. The work the Applicant thought he 
might have done on Saturday could not be done, if only 
because the necessary plans were not drawn. Having 
been given that explanation, the Applicant thereupon 
said he was leaving, to which Mr Rushton said "all 
right". 

There is thus quite a material conflict in the evidence 
which it is necessary to resolve. 

I should perhaps say, before embarking on that 
course, that the Respondent has raised other objections 
in this matter, going in essence, to the jurisdiction of the 
Commission to entertain the claim. It says that the work 
in question was covered by the National Building Trades 
Construction Award 1975, a Commonwealth Award, to 
which the Respondent, by transmission or succession, is 
a party. It follows from this that the Commission is 
without jurisdiction to entertain the claim. 

Firstly, it is said that section 29 (b) (ii) applies to the 
recovery of contractual benefits which are not benefits 
prescribed under an award. The Respondent argues that 
the benefits in question, if they be benefits, are in fact 
prescribed under the relevant Commonwealth Award. 

Secondly, it says that even if section 29 (b) (ii) does not 
expressly exclude benefits under Commonwealth 
awards, the section is, as I understand the argument, 
inconsistent with the provisions of the Commonwealth 
Conciliation and Arbitration Act, particularly sections 
119 and 123 which provide for or make specific reference 
to the enforcement of Commonwealth awards. In 
particular, section 119 specifies the courts, which clearly 
do not include the State Industrial Relations Commis- 
sion, able to enforce such awards. In section 123, 
although in addition, there is reference to "any other 
court of competent jurisdiction", that does not include 
the State Industrial Relations Commission since, on the 
authority of the Boilermakers Case, sub nom R v. Kirby: 
exparte Boilermaker' Society of Australia (1956) 94 CLR 
254, and (1957) 95 CLR 529, it would be incompetent by 
reason of the fact that it exercises not merely a judicial 
function but also a non-judicial function in the nature of 
its quasi legislative function. As well, the Respondent 
argues that the Applicant is not entitled in any event to 
claim as a benefit denied under his contract wages for 
work which he has not performed. In support of that 
proposition, it referred to Winterbottom Holdings v. 
Lewis (1986) 66 WAIG 1594, which case of course relies 
on the long established principle enunciated by the High 
Court in Automatic Fire Sprinklers Pty Ltd v. Watson 
(1946) 72 CLR 435. 

The questions raised by the Respondent are interesting 
and not unimportant. To some extent they were 
discussed in passing by myself in the Colson v. Shire of 
West Pilbara (1986) 66 WAIG 1256, although the issues 
were not then fully argued. Clearly the definition of 
"award" under the Industrial Relations Act does not 
include a Federal award so that prima facie a benefit 
under such a contract would not be excluded by the Act. 
Since proceedings under section 29 (b) (ii) are not penal 
and of the kind envisaged by section 119 of the 
Conciliation and Arbitration Act it is difficult to see that 
there is any inconsistency between the two provisions. 
Likewise, with section 123 of the Commonwealth Act 
which is an enabling provision. Whether the Commis- 
sion, as an expressly established "court of record", is 
competent in this context depends on the extent to which 
the doctrine enshrined in the Boilermakers' Case, which 
of course does not apply to State tribunals perse, applies 
to a State court entrusted with non judicial functions 
exercising the Federal judicial power but not Federal 
non-judicial power; and whether it otherwise meets the 
requirements of the Commonwealth Judiciary Act, a 
question not fully debated in these proceedings [cf: Tana 
v. Baxter (1986) 61 ALJR 15]. 

Some day I have no doubt these questions will have to 
be answered. However, I do not find it necessary to 
answer them on this occasion because of the evidence. 
The Applicant is not relying on the Federal Award. 
Indeed, from his evidence he has no real understanding 
of its terms. Rather he is relying on a specific and express, 
albeit verbal, contract made between himself and the 
Respondent through the medium of Mrs Rushton. Thus 
he does not bring his claim as one to enforce the Award 
but rather to enforce a common law contract. 

In the circumstances, I am duty bound to resolve the 
conflicting evidence and as to that, I am in no doubt 
whatsoever. The Applicant did not impress me as a 
credible witness at all. Of all the witnesses, I thought Mr 
Rushton the most credible. I am quite sure with his frank 
and down to earth style he was not withholding anything 
nor embellishing the truth. I likewise prefer the evidence 
of Mrs Rushton in preference to the Applicant as being 
more reliable. Though it has to be acknowledged that 
both she and the Applicant were, to say the least, vague 
and at times frustratingly so, I did not gain the 
impression with Mrs Rushton that her vagueness resulted 
from an endeavour to be evasive or otherwise mislead the 
Commission, but more through a lack of comprehension 
of the issues. She was able to give a much more detailed 
account of their negotiations than the Applicant and I 
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simply think her evidence is more reliable, a conclusion I 
formed from observation of them more than anything 
else. 

It follows from my assessment of the credibility of the 
witnesses that I simply do not accept that Mrs Rushton 
promised the Applicant that he was to work 10 hours a 
day. Rather, I accept the position to be that she told him 
he was to work for nine hours and that she was surprised 
at his assertion that the Commonwealth Employment 
Service had indicated there would be 10 hours work. 
More than that, as to the Saturday work I am quite 
satisfied again that there was no promise by Mrs Rushton 
that there would always be Saturday work. Rather, I 
accept the position to be that she said to the Applicant 
there would be work on some Saturdays. Indeed in cross- 
examination, the Applicant acknowledged that that was 
what she said to him. My impression is that the Applicant 
inferred more from the discussions than was actually said 
to him. That is one of the reasons why I think his 
evidence is not reliable. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 20 of 1987. 

Between James Hill, Applicant and Rushton Building 
Contractors Pty Ltd, Respondent. 

Order. 
HAYING heard the Applicant Mr J.G. Hill in person 
and Mr P.J. Cooke on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be dismissed. 

Dated at Perth this 9th day of April 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

It follows that I do not accept that the Respondent was 
in breach of its contract with the Applicant. The contract 
as I find it to be did not require the Applicant to be paid 
for 10 hours work a day but rather for nine, nor did it 
require the Respondent to provide work or pay for work 
on each and every Saturday as the Applicant claims. 
Therefore the Respondent, on my finding, was not in 
breach. Thus it would follow that the Applicant has 
simply terminated his contract having no entitlement to 
regard the contract as previously having been repudiated 
by reason of the Respondent's breach. 

That is really enough to dispose of the matter although 
I would like to add the following. Not every breach or 
misconstruction of a contract by the employer amounts 
to a repudiation justifying the employee treating the 
contract as at an end, as did the Applicant on this 
occasion. That is a well established principle of contract 
law. It has been recognised in this country as applying to 
employment contracts for many years and more recently 
seems to have been clarified by the English courts in 
Brigden v. Lancashire County Shire (1987) IRLR 58. 
[See too: Genton v. Richmond-upon-Thames London 
Borough Council (1980) IRLR 321.] It is only when there 
has been a clear intention expressed either by conduct or 
words on the part of the employer, or the party allegedly 
in breach, not to be bound by the contract that it can be 
said to have been repudiated. 

In this case I accept without any reservation Mr 
Rushton's evidence that he did not walk away and refuse 
to talk about the matter with the Applicant as the 
Applicant would have me believe. Rather, the Applicant 
terminated his contract before the matter could be 
properly and adequately addressed by Mr Rushton. My 
impression is that the Applicant acted somewhat 
impetuously if not otherwise hastily. 

It follows from what I have said that the Applicant, 
having terminated his contract without the Respondent 
being in breach, let alone having repudiated it, and he 
having therefore not performed the work, his claim must 
fail. 

I should perhaps say that in so far as the Applicant's 
pay for the Friday's work is concerned it would seen, 
prima facie at least, that the Respondent is bound by, 
and the work in question is within the scope of, the 
Building Trades Construction Award. That would entitle 
the Respondent to forfeit the day's pay which it did. 

Mr J. Hill appeared in person. 

Mr P.J. Cooke appeared for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) unfair dismissal. 

Beryl Jane Joines 
and 

Anglican Homes Incorporated. 
Application No. 85 of 1987. 

Matron Health and Welfare Services 

MR COMMISSIONER G.J. MARTIN. 
Perth 7th day of May 1987 

Termination of Employment — Unfair dismissal — 
organisational structure — distribution of work — 
redundancy — managerial prerogative — severance 
pay — application dismissed. 

THE COMMISSIONER: The applicant in this matter 
claims that she was unfairly dismissed by the respondent 
and by this application brought pursuant to section 29 of 
the Industrial Relations Act 1979, and filed in the 
Registry of the Commission on the 28th day of January 
1987, seeks monetary compensation. 

The respondent denies the applicant's claim wholly. 
I heard the submissions and evidence of the parties on 

the 22nd day of April 1987, and reserved my decision. 
From the 5th day of October 1981, until the 11th day 

of March 1986, the applicant was employed by the 
respondent as "Matron" of one of its nursing homes. 

On that latter day, the applicant was advised in writing 
by the respondent that due to the restructuring of the 
administration of the nursing home her position had 
been made redundant and her services were no longer 
required after 5.00 p.m. that day (Exhibit I). 

The applicant was paid severance moneys in 
accordance with the respondent's policy. 

The restructuring of the administration so referred to 
entailed the abolition of the positions of Matron and 
Deputy Matron and the creation of the positions. 
Administrator and Director of Nursing Services. 

In the result, one of the respondent's head office 
personnel was appointed as administrator and the 
Deputy Matron Director of the Nursing Services. 

The applicant contends that the words "Matron" and 
"Director of Nursing" are synonymous in modern usage 
and the applicant was quite capable of performing the 
changed or varied duties of the new position and was to 
be preferred to the person who had previously been the 
deputy and performing only some of the tasks of the 
position of a Matron. 

In essence, the applicant submitted that it did not 
question the right of the respondent to re-structure its 
operations but it did challenge the fact that the 
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respondent considered that she, the existing Matron was 
not considered the best person to discharge the functions 
of the position of Director of Nursing Services, the 
Matrons previous role with some responsibilities 
removed. 

To that extent the applicant claimed that the position 
of Matron had not been abolished in fact and the 
respondent's grounds of redundancy for the termination 
were more illusory than real. 

The applicant's case, in essence, was that in her role as 
Matron, she had been in complete control of the nursing 
home, subject to its executive director, except in matters 
of nursing services and a detailed comparison of the 
duties and responsibilities involved in that role compared 
with those of the new position (Exhibit 3), indicated no 
reason for the conclusion to be drawn that the restructur- 
ing rendered her no longer capable of performing what 
was to be substantially the same position. 

The respondent in opposing the applicant's claim 
enters no criticism or complaint whatsoever of the 
applicant's execution of her role as Matron of the 
nursing home. 

It is its case that the restructuring of its managerial 
functions were substantial and involved a new emphasis 
for the role of the Director of Nursing Services. 

That restructuring involved the administrator being 
responsible for budgeting, corporate planning, oversight 
of contracts, development of computer programmes and 
the supervision of domestic staff, maintenance and other 
non-nursing services. 

The Director of Nursing was responsible for the 
development of resident care plans, quality of nursing 
care, staff education and training, rostering of nursing 
staff and liaising with administration. This position was 
not that of a deputy to the Administrator, but a separate 
and distinct position. 

That restructuring was initiated in 1982 by the 
respondent's executive director and finally approved by 
the appropriate Commonwealth Government funding 
authority in early 1986. 

As the respondent's executive director put it in the 
proceedings in his evidence in answer to a question from 
the applicant's agent: 

You have removed some of the tasks from the 
director of nursing or matron and given them to the 
administrator? 

Not only did I remove some of the functions 
which were previously done by the matron — I don't 
think you can say they were removed because in fact 
two positions disappeared; and two quite clear and 
different positions were created. In fact, the new 
position of director of nursing services had a very 
clear focus on resident care, staff training and the 
supervision of nursing services only. That is a vastly 
different position to that of matron who was 
ultimately responsible, as we had previously had it 
structured, for the whole operation to the nursing 
home. 

Are you saying now then that the job of matron 
was more onerus than the job proposed as director 
of nursing? 

No. I am saying it was different. 
(Transcript notes of proceedings p. 55.) 

It was that difference in the positions so created that 
lead the respondent to choose its then Deputy Matron for 
the position of Director of Nursing Services in that the 
focus of that position was on resident care, care pro- 
grammes and training programmes. 

Whilst the respondent had been generally satisfied 
with the applicant in her ' 'global'' duties as Matron, the 
Deputy Matron who holds education qualifications in 
addition to the requisite nursing qualifications was 
considered to be the best candidate. 

The applicant in her role as matron had delegated 
training functions to that Deputy Matron and previously 
to his predecessor. 

From all of the material before me, I am of the view 
that the respondent did restructure its executive adminis- 
tration in such a way that the whole position previously 
occupied by the applicant ceased to exist and in that sense 
the applicant became redundant. 

I am further of the view that the new position of 
Director of Nursing Services required greater application 
of educative skills for which the preferred candidate was 
better qualified and the respondent in making that 
decision was exercising an objective choice and I do not 
consider that the termination by the respondent of the 
applicant's contract of employment was unfair. Nor do I 
adjudge the severance payment to the applicant as 
inadequate. 

Accordingly, I determine the application by an Order 
of dismissal. 

Mr M.A. Jahn appeared on behalf of the applicant. 
Mrs P.E. Bentley appeared on behalf of the 

respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 85 of 1987. 

Between Beryl Jane Joines, Applicant and Anglican 
Homes (Incorporated), Respondent. 

Order. 
HAVING heard Mr M.A. Jahn on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be dismissed. 

Dated at Perth this 7th day of May 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 108 of 1987. 

Between David Trevor Jones, Applicant and G.P. 
Accessories (WA) Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act, 1979; and whereas the 
parties to that conference reached agreement in full and 
final settlement of this matter; now therefore I, the 
undersigned, before whom the conference was held do 
hereby order — 

That the Respondent pay to the Applicant the 
sum of $1 000.00 less due taxation within 21 days of 
the date of this Order. 

Dated at Perth this 6th day of May 1987. 

S.A. KENNEDY, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 95 of 1987. 

Between Kenneth Neville Jones, Applicant and Derby 
Industries Pty Ltd, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 14th day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii) contractual entitlements. 

Craig Cheswick Julian 
and 

Concept Neon Pty Limited. 
(No. 206 of 1987.) 

COMMERCIAL TRAVELLERS AND SALES 
REPRESENTATIVES AWARD. 

Sales Representative Neon Sign Industry 

COMMISSIONER J.F. GREGOR. 
Perth 1st day of May 1987 

Wages (Contract of Employment) — wages — claim for 
contractual benefit — jurisdiction questioned — 
held award binding by virtue of section 37 (1) — no 
jurisdiction — dismissed. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the pro- 
ceedings, taken from the transcript of the proceedings as 

edited by Mr Commissioner J.F. Gregor.) 
THE COMMISSIONER: This is an application made by 
Craig Julian that pursuant to section 29 of the Industrial 
Relations Act 1979 an order should issue in his favour for 
wages said to be outstanding as a result of a contract of 
employment entered into by him with the respondent on 
19 January 1987, that contract terminating on 22 
January 1987. 

The parties are in dispute as to the events which led to 
the termination and in normal circumstances I would 
proceed to evaluate the evidence and make a decision on 
that dispute which is central to the question of whether 
an order should issue or not. However, the respondent 
has raised the question of jurisdiction. I have been told 
that the respondent, Concept Neon Pty Ltd, is a 
company which is in the same industry as Claude Neon 
Limited; that company being named in the schedule to 
the Commercial Travellers and Sales Representatives 
Award No. 43 of 1973 (59 WAIG 742 at page 747). 

It is said that because of this — and I interpolate here 
— the common rule provisions of the Act apply and 
therefore the Commercial Travellers and Sales Represen- 
tatives Award No. 43 of 1973 is an award which by law 
applies to the terms and conditions of the employment. 

Mr Julian says that he was employed as a sales repre- 
sentative and carried out those duties. The definitions in 
Clause 6.—Definitions of the award define a commercial 
traveller and sales representative and from what Mr 
Julian said his work appears to fall within that definition. 

Clause 7.—Wages of the award sets out the rates and 
conditions. Clause 13.—Contract of Service sets out the 
procedures which need to be undertaken when a contract 
is to be terminated. 

It appears to me that what is alleged in this case is that 
there has been a breach of the respondent's liability 
under Clause 13.—Contract of Service, to the payment 
of notice or more particularly there has been a breach of 
the wages clause in failure to pay wages. 

These are matters which are subject to the j urisdiction 
of the Industrial Magistrate, a jurisdiction originating in 
section 83 of the Act. The Full Bench of this Commission 
has held on numerous occasions — that the Commission 
has no jurisdiction to deal with enforcement of awards 
and the separation of the judicial and arbitral functions 
of the Commission must be maintained. [Cliffs Robe 
River Iron Associates v. ETU (62 WAIG 2696), Hon 
Minister for Works and Water Resources v. AMMU (63 
WAIG 1389).] 

I am satisfied on what I have heard and seen from the 
documentation submitted that Concept Neon Pty Ltd is 
bound by virtue of the operation of section 37 (1) of the 
Industrial Relations Act 1979 to the Commercial 
Travellers and Sales Representatives Award No. 43 of 
1973. The applicant in this case alleges a breach of that 
award. That is a matter which ought to be determined in 
another place. I am therefore without jurisdiction to 
proceed any further with the matter. 

I specifically refrain from making any finding in 
respect of the dispute between the parties in order that 
the matter be free to be determined in another place. On 
that basis I must dismiss the application for want of 
jurisdiction. 

The applicant appeared in person. 
Mr S.B. King appeared on behalf of the respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 206 of 1987. 

Between Craig Cheswick Julian, Applicant and Concept 
Neon Pty Limited, Respondent. 

Order. 
HAVING heard the applicant in person and Mr S.B. 
King on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 24th day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1022 of 1986. 

Between Herman Kaijage, Applicant and Personalised 
Tuition Pty Ltd, Respondent. 

Order. 
HAVING heard the Applicant on his own behalf and Mr 
K.P. Soia on behalf of the Respondent, and there being 
no response by the Applicant to the Commission's 
request for further particulars, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 hereby orders — 

That the Application be dismissed for want of 
prosecution. 

Dated at Perth this 11th day of May 1987. 

G.J. MARTIN, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1165 of 1986. 

Between Daphne Kelly, Applicant and Osborne Park 
Hotel, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act, 1979; and whereas an 
agreement has been reached between the parties in full 
and final settlement of this matter; now therefore I, the 
undersigned, before whom the conference was held do 
hereby order — 

That the Application be withdrawn by leave. 

Dated at Perth this 29th day of April 1987. 

S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 317 of 1987. 

Between John Allan King, Applicant and DTX Australia 
Limited, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
parties to that conference reached agreement; now 
therefore I, the undersigned, before whom the 
conference was held do hereby order — 

That the Respondent pay to the Applicant the 
sum of $801.09 within 21 days of the date of this 
Order. 

Dated at Perth this 14th day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) Unfair Dismissal. 

Colin Peter Lazaroo 
and 

Marnin Developments Pty Ltd. 
No. 109 of 1987. 

NO AWARD. 

Restaurant Manager Catering Industry 

COMMISSIONER G.L. FIELDING. 
Perth 8th day of April 1987 

Termination of Employment — outstanding wages and 
allowances — employer ordered to pay wages — 
granted. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: This is really a very simple 
matter. As counsel for the Applicant has said it turns 
simply on findings of fact. The Applicant brings these 
proceedings pursuant to the provisions of section 29 (b) 
(ii) of the Industrial Relations Act 1979, claiming to have 
been denied a benefit under his contract of employment 
with the Respondent in the sum of $1 811.42, being, he 
says, the balance of wages due to him and an unpaid 
vehicle and petrol allowance. 

The Applicant's evidence is that he was employed by 
the Respondent as a restaurant manager from 9 
December 1986 until 18 January 1987. He says he came 
to that job by medium of an advertisement he saw in a 
Commonwealth Employment Service office; initially, as 
I understand it, in the Cannington office and later in the 
Fremantle office, but it matters not. At all events, 
following information given to him by the Common- 
wealth Employment Service he spoke to the 
Respondent's managing director, Mr Ward. He said that 
Mr Ward agreed that he would be employed as the 
Respondent's resaurant manager at a salary of $400 per 
week, together with one-third of the profits, which was 
to be an "incentive". 

From 9 December he proceeded to work for the 
Respondent, upwards of 14 hours a day, carrying out Mr 
Ward's instructions in connection with the restaurant 
business. He says that towards the end of December he 
asked Mr Ward about the payment of his wage; whether 
it was to be on a weekly or monthly basis. I should 
interpose that the Applicant is an expatriate of 
Singapore where, he says, it is the custom for wages to be 
paid monthly, so it was that he did nothing about the 
matter until late in the month, notwithstanding that he 
had not been paid anything until that time. He says on 
that occasion Mr Ward gave him $600 "for a start" with 
the balance to be paid later. He said he accepted Mr 
Ward's word about this at face value, because the 
restaurant which he was to manage had not opened and 
he was not, in the circumstances, prepared to trouble Mr 
Ward for the balance. 

Subsequently, on or about, as I understand it, 2 
January 1987 he again asked Mr Ward about the unpaid 
portion of his salary. He said Mr Ward indicated that if 
he was not happy with the previous arrangement he could 
be employed on the basis of $450 per week without any 
share in the profits, with effect from 1 January 1987. The 
Applicant says he agreed to that and was told that 
payment of his wages would be attended to in the not too 
distant future. 

They were not paid save that some two days before his 
employment came to an end, a gross amount of $450 was 
paid as and by way of wages following upon his request 
for the payment of the wages. The Applicant, it seems, 
felt uneasy about his employment and ultimately, it is 
common ground, he and the Respondent's managing 
director, Mr Ward, agreed that his employment should 
end on or about, as I understand it, 18 January 1987. 

So it is that he claims a sum of money for the balance 
of wages unpaid for the period from 9 December 1986 
until 18 January 1987, when his employment finished. 

He says too, that some time in December, after he 
commenced his employment, he spoke to Mr Ward 
about reimbursement for his motor vehicle expenses. He 
was at that time, he says, doing a lot of driving about the 
metropolitan area for the Respondent in an endeavour to 
get the restaurant opened on time. It was originally the 
plan that the restaurant would open prior to Christmas 
but, because of construction difficulties, it did not in fact 
open until 8 January 1987. He says that Mr Ward agreed 
then that he would pay him something for his travelling 
expenses "when the restaurant was making a profit". 

The Respondent's version is wholly different. Mr 
Ward says that the Respondent planned to open a 
restaurant at its premises in Beach Street, Fremantle. To 
that end, he made a request of the Commonwealth 
Employment Service for a restaurant manager, or at least 
someone with managerial skills in the restaurant trade. 
He, at that stage, had not made up his mind as to whether 
the person would be a joint venturer or an employee. 
That depended on the expertise of the person sent to the 
Respondent by the Commonwealth Employment 
Service. 

He says that when the Applicant came to see him about 
the job, the agreement was that the Applicant was to be 
paid $400 per week together with a third of the profits 
from the opening of the restaurant. In the meantime he 
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was to assist with the opening of the restaurant, as I 
understand Mr Ward's evidence, without remuneration 
other than that his expenses would be met. Mr Ward 
explains that on the basis that they were to work together 
towards establishing a restaurant out of which the 
Applicant would receive one third of the profits. He does 
not say that the Applicant was to be a partner in the 
venture but rather, that he was to be remunerated in part 
by a share in the profits, because of the work he would do 
in establishing the premises. 

Subsequently, Mr Ward says, he was pressed by the 
Applicant for money just prior to Christmas. At that 
stage the restaurant had not opened. He agreed with the 
Applicant that he should be paid $450 a week rather than 
$400 with a share of the profits, but that wage was still to 
be on the basis that it was to continue when the premises 
opened. He says that in December he paid the Applicant 
some $600 to defray his expenses and to help him over his 
financial difficulties at that time. Furthermore, he paid 
the Applicant $450 on 16 January 1987 which 
represented one week's wages, as agreed, following the 
opening of the restaurant on 8 January. Hence the 
Respondent claims there is nothing outstanding or due to 
the Applicant, except perhaps, two days' wages from 16 
to 18 January when the employment ended. 

Mr Ward questioned the Applicant's attitude to his 
work. He suggested, at least in cross-examination, that 
the Applicant had been less than faithful in the per- 
formance of his duties and in his relationship with Mr 
Ward and so it was that they agreed, he says, that the 
employment relationship would end on 18 January 1987. 

Having heard both of the witnesses, I am left in 
absolutely no doubt that the version put by the Applicant 
is to be accepted. I was impressed not only with his 
demeanour but with the spontaneity with which he was 
able, and ready I might say, to answer questions and in 
his matter of fact manner. Moreover, I think anybody 
listening to him could not be other than impressed by 
what was really an understatement of his case rather than 
an overstatement of it. Where his evidence conflicts with 
that of Mr Ward I am bound to say without any 
reservation whatsoever, I prefer his. 

I am quite satisfied and find, that, the Applicant and 
Mr Ward did discuss the working relationship in terms in 
which the Applicant has relayed them: that is, that from 
9 December he was to start work at a salary of $400 a 
week together with a one-third share of the profits, later 
altered to $450 a week from 1 January 1987. It is to be 
noted that he went to the Commonwealth Employment 
Service looking for work. It seems he is a business man 
with some knowledge of the restaurant industry. He said 
on a number of occasions that he would not have worked 
or gone into a partnership arrangement if it meant he was 
to receive no remuneration, and that is easy to 
understand. 

It is also to be observed that he went to see the 
Commonwealth Employment Service in mid-December 
or thereabouts asking of the custom concerning letters of 
appointment and was told to ask the Respondent for the 
same. When he asked for one he was told by Mr Ward 
that he should accept his word of mouth. Thereafter, he 
asked if he was to be paid weekly or monthly. If there was 
to be no payment until later it is strange that the 
Applicant should go and take the steps he did to see what 
the customs were. Furthermore, he told the Common- 
wealth Employment Service that he had a job very soon 
after he started work on 9 Decembver, which meant he 
lost his unemployment benefit. 

I accept also that he made a request of Mr Ward for 
payment in late December and that the $600 was paid 
then on account of his wages with the balance to be paid 
at a later stage. Equally, I am satisfied that on 2 January 
or thereabouts when he complained about his non- 
payment of wages he agreed with Mr Ward that his wage 
should be adjusted to $450 from 1 January 1987 with no 
share in the profits. Those requests are not consistent 
with an entitlement to a wage only after 8 January 1987 
when the restaurant opened. 

It is common ground that the Applicant has received a 
payment of $600 and a payment of $450. On the basis of 
the facts as I have found them, he is clearly entitled to 
payment of further wages. I do not accept Mr Ward's 
evidence that the $600 was paid to him by way of 
expenses. It seems odd, given all that the Applicant has 
said about this matter, that he should accept it on that 
basis. I simply do not believe that was the case. 

It remains only to consider the question of a vehicle 
and petrol allowance as the Applicant calls it. I am bound 
to say, that whilst my suspicions are that there was some 
arrangement as to the allowance, I am not satisfied on 
the evidence that Mr Ward did agree to pay him a vehicle 
allowance in the terms in which the Applicant says. The 
evidence about it is simply too vague and otherwise 
indefinite. What is definite is that the Applicant says he 
was to be reimbursed for those expenses when the 
restaurant made a profit. The evidence of Mr Ward is 
that the restaurant is currently "breaking even", which 
would suggest to me that it is not yet making a profit. 
There is no evidence to contradict that. On the face of 
that, even on the evidence as the Applicant has outlined 
it, he would not be entitled to the moneys he claims. 
Furthermore, what he has claimed is an estimate, and 
when one is dealing with outstanding contractual 
benefits, as these claims are, one has to be precise. 

For those reasons I am not prepared to allow the 
Applicant's claim for vehicle and petrol allowance. I am 
however, prepared to make an order in respect of the 
unpaid wages. 

For the reasons I have announced there will be an 
order that the Respondent is to pay the Applicant the 
sum of $1 421.42 in respect of this claim, and so be it. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 109 of 1987. 

Between Colin Peter Lazaroo, Applicant and Marnin 
Developments Pty Ltd, Respondent. 

Order. 
HAVING heard Mr C.R. Clark (of Counsel) on behalf 
of the Applicant and Mr M.E. Ward on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the Respondent pay to the Applicant the 
sum of $1 421.42. 

Dated at Perth this 8th day of April 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 182 of 1987. 

Between Beverley Merle Ledger, Applicant and Parker 
and Parker Solicitors, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 13th day of April 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 456 of 1987. 

Between N.R. Lysaght, Applicant, and Superweld — 
Olympic JV, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 18th day of May 1987. 

O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b). 

Elizabeth Maglione 
and 

Subiaco Uniting Church Hospital. 
(No. 922 of 1986.) 

NURSES (PRIVATE HOSPITALS) AWARD 
NO. I OF 1966. 

Registered General Nurse Private Hospital 

COMMISSIONER KENNEDY. 
Perth 11th day of May 1987 

Termination of employment — Unfair dismissal — 
Summary dismissal — Failure to record drug distri- 
bution — Commission found action constituted 
serious omission — Application dismissed. 

Reasons for Decision. 
THE COMMISSIONER: This application was lodged 
pursuant to section 29 (b) of the Industrial Relations Act 
1979. The applicant claims that she was unfairly 
dismissed from her employment by the Respondent. She 
seeks an order from the Commission that the 
Respondent pay her a sum equivalent to one week's pay 
in lieu of notice, payment for the day of the dismissal, 
and payments for pro rata annual leave and pro rata long 
service leave. The Respondent denies the dismissal was 
unfair. 

The Applicant, Mrs Maglione, was employed as a 
registered general nurse by the Respondent. The contract 
of employment commenced in March 1979. On 13 
September 1986 Mrs Maglione was summarily dismissed 
by the acting director of nursing at the Subiaco Uniting 
Church Hospital. At the time of her dismissal the 
Applicant was working four evening shifts per week for a 
total of 32 hours per week. Her employment was covered 
by the Nurses (Private Hospitals) Award No. 1 of 1966. 

The onus in this matter was on the Respondent to show 
that Mrs Maglione's conduct was such as to justify 
summary dismissal. The Respondent claims that the 
events which led to the Respondent's decision to 
summarily dismiss the Applicant on the grounds of 
serious negligence occurred during the evening shift on 
Saturday, 12 September 1986. 

The first of these concerned a patient who, while 
visiting her mother at Royal Perth Hospital (RPH), 
became ill and was admitted to that hospital. According 
to the Respondent, personnel at RPH then endeavoured 
to make telephone contact with Subiaco Uniting Church 
Hospital but this contact was unable to be made for over 
an hour due to the Respondent's telephone being con- 
stantly engaged. RPH then contacted the patient's sister, 

a Mrs Ashworth, who subsequently got through to Mrs 
Maglione and advised her of the events concerning her 
sister. According to the Respondent Mrs Maglione failed 
to make contact with RPH after receiving this informa- 
tion despite being requested to do so. Mrs Ashworth 
complained about the events to the sister in charge of the 
night shift and this was relayed to the acting director of 
nursing, Mrs Hislop, who attended at the hospital the 
following morning to investigate the complaint. While 
this was underway another registered general nurse 
coincidentally brought to the acting director's attention 
another complaint about Mrs Maglione's performance 
of her duties on the Saturday evening shift. This was that 
she had failed to record and sign the medication sheets 
for that shift, such sheets serving as the record of the 
administration of drugs during that period. 

According to the Respondent this failure was 
particularly serious in the context of the position of 
responsibility that the Applicant held and the potential 
for adverse repercussions entailed in her act of neglect. 

The evidence is that as the registered general nurse on 
duty throughout the evening shift on Saturday, 12 
September 1986, Mrs Maglione was required to make 
two rounds of the approximately 43 patients in the 
hospital, one at about 5.00 p.m. and one at about 9.00 
p.m. in order to administer various medication as pre- 
scribed on the medication sheet. This required ascertain- 
ing the details regarding any type of drug, amount of 
drug and frequency of drug to be administered to each 
patient, the dispensing of such dosage, the administering 
of such dosage and the recording of the results of such 
administration. Mrs Maglione acknowledged that she 
did not record the result of her administration of drugs to 
any patient on either round for the shift in question. 

Mr Jahn, for the Applicant, submitted that notwith- 
standing this lapse the penalty of summary dismissal was 
harsh and unreasonable in the circumstances. 

Mr Jahn's arguments may be briefly stated. First, the 
Applicant's failure was not wilful and ought to be seen in 
the context of her having to deal with a particularly 
fractious and distracting patient. Second, Mrs 
Maglione's practice of signing the medication sheet at the 
end of her shift rather than in conformity with the 
Respondent's policy was one she believed did not contra- 
vene any regulations and which was not of itself 
unprofessional in that it was not contrary to the policies 
of the Nurses Board. Third, though the Applicant "was 
guilty of a lapse of memory" this was not "so serious 
that it went to the root of the contract and made this 
worker so unreliable, so untrustworthy that she could 
not be trusted to carry out her duties. . .". Fourth, the 
Commission should have regard for factors such as the 
length of service of the Applicant; the sins of omission by 
others in similar positions; whether the Applicant was 
given an adequate opportunity to explain her failure to 
sign the medication sheet; and whether the acting 
director followed a prescribed procedure in effecting the 
dismissal. Finally, Mr Jahn asked the Commission to 
disregard the fact that the Applicant had concurrent 
contracts of employment at the time of the dismissal 
which, it appears, amounted to some 44 hours of work 
per week insofar as the Respondent had endeavoured to 
raise this as a factor in Mrs Maglione's alleged failings. In 
the event the question of concurrent contracts formed no 
part of my consideration of this matter. 

The Respondent submitted as evidence a document 
setting out the policies of the Nurses Board of Western 
Australia on the role of the nurse (Exhibit 1). Part 1 of 
this document concerns its policy regarding the adminis- 
tration of drugs. Parts 1.8 and 1.9 of this document are 
relevant: 

1.8 The control of the administration of all drugs 
is the responsibility of the registered nurse. When 
the registered nurse is unable to personally conduct 
or supervise the administration of these drugs within 
a clinical situation, the task must be delegated to two 
nurses. These nurses must be either enrolled or 
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mothercraft nurses or second or third year student 
nurses. The nurse who measures the dose should 
also administer it. The second nurse is responsible 
for checking: 

• patient's name 
• prescription 
• strength and quantity 
• route and frequency of medication as well 

as the condition of the drug to be 
administered. 

1.9 The drug sheet must be signed by the person 
who administers the drug. 

It is also relevant that the preamble to the document 
states that: 

It is recommended that this policy document be 
used in conjunction with institution/agency policy. 

The evidence is that the Subiaco Uniting Church 
Hospital had a formal procedure policy manual for 
reference by its nursing staff and that this included 
express instructions as to the procedure to be followed in 
the administering of drugs. These were: 

1. Read instructions on Medication Chart stating 
Patient's name, drug, route, dosage, frequency, 
amount and time given. 

2. Check the drug bottle and dispense the 
required dosage into a clean Medicine glass. 

3. When all Medication due for time are prepared 
take medications to the Patient and identify it is the 
correct person by saying their name. 

4. Give the Medication and then initial in space 
provided that it has been given. 

5. Should Patient be unco-operative or absent 
from the Hospital the space provided for initial is 
marked 

R — Refused 
L — Leave 

A portion of the minutes of a staff meeting held at the 
Subiaco Uniting Church Hospital on 16 July 1986 was 
also tendered as evidence. Inter alia and under the 
heading of "Nursing Sisters Duties", these state: 

1. Medications must be dispensed in the approved 
manner and Sisters are again reminded not to leave 
medications on trays in kitchens or on dining room 
tables. 

It was the evidence of the Director of Nursing at the 
Subiaco Uniting Church Hospital that "the approved 
manner" was as set down in the Hospital's manual which 
was based on the Nurses Board policies. It was also the 
evidence of the Director of Nursing that the attention of 
all staff, including Mrs Maglione, was explicitly drawn to 
the Nurses Board of Western Australia policies when the 
recording of drug usage via medication sheets was intro- 
duced in the Hospital in approximately April 1985. She 
gave further evidence that the attention of all nursing 
staff was explicitly drawn to the Hospital's own pro- 
cedure policy manual and to the minutes of staff 
meetings both of which were readily available. 

It is clear from the Applicant's own evidence that while 
working on evening shifts she did not follow the 
procedure prescribed in the Hospital's manual at all. It 
was her practice to sign the medication sheets for both 
rounds at the end of her shift. 

Mr Jahn submitted that this practice, while it did not 
conform with the Hospital's procedures, was not at odds 
with the Nurses Board policies. But that is to ignore the 
Nurses Board preamble cited earlier in this decision. Mrs 
Maglione gave evidence that the procedure laid down 
was impractical in some instances. But, in my view, any 
fact of impracticalities is not justification for a unilateral 

substitution of another practice for the official one. The 
fact is Mrs Maglione was not meeting the standards 
reasonably required of her by her adoption of the 
practice of signing the medication sheets in the manner 
she usually did. 

In my view this is relevant to the question of whether 
the fact that she failed to record or sign the medication 
sheet at all on 12 September 1986 was sufficient grounds 
in the circumstances to warrant summary dismissal. 

In effect her failure meant there was no record of 
whether any or all or part of any prescribed drug was 
administered to any or all of the patients for whom she 
was responsible on that evening. I have had regard for all 
before me in this matter including the fact that, inter alia, 
the Nurses Board of Western Austraia policies document 
states that all "drug registers, record sheets and pre- 
scriptions are legal documents and may be called in 
evidence" in reaching the conclusion that Mrs 
Maglione's failure was a serious one with significant 
ramifications in terms of liability and the delivery of 
nursing care. 

The evidence regarding the patient who was admitted 
to Royal Perth Hospital serves to illustrate this point. In 
the event of a medical problem arising there which may 
have necessitated confirmation of any drugs 
administered to her whilst in the care of Subiaco Uniting 
Church Hospital, the Respondent through Mrs 
Maglione's failure, may have been found wanting, and 
perhaps wanting to the extent that it was seriously 
detrimental to the welfare of the patient. 

It is clear from the foregoing that I consider the 
possibilities emanating from Mrs Maglione's failure to be 
an important factor in concluding that her omission was 
serious. I simply add that having regard for all before me 
I find that Mrs Maglione's own evidence that she made 
no attempt to contact RPH to ascertain details of the 
condition of the patient from Subiaco Uniting Church 
Hospital inexplicable. 

I have taken into account the submission that Mrs 
Maglione was distracted on the evening in question by 
the behaviour of a particular patient. But there is nothing 
before me to establish that this was so unusual or 
onerous. 

I have also had regard for Mrs Maglione's service with 
the Respondent the positions of responsibility she held in 
the course of that service and the manner of her 
dismissal. However, after consideration of all before me 
I have concluded that these factors are not such to alter 
my conclusion that it would be inappropriate to interfere 
with the Respondent's decision to terminate the 
Applicant's employment. 

An order reflecting the above will now issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 922 of 1986. 

Between Elizabeth Maglione, Applicant and Subiaco 
Uniting Church Hospital, Respondent. 

Order. 
HAVING heard Mr M.A. Jahn on behalf of the Appli- 
cant and Mrs P.E. Bentley on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 11th day of May 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 305 of 1987. 

Between Neil Massey, Applicant and Aunty Jacks, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 13th day of May 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 128 of 1987. 

Between James Caulfield Matan, Applicant and Vilroy 
Holdings Pty Ltd trading as "John Mantle Marine 
Charter Company", Respondent. 

Before Mr Commissioner G.J. Martin. 
The 10th day of March 1987. 

The applicant appeared on his own behalf. 
Mr D.F. Grundy appeared on behalf of the 

respondent. 

Reasons for Decision. 
THE COMMISSIONER: By this application made 
pursuant to section 29 (b) (ii) of the Industrial Relations 
Act 1979 the applicant seeks the payment of moneys 
which he alleges has not been made to him by the 
respondent for work undertaken between the 1st day of 
September 1986 and the 11th day of February 1987. 

The respondent does not deny its indebtness to the 
applicant but questions whether the applicant was in fact 
an "employee" for the purposes of the Act. 

The background to the proceedings in brief is as 
follows. 

The respondent created, for the America's Cup 
Defence, a highly sophisticated booking centre for 
persons desirous of viewing that event, and its preceeding 
qualifying races, on vessels which it would charter for 
that purpose. 

The applicant approached the respondent with a view 
to being associated with the business. 

In the result the applicant proposed by letter dated 24 
July 1986 to the respondent that: 

my firm Biosphere Marine (pending registration) 
be contracted to provide an onsite manager for: 

1. The embarkation and disembarkation of 
charter passengers. 

2. Co-ordination of Catering 
3. Docking and embarkation of Yachts 
4. Charter sales on the dock 
5. Supervision of staff for all dockside activities. 
This position shall be known as Commodore of 

the John Mantle Charter Fleet. 
John Mantle Charters shall be invoiced by 

Biosphere Marine for the sum of $750 per week 
commencing 1 September 1986 and terminating 15 
February 1987. Payments shall be made $300 per 
week commencing the second week in September 
and the balance paid in equal payments on 1 
January 1987, 1 February 1987 and 1 March 1987. 
(Exhibit 1) 

The respondent by letter dated 1 August 1986 accepted 
that proposal in the following terms. 

We are happy to have your title as Commodore of 
the Fleet and: 

1. For your rate of pay to be $750 per week 
commencing on 1 September 1986 and terminating 
on 15 February 1987, or at such other later date as 
may be negotiated. 

2. For payments to be at a rate of $300 per week 
until 1 January 1987, when one third of the balance 
will be paid, followed by two equal payments on 1 
February and 1 March, both representing one third 
of the balance. 

We will have a contract drawn up giving the terms 
and specifications etc in the near future. 
(Exhibit 2) 

A contract as such was not drawn up between the 
parties but they in lieu jointly executed a Statutory 
Declaration which reads. 

We herewith declare the contract as agreed upon 
in our correspondence of 24 July 1986 and 1 August 
1986 respectively (copies attached thereof). 

This statutory declaration replaces the contract 
which was to be drawn up by the solicitors according 
to that correspondence. 

James Matan shall herewith be bound to provide 
the service of Commodore of the John Mantle 
Marine Charter Company fleet for the period of 29 
August 1986 until 15 February 1987 or thereafter as 
may be negotiated, as described in abovementioned 
correspondence. 

John Mantle Marine Charter Company shall be 
bound to remunerate Biosphere Marine for James 
Matan's services. Total payment of the 
remuneration as specified in the correspondence 
alone will amount to a full discharge of John 
Mantle's obligation under the contract. 
(Exhibit 3) 

That the applicant was to form a company or register a 
business name for the purpose of his association with the 
respondent's operations was at the respondent's 
suggestion — and a mode of operation adopted by other 
persons involved in the respondent's business. 

The applicant told me that from the commencement of 
his association with the respondent on the 1st day of 
September 1986 he received a cheque from the 
respondent without submitting any invoices until circa 21 
November 1986 when as a result of a routine 
investigation by an officer of the Australian Taxation 
Office (Exhibit 4), tax deductions were then made from 
the cheques given to the applicant by the respondent. 

On the 1st day of January 1987 the applicant 
submitted an invoice to the respondent which could not 
be met and subsequently adjusted payments were made 
to the applicant by the respondent. 

From some time in January the applicant was then 
paid $750 per week less tax. 

Due to the "abrupt" end of the America's Cup 
Defence the parties agreed to terminate their relationship 
circa 11 February 1987, prior to its planned duration to 
15 February 1987. The applicant was paid up to the 6th 
day of February 1987. 

Whilst with the respondent the applicant performed 
the tasks broadly described in Exhibit 1 subject to the 
direction of the respondent's managing director and the 
respondent's operations manager. The applicant had the 
day to day responsibility for those employees associated 
with his area of the respondent's operations. 

He calculates that the respondent owes him the 
amount of $6 372 less tax and the respondent agrees with 
that calculation. 

The respondent's managing director told me that the 
applicant's account of their relationship was accurate 
and explained how the respondent's business had failed 
and had been taken into receivership and that the 
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applicant had not been paid out by the receiver as he was 
identified in the respondent's accounts as a ' 'contractor'' 
or "subcontractor" and not an employee. 

From all of the material before me, I find that despite 
the "form" of the relationship between the applicant 
and the respondent, that relationship was in substance 
and in fact a relationship of employee and employer and 
accordingly I determine the application by a proposed 
Order that the respondent shall pay to the applicant the 
amount of $6 372 within 21 days of the issue of that 
Order. 

The minutes of the proposed Order now issue and may 
be spoken to by the parties, if they so wish, on a date to 
be mutually arranged with me. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 128 of 1987. 

Between James Caulfield Matan, Applicant and Vilroy 
Holdings Pty Ltd trading as "John Mantle Marine 
Charter Company", Respondent. 

Order. 
HAVING heard the applicant on his own behalf and Mr 
D.F. Grundy on behalf of the respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby order: 

That the respondent shall pay to James Caulfield 
Matan of 6 Wesley Street, Fremantle the amount of 
$6 372 within 21 days of the date hereof. 

Dated at Perth this 16th day of March 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Application pursuant to Section 29. 

Barry Alexander McLeod 
and 

Parry's Department Stores (WA) Pty Ltd. 
No. 236 of 1987. 

NO AWARD. 

Salesperson Retail 

COMMISSIONER O.K. SALMON. 
Perth 4th day of May 1987 

Unfair dismissal — claim for compensation — matter 
dismissed. 

Reasons for Decision. 
THE COMMISSIONER: The applicant claims that he 
was unfairly dismissed from his position as a salesman 
and he seeks an order for compensation against the 
respondent. 

The respondent's grounds for terminating the appli- 
cant's employment are that the applicant failed to meet 
sales targets. Furthermore, that the applicant was 
advised of the problems with his sales performance but 
showed no improvement. 

The applicant says that he was not so advised at any 
period during his employment and that the unfavourable 
sales service was in many respects due to bad manage- 
ment policies on the respondent's part. 

Documentary evidence was tendered on behalf of the 
respondent and this evidence was confirmed by the 
testimony of the respondent's witness. The evidence 
shows that the applicant's performance was considerably 
below the performance of other employees during the 

period in question. The witness also said that he had 
warned the applicant about his performance and that no 
improvement was forthcoming. Neither the 
documentary evidence or the oral testimony of the 
witness were seriously challenged by the applicant. 

I accept the respondent's evidence as the best 
explanation of the events leading to the applicant's 
dismissal and I find that there was no unfairness 
involved. 

An order dismissing the application will be made. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 236 of 1986. 

Between Barry Alexander McLeod, Applicant and 
Parry's Department Stores (WA) Pty Ltd, 
Respondent. 

Order. 
HAVING heard Mr B. A. McLeod on his own behalf and 
Mr J. Uphill on behalf of the Respondent, I, the 
undersigned member of the Western Australian 
Industrial Relations Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, do hereby order — 

That the application be dismissed. 

Dated at Perth this 4th day of May 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 821 of 1986. 

Between Margaret McNeill, Applicant and Union 
Rubber and Engineering Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act, 1979; and whereas an 
agreement has been reached between the parties in full 
and final settlement of this matter; now therefore I, the 
undersigned, before whom the conference was held do 
hereby order — 

That the Application be withdrawn by leave. 

Dated at Perth this 6th day of May 1987. 

S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) Unfair Dismissal. 

David Miller 
and 

International Newspapers of Australia Pty Ltd. 
No. 121 of 1987. 

(NO AWARD) 

Assistant Circulation Printing Industry 
Manager 

COMMISSIONER G.L. FIELDING 
Perth 10th day of April 1987 

Termination of employment — unfair dismissal — 
breach of agreement — no breach found — 
redundancy standard satisfied — application 
dismissed. 
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(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 

THE COMMISSIONER: This is a claim brought by the 
Applicant, who at all material times was employed by the 
Respondent as its Assistant Circulation Manager, 
claiming what might be said to be unpaid contractual 
benefits and alleging, I think in the alternative, unfair 
dismissal. The facts in the matter are really not in 
dispute. It is common ground that the Applicant 
commenced his employment with the Respondent, which 
was the publisher of "The Voice" newspaper on 10 
November 1986. His employment ended on 6 January 
1987, when he was handed a letter which stated as 
follows: 

The Voice Newspapers will not be printing further 
issues, so we are compelled to inform you that as 
from today your services are no longer required. 

The company thanks you for your efforts. We 
will remunerate your salary to date plus two weeks' 
termination pay. 

Indeed, the Applicant was paid two weeks' termina- 
tion pay together with pro rata holiday pay and loading. 
A sum slightly in excess of $2 000. He says, however, that 
when he was employed by the Respondent he was given a 
guarantee of four years' employment, and though he 
does not seek payment of the full four years period he 
does seek wages and payment of a motor vehicle 
allowance for the period of one year on that basis. 

The circumstances which led to his employment can be 
shortly stated as follows. They are not controversial as 
the events have turned out. He says he was approached 
by one Butler, who was to be the circulation manager of 
"The Voice", on or about 25 October 1986 and offered 
the position of assistant circulation manager. At that 
time the Applicant was working (or "The Western Mail'' 
as a circulation representative. The parties, it seems, 
discussed the future of the newspaper. The Applicant 
says he was told by Mr Butler that the company had the 
financial backing to sustain a running loss of four years 
or thereabouts, and that initially, the newspaper was 
looking for a circulation in the order of 30 000 copies. 
The Applicant refused the offer of employment put to 
him because the salary offered was not high enough. 
Subsequently he made a counter offer which was rejected 
but the Respondent then altered its offer by increasing 
the salary slightly. Eventually, it seems, the Applicant 
accepted that. The remuneration package he accepted 
was that he would receive a salary of $24 000 a year, 
together with a motor vehicle allowance of $5 200 a year 
and the rental for his telephone. The Applicant having 
accepted that offer of employment subsequently 
commenced employment on 10 November 1986. 

The evidence is that the paper achieved a circulation of 
only 5 000 or thereabouts, it being published twice a 
week. The evidence also is that the circulation remained 
static. It seems that towards the end of the year the 
Respondent was anxious to acquire "The Daily News". 
When that was not successful the Applicant along with 
others was dismissed because it was decided by the 
Respondent to close down the newspaper. 

The Respondent for its part, through Mr Butler, says it 
did not guarantee the Applicant a job for four years. 
Rather he said that the Respondent believed it would 
take some four years for the firm to become viable and it 
had budgeted accordingly. No promise was made to the 
Applicant of any finite period of employment. 

I am prepared to accept as being truthful the Appli- 
cant's evidence. Indeed he impressed me as being a 
truthful witness and as I have said there is really no 
material conflict in the evidence of him and Mr Butler. I 
am prepared to accept the facts as they have been 
outlined by the Applicant, but I am not satisfied by any 

measure that he was guaranteed a term of employment 
for four years as he claims. Indeed, he acknowledges that 
there was no express agreement to that effect; rather he 
seems to have inferred from Mr Butler's reference that 
financial provision had been made by the company for a 
period of four years, notwithstanding that it was making 
a loss, as an undertaking that he would be employed for 
four years. But that is simply inferring too much from 
what was said. To say that the company has the funds to 
keep going for four years, as was effectively said, is not 
by any measure to guarantee employment for that period 
anymore than what I take to be a notorious fact, that 
because Broken Hill Proprietary Ltd has the funds to 
continue at least for the next five to 10 years guarantees 
current employees employment for that period. So it is 
that the Applicant's claim for contractual benefits must 
fail. 

The Applicant suggested, although not forcefully, that 
his dismissal was itself unfair. He does not, I might say, 
in his application seek compensation for that but I am 
prepared to treat the claim as being a claim on that basis. 
Again in my view that claim should also fail. The reason 
given for the Applicant's dismissal was that the 
Respondent no longer intended to publish the 
newspaper. It seems to have been accepted that the news- 
paper was not in fact published after the Applicant's 
dismissal. The Applicant was an assistant circulation 
manager, there being no circulation it is not difficult to 
concede there was no longer any need for his services. 
Indeed, the circulation manager, Mr Butler, seems to 
have been dismissed some two months later after he had 
carried out the necessary tidying up operations. One is 
not surprised at that either. 

It is not for the Commission to make commercial 
decisions for employers, rather that is a matter of 
managerial prerogative to be left to managers. However I 
cannot let the occasion go by without noting that the 
uncontradicted evidence is that the planned circulation 
was initially 30 000 but a circulation of only 5 000 was 
achieved and it was static rather than on the increase. It is 
perhaps not surprising the decision was made to close 
down the newspaper. The fact is that the Applicant was 
dismissed because the newspaper was closed down. One 
cannot say that it is not a fair reason for disposing of 
one's services. The books are full of cases indicating that 
dismissals for that reason are fair and reasonable, 
although the consequences for particular individuals 
might be unfortunate. 

I have considered the question of whether what was 
paid to the Applicant was sufficient in the circumstances. 
On the face of the evidence he would not seem to be 
entitled to more than two weeks' notice and that he was 
paid. The redundancy standard established by the 
Commonwealth Termination Change and Redundancy 
Case would not give the Applicant any more than he has 
already received. 

I cannot say that I am convinced in all the circum- 
stances that the dismissal was unfair. Although the con- 
sequences for the Applicant as a result of his dismissal 
might be somewhat unfortunate, that is not the test. The 
test is whether, looked at objectively and in all the 
circumstances, the right of dismissal was abused. Given 
the factor that led to his dismissal, namely that the news- 
paper was not to be published any longer and it was not 
achieving the circulation initially hoped for, I do not 
think that right was abused. So it is that the claim will be 
dismissed. 

Mr D. Miller appeared in person. 

Mr J.P. Rogers (of Counsel) appeared for the 
Respondent. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 121 of 1987. 

Between David Miller, Applicant and International 
Newspapers of Australia Pty Ltd, Respondent. 

Order. 
HAVING heard Mr D.K. Miller in person and Mr J.P. 
Rogers on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the application be dismissed. 

Dated at Perth this 10th day of April 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 467 of 1986. 

Between Ian Roderick Minchin, Applicant and Chese- 
brough-Ponds International Limited, Respondent. 

Before Commissioner S.A. Kennedy. 
The 1st day of December 1986. 

Mr J.R. Brooksby (of Counsel) appeared for the 
Applicant. 

Mr P.J. Cooke appeared for the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is an application brought 
pursuant to section 29 (b) (ii) of the Industrial Relations 
Act 1979. The applicant, Mr Ian Minchin, claims that the 
respondent, Chesebrough-Ponds International Limited, 
has not allowed him a sum of money being a due entitle- 
ment under his contract of employment. The respondent 
denies the claim. 

The applicant's claim is that he has not been paid a 
commission due in relation to his performance in 1985 
under his contract of employment with the respondent. 
That contract was ended on 9 December 1985 when the 
applicant was dismissed from his position as West 
Australian Sales Manager for Chesebrough-Ponds Inter- 
national Limited in Western Australia. 

That dismissal was the subject of another application, 
matter number 1092 of 1985, brought by Mr Minchin 
against Chesebrough-Ponds International Limited 
pursuant to section 29 (b) (i) of the Act and heard and 
determined by the Commission differently constituted. 
The applicant relies on material before the Commission 
in that matter to advance his claim in this instance. 

The applicant's claim as filed is for the sum of $500. 
This amount was amended by leave during the proceed- 
ings to $2 826.92. 

The background to the applicant's claim can be briefly 
stated. The respondent offered its employees an 
incentive scheme termed "The State of the Year 
Award". Its basic conditions were that a bonus was to be 
paid to each member of that state-based sales team which 
was the most successful in terms of securing orders in 
1985 for the respondent's products. It was an express 
term of the competition that there be only one winner. 
The winner was announced at a national conference 
convened by the respondent in March 1986. The NSW 
sales team won the competition. The margin between it 
and the sales team from Western Australia, which came 
second, was approximately .04 of one per cent. Members 
of the NSW sales team received due payments for 
winning as per the terms set down in the respondent's 
prior memorandum to the staff on the 1985 State of the 
Year Award. These amounted to $2 000 to each sales 
representative in the team and $3 000 to the NSW state 
sales manager. 

At the same conference it was announced that the then 
members of the WA sales team would be awarded bonus 
payments and the respondent paid the sum of $2 (XX) to 
each of the three sales representatives in the team and a 
sum of approximately $179 was paid to the WA state 
sales manager, Mr Andrew Berry. Mr Berry had taken up 
that post on 16 December 1985 following the dismissal of 
Mr Minchin approximately one week earlier. 

In essence, Mr Minchin claims that these bonus 
payments effectively resulted from the performance of 
the WA sales team throughout 1985 and, as the state sales 
manager for approximately 49 out of the 52 weeks of that 
year, he was entitled to the bonus of $3 000 on a pro rata 
basis. 

Mr Brooksby for the applicant submitted that to all 
intents and purposes the amounts paid to the members of 
the WA sales team paralleled those paid to the members 
of the winning NSW sales team with Mr Berry receiving a 
pro rata payment in accord with the short period he was 
employed in 1985. This was not conceded by the 
respondent. In my opinion, notwithstanding the fact that 
a pro rata payment on the basis of Mr Berry's two weeks 
of service in 1985 would have resulted in a payment to 
him of $115.38 and not $179, it is probable that the 
amounts of the payments made to the members of the 
winning NSW team were the basis for the determination 
by the respondent of the amounts of the bonus payments 
to the members of the WA sales team. But, in my view, 
that of itself does not significantly advance the 
applicant's claim. 

The applicant's case in this matter principally relies on 
a number of statements by the respondent. Reference 
was made to the respondent's duly filed answers in this 
matter and, in particular, to the supplementary term (f) 
of the contract of employment between Mr Minchin and 
the respondent. It states: 

Where the employee works under a bonus 
scheme, it is to be understood that the employee 
must be employed by the Company when the bonus 
/commission/prize is actually paid. Employees who 
resign or are terminated {sic) have no entitlement to 
any payment whatsoever which may be owing from 
a previous month, quarter or year. 

The evidence is that there were two incentive schemes 
offered by the respondent to employees, including Mr 
Minchin, in 1985. One was the Sales Incentive Plan for 
1985. The other was the State of the Year 1985 Award. 
Notwithstanding the supplementary term (f), Mr 
Minchin did in fact receive a sales incentive payment for 
the December 1985 quarter after his contract of employ- 
ment with the respondent had ended. It was paid to him 
in February 1986. According to the respondent that 
payment was made in accordance with a decision taken 
about the time Mr Minchin's services were terminated 
and conveyed to him at the time of that termination by 
Mr John Sykes, the national sales director for the 
respondent. This position was set down in a sworn 
statement by Mr Sykes before the Commission in matter 
number 1092 of 1985. Mr Brooksby drew the attention of 
the Commission to a part of that statement. It referred to 
the supplementary term (f) of the contract of employ- 
ment between the parties and stated that notwithstanding 
this term, to which Mr Minchin had agreed on 3 February 
1984: 

. . . the Company would in fact pay him any 
incentives due. 

The respondent agrees that the payment made to Mr 
Minchin in February 1986 was done so in conformity 
with this and that this was an effective waiver of the 
supplementary term (f) of the contract in that instance. 

Mr Brooksby argues that this waiver should extend to 
the situation whereby the WA sales team received 
payments following the announcement of the State of the 
year Award winner on the grounds that they resulted 
from sales efforts throughout 1985 and as such Mr 
Minchin was simUarly and duly entitled, on a pro rata 
basis, to the benefit paid to other members of the 1985 
sales team. 
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In my opinion the crux of this matter is whether the 
payments made to members of the WA sales team at the 
national conference were due benefits under their 
contract of service as applying in 1985. If so, then in my 
view the waiver of supplementary term (f) by Mr Sykes 
referred to in the foregoing would have the effect of 
conferring an entitlement to such a payment on Mr 
Minchin. If, however, such payments were made at the 
discretion of the employer, there is no due entitlement to 
the applicant within the meaning of section 29 (b) (ii) of 
the Act. If that is found to be the case the reasons why 
such payments were made or the merits of such reasons 
are not matters for consideration in this instance. 

Having regard for all before the Commission and, in 
particular the terms of the State of the Year Award, I 
have concluded that the payments which were made to 
the then members of the WA sales team were at the 
discretion of the respondent. It follows that the applicant 
has not established that he has been denied a benefit due 
him under his contract of employment with the 
respondent. 

An order to that effect will now issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 467 of 1986. 

Between lan Roderick Minchin, Applicant and Chese- 
brough-Ponds International Limited, Respondent. 

Order. 

HAVING heard Mr J.R. Brooksby (of Counsel) on 
behalf of the applicant and Mr P.J. Cooke on behalf of 
the respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

Dated at Perth this 1st day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 274 of 1987. 

Between Edward John Murphy, Applicant and Pine 
Warehouse, Respondent. 

Order. 
WHEREAS the Applicant today sought and was granted 
leave by the Commission to withdraw the Application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders — 

That the Application be withdrawn by leave. 

Dated at Perth this 7th day of May 1987. 

J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Pursuant Section 29 (b) (i) and (ii). 

Harold Norman 
and 

Stanlee WA Trade Asia Services Pty Ltd. 
No. 168 of 1987. 

NO AWARD. 

Sales Representative Liquor and 
Accommodation Industry 

COMMISSIONER O.K. SALMON. 
Perth 9th day of April 1987 

Unfair dismissal — compensation claim — commission 
claim — termination justified — compensation 
granted. 

THE COMMISSIONER: This is an unfair dismissal case 
brought pursuant to section 29 (b) (i) and (ii) of the 
Industrial Relations Act 1979. The Applicant is Mr 
Harold Norman and the Respondent Company is Stanlee 
WA Trade Asia Services Pty Limited. 

The Applicant claims that he has been unfairly dis- 
missed from his employment as a sales representative and 
he seeks an order for payment of compensation. In 
addition, he claims payment of $200 as sales commission 
for January 1987. All of the issues in the claim are 
opposed by the Respondent. 

I was informed on the Applicant's behalf that on 
Friday 6 February 1987 he advised the Respondent's 
General Manager that he was unable to attend for work 
through illness. On Sunday 8 February, he sustained an 
injury at sport and he communicated this fact to the 
General Manager at 8.30 a.m. on Monday 9 February. 
Later in the day he rang the General Manager to inform 
him of the Doctor's report. A discussion ensued during 
which it was agreed that some business could be 
conducted over the phone. Approximately 30 minutes 
later, the Respondent's Managing Director phoned to 
tell the Applicant that he had been made redundant and 
that he would receive on that same day a cheque for 
$682.62, being the equivalent of two weeks wages in lieu 
of notice, plus accrued holiday pay. The Applicant was 
given no indication at all in the previous weeks that his 
employment was to be terminated. 

The basis of the alleged unfairness towards the 
Applicant appears to be that he was dismissed during a 
period when he was unfit for duty for valid reasons and 
that he was not warned that his services had been unsatis- 
factory in any substantial respect. The essence of the 
Respondent's case is contained in a Schedule of Answers 
20 February 1987:— 

1. Dismissal — At a management meeting held on 
Thursday afternoon 5 February 1987 a decision was 
made to terminate the employment of Mr H. 
Norman, effected from Friday 6 February 1987 on 
cessation of work that day. The reasons for his 
termination were as follows: 

(a) poor sales performance for December 
1986 and January 1987; 

(b) excessive consumption of alcohol whilst 
on duty, a previous warning had been 
given; 

(c) common knowledge that he had been 
seeking new employment over the past 
three months. 

In view of the above I feel that this termination of 
employment was justified. 

2. Commission — As Mr Norman took over 
industrial sales he was required to improve this area. 
This was taken into consideration when budgets 
were applied for Commission purposes. It was 
agreed that he would be paid a standard commission 
of $200 per month whilst performing in the 
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industrial sales area up to 31 January 1987. The 
operative statement is "performing in this area". 
He proceeded on holidays from 2 January to 27 
January 1987 thereby actually performing in 
industrial sales for three days in January 1987. It 
was considered justified in non-payment of 
commission for this month. 

3. Conclusion — The statement by Mr Norman 
that he was not covered by an industrial award is 
untrue. He was employed under the Commercial 
Travellers and Sales Representatives Award 1978. 
At no time was it stated by me that "he does not fit 
in with the Company". He was told that due to his 
poor sales performance, the Company could no 
longer employ him in this very important area of 
industrial sales and as no other area was available his 
position was surplus to requirements. His termina- 
tion was not connected in any way with his reporting 
in with sickness. As stated above the decision to 
terminate his employment was made on Thursday 5 
February 1987. As he did not report for duty on 
Friday 6 February 1987 his cheque was held over to 
hand to him on Monday 9 February 1987. As he did 
not report for duty on this day, I was left with no 
alternative other than to officially notify him of his 
termination by telephone. 

This statement was signed by the Respondent's 
Managing Director. 

Oral testimony in this case was given by the Applicant 
and the Respondent's Managing Director. If I had to rely 
entirely on the testimony of these two witnesses, I would 
have to say that it does not establish a balance of 
probability either way and, therefore, it is inconclusive. 
Accordingly, the Applicant would lose because he carries 
the burden of proof. However, documentary evidence 
has also been tendered and this evidence goes directly to 
the question of the witnesses credibility. Part of this 
evidence is in the form of a testimonial signed by the 
Managing Director and delivered to the Applicant on the 
day his services were terminated. In this document the 
Applicant is described as "a dedicated and experienced 
salesman capable of working with minimum 
supervision" and "an excellent team man positive and 
optimistic in outlook, helpful and supportive to both 
staff and management". Needless to say, such a glowing 
testimonial is entirely at odds with the reasons given for 
ending the Applicant's employment and it was not 
surprising that the advocate for the Applicant should 
direct questions to the Managing Director about the 
inconsistencies. But it seems to me that if I accept that the 
testimonial is provided out of consideration for the 
plight of the Applicant, notwithstanding the stated 
reasons for terminating his employment, I must also say 
that it is an untrue statement intended for persons 
unknown who are prospective employers of the 
Applicant. Moreover, it means that if a prospective 
employer should make inquiries about the Applicant 
directly to the Respondent, further untruths must be 
stated in order to preserve the purpose of the testimonial. 

In these circumstances the credibility of the Managing 
Director is in question. I would have to find the Appli- 
cant to be the most credible witness and, therefore, I 
would accept his testimony as a true account of the 
circumstances. On the other hand, if the testimonial is a 
true description of the Applicant's characteristics, the 
reasons given by the respondent for his dismissal cannot 
be sustained and I would find the Applicant's dismissal 
unfair because it is without warning or explanation. 
Either way I must find for the Applicant. 

In deciding an amount of compensation to be paid to 
the Applicant, I have taken into consideration his length 
of service with the Respondent and his claim for commis- 
sion of $200. In the circumstances, I think that $1 000 in 
addition to money already received would be an 
appropriate amount and an order will issue requiring the 
Respondent to pay this amount to the Applicant. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 168 of 1987. 

Between Harold Norman, Applicant and Stanlee WA 
Trade Asia Services Pty Ltd, Respondent. 

Order. 
HAVING heard Mrs P. Norman on behalf of the 
Applicant and Mr R.C.K. DaSilva on behalf of Stanlee 
WA Trade Asia Services Pty Ltd, I the undersigned 
member of the Western Australian Industrial Relations 
Commission, pursuant to the powers conferred on me by 
the Industrial Relations Act 1979 do hereby order — 

That Stanlee WA Trade Asia Services Pty Ltd pay 
Harold Norman the sum of $1 000. 

Dated at Perth this 9th day of April 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 33 of 1987. 

Between Christine Dorothy Olsen trading as Wainui 
Working, Applicant and Vilroy Holdings Pty Ltd 
trustees for John Mantle Marine Charter Company 
Unit Trust, Respondent. 

Before Mr Commissioner J.A. Negus. 
The 11th day of March 1987. 

Reasons for Decision. 
THE COMMISSIONER: By this application, lodged 
pursuant to section 29 (b) (ii) of the Industrial Relations 
Act 1979, the applicant seeks an order from the 
Commission that the respondent company should pay 
her an amount of $27 779.26 that being the moneys 
owing to her in accordance with her contract of service. 

The respondent company does not dispute the amount 
owing to the applicant but questions the jurisdiction of 
this Commission in the matter because in the 
respondent's view the applicant had the status of an 
independent contractor and if that be the case it is not 
competent for this Commission to issue the order which 
is sought. 

The applicant Christine Olsen, gave evidence 
regarding the work she had performed for the 
respondent company during the period of their associa- 
tion and Mr David Grundy, who represented the 
company, did not challenge the accuracy or veracity of 
her story. The dispute between the parties lies in the 
interpretation they would urge the Commission to place 
on those facts. 

It seems that Ms Olsen, who is an industrial engineer, 
has set up in business as a management consultant. In 
that capacity, she was involved in advising Mr Grundy 
and his fellow directors on various matters connected 
with the establishment of a charter boat operation which 
was aimed at servicing the tourist market associated with 
the America's Cup yacht races. 

From early February until late May of 1985 a number 
of tasks were performed by Ms Olsen for an agreed 
payment of $25.00 per hour. The money was not paid 
because there was a cash flow problem. 

From 10 June 1985, it was agreed that Ms Olsen would 
work solely for the respondent company at the reduced 
rate of $18.00 per hour. A careful record was kept of the 
hours worked and she was paid $230 each week. The 
balance above that amount was written into the books as 
a loan to the company. From 18 October 1985 the weekly 
payment was increased to $300. On 1 July 1986 the 
hourly rate was increased to $20.00 and following an 
enquiry by the Taxation Department the company began 
to make PAYE tax deductions from the weekly 
payments. 
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Ms Olsen says that despite her view at the time that she 
was an independent contractor, on reflection she believes 
she was in fact an employee. She was given the title of 
Operations Manager. She worked solely for the company 
and at all times under Mr Grundy's direction or control. 
The regular hours of work were 8.30 a.m. to 5.00 p.m. 
but she often worked evenings and was rostered for 
weekend duties. Lunch breaks were often not taken. She 
initiated correspondence on behalf of the company, but 
all letters were signed by Mr Grundy. The company 
provided the workplace and all stationery items or other 
tools of trade. She helped Mr Grundy to appoint other 
employees but she had no power to dismiss them. She 
was covered by the company's Workers' Compensation 
insurance policy and taxation was withheld from her 
weekly payments by instruction of the Taxation 
Department. 

Mr Grundy relied on letters written to the company by 
Ms Olsen to support his assertion that she was not an 
employee. He referred to letters of 6 February 1985 and 
15 May 1985 (Part of Exhibit 1). The second of those 
letters reads in part:— 

. . . The current rate is $25.00 per hour which was 
negotiated on the understanding that the money 
would be paid when funds became available. By the 
end of the week (17.5) approximately 40 hours will 
have accrued. I am still prepared to wait for that 
money until funds become available. 

However, in order to advance the project at the 
necessary pace I will, with your approval, work 
from Monday onwards exclusively on your project 
for a minimum of 12 hours per week at the new rate 
of $18.00 per hour. 

I also agree to work whatever further hours are 
required at this rate but will defer acceptance of 
payment until funds become available. 

Eventually I propose that I work for you for a 
minimum of 12 hours per week and a maximum you 
shall set or 40 hours whever (sic) is the shorter. 

in this way I will be on contract to you at an 
hourly rate and you will not be responsible for the 
payment of; sick leave, annual leave — with its 
loadings, workers compensation (sic), or the 
deduction of income tax as I will remain self 
employed . . . 

Mr Grundy did not agree with Ms Olsen's view of the 
degree of control exercised by him over her activities. He 
suggested also that the workers' compensation coverage 
was arranged without his knowledge or approval. The 
impression I gained during the hearing was that Ms 
Olsen's recollection of events and details was likely to be 
more precise and accurate than Mr Grundy's. Little of 
any moment turns on that impression because the parties 
were generally in agreement as to the salient facts of the 
matter. 

In considering the status of the relationship between 
Ms Olsen and the respondent company one can be guided 
by the remarks of Bray C. J. in R. Allen ex parte AMP 
Society (1977) (16 SASR 237). 

It seems to me then, that at the present time there 
is no magic touchstone. The Court has to look at a 
number of indicia and then makes up its mind into 
which category the instant case should be put. It is a 
question of balancing the indicia pro rata and 
con . . . But the power of control over the manner 
of doing the work is very important, perhaps the 
most important of such indicia (p. 248). 

The letter from Ms Olsen to the company and Mr 
Grundy's understanding of the situation are not matters 
for serious consideration. The Commission is required to 
take into account all of the factors identified and to 
assess the true nature of the relationship. No single factor 
will decide the issue but it is well established that a 
declaration by the parties or their expressed attitude is of 
little import. 

67 W.A.I.G. 

In Ferguson v. John Dawson and Partners 
(Contractor) L & B (1976) 1 WLR 1213, Megaw L.J. in 
the judgment for the majority of the Court of Appeal 
stated:— 

My own view would have been that a declaration 
by the parties, even if it were incorporated in the 
contract, that the workman was to be, or was to be 
deemed to be, self employed, an independent 
contractor, ought to be wholly disregarded — not 
merely treated as being conclusive — if the 
remainder of the contractual terms, governing the 
realities of the relationship, showed the relationship 
of employer and employee ... I find difficulty in 
accepting that the parties, by a mere expression of 
intention as to what the legal relationship should be, 
can in any way influence the conclusion of law as to 
what the relationship is (p. 1222). 

On the material placed before me in this application, I 
find that Ms Olsen was indeed an employee of the 
respondent company from 10 June 1985 until the 
relationship was ended by mutual consent. That part of 
the claim which relates to moneys owing for services 
performed prior to 10 June 1985 will be dismissed. The 
application will be determined by an order for payment 
to the applicant of an amount of $24 641.50. I have 
arrived at that figure by subtracting from the agreed 
amount a sum of $3 137.75 which the applicant 
identified as relating to the earlier services. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 33 of 1987. 

Between Christine Dorothy Olsen trading as Wainui 
Working, Applicant and Vilroy Holdings Pty Ltd 
trustees for the John Mantle Marine Charter 
Company Unit Trust trading as John Mantle Marine 
Charter Company, Respondent. 

Order. 
HAVING heard Mr R.G. Newton on behalf of the 
Applicant and Mr D.F. Grundy on behalf of the 
Respondent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders:— 

That the Respondent is to pay to the Applicant 
the sum of $24 641.50 within 21 days of the date 
herein. 

Dated at Perth this 23rd day of March 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 69 of 1987. 

Between Joel David Palmer, Applicant and Marine and 
Leisure Ltd, Respondent. 

Order. 
HAVING heard Mr P.A. Cook (of Counsel) on behalf 
of the Applicant and Mr S.R. Boyle (of Counsel) on 
behalf of the Respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979, and by consent, hereby orders — 

That the Respondent pay to the Applicant the 
sum of $4 500.00 on or before the 31st day of May, 
1987. 

Dated at Perth this 22nd day of May 1987. 

G.L. FIELDING, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 70 of 1987. 

Between Linda Kathleen Palmer, Applicant and Marine 
and Leisure Ltd, Respondent. 

Order. 
HAVING heard Mr P.A. Cook (of Counsel) on behalf 
of the Applicant and Mr S.R. Boyle (of Counsel) on 
behalf of the Respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979, and by consent, hereby orders — 

That the Respondent pay to the Applicant the 
sum of $4 500.00 on or before the 31st day of May, 
1987. 

Dated at Perth this 22nd day of May 1987. 

G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1257 of 1986. 

Between Wayne Pascoe, Applicant and Snappy Cleaning 
Service, Respondent. 

Order. 
THERE being no appearance by or on behalf of the 
Applicant and having heard Mr W. Saunders on behalf 
of the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, and by consent, hereby orders — 

That the Application be dismissed for want of 
presecution. 

Dated at Perth this 29th day of April 1987. 

S.A. KENNEDY, 
[L .S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) Unfair Dismissal. 

Mario Pecek 
and 

Turabaka Nominees Pty Ltd. 
(No. 564 of 1986.) 

NO AWARD. 

Supervisor Building and 
Construction Industry 

COMMISSIONER G.L. FIELDING. 
Perth 16th day of April 1987 

Wages and Annual Leave — oustanding — employee/ 
employer relationship not proven — Commission 
had no jurisdiction — application dismissed. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: This is an application brought 
by the Applicant to recover from the Respondent, 
pursuant to the provisions of section 29 (b) (ii) of the 
Industrial Relations Act, the sum of $57 615.21 

consisting of outstanding wages, his fees for hiring 
equipment and a motor vehicle to the Respondent and 
other incidental expenses incurred by the Applicant in 
the course of construcing road bridges in the north west. 

The background to the matter can be shortly stated in 
the following way. Early in 1985 the Respondent 
company successfully tendered for bridge construction 
work on the road between Whim Creek and Roebourne. 
Shortly after being successful in that tender one of the 
Respondent's principals Mr Turibaka, contacted the 
Applicant who he knew to be experienced in concrete and 
steel form work, particularly in connection with the 
construction of bridges and the like. Indeed, it seems that 
Mr Turibaka and the Applicant are friends to the point 
where one was the other's best man. 

At all events the Applicant agreed to assist the 
Respondent in the performance of the work in question. 
The Applicant argues that he did so in the capacity of an 
employee supervisor on the basis that he would receive 50 
per cent of the profits at the end of the contract. In the 
interim he would receive a wage in the same way other 
personnel engaged on the job would. 

The Respondent for its part says that it entered into a 
contract of partnership with the Applicant on the basis 
that the profits were to be shared. The Applicant was to 
receive $50 000 and the Respondent $25 (XX). As I under- 
stand it they were to share the losses in the same 
proportion, that is to say, 75 per cent for the Applicant 
and 25 per cent for the Respondent. The Respondent 
says that the job finished in a loss and thus there is no 
money due to the Applicant. More than that, the 
Respondent questions the Commission's jurisdiction to 
entertain the application alleging that the Applicant was 
not at any material time an employee of the Respondent 
and thus has no standing to bring the proceedings before 
the Industrial Relations Commission. 

The Respondent's answer raises a threshold question, 
as I have said, going to the Commission's jurisdiction. 
That requires that the Commission ascertain as best it 
can the true nature of the contractual relationship 
between the parties. That requires it to determine as a 
matter of fact what was said and done in the lead-up to 
the establishment of the working arrangement between 
the two of them. Unfortunately there is a good deal of 
conflicting evidence before the Commission concerning 
this question. Indeed, there is very little that is agreed 
between the two. 

Three persons have given evidence in the proceedings: 
the Applicant, his wife and Mr Turibaka. Of all the 
witnesses the only witness who in any way impressed me 
as being credible was Mrs Pecek, the wife of the 
Applicant, but what she had to say had little or no 
relevance to the proceedings. Neither of the principal 
participants in this matter impressed me as being 
witnesses on whose testimony much reliance could be 
placed. Neither was capable of giving a direct answer to a 
simple question. Whilst it is clear that both suffer 
language problems and do not have a perfect command 
of the English language I am not convinced that their 
incapacity to give a direct answer to a simple question 
was because of their lack of command of the English 
language. Rather, I think each was reluctant to testify as 
to anything which might in some way be seen as 
incriminating of him. 

If I were driven to make a preference as to the value of 
their respective evidence my leaning is towards the 
Applicant's testimony but even so I have some reserva- 
tions about that for the reasons outlined. More 
specifically, he was, for example, quite evasive in 
answering what was a simple question as to whether or 
not there was a reference in a letter to him being a 
"partner". He simply refused to acknowledge what was 
an obvious fact. That is, that there was in fact a reference 
to that in the letter. Again, my impression was that he felt 
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by acknowledging the obvious he might incriminate 
himself, a course he was not prepared to take in 
preference to being outwardly honest. He was conflicting 
in what I believe to be a material matter, that is, as to 
whether there was a discussion at the outset of the 
negotiations between himself and Mr Turibaka over 
wages to be paid to him. Initially, he said, he and Mr 
Turibaka discussed only what the wages would be for the 
men they would employ. They agreed, it seems, on 
$14.00 or $15.00 an hour. He simply expected that the 
"normal wages" would also apply in his case. Later in 
his testimony he suggested there was discussion between 
himself and Mr Turibaka about his wages at that initial 
meeting. Finally he acknowledged that there was no 
discussion with reference to wages for him. My belief is, 
having had the benefit of hearing both of them, that 
there was in fact no discussion about wages for the 
Applicant; rather that he assumed he would be paid in 
the same way as the others. 

Likewise the Applicant said, when questioned why it 
was that he did not give details of the hours he worked 
each week so that his wages could be calculated by Mr 
Turibaka as was the case for the other employees, that 
everybody worked the same hours, or thereabouts, so 
that it was not necessary for him to do so. However, if 
one examines the documentary evidence tendered by the 
Applicant it is clear there was quite a variance in the 
hours worked by the individuals at the site. So it is that I 
am not satisfied that the Applicant's testimony is as 
reliable as it should be. 

Overall I am simply not satisfied by any measure, 
certainly not on the balance of probabilities, that the 
Applicant was, as he claims, an employee. Whether he 
was a partner or a subcontractor is not altogether clear 
on the evidence, although my inclination is that he was a 
partner. In any event I am not satisfied on the evidence 
that he was an employee. 

He acknowledges that when he and Mr Turibaka 
discussed the matter initially and agreement was reached 
they shook hands and Mr Turibaka immediately referred 
to him as "partner". Although the Applicant says that 
was a term of endearment rather than an indication of his 
status I am not sure that that was so, particularly in view 
of the fact that the Applicant acknowledges that the 
discussions between them, amongst other things, led to 
agreement that he was to receive a share of the profits. 
Furthermore, the Applicant acknowledges that when he 
was taken to the offices of the principal contractor, 
Costain-Pearson Bridge, he was introduced by Mr 
Turibaka as his partner. That is corroborated by a letter 
of 13 December 1985 from that contractor to the 
Respondent company referring to the Respondent and 
the Applicant as being in partnership. That, of course, 
does not mean that they were in partnership, but it is 
indicative of the fact that the Respondent did introduce 
the Applicant as his partner in the way in which he alleges 
was the case. 

As already indicated I have reservations about the 
Applicant's evidence that wages were ever discussed in 
respect of himself. I do not believe that they were. 
Rather, as I have said, I think he assumed that he would 
be treated in the same way as other individuals. I accept 
his evidence that he would not, in the normal course of 
events, go and work in the north west without some 
regular source of income but that, of course, does not 
necessarily make him an employee or, for that matter, 
not a partner. It could have been that he would receive 
regular instalments against his partnership entitlement to 
a share in the profits as, in fact, the Respondent alleges. 

The evidence is that he did receive, at irregular 
intervals, lump sum payments, all in rounded off figures. 
The Applicant says these sums included wages rounded 
off with payments for his expenses. On his own evidence 
he only occasionally indicated to Mr Turibaka the hours 

he worked. For the reasons already stated, I simply do 
not accept that the reason for this was that Mr Turibaka 
could infer from the hours worked by the others what the 
hours were that the Applicant worked. The fact that he 
did not put in a regular claim for wages, as he did for the 
others, leads me to believe that the arrangement might 
not have been what he now suggests it is. 

Furthermore, the instalments paid to him were not 
paid to him as an individual but rather to his firm 
Mario's Concrete. He has given evidence that, prior to 
taking on this work for the Respondent, he was carrying 
on business as a subcontractor in Kalgoorlie and that he 
is currently carrying on business as a subcontractor and 
that might suggest that he was always to carry on that 
business. 

The Applicant says too that it is strange that there is no 
written document to evidence a partnership. He says in 
this respect that he is a sensible businessman, experienced 
in these matters and that if he had wanted a partnership 
he would have had a document signed by himself and the 
Respondent. The Respondent answers that they were 
good and close friends and trusted each other. My 
suspicion is that that is what really happened. 

Further the Applicant on his own admission 
acknowledges that no tax was taken from the money he 
received. Rather, he completed a Prescribed Payments 
form under the Income Tax Act and that form, of 
course, is directed towards an independent contractual 
relationship rather than that of an employee. 

The evidence is also that no provision was made for 
workers' compensation or holidays. Those factors might 
suggest that he was not an employee. Finally, the 
evidence is that he was very much left to his own devices 
on the job. He was in the north west on his own. It 
appears that he alone had the expertise to carry out and 
supervise the work in question and that too might suggest 
that he was something other than an employee. 

That becomes even more the case when it is recognised 
that the Applicant is claiming reimbursement for the 
supply and use of his tools in the form of hire charges. 
That is not altogether consistent with an employee 
relationship but rather with the relationship of an 
independent contract. 

Overall, I am simply not satisfied on the balance of 
probabilities that the Applicant was an employee. He 
carries the onus to satisfy the Commission on balance 
that he was an employee and thus has standing to bring 
the claim he brings. For the reasons given, I am not satis- 
fied that he was an employee. I say, as an aside, even if he 
was an employee as he would claim, on his evidence the 
indications are that the basis of his remuneration was to 
be a share of the profits. Since the evidence is that there 
was no profit made as a result it might be that even if I 
were satisfied, which I am not, that the Applicant was an 
employee, his claim would fail on that ground also. 
However, I wish, before formally dismissing the applica- 
tion as I am bound to do, to indicate that I in no way 
make a judgment as to the liability or otherwise of the 
Respondent to remunerate the Applicant in respect of 
the venture which has given rise to this claim. It is simply 
that I am not satisfied that the Applicant was an 
employee and so able to bring the claim within the 
Commission's jurisdiction. If it be that the Applicant 
wishes to take his claim to another court which has 
jurisdiction, that is a matter for him, not for the 
Commission. 

For the reasons announced, in my view the claim 
should be dismissed and so it will be. 

Mr M. Pecek appeared in person. 
Mr T.O. Coyle appeared for the Respondent. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 564 of 1986. 

Between Mario Pecek, Applicant and Turabaka 
Nominees Pty Ltd, Respondent. 

Order. 
HAVING heard the Applicant Mr M. Pecek in person 
and Mr T.O. Coyle (of Counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
orders — 

That the application be and is hereby dismissed. 

Dated at Perth this 16th day of April 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 908 of 1986. 

Between Stuart Francis Perry, Applicant and Newbolt 
Holdings trading as Lindau Ford, Respondent. 

Before Commissioner S.A. Kennedy. 
The 19th day of February 1987. 

Mrs A.J. Perry appeared on behalf of the Applicant. 
Mr A. Chilvers (of Counsel) appeared on behalf of the 

Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This application is brought 
pursuant to section 29 (b) of the Industrial Relations Act 
1979. The applicant claims that he has been unfairly 
dismissed by the respondent and seeks an order for 
compensation. He also claims that he has not been 
allowed due benefits under his contract of service with 
the respondent. The respondent denies all claims. 

Mr Perry claims he is due entitlements totalling $2 358 
made up of three items. One is a claim for $148 being the 
total of deductions by the employer from his remunera- 
tion as a result of changes to federal taxation legislation 
which led to the imposition of a "fringe benefit tax". In 
brief the applicant submitted that it had been a condition 
of his employment that he be supplied with a motor 
vehicle and that it was the employer's responsibility to 
bear the cost of the subsequent imposition of a tax levied 
on such a benefit. The employer contended that in the 
circumstances it was unreasonable of Mr Perry to object 
to the deduction of the taxation from his weekly 
payments. 

Such taxation is levied on the employer. In this 
instance it came into effect after the contract of employ- 
ment between Mr Perry and the respondent commenced. 
It was an agreed term of that contract that the 
respondent supply the applicant with a car. There is no 
evidence of any agreed variation in that condition during 
the term of the contract of employment prior to such 
deductions being made. Indeed, it appears the method of 
dealing with the taxation was still in dispute at the time of 
Mr Perry's dismissal. In my view the facts are such to 
establish Mr Perry has not received all of a due 
entitlement. It follows that that part of his application 
succeeds. However it does not succeed to the extent he 
claims. 

Mr Perry's claim in this respect is for a total of $140. 
But a copy of the applicant's pay record which was 
submitted by him as an exhibit shows only five such 
deductions of $24.00. Of these only four relate to 
deductions from wages which Mr Perry, or a person 
authorised by him, have signed as receiving. There is 
nothing else before the Commission which substantiates 
a further claim in this regard. 

The applicant claims he has not received the sum of 
$210 , it being part of a housing subsidy due him. 

The evidence is that it was an agreed term of the 
contract at its outset that the respondent subsidise the 
applicant's accommodation costs to the extent of $60.00 
per week. The evidence is that some weeks after the 
applicant commenced working for the respondent the 
parties discussed increasing the subsidy by $15.00 per 
week. The applicant was then living in a hotel. The 
respondent claims that the question of an increase in the 
subsidy was in the context that the applicant had 
informed the employer that his family would be moving 
to Port Hedland. The increase in subsidy was to be 
allowed to the applicant after that had occurred. Mr 
Perry's claim relates to the period from the discussion 
about the increase to the point where he moved from the 
hotel and, with his family, into a house and the increase 
was in fact paid. 

In my view the applicant has not established the 
entitlement claimed is due. 

A general comment is added in this instance in regard 
to entitlements under any contract of employment. 
During the proceedings it came to the Commission's 
attention that a sum of money totalling $1 534.32 and 
apparently designated by the respondent as being for 
payment of wages in lieu of notice, "commissions for 
July" and termination pay, may have been withheld, on 
legal advice, from the applicant by the respondent 
pending the applicant giving a commitment in writing 
that he forego any further or other claims against the 
respondent and a principal of it, Mr Lindau. 

These items do not form part of the applicant's claim. 
Nor is there evidence before the Commission to establish 
that they involved due entitlements, whether under an 
award or under a contract of employment which is not 
the subject of an award or order and thereby open to a 
claim pursuant to section 29 (b) (ii) of the Act. Therefore 
there is no finding here and the matters are not the 
subject of the order emanating from these proceedings. 
But the Commission as a matter of course takes the view 
that any withholding of due entitlements from an 
employee in order to effectively deprive, or attempt to 
deprive, such employee of rights the legislature has seen 
fit to confer would be a very serious breach. 

As compensation for what he claims as unfair 
dismissal Mr Perry seeks an order from the Commission 
that the respondent pay him the sum of $12 000. 

The applicant claims that he was dismissed for 
notifying the respondent that he would not accept that 
any deduction, other than due taxation, could be made 
from his remuneration each week. The respondent 
claims he was dismissed for improperly withholding from 
the respondent a sum of money, it being payment by a 
Mrs Whyllie for a motor vehicle purchased by her 
through the agency of the applicant. 

Mr Perry was dismissed by Mr Lindau for the 
respondent on 7 August 1986. On that day the applicant 
claims he tendered a document to the respondent which 
stated he was not authorising any deductions, other than 
taxation, from his pay. The respondent admits receiving 
a document in those general terms from Mr Perry but 
does not acknowledge that it contained a proviso 
regarding taxation. 

The evidence is that on receipt of the document, Mr 
Lindau dismissed Mr Perry without notice. The 
document was, in Mr Lindau's words, "the last straw" 
but the respondent claims it was not the most important 
reason for the dismissal. The respondent submitted that 
the principal reason was the discovery that Mr Perry had 
not immediately put into the respondent's possession a 
sum of money paid directly to him in his capacity as 
salesman for the respondent. The applicant acknowleges 
that this occurred but denies there was anything 
improper in this action and claims that he was simply 
acting in accordance with the customer's wishes at the 
time. 
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I have no doubt that the respondent considered the 
applicant's action as a serious breach of his contract. The 
evidence is that it was immediately reported to the police. 
Further, I accept that it was only on the request of the 
police that the applicant was not dismissed forthwith by 
the respondent and continued in its employment pending 
the enquiries into the matter by the police. 

Having regard for all before the Commission in this 
matter, I have concluded that in taking the action he did 
with regard to the moneys received from Mrs Whyllie 
without, it appears, informing the respondent at any 
stage, Mr Perry was not carrying out his duties as an 
employee. Further, I have concluded that the respondent 
would have been justified in dismissing the applicant as a 
result. 

In all the circumstances I do not consider that the time 
between the discovery of this situation and the dismissal 
is of great significance. Nor do I consider the results of 
the police enquiries to be of significance. I am satisfied 
that by 7 August 1986 the respondent had sufficient 
grounds to terminate its contract of employment with the 
applicant and I am not convinced that the applicant's 
dismissal was such as to warrant a declaration that it was 
unfair. 

An order reflecting the foregoing will now issue 
subject to any speaking to the minutes. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 908 of 1986. 

Between Stuart Francis Perry, Applicant and Newbolt 
Holdings trading as Lindau Ford, Respondent. 

Order. 
HAVING heard Mrs A.J. Perry on behalf of the appli- 
cant and Mr A. Chilvers (of Counsel) on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

1. That the respondent pay to the applicant the 
sum of $96.00 within 14 days of the date of this 
order. 

2. That all other claims in the application be 
dismissed. 

Dated at Perth this 23rd day of February 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29. 

Noel George Phaure 
and 

Chamberlain John Deere Pty Ltd. 
(No. 130 of 1986.) 

METAL TRADES (GENERAL) AWARD 1966. 

Spraypainter Farming Machinery 

COMMISSIONER KENNEDY. 
Perth 30th day of April 1987 

Contract of employment — Breach of non-award term 
claimed in retrenchment — Implied term of 
economic efficacy — Due consideration of term not 
given by employer — Compensation ordered. 

Decision. 
THE COMMISSIONER: This application was brought 
pursuant to section 29 of the Industrial Relations Act 
1979. The Applicant claims his contract of employment 
was unfairly terminated by the Respondent. The 
Respondent denies the claim. 

67 W.A.I.G. 

Certain facts are agreed between the parties. The 
Applicant commenced employment with the Respondent 
on 29 May 1974. Initially he was employed as an 
assembler. Later he was employed as a spraypainter. In 
December 1980 Mr Phaure was injured in the course of 
his employment and subsequently claimed 
compensation. 

This claim was settled between the parties on 27 May 
1983. The terms of settlement included a lump sum 
payment of $10 000 by the Respondent to the Applicant 
plus payments by the Respondent of certain of the 
Applicant's costs in the matter and a letter from the 
Respondent to the Applicant setting out certain under- 
takings. A copy of that letter was before the Commission 
(Exhibit 2). Dated 23 May 1983, it is addressed to the 
solicitors acting for the Applicant and is from the 
solicitors representing the Respondent. That part which 
is relevant to these proceedings is as follows: 

. . . We also confirm that as far as your client's 
future employment with our client is concerned he 
will be treated in the same way as other employees. 

An initialled addendum to this sentence states: 
This of course means that any disability he has 

will be favourably considered. 
The evidence is that the addendum was added because 

of a reluctance by the Applicant to accept settlement on 
the basis of the previous sentence without further 
substantiation. 

The Applicant resumed work for the Respondent after 
these terms of settlement were reached. He was employed 
in the tractor assembly section with the same classifica- 
tion as had applied before he was injured and iwth a rate 
of payment appropriate to that classification. On 20 
December 1986 the Applicant along with a number of 
other employees, was retrenched. 

The Applicant claims that the termination of his 
contract of employment was unfair on two main 
grounds. One is that the Respondent did not adopt the 
principle of "last on, first off" in this instance whereas it 
had on previous occasions. The other is that in termina- 
ting the Applicant's contract of employment in the 
manner that it did, the Respondent breached its under- 
taking as recorded in Exhibit 2. 

The Respondent claims that in terminating Mr 
Phaure's contract of employment at the time it did, it 
was simply exercising its managerial prerogative and that 
in this exercise the Applicant was treated fairly. Mr 
Cooke for the Respondent acknowledged that the 
principle of "last on, first off" was broadly followed by 
the Respondent in 1982 and 1983 when it began a major 
restructuring of its operations but, he submitted, from 
1983 on the company policy became the retention of only 
those workers whose range of skills could be fully utilised 
and the Applicant did not fit into this category: 

Whilst Mr Phaure (had) been fortunate in being 
able to remain employed with the company for some 
2 '/z years when he was unable to carry out the full 
range of duties ... it does not detract or take away 
from the employer's right in a redundancy situation 
to make redundant workers who cannot perform the 
full range of duties within their classification. 

There is no question that the Respondent had the right 
at any stage to terminate its contract of employment with 
the Applicant. But the fundamental questions to be 
answered in this instance was whether or not the 
Respondent had due regard for the terms of its contract 
with the Applicant in effecting that dismissal and 
whether such resulting termination was fair in all the 
circumstances. 

It is clear from the evidence that the Applicant's 
employment was covered by the Metal Trades (General) 
Award 1966. It is equally clear that the terms and 
conditions of employment established between the 
parties at the time of the settlement of the Applicant's 
workers' compensation claim in 1983 also applied. 

The evidence is that the Applicant's dismissal was in 
conformity with the provisions in the relevant award and 
that his retrenchment "package" was decided and paid 
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out on the same basis as applied to all other employees 
retrenched at the same time. It may be noted that the 
Applicant does not question the result of the decision of 
the Respondent in this respect but Mr Sutherland's 
argument is that the Respondent breached the terms as 
set down in the 1983 agreement in making that detision. 
The Respondent's view as put by Mr Cooke in submis- 
sions and in evidence was that these terms were not 
breached in that to treat Mr Phaure other than as it did 
with regard to his retrenchment would have been to have 
given him preferential treatment in relation to other 
employees. 

In essence, the difference between the parties in this 
matter is one of interpretation of the addendum to that 
agreement. 

According to the Applicant, the plain and ordinary 
meaning should apply and an examination of the facts 
would establish a breach by the Respondent. 

According to the evidence of the personal superinten- 
dent for the Respondent the addendum was simply to 
clarify the foregoing term in the agreement and was to be 
interpreted as a commitment: 

that this company would offer Mr Phaure all 
those positive aspects that the company offered all 
its other employees; that is, being able to work with 
a disability — continue to work with some form of 
disability. 

That is, that it was simply reiteration of the 
Respondent's rehabilitation policy so far as employees 
injured at work were concerned. This policy, accofding 
to the personnel superintendent, was designed to enable 
such employees to return to work but on a basis in which 
due regard was had by management for any disabilities. 
In Mr Phaure's case this involved continuing his 
classification as spraypainter while modifying the duties 
required of him so as to take account of his disabilities. 

After considering all before me I have concluded that 
the proper approach in this matter is to apply the usual 
canons of interpretation. 

In my view, there is no ambiguity in the sentence which 
states: 

We also confirm that as far as your client's future 
employment with our client is concerned he will be 
treated in the same way as other employees. 

On any plain and ordinary reading this means that on 
resumption of work the Applicant could expect no more 
and no less than any other employee. In my view it is 
reasonable to interpret from this that on his return to 
work the Applicant would receive all due entitlements 
relevant to his classification and would be expected to 
perform all due services relevant to that classification. 
There is no express qualification of the term 
"employees". Nor, in my view are there any grounds to 
imply any qualification of it. 

To the foregoing quoted term then must be added the 
addendum which states: 

This of course means that any disability he has 
will be favourably considered. 

In my view the plain and ordinary meaning of this 
sentence in the context of the previous sentence must be 
that throughout Mr Phaure's employment by the 
Respondent his disabilities would be taken into account 
by the Respondent, in a manner advantageous to him in 
relation to other employees to the point where to all 
intents and purposes his employment was on an equal 
footing with those employees. Again, there is no reason 
to imply any qualification of the term "employees". 

The evidence is that from the time of his return to work 
in 1983 to the time that the decision was taken to retrench 
Mr Phaure the Applicant did, without exception, receive 
favourable consideration of his disabilities in the work 
environment. The question is whether the fact of his 
disability continued to be "favourably considered" at 
the time of the decision to retrench him. 

However, before dealing with the circumstances of Mr 
Phaure's retrenchment, I make clear that I have had 
regard for what I consider may be implied int o the terms 
of Mr Phaure's employment to the effect that the 
Respondent's 1983 commitment was subjectto the test of 
reasonableness or efficacy in relation to the Respondent 
company's functioning in the market place. Put simply, 
the 1983 commitment cannot be interpreted as one for 
which the employer was liable at all costs and at all times 
to the total exclusion of all other considerations which 
the employer might reasonably have, such as economic 
viability. 

In my view the first question which must be answered 
in relation to Mr Phaure's retrenchment was whether the 
1983 commitment was given due consideration in the 
decision. The evidence is that it was given no considera- 
tion and that the fact of his disability was the reason why 
he was amongst the first group to be retrenched from 
that section of the company's operations. It is this failure 
to give any consideration to the terms of the 1983 
commitment in arriving at its decision to retrench Mr 
Phaure which establishes the breach by the Respondent. 

In his application as filed Mr Phaure sought reinstate- 
ment. I note that the Respondent is not adverse to re- 
employment of the Applicant in the future, subject to its 
needs, but having regard for the passage of time and the 
current structure and functioning of the Respondent's 
operation, I am satisfied that an order for reinstatement 
is not appropriate. 

Mr Sutherland asked the Commission to establish a 
level of compensation which took account of the 
principle of last on, first off and the fact that it was not 
until July 1986 that further retrenchments of spray- 
painters occurred. This, he suggested, would be an 
appropriate measure for compensation in lieu of wages 
the Applicant could reasonably have expected to earn. 
Alternatively he suggested a sum equivalent to two 
weeks' pay for every year of service. 

But I have concluded that any attempt to find a 
measure for the level of compensation on those grounds 
involves significant conjecture, in the economic circum- 
stances, as to what could have reasonably constituted 
"favourable" had the terms of the 1983 agreement been 
given due consideration. 

And, I believe, it is necessary to have regard for other 
factors such as the efforts by the Applicant, if any, to 
seek employment elsewhere. 

Thus, while I have concluded that the breach by the 
employer was such as to warrant some compensation to 
the Applicant, I have had regard for all before the 
Commission in this matter and the charge under section 
26 of the Act. Subject to any speaking to the minutes 
required an order will now issue that the sum of $2 000 be 
paid by the Respondent to the Applicant. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 130 of 1986. 

Between Noel George Phaure, Applicant and Chamber- 
lain John Deere Pty Ltd, Respondent. 

Order. 
HAVING heard Mr J.A. Sutherland (of Counsel) on 
behalf of the Applicant and Mr P. J. Cooke on behalf of 
the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Respondent pays to the Applicant the 
sum of $2 000 within 21 days of the date of this 
Order. 

Dated at Perth this 5th day of May 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) Unfair Dismissal. 

Yvette Pinkerton 
and 

Rank Xerox (Australia) Pty Ltd. 
No. 1342 of 1986. 

NO AWARD. 

Production Assistant Printing Industry 

COMMISSIONER G.L. FIELDING. 
Perth 24th day of March 1987 

Termination of employment — unfair dismissal — 
employee discipline — warning — employee 
inefficiency — dismissed. 

(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: This is quite a simple matter. It 
is an application brought by the Applicant pursuant to 
section 29 (b) of the Industrial Relations Act, claiming to 
have been unfairly dismissed from her employment. In 
the end it turns principally on questions of fact and as to 
those I am left in no doubt. 

At all material times the Applicant was a production 
assistant employed by the Respondent from October 
1984 until on or about 7 January 1987 although, as I 
understand it, she was initially engaged as a receptionist. 
It is also fair to say that although she was duly paid up to 
7 January 1987, she finished in the work place on 31 
December 1986. 

She says that her dismissal resulted from collusion on 
the part of the Respondent's manager and supervisor at 
its Leederville office. To use her words, she was 
"discriminated against". She says that that discrimina- 
tion took the form of her not being asked by the super- 
visor to do overtime, of not being given the same oppor- 
tunity as others to use a photocopying machine for which 
she claims she was adequately qualified, of not being 
invited by the supervisor to lunch with her when the 
supervisor invited other members of staff to join her, and 
finally, that the supervisor would not speak to her any 
more than she had to in the work place. 

The Applicant says too, in effect, that the manager did 
not really keep a proper eye on the office; that he only 
took the word of the supervisor and that he, in collabora- 
tion with the supervisor and some other members of the 
staff, acted in concert to get rid of her. 

To some extent her story is supported by her mother 
who for some time also worked for the Respondent. She 
was at one stage the Applicant's supervisor. Against that 
evidence, the Respondent has called the supervisor, one 
Gaitens, who denied that she discriminated against the 
Applicant. She said that the Applicant was lacking in her 
attitude towards the job, that she did not perform it as 
quickly as she could, nor as quickly as others, and for 
that reason was not invited to do overtime. She says she 
did not invite the Applicant to lunch because she did not 
see why she should have to mix her private life with work. 
Much the same might be said of the allegation about the 
failure to speak to her at the work place anymore than 
was necessary. 

For my own part I am bound to say, having heard all 
of those three witnesses, it is not difficult to see why there 
were problems in the workplace and I have not the 
slightest doubt that the problems existed. I thought all 
three of those witnesses fairly unconvincing. They each 
spoke in generalities and vagaries and I do not find 
myself able to attach much to what any of them have had 
to say. In particular, 1 do not accept the Applicant's 
assertion that her removal of certain parts from a file 
towards the end of her employment was done merely as a 
cleaning up exercise rather than in spite. In light of the 
evidence, I find that too hard to accept. 

The most credible witness in this whole affair, as far as 
I am concerned was the last witness, Cooke, the 
Respondent's office manager. I was impressed by what I 
thought to be his frankness and openness and perhaps 
more than that, his sensitivity to the issues. Having 
observed him closely throughout the proceedings, I have 
not the slightest doubt that what he said was correct. I do 
not believe he has concocted his story for the 
Respondent's benefit. Indeed, he left me with the 
impression that he made a very sincere and genuine 
attempt to resolve what was a very real problem in the 
small office which the Respondent ran at Leederville. 

That is to some extent evident from the memorandum 
he wrote to the Applicant some month or so before she 
was finally dismissed, saying — 

We have discussed your involvement on several 
occasions in the past and it disappoints me greatly 
that the situation has only deteriorated. 

I can no longer afford the luxury of waiting for 
things to improve or further counselling sessions. 
The rest of the staff are having their enjoyment of 
the job compromised and I have no doubt that it will 
be extremely difficult for me to achieve my goals for 
the branch if the current problems continue. 

I accept his evidence that when he first came to the 
Leederville office in early October of 1986, or there- 
abouts, he interviewed each of the members of staff 
separately to see what their attitude was to the job and 
what they thought of the workplace. I accept his evidence 
that the Applicant then told him that she found the work 
somewhat boring. Moreover, I accept his evidence that 
the other members of the staff told him that the Appli- 
cant did not fit in to the office as a member of the team. 
Later, when he discussed the matter with her again, the 
evidence is that he discussed the matter with her on at 
least four occasions prior to her dismissal, the Applicant 
suggested an alternative venue to her continued employ- 
ment and ways in which the running of the office might 
be changed. He, for sound reasons, did not find either 
solution satisfactory which of course is his right as it is 
with every manager. 

I am not convinced that the Applicant was discrimina- 
ted against. Rather, I think the position was that she was 
to some extent her own enemy. Clearly, she considered 
some aspects of her job boring and I suspect her attitude 
left something to be desired as the Respondent claims. I 
think she took the Respondent's failure to make the 
adjustments she wanted as a denial of a perceived right as 
an employee but that is simply not the case. In the final 
analysis the working arrangements are for the employer 
and if the Applicant did not like that, her remedy was to 
leave rather than to complain, under the head of 
discrimination, that she was not being given her own 
way. 

The evidence is, as I have said, that the Respondent's 
manager, on a number of occasions, spoke to the 
Applicant, and for good reason. It is obvious that one 
cannot maintain a small office with discord in the 
workplace. In light of what the Respondent's manager 
was told both by the Applicant and by other members of 
staff and from what he observed himself, it is not 
surprising that he took the action he did. Indeed it 
seemed almost inevitable. He did not act hastily and I am 
satisfied, was reluctant to dismiss the Applicant. Perhaps 
he suffered from being too kind and delaying for too 
long that which, in my view, was almost inevitable. 

In cases of this nature the Applicant carries the onus of 
showing that the contractual right to terminate a contract 
of employment was exercised unfairly or, as the courts 
have more lately said, whether the right was abused. For 
the reasons I have outlined I am a long way short of being 
so satisfied. In the circumstances, not being satisfied that 
the dismissal was unfair, it remains only to order that the 
application be dismissed. So be it. 
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The Applicant appeared in person. 
Mr A.D. Wilson (of Counsel) appeared on behalf of 

the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1342 of 1986. 

Between Yvette Pinkerton, Applicant and Rank Xerox 
(Australia) Pty Ltd, Respondent. 

Order. 
HAVING heard Miss Y. Pinkerton in person and Mr 
A.D. Wilson (of Counsel) on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the Application be dismissed. 

Dated at Perth this 25th day of March 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29. 

Marisa Poeta 
and 

Davey Real Estate. 
(No. 795 of 1986.) 

CLERKS (COMMERCIAL, SOCIAL AND 
PROFESSIONAL SERVICES) AWARD 

NO. 14 OF 1972. 

Receptionist Real Estate 

COMMISSIONER KENNEDY 
Perth 4th day of May 1987 

Contract of employment — Terms — Over award com- 
ponent claimed — Entitlement not established —• 
Dismissed. 

Reasons for Decision. 
THE COMMISSIONER: This application was brought 
pursuant to section 29 of the Industrial Relations Act 
1979. The Applicant claims that she has not been allowed 
by the Respondent a benefit, not being a benefit under an 
award or order, to which she is entitled under her 
contract of service. The Respondent denies any entitle- 
ments are due to the Applicant. 

The Applicant commenced employment as a recep- 
tionist with the Respondent on 6 February 1984. The 
contract ended on 6 June 1986. The Applicant's schedule 
as filed claims that she is due the sum of $482.61, that 
being arrears in the agreed rates for Saturday work 
established at the commencement of her employment. 
The hours worked on Saturdays by the Applicant during 
her contract of employment with the Respondent were 
part of her ordinary hours and were between the hours of 
9.00 a.m. and 12 noon. 

The Applicant's employment was covered by an award 
of this Commission, the Clerks (Commercial, Social and 
Professional Services) Award No. 14 of 1972. Clause 
7.—Hours, subclause (3) (a) of that award, which 
applied at the relevant time, provides that: 

Any work performed as part of the ordinary 
weekly hours of duty on a Saturday before 12 noon 
shall be paid for at the rate of time and a quarter. 

Ms Poeta submitted that, by agreement with her 
employer at the outset of her contract of employment, 
the rate to be paid to her for work on Saturday was time 
and a half, i.e. 25 per cent of the ordinary rate over and 

above the rate for Saturday work prescribed in the 
award. She submitted as evidence of this agreement a 
copy of a letter from the Respondent to her at the 
commencement of her employment and dated 6 
February 1984 which, inter alia, states the remuneration 
she was to receive upon taking up the post of 
receptionist. The relevant portion of the document 
states: 

. . . Your salary will be reviewed after six months 
however in the meantime the award rates are 
payable which currently is $141.42 per week, plus 
Saturday morning rates of $10.50. 

The rate of $10.50 for Saturday work was greater than 
the award provision of time and a quarter based on 
ordinary rates and was, in fact, within a few cents of a 
sum equivalent to time and one half of the ordinary rates 
then applying. 

In evidence Ms Poeta acknowledged that she could not 
recall the principal of the Respondent company, Mr 
M.R.B. Davey, making any express reference to an over 
award payment for Saturday work at the times she was 
interviewed for the position but that she assumed that the 
fact that she was paid $10.50 for such work on 
commencement, with adjustments to it over the next 22 
months equivalent to a provision of payment for 
Saturday work at the rate of time and one half of her 
ordinary rate, established such rate as an agreed term of 
her initial contract. 

The Applicant acknowledges that she received the due 
award rate for Saturday work but she claims that, from a 
point some 22 months after the commencement of her 
employment to the termination of her contract, the 
Respondent did not pay her the agreed over award 
component for such work. 

The Applicant also submitted that in the course of her 
employment she sought information from another 
employee who, it appears, was responsible for drawing 
up the various pay packets and who advised her that the 
rate for her work on Saturdays was calculated at time and 
a half of the ordinary rate. There was no corroborating 
evidence but I believe nothing turns on this point in any 
event. 

The Respondent's submissions and evidence on the 
question of the claim that it was an agreed term that 
Saturday work be paid at an over award rate may be 
briefly stated as follows. 

First, the onus was on the Applicant to establish her 
claim that it was agreed between the parties that the rate 
of VA times the ordinary rate applied to any work 
performed by her on Saturdays. 

Second, that there was no evidence that such a rate was 
struck between the parties at the time the employment 
contract was entered into and that an over award 
component was contrary to the employer's policy at the 
outset of a contract of employment. 

Third, that any common sense reading of the relevant 
terms of the Respondent's letter of 6 February 1984 
would lead to the conclusion that it was the intention of 
the employer to pay award rates for the Saturday work as 
well as the week day work, and it could not be implied 
merely from the figure of $10.50 that it was agreed 
between the parties that Saturday work was to be at the 
rate of time and one half of the ordinary award rate. 

Fourth, the most probable explanation of the figure 
$10.50 cited in the 6 February 1984 letter and any 
subsequent payments to the Applicant over and beyond 
the prescribed award rate for her Saturday work was an 
initial error of the pay clerk which was not corrected. 

The crux of this question is whether the Applicant has 
established on the balance of probabilities that it was a 
term of her contract of employment that she was entitled 
to the rate she claims for work performed by her on 
Saturday. 

Having regard for all before me I have concluded that 
she has not established such an entitlement is due. 
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In my view the interpretation of the remuneration term 
in the 6 February 1984 letter put forward by the 
Respondent is the most probable. 

In reaching this conclusion I have had regard for the 
evidence of Mr Davey as to the initial interviews and to 
other evidence that when, some time after the contract of 
employment was entered into, the Respondent offered 
the Applicant an over award benefit of $7.00 per week on 
her ordinary wages, such offer being accepted and duly 
met by the Respondent, the benefit became an express 
term of the contract. 

I have no doubt as to the sincerity of the Applicant's 
interpretation of the 6 February 1984 letter and the 
subsequent remuneration. However, it is enough at this 
point to state that she has not sufficiently established that 
interpretation to give rise to an entitlement pursuant to 
section 29 (b) (ii) of the Act. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 795 of 1986. 

Between Marisa Poeta, Applicant and Davey Real Estate 
Respondent. 

Order. 
HAVING heard the Applicant on her own behalf and Mr 
D.M. Jones on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 4th day of May 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 612 of 1986. 

An application pursuant to section 29 (b) of the Industrial 
Relations Act 1979 between Coralie Gay Pratt, 
Applicant and Peter Colrain, Victor Parker and 
Porteous Pty Ltd as trustee for the Jandan Unit 
Trust, all of 40 Churchill Avenue Subiaco WA, 
trading as Flash Food Canteens, Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 3rd day of December 1986. 

Mr A.M. Dzieciol on behalf of the Applicant. 
Mr P.K. Walton on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: In this matter Miss Coralie 
Gay Pratt claims that she was unfairly dismissed from 
her employment as a van driver by Flash Food Canteens 
and she seeks an order for compensatory payments 
against this Company. Originally the compensation 
claimed by Miss Pratt included an amount in considera- 
tion of money deducted from her wages as payment for 
shortages in sales revenue measured against the value of 
stock taken out for sale from her van. At the close of pro- 
ceedings on 20 November, it was admitted on Miss 
Pratt's behalf that she was responsible for cash shortages 
and apparently the amount is $698.77. Accordingly, her 
claim for compensation has been simplified somewhat 
and limited to an amount of $1 200. 

Notwithstanding the admission on Miss Pratt's behalf, 
I remain enjoined by the statute to determine the matter 
before me according to the requirements of section 26; 
and with this fact in mind, I make a general observation 
about the practice of employees being responsible for 
cash shortages occurring during their employment. 

Employers have rights at common law to summarily 
dismiss incompetent and negligent employees so as to 
avoid financial damage to their businesses. Of course, in 
disputed dismissal cases involving incompetence or 
negligence the burden of proof falls on employers and in 
cases of negligence not every example of guilty employee 
will justify summary dismissal, but the fact remains that 
summary dismissal is the appropriate legal self help 
remedy available to them. Moreover, businesses are 
financial risk ventures and the risks involved are 
ordinarily and properly carried by business owners, not 
by employees. Given that businesses are protected by 
summary dismissal laws it is, in my opinion, an 
unreasonable and inequitable proposition that 
businesses be allowed to shift financial risks associated 
with trading onto employees, thus obtaining failsafe 
financial operations through terms in contracts of 
employment. 

I note that the Company in this case pays its van 
drivers a weekly wage of $214.50. I compare this wage 
with the Commission's minimum weekly wage ($206.90) 
and the responsibilities undertaken by drivers as revealed 
in the evidence before me; I note the ordinary hours of 
work and the fact that drivers are required to use their 
leisure time to complete various parts of their paper 
work; I note that the Company suspends employees 
without payment of wages as punishment for those who 
do not observe company rules; and I note the testimony 
concerning overcharging of customers by van drivers to 
provide a cash pool for themselves to cover shortages 
when they arise. I have no hesitation in saying that the 
circumstances of employment prevailing in this 
Company provide powerful grounds in support of my 
general observations on what I have described as an 
unreasonable and inequitable arrangement. 

On the subject of suspending employees without 
payment of wages, I was referred to the decision of the 
New South Wales Industrial Commission (Cantor, 
Ferguson and DeBaun JJ) in Hutchinson's Case 1948 AR 
(NSW) 818. That case involved employees who were 
guilty of misconduct justifying dismissal; but rather than 
dismissing these employees the Company followed an 
established practice and suspended them without pay. In 
their reasons for decision the Commission observed:— 

It was said on behalf of the Company in justifi- 
cation of its action in suspending the employees for 
Friday and Monday, that on occasions in the past 
when conduct justifying dismissal had occurred the 
employees concerned had not been dismissed but 
merely suspended as being a milder course. It does 
not seem to us however, that the acceptance of this 
action by individual employees or even by their 
union in the past, establishes a usage or practice of 
general application which is to be read with the 
award, so as to establish an indefinite right of 
suspension not provided for by the award. 

In the present case, no award is involved, but this fact 
is really beside the point. At common law an employer 
has no power to suspend an employee without payment 
of wages; and before I could accept that the Company in 
this case was able to suspend its employees, the Company 
would have to show that its power to do so arose from an 
implied term in each employee's contract of service. Mr 
Monteleone said that the subject of suspensions had been 
raised at a meeting between management and drivers, 
where drivers had been told "that suspensions would 
come into force if the drivers did not complete their work 
or follow the policies and procedures of the Company". 
He went on to say that it was hoped that "by suspending 
someone for a week, they would during that week give 
time and thought to their position if they wanted to 
continue ... to do the job according to the Company 
rules and procedures". However, there is nothing what- 
soever in Mr Monteleone's testimony to establish that 
any driver, Miss Pratt included, accepted that suspension 
without pay was a term in their contracts of service; nor 
did his testimony suggest to me that such a term was 
"reasonable or equitable", or that it "goes without 
saying" (65 WAIG 2039 at 2040). 
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My impression is that suspension without pay is a 
device used by the Company to help consolidate an 
arrangement through which the financial risk associated 
with sales remains fixed on the Company's employees. 

It is an important part of the Company's case against 
Miss Pratt that she was advised by letter dated 21 
November 1985, that she was likely to be suspended. 
However, I conclude that there was no implied term in 
her contract of service with the Company that would 
allow suspension; and insofar as the information con- 
tained in the letter may be said to support the Company's 
case, I reject it as having no probative value on the 
question of unfair dismissal. 

I have considered the evidence concerning the claim of 
unfair dismissal in this case with my unfavourable 
impression of the Company's employment policy 
foremost in mind. I have decided that where there is 
conflict in the testimony I should give the benefit of 
doubt to Miss Pratt. I am also satisfied that Miss Pratt's 
dismissal was unfair because it was summarily executed 
and wrongful. Much of the testimony against her 
concerned her performance prior to her dismissal in 
December 1985, but she returned to work following this 
dismissal after an absence of only one day's duration. 
Her transgressions prior to her dismissal were condoned; 
and so far as the testimony against her was intended to 
show that her conduct or performance after her return 
was cause for taking her pre-December record into 
account as part of the justification for her dismissal in 
April 1986, it failed to do so. Furthermore, Mr Ogg's 
testimony, especially with regard for his cross 
examination, does not establish conduct or performance 
by Miss Pratt between December 1985 and April 1986 
that would justify her summary dismissal. 

In my opinion the Company has not discharged the 
burden of proof in this case. In consideration of all the 
circumstances, I believe compensation of $1 200 is fair 
and reasonable. 

An order will issue in the form of minutes requiring the 
Company to pay $1 200 to Miss Pratt. Counsel are 
requested to advise me if they wish to speak to these 
minutes. If speaking to these minutes is not required the 
proposed order will operate from today's date. 

3 December 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 612 of 1986. 

Between Coralie Gay Pratt, Applicant and Peter Colrain, 
Victor Parker and Porteous Pty Ltd as trustee for 
Jandan Unit Trust, all of 40 Churchill Avenue 
Subiaco WA, trading as Flash Food Canteens, 
Respondent. 

Order. 
HAVING heard Mr A.M. Dzieciol (of Counsel) on 
behalf of Coralie Gay Pratt and Mr P.K. Walton (of 
Counsel) on behalf of Flash Food Canteens, I the 
undersigned member of the Western Australian 
Industrial Relations Commission, pursuant to the 
powers conferred upon me by the Industrial Relations 
Act 1979, do hereby order — 

That Peter Colrain, Victor Parker and Porteous 
Pty Ltd as trustee for the Jandan Unit Trust, all of 
40 Churchill Avenue Subiaco WA, trading as Flash 
Food Canteens pay Coralie Gay Pratt the sum of 
$1 200. 

Dated at Perth this 3rd day of December 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

54421—8 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) unfair dismissal claim. 

Debbie Robin 
and 

Rottnest Lodge Resort. 
Application No. 1079 of 1986. 

RESTAURANT, TEAROOM AND CATERING 
WORKERS AWARD — 1979. 

Waitress Catering Industry 

COMMISSIONER J.A. NEGUS. 
Perth 23rd day of March 1987 

Termination of employment — unfair dismissal — 
inadequate warning — unfair employment practices 
— compensation ordered. 

THE COMMISSIONER: By this application, brought 
pursuant to section 29 (b) (i) of the Industrial Relations 
Act 1979, Ms Debbie Robin seeks compensation for her 
alleged unfair dismissal from the position of waitress at 
the Rottnest Lodge Resort. The respondent employer 
opposes the claim. 

The applicant commenced employment on 12 
September 1986 as a full-time waitress for a nett wage of 
about $220 per week. She worked a combination of 
straight and split eight hour shifts. She claims to be an 
experienced waitress and produced a reference in glowing 
terms from the Chateau Regency hotel in Christchurch, 
New Zealand to support that claim. She also produced a 
letter from a workmate at Rottnest to support her 
assertions about the conditions under which they worked 
at the Rottnest Lodge. 

Ms Robin says that Mr and Mrs Tew took over the 
management of the Lodge a short time after she was 
employed. In retrospect, following her dismissal, she has 
taken the view that Mrs Tew made unreasonable 
demands on her staff. They were expected to start 10 
minutes early on every shift and late finishes were 
common. On one notable occasion, when Mr Tew might 
have helped out but did not, Ms Robin was left with a 
trainee waitress in her care and had to run the whole 
restaurant for the evening. There was no cashier and no 
maitre d'; chaos ensued and Mr Tew turned up to help 
two hours after a telephoned request for assistance. 

On 18 October, Ms Robin overslept and a messenger 
was sent to waken her. She said that she arrived at work 
before 8.00 a.m. and after 10 minutes or so was 
summoned to Mrs Tew's presence. She was "sacked on 
the spot" and eventually received a final payment of 
$326.42 which included one day's pay in lieu of notice 
and payment for the day on which she was dismissed. It 
seems that accommodation and some meals were 
provided by the employer as part of the conditions of 
employment. Ms Robin went to the lodge for lunch on 
the day of the dismissal but was refused a meal and told 
to keep off the property. She was permitted to occupy 
her room for four days until she made alternative 
arrangements on the grounds that her final payment was 
not available from the Perth office for some little while. 

Ms Robin argues that the unfairness of her dismissal 
relates to the lack of any warning or counselling or a 
second chance being given for this first timekeeping 
offence. She says that early starts and late finishes along 
with the performance of duties related to higher classifi- 
cations should balance the ledger somewhat. She claims 
too that other employees were late on several occasions 
and were merely scolded. She believes a fair compensa- 
tion would be the payment of some $600 to $800 because 
she was out of work for three to four weeks before 
finding a full-time position at the Rottnest Restaurant. 

Under cross examination, the applicant admitted to 
somewhat different circumstances regarding the period 
of unemployment and the efforts made to mitigate her 
position. She in fact left the island for a week's break. 
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She agreed that casual part-time work was almost 
immediately available to her at the Geordie Bay Store but 
she wished to continue working in her chosen vocation in 
a full-time capacity. With that in mind she felt she should 
not start a part-time position and then leave in a few days 
for the job she preferred. It turns out that she 
commenced some part-time work at the restaurant on 31 
October, becoming a full-time worker on 20 December. 

Mrs Tew had a different view of the facts from that of 
the applicant. Ms Robin was at least 45 minutes late on 
the morning of her dismissa, according to Mrs Tew. Her 
attitude had been off hand and unrepentant. When she 
came in she said "Good afternoon, everyone. How are 
we — busy this morning?" (Transcript p. 11). Later in 
the morning when the guests were all attended to, Mrs 
Tew sat down for breakfast, called for Ms Robin and 
dismissed her summarily. She said that Ms Robin was 
obviously suffering badly from a hangover and she 
indicated to her that she had two previous warnings 
about her attitude and she was being dismissed on 
account of that and her lateness. 

Mrs Tew's version was clarified with further questions 
and a slightly different picture emerged. It seems that all 
staff were assembled when Mr and Mrs Tew took over 
the management of the Lodge and the employers' 
requirements and expectations were made clear to them. 
This included the "professional" requirement to report 
10 minutes early for work on each shift. There was a two 
week trial period after which Mrs Tew called another 
meeting and told all staff they were quite satisfactory and 
would stay on while they performed according to 
management rules. The services of four workers were 
dispensed with during that period. It turns out that the 
warnings regarding Ms Robin's attitude to a particular 
guest and the cleanliness of her uniform occurred during 
that trial period (Transcript p. 10b). Apparently she must 
have offered satisfactory explanations or shown 
improvement because she was in the group whose 
services were retained. 

At the hearing Ms Robin explained her attitude to the 
customer whom Mrs Tew said had complained and 
indicated her general philosophy of service which was to 
be polite and courteous while maintaining some reserve. 
She had felt uncomfortable serving to a table at which Mr 
and Mrs Tew were sitting. In her view one speaks when 
spoken to, one is polite but one is not paid to entertain 
the guests. Mrs Tew, on the other hand, said that she 
required waitresses to smile and be happy and to enter 
into conversations with all the guests. Ms Robin said that 
the uniforms were well worn and in need of replacement, 
making them quite difficult to keep in good condition. 

On the question of the alleged hangover which was 
apparently an important factor in Mrs Tew's decision on 
the applicant's future it turns out that the matter was not 
raised with Ms Robin at the time. The applicant says that 
she had indeed had a late night but was quite able to 
perform her duties and only later that day did she 
develop a headache, perhaps through the stress of being 
summarily dismissed. 

I have considered carefully all of the information and 
submissions put before me by Ms Robin and Mrs Tew at 
the hearing and my own impression of them during the 
proceedings. It is quite clear and agreed by the parties 
that there was a clash of personality involved. The 
reference from the manager of the Chateau Regency in 
Christchurch indicates that for four years Ms Robin was 
a waitress of considerable expertise and she performed to 
her employer's complete satisfaction. It may well be that 
the personnel management skills involved in that 
situation were somewhat different to those displayed by 
Mrs Tew. 

I gained a distinct impression that Ms Robin pro- 
ceeded with this application because she felt that her 
reputation had suffered through what she saw as unjust 
treatment and she was indignant. 

It is well established in this jurisdiction that an 
employee has a right to remain in employment which 
right is concomitant with the employer's right to 

terminate the contract. It is also well established that 
summary dismissal is a penalty reserved for a misconduct 
of such gravity that it strikes at an essential element of the 
contract of service. By contemporary standards of 
industrial fairness a first instance of lateness should 
result at worst in a final warning being issued. It is my 
finding that in all the circumstances of this dispute, Ms 
Robin was indeed unfairly dismissed from her employ- 
ment. I reject the respondent's submissions regarding 
earlier warnings about attitude and cleanliness. Those 
matters were raised during a two week period when all 
employees were under threat of dismissal and the 
applicant was advised that she had successfully survived 
that shakedown period. 

In assessing an appropriate compensation to be 
awarded I have again considered all of the circumstances 
drawn to my attention including the availability of some 
work almost immediately and the fact that Ms Robin was 
permitted to occupy her quarters for a few days. In my 
view an amount of $200 is just and adequate compen- 
sation on this occasion and an order will now issue to 
reflect this decision. 

Ms D. Robin appeared on her own behalf. 
Mrs P. Tew appeared on behalf of the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1079 of 1986. 

Between Debbie Robin, Applicant and Rottnest Lodge 
Resort, Respondent. 

Order. 
HAVING heard Ms D. Robin on her own behalf and Mrs 
P. Tew on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

1. The applicant was unfairly dismissed from her 
employment as a full-time waitress at the Rottnest 
Lodge Resort on 18 October 1986. 

2. The respondent is to pay the applicant an 
amount of $200 as compensation within 21 days of 
the date of this order. 

Dated at Perth this 30th day of March 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1259 of 1986. 

Between John Rudd, Applicant and Davis Sales 
Training, Respondent. 

Order. 
THERE being no appearance by the Applicant and 
having heard Ms P. Bowen-Davis on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

Dated at Perth this 24th day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) Claim of unfair dismissal. 

Martin Spiers Russell 
and 

MRSA Earthmoving Pty Ltd. 
(No. 989 of 1986.) 

GOLD MINING CONSOLIDATED AWARD 1980. 

Driller Mining 

COMMISSIONER KENNEDY. 
Perth Istdayof May 1987 

Termination of employment — Unfair dismissal — 
summary dismissal — employee refused to work •— 
claimed working conditions unsafe — previous 
queries by him re safety not attended to — 
Commission found dismissal unfair — compensa- 
tion ordered. 

Decision. 
THE COMMISSIONER: This application was brought 
pursuant to section 29 of the Industrial Relations Act 
1979. Mr Martin Spiers Russell claims he was unfairly 
dismissed from his position as a driller by the 
Respondent, MRSA Earthmoving Pty Ltd. He seeks an 
order for reinstatement from the Commission or, in lieu, 
an order for compensation. The Respondent denies the 
dismissal was unfair. 

The Applicant commenced his employment with the 
Respondent on 13 September 1986. His employment was 
covered by an award of this Commission, the Gold 
Mining Consolidated Award 1980. He was dismissed 
without notice on 1 October 1986. There was no payment 
in lieu of notice at the time of dismissal. The Applicant 
filed this application on 3 October 1986 and the 
declaration of service filed by the Applicant states that it 
was served on the Respondent by way of a registered 
letter dated the same day. A sum equivalent to one 
week's ordinary wages was paid into the Applicant's 
bank account by the Respondent on 6 October 1986. 

Mr Cooke for the Respondent submitted that the 
dismissal was not of a summary nature because:^— 

it was impractical for the Company to have 
moneys on site to pay to Mr Russell on the date of 
his termination. It was for that reason and no other 
reason that there was not an immediate payment 
made. It was (at) all times nothing more or less than 
a dismissal under the terms of the contract of service 
of the award and we do not seek to make it in any 
way a summary dismissal for misconduct or any 
other reason. It was, in our view, simply a dismissal 
under the terms of the Gold Mining Award. 

But the facts are otherwise. The Applicant was 
dismissed on one day and a sum of money was paid into 
his bank account some days after the dismissal. There is 
no term in the Gold Mining Consolidated Award 1980 
which so provides. The essential characteristic of a 
summary dismissal is its instant nature. I agree with 
Salmon C. that it cannot be converted to something else 
simply by the payment of a sum of money, of whatever 
amount, at some later date (64 WAIG 1838). 

In its Statement of Answers filed in the Commission 
the Respondent, through its site manager at the 
Horseshoe Lights minesite Mr Ian Sharpe, who dis- 
missed the Applicant, summarised its position as 
follows:— 

Mr Russell was dismissed for his refusal to charge 
holes drilled and (for) walking off the job by 
requesting to be taken back to camp. This was made 
clear in the presence of Mr J. Christie. 

For a driller of Russell's supposed experience, his 
work while at Horseshoe Lights left a lot to be 
desired. His patterns were rarely measured and set 
out accurately and the shift previous to his last, the 

air track drill, was left parked on the bull hose, 
requiring the crane to lift it off at the start of the day 
shift. On another occasion the shotfirer informed 
me that he had to stop him drilling into the highwall 
batter (Sketch B) on the second row from the pre- 
split line, instead of drilling at 10 degrees to the 
direction of blast, he was drilling at 10 degrees 
towards the pre-split line. 

Russell had drilled and charged as part of his 
normal duties for the three weeks he was employed 
by MRSA without voicing any objections to work 
practices at Horseshoe Lights. He is in possession of 
a WA Restricted Quarry Manager's Certificate, and 
by this qualification, should be competent to charge 
blast. 

The issue of the Applicant's standard of work was not 
pursued by the Respondent at the hearing of this matter 
and it forms no part of my consideration. 

There is no question that the Applicant is qualified to 
perform, and is experienced in, both drilling and 
charging. He does not dispute that on the day in question 
he refused to charge holes which he had drilled despite 
the fact that he had undertaken such work previously. 
But he denies that his refusal was because he was 
employed as a driller and not as a shotfirer. 

The Applicant claims that his dismissal was a conse- 
quence of his protesting about a number of practices in 
the drilling and blasting operations which he considered 
unsafe. 

According to Mr Russell he refused to drill holes 
within six metres of an existing charged hole on the 
grounds that it contravened mining regulations and in 
the context of a number of other matters of safety which 
he had previously raised with personnel on site, including 
his foreman or leading hand but to which there had been 
no responses and that his dismissal was a reaction to 
these legitimate actions by him. 

This application originally came before the Commis- 
sion as currently constituted by way of a conference 
convened pursuant to section 32 of the Industrial 
Relations Act 1979. During that conference the 
Applicant's agent, Mr B.C. O'Malley, advised the 
Commission and the Respondent's representative, Mr 1. 
Sharpe, that he was prepared to enter into further 
discussions with the Respondent, and would travel to 
Kalgoorlie to do so if the Respondent would enter into 
such discussions. The conference was adjourned to 
enable such avenues to be pursued. Mr O'Malley 
subsequently advised the Commission that no settlement 
had been reached and the matter was listed for hearing. 

The Respondents in this matter, MRSA Earthmoving 
Pty Ltd, are subcontractors to Barrack Mine Manage- 
ment on the Horseshoe Lights gold-mine, an open cut 
mine located approximately 150 kilometres north of 
Meekatharra. Approximately 42 persons were employed 
on the site by the Respondent at the time of the hearing. 

The Applicant's claims regarding the safety of various 
work practices on the site of the Horseshoe Lights gold- 
mine were detailed in a statement attached to his applica- 
tions as filed. The Applicant, who presented his own 
case, gave evidence on these and was subject to cross- 
examination on them. I found him to be a forthright, 
credible witness. Mr Russell stated in evidence that he 
raised these issues with his immediate supervisors. No 
such supervisors were called as witnesses by the 
Respondent and the Applicant's claims in this respect 
were not refuted at all. However, Mr Cooke for the 
Respondent argued that Mr Russell's actions in this 
respect were inadequate. He claimed that if Mr Russell 
had raised safety issues with his immediate supervisors 
and had gotten no response it was his responsibility to 
take the matter to the site manager. But the site manager, 
who was the only witness for the Respondent, gave 
evidence which endorsed the Applicant's approach. It is 
worth noting at this point that the Applicant appears to 
have been on night shift whereas the site manager worked 
day shifts. 
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There is nothing before the Commission to establish 
what, if any, action was taken as a result of any com- 
plaints about safety. One incident however, the detail of 
which is not contested by the Respondent, bears mention 
in the light of subsequent events. 

On 28 September 1986, Mr Russell who was rostered 
on night shift was under instructions to drill the ore 
body. On arrival at the area he found that the shot had 
been tied in and detonators hooked up. Subsequently, at 
about 7.00 p.m., an electrical storm began and he left the 
area to report the situation to his leading hand, at the site 
office. According to Mr Russell, and this was not refuted 
by the Respondent, the leading hand took no action and 
gave no directions. The Applicant then returned to the 
site, removed the detonators from the shot by cutting the 
trunkcord and placed the detonators on the explosives 
truck. 

In its answering statement the Respondent had this to 
say about the particular incident: 

The blast pattern referred to was inadvertently 
left in this situation by the acting shotfirer, due to a 
late cancellation of the shot and change of priorities 
in dirt required for night shift, however the shot was 
left cordoned off with flagging tape and warning 
signs placed. Not realising the shotfirer had time to 
tie in the shot as well as the other shots scheduled for 
the day he failed to inform me the shot was tied in 
with DRC's when I cancelled it. Mr Russell, on this 
occasion, showed the responsibility of any employee 
to make safe a potentially dangerous situation. This 
incident was not reported to (the site manager) until 
the morning of Russell's dismissal. 

In evidence Mr Sharpe said he would have done what 
Mr Russell did in the circumstances. There is no 
explanation before the Commission as to why the site 
manager only became aware of this incident some three 
days after the event; that is, on the morning the 
Applicant was dismissed. Nor is there anything before 
me to establish whether the site manager was aware of 
this incident at the time he dismissed the Applicant or 
whether he only learnt of it later that day. 

In any event the circumstances are such to support Mr 
Russell's claims that legitimate safety issues raised by him 
with his supervisors were not attended to and were not 
subsequently duly reported. 

Mr Russell was dismissed at approximately 8.30 a.m. 
on 1 October 1986 following events involving him and 
the supervisor during the previous night shift. According 
to Mr Russell he drilled and charged holes as directed up 
until 10.30 p.m. but then questioned the safety of further 
drilling and charging in the light of his belief that the 
pattern and practice was in contravention of the Mining 
Regulations and that the position of lighting and the 
proximity of turning trucks made his continuation of 
work as directed more hazardous. It was in this context, 
he claims, that he refused to continue the work. 

According to Mr Sharpe, he had been informed by Mr 
Christie who was the supervisor on that shift that Mr 
Russell "refused to drill and charge his holes and 
requested to be taken back to camp". Mr Sharpe says he 
then investigated and verified this account: "I made sure 
of the facts. I asked (Mr Christie) over again and made 
sure of the facts and then approached Mr Russell". 
These enquiries apparently took place at 8.15 a.m. on 1 
October 1986. Within 15 minutes, it appears, Mr 
Russell's services were terminated notwithstanding that, 
on the evidence of Mr Sharpe, Mr Russell raised the 
question that the pattern of drilling and charging he was 
being directed to perform was in contravention of mining 
regulations. 

Mr Cooke for the Respondent tendered a document to 
the Commission as evidence of conditions operative on 
the Horseshoe Lights site in relation to mining 
regulations. The document which appears to be a copy of 
a letter from the Acting Regional Mining Engineer of the 
Department of Mines, Western Australia to the 
Registered Manager of the Horseshoe Lights Gold Pty 

Ltd is dated 31 December 1986, that is nearly three 
months after the Applicant's dismissal. The letter 
states:— 

I refer to you letter dated 17 December 1986 
seeking exemption from Regulation 7.25 (2) (b) and 
7.27 (6). 

Be advised that exemption is granted but is 
subject to the following condition:— 

1. No hole shall be drilled or a machine or vehicle 
operated or repaired closer than three metres from 
any hole which is being charged or has been charged 
with explosives in the Horseshoe Lights open cut. 

2. As stated in your letter all holes will be drilled 
on a staggered pattern of three metres and will be 
vertical. This exemption will remain in force only 
while this method of drilling continues. 

Regulation 7.25 (2) (b) of the Mines Regulation Act 
Regulations 1976 as reprinted in the Government Gazette 
of Western Australian No. 67 dated 14 September 1984 
read in conjunction with Regulation 7.25 (1) states:— 

7.25 (1) Drilling shall not be carried out in any 
face or bench in a quarry until it has been examined 
for misfires. 

(2) Except when — 
(a) ... 
(b) otherwise approved in writing by the 

Senior Inspector, a drill hole shall not be 
drilled in any quarry bench or face so that 
any portion of it shall be closer than six 
metres to a hole containing explosive or 
blasting agent. 

Regulation 7.27 (6) states:— 
A rockdrill, shovel, machine or vehicle shall not 

be operated, driven or repaired within a distance of 
six metres from any hole which is being charged for 
blasting on the same quarry bench. 

In cross-examination, Mr Sharpe acknowledged that 
the pattern of drilling being used by the Respondent at 
the time of the hearing was the same as that being used at 
the time of the Applicant's dismissal i.e. — a three by 
two metre pattern as per Sketch A submitted by the 
Applicant and attached to his application. That is, the 
pattern being used was not that pattern set down in the 
Regulations nor that set down in the letter of 31 
December 1986. 

Having regard for all before me I have concluded that 
the Applicant was dismissed for drawing to the attention 
of the appropriate personnel, in a manner appropriate to 
the circumstances, various legitimate issues with regard 
to safety. 

As has been observed in previous decisions in this 
jurisdiction where there has been a finding of unfair 
dismissal the natural remedy is an order for reinstate- 
ment. That remedy was sought expeditiously by the 
Applicant. It was rejected by the Respondent. As a result 
he had to pursue employment elsewhere. His search was 
not limited to Western Australia. In the event he found 
employment in New South Wales after a period of nine 
weeks unemployment. 

During the proceedings the Applicant stated that his 
preferred remedy was re-employment by the Respondent 
in a supervisory capacity commensurate with his skills 
and qualifications at some point after 31 May when his 
current contract ends. However that was not an option 
taken up by the Respondent. While noting that the 
Applicant's qualifications and experience are extensive, 
in view of the fact that the position sought by the 
Applicant is a supervisory one, while the position from 
which he was dismissed was not, I am not prepared to so 
order. - 

Having regard for all before me including the type of 
work and the industry, I have concluded that the 
Respondent should pay the Applicant a sum equivalent 
to the wages he would have earned had he not been 
unfairly dismissed plus the costs of his return air fare 
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from New South Wales and the loss of wages resulting 
from his two days absence from work in order to attend 
the hearing of this matter. 

The Applicant appeared in person. 
Mr P. J. Cooke appeared on behalf of the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 989 of 1986. 

Between Martin Spiers Russell, Applicant and MRSA 
Earthmoving Pty Ltd, Respondent. 

Order. 
HAVING heard the Applicant in person and Mr P.J. 
Cooke on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby — 

1. Declares that Mr Martin Spiers Russell was 
unfairly dismissed by the Respondent on 1 October 
1986. 

2. Orders that the Respondent pay to the 
Applicant the sum of $7 420 less due taxation and 
costs totalling $1 058 within 14 days of the date of 
this order. 

Dated at Perth this 1st day of May 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b). 

Mark Lindsay Sedgwick 
and 

Onaps Pty Ltd. 
(No. 1220 of 1986.) 

NON-AWARD. 

Technician Entertainment 

COMMISSIONER KENNEDY. 
Perth 29th day of April 1987 

Contract of employment — Claim due benefit of work 
denied by termination contrary to contract — 
Commission found for Applicant — Compensation 
ordered. 

Decision. 
THE COMMISSIONER: This application was lodged 
pursuant to section 29 (b) of the Industrial Relations Act 
1979. The Applicant claims he has not been allowed a 
due benefit under his contract of employment with the 
Respondent. The Respondent denies the claim. 

The Applicant, Mr Mark Sedgwick, claims he has not 
been allowed to work out the total two weeks of notice of 
termination of the contract of employment, that two 
weeks being an agreed term of notice between the parties. 
According to Mr Sedgwick the Respondent summarily 
terminated his service after one week of his period of 
notice had been completed. He seeks an order from the 
Commission that he be paid one week's wages in lieu of 
the remaining week of employment. 

The Respondent claims that at the time the Applicant 
gave two weeks notice it was agreed between the parties 
that if the Respondent found a suitable replacement in 
the meantime that period of notice would be reduced to 
one week. 

This matter originally came before the Commission as 
constituted by way of a conference convened pursuant to 
section 32 of the Act. There was no appearance by or on 
behalf of the Respondent at the appointed time and the 
matter was listed for hearing and determination. 

In the Applicant's statement of particulars as filed, he 
claims he commenced employment with the Respondent 
on 5 September 1986 as a technician at the rate of $250.65 
nett per week. The Respondent is in the entertainment 
industry. On 31 October 1986 the Applicant was 
informed by way of a letter from Reif Spano for the 
Respondent that his services were no longer required. 
The Applicant claims that as a result he was deprived of 
the one week of notice he was to serve out by previous 
agreement with the Respondent and he seeks an order 
from the Commission for payment of a week's wages in 
lieu. 

There was no agreed term of notice between the parties 
at the outset of the contract of employment. Mr 
Sedgwick gave evidence that on 24 October 1986 he 
informed Mr Spano for the Respondent that he was 
giving two weeks notice to take effect on 7 November 
1986, but that after discussions it was agreed between the 
parties that the date of termination of the contract would 
be 10 November 1986 to suit the convenience of the 
Respondent's entertainment booking in Darwin. 
According to Mr Sedgwick this agreed date of termina- 
tion was reiterated twice in discussions between the 
parties in ensuing days. But early in November a further 
discussion between the parties to the effect that the 
Respondent no longer required the Applicant's services 
in Darwin led to agreement that the contract of 
employment would end on 7 November 1986. 

Mr Sedgwick's version of events was not refuted by the 
Respondent at the hearing of this matter. Accordingly, I 
find that it was an agreed term of the contract of employ- 
ment that it terminate on 7 November 1986 and that by 
dismissing the Applicant on 31 October 1986 the 
Respondent thereby deprived him of a due entitlement 
under the contract. 

Having regard for all before me, I have concluded that 
the Respondent should pay the Applicant the sum of 
$250.65 being equivalent to one week's wages nett. An 
order to that effect will now issue subject to any speaking 
to the minutes required. 

The Applicant appeared on his own behalf. 
Mrs M.G. Spano appeared on behalf of the 

Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1220 of 1986. 

Between Mark Lindsay Sedgwick, Applicant and Onaps 
Pty Ltd, Respondent. 

Order. 
HAVING heard the Applicant on his own behalf and 
Mrs M.G. Spano on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Respondent pay the Applicant the sum 
of $250.65 within 14 days of the date of this Order. 

Dated at Perth this 29th day of April 1987. 

(Sgd.) S A. KENNEDY, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 217 of 1987. 

Between Ronald John Shannon, Applicant and DTX 
Australia Limited, Respondent. 

Order. 
HAVING heard Mr R.J. Shannon on his own behalf 
and Mr P. Cassidy on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the Respondent is to pay to the Applicant 
the sum of $2 791.13 in full and final settlement of 
the matter and within 21 days of the date herein. 

Dated at Perth this 4th day of May 1987. 

J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1264 of 1986. 

Between Andrew Martin Sharpe, Applicant and 
Australasian Paint Maintenance Systems, 
Respondent. 

Order. 
HAVING heard Mr A.M. Sharpe on behalf of himself 
and Mrs K. Fountain on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That Australasian Paint Maintenance Systems 
pay Andrew Martin Sharpe the sum of $1 238.46 for 
outstanding wages. 

Dated at Perth this 5th day of May 1987. 

O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 131 of 1987. 

Between Phillip James Sinclair, Applicant and 
Kelmscott Hardware, Respondent. 

Order. 
HAVING heard Mr Phillip James Sinclair representing 
himself and Mr P. J. Cooke on behalf of the Respondent, 
I the undersigned member of the Western Australian 
Industrial Relations Commission, pursuant to the 
powers conferred on me by the Industrial Relations Act 
1979 do hereby order — 

That the application be dismissed. 

Dated at Perth this 8th day of April 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 812 of 1986. 

Between Francis James Slade, Applicant and Graham 
Hart Holdings Pty Ltd, Respondent. 

Before Commissioner S.A. Kennedy. 
The 13th day of March 1987. 

Mr G.C. Baldock (of Counsel) appeared on behalf of 
the Applicant. 

Mr B.D. Williams appeared on behalf of the 
Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This application is brought 
pursuant to section 29 (b) of the Industrial Relations Act 
1979. The Applicant claims that his contract of employ- 
ment with the Respondent was unfairly terminated and 
that he has not been allowed by the Respondent due 
contractual entitlements. He seeks an order from the 
Commission that the Respondent pay him compensation 
and the sum of the claimed entitlements. The 
Respondent denies that the Applicant's dismissal was 
unfair and denies that any entitlements are due. 

The Applicant's claim as lodged was for compensation 
and entitlements totalling $4 021. This total had four 
components — salary for the period 18 April 1986 to 22 
May 1986 ($1 507.60); payment in lieu of the salary for 
the period 23 May 1986 to 30 June 1986 when the 
Applicant's notice of termination of the contract of 
employment was due to take effect ($1 684); payment in 
lieu of the petrol which would have been provided for his 
private use for the period from 22 May 1986 to 30 June 
1986 ($165); and payment for pro rata annual leave 
($665). 

At the outset of proceedings in this matter counsel for 
the Applicant sought the leave of the Commission to vary 
the claim as lodged and to add two items. The variations 
sought were to the first two items listed in the foregoing 
which would thereby become salary for the period 1 May 
1986 to 21 May 1986 ($917.80); payment in lieu of salary 
for the period 22 May 1986 to 30 June 1986 ($1 748.20). 
These variations were allowed. One addition sought was 
a claim for payment of salary for a two week period in 
November 1985 when the Applicant undertook work for 
the Respondent. The other was for damages of $2 000 
arising from an alleged failure by the Respondent to 
fulfill its contractual obligations to the Applicant with 
regard to a calf rearing project to be undertaken on the 
property, Culburra Downs. The Respondent opposed 
these additions. 

Having heard from both parties on the matter and 
having regard for all before the Commission, including 
the exchange of further particulars between the parties 
after the conference held pursuant to section 32 of the 
Act before the Commission as currently constituted, I 
concluded that only that additional claim pertaining to 
the calf rearing project should be allowed. 

Mr Slade was employed by Graham Hart Holdings Pty 
Ltd as the manager of its farming property, Culburra 
Downs, in the Waroona District. The usual and main 
activities of this farm have been and were at the relevant 
time the rearing of beef cattle for the production of baby 
beef, and also sheep for the production of wool and 
meat. 

The Respondent company has seven equal share- 
holders, all being members of the one family. It was the 
practice during the Applicant's period of employment 
for some or most of these shareholders and other 
members of the extended family to undertake various 
farming activities on Culburra Downs on weekends. The 
Applicant's principal point of contact with the 
Respondent throughout was with one of the share- 
holders, Mr Richard Hart. It was a contact duly 
established at the point of engagement. 
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The terms and conditions of the contract were matters 
discussed between the Applicant and Mr Graham Hart 
and his son, Mr Richard Hart, for the Respondent at a 
meeting at Welshpool in October 1985. Prior to that 
some discussions over the telephone about the possibility 
of employment had taken place between Mr Richard 
Hart and the Applicant, who was then based in the 
Albury-Wodonga region. 

It was agreed between the parties that the terms of 
employment included benefits to the Applicant of a 
salary of $16 (XX) per annum, a 10 per cent bonus based 
on the nett farm profits, the use of a telephone free of 
charge, meat for his own consumption, petrol free of 
charge for his personal use and for use in his capacity as 
farm manager, a house which was to be repainted 
internally prior to his taking up residence, and four 
weeks' annual leave. 

The Applicant claims there were other and additional 
terms. These were that the hours to be worked per week 
were 40 with no payment for overtime; that the house 
was to be renovated as well as painted; that the carpets in 
the house were to be cleaned or replaced; that new blinds 
and an electric stove were to be installed; that all plant 
and equipment on the farm was to be made available to 
the Applicant in good working condition, with the 
Applicant to be responsible as far as possible for its 
maintenance thereafter; that a Toyota FJ45 four wheel 
drive vehicle was to be provided on the same basis; that 
"Normal holiday, sick leave, etc provisions" were to 
apply and that the bonus of 10 per cent of the nett farm 
profit was to be paid for each year of employment. The 
Applicant also claims that it was a condition of his 
employment that the parties undertake a calf rearing 
project. This last will be dealt with subsequently. 

The Respondent counterclaims that in respect of 
annual leave it was a benefit which was to become due 
after 12 months' continuous service with no provision 
for any pro rata entitlement; that the 10 per cent bonus of 
the nett farm profits was to be calculated on the basis of 
each financial year; and that no hours were stipulated but 
that the position of farm manager was at all times a full- 
time one. All other claims were denied by the 
Respondent. 

The scheme of the calf rearing project which the 
Applicant claims was a contractual entitlement may be 
briefly described. It involved some 20 dairy cows 
belonging to the Applicant's family being placed on 
Culburra Downs. Milk from these cows was to be used to 
feed 200 calves which were to be purchased by the 
Respondent. Prior to marketing the calves were to be fed 
on pasture. The Applicant was to receive 10 per cent of 
the nett profits from the marketing of the reared calves 
with the remainder going to the Respondent. According 
to the Applicant the refusal of the Respondent to comply 
with the terms of the contract of employment in this 
respect effectively denied him the sum of $2 000, that 
being 10 per cent of the expected nett return based on 
prices current at the relevant time. The Respondent 
acknowledges that the calf rearing project was discussed 
prior to the commencement of the contract of employ- 
ment but denies it became a term of that contract. 

I have considered the submissions and evidence of this 
aspect of the claim by both parties at great length. It is 
my conclusion that it is unlikely that the Applicant would 
have accepted the position of farm manager with the 
Respondent unless he believed, after discussions with the 
Respondent, that the calf rearing project would occur. 
However, that does not of itself establish that it was a 
term of the contract of employment or, if it was, that it 
would take place immediately. Nor, in my view, can 
either be implied. 

Given the previous experience of the Respondent with 
such a scheme when, albeit under a previous farm 
manager and with a different feeding approach, half of 
the calves involved died before the scheme reached 
fruition, it is reasonable to conclude that the Respondent 
would have been hesitant to commit itself to the 

expenditure involved by agreeing to it as a term of the 
contract of employment from the outset. It is my view 
that at the point where the contract of employment 
commenced it was highly probable that if the 
Respondent was satisfied as to its viability the calf 
rearing project would proceed in the manner outlined in 
the foregoing, but that is all. And clearly that is 
insufficient to establish it as a due entitlement pursuant 
to section 29 (b) (ii) of the Act. 

And for this part of the claim to succeed pursuant to 
section 29 (b) (i) of the Act — i.e. by way of 
compensation awarded in the event of a finding of unfair 
dismissal, it is my view that it is necessary for the 
Applicant to demonstrate that such compensation was 
warranted by the damage suffered by the Applicant as a 
consequence of such dismissal. But the facts are that the 
abandonment of the calf rearing project by the 
Respondent occurred in January 1986 and the Applicant 
gave notice of termination of the contract of employ- 
ment early in May 1986. Both events preceded the 
Applicant's dismissal. There was no prospect of the calf 
rearing project proceeding in the period between when 
the notice of resignation was given and the date it was to 
take effect. Therefore the contention that the Applicant 
suffered a loss, measured in terms of the calf rearing 
project, as a result of the dismissal has no substance. 

The other aspect of the claim pertaining to section 29 
(b) (ii) of the Act is for a payment equivalent to pro rata 
annual leave. But the reference in the Applicant's further 
particulars to "normal" holiday provisions was not 
taken much further by way of submissions of evidence. 
In my view the Applicant has not established that it was a 
term of his contract of employment that he was entitled 
to annual leave on a pro rata basis. 

It remains to consider the Applicant's claim that he 
was unfairly dismissed. 

A number of facts leading to the dismissal are relevant. 
Early in May 1986 the Applicant gave notice to Mr 
Richard Hart, for the Respondent, that he was 
terminating the contract of employment. It was subse- 
quently agreed between the parties that the contract 
would end on 30 June 1986. The applicant was dismissed 
on 22 May 1986 by way of a letter delivered to him on 
that date. Other events directly relevant to the dismissal 
are considered subsequently. 

The Respondent made a number of allegations in the 
letter of dismissal. These included references to excessive 
use of petrol and of the telephone, inadequate feeding of 
stock and neglect leading to stock deaths and, at least 
implicitly, misuse of stock feed. But the most serious 
allegation was that by working "full-time" for one 
motor vehicle sales company from 10 February 1986 to 2 
May 1986 and for another from 5 May 1986 without the 
knowledge and consent of the Respondent the Applicant 
had been disloyal and, it is implied, this action by the 
Applicant accounts at least to some degree for the other 
situations of which the letter complains. 

There is no evidence which establishes that the Appli- 
cant was working elsewhere on a full-time basis during 
the period of his contract of employment with the 
Respondent. However, that does not dispose of the issue 
of external employment entirely because the Applicant 
acknowledged that he was employed part-time as a 
motor vehicle salesman by an employer other than the 
Respondent during his contract of employment with the 
Respondent. 

According to the Applicant the total number of hours 
he worked in this other employment was limited to the 
period 10 February 1986 to 2 May 1986, and was only 
undertaken by the Applicant in the belief that Mr 
Richard Hart had condoned it. This last point, according 
to the Applicant, was in the context of Mr Richard 
Hart's embarrassment about the vetoing of the calf 
rearing project by other shareholders in the Respondent 
company a mere three weeks after the Applicant 
commenced working for the Respondent. 
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The Applicant acknowledged that he did not tell any 
member of the Hart family, including Mr Richard Hart 
of the details of this other employment but he claimed 
this was due to the express preference of Mr Richard 
Hart. 

Mr Slade gave evidence that his work with the motor 
vehicle sales company, which was located at Mandurah, 
was only performed when his farm duties permitted; that 
it never exceeded five hours on any one day including 
travelling time; that at no stage did he work on five days 
in any one week; that the hours in which he did this work 
were in the middle of the day when his farming duties for 
the morning were completed and his afternoon/evening 
farm duties were yet to begin; that he did not leave the 
farm at all if it appeared a cow was to begin calving, or he 
may be needed; that his son Byron competently acted as 
overseer in his absence; that the Applicant was always in 
a position to return to the farm in the event of an unfore- 
seen need arising in his absence; and that responsibility 
for animal husbandry on Culburra Downs was at all 
times effectively and conscientiously carried out by him 
notwithstanding his other employment. 

Mr Slade's evidence regarding the second motor 
vehicle sales company was that though he was "on the 
books" from 5 May 1986, this was a technical detail 
related to a franchise contract and he had not actually 
done any work for this company prior to his dismissal on 
22 May 1986. 

In his evidence Mr Richard Hart denied that any 
authority, implicit or otherwise, was given at any stage by 
the Respondent to Mr Slade to look for or undertake any 
other employment, including part-time employment, 
during his engagement as farm manager and that the first 
knowledge he had of it, other than suspicions raised with 
him by other members of the Hart family, was on 15 May 
1986. 

Having regard for all before me I have concluded that 
the question of whether the Applicant's actions in 
securing part-time external employment constituted 
misconduct is a proper one in these proceedings. At this 
point it should be made clear that the question is not 
whether the Applicant had a right to undertake another 
contract of employment whilst engaged by the 
Respondent. The question is whether, in all the circum- 
stances, the Applicant's action in undertaking another 
contract of employment whilst engaged by the 
Respondent was such that it struck at the heart of his 
contract with the Respondent. 

And I have concluded that that question alone is the 
crux of the matter for the following main reasons. 

First, some of the Respondent's complaints in the 
letter of dismissal which may have constituted abuse of 
the contract of employment are not substantiated. There 
is insufficient before the Commission to establish that 
the Applicant abused his right to the use of the telephone 
and of petrol. Further, the question as to whether the 
Applicant misused stock feed is not one which the 
Respondent prosecuted with vigour and, in the absence 
of any detail of the terms of the arrangement between the 
Applicant and the Respondent on this matter and other 
circumstances of it, there is no finding here. 

Second, the fact is that though there were stock deaths 
during the Applicant's period of employment, the 
Respondent did not terminate the contract at a relevant 
time. It follows that for the stock deaths to be considered 
in the grounds for summary dismissal it was necessary for 
the Respondent to establish that these deaths or a 
significant number of them were attributable to the 
neglect of his duties by the Applicant as a direct 
consequence of his external employment. In my view that 
connection has not been established. 

I have carefully considered the evidence of the 
Applicant and Mr Richard Hart on the question of 
external employment and all other aspects of the case. 
Both gave their evidence in a forthright, honest manner 
and I was left with the impression that if the management 
of the farm had simply been left to these two individuals, 
this matter would not have come before the Commission. 

It is clear that from its outset the employment relation- 
ship was dogged by suspicion and criticism of some of the 
other shareholders and members of their families. It is 
equally clear that early on in the contract, and partially as 
a consequence of the foregoing, the Applicant was both 
disappointed and disillusioned by the situation in which 
he found himself. The abandonment of the calf rearing 
project so soon after the commencement of his employ- 
ment was one, and undoubtedly a major factor in this 
disillusionment. But these observations do not signifi- 
cantly bear on the basic question in this matter. 

The position of farm manager was always a full-time 
one. It is clear from the evidence that neither the 
Applicant nor the Respondent defined this as a set 
number of hours per week. Indeed, given the industry 
and the type of work entailed, it would have been 
surprising if they had. Equally clearly the type of work 
involved entailed an "on-call" component, particularly 
in relation to calving. In my view, any diminution of the 
Applicant's ability to respond to on-call situations, 
whether actual or potential, was a serious matter which 
the Respondent was entitled to have knowledge of and to 
give consideration to in the light of its contract with the 
Applicant. 

I consider it unlikely that Mr Richard Hart would have 
agreed to the external employment situation as described 
by the Applicant for the period 10 February 1986 to 2 
May 1986 had he known the details. And I consider it 
likely Mr Slade knew this. There are two main reasons 
for this conclusion. The evidence is that the Respondent 
was always opposed to the Applicant's son having any 
mangerial role or responsible position on the farnf and 
this was known to the Applicant. Second, the calving 
season was imminent and, while the parties agreed during 
the proceedings that the Applicant is very skilled in the 
work which may ensue, the application of these skills and 
his expertise in forecasting the calving process were not 
matters established by demonstration at the time the 
Applicant says he raised the general question of external 
employment with Mr Richard Hart. 

Having regard for all before me I have concluded that 
in the circumstances the Applicant had a responsibility to 
detail the external employment to the Respondent. In 
failing to so do he effectively abrogated the 
Respondent's rights in the matter. In my view the 
Applicant's action was sufficient to warrant summary 
dismissal. 

But that is not the end of the matter because it is a fact 
that a summary dismissal of the Applicant by the 
Respondent was not effected appropriately. The 
Respondent allowed the contract of employment to 
remain on foot after discovering the Applicant's 
misconduct. 

Mr Richard Hart's evidence was that he discovered on 
15 May 1986 that the Applicant had employment 
external to his farming duties during the period 10 
February 1986 to 2 May 1986. As a result the Applicant's 
salary for the month of May which, in normal circum- 
stances would have been paid into the Applicant's bank 
account on that day, was not so paid and the Respondent 
decided to terminate the Applicant's employment for 
misconduct. But though salary was withheld, and 
continued to be, the Applicant was not immediately 
dismissed. Mr Richard Hart's evidence is that it was 
intended to "break the news" of his dismissal to the 
Applicant on the evening of Sunday, 18 May 1986 "after 
the workload (of that day) had been completed". But 
this did not eventuate either. The further evidence is that 
on Monday, 19 May 1986, Mr Richard Hart discovered 
that the Applicant had entered into an employment 
relationship with another motor vehicle sales company 
on 5 May 1986. A letter of dismissal dated 19 May 1986 
was drawn up. It was delivered by hand to the Applicant 
on the evening of 22 May 1986 by one of the shareholders 
of Graham Hart Holdings Pty Ltd, Mr David Hart, i.e. 
seven days after the Respondent became aware of the 
Applicant's action in taking external employment. 
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Clearly an employer, not having exercised its right 
under common law to summarily dismiss an employee 
for misconduct at the time when the misconduct justify- 
ing dismissal became known to it, cannot reserve that 
right for future use on the same grounds, and cannot 
thereby abrogate contractual entitlements. It follows 
that the Respondent unfairly dismissed the Applicant in 
this instance. 

The Applicant's claim regarding entitlements is 
threefold. First he claims he is due salary up to the time 
of his dismissal. Second he claims he is due payment 
from the point of his dismissal to 30 June 1986 when his 
resignation would have taken effect. Third he claims he is 
due payment in lieu of the petrol he would have had 
available if the contract had remained on foot to 30 June 
1986. 

The Applicant was paid on the third Thursday of each 
month for that calendar month. The last salary payment 
received by the Applicant was on 18 April 1986. It 
follows that the Applicant received due salary for April 
1986 but received no salary for any part of May. In my 
view he is due salary for that period in May when he was 
employed by the Respondent, i.e. 1 May 1986 — 22 May 
1986. The question then is whether he is due payment in 
lieu of notice for the period claimed or a lesser period or 
at all. 

I accept that it was an agreed term of the contract 
between the parties that notice of one month be given in 
the event of its termination by either party. But it was not 
an agreed term that there be payment in lieu of notice. 
Nor, in my view, does the occupation involved and terms 
such as the on-site residence by the employee allow of 
any implied term of payment in lieu of notice. Similarly, 
I find that there was no contractual entitlement to 
payment of moneys in lieu of the petrol provided under 
the contract of employment. 

It remains to deal with the question of compensation 
for the unfair dismissal of the Applicant. The Applicant 
is effectively claiming compensation by way of a money 
payment expressed in terms of the entitlements he would 
have been due if the contract had continued to 30 June 
1986. 

In considering this question I have had regard for all 
before me, including the fact that the Applicant 
continued to reside in the Respondent's house for a 
period after the dismissal and that he already had alter- 
native full-time employment available to him at the time 
of the dismissal, and have concluded that the 
Respondent should pay the Applicant the salary he 
would have received from the period 23 May 1986 — 31 
May 1986 had he not been dismissed. 

An Order reflecting the foregoing will now issue 
subject to any speaking to the minutes. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 281 of 1987. 

Between Illya Smith, Applicant and Caramel Nominees 
Pty Ltd trading as Pegasus Transport, Respondent. 

Order. 
HAVING heard Mr T.O. Coyle (of Counsel) on behalf 
of the Applicant and Mr M.L. Greenland (of Counsel) 
on behalf of the Respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, and by consent, orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 29th day of May 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 319 of 1987. 

Between Raymond Smith, Applicant and DTX Australia 
Limited, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
parties to that conference reached agreement; now there- 
fore I, the undersigned, before whom the conference was 
held do hereby order — 

1. That the Respondent pay to the Applicant the 
sum of $4 010.15 within 21 days of the date of this 
Order. 

Dated at Perth this 13th day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 812 of 1986. 

Between Francis James Slade, Applicant and Graham 
Hart Holdings Pty Ltd, Respondent. 

Order. 
HAVING heard Mr G.C. Baldock (of Counsel) on 
behalf of the applicant and Mr B.D. Williams on behalf 
of the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby — 

Orders that the Respondent pay to the Applicant 
the sum of $1 333.33 less due taxation deductions 
within 14 days of the date of this Order. 

Dated at Perth this 19th day of March 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 163 of 1987. 

Between Robert George Snow, Applicant and Jobec Pty 
Ltd, Respondent. 

Order. 
HAVING heard the Applicant Mr R.G. Snow in person 
and Mr R. Davis (of Counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 13th day of May 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 57 of 1987. 

Between Ian Stewart, Applicant and Mojo-MDA, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
by the Industrial Relations Act 1979, hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 14th day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1111 of 1986. 

Between Colin John Sullivan, Applicant and Kaleema 
Home Builders Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
parties to that conference reached agreement; now there- 
fore I, the undersigned, before whom the conference was 
held do hereby order — 

1. That the Respondent pay to the Applicant the 
sum of $3 500 within 14 days of the date of this 
Order. 

2. That the Respondent provide the Applicant 
with a formal letter setting out the reasons for the 
termination of his contract of employment within 14 
days of the date of this Order. 

Dated at Perth this 24th day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 176 of 1987. 

Between Hillary Townsend, Applicant, and Varity Pty 
Ltd trading as Carpet City, Respondent. 

Order. 
HAVING heard the applicant in person and Mr Buckley 
on behalf of the respondent in conference on 6 April 
1987, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the application be dismissed for want of 
prosecution. 

Dated at Perth this 18th day of May 1987. 

J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b). 

Rosemary Tyndall 
and 

Admiralty Travel Services Pty Ltd. 
(No. 1025 of 1986.) 

NON-AWARD. 

Clerical/Courier/Sales Travel 

COMMISSIONER KENNEDY. 
Perth April 1987 

Contract of employment — Claim for unpaid wages — 
Commission found wages due — Ordered payment. 

Decision. 
THE COMMISSIONER: This application was brought 
pursuant to section 29 (b) of the Industrial Relations Act 
1979. The Applicant claims she has not received due 
benefits under her contract of employment with the 
Respondent. 

The matter was originally listed for a conference 
pursuant to section 32 of the Act. There being no 
appearance by or on behalf of the Respondent at the 
appointed time, that conference did not proceed and the 
matter was listed for hearing. There was no appearance 
by or on behalf of the Respondent at that hearing which 
was on 31 March 1987. 

The Applicant claims that she is due the sum of 
$1 187.21 being the total nett wages owed her for services 
she performed under her contract of employment with 
the Respondent when that contract ended in April 1985. 

The Applicant, who gave sworn evidence, stated that 
she commenced work with the Respondent on a part- 
time basis in November 1983 at an agreed rate of $5.00 
nett per hour. Her duties included general office work, 
courier work, banking, and sales work on American 
navy ships. 

According to the Applicant, payment of wages by the 
Respondent to her was irregular from the outset and she 
began and continued the practice of submitting monthly 
statements to the Respondent. The detail on each 
monthly statement included the dates worked, the times 
within which the hours were worked, the total hours 
worked on each date, the total payments due at the rate 
of $5.00 nett per hour and total wages, if any, which were 
received by her in each month. The carbon copies of the 
statements from November 1983 through to April 1985 
were before the Commission. 

Having regard for all before me, I am satisfied that a 
contract of employment between the Applicant and the 
Respondent existed and that it was on foot during the 
period claimed by Ms Tyndall. Further, I am satisfied 
that her work was not covered by an award and that in 
the period being claimed for she was an employee 
pursuant to the Industrial Relations Act 1979. 

There is evidence before the Commission that at the 
time of the hearing the Respondent was a duly registered 
Company, with the address of a principal, Suzanne 
Finucane Money, being the same as that cited by the 
Applicant in making this claim. Having regard for all 
before me, I am satisfied that the Respondent is aware of 
the Applicant's claim for unpaid wages. 

I have concluded that the Applicant's claim for wages 
owing at the rate of $5.00 nett per hour should succeed. 
That amount after allowing for sundry deductions for 
items such as telephone calls, which were not part of the 
original claim as filed and served, is $1181.01. An order 
to that effect will now issue subject to any speaking to the 
minutes. 

The applicant appeared in person. 
There was no appearance by or on behalf of the 

Respondent. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1025 of 1986. 

Between Rosemary Tyndall, Applicant and Admiralty 
Travel Services Pty Ltd, Respondent. 

Order. 
HAVING heard the Applicant in person and there being 
no appearance by or on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Respondent pay to the Applicant the 
sum of $1 181.01 nett being due wages within seven 
days of the date of this order. 

Dated at Perth this 30th day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 164 of 1986. 

Between Jacobus Van Dijken, Applicant and Bunnings 
(Northern Territory) Pty Ltd, Respondent. 

Before Mr Commissioner W.S. Coleman. 
The 3rd day of March 1987. 

Mr J. Redman (of Counsel) on behalf of the 
Applicant. 

Mr R. Fenbury (of Counsel) on behalf of the 
Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is a claim under section 29 
(b) (i) of the Act. 

In August 1985, Mr Van Dijken was summarily 
dismissed from employment as Branch Manager with 
Bunnings (Northern Territory) Pty Ltd in Darwin, for 
dealings in which he had engaged while employed as 
Trade Manager with Bunnings Building Supplies Pty Ltd 
at O'Connor, the position he held immediately prior to 
his transfer to the Northern Territory. 

Bunnings (Northern Territory) Pty Ltd as a wholly 
owned subsidiary of Bunnings Building Supplies Pty Ltd 
which in turn is part of the corporate group headed by 
Bunnings Limited, formerly known as Bunnings 
Brothers Pty Ltd. 

As a preliminary point the respondent argues that the 
Commission lacks jurisdiction to hear the application 
because at the time of the dismissal Mr Van Dijken 
resided in Darwin and was employed by Bunnings 
(Northern Territory) Pty Ltd, a Company which traded 
solely in the Northern Territory. It is submitted that in 
the absence of the application of the Commonwealth 
Conciliation and Arbitration Act in this case, and as 
there is no legislation comparable to the Industrial 
Relations Act of Western Australia, the relief that Mr 
Van Dijken must seek is through a common law action 
for damages in breach of contract. This action would be 
commenced in the Local Court in the Northern 
Territory. Provision exists under the Local Courts Act 
for an appeal in such a matter. 

The respondent refers to section 23 (3) (d) of the 
Industrial Relations Act 1979, noting that the 
Commission shall not exercise j urisdiction "... if there is 
provision, however expressed, by or under any other Act 
for or in relation to a matter of that kind and there is 
provision, however expressed, by or under that other Act 
for an appeal in the matter of that kind". It is submitted 
that both these requirements are catered for by the Local 
Courts Act of the Northern Territory. The respondent 
concludes that "the Commission cannot regulate this 
dismissal by hearing an application complaining about it, 

because there is provision that was available to the 
applicant, such as is within the definition of section 23 (3) 
(d), that provision being in the Local Courts Act of the 
Northern Territory of Australia, an action that he (the 
applicant) could have commenced in Darwin, or 
elsewhere in the Northern Territory, and sought his 
remedy there" (Transcript p. 7). Furthermore it is 
submitted that the definitions of "industrial matter" and 
"industry" in the Industrial Relations Act 1979, do not 
include any reference of this Act to any other State. The 
"industry" in relation to which the applicant makes his 
claim is an "industrial matter' in an industry being 
carried on in the Northern Territory. 

In responding to argument on the preliminary juris- 
dictional issue the applicant concedes that the work from 
which he was dismissed was carried out in the Northern 
Territory but that the employment relationship was 
established in Western Australia. The applicant was re- 
located at the expense of the employer in Darwin and 
provided with accommodation at minimal cost. 

The applicant refutes the impact of the Local Courts 
Act of the Northern Territory as submitted by the 
respondent, and thereby argues that if the respondent's 
submission was to be accepted, then it would clearly 
mean that this Commission has no jurisdiction in matters 
involving unfair dismissals in this State, because there are 
similar provisions in the West Australian Local Courts 
Act as to jurisdiction and the rights of appeal. With 
respect to the question of whether or not the matter in 
issue is an "industrial matter" for the purposes of the 
Industrial Relations Act, it is submitted that the Act has 
an omission "in that it does not specify as to 
jurisdiction" (Transcript p. 10). Section 3 (i) deals with 
offshore application of the Act, but to bring the 
necessary connection with Western Australia, certain 
criteria are set down. Subsection (2) (c) of section 3 
specifies that for the purposes of subsection (1) an 
employer shall be connected with the State if that 
employer "being a body corporate, is registered, 
incorporated or established under a law of the State or is 
for the purposes of the Company's (Western Australia) 
Code deemed to be related to such a body". It is the 
applicant's submission that Bunnings (Northern 
Territory) Pty Ltd is a wholly owned subsidiary of 
Bunnings Limited, a Company incorporated in Western 
Australia and operating in other States. In the words of 
Mr Redman, Counsel for the applicant "we are looking 
at a situation where somebody is not covered by an award 
but was employed in such a way that their connection 
with the other State arose solely out of their 
employment" (Transcript p. 10). 

Presumably it is the absence of a specific provision in 
section (3) of the Act to a situation where employment is 
established and controlled by an employer in this State, 
but where the duties are undertaken in another State or 
States which is the omission of jurisdiction to which the 
applicant refers. On that view it is argued that it is 
illogical that a person employed by a Western Australian 
company and working just across the South Australian 
border for example, would have to bring his action in a 
similar court in South Australia. 

Finally it is submitted for the applicant that the scope 
of an "industrial matter" as defined in section (7) of the 
Act, gives the Commission the discretion to hear the 
application where "the Commission is of the opinion 
that the objects of this Act would be furthered if the 
matter was dealt with as an industrial matter" [section 
(7) (1) (i) and (ii)]. 

To a significant extent the jurisdictional issue was one 
which was forced upon the respondent to raise because 
of the uncertainty of the way in which the applicant 
would proceed. It was felt that it may have been argued 
by the applicant that "because any alleged misconduct 
occurred when the applicant was employed by Bunnings 
in Perth, that was not misconduct with regard to 
Bunnings (Northern Territory) Pty Ltd and therefore he • 
had been unfairly dismissed" (Transcript p. 317). But 
this was not the line pursued by the applicant and in the 
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light of that the respondent acknowleges that both 
parties accept that the respondent acknowleges that both 
parties accept that the applicant's employment with 
Bunnings should be looked at in the "global sense". 
Indeed the respondent states "although on a company 
law argument possibly it could be said that he (Mr Van 
Dijken) was employed by a different company, it would 
not be doing equity or justice between the parties for that 
to be given any great weight in these proceedings" 
(Transcript p. 318). I can but agree with this statement; 
nevertheless the jurisdictional issue remains to be 
determined. 

Within the corporate structure of the Bunnings 
Group, Bunnings (Northern Territory) Pty Ltd is that 
entity which although incorporated in Western 
Australia, operates branches of Bunnings Building 
Supplies Pty Ltd in Darwin and Palmerston in the 
Northern Territory. Bunnings (Northern Territory) Pty 
Ltd is a wholly owned subsidiary of Bunnings Building 
Supplies Pty Ltd the marketing arm for hardware and 
timber by the group of Companies headed by Bunnings 
Limited. Bunnings Management Services Pty Ltd 
services the Bunnings Groups' financial and adminis- 
trative functions including corporate development and 
personnel and industrial relations. 

The various wholly owned companies in Bunnings 
Group perform specialised functions which service the 
corporate body headed by Bunnings Limited. The 
corporate entity's marketing division, Bunnings Building 
Supplies Pty Ltd, comprises a network of some 30 
branches and trade centres throughout Western 
Australia and three branches in other States, all of which 
draw on resources provided by Bunnings Management 
Services Pty Ltd. The facilities for servicing or 
supporting the "industry" in which the corporate group 
are engaged, are established and maintained in this State. 
The decisions affecting or relating to the work of 
employees, their privileges, rights, duties and entitle- 
ments are determined by their employer which in its 
various corporate forms, is incorporated in Western 
Australia. However, although the corporate entity which 
directs the operation of its industry, and which as 
employer regulates the contractual relationships with 
many of its employees, resides in Western Australia, that 
in itself is insufficient to determine the matter of juris- 
diction as raised by the respondent in these proceedings. 
Those persons employed in Queensland for instance, in a 
branch of the Company, although incorporated in 
Western Australia and controlled from Western 
Australia, would have all the rights and entitlements set 
down in statutes of that State. The fact that the 
Company is domiciled in Western Australia and control 
is exercised from Head Office, would not displace that 
entitlement. However for those persons employed by the 
corporate body in Western Australia and who are trans- 
ferred to another State for a specified term, or who 
perform duties on a temporary basis, although their 
notional employer may change to a different entity 
within the corporate group, should not be disadvantaged 
with respect to entitlements which existed under the 
arrangements which prevailed when the employment 
relationship was established. An application of these 
considerations to the operations of the Bunnings Group 
results in the following — 

(a) Where employment commences with Bunnings 
(Northern Territory) Pty Ltd and rights and entitlements 
accrue from service with that Company alone, a claim 
against unfair dismissal would, in the absence of legis- 
lation comparable to the Western Australian Industrial 
Relations Act, need to be pursued under the Local 
Courts Act of the Northern Territory. In this situation 
the entitlements have accrued in the employment of the 
named employer and the cause of action arose out of that 
employment. 

(b) Where employment commences with Bunnings 
Building Supplies Pty Ltd in Western Australia and 
rights and entitlements accrue from service with that 
Company in this State, and the employee is transferred 

interstate for a finite period under the notional 
employment of another corporate entity, a claim for 
unfair dismissal arising from service with Bunnings 
Building Supplies Pty Ltd should be considered under 
the Industrial Relations Act 1979. In this situation the 
entitlements accrued from service in Western Australia 
and the cause of action arose out of that period of 
employment. 

It is fundamental to the determination of the 
jurisdictional issue that the employment arrangements 
between different corporate bodies i.e. Bunnings 
(Northern Territory) Pty Ltd and Bunnings Building 
Supplies Pty Ltd which only reflect the enterprise's 
marketing structure, should be regarded as being with a 
single employer and that such employment was 
continuous and predominantly in this State. 

I do not consider that the limitation on the Commis- 
sion's jurisdiction as specified in section 23 (3) (d) of the 
Act, is activated by the existence of the Local Courts Act 
in the Northern Territory and the provisions for appeal 
set out therein. The "other Act" to which this subclause 
refers is an Act of this State. 

Nothing stated in section 3 of the Act dealing with its 
application offshore limits the jurisdiction with respect 
to the circumstances of the present matter. Indeed that 
provision lends support to the scope of application of the 
Commission's jurisdiction. 

The matter of Mr Van Dijken's summary dismissal is 
an "industrial matter" within the meaning of the Act 
and as such the present application requires determina- 
tion in accordance with the requirements of section 26 of 
the Act. 

On 20 August 1985 at the conclusion of an interview 
conducted by Mr R. St Quintin, Manager Internal Audit 
Department, Bunnings Management Services Ltd and 
Mr P. Steens General Manager, Bunnings (Northern 
Territory) Pty Ltd, Mr J. Van Dijken was summarily 
dismissed from employment with Bunnings (Northern 
Territory) Pty Ltd for what was expressed by Mr St 
Quintin to be "gross misconduct as a Manager and a 
breach of trust in his position at the time of employment 
at O'Connor" (Transcript p. 40). The alleged "gross 
misconduct" arose out of Mr Van Dijken's dealings 
associated with the purchase of building supplies for a 
house being constructed by Mr C. Dipane. While 
occupying the position of Trade Manager at the 
O'Connor Branch Store of Bunnings, Mr Van Dijken 
entered into an arrangement with one Emil Vincec (also 
known as Emil Volk), then engaged as the Supervisor for 
the construction of Mr Dipane's house. Pursuant to that 
arrangement Mr Van Dijken accepted a cheque drawn by 
Mr Dipane in his favour for $7 000 and subsequently had 
another cheque for $9 320.74 again drawn by Mr Dipane 
but in favour of Bunnings, credited to his debtors 
account with his employer. 

The Company submits that firstly, the cheque for 
$7 000 involved money that was being held on trust for 
future expenditure by Mr Dipane and yet was retained by 
Mr Van Dijken in a personal savings account; it was 
money that the drawer believed was going to Bunnings to 
secure the supply of building materials. With respect to 
the second cheque made payable to Bunnings, the funds 
were credited to the applicant's debtors account with 
Bunnings which at that time had debits totalling $13 000. 
It is submitted that this payment should have gone 
directly to Bunnings and should not have been diverted 
to enable Mr Van Dijken to derive a significant benefit. 
Again this was money received by him on trust. Finally as 
the third element of the alleged misconduct, the 
Company cites the applicant's lack of satisfactory 
explanation for his actions when given the opportunity to 
do so. 

Towards the end of 1984, Mr Vincec attended 
Bunnings O'Connor Branch to avail himself of an 
advisory service for a "quantity take-off" on building 
materials and supplies for a job which if his submission 
on price to the owner/builder Mr C. Dipane was success- 
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ful, he would be appointed as Supervisor. The advisory 
service to a large extent operated through the efforts of 
Mr Van Dijken. 

Although Bunnings has a Quantities/Quotation 
Division at Welshpool, smaller builders and 
owner/builders were at the time of Vincec's inquiry, 
unable to obtain information without a delay of 
approximately six weeks. Mr Van Dijken, who was Trade 
Manager (effectively second in charge of the Branch) 
undertook quantity take-offs in an attempt to stimulate 
sales. But this duty had become so onerous, necessitating 
considerable time out of hours, that he served notice on 
the Company that he would no longer be doing the work. 
The matter was addressed by management but without 
any satisfactory conclusion being reached. When Mr 
Vincec made the urgent request for a quantity estimate, 
he was referred to Mr Van Dijken by another member of 
Bunnings' staff. Mr Van Dijken explained the situation 
but on the basis that the job in question represented the 
potential for a significant sale, he agreed to provide Mr 
Vincec with a quantity take-off or estimate which would 
be undertaken by him out of hours and for which he 
expected payment. This arrangement was agreed with Mr 
Vincec and there was evidently some understanding that 
payment in the order of $300 to $400 would be 
forthcoming. 

Subsequently Mr Vincec's submissions to the 
owner/builder on prices for the supply of materials and 
labour were successful and he was appointed as 
Supervisor of the job, a position for which he was to 
receive a fee. 

No payment was made to Mr Van Dijken for his 
services but before any cheques were drawn by Mr 
Dipane, the owner/builder, the arrangement between Mr 
Vincec and Mr Van Dijken was modified to a deal 
whereby Mr Van Dijken would stand by his quantities 
take-off and there would be no price increase on items set 
out in the estimate provided by him. On the basis of this 
undertaking Mr Van Dijken was to be liable for any 
miscalculations in the quantity take-off. As a safeguard, 
it was understood that tradesmen were not to waste 
material and that Mr Van Dijken would be checking this. 
If an item in the specification and in the drawing was 
missing Mr Van Dijken would supply the material. In the 
estimate compiled by Mr Van Dijken, an amount was 
allowed to meet such contingencies. It was agreed 
between Mr Van Dijken and Mr Vincec that any profit 
remaining on the job would be shared. Mr Van Dijken 
stated that all materials would be supplied through 
Bunnings. Mr Dipane was not privy to the arrangement 
between Mr Van Dijken and Mr Vincec, save only that he 
understood that through his Supervisor he had secured a 
deal whereby the building supplies necessary for the 
construction of his home would be obtained through 
Bunnings at a fixed price. 

On 20 December 1984 Mr Vincec took Mr Dipane's 
cheque for $7 000, drawn in favour of Mr Van Dijken to 
Bunnings store at O'Connor and gave it to the applicant. 
On the same day Mr Vincec was given $500 in cash and a 
cheque payable to him for $500 by Mr Van Dijken. The 
next day Mr Van Dijken deposited Mr Dipane's cheque 
in his savings account with Perth Building Society. 

During the period in which arrangements pursuant to 
the construction of Mr Dipane's house were carried on, 
Mr Van Dijken operated an approved debtors account 
with Bunnings. At that time he was also principal of the 
company, Domestic and Commercial Fencing. Through 
that company's dealings with Bunnings via Mr Van 
Dijken's debtors account and with the approved use of 
his account by friends, significant purchases were made 
from Bunnings. Monthly debits well in excess of the 
initial credit approval were recorded. Payments for that 
account were due and were made within the specified 
period of approximately 28 days from the end of the 
previous month. The scope of trading and the particular 
individuals involved in the use of Mr Van Dijken's 
debtor account were known to the management of 
Bunnings. 

Early in February Mr St Quintin, Manager Internal 
Audit Department, was requested by the Credit Manager 
to approach Mr Van Dijken concerning the level of his 
debtors account with the Company. At that time debits 
totaUed $13 000. Mr Van Dijken was interviewed by Mr 
St Quintin and by Mr J.W. Hudson, Manager Bunnings 
O'Connor Branch and in an amicable discussion Mr Van 
Dijken agreed to finalise and terminate the account prior 
to his departure to Darwin, where he was to take up the 
position of Branch Manager. The promotion to this 
position was confirmed in a letter dated 11 February 1985 
from the General Manager, Bunnings (Northern 
Territory) Pty Ltd. 

On 5 February 1985 Mr Vincec handed Mr Van Dijken 
a cheque for $9 320.74 from Mr Dipane. The cheque was 
drawn in favour of Bunnings. It was accepted by Mr Van 
Dijken and credited to his debtors account. 

On or about 19 February 1985 the Quantities/ 
Quotation Department of Bunnings supplied a quantities 
take-off of timber requirements for the construction of 
Mr Dipane's house. The request for the quantities/take- 
off was received from Mr Paul Smith, an employee of the 
Fencing Department in Bunnings and a friend of Mr Van 
Dijken. Mr Smith's request was initiated on Mr Van 
Dijken's behalf and in the belief that Bunnings was 
locked into a price on that job. 

Mr Van Dijken took up the appointment of Branch 
Manager for Bunnings in Darwin at the end of February 
1985. He subsequently visited Perth and attended the 
O'Connor Branch in May 1985. At that time he met with 
Mr Vincec and discussed progress on the Dipane job with 
Mr Hudson, Manager O'Connor Branch. 

The supplies of timber for the construction of Mr 
Dipane's house commenced in April 1985. As a result of 
an incident at the work site unrelated to any matters here 
in issue, Mr Dipane became aware that the timber being 
delivered did not come from Bunnings. After collecting 
all available invoices and after checking with his bank on 
the clearance of cheques associated with purchases of 
building supplies, Mr Dipane approached Mr Hudson, 
Manager of Bunnings, O'Connor Branch in August 1985 
and pointed out that a discrepancy existed between funds 
he had paid out for purchases that he understood were to 
be made from Bunnings and invoices for building 
supplies received. A shortfall of approximately $3 000 
was estimated. The matter was investigated through 
Bunnings Internal Audit Department. Arising from that 
investigation Mr R. St Quintin was directed by the 
Managing Director of Bunnings Building Supplies Pty 
Ltd to travel to Darwin. In the company of Mr P. Steens, 
General Manager of Bunnings Northern Territory 
operations, Mr St Quintin was to interview Mr Van 
Dijken and under the authority of the Managing Director 
was enpowered to act in accordance with the direction 
that — 

In the absence of any satisfactory explanation for 
these very dubious transactions the matter was to be 
discussed with the General Manager of Darwin and 
the decision be made as to whether to retain Jack's 
services or to terminate summarily . . . 

(Transcript p. 31.) 
The interview took place on 20 August 1985 in Darwin 

and concluded after several hours with Mr Van Dijken's 
summary dismissal. 

In opposing Mr Van Dijken's claim of unfair dismissal 
pursuant to section 29 (b) (1) of the Act, the respondent 
Company in the circumstances of summary dismissal 
carries the onus of showing that on the balance of 
probabilities the action taken was justified in that the 
misconduct which precipitated the dismissal was incon- 
sistent with the fundamental element with the contract of 
service. To this end, evidence was called from Mr R. St 
Quintin on the background to the investigation, arising 
from Mr Dipane's complaint, the Company's accounting 
procedures and matters traversed at the interview with 
Mr Van Dijken in August 1985. Mr Hudson Manager, 
Bunnings O'Connor Branch, detailed his role in the 
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investigation arising from Mr Dipane's complaint and 
outlined arrangements that the Company has for 
progressing quotes. He provided information on 
arrangements that the company makes for cash sales and 
debtors accounts and the delivery of building supplies in 
those circumstances. Mr Hudson was able to speak on his 
discussions with Mr Van Dijken, on what he understood 
to be arrangements for a "big cash sale" known as the 
"Yolk job". 

Of crucial importance to the respondent's case was the 
evidence of Mr Dipane. He outlined the basis on which 
he had retained Mr Vincec to supervise the job after 
receiving a detailed estimate for each facet of the project, 
including timber requirements. This latter supply was 
stated to him by Mr Vincec to have been submitted by 
Bunnings through Mr Van Dijken who was stated to be 
the "Manager" or "acting Manager" of the O'Connor 
Branch. With the acceptance of Mr Vincec's submission 
on the job, Mr Dipane confirmed Bunnings, the quote 
supplier for timber, as the source for purchases. Mr 
Dipane had not contact with Mr Van Dijken prior to the 
applicant's summary dismissal. Mr Dipane controlled all 
payments for the construction of his home. 

In response to Mr Vincec's request for the payment of 
a deposit of $7 000 to secure a fixed price on timber 
supplies for the job, Mr Dipane drew the cheque in 
favour of Mr Van Dijken. That payment was subse- 
quently receipted by Mr Van Dijken on an undated 
quotation summary sheet under Bunnings letterhead. 
The amount on the quotation sheet was $15 840 for 
timber supplies. Mr Dipane accepted an estimate for the 
job based on Mr Vincec's submission of $16 320.74. It 
was stated by Mr Dipane that he was unaware of the 
discrepancy at the time as Mr Vincec retained the 
receipted quotation sheet. Mr Dipane stated his under- 
standing of the situation as being that he had paid the 
deposit to ensure that Bunnings, albeit through Mr Van 
Dijken, would hold and supply on request the timber at 
the price he was quoted. He responded to the next 
request for the balance of the amount when he was 
informed Mr Vincec that the transaction had to be 
finalised before Mr Van Dijken left for Darwin. Mr 
Dipane made the payment on 5 February 1985 but 
insisted that the payment should be to Bunnings and 
thereby have "no concern that my money wasn't safe" 
[Transcript p. 67 (a)]. When he realised that some of the 
timber supplies were not coming from Bunnings, Mr 
Dipane did not pursue the matter with Mr Vincec in any 
depth but referred to Bunnings. 

Other evidence presented by the respondent included 
verification from the shop assistant that receipted the 
cheque for $9 320.74 and directed the payment into Mr 
Van Dijken's debtors account on his instructions. 
Statutory Declarations were also presented from 
employees of Bunnings attesting to the request and 
subsequent preparation of a quantity take-off (for the 
Dipane home) on or about 19 February 1985. Mr J.J. 
Johnstone Manager, Personnel and Industrial Relations 
Services of Bunnings Management Services Pty Ltd 
presented information on the superannuation scheme for 
the Bunnings group of companies and to which Mr Van 
Dijken was a contributor. The evidence on this matter 
was not relevant to the determination of whether or not 
the applicant was unfairly dismissed, it only went to the 
issue of compensation. 

The applicant Mr Van Dijken was subjected to 
rigorous examination and cross-examination on all facets 
of his actions and attitudes associated with events that 
culminated in the termination of his employment on 20 
August 1985. 

Previously Mr Van Dijken had been employed by 
Bunnings as Branch Manager at the Riverton store. 
However, he had resigned that position but had subse- 
quently been persuaded to return to the Company. The 
second period of service commenced with his appoint- 
ment as Sales Representative on 30 August 1982. He was 
promoted to the position of Trade Manager, O'Connor 

Branch in February 1983 and took up the position of 
Branch Manager Darwin at the end of February 1985. 
That was the position from which he was dismissed. 

As Trade Manager O'Connor Branch, Mr Van 
Dijken's task was to stimulate sales, particularly in the 
area of supplies for the building industry. To this end he 
established an advisory service in the O'Connor Branch 
to attract the small builder and owner/builder, an area of 
the market not particularly catered for previously. Mr 
Van Dijken provided quantity take-offs and a product 
advisory service to these clients. However, this was at the 
cost of a considerable investment from him in terms of 
his after hours commitment. Management was aware of 
this but because of domestic pressure Mr Van Dijken 
found it necessary to curtail the provision of the quantity 
take-offs done by working on requests from builders out 
of hours. Management was informed of his decision but 
the problem was not addressed to Mr Van Dijken's satis- 
faction in that alternative arrangements were not made. 
In September or October 1984 Mr Van Dijken was 
disappointed to learn that his status within the manage- 
ment structure did not entitle him to participate in a 
Company share issue. 

Mr Van Dijken's interests were not confined solely to 
his appointment as Trade Manager Bunnings, O'Connor 
Branch. Through his debtors account with the Company 
Mr Van Dijken stated that his brother and another 
acquaintance, purchased building supplies for a venture 
carrying on business as Domestic and Commercial 
Fencing. Mr Van Dijken claimed that he provided 
administrative back up for that business and quoted for 
jobs on its behalf. He operated the debtors account with 
the approval of the Company's Credit Department as it 
was understood that Mr Van Dijken's brother was 
incapable of administering the account and that Mr Van 
Dijken would be accountable for debts that the business 
incurred with Bunnings. As stated previously Mr Van 
Dijken's promotion to Darwin was to result in the 
finalisation of the account in line with an undertaking 
given to Mr St Quintin and Mr Hudson. 

At the time Mr Van Dijken entered into the arrange- 
ment with Mr Vincec (who he only knew as Volk) to do 
the quantity take-off for the Dipane house, in his own 
time and for a fee, Mr Van Dijken assumed Mr Vincec to 
be a builder. When that deal changed to a guarantee by 
Mr Van Dijken to standby the price and quantities he 
became a partner in the venture. He was to share in the 
"profit" which may result from the buffer built into the 
estimate to allow for miscalculations in the quantities. 
Mr Van Dijken stated that he understood the purchase of 
supplies according to the estimates, were to be directed 
through Bunnings by Mr Vincec. 

To ensure that the arrangement was secure, a payment 
was sought from Mr Vincec when it was known by Mr 
Van Dijken that the price of "pink bats" which were 
required for the job would increase within one or two 
weeks from 20 December 1984. The applicant professes 
dismay at receiving a cheque in his favour for $7 000 
from Mr Dipane. He had expected it to be payable to Mr 
Vincec or to Bunnings. Receipt of this cheque was 
rationalised by Mr Vincec's confidence to him that he 
was bankrupt, and that the arrangement between the two 
would function on the basis of payments of accounts by 
Mr Van Dijken with him (Mr Van Dijken) reconciling the 
invoices at the completion of the job. At that time the 
profit would be shared. Mr Van Dijken stated that 
uncertainty as to what to do with the cheque resulted in 
him delaying payment into a private account with Perth 
Building Society for 24 hours after receipt from Mr 
Vincec. Mr Van Dijken confided to his fellow workers at 
Bunnings O'Connor Branch that he had won a large cash 
sale. It was understood by those who would be directly 
involved in compiling the order that it was a job with Mr 
Vincec (also known to them as Volk). 

The payment of $7 000 was receipted by Mr Van 
Dijken as "a deposit received from Mr Volk" [Exhibit 
(2) (a)]. This notation was recorded on a Bunnings 
quotation sheet which was unnumbered, undated and 
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specified a total for the summary of supplies as $15 840, 
an amount less than that which Mr Dipane had accepted 
from Mr Vincec for the job ($16 320.74 Exhibit 10). 

On 4 February 1985 a payment was made by Mr Van 
Dijken for the supply of oregan beams purchased from 
Timber Specialties, a competitor of Bunnings. This was 
done according to Mr Van Dijken at Mr Vincec's 
insistence as the quality of Bunnings supply of this 
timber was not up to the standard required. The order 
for the oregan beams was placed on 31 January 1985 by 
Mr Dijken's brother and the cheque in settlement of the 
account as delivered to Timber Specialties by Mr Paul 
Smith who happened to call in on Mr Van Dijken and 
made the payment for him. 

Another payment of $3 031 was made to Bunnings on 
4 February 1985 from Mr Van Dijken's private savings 
account. Included in this payment was the cost of "pink 
bats". 

The next significant transaction associated with the 
deal into which Mr Van Dijken had entered with Mr 
Vincec was the payment of $9 320.74 by Mr Dipane on 
5 February 1985. This payment was the balance of the 
amount on which Mr Dipane had secured a fixed price 
for the supply of timber. 

As stated by Mr Van Dijken the cheque in favour of 
Bunnings caused him concern as the arrangement had 
been for the payment of supplies to be made through 
him. He pressed Mr Vincec for a reason why the payment 
was to Bunnings and was told that Mr Dipane had made 
a mistake. As to why the situation could not be rectified 
Mr Dipane had "gone fishing". The inference being that 
he would not be available for some time. Mr Van Dijken 
was to subsequently learn that Mr Vincec had lied to him 
as to why the cheque was made payable to Bunnings. It 
was not a mistake by a deliberate action by Mr Dipane to 
secure his position for the supply of timber in the 
knowledge of Mr Van Dijken's imminent departure for 
Darwin. As to the excuse by Mr Vincec of Mr Dipane's 
unavailability, this was not so. As a professional 
crayfisherman, Mr Dipane operated out of Fremantle 
and returned each day — this was known to Mr Vincec at 
the time. 

Mr Van Dijken was able to maintain the method of 
operating the purchase of supplies through him for the 
job by having the cheque credited to his debtors account. 
According to Mr Van Dijken, this arrangement was 
suggested to him by several of the office staff who 

• overheard his discussed with Mr Vincec. At that time the 
Branch Manager, Mr Hudson was on leave and Mr Van 
Dijken was acting in that position. 

Mr Van Dijken was satisfied that his actions in 
handling the cheque were proper from the reassurances 
of the two members of the office staff and in the 
knowledge that the cheque was ultimately with 
Bunnings, in whose favour it was drawn. 

In the course of finalising matters relating to the 
Dipane house before his departure to Darwin, Mr Van 
Dijken stated that he was again confronted with an 
insistence from Mr Vincec for the supply of timber from 
a source other than Bunnings. This time Mr Vincec 
required that roofing timbers be obtained from McLeans 
Sawmills Pty Ltd, at a saving of $1 000 on the cost 
through Bunnings. Again Mr Van Dijken considered 
that it was better to secure the bulk of purchases through 
Bunnings and agreed to the outside purchase rather than 
to lose the whole of the sale through insisting on all 
purchases from his employer. The supply of timber from 
McLeans Sawmills Pty Ltd totaUing $3 854.16 was paid 
for by Mr Van Dijken by a personal cheque. In this way 
he offset some of the amount credited to his debtors 
account at Bunnings. 

Mr Van Dijken acknowledged that under the arrange- 
ment that he entered into with Mr Vincec, he derived 
benefit on the investment of funds in his personal 
account ($7 (XX) invested in the Perth Building Society on 
20 December 1984 with significant withdrawls only being 
made in February 1985), the settlement discount from 
Bunnings for prompt payment of his debtors account 

(settlement discount l/i per cent — S'Z per cent), a 
chance to share in a profit on the price quoted, accepted 
and paid by Mr Dipane ($16 320.74) and payment for his 
work in providing the quantity take-offs and plans for 
the tradesmen to work off in the construction of the 
roof. It was argued that the benefits obtained by way of 
interest and settlement discounts were not planned and 
were incidental to the matter. As it was necessary for him 
to standby the quote on price and quantity he took the 
risk and secured a sizeable sale for the Company. As to 
the paymen tof $9 320.74 the assurances he had received 
as to the way it was handled and the fact that receipts 
were available for scrutiny by the Company were 
evidence that there was nothing untoward in his action. 
Although the amount reduced his indebtedness to the 
Company, that was a situation which could be 
rationalised on the basis of the sale he had secured for 
Bunnings. The debtors account had always been paid on 
time and the operations of Domestic and Commercial 
Fencing gave no rise for concern. 

On the issue of the interview which was undertaken by 
Mr St Quintin and Mr Steens in Darwin on 20 August 
1985, Mr Van Dijken contended that he had been denied 
the opportunity to answer a specific allegation and that 
he was subjected to threats concerning the likelihood of 
criminal action. Furthermore, it was argued that the 
format of the interrogation and the attitude of the 
officers concerned, denied him the opportunity to 
explain his position and the transactions that had taken 
place. 

In summarising Mr Van Dijken's claim for unfair 
dismissal, Mr Redman of Counsel cited the interview 
undertaken in Darwin by Mr St Quintin. On the appli- 
cant's assessment Mr St Quintin had made up his mind 
that Mr Van Dijken "was a crook" and that no 
explanation would have sufficed. This attitude affected 
the view taken by Mr St Quintin at the interview in which 
he only recorded those matters which represented major 
concessions by Mr Van Dijken. It was submitted that 
there are numerous examples where Mr St Quintin 
wrongly construed answers by the applicant, where he 
has forgotten the replies given and where he had mis- 
represented the attituded expressed by Mr Van Dijken. 
The tone of that interview could be gauged from the 
threat of Mr Van Dijken having to spend a night in police 
cells if he was in Perth. Again it is claimed that the tenure 
of the interview could be assessed from Mr St Quintin's 
response that Mr Van Dijken's explanations were "fairy 
tales". 

It was submitted that the company was remiss 
inasmuch as Mr St Quintin had not spoken with Mr 
Vincec, and had in fact indicated that he felt nothing 
could be added to his understanding of the situation 
from doing so. Futhermore, Mr St Quintin had not, at 
that stage, spoken with Mr Dipane. 

It was argued that the second cheque which was the 
cause of real concern to the Company was the balance of 
a payment and formed part of the overall transaction. 
On this view Bunnings should have been alerted to 
something far from usual about the transaction and that 
Mr Dipane's explanation as to why he had written the 
first cheque, bore further investigation. The applicant 
submits that Mr Dipane's explanation that he believed 
that in making out a cheque to Mr Van Dijken personally 
that he was making it out to Bunnings was, in the circum- 
stances, barely credible. If Bunnings had pursued their 
enquiries with Mr Vincec a very different picture of Mr 
Van Dijken's involvement would have emerged. Whilst 
an investigation of the applicant's behaviour could still 
have been warranted, his action should be seen in the 
light of his success in securing a significant sale for 
Bunnings. Other matters were ancillary to this. It was 
submitted that failure to respond to the request for the 
quantity take-off for Mr Vincec and to stand by the 
estimates would have resulted in the loss of the sale for 
Bunnings. 

The applicant refuted the assertion that when he was 
providing the drawings and estimates that he was giving 
Mr Dipane a firm quote for him personally to supply the 
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timber from Bunnings. When the cheque for $7 (XX) 
came to Mr Van Dijken it is claimed that Mr Dipane 
knew exactly what was going on. Mr Dipane knew that 
Mr Van Dijken was buying material for Mr Vincec 
because he (Mr Dipane) was aware that Mr Vincec was a 
bankrupt. It was submitted that it is unclear as to why Mr 
Vincec involved Mr Van Dijken personally in the trans- 
action with the cheque but in the applicant's view the 
inference to be drawn is that Mr Vincec needed some 
cash. If the cheque for $7 (XX) had been made out to 
Bunnings this money would not have been available to 
Mr Vincec. Further evidence of Mr Dipane's complicity 
in the whole affair is to be found in his failure to pursue 
in any depth his concerns about the suspected defficiency 
with either Mr Vincec or Mr Van Dijken — rather he 
went to Bunnings and secured a refund of approximately 
$2 700. 

Mr Redman of Counsel acknowledges a degree of 
naivety by Mr Van Dijken in accepting the cheque for 
$7 000, however, adds that this must be seen in the 
context of the large amount of work that he was bringing 
to Bunnings from the people in Mr Vincec's position, 
that is people unable to deal directly with Bunnings on 
credit. From the applicant's point of view all of the 
transactions that were undertaken were above board 
inasmuch as invoices and receipts were available on a 
daily basis for scrutiny by the Branch Manager and, in 
the normal course of procedures, by the Internal Audit 
Department of Bunnings. Mr Van Dijken submits that he 
was not disloyal to his employer and in hos own mind was 
keeping work with Bunnings that would otherwise have 
gone elsewhere. Those purchases that were made from 
Timber Specialties and McLeans Sawmills Pty Ltd were 
effected despite vigorous protests from the applicant. 
However, Mr Van Dijken rationalised the situation that 
it was better to keep the bulk of the order with Bunnings 
than to lose the whole sale. With respect to the handling 
of the cheque for $9 320.74, it was acknowledged by Mr 
Vincec that he lied to Mr Van Dijken over the circum- 
stances under which the cheque was made payable to 
Bunnings. Mr Van Dijken attempted to have the matter 
rectified but Mr Dipane, on the advice of Mr Vincec, was 
away fishing. 

In conclusion it was stated that: 
Mr Van Dijken felt that he was acting in his 

employer's best interests. He felt that he was doing 
the right thing. He felt that he was keeping work 
with Bunnings with otherwise would have gone 
elsewhere ... He was not interposing himself 
between his employer and the customer to make a 
profit for himself. 

(Transcript pp. 314/315.) 
In analysing the evidence, the respondent emphasises 

the view expressed by Mr Dipane that he thought he was 
dealing with Bunnings and that his money was going to 
Bunnings. When the cheques were traced to a deposit in a 
private account in one instance and to offset a personal 
debt in the other, that was evidence of impropriety. 
When Mr Van Dijken was confronted, the company 
submits that a reasonable man in the applicant's position 
would have said: 

Hang on — look I have got all the documents. For 
example, I can do a reconciliation here. 

In the position of trust that Mr Van Dijken occupied as 
Trade Manager at the O'Connor Branch, he was dealing 
with people in the building trade and was thereby 
involved with handling sizeable sums of money 
associated with a large proportion of the turnover of the 
Branch. He performed his duties with minimal super- 
vision in line with the degree of trust commensurate with 
his position. Mr Vincec had attended Bunnings' 
O'Connor Branch to do business with that Company. 
What transpired was a private arrangement to do a 
quantity take-off the details of which, in terms of 
documentation, were never cited for the purpose of the 
hearing. That arrangement was the pretext for all trans- 
actions that followed, yet it was not provided for by way 
of payment by Mr Vincec or Mr Van Dijken. The 

company cites Mr Van Dijken's use of company 
stationery in raising invoices, some of which were post 
facto, in proffering estimates on the company letterhead 
and in signing a receipt under the identification of 
"Manager Quotations Department", as evidence of his 
duplicity in his dealings as an employee of the company 
entering into private arrangements. The reconciliation of 
receipts and expenditure tendered by Mr Van Dijken at 
the hearing from documents which are either unreliable 
or self-serving does not justify his behaviour as an 
employee. 

The company submits that it is irrelevant to consider 
whether or not money received by Mr Van Dijken was 
actually spent on the Dipane job, when considering the 
claim against unfair dismissal. A deposit was received to 
keep the price for the job firm; Mr Van Dijken had no 
authority to do that particularly when the money wasn't 
being paid directly through him or by him to Bunnings. 
The $7 000 was given on trust for future expenditure, but 
was paid to his personal account. It was not money with 
which he could do as he pleased, or to retain while 
Bunnings carried the debt for any purchases. It was 
money from which Mr Van Dijken derived a benefit and 
which was obtained on the pretext of the need for prompt 
payment. It was receipted on Bunnings' stationery by a 
senior person within the Company's employ and was 
payment for goods the person remitting the money 
understood to be coming from Bunnings. As to the 
second cheque the handling of that money in reducing his 
private indebtedness to Bunnings was an abuse of trust. 
The respondent argues that it is incredible to perceive, as 
Mr Van Dijken would have it accepted, that because the 
money was in the Bunnings system, he was not guilty of 
any wrong doing. The company submits that his actions 
amounted to gross impropriety. Even if it is accepted that 
Mr Van Dijken was to expend all the money in sales with 
Bunnings or elsewhere, the benefit he would derive from 
the use of those funds cannot be ignored. Mr Van 
Dijken's dealings with those funds alone were sufficient 
to justify summary dismissal. 

In the respondent's view the evidence of Mr St Quintin 
attests to the lack of substance in responses which Mr 
Van Dijken gave at the interview in August 1985. His 
explanations of facts and events were vague and obscure. 

It is submitted that the applicant's evidence relied 
heavily on corroboration by Mr Vincec, an unreliable 
witness and an admitted liar on one occasion. The other 
witness called by the applicant, Mr Paul Smith, sought to 
explain how the quantity take-off for the roof plan of Mr 
Dipane's house was done by Bunnings some time 
between 13 and 19 February and that this was done just 
as a check of another take-off already undertaken by Mr 
Van Dijken. That other quantity take-off and set of 
plans claimed to have been prepared by the applicant 
were never tendered at the hearing. It is the respondent's 
case that Bunnings performed a quantity take-off for a 
job in relation to which the Trade Manager held all funds 
and which were directed through personal accounts. 

On the operations of Domestic and Commercial 
Fencing, the respondent points out that the business 
name was registered with Mr Van Dijken from 1 August 
1984 to 17 April 1985. This covers the period relevant to 
this claim. Mr Paul Smith, a witness for the applicant, 
was at that time an employee of the Fencing Department 
in Bunnings and was a unit holder in a company, Mipac 
Pty Ltd which carried on business under the name of 
Domestic and Commercial Fencing. In the respondent's 
view there was a "fairly tangled and incestuous" 
arrangement involving a close business connection 
between Mr Van Dijken and Mr Smith, and that the 
latter's evidence should be considered in that light. 

Finally the respondent submits that the onus that is 
carried by the employer in a claim against summary 
dismissal has been discharged. 

The complexity of transactions associated with events 
involving a number of people has necessitated a detailed 
examination of the sequence in which these dealings took 
place and of the exhibits that were tendered by the 
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parties. There is not a set of documents which provides a 
comprehensive exposition of the dealings between 
persons and companies involved. The motives and 
objectives of the applicant and other persons directly 
associated with the events need to be examined to bring 
cogency to the situation which culminated in the 
applicant's dismissal. 

What started off as an opportunity for Mr Van Dijken 
to undertake duties out of hours for which he was to be 
paid and through which he could secure a sizeable sale 
for Runnings, turned into a commitment to standby the 
quantities estimated and to provide the building supplies 
at a fixed price. This did not just happen, nor did it result 
from Mr Vincec's desire for Mr Van Dijken to merely act 
as a conduit in ordering supplies from Runnings. It 
resulted from a commitrpent from Mr Vincec to "split" 
any profit which resultedjfrom the completion of the job 
for the price of $16 320.74. The prospect of payment to 
Mr Van Dijken for his efforts in undertaking quantity 
take-offs and plans, receded in importance to the extent 
that no arrangement was ever confirmed as to the fee. Mr 
Van Dijken assumed a significant role in executing that 
part of the construction phase associated with the supply 
of timber and the construction of the roofing on Mr 
Dipane's house. He effectively entered into a partnership 
with Mr Vincec, the terms of which were unknown to Mr 
Dipane or to Runnings. 

I do not accept that the amount of $7 000 "as depost" 
was arbitrarily determined by Mr Vincec without Mr Van 
Dijken's knowledge. I am of the view that the arrange- 
ment entered into between Mr Van Dijken and Mr 
Vincec, necessitated a payment from Mr Dipane as soon 
as possible to secure the guarantee that Mr Van Dijken 
had given on a fixed price. The pretext for the payment 
was claimed to have been an imminent increase in the 
price of "pink bats", yet that purchase was not effected 
until February 1985 when Mr Van Dijken withdrew the 
funds from a private savings account to pay Runnings. 
The funds were received by Mr Van Dijken on 20 
December 1984. 

When Mr Van Dijken received the cheque for $7 000, 
he claims to have been uncertain as to how to handle it. 
Indeed he states that the money was retained overnight 
while he decided. One of the options he considered was 
to pay to Runnings. This does not accord with the 
circumstances. Mr Van Dijken had on 20 December 
handed Mr Vincec $1 000, being $500 in cash and a 
cheque for $500, this was done before Mr Dipane's 
cheque was cleared and in Mr Van Dijken's knowledge 
that Mr Vincec was a bankrupt and for that reason could 
not have accepted a cheque from Mr Dipane. Some of 
the money was handed over by Mr Van Dijken on the 
pretext that Mr Vincec needed the money for payments 
to sub-contractors. The dispersement of funds by Mr 
Van Dijken pre-empted any real consideration of where 
the cheque received from Mr Dipane could be held. In 
my view his treatment of that money was consistent with 
the arrangement he had entered into with Mr Vincec and 
specifically had to exclude payment to Runnings. The 
dealings with Mr Vincec involving the $1 000 paid to 
horn on 20 December was never satisfactorily explained. 
It seems that in one breath Mr Van Dijken was prepared 
to take control of expenditure for the supply of timber 
and to undertake the reconciliation of accounts when the 
job was completed and in the next breath hand over 
$1 000 for reasons of which he was not certain. What is 
clear is that if the cheque for $7 000 had been paid into an 
account with Runnings it would not have been available 
to Mr Van Dijken and Mr Vincec to "split" in the event 
that a "profit" was realised on their dealings. 

Mr Van Dijken informed the Manager and other 
members of the staff of a "big cash sale" that he had 
secured. When the payment from Mr Dipane of $7 000 
was received, it was open to Mr Van Dijken to inform the 
management and to have an account opened in Mr 
Dipane's name. At that time Mr Vincec confided to the 
applicant that he was bankrupt and that Mr Dipane 
would be making all payments. All prospective purchases 
were to be for Mr Dipane not Mr Vincec. 

It is curious that in his evidence Mr Vincec thought 
that the $7 000 was paid straight to Runnings as he 
received invoices the following day. He concluded that 
that must have been the case. He does not explain how he 
received $ 1 000 on 20 December, if indeed he believed the 
$7 000 had gone to Runnings, nor does he explain how he 
came to be paying sub-contractors when Mr Dipane 
retained financial control of the job. 

Mr Dipane exhibited a degree of prudence in his 
dealings on the whole matter, particularly when he 
became aware that some of the supplies were not coming 
from Runnings. He did not subject Mr Vincec to any 
enquiry nor seek to discuss the matter with Mr Van 
Dijken, he went straight to Runnings — not immediately 
but only after he had collected all the relevant 
documents. This degree of prudence is inconsistent with 
his initial action of handing over a cheque for $7 000 in 
favour of Mr Van Dijken — the person he assumed to be 
the Manager or acting Manager of Runnings O'Connor 
Rranch and a person he had never met. I am satisfied that 
Mr Dipane understood that he was dealing with 
Runnings but I also consider that initially he had thought 
that he had secured a better deal through Mr Van Dijken 
in his capacity as "Manager". It was only Mr Dipane's 
caution to protect his financial position when he had 
knowledge of Mr Van Dijken's shift to Darwin that 
prompted him to insist on payment to Runnings direct. 
While I am satisfied that Mr Dipane believed that at all 
times he was dealing with Runnings, I consider that Mr 
Dipane also thought that under an arrangement set up by 
Mr Vincec whereby those dealings were through Mr Van 
Dijken, he (Mr Dipane) believed that he was getting a 
somewhat better deal. Re that as it may, in the final 
analysis it is the efficiency of Mr Van Dijken's 
relationship with his employer that is in issue. 

At the interview conducted by the Company and at the 
hearing pursuant to this claim, Mr Van Dijken insisted 
that it was at Mr Vincec's initiative that Oregon beams 
were ordered from Timber Specialties. He sought to 
mitigate his involvement when confronted with the 
delivery document from Timber Specialties which 
records the order being placed on 31 January 1985 by 
"Van Dyken" by claiming it was his brother that had 
undertaken that task because of a private account that 
Mr Van Dijken had and which he was guaranteeing. 
What connection his brother had with the transaction 
was not explained. Mr Vincec's impression of the 
purchase was not at all helpful to Mr Van Dijken's cause; 
he thought the Oregon beams from Timber Specialties 
came through Runnings, in other words that Runnings 
had purchased the timber from Timber Specialties and 
that Runnings had then supplied it to him. 

The problem which Mr Dipane's cheque for $9 320.74 
in favour of Runnings and dated 5 February 1985 posed 
for the applicant and as explained by him, was that not 
all of that money was due to the Company. However 
when Mr Van Dijken had caused Runnings to do a 
quantity take-off and plan of the roofing structure for 
the job at some time between 13 February and 19 
February 1985, it was on the understanding that all of the 
timber would be supplied by Runnings. The only way 
that Mr Van Dijken could have access to those funds 
would have been for the cheque to be credited to his 
debtors account with the Company. He would then be 
able to offset payments due to Runnings by Domestic 
and Commercial Fencing against that credit. A most 
significant item of expenditure at the time was the 
purchase of roofing timbers. From Mr Vincec's 
recollection there was a degree of urgency associated 
with trying to finalise matters before Mr Van Dijken was 
to leave for Darwin. That was understood to have been 
within three or four days after the receipt of Mr Dipane's 
cheque on 5 February 1985 (although as it transpired Mr 
Van Dijken did not leave until the end of February). Mr 
Dipane was putting pressure on Mr Vincec for invoices. 
Mr Van Dijken was unable to process the order at such 
short notice and he enquired of Mr Vincec as to where he 
had previously purchased roofing timber. Mr Vincec 
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advised Mr Van Dijken of dealings he had had with 
McLeans Sawmills Pty Ltd and Mr Van Dijken gave Mr 
Vincec the quantity list to make enquiries. When the 
price was cheaper than Runnings that source of supply 
was determined. Far from being a situation in which Mr 
Vincec acted on his own initiative and demanded the 
purchase from Runnings' competitor, it appears from his 
recollection of his conversation with the applicant, that it 
was at the latter's invitation that the supply of roof 
timbers was sought from McLeans Sawmills Pty Ltd. 

On the evidence submitted I have concluded that Mr 
Van Fijken used his position to secure a private arrange- 
ment under which he would exercise a degree of control 
over the purchase and supply of building materials for a 
job and from that he stood to share in a profit. He 
projected the impression that all dealings through him 
would be with Runnings. Whilst the profit in which he 
would share was not one that would be available to his 
employer, by placing himself in the position he did, he 
derived a benefit and diverted funds to his own accounts 
that properly should have been paid directly to 
Runnings. He exposed his employer to claims which 
subsequently materialised. The arrangement he entered 
into with Mr Vincec, compromised his duty to the 
Company inasmuch as it placed him in a position of 
having to decide between his own financial interests and 
those of his employer. This resulted in decisions being 
taken which saw significant sales being registered with 
Runnings' competitors. 

Mr Van Dijken confused his own commercial interests 
with those of his employer. He promoted the well-being 
of Domestic and Commercial Fencing with respect to the 
availability of credit to the detriment of Runnings. More 
seriously he lost sight of his duty to render honest and 
faithful service to his employer and placed a higher 
priority on what he rationalised as his duty to Mr Vincec. 
He considered that duty to be "... to put the goods 
through on behalf of Mr Volk (i.e. Vincec) and then at 
the end of the job ... to reconcile the amounts and work 
out variations and extras" (Transcript p. 238). As to the 
funds he held, Mr Van Dijken saw these as being on trust 
for Mr Vincec. 

It follows from what Mr Van Dijken argued that in the 
course of dealings from a senior member of the sales 
team, Runnings should have been content to register a 
sizable sale, even though their employee facilitated the 
business opportunities of their competitors. In the 
normal course of employment Runnings should have 
been content to accept that Mr Van Dij ken's commercial 
dealings would have an ancillary benefit for the 
Company. This I do not accept. 

Under an implied term of the contract of employment, 
the employee's duty to render to his employer faithful 
and honest service includes the obligations not to earn 
any secret profits [Roston Deep Sea Fishing Co v. Ansell 
(1888) 39 Ch D 339] to act honestly in handling the 
employer's property [Sinclair v. Neighbour (1967) 2 QR 
279) and to account for anything that is acquired in the 
course of employment [Reading v. AG (1951) AC 507], 
In the circumstances of employment, and particularly 
where senior members of management are concerned, 
the duties of an employee may include those based on a 
fiduciary relationship. In this latter context the employee 
is under an obligation not to place himself in a situation 
where his duty to the employer and his own interests may 
possibly conflict [Green and Clara Pty Ltd v. Restobell 
Industries Pty Ltd (1982) WARI]. However the circum- 
stances of employment may give rise to an employer's 
duty to inform an employee of the nature of an enquiry 
being pursued on behalf of the company and the conse- 
quences for the individual if a satisfactory explanation is 
not forthcoming [Flight Stewards Association of 
Australia v. Qantas Airways Ltd (1983) AILR 2]. The 
abrogation of this duty was argued by the applicant in the 
instant case. 

The interview that took place in Darwin on 20 August 
was an acrimonious affair in which, from Mr Van 
Dijken's point of view, the company denied him the 

opportunity for explanation and engaged in threats and 
intimidation. From the company's perspective the 
applicant's attitude was belligerent and his responses 
obscure to the point of deception. Whilst there are 
aspects of the interview, not least of which was the 
format itself, which gives rise to some concern, I cannot 
accept that the circumstances of the interview, when 
considered within the context of Mr Van Dij ken's actions 
in the final months as Trade Manager at the O'Connor 
Rranch, rendered the termination of his employment 
unfair. 

Mr Van Dijken's actions constituted gross misconduct 
striking at an essential element of the contract of 
employment, namely the obligation to render to his 
employer honest and faithful service. The breach of this 
duty of fidelity was incompatible with the continuance of 
his relationship with the employer and warranted 
summary dismissal. 

The application is dismissed. 

REFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 164 of 1986. 

Retween Jacobus Van Dijken, Applicant and Runnings 
(Northern Territory) Pty Ltd, Respondent. 

Order. 
HAVING heard Mr J. Redman (of Counsel) on behalf of 
the applicant and Mr R. Fenbury (of Counsel) on behalf 
of the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 3rd day of March 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii). 

Gisela Vertes 
and 

Ghirardi Holdings Pty Ltd. 
Application No. 1333 of 1986. 

Administration Manager Insurance 

MR COMMISSIONER G.J. MARTIN. 
Perth 30th day of March 1987 

Superannuation — Pro rata payment — Resignation — 
Application dismissed. 

THE COMMISSIONER: Ry this application made 
pursuant to section 29 (b) (ii) of the Act, the applicant 
claims that she was not allowed a benefit by the 
respondent, to which she was entitled under her contract 
of service. 

The respondent denies that claim wholly. 
The applicant presently resides in the Metropolitan 

area whereas the respondent's business is in Kalgoorlie. 
Accordingly I accepted the respondent's principals' 

request that they be excused from attending the hearing 
in Perth on the 6th day of March 1987 and took the 
applicant's evidence in Perth and forwarded the 
transcript notes of proceedings to the respondent with 
the request that they respondent to the pertinent matters 
by affidavit. 

That they did on the 25th day of March 1987. 
In the light of the material so placed before me I now 

set out my reasons for decision. 
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The applicant, a friend of some years of the principals 
of the respondent, was approached by them in late 1985 
to go to Kalgoorlie and work in their business. 

In the result the respondent confirmed the pertinent 
points of the proposed contract between the parties 
under letter dated 18 November 1985 to the applicant 
(Transcript notes of proceedings p. 15). 

The applicant responded to that letter in a letter of 
clarification to the respondent's dated 27 November 1985 
(Copy attached to respondent's Notice of Answer and 
Counter Proposal filed in the Commission on 19 January 
1987). 

On the 21st day of January 1986 the applicant moved 
to Kalgoorlie with her family and commenced work for 
the respondent on the 3rd day of February 1986. 

By letter dated 23 October 1986 delivered to the private 
secretary of one of the principals of the respondent, the 
applicant gave notice of her termination of the contract 
of employment effective from the 30th day of November 
1986. 

I note from the applicant's letter of 27 November 1985 
to the respondent that 

8. Termination of Employment: Notice of 
termination of employment to be three months by 
either party. 

Be that as it may the contract of employment did so 
come to an end and the applicant received, eventually, all 
moneys on termination to her satisfaction except that 
which she now claims being the amount of $1 666 in lieu 
of superannuation. 

From the letters originally exchanged between the 
parties the respondent said firstly 

5. Superannuation: The company to contribute 
$2 000 per year on your behalf. The reason for its 
implementation being to ensure a retirement benefit 
at 55 years of age or later retirement, 

and the applicant said 
5. Superannuation: The company contribution of 

$2 000 per annum on my behalf is acceptable. 
However, I wish to ensure that provision is made for 
the above to be made payable to my children in the 
event of my death. Also, could you please confirm 
that should my employment be terminated by either 
party, the contributions and accumulated bonues be 
paid to me on termination. If this option is unavail- 
able, then I would like to continue the contributions 
on the policy myself. 

Consonant with that latter provision the applicant 
claims 10/12 of $2 000 being for the 10 months of 
employment with the respondent. 

In its reply the respondent submits that the applicant 
"was not entitled to any superannuation prior to a 12 
month period of service having been completed. 

No policy or documentation of any type whatsoever 
exists. No fund was ever started. No account was ever 
opened with any bank, insurance company or other 
financial institution." 

The applicant told me the superannuation matter was 
never discussed between the parties after the reference in 
the 1985 letters although she had asked on two occasions 
of one of the respondent's principals what had been done 
and had not received a satisfactory explanation. 

In my view the respondent by its performance acknow- 
ledged all of the conditions of employment raised in the 
parties respective letters of 1985 with the exception of the 
question of superannuation. 

To that extent the respondent appears to have failed to 
honour its obligations on that subject and the applicant 
may have cause for action in another jurisdiction. 

However on the material before me there was no 
superannuation arrangement made and thus I am unable 
to say whether if there had been made it would have 
contained the qualification relating to the termination of 
the contract of employment which the applicant 
requested and expected. 

Thus as the applicant is unable to demonstrate the 
existence of the benefit to which she claims she was 
entitled under her contract of service I am unable to find 
that she was not allowed that benefit by the respondent. 

Accordingly I determine the application by an Order 
of Dismissal. 

The applicant appeared on her own behalf. 
The respondent by leave of the Commission was 

excused from attending. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1333 of 1986. 

Between Gisela Vertes, Applicant and Ghirardi Holdings 
Pty Ltd, Respondent. 

Order. 
HAVING heard the applicant on her own behalf and 
having read and considered the respondent's written 
reply thereto, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the application be dismissed. 

Dated at Perth this 30th day of March 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) Unfair Dismissal. 

Peter Weare 
and 

Dawson Industries Limited. 
No. 22 of 1987. 

NO AWARD. 

Technician Metal Industry 

COMMISSIONER G.L. FIELDING. 
Perth 31 st day of March 1987 

Termination of employment — unfair dismissal — 
redundancy established — adequate payment in lieu 
of notice — dismissed. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: This is an application brought 
by the Applicant pursuant to section 29 (b) of the 
Industrial Relations Act claiming that he was unfairly 
dismissed from his employment as a technician with the 
Respondent on or about 9 January last. He seeks by way 
of redress, compensation in the order of $50 000 or 
thereabouts. 

It is common ground that the Respondent was engaged 
in the design and manufacture of remote cleaning 
vehicles for use on offshore installations, particularly, so 
far as is relevant, for the instaUation owned, or at least 
operated, by the Woodside oil and gas consortium in the 
north west of this State. It is common ground too that he 
was employed by the Respondent as a technician on or 
about 10 September 1986. He was engaged, it is also 
common ground, to work primarily on the Scimitar 
project, which was a project involving the design and 
construction of a submerged cleaning vehicle for use on 
the Woodside project. I think it is common ground too, 
that he was selected for employment because of his air- 
craft engine experience in the Royal Navy. 
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The Applicant says that in the course of the interview 
he was in effect promised employment offshore, that is 
to say on the Woodside project, when the manufacture 
and testing phase of the vehicle was complete. He says he 
was terminated before that. He was thereby denied the 
opportunity to work offshore, which he says he was 
promised both at the interview and later during the 
course of his employment and, therefore, his dismissal 
was unfair. He says that had he been given the oppor- 
tunity to work offshore he would have earned over the 
year, a sum at least in the vicinity of $50 000 and hence 
the magnitude of his claim. 

The Respondent on the other hand denies that the 
Applicant was ever promised that he would work 
offshore. Rather, it says, there were three phases of the 
Scimitar project — the first being construction or the 
assembly, the second being testing and the third being the 
offshore work. Its evidence is that it was only contracted 
to the Woodside consortium to design, construct and test 
the machine. After that, new arrangements, if the 
machine was to go into operation, were to be entered 
into. Because of that it was impossible for the company 
to give any firm indication to the Applicant that he 
would be engaged in its offshore work. Indeed, those 
who were present at the interview which led to the 
appointment of the Applicant have all testified that they 
deny any such undertaking or guarantee was given. They 
say the possibility of him working offshore was discussed 
but it was put on no higher basis than that, although it is 
fair to say that their hope was the Respondent's 
personnel, which would include the Applicant, would be 
able to work offshore with the equipment. 

Subsequent to the interview, but before the Applicant 
commenced work, he signed a letter which purported to 
set out the terms and conditions of his employment. That 
letter, amongst other things, referred to discussions 
which had taken place between him and the 
Respondent's engineering manager regarding his 
position "as a Technician for this company at our 
Osborne Park facility". That indicates that his employ- 
ment was for work at Osborne Park. 

Furthermore, as well as setting out the salary, which 
was to be $26 (XX) per annum, the letter stipulated 
various other conditions of employment, one of which 
was:— 

The Company may terminate this Agreement 
without cause at any time upon one calendar 
month's written notice to you. You may also 
terminate the Agreement without any cause at any 
time upon one calendar month's written notice to 
the Company. 

Really the weight of evidence is against the Applicant. 
More than that, having had the opportunity to observe 
each of the witnesses, I am bound to say that. I was 
impressed with a number of the Respondent's witnesses, 
particularly Messrs Nangle and Chmielewski who 
impressed as having a sound recollection of the relevant 
events. Where their evidence conflicts I prefer that of 
those named individuals rather than that of the 
Applicant. 

Likewise, I was impressed with the evidence of Mr 
Johnstone and I do not see any reason why his evidence 
should not be accepted, particularly in light of what has 
been said by the others. I think in the final analysis one 
has to attach a fair degree of credit also to the last 
witness, Mr Olver, who, it seems, was not greatly 
impressed with the Applicant. So it is that where their 
evidence conflicts with that of the Applicant I prefer 
their evidence. I am not confident that his evidence 
accurately recalls the events, rather I think it reflects his 
interpretation of what occurred. 

I am quite satisfied that the Applicant was not 
promised in any definite way work offshore, as he 
claims. Rather, I think it was spoken of in the way in 
which Mr Chmielewski mentioned. He says he summed 
up the interview and closed it off, indicating that there 
would be some probability that he might be engaged 

offshore but he did not know at that stage who was, nor 
how many, were to work offshore because, to some 
extent, that was a decision for Woodside. Thus he could 
not have given any definite promise to the Applicant. 

What Mr Chmielewski said is also supported by Mr 
Nangle and, to a lesser extent, by the last witness, Olver. 
Added to that it has to be acknowledged that the 
Applicant was quite vague about what was said to him at 
his initial interview. He persisted in saying that he was 
"led to believe" this and that but, of course, in the face 
of more positive evidence from the other witnesses it is a 
dangerous course indeed to reject that in preference to 
the vague and I am not prepared to do so, particularly 
having observed and heard the witnesses throughout the 
course of the proceedings this morning. 

I have no doubt that Mr Nangle did talk to the 
Applicant during the course of their working relationship 
about working offshore. However, as he says, he had no 
managerial status as to that and the Applicant knew, or 
ought to have known, that. Furthermore, he covered it 
with the caveat that it was all still indefinite and some- 
thing for the future, and I am quite sure that is what Mr 
Nangle said to the Applicant then. 

The contract of employment entered into between the 
Respondent and the Applicant is really a classic contract 
for an indefinite hiring. That contract is for an 
unspecified term expressly to be terminated on one 
month's notice, as I have already indicated. For the 
Applicant to establish a claim of unfair dismissal he has 
to establish that this contractual right, which is quite 
clear and unambiguous, was unfair in the industrial 
sense, that is, it was abused. 

The Applicant was dismissed because there was no 
work which he could usefully perform and, more 
particularly, because the project on which he was 
originally engaged was coming to an end. That is clear 
from the evidence of both Messrs Nangle and Olver and 
from Mr Johnstone, who made the final decision to 
terminate. Mr Nangle says the project came to an end at 
about the time the Applicant was dismissed and that 
there was no work done on it by technicians after he left, 
although there was some work done by engineers. I 
accept his evidence of that. What Mr Johnstone says 
about the reasons for termination is corroborated to a 
very large degree by Messrs Nangle and Olver. Given that 
there was no work for him to perform and given, as I 
accept, that Mr Johnstone went to the trouble to see if 
there was alternative employment elsewhere in the 
Respondent's operations, how one can say that the right 
to dismiss was abused is not readily apparent to me. 
Certainly, I am not satisfied on the balance that it was 
exercised unfairly in the circumstances. 

The Applicant has asserted that he was in reality 
dismissed because of a personality problem between him 
and some of the Respondent's managers. As I under- 
stand it, Mr Olver is said to be one of those. Mr 
Johnstone, who made the final decision to dismiss the 
Applicant, has testified at some length that he did not 
regard that as a matter of moment in making the 
decision. He explained why it was and I accept his 
evidence as to that. Furthermore, Mr Olver had indicated 
that, although he felt the Applicant had some short- 
comings in his work, what motivated him to recommend 
that the Applicant's employment be terminated was that 
work on the project had come to an end. Again, I accept 
that as well. 

The Applicant, as with all matters of this type, carries 
the onus of establishing that the contractual right, which 
in this case is quite clear and, furthermore, expressed, 
has been exercised unfairly — that is to say, it has been 
abused. For the reasons given I am far from satisfied that 
was the case. Indeed, I am satisfied that it was not the 
case. That being so it remains only to order that the claim 
be dismissed, and so be it. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 22 of 1987. 

Between Peter Weare, Applicant and Dawson Industries 
Limited, Respondent. 

Order. 
HAVING heard Mr P.J. Weare in person and Mr R.H. 
Gifford on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the Application be dismissed. 

Dated at Perth this 31st day of March 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

SECTION 32 — 
Matters dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 957 of 1986. 

Between the Breweries and Bottleyards Employees' 
Industrial Union of Workers of Western Australia 
and Others, Applicants and the Swan Brewery 
Company Limited, Respondent. 

Order. 
THE COMMISSION, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the application is withdrawn by leave. 

Dated at Perth this 4th day of May 1987. 

(Sgd.) S.A. KENNEDY, 
BEFORE THE WESTERN AUSTRALIAN [L.S.] Commissioner. 

INDUSTRIAL RELATIONS COMMISSION. 
No. 692 of 1986. 

Between Robert Terence Wilson, Applicant and Tessera 
Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas and 
agreement has been reached between the parties in full 
and final settlement of this matter; now therefore I, the 
undersigned, before whom the conference was held do 
hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 22nd day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 571 of 1986. 

Between Geoffrey Wright, Applicant and General 
Corporation Japan (Aust) Pty Ltd, Respondent. 

Order. 
WHEREAS the Applicant today sought and was granted 
leave by the Commission to withdraw the Application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders — 

That the Application be withdrawn by leave. 

Dated at Perth this 30th day of April 1987. 

J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1067 of 1986. 

In the matter of the Industrial Relations Act, 1979; and 
in the matter of a conference held pursuant to 
section 32 of the said Act between The Swan 
Brewery Co. Ltd, Applicant and The Breweries and 
Bottleyards Employees' Industrial Union of 
Workers of Western Australia, Respondent. 

Order. 
WHEREAS pursuant to section 32 of the Industrial 
Relations Act, 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
presided over conferences between the Swan Brewery 
Co. Ltd. and The Breweries and Bottleyards Employees' 
Industrial Union of Workers of Western Australia, 
hereinafter the Union, on October 27, 1986 and 
November 3, 1986 in an endeavour to resolve the 
industrial matters in dispute by conciliation; and whereas 
the attitudes of the parties were such that it was the 
Commission's opinion that to facilitate conciliation 
between the parties to resolve the matters the work bans 
and limitations imposed by the Union should cease; and 
whereas a direction to the Union that all such work bans 
and limitation cease issued; now therefore that direction 
not having been complied with and a further conference 
over which I presided on November 5,1986 having failed 
to resolve the matter the Commission, in order to prevent 
the deterioration of industrial relations in respect of the 
matter until it has been resolved by conciliation, or, if 
necessary, arbitration, hereby orders: 

That the members of the Breweries and 
Bottleyards Employees' Industrial Union of 
Workers of Western Australia resume work no later 
than 3.30 p.m. on November 6, 1986 and that the 
executive of the Union take all such action as to 
secure compliance with this Order. 

Dated at Perth this 5th day of November 1986. 

[L.S.] 
S.A. KENNEDY, 

Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1067/86. 

Between the Swan Brewery Co. Ltd, Applicant, and 
the Breweries and Bottleyards Employees' 
Industrial Union of Workers of Western Australia, 
Respondent. 

Direction 
WHEREAS pursuant to the Industrial Reltions Act, 
1979, I the undersigned Commissioner of the Western 
Australian Industrial Commission presided over a 
conference between the Swan Brewery Pty. Ltd. and the 
Breweries and Bottleyard Employees' Industrial Union, 
hereinafter the Union, on October 27, 1986 in an 
endeavour to resolve the industrial matters in dispute by 
conciliation; and whereas the situation was such that it 
was the Commission's opinion that, to facilitate 
conciliation between the parties to resolve the matters, 
the work bans and limitations imposed by the Union 
should cease and discussions between the parties on the 
issues should take place expeditiously from that time; the 
Commission hereby directs: 

That the members of the Breweries and 
Bottleyards Employees' Union of Workers of 
Western Australia cease all work bans and 
limitations. 

Dated at Perth this 5th day of October 1986. 

S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 339 of 1987. 

In the. matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section • 
32 of the said Act between Multiplex Constructions 

Pty Limited, Applicant and the Australian Builders' 
Labourers' Federated Union of Workers — 
Western Australian Branch, Respondent. 

Direction. 
(a) Whereas pursuant to section 29 of the Act an 

industrial matter was referred to the Commission. 
(b) Whereas on the 16th day of April 1987 a con- 

ference was held by the Commission pursuant to section 
32 of the Act. 

(c) Whereas it was demonstrated that industrial action 
has occurred and is likely to re-occur on the work sites of 
the applicant in support of the Union's claims. 

(d) Whereas the Commission concluded that negotia- 
tions between the parties are at present the appropriate 
means of dealing with the claims made by the Union. 

(e) Whereas the Commission has formed the opinion 
that the powers contained in section 32 (c) (i) and (ii) of 
the Act should be exercised so that conciliation may 
continue. 

(f) It is directed that the Australian Builders' 
Labourers' Federated Union of Workers — Western 
Australian Branch shall: 

(i) not take, engage in, or encourage any industrial 
action, bans or limitations in support of claims 
for an increase of $32.00 per week and a 
redundancy payment of $25.00 per week. 

(ii) take such steps as may be necessary to ensure 
that employees, members of the said Union, 
comply with this Direction. 

(iii) advise the Commission forthwith if negotia- 
tions between the parties with respect to the 
claim are unsuccessful. 

Dated at Perth this 16th day of April 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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CONFERENCES — 
Matters arising out of — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C74 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Hon Minister for Works, 
Applicant and Amalgamated Metal Workers and 
Shipwrights Union of Western Australia, 
Respondent. 

Order. 
WHEREAS a conference was held in Perth on 25 
February 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That the operative date contained in Order No. 
C892 of 1986 of this Commission be deleted from 
the order, that date being the first pay period 
commencing on or after the 1st day of July 1986 and 
insert in lieu thereof the first pay period 
commencing on or after the 29th day of July 1986. 

Dated at Perth this 25th day of February 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C122 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia, Applicant and JLV Constructors Pty 
Limited and Others, Respondents. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979, I, the undersigned Senior 
Commissioner of the Western Australian Industrial 
Relations Commission, presided over a conference 
between the abovementioned parties on the 9th day of 
April 1987; and whereas the parties have met and 
conferred and have arrived at agreement on the matters 
in dispute, and have now therefore requested the 
Commission to issue an Order in the terms of the 
agreement; now therefore, pursuant to the powers 
contained in section 44 (8) (a) of the said Act and all other 
powers therein, the Commission hereby makes the 
following Order in the terms of the attached schedule. 
The operative date shall be the beginning of the first pay 
period on or after the 9th day of February 1987. 

Schedule. 

This Order shall be known as the Metal Trades 
(Worsley Alumina Refinery Modifications and 
Construction) Order No. C122 of 1987 and, subject to its 
terms, shall supplement the Metal Trades (General) 
Award No. 13 of 1965 Part II Construction. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 

4. Term. 
5. General Conditions of Employment. 
6. Travelling Allowance. 
7. Site Allowance. 
8. Safety Footwear. 

Schedule of Respondents. 
Reserved List. 

3.—Area and Scope. 
This Order shall apply to those employees who, except 

for the terms of this Order, would be bound by the Metal 
Trades (General) Award No. 13 of 1965 Part II 
Construction and who are employed by any of the 
employers named in the schedule attached to this Order 
on work at the Worsley Alumina Refinery operated by 
Worsley Alumina. 

4.—Term. 
The term of this order shall be six months from the 

first pay period commencing on or after the 9th day of 
February 1987. 

5.—General Conditions of Employment. 
Except as provided in Clause 6.—Travelling 

Allowance and Clause 7.—Site Allowance and Clause 
8.—Allowance on Termination of Employment, the 
terms and conditions of each employee covered by this 
Order shall be as prescribed in the Metal Trades 
(General) Award No. 13 of 1965 Part II Construction. 

6.—Travelling Allowance. 
Each employee who is not provided with transport by 

his employer to travel to and from the job shall be paid as 
follows:— 

Per Day 
$ 

(a) Employees who travel from a point: 
(i) Up to 30km Radial distance from 

the job site  7.60 
(ii) 30km-60km Radial distance 

from the job site  18.00 
(iii) More than 60km Radial distance 

from the job site  23.00 
7.—Site Allowance. 

(1) An additional allowance of 90 cents per hour shall 
be paid for each hour worked. 

(2) Such allowance is specifically prescribed to cover 
all disabilities associated with any type of work 
undertaken by employees of respondents to this order on 
the Worsley Alumina site. 

8.—Safety Footwear. 
(1) Approved safety footwear shall be worn by all 

employees. The employer shall supply approved safety 
footwear on an as required basis (subject to the employee 
returning to the employer the footwear being replaced). 

(2) Further it is agreed between the parties that failure 
to wear such footwear will render the offending 
employee liable to dismissal. 

Dated at Perth this 9th day of April 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule of Respondents. 
JLV Constructors Ltd 
RCR Engineering Pty Ltd 
ICAL Ltd 

Reserved List. 
Electric Power Transmission 
GAG Engineering 
Bains Harding Insulation (77) Pty Ltd 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C221 of 1987. 

Between S C M Chemicals Limited, Applicant, and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, 
Respondents. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979, I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission presided over a conference 
between the abovementioned parties on 23 April 
1987; and whereas the parties have met and 
conferred and have arrived at agreement on the 
matters in dispute, and have now therefore 
requested the Commission to issue an order in the 
terms of that agreement; now therefore, pursuant to 
the powers contained in section 44(8)(a) of the said 
Act and all other powers therein, the Commission 
hereby makes the following order in the terms of the 
attached Schedule. 

Dated at Perth this 8th day of May 1987. 

J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. An improvement by three per cent of that 

section of the Superannuation Fund which covers 
award employees effective 1 January 1987. This will 
include immediate vesting and preserving to aged 55 
of this three per cent. 

2. A working party to be established to examine 
the actual 'community standards' which apply to 
superannuation funds and report to management. 
This working party to have representatives of all 
sections of the fund. 

3. This agreement is on the understanding that 
negotiations in good faith continue and agreement is 
reached between the parties by 1 July 1987 on new 
working arrangements/practices which will ensure 
that maintenance of any productivity gains and an 
increase in the flexibility afforded to the Company. 

4. If any superannuation improvements are 
awarded by the Commission in the future that do 
not take into consideration the three per cent 
improvement awarded at this time, as based on the 
national three per cent productivity superannuation 
case of 1986, then this three per cent will be 
absorbed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C220 of 1987. 

In the matter of the Industrial Relations Act, 1979; and 
in the matter of a conference held pursuant to 
section 44 of the said Act between Australasian 
Society of Engineers, Moulders and Foundry 
Workers Industrial Union of Workers, Western 
Australian Branch; Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth and Amalgamated Metal Workers and 
Shipwrights Union of Western Australia, 
Applicants, and Transperth — Metropolitan (Perth) 
Passenger Transport Trust, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 13th 
day of May, 1987, pursuant to section 44 of the 
Industrial Relations Act, 1979 and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order: — 

That the Metal Trades (Metropolitan Perth 
Passenger Transport Trust) Award No. 1 of 1974 be 
varied in accordance with the following schedule 
and that such variation shall have effect on and 
from the 4th day of December, 1986. 

Dated at Perth this 13th day of May 1987. 

G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule 
Clause 20.—Special Rates and Provisions: Add a new 

subclause (7) to this clause: 
(7) Where a worker is engaged in a process 

involving asbestos and is required to wear protective 
equipment, i.e. respiratory protection in the form of 
a high efficiency class H paniculate respirator 
and/or special clothing, a disability allowance of 38 
cents per hour shall be paid for each hour or part 
thereof that such worker is engaged in contact with 
asbestos 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C235 of 1987. 

Between the State Energy Commission of WA, 
Applicant, and Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch and 
Others, Respondents. 

Order. 
WHEREAS a conference was convened pursuant to 
Section 44 of the Industrial Relations Act, 1979, whereat 
the Commission was advised of bans and limitations 
imposed on various parts of the gas and electricity 
operations of the State Energy Commission; and whereas 
at this conference the Commission was advised that the 
issues giving rise to these bans and limitations were 
related to the proposed use of contractors by the State 
Energy Commission on work previously performed by its 
own employees and also that the State Energy 
Commission proposed to reduce the number of its 
employees; and whereas later at the conference the 
Commission was advised that the parties had conferred 
privately and reached agreement on the terms of 
settlement of their dispute; and whereas the parties 
requested that the Commission make an order in the 
terms of the agreement reached pursuant to Section 44(8) 
of the Industrial Relations Act; and whereas the parties 
have been advised by the Commission that the concept of 
"mutually agreed arbitrator", specified in their 
agreement is not a concept by which the powers, 
jurisdiction, decisions, awards, orders and policies of the 
Western Australian Industrial Relations Commission are 
interfered with or curtailed in any way whatsoever, now 
therefore, I, the undersigned Commissioner of the 
Western Australian Industrial Relations Commission, 
pursuant to the powers conferred on me by Section 44(8) 
of the Industrial Relations Act, 1979 do hereby order — 

That the following agreement between the State 
Energy Commission of Western Australia 
(SECWA) and the Amalgamated Metal Workers 
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and Shipwrights Union of Western Australia 
(AMWSU), the Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch 
(ASEMFWU), the Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth (ETU), the Building Workers' Industrial 
Union of Australia, Western Australian Branch 
(BWIU), The Federated Engine Drivers' and 
Firemen's Union of Workers of Western Australia 
(FEDFU), The Operative Painters' and Decorators, 
Union of Australia, West Australian Branch, Union 
of Workers (OPDU), the Transport Workers' 
Union of Australia, Industrial Union of Workers, 
Western Australian Branch (TWU), the Australian 
Building Construction Employees' and Australian 
Builders' Labourers' Federated Union of Workers, 
Western Australian Branch (BLF), The Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous WA Branch 
(FMWU) and The Shop, Distributive and Allied 
Employees' Association of Western Australia 
(SDA) shall be binding upon each of the parties 
mentioned herein: 

STATE ENERGY COMMISSION OF WA 
Use of Contractors Agreement 

May 1987 
1. SECWA will use its permanent workforce to its full 

capacity and not use contractors in preference to that 
workforce. 

2. Contractors will only be used for specialist tasks 
and during periods of peak demand for labour that 
SECWA workforce cannot handle. 

(a) The established practice of hiring temporary 
day labour in preference to contractors to meet such 
peaks shall continue. 

(b) This provision is NOT intended to prevent 
SECWA from continuing to use contractors in areas 
where they were used prior to the recent reductions 
in employee numbers since June 1986. 

(c) Also this provision is NOT of itself intended to 
alter the historic division of. work between the 
SECWA permanent workforce and contractors. 

3. Before any new contract is let, the SECWA is to 
provide union representatives with all relevant 
information in sufficient time for discussions to take 
place prior to the contract being let. 

4. The provision in (3) is NOT intended to prevent 
SECWA from utilising contractors for genuine urgent 
emergency jobs without consultation, when such 
consultation would delay the job being done. However, 
it is agreed that such practices will not establish new 
plateaux of work to be normally done by contractors. 

5. SECWA will ensure that its specifications continue 
to require contractors to abide by all statutory 
requirements including those relating to Award 
conditions and payments applying to all workers 
associated with the contracts. 

6. SECWA agrees where practicable, contractors and 
their employees carrying out work at SECWA 
workplaces will be required to observe the same safe 
working practices and safety regulations as SECWA 
employees. 

7. This is a new agreement between SECWA, and the 
AMWSU, ASEMFWU, ETU, BWIU, FEDFU, OPDU, 
TWU, BLF, FMWU and SDA. 

Dated at Perth this 18th day of May 1987. 

O.K. SALMON, 
[L.S.] Commissioner. 

971 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C759 of 1986. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Applicant and the State 
Engineering Works, Respondent. 

Order. 
WHEREAS a conference convened pursuant to section 
44 of the Industrial Relations Act 1979 on 4 December 
1986, an agreement was reached between the Austra- 
lasian Society of Engineers, Moulders and Foundry 
Workers Industrial Union of Workers, Western 
Australian Branch and the State Engineering Works 
regarding amendments to Order No. C167 of 1981 to 
introduce new wage classifications; and whereas the 
agreement reached is consistent with the wage fixing 
principles of the Commission in Court Session; now 
therefore, I, the undersigned Commissioner of the 
Western Australian Industrial Relations Commission, 
pursuant to the powers conferred on me by section 44 (8) 
of the Industrial Relations Act 1979 do hereby order — 

That the schedule in the Order in matter No. C167 
of 1981 be replaced by the schedule hereunder. 

Dated at Perth this 4th day of December 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
(1) The total wage payable weekly to adult employees 

as classified in subclause (2) shall be as follows: — 
On After One After Two 

Group Engagement Year of Years of 
Service Service 

Group A Level 1 
4) 

404.30 
4) 

409.60 
4> 

414.30 
Level 2 413.20 418.60 423.30 
Level 3 422.00 427.50 432.40 

Group B 378.20 383.30 387.50 
Group C 370.70 375.60 379.90 
Group D 366.30 371.20 375.30 
Group E 364.30 369.20 373.30 
Group F 356.90 361.60 365.60 
Group G 351.60 356.20 360.30 
Group H 327.90 332.40 335.90 
Group I 313.70 317.80 321.40 
Group J 304.40 308.50 312.00 
Group K 300.70 303.30 306.20 
Group L 292.40 296.30 299.60 
Group M 290.40 294.40 297.70 
Group N 288.40 292.30 295.50 
Group 0 285.30 289.10 292.50 
Group P 283.10 286.80 290.10 
Group Q 279.80 283.60 286.60 
Group R 267.70 271.30 274.20 

(2) Classification Group 
Annealing Stove Attendant  M 
Automotive Electrical Fitter  G 
Blacksmith  G 
Bolt Machinist  M 
Brass Finisher  G 
Casting Dresser  M 
Crane Attendant  M 
District Electrical Technician (CWS)  D 
Driller using Asquith or Tullis radial skills — G 
Driller using borer or cutter bar  G 
Driller using Swift machine  J 
Driller using other machines  M 

(but when using Herber two spindle 
sensitive machine to drill to a marked 
circumference — $1.28 per hour extra 
whilst so employed) 
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Classification Group Classification Group 

Electrical overhead crane driver who requires 
a certificate under the Construction 
Safety Act 1972  J 

Electrical Fitter and/or Armature Winder .... G 
Electrical Installer  G 
Electrician — Special Class  B 
Electronics Tradesman — Level 1  A 

— Level 2  A 
— Level 3  A 

First Class Machinist  G 
Fitter  G 
Forge Steam Hammer Driver  O 
Furnaceman (Brass)  K 
Furnaceman (Iron)  J 
Furnaceman's Assistant  P 
General Labourer  R 
Installer — low voltage equipment  G 
Instrument Tradesman — Complex Systems . B 
Instrumentation and Control Tradesman 

— Level 1  A 
— Level 2  A 
— Level 3  A 

Linesman — 
(i) Grade 1: i.e. with not less than 

three years' experience as a 
linesman   G 

(ii) Grade 2: i.e. with less than three 
years' experience as a linesman  H 

Motor Mechanic  G 
Moulder  G 
Outside Electrician (MRD)  E 
Patternmaker   C 
Pig Iron Breaker  Q 
Plant Mechanic  G 
Process Worker  P 
Radio and Television Serviceman  G 
Refrigeration Fitter  G 
Rigger and Splicer or Scaffolder on Ships 

and Buildings — 
(i) Certificated Rigger or Scaffolder ... H 
(ii) Rigger or Scaffolder (Other)  I 
(iii) A Certificated Rigger or Scaffolder 

other than a leading hand who, in 
compliance with the provisions of 
the regulations made pursuant to 
the Construction Safety Act 1972, 
is responsible for the supervision 
of not less than three workers shall 
be deemed a leading hand and 
shall be paid the additional rate 
prescribed in subparagraph (i) of 
paragraph (a) of Clause (5) of this 
Schedule. 

Rigger and Splicer or Scaffolder other than 
on ships and buildings  J 

Scientific Instrument Maker and Repairer .... C 
Screwer and/or SEW Cold Saw Machinist.... M 
Shearer   M 
Shot Blast and Sand Blast Dresser — General 

Engineering: 
(i) who is not protected from flying 

shot and sand by a properly 
enclosed cabin   K 

(ii) who is so protected  P 
Shot Blast and Sand Blast Dresser — 

Foundry: 
(i) who is not protected from flying 

shot and sand by a properly 
enclosed cabin   K 

(ii) who is so protected  O 
Toolmaker  C 
Tool Storeman  K 
Tradesman, the greater part of whose time is, 

by direction of the employer, occupied in 
marking off on the big marking-off table 
at the State Engineering Works  F 

Tradesman's Assistant  P 

Tradesman's Assistant — Big Press SEW: 
First three months' experience  P 
Thereafter   N 

Tradesman's Assistant — Moulding Trade ... O 
Traffic Signals Lamp Changer (MRD)  L 
Turner and/or Iron Machinist  G 
Welder — 

(i) Special Class  F 
(ii) First Class  G 
(iii) Second Class  M 
(iv) Third Class  0 
(v) Fourth Class  P 

The wages prescribed herein shall be adjusted for all 
purposes of the above award in accordance with any 
decision of the Commission in Court Session which alters 
wage rates generally following movement in the 
Consumer Price Index. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C168 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Australian Builders' 
Labourers' Federated Union of Workers — 
Western Australian Branch, Applicant and 
Concrete Constructions (WA) Pty Limited, 
Respondent. 

Order. 

WHEREAS a conference was held in Perth on the 14th 
day of April 1987, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 Award 
No. 14 of 1978 as amended, employees who are 
employed by the Respondent on the BP Oil Refinery 
Site, Mason Road, Kwinana shall be paid a site 
allowance of $1.56 per hour including the safety 
footwear allowance for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand 
timber. 

Employees shall also receive one set of work 
clothes and one pair of safety boots, to be supplied 
to each employee on employment on the site. 

This Order shall take effect as from commence- 
ment of work on the project and shall terminate on 
completion of the project. 

Dated at Perth this 14th day of April 1987. 

(Sgd.) G.G. HALLIWELL, 
Senior Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C196 of 1987. 

In the matter of the Industrial Relations Act, 1979; and 
in the matter of a conference held pursuant to 
section 44 of the said Act between Australian 
Builders' Labourers' Federated Union of Workers 
Western Australian Branch, Applicant, and Skytec, 
Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 29th 
day of April, 1987, pursuant to section 44 of the 
Industrial Relations Act, 1979; and whereas an 
agreement was reached between the abovementioned 
parties at the said conference; now therefore, I, the 
undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in matter No. 1195 of 
1986, and pursuant to the powers conferred under the 
said Act, do hereby order: — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, No. 14 
of 1978 as varied employees who are employed by 
the Respondent on the Maylands site, 630 Guildford 
Road and Seventh Avenue, Maylands, shall be paid 
a site allowance of $1.00 per hour for each hour 
worked in lieu of payments for confined space, dirty 
work, fumes, wet under foot and the handling of 
secondhand timber. 

The Respondent shall provide to said employees 
safety boots, a bluey jacket and two t-shirts to be 
replaced on a fair wear and tear basis. 

This order shall take effect as from the 
commencement of the project and shall terminate 
upon completion of the project. 

Dated at Perth this 29th day of April 1987. 

J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C20 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Conference on 
Commission's Own Motion and KJR Joint Venture 
and Others, Respondents. 

Order. 
WHEREAS a conference was held in Karratha on the 
11th day of February 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

Schedule. 

Safety Procedures. 
This Order shall apply to Kellogg-JGC-Raymond, the 

employers and unions named in the attached Schedule 
and shall apply to construction work being carried out on 
the Burrup Peninsula. 

Contents. 
(1) Safety Committee. 
(2) Safety Disputes Settlement Procedures. 
<3) Minimum Scaffold Requirements. 

(4) Unsatisfactory Equipment. 
(5) Transport on Site. 
(6) Excavations or Trenches. 
(7) Excavation and Driving of Pegs Procedure. 

Schedule of Respondents. 

1.—Safety Committee. 
(1) Each Main Subcontractor will have an employee 

Safety Representative and Deputy (the Deputy to relieve 
during the absence of the Safety Representative), in each 
major construction area who will represent all workers 
employed by both the Subcontractor and Lower Tier 
Subcontractor in that area. 

(2) Any worker may contact the Management or 
Safety Representative as he requires. If a Safety Repre- 
sentative does not have the required knowledge in a 
specific field, he may call upon a person within that 
contract who has the appropriate knowledge or, subject 
to authorisation by his Supervisor, to contact a person 
outside that Contract who has the appropriate 
knowledge. 

(3) Each Safety Representative shall meet weekly with 
the Subcontractor's nominated Safety Co-ordinator to 
discuss the Subcontractor's Safety Programme. 

(4) An Area Safety Advisory Committee shall be 
established in each major construction area as defined. 

The Area Safety Advisory Committee will consist of 
the KJR Area Manager, KJR Accident Prevention 
Advisors, Subcontractors' nominated Safety Co- 
ordinator and employees' Safety Representatives 
working within the defined area. There shall be one 
employee Safety Representative for each Subcontractor 
working within the defined area. 

Each Subcontractor representative shall only be 
required to attend one Area Safety Advisory Committee 
each fortnight. 

Subcontractor's shall be designated to an Area Safety 
Advisory Committee based on the Area within which the 
majority of the Subcontractor's work is to be performed. 

The Area Safety Advisory Committee Meeting will be 
held fortnightly with a duration normally of one hour. 
The Area Safety Advisory Committee shall review the 
safety performance within that area. 

(5) A Site Safety Advisory Committee Meeting shall be 
held monthly with a duration normally of one hour. 

The Site Safety Advisory Committee will consist of 
KJR Accident Prevention Advisors, and two 
Subcontractors nominated Safety Co-ordinators and 
two Employee Safety Representatives from each of the 
Area Safety Advisory Committees. 

The Site Safety Advisory Committee shall review the 
safety performance of the Project job-site. 

(6) If it becomes apparent that more than one 
Employee Safety Representative is required on a 
Contract because of the nature of the job, further 
discussions will take place between the parties (KJR, 
Subcontractor and Unions). 

(7) There will not be any deduction of wages for time 
spent on safety matters by the Safety Representative 
when the time so spent has been authorised by his 
Employer. 

(8) Each Safety Representative will be identified by an 
appropriate sticker which will be affixed to his safety 
helmet. 

2.—Safety Disputes Settlement Procedures. 
(1) The provisions of this clause shall apply in addition 

to those matters set out elsewhere in this Order. 
(2) It is the intention of the Procedure to prevent 

injury and to eliminate disputes likely to cause stoppages 
of work and loss of earnings. 

(3) Where a safety grievance related to an immediate 
danger arises, employees shall, if necessary, remove 
themselves from the immediate work area and then 
advise their immediate Supervisor. 
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(4) Safety Grievance Procedure 
(a) Employees shall raise problems of a safety 

nature with their Foreman or Supervisor in the 
first instance. 
Where an employee encounters what he 
believes to be a safety hazard or is allocated 
work to perform in what he considers consti- 
tutes an unsafe situation, he shall immediately 
advise his Foreman or Supervisor and the work 
process in question shall not be carried out until 
such time as the matter has been finally deter- 
mined except under such conditions as are 
agreed between the parties. 

(b) Supervision shall immediately discuss the 
matter with the employee with a view to 
resolving the problem without delay. 

(c) Should the safety grievance remain unsolved, 
the Management of the employees concerned, 
the Safety Representative with that employer in 
that area, and a KJR Accident Prevention 
Advisor, shall meet and inspect the work area 
to ascertain a resolution to the safety grievance. 

(d) If the safety grievance is still not resolved, the 
Construction Safety Branch Inspector and the 
appropriate official of the Union or Unions 
concerned shall be advised by the Subcontrac- 
tor. The Construction Safety Branch Inspector 
may be requested by any of the parties to advise 
on the application and interpretation of the 
Construction Safety Act and Regulations. 

(e) All parties shall endeavour to maintain 
continuous productive work for those workers 
not in the immediate area concerned. 
Employees who have been removed from the 
immediate area where a safety hazard exists, 
may be allocated by the Subcontractor, alter- 
native work in another area. 

(f) Provided the above safety grievance procedure 
is complied with, there will be no deduction of 
wages for employees who are removed from 
their immediate work area due to a safety 
hazard. 

3.—Minimum Scaffold Requirements. 
(1) Proper access, kickboards and planks are to be 

lashed to have uniformity of scaffolding around the site. 
Kickboards are required to be installed on all working 
platforms that exceed three metres in height. 

(2) When a licensed scaffolder is required to supervise 
the erection of scaffolding and the licensed scaffolder is 
completely satisfied that the requirements have been met 
(no bent tubes, frames, etc), he will affix his personal tag 
to such scaffold. 

(3) Any scaffold to be built above six metres from the 
ground must be erected under the direct visual super- 
vision of a licensed scaffolder. 

(4) Any tubular scaffolding to be built, as referred to 
in Division 2 of the WA Construction Safety 
Regulations, must be erected under the direct visual 
supervision of a licensed scaffolder. 

(5) All incomplete scaffolds will have a sign placed on 
them stating: 

DANGER — KEEP OFF 
SCAFFOLDERS ONLY 

(6) Scaffolders are not expected to erect any 
scaffolding if there is insufficient material, or if the 
material for the scaffolding is of a sub-standard nature. 

(7) Scaffolding erected in an unworkmanlike manner 
will not be acceptable on the site. 

(8) Unauthorised persons shall not interfere with 
scaffolds. 

(9) A person shall not do the work of an unlicensed 
scaffolder unless: 

(a) He has been issued with a "permit" by a KJR 
on-site Accident Prevention Advisor following 
advice from the Employer that the proposed 
unlicensed scaffolder has had suitable 
experience. Suitable experience shall mean that 
a person has had a minimum of three months' 
experience in construction work. 

(b) He works under the visual supervision of a 
licensed scaffolder on work defined in points 
(3) and (4) above. 

An unlicensed scaffolder may perform scaffolding 
work on work other than scaffolding work defined in 
points (3) and (4) above, without the requirement to 
work under the visual supervision of a licensed 
scaffolder. 

(10) Only persons authorised in accordance with the 
above procedures shall erect scaffolding work. 

4.—Unsatisfactory Equipment. 
(1) Workmen shall not be required to use unsafe or 

unsatisfactory rigging or scaffolding equipment. 
(2) All chain slings shall be clearly marked with their 

safe working load. 
(3) KJR shall provide an area away from the work site 

where any unsatisfactory scaffolding and rigging gear 
may be deposited after the Employer concerned has been 
notified. 

5.—Transport On Site. 
No worker shall ride in the back of a vehicle which 

does not have suitable seating and adequate covering. 

6.—Excavations or Trenches. 
A worker shall not enter an excavation or trench, as 

referred to in Division 8 of the Construction Safety 
Regulations, unless that excavation or trench has been 
inspected by an inspector of the Construction Safety 
Branch or a KJR Site Accident Prevention Advisor. 

7.—Excavation and Driving of Pegs Procedure. 
Prior to any excavation or peg driving below grade is 

commenced anywhere on the site, details of the proposed 
excavation location, method and reasons are to be 
submitted to KJR for approval in accordance with the 
Excavation Permit Procedure. 

Under no circumstances shall any excavation or peg 
driving proceed until the employee carrying out the work 
has an approved permit which he has signed and the 
excavation area has been marked showing any other 
services in the area. 

No employee is expected to perform such work unless 
he has a copy of the Excavation Permit in his possession. 

Schedule of Respondents. 
Harbourworks Clough 
Leighton-TKK 
Leighton Contractors Pty Limited 
Thiess Contractors Pty Limited 
Eglo Engineering Pty Limited 
CBI Contractors Pty Limited 
Ralph M. Lee (WA) Pty Limited 
Clough-Cape-IPC 
Decmil Engineering and Construction Pty Limited 
Concrete Constructions Limited 
Geraldton Building Company 
ATCO Industries (Aust) Pty Limited 
Walter Wright (WA) Pty Limited 
Transfield Pty Limited 
EPT/FOCCHI Joint Venture 
World Services Construction 
Federated Engine Drivers' and Firemen's Union of 

Workers of Western Australia 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia 
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The Australian Builders' Labourers' Federated Union of 
Workers — Western Australian Branch 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth 

Dated at Perth this 10th day of April 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C377 of 1986. 

Between Mt Newman Mining Co Pty Limited, Applicant 
and the Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch, 
Respondent. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
presided over conferences between the abovementioned 
parties on 27 June 1986 and 28 October 1986 and 28 May 
1987; and whereas the parties have met and conferred 
and have arrived at agreement on the matters in dispute, 
and have now therefore requested the Commission to 
issue an order in the terms of that agreement; now 
therefore, pursuant to the powers contained in section 44 
(8) (a) of the said Act and all other powers therein, the 
Commission hereby makes the following order in the 
terms of the attached Schedule. 

Dated at Perth this 29th day of May 1987. 

Order. 
WHEREAS a conference was held in Perth on the 1st 
day of May, 1987, pursuant to section 44 of the 
Industrial Relations Act, 1979; and whereas an 
agreement was reached between the abovementioned 
parties at the said conference; now therefore, I, the 
undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in matter No. 1195 of 
1986, and pursuant to the powers conferred under the 
said Act, do hereby order: — 

That, notwithstanding the provisions of the Metal 
Trades (General) Award No. 13 of 1965, the 
Airconditioning and Refrigeration Industry 
(Construction and Servicing) Award No. 10 of 1979 
the Lift Industry (Electrical and Metal Trades) 
Award No. 9 of 1973 and the Electrical Contracting 
Industry Award No. R22 of 1978, employees of the 
Respondents who are members of, or eligible to be 
members of the applicant unions and who are 
employed on the construction of extensions to the 
University of WA Law School, Crawley, shall be 
paid a site allowance of 80 cents for each hour 
worked in lieu of payments for confined space, dirty 
work, wet underfoot, fumes and the handling of 
second hand timber. 

This Order shall take effect as from the beginning 
of the first pay period commencing on or after the 
25th day of March, 1987 and shall terminate on the 
31st day of October, 1987. 

Dated at Perth this 5th day of May 1987. 

G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Notwithstanding the provisions of subclauses (3), 

(4) and (5) of Clause 14.—Long Train and Locotrol 
Allowances, of Part II of the Iron Ore Production and 
Processing (Mt Newman Mining Co Pty Limited) Award 
No. A29 of 1984, the following shall apply in lieu of the 
aforementioned provisions in respect of Locomotive 
Drivers and Observers employed in the Applicant's 
operations at Port Hedland and Newman: 

Locomotive Drivers and Observers who are 
assessed by the employer as competent to work 
trains upon which Locotrol equipment is in 
operation shall be paid a flat weekly allowance in 
accordance with the following: 

Rate per week ($) 
As from 22 November 1986 

Locomotive Driver $12.60 
Observer $8.40 

2. This Order shall take effect on and from 22 
November 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C171 of 1987. 

In the matter of the Industrial Relations Act, 1979; and 
in the matter of a conference held pursuant to 
section 44 of the said Act between Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth; and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants, and A.B. Tilbury Pty Ltd, Schindler 
Grants Lifts and Direct Engineering Service, 
Respondents. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C222 of 1987. 

In the matter of the Industrial Relations Act, 1979; and 
in the matter of a conference held pursuant to 
section 44 of the said Act between Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth; and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants, and C.W. Norris & Co Pty Ltd, 
Mechanical Project Management Pty Ltd, 
Respondents. 

Order. 
WHEREAS a conference was held in Perth on the 1st 
day of May, 1987, pursuant to section 44 of the 
Industrial Relations Act, 1979; and whereas an 
agreement was reached between the abovementioned 
parties at the said conference; now therefore, I, the 
undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in matter No. 1195 of 
1986, and pursuant to the powers conferred under the 
said Act, do hereby order: — 

That, notwithstanding the provisions of the Metal 
Trades (General) Award No. 13 of 1965, the 
Airconditioning and Refrigeration Industry 
(Construction and Servicing) Award No. 10 of 1979, 
the Electrical Contracting Industry Award No. R22 
of 1978, employees of the Respondents who are 
members of, or eligible to be members of the 
applicant unions and who are employed on the 
Curtin University School of Nursing Site shall be 
paid a site allowance of $1.00 for each hour worked 



976 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

in lieu of payments for confined space, dirty work, 
wet underfoot, fumes and the handling of second 
hand timber. 

This Order shall take effect as from the beginning 
of the first pay period commencing on or after the 
1st day of November, 1986 and shall terminate on 
the 31st day of August, 1987. 

Dated at Perth this 5th day of May 1987. 

G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C172 of 1987. 

In the matter of the Industrial Relations Act, 1979; and 
in the matter of a conference held pursuant to 
section 44 of the said Act between Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth; and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants, and Garland & Co, McKenzie 
Airconditioning Industries, John Murphy Electrics, 
Respondents. 

Order. 
WHEREAS a conference was held in Perth on the 1st 
day of May, 1987, pursuant to section 44 of the 
Industrial Relations Act, 1979; and whereas an 
agreement was reached between the abovementioned 
parties at the said conference; now therefore, I, the 
undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in matter No. 1195 of 
1986, and pursuant to the powers conferred under the 
said Act, do hereby order: — 

That, notwithstanding the provisions of the Metal 
Trades (General) Award No. 13 of 1965, the 
Airconditioning and Refrigeration Industry 
(Construction and Servicing) Award No. 10 of 1979 
and the Electrical Contracting Industry Award No. 
R22 of 1978, employees of the Respondents who are 
members of, or eligible to be members of the 
applicant unions and who are employed on the 
Karratha Airport Control Tower Site, shall be paid 
a site allowance of 90 cents for each hour worked in 
lieu of payments for height money, confined space, 
dirty work, wet underfoot, fumes and the handling 
of second hand timber. 

This Order shall take effect as from the beginning 
of the first pay period commencing on or after the 
4th day of December, 1986 and shall terminate on 
the 31st day of July, 1987. 

Dated at Perth this 5th day of May 1987. 

G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C170 of 1987. 

In the matter of the Industrial Relations Act, 1979; and 
in the matter of a conference held pursuant to 
section 44 of the said Act between Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), and Amalgamated Metal Workers and 
Shipwrights Union of Western Australia, 
Applicants, and Landwest, Airtech, Schlinder 
Grants Lifts and G. & M. Mizza Electrical, 
Respondents. 

Order. 
WHEREAS a conference was held in Perth on the 1st 
day of May, 1987, pursuant to section 44 of the 
Industrial Relations Act, 1979; and whereas an 
agreement was reached between the abovementioned 
parties at the said conference; now therefore, I, the 
undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in matter No. 1195 of 
1986, and pursuant to the powers conferred under the 
said Act, do hereby order: — 

That, notwithstanding the provisions of the Metal 
Trades (General) Award No. 13 of 1965, the 
Airconditioning and Refrigeration Industry 
(Construction and Servicing) Award No. 10 of 1979, 
the Lift Industry (Electrical and Metal Trades) 
Award No. 9 of 1973 and the Electrical Contracting 
Industry Award No. R22 of 1978, employees of the 
Respondents who are members of, or eligible to be 
members of the applicant unions and who are 
employed on the construction of a block of 
commercial offices, Walker Avenue, West Perth, 
shall be paid a site allowance of $ 1.00 for each hour 
worked in lieu of payments for confined space, dirty 
work, wet underfoot, fumes and the handling of 
second hand timber. 

This Order shall take effect as from the beginning 
of the first pay period commencing on or after the 
18th day of February, 1987 and shall terminate on 
the 31st day of December, 1987. 

Dated at Perth this 5th day of May 1987. 

G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C173 of 1987. 

In the matter of the Industrial Relations Act, 1979; and 
in the matter of a conference held pursuant to 
section 44 of the said Act between Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth; and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants, and Schinder Grants Lifts Pty Ltd, 
Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 1st 
day of May, 1987, pursuant to section 44 of the 
Industrial Relations Act, 1979; and whereas an 
agreement was reached between the abovementioned 
parties at the said conference; now therefore, I, the 
undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in matter No. 1195 of 
1986, and pursuant to the powers conferred under the 
said Act, do hereby order: — 

That, notwithstanding the provisions of the Lift 
Industry (Electrical and Metal Trades) Award No. 9 
of 1973, employees of the Respondents who are 
members of, or eligible to be members of the 
applicant unions and who are employed on the 
construction of a building project at Murdoch 
University shall be paid a site allowance of $ 1.20 for 
each hour worked in lieu of payments for confined 
space, dirty work, wet underfoot, fumes and the 
handling of second hand timber. 
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This Order shall take effect as from the beginning members of, or eligible to be members of the 
of the first pay period commencing on or after the applicant union and who are employed on the 
3rd day of October, 1986 and shall terminate on the construction of the Chalice Constructions Pty Ltd 
31st day of July, 1987. office block project at Osborne Park, shall be paid a 

site allowance of 50 cents for each hour worked in 
Dated at Perth this 5th day of May 1987. lieu of payments for confined space, dirty work, wet 

underfoot, fumes and the handling of second hand 
G.G. HALLIWELL, timber. 

[L.S.] Senior Commissioner. This Order shall take effect as from the beginning 
  of the first pay period commencing on or after the 

6th day of February, 1987 and shall terminate on the 
31st day of August, 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C135 of 1987. 

In the matter of the Industrial Relations Act, 1979; and 
in the matter of a conference held pursuant to 
section 44 of the said Act between Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth, Applicant, and Everett-Smith & Co 
Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 1st 
day of May, 1987, pursuant to section 44 of the 
Industrial Relations Act, 1979; and whereas an 
agreement was reached between the abovementioned 
parties at the said conference; now therefore, I, the 
undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in matter No. 1195 of 
1986, and pursuant to the powers conferred under the 
said Act, do hereby order: — 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 Award 
No. R22 of 1978 as amended, employees who are 
employed by the Respondent on the Collie District 
Hospital — Redevelopment Site shall be paid a site 
allowance of 50 cents per hour for each hour worked 
in lieu of payments for confined space, dirty work, 
wet underfoot, fumes and the handling of second 
hand timber. 

This Order shall take effect as from the beginning 
of the first pay period commencing on or after the 
14th day of November, 1986 and shall terminate on 
the 30th day of September, 1987. 

Dated at Perth this 5th day of May 1987. 

G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C169 of 1987. 

In the matter of the Industrial Relations Act, 1979; and 
in the matter of a conference held pursuant to 
section 44 of the said Act between Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Applicant, and Prolec, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 1st 
day of May, 1987, pursuant to section 44 of the 
Industrial Relations Act, 1979; and whereas an 
agreement was reached between the abovementioned 
parties at the said conference; now therefore, I, the 
undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in matter No. 1195 of 
1986, and pursuant to the powers conferred under the 
said Act, do hereby order: — 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award No. R22 of 
1978, employees of the Respondent who are 

Dated at Perth this 5th day of May 1987. 

G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

CONFERENCES — 
Matters referred — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 Conference referred. 

The Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
CBI Constructors Pty Ltd. 

No. CR56 of 1987. 

Metal Industry Employees Metal Industry 

COMMISSIONER W.S. COLEMAN. 
Perth 2nd day of April 1987. 

Allowance — New Allowance — Disability Allowance — 
Kwinana site — climatic/environmental impact — 
whether wage rate currently accommodates 
disability component — Principle 4 — matter not 
concluded. 

Reasons for Decision. 
THE COMMISSIONER: This claim by the Amalga- 
mated Metal Workers and Shipwrights Union of 
Western Australia arises for determination out of a 
dispute between the parties which was not settled in a 
conference held under section 44 of the Industrial 
Relations Act. 

The applicant union seeks payment of a disability 
allowance at the rate of 80 cents per hour for workers 
under the Metal Trades (CBI Constructors Pty Ltd — 
Kwinana) Order 1983. The allowance is claimed for 
compensation for the conditions under which duties are 
performed in fabricating blast resistant enclosures for 
the North-West Shelf LNG project. 

Inspections of the work site were undertaken by the 
Commission on 24 February 1987 to gain an appreciation 
of the contract being undertaken by CBI Constructors 
Pty Ltd and of the conditions under which duties are 
performed. The union claims that the disabilities 
experienced by the workers are associated with the 
demands of the job, the windy conditions of the site, the 
sandy ground on which the fabrication of the blast 
resistant enclosures is undertaken and the exposure to the 
elements generally when working in the yard. Duties 
undertaken in the workshop are claimed to be subject to 
wind and dust causing disabilities to a degree comparable 
with those experienced in the yard. 

The company's contract for the fabrication of the 
blast resistant structures commenced in June 1986. The 
workforce deployed on the job peaked in December 
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1986. Currently 55 employees are engaged by CBI 
Contractors Pty Ltd (20 welders, 15 boilermakers, 12 
trades assistants, two crane drivers and six other 
workers). 70 per cent of the workforce is deployed in the 
yard. The fabrication of the structures in the workshop 
involves plate cutting, assembling and welding on jigs. 
Welding, cleaning and grinding of the large panels is 
undertaken in the yard. The fabricated sections are 
turned over to complete construction. There is a regular 
interchange of personnel between the workshop and the 
yard. However, some workers are permanently located in 
both work areas. 

The claimant union submits that the conditions under 
which the fabrication of the sections of the blast resistant 
structures are undertaken are similar to those 
encountered on a construction site. However, it is the 
impact of those conditions with attendant disabilities for 
the workers that is the basis of the claim and not the 
determination of the respondent's yard as a construction 
site. 

The yard is an exposed area with an uneven sandy base 
interspersed with rocks. Wind from any direction whips 
up dust. The turbulent air flow is exacerbated by the 
workshop structure and wind eddies flick around the 
work area. 29 eye injuries (dust in eyes) have been 
recorded in the period from 19 September 1986 to 22 
February 1987. During summer months much of the 
fabrication was undertaken in direct sunlight with little 
respite being available from the heat, even when welding 
and other tasks were done in the restricted areas under 
fabricated sections of the structures. Although the 
respondent endeavours to minimise the dust problem 
through watering, the use of equipment in the yard limits 
the effectiveness of these attempts. With seasonal 
changes the employees will on occasion have to contend 
with cold windy conditions which will cause the yard to 
become wet and muddy in some areas. 

The emphasis of the applicant union's argument in 
support of the claim is the exposure of the employees to 
the vagaries of weather conditions in the yard. However 
the claim also covers employees engaged on duties in the 
workshop. The disabilities encountered in that area are 
associated with wind and heat. It is argued that the 
tunnel effect of the open workshop causes dust to pollute 
the work environment. 

Mr Davy for the applicant union argues that the 
particular circumstances of the type of work being 
carried out by CBI Constructors Pty Ltd under the 
contract for the fabrication of the blast resistant 
structures, has never been the focus of the Commission's 
attention. Previous decisions and orders of the 
Commission reflect the work being undertaken at the 
workshop at that time — most of which was associated 
with tank construction and which involved only minor 
jobs being done in the yard. 

In July 1980, Johnson C. considered a claim by the 
applicant union for payment for workers employed by 
the respondent under Part II of the Metal Trades General 
Award No. 13 of 1965. In addition to a special payment 
and construction allowance, the union sought payment 
of the travelling allowance appropriate to workers 
coming within that part of the Award which covers 
construction facets of the industry. In rejecting that 
claim Johnson C. stated' T am unable to accept rates said 
to be designed for construction or on-site contract 
maintenance work are appropriate for shop employees 
unless it is demonstrated that the shop employees suffer 
the same disabilities and are otherwise on all fours with 
the construction employees" (60 WAIG 1116). 

The claims of the union on behalf of members 
employed by CBI Constructors Pty Ltd at Kwinana 
again came before the Commission in 1981. Arising from 
the acceptance of a recommendation from Cort C. (as he 
then was) and Order issued which prescribed actual rates 
in lieu of all special rates and provisions (61 WAIG 
1146). Those rates were subsequently varied by an order 
of the Commission on 11 December 1981 (62 WAIG 
160). 

The amount determined at that time by Senior 
Commissioner Cort was:— 

.. . fixed in the knowledge that there is movement 
in rates of pay for engineering workers and also in 
the knowledge of changes which have been made in 
rates since the conference in this matter concluded. 

(62 WAIG 158 at 160.) 
In addition to the ordinary weekly rate of wage 

inclusive of all special rates and allowances, an 
"attendance bonus" paid as an allowance was deter- 
mined for employees attending for work on each of the 
ordinary working days and completing ordinary working 
hours in that week. Although the work being undertaken 
by CBI Constructors Pty Ltd was similar to that being 
performed by eight other fabrication shops in Kwinana 
at the time (i.e. in December 1981), as distinct from the 
situation when Johnson C. reviewed the position in 1980, 
the difference between the "fabrication shop" and 
"construction" work environments was emphasised by 
Senior Commissioner Cort and maintained in the order 
that issued. Further variations to rates of pay have 
retained that distinction and Orders of the Commission 
specify that conditions of employment which apply to 
employees at the CBI Constructors Site at Kwinana, are 
those prescribed in Part I — General of the Metal Trades 
(General) Award No. 13 of 1965 [see 62 WAIG 746 
(matter No. C135 of 1982) and 63 WAIG 2467 (matter 
No. C388A of 1983)]. This is the situation recognised by 
the applicant union in this matter, but does not appear to 
be fully comprehended by the employees whose 
grievances in the past stemmed from a comparison 
between their pay packets and those of tradespersons 
employed in the Kwinana area by Companies paying 
construction rates. I have taken the opportunity to 
review the Commission's files on matters referred to by 
the parties in this hearing where Orders have issued and 
which apply to workers employed by CBI Constructors 
Pty Ltd at Kwinana. In matter C135 of 1982 the Order 
arose from a conference pursuant to the liberty to apply 
provision for amendments to the previous Order when 
rates of pay in the steel fabrication industry Order C487 
of 1981 were altered. In agreeing to the new rates for 
workers at CBI Constructors Pty Ltd at that time (March 
1982) the respondent company agreed that it was better 
to maintain rates in the Kwinana area and that the aim 
was then to bring CBI Constructors Pty Ltd (in Kwinana) 
under the umbrella of a' 'general package''. However the 
base from which the rates moved by the Order in C135 of 
1982 was that established by Senior Commissioner Cort 
in matter CR548 of 1981. In that decision he stated — 

To avoid misconceptions it must be said that the 
rate to be fixed is not related to any other award, 
construction or otherwise, or that prescribed in the 
newly issued "steel fabrication order" or that 
payable by any other employer whether conducting 
business in the Kwinana area or elsewhere. It is fixed 
in the knowledge that there is movement in rates of 
pay for engineering workers and also in the 
knowledge of changes which have been made in 
rates since the conference in this matter concluded. 

(62 WAIG 158 at 160) 
Mr Girdlestone for the respondent company provides 

information on operations at Kwinana site and frankly 
assesses the working conditions. He states that — 

... it gets hot out there and it gets dirty and 
dusty. It does not matter whether it is an Easterly or 
South-Easterly. I would not even attempt to deny to 
the Commission or to the parties that on some days 
there is a disability and at times working conditions 
doe become difficult. 

(Transcript p. 8) 
At present prescribed rates of pay under Order 388A 

of 1983 accommodate "all special rates and disabilities". 
For the respondent company, it is argued that there is 
nothing unique about the work being undertaken by the 
employees at CBI Constructors Pty Ltd, nor is there a 
significant distinction between the duties performed in 
the workshop and those in the yard. 
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In Exhibit 2 the respondent details wage structures 
under the CBI Constructors Pty Ltd Kwinana Order and 
those applicable to steel fabrication and construction 
sites in the industry (i.e. Parts I and II of the Metal 
Trades General Award No. 13 of 1965 respectively). The 
significant difference between rates under the CBI 
Constructors Pty Ltd Order and those under Part I of 
Award No. 13 of 1965 reflects in monetary terms an 
appreciation of particular characteristics of work 
performed at that site in comparison with the steel 
fabrication industry generally. Likewise the total rates 
that have evolved under the CBI Constructors Pty Ltd 
Order and those paid on large industrial complexes under 
Part II of the Award are indicative of evaluations of the 
work done and the circumstances under which it is 
performed in these areas of the industry. 

If an overview of these wage rates is taken against a 
background of the history of the CBI Constructors Pty 
Ltd Kwinana Order, it is respondent's opinion that the 
union's claim is . . simply a new tune on an old theme 
and it is called 'money' and it suffers from the same 
problem as the other claims since they simply cannot be 
justified". Further the respondent states that — 

. . . the applicant has failed to recognise or accept 
the determination by Senior Commissioner Cort of 
December 1981 which determined the present 
structure. 

(Transcript p. 11) 
But just as an argument in support of a claim for a 

wage increase based on comparative wage justice must 
fail under the principles of wage fixation, so too must an 
argument which refutes a claim for a disability allowance 
which focuses solely on the relativities of wage rates. 

The reasonableness or otherwise of existing rates 
under the CBI Constructors Kwinana Order when 
compared with rates paid elsewhere in the industry, is not 
the basis on which this claim should be considered in the 
first instance. A payment at the rate of 80 cents per hour 
for each hour worked is sought in compensation for 
work performed in conditions associated with blast 
resistant structures. But the disabilities experienced at the 
work site in question are addressed in Order 388A of 
1983 inasmuch as that Order and those which it 
supercedes specify that the wage rate is inclusive of all 
special rates and allowances. Although a detailed history 
of the development of rates paid to employees at CBI 
Constructors Pty Ltd Kwinana Site was presented by the 
respondent, neither of the parties is able to refer directly 
to the adequacy or otherwise of the disability component 
within the existing wage structure when prevailing site 
conditions are taken into account. Nor are the parties 
able to explain how the all inclusive rate was determined. 
I make no criticism of this, as these particular questions 
cannot be answered by reference to any one document 
but only through appreciation of the multiplicity of 
factors that went into the balance which was struck in the 
wage rates at times when such determinations were not 
inhibited by overriding considerations that have 
subsequently operated and continued to operate. Never- 
theless, from my inquiries into matters which have come 
before the Commission and from which Order 388A of 
1983 evolved, I have been able to discern a change in the 
nature of work undertaken at the respondent's Kwinana 
site from the times when matters No. CR 185 of 1980 (60 
WAIG 1116) and CR548 of 1981 (62 WAIG 158) were 
determined to the present circumstances where large 
scale steel fabrication is being undertaken in the yard. If 
it is that the significant change in the nature of the work 
performed has occurred and that environmental 
conditions now impinge upon the performance of those 
duties when previously they were inconsequential, a 
prima facie case can be established for the adjustment to 
the all inclusive wage rate under the existing order. 
However, while inspections demonstrated the impact 
that climatic factors have on the work site, no evidence 
was forthcoming from the applicant union to show that 
this is a situation which has not been accommodated in 
54421—9 

the existing wage structure in terms of the requirements 
pursuant to Principle 4 under the Principles of Wage 
Fixation (66 WAIG 1139). 

In his final address, Mr Davey for the applicant union 
made mention of the fact that he had been ' 'very much 
involved" in matters which resulted in Orders that were 
handed down by the Commission with respect to metal 
trades persons employed at CBI Constructors Pty Ltd at 
Kwinana. The Order in matter CR548 of 1981 on Mr 
Davey's assertion did not include any disability 
allowance for working outside. In passing he spoke 
briefly on the type of work that was being undertaken at 
the site at that time and eluded to wage rates currently 
being paid in the area which "will come out if need be". 

Although it may be concluded on what is before me at 
present that the union has not discharged the onus which 
it carries as the applicant in this claim, it is clear that in 
the interest of discharging this matter with a degree of 
finality which the parties expect and which the industrial 
situation demands, that additional submissions are 
necessary for me to dispose of the application according 
to equity and good conscience. 

The inspection of the site was undertaken in order that 
the climatic conditions could be experienced first hand. 
However that has not been followed through with 
evidence from the applicant which shows how those 
conditions impact upon the work which is present being 
undertaken at the site. It is fundamental to an evaluation 
of the claim to have information on changes in the nature 
of the work that has occurred since the existing wage 
structure was determined. From this would follow an 
explanation of the basis on which the amount the subject 
of this claim was determined and how it fits in with the 
existing wage structure or how it may or may not 
necessitate restructuring. Finally the principles of wage 
fixation impose obligations when a claim is being 
pursued. In the first instance it is necessary for the 
applicant to address those matters which are the 
substance of the principle involved to ensure that the 
claim complies with the requirements under which an 
adjustment to wage rates or allowances may be granted. 
It is not sufficient to take those requirements "as read" 
or to ignore the burden that the principles dictate. 

In view of my concerns to dispose of the application in 
a manner in which the parties can be sure that the issues 
involved have been addressed, and thereby bring finality 
to it, I have determined that the hearing should 
reconvene so that all issues can be fully addressed. 

Mr B. Davey appeared on behalf of the claimant. 

Mr L. Girdlestone appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 Conference referred. 

The Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
CBI Constructors Pty Ltd. 

No. CR56 of 1987. 

Metal Industry Employees Metal Industry 

COMMISSIONER W.S. COLEMAN. 
Perth ISthdayof April 1987. 

Allowance — New Allowance — Disability Allowance — 
Kwinana site — climatic/environmental impact — 
whether wage rate currently accommodates 
disability component — Principles of Wage 
Fixation — allowance granted. 
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Reasons for Decision. 
THE COMMISSIONER: In my Reasons for Decision 
dated 2 April, on the application for a disability 
allowance for workers covered by the Metal Trades (CBI 
Constructors Pty Ltd — Kwinana) Order 1983, I deter- 
mined that the hearing should be reconvened so that the 
issues could be fully addressed in terms which were 
stated. I found that course necessary to dispose of the 
application CR56 of 1987 with a degree of finality which 
the situation demands. That course was followed and the 
Applicant Union presented evidence from witnesses on 
changes in the nature of the work undertaken by the 
Respondent Company since the operation of the current 
Order and how climatic conditions now impact upon the 
work environment. 

It was submitted that at the time Order C388A of 1983 
issued, the Respondent Company's Kwinana operation 
was primarily involved in rolling, cutting and stripping 
plates for tank construction. Although it was conceded 
that some work was done within the yard, the majority of 
the workforce were engaged in the workshop. It is 
estimated that at present 75-80 per cent of work is now 
being done outside the workshop in the yard where the 
vagaries of the weather gives rise to a work environment 
which warrants the payment of the disability allowance. 

Witnesses for the Applicant Union advise that the 
fabrication of blast resistant structures, the new work 
being undertaken by CBI Constructors Pty Ltd, requires 
tradesmen to perform at standards of workmanship not 
previously demanded of them in their employment with 
the Company. Appointment is now dependent on 
passing tests on submerged arc and inner-shield welding 
and continuing employment is conditional upon the 
maintenance of coded standards. The witnesses spoke of 
the particular disabilities encountered in performing 
duties in the yard and in the workshop. Mr Davey for the 
Applicant Union submitted information on site 
allowances paid on various construction projects 
throughout the metropolitan area (Exhibit B) and again 
referred to wage rates paid in the metal industry in the 
Kwinana area. As interesting as this was, the information 
did nothing to explain the basis on which the 80 cents per 
hour disability allowance claimed for CBI employees was 
determined. In the final. analysis the amount was 
rationalised on the premise that ". . . the workers 
thought that a fair and equitable claim ..." (transcript 
page 22). As to the form that the payment should take, it 
was submitted that having regard to the structure of wage 
rates under Order C388A of 1983, the allowance should 
be paid for all purposes. 
Mr Davey addressed the claim within the principles of 
wage fixation and argued that the wage rate under the 
existing Order does not comprehend changes in the 
nature of the work and the conditions under which that 
work is now performed. 

Before addressing the Respondent's submissions, I 
must clarify a matter which arises from my Reasons for 
Decision dated 2 April. In that document a statement by 
Mr Girdlestone representing the Respondent Company 
was quoted on page 6. That quote should not be taken to 
be that Mr Girdlestone was endorsing the Applicant's 
assessment of the impact of climatic factors. He was, in 
the context of a submission more extensive than that 
quoted, merely paraphrasing the Applicant's argument. 
The emphasis that should be drawn is that the 
Respondent would not attempt to deny that on some 
days there is a disability and at times working conditions 
in the yard do become difficult. 

In response to the Applicant's supplementary 
submissions, the Respondent argued that nothing has 
been forthcoming to justify the payment of the disability 
allowance. It was argued that Order C388A of 1983 was 
not particular to employees undertaking tank 
construction work, but that it covered the generality of 
metal fabrication at the Kwinana workshop. The wage 
rate comprehends what may be expressed as the ordinary 
situation in which steel fabrication work is performed at 
that site and further, that employees have had the benefit 

of a much higher rate payable on an "all purpose" basis. 
That rate has covered employees whether working inside 
or outside the workshop. The wage rate under the Order 
is "inclusive of all special rates and provisions" and 
therefore accommodates more than the particular 
factors identified under Clause 18 of the Metal Trades 
(General) Award, when the rates under the Order are 
viewed within the pattern of wages and allowances in 
Parts I and II of the Metal Trades (General) Award and 
rates under the Steel Fabrication Order, it was argued 
that there is nothing to justify the payment of the 
disability allowances claimed by the Applicant Union. 
Furthermore, the environmental conditions have not 
varied since the workshop commenced operations. The 
rates under Order C685 of 1981 [Engine Drivers (CBI 
Constructors Pty Ltd, Kwinana) Order] which 
compliments that covering metal trades was structured 
having regard to the range of work performed inside and 
outside the workshop; the same considerations from 
which Order C388A of 1983 developed. As to the welding 
skills now being exercised by tradesmen, it was argued 
that these do not change the nature of the work under- 
taken by the Respondent Company; those skiOs have 
been deployed for a long time and nothing was raised 
about welding positions or welding skills which relates 
those factors to disabilities claimed to be encountered by 
the employees. 

I have concluded from the evidence presented that the 
Respondent Company's shift from tank construction to 
the fabrication of blast resistant structures under a 
contract which commenced in June 1986 and which will 
finish in mid 1987, has meant a change in work require- 
ments of its employees. This has meant a change in the 
conditions under which work is performed in that they 
are now exposed to climatic conditions when deployed in 
the yard. I am satisfied that the environment in which the 
work is done gives rise to employees encountering 
disabilities not previously experienced to the same extent 
when the operation was primarily located within the 
confines of the workshop. Having so determined, it is 
necessary to consider whether wage rates under Order 
C388A of 1983 comprehend the disabilities associated 
with the present work environment. That Order specifies 
that wage rates are "inclusive of all special rates and 
provisions" payable as an all purpose rate. I am satisfied 
that those rates and provisions were determined having 
regard to the particular nature of the Respondent 
Company's operations within the metal industry at 
Kwinana at that time and whilst there must have been 
some accommodation of the fact that some work was 
undertaken outside the workshop, no allowance could 
have been made for the level of disabilities presently 
manifest. 

It follows from these conclusions that I do not accept 
that the Applicant Union's claim has merit with respect 
to both groups of employees, that is those engaged within 
the workshop and those working in the yard. This claim 
has to meet the requirements dictated by the principles of 
wage fixation and in this case, particularly the provisions 
relating to a new allowance. I accept that the 
requirements of the principles have been met by the 
Applicant Union for those that have experienced a 
change in the conditions under which work is performed, 
i.e. those engaged in the yard. However, those employees 
engaged only on duties in the workshop have not 
experienced a change in the conditions under which work 
is performed. A change in work occasioned by the 
demands in the shift from tank construction to work 
associated with the fabrication of blast resistant 
structures, including the requirement to exercise a higher 
level of skill than was previously necessary, is in my view 
insufficient to sustain the claim for those other 
employees. 

Turning to the issue of the allowance to be determined, 
the principles of wage fixation make it clear that what is 
fair and equitable shall be determined having regard to 
an assessment based on previous work requirements, the 
wage previously fixed for the work and the nature and 
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extent of the change in the work. These requirements are 
expressed within the principle which covers "Work 
Value Changes" and because of the nature of this 
matter, it is necessary to consider the conditions under 
which the work is performed as relating to the environ- 
ment in which the work is done. The measurement in 
money terms of the appropriate level of the allowance 
may be assessed by reference to other wages and work 
requirements within the award, or to wage increases for 
changed work requirements in the same classification in 
other awards provided the same changes have occurred. 
It is unnecessary to pursue the latter analysis as quite 
clearly the most relevant place to look is the Metal Trades 
(General) Award. It is there that the Metal Trades (CBI 
Constructors Pty Ltd — kwinana) Order C388A of 1983 
has its origins and continues to be related by specific 
reference. On an assessment of the factors set out above 
and by reference to the comparison permitted under the 
principles of wage fixation I have concluded that the 
amount of the disability allowance should be at the rate 
of 20 cents per hour and that having regard for the wage 
structure under the Order that this shall be paid as an all 
purpose rate. 

The implications of this decision are that workers 
permanently located in the workshop are ineligible for 
payment of the allowance, that the allowance is 
particular to the performance of duties outside the 
workshop and that there may be a limitation on the 
period during which the allowance shall apply. 
Implementation of this decision will necessitate a 
restructuring of Clause 6 of the present Order. 

Mr B. Davey appeared on behalf of the Claimant. 
Mr L. Girdlestone appeared on behalf of the 

Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR56 of 1987. 

Between the Amalgamated Metal Workers and Ship- 
wrights Union of Western Australia, Claimant and 
CBI Constructors Pty Ltd, Respondent. 

Order. 
HAVING heard Mr B. Davey on behalf of the claimant 
and Mr L. Girdlestone on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby issues 
the following Order — 

1.—Title. 
This Order shall be known as the Metal Trades (CBI 

Constructors Pty Ltd — Kwinana) Order 1987 and shall 
replace Order No. C388A of 1983. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Date of Operation. 
5. General Conditions of Employment. 
6. Rates of Pay. 
7. Attendance Bonus. 
8. Adjustment of Rates. 
9. Restraint on Remuneration. 
10. Liberty to Apply. 

5.—General Conditions of Employment. 
Except as provided in this Order, the conditions of 

employment which shall apply to employees covered by 
this Order, shall be as prescribed in Part I — General of 
the Metal Trades (General) Award No. 13 of 1965. 

6.—Rates of Pay. 
(1) The ordinary weekly rate of wage payable to adult 

employees shall be as set out hereunder and shall be 
inclusive of all special rates and allowances and be paid 
as an "all purpose" rate and shall take effect as from the 
beginning of the first pay period commencing on or after 
the 10th day of March 1987. 

Rate 
Per Week 

Classification $ 
Welder Special Class  406.40 
Welder 1st Class  398.80 
Boilermaker  398.80 
Fitter  398.80 
Certificated Rigger  375.70 
Rigger Other  362.80 
Tradesman's Assistant/Grinder  336.40 

(2) An adult employee not permanently working in the 
workshop shall be paid 20 cents per hour as an all 
purpose rate for each hour worked outside the workshop 
in addition to the weekly rates specified under subclause 
(1). 

7.—Attendance Bonus. 
An employee who attends work on each of the 

ordinary working days in a week and completes his 
ordinary working hours in that week shall be paid an 
allowance of $14.20 per week. 

8.—Adjustment of Rates. 
The rates prescribed in Clause 6 of this Order shall be 

adjusted in accordance with any decision of the 
Commission in Court Session which alters wage rates 
generally following movements in the Consumer Price 
Index. 

9.—Restraint on Remuneration. 
An employer on whom this Order is binding shall not 

increase the rate of wage payable to an employee on the 
10th day of March 1987, or otherwise vary the conditions 
of employment applicable to an employee on that date so 
as to increase that employer's labour costs except to the 
extent that any such increase has been authorised by the 
Commission after that date. 

10.—Liberty to Apply. 
Leave is reserved to the employer to apply to delete 

Clause 6 (b) from this Order should the work arrange- 
ments at the site change to the extent that payment in 
accordance with that provision is rendered inapplicable. 

Dated at Perth this 26th day of March 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.l Commissioner. 

3.—Area and Scope. 
This Order shall apply to those employees who, except 

for the terms of this Order would be bound by the Metal 
Trades (General) Award No. 13 of 1965 and who are 
employed by CBI Constructors Pty Ltd on steel fabrica- 
tion work at the Kwinana workshop. 

4.—Date of Operation. 
This Order shall operate from the beginning of the first 

pay period commencing on or after the 9th day of 
February 1987. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 (9). 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 

and 
Commissioner for Main Roads. 

(No. CR137 of 1987) 

Plant Mechanic State Government 
Administration 

COMMISSIONER NEGUS 6 April 1987 

Termination — Unfair dismissal — poor employee 
performance but inadequate warning implying some 
condonation — Counselling and reinstatement 
ordered with clear statement on unacceptable 
behaviour. 

THE COMMISSIONER: This matter arises from the 
termination of the employment of Mr Mark Williamson 
by the Main Roads Department on Thursday 5 March 
1987. The dispute was not resolved at a conference held 
by Halliwell S. C. on 26 March in accordance with section 
44 of the Industrial Relations Act 1979 and was thus 
referred for hearing and determination. 

I heard the parties on 6 April 1987 at Derby to 
determine whether the dismissal of Mr Williamson was 
harsh and unreasonable in all the circumstances and 
whether he should be reinstated without loss of entitle- 
ments as the applicant union had claimed. 

The immediate events leading to the termination of Mr 
Williamson's employment are somewhat confused and 
are the subject of conflicting testimony. At the end of the 
day, I have reached a decision which is based on the 
overall picture of Mr Williamson's total period of 
employment with the Main Roads Department at Derby 
so the rights and wrongs of the final day's events assume 
somewhat less significance than they doubtless carried 
for the participants at the time. 

Mr Williamson is an automotive electrician by trade 
and he has been employed as a plant mechanic in the 
MRD depot at Derby for something in excess of six years. 
His immediate supervisor, Mr Brian Murty, the plant 
foreman, has held that post for 10 years and the plant 
supervisor, Mr Bruce Galbraith has been in Derby for 
3 Vi years. 

The working day in the depot runs from 0630-1145 
hours and from 1230-1645. On Tuesday 3 March, Mr 
Williamson and three other employees made application 
for a half day's leave to attend the funeral of a local 
identity. The four workers left the workshop on the 
Wednesday morning at 1000 hours to attend the funeral 
which had been arranged for 1030 hours. Only one of the 
group returned to work that day. On the Thursday 
morning Mr Williamson and Mr Tom Finnegan travelled 
to work together and Mr Finnegan entered the workshop 
first as Mr Williamson stopped off at the main store to 
ask a question of a Mr Don Archer. The foreman, Mr 
Murty scolded Mr Finnegan for his absence on the 
previous afternoon and it seems some explanation was 
offered. When Mr Williamson came in, the foreman 
raised the question of his absence the previous after- 
noon. Mr Murty says he adopted a tone to suit the 
circumstances, saying something like, "What became of 
you yesterday afternoon? It doesn't take all day to go to 
a funeral." Mr Williamson shrugged his shoulders and 
walked away, offering no explanation. 

Mr Williamson said that the foreman was abusive and 
he chose to retreat rather than become involved in what 
could have been a physical altercation when it seemed to 
him from Mr Murty's attitude that he wasn't interested 
in any excuses which might be offered. He left the work- 
shop, went to the main store where he indicated to Mr 
Archer that his future was uncertain and proceeded to 
leave the depot area. Mr Murty was heard to shout across 
the yard to him that he didn't care if he didn't come 
back. 

Mr Williamson went to the MRD office in another part 
of the town and enquired from the pay clerk regarding 
his leave and other entitlements. His presence in the 
office was noted by senior staff who instituted some 
verbal inquiries. As a result of those inquiries, Mr G. 
Norwell, the Divisional Engineer wrote to Mr William- 
son advising that his final pay would be forwarded 
because he had abandoned his employment without 
notice by walking off the job. The letter was hand 
delivered that same afternoon (Transcript Exhibit W.l). 

In reaching his decision to dismiss Mr Williamson, Mr 
Norwell says that he considered a number of factors 
including the worker's attendance and punctuality 
record, his attitude to Foreman Murty when attempts 
were made to discipline him and "the Boab incident" 
which had resulted in a number of employees including a 
senior staff member being reprimanded severely. They 
had apparently gone to lunch at the Boab Inn and not 
returned to work on the afternoon of 21 November 1986. 
Mr Warren adduced evidence from Mr D. Bartlett and 
Mr D. Paxman, who had relieved as Plant Supervisor 
and Plant Foreman respectively during the latter half of 
1986, to support the MRD position that to reinstate this 
worker would create an intolerable situation in regard to 
maintaining a well disciplined workshop. 

Mr Bartlem referred to the worker's history of serious 
illness as providing some excuse or mitigation for his 
behaviour. He told the Commission how the union's 
shop steward, Mr Finnegan had been counselled regard- 
ing his attitude and work performance and claimed that a 
marked improvement had ensued. This indicated that 
similar action would be likely to be useful in attempting 
to rehabilitate Mr Williamson. Mr Bartlem also drew 
attention to the lack of any notation on Mr Williamson's 
file which would indicate that he had been counselled or 
warned about his performance. 

Mr Paxman's evidence concerned his dealings with Mr 
Williamson during his five week sojourn as relieving 
foreman in June-July 1986. He had discussed time- 
keeping with the worker on 6 June, when Mr Williamson 
did not turn up until after lunch. Again on 20 June, Mr 
Williamson did not return after lunch and had given the 
impression that he felt there was no need to notify his 
supervisors that he would be absent. Mr Paxman had 
called all of the mechanics together for a general 
discussion regarding laxity in timekeeping and 
absenteeism. He had left the workers in no doubt as to 
the standards he expected them to observe. He opined 
that if he had remained at Derby a further transgression 
by Mr Williamson would have caused him to commence 
more formal disciplinary proceedings with warnings 
being recorded. 

Mr Galbraith told the Commission how he had been 
involved in some discussions with Mr Williamson regard- 
ing his continued employment at the depot early in 1986. 
It seems that Mr Williamson had decided to resign from 
his job because of the treatment he was receiving from a 
leading hand. Mr Galbraith had persuaded him to stay 
on and the leading hand had eventually been reduced to 
his former status. The motivation for Mr Galbraith's 
taking some extra trouble to keep Mr Williamson on the 
gang may have been related to his skills as an auto- 
electrician which were often made use of in the 
workshop. 

My task in this dispute is to seek a resolution which 
might have been agreed between the parties and to ensure 
that the settlement can be characterised by the oft 
repeated expression — "a fair go all round". There can 
be no doubt from the evidence presented at this hearing 
that Mr Williamson is almost the antithesis of a model 
employee. His timekeeping has been poor; he has had 
unauthorised and unexplained absences from work and 
his attitude to his foreman has been a problem. If that 
was the total picture there could be no justification for 
considering giving the worker one last chance to 
rehabilitate his situation. It is necessary to view his 
behaviour in its total context before reaching a final 
conclusion. 
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MRD employees in the Kimberley region perform a 
vital public service in conditions of extreme discomfort 
brought about by the climate and the remoteness of the 
region. They do not enjoy the amenities and conditions 
which are prevalent in the more glamorous areas of 
employment such as the mining of iron ore, diamonds, 
oil and gas. There is a certain tropical malaise or relaxed 
informality associated with working in the region and an 
observer gains the impression that punctuality and 
absenteeism are not generally seen to be matters of such 
high priority as they might be in the suburbs of Perth. 
Nevertheless the work is done and management and 
workers live happily together as neighbours in their small 
communities. 

Mr Murty has been the foreman during all of the d'/z 
years of Mr Williamson's employ. If he has turned away 
to avoid a heated confrontation when the foreman has 
had occasion to reprimand him then it seems that he 
might have gained the impression such behaviour was 
acceptable; it has not previously become an issue 
warranting formal disciplinary procedures. He might 
also have assumed from Mr Galbraith's efforts to avoid 
him resigning that his overall level of performance was 
acceptable to his supervisors. 

It is against that background and in the light of the 
very favourable impression I formed, during the hearing, 
of the goodwill and straightforwardness of Mr Murty, 
Mr Galbraith and Mr Norwell, that I believe that Mr 
Williamson's employment at Derby can be resurrected if 
he is prepared to make an honest attempt to lift his game. 

Subject to any speaking to the minutes, an order will 
issue for Mr Williamson to be re-employed from 7 April 
1987 with his entitlements restored as if he had been on 
leave without pay since 6 March 1987. There is to be a 
counselling session at which at least Messrs Williamson, 
Bartlem, Galbraith and Murty are to be present and it is 
to be made quite clear to Mr Williamson what is expected 
of him in terms of punctuality, attendance, attitude and 
interaction with his supervisors. He will be deemed to 
have received a final, formal warning and I would expect 
the counselling session to reach agreement as to the 
instances of misbehaviour which would in the immediate 
future result in a further termination of employment. 
Agreement should also be reached as to the period which 
should expire before Mr Williamson might be seen to 
have wiped his slate clean. 

I need hardly add that in the light of the circumstances 
of this dispute and this decision, if Mr Williamson was 
again dismissed for similar reasons he could not expect 
sympathy or intervention from the Commission as 
presently constituted. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR137 of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and 
Commissioner for Main Roads, Respondent. 

Order. 
HAVING heard Mr Warren on behalf of the Applicant 
and Mr Bartlem on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

1. Mr Mark Williamson is to be re-employed in 
his former role as plant mechanic at the Derby depot 
of the Main Roads Department from 7 April 1987. 

2. Mr Williamson's service related entitlements 
are to be restored as if he had been on approved 
leave without pay from 6 March to 6 April 1987. 

3. A meeting of Messrs M. Williamson, D. 
Bartlem, B. Galbraith and B. Murty, together with 
others as may be required, is to be convened to 
clarify Mr Williamson's understanding of the per- 
formance level expected of him in regard to 
punctuality, attendance, attitude and interaction 
with his supervisors. 

4. Mr Williamson's work performance is to be the 
subject of a review by the same persons named in 
paragraph 3 of this order; such review to be made on 
or about 7 October 1987. 

5. Until the review period is completed, Mr 
Williamson is to be deemed to have received a final, 
formal warning from his employer regarding his 
work performance. 

Dated at Perth this 15th day of April 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR131 of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant and the Hon 
Minister for Works, Respondent. 

Order. 
HAVING heard Dr J. Crouch on behalf of the claimant 
and Mr J. Ross on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Sheet Metal Workers (Government) 
Award 1973 Award No. 31 of 1973 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
8th day of May 1987. 

Dated at Perth this 14th day of May 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 14.—Fares and Travelling: Delete subclause (1) 

of this clause and insert in lieu thereof: 
14.—Fares and Travelling. 

(1) An employee in the Architectural Division of 
the Public Works Department, who is required to 
start and finish on the job, shall be paid an allow- 
ance in accordance with the provisions of this sub- 
clause to compensate for travel patterns and costs 
peculiar to the industry, which includes mobility 
requirements of employees, and the nature of 
employment in construction work — 

(a) On places within a radius of 50 kilometres 
from the General Post Office, Perth — 
$7.60 per day. 

(b) For each additional kilometre to a radius 
of 60 kilometres from the General Post 
Office, Perth — 39 cents per kilometre. 

(c) Subject to the provisions of paragraph (d), 
work performed at places beyond a 60 
kilometre radius from the General Post 
Office, Perth shall be deemed to be distant 
work unless the employer and the 
employees, with the consent of the Union, 
agree in any particular case that the 
travelling allowance for such work shall be 
paid under this clause, in which case an 
additional allowance of 39 cents per kilo- 
metre shall be paid for each kilometre in 
excess of the 60 kilometre radius. 

(d) In respect of work carried out from an 
employer's depot situated outside a radius 
of 60 kilometres from the General Post 
Office, Perth, the main Post Office in the 
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town in which such depot is situated shall 
be the centre for the purpose of calculating 
the allowance to be paid. 

(e) Where transport to and from the job is 
provided by the employer from and to his 
depot, or such other place more 
convenient to the employee as is mutually 
agreed upon between the employer and the 
employee, half the above rates shall be 
paid; provided that the conveyance used 
for such transport is provided with suitable 
seating and weatherproof covering. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

AT KARRATHA. 
No. CR612G of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australian and Others, Claimants 
and Robe River Iron Associates, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 15th day of December 1986. 

Mr K. McCann appeared on behalf of the Australian 
Workers Union. 

Mr A.J. Marks appeared on behalf of the 
Amalgamated Metal Workers and Shipwrights Union. 

Mr D.G. Moss appeared on behalf of the respondent. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 
hearing, taken from the transcript as edited by Mr 

Commissioner J.F. Gregor.) 
THE COMMISSIONER: This matter comes to the 
Commission for determination pursuant to section 44 of 
the Industrial Relations Act 1979. The issues are 
described in the schedule to the Memorandum of Matters 
for Hearing and Determination issued on 10 November 
1986 as follows: 

It is claimed by the applicant Unions that the 
workers whose names appear on the list hereunder 
dispute variations to their classification and/or 
work arrangements which have been effected by the 
respondent pursuant to parts 1 and 2 of the Order 
No. 758 of 1986, dated 22 August 1986. 

The grounds upon which each worker disputes the 
variation of classification and/or work arrangement 
were discussed between the parties at the conference 
held on 17 October 1986, but in each case the 
Company asserts that the variation has been 
effected in accordance with Agreement No. 10 of 
1979 and is fair. 

The Unions dispute this and ask in each case that 
there be restoration of the previous classification or 
work arrangements, or alternatively, where that is 
not possible, such relief be granted as the 
Commission deems equitable. 

T.C. Carver 
S. Batory 
H. Blanket 
C.H. Van Dyk 
D.S. McLean 
M. Benton 
M.J. Donnelly 
S. Palmer 
E. Muniandy 
M. Becker 
S. Fuller 
A. Wilkins 
R.J. King 
S.M. King 

Of the workers whose names are listed in the schedule, 
evidence was taken only from Messrs McLean, Benton 
and Donnelly. The claim on behalf of Mr T.C. Carver 

was withdrawn prior to hearing. The balance of the 
workers involved failed to appear on the day of the 
hearing and the claim, as it effects them, must fail 
through want of prosecution. 

Before responding to the argument put on behalf of 
the claimant, Mr Moss, who appeared on behalf of the 
respondent, advanced grounds to support a basic 
submission of no case to answer. 

The issues to be debated in this matter are fundamental 
and go to the right to run an operation, or of a manage- 
ment to run its operation in the most efficient, 
productive way consistent with it paying regard to the 
nature of the duties which it requests its employees to 
undertake — that is, whether those duties are onerous, or 
whether they create a situation which would place the 
worker in an unsafe position, overlayed on which is the 
basic industrial relations doctrine of it being fair. 

Since the tribunals in this country were constituted at 
the turn of the century they have consistently issued rules 
in the form of dicta which supports the proposition 
which I have just outlined. 

The history of those cases has been reviewed by the 
Commission in Court Session recently in its decision in 
the matter Amalgamated Metal Workers and Ship- 
wrights Union and Others v. Robe River Iron Associates 
No. 758 of 1986 dated 30 October 1980 (unpublished); 
reviewed independently by three separate members of the 
tribunal, all three coming to the same conclusions as to 
the rules which are established by them. 

Earlier in these proceedings I did, in an effort to assist 
the parties, set out what I believed the rules to be, hence 
the type of submission which Mr Moss now makes does 
not come as a surprise to me, particularly seeing that I 
have now had the benefit of listening to the witnesses 
concerned. 

In the submissions in support of the application there 
were two basic premises put. The first one was that the 
transfers and variations in work arrangements were 
contrary to Agreement 10 of 1979. There has been 
nothing in the evidence I have heard from each of the 
three individuals which would convince me that the terms 
of the agreement were not followed. The second part of 
the submission was that not enough attention was paid to 
the ramifications on the individual worker of the change. 
That submission can be pursued in two different ways 
from the point of view of the person who makes it. One 
— it can catalogue to the Commission on behalf of 
individual workers the ramifications that they believe 
have affected them or, alternatively, it can be done by 
way of evidence. 

As I apprehend the argument put by the applicant 
union in this case it chose the second course and 
therefore the argument stands or falls on what was put in 
evidence by each of the three workers concerned. In my 
view in deciding this matter it is not enough for the 
employee concerned to be dissatisfied with the effect of 
his redeployment. There must be a more compelling 
reason why the redeployment is onerous than mere 
dissatisfaction. 

That is not to say that the Commission does not have 
sympathy with workers who find that as a result of a 
redeployment they are unsure about their future and that 
as a result of their unsureness various personal pressures 
build on them and they become disturbed and 
concerned. There is a great deal of sympathy if any 
worker is in that position but, notwithstanding that, the 
rules to be applied are quite clear. 

In respect of Mr Donnelly he clearly has had problems 
as a result of his transfer. I believe he geuinely would like 
to go back to shift work, as that was something he had 
been doing for many years, he was used to it and was 
happy with it. The reality of the situation is that the job is 
no longer there and nothing which the Commission could 
do could reinstate that previous job because it has gone, 
and there is nowhere to place him on shift. 
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In respect of compensation as an alternative he 
continues to be employed, albeit in an unhappy frame of 
mind, but he is being paid the appropriate rates and 
getting the appropriate allowances which his position 
attracts. 

There was nothing from his evidence which would 
bring me to conclude that he has had to suffer to such a 
degree that he would fall within the category of being 
asked to do onerous or unsafe work. 

The question of fairness is a matter of degree and, even 
though he may feel that what has happened to him is 
unfair in that he is dissatisfied with it, that of itself is not 
sufficient for the Commission to intervene. 

Mr Benton is in a very similar position. He wants to go 
back to the marine department which has been reduced 
in numbers. During his evidence he was asked to respond 
to a question from Mr Moss concerning which worker 
should go from the department if he is sent back there by 
an order of this Commission, because that is obviously a 
matter which the Commission would have to take into 
account because the worker who would be asked to 
transfer could be just as aggrieved as Mr Benton feels he 
is. 

His other evidence concerning the matters of seniority 
or the criteria by which persons ought to be selected for 
transfer or not are not really issues which have a place in 
the discussion in this case. They are matters which can 
only be debated between the parties when they are on 
terms which allow that type of communications because, 
when it is all boiled down the Commission cannot 
interfere with the methodology by which an employer 
does about applying its personnel practice unless, of 
course, it breaches the basic principles to which I have 
referred previously concerning the unfairness, or 
onerous work conditions, or safety. 

Coming to Mr McLean, I must say he is a very 
impressive witness. He obviously thought he had a career 
with the company. He has been with the company for a 
long time and he had been able to gain promotion 
through the application of his skills and his ability to do 
the job properly. He is a realist as well in that he has 
looked at the prospects for him in his continued employ- 
ment and has considered redundancy. 

However, the Commission cannot ask or direct the 
company to make someone redundant. It is left with the 
same questions to be answered as have to be posed in 
respect of the other two men involved in this case today:. 
The department from which he comes, being reduced in 
manning from 14 to 9, the same basic question arises; 
who should go? Mr McLean himself says he knows that a 
substitution cannot happen in the reality of life so he 
suggests that an alternative solution could be the award 
of compensation. He had been on shift work and been a 
leading hand before. Amongst all of the people who have 
been affected by the changes which have taken place 
recently in this company's operations he would probably 
be amongst the highest in terms of wage loss. 

However, the point was made, and made well in cross- 
examination by Mr Moss, that the additional payments 
for which he was then qualified were because of the 
circumstances of the employment. There is no need to 
debate the question of why one gets paid allowances for 
shift work. There are the landmark cases before the New 
South Wales Industrial Commission in the decision of 
Mr Justice Fisher where the reasons for payment of shift 
allowances are explored extremely deeply including the 
need to compensate workers for effects on their marital 
situation, the need to compensate them in terms of 
additional leave for having to work weekends; such 
compensation in addition to monetary compensation 
which they get by way of pay loadings. There is no need 
to debate those things in this forum. The rules have been 
well and truly established. 

The conclusion drawn as a result is that the shift 
allowances are paid for a particular purpose. They do not 
constitute part of the normal base rate. Although I have 
sympathy for someone who has worked for many years 
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on a shift work basis and wishes to continue to do so on 
the basis of income maintenance, if the shift work is not 
available to be done then there is only the base rate and 
the appropriate allowances which the new position 
attracts, left. 

The same can be said for the leading hand payment. I 
have no need to expand upon that. I do not think there is 
any criticism which can be directed to the applicant 
concerning a failure to discharge an onus of proof. The 
facts of the matter speak for themselves. All that could 
be said was said and the witnesses honestly gave evidence 
of their true situation. That situation when weighed 
against the rules which I must apply, rules determined 
over many years by tribunals, means that the 
Commission should not issue the order sought in this 
case and I will determine claim CR612G of 1986 by an 
order of dismissal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR612G of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, Claimants 
and Robe River Iron Associates, Respondent. 

Order. 
HAVING heard Mr K. McCann and Mr A.J. Marks on 
behalf of the claimants and Mr D.G. Moss on behalf of 
the respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the claim be dismissed. 

Dated at Perth this 22nd day of December 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR612D of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant and Robe 
River Iron Associates, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 12th day of February 1987. 

Mr A.J. Marks appeared on behalf of the Claimant. 
Mr D. Moss appeared on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: The matter for determination 
is described in the schedule attached to the referenc of 
dispute issued at Karratha on 7 October 1986. The 
schedule provides as follows: 

The Company has discontinued the classification 
of serviceman at Pannawonica and has re-allocated 
the duties to other classifications. The Union claims 
that the classification is still required while the 
Company says it is not and in any event that it is 
entitled to make the changes. 

It is common ground between the parties that the 
respondent has adjusted manning procedures at its 
Pannawonica operations so that of the 12 persons who 
were previously employed as servicemen only one, in the 
rail operations, is still employed on those duties. The rest 
of the employees have been transferred into other parts 
of the operation and the work which was previously done 
by them has been allocated to various mechanical 
tradesmen who carry out the duties in addition to their 
normal tradesman functions. 
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The Union says in short that this re-aUocation of duties 
provides a heavy burden upon those tradesmen and, to 
that extent, it is onerous. It also asserts that the change in 
the style of the servicing of the plant has led to a situation 
where some of the plant is not being serviced in the 
correct manner and this could lead to breakdowns. The 
Commission was advised that since the re-allocation of 
duties took place the tradesmen concerned accepted the 
new duties under protest and have continued to perform 
the work, but that they are unhappy with the allocation 
and seek relief from it. 

The type of work previously carried out by servicemen 
at Pannawonica is associated with servicing of mobile 
plant. The duties include greasing and oil changing; filter 
changing; the maintenance of all fluid levels; inspection 
of V-belts and oil and water hoses for deterioration or 
leaks; the replacement of grease nipples where necessary; 
recording visible defects; the maintenance of service 
records; cleaning down prior to servicing; servicing of 
batteries; requisitioning of filters; maintenance of lube 
oil stocks. On occasions servicemen assist tradesmen 
when requested to do so and in performing the duties 
enumerated above, hand tools are often used. 

By reference to an examination of the history of the 
introduction of the classification into awards in the iron 
ore industry, Mr Marks sought to demonstrate that 
servicemen are not assistants, that they clearly have their 
own defined area of work, and the classification is an 
outgrowth of the move in modern industry for 
specialised skills in a wide range of areas of 
classifications ancillary to trades classifications to allow 
tradesmen to more effectively perform their work. That 
history showed the complexity in the uses of lubricating 
materials and the large and valuable equipment involved 
in the mining industry means that the job is a skilled one 
as considerable damage could be done to equipment if 
the wrong fluids are used or the wrong filters are fitted. 

In support of his case Mr Marks called evidence from 
Mr N.R. Marlborough who advised the Commission of 
his experience in the respondent's Cape Lambert 
operation commencing in 1972 and how the plant 
servicemen classification evolved. Evidence was also 
taken from Mr F.J. Lovegrove who had been a service- 
man since 1975. He had previously worked with two 
other iron ore producers and gave information concern- 
ing the duties of servicemen involved with stationary 
plant at Cape Lambert. He had not worked at 
Pannawonica. Further evidence was taken from Mr B. 
Fyfe, a fitter employed by the Company at Cape 
Lambert. His evidence supported that given by Mr 
Lovegrove. 

Evidence of the work done by servicemen at Panna- 
wonica was given by Mr C. Hanmore who had been 
employed as a serviceman at the site for over four years 
and had recently be transferred from the position and 
was now working as an electrical assistant. Finally, 
evidence was taken from Mr N. Flynn who is a fitter 
employed by the Company and who had worked for 
seven years at Pannawonica. Over that period, by virtue 
of his role as a union representative, he had been 
involved in discussions concerning the employment 
conditions of servicemen covering such aspects as 
servicemen's tools, callouts, and overtime arrangements. 

In his reply on behalf of the Company Mr Moss drew 
attention to the fact that the majority of the claimant's 
witnesses gave evidence concerning Cape Lambert, and 
little information had been presented with respect to 
Pannawonica. It was his contention that the 
servicemen's work is part and parcel of a mechanical 
maintenance tradesman's trade and the classification 
evolved out of a desire by tradesmen themselves to be 
relieved of routine servicing work. He went on to suggest 
that the work arrangements, as they had developed at 
Pannawonica, were imposed under duress from the 
Union claimant in this case, and were loaded with rorts 
and abuses. A departure from the past practices had 
produced many management benefits and advantages 

for the Company. He submitted that because the 
classification of serviceman was adopted to relieve fitters 
from having to perform semi-skilled lubricating and 
other servicing duties and to replace greasers in relation 
to greasing and top-ups, this did not mean that fitters no 
longer had the right to service mobile plant and equip- 
ment. Further because the introduction of the 
classification had been the result of a private arbitration 
in 1971 there is no good reason to suggest that the 
situation at Pannawonica with its own particular circum- 
stances could not be subject to review. 

The complaint of the Company on the work arrange- 
ments adopted at Pannawonica was that there was little 
opportunity for flexibility between the various groups of 
people involved in servicing. To support this contention 
Mr Moss canvassed the manning at Pannawonica both at 
the mine service building and at Eastern Deepdale and 
enumerated the classifications and workers involved in 
the various shifts. He suggested, and confirmed later by 
evidence, that shift servicemen at the mine would not 
perform scheduled services or 48-hour checks because 
they said that was the work of permanent day service- 
men. He complained that there were many circumstances 
where, because of the rules adopted by the Unions, that 
there were overlaps of servicemen being available to do 
work but refusing becuase it was alleged to be part of 
another person's duties because he was on another shift. 
It was said that in an effort to obtain some flexibility the 
Company had negotiated the supply of a large tool kit. 
The tool kit being, in the submission of the employer, an 
amalgam of the best of the different types of tool kits 
used by workers at Pannawonica. It cost in the vicinity of 
$1 250 as opposed to an ordinary base toolman's kit 
valued at around $360. The tool kit contained tools 
which would never be used in the serviceman's work but 
nevertheless the Company had agreed to its supply in an 
attempt to buy flexibility. Further complaints were made 
alleging the refusal to service particular vehicles on the 
basis that those vehicles should be served by other 
persons, notwithstanding that the vehicles were located 
in the same workshop. 

The Company had also been concrned about the 
callout policy of one task/one callout. This had resulted 
in the situation where some workers had been paid 24 
hours pay for 15 minutes work. This came about 
particularly when air reservoirs on Haul Paks needed to 
be charged, this being usually a 10 minute task for each 
truck. An example was cited and verified in evidence 
where for 30 minutes work a worker charged five 
reservoirs and received 40 hours pay. 

This coupled with the requirements for equalisation of 
overtime created expense to the Company which need 
not have occurred because other workers involved in the 
shifts, such as fitters and boilermakers, were required to 
be given overtime because of the large overtime 
component worked by servicemen. The time was not 
worked in such instances extended to periods of up to 10 
hours over three weeks. 

It was submitted on behalf of the respondent that there 
was absolutely no evidence which would point to onerous 
work load or unsafe practice caused by the re-allocation 
of work. To the contrary, the Company had obtained 
greater flexibility, greater utilisation and the servicing 
both on a daily and scheduled basis was proceeding well. 
It was said that the Company was entitled to make the 
decision to have tradesmen do the work because they are 
better suited to servicing than servicemen. It was purely a 
re-allocation of duties and done in response to the 
current circumstance of how workers were prepared to 
work. This is not to say that in the future servicemen 
would not be appointed. The proof of this was that there 
still was a serviceman classification at Pannawonica 
because the circumstances justified it in the rail area. 

To complete his submission Mr Moss examined the 
authorities concerning the management prerogative, 
many of these authorities being those canvassed in the 
decision of the Commission in Court Session in No. 758 
of 1986 between the Amalgamated Metal Workers and 
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Shipwrights Union of Western Australia and Others 
(Applicants) and Robe River Iron Associates 
(Respondent), decision dated 30 October 1986 
(unpublished). 

In support of his submissions Mr Moss obtained 
evidence through Mr J.W. Castle who is a workshop 
foreman in the engineering division of the respondent 
and who had been employed by the Company since 1980. 
From Mr R. A. Joyce who is a mechanic at East Deepdale 
and who had been employed by the Company for S'A 
years commencing as a tradesman/fitter until he was 
made a foreman in January 1985. Finally from Mr D.H. 
MacKay who is a general and maintenance foreman for 
the Company at the Eastern Deepdale mine at 
Pannawonica. 

The various authorities to be applied in this case have 
been subject to detailed analysis by the Commission in 
Court Session in Application No. 758 of 1986 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Others v. Robe River Iron 
Associates, decision 30 October 1986 (unpublished), and 
I do not intend to repeat the analysis in this decision. It is 
sufficient to say that the Company has the right to make 
adjustments to the deployment of its workforce and the 
Commission will not interfere with such deployment 
unless that deployment creates on an individual worker 
an onerous or unsafe working condition or otherwise 
creates some burden on his normal work such that he 
should be granted relieve from that burden. 

The task of the Commission is therefore to analyse the 
evidence presented and ascertain whether individual 
workers have had their classification altered to the extent 
that they have been affected in any one of the ways which 
would lead the Commission to intervene to interdict the 
Company's right to have the work performed in that 
manner. The issue is therefore not what the effect has 
been on servicemen who have been transferred away 
from the position, but what has been the effect on the 
tradesmen to which the new work has been allocated. A 
close review of the evidence does not reveal any 
suggestion of there being an onerous burden, notwith- 
standing the submission of Mr Marks to the contrary. In 
fact the only suggestion of any difficulty comes from 
interpolation of the evidence of Mr Flynn who says that 
the work is being performed by tradesmen under protest. 
Further there is an allegation that is denied by the 
witnesses who gave evidence for the respondent. 

The admissions of the witnesses of the applicant 
support the Company's allegations that the method of 
operation at Pannawonica of the serviceman classifica- 
tion was inflexible and led it to unnecessary expense. It is 
therefore not surprising the Company would seek to 
change that situation. In the normal circumstances such 
a change should take place by discussion and conciliation 
with resource to the arbitral authority if that became 
necessary. It is quite likely that the issues now before the 
Commission for determination could have been resolved 
between the parties if that course had been followed. 
However it was not and the Commission is duty bound to 
determine the argument. 

On analysis of the matter I cannot see that the tests 
which must be applied in the determination of onerous 
work, lack of safety or some other burden on an 
individual worker have been met by the submissions of 
the applicant at least to the extent that it is necessary 
before the Commission would intervene. That is not to 
say that I support the methods used by the Company to 
readjust the work arrangements in this section of its 
workforce and to that extent the long-standing history of 
the use of the serviceman classification in the iron 
industry is not brought into question in any way at all. 
The classification is still in the Agreement No. 10 of 1979 
and may be used in the future and could well have effect 
if the level of servicing being performed by tradesmen 
reaches an extent that they are unable to perform the 
work within the criteria described above. 
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In view of these findings I am not prepared to issue an 
order which would intervene in the actions that have 
been taken by the Company to readjust its serviceman 
workforce at Pannawonica. However both parties 
should be aware that the Commission will consider any 
application brought to it by workers who have been 
allocated duties which are onerous. If such applications 
are supported by cogent evidence which would include 
detailed comparisons on duties required to be performed 
by the worker concerned both before and after the re- 
allocation, the times spent on the various component 
parts of the job, and personal testimony of the effects of 
the change, then it is quite likely that the Commission 
may intervene. However in the absence of such data the 
instant proceedings must be concluded by an order of 
dismissal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR612D of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant and Robe 
River Iron Associates, Respondent. 

Order. 
HAVING heard Mr A.J. Marks on behalf of the 
claimant and Mr D. Moss on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 12th day of February 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR457 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and West 
Australian Government Railways Commission, 
Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 4th day of August 1986. 

Mr T. Sharp-Collett on behalf of the Applicant. 
Mr C. Mitsopoulos on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is a section 44 (9) matter 
concerning claims by the Amalgamated Metal Workers 
and Shipwrights Union of Western Australia in respect 
of boilermakers and welders employed in the boiler shop 
at Midland workshops by the Western Australian 
Government Railways Commission. The schedule 
attached to the Memorandum of Matters for Hearing 
and Determination is in the following terms. 

The Amalgamated Metal Workers and 
Shipwrights Union of Western Australia claims that 
the following matters resulting from Order No. 93 
of 1985 (66 WAIG 1367) are not being implemented 
in the correct manner by the Western Australian 
Government Railways Commission: 

(1) Clause 31 (1) (d) should apply for all hours 
worked at single time. 

(2) Clause 31 (1) (g) should be deleted. 
(3) Clause 31 (30) (c) should be changed to reflect 

the manner in which payments were made prior to 
Order No. CR93 of 1985 coming into force. 
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The Western Australian Government Railways 
Commission believes this matter should be resolved 
by the Western Australian Industrial Relations 
Commission. 

The first two of these items were dealt with as matters 
of interpretation. 

It should be noted that the allowances referred to in 
Clause 31 (1) (d) are disability allowances by virtue of 31 
(1) (c). Furthermore, these allowances are not to be com- 
pounded by overtime penalty etc. I emphasis the word 
penalty to show that overtime at ordinary time rates is 
not excluded and since the allowances are paid for 
disabilities which are encountered irrespective of the time 
worked, the most probable proper construction of the 
clause is that allowances should be paid at ordinary rates 
for each hour worked. Of course, the same reasoning 
applies to work done on public holidays and weekends. 
In reaching this conclusion I have not ignored the 
possible effect of Clause 31 (1) (g). Indeed, my 
impression of the Union's attitude towards this 
particular subclause is that it should be deleted because it 
appears to support the respondents construction of 
Clause 31 (1) (d). However, I do not see a connection 
between the two subclauses at all. This is because of the 
critical use of the word "such" describing absence in 31 
(1) (g). The four hour prescription in this subclause 
relates to any one day on which an employee is absent for 
reasons of long service leave, sick leave, annual leave, 
leave without pay and during periods when receiving 
workers compensation. 

My decision on the first item on the claim is that the 
Unions construction of Clause 31 (1) (d) of the award is 
correct. My decision on the second item is that the claim 
should be dismissed. 

With respect to the remaining part of the claim, I find 
no ambiguity or defect in Clause 31 (30) and the Union 
cannot hope to achieve its objective on behalf of boiler- 
makers and welders through an interpretation of this 
provision. Nevertheless, I find the balance of merit is in 
the Union's case and of sufficient force to justify an 
order in the union's favour, notwithstanding that it will 
have the effect of amending the Order of the 
Commission in Court Session in CR93 of 1985. In 
coming to my conclusion I am influenced by the previous 
practice at the workshops concerning the payment of the 
aluminium allowances to boilermakers and welders, and 
the likelihood that some of these employees will lose 
substantially in terms of weekly income due to the Order 
rather than being effected in a minor way which was all 
that was intended. But the problem I have with an 
amendment to the Order relates to its expression. Whilst 
I am anxious to see that the employees concerned are not 
disadvantaged, I am not happy with the union's 
suggested iterations to 31 (30) (b) and I would prefer to 
have a proposal in terms before me with respect to 31 (30) 
(c). Having decided the issue in principle I think it would 
be appropriate if the parties themselves drew up new 
provisions. Accordingly I will direct the parties to this 
end. The matter will be finalised after I receive the parties 
proposals. Finally, the implication in the Unions 
argument is that the employees involved constitute a 
special case. Therefore, the Order I will approve will 
have no relevance to any other class or group of 
employees nor does it provide any reason whatsoever to 
treat another class or group of employees as constituting 
a special case. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR457 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and 
Western Australian Government Railways 
Commission, Respondent. 

Order. 
HAVING heard Mr J. Sharp-Collett on behalf of the 
Amalgamated Metal Workers' and Shipwrights Union of 
Western Australia and Mr C. Mitsopolous on behalf of 
the West Australian Government Railways Commission, 
I, the undersigned member of the Western Australian 
Industrial Relations Commission, pursuant to the 
powers conferred upon me by the Industrial Relations 
Act 1979 do hereby declare and order as follows: 

1. Declaration 
That the true interpretation of Clause 31 (1) (d) of 

the Railway Employees Award 1969 No. 18 of 1969 
is that the allowances specified shall be paid for at 
the ordinary time rate of allowances when the work 
for which allowances are paid is done during 
overtime, on holidays or on weekends. 
2. Order 

(1) That the claim for the deletion of Clause 31 (1) 
(g) of the Railway Employees Award 1969 No. 18 of 
1969 is dismissed. 

(2) That notwithstanding the provisions of Clause 
31 (30) of the Railway Employees Award 1969 No. 
18 of 1969 Boilermakers and Welders employed at 
Midland Junction Workshops shall continue to be 
paid for aluminium welding work as they had been 
paid immediately before the 20th day of June 1986. 

This Order is effective from the 20th day of June 1986. 

Dated at Perth this 27th day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. CR604 of 1986, CR610 of 1986 and CR648 of 1986. 

Between the Association of Draughting, Supervisory and 
Technical Employees of Western Australia, 
Claimant and Robe River Iron Associates, 
Respondent. 

Before Mr Commissioner W.S. Coleman. 
The 27th day of November 1986. 

Mr J. Beedham on behalf of the Claimant. 
Mr H. Dixon (of Counsel) on behalf of the 

Respondent. 

Reasons for Decision. 
THE COMMISSIONER: On or about 3 September 1986 
management of the respondent company took the 
decision to require signatures from members of staff, not 
being employees covered under Industrial Agreement 
No. 10 of 1979, confirming acceptance of an "additional 
work provision". The terms of this additional provision 
were set out in letters distributed to staff members over 
the next few days by senior officers in each of the depart- 
ments in the company's operations. The circumstances 
of this request were explained to staff members at the 
mine site by the mine manager in a letter dated 5 
September. He states:— 

Further to my letter of 4 September thanking you 
for your wonderful measure of support in re- 
commencing operations on 3 September, we are 
now varying one of the conditions of staff service 
and asking staff to confirm that they will perform 
other than their normal duties if required during 
industrial disputes at any other times. 

While we are asking you to sign this form, we 
know by your previous action that your commit- 
ment is unquestioned and your signature is required 
only for consistency across the site. 

Please discuss this with me or your department 
head if you have any problems on this matter. 
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The advice requiring acknowledgement by signature 
was in the following terms: 

General Conditions of Employment for Staff 
at North West Operations. 

In accordance with the "Changes in Conditions" 
provisions as contained in your "General 
Conditions of Employment", the following 
additional provision is now inserted:— 

Additional Work Provision. 
It is a condition of employment for all 

salaried staff employees to perform any work 
required which is additional to their existing 
employment position. 

This shall include any other duties which may 
from time to time be required of them by the 
company. 

Should the company invoke this additional 
work provision then the employee shall be 
allocated work within their capabilities. 

I hereby acknowledge acceptance of this 
additional condition of employment 
Signature   Date   

(The format of the above advice and acknowledgment 
was followed in each of the areas of the company's 
operations.) 

Events which surrounded the request for acknow- 
ledging acceptance of the additional work provision were 
known to all staff members and the relevance of this 
commitment in the prevailing circumstances was under- 
stood. They were informed that failure to sign would 
result in a request for the staff member's resignation and 
failing this, termination of service with payment in lieu of 
notice. 

Resignation would result in the payment of the 
company's contributions to superannuation being 
included in the payout and an "unblemished" work 
record being maintained. Dismissal would not attract the 
same superannuation payout and the staff member's 
record of service would note the circumstances of 
cessation of employment. Presumably this record would 
be to the detriment of the staff member in his/her quest 
for other employment. No opportunity would be given 
for re-employment where resignation or termination of 
services was effected. 

Through a series of applications the Association of 
Draughting, Supervisory and Technical Employees of 
Western Australia seeks reinstatement of employment 
without loss of entitlements for 16 staff members whose 
services with the respondent company were either 
terminated or from whose employment they resigned as a 
result of their failure to comply with the company's 
requirement to sign the acknowledgement of acceptance 
of an additional condition of employment. The applicant 
union alleges unfair dismissal by the respondent where 
services were terminated. It is with the agreement of both 
parties that the determination of all applications, other 
than an instance of summary dismissal, should be dealt 
with at the one hearing. In view of this approach, the 
claim for the two staff members who resigned is to be 
determined on the basis of consideration of those matters 
argued by the applicant union in pursuing the allegation 
of unfair dismissal generally. 

The initiative to have staff members sign acknowledge- 
ment of acceptance of an additional work provision 
arose from the decision to start up production during the 
period between the termination of the wages workforce 
(11 August) and the re-commencement of operations on 
3 September, the date on which the Industrial Appeal 
Court dismissed the company's appeal against Order No. 
758 of 1986 of the Commission in Court Session (66 
WAIG 1294). 

During the period between 11 August and 3 September 
members of staff at Pannawonica and Cape Lambert 
were engaged in security rosters. They continued to 
supervise the duties of apprentices and in some instances 
undertook training schemes. Production was at a stand- 

still. However, plant and equipment were started up to 
maintain serviceable condition. Administrative staff 
continued with normal duties. The company considered 
itself to be in a position of not having a wages workforce 
available to it for some considerable time. After review- 
ing manpower needs for supervisory staff on 4/5 August 
and issuing redundancy notices, the company indicated 
that it did not have plans to dispense with the services of 
any other staff members. A decision was then taken by 
Senior Management to use the skills of staff members in 
an endeavour to produce enough tonnes to cover costs. 
The company estimated that this could be achieved 
through production sufficient to load up to two trains a 
day working day shift only. On 1 and 2 September the 
mine manager held discussions with production and 
maintenance supervisors. It was intended that blasting 
operations would commence on Tuesday 2 September. 
However, concern was expressed by staff members about 
the request to do wages work. The mine manager 
acknowledges that he shared this concern stating that 
"quite clearly the pressures would be there in the 
community — the company did not stick its head in the 
sand, it understood they would be there." (Transcript 
154-155). Blasting operations were deferred to 
commence Thursday 4 September to enable staff 
members to take their families off site if they wished. On 
3 September ore remaining from previous operations was 
dumped and crushed at Cape Lambert to facilitate the 
return of empty trains to Pannawonica in preparation 
for the proposed resumption of production the following 
day. 

The decision to dismiss the appeal against Order No. 
758 of 1986 of the Commission in Court Session was 
handed down by the Industrial Appeal Court on the 
morning of 3 September. This changed the company's 
position with respect to availability of a wages workforce 
and its ability to resume full scale production. In 
compliance with the Order the first shift commenced 
work at 1500 hours on 3 September 1986. Up to that 
point in time staff members generally had not been 
engaged in production duties normally undertaken by 
wages employees except that the ore crushing and 
dumping duties had been performed at Cape Lambert 
and that equipment start ups had been carried out. With 
the return of the wages workforce pursuant to Order No. 
758 of 1986 there was no longer the requirement for staff 
members to undertake the duties of wages employees. 

The applicant union bases its claim as to the unfairness 
of the company's actions, which flowed from the 
insistence on 100 per cent adherence to the signing of the 
acceptance of the additional work provisions by staff 
members, on the following — 

1. The existence of a demarcation agreement 
involving the use of tools and equipment between 
the company, the applicant union and the AMWSU 
dated 11 April 1979. 

2. On an understanding set out in a letter dated 31 
October 1977 that the company would not take 
dismissal action against a member without prior 
consultation with the applicant union. 

3. The purported change in conditions of employ- 
ment with the additional work provision was not 
effected in a manner which varied the contract of 
service of staff members as there is no provision in 
the existing document which the company could 
amend. 

In addition to the general submissions based on the 
existence of documents recording the union's agreements 
and arrangements with the company, individual staff 
members who had refused to sign the undertaking 
presented evidence on their reasons for refusal and of 
their perceptions as to why the company had acted 
unfairly in taking action which lead to the cessation of 
their employment. With varying degrees of emphasis, the 
witnesses cited the circumstances in which they were 
placed by the company's insistence on their signature. 
These included the vagueness as to the commitment that 
they were asked to give, the uncertainty as to the duties 
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which they may be asked to perform and the denial of the 
opportunity to talk with their manager and re-negotiate 
their contract. Nearly all the witnesses cited concern 
about the social situation. They feared conflict within the 
community, and were concerned for the safety of their 
spouses and children and the particular difficulties that 
might arise where a spouse was a member of the wages 
workforce. Objections were raised as to the way they 
perceived the company to be handling the situation with 
the wages workforce and to being used as instruments in 
the dispute. They expressed opposition to the 
performance of wages work and duties associated with 
production as a matter of principle. 

The applicant union contends that their demarcation 
agreement dated 11 April 1979 with the company and the 
AMWSU on the use of tools and equipment by staff 
members is sufficient to "seal this particular case once 
and for all with regard to dismissals" (Transcript page 4). 
The agreement, under the signature of representatives of 
the various parties provides that:— 

AAESDA*/AMWSU/CRRIA Demarcation 
Agreement. 

Staff personnel to be allowed to use tools or 
equipment as follows: 

(a) In an emergency, in order to prevent injury 
to persons or damage to property when a 
matter is so urgent as to preclude the 
locating of appropriate tradesmen. 

(b) When testing or diagnosing equipment, 
provided the appropriate tradesman is 
present. 

(c) When examining or measuring equipment 
in recognised areas of supervisory 
responsibilities. 

(d) At no other time unless by consultation 
between AAESDA and AMWSU, and 
failing resolvement, with the company. 

(e) If an apprentice is on the job in situ, and 
the tradesman is of the opinion that the 
apprentice is capable of completing the job 
alone, and if the tradesman is taken off the 
job or the union is in dispute with the 
company — then, subject to the trades- 
man's approval, the apprentice shall 
continue with the job until concluded, 
with appropriate supervision. 

Disputes Procedure. 
Should any question arise over the discharge of 

any of the above items, then the parties in dispute 
shall inform their respective shop stewards. If no 
resolution is forthcoming, then Industrial Relations 
will be notified. 

The prime requirement of this item shall be the 
opportunity to resolve conflict between the 
respective unions and the company. (*AAESDA 
now known as ADSTE.) 

This agreement resulted from discussions between the 
parties after a conference before the Commission in 
matter No. C485of 1978. It is not the subject of an Order 
of the Commission. 

The applicant union stresses the strict limitation 
imposed on staff members in the use of tools or equip- 
ment under this agreement of 1979. It is submitted that 
the agreement binds the company to refrain from deploy- 
ing staff on wages duties other than within the scope of 
the exceptions and places an onus on the company to 
negotiate where any changes in such arrangements are 
contemplated. The cessation of employment for refusing 
to give an undertaking not to be limited to the exceptions 
stated in the agreement is claimed to be unfair. The 
applicant union acknowledges that the provisions of the 
agreement may be characterised by the company as a 
restrictive work practice; however, it is submitted that 
this was a realistic approach in organising the day to day 
functions between wages employees and supervisory 
staff. It was an arrangement which minimised industrial 
disputation on this front. 

In rebuttal, the respondent company asserts that the 
existence of this agreement does not affect the fairness or 
otherwise of a contractual termination of individual 
contracts. Furthermore, it is dangerous to rely on this 
document to extrapolate on all-embracing code of 
conduct which would bind the company to a policy 
particularly when the circumstances which gave rise to 
the agreement are not before the Commission and there 
is no evidence of its application. The company states that 
primarily the agreement registered an acquiescence by it 
at a particular point in time to a relationship that it was 
prepared to accept between two unions. 

On its own the agreement of 1979 is insufficient to 
dispose of this matter in favour of the applicant union. 
However, the document does have relevance when 
considered in a context of the relationship of staff 
members to the respondent company. 

The next ground on which the applicant union relies 
on to show the unfairness with which the company acted 
arises from the disregard that was exhibited for the 
undertaking that had been given to it in October 1977. In 
a memo to the union representative, the company 
records the undertaking that no dismissal action would 
be initiated against any recognised member of the union 
without prior consultation with ADSTE. The union 
acknowledges that not all staff members herein 
concerned are members of ADSTE but that some were 
known to be such by the company. The protection that 
the undertaking afforded staff members was ignored. 

The company argues that, in the first instance, an 
assessment has to be made as to whether a specific 
arrangement for dismissal is applicable at a particular 
point in time, and if so, whether following that 
arrangement would have altered the outcome. The rele- 
vance of this undertaking can only become an issue when 
this is the case. Here it is submitted none of the witnesses 
had recourse to invoke this undertaking as the reason for 
which they claim unfair treatment. 

Again this undertaking does not have the status of an 
Order or registered agreement of the Commission. 
However, it is a commitment which in the past the 
company has abided by in its dealings with staff 
members. In matter 507 of 1981 before the Commission, 
counsel for the respondent company conceded that in the 
"spirit of that undertaking" the company was obliged to 
consult with the applicant union. In that case there is no 
reference to an implied qualification that preliminary 
assessment was necessary to establish the relevance of the 
undertaking to the particular circumstances of the 
proposed dismissal before consultation would take 
place. 

The union argues that the "additional work 
provision", acceptance of which the company required 
by the signature of the staff member, did not vary the 
contract of service. This assertion is based on the 
distinction that the union draws between the General 
Conditions of Employment (Exhibit 4) and the duties 
which each staff member is obliged to perform under 
his/her contract of service. The General Conditions of 
Employment detail benefits e.g. superannuation, 
disability insurance cover etc, entitlements e.g. sick 
leave, public holidays etc and administrative arrange- 
ments for the payment of allowances e.g. transfer, travel 
assistance etc. This document attached to the offer of 
employment made to a staff member specifies the 
company's right to issue, alter, modify or cancel any of 
these conditions of employment as and when it sees fit. 

In purporting to change the General Conditions of 
Employment by the inclusion of the additional work 
provision the union claims the respondent company has 
failed to vary the contract of service. The union argues 
that the contractual obligations of staff members have 
not been varied from those which have existed for the last 
10 years. The duties under the contract of service do not 
include the requirement to perform the work of wages 
employees and, more positively, there existed at the time 
of the dispute concerning written acknowledgement of 
acceptance of the additional work provision a series of 
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statements from the company dating back to 1976 on the 
dire consequences of the performance of such duties by 
staff members. In a policy statement dated 28 June 1984 
and re-issued by the General Manager Operations on 2 
June 1986 the company states: 

All staff and supervisory employees are not to 
engaged in productive work normally carried out by 
wages employees, unless discretionary action is 
required for reasons of safety, or if required to 
prevent damage to plant or property (reference the 
following memoranda — Orin Bell to all Salaried 
Staff of 1/11/1976, Orin Bell to all Salaried Staff of 
11/11/1976, F.R. Madden to all Salaried Staff of 
16/6/1977 and D.M. Spratt to all Salaried Staff of 
9/3/1981). 

Notwithstanding whatever situations have been 
condoned in the past, it must be clearly understood 
that in future, salaried staff must not carry out 
physical work which can be construed as the normal 
work of wages employees (except in those circum- 
stances noted above). 

Any attempt to justify the use of salaried staff 
labour to carry out the work of wages employees 
cannot be rationalised on the basis of expediency or 
mateship. 

Furthermore, actions contrary to the above are 
regarded as a violation of company Policy and 
existing agreements, and will be dealt with as the 
prevailing circumstances and conditions of the 
particular incidents may warrant. 

In the event that specific allegations are made to 
the company of staff doing the work of wages 
employees, the company will immediately convene 
an investigation to ascertain the true facts of the 
matter. No discussions will be progressed nor 
investigations held based on generalisations or 
unsubstantiated statements. 

The co-operation of all staff is requested in 
ensuring that neither they nor the company are 
compromised in any way in the future by actions 
which are contrary to the above Policy. 

In the notice dated 2 June 1986 accompanying the 
Policy statement set out above, the General Manager 
Operations warns staff members — 

In order to administer a fair and consistent 
procedure on disciplinary action where such an 
occasion occurs, a suspension of two days, without 
pay, has been applied in all cases where an 
investigation through the standard grievance pro- 
cedure has proven that such a breach has occurred. 
Flowever those persons who persist in breaching this 
Company Policy must be made aware that a repeat 
of such action will incur a more severe penalty. 
Although circumstances will be taken into account 
in a repeated breach, employees should be aware 
that a second offence within a 12 month period, 
subject to those circumstancesd, would incur a five 
day suspension and further breaches within that 
period will lead to dismissal. 

The same policy was set out in the Foreman's Manual: 
28 June 1984 (Exhibit 7), documentation on "An 
Analysis of the Role of RRIA Supervisors": April 1986 
(Exhibit 8) and in "New Starters Induction Information 
— Pannawonica" (Exhibit 10). 

The union submits that due to the existence of the 
policy excluding staff members performing duties of 
wages employees, and because the "additional work 
provision" didn't vary the contract of service, a new 
work requirement for staff members could not be 
implemented without reasonable notice being given by 
the company. Mr Beedham for the applicant union 
summarised the position in this respect as follows — 

To change the fundamental basis of the nature of 
your work with the company to such a degree that it 
defies all the emotions expressed by the company in 
the past to the point of hysteria, requires more than 
just a few minutes — in cases, it may be hours — for 

people to determine whether or not they still wish to 
remain in the employ of the company. That alone 
itself is unfair, particularly in a situation like 
Pannawonica where removal expenses alone to get 
out of town result in an expenditure of thousands of 
dollars. 

(Transcript p. 21.) 
The company refutes the union's claims with respect to 

the status of the policy on staff not undertaking pro- 
duction work. It states that no useful purpose can be 
served by going through those statements of policy in any 
detail, that the policy was the subject of change and was 
not a contractual term for the employment of staff 
members. Furthermore, that notwithstanding the 
application of the policy at a particular time, it was 
always the case that "legitimate actions taken by a staff 
employee in a normal course of his duties or under his 
contract of employment do not constitute a breach of the 
policy" (extract from letter of General Manager 
Operations, 2 June 1986, Exhibit 9). For the company to 
have staff members confirm the additional work 
provision under their conditions of employment was to 
make it clear to them where they stood for now and for 
the future. This was no more than an affirmation of an 
understanding held by several of the witnesses for the 
respondent company that they would continue to 
perform duties which were within their capabilities; it 
was simply a statement of what for them was already a 
fact. 

To the company, the termination of employment of 
the staff members was an exercise in its contractual right. 
It is argued that in assessing the unfairness with which the 
company is alleged to have acted, it is necessary for the 
Commission to consider the position of each applicant 
with respect to their particular circumstances. The 
additional work provision was not a new term in their 
contract of service and any distinction between the 
general conditions of employment and contractual duties 
is artificial. The requirement to perform duties within 
their capabilities can reasonably be held to be part of 
their contract of service. However, it was acknowledged 
the letter which required their signature was notice of a 
real change in the company's decision to avoid any doubt 
as to further demands that may be placed upon them. It 
is claimed that failure to sign the document may amount 
to a breach of contract in appropriate circumstances. 

The company states that it is unrealistic to expect it to 
accept that a group of employees with particular skills 
could, by withdrawing their labour or engaging in 
industrial action, close down the whole operation. It is 
argued that there is no "magical distinction" to be drawn 
between the duties that could be performed by wages and 
staff personnel and while appeasement may have 
prompted the adoption of the policy that previously 
existed with respect to the limitation on the performance 
of wages duties by staff members, the company is now 
entitled to act to protect itself against the vagaries of 
industrial action including rolling strikes. It is said that 
the acknowledgement of acceptance of the additional 
work provision was required to bring consistency to all 
sites in the company's operations i.e. the requirement 
that all staff members identify themselves with the 
company. What started off as the requirement for staff 
members to actually undertake production duties 
proposed for 4 September became a requirement to 
formalise a commitment to do additional duties in order 
that the company could secure its position in the light of 
future industrial action. It was seen by the company that 
the commitment of staff members through their 
signature would give solidarity to the ranks of super- 
visory staff and assist in confronting any victimisation 
which may erupt whereby members who had actually 
performed wages duties during the period from 11 
August until 3 September were singled out. The support 
the company was seeking was forthcoming from 95 per 
cent of members of staff. It is the remaining five per cent 
for whom the application is pursued by the Association 
of Draughting, Supervisory and Technical Employees of 
Western Australia. 
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The Commission has stated the principle that 
employees have the right to remain in employment, 
qualified by the employers right to determine it, and "if 
in all the circumstances the dismissal is shown to the 
Commission to represent an unfair exercise of the right 
of dismissal, the Commission will interfere with that 
exercise of the right, and will, to the extent that appears 
fair, protect the employee in his employment" (Hospital 
Employees Union WA v. Wongan Hills Hospital 59 
WAIG 11,12). The applicant carries the onus of showing 
that on balance the termination was an unfair exercise of 
the respondent company's contractual entitlement. 

With respect to the applicant union's claim of unfair 
dismissal Mr Dixon of Counsel for the respondent 
company submits that 

... it is not open to assess the position without 
having specific regard for the particular applicant in 
the particular circumstances, the particular contract 
which applied to the particular applicant and what is 
reasonable or what is fair or unfair in respect of that 
particular applicant ... we cannot escape the fact 
that one has to treat them as individual applicants 
for reinstatement. 

(Transcript at p. 134.) 
I do not accept this is the correct approach as the 

jurisdiction to inquire into and deal with the termination 
of employment of staff members comes from section 23 
of the Industrial Relations Act. The dispute involves an 
industrial matter relating to the company's dismissal of 
its employees. The claim is being pursued by the 
applicant union on their behalves. Membership of that 
organisation was not raised in this hearing. The evidence 
of individual staff members goes to the circumstances 
which surround the actions of the company and 
situations in which they were placed. However, it would 
be open to find that the action of the company in 
requiring staff members to sign an acknowledgement of 
acceptance of the additional work provision was reason- 
able but that the implementation of that requirement was 
unfair to the individual. This line was not pursued by the 
applicant union, rather it was argued that the decision to 
require the signature was unreasonable and that the 
termination of employment which followed was an 
unfair exercise of the company's contractual entitlement. 

Central to the submissions of both parties are the 
status of the additional work provision and by implica- 
tion, the obligations that individuals have under their 
contract of service. 

From the company's point of view, the additional 
work provision is argued to be merely a notice making it 
explicit that a staff member is always obliged to obey 
lawful instructions including the performance of duties 
within his/her capabilities. This emphasis disguises the 
objective that the company was "varying one of the 
conditions of staff service" (reference —. Mine 
Manager's letter dated 5 September) and the particular 
commitment requiring the staff member's signature 
accepting this "additional condition of employment". It 
belies the specific intent of the demand for staff members 
to undertake production duties, a requirement that 
previously never existed. 

The applicant union is in no doubt that the commit- 
ment required of staff members on 5 September and 
immediately thereafter was an attempt to drastically alter 
the conditions of employment. It argues that the attempt 
failed and seeks to sustain this assertion by pointing out 
that the contractual obligations of staff members with 
respect to their duties are located in two sources. Firstly, 
there are the duties that a staff member is required to 
perform under the terms of appointment which were the 
subject of discussion at interview when the position was 
offered and subsequently accepted. Secondly, the 
performance of duties was required to be in accordance 
with the policy statements regularly issued and regularly 
enforced by the company — particularly those strictly 
limiting production duties normally carried out by wages 
employees. The union argues that in attempting to vary 
the General Conditions of Employment by the inclusion 

of the additional work provision the company failed to 
vary the contractual basis on which staff members were 
appointed. 

I find it difficult to avoid the conclusion that the policy 
prohibiting production duties was a condition of service 
fundamental to the contractual obligation of all staff 
members. For those members promoted to staff 
positions from the ranks of the wages workforce it was 
implicit in their changing role that they would not 
undertake such duties. Those members of staff 
appointed from outside the workforce were made clear 
of their responsibilities under threat of dismissal. 

Notwithstanding the status of that policy as a term of 
the contract, the company submits that notice of 
termination of all agreements, arrangements and deals 
etc was effected by advice to unions on 31 July and by the 
withdrawal of the Foreman's Manual on 1 August. 
However, ADSTE was not included in the distribution of 
advice from the company as to its revised approach on 
industrial relations. Individual staff members were not 
informed of this significant change in their obligations to 
the company until they were confronted with the letter 
which they were required to sign forthwith with resigna- 
tion or termination of service being the alternative. 

The respondent company referred to cases where the 
issue of unfair dismissal had been raised in situations 
where significant changes to the contract of employment 
have taken place. It was acknowledged by Mr Dixon that 
these cases related to English legislation (Trade Union 
and Labour Relations Act 1974) but were considered to 
be of use in providing guidance in the instant case. In 
Ellis v. Brighton Co-operative Society Ltd 1976 (1 IRLR 
419) an employee was dismissed following a re- 
organisation of a company's operations. The re- 
organisation resulted in the employee being required to 
work longer hours and for which he refused. It was held 
that: 

... no exception could be made to the re- 
organisation and dismissing the appellant, even 
though he was not contractually bound by the new 
arrangements, for failing to fall into line. 

It is to be noted that the Tribunal found that the 
employer had acted reasonably within the requirements 
of the legislation and that the re-organisation had in fact 
been properly negotiated with the union. Discussions 
had also taken place with the employee over several 
weeks before the dismissal was effected. In RS 
Components Ltd v. R.E. Irwin 1973 (1 IRLR 239) it was 
held that a company was entitled to defend itself against 
unfair competition and require an employee to enter into 
a covenant restricting his operation in competition with 
the company for one year after leaving the company's 
employ. The dismissal that followed the employee's 
refusal to sign was held not to be unfair on the specific 
interpretation of the legislation. However whilst the 
Tribunal found that the covenent was fair it was also 
necessary to determine that the effect upon the future 
interests of the company's business by the employee's 
refusal to enter into the new terms of service were so 
substantial as to justify his dismissal. Where an employee 
refused to work overtime, agreed to by the other 
employees, it was held that dismissal was not unfair as 
the employee could not be engaged on terms different 
from everyone else in the section. This would have 
created substantial difficulty for the employer in calcu- 
lating bonus and benefit payments to the workers. 
However, it is to be noted that the employee was unable 
to give a satisfactory reason as to why he refused to work 
overtime and that his unreasonable behaviour and the 
difficulties he would have caused in the payment of 
bonuses justified his dismissal [Ref: Robinson v. Flitwick 
Frames Ltd 1975 (1 IRLR 261)]. 

These cases illustrate that even where an employer is in 
breach of the contract of employment or where the 
contract is being re-written, the employer can act to 
protect himself, or ensure uniformity among the staff, or 
re-organise the operation and thereby terminate the 
services of an unc-operative employee. However, it is 
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also clear that the employer must act reasonably in the 
circumstances with respect to his dealings with the 
employee. 

In the present case staff members worked under a 
policy which, even if it was not part of their conditions of 
employment, and this I doubt, placed a heavy burden on 
them not to engage in duties associated with production. 
The history of insistence on this policy is replete with 
incidents which resulted in disciplinary action being 
taken against a number of individuals. So seriously was 
adherence to the policy enforced that members were 
constantly reminded that breaches would lead to 
dismissal. There was a commitment from the company to 
ADSTE of an administrative arrangement which 
complemented the application of the policy and which 
recognised the relationship between staff members and 
the wages workforce being members of the AMWSU. 
More importantly there was an undertaking from the 
company to ADSTE not to effect dismissal action 
against a staff member without prior consultation. 
Collectively the policy, the demarcation agreement and 
this undertaking reflect the relationship that the 
company was content to maintain with members of staff. 
Indeed it was a relationship honoured by the company 
when matters relevant to these arrangements came before 
the Commission. 

The policy, the demarcation agreement and the under- 
taking may not individually nor collectively be conclusive 
of any formal and enforceable agreement that would 
render the company's actions requiring acceptance of the 
additional work provision under the ultimatum of resig- 
nation or termination, unfair. However, the unilateral 
abrogation of those undertakings raises serious doubts as 
to the equity of the company's actions in this matter 
having regard to current standards of justice and fair 
play in its relationship with members of staff. 

Whilst in assessing the question of fairness, it may be 
necessary to view the exercise of the contractual right to 
terminate the services of those staff members who 
refused to sign acceptance of the additional work 
provision from the company's point of view, the context 
in which this occurred is equally relevant. This context 
included the situation with respect to the wages work- 
force, the state of matters before the Commission and 
the relationship with members of staff. 

At the beginning of September the company was 
moved to express its sincere appreciation to staff 
members for support in recommencing operations on 3 
September and for their assistance during the recent 
industrial problems. The difficulties under which super- 
visory personnel laboured by virtue of policies followed 
by management in earlier times was appreciated. The 
loyalty of staff members was unquestioned. 

Many of these people were formerly wages employees 
whose ability and commitment were recognised by the 
company and had been rewarded by appointment to a 
position on staff and with promotion. They establish 
themselves and their families in the communities of 
relatively isolated mining towns, working and living 
beside members of the workforce generally. In a number 
of instances the spouse of a staff member was a wages 
employee. 

It is in these circumstances that the company issued the 
ultimatum that failure to sign acceptance of the 
additional work provision would result in the necessity to 
resign or have employment terminated. Management 
claims that the company was cognizant of the social 
pressures that existed within the communities and of the 
difficulty that families faced when one member held a 
staff appointment and the other was a wages employee. 
Apprehension was also expressed by at least one member 
of management as to the wisdom of challenging the 
loyalty of employees by demanding from them a 
signature to an undertaking when their loyalty had 
already been demonstrated. Although the offer was 
made to staff members of the availaibility of consul- 
tation with senior officers on the additional work 
provision, there is nothing to suggest that regard would 
be given for any modification to the requirement to sign. 

From the company's point of view the need to have 
staff members identify with it, to guard against the 
likelihood of intimidation of its employees and to protect 
itself against interference with production caused by any 
future industrial action, over-rode consideration of any 
obligation to inform or negotiate with ADSTE on the 
agreements and undertaking it had previously been 
prepared to honour. Similarly, it must be taken that the 
company did not see its requirements to give rise to any 
need to consult with individual members of staff on what 
was recognised to be a significant change in policy nor to 
discuss the duties which may in future be required of 
them under the scope of the additional work provision. 
The basis on which their capabilities would be assessed, 
the general identification of duties to be performed and 
an articulation of the application of the new policy was 
not deemed necessary. I cannot accept this. The tense 
situation which existed at the time the company placed 
the demand on staff members to sign acceptance of the 
additional work provision had to a large degree been of 
its own creation. The wages workforce had previously 
been terminated on 11 August, an action which the 
Commission subsequently considered to be unfair (Refer 
Decision of Commission in Court Session in matter 
758/86). The return to work and recommencement of 
production on 3 September had not put an end to the 
industrial dispute. The battle lines had been drawn and as 
one member of management stated in this hearing "the 
need for staff members to identify with the company was 
considered to be important at that timeif I was 
going to be at the front line I wanted to make sure that all 
the guns behind me were pointing at the enemy, not at 
me" (Transcript at p. 158). 

It is clear that the requirement of staff members to sign 
was part of the strategy in a calculated campaign of 
confrontation with the wages workforce. It was being 
pursued at a time when steps had been taken by the 
Commission to effect conciliation and to secure the 
continuation of operations under strict controls (Refer to 
Order 758/86 66 WAIG 1294). Staff members were being 
used as instruments in the dispute and as front line troops 
in what was expressed by the company in a letter to staff 
members a ". . . one of the most important moves in 
recent mining history to show our firm resolve to our 
principles" (Refer letter dated 4 September Exhibit 12). 

The initiative to have staff members sign the acknow- 
ledgement of acceptance of the additional work 
provision stemmed from the decision to undertake pro- 
duction without the availability of a wages workforce. 
This course was being pursued on 3 September even 
when it was known to the company that the Industrial 
Appeal Court was handing down its decision on the 
appeal against the Commission's Order No. 758/86. Any 
likelihood of intimidation of staff members was 
precipitated by the provocative actions of the company 
on 3 September. In fact, the company was prepared to 
place its staff members in this position in pursuit of its 
principles when in only a matter of hours the course the 
company may be committed to take by law, by virtue of 
the validity of the Order, would be known to it, or in the 
light of the possibility of success of its appeal, could be 
justified. 

I cannot accept the submission of the company that 
"A refusal to sign the document or to show an 
identification with the company ... is significantly 
influenced by, what one would call, social pressure. It is 
not social pressure from the company, it is social 
pressure from a different source, a source over which the 
company has no control and it would not be acceptable 
. . . to suggest that that pressure and because of the 
existence of that pressure the company is not entitled to 
exercise its contractual rights and policy" (Refer 
Transcript p. 143). 

The "social pressure" to which the company referred 
and which witnesses for the applicant union testified is 
that which had its genesis in the particular relationship 
between members of communities living in relatively 
isolated mining towns. It is latent in the relationships that 
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involve every aspect of social contact from the school- 
yard where the children of staff members and of the 
workforce mouth the principles and prejudices of their 
parents, to the sporting fields and clubs of the towns 
where in the heat of competition or in the rituals of social 
intercourse the factor which compels their contact, their 
employment, has the potential to unite the community or 
to explode into personal vilification. To ignore the social 
context in which a contractual right or a policy is to be 
exercised is to ignore the fact that management is not 
merely concerned with the exploitation of a mineral 
deposit, it also involves the company's management of 
its most valuable resource, its workforce. 

In the circumstances which have led to the dispute 
concerning the cessation of employment of a number of 
staff members, the company placed a premium on the 
necessity for one group in the community to identify with 
it under the threat of the loss of their livelihood. The 
decision was characterised as a choice between it and 
"the enemy". 

In my view, the company cannot dissociate itself from 
the "social pressures" which existed at the time the 
insistence was made for staff to sign the instrument of 
their conscription to perform production duties in the 
future. It was done at a time which at best could be 
described as inopportune. The company was aware of 
the tensions which existed in the communities of 
Wickham and Pannawonica, it realised the difficulty 
which their demand placed on families, particularly 
those where another member was an employee in the 
wages workforce. 

The time at which the company's ultimatum was 
issued was one during which patients should have 
prevailed. I do not consider that acceptance of the 
ultimatum from 95 per cent of staff members demon- 
strates the validity of the company's requirement nor 
legitimises its action. There are a range of reasons why 
people would feel compelled to go along with the 
demand. Support for the company in its stance to re- 
establish management by management, fear about the 
prospects of obtaining other employment and concern 
about disruption and expense of relocating the family at 
a time of the year when school children are preparing for 
final examinations, are just a few of the factors which 
could have impinged upon the decision to sign. 

The "social pressures" to which the applicant union 
referred through evidence from those directly confronted 
with the company's ultimatum, in my view, goes to the 
circumstances which must be considered when the 
Commission is contemplating issues to determine 
whether there has been an unfair exercise of the 
company's contractual right to terminate. These 
pressures were either created or compounded by the 
company's action. 

Next there is the question of whether the company, 
through the mechanism of the additional work 
provisions, could act to protect itself against interference 
to production and thereby dispense with the services of 
those members of staff who refused to co-operate. 
Furthermore, whether determination of this issue in 
favour of the company is conclusive of the entitlement to 
discharge its contractual right without interference from 
the Commission. 

The situation that the company faced in the period 
from March to June 1986 was recognised by the Commis- 
sion in Court Session in matter No. 758 of 1986. In the 
Order that was issued on 21 August, the Commission 
noted that a continuation or repetition of bans, 
limitations and restrictive practices by wages employees 
could not be tolerated. In that Order the Commission 
provided 

(6) That no work bans, limitations, strikes or any 
other action calculated to interfere with the 
operations of the company be imposed by the 
Unions named herein pending the final deter- 
mination of the industrial matters which are the 
subject of the aforementioned dispute. 

(66 WAIG 1294.) 

With confirmation of the validity of the Order by the 
Industrial Appeal Court on 3 September, the company 
was, in the short term, assured of the same protection it 
was seeking through the ultimatum to staff members of 
acceptance of the additional work provision. In view of 
this and in the light of the circumstances that prevailed at 
the time it is difficult to appreciate why the company 
acted with the urgency it did in demanding responses 
from staff members almost immediately production 
recommenced. 

There is a history of the relationship between the 
company and the applicant union reflected in agreements 
and undertakings honoured in the past and a staff work- 
force whose loyalty was unquestioned. The company 
chose to act in issuing the ultimatum for acceptance of 
the additional work provision and followed through with 
terminations of staff members' appointments without 
notification to ADSTE and in the absence of an 
explanation of how, and under which circumstances, the 
additional work provision was to be envoked. There was 
no information on how the new policy would impact 
upon those members of staff who were married to wages 
employees with respect to their accommodation if they 
resigned or were terminated while their spouse continued 
in employment with the company. The urgency with 
which the company's demand was pursued denied those 
staff members who may have found it necessary, the 
opportunity to consult with union representatives on the 
implication of the undertaking they were required to give 
to retain their employment and to clarify any 
uncertainties surrounding their contractual obligations. 
The industrial context in which the ultimatum of 
acceptance of the additional work provision was issued 
and the impact that this was perceived to have on 
relationships within the communities where staff 
members and their families live and work with the wages 
workforce, comes within the circumstances to be taken 
into account when assessing the claim. Having regard to 
all of these factors, I cannot conclude that there was an 
overriding need at that particular time which justified the 
company's actions in demanding the staff members' 
signature in acceptance of what was stated to be an 
additional Condition of Employment and which would 
be conclusive of the exercise of its contractual rights to 
terminate without interference from the Commission. 

Nothing stated here goes to the issue of whether the 
substance of the company's request was reasonable; it 
goes only to the manner in which it was implemented at 
the time in question. On the basis of factors identified, 
and in thelight of all the circumstances, I conclude that 
the dismissals which were precipitated by the refusal to 
sign the acceptenace, were unfair. 

The matters which are the subject of applications 
CR604, CR610 and CR648 of 1986 cover 17 staff 
members in all. Of these, the parties agreed that one staff 
member was summarily dismissed and that a separate 
hearing was necessary in the case. Fourteen of the 
remaining staff members were dismissed for failing to 
sign acceptance of the acknowledgement of the change in 
conditions of employment under the additional work 
provision. The two remaining staff members submitted 
their resignations. In Roberts v. Prince Alfred College 46 
SAIR 595 at p. 614, Olson P. reviews the "so-called 
doctrine of constructive dismissal" and refers to the 
judgement of Arnold J. in Sheffiled v. Oxford Controls 
Company Ltd (1979) IRLR 133.1 respectfully adopt the 
following dicta quoted from the English authority: 

... It is plain, we think, that there must exist a 
principle, exemplified by the four cases to which we 
have referred, that where an employee resigns and 
that resignation is determined upon by him because 
he prefers to resign rather than to be dismissed (the 
alternative having been expressed to him by the 
employer in the terms of the threat that if he does 
not resign he will be dismissed), the mechanics of the 
resignation do not cause that to be other than a 
dismissal. The cases do not in terms go further than 
that. We find the principle to be one of causation. In 
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cases such as that which we have just hypothesised, 
and those reported, the causation is the threat. It is 
the existence of the threat which causes the 
employee to be willing to sign, and to sign, a 
resignation later or to be willing to give, and to give, 
the oral resignation. But where that willingness is 
brought about by other considerations and the 
actual causation of the resignation is no longer the 
threat which has been made but is the state of mind 
of the resigning employee, that he is willing and 
content to resign on the terms which he has 
negotiated and which are satisfactory to him, then 
we think there is no room for the principle to be 
derived from the decided cases. In such a case he 
resigns because he is willing to resign as the result of 
being offered terms which are to him satisfactory 
terms on which to resign. He is no longer impelled or 
compelled by the threat of dismissal to resign, but a 
new matter has come into the history, namely that 
he has been brought into a condition of mind in 
which the threat is no longer the operative factor of 
his decision; it has been replaced by the emergence 
of terms which are satisfactory. 

It is clear that with respect to the two staff members 
who resigned, the existence of the ultimatum that 
dismissal would ensue if this course was not adopted, 
amounts to constructive dismissal. It was not argued in 
the present case and nor do I consider anything exists to 
inhibit consideration of claims of those two staff 
members along with the other 14 that I have concluded 
were unfairly dismissed. 

The applicant union seeks reinstatement for all staff 
members the subject of these applications. However, 
several of the witnesses frankly admitted their objections 
to the company's method of handling the dispute with 
the wages workforce (Refer to the decision of the 
Commission in Court Session in matter 758 of 1985) and 
their opposition to the new style of management. They 
stated that they would be unable or unwilling to give their 
loyalty to the company in view of recent events. 
Witnesses from the company stated the difficulties that 
would be created with the return of these staff members 
to the workforce. 

All of these expressions of attitude and principle were 
made within weeks of the recommencement of produc- 
tion and in the absence of an understanding of how the 
company's relationship with the workforce would 
develop. At the hearing itself there was an articulation of 
the policy under which the company would require staff 
members to perform duties within their capabilities. 

The parties to this application have now had the 
advantage of the decision of the Commission in Court 
Session in matter 758 of 1986. There, amongst other 
things, issues involved in the company's termination of 
the wages workforce and the claim of the unions party to 
Industrial Agremeent No. 10 of 1979 for an Order to 
prevent utilisation of staff members on duties normally 
performed by wages employees, were canvassed and 
determined. That decision together with the effluxion of 
time may well have clarified the position for a number of 
staff members, the subject of these applications, who 
several months ago perceived a serious breakdown in 
their relationship with the company. I consider that 
reinstatement for most can be effected without undue 
difficulty for management and with minimal tension for 
the individual. However, in some instances this may be 
more difficult. 

It is clear that the company is resolved to protect itself 
from interruption to production caused by industrial 
action. To this end it will be pursuing 100 per cent 
adherence from staff members to its policy to have them 
undertake wages duties in circumstances where "the 
wages employees are not meeting their commitment 
under their contract of employment and there is no other 

workforce there to do that work" (Mine Manager: 
transcript p. 162). This situation must be qualified to the 
extent that the Commission in appropriate circumstances 
will act to prevent and settle an industrial dispute. 
However on the basis of its new policy, staff members 
will be required to give the commitment to undertake 
duties in order that the company can protect itself from 
severe interruptions to production and thereby overcome 
the vulnerability it has experienced in the past. Those 
staff members who expressed apprehension as to their 
loyalty to the company would, with reinstatement, have 
to face the decision of their commitment to the under- 
taking required of them. However, it is a decision that 
should be made in the knowledge of the company's 
policy, the circumstances of its application and with 
recourse to advice if the individual deems it necessary. 
Furthermore ADSTE has made application to the 
Commission to have the company's requirement for its 
members to sign the undertaking to perform additional 
work requirements tested. 

The decision on applications CR604, CR610 and 
CR648 of 1986 goes only to the fairness with which the 
company acted at the particular time in dismissing staff 
members; it does not determine the merit of the require- 
ment to sign an acknowledgement to perform additional 
duties where the company has acted reasonably with its 
employees in negotiations and discussions preparatory to 
the requirement being enforced. 

It is only after anxious consideration that I conclude 
that in the first instance, reinstatement as sought by the 
applicant union is appropriate in all the circumstances. If 
the company persists with the requirement to vary the 
conditions of employment in terms of the documentation 
distributed to staff members early in September, the 
reinstated staff members should be given a reasonable 
period in which to consider their position. Where in the 
light of current circumstances and in the knowledge of 
the application of the company's policy, a staff member 
is unable to reconcile himself/herself to management's 
new approach, resignation would ensue and all entitle- 
ments on payout calculated in accordance with the staff 
member's period of service. 

In terms of the applications under consideration I 
determine that the company acted unfairly in dismissing 
or insisting on the resignation of staff members and that 
these employees be reinstated without loss of earnings 
and entitlements forthwith. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. CR604 of 1986, CR610 of 1986 and CR648 of 1986. 

Between the Association of Draughting, Supervisory and 
Technical Employees of Western Australia, 
Claimant and Robe River Iron Associates, 
Respondent. 

Order. 
HAVING heard Mr J. Beedham on behalf of the 
claimant and Mr H. Dixon (of Counsel) on behalf of the 
respondent and having issued an Order on the 4th day of 
December 1986 the Commission, pursuant to the powers 
conferred on it under section 27 (1) (m) of the Act hereby 
orders — 

That the Order of the 4th day of December 1986 
be amended in that paragraph (4) shall now provide: 

Where an employee elects not to return to 
employment, then upon receipt of written advice of 
this to the Company, a payment in addition to 
moneys paid to the employee on or about 5 
September shall be made by the Company for the 
period from the date of resignation or dismissal until 
the date of this Order, from which shall be deducted 
the four weeks wages paid in lieu of notice on 5 
September 1986. 
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No other entitlements shall accrue for the 
purposes of any additional payment to that payout 
which was made when the resignation or dismissal 
was effect on or about 5 September. 

Dated at Perth this 5th day of December 1986. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. CR604 of 1986, CR610 of 1986 and CR648 of 1986. 

Between the Association of Draughting, Supervisory and 
Technical Employees of Western Australia, 
Claimant and Robe River Iron Associates, 
Respondent. 

Order. 
HAVING heard Mr J. Beedham on behalf of the 
claimant and Mr H. Dixon (of Counsel) on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That for the employees, the subject of these 
applications, other than Mr Peppier, who were 
dismissed (or resigned) on or about 5 September 
1986 the decision for reinstatement without loss of 
entitlements be implemented in the following 
manner:— 

1. That the employee presents for work forthwith 
and within a period of 14 days from recommence- 
ment be paid such moneys as would have been due 
to him/her as if he/she had worked from the time of 
the dismissal or resignation until recommencement 
and that all entitlements and benefits accruing under 
the employees contract of service shall be preserved 
as if the employee's service were continuous. 

2. Payments made to the employee by the 
Company on or about 5 September on termination 
or resignation shall be deducted from moneys 
referred to in paragraph 1. Provided that where the 
payout on termination or resignation exceeds the 
amount to be paid on recommencement as specified 
in paragraph 1, the employee shall refund the 
difference to the Company within a period of 28 
days from recommencement. 

3. Where on returning to work the Company 
presents the employee with a requirement to sign 
and return to the Company the "Additional Work 
Provision", the employee shall be given seven days 
in which to consider his/her position. 

If the employee elects not to sign and return the 
"Additional Work Provision", it shall be under- 
stood that the notice provisions for termination of 
the contract of service shall be deemed to have 
commenced from the date on which the requirement 
to sign and return the "Additional Work 
Provision'' was served on him/her by the Company. 

In these circumstances the repayments of moneys 
in accordance with paragraph 2 shall not apply. 

A final payout of accrued entitlements subse- 
quent to the recommencement shall be made when 
the period of notice expires or at the time payment in 
lieu of notice is made. 

4. Where an employee elects not to return to 
employment, then upon receipt of written advice of 
this to the Company, a payment in addition to 
moneys paid to the employee on or about 5 
September shall be made by the Company for the 
period from the date of resignation or dismissal until 
the date of this order. 

No other entitlements shall accrue for the 
purposes of any additional payment to that payout 
which was made when the resignation or dismissal 
was effected on or about 5 September. 

5. (a) Where an employee intends to present for 
work but is unable to do so within a reasonable time 
from the date of this order because of his/her 
absence overseas, and only because of that reason, 
that employee shall communicate his/her intention 
to resume duty with the Company as soon as is 
practicable. 

(b) If the absence overseas is in accordance with 
leave approved by the Company prior to the 
dismissal on or about 5 September then the absence 
shall be regarded as leave in accordance with normal 
arrangements. The employee shall return to work on 
the date previously approved by the Company. The 
provisions of paragraphs 1, 2 and 3 shall apply when 
the employee recommences duty. 

(c) If the employee's absence overseas is not in 
accordance with leave previously granted by the 
Company, the employee shall be deemed to have 
been on leave without pay for the period from the 
date of this order until and including 1 January 1987 
(or such lesser time if the employee returns home 
before 1 January 1987). Leave without pay under 
this provision shall not extend beyond 1 January 
1987 and the employee must present for duty no 
later than 2 January 1987. The provisions of para- 
graphs 1, 2 and 3 shall apply when the employee 
recommences duty. 

Dated at Perth this 4th day of December 1986. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR432 of 1986. 

Between the Australian Workers Union, West Australian 
Branch, Industrial Union of Workers, Claimant and 
Cockburn Cement Limited, Respondent. 

Order. 
WHEREAS a conference was held pertaining to section 
44 of the Industrial Relations Act 1979, concerning a 
dispute about rates of pay for various classifications for 
employees employed by Cockburn Cement Limited; and 
whereas the Commission conducted inspections and 
viewed the work the subject of the dispute; and whereas 
the parties continued to confer and reached agreement 
and presented their agreement to the Commission with 
the request that its terms be reflected in an order made 
pursuant to section 44 (8) of the Industrial Relations Act 
1979; now therefore, I, the undersigned member of the 
Western Australian Industrial Relations Commission, 
being satisfied that the wage increases agreed to comply 
with principle (4) of the Wage Fixing Principles, do 
hereby order — 

That the following agreement between the 
Australian Workers Union, West Australian Branch 
Industrial Union of Workers and Cockburn Cement 
Limited shall be binding upon each of the parties 
mentioned herein: 

The allowances detailed below for the 
classifications of Miller and Kiln Burner shall 
be paid in addition to the rates prescribed in 
Clause 27 of the Cement Workers Award 1975 
No. 10 of 1969. 

(1) A Miller shall be paid $1.15 per shift 
whilst engaged in the milling of cement in 
Cement Mills 3 and/or 4. 
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(2) A Kiln Burner shall be paid $1.15 per 
shift whilst engaged in the operation of the 
TOSDIC control equipment in Kiln 2 — 4 
Control Room. 

The above allowances shall be payable from 
the first pay period commencing on or after the 
17th day of November 1986. 

Dated at Perth this 25th day of May 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — Reference of Dispute. 

The Australian Builders' Labourers' Federated Union 
of Workers, Western Australian Branch 

and 
Comco Constructions Pty Ltd. 

(No. CR164 of 1987.) 

BUILDING TRADES (CONSTRUCTION) 
NO. 14 OF 1978. 

Construction Employees Building and Construction 

MR COMMISSIONER COLEMAN. 
Perth 8th day of May 1987 

Site allowance — Outdoor work — disabilities already 
accommodated in award — application dismissed. 

Reasons for Decision. 
THE COMMISSIONER: This is a claim by the 
Australian Builders' Labourers' Federated Union of 
Workers, Western Australian Branch for payment of a 
site allowance of 50 cents per hour for workers engaged 
on the South of Perth Yacht Club re-development at 
Coffee Point, Applecross. Inspections were undertaken 
by the Commission on 10 April 1987. 

The project provides for the re-development of the 
Club's existing premises with the construction of a new 
bar and administration block at ground level and a 
restaurant on the first floor. The actual building site 
covers 1 600 square metres. Demolition of some of the 
existing buildings was undertaken before construction 
commenced and continues during the initial phase of the 
project. The Club will continue to use the existing 
administration facilities within areas being demolished 
and re-developed. Construction commenced on 17 
February 1987 and is set down to finish on 9 October 
1987. The average workforce-on site is 10; it will peak 
with 20 employees being engaged in June. The structure 
is brick and metal deck and possesses no unique 
architectural or structural characteristics. The project 
includes provision of a lift well and stairs. 

Mr Keogh for the Applicant Union cited a number of 
factors which impact upon employees engaged on the re- 
development. It was submitted that the cumulative effect 
of these gives rise to disabilities which exceed the level 
which is recognised under the provisions of the Award. 

The most obvious disabilities which are experienced 
stem from the location of the project on a "geographical 
salient" on the Applecross bank of the Swan River. The 
exposed nature of the site and the fact that construction 
will extend throughout the winter months will subject 
employees to wet and windy conditions. Whilst it was 
acknowledged that Award provision already exists for 
disabilities arising from this source, it was argued that the 
particular impact of these conditions because of the 
location, merits special consideration. 

Turning to the project itself, it was submitted that the 
"dust and rubble" caused by demolition and the inter- 
mittent presence of this factor during construction gives 

rise to disabilities. The site is also characterised by the 
need for man-handling of materials to a greater extent 
than usual. The interaction between administrative staff 
and the construction workforce as the Club continues to 
use the office facilities within the area being re-developed 
is claimed to add to the disabilities experienced by 
construction employees. 

It is submitted that the unusual number of combina- 
tions of factors on this site justifies the payment of a site 
allowance. Mr Keogh cited several decisions of the 
Australian Conciliation and Arbitration Commission 
and one of this Commission to illustrate how, in deter- 
mining some allowances, the relevant authority has 
recognised factors which in the Applicant Union's view 
exist in the present case. However, it was emphasised that 
the Applicant was not claiming that circumstances in the 
decisions cited were a mirror image of those encountered 
in the present claim. 

In opposing the claim, Mr Kleemann for the 
Respondent argued that while on value the project falls 
within the pattern which would justify consideration of a 
site allowance, that was not the sole determinant. It is the 
disabilities experienced and which are not properly 
accommodated within the award that must be taken into 
account (Ref: CR859 of 1986, BTA v. Coldale 
Constructions Pty Ltd Negus C.). It was submitted that 
the climatic conditions under which construction will 

proceed are adequately compensated for in the industry 
allowance and that the majority of demolition work was 
undertaken before construction commenced. The inter- 
face between activities on the construction site and those 
arising from the presence of administrative staff working 
in existing buildings is minimal. The public access areas 
are segregated from the construction site. Club activities 
involving access to boat pens and slipways does not 
impinge upon construction activities. Any dangers 
created by the existence of the lift well have been 
addressed by the respondent and the incorporation of 
this feature into the structure does not give rise to 
circumstances which cause disabilities. Similarly, the 
layout of the project, the terrain, soil and availability of 
facilities for the workforce do not justify an additional 
payment. 

Mr Kleemann traversed several of the references cited 
by the Applicant Union to highlight what the 
Respondent saw as the substantial difference in incidents 
in many factors which may also be present to some 
degree on the yacht club site. Additionally, I was referred 
to the decision in matter No. C8139 of 1986 GKW 
Building Industries Pty Ltd v. BWIU (Print G3390). In 
that matter the disabilities included exposure to extreme 
winds coming off the Swan River and winter rains 
beating across the Point Walter Recreational Facilities 
project site. This was insufficient to warrant payment of 
an allowance. 

On balance I have come to the conclusion that the 
accumulated effect of the factors identified by the 
Applicant Union at the site do not merit the payment of 
an allowance for this project. In my view the industry 
allowance and the special rates and provisions under the 
Building Trades (Construction) Award 1979 adequately 
comprehend the level of disabilities experienced on the 
site. The claim is dismissed. 

Mr M. Keogh appeared on behalf of the Claimant. 
Mr D. Kleemann appeared on behalf of the 

Respondent. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR164 of 1987. 

Between the Australian Builders' Labourers' Federated 
Union of Workers, Western Australian Branch, 
Claimant and Comco Constructions Pty Ltd, 
Respondent. 

Order. 
HAVING heard Mr M. Keogh on behalf of the claimant 
and Mr D. Kleemann on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 8th day of May 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Application under Section 44. 

The Australian Builders' Labourers' Federated Union 
of Workers — Western Australian Branch 

and 
Cooper and Oxley Constructions Pty Limited. 

(No. CR44 of 1987.) 

BUILDING TRADES (CONSTRUCTION) AWARD 
1979 AWARD NO. 14 OF 1978. 

Construction Employees Building and 
Construction Industry 

SENIOR COMMISSIONER G.G. HALLIWELL. 
Perth 16th day of April 1987 

Site Allowance — Outdoor work — Facilities for lifting 
materials — Application refused. 

Reasons for Decision. 
SENIOR COMMISSIONER: The issue referred for 
hearing and determination pursuant to section 44 of the 
Act is as follows: 

The Claimant Union claims a site allowance of 
$1.50 per hour for each hour worked for its 
members employed by the Respondent on the Units 
Development site, The Avenue, Crawley. 

The Respondent objects to and opposes this 
claim. 

Following an inspection of the work site by the 
Commission submissions were made by the parties. 

The present claim is unique for two reasons, the first 
being that a similar claim was made by the Building 
Workers' Industrial Union of Australia and others and 
was refused by the Australian Conciliation and Arbitra- 
tion Commission (Coleman C., Print G6431). In his 
reasons for decision Coleman C. stated inter alia:— 

I have now considered the claim and I have 
decided that it must fail for lack of merit on the 
following grounds. 

The nature and type of building being constructed 
is for residential units and unless it can be shown 
that there is some exceptional circumstance that 
would liken it to a major commercial building 
project which fits the building industry pattern, as 
defined, then the claim must fail. 

For some years now and particularly since the 
building industry conference of April 1982, and the 
decisions of two full-benches of the Commission, 
namely the "Sapri" case (Print Number F1957) and 
the building industry package case of 1982, when a 

site allowance provision was inserted in the awards, 
it has been accepted that residential units as such do 
not fall within the industry pattern. 

In view of my conclusion that the building is not 
within the pattern principle I do not intend to go 
further into the question of conditions and 
disabilities which may exist on the job except to say 
that it appears the award provisions are adequate to 
cater for them. 

The second unique feature is that the applicant attacks 
these reasons upon the basis that:— 

Up to now I have deliberately avoided the actual 
question of — and I am sure in relation to this 
development — pattern in relation to site 
allowances, but in calling attention to the disabilities 
I will proceed to hand up decisions which will relate 
to an argument that this building does indeed fit the 
pattern for site allowances and that pattern has been 
recognised before Commissioners previously. 

In relation to that, I might state that personally I 
have had some difficulty in understanding the con- 
sistency, or lack of the same, with regard to 
decisions relating to residential areas. It seems to 
me, and it is confusing to me and obviously to our 
workforce, where they are building a structure 
architecturally remarkably similar to, for example, 
an office structure and because of the fact it is a 
residential structure, — there have been occasions 
where the Commission has seen fit to disallow the 
application for a site allowance, despite the fact that 
the disabilities in relation to the sites may be exactly 
the same. I would, in this respect, put it to the 
Commission that in the life of a building, once 
constructed, it may in fact change. An example is 
the Sundowner Hotel that was constructed in 
Cottesloe as a hotel and later became an old persons 
retirement home. I put that to the Commission for 
consideration. It does seem strange to us and to the 
workforce, this concept that actual residential status 
disqualifies a building for consideration in relation 
to site allowance. 

In that regard I would like to tender what is 
commonly referred to as the Sapri decision relating 
to site allowance. 

In relation to that and in relation to my earlier 
comments about the seemingly strange construction 
that has been taken by the Commission on various 
occasions to residential developments, I would like 
to tender two decisions — Victorian decisions — 
before Federal Commissioners, the first one being a 
decision before Commissioner Bennett in Sydney in 
1986, print number G6182. 

and relies upon two decisions of Bennett C. of the 
Australian Conciliation and Arbitration Commission 
(Prints G5848 and G6182) specifically the following 
passages:— 

I do not accept an argument that there is a 
pattern. I believe that the idea of a pattern departs 
from the proper way of addressing a site allowance. 
That is; what are the disabilities on the site itself, 
irrespective of the cost of the construction and 
irrespective of other factors which are contained 
within the industry allowance of the various awards. 

(Print G5848.) 
Mr Liggins for the Master Builders' Association 

of New South Wales has drawn my attention to the 
fact that residential type structures generally do not 
fall in the area of site allowances being granted by 
this Commission. 

The unions on the other hand have indicated that 
there have been payments, admittedly lower than 
normal building sites, for such types of 
constructions. 

It is true that residential constructions, including 
villas and retirement lodges such as the current site 
generally do not command site allowances. 

(Print G6182.) 
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The respondent represented by the Master Builders' 
Association of Western Australia (Union of Employers) 
Perth argues that residential cottage accommodation has 
not been regarded as falling within "the site allowance 
pattern" to date in Western Australia and thus the claim 
should be refused. In support the decision of Coleman C. 
(cited earlier herein) is relied upon as demonstrating that 
that is the position, as recently as 22 January 1987, of the 
Australian Conciliation and Arbitration Commission 
(Print G6431). Further Mr McLean tendered as an 
exhibit a folio containing some 12 site allowance 
decisions of the Australian Conciliation and Arbitration 
Commission (Prints P2443, P2493, P2623, P2740, 
F2818, G3390, G5534, G6431, G5901, F2572, E9064, 
G6182) in which site allowances for "residential/cottage 
construction" had been refused either as being "outside 
the site allowance pattern" or on merit grounds. 

In a recent decision of the Commission as presently 
constituted (Unreported matter CR6 of 1987 24 March 
1987) the following views were expressed on a not 
dissimilar issue: 

Of more importance is the "Sapri" decision 
(Print F1957) of a Full Bench of the Australian 
Conciliation and Arbitration Commission wherein 
it is stated inter alia:— 

We see the existing arrangements as they 
were operating on 23 December last continuing 
to apply, subject to the following: 

(i) In relation to a claim for a new site 
allowance the first issue to be decided is 
whether the site is one for which an 
allowance is appropriate. As the unions 
acknowledged, not all projects attract 
an allowance. The test is whether at 23 
December 1982 the site would have 
attracted such an allowance. It would be 
quite contrary to the intention of the 
wage pause to grant a site allowance for 
areas or circumstances where one would 
not have customarily applied or in any 
other way to create a precedent for the 
extension of site allowances beyond the 
areas or circumstances to which they 
have previously applied. 

(ii) As to the quantum of any allowance, 
this should be assessed on the same basis 
as immediately prior to 23 December 
and therefore the level should not 
exceed what would have been appro- 
priate at that date for the circumstances 
on the site. 

(iii) Fixation of a new site allowance should 
have no regard to other site allowances, 
even in the immediate area, which have 
not been assessed by the Commission or 
where the Commission is not satisfied 
that the amount agreed between the 
parties is appropriate. 

(iv) The foregoing applies to all claims for 
site allowances made before 23 
December 1982 and not determined at 
that date as well as new claims after that 
date. 

(Emphasis Added) 

On 17 May 1982 Mr Justice Alley issued the 
Building Industry — Report of Conference in which 
he stated as follows:— 

1. The Commission should refuse to handle any 
claim for a site allowance if bans are in existence on 
the Site. 

2. If the employer totally rejects the claim the 
Commission determines: (a) if the site is one in 
respect of which an allowance should be paid, and if 
so (b) the appropriate amount to be paid. In deter- 

mining (a) above regard should be had to the 
expressed intention not to widen the existing pattern 
of jobs of a medium to large nature in metropolitan 
areas and major projects in country areas. 

3. If the employer agrees that some site allowance 
should be payable it is quite proper for the unions 
and the employer to confer and to agree as to the 
amount. 

However the Commission retains the discretion to 
disapprove any agreement, and if thought fit to 
grant a different amount, or no allowance at all. In 
ordinary circumstances an agreed amount properly 
assessed would be likely to be accepted by the 
Commission. 
(Emphasis Mine.) 

These arrangements were approved in the 
"Sapri" decision cited earlier herein. Simply stated 
it is these procedures which the Commission has 
followed in determining claims for new site 
allowances in this State. It is only this procedure 
which has been approved by a Full Bench of the 
Australian Commission as being within the wage 
fixation principles of that Commission and the 
Commission in Court Session here has endorsed and 
followed those wage fixation principles (66 WAIG 
1139). It follows that to dispense with the first of 
those procedures viz does the project fit the site 
allowance pattern, is to depart from the only 
approved method under the wage fixation principles 
of determining new site allowances by this 
Commission. 

The submissions and material presented in the present 
case do not dissuade the Commission from the views 
(above cited) and the claim is refused. 

Mr M. Keogh and with him Mr J. Reid appeared on 
behalf of the Claimant. 

Mr M.G. McLean and with him Mr M. Rivett 
appeared on behalf of the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR44 of 1987. 

Between the Australian Builders' Labourers' Federated 
Union of Workers — Western Australian Branch, 
Claimant and Cooper and Oxley Construction Pty 
Limited, Respondent. 

Order. 
HAVING heard Mr M. Keogh and with him Mr J. Reid 
on behalf of the Claimant and Mr M.G. McLean and 
with him Mr M. Rivett on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application is refused. 

Dated at Perth this 16th day of April 1987. 

(Sgd.) G.G. HALLIWELL, 
Senior Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Application under section 44. 

The Australian Builders' Labourers' Federated Union 
of Workers — Western Australian Branch 

and 
Hon Minister for Works. 

(No. CR21 of 1987.) 

BUILDING TRADES (CONSTRUCTION) 
AWARD 1979 AWARD NO. 14 of 1978. 

Construction Employees Building and 
Construction Industry 

SENIOR COMMISSIONER G.G. HALLIWELL 
Perth 16th day of April 1987. 

Site Allowance — Outdoor Work — Confined Space. 

Reasons for Decision. 
(Given extemporaneously.) 

SENIOR COMMISSIONER: Having had the advantage 
of an inspection of the site and the submissions of the 
parties I agree with them that the site is one which falls 
within the industry pattern for a site allowance to be 
awarded. Having regard for the nature of the disabilities 
— and I am referring to the red clay soil which produces 
very slippery and muddy conditions, the extensive 
trenching using jack hammers, excessive manhandling of 
materials, the shovelling of mortar and the very confined 
space particularly in the cell blocks — I am of the view 
that the award provisions do not cater for the situation. 
Having regard to those disabilities and the conditions 
which will prevail on the site in the winter months I am of 
the view that the site requires an allowance above that 
proposed. However, when compared with the Armadale 
site I agree with the respondent that that site was 
extremely cramped, it sloped, it was extremely wet and 
cluttered and I do not think that the Midland site equals 
the Armadale site. On that basis I fix a site allowance of 
70 cents per hour. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR21 of 1987. 

Between the Australian Builders' Labourers' Federated 
Union of Workers — Western Australian Branch, 
Claimant and Hon Minister for Works, 
Respondent. 

Order. 
HAVING heard Mr S. Billing on behalf of the Claimant 
and Mr M. Beros on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, Award 
No. 14 of 1978 as amended, employees who are 
employed by the Respondent on the Midland Police 
Complex site shall be paid a site allowance of 70 
cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand 
timber. 

This Order shall take effect as from the 20th day 
of January 1987 and shall terminate on completion 
of the project. 

Dated at Perth this 16th day of April 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 (9). 

Liva Contracting 
and 

The Australian Builders' Labourers' Federated Union 
of Workers, Western Australian Branch. 

(No. CR882 of 1986). 

BUILDING TRADES (CONSTRUCTION) 
AWARD NO. 14 OF 1978. 

Builders' Labourer Building and Construction 

COMMISSIONER NEGUS Perth 2 April 1987 

Employment — Length and Continuity of Service — 
Extensive leave of absence — Custom and practice 
— Seniority list — Order to treat service as 
Continuous for the purpose of Seniority. 

THE COMMISSIONER: In December of 1986 there was 
a period of disputation between the applicant company 
and the respondent union with some bans on overtime 
being imposed by the union in support of its position. 
During the discussions the question of the length and 
continuity of service of a Mr Mario Tibaldi became an 
issue and when harmony had been restored that question 
remained unresolved and thus has become a matter for 
determination by the Commission. 

I heard the parties on 20 and 27 February 1987 with a 
view to deciding where, in fairness to all concerned, Mr 
Tibaldi's name should appear on a seniority list pro- 
duced by the employer for the purposes of the first-on 
last-off procedures used throughout the building 
industry when it becomes necessary to lay off workers. It 
should be stated at the outset that both parties agreed 
that these proceedings were conducted without prejudice 
to any other discussions or arbitration which might take 
place regarding long service leave entitlements. 

Mr Tibaldi had first worked for the company in 
February of 1977 and after only 3'A months of employ- 
ment he was paid off and journeyed to Italy to visit his 
family. He was re-employed in November 1977 and it is 
the union's contention that it is that date which should be 
the "start date" to decide his position on the company's 
list of Concrete Labourers. He was employed contin- 
uously from that time until August 1982 when he made a 
further trip to Italy and did not collect accrued holiday 
pay. He resumed duties in October 1982 and continued 
working until the end of March 1983 at which time he 
was put on reduced hours because of a lack of work. In 
mid May of 1983, Mr Tibaldi, along with a number of 
other employees, was paid off due to the economic 
downturn. Mr Smith, the company's managing director, 
found employment for some of the workers at the Alcoa 
site and it was not until October of 1983 that Mr Tibaldi 
started with the Liva Group again. His service was again 
continuous until April 1986 when he made a further trip 
to Italy, resuming work on 11 August 1986 that being the 
date the company suggests is his proper "start date" 
should the need for termination arise. 

From the evidence presented in this matter, it is clear 
that the company has enjoyed the services of a relatively 
stable group of concrete workers for a period of almost 
15 years. Most of the group are Italian by birth and many 
of them have taken a break from time to time to return to 
their homeland. There is no pattern to whether they are 
paid off their leave accruals or leave the money standing 
in credit until their return. Mr Smith suggested that the 
paying out of holiday pay indicated a termination of 
services while the money not being paid would suggest a 
period of unpaid leave. It is clear that Mr Tibaldi did not 
make such a fine distinction in his mind and I think it 
likely that his workmates would take a similar view to his 
own. When he took a trip he knew that there was no 
guarantee of work being available immediately upon his 
return. He was nevertheless confident that when he 
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returned, if there was work available when he phoned, 
then he would be re-engaged. I am convinced that all of 
the concrete workers took their trips home in similar 
circumstances. 

When the seniority list has been determined the breaks 
in service for overseas trips have been ignored as have the 
periods when the workers were laid off through 
economic downturn. It appears that Mr Tibalid has been 
treated somewhat differently. His trip in 1986 was taken 
at a busy period, so when making up the current list Mr 
Smith seems to have decided that the number of trips 
taken by Mr Tibaldi placed him apart from his 
workmates who had been home only once. On this 
occasion Mr Tibaldi's previous service was ignored and 
he was placed on the seniority list as of 11 August 1986, 
behind everyone. The inconsistency of this approach was 
revealed when a check was made of the service histories 
of the eight most senior workers on the company's list. It 
turns out that a Mr G. Vellutini has had even more 
breaks in service than Mr Tibaldi with his seniority being 
unaffected. 

An examination of the records made available by the 
company allows one to assess the actual time served by 
each worker during the period covered by those records. 
Until December 1986 the service amassed by a small, 
representative, but relevant group is as follows: 
On List Name Start Date Approximate Service 

4. J. Vellutini 26/09/74 9 yrs 9 mths 
5. D. Italiano 30/01/75 11 yrs 11 mths 
6. F. Rechichi 01/01/79 7 yrs 7 mths 
7. D. Faroane 11/12/83 3 yrs 

20. M. Tibaldi 11/08/86 company 8 yrs 5 mths 
03/11/77 union 
03/02/77 actual 

In light of all the available information it seems to me 
to be fair to all parties if a seniority list is constructed 
based on what factual information is available. To 
commence an exercise in making value judgments about 
the reasons for leave being taken or whether entitlements 
were paid out is to open Pandora's box. 

It is abundantly clear that by any equitable yardstick 
Mr Tibaldi's place on the disputed seniority list should be 
between D. Italiano and F. Rechici. The simplest means 
to accomplish that placement is for the Commission to 
declare that his start date for the purposes of the list is 3 
November 1977 but I note in passing that the same effect 
would have been achieved with more compelling logic 
and no injury to his workmates if the factual date of 3 
February 1977 had been used. 

Subject to any speaking to the minutes being 
requested, an order will issue to reflect this 
determination. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR882 of 1986. 

Between Liva Contracting, Claimant and Australian 
Builders' Labourers' Federated Union of Workers, 
Western Australian Branch, Respondent. 

Order. 
HAVING heard Mr T. Dobson on behalf of the 
Claimant and Mr M. Keogh on behalf of the Respondent 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders:— 

That for the purpose of compiling a seniority list 
for the retrenchment of concrete labourers the start 
date for Mr M. Tibaldi is to be taken as 3 November 
1977. 

Dated at Perth this 14th day of April 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 application. 

Australian Builders' Labourers' Federated Union 
of Workers, Western Australian Branch 

and 
Multiplex Constructions Pty Ltd. 

(No. CR15 of 1987.) 

Safety Official Construction Industry 

SENIOR COMMISSIONER G.G. HALLIWELL. 
Perth 10th day of April 1987 

Reinstatement — Dismissal — Re-employment — Health 
and safety on building sites — First on last off policy 
— Safety Officer — Retrenchment — Seniority. 

SENIOR COMMISSIONER: The matter referred to the 
Commission pursuant to section 44 of the Act is as 
follows:— 

The claimant union seeks the reinstatement of the 
Union Safety Officer, Mr Roger Nicholls, to the 
Langley House site, Perth. 

The Respondent objects to and opposes this 
claim. 

The issue was initially suggested as being in the nature 
of a test case and the Commission accordingly sent 
notices of hearing to the section 50 parties. In the result 
the Master Builders' Association of Western Australia 
sought and were granted leave to intervene. The 
reference of the disputed matter concerns the reinstate- 
ment of one Mr R. Nicholls. It raised the broader 
questions of safety on building sites and the operation of 
the first on last off policy which applies in the building 
construction industry generally in Western Australia. Mr 
Keogh succinctly stated the Union's position as 
follows:— 

The Union's case basically is that the safety 
officer is essential and important to any major 
project in this industry and the continum of his 
employment on a building construction site is an 
essential part of his ability to do a fair job in repre- 
senting the members and protecting their safety on a 
site. 

The situation is, as the union sees it, that the 
position of a safety officer requires that safety be 
considered in a continum on any particular site, it is 
an on-going matter, and that a safety officer's 
position being traded as a position of any other 
person in the industry cannot be comparable. That 
is to say that it is not effective for a safety officer to 
be moved and shifted around within the industry 
from site to site in terms of his ability to do a job. 

In this context we will be asking the Commission 
that on the principles of equity and fairness by 
which it is bound it could consider the aspect of 
fairness to the men who work in this industry that 
the position of safety officer not be hampered by 
policies perhaps extraneous to the situation of safety 
on building construction sites. 

The position should be protected in terms of the 
first one, last off principle for the duration of the 
job. That is, until the particular site reaches a level 
where a safety officer is no longer required, the 
position of safety officer should be protected from 
the principle of first one, last off to allow that 
position to be effective. 

Our evidence will show that it is, as I have already 
suggested, the on-going nature of safety develop- 
ments on building sites that makes the importance 
of the continuous nature of safety officers' 
positions so important. 

Evidence was elicited from several witnesses as to 
safety on building sites, safety generally and the appoint- 
ment criteria and safety duties of safety officers in 
general. The evidence also went to the inherently 
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dangerous nature of the industry and the need for 
constant vigilance and care to ensure as safe a working 
environment as is possible having regard to the nature of 
the industry itself. 

Based upon reasons of job safety the applicant seeks a 
"variation" to the first on last off principle for retrench- 
ment of designated safety officers on each building 
construction job. 

Throughout the proceedings the term safety officer 
has been used by the parties and the Commission has 
simply continued that term in these reasons as meaning 
the position described in the Building Industry 
Agreement — Building Industry Safety Code (1) Safety 
Supervisor (Officer). From the evidence as a whole the 
Commission has formed the firm view that safety on 
building sites is of paramount importance and measures 
which have the strong possibility of assisting in the 
prevention of accidents should be carefully considered. 

In the present case although the first on last off policy 
is solidly entrenched it should take second place where 
safety is concerned. Specifically, a designated safety 
officer should be exempt from that policy until the 
project has reached the point where the number of 
construction employees remaining upon the job has 
fallen below 20. 

I am reinforced in this conclusion as the evidence is 
plain that a person becomes familiar with the job he/she 
is responsible for and potential hazards are readily 
noticed due to familiarity with the job on a day to day 
basis. 

I turn now to consider the unfairness or otherwise of 
the termination of the services of Mr Roger Nicholls by 
the Respondent. Mr Keogh stated inter alia:— 

In that light we consider very much that Roger 
Nicholls, as the evidence will show, held the position 
on the particular site at Langley for a period of six 
months. He did his job in a manner that proved his 
worthiness and that to allow the situation to arise 
where his position is terminated has implications for 
the entire workforce on that site. 

The fact is, Mr Nicholls was employed as a safety 
officer on that site. Everyone knew and acknow- 
ledged his position and duties, even the company, 
and the evidence clearly shows that. From the very 
start of his employment and from those who 
previously held his position he has been acknow- 
ledged as the site safety officer. Those duties 
brought him into conflict with a representative of 
the company and for that reason, not because of 
redundancy of his position, not because of 
redundancy of his duties on that site, he was 
dismissed, and I use that word deliberately. 

The union argues this dismissal, within the terms 
clearly laid out before the Commission in investiga- 
ting such a matter — that this was an unfair 
termination of employment. 

The evidence generally shows that Mr Nicholls was the 
safety officer and that his duties were confined to those 
appropriate to such a position at the Langley site. 

Where there is conflict with the evidence of Mr E. 
Rowles the Commission prefers the evidence of Mr 
Nicholls. 

For the exercise of the Commission's power of rein- 
statement the fundamental issue to be demonstrated is 
that unfairness occurred. 

In the present case it has not been shown that Mr 
Nicholls' was terminated (retrenched) other than in 
accordance with seniority according to the first on last 
off policy. Indeed, Mr Nicholls confirms (Transcript 
page 84) that that was the reason he was given and 
further (Transcript page 80) he was unaware of any 
dissatisfaction with his work. 

The onus of demonstrating unfairness ordinarily lies 
with the applicant and that onus has not been 
discharged. The application in respect to Mr R.A. 
Nicholls is refused. 

Mr M. Keogh and with him Mr R. Kinney appeared on 
behalf of the Claimant. 

Mr T. Dobson appeared on behalf of the Respondent. 
Mr P.R. Davis intervening on behalf of the Master 

Builders' Association of Western Australia (Union of 
Employers), Perth. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR15 of 1987. 

Between Australian Builders' Labourers' Federated 
Union of Workers, Western Australian Branch, 
Claimant and Multiplex Constructions Pty Ltd, 
Respondent. 

Order. 
HAVING heard Mr M. Keogh and with him Mr R. 
Kinney on behalf of the claimant and Mr T. Dobson on 
behalf of the respondent, and Mr P.R. Davis intervening 
on behalf of the Master Builders' Association of Western 
Australia (Union of Employers), Perth, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the application for reinstatement of Mr 
R.A. Nicholls is refused. 

Dated at Perth this 10th day of April 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 

The Building Workers' Industrial Union of Australia 
— Western Australian Branch 

and 
Bristile Ltd. 

APPLICATION NO. CR106 OF 1987. 

Carpenter Tile Manufacturing 

MR COMMISSIONER G.J. MARTIN 
Perth lOthday of April 1987. 

Termination of Employment — Unfair Dismissal — 
Redundancy — Reduction of Staff — Last on, First 
off — Notice — Reinstatement — Compensation — 
Application Granted. 

THE COMMISSIONER: The following matter of dis- 
agreement between the parties was not resolved at a 
conference held pursuant to section 44 of the Industrial 
Relations Act 1979 on the 17th day of March 1987. 

The claimant union claims reinstatement and/or 
compensation for its member Mr K.H. Hensellek, 
whom they claim was unfairly dismissed by the 
respondent. 

The respondent objects to and opposes the claim. 
The matter was allocated to me on the 24th day of 

March 1987 and I heard the submissions and evidence of 
the parties on the 2nd day of April 1987 and reserved my 
decision. 

Mr Hensellek commenced employment with the 
respondent on the 27th day of June 1977, in its brick 
works. 

Later, Mr Hensellek, who had served his apprentice- 
ship to the trade of carpentry in Germany was offered 
and accepted a position in that calling in the respondent's 
maintenance division. 

He worked in that calling and which was subject to the 
provisions of the Building Trades (General) Award No. 
31 of 1966 as varied until the 20th day of February 1987. 
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On that day he was informed by his supervisor that he 
was no longer required and he was given moneys for all 
outstanding entitlements, including payment for long 
service leave calculated as if he had completed 10 years of 
continuous service (Exhibit 1). 

It is the claimant's case that Mr Hensellek was not the 
last carpenter to have been employed by the respondent 
and thus should not have been the first person to be 
displaced. 

Accordingly, it seeks that Mr Hensellek be reinstated 
and compensated for the unfair dismissal or 
alternatively, if it is the fact that his job is no longer to be 
done and he is redundant, that he be compensated 
appropriately. 

The respondent submitted and demonstrated that over 
the years the number of its premises had been steadily 
shrinking with the result that its maintenance personnel 
had been reduced. 

In simple terms, it once had 10 to 12 factories whereas 
today, it only has three and its maintenance crew had 
fallen from nine to four personnel. 

It had been decided in February this year that there 
was not enough work for all of the carpenters and to 
terminate the contract of employment of Mr Hensellek. 

The two carpenters retained are the Foreman and a 
carpenter with a lot longer period of service than Mr 
Hensellek. 

The respondent does not consider that Mr Hensellek 
could have replaced the foreman carpenter, had the last 
on-first off practice been allowed. 

The respondent concedes that it made no attempts to 
relocate Mr Hensellek in any of its other maintenance 
sections and nor did it give him specific warning of the 
likelihood of his job loss although his supervisor believed 
that it must have been apparent to all in the maintenance 
crew that the work available for them was increasingly 
diminishing. 

It is quite clear from the material before me that Mr 
Hensellek became redundant and in that circumstance, 
the Principles to which I referred in the Job Protection 
Case, matter No. 394 of 1985 on 19 February 1986, have 
force and effect. Those Principles as I recorded them 
were: 

Warning of Notice of Intent 
Consultation 
Relocation 

(66 WAIG p. 580 at p. 589.) 

In the instant case Mr Hensellek was not given any 
notice, let alone sufficient notice, of the respondent's 
intention, he was not afforded any opportunities for 
consultation as to his future nor afforded any relocation 
opportunities. 

In such circumstances Mr Hensellek has a strong case 
for redress and I consider that after his nine years and 
eight months of service with the respondent that redress 
should firstly be an opportunity to continue employment 
with the respondent in whatever calling is available 
having regard to his experience and competence. It 
would not have to be as a carpenter. 

To that extent the Minutes of the Proposed Order to 
be made in determination of this claim will firstly provide 
that the respondent shall offer such employment to Mr 
Hensellek. 

In the event that there is no such opportunity whatso- 
ever within the respondent's operations or any such 
opportunity is not accepted by Mr Hensellek the Minutes 
will provide a compensation in accordance with the 
Order made in the matter to which I have referred earlier 
in these reasons for decision. That order involves four 
weeks' wages for notice of termination and eight weeks' 
severance pay less the amount which he has been paid for 
long service leave and to which he was not entitled at the 
time of the termination of the contract. 

That discounting is in accordance with the Reasons for 
Decision in the Job Protection Case. 

The Minutes of the Proposed Order now issue and 
may be spoken to by the parties at a time convenient to 
them and to me. 

Ms B. Love appeared on behalf of the claimant. 
Mr S.J. Smith appeared on behalf of the respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR106 of 1987. 

Between the Building Workers' Industrial Union of 
Australia, Western Australian Branch, Claimant 
and Bristile Ltd, Respondent. 

Order. 
HAVING heard Ms B. Love on behalf of the claimant 
and Mr S.J. Smith on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the respondent shall pay to Mr K.H. 
Hensellek of 83 Goddard Street, Lathlain, the 
amount of $1 143.26 within 21 days of the date of 
this Order. 

Dated at Perth this 4th day of May 1987. 

(Sgd.) G.J. MARTIN, 
[U.S.] Commissioner. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Division 2 — General Jurisdiction and Powers of the 

Commission — Section 44 (9) — Reference of a dispute 
for determination. 

West Australian Branch, Australasian Meat Industry 
Employees' Union, Industrial Union of Workers, Perth 

and 
Derby Industries Pty Ltd trading as Globe Meats. 

(No. CR71 of 1987.) 

Labourer cleaner Meat Industry 

COMMISSIONER GREGOR 
Perth 10th day of April 1987 

Long Service Leave — claim for relief under section 44 
(7) — worker unable to complete qualifying period 
because of injury — contract frustrated — pro rata 
Long Service Leave granted — held redundancy not 
the sole ground upon which an application under 
section 44 (7) may be granted — relief granted on 
basis of equity. 

(Given extemporaneously at the conclusion of the 
hearing, taken from the transcript of proceedings as 

edited by Mr Commissioner J.F. Gregor.) 
THE COMMISSIONER: On 17 March 1987 a matter 
that had been the subject of a conference on 6 March 
1987 and which had then not been resolved, was referred 
for hearing and determination pursuant to section 44 of 
the Industrial Relations Act 1979. The schedule of the 
Memorandum of Reference described the dispute as 
follows: 

Mr C. Tangaris, a member of the AMIEU, had 
been employed at Globe Meats from 11 June 1976 
until he was injured on 11 April 1985. The contract 
of service continued after that date, when he 
returned to work in October 1985 and worked for 
two weeks on light duties. That was unsuccessful 
and he had further leave under workers' compensa- 
tion. He returned to work in March 1986 but, after 
3 Vi hours on the job, said he was unable to perform 
the work and left again. He has not worked since. 
Both parties accept that the contract is at an end. 
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The Union claims that the worker should be paid 
pro rata Long Service Leave notwithstanding that 
his service was for eight years and four months. The 
Company opposes the claim and the issue of any 
order in favour of Tangaris. 

Christos Tangaris commenced employment with the 
respondent on or about 11 June 1976. He continued the 
employment until 11 April 1985, when his attendance at 
work was interrupted by an accident suffered during 
working hours. Until that time the employment contract 
had continued normally. There appeared to be a happy 
relationship between the parties and no reason why the 
contract should end. As a result of his accident, Mr 
Tangaris became unable to perform his normal duties 
and except for two occasions — the first in October 1985, 
the second in March 1986 — when he unsuccessfully 
attempted light duty work, he has not worked. The 
accident was subject to a workers' compensation claim 
which was settled by the issue of an Order under the 
Workers' Compensation and Assistance Act 1981 on 9 
December 1986. 

Shortly summarised, the submission of Ms Boots, who 
appeared for the claimant is that Mr Tangaris had the 
expectation of continued employment until retirement, 
but his accident has interdicted that expectation. As a 
result of the accident he was unable to perform his 
duties, that inability being finally recognised by an Order 
from the Workers' Compensation Board settling a claim 
against the employer. She went on to say that the effect 
of the Order is to bring to an end the contract of employ- 
ment, which had until then remained afoot preserved, 
presumably, by the effect of the Workers' Compensation 
and Assistance Act. It is further submitted that there is a 
thread of case law, commencing with Ingle's case (50 
WAIG 400), which supports the proposition that Mr 
Tangaris should be paid pro rata long service leave. 

For the respondent, the arguments of Mr Heaperman 
can be summarised as follows: He says that the situation 
is far different from that in Ingle's case and its successors 
mentioned by Ms Boots in her submission. In any event, 
there are specific provisions for payment of pro rata long 
service leave emanating from the Meat Industry (State) 
Award No. R9 of 1979 which cover the work. This 
application is therefore a subterfuge to vary those 
provisions. Further, not only was there no fault 
attributable to the employer but there was not 
contractual obligation to pay any further moneys 
whatsoever. 

Before commencing my analysis of the parties' sub- 
missions I will refer to some of the case law which I 
believe is relevant. The first is matter No. CR544 of 1978 
between the Amalgamated Metal Workers' and Ship- 
wrights' Union of Western Australia and the Australian 
Society of Engineers, Industrial Union of Workers, 
Applicants and H.J. Ingle Pty Ltd, Respondent (50 
WAIG 400). That was a matter before Mr Chief 
Commissioner E.R. Kelly and in his decision the 
Commissioner made this observation: 

The evidence is that they were satisfactory 
employees and their contracts of employment were 
terminated through no fault of their own. Under the 
terms of the award applying to them, they were not 
entitled to pro rata long service leave until they had 
completed 10 years' service with the employer. 
Those are general provisions which apply by general 
order to the vast majority of awards in private 
industry. However, they apply as minimum 
conditions and do not preclude the making of a 
more favourable order if the circumstances warrant 
or permit. 

There is a further case which I believe is relevant. It is 
No. 632 of 1983 between Bevron Fibreglass Pty Ltd, 
Appellant, and the Amalgamated Metal Workers' and 
Shipwrights' Union of Workers, Respondent (64 WAIG 

6). It is a decision of the Full Bench issued on 9 Decembei 
1983. On page 6 the following words appear: 

From time to time, it has been recognised that in 
redundancy cases the Commission is not bound to 
the letter of award provisions where, for example, it 
is perceived that service with an employer may be 
nullified for long service leave purposes through no 
fault of the employee (58 WAIG 116 at 119). Ingle's 
case is an example of the Commission awarding 
compensation in the nature of pro rata long service 
leave because it found that there were circumstances 
relating to the termination of the employment which 
justified an order. In each case, the Commission was 
doing what it is required to do, that is to exercise 
discretion according to statutory prescription upon 
the particular facts before it. 

Later in the same decision this paragraph appears: 
In each case it is a matter for discretion of the 

tribunal and the question raised by the appeal is 
whether discretion has been properly exercised. It 
would not have been properly exercised unless it had 
been exercised according to equity — that is, by 
giving fair weight to the elements of merit attaching 
to the situation of the employer as well as the 
employee. 

The thrust of these decisions is that in circumstances of 
applications under section 44 (7) of the Act the Commis- 
sion can apply its general powers to grant equitable 
relief. It is not necessary to follow the current award 
provision. In fact it is the intention of the Act to give the 
flexibility to the Commission to depart from the letter of 
the prescribed provisions in suitable cases. In my view 
this is one of those cases. 

In this case we have a situation where a worker had 
given good service to an employer for eight years and 
four months and through no fault of his own he suffered 
an accident in the service of that employer. The end 
result of that accident is that he is no longer able to 
follow the vocation he had with the employer; in fact he 
is unable to perform any work at the moment. His 
prospects of returning to work are, on the information 
before me, low. I believe that circumstances such as these 
fit within the parameters drawn by the previous decisions 
of the Commission. There is no restriction under section 
44 (7) to limit applications of this nature to circumstances 
of redundancy. It is my belief that the provision is erected 
to allow the Commission to bring to a particular set of 
circumstances a judgment in equity and specifically in 
accordance with its duty under section 26 of the Act. 

Given the decisions of the Commission in the past I 
find that the assertion by Mr Heaperman that the 
provisions of the award are such as to bar the claim is not 
properly founded. It cannot be refuted, in my view, that 
the contract is at an end. The reality of the situation is 
that no work has been performed for a considerable 
period and if any further evidence of completion of the 
contract is required then it appears in Exhibit B1 in the 
Order settling a workers' compensation claim between 
the parties. 

This application will be determined by the issue of an 
order in favour of the claimant which will provide for a 
money sum calculated on the basis of a pro rata payment 
for the whole of the period of service. 

Ms J.F. Boots appeared on behalf of the claimant. 
Mr R.A. Heaperman appeared on behalf of the 

respondent. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR71 of 1987. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Claimant and Derby Industries Pty 
Ltd trading as Globe Meats, Respondent. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the claimant 
and Mr R.A. Heaperman on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the respondent pay to Mr C. Tangaris a 
member of the claimant, the sum of $1 650.83 in full 
and final settlement of the claim. 

Dated at Perth this 10th day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Division 2 — General Jurisdiction and Powers of the 

Commission — Section 44 (9) — Reference of a dispute 
for determination. 

West Australian Branch, Australasian Meat Industry 
Employees' Union, Industrial Union of Workers, Perth 

and 
Derby Meat Processing Company Limited. 

No. CR50 of 1987. 

Slaughterers Meat Industry 

COMMISSIONER J.F. GREGOR. 
Perth 22 April 1987 

Finding — discovery of jurisdiction. 

Reasons for Decision. 
THE COMMISSIONER: On the 24th day of March 1987 
a dispute between the parties to this matter which had not 
been settled at a conference between them on 17 March 
1987 was referred for hearing and determination pursunt 
to section 44 of the Industrial Relations Act 1979. The 
Schedule to the Memorandum describes the dispute 
between the parties in the following terms: 

Mr A. Court and Mr G. Court have been 
employed by the Respondent at its Broome abattoir 
for a number of years. 

At the conclusion of the 1986 killing season they 
both received notification that they would not be re- 
employed for the 1987 season. 

The Claimant says that the failure to offer 
employment is unfair and seeks an Order that the 
employment contracts be offered to both workers. 

The Respondent says that its action is fair given 
the work history, performance and attitude of the 
workers and that no Order should issue. 

The matter came on for hearing on 15 April 1987 and 
Mr Member (of Counsel) appearing for the Respondent, 
raised an issue of jurisdiction. In brief his argument 
proceeds as follows. The issue between the parties is the 
question of the failure to offer employment, it is not 
either reinstatement or dismissal. Both the employees 
referred to in the Schedule above were told that they 
would not be offered employment. Fundamentally the 
issue of the offer of employment is outside jurisdiction 
because a relationship has not arisen between the parties. 
It is a matter of managerial prerogative to offer 
employment and fundamental to the application of the 

Commission's power is the existence of the relationship 
of master and servant. He says further than an agreement 
said to exist between the parties and presented to the 
Commission in Exhibit B1 is not enforceable in this 
jurisdiction and should be discounted. It is his 
submission that the issue has been canvassed before the 
Commission and the dicta in appeals Nod. 1 and 2 of 
1980 between the Totalisator Agency Board and the 
Western Australian Institute of Technology, First 
Appellants, and Hon Premier and Others, Second 
Appellants, and the Federated Clerks' Union of 
Australia, Industrial Union of Workers, WA Branch; 
Civil Service Association of Western Australia 
Incorporated, and the Hospital Salaried Officers' 
Association of Western Australia (Union of Workers), 
Respondents (60 WAIG 1980) is applicable. The essence 
of the dicta being that there is no authority for the 
Commission to exercise its jurisdiction if the master and 
servant relationship does not exist. 

In support of the other two legs of his argument, he 
cited previous decisions of the Commission but for the 
purpose of these findings I don't intend to review them as 
I believe that the fundamental issue for decision now is 
contained in the first leg of the argument, that is the 
existence of the master and servant relationship and its 
effect upon the jurisdiction of the Commission. 

In her submissions in opposition Ms Boots, on behalf 
of the Claimant, said that clearly re-employment is an 
industrial matter; that in respect of the argument on 
management prerogative the case law clearly indicates 
that that prerogative is not absolute. She says that a 
master and servant relationship did exist and it has 
existed for every year for 12 years in the caseof both of 
these employees; that the thread of it is maintained from 
year to year by the continuing relationship between the 
Union and the employer to discuss working conditions of 
persons to be employed at the Broome abattoir which is 
seasonal in nature. In any event, the provisions set out in 
the definition of "industrial matter" in the Industrial 
Relations Act 1979, particularly in subparagraphs (b) 
and (c) erect specific authority for the Commission to 
address the issue of post-termination matters, 
particularly in this case, the refusal to employ any person 
or class of person. In respect to the agreement between 
the parties on seniority, Ms Boots says that the 
acceptance by the parties of long standing is that the 
substance of the agreement is applied and on that basis it 
ought to be a consideration in the decision of the 
Commission. 

This is a matter which, in my view, has been well 
settled before the Commission. The nature of the 
Memorandum of Matters for Hearing and 
Determination Under Section 44 is that it addressed a 
dispute between the parties. The dispute happens to 
touch upon the question of the employment or not of the 
two ex-workers of the Respondent whose names appear 
in the Schedule. The substance of it is, however, a 
dispute about a refusal to employ a person, that dispute 
being between a union of industrial workers, of which 
both workers are eligible to be a member, and the 
employer concerned. 

The question of the power of the Commission to deal 
with such disputes has been addressed before and 
appears in a decision of the Industrial Appeal Court in 
No. 21 of 1974 between David Jones (Wa) Ltd and 
Others, Appellants, and the Operative Painters and 
Decorators' Union of Australia, Western Australian 
Branch, Union of Workers, Respondent (55 WAIG 543), 
particularly in the decision of Burt J, as he was then. On 
page 545 the learned Judge observes as follows: 

I agree entirely with the decision and with the 
reasons in the Kwinana case and in substance with 
the reasons which led the Commission in Court 
Session to its conclusion in the present case. In a 
case such as the present one where, as I think is the 
case, there has been a refusal to employ a person, 
that refusal is an industrial matter clearly with 
paragraph (c) of the definition. If there is a dispute 
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about that refusal between an industrial union of 
workers of which the worker concerned is or is 
eligible to be a member and the employer concerned, 
then there is an industrial dispute and then with 
reference to its determination, if an order directing 
the employer to employ or in the case of dismissal 
(the Kwinana case) an order for reinstatement is 
"fair and right in relation" to that matter "having 
regard to the interests of the persons immediately 
concerned, and of the community as a whole" then 
it too, that is to say, the employment of the worker 
or the reinstatement of the worker as the case might 
be becomes an industrial matter. 

In my view the instant case is on all fours with the 
matter described by the learned Judge in his decision and 
on that basis I find I have jurisdiction to hear and 
determine the matter. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Division 2 — General Jurisdiction and Powers of the 

Commission — Section 44 (9) — Reference of a dispute 
for determination. 

West Australian Branch, Australasian Meat Industry 
Employees' Union, Industrial Union of Workers, Perth 

and 
Derby Meat Processing Company Limited. 

No. CR50 of 1987. 

MEAT INDUSTRY (STATE) AWARD. 

Slaughterers Meat Industry 

COMMISSIONER J.F. GREGOR. 
Perth 28th day of April 1987 

Addendum to finding — discovery of jurisdiction. 

Reasons for Decision. 
THE COMMISSIONER: Subsequent to the issue of a 
finding dated 22 April 1987, the respondent, by letter 
dated 24 April 1987, requested a further hearing of the 
matter. In the alternate the respondent asked that the 
powers pursuant to section 24 (2) (b) of the Industrial 
Relations Act 1979 to grant leave to appeal against the 
finding be exercised. 

Having considered the request I am prepared to 
exercise the powers vested in me by the section and leave 
to appeal is hereby granted. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR584 of 1986. 

Between State School Teachers' Union of Western 
Australia (Incorporated), Claimant and the Council 
of Hedland College, Respondent. 

Before Mr Commissioner G.J. Martin. 
The 3rd day of February 1987. 

Mr A.D. Lucev on behalf of the claimant. 
Mr J.D. Miller on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: The following matter of dis- 
agreement between the parties was not resolved by 
conciliation at a conference of representatives of the 
parties held by me pursuant to section 44 of the Industrial 
Relations Act 1979 on the 5th day of September 1986. 

The Claimant seeks the following Order(s) from 
the Commission on behalf of Mr Christopher 
Hayden, a Lecturer in Admission Studies at 
Hedland College and whose contract of employ- 
ment has been terminated by the respondent by the 
giving of six months' notice, effective from the 15th 
day of July 1986. 

(a) That the respondent shall provide to the 
claimant a specific list of the allegations 
against Mr Hayden relied upon by the 
respondent to formulate the reasons given 
for the decision to terminate the contract 
of employment 
and/or 

(b) That the Commission declare that the 
notice of termination given by the 
respondent to Mr Hayden is unreasonable 
and/or unfair and that the respondent be 
directed to withdraw such notice 
and/or 

(c) That the Commission declare that the 
respondent's suspension of Mr Hayden 
from teaching duties was unreasonable 
and/or unfair and that the Commission 
direct the respondent to re-instate Mr 
Hayden in teaching duties. 

The respondent objects to and opposes the 
issuance of any such Order or Orders. 

On the 8th day of January 1987 I heard the submis- 
sions of the respondent to the effect that the Commission 
had no jurisdiction to make the Order(s) sought by the 
claimant, and the latter's submissions in response and I 
reserved my decision on those "preliminary 
submissions". 

The background, in brief, to the matter of disagree- 
ment is as follows. 

By letter dated the 7th day of July 1983 (Exhibit 3) the 
respondent offered to the employee who was then 
residing in the Australian Capital Territory, a position 
with the respondent as a Lecturer in Basic Education. 

The employee accepted that offer and commenced 
employment with the respondent in Port Hedland on the 
30th day of August 1983. 

On the 12th day of October 1983 the employee and the 
respondent executed a "Deed" to the effect, so far as is 
relevant to these proceedings that: 

1. Subject to the Colleges Act 1978 and to the 
terms conditions and agreements thereinafter 
contained the Council shall employ the Employee 
and the Employee shall service the Council in the 
position to be designated Lecturer in Basic 
Education for a period commencing on the 30th day 
of August 1983 and continuing until determined as 
hereinafter provided at a gross annual salary 
equivalent to the salary paid from time to time in 
respect of Lecturer III Grade 7. 

2. . . . 
3. . . . 
4. The employment of the Employee shall be on 

such of the terms and conditions contained in the 
Statement of Conditions of Service for Staff of 
Pilbara Colleges approved by the Minister for 
Education pursuant to section 31 of the Colleges Act 
1978 as are applicable to the position as stipulated in 
Clause 1 hereof and the Employee shall perform all 
such duties as the Council shall from time to time 
direct. 

(Exhibit 4.) 

To that Deed is appended a 17 page document entitled 
"Pilbara Colleges — Conditions of Service — Academic 
Staff" and initialled on each page, by way of 
acknowledgement by the employee. 

That appendix is the "Statement of Conditions of 
Service for Staff of Pilbara Colleges" approved by the 
Minister for Education pursuant to section 31 of the 
Colleges Act 1978 referred to in Clause 4 of the Deed 
executed by the Respondent and the employee and repro- 
duced earlier in these reasons for decision. 

Section 31 of the Colleges Act, No. 100 of 1978 reads 
so far as it is relevant to these proceedings, 
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31 (1) Subject to this Act and any relevant award 
or agreement in force under the Industrial 
Arbitration Act 1912 — 

(a) the Council of a college may appoint the 
academic and other staff of the college and 
other officers and engage employees for 
the college and may suspend or terminate 
the employment of any person so 
appointed or engaged; 

(b) the terms and conditions of employment 
of the staff, officers and employees of a 
college, including the salary or wages 
payable, are such terms and conditions as 
the Minister on the recommendation of the 
Council approves. 

(My emphasis.) 

The Minister for Education in 1980, approved the 
Statement of Conditions of Service for Academic Staff 
employed by the respondent under letter dated 20 
November 1980 and which reads as follows:— 

Dr V.N. Gidley 
Director 
Hedland College 
PO Box 2254 
SOUTH HEDLAND WA 6722 
Dear Dr Gidley, 
Re Conditions of Service — Academic Staff 

Acting with the advice of the WA Post Secondary 
Education Commission, I have approved, in terms 
of section 31 of the Colleges' Act, the attached 
statement of terms and conditions and salary scales 
of academic staff at your College. 

It is my understanding that the intention of the 
College is to avoid making hourly overtime 
payments or giving time in lieu to salaried staff for 
incidental relief duties occasioned by the absence of 
other members of staff. I also understand that it is 
the intention of the Colleges to avoid the laying 
down of weekly class contact hours, with loadings 
for evening teaching. These intentions are not 
explicit in paragraph 15 of the statement, but my 
approval is based on the condition that your College 
will avoid the two practices listed above. 

Yours sincerely 
Bill Grayden, MLA 
Minister for Education 

On the 16th day of July 1986 the following letters from 
the respondent were transmitted to the employee. 

1 July 1986 
I regret to advise you that the Finance and Staff 

Committee, under its delegation from the Council, 
has resolved not to confirm your appointment with 
tenure under the provisions of Clause 4 (v) of the 
Conditions of Service. Your contract of 
employment will therefore lapse in six months from 
this date and your period subject to review will be 
appropriately extended. 

The reasons for the decision not to confirm tenure 
were: 

1. Failure to exercise proper responsibility 
towards students in discharging lecturing 
responsibilities. 

2. Behaviour in ways antithetical to the College's 
best interests in terms of external relationships with 
the community, the fostering of good relationships 
between staff and respecting confidentiallity. 
(My emphasis.) (Exhibit 2) 

and 
16 July 1986 

The attached letter dealing with your contract of 
service was prepared on receipt of the notification 
from the Finance and Staff Committee. 

Unfortunately, it coincided with you absence on 
leave. Now that you have returned and the notice 
will be transmitted to you today, you may take the 
effective date as 15 July, not I July. 

(My emphasis.) 
Thus the employee was advised by the respondent that 

his contract of employment would lapse in six months 
from the 15th day of July 1986 (15th day of January 
1987) and leads to the matter now before me. 

The respondent's first threshold submission was that 
the end of the employee's contract of employment was 
not a "dismissal" or termination of that contract by the 
respondent but an exercise by the respondent of its rights 
arising from the "Conditions of Service", namely 
subclause (1) — Contract of Employment of Clause 4.— 
Appointments with Tenure of those Conditions of 
Service. 

The immediately relevant provisions of that subclause 
are firstly paragraph (1) which reads: 

(1) The appointment of each employee shall in the 
first instance be subject to review for a period of not 
more than three years from the date of 
appointment. 

Accordingly in the first instance the employee's period 
subject to review was from the 30th day of August 1983 
until the 30th day of August 1986. 

Paragraph (ii) of subclause 1 recites what is to happen 
at the "expiry of any period subject to review" and reads 
as follows; 

(ii) Subject to subclause (i) of this clause, on the 
expiry of any period subject to review, the 
Council shall confirm or terminate the appoint- 
ment or require an additional period of review 
for a further period not exceeding 12 months, 
at the conclusion of which additional period of 
review the Council shall confirm or terminate 
the appointment. 

That says quite clearly in my view that three things 
shall happen on the expiry of the period subject to review 
namely 

1. The appointment is confirmed and will continue; or 
2. The appointment is terminated — at an end; or 
3. The period subject to review is extended for a 

period not exceeding 12 months and at the expiration of 
which one of alternatives 1 or 2 shall come into effect. 

In the respondent's submission it exercised option or 
alternative 1 above and that action is not to be construed 
as a dismissal. 

It was anologous it submitted to a person being 
employed on probation or employed for a finite period 
and at the end of the period of probation or finite period 
the person's employment for whatever reason is not 
continued and the relationship between that person and 
the employer ceases and determines. 

In support of that proposition I was referred by the 
respondent to matter No. 161 of 1969 of the Industrial 
Court of South Australia and in which it was said inter 
alia by Olsson J: 

The Deputy President stated that it was difficult 
as a matter of logic to see how the respondent could 
be accused of harsh conduct in insisting upon the 
claimant adhering to what was a specific bargain 
mutually arrived at by the parties. His Honour held 
that the terms "dismissal" as employed in the 
Statute must comprehend a situation in which an 
employee is either summarily dismissed, dismissed 
on short notice, or whose employment is terminated 
by payment in lieu of notice as opposed to an 
employer terminating employment by giving the 
prescribed or common law degree of notice 
appropriate to the circumstances without 
necessarily giving any reasons for the termination. It 
was held also that section 26 (2) dealt with an 
uncontemplated termination of service of any 
nature and the present circumstances were not of 
this category. 
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His Honour concluded that the claim must fail 
because the facts did not fall within the jurisdiction 
created by section 26 of the Industrial Code, and 
that the conduct of the respondent could not be said 
to be harsh, unjust and unreasonable on the facts 
proved. 

The application was dismissed. 
(My emphasis.) (37 SAIR p. 10 at p. 11.) 

(In that matter the employee attained the age of 60 
years, the age of retirement in that employment. He was 
offered by the employer an extension of two years which 
he accepted. At the expiration of that period he sought a 
further extension which was refused. He thus sought 
from the Court an order to the effect that he had been 
unjustly and harshly treated by the employer and should 
be re-employed by the employer.) 

The matter now before me the respondent submitted 
was identical in that the employee accepted employment 
with the respondent on the basis of a specific bargain 
mutually agreed to by the parties, he was not summarily 
dismissed and was given six months' notice of the 
respondent's decision not to grant him permanency. 

I will deal with that latter situation further on in my 
reasons for decision as it poses a curious but under- 
standable circumstance. 

The respondent in support of this submission further 
referred me to matters Nos: 

CR551 of 1984 of the 1st day of July 1985 — 65 
WAIG p. 1169 

229 of 1986 of the 27th day of May 1986 — 66 
WAIG p. 1082 (being decisions of the Commission 
constituted by a single Commissioner) 
697 of 1986 (being an appeal to a Full Bench) of the 
4th day of September 1986 — 66 WAIG p. 1579 at p. 
1582 

The respondent's second threshold submission goes to 
the provisions of section 23 (Jurisdiction of the Commis- 
sion under this Act) of the Industrial Relations Act 1979 
as contained in paragraph (d) of subsection (3) of that 
section and which reads: 

(3) The Commission in the exercise of the 
jurisdiction conferred on it by this part shall not: 

(a) ... 
(b) ... 
(c) ... 
(d) regulate the suspension from duty in, 

discipline in, dismissal from, termination 
of, or reinstatement in, employment of 
any employee or any one of a class of 
employees if there is provision, however 
expressed, by or under any other Act for 
or in relation to a matter of that kind and 
there is provision, however expressed, by 
or under that other Act for an appeal in a 
matter of that kind. 

The respondent submitted that there was in the 
"Conditions of Service" applicable to the employee, 
provisions for an appeal against the decision of the 
respondent not to confirm the appointment of an 
employee at the expiration of the period of review and 
referred to paragraph (iv) of subclause (2) — Procedure 
for Termination of Appointment During a Period 
Subject to review of Clause 4.—Appointment with 
Tenure. 

That paragraph reads as follows and I set out the 
whole of subclause (2) as a matter of convenient 
reference. 

2. Procedure for Termination of Appointment 
During a Period Subject to Review 

i The Council may terminate an appoint- 
ment prior to confirmation in accordance 
with Clause 4(1) (v), at any time during the 
first 12 months of service. 

ii After 12 months of service an employee 
terminated in accordance with Clause 4(1) 
(v) shall be advised in writing of the 
decision and the reasons for it.. 

iii Any dispute between an employee and the 
Council as to whether the reasons given in 
accordance with Clause 4 (2) (ii) which give 
rise to the notice of intention to terminate 
are correct or justifiable or warrant such 
action, may be referred by the employee to 
a Tribunal of Appeal for determination. 

iv If within 14 days of an employee having 
been given written notice of intention to 
terminate, the employee has not requested 
that a Tribunal of Appeal be constituted, 
then the contract of employment shall 
terminate in accordance with the notice. 

(My emphasis.) 

The relevance of "reasons given in accordance with 
Clause 4 (2) (ii)" relate to a termination of the contract of 
employment as provided in paragraph (v) of subclause 
(1) of Clause 4.—Appointment with Tenure and reads as 
follows: 

(v) During the period subject to review or 
additional period of review, and subject to the 
provisions of Clause 4 (2) the contract may be 
terminated by either side by not less than three 
months' notice during the first 12 months and 
by six months notice thereafter, such notice to 
be given in writing or by the payment or 
forfeiture, as the case may be, of three or six 
months salary except as provided in Clause 8 of 
this Statement. 

(My emphasis.) 

The respondent submitted that the employee had 
invoked the provision of the appeal rights within the 
period specified by virtue of a letter dated the 17th day of 
July 1986 in the following terms: 

Mr W.D. Wallwork 
Chairman 
Hedland College Council 
Dear Mr Wallwork 
Re: Tribunal of Appeal 

On 16 June (sic) I received a letter from the 
Director informing me that the Finance and Staffing 
Committee had resolved not to confirm my tenure 
under Clause 4 (v) of the Conditions of Service. 

I therefore have to inform Council of my 
intention to appeal to the Tribunal of Appeal as 
provided for in Clause 22. 

(Exhibit 5.) 
For the record Clause 22.—Tribunal of Appeal of the 

"Conditions of Service" is as follows: 
22.—Tribunal of Appeal. 

1. In the event of a dispute in relation to any 
matter which may be dealt with by a Tribunal of 
Appeal, the parties agree to the establishment of a 
Tribunal of Appeal consisting of a Chairman who 
shall be a person from the academic administration 
personnel of another institution acceptable to both 
parties, a person nominated by the Council and a 
person nominated by the academic staff association. 

2. The Tribunal of Appeal is assigned the 
function of determining any dispute between the 
parties in relation to any matter which under this 
Statement may be allowed, fixed, determined or 
dealt with by a Tribunal of Appeal. The parties 
before the Tribunal may be represented by any 
person of their choice who shall be a legal 
practitioner, whether on the Rolls or not, or 
solicitor's clerk. 

3. A Tribunal of Appeal shall be conducted in 
such manner as the Chairman shall determine, 
generally in a manner similar to that of a Board of 
Reference under section 89 of the Industrial 
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Arbitration Act and Part V of the Regulations of the 
Act except that a verbatim report shall not be taken 
and evidence shall not be given on oath or 
affirmation. 

4. In the event of a Tribunal of Appeal deter- 
mining that the reasons giving rise to a dismissal or 
penalty under Clause 11 are not correct or do not 
warrant the dismissal or penalty imposed by the 
Council, the Tribunal of Appeal shall determine an 
appropriate penalty if any from Clause 8 (2) which 
penalty shall be imposed by the Council. 

5. The decision of a Tribunal of Appeal shall be 
final and no reasons for a decision shall be 
published. 

That letter was responded to by the President of the 
Hedland College Branch of the claimant in the following 
terms under date of the 7th day of August 1986: 

Dr V. Gidley 
Director 
Hedland College 
SOUTH HEDLAND WA 6722 
Dear Vic 

In response to your letter dated 4 August 1986 (ref 
VNGtCAH P/F) I wish to inform you I have 
forwarded a copy of the letter and Chris Hayden's 
corresponding letter to SSTU of WA, Main Office. 

In the meantime neither Chris nor I will respond 
to your letters. 

(Exhibit 6.) 
The respondent told me that in the result that Tribunal 

was not constituted and envisaged that the claimant 
would argue that it could not be constituted. 

That aside the respondent argued that as there was 
recourse by the employee to a Tribunal of a kind referred 
to in section 23 (3) (d) of the Act the Commission lacked 
jurisdiction to deal with the claim made on behalf of the 
employee in these proceedings. 

In support of that submission the respondent referred 
me to matters Nos: 

552 of 1985 of the 1st day of May 1986 — 66 WAIG 
p. 930 
624 of 1986 of the 23rd day of October 1986 — 66 
WAIG p. 1758 
(and being decisions of the Commission as 
constituted by a single Commissioner) 
and 
697 of 1986 of the 4th day of September 1986 — 66 
WAIG p. 1579, an appeal to a Full Bench of the 
Commission. 

With respect to the respondent only the first of those 
matters can be said to be relevant to these proceedings, 
the remaining two matters being concerned with the 
rights of "Government Officers" specifically provided 
for in the Act. 

The final question addressed by the respondent, and 
that at my invitation, was the extent to which, if any, the 
recently issued "Community Colleges" Award No. A21 
of 1986 affected applied to the circumstances of these 
proceedings. 

That award (a first award) was issued by the consent of 
the parties on the 28th day of October 1986, effective 
from that date and applies to as Clause 3.—Area and 
Scope recites: 

This Award shall apply to all academic 
employees, as defined, employed in the respondent 
Colleges, in the State of Western Australia. 

(66 WAIG p. 1928.) 
This "employee" is an academic employee as defined 

and the respondent is a respondent College (See 66 
WAIG p. 1928 at pp. 1929 and 1934). 

The respondent's short answer to that question was 
that all of the events relevant to these proceedings 
occurred prior to the issuance of the award and the 
"Conditions of Service" remained in place and the 
award did not interfere with those matters. 

In reply to the respondent's threshold or preliminary 
submissions the claimant acknowledged that the 
employee was an "appointee with tenure" and subject to 
Clause 4.—"Appointments with Tenure" of the 
"Conditions of Service" attached to and forming part of 
the "Deed" of appointment executed between the 
employee and the respondent. 

It submitted that such appointment was to be con- 
sidered "a permanent" appointment and not as the 
respondent contended, an appointment for only three 
years. 

It submitted that being subject to review by virtue of 
paragraph (i) of subclause (1) of Clause 4.—Appoint- 
ments with Tenure the appointment was similar to the 
probationary period "imposed on a permanent officer in 
the Public Service", an anology also used by the 
respondent. 

In such a case it had been held the claimant submitted, 
by the Full Court of the Supreme Court of Western 
Australia that an officer appointed to the Public Service 
was dismissed, if at the expiry of the period of probation 
the Public Service Board annuls the appointment and 
terminates the services of the officer. 

in that case, No. 1633 of 1981 in the matter of an 
application for a writ of Prohibition against the Public 
Service Appeal Board the Chief Justice Sir Francis Burt 
said inter alia'. 

Since 1978, in the terms of the Administrative 
instruction, at the expiry of the period of probation 
the Board shall 

(a) confirm the appointment; or 
(b) extend the period of probation for up to 

six months; or 
(c) annul the appointment and terminate the 

services of the appointee. 
That is now a statutory duty laid upon the Board 

and in the context of that duty one cannot now 
contemplate the Board taking no action and with 
the result that the "probationary period would 
lapse". Under the present legislation the appoint- 
ment of a permanent officer on probation is not, I 
think, an appointment for a fixed term it being the 
period of probation and an annulment of the 
appointment on the expiry of the period of 
probation cannot, I think, be said to be "a refusal to 
appoint to a permanent position" . . . 

Every contract of service for a fixed or for an 
indefinite term has within it expressly or by 
implication a conditioned right in the employer to 
terminate the employment. If the condition is 
satisfied and the employment is terminated by the 
employer it may be said that the employee has 
"consented to this state of affairs"; but he is 
dismissed nevertheless although not in breach of the 
contract. He is not unlawfully dismissed. But he is 
dismissed. 

In my opinion, an officer appointed to the Public 
Service on probation if at the expiry of the period of 
probation the Board "annuls the appointment and 
terminates the services" is dismissed within the 
meaning of section 32 (2) (c) of the Public Service 
Arbitration Act and the Appeal Board under that 
Act has jurisdiction to hear and determine an appeal 
from that decision. The fact that the Administrative 
Instructions and hence the Act and the Board use 
the expression "annul the appointment" in my view 
makes no difference. 
(My emphasis.) (Roneod decision pp. 8 and 10.) 

Applying that decision to the circumstances in the 
present proceeding the claimant submitted that: 
* The employee was employed for a period subject to 

review [Clause 4 (1) (i) of the Conditions of Service] 
— on probation. 
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* Clause 4 (1) (i) of those Conditions of Service 
provides for confirmation or termination or 
extension upon the expiration of the period subject 
to review as was the case in the matter just referred 
to. 

* During the period subject to review the appointment 
may be terminated [Clause 4 (1) (v)] and such was 
the case during the period of probation for a Public 
Servant (see p. 2 of the decision above). 

In view of that decision the claimant submitted that I 
was bound to follow it and to find that the employee had 
in fact been dismissed. 

Such a case of dismissal was within the Commission's 
jurisdiction as was any dismissal raised from a section 44 
conference or section 29 of the Act, the claimant argued. 

The claimant then dealt with the manner in which the 
respondent had proceeded to declare the employee's 
appointment to be at an end, to use neutral terms. 

It submitted that if it was accepted that the respondent 
had purported to act in accordance with the provisions of 
Clause 4(1) (ii) of the "Conditions of Service" and at the 
expiry of the period subject to review, it had resolved 
"not to confirm the employee's appointment with tenure 
under the provisions of Clause 4 (v) of the "Conditions 
of Service" (Exhibit 2) it had acted wrongly as it could 
only have so acted in accordance with Clause 4 (1) (ii). 

Then the respondent erred further it was submitted 
because it then said the contract of employment will 
therefore lapse in six months and the period subject to 
review will be appropriately extended by six months. 

The claimant submitted that an extension to the period 
subject to review can only arise under Clause 4(1) (ii) and 
the requirement to give an employee notice of 
termination (three months during the first 12 months 
service and six months thereafter) only arise during the 
period subject to review and not at the expiration thereof 
and at which latter point the Conditions of Service do not 
provide for the giving of any notice at all. 

Accordingly it was submitted that as the imperatives of 
Clause 4(1) (ii) had not been obeyed as they must be (and 
the claimant referred me to a number of authorities to 
the effect that "An absolute enactment must be obeyed 
or fulfilled exactly") the following situations seemed to 
have arisen. 

Firstly the employee has been dismissed by notice or 
not and is thus entitled to seek redress from the Commis- 
sion if he argues that such dismissal is unfair, harsh or 
unjust. 
OR 

Secondly, because the specified procedures have not 
been followed the employee has not been terminated or 
terminated invalidly and is thus still employed. 
OR 

Thirdly he is within an extended period subject to 
review and at the end of that period the respondent must 
confirm or terminate the employment. 
OR 

Fourthly it may be a case of a refusal by the respondent 
to employ the employee and which is clearly an industrial 
matter within the jurisdiction of the Commission 
pursuant to section 7 (1) of the Act. 

In respect to the other arguments raised by the 
respondent the claimant firstly addressed the 
submissions made upon section 23 (3) (d) of the Act and 
submitted that I must conclude that the use of the word 
"regulate" in section 23 (3) (d) means something less 
than prohibit. 

As the claimant expressed it: 
I think it means that the Commission cannot 

regulate by using an award, an industrial agreement 
or regulations to bring into existence, under 
statutory authority, provisions contrary to those 
under the other Acts. 

It does not prevent the Commission from exer- 
cising its jurisdiction under section 23 (1) and in fact 
section 23 (2) when read in conjunction with the 
proper meaning of section 23 (3) (d) and in fact, it 
especially provides for the Commission's 
jurisdiction to be invoked in a matter such as this. 

(Transcript Notes of Proceedings pp. 35 and 36.) 

The claimant referred me to the following authorities 
to support that submission: 

Municipal Corporation of the City of Toronto v. 
Virgo — 1896 Appeal Cases p. 88 and pp. 93 and 94. 
The Co-Operative Brick Co Pty Ltd v. The Mayor 
and Council of the City of Hawthorn 9 CLR p. 301 
at pp. 307, 311 and 319. 
Birmingham and Midland Motor Omnibus Co v. 
Worcestershire CC 1 WLR p. 409. 
Tarr v. Tarr — 1972 All England Reports p. 295. 
Magrath and Another and Goldsborough Mort and 
Company Limited — 47 CLR p. 121 at p. 134. 

The claimant next turned to the Tribunal of Appeal 
constituted under Clause 22.—Tribunal of Appeal of the 
Conditions of Service applicable to the employee. In 
short it was the claimant's submission that the power 
conferred upon the Minister by section 31 (1) (b) of the 
Colleges Act 1978, to approve the terms and conditions 
of employment, including the salaries or wages payable, 
to the staff, officers and employees of the College did not 
include the power to establish a Tribunal of Appeal as 
such a matter was not a term or condition of 
employment. 

The respondent did have the power the claimant 
submitted to establish appeal procedures but that power 
arose specifically under the Colleges Act 1978 in sections 
26 and 27 and not within the Minister's powers over the 
terms and conditions of employment under section 31 of 
that Act. 

Section 26, under Part V — Statutes of the Act says in 
subsection (1): 

(1) The Council of a College may make Statutes 
not inconsistent with this Act with respect to all 
matters pertaining to the College and in particular 
may make Statutes with respect to. 

and section (3) (f) (iii) reads: 
(3) without limiting any of the powers conferred 

by subsection (1), a Statute with respect to the 
discipline of a college may . . . 

(f) prescribe the persons, classes of persons 
and bodies of persons who may 

(i) ... 
(ii) . . . 
(iii) determine all or any appeals against 

decisions made in the exercise or 
purported exercise of disciplinary 
powers 

Paragraph (g) of that subsection reads: 
(g) prescribe the practice and procedure in 

relation to: 
(i) ... 
(ii) . . . 
(iii) determining appeals against decisions 

made in the exercise or purported exercise 
of disciplinary powers 

Those specific powers, the claimant submitted 
overrode any general powers which it may be thought 
that the Minister has under section 31 of that Act and 
therefore: 

The purported use of the Tribunal of Appeal 
under the conditions of service is invalid because it is 
in excess of the powers conferred on the Minister 
under section 31 (1) (b) and contradicts the specific 
power of the College to make statutes on the subject 
matter under sections 26 and 27. 
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The claimant then submitted that the respondent had 
not made a Statute with respect to an appeal tribunal for 
academic staff by analysing the Statutes which it had 
made and which the claimant entered by Exhibit "B" 
being Indices and Extracts from the Western Australian 
Government Gazette 1978 to July 1986. 

Accordingly the claimant concluded that there are no 
provisions for an appeal which invoke the provisions of 
section 23 (3) (d) of the Industrial Relations Act 1979 so 
denying the claimant access to this Commission on 
behalf of the employee in question and his "dismissal" 
by the respondent. 

The claimant then dealt with the constitution of the 
Tribunal of Appeal as prescribed in Clause 22.— 
Tribunal of Appeal of the "Conditions of Service". 

Subclause (1) of that clause provides: 
(1) In the event of a dispute in relation to any 

matter which may be dealt with by a Tribunal of 
Appeal the parties agree to the establishment of a 
Tribunal of Appeal consisting of a Chairman who 
shall be a person from the academic administration 
personnel or another institution acceptable to both 
parties, a person nominated by the Council and a 
person nominated by the academic staff association. 

(My emphasis.) 
It was common ground between the parties that the 

reference to "the academic staff association" was to "an 
organised association of academic staff" of the College 
and not to an organisation registered under the Act or an 
organisation of academic staff of all Colleges. 

I was referred to section 43 (1) of the Colleges Act 1978 
and which reads: 

43 (1) For the purposes of this Act there may be 
established and maintained in a college — 

(a) an organised association of academic 
staff; 

(b) an organised association of other salaried 
staff; 

and those associations shall be a recognised means 
of communication between academic staff, and 
other salaried staff, respectively, and the Council, 
but for those purposes there shall not be at the same 
time more than one such association of academic 
staff, and one such association of other salaried 
staff. 

(2) The primary function of an association main- 
tained under subsection (1) shall be to further the 
common interests of its members. 

(My emphasis.) 
The claimant told me that the academic staff associa- 

tion at Hedland College had been disbanded and sought 
leave to provide me with more details at a later time due 
to the inability to gain access to its records due to the 
school holidays. I allowed that request and under letter 
dated the 16th day of January 1987 (and a copy of which 
was forwarded to the respondent) the claimant supplied 
me with those further details namely: 

That (1) The association was disbanded as a result of a 
resolution passed at its annual general meeting on the 6th 
day of December 1985 

(2) That on the 19th day of February 1986 the claimant 
advised the secretary pro tern of the Hedland College 
Branch of the claimant that the by-laws submitted for 
that proposed branch had been approved and that that 
branch was now operative. 

With that factual background the claimant submitted 
that as the Hedland College Academic Staff Association 
no longer exists the Tribunal of Appeal cannot be 
validity constituted and further that no power exists to 
compel any other body or person or persons to make a 
nomination for that Tribunal in lieu of the disbanded 
association. 

As the machinery to constitute the Tribunal of Appeal 
had thus "broken down" section 23 (3) (d) of the 
Industrial Relations Act did not come into operation and 
the Commission had jurisdiction to proceed to hear and 
determine the matter before it. 

That the employee asked for the Tribunal of Appeal to 
be constituted (Exhibit 5) was probably an act of 
insurance on his behalf having regard to his contract of 
employment, and it was submitted does no violence to 
the claimant's submissions and is no proof of the 
existence of any such Tribunal. 

In reply the respondent firstly argued that the 
provisions of Clause 4.—Appointments with Tenure of 
the Conditions of Service were to be read collectively and 
not in isolation or separate parts. Accordingly if it was 
the respondent's decision that an employer engaged 
pursuant to Clause 4 (1) (i) of those conditions was not to 
be confirmed in that appointment it required recourse to 
Clause 4 (1) (v) to give effect to that decision, namely a 
period of notice dependent upon the length of the period 
subject to review and again according to that period 
reasons in writing were or were not to be furnished. 

Thus in the respondent's view the decision not to 
confirm the appointment of the employee made pursuant 
to Clause 4(1) (ii) of the Conditions of Service had been 
processed strictly according to and properly in accor- 
dance with the "Conditions of Service". 

As to the "failure" by the respondent to make a 
"statute" pursuant to section 23 of the Colleges Act 1928 
for the discipline of academic staff members the 
respondent argued that in the general context of the 
manner in which the affairs of the college are conducted 
the enabling powers so contained in sections 26 and 27 of 
that Act are only utilised in respect of students, not for 
the purpose of disciplining staff and for whom those 
situations are catered for in the "Conditions of Service". 

As to the claimants argument that section 23 (3) (d) of 
the Industrial Relations Act 1979 was a prohibition upon 
the Commission legislating upon matters of discipline 
and the like where such matters were provided for in any 
other way but not a prohibition upon the Commission 
inquiring into and dealing with the results of such 
procedures the respondent relied upon the authorities to 
the contrary which it had recited in its opening sub- 
missions that the Commission had no such power. 

The respondent denied that the Minister in approving 
its "Conditions of Service" had exceeded his powers and 
repeated that the establishment of the Tribunal of 
Appeal in those conditions and its powers were quite 
proper and analogous to the power of a Board of 
Reference in an award which was given the power to hear 
and determine matters of disagreement between the 
parties and referred to under that award, for such 
hearing and determination. 

The status of the academic staff association, the 
respondent argued was quite valid in that it had been 
recognised by the Colleges Act 1978 at a time when the 
academic staff did not have access to the Commission. 

[The previous Act in section 7 (Interpretations) 
excluded from the definition of an employee (h) "any 
person who is a member of the academic staff of a post 
secondary education institution".] 

It's dissolution and reconstitution as a branch of the 
claimant organisation did not it was argued change the 
essence of its character, namely an association of 
academic employees within the College to further their 
mutual interests and represent those interests 
individually or collectively to the College Council. 

That being the case, the respondent submitted, the 
claimant could nominate a person to constitute the 
Tribunal of Appeal and the intransigent position 
adopted by the claimant was the only impediment to that 
event and not a break down in the machinery provided by 
the "Conditions of Service". 

The first question for determination in these 
preliminary points raised by the parties goes to the 
present status of the employee in the light of the events 
which form the background to the matter of disagree- 
ment between the parties — that is has he been dismissed, 
has the contract of employment been terminated, did the 

54421—10 
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contract of employment come to an end by the passage of 
time or is he still in fact employed by the respondent, that 
is, is the contract of employment still in existence? 

That takes me to a consideration of the contract of 
employment between the employee and the respondent 
as evidenced by the Deed executed between them on the 
12th day of October 1983 (Exhibit 4). 

By that Deed, Clause 4.—Appointments with Tenure 
— of the attachment and which forms part of the agree- 
ment between the parties to the Deed and the letter of 
offer of appointment from the respondent to the 
employee (Exhibit), the employee was "appointed to the 
tenured staff" or "appointed with tenure". 

"Tenure" the claimant told me is defined in the 
"Concise Oxford Dictionary", 6th edition as: 

A condition, a form of right or title under which 
especially real property is held; a period of holding, 
possession, engagement. 

Permanent appointment as a teacher . . . 
(Transcript notes of proceedings p. 20.) 

Jo witts Dictionary of English Law — Second Edition 
says of "Tenure", 

Tenure in its general sense is a mode of holding or 
occupying: thus we speak of the tenure of an office 
meaning the manner in which it is held especially 
with regard to time (tenure for life, tenure during 
good behaviour), and of tenure of land . . . 
(My emphasis.) (p. 1754) 

Such an appointment is to be contrasted with an 
appointment as a limited term employee, that is an 
employee with a contract of specified duration. 

Reference to the use of such an appointment is to be 
seen in Exhibit 3 and the "Community Colleges" Award 
No. A21 of 1986 Clause 5.—Definitions — subclause (1) 
(66 WAIG p. 1928 and p. 1929). 

That award also uses the word tenured in subclause (7) 
of Clause 7.—Contract of Service and which reads: 

(7) An employee whose employment is confirmed 
as tenured shall hold that position until the 
employee: 

(a) Retires 
(b) Resigns or 
(c) Has his/her contract of employment 

terminated by the employer in accordance 
with this clause. 

(66 WAIG p. 1928 and p. 1929.) 
I understand the use of the word as applied to 

academic staff to imply continuity of employment or 
permanency on a career basis subject to good behaviour 
and efficiency during the life of the establishment to 
which the employee is appointed. 

In my reading of Clause 4.—Appointments with 
Tenure there were three basic qualifications to that 
appointment with tenure relevant to these proceedings. 

Firstly, 
The appointment was subject to review for a 

period of not more than three years from the date of 
the appointment [Conditions of Service — Clause 4 
(i) (i)]. 

Secondly, 
On the expiry of that (or any other) period subject 

to review the respondent is obliged to 
(a) Confirm the appointment 

or 
(b) Terminate the appointment 

or 
(d) Require an additional period subject to 

review not exceeding 12 months and at the 
end of which either of alternatives (a) or 
(b) shall be applied 
[Conditions of Service — Clause 4 (i) (ii)] 

and Thirdly, 
During the period subject to review or additional 

period subject to review the employee or the 
respondent may terminate the contract of employ- 
ment by giving specified periods of notice or by the 
forfeiture or payment of salary in lieu thereof. 

[Conditions of Service — Clause 4 (i) (v)] 
[When this provision is utilised by the respondent 

after the employee has completed 12 months of 
service additional obligations are imposed upon the 
respondent by Clause 4 (2) of the Conditions of 
Service.] 

I thus disagree with the respondent's contention that 
the provisions of Clause 4 subclause 1 and 2 are to read 
collectively and applied in the manner which the 
respondent did in this matter and the claimant appears to 
share my view although it was not pressing for the result 
of that view. 

Looking at the substance of the respondent's action in 
respect of the employee Exhibit 2 tells us that early in 
July 1986, roughly two months before the expiration of 
the three year period subject to review the respondent 
resolved that the employee's appointment with tenure 
would not be confirmed, that it required an additional 
period subject to review of six months from the 15th day 
of July and at the end of which the contract of employ- 
ment would lapse (Circa 14 January 1987). 

That action was taken at that time presumably because 
the expiration of the three year period subject to review 
was imminent and the respondent felt obliged to 
acquaint the employee as early as possible of its intention 
not to confirm his appointment. 

The requirement by the respondent that the period 
subject to review be extended by six months was clearly 
from the respondent's submissions, dictated by its belief 
that it was obliged to give the employee six months notice 
of the termination of the contract of employment by 
virtue of Clause 4 (i) (v). 

As I have indicated it is my view that the provisions of 
Clause 4.—Appointments with Tenure of the Conditions 
of Service do not so provide. 

Upon the expiration of the three year period subject to 
review it having been resolved by the respondent that the 
employee's appointment would not be confirmed, the 
respondent was only required in my view to so advise the 
employee and the contract of employment was 
thereupon at an end. No provision is made for any notice 
then to be given or to run and there had to be an 
acceptance of that situation by the employee in the full 
knowledge of the Deed executed by the parties. 

In such a case Clause 4 (2) of the conditions of service 
would not become operative, that is the respondent was 
not required to advise the employee of the reasons for its 
decision and the employee had no recourse to the 
Tribunal of Appeal. 

That the respondent gave the employee so much notice 
of his future with it is commendable and fair in 
employer-employee relations as is its acknowledgement, 
albeit erroneously, that the employee could seek redress 
from the Tribunal of Review. 

The question then becomes what was the effect of the 
respondent's action upon the status of the employee? 

In essence the advice to the employee of 1 and 15 July 
1986 (Exhibit 2) was to require of the employee an 
additional period subject to review of six months for the 
reasons I have presumed, namely six months of notice of 
the fact that the appointment would not be confirmed 
and at the expiration thereof it was terminated — at an 
end. 

The requirement of an additional period subject to 
review was permissable [Clause 4 (i) (hi)] and accepted by 
the employee but does the fact that it was required before 
the expiration of the initial period subject to review and 
for a purpose other than "to review" invalidate the 
whole process? 
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The claimant laid stress on the fact that when an 
instrument expressed a clear command it was mandatory 
for the person or organisation to whom or which it was 
directed to comply with that command to the letter and 
that failure to do so rendered the action taken null and 
void. 

Lane L.J. remarked in British Broadcasting 
Corporation and loannou — 

It is trite to say that the substance is more 
important than the form, but the form often 
provides a valuable clue as to the parties' intention 
in relation to the substance. 

(3 Weekly Law Reports 1975 p. 63 and p. 69.) 
I believe that despite the manner in which the 

respondent proceeded to implement its resolution not to 
confirm the employee's appointment with tenure that it 
did in substance act in accordance with the agreement it 
held with the employee. 

In so doing by in fact affording the employee a period 
of notice to that effect which it need not have done, it 
afforded the employee the advantage of a period of paid 
employment in which to find a position with another 
employer. It could not be said in my view that the 
employee was in any way disadvantaged as he could have 
been, no position towards the end of the academic year 
and in which circumstance alternative employment in a 
teaching position may have been difficult to obtain. 

I therefore conclude that the contract of employment 
between the parties concluded, came to an end or was 
terminated in accordance with the terms of that contract 
and no grounds exist for a claim that the employee was 
unfairly or unjustly dismissed. 

That being the case and for the reasons expressed I will 
take this matter no further and conclude it by an Order of 
Dismissal. 

In so concluding I do not consider it necessary to deal 
with the other preliminary matters raised by the 
respondent and the claimant. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR584 of 1986. 

Between the State School Teachers' Union of Western 
Australia (Incorporated), Claimant and the Council 
of Hedland College, Respondent. 

Order. 
HAVING heard Mr A.D. Lucev on behalf of the 
claimant and Mr J.D. Miller on behalf of the respondent, 
the Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the claims herein be dismissed. 

Dated at Perth this 3rd day of February 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 (a). 

Shop, Distributive and Allied Employees Association 
of Western Australia 

and 
Parry's Department Stores (WA) Pty Ltd. 

No. CR206 of 1987. 

THE SHOP AND WAREHOUSE 
(WHOLESALE AND RETAIL ESTABLISHMENTS) 

STATE AWARD 1977. 

Storeman Retail 

COMMISSIONER O.K. SALMON. 
Perth 26thday of May 1987. 

Unfair dismissal — claim for reinstatement and compen- 
sation for loss of wages — granted. 

Reasons for Decision. 
THE COMMISSIONER: This is a matter referred for 
hearing and determination pursuant to section 44 (9) of 
the Industrial Relations Act 1979. The Shop, Distributive 
and Allied Employees' Association (the Union) claims 
that its member George Pierre Jouana, a storeman, has 
been unfairly dismissed from his employment by Parrys, 
West Perth. The Union seeks an order for Mr Jouana's 
re-employment with compensation for lost wages. The 
Company opposes the Union's claim. It says that Mr 
Jouana's dismissal is not unfair because he was dismissed 
for failure to process the store's paperwork correctly and 
according to instructions. This failure is said to produce 
security risks in that a customer may obtain an item of 
goods twice. Furthermore, it can result in delays in the 
calculation of salespersons' commissions and also cause 
inaccurate recording of the stock level at central office. 

The principle points in the Company's complaint 
against Mr Jouana are that he was instructed to check the 
pending files every two or three days for any cart notes 
for goods that had already been picked up or delivered to 
customers. Despite these instructions and warning he still 
failed to check the pending files and failed to process the 
paperwork properly. It was also said that Mr Jouana was 
warned for failing to carry out instructions given to him 
by the West Perth store relieving manager in February 
1987. 

On Tuesday 24 March 1987, Mr Donald Farrell, the 
West Perth manager, inspected the pending files for the 
purpose of providing a tally for head office. He found a 
number of cart notes relating to goods already gone. This 
led to Mr Jouana's dismissal on 25 March. He was paid 
all award entitlements. 

What follows is an explanation of the essentials of my 
reasoning in deciding the outcome of the matter placed 
before me. 

On all of the testimony before me I am satisfied that 
Mr Jouana's tasks as a storeman always included the 
processing of cart notes. However, I am also satisfied 
that in September 1986 the importance of prompt and 
accurate attention to these cart notes was impressed upon 
Mr Farrell by senior management. To use his 
terminology Mr Farrell was "roasted" and he in turn 
"roasted" Mr Jouana. He told Mr Jouana that he was 
not prepared to be admonished by senior management 
again on the subject and that the files must be gone 
through every two or three days. This statement 
amounted to an instruction, at least, to Mr Jouana and 
this much appears to be common ground. The 
contentious point between the parties, indeed the point 
on which the outcome in this case turns, is whether this 
instruction can fairly and reasonably be considered a 
warning. According to Mr Farrell it was a warning 
because it was angrily conveyed and I take his testimony 
to mean that the instruction was conveyed in such a 
manner as to mean that a warning went without saying. It 
follows, in Mr Farrell's testimony, that further mention 
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of the requirements to Mr Jouana in January and March 
were also warnings and since by March Mr Jouana had 
not satisfactorily carried out these requirements, he was 
justifiably dismissed. But Mr Jouana denies that he was 
ever warned by Mr Farrell. Mr Jouana acknowledged 
that he was reminded of the urgency of the tasks in 
connection with the files but he said that on each 
occasion he told Mr Farrell that he did not have the time. 
The time element, I must add, is an important part of Mr 
Jouana's argument in opposition to the Company's case 
against him. According to him such were the general 
demands of the job that he simply could not devote a 
couple of hours required to attend the files each day. 

As to whether a warning was implied and reasonably 
understood by Mr Jouana, there is obviously a difference 
of opinion between the two men, but the mere fact of the 
difference is not important. The important point is that 
the opinions are held by each with equal conviction. I 
have no doubt that Mr Farrell intended to convey a 
warning on the first occasion, yet I also have no doubt 
that he did not effectively communicate that warning to 
Mr Jouana, more especially on the occasions in January 
and March. Therefore, while criticism may be validly 
made of a failure on Mr Farrell's part concerning the fact 
of central importance in this case, no similar criticism can 
be made of Mr Jouana because he failed to grasp the 
message that should have been conveyed to him in 
explicit terms. The result is that I find that no warning 
was fairly and reasonably conveyed to Mr Jouana. 

Of course, it does not necessarily follow that the 
failure to warn Mr Jouana that his employment was at 
risk, by itself, proves a case of unfair dismissal. 
[Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous WA Branch v. The 
Uniting Church of Australia, Trinity Parish, Perth 
Property Commission (66 WA1G 1291)]. However, the 
absence of a warning will be unfair if the evidence shows 
that the cause of the dismissal was something likely to be 
overcome by the employee had he been in fact warned. It 
may be that an employee need only improve his 
performance to the desired degree by careful attention to 
the way he executes particular tasks in his work. In other 
words his job can be saved by a warning followed by 
independent effort on the employee's part. However, it 
may be that the tasks he was unable to perform satis- 
factorily can only be performed thus if his work schedule 
is re-arranged with the employer's approval, or if he is 
given assistance. Both of the latter examples require 
some exchange of views or negotiations between 
employer and employee and in my opinion Mr Jouana's 
case falls in the same category. 

The Company would have it that the amount of 
paperwork requried to keep cart notes and files up to 
date is not inordinate in Mr Jouana's case. Indeed, in 
addition to Mr Farrell's testimony on this point, 
testimony was given by two witnesses for the Company 
who said that the paperwork involved was simple. But 
given Mr Jouana's record of service and position at the 
store, I have great difficulty accepting that such relatively 
simple tasks were beyond his competence. I think it is 
more likely that these tasks were not being satisfactorily 
performed because he did not have enough time to 
perform them. Indeed, apart from his description of the 
whole range of work he was required to perform, there 
are two aspects of Mr Jouana's testimony that assist me 
in reaching my conclusion. In the first place he said that 
at one stage he found it necessary to take paperwork 
home to complete it; this point of his testimony was not 
seriously contested. In the second place he testified about 
the turnover of storemen because of dissatisfaction with 
the wages for the amount of work required; this point 
was not challenged at all. 

On all of the evidence I have the impression that Mr 
Jouana was dismissed because he failed to complete tasks 
that he could not reasonably complete in the time 
available to him. I also believe that if he had been 
properly warned that he was under threat of losing his 
employment, it is likely that he would have taken appro- 

priate steps, with the Union's assistance if necessary, to 
endeavour to negotiate with the employer to adjust his 
workload, so that he could cope with the files to the 
Company's satisfaction, while maintaining his worth as 
an employee to the company. In my opinion Mr Jouana 
was prevented from protecting his own security because 
he was not warned of his plight. For this reason he was 
unfairly dismissed. 

The Company is opposed to an order for re-employ- 
ment. This opposition has nothing to do with the state of 
the relationship between Mr Jouana and the Company's 
management staff, but rather because it is said there is no 
longer a position available for him. Someone else has 
been employed in his place. I understand the Company's 
problem but it may be a passing one only and the fact 
remains that Mr Jouana has a problem also because he 
has been unfairly dismissed. Moreover he supports a wife 
and three children and has a mortgage to pay. He is 
finding it difficult to meet his commitments. He cannot 
find employment although he has generally tried to do so 
and I believe his future is grim. I am compelled to make 
an order requiring the Company to offer Mr Jouana a 
new contract of employment and to pay him compensa- 
tion equal to the amount of money he would have earned 
had he not been dismissed between the date of his 
dismissal and the date that he is re-employed, less the 
amount of money already paid to him by the Company 
when he was dismissed. In addition the order will protect 
all of his accrued rights. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR206 of 1987. 

Between Shop, Distributive and Allied Employees 
Association of WA, Claimant and Parrys Depart- 
ment Stores (WA) Pty Ltd, Respondent. 

Order. 
HAVING heard Mr J. Bullock on behalf of the Shop, 
Distributive and Allied Employees Association of WA 
and Ms A. D'Arth on behalf of Parrys Department 
Stores (WA) Pty Ltd, I the undersigned member of the 
Western Australian Industrial Relations Commission, 
pursuant to the powers conferred on me by the Industrial 
Relations Act 1979, do hereby order — 

(1) That the respondent shall offer Mr George 
Jouana a new contract of employment as a 
storeman. 

(2) The contract of employment between Mr 
George Jouana and the respondent is deemed to be 
continuous for all purposes of the award and any 
other benefits to which Mr Jouana may be entitled 
pursuant to the contract of employment which 
began with his first engagement. 

(3) The respondent pay to Mr Jouana an amount 
of money equal to that which he would have earned 
had he not been dismissed between the date of his 
dismissal and the date of his re-employment, less the 
amount of money which was paid to him by the 
company when he was dismissed. 

Dated at Perth this 29th day of May 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 
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UNIONS — 
Application for alteration 

of rules — 

No. 261 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Australian 
Collieries' Staff Association, West Australian 
Branch, Union of Workers, Collie. 

Decision. 
HAVING examined the application, and less than five 
per cent of the membership having objected, and after 
consulting with the President, and upon being satisfied 

that the requirements of the abovementioned Act and the 
regulations made thereunder have been complied with, I 
have this day registered a substitute set of rules of the 
applicant organisation in the terms of the application as 
filed on 17 March 1987. 

Dated at Perth this 16th day of April 1987. 

T.J. POPE, 
Deputy Registrar. 

CONFERENCES — Notation of 

PARTIES 

Amalgamated Metal 
Workers Union 

Amalgamated Metal 
Workers Union 

Amalgamated Metal 
Workers Union 

Amalgamated Metal 
Workers Union 

Amalgamated Metal 
Workers Union 

Amalgamated Metal 
Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Breweries and Bottleyards 
Employees Union 

Builders Labourers 
Federation 

Builders Labourers 
Federation 

Electrical Trades Union 

Electrical Trades Union 

Federated Engine Drivers 
Union 

Federated Engine Drivers 
Union 

Furniture Trades Industrial 
Union 

Diane Garner 

Liquor Industry Employees 
Union 

Liquor Industry Employees 
Union 

Meat Industry Employees 
Union 

Miscellaneous Workers 
Union 

Miscellaneous Workers 
Union 

CBI Constructions 
Pty Ltd 

Goldsworthy Mining 
Ltd 

Leighton/TKK Joint 
Venture 

P & M Machinery 

Swan Portland 
Cement 

Transfield Pty Ltd 

Hamersley Iron 
Pty Ltd 

Hamersley Iron 
Pty Ltd 

Hamersley Iron 
Pty Ltd 

Newmont Holdings 
Pty Ltd 

The Swan Brewery 
Company Limited 

Comco Constructions 
Pty Ltd 

Multiplex Construc- 
tions Pty Ltd 

Milec Electrical 
Services Pty Ltd 

Multiplex Construc- 
tions Pty Ltd 

BP Refinery Pty Ltd 

Hamersley Iron 
Pty Ltd 

Allwood Southside 

Indrad Services Inc 

Bayswater Hotel 

Phoenix Hotel 

WA Meat Commission 
— Robb Jetty 
Division 

Hon Minister for 
Education 

Secretary — Shire of 
Rockingham Child 
and Youth Care 
Trust 

NUMBER — 
COM- 

MISSIONER 

C48 of 1987 
Coleman C. 
C275 of 1987 

Gregor C. 
C154 of 1987 
Halliwell S.C. 

C107 of 1987 
Halliwell S.C. 

C246 of 1987 
Salmon C. 

C156 of 1987 
Coleman C. 

C129 of 1987 
Coleman C. 

C782 of 1986 
Coleman C. 
C80 of 1987 
Coleman C. 

C139 of 1987 
Gregor C. 

C599 of 1986 
Kennedy C. 

C164 of 1987 
Coleman C. 

C252 of 1987 
Halliwell S.C. 
C237 of 1987 
Halliwell S.C. 
C231 of 1987 
Halliwell S.C. 

C228 of 1987 
Kennedy C. 

C155 of 1987 
Coleman 

C233 of 1987 
Salmon C. 
C2 of 1987 
Fielding C. 

C242 of 1987 
Kennedy C. 

C210 of 1987 
Kennedy C. 

C243 of 1987 
Gregor C. 

C291 of 1987 
Martin C. 

C699 of 1986 
Fielding C. 

16/02/87 Dispute re: rates of pay Concluded 

20/05/87 

21/03/87 
25/03/87 

No 
conference 
held 
18/05/87 
03/06/87 
02/04/87 

12/03/87 
26/03/87 
03/06/87 
17/11/86 

18/02/87 
12/03/87 
26/03/87 
03/06/87 
25/03/87 

03/09/86 

10/04/87 

07/05/87 

29/04/87 

No 
conference 
held 
07/05/87 

21/03/87 

05/05/87 

04/02/87 

06/05/87 

09/04/87 

05/05/87 

29/05/87 

10/11/86 

Dispute re: wages and Concluded 
conditions 

Strike over a foreman Concluded 
performing wages 
employees work 

Underpayment of award Withdrawn 

Dispute re: Referred 
superannuation 

Dispute re: additional Referred 
allowances 

Dispute re: movement of Concluded 
workers between sites 

Dispute re: stand downs Withdrawn 

Refusal to comply with Concluded 
instructions 

Dispute re: shift change Concluded 

Bans on use of can filler, 
outside contractors, 
overtime 

Dispute re: site allowance 

Refusal to allow two 
workers on site 

Bans in support of claim 
for lost time 

Bans in support of claim 
for wage increase 

Work value changes to 
Area Operator 
classification 

Dispute re: maintenance 
work 

Dispute re: dismissal of a 
worker 

Dispute re: long service 
leave 

Dispute re: dismissal of a 
worker 

Dispute re: dismissal of a 
worker 

Dispute re: retrenchment 
of workers 

Dispute re: bereavement 
leave 

Dispute re: rates of pay 

Concluded 

Referred 

Concluded 

Concluded 

Withdrawn 

Concluded 

Referred 

Concluded 

Concluded 

Concluded 

Referred 

Concluded 

Concluded 

Concluded 
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NUMBER - 
PARTIES COM- DATE MATTER RtSUI." 

MISSIONER 

Railways Union of Workers West Australian C637 of 1986 29/05/87 Bans on acting in salaried Concluded 
Government Salmon C. supervisory positions 
Railways 
Commission 

Royal Australian Nursing Brookton Nursing C290 of 1987 29/05/87 Dispute re: dismissal of a Withdrawn 
Federation Home Negus C. worker 

Shop, Distributive and Fremantle Port C727 of 1986 20/11/86 Dispute re: provisions of Concluded 
Allied Employees Authority Coleman C. employment and new 
Association employees 

Shop, Distributive and Foodland Associated C269 of 1987 22/05/87 Strike — Claim for award Referred 
Allied Employees Limited Salmon C. provisions 
Association 

State School Teachers Hon Minister for TC3 of 1987 14/05/87 Non payment of higher Concluded 
Union Education Martin C. duties 

State School Teachers Hon Minister for TCI3 of 1986 23/10/86 Hours of work for TAPE Concluded 
Union Education Martin C. lectures 

State School Teachers Hon Minister for TC7 of 1986 27/05/86 Dispute re: qualifications Concluded 
Union Education Martin C. 

State School Teachers Hon Minister for TC2 of 1986 04/04/86 Dispute re: transfer of a Concluded 
Union Education Martin C. worker to Albany 

Timber Industry Industrial Bunning Bros Pty Ltd C409 of 1986 28/05/87 Dispute re: protective Referred 
Union of Workers Salmon C. overalls 

Transport Workers Union Floreat Distributors C254 of 1987 No Withdrawn 
Martin C. conference 

held 
Transport Workers Union Swan Portland C261 of 1987 25/05/87 Dispute re: Referred 

Cement Salmon C. 03/06/87 superannuation 

CORRECTIONS — 

CORRECTION. 
ENGINEERING (GOVERNMENT PRINTING 

OFFICE). 
Award No. A12 of 1984. 

Whereas a misprint occurred in the Western Australian 
Gazette on 27 August 1986, Volume 66 page 1155, 
the following correction is made:— 

Delete Award: Engineering (Government Print 
Office) Award No. A12 of 1984 and insert in lieu the 
following:— 

Award No. 12 of 1984. 
1.—Title. 

This award shall be known as the Engineering 
(Government Printing Office) Award 1986 and 
replaces the Enginering (Government Printing 
Office) Agreement No. 11 of 1958. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Term. 
5. Contract of Service. 
6. Higher Duties. 
7. Under-Rate Employees. 
8. No New Designation. 
9. No Reduction. 
10. Apprentices. 
11. Hours of Duty. 
12. Overtime. 
13. Shiftwork. 
14. Payment of Wages. 
15. Special Rates and Provisions. 
16. Holidays. 
17. Annual Leave. 
18. Sick Leave. 
19. Long Service Leave. 
20. Shop Stewards. 
21. Notice Boards. 

22. Right of Entry. 
23. First Aid Allowance. 
24. TUTA Leave. 
25. Leave to Attend Union Business. 
26. Deduction of Union Subscriptions. 
27. 38 Hour Week — Trade Offs. 
28. Liberty to Apply. 

First Schedule — Wages. 
Second Schedule — Parties to Award. 

3.'—Scope. 
This Award shall apply to Engineering Trades 

employees of the Government Printer who occupy 
the classifications contained in the First Schedule — 
Wages of this Award. 

This award shall operate for a period of one year 
from the date hereof. 

5.—Contract of Service. 
(1) The contract of service shall be by the week 

and shall be terminable by one week's notice on 
either side or by the payment or forfeiture, as the 
case may be, of a week's wage in lieu of such notice. 

(2) The employer shall be under no obligation to 
pay for any day not worked on which the employee 
is required to present himself for duty, except where 
such absence from work is due to illness and come 
within the provisions of Clause 18.—Sick Leave or 
such absence is on account of holidays to which the 
employee is entitled under the provisions of this 
award. 

(3) This clause does not affect an employer's right 
to dismiss an employee for misconduct and an 
employee so dismissed shall be paid wages up to the 
time of dismissal only. 

(4) An employer is entitled to deduct payment for 
any day or portion of a day on which an employee 
cannot be usefully employed because of a strike by 
any of the unions party to this award or by any other 
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union or association or through the breakdown of 
the employer's machinery or through any stoppage 
of work by any cause which the employer cannot 
reasonably prevent. 

6.—Higher Duties. 
An employee engaged on duties carrying a higher 

rate than his ordinary classification shall be paid the 
higher rate for the time he is so engaged but if he is 
so engaged for more than two hours of one day, or 
shift he shall be paid the higher rate for the whole 
day or shift. 

Provided however, that no higher duties will be 
paid to employees who are required to act in any 
position within the establishment of the 
Government Printing Office whilst the permanent 
occupant is on a rostered day off duty as prescribed 
by Agreements or Awards relating to 38 hour week 
provisions or in the case of Government Officers, 
flexible working arrangements which certain 
provisions for a rostered day off duty. 

7.—Under-Rate Employees. 
(1) Any employee who by reason of old age or 
infirmity is unable to earn the minimum wage may 
be paid much lesser wage as may from time to time 
be agreed upon in writing between the union and the 
employer. 

(2) In the event of no agreement being arrived at, 
the matter may be referred to the Board of 
Reference for determination. 

(3) After application has been made to the Board, 
and pending the Board's decision the employee shall 
be entitled to work for and be employed at the 
proposed lesser rate. 

8.—No new Designation. 
No new designation shaU be introduced during 

the currency of this award so as to reduce the status 
of any employee covered thereby. 

9.—No Reduction. 
This award shall not in itself operate to reduce the 

wages of any employee who is at present receiving 
above the minimum rate prescribed for his class of 
work. 

10.—Apprentices. 
(1) Apprentices may be taken in the ratio of one 

apprentice for every two or fraction of two (the 
fraction being not less than one) journeymen and 
shall not be taken in excess of that ratio unless — 

(a) the union or unions concerned so agree; or 
(b) the Commission so determines. 

11.—Hours of Duty. 
(1) (a) The provisions of this subclause apply to 

all employees other than those engaged in 
continuous shiftwork. 

(b) Except as provided elsewhere in this award, 
the ordinary working hours shall be an average of 38 
per week worked on the following basis: 

(i) 76 hours worked over nine days per 
fortnight with the tenth day to be taken as 
an unpaid rostered day off duty; 

(ii) ordinary hours shall be worked within the 
hours of 7.00 a.m. and 6.00 p.m. each day 
with the exclusion of Saturdays and 

Sundays, provided however, that the 
ordinary hours for employees rostered to 
oil machinery prior to printing employees 
commencing duty each day shall be 6.30 
a.m. to 5.30 p.m. also exclusive of 
Saturdays and Sundays. 

(c) There shall be a cessation of work and of 
working time of not less than 30 minutes between 
11.30 a.m. and 1.30 p.m. for the purpose of taking a 
meal each day. 

(d)(i) Where the first night shift in any week 
commences on Monday night, the night 
shift commencing on Friday and finishing 
not later than 8.00 a.m. on Saturday of 
that week, shah be deemed to have been 
worked on the Friday. 

(ii) Starting or finishing times outside the 
limits prescribed in subclause (2) of this 
clause may, in any particular case, be fixed 
by agreement between the employer and 
the union or unions concerned. 

(iii) The ordinary working hours shah be 
consecutive except for a meal interval 
referred to in subclause (3) of this clause. 

(iv) (aa) Subject to the provisions of this 
paragraph, a rest period of six 
minutes from the time of ceasing to 
the time of resumption of work 
shall be allowed each morning and 
each afternoon. 

(bb) The rest periods shall be counted as 
time off duty without deduction of 
pay and shall be arranged at a time 
and in a manner to suit the con- 
venience of the employer, 

(cc) Refreshments may be taken by 
employees during the rest period 
but the period of six minutes shall 
not be exceeded under any circum- 
stances. 

(dd) An employer who satisfies the 
Commission that any employee has 
breached any condition expressed 
or implied in this paragraph may be 
exempted from liability to allow the 
rest period. 

(2) (a) The provisions of this subclause apply only 
to employees engaged on the continuous telephone 
directory shift. 

(b) The provisions of the Printing (Government 
Printing Office) Award as amended or replaced, 
which relate to continuous shift work on the 
production of the telephone directory shall apply to 
employees engaged on that shift. 

(c) 0.4 of one hour of each shift worked shall 
accrue at ordinary time rates as an entitlement to 
take the twentieth day off in each four weekly cycle 
as a rostered day off, paid for as though worked. 

(d) Each day of paid leave taken and any public 
holiday as prescribed in Clause 16.—Holidays, of 
this award which occurs during a 19 day four weekly 
cycle, shall be regarded as a day worked for accrual 
purposes for employees who work in accordance 
with the provisions of paragraph (2)(c) of this 
subclause. 

(e) An employee who has not worked or is not 
regarded by reason of paragraph (2)(d) above as 
having worked a complete 19 day four week cycle as 
prescribed in paragraph (2)(c) above shall receive 
pro rata accrued entitlements for each day worked 
in such cycle, payable for the rostered day off on the 
twentieth day. 

(3) Maintenance of Rosters. 
(a) The employer is responsible for the 

preparation of the roster which will allow 
one day off in each 10 working day cycle or 
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every 20 day cycle as the case may be, for 
employees. The maintenance of the rosters 
shall be the responsibility of the employer 
and alterations may be made to meet the 
needs of the employer. 

(b) Where an apprentice rostered day off falls 
within a period of block release, an 
alternative rostered day off will be 
arranged at a mutually convenient time to 
the employer and the apprentice. 

(c) Any dispute concerning rosters shall be 
referred to a meeting of the employer and 
the unions concerned. 

(4) Impiementationof Rosters. 
(a) Day Shift employees rostered day off to be 

taken on Monday or Friday only. 
(b) Mixed Shift employees rostered day off to 

be taken on day shift Monday or Friday 
only. 

A Mixed Shift shall consist of five 
periods of intermediate or night shift and 
four periods of day shift with the tenth 
period being the rostered day off. 

(c) Fortnightly Intermediate/Night Shift 
employees rostered day off to be taken on 
the Monday or Friday only of the day shift 
at conclusion of the fortnightly Intermed- 
iate/Night Shift. 

A fortnightly Intermediate/Night Shift 
shall consist of 10 consecutive periods of 
either Intermediate or Night Shift. 

(d) Permanent Intermediate/Night Shift 
employees rostered period off to fall when 
due on Monday or Friday only. 

Permanent Intermediate/Night Shift 
shall consist of continuous employment on 
either Intermediate or Night Shift. 

(e) Continuous Telephone Directory Shift. 
Employees engaged on continuous 
telephone directory shift shall continue to 
work a 20 day, four weekly cycle and their 
rostered day off shall accumulate until 
completion of the respective telephone 
directory. 

(5) Should it not be possible because of the 
operational requirements of the employer, for an 
employee other than a continuous shift employee to 
take a rostered day off when it falls due as specified 
in this clause, the employee will be re-rostered for 
another day off duty within 10 working days unless 
such other time is agreed between the employer and 
the employees. 

The rostered day off shall be the first or last 
working day of the week unless another day is 
agreed between the employer and employee. 

12.—Overtime. 
(1) (a) The provisions of this subclause apply to 

all employees other than those engaged on 
continuous shift work. 

(b) Except as hereinafter provided, all time 
worked in excess of or outside of the usual working 
hours on any day shall be paid for at the rate of time 
and a half for the first two hours and double time 
thereafter. 

(c) Where work is done on Saturdays or Sundays, 
the employees shall be paid at the rate of double 
time for all time so worked but this paragraph does 
not apply in a case to which paragraph (i) of 
subclause (l)(d) of Clause 11.—Hours of Duty 
applies. 

(d) When an employee is required for duty during 
the usual meal time, payment at overtime rates shall 
be made until the meal break is taken. 

(e) In computing overtime each day shall stand 
along but when an employee works overtime which 
continues beyond midnight on any day, the time 
worked after midnight shall be deemed to be part of 
the previous day's work for the purpose of this 
subclause. 

(f) Overtime provisions will not apply until the 
ordinary hours prescribed for that day have been 
worked. 

(2) (a) The provisions of this subclause apply only 
to employees engaged on the continuous telephone 
shift directory. 

(b) Subject to the provisions of paragraph (c) of 
this subclause all time worked in excess of or outside 
the ordinary working hours as prescribed, or on a 
shift other than a rostered shift, shall be paid for at 
the rate of time and a half for the first two hours and 
double time thereafter. 

This subclause includes work performed by an 
employee who is called upon to work a sixth shift in 
not more than one week in any four weeks. 

(c) Time worked in excess of the ordinary 
working hours shall be paid for at ordinary rates — 

(i) if it is due to private arrangements between 
the employees themselves; or 

(ii) if it does not exceed two hours and is due 
to a relieving man not coming on duty at 
the proper time; 

(iii) if it is for the purpose of effecting the 
customary rotation of shifts. 

(3) (a) The provisions of this subclause apply to 
all employees. 

(b) An employee required to work on a day 
observed as a rostered day off pursuant to Clause 
11.—Hours of Duty shall be re-rostered for another 
day of within 10 working days, in lieu of overtime 
rates prescribed in this clause. A rostered day will be 
the first or the last working day of the week unless 
another day is agreed between the employer and 
employee. Provided that where an employee works 
on a rostered day off for less than one complete day 
then the employee should be paid in accordance 
with the call out provisions. 

(c) Overtime on shift work shall be based on the 
rate payable for shift work. 

(d) (i) When overtime work is necessary it shall, 
wherever reasonably practicably be so 
arranged that employees have at least 10 
consecutive hours off duty between the 
work on successive days. 

(ii) An employee (other than a casual 
employee) who works so much overtime 
between the termination of his ordinary 
work onthe next day that he has not had at 
least 10 consecutive hours off duty 
between those time shall, subject to this 
paragraph, be released after completion of 
such overtime until he has had 10 
consecutive hours off duty without loss of 
pay for ordinary working time occurring 
during such absence. 

(iii) If, on the instructions of his employer, 
such an employee resumes or continues 
work without having had such 10 
consecutive hours off duty, he shal be paid 
at double time rates until he is released 
from duty for such period and he shall 
then be entitled to be absent until he has 
had 10 consecutive hours off duty without 
loss of pay for ordinary working time 
occurring during such absence. 

(iv) Where an employee (other than a casual 
employee or an employee engaged on 
continuous shift work) is called in to work 
on a Sunday or holiday preceding an 
ordinary working day, he shall, wherever 
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reasonably practicably, be given 10 
consecutive hours off duty before his usual 
starting time on the next day. If this is not 
practicable then the provisions of sub- 
paragraphs (ii) and (iii) of this paragraph 
shall apply mutatis mutandis. Provided 
that overtime worked as a result of a recall, 
shall not be regarded as overtime for the 
purpose of this paragraph, when the actual 
time worked is less than three hours on 
such recalls or on each of such recalls. 

(v) The provisions of this paragraph shall 
apply in the case of shift employees who 
rotate from one shift to another, as if eight 
hours were substituted for 10 hours when 
overtime is worked. 

(aa) for the purpose of changing shift 
rosters; or 

(bb) where a shift employee does not 
report for duty; or 

(cc) where a shift is worked by arrange- 
ment between the employees 
themselves. 

(e) When an employee is recalled to work after 
leaving the job — 

(i) he shall be paid for at least three hours at 
overtime rates; 

(ii) time reasonably spent in getting to and 
from work shall be counted as time 
worked; 

(f) An employee shall not be compelled to work 
more than five hours without a break for a meal. 

(g) Subject to the provisions of paragraph (h) of 
this subclause, an employee required to work 
overtime for more than one hour shall be supplied 
with a ;meal by the employer or be paid $3.90 for a 
meal, and if, owing to the amount of overtime 
worked, a second or subsequent meal is required he 
shall be supplied with each such meal by the 
employer or be paid $2.90 for each meal so 
required. 

(h) The provisions of paragraph (g) of this 
subclause do not apply — 

(i) in respect of any period of overtime for 
which the employee has been notified on 
the previous day or earlier that he will be 
required; or 

(ii) to any employee who lives in the locality in 
which the place of work is situated in 
respect of any meal for which he can 
reasonably go home. 

(i) If an employee to whom subparagraph (i) of 
paragraph (h) of this subclause applies, has, as a 
consequence of the notification referred to in that 
subclause, provided himself with a meal or meals 
and is not required to work overtime or is required 
to work less overtime than the period notified, he 
shall be paid, for each meal provided and not 
required, the appropriate amount prescribed in 
paragraph (g) of this subclause. 

(j) (i) An employer may require any employee to 
work reasonable overtime at overtime 
rates, and such employee shall work 
overtime in accordance with such require- 
ments. 

(ii) No union or association party to this 
award, or employee or employees covered 
by this award, shall in any way, whether 
directly or indirectly, be a party to or 
concerned in any ban, limitation, or 
restriction upon the working of overtime 
in accordance with the requirements of 
this paragraph. 

(k) The provisions of this subclause do not 
operate so as to require payment of more than 
double time rates, or double time and a half on a 

holiday prescribed under this award, for any work 
except and to the extent that the provisions of 
Clause 15.—Special Rates and Provisions of this 
award apply to that work. 

(4) Notwithstanding the foregoing provisions of 
this clause — 

(a) When the employer intends to work 
overtime on a minor job, i.e. a job which 
does not involve more than nine hours 
overtime per man per week, he shall notify 
the appropriate shop steward of that 
porition of the establishment in which it is 
proposed to work overtime. The shop 
steward shall be advised of the nature of 
the emergency, the day or days upon which 
overtime is to be worked, the names of the 
men required to work and the number of 
hours which will be involved. 

(b) Notwithstanding anything hereinbefore 
contained, all overtime worked shall be 
rostered amongst available and competent 
employees, and no employee shall be 
required to work more than nine hours 
overtime in any one week on a minor job 
or the maximum number of hours agreed 
between management and the employees. 

(c) No employee shall be required to work 
shifts on more than seven consecutive days 
without the approval of the officers of the 
union concerned. 

(d) In the event of an employee being required 
to work shifts on eight consecutive days, 
he shall be rostered off duty on the whole 
of the nineth day without deduction of 
wages. 

(e) When a number of employees are required 
to work shifts on the eighth day and the 
shop would be disorganised by the 
standing off of the whole of the employees 
concerned on the nineth day, by agreement 
between the employer and the employees, 
the employees shall be rostered off duty 
for one shift within six days of the 
conclusion of the job. 

13.—Shift Work. 
(1) The provisions of this clause apply to shift 

work whether continuous or otherwise. 

(2) The employer may, if he so desires, work any 
of his employees on shifts, but before doing so, shall 
give notice of his intention to the union or unions 
concerned and of the intended starting and finishing 
times of ordinary working hours of the respective 
shifts. 

(3) (a) Where any particular process is carried out 
on shifts other than day shift, and less than five 
consecutive afternoon or five consecutive night 
shifts are worked on that process, then employee 
employed on such afternoon or night shifts shall be 
paid at overtime rates. 

(b) The sequence of work shall not be deemed to 
be broken under the preceding paragraph by reason 
of the fact that work on the process is not carried out 
on a Saturday or Sunday or on any holiday. 

(4) Subject to the provisions of paragraph (i) of 
subclause (l)(d) of Clause 11.—Hours of Duty 
where a shift commences on or after 10.00 p.m. on 
any day the whole of the shift shall be deemed, for 
the purposes of this award, to have been worked on 
the following day. 

(5) A shift employee when engaged on afternoon 
or night shift shall be paid, a loading at the rate of 20 
per cent of one-fifth of the rate of wage for the 
classification in which that employee is employed as 
set out in the First Schedule to this award, per shift. 
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(6) Subject to the provisions of this award all 
work performed on a rostered shift, when the major 
portion of such shift falls on a Saturday, Sunday or 
a holiday, shall be paid for at the rate of double 
time. 

These rates shall be paid in lieu of the shift 
allowance prescribed in subclause (5) of this clause. 

(7) A continuous shift employee who is not 
required to work on a holiday which falls on his 
rostered day off shall be allowed a day's leave with 
pay to be added to his annual leave or taken at some 
other time if the employee so agrees. 

(8) Monday to Friday shift penalties shall apply to 
employees who are required to work on a rostered 
day off duty as provided in subclause (l)(b) of 
Clause 11.—Hours of Duty. 

14.—Payment of Wages. 
(1) Each employee shall be paid the appropriate 

rate shown in the First Schedule to this award. 
Payment shall be pro rata where less than a full week 
is worked. 

(2) When an employee is discharged before the 
usual pay day he shall be paid his wages when he 
ceases work, or it shall be forwarded to his address 
to day after by registered post, at the employer's 
risk, unless the employee desires to collect at the 
office. 

(3) Payment shall be made weekly into an 
employee's Bank, Building Society or approved 
Credit Union account. 

(4) Pay day shall be Friday of each week and an 
employee shall be paid for all time worked up to the 
finishing time of the usual shift on the preceding 
Wednesday. Provided however, that overtime will 
be paid for all time worked up to the preceding 
Monday. 

15.—Special Rates and Provisions. 
(1) Dirt Money: Dirt money of 28 cents per hour 

shall be paid when work is of an exceptionally dirty 
nature where clothes are necessarily unduly soiled or 
damaged by the nature of the work done. 

(2) Confined Space: 34 cents per hour extra shall 
be paid to any employee working in any place the 
dimensions of which necessitate the employee 
working in an usually stooped or otherwise cramped 
position or where confinement within a limited 
space is productive of unusual discomfort. 

(3) Protective Equipment. 
(a) The employer shall make available a 

sufficient supply of protective equipment 
(as for example hand screens, goggles, 
glasses, gloves, aprons, leggings, 
gumboots and oilskins) for use by 
employees when engaged on work for 
which some protective equipment is 
reasonably necessary. 

(b) Every employee shall sign an acknow- 
ledgement on receipt thereof, but such 
equipment shaU at all times remain the 
property of the employer. 

(c) During the time the same are on issue to 
the employee he shall be responsible for 
any loss or damage thereto, fair wear and 
tear attributable to ordinary use excepted. 

(d) No employee shaU lend another employee 
any protective equipment issued to such 
first mentioned employee, and if the same 
be lent both the lender and the borrower 
shall be deemed guilty of wilful miscon- 
duct. 

(e) Before any protective equipment whichhas 
been used by an employee is re-issued by 
the employer to another employee it shall, 
where necessary, be effectively sterilised. 

(4) Special Rates not Cumulative: Where more 
than one of the disabilities entitling an employee to 
extra rates exists on the same job the employer shall 
be bound to pay only one rate, namely — the highest 
for the disabilitis prevailing. Provided that this 
subclause shall not apply to confined space, dirty 
money, or height money the rates for which are 
cumulative. 

(5) The work of an electrical fitter shall not be 
tested by an employee of a lower grade. 

(6) An Electrician — Special Class, Electrical 
Fitter and/or and Armature Winder, or an 
Electrical Installer who holds and in the course of 
his employment may be required to use a current 
"A" grade or "B" grade licence issued pursuant to 
the relevant regulation in force on 28 February 1978 
under the Electricity Act 1945, shall be paid an 
allowance of $11.40 per week. 

16.—Holidays. 
(1) The following days or the days observed in 

lieu thereof shall, subject as hereinafter provided, 
be allowed as holidays without deduction of pay 
namely New Year's Day, Australia Day, Good 
Friday, Easter Monday, Anzac Day, Labour Day, 
Foundation Day, Sovereign's Birthday, Christmas 
Day, Boxing Day and other days which have been 
observed as public holidays over a period of years. 
Provided that another day may be taken as a holiday 
by arrangement between the parties in lieu of the 
days in this subclause. 

(2) Where any of the days mentioned in subclause 
(1) hereof falls on a Saturday or Sunday , the holiday 
shall be observed on the next succeeding Monday 
and when Boxing Day falls on a Sunday or on a 
Monday the holiday shall be observed on the next 
succeeding Tuesday. In each case the substituted 
day shall be a holiday without deduction of pay and 
the day for which it is substituted shall not be a 
holiday. 

(3) Except in the case of continuous shift 
employees — 

(a) Whenever any holiday falls on an 
employee's ordinary working day and the 
employee is not required to work on such 
day he shall be paid for the ordinary hours 
he would have worked on such day if it had 
not been a holiday. 

(b) If any employee is required to work on a 
holiday he shall be paid for the time 
worked at the rate of double time and a 
half. Provided that in lieu of the foregoing 
provisions of this paragraph and subject to 
agreement between the employer and 4he 
employee work done on any day 
prescribed as a holiday under this award 
shaU be paid for at the rate of time and a 
half and the employee shall, in addition, 
be allowed a day's leave with pay to be 
added to his annual leave or be taken at 
some subsequent date if the employee so 
agrees. 

(c) Payment for holidays shall be in 
accordance with the usual hours of work. 

(4) When an employee is absent on leave without 
pay, sick leave without pay or workers' 
compensation, any day observed as a holiday on a 
day falling during such absence shall not be treated 
as a paid holiday. Where the employee is on duty or 
available on the whole of the working day 
immediately preceding a holiday, or resumes duty or 
is available on the whole of the working day 
immediately following a day observed as a holiday 
as prescribed by this clause, the employee shall be 
entitled to be paid for such holiday. 

(5) Where a public holiday falls on a rostered day 
off duty as prescribed in subclause (l)(b) of Clause 
11.—Hours of Duty, the following working day 
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shall be observed in lieu of the rostered day off in the 
case of day workers and at a mutually convenient 
time within the following fortnightly cycle in the 
case of shift workers. 

(6) This clause shall not apply to casual 
employees. 

17.—Annual Leave. 
(1) Except as hereinafter provided a period of 152 

hours leave with payment of ordinary wages as 
prescribed shall be allowed annually to an employee 
by his employer after a period of 12 months 
continuous service with such employer. 

(2) (a) "Ordinary wages" for an employee other 
than a shift worker shall mean the rate of wage 
including service pay the employee has received for 
the greatest proportion of the calendar month prior 
to his taking the leave. 

(b) "Ordinary wages" for a shift worker shall 
mean the rate of wage the shift worker would receive 
under Clause 13.—Shift Work of the award 
according to the employee's roster or projected 
roster including Saturday and Sunday shifts. 

(3) (a) A seven day shift worker, i.e. a shift 
worker who is rostered to work regularly on 
Sundays and holidays shall be allowed one week's 
leave in addition to the leave to which he is otherwise 
entitled under this clause. 

(b) Where an employee with 12 months 
continuous service is engaged for part of a 
qualifying 12 monthly period as a seven day shift 
worker, he shall be entitled to have the period of 
annual leave to which he is otherwise entitled under 
this clause increased by one twenty-fourth of a 
fortnight for each completed month he is 
continuously so engaged. 

(4) If any award holiday falls within an 
employee's period of annual leave and is observed 
on a day which in the case of that employee would 
have been an ordinary working day, there shall be 
added to that period one day being an ordinary 
working day for each such holiday observed as 
aforesaid. 

(5) If after one month's continuous service in any 
qualifying 12 monthly period an employee lawfully 
leaves his employment or his employment is 
terminated by the employer through no fault of the 
employee the employee shaU be paid 2.92 hours pay 
at his ordinary rate of wage in respect of each 
completed week of continuous service in that 
qualifying period except that, in the case of an 
employee referred to in subclause (3) of this clause, 
he shall be paid 3.64 hours pay at that rate in respect 
of each completed week of continuous service. 

(6) In addition to any payment to which he may 
be entitled under subclause (5) of this clause, an 
employee whose employment terminates after he 
has completed a 12 monthly qualifying period and 
who has not been allowed the leave prescribed under 
this award in respect of that qualifying period, shall 
be given payment in lieu of that leave and the 
loading prescribed in subclause (11) hereof unless — 

(a) he has been justifiably dismissed for 
miscnduct; and 

(b) the misconduct for which he has been 
dismissed occurred prior to the completion 
of that qualifying period. 

(7) (a) Subject to subclause (3) of this clause, 
when computing the annual leave due under this 
clause, no deduction shall be made from such leave 
in respect of the period that an employee is on 
annual leave and/or holidays. Provided that no 
deduction shall be made for any approved period an 
employee is absent from duty through sickness, with 
or without pay, unless the absence exceeds three 
calendar months, in which case deduction may be 
made for such excess only. 

(b) Approved periods of absence from work 
caused through accident sustained in the course of 
employment shaU not be considered breaks in 
continuity of service, but the first six months only of 
any such period shall count as service for the 
purpose of computing annual leave. 

(8) When work is closed down for the purpose of 
allowing annual leave to be taken, employees with 
less than a full year's service shall only be entitled to 
payment during such period for the number of days 
leave due to them. Provided that nothing herein 
contained shall deprive the employer of his right to 
retain such employees during the close down period 
as may be required. 

(9) In addition to the payment prescribed for 
annual leave, an employee shall receive a loading 
calculated on the rate of wage prescribed by 
subclause (2) hereof. This loading shall be as 
follows: 

(a) Day workers: an employee who would 
have worked on day work had he not been 
on leave — a loading of MVi per cent. 

(b) Shift workers: an employee who would 
have worked on shift work had he not been 
on leave shall be paid either: 

(i) the shift loadings prescribed by 
Clause 13.—Shift Work he would 
have received; 
or 

(ii) a 20 per cent loading on the rate 
prescribed by subclause (2)(a) of 
this clause. 

whichever is the greater. 
The loading prescribed by this subclause shall not 

apply to proportionate leave on termination. 
(10) The provisions of this clause shall not apply 

to casual employees. 

18.—Sick Leave. 
(1) (a) An employee shall be entitled to 6.33 hours 

payment for non attendance on the grounds of 
personal ill health or injury for each completed 
month of service. 

(b) An employee's sick leave entitlement shall be 
adjusted on the basis of the hours which would have 
been worked by the employee had the sickness not 
occurred. 

(c) Payment hereunder may be adjusted at the 
end of each accruing year, or at the time the 
employee leaves the service of the employer, in the 
event of the employee being entitled by service 
subsequent to the sickness in that year to a greater 
allowance than that made at the time the sickness 
occurred. 

(2) The unused portion of the entitlement 
prescribed in paragraph (a) of subclause (1) in any 
accruing year shall be allowed to accumulate and 
may be availed of in the next or any succeeding year. 

(3) In order to acquire entitlement to payment in 
accordance with this clause the employee shall as 
soon as reasonably practicable advise the employer 
of his inability to attend for work, the nature of his 
illness or injury and the estimated duration of the 
absence. 

(4) No employee shall be entitled to the benefit of 
this clause unless he produces proof to the 
satisfaction of the employer or his representative of 
such sickness provided that the employer shall not 
be entitled to a medical certificate for absence of less 
than three consecutive working days unless the total 
of such absences exceeds five days in any one 
accruing year. 

(5) (a) Subject to the provisions of this subclause, 
the provisions of this clause apply to an employee 
who suffers personal ill health or injury during the 
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time when he is absent on annual leave and an 
employee may apply for and the employer shall 
grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if 
the employee was confined to his place of residence 
or a hospital as a result of his personal ill health or 
injury for a period of seven consecutive days or 
more and he produces a certificate from a registered 
medical practitioner that he was so confined. 
Provided that the provisions of this paragraph do 
not relieve the employer of the obligation to advise 
the employer in accordance with subclause (3) of 
this clause if he is unable to attend for work on the 
working day next following his annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and 
(c) of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced 
by the paid sick leave and the replaced annual leave 
may be taken at another time mutually agreed to by 
the employer and the employee or, failing 
agreement, shall be added to the employee's next 
period of annual leave, or if termination occurs 
before then, be paid for in accordance with the 
provisions of Clause 17.—Annual Leave. 

(e) Payment for replaced annual leave shall be at 
the rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 17.—Annual Leave 
shall be deemed to have been paid with respect to the 
replaced annual leave. 

(6) The provisions of this clause with respect to 
payment do not apply to employees who are entitled 
to payment under the Workers' Compensation Act 
nor to employees whose illness or injury is the result 
of the employee's own misconduct. 

(7) The provisions of this clause do not apply to 
casual employees. 

(8) An employee will not be entitled to claim sick 
leave in substitution for a rostered day off duty as 
prescribed in subclause (l)(b) or (2)(c) of Clause 
11.—Hours of Duty. 

19.—Long Service Leave. 
The conditions governing the granting of long 

service leave to full-time Government wages 
employees generally shall apply to the employee 
covered by this award. 

20.—Shop Stewards. 
Subject to the recognition of properly constituted 

authority, shop stewards, to be appointed by the 
union, shall be recognised by the management. The 
management shall be notified in writing by the 
union of the stewards appointed. 

21.—Notice Boards. 
A notice board shall be provided by the employer 

on all jobs where, in the opinion of the officer in 
charge, it is considered that notices are essential to 
meet the convenience of the union concerned. 

22.—Right of Entry. 
On notifying the officer in charge, any officer of 

the union, authorised in writing by the President 
and Secretary of such union, shall have the right to 
enter any place or premises during ordinary working 
hours wherein members of such union covered by 
this award are engaged for the purpose of 
conversing with or interviewing the employees in 
such place or premises. Provided that such officer 

shaU not hamper or otherwise hinder the employees 
in the carrying out of their work. The officer in 
charge shall determine whether employees are being 
hampered or hindered in their work. 

23.—First Aid Allowance. 
An employee holding the necessary St John's 

Ambulance Association Certificate who is 
appointed by the employer as a First Aid Officer 
shall be paid an allowance of $3.50 per week in 
addition to the rate of pay for his classification. 

24.—TUTA Leave. 
(1) Subject to the provisions of this Clause: 

(a) The employer shall grant paid leave of 
absence to employees who are nominated 
by their union to attend short courses 
conducted by the Australian Trade Union 
Training Authority. 

(b) Paid leave of absence shall also be granted 
to attend similar courses or seminars as 
from time to time approved by agreement 
between the parties. 

(2) An employee shall be granted up to a 
maximum of five days paid leave per calendar year 
for trade union training or similar courses or 
seminars as approved. However, leave of absence in 
excess of five days and up to 10 days may be granted 
in any one calendar year provided that the total 
leave being granted in that year and in the 
subsequent year does not exceed 10 days. 

(3) (a) Leave of absence will be granted at the 
ordinary rate of pay and shall not include shift 
allowances, penalty rates of overtime. 

(b) Where a public holiday or rostered day off 
(including a rostered day off as a result of working a 
38 hour week) falls during the duration of a course, 
a day off in lieu of that day will not be granted. 

(4) Subject to subclause (3) of this clause shift 
workers attending a course shall be deemed to have 
worked the shifts they would have worked had leave 
not been taken to attend the course. 

(5) The granting of leave pursuant to the 
provisions of subclause (1) of this clause is subject to 
the operations of the organisation not being unduly 
affected and to the convenience of the employer. 

(6) (a) Any application by an employee shall be 
submitted to the employer for approval at least four 
weeks before the commencement of the course, 
provided that the employer may agree to a lesser 
period of notice. 

(b) All applications for leave shall be 
accompanied by a statement from the relevant 
union indicating that the employee has been 
nominated for the course. The application shall 
provide details as to the subject, commencement 
date, length of course, venue and the authority 
which is conducting the course. 

(7) A qualifying period of 12 months in 
Government employment shall be served before an 
employee is eligible to attend courses or seminars of 
more than a half day duration. An employer may, 
where special circumstances exists, approve an 
application to attend a course or seminar where an 
employee has less than 12 months Government 
service. 

(8) (a) The employer shall not be liable for any 
expenses associated with an employee's attendance 
at trade union training courses. 

(b) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours immediately before or after the 
course. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

25.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee, 
(1) who is required to give evidence before any 

Industrial Tribunal; 
(ii) who as a union nominated representative 

of the employees is required to attend 
negotiations and/or conferences between 
the union and employer; 

(iii) when prior agreement between the union 
and employer has been reached for the 
employee to attend official union meetings 
preliminary to negotiations or industrial 
hearings; 

(iv) who as a union nominated representative 
of the employees is required to attend joint 
union/management consultative 
committees or working parties. 

(b) The granting of leave pursuant to paragraph 
(a) of this subclause shall only be approved, 

(i) where an application for leave has been 
submitted by an employee a reasonable 
time in advance; 

(ii) for the minimum period necessary to 
enable the union business to be conducted 
or evidence to be given; 

(iii) for those employees whose attendances is 
essential; 

(iv) when the operation of the organisation is 
not being unduly affected and the 
convenience of the employer impaired. 

(2) (a) Leave of absence will be granted at the 
ordinary rate of pay. 

(b) The employer shall not be liable for any 
expenses associated with an employee attending to 
union business. 

(c) Leave of absence granted under this Clause 
shall include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this Clause shall diminish the 
existing arrangements relating to the granting of 
paid leave for union business. 

(b) An employee shall not be entitled to paid leave 
to attend union business other than as prescribed by 
this Clause. 

(c) The provisions of this Clause shall not apply 
to special arrangements made between the parties 
which provide for unpaid leave for employees to 
conduct union business. 

(4) The provisions of this Clause shall not apply 
when an employee is absent from work without the 
approval of the employer. 

26.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal subscrip- 

tions as equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be 

completed by employees. Where the employer 
required a standard procuration form, that form 
shall be used. 

(3) Where required by the employer or union, the 
Union Secretary, or person acting in his/her stead, 
shall countersign all forms and forward them to the 
employer's paymaster. 

(4) (a) The employer shall commence deduction 
of subscriptions from the first full pay period 
following receipt of a completed Payroll Deduction 
Authority form and continue deducting throughout 
the employee's period of employment, except as 
provided in subclause (5) of this Clause or until the 
Authority is cancelled in writing by the employee. 

(b) Where the Payroll Deduction Authority form 
authorises the employer to deduct union subscrip- 
tions in accordance with the rules of the Union, the 
Union shall notify the employer in writing of the 

level of union subscription to be deducted. The 
employer shall implement any change to union sub- 
scriptions no later than one month after being 
notified by the Union except where the Union 
nominates a later date. 

(5) (a) The collection of any nomination fees, 
arrears, levies or fines are not the responsibility of 
the employer. 

(b) Where a deduction is not made from an 
employee in any pay period, either inadvertently or 
as a result of an employee not being entitled to 
wages sufficient to cover the subscription, it shall be 
the employee's responsibility to settle the outstand- 
ing amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay 
on termination of service, other than normal 
deductions for the preceding pay period. 

(7) The employer shall forward contributions 
deducted, together with supporting documentation, 
to the relevant union party to this award at such 
intervals as are agreed between the employer and the 

27.—38 Hour Week — Trade Off. 
As at 23 October 1983 the following trade offs 

applied with the introduction of the 38 hour week 
and shall continue to apply with the introduction of 
the nine day fortnight as follows: 

® Employees will be paid weekly into a bank, 
building society or approved credit union 
account. 

• There will be no wash up time allowed in 
the employers time prior to meal breaks or 
at the end of a shift. 

® Standard pays will be made up to the 
Wednesday whereas overtime will be paid 
up to Monday only. Overtime accruing on 
Tuesday and Wednesday will be paid in the 
following weeks pay. 

• The morning tea break to be reduced to six 
minutes. 

• Afternoon tea breaks which currently last 
for 10 minutes for which two time units are 
recorded, in future last for one time unit 
(six minutes) with afternoon tea to be 
consumed while work proceeds after the 
six minute break. 

28.—Liberty to Apply. 
The parties may, within the term specified in 

Clause 4.—Term, of this award apply in respect of 
the provisions of the First Schedule — Wages, for 
the purpose of inserting the classification of 
Electrician Special Class. 

First Schedule — Wages. 
An employer on whom this award is binding shall not 

increase the rate of wage payable to an employee on 24 
December 1983, or otherwise vary the conditions of 
employment applicable to an employee on that date so as 
to increase that employer's labour costs except to the 
extent that any such increase has been authorised by the 
Commission after that date. 

The total wage payable weekly to adult employees 
classified in subclause (1) of this Clause shall be as 
follows: 

On Engage- After 1 yr After 2 yrs 
ment of Service of Service 

Tradesman 
Electrical Tradesman 
General Hand 
Tool & Material 

Storeman 

357.90 
357.90 
299.70 

362.80 
362.80 
303.10 

366.70 
366.70 
306.40 

306.30 309.70 313.00 
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(2) Casual Employees: An employee who is 
engaged to work for less than five consecutive days 
shall be paid 20 per cent of the ordinary rate in 
addition to the ordinary rate for his class of work. 

(3) Employees appointed by the Government 
Printer as leading hands or deputy foremen or 
forewomen shall be paid, in addition to the rates 
prescribed herein for the appropriate class of work, 
an allowance equivalent to counterparts appointed 
as such under the Printing (Government Printing 
Office) Award, 1976 as amended. 

(4) Apprentices: The weekly wage rate shall be a 
percentage, as hereunder, of the tradesman's rate: 

(a) Five Year Term — % 
First year 40 
Second year 48 
Third year 55 
Fourth year 75 
Fifth year 88 

Four Year Term — 
First year  42 
Second year 55 
Third year 75 
Fourth year 88 

Three and Half Year Term — 
First six months 42 
Next year 55 
Next following year 75 
Final year 88 

Three Year Term — 
First year 55 
Second year 75 
Third year 88 

(b) For the purposes of this part' 'tradesman's 
rate" means the rate of pay payable on 
engagement to an Adult Male Fitter under 
the Engineering Trades (Government) 
Award Nos. 29, 30 and 31 of 1961 and 3 of 
1962, as amended. 

(5) Tool Allowance. 
(a) Where an employer does not provide a 

tradesman or an apprentice with the tools 
ordinarily required by that tradesman or 
apprentice in the performance of his work 
as a tradesman or as an apprentice the 
employer shall pay a tool allowance of — 

(i) $7.90 per week to such tradesman, 
or 

(ii) in the case of an apprentice a 
percentage of $7.90 being the 
percentage which appears against 
his year of apprenticeship in Clause 
(4) of this schedule for the purpose 
of such tradesman or apprentice 
supplying and maintaining tools 
ordinarily required in the perform- 
ance of his work as a tradesman or 
apprentice. 

(b) Any tool allowance paid pursuant to 
paragraph (a) of this clause shall be 
included in, and form part of, the ordinary 
weekly wage prescribed in this schedule. 

(c) An employer shall provide for the use of 
tradesman or apprentices all necessary 
power tools, special purpose tools and 
precision measuring instruments. 

(d) A tradesman or apprentice shall replace or 
pay for any tools supplied by his employer 
if lost through his negligence. 

Second Schedule — Parties to Award. 
The Government Printer. 
Amalgamated Metal Workers and Shipwrights Union 

of Western Australia. 

67 W.A.I.G. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth. 

Dated at Perth this 30th day of June 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 96 of 1985. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Action Food Bams 
and Others, Respondents. 

Correcting Order. 
WHEREAS an error occurred in Order No. 96 of 1985 of 
28 August 1985 varying the Meat Industry (State) Award 
No. R9 of 1979 as amended, the Commission, pursuant 
to the powers conferred on it under the. Industrial 
Relations Act 1979 hereby orders that the following 
correction be made — 

1. That part (a) of subclause (10) of Clause 29.— 
Work of Employees in Boning Room be renamed part 
(c). 

2. That the following be inserted into subclause (10) of 
Clause 29.—Work of Employees in Boning Rooms: 

(a) In any boning room where boners and/or 
sheers are employed and paid on a tally system, 
employees engaged in any of the callings specified in 
placitum (i) of this paragraph, shall be paid an 
allowance per day in accordance with the provisions 
of paragraph (b) of this subclause for each quarter 
or carcass or equivalent thereof (except bulls and 
genuine stags, ram lambs, rams and genuine stags 
and birdcaging) processed by boners in excess of the 
daily tally prescribed for boners in subclause (2) of 
this clause (and in the case of beef the tally to be 
applied for the purposes of this subclause shall be 
that prescribed for table or fixed hook boning) in 
addition to the rates of wages to which they are 
entitled pursuant to Clause 9.—Rates of Wages of 
this award. 

(i) Specified Callings: 
Carcass Pre-Trimmer 
Carton Room Employee 
Scale Weigher 
Spotter/Packer 
Spotter or Quality Control Tester 
Strapping or Wiring Machine Operator 
Tally Employee (Recorder) 
Wrapper and Packer 

(ii) For the purpose of this subclause, the 
callings specified in placitum (i) of this 
paragraph shall be allocated the following 
values — 
Carcass Pre-Trimmer as defined 
(including employees solely feeding 
quarters or carcasses to Boners 
from chillers)  0.4 
Carcass Pre-Trimmer as defined 
and who also feeds quarters or 
carcasses to Boners from chillers.... 0.6 
Carton Room Employees  0.4 
Scale Weigher  0.4 
Spotter/Packer  1.0 
Spotter or Quality Control Tester... 1.0 
Strapping or Wiring Machine 
Operator   0.4 
Tally Employee (Recorder)  0.4 
Wrapper and Packer  1.0 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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(b) For the purpose of this subclause, the number 
of quarters or carcasses to be paid for each day shall 
be calculated as follows: 

(i) Spotter/Packer 
Spotter or Quality Control Tester 
Wrapper and Packer: 
Total over tally by Boners each day 
Total number of Spotter/Packers, 
Spotters or Quality Control Testers and 
Wrappers and Packers each day. 

(ii) All other employees specified in placitum 
(i) of paragraph (a) of this subclause: 
The result of the calculation in placitum (i) 
of this paragraph multiplied by the values 
assigned in placitum (ii) of paragraph (a) 
of this subclause. 

(iii) The calculation to be made in placitas (i) 
and (ii) of this paragraph shall be taken to 
two decimal points. 

Dated at Perth this 27th day of May 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

No. 1027 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Merchant Service 
Guild of Australia, Western Australian Branch, 
Union of Workers for alteration of its rules. 

WHEREAS an error occurred in the Western Australian 
Industrial Gazette on 26 November 1986 Volume 66, 
Page 1822 the following correction is made:— 

Delete the Decision and insert in lieu:— 

Decision. 
HAVING read the application, there being no person 
desiring to be heard in opposition thereto, after 
consulting with the President, and upon being satisfied 
that the requirements of the abovementioned Act and the 
regulations made thereunder have been complied with, I 
have this day registered an alteration to rules 7 and 8 of 
the registered rules of the applicant union in the terms of 
the application as filed on 14 October 1986. 

Dated at Perth this 31st day of October 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 332 of 1987. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
Dampier Salt (Operations) Pty Ltd, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 8th day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 408 of 1987. 

Between Jennifer Anne Harbisher, Applicant and Peter 
John Arnold trading as Ascot Veterinary Clinic, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave to withdraw the application, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 15th day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

T. POPE, 
Deputy Registrar. 

PROCEDURAL DIRECTIONS 
AND ORDERS — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 242 of 1987. 

Between HF Services, Applicant and Lana Louise 
Hampton, Respondent. 

Order. 
HAVING heard Mr J. Groppoli (of Counsel) on behalf 
of the Applicant and the Respondent in person, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 24th day of April 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 410 of 1987. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Western Australian 
Meat Commission Robb Jetty Division, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 14th day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

No. 417 of 1987. No. 425 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Applica- 
tion No. 416 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by Multiplex 
Construction Pty Limited in accordance with the 
Industrial Relations Act 1979; and whereas the applica- 
tion was heard ex parte before me in Chambers, I, the 
undersigned Senior Commissioner pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 417 of 1987, its accompanying 
statement and this Order on the Federated Engine 
Drivers' and Firemen's Union of Workers of 
Western Australia. 

(2) That an answer to the claim in matter No. 416 
of 1987, lodged with the Commission on the 15th 
day of April 1987 shall be lodged with the 
Commission and a copy thereof served on the 
applicant by 12 noon on Wednesday the 22nd day of 
April 1987. 

Dated at Perth this 16th day of April 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

[A hearing on this matter is listed for 2.30 p.m. in 
Court No. 1 (Floor 7) on the 23rd day of April 1987.] 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 421 of 1987. 

Between Dampier Salt (Operations) Pty Ltd, Applicant 
and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, 
Respondents. 

Order. 
HAVING heard Mr G.D. McKenzie on behalf of the 
applicant, ex parte, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, hereby orders — 

That the Application, being an application for 
shortened time for answers in Application No. 415 
of 1987 be dismissed. 

Between Brett Egerton Barns, Applicant and Gallagher 
and Usher trading as Coolshade, Respondent. 

Order. 
HAVING heard the Applicant esparte, the Commission 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, and by consent, hereby 
orders — 

That the Application, being an Application for 
the production of documents in application No. 201 
of 1987, be dismissed. 

Dated at Perth this 8th day of May 1987. 

J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 511 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of time 
in which an answering statement to application No. 
510 of 1987 is to be filed in the Commission. 

Order. 
WHEREAS an application was made by Bamboo Creek 
Management Pty Ltd as Manager for Bamboo Creek 
Joint Venture in accordance with the Industrial Relations 
Act 1979; and whereas the application was heard ex parte 
before me, I, the undersigned Commissioner of the 
Western Australian Industrial Relations Commission, 
pursuant to the powers conferred on me under the 
Industrial Relations Act 1979, do hereby order and 
direct — 

1. That the applicant shall forthwith serve a copy 
of Application No. 511 of 1987, its accompanying 
statement and this Order on the Australian 
Workers' Union, West Australian Branch, 
Industrial Union of Workers. 

2. That the applicant shall forthwith serve upon 
the respondent Union a schedule specifying the 
termsof the order requested by it. 

3. That an answer in Application No. 510 of 1987 
be filed in the Commission by 3.00 p.m. on the 14th 
day of May 1987 and a copy thereof be served on the 
applicant by 4.00 p.m. on the 14th day of May 1987. 

Dated at Perth this 14th day of May 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Dated at Perth this 24th day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 585 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of time 
in which an answering statement to application No. 
584 of 1987 is to be filed in the Commission. 

Order. 
WHEREAS an application was made the Construction, 
Mining and Energy Workers' Union of Australia — 
Western Australian Branch in accordance with the 
Industrial Relations Act 1979; and whereas the 
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application was heard ex parte before me, I, the 
undersigned Commissioner pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
do hereby order and direct — 

1. That the applicant shall forthwith serve a copy 
of Application No. 585 of 1987, its accompanying 
statement and this order on the State Energy 
Commission of Western Australia, respondent, 
with respect to the claim in matter No. 584 of 1987. 

2. That an answer to the claim in matter No. 584 of 
1987 filed with the Commission on the 27th day of May 
1987, shall be lodged with the Commission and a copy 
thereof served on the applicant within seven days from 
the date upon which the documents mentioned in 1 above 
are served on the State Energy Commission of Western 
Australia. 

Dated at Perth this 3rd day of June 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

No. 594 of 1987. 

Between in the matter of the Industrial Relations Act 
1979, and in the matter of an application for a 

reduction of time in which an answering statement 
to application No. 593 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the Swan 
Brewery Co Ltd in accordance with the Industrial 
Relations Act 1979; and whereas the application was 
heard ex parte before me, I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
do hereby order and direct — 

1. That the applicant shall forthwith serve a copy 
of Application No. 594 of 1987, its accompanying 
statement and this Order on the Breweries and 
Bottleyards Employees Industrial Union of 
Workers of Western Australia. 

2. That the applicant shall forthwith serve upon 
the respondent Union a schedule specifying the 
terms on the order requested by it. 

3. That an answer in Application No. 593 of 1987 
be filed in the Commission by 3.00 p.m. on 2 June 
1987 and a copy thereof be served on the applicant 
by 4.00 p.m. on 2 June 1987. 

Dated at Perth this 28th day of March 1987. 

J.F. GREGOR, 
[L.S.] Commissioner. 

PUBLIC SERVICE — Reclassification appeals — 

Appeal 
No. Name Item No. Decision 

PSA 891/85 Ms J.E. KUHN P063903 Withdrawn 
PSA 902/85 Steven John BURGESS P084750 Withdrawn 
PSA 905/85 Cheryl Enid JOHNSTON P047521 Withdrawn 
PSA 924/85 Joan HARRIS P062339(0215) Withdrawn 
PSA 935/85 Norman ORR PI60477 Withdrawn 
PSA 950/85 Mr G.J. FERGUSON P056406 Withdrawn 
PSA 973/85 Peter Francis CAMPAGNA 102660 Withdrawn 
PSA 27/86 Richard John WILLIAMS PI66376 Withdrawn 
PSA 44/86 Matthew (Max) David VISKOVICH 092230 Withdrawn 
PSA 43/87 Brian John HARVEY-LAYNG 140673 Withdrawn 
PSA 190/87 Arthur Thomas STAPLETON 142645 Withdrawn 
PSA 880/85 T.J. FARRANT 039676 Withdrawn by leave. 
PSA 881/85 Patricia E. MULLER 032256 Withdrawn by leave. 
PSA 883/85 Terillee KEEHNER 030363 Withdrawn by leave. 
PSA 886/85 Susan LAING 178962 Withdrawn by leave. 
PSA 897/85 William John TOOMATH 062182 Withdrawn by leave. 
PSA 899/85 Margaret CARR P032220 Withdrawn by leave. 
PSA 906/85 Vera FARR P032232 Withdrawn by leave. 
PSA 912/85 Ms S.V. MUDDLE P032293 Withdrawn by leave. 
PSA 918/85 Pauline Rae BALLANTINE PI 14637 Withdrawn by leave. 
PSA 922/85 Peter CRITCHLEY P064725 Withdrawn. 
PSA 923/85 Ernest George WRIGHTSON PI00705 Withdrawn. 
PSA 928/85 P. DEWHURST P153059 Withdrawn by leave. 
PSA 937/85 Mr D.K. FREEDMAN PI27140 Dismissed for want of 

prosecution. 
PSA 942/85 Mr L. DODDEMEAD 210110 Withdrawn by leave. 
PSA 943/85 Mr D. McCLURE 210134 Withdrawn by leave. 
PSA 944/85 Mr S. NORMAN 210146 Withdrawn by leave. 
PSA 946/85 Mr T. KINNAIRD PI74075 Withdrawn by leave. 
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Decision 

Dismissed for want of 
prosecution. 

Dismissed for want of 
prosecution. 

Withdrawn. 
Withdrawn by leave. 
Withdrawn by leave. 
Withdrawn by leave. 
Withdrawn by leave. 
Withdrawn by leave. 
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Effective 
Date* 

! With effect from the beginning of the first pay period commencing on or after the Effective Date. 

SCHOOL TEACHERS 
TRIBUNAL — 

Matters dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. T8 of 1986. 

Between the State School Teachers' Union of Western 
Australia (Incorporated), Applicant and the 
Honourable Minister for Education, Respondent. 

Before the Commission Constituted by the 
Government School Teachers Tribunal. 

Mr Commissioner G.J. Martin (Chairman), 
Mr D.G. Powell (Member), 

and Dr K.W. Evans (Member). 
The 6th day of February 1987. 

Mr R.L. LeMiere (of Counsel) on behalf of the 
Applicant. 

Mr R.E. Cock (of Counsel) on behalf of the 
Respondent. 

Reasons for Decision. 
THE CHAIRMAN: This is the unanimous decision of 
the Tribunal. By this application the applicant seeks an 
Order that: 

1. The findings and decision of the Director 
General be set aside. 

2. The Director General be instructed to have the 
letter dated 14 May 1986 removed from Mr . . .'s 
personal file and the said letter destroyed. 

That Order is sought on the fact that: 
A member of the organisation, Mr . . . was 

recently charged with misconduct under section 7C 
of the Education Act. At the conclusion of the 

inquiry, in a letter dated 14 May 1986 the Director 
General did not impose any of the punishments 
available to him under section 7C (12) but cautioned 
Mr ... as to his behaviour. 

The grounds upon which the application is made are: 
(1) The inquiry was conducted in breach of 

regulation 135. 
(2) The inquiry was conducted in breach of the 

rules of natural justice. 
(3) The decision and findings were not based on 

any or any sufficient evidence. 
(Schedule accompanying application.) 

By the consent of the parties and the leave of the 
Tribunal we initially heard the submissions of the 
respondent that the Tribunal does not have jurisdiction 
to entertain the application and the applicant's response 
in opposition to those submissions. 

At the conclusion of those arguments we reserved our 
decision. 

The applicant briefly indicated that the Tribunal does 
have jurisdiction to hear and determine the application 
under section 78 (1) (a) (ii) of the Industrial Relations Act 
1979. 

That provision is in the following terms: 
78 (1) Subject to Division 3 of Part II, the 

Tribunal has exclusive jurisdiction 
(a) to enquire into and deal with 

(i) ... 
(ii) any matter concerning the interpre- 

tation or application of any Act or 
regulation governing the service of 
a teacher, a group of teachers or 
teachers generally or concerning 
any inequity arising out of the 
application of any such Act or 
regulation. 
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In opening its submissions the respondent entered 
Exhibit 1, a report dated the 12th day of May 1986 from 
the Assistant Director of Schools to the Director General 
of Education "following an informal inquiry regarding 
allegations that Mr . . a teacher at the . . . School, had 
touched girls in an improper manner" to provide a 
background to the matter before us. 

Additionally it entered Exhibits 2 and 3 to demonstrate 
the results of that report and hence the reason for the 
application now before us. 

In short those results were that the teacher in question 
was suspended from teaching duties prior to the date of 
the informal inquiry held on the 9th day of May 1986, 
and reinstated in his usual calling on the 12th day of May 
1986 effective on and from the 13th day of May 1986. 

He was written to by the Director General of 
Education and advised to that effect by letter dated the 
14th day of May 1986. 

In part that letter explained that having considered the 
report, the Director General did not intend to take any 
further action against the teacher pursuant to section 7C 
of the Education Act 1928 and counselled the teacher to 
examine his methods of class motivation and control and 
that he should refrain from excessive physical contact 
with pupils and use alternative approaches to gain the 
interest and respect of the children in his classes (see 
Exhibit 3). 

The respondent took us to various sections of the Act, 
to analyse and identify every "particular head of 
jurisdiction of the Tribunal". 

Firstly the respondent referred to section 78 and 
paragraph (a) of the first subsection thereof. That reads 
as follows: 

Jurisdiction of Tribunal 
78 (1) Subject to Division 3 of Part II, the 

Tribunal has exclusive jurisdiction: 
(a) to enquire into and deal with: 

| (i) any industrial matter relating to a 
teacher, a group of teachers or 
teachers generally; and 

(ii) any matter concerning the inter- 
pretation or application of any Act 
or regulation governing the service 
of a teacher, a group of teachers or 
teachers generally or concerning 
any inequity arising out of the 
application of any such Act or 
regulation. 

In relation to placitum (i) of paragraph (a) the 
respondent submitted quite properly that regard had to 
be had to section 7 of the Act and the definition therein 
of "industrial matter" in relation to a person who is a 
teacher as defined in section 73A of the Act and who is 
employed under the Education Act 1928 and so far as it is 
relevant to these proceedings the exclusion in paragraph 
(g) which reads: 

but does not include any matter regulated under 
conditions of employment prescribed by or under 
the Education Act 1928 unless an organisation of 
employees and an employer agree that it is desirable 
for the matter to be dealt with as if it were an 
industrial matter and the Commission constituted 
by the Government School Teachers Tribunal 
established under Division 1 of Part IIA is of the 
opinion that the objects of this Act would be 
furthered if the matter were dealt with as if it were 
an industrial matter. 

(Our emphasis.) 
The respondent observed that by virtue of that inter- 

pretation the Tribunal's jurisdiction was more limited 
than the jurisdiction of the Commission and it was 
prohibited from dealing with any matter regulated under 
the conditions of employment prescribed by or under the 
Education Act 1928. 

We note that by virtue of the Interpretation Act 1984, 
section 47, subsection (1), a reference in a written law to a 
written law shall be construed so as to include a reference 
to any subsidiary legislation made under that written law, 
such as regulations and in this case the Education Act 
Regulations 1960. 

Decisions made by the Tribunal under section 78 (1) (a) 
are subject to appeal to a Full Bench of the Commission 
pursuant to section 49 of the Act by reference to section 
SOB (2) (b) of the Act. 

The Tribunal has exclusive jurisdiction under section 
78 (1) (b) to hear three categories of appeals by teachers 
and pertinent to these proceedings category (iii) namely: 

(iii) an appeal by a teacher against any punishment 
for alleged misconduct imposed on him under 
the Education Act 1928 other than a punish- 
ment that is a reprimand or a fine that does not 
exceed $50.00. 

[By virtue of section SOB (2) (b) of the Act an appeal 
does not lie to a Full Bench of the Commission against a 
decision of the Tribunal on such matters.] 

Accordingly the respondent submitted that the 
Tribunal has no jurisdiction to entertain an appeal 
against a punishment for alleged misconduct which is a 
reprimand or a fine of $50.00 or less. 

In the instant case the respondent submitted that the 
teacher had not been reprimanded but even if its letter 
(Exhibit 3) was construed as such by straining its clear 
language it was still a matter beyond appeal by the 
teacher. 

From those submissions the respondent emphasised 
that the Parliament had clearly gone to great pains to 
delineate the jurisdiction of the Commission and the 
Commission constituted by the Tribunal, generally and 
particularly to the extent that 
* Matters regulated under conditions of employment 

prescribed by or under the Education Act (in the 
absence of the parties consent to the contrary) were 
not within the jurisdiction of the Tribunal — section 
78 (1) (a) (i) 

* Appeals by teachers in any of the three categories 
prescribed in section 78 (1) (b) were within the 
Tribunal's jurisdiction and no other 

* Any punishment imposed on a teacher under the 
Education Act 1928 for alleged misconduct which 
was a reprimand or a fine of $50.00 or less (trivial or 
minor matters) was not a matter within the juris- 
diction of the Tribunal. 

The respondent then analysed the remaining explicit 
jurisdiction conferred upon the Tribunal under section 
78 (1) (a) (ii) and which reads: 

78 (1) (a) to enquire into and deal with: 
(ii) any matter concerning the interpretation 

or application of any Act or regulation 
governing the service of a teacher, or 
group of teachers or teachers generally or 
concerning any inequity arising out of the 
application of any such Act or regulation. 

The respondent in essence submitted that this 
provision was not to be read in such a way as to provide a 
means of access to the Tribunal which was otherwise 
proscribed. 

Leaving aside the reference to the second alternative in 
that provision relating to "any inequity" because there 
would not be jurisdiction unless the Tribunal had juris- 
diction to deal with "the interpretation or application of 
any Act or regulation", the respondent submitted that 
there was no difficulty with the power of the Tribunal to 
declare the true interpretation of any Act or regulation 
governing the service of teachers (in the same way as the 
Commission has the power to declare the true 
interpretation of an award under section 46 of the Act) or 
for the Tribunal to decide whether any Act or regulation 
applies or does not apply to teachers but those powers do 
not entitle or allow the Tribunal to enquire into and deal 



1030 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

with how someone else handles or interprets the 
provisions of an Act or Regulation — or put another way 
"application" means "does it apply?" and not "the 
manner in which it has been applied" and in the 
respondent's submission the Order sought by the 
applicant could not be made by the Tribunal under 
section 78 (1) (a) (ii) of the Act. 

As the Tribunal thus lacked jurisdiction to entertain 
the application under any of its enabling powers it should 
dismiss the application, the respondent submitted. 

In support of its application the applicant 
forshadowed that if the matter was to proceed beyond 
the matters to be initially raised on jurisdiction it would 
seek to expand upon the application as filed to set out in 
greater detail the grounds on which it claims the decision 
made by the Director General of Education is invalid and 
briefly explained why that action was necessary in its 
view. 

Upon the respondent's arguments it submitted that its 
application, is concerned with the application of 
regulation 135 of the Education Act Regulations 1960 
and fits the narrow limits of the respondent's arguments 
on section 78 (1) (a) (ii) of the Act in that the first 
question to be determined is did the regulation apply to 
the teacher in question? That question it submitted, as 
did the respondent, was within the Tribunals 
jurisdiction. 

The second question the respondent says is how was 
the regulation applied? On this question it argues that the 
respondent has read down that section of the Act in 
concluding that such a question is beyond the Tribunal's 
jurisdiction. 

It submitted that the introductory words "to enquire 
into and deal with any matter concerning the application 
of any Act or regulation" inherently involves in legal 
terms and practice the examination of the whole 
substratum of facts giving rise to the application. 

The application the applicant told us relates to or is 
concerned with the interpretation or application of 
section 7C of the Education Act and regulation 135 of 
the Education Act Regulations 1960 and the "matter" is 
the procedures followed under section 7C, the complaint 
made under regulation 135 and the decision taken by the 
Director General of Education as a result thereof. 

The applicant submitted that it was a most unreal 
proposition for the respondent to suggest that the 
Tribunal could enquire into and deal with whether or not 
certain Acts or Regulations apply to teachers but that it 
could not enquire into or deal with the factual back- 
ground thereof or decisions made thereon. 

It suggested that the matter before the Tribunal was 
analogous to matters before courts of law and which 
required that the particular facts in dispute had to be 
considered in a determination of jurisdictiohal or 
constitutional questions. 

To highlight the nature of the proceedings the 
applicant then submitted that as the "punishment" 
imposed on the teacher in question was a reprimand or 
less and did not involve a fine the teacher could not 
appeal against the merit of that decision taken by the 
Director General of Education pursuant to section 78 (1) 
(b) (iii) of the Act but that these proceedings were not 
directed to such a result. 

The purpose of the application was to correct and 
quash the procedure by which that decision was arrived 
at and that involved the claim that the Director General 
had not observed the provisions of section 7C of the 
Education Act 1928 and regulation 135 of the Education 
Act Regulations 1960 and such a matter is properly 
brought within section 78 (1) (a) (ii) of the Act. 

In reply the respondent argued that section 7C of the 
Education Act and regulation 135 of the Education Act 
Regulations 1960 had separate purposes — different 
methods of dealing with different things. The former was 
concerned with possible misconduct by a teacher and the 
latter with circumstances such as a complaint by a parent 

that a pupil has been incorrectly marked for an assign- 
ment or not allowed to participate in a particular school 
activity. 

Looking at the detail of regulation 135 of the 
Education Act Regulations 1960 the respondent argued 
that it could be the case that a complaint against a teacher 
by a parent of a pupil or some other person was of such a 
nature as to appear to the Director General that a teacher 
may be guilty of misconduct and invoke the provisions of 
section 7C of the Education Act. 

At that point the respondent acknowledged that there 
could be an inter relationship between section 7C of the 
Education Act and regulation 135 of the Education Act 
Regulations 1960. However, the respondent saw the two 
provisions as being alternatives and not the provision in 
one of a procedural process to be observed in the other. 

That is to say section 7C of the Education Act 1928 
provides for the complete process to be undertaken 
where it appears to the Director General that a teacher 
may be guilty of misconduct as defined in that section 
and regulation 135 of the Education Act Regulations 
1960 provides for a complete process upon the receipt of 
a complaint against a teacher by a parent of a pupil or 
some other person of a minor or trivial matter and those 
processes are quite different and separate. 

Our Views. 
The arguments put by Counsel for the parties have 

provided us with considerable assistance not only upon 
the instant issue but on the question of the Tribunal's 
jurisdiction generally. As we observed during the pro- 
ceedings we have been concerned from time to time 
about the proper construction of the various sections of 
the Act as they apply to the Commission constituted by 
the Government School Teachers Tribunal, and 
particularly section 78 (1) (a) (ii) of the Act. 

We find it convenient to deal firstly with the nature of 
the application before us. 

The notice of application says that the applicant seeks 
an "Order" from the Tribunal in certain terms which 
have been recited earlier in these reasons for decision. By 
the applicant's explanation that order is to issue pursuant 
to section 78 (1) (a) (ii) of the Act. It is not therefore on its 
face and by the applicant's submissions an appeal 
brought pursuant to section 78 (1) (b) (iii) of the Act 
against a punishment for alleged misconduct but again 
by virtue of the applicant's submissions an application to 
correct deficiencies in the application by the respondent 
of section 7C of the Education Act and regulation 135 of 
the regulations made thereunder. 

We have no difficulty or quarrel with the parties 
submissions that the "counselling" "admonition" or 
whatever description or label is attached to the Director 
General's letter of 14 May 1986 (Exhibit 3) to the teacher 
concerned does not constitute an appealable situation 
under section 78 (1) (b) (iii), being a reprimand or less 
and not involving any fine at all. 

The next step becomes to determine what that letter 
and its preceding circumstances do constitute for the 
purpose of the Act. The opposing viewpoints are clear, 
the applicant contending that the processes undertaken 
by the Director General, were concerned with a 
"complaint" and the respondent that a question of 
possible misconduct appeared to have arisen. 

Which contention is correct is a question of fact and in 
which manner it should be dealt with by the respondent 
goes to a consideration of the Act, the Education Act 
1928 and its regulations. 

Exhibits 2 and 3 leave us in no doubt that the Director 
General in investigating the circumstances brought to his 
attention relating to the teacher, was exercising the 
powers conferred on him by section 7C of the Education 
Act. 
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The teacher was suspended pursuant to subsection (5) 
of section 7C of that Act (Exhibit 2) and that subsection 
provides: 

(5) Where — 
(a) an enquiry is being held under subsection 

(3) of this section; or 
(b) a teacher has been charged with an offence 

against any other Act and it appears to the 
Director General that if the teacher is con- 
victed of the charge the offence may be 
such as to constitute misconduct by the 
teacher, 

the Director General may suspend the teacher from 
duty. 

(Our Emphasis.) 
That suspension was lifted (Exhibit 3) pursuant to sub- 

section (9) of section 7C and in the light of the result of 
the inquiry made by the Director General presumably 
subsection (6), (7) or (10) was applied. 

Those subsections relate to the non-payment or 
payment of salary during the period of suspension. 

The power for the Director General of Education to so 
Act arises from the following provisions of section 7C of 
the Education Act 1928: 

(3) Where it appears to the Director General that 
a teacher may be guilty of misconduct the Director 
General shall cause an inquiry to be held by an 
authorised person. 

(4) It is not necessary for an inquiry under 
subsection (3) of this section to be formal but the 
teacher shall be informed of the nature of the alleged 
misconduct and be given an opportunity of furnish- 
ing an explanation in relation thereto. 

(Our emphasis.) 
The Director General of Education did cause an 

inquiry to be held pursuant to those provisions and in the 
result concluded not to take any further action against 
the teacher, lifted the suspension and offered advice as to 
a more appropriate style to be adopted by the teacher in 
the future towards his pupils. 

There is nothing before us which suggests that the 
Director General of Education acted in this matter other 
than in accordance with the relevant provision of section 
7C of the Education Act. 

The applicant's submissions that the provisions of 
regulation 135 of the Education Act Regulations 1960 
were not complied with, we reject as we do not consider 
that the Director General of Education was dealing with 
a "Complaint" as envisaged by that regulation and thus 
was not obliged to pay any regard to that regulation. 

In our view, the respondent is correct in that the two 
processes provided for in section 7C of the Education 
Act and regulation 135 of the Education Act Regulations 
1960 are separate and distinct and either may be utilised 
by the Director General of Education depending on the 
nature of the information raised against the teacher. 

We take that view in light of the history of section 7C 
in the Education Act 1928 and which we have had cause 
to analyse in detail in matter No. TCR12 of 1986 (66 
WAIG p. 1874, the reasons for decision being as yet 
unreported). 

In essence that analysis disclosed that prior to the 
enactment of section 7C of the Education Act on the 4th 
day of December 1981, matters of alleged misconduct 
were provided for in regulation 134 of the Education Act 
Regulations 1960. 

Regulation 3 the index of those regulations states in 
Part IV — Teachers: 

Division 10 — Misconduct and Complaints — 
Regulations 134-136. 

(Regulation 134 was deleted from the Regulations 
in 1982 — see WAGG 19 March 1982 p. 947 after 
section 7C was inserted in the Education Act 1928 by 
amending Act No. 100 of 1981 on the 4th day of 
December 1981.) 

Regulation 134 read as follows: 
134. (1) A teacher who — 

(a) disobeys or disregards a lawful order made 
or given by or on behalf of the Director 
General; 

(b) fails to comply with or contravenes any of 
the provisions of the Act or these 
regulations; 

(c) is absent from school without leave; 
(d) wilfully makes a false entry in a return or 

register; 
(e) engages in disgraceful or improper 

conduct, whether during or connected 
with his employment and functions as a 
teacher or not; 

(f) is inefficient or incompetent and such 
inefficiency or incompetence appears to 
arise from causes within his own control. 

is guilty of misconduct and is liable to be dismissed. 
(2) Where it appears to the Director General that 

a teacher may be guilty of misconduct the Director 
General shall cause an inquiry to be held by an 
officer holding or acting in a position that is not less 
than the position of Superintendent. 

(3) It is not necessary for any inquiry under sub- 
regulation (2) of this regulation to be formal but the 
teacher shall be informed of the nature of the alleged 
misconduct and be given an opportunity of 
furnishing an explanation in relation thereto. 

(4) Where — 
(a) an inquiry is being held under sub- 

regulation (2) of this regulation; or 
(b) a teacher has been charged with an offence 

against any other Act and it appears to the 
Director General that if the teacher is con- 
victed of the charge the offence may be 
such as to constitute misconduct by the 
teacher. 

the Director General may suspend the teacher from 
duty. 

(5) . . . 
(6) . . . 
(7) . . . 

(Our Emphasis.) (WAGG 17 August 1979 p. 2522.) 
Regulation 135 read and still reads in subregulation 

(1): 
(1) (a) Where a complaint is made against a teacher 
by a parent of a pupil or by some other person, the 
Director General shall cause a copy of the complaint 
as so made to be referred to the teacher for his 
remarks. 

(b) After receipt of the teacher's remarks, the 
Director General shall, if he considers the complaint 
worthy of investigation, inform the complainant 
that an investigation of the complaint will be made 
upon receipt by the Director General of the 
complaint in writing on a departmental form and 
signed by the complainant before a Justice of the 
Peace and that upon the application of the 
complainant the appropriate departmental form 
shall be supplied to him. 

(c) If the complaint so signed differs in substance 
from the original complaint referred to in paragraph 
(a) of this subregulation no further action shall be 
taken by the Director General and the complainant 
shall be informed accordingly; but if the complaint 
so signed does not differ in substance from the 
original complaint, the Director General may cause 
an inquiry to be held, and notice of that inquiry shall 
be given to the teacher against whom the complaint 
was made, and to the complainant, at least a week 
before the date fixed for the inquiry. 

(2) . . . 
(3) . . . 

(Our emphasis.) (WAGG 29/6/61 p. 2065.) 



1032 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

Regulation 136 read and still reads as follows: 
136 An inquiry shall be confined only to matters 

relevant to the complaint notice of which shall be 
given to the teacher against whom the complaint was 
made. 

It thus appears to us that when an information is laid 
before the Director General of Education relating to an 
alleged wrong action or improper conduct by a teacher he 
is required to make a preliminary decision on whether or 
not that information is to be investigated either as an 
alleged act of misconduct as defined and within the ambit 
of section 7C of the Education Act or a "mundane or 
minor matter" under regulation 135 of the Education 
Act Regulations 1960. 

Both those provisions confer a discretion upon the 
Director General of Education as to whether he 
"inquires" or not. 

We can envisage that an information initiated under 
regulation 135 may turn out to be of a more serious 
nature than it first appeared, causing the Director 
General of Education to change the nature of the 
investigation from under the provisions of that 
regulation to the provisions of section 7C of the 
Education Act and we see no difficulty with or 
impediment to, that course of action. 

Having expressed those views it follows that there is no 
substance in our view to the claim by the applicant that it 
can challenge a proceeding under section 7C of the 
Education Act 1928 by recourse to the procedures of 
regulation 135 of the Education Act Regulations 1960. 

It would also be quite wrong and improper for us to 
allow a different proceeding which could be said to be 
directed towards the same result as an appeal under 
section 78 (1) (b) (iii) of the Act, however grounded. 

Additionally we discern no power open to us to direct 
what letters may be forwarded by the Director General of 
Education to a teacher, the way they are to be written or 
where they shall or shall not be filed at the conclusion of 
any inquiry under section 7C of the Education Act. 

For those reasons alone and subject to what follows we 
would not take the application any further and determine 
it by an Order of Dismissal. 

We next deal with the submissions by the parties upon 
the other matters raised and which go to the Tribunal's 
jurisdiction under the Industrial Relations Act 1979 and 
that takes us to the construction to be placed upon 
section 78 (1) (a) (i) and (ii) of the Act, firstly: 

(a) to enquire into and deal with:— 
(i) any industrial matter relating to a teacher, 

a group of teachers or teachers generally; 
and 

We consider that the language of that provision is clear 
and unambiguous as what is or is not an industrial matter 
is clearly defined in section 7 of the Act. 

The prohibition in that definition is equally clear when 
it says: 

But does not include any matter regulated under 
conditions of employment prescribed under the 
Education Act 1928. 
(and we interpolate from our earlier conclusions 
that the reference to the Education Act 1928 
includes the Education Act Regulations 1960.) 

except by the consent of all the parties and the Tribunal. 
The respondent did not so consent in these 

proceedings. 
Section 28 of Part VII Regulations of the Education 

Act 1928 gives the Honourable Minister for Education 
the power to make regulations for all or any designated 
purposes. 

Subsection (1) (d) of that section covers: 
(d) The admission, training, examination 

certification, classification, appointment 
promotion, transfer, dismissal, resignation, leave of 
absence, discipline and duties of teachers. 

The Education Act Regulations 1960 provide for those 
sorts of things as an examination of those extensive 
Regulations reveals. 

To what then does section 78 (1) (a) (ii) relate when it 
says that the Tribunal has exclusive jurisdiction: 

(a) to enquire into and deal with 
(i) ... 
(ii) any matter concerning the interpretation 

or application of any Act or Regulation 
governing the service of a teacher, a group 
of teachers or teachers generally or 
concerning an inequity arising out of the 
application of any such Act or Regulation. 

(Our Emphasis.) 
The questions which come to our minds are firstly is it 

a qualification or proviso to section 78 (1) (a) (i) of the 
Act? On the wording of the Act it clearly is not. 

Secondly is it to be read as "any other matter 
concerning . . ."? 
and again on the clear wording it should not be so read. 

Thirdly is it an enabling provision to cater for the 
situation when the parties and the Tribunal agree under 
the definition of Industrial Matter in section 7 (8) of the 
Act that a condition of service regulated under the 
Education Act 1928 (or its regulations) shall be dealt with 
by the Tribuna;? We do not think so because the 
provisions of that definition so entitles the Tribunal and 
a further provision would be unnecessary and repetitive. 

Finally is it to be read as suggested by the respondent 
as an interpreting power and a power to determine 
whether any particular Act or regulation applies to a 
teacher? 

It seems to us that this provision in its first alternative 
is saying that the Tribunal may: 
* interpret any Act or Regulation governing the 

service of a teacher and declare the true meaning of 
such Act or interpretation. 

* determine whether or not the provisions of any Act 
or Regulation governing the service of a teacher do 
in fact apply to a teacher, teachers or a group of 
teachers. 

* determine whether or not the provisions of any Act 
or regulation governing the service of teacher has 
been correctly applied in the sense of whether or not 
the prescribed processes have been followed. 

and the results the exercise of those powers will be either 
a declaration of the true meaning of an Act or Regulation 
or a declaration that a particular Act or regulation does 
or does not apply to a teacher or a finding that prescribed 
processes have been observed or not and in the latter case 
the further result would be that the process may need to 
be redone in whole or in part. 

The second alternative contained in section 78 (1) (a) 
(ii) is as follows 

any matter concerning any inequity arising out of 
the application of any such Act or regulation 

Inequity ordinarily means "unfairness" and thus this 
alternative could be read as "concerning any unfairness 
arising out of the application of any such Act or 
regulation" entailing an examination of the result of the 
application of any Act or regulation to a teacher and 
testing that result for unfairness. 

That power we view as being quite specific but to what 
Acts does it refer? 

The question springs to mind — are the words "any 
Act or regulation" governing the service of a teacher to 
be read literally or are they to be taken as meaning Acts 
and/or regulations other than the Education Act 1928 
and its regulations and which the Tribunal is proscribed 
from dealing with in the definition of "Industrial 
Matter" in the absence of the consent of the parties? 

We pose that question because if it was intended that 
the Tribunal is not to enquire into and deal with "any 
matter regulated under the conditions of employment 
prescribed by or under the Education Act 1928" except 
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by the consent of the parties and the Tribunal, section 78 
(1) (a) (ii) read literally contradicts or overrides that 
specific provision. 

Such a result seems to us to be illogical and not 
intended and we do not read it as such. 

The other question that arises is what Acts or 
Regulations are there which govern the service of a 
teacher apart from the Education Act 1928 and its 
regulations? And is there any significance in the use of 
section 7 of the Act of the words "any matter regulated 
under conditions of employment prescribed by or under 
the Education Act 1928" and the words used in section 
78 (1) (a) (ii)' 'any Act or regulation governing the service 
of a teacher". 

The authorities suggest that "any is a word which 
excludes limitation or qualifications" . . . "but its 
generality may be restricted by the subject matter or the 
context" (Stroud's Judicial Dictionary of Words and 
Phrases — Fourth Edition — Volume 1 pp. 145 and 146). 

In the matter of the Victorian Chamber of Manufac- 
turers and Others and the Commonwealth and Others on 
the 13th day of August 1943 the High Court of Australia 
said inter alia: 

The authorities to which Mr Ham referred, Liddy 
v. Kennedy (2), Isle of Wight Railway Co v. 
Tahourdin (3), and other authorities cited in 
Stroud's Judicial Dictionary, 2nd ed and 
supplement, under the word "any", show that 
"any" is a word which ordinarily excludes 
limitation or qualification and which should be 
given as wide a construction as possible. "Any 
goods" therefore includes all goods except where 
this wide construction is limited by the subject 
matter and context of a particular statute [Attorney 
General v. Brown (4) (reversed by consent in conse- 
quence of the Indemnity Act 1920: se (5)] — See also 
Hall v. Jones (6). (This court refused special leave to 
appeal from this decision.) In the present case there 
is no indication in the subject matter or context of 
the Regulations to limit or qualify the ordinary wide 
construction of the word. 

Within the context of the Industrial Relations Act 1979 
and its subject matter it seems to us that section 78 (1) (a) 
(ii) is an expansion of the Tribunal's powers beyond its 
powers on "industrial matters' as defined and the powers 
of the Commission conferred on it under section SOB to 
exercise the jurisdiction conferred on the Commission 
constituted by the Commissioner by Division 2 — 
General Jurisdiction and Powers of the Commission to 
deal with instruments (Acts or Regulations) which are 
not made under the Act as are awards or industrial 
agreements but by some source external to the Commis- 
sion and which "govern the services of a teacher", the 
Education Act 1928 and its regulations excluded, except 
by the consent of the parties. 

In other words it gives to the Tribunal powers over all 
"things" governing the services of a teacher erected by 
Acts or regulations and not just those "things" to which 
the Commission is limited, namely industrial relations 
matters. 

To that extent in our view section 78 (a) (1) (ii) is a form 
of enabling provision saying to the Tribunal you may 
enquire into and deal with industrial matters as defined 
and in addition the provisions of any act or regulations 
which may exist now or in the future governing the 
service of a teacher subject to the proscription as to the 
Education Act 1928 and its regulations as contained in 
the definition of industrial matter in relation to a person 
who is a teacher as defined in section 73A of the Act. 

The words "under conditions of employment" in the 
interpretation of "industrial matter" in relation to a 
person who is a teacher as defined in section 73A of the 
Act and who is employed under the Education Act 1928 
could be read in a narrow sense of the colloquial use of 
them in the industrial relations arena namely, annual 
leave, sick leave, hours of work and the like. 

The Law Book Company Limited "Industrial 
Information Digest, Volume I" under the heading of 
"Conditions of Employment" says — "see Contract of 
Employment. See also Awards (p. 192)". 

The reference to the contract of employment is self 
explanatory. 

Under the heading of awards is the introductory 
paragraph: 

A wards. An industrial award is the instrument by 
which an industrial tribunal prescribes the 
conditions regulating the work of employees in the 
particular craft, industry or occupation to which the 
award relates. 
(My emphasis.) (p. 87) 

The "index" to the Education Act 1960 states that 
such regulations deal with as they relate to teachers, as 
follows: 

Part IV — Teachers. 
Division 1 — Admission and Appointment — 
Regulations 56-68 
Division 2 — Transfer — Regulations 69-75 
Division 3 — Certification — Regulations 76-79 
Division 4 — Examination — Regulations 80-84 
Division 5 — Resignation and Retirement — 
Regulation 85-86 
Division 5A — Dismissal for Inefficiency — 
Regulation 86A 
Division 6 — Appointments and Promotion 

Section A — General Regulations 87-90 
Section B — Positions in Primary Schools for 
which Promotion Lists are Prepared — 
Regulations 91-100 
Section BA — Appointment as Deputy 
Principle of Class I Primary of Class I Junior 
Primary School — Regulation lOOA-lOOE 
Section C — Advertised Vacancies — 
Regulations 101-102 
Section D — Principals and Deputy Principals 
of Senior Colleges and Secondary Schools — 
Regulations 102A-102DC 
Section E (Deleted by GG 8/880 p. 2692) 
Section F — Appointment to special Positions 
— Regulations 102I-102M 
Division 7 — Quarters and Accommodation — 
Regulations 103-106 
Division 8 — Salaries and Teaching Allowances 
— Regulations 109-114 
Division 9 — Leave — Regulation 115-133 
Division 10 — Misconduct and Complaints — 
Regulations 134-136 
Division 11 — Other Conditions of Service — 
Regulations 137-139 

We adopt the dicta of McTiernan J in the matter of 
Commissioner for Railways v. McCulloch (1946) ALR p. 
414 at p. 422 and which reads: 

. . . and that the employer shall then make 
available to him employment in the occupation in 
which he was employed prior to his war service' 'and 
under conditions no less favourable to him" than 
those applicable if he had remained in the employ- 
ment. "The word according to its ordinary 
meaning, is capable of including such matters as 
grade, rank and standing in the employment. 
Having regard to the purposes of the Act, I think the 
word should not be narrowed in construction to 
refer only to such matters as remuneration, hours of 
employment and holidays, but should be given the 
widest application that the ordinary meaning of the 
word allows. 

and thus in our view the words "conditions of employ- 
ment" include all of those matters which impinge upon 
the employment of a teacher including matters of 
discipline and accordingly we read that phrase as 
embracing all of the matters contained in the Education 
Act Regulations 1960 and pertinently those contained in 
Part IV Teachers, regulations 58 to 139 both inclusive. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.LG. 1034 

Having regard to the manner in which the exclusion to 
the interpretation in the Act of "Industrial Matter" in 
relation to teachers, is introduced namely "but does not 
include any matter regulated under conditions of 
employment prescribed by or under the Education Act 
1928" it may be the case that it was intended by the 
Parliament that the Tribunal was not to regulate or 
legislate upon, any such conditions of employment in the 
sense of varying, cancelling or replacing such matters but 
the words do not say that, they completely exclude 
particular subject matters from the jurisdiction of the 
Tribunal (except in the circumstances recited therein — 
namely by the agreement of the parties and the 
Tribunal). 

If our construction of the Act is correct it may be the 
case that there is a defect in that legislation if it was the 
intention of the Parliament that the Tribunal was to have 
jurisdiction over matters of disagreement whatever they 
may be, application, interpretation or results therefrom, 
between the parties without the consent of those parties 
and the Tribunal, arising from the application of the 
Education Act 1928 or the regulations made thereunder 
and that defect needs attention. 

For all of the reasons we have expressed in these 
reasons for decision this application is formally deter- 
mined by an Order of dismissal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. T8 of 1986. 

Between the State School Teachers' Union of Western 
Australia (Incorporated), Applicant and the 
Honourable Minister for Education, Respondent. 

Order. 
HAVING heard Mr R.L. Le Miere (of Counsel) on 
behalf of the applicant and Mr R.E. Cock (of Counsel) 
on behalf of the respondent, the Commission constituted 
by the Government School Teachers Tribunal pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders: 

That the application be dismissed. 

Dated at Perth this 6th day of February 1987. 
By the Government School Teachers Tribunal. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner, Chairman. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. TCR3 of 1986. 

Between the State School Teachers' Union of Western 
Australia (Incorporated), Applicant and the 
Honourable Minister for Education, Respondent. 

Before the Commission Constituted by the 
Government School Teachers Tribunal. 

Mr Commissioner G.J. Martin (Chairman), 
Mr D.G. Powell (Member), 

and Dr K.W. Evans (Member). 
The 11th day of December 1986. 

Mr W.S. Latter on behalf of the claimant. 
Mrs J. Harris on behalf of the respondent. 

Reasons for Decision. 
THE CHAIRMAN: This is the unanimous decision of 
the Tribunal. 

The following matter of disagreement between the 
parties had not been resolved by conciliation at a con- 
ference presided over by me pursuant to section 44 of the 
Industrial Relations Act 1979 on the 27th day of May 
1986. 

Regulations 103, 131 and 132 of the Education 
Act Regulations 1960 prescribe the conditions for 
Long Service Leave for employees employed in the 
calling of "teachers" and employed by the 
respondent. 

Regulation 132 deals with the credit towards and 
entitlement to Long Service Leave to which a 
Commonwealth or State Employee is entitled upon 
being appointed as such a teacher and whose 
appointment is continuous with his employment 
with a State instrumentality. 

Mr Mervyn Bond was appointed as a teacher on 
the 22nd day of December 1972 having been 
employed by the Western Australian Government 
Railways Commission from the 3rd day of April 
1945 until the 21st day of December 1972. 

Mr Bond commenced to accrue an entitlement 
with that Commission on attaining 18 years of age 
on the 22nd day of November 1946. He retired from 
the service of the Education Department on the 26th 
day of July 1985 aged 56 years. 

The claimant contends that the calculations made 
by the respondent on the amount of long service 
leave Mr Bond was entitled to upon his retirement 
are incorrect and that he should be paid a further 
amount equivalent to circa 2.7 weeks salary. 

The respondent denies that claim. 
The matter of disagreement between the parties, from 

the material before us, arose in the following way. 
Mr M. Bond (the employee) served an apprenticeship 

to a trade with the Western Australian Government 
Railways Commission ("Westrail") as from the 3rd day 
of April 1945. 

Under the relevant conditions of employment applic- 
able to him with that employer his service for the purpose 
of entitlements to long service leave commenced to 
accrue upon the occasion of his 18th birthday, the 22nd 
day of November 1946. [Industrial Agreement No. 35 of 
1930(10WAIGp. 324.] 

That agreement provided inter alia: 
1. All full-time wages workers in the Department 

who have served continuously for 10 or more years 
after attaining the age of 18 years will be entitled, 
subject to the following regulations, to three 
months' long service leave, to be granted at the 
convenience of the Department. 

2. They will be similarly entitled to a further 
period of three months' long service leave for 10 
years' continuous service in accordance with para- 
graph 4 hereof; and to a further period of three 
months for seven years' subsequent continuous 
service; and thereafter to a further period of three 
months' long service leave in respect of each seven 
years' subsequent continuous service. The words 
"continuous service" do not include the period 
during which a worker is on long service leave or any 
period exceeding two weeks a worker is absent 
without pay. A worker who has served continuously 
partly on the salaried staff and partly on the wages 
staff shall be treated as if the whole of his service had 
been served on the wages staff. 

(Our emphasis.) 
On the basis of that entitlement to long service leave as 

a wages employee of "Westrail", the employee pro- 
ceeded on three months' long service leave after com- 
pleting 10 years of continuous service on the 22nd day of 
November 1956. 

The employee commenced to accrue his next 
entitlement to long service leave from the 22nd day of 
February 1957 (the period of long service leave not being 
counted as service for the purposes of the long service 
leave provisions applicable to him). 

Thus after the completion of the next qualifying 
period of 10 years of continuous service on the 22nd day 
of February 1967 the employee proceeded again on long 
service leave for a period of three months. 
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The datum point for the commencement of the accrual 
of his next qualifying period, seven years of continuous 
service, for the reasons referred to above, commenced 
three months later on the 22nd day of May 1967. 

On the 21st day of December 1972 the employee 
terminated his contract of employment with "Westrail" 
to join the Technical Education Division of the Educa- 
tion Department (TAPE) as a "Lecturer Trades" as 
from the 22nd day of December 1972. 

At that time the employee for the purposes of the long 
service leave provisions applicable to him by virtue of his 
employment with "Westrail", had an accrued 
entitlement to five years and seven months towards the 
next complete qualifying period of seven years. 

Expressed in simple arithmetical terms that accrual 
was 

5 7/12 years 0f three months long service leave 
7 years 

or 
2.39 months of long service leave. 

To complete the qualifying period with "Westrail" the 
employee needed to serve a further period of one year 
and five months. 

As a teacher employed by the Education Department 
the employee is subject to the long service leave 
conditions as prescribed by the Education Act 
Regulations 1960. 

In the case where a person joins the Education 
Department as a teacher from a "State Instrumentality" 
those regulations provided in 1972 in regulation 132 that: 

132 (1) where a teacher is transferred to the 
Department from a position in a Western Australian 
Government Service carrying rights to long service 
leave, his accrued long service leave, if any, and 
accruing long service leave, if any, in that position, 
shall be counted towards his long service entitlement 
as a teacher. 

0Government Gazette of Western Australia 
19 March 1971 p. 855 subpage 44.) 

The entitlement to long service leave as a teacher in the 
employ of the Education Department was prescribed in 
those regulations as: 

130 (1) The Minister may grant a teacher on the 
permanent staff — 

(i) Who has 15 years' continuous service in 
the Department, long service leave for 26 
weeks on full pay; and 

(ii) Who has had 10 years' continuous service 
in the Department long service leave for 13 
weeks on full pay. 

(Government Gazette of Western Australia 
19 March 1971 p. 855 subpage 44.) 

No fine point is made by the parties of the word 
"transferred" (the respondent submitted that the 
employee was "seconded" between the 14th day of 
February 1972 and the 31st day of December 1972 and 
appointed to the Department as from the 1st day of 
January 1973) in regulation 132 (1) or the "Ministers 
discretion" under regulation 130 (1) for the purpose of 
these proceedings. 

The next step in the sequence of events occurred in 
1973 when by a letter dated 28 February 1973 the 
respondent advised the employee that he would become 
due for 13 weeks long service leave on the 21st day of 
December 1974 (that date was two years after the 
employee commenced employment with the respondent 
as a teacher), and there is no dispute between the parties 
as to that fact. 

To arrive at the date of the 21st day of December 1974 
as that upon which an entitlement arose for the employee 
to proceed on 13 weeks long service leave the claimant 
makes the following calculation as I interpret it working 
with a long service leave entitlement of three months (13 
weeks as it was in fact) after 10 years of continuous 
service. 

1035 

Table "A". 
(1) Long Service Leave Accrued with Westrail 

(a) = 5 years and 7 months x 3 months 
7 years 

5 7/12x3 
7 

= 2.39 months 
(b) Service to qualify for long service leave with the 

respondent: 3 months long service leave — 2.39 
months = .61 months to be accrued at the rate 
of three months long service leave after 10 years 
continuous service 
ie 10 x .61 

3 
= 2.033 years of service 
(In rounded terms as the claimant expressed it 
three months - 2.4 months = .6 months 
ie 10 x .6 

3 
= two years of service) 

(c) If the calculation is done by reference to 13 
weeks of long service leave as provided in the 
Education Act Regulations 1960 the result is 
2.02 years of service. 

The respondent explained its method of calulcation as: 
Table "B" 

(1) (a) 13 weeks of long service leave is 91 calendar 
days (ie 13 x 7). 

That period of leave accrued over 10 years of 
continuous service entails the completion of 3 650 
calendar days of continuous service (ie 365 x 10). 

(b) Therefore one day of long service leave accrues 
with the completion of every 40 days of continuous 
service ie 

3 650 = 40 
91 

(2) In the case of a qualifying period for 13 weeks of 
long service leave being seven years the calculation 
becomes: 

(a) 13 weeks of long service leave is 91 calendar 
days (ie 13 x 7) 
That period of leave accrued over seven years 
of continuous service entails the completion of 
2 555 calendar days of continuous service (ie 
365 x 7) 

(b) Therefore one day of long service leave accrues 
with the completion of every 28 days of 
continuous service 
(ie 2 655) = 28 days 

91 
(3) In the case of the instant employee who had served 

five years and seven months towards his next qualifying 
period of seven years with "Westrail", his "accruing 
long service leave" to be carried forward with the 
respondent, as a teacher was: 

5 years and 7 months or 2038 days 
28 

= 73 days 
The difference between 73 days and 91 days (13 weeks 

of long service leave x 7) is 18 days. 
To accrue 18 days at the rate of 13 weeks long service 

leave after 10 years of continuous service requires a 
further (18 x 40) or 720 days of continuous service. 

720 days is two years less 10 days. 
Thus, it was, as previously mentioned, that the 

employee was informed by the respondent that he was 
next due for long service leave, in its employment on the 
21st day of December 1974, two years after he joined the 
services of the respondent and the claimant does not 
disagree with that date. 
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Up to this point of the recitation of the sequence of 
events there are no difficulties — they arise with the next 
step — the respondent's advices to the employee. 

That advice arises from the provisions of the 
Education Act Regulations 1960 previously recited in 
these reasons for decision and which provided: 

130 (1) The Minister may grant a teacher on the 
permanent staff: 

(i) who has 15 years continuous service in the 
Department, long service leave for 26 
weeks on full pay and 

(ii) who has 10 years continuous service in the 
Department, long service leave for 13 
weeks on full pay . . . 

The respondent explained that a teacher chose after 
completing 10 years of continuous service whether he or 
she would then proceed on long service leave or the 
teacher could wait until further years of service were 
completed and make the decision to take the 13 weeks 
long service leave after the 10 years qualifying period or 
the 26 weeks long service leave after 15 years. 

The employee in question was advised by the 
respondent that his 26 weeks of long service leave would 
be due on the 21st day of December 1979, five years after 
the date on which he became entitled to long service leave 
in December 1974 on the basis of 10 years continuous 
service. 

Later the respondent claimed an arithmetical error had 
been made and that the employee was not entitled to the 
26 weeks period of long service leave until the 17th day of 
December 1981. 

The arithmetic of that calculation is as follows: 
Table "C" 

(a) 26 weeks of long service leave is 182 calendar days 
(ie 26 x 7). 

(b) 15 years of continuous service is 5 475 calendar 
days (ie 15 x 365). 

(c) Thus long service leave under this entitlement 
accrues on the basis of one day for each 30 days of 
continuous service 

(ie 5 475 = 30 
182) 

(d) The employee in question had to his credit from 
our previous calculations (and that of the parties) on his 
incomplete seven years qualifying period with Westrail, 
73 days of long service leave. He thus had to accrue an 
additional 109 days of long service leave (ie 182 days — 
73 days) at the rate of one day for each 30 days of 
continuous service or 109x30 = 3 270 days or 8.96 years 
(eight years and 350 days) 

(ie 3 270) t0 qualify for 26 weeks of long 
365 

service leave with the respondent. 

Translating that to the date of commencement of 
accrual ie 21 December 1972, produces the date of com- 
pletion of the qualifying period for an entitlement of 26 
weeks of long service leave of 21 December 1981 less 15 
days or circa 6 December 1981 (the slight differences in 
arithmetic are of no moment). 

The employee acting upon the original advice 
conveyed to him by the respondent proceeded on 23 
weeks of long service leave from July 1981. 

The employee retired from the service of the 
respondent on the 26th day of July 1985, three years and 
seven months and some days after the date upon which 
his last period of long service leave accrued, on the basis 
of the calculations just referred to. 

In such case subregulation 131 (3) of the Education 
Act Regulations 1960 creates a payment for pro rata long 
service leave on the basis of the proportion of time served 
bears to 10 years of 13 weeks long service leave. 

This would be for this employee: 
3 7/12 x 365 = 1 308 days 
less 23 weeks taken (161 days) [Regulation 130 (7) (a) 
(ii)] 
= 1 147 days at the rate of one day of leave for each 
40 days of continuous service = 29 days or 4 1/7 
weeks. 

To that must be added three weeks not taken in 1981 
making a total entitlement of 6 4/7 weeks or 6.6 weeks. 

The employee was paid 5.7 weeks of long service leave 
upon retirement and a further L3 weeks later in 
correction of an error thus totalling'seven weeks. 

The claimant claims that the employee was entitled to a 
total payment of 9.7 weeks of long service and the short 
fall therefore is 2.7 weeks. In arriving at those figures the 
claimant submits that as the employee did not exercise his 
right to proceed on long service leave after he first 
became entitled to it as a teacher on 21 December 1974 
(when he became entitled to long service leave with the 
respondent in accordance with the calculations referred 
to in these reasons for decision Table "A") he was 
entitled after a further five years service to a period of 26 
weeks long service leave on the basis as provided in the 
regulation of "26 weeks long service leave after 15 years 
continuous service" namely 22 December 1979 and not 
circa 6 December 1981 (as set out in Table "B") and 
calculations for pro rata up to the time of his retirement 
on 26 July 1985 should be calculated from that datum 
point. 
ie (a) Long Service Leave accrued to 22 December 

1979 = 26 weeks. 
Leave taken in July 1981 = 23 weeks, leaving a 

credit of three weeks. 
(b) Period of Service from 22 December 1979 to 

26 July 1985 = five years and 31 weeks. 
Deducting the period of long service leave taken 

in 1981 ie 23 weeks leaves a residual period of service 
of five years and eight weeks towards the next 
qualifying period of 10 years. 

Therefore the pro rata payment due on 26 July 
1985 becomes 6.7 weeks 
ie 5 years 8 weeks x 13 weeks = 6.7 weeks 

10 years 
(c) To that period of 6.7 weeks is to be added the 

period of three weeks long service leave not taken 
and carried over from 1981. 

Adjustment = 9.7 weeks. 
Less the respondent's payment of seven weeks. 
Leaves a balance due of 2.7 weeks. 

The crux of the matter of disagreement becomes the 
manner in which the parties respectively construe the 
relevant provisions of the Education Act Regulations 
1960. 

At the time the employee joined the service of the 
respondent as a teacher the Regulations provided as 
follows: 

132 (1) Where a teacher is transferred to the 
Department from a position in a Western Australian 
Government service, carrying rights to long service 
leave, his accrued long service leave is any and 
accruing long service leave if any in that position, 
shall be counted towards his long service leave 
entitlements as a teacher. 

(WAGG 19 March 1971 p. 858 at subpage 46 
— Exhibit A) 

That regulation in our view poses no difficulty in 
construction. 

It says simply that the long service leave accruing to the 
employee in question with "Westrail" and being 2.39 
months of long service leave (in the claimant's calcula- 
tion — Table "A") for five years and seven months of 
continuous service or 73 days of long service leave (as 
calculated by the respondent — Table "B") shall be 
counted towards his entitlement to long service leave as a 
teacher. 
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That entitlement to long service leave arose from 
Regulation 130 and which prescribes two long service 
leave options for a teacher namely: 

either 
(a) to proceed on 26 weeks of long service leave 

after 15 years of continuous service 
or 

(b) to proceed on 13 weeks of long service leave 
after 10 years of continuous service. 

To calculate the employees long service leave credit 
upon his "transfer" or "secondment" or appointment 
as a teacher involves an arithmetical translation firstly of 
the nature of the credit towards the eventual entitlement 
under Regulation 130 namely: 

(a) 26 weeks of long service leave (182 calendar 
days) accruing long service leave with "Westrail" 
counted towards that entitlement ie 73 days leaves a 
balance of 109 days of long service leave to be 
accrued at the rate of 26 weeks after 15 years of 
continuous service and due on 21 December 1981 
(Table "C") 
or 

(b) An entitlement of 13 weeks of long service 
leave (91 calendar days) accruing long service leave 
with "Westrail" counted towards that entitlement 
ie 73 days leaves a balance of 18 days of long service 
leave to be accrued at the rate of 13 weeks of long 
service leave after 10 years of continuous service 
(Table "A" or Table "B") ie 21 December 1974. 

The difficulty between the parties is simply that the 
claimant does not treat those two entitlements as options 
for all purposes but as a separate and cumulative 
entitlements for some purposes. 

The claimant puts the proposition that having trans- 
lated the period of accrued long service leave with 
"Westrail" into time to be served with the respondent a 
point in time is established at which the employee is 
entitled to proceed on long service leave and that is done 
by taking firstly the point in time when an entitlement to 
13 weeks after 10 years of continuous service has been 
reached and it is agreed, as seen from these reasons for 
decision earlier on, that such a time was reached as the 
21st day of December 1974. 

The claimant's next step in its proposition is to say that 
the employee has thus at that point (21 December 1974) 
satisfied the first step of Regulation 130 and has in fact 
completed 10 years of continuous service with the 
respondent. 

Therefore, in five years time, the employee will have 
completed 15 years of continuous service with the 
employer and thus become entitled to 26 weeks of long 
service leave. This however is a misconception in our 
view of the long service leave provisions in question. 

We have said that the claimant treats the two options 
as cumulative for some purposes and concurrent for 
others, it does not suggest that the employee could have 
proceeded on 39 weeks of long service leave between 1974 
and 1979 or put another way, have accrued two periods 
of long service leave ie 13 weeks after 10 years and 26 
weeks after 15 years which would be the logical applica- 
tion of treating the two options for long service leave as 
separate distinct and cumulative. 

The acceptance of the claimant's proposition upon 
how to apply Regulation 132 as it existed at the time the 
employee joined the service of the respondent as a 
teacher involves a form of double counting in that whilst 
it agrees with the respondent's proposition to achieve the 
date upon which the employee became due for 13 weeks 
of long service leave after 10 years continuous service it 
chooses another method to arrive at the date upon which 
the employee is due for 26 weeks of long service leave 
after 15 years of continuous service and that in our view 
is contrary to the ordinary and unambiguous meaning of 
the regulation. 

A considerable amount of time was devoted by the 
applicant to a change effected to Regulation 132 in 1977 
and when it became (as it presently exists) the following 
so far as it is relevant to these proceedings. 

(2) (a) A Commonwealth or State employee is 
entitled to a credit towards an entitlement to long 
service leave under regulation 130, hereinafter 
referred to as a "long service leave credit", in 
respect of his service with a Commonwealth or State 
instrumentality, calculated according to the 
prescribed formula. 

(b) For the purposes of paragraph (a) of this 
subregulation, the prescribed formula is the 
formula: 

A = BxD 
C 

where 
A represents the long service leave credit, in days; 
B represents the period, in days, of continuous 

service with the instrumentality which — 
(i) ended on the date the employee left the 

service of the instrumentality; 
(ii) was, under the long service leave 

conditions of the instrumentality — 
(1) countable, as service towards entitle- 

ment to a period of long service leave; and 
(2) less than the period of service 

required to entitle an employee to a period 
of long service leave; and 

(iii) in respect of which the employee has not 
taken long service leave or received from 
the instrumentality any benefit in lieu of 
long service leave; 

C represents the period, in days, of continuous 
service with the instrumentality which, under the 
long service leave conditions of that instrumentality, 
would have entitled the employee to a period of long 
service leave had he remained in the employ of the 
instrumentality; and 

D represents the period, in days, of long service 
leave to which the employee would have been 
entitled under the long service leave conditions of 
the instrumentality had he completed the period of 
continuous service with the instrumentality 
represented by B. 

(WAGG — 25/2/77 pp. 615-616.) 
Applying that formula to the employee in question 

procudes: 
A = 5 years and 7 months x 91 

7 years 
5 7/12 x 365 x 91 

7 x 365 1 
67_ _91 
12 7 

= 73 days Long Service 
Leave Credit 

and 
(c) A Commonwealth or State employee credited 

with a long service leave credit shall be deemed to be 
entitled to long service leave under the provisions of 
regulation 130 on the day after he has completed the 
period of service from the date of his appointment 
as a teacher calculated according to the prescribed 
formula. 

(d) For the purposes of paragraph (c) of this 
subregulation, the prescribed formula is: 

(i) in respect of an entitlement to a period of 
long service leave of 13 weeks, the 
formula — 

E = (91 - A) x 40; and 
(ii) in respect of an entitlement to a period of 

long service leave of 26 weeks, the 
formula — 

E = (182-A) x 30 
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where 
E represents the period of service, in days, a 

Commonwealth or State employee must, complete, 
from the date of his appointment as a teacher, in 
order to be entitled to long service leave; and 

A represents, in days the employee's long service 
leave credit. 

(3) Where a State employee is entitled to a period 
of accrued long service leave, he shall be deemed to 
be entitled, as of the date of his appointment as a 
teacher, to that period of long service leave as long 
service under these regulations. 

(WAGG 25/2/77 — pp. 615-616) 
That provision using the results of the calculation 

made from subregulation (2) results as follows: 
(1) In respect of an entitlement to a period of long 

service leave of 13 weeks after 10 years of 
continuous service 
(91 x 73) x 40 = 720 days 

= two years less 10 days 
(2) In respect of an entitlement to a period of long 

service leave of 26 weeks after 15 years of 
continuous service 
(182 - 73) x 30 = 3270 days 

= nine years less 15 days 
Those calculations produce the same results as 

contained earlier in these reasons for decision in Tables 
"B" and "C" and we accept the respondent's 
explanation that the amendment of the Regulations in 
1977 merely "spelled out" in a precise formula the 
method it had applied to the Regulations as they existed 
in 1972. 

In so doing we reject the claimant's assertion that the 
1977 amendment of the Regulations introduced a new 
"formula" and which was applied in retrospect to the 
employee in question, contrary to law. 

For the reasons which we have expressed in these 
reasons for decision we conclude that the respondent 
correctly applied the long service leave provisions 
contained in the Education Act Regulations 1960 from 
time to time, to the employee in question and the claim 
made on his behalf by the claimant is determined by an 
Order of Dismissal. 

In so doing we are conscious of the fact that the 
Respondent's error in its original advices to the 
employees as to the due date of his second period of long 
service leave influenced the date upon which he took his 
retirement, and if it were not for that error he would have 
adjusted his retirement date so as to accrue additional 
payments for long service leave. 

In our view an equitable result will be achieved if the 
respondent acknowledged that situation and makes an 
additional payment to Mr Bond of 2.7 weeks salary. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. TCR 3 of 1986. 

Between the State School Teachers' Union of Western 
Australia (Incorporated), Claimant and the 
Honourable Minister for Education, Respondent. 

Order. 
HAVING heard Mr W.S. Latter on behalf of the 
claimant and Mrs J. Harris on behalf of the respondent, 
the Commission constituted by the Government School 
Teachers Tribunal pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the claim herein be dismissed. 

Dated at Perth this 11th day of December 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner, Chairman. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. T4 of 1985. 

Between the State School Teachers' Union of Western 
Australia (Incorporated), Applicant, and The 
Honourable Minister for Education, Respondent. 

Before the Commission constituted by the 
Government School Teachers Tribunal. 

Mr Commissioner G.J. Martin (Chairman). 
Mr D.G. Powell (Member). 
Dr K.W. Evans (Member). 

The 13th day of March 1987. 

Reasons for Decision. 
THE CHAIRMAN: This is the unanimous decision of 
the Tribunal: This application seeks to vary the 
"Government School Teacher' Salaries" Award (1981) 
by deleting the provisions in subclause (9) of Part 
V—Allowances and Additional Payments and inserting a 
new provision. 

Subclause (9) presently reads: 
9. Masters and mistresses in special Aboriginal 

schools and centres in special schools for mentally 
and/or physically handicapped children and in 
other special classes approved by the Director 
General — salary according to Column AB (four- 
years-trained teacher) or Column AS (other) of the 
Salary Scales. 

The application as filed sought to replace that 
provision in the following terms: 

9. Masters and mistresses in special Aboriginal 
schools and centres in special schools (sic) for 
mentally and/or physically handicapped children 
and in special classes — salary according to column 
AB (four-years-trained teacher) or Column AS 
(other) of the salary scales. 

It will be noted that the basic difference between those 
two provisions is the exclusion in the latter of the 
discretion of the Director General of Education to 
approve "other special classes" as being subject to the 
"additional payments" prescribed in the subclause, thus 
applying those "additional payments" to Masters and 
Mistresses teaching in all "special classes". 

The variation so sought was made on the following 
grounds: 

The current provision provides for teachers in 
special classes approved by the Director General to 
receive the allowance provided but the Director 
General does not give approval. Therefore, no-one 
teaching in special class receives an allowance. 

There have been significant and wide-ranging 
changes in Education Support (Special Education) 
teaching and the transfer of children from support 
schools to classes in ordinary schools, consequently 
the allowances should apply across the board to 
teachers in the Education Support System. 

[Schedule "B" accompanying the application], 
[Our Emphasis]. 

The matter first came for hearing before the Tribunal 
on 4 June 1986. 
The applicant explained that the phrases "special 
schools" and "special classes" as contained in the 
subclause had been replaced over the years by the phrases 
"education support schools" and "education support 
units" respectively. 

As more "handicapped students" are being integrated 
by Government policy into "normal schools" as distinct 
from attending education support schools the anomaly 
has arisen whereby a teacher teaching students with a 
degree of handicap in a latter school and receiving the 
allowance prescribed in the subclause, could be 
transferred to an education support unit to teach 
students with the same degree of handicap but not be 
paid the allowance. 
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The applicant's first witness was the Principal of the 
Yokine Language Development Centre (an education 
support centre). This centre is one of four in the 
Metropolitan Area catering for communication for 
handicapped children. 

It has a capacity for thirty children with 24 occupants 
presently. 

Three teachers are employed at this centre, two aides 
and part time attendance by a clerical and a specialist 
person. 

The subclause allowance is paid to the teacher. 
In the Principal's opinion from her experience in other 

schools, there are no distinguishing factors which justify 
the payment of different and lower salaries to teachers in 
education support units when compared with teachers in 
education support centres. 

The applicant then requested that inspections of 
various schools, centres and units be undertaken. That 
request was supported by the respondent, particularly in 
the light of the changes which had occurred over the 
years in "education support" or "special education". 

It explained some of the changes to us and pointed out 
that having regard to those changes it may be the case 
that in addition to opposing the applicants claim, it 
would ask the Tribunal to rescind the payment of the 
subclause salary for teachers presently in receipt of it in 
"education support centre". 

That was envisaged the respondent submitted because 
the education support centres (new since 1985) which 
were on the same campus as a normal school were part 
and parcel of the total campus of the school and in fact 
not specifically provided for in the subclause under 
review. 

Equating those centres to education support units the 
same in physical terms — probably meant that the higher 
salary should not have been paid to teachers in education 
support units, on its equation it should logically if not on 
merit alone oppose payment to teachers in education 
support centres situated on a regular school campus, as 
well. 

As a result of the applicant's request for inspections 
and the respondent's observations thereon we adjourned 
briefly to consider the position. Upon returning to the 
proceedings we advised the parties that we had 
considered the "precise nature of the problem we are 
being asked to solve" and having studied the wording of 
the subclause in question there seemed to be several 
options open to us and to the parties. They were: 

(1) To proceed with the application as presently 
worded before us and determine whether or not 
teachers in education support units should be paid 
the higher salary prescribed by the subclause 
or 

(2) Invite the parties to update the phraseology of 
the subclause without disturbing the payments 
presently being made to individual teachers and hear 
arguments as to whether other teachers should 
receive the higher salaries as envisaged by the 
application then before us. 
or 

(3) If the parties cannot agree on option two in 
detail or principle the respondent should make its 
own application to vary the structure of the 
subclause 

Accordingly we requested the parties to jointly and 
individually consider their positions and those options 
and to advise us of their elections and we adjourned the 
proceedings for those purposes and for inspection. 

The Inspections. 
23 July 1986. 

(1) Melville Senior High School. 
(a) We visited education support units catering 

for students with profound to severe hearing 

impairments and observed them in classrooms and a 
library situation. The teachers in those units receive 
the subclause salary. 

(b) We then visited two support units catering for 
"difficult" or "mentally affected" students who 
possessed some hearing impairment or bevavioural 
problem. The teachers in these units do not receive 
the subclause salary. 

(2) At the Belmont Senior High School we visited and 
education support unit located in the Enrichment 
Centre. The unit caters for children with special needs 
mainly in receptive and expressive skills. The work and 
responsibilities of the teacher in the unit were described 
to us in detail by the teacher in charge of the unit who 
also supplied us with a detailed written description of 
those matters. 

(3) The Yokine Language Development Centre was 
next visited and we were able to see at first hand the 
nature of the Centre which was described to us in 
evidence by its Principal. 
27 July 1986. 

(1) Balga Junior Primary School. 
Within this school is a double education support unit 

staffed by two teachers and a .1 teachers aide. The 
students catered for have language problems or are 
slightly retarded. 

The teachers supplied us with a short written 
description of their duties and responsibilities and we 
observed a class in progress. 

(2) Westminster Junior Primary School. 
This school has an education support unit staffed 

by one teacher catering for up to 12 intellectually 
handicapped children. 

A teacher's aide is available one day per week on a 
share basis with the Westminister Education 
Support Centre. 

The teacher does not receive the higher salary 
prescribed by the subclause under review. 

(3) Westminister Education Support Centre. 
We viewed the facilities and working of this centre 

and which was later the subject of evidence from its 
Principal Co-ordinator. 

(4) Sir David Brand School. 
This "special school" is designed and caters for up 
to 78 physically and mentally handicapped children 
of whom presently 72 are dependent on wheel 
chairs. 

The school is staffed by 13 teachers ans 13 
teachers' aides and we viewd all of the facilities and 
observed the various tasks which are required of the 
teachers. 

On 8 September 1986 we resumed the hearing of the 
application and on that day we were informed by the 
applicant that it had chosen the second of the options we 
posed to the parties on 4 June 1986 and entered a varied 
application which was allowed. 
The varied claimed new subclause (9) reads as follows: 

9. Teachers employed in Remote Community 
Schools, as per the schedule in the award, and 
teachers in Education Support Schools, Centres and 
Units — salary according to Column AB (four-year- 
trained teacher) or Column AS (other) of the salary 
scales. 

[Remote Community Schools are those schools 
previously known as Special Aboriginal Schools]. 

The varied subclause uses the present wording for the 
schools, centres and units involved and explicitly refers 
to education support centres for the first time. 

To assist us in our understanding of the problem 
before us the applicant traced the history of the subclause 
since 1958. 

It told us that in 1958 the respondent administratively 
introduced an "allowance" for teachers of physically 
handicapped children. 
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In 1961 the then Teachers' Tribunal, we were told, 
allowed an appeal against a Determination of the 
Minister for Education, and set an allowance for 
teachers in "special schools for native children and for 
mentally and physically handicapped children". 

The then Teachers' Tribunal was asked in 1965 by the 
applicant to award an allowance to teachers of "special 
classes" in primary and secondary schools. 

We were told that the Tribunal said inter alia in 
dismissing that claim: 

We do not consider that the task of teaching 
special classes is comparable to the task of teaching 
in special schools. In the special schools the children 
are more abnormal and for the most part look it. 
and 

Thus whilst these teachers have a different 
teaching assignment to the normal class teacher we 
do not consider that there is any measurable 
different in their respective responsibilities which 
warrants the granting of an allowance. 

[Our Emphasis] [Transcript Notes of 
Proceedings p 26]. 

The applicant repeated its claim in 1970 and the 
Tribunal again dismissed it re-iterating the lack of 
comparability between teachers in special schools and 
teachers in special classes but emphasising that in some 
cases teachers in "special classes" do have additional 
duties either of a teaching or administrative nature which 
should be compensated above the level of salary paid to 
teachers of normal children and considered that the 
discretion residing in the Director General of Education 
to approve the higher salary rate for teachers in "special 
classes" adequately provided for such cases. 

In 1984 the "Beazley Report" recommended, after 
detailing the manner in which physically and mentally 
handicapped children were catered for educationally, 
made recommendations towards integrating such 
children within "regular" schools. 

The applicant referred us to recommendation 184 of 
that report which deals with that question [Transcript 
Notes of Proceedings p 28], 

As a result of that report, the applicant told us the 
respondent embarked upon such an integration 
programme, establishing in 1985 the education support 
centres and paying to the teachers therein the higher 
salary in accordance with subclause (9). In addition such 
centres are entitled, we were told, to a full range of 
resources including administrative relief, clerical 
assistance, school stock and funding. 

As part of a continuing programme since 1981, there 
was a movement of severely and multiple handicapped 
children from custodial and care settings into the 
"special schools" (now the education support schools) 
and a total movement of less severely handicapped 
children into the education support centres and 
education support units. 

It was submitted that teachers in education support 
units often work in isolation, without the invaluable help 
of an official co-ordinator and having to deal with many 
of the problems that occur in education support centres. 
In addition to the responsibilities of a mainstream 
teacher, such teachers are responsible for additional 
administrative duties, parent contact and contact with 
specialists in the fields of child guidance, speech and 
occupational therapy and the like. 

The applicant's first witness in the resumed 
proceedings was the Principal co-ordinator of the 
Westminister Education Suport Centre. He told us the 
nature of and work within that centre, his role as the co- 
ordinator and the administrative and clerical relief 
provided. 

Three teachers are employed at the centre and a 
teachers aide. He expressed the view that teachers in 
education support schools perform additional tasks 

different from those performed in the "centres" and 
"units" but envisaged that in time with the increasing 
numbers of children in need of "special education" 
being brought from sheltered environments into main 
stream schools the work and responsibilities of teachers 
in education support centres and education support units 
are starting to become similar in nature. 

The similarities relate to tasks such as toileting, 
feeding, transport training and the like. 

This witness told us that in his view it was inequitable 
that the teacher in education support units "next door" 
to his centre and dealing with the same sort of population 
of children did not receive the subclause salary which the 
teachers in the centre did. 

He also expressed the view that: 
What has tended to happen in ed support branch 

schools is that they are now non-categorical which 
means there are many children there with all sorts of 
handicaps. Previously there might have been a 
physically handicapped school, an intellectually 
handicapped school, a sensory handicapped school. 
In many schools now those distinctions have been 
broken down and the thrust is towards non- 
categorical education for these children. But the 
level of training and expertise hasn't changed — in 
fact, it has increased. 

(Transcript Notes of Proceedings p. 37.) 
When asked about the degree of inter changeability 

possible between teachers in the three areas of education 
support, "schools", "centres" and units" and witness 
said: 

Currently they not only could but they would be 
expected to. Because of the nature of ed support 
branch there has been a move towards people 
working both segregated settings. So it is an 
expectation that we could. In my own case I feel I 
have sufficient training and expertise to be able to 
do that and the people I work with would also be 
able to that. 

(Transcript Notes of Proceedings p. 37.) 
The applicant's next witness was the teacher in the 

education support unit at Westminster Junior Primery 
School who elaborated upon what we had been told and 
seen during our inspection of that unit. 

She told us that she had 11 core students who were 
intellectually handicapped and also she assisted students 
from the school who need specific help. An aide is 
available to her one half day per week and the aide from 
the adjacent "centre" assists for half an hour on each of 
four mornings each week. 

Her duties include stock re-quisitioning, supervising 
the students on and off the bus, liaising with parents and 
specialist people such as speech therapists. In those tasks 
she is autonomous without reference to the Principal of 
the school except on matters relating to the school as a 
whole and does not have the administrative relief and 
assistance available to the Principal Co-ordinator of the 
adjacent centre. 

The respondent's submissions were commenced with 
an explanation of the structure and nonemclature of the 
"schools", "centres" and "units". 

In its explanation the respondent confirmed the 
change in nomenclature of the various educational 
support establishments and indicated that the 
introduction of the education support centres in 1985 
had resulted in some restructuring changes. 

The change in the education support schools has been 
the enrolment in those schools of a larger percentage of 
profoundly handicapped children. 

Some children who were previously in "special" 
schools are now in education support centres, "schools 
within schools" and are those of the school population 
with the lowest degree of handicap. 
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The core group of children in education support 
centres consists of children who were previously in either 
special schools or special classes — now education 
support units. Children who were in units and are now in 
centres are similar to those who are still in units. 

In addition to the core group of children in centres, the 
centres support children in need of remedial teaching on 
a part-time attendance basis. 

The centres are established with the status of a Class 
III school and the co-ordinating teacher is classified as a 
Class III Principal. 

When the education support centres were first 
proposed and then planned the intention was to have a 
larger percentage of students from the special schools 
including those with physical handicaps. The approvel of 
the Director General of Education that teachers in the 
centres be paid the higher salary prescribed in the 
subclause was based on that planning but the final 
planning was different so far as the competition of the 
student population was concerned. 

The special classes — now units are virtually 
unchanged still catering for students with learning and 
behavioural problems and the handicaps experienced by 
them are are those which have been placed in the special 
classes previously — now units — and they are still in 
those places. 

Additionally the respondent told us that there are 460 
teachers exmployed in the education support area in 28 
schools, 23 centres and 156 units. 219 teachers are in the 
schools, 82 in the centres and 159 in units. 

Like the applicant the respondent traced the history of 
the payments to teachers under the subclause in question. 
That history commenced we were told in the Minister's 
determination of 1 January 1954 with the following 
provision: 

Teachers in special schools for native children 
established in accordance with Regulation 282 of 
these Regulations. Men 40.00 pounds, Women 
32.00 pounds. 

(WAIG 12 February 1954.) 
In 1955 these amounts were increased to 45.00 pounds 

and 38.00 pounds respectively and the following 
provision added: 

Special schools for mentally handicapped 
children; allowance to be in addition to all other 
allowances provided for the class of school on the 
work done; Headmaster 30.00 pounds, 
Headmistress 25.00 pounds, Master 15.00 pounds 
and Mistress 13 pounds. 

(WAIG 18 May 1955.) 
In 1961 the Tribunal confirmed the appropriateness of 

an allowance for teachers in special native schools and 
special schools for mentally or physically handicapped 
children. 

In so doing it said, inter alia: 
We have inspected a number of these special 

schools and, whilst admitting that the classes may be 
smaller and in certain cases the teachers may receive 
assistance from aides, we are satisfied beyond doubt 
that teachers in these schools — 

(1) carry a responsibility which is greater than 
that borne by the teachers of a normal 
class; 

(2) are subject to far greater stresses and 
strains than are the teachers of a normal 
class; 

(3) are called upon to perform duties which 
are in excess of, are more arduous than 
and are certainly more unpleasant than 
those which are performed by teachers of a 
normal class; and 

(4) in many instances have to develop closer 
contact with, and to work in association 
with, parents, medical staff and welfare 
departments and workers, which is in 
addition to their normal class duties. 

For these reasons, we are satisfied that there are 
good grounds for reinstating, in the Minister's 
determination, a special responsibility allowance for 
teachers in these special schools. 

(Transcript notes of proceeds pp. 45 and 46.) 
It did so in the following form: 

Teachers (including headmasters and head- 
mistresses) in special native schools appointed under 
regulation 262 of the Education Regulations and in 
special schools for mentally or physically 
handicapped children, in addition to all other 
allowances provided for the class of school or work 
done, an allowance of 50.(X) pounds. 

(WAIG 12 January 1962.) 
The 1965 decision of the Tribunal was referred to as it 

was by the applicant and reproduced earlier in those 
reasons for decision. 

The 1970 decision of the Tribunal was similarly 
treated. 

It was the respondent's basic submission that generally 
speaking teachers in education support units do not have 
the same level of responsibility as teachers in education 
support schools and thus cannot aspire to the same level 
of salary. 

Whilst, it was submitted, teachers in support units do 
have tasks which differ from those of teachers in 
"normal" classrooms, compensation for those tasks is 
provided by smaller class sizes, and support from the 
guidance branch and the education support branch. 
Accordingly the claim in the respondent's view must fail 
on the merits. 

As to the Commission's Principles the respondent 
submitted that there was no evidence before the 
Commission of changes in the nature of the work 
performed by the teachers concerned or their 
responsibilities which satisfied Principle 4.—Work Value 
Changes and if the increased salary prescribed by the 
subclause was to be regarded as an allowance, the lack of 
changes so referred to could not satisfy the criteria of 
Principle 9.—Allowances, particularly Principle 
9(a)&iii) or (9)(b)(iii) and (iv). 

If there was, as suggested by the applicant, an anomaly 
or inequity it must be, the respondent submitted, dealt 
with in accordance with Principle 6.—Anomalies and 
Inequities. 

The applicant had submitted in its arguments that the 
Principles did not arise for consideration in this matter as 
the application did not seek to do other than apply an 
existing provision to additional persons. 

In any event the application, if successful, would not 
create a "flow on" and as an existing provision it would 
have been budgeted for thus involving no additional 
costs to the respondent. 

Our Determination. 
As the recitation of the parties' submissions reveals, 

the prescription of a higher salary for teachers in special 
aborignal schools and special schools for mentally 
and/or physically handicapped children had its origins as 
an additional allowance in 1954 and 1955 respectively, 
and we note different allowances for the different types 
of schools and for males and females. 

That remained the case until 1961 when the then 
Teachers Tribunal prescribed the same allowance for all 
teachers (be they head masters, head mistresses, masters 
or mistresses) in special native schools and special 
schools for mentally or physically handicapped children. 

We note that prior to the 1961 determination teachers 
in special schools for native children recrived a higher 
allowance than for headmasters, headmistresses, masters 
and mistresses in special schools for mentally 
handicapped children, but we were not told and we do 
not know the reasons for those distinctions. Nor were we 
told and nor do we know why the Tribunal removed all 
of those distinctions in 1961 when it prescribed the same 
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allowance for all teachers (including head masters and 
head mistresses) in special native schools and special 
schools for mentally and physically handicapped 
children. 

Be that as it may, the fact is that the Tribunal by so 
doing equated the duties and responsibilities of teachers 
and the disabilities suffered in both types of schools. 

As the work of teachers in special aboriginal schools 
was not discussed at all in these proceedings we cannot 
comment on that equation. 

The question then becomes whether the duties and 
responsibilities of and the disabilities endured by the 
teachers in support units should be equated to those 
teachers in support schools (and by implication support 
centres) and so become entitled to the higher salary 
prescribed in the subclause as claimed by the applicant. 

The manner in which the existing subclause has been 
applied leads to some difficulties. It has been applied to 
teachers in the new support centres on the basis, as the 
respondent told us, that it was expected that those 
centres would have a large percentage of students from 
the special schools including those with physcial 
handicaps, but that did not transpire. 

In the result from the evidence before us, including the 
inspections which we undertook, it is clear that teachers 
in the support centres do not undertake the same 
responsibilities and duties and are not subject to the same 
working environment as are teachers in special schools. 

That they do receive the "special" salary applicable to 
special schools is thus fortuitous, but a fact. As a matter 
of numbers therefore of the 460 teachers employed in the 
education support area 301 teachers in special schools 
and centres receive the "special salary". Of the 
remaining 159 teachers in support units some do and 
some do not. 

From the evidence presented to us by teachers in 
support units and the inspections which we made of such 
units we conclude quite clearly that teachers in the 
support units are not subject to the same duties, 
responsibilities and disabilities of teachers in support 
schools, and indeed there are variations in those criteria 
between support units. 

As a matter of comparison some support units do 
appear to approximate to the support centre which we 
visited and were told about and in other cases the gap is 
wider. 

Those comparisons will change when that suport 
centre has physically handicapped children in its classes 
and for which it already has the necessary additional 
facilities. 

In our view whilst the various schools, centres and 
units are occupied in the manner which they are presently 
the subclause is inappropriately and inequitably 
structured and applied, and requires correction. 

The additional salary arising from the subclause 
should continue to be applied as it was originally 
structured to teachers in "Remote Community Schools" 
and Education Support Schools; and a lesser additional 
salary should be applied to teachers in Education 
Support Centres. 

There should be an additional salary for teachers in 
Education Support Units, at a slightly lower level and 
probably in several steps to cater for perceptible 
differences in the additional work responsibilities of and 
the disabilities endured by teachers in those units. 

In so saying, we are acknowledging that the work, 
responsibilities and disabilities of all teachers in support 
schools, centres and units justify the prescription of a 
higher rate of salary or additional allowance compared 
with teachers in "regular situations". 

It seems to us that the parties are capable of structuring 
such a re-designed subclause to give effect to those views. 

Such a new subclause prepared by the applicant and 
the respondent or in the absence of consensus by the 
applicant could then form the basis of a fresh application 
to vary the award and would need in our view to be 
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processed through an anomalies conference in 
accordance with Principle 6.—Anomalies and Inequities 
of the Commission in Court Session General Order No. 
261 of 1986 of 9 July 1986, as that is the nature of the 
problem. 

As the claim before us in our view cannot succeed as a 
merit of merit and to enable the matter to be approached 
afresh in the manner which we have outlined in these 
reasons for decision we formally determine the claim by 
an Order of dismissal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. T4 of 1985. 

Between the State School Teachers' Union of Western 
Australia (Inc), Applicant and the Honourable 
Minister for Education, Respondent. 

Order. 
HAVING heard Ms E.M.A. Parker on behalf of the 
applicant and Mr M.A. O'Connor and Mrs J. Harris on 
behalf of the respondent, the Commission constituted by 
the Government School Teachers Tribunal, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979, hereby orders: 

That the application be dismissed. 

Dated at Perth this 13th day of March 1987. 

(Sgd.) G.J.MARTIN, 
[L.S.] Commissioner, Chairman. 

COAL INDUSTRY TRIBUNAL — 

Awards/agreements — 
variation of — 

MINING AWARD. 
No. 4 of 1953. 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 3rd day of December 1986. 
Application No. 25 of 1986. 

Between Griffin Coal Mining Company Ltd, Applicant 
and the Coal Miners' Industrial Union of Workers 
of Western Australia, Collie, Respondent. In the 
matter of an application that notwithstanding 
Clause 6.—Wages of the Coal Mining Industry 
(Miners' Western Australia) Consolidated Award 
1981 the rate of pay for 190 ton trucks to be utilised 
by the company shall attract the rate of pay 
applicable to the 135 ton truck. 

Decision of the Tribunal. 
THIS is an application which simply provides "(t)hat 
notwithstanding the provisions of Clause 6.—Wages of 
the Coal Mining Industry (Miners' Western Australia) 
Consolidated Award the rate of pay for 190 ton trucks to 
be utilised by" the Griffin Coal Mining Company Ltd, 
"shall attract the rate of pay applicable to the 135 ton 
truck". There is in fact no rate applicable under the 
Award to the 135 ton truck but it is acknowledged by the 
parties that an agreement exists, and it is of reasonably 
long standing, between thfe Griffin Coal Mining 
Company Ltd and the Miners' Union whereby the rate 
for the 135 ton truck is currently $431.55. That has been 
arrived at on the basis of the formula prescribed in New 
South Wales and used frequently in this State which, as I 
understand it, provides that the existing Award rates 
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shall be increased where they are inadequate at the rate of 
38.16 cents per ton or perhaps it is 36 cents a ton, 
depending on which document one looks at, but in the 
circumstances nothing really turns on that on this 
occasion. 

The claim brought on behalf of the Griffin Coal 
Mining Company Ltd is simply that it proposes in 
January of next year or thereabouts, to bring on to the 
coal field a 190 ton Wabco truck. Its argument is that for 
all intents and purposes no extra skills are required to 
operate that vehicle than are required to operate the 
Caterpillar 785 or 135 ton truck which is currently in use 
on the field. To support its claim the Company adduced 
evidence from its maintenance manager, Mr Palmer. He 
testified that he had examined the respective vehicles and 
had come to the conclusion, for reasons which he stated, 
that there was really no difference between the two. 

Furthermore, the Company outlined in support of its 
claim the history of wage adjustments for lorry drivers 
over the years. In particular, it noted that in 1976 and 
1979 when similar cases to these had been put to the 
Tribunal, the Tribunal suggested that the idea of follow- 
ing the formula as of right was something that would not 
necessarily continue and cautioned about its use in the 
future. Furthermore, the Company says that there is no 
logic behind fixing a rate of pay based on the carrying 
capacity of the truck in the way in which has been the 
case in the past. It suggested that there should be some 
form of broad banding as had been done in other 
industries where vehicles of this nature were driven. 
Reference was made to the iron ore industry in the north- 
west of this State. 

The Union's case is that there is really nothing new 
about this application. It is similar in terms to other 
applications which have failed in the past when attempts 
have been made to deviate from the New South Wales 
formula. The Union says adopting that formula a rate of 
$446.81 is appropriate having as a cut-off point 200 tons 
as I understand the Union's case. 

Sadly, the Tribunal is equally divided on the matter 
and in the circumstances the decision falls to be that of 
the Chairman. 

Much has been said about the New South Wales nexus 
in the course of these proceedings. It is worth noting, 
however, that the New South Wales Award has a slightly 
different wage structure. Moreover, unlike ours it has 
written into it the formula that any lorry driver driving a 
vehicle in excess of 12 tons, which I think is the cut-off 
point, shall be entitled to a wage calculated on the basis 
of 36 or 38.1 cents per ton as the case might be, in excess 
of that 12 tons. Our Award on the other hand, provides 
that there shall be special rates to be fixed for vehicles 
over 110 tons. On two occasions in the not too distant 
past when cases of this nature were before the Tribunal, 
the Tribunal, differently constituted I might say, has said 
that the Union should not presume that the New South 
Wales formula will be followed automatically and that 
the time was approaching where the Tribunal might need 
to determine a cut-off point. 

In my view, in light of the evidence which has been 
adduced in these proceedings, that time has now arrived. 
The evidence is that there is very little difference between 
the vehicle now in question and the 135 ton truck. That 
evidence was not challenged. Furthermore, the evidence 
is that few, if any, additional skills will be required to 
drive this vehicle. Indeed the evidence is that it is likely to 
be easier to drive and it is more user-friendly than the 
existing vehicles on the field. On the basis of that it is very 
difficult to see how the Union can ask for anything 
greater than the rate fixed by agreement for the 135 ton 
truck. 

However, since the Tribunal cautioned against the 
continued blind use of the New South Wales formula 
both companies have, notwithstanding that cautionary 
note, seen fit to fix a rate of pay for trucks larger than 
were then in use and for which the Award provides a rate. 
The companies, as I have said, have seen fit to use the 

New South Wales formula. In those circumstances it is 
perhaps not suprising to hear the Union stand before the 
Tribunal today and say that the formula should continue 
to be applied. I do not think, in the light of that, it is 
unreasonable to expect or to hear that there is some 
expectation in the workforce that there will be a different 
rate for this truck than for its smaller counterpart. 

In the circumstances, though somewhat reluctantly, I 
am prepared to fix a different rate for this truck than for 
its smaller counterpart. The rate I have chosen is $435 a 
week. That recognises that the cut-off time for the New 
South Wales formula has come, and for the reasons I 
have mentioned earlier. It recognises too my belief that 
there is some reasonable expectation in the workforce 
that this truck would have a different rate than the 
existing truck. I admit that the rate is not scientifically 
arrived at. In matters such as this it is simply impossible 
to do that. Indeed, I suggest that the New South Wales 
formula has no science about it. 

In choosing the rate I have had no regard to what goes 
on in the iron ore industry in this State. It has never been 
the practice of this Tribunal to look outside the coal 
industry and I do not think that on this occasion I should 
do that, and therefore I have not done so. I have fixed the 
rate, however, having regard to the fact that deputies in 
the open cut are paid a rate of $443.64. The Union's 
proposal, if accepted, would have resulted in the lorry 
drivers being paid more than their supervisors. In my 
view that is a recipe for disaster and something which the 
Tribunal should steer clear of. 

Also it is to be noted that the claim before the Tribunal 
is not to fix a new rate in the Award on a broad banding 
basis but rather it is a claim simply by the Griffin Coal 
Mining Company to provide that notwithstanding what 
the Award might say, the vehicle in question is to attract 
a given rate. It is a special claim relating to this vehicle 
and I have dealt with it on the basis that it relates to this 
vehicle and this vehicle alone, and not attempted to strike 
a broad banded rate in the Award as perhaps the parties 
should look to in the long term. As far as I am concerned, 
it is a one-off matter. It is to be regarded as such and 
nothing more than that is to be read into it. I think the 
claim in its wording is somewhat misconceived in the 
sense that it says "notwithstanding" what the Award 
says the rate shah be the same as for the existing truck. 
The Award does not say anything. It simply says that 
there shall be a special rate for vehicles over 110 tons and 
for this particular vehicle the decision of the Tribunal is 
that that rate be $435, and so be it. 

Order. 
HAVING heard Mr S.J. Kenner on behalf of the Appli- 
cant and Mr E.G. Smith on behalf of the Respondent, 
the Tribunal, doth hereby award, order and prescribe:— 

That for motor truck drivers of the Wabco 190 
trucks utilised by the Griffin Coal Mining Company 
Ltd the special rate in accordance with item 9 of 
Clause 6.—Rates of Wages of the Coal Mining 
Industry (Miners' Western Australia) Award 1981 
as amended and consolidated shall be $435 per 
week. 

Dated at Collie this 3rd day of December 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, 

Western Australian Coal Industry Tribunal. 

54421—11 
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NOTICES — 
Union matters — 

No. 488 of 1987. 

NOTICE is given of an application by the "Western 
Australian Railway Officers Union" under the Industrial 
Relations Act 1979 for an alteration to Rule 4.— 
Membership of its regiatered rules. 

The organisation wishes to amend the rule in the 
following terms:— 

(i) In subrule (g) of rule 4 delete the word 
"person" after the word "Any" and insert in 
lieu thereof the word "persons". 

(ii) In subrule (g) of rule 4 delete the word "his" 
after the words "clearance from other Union, 
and" and insert in lieu thereof the word 
"their". 

So far as is material the rule woyld then read:— 

Membership. 
1. (a) . . . 

(i) ... 
(ii) ... 

(a) ... 
(b) ... 
(c) . . . 

(b) . . . 
(c) . . . 
(d) . . . 
(e) . . . 
(f) . . . 
(g) Any persons appointed from the Wages to the 

Salaried Staff shall produce a clearance from the other 
Union, and their contributions to this Union shall 
commence from the date such clearance has been granted 
and application for membership lodged. 

(h) . . . 

This matter has been listed before the Full Bench on 28 
July 1987. 

A copy of the Rules of the organisation and the pro- 
posed alteration may be inspected at my office, 815 Hay 
Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979 or any person who satisfies the Full 
Bench that he has a sufficient interest, or desires to 
object to the application may do so in accordance with 
Regulation 98 of the Industrial Relations Commission 
Regulations 1985. 

Dated at Perth this 4th day of June 1987. 

R. LOVEGROVE, 
Acting Deputy Registrar. 
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tEditor's Note: A list of new headings cross referenced to previous headings may be found at page 1520 of Western 
Australian Industrial Gazette (Vol. 63, Part 1, Sub Part 2). 
•Denotes Consent Award — (Formerly Agreements) 
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Gas Workers (Fremantle Gas and Coke Company) Agreement No. 1 of 1974  
Gate, Fence and Frames Manufacturing Award No. 24 of 1971  
Glassfibre Reinforced Cement Award No. A24 of 1984  
Gold Mining Consolidated Award No. 21 of 1967    
Goldsworthy Mining Limited ADSTE Staff Award No. 33 of 1981   
Golf Link and Bowling Green Workers Award No. 16 of 1967   
Government Chauffeur's Agreement No. 13 of 1972  
Government Dredge Masters, Mates and Engineers Award No. 34 of 1960  
Government Engineering and Building Trades Foremen and Sub Foremen Award No. 15 of 1973   
Government Railways Locomotive Enginemen's Award No. 13 of 1973   3 
Government School Teachers Salaries Award (1981)  4 
Government Water, Sewerage and Drainage Foremen's Award No. A10 of 1983   
Government Water Supply (Kalgoorlie Pipeline) Award No. 15 of 1981     69, 364, 435,485, i 
Government Water Supply Sewerage and Drainage Employees Award No. 2 of 1980  364, * 
Grain Handling (Maintenance Workers) Award No. C477 of 1979   377, £ 
Grocery and Match Manufacturing Award No. 11 of 1971  
Health Attendants Award No. 49 of 1978   
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AWARDS/AGREEMENTS — VARIATION OF — (continued) 
Health Workers — Community and Child Health Services Award No. 21 of 1979  
Hospital Employees (Homes of Peace) Consolidated Award No. 26 of 1960  
Hospital Employees (Perth Dental Hospital) Award No. 4 of 1970    
Hospital Laundry and Linen Service (Government) Award No. 36 of 1981   
Hospital Laundry and Linen Service (Salaried Officers) Award No. 36 of 1978   
Hospital Salaried Officers Award No. 39 of 1968  
Hospital Salaried Officers (Dental Therapists) Award No. 27 of 1977   
Hospital Salaried Officers (Nursing Homes) Award Nos. 18 and 19 of 1974  
Hospital Salaried Officers (Private Hospitals) Award No. 28 of 1977  
Hospital Salaried Officers (Red Cross Blood Transfusion Service) Award No. 17 of 1974  
Hospital Salaried Officers (Red Cross Social Work Service) Award No. 17A of 1974  
Hospital Salaried Officers (Silver Chain) Award No. 38 of 1978   
Hospital Salaried Officers (Spastic Welfare) Award No. 37 of 1978  
Hospital Workers (Cleaning Contractors — Private Hospitals) Award No. 2 of 1977  
Hospital Workers (Government) Award No. 21 of 1966  
Hospital Workers (Hostel Domestics) Award No. 19 of 1977   
Hospital Workers (Hostel Supervisors) Award No. 6 of 1978  
Hospital Workers (Ngal-a) Award No. 6A of 1958    
Hostel Workers (Aged and Disabled Persons Hostels) Award No. 5 of 1976   
Hotel and Tavern Workers Award No. 31 of 1977   
Ice Cream and Frozen Confectionery Manufacturing Award No. A32 of 1982  
Immigration Reception Centres Workers Award No. 9 of 1966  
Independent Schools Teachers Award No. 27 of 1976  
Industrial Catering Workers Award No. 29A of 1974   
Iron and Steel Industry Workers (Australian Iron and Steel Pty Ltd) Award No. 1 of 1968  
Iron Ore Production and Processing (BHP Minerals Co Limited) Award No. 22 of 1981  
Iron Ore Production and Processing (Goldsworthy Mining Limited) Award No. 43 of 1981  
Iron Ore Production and Processing (Hamersley Iron Pty Limited) Award No. 15 of 1985   
Iron Ore Production and Processing (Mt Newman Mining Co Pty Limited) Award No. A29 of 1984... 
John Lysaght (Australia) Limited Award No. 27 of 1967   
Journalists (Suburban and Free Newspapers) Award No. 1 of 1981  
Kalgoorlie Printing Award No. 28 of 1950  
Ladies Hairdressers Award No. 30 of 1962  
Landscape Gardening Industry Award No. 18 of 1978   
Laundry Workers Award No. 29 of 1981  
Leslie Salt Co Award No. 31 of 1982   
Licensed Car Salesmen's Award No. 24 of 1978   
Licensed Establishments (Retail and Wholesale) Award No. 23 of 1977  
Lift Industry (Electrical and Metal Trades) Award No. 9 of 1973   
Male Hairdressers Award No. 17 of 1963   
Manufacturing Chemists Award No. 3 of 1976   

. Marine Stores Award No. 13 of 1958   
Materials Testing Employees Award No. A5 of 1982   
Meat Industry (Government) Award No. A44 of 1981  
Meat Industry (North West Abattoirs) Award No. 18 of 1981  
Meat Industry (Sausage Casing Manufacturing) Award No. 32 of 1979  
Meat Industry (State) Award No. R9 of 1979  
Meat Industry (Western Australian Lamb Marketing Board) Award No. 37 of 1981  
Meat Industry (Western Australian Meat Commission — Robb Jetty Division) Award No. 16 of 1976 . 
Mechanical and Electrical Contractors (North West Shelf Project Platform) Award No. A10 of 1984 .. 
Mental Health Nurses Consolidated Award No. 13 of 1947   
Mental Health Rehabilitation Assistants Award No. 36 of 1965   
Metal Trades (General) Award No. 13 of 1965   209, 210, 294, 296, 382, 435, 633, 641,664,887, 969, 975, 976,977 
Metal Trades [Metropolitan (Perth) Passenger Transport Trust] Award No. 1 of 1974  
Metropolitan Prison Complex Catering Staff Award No. 1 of 1980  
Mineral Earths Employees Award No. 9 of 1975   
Minerals Production (Salt) Industry Award No. 36 of 1968   
Mineral Sands Mining and Processing (Engineering and Building Trades) Award No. 6 of 1977   
Mineral Sands Mining and Processing Industry Award No. 38 of 1981  
Miscellaneous Workers (Slow Learning Children's Group) Award No. A20 of 1980  
Miscellaneous Workers (State Energy Commission) Award No. 3 of 1967    
Motel, Hostel, Service Flats and Boarding House Workers' Award No. 29 of 1974  
Mothercraft Home and Training Centre Nurses Award No. 15 of 1965   
Motor Vehicle (Service Station, Sales Establishments, Rust Prevention and Paint Protection) Industry Award No. 29 of 1980. 
Municipal Employees (Kings Park Board and Others) Outside Workers Award No. 12 of 1972  
Museum Attendants Award 1980 No. 34 of 1980  
Musicians Award No. 10 of 1972  
Musicians General (State) Award No. A5 of 1985     
Nickel Mining and Processing Award No. 18 of 1975   
Nickel Refining Award No. 6 of 1971  
Nickel Smelting (Western Mining Corporation Limited) Award No. 18 of 1972  
Nurserymen's Award No. A30 of 1980   
Nurses (Child Care Centres) Award No. A23 of 1984   
Nurses (Community and Occupational Health) Award No. A26 of 1984  
Nurses (Day Care Centres) Agreement No. 18 of 1974   
Nurses (Day Care Centres) Award No. 11 of 1976  
Nurses (Dentists Surgeries) Award No. 44A of 1976  
Nurses (Doctors Surgeries) Award No. 44 of 1976  
Nurses (Homes of Peace) Award No. 28 of 1963   
Nurses (Independent Schools) Award No. 21B of 1962  
Nurses (Lady Gowrie Child Centre) Award No. A9 of 1984  
Nurses (Private Hospitals) Award No. 1 of 1966  
Nurses (Public Hospitals) Award No. 6 of 1968    
Nurses (Red Cross Blood Transfusion Service) Award No. 16 of 1979   
Nurses (Royal Flying Doctor Service) Award No. 18 of 1982  
Nurses (Silver Chain Association) Award No. 14 of 1965   

  435 
  435 
  435 
  435 
  435 
  435 
  435 
  435 
  435 

435,493,890 
  435 
  435 
  271,435 
  272, 435 
  164, 435 
  435 
  435 

165,273,435 
167,435,554 

  169, 435 
  169, 435 
274, 365,435,775 
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AWARDS/AGREEMENTS — VARIATION OF — (continued) 
Nurses (Welfare and Corrections) Award No. 3 of 1973   
Optical Mechanics Award No. 9 of 1970   
Outstation Pilot Crews — Harbour and Light Department Award No. A4 of 1981  
Paint and Varnish Makers' Award No. 22 of 1957   
Particle Board Employees Award No. 22 of 1964  
Particle Board Industry Award No. 10 of 1978     
Pastrycooks Award No. 24 of 1981  
Permanent Building Societies (Administrative and Clerical Officers) Award No. 26 of1975   
Pest Control Industry Award No. A9 of 1982      
Peters Ice Cream (WA) Limited Laboratory and Technical Employees Award No. 12 of 1981  
Photographic Industry Award No. A9 of 1980  
Pipe, Tile and Pottery Manufacturing Industry Award No. 34 of 1978  
Plaster Mill Workers Award No. 6 of 1962            
Plastic Manufacturing Award No. 5 of 1977   
Plywood and Veneer Workers Award No. 28 of 1981  
Plywood and Veneer Workers Award No. 24 of 1952   
Police Award No. 2 of 1966  ' 
Porcelain Workers Award No. 1 of 1970  
Poultry Breeding Farm and Hatchery Workers Award No. 20 of 1976   
Printing (Country) Award No. 9 of 1969  
Printing (Government Printing Office) Award No. 31 of 1975   
Printing (Newspaper) Award No. 23 of 1979      
Printing (Western Mail) Award 1984 No. A39 of 1982    
Private Hospital Employees Award No. 27 of 1971  
Professional Accountants Officers Award No. 20 of 1972  
Psychiatric Nurses (Public Hospitals) Award No. 14 of 1973   
Public Authorities Salaries Award No. PSA 3 of 1986   
Public Service Allowances (District) Agreement No. 5 of 1973   
Public Service Camping Allowance Agreement No. AG2 of 1985   
Public Service Diving and Flying Allowances Agreement No. PSA 16 of 1982   
Public Service Miscellaneous Allowance Award No. 14 of 1985   
Public Service Overtime Award 1978   
Public Service Salaries Agreement No. PSA 5 of 1985    
Public Service Shift Work Agreement No. PSA 24 of 1978    
Quarry Workers Award No. 13 of 1968  
Radio and Television Employees Award No. 3 of 1980  
Railway Employees Award No. 18 of 1969  178, 367, 435, 565, 
Railway Officers Award No. 1 of 1985   75, 367, 
Railway Refreshment Services Award No. 2 of 1972  
Rangers (National Parks) Award 1982 No. 17 of 1981  
Refractory Workers (Kaiser Refractories) Award No. 3 of 1981   
Residential Child Care Award No. A28 of 1981  
Restaurant, Tearoom and Catering Workers' Award No. 48 of 1978   
Retail Pharmacists Award No. 23 of 1965   
Rock Lobster and Prawn Processing Award No. 24 of 1977   
Roof Tile Fixers Award No. 20 of 1975   
Rope and Twine Workers Award No. 11 of 1963   
Saddlers and Leatherworkers Award No. 7 of 1962   
Salaried Staff Western Australian Institute of Technology Award No. PSA 25 of 1985     
Salaried Officers of the University of Western Australia Award No. 16 of 1977   
Salt Production and Processing — Dampier Salt (Operations) Pty Limited — Dampier and Lake McLeod Award No. A12 of 1985 
Saw Servicing Establishments Award No. 17 of 1977   
School Employees (Independent Day and Boarding Schools) Award No. 7 of 1979   
School Employees (University Colleges and Swanleigh) Award No. 7B of 1979   
Second Engineers (PWD) Award No. C392 of 1982   
Security Officers Award No. R25 of 1981  
Sheet Metal Workers (Government) Award No. 31 of 1973   
Sheet Metal Workers Award No. 10 of 1973   
Shop and Warehouse (Wholesale and Retail Establishments) State Award No. 32 of 1976  
Show Grounds Maintenance Workers Award No. 55 of 1968    
Slow Learning Children's Group (Salaried Officers) Award No. 13 of 1977   
Soap and Allied Products Manufacturing Award No. 25 of 1960  
Social Trainers (Nulsen Haven) Award No. A11 of 1985   
Social Trainers (Slow Learning Children's Group) Award No. A15 of 1984  
Soft Furnishings Award No. 23 of 1982    
State Batteries Agreement No. 42 of 1977   
State Energy Commission Construction Award No. 23 of 1970  
State Research Stations, Agricultural Schools and College Workers Award No. 23 of 1971  
Storemen's (Explosive Magazines) Award No. 7 of 1965   
Storemen (Government) Consolidated Award No. 20 of 1969  
Storemen Independent Wooldumpers Pty Ltd Award No. 36 of 1982  
Storemen's Rapid Metal Developments (Aust) Pty Ltd Award No. A44 of 1982  
Storemen (State Energy Commission) Award No. 4 of 1971  
Sugar Refining Award No. A41 of 1982   
Supermarkets and Chain Stores (Western Australia) Warehouse Award No. A26 of 1982   
Superphosphate Workers Award No. 7 of 1975   
Surveying Industry Award No. A45 of 1982   
Tea Attendants and Canteen Workers (SEC) Award No. 27 of 1974      
Teachers Aides Award No. 4 of 1979  
Teachers Aides (Independent Schools) Award No. A1 of 1983   
Teachers (Kindergartens) Award No. 22 of 1963   
Telfer Gold Mines (Production and Maintenance Employees) Award No. A13 of 1985   
Tertiary Education Non Academic Salaried Staff (Colleges) Award No. 3 of 1979  
Theatrical Employees (General Theatrical) Award No. A7 of 1984  
Theatrical Employees (Perth Theatre Trust) Award No. A9 of 1983   
Thermal Insulation Contracting Industry Award No. 1 of 1978   
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AWARDS/AGREEMENTS — VARIATION OF — (continued) 
Ticketwriters Award No. 29 of 1958   
Timber Workers Award No. 36 of 1950   
Timber Yard Workers Award No. 11 of 1951    
Tin Mining Award No. 14 of 1971    
Titanium Oxide Manufacturing Award No. 8 of 1975   
Tool and Material Storemen (Education Department) Award No. 24 of 1974  
Transport Trust Salaried Officers Award No. 3 of 1977   
Transport Workers (Eastern Goldfields Transport Board) Award No. 23 of 1976   211, 275, 
Transport Workers (General) Award No. 10 of 1961  
Transport Workers (Government) Award No. 2A of 1952   
Transport Workers Mobile Food Vendors Flash Food Canteens Award No. 3 of 1986  
Transport Workers (Passenger Vehicles) Award No. 47 of 1978   
Transport Workers (State Energy Commission) Award No. 40 of 1965   
Vehicle Builders (PWD) Agreement No. 36 of 1971  
Vehicle Builders Award No. 9 of 1971   
Ward Assistants (Mental Health Services) Award No. 35 of 1966   
Watchmakers and Jewellers Award No. 10 of 1970   
Western Australian Alcohol and Drug Authority, Administration, Clerical and General Officers, Salaries, Allowances and Conditions 

Agreement No. 6 of 1984   
Western Australian Arts Orchestral Foundation Incorporated Award No. 4 of 1984  
Western Australian Fire Brigades Board Communications Systems Officers Salaries Allowances and Conditions of Service Agreement 

No. PSA AG6 of 1985     
Western Australian Metropolitan Teaching Hospitals — Salaries and Conditions of Service Award (Medical Officers) No. PSA 18 of 

1986    
Western Australian School of Nursing (Salaried Officers) Award No. 37 of 1978   
Western Australian State Public Hospitals, Medical Practitioners Award No. PSA 19 of 1986   
Western Australian Tourism Commission Employees Agreement No. PSA AG1 of 1985   
Wineries Award No. 31 of 1969  
Wire Manufacturing (Australian Wire Industries Pty Ltd) Award No. 24 of 1970  
Woodchip Industry Award No. 21 of 1976  
Wool, Hide and Skin Store Employees' Award No. 8 of 1966  
Wool Scouring and Fellmongery Industry Award No. 32 of 1959  
Wool Sorters (Wool Scouring Works) Award No. 41 of 1956  
Zoological Gardens Employees Award No. 29 of 1969  

435 
276, 435 

435 
435 
435 
435 

369, 435 
185, 435 

435 
186, 435 

435 

BOARDS OF REFERENCE — DECISIONS OF - 
Railway Employees Award No. 18 of 1969 — Claim re workshop allowances seeking higher disability grouping — Granted in part  605 

CANCELLATION OF AWARDS/AGREEMENTS/RESPONDENTS — 
Civil Service Association and Chairman, Public Service Board — No. PSA 40 of 1986 - 

to by union and referred to CICS for hearing  
Public Service Accommodation Allowance Award 1981  
Swanleigh (Salaried Staff) Award No. A30 of 1978   
Teachers of English (Migrants and Refugees) Award No. M8 of 1980   

- Application re cancellation of award, objected 

CANCELLATION OF ORDERS — 
Amalgamated Metal Workers Union and JLV Constructors Pty Ltd — Appeal No. 1287 of 1986 — Cancellation of Order No. CR602 

of 1986   
Amalgamated Metal Workers Union and Another and Milec Electrical Services Pty Ltd and Another — Appeal No. 1084 of 1986 — 

Cancellation of order CR553 of 1986 -•••• 
Amalgamated Metal Workers Union and Robe River Iron Associates — No. 758 of 1986 — Cancellation of Order No. 748 of 1986 

issued by Commission in Court Session pursuant to section 32 of IR Act 1979 on 21 August 1986  
Australian Workers Union and Robe River Iron Associates — No. 1158 of 1986 — Cancellation of item in Order No. CR43 of 1978   
Australian Workers Union and Robe River Iron Associates — No. 1157 of 1986 — Cancellation of Order No. C619 of 1985   
Australian Workers Union and Robe River Iron Associates — No. 1158 of 1986 — Cancellation of items 8 and 16 in Order No. CR43 

of 1978     
Building Trades Association and Others and Springdale Comfort Pty Ltd — Appeals Nos. 849 to 853 of 1986 — Cancellation of Orders 

Nos. CR550, CR566, CR567, CR569 of 1986 dated 27 and 28 August and 1 September 1986  
Electrical Trades Union and Hamersley Iron Pty Ltd — Appeal No. 193 of 1987 — Cancellation of Order No. CR28 of 1987   
Maritime Workers Union and Others and Australian Shipbuilding Industries (WA) Pty Ltd — Appeal No. 1131 of 1986 — Cancellation 

of Order Nos. CR707 and CR713 of 1986  
Printing and Kindred Industries Union and West Australian Newspapers Ltd — No. 23 of 1987 — Cancellation of Order No. C29 

of 1984 and CR545 of 1984     
Royal Australian Nursing Federation and Silver Chain Nursing Association Inc — Appeal No. 1324 of 1986 — Cancellation of Order 

No. CR744 of 1986  

COMMISSION IN COURT SESSION — APPEALS AGAINST DECISION OF BOARD OF REFERENCE — 
Hospital Salaried Officers Association and Administrator, Royal Perth Hospital — Appeal No. 1307 of 1986 — Against decision (at 

66 WAIG 1982) re change from eight day fortnight to nine day fortnight — Dismissed  483 
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COMMISSION IN COURT SESSION — MATTERS DEALT WITH — 
Amalgamated Metal Workers Union and Robe River Iron Associates — No. 758 of 1986 — Order re termination pay, personal accident 

and sickness policy, paid union meetings, wash-up time, rents and accommodation charges and issuance of waterproof jacket. Claims 
numbered 1, 3, 4, 5, 6, 6a, 7, 9, 10, 11, 12, 13, 14, 16, 17, 19, 20, 22, 23, 24, 25, 26, 27, 30 and 32 in exhibit 9 be dismissed, while all 
remaining matters in this application be discontinued on 31 December 1986 and Order of Commission in Court Session issued 
pursuant to section 32 of IR Act 1979 on 21 August 1986 be cancelled from date prescribed in Clause 2 (Hi) (a) of this order  

Australian Workers Union and Hon Minister for Education and Another — No. 549 of 1986 — Claim re deletion of clauses in award 
— Granted  

Australian Workers Union and Others and Confederation of Western Australian Industry — No. 261 of 1986 — Claim seeking 
exclusion of award from schedule of State Wage Case  

Civil Service Association and Chairman, Public Service Board — No. PSA 40 of 1986 — Claim re cancellation of "Public Service 
Accommodation Allowance Award" 1981 — Granted  

Federated Engine Drivers Union and Robe River Iron Associates — No. CR676 of 1986 — Claim re that P & H Shovels be manned 
by two persons — Ordered Accordingly  

Merchant Service Guild and Hon Minister for Transport — No. 559 of 1986 — Claim re deletion of clause in award — Granted  
Miscellaneous Workers' Union and Airlite Cleaning Pty Ltd and Others — No. A6 of 1985 — Claim seeking new award entitled 

"Contract Cleaners" Award 1986 — Award Issued  
Miscellaneous Workers' Union and Braemar Presbyterian Home for the Aged and Others — No. 1297 of 1986 — Order re increase in 

Nursing and Hospital Staff wage rates  
Miscellaneous Workers Union and Commissioner for Public Health — No. 1295 of 1986 — Claim re increase in wage rates in award 

— Granted   
Miscellaneous Workers Union and Hon Minister for Health — No. 1296 of 1986 — Claim re increase in wage rates in award — Granted . 
Miscellaneous Workers Union and Hon Minister for Works and Water Resources — No. 561 of 1986 — Claim re variation of deletion of 

a clause in award — Granted  
Miscellaneous Workers Union and Hon Premier of Western Australia and Others — No. 557 of 1986 — Claim re deletion of Clause 

in award — Granted  
Miscellaneous Workers' Union and St John of God Hospital and Others — No. 1194 of 1986 — Order re increase in Nursing and 

Hospital Staff wage rates  
Police Union and Hon Minister for Police — No. 679 of 1985 and No. 214 of 1986 — Claim re reduction in ordinery working hours 

to 38 hours per week — Granted  
Prisons Officers Union and Hon Minister for Prisons — No. 555 of 1986 — Claim re variation of "special provisions" clause in 

award — Granted  
Psychiatric Nurses Association and Boards of Management of Royal Perth Hospital and Another — No. 798 of 1985 — Claim re 

increase in wage rates and allowance in award — Granted  
Psychiatric Nurses Association and Hon Minister for Health — No. 797 of 1985 — Claim re increase in wage rates and allowance in 

award — Granted  
Royal Australian Nursing Federation and Alfred Carson Hospital and Others — No. 1234 of 1986 — Order re increase in Nursing and 

Hospital Staff wage rates  
Royal Australian Nursing Federation and Board of Management of the Perth Dental Hospital — No. 1322 of 1986 — Claim re increase 

in Special Allowances and Wage Rates in award — Granted  
Royal Australian Nursing Federation and Homes of Peace Incorporated — No. 1235 of 1986 — Order re increase in Nursing and 

Hospital Staff wage rates  
Royal Australian Nursing Federation and Hon Minister for Community Services — No. 1321 of 1986 — Claim re increase in allowances 

and wage rates in award — Granted in part  
Royal Australian Nursing Federation and Hon Minister for Health and Others — No. 1323 of 1986 — Claim re increase in wage rates 

in award — Granted  
Royal Australian Nursing Federation and Hon Minister for Health and Others — Nos. 759, 797, 798 of 1985, No. 1212 of 1986 — 

Claim re wage rates — Granted  
Royal Australian Nursing Federation and Ngal-A Mothercraft Home and Training Centre (Inc) — No. 1242 of 1986 — Claim re 

variation of wages clause and special allowance clause — Granted  
Royal Australian Nursing Federation and Red Cross Society, WA Division — No. 1240 of 1986 — Order re increase in Nursing and 

Hospital Staff wage rates  
Royal Australian Nursing Federation and Royal Flying Doctor Service — No. 1241 of 1986 — Order re increase in Nursing and Hospital 

Staff wage rates  
Royal Australian Nursing Federation and Silver Chain Nursing Association — No. 1236 of 1986 — Claim re increase in wage rates 

in award — Granted  
Shop, Distributive and Allied Employees Association and Boans Limited and Others — No. 931 of 1986 — Claim re variation of 

annual leave clause in award — Dismissed  
Shop, Distributive and Allied Employees Association and Boans, a division of Myer Stores and Others — No. 888 of 1986 — Claim re 

allowances for ordinary hours worked between 1.00 p.m. and 6.00 p.m. Saturday plus additional allowances of 25 per cent and 
consequential variations — Dismissed  

Trades and Labour Council of Western Australia and Hon Minister for Industrial Relations and Others — No. 587 of 1986 — 
Withdrawn  

Trades and Labor Council and Others and Hon Minister for Industrial Relations and Others — 587, 555, 561, 549, 559, 557, T5, PSA 40 
of 1986 — Deletion of clauses in various awards regulating housing accommodation or board of government sector employees — 
Granted  

CONFERENCES — MATTERS ARISING OUT OF — 
Amalgamated Metal Workers Union and Centrigrade Service — No. C914of 1986 — Order re site allowance at Parry Centre Project.... 
Amalgamated Metal Workers Union and Hon Minister for Works — No. C892 of 1986 — Order re variation to award  
Amalgamated Metal Workers Union and Hon Minister for Works — No. C893 of 1986 —Order re variation to award  
Amalgamated Metal Workers Union and Hon Minister for Works — No. C74 of 1987 — Order re operative date of Order No. C892 

of 1986   
Amalgamated Metal Workers Union and JLV Constructors Pty Ltd and Webb Constructors — No. C159 of 1987 — Order re site 

allowance at Boddington Gold Mine Construction Project  
Amalgamated Metal Workers Union and JLV Constructors Pty Ltd and Others — No. CI22 of 1987 — Order re Metal Trades (Worsley 

Alumina Refinery Modification and Construction) Order No. C122 of 1987  
Amalgamated Metal Workers Union and Minister for Transport — No. C531 of 1986 — Order re construction allowance and confined 

space allowance applicable to large civil engineering projects  
Amalgamated Metal Workers Union and Newmont Holdings Pty Ltd — No. C522 of 1986 — Order re variation to award  
Amalgamated Metal Workers Union and Others and Fremantle Port Authority — No. C104 (I) of 1987 — Order re memorandum of 

Terms of Agreement  
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CONFERENCES — MATTERS ARISING OUT OF — (continued) 
Amalgamated Metal Workers Union and Others and Fremantle Port Authority — No. C104 (2) of 1987 — Order re memorandum of 

Terms of Agreement  
Amalgamated Metal Workers Union and Others and Fremantle Port Authority — No. C104 (3) of 1987 — Order re memorandum of 

Terms of Agreement  
Amalgamated Metal Workers Union and SCM Chemicals Limited — No. C221 of 1987 — Order re increase in employee Super- 

annuation Fund conditions and changes to procedures  
Amalgamated Metal Workers Union and World Services and Construction Pty Ltd — No.C83 of 1987 — Order re allowance for 

shutdown period of work relating to Revamp Project BP (Kwinana) Refinery  
Australasian Society of Engineers, Moulders and Foundry Workers and Others and Transperth — Metropolitan (Perth) Passenger 

Transport Trust — No. C220 of 1987 — Order re variation to award  
Australasian Society of Engineers, Moulders and Foundry Workers and State Energy Commission — No. C235 of 1987 — Order re Use 

of Contractors Agreement  
Australasian Society of Engineers, Moulders and Foundry Workers and State Engineering Works — No. C759 of 1986 — Order re 

replacement of schedule in matter No. C167 of 1981  
Australian Workers Union and Mt Newman Mining — No. C681 of 1986 — Order re wage rates for employees operating new equipment 

and designated as "Anfo Mobile Equipment Driver/Operator"  
Australian Workers Union and Mt Newman Mining Co Pty Limited — No. C822 of 1986 — Order re Industrial Relations (Mt 

Newman Mining Co Pty Limited) order and replaces order made pursuant to Application Nos. 1104 of 1985 and 71 of 1986   
Builders Labourers Federation and Arnold Daubikin Pty Ltd — No. C32 of 1987 — order re site allowance at WA International College, 

Joondalup Campus  
Builders Labourers Federation and Concrete Constructions (WA) Pty Ltd — No. C168 of 1987 — Order re site allowance at BP Oil 

Refinery site  
Builders Labourers Federation and DBM Contractors Pty Ltd — No. C837 of 1986 — Order re site allowance at office block in 

Ventnor Street, West Perth  
Builders Labourers Federation and Skytec — No. C196 of 1987 — Order re site allowance on Maylands site  
Builders Labourers Federation and Fennessy Construction — No. C63 of 1987 — Order re site allowance at Wanneroo Hospital site  
Builders Labourers Federation and Hallcraft Constructions Pty Ltd — No. C46 of 1987 — Order re site allowance at St. George's 

Terrace carpark site  
Builders Labourers Federation and Hallcraft Constructions Pty Ltd — No. C45 of 1987 — Order re site allowance at Glengarry 

Hospital site  
Builders Labourers Federation and Hon Minister for Works — No. C160 of 1987 — Order re site allowance at Waikiki School site  
Builders Labourers Federation and Hon Minister for Works — No. C888 of 1986 — Order re site allowance on the Woodvale 

Primary School site  
Builders Labourers Federation and Jaxon Construction Pty Ltd — No. C53 of 1987 — Order re site allowance at the Port Hedland 

Senior High School site  
Builders Labourers Federation and Jennings Construction Ltd — No. C843 of 1986 — Order re site allowance on the Joondalup 

College Campus site  
Builders Labourers Federation and Jennings Construction Limited — No. C836 of 1986 — order re site allowance at West Thornlie 

Primary School  
Builders Labourers Federation and J.M. Best & Son Holdings Pty Ltd — No. C889 of 1986 — Order re site allowance at Australind 

High School site and entitlement to one pair of safety boots and one bluey jacket  
Builders Labourers Federation and Master Builders Association — No. C895 of 1986 — Order re site allowance at "Northlands 

Centre", Balga  
Building Trades Association and Homeswest — No. C848 of 1986 — order re the supply free of charge to members of or eligible to be 

members engaged solely on outside work one winter jacket per year  
Building Trades Association and Leighton Contractors Pty Ltd — No. C81 of 1987 — Order re site allowance at Karratha Airport 

Tower site  
Commission's own motiuon and KJR Venture and Others — No. C20 of 1987 — Order re safety procedures applying to construction 

work on the Burrup Peninsula  
Construction, Mining and Energy Workers Union and Mt Newman Mining Co Pty Ltd — No. C377 of 1986 — Order re variation of 

allowance subclause in award  
Electrical Trades Union and Another and A.B. Tilbury and Others — No. C171 of 1987 — Order re site allowance at University of WA 

Law School extension site  
Electrical Trades Union and Another and Building Management Authority — No. C853 of 1986 — order re site allowance at 

Marangaroo Primary School site  
Electrical Trades Union and Another and Building Management Authority — No. C854 of 1986 — order re site allowance at Armadale 

Police Centre, Armadale  
Electrical Trades Union and Another and Building Management Authority — Ci33 of 1987 — Order re site allowance at Waikiki 

Primary School site  
Electrical Trades Union and Another and Building Management Authority — C134 of 1987 — Order re site allowance at Woodvale 

Primary School site  
Electrical Trades Union and Another and Co-operative Bulk Handling Limited No. C205 of 1986 — Order re schedule with respect 

to workers employed at Albany Grain Terminal  
Electrical Trades Union and Another and C.W. Norris & Co and Another — No. C222 of 1987 — Order re site allowance at Curtin 

University School of Nursing site  
Electrical Trades Union and Another and Garland & Co and Others — No. C172 of 1987 — Order re site allowance at Karratha 

Airport Control Tower site  
Electrical Trades Union and Another and G & M Mizza and Others — No. C170 of 1987 — Order re site allowance at commercial 

office block, Walker Avenue, West Perth site  
Electrical Trades Union and Another and IBI and Ronley Holdings — No. C870 of 1986 — Order re site allowance on Stage HI of the 

St Stephens High School  
Electrical Trades Union and Another and JLV Electrical Contractors and Engineers Pty Ltd and Another — No. C778 of 1986 — order 

re site allowance at Catholic Education Centre, Leederville  
Electrical Trades Union and Another and J.R. Morgar & Co and Another — No. C901 of 1986 — Order re site allowance on the 

Thornlie School site  
Electrical Trades Union and Another and Mt Newman Mining Co Pty Ltd — No. C41 of 1987 — Order re rates and provisions to apply 

to work carried out at Port and Railroad areas  
Electrical Trades Union and Another and O'Donnell Griffin Pty Ltd and Another — No. C112 of 1987 — Order re site allowance at 

Australind High School site  
Electrical Trades Union and Another and Schinder Grants Lifts Pty Ltd — No. C173 of 1987 — Order re site allowance at Murdoch 

University site  
Electrical Trades Union and Another and Seme Electrical Engineering and Others — No. C862 of 1986 — Order re site allowance on 

construction of college at Joondalup  
Electrical Trades Union and Another and Vanguard Electrical Services and Another — No. C466 of 1986 — Order re site allowance 

at Pier 21, Fremantle site  
Electrical Trades Union and Another and West Air Electrical — No. C863 of 1986 — Order re site allowance at Costain Australia Ltd 

housing site in Tom Price  
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CONFERENCES — MATTERS ARISING OUT OF — (continued) 
Electrical Trades Union and Another and Nicholle & Co and Others — No. C872 of 1986 — Order re site allowance on the shopping 

centre site at Maddington  
Electrical Trades Union and E & K Industries Pty Ltd — No. C102 of 1987 — Order re site allowance on the Armadale Police Centre  
Electrical Trades Union and E & K Industries Pty Ltd — No. C103 of 1987 — Order re site allowance at Churchlands College on the 

Kewest project  
Electrical Trades Union and Everett-Smith & Co Pty Ltd — No. C135 of 1987 — Order re site allowance at Collie District Hospital site.. 
Electrical Trades Union and G and S Industries — No. CHI of 1987 — Order re site allowance at Guildford Road Overpass — Tonkin 

Highway site  
Electrical Trades Union and I & M Electrical Pty Ltd — No. C114 of 1987 — Order re site allowance at Doubikin site, Joondalup 

College  
Electrical Trades Union and Prolec — No. C169 of 1987 — Order re site allowance at Chalice Constructions office block project 

Osborne Park site  
Electrical Trades Union and Ralph M. Lee (WA) Pty Ltd and Another — No. C429 of 1986 — Order re site allowance on Murdoch 

University project  
Electrical Trades Union and Vanguard Electrical Services and Another — No. C428 of 1986 — Order re site allowance on Office project, 

corner Murray and Colin Streets, West Perth  
Electrical Trades Union and Verlindens Electrical Service and Another — No. C554 of 1986 — Order re site allowance at Kalgoorlie 

Regional Hospital  
Electrical Trades Union and Westwide Electrics — No. C871 of 1986 — Order re site allowance at Parry Centre Project  
Electrical Trades Union and Williams Electrical Holdings — No. C556 of 1986 — Order re site allowance on Hotel/Motel Units, Great 

Eastern Highway, Belmont  
Federated Engine Drivers Union and Hamersley Iron Pty Ltd — No. C750 of 1986 — order re changes to Drivers Roster that is within 

applicants rail operations  
Federated Engine Drivers Union and Robe River Iron Associates — No. C676 of 1986 — order re that company revert to manning of 

P&H 2100 shovels with two persons pending the hearing and determination of CR676 of 1986  
Federated Engine Drivers Union and Transfield WA Pty Ltd and Another — No. C754 of 1986 — order re schedule of provisions 

applying to members of applicant union employed by respondents on construction of North West Shelf Gas Project, Burrup 
Peninsula  

Lowth C. and Sam Benn Pharmacy — No. C655 of 1986 — Withdrawn by leave  
Meat Industry Employees' Union and Wynne's Exports Pty Ltd trading as Clover Meats — C143 of 1987 — Order re Meat Industry 

Clover Meats North Perth (38 hour week) Order  
Merchant Service Guild and Hon Minister for Transport — No. C66 of 1987 — Memorandum of Terms of Agreement re rate of pay for 

Launchmasters  
Merchant Service Guild and Hon Minister for Transport — No. C67 of 1987 — Memorandum of Terms of Agreement re rate of pay for 

Launchmasters  
Merchant Service Guild and the Hon Minister for Transport — No. C68 of 1987 — Memorandum of Terms of Agreement re rates of pay 

for Masters and Launchmasters  
Merchant Service Guild and Hon Minister for Transport — No. C69 of 1987 — Memorandum of Terms of Agreement re rate of pay for 

Port Operations Officer  
Miscellaneous Workers Union and Corporate Property Services Pty Ltd — No. C130 of 1987 — Order re general disabilities allowance 

at Worsley Refinery site  
Transport Workers Union and Cockburn Cement Limited — No. C27 of 1987 — Order re dismissal of worker was justified and an ex 

gratia payment in consideration of service  
Transport Workers Union and Eastern Goldfields Transport Board — No. C865 of 1986 — Order re rate of pay for special charter 

service at double time and to be additional to award wage for weekly ordinary hours of work  
University Salaried Officers Association and University of Western Australia — No. PSA C20 of 1986 — order re schedule dealing with 

the retrenchment of non-academic staff and persons engaged on fixed term of specific projects  

CONFERENCES — MATTERS REFERRED — 
Amalgamated Metal Workers Union and Another and Australian Shipbuilding Industries (WA) Pty Ltd — No. CR713 of 1986 — Claim 

re re-employment of employees dismissed — Granted in part    
Amalgamated Metal Workers Union and Another and Metro-AOC Pty Limited — No. CR86 of 1987 — Claim re allowance for 

employees temporarily removed from place of work due to cyclone threat — Granted  
Amalgamated Metal Workers Union and Arjeff Agricultural and Engineering Pty Ltd — No. CR59 of 1986 — Claim re redundancy 

payments — Granted in part  
Amalgamated Metal Workers Union and CBI Constructors Pty Ltd — No. CR56 of 1987 — Claim re disability allowance — Granted 

in Part  
Amalgamated Metal Workers Union and Commissioner for Main Roads — No. CR137 of 1987 — Claim re unfair dismissal seeking 

reinstatement — Granted  
Amalgamated Metal Workers Union and Complen Alloy Engineering Pty Ltd — No. CR67 of 1986 — Claims re redundancy payment 

— Dismissed  
Amalgamated Metal Workers Union and Hon Minister for Works — No. CR131 of 1987 — Order re variation to award  
Amalgamated Metal Workers Union and JLV Constructors Pty Ltd — No. CR602 of 1986 —■ Claim re various allowances at Worsley 

Alumina site — Granted  
Amalgamated Metal Workers Union and JLV Constructors Pty Ltd — No. CR877 of 1986 — Claim re site allowance — Granted :.. 
Amalgamated Metal Workers Union and Monadelphous Engineering Associates and Another — No. CR708 of 1986 — Claim re site 

allowance — Granted  
Amalgamated Metal Workers Union and Perth Dental Hospital — No. CR809 of 1986 — Order re reclassification of employee as an 

electrician special class as defined by award  
Amalgamated Metal Workers Union and Robe River Iron Associates — No. CR879 of 1986 — Claim re unfair dismissal seeking rein- 

statement without loss of entitlements — Granted  
Amalgamated Metal Workers Union and Robe River Iron Associates — No. CR612G of 1986 — Claim re restoration of previous 

classifications or work arrangements or if not possible, equitable relief as granted by Commission — Dismissed  
Amalgamated Metal Workers Union and Robe River Iron Associates — No. CR612E of 1986 — Claim re removal of warning notice 

from employee's file — Dismissed  
Amalgamated Metal Workers Union and Robe River Iron Associates — No. CR612D of 1986 — Dispute re discontinuation of job 

classifications and reallocation of duties seeking previous classifications — Dismissed  
Amalgamated Metal Workers Union and WA Government Railways Commission — No. CR457 of 1986 — Claim re true interpretation 

of award  
Association of Draughting, Supervisory and Technical Employees and Mt Newman Mining Co Pty Ltd — No. CR846 of 1986 — Claim 

re intended dismissal of employee for misconduct would be unfair — Dismissed  
Association of Draughting, Supervisory and Technical Employees and Robe River Iron Associates — No. CR610(A) of 1986 — Claim 

re reinstatement to employment or seeking compensation — Granted in part    
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CUMULATIVE CONTENTS—continued 

CONFERENCES — MATTERS REFERRED — (continued) 
Association of Draughting, Supervisory and Technical Employees and Robe River Iron Associates — Nos. CR604 of 1986, CR610 of 

1986 and CR648 of 1986 — Claim re reinstatement of members of staff employed by respondent — Granted in Part  
Australian Railways Union and WA Government Railways Commission — No. CR486 of 1986 — Claim seeking interpretation of 

agreement re reduced manning level  
Australasian Society of Engineers, Moulders and Foundry Workers and Hamersley Iron Pty Ltd — No. CR215 of 1986 — Withdrawn 

by leave  
Australian Workers Union and Cockburn Cement Limited — No. CR432 of 1986 — Order re additional allowances on top of award 

conditions for classifications of Miller and Kiln Burner  
Australian Workers Union and Robe River Iron Associates — No. CR440 of 1986 — Claim re unfair disciplinary action for alleged 

'black bans' seeking nullification of penalty imposed — Granted in part  
Builders Labourers Federation and Clough Engineering Group — No. CR743 of 1986 — Claim re site allowance — Dismissed  
Builders Labourers Federation and Comco Constructions Pty Ltd — No. CR164 of 1987 — Claim re site allowance — Dismissed  
Builders Labourers Federation and Cooper and Oxley Construction Company Pty Ltd — No. CR838 of 1986 — Claim re site allowance 

at Mt Lawley College of Advanced Education site — Dismissed  
Builders Labourers Federation and Cooper and Oxley Constructions Pty Limited — No. CR44 of 1987 — Claim re site allowances — 

Dismissed  
Builders Labourers Federation and Geo A. Esslemont — No. CR99 of 1987 — Order re site allowance at CSIRO site  
Builders Labourers Federation and G.K.W. Constructions Corp Pty Ltd — No. CR887 of 1986 — Claim re site allowance — Granted ... 
Builders Labourers Federation and Hon Minister for Works — No. CR664 of 1986 — Claim re site allowance — Granted  
Builders Labourers Federation and Hon Minister for Works — No. CR698 of 1986 — Claim re site allowance at Marangaroo Primary 

School site — Granted  
Builders Labourers Federation and Hon Minister for Works — No. CR21 of 1987 — Claim re site allowance — Granted  
Builders Labourers Federation and Liva Contracting — No. CR882 of 1986 — Claim re seniority of employee — Granted  
Builders Labourers Federation and Multiplex Constructions Pty Ltd — No. CR16 of 1987 — Claim re unfair termination of four 

workers seeking reinstatement — Granted  
Builders Labourers Federation and Multiplex Constructions Pty Ltd — No. CR15 of 1987 — Claim re unfair dismissal seeking rein- 

statement — Dismissed  
Builders Labourers Federation and Tilli Developments — No. CR6 of 1987 — Claim re site allowance at Home Units, Burke Drive, 

Attadale site — Dismissed  
Builders Labourers Federation and Universal Constructions Pty Ltd — No. CR5 of 1987 — Order re site allowance on the Leeming 

Recreation Centre site  
Building Trades Association and Concrete Constructions (WA) Pty Ltd — No. CR64 of 1987 — Claim re site allowance at City Railway 

Redevelopment Site — Granted in Part  
Building Trades Association and Coldaie Constructions Pty Ltd — No. CR859 of 1986 — Claim re site allowance — Granted  
Building Trades Association and De Vaugh and Partners — No. CR559 of 1986 — Claim re site allowance — Granted  
Building Trades Association and F. Giamo — No. CR885 of 1986 — Claim re site allowance — Dismissed  
Building Trades Association and John G. Plunkett and Associates — No. CR643 of 1986 — Claim re site allowance — Granted  
Building Trades Association and Leighton Contractors Pty Ltd — No. CR921 of 1986 — Claim re site allowance at Perth Technical 

College site — Granted  
Building Workers Union and Bristile Ltd — No. CR106 of 1987 — Claim re unfair dismissal seeking compensation or reinstatement — 

Granted  
Carpenters and Joiners Union and State Energy Commission — No. CR413 of 1986 — Application withdrawn  
Electrical Trades Union and Argyle Diamond Mines Pty Ltd — No. CR823 of 1986 — Claim re summary dismissal for misconduct was 

harsh seeking another penalty — Dismissed  
Electrical Trades Union and Hamersley Iron Pty Limited — No. CR510 of 1986 — Dispute re maintenance of telecommunications 

system — Dismissed for want of jurisdiction  
Electrical Trades Union and Hamersley Iron Pty Limited — No. CR28 of 1987 — Claim re reinstatement of employee dismissed for 

misconduct — Granted  
Electrical Trades Union and Ragno Electrics — No. CR923 of 1986 — Claim re site allowance — Dismissed  
Electrical Trades Union and Ralph M. Lee — No. CR17 of 1987 — Claim re site allowance — Granted  
Electrical Trades Union and Ralph M. Lee — No. CR864 of 1986 — Claim re site allowance — Dismissed  
Electrical Trades Union and State Energy Commission of Western Australia — No. CR351 of 1986 — Claim re special allowances for 

employees engaged in silicone grease removal from circuit breakers at Kwinana Power Station — Granted  
Federated Clerks Union and Hospital Benefit Fund of WA Inc — No. CR678 of 1986 — Claim re unfair discrimination seeking bonus 

in accordance with contract — Dismissed  
Federated Engine Drivers Union and JLV Constructors Pty Ltd — No. CR811 of 1986 — Claim re site allowance — Granted  
Federated Engine Drivers Union and Robe River Iron Associates — No. CR612F of 1986 — Withdrawn by leave  
Federated Engine Drivers Union and Robe River Iron Associates — No. CR676 of 1986 — Claim re that P&H 2100 Shovels be manned 

by two persons — Ordered Accordingly  
Federated Engine Drivers Union and Thiess Contractors — No. CR105 of 1987 — Claim re wages for time spent in on-site safety meeting 

— Granted  
Independent Salaried Schools Officers Association and St Mary's Anglican Girls School (Inc) — No. CR857 of 1986 — Claim re 

reinstatement and compensation for unfair dismissal — Dismissed  
Liquor Industries Employees Union and Observation City Resort Hotel — No. CR679 of 1986 — Withdrawn by leave  
Maritime Workers Union and Australian Shipbuilding Industries — No. CR707 of 1986 — Claim re re-employment of employees 

dismissed — Granted in part  
Meat Industry Employees Union and Derby Industries Pty Ltd trading as Globe Meats — No. CR71 of 1987 — Claim re pro rata long 

service leave due to work injury — Granted  
Meat Industry Employees Union and Derby Meat Processing Company Limited — No. CR50 of 1987 — Claim re failure to offer 

employment unfair seeking offer of employment contracts — Leave to appeal granted  
Meat Industry Employees Union and M. Levi trustee for N.R. Payne and Others trading as Ross Payne and Co — No. CR355 of 1986 

— Claim re compensation in the form of "retrenchment pay" for employees — Dismissed  
Miscellaneous Workers Union and Registrar, Kobeelya College — No. CR347 of 1986 — Claim re severance pay — Granted  
Miscellaneous Workers Union and Slow Learning Children's Group — No. CR900 of 1986 — Withdrawn by leave  
Miscellaneous Workers Union and Wormald Security — No. CR586 of 1985 — Claim re unpaid benefits due under contract of service 

— Dismissed  
Railways Union of Workers and West Australian Government Railways Commission — No. CR488 of 1986 — Claim re disability 

allowance — Dismissed  
Royal Australian Nursing Federation and Bamboo Creek Mine Management Ltd — No. CR616 of 1986 — Claim re unfair dismissal 

seeking reinstatement — Granted  
Royal Australian Nursing Federation and IHC Management Pty Ltd trading as "Agmaroy Hospital" — No. CR475 of 1986 — Claim 

re re-employment or compensation for employee — Dismissed  
Royal Australian Nursing Federation and Silver Chain Nursing Association — No. CR744 of 1986 — Claim re unfair dismissal seeking 

compensation — Order for offer of employment issued  
School Teachers Union and Council of Hedland College — No. CR584 of 1986 — Claim re provision of specific list of allegations and 

declaration to withdraw notice of termination and reinstatement — Dismissed  



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 1055 
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CONFERENCES — MATTERS REFERRED — (continued) 
Shop, Distributive and Allied Employees Association and Cecil Bros Pty Ltd — No. CR538 of 1986 — Claim re unfair dismissal seeking 

reinstatement — Granted  
Shop Distributive and Allied Employees Association and Charlie Carter Pty Ltd — No. CR487 of 1986 — Claim re order for regulation 

of casual employee conditions and restoration of previous policy re union subscriptions — Granted in part  
Shop, Distributive and Allied Employees Association and Coles-Myer Ltd — No. CR763 of 1986 — Dispute re interpretation of 

"finishing time" in award seeking declaration  
Shop, Distributive and Allied Employees Association and Parry's Department Stores (WA) Pty Ltd — No. CR206 of 1987 — Order re 

reinstatement of employee without loss of continuity of service or other entitlements  
Timber Industry Industrial Union and Bunning Bros Pty Ltd — No. CR 562 of 1986 — Claim re existing over award payments to 

continue seeking discontinuation of pegged wages — Granted  

CONFERENCES — NOTATION OF - 99, 298, 409, 676, 1015 

CORRECTION — 
Engine Drivers (State Energy Commission) No. 15 of 1977   
Engineering (Government Printing Office) Award No. A12 of 1984 . 
Meat Industry (State) Award No. R9 of 1979   
Merchant Service Guild of Australia — Application 1027 of 1986 .... 
Nurses (Welfare and Corrections) Award No. 3 of 1973   

DECLARATIONS MADE UNDER SECTION 34 — 
Operative Plasterers and Plaster Workers Federation and Building Workers Industrial Union — No. 231 of 1986 — Claim that work 

of "wall and ceiling fixers" to be performed exclusively by members of Operative Plasterers and Plaster Workers Industrial Union 
— Dismissed  

FULL BENCH — APPEAL AGAINST DECISION OF COMMISSION — 
Amalgamated Metal Workers Union and Another and Amec Olympic Engineering — Appeal No. 847 of 1986 — Against decision 

(at 66 WAIG 1777) re site allowances — Dismissed  
Amalgamated Metal Workers Union and Another and Milec Electrical Services Pty Ltd and Another — Appeal No. 1084 of 1986 — 

Against order (at 66 WAIG 1788) re payment of site allowance — Upheld  
Amalgamated Metal Workers Union and JLV Constructors Pty Ltd — Appeal No. 1287 of 1986 — Against decision (67 WAIG 641) 

to grant special allowances for work at Worsley Alumina site — Upheld  
Amalgamated Metal Workers Union and Robe River Iron Associates — Appeal No. 1341 of 1986 — Against decision at 67 WAIG 

586 re interpretation of Agreement — Dismissed  
Association of Draughting, Supervisory and Technical Employees and Robe River Iron Associates — Appeal No. 1308 of 1986 — 

Against decision at (67 WAIG 988) re compensation to employees deemed unfairly dismissed — Dismissed  
Association of Draughting, Supervisory and Technical Employees and Robe River Iron Associates — Appeal No. 1347 of 1986 — 

Against decision at (67 WAIG 988) that employees had been unfairly dismissed — Dismissed  
Australasian Society of Engineers and DTX Australia Limited and Another — Appeal No. 425 of 1986 — Against decision at (66 WAIG 

855) re constitutional coverage for workers engaged in production of a "modem decoder" — Upheld  
Building Trades Association and Others and Springdale Comfort Pty Ltd — Appeal No. 849-853 of 1986 — Against decision re site 

allowances — Upheld  
Electrical Trades Union and Another and Industrial and Commercial Electrics and Others — Appeal No. 816 of 1986 — Against 

decision (at 66 WAIG 1371) re site allowances — Dismissed  
Electrical Trades Union and Another and Westwide Electrical Services and Others — Appeal No. 817 of 1986 — Against decision (at 

66 WAIG 1371, 1372) re site allowances — Dismissed  
Electrical Trades Union and Hamersley Iron Pty Ltd — Appeal No. 193 of 1987 — Against decision at (67 WAIG 658) re reinstatement 

of employee — Upheld  
Liquor Industries Employees Union and Miscellaneous Workers Union — Appeal No. 610 of 1986 — Against decision (at 66 WAIG 

645) re coverage of employees providing cleaning and incidental services — Dismissed  
Maritime Workers Union and Others and Australian Shipbuilding Industries (WA) Pty Ltd — Appeal No. 1131 of 1986 — Against 

decision that ordered re-employment of retrenched employees — Upheld in part  
Miscellaneous Workers Union and Communicare and Others — Appeal No. 508 of 1986 — Against decision (at 66 WAIG 1038) re 

part dismissal of application to vary award — Dismissed  
Miscellaneous Workers Union and Liquor Industries Employees Union — Appeal No. 593 of 1986 — Against decision (at 66 WAIG 

645) re coverage of employees providing cleaning and incidental services — Dismissed  
Printing and Kindred Industries Union and West Australian Newspapers Ltd — Appeal No. 775 of 1986 — Against decision at (66 

WAIG 1805) of Commission's Application of Principles, or interpretation of relevant awards to eight areas of disagreement between 
the parties — Upheld in part  

Royal Australian Nursing Federation and Albany Regional Hospital and Others — Appeal No. 584 of 1986 -- Against decision (at 66 
WAIG 1060) re parking charges for hospital staff — Dismissed  

Royal Australian Nursing Federation and Bamboo Creek Mine Management Ltd — Appeal No. 63 of 1987 — Against decision (at 
67 WAIG 402) to order an offer of contract of service be given to former employee — Upheld in part  

Royal Australian Nursing Federation and Silver Chain Nursing Association Inc — Appeal No. 1324 of 1986 — Against decision (at 67 
WAIG 403) to offer alternative employment to an employee dismissed for unsatisfactory performance — Upheld  

State School Teachers Union and Hon Minister for Education — Appeal No. 1013 of 1986 — Against decision No. TCR 12 of 1986 
(66 WAIG 1874) that found employee guilty of misconduct and imposed punishment of transfer — Dismissed  

FULL BENCH — PROCEEDINGS FOR ENFORCEMENT OF ACT — 
Davies, A.M., Industrial Inspector and Ron Frederick — No. 1047 of 1986 — Claim re failure to provide time and wages records 

lawfully required — Upheld  
Deputy Registrar and Copeman A.F. of Robe River Iron Associates — No. 27 of 1987 — Claim re failure to attend compulsory 

conference without good cause — Upheld  
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GENERAL ORDERS — SECTION 50 — 
Applications to vary awards affected by State Review of National Wage Decision — Nos. 587, 555, 561, 549, 559, 557, T5, PSA 40 of 

1986 — Granted  

GENERAL ORDERS — SECTION 51 — 
State Review National Wage Decision — No. 261 of 1986 — Claim re exclusion from Schedule — Dismissed . 
State Review of National Wage Decision — Minimum Wage — No. 1195 of 1986  

INDUSTRIAL APPEAL COURT — APPEALS AGAINST DECISION OF COMMISSION IN COURT SESSION 
Amalgamated Metal Workers Union and Robe River Iron Associates — Appeal No. 8 of 1986 — Against decision (at 67 WAIG 2) 

re log of claims — Upheld in part  
Federated Engine Drivers Union and Robe River Iron Associates — Appeal No. 5 of 1986 — Against decision (at 66 WAIG 2005) re 
interim order on the manning of P & H 2100 Shovel — Upheld  

INDUSTRIAL APPEAL COURT — APPEAL AGAINST DECISION OF FULL BENCH 
Amalgamated Metal Workers Union and Another and Australian Shipbuilding Industries (WA) Pty Ltd — Appeal No. 1 of 1987 — 

Against decision (at 67 WAIG 469) re quashing of order of re-employment — Dismissed  733 
Association of Draughting, Supervisory and Technical Employees and Robe River Iron Associates — Appeal No. 2 of 1987 — Appeal 

against decision (at 67 WAIG 751) re amount of compensation granted to employees unfairly dismissed — Dismissed  740 
Australian Workers Union and Robe River Iron Associates — Appeal No. 6 of 1986 — Against decision (at 66 WAIG 1570) re the 

reinstatement of employee unfairly dismissed for misconduct — Upheld  320 
Building Trades Association and Springdale Comfort Pty Ltd trading as Dalfield Homes — Appeal No. 2 of 1986 — Against decision 

(at 66 WAIG 1582) re order requiring the production of documents — Dismissed  325 

INDUSTRIAL MAGISTRATE — COMPLAINTS BEFORE — 
Australian Workers Union and Robe River Iron Associates — Complaint No. 73 of 1987 — Complaint re breach of award as regards 

annual leave — Dismissed  
Builders Labourers Federation and Murphy D.K. and Others trading as EMW Contractors — Complaint No. 394 of 1986 — Complaint 

re breach of award — Dismissed  
Building Trades Association and Sherlock Constructions Pty Ltd — Complaint No. 78-81 of 1986 — Alleged breaches of award — 

Dismissed    
Industrial Inspector, Office of Industrial Relations and Gimondo M. — Complaint Nos. 302-309 of 1986 — Complaints re under- 

payment — Upheld  
Industrial Inspector, Office of Industrial Relations and Stookes A.R. — Complaint No. 21 of 1987 — Alleged that Industrial Magistrate 

lacked jurisdiction to hear complaint — Proved ;  
Locomotive Engine Drivers Union and Commissioner Western Australian Government Railways Commission — Complaint No. 137 

of 1986 — Alleged that some shifts were exceeding award provision of 8 Vi hours, seeking correction of situation — Proved    
Locomotive Engine Drivers Union and Commissioner of the Western Australian Government Railways Commission — Complaint Nos. 

78 and 79 of 1987 — Complaint re failure to credit employees with public holiday and pay employees for such public holiday as 
prescribed in award — Dismissed  

Pope TJ. and Anker Anderson and Others (Employees of WA Newspaper) — Complaint No. 228-279 of 1985 — Alleged breach of 
order — Proved    

Shop, Distributive and Allied Employees Association and Charlie Carters Pty Ltd — Complaint No. 258 of 1986 — Alleged non- 
compliance with order to produce documents forthwith — Proved  

LONG SERVICE LEAVE — APPEAL COMMITTEE — GOVERNMENT WAGES EMPLOYEES — 
Long Service Leave Conditions for State Government Wages Employees — Hardwick M. and the Hon Minister for Education — Claim 

re establishment of continuous service record for purpose of long service leave — Dismissed  606 

LONG SERVICE LEAVE — BOARDS OF REFERENCE — SPECIAL — 
Commercial Travellers and Sales Representatives Award No. 43 of 1978 — Mr B. Robinson and Hanworth Holdings Pty Ltd trading 

as West Coast Wholesale and Import Co — Claim re long service leave entitlements — Dismissed  910 
Hotel and Tavern Workers Award No. 31 of 1977 — Liquor Industries Employees Union and Wanz Nominees Pty Ltd trading as 

Kalamunda Hotel — Claim re long service leave entitlements based on continuity of service — Granted  914 
Long Service Leave Act 1958 — Mr B. Parker and Hugin WA Pty Ltd — Claim re long service leave entitlement based on continuity of 

service — Granted  87 

NOTICES — APPOINTMENTS — 
Mr B.J. Courtney appointed as member of the Government School Teachers Tribunal  
Mr Commissioner G.J. Martin appointed as Chairman of the Government School Teachers Tribunal. 
Mr Commissioner G.L. Fielding appointed as Chairman of the Railways Classification Board  
Mr Commissioner G.L. Fielding appointed as Public Service Arbitrator  
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NOTICES — AWARD/AGREEMENT MATTERS — 
Application No. A4 of 1987 — Amalgamated Metal Workers Union — Application for an Award  
Aged and Disabled Persons Hostel Award 1987 — Application No. A6 of 1987 — Miscellaneous Workers Union — Application for 

an Award  
Agriculture Ministerial Officers Salaries Allowances and Conditions — Application No. PSA A1 of 1987 — Civil Service Association 

Application for an award  
Burswood Island Resort (Maintenance Employees) Award — Application No. A22 of 1986 — Burswood Management Ltd — 

Application for an award      
Cement Workers Award No. 10 of 1967 — Application No. 139 of 1987 — Australian Workers Union — Application for variation of an 

award    
Cement Workers Award 1975 No. 10 of 1967 — Application No. 496 of 1987 — Australian Workers Union — Application for variation 

of an Award    
Children's Services Consent Award (Government) 1985 — Application No. A29 of 1985 — Miscellaneous Workers Union — 

Application for an award  
Clerks (Commercial Industries Australian Traineeship) Industrial Agreement — Application No. AG3 of 1987 — 

Federated Clerks Union — Application for an agreement  
Clerks (Grain Handling) Australian Traineeship Agreement — Application No. AG1 of 1987 — Federated Clerks Union — Application 

for an agreement  
Clerks (Manufacturing Industries Australian Traineeships) Industrial Agreement — Application No. AG4 of 1987 — 

Federated Clerks Union — Application for an agreement  
Coogee Chemical Employees Award 1986 — Application No. A24 of 1986 — Miscellaneous Workers Union — Application for an 

award  
Crothall Hospital Services (WA) Pty Ltd Award — Application No. A3 of 1987 — Crothall Hospital Services (WA) Pty Ltd — 

Application for Award  
Foreman (Building Trades) Award 1987 — Application No. A5 of 1987 — Building Workers Industrial Union — Application for 

an Award  
Government Officers (Agricultural Protection Board) Award 1986 — Application No. PSA A27 of 1986 — Civil Service Association of 

Western Australia — Application for an award  
Government Officers (Fire Brigades Board) Application No. PSA A32 of 1986 — Civil Service Association — Application for an award . 
Government Officers (Group Workers) Award — Application No. PSA A6 of 1987 — Civil Service Association — Application for an 

award  
Government Officers (Kings Park Board) Award 1986 — Application No. PSA A26 of 1986 — Civil Service Association — Application 

for an award  
Government Officers (Legal Aid Commission) Award 1986 — Application No. PSA A22 of 1986 — Civil Service Association — 

Application for an award  
Government Officers (Marketing Authorities) Award 1986 — Application No. PSA A30 of 1986 — Civil Service Association — 

Application for an award    
Government Officers (Museum) — Application No. PSA A3 of 1987 — Civil Service Association — Application for an award  
Government Officers [National Trust of Australia (WA)] Award 1986 — Application No. PSA A25 of 1986 — Civil Service Association 

— Application for an award  
Government Officers (Perth Theatre Trust) Award 1986 — Application No. PSA A24 of 1986 —\CiviI Service Association — 

Application for an award      
Government Officers (Rottnest Island Board) — Application No. PSA A31 of 1986 — Civil Service Association — Application for an 

award  
Government Officers (State Library Board of Western Australia) Award 1986 — Application No. PSA A29 of 1986 — Civil Service 

Association of Western Australia — Application for an award  
Government Officers (Western Australian Greyhound Racing Association) Award 1986 — Application No. PSA A28 of 1986 — Civil 

Service Association — Application for an award    
Government Officers (Western Australian Post Secondary Education Commission) Award 1986 —■ Application No. PSA A23 of 1986 — 

Civil Service Association — Application for an award  
Government Officers (Zoological Gardens Board) — Application No. PSA A4 of 1987 — Civil Service Association — Application for 

an award  
Industrial Relations (Mt Newman Mining Co Pty Limited and Association of Draughting, Supervisory and Technical Employees) 

Agreement No. AG4 of 1986 — Mt Newman Mining Company — retirement from above agreement  
Intensive Crop Farming Traineeship Agreement — Application No. AG2 of 1987 — Australian Workers Union — Application for an 

agreement   
Mineral Sands Mining and Processing Industry Award No. 38 of 1981 — Application No. 17 of 1987 — Application for variation of 

award  
Printing (Suburban Newspaper) — Application No. A1 of 1987 —- Printing and Kindred Industries Union — Application for an award .. 
Private Psychiatric Hostels Employees Award 1987 — Application No. A7 of 1987 — Miscellaneous Workers Union ~ Application for 

an award  
Public Authorities Salaries Award 1986 — Application No. PSA 63 of 1986 — Civil Service Association — Application for variation 

of Award   
Public Service Higher Duties Allowance Award 1987 — Application No. PSA A5 of 1987 — Civil Service Association — Application 

for an award  
Public Service Salaries Agreement 1985 — Application No. PSA 62 of 1986 — Civil Service Association — Application for variation 

of Award    
Public Service Traineeship Agreement 1986 — Application No. PSA AG1 of 1986 — Public Service Board of Western Australia — 

Application for an agreement  
Radio, Television and Electronics Industry Award — Application No. A23 of 1986 — Electrical Trades Union — Application for an 

award ;  
SDA Major Retailer and Wholesalers Superannuation Award — Application No. 86 of 1987 — Shop, Distributive and Allied Employees 

Association — Application for an award :.  
Salaried Officers of Murdoch University Award 1984 No. 16 of 1984 — Application No. PSA 268 of 1987 — University Salaried Officers 

Association — Application for variation of Award  
Salaried Officers of the University of Western Australia Award 1978 No. 16 of 1977 — Application No. PSA 267 of 1987 — University 

Salaried Officers Association — Application for variation of Award  
State Research Stations Agricultural Schools and Colleges Award — Application No. 16 of 1987 — Australian Workers Union — 

Application for an award  
Swan Brewery Company Limited, Superannuation — Application No. 744 of 1986 — Breweries and Bottleyards Employees Union — 

Application for an award  
Swan Portland Cement Laboratory Employees Award — Application No. A8 of 1987 — Association of Draughting, Supervisory and 

Technical Employees — Application for an award  
The Ministerial Salaried Employees Conditions Award — Application No. PSA A2 of 1987 — Civil Service Association — Application 

for an award  
Transport Workers (Burswood Island Resort) — Application No. A2 of 1987 — Transport Workers Union — Application for an 

award   
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NOTICES — CANCELLATION OF AWARDS/AGREEMENTS/RESPONDENTS — SECTION 47 — 
Gas Workers (Fremantle Gas and Coke Company) Agreement 1973 No. 1 of 1974 — Notice of intention to cancel agreement on the 

grounds that there is no employee to whom the Agreement applies  680 

NOTICES — UNION MATTERS — 
Australian College Academics Union — Application No. 1311 of 1986 — Application to alter rule 1.—Name, rule 5.—Industry, rule 

6.—Eligibility for Membership  101 
Australian Railways Union — Application No. 1318 of 1986 — Application to alter eligibility for membership rules  415 
The Construction, Mining and Energy Workers Union — No. 64 of 1987 — Application for registration of an amalgamated organisation 

between Federated Engine Drivers Union and Building Workers Industrial Union  211 
Miscellaneous Workers Union — Application No. 355 of 1987 — Application for registration of an amalgamated organisation 

between Miscellaneous Workers Union and Metropolitan Laundry Employees Union  416 
Miscellaneous Workers Union — Application No. 354 of 1987 — Application for alteration of rule  690 
Railway Officers Union — Application No. 488 of 1987 — Application to alter rule 4.—Membership  1044 
Royal Australian Nursing Federation — Application No. 243 of 1987 — Application to alter Rule 5 — Membership  305 

PRESIDENT — MATTERS DEALT WITH — 
Maritime Workers Union and Others and Australian Shipbuilding Industries (WA) Pty Ltd — No. 1132 

Order No. CR707 of 1986, pending hearing of an appeal — Dismissed  
Operative Plasterers and Plaster Workers Federation and Building Workers Industrial Union — No. 374 

operation pending determination of appeal — Granted  
Royal Australian Nursing Federation and Silver Chain Nursing Association Inc — No. 1325 of 1986 — 

CR744 of 1986, pending hearing of an appeal — Granted in part  
Shop, Distributive and Allied Employees Association and Boans a division of Myer Stores Ltd and Others 

re stay of Order No. 931 of 1986, pending hearing of an appeal — Granted  

No. 1132 of 1986 — Claim re stay of 

No. 374 of 1987 — Claim re stay of 

Claim re stay of Order No. 

- No. 349 of 1987 — Claim 

PROCEDURAL DIRECTIONS AND ORDERS — 
Application No. A3 of 1986 — Striking out of Capter Nominees Pty Ltd as trustee for West Coast Catering Unit Trust trading as 

"Jiffy Foods Mobile Caterers" as a party to application  
Application No. PSA 58 of 1986 — Reduction of time in answering statement in application No. PSA A21 of 1986 — Dismissed  
Application No. PSA 60 of 1986 — Reduction of time in application No. PSA 59 of 1986 — Withdrawn  
Application No. C676 of 1986 — order re that company revert to manning of P&H 2100 shovels with two persons pending the hearing 

and determination of CR676 of 1986  
Application No. 758 of 1986 — Order No. 758 of 1986 of Commission in Court Session issued pursuant to section 32 of IR Act 1979 on 

21 August 1986 be cancelled from date prescribed in Clause 2 (hi) (a) of this order dated 5 December 1986  
Application No. 1096 of 1986 — Shortened time for answer — Withdrawn by leave  
Application No. 1170 of 1986 — Reduction of time for answers — Withdrawn  
Application No. 1198 of 1986 — Application for production of documents — Withdrawn by leave  
Application No. 1217 of 1986 — Reduction of time for filing of answer to claim in matter No. 1216 of 1986  
Application No. 1252 of 1986 — Reduction of time in answering statement — Withdrawn by leave  
Appeal No. 1287 of 1986 — Decision of Commission in order No. CR602 of 1986 be quashed  
Application No. 34 of 1987 — Reduction of time in answering statement to application No. 33 of 1987  
Application No. 42 of 1987 — Order to produce documents relevant to applicant's case in matter No. 848 of 1986 — Granted  
Application No. 87 of 1987 — Reduction of time in answering statement to application No. 86 of 1987   
Application No. 92 of 1987 — Reduction of time in answering statement to application No. 80 of 1987   
Application No. 166 of 1987 — Reduction of time in answering statement — Withdrawn by leave  
Application No. 216 of 1987 — Reduction of time for filing of answer to claim in Application No. 215 of 1987   
Application No. 242 of 1987 — Withdrawn by leave  
Application No. 244 of 1987 — Reduction of time for filing of answer to claim in Application No. 238 of 1987   
Application No. 248 of 1987 — Reduction of time for filing of answer to claim in Application No. 247 of 1987  
Application No. 271 of 1987 — Reduction of time in answering statement to application No. 255 of 1987   
Application No. 276 of 1987 — Reduction of time in answering statement to application No. 275 of 1987   
Application No. 278 of 1987 — Reduction of time in answering statement to application No. 277 of 1987 — Granted  
Application No. 292 of 1987 — Reduction of time in answering statement to application No. 291 of 1987   
Application No. 316 of 1987 — Reduction of time in answering statement to application No. 315 of 1987   
Application No. 318 of 1987 — Reduction of time in answering statement to application No. 317 of 1987 — Granted  
Application No. 320 of 1987 — Reduction of time in answering statement to application No. 319 of 1987 — Granted  
Application No. 325 of 1987 — Reduction of time in answering statement to application No. 324 of 1987 — Granted  
Application No. 332 of 1987 — Shortened time for answer — Withdrawn by leave  
Application No. 376 of 1987 — Reduction of time in answering statement to application No. 375 of 1987 — Granted  
Application No. 360 of 1987 — Reduction of time in answering statement — Withdrawn by leave  
Application No. 408 of 1987 — Shortened time for answer — Withdrawn by leave  
Application No. 410 of 1987 — Shortened time for answer — Withdrawn by leave  
Application No. 417 of 1987 — Reduction of time in answering statement to application No. 416 of 1987   
Application No. 421 of 1987 — Shortened time for answer in Application No. 415 of 1987 — Dismissed  
Application No. 425 of 1987 — Application for production of documents — Dismissed  
Application No. 429 of 1987 — Reduction of time in answering statement to application No. 428 of 1987 — Granted  
Application No. 511 of 1987 — Reduction of time in answering statement to application No. 510 of 1987   
Application No. 585 of 1987 — Reduction of time in answering statement to application No. 584 of 1987   
Application No. 594 of 1987 — Reduction of time in answering statement to application No. 593 of 1987   

PROMOTION APPEALS — 
Buckley P.V. and Papalia F. — Appeal No. PAB 177 of 1986 — Licensing Inspector, Level 3, Water Authority of WA — Dismissed  100 
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RECLASSIFICATION APPEALS . 

SCHOOL TEACHERS TRIBUNAL — MATTERS DEALT WITH 
Milentis B. and Hon Minister for Education No. T9 of 1986 — Reference of appeal to Full Bench  
State School Teachers Union and Hon Minister for Education — No. Til of 1986 — Cancellation of award by consent — Granted  
State School Teachers Union and Hon Minister for Education — TCR 12 of 1986 — Appeal against punishment imposed for miscon- 

duct under section 7C of the Education Act 1928 — Dismissed  
State School Teachers Union and Hon Minister for Education — No. T8 of 1986 — Claim re inquiry into misconduct was conducted in 

breach of regulations and rules of natural justice and that findings were not based on sufficient evidence — Dismissed  
State School Teachers Union and Hon Minister for Education — No. TCR3 of 1986 — Claim re long service leave payment  
State School Teachers Union and Hon Minister for Education — No. T4 of 1985 — Claim re variation of allowances clause so as to 

apply to all teachers employed in Special Education area  

SECTION 23 — APPLICATIONS DEALT WITH 
Amalgamated Metal Workers Union and Newmont Holdings Pty Ltd — No. 1161 of 1986 — Dismissed for want of prosecution  
Amalgamated Metal Workers Union and Westralian Sands Limited — No. 157 of 1987 — Dismissed  
Amalgamated Metal Workers Union and Westralian Sands Ltd — No. 342 of 1987 — Withdrawn by leave  
Australian Workers Union and Mt Newman Mining Co. Pty Ltd — No. 761 of 1986 — Order re continuation of employment of 

an employee and retention of property by company  
Australian Workers Union and Westralian Sands Limited — No. 167 of 1987 — Dismissed  
Bakers, Pastrycooks and Confectioners Union and George Weston Foods trading as Tip Top Bakeries — No. 1251 of 1986 — With- 

drawn by leave  
Federated Clerks Union and Cockburn Cement Ltd — No. 1095 of 1986 — Withdrawn by leave  
Federated Clerks Union and Swan Brewery Co Ltd — No. 635 of 1986 — Withdrawn by leave  
Furniture Trades Union and Vita Pacific Ltd — No. 265 of 1987 — Withdrawn by consent  

SECTION 29 (b) — APPLICATIONS DEALT WITH — 
Aitken J. and Metana Minerals NL — No. 942 of 1986 — Claim re contractual entitlement — Granted  
Bannister J.V. and Kema Corporation Pty Ltd trading as Miss Maud — No. 1094A, 1094B, 1094C of 1986 — Claim re unfair 

dismissal seeking reinstatement or compensation — Dismissed  
Barrett C.M.L. and Afco Industrial Services Group Pty Ltd — No. 688 of 1986 — Withdrawn by leave  
Barrett G. and Profile Marketing — No. 972 of 1986 — Application dismissed  
Barter G. and Sew Knit Enterprises Pty Ltd trading as Bestway Sewing Centre — No. 126 of 1987 — Withdrawn by leave  
Bate D.M. and Travcour Pty Ltd — No. 18 of 1987 — Claim re unfair dismissal and being denied benefit due under contract of service 

seeking compensation — Dismissed  
Belcher M.W. and Personalised Tuition Services Pty Ltd — No. 140 of 1987 — Claim re compensation — Granted  
Bellia A. and Hardie-Iplex — No. 1153 of 1986 — Withdrawn by leave  
Bishop G. and Arion Engineering — No. 75 of 1987 — Application dismissed  
Bock Anthony Hector and Rheem Australia Limited — No. 1043 of 1985 — Claim re unfair dismissal seeking compensation — 

Dismissed  
Bodor M. and Linley Valley Meats Pty Ltd — No. 1227 of 1986 — Claim re payment of pro rata Long Service Leave — Dismissed  
Boekholt R. and Spastic Welfare Association of WA — No. 1010 of 1986 — Withdrawn by leave  
Bower J. and Fletchers Family Fitness — No. 253 of 1987 — Withdrawn by leave  
Brashaw P.A. and Specialised Container Transport Pty Ltd — No. 1276 of 1986 — Withdrawn by leave  
Brown F.W. and Hogg Robinson Australia Ltd — No. 129 of 1987 — Order re payment of moneys as full and Final settlement  
Brown K. and K-Soft Pty Ltd — No. 411 of 1986 — Order re payment of moneys in full and Final settlement of matter  
Bryant C.C. and E. and L. Metcalf Pty Ltd — No. 147 of 1987 — Order re payment of moneys as full and final settlement  
Bullen, Paul Anthony and E.J. and C.P. Willey trading as Kingsley Village Patios — No. 1286 of 1986 — Withdrawn by leave  
Bullen, Darren Peter and E.J. and C.P. Willey trading as Kingsley Village Patios — No. 1285 of 1986 — Withdrawn by leave  
Burke David D'Arcy and Chateau Commodore Hotel — No. 102 of 1987 — Withdrawn by leave  
Burke M.J. and Profile Marketing Pty Ltd — No. 909 of 1986 — Order re payment of moneys  
Burton Kenneth Walter and Aird Wells Beller Pty Ltd — No. 1097 of 1986 — Claim re compensation — Granted in part  
Callaghan G. and Coates Hire — No. 708 of 1986 — Withdrawn by leave  
Campbell G. and Print Hotline Pty Ltd — No. 1040 of 1986 — Withdrawn by leave  
Chase S.C. and DTX Australia Ltd — No. 315 of 1987 — Withdrawn by leave  
Chilvers T.J. and DTX Australia trading as Directronics Australia Pty Ltd — No. 1118 of 1986 — Order repayment of moneys  
Cimmino M. and Tableware International Pty Ltd (in liquidition) trading as Bokay Products — 1065 of 1986 — Dismissed for 

want of jurisdiction  
Cole I.E. and Value Engineering Australasia Pty Ltd — No. 730 of 1986 — Application dismissed  
Cole J.F. and Mansard Homes — No. 469 of 1986 — Claim re beneFit entitled under contract of service — Dismissed  
Crisp J.E. and Mosman Park Hotel — No. 232 of 1987 — Order re to provide applicant with suitable reference  
Cusack J.C. and Electronic Development Corporation — No. 990 of 1986 — withdrawn by leave  
Dalley L.R. and Aphrodite Marine Ltd — No. 1145 of 1986 — Dismissed for want of prosecution  
D'Arcy Shane and Chemtech — No. 117 of 1987 — Claim re compensation — Granted  
Da Silva J.L. and First Advertising and Marketing — No. 589 of 1986 — Claim re unfair dismissal seeking compensation — Granted 

in part  
David B.C. and Albert H. Mullings (WA) Pty Ltd — No. 756 of 1986 — Claim re unfair dismissal seeking reinstatement — Dismissed ... 
Davy Ronald Geoffrey and Tune Masters Pty Ltd trading as Tune Up Masters — No. 693 of 1986 — Claim re compensation — Granted 
De Barro E. and Dalcol Cleaning — No. 7 of 1987 — Withdrawn by leave  
De Jong R.L and DTX Australia Ltd — No. 1312 of 1986 — Order re payment of moneys  
De Jong S.E. and DTX Australia Ltd — No, 1313 of 1986 — Order re payment of moneys  
Donaldson A.D. and Wallace Motors Pty Ltd trading as Wallace Holden — No. 876 of 1986 — Application dismissed  
Dowling Harold Leslie and Winterfaulls Motors — No. 755 of 1986 — Dismissed  
Drury J. and WA Deputising Medical Service (Inc) — No. 862 of 1986 — Withdrawn by leave  
D'Souza A. and Personalized Tuition Services Pty Ltd — No. 1224 of 1986 — Order re payment of moneys  
Du Buisson and G. J. Coles & Co Pty Ltd — No. 618 of 1986 — Claim re unfair dismissal seeking reinstatement — Granted  
Duncan M. and CRA Exploration Pty Ltd — No. 626 of 1986 — Withdrawn by leave  
Edmiston G. and Hasted Enterprises — No. 940 of 1986 — Withdrawn by leave  
Ellis John and Town and Country — No. 511 of 1986 — Claim re unfair dismissal seeking compensation — Dismissed  
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SECTION 29 (b) — APPLICATIONS DEALT WITH — (Continued) 
Emberson J.R. and Hillmack Sales (Australia) Pty Ltd — No. 1344 of 1986 — Order re payment of moneys as full and final 

settlement to claim 373 
Exley I.E. and Management Technology Education Pty Ltd — No. 1168 of 1986 — Withdrawn by leave  
Fabris L. and Profile Marketing Pty Ltd — No. 324 of 1986 — Dismissed for want of prosecution  
Fairfull A.S. and Atlas Group — No. 1250 of 1986 — Withdrawn by leave  
Farey Cheryl and Sportslane — No. 1057 of 1986 — Dismissed for want of prosecution  
Farley J.M. and Dr R.S. Hickling trading as Aglino Pty Ltd — No. 1266 of 1986 — Order re payment of moneys as full and final 

settlement of claim  
Farrell Kevin John and Tyremaster Retreaders Proprietor Ltd — No. 91 of 1987 — Withdrawn by consent  
Fiorentino J.J. and DB Print Pty Ltd — No. 967 of 1986 — Order repayment of moneys as full and final settlement of claim  
Fitts J. and Euro Printing Company — No. 413 of 1986 — Withdrawn by leave  
Flower Susan Peta and Humpty Dumpty Day Care Centre — No. 158 of 1987 — Claim re compensation — Granted  
Ford M.J. and Dicton Pty Ltd trading as Dis-A-Rect — No. 981 of 1986 — Claim re outstanding contractual benefits — Granted  
Fox M. and DTX Australia Ltd — No'. 1071 of 1986 — Order re payment of wages for specified period  
Francis Brian and Town and Country — No. 512 of 1986 — Claim re unfair dismissal seeking compensation — Dismissed  
Fry R. and Brackenbury Heights Pty Ltd — No. 1176 of 1986 — Withdrawn by leave  
Fuller G. and Zanetic Manufacturing Pty Ltd (Agent for the Mortgagee in Possession Appointed) — No. 962 of 1986 — Withdrawn by 

leave  
Gardiner J. and Eclipse Carpet Cleaners — No. 753 of 1986 — Withdrawn by leave  
Garner J. and Integral Communication Pty Ltd — No. 56 of 1987 — Order re payment of moneys as full and final settlement 

of claim  
Gilchrist J.L. and NL Baroid Australia Pty Ltd — No. 532 of 1986 — Withdrawn by leave  
Gill C. and Brian Thomson's Battery Shop — No. 1167 of 1986 — Withdrawn by leave  
Gillett D.B. and Fratella Pty Ltd trading as Anchor Nissan — No. 998 of 1986 — Withdrawn by leave  
Grace S.A. and Commercial Developments Pty Ltd trading as Don Rogers Motors — No. 745 of 1986 — Withdrawn by leave  
Graham R.J. and West Coast Holdings Ltd — No. 586 of 1986 — Withdrawn by leave    
Grant Geoffrey Alan and Carama Holdings Pty Ltd trading as Morley Mitsubishi — No. 729 of 1986 — Withdrawn by leave  
Green P.D. and RBC Spas and Baths — No. 1261 of 1986 — Dismissed for want of jurisdiction  
Griffin S. and Salmat Direct Marketing — No. 560 of 1985 — Withdrawn by leave  
Groom O. and Aerosea Travel Pty Ltd trading as Directions, Your Travel Managers — No. 638 of 1986 — Withdrawn by leave  
Halden J.A. and Frank Balestra trading as North Innaloo Post Office Chemist — No. 765 of 1986 — Withdrawn by leave  
Hall Dennis and M.G. Luckman — No. 1280 of 1986 — Dismissed for want of prosecution  
Hampton L. and HF Services — No. 146 of 1987 — Order re payment of moneys as full and final settlement to claim  
Harrington-Carter R.M. and Worley Engineering (Australia) Pty Ltd — No. 1059 of 1986 — Withdrawn by leave  
Haskell S.E. and DTX Australia Ltd — No. 1005 of 1986 — Order re payment of moneys as full and final settlement 

of claim  
Heard B. J. and Blue Bird Gold Mine Limited — No. 969 of 1986 — Withdrawn by leave  
Hellier M.D. and A. Van Helvort and Others trading as Barrabadeen Stud — No. 208 of 1987 — Withdrawn by leave  
Hilderbrandt Michael and James Hardie Building Products Pty Ltd trading as Hardie Iplex Plastics — No. 136 of 1987 — Dismissed  
Hill J. and Rushton Building Contractors Pty Ltd — No. 20 of 1987 — Claim re denial of contractual benefits seeking compensation 

— Dismissed  
Hird B.H. and Taylor Woodrow (Australia) Pty Ltd — No. 1222 of 1986 — Withdrawn by leave    
Hodgman B.R.C. and Mid-Western Television Pty Ltd — No. 921 of 1986 — Withdrawn by leave  
Jacobson G. and P&A Fashions No. 925 of 1986 — Dismissed for want of prosecution  
Jajko R.J, and Micro Controls Ltd — No. 732 of 1986 — Withdrawn by leave  
Joines B.J. and Anglican Home Incorporated — No. 85 of 1987 — Claim re unfair dismissal seeking compensation — Dismissed  
Jones D.T. and GP Accessories (WA) Pty Ltd — No. 108 of 1987 — Order re payment of moneys less due taxation  
Jones K.N. and Derby Industries Pty Ltd — No. 95 of 1987 — Withdrawn by leave  
Jones Wynne and Comp-Aid (Computer Consultants) Pty Ltd — No. 169 of 1987 — Withdrawn by leave  
Julian C.C. and Concept Neon Pty Ltd — No. 206 of 1987 — Claim re contractual benefits seeking compensation — Dismissed for want 

of jurisdiction  
Kaijage H. and Personalised Tuition Pty Ltd — No. 1023 of 1986 — Dismissed for want of prosecution  
Kangatheran Bharathan and Boans Limited — No. 1202 of 1986 — Claim re unfair dismissal seeking reinstatement or compensation 

— Dismissed  
Kelly D. and Osborne Park Hotel — No. 1165 of 1986 — Withdrawn by leave  
Kennedy L. and Commodity and Projects Export Development Pty Ltd — No. 724 of 1986 — Dismissal for want of prosecution  
King J.A. and DTX Australia Ltd — No. 317 of 1987 — Order re payment of moneys as full and final settlement to claim  
Krivoroucthko M.G. and Tableware International Pty Ltd (in liquidation) trading as Bokay Products — No. 1136 of 1986 — 

Dimissed for want of jurisdiction    
Lang J.G. and Vital Technology Australia Ltd — No. 1052 of 1986 — Withdrawn by leave  
Langdon Murray and Town and Country — No. 513 of 1986 — Claim re unfair dismissal seeking compensation — Dismissed  
Lazaroo C.P. and Marnin Developments Pty Ltd — No. 109 of 1987 — Claim re denial of contractual benefits — Granted in Part  
Leach AJ. and BCF Fire Services — No. 4 of 1987 — Order re payment of moneys as full and final settlement 

of claim  
Ledger B.M. and Parker & Parker, Solicitors — No. 182 of 1987 — Withdrawn by leave  
Lopresti G.S. and CAI Fences — No. 723 of 1986 — Withdrawn by leave  
Lorenzo P. and April Bond — No. 933 of 1986 — Order repayment of moneys as full and final settlement in matter   
Lysaght N.R. and Superweld-Olympic J.V. — No. 456 of 1987 — Withdrawn by leave  
Maddern D. and Jeans West Pty Ltd — No. 843 of 1986 — Withdrawn by leave  
Maglione E. and Subiaco Uniting Church Hospital — No. 922 of 1986 — Claim re unfair dismissal seeking compensation — Dismissed .. 
Mailey Steven Phillip and Peet and Company West (Reside Realty Pty Ltd) — No. 837 of 1986 — Claim re contractual benefits being 

— denied — Dismissed  
Marriott G.B. and Tudor Transport Pty Ltd — No. 135 of 1985 — Application dismissed  
Mascarenhas A. and DTX Australia Ltd — No. 1193 of 1986 — Withdrawn by leave  
Mason Gordon Gilbey and S.W. Hart and Co Pty Ltd — No. 934 of 1986 — Claim re compensation and contractual benefits 

— Dismissed  
Massey L.G. and Watsons Foods Pty Ltd — No. 734 of 1986 — Withdrawn by leave  
Massey N. and Aunty Jacks — No. 305 of 1987 — Withdrawn by leave  
Matan J.C. and Vilroy Holdings Pty Ltd trading as John Mantle Marine Charter Company — No. 128 of 1987 — Claim re denial 

of payment of moneys for work undertaken seeking compensation — Granted  
McCrea W J. and Delie Pty Ltd Trustee for Pink Lake Pork Unit Trust trading as Pink Lake Pork — No. 966 of 1986 — Withdrawn 

by leave  
McFarland Alan Malcolm and Asset Data Control Pty Ltd — No. 873 of 1986 — Withdrawn by leave   
McGinley B. and Tableware International Pty Ltd (in liquidation) trading as Bokay Products — No. 1104 of 1986 — 

Dismissed for want of jurisdiction  
McLeod B.A. and Parry's Department Store (WA) Pty Ltd — No. 236 of 1987 — Claim re unfair dismissal seeking compensation — 

Dismissed  
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McLennan R.C. and Crossbred Nominees Pty Ltd trading as Geoff Perkins Farm Machinery Centre — No. 1030 of 1986 — Claim re 

non-payment of commissions due under contract of service seeking compensation — Granted in part  
McMahon Mary Cecilia and Tableware International Pty Ltd (in Liquidation) trading as Bokay Produces — No. 73 of 1987 — 

Dismissed for want of jurisdiction  
McNeill M. and Union Rubber and Engineering Pty Ltd — No. 821 of 1986 — Withdrawn by leave  
Miles G.E. and Tableware International Pty Ltd (in liquidation) trading as Bokay Products — No. 1138 of 1986 — 

Dismissed for want of jurisdiction  
Miller D. and International Newspapers of Australia Pty Ltd — No. 121 of 1987 — Claim re unpaid contractual benefits and alleged 

unfair dismissal seeking compensation — Dismissed  
Minchin I.R. and Chesebrough-Ponds International Ltd — No. 467 of 1986 — Claim re denial of contractual benefits — Dismissed  
Morrell Lianne and Sandy's Fashion House (WA) — No. 1108 of 1986 — Withdrawn by leave  
Morris P. and Stan Malinowski c/- Noteck Pty Ltd trading as "Supergirl" — No. 749 of 1986 — Withdrawn by leave  
Morton, A.T. And Jasmak Pty Ltd trading as Marketing Australia Home Improvements — No. 1335 of 1986 — Order re payment of 

outstanding wages to applicant  
Morton Richard J.R. and Salinity Hydrology and Soil Conservation Associates — No. 149 of 1987 — Claim re compensation — 

Dismissed  
Mouritz D. and WA Video World — No. 1203 of 1986 — Withdrawn by leave  
Murphy E.J. and Pine Warehouse — No. 274 of 1987 — Withdrawn by leave  
Murphy Jodie and Charlie Carter Pty Ltd — No. 627A of 1986 — Withdrawn by leave  
Nair-Marshall Owen William and Capital Development Investments (WA) trading as Toorak Lodge — No. 1320 of 1986 — 

Withdrawn by leave  
Nairn Trevor Douglas and Pilbara Resources Limited — No. 161 of 1987 — Withdrawn by leave  
Nesbitt B.G. and Port Autos 1980 — No. 1046 of 1986 — Order re payment of moneys  
Niciejewski R. and Craftsman Furniture — No. 1178 of 1986 — Withdrawn by leave  
Norman H. and Stanlee WA Trade Asia Services Pty Ltd — No. 168 of 1987 — Claim re unfair dismissal seeking compensation — 

Granted  
Olsen C.D. trading as Wainui Working and Vilroy Holdings Pty Ltd Trustees for John Mantle Marine Charter Co. Unit Trust — No. 

33 of 1987 — Claim re contractual benefits owing — Granted  
Ormesher P. and Duncan Motor Company Pty Ltd — No. 35 of 1986 — Application dismissed  
Ott W.H. and Tableware International Pty Ltd (in liquidation) trading as Bokay Products — No. 1105 of 1986 — Dismissed 

for want of jurisdiction  
Palmer Clive and Mintern Nominees Pty Ltd trading as Minty's Restaurant — No. 99 of 1987 — Withdrawn by leave  
Palmer, J.D. and Marine & Leisure Ltd — No. 69 of 1987 — Order re payment of moneys    
Palmer L.K. and Marine & Leisure Ltd — No. 70 of 1987 — Order re payment of moneys  
Parasuraman M. and Finbar International Ltd — No. 946 of 1986 — Withdrawn by leave  
Parker S. and Riverside Home — No. 1300 of 1986 — Claim re unfair dismissal seeking reinstatement — Dismissed  
Pascoe W. and Snappy Cleaning Service — No. 1257 of 1986 — Dismissed for want of prosecution  
Peccianti M.J. and Western Australian Baseball League (Incorporated) — No. 1032 of 1986 — Withdrawn by leave  
Pecek M. and Turabaka Nominees Pty Ltd — No. 564 of 1986 — Claim re contractual benefits owing — Dismissed  
Percival S. and Barrack Aviation Services Pty Ltd trading as Fremantle Heliport — No. 1163 of 1986 — Withdrawn by 

leave   
Perry S.F. and Newbolt Holdings trading as Lindau Ford — No. 908 of 1986 — Claim re unfair dismissal and denial of contractual 

benefits, seeking compensation — Granted in part  
Phaure N.G. and Chamberlain John Deere Pty Ltd — No. 130 of 1986 — Claim re unfair dismissal seeking compensation — Granted ... 
Phillips R.A. and G.J. Coles Pty Ltd — No. 826 of 1985 —• Withdrawn by leave  
Philpott Allan Kenneth and Onka Holdings Pty Ltd trustees for Kenneth Davies Family Trust trading as Overland Removals — No. 542 

of 1986 — Claim re compensation — Granted  
Pillage M. and Eclipse Carpet Cleaners — No. 754 of 1986 — Withdrawn by leave  
Pinkerton Y. and Rank Xerox (Australia) Pty Ltd — No. 1342 of 1986 — Claim re unfair dismissal — Dismissed  
Poeta M. and Davey Real Estate — No. 795 of 1986 — Claim re denial of contractual benefits — Dismissed  
Porter T. and Alfonso's Pizza Bar — No. 1225 of 1986 — Application dismissed  
Pratt C.G. and Peter Colrain and Others trading as Flash Foods Canteens — No. 612 of 1986 — Claim re unfair dismissal seeking 

compensation — Granted  
Raebura R. and Catt Corporation — No. 1041 of 1986 — Withdrawn by leave  
Read G. and Open Road Rentals — No. 887 of 1986 — Dismissed by consent  
Read L. and Sara Dane Holdings — No. 1045 of 1986 — Withdrawn by leave  
Reeves Barbara and Swensen's Ice Cream Co (Australia) Pty Ltd — No. 81 of 1987 — Claim re compensation — Granted  
Richani Maziad and Goldsworthy Mining Limited — No. 181 of 1987 — Withdrawn by leave  
Richardson J. and Irene Whyte (WA) Pty Ltd — No. 1201 of 1986 — Withdrawn by leave  
Riches K.S. and Diamond Security Pty Ltd — No. 640 of 1986 — Withdrawn by leave  
Robin D. and Rottnest Lodge Resort — No. 1079 of 1986 — Claim re unfair dismissal seeking compensation — Granted  
Robinson A.B. and Lush Gro (Nursery and Garden Centre) — No. 939 of 1986 — Application dismissed  
Rossi T. and Tableware International Pty Ltd (in liquidation) trading as Bokay Products — No. 1155 of 1986 — Dismissed 

for want of jurisdiction  
Rudd J. and Davis Sales Training — No. 1259 of 1986 — Dismissed  
Rush K. and Flash Foods — No. 566 of 1986 — Withdrawn by leave  
Russell M.S. and MRSA Earthmoving Pty Ltd — No. 989 of 1986 — Claim re unfair dismissal seeking reinstatement or compensation 

— Granted  
Rutkauskas Linda and Henry Africa's Tavern and Restaurant — No. 165 of 1987 — Claim re compensation — Granted  
Said M. and Tableware International Pty Ltd (in liquidation) trading as Bokay Products — No. 1122 of 1986 — Dismissed 

for want of jurisdiction  
Seabrooke D. and Cedric and Mare Hohrmann — No. 988 of 1986 — Withdrawn by leave  
Seaward Michael and Town and Country — No. 514 of 1986 — Claim re unfair dismissal seeking compensation — Dismissed  
Sedgwick M.L. and Onaps Pty Ltd — No. 1220 of 1986 — Claim re denial of contractual benefits — Granted  
Sewell Brian Arthur and Norwich Life Insurance Society — No. 1343 of 1986 — Withdrawn by leave  
Shanahan B.P. and Robyn Cooper — No. 1205 of 1986 — Application dismissed  
Shannon R.J. and DTX Australia Ltd — No. 217 of 1987 — Order repayment of moneys as full and final settlement  
Sharpe A.M. and Australasian Paint Maintenance Systems — No. 1264 of 1986 — Order re payment of moneys for outstanding wages.. 
Shaw M.P. and Jim Pike — No. 138 of 1986 — Dismissed for want of prosecution  
Silver S. and Vital Health and Leisure Centre — No. 1319 of 1986 — Order re payment of moneys in full and final settlement of claim ... 
Simons P. and Aboriginal Advancement Council — No. 454 of 1986 — order re payment of moneys to applicant  
Simpson B. and Lanspen Supplies — No. 907 of 1986 — Withdrawn by leave  
Sinclair P.J. and Kelrascott Hardware —■ No. 131 of 1987 — Application dismissed  
Slade F.J. and Graham Hart Holdings Pty Ltd ■— No. 812 of 1986 — Claim re unfair dismissal seeking compensation — Granted in part 
Smargiassi M.R.T. and Hartley Paynton Limited — No. 994 of 1986 — Withdrawn by leave  
Smedley D. J. and W. Zimpels Ltd — No. 881 of 1986 — Withdrawn by leave  
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SECTION 29(b) — APPLICATIONS DEALT WITH — (Continued) 
Smith J. and Caramel Nominees Pty Ltd trading as Pegasus Transport — No. 281 of 1987 — Withdrawn by leave  
Smith R. and DTX Australia Limited — No. 319 of 1987 — Order re payment of moneys  
Smith S.J. and Nedgo Pty Ltd as trustee for B.J. and M.F. McGarth Trust trading as Broken Hill Hotel — No. 1340 of 1986 — With- 

drawn by leave  
Snow R.G. and Jobec Pty Ltd — No. 163 of 1987 — Withdrawn by leave    
Spencer Jullian Russell and Waterfurn Holdings Pty Ltd — No. 1196 of 1986 — Withdrawn by leave  
Stewart I. and Mojo-MDA — No. 57 of 1987 — Withdrawn by leave  
Stock F.S. And Gascoyne Trading Pty Ltd — No. 1008 of 1986 — Application dismissed  
Sullivan C.J. and Kaleema Home Builders Pty Ltd — No. 1111 of 1986 — Order re payment of moneys and formal letter stating 

reasons for termination  
Sweeney R.L. and Trans Pacific Finance Corporation trading as Archie Martins Discount — No. 867 of 1986 — Withdrawn by leave .... 
Thomas K.A. and Tableware International Pty Ltd (in liquidation) trading as Bokay Products — No. 1142 of 1986 — Dismissed 

for want of jurisdiction  
Thomas Lloyd and Copyspot (1985) Pty Ltd — No. 74 of 1987 — Claim re compensation — Dismissed  
Thomason E. and Elizabeth Russell — No. 746 of 1986 — Withdrawn by leave  
Thomson Robert Mack and Leslie and Lynette Hornby — No. 625 of 1986 — Claim re compensation — Granted  
Toovey Glenn and Consolidated Pine Industry Pty Ltd (Inc in WA) — No. 107 of 1987 — Withdrawn by leave  
Townsend H. and Varity Pty Ltd trading as Carpet City — No. 176 of 1987 — Dismissed for want of prosecution  
Townsend Hilary and Heuga Australia Pty Ltd — No. 1166 of 1986 — Dismissed  
Trainer J. and Greedy Gonzales Mexican International Eating House — No. 1093 of 1986 — Withdrawn by leave  
Treadgold R. and Library Board of WA— No. 1016 of 1985 — Withdrawn by leave  
Turner J.C. and Jason Windows a Division of Jason Builder Products Limited — No. 1328 of 1986 — Dimissed for want of 

prosecution   
Tyler C. and Supa-Valu Supermarket — No. 6 of 1987 — Withdrawn by leave  
Tyndall R. and Admiralty Travel Service Pty Ltd — No. 1025 of 1986 — Claim re denial of contractual benefits due — Granted  
Vandermeer J.M. and DTX Australia Ltd — No. 1273 of 1986 — Order re payment of moneys as full and final settlement of claim  
Vandermeer M.C. and DTX Australia Ltd — No. 1274 of 1986 — Order re payment of moneys as full and final settlement of claim  
Van Dijken J. and Bunnings (Northern Territory) Pty Ltd — No. 164 of 1986 —- Claim re unfair dismissal — Dismissed  
Vertes G. and Ghirardi Holdings Pty Ltd — No. 1333 of 1986 — Claim re denial of contractual benefits — Dismissed  
Walmsley Jennifer Ann and Amanda Sanders formerly trading as Direct Personnel — No. 1246 of 1986 — Claim re compensation — 

Granted  
Walsh Kevin and John Caratti — No. 1129A of 1986 — Withdrawn by leave  
Waters Gregory Howard and Graham Maxwell Brooks — No. 1174 of 1986 — Claim re compensation — Granted  
Waterworth Bedellia and Rothmans of Pall Mall (Australia) Pty Ltd — No. 503 of 1986 — Withdrawn by leave  
Weare P. and Dawson Industries Ltd — No. 22 of 1987 — Claim re unfair dismissal seeking compensation — Dismissed  
Whitlock E.S. and Newbold Nominees Pty Ltd trading as Eclipse Carpet Cleaners — No. 799 of 1986 — Claim re contractual 

entitlement seeking compensation — Granted  
Wilson R.T. and Tessera Pty Ltd — No. 692 of 1986 — Withdrawn by leave  
Wright Debra Anne and Algar Burns and Associates — No. 938 of 1986 — Withdrawn by leave  
Wright G. and General Corporation Japan (Aust) Pty Ltd — No. 571 of 1986 — Withdrawn by leave  
Zincraft P.V. and Dimet Pty Ltd — No. 1042 of 1986 — Withdrawn by leave  

SECTION 32 — MATTERS DEALT WITH — 
Amalgamated Metal Workers Union and Leighton/TKK Joint Venture — No. 324 of 1987 — Order re cessation of industrial action and 

enforcement of conciliation on parties to resolve dispute, also to direct union to effect disciplinary measures on members  
Australian Workers Union and Central Norseman Gold Corporation Ltd — No. 184 of 1987 — Withdrawn by leave  
Breweries and Bottleyard Employees Union and Kirin Australia Pty Ltd — No. 359 of 1987 — Withdrawn by leave  
Breweries and Bottieyards Employees Union and Swan Brewery Co Ltd — No. 957 of 1986 — Withdrawn by leave  
Breweries and Bottieyards Employees Union and Swan Brewery Co Ltd — No. 1067 of 1986 — Direction that all work bans and 

limitations cease  
Builders Labourers Federation and Multiplex Constructions Pty Limited — No. 339 of 1987 — Direction issued to cease industrial 

actions in support of claims and ensure direction is complied with  
Builders Labourers Federation and Springdale Comfort Pty Ltd and Others — Nos. 911, 913, 915, 917 and 919 of 1986 — Order re 

declaration of no industrial matter existing between parties except in the case of one respondent where an industrial matter was found 
to exist •'  

Electrical Trades Union and Hamersley Iron Pty Ltd — No. 428 of 1987 — Order re employees to refrain from industrial action over 
dismissed worker, resumption of work, dismissed employee to await union's decision on legal matters in matter No. 193 of 1987, 
union/management discussion on disciplinary procedure and to produce a written report of such discussion for a future conference .. 

Electrical Trades Union and WA Government Railways Commission — No. 1033 of 1982 — Order re retrospective operative date of 
wage rates prescribed for new classification  

Federated Engine Drivers Union and Hamersley Iron Pty Limited — No. 1327 of 1986 — Order re cessation of industrial action and 
parties to discuss issues of dispute and report to Commission the outcome  

Federated Engine Drivers Union and JLV Constructors — No. 1169 of 1986 — Withdrawn by leave  
Railways Union of Workers and Western Australian Government Railways Commission — No. 992 of 1986 — Order re cessation of 

industrial action, union must ensure members compliance with order, shunting crews must be of no less than two men in a shunting 
yard and a shunting yard does not include a siding  

- Before Full Bench - 

UNIONS — APPLICATION FOR ALTERATION OF RULES — 
Australian Railways Union of Workers — Application No. 1318 of 1986 — Before Full Bench — Alteration to rules 3, 5 and 6 and 

registration of a substitute set of rules  
Carpenters and Joiners, Bricklayers and Stoneworkers Industrial Union — Application No. 608 of 1986 — Before Full Bench — chanj 

of name and alteration to rule 1 — Granted  
Collieries Staff Association — Application No. 261 of 1987 — Before Deputy Registrar — Registration of substitute set of rules - 

Granted  
Maritime Workers Union — Before Full Bench — Registration of new set of rules including change of name — Granted  
Master Painters, Decorators Association — Application No. 923 of 1986 — Before Full Bench — Alteration to rules 1, 3, 4 and 6 • 

Granted  
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UNIONS — APPLICATION FOR ALTERATION OF RULES —continued 
Master Painters, Decorators Association — Before Acting Deputy Registrar — Substitution of a new set of rules — Granted  
Miscellaneous Workers Union — Before Deputy Registrar — Alteration to rule 10 — Granted  
Miscellaneous Workers Union — Before Full Bench — Application No. 619 of 1986 — Alteration to rule 4 — Granted  
Operative Painters and Decorators Union — Before Acting Deputy Registrar — Registration of new rule 40 and re-numbering existing 

rules 40 to 48 inclusive, to 41 to 49 inclusive — Granted  
Royal Australian Nursing Federation — Application No. 243 of 1987 — Before Full Bench — Alteration to rule 5 — Granted  
Seamen's Union of Australia — Application No. 133 of 1987 — Before Full Bench — Alteration to rule 9 and insertion of new rule 12 

— Granted    
Shop, Distributive and Allied Employees Association — Application No. 364 of 1987 — Before Deputy Registrar — Alteration to Rules 

4 and 6 — Granted  
Timber Industry Industrial Union — Before Acting Deputy Registrar — Alteration to rule 27 — Granted  

UNIONS — APPLICATION FOR REGISTRATION — 
Disabled Workers Union — Before the Full Bench — No. 442 of 1986 

employees — Granted  
Application for registration as an organisation of 

UNIONS — CANCELLATION OF REGISTRATION — 
Commission Agent Union of Workers of Western Australia . 

UNIONS — CHANGE OF NAME — 
Carpenters and Joiners Union — Application No. 608 of 1986 — Before the Full Bench — Change of name and alteration to rule 1 — 

Membership — Granted  
Maritime Workers Union — Application No. 1017 of 1985 — Before Full Bench — Registration of new set of rules including change of 

name — Granted  

UNIONS — DECLARATIONS MADE UNDER SECTION 71 — 
Seamens Union of Australia — Appeal No. 134 of 1987 — Declaration sought re qualifications of persons for membership and pre- 

scribing the offices which shall exist within the State Branch and Counterpart Federal Body to be the same — Granted  

UNIONS — MATTERS DEALT WITH UNDER SECTION 66 — 
Federated Engine Drivers Union and Kostoski Z. — No. 284 of 1987 — Request application be struck out — Granted  
Newton R.G. and Fry E.L. Branch Secretary, Federated Liquor and Allied Employees Union — No. 334 of 1987 — Claim re direction 

or order by President enabling applicant to carry out appropriate duties — Granted  
Wells A.B. and Psychiatric Nurses Association — No. 213 of 1987 — Claim re irregularity in elections conducted seeking inquiry — 

Ordered Accordingly   

COAL INDUSTRY TRIBUNAL — AWARD/AGREEMENT ■ 
"Colliery Staffs Award" No. 62 of 1955   
Mining Award No. 4 of 1953   

• VARIATION OF • 

COAL INDUSTRY TRIBUNAL — DISPUTES MATTERS REFERRED — 
Australian Colliery Staff Association and Western Collieries Ltd — Application No. 6 of 1987 - 

of Company vehicles by some members — Dismissed  
- Claim re reinstatement of private use 

COAL INDUSTRY TRIBUNAL — REVIEW OF BOARD OF REFERENCE — 
Coal Miners Industrial Union and Griffin Coal Mining Co Ltd — No. 27 of 1986 

jurisdiction and sum fixed was not justified on the merits — Upheld  
Claim re Board of Reference was without 
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MATTERS REFERRED TO IN DECISIONS OF INDUSTRIAL APPEAL COURT, INDUSTRIAL COMMISSION AND 
INDUSTRIAL MAGISTRATES CONTAINED IN VOL. 67 PART 1, SUB PART 6. 

NOTE: 'Denotes Industrial Appeal Court Decision. 
'Denotes Full Bench Decision. 

'Denotes Commission in Court Session Decision. 
'Denotes Decision of President. 

ACT — INTERPRETATION OF — 
'Appeal against order for discovery — Court found documents did not related to trade secrets or profits or financial position — detailed 

analysis of section 33(5) — Dismissed — Building Industry  
'Compulsory conference regarding the reduction in the manning of shovels referred to Commission in Court Session for hearing and 

determination — interim order to maintain status quo was made by Commission in Court Session — found that matter hand't been 
heard and determined by Commission in Court Session and interim order could not issue — Mining Industry  

'Appeal against decision relating to site allowances and allowing access to site — Only an industrial matter can be the subject of a con- 
ference — Jurisdiction is determined at the commencement and not the conclusion of an inquiry — Failure to ascertain jurisdictional 
question — Reference to Industrial Appeal Court decision and interpretation of section 44 — Upheld — Building Industry  

'Misconduct resulting from breach of Misuse of Drugs Act 1981 — Teacher transferred at own expense to different school — Interpreta- 
tion of Education Act — Appeal under section 78 (l)(b) but section SOB (2) (b) bars appeal — Dismissed — School Teachers Tribunal. 

Complaint allegedly brought under section USA of the Justice Act, that order in Complaint No. 409 of 1986 be set aside — Defendant 
argued that Industrial Magistrate had no jurisdiction to hear an application made under section 136A of the Justices Act — Magistrate 
found no evidence of jurisdiction to hear the application under the Justices Act and that as the decision in Complaint No. 409 of 1986 
was not made pursuant to jurisdiction conferred by the Justices Act, there was no jurisdiction to hear this application — Dismissed — 
Public Service  

Complaint that award had been breached with regard to provision of on-site facilities — Magistrate heard arguments re scope of 
award and application of section 37 of Act — Magistrate found he had no evidence before him that award applied to defendant — 
Dismissed — Construction  

Declaration of true interpretation of Industrial Agreement 10 of 1979 sought — Commission applied principles applied in Courts of Law 
for constructions of statutes and where ambiguity still existed referred to custom and usage —■ Commission found that it had jurisdic- 
tion to interpret industrial agreements and that an employee absent from work for one week because of a strike is deemed not to have 
abandoned his employment — Iron Ore  

'Application for enforcement of Act namely failure to attend compulsory conference without good cause — Full Bench found that it 
could hardly enforce the requirement that someone attend a conference that had already occurred and that in present context what was 
intended was enforcement of a penalty should respondent fail to show good for non-attendance — Full Bench found Respondent's 
reasons adequate but not compelling — Granted — Iron Ore  

Application to set aside findings of Director General of Education regarding employee charged with misconduct — Applicant claimed 
breach of Education Act regulation 135, breach of rules of natural justice and lack of sufficient evidence — Respondent claimed no 
jurisdiction existed for the Tribunal to deal with any matter regulated under conditions of employment prescribed by or under Educa- 
tion Act of 1928 — Tribunal found application was made to correct deficiencies in respondent's application of section 7C of Education 
Act and regulation 135 of that Act — Regulation 135 did not apply to this case and respondent's actions were warranted — Tribunal 
found from interpretation it has power over all things governing the service of a teacher not just those things to do with industrial rela- 
tions matters as expressed by Acts and Regulations — Dismissed — Education/Teachers  

ALLOWANCES — 
'Upholding of appeal against order for a site allowance — wage restraint principles means disability allowances should only be awarded 

in exceptional circumstances — need to show disabilities went beyond matters contemplated in award — similarity of conditions with 
another site not the principle to adopt — Upheld — Electrical Contracting/Building Industry  

'Parking charges for hospital staff car parks — claim of pro rata payment for part-time staff — no distinction made between full-time and 
part-timers when trade offs were made for 38 hour week — Dismissed — Nursing Industry  

Dispute re site allowance — Applicant claimed unique site conditions warranted an order for an allowance — Respondent refuted claims 
on the basis that project fell outside Industry Pattern for Allowance and that provisions of award provided adequate recompense for 
disabilities on site — Commission found satisfactory the circumstances described by applicant and allowed claim — Granted — 
Building  

Dispute re site allowance — Applicant claimed that abnormal difficulties were associated with the site and sought allowance — 
Respondent refuted claims absolutely — Commission found soil at site did create disabilities and granted allowance —• Granted — 
Building   

Dispute re site allowance — Applicant union sought allowance of which a percentage be deferred and paid on termination — 
Respondent objected to the claim — Commission found conditions on site to warrant an allowance — Granted in part — Building  

Dispute re proposed site allowance — Union claimed replacements of safety boots and bluey jackets on a fair wear and tear basis — 
Commission found that the site allowance was already catered for in the Industry Allowance of the Building Trades (Construction) 
Award 1979 and that the other safety clothings matters was subject to a private agreement that excluded this job due to the date of let- 
ting the contract — Dismissed — Building  

Claim re site allowances — Applicant sought allowances for employees — Commission found site fell within Building Industry 
Pattern — Granted —- Building  

Site allowance sought — Commission found that site was within the Building Industry pattern for site allowance — Granted — 
Building  

Claim re site allowance — Union claimed payments of allowance in lieu of confined space, dirty work, fumes, wet underfoot and 
handling secondhand timber — Commission found site was within the Building Industry Pattern — Granted — Building  

Amendment of award to provide for better conditions of employment for temporary carpenters — Permanent employees have longer 
term career benefits unavailable to temporary carpenters — Power Industry  

Variation sought re meal allowances and after hours allowances in Award — Applicant claimed decision of Commission at (63 WAIG 
221) gave strength to claim for an increase in meal allowance and that the claim for increased after hours allowances was based on ad- 
justments made according to general wage movements since 1975 — Respondent argued that Wage Fixing Principles preclude adjust- 
ment to amount of meal allowance based on comparative criteria applied in the past by Commission and that the decision of Commis- 
sion (65 WAIG 497) made claim for after hours allowance increase unjustified — Commission found balance of merit in favour of 
union with regard increased meal allowances and ordered increase but dismissed claim for increased after hours allowance due to ex- 
cessive length of time in presenting claim — Granted in Part — Wholesale/Retail Industry   

Applicant union sought through compulsory conference alleged unpaid benefits on behalf of member — Claimed due to custom and 
practice Award provisions implied contractual entitlements — Respondent argued employee to receive Award payments only — 
Award provisions matter for Industrial Magistrate (Applicant did not pursue) — Remainder a matter of implied contract — Commis- 
sion found employee not entitled —■ Dismissed — Security  

TClaim for site allowance for gold mine — Unclear from decision which was the genesis of the appeal, the reasons for granting the 
allowance — Appeal dismissed — Gold Mining Construction  
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ALLOWANCES — (continued) 
a) Formal introduction of 38 hour week in the form of a 19 day month or a nine day fortnight and consequent changes to overtime pro- 

visions — Parties agreed — Commission noted this would merely formalise an arrangement already in practice — Granted — 
Railways; b) All Officers working shift work will receive five weeks annual leave — Parties agreed — Commission noted that this will 
overcome a slight inequity and only affect a few people — Government standard — Principle 11 — Granted — Railways; c) Meal reim- 
bursement entitlement clarified — Parties agreed — Granted — Railways  

Application to increase allowances in award provisions by consent — Commission found its job was to interpret clauses in the context 
of the total award — Casual loading of 20 per cent based on standards set in awards replaced by present award — Granted — Rural/- 
Maintenance Workers  

Dispute re site allowance — Applicant sought allowance for disabilities — Respondent objected and opposed claim as site outside pattern 
of allowances — Commission found home unit construction fell outside pattern for site allowances and that weight of case evidence 
prevented the granting of an allowance — Dismissed — Building Trades  

Site allowance sought — Commission found insufficient evidence of site disabilities as usually found in cases where allowances were 
granted — Dismissed — Building Industry  

Dispute re whether an allowance should be paid when employees were removed to shore due to cyclone dangers — Commission found on 
interpretation of documentary evidence regarding said allowance that employees were entitled to such a benefit — Commission 
ordered a letter of agreement to give effect to its decision — Granted — Oil and Gas  

Applicant union sought allowance in consideration of the physiological effects of working in an oppressive heat environment — 
Respondent argued that if it carried the burden of safe working by supplying protective clothing it should not meet the additional cost 
of compensating workers for discomfort of wearing such clothing — Respondent also claimed that under award it already paid a 
disability allowance which covered condition for which new allowance sought — Commission applied principles outlined at 65 WAIG 
2320 and found first argument not sustained but second had merit enough to cause discounting of applicant's claim — Granted in Part 
— Power  

Dispute re site allowance — Commission found site did not present any of the disabilities as were usually present in granting a site 
allowance — Dismissed — Building T rades  

Applicants sought order to change disability allowances payments to certain employees by fine tuning an order of CICS (66 WAIG 1365 
at 1367) — Respondents opposed claims — Commission found CICS decision based on findings of the Pope Report into allowances 
would require substantial reasons to be deviated from and union had failed to provide these — Dismissed — Railways  

Applicant union sought "reinstatement" of a previous construction schedule of allowances because current work was "construction" 
work and being done under comparable conditions to those applying at time of original schedule — Respondent claimed the original 
schedule no longer applied to the present conditions — Commissioner found that the work was of a constructural nature and thus war- 
ranted the application of the original schedule of allowances as they pertained to construction — Granted — Building Construction.... 

2Appeal against decision of Commission to grant allowance to employees at Worsley Alumina Refinery — Respondent did not contest 
appeal nor object to order being set aside — Full Bench found that there was insufficient evidence to justify Commission ordering addi- 
tional allowances and that Commission had miscarried its discretion as allowance was not in accordance with Wage Fixing Principles 
— Upheld — Metal Trades  

Site allowance sought — Commission found site to fit pattern for fixation of an allowance for disabilities no adequately covered by 
award provisions — Granted — Building  

Site allowance sought for disabilities — Commission found site to fit industry pattern for a site allowance — Granted — Building Industry 
Site allowance sought for disabilities — Commission found site did not fit industry pattern for allowances — Dismissed — Electrical 

Contracting   
Site allowance sought for disabilities — Commission found site to fit industry pattern for a site allowance — Granted — Building  
Site allowance sought — Commission found disabilities associated to fit within general pattern of sites within locality and set amount of 

allowance on that basis — Granted in Part — Building Trades    
Site allowance sought for site disabilities — Commission found site to fit Industry Pattern for allowances and granted allowance — 

Granted — Building  
Site allowance sought for site disabilities — Commission found site to fit industry pattern for allowance and that award provisions did not 

cover the disabilities incurred — Granted — Building  
Claim that orders not implemented in correct manner — Respondent agreed to Commission resolving the matter — Commission found 

first two clauses to be interpretation questions and that in the first case the clause's true meaning showed that it had not been correctly 
applied, in the second case the claim that the clause should be deleted was dismissed — In the case of the third clause Commission 
found a special case had been demonstrated for the classification of works involved and that weight of evidence favoured returning to 
the payment of an aluminium allowance as had existed before the original order — Transport (Boilermakers/Welders)  

Site allowance sought for disabilities not covered by award provisions — Applicant claimed an unusual number of adverse factors 
affected site which therefore warranted an allowance — Respondent claimed disabilities already adequately covered by award — Com- 
mission found site did not merit a site allowance as disabilities were compensated by the award — Dismissed — Building  

Site allowance sought for disabilities not covered by award provisions — Applicant claimed work on site of unit development warranted a 
site allowance — Respondent objects to claim, units not included in industry pattern for allowances — Commission found on the basis 
of submissions, the strength of "Sapri" case was vital to the fact that claim must fail — Dismissed — Building  

Application for variation of allowance clause in award — Applicant claimed that current clause did not reflect changes made in Educa 
tion Support (Special Education) area and that an anomaly existed as to the application of the allowance to teachers in control of han- 
dicapped students in "normal schools", "educational support schools" and "education support units" — Tribunal found current 
subclause inappropriate and inequitable in structure and application and that a redesigned subclause should be processed through an 
anomalies conference — Dismissed — Education/Special Education Teachers  

Disability allowance in compensation for conditions under which duties performed in fabricating blast resistant enclosures for North- 
west Shelf LNG project — Commission found that wage rate of CBI Constructors Kwinana Order is inclusive of all rates and 
allowances — Commission also found a significant change in conditions under which employees perform duties in yard but not 
workshop — Allowance to be paid for work in yard — Granted in part — Metal Trades  

ANNUAL LEAVE — 
'Variation sought of clause in annual leave provisions in an Award — Applicant claimed phrase in the relevant clause being applied in a 

way not intended by previous interpretation (46 WAIG 354) and sought to delete offending phrase from the clause — Respondent 
argued that there was insufficient strength in claim to justify the amendment — Commission found decision of CICS (59 WAIG 1301) 
gave weight to respondent's arguments and that union had failed to demonstrate an effective case — Dismissed — Wholesale and 
Retail Industry  

a) Formal introduction of 38 hour week in the form of a 19 day month or a nine day fortnight and consequent changes to overtime pro- 
visions — Parties agreed — Commission noted this would merely formalise an arrangement already in practice — Granted — 
Railways; b) All Officers working shift work will receive five weeks annual leave — Parties agreed — Commission noted that this will 
overcome a slight inequity and only affect a few people — Government standard — Principle 11 — Granted — Railways; c) Meal reim- 
bursement entitlement clarified — Parties agreed — Granted — Railways  

Interpretation sought re annual leave rates of pay subclause in award — Commission found neither applicants' nor respondents' 
proposals overcame the basic problems of the subclause and thus declared the subclause to mean that annui leave would be taken and 
paid at graded rates with provision for higher payments for employees engaged in higher duties — Railways  

Complaint that employee was not being allowed annual leave with pay as prescribed by Agreement — Magistrate found that employee 
had already received payment for relevant period and that respondent had granted the appropriate amount of leave, therefore no 
underpayment had occurred — Dismissed  
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APPEAL — 
■a) Appeal against Special Board of Reference Decision at 66 WAIG 1982 over change in working arrangements for ordinary hours of 

work — Commission in Court Session found Board's conclusion verifying change open on the facts — Principle governing appeals 
from Board of Reference outlined — Dismissed — Hospitals; b) Appeal against Special Board of Reference Decision at 66 W A1G 1982 
— C1CS bound by facts found by Board — Special role of Boards of Reference discussed — Dismissed — Hospitals; c) Appeal against 
Special Board of Reference Decision at 66 WAIG 1982 — Appeal against decision authorising change from eight to nine day fortnight 
— more efficient management of human resources — Dismissed — Hospitals  483 

!Appeal against decision of Commission for reinstatement — Appellant argued Commission had erred in exercise of its discretion by 
allowing extraneous matters to guide it and drawing inferences which were not open — Full Bench referred to principals regulating 
review of judicial discretion expressed at 66 WAIG 1570 and found that as employee was guilty of misconduct by failing to obey a 
lawful order — Commission had, therefore, erred and failed to exercise proper discretion — Upheld  754 

AWARDS — 
New award sought to cover medical officers in teaching hospitals — Applicant sought award to replace an unregistered Agreement 

formally — Commission found to that extent there could be no objection under the current Wage Fixing Principles — Commission 
noted existing salaries and conditions adopted were Public Service standards or Industrial standards common to awards of this com- 
mission with exception to penalty rates — Commission however found that penalties chosen were modest with regard to hours of duty 
of personnel and did not consider it outside Principles to approve Award — Granted — Health (Medical/Training)  

New award sought to cover employees of SGIC — Parties agreed to new award however Federally registered body intervened objecting 
that conditions of some classifications in new award were inferior to existing conditions in present award — Commission found that in- 
tervenor could not provide evidence to support claims — Commission noted that applicant intends to offer employment which protects 
existing benefits — Commission found that State Government Insurance Act and agreement between applicant and respondent who 
represented majority of workers necessitated the award being granted — (Insurance)  

New award sought for medical practitioners employed in public hospitals — Parties consented to proposed award and are ad idem that 
the document faUs within the Wage Fixation Principles — Commission found no objection as it adopts existing conditions — Commis- 
sion noted increase in salaries and on evidence found marked change in work value plus real changes that justified increase in salary 
levels — Commission expressed concern to two specific parts in document that may in the long term give rise to trouble however did not 
pursue matter as parties acknowledged deliberate omission in the award — Granted — Health (Medical Practitioners)  

Award variation — Association sought new classification level and increase in salaries paid to Pharmacists employed in Government 
Hospitals on the basis of work value increases — Applicant claimed remuneration not adequate for skills and responsibilities required, 
there were significant changes in the same since 1978, and there existed anomalies in the classification structure — Respondent opposed 
claim in toto arguing that the changes were not new, individual cases could be dealt with by reciassification and referred to companies 
with Eastern States Pharmacists and the Public Service Nexus — The Commission noted the heavy onus on the Applicant under Princi- 
ple 4 of the Wage Fixing Principles — The Commission found sufficient work value increases to justify a new classification for 
specialist pharmacists only — Granted in Part — Hospital Salaried Officers  

New Award to establish Broadbanding in Public Authorities based on Public Service — Parties in agreement except whether Award to 
include reference to Public Service nexus — Whether Authorities should refer matters to Office of Industrial Relations — Whether 
Award should include all Government Authorities — Commission (Public Service Arbitrator) made Award under Principle 4 — Con- 
sidered referral a matter of Administration — Introduction of Broadbanding best facilitated by all Authorities being included in 
Award from outset — Nexus with Public Service need not be stated to be seen to exist — Award issued  

a) Formal introduction of 38 hour week in the form of a 19 day month or a nine day fortnight and consequent changes to overtime pro- 
visions — Parties agreed — Commission noted this would merely formalise an arrangement already in practice — Granted — 
Railways; b) All Officers working shift work will receive five weeks annual leave — Parties agreed — Commission noted that this will 
overcome a slight inequity and only affect a few people — Government standard — Principle 11 — Granted — Railways; c) Meal reim- 
bursement entitlement clarified — Parties agreed — Granted — Railways  

Application to increase allowances in award provisions by consent — Commission found its job was to interpret clauses in the context 
of the total award — Casual loading of 20 per cent based on standards set in awards replaced by present award — Granted — Rural/- 
Maintenance Workers  

Interpretation of Shop and Warehouse (Wholesale and Retail) Establishments State Award 32 of 1976 as to meaning of "usual finishing 
time" as pronounced in award provisions — Commission declared "usual finishing time" was to mean that time determined by 
reference to rosters over a substantial period of employees' employment — Wholesale/Retail Industry  

Application to vary Rangers (National Parks) Award by inclusion of new classification — Applicant claims rates that should apply to new 
classification are those that apply to construction and maintenance workers, Grade III under AWU (WA Government) Construction, 
Maintenance and Services Award — Respondent opposed claim and suggested an alternative variation schedule altering Contract of 
Service clause and Special Rates and Conditions clauses so they mirrored rates in AWU award — Commission found that 
Respondent's schedule would more adequately provide for the future employment of CEP workers who would be engaged in construc- 
tion and maintenance work in parks and that therefore it proposed to adopt this schedule — Granted in Part — Public Works  

New award sought to cover' 'Mobile Canteen'' operators — Applicant union claimed substantial portion of operator's time was in driving 
loading and unloading of vehicle which is within its constitution rule — Respondent refuted claim arguing that prime purpose of 
operators was in the vending of food thus having more affinity with catering industry — Commission agreed with Applicant's claim — 
Commission however found that operators of one respondent had requested and was in need of award to regulate conditions while 
operators of the other genuinely objected and Commission saw no reason to interfere with latter party — Order made accordingly — 
(Food Vending/Transport) ■••••  

Application for new award to replace 14 existing awards — Applicant sought Commission's indication that the application should succeed 
in principle and if so whether the new award should prescribe a 38 hour week — Respondents objected to application for a new award 
— Commission found that the objectives of the Industrial Relations Act would be in conflict with the application where there was 
serious objections from one party and that in the interests of promoting industrial harmony the application in principle should not 
succeed   

Application for award variation — Applicant sought new definition of classification and also new classifications where rates of pay should 
have a retrospective date of operation, also claimed paid leave for union business for this matter — Respondent rejects claims — Com- 
mission found there was a need for new classifications based on current work being done and levels of pay being received and that in 
this situation conditions warranted a measure of retrospectivity being applied to the new classification in any award variation; also that 
claim for paid leave for union business was justified on the basis of similar award provisions in other industries — Granted — 
Transport (Rail)    

Application for award variation — Applicant sought order to vary wages clauses so as to remove minor defects — Commission found 
agreement between the parties on the merit of proposals however that with reference to a subclause to do with Administrators/ 
Directors the proposed variation breached wage fixing principles as was contended by the respondent — Commission granted other 
minor variations but dismissed claims for variation of specific Administrator/Director subclause — Granted In Part — (Health/ 
Welfare — Administrator/Director)   •••■ 

Complaint that ordinary hours should be interpreted to mean hours usually or normally worked — Defendant argued interpretation 
should be in accordance with Hours clause in award — Industrial Magistrate found that on evidence of the employee in question no 
true interpretation of her normal and usual hours could be made due to insufficient documentation of the facts therefore it was not 
necessary to interpret the true meaning of the Wages clause in light of this lack of evidence which prevents the case going any further — 
Dismissed — Building  
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AWARDS — (continued) 
Applications to standardise conditions of employment of applicant unions' members in a number of public authorities into one single 

award and also to deal with clauses relating to clerks employed by the Lotteries Commission; both matters have been dealt with under 
one application — Commission found existence of a long standing nexus with clerks in the State Public Service and that proposed 
award only sought to recognise existing standards — Commission found inclusion of broadbanding in proposed award was not a bar- 
rier to its passage and that costs associated could be included in the scope of the old Principles that applied at the time of the application 
— Granted — Clerks Public Authorities  3New award with increased rates of wages sought for contract cleaning industry — In accordance with Wage Fixing Principles Commis- 
sion referred application to Anomalies Conference where Commission held no arguable case — Intervener argued that matter should, 
therefore, end there — Commission in Court Session found that in accordance with Industrial Appeal Court decision at 59 WAIG 494 
Commission should not decline to exercise independent judgment by appealing only to previously stated criteria but should have regard 
for facts of each particular case — Commission in Court Session found no anomalies or inequities — Award issued — Contract 
Cleaning   

Cancellation of Award sought — Parties consented — Commission found that although this situation is not specifically outlined in Act 
Commission's authority to deal with an "industrial matter" conveys power to undo that which was done as part of considering the 
matter and that confers jurisdiction — Granted — Hostel  

BOARD AND LODGING — 
^Deletion of clauses in various awards regulating conditions under which housing accommodation or board and/or lodging is provided 

to Government sector employees sought — Applicant argued Commission lacked jurisdiction to determine matter arising out of 
"landlord tenant" relationship — Commission in Court Session agreed but found where employee is required to occupy accommoda- 
tion or that occupancy was necessary for efficient performance of duties, that is as a necessary consequence of contract of employ- 
ment, then jurisdiction exists — Commission in Court Session found this not be case in awards under scrutiny — Granted — 
Government  

BOARD OF REFERENCE — 
Payment for pro rata long service leave sought — Applicant employed by three separate companies during period for which leave claimed 

— Board found business had been transmitted from company to company therefore service was continuous — Granted — Jones 
dissented — Wholesale/Retail (Business Machines)  

3a) Appeal against Special Board of Reference Decision at 66 WAIG 1982 over change in working arrangements for ordinary hours of 
work — Commission in Court Session found Board's conclusion verifying change open on the facts — Principle governing appeals 
from Board of Reference outlined — Dismissed — Hospitals; b) Appeal against Special Board of Reference Decision at 66 WAIG 1982 
— CICS bound by facts found by Board — Special role of Boards of Reference discussed — Dismissed — Hospitals; c) Appeal against 
Special Board of Reference Decision at 66 WAIG 1982 — Appeal against decision authorising change from eight to nine day fortnight 
— more efficient management of human resources — Dismissed — Hospitals  

Claim for pro rata long service leave based on continuous service — Applicant claimed continuity of service was based on award specifica 
tions and that a transfer of business could be proved to support claim — Respondent offered no evidence against the applicant's claim 
— Board of Reference found that in the case that no contrary evidence being presented by respondent, the onus of proof shifted from 
the applicant to the respondent, as such the Board of Reference was bound to accept the evidence of the applicant as a true representa- 
tion of the facts — Pro rata long service leave granted — Hotel Industry  

Claim for pro rata long service leave based on continuous service — Applicant claimed that there had been a transmission of business 
as specified by the award which supported the claim for continuity of service — Respondent rejected claim and said that no contract ex- 
isted to give suport to claim that business had been transmitted — Board of Reference found on evidence that in fact only "part of 
business" had been transmitted and as such did not satisfy the award provisions which specify that transmission of a business must oc- 
cur for an employee to prove the continuity long service leave entitlement — Wholesale Industry/Sales Representative  

BONUS - 
Discrimination of an employee — union claimed non-payment of marriage bonus in accordance with contract amounted to unfair 

discrimination — respondent refuted claim and argued that employee had not raised the claim prior to resignation and furthermore ap- 
plicant had not met the conditions required to be awarded allowance — Commission found applicant had not met criteria and time 
lapse between the establishment of de facto relationship and this claim was a serious obstacle — Dismissed — (Insurance/Health)  

Applicant dismissed, seeks compensation for monies being a due entitlement under contract of employment not paid — Respondent 
denies claims — Commission found that the payment of bonus to staff was a result of a waiver of a term of their contracts by the 
respondent and this did not confer any entitlement to any such bonus on the applicant — Dismissed — Retail (Sales Manager)  

BREACH OF AWARD — 
Enforcement of section 102 (1) (a) of the Act sought — Defendant failed to provide time and wages records lawfully required to be pro- 

duced — Full Bench found no mitigating circumstances as Defendant did not appear before it — Granted — Engineering  
Complaint that defendant had breached award by requiring shifts in excess of Wi hours to be worked — Magistrate found that rostering 

of shifts had not been consistently exceeded and that it was not practical to arrange shift so as not to exceed 8 Vi hours — Dismissed — 
Railways   

Complaint that award had been breached with regard to provision of on-site facilities — Magistrate heard arguments re scope of 
award and application of section 37 of Act — Magistrate found he had no evidence before him that award applied to defendant — 
Dismissed — Construction  

Claim that orders not implemented in correct manner — Respondent agreed to Commission resolving the matter — Commission found 
first two clauses to be interpretation questions and that in the first case the clause's true meaning showed that it had not been correctly 
applied, in the second case the claim that the clause should be deleted was dismissed — In the case of the third clause Commission 
found a special case had been demonstrated for the classification of works involved and that weight of evidence favoured returning to 
the payment of an aluminium allowance as had existed before the original order — Transport (Boilermakers/Welders)  

Application for wages outstanding as a result of contract of employment being terminated — Respondent raised question of jurisdiction, 
common law provisions of Act apply and therefore conditions of employment are covered by an award — Commission found award 
was binding on respondent pursuant to section 37(1) of Act, therefore Commission as constituted lack jurisdiction to determine a mat- 
ter to do with enforcement of awards — Dismissed (Neon Sign/Salesman)  

Complaints alleging underpayment of award provisions for travel allowance, rostered days off, overtime, weekend work, holiday work, 
inclement weather, annual leave and waiting time — Industrial Magistrate found in all cases allegation had been proven and underpay- 
ment had occurred — Magistrate imposed fines on defendant so as to hopefully elicit some compliance with the award from the defen- 
dant — Proven — Building (Bricklayer)  
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Page 

CAPACITY TO PAY — 
Withdrawal of over award payments to employees — Union claimed that withdrawal of over award payments was unfair, unreasonable 

and contrary to the Commission's Wage Fixing Principles — Applicant sought order for respondent to reinstitute over award 
payments — Respondent claimed that due to economic down-turn they had been forced to make their operations more cost-efficient 
and thus curtail payments that were being made against the prevailing company policy of "no over award payments" — Respondent 
argued that the measures taken were in the employees long term benefit and that the method of implementation had been fair and 
reasonable — Commission dismissed the suggestion that economic down-turn in the market had necessitated wage reductions and that 
the burden of proof lay with the respondent — Commission found the Wage Fixing Principles did apply to this case and dismissed 
respondent's arguments — Commission also found that a central issue expectation of what employees saw as their minimum wages — 
Company was unfair in enforcing a "no over award payment" policy when these employees had long been receiving over award 
payments — Commission ordered reinstitution of over award payments for the six named employees — Granted — Timber  406 

'Application for exclusion of Farm Employees Award from wage increase granted by General Order No. 261 of 1986 (66 WAIG 1139) — 
Applicant claimed rural sector in this state was in a worse economic situation than that of other states and that employers lacked 
capacity to pay an increase in line with the Federal Decision — CICS found Principle 12 did not affect case and that Australian Com- 
mission had given due consideration to respondents in the pastoral industry when granting the increase, therefore no reason existed to 
accept claim — CICS varied General Order by including Farm Employees Award — Dismissed — Pastoral  762 

CASUAL WORK — 
Applicant union sought through compulsory conference alleged unpaid benefits on behalf of member — Claimed due to custom and 

practice Award provisions implied contractual entitlements — Respondent argued employee to receive Award payments only — 
Award provisions matter for Industrial Magistrate (Applicant did not pursue) — Remainder a matter of implied contract — Commis- 
sion found employee not entitled — Dismissed — Security  669 

Dispute re company's "casual employment" policy and withdrawal of practice of deducting union contributions from employees on 
behalf of union — Applicant claimed employment policy re casuals was unfair and sought order to regulate procedures — Applicant 
also claimed removal of union contribution deduction facility by respondent was unfair and a punitive reaction to legitimate union ac- 
tivity and sought restoration order — Commission found a satisfactory balance between categories of employees had been achieved 
and that this was not unfair to casuals therefore claims against "casual employment" policy were to be dismissed, but the deduction of 
union subscriptions should be restored by the respondent — Granted in Part — Retail Industry  672 

CLASSIFICATION — 
Award variation — Association sought new classification level and increase in salaries paid to Pharmacists employed in Government 

Hospitals on the basis of work value increases — Applicant claimed remuneration not adequate for skills and responsibilities required, 
there were significant changes in the same since 1978, and there existed anomalies in the classification structure — Respondent opposed 
claim in toto arguing that the changes were not new, individual cases could be dealt with by reclassification and referred to companies 
with Eastern States Pharmacists and the Public Service Nexus — The Commission noted the heavy onus on the Applicant under Princi- 
ple 4 of the Wage Fixing Principles — The Commission found sufficient work value increases to justify a new classification for 
specialist pharmacists only — Granted in Part — Hospital Salaried Officers  

New Award to establish Broadbanding in Public Authorities based on Public Service — Parties in agreement except whether Award to 
include reference to Public Service nexus — Whether Authorities should refer matters to Office of Industrial Relations — Whether 
Award should include all Government Authorities — Commission (Public Service Arbitrator) made Award under Principle 4 — Con- 
sidered referral a matter of Administration — Introduction of Broadbanding best facilitated by all Authorities being included in 
Award from outset — Nexus with Public Service need not be stated to be seen to exist — Award issued  

Application to vary Rangers (National Parks) Award by inclusion of new classification — Applicant claims rates that should apply to new 
classification are those that apply to construction and maintenance workers, Grade III under AWU (WA Government) Construction, 
Maintenance and Services Award — Respondent opposed claim and suggested an alternative variation schedule altering Contract of 
Service clause and Special Rates and Conditions clauses so they mirrored rates in AWU award — Commission found that 
Respondent's schedule would more adequately provide for the future employment of CEP workers who would be engaged in construc- 
tion and maintenance work in parks and that therefore it proposed to adopt this schedule — Granted in Part — Public Works  

Application for award variation — Applicant sought new definition of classification and also new classifications where rates of pay should 
have a retrospective date of operation, also claimed paid leave for union business for this matter — Respondent rejects claims — Com- 
mission found there was a need for new classifications based on current work being done and levels of pay being received and that in 
this situation conditions warranted a measure of retrospectivity being applied to the new classification in any award variation; also that 
claim for paid leave for union business was justified on the basis of similar award provisions in other industries — Granted — 
Transport (Rail)  

Application to vary agreement to provide a new classification for plumbers — Applicant claimed change in work value necessitated the 
new classification pursuant to Principle 4 of the Wage Fixing Principles — Respondent claimed current classification covered work be- 
ing done which is traditionally associated with work done by plumbers and that having to obtain a "Certificate of Competence" for 
one area of that work did not justify this variation — Commission found that a significant change to work value had not occurred as 
dictated by Principle 4 and that present classification adequately covered the work performed — Dismissed — Mining (Plumbers)  

Employees had classifications and/or work arrangements varied — Applicants claimed this variation was outside terms of agreement and 
sought restoration of employees to previous positions or if not possible, relief as determined by Commission — Respondent completely 
rejected claims saying agreement had been properly observed and there was no case to answer — Commission found that respondent 
had followed terms of agreement and that nothing in the evidence suggested that excessive suffering would result for employees, and 
that it could not interfere with respondent's application of its personnel practices unless breaches of basic principles concerning un- 
fairness, onerous work conditions and safety were established which had not been in this case — Dismissed — Mining  

Classification of servicemen discontinued and duties reallocated to other classifications — Applicant union sought order to restore the 
classification — Respondent objected to claims — Commission found no evidence of allocation causing onerous work, lack of safety, 
or other burdens to any employees and as such could not intervene in an area where respondent had the right to the action taken — 
Dismissed — Mining  

CLOTHING — 
'Appeal against decision that employer should provide safety boots — Award clause silent as to provision — serious question of 

Commission's interpretation but as work on site was completed the appeal was dismissed — Electrical Contracting industry  334 
Applicant union sought through compulsory conference alleged unpaid benefits on behalf of member — Claimed due to custom and 

practice Award provisions implied contractual entitlements — Respondent argued employee to receive Award payments only — 
Award provisions matter for Industrial Magistrate (Applicant did not pursue) — Remainder a matter of implied contract — Commis- 
sion found employee not entitled — Dismissed — Security  669 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 1069 

CUMULATIVE DIGEST—continued 

COMMON RULE — 
Complaint that award had been breached with regard to provision of on-site facilities — Magistrate heard arguments re scope of 

award and application of section 37 of Act — Magistrate found he had no evidence before him that award applied to defendant — 
Dismissed — Construction  

COMPARATIVE WAGE JUSTICE — 3Wage increase sought for nurses due to increase in duties and responsibilities involved — All parties agreed that work value changes in 
industry are similar to those recognised elsewhere and accepted by other arbitral bodies — Furthermore parties were in agreement that 
claims had satisfied and conformed to Wage Principles — CICS noted with concern agreement of parties that recognised substantial 
work value changes that clearly did not affect all levels of nurses to the same degree and concluded it would guard against any contrived 
arrangements which would circumvent the Wage Principles — CICS found agreement reached satisfied Principle 4 however equitable 
base established previously, Principle 6 had influenced overall decision — CICS found negotiations re two awards were still in progress 
and that those applications be adjourned sine die — Granted (Nursing/Health)  

COMPENSATION — 3Claim for order to halt Respondent's introduction of across the board changes to working conditions and for retention of some 300 
agreements, deals, undertakings etc previously negotiated with Respondent (32 of these items, common to all unions, were isolated and 
submitted for determination) — Application subsequently amended to include claims for a finding that Respondent's termination of 
its' workforce was unfair; an order for compensation of affected employees; an order that employee's services be deemed continuous; 
and an order that Respondent not use staff employees on wages employees' work — CICS rejected argument that at common law new 
owners of a company are not bound by agreements negotiated by previous owners — CICS rejected argument that Commission could 
not order reinstatement when termination had occurred and new employment contract had been entered into — CICS upheld the right 
of management to manage without Commission intervention unless employees were shown to be unjustly or unfairly treated — CICS 
found termination of workforce to be unfair, that compensation should be ordered and that service should be deemed continuous — 
CICS found against issuing an order stopping staff being employed on wages employees' work and dismissed claims in items 1,3,4,5, 
6,6a, 7,9,10,11,12,13,14, 16,17,19,20,22,23,24,25,26,27, 30 and 32 — CICS granted claims in respect of Accident and Sickness 
Policy, paid union meetings, wash up time, accommodation charges and waterproof jackets — Granted in part — Iron Ore  

Employee summarily dismissed following presentation of notice of resignation — Applicant sought compensation of retainer due for 
period of notice, and payment for services performed prior to termination — Respondent argued applicant was a "contractor" as 
stipulated in contract of service and not an employee — Commission found relationship was one of employer /employee and thus inef- 
fectual the particular clause in Agreement submitted by respondent — Commission found respondent was not entitled to summarily 
dismiss applicant and was satisfied with applicant's claims — Granted (Cleaning) L  

Employee dismissed for alleged unsatisfactory performance — Applicant union sought order of unfair dismissal and compensation 
— Respondent claimed that the employee was not capable of performing the level of administration position required to have accepted 
a verbal indication of her intention to resign following the serving of formal warnings of adverse performance — Commission found no 
evidence of this and that respondent had acted unfairly in issuing a notice of acceptance of resignation — Commission ordered 
reinstatement to a more suitable position — Granted in part — Services (Nursing)  

Employee made redundant — Applicant union sought order of compensation of eight weeks wages — Respondent refuted claims citing 
incapacity to pay and the payment of over award wages to employee for the previous five years of service — Commission established 
that case to be decided on the principles of the Full Bench of the Australian Commission's decision in Termination, Change and 
Redundancy Case (print F6230) using an equity approach to decide on each case's merits as set down by President in Coventry Group 
Case (66 WAIG at 843) and thus found that on evidence the applicant's member was due some compensation — Granted in part — 
Metal Trades  

Employee made redundant —• Applicant union sought order of compensation of eight weeks in severance pay — Respondent refuted 
claims by sighting their incapacity to pay, the payment of over award wages and their attempts to maintain the employee's employment 
with the new management — Commission established that case to be decided on the principles of the Full Bench of the Australian 
Commission's decision in Termination, Change and Redundancy Case (print F6230) using an equity approach to decide on each case's 
merits as set down by President in Coventry Group Case (66 WAIG 843) and thus found on evidence that the applicant's claims should 
be dismissed — Dismissed — Metal Trades  

Applicants (4) sought compensation for alleged unfair dismissal — Claimed dismissals unfair due to summary nature and lack of regard 
for status — Acknowledged payments received on termination "reasonably generous" but claimed entitlement to at least three months 
notice or pay in lieu including benefits — Argued redundancy compensate for loss of employment or such — Respondent argued Ap- 
plicants received fair recompense which compared more favourably with that payable under Federal Commission — Compensation 
should consider total payment made and approach of Goldsworthy v. WA Liquidation Limited (1986) 66 WAIG 757 should be 
adopted — Commission accepted Applicants' evidence — Applicants found to be Middle Managers entitled to approximately two 
months notice of dismissal — Further found payments made to Applicants on dismissal to be fair compensation ex gratia payments in- 
cluding superannuation benefit to be taken into account — Dismissed — Finance (Building Socieities)  

Employee summarily dismissed for refusal to acknowledge role in and make restitution for involvement in sale of secondhand units 
related to employment — Applicant sought compensation and contractual entitlements — Commission found that Respondent's 
policy re restitution reasonable in the circumstances and that it had grounds to dismiss — The maxim "He who comes into equity must 
come with clean hands" — Application dismissed — Retail  

Applicant claimed he was due payment in lieu of notice and commissions — Employer claimed contract of service ended on 17 August 
1986 when Applicant taken into Police custody — No dismissal effected — Commission found there was no frustration of contract and 
entitlement to notice established — Commission found that rest of claim not established — (Real Estate)  

Applicant claimed unfair dismissal pursuant to section 29 (b) (i) — Employed as a spruiker on a casual basis — The Shop and Warehouse 
(Wholesale and Retail Establishments) State Award 1977 — Reinstatement or compensation sought — Commission cited section 27 (1) 
(a) of the Act — Application dismissed — (Retail Sales)  

Applicant union sought reinstatement for relief train controller on grounds of unfair dismissal — Respondent claimed that its summary 
dismissal of the employee was justified by his gross misconduct — Commission found that respondent had not proved misconduct and 
dismissal was, therefore, unfair but declined to order reinstatement due to irretrievable breakdown in working relationship between 
employee and Respondent — Commission ordered compensation in accordance with principles outlined by Full Bench in Tak Lau Kwa 
Case (64 WAIG 858) — Granted in Part — Iron Ore  

Employees' contracts of employment terminated due to bankruptcy of respondents' operations and subsequent closure and sale of the 
assets — Applicant union sought order to pay employees "retrenchment pay" of two weeks pay for each year of service and pro rata 
service leave for lesser periods of service, as award benefits — Commission found on evaluation of the authorities cited that the prin- 
ciples of the Dodonia Investment Case (64 WAIG 1625) applied to this case and that it was obliged to balance the interests of the ap- 
plicants against those of the respondents and thus found that the unfortunate economic circumstances which lead to bankruptcy and 
termination of contracts of employment did not warrant compensation from the respondent — Commission ordered the applicants' 
claims be dismissed — Dismissed — Meat Industry  
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COMPENSATION — (continued) 
Employee terminated due to change of management and management policy in place of work — Applicant claimed termination was 

unfair and sought reinstatement and compensation — Respondent objects to the claim — Commission found on evidence that ter- 
mination was based on strong commercial decisions and that respondent's actions of over-payment of severance moneys and attempts 
to relocate employee demonstrate that termination was not unfair — Dismissed — Health/Matron  

Applicant terminated due to alleged unsuitability sought order for compensation of one week's wages in lieu of notice — Respondent 
denied claims wholly — Commission found no explicit or implied obligation to give a particular period of notice to employee and that 
Respondent had not acted unreasonably which made Applicant's claims unfounded — Dismissed — Printing (Table Hand)  

Applicants contract terminated for alleged misconduct — Applicant sought order of unfair dismissal and compensation for entitlements 
due under contract of employment — Respondent denies claims — Commission found exercising summary dismissal for misconduct at 
a time other than that at which offence occurred was unfair and that this right cannot be held over by an employer for use in the future 
on the same grounds or to abrogate contractual entitlements — Compensation granted for only a part of the claim, other claims 
dismissed — Granted In Part — Rural/Farm Manager  

Applicant dismissed due to restructuring of organisation and managerial functions — Applicant claimed unfair dismissal and sought 
compensation — Respondent denies claim wholly — Commission found that restructuring carried out negated the applicant's position 
and that the subsequent dismissal was based on a need to appoint a candidate to the new position with different formal qualifications 
than those of the applicant, thus it was not unfair and compensation was unnecessary — Dismissed — (Health/Welfare Services — 
Matron)   

Applicant sought compensation for amounts owing under a contract of service — Respondent did not dispute the amount owing but said 
relationship was that of "independent contractor" and questioned Commission's jurisdiction to grant applicant's claims — Commis- 
sion found employee relationship existed for a part of the relevant later period of employment but dismissed the claim for the period 
that preceded the establishment of the employee relationship — Granted In Part — Leisure (Boat Chartering)  

Application for outstanding wages and fees incurred in dealings with respondent — Applicant claimed as an employee he was to receive 50 
per cent of profits on the job and wages on a regular basis — Respondent claimed relationship was a partnership and that no employee 
relationship existed for the Commission to have any jurisdiction over — Commission found on evidence that employee relationship ex- 
isted — Dismissed  

Employee claimed he was unfairly dismissed for raising unsafe work practice contravening mining regulations — Respondent claimed 
employee was dismissed for refusal to work as directed — Commission found that dismissal was summary notwithstanding payment of 
a sum of money to the Applicant subsequent to his dismissal — Commission found that Applicant properly reported safety issues — 
Dismissal declared unfair — Compensation ordered — Mining industry  

Applicant claims he was dismissed during an agreed term of notice — sought payment for wages up to the time of date he claimed it was 
agreed that the contract terminated — Commission found entitlement due and ordered one week's wages in lieu be paid to the Appli- 
cant — Claim upheld — Entertainment industry  

Applicant claimed wages due under her contract of service — No appearance by Respondent — Commission found that Applicant an 
employee pursuant to the Act — Order for payment of wages due issued — Travel Industry  

Employee dismissed due to redundancy — Applicant claimed unfair dismissal and sought reinstatement and/or compensation — 
Respondents object to and oppose the claim — Commission found a true case of redundancy existed, principles of Job Protection Case 
apply — Commission found respondent to have failed to satisfy conditions to be applied when dismissing redundant employees — 
Commission ordered re-employment and if not possible compensation in line with Job Protection Case principles — Granted — Tile 
Manufacturing/Carpenter  

Applicant claimed he was dismissed after reporting unsafe working conditions to the relevant authority — Respondent claimed Applicant 
already on notice at time of such report and decision was that he be paid in lieu of remaining period of notice on grounds that he was ag- 
grieved and intent on damaging the Respondent — Further, Respondent claimed decision to terminate Applicant's employment was 
simply based on need to cut back overall labour costs — Commission found Applicant on notice when he reported the allegedly unsafe 
working conditions — Not axiomatic that any employee inform employer of intent to or report of conditions of work to safety 
authorities — In this instance, Respondent had grounds for actions — Applicant's allegations re: victimisation and discrimination not 
substantiated — Application dismissed — Restaurant industry  

Applicant claimed unfair dismissal and contractual entitlement of payment for overtime worked — question of constructive dismissal 
— Commission found that fact of dismissal not established — No jurisdiction under section 29(b) — Commission found entitlement to 
overtime payments not established — Application dismissed — Transport industry  

Employee claimed unfair dismissal on basis of new management ridding itself of long-term employees and because he would have been 
due for pro rala long service leave in three months — Respondent denied dismissal unfair — Claimed that despite counselling Appli- 
cant remained very negative re: restructuring made necessary by computerisation — Commission found Applicant had not established 
his case — Dismissed — Retail Hardware  

Employee terminated due to closure of business — Employee claimed compensation for contractual entitlements not met and unfair 
dismissal — Respondent rejects claim saying no such contractual benefit or entitlement existed as there was no guarantee of employ- 
ment given — Commission found that in fact there was no guarantee of employment and that employee had misunderstood this agree- 
ment, also that dismissal was not unfair and that severance pay was in line with established redundancy standards — Dismissed — Prin- 
ting/Circulation Manager  

Applicant retrenched — Claimed this in breach of terms of settlement of previous workers' compensation claim and thereby unfair 
— sought reinstatement or, alternatively, compensation — Commission found that no consideration given to the agreed term by the 
Respondent at the time of retrenchment — Found that current circumstances mitigated against reinstatement — A number of factors 
relevant to level of compensation ordered, including finding of implied term of Respondent's economic efficacy — Compensation 
ordered — Industrial manufacturing  

Applicant claimed she was due an over award component for Saturday work as Receptionist — Respondent denied the claimed 
entitlement due and claimed that over award payments made over a period of months was due to an initial clerical error which remained 
uncorrected — Commission found that Applicant had not established entitlement due — Dismissed — Clerical/Real Estate  

Applicant dismissed, seeking compensation — Respondent denies all claims — Commission found only one amount in the total 
compensation package sought was due to the applicant, the other claims for compensation for housing subsidies and for unfair 
dismissal were rejected on the grounds that applicant had failed to carry out his duties as an employee by withholding moneys from the 
respondent — Commission found respondent's actions were not unfair or unjust — Granted In Part — (Motor Vehicle) Salesman  

Application for wages outstanding as a result of contract of employment being terminated — Respondent raised question of jurisdiction, 
common law provisions of Act apply and therefore conditions of employment are covered by an award — Commission found award 
was binding on respondent pursuant to section 37(1) of Act, therefore Commission as constituted lack jurisdiction to determine a mat- 
ter to do with enforcement of awards — Dismissed (Neon Sign/Salesman)  

Applicant sought payment of contractual benefits allegedly outstanding from his period of employment — Applicant seeks compensation 
— Respondent opposed claims, questions of jurisdiction raised — Commission said on employer/employee relationship existed based 
on principles established in TWU v. Readymix (61 WAIG 1705) and this Commission did have jurisdiction — Commission found 
respondent was bound to pay amount claimed for incentive bonus and commission on actual sales only and ordered compensation to 
that part of the claim only — Granted In Part — (Retail/Salesman)  

Applicant terminated and repudiated his contract of employment — Applicant claims he was denied a benefit under contract of employ- 
ment and sought compensation — Respondent denies it was in breach of the terms of the contract — Commission found that no breach 
of contract was evident, applicant had inferred the wrong meaning of the terms of the contract — Dismissed  

Applicant dismissed, seeks compensation for monies being a due entitlement under contract of employment not paid — Respondent 
denies claims — Commission found that the payment of bonus to staff was a result of a waiver of a term of their contracts by the 
respondent and this did not confer any entitlement to any such bonus on the applicant — Dismissed — Retail (Sales Manager)  



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 1071 

CUMULATIVE DIGEST—continued 

COMPENSATION — (continued) 
Applicant dismissed for negligence — Applicant claimed unfair dismissal and sought compensation — Respondent rejects claim wholly 

— Commission found on evidence that respondents employment arrangements were unreasonable and that practice of "suspension 
without pay" was not a term of the contract of service and designed to remove financial risk from the respondent — Commission 
found dismissal under these circumstances to be unfair and ordered compensation — Granted — Retail (Food)  

Applicant terminated her contract of employment — Applicant sought order for contractual entitlements to superannuation under 
contract of service — Respondent denies claim wholly — Commission found no superannuation arrangements existed in the contract 
and could not therefore decide the question raised, which meant applicant had failed to demonstrate any basis for her claims — 
Dismissed — (Insurance/Administrative Manager)  

Applicant not fully payed out at end of term of contract — Applicant sought compensation — Respondent admitted indebtedness but 
question whether "employee" relationship existed for the purpose of the Act — Commission found identification of applicant as a 
"contractor" or "subcontractor" by the respondents assigned receiver was incorrect and that an employee/employer relationship ex- 
isted thus justifying his claims for compensation — Granted — Leisure Industry (Boat Chartering)  

Applicant terminated for unsatisfactory performance — Applicant claimed unfair dismissal and sought compensation — Respondent 
claimed applicant had failed to meet sales targets and had not improved his performance following warnings — Commission found 
evidence to support respondent's case, dismissal was therefore not unfair — Dismissed — Retail (Salesman)  

Applicant dismissed for alleged unsatisfactory service — Applicant claimed unfair dismissal and sought order of compensation — 
Respondent refuted the claims — Commission found that the respondents credibility was seriously in doubt due to it providing to ap- 
plicant a testimonial that was at odds with the reasons put forward for dismissal and that therefore in all circumstances the Commission 
would have to find in favour of the applicant — Granted — (Liquor and Accommodation/Salesman)  

Applicant summarily dismissed for misconduct — Applicant sought order of compensation for unfair dismissal — Respondent opposed 
claims — Commission found that summary dismissal was unfair given that applicant had retained employment after the respondent 
had put all the workforce on a trial period and that no further warning of adverse performance had been served on applicant — Com- 
mission ordered unfair dismissal and compensation — Granted — (Catering/Waitress)  

Applicants contract of employment terminated for alleged redundancy — Applicant sought order of unfair dismissal and compensation 
— Respondent denies claims and stressed the dismissal was due to actual redundancy — Commission said onus was on applicant to 
prove unfair treatment and that in this case the terms of the contract were quite clear and that the applicants assumptions on his future 
work with the respondent were wrong — Commission found that respondent had not unfairly terminated the applicants contract when 
the work was no longer available, also that the claim for compensation must fail — Dismissed — (Metal/Technician)  

Applicant terminated for poor work attitude — Applicant claimed compensation for a benefit denied to him under his contract of 
employment — Respondent wholly rejects claim — Commission found on evidence that applicant was due payment of further cages 
based on the working relationship established in the terms of which the applicant had related, however no evidence was found to sup- 
port the claim for a vehicle allowance as claimed — Granted In Part — Catering Industry (Restaurant Manager)  

'Appeal against decision of Full Bench at 67 WAIG (751) to reject appeal against decision of Commission re amount of compensation 
awarded to employees unfairly dismissed — Appellant claimed Full Bench had erred in law by finding Commission had properly exer- 
cised its discretion when it awarded compensation in absence of evidence as to appropriate amount — Industrial Appeal Court found 
Full Bench had not erred in law, Commission had properly exercised its discretion and that there was no other basis on which compen- 
sation could have been assessed — Dismissed — Iron Ore  

2Appeal against decision of Commission that employees had been unfairly dismissed — Appellant claimed that in respect of five 
employees there was no individual and specific evidence that they had been unfairly dismissed — Full Bench found that Commission's 
finding that Appellant's requirement that staff employees confirm acceptance of additional work provision or be terminated or resign 
which was in contravention of agreement with Union was unfair provided general evidence to support further finding of unfair 
dismissal for all employees whose termination resulted — Dismissed — Iron Ore  2Appeal against decision of Commission at 67 WAIG (988) re amount of compensation awarded to employees deemed unfairly dismissed 
— Appellant claimed Commission had failed to properly exercise its discretion by awarding compensation without evidence as to the 
appropriate amount — Full Bench found applicant failed to demonstrate any error by the Commission in the exercise of its discretion, 
the Commissioner actually granting what was sought — Dismissed — Iron Ore  

Employee terminated for failure to comply with instructions — Applicant claimed unfair dismissal and sought order of compensation 
and reinstatement — Respondent rejects claim — Commission found employee had not been fairly or reasonably warned of adverse 
performance and it was unfair to dismiss him without such consideration — Commission found employee had been prevented from 
protecting his own security and ordered in terms of applicant's claims — Granted — Retail Industry/Storeman  

CONFERENCE — 
^Application for enforcement of Act namely failure to attend compulsory conference without good cause — Full Bench found that it 

could hardly enforce the requirement that someone attend a conference that had already occurred and that in present context what was 
intended was enforcement of a penalty should respondent fail to show good for non-attendance — Full Bench found Respondent's 
reasons adequate but not compelling — Granted — Iron Ore  759 

CONFINED SPACE — 
Claim re site allowances — Applicant sought allowances for employees — Commission found site fell within Building Industry Pattern - 

Granted — Building  

CONSUMER PRICE INDEX — 
'Consideration of National Wage Case 1987 by Commission of its own motion pursuant to section 51 (2) — Wage Fixation Principles 

adopted including two tier system — $10.00 per week granted under first tier subject to commitment by unions to the principles — Ef- 
fected — State Wage Case  

CONTRACT OF SERVICE — 
Employee summarily dismissed following presentation of notice of resignation — Applicant sought compensation of retainer due for 

period of notice, and payment for services performed prior to termination — Respondent argued applicant was a 'contractor' as 
stipulated in contract of service and not an employee — Commission found relationshiup was one of employer/employee and thus in- 
effectual the particular clause in Agreement submitted by respondent — Commission found respondent was not entitled to summarily 
dismiss applicant and was satisfied with applicant's claims — Granted (Cleaning)  292 

Applicant union sought through compulsory conference alleged unpaid benefits on behalf of member — Claimed due to custom and 
practice Award provisions implied contractual entitlements — Respondent argued employee to receive Award payments only — 
Award provisions matter for Industrial Magistrate (Applicant did not pursue) — Remainder a matter of implied contract — Commis- 
sion found employee not entitled — Dismissed — Security  669 
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CONTRACT OF SERVICE — (continued) 
Applicants (4) sought compensation for alleged unfair dismissal — Claimed dismissals unfair due to summary nature and lack of regard 

for status — Acknowledged payments received on termination' 'reasonably generous'' but claimed entitlement to at least three months 
notice or pay in lieu including benefits — Argued redundancy compensate for loss of employment or such — Respondent argued Ap- 
plicants received fair recompense which compared more favourably with that payable under Federal Commission — Compensation 
should consider total payment made and approach of Goldsworthy v. WA Liquidation Limited (1986) 66 WAIG 757 should be 
adopted — Commission accepted Applicants' evidence — Applicants found to be Middle Managers entitled to approximately two 
months notice of dismissal — Further found payments made to Applicants on dismissal to be fair compensation ex gratia payments in- 
cluding superannuation benefit to be taken into account — Dismissed — Finance (Building Socieities)  

Alleged non payment of contractual benefits re commission from property sales — Applicant claims short payment of commission on the 
basis of industry practice and alleged agreements with the Respondent — Respondent argued no agreements existed and Applicant 
remunerated according to contract of service — Commission found the issues to be factual and on conflicting evidence preferred that 
of the Respondent — Dismissed — Real Estate  

Employee summarily dismissed for refusal to acknowledge role in and make restitution for involvement in sale of secondhand units 
related to employment — Applicant sought compensation and contractual entitlements — Commission found that Respondent's 
policy re restitution reasonable in the circumstances and that it had grounds to dismiss — The maxim "He who comes into equity must 
come with clean hands" — Application dismissed — Retail  

Applicant claimed he was due payment in lieu of notice and commissions — Employer claimed contract of service ended on 17 August 
1986 when Applicant taken into Police custody — No dismissal effected — Commission found there was no frustration of contract and 
entitlement to notice established — Commission found that rest of claim not established— (Real Estate)  

Employee found guilty of misconduct by Company inquiry which intended to terminate employment — Applicant claims intended 
action is harsh and should not stand — Respondent maintains its right to summarily dismiss employee for misconduct — Commission 
found evidence supported dismissal and that conviction for civil offence was a separate issue to breach of fiduciary duty to employer — 
Commission declared that intended dismissal of employee would not in fact be unfair — Dismissed — Mining (Foreman)  

Applicants contract terminated for alleged misconduct — Applicant sought order of unfair dismissal and compensation for entitlements 
due under contract of employment — Respondent denies claims — Commission found exercising summary dismissal for misconduct at 
a time other than that at which offence occurred was unfair and that this right cannot be held over by an employer for use in the future 
on the same grounds or to abrogate contractual entitlements — Compensation granted for only a part of the claim, other claims 
dismissed — Granted In Part — Rural/Farm Manager  

Applicant sought compensation for amounts owing under a contract of service — Respondent did not dispute the amount owing but said 
relationship was that of "independent contractor" and questioned Commission's jurisdiction to grant applicant's claims — Commis- 
sion found employee relationship existed for a part of the relevant later period of employment but dismissed the claim for the period 
that preceded the establishment of the employee relationship — Granted In Part — Leisure (Boat Chartering)  

Applicant claims he was dismissed during an agreed term of notice — sought payment for wages up to the time of date he claimed it was 
agreed that the contract terminated — Commission found entitlement due and ordered one week's wages in lieu be paid to the Appli- 
cant — Claim upheld — Entertainment industry  

Applicant claimed wages due under her contract of service — No appearance by Respondent — Commission found that Applicant an 
employee pursuant to the Act — Order for payment of wages due issued — Travel Industry  

Applicant claimed unfair dismissal and contractual entitlement of payment for overtime worked — question of constructive dismissal 
— Commission found that fact of dismissal not established — No jurisdiction under section 29(b) — Commission found entitlement to 
overtime payments not established — Application dismissed — Transport industry  

Applicant claimed she was due an over award component for Saturday work as Receptionist — Respondent denied the claimed 
entitlement due and claimed that over award payments made over a period of months was due to an initial clerical error which remained 
uncorrected — Commission found that Applicant had not established entitlement due — Dismissed — Clerical/Real Estate  

Applicant sought payment of contractual benefits allegedly outstanding from his period of employment — Applicant seeks compensation 
— Respondent opposed claims, questions of jurisdiction raised — Commission said on employer/employee relationship existed based 
on principles established in TWU v. Readymix (61 WAIG 1705) and this Commission did have jurisdiction — Commission found 
respondent was bound to pay amount claimed for incentive bonus and commission on actual sales only and ordered compensation to 
that part of the claim only — Granted In Part — (Retail/Salesman)  

Applicant terminated and repudiated his contract of employment — Applicant claims he was denied a benefit under contract of employ- 
ment and sought compensation — Respondent denies it was in breach of the terms of the contract — Commission found that no breach 
of contract was evident, applicant had inferred the wrong meaning of the terms of the contract — Dismissed  

Applicant dismissed, seeks compensation for monies being a due entitlement under contract of employment not paid — Respondent 
denies claims — Commission found that the payment of bonus to staff was a result of a waiver of a term of their contracts by the 
respondent and this did not confer any entitlement to any such bonus on the applicant — Dismissed — Retail (Sales Manager)  

Applicant terminated her contract of employment — Applicant sought order for contractual entitlements to superannuation under 
contract of service — Respondent denies claim wholly — Commission found no superannuation arrangements existed in the contract 
and could not therefore decide the question raised, which meant applicant had failed to demonstrate any basis for her claims — 
Dismissed — (Insurance/Administrative Manager)  

Payment for pro rata long service leave sough — Applicant claimed a contract collateral to award entitlements exists that binds a 
predecessor employer to payment of said allowances, and sought order to that effect — Respondent disputes existence of a binding 
contract — Commission said applicant must prove that a contract exists which it had not done — Dismissal — (Meat In- 
dustry/Slaughterman)   

Employees terminated for failure to comply with company request to sign and acknowledge additional conditions of employment — 
Applicant claimed unfair dismissal as there existed a demarcation agreement between the company, applicant union and AMWSU that 
prohibited companies actions; also that an undertaking not to take dismissal actions without union consultation existed and that the 
additional condition of employment was not effected in a manner that varied the contract of service of employees — Respondent re- 
jects claims, demarcation agreement registered an acquiescence at another time to a relationship between two unions; that undertaking 
on dismissals was ignored and that additional condition of employment was not a part of "General Conditions" — Commission found 
respondent's actions were part of a strategy of confrontation with the workforce and that substantial "social pressures" in the com- 
munity had a role in establishing an unfair exercise of company's dismissals, which were precipitated by the refusal to sign additional 
conditions of employment were unfair and ordered reinstatement — Granted — Mining Industry  

CUSTOM AND PRACTICE — 
Applicant union sought through compulsory conference alleged unpaid benefits on behalf of member — Claimed due to custom and 

practice Award provisions implied contractual entitlements — Respondent argued employee to receive Award payments only — 
Award provisions matter for Industrial Magistrate (Applicant did not pursue) — Remainder a matter of implied contract — Commis- 
sion found employee not entitled — Dismissed — Security  

Alleged non payment of contractual benefits re commission from property sales — Applicant claims short payment of commission on the 
basis of industry practice and alleged agreements with the Respondent — Respondent argued no agreements existed and Applicant 
remunerated according to contract of service — Commission found the issues to be factual and on conflicting evidence preferred that 
of the Respondent — Dismissed — Real Estate  

Declaration of true interpretation of Industrial Agreement 10 of 1979 sought — Commission applied principles applied in Courts of Law 
for constructions of statutes and where ambiguity still existed referred to custom and usage — Commission found that it had jurisdic- 
tion to interpret industrial agreements and that an employee absent from work for one week because of a strike is deemed not to have 
abandoned his employment — Iron Ore  
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DANGEROUS WORK — 

Claim re site allowances — Applicant sought allowances for employees — Commission found site fell within Building Industry Pattern 
— Granted — Building  

DATE OF OPERATION — 
Application for award variation — Applicant sought new definition of classification and also new classifications where rates of pay should 

have a retrospective date of operation, also claimed paid leave for union business for this matter — Respondent rejects claims — Com- 
mission found there was a need for new classifications based on current work being done and levels of pay being received and that in 
this situation conditions warranted a measure of retrospectivity being applied to the new classification in any award variation; also that 
claim for paid leave for union business was justified on the basis of similar award provisions in other industries — Granted — 
Transport (Rail)  893 

DEMARCATION — JAppeal against Commission decision at (66 WAIG 855) re unions inability to constitutionally cover employees in production of modem 
decoders — Appellant claimed it was a mistake of fact to regard a modem decoder as not coming within the meaning of a business 
machine — Full Bench found on evidence and provisions for amendments by CICS to rule 2 that "business machine" was intended to 
have had a wide rather than a narrow or technical meaning and should include modem decoders — furthermore Full Bench found that 
modem decoders were aimed at the business market and performs a function which facilitates and promotes the efficient conduct of 
business — Full Bench found Commission had erred and remitted case for further determination — Upheld — Engineering  2Amendment of Eligibility of Membership rule giving increased constitutional coverage sought — Other Unions initially objecting to 
application were satisfied by Applicant's subsequent amendments and undertakings except RANF — RANF argued that as it is con- 
stitutionally entitled to cover enrolled nurses and that enrolled nurses are more than ever members of the "nursing industry" enrolled 
nurses employed at community health work by non-Government Aboriginal Agencies should be represented by RANF rather than Ap- 
plicant — Full Bench found RANF had constitutional coverage of enrolled nurses by accident not design and Commission had 
previously refused RANF industrial coverage of such nurses — Full Bench also found that Applicant had always represented enrolled 
nurses and should continue to do so — Granted — (Union)  

Applicant claimed the right of member employees of the respondent company to perform maintenance, installation and fault repair 
work on a portion of the respondent's telecommunication network — Respondent claimed Commission lacked the jurisdiction to deal 
with the matter, and stated that they had followed the terms of the Commonwealth Telecommunications Act 1975 completely and that 
applicant's members were not entitled or authorised to perform the work — Respondent and Applicant acknowledged these facts, 
however applicant sought an order to direct respondent to gain the required authorisation from Telecom for the company's workers to 
perform the work — Commission found applicant's acceptance of their need to gain authorisation to perform work implies they accept 
also the definitions of the Telecommunications Act and that defeats their arguments — Commission accepted the Respondent's 
arguments on the issue and dismissed application on the grounds of its lack of jurisdiction to interpret the Commonwealth Telecom- 
munications Act 1975 — Dismissed — Mining (Technicians)  

Order sought re lifting of all industrial action and lifting of all bans on Applicant's operations — Applicant claimed industrial action is 
against an interpretation by the Commission of "The Westrail Shunting Proposals — Working Party — Terms of Reference" — 
Respondent claimed Commission decision was being unfairly used and that demarcation lines were being deliberately transgressed — 
Commission ordered cessation of industrial action; union to compel members' compliance to this cessation of industrial action and 
specification of two man crews in shunting yards — Granted — Transport/Rail  

Employees terminated for failure to comply with company request to sign and acknowledge additional conditions of employment — 
Applicant claimed unfair dismissal as there existed a demarcation agreement between the company, applicant union and AMWSU that 
prohibited companies actions; also that an undertaking not to take dismissal actions without union consultation existed and that the 
additional condition of employment was not effected in a manner that varied the contract of service of employees — Respondent re- 
jects claims, demarcation agreement registered an acquiescence at another time to a relationship between two unions; that undertaking 
on dismissals was ignored and that additional condition of employment was not a part of "General Conditions" — Commission found 
respondent's actions were part of a strategy of confrontation with the workforce and that substantial "social pressures" in the com- 
munity had a role in establishing an unfair exercise of company's dismissals, which were precipitated by the refusal to sign additional 
conditions of employment were unfair and ordered reinstatement — Granted — Mining Industry  

Claim that work of wall and ceiling fixers to be performed exclusively by members of the Operative Plasterers and Plaster Workers 
Federation — Counterclaim by Building Workers Industrial Union that persons employed as wall and ceiling fixers ineligible for 
membership of either union; also that wall and ceiling work traditionally done by carpenters — Threshold question considered: What 
are plasterers and fibrous plaster workers according to words used in constitution rule? — Question determined on record and evidence 
of witnesses — Constitution rule construed according to decision of Western Australian Industrial Appeals Court, Transport Workers 
Union v. Hamersley Iron Pty Ltd and Australian Workers (53 WAIG 1103 at 1105) — Historical development of award definitions 
relevant in construction of union constitution rule — Found that to uphold the applicant's construction of its own rule must be to per- 
mit membership of persons who are employed for work at projects for an unspecified time engaged on wall and ceiling work in which 
plaster will never be used; result be absurd — Also found on the evidence produced that carpenters have traditionally performed wall 
and ceiling work except for wet plaster jointing — Declared that persons qualified and employed as wall and ceiling fixers not eligible 
for membership of applicant or respondent unions — Range of wall and ceiling work performed by persons eligible for membership of 
either union declared — Building Industry/Building Trades Employees  

DIRT MONEY — 
Claim re site allowances — Applicant sought allowances for employees - 

— Granted — Building  
- Commission found site fell within Building Industry Pattern 

DISABILITIES — 
Disability allowance — Special rates allowance for nature of workshop — Crane driver omitted from earlier report — Conditions 

warranted movement to a higher grouping — Claim in respect of maintenance carpenters dismissed as matter had been heard and 
determined by Commission in Court Session — Railway Industry  

DISCRIMINATION — 
Discrimination of an employee — union claimed non-payment of marriage bonus in accordance with contract amounted to unfair 

discrimination — respondent refuted claim and argued that employee had not raised the claim prior to resignation and furthermore ap- 
plicant had not met the conditions required to be awarded allowance — Commission found applicant had not met criteria and time 
lapse between the establishment of defacto relationship and this claim was a serious obstacle — Dismissed — (Insurance/Health)  398 

Applicant was terminated from her employment — Applicant claimed unfair dismissal and discrimination — Respondent rejects claims — 
Commission found no evidence of discrimination as described by the applicant and that respondent had not acted unfairly in ter- 
minating her contract of employment following numerous attempts to remedy the problems that existed with the applicants work per- 
formance and attitudes — Commission said onus had been on applicant to show unfair enforcement of contract and had failed to do 
this; also that respondent was well entitled to make staff changes such as removal of the applicant as in this case — Dismissed — (Prin- 
ting/Production Assistant)  944 
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EMPLOYEE — 
Employee summarily dismissed following presentation of notice of resignation — Applicant sought compensation of retainer due for 

period of notice, and payment for services performed prior to termination — Respondent argued applicant was a "contractor" as 
stipulated in contract of service and not an employee — Commission found relationship was one of employer/employee and thus inef- 
fectual the particular clause in Agreement submitted by respondent — Commission found respondent was not entitled to summarily 
dismiss applicant and was satisfied with applicant's claims — Granted (Cleaning)  

Application to seek access for representatives of the applicant unions to the respondent's building site — Respondent argued Commission 
had no jurisdiction to hear and adjudicate upon the applicant's claim — Commission found central issue in jurisdiction was if a con- 
tract of service existed between persons working on site and the various respondents and that this could not be proved in the case of two 
of the respondents — Commission declared existence of an industrial matter between applicants and one of the respondents but no in- 
dustrial matter pertained to the other two respondents based on lack of proof of employer/employee relationship — Granted in Part — 
Building Trades  

Applicant sought compensation for amounts owing under a contract of service — Respondent did not dispute the amount owing but said 
relationship was that of "independent contractor" and questioned Commission's jurisdiction to grant applicant's claims — Commis- 
sion found employee relationship existed for a part of the relevant later period of employment but dismissed the claim for the period 
that preceded the establishment of the employee relationship — Granted In Part — Leisure (Boat Chartering)  

Application for outstanding wages and fees incurred in dealings with respondent — Applicant claimed as an employee he was to receive 50 
per cent of profits on the job and wages on a regular basis — Respondent claimed relationship was a partnership and that no employee 
relationship existed for the Commission to have any jurisdiction over — Commission found on evidence that employee relationship ex- 
isted — Dismissed  

Applicant sought payment of contractual benefits allegedly outstanding from his period of employment — Applicant seeks compensation 
— Respondent opposed claims, questions of jurisdiction raised — Commission said on employer/employee relationship existed based 
on principles established in TWU v. Readymix (61 WAIG 1705) and this Commission did have jurisdiction — Commission found 
respondent was bound to pay amount claimed for incentive bonus and commission on actual sales only and ordered compensation to 
that part of the claim only — Granted In Part — (Retail/Salesman)  

Applicant not fully payed out at end of term of contract — Applicant sought compensation — Respondent admitted indebtedness but 
question whether "employee" relationship existed for the purpose of the Act — Commission found identification of applicant as a 
"contractor" or "subcontractor" by the respondents assigned receiver was incorrect and that an employee/employer relationship ex- 
isted thus justifying his claims for compensation — Granted — Leisure Industry (Boat Chartering)  

ENFORCEMENT OF AWARD/ORDER — 
'Enforcement of section 102 (1) (a) of the Act sought — Defendant failed to provide time and wages records lawfully required to be pro- 

duced — Full Bench found no mitigating circumstances as Defendant did not appear before it — Granted — Engineering  1 
Withdrawal of over award payments to employees — Union claimed that withdrawal of over award payments was unfair, unreasonable 

and contrary to the Commission's Wage Fixing Principles — Applicant sought order for respondent to reinstitute over award 
payments — Respondent claimed that due to economic down-turn they had been forced to make their operations more cost-efficient 
and thus curtail payments that were being made against the prevailing company policy of "no over award payments" — Respondent 
argued that the measures taken were in the employees long term benefit and that the method of implementation had been fair and 
reasonable — Commission dismissed the suggestion that economic down-turn in the market had necessitated wage reductions and that 
the burden of proof lay with the respondent — Commission found the Wage Fixing Principles did apply to this case and dismissed 
respondent's arguments — Commission also found that a central issue expectation of what employees saw as their minimum wages — 
Company was unfair in enforcing a "no over award payment" policy when these employees had long been receiving over award 
payments — Commission ordered reinstitution of over award payments for the six named employees — Granted — Timber  406 

Breach of (now repealed) section 45 of Industrial Arbitration Act 1979 — Provision of section 45 complied with before its repeal and order 
is valid — Breach of order found — Newspaper Industry  601 

Complaint that Defendant had not complied with Commission Order to produce documents forthwith — Magistrate found that due to 
large volume of material involved forthwith meant "as soon as is practicable in the circumstances" — Magistrate found there was no 
evidence before him to show that the seven days between the handing down of the order and the filing of the complaint was insufficient 
for compliance with order — Proved — Wholesale/Retail   604 

HOURS OF WORK — 
a) Formal introduction of 38 hour week in the form of a 19 day month or a nine day fortnight and consequent changes to overtime pro- 

visions — Parties agreed — Commission noted this would merely formalise an arrangement already in practice — Granted —- 
Railways; b) All Officers working shift work will receive five weeks annual leave — Parties agreed — Commission noted that this will 
overcome a slight inequity and only affect a few people — Government standard — Principle 11 — Granted — Railways; c) Meal reim- 
bursement entitlement clarified — Parties agreed — Granted — Railways  567 

!a) Appeal against Special Board of Reference Decision at 66 WAIG 1982 over change in working arrangements for ordinary hours of 
work — Commission in Court Session found Board's conclusion verifying change open on the facts — Principle governing appeals 
from Board of Reference outlined — Dismissed — Hospitals; b) Appeal against Special Board of Reference Decision at 66 WAIG 1982 
— CICS bound by facts found by Board — Special role of Boards of Reference discussed — Dismissed — Hospitals; c) Appeal against 
Special Board of Reference Decision at 66 WAIG 1982 — Appeal against decision authorising change from eight to nine day fortnight 
— more efficient management of human resources — Dismissed — Hospitals  483 

'Granting of 38 hour week — Government claimed it did not have capacity to pay — 38 hour week granted but Police are to work a 40 
hour week accruing two hours per week to be taken with annual leave  486 

INDUSTRIAL ACTION — 
Employees dismissed for refusal to carry out instructions due to union bans — Claimant sought reinstatement — Respondent argued 

that it could no longer tolerate union bans and claimed the right to dismiss those involved — Commission found that at no time had the 
respondent informed employees of their changed policy regarding the future termination of employees engaged in union bans and that 
it was customary to give employees notice of what was unacceptable conduct — Commission found that dismissal was too harsh for the 
offence and ordered reinstatement rather than re-employment — Granted — Building  391 
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INDUSTRIAL ACTION — (continued) 
Applicant union claimed threats were being made on members employment security and incomes from respondents breaching of 

agreements — Applicant union sought orders to (a) enforce memorandum of agreement regarding reduced manning levels in suburban 
rail passenger services (b) enforce "Westrail Shunting Proposals — as amended 26 June 1986 — Working Party Terms of Reference" 
(c) change areas of the 38 hour week agreement — Commission decided it should interpret the revelant clauses inthe two separate 
agreements and declare its position so as to clear the way for the two parties to settle matters themselves — over the first issue of mann- 
ing levels, Commission found that respondents actions had not broken the terms of the agreement as laid down by the applicant and 
dismissed any basis for the applicant's industrial action; and second question regarding rosters, manning levels on shunting crews and 
lines of demarcation over shunting duties, the Commission found that respondent's actions had again not breached the terms of the 
agreement; over the third question the Commission ordered against the acceptance of the various claims made by the union — Dismiss- 
ed — T ransport (Rail)  385 

Order sought re lifting of all industrial action and lifting of all bans on Applicant's operations — Applicant claimed industrial action is 
against an interpretation by the Commission of "The Westrail Shunting Proposals — Working Party — Terms of Reference" — 
Respondent claimed Commission decision was being unfairly used and that demarcation lines were being deliberately transgressed — 
Commission ordered cessation of industrial action; union to compel members' compliance to this cessation of industrial action and 
specification of two man crews in shunting yards — Granted —• Transport/Rail !  631 

INDUSTRIAL MATTER — 
Application to seek access for representatives of the applicant unions to the respondent's building site — Respondent argued Commission 

had no jurisdiction to hear and adjudicate upon the applicant's claim — Commission found central issue in jurisdiction was if a con- 
tract of service existed between persons working on site and the various respondents and that this could not be proved in the case of two 
of the respondents — Commission declared existence of an industrial matter between applicants and one of the respondents but no in- 
dustrial matter pertained to the other two respondents based on lack of proof of employer/employee relationship — Granted in Part — 
Building Trades  

Employees terminated for failure to comply with company request to sign and acknowledge additional conditions of employment — 
Applicant claimed unfair dismissal as there existed a demarcation agreement between the company, applicant union and AMWSU that 
prohibited companies actions; also that an undertaking not to take dismissal actions without union consultation existed and that the 
additional condition of employment was not effected in a manner that varied the contract of service of employees — Respondent re- 
jects claims, demarcation agreement registered an acquiescence at another time to a relationship between two unions; that undertaking 
on dismissals was ignored and that additional condition of employment was not apart of "General Conditions" — Commission found 
respondent's actions were part of a strategy of confrontation with the workforce and that substantial "social pressures" in the com- 
munity had a role in establishing an unfair exercise of company's dismissals, which were precipitated by the refusal to sign additional 
conditions of employment were unfair and ordered reinstatement — Granted — Mining Industry  

'Deletion of clauses in various awards regulating conditions under which housing accommodation or board and/or lodging is provided 
to Government sector employees sought — Applicant argued Commission lacked jurisdiction to determine matter arising out of 
"landlord tenant" relationship — Commission in Court Session agreed but found where employee is required to occupy accommoda- 
tion or that occupancy was necessary for efficient performance of duties, that is as a necessary consequence of contract of employ- 
ment, then jurisdiction exists — Commission in Court Session found this not be case in awards under scrutiny — Granted — 
Government  

INDUSTRY — 
'Appeal against Commission decision at (66 WAIG 855) re unions inability to constitutionally cover employees in production of modem 

decoders — Appellant claimed it was a mistake of fact to regard a modem decoder as not coming within the meaning of a business 
machine — Full Bench found on evidence and provisions for amendments by CICS to rule 2 that "business machine" was intended to 
have had a wide rather than a narrow or technical meaning and should include modem decoders — furthermore Full Bench found that 
modem decoders were aimed at the business market and performs a function which facilitates and promotes the efficient conduct of 
business — Full Bench found Commission had erred and remitted case for further determination — Upheld — Engineering  107 

INTERPRETATION — WORDS AND PHRASES — 
'Appeal against order for discovery — Court found documents did not relate to trade secrets or profits or financial position — detailed 

analysis of section 33(5) — Dismissed — Building Industry  
Applicant union claimed threats were being made on members employment security and incomes from respondents breaching of 

agreements — Applicant union sought orders to (a) enforce memorandum of agreement regarding reduced manning levels in suburban 
rail passenger services (b) enforce "Westrail Shunting Proposals — as amended 26 June 1986 — Working Party Terms of Reference" 
(c) change areas of the 38 hour week agreement — Commission decided it should interpret the revelant clauses inthe two separate 
agreements and declare its position so as to clear the way for the two parties to settle matters themselves — over the first issue of mann- 
ing levels, Commission found that respondents actions had not broken the terms of the agreement as laid down by the applicant and 
dismissed any basis for the applicant's industrial action; and second question regarding rosters, manning levels on shunting crews and 
lines of demarcation over shunting duties, the Commission found that respondent's actions had again not breached the terms of the 
agreement; over the third question the Commission ordered against the acceptance of the various claims made by the union — Dismiss- 
ed — Transport (Rail)  

'Variation sought of clause in annual leave provisions in an Award — Applicant claimed phrase in the relevant clause being applied in a 
way not intended by previous interpretation (46 WAIG 354) and sought to delete offending phrase from the clause — Respondent 
argued that there was insufficient strength in claim to justify the amendment — Commission found decision of CICS (59 WAIG 1301) 
gave weight to respondent's arguments and that union had failed to demonstrate an effective case — Dismissed — Wholesale and 
Retail Industry  

'Appeal re interpretation of award relating to rotating rostered days off—Words "throughout the week" provides that a rostered day off 
may be rotated from Monday to Sunday — Appeal upheld in part — Newspaper Industry  

Complaint that Defendant had not complied with Commission Order to produce documents forthwith — Magistrate found that due to 
large volume of material involved forthwith meant "as soon as is practicable in the circumstances" — Magistrate found there was no 
evidence before him to show that the seven days between the handing down of the order and the filing of the complaint was insufficient 
for compliance with order — Proved — Wholesale/Retail  

54421—12 
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INTERPRETATION — WORDS AND PHRASES — (continued) 
Interpretation sought of "Shift Work" clause in award — Applicant claimed maintenance employees were entitled to same evening shift 

loading as Plant Operators — Respondent rejected claim, maintenance workers already have an evening shift loading set by award — 
Commission found principles of interpretation were well established and rejected both parties' submissions and interpreted clause on 
basis of true meaning of words and phrases — Commission found on interpretation the question raised is answered in the negative and 
declared so — Rural (Grain Handling)    

Interpretation of Shop and Warehouse (Wholesale and Retail) Establishments State Award 32 of 1976 as to meaning of usual finishing 
time" as pronounced in award provisions — Commission declared "usual finishing time" was to mean that time determined by 
reference to rosters over a substantial period of employees' employment — Wholesale/Retail Industry     

Interpretation sought re terms of employment, guarantee and breakdowns clauses in award — Applicant claimed employees not paid 
"stand-down" rates pursuant to provisions of award — Respondent claims guarantee and breakdown clause exempt payment — Com- 
mission found meaning of words was plain and unambiguous and that the question of the guarantee period in clause requiring com- 
pany to pay employees stood down was answered in the negative — Dismissed — Meat Industry  

Complaint that award had been breached with regard to provision of on-site facilities — Magistrate heard arguments re scope of 
award and application of section 37 of Act — Magistrate found he had no evidence before him that award applied to defendant — 
Dismissed — Construction   

Appeal against punishment imposed by Director General of Education for alleged misconduct — Appellant argued that alleged mis- 
conduct did not directly affect teaching duties and that punishment was unjustified, unnecessary or too harsh — Tribunal found that 
any behaviour in private life that impinges on a teacher's fitness to carry out his/her duties could be misconduct for purposes of Educa- 
tion Act — Tribunal found the alleged misconduct did affect fitness to be a teacher and punishment was appropriate — Dismissed — 
Education   

Declaration of true interpretation of Industrial Agreement 10 of 1979 sought — Commission applied principles applied in Courts of Law 
for constructions of statutes and where ambiguity still existed referred to custom and usage — Commission found that it had jurisdic- 
tion to interpret industrial agreements and that an employee absent from work for one week because of a strike is deemed not to have 
abandoned his employment — Iron Ore  

Claim that orders not implemented in correct manner — Respondent agreed to Commission resolving the matter — Commission found 
first two clauses to be interpretation questions and that in the first case the clause's true meaning showed that it had not been correctly 
applied, in the second case the claim that the clause should be deleted was dismissed — In the case of the third clause Commission 
found a special case had been demonstrated for the classification of works involved and that weight of evidence favoured returning to 
the payment of an aluminium allowance as had existed before the original order — Transport (Boilermakers/Welders)  

Complaint that ordinary hours should be interpreted to mean hours usually or normally worked — Defendant argued interpretation 
should be in accordance with Hours clause in award — Industrial Magistrate found that on evidence of the employee in question no 
true interpretation of her normal and usual hours could be made due to insufficient documentation of the facts therefore it was not 
necessary to interpret the true meaning of the Wages clause in light of this lack of evidence which prevents the case going any further — 
Dismissed — Building  

Complaint that defendant failed to grant and pay employees for a public holiday — Defendant argued both employees had been granted 
a holiday in lieu of the public holiday — Industrial Magistrate found that interpretation of' 'Holiday'' clause in award was required, on 
evidence the complainant had failed to show that day in question was an "ordinary working day" for both employees and that on inter- 
pretation of clause the complaint must fail — Dismissed — Transport (Rail)  

Application to set aside findings of Director General of Education regarding employee charged with misconduct — Applicant claimed 
breach of Education Act regulation 135, breach of rules of natural justice and lack of sufficient evidence — Respondent claimed no 
jurisdiction existed for the Tribunal to deal with any matter regulated under conditions of employment prescribed by or under Educa- 
tion Act of 1928 — Tribunal found application was made to correct deficiencies in respondent's application of section 7C of Education 
Act and regulation 135 of that Act — Regulation 135 did not apply to this case and respondent's actions were warranted — Tribunal 
found from interpretation it has power over all things governing the service of a teacher not just those things to do with industrial rela- 
tions matters as expressed by Acts and Regulations — Dismissed — Education/Teachers  3Appeal against decision of Commission at 67 WAIG 586 re interpretation of Agreement — Full Bench found that general principles 
governing Award/Agreement interpretation (64 WAIG 2124) provide that words and phrases be interpreted literally — Full Bench 
found, however, that in this instance a literal interpretation would cause an absurdity so referred to principles outlined in Bond v. 
McKenzie 1929 AR498 which require words and phrases to be interpreted within context of entire document and in cognisance of in- 
dicated intention of parties — Majority decision — Dismissed — Iron Ore  

Complaint that employee was not being allowed annual leave with pay as prescribed by Agreement — Magistrate found that employee 
had already received payment for relevant period and that respondent had granted the appropriate amount of leave, therefore no 
underpayment had occurred — Dismissed  

Interpretation of overtime and meals provisions of award sought — Commission found application for interpretation not to be medium 
for award amendments and that interpretations advocated by applicant clearly could not be concluded — Dismissed — Iron Ore  

JURISDICTION — 
'Compulsory conference regarding the reduction in the manning of shovels referred to Commission in Court Session for hearing and 

determination — interim order to maintain status quo was made by Commission in Court Session — found that matter hand't been 
heard and determined by Commission in Court Session and interim order could not issue — Mining Industry  

Applicant claimed the right of member employees of the respondent company to perform maintenance, installation and fault repair 
work on a portion of the respondent's telecommunication network — Respondent claimed Commission lacked the jurisdiction to deal 
with the matter, and stated that they had followed the terms of the Commonwealth Telecommunications Act 1975 completely and that 
applicant's members were not entitled or authorised to perform the work — Respondent and Applicant acknowledged these facts, 
however applicant sought an order to direct respondent to gain the required authorisation from Telecom for the company's workers to 
perform the work — Commission found applicant's acceptance of their need to gain authorisation to perform work implies they accept 
also the definitions of the Telecommunications Act and that defeats their arguments — Commission accepted the Respondent's 
arguments on the issue and dismissed application on the grounds of its lack of jurisdiction to interpret the Commonwealth Telecom- 
munications Act 1975 — Dismissed — Mining (Technicians)  2Appeal against decision relating to site allowances and allowing access to site — Only an industrial matter can be the subject of a con- 
ference — Jurisdiction is determined at the commencement and not the conclusion of an inquiry — Failure to ascertain jurisdictional 
question — Reference to Industrial Appeal Court decision and interpretation of section 44 — Upheld — Building Industry  

Application to seek access for representatives of the applicant unions to the respondent's building site — Respondent argued Commission 
had no jurisdiction to hear and adjudicate upon the applicant's claim — Commission found central issue in jurisdiction was if a con- 
tract of service existed between persons working on site and the various respondents and that this could not be proved in the case of two 
of the respondents — Commission declared existence of an industrial matter between applicants and one of the respondents but no in- 
dustrial matter pertained to the other two respondents based on lack of proof of employer /employee relationship — Granted in Part — 
Building Trades  

Complaint allegedly brought under section 136A of the Justice Act, that order in Complaint No. 409 of 1986 be set aside — Defendant 
argued that Industrial Magistrate had no jurisdiction to hear an application made under section 136A of the Justices Act — Magistrate 
found no evidence of jurisdiction to hear the application under the Justices Act and that as the decision in Complaint No. 409 of 1986 
was not made pursuant to jurisdiction conferred by the Justices Act, there was no jurisdiction to hear this application — Dismissed — 
Public Service  
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JURISDICTION — (continued) 
Declaration of true interpretation of Industrial Agreement 10 of 1979 sought — Commission applied principles applied in Courts of Law 

for constructions of statutes and where ambiguity still existed referred to custom and usage — Commission found that it had jurisdic- 
tion to interpret industrial agreements and that an employee absent from work for one week because of a strike is deemed not to have 
abandoned his employment — Iron Ore  

Application for wages outstanding as a result of contract of employment being terminated — Respondent raised question of jurisdiction, 
common law provisions of Act apply and therefore conditions of employment are covered by an award — Commission found award 
was binding on respondent pursuant to section 37(1) of Act, therefore Commission as constituted lack jurisdiction to determine a mat- 
ter to do with enforcement of awards — Dismissed (Neon Sign/Salesman)  

Application to set aside findings of Director General of Education regarding employee charged with misconduct — Applicant claimed 
breach of Education Act regulation 135, breach of rules of natural justice and lack of sufficient evidence — Respondent claimed no 
jurisdiction existed for the Tribunal to deal with any matter regulated under conditions of employment prescribed by or under Educa- 
tion Act of 1928 — Tribunal found application was made to correct deficiencies in respondent's application of section 7C of Education 
Act and regulation 135 of that Act — Regulation 135 did not apply to this case and respondent's actions were warranted — Tribunal 
found from interpretation it has power over all things governing the service of a teacher not just those things to do with industrial rela- 
tions matters as expressed by Acts and Regulations — Dismissed — Education/Teachers  

Applicant summarily dismissed for misconduct — Applicant claimed unfair dismissal — Respondent raised a preliminary question of 
jurisdiction; also claimed applicant's actions had struck at heart of employment contract and thus warranted summary dismissal — 
Commission found question of jurisdiction did not arise as applicant had been employed in WA and transferred to a company in 
another state that only reflected the parent enterprises marketing structure and as such the employment should be regarded as con- 
tinuous and for a single employee — Commission found applicant's actions of conducting business dealings, other than in accordance 
with his contract, which were designed to promote his own financial interests over those of his employers, did constitute "gross 
misconduct" — Dismissed/Retail (Timber)  JDeletion of clauses in various awards regulating conditions under which housing accommodation or board and/or lodging is provided 
to Government sector employees sought — Applicant argued Commission lacked jurisdiction to determine matter arising out of 
"landlord tenant" relationship — Commission in Court Session agreed but found where employee is required to occupy accommoda- 
tion or that occupancy was necessary for efficient performance of duties, that is as a necessary consequence of contract of employ- 
ment, then jurisdiction exists — Commission in Court Session found this not be case in awards under scrutiny — Granted — Govern- 
ment   

Commission in Court Session decision to allow paid union meetings — Construction of orders allowing paid union meetings — Clause 
of order found to be ambiguous — Extensive discussion on meaning of industrial matter — Commission erred in making an order to 
vary an agreement without considering a General Order and matters referred to in section 43(2) — Mining Industry  

Cancellation of Award sought — Parties consented — Commission found that although this situation is not specifically outlined in Act 
Commission's authority to deal with an "industrial matter" conveys power to undo that which was done as part of considering the 
matter and that confers jurisdiction — Granted — Hostel  

Employees notified of intention not to offer re-employment to them for following "season" — Applicant claims this is unfair based 
on work history and performance — Respondent raised issue of jurisdiction — Commission found master-servant relationship existed 
and that it did have jurisdiction to hear and determine what in this case was an industrial matter based on David Jones (WA) v. OPDU 
(55 WAIG 545) — Commission granted leave to appeal against finding — Granted — Meat Industry/Slaughterers  

LONG SERVICE LEAVE — 
Payment for pro rata long service leave sought — Applicant employed by three separate companies during period for which leave claimed 

— Board found business had been transmitted from company to company therefore service was continuous — Granted — Jones 
dissented — Wholesale/Retail (Business Machines)  

Question re continuity of service — Appellant claimed break in service was beyond her control — Respondent argued it was not Depart- 
ment's policy to transfer school support staff — Board was not persuaded by Appellant's claims of disability suffered by spouse's 
transfer and impression that employment had been offered by Department at new location — Board found no extenuating cir- 
cumstances in instant case to warrant its discretionary power in awarding the Appellant benefit of continuous service on merit — 
Dismissed — (Cleaners/Education)  

Application for pro rata long service for employee unable to work due to accident — Applicant claimed case law supported claim — 
Respondent said award provisions covered pro rata long service leave and claim therefore attempted to vary the award, also no futher 
contractual obligation existed to warrant further payment — Commission found "Ingles Case" gave it the power to grante equitable 
relief where a special case existed in the eyes of the Commission and that award provisions did not have to be followed — Granted — 
Meat/Labourer   

Payment for pro rata long service leave sought—- Applicant claimed a contract collateral to award entitlements exists that binds a 
predecessor employer to payment of said allowances, and sought order to that effect — Respondent disputes existence of a binding 
contract — Commission said applicant must prove that a contract exists which it had not done — Dismissal — (Meat In- 
dustry/Slaughterman)   

Claim fox pro rata long service leave based on continuous service — Applicant claimed continuity of service was based on award specifica 
tions and that a transfer of business could be proved to support claim — Respondent offered no evidence against the applicant's claim 
— Board of Reference found that in the case that no contrary evidence being presented by respondent, the onus of proof shifted from 
the applicant to the respondent, as such the Board of Reference was bound to accept the evidence of the applicant as a true representa- 
tion of the facts — Pro rata long service leave granted — Hotel Industry  

Claim for pro rata long service leave based on continuous service — Applicant claimed that there had been a transmission of business 
as specified by the award which supported the claim for continuity of service — Respondent rejected claim and said that no contract ex- 
isted to give suport to claim that business had been transmitted — Board of Reference found on evidence that in fact only "part of 
business" had been transmitted and as such did not satisfy the award provisions which specify that transmission of a business must oc- 
cur for an employee to prove the continuity long service leave entitlement — Wholesale Industry/Sales Representative  

Application for payment of long service leave still owing — Applicant claimed employee's long service leave entitlement had been 
incorrectly calculated by respondent — Commission found no evidence to support applicant's perception of the Education Act 
Regulations being incorrectly applied and that the respondent had exercised a precise formula for payment of long service leave as bas- 
ed on the Regulations as they existed — Amendments to these regulations had not affected the formula or its application to the 
employee in question — Dismissed — Education/TAFE Lecturer  

MANAGERIAL PREROGATIVE — 
3Claim for order to halt Respondent's introduction of across the board changes to working conditions and for retention of some 300 

agreements, deals, undertakings etc previously negotiated with Respondent (32 of these items, common to ail unions, were isolated and 
submitted for determination) — Application subsequently amended to include claims for a finding that Respondent's termination of 
its' workforce was unfair; an order for compensation of affected employees; an order that employee's services be deemed continuous; 
and an order that Respondent not use staff employees on wages employees' work — CICS rejected argument that at common law new 
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MANAGERIAL PREROGATIVE — (continued) 
owners of a company are not bound by agreements negotiated by previous owners — CICS rejected argument that Commission could 
not order reinstatement when termination had occurred and new employment contract had been entered into — CICS upheld the right 
of management to manage without Commission intervention unless employees were shown to be unjustly or unfairly treated — CICS 
found termination of workforce to be unfair, that compensation should be ordered and that service should be deemed continuous — 
CICS found against issuing an order stopping staff being employed on wages employees' work and dismissed claims in items 1,3,4,5, 
6,6a, 7,9,10,11,12,13,14,16,17,19,20,22,23,24,25,26,27, 30 and 32 — CICS granted claims in respect of Accident and Sickness 
Policy, paid union meetings, wash up time, accommodation charges and waterproof jackets — Granted in part — Iron Ore    

Employee suspended and transferred — Applicant sought a determination against findings of the Respondent's "Company Inquiry" and 
a judgment on the appropriateness of penalties — Commission found that a review of company disciplinary procedures was required as 
the conclusions of the' 'Company Inquiry'' were influenced by matters outside the sphere of reference to this case — Commission sup- 
ported the suspension but refuted the major evidence of the respondent and found that the penalty of transfer should not be imposed 
— Granted in part — Mining (Storeman)  

Employee summarily dismissed for alleged misconduct — Applicant sought an order of re-employment without loss of rights and en- 
titlements — Respondent claimed employee was creating a psychologically unhealthy and unsafe working environment for other 
employees by her generally unco-operative behaviour and her failure to meet the job requirements — Commission found that on 
evidence dismissal was unfair in light of the fact that no warnings or complaints had been formally directed to the employee regarding 
any of the alleged misconducts — Granted — Mining  

Employees dismissed for refusal to carry out instructions due to union bans — Claimant sought reinstatement Respondent argued 
that it could no longer tolerate union bans and claimed the right to dismiss those involved — Commission found that at no time had the 
respondent informed employees of their changed policy regarding the future termination of employees engaged in union bans and that 
it was customary to give employees notice of what was unacceptable conduct — Commission found that dismissal was too harsh for the 
offence and ordered reinstatement rather than re-employment — Granted — Building      

Applicant claimed employees unfairly dismissed and sought order of unfair dismissal and reinstatement — Applicant claimed 
respondent had been deliberately unreasonable in directing the employee's work, based on negative views of his union position and his 
attitudes — Respondent said dismissal was based on employee's failure to comply with work instructions and his general poor attitude 
to managerial authority — Commission found on evidence that the central issue was the dismissal itself and events surrounding it and 
thus the question was whether the penalty of dismissal was warranted under the circumstances — Commission found dismissal to be 
unfair and ordered reinstatement to same or equivalent position — Granted — Retail (Storeman)  

Withdrawal of over award payments to employees — Union claimed that withdrawal of over award payments was unfair, unreasonable 
and contrary to the Commission's Wage Fixing Principles — Applicant sought order for respondent to reinstitute over award 
payments — Respondent claimed that due to economic down-turn they had been forced to make their operations more cost-efficient 
and thus curtail payments that were being made against the prevailing company policy of "no over award payments" — Respondent 
argued that the measures taken were in the employees long term benefit and that the method of implementation had been fair and 
reasonable — Commission dismissed the suggestion that economic down-turn in the market had necessitated wage reductions and that 
the burden of proof lay with the respondent — Commission found the Wage Fixing Principles did apply to this case and dismissed 
respondent's arguments — Commission also found that a central issue expectation of what employees saw as their minimum wages — 
Company was unfair in enforcing a "no over award payment" policy when these employees had long been receiving over award 
payments — Commission ordered reinstitution of over award payments for the six named employees — Granted — Timber  

Applicant union sought order that its members be restored to previous classification or work arrangements or be granted equitable relief 
— Commission examined case in accordance with principles enunciated by Commission in Court Session at 67 WAIG 2; namely, that 
management has fundamental right to deploy its staff as it sees fit whilst having due regard for the safety of the worker, the fairness of 
the situation and whether the duties are onerous — Commission found Respondent to have paid due regard to principles — Dismissed 
— Iron Ore  

Employees terminated for failure to comply with company request to sign and acknowledge additional conditions of employment — 
Applicant claimed unfair dismissal as there existed a demarcation agreement between the company, applicant union and AMWSU that 
prohibited companies actions; also that an undertaking not to take dismissal actions without union consultation existed and that the 
additional condition of employment was not effected in a manner that varied the contract of service of employees — Respondent re- 
jects claims, demarcation agreement registered an acquiescence at another time to a relationship between two unions; that undertaking 
on dismissals was ignored and that additional condition of employment was not a part of "General Conditions" — Commission found 
respondent's actions were part of a strategy of confrontation with the workforce and that substantial "social pressures" in the com- 
munity had a role in establishing an unfair exercise of company's dismissals, which were precipitated by the refusal to sign additional 
conditions of employment were unfair and ordered reinstatement — Granted — Mining Industry  

'Conference re manning levels of P & H 2100 shovels at Pannawonica referred to Commission in Court Session when agreement not 
reached — Union claimed two persons should man shovels as has been practice since mining operations commenced — Respondent 
argued that changes in technology meant that this level was no longer necessary and that decision was one of managerial prerogative 
anyway — Commission in Court Session found that merely espousing principle of managerial prerogative does not automatically place 
onus of proving that long standing arrangements should continue on union — Commission in Court Session found existing level of 
manning to be in excess of that required — Order issued that manning level for normal operation be one leading hand and five qualified 
shovel operators — Iron Ore  

MANNING — 
Applicant union claimed threats were being made on members employment security and incomes from respondents breaching of 

agreements — Applicant union sought orders to (a) enforce memorandum of agreement regarding reduced manning levels in suburban 
rail passenger services (b) enforce "Westrail Shunting Proposals — as amended 26 June 1986 — Working Party Terms of Reference" 
(c) change areas of the 38 hour week agreement — Commission decided it should interpret the revelant clauses inthe two separate 
agreements and declare its position so as to clear the way for the two parties to settle matters themselves — over the first issue of mann- 
ing levels, Commission found that respondents actions had not broken the terms of the agreement as laid down by the applicant and 
dismissed any basis for the applicant's industrial action; and second question regarding rosters, manning levels on shunting crews and 
lines of demarcation over shunting duties, the Commission found that respondent's actions had again not breached the terms of the 
agreement; over the third question the Commission ordered against the acceptance of the various claims made by the union — Dismiss- 
ed — T ransport (Rail)  

Applicant union sought order that its members be restored to previous classification or work arrangements or be granted equitable relief 
— Commission examined case in accordance with principles enunciated by Commission in Court Session at 67 WAIG 2; namely, that 
management has fundamental right to deploy its staff as it sees fit whilst having due regard for the safety of the worker, the fairness of 
the situation and whether the duties are onerous — Commission found Respondent to have paid due regard to principles — Dismissed 
— Iron Ore  

Order sought re lifting of all industrial action and lifting of all bans on Applicant's operations — Applicant claimed industrial action is 
against an interpretation by the Commission of "The Westrail Shunting Proposals — Working Party Terms of Reference 
Respondent claimed Commission decision was being unfairly used and that demarcation lines were being deliberately transgressed — 
Commission ordered cessation of industrial action; union to compel members' compliance to this cessation of industrial action and 
specification of two man crews in shunting yards — Granted — Transport/Rail  
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Conference re manning levels of P & H 2100 shovels at Pannawonica referred to Commission in Court Session when agreement not 
reached — Union claimed two persons should man shovels as has been practice since mining operations commenced — Respondent 
argued that changes in technology meant that this level was no longer necessary and that decision was one of managerial prerogative 
anyway — Commission in Court Session found that merely espousing principle of managerial prerogative does not automatically place 
onus of proving that long standing arrangements should continue on union — Commission in Court Session found existing level of 
manning to be in excess of that required — Order issued that manning level for normal operation be one leading hand and five qualified 
shovel operators — Iron Ore  763 

MISCONDUCT — 
Employee dismissed for alleged unsatisfactory work habits — Employee claimed unfair dismissal and sought an order for reinstatement 

without loss of benefits or entitlements — Respondent refuted claims as employee was dismissed in accordance with the terms of the 
award — Commission found on evidence that the employee had been dealt with fairly and that the employer had not acted towards 
employee in a harsh manner as to warrant interference by the Commission — Dismissed — Catering (Hospital — Hostel)  

Employee summarily dismissed for alleged misconduct — applicant claimed unfair dismissal and sought reinstatement with restoration 
of rights and entitlements — respondent claimed that the termination had been properly executed and should stand — Commission 
found that as a result of largely uncorroborated evidence the respondent had unfairly exercised its rights to terminate the services of the 
employee and that the Commission was bound to intervene to protect the rights of the employee — Granted Mining (Iron Ore)  

Employee summarily dismissed for misconduct — Union claimed unfair dismissal and sought reinstatement — Respondent opposed 
the claims saying employee's action of theft was serious and was not to be tolerated in view of the security provisions — Commission 
found the stringent security provisions operating at the company to be vital in maintaining a climate of trust between the parties and 
employee's actions showed serious disregard to an essential element of his contract — Commission found employee had not been un- 
fairly dealt with to intervene — Dismissed — (Mining)  

Employee summarily dismissed for alleged misconduct — Applicant sought an order of re-employment without loss of rights and 
entitlements — Respondent claimed employee was created a psychologically unhealthy and unsafe working environment for other 
employees by her generally unco-operative behaviour and her failure to meet the job requirements — Commission found that on 
evidence dismissal was unfair in light of the fact that no warnings or complaints had been formally directed to the employee regarding 
any of the alleged misconducts — Granted — Mining  

2Misconduct resulting from breach of Misuse of Drugs Act 1981 — Teacher transferred at own expense to different school — Interpreta- 
tion of Education Act — Appeal under section 78 (I) (b) but section SOB (2) (b) bars appeal — Dismissed — School Teachers Tribunal. 

Employee summarily dismissed for refusal to acknowledge role in and make restitution for involvement in sale of secondhand units 
related to employment — Applicant sought compensation and contractual entitlements — Commission found that Respondent's 
policy re restitution reasonable in the circumstances and that it had grounds to dismiss — The maxim "He who comes into equity must 
come with clean hands" — Application dismissed — Retail  

Applicant union sought reinstatement for relief train controller on grounds of unfair dismissal — Respondent claimed that its summary 
dismissal of the employee was justified by his gross misconduct — Commission found that respondent had not proved misconduct and 
dismissal was, therefore, unfair but declined to order reinstatement due to irretrievable breakdown in working relationship between 
employee and Respondent — Commission ordered compensation in accordance with principles outlined by Full Bench in Tak Lau Kwa 
Case (64 WAIG 858) — Granted in Part — Iron Ore  JAppeal against decision of Commission at (67 WAIG 400) to order unfair dismissal and re-employment without loss of benefits to 
employee summarily dismissed for alleged misconduct — Appellant argued Commission had erred in its findings — Full Bench found 
the Commission's original order of unfair dismissal was based on sound evidence and should be sustained; also that the original order 
to re-employ the employee was inappropriate as it was clear that employment relationship had broken down and order of compensa- 
tion for loss of employment would be more appropriate, therefore on this question appeal upheld — Granted in Part — Mining  

Employee found guilty of misconduct by Company inquiry which intended to terminate employment — Applicant claims intended 
action is harsh and should not stand — Respondent maintains its right to summarily dismiss employee for misconduct — Commission 
found evidence supported dismissal and that conviction for civil offence was a separate issue to breach of fiduciary duty to employer — 
Commission declared that intended dismissal of employee would not in fact be unfair — Dismissed — Mining (Foreman)  

Appeal against punishment imposed by Director General of Education for alleged misconduct — Appellant argued that alleged mis- 
conduct did not directly affect teaching duties and that punishment was unjustified, unnecessary or too harsh — Tribunal found that 
any behaviour in private life that impinges on a teacher's fitness to carry out his/her duties could be misconduct for purposes of Educa- 
tion Act — Tribunal found the alleged misconduct did affect fitness to be a teacher and punishment was appropriate — Dismissed — 
Education     2Appeal against decision of Commission for reinstatement — Appellant argued Commission had erred in exercise of its discretion by 
allowing extraneous matters to guide it and drawing inferences which were not open — Full Bench referred to principals regulating 
review of judicial discretion expressed at 66 WAIG 1570 and found that as employee was guilty of misconduct by failing to obey a 
lawful order — Commission had, therefore, erred and failed to exercise proper discretion — Upheld  

Applicant summarily dismissed for misconduct — Applicant sought order of compensation for unfair dismissal — Respondent opposed 
claims — Commission found that summary dismissal was unfair given that applicant had retained employment after the respondent 
had put all the workforce on a trial period and that no further warning of adverse performance had been served on applicant — Com- 
mission ordered unfair dismissal and compensation — Granted — (Catering/Waitress)  

Applicant summarily dismissed for misconduct — Applicant claimed unfair dismissal — Respondent raised a preliminary question of 
jurisdiction; also claimed applicant's actions had struck at heart of employment contract and thus warranted summary dismissal — 
Commission found question of jurisdiction did not arise as applicant had been employed in WA and transferred to a company in 
another state that only reflected the parent enterprises marketing structure and as such the employment should be regarded as con- 
tinuous and for a single employee — Commission found applicant's actions of conducting business dealings, other than in accordance 
with his contract, which were designed to promote his own financial interests over those of his employers, did constitute "gross 
misconduct" — Dismissed/Retail (Timber)  

NATURAL JUSTICE — 
Applicant union sought order that written warning to Haul Pak Driver be withdrawn and removal of copy from his personal file as he 

was not guilty of alleged actions — Respondent's witness had observed driver in act of writing offensive graffiti — Commission ac- 
cepted Respondent's evidence — Dismissed — Iron Ore  644 

NEXUS — 
Award variation — Association sought new classification level and increase in salaries paid to Pharmacists employed in Government 

Hospitals on the basis of work value increases — Applicant claimed remuneration not adequate for skills and responsibilities required, 
there were significant changes in the same since 1978, and there existed anomalies in the classification structure — Respondent opposed 
claim in toto arguing that the changes were not new, individual cases could be dealt with by reclassification and referred to companies 
with Eastern States Pharmacists and the Public Service Nexus — The Commission noted the heavy onus on the Applicant under Princi- 
ple 4 of the Wage Fixing Principles — The Commission found sufficient work value increases to justify a new classification for 
specialist pharmacists only — Granted in Part — Hospital Salaried Officers  554 
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NEXUS — (continued) 
New Award to establish Broadbanding in Public Authorities based on Public Service — Parties in agreement except whether Award to 

include reference to Public Service nexus — Whether Authorities should refer matters to Office of Industrial Relations — Whether 
Award should include all Government Authorities — Commission (Public Service Arbitrator) made Award under Principle 4 — Con- 
sidered referral a matter of Administration — Introduction of Broadbanding best facilitated by all Authorities being included in 
Award from outset — Nexus with Public Service need not be stated to be seen to exist — Award issued  514 

OVER AWARD PAYMENTS — 
Withdrawal of over award payments to employees — Union claimed that withdrawal of over award payments was unfair, unreasonable 

and contrary to the Commission's Wage Fixing Principles — Applicant sought order for respondent to reinstitute over award 
payments — Respondent claimed that due to economic down-turn they had been forced to make their operations more cost-efficient 
and thus curtail payments that were being made against the prevailing company policy of "no over award payments" — Respondent 
argued that the measures taken were in the employees long term benefit and that the method of implementation had been fair and 
reasonable — Commission dismissed the suggestion that economic down-turn in the market had necessitated wage reductions and that 
the burden of proof lay with the respondent — Commission found the Wage Fixing Principles did apply to this case and dismissed 
respondent's arguments — Commission also found that a central issue expectation of what employees saw as their minimum wages — 
Company was unfair in enforcing a "no over award payment" policy when these employees had long been receiving over award 
payments — Commission ordered reinstitution of over award payments for the sue named employees — Granted — Timber  

PENALTY RATES — 
Variation sought re meal allowances and after hours allowances in Award — Applicant claimed decision of Commission at (63 WAIG 

221) gave strength to claim for an increase in meal allowance and that the claim for increased after hours allowances was based on ad- 
justments made according to general wage movements since 1975 — Respondent argued that Wage Fixing Principles preclude adjust- 
ment to amount of meal allowance based on comparative criteria applied in the past by Commission and that the decision of Commis- 
sion (65 WAIG 497) made claim for after hours allowance increase unjustified — Commission found balance of merit in favour of 
union with regard increased meal allowances and ordered increase but dismissed claim for increased after hours allowance due to ex- 
cessive length of time in presenting claim — Granted in Part — Wholesale/Retail Industry  

■Applicants sought to vary provisions of Shop and Warehouse (Wholesale and Retail Establishments) Award by reducing rates for 
Saturday afternoon work — Principle to be followed where employers seek to change existing conditions was outlined by Commission 
in Court Session at 63 WAIG 2209 and may be considered "de facto" Wage Fixing Principle — Test attached is that proposed changes 
must be shown to be necessary and to advantage of employees immediately concerned — Commission in Court Session found ap- 
plicants failed to meet criteria necessary to prove case — Dismissed — Wholesale and Retail  

Amendment to awards sought so that lower penalty rates be paid for night and weekend work to new employees in pharmacies operated 
by the Night Chemists' Association —■ Applicant argued public interest as present penalty rates inhibited provision of this essential ser- 
vice — Commission saw merit in this argument but found overwhelmingly that there was greater public interest in maintaining Wage 
Fixing Principles — Further, Commission found it would be discriminatory and contrary to Government ratified ILO convention to 
have different conditions for people doing the same work for an employer — Dismissed — Pharmacy Retail  

PRINCIPLES — 
■Applicants sought to vary provisions of Shop and Warehouse (Wholesale and Retail Establishments) Award by reducing rates for 

Saturday afternoon work — Principle to be followed where employers seek to change existing conditions was outlined by Commission 
in Court Session at 63 WAIG 2209 and may be considered "defacto" Wage Fixing Principle — Test attached is that proposed changes 
must be shown to be necessary and to advantage of employees immediately concerned — Commission in Court Session found ap- 
plicants failed to meet criteria necessary to prove case — Dismissed — Wholesale and Retail  

■Appeal against decision of Commission to grant allowance to employees at Worsley Alumina Refinery — Respondent did not contest 
appeal nor object to order being set aside — Full Bench found that there was insufficient evidence to justify Commission ordering addi- 
tional allowances and that Commission had miscarried its discretion as allowance was not in accordance with Wage Fixing Principles 
— Upheld — Metal Trades  

Amendment to awards sought so that lower penalty rates be paid for night and weekend work to new employees in pharmacies operated 
by the Night Chemists' Association — Applicant argued public interest as present penalty rates inhibited provision of this essential ser- 
vice — Commission saw merit in this argument but found overwhelmingly that there was greater public interest in maintaining Wage 
Fixing Principles — Further, Commission found it would be discriminatory and contrary to Government ratified ILO convention to 
have different conditions for people doing the same work for an employer — Dismissed — Pharmacy Retail  

'Wage increase sought for nurses due to increase in duties and responsibilities involved — All parties agreed that work value changes in 
industry are similar to those recognised elsewhere and accepted by other arbitral bodies — Furthermore parties were in agreement that 
claims had satisfied and conformed to Wage Principles — CICS noted with concern agreement of parties that recognised substantial 
work value changes that clearly did not affect all levels of nurses to the same degree and concluded it would guard against any contrived 
arrangements which would circumvent the Wage Principles — CICS found agreement reached satisfied Principle 4 however equitable 
base established previously, Principle 6 had influenced overall decision — CICS found negotiations re two awards were still in progress 
and that those applications be adjourned sine die — Granted (Nursing/Health)  

'Application for exclusion of Farm Employees Award from wage increase granted by General Order No. 261 of 1986 (66 WAIG 1139) — 
Applicant claimed rural sector in this state was in a worse economic situation than that of other states and that employers lacked 
capacity to pay an increase in line with the Federal Decision — CICS found Principle 12 did not affect case and that Australian Com- 
mission had given due consideration to respondents in the pastoral industry when granting the increase, therefore no reason existed to 
accept claim — CICS varied General Order by including Farm Employees Award — Dismissed — Pastoral  

Application for award variation — Applicant sought order to vary wages clauses so as to remove minor defects — Commission found 
agreement between the parties on the merit of proposals however that with reference to a subclause to do with Administrators/ 
Directors the proposed variation breached wage fixing principles as was contended by the respondent — Commission granted other 
minor variations but dismissed claims for variation of specific Administrator/Director subclause — Granted In Part — (Health/ 
Welfare — Administrator/Director)  

Application to vary agreement to provide a new classification for plumbers — Applicant claimed change in work value necessitated the 
new classification pursuant to Principle 4 of the Wage Fixing Principles — Respondent claimed current classification covered work be- 
ing done which is traditionally associated with work done by plumbers and that having to obtain a "Certificate of Competence" for 
one area of that work did not justify this variation — Commission found that a significant change to work value had not occurred as 
dictated by Principle 4 and that present classification adequately covered the work performed — Dismissed — Mining (Plumbers)  

'New award with increased rates of wages sought for contract cleaning industry — In accordance with Wage Fixing Principles Commis- 
sion referred application to Anomalies Conference where Commission held no arguable case — Intervener argued that matter should, 
therefore, end there — Commission in Court Session found that in accordance with Industrial Appeal Court decision at 59 WAIG 494 
Commission should not decline to exercise independent judgment by appealing only to previously stated criteria but should have regard 
for facts of each particular case — Commission in Court Session found no anomalies or inequities — Award issued — Contract 
Cleaning   
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PRINCIPLES — (continued) 
Application for variation of allowance clause in award — Applicant claimed that current clause did not reflect changes made in Educa 

tion Support (Special Education) area and that an anomaly existed as to the application of the allowance to teachers in control of han- 
dicapped students in "normal schools", "educational support schools" and "education support units" — Tribunal found current 
subclause inappropriate and inequitable in structure and application and that a redesigned subclause should be processed through an 
anomalies conference — Dismissed — Education/Special Education Teachers  

Disability allowance in compensation for conditions under which duties performed in fabricating blast resistant enclosures for North- 
west Shelf LNG project — Commission found that wage rate of CBI Constructors Kwinana Order is inclusive of all rates and 
allowances — Commission also found a significant change in conditions under which employees perform duties in yard but not 
workshop — Allowance to be paid for work in yard — Granted in part — Metal Trades  

Variation to Agreement by insertion of provisions re paid union meetings during working hours sought — Conditions sought had existed 
as result of unregistered agreement between parties and in various forms throughout iron ore industry for a number of years — Com- 
mission found tests specified in de facto Wage Fixing Principls (63 WAIG 2209 and 66 WAIG 1140) apply insofar that respondent car- 
ries burden of showing that its withdrawal from agreement is reasonable and that ensuing worsening of employment conditions is 
necessary and, on balance, to advantage of employees concerned — Granted — Iron Ore  

PUBLIC HOLIDAYS — 
Complaint that defendant failed to grant and pay employees for a public holiday — Defendant argued both employees had been granted 

a holiday in lieu of the public holiday — Industrial Magistrate found that interpretation of "Holiday" clause in award was required, on 
evidence the complainant had failed to show that day in question was an "ordinary working day" for both employees and that on inter- 
pretation of clause the complaint must fail — Dismissed — Transport (Rail)  909 

PUBLIC INTEREST — 
Amendment to awards sought so that lower penalty rates be paid for night and weekend work to new employees in pharmacies operated 

by the Night Chemists' Association — Applicant argued public interest as present penalty rates inhibited provision of this essential ser- 
vice — Commission saw merit in this argument but found overwhelmingly that there was greater public interest in maintaining Wage 
Fixing Principles — Further, Commission found it would be discriminatory and contrary to Government ratified ILO convention to 
have different conditions for people doing the same work for an employer — Dismissed — Pharmacy Retail  584 2Appeal against Commission decision not to grant 2.6 per cent wage increase in line with indexation — Nature of funding arrangements 
for out of school care groups — Funding of fees from Office of Child Care and fees — Appeal for wage increase dismissed in public in- 
terest because of-threat to services and nature of original agreement between parties — Out of School Child Care  755 

REDUNDANCY/RETRENCHMENT — 
Employee made redundant — Applicant union sought order of compensation of eight weeks wages — Respondent refuted claims citing 

incapacity to pay and the payment of over award wages to employee for the previous five years of service — Commission established 
that case to be decided on the principles of the Full Bench of the Australian Commission's decision in Termination, Change and 
Redundancy Case (print F6230) using an equity approach to decide on each case's merits as set down by President in Coventry Group 
Case (66 WAIG at 843) and thus found that on evidence the applicant's member was due some compensation — Granted in part — 
Metal Trades  

Employees made redundant due to school closure — Applicant union sought compensation in the form of severance pay — Respondent 
argued a long period of notice had been given, and that Commission had in past recognised the need to balance the interests of 
employers against those of the workers in times when employers' financial situation was unstable — Commission discounted the 
respondent's arguments in this case and accepted the relevance of CICS Termination, Change and Redundancy Case (66 WAIG 580) 
and granted compensation to be determined by application of the guidelines contained in 'Severance' Pay for the Metal Trades 
(General) Award No. 13 of 1965 (66 WAIG 598) — Granted — Education (Service Staff)  

Employee made redundant — Applicant union sought order of compensation of eight weeks in severance pay — Respondent refuted 
claims by sighting their incapacity to pay, the payment of over award wages and their attempts to maintain the employee's employment 
with the new management — Commission established that case to be decided on the principles of the Full Bench of the Australian 
Commission's decision in Termination, Change and Redundancy Case (print F6230) using an equity approach to decide on each case's 
merits as set down by President in Coventry Group Case (66 WAIG 843) and thus found on evidence that the applicant's claims should 
be dismissed — Dismissed — Metal Trades  

Redundancy of three employees — Analysis of employees records — Termination of one employee contrary to agreement with union 
— Test to be applied 65 WAIG 385 — Shipbuilding and Repair (Maritime)  

Redundancy at 59 years of age due to company reorganisation — Evidence of bona fide reorganisation — Long service, loyalty and 
performance do not impose special obligations or additional requirements — Dismissed — Hot Water Unit Manufacturing  

Applicants (4) sought compensation for alleged unfair dismissal — Claimed dismissals unfair due to summary nature and lack of regard 
for status — Acknowledged payments received on termination ' 'reasonably generous" but claimed entitlement to at least three months 
notice or pay in lieu including benefits — Argued redundancy compensate for loss of employment or such — Respondent argued Ap- 
plicants received fair recompense which compared more favourably with that payable under Federal Commission — Compensation 
should consider total payment made and approach of Goldsworthy v. WA Liquidation Limited (1986) 66 WAIG 757 should be 
adopted — Commission accepted Applicants' evidence — Applicants found to be Middle Managers entitled to approximately two 
months notice of dismissal — Further found payments made to Applicants on dismissal to be fair compensation ex gratia payments in- 
cluding superannuation benefit to be taken into account — Dismissed — Finance (Building Socieities)  

Employees' contracts of employment terminated due to bankruptcy of respondents' operations and subsequent closure and sale of the 
assets — Applicant union sought order to pay employees "retrenchment pay" of two weeks pay for each year of service and pro rata 
service leave for lesser periods of service, as award benefits — Commission found on evaluation of the authorities cited that the prin- 
ciples of the Dodonia Investment Case (64 WAIG 1625) applied to this case and that it was obliged to balance the interests of the ap- 
plicants against those of the respondents and thus found that the unfortunate economic circumstances which lead to bankruptcy and 
termination of contracts of employment did not warrant compensation from the respondent — Commission ordered the applicants' 
claims be dismissed — Dismissed — Meat Industry  

Employees terminated on the grounds of redundancy — Applicants claim grounds presented by the respondents were unfounded — 
Commission found only three of the employees dismissals were unfair — Commission ordered re-employment of the three employees, 
all other claims on behalf of employees were either dismissed, withdrawn or disallowed — Granted in Part — Shipbuilding Industry.... 

Employee dismissed due to redundancy — Applicant claimed unfair dismissal and sought reinstatement and/or compensation — 
Respondents object to and oppose the claim — Commission found a true case of redundancy existed, principles of Job Protection Case 
apply — Commission found respondent to have failed to satisfy conditions to be applied when dismissing redundant employees — 
Commission ordered re-employment and if not possible compensation in line with Job Protection Case principles — Granted — Tile 
Manufacturing/Carpenter  
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REDUNDANCY/RETRENCHMENT — (continued) 
Application to establish continuity of service of employee so as to determine level of seniority for purpose of first on-last off procedure — 

Applicant disputes respondent's "start date" for employee concerned — Respondent rejects claim — Commission found inconsisten- 
cies in respondent's method of applying service records for process of establishing seniority and that employee's true starting date was 
as the union had contended — Granted — (Building/Labourer)   • 1000 

Employee terminated due to closure of business — Employee claimed compensation for contractual entitlements not met and unfair 
dismissal — Respondent rejects claim saying no such contractual benefit or entitlement existed as there was no guarantee of employ- 
ment given — Commission found that in fact there was no guarantee of employment and that employee had misunderstood this agree- 
ment, also that dismissal was not unfair and that severance pay was in line with established redundancy standards — Dismissed — Prin- 
ting/Circulation Manager  933 

'Appeal against decision of Full Bench at 67 WAIG (469) to uphold appeal against Commission's decision that redundant employees were 
unfairly dismissed — Industrial Appeal Court found Full Bench stated proper test (Undercliffe Nursing Home 65 WAIG 385) and ap- 
plied it practically by insisting that selection of employees for redundancy be demonstrated unfair in comparison with other workers — 
Industrial Appeal Court found no error in law — Dismissed — Shipbuilding  733 

REINSTATEMENT — 
'Claim for order to halt Respondent's introduction of across the board changes to working conditions and for retention of some 300 

agreements, deals, undertakings etc previously negotiated with Respondent (32 of these items, common to all unions, were isolated and 
submitted for determination) — Application subsequently amended to include claims for a finding that Respondent's termination of 
its' workforce was unfair; an order for compensation of affected employees; an order that employee's services be deemed continuous; 
and an order that Respondent not use staff employees on wages employees' work — CICS rejected argument that at common law new 
owners of a company are not bound by agreements negotiated by previous owners — CICS rejected argument that Commission could 
not order reinstatement when termination had occurred and new employment contract had been entered into — CICS upheld the right 
of management to manage without Commission intervention unless employees were shown to be unjustly or unfairly treated — CICS 
found termination of workforce to be unfair, that compensation should be ordered and that service should be deemed continuous — 
CICS found against issuing an order stopping staff being employed on wages employees' work and dismissed claims in items 1,3,4,5, 
6,6a, 7,9,10, 11,12,13,14,16,17, 19,20,22,23,24,25,26,27,30 and 32 —CICS granted claims in respect of Accident and Sickness 
Policy, paid union meetings, wash up time, accommodation charges and waterproof jackets — Granted in part — Iron Ore  2 

Employee dismissed for alleged unsatisfactory work habits — Employee claimed unfair dismissal and sought an order for reinstatement 
without loss of benefits or entitlements — Respondent refuted claims as employee was dismissed in accordance with the terms of the 
award — Commission found on evidence that the employee had been dealt with fairly and that the employer had not acted towards 
employee in a harsh manner as to warrant interference by the Commission — Dismissed — Catering (Hospital — Hostel)  288 

'Appeal against majority decision of Full Bench to reinstate a worker — Decision of Commission in first instance was that misconduct 
was such to warrant summary dismissal — found that Commission decision at first instance involved a discretionary judgment — error 
in law found — Appeal upheld — Mining industry    • • • 320 

Employee summarily dismissed for alleged misconduct — applicant claimed unfair dismissal and sought reinstatement with restoration 
of rights and entitlements — respondent claimed that the termination had been properly executed and should stand — Commission 
found that as a result of largely uncorroborated evidence the respondent had unfairly exercised its rights to terminate the services of the 
employee and that the Commission was bound to intervene to protect the rights of the employee — Granted Mining (Iron Ore)  383 

Employee dismissed for alleged unsatisfactory performance — Applicant union sought order of unfair dismissal and compensation 
— Respondent claimed that the employee was not capable of performing the level of administration position required to have accepted 
a verbal indication of her intention to resign following the serving of formal warnings of adverse performance — Commission found no 
evidence of this and that respondent had acted unfairly in issuing a notice of acceptance of resignation — Commission ordered 
reinstatement to a more suitable position — Granted in part — Services (Nursing)  402 

Employee summarily dismissed for misconduct — Union claimed unfair dismissal and sought reinstatement — Respondent opposed 
the claims saying employee's action of theft was serious and was not to be tolerated in view of the security provisions — Commission 
found the stringent security provisions operating at the company to be vital in maintaining a climate of trust between the parties and 
employee's actions showed serious disregard to an essential element of his contract — Commission found employee had not been un- 
fairly dealt with to intervene — Dismissed — (Mining)   394 

Employee summarily dismissed for alleged misconduct — Applicant sought an order of re-employment without loss of rights and 
entitlements — Respondent claimed employee was created a psychologically unhealthy and unsafe working environment for other 
employees by her generally unco-operative behaviour and her failur to meet the job requirements — Commission found that on 
evidence dismissal was unfair in light of the fact that no warnings or complaints had been formally directed to the employee regarding 
any of the alleged misconducts — Granted — Mining  400 

Employees dismissed for refusal to carry out instructions due to union bans — Claimant sought reinstatement — Respondent argued 
that it could no longer tolerate union bans and claimed the right to dismiss those involved — Commission found that at no time had the 
respondent informed employees of their changed policy regarding the future termination of employees engaged in union bans and that 
it was customary to give employees notice of what was unacceptable conduct — Commission found that dismissal was too harsh for the 
offence and ordered reinstatement rather than re-employment — Granted — Building  391 

Applicant claimed employees unfairly dismissed and sought order of unfair dismissal and reinstatement — Applicant claimed 
respondent had been deliberately unreasonable in directing the employee's work, based on negative views of his union position and his 
attitudes — Respondent said dismissal was based on employee's failure to comply with work instructions and his general poor attitude 
to managerial authority — Commission found on evidence that the central issue was the dismissal itself and events surrounding it and 
thus the question was whether the penalty of dismissal was warranted under the circumstances — Commission found dismissal to be 
unfair and ordered reinstatement to same or equivalent position — Granted — Retail (Storeman)   404 

Applicant claimed unfair dismissal pursuant to section 29 (b) (i) — Employed as a spruiker on a casual basis — The Shop and Warehouse 
(Wholesale and Retail Establishments) State Award 1977 — Reinstatement or compensation sought — Commission cited section 27 (1) 
(a) of the Act — Application dismissed — (Retail Sales)      620 

Applicant union sought reinstatement for relief train controller on grounds of unfair dismissal — Respondent claimed that its summary 
dismissal of the employee was justified by his gross misconduct — Commission found that respondent had not proved misconduct and 
dismissal was, therefore, unfair but declined to order reinstatement due to irretrievable breakdown in working relationship between 
employee and Respondent — Commission ordered compensation in accordance with principles outlined by Full Bench in Tak Lau Kwa 
Case (64 WAIG 858) — Granted in Part — Iron Ore  648 

•Stay of operation of order at (67 WAIG 403) sought pending appeal — Applicant claimed arguable case to be heard and that balance of 
convenience favoured a stay — President found evidence indicated that the grounds for an appeal were warranted — President said 
however original order would apply to the employee concerned in so much as it confirmed employment offer up until the appeal hear- 
ing only — Granted — Services (Nursing)  511 

•Appeal against decision of Commission at (67 WAIG 402) to order an offer of alternative employment to employee dismissed for 
unsatisfactory performance — Appellant argued that good reason had existed for termination and that a resignation had not been ob- 
tained under duress — Full Bench found that Commission Findings were not supported by evidence presented and that the appellant's 
letter did not amount to a letter of acceptance of resignation — Full Bench said Commission had erred on central areas of evidence — 
Upheld — Services (Nursing)  479 
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REINSTATEMENT — (continued) 
JAppeaI against decision of Commission at (67 WAIG 400) to order unfair dismissal and re-employment without loss of benefits to 

employee summarily dismissed for alleged misconduct — Appellant argued Commission had erred in its findings — Full Bench found 
the Commission's original order of unfair dismissal was based on sound evidence and should be sustained; also that the original order 
to re-employ the employee was inappropriate as it was clear that employment relationship had broken down and order of compensa- 
tion for loss of employment would be more appropriate, therefore on this question appeal upheld — Granted in Part — Mining  

Employees terminated on the grounds of redundancy — Applicants claim grounds presented by the respondents were unfounded — 
Commission found only three of the employees dismissals were unfair — Commission ordered re-employment of the three employees, 
all other claims on behalf of employees were either dismissed, withdrawn or disallowed — Granted in Part — Shipbuilding Industry.... 

Employee's contract of service terminated — Applicant claimed termination was unjust and sought order of reinstatement — Respondent 
refuted claims — Commission found action of smoking in the presence of students and allowing a student to smoke beached the trust 
of employer and employee required in the employee's position of responsibility — Commission found that termination was not unfair 
or unjust —■ Dismissed — Education  

Employee terminated for alleged misconduct — Applicant claimed termination was unfair and sought reinstatement — Respondent 
rejected claims — Commission found grievances of employee not satisfactorily resolved through company grievance procedure and 
that employee actions of refusal to perform work outside his contract of employment was a result of an unfair approach to the problem 
by the respondent — Commission said to channel an unresolved grievance into a disciplinary matter was not fair to employee and 
ordered respondent to reinstate employee — Granted — Mining  

Employee terminated due to change of management and management policy in place of work — Applicant claimed termination was 
unfair and sought reinstatement and compensation — Respondent objects to the claim — Commission found on evidence that ter- 
mination was based on strong commercial decisions and that respondent's actions of over-payment of severance moneys and attempts 
to relocate employee demonstrate that termination was not unfair — Dismissed — Health/Matron  

Employee claimed he was unfairly dismissed for raising unsafe work practice contravening mining regulations — Respondent claimed 
employee was dismissed for refusal to work as directed — Commission found that dismissal was summary notwithstanding payment of 
a sum of money to the Applicant subsequent to his dismissal — Commission found that Applicant properly reported safety issues — 
Dismissal declared unfair — Compensation ordered — Mining industry  

Employee dismissed due to redundancy — Applicant claimed unfair dismissal and sought reinstatement and/or compensation — 
Respondents object to and oppose the claim — Commission found a true case of redundancy existed, principles of Job Protection Case 
apply — Commission found respondent to have failed to satisfy conditions to be applied when dismissing redundant employees — 
Commission ordered re-employment and if not possible compensation in line with Job Protection Case principles — Granted — Tile 
Manufacturing/Carpenter  

Employee dismissed for poor performance and walking off the job without giving notice — Applicant claims unfair dismissal and sought 
reinstatement — Respondent claims reinstatement would create an intolerable work situation with regard to discipline — Commission 
found that employee's poor performance and time keeping had not been previously reprimanded and this caused problem of 
establishing what were acceptable standards of work, therefore employee should be granted another chance to improve his perfor- 
mance subject to the conditions of the Commission's order — Granted — Public Works/Mechanic  

Applicant claimed he was dismissed after reporting unsafe working conditions to the relevant authority — Respondent claimed Applicant 
already on notice at time of such report and decision was that he be paid in lieu of remaining period of notice on grounds that he was ag- 
grieved and intent on damaging the Respondent — Further, Respondent claimed decision to terminate Applicant's employment was 
simply based on need to cut back overall labour costs — Commission found Applicant on notice when he reported the allegedly unsafe 
working conditions — Not axiomatic that any employee inform employer of intent to or report of conditions of work to safety 
authorities — In this instance. Respondent had grounds for actions — Applicant's allegations re: victimisation and discrimination not 
substantiated — Application dismissed — Restaurant industry  

Employee dismissed from position of safety official — Applicant sought order of unfair dismissal and reinstatement — Respondent 
objected and opposed the claims — Commission found safety was of great importance on building sites and that such safety officials 
should be exempt from first on-last off policy but that for the purpose of reinstatement as in this case, onus of proof was on applicant 
and that employee dismissed was for reasons other than first on-last off policy — Dismissed — Building/Safety Official  JAppeal against decision of Commission for reinstatement — Appellant argued Commission had erred in exercise of its discretion by 
allowing extraneous matters to guide it and drawing inferences which were not open — Full Bench referred to principals regulating 
review of judicial discretion expressed at 66 WAIG 1570 and found that as employee was guilty of misconduct by failing to obey a 
lawful order — Commission had, therefore, erred and failed to exercise proper discretion — Upheld  

Employees terminated for failure to comply with company request to sign and acknowledge additional conditions of employment — 
Applicant claimed unfair dismissal as there existed a demarcation agreement between the company, applicant union and AMWSU that 
prohibited companies actions; also that an undertaking not to take dismissal actions without union consultation existed and that the 
additional condition of employment was not effected in a manner that varied the contract of service of employees — Respondent re- 
jects claims, demarcation agreement registered an acquiescence at another time to a relationship between two unions; that undertaking 
on dismissals was ignored and that additional condition of employment was not a part of "General Conditions" — Commission found 
respondent's actions were part of a strategy of confrontation with the workforce and that substantial "social pressures" in the com- 
munity had a role in establishing an unfair exercise of company's dismissals, which were precipitated by the refusal to sign additional 
conditions of employment were unfair and ordered reinstatement — Granted — Mining Industry  

'Appeal against decision of Full Bench at 67 WAIG (751) to reject appeal against decision of Commission re amount of compensation 
awarded to employees unfairly dismissed — Appellant claimed Full Bench had erred in law by finding Commission had properly exer- 
cised its discretion when it awarded compensation in absence of evidence as to appropriate amount — Industrial Appeal Court found 
Full Bench had not erred in law, Commission had properly exercised its discretion and that there was no other basis on which compen- 
sation could have been assessed — Dismissed — Iron Ore  

2Appeal against decision of Commission that employees had been unfairly dismissed — Appellant claimed that in respect of five 
employees there was no individual and specific evidence that they had been unfairly dismissed — Full Bench found that Commission's 
finding that Appellant's requirement that staff employees confirm acceptance of additional work provision or be terminated or resign 
which was in contravention of agreement with' Union was unfair provided general evidence to support further finding of unfair 
dismissal for all employees whose termination resulted — Dismissed — Iron Ore  2Appeal against decision of Commission at 67 WAIG (988) re amount of compensation awarded to employees deemed unfairly dismissed 
— Appellant claimed Commission had failed to properly exercise its discretion by awarding compensation without evidence as to the 
appropriate amount — Full Bench found applicant failed to demonstrate any error by the Commission in the exercise of its discretion, 
the Commissioner actually granting what was sought — Dismissed — Iron Ore  

'Appeal against decision of Full Bench at 67 WAIG (469) to uphold appeal against Commission's decision that redundant employees were 
unfairly dismissed — Industrial Appeal Court found Full Bench stated proper test (Undercliffe Nursing Home 65 WAIG 385) and ap- 
plied it practically by insisting that selection of employees for redundancy be demonstrated unfair in comparison with other workers — 
Industrial Appeal Court found no error in law — Dismissed — Shipbuilding  

Employee terminated for failure to comply with instructions — Applicant claimed unfair dismissal and sought order of compensation 
and reinstatement — Respondent rejects claim — Commission found employee had not been fairly or reasonably warned of adverse 
performance and it was unfair to dismiss him without such consideration — Commission found employee had been prevented from 
protecting his own security and ordered in terms of applicant's claims — Granted — Retail Industry/Storeman  

Employees notified of intention not to offer re-employment to them for following "season" — Applicant claims this is unfair based 
on work history and performance — Respondent raised issue of jurisdiction — Commission found master-servant relationship existed 
and that it did have jurisdiction to hear and determine what in this case was an industrial matter based on David Jones (WA) v. OPDU 
(55 WAIG 545) — Commission granted leave to appeal against finding — Granted — Meat Industry/Slaughterers  

Order sought that college lecturer be reinstated in teaching duties, his suspension be declared unfair, his notice be withdrawn and 
specific allegations against him listed — Commission found employment terminated in accordance with terms of employment contract 
and no grounds for claim that employee unfairly dismissed existed — Dismissed — Education  
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SAFETY — 
^Appeal against decision that employer should provide safety boots — Award clause silent as to provision — serious question of 

Commission's interpretation but as work on site was completed the appeal was dismissed — Electrical Contracting industry  334 
Wages sought for time spent in on-site safety meeting — Commission found meeting dealt exclusively with safety and that in light of 

earlier incidents on the site, employees were justified in their safety concerns — Granted — Building Trades  664 
Employee dismissed from position of safety official — Applicant sought order of unfair dismissal and reinstatement — Respondent 

objected and opposed the claims — Commission found safety was of great importance on building sites and that such safety officials 
should be exempt from first on-last off policy but that for the purpose of reinstatement as in this case, onus of proof was on applicant 
and that employee dismissed was for reasons other than first on-last off policy — Dismissed — Building/Safety Official  1001 

SHIFT WORK — 
Complaint that defendant had breached award by requiring shifts in excess of S'A hours to be worked — Magistrate found that rostering 

of shifts had not been consistently exceeded and that it was not practical to arrange shift so as not to exceed 8 'A hours — Dismissed — 
Railways   

STAND-DOWN — 
Interpretation sought re terms of employment, guarantee and breakdowns clauses in award — Applicant claimed employees not paid 

"stand-down" rates pursuant to provisions of award — Respondent claims guarantee and breakdown clause exempt payment — Com- 
mission found meaning of words was plain and unambiguous and that the question of the guarantee period in clause requiring com- 
pany to pay employees stood down was answered in the negative — Dismissed — Meat Industry  590 

STAY OF PROCEEDINGS — 
'Stay of operation of order at (67 WAIG 403) sought pending appeal — Applicant claimed arguable case to be heard and that balance of 

convenience favoured a stay — President found evidence indicated that the grounds for an appeal were warranted — President said 
however original order would apply to the employee concerned in so much as it confirmed employment offer up until the appeal hear- 
ing only — Granted — Services (Nursing)  511 

'Stay of operation of decision of Commission pending hearing and determination of an appeal sought — President found there was a 
serious issue to be tried and that the balance of convenience favoured a stay — Granted — Building  783 

TERMINATION — 
"Claim for order to halt Respondent's introduction of across the board changes to working conditions and for retention of some 300 

agreements, deals, undertakings etc previously negotiated with Respondent (32 of these items, common to all unions, were isolated and 
submitted for determination) — Application subsequently amended to include claims for a finding that Respondent's termination of 
its' workforce was unfair; an order for compensation of affected employees; an order that employee's services be deemed continuous; 
and an order that Respondent not use staff employees on wages employees' work — CICS rejected argument that at common law new 
owners of a company are not bound by agreements negotiated by previous owners — CICS rejected argument that Commission could 
not order reinstatement when termination had occurred and new employment contract had been entered into — CICS upheld the right 
of management to manage without Commission intervention unless employees were shown to be unjustly or unfairly treated — CICS 
found termination of workforce to be unfair, that compensation should be ordered and that service should be deemed continuous — 
CICS found against issuing an order stopping staff being employed on wages employees' work and dismissed claims in items 1, 3,4,5, 
6,6a, 7,9,10,11,12,13,14,16, 17,19,20,22,23, 24,25,26,27, 30 and 32 — CICS granted claims in respect of Accident and Sickness 
Policy, paid union meetings, wash up time, accommodation charges and waterproof jackets — Granted in part — Iron Ore  

Employee dismissed for alleged unsatisfactory work habits — Employee claimed unfair dismissal and sought an order for reinstatement 
without loss of benefits or entitlements — Respondent refuted claims as employee was dismissed in accordance with the terms of the 
award — Commission found on evidence that the employee had been dealt with fairly and that the employer had not acted towards 
employee in a harsh manner as to warrant interference by the Commission — Dismissed — Catering (Hospital — Hostel)  

Employee summarily dismissed following presentation of notice of resignation — Applicant sought compensation of retainer due for 
period of notice, and payment for services performed prior to termination — Respondent argued applicant was a "contractor" as 
stipulated in contract of service and not an employee — Commission found relationship was one of employer/employee and thus inef- 
fectual the particular clause in Agreement submitted by respondent — Commission found respondent was not entitled to summarily 
dismiss applicant and was satisfied with applicant's claims — Granted (Cleaning)  

'Appeal against majority decision of Full Bench to reinstate a worker — Decision of Commission in first instance was that misconduct 
was such to warrant summary dismissal — found that Commission decision at first instance involved a discretionary judgment — error 
in law found — Appeal upheld — Mining Industry  

Employee summarily dismissed for alleged misconduct — applicant claimed unfair dismissal and sought reinstatement with restoration 
of rights and entitlements — respondent claimed that the termination had been properly executed and should stand — Commission 
found that as a result of largely uncorroborated evidence the respondent had unfairly exercised its rights to terminate the services of the 
employee and that the Commission was bound to intervene to protect the rights of the employee — Granted Mining (Iron Ore)  

Employee dismissed for alleged unsatisfactory performance — Applicant union sought order of unfair dismissal and compensation 
— Respondent claimed that the employee was not capable of performing the level of administration position required to have accepted 
a yerbal indication of her intention to resign following the serving of formal warnings of adverse performance — Commission found no 
evidence of this and that respondent had acted unfairly in issuing a notice of acceptance of resignation — Commission ordered 
reinstatement to a more suitable position — Granted in part — Services (Nursing)  

Employee summarily dismissed for misconduct — Union claimed unfair dismissal and sought reinstatement — Respondent opposed 
the claims saying employee's action of theft was serious and was not to be tolerated in view of the security provisions — Commission 
found the stringent security provisions operating at the company to be vital in maintaining a climate of trust between the parties and 
employee's actions showed serious disregard to an essential element of his contract — Commission found employee had not been un- 
fairly dealt with to intervene — Dismissed — (Mining)  

Employee summarily dismissed for alleged misconduct — Applicant sought an order of re-employment without loss of rights and 
entitlements — Respondent claimed employee created a psychologically unhealthy and unsafe working environment for other 
employees by her generally unco-operative behaviour and her failure to meet the job requirements — Commission found that on 
evidence dismissal was unfair in light of the fact that no warnings or complaints had been formally directed to the employee regarding 
any of the alleged misconducts — Granted — Mining  
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TERMINATION — (continued) 
Employees dismissed for refusal to carry out instructions due to union bans — Claimant sought reinstatement — Respondent argued 

that it could no longer tolerate union bans and claimed the right to dismiss those involved — Commission found that at no time had the 
respondent informed employees of their changed policy regarding the future termination of employees engaged in union bans and that 
it was customary to give employees notice of what was unacceptable conduct — Commission found that dismissal was too harsh for the 
offence and ordered reinstatement rather than re-employment — Granted — Building  

Applicant claimed employees unfairly dismissed and sought order of unfair dismissal and reinstatement — Applicant claimed 
respondent had been deliberately unreasonable in directing the employee's work, based on negative views of his union position and his 
attitudes — Respondent said dismissal was based on employee's failure to comply with work instructions and his general poor attitude 
to managerial authority — Commission found on evidence that the central issue was the dismissal itself and events surrounding it and 
thus the question was whether the penalty of dismissal was warranted under the circumstances — Commission found dismissal to be 
unfair and ordered reinstatement to same or equivalent position — Granted — Retail (Storeman)  

Applicants (4) sought compensation for alleged unfair dismissal — Claimed dismissals unfair due to summary nature and lack of regard 
for status — Acknowledged payments received on termination "reasonably generous" but claimed entitlement to at least three months 
notice or pay in lieu including benefits — Argued redundancy compensate for loss of employment or such — Respondent argued Ap- 
plicants received fair recompense which compared more favourably with that payable under Federal Commission — Compensation 
should consider total payment made and approach of Goldsworthy v. WA Liquidation Limited (1986) 66 WAIG 757 should be 
adopted — Commission accepted Applicants' evidence — Applicants found to be Middle Managers entitled to approximately two 
months notice of dismissal — Further found payments made to Applicants on dismissal to be fair compensation ex gratia payments in- 
cluding superannuation benefit to be taken into account — Dismissed — Finance (Building Socieities)  

Employee summarily dismissed for refusal to acknowledge role in and make restitution for involvement in sale of secondhand units 
related to employment — Applicant sought compensation and contractual entitlements — Commission found that Respondent's 
policy re restitution reasonable in the circumstances and that it had grounds to dismiss — The maxim "He who comes into equity must 
come with clean hands" — Application dismissed — Retail  

Applicant claimed unfair dismissal pursuant to section 29 (b) (i) — Employed as a spruiker on a casual basis — The Shop and Warehouse 
(Wholesale and Retail Establishments) State Award 1977 — Reinstatement or compensation sought — Commission cited section 27 (1) 
(a) of the Act — Application dismissed — (Retail Sales)  4Stay of operation of order at (67 WAIG 403) sought pending appeal — Applicant claimed arguable case to be heard and that balance of 
convenience favoured a stay — President found evidence indicated that the grounds for an appeal were warranted — President said 
however original order would apply to the employee concerned in so much as it confirmed employment offer up until the appeal hear- 
ing only — Granted — Services (Nursing)  2Appeal against decision of Commission at (67 WAIG 402) to order an offer of alternative employment to employee dismissed for 
unsatisfactory performance — Appellant argued that good reason had existed for termination and that a resignation had not been ob- 
tained under duress — Full Bench found that Commission findings were not supported by evidence presented and that the appellant's 
letter did not amount to a letter of acceptance of resignation — Full Bench said Commission had erred on central areas of evidence — 
Upheld — Services (Nursing)  

'Appeal against decision of Commission at (67 WAIG 400) to order unfair dismissal and re-employment without loss of benefits to 
employee summarily dismissed for alleged misconduct — Appellant argued Commission had erred in its findings — Full Bench found 
the Commission's original order of unfair dismissal was based on sound evidence and should be sustained; also that the original order 
to re-employ the employee was inappropriate as it was clear that employment relationship had broken down and order of compensa- 
tion for loss of employment would be more appropriate, therefore on this question appeal upheld — Granted in Part — Mining  

Employees terminated on the grounds of redundancy — Applicants claim grounds presented by the respondents were unfounded — 
Commission found only three of the employees dismissals were unfair — Commission ordered re-employment of the three employees, 
all other claims on behalf of employees were either dismissed, withdrawn or disallowed — Granted in Part —Shipbuilding Industry .... 

Employee's contract of service terminated — Applicant claimed termination was unjust and sought order of reinstatement — Respondent 
refuted claims — Commission found action of smoking in the presence of students and allowing a student to smoke beached the trust 
of employer and employee required in the employee's position of responsibility — Commission found that termination was not unfair 
or unjust — Dismissed — Education  

Employee terminated for alleged misconduct — Applicant claimed termination was unfair and sought reinstatement — Respondent 
rejected claims — Commission found grievances of employee not satisfactorily resolved through company grievance procedure and 
that employee actions of refusal to perform work outside his contract of employment was a result of an unfair approach to the problem 
by the respondent — Commission said to channel an unresolved grievance into a disciplinary matter was not fair to employee and 
ordered respondent to reinstate employee — Granted — Mining  

Employee found guilty of misconduct by Company inquiry which intended to terminate employment — Applicant claims intended 
action is harsh and should not stand — Respondent maintains its right to summarily dismiss employee for misconduct — Commission 
found evidence supported dismissal and that conviction for civil offence was a separate issue to breach of fiduciary duty to employer — 
Commission declared that intended dismissal of employee would not in fact be unfair — Dismissed — Mining (Foreman)  

Employee terminated due to change of management and management policy in place of work — Applicant claimed termination was 
unfair and sought reinstatement and compensation — Respondent objects to the claim — Commission found on evidence that ter- 
mination was based on strong commercial decisions and that respondent's actions of over-payment of severance moneys and attempts 
to relocate employee demonstrate that termination was not unfair — Dismissed — Health/Matron  

Applicant terminated due to alleged unsuitability sought order for compensation of one week's wages in lieu of notice — Respondent 
denied claims wholly — Commission found no explicit or implied obligation to give a particular period of notice to employee and that 
Respondent had not acted unreasonably which made Applicant's claims unfounded — Dismissed — Printing (Table Hand)  

Applicant union sought reinstatement for relief train controller on grounds of unfair dismissal — Respondent claimed that its summary 
dismissal of the employee was justified by his gross misconduct — Commission found that respondent had not proved misconduct and 
dismissal was, therefore, unfair but declined to order reinstatement due to irretrievable breakdown in working relationship between 
employee and Respondent — Commission ordered compensation in accordance with principles outlined by Full Bench in Tak Lau Kwa 
Case (64 WAIG 858) — Granted in Part — Iron Ore  

Applicants contract terminated for alleged misconduct — Applicant sought order of unfair dismissal and compensation for entitlements 
due under contract of employment — Respondent denies claims — Commission found exercising summary dismissal for misconduct at 
a time other than that at which offence occurred was unfair and that this right cannot be held over by an employer for use in the future 
on the same grounds or to abrogate contractual entitlements — Compensation granted for only a part of the claim, other claims 
dismissed — Granted In Part — Rural/Farm Manager  

Applicant dismissed due to restructuring of organisation and managerial functions — Applicant claimed unfair dismissal and sought 
compensation — Respondent denies claim wholly — Commission found that restructuring carried out negated the applicant's position 
and that the subsequent dismissal was based on a need to appoint a candidate to the new position with different formal qualifications 
than those of the applicant, thus it was not unfair and compensation was unnecessary — Dismissed — (Health/Welfare Services — 
Matron)  

Termination of employment — Summary dismissal — Registered General Nurse with eight years service — Failed to record drug 
administration as required — Respondent submitted that in the circumstances this struck at the heart of the contract and justified sum- 
mary dismissal — Applicant claimed mitigating circumstances and should have regard for length of service — Commission found 
failure to follow procedure a serious matter and failure to record at all and the attendant ramifications serious enough to justify instant 
dismissal notwithstanding length of service — Private hospital industry  

Employee claimed he was unfairly dismissed for raising unsafe work practice contravening mining regulations — Respondent claimed 
employee was dismissed for refusal to work as directed — Commission found that dismissal was summary notwithstanding payment of 
a sum of money to the Applicant subsequent to his dismissal — Commission found that Applicant properly reported safety issues — 
Dismissal declared unfair — Compensation ordered — Mining industry  
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TERMINATION — (continued) 
Employee dismissed due to redundancy — Applicant claimed unfair dismissal and sought reinstatement and/or compensation — 

Respondents object to and oppose the Qlaim — Commission found a true case of redundancy existed, principles of Job Protection Case 
apply — Commission found respondent to have failed to satisfy conditions to be applied when dismissing redundant employees — 
Commission ordered re-employment and if not possible compensation in line with Job Protection Case principles — Granted — Tile 
Manufacturing/Carpenter  

Employee dismissed for poor performance and walking off the job without giving notice — Applicant claims unfair dismissal and sought 
reinstatement — Respondent claims reinstatement would create an intolerable work situation with regard to discipline — Commission 
found that employee's poor performance and time keeping had not been previously reprimanded and this caused problem of 
establishing what were acceptable standards of work, therefore employee should be granted another chance to improve his perfor- 
mance subject to the conditions of the Commission's order — Granted — Public Works/Mechanic  

Applicant claimed he was dismissed after reporting unsafe working conditions to the relevant authority — Respondent claimed Applicant 
already on notice at time of such report and decision was that he be paid in lieu of remaining period of notice on grounds that he was ag- 
grieved and intent on damaging the Respondent — Further, Respondent claimed decision to terminate Applicant's employment was 
simply based on need to cut back overall labour costs — Commission found Applicant on notice when he reported the allegedly unsafe 
working conditions — Not axiomatic that any employee inform employer of intent to or report of conditions of work to safety 
authorities — In this instance. Respondent had grounds for actions — Applicant's allegations re: victimisation and discrimination not 
substantiated — Application dismissed — Restaurant industry  

Applicant claimed unfair dismissal and contractual entitlement of payment for overtime worked — question of constructive dismissal 
— Commission found that fact of dismissal not established — No jurisdiction under section 29(b) — Commission found entitlement to 
overtime payments not established — Application dismissed — Transport industry  

Employee claimed unfair dismissal on basis of new management ridding itself of long-term employees and because he would have been 
due for pro rata long service leave in three months — Respondent denied dismissal unfair — Claimed that despite counselling Appli- 
cant remained very negative re: restructuring made necessary by computerisation — Commission found Applicant had not established 
his case — Dismissed — Retail Hardware  

Employee terminated due to closure of business — Employee claimed compensation for contractual entitlements not met and unfair 
dismissal — Respondent rejects claim saying no such contractual benefit or entitlement existed as there was no guarantee of employ- 
ment given — Commission found that in fact there was no guarantee of employment and that employee had misunderstood this agree- 
ment, also that dismissal was not unfair and that severance pay was in line with established redundancy standards — Dismissed — Prin- 
ting/Circulation Manager  

Applicant retrenched — Claimed this in breach of terms of settlement of previous workers' compensation claim and thereby unfair 
— sought reinstatement or, alternatively, compensation — Commission found that no consideration given to the agreed term by the 
Respondent at the time of retrenchment — Found that current circumstances mitigated against reinstatement — A number of factors 
relevant to level of compensation ordered, including finding of implied term of Respondent's economic efficacy — Compensation 
ordered — Industrial manufacturing  

Applicant dismissed, seeking compensation — Respondent denies all claims — Commission found only one amount in the total 
compensation package sought was due to the applicant, the other claims for compensation for housing subsidies and for unfair 
dismissal were rejected on the grounds that applicant had failed to carry out his duties as an employee by withholding moneys from the 
respondent — Commission found respondent's actions were not unfair or unjust — Granted In Part — (Motor Vehicle) Salesman  

Employee dismissed from position of safety official — Applicant sought order of unfair dismissal and reinstatement — Respondent 
objected and opposed the claims — Commission found safety was of great importance on building sites and that such safety officials 
should be exempt from first on-last off policy but that for the purpose of reinstatement as in this case, onus of proof was on applicant 
and that employee dismissed was for reasons other than first on-last off policy — Dismissed —• Building/Safety Official  

Applicant terminated and repudiated his contract of employment — Applicant claims he was denied a benefit under contract of employ- 
ment and sought compensation — Respondent denies it was in breach of the terms of the contract — Commission found that no breach 
of contract was evident, applicant had inferred the wrong meaning of the terms of the contract — Dismissed  

Applicant was terminated from her employment — Applicant claimed unfair dismissal and discrimination — Respondent rejects claims — 
Commission found no evidence of discrimination as described by the applicant and that respondent had not acted unfairly in ter- 
minating her contract of employment following numerous attempts to remedy the problems that existed with the applicants work per- 
formance and attitudes — Commission said onus had been on applicant to show unfair enforcement of contract and had failed to do 
this; also that respondent was well entitled to make staff changes such as removal of the applicant as in this case — Dismissed — (Prin- 
ting/Production Assistant)  

Applicant dismissed for negligence — Applicant claimed unfair dismissal and sought compensation — Respondent rejects claim wholly 
— Commission found on evidence that respondents employment arrangements were unreasonable and that practice of ''suspension 
without pay" was not a term of the contract of service and designed to remove financial risk from the respondent — Commission 
found dismissal under these circumstances to be unfair and ordered compensation — Granted — Retail (Food)  

Applicant terminated for unsatisfactory performance — Applicant claimed unfair dismissal and sought compensation — Respondent 
claimed applicant had failed to meet sales targets and had not improved his performance following warnings — Commission found 
evidence to support respondent's case, dismissal was therefore not unfair — Dismissed — Retail (Salesman)  

Applicant dismissed for alleged unsatisfactory service — Applicant claimed unfair dismissal and sought order of compensation — 
Respondent refuted the claims — Commission found that the respondents credibility was seriously in doubt due to it providing to ap- 
plicant a testimonial that was at odds with the reasons put forward for dismissal and that therefore in all circumstances the Commission 
would have to find in favour of the applicant — Granted — (Liquor and Accommodation/Salesman)  

Applicant summarily dismissed for misconduct — Applicant sought order of compensation for unfair dismissal — Respondent opposed 
claims — Commission found that summary dismissal was unfair given that applicant had retained employment after the respondent 
had put all the workforce on a trial period and that no further warning of adverse performance had been served on applicant — Com- 
mission ordered unfair dismissal and compensation — Granted — (Catering/Waitress)  

Applicants contract of employment terminated for alleged redundancy — Applicant sought order of unfair dismissal and compensation 
— Respondent denies claims and stressed the dismissal was due to actual redundancy — Commission said onus was on applicant to 
prove unfair treatment and that in this case the terms of the contract were quite clear and that the applicants assumptions on his future 
work with the respondent were wrong — Commission found that respondent had not unfairly terminated the applicants contract when 
the work was no longer available, also that the claim for compensation must fail — Dismissed — (Metal/Technician)  

Employees terminated for failure to comply with company request to sign and acknowledge additional conditions of employment — 
Applicant claimed unfair dismissal as there existed a demarcation agreement between the company, applicant union and AMWSU that 
prohibited companies actions; also that an undertaking not to take dismissal actions without union consultation existed and that the 
additional condition of employment was not effected in a manner that varied the contract of service of employees — Respondent re- 
jects claims, demarcation agreement registered an acquiescence at another time to a relationship between two unions; that undertaking 
on dismissals was ignored and that additional condition of employment was not a part of "General Conditions" — Commission found 
respondent's actions were part of a strategy of confrontation with the workforce and that substantial "social pressures" in the com- 
munity had a role in establishing an unfair exercise of company's dismissals, which were precipitated by the refusal to sign additional 
conditions of employment were unfair and ordered reinstatement — Granted — Mining Industry  

Applicant terminated for poor work attitude — Applicant claimed compensation for a benefit denied to him under his contract of 
employment — Respondent wholly rejects claim — Commission found on evidence that applicant was due payment of further cages 
based on the working relationship established in the terms of which the applicant had related, however no evidence was found to sup- 
port the claim for a vehicle allowance as claimed — Granted In Part — Catering Industry (Restaurant Manager)  
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TERMINATION — (continued) 
Applicant summarily dismissed for misconduct — Applicant claimed unfair dismissal — Respondent raised a preliminary question of 

jurisdiction; also claimed applicant's actions had struck at heart of employment contract and thus warranted summary dismissal — 
Commission found question of jurisdiction did not arise as applicant had been employed in WA and transferred to a company in 
another state that only reflected the parent enterprises marketing structure and as such the employment should be regarded as con- 
tinuous and for a single employee — Commission found applicant's actions of conducting business dealings, other than in accordance 
with his contract, which were designed to promote his own financial interests over those of his employers, did constitute "gross 
misconduct" — Dismissed/Retail (Timber)  

'Appeal against decision of Full Bench at 67 WAIG (469) to uphold appeal against Commission's decision that redundant employees were 
unfairly dismissed — Industrial Appeal Court found Full Bench stated proper test (Undercliffe Nursing Home 65 WAIG 385) and ap- 
plied it practically by insisting that selection of employees for redundancy be demonstrated unfair in comparison with other workers — 
Industrial Appeal Court found no error in law — Dismissed — Shipbuilding  

Employee terminated for failure to comply with instructions — Applicant claimed unfair dismissal and sought order of compensation 
and reinstatement — Respondent rejects claim — Commission found employee had not been fairly or reasonably warned of adverse 
performance and it was unfair to dismiss him without such consideration — Commission found employee had been prevented from 
protecting his own security and ordered in terms of applicant's claims — Granted — Retail Industry/Storeman  

Employees notified of intention not to offer re-employment to them for following "season" — Applicant claims this is unfair based 
on work history and performance — Respondent raised issue of jurisdiction — Commission found master-servant relationship existed 
and that it did have jurisdiction to hear and determine what in this case was an industrial matter based on David Jones (WA) v. OPDU 
(55 WAIG 545) — Commission granted leave to appeal against finding — Granted — Meat Industry/Slaughterers  

Order sought that college lecturer be reinstated in teaching duties, his suspension be declared unfair, his notice be withdrawn and 
specific allegations against him listed — Commission found employment terminated in accordance with terms of employment contract 
and no grounds for claim that employee unfairly dismissed existed — Dismissed — Education  

TRANSFER — 
Employee suspended and transferred — Applicant sought a determination against findings of the Respondent's "Company Inquiry" and 

a judgment on the appropriateness of penalties — Commission found that a review of company disciplinary procedures was required as 
the conclusions of the "Company Inquiry" were influenced by matters outside the sphere of reference to this case — Commission sup- 
ported the suspension but refuted the major evidence of the respondent and found that the penalty of transfer should not be imposed 
— Granted in part — Mining (Storeman)  38g 

Applicant union sought order that its members be restored to previous classification or work arrangements or be granted equitable relief 
— Commission examined case in accordance with principles enunciated by Commission in Court Session at 67 WAIG 2; namely, that 
management has fundamental right to deploy its staff as it sees fit whilst having due regard for the safety of the worker, the fairness of 
the situation and whether the duties are onerous — Commission found Respondent to have paid due regard to principles — Dismissed 
— Iron Ore  642 

UNIONS — 2Appeal against Commission decision at (66 WAIG 855) re unions inability to constitutionally cover employees in production of modem 
decoders — Appellant claimed it was a mistake of fact to regard a modem decoder as not coming within the meaning of a business 
machine — Full Bench found on evidence and provisions for amendments by CICS to rule 2 that "business machine" was intended to 
have had a wide rather than a narrow or technical meaning and should include modem decoders — furthermore Full Bench found that 
modem decoders were aimed at the business market and performs a function which facilitates and promotes the efficient conduct of 
business — Full Bench found Commission had erred and remitted case for further determination — Upheld — Engineering  2Amendment of Eligibility of Membership rule giving increased constitutional coverage sought — Other Unions initially objecting to 
application were satisfied by Applicant's subsequent amendments and undertakings except RANF — RANF argued that as it is con- 
stitutionally entitled to cover enrolled nurses and that enrolled nurses are more than ever members of the "nursing industry" enrolled 
nurses employed at community health work by non-Government Aboriginal Agencies should be represented by RANF rather than Ap- 
plicant — Full Bench found RANF had constitutional coverage of enrolled nurses by accident not design and Commission had 
previously refused RANF industrial coverage of such nurses — Full Bench also found that Applicant had always represented enrolled 
nurses and should continue to do so — Granted — (Union)  

Registration of Disabled Workers Union — discrete group due to nature of employment undertaken — Granted  2Dispute between FLAIEU and FMWU re coverage of cleaners — "Common object test" in Parkers Case (6 WAIG 377) — found 
provision of janitorial services along with food and drink as part of the enterprise — Appeal dismissed — Catering Industry  

Alteration of rules — Applicant sought substitution of a new set of rules — Full Bench found application complied with requirements 
of Industrial Relations Act 1979 and Regulations — Granted — Building Trades  

Alteration of membership rules and change of name sought by CJU — Union sought to extend membership to cover "joinery 
assemblers" and bring constitutional coverage into line with industrial coverage and change name to reflect the one now commonly us- 
ed by union — Objections to name change by ABLFU and another on grounds of causing deception was rejected — Objections to 
membership rule changes by UFTIU over overlapping of membership eligibility in area of "joinery assemblers"; by ABLFU over in- 
clusion of labourers into applicant's current coverage of monumental masonry industry; by ADSTE and another over coverage of 
foremen and subforemen overlapping with their coverage of classification — Full Bench stated firstly; classification of "joinery 
assemblers" was not the same as that of joiner in this case and that no overlap of eligibility for membership existed and dismissed the 
objections; secondly that labourers employed in the monumental masonry industry were not performing building or construction work 
and could be covered by the applicant's rules; and thirdly that foremen and subforemen were a group where overlapping occurred but 
following consultation between objecting parties it was decided the alterations should stand as no harmful effects were likely — 
Granted   

Dispute re company's "casual employment" policy and withdrawal of practice of deducting union contributions from employees on 
behalf of union — Applicant claimed employment policy re casuals was unfair and sought order to regulate procedures — Applicant 
also claimed removal of union contribution deduction facility by respondent was unfair and a punitive reaction to legitimate union ac- 
tivity and sought restoration order — Commission found a satisfactory balance between categories of employees had been achieved 
and that this was not unfair to casuals therefore claims against "casual employment" policy were to be dismissed, but the deduction of 
union subscriptions should be restored by the respondent — Granted in Part — Retail Industry  

Claim that work of wall and ceiling fixers to be performed exclusively by members of the Operative Plasterers and Plaster Workers 
Federation — Counterclaim by Building Workers Industrial Union that persons employed as wall and ceiling fixers ineligible for 
membership of either union; also that wall and ceiling work traditionally done by carpenters — Threshold question considered: What 
are plasterers and fibrous plaster workers according to words used in constitution rule? — Question determined on record and evidence 
of witnesses — Constitution rule construed according to decision of Western Australian Industrial Appeals Court, Transport Workers 
Union v. Hamersley Iron Pty Ltd and Australian Workers (53 WAIG 1103 at 1105) — Historical development of award definitions 
relevant in construction of union constitution rule — Found that to uphold the applicant's construction of its own rule must be to per- 
mit membership of persons who are employed for work at projects for an unspecified time engaged on wall and ceiling work in which 
plaster will never be used; result be absurd — Also found on the evidence produced that carpenters have traditionally performed wall 
and ceiling work except for wet plaster jointing — Declared that persons qualified and employed as wall and ceiling fixers not eligible 
for membership of applicant or respondent unions — Range of wall and ceiling work performed by persons eligible for membership of 
either union declared — Building Industry/Building Trades Employees  
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CUMULATIVE DIGEST—continued 
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UNIONS — (continued) 
4Stay of operation of decision of Commission pending hearing and determination of an appeal sought — President found there was a 

serious issue to be tried and that the balance of convenience favoured a stay — Granted — Building  783 4Direction to require Union Secretary to make arrangements to enable Applicant to carry out duties as member of Committee of 
Management sought — Applicant had been purged from register of union members on grounds that he had not worked in industry 
from which members may be enrolled for more than six months — President found Applicant's dismissal was subject to section 29(b) 
proceedings and that he should be restored to union and Committee of Management membership unless removed in accordance with 
rules — Granted — Unions  785 4Enquiry into election of secretary/treasurer of union sought — Applicant claimed some members did not receive ballot papers and a 
further member failed to vote as due to misinformation as to closing time of ballot — President found "irregularity" within meaning 
of Act to have occurred — Fresh election ordered — Nursing    786 

VICTIMISATION — 
Employee dismissed for alleged unsatisfactory work habits — Employee claimed unfair dismissal and sought an order for reinstatement 

without loss of benefits or entitlements — Respondent refuted claims as employee was dismissed in accordance with the terms of the 
award — Commission found on evidence that the employee had been dealt with fairly and that the employer had not acted towards 
employee in a harsh manner as to warrant interference by the Commission — Dismissed — Catering (Hospital — Hostel)  288 

Employee summarily dismissed for alleged misconduct — applicant claimed unfair dismissal and sought reinstatement with restoration 
of rights and entitlements — respondent claimed that the termination had been properly executed and should stand — Commission 
found that as a result of largely uncorroborated evidence the respondent had unfairly exercised its rights to terminate the services of the 
employee and that the Commission was bound to intervene to protect the rights of the employee — Granted Mining (Iron Ore)  383 

Applicant union sought order that written warning to Haul Pak Driver be withdrawn and removal of copy from his personal file as he 
was not guilty of alleged actions — Respondent's witness had observed driver in act of writing offensive graffiti — Commission ac- 
cepted Respondent's evidence — Dismissed — Iron Ore  644 

WAGES — 
Award variation — Association sought new classification level and increase in salaries paid to Pharmacists employed in Government 

Hospitals on the basis of work value increases — Applicant claimed remuneration not adequate for skills and responsibilities required, 
there were significant changes in the same since 1978, and there existed anomalies in the classification structure — Respondent opposed 
claim in toto arguing that the changes were not new, individual cases could be dealt with by reclassification and referred to companies 
with Eastern States Pharmacists and the Public Service Nexus — The Commission noted the heavy onus on the Applicant under Princi- 
ple 4 of the Wage Fixing Principles — The Commission found sufficient work value increases to justify a new classification for 
specialist pharmacists only — Granted in Part — Hospital Salaried Officers  

New Award to establish Broadbanding in Public Authorities based on Public Service — Parties in agreement except whether Award to 
include reference to Public Service nexus — Whether Authorities should refer matters to Office of Industrial Relations — Whether 
Award should include all Government Authorities — Commission (Public Service Arbitrator) made Award under Principle 4 — Con- 
sidered referral a matter of Administration — Introduction of Broadbanding best facilitated by all Authorities being included in 
Award from outset — Nexus with Public Service need not be stated to be seen to exist — Award issued  

Consideration of National Wage Case 1987 by Commission of its own motion pursuant to section 51 (2) — Wage Fixation Principles 
adopted including two tier system — $10.00 per week granted under first tier subject to commitment by unions to the principles — Ef- 
fected — State Wage Case  

Wages sought for time spent in on-site safety meeting — Commission found meeting dealt exclusively with safety and that in light of 
earlier incidents on the site, employees were justified in their safety concerns — Granted — Building Trades  

Application to vary Rangers (National Parks) Award by inclusion of new classification — Applicant claims rates that should apply to new 
classification are those that apply to construction and maintenance workers, Grade III under AWU (WA Government) Construction, 
Maintenance and Services Award — Respondent opposed claim and suggested an alternative variation schedule altering Contract of 
Service clause and Special Rates and Conditions clauses so they mirrored rates in AWU award — Commission found that 
Respondent's schedule would more adequately provide for the future employment of CEP workers who would be engaged in construc- 
tion and maintenance work in parks and that therefore it proposed to adopt this schedule — Granted in Part — Public Works  

JWage increase sought for nurses due to increase in duties and responsibilities involved — All parties agreed that work value changes in 
industry are similar to those recognised elsewhere and accepted by other arbitral bodies — Furthermore parties were in agreement that 
claims had satisfied and conformed to Wage Principles — CICS noted with concern agreement of parties that recognised substantial 
work value changes that clearly did not affect all levels of nurses to the same degree and concluded it would guard against any contrived 
arrangements which would circumvent the Wage Principles — CICS found agreement reached satisfied Principle 4 however equitable 
base established previously, Principle 6 had influenced overall decision — CICS found negotiations re two awards were still in progress 
and that those applications be adjourned sine die — Granted (Nursing/Health)  

^Application for exclusion of Farm Employees Award from wage increase granted by General Order No. 261 of 1986 (66 WAIG 1139) — 
Applicant claimed rural sector in this state was in a worse economic situation than that of other states and that employers lacked 
capacity to pay an increase in line with the Federal Decision — CICS found Principle 12 did not affect case and that Australian Com- 
mission had given due consideration to respondents in the pastoral industry when granting the increase, therefore no reason existed to 
accept claim — CICS varied General Order by including Farm Employees Award — Dismissed — Pastoral  

2Appeai against Commission decision not to grant 2.6 per cent wage increase in line with indexation — Nature of funding arrangements 
for out of school care groups — Funding of fees from Office of Child Care and fees — Appeal for wage increase dismissed in public in- 
terest because of threat to services and nature of original agreement between parties — Out of School Child Care  

WORK VALUE — 
Award variation — Association sought new classification level and increase in salaries paid to Pharmacists employed in Government 

Hospitals on the basis of work value increases — Applicant claimed remuneration not adequate for skills and responsibilities required, 
there were significant changes in the same since 1978, and there existed anomalies in the classification structure — Respondent opposed 
claim in toto arguing that the changes were not new, individual cases could be dealt with by reclassification and referred to companies 
with Eastern States Pharmacists and the Public Service Nexus — The Commission noted the heavy onus on the Applicant under Princi- 
ple 4 of the Wage Fixing Principles — The Commission found sufficient work value increases to justify a new classification for 
specialist pharmacists only — Granted in Part — Hospital Salaried Officers  554 
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CUMULATIVE DIGEST—continued 

WORK VALUE — (continued) 
3Wage increase sought for nurses due to increase in duties and responsibilities involved — All parties agreed that work value changes in 

industry are similar to those recognised elsewhere and accepted by other arbitral bodies — Furthermore parties were in agreement that 
claims had satisfied and conformed to Wage Principles — CICS noted with concern agreement of parties that recognised substantial 
work value changes that clearly did not affect all levels of nurses to the same degree and concluded it would guard against any contrived 
arrangements which would circumvent the Wage Principles — CICS found agreement reached satisfied Principle 4 however equitable 
base established previously, Principle 6 had influenced overall decision — CICS found negotiations re two awards were still in progress 
and that those applications be adjourned sine die — Granted (Nursing/Health)   

Application to vary agreement to provide a new classification for plumbers — Applicant claimed change in work value necessitated the 
new classification pursuant to Principle 4 of the Wage Fixing Principles — Respondent claimed current classification covered work be- 
ing done which is traditionally associated with work done by plumbers and that having to obtain a "Certificate of Competence" for 
one area of that work did not justify this variation — Commission found that a significant change to work value had not occurred as 
dictated by Principle 4 and that present classification adequately covered the work performed — Dismissed — Mining (Plumbers)  

Application for variation of allowance clause in award — Applicant claimed that current clause did not reflect changes made in Educa 
tion Support (Special Education) area and that an anomaly existed as to the application of the allowance to teachers in control of han- 
dicapped students in "normal schools", "educational support schools" and "education support units" — Tribunal found current 
subclause inappropriate and inequitable in structure and application and that a redesigned subclause should be processed through an 
anomalies conference — Dismissed — Education/Special Education Teachers  
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LONG SERVICE LEAVE — 

Standard Provisions — 

(As Consolidated at a Hearing before the Commission in 
Court Session on 15 December 1977)* 

1.—Right to Leave. 
A worker shall, as herein provided, be entitled to leave 

with pay in respect of long service. 

2.—Long Service. 
(1) The long service which shall entitle a worker to 

such leave shall, subject as herein provided, be con- 
tinuous service with one and the same employer. 

(2) Such service shall include service prior to the 1st 
day of April 1958, if it continued until such time but only 
to the extent of the last 20 completed years of continuous 
service. 

(3) (a) Where a business has, whether before or after 
the coming into operation hereof, been transmitted from 
an employer (herein called "the transmitter'') to another 
employer (herein called ' 'the transmittee'') and a worker 
who at the time of such transmission was an employee of 
the transmitter in that business becomes an employee of 
the transmittee the period of the continuous service 
which the worker has had with the transmitter (including 
any such service with any prior transmitter) shall be 
deemed to be service of the worker with the transmittee. 

(b) In this subclause "transmission" includes transfer, 
conveyance, assignment or succession whether voluntary 
or by agreement or by operation of law and "trans- 
mitted" has a corresponding meaning. 

(4) Where, over a continuous period, a worker has 
been employed by two or more companies each of which 
is a related company within the meaning of section 6 of 
the Companies Act 1961 the period of the continuous 
service which the worker has had with each of those 
companies shall be deemed to be service of the worker 
with the company by whom he is last employed. 

54991—1 

Section 6 reads — 

(1) For the purposes of this Act, a corporation 
shall, subject to the provisions of subsection (3) of 
this section, be deemed to be a subsidiary of another 
corporation, if, 

(a) that other corporation — 
(i) controls the composition of the 

board of directors of the first men- 
tioned corporation; 

(ii) controls more than half of the 
voting power in the first mentioned 
corporation; or 

(iii) holds more than half of the issued 
share capital of the first mentioned 
corporation excluding any part 
thereof which carries no right to 
participate beyond a specified 
amount in a distribution of either 
profits or capital; or 

(b) the first mentioned corporation is a sub- 
sidiary of any corporation which is that 
other corporation's subsidiary. 

(2) For the purpose of subsection (1) of this sec- 
tion, the composition of a corporation's board of 
directors shall be deemed to be controlled by 
another corporation if that other corporation by the 
exercise of some power exercisable by it without the 
consent or concurrence of any other person can 
appoint or remove all or a majority of the directors; 
and for the purposes of this provision that other 
corporation shall be deemed to have power to make 
such an appointment if — 

(a) a person cannot be appointed as a director 
without the exercise in his favour by that 
other corporation of such power; or 

(b) a person's appointment as a director 
follows necessarily from his being a direc- 
tor or other officer of that other corpora- 
tion. 
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(3) In determining whether one corporation is 
subsidiary of another corporation — 

(a) any shares held or power exercisable by 
that other corporation in a fiduciary 
capacity shall be treated as not held or 
exercisable by it; 

(b) subject to paragraphs (c) and (d) of this 
subsection, any shares held or power 
exercisable — 

(i) by any person as a nominee for that 
other corporation (except where 
that other corporation is concerned 
only in a fiduciary capacity); or 

(ii) by, or by a nominee for, a sub- 
sidiary of that other corporation, 
not being a subsidiary which is con- 
cerned only in a fiduciary capacity, 

shall be treated as held or exercisable by 
that other corporation; 

(c) any shares held or power exercisable by 
any person by virtue of the provisions of 
any debentures of the first mentioned cor- 
poration or of a trust deed for securing any 
issue of such debentures shall be 
disregarded; and 

(d) any shares held or power exercisable by, or 
by a nominee for, that other corporation 
or its subsidiary (not being held or exercis- 
able as mentioned in paragraph (c) of this 
subsection) shall be treated as not held or 
exercisable by that other corporation if the 
ordinary business of that other corpora- 
tion or its subsidiary, as the case may be, 
includes the lending of money and the 
shares are held or power is so exercisable 
by way of security only for the purposes of 
a transaction entered into in the ordinary 
course of that business. 

(4) A reference in this Act to the holding com- 
pany of a company or other corporation shall be 
read as a reference to a corporation of which that 
last mentioned company or corporation is a 
subsidiary. 

(5) Where a corporation — 
(a) is the holding company of another 

corporation; 
(b) is a subsidiary of another corporation; 
(c) is a subsidiary of the holding company of 

another corporation, 
that first mentioned corporation and that other 
corporation shall for the purposes of this Act be 
deemed to be related to each other. 

(5) Such service shall include — 
(a) any period of absence from duty on any annual 

leave or long service leave; 
(b) any period of absence from duty necessitated 

by sickness of or injury to the worker but only 
to the extent of 15 working days in any year of 
his employment; 

(c) any period following any termination of the 
employment by the employer if such termina- 
tion has been made merely with the intention of 
avoiding obligations hereunder in respect of 
long service leave or obligations under any 
award in respect of annual leave; 

(d) any period during which the service of the 
worker was or is interrupted by service — 

(i) as a member of the Naval, Military or 
Air Forces of the Commonwealth of 
Australia other than as a member of the 
British Commonwealth Occupation 
Forces in Japan and other than as a 
member of the Permanent Forces of the 
Commonwealth of Australia except in 

the circumstances referred to in section 
31 (2) of the Defence Act 1903-1956, and 
except in Korea or Malaya after 26 June 
1950; 

(ii) as a member of the Civil Construction 
Corps established under the National 
Security Act 1939-1946; 

(iii) in any of the Armed Forces under the 
National Service Act 1951 (as amended). 

Provided that the worker as soon as reasonably prac- 
ticable on the completion of any such service resumed or 
resumes employment with the employer by whom he was 
employed immediately before the commencement of 
such service. 

(6) Service shall be deemed to be continuous not- 
withstanding — 

(a) the transmission of a business as referred to in 
paragraph (3) of this subclause; 

(b) the employment with related companies as 
referred to in paragraph (4) of this subclause; 

(c) any interruption of a class referred to in 
paragraph (5) of this subclause; 

(d) any absence from duty authorised by the 
employer; 

(e) any standing down of a worker in accordance 
with the provisions of an award, industrial 
agreement, order or determination under either 
Commonwealth or State law; 

(f) any absence from duty arising directly or 
indirectly from an industrial dispute if the 
worker returns to work in accordance with the 
terms of settlement of the dispute; 

(g) any termination of the employment by the 
employer on any ground other than slackness 
of trade if the worker be re-employed by the 
same employer within a period not exceeding 
two months from the date of such termination; 

(h) any termination of the employment by the 
employer on the ground of slackness of trade if 
the worker is re-employed by the same 
employer within a period not exceeding six 
months from the date of such termination; 

(i) any reasonable absence of the worker on 
legitimate union business in respect of which he 
has requested and been refused leave; 

(j) any absence from duty after the coming into 
operation of this clause by reason of any cause 
not specified in this clause unless the employer, 
during the absence or within 14 days of the ter- 
mination of the absence notifies the worker in 
writing that such absence will be regarded as 
having broken the continuity of service, which 
notice may be given by delivery to the worker 
personally or by posting it by registered mail to 
his last recorded address, in which case it shall 
be deemed to have reached him in due course of 
post. 

Provided that the period of absence from duty or the 
period of any interruption referred to in placita (d) to (j) 
inclusive of this paragraph shall not (except as set out in 
paragraph (5) of this subclause) count as service. 

3.—Period of Leave. 
(1) The leave to which a worker shall be entitled or 

deemed to be entitled shall be as provided in this 
subclause. 

(2) Subject to the provisions of paragraphs (5) and (6) 
of this subclause:— 

Where a worker has completed at least 15 years' 
service the amount of leave shall be — 

(a) in respect of 15 years' service so completed — 
13 weeks' leave; 

(b) in respect of each 10 years' service completed 
after such 15 years — eight and two-thirds 
weeks' leave; 
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(c) on the termination of the worker's employ- 
ment — 

(i) by his death; 
(ii) in any circumstances otherwise than by 

his employer for serious misconduct; 
in respect of the number of years' service with 
the employer completed since he last became 
entitled to an amount of long service leave, a 
proportionate amount on the basis of 13 weeks 
for 15 years' service. 

(3) Subject to the provisions of paragraph (6) of this 
subclause, where a worker has completed at least 10 
years' service but less than 15 years' service since its 
commencement and his employment is terminated — 

(i) by his death; or 
(ii) in any circumstances, otherwise than by his 

employer for serious misconduct; 
the amount of leave shaU be such proportion of 13 
weeks' leave as the number of completed years of such 
service bears to 15 years. 

(4) In the cases to which paragraphs (2) (c) and (3) of 
this subclause apply the worker shall be deemed to have 
been entitled to and to have commenced leave 
immediately prior to such termination. 

(5) A worker whose service with an employer com- 
menced before 1 October 1964, and whose service would 
entitle him to long service leave under this clause shall be 
entitled to leave calculated on the following basis:— 

(a) For each completed year of service commenc- 
ing before 1 October 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 20 
years' service and 

(b) for each completed year of service commencing 
on or after 1 October 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 15 
years' service. 

Provided that such worker shaU not be entitled to long 
service leave until his completed years of service entitle 
him to the amount of long service leave prescribed in 
either paragraph (2) (a) or paragraph (2) (b) of this 
subclause as the case may be. 

(6) A worker to whom paragraphs (2) (c) and (3) of 
this subclause apply whose service with an employer 
commenced before 1 October 1964, shall be entitled to an 
amount of long service leave calculated on the following 
basis:— 

(a) For each completed year of service commenc- 
ing before 1 October 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 20 
years' service; and 

(b) for each completed year of service commencing 
on or after 1 October 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 15 
years' service. 

4.—Payment for Period of Leave. 
(1) A worker shall, subject to paragraph (3) of this 

subclause, be entitled to be paid for each week of leave to 
which he has become entitled or is deemed to have 
become entitled the rate of pay applicable to him at the 
date he commences such leave. 

(2) Such rate of pay shall be the rate applicable to him 
for the standard weekly hours which are prescribed by 
this award (or agreement), but in the case of casuals and 
part-time workers shall be the rate for the number of 
hours usually worked up to but not exceeding the 
prescribed standard. 

(3) Where by agreement between the employer and the 
worker the commencement of the leave to which the 
worker is entitled or any portion thereof is postponed to 
meet the convenience of the worker, the rate of payment 
for such leave shall be at the rate of pay applicable to him 
at the date of accrual, or, if so agreed, at the rate of pay 
applicable at the date he commences such leave. 

(4) The rate of pay — 
(a) shall include any deductions from wages for 

board and/or lodging or the like which is not 
provided and taken during the period of leave; 

(b) shall not include shift premiums, overtime, 
penalty rates, special rates, disability 
allowances, fares and travelling allowances or 
the like. 

(5) In the case of workers employed on piece or bonus 
work or any other system of payment by results the rate 
of pay shah be calculated by averaging the workers' rate 
of pay for each week over the previous three monthly 
period. 

5.—Taking Leave. 
(1) In a case to which placita (a) and (b) of paragraph 

(2) of subclause (3) apply:— 
(a) Leave shall be granted and taken as soon as 

reasonably practicable after the right thereto 
accrues due or at such time or times as may be 
agreed between the employer and the worker or 
in the absence of such agreement at such time 
or times as may be determined by the Special 
Board of Reference having regard to the needs 
of the employer's establishment and the 
worker's circumstances. 

(b) Except where the time for taking leave is agreed 
to by the employer and the worker or deter- 
mined by the Special Board of Reference the 
employer shall give to a worker at least one 
month's notice of the date from which his leave 
is to be taken. 

(c) Leave may be granted and taken in one con- 
tinuous period or if the employer and the 
worker so agree in not more than three separate 
periods in respect of the first 13 weeks' entitle- 
ment and in not more than two separate periods 
in respect of any subsequent period of entitle- 
ment. 

(d) Any leave shall be inclusive of any public 
holidays specified in this award (or agreement) 
occurring during the period when the leave is 
taken but shall not be inclusive of any annual 
leave. 

(e) Payment shall be made in one of the following 
ways:— 

(i) In full before the worker goes on leave; 
(ii) at the same time as his wages would have 

been paid to him if the worker had 
remained at work, in which case pay- 
ment shall, if the worker in writing so 
requires, be made by cheque posted to 
an address specified by the worker; or 

(iii) in any other way agreed between the 
employer and the worker. 

(f) No worker shall, during any period when he is 
on leave, engage in any employment for hire or 
reward in substitution for the employment 
from which he is on leave, and if a worker 
breaches this provision he shall thereupon 
forfeit his right to leave hereunder in respect of 
the unexpired period of leave upon which he 
has entered, and the employer shall be entitled 
to withhold any further payment in respect of 
the period and to reclaim any payments already 
made on account of such period of leave. 

(2) In the case to which paragraph (2) (c) or paragraph 
(3) of subclause (3) applies and in any case in which the 
employment of the worker who has become entitled to 
leave hereunder is terminated before such leave is taken 
or fully taken the employer shall, upon termination of his 
employment otherwise than by death pay to the worker, 
and upon termination of employment by death pay to the 
personal representative of the worker upon request by 
the personal representative, a sum equivalent to the 
amount which would have been payable in respect of the 
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period of leave to which he is entitled or deemed to have 
been entitled and which would have been taken but for 
such termination. Such payment shall be deemed to have 
satisfied the obligation of the employer in respect of 
leave hereunder. 

6.—Granting Leave in Advance and Benefits to be 
Brought into Account. 

(1) Any employer may by agreement with a worker 
allow leave to such a worker before the right thereto has 
accrued due, but where leave is taken in such case the 
worker shall not become entitled to any further leave 
hereunder in respect of any period until after the expira- 
tion of the period in respect of which such leave had been 
taken before it accrued due. 

(2) Where leave has been granted to a worker pursuant 
to the preceding paragraph before the right thereto has 
accrued due, and the employment subsequently is 
terminated, the employer may deduct from whatever 
remuneration is payable upon the termination of the 
employment such amount as represents payment for any 
period for which the worker has been granted long 
service leave to which he was not at the date of 
termination of his employment or prior thereto entitled. 

(3) Any leave in the nature of long service leave or 
payment in lieu thereof under a State Law or a long 
service leave scheme not under the provisions hereof 
granted to a worker by his employer in respect of any 
period of service with the employer shall be taken into 
account whether the same is granted before or after the 
coming into operation hereof and shall be deemed to 
have been taken and granted hereunder in the case of 
leave with pay to the extent of the period of such leave 
and in the case of payment in lieu thereof to the extent of 
a period of leave with pay equivalent thereof of the 
entitlement of the worker hereunder. 

7.—Records to be Kept. 
(1) Each employer shall during the employment and 

for a period of 12 months thereafter, or in the case of 
termination by death of the worker for a period of three 
years thereafter, keep a record from which can be readily 
ascertained the name of each worker, and his occupa- 
tion, the date of the commencement of his employment 
and his entitlement to long service leave and any leave 
which may have been granted to him or in respect of 
which payment may have been made hereunder. 

(2) Such record shall be open for inspection in the 
manner and circumstances prescribed by this award (or 
agreement) with respect to the time and wages record. 

8.—Special Board of Reference. 
(1) There shall be constituted a Special Board of 

Reference for the purpose hereof to which all disputes 
and matters arising hereunder shall be referred and the 
Board shall determine all such disputes and matters. 

(2) There shall be assigned to such Board the functions 
of — 

(a) the settlement of disputes of any matters arising 
hereunder; 

(b) the determination of such matters as are 
specifically assigned to it hereunder. 

(3) The Board of Reference shall consist of one repre- 
sentative or substitute therefore nominated from time to 
time by the Confederation of Western Australian 
Industry (Incorporated) and one representative or 
substitute nominated from time to time by the Trades 
and Labor Council of Western Australia together with a 
chairman to be mutually agreed upon by the organisa- 
tions named in this paragraph. 

9.—State Law. 
(1) The provisions of any State Law to the extent to 

which they have before the coming into operation hereof 
conferred an accrued right on a worker to be granted a 
period of long service leave in respect of a completed 
period of 15 or more years' service or employment or an 
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accrued right on a worker or his personal representative 
to payment in respect of long service leave shall not be 
affected hereby and shall not be deemed to be incon- 
sistent with the provisions hereof. 

(2) The entitlement of any such worker to leave in 
respect of a period of service with the employer com- 
pleted after the period in respect of which the long service 
leave referred to in paragraph (1) of this subclause 
accrued due shall be in accordance herewith. 

(3) Subject to paragraphs (1) and (2) of this subclause 
the entitlement to leave hereunder shall be in substitution 
for and satisfaction of any long service leave to which the 
worker may be entitled in respect of employment of the 
worker by the employer. 

(4) An employer who under any State Law with regard 
to long service leave is exempted from the provisions of 
that law as at 1 April 1958, shall in respect of the workers 
covered by such exemptions be exempt from the 
provisions hereof. 

10.—Exemptions. 
The Special Board of Reference may subject to such 

conditions as it thinks fit exempt any employer from the 
provisions hereof in respect of its employees where there 
is an existing or prospective long service scheme which, in 
its opinion, is, viewed as a whole, more favourable for 
the whole of the employees of that employer than the 
provision hereof. 

*Editor's Note. 
The Judgment and General Order as prescribed 

by section 94A was published in 58 WAIG Part I 
Subpart 2 at page 116. 

There was no Schedule of Exemptions. 

GENERAL ORDERS — 
Section 50 — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 603 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Trades and 
Labor Council of Western Australia for a General 
Order under section 50 of the said Act relating to 
Location Allowances in Private Awards. 

Before the Commission in Court Session. 
Commissioner G.J. Martin, 
Commissioner J.A. Negus, 

and Commissioner W.S. Coleman. 

Order. 
HAVING heard Mr A.R. Beech on behalf of the appli- 
cant, Mrs P.E. Bentley on behalf of the Confederation 
of Western Australian Industry (Incorporated) and Mr 
R.H. Gifford on behalf of the Australian Mines and 
Metals Association (Incorporated), the Commission in 
Court Session, in pursuance of the powers conferred on 
it under the Industrial Relations Act 1979 hereby 
orders — 

1. That each award mentioned in Schedule A of 
this Order be varied by substituting for the Location 
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Allowances provisions contained in the award the 
Location Allowances provisions appearing in 
Schedule B annexed hereto. 

2. That each such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 1st day of July 1987. 

Dated at Perth this 17th day of June 1987. 
By the Commission in Court Session. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule A. 
Column 1 Column 2 
Name and Number of Award Clause No. 
Aerated Water and Cordial 
Manufacturing Industry 10/1975 31 
Air Conditioning and 
Refrigeration Industry 
(Construction and Servicing) 10/1979 20 
Bakers (Country) 18/1977 26 
Breadcarters (Country) 17/1975 27 
Building Trades 1968 31/1966 25 
Building Trades 
(Construction) 14/1978 Appendix A 
Child Care Centres (Aides) 2/1983 25 
Child Care Centres (Out of 
School Care — Playleaders) 13/1984 10 
Cleaners and Caretakers 12/1969 21 
Cleaners and Caretakers (Car 
and Caravan Parks) 5/1975 21 
Cleaners (General and 
Window) Contractors 3/1968 24 
Clerks (Commercial, Social 
and Professional Services) 14/1972 27 
Clerks (Control Room 
Operators) 14/1981 25 
Clerks (Credit and Finance 
Establishments) 16/1952 31 
Clerks (Customs, Shipping 
and/or Forwarding Agents) 47/1948 30 
Clerks (Hotels. Motels and 
Clubs) R7/1977 22 
Clerks (Commercial Radio 
and TV Broadcasters) 14C/1968 27 
Clerks (Taxi Services) 14B/1968 28 
Clerks (Timber) 61/1947 28 
Clerks (Wholesale and Retail 
Establishments) 38/1947 28 
Clothing Trades 16/1972 22 
Concrete Masonry Block 
Manufacturing 28/1969 21 
Crothall Hospital Services 
(WA) Pty Ltd 3/1987 37 
Dental Technicians and 
Attendant/Receptionists 29/1982 29 
Draughtsmen's, Tracers, 
Planners and Technical 
Officers 11/1979 32 
Dry Cleaning and Laundry 35/1978 22 
Earthmoving and 
Construction Award 10/1963 26 
Electrical Contracting 
Industry R22/1978 22 
Electrical Trades (Security 
Alarms Industry) 27/1979 19 
Engine Drivers (Building and 
Steel Construction) 20/1973 25 
Engine Drivers (General) 21A/1977 20 

Column 1 Colum 
Name and Number of Award Clause 

Engine Drivers (North West 
Abattoirs) 4/1969 22 
Enrolled Nurses and Nursing 
Assistants (Private) Interim 8/1978 23 
Frozen Foods Employees 25/1977 29 
Funeral Directors Assistants 18/1962 33 
Furniture Trades Industry 
Award A6/1984 46 
Gate, Fence and Frames 
Manufacturing 24/1971 21 
Golf Link and Bowling Green 
Workers 16/1967 25 
Hospital Workers (Hostel 
Domestics) 19/1977 13 
Hospital Workers (Hostel 
Supervisors) 6/1978 23 
Hostel Workers (Aged and 
Disabled Persons) 5/1976 40 
Industrial Catering Workers 29A/1974 40 
Landscape Gardening 
Industry 18/1978 18 
Licensed Establishments 
(Retail and Wholesale) 23/1977 32 
Lift Industry Workers 
(Electrical and Metal Trades) 9/1973 21 
Rock Lobster and Prawn 
Processing 24/1977 27 
Materials Testing Employees A5/1982 12 
Meat Industry (State) 9/1979 8 
Metal Trades (General) 13/1965 22 
Motel, Hostel, Service Flats 
and Boarding House Workers 29/1974 42 
Motor Vehicle (Service Station 
and Sales Establishments Rust 
Prevention and Paint 
Protection) Industry 29/1980 24 
Nurserymen's 30/1980 6 
Nurses (Dentists Surgeries) 44A/1976 23 
Nurses (Doctors Surgeries) A4/1976 22 
Nurses (Private Hospitals) 1/1966 29 
Pastrycooks 24/1981 23 
Permanent Building Societies 
(Administrative and Clerical 
Officers) 26/1975 30 
Pest Control Industry 9/1982 14 
Photographic Industry A9/1980 28 
Private Hospital Employees 27/1971 40 
Quarry Workers 13/1968 19 
Radio and Television Workers 3/1980 23 
Restaurant, Tearoom and 
Catering Workers 48/1978 42 
School Employees 
(Independent Day and 
Boarding Schools) 7/1979 31 
Security Officers R25/1981 24 
Sheetmetal Workers 10/1973 26 
Shop and Warehouse 
(Wholesale and Retail 
Establishments) 32/1976 32 
Superphosphate and Chemical 
Employees A15/1986 26 
Teachers Aides (Independent 
Schools) Al/1983 17 
Timber Yard Workers 11/1951 28 
Transport Workers (Eastern 
Goldfields Transport Board) 23/1976 31 
Transport Workers (General) 10/1961 25 
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Column 1 Column 2 
Name and Number of Award Clause No. 
Transport Workers (Mobile 
Food Vendors — Flash Foods 
Canteen) A3/1986 18 

Schedule B. 
Location Allowances. 

(1) Subject to the provisions of this clause, in addition 
to the wages prescribed in Clause .—Wages of this 
award, a married employee shall be paid the following 
allowances when employed in the towns described 
hereunder. 

Town $ 
Agnew  23.10 
Argyle (see subclause 12)  58.(X) 
Balladonia  21.50 
Barrow Island (see subclause 13)  19.00 
Boulder  9.10 
Broome  36.10 
Bullfinch   11.00 
Carnarvon   18.30 
Cockatoo Island  39.80 
Coolgardie  9.10 
Cue  23.10 
Dampier  31.10 
Denham  18.30 
Derby  37.60 
Esperance  7.30 
Eucla  25.40 
Exmouth  31.80 
Fitzroy Crossing  45.00 
Goldsworthy   22.10 
Halls Creek  50.60 
Kalbarri   7.30 
Kalgoorlie  9.10 
Kambalda  9.10 
Karratha   36.40 
Koolan Island  39.80 
Koolyanobbing  11 .(X) 
Kununurra  58.(X) 
Laverton   22.90 
Learmonth  31.80 
Leinster  23.10 
Leonora  22.90 
Madura  23.50 
Marble Bar  54.40 
Meekatharra   19.80 
Mount Magnet  24.40 
Mundrabilla  24.50 
Newman  21.90 
Norseman  18.60 
Nullagine  54.10 
Onslow   37.70 
Pannawonica  29.30 
Paraburdoo   28.90 
Port Hedland  30.80 
Ravensthorpe   12.40 
Roebourne  41.70 
Sandstone  23.10 
Shark Bay  18.30 
Shay Gap  22.10 
Southern Cross  11.00 
Telfer   51.10 
Teutonic Bore  23.10 
Tom Price  28.90 
Whim Creek  36.20 
Wickham  35.50 
Wiluna  23.60 
Wittenoom   48.20 
Wyndham  55.20 

(2) Except as provided in subclause (4) of this clause, a 
single employee shall be paid 50 per cent of the 
allowances prescribed in subclause (1) of this clause. 

(3) An employee, whose spouse is employed by the 
same employer and who is entitled to an allowance of a 
similar kind to that prescribed by this clause shall be paid 
50 per cent of the allowance prescribed in subclause (1) of 
this clause. 

(4) Where an employee is provided with board and 
lodging by his/her employer, free of charge, such 
employee shall be paid 33 lA per cent of the allowances 
prescribed in subclause (1) of this clause. 

(5) Junior employees, casual employees, part-time 
employees, apprentices receiving less than adult rate and 
employees employed for less than a full week shall 
receive that proportion of the location allowance as 
equates with the proportion that their wage for ordinary 
hours that week is to the adult rate for the work 
performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for 
the period of such leave the district allowance to which 
he/she would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid district allowance for the period of 
such leave he/she remains in the district in which he/she 
is employed. 

(8) For the purpose of this clause a married employee 
includes: 

(a) a person who has a de facto spouse, and 
(b) a person who is a sole parent with dependent 

children. 
(9) Where an employee is employed in a town or 

location not specified in this clause the allowance 
payable for the purpose of subclause (1) of this clause 
shall be such amount as may be agreed between 
Australian Mines and Metals Association, the 
Confederation of Western Australian Industry and the 
Trades and Labor Council of Western Australia or, 
failing such agreement, as may be determined by the 
Commission. Provided that, pending any such 
agreement or determination, the allowance payable for 
that purpose shall be an amount equivalent to the district 
allowance in force under this award for that town or 
location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any district allowance currently payable to any 
employee subject to the provision of this award whilst 
that employee remains employed by his/her present 
employer. 

(11) Subject to the making of a General Order 
pursuant to section 50 of the Act, that part of each 
location allowance representing prices shall be varied 
from the beginning of the first pay period commencing 
on or after the 1st day of July of each year in accordance 
with the annual percentage change in the Consumer Price 
Index (excluding housing), for Perth measured to the end 
of the immediately preceding March quarter, the calcu- 
lation to be taken to the nearest 10 cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kunururra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the 
allowance for Argyle in the light of changed circum- 
stances occurring after the date of this Order. 

(13) The allowance prescribed for Barrow Island shall 
be the allowance prescribed by Clause 8 of the Hydro- 
carbons and Gas (Production and Processing 
Employees) Consolidated Award 1981, which at the date 
of this Order is $19.00 per week. The terms of this clause 
shall not apply where they are inconsistent with the terms 
of Clause 8 of the Hydrocarbons and Gas (Production 
and Processing Employees) Consolidated Award 1981. 
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INDUSTRIAL APPEAL COURT — 

Appeals against decision of 
Full Bench — 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Heard: 2 June 1987. 
Delivered: 19 June 1987. 

Coram: Brinsden J. (President), Kennedy and Olney J. J. 
Appeal No. 3 of 1987. 

Between Robe River Iron Associates, Appellant and 
Amalgamated Metal Workers' and Shipwrights 
Union of Western Australia and Others, 
Respondents. 

Mr E.M. Heenan QC and Mr M.F. Holler (instructed 
by Messrs Parker and Parker) appeared for the 
appellant. 

Mr S.E. Stone (instructed by Messrs Northmore Hale 
Davy and Leake) appeared for the respondents. 
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National Coal Board v. Galley (1958) 1 All ER 91. 
Nelson v. Dahl (1979) 12 Ch 568. 
Norwest Beef Industries Limited and Derby Meat 

Processing Co Ltd v. West Australian Branch, 
Australasian Meat Industry Employees Union 64 
WAIG 2124. 

Railway Co v. Bates (1922) 8 TC 231. 
Thornley v. Tilley (1925) 36 CLR 1. 

Cases also cited: 
Abrahams v. Cavey (1968) 1 QB 479. 
AMP v. Chaplin (1978) 18 ALR 385. 
Australian Broadcasting Commission v. Australasian 

Performing Right Association Ltd (1973) 129 CLR 
99. 

Farmer v. Honan (1919) 26 CLR 183, 195. 
FMIEU v. Catholic Homes for the Aged (1985) 65 

WAIG 2236. 
Gordon v. McGregor (1909) 8 CLR 316. 
Gunton v. London Borough of Richmond Upon Thames 

(1980) 3 All ER 577. 
James Miller and Partners Ltd v. Whitworth Street 

Estates (Manchester) Ltd (1970) AC 583. 
Major v. Bretherton (1928) 41 CLR 62. 
Narich Pty Ltd v. Commissioner of Pay-Roil Tax (1983) 

50 ALR 417. 
Prenn v. Simmonds (1971) 1 WLR 1381; (1971) 3 All 

ER 237. 
The Merchant Service Guild of Australia v. Sydney 

Steam Collier Owners and Coal Stevedores Associa- 
tion (1958) 1 FLR 248. 

L. Schuler AG v. WickmanTool Sales Ltd (1974) AC235 
Maynard v. Goode (1926) 37 CLR 529. 
Norwest Beef Ltd v. AMIEU (1984) 64 WAIG 2124. 
Reardon Smith Line Ltd v. Y Hansen-Tangen (1976) 1 

WLR 989; (1976) 3 All ER 570. 
Watcham v. AG of East Africa Protectorate (1919) 
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BRINSDEN J.: This matter commenced before the 
Industrial Commission pursuant to an application made 
by the respondents under section 46 (1) (a) of the 
Industrial Relations Act 1979 and amendments (the Act) 

for a declaration of the true interpretation of Industrial 
Agreement No. 10 of 1979 (the Agreement). The declara- 
tion sought relates to Clause 6 (9) which states: 

A worker who without the approval of his 
employer, is absent from work for one week shall be 
deemed to have abandoned his employment unless 
and until, in the circumstances of any particular 
case, the employer otherwise agrees or, in the event 
of dispute, the Commission otherwise determines, 
but this subclause does not affect the employer's 
right of dismissal referred to in subclause (1). 

Clause 6 (9) appears within Clause 6 which deals with 
"Contract of Employment" and contains a number of 
provisions whereby a contract of employment between 
the appellant and a member of any of the respondent 
unions may be terminated. There is nothing remarkable 
about the provisions of the clause as they seem to be for 
the most part in common form. That is to say they pro- 
vide for termination on a week's notice by either party 
worker leaves his employment without giving notice or 
having given such notice before the notice expires, and 
containing elaborate provisions for the dismissal or 
suspension of a worker for misconduct. 

The Agreement was made 26 April 1979 and registered 
with the Commission on the same day. At that time the 
Industrial Arbitration Act 1912-76 was in force, the Act 
not having been assented to until 21 December 1979. It is 
not necessary for the purposes of this appeal to trace 
through how the Agreement became registered under the 
1912 Act and now registered under the Act except to note 
notwithstanding Clause 4, which provides that the 
Agreement would continue in force until 24 February 
1986 unless varied or replaced by a new industrial 
agreement or award, that by virtue of section 41 (6) it 
continues in force until a new agreement or an award in 
substitution for it has been made. Nor is it necessary to 
go into the facts which have given rise to the application 
by the respondents to the Commission except to say that 
on 16 December 1986 as a culmination of a series of 
actions by the appellant the workforce at the appellant's 
operations withdrew its labour on account of an 
industrial dispute. On 18 December the appellant circu- 
lated a letter to its workforce by which it was contended 
that by virtue of Clause 6 (9) members of the workforce 
who continued to withdraw their labour after 23 
December would be deemed to have abandoned their 
employment with the company of their own free will. 
The respondents contend that Clause 6 (9) on its true 
construction does not cover an employee who is known 
to the appellant to have withdrawn his labour as a 
consequence of an industrial dispute and consequently is 
not to be considered as having abandoned his employ- 
ment whether that withdrawal of labour should last a 
week or longer. The appellant counters that construction 
by submitting that the clause should be interpreted in its 
ordinary and natural meaning and when that is done an 
employee who is absent from work for one week or more 
by reason of a strike is deemed to have abandoned his 
employment unless and until in the circumstances of any 
particular case the appellant otherwise agrees or in the 
event of a dispute the Commissioner otherwise 
determines. 

The matter was first heard by Commissioner Kennedy 
who found for the respondent's construction. Briefly her 
reasons went along these lines. The principles to be 
applied in interpreting industrial agreements are the same 
principles as are applied in Courts of Law for the con- 
struction of statutes. Applying those principles, the 
meaning of a provision in an industrial agreement is to be 
obtained by considering the part and the terms of the 
agreement as a whole. It is appropriate to look to 
extrinsic material to qualify the meaning of the provi- 
sions in industrial agreements only if the terms in the 
provisions are ambiguous. Upon considering Clause 6 (9) 
in the context of the whole document she thought its 
meaning was ambiguous. She referred to Clause 21 (1), 
(4) (c), Clause 23 and Schedule I, Clauses 6 (e) and (i) and 
Clause 23 (5). The provisions of these clauses in her view 
made a clear distinction between absence from work due 
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to an industrial dispute and absence from work for an 
unspecified cause in the establishment of entitlements 
under the contract of employment. By reason of the 
ambiguity so raised matters of custom and usage were 
therefore relevant. She referred to the evidence before 
the Commission which she said showed that the parties to 
the agreement have interpreted Clause 6 (9) to mean that 
an employee who was absent from work without 
approval from the employer, and without a reason 
known to the employer, for a period for one week was 
deemed to have abandoned his employment but an 
employee who was absent from work as a result of a 
strike known to the employer did not fall within the 
clause. The evidence indicated that the parties to the 
Agreement had not invoked Clause 6 (9) so as to cover an 
employee absent from work because of a strike. 
Reference was also made to other awards and agreements 
applying in the same industry which were in common 
form and she was unaware of any attempt or intent in the 
industry at any stage prior to the hearing to interpret the 
clause in the way contended for by the appellant. She 
therefore found that on the true interpretation of Clause 
6 (9) it did not apply to employees absent from work as a 
result of an industrial dispute. 

The appellant appealed to the Full Bench which by a 
majority rejected the appeal, the President being for the 
construction favoured by the appellant while the other 
two members, but for different reasons, supported the 
construction favoured by the respondents. 

There is not much dispute between the parties as to the 
correct way to go about construing the terms of the 
Agreement and no criticism is made of Commissioner 
Kennedy's approach in that regard. All I think I need do 
is to refer to my own remarks in Norwest Beef Industries 
Limited and Derby Meat Processing Co Ltd v. West 
Australian Branch, Australian Meat Industry Employees 
Union 64 WAIG 2124 at p. 2127. That was a case dealing 
with an award but there is no difference in approach to 
that to be applied to the construction of an ordinary 
agreement as in this Agreement. The meaning of a 
provision in the Agreement is to be obtained by con- 
sidering the terms of the Agreement as a whole. If the 
terms are clear and unambiguous it is not permissible to 
look to extrinsic material to qualify the meaning of the 
particular provision being considered. Therefore, when 
the issue is which of two or more possible meanings is to 
be given to a contractual provision it is not permissible to 
look at actual intentions, aspirations, or expectations of 
the parties before or at the time of the contract, except in 
so far as they are expressed in the contract but to look at 
only the objective framework of facts within which the 
contract came into existence, and to the parties presumed 
intentions in that setting: per Mason J. in Codelfa 
Construction Pty Ltd v. State Rail Authority (New South 
Wales) (1981-82) 149 CLR 337 at p. 352. Should a con- 
sideration of the whole terms of this Agreement expose 
an ambiguity in the construction of Clause 6 (9) then 
resort may be made to extrinsic material and in certain 
circumstances any trade custom or usage. That is what 
Commissioner Kennedy purported to do. It is well to 
dispose of that consideration immediately. 

In my view the evidence before the Commissioner fell 
far short of establishing any custom or usage which could 
in a way have been the basis of implication into the terms 
of the Agreement. What is necessary to establish custom 
or usage has been discussed in Constan Industries of 
Australia Pty Ltd v. Winterthur Insurance (Australia) 
Ltd (1986) 60 ALJR 294 and particular at p. 296. The 
following propositions were referred to. (1) The existence 
of a custom or usage that will justify the implication of a 
term into a contract is a question of fact. (2) There must 
be evidence that the custom relied on is so well known 
and acquiesced in that everyone making a contract in that 
situation can reasonably be presumed to have imported 
that term into the contract: In the words of Jessel MR in 
Nelson v. Dahl (1979) 12 Ch 568 at p. 575, approved by 
Knox C.J. in Thornley v. Tilley (1925) 36 CLR 1 at p. 8: 
"(The custom) must be so notorious that everybody in 
the trade enters into a contract with that usage as an 

implied term. It must be uniform as well as reasonable, 
and it must have quite as much certainty as the written 
contract itself." (3) A term will not be implied into a 
contract on the basis of a custom where it is contrary to 
the express terms of the agreement. (4) A person may be 
bound by a custom notwithstanding the fact that he had 
no knowledge of it. The only relevant evidence as to 
whether there was a custom which could be imported 
into the Agreement would be evidence of what was done 
before the date of the Agreement. The alleged compara- 
tive awards and agreements to which the Commissioner 
made reference were apparently all post this Agreement 
and therefore of very little relevance. There seems to 
have been no evidence of any parties within the industry 
prior to the date of the Agreement having dealt with each 
other in respect of a clause similar to Clause 6 (9) upon 
the basis that "absent from work" meant absent from 
work other than absent from work on strike. Evidence of 
what may have been done or not done by either or both 
parties to the Agreement subsequent to the Agreement, 
could not establish the existence of a custom prior to the 
Agreement and that is what must be established. In my 
view the evidence received in the Commission was 
inadmissible in the sense of being irrelevant and should 
not have played any part in the construction of the 
clause. 

I should also add more as an aside, that at the time the 
Agreement was entered into section 132 (1) of the 1912 
Act made it an offence for any person to take part in a 
strike. A strike was defined by section 6 to include a 
cessation or limitation of work or a refusal to work by a 
worker acting in combination or under a common under- 
standing with another worker or person. The significance 
of that section while the 1912 Act remained in force 
seems often to have been overlooked. It is a quaint 
notion that "absent from work" having the consequence 
as provided for in Clause 6 (9) if continued for one week, 
should be construed as to exclude absence through a 
strike by reason of a custom arising out of illegal action. 

The preconditions for Clause 6 (9) to operate are that 
the worker without the approval of the employer, has 
absented himself from work for one week. In that case he 
is deemed to have abandoned his employment unless any 
of the contingencies thereonafter mentioned apply. If the 
deeming provision applies then that must mean that the 
contract of employment has terminated. As Dixon J. as 
he then was mentioned in Automatic Fire Sprinklers Pty 
Ltd v. Watson (1946) 72 CLR 435 at p. 466, the 
relationship between master and servant may be ended 
by the servant foresaking the master or the master dis- 
charging the servant, although the act of one or the other 
amounts to a breach of contract. Absence from work 
may amount to a breach of contract and can give rise to a 
liability in damages: National Coal Board v. Galley 
(1958) 1 All ER 91. Clause 6 (9) deems the worker absent 
from work without approval of the employer for one 
week, as having foresaken the employer, and hence 
ending the relationship with him. That construction fits 
into the provisions of Clause 6 which I have already 
mentioned, substantially deal with termination of the 
contract of employment. 

It is now necessary to look at Clause 6 (9) within the 
context of the Agreement as a whole and in particular the 
clauses which are said to raise an ambiguity in the con- 
struction of it. Clause 21 (4) provides as follows: 

Time during which a worker is absent from work 
shall count for the purpose of determining his right 
to annual leave if and only if: 

(a) It is an absence during which he is entitled 
to pay under the Agreement; or 

(b) It is an absence authorised by his union 
and approved by his employer: 

(c) On the understanding that an absenteeism 
procedure will be discussed with union 
representatives to control absenteeism, it is 
agreed that unauthorised absences or 
absences due to strikes or standdowns will 
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not affect the anniversary date when calcu- 
lating the entitlement to annual leave 
under this clause. 

Clause 21 (1) provided a period of five consecutive 
weeks leave with payment of wages should be allowed 
annually to a worker by his employer after a period of 12 
months' continuous service. Clause 21 (4) states 
specifically those occasions when absence from work will 
still count for the purpose of determining the right to 
annual leave. The ambiguity here is said to arise because 
as absence due to strikes is not counted in the calculation 
of a worker's entitlement to annual leave thereby pre- 
venting such an absence breaking continuity of service, it 
would be inconsistent to construe Clause 6 (9) as 
embracing absence due to a strike thus destroying 
continuity of service. What this submission overlooks is 
that Clause 21 applies only to an employee who is within 
an existing relationship of master and servant at the time 
his entitlement is to be assessed. There is no such 
relationship if the deeming provision of Clause 6 (9) 
operates. Furthermore an employee on strike for less 
than seven days is not a person who is deemed to have 
abandoned his employment and brought about the 
termination of the contractual relationship, and hence is 
a person to whom Clause 21 has no difficulty in 
application. 

Clause 23 deals with long service leave to which a 
worker is entitled in accordance with the provisions of 
Schedule I. By Clause 6 (e) service shall be deemed to be 
continuous notwithstanding any absence from duty 
arising directly or indirectly from an industrial dispute if 
the worker returns to work in accordance with the terms 
of settlement of the dispute. Once again it is submitted 
that there is an inconsistency since absence on strike 
because of an industrial dispute does not affect entitle- 
ment to long service leave provided the worker returns to 
duty within the terms of settlement of the dispute. Here 
again however the clause and Schedule deal with a 
worker and the employer who have an existing relation- 
ship of master and servant. It does not by its terms 
purport to apply to a former employee except as men- 
tioned hereafter. Furthermore the clause and Schedule 
have no difficulty in application to an employee who was 
on strike but not for a period in excess of seven days. 
Clauses 6 (f) and (g) do deal with ex-employees since they 
provide for the occasions when an ex-employee is re- 
employed within two months or six months as the case 
may be of termination of employment when such break 
in employment is to be disregarded. Clause (8) deals also 
with termination of employment, by death, by the 
employer for any reason other than serious misconduct, 
or by the worker, when he is entitled to be paid pro rata 
long service leave presumably to the date of termination. 
The Schedule thus does not equate absence from duty 
(the expression used) with absence through termination 
of employment but deals specifically with the latter in 
certain selected cases. By implication those are the only 
cases the Schedule purports to cover. I therefore find no 
incongruity between Clause 23 and the Schedule with 
Clause 6 (9) if construed as the appeUant seeks to have us 
do. 

It was also said that Schedule IV dealing with essential 
service coverage is inconsistent with absence from work 
by reason of the employee being on strike if embraced by 
Clause 6 (9). Schedule IV is rather curiously worded and 
has no supporting clause within the balance of the Agree- 
ment. What it seems to do is to oblige the Australian 
Workers' Union to provide certain essential services 
during an industrial dispute. It is said that the obligation 
on the union is not to provide designated individuals to 
carry out the essential services but to provide employees 
coming within several categories of service so that if the 
strike is prolonged say embracing a month various 
employees, or former employees depending upon the 
construction of Clause 6 (9), may take it in turns to carry 
out one or more of the essential services. Thus it is said if 
an employee on strike is deemed after the seventh day to 
have abandoned his employment it would be a strange 
result that nevertheless he could be required by the 

Austrahan Workers' Union to engage in an essential 
service as an employee of the appellant. But there are a 
couple of answers to that. Firstly, the employer of course 
may at his option agree that in relation to particular 
emplyees either in their individual capacity or by trade 
the deeming provision not apply to those particular 
employees or those employees in a particular trade or 
trades with the result that they would not be deemed to 
have abandoned their employment. Secondly, if the 
particular employee terminating his contract of essential 
service is one to whom Clause 6 (9) applies then in under- 
taking the essential service a fresh contract of 
employment would arise. Thirdly, the Schedule has no 
difficulty in application to employees on strike for less 
than one week. So looked at, Schedule IV suggests no 
ambiguity within Clause 6 (9). 

We were also referred to Clause 18 which deals with 
payment of wages. Clause 18 (7) provides that all moneys 
due to an employee on termination of his employment 
shall be paid to him within one hour of presenting his 
final clearance to the pay office except in certain circum- 
stances not material. It is submitted that it would be a 
strange result that employees who go on strike beyond 
seven days and are deemed to have abandoned their 
employment and hence their contract of service 
terminates, become entitled to termination payments 
even though at some later stage they may return to work 
in circumstances where the continuity of their service 
would be uninterrupted because of the time they were on 
strike. It is submitted further that they would become 
entitled to double pay for annual leave and long service 
leave and any other benefits beyond the ordinary weekly 
wage. There is very little merit in this argument for I have 
no doubt that even if it be the correct construction of the 
Agreement that these workers would be entitled to 
double pay, the terms of settlement of a dispute would 
take into account any moneys they may have received on 
termination of employment, or alternatively their 
resumption of work would be upon fresh contracts of 
employment. 

The only clause in the Agreement in which reference is 
made to Clause 6 (9) is Clause 22 (7). Clause 22 deals with 
sick leave. Subclause (7) provides that where a worker 
fails, without reasonable excuse, to comply with the 
requirements of Clause 6 (9) the employer may withhold 
payment under Clause 22. Now of course Clause 6 (9) 
does not oblige the worker to do anything at all and in 
consequence it is very difficult to relate the two 
subclauses. I am indebted to Olney J. for pointing out to 
me that the precursor of the Agreement, No. 22 of 1977, 
in Clause 23 (7), which is identical to Clause 22 (7), 
referred to subclause (9) of Clause 7 which is identical to 
Clause 6 (8) of the Agreement. It is obvious therefore 
that Clause 22 (7) should refer to Clause 6 (8) and not 
Clause 6 (9) so no light is shed on the construction of 
Clause 6 (9) by Clause 22 (7). 

In my view when Clause 6 (9) is read along with the 
Agreement as a whole no ambiguity arises in the con- 
struction of it which on its plain meaning refers to any 
worker who absents himself from work without the 
approval of the employer for a period of seven days. In 
the result therefore I would allow the appeal, quash the 
decision of the Full Bench and also the decision of the 
Commission at first instance. 

I would substitute for the declaration made by 
Kennedy C. a declaration that Clause 6 (9) of the Agree- 
ment has application to a worker who without approval 
of his employer is absent.from work as the result of the 
withdrawal of his labour due to an industrial dispute. 

KENNEDY J.: The facts giving rise to the application in 
this matter arose out of strike action taken during an 
industrial dispute at the appellant's Cape Lambert and 
Pannawonica operations. On 18 December 1986, the 
appellant circulated a letter to its striking workforce 
contending that, by virtue of Clause 9 (6) of Industrial 
Agreement No. 10 of 1979 ("the agreement"), members 
of the workforce who continued to withdraw their labour 
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after 23 December 1986, would be deemed to have 
abandoned their "employment with the company of 
(their) own free will". 

By an application lodged on 22 December 1986, the 
respondents applied to the Industrial Relations Commis- 
sion for (a) a declaration of the true interpretation of, 
inter alia, Clause 6 (9) of the agreement, (b) so far as was 
necessary so to do, an order pursuant to section 46 (1) (b) 
of the Industrial Relations Act 1979, to vary the agree- 
ment to remedy any defect which may be found therein 
or to give fuller effect thereto, and (c) so far as was 
necessary, a determination pursuant to Clause 6 (9) of 
the agreement that any employee of the appellant who 
withdrew his labour on account of industrial dispute 
(and maintained his withdrawal of labour for seven days) 
did not abandon his employment. 

The matter was brought on as a matter of urgency 
before Commissioner S.A. Kennedy, who delivered her 
reasons for judgment on 24 December 1986. For a 
number of reasons, she found Clause 6 (9) to be 
ambiguous, thereby, she considered, letting in extrinsic 
evidence. She said: 

Matters of custom and usage are therefore 
relevant. The evidence before the Commission is 
that the parties to this agreement have, to this point, 
interpreted Clause 6 (9) of the agreement to mean 
that an employee who is absent from work without 
the approval of the employer, and without a reason 
known to the employer, for a period of one week 
was deemed to have abandoned his employment. It 
follows that an employee who was absent from work 
as a result of strike action which is known to the 
employer does not fall within the clause. The 
evidence is that the parties to the agreement have not 
at any stage to date invoked Clause 6 (9) so that an 
employee absent from work for one week because of 
a strike is deemed to have abandoned his 
employment. 

There is further evidence before the Commission 
that this interpretation of the same or substantially 
the same provision in other awards and agreements 
of this Commission applying in the industry in 
question is common. I am unaware of any 
exception. Nor am I aware of any intent or attempt 
in the industry at any stage prior to this hearing to 
interpret such clauses differently. 

I find that Clause 6 (9) of the agreement has no 
application to employees absent from work as a 
result of an industrial dispute. In so finding I have 
concluded that to interpret the clause in this way is 
not to create an artificial distinction at all but is a 
reflection of the true intent of the clause, the reality 
of the parties' understanding and application of the 
clause over a significant period of time and is in 
harmony with the agreement as a whole. 

The appellant appealed from this decision to the Full 
Bench which, by a majority, dismissed its appeal. The 
President, whose reasons I find convincing, would have 
allowed the appeal. The Chief Commissioner, having 
first set out what he considered to be the plain meaning 
of Clause 6 (9), which accorded with that attributed to it 
by the President, took the view that, when it was read in 
the light of the agreement as a whole, an ambiguity was 
disclosed, and he supported the conclusion arrived at by 
Kennedy C. The third member of the Full Bench, Gregor 
C., took a different approach. He did not consider that 
any question of ambiguity was raised at all, but con- 
cluded that it was clear that the parties to the agreement 
had in mind a particular meaning for the word "absent" 
in Clause 9 (6) — "absent from duty". "Clearly", he 
said, "absent (?absence) from work on strike is (?not) 
absence contemplated by the agreement". Clause 6 (9), 
read in that way, he said, "then sits comfortably with all 
the other provisions of the agreement; there is no 
ambiguity and therefore it is not necessary, or 
permissible in my view, to look to extrinsic aids in 
interpretation". 

It is not in issue that, as Mr Stone for the respondent 
contended, in interpreting an award or industrial agree- 
ment the words used are to be given their "ordinary 
common sense English meaning" or their "ordinary and 
natural meaning". Allowance must be made for the fact 
that the award or industrial agreement may have been 
drafted by industrial rather than necessarily by skilled 
draftsmen, so that there should not be "too literal 
adherence" placed on the strict technical meaning of 
words, but that the matter should be viewed broadly to 
give the agreement a meaning consistent with the 
intention of the draftsman. Subject to this, the rules to be 
applied in interpreting an industrial agreement are those 
applied in the interpretation of statutes, deeds or other 
documents. 

Clause 6 of the agreement deals with the contract of 
employment. 

By subclause (1), it is provided: 
(a) A contract of employment to which this 

Agreement applies may be terminated in accordance 
with the provisions of this clause and not otherwise, 
but this subclause does not operate so as to prevent 
any party to such a contract from giving a greater 
period of notice than is hereinafter prescribed nor to 
affect the employer's right to dismiss a worker 
without notice for misconduct which, at law, would 
justify summary dismissal. 

(b) A worker who is validly dismissed without 
notice is entitled to be paid wages and other entitle- 
ments due under this Agreement up to the time of 
dismissal only. 

Subclause (2) provides: 
Subject to the provisions of this clause, a party to 

the contract of employment may on any day give to 
the other party the appropriate period of notice of 
termination of the contract prescribed in subclause 
(5) and the contract terminates when that period 
expires. 

By subclause (4): 
(a) Where a worker leaves his employment:— 

(i) without giving the notice referred to in 
subclause (2); or 

(ii) having given such notice, before the notice 
expires, he forfeits his entitlement to any 
moneys owing to him under this Agree- 
ment except to the extent that those 
moneys exceed his ordinary wages for the 
period of notice which should have been 
given. 

(b) In a case to which paragraph (a) applies:— 
(i) the contract of employment shall, for the 

purposes of this Agreement, be deemed to 
have terminated at the time at which the 
worker was last ready, willing and 
available for work during ordinary hours 
under the contract; and 

(ii) the provisions of subclause (2) shall be 
deemed to have been complied with if the 
worker pays to the employer, whether by 
forfeiture or otherwise, an amount equiva- 
lent to the worker's ordinary wages for the 
period of notice which should have been 
given. 

By subclause (5), the period of notice referred to in 
subclause (2) is fixed at one week. 

By subclause (9): 
A worker who without the approval of his 

employer, is absent from work for one week shall be 
deemed to have abandoned his employment unless 
and until, in the circumstances of any particular 
case, the employer otherwise agrees or, in the event 
of dispute, the Commission otherwise determines, 
but this subclause does not affect the employer's 
right of dismissal referred to in subclause (1). 
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There was some discussion during the hearing as to the 
relationship between subclause (4) and subclause (9). 
That relationship is not entirely obvious to me. In 
particular, it may well be that the application of the two 
subclauses could lead to the termination date being 
different in each case; but nothing appears to me to turn 
upon this point. 

In my opinion, it is quite clear that the worker who has 
been on strike for one week is, in terms of subclause (9), a 
worker who, without the approval of his employer, is 
absent from work for one week. The effect of the clause 
then appears to me to be that the contract of employment 
comes to an end "unless and until the employer 
otherwise agrees or, in the case of dispute, the Commis- 
sion otherwise determines''. If this were not so, and if the 
subclause were treated simply as deeming the requisite 
absence to be a repudiation which required acceptance by 
the employer before it served to sever the contractual 
relationship between the parties, there would be no point 
in providing that there is deemed to have been an 
abandonment "unless and until, in the circumstances of 
any particular case, the employer otherwise agrees". The 
use of the expression "unless" is of particular 
significance. 

It might be thought that there is nothing surprising in 
this construction. It was conceded by Mr Stone that an 
employer is entitled at law summarily to dismiss a 
striking worker. All that this subclause does is to provide 
for automatic termination unless the appellant, or the 
Commission, otherwise agrees or determines. Further- 
more, no doubt, in an appropriate case, the appellant 
could be estopped by its conduct from denying that it had 
otherwise agreed. 

The particular provisions in the agreement with which 
this construction is said not to fit are three in number. 
They relate to long service leave, to annual leave and to 
essential service coverage during disputes. 

Pursuant to Clause 23, workers are entitled to long 
service leave in accordance with the provisions of the 
First Schedule. Subject to the provisions of subclause (7), 
the leave to which a worker is entitled (or deemed to be 
entitled) amounts to 1.44 weeks for each 12 months' 
continuous service with one and the same employer — 
subclause (2). By subclause (6), service is deemed to be 
continuous, notwithstanding — 

(e) any absence from duty arising directly or 
indirectly from an industrial dispute if the worker 
returns to work in accordance with the terms of 
settlement of the dispute; and 

(i) any absence from duty after the date of this 
Agreement by reason of any cause not specified in 
this schedule unless the employer, during the 
absence or within 14 days of the termination of the 
absence notifies the worker in writing that such 
absence will be regarded as having broken the 
continuity of service . . . 

It would appear to follow that, were it not for the 
express provision in paragraph (e), absence from duty 
arising from an industrial dispute would break the 
continuity of service. But, be this as it may, termination 
of the employment under Clause 6 (9) must do so, just as 
it would if the appellant summarily dismissed a worker 
for withdrawing his services. If, of course, a dismissed 
worker were to be reinstated, whether or not his service 
would be treated as having continued uninterrupted 
would depend upon the terms of his reinstatement. 

Similar considerations appear to me to apply to Clause 
21, dealing with annual leave. Subject to that clause, 
employees are entitled to five consecutive weeks' leave 
after a period of 12 months' continuous service with the 
appellant. By a not entirely happily expressed subclause 
(4), it is apparent that absences due to strikes will not 
affect the anniversary date when calculating the entitle- 
ment to annual leave under the clause. But that provision 
must, in my view, assume the continuation of the 
contract of employment. If the contract has been 

terminated, then the absence cannot be described as 
being due to the strike. There is no longer an obligation 
upon the worker to attend work or for the employer to 
provide work. Here again, if the worker should subse- 
quently be reinstated after termination, whether or not 
his entitlement to annual leave would date from the time 
of his reinstatement will depend upon the terms of that 
reinstatement. 

Schedule IV is a curious appendage to the agreement. 
Nowever, it seems, is it referred to in the operative part 
of the agreement. Whilst, however, it addresses no 
command to any person, it may be assumed that it repre- 
sents an agreement by the Australian Workers' Union to 
arrange essential service coverage. What enforceable 
rights it creates in the appellant may well be doubtful; but 
if, during a strike which lasts more than one week, the 
appellant should elect not to "otherwise agree" in terms 
of Clause 6 (9), with the result that, on the view which I 
take, the contract of service of the workers concerned 
will be terminated, it is not to be contemplated that the 
appellant could justifiably look to the Australian 
Workers' Union, let alone to its former employees, to 
provide essential service coverage. 

It is argued that each of the provisions to which I have 
referred contemplates that absences due to strikes do not 
break the continuity of employment, and that the 
worker's entitlement to substantial payments is 
preserved. But that is so only whilst the contract of 
employment continues. Nor does the construction which 
I favour fail to acknowledge that, by virtue of Clause 8 of 
Schedule 1, a worker must be paid out all his long service 
leave on a pro rata basis on termination. That obviously 
must be so. It is an inevitable consequence of termina- 
tion. Similar considerations apply to holiday pay. A 
worker whose services have been terminated will not, 
however, be entitled to be paid out twice for long service 
leave and annual leave if he resumes work otherwise than 
under a special arrangement, because his service, in that 
event, will no longer be continuous, that continuity 
having been broken by the termination of his 
employment. 

It is apparent that, when it is desired to ameliorate the 
position with respect to absences due to strikes, the 
agreement says so. It has not said so in Clause 6 (9). 

The argument for the respondents throughout appears 
to me to assume that the striking workers will be rein- 
stated. That may not necessarily be the case, and it 
should not be assumed that it will be the case for the 
purpose of construing the agreement. 

In my opinion, the meaning of Clause 6 (9) being clear, 
it was not open to Kennedy C. to have regard to extrinsic 
evidence. I should add, however, that, were it permiss- 
ible to do so, I would not have reached any different view 
from that which I have. 

The final argument put by the respondent was that the 
appeal was incompetent as it involved only a question of 
fact. The point is without substance. The proper con- 
struction of a document is a question of law — Great 
Western Railway Co v. Bates (1922) 8 TC 231, at pp. 
244-245. This appeal was not simply concerned with the 
meaning of an ordinary English word used in an agree- 
ment so as to give any foothold for the argument. 

In my opinion, the appeal should be allowed and the 
decision of the Full Bench and of Kennedy C. set aside. I 
would substitute for the declaration made by Kennedy C. 
a declaration that Clause 6 (9) of the agreement has 
application to a worker who, without the approval of his 
employer, is absent fr'om work as a result of the with- 
drawal of his labour due to an industrial dispute. 

OLNEY J.: By an application made on 22 December 
1986 to the Western Australian Industrial Relations 
Commission (the Commission) the respondents, being 
unions party to Industrial Agreement No. 10 of 1979 — 
(the agreement), sought a declaration to the effect that 
Clause 6 (9) thereof does not deem an employee who is 
known to his employer to have withdrawn his labour as a 
consequence of an industrial dispute to have abandoned 
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his employment should that withdrawal of lavour last a 
week or longer. The phrase "to have withdrawn his 
labour as a consequence of an industrial dispute" is a 
euphemism for "to be on strike". 

After hearing argument and evidence on 23 December 
1986 Commissioner Kennedy reserved her decision and 
on 24 December 1986 found that Clause 6 (9) has no 
application to employees absent from work as a result of 
an industrial dispute. 

The present appellant (the employer respondent 
before the Commission at first instance) appealed to the 
Full Bench of the Commission. On 13 April 1987 the Full 
Bench by a majority (Collier C.C. and Gregor C., O'Dea 
P. dissenting) dismissed the appeal. The appellant now 
appeals to this Court pursuant to section 90 of the 
Industrial Relations Act 1979. It is unnecessary to canvas 
the grounds of appeal except to say that the appellant 
says that the majority of the Full Bench (and the 
Commission at first instance) wrongly construed the 
agreement and should have held that upon its proper 
interpretation Clause 6 (9) applies in the case of any 
absence from work without the employer's consent 
whether the absence be by reason of a strike or otherwise. 

Clause 6 of the agreement is headed "Contract of 
Employment" and (so far as relevant) provides: 

(1) (a) A contract of employment to which this 
Agreement applies may be terminated in accordance 
with the provisions of this clause and not otherwise, 
but this subclause does not operate so as to prevent 
any party to such a contract from giving a greater 
period of notice than is hereinafter prescribed nor to 
affect the employer's right to dismiss a worker 
without notice for misconduct which, at law, would 
justify summary dismissal. 

(b) A worker who is validly dismissed without 
notice is entitled to be paid wages and other entitle- 
ments due under this Agreement up to the time of 
dismissal only. 

(2) Subject to the provisions of this clause, a party 
to the contract of employment may on any day give 
to the other party the appropriate period of notice 
of termination of the contract prescribed in sub- 
clause (5) and the contract terminates when that 
period expires. 

(3) In lieu of giving the notice referred to in 
subclause (2), an employer may pay the worker con- 
cerned his ordinary wages for the period of notice to 
which he would otherwise be entitled. 

(4) (a) Where a worker leaves his employment:— 
(i) without giving the notice referred to in 

subclause (2); or 
(ii) having given such notice, before the notice 

expires, he forfeits his entitlement to any 
moneys owing to him under this 
Agreement except to the extent that those 
moneys exceed his ordinary wages for the 
period of notice which should have been 
given. 

(b) In a case to which paragraph (a) applies:— 
(i) the contract of employment shaU, for the 

purposes of this Agreement, be deemed to 
have terminated at the time at which the 
worker was last ready, willing and avail- 
able for work during ordinary hours under 
the contract; and 

(ii) the provisions of subclause (2) shall be 
deemed to have been complied with if the 
worker pays to the employer, whether by 
forfeiture or otherwise, an amount equiva- 
lent to the worker's ordinary wages for the 
period of notice which should have been 
given. 

(5) The period of notice referred to in subclause 
(2) is one week. 

(6) . . . 
(7) . . . 

(8) A worker who, without prior notice to or 
arrangement with his employer, is absent on any day 
or shift shall, unless he is unable to do so, notify the 
department in which he is employed of his inability 
to attend for work on that day or shift and such 
notification shall be given, where possible, before 
the time at which he is due to commence work on 
that day but in any event no later than eight hours 
after that time or in the case of night shift, 12 hours 
after that time. 

(9) A worker who without the approval of his 
employer, is absent from work for one week shall be 
deemed to have abandoned his employment unless 
and until, in the circumstances of any particular 
case, the employer otherwise agrees, or, in the event 
of dispute, the Commission otherwise determines, 
but this subclause does not affect the employer's 
right of dismissal referred to in subclause (1). 

(10) . . . 
(11)... 
(12) . . . 
(13) . . . 

It is useful to pause to consider the content of Clause 6. 
Subclauses (1) to (5) (inclusive) deal with methods of 
terminating a contract of employment. On the 
employer's side termination may be effected summarily 
for misconduct or after notice or by payment of wages in 
lieu of notice. On the employee's side termination may be 
effected by giving notice or the forfeiture of money in 
lieu of notice. But the clause also recognises that a 
contract of employment can be terminated by an 
employee simply leaving the employment without giving 
notice or before his notice has expired. Subclause 6 (4) 
recognises this fact and in paragraph (b) (i) the time when 
such termination is deemed to have occurred is 
identified. 

It has been said in the course of argument that an 
employee who is on strike has not left his employment in 
the sense that the term is used in Clause 6 (9) in that he 
has no intention to terminate the contract of employment 
but simply refuses for the time being to fulfill his part of 
the contract. Such a person obviously has an intention to 
resume employment at a future time, hopefully after 
achieving the object for which the strike is called. Be this 
as it may, it is equally clear that in the ordinary sense of 
the words, an employee whilst on strike is a person who 
"without the approval of his employer is absent from 
work". That, after all, is the essence of strike action, 
namely for the employee usually in combination with 
other employees, to absent himself from his employment 
without the employer's approval. If the absence is with 
the approval of the employer obviously there would be 
no strike. 

The terms "leaves his employment" [as used in 
subclause 6 (4)] and "abandoned his employment" [as 
used in subclause 6 (9)] are not terms which are 
commonly used in the context of the law relating to 
master and servant. They have no special or technical 
meaning and must therefore be understood in the 
ordinary sense of the words used. Resort to any standard 
dictionary indicates that in the relevant sense the verbs 
"leave" and "abandon" are synonomous. It appears to 
me that subclause (9) of Clause 6 has a particular 
function in the overall scheme of the clause and that is to 
assist in identifying an employee who "leaves his 
employment". Subclause (9) has the effect in the given 
circumstances of raising a presumption (which may 
possibly be rebuttable but as to that I express no opinion) 
that an employee has left his employment. Why then, 
one may ask, should not the combined effect of 
subclauses 6 (4) and 6 (9) result in the termination of the 
employment of an employee after seven days absence 
from work on strike? 

The Commission at first instance and the majority of 
the Full Bench advanced a variety of reasons for denying 
this result but in my opinion each has reached an 
erroneous conclusion. There is no dispute as to the 
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appropriate principles to apply in the construction of an 
industrial agreement or award. Commissioner Kennedy 
at first instance summarised the principles (correctly in 
my view) in this way: 

The principles to be applied in interpreting 
industrial agreements are the same principles as are 
applied in the Courts of Law for the construction of 
statutes. Applying those principles, the meaning of 
a provision in an industrial agreement, is to be 
obtained by considering the part and the terms of 
the industrial agreement as a whole. It is appropriate 
to look to extrinsic material to qualify the meaning 
of provisions in an industrial agreement only if the 
terms of the provision are ambiguous. 

A little later in her reasons she went on to say: 
In arriving at what I consider to be the true inter- 

pretation of Clause 6 (9) of the Agreement I have 
applied the usual principles. In particular I have 
considered the clause in the context of the whole 
document. A number of aspects considered in 
process gave cause to the view that Clause 6 (9) is 
ambiguous. The most significant of these concern 
Clause 21.—Annual Leave and Clause 23.—Long 
Service Leave. 

A study of these clauses leads me to conclude that 
an absence from employment due to strikes is to be 
construed separate to and distinct from absences 
from work without a reason known to the employer. 

Clause 21 of the agreement provides for five weeks 
paid leave to be allowed to employees after a period of 12 
months' consecutive service. Subclause 21 (4) (c) 
provides: 

(4) Time during which a worker is absent from 
work shall count for the purpose of determining his 
right to annual leave if and only if: 

(c) on the understanding that an absenteeism 
procedure will be discussed with union 
representatives to control absenteeism, it is 
agreed that unauthorised absences, or 
absences due to strikes or stand downs will 
not affect the anniversary date when calcu- 
lating the entitlement to annual leave 
under this clause. 

The Commissioner thought that this subclause drew a 
distinction between absences due to strike and other 
unauthorised absences and presumably she reasoned that 
this therefore raised a doubt as to whether the phrase ' 'a 
worker who without the approval of his employer is 
absent from work" in Clause 6 (9) which clearly deals 
with unauthorised absences includes absences due to 
strike. With respect, such a conclusion lacks logic. The 
effect of Clause 6 (9) is to cause the contract of employ- 
ment to be terminated. If a strike goes beyond seven days 
that is the inevitable result unless and until the employer 
agrees to the contrary. Clause 6 (9) contemplates that the 
employer's agreement to the contrary may have retro- 
spective effect in that it provides that the deemed 
abandonment, (which gives rise to the termination of the 
employment) applies unless and until the employer 
otherwise agrees. If the employer does "otherwise 
agree" the contract of service will obviously be reinstated 
and the effect of Clause 21 (4) (c) is that the period of 
absence from work is regarded as continuous service for 
the purpose of calculating annual leave. If the employer 
does not "otherwise agree" that is, if the employer does 
not agree to regard the employment, as not terminated, 
the question of continuity of service for the purpose of 
calculating annual leave will not arise as the employment 
will have terminated by operation of Clause 6 (9). 

The Commission at first instance also dealt with 
Clauses 6 (e) and 6 (i) of Schedule 1 to the agreement 
which provides for paid long service leave based upon 
continuous service. 

The relevant clauses provide: 
(6) Service shall be deemed to be continuous 

notwithstanding:— 

(e) Any absence from duty arising directly or 
indirectly from an industrial dispute if the 
worker returns to work in accordance with 
the terms of settlement of the dispute; 

(i) Any absence from duty after the date of 
this award by reason of any cause not 
specified in this schedule unless the 
employer, during the absence or within 14 
days of the termination of the absence, 
notifies the worker in writing that such 
absence will be regarded as having broken 
the continuity of service, which notice may 
be given by delivery to the worker 
personally or by posting it by registered 
mail to his last recorded address, in which 
case it shall be deemed to have reached him 
in due course of post; 

Commissioner Kennedy pointed out that in these sub- 
clauses a distinction is made between absences from 
employment due to an industrial dispute and other 
absences. Her express conclusion after considering both 
the annual leave and long service leave provisions was 
that "there is sufficient in a reading of the agreement as a 
whole to raise the question of ambiguity in the case of 
Clause 6.—Contract of Service, subclause (9)". 

In my opinion the long service leave provisions to 
which reference has been made can have no bearing upon 
the construction of Clause 6 (9). Clause 6 (e) of Schedule 
1 contemplates the case of a strike having been settled 
upon terms. If a strike has lasted less than seven days 
then the question of termination by operation of Clause 6 
(9) would not have arisen but in other cases it is obvious 
that the terms of settlement of the strike must include the 
reinstatement of the contract of employment as other- 
wise there would be no service upon which the long 
service leave provisions could operate. This situation, 
that is the reinstatement of an otherwise terminated 
contract of employment, is contemplated by Clause 6 (9) 
and in those circumstances Clause 6 (e) of Schedule 1 
restores the employee's continuity of service for long 
service leave purposes. 

Having concluded that the terms of Clause 6 (9) were 
ambiguous the Commission at first instance then pro- 
ceeded to consider extrinsic evidence which in the end led 
to the conclusion to which I have already referred. In my 
opinion the clause is not ambiguous. Far from throwing 
a cloud over the meaning of Clause 6 (9) the annual leave 
and long service leave provisions called in aid by the 
Commissioner in support of her conclusion demonstrate 
to the contrary. The latter clause has been carefully 
drafted so as to provide for the reversing of the deemed 
abandonment of a contract of employment should the 
employer so decide and the annual leave and long service 
leave provisions to which reference has been made are 
complimentary to it. In my opinion the Commissioner 
reached an erroneous conclusion and in those circum- 
stances it must follow that in dismissing the first appeal 
the Full Bench perpetuated the same error. 

Before the Full Bench and also in this Court the 
respondents sought to draw support for their case from 
the provisions of Schedule IV to the agreement. This 
Schedule is rather curious in that it is in no way linked 
with any of the provisions of the agreement and seems 
merely to represent an understanding between the 
Australian Workers' Union (one of the seven unions 
party to the agreement) and the appellant concerning the 
provision of labour to maintain some essential services 
during industrial disputes. The argument seems to be 
that as there is an obligation for certain employees to 
perform the designated functions during a strike then it 
follows that they could not do so unless their contracts of 
employment remained extant, notwithstanding the strike 
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and therefore, the argument goes, a strike going beyond 
seven days would not result in the termination of the 
contracts of employment of any employee irrespective of 
whether he would be involved in the provision of labour 
for essential services or not. This is a curious argument 
and only has to be stated to demonstrate its total lack of 
logic. All that Schedule IV does is to recognise that in the 
case of a strike the employer and the strikers have each an 
interest in maintaining certain services, some for the 
benefit of the employer, some for the benefit of the 
strikers and others for their mutual benefit. It appears to 
be left to the Australian Workers' Union section 
committee to see that appropriate labour is provided and 
no doubt whilst work is being done to provide or main- 
tain essential services the person or persons providing the 
labour would be regarded as being employed by the 
employer. But this is not to say that all employees 
including those beyond the scope of Schedule IV are 
therefore unaffected by Clause 6 (9) if they absent 
themselves from work in excess of seven days as the result 
of the strike. 

I am of the opinion that the Commissioner at first 
instance and the Commissioners forming the majority in 
the Full Bench have reached wrong conclusions in 
relation to the proper interpretation of Clause 6 (9). With 
respect I am of the view that the conclusion reached by 
the President and expressed in his dissenting judgment in 
the Full Bench appeal is correct and I expressly adopt the 
detailed reasoning he has there expressed. In my opinion 
this appeal should be allowed. I would set aside the order 
of the Full Bench dismissing the appeal from the 
Commission at first instance and in lieu thereof order 
that the appeal to the Full Bench be allowed and that the 
decision of the Commission at first instance be quashed. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 3 of 1987. 

In the matter of an appeal against part of the decision 
and order of the Full Bench of the Western 
Australian Industrial Relations Commission given 
on 13 April 1987 in matter No. 1341 of 1987 between 
Robe River Iron Associates, Appellant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, 
Respondents. 

Before Mr Justice Brinsden (Presiding Judge), 
Mr Justice Kennedy, 

and Mr Justice Olney. 

Order. 
HAVING heard Mr E. Heenan QC and Mr M.R. Holler 
(of Counsel) for the Appellant and Mr S.E. Stone (of 
Counsel) for the Respondent this Court doth order that: 

1. The Appeal be allowed. 
2. The decision of the Full Bench and also the 

decision of the Commission at first instance be 
quashed. 

3. The declaration made by Kennedy C. be substi- 
tuted by a declaration that Clause 6 (9) of the 
Agreement has application to a worker who without 
approval of his employer is absent from work as a 
result of the withdrawal of his labour due to an 
industrial dispute. 

K. SCAPIN, 
[L.S.] Clerk of the Court. 

67 W.A.I.G. 

FULL BENCH — 
Appeals against decision 

of Commission — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — Appeal to Full Bench. 

Robe River Iron Associates 
and 

The Association of Draughting, Supervisory and 
Technical Employees, Western Australian Branch. 

No. 202 of 1987. 

NO AWARD. 

Controller Iron Ore Production 
and Processing 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner J.F. Gregor. 
Perth 15th day of June 1987. 

Termination of employment — Unfair dismissal — 
Alleged misconduct — Commission found unfair 
dismissal but declined to order reinstatement — 
Compensation ordered — Appeal — Right to 
dismiss — Whether misconduct justified dismissal 
— Power to order or award compensation — 
Section 961 — Commission's decision confirmed — 
Found Commission has power to order or award 
compensation — Amount of compensation upheld 
— Appeal dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. Robe River Iron Associates is a company 
engaged in the iron ore production and processing 
industry and at the relevant time it employed Mr A. 
Pepler (P) as a relief train controller. The Association of 
Draughting, Supervisory and Technical Employees, 
Western Australian Branch took proceedings by way of a 
conference pursuant to section 44 of the Industrial 
Relations Act 1979 on the ground that it disputed the 
dismissal of P and a number of other employees on the 
company's salaried staff. Coleman C. constituted the 
Commission and he heard and determined the dispute so 
far as it related to a claim by the union on behalf of P that 
his dismissal on the grounds of gross misconduct was 
unfair and that he be reinstated without loss of entitle- 
ments together with compensation as appropriate. 

The background of the matter is sufficiently described 
in the following passages from the learned 
Commissioner's reasons for decision published 27 
November 1986:— 

Mr Pepler's employment was summarily termi- 
nated on 4 September for "gross misconduct". The 
respondent company cites the reasons for dismissal 
as being the unauthorised removal of a confidential 
document, the distribution of that document, an 
unauthorised absence from the work site and the 
misuse of a company vehicle. The dismissal was 
effected by the Manager, Rail Operations, who, 
when asked to inform the Commission of the 
grounds for taking that action stated: 

I considered that his actions at the time were 
totally unappropriate and quite unacceptable 
and constituted, in the circumstances of the 
considerations that we then had in terms of his 
contract of employment, gross misconduct. 
Taking the letter without authority and then the 
attempt at distribution and the leaving of site to 
do that without authority I consider to be 
totally inappropriate. 

(transcript at pp. 9/10) 
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The document which Mr Pepler is alleged to have 
had unauthorised possession of is the draft of the 
letter which was subsequently distributed to all staff 
members advising them of the additional work 
provision under their contract of employment and 
which required their signature for acknowledgement 
of acceptance. Mr Pepler . . . was summarily 
dismissed on 4 September, the time during which 
there was considerable tension within the wages 
workforce over the industrial situation and among 
some staff members over the company's new policy 
to have them perform the duties of wages employees 
in times of industrial disputation. . . . 

On 1, 2 and 3 September the Manager, Rail 
Operations held a series of meetings with staff 
members initially to discuss the company's intention 
to recommence production without the wages work- 
force and then the requirement to accept the 
additional work provision as a variation to their 
contract of employment. Staff members were 
informed that a letter of acceptance was being pre- 
pared for presentation to them for signature. The 
typing of a draft copy of that letter dated 3 
September was completed by the Manager's 
secretary on the morning of 4 September. It is 
alleged that Mr Pepler took unauthorised possession 
of this confidential document, that he took 
photocopies of the original and at approximately 12 
noon left his work station in the Administration 
block without notifying the Chief Train Controller. 
Mr Pepler then proceeded in his own vehicle to the 
railyard located some half to three-quarters of a 
kiliometre away. In the company of Mr G. 
Richards, the Train Master, Mr Pepler left the work 
site in the respondent's vehicle 9760. They returned 
at 12.41 p.m. Mr Pepler then made his way back to 
the Administration block; his absence from the 
work station being approximately 50 minutes in 
total. Shortly after he accompanied the Chief Train 
Controller to the Manager's office where he 
admitted taking the draft copy of the letter, having 
photocopied it and that he had left the work site. At 
the conclusion of the interview Mr Pepler was 
summarily dismissed. 

The facts before the Commission did not disclose that 
there was any unauthorised use of a company vehicle and 
that aspect of complaint was disregarded. As to the other 
matters the following passage from the reasons of the 
learned Commissioner summarise his conclusions:— 

An examination of the facts shows that there was 
little that was confidential about the document that 
Mr Pepler took. Staff members were aware that 
their signatures were required in acknowledgement 
of acceptance of an additional work provision vary- 
ing their contract of employment. It was made clear 
to them by the company that failure to give the 
commitment would result in a request for their 
resignation and failing that, dismissal. What was 
not known at that time was the actual wording of the 
document. 

The method by which the document came into Mr 
Pepler's possession is in question. But, this is of 
little consequence because he admits to having taken 
a photocopy without approval. As to what the 
company asserted was the "most serious of all these 
matters", the absence from the mine site it appears 
that it was available to staff members to travel off 
site for lunch and that in Mr Pepler's case arrange- 
ment had been approved. As to whether his 
particular absence at a time which would be 
consistent with a meal break was unauthorised, in 
that no advice was given to the company as to his 
movements, the evidence of the duty traffic con- 
troller points to that knowledge being available to 
the company through that officer, although the 
person to whom Mr Pepler was directly responsible, 
the Chief Train Controller, was to have that infor- 
mation relayed to him secondhand. 

When all the elements of Mr Pepler's behaviour 
which were cited as the grounds for dismissal are 
reviewed, the standard of proof which must be satis- 
fied is that of the balance of probabilities i.e. it must 
be shown that, on balance, the misconduct which 
offended the company, did occur. Once this is 
established the respondent must show that summary 
dismissal was justified. This would be done where 
the misconduct was inconsistent with fundamental 
elements of the contract of employment. 

I am not satisfied that the onus which the 
company carries with respect to the proof of mis- 
conduct of each of the elements of Mr Pepler's 
behaviour has been discharged. There existed a 
practice for staff members to proceed off site for the 
lunch break, a practice which appears to have been 
confirmed for Mr Pepler within the general arrange- 
ments of his unstructured duties as Relief Train 
Controller. Notification of his absence at a time 
consistent with a meal break was given and his 
transport from the site did not involve his 
unauthorised use of a company vehicle. What 
remains are his actions in obtaining an unauthorised 
possession of a document and the dissemination of 
information contained therein to other persons and 
the distribution of the document to the union. As a 
Train Controller Mr Pepler was charged with imple- 
menting safe work practices in areas of the rail 
operation. At the time the company contemplated 
recommencing production without the wages work- 
force he held the sincere belief that the use of 
untrained or unqualified persons would com- 
promise the safety of staff members and property. It 
was reasonable for Mr Pepler to hold this belief 
given the advice he received from officers with 
responsibilities under the Mines Act. 

The immediacy of this issue receded when the 
wages workforce returned to recommence produc- 
tion on 3 September. However it was at that time 
that Mr Pepler and other staff members faced the 
ultimatum of signing a document which would 
significantly alter their work practices and entrench 
the spectre of what in Mr Pepler's view was the 
performance of duties in the Rail Operation by 
unqualified or untrained staff members. In the light 
of these circumstances I do not believe that Mr 
Pepler's actions were such as to be characterised as 
gross misconduct which struck at the heart of his 
contract of employment and which justified 
summary dismissal. The same conclusion is reached 
if I confine my examination of the issues to viewing 
Mr Pepler's behaviour on 4 September in isolation 
from events at that time and which involved the 
workforce generally and staff members in 
particular. 

While I am satisfied that Mr Pepler was unfairly 
dismissed I am not convinced that reinstatement is 
the appropriate course. Having had the opportunity 
to listen to Mr Pepler and members of management 
in Rail Operations I consider that it would be 
difficult to re-establish the trust fundamental to the 
working relationship necessary for both parties.. . . 

(at pages 8, 9 and 10) 

As a result of that conclusion Coleman C. invited 
submissions from Counsel on the issue of what would be 
appropriate compensation and after deliberation he 
ordered the company' to pay $48 000 as compensation 
having regard for the losses suffered by P as a result of 
his unfair dismissal. 

The company has instituted this appeal seeking an 
order to quash the order for compensation upon the 
following grounds:— 

1. The Learned Commissioner erred in law in 
holding, by implication, that the company had not 
discharged the onus of proving that the termination 
of the employment of its employee Mr Pepler 
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(' 'Pepler'') was not unfair when the onus of proving 
that the appellant, as employer, had exercised its 
right of dismissal unfairly or oppressively rested 
upon the respondent. 

2. The Learned Commissioner erred in law and in 
fact in the proper exercise of his discretion in 
holding that the termination of the employment of 
Pepler was unfair by reason of the fact that the 
actions of the employee did not justify summary 
dismissal. 

3. The Learned Commissioner erred in law and in 
fact in making the order when: 

(a) There was no or no sufficient evidence to 
show that the termination of the employ- 
ment of Pepler was unfair in the circum- 
stances of the case. 

4. The Learned Commissioner erred in law in 
ordering the appellant to pay to the employee 
compensation when he lacked the power under the 
Industrial Relations Act 1979 to do so. 

5. The Learned Commissioner erred in law and in 
fact in making the order to award compensation to 
Pepler when: 

(a) There was no evidence or no significant 
evidence for the finding that: 

(i) Pepler was going to experience 
difficulty in securing re- 
employment when it had been 
shown that alternative employment 
may have been available to him. 

(ii) Pepler would have to be satisfied 
with a position' 'somewhat lower in 
remuneration and lower in status 
within the Corporate hierarchy 
when an opportunity presents". 

6. The Learned Commissioner erred in law and in 
fact in failing to give account or proper account to 
the conduct of Pepler which brought about the 
termination of his contract of employment. 

Unfair Dismissal. 
The application to the Commission for relief was 

based upon unfair dismissal. The principle task was to 
assess the industrial fairness of the employee's dismissal 
based upon the nature and quality of the conduct 
involved; the test being whether the employer's right of 
dismissal had been exercised unfairly: Undercliffe 
Nursing Home v. The Federated Miscellaneous Workers' 
Union of Australia 65 WAIG 385. The Commissioner's 
task in this respect is a matter of discretionary judgment 
and an error of law or fact in making that decision is an 
indispensible condition of a successful appeal against the 
exercise of that discretion. The applicable principles are 
set out in the President's reasons for decision in 
Australian Workers Union v. Robe River Iron Associates 
66 WAIG 1570, affirmed on appeal see 67 WAIG 320. 

The appellant first alleges that the Commissioner erred 
in holding that there was no misconduct justifying 
summary dismissal. The first aspect of the company's 
submission is that the actions of an employee taking 
without authority and disseminating the contents of a 
letter which is the property of his employer is clearly a 
case of dishonesty and insubordination. Others may 
certainly have taken a sterner view of P's actions than did 
the learned Commissioner but, as appears in the passages 
referred to, the document was not regarded as 
confidential and Coleman C. was satisfied that P had a 
genuine motive for his actions. Upon consideration of 
each step in the matters complained of he treated Ps 
conduct as understandable and reasonable in the circum- 
stances, furthermore his absence from the mine site was 
not to be regarded as the serious matter which the 
company had asserted. 

The other aspect arising in respect of the first ground 
of appeal is the matter of onus. It appears from the 
course of proceedings, according to the transcript, that 
the company opened the proceedings, remembering of 

course that the proceedings followed an unsuccessful 
conference. The company endeavoured to establish what 
P had done was gross misconduct for which the appro- 
priate remedy was summary dismissal. It is usual in such 
proceedings to require the employer to show on balance 
that the misconduct did in fact occur, he is required to 
establish some event sufficient to authorise unilateral 
termination of the contract of employment as distinct 
from cases of termination by notice where the event 
leading to termination is the notice prescribed in the 
contract itself. See the discussion in Federated Brick, Tile 
and Pottery Union v. Bristile Limited 62 WAIG 2926 at 
2928. 

The learned Commissioner declined to accept that the 
conduct of P was gross misconduct which struck at the 
heart of the contract of employment. He concluded that 
P was unfairly dismissed as it were by implication. On 
behalf of the company Mr Dixon submitted to this Bench 
that it was relevant to consider whether it would still have 
been unfair based upon the same conduct to terminate 
the employment upon notice. Mr Nisbet, who appeared 
for the respondent, submitted that because P was not 
guilty of conduct which would justify the action taken by 
the company in summarily dismissing him it logically 
followed that that action was unfair. It seems to us to be 
unlikely that a dismissal will be other than unfair where 
according to the Commission's assessment an employer 
has wrongly exercised the power to dismiss summarily. 
What was here decided was that the employer exercised 
its right of termination in such a manner that the inter- 
vention of the Commission was warranted, see the 
Undercliffe Nursing Home case. We are satisfied that it 
was a decision which the Commissioner was fairly able to 
reach upon the material which was before him. 

Compensation in lieu of reinstatement. 

Having decided that P, though unfairly dismissed, 
should not be reinstated because it was unlikely that the 
relationship of trust could be satisfactorily re-established 
the learned Commissioner turned his attention to the 
issue of compensation and in separate proceedings 
Counsel, representing the parties, made submissions. 
Having adduced evidence in support of compensation 
sufficient to cover the loss of employment having regard 
to the prospects of employment in another position, Mr 
Nisbet submitted that the Commission should act upon 
the principles referred to in Tak Lau Kwa v. Smartt and 
Another 64 WAIG 858. He drew particular attention to 
the following passages from the decision of Fielding C. in 
that case:— 

... In matters of this type, and indeed in matters 
concerning the unfair dismissal of employees 
generally, the Commission is not charged with the 
task of assessing damages, but with the task of 
fixing "such sum of money as the Commission 
considers adequate as compensation for loss of 
employment or loss of earnings", and moreover 
doing so having regard to equity, good conscience 
and the substantial merits of the matter, and 
without regard to technicalities or legal forms. Put 
simply, that means the Commission is bound to fix 
compensation which the ordinary and reasonable 
man, ignorant of the law, would think just and 
equitable in the circumstances. That may well 
require the Commission to adopt a course different 
from that which would be produced by a strict 
application of the precise rules of law with respect to 
the assessment of damages, as the Commission 
appears to have recognised in O'Dwyer v. Karratha 
Recreational Council (Inc) (supra). I agree with the 
observation of Kelly C. in that case at p. 850, that 
the Commission's task in these matters is "to assess 
compensation and not to apply the rules of law with 
respect to damages". The Commission should 
assess compensation which is just and equitable, 
adopting a somewhat broad brush approach. 

(at page 860) 
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... In cases where an employee has lost his 
employment, the Commission, having regard to the 
charge given it by section 26 of the Act in the 
exercise of its jurisdiction generally, is duty bound 
to consider the consequences at large to the 
dismissed employee of his dismissal. 

(at pages 860 and 861) 
Mr Nisbet also referred to principles determining 

compensation outlined by Kelly C. in Spire and 
Spans wick v. Perth Brick and Block Company (1981) 61 
WAIG 790 in which he said:'— 

As to the principles which should govern the 
Commission in determining compensation under 
subsection (4) I think the primary rule must be to ask 
what loss has been suffered by the employee as a 
consequence of his dismissal from, or as the case 
may be, the refusal to him of employment. The 
answer to that question will vary according to the 
nature of the employment, the period for which the 
employee has been employed by the employer con- 
cerned, the period for which the employment might 
reasonably have been expected to continue, the 
length of time which elapsed before the employee 
obtained other employment, the nature of that other 
employment, any difference in the rate of pay 
applicable to the two employments and so on. The 
amount awarded may not be arrived at arbitrarily. It 
must satisfy the test of adequacy. Thus, in the case 
of a dismissal, it is difficult to see how the 
Commission could refrain from taking into con- 
sideration rights accruing to the employee in respect 
of annual leave or long service leave, loss of 
accumulated sick leave entitlements and other 
matters of a similar kind. 

In calculating what was appropriate compensation the 
learned Commissioner acknowledged that he had taken 
account of what was said in Tak Lau Kwa v. Smartt but it 
should be noted at once that that case and Spire and 
Spanswick v. Perth Brick and Block Company each 
arose from the Commission's assessment of what was 
adequate compensation for loss of employment or loss of 
earnings under the provisions of subsection (4) of section 
100 of the former Act which is now substantially replaced 
by section 961 under which a clear power to award 
compensation is expressed. The nature of the Commis- 
sion's duty in assessing compensation in such cases is 
covered in the foregoing passages. 

At first instance Mr Dixon did not raise the present 
argument that the Commission is without power to 
award compensation though he referred to Metropolitan 
(Perth) Passenger Transport Trust v. Gersdorf 61 WAIG 
611 where at 614 Brinsden J. said: 

The present Act is silent as to what orders the 
Commission may make if it finds that an employee 
had been unfairly dismissed but it seems that it may 
make an order for an amount to be paid to the 
employee representing the wages lost during the 
period of unemployment less whatever the employee 
may have earned from employment with another 
employer during the same period, by reason of the 
definition of "industrial matter" in the Act. Such 
an order may be likened to an order in the nature of 
damages. 

Mr Dixon's submissions below went largely to denying 
that the Commission was entitled to assess compensation 
at large but was confined to assessment in the light of 
what the employee had lost by reason of termination. 
Upon this appeal however the company's challenge to 
the matter of compensation has been broadened and it is 
now claimed that the order for compensation for loss of 
employment was an error because no such power exists 
under the provisions of the Act. According to Mr 
Dixon's present submission the only powers that the 
Commission has in relation to the payment of lost wages 
or compensation are:— 

1. Power to order reinstatement or re-employ- 
ment and to order payment of wages which the 
employee would have earned less the amount which 

he has earned elsewhere during the relevant period. 
This is what was determined by Kwinana Construc- 
tion Group Pty Ltd v. Electrical Trades Union of 
Workers (WA Branch) 1954 WAIG 51, Princess 
Margaret Hospital for Children v. Hospital Salaried 
Officers' Association, WA Union of Workers 1975 
WAIG 543 at 545 and Metropolitan (Perth) 
Passenger Transport Trust v. Gersdorf supra. 

2. Power to be implied by reason of section 29 (b) 
(ii). 

3. Power to order the payment of compensation 
for loss of employment or loss of earnings under 
section 961 of the Act. 

As asserted above, where the Western Australian 
Industrial Appeal Court has approved the payment of 
moneys it is confined to the payment of lost wages. In 
Metropolitan (Perth) Passenger Transport Trust v. 
Gersdorf supra the question at issue concerned the 
jurisdiction and power of the Commission in relation to a 
claim by an employee that he had been unfairly dismissed 
from employment pursuant to section 29 (2) (a) of the 
Act. In his decision Brinsden J. referred to the right of 
the Commission to order re-employment and observed at 
page 613:— 

. . . The power sprang from the definition of 
"industrial matter" in the legislation. Section 61 of 
the former Act granted the Commission power to do 
a number of things including determining an 
industrial matter. These words were defined 
generally to include' 'all matters effecting or relating 
to the work, privileges, rights and duties of 
employers or workers in any industry" and more 
specifically, referred to "the dismissal of or refusal 
to employ any person or class of persons". The right 
to order re-employment appears to have been first 
recognised in Kwinana Construction Group Pty Ltd 
v. Electrical Trades Union Workers 34 WAIG 51, 
though there the expression used was re-employ- 
ment. Subsequently the right was recognised in 
Princess Margaret Hospital for Children v. Hospital 
Salaried Officers' Association 55 WAIG 543, where 
Burt J., as he then was, pointed out that the right in 
the Commission was to order re-employment not 
reinstatement and that view was confirmed by a 
subsequent case Cliffs Western Australian Mining 
Co Pty Ltd v. Association of Architects, Engineers, 
Surveyors and Draughtsmen of Australia 57 WAIG 
486. Both in the Kwinana case and in the Princess 
Margaret case the right in the Commission to make a 
supplementary order, not only ordering re-employ- 
ment but also that the employer compensate the 
employee for lost wages between the date of 
cessation of the employment and the re-employment 
was recognised, though as Burt J. observed, it is 
better to make an order for a lump sum for that 
period because the employee may have obtained 
substitute employment during the period and the 
wages derived thereby ought to be taken into 
account in calculating the lump sum payable. It may 
be fair comment as the learned author of the article 
"Reinstatement of Employees by State Industrial 
Tribunals" 54 ALJ 706 observes in respect of what 
had been done under the earlier Act that "no other 
State has managed to do so much with so little". 

His Honour then continued in terms of the passage 
earlier quoted which Mr Dixon referred to the 
Commission below. 

It is also correct that in matters before the Commission 
where other factors have been included in consideration 
of compensation those cases have been in relation to 
section 961 or its predecessor section 100 (4) in which 
specific reference was made to both forms of 
compensation namely compensation for loss of employ- 
ment and loss of earnings. Those factors however do not, 
in our opinion, justify Mr Dixon's next proposition that 
there is no power to order the payment of money for 
unfair dismissal where there is no reinstatement or re- 
employment. In the decisions referred to the Western 
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Australian Industrial Appeal Court recognised that there 
was power to do what in each case the Commission had 
done even though there is no express power either to 
award compensation or to make an order for re-employ- 
ment. Those decisions however did not purport to define 
the limits of power. At least since the decision in Cliffs v. 
Association of Architects 58 WAIG 1067 the 
Commission has acted in accordance with its under- 
standing that it is empowered having regard to equity, 
good conscience and the substantial merits of the case to 
ensure that an employee is in as good a position as he 
would have been had he not been unfairly dismissed. The 
decision of the Commission in Court Session in Cliffs v. 
Association of Architects was delivered in August 1978. 
It upheld an appeal against a decision that the company 
re-employ a superintendent whom it had dismissed. The 
decision set aside that order, affirmed the termination of 
service, and awarded compensation in full and final dis- 
charge of all claims pertaining to his employment with 
that company. Collier C. as he then was, with whom the 
other members agreed, made the following 
observation:— 

This Commission is charged with the 
responsibility of acting according to equity, good 
conscience and the substantial merits of the case 
when exercising its jurisdiction under the Act. In my 
view it would be an inequitable decision and one 
devoid of good conscience if the Commission found 
that the termination of a worker's service was harsh 
and unjust yet took no action to reinstate the worker 
or provide some alternative remedy. Where the 
employer has been found to have acted harshly or 
unjustly in a termination he should not be able to 
maintain his decision simply on the assertion of 
irretrievable breakdown of relationship unless he is 
prepared to fairly compensate the worker for the 
loss of his job. What that compensation should be 
would depend on the circumstances of the 
individual case but the nature and salary of the 
position together with the likelihood of gaining 
similar employment elsewhere, housing and related 
matters, disruption to family life are factors which 
come readily to mind. 

The decision was not tested on appeal and the upshot 
was that members of the Commission have followed the 
same course and have from time to time made orders for 
compensation where employees are found to have been 
unfairly dismissed but "reinstatement" appears to be 
inappropriate. 

In 1981 in O'Dwyer v. Karratha Recreational Council 
(Inc) 61 WAIG 850 the Full Bench of the Commission 
took the same course as that taken by the Commission in 
Court Session in Cliffs v. Association of Architects. The 
case concerned an appeal from a decision of a 
Commissioner who found unfair dismissal but declined 
to order reinstatement and instead ordered compensa- 
tion. The appellant argued that the Commissioner failed 
to consider the proper basis for compensation. In the 
course of a short judgment in which Cort C. concurred 
the President upheld the power to award compensation. 
We repeat a passage from his reasons:— 

The dismissal of an employee is an industrial 
matter within the meaning of section 7 of the 
Industrial Arbitration Act 1979 and is a matter over 
which the Commission is empowered to act. The 
power to order compensation is incidental to that 
power. 

In Kwinana Construction Group v. ETU 34 
WAIG 51 Jackson J. said:— 

... in my view, a claim by a union that a 
dismissed employee should be reinstated is a 
matter relating to the dismissal, and it follows 
that in determining a dispute consequent on a 
dismissal the Court has power to make an order 
for reinstatement and such other incidental 
matters, including payment of wages from the 
time of dismissal, as the Court considers just 
and equitable. To hold othemise would be to 

imply some restriction on the Court's powers of 
settling and determining a dispute for which 
there is no warrant in the Act. 

See also Princess Margaret Hospital Board v. 
Hospital Salaried Officers Association 55 WAIG 
543. 

Section 29 (2) (a) of the Act in part enables an 
employee, himself, to refer to the Commission a 
claim that he has been unfairly dismissed from his 
employment. Such a claim is expressly one by an 
employee in relation to whom the Commission may 
exercise jurisdiction under section 23. 

The Commission has cognisance of it as an 
industrial matter together with the power to order 
reinstatement and to do what is fair and right in 
relation to the matter under subdefinition (h) of 
section 7. 

The Commission was not dealing with breach of 
contract and in this case did not err in failing to 
order compensation on a similar basis to the 
measure of damages for breach of contract. 

The President went on in that case to refer to and 
adopt what Collier C. had had to say regarding the 
factors which should be taken into account in respect of 
compensation and what was proposed in upholding the 
appeal was that there be an order for compensation for 
loss of income to the appellant for three months from 
dismissal. The third member of that Full Bench, Kelly 
S.C., also upheld the appeal and agreed with the order 
proposed. He commented:— 

In a case in which the Commission finds that an 
employee has been unfairly dismissed, but cannot 
reasonably be reinstated in his employment, the 
terms of the contract of service may well have a 
bearing upon any determination the Commission 
may make as to compensation for loss of employ- 
ment. But both the decision to order a compen- 
satory payment and the decision as to the amount of 
any such payment are matters of discretionary 
judgment to be exercised in this jurisdiction 
"according to equity, good conscience and the 
substantial merits of the case" (section 26) and not 
necessarily according to rules developed in other 
jurisdictions. 

Upon the conclusion of this present appeal the matter 
was reserved for consideration and on Friday 15 May 
1987, while the matter was still under consideration, the 
Industrial Appeal Court brought down a decision which 
bears upon the matter presently under discussion. We 
refer to appeal No. 2 of 1987 which concerned the 
present parties and in which the Association of 
Draughting, Supervisory and Technical Employees, 
Western Australian Branch unsuccessfully appealed 
against a decision of the Full Bench which had rejected 
an appeal by that organisation claiming that the 
Commission constituted by Coleman C. had made an 
order in relation to other employees of the company in 
the absence of any proper evidence as to the proper level 
of compensation for each affected employee. The 
Industrial Appeal Court unanimously dismissed the 
appeal. The learned President of the Court referred to 
the text of the order under appeal which was in the 
following terms:— 

Where an employee elects not to return to work, 
then upon receipt of written advice of this to the 
company, a payment in addition to moneys paid to 
the employee on or about 5 September shall be made 
by the company for the period from the date of 
resignation or dismissal until the date of this order, 
from which shall be deducted four weeks' wages 
paid in lieu of notice on 5 September 1986. 

No other entitlement shaU accrue for the purposes 
of any additional payment to that payout which was 
made when the resignation or dismissal was effected 
on or about 5 September. 
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His Honour did not think the order was inequitable or 
contrary to the provisions of the Act or natural justice or 
any other concept. At page 7 he said:— 

In any event as the authorities now stand I would 
have thought it difficult to have sustained an 
argument that compensation payable to these 
employees could have been assessed on any basis 
other than as appears in the order consistent with 
the decisions of Kwinana Construction Group Pty 
Ltd v. the Electrical Trade Union of Workers (1954) 
WAIG 51; Princess Margaret Hospital for Children 
v. the Hospital Salaried Officers Association of WA 
(1975) WAIG 543 at 545 and Metropolitan 
Transport Trust v. Gersdorf (1981) WAIG 611. 
Those cases recognised that the Commission in 
making an order for reinstatement, may also make a 
supplementary order that the employer compensate 
the employee for lost wages between the date of 
cessation of employment and re-employment, 
though recognising that the sum derived by a 
calculation required by such an order might need to 
be discounted by reason of wages received by the 
employee through having obtained substitute 
employment. I know of no case which supports the 
proposition that the Commission in an application 
for reinstatement has power to award compensation 
in the nature of common law damages. The case of 
Tak Lau Kwa v. Smartt 64 WAIG 858 which was 
cited to us by the appellant, does not seem to be in 
point since it was decided under the provisions of 
section 961 of the Act where a clearly stated power 
was given to the Commission, in the circumstances 
of the section, to order the employer to pay such 
sum of money as it considers adequate as compen- 
sation for loss of employment or loss of earnings. 
That section has no relevance to these employees 
since their right to compensation, if any, is to be 
found in the definition of "industrial matter" in 
subparagraph (c) of the definition which appears in 
section 7 (1) of the Act. Even if the advocate for the 
union had asked the Commissioner to adjourn the 
making of the order until the union had had time to 
present further evidence in respect of the individual 
circumstances of each employee not wishing to 
return to work, with a view to obtaining an award of 
compensation greater than a reimbursement of lost 
wages, it would have been a matter of law for the 
Commissioner to have decided whether he had the 
power to award anything more by way of compen- 
sation than the three cases earlier cited support. 

Kennedy J. agreed that the appeal should be dismissed 
for the reasons given by the Full Bench and for the 
reasons given by the President of the Court. In reference 
to compensation he merely observed that the appeal 
raised no question as to the amount of compensation 
ordered and no question as to the basis of the award. 

Olney J. considered that the appeal raised two distinct 
questions, the first is of no concern in the present matter 
but the second issue is of.relevance, it appears at pages 9, 
10 and 11 of his judgment and it is necessary to refer to 
the matter at some length:— 

The second and perhaps more important issue 
raised in this appeal relates to the measure of 
compensation that can be awarded in circumstances 
where an order for re-employment is made. The 
authorities appear to me to be all one way, namely 
that the upper limit of compensation is measured by 
the salary or wages lost in the period between the 
unfair dismissal and the re-employment. It is a 
matter of simple logic that if the dismissal is held to 
be unfair to the extent that justice and equity 
demand that the employer should be obliged to re- 
employ the dismissed employee it would be grossly 
unfair to deprive the employee of the wages he 
otherwise would have earned in the period between 
his dismissal and his re-employment. And although 
it is not put on that basis that seems to be the 
reasoning implicit in the decisions of the former 
Court of Arbitration in Kwinana Construction 

Group Pty Ltd v. Electrical Trades Union (1954) 34 
WAIG 51 and this Court in Princess Margaret 
Hospital v. Hospital Salaried Officers Association 
(1975) 55 WAIG 543 and Metropolitan (Perth) 
Passenger Transport Trust v. Gersdorf (1981) 61 
WAIG 611. I am unaware of any decision of this 
Court approving an order for re-employment 
supplemented by an order for the payment of 
' 'compensation" in excess of the wages which other- 
wise would have been earned by the dismissed 
employee. In the absence of authority suggesting 
that an order for re-employment can be 
accompanied by an order for payment of a money 
sum based upon considerations additional to those 
referred to in the decision cited, it must necessarily 
follow that so far as the employees in the instant case 
are concerned the order made by the Commission at 
first instance went to the limit of its authority and 
accordingly there was no occasion for it to inquire 
further touching the circumstances of the employees 
concerned. The appellant and those represented by 
the appellant can have no cause for complaint. 
Conceivably, the respondent could well have 
complained to the extent that the order was 
arbitrary in nature and did not make provision for 
the bringing to account of earnings derived in the 
intervening period but the respondent did not 
appeal on that issue. 

When a dismissed employee seeks an order for re- 
employment following a claimed unfair dismissal it 
must be assumed that if offered re-employment 
same will be accepted and it follows that any award 
of a money sum representing wages lost in the period 
between dismissal and re-employment is payable 
only upon re-employment. I am however aware of 
the decision of the Commission in Court Session in 
Cliffs (Western Australia) Mining Co Pty Ltd v. 
Association of Architects, Engineers, Surveyors and 
Draughtsmen (1978) 58 WAIG 1067. The order 
made by the Commissioner at first instance set out 
at page 1067 of the report appears to have been 
made consistently with the law as declared from 
time to time by this Court and its predecessor. The 
order made by the Commission in Court Session 
varying the order at first instance whereby re- 
employment was refused but a finite money sum was 
ordered to be paid to the dismissed employee "in 
full and final discharge for all the claims pertaining 
to his employment with (the employer)" is a 
departure from the previous decisions and, with 
respect, the observations of Commissioner Collier 
(as he then was) reported in the penultimate para- 
graph of his reasons at p. 1070 do not appear to be 
supported by any authority. In that case, the 
decision of the Commission in Court Session was 
not tested on appeal and in my opinion it should not 
be regarded as authority for the proposition that in a 
case where a dismissal has been found to be unfair 
an award in the nature of the compensation or 
damages may be made in the absence of an order for 
re-employment. Nor should it be regarded as 
authority for the proposition that compensation 
may be assessed with regard to factors other than the 
salary or wages lost during the period of non 
employment. 

Mr Nisbet conducted the unsuccessful appeal on 
behalf of the Association as appellant and Mr Dixon 
appeared on behalf of the company as respondent. In 
that case there was, as-distinct from the present case, an 
order for re-employment but in the quoted passages are 
statements which are in point in the present debate, as to 
whether or not the Commission is empowered to order 
compensation in lieu of an order for re-employment 
when reinstatement is not an appropriate course. 

The decision is of course binding upon the Full Bench 
and full weight is to be accorded to dicta which is in 
point. The order under consideration in these proceed- 
ings did not contemplate an order for re-employment 
accompanied by an order for payment of a money sum 
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based on considerations additional to those referred to in 
the well known decisions which affirmed the 
Commission's power to order re-employment. We are 
concerned with a different question in this appeal namely 
whether the Commissioner lacked the power under the 
Industrial Relations Act to order compensation in lieu of 
reinstatement. That question has not been decided by the 
Western Australian Industrial Appeal Court and we 
consider it to be out duty to decide the matter for 
ourselves, guided by the observations falling from their 
Honours on matters which are directly in point. 

In this as in all such cases the fundamental issue is the 
alleged unfair dismissal and it might equally be said the 
fundamental remedy which the Act provides is what is 
loosely called reinstatement. As to this the power of the 
Commission is unique, but although the principle object 
is to ensure continuity of employment, the power of rein- 
statement is not expressed in the Act. We think it is the 
duty of the Commission where a dismissal has been 
shown to be unfair to look to reinstatement of the 
employment relationship as the appropriate remedy 
unless there is good reason to do otherwise, and we 
adhere to what was said in the decision of the Full Bench 
in Max Winkless Pty Ltd v. Bell and Another 66 WAIG 
847 at 848, in which reference was made to authority 
which holds that reinstatement ought not to be ordered 
where it is impractical or there is a genuine distrust and 
lack of confidence. So where, for one reason or another, 
reinstatement is inappropriate, and the Commission is 
obliged to deal with the matter in accordance with equity, 
good conscience and the substantial merits of the case, 
the assessment of adequate compensation in lieu of an 
order for re-employment would appear to be an appro- 
priate alternative form of fair and equitable relief. That 
as we understand it was the basis of the decision in Cliffs 
v. Association of Architects (supra). In 1979, the year 
following that case, the law was, by enactment, consoli- 
dated and amended, inter alia, as to the rights and duties 
of employers and employees and the legislation re- 
enacted section 7 in its original form including paragraph 
(h). There is in such cases no rigid rule but there is room 
to suppose that the legislature approved the interpreta- 
tion implicit in that decision in which the Commission in 
Court Session, which was at that time the most senior 
constituted part of the Commission, invoked a power to 
award compensation in lieu of reinstatement. The 1979 
legislation retained in the definition section 7, subpara- 
graph (h), and it was removed in the course of amend- 
ments as a result of Act 94 of 1984, no doubt because 
section 26 substantially reproduces its provisions. 

Two other enactments since the Cliffs v. Association 
of Architects case have had significant effect upon the 
authority of the Commission in relation to dismissal. 
Firstly, section 29 enabled an employee in his own right 
to bring a claim:— 

(a) that he has been unfairly dismissed from his 
employment; or 

(b) that he has not been allowed by his employer a 
benefit not being a benefit under an award or order 
to which he is entitled under his contract of service. 

Furthermore subsection (4) of section 100 which is 
now repealed was at that time a further change and it 
dealt with the transmission from an Industrial Magistrate 
to the Commission of a case where an employer is con- 
victed of an offence amounting to victimisation. The 
purpose of such a provision was to enable the matter to 
be dealt with in accordance with the jurisdiction of the 
Commission. In the present Act section 961 substantially 
reproduces the provisions of that subsection and 
provides that the Industrial Magistrate, after imposing 
such penalty as he considers just, is required to transmit 
the case to the Commission and the Commission may 
after affording the person so convicted and the employee 
or the person against whom that offence was committed 
an opportunity to be beared:— 

(a) If the person so convicted is an employer, 
order the employer — 

(i) to reinstate the complainant in his 
employment; 

(ii) to pay to the complainant such sum of 
money as the Commission considers 
adequate as compensation for loss of 
employment or loss of earnings; or 

(iii) both to reinstate the complainant in his 
employment and to pay him the sum of 
money referred to in paragraph (ii) of this 
paragraph, 

as is appropriate in the circumstances and as the 
Commission considers just; or 

(b) If the person so convicted is a person other 
than an employer, order that person to pay the 
complainant such sum of money as the Commission 
considers adequate as compensation for loss of 
employment or loss of earnings, 
but the complainant is not entitled to compensation 
both under this section and otherwise for the same 
loss of employment or loss of earnings. 

Under the repealed legislation there was no similar 
provision and the change which in substance has been 
retained has the effect of invoking the jurisdiction of the 
Commission for the purpose of dealing with matters over 
which the Industrial Magistrate obviously has no 
jurisdiction. The section sets out the circumstances in 
which the stated powers may be exercised but in respect 
of the power to reinstate a person in his employment and 
to pay adequate compensation for loss of earnings, there 
is of course abundant authority in the cases already 
referred to that such a power springs from the definition 
of "industrial matter". It will be noted that the power of 
the Commission so expressed in circumstances covered 
by the section extends to ordering compensation against 
persons other than an employer and it will be further 
noted that the closing words of the section exclude the 
possibility of compensation being awarded other than 
under the section. Those words are capable of referring 
to compensation for loss of employment or loss of 
earnings awarded otherwise under the Act, that is under 
some broader general power, as well as at common law. 

The subsequent history of industrial legislation has 
seen the re-enactment of relevant provisions in sub- 
stantially the same form notwithstanding that the Com- 
mission as variously constituted has time and again made 
orders in the nature of compensation in appropriate 
cases such as the present. Unless directed by higher 
authority the Commission is naturally loath to overrule 
decisions which have been widely followed where there is 
an arguable basis to support those decisions. 

As affirmed in the cases cited, the Commission has 
power to effect reinstatement although there is no 
express power in the Act to order re-employment and, as 
Mr Nisbet has submitted, it may be considered a 
necessary corollary that there is a power, though 
unexpressed, to award compensation. We would put the 
proposition as the President endeavoured to do in the 
case of O'Dwyer v. Karratha Recreational Council (Inc), 
simply on the basis of the Commission's jurisdiction to 
deal with the matter referred to it. Section 23 provides 
the Commission with the obligation to ' 'enquire into and 
deal with an industrial matter" and apart from section 
961, as observed, there is no expression of what the 
Commission may or may not do in dealing with "the 
matter". The power to order relief arises in accordance 
with the way it was explained in the decision in the 
Princess Margaret Hospital case, where the matter was 
clearly a dispute in relation to an industrial matter and an 
order directing employment was regarded, for the 
reasons ascribed by Burt J., as the exercise of power 
within jurisdiction. The validity of the conclusion 
reached in that case and the reasoning which supported it 
is sustained notwithstanding that the interpretation of 
"industrial matter" no longer contains paragraph (h). If 
paragraph (h) is regarded as the basis of the jurisdiction 
to make orders in the nature of reinstatement then the 
Commission would have no such power consequent 
upon its removal. That has not been contended in these 
proceedings and we think the correct view is that para- 
graph (h) was part of but not the sole basis of the 
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jurisdiction. Fundamentally the jurisdiction to make 
orders exists because the Commission is commanded in 
the exercise of jurisdiction, i.e. in respect of an industrial 
matter, to act according to equity, good conscience and 
the substantial merits of the case. As it was with section 
69 the successor to that section, section 26, authorises 
and directs the Commission to grant relief or redress in 
the same terms and subsection (1) (c) picks up part of 
what was contained in paragraph (h) in relation to the 
need to have regard for the interests of persons 
immediately concerned and for the interest of the 
community as a whole. 

The claim before the learned Commissioner was 
clearly an industrial matter which related to unfair 
dismissal and in the event of unfairness an order for re- 
employment would have been an order within power. In 
our opinion the jurisdiction of the Commission in 
relation to an order for compensation in lieu of reinstate- 
ment is sustained upon the same basis as jurisdiction to 
order re-employment. In that sense it is to be found in the 
definition of industrial matter in paragraph (c), alter- 
natively in that paragraph in conjunction with part of 
paragraph (b) referring to conditions which are to take 
effect upon the termination of employment, alternatively 
because the question before the learned Commissioner 
was a matter affecting or relating to the work privileges, 
rights or duties of an employee in an industry. That this 
was an industrial matter is not disputed but it is claimed 
that on a proper analysis of the Act and the authorities 
the Commission does not have the necessary power to 
award compensation. Mr Dixon did contest the 
jurisdictional basis to order payment of money in that 
there was no subsisting relationship of employer and 
employee. That is always so in dismissal cases no less 
where an order for re-employment restores the relation- 
ship. If, however, there is a distinction to be made on 
that basis we would treat it as immaterial on the basis that 
in each case the orders arise out of an "industrial 
matter" which the Commission is charged to deal with 
and in this case it was to determine a dispute. In doing 
that the Commission has power to order reinstatement 
and to make incidental orders but in the present case it is 
very likely that reinstatement would have been an unfair 
imposition on both employer and employee who were 
regarded as unable to re-establish the trust fundamental 
to their working relationship. The power to order re- 
employment, according to Wilson J. in Slonim v. 
Fellows 1984 (8 IR 175 at 181) is always to be exercised 
with caution having regard to the circumstances of the 
case. In this case the common practice of providing 
compensation by way of alternative relief was adopted to 
effect what was regarded as a fair settlement of the 
industrial matter which the Commission was called upon 
to deal with. We are unable to uphold the submission 
that the Commission was without power to make such an 
order. 

Compensation. 
With the aid of Counsel the learned Commissioner 

separately considered the consequences to P of his unfair 
dismissal and the provision of adequate compensation. 
He published supplementary reasons covering the close 
consideration given to aspects which affected P's 
prospects of re-employment. These matters the learned 
Commissioner has presented in some detail, in summary 
he took the view that at 49 P seemed to have little 
prospect of comparable employment in the same area or 
location. In terms of lost entitlements he was shown to be 
in receipt of $30 691 per annum by way of basic salary 
and for the previous 12 months his gross earnings were 
$56 652. At 57 he would have been eligible for a super- 
annuation payout of the order of $33 000. On the other 
side of the ledger it was noted that P had received 
payments on termination totalling some $12 700 which it 
was necessary to take into account. 

It appears that a most careful consideration was given 
to the effect of a variety of factors on P's prospects for 
employment. We refer by way of example to the 
conclusion by the learned Commissioner that because P 

was disillusioned with changes in the style of manage- 
ment he was unlikely to have remained in the job until 
retirement. Indeed the matter went further than that, Mr 
Dixon had referred to a number of matters which in his 
submission were matters which affected P's expectation 
of continuing in employment. Among these matters Mr 
Dixon mentioned that P had limited his employment 
potential by refusing promotion; that there was a con- 
tractual entitlement to terminate the employment by four 
weeks' notice; and that P's conduct during the events 
which culminated in his dismissal should be taken into 
account in calculating compensation. The learned 
Commissioner did not respond to each of these matters 
specifically but by way of a general response and we 
reproduce the concluding passage of his reasons which 
contains that general response and reveals the extent to 
which he took account of the effect of P's conduct which 
he regarded as reasonable in the circumstances. 

Of fundamental importance to the assessment of 
compensation in this case is the period for which Mr 
Pepler's employment might reasonably have been 
expected to continue with the Company. Under 
management policies which existed prior to 30 June 
1986 it could be stated with a degree of certainty that 
he would remain with the Company until 
retirement. Indeed, one of the factors which 
enthused Mr Pepler when he was seeking the 
employment with the Company in 1981, was the 
style of management and "the human relations 
philosophy" that the Company then pursued and of 
which he wanted to be part. But the Company's 
position altered with the implementation of new 
policies in the period since the controlling interest in 
the joint venture took over management. Mr Pepler 
made his position quite dear immediately prior to 
his unfair dismissal. The relationship between him 
and the Company was at that time strained. The 
independence which has characterised Mr Pepler's 
service with the Company and indeed is demon- 
strated by his rejection of promotional oppor- 
tunities came to the fore. He had resolved to take a 
course of action which was not compatible with the 
line that management had adopted. Whilst aspects 
of his behaviour were reasonable in the circum- 
stances, it cannot be claimed that Mr Pepler's 
relationship with the Company was sufficiently 
stable to conclude that his employment would have 
continued until his retirement. 

If in looking at the period for which Mr Pepler 
could reasonably have been expected to continue in 
employment, the situation is assessed in the absence 
of the unfair dismissal, then his position would have 
been comparable with that which confronted other 
members of staff that rejected the company's 
requirement to accept and acknowledge the change 
in the conditions of their employment. It is the relief 
that was ordered v/ith respect to these employees 
that the respondent submits may be appropriate to 
consideration in the present case. However this 
suggestion discounts the significant difference 
between the position of those other members of 
staff and Mr Pepler. The determination of an 
irretrievable breakdown in the working relationship 
between Mr Pepler and the company, pre-empted 
the applicant's election to return to the company's 
workforce. This line of argument does not provide 
any further assistance in determining the period for 
which Mr Pepler may reasonably have been 
expected to coritinue in employment with the 
company and importantly it does not allow some 
limitation to be implied, as to the period for which 
compensation is to be assessed. 

In discharging my responsibilities under section 
26 of the Act, I consider that for the purposes of 
determining compensation, a salary rate of $30 691 
per annum plus the relevant operations and shift 
allowances should be taken into account. Having 
regard for the losses suffered by Mr Pepler as a 
result of the unfair dismissal, I order an amount of 
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$48 000 be paid to him. This, in my view satisfies the 
test of adequacy and addresses the factors cited in 
this decision. 

(see pages 7, 8 and 9 of the 
Supplementary Reasons for Decision.) 

On the face of it the learned Commissioner has taken 
account of P's conduct contrary to the assertion of 
failure to do so contained in ground 6 of the appeal. P's 
behaviour was adjudged reasonable in the circumstances 
and as we have said earlier in these reasons we accept that 
the learned Commissioner was entitled to come to that 
conclusion. 

By way of further argument Mr Dixon raised other 
matters to which we will briefly allude. In our opinion he 
failed to establish that the assessment took into account 
matters that were not sufficiently related to the matter 
before the Commission, or that it was not sufficient to 
award a lump sum without attributing a value to each 
relevant factor. The learned Commissioner was trying to 
fix a fair and adequate sum for the loss of employment, 
there are no hard and fast rules, one can only apply the 
very general standard which is that which is just and 
equitable. That task like the matter of deciding whether 
or not P's dismissal was industrially unfair, involves an 
exercise of judicial discretion. In neither of these matters 
has there been shown any warrant for the Full Bench to 
interfere with the exercise of the judicial discretion and 
we have sufficiently elaborated the reasons which move 
us to take that view. 

Finally, it is necessary to make brief reference to the 
remaining ground of appeal, ground 5, which alleges that 
there was insufficient evidence to support findings that P 
would have difficulty securing employment and would 
have to settle for something less remunerative. We note 
that Mr Dixon did not elaborate on that assertion and Mr 
Nisbet merely referred us to the transcript at page 103 
and following where P gave evidence of difficulties in 
finding employment on other occasions when he had left 
the appellant's employ. The Commissioner was made 
aware of the existence of some prospect that employment 
might be obtainable with another Pilbara company 
which had advertised for a train controller, he made 
reference to this but it appears that there is something 
unique about the system operated by the appellant which 
was seen to constitute a countervailing factor affecting 
P's prospects of readily obtaining alternative employ- 
ment in the position of train controller. In short it was 
not shown that there was any material error made in the 
Commissioner's findings concerning P's propsects of re- 
employment. 

For the foregoing reasons we propose that the appeal 
be dismissed. 

Order accordingly. 

Appearances: 
Mr H.J. Dixon (of Counsel) on behalf of the 

appellant. 
Mr P.R. Nisbet (of Counsel) on behalf of the 

respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 202 of 1987. 

Between Robe River Iron Associates, AppeUant and the 
Draughting, Supervisory and Technical Employees 
Western Australian Branch, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner J.F. Gregor. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 7th day of May 1987 and having heard 
Mr H.J. Dixon (of Counsel) on behalf of the appellant 

and Mr P.M. Nisbet (of Counsel) on behalf of the 
respondent and the Full Bench having reserved judgment 
on the matter and judgment being delivered on the 15th 
day of June 1987 wherein the Full Bench unanimously 
dismissed the appeal and gave reasons therefor, it is this 
day, the 15th day of June 1987 ordered that the appeal be 
dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — Appeal to Full Bench. 

Bharathan Kangatheran 
and 

Boans Limited. 
No. 445 of 1987. 

NO AWARD. 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner O.K. Salmon. 

Perth 4th day of June 1987 

Dismissal of proceedings — Triviality — Appealed — 
Section 49 — Appeal dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is an appeal against a decision 
by a single Commissioner to dismiss a claim for unfair 
dismissal, a claim v/hich having been entered had been 
the subject of a conference under section 32 of the Act 
with a view to conciliation of the issues. 

That process had reached the point where some form 
of offer had been made of re-employment, if the oppor- 
tunity arose. It was regarded by the applicant, who was 
the appellant before us, as an offer which was marked by 
uncertainty and that seems to have been a cause for his 
concern. When the offer was made in the conference 
stage the parties agreed that the conference be adjourned 
and the applicant would consider the offer. It was 
furthermore agreed, and effectively it became a direction 
of the Commission, that the result would be advised to 
the Commission in two days following the offer, that 
being 11 February. That did not eventuate. That is to say 
the applicant did not report to the Commission. 

The respondent advised the Commission on the 11th 
that the matter had not been settled and the offer had 
been extended to 13 February. Thereafter there v/as 
correspondence between the parties but the matter of the 
offer — the acceptance of the offer or its rejection — was 
not determined. Finally, the applicant was directed to 
attend proceedings before the Commission for the 
purpose of showing cause why the claim should not be 
struck out. That occurred on 20 March and the transcript 
of those proceedings indicates that the learned 
Commissioner, Kennedy C., endeavoured to ascertain 
from the applicant an explanation of what she regarded, 
obviously, as inordinate delay in prosecuting his claim. 
She referred to it as "appearing to be a dereliction of the 
prosecution of the claim". 

The proceedings proved fruitless from her standpoint 
in that she was obviously not satisfied by anything put by 
the applicant, that he had properly pursued the matter of 
his claim, particularly in the light of his failure to attend 
on 11 February as directed. 
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In the course of her remarks she indicated that the 
proceedings were expensive proceedings and that in the 
public interest there was a necessity for the applicant to 
assiduously apply himself to the pursuit of his claim and 
that, in her view, clearly he had not done so. 

It is true that at this stage the applicant received a 
communication from the Commission, directly from the 
Associate of the Commissioner, which in part told him 
that he was obliged to indicate whether he wished to 
proceed or not with his claim but that he would have to 
notify the Commission forthwith. He did so indicating 
that he wished to proceed. That letter and that advice to 
the Commissioner was followed by the proceedings to 
which I have referred on 24 March and the interchange 
which occurred between the Commissioner and the 
applicant which resulted in his failure to satisfy the 
Commission why the application should not be struck 
out. The Commissioner determined to dismiss the claim 
and did so by order, and published reasons for having 
done so. 

The reasons indicate:— 
. . . having heard the applicant on his own behalf 

and having heard the agent of the respondent and 
having regard for all that was before the Commis- 
sion I have decided that this application should be 
dismissed pursuant to section 27 (1) (a) of the Act. 
An order of dismissal will now issue. 

The order although it is not immediately before me in 
the papers as I recall recites that it is issued pursuant to 
the powers of the Commission under the Act. 

Section 27 (1) (a) provides for dismissal at any stage of 
the proceedings if the Commissioner is satisfied that the 
matter or part thereof is trivial; further proceedings are 
not necessary or desirable in the public interest; that the 
person who referred the matter to the Commission does 
not have sufficient interest in the matter or for any other 
reason the matter or part should be dismissed or the 
hearing thereof discontinued as the case may be. 

The precise reasons why dismissal was ordered in this 
case are not immediately identified but it is amply evident 
in the transcript that the Commission was of the view 
that this matter was trivial in the sense that there had 
been a failure of the applicant to pursue his claim. There 
was the overriding factor of the expense to the public 
involved and the unsatisfactory efforts after some 
months which had been made to bring it to any sort of 
conclusion. Those were the reasons. As I say, without 
specifying whether they fall under one or other hands of 
section 27, there is no doubt in our view that the 
Commissioner was entitled to reach the opinion which 
led her to issue the order. 

Nothing that the appeUant raises in his grounds of 
appeal or has said to us this morning would alter that 
view. 

This Commission has in the exercise of its jurisdiction 
under section 29 considerable responsibility to the public 
and to the litigating public in particular, those who come 
before it with claims, those who are respondents to those 
claims. There are many, many applications of a similar 
sort which are dealt with day by day and there is every 
reason why individual Commissioners dealing with them 
are at pains to ensure some reasonable expedition in the 
prosecution of those claims. 

In this case the appellant has been afforded every 
reasonable opportunity and has evidently failed to the 
satisfaction of the Commissioner concerned and the 
result has been brought about, through his own inaction, 
the dismissal of the claim. 

We see no reason to interfere with that decision and 
the appeal is dismissed. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 445 of 1987. 

Between Bharathan Kangatheran, Appellant and Boans 
Limited, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner O.K. Salmon. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 4th day of June 1987 and having heard 
Mr B. Kangatheran on his own behalf and Mr P.J. 
Cooke on behalf of the respondent and judgment being 
delivered on the said 4th day of June 1987 wherein the 
Full Bench unanimously dismissed the appeal and gave 
reasons therefor, it is this day, the 4th day of June 1987 
ordered that the appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — Appeal to Full Bench. 

Newbold Nominees Pty Ltd trading as 
Eclipse Carpet Cleaners 

and 
Edward Simon Whitlock. 

No. 187 of 1987. 

Sales Representative Cleaning Services 

BEFORE THE FULL BENCH 
His Honour the President D.J. O'Dea, 

Commissioner J.F. Gregor, 
and Commissioner W.S. Coleman. 

Perth 25th day of May 1987 

Entitlements — appeal — outstanding retainer and 
moneys due under contract — found by majority on 
appeal that contract was one of service — amount 
owing as commission not ascertainable — appeal 
relating to employer/employee relationship dismis- 
sed — remission for inquiry as to commission 
owing. 

Reasons for Decision. 
THE PRESIDENT: This is an appeal against the 
decision of Kennedy C. comprising an order dated 2 
February 1987 requiring Newbold Nominees Pty Ltd 
trading as Eclipse Carpet Cleaners (the appellant) to pay 
to Edward Simon Whitlock (the respondent) $415.40. 
That sum included $265.40 which was said to be owing as 
commission for the performance of services by the 
respondent for the appellant. The claim for an order 
pursuant to section 29 (b) (ii) described the claim in 
respect of that item as follows:— 

Outstanding commission on business obtained by 
myself before leaving (which has since been 
performed). 

In part the appeal is directed against the order to the 
extent that it affects the payment of that sum of $265.40 
on the ground that the Commissioner erred in finding 
that it was owing under the terms of a written agreement 
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entered into between the parties. A more fundamental 
ground of appeal rests upon the claim that the Commis- 
sioner erred in law in concluding that the respondent was 
an employee of the appellant. 

The grounds as stated in the notice of appeal do not 
comply with the requirement that a notice must specify 
reasons why it is alleged there is an error of law. In fact 
the appellant's case rested substantially upon the same 
arguments which were unsuccessfully advanced at first 
instance. In those proceedings the primary submission 
went to the claim that jurisdiction was barred because the 
respondent was not an employee, however upon the 
application of various tests to the employment circum- 
stances, it was determined that the relationship between 
the appellant and the respondent was that of employer 
and employee. This was held to be so notwithstanding 
the terms of the written agreement entered into between 
them which in Clause 6 described the respondent as an 
independent contractor. 

Put shortly, the reasons for the decision which gave 
rise to the order under appeal appear to be based upon 
the Commissioner's view that there was a reservation of a 
right to control or direct the manner in which the relevant 
work was carried out, along with restrictions as to 
minimum price to be charged and the absence of a 
unilateral right to delegate to others the service to be 
performed. 

According to the appellant the reasons for decision 
failed to make reference to other relevant factors such as 
the respondent undertaking independent contractual 
relationships for others. There was also, according to the 
appellant, a failure to resolve conflict of evidence as to 
the level of flexibility allowed to the respondent in 
carrying out his tasks. More particularly, it is alleged that 
the Commissioner failed to treat the written agreement in 
an appropriate way, that is, by regarding it as the best 
evidence by which to resolve any ambiguity as to the 
nature of the relationship between the appellant and 
respondent. Rather, it is said the Commissioner put the 
written agreement aside and sought to determine the 
nature of the relationship by an analysis of what was 
done in practice according to the evidence. The appellant 
also alleged that the Commissioner misdirected herself as 
to the question of the onus of proof that there was juris- 
diction to hear the matter. In my opinion there is really 
no substance in this last submission and for reasons that 
will appear it is unnecessary to deal with it. 

So far as the respondent is concerned he appeared in 
person on the hearing of the appeal but declined to make 
any submissions. 

The initial claim by the appellant that the Commission 
had no jurisdiction to deal with this matter required a 
determination as to whether the arrangement between 
the appellant and respondent was a contract of employ- 
ment or for services, and the learned Commissioner was 
required to ascertain the facts and, as she put it "assess 
them qualitatively in the light of the total contractual 
relationship". The existence of a written agreement 
covering the relationship was an important factor and I 
venture to think that the significance of its terms were 
discounted. Where there is a written agreement it is the 
principal though not the only source of information as to 
the nature of an employment relationship. This was the 
approach taken in Australian Mutual Provident Society 
v. Allan (1978) 52 ALJR 407, which established that in 
determining that relationship a court is confined to con- 
sideration of the terms of the agreement, express or 
implied, in the light of the circumstances surrounding the 
making of it without reference to the manner in which 
the parties subsequently acted, unless the subsequent 
conduct amounted to an agreed modification of the 
original agreement. Secondly, while all relevant terms are 
to be considered, the decisive criterion for determining 
the nature of the relationship is the extent to which the 
person, whose status as employee or independent con- 
tractor is in issue, is under the direction or control of the 
other party with regard to the manner in which he does 
his work. Thirdly, an express provision purporting to 
define the status of the party in question cannot receive 

effect according to its terms if it contradicts the effect of 
the agreement as a whole because the parties cannot alter 
the true relationship by putting a label on it. If, however, 
the relationship is ambiguous and capable of being that 
of employee or independent contractor the agreement 
made by the parties is the best material from which to 
resolve the ambiguity and determine the status of the 
position in question: see also Narich Pty Ltd v. 
Commissioner of Payroll Tax — Privy Council (1984) 58 
ALJR 30. 

I have read the transcript of evidence and also the 
written agreement in accordance with which the 
following services were to be performed: 

(A) To procure contracts between the Company 
and members of the public for the cleaning of 
carpets by the Company's contractors. 

(B) To carry out the cleaning of carpets pursuant 
to contracts which have been procured, and to 
procure contracts between the Company and 
members of the public for the cleaning of carpets. 

It is unnecessary to reproduce the terms in full, 
however, Clause 6 is important, it provides: 

It is a fundamental term of this Agreement that 
the Contractor shall perform the services as an 
independent contractor of the Company. Nothing 
herein contained shall be so construed as to deem 
the Contractor to be an employee or servant or 
partner of the Company and the Contractor shall 
not bring any claim against the Company in respect 
of any damage or injury suffered by the Contractor 
in giving effect to this Agreement. 

In effect the learned Commissioner came to regard 
that provision as ineffectual because, on the view she 
took of the evidence, in practice the appellant exercised 
or reserved to itself the right to exercise a decisive degree 
of direction and control of the manner in which the 
respondent carried out his work. The reasons for 
decision are not instructive beyond that which I have 
already pointed out and the express conclusion which is 
contained therein: 

After careful consideration of the facts I have 
concluded that the relationship between the 
applicant and the respondent was that of employer/ 
employee. That being the case, Clause 6 of Exhibit 1 
is rendered ineffectual. 

It appears from the transcript of evidence that the 
respondent had considerable experience of the services 
he was to perform and it follows that he needed no 
training or supervision in respect of those services save 
that his work programme followed a prepared schedule 
of customers and times and the programme had to be 
adhered to. The respondent was unable to contract with 
a customer at a price below a stipulated minimum and 
could not without prior permission delegate to another 
the services he had contracted to perform. There were 
differences of degree in the respective versions given by 
the respondent and by Mr Roberts, on behalf of the 
appellant, as to the extent to which the respondent was 
under the direction of the appellant. The reasons for 
decision make no express reference to Clause 7 of the 
agreement but that clause purports to exclude authority 
to control the manner in which the work is to be 
performed in this way: 

Save as herein provided to the contrary, the 
Company shall not seek to direct or control the 
manner in which the Contractor performs the 
services, except to the extent to which the Company 
customarily directs or controls the manner in which 
the contractors perform services for the Company. 

The meaning of that provision is not at all clear, but if 
one is to make sense of it it appears to be the intention to 
limit any power of direction and control over the manner 
in which the services are performed to that direction and 
control which may be appropriate between a principal 
and an independent contractor as distinct from an 
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employer and his employee. In the AMP case (supra) 
consideration was given to the terms of one clause in an 
agreement which provided inter alia that: 

The business of your agency is to be conducted in 
a manner approved by the Society and in accordance 
with practices set out . . . and as laid down by the 
Society . . . from time to time. 

(at page 409) 

Their Lordships recognised that this provision was 
capable of indicating that the Society had complete 
control over the agency but when its terms were read 
together with the clause that purported to define the 
relationship as that of principal and agent it was con- 
strued as applying only to such practices as could be laid 
down by a principal for his agent. I would respectfully 
adopt that approach in attempting to ascribe a proper 
meaning to Clause 7 of the present agreement. If that is 
its proper construction the finding of the learned 
Commissioner that control is reserved to the appellant 
company is seen to be at odds with the written agreement 
of the parties. 

Furthermore it does not appear, as a matter of fact, 
that the appellant prescribed or claimed the right to pre- 
scribe the manner in which the respondent went about 
actually procuring contracts, and as he had experience in 
cleaning carpets, he needed no direction or guidance in 
that regard. That is not to say that he was not subject to 
direction as to where, when and upon whom he was to 
attend for the purpose of performing one or other or 
both of such services, that being a necessary result of the 
nature of the enterprise conducted by the appellant 
which enabled it to have control of the tasks to be 
allotted as distinct from the manner in which those tasks 
were to be performed. 

The primary facts consisted of the respondent's 
uncontested account of how he operated, from this the 
learned Commissioner drew an inference that in reality 
the appellant was capable of exercising control over his 
work. In particular it was found that the respondent was 
not controlled or directed in the manner in which he 
carried out his work but that the appellant reserved to 
itself a right to such control. Applying the principles laid 
down in the AMP case (supra), I consider the learned 
Commissioner erred in drawing that conclusion and/or 
in failing to pay proper regard to the terms of the written 
agreement. In accordance with the principles laid down 
in the AMP case it is from the terms of the written agree- 
ment that one must discover the nature of the relation- 
ship in issue unless the facts establish that the parties 
have modified those terms. In the light of the written 
agreement and in particular the terms of Clause 7 which 
excludes a right of control in the appellant, and having 
regard to the nature of the evidence which the respondent 
gave as to subsequent conduct, the finding that the 
respondent enjoyed the status of an employee was not 
one which, in my opinion, could reasonably be made and 
I would uphold the first ground of appeal. 

In case I am mistaken I proposed to deal briefly with 
the second ground. It seems to me there are two basic 
issues raised. The first involves construction of the agree- 
ment, the second relates to a dearth, or absence, of 
evidence as to the amount of $265.40. 

Clause 2 provides: 
The company shall as from the 19th day of July 

1984 pay to the Contractor a commission for each of 
the services performed by the Contractor for the 
Company at the rate paid by the Company from 
time to time to its contractors for providing such 
services, provided that no commission shall be 
payable in respect of any carpet cleaning contract 
procured as a result of the services which the 
Company considers it undesirable to execute or in 
respect of any carpet cleaning contract for which the 
Company after exercising reasonable diligence 
cannot obtain payment or in respect of any carpet 
cleaning contract which has been duly cancelled. 

Put shortly the appellant claims that upon its proper 
construction no commission is payable under Clause 2 
unless (as distinct from until) all of the events mentioned 
have occurred, so that no commission was payable at all, 
in the present case, after the agreement had terminated. 
The practice of the company, according to Mr Roberts, 
was that commissions were only paid while the contract 
remained on foot. In my opinion that is not the effect of 
Clause 2 which actually specifies that commission will be 
paid for each of the services performed but payment is 
subject to a rider as set out in the proviso in which, as it 
seems to me, the word "payable" is used as the 
equivalent of "paid", so that although the right to 
receive payment of a commission arises when the service 
is performed, payment is postponed until the happening 
of the events and the right to payment may be defeated if 
the events do not occur. 

As to the question of evidence, I have referred to that 
part of the respondent's original claim which asserts that 
the services have already been performed and refers to 
the amount of commission as $265.40. The rate of 
commission was 10 per cent but the evidence goes no 
further than I have indicated. Mere acceptance of the 
assertion owes something I think to the fact that the 
hearing was preceded by a conference at which the sum 
claimed would have been already discussed and the 
subsequent proceedings were concerned predominantly 
with the jurisdictional question. If it became necessary I 
would reject the second ground of appeal but I would 
suspend the operation of the order and remit the matter 
for further hearing and determination so that proper 
inquiry could be made as to the amount of any commis- 
sions remaining owing having regard to my interpreta- 
tion of Clause 2. 

However, on the basis of my view that the nature of 
the relationship is determined by the written agreement I 
would propose that the appeal be upheld. 

COMMISSIONER GREGOR: This is an appeal by 
Newbold Nominees Pty Ltd trading as Eclipse Carpet 
Cleaners (appellant) against a decision of the Commis- 
sion which resulted in an order dated 2 February 1987 for 
the payment, inter alia, of $265.40 in outstanding 
commission payments by the appellant to the 
respondent. The order was made by Kennedy C. in 
disposal of an application by Edward Simon Whitlock 
(respondent). It appears that Mr Whitlock had entered 
into a contract with the appellant in July 1984. On 
Thursday 12 June 1986 he gave two weeks' notice of 
termination of the contract and told the appellant that he 
was going to set up his own carpet cleaning business. 
Later and on Monday 16 June 1986 the contract was 
summarily terminated. As a result of the termination Mr 
Whitlock claimed that he had been deprived of a retainer 
due to him for the period of notice he would have worked 
in accordance with what he said were his terms of 
contract. The balance of the claim is for commissions he 
says are owing to him in accordance with the contract 
prior to its date of termination. 

The appellant says that the Commission erred in law. 
The grounds of appeal are:— 

(1) The Commission erred at law in concluding 
that the respondent was an employee of the 
appellant. 

(2) The Commission erred in its conclusion that 
the respondent was, under the terms of his contract 
of service with the appellant, owed $265.40 in out- 
standing commission payments by the appellant. 

The appellant mounts its attack on the decision of the 
Commissioner in ground (1) of the appeal under two 
hears. The first is that the Commissioner wrongly 
reversed the onus of proof when the question of juris- 
diction had been posed by the appellant, that question 
going to the issue of whether the contract was one of 
service or for services. It was the view of the appellant 
that because Mr Whitlock had lodged the claim the onus 
therefore fell upon him to prove it; that he is required to 
prove on the balance of probabilities that as an employee 
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of the appellant he was denied a benefit to which he had a 
contractual entitlement. The second head of the 
argument, and what appears to be the most substantial 
part of the appeal on the first ground, is that the 
appellant believed that the Commission erred in its treat- 
ment of the written contract between the parties. It is its 
view that the Commissioner, in her assessment of the 
nature of the relationship between the parties, appeared 
to have put the written agreement which existed between 
them and which had been produced before her in 
evidence in Exhibit 1 to one side and looked at a number 
of other factors which were present and disclosed in the 
evidence. While not complaining that it was necessary to 
examine the totality of the relationship, the appellant 
had submitted to the Commission below that there 
should be consideration and weight placed upon the 
written contract as an important factor in the relation- 
ship between the parties. This is because not only did the 
existence of the contract which described the relationship 
as being one of an independent contractor stand alone, it 
served the additional purpose of being the best evidence 
before the Commission to resolve any ambiguity if the 
nature of the relationship was found to be unclear 
following a consideration of the total facts disclosed in 
the evidence. 

In respect to the first head of the argument, the 
Commissioner had observed in her decision; 

The test to be applied in identifying whether a 
contract is one of employment or for services is a 
question of law and so is its application to the facts. 
It is necessary not only to find these facts but to 
assess them qualitatively in the light of the total 
contractual relationship. That is, it is a question of 
fact and degree. 

The Commissioner went on to find that; 
The burden of establishing the facts which shown 

the absence of jurisdiction lies with the party 
making such a claim. 

The Commissioner then moved to summarise the 
purpose of the business of the employer and described 
the relationship between the parties as it was erected by 
the terms of an agreement which had been exhibited to 
her. She specifically quoted Clause 6 of the Agreement 
which she observed was clearly designed to exclude the 
relationship of employer and employee. Notwithstand- 
ing the existence of the clause she opined that the 
fundamental question still remained as one of 
ascertaining what the employment was in practice and 
that the existence of a form of words which purported to 
describe the relationship as something that it was not, 
could be used as a mere device to prevent the true 
relationship being established. That relationship was 
then examined in detail by reference to the evidence 
which had been put before the Commission. It is clear 
from the Commissioner's decision that she analysed the 
matters which had been put to her and distilled from that 
analysis those issues which she believed were relevant to 
assist her to determine the form of the relationship. In 
doing so she observed that there were no deductions 
made by the respondent from the remuneration for 
taxation purposes, nor did it provide workers' compen- 
sation. Her reaction to this appears in her decision as 
follows; 

These aspects, particularly insofar as they relate 
to responsibilities which may arise as a result of the 
legal status of the contract need to be assessed in the 
light of the reality of the relationship and, in 
particular, the reality of the degree of direction 
exercised and capable of being exercised by the 
respondent over the applicant's work. 

She then concluded that; 
After careful consideration of the facts I have 

concluded that the relationship between the 
applicant and respondent was that of employer/ 
employee. That being the case, Clause 6 of Exhibit 1 
is rendered ineffectual. 

In my examination of the first ground of appeal I need 
take my analysis of the Commissioner's decision no 
further at the present. I turn instead to examine the 
principles to be applied. These principles have been 
subject to recent review in Australian Workers' Union v. 
Robe River Iron Associates (66 WAIG 1570) where His 
Honour the President referred to the principles which 
regulate the circumstances in which a Full Bench may 
review an exercise of judicial discretion. Although the 
principles are well settled, they have been reaffirmed by 
the Western Australian Industrial Appeal Court in Robe 
River Iron Associates v. Australian Workers' Union (67 
WAIG 320). The case is well known but in essence it 
involved the review of a decision of a single 
Commissioner by the Full Bench after the single 
Commissioner had found that a worker, one Acosta, had 
committed a breach of his contract of service such that 
the employer, when exercising its legal right to summarily 
dismiss him, had not exercised that right so harshly or 
oppressively as to amount to an abuse of it. In his 
decision Mr Justice Brinsden noted that in the decision of 
the Full Bench the President had examined the evidence 
and concluded that there was no reason why he should 
differ from the Commission below. The text of the 
learned Judge's decision on page 321 then notes the 
following which I believe is relevant: 

He then went on to consider the Commissioner's 
assessment of the industrial fairness of the decision 
to dismiss. That, he though, was a matter of 
discretionary judgment. In this regard I am in 
agreement with the President. I took that view in 
Undercliffe Nursing Home v. the Federated 
Miscellaneous Workers' Union of Australia (65 
WAIG 385) and so did Olney J. in the same case: 
(see his remarks at the bottom of his judgment on 
page 389). As he was unable to detect any error in 
the Commissioner's reasoning, he concluded that it 
was impermissable to substitute a different view, 
should it be the case that the Full Bench held a 
different view, unless the Commissioner had erred 
in some respect fundamental to the resolution of the 
matter, which in his opinion he had not done. 

The learned Judge reinforced his view of the matter in 
his review of the judgment of the Senior Commissioner 
where he made the following observation: 

Having mis-stated the correct approach, the 
Senior Commissioner then examined the evidence 
overlooking the injunction which is clearly stated in 
Kwinana Construction Group Pty Ltd v. the Electri- 
cal Trades Union of Workers by the then President 
Jackson J., as he then was, in these terms 

This court should always, I think, be 
reluctant to differ from the Conciliation 
Commissioner on questions of fact, 
particularly when he has heard and seen the 
witnesses and we have not; 

The then President did allow that there were 
occasions when that court should differ from a 
Conciliation Commissioner, but they were limited 
to cases where it had been shown the findings of fact 
were wrong or the inferences drawn from those 
findings were wrong. 

(at page 322) 
This dicta supports the principles laid down in House 

v. The King (55 CLR 499) and De Winter v. De Winter 
(23 ALR 211). They are, in my respectful view, clear 
guidelines as to the duty of the Full Bench in reviewing 
the decision of a single Commissioner on appeal. 

When applied to the instant case I can find no 
indication that the Commissioner below has done 
anything other than to cite what she believed to be law in 
the matter and rationally and logically analyse the 
evidence and come to a conclusion. The Commissioner 
knew that her duty was to find the facts and assess them 
qualitatively in the light of the total relationship. She 
observed that this was a question of fact and degree, and 
also correctly in my view, that the burden of establishing 
the facts which show the absence of jurisdiction lies with 
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the person who would make that assertion. Concerning 
the second head of argument in ground (1) of the appeal I 
can see no warrant for the assertion that the Commis- 
sioner has not examined each of the facts and drawn con- 
clusions from them. Nor is there anything to support the 
proposition that in respect of the Clause 6 of the Agree- 
ment that she did anything other than consider it in a 
proper light given the evidence that was before her. There 
is no ground on which one can conclude that she did not 
give the existence of the clause sufficient weight. There is 
ground to conclude that she went throught a procedure 
of the identification and isolation of facts in the relation- 
ship which were necessary to enable her to reach a con- 
clusion as to the true nature of the relationship. 

It may well be that a member of an appeal bench could 
reach a different conclusion on the facts. However, on 
the dicta quoted above that would be contrary to the 
function of the Full Bench. The Commissioner below 
had the information before her, the benefit of the 
appearance of witnesses and the opportunity of hearing 
the issues first hand. The appellant has failed to convince 
me that in any sense the Commission has misdirected 
itself concerning the exercise of judical discretion. I find 
no support for the assertions made in support of both 
heads of argument in ground (1) of the appeal. I would 
therefore dismiss that ground. 

In respect to ground (2) of the appeal I have had the 
advantage of reading the comments made by His Honour 
the President and I respectfully agree with him. It follows 
that I would also remit the matter for further hearing and 
determination as to whether an amount of $265.40 is due 
to the appellant. 

COMMISSIONER COLEMAN: This appeal against an 
order issued by Kennedy C. pursuant to section 29 (b) (ii) 
of the Act is, in the first instance, based on the claim that 
the Commissioner erred in law in concluding that the 
respondent was an employee of the appellant. 

Mr Whitlock (the respondent) was engaged by 
Newbold Nominees Pty Ltd trading as Eclipse Carpet 
(the appellant) early in July 1984. An agreement was 
subsequently entered into by the parties on 19 July 1984. 
The document provided that the respondent, identified 
as "the contractor", had agreed to perform the services 
described in the Schedule included upon terms set out 
therein. The Schedule stated:— 

"The services"* 
(A) To procure contracts between the Company 

and members of the public for the cleaning of 
carpets by the Company's contractors. 

(B) To carry out the cleaning of carpets pursuant 
to contracts which have been procured, and to 
procure contracts between the Company and 
members of the public for the cleaning of carpets. 

[*Strike out whichever of (A) or (B) is 
inapplicable.] 

The direction required as to the specification of duties 
under paragraphs (A) and (B) of the Schedule was not 
executed in the agreement, however it was the 
respondent's understanding that he was hired as a 
member of the sales team for the appellant, that is to 
procure contracts for the cleaning of carpets. Some 
months later he was asked to operate the carpet cleaning 
equipment. At times his engagement changed between 
performing as a sales person in procuring contracts and 
as an operator completing contracts on behalf of the 
appellant. These changes in the duties were occasioned 
by operators' absences due to illness or because of their 
abandonment of appointment. The respondent was able 
to undertake these various facets of the enterprise and 
this appears to have been effected on occasions without 
warning in order to meet the contingencies of the 
operation. In addition to these duties, the respondent 
undertook training of operators at the direction of the 
appellant. It was within the context of the performance 
of these duties and the contract that the parties had 
entered into that the Commissioner considered the 

jurisdictional issue of whether or not the respondent was 
an employee, or as identified in the agreement, an 
independent contractor. In my view, Kennedy C. 
correctly stated the task required of her in that:— 

The test to be applied in identifying whether a 
contract is one of employment or for services is a 
question of law and so is its application to the facts. 
It is necessary not only to find these facts but to 
access them qualitatively in the light of the total 
contractual relationship. 

(Page 2 of the Reasons for Decision) 
Although the law attaches considerable significance to 

the expressed terms that parties have entered into in their 
contract, Courts have held it proper to look beyond the 
stated intention of the parties to determine the true 
nature of the relationship. In Cam and Sons v. Sargent 
(1940) 14 ALJR 162, Dixon J. set out the relevant 
principles in the following terms:— 

... in a matter of this sort the Court should look 
to the substance of the transaction and not treat a 
written agreement, which was designed to disguise 
its real nature, as succeeding in doing so if it 
amounted merely to a cloud of words and, without 
really altering the substantial relations between the 
parties, described them by elaborate provisions 
expressed in terms appropriate to some other 
relation . . . 

(At page 163) 
Again in Massey v. Crown Life Insurance Co (1978) 2 

All ER 576, Lord Denning M.R. stated:— 
The law, as I see it, is this: if the true relationship 

of the parties is that of master and servant under a 
contract of service, the parties cannot alter the truth 
of that relationship by putting a different label upon 
it. 

(At page 579) 
However Lord Denning went on to say:— 

On the other hand, if (the parties) relationship is 
ambiguous and is capable of being one or the other, 
then the parties can remove that ambiguity, by the 
very agreement itself which they make with one 
another. The agreement itself then becomes the best 
material from which to gather the true legal relation- 
ship between them. 

(At page 580) 
This reasoning was cited with approval in the Judicial 

Committee of the Privy Council in AMP Society v. 
Chaplin (1978) 18 ALR 385 at 389-390. The conclusion 
that their Lordships drew from a detailed examination of 
the written agreement was that the clause which stated 
that the relationship between the Society and Mr Chaplin 
was that of principal and agent and not master and 
servant was consistent with the contract as a whole. 
However, while it was noted that it is not legitimate to 
use as an aid in the construction of the contract, anything 
which the parties have said or have done after it was 
made [Whitworth Street Estates Ltd v. Miller (1970) 1 All 
ER 796 at 798) the Privy Council acknowledged that the 
subsequent dealings of the parties might have amended 
or varied the contract. On the basis of this:— 

It is therefore proper to consider the subsequent 
actings, so far as they have been relied on by counsel 
in argument or by the learned judges of the Supreme 
Court, for the limited purpose of seeing whether 
they have had the effect of varying the written 
agreement. 

[AMP Case {supra) at 392-393) 
The agreement entered into between the respondent 

and the appellant does not in the face of it disclose any 
inconsistency in its provisions with the respondent's 
status as an independent contractor under Clause 6 of 
Exhibit 1. However, despite the restriction that ". . .the 
Company shall not seek to direct or control the manner 
in which the contractor performs the services ..." under 
Clause 7 of the agreement, the evidence submitted in the 
initial hearing was sufficient for Kennedy C. to conclude 
that Clause 6 was "rendered ineffectual". 
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In addressing the task which confronts the Full Bench 
in this appeal, the approach stated by Lord Donaldson 
M.R. in O'Kelly v. Trusthouse Forte (1983) All ER456 at 
477 is worthy of note:— 

When reviewing such a decision, the only problem 
is to divine the direction on law which the lower 
court gave to itself. Sometimes it will have been 
expressed in its reasons, but more often it has to be 
inferred. This is the point of temptation for the 
appellate court. It may well have a shrewd 
suspicion, or gut reaction, that it would have 
reached a different decision, but it must never forget 
that this may be because it thinks that it would have 
found or weighed the facts differently. Unpalatable 
though it may be on occasion, it must loyally accept 
the conclusions of fact with which it is presented 
and, accepting those conclusions, it must be 
satisfied that there must have been a misdirection on 
a question of law before it can intervene. Unless the 
direction on law has been expressed it can only be so 
satisfied if, in its opinion, no reasonable tribunal, 
properly directing itself on the relevant questions of 
law, could have reached the conclusion under 
appeal. This is a heavy burden on an appellant. I 
would have thought that all this was trite law, but if 
it is not, it is set out with the greatest possible clarity 
in Edwards v. Bairstow (1955) 3 All ER 48. 

The evidence submitted to the learned Commissioner 
did not disclose an ambiguity in the relationship between 
Mr Whitlock and the appellant which could have been 
resolved by reference to the "best evidence" that is the 
agreement; but that evidence did disclose that the subse- 
quent actings of the appellant in the exercise of control 
and direction had the effect of varying the written 
agreement. The relationship which ensued was that 
between employer and employee. 

I find no reason to dispute the weight given to factors 
considered by the learned Commissioner and would 
therefore dismiss the first ground of appeal. 

As to the second ground of appeal that the Commis- 
sion erred in its conclusion that the respondent was, 
under the terms of his contract of service with the 
appellant, owed $265.40 in outstanding commission 
payments by the appellant, I have had the advantage of 
reading the reasons of His Honour, the President. I 
concur with the conclusions reached and agree that the 
matter should be remitted for further hearing and deter- 
mination as to whether an amount of $265.40 is due to 
the respondent. 

THE PRESIDENT: By majority decision the appeal 
insofar as it relates to the question of whether the 
respondent was an employee of the appeUant is 
dismissed. Otherwise the appeal is upheld and the opera- 
tion of the decision of Kennedy C. suspended. The 
matter is remitted for further hearing and determination 
as to whether an amount of $265.40 is due to the 
appeUant. 

Order accordingly. 

Appearances: 
P.J. Cooke on behalf of the appellant. 
The respondent on his own behalf. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 187 of 1987. 

Between Newbold Nominees Pty Ltd trading as Eclipse 
Carpet Cleaners, Appellant and Edward Simon 
Whitlock, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner J.F. Gregor, 
and Commissioner W.S. Coleman. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 19th day of March 1987 and having 
heard Mr P.J. Cooke on behalf of the appellant and the 
respondent on his own behalf and the Full Bench having 
reserved judgment on the matter and judgment being 
delivered on the 25th day of May 1987 wherein the Full 
Bench:— 
— By majority decision dismissed the appeal insofar as 

it relates to the question of whether the respondent 
was an employee of the appeUant; and 

— Unanimously found that the operation of the 
decision of Commissioner S.A. Kennedy given on 
the 2nd day of February 1987 in matter No. 799 of 
1986 should be suspended and the matter remitted 
for further hearing and determination of the proper 
amount of any commissions owing. 

and gave reasons therefor, it is this day the 25th day of 
May 1987 ordered that:— 

1. The appeal insofar as it relates to the question 
of whether the respondent was an employee of the 
appellant be dismissed; 

2. The operation of the decision of Commissioner 
S.A. Kennedy given on the 2nd day of February 
1987 in matter No. 799 of 1986 be suspended; and 

3. The said matter No. 799 of 1986 be remitted to 
Commissioner S.A. Kennedy for further hearing 
and determination of the proper amount of 
commissions owing. 

By the FuU Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — Appeal to FuU Bench. 

The State School Teachers' Union of Western AustraUa 
(Incorporated) 

and 
The Chairman, Hedland College Council. 

No. 186 of 1987. 

Lecturer Education 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner W.S. Coleman. 
Perth 8th day of May 1987. 

Termination of employment — appeal — preliminary 
submissions regarding jurisdiction — contract of 
employment — found to have been terminated in 
accordance with the terms of the contract — seeking 
to establish a dismissal — found an appeal that 
Commission had jurisdiction — claim dismissed 
without consideration of merits — operation of 
decision suspended — matter remitted for further 
hearing. 

Reasons for Decision. 
THE PRESIDENT: The following is the unanimous 
decision of the FuU Bench. This appeal arises from pro- 
ceedings before the Commission brought by the State 
School Teachers' Union of Western Australia 
(Incorporated) on behalf of Christopher William 
Hayden, a Lecturer in Basic Education, who was 
employed in that category on conditions of service 
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applicable to "appointments with tenure" by the 
Council of Hedland College which operates under and by 
virtue of the Colleges Act 1978. Employment began on 
30 August 1983 in accordance with conditions of service 
specified by the Council with the approval of the appro- 
priate Minister in accordance with section 31 of that Act. 

The following conditions are of relevance:— 
4.—Appointments with Tenure. 

1. Contract of Employment. 
(i) The appointment of each employee shaU in 

the first instance be subject to review for a 
period of not more than three years from 
the date of appointment. 

(ii) Subject to subclause (i) of this clause, on 
the expiry of any period subject to review, 
the Council shall confirm or terminate the 
appointment or require an additional 
period of review for a further period not 
exceeding 12 months, at the conclusion of 
which additional period of review the 
Council shall confirm or terminate the 
appointment. 

(iii) Employees covered by Clause 4 shall be 
engaged on either a full-time or a fraction 
of full-time basis; and where the employ- 
ment is on a fraction of a full-time basis 
the salary payable shall be a proportion of 
an appropriate full-time salary prescribed 
by Schedule A of this Statement according 
to the fraction of full-time being worked. 

(iv) The Council may at its discretion waive the 
requirement for a period subject to review 
in full or in part. 

(v) During the period subject to review or 
additional period of review, and subject to 
the provisions of Clause 4 (2) the contract 
may be terminated by either side by not 
less than three months notice during the 
first 12 months and by six months' notice 
thereafter, such notice to be given in 
writing or by the payment or forfeiture, as 
the case may be, of three or six months 
salary except as provided in Clause 8 of 
this Statement. 

3. Contract After Confirmation of Employment: 
An employee whose appointment has been 
confirmed by the Council shall hold such appoint- 
ment until the employee — 

(i) retires. 
(ii) is retired in accordance with Clause 4 (4). 
(iii) resigns by giving six months' notice in 

accordance with Clause 4 (i) (v). 
(iv) has proven mental or physical incapacity. 
(v) is dismissed in accordance with Clause 8 

(i). 

Before the expiry of three years from the date of 
appointment Mr Hayden was notified of the Council's 
decision not to confirm the appointment in terms which 
informed him that it was:— 

. . . resolved not to confirm your appointment 
with tenure under the provisions of Clause 4 (v) of 
the Conditions of Service Your contract of employ- 
ment will therefore lapse in six months from this 
date and your period subject to review will be 
appropriately extended. 

(Exhibit 2) 
The letter referred to the reasons on which the decision 

not to confirm the appointment had been made. 
Termination was effective six months from 15 July 1986, 
in the meanwhile Mr Hayden was suspended from 
teaching for some time. 

Proceedings instituted by way of a compulsory con- 
ference were unavailing and the Commission constituted 
by Martin C. proposed to hear, by way of reference, a 
claim on behalf of Mr Hayden for orders that the 
Council be required to provide a specific list of allega- 
tions against him relied upon in reaching the decision to 
terminate the contract of employment; that the Commis- 
sion declare that the notice of termination given by the 
Council was unreasonable and/or unfair and that it be 
directed to withdraw it; that the Commission declare that 
the suspension of Mr Hayden from teaching duties was 
unreasonable and/or unfair and that the Council be 
directed to reinstate him in teaching duties. 

Proceedings relating to the claim opened before 
Martin C. on 8 January 1987 and were confined to sub- 
missions on behalf of the Council that the Commission 
was without jurisdiction to make the orders which were 
sought by the union, and submissions in response. In 
outline it was contended that the Commission lacked 
jurisdiction firstly, because in the circumstances there 
was no dismissal but Mr Hayden's employment ended 
purely because of a decision not to confirm the appoint- 
ment, and secondly, the conditions of service combined 
with powers under the Colleges Act gave rise to a right of 
appeal in the matter of a dismissal and if the termination 
of Mr Hayden's employment be so regarded then section 
23 (3) (d) of the Industrial Relations Act 1979 proscribes 
any intrusion by the Commission. 

On behalf of the union those submissions were 
strongly contested and both sides confined their sub- 
missions to the jurisdictional issue and avoided matters 
going to the merits of the claim as such. The proceedings 
were adjourned at that point to enable the learned 
Commissioner to determine whether there was jurisdic- 
tion so as to permit him to proceed with the claim (as to 
the need to do so see the decision of the Full Bench in 
Springdale Comfort Pty Ltd v. Building Trades 
Association of Unions of Western Australia and Others 
— matters Nod. 849-853 of 1986 — as yet unreported). 

On 3 February 1987 it was ordered that the claim be 
dismissed and in the course of his reasons for deciding to 
adopt that course, Martin C. stated:— 

. . . that the contract of employment between the 
parties concluded, came to an end or was terminated 
in accordance with the terms of that contract and no 
grounds exist for a claim that the employee was 
unfairly or unjustly dismissed. 

The appeal now before us challenges that conclusion 
on the ground that it constitutes an error in law and the 
union seeks a decision that Mr Hayden was dismissed 
and that the matter be remitted to the Commission for 
determination according to law. 

The first tasks is to determine, in the light of the 
material produced and the known circumstances, 
whether Mr Hayden was dismissed, bearing in mind the 
premise on which the Council rested its argument that 
there was no jurisdiction. Martin C. posed these 
questions - "Has he been dismissed?, Has the contract of 
employment been terminated?, Did the contract of 
employment come to an end by the passage of time?, or 
did he in fact remain in the employment of the Council?'' 
The line of reasoning he adopted was that appointment 
with tenure implied permanency in contrast to appoint- 
ment as a limited term employee. He recognised that 
appointment with tenure is qualified in that it is subject 
to review [see Clause 4.1 (i)], and on the expiry of the 
period of review the employer must confirm or terminate 
the appointment or require further review not exceeding 
12 months at the conclusion of which the Council shall 
confirm or terminate the appointment [see Clause 4.1 
(ii)]; and that the contract of employment may be 
terminated by either party by notice during the period 
subject to review [see Clause 4.1 (v)]. 

He found that in substance what the Council did was 
to resolve (no doubt for the reasons stated) that the 
appointment would not be confirmed on the expiry of 
the three year period subject to review and advised him 
accordingly so that he might have early notice of that 
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intention. He was also advised that his contract of 
employment would lapse in six months and his period 
subject to review was extended to coincide with that 
event. Martin C. attributed that extension of review to a 
mistaken belief on the part of the Council that the pro- 
visions of Clause 4.1 (v) of the conditions of service 
required that the Council give six months' notice even 
though what was done in resolving not to confirm the 
appointment appears to fall within Clause 4.1 (ii). 

The salient finding which the learned Commissioner 
made was that all in all the Council brought to an end the 
contract of employment in accordance with its terms. 
Having so found he saw fit to dismiss the claim for the 
reason that Mr Hayden had full knowledge of the 
contract of employment which bound both parties, the 
terms of which were invoked in bringing that contract to 
an end and having been given notice he could not be said 
to be disadvantaged and in consequence no grounds 
existed upon which to claim that he had been unfairly or 
unjustly dismissed. By implication at least the finding, so 
expressed, amounts to a conclusion that no dismissal 
occurred which was the first jurisdictional point for 
determination and, bearing that in mind, the finding may 
be read as upholding the primary argument of the 
Council against jurisdiction and a rejection of the 
union's counter submission. Such a finding would justify 
dismissal of the claim as incompetent but the learned 
Commissioner did not purport to dismiss the matter on 
jurisdictional grounds. 

This appeal rests upon the proposition that the learned 
Commissioner found that the contract of employment 
was lawfully determined and erred in treating that as not 
amounting to a dismissal and failing to address the 
question of the unfairness of a dismissal in such 
circumstances. 

According to the union's argument, termination of the 
appointment pursuant to Clause 4.1 (ii) of the conditions 
of service would fall within the ordinary meaning of the 
word "dismiss". It relied upon a decision of the Full 
Court of the Supreme Court which upheld a decision of 
the Public Service Appeal Board which was considering 
the right of an officer to bring an appeal from a decision 
that he be dismissed and by a majority it rejected a sub- 
mission that there was no applicable appeal because there 
was a probationary period contained in the contract of 
employment, and a termination of service during, or at 
the end of, or immediately after the end of that period, 
even though such termination was without the consent of 
the officer, was not a dismissal. The majority of the 
Appeal Board held that the compulsory termination of 
employment during the probationary period would fall 
within the ordinary meaning of the word dismissal. 

The proceedings in the Full Court were numbered 1633 
of 1981 and titled In re Application for a Writ of 
Prohibition Ex parte the Public Service Appeal Board, 
and were unreported. In the leading judgment the 
learned Chief Justice observed that: 

. . . Under the present legislation the appointment 
of a permanent officer on probation is not, I think, 
an appointment for a fixed term it being the period 
of probation and an annulment of the appointment 
on the expiry of the period of probation cannot, I 
think, be said to be "a refusal to appoint to a 
permanent position". 

As His Honour described it in that particular case "the 
appointment as from the beginning was an appointment 
to a permanent position". That aspect of the legislation 
under which the public servant was employed indicated 
that it was not possible to view him during his probation 
as having no security of tenure in the service beyond the 
period directed by the Board and it would seem that if no 
action were taken at the expiration of that period then his 
probationary appointment would lapse [see Ex parte 
Wurth: re Tully (1954) 55 SR (NSW) 47 per Street C. J.J. 
In holding also that there had been a dismissal within the 
meaning of the Public Service Act, His Honour rejected 
the notion that the annulment of a probationary appoint- 

ment cannot be a dismissal. Each of the members of the 
Full Court supported the finding of the majority of the 
Public Service Appeal Board which was expressed in the 
following terms:— 

. . . The compulsory termination of the employ- 
ment during the probation period would fall within 
the ordinary meaning of the word "dismiss". The 
probation period was not constituted by a contract 
of employment for a fixed term which would expire 
at the end of that term on the basis that a permanent 
appointment could then be negotiated. The 
probationary period was contained within a 
permanent appointment commencing at the start of 
the probationary period itself . . . 

Before this Bench and in the proceedings below the 
union relied upon the above decision of the Full Court in 
order to demonstrate that Mr Hayden was in fact 
dismissed. If he was employed under conditions 
analogous to those discussed above we would be com- 
pelled to conclude that he was "dismissed" even if the 
contract of employment came to an end in accordance 
with its terms. However a point of distinction is evident 
in that appointments with tenure under the conditions of 
service do not provide for an appointment to a 
permanent position from the beginning, employment on 
a permanent basis occurs after an employee, appointed 
with tenure, has his appointment confirmed whereupon 
he holds that appointment until retirement, resignation 
or dismissal (see subclause 3 of Clause 4 headed Contract 
After Confirmation of Employment). Prior to that stage 
an employee who is appointed with tenure has, in our 
opinion, security of tenure limited to the period during 
which his appointment is subject to review and he cannot 
during that time be regarded as holding a permanent 
position from the beginning as was the case with the 
position in the Public Service Appeal case. Where the 
period subject to review is not contained within a 
permanent appointment, then to dispense with an 
appointee's service on the expiry of that period may not 
amount to a dismissal (see Ex parte Wurth supra). The 
distinction in regard to Mr Hayden's lack of permanent 
status suggests that the finding of the majority of the 
Public Service Appeal Board may not be applicable to his 
circumstances. 

The union placed particular reliance upon the follow- 
ing passage from the judgment of the learned Chief 
Justice in the decision of the Full Bench which upheld the 
finding of the Public Service Appeal Board: 

. . . Every contract of service for a fixed or for a 
indefinite term has within it expressly or by implica- 
tion a conditioned right in the employer to terminate 
the employment. If the condition is satisfied and the 
employment is terminated by the employer it may be 
said that the employee has ' 'consented to this state 
of affairs"; but he is dismissed nevertheless 
although not in breach of the contract. He is not 
unlawfully dismissed. But he is dismissed. 

His Honour was rejecting the idea that a dismissal is 
necessarily termination of service without consent of the 
employee and we have some doubt that he intended that 
termination of employment amounts to dismissal in 
every case. For example, in the case of termination by 
effluxion of time where a period of employment is fixed 
by agreement. The dicta relied upon, in our opinion, did 
not require the learned Commissioner to hold that failure 
to confirm the appointment on the expiry of the period 
subject to review amounted to a dismissal. 

It was only relevant to call in aid the Public Service 
Appeal Board decision if the learned Commissioner's 
view was correct and it is accepted that the intention was 
merely to exercise the right not to confirm the appoint- 
ment with tenure and to give adequate notice of that 
intention. According to the terms of the conditions of 
service that is a course that was not open to the Council 
except on the expiry of any period subject to review 
[Clause 4.1 (ii)]. The Council acted during that period at 
which time it is contemplated that either side may 
terminate the contract by notice [Clause 4.1 (v)]. The 
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conditions of service do not provide for any action 
pursuant to Clause 4.1 (ii) until the expiry of the period 
subject to review. There was evidence of confusion in the 
letter by which the Council purported to give effect to a 
resolution "... not to confirm your appointment with 
tenure under the provisions of Clause 4 (v) of the 
Conditions of Service", but even if that be disregarded as 
an inadvertent reference, the steps taken by the Council 
to bring Mr Hayden's service to an end appear not to be 
in accordance with the terms of the contract of employ- 
ment. On that basis, as indeed the union argued, it was 
entitled to seek redress from the Commission on the basis 
that the employee has been unfairly dismissed from his 
employment (secion 29). We think on that basis the 
learned Commissioner should have found that he had 
jurisdiction. 

The parties to the appeal hold different views as to the 
effect of the learned Commissioner's determination, 
according to the Council he did not decide the question 
of jurisdiction at all but dismissed the claim as having no 
basis according to the material already presented to him. 
In consequence the Council rejects the sole ground on 
which the union bases its appeal as an attempt to ascribe 
to the Commission a finding against jurisdiction which 
was not made. According to this version even if there was 
a dismissal so as to attract jurisdiction, it was lawful, it 
could have been anticipated, and it could not be 
described as unfair and for that reason it was decided to 
dismiss the whole claim at that stage. 

On the other hand according to the contention of the 
union the learned Commissioner wrongly concluded that 
what was done was legal according to the terms of the 
contract and therefore what was done did not amount to 
a dismissal at all, whereas, as illustrated in the Public 
Service Appeal Board case, though lawful, termination 
involves dismissal nevertheless. Furthermore the juris- 
diction of the Commission to inquire into the fairness of 
an employer's action is not excluded because a 
termination is lawful. 

The proceedings in relation to the claim relating to the 
termination of Mr Hayden's employment were at the 
point where it was expected that a decision would be 
made as to whether there was jurisdiction and it must 
have been anticipated that there would be a resumption 
of the adjourned hearing of the claim if jurisdiction was 
found. It seems to us unfortunate that in fact the con- 
clusion giving rise to the order of dismissal has pre- 
empted further inquiry into the fairness of the Council's 
action without opportunity for the union to be heard on 
the substance of the claim of unfairness as distinct from 
the question of jurisdiction. In the long run it may make 
no difference to the result of the claim, as to that we 
refrain from expressing an opinion, but since there is 
jurisdiction to deal with the matter of dismissal, 
consideration on the merits of the matters referred would 
in our opinion be the proper course. We think it is 
appropriate to suspend the operation of the order of 
dismissal and remit the matter of the claim to the 
Commission for further determination according to law. 
We propose this course notwithstanding the power of the 
Commission to order dismissal of a matter before it 
because we consider it was an error to make the finding 
which gave rise to the order of dismissal when there was 
no bar to jurisdiction and further proceedings were 
intended. The purpose of further proceedings being to 
permit the parties to be heard so that the Commission 
might ascertain whether in all the circumstances 
termination of Mr Hayden's employment has been 
unfairly exercised. 

Appearances: 
Miss H.M. Leslie (of Counsel) and with her Mr A.D. 

Lucev on behalf of the appellant. 
Mr R.E. Cock (of Counsel) and with him Mr M. 

Connell on behalf of the respondent. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 186 of 1987. 

Between the State School Teachers' Union of Western 
Australia (Incorporated), Appellant and the 
Chairman, Hedland College Council, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner W.S. Coleman. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 17th day of March 1987 and having 
heard Miss H.M. Leslie (of Counsel) and with her Mr 
A.D. Lucev on behalf of the appellant and Mr R.E. Cock 
(of Counsel) and with him Mr M. Connell on behalf of 
the respondent and the Full Bench having reserved 
judgment on the matter and judgment being delivered on 
the 8th day of May 1987 wherein the Full Bench 
unanimously upheld the appeal and found that the 
Commission below has jurisdiction, it is this day, the 8th 
day of May 1987 ordered that:— 

1. The appeal be upheld; 
2. The operation of the decision of Commissioner 

G.J. Martin given on the 3rd day of February 1987 
in matter No. CR584 of 1986 be suspended; and 

3. The said matter No. CR584 of 1986 be remitted 
to Commissioner G.J. Martin for hearing and 
determination. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

FULL BENCH — 
Appeals against decision 

of Industrial Magistrate — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 84 — Appeal to Full Bench. 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers 

and 
Robe River Iron Associates. 

No. 366 of 1987. 

CLIFFS ROBE RIVER IRON ASSOCIATES 
IRON ORE PRODUCTION AND PROCESSING 

AGREEMENT NO. 10 of 1979. 
Mining Iron Ore 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Commissioner G.J. Martin, 
and Commissioner G.L. Fielding. 

Perth 4th day of June 1987. 

Annual leave — Prosecution — Breach of Agreement — 
Industrial Magistrate found no breach — Appeal 
decision of Commission in Court Session — Pro 
rata holiday pay — Decision of Industrial 
Magistrate confirmed — Appeal dismissed. 
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Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. The Respondent carries on business in 
the iron ore mining and processing industry and in so 
doing employs a large workforce. The employment 
conditions of those engaged in blue collar callings are 
governed by the Cliffs Robe River Iron Associates Iron 
Ore Production and Processing Agreement 1979, an 
Industrial Agreement registered under the provisions of 
the Industrial Relations Act. Clause 21 of that Agree- 
ment, which deals with the subject of annual leave, 
relevantly provides as follows:— 

(1) Except as hereinafter provided, a period of 
five consecutive weeks leave with payment of wages 
as hereinafter prescribed, shall be allowed annually 
to a worker by his employer after a period of 12 
months' continuous service with that employer. 

(2) . . . 
(3) . . . 
(4) . . . 
(5) In special circumstances and by mutual 

consent of the employer, the worker, and the union 
concerned, annual leave may be taken in not more 
than three periods but none of such periods shall be 
less than one week. 

(6) . . . 
(7) After one week's continuous service in any 

qualifying 12 monthly period, a worker whose 
employment terminates shall be paid for one fifty- 
second of his annual leave entitlement in respect to 
each completed week of service in that qualifying 
period. Payment for such leave shall comprise: 

(a) The rate applicable under Clause 35.— 
Wages; 

(b) The appropriate Service Payment 
prescribed in Clause 33.—Service 
Payments; 

(8) . . . 
(9) . . . 
(10) . . . 
(11) • ■ • 
(12) . . . 
(13) (a) An employee who proceeds on annual 

leave shall be paid at the rate that was applicable to 
him pursuant to Clause 35.—Wages on the last 
ordinary shift prior to annual leave, however where 
a worker has relieved in a classification for a period 
of two weeks or more and that period ends one week 
or less before the employee commences annual 
leave, he shall be paid for the period of annual leave 
at the higher rate. 

(b) A day worker shall be paid for annual leave — 
(i) The rate prescribed in paragraph (a); 
(ii) The appropriate service payment pre- 

scribed in Clause 33; and 
(iii) 25 per cent of the sum of (i) and (ii) above. 

(c) A continuous shift worker shall be paid for 
annual leave — 

(i) the rate prescribed in paragraph (a) plus 
service pay and shift penalties which he 
would have earned by his roster for 
ordinary hours had he not been on leave; 

(ii) llVi per cent of (i) above; 
(iii) payment for any 21st shift. 

(d) A worker who is a non-continuous shift 
worker shall be paid for annual leave — 

(i) the rate prescribed in paragraph (a) plus 
service pay and shift penalties which he 
would have earned by his roster for 
ordinary hours had he not been on leave; 

(ii) 20 per cent of (i) above. 
(e) Liberty is reserved to the Company to seek to 

amend paragraph (a) above in relation to the annual 
leave rate being made on the rate applicable on the 

last shift prior to annual leave. This liberty may be 
exercised should this provision become the subject 
of abuse by manipulation of higher duty type 
situations. 

(14) . . . 
(15) . . . 
(16) . . . 
(17) . . . 
(18) . . . 

The Respondent currently employs one Baird and has 
done so since 2 December 1975. His employment is 
governed by the provisions of the Agreement. As the 
result of industrial action Baird along with many others 
was dismissed from the Respondent's employ on or 
about 11 August last. At that time he was given a 
termination payment which included a sum of $1 511.10 
due to him in accordance with the provisions of Clause 21 
(7) of the Agreement. That sum represented payment for 
an annual leave entitlement of 146 hours. Subsequently, 
after intervention by the Commission he, along with 
others, was re-employed on or about 3 September last. 
The terms of the re-employment are governed by an 
order of the Commission in Application 758 of 1986. 
That order stipulates inter alia:— 

2. Each employee presently employed by the 
Respondent who did receive termination pay from 
the Respondent on or after 11 August 1986 after the 
said termination of his or her employment shall be 
compensated for the termination of such employ- 
ment by the payment of an amount equal to three 
weeks gross pay at the rate of the gross average 
weekly earnings which the employee earned in the 
last three completed weeks worked by that employee 
prior to 11 August 1986 provided that: 

(i) there shall be deducted from such compen- 
sation an amount equal to 40 hours 
ordinary pay which was included in the 
termination pay; 

(ii) in respect of the balance of the termination 
pay the employee shall unless he or she 
within 14 days of this order makes the 
election provided for in subclause (iii) 
below retain the balance of the termina- 
tion pay and if he or she does retain the 
balance of the termination pay the 
employee: 

(a) retains all benefits as if he or she 
had worked between 11 August and 
3 September 1986, but 

(b) shall not be paid further in respect 
of all annual leave, long service 
leave, accumulated leisure days off 
and sick leave which had accrued 
due by 11 August 1986 and which 
was subsequently paid out to him 
or her; 

(iii) the employee may within 14 days of this 
order elect in writing to repay the balance 
of his or her termination pay in which 
event: 

(a) such balance shall be repaid by 31 
December 1986, and provided that 

(b) in that event, his or her rights and 
benefits shall apply and be calculat- 
ed as provided in Clause 1 (b) 
above. In the event of an employee 
making the election under this 
clause but failing to make repay- 
ment by the said date he or she shall 
be treated for all purposes as if the 
election had not been made. 

Early in December, but it seems after 2 December, 
Baird applied for seven days annual leave with pay to be 
taken in January of this year. He was given permission in 
accordance with Clause 21 (5) of the Agreement to take 
that much leave. Later he took the leave in accordance 
with the approval given him, but was not paid during that 
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time. He had not made the election provided for in the 
order and retained all of his termination pay. The 
Respondent relying on the Commission's order took the 
view that Baird had been prepaid an amount in excess of 
that which was otherwise payable during the period of 
the leave and thus that no further payment was due on 
this occasion. 

The Appellant subsequently lodged a complaint, with 
the Industrial Magistrate that the Respondent being a 
party to the Agreement, between the 17th and 28th days 
of January 1987, committed a breach of that Agreement 
in that it "refused to allow annual leave with payment of 
wages" to Mr Baird. When the matter came before the 
Industrial Magistrate he dismissed the complaint, 
holding that by virtue of the Commission's order credit 
should be given for the sum previously paid in respect of 
annual leave. As that sum was in excess of that otherwise 
payable during the seven days, the Respondent was not in 
breach of the Agreement. From that decision the 
AppeUant, as the complainant, now appeals. 

The Appellant argues that on 2 December 1986 Baird 
acquired an entitlement to 35 days leave with pay. It 
concedes that Baird has been prepaid for some of that 
leave, but not all. It says, however, payment has been 
made in respect of 23 days leave so that there are 12 days 
available to him for which payment is due. This con- 
stituted a vested contractual or proprietary right in 
Baird. It was thus for him to determine whether he took 
the paid or the unpaid portion of his entitlement. The 
Respondent by insisting that he take unpaid leave inter- 
fered with this vested right in a way which is contrary to 
the principles espoused by the Industrial Appeal Court in 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia v. Multicon Engineering (WA) Pty 
Ltd (1980) 60 WAIG 1055. 

In our view the magistrate did not fall into error, 
rather we consider that he rightly construed the import of 
both the Agreement and the Commission's order. 

It is common ground that the Agreement provides for 
five weeks' leave with pay after 12 months' continuous 
service. There is no pro rata entitlement to annual leave, 
unless before the annual anniversary date the employee is 
dismissed. It is also common ground that the effect of the 
Commission's order was to deem the employment of 
Baird to be continuous, notwithstanding the break in his 
employment. Thus, on or about 2 December, he had an 
entitlement to a period of five weeks leave with pay. 
However, it is also a consequence of this deemed 
continuous service that Baird no longer had an entitle- 
ment to pro rata annual leave. There is therefore no 
longer any basis to distinguish between the period of 
unpaid and paid leave in the way in which the Applicant 
argues since that relies on a pre-existing pro rata 
entitlement. 

What the Appellant's argument attempts to do is to 
convert periods of leave into a money benefit. That is 
something which cannot be done, except with the aid of a 
provision such as Clause 21 (7) which is not applicable in 
the case of a continuing employee [cf Lai Corporation 
Pty Ltd (Receiver and Manager appointed) v. Steinberg 
(1986) AILR 492: see also Hospital Employees' 
Industrial Union of Workers WA v. the Chief Secretary 
(1931) 11 WAIG 105]. The Agreement gives an entitle- 
ment to both in absence from work and to payment of 
wages during that period. The payment to be made 
during the period of that leave is to be calculated in 
accordance with Clause 21 (13) of the Agreement. The 
formula provided by that subclause is based on the wages 
paid to the employee "on the last ordinary shift prior to 
annual leave". Thus what he receives when he proceeds 
on leave depends on when he takes it. It may be, for 
example, that during separate periods of seven days leave 
he will be entitled to receive differing sums of money. It 
cannot therefore be said sensibly that Baird has a 
separate block of 21 days unpaid leave and another of 12 
days leave. 

We accept that Baird has a contractual right to annual 
leave which, as noted by Wallace J. in Amalgamated 
Metal Workers and Shiowrights Union of Western 
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Australia v. Multicon Engineering (WA) Pty Ltd (supra) 
at 1056, cannot be interfered with by the employer. But 
in this case his contractual right is not to 21 days unpaid 
leave and 12 days paid leave; it is to five weeks leave with 
payment in accordance with Clause 21 (13) of the Agree- 
ment, subject to the provisions of the Commission's 
order in application 758 of 1986. 

There is nothing in the Commission's order which 
suggests that the leave entitlement should be dissected in 
the way the Appellant contemplates. Indeed it is difficult 
to see how that could be consistent with what is accepted 
to be its basic tenet, namely that employment was 
deemed to be continuous. The order simply provides that 
in this case Baird "shall not be paid further in respect of 
annual leave which had accrued due by 11 August 1986". 
In retrospect of course no leave had accrued by that date 
but we think the intention of the order gained from its 
language is clear. That is, that annual leave is to accrue to 
an employee on his original anniversary date. However, 
in determining whether he should be paid during that 
leave regard is to be had to the fact that he has already 
received payment on account of annual leave due on that 
anniversary date but not yet taken. 

In this case Baird took seven days annual leave during 
which period he is entitled to be paid in accordance with 
the formula established by the Agreement. Those seven 
days represent but a part of a larger but single entitlement 
to leave in respect of which he has been pre-paid a sum of 
money without taking the leave. It is common ground 
that the quantum of that prepayment exceeds the 
quantum of the Respondent's liability under the 
Agreement in respect of the seven days now in question. 
That being so it cannot sensibly be said that the 
Respondent has refused to allow annual leave payment 
of wages as the Appellant alleges. 

For the foregoing reasons we would dismiss the 
appeal. 

Order accordingly. 

Appearances: 
Mr D.M. Stone (of Counsel) on behalf of the 

appellant. 
Mr A.N. Siopis (of Counsel) on behalf of the 

respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 366 of 1987. 

Between the Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers, 
Appellant and Robe River Iron Associates, 
Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.J. Martin, 
and Commissioner G.L. Fielding. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 20th day of May 1987 and having 
heard Mr D.M. Stone (of Counsel) on behalf of the 
appellant and Mr A.N. Siopis (of Counsel) on behalf of 
the respondent and the Full Bench having reserved 
judgment on the matter and judgment being delivered on 
the 4th day of June 1987 wherein the Full Bench 
unanimously dismissed the appeal and gave reasons 
therefor, it is this day, the 4th day of June 1987 ordered 
that the appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 
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FULL BENCH — 

Proceedings for enforcement 
of Act — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. 1028 and 1029 of 1986. 

Between Registrar, Applicant and Brian Maxwell Martin 
Principal Executive Officer, Silverbridge Nominees 
Pty Ltd trading as Perth Electrical Services, 
Defendant. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.J. Martin, 
and Commissioner G. L. Fielding. 
The 6th day of November 1986. 

Mr K. Scapin, Registrar, on his own behalf. 
No appearance by or on behalf of the defendant. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: These applications are made 
pursuant to section 84A of the Industrial Relations Act 
1979. They are brought by the Registrar at the direction 
of Senior Commissioner G.G. Halliwell and seek the 
enforcement of summonses issued pursuant to section 44 
(3) of the Act on Wednesday 17 September 1986 and 
Tuesday 30 September 1986 upon the defendant to 
attend a conference on Tuesday 30 September 1986 and 
Friday 3 October 1986 in respect of matter No. C625 of 
1986. 

On both occasions, according to the evidence, the 
conference was aborted because the defendant failed to 
answer the summons. 

The decision of the Full Bench is that matter No. 1028 
of 1986 be dismissed on the basis that there is no proof 
that the summons was directed to the present defendant. 
We find, however, in respect of matter No. 1029 of 1986, 
the application established and the failure to attend when 
summoned proved. We ignore, of course, the first 
occasion of which evidence was given and we have regard 
to one failure. 

It is a matter to be regarded with seriousness having 
regard to the importance of conferences in disposing of 
the matters which come before the Commission. There is 
an absence of any mitigating circumstances drawn to our 
attention and the maximum penalty in the case of this 
person is $500. On the basis of what is before us we 
impose a penalty of $350. 

To meet the formalities of section 84A (7), we need to 
state that the person liable to pay the penalty we have 
imposed, namely $350, is Brian Maxwell Martin and that 
the moneys be paid to the Registrar of the Western 
Australian Industrial Relations Commission. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. 1028 and 1029 of 1986. 

Between Registrar, Applicant and Brian Maxwell Martin 
Principal Executive Officer, Silverbridge Nominees 
Pty Ltd trading as Perth Electrical Services, 
Defendant. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.J. Martin, 
and Commissioner G.L. Fielding. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 6th day of November 1986 and having 
heard Mr K. Scapin, Registrar, on his own behalf, there 
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being no appearance by or on behalf of the defendant, 
and the Full Bench having found, in respect of applica- 
tion No. 1029 of 1986, the application established and 
the failure to attend when summoned proved, it is this 
day, the 6th day of November 1986 ordered that:— 

1. Application No. 1028 of 1986 be dismissed; 
2. In respect of application No. 1029 of 1986 a 

penalty of $350 be imposed on Brian Maxwell 
Martin; and 

3. The said penalty of $350 be payable by Brian 
Maxwell Martin to the Registrar of the Western 
Australian Industrial Relations Commission. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

FULL BENCH — 

Matters referred under 
section 27 — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 27 (1) (u) — Referral of Question of Law 

to the Full Bench. 

Basil Milentis 
and 

The Honourable Minister for Education. 
No. T9 of 1986. 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner G.L. Fielding. 

Perth 15th day of June 1987 

Question of law — Practice and procedure — Judicial 
interpretation — Form of appeal by teacher against 
punishment — section 78 (1) (b) (iii) — Question 
answered — Appeal heard as re-hearing. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench in respect of a matter referred to it 
pursuant to section 27 (1) (u) of the Industrial Relations 
Act 1979. The matter arises out of an appeal by Basil 
Milentis against a punishment for alleged misconduct 
imposed upon him by the Minister for Education 
pursuant to section 7C (12) (b) of the Education Act 
1928. 

The appellant is a teacher who was employed in a 
permanent capacity under the Education Act. as a result 
of an inquiry the Director-General determined that the 
appellant was guilty of misconduct and as a result of a 
report and recommendation that he be dismissed, he was 
dismissed by the Minister for Education pursuant to the 
particular provisions of section 7C. 

The appellant's grounds of appeal indicate his 
intention to challenge much of the foundation of fact on 
which the determination of the Director-General and his 
decision to dismiss are based. That is, the appellant 
alleges that there was a breach of natural justice and an 
improper exercise of the power conferred by the 
Education Act. He also alleges that the decision was 
made without evidence, or upon evidence in which 
relevant considerations were overlooked and irrelevant 
considerations were taken into account, or upon 
evidence in respect of which the Minister misdirected 
himself. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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Under Division 1 of Part II A of the Act there is 
constituted within and as part of the Commission the 
Government School Teachers Tribunal. Subject to the 
overriding powers of the Commission in Court Session in 
relation to general orders, the Tribunal is exclusively 
invested with a general jurisdiction to enquire into and 
deal with matters, including any industrial matter, 
relating to teachers and in addition it has the exclusive 
power to hear and determine certain appeals by 
individual teachers including that provided by section 78 
(1) (b) (iii) which is:— 

an appeal by a teacher against any punishment for 
alleged misconduct imposed on him under the 
Education Act 1928 other than a punishment that is 
a reprimand or fine that does not exceed $50.00; 

The appellant's appeal is brought pursuant to section 
78 (1) (b) (iii) and the Commission constituted by the 
Government School Teachers Tribunal, before which the 
appeal was instituted, has referred to this Bench the 
following question of law:— 

Is an appeal brought pursuant to section 78 (1) 
(b) (iii) of the Industrial Relations Act 1979 to be 
heard as a strict appeal, a rehearing or de novol 

The Full Bench was assisted by submissions and 
material presented by Mr A.D. Lucev representing the 
State School Teachers Union of WA (Inc) as intervener 
in the proceedings and Mr G. Overman (of Counsel) 
representing the Minister. The appellant made a formal 
appearance, although as he fully understood we were 
concerned in these proceedings merely to discover what 
was intended by the legislature in providing for an appeal 
in the relevant circumstances. Despite differences 
between them each of the parties which made submis- 
sions support the view that the right to appeal so given 
ought not to be restrictively construed. According to 
their submissions the parties have a common view that an 
appeal pursuant to the section is not intended to be a 
strict appeal in the sense of an appeal in which the 
question is whether on the material before the Minister 
the decision complained of was or was not right when 
given. 

A right of appeal is peculiarly a statutory right and the 
nature and extent of that right is dependent on the 
language of the particular statute. As Windeyer J. 
observed in Da Costa v. Cockburn Salvage and Trading 
Pty Ltd (1971) 124 CLR 192 at 202:— 

the word "appeal" has itself more than one sense 
for modern law: e.g. ex parte Australian Sporting 
Club Ltd; re Dash (1947) 47 SR (NSW) 238. 

It is therefore probably helpful at the outset to try and 
understand and distinguish various types of appeal and 
the following passage from Mason J. and Builders 
Licensing Board v. Sperway Constructions (Syd) Pty Ltd 
(1976) 135 CLR 616 at 619 is illuminating:— 

An appeal is not a common law proceeding. It is a 
remedy given by statute [Victorian Stevedoring and 
General Contracting Co Pty Ltd and Meakes v. 
Dignan (1931) 46 CLR 73 at 108; Commissioner for 
Railways (NSW) v. Cavanough (1935) 53 CLR 220 
at 225], Upon an appeal stricto sensu the question 
considered is whether the judgment complained of 
was right when given [Ponnamma v. Arumogam 
(1905) AC 383 at 388], that is whether the order 
appealed from was right on the material which the 
lower court had before it. 

An appeal stricto sensu is to be distinguished from 
an appeal by way of rehearing of which the most 
notable example has been the appeal to the English 
Court of Appeal provided for by the Supreme Court 
of Judicature Act 1873, sections 18-19 and the Rules 
of Procedure contained in the Schedule to the Act of 
1875. It was provided that the appeal should be by 
way of rehearing and that the court should have 
power to take fresh evidence and draw inferences of 
fact (see O 58, rr 1, 4). The appeal had its origin in 
the jurisdiction of the Court of Appeal in Chancery 
established by 14 and 15 Viet Clause 83 to rehear 
cases determined in Chancery. This appeal by way 

of rehearing involves rehearing of the cause at the 
date of the appeal, that is "by trial over again on the 
evidence used in the Court below; but there is special 
power to receive further evidence" [In re Chennell; 
Jones v. Chennell (1978) 8 ChD 492 at 505]. On such 
an appeal the rights of the parties must be 
determined by reference to the circumstances as they 
then exist and by reference to the law as it then 
exists; the appellate court may give such judgment 
as ought to be given if the case at that time came 
before the court of first instance. But this appeal by 
way of rehearing did not call for a fresh hearing or 
hearing de novo; the court does not hear the 
witnesses again. See generally the Victorian 
Stevedoring Case (1931) 46 CLR at 107-109; Da 
Costa v. Cockburn Salvage and Trading Pty Ltd 
(1970) 124 CLR 192 at 208. 

It was observed by Viscount Sankey L.C. in 
Powell v. Streatham Manor Nursing Home (1935) 
AC 243 at 249, that "There are different meanings 
to be attached to the word 'rehearing' ". The appeal 
to Quarter Sessions in New South Wales is 
frequently described as a rehearing although the 
Justices Act 1902, as amended, contains no specific 
provision to that effect. In truth the appeal to 
Quarter Sessions is most aptly described as a hearing 
de novo because, even if it be the defendant who 
appeals, the informant or complainant starts again 
and has to make out his case and call his witnesses. 
The appeal to Quarter Sessions is the outcome of 
historical development and its only utility for 
present purposes is that it provides an illustration of 
what is in truth a hearing de novo, although, as I 
have said, it is frequently described as a rehearing. 

As well as that provided in subparagraph (iii), sub- 
paragraphs (i), (ii) and (iv) of section 78 (1) (b) provide a 
similar right of appeal for a teacher for other purposes. 
In addition there are other provisions which relate 
particularly to the exercise of the jurisdiction of the 
Tribunal on appeal. Section 78 (3) enables the Tribunal 
"without limiting the generality of subsection (1) (b)" to 
"confirm, modify or reverse any decision, determination 
or finding appealed against". Such words have been held 
to indicate an unrestricted appeal and are taken as giving 
to the appellate tribunal the fullest possible power in 
dealing with an appeal [see Stepney Borough Council v. 
Joffe and Others (1949) 1 All ER 256], Section 79 
authorises an organisation to lodge an appeal on behalf 
of a teacher. Section 80 deals with the grounds on which 
appeals may be brought in respect of appointments and 
promotions and section 80A deals generally with 
proceedings before the Tribunal. Section SOB applies 
with such modifications as are necessary or appropriate, 
the general jurisdiction and powers of the Commission 
which are contained in Division 2 of Part II of the Act. 
That includes the powers given to the Commission by 
section 26 and section 27 (1) of the Act, notably in respect 
of the latter the power to "do all such things as are 
necessary or expedient for the expeditious and just 
hearing and determination of the matter" [section 27 (1) 
(v)]. It is also expressly provided by section 80B that there 
is no appeal pursuant to section 49 against a decision of 
the Tribunal on an appeal under section 78 (1) (b). 

The Tribunal is one of the constituent authorities 
created within the Commission under Part II A of the 
Act. It owes its origin to Act No. 94 of 1984 entitled 
' 'Acts Amendment and Repeal (Industrial Relations) Act 
(No. 2)", by which the Industrial Relations Act 1979 was 
amended inter alia to repeal the Government School 
Teachers Arbitration and Appeal Act 1979 and create the 
Tribunal. Division 1 of Part II A of the Act is plainly 
intended to codify the law governing the Tribunal in 
respect of both its general jurisdiction and its jurisdiction 
to hear and determine appeals by teachers. There is 
nothing in that division of the Act which limits an appeal 
as one which should be heard as a strict appeal. The 
context in which the right of appeal under consideration 
occurs makes it unlikely that the expression "appeal" 
has been used consistently with that expression in section 
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49, where the nature of the appeal is clearly stricto sensu. 
Unlike section 49 (4) (a) there is nothing in section 78 (1) 
(b) or elsewhere in Division 1 of Part II A of the Act 
which limits the Tribunal to determining the appeals 
therein mentioned "on the evidence and matters raised" 
at first instance. Further, whereas the Full Bench is given 
quite limited powers by section 49 (5) in disposing of 
appeals the Tribunal is given much broader powers as is 
evidenced by section 78 (3). This broad power is to be 
likened to the power given by the Act to Public Service 
Appeal Boards, which are empowered under section 801 
"to adjust" all matters the subject of appeal by public 
servants, pursuant to that section. The nature of an 
appeal brought pursuant to section 78 (1) (b) (iii) is to be 
gleaned from the purpose expressed in its provisions, 
that is to permit an aggrieved teacher to challenge any 
punishment and also, if he should wish to, the alleged 
misconduct which gave rise to the punishment. Nothing 
contained in the Act suggests there should be a limitation 
placed upon a teacher's right to make that challenge. 
Furthermore amongst the appeals listed in section 78 (1) 
(b) are appeals relating to the salary, fixed for a teacher 
and the rent fixed for certain houses occupied by 
teachers. Those matters could not be dealt with in a 
meaningful way on appeal if the appellant was restricted 
in the material he could put before the Tribunal. 
Likewise, another category of appeal relates to the pro- 
motion of teachers and that cannot be done adequately 
by limiting it to material before the Director-General [cf 
also section 80ZA (4)]. There is nothing in the Act which 
justifies a different approach in the case of appeals of the 
nature now in question. Indeed the statute gives every 
reason to believe that the process of each of the appeals 
listed in section 78 (1) (b) should be the same in each 
instance. 

We respectfully adopt the approach of His Honour the 
Chief Justice when considering the nature of an appeal to 
a Tribunal created by statute under the Prisons Act. In 
an unreported case exparte Hill, Director of WA Prisons 
Department v. Ormsby No. 1987 of 1985 at page 11 of his 
reasons for judgment His Honour said:— 

The nature of the appeal is not, I think, to be 
determined by a resort to the cases which are legion 
dealing with appeals within or to established courts 
and by asking whether it is an appeal by way of re- 
hearing in the sense in which that word was under- 
stood in old chancery practice. In the context of this 
Act no a priori restriction should be placed upon the 
right which it gives and which by the statute is called 
an appeal. The intention of the statute, in my 
opinion, is simply to allow the prison officer to 
challenge the determination^) or penalty before the 
Tribunal upon any grounds which are said to render 
it either unjust or wrong. Grounds of appeal are to 
be given and the manner in which the Tribunal goes 
about its task will be controlled by those grounds. 
But that manner is not controlled or restricted by 
anything to be found within the nature or character 
of the appeal itself. If the grounds are such that in 
the judgment of the Tribunal justice cannot be 
done without hearing the proveedings all over again 
then it has power to do so. If, on the other hand, the 
ground can be adequately dealt with by the Tribunal 
on such record of the proceedings below as comes 
up to it, supplemented or not by evidence, then the 
Tribunal can deal with the appeal on a more 
restricted basis. The procedure to be adopted is such 
as will, on the grounds of appeal, enable full and 
complete justice to be done. 

In our opinion the circumstances are similar in the 
present case before us and the observations of His 
Honour are perfectly apposite to the question which we 
have to answer. In our view the Tribunal therefore is 
empowered to hear over again the matters of inquiry on 
which the decision upon appeal is based supplemented by 
further or other evidence if it is necessary in order to 
determine the appeal in accordance with equity, good 
conscience and the substantial merits of the case. We 
have been informed that a similar procedure was 

followed in appeals to the Government School Teachers 
Tribunal established under the Government School 
Teachers Arbitration and Appeal Act 1979, which 
Tribunal was the predecessor of the present Tribunal. 
We think the adoption of the above procedure in an 
appeal is likely to be the most effective way to enable full 
and complete justice to be done. This is not to suggest 
that the Tribunal is empowered to confirm, vary or 
reverse the decision of the Director-General without any 
regard being given to his decision. The process is by its 
nature an appeal and proper regard must therefore be 
paid to the Director-General's decision [see Sagnata 
Investments Ltd v. Norwich Corporation (1971) 2 Ail ER 
1441], In adopting the course best suited to achieving 
that end the Tribunal should endeavour to achieve a 
maximum of expedition and a minimum of legal form 
and technicality. It will be aided by possessing within its 
armoury the matters which fall within the general 
jurisdiction and power of a single Commissioner in 
Division 2 of Part II of the Act and, as well, by those 
matters which are contained in the Industrial Relations 
Commission Regulations to the extent that they have 
application to the Tribunal. 

Subject to what has gone before, the question arising 
in this matter should be answered, in our opinion, in 
these terms; an appeal brought pursuant to section 78 (1) 
(b) (iii) of the Industrial Relations Act 1979, is to be 
beared by way of rehearing, that is to say that the 
Tribunal should require the appellant to displace the 
decision under challenge but it is empowered to try afresh 
the matters upon which the decision rested if that course 
is justified on the grounds of appeal. 

Order accordingly. 

Appearances: 
Mr B. Milentis, Appellant, in person. 
Mr A.D. Lucev intervening on behalf of the State 

School Teachers Union. 
Mr G. Overman (of Counsel) representing the Hon 

Minister for Education. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. T9 of 1986. 

Between Basil Milentis, Applicant and the Honourable 
Minister for Education, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner G.L. Fielding. 

Order. 
IN THIS matter the following question of law was 
referred to the Full Bench pursuant to the provisions of 
section 27 (1) (u) of the Industrial Relations Act 1979:— 

Is an appeal brought pursuant to section 78 (1) (b) 
(iii) of the Industrial Relations Act 1979 to be beared 
as a strict appeal, a rehearing or de novol 

This matter having come on for hearing before the Full 
Bench on the 26th day of May 1987 and having heard Mr 
A.D. Lucev intervening on behalf of the State School 
Teachers Union and Mr G. Overman (of Counsel) on 
behalf of the respondent, and the Full Bench having 
reserved judgment and judgment being delivered on the 
15th day of June 1987, wherein the Full Bench 
unanimously declared the answer to the said question to 
be that an appeal brought pursuant to section 78 (1) (b) 
(iii) of the Industrial Relations Act 1979, is to be heard by 
way of rehearing, that is to say that the Tribunal should 
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require the appellant to displace the decision under 
challenge but it is empowered to try afresh the matters 
upon which the decision rested if that course is justified 
on the grounds of appeal. It is this day the 15th day of 
June 1987 ordered that the question be answered 
accordingly. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

FULL BENCH — 
Unions — application for 

registration — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 72. 

The Federated Engine Drivers' and Firemen's Union 
of Workers of Western Australia 

and 
The Building Workers Industrial Union of Australia 

— Western Australian Branch. 
No. 64 of 1987. 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner G.J. Martin. 

Amalgamation — registration of new organisation — 
objections to name and various rules — application 
granted — new organisation registered. 

Reasons for Decision. 
THE PRESIDENT: The following is the joint decision 
of the President and Senior Commissioner Halliwell. 
This application is brought pursuant to section 72 of the 
Industrial Relations Act 1979 by the Federated Engine 
Drivers and Firemen's Union of Workers of Western 
Australia and the Building Workers Industrial Union of 
Australia — Western Australian Branch, by which they 
seek registration of a new organisation under the name 
the Construction, Mining and Energy Workers' Union 
of Australia — Western Australian Branch. 

In accordance with its rules each amalgamating 
organisation duly resolved to amalgamate with the other, 
to adopt rules for the proposed new organisation and to 
authorise this application for registration. 

Satisfactory evidence of the respective resolutions and 
of due authorisation to make the application in 
accordance with the rules was produced by way of 
affidavits tendered in support of this application. The 
affidavits deposed as well to steps which were taken to 
supply to the members of each amalgamating organisa- 
tion a copy of the proposed rules and a notice of the 
intention of the amalgamating organisation to apply to 
the Western Australian Industrial Relations Commission 
for registration of the new organisation. The notice 
informed members that they may object to the making of 
the application or to the rules by forwarding written 
objection to the Registrar. Reasonable steps have been 
taken to adequately inform the members as to these 
matters and they have been afforded a reasonable oppor- 
tunity to make objection. Some objections were received 

but less than five per centum of the membership have 
objected to the making of the application or to the 
proposed rules. We are therefore satisfied that there is no 
ground for refusing the application pursuant to the pro- 
visions of subsection (4) of section 55 of the Act. 

The rules adopted provide that the only persons 
eligible for membership are persons who, if the amalga- 
mating organisations had remained in being, would have 
been eligible for membership of at least one of the 
amalgamating organisations. Rule 4.—Eligibility for 
Membership incorporates the provisions of the eligibility 
rule of each amalgamating union and reflects those pro- 
visions precisely save for minor reformulation which 
does not expand eligibility in any respect. 

The Australian Workers' Union, West Australian 
Branch Industrial Union of Workers (AWU) as well as 
certain members of the amalgamating organisations 
objected to the granting of the application for amalga- 
mation. The Australian Builders Labourers Federated 
Union of Workers — Western Australian Branch 
(ABLFU) and the Operative Plasterers and Plaster 
Workers Federation of Australia (Industrial Union of 
Workers) Western Australian Branch (OP&PWF) were 
granted a limit right of intervention. Each of the grounds 
of objection have been fully considered but in these 
reasons we propose to deal only with those which we 
consider to be the substantive grounds of objection. 

The AWU opposed the adoption of the name the 
Construction, Mining and Energy Workers' Union of 
Australia — Western Australian Branch which it said is 
not a name which is fairly and reasonably applicable to 
the new organisation and does not fairly describe the 
industry over which it has constitutional coverage. 

The ABLFU and OP&PWF each alleged that the pro- 
posed name is likely to deceive or mislead persons who 
are members or eligible to be members of the objectors, 
and that by virtue of amalgamation the amalgamating 
organisations will be registered in relation to industries to 
which they were not previously registered thus giving rise 
to a greater potential for industrial disputes and 
disharmony with the potential to spread into the building 
industry. 

Section 59 is in part relevant, subsection (1) thereof 
provides: 

The Full Bench shall not authorise the registration 
of an organisation under a name identical with that 
by which any other organisation has been registered 
or which by reason of its resemblance to the name of 
another organisation or body or for any other 
reason is, in the opinion of the Full Bench, likely to 
deceive or mislead any person. 

We had some misgivings but we have reached the 
opinion that the name by which the new organisation 
seeks to be registered is not one which is likely to deceive 
or mislead any person. The amalgamating organisations 
are not in any sense registered by reference to the so- 
called industries referred to in the name, eligibility for 
membership of the new organisation arises by virtue of 
the various callings or vocations referred to in the 
constitution rule (rule 4). Other rules are designed to 
provide for division of the membership of the organisa- 
tion by reference to the construction, mining, energy and 
general industries. We are informed that there are at 
present something of the order of 9 700 members spread 
over the two amalgamating organisations and the 
membership is distributed as to about 50 per cent in the 
construction industry and includes crane drivers and 
plant operators. About 25 per cent are engaged in various 
aspects of the mining industry as locomotive drivers, 
crane drivers, shovel operators, maintenance carpenters 
and bricklayers. Some 15 per cent are employed in such 
vocations as power house operators, carpenters and 
bricklayers in the State Energy Commission and the 
balance are employed by various enterprises in general 
industry. Given that the rules of the new organisation are 
designed to provide for division of membership by 
reference to construction, mining, energy and general 
industry, the name adopted gives effect to that arrange- 
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ment. Of course the new organisation is permitted to act 
only for those employees eligible for membership. 
However we are mindful of the expectation that amalga- 
mation will normaly contribute to greater effectiveness 
and the resolution of disputes through rationalisation of 
the dispute settling process. The matters which the AWU 
and the intervenors directed to us in this connection fail 
to persuade us that the amalgamation of the two 
organisations under the name that has been adopted is 
likely to cause or spread disruption into the building 
industry. That name is not caught by the provisions of 
section 59 and having considered these and other 
grounds we cannot uphold the objections raised by the 
unions. 

Certain members of the Federated Engine Drivers' and 
Firemen's Union of Workers of Western Australia 
objected to the application and the amalgamation 
because the proposed rules were said to be imprecise and 
hindered the full participation by members in the affairs 
of their organisation. A member of the Building Workers 
Industrial Union of Australia — Western Australian 
Branch objected on similar grounds and put submissions 
concerning the alleged failure to afford to rank and file 
members sufficient opportunity to consider the proposal 
to amalgamate or the proposed rules. He also dealt with 
detailed criticism of particular rules. All matters were 
fully considered and as a result a number of amendments 
were required and in relation to the time for general 
meetings a recommendation was made in an effort to 
ensure that general meetings are arranged at a time more 
suitable to the members than that provided currently by 
the Building Workers Industrial Union of Australia — 
Western Australian Branch. In the case of some rules 
criticisms were unfounded and in general the method by 
which the members have been informed of the intention 
to apply for amalgamation and of the proposed rules has 
followed the procedure contemplated in section 55 and as 
we have already said we are satisfied that the provisions 
of subsection (4) of that section have been complied 
with. 

We do not consider that any of the particular objec- 
tions justify the Full Bench in refusing this application 
for amalgamation though we have taken the opportunity 
to direct some amendments to the rules and in relation to 
their observance we underline the clear object of the Act 
which requires the encouragement of democratic control 
and the full participation of members in the affairs of the 
organisation. 

In other relevant respects we are satisfied that the 
requirements of the Act have been complied with and we 
propose to authorise registration of the new organisation 
pursuant to section 72. 

COMMISSIONER MARTIN: The amalgamating 
organisations of employees, the Building Workers 
Industrial Union of Australia — Western Australian 
Branch and the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia seek to be 
known in the amalgamated form as "The Construction, 
Mining and Energy Workers' Union of Australia — 
Western Australian Branch". 

We were told by the applicants that "The internal 
organisation of the union will be along industry lines 
rather than vocational lines, hence the name of the 
union" (transcript notes of proceedings p. 36). 

Rule 11.—Divisions of the Union of the proposed 
rules of the amalgamated organisation reads as 
follows:— 

11.—Divisions of the Union. 
The Union shall be divided into the following 

divisions:— 
Construction industry division 
Mining industry division 
Energy industry division 
General industry division 

and each member of the Union shall be assigned to 
such division as most appropriately describes the 

industry in which he is employed or engaged or in 
which he is seeking to be employed or engaged. 
Where the industry in which the member is 
employed or engaged is unknown or unable to be 
ascertained then such member shall be assigned to 
such division as the Committee of Management may 
decide and thereupon, for the purposes of these 
rules, that member shall be deemed to be employed 
or engaged in the industry in respect of which that 
division is formed. 

We were also told by the applicants that the member- 
ship of the amalgamating unions is distributed 
approximately in the following proportions amongst the 
four industries:— 

Construction Industry 50 per cent 
Mining Industry 25 per cent 
Energy Industry 15 per cent 
General Industry 10 per cent 

(transcript notes of proceedings pp. 35 and 36) 
The objecting organisation and the intervening 

organisations submit in essence that the proposed name 
of the proposed amalgamated organisation is too broad 
and general and as such could deceive or mislead persons 
who are members of or eligible to be members of their 
organisations. 

It was also submitted that the proposed name of the 
amalgamating organisations does not reflect in any way 
the eligibility rules for membership of those organisa- 
tions and is "not fairly and reasonably descriptive of the 
membership of the organisations". 

In support of those submissions we were referred to 
the matters of:— 
* The Federated Iron Workers Association of 

Australia and the Amalgamated Engineering Union 
— 3-1-1945 54 CAR p. 21 and in which at page 30 it 
was said by the Commonwealth Court of 
Conciliation and Arbitration:— 

The application for a change of name will in 
view of the opposition of the Amalgamated 
Engineering Union be refused. While / am of 
opinion that the Court should not interfere 
with an organisation's choice of a name if that 
name is fairly and reasonably applicable the 
organisation cannot in the face of opposition 
choose a name which as a description of the 
industries is equally appropriate to any one of a 
number of other organisations. The Associa- 
tion with its constitution altered as claimed will 
be a metals and munitions union consisting in 
the most part of unskilled and partially skilled 
workers and it cannot be allowed to assume a 
name which is objected to by a Union which 
also is a metals and munitions Union and which 
is constituted in the main of the skilled workers 
in the metals and munitions industries. 

(My emphasis) 
* The Shop Assistants and Warehouse Employees' 

Federation of Australia — R No. 284 of 1971 — 146 
CAR p. 1061. 
In this matter a Deputy Industrial Registrar of the 
Commonwealth Court of Conciliation and 
Arbitration said inter alia:— 

Since the name to which consent is sought is 
not the same as that of any other registered 
organisation, the relevant question for con- 
sideration is therefore whether or not there is a 
similarity with any other name which may cause 
confusion, this being a condition of registration 
appearing in regulation 115 (1) (h). 

Other criteria are stated in the Federated 
Ironworkers Association of Australia v. the 
Amalgamated Engineering Union (54 CAR at 
p. 30). It was there said that the Court (on 
appeal from a Registrar) "should not interfere 
with the choice by an organisation of a name, if 
that name is fairly and reasonably applicable". 
No doubt it was the "confusion" question that 
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gave rise to the further comment that "an 
organisation cannot, in the face of opposition, 
choose a name which is a description of 
industries which is equally appropriate to a 
number of other organisations", although in 
applying that principle the name must be 
examined in its totality rather than by 
dissection — see Appeal re Commonwealth 
Public Service Clerical Association (86 CAR p. 
568) 

(at pages 1062 and 1063) 
and 

The first consideration, notwithstanding the 
regulation provision, is, in my opinion, the 
question of whether or not the proposed name 
is fairly and reasonably descriptive of the 
membership of the organisation and, as has 
been said, there is substantial support for the 
change when the various inadequacies of the 
existing name are considered. 
(My emphasis) (at page 1063) 

Those authorities it was submitted supported the sub- 
mission that the proposed name of the amalgamating 
organisations should be fairly and reasonably descriptive 
of the membership of the amalgamated organisation and 
such was not the case in the view of the objecting and 
intervening organisations. 

The obligations of the Full Bench with respect to the 
registered name of an organisation registered under the 
Act are set out in section 59 of the Act as follows:— 

59 (1) The Full Bench shall not authorise the 
registration of an organisation under a name 
identical with that by which any other organisation 
has been registered or which by reason of its 
resemblance to the name of another organisation or 
body or for any other reason is, in the opinion of the 
Full Bench, likely to deceive or mislead any person. 

(2) The registered name shall clearly indicate 
whether the organisation is an organisation of 
employers or an organisation of employees. 

(3) This section does not prevent the Full Bench 
for authorising an organisation to which a certifi- 
cate has been issued under section 71 to change its 
name so as to correspond with the name of its 
Counterpart Federal Body under that section. 

(My emphasis) 
(Subsection (3) is not relevant in these proceedings as 

we were informed that we are the first Tribunal to be 
presented with the proposed amalgamation of the two 
applicant organisations.] 

In my view the proposed name of the amalgamating 
organisations should not be authorised by the Full Bench 
as it is likely to mislead persons in the sense that misleads 
means "to lead into error" or "to lead in the wrong 
direction". 

The breadth of the words "The Construction, Mining 
and Energy Workers" readily in my view suggests that if 
a person is in any of those industries in any capacity then 
that is the organisation to turn to for membership. It 
expects too much of the ordinary person, in my view, to 
qualify that construction by saying "but of course you 
must explore the Eligibility for Membership Rule of that 
organisation to ascertain precisely the nature of the 
callings of persons who are entitled to enrol in or be 
enrolled in that organisation". 

Additionally the amalgamating organisations are not 
the only organisations which can lay claim to a general 
description of "Construction, Mining and Energy 
Workers". It could be just as appropriately and validly 
used by the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia or any other 
organisation which has the right to membership of 
persons no matter how many or how few in all of those 
"industries". 

I agree with the remarks of O'Mara J. in the Iron- 
workers' matter referred to earlier in these reasons for 
decision and which were endorsed as a principle by a Full 

Bench of the Commonwealth Court of Conciliation and 
Arbitration in the Matter of the Commonwealth Public 
Service Clerical Association on the 14th day of 
November 1956. 

That principle is expressed in the head note of that 
latter matter in the following terms:— 

1. That the principle that an organisation cannot, 
in the face of opposition, choose a name which as a 
description of the. industries covered by the 
organisation, is equally appropriate to any one of a 
number of other organisations, has reference only 
to the name as a whole and should not be applied 
distributively to each word thereof. 

(86 CAR p. 566) 

I also agree with the views expressed by the Common- 
wealth Court of Conciliation and Arbitration in the 
matter of the Amalgamated Society of Carpenters and 
Joiners of Australia on the 31st day of October 1952, 
when it said, inter alia:— 

The Conciliation and Arbitration Act is silent as 
to the choice of name by an association seeking to be 
registered as an organisation. The Regulations also 
say nothing, except that Regulation 106 (1) (g) pro- 
vides that "two organisations shall not be registered 
as organisations under the same name". However, it 
is clear that the Registrar's discretion extends to the 
refusal of registration for good reasons, even 
though not specified as grounds of objection in the 
Act or Regulations. 

(75 CAR p. 88 at p. 103) 

I do so because I consider those remarks to be a good 
expression of the Commission's overview obligations of 
the organisations registered under or seeking registration 
under the Industrial Relations Act 1979. 

In matter No. 608 of 1986, the Western Australian 
Carpenters and Joiners, Bricklayers and Stone Workers 
Industrial Union of Workers sought authorisation from 
the Full Bench to register an alteration to its name 
pursuant to section 62 of the Act, and the Full Bench said 
inter alia in its reasons for decision:— 

It is intended to provide in rule 2.—Name that 
"The name of the Union shall be 'The Building 
Workers' Industrial Union of Australia — Western 
Australian Branch' ". The basis of the desire for 
change is that the proposed name is one by which the 
union has come to be commonly known. The appli- 
cant is affiliated with the Building Workers' 
Industrial Union of Australia which is an organisa- 
tion registered with the Australian Conciliation and 
Arbitration Commission and the applicant acts as 
agent for that organisation for industrial purposes 
and is constituted as its branch in Western 
Australia. 
(My emphasis) (67 WAIG p. 341) 

The reference to the amalgamating organisations as 
the "BWIU" and the "FED" respectively is well known 
and of long standing in industrial relations circles and I 
consider that such recognition and identification can be 
easily preserved and not be enlarged, blurred or sub- 
merged as the proposed new name will do in my view by 
the retention of a registered name which continues "to 
carry the normal description of the type of employees 
whose membership is to be sought" (75 CAR p. 88 at p. 
104). 

Thus whilst I agree that the registration of the new 
organisation be authorised, I would not authorise the 
registration of the proposed name of the amalgamating 
organisations and would direct them to change it to 
something like "The Building Employees and Engine 
Drivers' and Firemen's Union (Organisation) of 
Employees of Australia, WA Branch". 

THE PRESIDENT: Minutes of the proposed order to 
give effect to the decision of the Full Bench will now 
issue. 
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Appearances: 
Mr R.J.M. Anderson QC and with him Mr D.H. 

Schapper (of Counsel) on behalf of the applicants. 
Mr J.R. Brooksby (of Counsel) objecting on behalf of 

the Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers. 

Mr G.C.S. Rogers objecting on his own behalf. 
Mr A.L. Drake-Brockman (of Counsel) and later Mr 

S.M Billing intervening on behalf of the Australian 
Builders Labourers Federated Union of Workers — 
Western Australian Branch and the Operative Plasterers 
and Plaster Workers Federation of Australia (Industrial 
Union of Workers) Western Australian Branch. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 64 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for the registration of a 
new organisation to be formed by the amalgamation 
of the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia and the 
Building Workers Industrial Union of Australia — 
Western Australian Branch. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner G.J. Martin. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 6th and 7th days of April 1987 and 
having heard Mr R.J.M. Anderson QC and with him Mr 
D.H. Schapper (of Counsel) on behalf of the applicants; 
Mr J.R. Brooksby (of Counsel) objecting on behalf of 
the Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers; Mr G.C.S. Rogers 
objecting on his own behalf and Mr A.L. Drake- 
Brockman (of Counsel) and later Mr S.M. Billing inter- 
vening on behalf of the Australian Builders Labourers 
Federated Union of Workers — Western Australian 
Branch and the Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of Workers) 
Western Australian Branch and the Full Bench having 
reserved judgment on the matter and judgment being 
delivered on the 11th day of May 1987 wherein the Full 
Bench unanimously found that the registration of the 
new organisation should be authorised and by majority 
decision found that the new organisation should be 
registered under the name "The Construction, Mining 
and Energy Workers' Union of Australia — Western 
Australian Branch", and gave reasons for so finding, it is 
this day, the 11th day of May 1987 ordered that the 
Registrar register the organisation and register:— 

1. The name of the organisation as:— 
The Construction, Mining and Energy 

Workers' Union of Australia — Western 
Australian Branch. 

2. The rules of the organisation in accordance 
with the document filed in the Registry on the 22nd 
day of January 1987 subject to the following 
amendments:— 

(a) Rule 8.—-Powers of Committee of 
Management: delete subrule (j) of this rule 
and insert in lieu:— 

(j) direct any or any class of officer, 
employee and/or member to do 
any lawful act or not do any unlaw- 
ful act. 

(b) Rule 17.—Secretary: delete the word 
"officer" in line 17 of this rule and insert 
in lieu the word "member". 

and 
3. The address of the office where the business of 

the organisation is conducted as:— 
102 Beaufort Street, Perth 6000 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

No 64 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for the registration 
of a new organisation to be formed by the 
amalgamation of the Federated Engine 
Drivers' and Firemen's Union of Workers of 
Western Australia and the Building Workers' 
Industrial Union of Australia — Western 
Australian Branch. 

Decision. 
HAVING been directed by the Full Bench, I have this 
11th day of May 1987 registered as an industrial 
organisation "The Construction, Mining and Energy 
Workers' Union of Australia — Western Australian' 
Branch". The abovementioned organisation was formed 
by the amalgamation of the Federated Engine Drivers' 
and Firemen's Union of Workers of Western Australia 
and the Building Workers' Industrial Union of Australia 
— Western Australian Branch. 

The registration of these last two mentioned 
organisations is hereby cancelled. 

T. POPE, 
Deputy Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 72 — Amalgamation of Organisations. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Metropolitan Laundry Employees' Industrial Union 
of Workers. 

No. 355 of 1987. 

NO AWARD. 

BEFORE THE FULL BENCH 
His Honour the President D.J. O'Dea, 

Chief Commissioner G.J. Collier, 
and Senior Commissioner G.G. Halliwell. 

Perth 19th day of May 1987. 

Amalgamation — registration of new organisation — 
objections — application granted — new organisa- 
tion registered. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: This is an application for amalga- 
mation pursuant to section 72 of the Act. It is an 
application by the Federated Miscellaneous Workers . 
Union of Australia, Hospital, Service and Miscellaneous' 
WA Branch and the Metropolitan Laundry Employees' 
Industrial Union of Workers. The application in its 
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original form has been amended so as to re-word that 
part of the proposed rules which relates to rule 4 (2) so 
that it reads, in lieu of what presently appears:— 

In addition to the foregoing, the Union shall 
consist of an unlimited number of persons who are 
employed, or who are usually employed:— 

(a) By the West Australian Government in the 
Department of Water Supply, Sewerage 
and Drainage and the Metropolitan Water 
Supply, Sewerage and Drainage Board. 

(b) In the laundry trade in the South West 
Industrial District of Western Australia. 

In that form the application as intended, according to 
a letter from the Secretary of the Federated Miscellan- 
eous Workers Union of 14 May, overcomes, in my 
opinion, objections which were received from the 
Western Australian Clothing and Allied Trades 
Industrial Union of Workers, Perth; the Transport 
Workers Union of Australia, Industrial Union of 
Workers, Western Australian Branch and the Australian 
Workers' Union, West Australian Branch, Industrial 
Union of Workers. The Federated Liquor and Allied 
Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers was the remaining 
objector to the proposed amalgamation on the grounds 
that that organisation has constitutional and award 
coverage of employees over whom parts of the proposed 
eligibility for membership rule of the new organisation 
Seeks to cover, thereby duplicating coverage which the 
Commission has recognised as that of the objector and 
that the proposed eligibility rule in part is contrary to 
and/or not conducive to the objects of the Industrial 
Relations Act 1979. 

In support of the objection we have been reminded of 
the history of disputation between the Miscellaneous 
Workers Union and the objector in respect of certain 
members in the industry and there is no necessity to 
recount any particular instances, although as has been 
said demarcation lines have been from time to time 
drawn by determinations of this Commission. This, in 
my opinion, is not an occasion upon which the Full 
Bench could reasonably be called upon to determine the 
matter of conflict, or potential confict, or take steps to 
remedy the overlap of eligibility between the respective 
unions, primarily because what is involved in the amalga- 
mation is that the proposed new organisation creates a 
position where only persons eligible for membership of it 
are those who, if the constituent amalgamating organisa- 
tions had remained as they were, would have been 
eligible for membership of at least one. In other words, 
the membership of the organisation is not extended by 
virtue of the amalgamation which is sought to be 
authorised. Section 72 (1) deals specifically with that as 
the grounds or the condition precedent upon which the 
Full Bench may authorise registration. 

Subsection (3) is relevant and says:— 
The provisions of this Division (that is, relating to 

registration or organisations) applying to and in 
relation to the registration of organisations under 
section 53 (1) or 54 (1), other than section 55 (5), 
shall apply with such modifications as are necessary, 
to and in relation to the registration of an organisa- 
tion under this section. 

I underline the exclusion of consideration of section 55 
(5), which is specific, and, as I read it, a direction in clear 
terms that this is not the occasion to entertain the 
problems which Mr Brooksby has referred to nor to 
impose upon the applicant for amalgamation a require- 
ment that there be an exclusion in favour of the 
Federated Liquor and Allied Industries Union. In any 
event, there is no minute or formulation of any proposal 
of that kind before us. In my opinion the grounds of 
objection by the Federated Liquor and Allied Industries 
Union are not sustained. 

The application has, as I indicated in the course of 
these proceedings, according to the report of the 
Registrar, met the requirements of the Act and regula- 
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tions. We are satisfied as to that and in my view this Full 
Bench should (and we propose to), authorise the 
Registrar to register the amalgamation. 

COLLIER C.C.: I agree with His Honour the President 
that the application should be granted and that the 
Registrar should be authorised to take the necessary steps 
to register the proposed rules. 

HALLIWELL S.C.: I agree also and I have nothing 
further to add. 

PRESIDENT: That is the unanimous decision of the Full 
Bench. 

Order accordingly. 

Appearances: 
Mr J.A. McGinty on behalf of the applicants. 
Mr J.R. Brooksby (of Counsel) objecting on behalf of 

the Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers and Federated 
Liquor and Allied Industries Employees Union of 
Australia, Western Australian Branch, Union of 
Workers. 

Mrs R.M. Geneff objecting on behalf of the Western 
Australian Clothing and Allied Trades Industrial Union 
of Workers, Perth. 

Mr J. Long objecting on behalf of the Transport 
Workers Union of Australia, Industrial Union of 
Workers, Western Australian Branch. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 355 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for the registration of a 
new organisation to be formed by the amalgamation 
of the Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch and the Metropolitan Laundry 
Employees Industrial Union of Workers. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Senior Commissioner G.G. Halliwell. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 19th day of May 1987 and having 
heard Mr J.A. McGinty on behalf of the applicants; Mr 
J.R. Brooksby (of Counsel) objecting on behalf of the 
Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers and Federated Liquor and 
Allied Industries Employees Union of Australia, 
Western Australian Branch, Union of Workers; Mrs 
R.M. Geneff objecting on behalf of the Western 
Australian Clothing and Allied Trades Industrial Union 
of Workers, Perth and Mr J. Long objecting on behalf of 
the Transport Workers Union of Australia, Industrial 
Union of Workers, Western Australian Branch and 
judgment on the matter being delivered on the said 19th 
day of May 1987 wherein the Full Bench unanimously 
found that the registration of the new organisation 
should be authorised, and gave reasons for so finding, it 
is this day, the 19th day of May 1987 ordered that the 
Registrar register the organisation and register:— 

1. The name of the organisation as:— 
The Federated Miscellaneous Workers' 

Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch 
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2. The rules of the organisation in accordance 
with the document filed in the Registry and entitled 
"Proposed Rules" subject to the following 
amendments:— 

Rule 4.—Eligibility for Membership. 
(a) Delete paragraph (v) of subrule (1) of this 

rule. 
(b) Delete subrule (2) of this rule and insert in 

lieu:— 
(2) In addition to the foregoing, the 

Union shall consist of an unlimited 
number of persons who are employed, or 
who are usually employed:— 

(a) By the West Australian Govern- 
ment in the Department of Water 
Supply, Sewerage and Drainage 
and the Metropolitan Water 
Supply, Sewerage and Drainage 
Board. 

(b) In the laundry trade in the South 
West Industrial District of Western 
Australia. 

and 
3. The address of the office where the business of 

the organisation is conducted as:— 
61 Thomas Street, Subiaco, 6008 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

No. 355 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for the registration 
of a new organisation to be formed by the 
amalgamation of the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service 
and Miscellaneous, WA Branch and the Metro- 
politan Laundry Employees Industrial Union 
of Workers. 

Decision. 
HAVING been directed by the Full Bench, I have this 
19th day of May 1987 registered as an industrial 
organisation "The Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch". The abovementioned 
organisation was formed by the amalgamation of the 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch and 
the Metropolitan Laundry Employees Industrial Union 
of Workers. 

The registration of these last two mentioned 
organisations is hereby cancelled. 

R. LOVEGROVE, 
Acting Deputy Registrar. 

COMMISSION 
IN COURT SESSION — 
Matters dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 

and 
Comeng WA. 

No. CR201 of 1986. 

METAL TRADES (GENERAL) AWARD. 
STEEL FABRICATION INDUSTRY ORDER 1983. 

Metal Workers Metal Industry 

COMMISSION IN COURT SESSION. 
Senior Commissioner G.G. Halliwell, 

Commissioner G.J. Martin, 
and Commissioner G.L. Fielding. 

Perth 20th day of May 1987. 

Over-award payments — service pay and attendance 
bonuses — Principles — anomolies, work value, 
new allowances — claim for over-award payment 
refused. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: This is the unani- 
mous decision of the Commission in Court Session. The 
Respondent carries on business manufacturing railway 
locomotives and rolling stock, principally for the mining 
industry. In March 1982 the firm closed its manufactur- 
ing operations because they were unprofitable. Its pro- 
duction employees became redundant and their services 
were terminated accordingly. At that time the 
Respondent was and still is, a party to the Commission's 
Steel Fabrication Industry Order (see: 1963 63 WAIG 
2479) 1983 and its predecessors. That Order sets out 
superior conditions of employment to those mentioned 
in the Metal Trades (General) Award which Award 
otherwise binds the Respondent and others mentioned in 
the Order. At the time of its closure the Respondent, in 
common with others bound by the Order, made over- 
award payments in the form of service pay and atten- 
dance bonuses. 

In August 1983 the Respondent re-opened its 
Bassendean factory. By then the Respondent had a new 
owner. In re-opening, the Respondent expressly engaged 
the production personnel on the understanding that their 
employment would be covered by the Steel Fabrication 
Industry Order, although it seems the Respondent does 
not regard itself as being a member of that industry. 
Officials from the Applicant who visited the site soon 
after it re-opened were told by the Respondent that it was 
employing production personnel strictly on the basis of 
that Order. The question of over-award payments was 
not discussed and the Respondent has not made any such 
payments since it re-opened. It now employs approxi- 
mately 65 production personnel. The Applicant having 
recently discovered the Respondent's attitude to the 
payment of over-award benefits seeks an order that the 
Respondent be directed to reinstate service pay and 
attendance bonuses in accordance with the formula 
which existed when the firm shut down in 1982. 

The Union says that the Steel Fabrication Industry 
Order is based on the existence of over-award payments 
such as service pay and attendance bonuses. In effect it 
argues that one does not go without the other. Thus the 
Respondent should be compelled to make over-award 
payments of this kind. Furthermore, the Applicant 
draws attention to the conditions of employment for 
employees of Vickers Hoskings. It contends that the 
Respondent is in the same industry as Vickers Hoskings, 
a Company also bound by the Order. That Company is 
said to be now controlled by the same owners as the 
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Respondent and currently as once did the Respondent, 
makes over-award payments of the kind now in question 
to its employees. In those circumstances the Respondent 
should be compelled to do likewise. The Applicant sees it 
as inequitable that the same owners in the same industry 
should not have to meet the same obligation in this 
respect, particularly as the Respondent did so in the past. 
Furthermore, it is said that the Respondent's factory and 
that of Vickers Hoskings are side by side, divided only by 
a fence. The present disparity concerning over-award 
payments "is an incentive to industrial disputation". 

The Respondent argues that its factory re-opened in 
1983 expressly on the basis that the Steel Industry Fabri- 
cation Order would be applied strictly and therefore it 
should not now be compelled to do something different. 
Further, it contends that it is not really in the steel 
fabrication industry as are other parties to the Order. It is 
engaged in the construction of heavy locomotives rather 
than high volume steel fabrication. In any event, it claims 
not to be in the same market as Vickers Hoskings even 
though it operates next door and is related through 
ownership. Its principal competitor, based interstate, 
does not have any obligation to make over-award 
payments and it would be commercially embarrassing to 
the Respondent were it now required to make such 
payments. Moreover, the Respondent contends that the 
claim is outside those contemplated by the Commission's 
Wage and Condition Fixing Principles. Claims in respect 
of service pay are expressly covered by Principle 9 (c) and 
this claim is said not to fall within the ambit of that 
Principle. The claim for an attendance bonus is of a kind 
expressly excluded by Principle 9 relating to claims for 
new allowances. Further, the Respondent suggests that 
the parties agreed at the Anomalies Conference that 
neither of the claims could be justified under Principle 6 
— Anomalies and Inequities. The Applicant, on the 
other hand, sees the claim primarily as one of re- 
establishing an equitable base. 

Apart from any consideration of the Principles there is 
no merit in the Applicant's claim. Reduced to its 
essentials, the claim is really based on the proposition 
that because the over-award payments were paid by the 
Respondent before its 1982 closure they should be 
resumed now that it has recommenced business, particu- 
larly as they are paid by an associated company. In the 
circumstances that argument does not withstand 
scrutiny. The Respondent's re-opening was in effect a 
new start at its business, it was by no measure a 
continuance of its manufacturing operations. It paid off 
its previous employees as if they were redundant, as 
indeed they were for at leat 16 months. In those circum- 
stances it is difficult to see why what went before should 
ipso facto apply to the latter operation. The evidence is 
that there was no promise to the employees or to the 
Applicant that the employees would be paid anything 
other than on the basis of the Steel Fabrication Industry 
Order when the factory re-opened. The employees 
cannot claim to have been induced to enter into employ- 
ment on the basis of some undertaking which is not 
subsequently being honoured. Although the Respondent 
may have common ownership with, and be in close 
proximity to, Vickers Hoskings they are acknowledged 
to be separate business undertakings operating in a 
different market. It has never been the case that separate 
businesses should have the same conditions of employ- 
ment simply because they have a common ownership. 
What is material is the nature of the industry in which 
those businesses operate. There was really nothing to 
indicate that the businesses undertaken by Vickers 
Hoskings and the Respondent were so similar as to 
require each to make the over-award payments in 
question. Indeed, such evidence as there was suggests 
that the Respondent operates in a "separate and distinct 
industry" from Vickers Hoskings. The fact that the 
businesses operate in close proximity cannot justify the 
claim anymore than the fact that the factories alongside 
each other in different industries justify the same 
conditions of employment. Moreover, the evidence is 
that the over-award arrangements made by those men- 

tioned in the Steel Fabrication Industry Order in 1982 
took many and varied forms. Since then a number of the 
parties to that Order, who made such payments, have 
ceased business. There is really nothing before us to 
suggest that the arrangements applied by the Respondent 
at that time are financially appropriate at this time. 

Apart from these considerations, the claim, in our 
opinion, falls outside those contemplated by the 
Principles. Principle 9 — Allowances subclause (e) 
expressly limits claims for new service pay increments to 
those which compensate for changes in work and/or 
conditions under which it is performed, in which case the 
work value principle is to apply. There was no attempt to 
suggest that there had been such a change on this 
occasion. Rather, the Applicant's argument was that this 
was in reality a claim to reinstate an existing allowance, 
but that of course is a contradiction in terms. To the 
extent that the Applicant sought to rely upon an 
anomaly, what has been said in respect of the merits of 
the claim really disposes of that proposition. The Appli- 
cant's claim is more one of "me-too-ism" and that is 
something which the Principles expressly guard against. 
Indeed the anomalies Principle excludes a claim based 
simply on comparitive wage justice. It also provides that 
a mere "geographical nexus" is not enough. Quite 
properly the Applicant conceded that it faced "some 
difficulty" in relying upon the Principles, particularly 
Principle 9 insofar as its claim for the attendance bonus 
was concerned. New allowances may only be created to 
compensate for disabilities or aspects of work not 
comprehended in the wage rate. Clearly the prescription 
of a wage contemplates that an employee will attend the 
work place to earn that wage. There is thus no hope for 
the Applicant under that Principle. Indeed, there is 
nothing in the Principles which would allow such a claim, 
as the Applicant all but conceded. Even if, which we do 
not accept, the claim could be considered as one to estab- 
lish an equitable base, the time for doing that has long 
since passed. 

For the foregoing reasons we would dismiss the claim. 
It may be that the second tier proposed by the Commis- 
sion's new Principles might afford the Applicant some 
hope in its quest for over-award payments. 

Appearances: 
Mr J. Sharp-Collett for the Applicant. 
Mr J.R. Gandini for the Electrical Trades Union. 
Mr M.R. Crofts for the Respondent. 
Mr J. Birman for the Confederation of Western 

Australian Industry (Inc). 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR201 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and 
Comeng WA, Respondent. 

Order. 
HAVING heard Mr J. Sharp-Collett on behalf of the 
Applicant and Mr M.R. Crofts on behalf of the 
Respondent, the Commission in Court Session, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders — 

That the application be dismissed. 

Dated at Perth this 20th day of May 1987. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Principle 6 (a) (iv) — Anomalies. 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 

and 
The Swan Brewery Company Limited. 

Application No. C172 of 1986. 

Brewery Craftsmen Brewing Industry 

COMMISSION IN COURT SESSION. 
Senior Commissioner G.G. Halliwell, 

Commissioner G.J. Martin, 
and Commissioner S.A. Kennedy. 

Perth 25th day of May 1987 

Principles — Wage rates — Nexus — Work value — 
Wage comparabilities — Anomalies — Inequities — 
Equitable base — Retrospectivity — Date of 
Operation — Application granted. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: This is the 
unanimous decision of the Commission in Court Session. 
The subject matter of this application comes to a 
Commission in Court Session as an "arguable" case 
from an Anomalies Conference, pursuant to the pro- 
visions of Principle 6 — Anomalies and Inequities of the 
Commission's Principles as enunciated in General Order 
matter No. 261 of 1986 of the 9th day of July 1986 (66 
WA1G 1139 at pp. 1144 and 1145). 

That subject matter is clearly expressed in a revised 
Statement of Agreed Facts prepared by the parties for 
that Anomalies Conference, in the following terms. 

1. The parties are in agreement that the Brewery 
Craftsmen's Award C368 of 1979 should be varied 
as follows:— 

(i) that an increase of $6.00 per week be 
granted to all classifications in subclause 4 
(a) of the Award; 

(ii) that proportionate increases be granted to 
apprentices; and 

(iii) that the increases referred to in paragraph 
2 (i) and (ii) operate from the first pay 
period after the date six months prior to 
this hearing (i.e. 15 October 1986). 

2. The parties submit that this increase is 
consistent with and falls within Principle 6 (a) (iv) of 
the wage fixation guidelines adopted by the Western 
Australian Industrial Relations Commission in 1986 
(No. 261 of 1986). 

3. Rates under this Award have historically main- 
tained a close relationship with those paid to skilled 
brewery workers in New South Wales and Victoria 
(see attached Schedule). 

4. This Federal nexus was expressly recognised by 
the Western Australian Commission in Court 
Session in its variation of this Award in 1983 [No. 
CR101 of 1983 reported at 63 WAIG (1983) 1298], 

5. In a decision of Commissioner Shortall of the 
New South Wales Industrial Commission on 16 
August 1985, the rates paid under the Breweries, 
Maintenance Employees (State) Award were signifi- 
cantly increased (No. 665 of 1985). 

6. As a consequence of this decision, a significant 
discrepancy has arisen between the rates paid to 
tradesmen in Western Australian and New South 
Wales breweries. 

7. The parties agree that in light of the time which 
has elapsed since the New South Wales increase the 
Award should be retrospective to a date six months 
from the date of this hearing. 

8. It is the view of both parties that no claims for 
flow-on will result in other areas of employment in 
the Swan Brewery, as a consequence of this claim 
being granted. 

9. The increase claimed will have a negligible 
impact upon the total wages bill of the Brewery. 

(Exhibit 1) 
As that statement reveals in item 2 thereof the parties 

consider that their agreement to increase the rates of 
wages of all classifications of adult workers in paragraph 
(a) of subclause (4) of the First Schedule — Wages of the 
"Brewery Craftsmen Agreement" No. C368A of 1979 as 
varied (59 WAIG p. 1432) with proportionate increases 
to apprentices meets the requirements of Principle 6 (a) 
(iv) of the Principles. 

That Principle reads: 
6. Anomalies and Inequities. 

(a) Anomalies 
(i) In the resolution of anomalies, the 

overriding concept is that the 
Commission must be satisfied that 
any claim under this Principle will 
not be a vehicle for general 
improvements in pay and condi- 
tions and that the circumstances 
warranting the improvement are of 
a special and isolated nature. 

(ii) Decisions which are inconsistent 
with the principles of the 
Commission applicable at the 
relevant time should not be 
followed. 

(iii) The doctrines of comparative wage 
justice and maintenance of rela- 
tivities should not be relied upon to 
establish an anomaly because there 
is nothing rare or special in such 
situations and because resort to 
these concepts would destroy the 
overriding concept of this 
Principle. 

(iv) The only exception to (iii) is that 
adjustment of awards to establish 
an equitable base may be proceeded 
as anomalies. 

(Our emphasis) (66 WAIG p. 1139 at 1144) 
In opening its submissions the applicant referred us to 

the reasons for decision in that matter and in which the 
concept of an "equitable base" was explained in the 
following terms. 

First, the establishment of an equitable base, 
means nothing more in this jurisdiction than the 
restoration of a pre-existing relationship where a 
firm and recognised nexus existed to enable the 
indexation of wage rates to be applied fairly. It does 
not provide the opportunity for a union to argue for 
a better base or to re-argue a lost case or to argue for 
something which it omitted to cover when the base 
was first established. 

(66 WAIG p. 1139 at p. 1142) 
To that explanation we add the further explanation 

contained in those reasons for decision and which read as 
follows: 

For a union at this date to be seriously suggesting 
that an equitable base is yet to be fixed in an award is 
either an acknowledgement by the union of a serious 
failure to service its membership or the discovery of 
some extraordinary thing which would meet the 
"rare circumstances" mentioned in the Federal 
decision. We consider that it would be rare indeed 
for any claim under the new 6 (a) (iv) to proceed 
beyond the anomalies conference. 
(Our emphasis) (66 WAIG p. 1139 at p. 1142) 

The anomalies in the matter before us, the applicant 
submitted arises from an increase of $17.00 in the rates of 
wages for Brewery Craftsmen in New South Wales in 



67 W.A.I.G. W UST 1135 

October 1985. The significance of that movement in 
those rates of wages is the manner in which rates of wages 
in the agreement in this State for Brewery Craftsmen has 
been erected. 

In simple terms we were told that the parties in 1983 
agreed that the rates of wages in this State for Brewery 
Craftsmen should be the average of the rates of wages for 
such employees in New South Wales and Victoria. 

The parties gave expression to that agreement in early 
1983 when they went before a Commission in Court 
Session for approval of the increases arising from that 
agreed basis of wage fixation. 

Thus in that matter, No. CR101 of 1983 of the 4th day 
of May 1983 the Commission in Court Session decided 

We were told of a "Federal" nexus and that is 
supported by the fact that the increase of $6.30 
allowed by the Commission in Court Session to the 
workforce generally in November 1981 did not 
extend to these craftsmen. We are also told that 
since October 1982 wage increases have been 
allowed to craftsmen in other states, and on the 
information available in that regard we think it fair 
and right, in the context of the policy of restraint, to 
authorise a wage of $327.80 for craftsmen. 

(63 WAIG p. 1298 at p. 1299) 
The movement of rates of wages for a mechanical 

fitter from that point until the date of the proceedings 
before us, the 15th day of April 1987, for Brewery crafts- 
men in this State and New South Wales and Victoria are 
set out hereunder. 
Date Western Australia New South Wales Victoria 

Swan Brewery Tooheys Breweries Carleton United 
March 1983 $327.80 $330.20 $325.50 
October 1983 $341.90 $344.40 $339.00 
April 1984 $355.90 $358.50 $352.40 
April 1985 $365.20 $367.80 $361.20 
November 1985 $379.10 $381.80 $374.50 
July 1986 $387.80 $390.60 $382.80 
October 1986 $387.80 $404.80 $382.80 

(Exhibit I) 
It will be noted that an arithmetical average of the rates 

of wages in the two eastern states in March 1983 
produced the rate of wage of $327.80 approved by the 
Commission in Court Session and that the same average 
of the rates of wages existing in October 1986 produces a 
figure of $393.80, the increase of $6.00 now agreed upon 
between the parties. 

We also note from Exhibit 2 that the increase applied 
to the New South Wales rate of wage for a mechanical 
fitter by the New South Wales Conciliation Committee 
was effected in fact in two moieties, the first of $13.00, 
taking the April 1984 rate of $358.50 to $371.50 from the 
1st day of March 1985 and the second of $9.70 from the 
11th day of April 1985 — the then weekly rate of wage 
becoming $381.20. 

That is confirmed by reference to the variation Order 
which appears in NSWIG Vol 241 p. 581. 

The applicant pointed out that it was clear from that 
Exhibit the degree to which increases in rates of wages for 
Brewery Craftsmen in New South Wales in recent years 
had created "a large shortfall" between those rates and 
those paid in this State. 

The applicant explained that the New South Wales 
rates of wage had moved as a result of a "decision" of a 
Conciliation Committee of the 8th day of October 1985 
(Exhibit 2). 

That "decision" was the approval by that Committee 
of a consent variation of the wages clause of the 
Breweries, Maintenance Employees (State) Award. 

It said in so approving that variation, through its 
chairman Conciliation Commissioner Shortall: 

That concludes this matter and I think that on 
behalf of the Committee I should say that the 
thorough way in which the matter was approached 
by the parties removes any complication as to 
challenges as to whether it is within the indexation 
guidelines. . . 
(Our emphasis) (Exhibit 2) 

The proceedings in that matter, the evidence and 
record of inspections were placed before us as Exhibit 3 
and the thrust of those proceedings, the applicant 
submitted, was a claim that there had been significant 
changes in work value which justified the increases in 
rates of wages agreed to by the parties in New South 
Wales. 

The applicant concluded that it saw its task to establish 
that the level of operations, plant and equipment 
currently being used by the respondent were similar to or 
the same as those which justified the increase in New 
South Wales and thus establish not a case based upon 
work value but of an anomaly justifying the restoration 
of the historical base — an equitable base. 

To that end evidence was adduced from the 
respondent's Engineering Manager who is responsible 
for the maintenance function at the respondent's 
operations at Canning Vale. He is a professional engineer 
and joined the respondent in 1980 after seven years' 
experience in an explosives plant in Victoria. 

He told us that he had read all of the material in the 
proceedings before the New South Wales Conciliation 
Committee (Exhibit 2) and had visited Tooheys 
Brewery in New South Wales in 1986. Since then he had 
enquired of that Brewery details of plant which he had 
not had the opportunity of viewing when he was last 
there. 

He explained that the respondent's new brewery at 
Canning Vale came on line in 1978 and was regarded as 
one of the world's only fully programmable logic con- 
trolled plants — a highly automated plant incorporating 
the then current technology, packaging and associated 
services. 

He told us in detail of the manner in which the plant in 
New South Wales had been upgraded over the years in 
comparison with the .respondent's plant and the manner 
in which the respondent's plant had been restructured or 
added to by comparison with that former plant. 

Whilst holding and expressing the view that from a 
total plant point of view the respondent's level of 
technology is higher than the breweries with which those 
comparisons were made the weight of his evidence clearly 
supported the fact that in terms of new plant and tech- 
nology the matters referred to in the New South Wales 
proceedings had occurred in this State as well, albeit the 
time spans varied from one to the other. 

The respondent's original plant and the variations 
made thereto be they for new products, improved tech- 
nology or increased volume of production, required, in 
his view, a continuing programme of training for the 
metal workers (and others) and a high degree of compre- 
hension of the operations as a whole. 

Those processes had led to a degree of multi skilling 
for the metal workers and for example, required of 
mechanical fitters the ability to be familier with and 
capable of diagnosing electrical problems, similar to the 
recorded experience of metal workers in the New South 
Wales proceedings. 

The respondent supported the submissions made by 
the applicant and the evidence of its engineering manager 
and the conclusions drawn by them from all of that 
material. 

In terms of the cost impact of the agreed increase in the 
rates of wages for its metal tradesmen if authorised by 
the Commission the respondent estimated that it would 
be circa $30 (XX) per annum, a very small amount com- 
pared to its annual wages bill of between 13 to 15 million 
dollars. 

The intervener took the view that it was clear from the 
material before us that the New South Wales proceedings 
were concerned with changes in work value and the 
application before us was mounted upon the establish- 
ment of an "equitable base". 

Caution was needed to be exercised it was submitted in 
that what would the parties' expectations be if the rate of 
wage for brewery craftsmen in Victoria was increased at 
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some stage? — would the parties come back with a plea 
to maintain their equitable base? 

The further difficulty arose in the intervener's view in 
that what had transpired in New South Wales in 1985 was 
a catching up in that State with technology and the work 
requirements connected therewith and which had been in 
place in this State for some 10 years. 

As to the Principles the intervener reminded us that 
Principle 6 — Anomalies and Inequities excluded a 
consideration of comparative wage justice as a ground 
upon which to establish an anomaly and that an 
historical or geographical nexus between similar classes 
of work may not make a particular situation inequitable. 

We were referred to the reasons for decision in matters 
Nod. 759, 797 and Others of 1986 "The Nurses Case" of 
the 23rd day of December 1986 and in which the 
Commission in Court Session said inter alia: 

We are reasonably satisfied that the agreement 
reached can be regarded as satisfying Principle 4 but 
because of the equitable base established in January 
1984 Principle 6 has influenced our overall decision. 
However, we reject the contention that the 
establishment of an equitable base with one or a 
number of awards in other States enables rates in 
this State to move automatically as a consequence of 
further movement in those States. The base is estab- 
lished for the application of decisions made under 
section 51 of the Act and for nothing more. If 
changes are made to the rates which were used as the 
equitable base yardstick that might be sufficient 
reason for further movement in this State but if, and 
only if, the reasons for change elsewhere exist here 
also. 
(Our emphasis) 

(Roneod Decision — p. 11 — not yet reported) 
The intervener suggested that compensation for the 

changes in technology and the like in this State may have 
been comprehended in the rate of wage for Brewery 
Craftsmen in this State long before the 1985 proceedings 
in New South Wales and to that extent an equitable base 
argument mounted on those proceedings was 
unjustified. 
Our Determination. 

The material which has been placed before us to 
support the parties' agreement to increase the rates of 
wages for Brewery Craftsmen by $6.00 per week clearly 
establishes that: 
* Since the 4th day of May 1983, at least, the rates of 

wages for such employees have been ascertained by 
an arithmetical average of the rates of wages payable 
to similar employees in breweries in New South 
Wales and Victoria. 

* That relationship was approved by this Commission 
in accordance with its then Wage Indexation Guide- 
lines prior to the enunciation by this Commission of 
the Principles in General Order matter No. 461 of 
1983 on the 13th day of October 1983 (63 WAIG p. 
2207). 

Prior to 1983 we were told by the respondent that 
there had been a practice whereby 

. . . the breweries around Australia engaged 
annually in logs of claims negotiations: 

In those negotiations Swan Brewery at least 
did have regard to an informal averaging 
process. When we were engaged in 
negotiations, as is usually the case, in August of 
each year, we would be considering whatever 
the rate we may be negotiating around would 
place us with regard to an average. Really, in 
New South Wales and Victoria, which is the 
hub of the brewing industry, we had little 
regard for what was happening in other States. 
In effect there was an averaging system in 
place, but it really was only formalised I would 
suggest, — although it did exist — in March 
1983. 
(Transcript notes of proceedings pp. 30 and 31) 

* The rates of wages established in 1983 have been 
varied since from time to time in accordance with 
National Wage Decisions by way of General Order 
of this Commission and not otherwise. 

* There is no discernible variation to the rates of 
wages to give effect to any changes in technology or 
other factors associated with the establishment of 
the new brewery at Canning Vale in 1978 but we do 
not know the extent to which the present Agreement 
No. C36B of 1979 and issued on the 27th day of 
September 1979 did take those factors into 
consideration. 

* There has not been, until these proceedings now 
before us, any application by the parties or any of 
them to seek the establishment of an equitable base 
during the life of the Commission's Principles 
enunciated in October 1983. 

* The proceedings before the Breweries etc (State) 
Conciliation Committee of the New South Wales 
Industrial Commission relating to the "Breweries 
Maintenance Employee (State) Award" in 1985 
have not and in our view could not be challenged as 
other than a bona fide work value case and the rates 
of wages emanating therefrom relate to all the 
technological changes, production and marketing 
demands and all other associated factors which were 
deemed to be relevant up to that time. 

* Those changes have occurred in this State at 
different points of time and in some cases in dif- 
ferent degrees but the similarity of change and the 
resultant demands upon the skills training and 
responsibilities of brewery craftsmen is clearly 
present. 

In our view it is not untoward or inconsistent with the 
Principles to acknowledge that all of those factors 
indicate that there is an anomaly between the rates of 
wages for brewery craftsmen in this State and those in 
New South Wales rendering it proper for us to resolve 
that anomaly by now establishing an equitable base for 
the rates of wages for brewing craftsmen in this State for 
the future application of the Principles. 

That a considerable period of time has passed since the 
origin of that anomaly, in itself does not cause it to go 
away or justify it being "swept under the carpet". 

Accordingly we will resolve the inequity by establish- 
ing an equitable base in the manner requested by the 
parties, that is, by arithmetically averaging the rates of 
wages payable to the selected breweries in New South 
Wales and Victoria. 

That system has the effect of course, of deflating the 
amount of the resultant increase because of the apparent 
non reflection of the New South Wales rate of wage in 
the Victorian rate of wage. 

Whether some two years later that latter rate of wage 
will also change and what effect, if any, that is to have or 
should have on the rate of wage for brewery craftsmen in 
this State remains for the future but for the present, the 
variation which we now proposed, is for the purposes of 
the Principles to be regarded within the terms of, and 
subject to the dicta of the Commission in Court Session 
quoted earlier in these reasons for decision in the 
"Nurses Case". 

We are satisfied that the cost impact of the proposed 
variation is negligible and causes no implications for a 
flow-on, subject to the reservation expressed by the 
respondent in respect of its 18 laboratory staff, whom the 
respondent feels "may" look to some form of argument 
under the Principles. 

Date of Operation. 
The parties request that the application, if allowed, 

operate from the first pay period after the 15th day of 
October 1986 (six months prior to the date of hearing). 

The intervener argues that in no circumstances should 
we countenance a retrospective operative date for a 
matter arising from an Anomalies application and 
supports that argument by reference to the views of the 
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Australian Conciliation and Arbitration Commission, in 
matters Nod. A No. 196 of the 13th day of December 
1985 and A No. 188 of 25 June 1986. 

In that first matter the Australian Commission said of 
retrospectivity: 

The date of operation of the proposed order gives 
us more than the usual concern. 

ACUA and APSA (the applicants) whilst 
acknowledging the general rule in anomaly cases 
maintained that in this case there had been a delay 
resulting from very exceptional circumstances which 
warranted a departure from the general rule. They 
claimed retrospective operation of the increase as 
and from the first pay period on or after 24 May 
1985. 

The NTPS Commissioner (the respondent) 
supported that date of operation. In doing so he 
acknowledged a 1984 agreement to the effect that 
they would support a date of effect no later than one 
pay period after the date of effect in the APS clerical 
case and acknowledged that "there was some initial 
delay by us in respondent to ACOA's claim. 

There is nothing in the Principles laid down in the 
National Wage Case decision of 23 September 1983 
which would prevent the Commission from granting 
a retrospective date of operation, particularly in 
circumstances where, as in this case, the employer 
has previously agreed to an operative date. We are 
also conscious of the delay that has occurred but we 
are not willing to depart from a well-established 
convention since 1976, for the Commission not to 
award retrospective payment in anomalies cases. 

Accordingly, our order will operate from the first 
paying period on or after today's date. 
(Our emphasis and interpolation) 

(Print G1338 pp. 3 and 4) 

In the second matter so referred to the Australian 
Commission said: 

It remains to deal with the question of operative 
date. The principle that awards of the Commission 
should operate prospectively unless there are 
unusual and very special reasons for granting retro- 
spectivity is firmly entrenched. Moreover it has been 
the consistent practice of the Commission to give 
prospective effect to the resolution of anomalies. 
There are no circumstances in respect of the claims 
of legal officers which could constitute an exception 
to the Commission's general principles as to retro- 
spectivity or which might justify a departure from 
the long-standing practice in respect of the resolu- 
tion of anomalies. The claim by AGLA for retro- 
spectivity is rejected. All increases will operate from 
the beginning of the first pay period commencing on 
or after the date of this decision. 
(Our emphasis) (PrintG3575p.9) 

In light of those remarks by Full Benches of the 
Australian Commission the intervener submitted that it 
was appropriate for this Commission, as it follows so 
closely the Australian Commission, "to take note of 
those comments in reaching any Conclusion in this 
matter" (Transcript notes of proceedings p. 30). 

The Commission's powers as to the date of operation 
of an award, variation or cancellation of an award or an 
Order issued under section 44 of the Industrial Relations 
Act 1979 are contained in section 39 of that Act in the 
following terms; 

39 (1) . . . 
(2) . . . 
(3) The Commission may by its award give retro- 

spective effect to the whole or any part of the 
award — 

(a) If and to the extent that the parties to the 
award so agree 

(b) ... 
(Our emphasis) 

In this matter the parties do, freely, agree to a retro- 
spective date of operation of their proposed variation 
and we discern no reason why the Commission should 
not give effect to that agreement. 

In so doing we acknowledge the general rule contained 
in the matters referred to by the intervener, particularly 
in relation to matter wherein the date of operation is in 
dispute between the parties. 

The minutes of the proposed Order to issue in deter- 
mination of the matter now issue and may be spoken to 
by the parties if they so wish at a time to be arranged with 
the Commission. 

It will be noted that those minutes provide for two 
operative dates, the agreed date of operation and the 
date of operation of the General Order of the 10th day of 
March 1987. 

Appearances: 
Ms P.J. Giles (of Counsel) appeared on behalf of the 

applicant. 
Mr P.J. McGuire appeared on behalf of the Swan 

Brewery Company Limited. 
Mr J. Birman appeared on behalf of the Confedera- 

tion of Western Australian Industry (Incorporated) 
(intervening). 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C172 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and the 
Swan Brewery Company Limited and Others, 
Respondents. 

Order. 
HAVING heard Ms P.J. Giles (of Counsel) on behalf of 
the applicant, Mr P.J. McGuire on behalf of the Swan 
Brewery Company Limited and Mr J. Birman on behalf 
of the Confederation of Western Australian Industry 
(Incorporated) (intervening), the Commission in Court 
Session, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the "Brewery Craftsmen" Agreement No. 
C368A of 1979 as varied be further varied in accor- 
dance with the following schedule and that such 
variation shall have effect as from the dates 
specified therein. 

Dated at Perth this 5th day of June 1987. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
First Schedule Wages: Delete subclause (4) of this 

clause and insert in lieu:— 
(4) Canning Vale Workers 

(a) Weekly WAge — Adult Workers Column A Column B 
Commenc- From the 
ing from beginning 
1/10/86 of the first 

pay period 
commenc- 
ing on or 

after 
10/3/87 

S $ 
410.30 420.30 
393.80 403.80 
393.70 403.80 
404.40 414.40 
393.80 403.80 
393.80 403.80 
393.80 403.80 
430.10 440.10 
378.50 388.50 

Instrument maker and/or repairer 
Fitter 
Electrician 
Electrician Special Class 
Welder 
Motor Mechanic 
Plumber 
Instrument Maker Special Class 
Rigger 
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Column A Column B 
Commenc- From the 
ing from beginning 
1/10/86 of the first 

pay period 
commenc- 
ing on or 

after 
10/3/87 

(b) Leading Hands: In addition to the 
weekly wage prescribed in subclause 
(1) of this schedule a leading hand 
shall be paid — 
(i) if placed in charge of not less 

than three and not more than 
10 other workers — $19.00. 

(ii) if placed in charge of more than 
10 and not more than 20 other 
workers — $23.80. 

(iii) if placed in charge of more than 
20 other workers — $28.30. 

(c) Weekly Wage — Apprentices — Percent of rate of wage for a fitter 
Five Year Term 

First year 
Second year 
Third year 
Fourth year 
Fifth year 

40 per cent 
48 per cent 
55 percent 
75 percent 
88 percent 

157.50 
189.00 
216.60 
295.40 
346.50 

161.50 
193.80 
222.00 
302.90 
355.30 

Four Year Term 
First year 
Second year 
Third year 
Fourth year 

42 percent 
55 per cent 
75 per cent 
88 per cent 

165.40 
216.60 
295.40 
346.50 

170.00 
222.00 
302.90 
355.30 

3l/z Year Term 
First six months 
Next year 
Next year 
Final year 

42 per cent 
55 percent 
75 percent 
88 percent 

165.40 
216.60 
295.40 
346.50 

170.00 
222.00 
302.90 
355.30 

Three Year Term 
First year 
Second year 
Third year 

55 per cent 
75 per cent 
88 per cent 

216.60 
295.40 
346.50 

222.00 
302.90 
355.30 

Schedule. 
Clause 7.—Wages: Delete subclauses (1) and (2) of this 

clause and insert in lieu: 
(1) The minimum rates of wages for employees 

covered by this award shall be — 
Classification: Per Week 

(a) 
(b) 

(c) 

(d) 

248.10 

253.90 

231.40 
214.50 

Installer 
First Class Soft Furnishing 
Maker 
Second Class Soft Furnishing 
Maker 
All Others 

(2) Supplementary Payments: 
(a) In addition to the rates payable under the 

provision of this Award all adult 
employees shall be paid $27.80 per week 
for all purposes of this Award provided 
that the amount payable to any employee 
pursuant to the foregoing provisions of 
this section shall be reduced by the amount 
of any payment being made to that 
employee in addition to the said rates, 
otherwise than pursuant to the provisions 
of this subclause, whether such payment is 
being made by virtue of any order, 
industrial agreement, or other agreement. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 819 (2) of 1985. 

Between the United Furniture Trades Industrial Union 
of Workers, WA, Applicant and Boans, a division 
of Myer Stores Ltd and Others, Respondents. 

Order. 
HAVING beared Mr T.P. Daly on behalf of the appli- 
cant and Mr K.H. Farrell on behalf of the respondents 
and Mr B.P. McCarthy on behalf of the Confederation 
of Western Australian Industry (Incorporated) (inter- 
vening), and by consent, the Commission in Court 
Session being satisfied that the proposed variation to the 
award complies with the Anomalies and Inequities 
Principle enunciated by the Commission in Court 
Session on the 25th day of March 1987 in General Order 
Matter No. 1195 of 1986, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Soft Furnishings" Award No. 23 of 
1982 as varied, be further varied in accordance with 
the following Schedule and that such variation shall 
have effect as from the beginning of the first pay 
period commencing on or after the 30th day of June 
1987. 

Dated at Perth this 30th day of June 1987. 
By the Commission in Court Session. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

PRESIDENT — 

Matters dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 (11) — Application to the President. 

Burswood Management Limited 
and 

Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, 

Union of Workers. 
No. 600 of 1987. 

NO AWARD. 

HIS HONOUR THE PRESIDENT D. J. O'DEA. 
Perth 5th day of June 1987. 

Stay order — Appeal against order of Commission — 
Application granted — Operation of decision stayed 
pending appeal determination. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: I propose to grant this application. 
This is an application by Burswood Management 
Limited, and, the respondent to the application is the 
Federated Liquor and Allied Industries Employees 
Union. It is an application brought pursuant to section 
49 (11), in which the applicant seeks an order that the 
operation of the decision appealed against be stayed 
wholly or in part pending the hearing and determination 
of the appeal. 

The basis of the application is that on 6 May this year 
the Commission constituted by Negus C. ordered that 
the applicant pay to a member of the respondent union 
the sum of $4 000 in compensation for loss of employ- 
ment and other matters. 
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The applicant has instituted an appeal against the 
order and the primary basis of its appeal is its claim that it 
has an arguable case based upon the ground that the 
conduct of the employee was such that dismissal for 
misconduct was justified. It raises questions as to the 
jurisdiction of the Commission, the power of the 
Commission, to order compensation in such 
circumstances. 

That being the case I am satisfied there is a serious 
question to be tried. 

As to the balance of convenience, the sum is such an 
amount that I have no apprehension that there will be 
any difficulty in the applicant being able to pay it should 
the appeal be unsuccessful. On the other hand the 
payment of the sum at this stage, pursuant to the order, 
the order remaining unstayed, may raise some difficulties 
of repayment in the event of the appeal being successful 
and the beneficiary of the compensation is no longer 
available. For those reasons I am satisfied also that the 
balance of convenience favours the staying of the order. 

Finally, I refer to the fact that there is no appearance 
of the respondent or the beneficiary, but I am informed 
that the respondent has advised the applicant of the fact 
that it did not intend to appear in response to these 
proceedings. It certainly has not indicated opposition to 
the application by filing a statement of grounds on or 
before 4 June, as required by a direction which I gave. 
Indeed, I am informed that the secretary of the respon- 
dent organisation informed Mr Uphill, appearing for the 
applicant, that while the application was not consented ' 
to it was not resisted. Accordingly I propose to order that 
the order be stayed pending the hearing and determina- 
tion of the appeal. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 600 of 1987. 

Between Burswood Management Limited, Applicant 
and Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
Branch, Union of Workers, Respondent. 

Before His Honour the President D.J. O'Dea. 

Order. 
THIS MATTER having come on for hearing before me 
on the 5th day of June 1987 and having heard Mr J. 
Uphill on behalf of the applicant and there being no 
appearance on behalf of the respondent and judgment 
being delivered on the said 5th day of June 1987 wherein 
I found that the application should be granted, and gave 
reasons therefor, it is this day, the 5th day of June 1987 
ordered and directed that the operation of the decision of 
the Commission given on the 6th day of May 1987 in 
matter No. CR916 of 1986 be stayed pending the hearing 
and determination of appeal No. 586 of 1987. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

AWARDS/AGREEMENTS — 
Application for — 

CLERKS (COMMERCIAL INDUSTRIES 
AUSTRALIAN TRAINEESHIPS) INDUSTRIAL 

AGREEMENT. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. AG3 of 1987. 

Between the Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch, 
Applicant and Clough Engineering and Others, 
Respondents. 

Agreement. 
HAVING heard Mr G.R. Bartlett on behalf of the appli- 
cant and Ms A. D'Ath on behalf of the Australian Red 
Cross Society, Western Australian Division, Engineering 
Testing and Research Services Pty Ltd, Conburn Pty Ltd 
trading as Easymix and Chattock Nominees Pty Ltd 
trading as Kiwi Signs, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the attached memorandum be registered as 
an industrial agreement. 

Dated at Perth this 19th day of June 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Memorandum of Terms of Agreement. 
Subject to the provisions of the Industrial Relations 

Act 1979 the parties hereto agree to the terms and 
conditions set out herein. 

Industrial Traineeships Agreement. 
This agreement is made pursuant to section 41 of the 

Western Australian Industrial Relations Act 1979 and is 
an Agreement made between the Federated Clerks' 
Union of Australia, Industrial Union of Workers, WA 
Branch (the Union) on the one part and the employers 
named in the Schedule A attached hereto on the other 
part, witnesseth that hereto mutually covenant and agree 
the one with the other as follows: 

L—Title. 
This agreement shall be known as the Clerks' 

(Commercial Industries Australian Traineeships) 
Industrial Agreement. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Objects. 
4. Scope. 
5. Area of Operation. 
6. Term of Agreement. 
7. Definitions. 
8. Cancellation of Training. 
9. Hours of Attendance. 
10. Conditions of Training. 
11. General Conditions. 
12. Disputes Settlement. 
13. Signatories. ' 

Schedule A. 

3.—Objects. 
(1) The object of this agreement is to provide the form 

and substance of the conditions of employment, 
including rates of pay, applicable to clerical trainees in 
Western Australia employed under Australian Trainee- 
ships Scheme (ATS) and who, but for being a trainee 
under the scheme would be covered by an award to which 
the union is a party. 



1140 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

(2) This agreement shall not be used by either party as 
a precedent in any proceedings before Industrial 
Tribunals. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Commercial, Social and Professional Services) Award 
No. 14 of 1972 employed in the industry of the employers 
named in Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

6.—Term of Agreement. 
This agreement shall operate on and from the 1st day 

of March 1987 for a period of six months. Provided that 
where the agreement is terminated in accordance with 
section 43 of the Industrial Relations Act 1979 such 
termination shall not prejudice any training agreements 
or employment contracts between the trainees and the 
employers which were entered into during the currency 
of this agreement. 

7.—Definitions. 
"Training or Trainee Agreement" is an agreement for 

training made pursuant to section 37D of the Western 
Australian Industrial Training Act 1975. Such agreement 
shall be approved by the State Management Committee 
(SMC) for traineeships and registered under the 
Industrial Training Act 1975. 

"Clerical Trainee" shall be a person who has entered 
into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this agree- 
ment who at the time of entering into a training agree- 
ment is under 20 years of age. 

"Relevant Award or Agreement" shall mean the 
award or agreement named in Clause 4 of this agreement. 

"Australian Traineeship System (ATS)" shall mean 
the traineeship system set up under the Industrial 
Training Act 1975 as a result of the report of the 
Commonwealth Committee of Enquiry into labour 
market programmes (Kirby Report) in response to 
recommendation 18 of that report. 

The "ordinary rate of wage" for all purposes shall be 
the weekly wage set out in Clause 10.—Conditions of 
Training subclause (4). 

8.—Cancellation of Training. 
A traineeship may be cancelled — 
(1) by mutual consent 
(2) by either the employer or the trainee giving two 

weeks' notice on either side, or by the payment or 
forfeiture as the case may be, of two weeks' wages in lieu 
of notice. This does not affect the right to dismiss for 
misconduct and in such a case wages shall be paid up to 
the time of dismissal only. 

9.—Hours of Attendance. 
Trainees shall observe the ordinary hours of 

attendance per week maintained by employees at the 
work place where the training is being conducted. 

10.—Conditions of Training. 
(1) The employer shall ensure that the trainee is 

permitted to attend the prescribed off-the-job training 
course and is provided with the prescribed on-the-job 
training approved by the appropriate State Training 
Authority in consultation with the Union. 

(2) The trainee shall be engaged for a minimum of 12 
months as a full-time temporary employee, provided that 
a trainee shall be subject to a probation period of one 
month. 

(3) Time spent on off-the-job training shall be allowed 
without loss of continuity of employment. 

(4) Wages — for the purpose of achieving stability of 
income for the trainee, the employer shall pay a weekly 
wage calculated on the following basis — 

X x 39 
52 

where X equals the appropriate junior rate under the 
relevant Award and 39 represents the actual weeks spent 
on the job in the 12 month period. 

Provided that the weekly wage rate payable to a trainee 
shall not be less than the minimum weekly rate set or 
recognised by the Australian Traineeship System. 

(5) Overtime — Trainees shall not be required to work 
overtime unless in a particular establishment the working 
of some overtime is necessary for the training to be pro- 
vided on particular work which can only be undertaken 
during overtime hours. 

(6) (a) Where the employment of a trainee by an 
employer is continued after completion of the trainee- 
ship period the service during the traineeship period shall 
be counted as service for the purpose of the award. The 
service shaU also be credited to any company based 
medical scheme and other schemes with minimum service 
criteria. 

(b) Should an employee resume employment with an 
employer within a period of three months from the end 
of the period of traineeship such employment shall be 
deemed to be continuous for the purpose of paragraph 
(a) of this subclause. 

(7) The provision of the relevant workers' compensa- 
tion and occupational health and safety legislation shall 
apply to trainees. 

(8) Where possible, traineeship positions shall be 
additional to normal staff numbers. Existing full-time 
employees shall not be displaced by trainees. 

(9) The Union shall be afforded reasonable access to 
trainees during work time for the purposes of explaining 
the role and functions of the Union. 

(10) Trainees whose service is terminated at the com- 
pletion of the traineeship shall be paid annual leave 
entitlements plus 17.5 per cent loading calculated on the 
ordinary rate of wage set by subclause (4) of this clause. 

(11) On the completion of the traineeship the State 
training authority shall provide each successful trainee 
with a certificate under the Industrial Training Act. 

11.—General Conditions. 
(1) The conditions of employment for clerical trainees 

shall, unless prescribed otherwise by this agreement, be 
the conditions of employment laid down by the relevant 
award or agreement which would but for this agreement 
otherwise cover such employees. Provided that such 
trainees shall not be included in any calculation of a ratio 
of junior to senior employees, where the relevant award 
or agreement prescribes such a ratio. 

(2) The normal customs and practice of the employer 
shall apply except where it is contrary to this agreement. 

12.—Disputes Settlement. 
(1) Should any dispute arise as to the operation of this 

agreement and the parties are unable to resolve that 
dispute by amicable negotiation the parties shall refer 
such dispute to the Industrial Relations Commission 
for — 

(a) conciliation in the first instance and f ailing that 
(b) for arbitration 

(2) Should any dispute arise as to the operation of a 
"training" agreement such dispute shall be resolved 
through the settlement mechanisms presented by the 
Industrial Training Act 1975. 
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13.—Signatories. 
Signatories 

Signed for and on behalf 
of the Federated Clerks' 
Union of Australia 
Industrial Union of 
Workers WA Branch J.D. SMITH 
In the presence of C.D. PANIZZA 
Signed on behalf of 
Clough Engineering D. YOUNG 
In the presence of J.A. GRAY 
Signed on behalf of 
Engineering Testing and 
Research Services Pty Ltd D. MONOTTI 
In the presence of B.A. BURBY 
Signed on behalf of 
Kiwi Signs J. MCCLURE 
In the presence of E. CHEONG 
Signed on behalf of 
Red Cross Society P.R.B. BURNS 
In the presence of B.A. BURBY 
Signed on behalf of 
Perth Surgical Supply Co 
Pty Ltd M. BLACK 
In the presence of P. KRAMER 
Signed on behalf of 
Toucan Pty Ltd M. NASH 
In the presence of P. FRANCE 
Signed on behalf of 
Easymix T. JORDON AND 

K. ROBERTS 
Signed for and on behalf of 
Edward L. Bateman 
Pty Ltd N. FISHER 
In the presence of K. ROBERTS 
Signed for and on behalf of 
Sonsub Services Pty Ltd G. GLOSSOP 
In the presence of C. KERR 
Signed for and on behalf of 
Interlink R.A. BARTON 
In the presence of C. KERR 

Schedule "A". 
Employers party to this Agreement: 

Clough Engineering 
251 St George's Terrace, Perth, WA 6000 
Engineering Testing and Research Services Pty Ltd 
Lot 20 Russel Road, Coogee, WA 6166 
Kiwi Signs 
4 Bermondsey Street, Leederville, WA 6007 
Red Cross Society 
357 Murray Street, Perth, WA 6000 
Perth Surgical Supply Co Pty Ltd 
10 Ledgar Road, Balcatta, WA 6021 
Conburn Pty Ltd trading as Easymix 
49 Felspar Road, Welshpool, WA 6106 
Toucan Pty Ltd 
Suite 10 and 11, Glengarry Professional Centre, 
209 Warwick Road, Duncraig, WA 6023 
Edward L. Bateman Pty Ltd 
11th Floor, 
172 St George's Terrace, Perth, WA 6000 
Sonsub Services Pty Ltd 
106 Kumall Road, Welshpool, WA 6106 
Interlink 
6 Weeks Way, Bull Creek, WA 6153 

CLERKS (MANUFACTURING INDUSTRIES 
AUSTRALIAN TRAINEESHIPS) INDUSTRIAL 

AGREEMENT. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. AG4 of 1987. 

Between the Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch, 
Applicant and Bristile Ltd and Others, 
Respondents. 

Agreement. 
HAVING heard Mr G.R. Bartlett on behalf of the appli- 
cant and Ms A. D'Ath on behalf of Compressed Air and 
Packaging Systems Pty Ltd and Brown Built Metalux 
Industries Pty Ltd, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the attached memorandum be registered as 
an industrial agreement. 

Dated at Perth this 17th day of June 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Memorandum of Terms of Agreement. 
Subject to the provisions of the Industrial Relations 

Act 1979 the parties hereto agree to the terms and 
conditions set out herein. 

Industrial Traineeships Agreement. 
This agreement is made pursuant to section 41 of the 

Western Australian Industrial Relations Act 1979 and is 
an Agreement made between the Federated Clerks' 
Union of Australia, Industrial Union of Workers, WA 
Branch (the Union) on the one part and the employers 
named in the Schedule A attached hereto on the other 
part, witnesseth that hereto mutually covenant and agree 
the one with the other as follows: 

This agreement shall be known as the Clerks' 
(Manufacturing Industries Australian Traineeships) 
Industrial Agreement. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Objects. 
4. Scope. 
5. Area of Operation. 
6. Term of Agreement. 
7. Definitions. 
8. Cancellation of Training. 
9. Hours of Attendance. 
10. Conditions of Training. 
11. General Conditions. 
12. Disputes Settlement. 
13. Signatories. 

Schedule A. 

3.—Objects. 
(1) The object of this agreement is to provide the form 

and substance of the conditions of employment, 
including rates of pay, applicable to clerical trainees in 
Western Australia employed under Australian Trainee- 
ships Scheme (ATS) and who, but for being a trainee 
under the scheme would be covered by an award to which 
the union is a party. 

(2) This agreement shall not be used by either party as 
a precedent in any proceedings before Industrial 
Tribunals. 
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4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Wholesale and Retail Establishments) Award No. 38 of 
1947 employed in the industry of the employers named in 
Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 
6.—Term of Agreement. 

This agreement shall operate on and from the 1st day 
of March 1987 for a period of six months. Provided that 
where the agreement is terminated in accordance with 
section 43 of the Industrial Relations Act 1979 such 
termination shall not prejudice any training agreements 
or employment contracts between the trainees and the 
employers which were entered into during the currency 
of this agreement. 

7.—Definitions. 
"Training or Trainee Agreement" is an agreement for 

training made pursuant to section 37D of the Western 
Australian Industrial Training Act 1975. Such agreement 
shall be approved by the State Management Committee 
(SMC) for traineeships and registered under the 
Industrial Training Act 1975. 

"Clerical Trainee" shall be a person who has entered 
into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this agree- 
ment who at the time of entering into a training agree- 
ment is under 20 years of age. 

"Relevant Award or Agreement" shall mean the 
award or agreement named in Clause 4 of this agreement. 

"Australian Traineeship System (ATS)" shall mean 
the traineeship system set up under the Industrial 
Training Act 1975 as a result of the report of the 
Commonwealth Committee of Enquiry into labour 
market programmes (Kirby Report) in response to 
recommendation 18 of that report. 

The "ordinary rate of wage" for all purposes shall be 
the weekly wage set out in Clause 10.—Conditions of 
Training subclause (4). 

8.—Cancellation of Training. 
A traineeship may be cancelled — 
(1) by mutual consent 
(2) by either the employer or the trainee giving two 

weeks' notice on either side, or by the payment or 
forfeiture as the case may be, of two weeks' wages in lieu 
of notice. This does not affect the right to dismiss for 
misconduct and in such a case wages shall be paid up to 
the time of dismissal only. 

9.—Hours of Attendance. 
Trainees shall observe the ordinary hours of 

attendance per week maintained by employees at the 
work place where the training is being conducted. 

10.—Conditions of Training. 
(1) The employer shall ensure that the trainee is 

permitted to attend the prescribed off-the-job training 
course and is provided with the prescribed on-the-job 
training approved by the appropriate State Training 
Authority in consultation with the Union. 

(2) The trainee shall be engaged for a minimum of 12 
months as a full-time temporary employee, provided that 
a trainee shall be subject to a probation period of one 
month. 

(3) Time spent on off-the-job training shall be allowed 
without loss of continuity of employment. 

(4) Wages — for the purpose of achieving stability of 
income for the trainee, the employer shall pay a weekly 
wage calculated on the following basis — 

X x 39 
52 

where X equals the appropriate junior rate under the 
relevant Award and 39 represents the actual weeks spent 
on the job in the 12 month puiod. 

Provided that the weekly wage rate payable to a trainee 
shall not be less than the minimum weekly rate set or 
recognised by the Australian Traineeship System. 

(5) Overtime — Trainees shall not be required to work 
overtime unless in a particular establishment the working 
of some overtime is necessary for the training to be pro- 
vided on particular work which can only be undertaken 
during overtime hours. 

(6) (a) Where the employment of a trainee by an 
employer is continued after completion of the trainee- 
ship period the service during the traineeship period shall 
be counted as service for the purpose of the award. The 
service shall also be credited to any company based 
medical scheme and other schemes with minimum service 
criteria. 

(b) Should an employee resume employment with an 
employer within a period of three months from the end 
of the period of traineeship such employment shall be 
deemed to be continuous for the purpose of paragraph 
(a) of this subclause. 

(7) The provision of the relevant workers' compensa- 
tion and occupational health and safety legislation shall 
apply to trainees. 

(8) Where possible, traineeship positions shall be 
additional to normal staff numbers. Existing full-time 
employees shall not be displaced by trainees. 

(9) The Union shall be afforded reasonable access to 
trainees during work time for the purposes of explaining 
the role and functions of the Union. 

(10) Trainees whose service is terminated at the com- 
pletion of the traineeship shall be paid annual leave 
entitlements plus 17.5 per cent loading calculated on the 
ordinary rate of wage set by subclause (4) of this clause. 

(11) On the completion of the traineeship the State 
training authority shall provide each successful trainee 
with a certificate under the Industrial Training Act. 

11.—General Conditions. 
(1) The conditions of employment for clerical trainees 

shall, unless prescribed otherwise by this agreement, be 
the conditions of employment laid down by the relevant 
award or agreement which would but for this agreement 
otherwise cover such employees. Provided that such 
trainees shall not be included in any calculation of a ratio 
of junior to senior employees, where the relevant award 
or agreement prescribes such a ratio. 

(2) The normal customs and practice of the employer 
shall apply except where it is contrary to this agreement. 

12.—Disputes Settlement. 
(1) Should any dispute arise as to the operation of this 

agreement and the parties are unable to resolve that 
dispute by amicable negotiation the parties shall refer 
such dispute to the Industrial Relations Commission 
for — 

(a) conciliation in the first instance and failing that 
(b) for arbitration 

(2) Should any dispute arise as to the operation of a 
"training" agreement such dispute shall be resolved 
through the settlement mechanisms presented by the 
Industrial Training Act 1975. 

13.—Signatories. 
Signatories 

Signed for and on behalf 
of the Federated Clerks' 
Union of Australia 
Industrial Union of 
Workers WA Branch J.D. SMITH 
In the presence of M. ORIFICI 
Signed on behalf of 
Bristile Ltd D. GORIAN 
In the presence of E. CHEONG 
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26. No Reduction. 
27. Under-Rate Employees. 
28. Part-Time Employees. 
29. Casual Employees. 
30. Temporary Employees. 
31. Representative Interviewing Employees. 
32. Wages. 
33. Minimum Wage. 
34. Apprentices. 
35. Maternity Leave. 
36. Effect of 38-Hour Week. 
37. Location Allowances. 
38. Continuity of Entitlements. 
39. Fares and Motor Vehicle Allowances. 

Signed on behalf of 
Brown Built Metalux B. ASHDOWN 
In the presence of A. BOOTH 
Signed on behalf of 
Compressed Air and 
Packaging Systems J. BRABNER 
In the presence of R. McINTYRE 
Signed on behalf of 
Fremantle Furniture 
Factory B. WILLIAMSON 
In the presence of E. CHEONG 

Schedule "A". 
Employers party to this Agreement: 

Bristile Ltd 
212 Adelaide Terrace, Perth, WA 6000 
Brown Built Metalux 
25 Guthrie Street, Osborne Park, WA 6017 
Compressed Air and Packaging Systems 
70 Cleaver Street, Belmont, WA 6104 
Fremantle Furniture Factory 
38 Henry Street, Fremantle, WA 6160 

"CROTHALL HOSPITAL SERVICES (WA) 
PTY LTD" 

Award No. A3 of 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A3 of 1987. 

Between Crothall Hospital Services (WA) Pty Ltd, 
Applicant and the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch, Respondent. 

Award. 
HAVING heard Mrs P.E. Bentley on behalf of the appli- 
cant and Mr J. McGinty on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby makes the following Award — 

1.—Title. 
This award shall be known as the "Crothall Hospital 

Services (WA) Pty Ltd" Award. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Area. 
5. Term. 
6. Definitions. 
7. Hours. 
8. Rosters. 
9. Spread of Shifts. 
10. Overtime. 
11. Shiftwork. 
12. Weekend Rates. 
13. Record. 
14. Annual Leave. 
15. Public Holidays. 
16. Compassionate Leave. 
17. Payment for Sickness. 
18. Uniforms. 
19. Laundry. 
20. Special Rates and Conditions. 
21. Payment of Wages. 
22. Calculation of Penalties. 
23. Contract of Service. 
24. Higher Duties. 
25. Long Service Leave. 

3.—Scope. 
This award shall apply to employees employed in the 

callings listed in Clause 31.—Wages, employed by 
Crothall Hospital Services (WA) Pty Ltd in private 
hospitals and nursing homes. 

4.—Area. 
This award shall have effect throughout the State of 

Western Australia. 

5.—Term. 
The term of this award shall be for a period of one year 

as from the beginning of the first pay period commencing 
after the date hereof. 

6.—Definitions. 
"Accrued Day(s) Off" means the paid days off 

accruing to an employee resulting from an entitlement to 
the 38-hour week as prescribed by Clause 7.—Hours of 
this Award. 

"Washing Machine Hand" means an employee who is 
required to do washing and any other function in a 
laundry. 

"Laundry Hand" means an employee employed in a 
laundry whose major employment is not washing. 

"Orderly" means an employee who is not otherwise 
classified in this award. 

"Postered Employee" means an employee for whom 
the ordinary hours of work may include work on 
Sunday. 

"Casual Employee" means an employee engaged and 
paid as such. 

"Temporary Employee" means an employee engaged 
for a specific period or periods longer than one month 
but less than 12 months. 

7.—Hours. 
(1) Subject to the provisions of this award, the 

ordinary hours of duty shall be an average of 38 per week 
with the hours actually worked being 40 per week or 80 
per fortnight to be worked eight hours per day on any 
five days of the week or 10 days of the fortnight. 

Except where provided elsewhere, the ordinary hours 
shall be worked with two hours of each week's work 
accruing as an entitlement to a maximum of 12 Accrued 
Days Off in each 12 month period. The Accrued Day(s) 
Off shall be taken in a minimum period of one week 
made up of five consecutive Accrued Day(s) Off in 
conjunction with a period of annual leave or at a time 
mutually acceptable to the employer and the employee. 

Provided that an employee who, at the completion of a 
20 day work cycle, has not accrued sufficient hours to 
enable him to take a full paid shift off duty, shall 
continue past the 20 day work cycle until sufficient hours 
have accrued to enable him to take a full paid shift off 
duty. 

(2) The provisions of this clause apply to a part-time 
employee in the same proportion as the hours normally 
worked bear to a full-time employee. 

(3) Any dispute between an employer and the Union 
concerning the operation of this clause shall be referred 
to the WA Industrial Relations Commission. 
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8.—Rosters. 
(1) A roster shall be posted in a convenient place where 

it can be readily seen by the employee concerned. 
(2) Such roster shall denote the hours to be worked by 

each employee and shall be open for inspection by a duly 
accredited representative of the union at such times as the 
record is open for inspection. 

(3) The roster shall be posted at least 48 hours before it 
comes into operation and may be altered by 48 hours' 
notice, but this shall not prevent a part-time employee 
working additional shifts in accordance with subclause 
(5) of Clause 28.—Part-Time Employees. 

(4) No employee shall be rostered for duty until at least 
eight hours have elapsed from when the previous 
rostered shift ended. 

(5) A roster for Accrued Day(s) Off may allow an 
employee to take Accrued Day(s) Off before they 
become due. 

9.—Spread of Hours. 
(1) No more than three breaks shall be allowed in any 

one shift, including meal breaks, and the spread of the 
shift shall not exceed 10 hours, provided that a spread in 
excess of 10 hours but not exceeding 1154 hours may 
apply in cases where the shorter spread cannot be worked 
without additional staff and/or expense. 

(2) "Spread of the Shift" shall mean the period of 
time which elapses from the time when an employee signs 
on duty for the day and time when he signs off duty on 
that day or the day immediately following. 

10.—Overtime. 
(1) Overtime shall mean all time worked beyond or in 

excess of the ordinary rostered hours of duty prescribed 
in Clause 7.—Hours or Clause 28.—Part-Time 
Employees of this Award on any day the employee is 
rostered on duty, and except as hereinafter provided, 
shall be paid for at the rate of time and one half for the 
first two hours and double time thereafter. Such rates 
shall be calculated on an employee's hourly award rates. 

(2) In lieu of payment for overtime, and by agreement 
between the employee and the employer, time off 
equivalent to the time worked may be granted when 
overtime is occasioned through the failure of another 
employee to report for duty, except where a full 
additional shift is required, when overtime rates shaE 
apply. 

(3) All work performed by employees on any day on 
which they are rostered off duty or days worked in excess 
of those provided in Clause 7.—Hours or Clause 28.— 
Part-Time Employees shall be paid for at the rate of 
double time. 

(4) Where an employee is required to work overtime 
and such overtime is worked for a period of or at least 
two hours in excess of the required daily hours of work, 
the employee shall be provided with a meal free of cost or 
shaE be paid the sum of $4.30 as meal money. 

This subclause shaE not apply where the employee has 
been advised of the necessity to work overtime on the 
previous day. 

(5) An employee who has completed his usual hours of 
duty and has left the job and who is recalled to work after 
the usual ceasing time, shaE be paid a minimum of three 
hours at overtime rates. 

(6) For the purposes of this award an employee is on 
call when he or she is directed by the employer to remain 
at such a place as will enable the employer to readily 
contact him or her during the hours when he or she is not 
otherwise on duty. In so determining the place at which 
the employee shall remain, the employer may require 
that place to be within a specified radius from the 
hospital. 

(7) An employee shaE be paid $1.80 for each hour or 
part thereof he or she is on call. Provided that payment in 
accordance with this subclause shaE not be made with 

respect to any period for which payment is otherwise 
made in accordance with the provisions of this clause 
when the employee is recalled to work. 

11.—Shift Work. 
(1) Subject to subclause (2) hereof, a loading of 12.5 

per cent of the ordinary wage shaE be paid for the time 
worked on afternoon or night shift as defined hereunder: 

(a) Afternoon shift commencing between 12 noon 
and 6.00 p.m. and finishing after 6.00 p.m. 

(b) Night shift commencing between 6.00 p.m. and 
4.00 a.m. 

(2) A loading of 18.75 per cent of the ordinary wage 
shall be paid for time worked on permanent afternoon or 
night shifts provided that in the case of an employee who 
works permanent afternoon or night shifts at his own 
request the provisions of subclause (1) hereof shaE apply. 

12.—Weekend Rates. 
An employee shaE be paid for ordinary hours worked 

between 12 midnight on Friday and 12 midnight on 
Sunday at the rate of time and a half. 

13.—Record. 
(1) The employer shall maintain a record containing 

the following information:— 
(a) The name and address given by each employee 

subject to this award. 
(b) The date of birth of the employee if paid as a 

junior employee. 
(c) The date on which each employee commenced 

employment with that employer. 
(d) The classification and "year of employment" 

of the employee and whether the employee is 
employed full-time, part-time or casual. 

(e) The commencing and finishing time of work 
each day, together with any periods between 
those times when the employee was not 
required to work. 

(f) The total number of ordinary hours and the 
total number of overtime hours worked each 
day. 

(g) The wages and any allowances paid to each 
employee each pay period and any deductions 
made therefrom. 

(2) (a) The record shaE be kept at the office of the 
employer and in date order so that the inspections 
referred to in subclause (3) of this clause may be made 
with respect to any period in the 12 months preceding the 
date of inspection. 

(b) The employer may, if it is part of normal business 
practice, periodically send the record or any part of the 
record to another person, provided that the provisions of 
this paragraph shall not relieve the employer of the 
obEgations contained elsewhere in this clause. 

(3) (a) Subject to this clause, the record shaE be 
available for inspection by any officer of the union or 
other authorised representative of the union between the 
hours of 9.00 a.m. and 5.00 p.m. Monday to Friday 
inclusive, at such time and date as requested by the 
union. 

(b) The officer of the Union or other authorised repre- 
sentative of the Union shall be permitted reasonable time 
to inspect the record and, if required, take an extract or 
copy of any of the information contained therein. 

(c) The employer shaE permit each employee to 
inspect the record as it relates to that employee either at 
the time of payment of wages or at such other time as 
may be mutuaEy convenient. The employer shall not 
unreasonably withhold the record from inspection by the 
employee. 

(4) (a) If, for any reason, the record is not avaEable 
for inspection at the time and date requested, the Union 
and the employer or his agent may fix a mutuaEy con- 
venient time for the inspection to take place. 
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(b) If a mutually convenient time cannot be fixed, the 
Union may advise the employer in writing that it requires 
to inspect the record in accordance with the provisions of 
this award and shall specify the period contained in the 
record which it requires to inspect. 

(c) Within 10 days of the receipt of such advice:— 
(i) Where the employer normally keeps the record 

at a place more than 35 kilometres from the 
GPO Perth, shaE send a copy of that part of the 
record specified to the office of the Union, and, 

(ii) Where the employer normaUy keeps the record 
at a place less than 35 kilometres from the GPO 
Perth, shaE make the record available to the 
union at a time specified by the union. 

(d) In the event of a demand made by the Union which 
the employer considers unreasonable the employer may 
apply to the Industrial Relations Commission for 
direction. An application to the Industrial Relations 
Commission made by an employer for direction will, 
subject to that direction, stay the requirements contained 
elsewhere in this subclause. 

14.—Annual Leave. 
(1) (a) Except as hereinafter provided, a period of 

four consecutive weeks' leave shall be allowed to an 
employee by the employer after each period of 12 
months' continuous employment with such employer. 

(b) Where, pursuant to paragraph (3) of subclause (2) 
— Long Service Leave, of the Long Service Leave 
provisions published in Volume 65 of the Western 
Australian Industrial Gazette at pages one to four, the 
period of continuous service which an employee has had 
with the transmitter (including any such service with any 
prior transmitter) is deemed to be service of the employee 
with the transmittee then that period of continuous 
service shall be deemed to be service with the transmittee 
for the purposes of this clause. 

(2) Prior to commencing leave, each employee shaE be 
paid for that period of leave as follows:— 

(a) At the wage the employee would have received 
had she not proceeded on leave. In the case of 
rostered employees that wage shaE include the 
shift work and weekend penalties that 
employee would have received had she not pro- 
ceeded on leave. 
Where it is not possible to calculate the shift 
and weekend penalties the employee would 
have received, the employee shaE be paid the 
average of such payments made each week over 
the four weeks prior to taking the leave;or 

(b) At the rate of wages shown in Clause 31.— 
Wages of this award, for her class of work and 
in addition be paid a loading of 17.5 per cent. 

(c) Provided that employees to whom subclause (5) 
of this clause applies may be paid a loading of 
17.5 per cent for five weeks. 

(3) (a) Except as provided in part (b) of this subclause, 
if after one month's continuous employment, an 
employee lawfully terminates her employment, or her 
employment is terminated by the employer through no 
fault of the employee, the employee shaE be paid 2.72 
hours pay at the rate prescribed by subclause (2) of this 
clause in respect of each complete week of continuous 
service for which annual leave has not already been 
taken. 

Provided that employees to whom subclause (5) of this 
clause applies, shall be paid for such additional days 
leave as have accrued due under that subclause at the 
date of such termination. 

(b) An employee who is dismissed for a misconduct 
which occurred after the completion of a 12 month 
quaEfying period, but before she has taken leave in 
respect of that qualifying period, shall be given payment 
in lieu of that leave. 

(4) (a) The annual leave prescribed in subclause (1) of 
this clause may be split into more than one portion: 

(i) where the 12 Accrued Day(s) Off are taken in 
conjunction with annual leave, by the employer 
once per annum provided that no portion is less 
than two weeks, 

(ii) by agreement between the employer and the 
employee provided that no portion is less than 
one week. 

(b) Any dispute arising out of this clause in relation to 
splitting or not splitting an employee's annual leave 
entitlement, if not resolved by agreement between the 
employer, the employee and the Union, shall be referred 
to the Western Australian Industrial Relations 
Commission for determination. 

(5) Shift employees (i.e. employees who rotate after- 
noon and/or night shift with day shift as defined in 
Clause 11.—Shift Work) shaE be granted an additional 
week's leave; provided that for employees whose shifts 
are not subject to regular rotation, one working day's 
additional leave (with a maximum of five working days) 
for each 35 shifts actually worked on afternoon and/or 
night shift shall be granted provided further that 
employees who have completed 155 shifts on afternoon 
and/or night shift shall be granted the additional week. 

(6) Any time in respect of which an employee is absent 
from work except time for which he or she is entitled to 
claim sick pay, or time spent on annual leave or long 
service leave as prescribed by this award shall not count 
for the purpose of determining annual leave. 

(7) Before going on annual leave, each employee shall 
be given at least two weeks' notice of the date such leave 
is to commence. 

(8) (a) The annual leave prescribed by this clause may 
be given and taken before the completion of 12 months' 
continuous service as prescribed by subclause (1) of this 
clause. 

(b) If the services of an employee terminate and the 
employee has taken a period of leave in accordance with 
this subclause and if the period of leave so taken exceeds 
that which would become due pursuant to subclause (3) 
of this clause the employee shall be liable to pay the 
amount representing the difference between the amount 
received by him for the period of leave taken in accor- 
dance with this subclause and the amount which would 
have accrued in accordance with subclause (3) of this 
clause. The employer may deduct this amount from 
moneys due to the employee by reason of the other 
provisions of this award at the time of termination. 

(9) The provisions of this clause shaE not apply to 
casual employees. 

(10) When an employee proceeds on the first four 
weeks of the annual leave prescribed by subclause (1) of 
this clause there will be no accrual towards an Accrued 
Day(s) Off as prescribed in subclauses (1) and (2) of 
Clause 7.—Hours of this award. Accrual towards an 
Accrued Day(s) Off shall continue during any other 
period of annual leave prescribed by this clause. 

15.—Public Holidays. 
(1) An employee who works on any public holiday 

named herein shall be paid at the rate of time and one 
half and be granted a day off with full pay in conjunction 
with annual leave or other mutually agreeable time. 

(2)' For the purposes of this clause the following days 
shall be public holidays: New Year's Day, AustraMa Day, 
Good Friday, Easter Monday, Anzac Day, Labour Day, 
Foundation Day, Sovereign's Birthday, Christmas Day 
and Boxing Day. 

(3) In lieu of the provisions of subclause (1) of this 
clause and at the request of the employee, where an 
employee works on any public holiday he/she shaE be 
paid for the time worked at the rate of double time and 
one half. 

(4) When an employee is absent on leave without pay, 
sick leave without pay or workers' compensation, any 
day prescribed as a holiday by this clause which faEs 
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during such absence shall not be treated as a paid 
holiday. Provided that where the employee is on duty or 
available for the whole of the working day immediately 
preceding the holiday, or resumes duty or is available for 
duty for the whole of the working day immediately 
following, any day prescribed as a holiday by this clause, 
the employee shall be entitled to be paid for such holiday. 

16.—Compassionate Leave. 
(1) An employee shall, on the death within Australia 

of a wife, husband, de facto wife or de facto husband, 
father, father-in-law, mother, mother-in-law, brother, 
sister, child or stepchild, be entitled on notice, of leave 
up to and including the day of the funeral of such 
relation and such leave shall be without deduction of pay 
for a period not exceeding the number of hours worked 
by the employee in two ordinary working days. Proof of 
such death shall be furnished by the employee to the 
satisfaction of the employer. 

(2) Provided that payment in respect of compassionate 
leave is to be made only where the employee otherwise 
would have been on duty and shall not be granted in any 
case where the employee concerned would have been off 
duty in accordance with his roster, or on long service 
leave, annual leave, sick leave, workers' compensation, 
leave without pay or on a public holiday. 

(3) An employee shall not be entitled to claim payment 
for compassionate leave on a day when that employee is 
absent on an Accrued Day(s) Off in accordance with the 
provisions of subclauses (1) and (2) of Clause 7.—Hours 
of this award. 

(4) An employee, whilst on compassionate leave pre- 
scribed by this clause shall continue to accrue an entitle- 
ment to an Accrued Day(s) Off as prescribed in sub- 
clauses (1) and (2) of Clause 7.—Hours of this award. 

17.—Payment for Sickness. 
(1) (a) An employee who is unable to attend or remain 

at his place of employment during the odinary hours of 
work by reason of personal ill health or injury shall be 
entitled to payment during such absence in accordance 
with the following provisions. 

(b) Entitlement to payment shall accrue at the rate of 
one sixth of a week for each completed month of service 
with the employer. 

(c) If in the first or successive years of service with the 
employer an employee is absent on the ground of 
personal ill health or injury for a period longer than his 
entitlement to paid sick leave, payment may be adjusted 
at the end of that year of service, or at the time the 
employee's services terminate, if before the end of that 
year of service, to the extent that the employee has 
become entitled to further paid sick leave during that 
year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year 
and subject to this clause may be claimed by the 
employee if the absence by reason of personal ill health 
or injury exceeds the period for which entitlement has 
accrued during the year at the time of the absence. 
Provided that an employee shall not be entitled to claim 
payment for any period exceeding 10 weeks in any one 
year of service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably 
practicable advise the employer of his inability to attend 
for work, the nature of his illness or injury and the 
estimated duration of the absence. Provided that such 
advice, other than in extraordinary circumstances shall 
be given to the employer within 24 hours of the 
commencement of the absence. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a 
medical practitioner dated at the time of the absence or 
who fails to supply such other proof of the illness or 
injury as the employer may reasonably require provided 
that the employee shall not be required to produce a 

certificate from a medical practitioner with respect to 
absences of two days or less unless after two such 
absences in any year of service the employer requests in 
writing that the next and subsequent absences in that year 
if any, shall be accompanied by such certificate. Pro- 
vided that where an employee has had two absences on 
paid sick leave adjacent to other days off duty within a 
period of 12 months the employer may request in writing 
that any further absences adjacent to days off in the 
following 12 months be accompanied by such certificate. 

Provided that this request shall remain in force until 
the employee has completed a continuous period of 12 
months without such absence. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who 
suffers personal ill health or injury during the time when 
he is absent on annual leave and an employee may apply 
for and the employer shall grant paid sick leave in place 
of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his place of residence or a 
hospital as a result of his personal ill-health or injury for 
a period of seven consecutive days or more and he 
produces a certificate from a registered medical 
practitioner that he was so confined. Provided that the 
provisions of this paragraph do not relieve the employee 
of the obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to attend 
for work on the working day next following his annual 
leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he proceeded 
on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by the 
paid sick leave and the replaced annual leave may be 
taken at another time mutually agreed to by the employer 
and the employee or, failing agreement, shall be added to 
the employee's next period of annual leave or, if 
termination occurs before then, be paid for in 
accordance with the provisions of Clause 14.—Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is subse- 
quently taken provided that the annual leave loading 
prescribed in Clause 14.—Annual Leave shall be deemed 
to have been paid with respect to the replaced annual 
leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave provisions published 
in Volume 65 of the Western Australian Industrial 
Gazette at pages one to four, the paid sick leave standing 
to the credit of the employee at the date of transmission 
from service with the transmitter shall stand to the credit 
of the employee at the commencement of service with the 
transmittee and may be claimed in accordance with the 
provisions of this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to employees who are entitled to 
payment under the Workers' Compensation and 
Assistance Act 1981 nor to employees whose injury or 
illness is the result of the employee's own misconduct. 

(8) The provisions of this clause do not apply to casual 
employees. 

(9) An employee shall not be entitled to claim payment 
for non-attendance on the ground of personal ill health 
or injury nor will the employee's sick leave entitlements 
be reduced if such personal ill health or injury occurs on 
a day when an employee is absent on an Accrued Day Off 
in accordance with the provisions of subclauses (1) and 
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(2) of Clause 7.—Hours of this award unless such illness 
is for a period of seven consecutive days or more and in 
all other respects complies with the requirements of 
subclause (5) hereof. 

(10) An employee whilst on paid sick leave shall 
continue to accrue an entitlement to an Accrued Day Off 
as prescribed in subclauses (1) and (2) of Clause 7.— 
Hours of this award. 

18.—Uniforms. 
(1) Where the employer requires a uniform to be worn, 

a supply of four such uniforms shall be made available 
for use by each employee but such uniforms shall at all 
times remain the property of the employer. 

(2) In lieu of the provision of uniforms, the employer 
may pay an allowance of $2.70 per week. 

(3) The term "uniform" shall include all items of 
clothing and footwear which are specified by the 
employer, according to type or colour or according to the 
exclusion of ordinary clothing or footwear, to be worn. 

(4) Aprons shall be provided for all employees on the 
kitchen staff. 

(5) Liberty is reserved to the parties to apply as to the 
amount of the allowance as prescribed in subclause (2) of 
this clause. 

(6) Subject to the provisions of subclause (5) no claim 
shall be made to amend the provision of this clause 
before 1 July 1988. 

19.—Laundry. 
(1) All clothing forming part of a uniform shall be 

laundered free of cost to the employee. 
(2) Where the uniform of any employee cannot be 

laundered at the hospital an allowance of 46 cents per 
week shall be paid to the employee. 

20.—Special Rates and Conditions. 
(1) Appliances and Materials: All appliances and 

materials, including towels and dusters, required in 
connection with the performance of the employee's 
duties, shall be supplied to such employee by the 
employer without charge. 

(2) Dressing Accommodation: Suitable provision 
shall, where practicable, be made by the employer on the 
premises for employees to change their clothing. Should 
any dispute arise as to the suitability of the accommoda- 
tion so provided, the matter shall be determined by the 
Board of Reference. 

(3) Accommodation for Meals: Employees shall be 
permitted to eat their meals in a convenient and clean 
place protected from the weather and each employee 
shall leave such place in a thoroughly clean condition 
after use. 

(4) Boiling Water: Where practicable, facilities for 
boiling water shaU be provided by the employer. 

21.—Payment of Wages. 
(1) Wages shall be paid by cheque, direct transfer or 

cash at the employer's discretion following consultation 
with the employees. 

(2) (a) Where the employer requires the employees to 
establish an account for the purpose of receiving his 
wages, the employer shall pay the costs associated with 
such account establishment or maintenance. 

(b) In respect of transfer fees associated with the 
transfer of funds from the employer's bank to any other 
bank or financial institution, such fees shall be paid by 
the employer. 

(3) In the case of payment by cheque the employer 
shall arrange encashment facilities at a branch of a bank 
in close proximity to the place of work. Where it is 
impractical for the employee to cash the cheque on pay 
day, reasonable access to the facility shall be allowed by 
the employer, during working time. 

(4) If, for reasons within the control of the employer, 
wages are not available at the nominated time and the 
employee is kept waiting for a period exceeding 30 
minutes, overtime rates shall apply, provided that in the 
case of an employee rostered for duty on that day, the 30 
minute period shall commence from the employee's 
finishing time. 

(5) No deduction shall be made from an employee's 
wages unless the employee has agreed to such deduction 
in writing, or the deduction is authorised by the award. 

(6) Each employee shall be provided with a pay advice 
slip on each day that wages are paid. The pay advice slip 
shall detail: 

(a) the rate of wage 
(b) the hours worked, including overtime 
(c) the gross wage 
(d) the net wage 
(e) any allowances paid 
(f) any deductions made 
(g) the composition of any annual leave payment 
(h) the composition of any termination payment. 

(7) Wages shall be paid fortnightly, provided that by 
agreement between the employer and the Union, wages 
may be paid at other intervals. 

(8) Subject to subclause (9) hereof, upon termination 
of employment, all moneys earned by or payable to the 
employee shall be credited to the employee's bank 
account in accordance with normal payment of wages 
procedure. 

(9) Where the employee terminates his or her employ- 
ment without notice as required in subclause (2) of 
Clause 23.—Contract of Service of this Award, all 
moneys earned by or payable to such employee shall be 
credited to the employee's bank account in accordance 
with normal payment of wages procedure. 

(10) An employee who regularly performs shift or 
weekend work shall be paid for Accrued Day(s) Off, 
including shift or weekend penalties, when those days are 
taken as leave, for the hours worked during which the 
leave was accumulated, and shall be paid at the rate 
applicable at the time the leave is taken. 

(11) An employee who performs shift or weekend 
work irregularly shall be paid for Accrued Day(s) Off, 
the average of shift and weekend penalties paid in the 
preceding month. 

22.—Calculation of Penalties. 
Where an employee works hours which would entitle 

that employee to payment of more than one of the 
penalties payable in accordance with Clause 10.—Over- 
time, Clause 11.—Shift Work, Clause 12.—Weekend 
Rates and Clause 15.—Public Holidays, only the highest 
of any such penalty shall be payable. 

23.—Contract of Service. 
(1) The contract of service shall be by the week and 

shall be terminable by one week's notice, except in the 
case of a casual employee when one hour's notice shall be 
given. If the required notice is not given either by the 
employer or the employee, one week's or one hour's pay 
shall be either paid or forfeited as the case may be. 

(2) Provided that where an employee illegally severs 
his contract of service or is dismissed for misconduct, the 
employer shall pay wages up to the time of termination. 

24.—Higher Duties. 
An employee who is required to do work which carries 

a higher rate of pay than that which he or she usually 
performs shall be entitled to the higher rate whilst so 
engaged. Provided that if engaged in such higher grade 
of work for two hours or more, he or she shall be paid at 
the higher rate for the day. Provided that payment for 
higher duties shall not apply to an employee required to 
act in another position whilst the permanent employee is 
on a single Accrued Day Off as prescribed by subclause 
(2) of Clause 7.—Hours of this Award. 
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25.—Long Service Leave. 
(1) The long service leave conditions as determined by 

the Western Australian Industrial Relations Commission 
for private industry generally in this State and as they are 
from time to time published in the Western Australian 
Industrial Gazette are hereby incorporated and shall 
form part of this award. 

(2) When an employee proceeds on long service leave 
there will be no accrual towards an Accrued Day(s) Off 
as prescribed in subclauses (1) and (2) of Clause 7.— 
Hours of this award. 

26.—No Reduction. 
Nothing contained in this award shall operate to 

reduce the wage of any employee who at the date of this 
award is being paid a higher rate of wage than the 
minimum prescribed for his or her class of work. 

27.—Under-Rate Employees. 
(1) Any employee who by reason of old age or 

infirmity is unable to earn the minimum rate of wage 
prescribed herein for his or her class of work, may be 
paid such lesser wage as may be agreed upon, in writing, 
between the Union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter shall be referred to the Industrial Relations 
Commission. 

(3) In the event of the matter being referred to the 
Board of Reference and pending the Commission's 
decision, the employee may be employed at the proposed 
lesser rate. 

31.—Representative Interviewing Workers. 
(1) An accredited representative of the Union shall be 

entitled to enter the business premises of the employer 
and interview an employee subject to the following: 

(a) On arrival at the workplace the Union repre- 
sentative shall seek permission to enter the 
premises from the senior person in charge of 
the hospital. 

(b) Agreement between the Union representative 
and the employer and subject to the approval 
of the hospital, shall be sought as to where and 
subject to what conditions the employee may be 
interviewed or work inspected. 

(2) Failing agreement on the foregoing, the following 
shall apply: 

On giving prior notice in writing or by telephone to the 
employer or his representative, or failing that person 
being available, the most senior person in charge of the 
establishment, and subject to the approval of the 
hospital, an accredited representative of the Union shall 
be entitled to enter the business premises of the employer 
to interview an employee during the recognised meal 
period at the place at which the meal is usually taken, 
provided that this right shall not be exercised without the 
consent of the employer more than one in any one week. 
However the employer does not have the right to refuse 
the first occasion in any one week provided prior notice 
has been given. If access has not been gained in accor- 
dance with the provisions of this clause then the union 
representative shall leave immediately upon a request 
from the employer or his appointed representative or 
senior person in charge. 

28.—Part-Time Employees. 
(1) Notwithstanding anything contained herein, an 

employer shall be at liberty to employ part-time 
employees. 

(2) Part-time employees shall be remunerated at a 
weekly rate pro rata to the rate prescribed for the class of 
work on which they are engaged only in the proportion 
which their ordinary weekly hours bears to 40. 

(3) Part-time employees shall be allowed annual leave 
and sick leave in the same manner as full-time employees. 
Payment for such leave shall be in the same ratio as their 
ordinary weekly hours, averaged over the qualifying 
period, bear to 40. 

(4) (a) The laundry and uniform allowances 
prescribed in this award shall be paid pro rata to part- 
time employees in the proportion that the number of 
shifts worked each week bears to five. 

(b) A part-time employee working three shifts or less 
each week shall be supplied with one uniform per shift 
each week. 

(5) A part-time employee may work hours additional 
to those rostered at ordinary rates, subject only to the 
normal rostering parameters of a full-time employee, 
where the employee has previously indicated a willing- 
ness to work extra hours or where the extra hours were 
arranged prior to the completion of the employee's 
previous shift. Provided that a part-time employee shall 
not be required to work extra hours. 

29.—Casual Employees. 
A casual employee shall be paid a loading of 25 per 

cent. 

30.—Temporary Employees. 
A temporary employee shall accrue and be paid all the 

benefits prescribed by this award for time worked as if 
the employee was permanently employed, notwithstand- 
ing breaks in employment, and shall be entitled to receive 
or give, as the case may be, one week's notice of 
termination of the contract of service, and shall either be 
paid or forfeit, as the case may be, one week's pay if the 
required notice is not given. 

32.—Wages. 
(1) The minimum rate of wages payable to employees 

covered by this award shall be as follows:— 
Wage Rates 
Per Week 

$ 
Group 1 — 
Comprehends the following classes of 
work: 
Cleaner 
Domestic Maid 
Gardener (other) 
Handyman 
Housemaid 
Ironer and Presser 
Kitchenmaid 
Kitchenman 
Laundry Worker 
Orderly (other) 
Pantrymaid 
Wardsmaid 
Waitress 
Yardman 
1st year of employment 298.10 
2nd year of employment 302.30 
3rd year of employment and 
thereafter 305.90 

Group 2 — 
Comprehends the following classes of 
work: 
Gardener (only one employed) 
Head Gardener 
Orderly (handling patients) 
Seamstress 
Washing Machine Hand 
1st year of employment 302.80 
2nd year of employment 307.20 
3rd year of employment and 
thereafter 311.10 
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Wage Rates 
Per Week 

Group 3 — 
Comprehends the following class of 
work: 
Boiler Firing Orderly 
Seamstress (who cuts and fits 
garments) 
Shaving Orderly 
Storeman 
Theatre Orderly 
1st year of employment 
2nd year of employment 
3rd year of employment and 
thereafter 
Group 4 — Drivers of Motor 
Vehicles — 
(a) (i) Under 1.2 tonnes capacity 

1st year of employment 
2nd year of employment 
3rd year of employment and 
thereafter 

(ii) Exceeding 1.2 tonnes 
capacity — but not 
exceeding three tonnes 
capacity 
1st year of employment 
2nd year of employment 
3rd year of employment and 
thereafter 

(iii) Exceeding three tonnes 
capacity — 
1st year of employment 
2nd year of employment 
3rd year of employment and 
thereafter 

(b) Bus Driver 
(i) Under 25 passengers — 

1st year of employment 
2nd year of employment 
3rd year of employment and 
thereafter 

(ii) 25 passengers and over — 
1st year of employment 
2nd year of employment 
3rd year of employment and 
thereafter 

Group 5 — Junior Hospital Workers 
— The minimum rate of wage payable 
to Junior Hospital Workers shall be 
the following percentage of the pre- 
scribed wage for an adult employee in 
her first year of employment doing 
the same class of work: 

Under 17 years of age 
At 17 years of age 
At 18 years of age 
At 19 years of age 

310.80 
314.90 

318.60 

321.30 
324.90 

328.30 

324.60 
327.90 

331.20 

328.10 
331.30 

326.90 
330.30 

333.20 

333.40 
336.50 

339.50 

Chef, where appointed as such - 
1st year of employment 
2nd year of employment 
3rd year of employment and 
thereafter 

1st Cook, where more than one 
employed — 
1st year of employment 
2nd year of employment 
3rd year of employment and 
thereafter 

Wage Rates 
Per Week 

389.80 
395.50 

401.10 

357.60 
361.90 

365.20 

(c) 2nd Cook — 
1st year of employment 336.70 
2nd year of employment 341.20 
3rd year of employment and 
thereafter 345.00 

(d) Cook, only one employed — 
1st year of employment 318.90 
2nd year of employment 322.80 
3rd year of employment and 
thereafter 326.50 

(e) Cooks, other — 
1st year of employment 314.30 
2nd year of employment 318.60 
3rd year of employment and 
thereaftre 321.90 

(f) Provided that a Cook who 
possesses recognised 
qualifications in the trade of 
cooking shall be paid not less 
than the following — 
1st year of employment 365.90 
2nd year of employment 371.90 
3rd year of employment and 
thereafter 376.50 

(2) General Conditions: 
(a) The ordinary wages of any employee placed in 

charge of three or more employees, shall be 
increased by $13.00 per week. 

(b) Where the term "year of employment" is used 
in this clause it shall mean all service whether 
full-time or part-time and regardless of the class 
of work with that employer. Such service shall 
be calculated in periods of calendar years from 
the date of commencement of work with the 
employer. Provided that in determining the 
rate of wage of an employee 19 years of age and 
over service prior to attaining the ageof 19 years 
shall not be counted in determining the total 
service of an employee for the purpose of this 
clause. 

(c) A casual employee shall be paid a loading of 25 
per cent over the rates specified in this clause. 

(d) The hourly rate shall be calculated by dividing 
the weekly rate herein expressed by 40. 

33.—Minimum Wage. 
Notwithstanding the provisions of this award no adult 

male employee shall be paid less than $206.90 per week as 
ordinary rates of pay in respect of the ordinary hours of 
work prescribed by this award. Where the said minimum 
rate of pay is applicable to an employee for work in 
ordinary hours, the same rate shall be applicable to the 
calculation of overtime and all other penalty rates, 
payable during sick leave and annual leave and for all 
other purposes of this award. 

34.—Apprentices. 
(1) Subject to the provisions of this clause the 

Apprenticeship Regulations 1972 (hereinafter referred to 
as the "Apprenticeship Regulations") are incorporated 
in and form part of tins award. 

(2) Apprentices may be taken to the trade of cooking. 
(3) Apprentices may be taken in the ratio of one 

apprentice for every two or fraction of two (the fraction 
being not less than one) journeymen and shall not be 
taken in excess of the ratio unless — 

(a) the union concerned so agrees; or 
(b) the Commission so determines after receiving a 

report from the appropriate Apprenticeship 
Advisory Board; or 

(c) the Commission so determines pursuant to 
Regulation 39 of the Apprenticeship 
Regulations. 
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(4) Except as hereinafter provided, every agreement of 
apprenticeship shall be for a period of four years unless, 
with the approval of the Commission, that period is 
reduced or deemed to have been commenced prior to the 
date of the agreement provided that: 

(a) where the apprentice has completed the 11th 
year of schooling and has obtained the High 
School Certificate or Junior Certificate of the 
Public Examinations Board or the Achieve- 
ment Certificate from the Board of Secondary 
Education in such subjects as the appropriate 
Apprenticeship Advisory Board determines 
and has the vocational aptitude for the trade 
concerned, he may be allowed a credif to reduce 
the period to 3 Vi years; and 

(b) where the apprentice has compiled the 12th 
year of schooling and has obtained the High 
School Certificate or the Leaving Certificate of 
the Public Examinations Board in such subjects 
as the appropriate Apprenticeship Advisory 
Board determines and has the vocational 
aptitude for the trade concerned, he may be 
allowed credit to reduce the period to three 
years. 

(c) Apprentices registered on either four or VA 
year terms may on satisfactorily completing 
their Certificate of Trade Studies apply to the 
appropriate Apprenticeship Advisory Board 
for a reduction in their term of apprenticeship. 
The maximum reduction allowable shall be: 

(i) 12 months in the case of apprentices 
registered on four year terms; 

(ii) six months in the case of apprentices 
registered on 3 Vz year term. 

In no case shall reductions exceed the balance 
of term to be served. 

(5) Where classes are provided by the Technical 
Education Division of the Education Department in the 
locality in which the apprentice is employed, the hours of 
attendance at such classes shall be: 

eight hours per week for three school years. 
(6) Apprentices Wages: The weekly wage rate shall be 

a percentage of the Tradesman's Rate as under: 
Percentage of 
Tradesman's 
Weekly Rate 

% 
(a) Four-year term: 

First year 42 
Second year 55 
Third year 75 
Fourth year 88 

(b) 3 Vi year term: 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 

(c) Three year term: 
First year 55 
Second year 75 
Third year 88 

(d) For the purposes of this part "Tradesman's 
Rate" means the rate of wage payable to a 
tradesman cook as provided for in Clause 32.— 
Wages of this award. 

35.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confine- 
ment, be entitled to maternity leave provided that she has 
had not less than 12 months' continuous service with that 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' compulsory 
leave to be taken immediately before the 
presumed date of confinement and a period of 
six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give 
notice in writing to her employer stating the 
presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks arising 
out of the pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for the 
employee to continue at her present work, the employee 
shall, if the employer deems it practicable, be transferred 
to a safe job at the rate and on the conditions attaching to 
that job until commencement of maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. Such 
leave shall be treated as maternity leave for the purposes 
of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the preg- 
nancy of an employee terminates other than by 
the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
employee to resume work at the time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 
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(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child then — 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work. 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave (to be known as 
special maternity leave) as a duly qualified 
medical practitioner certifies as necessary 
before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the position 
which she held immediately before proceeding 
on such leave or, in the case of an employee 
who was transferred to a safe job pursuant to 
subclause (3), to the position she held 
immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave of other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: Not- 
withstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service for 
any purpose of the award. 

(9) Termination of Employment. 
(a) An employee on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 

employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(3), to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 
available for which the employee is qualified 
and the duties of which she is capable of 
performing, she shall be entitled to a position as 
nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees. 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or trans- 
ferred in order to replace an employee 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

(12) Effect of Maternity Leave on Accrued Day(s) Off 
(a) When an employee proceeds on maternity leave 

there will be no accrual towards an Accrued 
Day(s) Off as prescribed in subclauses (1) and 
(2) of Clause 7.—Hours of this award. 

(b) When an employee proceeds on maternity leave 
the employer may pay an employee the amount 
of hours accrued towards an Accrued Day(s) 
Off as prescribed in subclauses (1) and (2) of 
Clause 7.—Hours of this award. 

36.—Effect of 38-Hour Week. 
(1) Termination 

(a) An employee subject to the provisions of sub- 
clause (1) of Clause 7.—Hours of this award 
who has not taken any Accrued Day(s) Off 
accumulated during a work cycle in which 
employment is terminated, shall be paid the 
total of hours accumulated towards the 
Accrued Day(s) Off for which payment has not 
already been made. 

(b) An employee who has taken any Accrued 
Day(s) Off during a work cycle in which 
employment is terminated shall have the wages 
due on termination reduced by the total hours 
for which payment has already been made but 
for which the employee had no entitlement 
toward those Accrued Day(s) Off. 

(2) Workers' Compensation 
(a) Where an employee is on workers' compensa- 

tion for periods for less than a total of 20 
consecutive work days in a work cycle such 
employee will accrue towards and be paid for 
the succeeding Accrued Day Off following such 
leave. 
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(b) Where an employee is on workers' compen- 
sation for periods greater than a total of 20 
consecutive daysd in a work cycle such an 
employee will have the period of workers' 
compensation added to the work cycle. 

(c) Where an employee is on workers' compen- 
sation for greater than 20 consecutive work 
days and an Accrued Day Off as prescribed in 
subclause (1) of Clause 7.—Hours of this award 
falls within the period the employee shall be re- 
rostered for another Accrued Day Off on 
completion of the 20 day work cycle following 
such absence. 

(3) Leave Without Pay: An employee who is absent on 
any form of leave without pay shall not accumulate an 
entitlement to an Accrued Day Off for the period of such 
leave nor will the employee be entitled to an Accrued Day 
Off whilst on leave without pay. 

(4) Pay Out of Entitlements: An employee whose 
hours are worked in accordance with Clause 7(1) may be 
paid, once per annum at a time agreed upon between 
employer and employee for any Accrued Day(s) Off then 
standing to the credit of that employee. Such payment 
will be in full discharge of any liability on the employer 
arising pursuant to Clause 7.—Hours of this award. An 
employee shall not otherwise be paid for Accrued Day(s) 
Off without actually taking them as days off. 

37.—Location Allowances. 
(1) Subject to the provisions of this clause, in addition 

to the wages prescribed in Clause 32.—Wages of this 
award, a married employee shall be paid the following 
allowances when employed in the towns described 
hereunder. 

Town $ 
Agnew  20.50 
Argyle (see subclause 12)  50.70 
Balladonia  18.60 
Barrow Island (see subclause 13)  19.00 
Boulder  7.90 
Broome  31.90 
Bullfinch  9.90 
Carnarvon   16.20 
Cockatoo Island  35.20 
Coolgardie  7.90 
Cue  20.40 
Dampier  27.40 
Denham  16.10 
Derby  33.20 
Esperance  6.70 
Eucla  22.50 
Exmouth  27.80 
Fitzroy Crossing  39.60 
Goldsworthy   20.20 
Halls Creek  44.30 
Kalbarri   6.30 
Kalgoorlie  7.90 
Kambalda  7.90 
Karratha   31.80 
Koolan Island  35.20 
Koolyanobbing  9.90 
Kununurra  50.70 
Laverton    20.20 
Learmonth  27.80 
Leinster  20.50 
Leonora  20.20 
Madura  20.60 
Marble Bar  47.10 
Meekatharra   17.50 
Mount Magnet  21.40 
Mundrabilla  21.60 
Newman  19.40 
Norseman  16.10 
Nullagine  46.80 
Onslow   33.(X) 
Pannawonica  25.90 
Paraburdoo   25.50 
Port Hedland  27.10 

Ravensthorpe   11.10 
Roebourne  36.30 
Sandstone  20.50 
Shark Bay  16.10 
Shay Gap  20.20 
Southern Cross  9.90 
Telfer  44.50 
Teutonic Bore  20.50 
Tom Price  25.50 
Whim Creek  31.70 
Wickham  31.20 
Wiluna  21.(X) 
Wittenoom   41.80 
Wyndham  48.50 

(2) Except as provided in subclause (4) of this clause, a 
single employee shall be paid 50 per cent of the 
allowances prescribed in subclause (1) of this clause. 

(3) An employee, whose spouse is employed by the 
same employer and who is entitled to an allowance of a 
similar kind to that prescribed by this clause shall be paid 
50 per cent of the allowance prescribed in subclause (1) of 
this clause. 

(4) Where an employee is provided with board and 
lodging by his/her employer, free of charge, such 
employee shall be paid 33 'A per cent of the allowances 
prescribed in subclause (1) of this clause. 

(5) Junior workers, casual workers, part-time 
workers, apprentices receiving less than adult rate and 
employees employed for less than a full week shall 
receive that proportion of the location allowance as 
equates with the proportion that their wage for ordinary 
hours that week is to the adult rate for the work 
performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he shall be paid for the 
period of such leave the district allowance to which he 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he 
shall only be paid district allowance for the period of 
such leave he remains in the district in which he is 
employed. 

(8) For the purpose of this clause a married employee 
includes: 

(a) a person who has a de facto spouse, and 
(b) a person who is a sole parent with dependent 

children. 
(9) Where an employee is employed in a town or 

location not specified in this clause the allowance 
payable for the purpose of subclause (1) shall be such 
amount as may be agreed between Australian Mines and 
Metals Association, the Confederation of Western 
Australian Industry and the Trades and Labor Council 
of Western Australia or, failing such agreement, as may 
be determined by the Commission. 

Provided that, pending any such agreement or 
determination, the allowance payable for that purpose 
shall be an amount equivalent to the district allowance in 
force under this award for that town or location on 1 
June 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any "district allowance" currently payable to 
any employee subject to the provision of this award 
whilst that employee remains employed by his/her 
present employer. 

(11) Subject to the making of a General Order 
pursuant to section 50 of the Act, that part of each 
location allowance representing prices shall be varied 
from the beginning of the first pay period commencing 
on or after the 1st day of July of each year in accordance 
with the annual percentage change in the Consumer Price 
Index (excluding housing), for Perth measured to the end 
of the immediately preceding March quarter, the calcu- 
lation to be taken to the nearest 10 cents. 
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(12) The allowance prescribed for Argyle is equated to 
that at Kunururra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the 
allowance for Argyle in the light of changed circum- 
stances occurring after the date of this Order. 

(13) The allowance prescribed for Barrow Island shall 
be the allowance prescribed by Clause 8 of the Hydro- 
carbons and Gas (Production and Processing 
Employees) Consolidated Award 1981, which at the date 
of this Order is $19.00 per week. The terms of this clause 
shall not apply where they are inconsistent with the terms 
of Clause 8 of the Hydrocarbons and Gas (Production 
and Processing Employees) Consolidated Award 1981. 

38.—Continuity of Entitlements. 
(1) The provisions of this clause apply to employees 

who immediately prior to commencing employment with 
Crothall Hospital Services (WA) Pty Ltd were employed 
by a hospital or nursing home or another service con- 
tracting firm in the same capacity and who were offered 
employment by Crothall Hospital Services (WA) Pty Ltd 
as a result of the letting of a contract to provide services 
to that hospital or nursing home. 

(2) For all purposes of this award prior continuous 
service with another service contracting firm, hospital or 
nusing home shall be counted as service with Crothall 
Hospital Services (WA) Pty Ltd. 

39.—Fares and Motor Vehicle Allowances. 
(1) Where an employee is required during his normal 

working hours, by his employer, to work outside his 
usual place of employment the employer shall pay the 
employee any reasonable travelling expenses incurred 
except where an allowance is paid in accordance with 
subclause (2) hereof. 

(2) (a) Where an employee is required and authorised 
to use his own motor vehicle in the course of his duties he 
shall be paid an allowance not less than that provided for 
in the schedules set out hereunder. Notwithstanding 
anything contained in this subclause the employer and 
the employee may make any other arrangements as to car 
allowance not less favourable to the employee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be made at 
the appropriate rate applicable to each of the separate 
areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 30th day 
of June next following. 

Rates of hire for use of employee's own vehicle on 
employer's business — 

Schedule 1 — Motor Car. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Distance travelled each Over 1600cc 1600cc 
year on employers business 2600cc -2600cc & Under 

c/km c/km c/km 
Metropolitan Area: 

First 8 000 kilometres 33.1 
Over 8 000 kilometres 21.6 

South West Land Division: 
First 8 000 kilometres 33.9 
Over 8 000 kilometres 22.1 

North of 23.5 degrees 
South Latitude: 

First 8 000 kilometres 37.5 33.2 27.9 
Over 8 000 kilometres 24.1 21.4 18.4 

Rest of the State: 
First 8 000 kilometres 34.8 31.2 25.8 
Over 8 000 kilometres 22.7 20.3 17.2 

Dated at Perth this 29th day of May 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

ELECTORATE OFFICERS. 
Award No. A18 of 1986. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 34. 

Civil Service Association of Western Australia 
Incorporated 

and 
Joint House Committee of the Parliament of 

Western Australia. 
No. A18 of 1986. 

ELECTORATE OFFICERS AWARD 1986. 
Electorate Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
Perth 1st day of May 1987. 

First Award — Parliamentary Electorate Secretaries — 
First Award Principle — Work Value — Parties in 
Agreement — Award Issued. 

Reasons for Decision. 
THE COMMISSIONER: The Joint House Committee 
of the Parliament of Western Australia employs a 
number of persons currently known as Electorate 
Secretaries. They work in the electorate offices assigned 
to each Member of the Parliament. They are selected for 
employment by the individual Member in whose office 
they work and to whom they are answerable on a day-to- 
day basis. Their duties vary somewhat depending upon 
demands of the Member but in general include typing, 
receptionist and general clerical work, researching 
political and related matters, and attending on behalf of 
the Member, to the needs and demands of constituents. 

Hitherto the salary and conditions of employment of 
the Electorate Secretaries have not been Award 
regulated. Indeed, until 1984 the Industrial Arbitration 
Act 1979 by section 23 (3) (b) expressly prevented the 
Commission from regulating such matters affecting 
those employed by or on behalf of the Parliament. 
However section 23, as amended by the Acts Amend- 
ment and Repeal (Industrial Relations) Act (No. 2) 1984, 
now only excludes the Commission's jurisdiction in 
respect of matters concerning "the suspension from duty 
in, discipline in, dismissal from, termination of, or rein- 
statement in, employment" of any such person. 
Currently the salary paid to the secretaries ranges by four 
increments from $20 383 to $22 556, which range 
includes the final two increments for a Level 1 officer and 
the first two increments for a Level 2 officer in the State 
Public Service. In general their conditions of employ- 
ment mirror those of the State Public Service with one 
noticeable exception. The nature of their task is such that 
they are not allowed the benefits of the Public Service 
Overtime Award. 

By this application the Association seeks on behalf of 
Electorate Secretaries a first award to regulate their 
salaries and conditions of employment. The Joint House 
Committee agrees. It is proposed that the Award contain 
as conditions of employment those currently enjoyed by 
the Secretaries. As to salary, the proposed Award 
contains increases up to approximately 22 per cent. The 
parties seek to have the Secretaries reclassified as 
Electorate Officers and paid a salary ranging from 
$25 041 to $27 363 by four increments. They are the 
salary levels fixed for Level 3 officers in the State Public 
Service. Such a change is said to more accurately reflect 
the work value of the Secretaries than is the present 
salary and classification. 

Although the matter comes before the Commission as 
an agreed claim, as with any claim touching salaries, 
wages and conditions of employment it is encumbent 
upon the parties to satisfy the Commission that their 
agreement meets the criteria established under the 



1154 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

Commission's wage and condition fixing Principles. The 
Principles are contained in a General Order resulting 
from consideration of a National Wage Decision in 
accordance with section 51 of the Industrial Relations 
Act, and as such affect all claims before the Commission, 
whether by consent or otherwise. The Principles make 
express provision for first awards and for changes in 
work values. Relevantly the Principles provide:— 

First Awards and Extensions to Existing Awards. 
(a) In the making of a first award, the long 

estabhshed Principles shall apply, i.e. prima facie 
the main consideration is the existing rates and 
conditions. 

(b) . . . 
(c) The application of this Principle is subject to 

the second tier ceiling. 
Work Value Changes. 

(a) Changes in work value may arise from 
changes in the nature of the work, skill and 
responsibility required or the conditions under 
which the work is performed. Changes in work by 
themselves may not lead to a change in wage rates. 
The strict test for an alteration in wage rates is that 
the change in the nature of work should constitute 
such a sufficient net addition to work requirements 
as to warrant the creation of a new classification. 

These are the only circumstances in which rates 
may be altered on the ground of work value and the 
altered rates may be applied only to employees 
whose work is changed in accordance with this 
principle. 

(b). . . 
(c) . . . 
(d) Where a significant net alteration to work 

value has been established in accordance with this 
principle, an assessment will have to be made as to 
how that alteration should be measured in money 
terms. Such assessment should normally be based 
on the previous work requirements, the wage 
previously fixed for the work and the nature and 
extent of the change in work. However where appro- 
priate, comparisons may also be made with other 
wages and work requirements within the award, or 
to some wage increases for changed work require- 
ments in the same classification in other awards 
provided the same changes have occurred. 

(e) . . . 
(f) The Commission should guard against 

contrived classifications and over classification of 
jobs. 

(g) • • • 
The Principle relating to changes in work value is self 

explanatory. The import of the Principle relating to first 
awards requires first awards to reflect existing salaries 
and conditions of employment unless they can clearly be 
shown to be inappropriate. The Principle does not 
restrict a first award to existing rates of pay and 
conditions of employment, but the onus is on the parties 
to convince the Commission that the rates and conditions 
are inappropriate [see: Glynn J. in Re Crown Employees 
(Dental Therapists) Award (1984) 9 IR 300 and see too 
General Clerks Northern Territory Award (1965) 111 
CAR 899]. The effect of subparagraph (b) of this 
Principle is to prescribe that the level of remuneration 
and conditions of employment found to be appropriate 
using the first award principles may not be improved 
beyond a level which increases costs by four per cent of 
wages and salaries after a consideration of improved 
efficiency in the work place. Furthermore, such an 
improvement is not to operate in part earlier than 1 
September 1987 and in the remaining part earlier than 1 
July 1988. The parties by this claim do not seek any 
increase of that nature but rather, an increase in the 
existing non-award rate using first award principles. 

The salaries paid to Electorate Secretaries were 
originally fixed on the basis of that paid to clerk/typists 
in the State Public Service. All the viva voce evidence 

adduced in these proceedings, from a Member of the 
Legislative Council of long standing, a Member of the 
Legislative Assembly of not so long standing, and two 
Electorate Secretaries each from electorates covering 
contrasting socio-economic environments, together with 
the documentary evidence, indicates that the Secretaries 
now no longer work as clerk/typists, if ever they did. 
Their role is something quite different. They are required 
to carry out tasks which call not merely for typing and 
clerical skills, but skills in human relations and in 
diplomacy together with a broad understanding of the 
working of Government and commerce. The evidence is 
that the work which one normally associates with a 
clerk/typist forms but a minor part of their duties. For 60 
per cent of their working day the Secretaries are required 
to deal directly with constituents and their problems. 
That involves them interviewing constituents either face 
to face or on the telephone and thereafter negotiating 
directly with people from all walks of life regarding 
matters of concern to the constituents. One witness 
testified that on average she attended, either face to face 
or on the telephone, between 30 and 60 people per day. 
The Secretaries assert that they frequently have to act as 
an adviser or confidante for many of the constituents 
often in stressful circumstances. The evidence was that 
there was a growing tendency for constituents to be more 
conscious of their Members of Parliament and expected 
them to settle a growing variety of problems or concerns. 
Necessarily much of this work was left to the Secretaries, 
although the extent to which that occurs depends on the 
electorate and on the individual Member. This has meant 
that the Secretaries are frequently required to act as a 
"de facto Member of Parliament". Some are required to 
attend meetings in the absence of the Member and some 
prepare draft speeches to be delivered by the Member or 
at least conduct significant research in order to aid the 
delivery of such speeches. The Secretaries are frequently 
in the office alone, particularly while Parliament is 
sitting, and thus left to make decisions on their own and 
manage the Member's office. By no measure can those 
duties be said to be those of a clerk/typist in the State 
Public Service. Clearly the assistants are deserving of a 
new classification. Their duties are more akin to those of 
a personal secretary or a personal assistant. 

Generally personal secretaries employed in the State 
Public Service are classified at either Level 2 or Level 3. 
Those classified at Level 2 are usually personal 
secretaries performing the normal range of secretarial 
work for other than the most senior heads of Depart- 
ment. Those classified at Level 3 typically act as personal 
secretaries to Ministers of the Crown and to senior heads 
of Department. These positions usually have a ' 'signifi- 
cant administrative component". It is abundantly clear 
that the work required of Electorate Secretaries is a good 
deal more comprehensive than that for Level 2 
secretaries in the State Public Service. Electorate 
Secretaries perform the full range of secretarial work and 
in a general way administer the Member's office, work 
which befits that of a personal assistant. In addition they 
have no fixed hours of work so that, unlike personal 
secretaries in the Public Service, they are not entitled to 
additional remuneration by way of overtime, nor is their 
employment permanent but subject to the fortunes of the 
Member for whom they work which may well depend to 
some degree on the acumen of the Secretary. Overall, I 
would have thought, given the formula used for fixing 
the salary levels of personal secretaries in the Public 
Service, that salaries approximating those of Level 3 are 
fair and reasonable; particularly having regard to the fact 
that in the case of the Electorate Secretaries, it is in 
effect, a package salary to take account of overtime and 
other disabilities for which personal secretaries in the 
public sector usually receive added remuneration. I 
therefore consider the salary levels agreed between the 
parties to be fair and reasonable, certainly more 
appropriate than those now being paid to the Secretaries. 

In its determination of the new salary to be paid to the 
Secretaries the Respondent committee or its advisers did 
not consider it appropriate to look to comparisons 
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outside of the State Public Service. In so doing I consider 
the Respondent to have acted properly. The Electorate 
Secretaries can properly be considered as Government 
Officers. In the main their conditions of employment 
mirror those of Government officers and it is obviously 
desirable that as far as possible Government officers be 
treated alike. Comparisons are therefore best made 
within the Public Service rather than from without. The 
Association drew attention to the salary levels paid to 
electoral officers working in the offices of Members of 
the Commonwealth Parliament. Each Member of the 
Commonwealth Parliament is apparently entitled to 
three assistants of whom the highest classified is entitled 
to receive a salary slight larger than that proposed by this 
Award. Electorate Secretaries in this State are required 
to perform all the tasks of their Commonwealth counter- 
parts save the "supervision, training and management of 
the other electorate staff in a Commonwealth Member's 
office". On the other hand, the evidence produced in 
these proceedings suggests that State Electorate 
Secretaries tend to deal with more pressing personal 
problems than is the case in the Commonwealth Parlia- 
mentary offices and they do not have the assistance of 
other members of staff to assist them. It seems that 
electorate secretaries connected with most of the other 
State Parliaments receive remuneration at a level which 
approximates that currently paid to Secretaries in this 
State although the salary levels in some of the other 
States are apparently under review. Unfortunately no 
information was given as to the range of duties per- 
formed by the secretaries in the other States, but in any 
event, for the reasons given, I think it more appropriate 
that comparisons be made within the State Public Service 
rather than from without. However, it is to be noted that 
recently in reviewing the salaries of Parliamentary 
stenographers the New South Wales Industrial Commis- 
sion considered that by reason of their special relation- 
ship with the Member of Parliament in whose office the 
Secretaries work, their different duties and their lack of 
permanency the work value of electorate secretaries in 
that State was greater than that of the stenographers [see: 
in re Parliamentary Stenographic Staff (State) Salaries 
Award (1986) 14IR 419]. The evidence in these proceed- 
ings suggests that the same could be said of the two 
classifications in this State yet the evidence is that 
currently the salaries paid to each do not appear to make 
such a distinction. 

It remains therefore only to indicate that I am 
prepared to make an award to be known as the Electorate 
Officers Award 1986 in terms of the amended minute 
recently lodged with the Commission subject to the 
amendment to the Scope clause which has already been 
discussed. By consent, the Award is to operate with 
effect from the first pay period commencing on or after 
24 July last. 

Appearances: 
Mr D. Hewlett for the Applicant. 
Mr J.D. Miller for the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A18 of 1986. 

Between Civil Service Association of Western Australia, 
Incorporated, Applicant and Joint House 
Committee of the Parliament of Western Australia, 
Respondent. 

Order. 
HAVING heard Mr D. Hewlett on behalf of the Appli- 
cant and Mr J.D. Miller on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 

54991—3 

under the Industrial Relations Act 1979, being satisfied 
that its terms are not contrary to any General Order or 
any principle formulated as a result of General Order 
proceedings under section 51 of the Industrial Relations 
Act 1979, and by consent, doth hereby — 

Make an Award to be known as the "Electorate 
Officers Award 1986" in terms of the document 
attached. 

Dated at Perth this 1st day of May 1987. 

(Sgd.) G.L. FIELDING, 
[U.S.] Commissioner. 

A18 of 1986. 

1.—Title. 
This Award shall be known as the Electorate Officers 

Award 1986. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Area. 
4. Scope. 
5. Definitions. 
6. Salary Range. 
7. Payment of Salaries. 
8. Part-Time Employee. 
9. Hours of Attendance. 
10. Leave of Absence. 
11. Continuity of Service. 
12. Allowances. 
13. Time and Salaries Record. 
14. Deduction of Association Subscriptions. 
15. Preservation and Non-Reduction. 
16. Term of Award. 

Schedule of Respondents. 

3.—Area. 
This Award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This Award shall apply to all Employees in the calling 

of Electorate Officer employed by the Respondent. 

5.—Definitions. 
"Association" means the Civil Service Association of 

Western Australia Incorporated. 
"Electorate Officer" means a person who provides 

personal assistance involving a wide range of duties to a 
Member of Parliament as part of the Member's 
responsibility to his/her constituency, and shall include 
Assistants to the Secretaries of Parliamentary Parties. 

"Employee" means an Electorate Officer as defined. 
"Employer" means the Joint House Committee of the 

Parliament of Western Australia. 

6.—Salary Range. 
(1) The annual salaries applicable to Employees 

covered by this Award shall be: 
$25 041 
$25 793 
$26 566 
$27 363 

(2) The salaries of Employees as prescribed in sub- 
clause (1) of this clause are loaded to compensate for all 
hours worked, including penalties for overtime, shift, 
weekend, Public Holidays, and all other disabilities, 
associated with the nature of the Electorate Officers 
employment. 

(3) Subject to good conduct, diligence and efficiency 
an Employee shall proceed by annual increments to the 
maximum of the salary range. 
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7.—Payment of Salaries. 
(1) Salaries shall be paid fortnightly but, where the 

usual pay day falls on a Public Service holiday, payment 
shall be made on the previous working day. 

(2) A fortnight's salary shall be computed by dividing 
the annual salary by 313 and multiplying the result by 12. 

8.—Part-Time Employee. 
(1) An Employee who is employed on a part-time basis 

shall be paid a proportion of the appropriate full-time 
salary contained in Clause 6.—Salary Range, in accor- 
dance with the following formula: 

Hours worked per fortnight x Full-time fortnightly salary 
75 1 

(2) Employees employed on a part-time basis are not 
entitled to short leave prescribed in Clause 10.—Leave of 
Absence. 

9.—Hours of Attendance. 
The normal time of attendance for Electorate officers 

shall be 75 hours per fortnight provided that the Member 
of the Western Australian Parliament to whom the 
Electorate office is allocated may vary these hours in 
excess of those prescribed. 

Where possible prior notice of such variation of hours 
should be given and agreement reached between the 
Member of Parliament and Electorate Officer. 

10.—Leave of Absence. 
(1) Full-time Employees covered by the provisions of 

this Award shall be entitled mutatis mutandis to the same 
conditions relating to: 

(a) annual recreational leave; 
(b) long service leave; 
(c) sick leave; 
(d) short leave; 
(e) leave without pay; 
(f) study leave; 
(g) military leave; 
(h) maternity leave; 
(i) public service holidays; 
(j) witness and jury service; 
(k) candidates for election to Parliament; and 
(1) leave for international sporting events; 

as permanent officers employed under the provisions of 
the Public Service Act 1978. 

(2) A part-time Employee shall receive payment for 
annual leave, sick leave and long service leave on a pro 
rata basis as permanent officers employed under the 
provisions of the Public Service Act 1978. 

11.—Continuity of Service. 
Where an Employee's services are terminated by the 

Employer for any reason other than gross misconduct 
and the Employee is re-employed by the Employer in the 
calling of Electorate Officer not later than six months 
from the day on which the employment ended, such 
break shall be excised from service but the service before 
and after the break treated as if the employment was 
continuous. 

12.—Allowances. 
Subject to the provisions of this Award the following 

Agreement and Award and any amendments thereto or 
replacements thereof shall be deemed to have been made 
between the parties to this Award and shall apply mutatis 
mutandis. 

(1) Public Service Miscellaneous Allowances Award 
1982; and 

(2) Public Service Allowances (District) Agreement 
1973. 

13.—Time and Salaries Record. 
(1) A record of the time worked and salary paid to 

each Employee employed under this Award shall be 
maintained by the Employer and shaU be available for 
inspection by an accredited representative of the 
Association upon the giving of reasonable notice to the 
Employer. 

(2) If the Employer maintains a personal or other file 
on an Employee, the Employee shall be entitled to 
examine all material maintained on that file. 

14.—Deduction of Association Subscriptions. 
(1) The Employer shall deduct normal Association 

subscriptions as equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be 

completed by Employees. Where the Employer requires 
a standard procuration form, that form shaU be used. 

(3) Where required by the Employer or Association, 
the Association General Secretary or person acting in the 
General Secretary's stead, shall countersign all forms 
and forward them to the Employers' paymaster. 

(4) (a) The Employer shaU commence deduction of 
subscriptions from the first full pay period following 
receipt of a completed Payroll Deduction Authority 
form and continue deducting throughout the Employee's 
period of employment, except as provided in subclause 
(5) of this clause or until the Authority is cancelled in 
writing by the Employee; 

(b) Where the Payroll Deduction Authority form 
authorises the Employer to deduct Association subscrip- 
tions in accordance with the rules of the Association, the 
Association shall notify the Employer in writing of the 
level of Association subscription to be deducted. The 
Employer shall implement any change to Association 
subscriptions no later than one month after being 
notified by the Association except where the Association 
nominates a later date. 

(5) (a) The collection of any nominated fee, arrears, 
levies or fines are not the responsibUity of the Employer. 

(b) Where a deduction is not made from an Employee 
in any pay period, either inadvertently or as a result of an 
Employee not being entitled to salary sufficiently to 
cover the subscription it shall be the Employee's 
responsibility to settle the outstanding amount with the 
Association direct. 

(6) The Employer shall not made any deduction of 
subscriptions from an Employee's termination pay on 
termination of service, other than normal deductions for 
the preceding pay period. 

(7) The Employer shall forward contributions 
deducted, together with supporting documentation, to 
the Association at such intervals as are agreed between 
the Employer and the Association. 

15.—Preservation and Non-Reduction. 
(1) No rights, privileges or entitlements presently 

granted to an Employee shall be withdrawn or ceased 
unless expressly agreed to by the Employer and the 
Employee. 

(2) Nothing herein contained shall enable the 
Employer to reduce the salary of any Employee or 
conditions of work applied to any Employee who at the 
date of the Award was being paid a higher rate of salary 
or wage than the minimum prescribed in this Award or 
was being accorded a benefit superior to any contained 
herein as a condition of work. 

16.—Term of Award. 
This Award shall operate as from the beginning of the 

first pay period commencing on or after 24 July 1986 and 
shall remain in force for a period of 12 months. 
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Schedule of Respondents. 
Joint House Committee of the Parliament of Western 

Australia. 

Dated at Perth this 1st day of May 1987. 

INTENSIVE CROP FARMING TRAINEESHIP 
AGREEMENT 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. AG2 of 1987. 

Between the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, 
Applicant and the Carnarvon Growers' Association (Inc) 
and the Market Gardeners' Association of WA (Inc), 
Respondents. 

Agreement. 
HAVING heard Mr M.C. Hall on behalf of the applicant 
and there being no appearance on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the attached memorandum be registered as 
an industrial agreement. 

Dated at Perth this 26th day of June 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Intensive Crop Farming Traineeship Agreement 1986. 
This Agreement, made pursuant to the provisions of 

the Industrial Relations Act 1979-84 of Western 
Australia, this 20th day of November 1986 between the 
Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers (hereinafter referred to as 
the Union) and the Carnarvon Growers' Association 
(Inc) and the Market Gardeners' Association of WA 
(Inc) (hereinafter referred to as the Associations) of the 
other part; witnesseth that the parties hereto mutually 
covenant and agree the one with the other as follows:— 

1.—Title. 
This agreement shall be known as the Intensive Crop 

Farming Traineeship Agreement 1986. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Definition. 
5. Conditions of Training. 
6. Hours of Work. 
7. Meal Period. 
8. Rate of Pay. 
9. Protective Clothing and Equipment. 
10. Contract of Training. 
11. Copies of Agreement. 
12. Term of Agreement. 

3.—Scope. 
This agreement shall apply to all Intensive Crop 

Farming Trainees undertaking a Traineeship as part of 
the Australian Traineeship System. 

4.—Definition. 
"A Traineeship" is a system of training, under the 

Australian Traineeship System, in the knowledge and 
skills required in industry or commerce, comprising 

structured on-the-job training with an employer 
combined with a period of broad based training off-the- 
job in a Technical College or Training Institution, and 
for the purposes of Western Australia, approved under 
the Industrial Training Act 1975. 

5.—Conditions of Training. 
(1) Trainees will be entitled to four weeks' annual 

leave, payable at the Traineeship rate, plus 17.5 per cent 
loading, at the completion of the Traineeship. 

(2) (a) A Trainee who is unable to attend or remain at 
the place of employment, for reason of personal ill health 
or injury, shall be entitled to payment during such 
absences, as long as the absences do not total more than 
10 days in any one year. 

(b) Entitlement to payment shall accrue at the rate of 
one-sixth of a week for each completed month of service 
with the employer. 

(3) The prescribed public holidays usually observed in 
the District, shall be allowed without loss of wages. 

6.—Hours of Work. 
(1) The ordinary hours of work shall not exceed 40 per 

week, to be worked in five days of not more than eight 
hours (excluding a meal break) provided that where the 
ordinary hours are worked on Saturday or Sunday, 
Trainees will be paid at the rate of time and one half. 

(2) A Trainee shall not be required to work for more 
than five hours without a meal break. 

7.—Meal Break Period. 
(1) The maximum time allowed for a meal shall be one 

hour, provided that by agreement between the Employer 
and the Trainee, the meal period may be reduced to not 
less than half an hour. 

(2) A Trainee shall not be required to work for more 
than five hours without a meal break. 

8.—Rates of Pay. 
(1) Rates of pay will be according to age as follows:— 

16 years old — $ 95.60 per week 
17 years old — $110.10 per week 
18 years old — $128.40 per week 
19 years old — $146.80 per week 

(2) Where a Trainee has a birthday during the Trainee- 
ship period; an increment to the appropriate rate, to the 
maximum of the 19 year old rate will apply. 

(3) Rates of pay shall be adjusted in accordance with 
movements in the Consumer Price Index as approved by 
the Western Australian Industrial Relations 
Commission. 

9.—Protective Clothing and Equipment. 
Each Trainee who is required to handle pesticides 

and/or herbicides, during the course of his training, shall 
be instructed in their proper use and supplied with appro- 
priate protective clothing and equipment. 

10.—Contract of Training. 
(1) Trainees will enter into a Contract of Training with 

the Employer. On completion of the Traineeship, each 
successful Trainee will be issued with a Certificate of 
Proficiency, issued by the Chairman of the Industrial 
Training Advisory Committee. 

(2) A Traineeship may be cancelled — 
(a) by mutual consent. 
(b) by either the Employer or Trainee giving one 

week's notice on either side, or by the payment 
or forfeiture as the case may be, of a week's 
wages, in lieu of notice. This does not affect the 
right to dismiss for misconduct and in such case 
wages shall be paid to the time of dismissal 
only. 

11.—Copies of Agreement. 
Every Trainee shall be entitled to have access to a copy 

of this Agreement. 
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12.—Term of Agreement. 
This Agreement shall operate from the first pay period 

commencing on or after the 24th day of June 1987, and 
shall remain in force for a period of 12 months, provided 
that either of the parties may negotiate with the other 
party to amend or add to this Agreement. 

In Witness hereof the Parties hereto have hereunto set 
their hands and seals the day and year first before 
written. 
Signed for and on behalf 
of members of the 
Carnarvon Growers' 
Association of WA (Inc) Secretary 
Signed for and on behalf 
of members of the Market 
Gardeners' Association of 
WA (Inc) Secretary 
Signed for and on behalf 
of the Australian Workers' 
Union West Australian 
Branch Industrial Union of 
Workers State Secretary 

AWARDS/AGREEMENTS — 
Variation of — 

THE AIRCONDITIONING AND REFRIGERATION 
INDUSTRY (Construction and Servicing). 

Award No. 10 of 1979. 

ELECTRICAL CONTRACTING INDUSTRY. 
Award No. R22 of 1978. 

ELECTRICAL TRADES (Security Alarms Industry). 
Award No. 27 of 1979. 

LIFT INDUSTRY (Electrical and Metal Trades). 
Award No. 9 of 1973. 

METAL TRADES (General). 
Award No. 13 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Application lodged under section 40. 

No. 1112 of 1986 
Electrical Contractors' Association of Western Australia 

(Union of Employers) and Others 
No. 1113 of 1986 

Otis Elevator Company Pty Limited and Others 
No. 1114 of 1986 

Electrical Contractors' Association of Western Australia 
(Union of Employers) and Others 

No. 1115 of 1986 
Electrical Contractors' Association of Western Australia 

(Union of Employers) and Others 
No. 1116 of 1986 

Electrical Contractors' Association of Western Australia 
(Union of Employers) and Others 

and 
No. 1112 of 1986 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 

No. 1113 of 1986 
Amalagamated Metal Workers and Shipwrights Union 
of Western Australia and Electrical Trades Union of 

Australia (Western Australian Branch), Perth 
No. 1114 of 1986 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth 

No. 1115 of 1986 
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Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others 

No. 1116 of 1986 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch), Perth. 

Nos. 1112, 1113, 1114, 1115 and 1116 of 1986. 

Various Occupations Electrical Contracting 
Industry 

SENIOR COMMISSIONER G.G. HALLIWELL. 
Perth 11 th day of May 1987. 

Variation to Awards — overtime — "hold in readiness" 
— "stand-by duty" — Work outside normal hours 
— "call-outs". 

Reasons for Decision. 
SENIOR COMMISSIONER: These are applications to 
vary five awards being: The Airconditioning and 
Refrigeration Industry (Construction and Servicing) 
Award No. 10 of 1979; Electrical Contracting Industry 
Award 1979 No. R22 of 1978; Electrical Trades (Security 
Alarms Industry) Award 1980 No. 27 of 1979; The Lift 
Industry (Electrical and Metal Trades) Award 1973 No. 9 
of 1973 and the Metal Trades (General) Award 1966 No. 
13 of 1965. 

Each of the applications is directed to varying those 
provisions of the respective awards which govern 
payment for "holding in readiness" and/or call-outs so 
as to standardise and clarify those provisions. 

The respective wording sought by the applicants and 
respondents is as follows:— 

(1) Third Schedule — Clause 6.—Overtime, 
subclause 3. 

Delete paragraph (e) and insert in lieu thereof:— 
(e) When an employee is specifically 

instructed by his employer to hold himself in 
readiness at his place of residence or another 
agreed place of residence for a call to work after 
ordinary hours, he shall be paid at ordinary 
rates for the time he so holds himself in 
readiness. 

(2) The grounds upon which this application is 
made is to more clearly express the application of 
this provision. 

and counter-proposal: 
The grounds upon which this application is made 

is to more clearly express the original intention of 
this provision and to introduce cover to those areas 
not adequately covered under the present provision, 
particularly in light of new technology such as 
pagers. 

Clause 12.—Overtime, subclause (2), delete para- 
graph (d) and insert in lieu thereof:— 
(d) (i) When an employee is required by his 

employer to hold himself in readiness at 
his place of residence, or at another agreed 
location, for a call to work after ordinary 
hours, he shall be paid at ordinary rates for 
the time he so holds himself in readiness, 

(ii) Employees in such areas as agreed between 
the parties may be rostered for stand-by 
duty outside of ordinary working hours of 
work and, in addition to any payment due 
under this award for any overtime worked, 
each employee so rostered for stand-by 
duty shall be paid:— 

(aa) Three hours pay at ordinary rates if 
he is rostered on any day Monday 
to Friday inclusive. 

(bb) Four hours pay at ordinary rates if 
he is rostered on a Saturday or a 
Sunday. 

(cc) Three hours pay at ordinary rates 
plus a day in lieu if he is rostered on 
a holiday. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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It will be noted that there are no major differences 
between the parties, rather details of drafting and 
emphasis. 

In coming to a conclusion as to the most appropriate 
wording for the clause, I have had regard to Websters 
Dictionary as "the source" and to the decisions referred 
to by the parties. 

In the result it is considered that the phrase "When an 
employee is instructed by his employer . . ."is more 
precise and further it requires the issue by the employer 
to the employee of an instruction to do a particular thing. 
This eliminates any debate as to the employee 
"thinking" he was required and the employer contend- 
ing he was not so required to hold himself in readiness. 

Secondly, the phrase "at another agreed location" is 
too wide. In the Commission's view it leaves too much 
room for debate between the employer/employee as to 
where the employee will be available to receive the 
instructions of his employer. 

Thus the wording "at his place of residence or such 
other agreed place of residence" will be inserted. The 
introductory provision in all the awards will, subject to a 
Speaking-to-the-Minutes, read as follows:— 

When an employee is instructed by his employer 
to hold himself in readiness at his place of residence 
or other agreed place of residence for a call to work 
after ordinary hours, he shall be paid at ordinary 
rates for the time he so holds himself in readiness. 

As to the second part of the counter-proposal by the 
respondent unions, the Commission has concluded that 
an employee rostered for "stand by duty", for recall to 
work outside normal hours, is not really distinguishable 
from an employee who is instructed to "hold himself in 
readiness" for recall to work outside normal hours and 
the same rates should apply in such circumstances. 

In the result the parties are directed to confer in light of 
the above reasons for decision with a view to drafting 
appropriate variations to the respective awards. 

Appearances: 
Mr L. Girdlestone appeared on behalf of the 

Applicants. 
Mr G. J. Hindley appeared on behalf of the Federation 

of Electrical Contractos Association. 
Mr A.G. Cant appeared on behalf of the Electrical 

Trades Union of Workers of Australia (Western 
Australian Branch), Perth; Amalgamated Metal 
Workers and Shipwrights Union of Western Australia 
and Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, Western 
Australian Branch. 

Mr A.R. Beech appeared for the Respondent Unions 
and as an intervener on behalf of the Trades and Labor 
Council of Western Australia. 

intervening on behalf of the Trades and Labor Council, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Air Conditioning and Refrigeration 
Industry (Construction and Servicing) Award No. 
10 of 1979 be varied in accordance with the follow- 
ing schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the date hereof. 

Dated at Perth this 2nd day of June 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Third Schedule — Clause 6.—Overtime, subclause 

(3): Delete paragraph (e) and insert in lieu thereof: 
(e) When an employee is instructed by his 

employer to hold himself in readiness at his place of 
residence or other agreed place of residence for a call 
to work after ordinary hours, he shall be paid at 
ordinary rates for the time he so holds himself in 
readiness. 

BEFORE THE WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1113 of 1986. 

Between Otis Elevator Co Pty Ltd and Others, 
Applicants and the Amalgamated Metal Workers 
and Shipwrights Union of Western Australia and 
the Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Respondents. 

Order. 
HAVING heard Mr L. Girdlestone and Mr G.J. Hindley 
on behalf of the applicants, Mr A.G. Cant and Mr A.R. 
Beech on behalf of the respondents and Mr A.R. Beech 
intervening on behalf of the Trades and Labor Council, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Lift Industry (Electrical and Metal 
Trades) Award No. 9 of 1973 be varied in 
accordance with the following schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
date hereof. 

Dated at Perth this 2nd day of June 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1112 of 1986. 

Between the Electrical Contractors' Association (Union 
of Employers) and Others, Applicants and the 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, 
Respondents. 

Order. 
HAVING heard Mr L. Girdlestone and Mr G.J. Hindley 
on behalf of the applicants, Mr A.G. Cant and Mr A.R. 
Beech on behalf of the respondents and Mr A.R. Beech 

Schedule. 
1. Third Schedule — Clause 6.—Overtime, subclause 

(3): Delete paragraph (e) and insert in lieu thereof: 
(e) When an employee is instructed by his 

employer to hold himself in readiness at his place of 
residence or other agreed place of residence for a call 
to work after ordinary hours, he shall be paid at 
ordinary rates for the time he so holds himself in 
readiness. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1114 of 1986. 

Between the Electrical Contractors' Association (Union 
of Employers) and Others, Applicants and the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Respondent. 



Order. 
HAVING heard Mr L. Girdlestone and Mr G.J. Hindley 
on behalf of the applicants, Mr A.G. Cant and Mr A.R. 
Beech on behalf of the respondents and Mr A.R. Beech 
intervening on behalf of the Trades and Labor Council, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Electrical Trades (Security Alarms 
Industry) Award No. 27 of 1979 be varied in 
accordance with the following schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
date hereof. 

Dated at Perth this 2nd day of June 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. First Schedule — Clause 6.—Overtime, subclause 

(3): Delete paragraph (e) and insert in lieu thereof: 
(e) When an employee is instructed by his 

employer to hold himself in readiness at his place of 
residence or other agreed place of residence for a call 
to work after ordinary hours, he shall be paid at 
ordinary rates for the time he so holds himself in 
readiness. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1115 of 1986. 

Between the Electrical Contractors' Association (Union 
of Employers) and Others, Applicants and the 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, 
Respondents. 

Order. 
HAVING heard Mr L. Girdlestone and Mr G.J. Hindley 
on behalf of the applicants, Mr A.G. Cant and Mr A.R. 
Beech on behalf of the respondents and Mr A.R. Beech 
intervening on behalf of the Trades and Labor Council, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Metal Trades (General) Award No. 13 of 
1965 be varied in accordance with the following 
schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the date hereof. 

Dated at Perth this 2nd day of June 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Third Schedule — Clause 6.—Overtime, subclause 

(3): Delete paragraph (e) and insert in lieu thereof: 
(e) When an employee is instructed by his 

employer to hold himself in readiness at his place of 
residence or other agreed place of residence for a call 
to work after ordinary hours, he shall be paid at 
ordinary rates for the time he so holds himself in 
readiness. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1116 of 1986. 

Between the Electrical Contractors' Association (Union 
of Employers) and Others, Applicants and the 
Electrical Trades Union of Workers (Western 
Australian Branch), Respondent. 

Order. 
HAVING heard Mr L. Girdlestone and Mr G.J. Hindley 
on behalf of the applicants, Mr A.G. Cant and Mr A.R. 
Beech on behalf of the respondents and Mr A.R. Beech 
intervening on behalf of the Trades and Labor Council, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Electrical Contracting Industry Award 
No. 22 of 1978 be varied in accordance with the 
following schedule and that such variation shah 
have effect from the beginning of the first pay 
period commencing on or after the date hereof. 

Dated at Perth this 2nd day of June 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 12.—Overtime, subclause (2): Delete 

paragraph (d) and insert in lieu thereof: 
(d) When an employee is instructed by his 

employer to hold himself in readiness at his place of 
residence or other agreed place of residence for a call 
to work after ordinary hours, he shall be paid at 
ordinary rates for the time he so holds himself in 
readiness. 

BP REFINERY (KWINANA) SECURITY MEN'S. 
Award No. 56 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 219 of 1987. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and BP Refinery (Kwinana) 
Pty Ltd, Respondent. 

Order. 
HAVING heard Mr A.R. Beech on behalf of the Appli- 
cant and Mr T.W. Brown on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders: 

That the BP Refinery (Kwinana) Security Men's 
Award No. 56 of 1978 be varied in accordance with 
the following Schedule. 

Dated at Perth this 10th day of June 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 32.—Wage Rates: Delete this clause and insert 

the following in lieu:— 
32.—Wage Rates. 

An employer on whom this award is binding shall 
not increase the rate of wage payable to an employee 
on the 10th day of March 1987, or otherwise vary the 
conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs except to the extent that any 
such increase has been authorised by the Commis- 
sion after that date. 
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(1) The actual rate of pay for adult employees 
covered by this award shall be set out herein — 
Classification: Rate Per Week 

Column Column 
A B 
$ $ 

Security Officer 
(Service in the classification)— 
(i) up to six months  364.50 374.50 
(ii) six months to two years  368.80 378.80 
(iii) two years to three years  373.90 383.90 
(iv) three years to five years  378.40 388.40 
(v) over five years  383.30 393.30 

(2) A leading hand, i.e. an employee placed in 
charge of not less than three other employees, shall 
be paid $16.20 per week extra. 

(3) The determination of wage rates prescribed in 
this award takes into account all disabilities 
associated with the performance of security and 
other duties under the scope of this award. 

(4) The wage rates prescribed in this award shall 
be varied only to give effect to any general increase 
in wage rates resulting from any Wage Indexation 
decision or economic enquiry by the Australian 
Conciliation and Arbitration Commission into the 
level of total wages in National Wage Cases. 

(5) Casual employees shall be paid 20 per cent in 
addition to rates prescribed in this clause. 

(6) The rates prescribed in column A operate 
from the beginning of the first pay period to 
commence on or after 1 November 1986. The rates 
prescribed in column B operate from the beginning 
of the first pay period to commence on or after 10 
March 1987. 

BUILDING TRADES. 
Award No. 31 of 1966. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 273 of 1987. 

Between the Construction, Mining and Energy Workers 
Union of Australia — Western Australian Branch, 
Applicant and Coca-Cola Bottlers (Perth) Pty Ltd 
and Others, Respondents. 

Order. 
HAVING heard Ms B. Love on behalf of the applicant, 
Mr T. Dobson on behalf of certain respondents and Mr 
D. Kleemann on behalf of the Master Builders' Associa- 
tion of Western Australia (Union of Employers) Perth, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Building Trades Award No. 31 of 1966 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 7th day of May 1987. 

Dated at Perth this 12th day of June 1987. 

Schedule. 
1. Clause 15.—Fares and Travelling Time: Delete sub- 

clauses (1) (c) and (d) and (2) of this clause and insert in 
lieu:— 

(1) (c) Where an employer requests a worker to 
use his own car and the worker agrees, an amount of 
40 cents per kilometre shall be paid for kilometres in 
excess of the kilometres a worker would normally 
incur in travelling between his home and his depot or 
shop. 

(d) This subcluse shall be deemed to be complied 
with where an employer adopts the practices of 
paying an amount of $7.60 on each day a worker is 
required to report to the job away from his shop. 

(2) For travelling during working hours to and 
from the employer's place of business or from one 
job to another, a worker shall be paid by the 
employer at ordinary rates. The employer shall pay 
all fares and reasonable expenses in connection with 
such travelling. Provided that if an employer 
requests the worker to use his own vehicle, the 
employer shall pay a car allowance of not less than 
40 cents per kilometre for each kilometre the worker 
travels in response to such request. 

2. Clause 20.—Overtime: Delete paragraph (i) of 
subclause (6) of this clause and insert in lieu:— 

(6) (i) Any employee who is required to continue 
working for more than two hours after his 
usual knock-off time on any day shall be 
supplied by the employer with a 
reasonable meal or, in lieu of such meal, 
shall be paid an allowance of $5 .(X) for that 
meal. 

3. Clause 24.—Distant Work: Delete the first para- 
graph of subclause (4), and further delete subclauses (6) 
(a) and (9) of this clause and insert in lieu:— 

(4) The employer shall pay all fares which shall be 
deemed to include the cost of transporting the 
employee's tools, in connection with such travelling, 
and shall pay the cost of each ordinary meal actually 
and reasonably required during such travelling but 
the minimum allowance for such meal shall be 
$5.00. 

(6) (a) An employee not required to work during 
a weekend who works as required during the 
ordinary hours of work on the working day before 
and the working day after a weekend, and who 
notifies his employer no later than the previous 
Tuesday of his intention to return home at the 
weekend and who returns home for that weekend, 
shall be paid an allowance of $15.30 for each such 
occasion unless travelling facilities are provided. 

(9) Where an employee, supplied with board and 
lodging by his employer, is required to live more 
than one half of a kilometre from the job, he shall be 
provided with suitable transport to and from that 
job or be paid an allowance of $7.60 per day 
provided that where the time actually spent in 
travelling either to or from the job exceeds 20 
minutes, that excess travelling time shall be paid for 
at ordinary rates whether or not suitable transport 
be supplied by the employer. 

[L.S.] 
(Sgd.) W.S. COLEMAN, 

Commissioner. 
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CHILD CARE (Subsidised Centres). 
Award No. 26 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch 

and 
Catherine McAuley Day Care Centre and Others. 

No. 116 of 1987. 

CHILD CARE (SUBSIDISED CENTRES) AWARD 
NO. A26 OF 1985. 

Child Care Workers Health and Welfare Services 

COMMISSIONER J.A. NEGUS. 
Perth Istdayof May 1987. 

Award — Variation — District Allowances — New pro- 
vision for automatic Annual Adjustment to reflect 
CPI movements — operative date — arbitrated — 
granted. 

Reasons for Decision. 
THE COMMISSIONER: By this apphcation, the 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch seeks 
to amend the Child Care (Subsidised Centres) Award 
No. 26 of 1985 by increasing the rates expressed in Clause 
12.—District Allowances of the award. The applicant 
union seeks also to insert a new subclause which would 
allow for automatic annual adjustment of the district 
allowances from 1 January each year in accordance with 
movements in the Consumer Price Index during the 
previous year. 

The respondents oppose the union's request for this 
year's increase to operate from 5 February 1987 which is 
the earliest allowable date in relation to this application. 
They also oppose the new subclause which would provide 
for automatic annual adjustments. 

Ms Digwood argued strongly for both the operative 
date and the automaticity and in so doing referred with 
approval to my own decision in application No. 1070 of 
1986 (67 WAIG p. 146 — Reasons not yet published). 
She outlined also the history of district allowances in this 
jurisdiction and in the awards which were replaced by 
this award when it was first handed down. 

Mrs Bentley in opposing the automatic escalation 
clause drew attention to the differences between private 
industry conditions and government employee 
provisions. Private industry awards generally work on 
Location Allowances which move on 1 July each year in 
accordance with statistics taken from the March quarter 
preceding. She spoke also of the administrative incon- 
venience inflicted upon the employers in forcing them to 
make retrospective adjustments to district allowance 
payments each year. 

The Commission was reminded by Ms Digwood of its 
duty to have regard for the interests of the persons 
immediately concerned when reaching decisions accord- 
ing to equity, good conscience and the substantial merits 
of the matter. She also drew attention to the small 
amounts of money involved in the annual adjustments to 
these allowances, contending that the employers in 
setting prudent budgets make allowance for the 
indexation as a matter of course. It is well known to all 
parties that the government department which controls 
the subsidies which are the great bulk of the funds used 
by these employers also allow for escalations in line with 
the Consumer Price Index. 

I have considered both arguments at length and at the 
end of the day my comments in the decision on applica- 
tion No. 1070 of 1986 remain as appropriate to this 
situation as they were three months ago. I traversed the 

principles and the precedents guiding me at that time and 
on this occasion I am convinced that the equitable 
decision remains consistent with my earlier view. 

The new rates will operate from 5 February 1987 and 
the subclause to allow for automatic annual adjustments 
to District Allowances will be added to the award. 

Appearances: 
Ms K. Digwood on behalf of the Applicant. 
Mrs P.E. Bentley on behalf of the Respondents. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 116 of 1987. 

Between Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Catherine McAuley 
Day Care Centre and Others, Respondents. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Child Care (Subsidised Centres) Award 
No. A26 of 1985 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 5th day of 
February 1987. 

Dated at Perth this 1st day of May 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 12.—District Allowances 

A. Delete subclauses (3) and (4) of this clause and 
insert the following in lieu: 

(3) The weekly allowance payable to employees 
employed in the districts of the State described in 
subclause (2) of this clause are as follows: 
District $ 

Provided that the allowances prescribed shall 
operate from the beginning of the first pay period 
commencing on or after 5 February 1987. 

(4) Employees employed in the towns shown 
hereunder in the districts referred to in subclause (2) 
of this clause shall be paid the following allowance 
in lieu of the rates prescribed in subclause (3) of this 
clause. 
District Town $ 

1. Nil Nil 
2. Kalgoorlie 2.30 

Ravensthorpe 9.30 
Norseman 9.30 
Salmon Gums 9.30 
Marvel Loch 9.30 
Esperance 9.30 

3. Meekatharra 15.50 
Mount Magnet 15.50 
Wiluna 15.50 
Laverton 15.50 
Leonora 15.50 
Cue 15.50 
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$ 
4. Warburton Mission 41.60 

Carnarvon 14.70 
5. Fitzroy Crossing 41.60 

Halls Creek 41.60 
Turner River Camp 41.60 
Nullagine 41.60 
Abydos Research Station 38.60 
Liveringa (Camballin) 38.60 
Marble Bar 38.60 
Wittenoom 38.60 
Port Hedland 33.90 

6. Nil Nil 
Provided that the allowances prescribed shall 

operate from the beginning of the first pay period 
commencing on or after 5 February 1987. 

B. Delete subclause (11) and insert new subclauses (11) 
and (12) as follows: 

(11) Part-time employees employed for less than a 
full week shall receive that proportion of the district 
allowance as equates with the proportion that their 
wage for ordinary hours that week bears to 37.5 or 
38 as the case may be. 

(12) The rates of allowances prescribed herein 
shall be adjusted every 12 months in accordance 
with variations in the "Consumer Price Index" for 
Perth for the period ending 31 December each year. 
The adjustment to the rates shall be effective from 
the beginning of the first pay period to commence 
on or after the first day of January in each year. 

CLIFFS ROBE RIVER 
IRON ORE PRODUCTION AND PROCESSING. 

Agreement No. 10 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 678 of 1986. 

Between Electrical T rades Union of Workers of Australia 
(Western Australian Branch), Perth and Others, 
Applicants and Robe River Iron Associates, 
Respondent. 

Before Mr Commissioner W.S. Coleman. 
The 19th day of November 1986. 

Mr L. Benfell on behalf of the Electrical Trades Union 
of Workers of Australia, Westren Australian Branch 
Perth, the Amalgamated Metal Workers and Ship- 
wrights Union of Western Australia and the Operative 
Painters and Decorators Union of Australia, West 
Australian Branch, Union of Workers. 

Mr D. Moss on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: On 23 July 1986, unions party 
to Industrial Agreement No. 10 of 1979 with Robe River 
Iron Associates lodged an application with the 
Commission to vary allowances under the Agreement by 
2.3 per cent in accordance with the wage fixation 
principles. 

The company advised the Commission of its agree- 
ment to the proposed variations on 28 July 1986. In a 
letter of the same date the company requested the 
Commission to bring the matter on for hearing "as soon 
as possible". 

It.has not been possible to process this consent 
application due to a series of events originating from a 
change in the company's management policy effective 
from 1 August 1986 and which was reported in the daily 
press and in a decision of the Commission. 

When the matter was finally listed for hearing on 13 
November 1986, there was acceptance by the parties of 
an amended schedule of variations. However the 
company objected to the Commission granting retro- 
spective effect to the increase in the allowances. 

The unions' advocate cited arrangements that 
previously existed with respect to variations to allow- 
ances under Industrial Agreement No. 10 of 1979. He 
drew attention to the special circumstances in this case 
and referred to a series of decisions of the Full Bench 
where appeals were considered against a Commissioner's 
exercise of discretion in granting retrospectivity pursuant 
to section 39 (3) of the Act (61 WAIG 1915, 62 WAIG 
2080, 63 WAIG 381). 

Through an exhibit Mr Benfell for the applicant 
unions demonstrated the history of movements in allow- 
ances under Industrial Agreement No. 10 of 1979. In 
general these indexation adjustments have been effected 
from the date of operation of the General Order of the 
Commission varying wage rates. 

In opposing the claim for retrospectivity the company 
argued that: 

1. Retrospectivity will impose an administrative 
burden and thereby an additional cost on the 
company. 

2. The position adopted by Industrial Tribunals 
generally where an employer objects to the retro- 
spectivity should be followed by the Commission 
and that the onus is on the applicant unions to "get 
their act together" to obtain the indexation 
increases promptly. 

3. The Commission is dealing with an Industrial 
Agreement, not an Industrial Award and as such is 
limited by section 43 of the Act, there being no 
provision for the Commission to grant retrospec- 
tivity in that section. 

In developing this final point Mr Moss for the respon- 
dent company cited submissions to the Commission in 
Court Session in matter 758 of 1986. There the status of 
Industrial Agreement No. 10 of 1979 was in issue. In that 
case initially it was accepted by the company that 
pursuant to section 117 (f) (i) of the Act, Industrial 
Agreement No. 10 of 1979 has the status of a consent 
award and should "therefore be dealt with accordingly" 
(matter 758 of 1986 Transcript at p. 47). In a subsequent 
written submission to the Commission in Court Session 
on the matter, Mr Dixon (of Counsel) advised the 
Commission in Court Session of the following: 

Status of Industrial Agreement No. 10 of 1979. 
Pursuant to section 117 (f) of the Industrial 

Relations Act 1979 an Industrial Agreement is 
deemed to be a consent award made under the Act. 

Pursuant to section 88 of the Act as amended by 
amendment 94/1984 from 21 December 1984 a 
consent award is, for the purposes of the amended 
provisions, deemed to be an Industrial Agreement 
registered under the amended provisions. There- 
fore, the Industrial Agreement No. 10 of 1979 is an 
Industrial Agreement for the purposes of the 
amended provisions introduced in 1984. 

It is on this premise that Mr Moss argues against the 
Commission's power to grant retrospectivity in the 
present case. 

Section 117 (f) of the Industrial Relations Act 1979 
provides: 

(!) subject to paragraph (h), each industrial 
agreement which immediately prior to the pro- 
claimed date, was in force under the repealed Act 
shall, for all purposes of this Act except for the 
purposes of section 41 (6) — 

(i) be deemed to be a consent award made 
under this Act; and 

(ii) continue in force until cancelled, 
suspended, replaced, or retired from 
under this Act, 
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but not in respect of any matter which the 
Commission may not include in an award or order 
under this Act, and any such matter is deemed to 
have been deleted from the agreement; 

This provision was enacted under the transitional 
arrangement of the Industrial Arbitration Act 1979. 
From this it could be taken that, under section 40 of the 
Industrial Relations Act 1979 the Commission has power 
to vary an industrial agreement and pursuant to section 
39 (3) of the Act, give retrospective effect to such 
variation where in the opinion of the Commission there 
are special circumstances which make it fair and right to 
do so. 

However by section 88 of the Acts Amendment and 
Repeal (Industrial Relations) Act (No. 2) 1984 the status 
of an industrial agreement is deemed to be that of an 
industrial agreement and not a consent award as section 
117 (f) provides. Section 88 (1) states: 

88 (1) After the coming into operation of section 
26, a consent award or deemed consent award in 
force under the principal Act immediately before 
the coming into operation of section 26, other than a 
consent award that has been declared under section 
41 (6) of the principal Act to be a common rule, 
shall, for all the purposes of the amended provisions 
be deemed to be an industrial agreement registered 
under the amended provisions. 

Section 26 referred to in section 88 (1) above enacted 
sections 41, 42 and 43 of the Industrial Relations Act 
1979 in the present form. 

From this it must be concluded that the specific 
recognition of industrial agreements pursuant to sections 
41, 42 and 43 render the continuation provisions of 
section 117 (f) superfluous. 

With respect to industrial agreements there is no 
provision in the Act which complements that power 
which the Commission has to grant retrospective effect 
to variations in an award. The Commission is thus 
limited to those powers set out in section 43 and which do 
not mirror the provisions of section 39 (3). 

Although section 43 (2) of the Act provides that the 
Commission may vary an industrial agreement "at any 
time" if circumstances have arisen which could not have 
been foreseen by the parties and those circumstances 
render the provisions of the agreement "no longer just", 
it is difficult to interpret this as enabling the Commission 
to effect that which is • specifically and exclusively 
provided for variations of an award under section 39 (3). 

On the basis of the status of Industrial Agreement No. 
10 of 1979 and because of the constraints imposed on the 
Commission under section 43 of the Act I must reject the 
unions' claim for retrospective application of the 
increase to allowances and order variation with effect 
from the first pay period on or after 13 November 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 678 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and Others, 
Applicants and Robe River Iron Associates, 
Respondent. 

Order. 
HAVING heard Mr L. Benfell on behalf of the Electrical 
Trades Union of Workers of Australia, Western 
Australian Branch Perth, the Amalgamated Metal 
Workers and Shipwrights Union of Western Australia 
and the Operative Painters and Decorators Union of 

Australia, West Australian Branch, Union of Workers 
and Mr D. Moss on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Cliffs Robe River Iron Associates Iron 
Ore Production and Processing Agreement No. 10 
of 1979 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 13th day of November 
1986. 

Dated at Perth this 19th day of November 1986. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

Schedule. 
Part I. 

1. Delete Clause 12.—Overtime, subclause (3) (f) (vi) 
and insert in lieu: 

(3) (f) (vi) Where, pursuant to the provisions of this 
clause, an employer is required to supply a 
meal to a worker, free of charge, he shall, 
if he is unable to supply that meal, pay to 
the worker $5.91 in lieu of thereof, but a 
worker may not elect to take payment in 
lieu of a meal when the employer is able to 
supply that meal. 

2. Delete Clause 13.—Shift Work, subclause (3) (a) 
and insert in lieu: 

(3) (a) Subject to the provisions of this clause a 
worker employed on shift work shall, in addition to 
his ordinary rate of wage be paid for each hour 
worked — 

Per Hour Extra 
(i) if a two or three shift worker 76 cents 
(ii) if a continuous shift worker 80 cents 

3. Delete Clause 14.—Saturday Work and insert in 
lieu: 

14.—Saturday Work. 

(1) All time worked by a continuous shift worker 
during the ordinary hours of work on Saturday shall 
be paid for — 

(a) At the rate of time and one half for day 
shift; and 

(b) at the rate of time and one half plus an 
allowance of $8.29 for afternoon or night 
shift. 

(2) In addition to the provisions of this clause a 
shift worker who works on a Saturday shall be paid 
the allowance for each hour worked prescribed by 
subclause (3) of Clause 13.—Shift Work. 

4. Delete Clause 26.—Distant Work, subclause (3) and 
insert in lieu: 

(3) A worker who is required to stay away from 
home for one night or more, shall be entitled to 
receive $10.89 for each night away from his home 
site, provided that this clause does not apply to 
workers who are required to remain away from 
home in accordance with their normal roster, or to 
workers who are required to work away from home 
as a normal part of their duties. 
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5. Delete Clause 33.—Service Payments and insert in 
lieu: 

33.—Service Payments. 
(1) Subject to the provisions of this clause, each 

worker shall, in addition to the appropriate wage 
rate for his classification as shown in Clause 35.— 
Wages, for ordinary hours prescribed in Clause 
11.—Hours, of this Agreement be paid service 
payments at the following rates — 

"A" 
% 

"B" 
e 

After three months' continuous 
•4> »4> 

service 5.60 10.40 
After six months' continuous 

service 13.80 12.10 
After 12 months' continuous 

service 21.90 17.00 
After 18 months' continuous 

service 27.60 19.90 
After two years' continuous 

service 31.80 27.10 
After three years' continuous 

service 36.00 30.30 
After four years' continuous 

service 40.20 34.50 
After five years' continuous 

service 44.40 41.90 
After six years' continuous 

service 48.60 44.80 
(2) The amounts prescribed by column "A" in 

subclause (1) of this clause shall be an "all purpose" 
amount, and without reducing the generality 
thereof, they shall be taken into account for the 
purpose of calculating overtime rates, weekend 
penalty rates, and all paid leave and holiday entitle- 
ments in accordance with the terms and conditions 
of this Agreement. 

(3) The amounts prescribed by column "B" in 
subclause (1) of this clause are payable for the 
ordinary hours prescribed in Clause 11.—Hours, of 
this Agreement and are not in the ordinary wage for 
calculation of overtime and penalty rates but subject 
to the provisions of this Agreement form part of the 
ordinary wage payable during annual leave, public 
holidays, paid sick leave, paid special leave and long 
service leave. 

(4) The amounts prescribed by column "B" shall 
be adjusted (rounded off to the nearest 10 cents) 
according to the application of the Perth CPI to the 
combined "A" and "B" components at the same 
intervals adopted by the Western Australian 
Industrial Commission for its indexation decisions 
and the dates of adjustment will be the same as 
applies to the indexation decisions. 

(5) "Continuous Service" has the same meaning 
in this clause as it has in Schedule 1 — Long Service 
Leave. 

(6) Except as otherwise provided by this Agree- 
ment this clause does not apply to Junior Workers 
or Apprentices. 

6. Delete Clause 34.—Special Rates and Provisions, 
subclause (1) and insert in lieu: 

(1) (a) Subject to the provisions of this subclause, 
workers allocated to groups pursuant to paragraph 
(d) shall be paid a disabilities allowance as herein- 
after prescribed. 

(b) The allowance referred to in paragraph (a) is 
in compensation for all disabilities not otherwise 
specifically provided for in this clause. 

(c) The said allowance is — 
Cents Per Hour 

Group 1 61 
Group 2 50 
Group 3 38 

(d) The allocation of workers to the groups 
referred to in paragraph (c) shall at each site, be 
made by agreement between the employer and the 
appropriate union or, in the event of disagreement, 
by the Commission, and may be varied in the same 
manner in the event of any significant change in 
working conditions during the life of this Agree- 
ment. 

(e) The allowance applicable to any worker shall 
be paid for each hour worked. 

(f) Special Rate: 
(i) Subject to the provisions in (ii) and (iii) 

hereunder, where the conditions under 
which work is to be performed are 
exceptional a tradesman and his assistant 
shall be paid 24 cents per hour in addition 
to the appropriate area grouping allo- 
wance (or any other allowance in this 
clause). 

(ii) This additional special rate shall be paid to 
tradesmen and their assistants for work 
performed on the tasks as previously 
agreed between the parties or as deter- 
mined by the Western Australian 
Industrial Commission. 

(iii) Where the situation arises that a task is 
considered to qualify for this special rate, 
the matter shall be discussed by the 
committee comprising the following: 

Maintenance Superintendent 
Appropriate Union Convenor 
Representative of the Industrial 

Relations Department 
If that committee does not unanimously 
agree on the application (or non-applica- 
tion) at the special rate, the matter will be 
referred to the Western Australian 
Industrial Commission for determination. 

(iv) Work as previously determined by the 
Western Australian Industrial Commis- 
sion performed by plant personnel at Cape 
Lambert during plant shut-down shall be 
paid 25 cents per hour in addition to group 
disability allowance prescribed in para- 
graph (c) of this subclause. 

(g) Where a worker is temporarily engaged in 
work which would, if he were regularly so engaged, 
entitle him to be allocated to a higher group than the 
one to which he has been allocated, he shall be paid 
the higher rate for each hour so worked and if 
engaged for four hours or more on such work on 
any day, he shall be paid the higher rate for the 
whole shift. Provided that this paragraph does not 
apply if the work in question has been taken into 
account in allocating the worker to his ordinary 
group. 

Delete subclause (6) and insert in lieu: 
(6) A worker engaged on work involving the 

opening up of house drains or waste pipes or on 
work involving the cleaning of septic tanks or dry 
wells shaU, in addition to any allowance to which he 
is otherwise entitled under this clause, be paid $2.83 
on any day on which he is so employed, but this 
subclause does not apply to the opening up of storm 
water drains or other drains of a similar kind. 

Delete subclauses (11) to (21) and insert in lieu: 
(11) Any Electrical Fitter or Electrical Installer 

who performs the work of a Linesman on electrical 
poles off the ground shall, in addition to any allow- 
ance to which he is otherwise entitled under this 
clause, be paid $1.31 on any day on which he is so 
employed. 

(12) Hiab Hoist: 
(a) Subject to the provisions of paragraph (b) 

a worker who holds the appropriate 
certificate of competency and who is 
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required by the employer to operate a Hiab 
Hoist shall, in addition to any other 
entitlement, be paid an allowance of $2.70 
per week. 

(b) A motor vehicle driver who holds the 
appropriate certificate of competency and 
who drives a vehicle equipped with a Hiab 
Hoist which he is required to operate shall, 
in addition to any other entitlement, be 
paid an allowance of $7.30 per week. 

(c) The allowance prescribed above shall 
continue to be paid as a flat rate weekly 
entitlement to the worker unless and until 
he is advised by the employer that he is no 
longer required to operate the Hiab Hoist. 

(13) Dozer operators, whilst working on top of 
stockpiles shall be paid 13 cents per hour for each 
hour worked, in addition to the rate prescribed in 
subclause (1) (c) of this clause above. 

(14) (a) A worker shall be paid an allowance of 
$1.31 per day on which he works at the height of 
15.5 metres or more above the nearest horizontal 
plane. This provision does not apply where the work 
is performed from a protected catwalk, walkway, 
platform, horizontal plane, incline or steps, nor 
does it apply to work performed by linesmen, 
riggers and splicers or to electrical workers to whom 
subclause (11) applies. 

(b) A worker who is required to work on the top 
of a radio tower shall be paid $5.91 per day or part 
thereof in lieu of the height allowance prescribed in 
paragraph (a). 

(15) First Aid Certificate: A worker who is the 
holder of a current St John's Ambulance First Aid 
Certificate shall be paid an allowance of $2.70 per 
week. 

(16) Explosive Power Tool Allowance: An 
operator of explosive power tools, being a worker 
qualified in accordance with the laws and regula- 
tions of the State of Western Australia to operate 
explosive power tools who is required to use an 
explosive power tool shall be paid 61 cents for each 
day on which he uses such a tool in addition to the 
rates otherwise prescribed. 

(17) Electric Shock Treatment Certificate: An 
electrical worker who is certified by the Company as 
competent in the treatment of electric shock will be 
paid an allowance of $1.80 per week. To obtain and 
renew the certificate, a worker will be required to 
demonstrate at least twice every year his under- 
standing and competence in the areas of external 
cardio vascular massage, mouth to mouth resuscita- 
tion, treatment for shock and treatment for burns. 

(18) Repeater Stations: Workers employed.in the 
Radio Communications crew who are responsible 
for the communication links between Cape Lambert 
and Pannawonica shall be paid an allowance of 
$11.83 per day when required to work for two hours 
or more within the confines of the inner huts of 
repeater stations KP56, KP98 and KP154 (as per 
Commission's Decision C92/81). 

(19) Safety Equipment Allowance: A worker who 
is required by the Company to wear fully enclosed 
protective equipment with a separate air support 
system ("3M Brand Compressed Air Filter and 
Regulator, 3M Brand Whitecap Helmet, 3M Brand 
Vortex Air Cooler") when breaking up or working 
with asbestos, shall be paid an allowance of 61 cents 
per hour. 

(20) A Boiler Feed Water Treatment (BFWT) 
Allowance at the rate of 25 cents per hour shall be 
paid to employees for each hour they are engaged in 
handling hazardous chemicals in the preparation of 
boiler feed water the Cape Lambert Power Station. 

(21) A Live Line Washing Allowance will be paid 
to electrical employees who are required to perform 
live line washing on the following basis. 

(a) 63 cents/hour for workers in the bucket 
(b) 27 cents/hour for workers on the ground 

This allowance is in lieu of Clause 34 (Special 
Rates and Provisions) subclause (1) paragraph (f). 

7. Delete Clause 35.—Wages, subclause (1) (b) to (h) 
and insert in lieu: 

(1) (b) Tradesmen engaged on Trip Maintenance 
work when employed on maintenance and repair 
work on diesel electric locomotive engines (other 
than work performed at a work bench) shall in 
addition to the wage rates set out above be paid an 
additional rate at the rate of $18.30 per week. This 
rate shall be in lieu of all special rates as otherwise 
payable under Clause 34.—Special Rates and 
Provisions of this Agreement and shall be added to 
the appropriate wage rate for all purposes. 

(c) Trip Service Allowance: 
(i) In recognition of having to work on hot 

and dirty locomotive engines in confined 
spaces in running situations, any shift 
fitter employed on trip maintenance, shall 
be paid for the time so worked an allow- 
ance of 25 cents per hour. 

(ii) Where on any shift a tradesman works for 
more than four hours on trip maintenance, 
he shall be paid the allowance for the 
whole shift. 

(iii) Whenever a day tradesman is employed in 
the circumstances of subparagraph (i) due 
to the absence of the shift tradesmen, he 
shall qualify for the allowance. 

(d) A Shift Tradesman (as defined) shall be paid a 
margin of $13.10 per week in addition to the appro- 
priate wage rate for this classification. 

(e) (i) In accordance with Order No. 477 of 1976 
of the Western Australian Industrial 
Commission, workers employed in the 
following classifications shall be paid an 
additional rate of $10.10 per week. 
Fitter — Powerhouse — Pannawonica 
Sheet Metal Worker — Cape Lambert 
Codefied Boilermaker/Welder — Cape 

Lambert, only when qualifying for the 
allowance specified in subclause (12) of 
Clause 34.—Special Rates and 
Provisions. 

(ii) Provided that the rate in (1) hereof shall 
not apply to any worker who is entitled to 
be paid the rate referred to in subclause (1) 
(d) of this clause; and provided further 
that this subclause shall only have force 
and effect in whole or part whilst the 
system of work for such classifications 
remains as it was at the 10th day of 
January 1977. 

(f) Charge Hand: A worker who is appointed to 
take charge of a shift because of the absence of a 
Foreman, shall be paid, if he is a leading hand, a 
margin of $23.10 per week in addition to the appro- 
priate leading hand rate, but a charge hand will 
receive not less than $39.(X) in addition to the rate 
for his classification. 

(g) Fitters employed in the power house at 
Pannawonica shall be paid an additional rate of 
$11.30 per week pursuant to Western Australian 
Industrial Commission Order No. CR152 of 1983. 

(h) "The Hydraulics Designs" rate of $21.70 per 
week will be paid to the Fitter — Hydraulics 
appointed to design/redesign and improve 
hydraulic circuits and control systems in accordance 
with the definition contained in Clause 38 (3) (f). 

(i) Coded Welder — Cape Lambert — is a Boiler- 
maker/Welder who is the holder of a current 
Australian Standard Code Certificate No. 3E, and 
who may be required by the Company to apply to 
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specific welding jobs a level of competence and skill 
higher than that of a tradesman shall be paid a 
margin of $5.30 per week. 

(j) Mechanical Maintenance Workers employed 
in the power station shall be paid an allowance, as 
follows in recognition of the interconnection on the 
SEC Pilbara Power Grid and the increased responsi- 
bilities exercised in maintaining such power 
generation/reticulation. 
Leading Hand Tradesman $20.20 per week 
Tradesman $18.00 per week 

Delete subclause (2) (b) to (j) and insert in lieu: 
(2) (b) Electrical Maintenance Workers: Trades- 

men engaged on Trip Maintenance work when 
employed on maintenance and repair work on diesel 
electric locomotive engines (other than work per- 
formed at a work bench) shall in addition to the 
wage rates set out above be paid an additional rate 
of $18.30 per week. This rate shall be in lieu of all 
special rates as otherwise payable under Clause 
34.—Special Rates and Provisions of this Agree- 
ment and shall be added to the appropriate wage 
rate for all purposes. 

(c) Trip Service Allowance: 
(i) In recognition of having to work on hot 

and dirty locomotive engines in confined 
spaces in running situations, any shift 
electrician employed on trip maintenance, 
shall be paid for the time so worked an 
allowance of 25 cents per hour. 

(ii) Where on any shift a tradesman works for 
more than four hours on trip maintenance, 
he shaU be paid the allowance for the 
whole shift. 

(iii) Whenever a day tradesman is employed in 
the circumstances of subparagraph (i) due 
to the absence of the shift tradesman, he 
shall qualify for the allowance. 

(d) A Shift Tradesman (as defined) shall be paid a 
margin of $13.10 per week in addition to the appro- 
priate wage rate for this classification. 

(e) (i) In accordance with Order No. 477 of 1976 
of the Western Australian Industrial 
Commission, workers employed in the 
following classifications shall be paid an 
additional rate of $10.10 per week. 
Fitter — Refrigeration — Mine Site 
Fitter — Refrigeration — Pannawonica 
Automotive Electrical Fitter — 

Pannawonica 
Radio Communications Technicians — 

Pannawonica 
(ii) Provided that the rate in (i) hereof shall 

not apply to any worker who is entitled to 
be paid the rate referred to in subclause (2) 
(d) of this clause; and provided further 
that this subclause shaU only have force 
and effect in whole or part whilst the 
system of work for such classifications 
remains as it was at the 10th day of 
January 1977. 

(f) Charge Hand: A worker who is appointed to 
take charge of a shift because of the absence of a 
Foreman, shall be paid, if he is a leading hand, a 
margin of $23.10 per week in addition to the appro- 
priate leading hand rate, but a charge hand will 
receive no less than $39.00 in addition to the rate or 
his classification. 

(g) Electrical tradesman employed in the power 
house at Pannawonica shall be paid an additional 
rate of $11.30 per week. 

(h) Electrical assistants employed in the power 
house at Pannawonica shall be paid an all purpose 
allowance of $9.20 per week. 

(i) An electrical fitter, electrical installer or other 
electrical tradesman as the case may be, who has 
successfully completed his apprenticeship and who 
has obtained by external examination and who 
continues to possess a current State Energy 
Commission of WA Licence of not less than "B" 
Class standard shall be paid an additional rate of 
$ 11.70 all purpose per week. This rate also applies to 
an electrical tradesman with more than four years' 
experience who holds a special permit enabling him 
to perform the same range of work provided by the 
"B" Class Licence. 

(j) A Refrigeration Fitter, Instrument Technician 
or Radio Electronics Communications Technician 
who holds a restricted electrical licence pursuant to 
Regulations 22 and 23 of the Electricity Act Regula- 
tions shall be paid an additional rate of $5.70 per 
week. Note that this allowance is not payable to 
holders of electrical permits. 

(k) Electrical Maintenance Workers employed in 
the power station shall be paid an allowance, as 
follows, in recognition of the interconnection of the 
SEC Pilbara Power grid and the increased responsi- 
bilities exercised in maintaining such power genera- 
tion/reticulation. 
Leading Hand Tradesman $20.20 per week 
Tradesman $18.00 per week 
Electrical Serviceman $ 12.80 per week 
Electrical Assistants $ 9.50 per week 

Delete subclause (3) (0 to (h) and (j) and insert in lieu: 
(3) Federated Engine Drivers and Firemens 

Union: 
(f) Power House Engine Driver in a diesel 

power station (appointed in charge) shall 
be paid a margin of $13.10 per week in 
addition to the appropriate margin of his 
classification. 

(g) Powerhouse operators employed in the 
powerhouse at Pannawonica shall be paid 
an additional rate of $11.30 per week (for 
engine drivers) and $9.20 per week (for 
greasers) in recognition of extraneous 
responsibilities undertaken in the circum- 
stances appertaining in the powerhouse as 
at 10 June 1982. 

(h) Charge Hand — Pannawonica Power 
House: A powerhouse engine driver who is 
appointed to take charge of a shift in the 
absence of a foreman shall be paid a 
margin of $39.00 per week but this rate will 
incorporate the responsibilities contained 
in paragraphs (f) (Engine Driver in 
Charge) and (g) (Extraneous Responsibili- 
ties) and the Charge Hand rate shall be 
paid in lieu of the payments prescribed in 
paragraphs (f) and (g). 

(j) Powerhouse Operators employed in the 
Powerstation at Cape Lambert shall be 
paid an additional rate, as follows, in 
recognition of the additional responsibili- 
ties exercised in the inter-connection to the 
SEC Pilbara Power grid and the flexibility 
exercised in sharing these responsibilities 
between the classifications: 
Unit Operator appointed as 

Leading Hand $20.20 per week 
Other Unit Operator $18.00per week 
Assistant Unit Operator $16.(X) per week 
Auxiliary Plant Attendant/ 

Boiler Attendant $ 12.80 per week 
Other Operator $ 9.50 per week 

Delete subclause (4) (b) to (e) and insert in lieu: 
(4) Building Trades: 

(b) A Shift Tradesman (as defined) shall be 
paid a margin of $13.10 per week in 
addition to the appropriate rate for his 
classification. 
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(c) A Plumber who holds a licence pursuant to 
the Metropolitan Water Supply Sewerage 
and Drainage Act and who is designated 
pursuant to that Act and its Regulations as 
the responsible plumber shall receive an 
additional rate of $7.30 per week all 
purpose. 

(d) A Plumber who, in addition to satis- 
factorily completing an apprenticeship to 
his trade, holds by external examination 
registration issued pursuant to the Metro- 
politan Water Supply, Sewerage and 
Drainage Act shall be paid an additional 
rate of $14.90 per week all purpose. 

(e) A Painter who performs signwriting duties 
shall be paid an allowance of $1.81 per day 
all purpose. 

Delete subclause (5) (d) to (h) and insert in lieu: 
(5) Australian Workers Union: 

(d) A Shift Tradesman (as defined) shall be 
paid a margin of $13.10 per week in 
addition to the appropriate wage rate for 
this classification. 

(e) (i) In accordance with Order No. 477 
of 1976 of the Western Australian 
Industrial Commission, workers 
employed in the following classifi- 
cation shall be paid an additional 
rate of $10.10 all purpose per week. 
Horticultural Tradesman 
(Landscape Crew — Pannawonica) 

(ii) Provided that the rate in (i) hereof 
shall not apply to any worker who 
is entitled to be paid the rate 
referred to in subclause (5) (d) of 
this clause; and provided further 
that this subclause shall only have 
force and effect in whole or part 
whilst the system of work for such 
classifications remains as it was at 
22 December 1980. 

Additional Rates: 
(f) Head Cook —■ appointed as such in 

addition to being paid the rate for a Cook 
Qualified shall receive a margin of $39.00 
per week. 

(g) A Mobile Plant Operator/Driver who is 
appointed to train heavy mobile equip- 
ment operator/drivers (i.e. Dozer, Front- 
End Loader, Scraper, Grader, Forklift or 
Ore and Mullock Truck) shall for the time 
spent in such training be paid a margin of 
$12.80 per week in addition to the appro- 
priate margin for his classification. 

(h) One worker per gang engaged on radio 
coverage for track maintenance workers or 
for contractors engaged on track 
maintenance shall, for the time spent on 
radio coverage, receive an additional rate 
of $9.10 per week. 

Delete subclause (5) (1) and (m) and insert in lieu: 
(5) (1) That members of the Blast Crew Panna- 

wonica when required to undertake deck loading of 
blast holes shall be paid an allowance of 39 cents per 
hour, all purpose. 

(m) Tradesmans assistants employed in the power 
house at Pannawonica shall be paid an additional 
rate of $9.20 per week. 

Delete subclause (6) and insert in lieu: 
(6) Leading Hands: In addition to the appro- 

priate margin prescribed in subclause (1) a Leading 
Hand shall be paid: 

(a) If placed in charge of not less than two and 
not more than five other workers, or if 
otherwise appointed as such — $13.10. 

(b) If placed in charge of six and not more 
than 10 other workers, or if otherwise 
appointed as sucn — $18.50. 

(c) If placed in charge of 11 and not more than 
20 other workers, or if otherwise 
appointed as such — $26.30. 

(d) If placed in charge of more than 20 other 
workers, or if otherwise appointed as such 
— $32.90. 

Delete subclause (7) and insert in lieu: 
(7) Construction Allowance: 

(a) A disabilities allowance of $6.60 per week 
shall be paid to workers when employed on 
construction work. This allowance shall 
not apply to workers employed in a shop. 

(b) "Construction Work" means the con- 
struction, erection or substantial 
modification of a building or structure. 

Part II — Messing, Town Cleaning and Gardening 
Services. 

8. Clause 1.—Application of Part I Provisions: Delete 
subclause (2) (a) of this clause and insert in lieu: 

(2) (a) The classifications covered by this part and 
the wages applicable are: Head Cook — appointed 
as such — in addition to being paid the rate for a 
Cook Qualified shall receive a margin of $39.00 per 
week. 
Cook Qualified $382.50* 
Mess Attendant $319.20 
Mess Attendant/Driver $323.40 
Kitchen Hand (Wickham-Lambert) $310.50 
Dining Room Attendant 

(Wickham-Lambert) $310.50 
Food Storeman Grade II $323.40 

Grade I $335.00 
Cleaner/Janitor $306.30 
Swimming Pool Attendant $319.10 
* Includes a component for Tool Allowance. 

9. Delete Clause 3.—Hours, subclause (2) and insert in 
lieu: 

(2) A day employee or shift employee who is 
required to work a shift broken into two parts by 
more than one hour shall be paid $2.38 for each such 
broken shift. 

10. Delete Clause 6.—Laundry Allowance — Mess 
Employees, and insert in lieu: 

(6) Uniforms issued by the employer shall be 
worn by mess employees when on the job. Such 
uniforms shall be laundered by the employee and to 
compensate a laundry allowance shall be payable. 
For Qualified Cooks $4.40 per week 
For Other Mess Employees $3.30 per week 

Part III — Railroad Traffic Operation. 
11. Delete Clause 5.-—Shift Work and Shift Rosters, 

subclause (3) and insert in lieu: 
(3) Workers employed under this Part on shift 

shall be paid the shift allowance of 80 cents per each 
hour actually worked if they are deemed to be con- 
tinuous shift workers, or 76 cents per each hour 
actually worked if they are on shift work not deemed 
to be continuous on the same basis and conditions 
are specified by Clause 13.-—Shift Work of Part I of 
this Agreement. Workers classified as "irregular 
shift workers" are to receive a shift allowance of 89 
cents per hour actually worked. 

12. Delete Clause 6.—Meals and Meal Allowances, 
subclause (4) and insert in lieu: 

(4) Notwithstanding the provisions contained in 
this clause when a worker cannot be supplied with 
the necessary crib/s by the Company he shall then be 
paid a meal allowance of $5.91 in respect of each 
such crib not supplied to him. 
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13. Delete Clause 10.—Long Trains — Special 
Allowance and insert in lieu: 

10.—Long Trains — Special Allowance. 
(1) (a) The crew of trains up to and in excess of 

150 cars — loaded or empty — and not more than 
three locomotives manned by one crew shall be paid 
the Trip Allowance as set out hereunder. A train 
consist, as above, shaU not be deemed to include 
additional locomotives remotely controlled. 

(b) Trip Allowance: 
Crew 

Driver Observer 
Up to 150 cars  $13.93 $10.00 

(c) Provided that the allowance specified in 
paragraph (b) shall be adjusted by any subsequent 
CPI Percentage adjustment in the same manner as 
applicable to Clause 35.—Wages of this Agreement. 

(d) The allowance specified herein shall not apply 
to the crew of a train operating only within yard 
limits at any terminal. 

(e) The crew of "banker engines" operating less 
than three locomotives shall not be entitled to the 
Trip Allowance specified herein for the crew of a 
long train. 

(2) A "Trip" is defined as the one way journey, 
(a) Cape Lambert to Mine Site; 
(b) Mine Site to Cape Lambert. 

(3) A "Trip" having been commenced shall not 
be deemed otherwise for that crew in the event that 
operating circumstances en route require the consist 
of that train to then be reduced. 

(4) (a) The provisions of this clause relate to the 
cars of the current general capacity levels. 

(b) If the Company should in the future introduce 
ore cars intended to carry substantially different 
loading to the approximate current average loading 
of 100 tons that will then constitute a new circum- 
stance with rights reserved to both parties. 

14. Delete Clause 11.—Load Out and insert in lieu: 
11.—Load Out. 

An allowance of $5.91 per shift is to be paid for 
each shift (or part thereof) to observers who are 
responsible for working on the ground during load 
out operations. 

DECKHANDS 
(Passenger Ferries, Launches and Barges). 

Award No. 15 of 1972. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — Award Variation. 

Seamen's Union of Australia, West Australian Branch 
and 

Ball and Son Pty Ltd and Others. 
Application No. 650 of 1986. 

DECKHANDS (PASSENGER FERRIES, 
LAUNCHES AND BARGES) AWARD 

NO. 15 of 1972. 
Deckhands Maritime Industry 

MR COMMISSIONER G.J. MARTIN. 
Perth 2nd day of June 1987. 

Award variation — Wage rates — Allowances — Hours 
of work — Reduced work hours — Overtime rates 
— Annual leave loading — Meal break — Sick leave 
— Protective clothing — Uniforms — Application 
allowed in part — Award varied and consolidated. 

Reasons for Decision. 
THE COMMISSIONER: By this application, the 
applicant seeks to extensively vary the provisions of the 
"Deckhands (Passenger Ferries, Launches and Barges)" 
Award No. 15 of 1972 as varied (52 WAIG p. 1030, a 
consolidation appearing at 62 WAIG p. 1549), and effect 
a consolidation of the award as so varied. 

The award by virtue of Clause 3.—Area and Scope, 
applies to "deckhands employed on or about passenger 
ferries, launches, barges or other vessels operated by the 
respondents in the Ports of Fremantle and Perth" (62 
WAIG p. 1549). 

The respondents named in the Award are: 
Ball and Son Pty Ltd 
Elder Prince Marine Services Pty Ltd 
Rottnest Island Ferries 
Rottnest Passenger Service (Katameraire) Pty Ltd 
Trident Travel Service 
Marine Charters (Aust) Pty Ltd 

(62 WAIG p. 1549 at p. 1552) 

The application was filed in the Commission on the 
21st day of July 1986, and served upon the Confedera- 
tion of Western Australian Industry (Incorporated) by 
registered mail on that day. 

No answers or counterclaims were entered by any of 
the respondents. 

By letter dated the 25th day of September 1986, the 
applicant requested a date of hearing of the Commission 
and suggested that as there had been some confusion 
concerning the respondents to the award, a section 32 
conference may be advantageous. 

Accordingly, I convened such a conference for the 
24th day of October 1986. At that conference, the appli- 
cant explained that it was anxious to up-grade the award 
to cater for the expected upsurge in employment in the 
industry to which the award relates as a result of the then 
impending America's Cup Defence. 

It also became apparent from that conference that 
since the award was issued in 1972, the names and 
structures of some of the respondents had changed. 

The conference was adjourned to enable the applicant 
and the intervener to investigate that situation, and 
endeavour to identify present and likely operators in the 
industry and confer upon the claims raised in the 
application. 

On the 9th day of December 1986, the applicant 
requested a date of hearing and which to suit it was 
finally set for the 29th day of April 1987. 

At that proceeding there was no appearance by or on 
behalf of any of the respondents to the award. The inter- 
vener explained that in the normal course of events it 
would have appeared for two of the respondents, Ball 
and Son Pty Ltd and Elder Prince Marine Services Pty 
Ltd, but those two employers have with the applicant an 
agreement upon conditions of employment for their 
employees, the subject of the award under review, and 
these conditions reflect those applicable generally within 
the Port of Fremantle. 

That being the case, the future of the instant award 
was academic so far as those two employers are 
concerned. 

The applicant acknowledged that such was the case for 
those two employers. It believed that there were other 
employers bound by the award but did not know whether 
such employers applied the award or not, but presumed 
they did. 

On that presumption, the applicant considered that 
the award should be updated. 

Being satisfied that the bodies before me had, as had 
the Commission, endeavoured to identify and contact 
the employers who or which were or would be operating 
in this industry, particularly during the period of the 
America's Cup Defence, I proceed to hear the 
applicant's submissions and the observations of the 
intervener. 
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1. Clause 4.—Rates of Pay. 
The application seeks to state the rates of wages and 

allowances prescribed in this clause in current terms as a 
result of National Wage Decisions since the 24th day of 
September 1984. 

The intervener agreed with the applicant's calculations 
to that end. The award has been subject to General 
Orders to that effect in the case of the rates of wages and 
the application of those Orders in percentage terms can 
be properly applied to the allowances. 

Including the General Order issued this year, the 
weekly rate of wage for a "deckhand" becomes $363.70, 
and the three allowances; 43 cents, 48 cents and 70 cents 
respectively. 

As the award is subject to General Orders following 
National Wage Case Decisions, the applicant's claim for 
a Consumer Price Index Escalator to be inserted in the 
clause is unnecessary and contrary to those Orders and 
will not be allowed. 

2. Clause 5.—Hours of Duty. 
The award presently provides that 40 hours shall con- 

stitute a week's work to be performed between the hours 
of 7.00 a.m. and 5.00 p.m., Monday to Friday inclusive. 
The application seeks to provide that 38 hours shall 
constitute a week's work to be performed between 7.30 
a.m. and 4.30 p.m., Monday to Friday inclusive. 

In explanation, the application submitted that most 
industries now operated on the basis of 38 ordinary hours 
of work per week and in the Maritime industry within the 
Port of Fremantle, a 35 ordinary hour week applied. 

The intervener observed that the applicant's first 
assertion was not to be denied and to that extent a 
variation to the quantum of ordinary hours in the award 
as sought was in order. However, it pointed out that it 
did not necessarily follow, that there should be a 
"consequential" compression of the prescribed starting 
and finishing times. 

It pointed out that the provisions of awards generally 
relating to the implementation of the 38 hour week 
provided for degrees of flexibility and different methods 
of implementation and that such concepts should be 
reflected in any variation to this award. 

The applicant acknowledged those matters and the 
proposed variation to the award contained in the minutes 
of the proposed Order to issue in determination of this 
application is drawn in broad terms to meet those 
concepts. 

The discussion with the parties on this clause threw up 
the necessity to preserve the terms of the agreement 
between the applicant and the two respondent employers 
referred to earlier in these reasons for decision. 
Accordingly, the minutes of the proposed Order include 
a' 'savings" or No Reduction provision for that purpose. 

3. Clause 6.—Overtime. 
(a) The application seeks to increase the "general" 

overtime rate from time and one half for the first two 
hours and double time thereafter to double time. 

That variation is based upon the provisions applicable 
"in all awards operating in the Port of Fremantle", the 
applicant submitted. 

The intervener submitted that as a matter of principle, 
the Commission should refuse to import into the award 
provisions from the awards operating within the Port of 
Fremantle and which provisions have been recognised 
within this Commission as unique to that Port and to be 
contained within that Port. 

I recognise the force of that submission and the fact 
that the Commission has consistently refused to flow the 
conditions and rates of wages operating within the Port 
of Fremantle, arising from the "Relativities" formula 
"or otherwise" outside of the Port of Fremantle. 

For that reason, and the overtime rates in this award 
not having been shown to be inequitable, the claim to 
vary those rates will not be allowed. 

(b) Those reasons apply equally to the claim to vary 
the rates of overtime for Saturday work prescribed in 
subclause (2) of this clause. 

(c) The application further seeks to vary this clause by 
providing that an employee required to work overtime 
beyond 4.00 p.m. shall be supplied with a meal by his 
employer or paid $6.75 in lieu thereof. 

The subclause presently provides that such obligations 
arise after 6.00 p.m. and the amount in lieu of the pro- 
vision of a meal by an employer is $2.50. 

The variation to the time after which the obligation 
arises for the employer to supply a meal or money in lieu 
thereof, is, the applicant explained, necessary and 
consequential due to the earlier finishing time of 
ordinary hours of work claimed as a result of the 
reduction in the quantum of ordinary hours of work 
from 40 to 38. 

The applicant bases its increased meal money upon the 
rate presently applicable within the Port of Fremantle. 

As to the first matter, with respect to the applicant, the 
proposition it advances if misfounded in that time after 
which the performance of work in overtime hours is 
directed is a time at or about which persons generally 
would be expecting to partake of a meal and such is not 
the case at 4.30 or 5.(X) p.m. 

For that reasoning, the claim will not be allowed. 
As to the amount of meal money, the claim fails on 

two counts; firstly, it was not a matter raised in the 
application and secondly, it is based upon a comparison 
which, as I have stated earlier in these reasons for 
decision, is not acceptable. 

If the applicant wishes to update the existing amount 
in accordance with the Allowances Principle of the 
Commission in Court Session Principles of April 1987, it 
may do so by way of a further application. 

4. Clause 7.—Annual Leave. 
(a) The applicant firstly seeks to replace the existing 

annual leave loading of 17.5 per cent by 27.5 per cent. 
That latter figure is based upon the Port of Fremantle 
relativities formula and for the reasons already expressed 
by me in these reasons for decision, that is not a proper 
basis upon which to vary this award and in any event, the 
existing loading is one which has been held by this 
Commission to be appropriate in its awards, and the 
claim will not be allowed. 

(b) The application seeks next to vary this clause by the 
inclusion of two new provisions. Firstly, that an 
"employee's annual leave is to be taken within six 
months of falling due" and secondly, that annual leave 
may be taken in such periods as are agreed between the 
employer and his employee, provided that no such period 
shall be less than one week. 

The intervener stated that those two variations posed 
no difficulty in the generality and nor do they to me 
having regard to the provisions of awards of the 
Commission generally. 

Accordingly, subject to some cosmetic drafting, those 
variations will be allowed. 

5. Clause 9.—Wet Work. 
The existing allowance for an employee working in 

water or "wet places" as defined is 15 cents per hour. 
The applicant seeks to update that amount by the 

application of indexation movements since its inception 
and the intervener agrees that on such a basis the 
allowance would become 21 cents per hour. 

Such a variation is in accordance with practices of the 
Commission and will be allowed. 

6. Clause 11.—Meal Hours. 
The application seeks to vary the times between which 

employees shall partake of breakfast, lunch and tea. 
This variation is sought as a consequence of the 

reduction of the quantum of the ordinary hours of work 
in the award from 40 to 38. 
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However, as the intervener pointed out, the implemen- 
tation of the 38 hour week need not necessarily result in a 
shorter working day (and which would impact upon the 
meal periods) as it may take the form of a 19 day month 
or the like. 

In order to retain that flexibility, I consider that it 
would be unwise to pre-empt any particular method of 
implementation of the shorter working week, and I will 
thus retain in the award, the existing provision which can 
be reviewed, if necessary, in the light of experience of the 
effects resulting from the shorter working week. 

7. Clause 14.—Contract of Service. 
As the variation sought to subclause (2) of this clause 

presently exists in the subclause it was not necessary for 
the applicant to pursue the matter. 

8. Clause 15.—Sick Leave. 
(a) This clause presently prescribes a period of one 

month for which an employee may claim payment for 
absences from work due to personal ill health in each 
year of service, with provision for accumulation over five 
years of five weeks. 

The application states in this respect firstly "Delete 
one week" and "insert 10 days" and then provides for 
unlimited accumulation of any untaken balance thereof. 

The applicant, the intervener and I spoke of this 
variation during the proceedings as untoward, but that 
was in ignorance of the existing superior award 
provision. 

To that extent, the award requires no "updating" on 
quantum. As to the question of accumulation having 
regard to the existing quantum prescribed in the award 
and the decision of the Commission in Court Session of 
the 20th day of June 1979 and in which it was determined 
that the amount of accumulated sick leave to be taken in 
any one accruing period should be limited to 10 weeks (59 
WAIG p. 1377 at p. 1379) it would be appropriate in my 
view to vary subclause (7) of this clause by deleting the 
words "one week" and inserting in lieu the words "two 
weeks". 

(b) The application seeks to include a new subclause 
(8) in the following terms: 

(8) After 10 continuous years of service the 
employer shall pay to a worker on retirement due to 
age or ill-health or in the case of death to his 
dependants or his estate any balance of accumulated 
sick leave entitlements of which the worker has not 
availed himself, 

and a consequential new subclause (9). 
The applicant relies for support of this claim upon the 

provisions of awards operating within the Port of 
Fremantle and which I have rejected earlier in these 
reasons for decision as a reason for effecting variations 
to this award. 

Accordingly, those claims will not be allowed. 

9. Clause 16.—Protective Clothing. 
The existing provision in the award reads: 

16.—Protective Clothing. 
On request a worker shall be supplied by the 

employer with an oilskin, "South Wester", sea 
boots, overalls and gloves for his use when it is 
reasonably necessary to wear such protective 
clothing. 

The applicant seeks to replace that provision with the 
following: 

16.—Protective Clothing. 
(1) The employer shall provide the worker on 

commencement of employment and thereafter every 
12 months, three pair of overalls. The worker shall 
also be issued with one pair of safety boots on 
employment and thereafter such boots shall be 
issued on the basis of fair wear and tear. 

(2)The employer shall provide free of cost to the 
employee every three years one winter coat of a type 
similar to that issued to the WWFmembers. Further 
more when necessary the employer shall provide one 
pair of sea boots, one oilskin, one South Wester, 
and one pair of gloves of personal use of employees. 

(I have italicised within the new claimed provisions 
those items not presently provided for in the award.) 

In support of these new items, the applicant submitted 
that they were "along the lines of the standard in the 
maritime industry" and referred to situations wherein 
cold and windy conditions could be experienced. 

The intervener indicated that to the extent that the 
claimed provisions sought to make an employer 
responsible for the provision of normal working clothes, 
and exampled overalls, went beyond the usual pre- 
scriptions of the Commission. 

Additionally, it pointed out that reliance upon 
practices within the Port of Fremantle was, again 
inappropriate, having regard to the recognised restric- 
tion of those practices to employees working in that Port. 

It considered the wearing of safety boots as a wise 
practice for employers to consider. 

In matter No. 974 of 1984, on the 6th day of May 1985, 
I set out in my reasons for decision, references to a 
number of decisions of this and other tribunals on the 
principles relating to the provision of clothing by 
employers to employees (see 65 WAIG p. 806 at p. 807). 

Those decisions said inter alia 
The principle with respect to the provision of 

work clothing is clear and well established. It is that 
in the absence of a requirement to wear distinctive 
clothing and in the absence of a need for protective 
clothing it is the employee's responsibility to provide 
his own working clothes and not that of his 
employer. 

(see 65 WAIG p. 807) 
That principle would exclude the provision of overalls 

(except in a protective clothing situation) and that claim 
in these proceedings will not be allowed. 

I do not know the extent to which safety boots are the 
kind of footwear worn on launches, barges or passenger 
ferries and thus decline to allow the claim. If safety boots 
or shoes are usually worn or required to be worn, the 
applicant of course can make further application 
reasonably secure in the knowledge that such a practice is 
recognised as highly desirable, in the interests of safety. 

The claim for a particular winter coat vis a vis 
waterside workers and other employees on the Port of 
Fremantle is not allowed for the reasons similar claims 
herein have not been allowed earlier herein. 

10. Clause 18.—Cleaning of Uniforms. 
The application seeks the inclusion of a new Clause 

18.—Cleaning of Uniforms in the following terms. 
The employer shall launder free of cost the 

industrial clothing and uniforms issued to workers 
or in lieu of the above an allowance of $9.00 to be 
paid on a weekly basis. 

By virtue of Clause 17.—Uniforms of the award it is 
provided that; 

When considered necessary by the employer each 
worker shall be provided with a cap, cap covers and 
a suit. 

In matter No. 974 of 1984, referred to above I said: 
Likewise I will not allow its claim that clothing 

supplied by an employer shall be repaired laundered 
or dry cleaned at the employers expense. 

Any such clothing supplied to employees engaged 
in clerical capacities would be work as an alternative 
to the employee's own clothing and should be main- 
tained and cleaned by the employee as would their 
own clothing. 

(65 WAIG p. 806 at p. 808) 
Consistent with those views I will not allow this claim. 
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The minutes of the proposed Order to issue in deter- 
mination of this application, and in the form of a 
consolidation of the award now issue and may be spoken 
to by the parties, if they so wish, at a time convenient to 
them and to me. 

Appearances: 
Mr W.T. Plummer appeared on behalf of the 

applicant. 
Mr D.M. Jones appeared on behalf of the Confedera- 

tion of Western Australian Industry (Incorporated) 
(intervening). 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 650 of 1986. 

Between Seamen's Union of Australia, West Australian 
Branch, Applicant and Ball and Son Pty Ltd and 
Others, Respondents. 

Order. 
HAVING heard Mr W.T. Plummer on behalf of the 
applicant and Mr D.M. Jones on behalf of the Confed- 
eration of Western Australian Industry (Incorporated) 
(intervening), the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders: 

That the "Deckhands (Passenger Ferries, 
Launches and Barges)" Award No. 15 of 1972 as 
varied, be further varied and consolidated in 
accordance with the following schedule and that 
such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after the 19th day of June 1987. 

Dated at Perth this 19th day of June 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This award shall be known as the "Deckhands 

(Passenger Ferries, Launches and Barges) Award" and 
shall replace Award No. 6 of 1969, as amended. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Rates of Pay. 
5. Hours of Duty. 
6. Overtime. 
7. Annual Leave. 
8. Holidays. 
9. Wet Work. 
10. Payment of Wages. 
11. Meal Hours. 
12. Casual Employees. 
13. Rest Periods. 
14. Contract of Service. 
15. Sick Leave. 
16. Protective Clothing. 
17. Uniforms. 
18. Long Service Leave. 
19. Term. 
20. Compassionate Leave. 
21. No Reduction. 

Schedule of Respondents. 

3.—Area and Scope. 
This award shall apply to deckhands employed on or 

about passenger ferries, launches, barges or other vessels 
operated by the Respondents in the ports of Fremantle 
and Perth. 

4.—Rates of Pay. 
The following shall be the minimum rates of wages 

payable to employees covered by this award. 
(1) Adult Deckhands $363.70 
(2) Junior Employees (per cent of wage for an Adult 

Deckhand) 
Under 16 years of age 45% 
16 to 17 years of age 55% 
17 to 18 years of age 65 % 
18 to 19 years of age 75% 
19 to 20 years of age 85 % 
20 to 21 years of age 100% 

(3) An employee called upon to work at loading or 
unloading garbage and/or ashes or other like material 
shall be paid 43 cents per hour in addition to his rate 
prescribed herein. 

(4) A junior employee called to work on slipways, 
cleaning, scraping, painting or overhauling launches, 
barges, punts or any other floating plant shall be paid the 
appropriate rate set out in subclause (2) of this clause, 
plus a margin of 48 cents per hour. 

(5) An employee required to work in the bilges shall be 
paid 70 cents per hour in addition to the rates prescribed 
herein. 

5.—Hours of Duty. 
(1) 38 hours shall constitute a week's work. 
(2) The ordinary hours of work shall be worked 

between 7.00 a.m. and 5.00 p.m. Monday to Friday 
inclusive. 

Provided that employees may be worked in one of the 
following methods: 

38 hours in one week 
76 hours in two consecutive weeks 
114 hours in three consecutive weeks or 
152 hours in four consecutive weeks 

Provided further that employees may be worked their 
ordinary hours on one of the following bases at the 
employer's election 
— not more than 19 days in each four week cycle 
— not more than four hours work on one day in each 

two week cycle 
— not more than six hours work on one day in each 

week 
— not more than 7.6 hours work on any day 

(3) The employer may require any employee to work 
reasonable overtime at overtime rates and such employee 
shall work overtime in accordance with such 
requirement. 

6.—Overtime. 
(1) (a) Overtime shall mean and include all time 

worked in excess or outside of the usual hours and unless 
otherwise provided by this clause shall be paid for at the 
rate of time and one half for the first two hours and 
double time thereafter. 

(b) Subject to the provisions of subclauses (3) and (4) 
of this clause all work performed between 12 midnight 
and 6.00 a.m. shall be paid for at double time rates. 

(2) Any employee required to work on a Saturday shall 
be paid at the rate of time and one half for the first two 
hours and double time thereafter. Providing that all time 
worked after 12 noon shall be paid at double time; and 
providing further, there is a minimum payment as for 
four hours. 

(3) All time worked on a Sunday shall be paid for at 
the rate of double time and a half with a minimum 
payment as for four hours. 

(4) All time worked on a holiday prescribed in Clause 8 
—Holidays of this award shall be paid for at the rate of 
double time and a half with a minimum payment as for 
four hours. 

(5) Broken time will be counted to the next half hour. 
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(6) When an employee is required to return to work 
after leaving the job (and so returns) or is required to 
report for work (and so reports) on a holiday or on a day 
other than an ordinary working day — 

(a) he shall be paid for at least four hours at the 
appropriate rate for each such occasion, but 
not more than once in respect of any period of 
time; 

(b) a period of one hour for travelling time shall be 
counted as time worked; and 

(c) except in the case of unforeseen circumstances 
arising he shall not be required to work the full 
four hours if the job he was to perform is 
completed within a shorter period. 

Provided that the provisions of this subclause do not 
apply — 

(i) where overtime is worked in a consecu- 
tive extension of ordinary hours of duty; 
or 

(ii) to any two or more periods of work 
separated only by a meal break if in the 
aggregate the time worked is for three 
hours or more; 

(iii) to any ferry service which is regularly 
scheduled for a stated time. In such 
circumstance, a minimum period of 
employment of two hours shall apply. 

(7) (a) No worker shall be required to be continuously 
on duty for more than 18 hours. 

(b) Continuous duty for the purpose of this subclause 
is not broken by — 

(i) Meal time breaks. 
(ii) Breaks given at any time after 12 noon of not 

more than six hours which include a meal 
break. 

(c) Where an employee has been continuously on duty 
for 18 hours he shall not be required for further duty 
until he has had, for the purpose of rest, a period of eight 
consecutive hours exclusive of meal breaks, off duty. If, 
however, he is on duty during such rest period he shall be 
paid at the rate of double time for the period of duty in 
addition to any other payment then due to him. 

(d) An employee (upon being required to continue on 
duty beyond 18 hours) shall not be required to continue 
on duty at a lesser rate than that which the employee was 
already being paid. 

(8) An employee required to work overtime beyond 
6.00 p.m. shall be supplied with a meal by the employer 
or be paid $2.50 for a meal. 

7.—Annual Leave. 
(1) (a) Except as hereinafter provided, a period of 

four consecutive weeks' leave with payment of ordinary 
wages together with a loading of MZi per cent of his 
wages as prescribed in Clause 4.—Wages of this award 
shall be allowed to an employee by the employer after a 
period of 12 months' continuous service with such 
employer. 

(b) An employee's annual leave is to be taken within 
six months of falling due. 

(2) If any award holiday falls within an employee's 
period of annual leave and is observed on a day which in 
the case of that employee would have been an ordinary 
working day, there shall be added to that period one day 
being an ordinary working day for each such holiday 
observed as aforesaid. 

(3) An employee may be rostered off and granted 
annual leave with payment of ordinary wages as pre- 
scribed prior to the completion of 12 months' continuous 
service, in which case, should the services of such 
employee terminate or be terminated prior to the 
completion of 12 months' continuous service, the said 
employee shall refund to the employer the difference 
between the amount received by him for wages in respect 

of the period of his annual leave and the amount which 
would have accrued to him by reason of the termination 
of his services. 

(4) (a) Subject to paragraph (b) of this clause, when 
computing the annual leave due under this clause, no 
deduction shall be made from such leave in respect of the 
period that an employee is on annual leave and/or 
holidays: Provided that no deduction shall be made for 
any approved period an employee is absent from duty 
through sickness, with or without pay, unless the absence 
exceeds three calendar months, in which case deduction 
may be made for such excess only. 

(b) Approved periods of absence from work caused 
through accident sustained in the course of employment 
shall be not considered breaks in continuity of service, 
but the first six months only of such period shall count as 
service for the purpose of computing annual leave. 

(5) In the event of an employee being employed by an 
employer for portion only of a year, he shall only be 
entitled to such leave on full pay as is proportionate to his 
length of service during that period with such employer. 

(6) Any employee who may resign or be dismissed 
from the service for any cause, other than for peculation 
or theft, shall be entitled to receive payment for any 
annual leave which may have been due up to the time of 
leaving the service: Provided always that if the employee 
has been dismissed for peculation or theft no claim for 
annual leave shall be recognised. Misconduct herein 
referred to shall not affect accumulated annual leave or 
payment therefor. 

(7) When work is closed down for the purpose of 
allowing annual leave to be taken, employees with less 
than a full year's service shall only be entitled to payment 
during such period for the number of days leave due to 
them: Provided that nothing herein contained shall 
deprive the employer of his right to retain such 
employees at work during the close-down period as may 
be required. 

(8) "Ordinary wages" for the purposes of subclause 
(1) of this clause shall mean the rate of wage the 
employee has received for the greatest proportion of the 
calendar month prior to him taking the leave. 

(9) The leave provided by this clause shall be taken in 
such periods as agreed between the employer and the 
employee provided that no period of leave shall be less 
than one week. 

(10) The provision of this clause shall not apply to 
casual employees. 

8.—Holidays. 
(1) Except as hereinafter provided, each of the follow- 

ing days, or the days observed in lieu thereof, shall be 
allowed as a holiday to all employees and be paid for, 
namely: New Year's Day, Australia Day (26 January), 
Good Friday, Easter Saturday, Easter Monday, Anzac 
Day, Labour Day, Foundation Day, Queen's Birthday, 
Christmas Day and Boxing Day. Provided that in lieu of 
Queen's Birthday, Union Picnic Day may be allowed and 
paid for as a holiday under this award. 

(2) Whenever one of the holidays specified in sub- 
clause (1) of this clause falls on an employee's ordinary 
working day, and the employee is not required to work 
on that day, he shall be paid for the ordinary hours he 
would have worked on that day if it had not been a 
holiday. 

(3) Payment for holidays shall be in accordance with 
the usual hours of work. 

(4) Payment shall not be made for any holiday which 
occurs whilst an employee is off duty owing to leave 
without pay, or sickness, including accidents off duty, 
excepting time for which he is entitled to sick pay. 

(5) When an employee is on duty or available for duty 
on the whole of the working day immediately preceding a 
holiday or resumes duty or is available for duty on the 
whole of the working day immediately following a 
holiday prescribed in subclause (1) of this clause he shall 
be paid for such holiday. 
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(6) Subject to the provisions of subclause (8) of this 
clause, a casual employee shall not be entitled to payment 
for any holiday referred to in this clause. 

(7) The union shall give the employer not less than 14 
days' notice in writing of the date on which it is intended 
to hold the union picnic. 

(8) For all work done by a casual employee on any 
holiday referred to in this clause, IVz times ordinary 
basic time rate shall be paid. 

9.—Wet Work. 
(1) Any employee working in water or "wet places" 

shall be paid an extra allowance of 21 cents per hour. 
(2) "Wet places" shall mean places where, in the 

performance of the work, the splashing of water or mud 
saturates the employee's clothing, or where protection is 
not provided to prevent splashing or drippings sufficient 
to saturate his clothing, and shall include wet material or 
wet ground in which it is impracticable for the employee 
wearing ordinary working boots to work without getting 
wet feet. Provided this clause shall not apply to 
employees working on natural surface made wet by rain. 

10.—Payment of Wages. 
(1) Employees shall be paid weekly. 
(2) An employee whose employment is terminated 

shall be paid within four office hours from the time of 
the termination of employment. If this period is 
exceeded, he shall be paid at ordinary rates from the time 
of the termination of employment until he is paid. 

(3) When an employee leaves his employment before 
the usual pay day he shall, on giving notice of his 
intention to leave, be paid his full wages on the day he 
leaves. 

11.—Meal Hours. 
(1) The recognised meal hours shall be — 

(a) Breakfast — Any consecutive 60 minutes 
between 0700 hours and 0900 hours: Provided 
that no breakfast hour will be observed where 
workers commence work at 0600 hours or later. 

(b) Lunch — Any consecutive 30 minutes between 
1200 hours and 1300 hours. 

(c) Tea — Any consecutive 60 minutes between 
1700 hours and 1900 hours. 

(2) Any employee who cannot be released for the 
appropriate meal time within the times specified in 
subclause (1) of this clause shall be paid ordinary rate 
additional to any ordinary or overtime rate being paid 
for that day until such time as the employee has been 
knocked off for a meal. 

(3) For the purpose of this clause the time when a 
vessel is under way shall be counted as time actually 
worked. 

12.—Casual Employees. 
A casual employee is one for whom work over a period 

of 14 consecutive days (not including holidays) is not 
provided by the employer. Such an employee shall be 
entitled to 20 per cent over the ordinary wage for the 
work performed by him. 

13.—Rest Periods. 
A rest period of 15 minutes from the time of ceasing to 

the time of resumption of work shall be allowed each 
morning and each afternoon. These intervals shall be 
counted as time off duty without deduction of pay and 
shah be arranged at a time and in a manner to suit the 
convenience of the employer. Refreshments may be 
taken by employees during each interval. 

14.—Contract of Service. 
(1) Except in the case of a casual employee, whose 

engagement shall be by the hour, the contract of service 
of every employee shall be a weekly one terminable on 

either side by one week's notice given on any day or by 
payment on any day of one week's wages in lieu of such 
notice. 

(2) Any employee not attending for duty shall lose his 
pay for the actual time of such non-attendance subject to 
the provisions of Clause 15.—Sick Leave of this award, 
or such absence is on account of holidays to which the 
employee is entitled under the provisions of this award. 

(3) This clause does not affect the right to dismiss for 
misconduct in which case wages shall be paid up to the 
time of dismissal only. 

15.—Sick Leave. 
(1) An employee shall be entitled to payment for non- 

attendance on the ground of personal ill-health at the 
rate of one-third of a week's pay for each completed 
month of service: Provided that subject to subclause (7) 
of this clause, payment for absence through such ill- 
health shall be limited to one month's pay in each 
calendar year. 

(2) Payment hereunder may be adjusted at the end of 
each calendar year or at the time the employee leaves the 
service of the employer, in the event of the employee 
being entitled by service subsequent to the sickness to a 
greater allowance than that made at the time the sickness 
occurred. 

(3) This clause shall not apply when the employee is 
entitled to compensation under the "Workers' Compen- 
sation and Assistance Act". 

(4) An employee shall not be entitled to receive any 
wages from his employer for any time lost through any 
accident not arising out of or in the course of his employ- 
ment or for any accident wherever sustained arising out 
of his own wilful default or for sickness arising out of his 
own wilful default. 

(5) No employee shall be entitled to the benefits of this 
clause unless he produces proof satisfactory to his 
employer of sickness, but the employer shall not be 
entitled to a medical certificate unless the absence is for 
three days or more. 

(6) Notwithstanding the provisions of subclause (5) of 
this clause, an employee who, in any calendar year, has 
already been allowed paid sick leave on one occasion for 
one day only, or less, shall not be entitled to payment for 
any further absence unless he produces to the employer a 
medical certificate stating that he was unable to attend 
for duty on account of personal ill health. 

(7) Sick leave shall accumulate from year to year so 
that any balance of the period specified in subclause (1) 
of this clause up to a maximum of two weeks which has in 
any year not been allowed to any employee by his 
employer as paid sick leave may be claimed by the 
employee and, subject to the conditions hereinbefore 
prescribed, shall be allowed by his employer in any 
subsequent year without diminution of the sick leave pre- 
scribed in respect of that year. Provided that sick leave 
which pursuant to the subclause shall be available to the 
employee for a period of five years but no longer from 
the end of the year in which it accrues. 

16.—Protective Clothing. 
On request an employee shall be supplied by the 

employer with an oilskin, "south wester", sea boots, 
overalls and gloves for his own use when it is reasonably 
necessary to wear such protective clothing. 

17.—Uniforms. 
When considered necessary by the employer each 

employee shall be provided with a cap, cap covers and a 
suit. 

18.—Long Service Leave. 
The Long Service Leave provisions published in 

Volume 66 of the Western Australian Industrial Gazette 
at pages one to four both inclusive are hereby 
incorporated in and shall be deemed to be part of this 
award. 
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19.—Term. 
The term of this award shall be for a period of 12 

months from the date hereof. (This award was issued on 
the 14th day of November 1972.) 

20.—Compassionate Leave. 
(1) An employee shall, on the death within Australia 

of a wife, husband, father, mother, brother, sister, child 
or stepchild, be entitled on notice of leave up to and 
including the day of the funeral of such relation and such 
leave shall be without deduction of pay for a period not 
exceeding the number of hours worked by the employee 
in two ordinary working days. Proof of such death to be 
furnished by the employee to the satisfaction of his 
employer. 

(2) Payment in respect of compassionate leave is to be 
made only where the employee otherwise would have 
been on duty and shall not be granted in any case where 
the employee concerned would have been off duty in 
accordance with any shift roster, or on long service leave, 
annual leave, sick leave, workers' compensation, leave 
without pay or on a public holiday. 

(3) For the purposes of this clause the words "wife" 
and "husband" shall include a person who lives with the 
employee as a de facto wife or husband. 

21.—No Reduction. 
The provisions of this award shall not have the effect 

of reducing the rates of wages or any condition of 
employment of employees employed in the calling and in 
the industries to which this award relates who are 
employed by Ball and Son Pty Ltd and Elder Prince 
Marine Services Pty Ltd in the Port of Fremantle. 

Schedule of Respondents. 
Ball and Son Pty Ltd 
Elder Prince Marine Services Pty Ltd 
Rottnest Islander Ferries 
Rottnest Passenger Service (Katameraire) Pty Ltd 
Trident Travel Service 
Marine Charters (Aust) Pty Ltd 

ELECTORATE OFFICERS. 
Award 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 440 of 1987. 

Between Civil Service Association of Western Australia 
Incorporated, Applicant and Joint House 
Committee of the Parliament of Western Australia, 
Respondent. 

Order. 
HAVING heard Mr D. Hewlett on behalf of the Appli- 
cant and Miss K. Burke on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Electorate Officers Award 1986 be 
amended in accordance with the following Schedule 
with effect on and from the 19th day of March 1987. 

Dated at Perth this 24th day of June 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
Clause 6.—Salary Range: Delete subclause (1) and 

insert in lieu the following:— 
(1) The annual salaries applicable to Employees 

covered by this Award shall be: 
$25 563 
$26 315 
$27 088 
$27 885 

ENGINEERING TRADES (GOVERNMENT). 
Award Nos. 29, 30, 31 of 1961 and 3 of 1962. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 986 of 1985. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Australasian 
Society of Engineers, Moulders and Foundry 
Workers Industrial Union of Workers, Western 
Australian Branch, Applicants and Hon Minister 
for Works and Others, Respondents. 

Order. 
HAVING heard Dr J. Crouch on behalf of the applicants 
and Mr J. Ross on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Engineering Trades (Government) 
Award 1967 Award Nos. 29,30 and 31 of 1961 and 3 
of 1962 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the date hereof. 

Dated at Perth this 6th day of July 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangements: Insert two new clause 

headings: 
31.—Deduction of Union Subscriptions. 
32.—Trade Union Training Leave. 

2. Clause 31.—Deduction of Union Subscriptions: 
Insert new clause: 

31.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal subscrip- 

tions as equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be 

completed by employees. Where the employer 
requires a standard procuration form, that form 
shall be used. 

(3) Where required by the employer or union, the 
Union Secretary, or person acting in his/her stead, 
shall countersign all forms and forward them to the 
employer's paymaster. 

(4) (a) The employer shall commence deduction 
of subscriptions from the first full pay period 
following receipt of a completed Payroll Deduction 
Authority form and continue deducting throughout 
the employee's period of employment, except as 
provided in subclause (5) of this clause or until the 
Authority is cancelled in writing by the employee. 

(b) Where the Payroll Deduction Authority form 
authorises the employer to deduct union subscrip- 
tions in accordance with the rules of the Union, the 
Union shall notify the employer in writing of the 
level of union subscription to be deducted. The 
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employer shall implement any change to union sub- 
scriptions no later than one month after being 
notified by the Union except where the Union 
nominates a later date. 

(5) (a) The collection of any nomination fee, 
arrears, levies or fines are not the responsibility of 
the employer. 

(b) Where a deduction is not made from an 
employee in any pay period, either inadvertently or 
as a result of an employee not being entitled to 
wages sufficient to cover the subscription, it shall be 
the employee's responsibility to settle the out- 
standing amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay 
on termination of service, other than normal 
deductions for the preceding pay period. 

(7) The employer shall forward contributions 
deducted, together with supporting documentation, 
to the relevant union party to this award at such 
intervals as are agreed between the employer and the 
Union. 

3. Clause 32.—Trade Union Training Leave: Insert 
new clause: 

32.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause: 

(a) The employer shall grant paid leave of 
absence to employees who are nominated 
by their union to attend short courses 
conducted by the Australian Trade Union 
Training Authority. 

(b) Paid leave of absence shall also be granted 
to attend similar courses or seminars as 
from time to time approved by agreement 
between the parties. 

(2) An employee shall be granted up to a 
maximum of five days paid leave per calendar year 
for trade union training or similar courses or 
seminars as approved. However, leave of absence in 
excess of five days and up to 10 days may be granted 
in anyone calendar year provided that the total leave 
being granted in that year and in the subsequent year 
does not exceed 10 days. 

(3) (a) Leave of absence will be granted at the 
ordinary rate of pay and shall not include shift 
allowances, penalty rates or overtime. 

(b) Where a public holiday or rostered day off 
(including a rostered day off as a result of working a 
38-hour week) falls during the duration of a course, 
a day off in lieu of that day will not be granted. 

(4) Subject to subclause (3) of this clause shift 
workers attending a course shall be deemed to have 
worked the shifts they would have worked had leave 
not been taken to attend the course. 

(5) The granting of leave pursuant to the provi- 
sions of subclause (1) of this clause is subject to the 
operation of the organisation not being unduly 
affected and to the convenience of the employer. 

(6) (a) Any application by an employee shall be 
submitted to the employer for approval at least four 
weeks before the commencement of the course, pro- 
vided that the employer may agree to a lesser period 
of notice. 

(b) All applications for leave shall be 
accompanied by a statement from the relevant 
union indicating that the employee has been 
nominated for the course. The application shall 
provide details as to the subject, commencement 
date, length of course, venue and the authority 
which is conducting the course. 

(7) A qualifying period of 12 months in Govern- 
ment employment shall be served before an 
employee is eligible to attend courses or seminars of 
more than a half day duration. An employer may, 

where special circumstances exist, approve an 
application to attend a course or seminar where an 
employee has less than 12 months Government 
service. 

(8) (a) The employer shall not be liable for any 
expenses associated with an employee's attendance 
at trade union training courses. 

(b) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours immediately before and after the 
course. 

ENROLLED NURSES AND NURSING ASSISTANTS 
(PRIVATE). 

Award No. 8 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1154 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and St John of God 
Hospital and Others, Respondents. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Ms S. Rappolt on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Enrolled Nurses and Nursing Assistants 
(Private) Award No. 8 of 1978 as varied, consoli- 
dated and varied, be further varied in accordance 
with the following Schedule and that such variation 
shall have effect as from the beginning of the first 
pay period commencing on or after the date herein. 

Dated at Perth this 19th day of June 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 7.—Hours: Delete subclause (1) of this 

clause and insert the following in lieu: 
(1) From 1 July 1985 and in the case of employees 

at the Homes of Peace Inc and the Silver Chain 
Nursing Association Inc from 1 April 1985 and 
subject to the provisions of this award the ordinary 
hours of duty shall be an average of 38 per week with 
the hours actually worked being 40 per week or 80 
per fortnight at the option of the employer and no 
shift shall exceed 10 hours. 

Except where provided elsewhere the ordinary 
hours shall be worked: 

(a) With two hours of each week's work 
accruing as an entitlement to a maximum 
of 12 accrued days off in each 12 month 
period. The accrued days off shall be taken 
in a minimum period of one week made up 
of five consecutive accrued days off in 
conjunction with a period of annual leave 
or at a time mutually acceptable to the 
employer and the employee; or 

(b) With 0.4 of an hour per day accruing as an 
entitlement to take the 20th day in each 
cycle as an accrued day off in conjunction 
with other days off. 

Provided that an employee who at the completion 
of a 20 day work cycle has not accrued sufficient 
hours to enable him to take a full paid shift off duty 
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will continue past the 20 day work cycle until 
sufficient hours have accrued to enable him to take a 
full paid shift off duty. 

2. Clause 10.—Annual Leave: Delete subclause (2) of 
this clause and insert the following in lieu: 

(2) Prior to commencing leave each employee 
shall be paid for that period of leave as follows — 

(a) where an employee has worked less than 
the full time hours per week specified in 
Clause 7.—Hours of this award over the 
accrual period for which annual leave is 
being taken the hours for which payment is 
made shall be calculated on an average of 
the number of hours worked per week 
during the accrual period; 

(b) the rate of wage the employee would have 
received had she not proceeded on leave. 
In the case of rostered employees that 
wage shall include the shift work and 
weekend penalties that employee would 
have received had she not proceeded on 
leave. 
Where it is not possible to calculate the 
shift and weekend penalties the employee 
would have received the employee shall be 
paid the average of such payments made 
each week over the four weeks prior to 
taking the leave; or 

(c) for five sevenths of that leave the rate of 
wage shown in Clause 30.—Wages of this 
award for her class of work and in addition 
be paid a loading of 17.5 per cent of that 
wage and for the remaining two sevenths 
of the leave due in each year be paid 
according to paragraph (b) of this 
subclause. 

whichever is the greater benefit to the employee. 
3. Clause 12.—Long Service Leave: Delete subclause 

(3) of this clause and insert the following in lieu: 
(3) Any long service leave accumulated as at 1 

July 1985 shall be adjusted in hours in the ratio of 38 
to 40. Except that in the case of employees at the 
Homes of Peace Inc and Silver Chain Nursing 
Association Inc any long service leave accumulated 
as at 1 April 1985 shall be adjusted in hours in the 
ratio of 38 to 40. 

4. Clause 17.—Laundry and Uniforms: Delete 
subclause (6) of this clause and insert the following in 
lieu: 

(6) Subject to the provisions of subclause (5) of 
this clause no claim shall be made to amend the pro- 
visions of this clause before 1 July 1988. Except that 
in the case of employees at the Homes of Peace Inc 
and Silver Chain Nursing Association Inc the date 
of 1 April 1988 shall apply in lieu of 1 July 1988. 

FAMILY DAY CARE CO-ORDINATORS AND 
ASSISTANTS' AWARD 1985. 

Day Care Centre Co-ordinators Health and 
and Assistants Welfare Services 

COMMISSIONER J.A. NEGUS. 
Perth 1 st day of May 1987 

Award — Variation — District Allowances — Reflection 
of CPI movement — by consent — operative date 
arbitrated — order to reflect date of agreement. 

Reasons for Decision. 
THE COMMISSIONER: By this application, the appli- 
cant union seeks to amend the Family Day Care (Co- 
ordinators and Assistants) Award No. 16 of 1985 by 
increasing the rates of District Allowance expressed in 
Clause 18 of the award to reflect two movements in the 
consumer price index. Those movements cover the 
calendar years 1985 and 1986. 

The respondents agree to the increases in rates, which 
are within the confines of the wage fixing principles, but 
oppose the union's request for the variation to operate 
from 1 January 1987. It would be competent for the 
Commission as presently constituted to issue the order 
requested because the union's application was lodged 
initially on 3 December 1986. 

On this occasion, having considered the submissions 
of both Ms Digwood and Mrs Bentley, I have formed the 
view that equity would be best served by an operative 
date of 3 March 1987 that being the day on which the 
appropriate rates were agreed by the parties. 

Appearances: 
Ms K. Digwood on behalf of the Applicant. 
Mrs P.E. Bentley on behalf of the Respondents. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1247 of 1986. 

Between Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Communicare and 
Others, Respondents. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Family Day Care Co-ordinators' and 
Assistants' Award 1985 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 3rd day of March 
1987. 

Dated at Perth this 1st day of May 1987. 

FAMILY DAY CARE 
(Co-ordinators and Assistants). 

Award No. 16 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch 

and 
Communicare and Others. 

No. 1247 of 1986. 

(Sgd.) J.A. NEGUS, 
Commissioner. 

Schedule. 
Clause 18.—District Allowance: Delete subclauses (3) 

and (4) of this clause and insert the following in lieu: 
(3) The weekly allowance payable to employees 

employed in the districts of the State described in 
subclause (2) of this clause are as follows: 
District $ 
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4. 15.50 
5. 30.90 
6. 37.80 

(4) Employees employed in the towns shown 
hereunder in the districts referred to in subclause (2) 
of this clause shall be paid the following allowances 
in lieu of the rates prescribed in subclause (3) of this 
clause. 
District Town $ 

1. Nil Nil 
2. Kalgoorlie 2.30 

Ravensthorpe 9.30 
Norseman 9.30 
Salmon Gums 9.30 
Marvel Loch 9.30 
Esperance 9.30 

3. Meekatharra 15.50 
Mount Magnet 15.50 
Wiluna 15.50 
Laverton 15.50 
Leonora 15.50 
Cue 15.50 

4. Warburton Mission 41.60 
Carnarvon 14.70 

5. Fitzroy Crossing 41.60 
Halls Creek 41.60 
Turner River Camp 41.60 
Nullagine 41.60 
Abydos Research Station 38.60 
Liveringa (Camballin) 38.60 
Marble Bar 38.60 
Wittenoom 38.60 
Port Hedland 33.90 

6. Nil Nil 

GAS WORKERS (SEC). 
Agreement No. 6 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 314 (1) of 1987. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
WA Branch, Applicant and State Energy 
Commission, Respondent. 

Order. 
HAVING heard Dr J. Crouch on behalf of the applicant 
and Mr N.J. Mitsopoulos on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 1195 of 1986, dated 24 April 1987, have 
been complied with, and by consent, hereby orders — 

That the Gas Workers (SEC) Agreement 1977 No. 
6 of 1978 as amended, be further amended in 
accordance with the following Schedule with effect 
from the beginning of the first pay period 
commencing on or after the 10th day of March 1987 
in relation to Clause 22, and with effect from the 
beginning of the first pay period commencing on or 
after 1 July 1987 in relation to Clauses 2, 8, 25 and 
26. 

Dated at Perth this 1st day of July 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 2.—Arrangement. Immediately following 
number and title 24.—Leave to Attend Union Business 
insert new numbers and titles:— 

25. Deduction of Union Subscriptions. 
26. Trade Union Training Leave. 

2. Clause 8.—Overtime: Delete subclause (3) and 
paragraphs (b) and (c) of subclause (4) of this clause and 
insert in lieu the following:— 

(3) (a) A worker required to return to work over- 
time after leaving his employer's premises and who 
returns home on completion of that overtime, shall 
be paid $7.60 in addition to the following minimum 
payments for any overtime worked, namely — 

(i) if notified of the requirement to work 
overtime before leaving his employr's 
premises — 

(aa) for a minimum of two hours at 
overtime rates on a Saturday; 

(bb) for a minimum of one hour at over- 
time rates on any other weekday. 

(ii) if not so notified — 
(aa) for a minimum of three hours at 

overtime rates on a Saturday; 
(bb) for a minimum of two hours at 

overtime rates on any other 
weekday; 

and the worker shall not be obliged to work for the 
minimum period applicable to him if the job for 
which he has been brought in has been completed in 
less time. 

(b) The provisions of this subclause do not apply 
to Sunday work. 

(c) The allowance of $7.60 prescribed in para- 
graph (a) of this subclause shall be halved where the 
employer provides transport. 

(4) (b) Subject to the provisions of paragraph (c) 
hereof, in addition to the minimum payment 
detailed in subclause (a) a worker, required to return 
to work overtime after leaving his employer's 
premises and who returns home on completion of 
that overtime, shall be paid $7.60. 

(c) The allowance of $7.60 prescribed in para- 
graph (b) of this subclause shall be halved where the 
employer provides transport. 

3. Clause 22.—Wages: Delete subclause (1) and para- 
graph (a) of subclause (2) of this clause and insert in lieu 
the following:— 

(1) A worker shall be paid the rate per week and, 
in addition, the special payment assigned to his 
classification for 37Vi hours' work. 

Provided that where a worker is — 
(a) in his third year of service, the rate per 

week for 37 Vi hours' work shall be that 
prescribed in Column "A". 

(b) in his fourth or subsequent year of service, 
the rate per week for 37 Vi hours' work 
shall be that prescribed in Column "B". 

Rate Per Week 
Column Column Special 

"A" "B" Payment 
Appliance Tester 
Gas Fitter Class 1 
Gas Fitter Class 2 
Trainee Gas Fitter Gas Fitter's Assistant 
Gas Meter Tester 
Gas Meter Repairer — 

First 12 months 
Thereafter 

Gas Meter Preparer 
Holder Attendant (Gas Works) 
Labourer 
Mainlayer/Servicelayer 
Mainlayer/Servicelayer's 

Assistant 
Maintenance Man 

287.70 299.60 316.70 59.50 
274.50 282.80 286.60 45.10 
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(2) (a) Junior Workers wage per 37 Vi hours' 
work per week expressed as a percentage of "Gas 
Meter Preparer" rate: 

% Rate Special 
Per Week Payment 

S S 
Under 16 years of age 35 85.70 15.70 
16 years of age 45 110.10 20.20 
17 years of age 55 134.60 24.70 
18 years of age 65 159.00 29.20 
19 years of age 78.5 192.10 35.20 
20 years of age 93 227.50 41.80 

4. Insert new Clause 25.—Deduction of Union 
Subscriptions as follows:— 

25.—Deduction of Union Subscriptions. 
(1) The Commission shall deduct normal 

subscriptions as equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be 

completed by employees. Where the Commission 
requires a standard procuration form, that form 
shall be used. 

(3) Where required by the Commission or Union, 
the Union Secretary, or person acting in his/her 
stead, shall countersign all forms and forward them 
to the Commission's paymaster. 

(4) (a) The Commission shall commence 
deduction of subscriptions from the first full pay 
period following receipt of a completed Payroll 
Deduction Authority form and continue deducting 
throughout the employee's period of employment, 
except as provided in subclause (5) of this clause or 
until the Authority is cancelled in writing by the 
employee. 

(b) Where the Payroll Deduction Authority form 
authorises the Commission to deduct union 
subscriptions in accordance with the rules of the 
Union, the Union shall notify the Commission in 
writing of the level of union subscription to be 
deducted. The Commission shall implement any 
change to union subscriptions no later than one 
month after being notified by the Union except 
where the Union nominates a later date. 

(5) (a) The collection of any nomination fee, 
arrears, levies or fines are not the responsibility of 
the Commission. 

(b) Where a deduction is not made from an 
employee in any pay period, either inadvertently or 
as a result of an employee not being entitled to 
wages sufficient to cover the subscription, it shall be 
the employee's responsibility to settle the out- 
standing amount with the Union direct. 

(6) The Commission shall not make any 
deduction of subscriptions from an employee's 
termination pay on termination of service, other 
than normal deductions for the preceding pay 
period. 

(7) The Commission shall forward contributions 
deducted, together with supporting documentation, 
to the relevant union party to this award at such 
intervals as are agreed between the Commission and 
the Union. 

5. Insert new Clause 26.— Trade Union Training 
Leave as follows:— 

26.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause: 

(a) The Commission shall grant paid leave of 
absence to employees who are nominated 
by their union to attend short courses 
conducted by the Australian Trade Union 
Training Authority. 

(b) Paid leave of absence shall also be granted 
to attend similar courses or seminars as 
from time to time approved by agreement 
between the Union and the Commission. 

(2) An employee shall be granted up to a 
maximum of five days paid leave per calendar year 
for trade union training or similar courses or 
seminars as approved. However, leave of absence in 

excess of five days and up to 10 days may be granted 
in anyone calendar year provided that the total leave 
being granted in that year and in the subsequent 
year, does not exceed 10 days. 

(3) (a) Leave of absence will be granted at the 
ordinary rate of pay and shall not include shift 
allowances, penalty rates or overtime. 

(b) Where a public holiday or rostered day off 
(including a rostered day off as a result of working a 
38-hour week) falls during the duration of a course, 
a day off in lieu of that day will not be granted. 

(4) Subject to subclause (3) of this clause, shift 
workers attending a course shall be deemed to have 
worked the shifts they would have worked had leave 
not been taken to attend the course. 

(5) The granting of leave pursuant to the provi- 
sions of subclause (1) of this clause is subject to the 
operation of the Commission not being unduly 
affected and to the convenience of the Commission. 

(6) (a) Any application by an employee shall be 
submitted to the Commission for approval at least 
four weeks before the commencement of the course, 
provided that the Commission may agree to a lesser 
period of notice. 

(b) All applications for leave shall be 
accompanied by a statement from the relevant 
union indicating that the employee has been 
nominated for the course. The application shall 
provide details as to the subject, commencement 
date, length of course, venue and the authority 
which is conducting the course. 

(7) A qualifying period of 12 months in Govern- 
ment employment shall be served before an 
employee is eligible to attend courses or seminars of 
more than a half day duration. The Commission 
may, where special circumstances exist, approve an 
application to attend a course or seminar where an 
employee has less than 12 months service with the 
Commission. 

(8) (a) The Commission shall not be liable for any 
expenses associated with an employee's attendance 
at trade union training courses. 

(b) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours immediately before and after the 
course. 

GOVERNMENT RAILWAYS 
LOCOMOTIVE ENGINEMENS. 

Award No. 13 of 1973. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 250 of 1987. 

Between the West Australian Locomotive Engine 
Drivers', Firemen's and Cleaners' Union of 
Workers, Applicant and Western Australian 
Government Railways Commission, Respondent. 

Order. 
HAVING heard Mr M.D. McPolin on behalf of the 
Applicant and Mr A. Hassell on behalf of the Respon- 
dent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979, having 
satisfied itself that the terms of the General Order of the 
Commission No. 1195 of 1986, dated 24 April 1987, have 
been complied with, and by consent, hereby orders — 

That the Government Railways Locomotive 
Enginemens Award 1973 No. 13 of 1973 as 
amended, be further amended in accordance with 
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the following Schedule with effect from the 
beginning of the first pay period commencing on or 
after 10 March 1987. 

Dated at Perth this 15th day of June 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 10.—Total Rates of Pay: Delete this clause and 

insert in lieu thereof:— 
10.—Total Rates of Pay. 

An employer on whom this award is binding shall 
not increase the rate of wage payable to an employee 
on 24 December 1983, or otherwise vary the 
conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs except to the extent that any 
such increase has been authorised by the Commis- 
sion after that date. 

Item Total Rate 
No. Grade or Designation per week 

$ 
(1) Trainee Engineman: 

(a) A junior trainee engineman 
shaO be paid at the rate of the 
following percentages of the 
appropriate rate prescribed for 
item number 1 (b) (i) herein 
(i) Under 18 years 60% 185.10 
(ii) 18 yrs and under 19yrs 70% 216.00 
(iii) 19 yrs and under 20 yrs 80% 246.80 
(iv) 20 yrs and under 21 yrs 90% 277.70 
(v) Provided also that any 

trainee engineman under 21 
years of age qualified to 
act as fireman and/or 
driver's assistant shall be 
paid an additional 30 cents 
per week. 

(b) 21 years and over: 
(i) 1st year of adult service 308.50 
(ii) 2nd year of adult service 314.60 
(iii) Thereafter 320.90 

(c) Qualified to act as fireman or 
driver's assistant: 
(i) 1st year of adult service 312.60 
(ii) 2nd year of adult service 318.50 
(iii) Thereafter 325.10 

(d) When acting as a fireman or 
driver's assistant: 
(i) 1st year of adult service 317.00 
(ii) 2nd year of adult service 322.80 
(iii) Thereafter 329.60 

(2) Fireman or driver's assistant: 
(a) First Year 

(i) Less than one year adult 
service 326.90 

(ii) Over one year adult service 
but less than two years 332.70 

(iii) Over two years adult 
service 339.20 

Second year 
(i) Less than two years adult 

service 342.40 
(ii) Over two years adult 

service 349.00 
Third year 358.00 

67 W.A.I.G. 

Item Total Rate 
No. Grade or Designation per week 

$ 
(3) Fireman or driver's assistant qualified 

in driver's duties: 
(a) (i) 1st year 373.80 

(ii) 2nd year 391.30 
(iii) 3rd year 403.00 

(b) When acting as a driver 417.10 

(4) Shunting Fireman: A fireman or 
driver's assistant who at his own 
request or for health or disciplinary 
reasons is regressed to the grade of 
shunting fireman and is employed 
full time on shunting duties, shah be 
paid as follows: 
(a) First year 

(i) Less than one year adult 
service 315.60 

(ii) Over one year adult 
service, but less than two 
years 321.70 

(iii) Over two years adult 
service 327.80 

(b) Second year 
(i) Less than two years adult 

service 324.90 
(ii) Over two years adult 

service 331.20 
(c) Third year and thereafter 335.80 

(5) (a) Engine drivers (including diesel 
railcar driver and diesel 
locomotive driver). 
(i) 1st year 423.30 
(ii) Thereafter 427.70 
(iii) Special Class 432.90 

(b) Driver (so classified) not in 
receipt of the rate prescribed by 
(iii) hereof, who, in any week 
for the most part of his rostered 
week's work, drives a passenger 
train or freight train tabled at 
passenger speed 105 kilometres 
or more in one direction 432.90 

(6) Shunting Driver: An engine driver, 
who, at his own request, or for 
health or disciplinary reasons is 
regressed to the grade of shunting 
driver and is employed full time on 
shunting duties, shall be paid as 
follows:— 

(i) 1st year 360.30 
(ii) 2nd year and thereafter 384.50 

(7) (a) (i) A driver, whilst acting as a 
driver in charge of an out 
depot where six or more 
workers are stationed shall 
be paid the highest 
ordinary wage prescribed 
for engine drivers, and in 
addition the amount of 10.40 

(ii) A driver, whilst acting as a 
driver in charge of an out 
depot where less than six 
workers are stationed shall 
be paid the highest 
ordinary wage prescribed 
for engine drivers, and in 
addition the amount of 8.60 

(iii) Provided that on 
relinguishing the duties of a 
driver in charge, a driver 

(b) 

(c) 
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Item Total Rate 
No. Grade or Designation per week 

$ 
will revert to the wage he 
would have received had he 
not acted as driver in 
charge. 

(8) No driver shall be entitled to 
promotion from one class to another 
unless he satisfactorily passes any 
examination or test required by the 
head of the branch. 

(9) A driver whilst acting as sub- 
foreman shall be paid in accordance 
with the current award of the 
Railways Classification Board, 
provided that he shall not be paid a 
less rate than that prescribed in this 
Award for a driver in charge. 

(10) Permanent Cleaner: 
(i) 1st year of adult service 310.90 
(ii) 2nd year of adult service 321.70 
(iii) Thereafter 327.80 

(11) Kilowatt Allowance: 
(a) A locomotive driver, fireman, driver's 

assistant or worker acting as such, who in 
any shift works a train hauled by one or 
more operating diesel electric or diesel 
locomotives with a total rated kilowatt for 
traction specified hereunder shall, in 
addition to the wage prescribed in this 
clause, be paid an allowance as follows:— 

(i) For a period of four hours of more 
Up to and including 976 

kilowatts nil 
Over 976 kilowatts but 

not exceeding 2760 
kilowatts $14.00 

Over 2760 kilowatts $28.00 
(ii) For a period of less than four hours 

one-eighth of the appropriate 
allowance prescribed in (i) hereof 
for each hour or part thereof 
worked, calculated to the nearest 
10 cents, with any broken part of 10 
cents not exceeding five cents being 
disregarded. 
Provided that where a locomotive 
engineman commences a shift 
working a train entitling him to 
payment of a rate of allowance 
specified in this paragraph, the rate 
shall continue to apply throughout 
the shift irrespective of any 
variation in the locomotive kilo- 
watt rating. 

(b) The allowance shall stand alone and not be 
taken into consideration in the calculation 
of overtime, other penalty payments or 
guaranteed payment. 

(c) The provisions of this subclause shall not 
apply to a locomotive engineman perform- 
ing shunting duties at terminal depots. 

(12) (a) A fireman or driver's assistant working 
trains at Hampton and Redmine and being required 
to supervise and be responsible for the loading or 
unloading of a train shall be paid 80 cents per shift. 

(b) A fireman or driver's assistant working trains 
at Western No. 2 Collie shall be paid 15 cents per 
hour with a minimum of two hours for each train 
worked. 

(13) If during the currency of this Award the 
Western Australian Industrial Commission should 
prescribe a basic wage generally or in any district 
differing in amount from that now prescribed of 

$48.50 per week for adult males, then the rates 
herein prescribed shall be deemed to be increased or 
decreased as the case may be to the same extent as 
that present basic wage may be decreased or 
increased by the said Commission as aforesaid, so 
that the total rates prescribed shall remain constant. 

(14) Should the rates of pay provided in Clause 4 
of part (iii) of the Locomotive Enginemens Award 
1966 issued under the authority of the Common- 
wealth Conciliation and Arbitration Act and to 
which the Commissioners of Railways, Victoria, 
South Australia, Tasmania are respondents be 
varied, any variation to the rate per week in this 
clause which may result therefrom shall operate 
from the same date as the variations made to Clause 
4 in the first mentioned Award. 

(15) The rates prescribed in this clause for each 
classification of worker shall be the sum of the 
amount described as the Award Rate of Pay plus the 
amount of Service Pay payable to each worker in 
accordance with the Railways Incremental Payment 
Scheme as amended from time to time, provided 
that the Award Rate of Pay shall be the rate of pay 
for each classification of worker as at 30 June 1978 
and shall include any subsequent variation thereto 
made in accordance with subclauses 13 and 14 of 
this clause. 

(16) Where in this Award the Award Rate of Pay 
is referred to it shall mean the Award Rate described 
in subclause (15) of this clause. 

GOVERNMENT RAILWAYS 
LOCOMOTIVE ENGINEMENS. 

Award No. 13 of 1973. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 341 of 1987. 

Between the West Australian Locomotive Engine 
Drivers', Firemen's and Cleaners' Union of 
Workers, Applicant and Western Australian 
Government Railways Commission, Respondent. 

Order. 
HAVING heard Mr M.D. McPolin on behalf of the 
Applicant and Mr A. Hassell on behalf of the Respon- 
dent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979, having 
satisfied itself that the terms of the General Order of the 
Commission No. 1195 of 1986, dated 24 April 1987, have 
been complied with, and by consent, hereby orders — 

That the Government Railways Locomotive 
Enginemens Award 1973 No. 13 of 1973 as amended 
be further amended in accordance with the follow- 
ing Schedule with effect from the beginning of the 
first pay period commencing on or after 10 March 
1987. 

Dated at Perth this 15th day of June 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 34.—Shift Work: Delete this clause and insert 

in lieu thereof:— 
(1) On an afternoon shift which commences 

before 1800 hours and the ordinary time of which 
concludes at or after 1830 hours adult males and 



1182 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

juniors receiving the adult male rate will be paid an 
allowance of $1.26 an hour on all time paid at 
ordinary rate. 

(2) On a night shift which commences at or 
between 1800 hours and 0359 hours adult males and 
juniors receiving the adult male rate will be paid an 
allowance of $1.47 an hour on all time paid at 
ordinary rate. 

(3) On an early morning shift which commences 
at or between 0400 hours and 0530 hours adult males 
and juniors receiving the adult male rate will be paid 
an allowance of $1.26 an hour on all time paid at 
ordinary rate. 

(4) In addition to the hourly shift work allowance 
adult males and juniors receiving the adult male rate 
will be paid an allowance of $1.47 for any shift 
where the ordinary time commences or finishes at or 
between 0101 and 0359 hours. 

(5) Other juniors excluded from subclause (1) to 
(4) will be paid half the allowance for the same time 
on duty. 

(6) In calculating the allowances under this clause 
broken parts of an hour less than 30 minutes on any 
shift shall be disregarded and 30 minutes to 59 
minutes paid as one hour. 

GOVERNMENT WATER SUPPLY 
(Kalgoorlie Pipeline). 

Award No. 15 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 329 of 1987. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Water Authority of 
WA, Respondent. 

Order. 
HAVING heard Mr T. Palladia on behalf of the Appli- 
cant and Mr K. Richardson on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the Commis- 
sion No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders: 

That the Government Water Supply (Kalgoorlie 
Pipeline) Award 1981 No. 15 of 1981 as amended, 
be further amended in accordance with the 
following Schedule with effect from the beginning 
of the first pay period commencing on or after the 
3rd day of June 1987. 

Dated at Perth this 5th day of June 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 14.—Travelling Time and Allowances: Delete 

subclause (1) (a) of this clause and insert in lieu the 
following:— 

(1) (a) In respect of work carried out from an 
employer's depot: An allowance of $7.60 per day 
shall apply to all work located within a radius of 50 
kilometres of the main Post Office in the town in 
which the depot is situated. 

GOVERNMENT WATER SUPPLY, SEWERAGE 
AND DRAINAGE EMPLOYEES. 

Award No. 2 of 1980. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 328 of 1987. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Water Authority of 
WA, Respondent. 

Order. 
HAVING heard Mr T. Palladia on behalf of the Appli- 
cant and Mr K. Richardson on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the Commis- 
sion No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders: 

That the Government Water Supply, Sewerage 
and Drainage Employees Award 1981 No. 2 of 1980 
as amended, be further amended in accordance with 
the following Schedule with effect from the begin- 
ning of the first pay period commencing on or after 
the 3rd day of June 1987. 

Dated at Perth this 5th day of June 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 14.—Travelling Time and Allowances: Delete 

subclause (1) (a) of this clause and insert in lieu the 
following:— 

(1) (a) Within a radius of 50 kilometres of the 
GPO, Perth; $7.60 per day. 

MENTAL HEALTH NURSES CONSOLIDATED. 
Award No. 13 of 1947. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 396 of 1986. 

Between West Australian Psychiatric Nurses' Association 
(Union of Workers), Applicant and Honourable 
Minister for Health, Respondent. 

Order. 
HAVING heard Ms M. Laurence on behalf of the appli- 
cant and Mr J. Flood on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Mental Health Nurses' Consolidated 
Award 1981 No. 13 of 1947 as varied, consolidated 
and varied, be further varied in accordance with the 
following Schedule and that such variation shall 
have effect as from the beginning of the first pay 
period commencing on or after 1 May 1987. 

Dated at Perth this 26th day of June 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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Schedule. 
Clause 22.—Rates of Pay and Allowances: Delete this 

clause and insert the following in lieu: 
22.—Rates of Pay and Allowances. 

(1) The minimum rate of wages per week payable 
to workers under this Award shall be as follows: 

(a) Mental Health Nurse $ Per W eek 
(i) Grade II (Student Nurse) 

Adult 
1st year of training 281.80 
2nd year of training 297.10 
3rd year of training 318.70 
Students under 21 years of age 
1st year of training 263.10 
2nd year of training 279.50 
3rd year of training 295.20 
4th year of training 317.40 

(ii) Grade I (Registered Nurse) 
1st year of service 364.90 
2nd year of service 380.90 
3rd year of service 394.50 
4th year of service 404.50 
5th year and thereafter 

in grade 420.00 
(iii) Activities Nurse 453.50 
(iv) Community Mental Health Nurse 

1st year of service 457.80 
2nd year of service 469.60 
3rd year of service 481.60 
4th year of service 493.50 
A Community Mental Health 
Nurse shall commence at the first 
rate and proceed by annual incre- 
ments to the 3rd year of service in 
subparagraph (iv) of paragraph (a) 
of subclause (1) of this clause. 
A Community Mental Health 
Nurse with one post basic certifi- 
cate endorsed by the Nurses' Board 
of WA and required in his/her 
employment shall commence at the 
first year rate and proceed by 
annud increments to the 4th year 
of service in subparagraph (iv) of 
paragraph (a) of subclause (1) of 
this clause. 

$ Per Week 
(v) Administrative Nurse 485.30 
(vi) Community Mental Health 

Administrative Nurse 502.90 
(vii) Community Mental Health 

Administrative Nurse with 
One Post Basic Certificate ..515.30 

(b) Enrolled Mental Health Nurse 
(i) Student Enrolled Mental 

Health Nurse 
Adult Student 
1st year of training 265.90 
Thereafter 281.80 
Student under 21 years of age 
1st year of training 264.00 
Thereafter  280.40 

(ii) Registered Enrolled Mental 
Health Nurse 
1st year of service 324.40 
2nd year of service 332.00 
Thereafter  340.00 

(c) Provided that a Student Nurse in her 1st 
year and 2nd year of training shall only 
proceed to the next increment point in 
subclause 1 (a) (i) contingent upon passing 
the required examination. 

(2) (a) (i) Registered General Nurses undertaking 
training to obtain the Mental Health 
Nurses Certificate shall be paid the rate 
prescribed in the Nurses (Public Hospitals) 
Award 1968 for a 2nd year registered nurse 
for the duration of such training, 

(ii) A student nurse v/ho turns 21 years of age 
during a particular year of training shall 
automatically move to the adult rate of 
pay appropriate to the year of training. 

(b) Provided that a registered Enrolled Mental 
Health Nurse, Registered Enrolled Nurse, Mother- 
craft Nurse or Dental Nurse undertaking Mental 
Health Nurse training shall in the first and second 
year be paid at the rate prescribed for 2nd year. 

(c) Notwithstanding subclause (2) (b) the Director 
may for the purpose of fixing a rate of pay for a 
Registered Enrolled Nurse, Mothercraft Nurse or 
Dental Nurse undertaking Mental Health Nurse 
training take into account previous psychiatric 
nursing experience. 

(d) Registered Mental Health Nurses seconded 
from their employer to undertake training to obtain 
the Registered Nurses Certificate shall be paid an 
allowance that is the difference between the rates as 
a student nurse and the ordinary rate for a 2nd year 
Registered Mental Health Nurse. 

(3) Where the employer elects to provide Board 
and/or Lodging the provisions of the Board and 
Lodging (Public Hospitals) Award No. 16 of 1978 
will apply. 

(4) An allowance, equivalent to the difference 
between his or her ordinary daily rate and the 
ordinary daily rate of an Administrative Nurse, shall 
be paid per shift to a Nurse when employed as 
evening or night supervisor at Graylands, Heathcote 
or Lemnos between the hours of 3.45 p.m. and 7.30 
a.m. or as the Nurse in charge at Whitby between 
the hours of 3.30 p.m. and 7.00 a.m. 

(5) An allowance equivalent to 50 per cent of the 
difference between the ordinary daily rate of a 
Grade 1 nurse in his or her fifth year of service and 
the ordinary daily rate of an administrative nurse 
shall be paid to nurses who at 3.45 p.m. or 11.45 
p.m. take charge of a ward, but this allowance shall 
not be cumulative on the allowance prescribed in 
subclause (4) of this clause. 

(6) (a) For the purpose of fixing the rate of wage 
to be paid to an employee, the Director shall take 
into account previous psychiatric nursing experience 
in hospitals covered by this award and he may take 
into account previous psychiatric nursing experience 
in hospitals not covered by this award. 

(b) Notwithstanding the fixation of a rate by the 
Director pursuant to paragraph (a) of this sub- 
clause, when determining seniority for the purpose 
of the Government Employees (Promotions Appeal 
Board) Act 1945-60 in the promotion of an 
employee from Grade 1 in subclause (1) of this 
clause, the number of years of service with the 
employer in that Grade shall be taken in place of the 
rate of pay therein prescribed and fixed by the 
Director. 

(7) All ordinary time worked on any shift in 
excess of a spread of 12 hours shall be paid for at the 
rate of time and a half. 

(8) In addition to the ordinary wages prescribed 
in this clause special allowances as set out in this 
subclause shall be paid to:— 

(a) A nurse holding a post graduate diploma 
obtained from a recognised college of 
nursing, university or college of advanced 
education and required in his/her 
employment. 

$ per week 
(i) Six months'study 17.30 
(ii) 12 months'study 29.00 
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(b) A nurse holding a post basic certificate 
endorsed by the Nurses' Board of WA and 
required in his/her employment. 

$ per week 
(i) Six months' study 9.60 
(ii) 12months'study 13.50 

METAL TRADES (METROPOLITAN PERTH 
TRANSPORT TRUST). 

Award No. 1 of 1974. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 411 of 1987. 

Between the Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch, Applicant 
and Metropolitan (Perth) Passenger Transport 
Trust, Respondent. 

Interim Order. 
HAVING heard Mr T. Bickford on behalf of the appli- 
cant and Mr G. Wybrow on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Metal Trades (Metropolitan Perth 
Transport Trust) Award No. 1 of 1974 be varied in 
accordance with the following Schedule and that 
such variation shall have effect with respect to 
Clause 27.—Wages, subclauses (1), (2) and (6) (a) as 
from the beginning of the first pay period 
commencing on or after the 10th day of March 1987 
and for the balance of the Schedule as from the 
beginning of the first pay period commencing on or 
after the 11th day of June 1987. 

Dated at Perth this 15th day of June 1987. 

(Sgd.) W.S. COLEMAN, 
fL.S.l Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After 28.—Leave to 

Attend Union Business, add the following: 
29. Deduction of Union Subscriptions. 
30. Trade Union Training Leave. 

2. Clause 27.—Rates of Wages: Delete subclauses (1), 
(2) and (6) (a) of this clause and insert in lieu: 

(1) The total wage payable to adult employees 
classified in subclause (2) of this clause shall be as 
follows:— 

After 
1 year 

of service 
$ 

After 
2 years 

of service 
$ 

Group A  380.70 
Group B  373.30 
Group C  368.90 
Group D  366.80 
Group E  359.40 
Group F  354.00 
Group G  331.50 
Group H   319.20 
Group 1  311.00 
Group J  307.80 
Group K  300.30 
Group L  298.60 
Group M  296.70 
Group N  294.30 
Group O  292.10 
Group P  289.30 
Group Q  277.70 

(2) Classification: 
Automotive Electric Fitter  
Battery Fitter  
Blacksmith  
Electrical Fitter and/or Armature 

Winder   

Group 
F 
F 
F 

Electrician — Special Class  A 
First Class Machinist  F 
Fitter  F 
Fitter after 12 months' service in 

diesel injection room — $1.40 per 
week in addition to  F 

Motor Mechanic  F 
Welder — Special Class  E 
Welder — First Class  F 
Steam Cleaner  J 

(6) Minimum Wage: 
(a) Notwithstanding the provisions of this 

clause, no adult worker shall be paid less 
than $216.90 per week as ordinary rates of 
pay in respect of the ordinary hours of 
work prescribed by this award. 

3. After Clause 28 add the following new Clause 29.— 
Deduction of Union Subscriptions, as follows: 

29.—Deduction of Union Subscriptions. 
(1) The Trust shaE deduct normal subscriptions in 

equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be 

completed by workers. Where the Trust requires a 
standard procuration form, that form shall be used. 

(3) Where required by the Trust or Union, the 
Union Secretary, or person acting in his/her stead, 
shaE countersign aE forms and forward them to the 
Trust's paymaster. 

(4) (a) The Trust shall commence deduction of 
subscriptions from the first full pay period follow- 
ing receipt of a completed Payroll Deduction 
Authority form and continue deducting throughout 
the worker's period of employment, except as pro- 
vided in subclause (5) of this clause or until the 
Authority is cancelled in writing by the worker. 

(b) Where the Payroll Deduction Authority form 
authorises the Trust to deduct union subscriptions 
in accordance with the rules of the Union, the Union 
shall notify the Trust in writing of the level of union 
subscriptions to be deducted. The Trust shall imple- 
ment any change to union subscriptions not later 
than one month after being notified by the Union, 
except where the Union nominates a later date. 

(5) (a) The collection of any nomination fee, 
arrears, levies or fines are not the responsibility of 
the Trust. 

(b) Where a deduction is not made from a worker 
in any pay period, either inadvertently or as a result 
of a worker not being entitled to wages sufficient to 
cover the subscription, it shall be the worker's 
responsibility to settle the outstanding amount with 
the Union direct. 

(6) The Trust shall not make any deduction of 
subscriptions from a worker's termination pay on 
termination of service, other than normal deduc- 
tions for the preceding pay period. 

(7) The Trust shall forward subscriptions 
deducted, together with supporting documentation, 
to the relevant Union party to this award at such 
intervals as are agreed between the Trust and the 
Union. 

4. After Clause 29 add the following new Clause 30.— 
Trade Union Training Leave as follows: 

30.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause — 

(a) The Trust shall grant paid leave of absence 
to workers who are nominated by their 
Union to attend short courses conducted 
by the Australian Trade Union Training 
Authority. 
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(b) Paid leave of absence shall also be granted 
to attend similar courses or seminars as 
from time to time approved by agreement 
between the parties. 

(2) A worker shall be granted up to a maximum of 
five days' paid leave per calendar year for trade 
union training or similar courses or seminars as 
approved. However, leave of absence in excess of 
five days and up to 10 days may be granted in any 
one calendar year, provided that the total leave 
being granted in that year and in the subsequent year 
does not exceed 10 days. 

(3) (a) Leave of absence will be granted at the 
ordinary rate of pay and shall not include shift 
allowances, penalty rates or overtime. 

(b) Where a public holiday or rostered day off 
(including a rostered day off as a result of working a 
38-hour week) falls during the duration of a course, 
a day off in lieu of that day will not be granted. 

(4) Subject to subclause (3) of this clause, shift 
workers attending a course shall be deemed to have 
worked the shifts they would have worked had leave 
not been taken to attend the course. 

(5) The granting of leave pursuant to the provi- 
sions of subclause (1) of this clause is subject to the 
operation of the Trust not being unduly affected 
and to the convenience of the Trust. 

(6) (a) Any application by a worker shall be sub- 
mitted to the Trust for approval at least four weeks 
before the commencement of the course, provided 
that the Trust may agree to a lesser period of notice. 

(b) All applications for leave shall be 
accompanied by a statement from the relevant 
Union indicating that the worker has been nominat- 
ed for the course. The application shall provide 
details as to the subject, commencement date, 
length of course, venue and the Authority which is 
conducting the course. 

(7) A qualifying period of 12 months in govern- 
ment employment shall be served before a worker is 
eligible to attend courses or seminars of more than 
one-half day duration. The Trust may, where 
special circumstances exist, approve an application 
to attend a course or seminar where a worker has less 
than 12 months' government service. 

(8) (a) The Trust shall not be liable for any 
expenses associated with a worker's attendance at 
trade union training courses. 

(b) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours immediately before or after the 
course. 

METROPOLITAN MARKET TRUST. 
Agreement No. 9 of 1967. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 303 of 1986. 

Between Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the Metropolitan 
Market Trust, Respondent. 

Order. 
HAVING heard Mr C.V. Evans on behalf of the Appli- 
cant and Ms E. J. McAdam on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders:— 

That the Metropolitan Market Trust Agreement 
No. 9 of 1967 as varied, be further varied in 
accordance with the attached schedule and that such 

variation shall have effect as from the beginning of 
the first pay period commencing on or after the date 
herein. 

Dated at Perth this 20th day of May 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 18.—General Conditions: Following subclause 

(6) of this clause insert new subclause (7) as follows: 
(7) An employee who is the holder of an approved 

First Aid qualification shall be paid an allowance of 
$1.28 per day. 

MINERAL SANDS MINING AND PROCESSING 
INDUSTRY. 

Award No. 38 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 594 of 1986. 

Between the Australian Workers' Union, West Austr- 
lian Branch, Industrial Union of Workers, 
Applicant and Allied Eneabba Pty Ltd and Others, 
Respondents. 

Order. 
HAVING heard Mr M. Hall on behalf of the Applicant 
and Mr G.D. McKenzie on behalf of the Respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the Commis- 
sion No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Mineral Sands Mining and Processing 
Industry Award 1981 No. 38 of 1981 as amended, be 
further amended in accordance with the following 
Schedule with effect from the first pay period 
commencing on or after the 12th day of June 1987. 

Dated at Perth this 15th day of June 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 9.—Overtime: Delete the words "$4.21" 

and "$2.92" appearing in paragraph (c) of subclause (3) 
of this clause and insert in lieu the words "$4.30" and 
"$2.99" respectively. 

Delete the words $15.80 appearing in paragraph (f) of 
the subclause (3) and insert in lieu the words $18.80. 

2. Clause 19.—Travelling Allowance: Delete the 
amount of $1.15 appearing in subclause (1) of this clause 
and insert in lieu the amount of $1.18. 

3. Clause 27.—Wages: Delete the amount of $7.57 
appearing in subclause (3) — Industry Allowance of this 
clause and insert in lieu the amount of $7.74. Insert new 
subclause (3A) — An employee required to operate a 
vehicle equipped with self loading equipment shall be 
paid an additional 20 cents per hour or part thereof for 
all times so worked. 

4. Clause 31.—Clothing Allowance: 
(a) Delete the amount of $1.35 appearing in para- 

graph (a) of subclause (1) of this clause and 
insert in lieu the amount of $1.38. 

(b) Delete the amount of $34.70 appearing in para- 
graph )b) of subclause (1) of this clause and 
insert in lieu the amount of $35.50. 
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5. Clause 32.—Service and Attendance Pay Scheme: 
Delete subclause (1) of this clause and insert in lieu: 

(1) All employes, including apprentices shall be 
paid a Service and Attendance allowance in 
conformity with the following scales. 

$ 
Upon completion of six months 
continuous service 1.10 
Upon completion of 12 months 
continuous service 7.00 
Upon completion of two years 
continuous service 9.30 
Upon completion of three years 
continuous service 11.80 
Upon completion of four years 
continuous service 14.10 
Upon completion of five years 
continuous service 17.60 

NURSES (Welfare and Corrections). 
Award No. 3 of 1973. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 148 of 1987. 

Between the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Applicant and 
the Honourable Minister for Prisons and the 
Honourable Minister for Community Services, 
Respondent. 

Order. 
HAVING heard Ms H. Handmer on behalf of the appli- 
cant and Ms M. Kuhne on behalf of the respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Nurses' (Welfare and Corrections) 
Award No. 3 of 1973 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the date hereof. 

Dated at Perth this 5th day of June 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause2.—Arrangement: Delete "17 Allowances", 

and insert in lieu thereof "17 On Call". 
2. Clause 17.—Allowances: Delete this clause and 

insert in lieu the following: 
17.—On Call. 

(1) For the purpose of this award an employee is 
on call when she is directed by the employer to 
remain at such a place as will enable the employer to 
readily contact her during the hours when she is not 
otherwise on duty. In so determining the place at 
which the employee shall remain, the employer may 
require that place to be within a specified radius 
from her place of employment. 

(2) An employee shall be paid at 18.75 per cent of 
one thirty-eighth of the rate prescribed in the Nurses 
(Public Hospitals) Award No. 6 of 1968 for a 
registered general nurse in her third year for each 
hour or part thereof she is on call. Provided that 
payment in accordance with this paragraph shall not 
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be made with respect to any period for which 
payment is made in accordance with the overtime 
provisions of this award when the employee is 
recalled to work. 

(3) If the usual means of contact between the 
employer and the employee on call is a telephone 
and if the employee pays or contributes towards the 
payment of the rental of such telephone the 
employer shall pay the employee an amount being a 
proportion of the telephone rental calculated on the 
basis that for each seven days on which an employee 
is required to be on call the employer shall pay the 
employee one fifty-second of the annual rental paid 
by the employee. 

3. Clause 19.—Wages: Delete this clause and insert in 
lieu the following: 

19.—Wages. 
The minimum rate of wage per week payable 

under this award shall be as follows: 
Registered General Nurses 

Level 1 
2 
3 
4 
5 
6 
7 
8 
9 

Note: 
1. A registered nurse shall enter the service at 

Level 1 and shall proceed by annual increments to 
Level 4 unless otherwise specified in this subclause. 

2. A registered nurse with one post basic certifi- 
cate shall enter the service at Level 2 and shall 
proceed by annual increments to Level 5. 

3. A registered nurse with two post basic certifi- 
cates shall enter the service at Level 3 and shall 
proceed by annual increments to Level 8. 

4. A registered nurse with a post basic tertiary 
nursing qualification from a university or college of 
advanced education shall enter the service at Level 5 
and proceed by annual increments to Level 9. 

5. Where an employee who is designated "Senior 
Nurse" by the employer has not reached the pen- 
ultimate increment of that employee's range, that 
employee shall nevertheless be paid at that rate plus 
4.5 per cent whilst so designated. Advancement to 
the final increment shall occur in the same manner 
as would have been the case if the employee had not 
been designated as senior nurse and if the employee 
is still so designated, 4.5 per cent shall be added to 
the final increment. 

6. The determination of a salary range within 
these levels shall be at the discretion of the employer 
and will have regard for the qualification(s) required 
by the employer and used in the employee's 
employment. 

POLICE. 
Award No. 2 of 1966. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 438 of 1987. 

Between Western Australian Police Union of Workers, 
Applicant and Hon Minister for Police, 
Respondent. 

Order. 
HAVING heard Ms H.R. Puriri on behalf of the Appli- 
cant and Miss K. Burke on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 

$445.90 
$457.80 
$469.60 
$481.60 
$493.40 
$505.40 
$517.40 
$529.20 
$557.90 
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under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 1195 of 1986, dated 24 April 1987, have 
been complied with, and by consent, hereby orders — 

That the Police Award 1965 as amended, be 
further amended in accordance with the following 
Schedule with effect from the beginning of the first 
pay period commencing on and from the 1st day of 
January 1987. 

Dated at Perth this 3rd day of June 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
Delete Clause 16.—Prisoners Rations and replace with 

the following: 
16.—Prisoners Rations. 

(1) Where employees are called upon to ration 
prisoners, they shall be allowed $3.64 at stations in 
the North West and $3.31 at other stations. 

(2) The amounts prescribed in subclause (1) of 
this clause shall be reviewed on a six monthly basis 
from the date hereof. 

(3) Where the actual and necessary expenditure 
for any meal exceeds the foregoing amount for 
reasons of an emergency, as determined by the 
Commissioner of Police, the Commissioner of 
Police shaU determine an appropriate allowance to 
be paid for the period of that emergency. 

POLICE 
Award No. 2 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

Hon Minister for Police 
and 

Western Australian Police Union of Workers. 
No. 534 of 1987. 

POLICE AWARD 1965. 

Commissioned Police Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
Perth 3rd dayof June 1987. 

Salary — increase in Award rates — Commissioned 
Police Officers — Work Value Principle — 
increased work value shown — parties in agreement 
— salary increased by 4.7 per cent. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: This is an application brought 
by the Minister for Police to increase the salary of most 
commissioned officers in the Police Force. The claim is 
to increase the salary for a commander to $55 153, for a 
chief superintendent to $53 822, for a superintendent to 
$48 538, for a chief inspector to $45 022, and for an 
inspector to $42 724 per annum. In each case that repre- 
sents an increase of 4.7 per cent on the existing salary 
prescribed under the Police Award 1966. 
54991—4 

The claim is put as being one to offset the increased 
requirement for commissioned officers to work beyond 
what might be regarded as the normal 40 or 38 hour 
week, and to work shift work and the like without any 
recompense, for which non-commissioned officers are 
paid. 

The claim has a somewhat interesting history. It was 
prompted, it seems, by an application lodged in 
December of 1986 by the Police Union, seeking an 
amendment to the Award to provide that commissioned 
officers be paid overtime penalty rates and shift work 
penalties as is the case for non-commissioned officers. 
Not surprisingly, and in my view properly, the 
Commissioner of Police took the view that those sorts of 
penalties were inappropriate for commissioned officers. 
As a consequence, the parties met and have agreed that 
the salaries of the commissioned officers in question 
should be increased by 4.7 per cent to take into account 
these disabilities and work requirements beyond what 
might be regarded as the normal 38 or 40 hour week for 
commissioned officers in this State. 

The 4.7 per cent has some science about it. It arises 
because in 1982, or thereabouts, there was an increase in 
the salaries payable to police officers in Victoria of seven 
per cent for non-commissioned officers and 11.7 per cent 
for commissioned officers. I think it is fair to say that the 
salaries of police officers in this State have had a history 
of a fairly close tie, if not a direct nexus, with the salaries 
payable to police officers in Victoria and as a conse- 
quence, in 1982, the salaries of all police officers in this 
State covered by the Police Award were increased by 
seven per cent. There was no differentiation between 
commissioned officers and non-commissioned officers, 
as there was in Victoria. The parties cannot explain why 
that was, although it is common ground that the Union 
did not seek anything more than the seven per cent 
increase. This application in effect seeks to remedy that. 

The application is not brought under the principle of 
comparative wage justice. Indeed, given the Commis- 
sion's Wage Fixing Principles it could not succeed if it 
were brought on that basis. Rather, as I understand it, 
the claim, if not brought expressly under the Work Value 
Principle, is brought on the basis that there have been 
changes in the conditions under which the work required 
of commissioned officers is performed. If that be the 
case, clearly it would fall within the changes envisaged 
under the Work Value Principles and thus is something 
which could be entertained by the Commission. 

The changes in conditions under which the work is 
performed are really, in a nutshell, said to be increased 
hours of work well beyond what was hitherto expected of 
commissioned officers and to some extent a newfound 
requirement to work in the field. 

The unchallenged evidence before me from commis- 
sioned officers is that over the last three years at least a 
much greater demand has been placed on commissioned 
officers in the Force. That has been principally as a result 
of the community's desire to question its police force 
much more than was the case in the past. Many of the 
commissioned officers have spoken of an increase in 
accountability resulting from public concern at the way 
in which police officers go about their duties. I accept 
quite unreservedly what the officers have said about that. 
Indeed I think it would be naive to suggest that the 
activities of police officers are not scrutinised more 
thoroughly by the public than they were in the past. I 
think, as the witnesses have clearly indicated, that this 
appears to have grown markedly in the last three years or 
thereabouts. 

Where once the community was prepared to accept 
near enough as being good enough for its police officers 
that is now not the case. Clearly, the Commissioner of 
Police has recognised that by his requirement that the 
commissioned officers, by definition the most senior 
officers in the force, be more directly involved in the day 
to day activities of the Police Force. 
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This has meant, as one of the witnesses in a very 
comprehensive way indicated, that commissioned 
officers now have to go into the field more frequently 
than once was the case, even to the point where one 
commissioned officer testified that he has been put in a 
position where he has had to effect arrests. I accept his 
evidence that in the not too distant past that was some- 
thing quite unheard of. This extra field work has meant 
that the administrative work and paperwork which 
commissioned officers once might have expected to have 
performed in what I choose to call normal hours of duty, 
although I suppose a police officer is in strict terms never 
off duty, now may have to be done outside these hours. 
There has also been an increase in the demands on 
commissioned officers to attend civic functions and take 
a place on committees of public bodies in order to obtain 
a sound public response to the activities of the Force. 
Every commissioned officer who appeared before the 
Commission has given in evidence that he regularly 
works a good deal more than the standard 38 hour week, 
and that of recent years the problem has become more 
acute than it once was. Indeed, on the evidence before 
me, it seems that regional officers are working in the 
order of 12 hours a day if not more and during the 
normal week are also required to work on weekends 
more than they have in the past. I should hasten to say 
that work is done without any extra recompense, some- 
thing which of course does not apply in the case, by and 
large, of the non-commissioned officers. 

In addition, the evidence is that there has been an 
increase in the volume of paperwork due to the recent 
extension of the Ombudsman's authority. Obviously his 
supervisory role has meant that commissioned officers 
have to prepare, in a detailed way, reports, the nature of 
which in the past they were not required to complete. In 
addition the evidence is that the number of internal 
inquiries, which by their nature are carried out by 
commissioned officers, has grown dramatically in recent 
years. Many of the enquiries necessitate interviews 
outside of normal daylight hours. I can therefore readily 
accept what the commissioned officers have said to the 
Commission in respect of their duties. Thus I am pre- 
pared to accept that there has been a substantial change 
in the last three or four years in particular, although I 
have no doubt that to some extent it has been a gradual 
change in the environment in which they are called upon 
to work, for which they have received no increased 
recompense. 

The problem in these matters, as with all wage fixing 
tasks, is to fix an appropriate quantum of recompense. 
The parties have struck on a figure of 4.7 per cent. Given 
the history of how that 4.7 per cent is struck, I do not 
think it can be said to be entirely unreasonable. If the 
salaries were increased by 4.7 per cent, as the parties 
propose, still it would leave commissioned officers in 
New South Wales, except those with the rank of 
inspector, being paid somewhat more than officers in 
this State. The officers in this State, it seems, would 
become on average the second highest paid in the nation, 
but they would not be far ahead of their counterparts in 
Victoria, and slightly more ahead of their counterparts in 
South Australia. This would suggest overall that the pro- 
posed salaries are an appropriate measure of the value of 
the work of each classification. Clearly, each case has to 
be looked at on its own, and I think, given the historical 
basis for fixing salaries in this State; given the changes 
which have been outlined by the various commissioned 
officers, that an increase of the existing rates by 4.7 per 
cent is not altogether unreasonable. I am therefore 
prepared to sanction the agreement, on the basis that 
there has been a change in work value since the salaries 
were last adjusted under the Work Value Principle. 

In the circumstances I am prepared to make an amend- 
ment to the Award. I do, however, want to make it clear 
to the parties that if and when consideration of the 
second tier comes to be a matter of concern to the parties, 
any changes relied upon in these proceedings cannot be 
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the subject ot a claim for an increase under the second 
tier. One thing the Principles are clear about is that there 
should be no double counting. 

Appearances: 
Mr J.D. Miller for the Applicant. 
Mr P.J. Stingemore for the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 534 of 1987. 

Between Hon Minister for Police, Applicant and 
Western Australian Police Union of Workers, 
Respondent. 

Order. 
HAVING heard Mr J.D. Miller on behalf of the Appli- 
cant and Mr P.J. Stingemore on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 1195 of 1986, dated 24 April 
1987, have been complied with, and by consent, hereby 
orders — 

That the Police Award 1965 as amended, be 
further amended in accordance with the following 
Schedule with effect from the beginning of the first 
pay period commencing on and from the 1st day of 
April 1987. 

Dated at Perth this 3rd day of June 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
Delete Clause 6 (1) (a) and insert in lieu the following: 

(1) The rates payable in respect of the ordinary 
hours of duty shall be as prescribed hereunder. The 
rates prescribed for Commissioned Officers include 
allowances for all duties performed beyond 40 hours 
per week and for work performed on public 
holidays, at weekends and for shift work. 

The salaries to be paid to a member designated in 
this paragraph shall be in accordance with the 
following scale: 

$ 
per annum 

(a) Commissioned Officers: 
Commander 55 153 
Chief Superintendent 53 822 
Superintendent 48 538 
Chief Inspector 45 022 
Inspector 42 724 

POLICE. 
Award No. 2 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

Hon Minister for Police 
and 

Western Australian Police Union of Workers. 
No. 575 of 1986. 
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POLICE AWARD 1965. 

Police Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
Perth 19th day of June 1987. 

Allowances — travel allowance — fare allowance — 
deletion of first class airfares sought — claim upheld 
— Award varied. 

Reasons for Decision. 
THE COMMISSIONER: The Police Award 1965 deals 
with travelling allowances payable to members of the 
Police Force in various ways. Clause 10.—Travelling 
Allowances, by subclause (10) provides that a police 
officer "who travels on official business shall be allowed 
first class fares" in addition to reimbursement of any 
incidental expenses. Clause 24.—Fares Whilst Travelling 
provides in addition, as follows:— 

(1) An employee when travelling on duty or on 
transfer by coastal boat or train (except when 
actually escorting prisoners) shall be provided with 
saloon accommodation on boat and first class 
accommodation on train. Similar accommodation 
shall be provided for the wife and family of an 
employee on transfer. 

(2) When travelling overnight by train first class 
sleeping accommodation shall be provided by the 
Department, if available, provided that when a 
sleeping berth is provided, the bed allowance will 
not apply. 

Finally, Clause 11.—Relieving Allowances by 
subclause (4) provides that an officer who travels in his 
own motor vehicle to a new locality in order to perform 
his duties is to be reimbursed for the return journey on 
the basis of the motor vehicle allowance provided by the 
Award but, by subparagraph (b), the reimbursement, 
where the vehicle is only used for that journey, is not to 
"exceed the cost of the first class fare by public 
conveyance which otherwise would be utilised for such 
return journey." 

In June of 1986 as part of its attempt to "reduce the 
costs of public administration", due to the revenue limits 
imposed upon the State, the Government decreed that 
"overseas and interstate travel by those travelling at 
government expense, except Ministers and departmental 
heads, will be economy class instead of first class as at 
present for many government employees." In order to 
give effect to that policy the Applicant has instituted 
these proceedings to remove the entitlement to first class 
travel as prescribed in Clauses 10 and 11 of the Award. 
Although the application, by its terms, has the potential 
to affect travel arrangements other than those by air, the 
Applicant intends only that the change apply in respect 
of interstate and overseas air travel. 

The Applicant submits that the travelling allowances 
prescribed by the Award traditionally have been based 
on those applying in the State Public Service. Provisions 
similar to Clauses 10 (10) and 11 (4) (b) were repealed, 
over the objection of the Civil Service Association, by the 
Public Service Arbitrator in making the Public Service 
(Miscellaneous) Allowances Award 1976. Previously the 
Public Service Allowances (Miscellaneous) Agreement 
1971 had contained provisions similar to those now in 
question under the Police Award. Although that decision 
was based on jurisdictional questions raised under the 
Public Service Arbitration Act since repealed, the 
Arbitrator indicated that he would in any event have 
ruled against the Association because while the provision 
in question "may have been justified in an era of land 
and sea transport, present conditions bring the question 
into the area of government policy, better dealt with by 
regulation or administrative instruction." The Applicant 
invited the Commission to follow that course on this 
occasion. 

The Applicant argued that the provision of fares is 
more appropriately dealt with by Administrative 
Instruction since government employees are not called 
upon to outlay the cost of tickets, rather they are 
provided with a ticket paid for by the Crown. For the 
great bulk of government employees travel arrangements 
are dealt with by Administrative Instruction. In the 
circumstances the same arrangement should apply to 
members of the Police Force. The Applicant pointed out 
that as far as it was aware there were only two awards of 
this Commission covering government employees which 
contained provisions similar to those now in question. 
One, of course, was the Police Award and the other 
being the Tertiary Education (Non-academic Staff) 
Award 1981 which for these purposes was of no practical 
consequence since non-academic staff rarely, if ever, 
travelled interstate or overseas on official business. 

Furthermore, the Applicant suggests that whilst first 
class travel in all cases as of right may have been justified 
in an era of sea and rail travel, the same could not be said 
in an era of travel by modem jet aircraft. In effect its 
argument was that services provided by economy class air 
travel were adequate and those provided by first class 
more than adequate. Moreover, it was claimed that much 
of the travel interstate and overseas by members of the 
Police Force was in connection with escort duty but it 
was an acknowledged practice of the airlines to insist that 
police officers engaged in escort duty should travel 
economy class and so the scope to travel first class was 
limited. 

The Respondent for its part suggested that the benefit 
of first class travel was of long standing and should not 
be interfered with lightly. The cost benefit was said to be 
minimal. Frequently when police officers travel inter- 
state or overseas they are required to peruse or otherwise 
attend to papers which are confidential in nature. It is 
impossible to protect this confidence in economy class 
having regard to the aircraft seating arrangements. 
Furthermore, the need to preserve the status and high 
public image of police officers demanded that they 
continue to travel first class rather than economy class. 
The practice of travelling economy class whilst on escort 
duty is nothing new. It has been the practice at least since 
1918, yet the various police awards and agreements, at 
least since 1926, have otherwise provided for first class 
travel either by boat or train and since 1961 for all travel. 

Originally, and not suprisingly, the prescription 
relating to first class fares was limited to travel by boat or 
train. That benefit was originally limited to non- 
commissioned officers. The Union in 1923 unsuccess- 
fully sought an extension of the benefit to all members of 
the police force in this State following such an extension 
to the Queensland Force in 1919. It was rejected on the 
grounds of cost, and it seems, because non-commission- 
ed officers and constables of the Police Forces in New 
South Wales, Victoria and South Australia travelled 
second class. However, the Police Agreement No. 25 of 
1926, the first registered industrial agreement covering 
the Police Force in this State, extended the benefit to all 
members of the Force. That benefit has remained to this 
day in the form of Clause 24 of the Award. The broader 
benefit covering travel at large, embodied in Clause 20, 
has a more clouded history. It first appeared by consent 
in the Police Award of 1961 and was in the same terms as 
the provisions then applying in the State Public Service. 

Whatever may have been the history of the provisions 
now in question, the fact is that they are now no longer 
consistent with the arrangements for the great majority 
of employees in the public sector. Moreover, it is fair to 
say that since the provisions were first inserted into the 
Police Award in 1961 there has been a significant change 
in the nature of air travel, if only because the intro- 
duction of jet aircraft has considerably shortened 
travelling times over the same distances. 

It is common ground that the conditions of employ- 
ment prescribed under the Police Award are based on 
those applying in the Public Service or in the police 
forces of other States, particularly Victoria. Equally, it is 
common ground that the travelling allowances pre- 



1190 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

scribed under the Award are based on those fixed for the 
Public Service of this State. The Public Service now no 
longer enjoys an award prescription of the kind in 
question it having been removed, as indicated, in 1976 
and the benefit of first class air travel having been 
removed by Administrative Instruction last year. 

Prior to last year public servants, like the Police Force, 
had enjoyed the benefit of first class travel, originally 
based on sea and rail travel, for a very long time, at least 
since 1916. For the Police Force to retain that benefit 
would, in effect, break the nexus that has existed in the 
past with the allowances prescribed for the Public 
Service. Although that nexus might literally be said to 
have been broken in 1976 with the making of the Public 
Service (Miscellaneous) Allowances Award 1976, the fact 
is that in reality it was broken with the changing of the 
Administrative Instruction to which reference has been 
made, which change was made only shortly before these 
proceedings were instituted. Moreover, the parties still 
continue to rely on the relevant provisions for the Public 
Service in making adjustments to the travelling 
allowances and relieving allowances. Indeed the 
provisions of Clause 10 (14) of the Award provide for 
automatic adjustment based on changes in the Public 
Service. It is difficult to see why the Applicant should not 
rely on this link to align those in the Police Force with 
those in the Public Service. Furthermore, it is not merely 
a case of the Force following the standard which applies 
in the Public Service. The change accords with what is 
now the norm for the great bulk of those employed in the 
public sector of this State. 

Further, the indications are that at least in Victoria, 
New South Wales and South Australia all members of 
those Police Forces do not have an entitlement to first 
class air travel. Thus even if one looks to the other 
traditional precedental source for determining 
conditions of employment for police in this State it is not 
easy to justify a retention of an absolute right to first 
class travel by air is now the case. In Queensland it 
appears that the Police Force at large still has a right to 
first class air travel. The basis for that was not explained. 
However, it is to be noted that in 1927, when the first 
Police Award was made in this State, the Court of 
Arbitration rejected a claim by the Union to grant 
conditions applying in Queensland, the Court preferring 
to set its own standards [see in re: Police Award (1929) 8 
WAIG 337, 338], Whilst it may have been the case that 
the Applicant, in 1923 or thereabouts, was moved to seek 
first class travel benefits for all members of the Police 
Force because that was a benefit enjoyed by the Force in 
Queensland it cannot be said that there is by any measure 
a nexus in this respect between the conditions of employ- 
ment as they apply in Queensland and this State. 

Times change and with it the nature of the working 
environment. Indeed, in the case of police officers that is 
no better illustrated than by reference to the views 
expressed by the then President of the Court of Arbitra- 
tion in handing down the first award for the Police Force 
in this State. On that occasion, after noting the qualities 
required of a police officer, he indicated as follows:— 

On the other hand, his duties are, generally 
speaking not of a fatiguing nature. They have been 
well described as passive. He achieves his objective 
of obedience to the law and general good behaviour 
in a community more by virtue of the prestige of his 
office than by any resort to physical force except in 
cases of emergency, which, in a well-ordered 
community like ours, are not of frequent 
occurrence. 

Conditions of employment in awards must reflect the 
modern working environemtn, just as should the wages 
and salaries therein prescribed. No one could seriously 
suggest that modern jet air travel can be likened to travel 
by sea or by rail. Sea and rail journeys were generally 
long enough to justify the material benefits resulting 
from first class travel in preference to second class. The 
provision of second class accommodation was often by 
any standard spartan. That could not fairly be said of 
modern economy class air travel. I do not think that the 

standard of travel offered by economy class air travel is 
such that it would be unreasonable to expect police 
officers to utilise it in preference to first class. Whilst the 
comforts are not as great as those provided for first class 
passengers, I would have thought they were more than 
adequate, given that most journeys by air are measured 
in hours, rather than days. 

I would find it very hard to accept that the prestige of a 
police officer would suffer in the minds of reasonable 
members of the public if they were observed to travel by 
air in economy class rather than first class. Indeed, there 
is much to suggest that because of the present concern in 
the minds of many over excesses in the public sector, 
their prestige would suffer more by travelling first class 
than by economy. 

To insist that members of the Police Force travelling 
interstate and overseas, to conferences or to take up 
escort duty, should travel first class when they are unable 
to travel other than economy when performing the 
arduous task of escort duty does seem somewhat 
incongruous. I do not suggest that that is a recent 
phenomenon but that does not make it any less incon- 
gruous. The Respondent suggests that there is a need for 
police officers to be in a position to read official papers in 
confidence whilst en route to their destination. I would 
have thought that even with first class seating arrange- 
ments that would be difficult to achieve, although I do 
concede it is more likely to be achieved there than in 
economy class. If it be that police officers must, of 
necessity, read these papers whilst so travelling, and will 
no longer be able to do so, that is clearly something the 
Applicant will have to take into account in making the 
necessary travel arrangements. The Applicant seeks only 
to remove the unqualified right to travel first class. Its 
application does not prohibit officers from travelling 
first class where the Applicant thinks it appropriate in 
any given case. 

The parties drew attention to the decision of the 
Australian Conciliation and Arbitration Commission in 
re Professional Engineers (State Energy Commission of 
Australia) Award 1978 (1984) 292 CAR 328. That case 
dealt with a claim to remove an award entitlement of first 
class air travel for professional engineers employed in the 
State Energy Commission. The claim was based on 
improved standards of air travel and cost savings. In that 
case Barnes C. refused to accede to the claim, save in 
respect of journeys occupying less than three hours. 
Those shorter journeys were to be travelled in business 
class. In so holding, the Commissioner felt satisfied that 
his decision broke "no new ground". He concluded that 
"(a) somewhat similar standard applies in other areas of 
public employment, such as the Queensland Public 
Service, the Queensland Electricity Generating and 
Supply Industry and the State Energy Commission of 
Victoria, all being employments were flights in excess of 
three hours duration are regarded as warranting first 
class travel and I see no reason to treat Western 
Australian based engineers differently because of the 
longer distances involved in travelling to the east". That 
decision is, of course, not binding on this Commission 
and, as Parker J. noted in the Timber Industry Dispute 
(1905) 4 WAAR 171, the Commission is bound to act 
according to its own concept of equity, good conscience 
and the substantial merits of a particular case, not the 
equity and good conscience of another Court. Further- 
more, whilst there might have been a standard in the 
electricity generating industry for engineers, there is 
clearly no such standard for various police forces, as 
already indicated. Moreover, since that decision the 
standard for those employed in the public sector of this 
State has changed away from first class air travel to 
economy class air travel. In all these circumstances I find 
it difficult to see why police officers should be treated 
differently to most others employed in the public sector. 

To the extent that the claim relies on costs savings, it 
has to be acknowledged that the savings are minimal. It 
appears that annually they will be in the order of $50 000 
or thereabouts. Most of the air travel by police officers 
on official business is on intrastate journeys. First class 
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travel is generally not available on those occasions and 
the Award thus incapable of performance. However, 
there are, nonetheless, financial savings to be made and 
in the current economic climate I do not think one can 
ignore that entirety; a start has to be made somewhere. 

It follows that I am prepared to grant the claim to the 
extent that it applies to air travel to comply with the new 
public sector standard. In the circumstances I am 
prepared to leave unaltered Clause 24, in respect of 
which no claim is made, although I suspect it is now 
largely an anachronism. 

Appearances: 
Mr J.D. Miller for the Applicant. 
Mr P.J. Stingemore for the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 575 of 1986. 

Between Hon Minister for Police, Applicant and 
Western Australian Police Union of Workers, 
Respondent. 

Order. 
HAVING heard Mr J.D. Miller and later Miss K. Burke 
on behalf of the Applicant and Mr P.J. Stingemore on 
behalf of the Respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979, having satisfied itself that the terms of the 
General Order of the Commission No. 1195 of 1986, 
dated 24 April 1987, have been complied with, hereby 
orders — 

That the Police Award 1965 as amended, be 
further amended in accordance with the following 
Schedule with effect on and from the 1st day of July 
1987. 

Dated at Perth this 19th day of June 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 10.—Travelling Allowance: Delete 

subclause (10) and insert in lieu thereof: 
(10) An employee who travels on official 

business, in addition to any reimbursement of 
expenses at the appropriate rate prescribed by this 
clause, shall be reimbursed reasonable incidental 
expenses such as tram, bus or motor fares, if, in the 
opinion of the Commissioner, such expenses were 
warranted. 

2. Clause 11.—Relieving Allowance: Delete subclause 
(4) (b) and insert in lieu thereof: 

(b) Where the officer will not be required to 
maintain a motor vehicle for the performance of the 
relieving or special duties, reimbursement shall be 
on the basis of one half of the appropriate rate of 
hire as prescribed by Clause 13.—Allowance for Use 
of Employee's Own Vehicle. Provided that the 
maximum reimbursement under this subparagraph 
shall not exceed the cost of the fare by public 
conveyance which otherwise would be utilised for 
such return journey. 
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PRIVATE HOSPITAL EMPLOYEES. 
Award No. 27 of 1971. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1153 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and St John of God 
Hospital and Others, Respondents. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Ms S. Rappolt on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Private Hospital Employees Award No. 
27 of 1971 as varied, consolidated and varied, be 
further varied in accordance with the following 
Schedule and that such variation shall have effect as 
from the beginning of the first pay period 
commencing on or after the date herein. 

Dated at Perth this 19th day of June 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 7.—Hours: Delete subclause (1) of this 

clause and insert the following in lieu: 
(1) From 1 July 1985 and in the case of employees 

at the Silver Chain Nursing Association Inc from 1 
April 1985 and subject to the provisions of this 
award the ordinary hours of duty shall be an average 
of 38 per week with the hours actually worked being 
40 per week or 80 per fortnight to be worked eight 
hours per day on any five days of the week or 10 
days of the fortnight. 

Except where provided elsewhere the ordinary 
hours shall be worked: 

(a) With two hours of each week's work 
accruing as an entitlement to a maximum 
of 12 accrued days off in each 12 month 
period. The accrued days off shall be taken 
in a minimum period of one week made up 
of five consecutive accrued days off in 
conjunction with a period of annual leave 
or at a time mutually acceptable to the 
employer and the employee; or 

(b) With 0.4 of an hour per day accruing as an 
entitlement to take the 20th day in each 
cycle as an accrued day off in conjunction 
with other days off. 

Provided that an employee who at the completion 
of a 20 day work cycle has not accrued sufficient 
hours to enable him to take a full paid shift off duty 
will continue past the 20 day work cycle until 
sufficient hours have accrued to enable him to take a 
full paid shift off duty. 

2. Clause 15.—Annual Leave: Delete subclause (2) of 
this clause and insert the following in lieu: 

(2) Prior to commencing leave each employee 
shall be paid for that period of leave as follows — 

(a) Where an employee has worked less than 
the full time hours per week specified in 
Clause 7.—Hours of this award over the 
accrual period for which annual leave is 
being taken the hours for which payment is 
made shall be calculated on an average of 
the number of hours worked per week 
during the accrual period. 

(b) At the rate of wage the employee would 
have received had she not proceeded on 
leave. In the case of rostered employees 
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that wage shall include the shift work and 
weekend penalties that employee would 
have received had she not proceeded on 
leave. 
Where it is not possible to calculate the 
shift and weekend penalties the employee 
would have received the employee shall be 
paid the average of such payments made 
each week over the four weeks prior to 
taking the leave; or 

(c) At the rate of wage shown in Clause 
34.—Wages of this award for her class of 
work and in addition be paid a loading of 
17.5 per cent of that wage for two thirds of 
any leave due in each year and for the 
remaining one third of the leave due in 
each year be paid according to paragraph 
(b) of this subclause, whichever is the 
greater. 

(d) Provided that employees to whom 
subclause (5) of this clause applies may be 
paid a loading of 17.5 per cent for five 
sevenths of any leave due in each year in 
lieu of the two thirds of any leave due in 
each year. 

3. Clause 19.—Uniforms: Delete subclause (6) of this 
clause and insert the following in lieu: 

(6) Subject to the provisions of subclause (5) no 
claim shall be made to amend the provisions of this 
clause before 1 July 1988. Except that in the case of 
employees of Silver Chain Nursing Association Inc 
the date of 1 April 1988 shall apply in lieu of 1 July 
1988. 

PSYCHIATRIC NURSES (PUBLIC HOSPITALS). 
Award No. 14 of 1973. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 397 of 1986. 

Between West Australian Psychiatric Nurses' Associa- 
tion (Union of Workers), Applicant and Board of 
Management, Royal Perth Hospital and Sir Charles 
Gardiner Hospital, Respondents. 

Order. 
HAVING heard Ms M. Laurence on behalf of the appli- 
cant and Mr J. Flood on behalf of the respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Psychiatric Nurses' (Public Hospitals) 
Award 1973 No. 14 of 1973 as varied, consolidated 
and varied be further varied in accordance with the 
following schedule and that such variation shall 
have effect as from the beginning of the first pay 
period commencing on or after the 1st day of May 
1987. 

Dated at Perth this 26th day of June 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 17.—Rates of Pay and Allowances: Delete this 

clause and insert the following in lieu: 
17.—Rates of Pay and Allowances. 

An employer on whom this award is binding shall 
not increase the rate of wage payable to an employee 
on 24 December 1983, or otherwise vary the 
conditions of employment applicable to an 

employee on that date so as to increase that 
employer's labour costs except to the extent that any 
such increase has been authorised by the Commis- 
sion, after that date. 

(1) The minimum rate of wages per week payable 
to workers under this award shall be as follows: 

$ per week 
(a) Psychiatric Nurses 

1st year of service 364.90 
2nd year of service 380.90 
3rd year of service 394.50 
4th year of service 404.50 
5th year of service 420.00 

(b) Deputy Charge Nurse 441.00 
(c) Community/Clinic Psychiatric 

Nurse 445.20 
(d) Charge Nurse 485.30 
(e) Superintendent of Nursing 536.20 
(f) Psychiatric Nursing Aides 

1st year of service 324.40 
2nd year of service 332.00 
3rd year of service 340.00 

(2) A Psychiatric Nurse who is in charge of a 
ward, department or floor during the off duty 
period of a Charge Nurse, as defined under the 
Nurses' (Public Hospitals) Award 1968, as varied 
shall be paid an allowance equivalent to the 
difference between the ordinary daily rate of a 
Registered General Nurse on the thereafter rate and 
the ordinary daily rate of a first year Charge Nurse 
under the Nurses (Public Hospitals) Award. 

For the purpose of this subclause "off duty 
period" shall mean the period of time between the 
termination of duty on one shift and the commence- 
ment of duty on the next succeeding shift. 

(3) For the purpose of fixing the rate of wage to 
be paid to a worker the employer shall take into 
account previous psychiatric nursing experience. 

(4) In addition to the wages prescribed in this 
award, special allowances as set out in this subclause 
shall be paid to — 

(a) A nurse holding a post graduate diploma 
obtained from a recognised college of 
nursing, university or college of advanced 
education and required in his/her 
employment. 

$ per week 
(i) Six months'study 17.30 
(ii) 12 months'study 29.00 

(b) A nurse holding a post basic certificate 
endorsed by the Nurses' Board of WA and 
required in his/her employment. 

$ per week 
(i) Six months'study 9.60 
(ii) 12months'study 13.50 

ROOF TILE FIXERS. 
Award No. 20 of 1975. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 644 of 1983. 

Between the Federated Brick, Tile and Pottery Industrial 
Union of Australia (Union of Workers) Western 
Australian Branch, Applicant and Bristile Limited 
and Others, Respondents. 
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Order. 
HAVING heard Mr J.R. Bainbridge on behalf of the 
Applicant and Mr K.J. Farrell on behalf of the Respon- 
dents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 1195 of 1986, dated 24 April 
1987, have been complied with, and by consent, hereby 
orders — 

That the Roof Tile Fixers' Award No. 20 of 1975 
as amended, be further amended in accordance with 
the following Schedule with effect from the begin- 
ning of the first pay period commencing on or after 
the 18th day of June 1987. 

Dated at Perth this 22nd day of June 1987. 

(Sgd.) O.K. SALMON, 
[L.S.l Commissioner. 

Schedule. 
1. Clause 6.—Hours: Delete this clause and insert in 

lieu the following:— 
6.—Hours. 

(1) The ordinary hours of work shall be an 
average of 38 hours per week to be worked on one of 
the following bases: 

(a) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(b) 76 hours within a work cycle not exceeding 
14 consecutive days; or 

(c) 114 hours within a work cycle not exceed- 
ing 21 consecutive days; or 

(d) 152 hours within a work cycle not exceed- 
ing 28 consecutive days. 

(2) The ordinary hours of work shall not exceed 
eight hours per day Monday to Friday inclusive. 

(3) Provided a roof tiler can be called on to work 
Saturday, such work to be counted as part of his 38 
hour week if necessary to make up lost time. 

2. Clause 9.—Wages: Delete this clause and insert in 
lieu the following:— 

9.—Wages. 
An employer on whom this award is binding shall 

not increase the rate of wage payable to an employee 
on the 10th day of March 1987, or otherwise vary the 
conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs except to the extent that any 
such increase has been authorised by the Commis- 
sion after that date. 

The following rates shall be paid per week:— 
$ 

(1) Roof Tiler 251.90 
(2) Tool Allowance  5.80 
Note: This tool allowance includes an amount for 

the purpose of enabling the workers to insure their 
tools against loss or damage by theft or fire. 

(3) Construction Allowance: In addition to the 
rates prescribed in subclause (1) hereof, a worker 
shall be paid an allowance at the rate of $13.50 per 
week to compensate for the following disabilities 
associated with construction work — 

(a) Climate Conditions when working in the 
open on all types of work. 

(b) The physical disadvantage of having to 
climb stairs or ladders. 

(c) The disability of dust blowing in the wind, 
brick dust, and drippings from concrete. 

(d) Sloppy and muddy conditions associated 
with the initial stages of the erection of a 
building. 

(e) The disability of working on all types of 
scaffolds or ladders other than a swing 
scaffold, suspended scaffold, or a bosun's 
chair. 

(f) The lack of the usual amenities associated 
with factory work (e.g. meal rooms, 
change rooms, lockers). 

(4) (a) Junior Workers: (percentage of the Roof 
Tiler's rate including tool allowance): 

% 
Between 16 and 17 years of age 42 
Between 17 and 18 years of age 55 
Between 18 and 19 years of age 75 
Between 19 and 20 years of age 88 
Over 20 years of age 100 

Provided that after three years' service a junior 
worker may request a trade test and if he passes shall 
receive full adult rates. 

(b) A junior worker shall upon attaining the age 
of 20 years be classed as an improver and be paid as 
such provided that the time worked prior to his 20th 
birthday shall be counted as time worked as an 
improver. 

(5) Improvers: A worker commencing in the 
industry after his 20th birthday shall be classed as an 
improver and shall be paid as follows (percentage of 
the Roof Tiler's Rate including Tool Allowance). 

% 
1st six months' service .. 
2nd six months' service . 
2nd year of service  
3rd year of service  
Thereafter  

3. Clause 10.—Piecework: Delete this clause and 
insert in lieu the following:— 

10.—Piecework. 
(1) (a) For the purpose of this Award, a piece- 

worker shall be defined as a worker within the 
meaning of the Industrial Relations Act 1979 who is 
paid by the amount of work done rather than the 
time worked. 

(b) Workers employed as pieceworkers shall 
receive the following rates:— 
Piecework for labour only shall not be less than: 
$18.50 per square. 

(2) The rates expressed above have been deter- 
mined in the following manner, and such rates shall 
be varied in accordance with any variation in this 
award to any of the components and the result 
brought to the nearest 10 cents. 

$ 
Base Rate 251.90 
10 per cent Piecework Allowance  25.20 
Tool Allowance  5.80 
Travelling Expenses  7.70 
Construction Allowance  13.50 
Allowance for Annual Leave — ) 
four weeks plus 17'A per cent loading) 
Sick Leave — two weeks ) divided by 42 
Lost Time — two weeks ) 
Public Holidays — two weeks ) 
Based on Base Rate and Tool Allowance  65.70 

369.80 
At 20 squares per week  18.50 

per sq. 

(3) The foregoing rates are in lieu of all other 
conditions in this Award other than those specifical- 
ly referred to in this clause. 

(4) Materials: All materials used to be supplied by 
the companies respondent to this award concerned. 
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All materials shall be delivered within 10 metres of 
the building or an allowance made at a rate agreed 
upon between the employer and the pieceworkers or 
in default of such agreement as determined by the 
Board of Reference. 

4. Clause 12.—Leading Hands: Delete this clause and 
insert in lieu the following:— 

12.—Leading Hands. 
(1) A worker specifically appointed to be a 

leading hand who is placed in charge of — 
(a) not more than one worker, shall be paid 

$1.68 per day; or 
(b) more than one and not more than five 

other workers shall be paid $3.66 per day; 
or 

(c) more than five and not more than 10 other 
workers shall be paid $4.74 per day; or 

(d) more than 10 other workers shall be paid 
$6.34 per day. 

In each case, in addition to the rate prescribed for 
the highest classification of worker supervised or his 
own rate, whichever is the highest. 

(2) A leading hand means a worker who is given 
by the employer, or his agent, the responsibility of 
directing or supervising the work of others or, in the 
case of only one worker, the specific responsibility 
of directing or supervising the work of that worker. 

5. Clause 13.—Special Rates and Provisions: Delete 
this clause and insert in lieu the following:— 

13.—Special Rates and Provisions. 
(1) General Conditions under which special rate is 

payable. 
(a) The special rates prescribed in this clause 

shall be paid irrespective of the times at 
which work is performed and shall not be 
subject to any premium or penalty 
condition. 

(b) Where more than one of the following 
rates provides a payment for disabilities of 
substantially the same nature then only the 
highest of such rates shall be payable. 

(2) Insulation: A worker handling charcoal, 
pumice, granulated cork, silicate or cotton, 
insulwool, slag wool or other recognised insulating 
material of a like nature or working in the 
immediate vicinity so as to be affected by the use 
thereof shall be paid 27 cents per hour or part 
thereof in addition to the rates otherwise prescribed 
in this award. 

(3) Roof Repairs: Workers engaged on repairs to 
roofs shall be paid 37 cents per hour extra, provided 
that in lieu of this rate Roof Tilers shall be paid in 
accordance with the following: 

(a) A worker who works on a roof at a height 
over 15 metres measured at the loading 
point of the tiles at ground level to the 
eaves, shall be paid 27 cents per hour extra. 

(b) A worker who is required to work on a 
roof at a height over 15 metres measured at 
the loading point of the tiles at ground 
level to the eaves and the pitch of which is 
over 35 degrees or over 40 degrees in lieu of 
being paid 27 cents per hour extra as pro- 
vided in (3) (a) of this proviso, shall be paid 
the sum of 37 cents and 52 cents 
respectively. 

(4) First Aid Outfit: For each gang the employer 
shall provide a sufficient supply of bandages and 
antiseptic dressings for use in cases of accident. 

(5) A worker holding a Third Year First Aid 
Medallion of the St John Ambulance Association, 
appointed by the employer to perform first aid 
duties, shall be paid at the rate of $6.40 per week in 
addition to the prescribed rate. 

(6) (a) The employer shall supply a safety helmet 
for each of his workers requesting one on any job 
where, pursuant to the regulations made under the 
Construction Safety Act 1972, a worker is required 
to wear such helmet. 

(b) Any helmet so supplied shall remain the 
property of the employer and during the time it is on 
issue, the worker shall be responsible for any loss or 
damage thereto, fair wear and tear attributable to 
ordinary use excepted. 

(7) Sanitary Arrangements: The employer shall 
comply with the provisions of section 102 of the 
Health Act 1911. 

(8) Attendants of Ladders: No worker shall work 
on a ladder at a height of over six metres from the 
ground when such ladder is standing in any street 
way or land where traffic is passing to and fro, 
without an assistant on the ground. 

(9) The secretary or any authorised officer of the 
union shall have the right to visit any job for the 
purpose of ascertaining whether work is being per- 
formed in accordance with the provisions of the 
Construction Safety Act 1972, and any regulations 
made thereunder. Should he be of the opinion that 
the work being carried out is not in accord with 
those provisions the secretary or any authorised 
officer of the union shaU inform the employer and 
the workers concerned accordingly and may report 
any alleged breach of the Act or the regulations to 
the Chief Inspector of Construction Safety. 

(10) Where the employer provides transport to 
and from the job the conveyance used for such 
transport shall be provided with suitable seating and 
weatherproof covering. 

6. Clause 14.—Fares and Travelling Time: Delete this 
clause and insert in lieu the following:— 

14.—Fares and Travelling Time. 
(1) For all workers other than pieceworkers, 

required on any day to report directly to the job the 
following allowance shall be paid to workers to 
compensate for excess fares and travelling time from 
the worker's home to his place of work and 
return — 

(a) On places of work within a radius of 50 
kilometres from the General Post Office, 
Perth — $7.60 per day. 

(b) Subject to the provisions of paragraph (d) 
of this subclause work performed at a 
place beyond 50 kilometres radius from 
the General Post Office, Perth, shall be 
deemed to be distant work unless the 
employer and the workers, with the 
consent of the union, agree in any 
particular case that the travelling 
allowance for such work shall be paid 
under this clause in which case an 
additional allowance of 18 cents per kilo- 
metre shall be paid for each kilometre in 
excess of the 50 kilometres radius. 

(c) In respect of work carried out from an 
employer's depot situated outside a 50 
kilometre radius from the General Post 
Office, Perth, the Main Post Office in the 
town in which such depot is situated shall 
be the centre for the purpose of calculating 
the allowance which shall be paid to 
workers as follows:— 

(i) On places of work within a radius 
of three kilometres from such Post 
Office — Nil. 

(ii) On places of work beyond a radius 
of three kilometres but within a 
radius of 19 kilometres from such 
Post Office — $5.40 per day. 
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(iii) For each additional kilometre up to 
a 50 kilometre radius from such 
Post Office — 18 cents per 
kilometre. 

(iv) Work performed at a place outside 
a 50 kilometre radius from such 
Post Office shall be deemed to be 
distant work unless the employer 
and the workers, with the consent 
of the union, agree in any 
particular case that the travelling 
allowance for such work shall be 
paid under this clause in which case 
an additional allowance of 18 cents 
per kilometre shall be paid for each 
kilometre in excess of the 50 kilo- 
metre radius. 

(2) For travelling during working hours from and 
to the employer's place of business or from one job 
to another, a worker shall be paid by the employer at 
ordinary rates. The employer shall pay all fares and 
reasonable expenses in connection with such travel- 
ling. Provided that if an employer requests the 
worker to use his own vehicle the employer shall pay 
a car allowance of not less than 33 cents per kilo- 
metre for each kilometre the worker travels in 
response to such request. 

(3) The provisions of this clause shaU not apply to 
a worker covered by Clause 26.—Distant Work, of 
this Award. 

7. Clause 19.—Holidays and Annual Leave: Delete 
this clause and insert in lieu the following:— 

19.—Holidays and Annual Leave. 
(1) (a) Except in the case of pieceworkers, the 

following days or the days observed in lieu shall, 
subject to this subclause and Clause 18.—Overtime, 
be allowed as holidays without deduction of pay, 
namely: New Year's Day, Australia Day, Good 
Friday, Easter Monday, Anzac Day, Labour Day, 
Foundation Day, Sovereign's Birthday, Christmas 
Day and Boxing Day. Provided that another day 
may be taken as a holiday by arrangement between 
the parties, in lieu of any of the days named in the 
subclause. 

(b) When any of the days mentioned in paragraph 
(a) hereof falls on a Saturday or Sunday the holiday 
shall be observed on the next succeeding Monday 
and where Boxing Day falls on a Sunday or a 
Monday the holiday shall be observed on the next 
succeeding Tuesday. In each case the substituted 
day shall be a holiday without deduction of pay and 
the day for which it is substituted shall not be a 
holiday. 

(2) On any public holiday not prescribed as a 
holiday under this award the employer's establish- 
ment or place of business may be closed, in which 
case a worker need not present himself for duty and 
payment may be deducted, but if work be done, 
ordinary rates of pay shall apply. 

(3) (a) Except as hereinafter provided, a period of 
four consecutive weeks' leave with payment as pre- 
scribed in paragraph (b) hereof, shall be allowed 
annually to a worker by his employer after a period 
of 12 months' continuous service with that 
employer. 

(b) (i) A worker before going on leave shall be 
paid the wages he would have received in 
respect of the ordinary time he would have 
worked had he not been on leave during 
the relevant period. 

(ii) A worker shall, where applicable, have the 
amount of wages to be received for annual 
leave calculated by including the following 
where applicable. 

(aa) The rate applicable to him as pre- 
scribed in Clause 9.—Wages of this 
award; and 

(bb) Any other rate to which the worker 
is entitled in accordance with his 
contract of employment for 
ordinary hours of work. 
Provided that this provision shall 
not operate so as to include any 
payment which is of a similar 
nature to or is paid in lieu of those 
payments prescribed by Clause 18. 
—Overtime. 

(cc) During a period of annual leave a 
worker shall receive a loading 
calculated on the rate of wage pre- 
scribed by paragraph (b) (ii) (aa) of 
this subclause. 

This loading shall be as follows: A worker 
who would have worked on day work had 
he not been on leave — a loading of 17'A 
per cent. 

The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(4) Any worker absenting himself from work on 
the whole or any portion of the working day pre- 
ceding, or succeeding a holiday provided for herein 
shall not be entitled to payment for such holiday. 

(5) If any Award holiday falls within a worker's 
period of annual leave and is observed on a day 
which in the case of that worker would have been an 
ordinary working day there shall be added to that 
period one day being an ordinary working day for 
each such holiday observed as aforesaid. 

(6) (a) If after one month's continuous service in 
any qualifying 12 monthly period a worker lawfully 
leaves his employment or his employment is termi- 
nated by the employer through no fault of the 
worker, the worker shall be paid 2.923 hours' pay at 
his ordinary rate of wage in respect of each 
completed week of continuous service. 

(b) Where a worker is justifiably dismissed for 
misconduct during any qualifying 12 monthly 
period, the provisions of this subclause do not apply 
in respect of any completed month of service in that 
qualifying period. 

(7) Any time in respect of which a worker is 
absent from work except time for which he is 
entitled to claim sick pay or time spent on holidays 
or annual leave is prescribed by this award shall not 
count for the purpose of determining his right to 
annual leave. 

(8) In the event of a worker being employed by an 
employer for portion only of a year, he shall only be 
entitled, subject to subclause (6) of this clause to 
such leave on full pay as is proportionate to the 
length of service during that period with such 
employer, and if such leave is not equal to the leave 
given to the other workers he shall not be entitled to 
work or pay whilst the other workers of such 
employer are on full pay. 

(9) In addition to any payment to which he may 
be entitled under subclause (6) of this subclause a 
worker whose employment terminates after he has 
completed a 12 month qualifying period and has not 
been allowed leave prescribed under this award in 
respect of that qualifying period shall be given 
payment in lieu of so much of that leave as has not 
been allowed unless — 

(a) He has been justifiably dismissed for 
misconduct; and 

(b) The misconduct for which he has been 
dismissed occurred prior to the completion 
of that qualifying period. 
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(10) In special circumstances and by mutual 
consent of the employer, the worker and the Union 
concerned, annual leave may be taken in not more 
than two periods. 

(11) Notwithstanding anything else herein 
contained, an employer who observes a close down 
for the purpose of granting annual leave may 
require a worker to take his annual leave in not more 
than two periods but neither of such periods shall be 
less than one week. 

8. Clause 25.—Absence Through Sickness or Bereave- 
ment: Delete this clause and insert in lieu the 
following:— 

25.—Absence Through Sickness or Bereavement. 
(1) (a) A worker (other than a pieceworker) who 

is unable to attend or remain at his place of employ- 
ment during the ordinary hours of work by reason 
of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
following provisions. 

(b) Entitlement to payment shall accrue at the 
rate of one-sixth of a week for each completed 
month of service with the employer. 

(c) If in the first or successive years of service with 
the employer a worker is absent on the ground of 
personal ill health or injury for a period longer than 
his entitlement to paid sick leave, payment may be 
adjusted at the end of that year of service, or at the 
time the worker's services terminate. If before the 
end of that year of service, to the extent that the 
worker has become entitled to further paid sick 
leave during that year of service. 

(2) The unused portions of the entitlement to paid 
sick leave in any one year shall accumulate from 
year to year and subject to this clause may be 
claimed by the worker if the absence by reason of 
personal ill health or injury exceeds the period for 
which entitlement has accrued during the year at the 
time of the absence. Provided that a worker shall 
not be entitled to claim payment for any period 
exceeding 10 weeks in any one year of service. 

(3) To be entitled to payment in accordance with 
this clause the worker shall as soon as reasonably 
practicable advise the employer of his inability to 
attend for work, the nature of his illness or injury 
and the estimated duration of the absence. Provided 
that such advice, other than in extraordinary 
circumstances shall be given to the employer within 
24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to a 
worker who fails to produce a certificate from a 
medical practitioner dated at the time of the absence 
or who fails to supply such other proof of the illness 
or injury as the employer may reasonably require 
provided that the worker shall not be required to 
produce a certificate from a medical practitioner 
with respect to absences of two days or less unless 
after two such absences in any year of service the 
employer requests in writing that the next and subse- 
quent absences in the year if any, shall be 
accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, 
the provisions of this clause apply to a worker who 
suffers personal ill health or injury during the time 
when he is absent on annual leave and a worker may 
apply for and the employer shall grant paid sick 
leave in place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if 
the worker was confined to his place of residence or 
a hospital as a result of his personal ill health or 
injury for a period of seven consecutive days or 
more and he produces a certificate from a registered 
medical practitioner that he was so confined. Pro- 
vided that the provisions of this paragraph do not 

relieve the worker of the obligation to advise the 
employer in accordance with subclause (3) of this 
clause if he is unable to attend for work on the 
working day next following his annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the worker was entitled at the time he pro- 
ceeded on annual leave and shall not be made with 
respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and 
(c) of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced 
by the paid sick leave and the replaced annual leave 
may be taken at another time mutually agreed to by 
the employer and the worker or, failing agreement, 
shall be added to the worker's next period of annual 
leave or, if termination occurs before then, be paid 
for in accordance with the provisions of Clause 19. 
—Holidays and Annual Leave. 

(e) Payment for replaced annual leave shall be at 
the rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 19.—Holidays and 
Annual Leave shall be deemed to have been paid 
with respect to the replaced annual leave. 

(6) Where a business has been transmitted from 
one employer to another and the worker's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 59 of the Western 
Australian Industrial Gazette at pages one to six, the 
paid sick leave standing to the credit of the worker at 
the date of transmission from service with the trans- 
mitter shaU stand to the credit of the worker at the 
commencement of service with the transmittee and 
may be claimed in accordance with the provisions of 
this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to workers who are entitled to 
payment under the Workers' Compensation Act nor 
to workers whose injury or illness is the result of the 
worker's own misconduct. 

(8) A worker shall, on the death within Australia 
of a wife, husband, father, mother, brother, sister, 
child or stepchild, be entitled on notice, to leave up 
to and including the day of the funeral of such 
relation and such leave shall be without deduction of 
pay for a period not exceeding the number of hours 
worked by the worker in two ordinary working 
days. Proof of such death to be furnished by the 
worker to the satisfaction of his employer. 

Provided that this subclause shall have no 
operation while the period of entitlement to leave 
under it coincides with any other period of entitle- 
ment leave. 

For the purpose of this subclause, the words 
"wife" and "husband" shall include a person who 
lives with the worker as a de facto wife or husband. 

9. Clause 26.—Distant Work: Delete this clause and 
insert in lieu the following:— 

26.—Distant Work. 
(1) (a) Where a worker is sent by his employer or 

is engaged or selected or advised by an employer to 
proceed to a job or is told by an employer that a job 
will be available at such distance that he cannot 
return to his home each night, the employer shall 
pay the expenses reasonably incurred by the worker 
for board and lodging or shall provide suitable 
board and lodging but, where the worker is required 
to provide bedding, he shall be paid an allowance of 
$2.70 per week. 

(b) Any dispute which may arise between the 
union and an employer as to whether suitable board 
and lodging has been provided pursuant to this sub- 
clause may be determined by the Board of 
Reference. Should the Board consider that suitable 
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board and lodging is not being provided, then it may 
require the employer to do such things as may be 
deemed necessary to meet that requirement. 

(2) When any worker is required to travel at 
night, sleeping berth accommodation shall be pro- 
vided by the employer. 

(3) Time occupied in travelling (including waiting 
for transport connections) up to a maximum of 
eight hours each day shall be paid for at ordinary 
rates. Time occupied after arriving at the destination 
awaiting commencement of work during ordinary 
working hours shall be deemed to be time occupied 
in travelling. 

Provided that the amount for the return travelling 
shall not be payable if the worker be dismissed for 
misconduct or, for incompetency or if the worker 
terminates or discontinues his work on the job 
within one month of his commencing thereon. 

(4) The employer shall pay all fares, which shall 
be deemed to include the cost of transporting the 
worker's tools, in connection with such travelling, 
and shall pay the cost of each ordinary meal actually 
and reasonably required during such travelling but 
the minimum allowance for such a meal shall be 
$4.20. 

Provided that the amount of the return fare shall 
not be payable if the worker be dismissed for mis- 
conduct or, within one working week of his 
commencing work on the job, for incompetency or 
if the worker terminates or discontinues his work on 
the job within one month of his commencing 
thereon. 

Provided further that where such travelling is to 
or from or within the area of the State north of 
latitude 26 degrees South, the following provisions 
shall apply. 

(a) The amount of the original fare shall be 
deducted from the subsequent earnings of 
the worker. 

(b) One-third of the amount of such fare shall 
be refunded by the employer to any worker 
who continues for each of the first three 
months of the duration of the job, with the 
full fare being refunded by the employer to 
a worker who continues in his service until 
the completion of any job of less than 
three months' duration or to any worker 
dismissed by the employer within the first 
three months of the employment, unless 
such dismissal was due to the worker's 
misconduct. 

(c) Where a worker continues in the 
employer's service at a distant job for 
three months or six months, he shall be 
paid by the employer either on half or the 
full amount as the case may be, or the fares 
incurred in returning to his home, with the 
full amount of such fares being payable by 
the employer to a worker who continues in 
his service until the completion of any job 
of less than six months' duration or to any 
worker dismissed by the employer within 
the first six months of the employment 
unless such dismissal was due to the 
worker's misconduct. 

(5) Where a worker uses any kind of conveyance 
of his own in travelling, the amount of the fare that 
would have been reasonably incurred had the 
worker used a public conveyance shall be paid by the 
employer to the worker. 

Provided further that for any specified job in the 
area of the State north of latitude 26 degrees South, 
with the consent of the union, any other arrange- 
ment acceptable to the workers may be substituted 
for the foregoing provision. 

(9) Where a worker, supplied with board and 
lodging by his employer, is required to live more 
than one kilometre from the job, he shall be 
provided with suitable transport to and from that 
job or be paid an allowance of $7.60 per day pro- 
vided that where the time actually spent in travelling 
either to and from the job exceeds 20 minutes, that 
excess travelling time shall be paid for at ordinary 
rates whether or not suitable transport is supplied by 
the employer. 

SALARIED OFFICERS 
OF MURDOCH UNIVERSITY. 

Award No. 16 of 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 281 of 1987. 

Between University Salaried Officers' Association of 
Western Australia (Union of Workers), Applicant 
and Murdoch University, Respondent. 

Order. 
HAVING heard Mr R.W. Clohessy on behalf of the 
Applicant and Mr E.D. Johnston on behalf of the 
Respondent, the Commission constituted by the Public 
Service Arbitrator, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979, having satis- 
fied itself that the terms of the General Order of the 
Commission No. 1195 of 1986, dated 24 April 1987, have 
been complied with, and by consent, hereby orders — 

That the Salaried Officers of Murdoch University 
Award 1984 as amended, be further amended in 
accordance with the following Schedule with effect 
on and from this day. 

Dated at Perth this 17th day of June 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 2.—Arrangement: After the numerals and 

words "14.—Payment of Salaries" insert the numerals 
and words "14A.—Deduction of Union Subscriptions". 

2. After Clause 14.—"Payment of Salaries" insert a 
new Clause '' 14A.—Deduction of Union Subscriptions'' 
in the following terms: 

14A.—Deduction of Union Subscriptions. 
(1) The University shah deduct normal Associa- 

tion membership subscriptions as equal amounts 
each pay period, from the salary of officers in 
accordance with each Payroll Deduction Authority 
form. 

(2) Payroll Deduction Authority forms shall be 
completed by officers. Where the University 
requires a standard procuration form, that form 
shall be used. 

(3) Where required by the University or Associa- 
tion, the Association Secretary, or persons acting in 
his/her stead, shall countersign all forms and 
forward them to the University's paymaster. 

(4) (a) The University shall commence deduction 
of subscriptions from the first pay period following 
receipt of a completed Payroll Deduction Authority 
form and continue deducting throughout the 
officer's period of employment, except as provided 
in subclause (5) of this clause or until the Authority 
is cancelled in writing by the officer. 

(b) Where the Payroll Deduction Authority form 
authorises the University to deduct Association sub- 
scriptions in accordance with the rules of the 
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Association, the Association shall notify the Univer- 
sity in writing each year of the level of the subscrip- 
tions to be deducted. The University shall imple- 
ment any change to the subscriptions no later than 
one month after being notified by the Association 
except where the Association nominates a later date. 

(5) (a) The collection of any nomination fee, 
arrears, levies or fines are not the responsibility of 
the University. 

(b) Where a deduction is not made from an 
officer in any pay period, either inadvertently or as a 
result of an officer not being entitled to a salary 
sufficient to cover the subscription, it shall be the 
officer's responsibility to settle the outstanding 
amount with the Association direct. 

(6) The University shall not make any deduction 
of subscriptions from an officer's termination pay 
on termination of service, other than normal deduc- 
tions for the preceding pay period. 

(7) The University shall forward contributions 
deducted, together with supporting documentation, 
to the Association at such intervals as are agreed 
between the University and the Association. 

SOFT FURNISHINGS. 
Award No. 23 of 1982. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 819(3) of 1985. 

Between the United Furniture Trades Industrial Union 
of Workers, WA, Applicant and Dubrov Pty Ltd 
trading as Innovation and Others, Respondents. 

Order. 
HAVING heard Mr T. Daly on behalf of the Applicant 
and Mr S.J. Kenner on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the Commis- 
sion No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Soft Furnishings Award No. 23 of 1982 
as amended, be further amended in accordance with 
the following Schedule with effect from the 
beginning of the first pay period commencing on or 
after the 1st day of June 1987. 

Dated at Perth this 1st day of July 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 12.—Hours: Delete this clause and insert in 

lieu the following:— 
(1) (a) Subject to the provisions of this subclause 

and subclauses (2) — Implementation of 38-Hour 
Week and (3) — Procedures for In-House Discus- 
sions, the ordinary hours of work shall be an 
average of 38 per week to be worked on one of the 
following bases: 

(i) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 
14 consecutive days; or 

(iii) 114 hours within a work cycle not exceed- 
ing 21 consecutive days; or 

(iv) 152 hours within a work cycle not exceed- 
ing 28 consecutive days. 

(b) The ordinary hours of work may be worked 
on any or all days of the week, Monday to Friday, 
inclusive, and except in the case of shift employees, 
shall be worked between the hours of 6.00 a.m. and 
6.00 p.m. Provided that the spread of hours may be 
altered by agreement between the employer and the 
majority of employees in the plant or section or 
sections concerned. 

(c) The ordinary hours of work shall be consecu- 
tive except for a meal interval which shall not exceed 
one hour. 

(d) The ordinary hours of work shall not exceed 
10 hours on any day. 

Provided that in any arrangement of ordinary 
working hours, where such ordinary hours are to 
exceed eight hours on any day, the arrangement of 
hours shall be subject to the agreement between the 
employer and the majority of employees in the 
employer's premises or section or sections 
concerned. 

(i) Subject to the provisions of subclause (2) 
— Implementation of 38-Hour Week and 
(3) — Procedures for In-House Discus- 
sions, the ordinary hours of shift 
employees shall average 38 per week 
(inclusive of crib time) and shall not exceed 
152 hours in 28 consecutive days. 

(ii) The ordinary hours of work prescribed 
herein shall not exceed 10 hours on any 
day. Provided that in any arrangement of 
ordinary working hours, where the 
ordinary working hours, where the 
ordinary hours are to exceed eight hours 
on any day, the arrangement of hours shall 
be subject to the agreement of the 
employer and the majority of employees in 
the employer's premises or section or 
sections concerned. 

(2) Implementation of 38-Hour Week: 
(a) Except as provided in paragraph (c) 

hereof, the method of implementation of 
the 38-hour week may be any one of the 
following: 

(i) by employees working less than 
eight ordinary hours each day; or 

(ii) by employees working less than 
eight ordinary hours on one or 
more days each week; or 

(iii) by fixing one day of ordinary 
working hours on which all 
employees will be off duty during a 
particular four week cycle; or 

(iv) by rostering employees off duty on 
various days of the week during a 
particular four week cycle so that 
each employee has one day of 
ordinary working hours off duty 
during that cycle. 

(b) An assessment should be made as to which 
method of implementation best suits each 
employer and the proposal shall be dis- 
cussed with the employees concerned, the 
objective being the reach agreement on the 
method of implementation. 

(c) Different methods of implementation of a 
38-hour week may apply to various sites or 
establishments of the one employer. 

(d) Notice of Days Off Duty: Except as pro- 
vided in paragraph (e) hereof, in cases 
where, by virtue of the arrangement of his 
ordinary working hours, an employee, in 
accordance with subparagraphs (iii) and 
(iv) of paragraph (a) hereof, is entitled to a 
day off duty during his work cycle, such 
employee shall be advised by the employer 
at least four weeks in advance of the day he 
is to take off duty. 
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(e) (i) An employer, with the agreement 
of the majority of employees con- 
cerned, may substitute the day an 
employee is to take off in accor- 
dance with subparagraphs (iii) and 
(iv) of paragraph (a) hereof, for 
another day in the case of a break- 
down in machinery or a failure or 
shortage of electric power or some 
other emergency situation. 

(ii) An employer and employee may by 
agreement substitute the day the 
employee is to take off for another 
day. 

(3) Procedures for In-House Discussions: 
(a) Procedures shaU be established for in- 

house discussions, the objective being to 
agree on the method of implementing a 
38-hour week in accordance with sub- 
clauses (1) — Hours of Work and (2) — 
Implementation of 38-Hour Week of this 
clause and shall entail an objective review 
of current practices to establish where 
improvements can be made and 
implemented. 

(b) The procedures should make suggestions 
as to the recording of understandings 
reached and methods of communicating 
agreements and understandings to all 
employees, including the overcoming of 
language difficulties. 

(c) The procedures should allow for the 
monitoring of agreements and under- 
standings reached in-house. 

(d) In cases where agreement cannot be 
reached in-house in the first instances or 
where problems arise after initial agree- 
ments or understandings have been 
achieved in-house, a formal monitoring 
procedure shall apply. The basic steps in 
this procedure for settling such a problem 
are as follows:— 

(i) Consultation shall take place 
within the particular establishment 
concerned. 

(ii) If it is unable to be resolved at 
establishment level, the matter shall 
be referred to the State Secretary of 
the union concerned or his deputy, 
at which level a conference of the 
parties shall be convened without 
delay. 

(iii) In the absence of agreement either 
party may refer the matter to the 
Western Australian Industrial 
Relations Commission. 

2. Clause 17.—Annual Leave: Delete subclause (4) 
and insert in lieu thereof the following:— 

(4) If after one month's continuous service in any 
qualifying 12 monthly period an employee leaves his 
employment or his employment is terminated by the 
employer through no fault of the employee, the 
employee shaU be paid 2.923 hours at the rate of 
wage prescribed by Clause 7.—Wages, in respect of 
each completed week of service. 

STOREMEN (Government). 
Award No. 20 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 306 of 1987. 

Between the Shop, Distributive and Allied Employees 
Association of Western Australia, Applicant and 
the Hon Premier of Western Australia and Others, 
Respondents. 

Order. 
HAVING heard Mr M. Smith on behalf of the applicant 
and Mr K. Richardson on behalf of the respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Storemen (Govermnent) Award No. 20 
of 1969 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period commen- 
cing on or after today's date. 

Dated at Perth this 3rd day of June 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 9.—Meal Money: Delete subclause (1) of 

this clause and insert in lieu: 
(1) Where a worker is required to continue 

working after the usual finishing time for more than 
one hour, he shall be paid $5.10 for the purchase of 
any meal required. 

2. Clause 20.—Wages: Delete paragraph (a) of sub- 
clause (4) of this clause and insert in lieu: 

(4) Cold Chamber Allowances 
(a) A worker shall receive an additional 

payment for every hour of which he spends 
20 minutes or more in a cold chamber in 
accordance with the following:— 
In a cold chamber in which the tempera- 
ture is: 

(i) Below zero degrees Celsius to - 20 
degrees Celsius 43 cents per hour 

(ii) Below - 20 degrees Celsius to - 25 
degrees Celsius 48 cents per hour 

(iii) Below - 25 degrees Celsius 55 cents 
per hour 

TEACHERS' AIDES. 
Award No. 4 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 551 of 1987. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the Honourable 
Minister for Education, Respondent. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mr G.L. Burns on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Teachers' Aides" Award No. 4 of 1979 
as varied, be further varied in accordance with the 
following Schedule and that such variation shall 
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have effect as from the beginning of the first pay 
period commencing on or after the 18th day of June 
1987. 

Dated at Perth this 18th day of June 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
Clause 17.—Bereavement Leave: Delete subclause (1) 

of this clause and insert in lieu: 
(1) An employee shall, on the death within 

Australia of a spouse, de facto spouse, parent, 
parent-in-law, brother, sister, child or stepchild, be 
entitled on notice to leave up to and including the 
day of the funeral of such relation and such leave 
shall be without deduction of pay for a period not 
exceeding the number of hours worked by the 
employee in two ordinary working days. Proof of 
such death shall be furnished by the employee to the 
satisfaction of his/her employer. 

TRAINING ASSISTANTS (Spastic Welfare). 
Award No. A16 of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 362 of 1987. 

Between Spastic Welfare Association of Western 
Australia, Applicant and the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch, 
Respondent. 

Order. 
HAVING heard Mrs P.E. Bentley on behalf of the appli- 
cant and Mr J. McGinty on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Training Assistants (Spastic Welfare) 
Award No. A16 of 1986 be varied in accordance 
with the following schedule and that such variation, 
except where otherwise specified within the 
schedule, shall have effect from the beginning of the 
first pay period commencing on or after the date 
herein. 

Dated at Perth this 29th day of May 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 14.—Wages: Delete this clause and insert the 

following in lieu: 
14.—Wages. 

The minimum hourly rate of wage payable to 
employees covered by this award shall be: 

(1) Training Assistant: 
Column A Column B Column C Column D 

1st year of 
employment 7.03 7.63 7.81 7.98 
2nd year of 
employment 7.26 7.87 8.06 8.24 
3rd year of 
employment 7.48 8.10 8.34 8.58 
4th year of 
employment 8.48 8.86 
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The rates set out above shall apply from the 
beginning of the first pay period commencing on or 
after the dates specified below. 

Column A: 1 January 1987 
Column B: 10 March 1987 
Column C: 1 August 1987 
Column D: 1 January 1988 

(2) Junior Training Assistants: A Junior Training 
Assistant shall be paid the following percentage of 
the rate prescribed for a Training Assistant in her 
first year of employment 

% 
Atorunderi7 years of age 70 
At 18 years of age 80 
Atl9yearsof age 90 
At 20 years of age Adult Rates 

(3) An employee who has had previous experience 
relevant to employment covered by this award may- 
have that experience taken into account in deter- 
mining the "year of employment" at which an 
employee is appointed and paid. 

(4) A casual employee shall be paid 20 per cent in 
addition to the rates prescribed in this clause. 

AWARDS/AGREEMENTS — 

Second tier/wage fixing 

principles 1987 — orders — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C302 of 1987. 

Between South West Printing and Publishing Company, 
Applicant and Printing and Kindred Industries 
Union, Western Australian Branch, Industrial 
Union of Workers, Respondent. 

Order. 
WHEREAS conferences were held between the parties 
on 3 and 16 June 1987 to discuss the permanent imple- 
mentation of changes in work practices which have been 
introduced on a temporary basis and; whereas both 
parties now agree that those practices should be imple- 
mented permanently on the understanding that the 
changes made will then justify a wage increase and the 
restructuring of some classifications under the 
Restructuring and Efficiency Principle, and; whereas 
such changes in work practices have been clearly 
identified and explained in detail and the particulars have 
been recorded in the Commission; now therefore, the 
Commission being satisfied that the agreement reached 
conforms with the Restructuring and Efficiency 
Principle enunciated by the Commission in Court 
Session on 25 March 1987 in matter No. 1195 of 1986 and 
by consent hereby orders — 

1. That in lieu of the minimum weekly rates pre- 
scribed by the Printing (Country) Award as varied 
and consolidated the following weekly rates shall be 
paid to employees of the South West Printing and 
Publishing Company employed in the classifications 
shown. 

$ 
Compositor 323.40 
Keyboard Operator 313.70 
Machinist 310.10 
Artist/Designer 314.80 
Graphic Reproducer 323.40 
Binder/Finisher 310.10 
Printing (General Assistant) 275.00 
General Hand 255.80 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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2. That Memoranda of Agreement No. €536 of 
1985 and €346 of 1986 dated 14 February 1986 and 
11 June 1986 respectively be cancelled. 

3. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 16th day of June 1987. 

Dated at Perth this 16th day of June 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

AWARDS/AGREEMENTS — 
Application for variation of — 

no variation resulting — 

HOSPITAL WORKERS (GOVERNMENT). 
Award No. 21 of 1966. 

ENROLLED NURSES AND NURSING ASSISTANTS 
(GOVERNMENT). 

Award No. R7 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40 — award variation. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

The Board of Management, Royal Perth Hospital 
and Others. 

Application Nos. 1152 of 1985 and 1155 of 1985. 

HOSPITAL WORKERS (GOVERNMENT) AWARD 
NO. 21 OF 1966. 

ENROLLED NURSES AND NURSING ASSISTANTS 
(GOVERNMENT) AWARD NO. R7 OF 1978. 

Hospital Employees Health and Welfare Services 

MR COMMISSIONER G.J. MARTIN. 
Perth 15th day of May 1987. 

Award Variation — shift work — start/finish — shift 
allowances — application dismissed. 

Reasons for Decision. 
THE COMMISSIONER: These applications seek to 
vary the "Hospital Workers (Government)" Award No. 
21 of 1966 as varied (46 WAIG p. 1319, a consolidation 
appearing in 64 WAIG p. 1375) and the "Enrolled 
Nurses and Nursing Assistants (Government)" Award 
No. R7 of 1978 as varied (61 WAIG p. 304) respectively 
by restructuring the times of ordinary hours of work 
during which shift work loadings are payable. 

These applications were the subject of interim 
variation orders issued with the consent of the parties on 
the 19th day of May 1986, in respect to annual leave 
matters. 

The respondents object to the variations so sought. 
I heard the submissions of the parties on the 24th day 

of March 1987, and reserved my decision. 
The relevant subclauses of the shift work clauses of the 

two awards presently provide that: 
(a) "The Hospital Workers (Government)" Award 

No. 21 of 1966 

16.—Shift Work. 
(1) Subject to subclause (2) hereof, a loading of 

12.5 per cent of the ordinary wage shall be paid for 
the time worked on afternoon or night as defined 
hereunder: 

(a) Afternoon shift — commencing between 
12 noon and 6.00 p.m. 

(b) Night shift — commencing between 6.00 
p.m. and 4.00 a.m. 

(64 WAIG p. 1375 at p. 1377) 

(b) "The Enrolled Nurses and Nursing Assistants 
(Government)" Award No. R7 of 1978 

28.—Shift Work. 
(1) (a) Where on any day a worker commences 

her ordinary hours of work before 4.00 a.m. or after 
12 noon, she shall be paid a loading with respect to 
those ordinary hours of 12/2 per cent. 

(b) The provisions of paragraph (a) of this 
subclause do not apply to a worker who on any day 
commences her ordinary hours of work after 12 
noon and completes those hours before 6.00 p.m. 
on that day. 

(c) Where a worker works a broken shift each 
portion of that shift shall be considered a separate 
shift for the purpose of this clause. Provided that a 
shift broken by a meal break of one hour or less shall 
not constitute a broken shift. 

(11 WAIG p. 304 at p. 313) 

The applications propose that the portions of the 
respective shift work clauses recited above be replaced in 
the following terms:— 

(a) "The Hospital Workers (Government)" Award 
No. 21 of 1966 

Clause 16.—Shift Work: Delete subclause (1) of this 
clause and insert the following in lieu: 

(1) Subject to subclause (2) of this clause, a 
loading of 12.5 per cent of the ordinary wage shall 
be paid for time worked on afternoon or night shift 
as defined hereunder: 

(a) Afternoon Shift — commencing at or after 
12 noon and before 6.00 p.m., or for any 
time worked after 12 noon where the 
finishing time is at or after 6.00 p.m. 

(b) Night Shift — commencing at or after 6.00 
p.m. and before 4.00 a.m. 

(b) "The Enrolled Nurses and Nursing Assistants 
(Government)" Award No. R7 of 1978 

Clause 28.—Shift Work: Delete subclause (1) of this 
clause and insert the following in lieu: 

(1) (a) Where on any day a worker commences 
her ordinary hours of work before 4.00 a.m. or at or 
after 12 noon, she shall be paid a loading with 
respect to those ordinary hours of 12.5 per cent. The 
loading of 12.5 per cent shall also be paid for any 
time worked after 12 noon where the finishing time 
is at or after 6.00 p.m. 

(b) The provisions of paragraph (a) of this sub- 
clause do not apply to a worker who on any day 
commences her ordinary hours of work at or after 
12 noon and completes those hours before 6.00 p.m. 
on that day. 

(c) Where a worker works a broken shift each 
portion of that shift shall be considered a separate 
shift for the purpose of this clause. Provided that a 
shift broken by a meal break of one hour or less shall 
not constitute a broken shift. 

The applicant explained that the proposed variations 
were aimed at two areas of concern. 

Firstly, the inclusion of the words "at or after 12 
noon" in lieu of the words "commencing between 12 
noon" in the case of the first award and the inclusion of 
the words "at or 12 noon" before the words "after 12 
noon" in the case of the second award. 
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In support of that variation the application referred 
me to the reasons for decision in matter No. 448 of 1986 
of the 14th day of July 1986, and in which in a situation 
where an award similarly worded on shift work in many 
respects (and in the Hospital Industry) the Commission 
in interpreting that provision said inter alia: 

Significantly, in that case the Court acknowledg- 
ed as correct the general proposition that the 
expression "between" normally meant the space 
betwixt two determined points exclusive of those 
points. I suggest that the conclusion reached in that 
case accords with common usage of the terminology 
under review. The decision in the Irish case of 
Agnew v. Fowler (1851) 1 Ir Com Law Rep 462 is not 
an authority for the contrary view, as was suggested 
by the Respondent. In that case the statute required 
that an appeal against a Poor Law assessment be 
lodged between 1 January and 14 February 
"inclusive". The appeal was lodged on 15 February 
and so was obviously out of time. Hence the 
question of what was meant by the expression 
"between" in the present context was not 
considered. 

The Respondent might have argued although it 
did not, that the rule Expressio Unius Personal Vel 
Rei, Est Exclusio Alterius operates against the inter- 
pretation suggested by the Applicant. Subclause 29 
(b) of the Award expressly defines the afternoon and 
night shifts by "at or after" a given hour. Failure to 
use the expression "at or after" in subclause (3) 
might suggest that the times were not intended to be 
inclusive. However, it has to be acknowledged that 
subclause does not use the expression "after" and 
"before" which would have been consistent with 
the Respondent's interpretation of the subclause 
and consistent with the clause as a whole. 

For the foregoing reasons I declare that the true 
intention of subclause 29 (3) of the Hospital Salaried 
Officers' Award 1968 is that the qualifying period 
stipulated therein is inclusive of the times of 11.00 
p.m. and 7.00 a.m. therein mentioned. 

(66 WAIG p. 1704 at p. 1706) 

The applicant submitted that in many hospitals the 
existing practice for employees who commence work at 
12 noon is that they are paid the afternoon shift loading 
and the applications now before the Commission merely 
seek to clearly define that fact i.e. an afternoon shift is 
one which commences at or after 12 noon. 

That reasoning is also applied to other references in the 
subclause to after or before a certain time of the day be it 
12 noon or 6.00 p.m. 

The second part of the variation seeks to provide that 
the afternoon shift loading shall also be paid to any 
employee for work performed after 12 noon where the 
employee's finishing time for that day is at or after 6.00 
p.m. 

The variation is necessary in the applicant's submis- 
sions to discourage "employment practices whereby 
employees are required to work beyond the span of 
ordinary hours and not receive any penalty for such 
work" (Transcript notes of proceedings p. 8). 

It exampled an employee whose span of hours was 
from 7.00 a.m. or 10.00 a.m. until 6.00 p.m. (as day 
work) but if an employee is required by roster to be at 
work after 6.00 p.m. he or she is seen by the applicant as 
working extraordinary hours and the afternoon shift 
penalty should be paid to such employees. 

As a proscription this claimed variation would not 
result in increased costs to the respondent and this does 
not offend the "Principles", the applicant submitted. 

In reply, the respondents firstly submitted that the" 
provisions of the awards, which the applicant sought to 
change were of long standing, since 1958 in the case of 
the "Hospital Workers (Government)" Award No. 21 of 
1966 and 1970 in the case of the "Enrolled Nurses and 

Nursing Assistants (Government)" Award No. R7 of 
1978 (and its predecessor), and the applicant had not 
demonstrated in any way that circumstances had arisen 
which dictated or justified any variation thereof. 

Dealing with the first specific variation sought, the 
question of whether an afternoon shift was a shift which 
commenced at or after 12 noon, the respondents 
observed that no employees commenced work at 12 
noon, and thus the proposed changes does not effect any 
cost increases for the respondents and thus there is no 
need to vary the existing award provision. 

It had not been demonstrated, the respondents sub- 
mitted, that any employer had set out to circumvent the 
existing shift work provisions by commencing an 
employees shift at 11.59 a.m. and thus again the 
proposed variation lacked substance. They saw by 
reference to procedures in the private hospitals areas 
whereby shifts do commence at 12 noon, a possibility for 
a flow on which would be costly to the employers in those 
industries and accordingly contrary to the "Principles". 

In the respondents' submission, the application of the 
shift penalties is determined in the present awards, 
according to when the shift commences and not, as the 
applicants now claim, also by reference to when a shift 
finishes. 

The anomalies and inequities arising from the claimed 
variation, the respondents submitted were patently 
obvious. 

For example, an employee who commences work after 
12 noon and finishes after 6.00 p.m. is not entitled now 
or in the applicant's claim to a shift loading. Yet if the 
commencement time is 12 noon and the finishing time 
6.00 p.m. or later, be it 6.05 or 6.30 p.m. the shift loading 
applies for the whole of that latter period. 

The respondents referred me to the "Shift Workers 
Case 1972" of the Industrial Commission of New South 
Wales (20 December 1972 Vol 72 NSWAR p. 633). 

That decision, the respondents submitted, confirmed 
their approach namely that the existing structure of the 
existing clauses, which were clear, should be retained (see 
page 652). 

It also pointed out that in that case it was said 
By "afternoon shifts" we have here in mind shifts 

commencing not before 3.00 p.m. . . . 
(p. 650) 

In the instant awards, the respondents pointed out that 
the employees subject to those awards enjoyed the 
benefit of the afternoon shift from 12 noon — an 
additional three hours on the above "definition". 

That decision in my view is quite interesting having 
regard to the claim before me, and I will refer to it later 
on in these reasons for decision. 

The respondents deny that any employees subject to 
the instant awards are required to start at 12 noon or one 
minute to 12 noon and contend that the existing practice 
is the way the award is written, namely if work is 
commenced before or at 12 noon the shift loading is not 
payable. 

That "practice" obtains in other awards operating in 
the Government sector of industry and in which the 
provisions under review are standard clauses, and I was 
referred to some of those awards. 

The respondents distinguish the matter of interpreta- 
tion in matter No. 448 of 1986, relied upon by the appli- 
cant and referred to earlier in these reasons for decision 
on the grounds that the provision so interpreted had been 
imported into the award concerned from a Public Service 
provision and quite properly had to be given the 
"peculiar" or individual method of interpreting applied 
by the parties thereto despite what it may mean on a 
literal reading. 

As to the Commission's Principles, the respondents 
saw flow on implications to other awards and 
consequential cost increases contrary to Principle 11 of 
those Principles. 
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As far as the immediate awards are concerned, it was 
estimated that the claims if allowed would cost one large 
teaching hospital circa $50 000 per annum. 

For all of those reasons the respondents concluded 
that the claims lack merit and do not comply with the 
Commission's Principles and should be refused. 

In reply the applicant repeated that it did not seek to 
increase the costs of any employer but, 

We were merely seeking that afternoon penalty be 
paid for that period of time after 6.00 p.m. where a 
person was required to work so that in the case of 
the Orderly at Sir Charles Gairdner Hospital who 
commences at 10.00 a.m. and finishes at 6.30 p.m. 
— in that situation we would seek the afternoon 
penalty to apply to that time worked after 6.00 p.m. 
We were informed by the Office of Industrial 
Relations that they were not aware of anybody who 
was affected in such a fasion and that they were not 
prepared to look at any amendment that applied the 
afternoon penalty after 6.00 p.m. 

As I said, also, where we had had specific 
problems with hospitals as a result of the application 
discussions continued with those hospitals and any 
problems were resolved to the satisfaction of both 
parties. The change of wording to "at or after 12 
noon", is, in fact, as I indicated in my submissions 
and I think which Mr Bull may have overlooked, is 
the existing practice in most hospitals and in fact to 
the best of my knowledge in all hospitals. I have 
some concern that the union's application is seen as 
some sort of test case before the Commission to 
flow-on a number of conditions to shift workers. I 
would indicate to the Commission that that is in fact 
not the case. We are merely seeking, as I said, to 
clarify what we believe to be the existing practice 
and to apply the afternoon shift penalty on that 
period worked after 6.00 p.m. 

(Transcript notes of proceedings p. 25) 

As to what effect may be generated for other awards in 
the Government sector the applicant submitted that the 
shift work systems in the hospital industry were quite 
different and distinct from other such awards. 

My Determination. 
At the outset I admit to some confusion as to the 

precise nature of the result the applicant seeks to achieve 
by the two applications before me. 

I say that because in the text of the proposed varied 
subclauses (1) of Clauses 16 and 28 Shift Work of the 
relevant awards (and which are set out in full earlier in 
these reasons for decision) it is clearly stated that: 

In many awards of this Commission where there 
are no regular shift work or continuous shift work 
rosters in operation the ordinary hours span those 
from 7.00 a.m. to 6.00 p.m. and those workers are 
referred to as day shift workers. That also applies in 
hospitals covered by those relevant awards. A 
worker however who is required by roster to be at 
work after 6.00 p.m. the union would see as working 
extraordinary hours and the award provides for an 
afternoon penalty to be paid to those people. 
(My emphasis)(Transcript notes of proceedings p. 7) 

That explanation suggests to me at least to confirm the 
claim as written. 

Yet in reply the applicant said, 
We were merely seeking that afternoon penalty be 

paid for that period of time after 6.00 p.m. where a 
person was required to work so that in the case of 
the Orderly at Sir Charles Gairdner Hospital who 
commences at 10.00 a.m. and finishes at 6.30 p.m. 
— in that situation we would seek the afternoon 
penalty to apply to that time worked after 6.00 p.m. 
(My emphasis) 

(Transcript notes of proceedings p. 25) 

That involves the pro rata application of a shift 
loading between day work and afternoon shift work, 
which the applicant says is done in one hospital but not in 
another. 

Viewed in that latter light the applications could be 
said not to be changing the structure of the shift work 
system but creating a new allowance for ordinary hours 
of work performed by day workers after 6.00 p.m. 

The other factor which the applications throw up is the 
extent to which the shift system in hospitals to which the 
two relevant awards apply differ from the concept of 
shift work generally. 

At large it is common knowledge and practice that 
systems of shift work follow a pattern such as: 

Day Work or Day Shift — 7.00 a.m. or later to 
3.00 p.m. or later 

Afternoon Shift — 3.00 p.m. to 11.00 p.m. 
Night Shift — 11.00 p.m. to 7.00 a.m. 

or variations thereto (bearing in mind the paid crib break 
applicable to continuous shift workers), and the terms 
Afternoon and Night Shift are generally understood as 
referring to such patterns. 

Such of course is not the case in the instant awards 
where presently an afternoon shift commences any time 
between 12 noon and 6.00 p.m. and a night shift between 
6.00 p.m. and 4.00 a.m. 

The Industrial Commission of New South Wales 
remarked upon this difference in hospitals in the Shift 
Work Case 1972 (72 NSWAR p. 633) — referred to 
earlier in these reasons for decision where it said inter 
alia-. 

By ' 'afternoon shift'' we have here in mind shifts 
commencing not before 3.00 p.m. and by "night 
shifts" those which commence not before 8.00 p.m. 
Afternoon and night shifts which commence earlier 
than those times in particular industries do not lend 
themselves to generalisations and must be 
considered in their own setting. 

(p. 650) 
and 

It is impossible to regard the remuneration to be 
provided for shift work in the hospital industry as a 
standard for shift allowances generally. In this 
industry the afternoon shift can start as early as 
10.00 a.m., and the night shift can start at 4.00 p.m. 
So all shift starting times in each 24 hours are 
covered by shift allowances except for the four 
hours from 6.00 a.m. to 10.00 a.m. This also means 
that the afternoon shift can commence far earlier 
than afternoon shifts usually commence in fact in 
industry generally and the night shift is really a 
combination of afternoon and night shifts as 
worked in industry generally. 

(p. 651) 
Thus over the hospitals in New South Wales the 

only periods of the day when shifts do not start is 
after 1.00 a.m. until 4.00 a.m. It is not suggested 
that this wide variety of shift starting times is not 
necessary but we are sure that it makes the hospital 
industry quite unique. In fact this industry is a 
classic illustration of the need to look at the circum- 
stances of each case. 
(My emphasis) (p. 651) 

To accommodate those findings that Commission 
determined the rates of shift work allowances as follows: 

Shift workers shall be paid allowances in 
accordance with the following table: 

Shift Commencing Time Allowance in 
addition to 

ordinary rate 
per cent 

Day At or after 6.00 a.m. and before 10.00 a.m. nil 
Afternoon At or after 10.00 a.m. and before 1.00 p.m. 10 
Afternoon At or after 1.00 p.m. and before 4.00 p.m. \2Vi 
Night At or after 4.00 p.m. and before 4.00 a.m. 15 
Night At or after 4.00 a.m. and before 6.00 a.m. 10 

(p. 655) 
I note the use of the word "at" in that provision. 
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Looking then at the specifics of the matters now 
before me in the order in which I have received the 
submissions of the parties I take the view firstly that it 
has not been demonstrated that the existing wording of 
the respective clauses should be varied by the addition of 
the words "at or" preceeding 12 noon or 6.00 p.m. 
whenever they appear as I consider that the meanings and 
applications of the existing words has stood the test of 
time since their inception in the existing provisions and 
have not been the subject of manipulation by the respon- 
dents to the disadvantage of any of the employees. 

As to the second thrust of the applications I agree with 
the respondents in their submission that the identifica- 
tion of an afternoon shift or night shift is to be 
ascertained by reference to the time at which the spread 
of hours is to commence as the existing awards properly 
in my view provide. What the applicant appears to seek 
by a reference to a finishing time is for the purpose of 
erecting a new allowance for ordinary hours of work 
falling beyond specified times. That is not a matter 
appropriate for a variation of the shift work provision of 
the awards. 

If that is not the case and the purpose is to convert a 
period of predominantly day work or day shift into a 
predominantly afternoon shift by reference to the 
occurrence of 6.(X) p.m. at the latter end of such a shift, it 
will destroy or change the very nature of the distinction 
drawn in these awards and awards at large between the 
disabilities encountered and the methods of compensa- 
tion made for day and afternoon shift work. 

I accordingly discern no substantial merit in the 
applications and determine them by Orders of dismissal. 

Appearances: 
Ms S. Jackson appeared on behalf of the applicant. 
Mr G.E. Bull appeared on behalf of the respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1152 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the Board of 
Management, Royal Perth Hospital and Others, 
Respondents. 

Order. 
HAVING heard Ms S. Jackson on behalf of the appli- 
cant and Mr G.E. Bull on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application in so far as it relates to 
Clause 16.—Shift Work of the "Hospital Workers 
(Government)" Award No. 21 of 1966 as varied, be 
dismissed. 

Dated at Perth this 15th day of May 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1155 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the Board of 
Management, Royal Perth Hospital and Others, 
Respondents. 

Order. 
HAVING heard Ms S. Jackson on behalf of the appli- 
cant and Mr G.E. Bull on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application in so far as it relates to 
Clause 28.—Shift Work of the "Enrolled Nurses 
and Nursing Assistants (Government)" Award No. 
R7 of 1978 as varied, be dismissed. 

Dated at Perth this 15th day of May 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

RAILWAY EMPLOYEES. 
Award No. 18 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

West Australian Government Railways Commission 
and 

Australian Railways Union WA Branch and Others. 
No. 991 of 1986. 

RAILWAY EMPLOYEES AWARD NO. 18 OF 1969. 
Railway Employees WA Government Railways 

COMMISSIONER O.K. SALMON. 
Perth 

Award variation — Transfers and transfer allowances — 
Performance of other duties — Claim dismissed. 

Reasons for Decision. 
THE COMMISSIONER: This is an application by the 
Western Australian Government Railways Commission 
(Westrail) for an Order varying the Railway Employees 
Award No. 18 of 1969. The purpose of the proposed 
variation is, in Westrail's submission, to remove all 
doubts about Westrail's rights to require its employees to 
temporarily perform work other than work in their usual 
classifications according to the demands of the service. 

For some time now, mechanical tradesmen members 
of the Amalgamated Metal Workers and Shipwrights 
Union (AMWSU) have banned the performance of 
supervisors' work at Midland Workshops. Supervisors' 
work is regulated by the Railway Officers Award and 
whilst the AMWSU is not a party to that award, it is clear 
from all of the evidence before me that at the Workshops 
tradesmen have customarily performed the work of 
supervisors when it has been necessary for them to do so. 
Apparently, this was being done to the mutual advantage 
of the tradesmen concerned and Westrail, but the trades- 
men have decided to carry on with their bans at present 
because they allege that Westrail has failed to comply 
with the Railway Employees Award in two important 
respects. First of all, they say that vacant positions are 
not advertised as they should be and, secondly, they say 
that employees are not being paid at the rate they are 
entitled to be paid when taking annual leave after acting 
in higher positions for two months or more. 

There is an agreement between Westrail and the 
AMWSU on the subject of acting time. I will deal with 
this agreement in some detail shortly. For the moment, I 
observe that the AMWSU claims that Westrail's attitude 
on the issues of advertised positions and annual leave 
payments are in fact sufficient to make acting time 
unreasonable, thus freeing its members from the 
operation of the agreement. 
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Westrail claims that the nature and extent of its 
business necessitates the requirement that employees 
perform the work of different classifications 
temporarily. However, the problems posed by the 
actions of members of the AMWSU are compounded by 
support for that Union's present stance from other 
Unions parties to the Railway Employees Award. I must 
say, that as informed during the conferences, I was of the 
opinion that the Unions were on the firmest ground when 
taking their stance because of the principles in the 
decision of Nevile J. in re Midland District Abattoir — 
Local Consumption Award (41 WAIG 960). However, in 
the formal proceedings my attention has been drawn to a 
decision of the Full Bench in Appeal No. 853 of 1980 (61 
WAIG 477) and the agreement I have already mentioned 
and these facts require me to modify my opinion. Indeed, 
given the importance of these facts in Westrail's case, I 
am left to wonder why they were not drawn to my 
attention during the conference procedures. 

In No. 853 of 1980 (supra) a Full Bench of the 
Commission dealt with the question of implied condi- 
tions in the contracts of service of certain railway 
employees. In the course of its decision the Full Bench 
made statements of principle that I think are binding in 
this case. Moreover, it seems that the binding effect of 
the decision was acknowledged by Westrail and the 
AMWSU; at least that is the conclusion I draw from 
Exhibit 1 for the reasons that follow. 

Exhibit 1 consists of letters exchanged between 
Westrail and the AMWSU on the subject now in dispute. 
The letter from Westrail to the Secretary of the AMWSU 
of 14 June 1985 reveals that in conferences procedures 
before Johnson C. on 30 May 1985, Counsel for Westrail 
and the AMWSU reached agreement on the legal 
position regarding workers relieving in higher duties 
positions. Apparently, it was settled that "Westrail had 
the authority to direct a worker to work in another 
position for a limited duration, but where the period 
exceeds that limited duration, then the worker may 
decline to undertake the work". Bearing in mind that 
Johnson C. had cause in 1982 (62 WAIG 3107) to refer to 
the decision of the Full Bench in 853 of 1980, and that it 
was most unlikely that Counsel would not have been 
aware of it, I think it goes without saying that the legal 
position of Westrail's engineering trades employees, 
would have been agreed between Counsel with the Full 
Bench decision being a crucial factor in the discussions. 
The implication is that it was accepted that contracts of 
service between these employees and Westrail, were 
made in a context "that includes the custom and usage 
operating at the depot" and the "employers require- 
ments for persons to act in higher positions", but where 
the custom and usage also imply "a term enabling an 
employee to refuse to act in a higher position where he 
has a reasonable excuse for so refusing". Furthermore, it 
is also most unlikely that the comments of the Full Bench 
in connection with Clause 16.—Workers' Performing 
Higher Duties of the Railway Employees Award would 
have been overlooked by counsel. This provision was 
held to be not a provision that of itself permits "the 
employer to require a worker to perform work in a lower 
grade any more than it permits an employer to require a 
worker to 'act up' ", because it was neutral "as to the 
question of the existence of a requirement to 'act up' as a 
term of the contract of service". 

The letter of 14 June 1985 also sets out proposed terms 
for agreement between Westrail and the AMWSU for the 
purpose of clarifying the procedure by which employees 
may be required to perform higher duties on a casual or 
intermittent basis. Furthermore, apart from a minor 
qualification, the AMWSU accepted Westrail's 
proposals. This acceptance being revealed in the Union's 
letter to Westrail of 20 June 1985. 

The arrangements agreed between Westrail and the 
AMWSU in mid 1985, are abundantly clear. But by 
reason of the Full Bench decision in No. 853 of 1980, all 
Unions are essentially in the same position as the 
AMWSU. As the award stands the principles in the 

Midland Abattoir case (supra) still apply, except to the 
extent that custom and practice and Westrail's require- 
ments enable conditions to be implied in contracts of 
service that displace them. 

Westrail's proposal for varying the Railway 
Employees Award would, if allowed, specify its power to 
' 'order the transfer of any worker to another position of 
the same designation, carrying a higher or lower rate 
than his ordinary classification, including positions on 
the salaried staff". Considerable attention was given to 
the Government Railways Act 1904 and the history of 
industrial regulation in the railways since 1903, in order 
to establish Westrail's power (or right) to transfer 
employees in the terms just described. Evidence was also 
called by Westrail from two salaried employees with 
considerable service at Midland Workshops to establish 
the custom of requiring workers to be temporarily 
employed in the work of classifications other than their 
own. 

In these proceedings I am not concerned with declaring 
the existing rights of parties on the subject of transfers. 
My task is to determine the fate of the claim according to 
what is fair and reasonable. This is not to say that 
existing rights are excluded from the determination of 
what is fair and reasonable, merely that they must be 
weighed in the balance with all other relevant facts. I 
must say that the testimony of the witnesses for Westrail 
convinces me that there is no merit in the proposal that 
would allow Westrail to order the transfer of its 
employees between the work of different classifications. 
Westrail may see such a provision as being desirable and 
necessary, but the witnesses who have day to day 
management responsibility in the workshops were both 
firm on the point that ordering employees to transfer 
would be counter-productive and undesirable. Indeed, I 
had the strong impression during the cross examination 
of the senior man that he was embarrassed by the 
terminology of the claim. Certainly he could not 
satisfactorily explain the inconsistency between a pre- 
scribed power to order transfers and his own views on the 
subject. 

I think it is plain enough that in this case the burden of 
proof lies on Westrail. However, in all of the circum- 
stances as I have described them I find that Westrail has 
not made out a case of sufficient strength as to cause me 
to amend the award in the terms proposed. Accordingly 
an Order will issue dismissing the claim. 

My decision does not mean that I am oblivious of 
Westrail's problems, though I am convinced that these 
problems are mostly of Westrail's making. But having 
considered the submissions of the Unions in this case, 
and the possibilities of problems arising because the 
interests of the Railways Officers' Union are likely to be 
raised, I have formed the opinion that I should initiate a 
course of action to overcome the problems involved 
independently of amending awards. My intention is to 
call a conference of my own motion with the object of 
encouraging the parties to reach an agreement on the 
subject, along the lines of the agreement between 
Westrail and the AMWSU. The agreement may then be 
made an Order pursuant to section 44 (8). In the mean- 
time, I strongly recommend that all bans be lifted on the 
performance of work outside of employees classifica- 
tions, as customarily recognised. I think that Westrail 
should accept that the annual leave provisions in the 
Railway Employees Award, has been amended for 
obvious reasons and that it should withdraw all recent 
instructions concerning the application of these 
provisions to persons proceeding on annual leave with 
two months on acting time. Of course I should not have 
to instruct Westrail to observe the award in other 
respects. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 1206 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 991 of 3986. 

Between West Australian Government Railways Com- 
mission, Applicant and Australian Railways Union 
and Others, Respondents. 

Order. 
HAVING heard Mr F.M. Hodgins on behalf of the West 
Australian Government Railways Commission, Mr R.C. 
Wells on behalf of the Australian Railways Union WA 
Branch, and Mr J. Sharp-Collett on behalf of the 
Amalgamated Metal Workers and Shipwrights Union of 
WA and the Electrical Trades Union of Workers of 
Australia WA Branch, the Commission, pursuant to its 
powers under the Industrial Relations Act 1979 hereby 
orders — 

That the application be dismissed. 

Dated at Perth this 27th day of May 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

AWARDS/AGREEMENTS — 
Interpretation of — 

TERTIARY EDUCATION ACADEMIC STAFF 
(Teachers College). 

Award No. 1 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 46. 

Union of Australian College Academics, Western 
Australian Branch, Industrial Union of Workers 

and 
Western Australian College of Advanced Education. 

No. 1309 of 1986. 

TERTIARY EDUCATION ACADEMIC STAFF 
(TEACHERS COLLEGE) AWARD 1979. 

Lecturer Educational Services 

COMMISSIONER G.L. FIELDING. 
Perth 9th day of June 1987 

Award interpretation — cancelled by statute — sections 
7 and 117 (g) Industrial Arbitration Act 1979 — 
relevant Award provisions no longer in force — by 
consent Application withdrawn. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: The application currently 
before the Commission is an application to interpret the 
Tertiary Education Academic Staff (Teachers Colleges) 
Award 1979, being Award 1 of 1979. That was made, it is 
common ground, under the Industrial Arbitration Act 
1912. It is conceded by the Crown on behalf of the 
colleges that when the Award was made it was made 
validly by the Commission in accordance with the statute 
in force at that time. However, the 1912 Act was repealed 
by the Industrial Arbitration Act 1979 some time after 

the making of this Award. The exact date the 1979 Act 
came into operation was 1 March 1980, a date after the 
making of the Award in question. 

The Act provided, amongst other things, a new 
definition of "employee" which expressly excluded 
academics who are of the kind falling within the scope of 
this Award. It follows, by reason of the definition of 
' 'industrial matter" in that Act, that the Commission did 
not thereafter have jurisdiction to deal with matters 
relating to conditions of employment and the like of 
academics, since they were, by definition, not 
employees. 

The consequence of that is that the Award, by virtue of 
the transitional provisions in the 1979 Act, in particular 
section 117 subparagraph (g), became cancelled by force 
of statute. That subsection reads: 

On and after the proclaimed date 
which, as I have said, was 1 March 1980 

subject to paragraph (h) 
which is not relevant, 

each award, order or decision which immediately 
prior to the proclaimed date was in force under the 
repealed Act 

and that is the 1912 Act 
shall be deemed to have been made under this Act 
and shall continue in force under and subject to this 
Act but not in respect of any matter which the 
Court, the Commission, or an Industrial Magistrate 
may not include in an award or decision under this 
Act, and any such matter 

that is to say, any matter which the Commission is not 
empowered to include in an award 

is deemed to have been deleted from the award, 
order or decision. 

In my view as Mr Cock, for the Respondent, has 
rightly argued that provision has effectively cancelled 
this Award because the Commission is and was only 
empowered to make an Award so far as it relates to an 
"industrial matter". An industrial matter, by definition, 
covers relations between employers and employees 
including conditions of work as they apply between 
employers and employees. Since, by definition, the 
academics ceased to be employees, the Award in question 
does not deal with any industrial matter. The matters 
which it does deal with are therefore deemed to have been 
deleted from the Award. Thus the Award is rendered 
effectively useless by virtue of section 117 (g). 

The Applicant does not seriously question the argu- 
ment of the colleges and in my view one cannot really, on 
the face of it, mount any sensible challenge to it. 

The Applicant did suggest that since the Award had 
not formally been repealed or cancelled by the parties, it 
had become revived by virtue of the 1984 amending Act 
which reinstates the Commission's power to deal with 
academics and the like. But I think, as the advocate for 
the Applicant now readily accepts, the defect in that 
argument is that the Award cannot be revived since by 
force of statute it was, in effect, cancelled and certainly 
the material provisions deleted from it. There is therefore 
nothing to be revived by the statute. That is to say the 
1979 Act, having for the Applicant's purposes done its 
damage, without some express statutory provision one 
cannot revive that which no longer exists. There is no 
such express provision in the current statute. Indeed the 
statute simply continues Awards which are "in force" 
and as I have indicated, by virtue of 117 (g), the material 
parts of this Award were not in force, when the 1984 
Amendments were proclaimed. 

Faced with that problem the Applicant has made 
application to withdraw this claim. The Crown does not 
object to that although it is prepared to agree to an 
amendment to have the matter dealt with as a claim for 
contractual benefits. The Applicant suggests that that is 
something quite different from the nature of the original 
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application and I think that is right, although in the end 
the result might not be any different, and in the circum- 
stances wants to reconsider its position. The Applicant 
can be excused for taking that view. 

It therefore remains only to say that leave will be 
granted. The Applicant can make whatever fresh 
application it wants, when it wants. 

Appearances: 
Mrs J. Drimatis for the Applicant. 
Mr R.E. Cock (of Counsel) for the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1309 of 1986. 

Between Union of Australian College Academics, 
Western Australian Branch, Industrial Union of 
Workers, Applicant and Western Australian 
College of Advanced Education, Respondent. 

Order. 
HAVING heard Mrs J. Drimatis on behalf of the Appli- 
cant and Mr R.E. Cock (of Counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 9th day of June 1987. 

$ 
(iii) two years to three years  371.90 
(iv) three years to five years  376.40 
(v) over five years  381.30 

(2) A leading hand, i.e. an employee placed in charge 
of not less than three other employees, shall be paid 
$14.50 per week extra. 

(3) The determination of wage rates prescribed in this 
award takes into account all disabilities associated with 
the performance of security and other duties under the 
scope of this award. 

(4) The wage rates prescribed in this award shall be 
varied only to give effect to any general increase in wage 
rates resulting from any Wage Indexation decision or 
economic enquiry by the Australian Conciliation and 
Arbitration Commission into the level of total wages in 
National Wage Cases. 

(5) Casual employees shall be paid 20 per cent in 
addition to rates prescribed in this clause. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 22nd day of June 1987. 

K. SCAPIN, 
Registrar. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

NOTICES — 
Award/agreement matters — 

Application No. 660 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "BP REFINERY (KWINANA) 

(SECURITY MEN'S) AWARD 1978". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

3.—Scope. 
This award shall apply to workers, engaged by BP 

(Kwinana) Oil Refinery in the classifications referred to 
in Clause 32 hereof. 

32.—Wage Rates. 
An employer on whom this award is binding shall not 

increase the rate of wage payable to an employee on the 
10th day of March 1987, or otherwise vary the conditions 
of employment applicable to an employee on that date so 
as to incease that employer's labour costs except to the 
extent that any such increase has been authorised by the 
Commission after that date. 

(1) The actual rate of pay for adult employees covered 
by this award shall be set out herein — 

Classification Rate Per Week 
$ 

Security Man 
(service in the classification) — 
(i) up to six months  362.50 
(ii) six months to two years  367.30 

Application No. 615 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED THE "BUILDING TRADES 

CONSTRUCTION AWARD NO. 14 OF 1978". 

NOTICE is given that an application has been made to 
the Commission by the Construction, Mining and 
Energy Workers' Union of Australia — Western 
Australian Branch under the Industrial Relations Act 
1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed amend- 
ment which relate to area of operation or scope are 
published hereunder. 

Clause 8.—Rates of Pay: Delete paragraph (c) of 
subclause (12) of this clause and insert in lieu:— 

(c) Crane Drivers 
(i) Mobile Crane Driver $ 

0— 8 tonnes 364.80 
8— 15 tonnes 371.30 

15— 40tonnes 378.80 
40-— 80 tonnes 384.50 
80—lOOtonnes 389.10 

100— 140 tonnes 395.70 
140 — 180 tonnes 404.50 
180 —220 tonnes 416.80 
Over 220 tonnes 431.60 

(ii) Stiff Leg Crane Driver 359.50 
(iii) Tower Crane Driver 398.10 

Nothing in this award, nor the addition of the 
crane driver classifications into this award, shall in 
itself operate to reduce the total payment of wages 
and any site allowance of any such crane driver 
below the rate actually received by him at the date 
hereof. 

(d) Additional Payments: Workers shall be paid 
an additional payment at the rate of $47.40 per week 
in addition to the appropriate amounts in para- 
graphs (a) and (b) of this subclause for the purpose 
of the calculation in subclause (4) of this clause to 
compensate for the non-incidence of over award 
payments in the building industry. 
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A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 10th day of June 1987. 

K. SCAPIN, 
Registrar. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 15th day of June 1987. 

K. SCAPIN, 
Registrar. 

Application No. AGS of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 
"CLERKS' (ACCOUNTANTS OFFICE 

AUSTRALIAN TRAINEESHIPS) 
INDUSTRIAL AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks 
(Wholesale and Retail Establishments) Award No. 38 of 
1947 employed in the industry of the employers named in 
Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 15th day of June 1987. 

K. SCAPIN, 
Registrar. 

Application No. AG7 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"CLERKS' (HOTELS, MOTELS 
AND CLUBS) AWARD ". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks 
(Hotels, Motels and Clubs) Award No. R7 of 1977 
employed in the industry of the employers named in 
Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 15th day of June 1987. 

K. SCAPIN, 
Registrar. 

Application No. AG9 of 1987. Application No. AG11 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"CLERKS' COMMERCIAL INDUSTRIES 
AUSTRALIAN TRAINEESHIPS 
INDUSTRIAL AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks 
(Commercial, Social and Professional Services) Award 
No. 14 of 1972 employed in the industry of the employers 
named in Schedule A of this agreement. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 
"CLERKS' (MEDICAL SECRETARY 

RECEPTIONIST AUSTRALIAN 
TRAINEESHIPS) INDUSTRIAL AGREEMENT ". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks 
(Commercial, Social and Professional Services) Award 
No. 14 of 1972 employed in the industry of the employers 
named in Schedule A of this agreement. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 1209 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 15th day of June 1987. 

K. SCAPIN, 
Registrar. 

4.—Area. 
This award shall apply throughout the State of 

Western Australia for Dry Cleaning and Linen Repairers 
and outside of the South West Industrial Division of 
Western Australia. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 3rd day of July 1987. 

K. SCAPIN, 
Registrar. 

Application No. AGIO of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"CLERKS' (WHOLESALE AND 
RETAIL ESTABLISHMENTS)". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks 
(Wholesale and Retail Establishments) Award employed 
in the industry of the employers named in Schedule A of 
this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 15th day of June 1987. 

K. SCAPIN, 
Registrar. 

Application No. A10 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"HOSPITAL SALARIED OFFICERS 

(PATHOLOGY, RADIOLOGY AND RESEARCH 
SERVICES) AWARD ". 

NOTICE is given that an application has been made to 
the Commission by the Hospital Salaried Officers 
Association of Western Australia (Union of Workers) 
under the Industrial Relations Act 1979 for the above 
Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

1.—Area. 
This Award shall operate throughout the State of 

Western Australia. 

2.—Scope. 
This Award shall apply to employees engaged in 

Clerical, Technical, Supervisory, Administrative or 
Professional capacities by the operators of Pathology, 
Radiology and Research Services and to the operators of 
Pathology, Radiology and Research Services. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 8th day of July 1987. 

K. SCAPIN, 
[L.S.] Registrar. 

DRY CLEANERS AND LAUNDRY. 
Award No. 35 of 1978. 

Application No. 760 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "DRY CLEANING AND LAUNDRY 

AWARD". 

NOTICE is given that an application has been made to 
the Cojnmission by the Western Australian Clothing and 
Allied Trades' Industrial Union of Workers, Perth under 
the Industrial Relations Act 1979 for a variation of the 
above Award. 

As far as relevant, those parts of the proposed amend- 
ment which relate to area of operation or scope are 
published hereunder. 

Application No. 609 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "MINERAL SANDS MINING AND 

PROCESSING AWARD NO. 38 OF 1981". 

NOTICE is given that an application has been made to 
the Commission by the Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers 
under the Industrial Relations Act 1979 for a variation of 
the above Award. 

As far as relevant, those parts of the proposed amend- 
ment which relate to area of operation or scope are 
published hereunder. 

Clause 27.—Wages subclause (1): insert the following 
classifications:— 

Dredge Operator 
Linertex Operator 
Rubber Worker 
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Quality Control Operator 
Panel Operator 
Senior Storeman 
Kiln Control Operator (SR Plants) 
Laboratory Employee Grade I 
Laboratory Employee Grade II 
Laboratory Employee Grade III 
Experienced Storeman 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 10th day of June 1987. 

K. SCAPIN, 
Registrar. 

Application No. A6 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT ENTITLED 

"TECHNICAL ASSISTANT SURVEY 
TRAIN EESHIP AGREEMENT 1987". 

NOTICE is given that an application has been made to 
the Commission by the Association of Draughting, 
Supervisory and Technical Employees Western 
Australian Branch under the Industrial Relations Act 
1979 for registration of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to all technical assistant 

survey trainees undertaking a traineeship as part of the 
Australian Traineeship System employed in the industry 
of the employers named in Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 10th day of June 1987. 

K. SCAPIN, 
Registrar. 

Application No. A9 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"TELFER GOLD MINE (PRODUCTION AND 

MAINTENANCE EMPLOYEES') AWARD 1987". 

NOTICE is given that an application has been made to 
the Commission by Newmont Australia Limited under 
the Industrial Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
(1) This Award shall apply to employees, members of 

the appropriate union, employed in classifications men- 
tioned in Clause 6.—Wages of this award in the area 
occupied and operated upon by Newmont Australia 
Limited at Telfer. 

67 W.A.I.G. 

(2) This Award shall replace the Telfer Gold Mine 
(Production and Maintenance) Workers Award No. A13 
of 1985, Order Nos. C445 of 1977 and CR523 of 1978 
and the Building Trades (Goldmining) Award Nos. 29 
and 32 of 1965 and 4 of 1966 as varied, the Electrical 
Trades (Goldmining) Award No. 57 of 1968 as varied, 
the Engineering Trades (Goldmining) Award No. 26 of 
1947 as varied, and the Goldmining Award No. 21 of 
1967 as varied, in so far as those awards applied to 
employees employed at Telfer. 

6.—Wages. 
The weekly wage rates payable under the provisions of 

this Award shall be: 
Classification 

(1) Mine Section: 
(a) Plant Operators 

(i) not exceeding 410kw (e.g. Cat 992B 
Loader, Cat 623B Scraper, Cat 16G 
Grader, Cat D9L Bulldozer). . . 

(ii) exceeding 410kw but not exceeding 
485kw . . . 

(iii) exceeding 485kw (e.g. Cat 992C 
Loader) . . . 

(iv) Bulldozer Driver engaged on highwall, 
ore or selvedge batter cutting . . . 

(b) Truck Drivers 
(i) Rear Dump Ore Truck Driver up to 50 

tonnes . . . 
(ii) Rear Dump Ore Truck Driver over 50 

tonnes . . . 
(iii) Water Truck Driver up to 10 tonnes . . . 
(iv) Water Truck Driver over 10 tonnes . . . 

(c) Drillers 
(i) Sample . . . 
(ii) Blast Hole . . . 

(d) Other 
(i) Powder Monkey . . . 
(ii) Shot Firer . . . 

(2) Ore Treatment Mill Section: 
(a) Crusher Operator 

(i) less than three months experience . . . 
(ii) more than three months experience . . . 

(b) Ore Treatment Plant Operator 
(i) Grade 1 — less than three months 

experience . . . 
(ii) Grade 2 — more than three months 

experience . . . 
(iii) Grade 3 — after 12 months service and 

when classified as such . . . 
(iv) Grade 4 — Mill Shift Operator — Who 

shall have satisfactorily supervised a mill 
shift crew for a minimum of one 
continuous week 

and 
Have passed both oral and practical 
examinations relating to the mill . . . 

(c) Labourer . . . 
(d) Re-agent Mixing . . . 

(3) Laboratory Section: 
(a) Laboratory Assistant . . . 
(b) Sample Preparer . . . 
(c) Fire Assay Assistant . . . 
(d) Technical Assistant . . . 

(4) Engineering Section: 
(a) Greaser . . . 
(b) Tradesman's Assistant. . . 
(c) Lube and Fuel Serviceman . . . 
(d) Tyre Fitter . . . 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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(e) Tradesman . . . 
(f) Linesman . . . 
(g) Crane Driver 

(i) 8-14 tonnes lifting capacity . . . 
(ii) 15-40 tonnes lifting capacity . . , 

(5) Leaching Plant Operation: 
(a) Agglomerator Operator Heap Attendant 

(i) Grade 1 — less than three months 
experience . . . 

(ii) Grade 2 — more than three months 
experience . . . 

(iii) Grade 3 — after 12 months experience 
and when classified as such . . . 

(b) Clamshell Operator . . . 
(6) General: 

(a) Gardener . . . 
(b) Labourer . . . 
(c) Janitor . . . 
(d) Storeman . . . 
(e) Back Hoe Operator . . . 
(f) Mine Sampler . . . 

Dated at Perth this 15th day of June 1987. 

K. SCAPIN, 
Registrar. 

BOARDS OF REFERENCE — 

Decisions of — 

BOARD OF REFERENCE. 
Industrial Relations Act 1979 

Section 48 — unfair termination of employment. 

The Construction, Mining and Energy Workers' Union 
of Australia — Western Australian Branch 

and 
Heinz Weber trading as WA Formwork. 

No. 43 of 1985. 

BEFORE A BOARD OF REFERENCE 
Mr K. Scapin — Chairman, 

Mr M.G. Maslij — Employer's Representative, 
and Mr D.H. Schapper — Employee's Representative. 
Perth 22nd day of June 1987. 

Termination of employment — unfair dismissal — dis- 
crimination against shop steward — reinstatement 
granted. 

Decision. 
MR SCAPIN: In this matter, the Construction, Mining 
and Energy Workers' Union of Australia — Western 
Australian Branch, seek the reinstatement in employ- 
ment of Mr F whose contract of service was terminated 
by the respondent employer with effect from the 
completion of work on 11 June 1987. 

No evidence was called before the Board but submis- 
sions were made by the advocates for each party. The 
applicant cited the following authority: 

(1) The Western Australian Carpenters and 
Joiners, Bricklayers and Stoneworkers Industrial 
Union of Workers v. John Holland Constructions 
Pty Ltd 50 WAIG 472. 

and the following were cited by the respondent: 
(2) Queensland Country Agents v. The 

Australasian Meat Industry Employees' Union 91 
CAR p. 208. 

(3) The Western Australian Carpenters and 
Joiners, Bricklayers and Stoneworkers Industrial 
Union of Workers v. James Hardie and Co Pty Ltd 
61 WAIG 1321. 

(4) The Australian Builders' Labourers' 
Federated Union of Workers — Western Australian 
Branch v. Collier Constructions Pty Ltd 66 WAIG 
741. 

It is the fundamental right of a worker to choose his 
employer and of an employer to select his employees. 
The employer's right to dismiss an employee has been 
modified somewhat by industrial authorities when it has 
been demonstrated that the employer has acted unfairly 
but it does not follow that an employee once engaged has 
an inherent right to retain employment. 

Mr F's services were terminated by proper notice in 
accordance with the "Building Trades (Construction) 
Award 1979" No. 14 of 1978. As a result, the Board is 
not concerned with the lawfulness of the termination of 
service, but rather with its fairness. 

The onus in this case is on the applicant to establish on 
the balance of probabilities that his services have been 
unfairly terminated. 

To deprive an employer of his right to terminate an 
employee's services is a serious matter. An application 
for reinstatement is not an appeal from the action of the 
employer, no such right is conferred by the Industrial 
Relations Act 1979. Neither is it open to the Board to 
substitute its own opinion for that of the employer in the 
termination of an employee's services. The proper test is 
— has there been unfair dealing on the part of the 
employer towards the employee? 

The facts are these. WA Formwork commenced work 
on its contract associated with extensions to the law 
library building at the University of Western Australia on 
16 October 1986. The main contractor was GKW 
Building Industries Pty Ltd. Mr F commenced his 
employment with WA Formwork as a formwork 
carpenter on 1 December 1986. On 5 January 1987, WA 
Formwork was informed that Mr F had been elected as 
job steward. At the height of its activity on the "GKW" 
contract, WA Formwork employed some 15 carpenters 
and a number of labourers. 

On 9 March 1987, WA Formwork commenced work 
on a contract with Interstruct Pty Ltd associated with 
construction work at the School of Architecture, Univer- 
sity of Western Australia. 

As the amount of work on the "GKW" contract 
decreased, WA Formwork transferred its workforce to 
the "Interstruct" site on the University of WA campus. 
By 8 June, Mr F was the only WA Formwork employee 
left on the "GKW" site. All of the other employees of 
WA Formwork (with the exception of Mr B, about 
whom more will be said later) comprising some 14 or 
more employees, including carpenters and labourers, 
had by that time been transferred to the "Interstruct" 
site. 

Mr B had been earlier dismissed because of his 
inability to demonstrate the standard of workmanship 
required to carry out "off-form" formwork. 

On 9 June, "GKW" terminated WA Formwork's 
contract on the law library building, without (it was said) 
any prior warning. 

By letter dated 10 June 1987 (Exhibit A), WA 
Formwork terminated Mr F's services with effect from 
the close of work on Thursday 11 June 1987, for the 
reason that WA Formwork had lost the "GKW" 
contract and as a result could not offer Mr F continuing 
employment. Such notice being in accordance with the 
award. 

Mr F was paid his entitlements on termination in 
accordance with the award. From this amount he 
withdrew his wages, the balance he paid into his union's 
trust account pending the decision of the Board of 
Reference. 
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On Thursday 11 June 1987, the said union notified 
WA Formwork that it disputed the decision to terminate 
the services of Mr F the job steward. At 10.30 a.m. on 
Friday 12 June [that is, within three days of notifying 
WA Formwork — In accordance with Clause 37 (2) of 
the award), the union requested the Registrar in writing 
to appoint a Board of Reference to deal with the matter. 

The Board was convened and heard the matter on 
Tuesday 16 June, and delivered its decision the same day. 

At the hearing before the Board, mention was made by 
the advocate for the applicant that, to use his words 
"there was a lot of to-ing and fro-ing" between the 
union, WA Formwork, "GKW", and "Interstruct" as 
to whether or not Mr F would be permitted on the 
"GKW" and/or the "Interstruct" sites, after the 
termination of his services. Not any of that was relevant 
to the question which the Board was asked to determine. 

It was argued on behalf of the applicant that Mr F 
could be gainfully employed on the "Interstruct" site 
and to have Mr F remain as the last employee on the 
"GKW" site was contrived by WA Formwork to 
discriminate against him. 

The applicant's claim is for re-instatement by WA 
Formwork; all time lost since termination date be made 
good, and termination pay be refunded by the applicant 
to WA Formwork. 

In reply it was argued on behalf of the respondent that 
the reason for the retention of Mr F on the "GKW" site 
was in order to comply with the agreed policy of both the 
respondent and the union that the job steward on each 
job is the last to be terminated. The reasons given to the 
Board, on behalf of the respondent, for the termination 
of Mr F's services were his unpunctual attendance, 
absenteeism, and the sub-quality of his workmanship on 
"off-form" formwork, and the fact that there was 
insufficient work available for another carpenter on the 
"Interstruct" site. 

In relation to the "Interstruct" project, the Board was 
informed that the amount of work involved would 
justify the employment of eight carpenters, however, 
because the contract was behind schedule, WA 
Formwork were currently employing 13 carpenters on 
site. It was expected that this "peak" workforce would 
be maintained until about the end of August, at which 
time there would probably be work available for perhaps 
six carpenters and three labourers. The contract would 
conclude about mid-December. 

The Board has no information before it as to whether 
Mr F was warned that his unpunctual attendance could 
lead to dismissal. As regards Mr F's absenteeism, I note 
from the employer's record of absences (Exhibit 3) that 
one other employee has had more than the average 
number of absences, yet he is still employed by the 
respondent. Again the Board has no information before 
it as to whether Mr F was warned that his absenteeism 
could lead to dismissal. 

I note that Mr B's employment was terminated 
because of his poor standard of workmanship on "off- 
form" formwork. However, despite the fact that it is 
claimed by the respondent employer that Mr F's 
standard of workmanship on "off-form" formwork is 
not satisfactory, and that he has on a number of 
occasions been informed of that, yet, unlike Mr B, Mr 
F's services were retained even after such admonitions. 

It was admitted on behalf of the respondent that the 
employer had no complaints about the way in which Mr 
F carried out his duties as shop steward. 

I do not accept that the reason advanced by the 
respondent for retaining Mr F as the last employee on the 
"GKW" site was for the purpose of complying with an 
"agreed" practice. 

The Board's attention was drawn to correspondence 
between the applicant union in this case, and the Master 
Builders' Association of WA (the MBA), relating to the 
principle of "last on — first off" in the matter of 
terminations of employment (Exhibit 2). I do not inter- 
pret the MBA's letter as being an acceptance of the 

proposition that with respect to job stewards, the 
principle referred to is modified to the extent that the job 
steward on each job is the last to be terminated. On the 
contrary, the MBA's letter states "Accredited job 
stewards, by award prescription, are primarily employed 
to perform work within the scope of competence of their 
classifications, and should be treated in the same manner 
as other employees". True, the MBA's letter admits that 
the award provisions prescribe different procedures for 
the termination of employment of job stewards, but the 
award provisions do not go so far as to prescribe the 
sequence of terminations. 

The Board's decision is dependent upon the quality of 
the relevant evidence produced. Advocates who rely on 
submissions in lieu of evidence (which can be tested) and 
who fail to call witnesses to give evidence, run the risk of 
failing to produce sufficient evidence upon which the 
Board can make a proper assessment of the claim. Unless 
the best evidence is presented, then parties must accept 
the consequences flowing therefrom. 

The reasons of unpunctual attendance, long record of 
absenteeism, and poor workmanship, put forward to 
justify the termination of Mr F's employment, strike me 
as being unacceptable in that if the employer was so con- 
cerned at the alleged deficiencies in the applicant's 
performance, the respondent could have caused the 
contract of service to be terminated at an earlier date, as 
he did in the case of Mr B. 

This contention suffers in plausibility from not having 
been advanced earlier. It is in my view, a dredging up of 
matters for the sake of a defence. 

In view of the fact that all employees of WA 
Formwork, employed on the "GKW" contract were 
transferred to the "Interstruct" site, with the exception 
of Mr F, and the fact that WA Formwork was prepared 
to employ 13 carpenters on the "Interstruct" project, in 
lieu of the normal complement of eight (because the job 
was behind schedule), but was not prepared to employ a 
14th carpenter (Mr F) because there was insufficient 
work, stretches ordinary credibility to breaking point. 

Where the Board has conflicting submissions before it, 
I see it as the Board's primary function to make an assess- 
ment of these submissions and decide which version is to 
be accepted, on the balance of probabilities. In my view, 
the probabilities are in favour of the applicant. The 
applicant has therefore discharged its onus to demon- 
strate that the employer's decision to terminate Mr F's 
services was unfair. 

I have reached the conclusion that there has been 
unfair dealing on the part of the employer toward Mr F. I 
would reinstate Mr F without loss of entitlements. His 
service shall be continuous. He is to repay to WA Form- 
work all payments made to him on account of the 
termination of his services, excepting of course his 
ordinary wage. 

MR SCHAPPER: I agree with the decision of the 
Chairman and have nothing further to add. 

MR MASLIJ: In this matter a Mr F who was employed 
by the respondent, WA Formwork, as a Carpenter and 
who was also a job steward of the union to which he 
belongs, had his employment terminated by his employer 
pursuant to the provisions of Clause 37 (2) of the 
Building Trades (Construction) Award 1979. Pursuant 
to this same provision this Board of Reference is asked to 
determine whether the employer's decision to terminate 
the employment of Mr F is unduly harsh, unjust or 
unreasonable. There is no material dispute on the legality 
of the termination, it remains to be determined solely on 
merit. 

The employer in this case is a formwork sub- 
contractor who up until 9 June had a contract with a 
principal contractor being "GKW" Industries Pty Ltd 
for work on extensions to the University of WA Law 
School. The employer also has a contract with a separate 
principal being Interstruct Pty Ltd for work on the 
University of WA School of Architecture. 
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The reason given by the employer to the employee for 
termination is the cancellation by the principal con- 
tractor of the University Law School contract on which 
the employee was working and a consequent lack of 
vacancy elsewhere for the employee. 

The background to this matter is briefly that in the 
weeks preceding 10 June 1987 the employer had 
progressively transferred his employees from the Law 
School project to the Architectural School project as the 
former project approached completion. It appears that 
on 9 June 1987 Mr F and a labourer employee were the 
only WA Formwork employees remaining on the Law 
School site. It also appears that on this day the principal 
contractor on the Law School project had advised the 
employer that his contract on this project was being 
cancelled with immediate effect. The employer was then 
faced with a decision whether to terminate the remaining 
employees or to transfer them to other projects on which 
he was contracted either on the Architectural School at 
University of WA or a distant job near Kalgoorlie, seven 
hundred kilometres from Perth. In the assessment of this 
situation a decision was made by the employer to retain 
the services of the labourer and terminate the services of 
Mr F. Formal advice of the termination was given to Mr 
F on 10 June 1987. 

The main thrust of the applicant union's opposition to 
this termination was argued on two grounds. Firstly that 
there was and is gainful employment for Mr F on the 
employer's Architectural School contracted project. 
Secondly the circumstances whereby Mr F being the last 
person to be considered for transfer or termination was a 
contrived arrangement and is discriminatory against Mr 
F because he did not have an equal opportunity of being 
continuously employed in the same manner as the other 
employees. 

The respondent's initial submission was that the 
employer legally terminated the employment of Mr F and 
there was no dispute over the legality of the termination. 
The respondent denied any victimisation of Mr F submit- 
ting that the employer had tried to accommodate the 
union's own policy on terminations with particular 
reference to job stewards being the last person to be 
terminated on each job. 

The applicant disputed this submission, arguing 
emphatically that the policy was used to discriminate 
against the employee. In my view it is immaterial whether 
either the union's policy or the employer's own policy or 
the policy of another organisation is complied with, the 
key issue for determination is whether in all the circum- 
stances of a particular case an employee has been treated 
in a fair and reasonable manner. 

The respondent further submitted that the decision to 
terminate Mr F's employment was based on a number of 
other factors. These include an assessment that there was 
already more than a sufficient number of carpenters on 
the Architectural School and another would result in no 
net benefit to the business; the employer's assessment 
that Mr F's workskills are not up to the level required; 
and Mr F has demonstrated an excessive level of 
absenteeism and unsatisfactory punctuality. In addition 
the respondent submitted that the award which applied 
in this case makes provision under Clause 8 subclause (4) 
for an additional pay factor known as "Follow the Job 
Loading" to compensate for periods of unemployment 
between jobs, and there are things such as the Construc- 
tion Industry Portable Long Service Act which ensures 
that an employee's accrued entitlements are not lost due 
to, periods of unemployment between jobs. Finally the 
respondent submitted that a job steward has no greater 
right to employment than others other then the award 
requires an additional day's notice of termination, and 
that the union had failed to carry the burden of proof 
required to satisfy the Board that the employer's decision 
to terminate was unduly unfair. 

In assessing this matter I adopt the approach of Mr 
Commissioner Fielding in matter No. CR164 of 1981 
between the Western Australian Carpenters and Joiners, 
Bricklayers and Stoneworkers Union and James Hardie 

and Co Pty Ltd (61 WAIG 1321) which was submitted as 
Exhibit No. 6 by the respondent. This case concerned a 
dispute over the termination of an employee in the 
classification of carpenter which resulted from the 
employer's desire to reduce the number of carpenters 
employed. In that case the company respondent con- 
cluded that there was insufficient work of the type that 
the employee could adequately perform and to this 
extent it bears some similarity to the present case. 

The approach of the Commission is best summarised 
by the following extract from the decision: 

Moreover, unlike the situation which obtains 
under the English Employment Protection (Consoli- 
dation) Act 1978, the onus is on the employee to 
establish that the Commission should interfere with 
the employer's decision. Again, this principle has 
been repeated in the cases to which I have referred 
[see too: Hospital Employees' Industrial Union of 
Workers (WA) v. Silver Chain Nursing Association 
Incorporated (1980) 60 WAIG 2332: and c.f. E. 
Cornish v. General Motors Holden Ltd (1980) 
AILR 290]. Where an employer exercises its right to 
terminate in accordance with the provisions of an 
award, the Commission "must start with the 
proposition that the termination was valid" (my 
emphasis) [see: Western Suburbs District 
Ambulance Committee v. Tipping (supra) at p. 
281]. Thus, it is for the aggrieved employee to show 
that the right given the employer has been abused. 
The position is not, as Mr Young suggested that 
circumstances of this case create "a fair burden of 
responsibility on the employer to show cause why 
the Commission should not exercise its undoubted 
discretion to intervene and order an appropriate 
reinstatement or compensation". That is a mis- 
conception which all too frequently occurs in cases 
of this nature". 

(61 WAIG 1321 at 1323) 
Clearly this Board should start on the assumption that 

the termination was valid and the applicant union has the 
onus to establish that the Board should interfere with the 
employer's decision. 

I turn now to the key issue of whether the employer has 
unfairly exercised his right to terminate Mr F's employ- 
ment. In my view the employer has the right to determine 
his manpower requirements and if a decision is made that 
excess manpower exists, the employer may, subject to the 
obligations of the award, lawfully exercise his right to 
effect a termination or terminations. This is for the 
employer also to determine. 

The correct approach by a tribunal constituted by the 
Commission is put clearly in the WA Carpenters and 
Joiners, Bricklayers and Stoneworkers Union and James 
Hardie case (above) as follows:— 

Further, it is well to mention that applications of 
this nature are not to be taken as appeals against the 
decision of an employer to dismiss an aggrieved 
employee by termination of his contract of employ- 
ment. That is to say, it is not for the Commission to 
act as if it were endowed with the responsibility of 
making the decision to dismiss or retain an employee 
and thus substitute its opinion for that of the 
employer. The Commission is not the manager of 
the undertaking employing the person aggrieved. It 
is not enough that the Commission may disagree 
with the decision complained of. Rather, it must be 
shown that the decision is not an abuse of the power 
to terminate given by the contract of employment. 

(61 WAIG 1321 at 1322) 
However, if it could have been demonstrated by 

evidence that, in this case, alternate work of net benefit 
to the employer was available, and there was no evidence 
to show that the employee's performance was unsatis- 
factory, then a genuine case for the Board to interfere 
with the employer's decision could be seen to exist. 

With respect to the question of alternate work of net 
benefit, it is unfortunate that, for whatever reason, no 
evidence was put by the applicant and I am unable to 
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definitively reject the respondent's submission that there 
was no alternate work for Mr F within his capacity. 
Accordingly I accept the employers submission that there 
was no further requirement for a carpenter on the 
alternate university project. 

Turning now to the question of who is to be terminated 
and on what basis it is my view that the employer has the 
right to assess factors such as the worker's demonstrated 
skills, and performance, absenteeism record, 
punctuality, and general attitude to the job in assessing 
which, if any, individual(s) is (are) to be terminated in 
any given situation. Time and time again the Commis- 
sion has refused to interfere with the decisions of 
employers to terminate employee(s) as a result of these 
factors and only where it is shown that the employer has 
abused this right, will the Commission so. interfere. 

The submission of the respondent by way of exhibit 
that Mr F had a demonstratively excessive and unsatis- 
factory level of absenteeism was contended by the union 
who claimed that these absences could be explained. 
Unfortunately this contention was again not supported 
by evidence from the applicant. On this aspect I accept 
the evidence of the respondent that one of the factors 
that lead to the decision not to retain the services of Mr F 
was his high level of absenteeism. In saying this, I wish to 
make it clear that I make no judgment that this 
absenteeism, by itself, justifies the termination. I can 
only conclude that the employer legitimately took this 
factor into consideration in deciding which, if any of the 
remaining employees on the Law School job was to be 
terminated. 

With respect to the alleged punctuality problem of Mr 
F no evidence was put by the respondent to support the 
allegation and none put by the applicant to deny it, so 
therefore no firm conclusion can be drawn on this factor. 

Turning now to the question of Mr F's alleged inability 
to perform the work to the standard required, I accept 
that the employer has validly taken Mr F's past work per- 
formance into account in reaching the decision to 
terminate his services. I do not accept the applicant's 
objection that the matter of Mr F's work performance 
was not raised with the union as I am mindful that Mr F is 
purportedly a job steward accredited by the applicant 
union to represent the union on site. Further to this I 
accept the employer's evidence that he brought the 
matter of Mr F's alleged inability to perform the required 
work, to Mr F, on several occasions. I note that the 
employer's evidence on this point was objected to but not 
contradicted by evidence from the applicant. This 
evidence from the employer is particularly relevant in the 
light of the further evidence that another employee, a Mr 
B had been terminated for alleged inability to perform 
the work required of him, just three weeks prior to Mr F. 

The previous advice from the employer direct to Mr F, 
coupled with the termination of Mr B could hardly be 
said to give Mr F reason to believe that his employment 
was secure at the time the Law School job was winding 
down. 

In my view the applicant union has at most based its 
case on circumstantial evidence relying on the connota- 
tion of "discrimination" which frankly is unsupported 
by proper evidence. Tribunals will normally only inter- 
fere with the employer's decision on these matters in 
exceptional cases and in this view I draw support from 
the following remarks of Stanley J. in Hocking v. Public 
Service Association of South Australia Inc (1978) 45 
SAIR 637 at p. 654: 

As has been stated on previous occasions by this 
and other tribunals exercising a like jurisdiction, the 
Court will only interfere with the employer's funda- 
mental right to dismiss an employee if it is satisfied 
that intervention is necessary to protect an 
employee, against an unfair or unjust exercise of the 
employers right of dismissal. It is normally only in 
exceptional cases that a Court interferes with the 
employer's right to "hire and fire". 

Accordingly I find in all the circumstances that the 
applicant union has failed to fulfil the onus to prove that 
the termination of Mr F was unduly unfair. 

I would not interfere with the employer's decision in 
this matter. 

MR SCAPIN: The decision of the Board is that the 
termination of Mr F's services was unfair. He shall be 
reinstated without loss of entitlements. He shall be paid 
his normal wages that he would have received had his 
services not been terminated during the period from the 
termination date to the date of the Board's decision given 
on 16 June. His service shall be continuous. He shall 
repay to WA Formwork all moneys paid to him on 
account of the termination of his services, excepting of 
course his ordinary wages. 

It is the unanimous decision of the Board to express 
the following view. 

The Board has noted that Mr F's absenteeism is, apart 
from one other employee, far and away the highest of 
any other worker. His late attendance has also been 
noted. The Board was not told the reasons for Mr F's 
absences or late attendances and therefore no judgment 
is made about them. However, it is to be clearly under- 
stood by everyone that when a person is elected as a job 
steward, that appointment does not alter the steward's 
contract of employment with the employer. A job 
steward is subject to the same conditions of employment 
as other workers. In other words, the position of job 
steward does not entitle Mr F as the steward to become 
unpunctual in his attendance at work or to take time off, 
except by agreement with the employer and in 
accordance with the award. Likewise on the question of 
skills, and again without making any judgment on the 
quality of Mr F's workmanship, we emphasise that the 
employer is entitled to expect the same standard and 
amount of work from a job steward as from any other 
employee. 

Appearances: 
Mr H.R. Johnson appeared on behalf of the 

Applicant. 
Mr D.M. Kleemann appeared on behalf of the 

Respondent. 

BEFORE A SPECIAL BOARD OF REFERENCE. 

In the matter of the "Farm Employees' Award 1985" 
No. 19 of 1984 and in the matter of a Special Board 
of Reference established thereunder and in the 
matter of a claim for payment of long service leave 
entitlement between Brian Steele Reed, Applicant 
and Bewray Pty Limited, Respondent. 

Before Mr K. Scapin Chairman, 
Mr J.A. McGinty Employees Representative, 

and Mr L. Girdlestone Employers Representative. 
The 28th day of May 1987. 

Mr A.M. Davies on behalf of the applicant. 
Mr M. Handcock (of Counsel) on behalf of the 

respondent. 

Determination. 
MR SCAPIN: This is the unanimous decision of the 
Board. The parties having conferred and reached agree- 
ment before the Board, the Board, pursuant to the 
powers conferred on it under the Commission in Court 
Session's Order dated 15 December 1977 and published 
in Volume 65 of the Western Australian Industrial 
Gazette at pages one to four inclusive — to settle disputes 
of any matters arising thereunder — hereby formally 
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adopts that agreement as the decision of the Board for 
the payment by Bewray Pty Limited to Mr Brian Steele 
Reed of the sum of $4 870.16 in full settlement of the said 
Mr Reed's claim upon that company for long service 
leave entitlement. 

SECTION 23 — 

Applications dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 23 — Claim for redundancy pay. 

West Australian Branch, Australasian Meat Industry 
Employees Union, Industrial Union of Workers, Perth 

and 
Nor west Beef Industries Ltd. 

No. 23 of 1986. 

MEAT INDUSTRY (NORWEST ABATTOIRS — 
WYNDHAM) AWARD. 

Meat Workers Meat Industry 

COMMISSIONER J.F. GREGOR. 
Perth 23rd day of June 1987. 

Redundancy — termination of employment — claim for 
payment at a seasonal abattoir — claim rejected 
workers already compensated — no grounds for 
claim on equity basis. 

Reasons for Decision. 
THE COMMISSIONER: ON 15 January 1986 the 
Applicant Union filed a notice of application for an 
order pursuant to section 23 of the Industrial Relations 
Act 1979 in the following terms:— 

Norwest Beef Industries shall make to any 
employee whose contract was subject to the Meat 
Industry (Wyndham) Award {sic) and whose 
contract of service was terminated in 1985 through 
no fault of the employee and/or any employee who 
was employed for at least 16 weeks in 1985 a 
payment as follows: 

One week's pay at 1985 average weekly 
earnings for each completed season of service. 

The cause of the application is that "Norwest Beef 
Industries have announced the permanent closure of 
their Wyndham meatworks operations". 

On 10 February 1986 the Respondent, through its 
agent, filed an answer in which it opposed the claim 
saying that Wyndham meatworks had always operated as 
a seasonable operation, and that its employees had been 
compensated for the short term employment offered. 
Further, there had never been any guarantee of employ- 
ment on a continuing basis. And that at the time of the 
decision, not to re-open the works, that no operations 
were taking place and because of this, no employees were 
covered by the Meat Industry (Wyndham) Award. 

The Applicant then opted not to have the matter listed 
until by letter, dated 9 June 1986, it asked that the 
Commission convene a conference pursuant to section 32 
of the Act. That conference occurred, the matter was not 
thereat resolved and on 24 July 1986 the hearing of the 
application commenced. 

During that hearing the parties put argument directed 
to the principles involved and the Commission reserved 
the matter for determination of those principles (see 

Transcript pp. 68-70). The Commission gave considera- 
tion to the issues that had been raised and decided to 
further list the matter on 17 February 1987 when the 
following statement was made:— 

. . . This application was filed by the AMIEU for 
an order pursuant to section 23 for payment of what 
are essentially redundancy payments. The matter 
went for hearing on 24 July 1986 and substantive 
submissions were put by the parties concerning 
Wyndham but no information was put before the 
Commission concerning the individual workers. 

The Commission advised the parties that it 
intended to reserve its decision, there being no 
provision in the Act for determination of a 
preliminary point. Page 70 of the Transcript 
indicates that there will be an Order issuing out of 
that decision. If it be that I find it in favour of the 
Applicant, the Order will say that further sub- 
missions are required and to the contrary if I find the 
other way. That is how I intend to proceed. The 
Order one way will be interim and the other way will 
be final to preserve my role in the matter. 

I have reached the conclusion that I am in a 
position to make a decision on the information 
which is being placed — that is if the Applicant does 
not want to call individual information concerning 
the workers. I think that the Applicant would want 
to do that before I proceed any further. I had 
brought the matter on for mention so that the 
position of the parties could be ascertained. 

I have also formed the view — and this is another 
reason why the matter has been called on — and if I 
were to make a decision now that would be a final 
decision and in view of what I have said to the 
parties on 24 July last year I thought it appropriate 
for the Applicants to be given the opportunity to say 
whether they wish to call additional evidence before 
I issue a decision. 

(Transcript p. 72) 
As a result of this statement the Applicant opted to call 

further evidence and the matter was adjourned sine die to 
allow this to be done. The Applicant did not seek 
relisting until 8 May 1987. At the continuation there was 
a variation in appearance — Ms Boots appearing for the 
Applicant and Mr P.R. Momber (of Counsel) appearing 
for the Respondent. On that day Ms Boots adduced 
evidence from eight separate witnesses, who had been 
boners and slicers employed at the Wyndham abattoir. 
The hearings were eventually completed on 26 May 1987 
when Mr Momber addressed on behalf of the 
Respondent. 

Before addressing the submissions and evidence which 
have been made on behalf of the parties, it is worthwhile 
to summarise the operational history of the Wyndham 
abattoir. 

In 1913 the State Government commenced the 
construction of an integrated slaughtering and canning 
facility at Wyndham, in the north-west of Western 
Australia. The works is situated approximately 3 500 km 
north of Perth. It is in the tropical zone and has two 
seasons — the wet and the dry. The climate in the area is 
often described as hostile because of the extreme 
temperatures and high humidity experienced for the 
major part of the year. There is, on average, 339 days per 
year where the maximum temperature exceeds 30 degrees 
Celsius. The coolest months of the year are from May to 
August when the average temperature is around 31.4 
degrees Celsius. The hottest months being November to 
January with an average temperature being in the vicinity 
of 37 degrees Celsius. This latter period also happens to 
be the rainy season with an average rainfall of 692 mm 
per year. 

It is during the cooler months of the year, circa April 
to September, that the traditional slaughtering season in 
Wyndham occurs. Records available to the Commission 
show that, from the years 1955 to 1985, the length of the 
killing season varied between a minimum of 16 weeks to a 
maximum of 31 weeks. Construction work on the works 
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was completed in 1918 and in 1919 the meatworks 
opened and has operated every year since, with the 
exception of 1921, for a period during World War II. 

After operating the meatworks for some 48 years, the 
Government sold it to a private company in 1967. It is 
worthwhile to note that during the period when the 
works was operated by the Government, that in the 
decade preceding 1967, the length of the season was 
usually 16 weeks, on the odd occasion being extended to 
19 weeks. But following the assumption of control by the 
private company in 1967, the season has usually been in 
the order of 24 weeks. The minimum being 21 weeks and 
the maximum being 31. 

From the beginning, the works has operated under 
various agreements and awards made under industrial 
legislation existing at the time. For instance, when the 
works opened in 1919, the industrial conditions were the 
subject of an agreement made in pursuance of the 
Industrial Arbitration Act 1912. The agreement was 
between the Wyndham Freezing, Canning and Meat 
Export Works as employer and the WA Amalgamated 
Butchers' Union of Workers, Perth; the Coastal District 
Committee; Amalgamated Society of Engineers, 
Industrial Association of Workers; and the Western 
Australian Branch of the Federated Engine Drivers' and 
Firemen's Association. The agreement provided that the 
base award would be the Queensland Award of Wages 
and Working Conditions dated 12 March 1918, supple- 
mented as follows: 

(1) The rates of wage shall be 33'A per cent over 
and above the rates set out for the southern district 
in the above award for all classes of labour: such 
further increase as may be paid at the Darwin 
meatworks for the 1919 season, and any further 
improvement in working conditions which may be 
ruling there, shall also rule at Wyndham for this 
season. 

The agreement also provided in section 5 the 
following: 

A Guarantee of a Full 14 Weeks' Work on 
operations is given to all employees engaged to come 
from Perth or from the Eastern States to Wyndham. 

Subsequent agreements and awards of the 
Commission indicate a continued recognition of the 
unique circumstances which have existed at Wyndham 
since 1919. In all senses it has been a classical example of 
a processing operation which was created to service the 
seasonal cattle turn-off of a pastoral industry located in a 
remote area. The length of that season being very much 
determined by the climatic conditions and the rate of 
turn-off of cattle year to year. The commencement dates 
of the season being dictated by the decision of 
pastoralists to release cattle for slaughter. The 
commencement dates have varied from as early as 5 April 
in 1972 till 13 June in 1984. 

In the years 1974 to 1985, which was the last season the 
plant operated, the availability of stock for slaughter at 
the meatworks showed a continuing downward trend. In 
Exhibit G6 the Commission was advised that during that 
period Kimberley cattle turn-off for slaughter at 
Wyndham had averaged 100 762. It dropped to 63 530 in 
1984 and to 65 869 in 1985. It had been predicted in a 
paper given by Dr D.A. McGhie, the Officer in Charge 
of the Department of Agriculture in Kununurra, that the 
changing emphasis from the bulk of cattle being 
slaughtered in northern abattoirs (71 per cent in 1982 and 
44 per cent in 1985) would continue in 1986 as a result of 
the closure of the Wyndham works. There were a 
number of reasons for that, but in particular the pro- 
portion of live cattle moving south for slaughter had 
decreased the opportunity for Kimberley abattoirs to 
obtain stock as southern cattlemen attempted to rebuild 
their herds. The northern cattle industry had changed in 
a response to: 

(1) Improved road transport opening large alternative 
markets. 

(2) Improved communications widening the range of 
buyers available to many pastoralists. 

(3) Changing economics of the market for slaughter 
cattle in the north and south and for the live export of 
store cattle, the demands for cattle control resulting from 
TB eradication requirements. 

It is fair to say that from the submissions of the parties, 
the conclusion must be drawn that there is little, if any, 
likelihood that the works will ever re-open as a seasonal 
meat abattoir again. 

Before examination of the principles on which the 
application is based, there needs to be some further back- 
ground concerning the award coverage at the works 
applicable at the date of closure. The award was the Meat 
Industry (Wyndham) Award No. 16 of 1981 (61 WAIG 
893). A reading of the award indicates that it contains 
substantially different conditions of employment from 
those which apply in the rest of the State in the meat 
industry with exception of the Broome meatworks. For 
instance, Clause 7.—Terms of Employment sets out the 
method of employment. It provides in subclause (a) 
certain provisions including a reference to Clause 9.— 
Guarantee which is significant in the debate in this case. 
It provides for a contract between the company and 
employee and sets out an obligation on the company to 
supply information to an employee with regard to 
matters such as the estimated total seasonal kill, the 
number of tally workers in each team and the estimated 
number of work days per week. Clause 8.—Applications 
makes provision for the employer to call applications for 
employees who seek employment on a seasonal basis and 
to forward a list of the applicants to the union to ensure 
that those members are competent to perform the task 
for which they have been selected. Clause 9.—Guarantee 
specifies that the employer will provide a minimum of 16 
weeks' work or such less period as may be agreed with the 
union and to pay the employee for any period during 
which he is not required to work in any week to make up 
the guaranteed period. On the other hand, the employee 
is required to undertake to work for the guaranteed 
maximum period of up to 24 weeks, subject to variation 
by agreement. Clause 13.—Seasonal Allowance provides 
that an industrial agreement between the parties to the 
award shall provide for a Seasonal Allowance to be 
payable to seasonal employees and that if an agreement 
cannot be reached the matter is to be determined by the 
Commission. 

The history of Clause 13.—Seasonal Allowance of the 
award is also relevant to further discussion and in this 
context the decision of Johnson C. in No. 11 of 1974 
between the West Australian Branch, Australasian Meat 
Employees' Union, Industrial Union of Workers, Perth, 
Applicant and Wyndham Meats Pty Ltd and Kimberley 
Meats Pty Ltd, Respondents, a decision delivered on the 
3rd day of May 1976 is in point. At 56 WAIG 693 the 
learned Commissioner makes the following comments: 

Mr Locke, for the employer, submitted that the 
allowance compensated all workers having to shift 
to the abattoir town, for having to leave families 
behind, or for having to re-arrange housing . . . 

Mr Burns, for the Union, submitted that the 
inherent disabilities of seasonal work affect all 
workers and for this reason there should be no 
discrimination. 

As I see the allowance, it caters for a number of 
different factors, some of which are related to the 
process and some related to the seasonal nature of 
the work. The parties have seen fit to differentiate 
between the production workers (tally workers) and 
non-production workers (time workers) by re- 
arranging the payments so that the maximum tally 
worker rate is $25.(X) and the time worker rate is 
$10.00. 

So far as the seasonal component is concerned, it 
cannot be said that time workers can be divided 
without applying the same rules of division to tally 
workers. In practical terms, many of the workers are 
unfettered and it becomes a matter of chance 
whether they are engaged from Perth or Wyndham 
or where they happen to be in search for work. 
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Additionally, workers already living in the abattoir 
towns are obliged to terminate their off-season work 
to commence the killing season and when the season 
terminates they must look for a new job. Not being 
tally workers and able to earn sufficient to tide them 
over while they leisurely look for another job, a time 
worker must obtain fresh employment quickly. 

In view of these factors I am of the opinion there 
should be no discrimination against time workers 
normally resident in abattoir towns. 

It is in this decision that the Commission crystalised 
the reasons for the payment of a seasonal allowance 
which had been incorporated first in the 1919 agreement 
referred to previously. The final clause of the Meat 
Industry (Wyndham) Award to which attention needs to 
be drawn is Clause 23.—Incentive Bonus Arrangement. 
The clause provides that, notwithstanding any other 
provisions of the award, a bonus scheme is to be intro- 
duced by agreement between the employer and the 
union. The provisions are similar to Clause 13.— 
Seasonal Allowance in that in default of an agreement 
the matter is to be determined by the WA Industrial 
Relations Commission. Such determination was made by 
Martin C. following a conference which was held before 
him on 3 June 1982. In 62 WAIG 1430 the Commission 
published the Memorandum of Agreement for incentive 
payments which arose out of that conference. 

I now turn to examine the submissions of the parties. 
In the first instance, in respect to the principles to be 
applied. The centrepiece of the argument presented by 
Mr Gerritsen, on behalf of the Applicant, is that there is 
a general perception that seasonal workers, particularly 
those in the type of circumstance seen at Wyndham are 
excluded from conventional redundancy payments. He 
says that perception is not correct and has no basis in 
industrial case law in Western Australia. He referred to a 
comment made by the Commission in Court Session in 
its decision in what is colloquially known in 1965 
Redundancy Case and reported in 65 WAIG 881 at page 
844 where the Commission observed that: 

... in conclusion, we think it desirable to stress 
that we have decided to dismiss the specific claims 
which are before us, not because we oppose the idea 
that in a proper case employees should be compen- 
sated for loss of employment, but because the 
material presented to us has not enabled us to make 
an assessment of the merits of those claims or of the 
need for such provisions in awards of this State and 
in particular the awards before us. As to the latter 
point, the arguments put by the Meat and Allied 
Trades Federation with respect to the Meat Industry 
(State) Award and the known circumstances relating 
to redundancy in the steel industry are sufficient to 
indicate the inappropriateness of including a 
common provision in the awards before us . . . 

It is Mr Gerritsen's submission that the Commission in 
Court Session did not describe the reasons why it had 
reached this conclusion. That may be so, but in reality 
the arguments advanced by the Meat and Allied Trades 
Federation went to the status of the case law on 
seasonality in other jurisdictions and I find it hard to 
accept the submission that the matter was decided 
without consideration of those cases. Nevertheless, in his 
submissions Mr Gerritsen went on to canvass those cases. 
I have considered his argument but I do not intend to 
take my analysis into this area. I do not accept the 
suggestion implicit in the argument that the Commission 
in Court Session did not understand the thrust of the 
cases on seasonality that have been argued and decided in 
other jurisdictions and I see no reason to embark on such 
an analysis as the issues are not dissimilar to those which 
were canvassed before me in the Linley Valley case [West 
Australian Branch, Australasian Meat Industry 
Employees Union, Industrial Union of Workers, Perth, 
Applicant and Linley Valley Meats Pty Ltd, Respondent 

decision 12 June 1986 (65 WAIG 1456)]. There I said at 
page 160 the following: 

Before I do, I decide on the argument that insofar 
as the industry situation is concerned I accept the 
argument of the Respondent that the industry (as 
reflected at Linley Valley) is in no different circum- 
stances than those which led to proceedings in 1980 
as I accept the submissions in respect to the changes 
in the award made since then. If the argument was 
restricted to those same issues I would at this stage 
dismiss the application because in my view the 
industry has not changed in any sense and the 
responsibility surely falls upon the union to make 
applications for provisions in its awards to suit the 
circumstances as has been done in other States. The 
debilitating fluctuations in the industry debated in 
this case occur regularly and it is surprising that no 
action has been taken by the union to pursue the 
type of award provisions which would cater for the 
real world in its industry as it is today. 

Since then, and in the case which is generally known as 
the Metal Trades Termination Change and Redundancy 
Case [Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and Anchorage 
Butchers Pty Ltd and Others, Respondents, decision of 
19 February 1986 (66 WAIG 580)], the Commission in 
Court Session addressed the whole question and decided 
that it would adopt a decision made by a Full Bench of 
the Australian Conciliation and Arbitration Commission 
on 2 August 1984 in the Termination, Change and 
Redundancy Case (print F6230) and a supplementary 
decision made by the same Bench on 14 December 1984 
(print F7262), because the arguments then put demon- 
strated the appropriateness of that course in the metal 
industry. It follows that the Commission in Court 
Session has laid down guidelines for the introduction of 
provisions affecting termination, change and 
redundancy into Western Australian awards if it can be 
established in other industries, the subject of those 
awards, that they are similarly appropriate. The 
applicant, in the matter before me, has not attempted to 
amend either the award applicable at Wyndham or, in 
fact, any of its other awards in the meat industry, so to 
enable its theories on the question of seasonality to be 
tested. 

For the purpose of making a finding of fact whether 
the Wyndham abattoir operations can be properly 
described as seasonal, I catalogue the following 
indicators which I draw from previous parts of this 
writing and from the evidence and submissions generally: 
* The works since 1919, apart from two interruptions, 

has operated circa April to September each year. 
* The purpose of the works is to process cattle which 

producers turn-off each year at the end of their 
growing season. 

* The date of opening of the season and its closure is 
dictated by decisions of the producers. 

* Workers are engaged following the placing of 
advertisements in newspapers each year. 

* The engagement is by the season and at the end of 
each season is terminated and all entitlements are 
paid out. 

* The award conditions are specifically designed to 
compensate for the location of the works and the 
seasonal nature of the employment. 

This is not an exhaustive list but is sufficient to allow 
the finding that the engagement under discussion in this 
application is of a seasonal nature. That being the case I 
would conclude, as I did in the Linley Valley case {supra), 
that the application ought to be dismissed now. 
However, in that case I moved to consider the matter of 
equity and merit and it is to this area that I now direct my 
attention. 

My finding concerning the seasonal nature of the work 
does not mean that the Commission is not able to give 
equitable relief in accordance with the dicta that has been 
established in the Ingles case and its successors. The facts 
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need to be examined to see whether there is merit in the 
proposition that payments be made. In such an examina- 
tion two questions need to be asked. The first is whether 
the employers concerned have received equitable 
treatment viz a viz other work groups employed at the 
works. The second is whether hardship has arisen to the 
individuals concerned as a result of the continued closure 
of the works. 

The question of equity on the basis of comparison with 
treatment of other work groups depends upon whether 
the employees, who are members of the Applicants in 
this case, received the same sort of payments as super- 
vision and staff members when their contracts were 
similarly terminated. There is no evidence before me that 
staff received anything other than payments due to them 
under their contract of service in the same way as did the 
wages employees. One witness referred to a rumour that 
a staff employee had been paid a bonus but there is no 
substantive grounds on which one could conclude that in 
the generality staff received different payments to the 
workforce. Under this head of the examination one 
would also consider whether there has been a contribu- 
tion made by the workforce which ought to evoke from 
an employer a response by payment of some particular 
gratuity at the end of the contract of service. An 
examination of the evidence does not reveal that any 
arrangements were made on work practices or efficiency 
to support such a proposition. To the contrary, 
industrial action did take place in the last season of the 
operation of the works and I accept, on the evidence put 
before me, that the result of that industrial action was 
expensive to the employer. 

The other matter which needs to be recorded is that the 
closure of the works would have come as no surprise to 
the workforce. There had been consistent speculation 
concerning the closure of the works over the past five 
years because of the continuing drop of stock available 
for slaughter. The evidence indicates that the workforce 
really was inclined to brush aside those predictions and 
also failed to accept that it was significant at the end of 
the 1985 season, that it was suggested that they remove 
certain items of their personal equipment at the comple- 
tion of the killing season. 

The question of hardship depends upon an individual 
examination of the circumstances of each of the 
witnesses. Out of over 200 employees only eight of them 
were called to give evidence. They were all boners and 
slicers. The documentary support of their earning levels, 
which was submitted by Ms Boots, is not the least 
indicative of low salary earnings. Most of the workers 
involved were capable of earning in excess of $20 000 for 
a season. In fact, their group certificates and tax returns 
indicate earnings often far higher than that. It seems that 
this group of employees was able to go to Wyndham for a 
season and produce an earning rate which most other 
workers in the industry would take 12 months to 
accumulate. These workers then either opted to go on to 
social services for the balance of the year as being 
unemployed, or they obtained further work to supple- 
ment their earnings. They also made investments 
according to their own particular desires and used the 
Wyndham high earnings to service those investments. 
The main complaint from the witnesses is clearly that the 
closure of the works has changed the potentiality to earn 
high income and therefore resulted in a drop in the 
standard of living that they had become used to. 

The scheme of the evidence was to paint a picture that 
because there is a slightly different method of boning 
adopted at Wyndham that the workers would find it 
difficult to obtain work in the meat industry elsewhere. I 
find that difficult to accept because it is well known in the 
industry that the northern abattoirs, and Wyndham in 
particular, are the home of the most highly skilled of the 
meat workers and it is extremely difficult for any 
slaughterer or boner who wants work there to get a 
position because of the skill levels required, not to 
mention the rigid seniority arrangements. The eight 
boners who gave evidence may have difficulty in obtain- 
ing employment at the moment, but that is because of the 

general economic depression in the meat industry and it 
is not reasonable for that as a factor to be visited upon 
this employer who, for the time in which he employed the 
workers, paid specific moneys to compensate those 
workers for the seasonal nature of the work. Apart from 
this, the argument is considerably weakened because 
almost 96 per cent of the workforce have chosen not to 
come forward to complain about their treatment. 

I have explained carefully the submissions and the 
evidence and no where in them is the type of situation 
which I recognised by my order in the Linley Valley case 
and the two matters are therefore distinguishable. In 
accordanc with the commands in section 26 of the Act, I 
do not think it equitable that I exercise my discretion in 
favour of the Applicants. In that event the matter will be 
determined by an Order of dismissal. 
Appearances: 

Mr J. Gerritsen and later Ms J. Boots (of Counsel) on 
behalf of the applicant. 

Mr R. Heaperman and later Mr P.R. Momber (of 
Counsel) on behalf of the respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 23 of 1986. 

Between Australasian Meat Industry Employees' Union, 
Industrial Union of Workers, Perth, West 
Australian Branch, Applicant and Norwest Beef 
Industries Ltd, Respondent. 

Order. 
HAVING heard Mr J. Gerritsen and later Ms J.F. Boots 
on behalf of the applicant and Mr R.A. Heaperman and 
later Mr P.R. Momber (of Counsel) on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the application be dismissed. 

Dated at Perth this 24th day of June 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 23. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Water Authority of Western Australia. 
No. 152 of 1987. 

GOVERNMENT WATER SUPPLY, SEWERAGE 
AND DRAINAGE EMPLOYEES AWARD 1981. 

Crane Driver Government Water Supply 
Sewerage and Drainage 

COMMISSIONER O.K. SALMON. 
Perth 11th day of June 1987. 

Redundancy — crane driver — alleged unfair actions of 
employer — redundancy package awarded — 
declaration issued in applicant's favour. 

Reasons for Decision. 
THE COMMISSIONER: If it is not common ground 
that Mr Kreco was made redundant when he was told 
there was no crane for him to drive, I will clarify the 
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point now. The commonly accepted description of 
redundancy is that an employee is made redundant when 
the job for which he was engaged is no longer available to 
be performed by anyone. Undoubtedly, this description 
fits Mr Kreco's circumstances; therefore, he was made 
redundant. 

However, the union also asserts that the respondent 
acted unfairly towards Mr Kreco notwithstanding that its 
actions may indicate the contrary. I was told that the 
respondent had hired a contractor's crane and driver to 
perform the kind and range of work that would have 
been done by a crane driven by Mr Kreco. However, it 
appears that it was always open to the respondent to hire 
the contractor's crane and have him operate it. Thus it 
follows, in the union's argument, that Mr Kreco would 
never have been made redundant had the respondent 
given adequate thought to the situation overall when the 
crucial decisions were being made. This amounts to 
unfairness towards Mr Kreco in the union's opinion. 

I must say that I am impressed with the detail of the 
case put forward by the union and the documentary 
evidence in support of it. What follows is not intended to 
suggest that future cases should not be presented with the 
same care and attention. But at the same time I do not 
wish to give the impression that I have overlooked the 
concern shown by the respondent for Mr Kreco by 
making a decision based on a finding of unfairness. 
There will be times when technical force should be 
avoided and I think this case provides a good example. 

Moreover, the respondent relies to a large extent on 
technicality also. Thus I have been informed that the 
benefits prescribed in the document entitled Western 
Australian Government Policies Concerning the Overall 
Management of Redundancy, Income Maintenance and 
Other Related Redeployment Issues and Selecting 
Voluntary Severance (see Exhibit 5) (the policy) cannot 
be extended to Mr Kreco. The reason for this, I am told, 
is that the respondent has been informed by the powers 
that be that the policy is not intended for application to 
employees singularly made redundant. 

Apart from being told of this advice to the respondent 
concerning the policy's application, I was not told of 
anything in the terms of the policy that made clear the 
particular construction placed upon it. Furthermore, 
given the substantial merit of Mr Kreco's case and the 
mandate in section 26 of the Industrial Relations Act, I 
know of no good reason why I should not take the policy 
as the best evidence of a standard to apply in Mr Kreco's 
case. Indeed, my decision is that he should be accorded 
the benefits of that policy as though it applied to him 
without question. 

Finally, consistent with the sentiments I have 
expressed throughout these reasons I will not deliver my 
decision in the form of order as requested by the union. I 
think a declaration will be more appropriate. 

My decision will now issue in the form of minutes. The 
parties are to advise of their wishes in this regard so that a 
date may be fixed. If the parties are happy with the 
decision as it stands it will issue operative from today's 
date. 

Appearances: 
Mr A.R. Beech on behalf of the Federated 

Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous, WA Branch. 

Mr K.F. Richardson appeared on behalf of the Water 
Authority of Western Australia. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 152 of 1987. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Water Authority of 
Western Australia, Respondent. 

54991—5 

Declaration. 
HAVING heard Mr A.R. Beech on behalf of the Appli- 
cant and Mr K.F. Richardson on behalf of the 
Respondent, I, the undersigned member of the Western 
Australian Industrial Relations Commission, pursuant 
to the powers conferred upon me under the Industrial 
Relations Act 1979, do hereby declare as follows — 

That the Metropolitan Water Authority of 
Western Australia should deem the redundancy of 
Mihail Kreco to be a redundancy in all relevant 
respects subject to the terms of the articles entitled 
Western Australian Government Policies Con- 
cerning the Overall Management of Redundancy, 
Income Maintenance and Other Related Redeploy- 
ment Issues, and Selective Voluntary Severance; and 
that the Water Authority of Western Australia 
should take all steps as are reasonably open to it to 
take so as to ensure that the benefits of the articles 
are applied to Mihail Kreco. 

Dated at Perth this 11th day of June 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

SECTION 29 (b) — 

Applications dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 223 of 1987. 

Between Lindsay Raymond Ayres, Applicant and 
Geophysical Service Incorporated, Respondent. 

Order. 
HAVING heard Mr L. Ayres in person and Mr D. Brown 
on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, and by consent, hereby orders — 

That the Respondent pay to the Applicant the 
sum of $3 250 in full and final settlement of the 
matter and within 14 days of the date hereof. 

Dated at Perth this 30th day of June 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii) — Contractual Entitlements. 

Brett Egerton Barns 
and 

M.T. Gallagher and P. Usher trading as Coolshade. 
No. 201 of 1987. 

AWARD FREE. 
Marketing Representative Sunscreen 

COMMISSIONER J.F. GREGOR. 
Perth 11 th day of June 1987 

Wages (Contract of Employment) — wages, allowances 
— claim for contractual benefit — claim for wages 
allowed — entitlements to allowance not established 
on the evidence. 
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Reasons for Decision. 
THE COMMISSIONER: This is an application by Brett 
Egerton Barns (Applicant) for an order pursuant to 
section 29 (b) (ii) of the Industrial Relations Act 1979 that 
he be paid entitlements which he says are due to him 
following the completion of a contract of employment 
with the respondent. The statement attached to the 
Notice of Application specifies the commencement and 
completion dates as 10 November 1986 and 25 November 
1986 respectively. However at hearing leave was granted 
to amend those dates to 11 November 1986 and 1 
December 1986 respectively. The Respondent agrees that 
the commencement date was 11 November 1986 but 
disputes the completion date saying that the contract was 
terminated by mutual consent on 24 November 1986. 

The Applicant claims that he should receive an Order 
that the Respondent pay him $1 900, which is the 
residual owing to him after a payment of $500 made on 
24 December 1986. The claim is constructed in the 
following way — 

Three weeks'salary $1 038.46 
Three weeks'car allowance 346.15 
Expenses 250.00 
Payment of notice (two weeks' salary) 692.30 
Commission on sales 150.00 

The Applicant has rounded off the grand total of the 
claim to $2 476, less the amount paid of $500. This would 
leave $1 976, however he claims $1 900. 

It is submitted by Mr Barns that he answered an 
advertisement which appeared in the West Australian 
Newspaper on Saturday 25 October 1986 (Exhibit Bl). 
That advertisement had been placed by the Slade 
Consulting Group (Slade) on behalf of an unnamed 
client who, the Applicant later discovered, was a 
company named Coolshade, the Respondent in this 
matter. The advertisement sought applications for a 
position of Sales and Marketing Co-Ordinator and the 
Applicant applied for the position. He received an 
acknowledgement that his application had been received 
by way of letter from Slade (Exhibit B3) and he subse- 
quently attended an interview with a consultant 
employed by Slade. At that interview he says that he was 
told that the employment conditions would be as 
follows: 
Commencing salary: $18 000. 
Salary reviews — timing basis of reviews: After initial 

three months then dependent on progress. 
Bonus/Commission: 10 per cent of all gross sales. 
Car Allowance: $6 000 per year. 
Annual leave: four weeks. 
Hours: Normal business hours or as required. 
Opportunities for advancement: Yes as organisation 

develops. 
Following the interview with the consultant from 

Slade, he had a further interview attended by Mr Michael 
Gallagher, who is a Managing Director of Coolshade. He 
said that Mr Gallagher told him that he would be advised 
if his application had been successful. He was subse- 
quently offered employment during a telephone call on 
the morning of 10 November and he commenced duty on 
11 November. He is emphatic that his conditions of 
employment were to be a salary of $18 000 a year, car 
allowance of $6 000, 10 per cent commission to be paid 
on all sales, and legitimate business expenses to be re- 
imbursed. He is also emphatic that at no time did Mr 
Gallagher tell him that he was to be employed on two 
weeks' probation. He states that neither Slade nor the 
Respondent informed him of such a probation period. 
He says that the sum of money he received, about four 
weeks after he completed his contract, came as a surprise 
to him and that he did not know the basis of calculation. 

For the Respondent, Mr Michael Gallagher advised 
that he had engaged Slade to fill a position of Sales and 
Marketing Co-Ordinator for his company. Slade had 
placed the advertisement which appears in Exhibit Bl 
and also provided for Mr Gallagher's approval an 

Assignment Specification (Exhibit B2) part of which sets 
out the employment conditions of the position. Mr 
Gallagher then says however, that in a telephone conver- 
sation in which he confirmed Mr Barns appointment, he 
advised Mr Barns that he would be on probation for a 
period of two weeks. During that period he was to receive 
a payment of $275 per week, plus commission of 10 per 
cent of any sales made and re-imbursement of expenses 
incurred in the making of sales. According to Mr 
Gallagher the Applicant had started work under those 
conditions and the contract of employment had lasted 
until the end of the probation period, when by mutual 
consent, it was agreed that the relationship would not 
work out. As far as the Respondent was concerned, the 
contract then came to an end. Mr Gallagher said further 
that the termination of the contract was on a mutual 
basis and was completely consistent with the arrange- 
ment which had been made between the parties. 

The key to the details of what the parties intended to 
bring into contract appears to me to be in what arrange- 
ments were made, if any, in the telephone conversation 
of 10 November 1986 during which Mr Gallagher 
confirmed with Mr Barns that he had been successful in 
his application for the position. 

Both parties by their conduct during the case, make 
adjudication of this matter difficult: the Applicant, by 
his lack of recall and mistakes in detail concerning his 
claim, and the Respondent by his evasiveness in answer- 
ing questions. As a result I have closely examined the 
evidence to ascertain whether there is any particular item 
which would help me assess the veracity of the positions 
adopted by the parties and hence tip the balance one way 
or the other. Such assistance does come in page 26 of the 
transcript when the Respondent was being questioned by 
the Applicant concerning the make up of the $500, which 
was paid on 23 or 24 December. In response to a question 
from Mr Barns, Mr Gallagher said that he had calculated 
the money by multiplying $275 by two and adding to that 
the sum of $150 for tax. He then says that he sent a 
cheque for $500 in settlement. When further questioned 
on the issue he was asked — 

... so you picked the figure out of the air did you 
— $500? ... I didn't pick it, my accountant picked it 
out of the air." 
(My emphasis) (Transcript p. 20) 

This statement by Mr Gallagher, together with his 
general demeanour, leaves me to the conclusion that in 
this sector of the evidence I am prepared to accept the 
statement of the Applicant that the arrangement, when 
made by him on the telephone, was not conditioned in 
the way that Mr Gallagher would have me believe. 

I now intend to examine the claim in detail to deter- 
mine what, if any, further moneys could be owing to the 
Applicant. In the first head of the claim he says that three 
weeks' salary at $346.15 is due to him. $346.15 is the per 
annum figure of $18 000 reduced to a weekly basis. The 
Applicant says that the employment lasted for three 
weeks and he seeks support in this claim by reference to a 
vehicle log book (Exhibit B4). That log book contains 
entries which go from 11 November through to 1 
December. However, Mr Gallagher is emphatic that the 
termination came about on 24 November and was by 
mutual understanding reached between them because Mr 
Barns could not do the job properly. 

I am reluctant to attach much weight to the log book 
which has been exhibited in Exhibit B4. It carries the 
impression that it is not a document which has been 
completed on a daily basis. There is no indication that 
the Respondent gave any instruction to the Applicant to 
continue operations on behalf of the company past 24 
November and therefore, even if the statements of the 
Applicant are assumed to be correct concerning the date 
of completion, there is not enough evidence before me to 
conclude that the contract did anything else than finish 
on 24 November. 
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On the numbers that have been submitted to the 
Commission, this would mean that for the period of 
employment the Applicant would have been entitled to a 
total payment for wages of $692.30. 

I now turn to examine the second area of claim for the 
payment of three weeks' car allowance. The Applicant 
claims $346.15 and he does so on the basis of the employ- 
ment conditions which appear in Exhibit B2. In that 
exhibit, car allowance appears as a sum of $6 000 per 
year. There is nothing to indicate the way in which the 
allowance was to be paid. For instance, there is no 
indication whether it was to be weekly, monthly or per 
annum, or the form in which it was to be paid, or any 
detail of the terms and conditions of the payment. I 
cannot, therefore, conclude that the mere completion of 
the two weeks' work would entitle the Applicant to be 
paid, as a term of his contract, the sum claimed for car 
allowance. 

The next claim is for re-imbursement of expenses 
totalling $250. The Applicant says that he has submitted 
to the Respondent some receipts which support this 
claim. Apparently it is an amalgam of re-imbursement of 
moneys spent, plus money for kilometres driven in the 
vehicle. In the latter respect, it is strange that the 
Applicant believes that he would have a claim for kilo- 
metres travelled and at the same time be entitled to the 
payment of a car allowance, hence my concern regarding 
the terms of contract and how the car allowance specified 
in Exhibit B1 was to be paid. In any event the Respon- 
dent denies that any supporting documents were 
presented to him or that he is liable to pay for travel. In 
the absence of any hard evidence I cannot safely con- 
clude that the Applicant is owed money for expenses. 
Even if he is it is impossible to determine the quantum 
on the evidence. 

The next claim is for $692.30 as pay in lieu of notice. 
On my understanding of what has happened in this 
relationship, it appears that the termination was on a 
mutual basis, or alternatively if it was not, when the 
Applicant eventually terminated the contract himself he 
did so without notice. Either way, I cannot see that the 
claim made by him can be granted, even though in the 
circumstances it is reasonable to imply a term of notice 
into the contract. 

The final claim is for commission on sales of $150. 
This claim is made on the basis that the Applicant intro- 
duced to the company a client to whom a sale was 
eventually completed by Mr Gallagher. There is no detail 
submitted concerning the amount of money involved in 
the sale and it amounts to no more than a guess from the 
Applicant as to what he says he is entitled to. The 
reference to commission on sales in Exhibit B2 gives no 
assistance as to how commissions are to be paid, on what 
sum or when. In this respect my understanding of the 
contract is the same as that expressed in respect to car 
allowance. 

It follows, therefore, that out of the total claim made 
by the Applicant, it appears that a sum of $42.60 is still 
owing to him as an express term of the contract entered 
into between him and the Respondent. The application 
will be allowed and Minutes of a Proposed Order will 
now issue. 

Appearances: 
The Applicant appeared in person. 
Mr M.T. Gallagher appeared on behalf of the 

Respondent. 

Order. 
HAVING heard the applicant in person and Mr M.T. 
Gallagher on behalf of the respondents, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the respondent pay to the applicant the sum 
of $42.60 in full and final settlement of the claim. 

Dated at Perth this 16th day of June 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1144 of 1986. 

Between Janice Beckett, Applicant and Australian 
Directory Services, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas an 
agreement has been reached between the parties in full 
and final settlement of this matter; now therefore I, the 
undersigned, before whom the conference was held do 
hereby order — 

That the application be v/ithdrawn by leave. 

Dated at Perth this 2nd day of June 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 96 of 1987. 

Between Jody Burton, Applicant and Akil Gallico 
trading as Hot Gossip Downunder Promotions and 
Entertainment, Respondent. 

Order. 
HAVING heard Ms J. Burton on her own behalf and Mr 
A. Gallico on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders:— 

That the application be withdrawn by leave. 

Dated at Perth this 9th day of April 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 201 of 1987. 

Between Brett Egerton Barns, Applicant and M.T. 
Gallagher and P. Usher trading as Coolshade, 
Respondents. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 275 of 1987. 

Between Pauline Jill Clifton, Applicant and the trustees 
of the property of Gordon Ross Payton a debtor, 
trading as Payton Finance, Respondents. 

Order. 
HAVING heard Mr A. J. Collins on behalf of the Appli- 
cant and there being no appearance on behalf of the 
Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 30th day of June 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1172 of 1986. 

Between Jason Edward Cole, Applicant and Software 
Design Systems, Respondent. 

Order. 
HAVING heard Mr A. Roberts (of Counsel) on behalf of 
the Applicant and Miss A.M. Cole Kennedy (of Counsel) 
on behalf of the Respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the application be dismissed for want of 
prosecution. 

Dated at Perth this 4th day of June 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — Contractual Benefits. 

Douglas James Collis 
and 

Peter Borello trading as "Buccaneer Pools and Patios". 
Application No. 337 of 1987. 

Construction Manager Construction Industry 

MR COMMISSIONER G.J. MARTIN. 
Perth 4th day of June 1987 

Termination of Employment — Wages — Payment in 
lieu of notice — Annual leave — Application 
granted in part. 

67 W.A.I.G. 

Reasons for Decision. 
THE COMMISSIONER: By this application, brought 
pursuant to section 29 of the Industrial Relations Act 
1979, the applicant claims a benefit to which he alleges he 
was entitled under his contract of service and which has 
not been allowed to him by the respondent. 

The claim is for: 
Wages for six days worked $420.00 
Moneys in lieu of notice $420.00 
16 days annual leave to the 31st day 

of July 1986 $1310.40 
13 days annual leave to the 27th day 

of March 1987 $1 064.70 
Total: $3 215.10 

The respondent acknowledges liability for five days of 
work and the amount of $350 due therefor but denies all 
other claims wholly. 

I heard the submissions and evidence of the parties on 
the 26th day of May 1987, and reserved my decision. 

It is common ground between the parties that the 
applicant was employed by the respondent and:— 
* At the rate of $350 per week plus a bonus of $20.00 

for each swimming pool installed successfully under 
his supervision. 

* That the contract of employment was terminable by 
one month's notice on either side. 

* That the applicant was entitled to four weeks' 
annual leave after each 12 completed months of 
service. 

* There was no arrangement or agreement between 
the parties for the payment of pro rata annual leave 
on termination of the contract of employment. 

It is the applicant's case that his contract of employ- 
ment commenced with the respondent on the 1st day of 
August 1984, as its construction manager. 

That contract of employment was established after a 
period of years in which the applicant had, by his family 
company, Colcrete Pty Ltd, contracted to the 
respondent for the installation of its swimming pools. 
That company was still in existence, and called upon by 
the applicant to cope with work in excess of the capacity 
of the respondent's work force, particulary in the pre 
Christmas periods. For the work so performed by 
Colcrete Pty Ltd for the respondent, it submitted 
invoices to the respondent which paid for such work. 

Towards the end of February 1987, the applicant was 
informed of certain developments within the 
respondent's business which led htm to consider that he 
was to be replaced as construction manager. He accord- 
ingly on the 2nd day of March 1987, confronted the 
respondent with his understanding of what was going on 
and as a result of those proceedings the respondent 
offered him one month's notice which the applicant 
accepted and which notice it was agreed would expire on 
the 27th day of March 1987. 

The applicant proceeded to work out that notice and 
on the 19th day of March 1987, the respondent called the 
applicant to his office and questioned him about the 
purchase and disposal of some cans of petrol. 

In the result, the respondent asked the applicant for 
the keys to his vehicle and told him to "go away and 
don't come back". The applicant observed that 
directive. 

He subsequently called into the respondent's office for 
the wages he believed were due to him but was not given 
any moneys at all. 

The applicant believes he has an entitlement to 
* Wages from the 19th day of March to the 27th day 

of March 1987, the remainder of the period of notice 
which he was not allowed by the actions of the 
respondent on the 19th day of March 1987, 
"prematurely" terminating the contract of 
employment. 
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* He had taken four weeks' holiday after each 12 
months of service ending on the 31st day of July 
each year with the respondent except in 1986 and in 
which year he had taken only four days, thus leaving 
16 days still to be taken. 

* Since the 31st day of July 1986, until the 27th day of 
March 1987, he had accrued another eight months 
of service or 13 days' annual leave. 

As it has been established that the contract of employ- 
ment did not contain any entitlement to pro rata annual 
leave payments on the termination of that contract, the 
applicant cannot lay claim to such a benefit and this part 
of his claims will not be allowed. 

Further as the contract of employment between the 
parties did not provide for the payment of moneys in lieu 
of any annual leave accrued due but not taken by the 
applicant, the claim for such a payment will not be 
allowed. 

That leaves for determination the applicant's claim for 
moneys for the period of notice between the date of his 
summary termination on the 19th day of March 1987, 
and the 27th day of March 1986, the date upon which the 
original period of notice was to expire. 

It is the respondent's case that that latter termination 
was effected justifiably on the grounds of misconduct 
and so the contract of employment came to an end and 
no further liability exists. In support of that contention, 
the respondent adduced evidence to demonstrate that the 
applicant's company had submitted invoices for work 
which it had not performed and that the applicant had 
obtained petrol on the respondent's account without 
authority from the respondent and disposed of that 
petrol in an unauthorised manner. 

The discovery of those events, the respondent sub- 
mitted, had destroyed the bond of trust between the 
parties and the relationship could no longer continue, 
leading to the termination of the contract of employment 
by the respondent, summarily on the 19th day of March 
1987. 

The weight of the evidence so adduced supports the 
respondent's contention that some jobs for which the 
applicant's company submitted an invoice for services 
rendered were not performed by or on behalf of that 
company. 

The respondent's evidence was that such knowledge 
became known to him "towards the end of January 
1987" after the investigation of a number of invoices 
submitted by the applicant's company in late 1986 and 
early 1987. 

Additionally, the respondent said that the matter of 
the petrol became known to him "about a month or so 
before the applicant's dismissal". 

It was the accumulation of the knowledge of those 
events and a growing sense of disenchantment which led 
to the ultimate decision by the respondent to summarily 
terminate the contract of employment. 

It may be the case, and I can put it no higher than that, 
that the friendship between the applicant and the 
respondent which had existed for many years, delayed 
the respondent's final act. 

For whilst the respondent had taken steps, the steps 
which led to the notice of termination of the contract, to 
replace the applicant it seems that he was willing to let 
time run out until the situation became too much for 
him. 

In all those circumstances, and the authorities such as 
cited in "The Common Law of Employment" — 
Macken et al p. 86, the respondent was justified in 
summarily terminating the contract of employment on 
the 19th day of March 1987, and thus the applicant's 
claim for moneys in lieu of the balance of the period of 
notice will not be allowed. 

The application will therefore be determined by an 
Order that the respondent pay to the applicant $350 
being wages for work performed from the 12th day of 

March 1987, to the 18th day of March 1987, both 
inclusive, and which payment is admitted by the 
respondent. 

Appearances: 
The applicant appeared on his own behalf. 
Mr E.W. Nielsen (of Counsel) appeared on behalf of 

the respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 337 of 1987. 

Between Douglas James Collis, Applicant and Peter 
Borello trading as "Buccaneer Swimming Pools and 
Patios", Respondent. 

Order. 
HAVING heard the applicant on his own behalf and Mr 
E.W. Nielsen (of Counsel) on behalf of the respondent, 
the Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the respondent shall, within 21 days of the 
date hereof, pay to Douglas James Collis of 3 
Salisbury Street, Rivervale, the amount of $350. 

Dated at Perth this 4th day of June 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 claim for contractual entitlements. 

Arthur Noel Davies 
and 

Raymond Walter Thorpe trading as Home Care Systems. 
No. 1014 of 1986. 

NON-AWARD. 
Agent Direct Marketing of 

household goods 

COMMISSIONER S.A. KENNEDY. 
Perth 15th day of June 1987 

Contract of employment — Contractual entitlements — 
Found Applicant an independent agent — no juris- 
diction — Dismissed. 

Reasons for Decision. 
THE COMMISSIONER: This application was lodged 
pursuant to section 29 of the Industrial Relations Act 
1979. The Applicant, Mr Arthur Davies, claims he has 
not been allowed a benefit being an entitlement due 
under his contract with the Respondent. The Respondent 
denies the claim. 

The parties agree that a contractual relationship 
between them existed but disagree as to its terms and the 
respective status of the parties in relation to it. 

According to the Applicant, he entered into a contract 
of employment with the Respondent on the basis of a 
"guaranteed package" of remuneration in return for his 
services as a demonstrator of the Respondent's products. 
He claims that entitlements are due him under that 
contract. According to the Respondent the contract 
between him and the Applicant was that of contractor/ 
independent agent and thereby not within the juris- 
diction of the Commission. The Respondent further sub- 
mitted that in the event the commission found that it had 
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jurisdiction, the claim must still fail because the 
Applicant did not duly perform as required under that 
contract. 

A number of questions arise — 
— what were the terms and conditions of the contract 

entered into between the parties? 
— when was that contract entered into? 
— what was the nature of that contractual relationship 

in practice? 

The evidence is that the initial contact between the 
parties occurred when Mr Davies responded to an 
advertisement carried in the employment columns of the 
"West Australian" newspaper on 20 August 1986. The 
Respondent acknowledged that it placed the advertise- 
ment. The full text of the advertisement was as follows 
with its format reproduced so far as practicable: 

UP TO 100 PEOPLE 
REQUIRED URGENTLY 

FOR ESTABLISHED AND FAST GROWING 
COMPANY 

Guaranteed $2 000 per month package plus bonuses. 
We need well dressed hard working career-minded 

people with own transport for 
Fremantle 339 7999 

Victoria Park 470 1511 
Rockingham 095 28 2065 

Please phone after 10 am today and ask for 
the Sales Manager. 

Mr Davies gave evidence that he telephoned the 
Victoria Park telephone number cited in the advertise- 
ment and, with another person, was interviewed on 22 
August by a Mr Cracknell for the Respondent at Number 
1, Willis Street, Victoria Park. This was an address from 
which the Respondent acknowledges he was operating. 
According to Mr Davies it was made clear to him at this 
interview that, should he enter into a contract with the 
Respondent, his duties entailed the demonstrating of a 
machine to potential customers, the names of whom 
were to be supplied by the Respondent and the 
canvassing for other potential customers with, in both 
cases, the ultimate aim being sales of the machine; that 
there would be a commission payable for any sale 
effected as a result; and that:— 

even if we were unsuccessful in effecting any sales, 
provided we did 60 demonstrations we would get the 
$2 000 package, which consisted of a machine which 
(the Respondent) valued at $1 190, plus $810 in 
cash. It was emphasised that even if we didn't make 
any sales that was the minimum that we would get 
for the 60 demonstrations. 

There was no contrary evidence adduced by the 
Respondent as to Mr Davies' evidence regarding this 
interview. In answers to further questions the Applicant 
stated that he was always led to believe by the 
Respondent, and did so believe, that the figure of $1 190 
for the machine and the $810 in cash constituted the 
$2 000 minimum per month referred to in the newspaper 
advertisement of 20 August 1986 and that such 
remuneration was due on the completion of 60 quality 
demonstrations of the machine within, in this instance, 
the period from the commencement of the contract to the 
end of September 1986. 

The machine in question was described to the Commis- 
sion as "an elaborate and high powered" domestic 
vacuum cleaner with the brand name of Kirby and which 
came with a number of attachments which enabled it to 
be used for a variety of functions including carpet 
shampooing, body massaging, sand papering and 
window cleaning. Mr Davies gave evidence that the list 
price of the product was $1 690. According to Mr P.J. 
Cooke for the Respondent the machine is not available 
through retail outlets but is marketed through direct sales 
to members of the public. 

It is Mr Davies' evidence that on the basis of the 
advertisement of 20 August 1986 and the interview with 
Mr Cracknell which resulted, the terms and conditions of 
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the contractual relationship with the Respondent were 
established. As a corollary he attended, with others, "a 
training school" organised and run by the Respondent. 
It was of approximately 2 Vz days' duration and began on 
25 August 1986. According to the Applicant it was on 
this date that his contractual relationship with the 
Respondent commenced. Further he contended that 
events and comments by the Respondent's agents during 
the period of the training course did nothing to contra- 
dict or vary the terms and conditions of the contract as 
outlined in the foregoing. A document headed 
"Independent Agents Agreement" was before the 
Commission. The full text of that document is as 
follows: 

Independent Agents Agreement. 
This Agreement made on the day 

of between Raymond Walter Thorpe, 
trading as Home Care Systems of 1 Willis Street, 
East Victoria Park, in the state of WA, Australia 
and (called the "Independent Agent"). 

1. Whereas — the Independent Agent wishes to 
become a freelance agent for the sale of the product 
available from Home Care Systems and Home Care 
Systems has agreed to appoint the Independent 
Agent for the purpose of obtaining sales orders and 
for no other purpose. 

2. Whereas — the Independent Agent will be paid 
a commission on each confirmed order that is 
accepted by Home Care Systems and then paid for 
by the customer at the commission rates from time 
to time stipulated by Home Care Systems. 

3. Whereas — the Independent Agent acknow- 
ledges he/she has no rights to contract for or 
represent Home Care Systems in any other manner 
than for obtaining sales orders in accordance with 
Home Care Systems current price list. 

4. Whereas — the Independent Agent is not an 
employee of Home Care Systems and nothing herein 
shall imply or infer otherwise, the Independent 
Agent is therefore free to choose his own hours of 
business, legal method of sales to act personally or 
delegate, and should arrange his/her insurance 
health cover and taxation records, etc. 

5. This Agreement — can be terminated by either 
party by written notice to the other at their current 
known address. 
Signed for and on behalf of.   

proprietor 
in the presence of 

witness 
Signed by   

independent agent 
in the presence of 

witness 
Office use only: 
Date Commenced:   Date Ceased:   

The date, 25 August 1986, has been inserted in the top 
line of the document before the Commission and two 
signatures appear on it. Mr Davies gave evidence that the 
signature for the "independent agent" was his. There is 
no signatory for "proprietor". The only other marking 
on the document appears in that space provided for the 
signature of a person witnessing the signature of the 
proprietor. Mr P.J. Cooke for the Respondent told the 
Commission that this signature was that of Mrs Sue 
Cracknell. Subsequently Suzanne Patricia Cracknell was 
called as a witness for the Respondent but no evidence 
was thereby adduced as to this signature or the date on 
the document. Mr Davies' evidence was that he did not 
sign the document on 25 August at all but at that point 
after the completion of the training school on 27 August 
1986 when he picked up the Kirby machine which he was 
to demonstate. 
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The crux of the Applicant's case in relation to the 
establishment of the contract between the parties can be 
summarised in the following way: that the terms and 
conditions of the contract between the parties were 
established at the initial interview conducted by an agent 
for the Respondent with the Applicant in this matter; 
that the detail of these terms and conditions confirmed 
the apparent intent of the Respondent as expressed in the 
advertisement of 20 August 1986 that successful appli- 
cants, after due performance, would receive remunera- 
tion of a "package" valued at $2 (XX) per month; that the 
terms and conditions insofar as sales were concerned 
was, in effect, a part of the contract between the parties 
which, so far as remuneration was concerned, only came 
into effect in the event that the Applicant sold one of the 
products and that this situation was reflected in that part 
of the advertisement which referred to a guaranteed 
package "plus bonuses". 

In putting the case for the Respondent on these points, 
Mr P.J. Cooke submitted that there was between the 
parties;— 

at all times, an independent agency arrangement. As 
an independent agent it would have been expected 
that Mr Davies, as all other independent agents of 
the Respondent, would receive his (remuneration) 
on a commission basis for sales made. During the 
month of September there was a bonus scheme 
instituted at the discretion of management that 
allowed for additional benefits, by way of receipt of 
a machine, if four sales were not achieved. It was 
aimed at, basically, an incentive to the independent 
agents to perhaps get out and knock on more doors 
or whatever their sales technique was ... It is not, to 
our way of thinking, in any way out of line with the 
independent agent arrangement that existed 
between the parties. 

Mr Davies began demonstrating the machine for the 
Respondent on 27 August 1986. By way of a letter dated 
3 October 1986, a copy of which was before the 
Commission, the Applicant severed his contract with the 
Respondent. The evidence is that at this time he supplied 
the Respondent with documentation of, as he put it in his 
letter, "my demonstrations completed in accordance 
with the agreements made at (the) time of interview and 
during (the) training school". 

Copies of three memoranda were before the Commis- 
sion. In his evidence, Mr Raymond Thorpe acknowledg- 
ed that he was responsible for all three memoranda. All 
were dated 1 August 1986. Each was different in content. 
Mr Davies' evidence which I accept, is that he received 
the first of these memoranda on 12 September 1986. It 
stated: 

Memo: To all Staff and Dealers 
Re: Guaranteed performance bonus package of 
$2 000. 

This is based on 60 phone closes for a bonus Kirby 
and a $810 guarantee if four sales are not achieved 
and the income (without discounting) is less than 
$810. 

How do you qualify for the bonus? 
You must perform a minimum of 60 quality 

demonstrations. Defined quality demonstrations 
are 1 Zi hours duration, a free carpet shampoo, a 
signed referral sheet (preferably with a minimum of 
two referrals from each prospect) and a phone close 
(not a report) with the Area Manager or duty roster. 

You perform the above and we are more than 
happy to present you with a bonus Kirby after the 
above is confirmed with Ray Thorpe the 
Distributor. 

Please remember the above Kirby is offered as a 
performance bonus and should be treated as such. 
Sales is naturally the aim! 
Ray Thorpe 
1 August 1986 

The evidence is that the Applicant received the second 
memorandum on 17 September 1986 and the third 
memorandum, which appeared on a board at the 
Victoria Park premises on 22 September 1986, was 
received by him on 30 September 1986. 

The differences in the memoranda are significant. The 
following addition to the content of the first 
memorandum appears in the second: 

... (You must perform a minimum of 60 quality 
demonstrations) in one calendar month. 

The bonus Kirby is offered as an incentive to 
remain and prosper in the Kirby business, so you 
must also be a current dealer to be awarded the 
bonus after qualifications are confirmed with Ray 
Thorpe the Distributor at a convenient time during 
the following month. 

(Please remember the Kirby is offered as a) 
performance (bonus and should be treated as such 
• • •) 

(original emphasis) 
The following statement in the first memorandum 

does not appear in the second memorandum: 
You perform the above and we are more than 

happy to present you with a bonus Kirby after the 
above is confirmed with Ray Thorpe the 
Distributor. 

The third memorandum has the following addition to 
that which appears in the second memorandum: 

(How do you qualify for the bonus?) 
You must register with your Area Manager that 

you are on this programme so that we may assist you 
to achieve your goals. The performance plan is not 
automatice, you must register to qualify. 

(original emphasis) 
In evidence Mr Thorpe stated the first memorandum 

was produced during the month of August 1986. The 
second was "put out early in September and the (third) 
one could have been on 22 September''. According to Mr 
Thorpe, the alterations "didn't change the content of the 
memos . . . (they) improved and clarified them. (The 
memoranda) are basically the same in my opinion". 

I do not agree. In my view, in the absence of any 
reasonable explanation, the Respondent's issuance on 
different dates of three memoranda containing signifi- 
cantly different detail, all purported by the Respondent 
to represent terms and conditions of a "bonus" scheme 
as of 1 August 1986 lends much weight to the Applicant's 
submissions as to his contract with the Respondent. So 
do a number of other factors. One is that Mr Davies' 
evidence that the Respondent ceased providing him with 
customer leads towards the end of the contract was not 
rebutted. Another is Mr Thorpe's own evidence that a 
condition in the last memorandum was "put in there . . . 
so it would stop (Mr Davies) from coming in and perhaps 
taking advantage of an incentive scheme". In this 
context it is notable that the remedy of ending the 
contract in the event of any improper action by Mr 
Davies was always open to the Respondent. I have con- 
cluded that the Respondent was endeavouring to 
frustrate his contract with Mr Davies and further, that it 
is probable the Respondent was repudiating the contract 
by denying due information as to customer leads to the 
Applicant. In my view, these conclusions are of such 
weight as to lead me to accept the Applicant's case as to 
the terms and conditions of the contract. 

The question then becomes was the contract between 
the parties such to bring it within the jurisdiction of the 
Commission. 

The test to be applied in identifying whether a contract 
is one of employment or for services is a question of law. 
It is necessary to assess the facts of the terms of the 
contract qualitatively and in the light of the total 
contractual relationship. 

Mr A. Cooke submitted inter alia that the contract was 
one for performance and that the degree of control exer- 
cised by the Respondent over that performance was such 



1226 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

to establish that Mr Davies was an "employee" pursuant 
to the Industrial Relations Act 1979. Mr P. J. Cooke cited 
various explicit factors pertaining to the contract and 
sought to imply a number of conditions into it which, he 
claimed, established that Mr Davies was at all times an 
independent agent. And he directed the attention of the 
Commission to the document headed Independent 
Agents Agreement in the event of any ambiguity arising. 

I am not convinced by the last. It appears to me that, 
given the omissions and the irregularities contained 
therein and the absence of Mr Thorpe's signature on it, 
this document alone does nothing to establish the 
standing of the contract between the parties. 

In considering the evidence I have had regard for the 
usual tests and, in particular, have considered the degree 
of control exercised or capable of being exercised by the 
Respondent over the Applicant in the performance of the 
contract. I found the Applicant to be a truthful witness 
and where there were differences I have preferred his 
evidence to that of the Respondent. 

However, having regard for all before me, I have 
concluded that the contractual relationship between the 
parties was such that it falls outside the jurisdiction as 
prescribed by the Industrial Relations Act 1979. 

The application will accordingly be dismissed for want 
of jurisdiction. 

Appearances: 
Mr A. Cooke appeared on behalf of the Applicant. 
Mr P.J. Cooke appeared on behalf of the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1014 of 1986. 

Between Arthur Noel Davies, Applicant and Raymond 
Walter Thorpe trading as Home Care Systems, 
Respondent. 

Order. 
HAVING heard Mr A. Cooke on behalf of the Applicant 
and Mr P.J. Cooke on behalf of the Respondent the 
Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
declares — 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 15th day of June 1987. 

(Sgd) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 427 of 1987. 

Between Diana Dawson, Applicant and Curtis Bros 
Removals Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
applicant today sought and was granted leave by the 
Commission to withdraw the application; now therefore 
I, the undersigned, before whom the conference was held 
do hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 29th day of June 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii). 

Steven Dunn 
and 

Sports Indoor Cricket. 
No. 1086 of 1986. 

Manager Entertainment and 
Broadcasting 

COMMISSIONER J.A. NEGUS. 
Perth 28th day of May 1987. 

Termination of Employment — claim for pro rata 
payment for Annual Leave — implied condition of 
contract of service — Payment Ordered. 

Reasons for Decision. 
THE COMMISSIONER: By this application brought 
pursuant to section 29 (b) (ii) of the Industrial Relations 
Act 1979, Mr S.L. Dunn seeks an order for payment of 
$1 131.42 which he says is the value of pro rata annual 
leave due to him on the cessation of his employment with 
the respondent company, Sports Indoor Cricket on 27 
September 1986. 

The matter was first allocated to a Commission 
differently constituted and listed for hearing on 3 March 
1987. The applicant did not appear on that occasion due 
to a family bereavement and it appears that some diffi- 
culty was experienced in attempting to set a new hearing 
date at a time when Mr S.J. Papotto, agent for the 
respondent company, would be available. The matter 
was re-allocated to the Commission as presently 
constituted on 30 April 1987 and set down for hearing on 
18 May at 10.30 a.m. 

When Mr Papotto did not appear, he was contacted by 
telephone by my associate, Ms Sara Young. She said in 
evidence that he indicated that he was aware of the 
hearing date and time, having received notice and that he 
did not intend to appear. 

The applicant gave evidence of his period of employ- 
ment with the respondent company commencing on 28 
January 1986 and terminating by mutual consent on 27 
September. His contract of service had been an oral 
agreement, the terms of which included a wage of $440 
per week with a quarterly bonus based on profitability. 
He was to work a S'A day week and to receive four 
weeks' paid annual leave. His duties were to manage a 
newly opened indoor cricket centre. Mr Mallal, who 
appeared for the applicant, adduced corroborative 
evidence from Mr J.R. Dunn, the applicant's brother. 
He had been present during the discussion regarding the 
conditions of employment. These negotiations had taken 
place and the agreement reached with Mr Mario 
Ameduri, who owned the cricket centre. 

The applicant says that in late September Mr Ameduri 
advised him that Mr Sam Papotto was to be employed in 
a managerial capacity over Mr Dunn. He made it quite 
clear to Mr Ameduri that he had agreed to work for him 
and he was not prepared to work under Mr Papotto. On 
Thursday, 27 September, Mr Papotto came to the centre 
and after a brief exchange of words, Mr Dunn walked 
out. He returned that evening to speak with Mr 
Ameduri, intending to formally offer notice to quit. Mr 
Ameduri demanded the return of the keys and accepted 
that their agreement was terminated. He subsequently 
paid Mr Dunn's wages for the whole of that week and 
when the question of holiday pay was raised he indicated 
that payment would follow when the correct amount had 
been calculated. Mr Dunn's evidence on all these details 
stands unchallenged. 

It appears that Mr Ameduri later decided that he 
wished to make no further payments to Mr Dunn, taking 
the view that in retrospect he believed Mr Dunn had 
neglected his duties, left without notice and caused 
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damage to the employer's enterprise. These complaints 
were outlined in a letter to Mr Dunn, dated 20 October 
1986 and signed by Lucy Amduri (sic) on behalf of the 
respondent company (Transcript — Exhibit 1). Similar 
complaints were outlined in a notice of answer filed in the 
Commission's registry on 29 October 1986. The 
complaints were put to Mr Dunn by his counsel and he 
denied or refuted all of them. Be that as it may, the issues 
raised by the respondent are peripheral to the sole issue 
requiring a determination from this Commission. 

If the applicant's claim is to succeed, I must be 
persuaded by the evidence that the contract of service 
included in its terms an entitlement to annual leave as 
suggested and that the parties were also agreed that a 
premature termination of the contract would result in an 
entitlement to payment for pro rata annual leave. It is 
well established in this Commission that there is no auto- 
matic entitlement to annual leave for workers who do not 
enjoy the benefits of award coverage. Pro rata entitle- 
ment, it follows, is even more difficult to establish. 

In the instant case, it is quite clear from the evidence 
before me that four weeks' annual leave was an express 
term of this contract of service. It is also clear, and I so 
find, that the contract was terminated on mutually 
agreed terms regarding a period of notice. I accept Mr 
Dunn's evidence regarding Mr Ameduri's initial attitude 
to the payment of pro rata annual leave. From that 
evidence it can be implied, using the test of the "officious 
bystander", that both parties to the contract took the 
view that a pro rata payment should be made. 

Mr Ameduri's later change of heart has no bearing on 
the question to be decided by the Commission. 

An order will issue in the applicant's favour for 
payment of $1 131.42. 

Appearances: 
Mr F. Mallal (of Counsel) appeared on behalf of the 

applicant. 
There was no appearance on behalf of the respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1086 of 1986. 

Between Steven Dunn, Applicant and Sports Indoor 
Cricket, Respondent. 

Order. 
HAVING heard Mr F. Mallal (of Counsel) on behalf of 
the applicant and there being no appearance on behalf of 
the respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the respondent pay to the applicant the sum 
of $1 131.42 within 21 days of the date herein. 

Dated at Perth this 28th day of May 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) outstanding wages. 

Daryl Fisher 
and 

Personalized Tuition Services Pty Ltd. 
Application No. 1098 of 1986. 

Tutor Educational Services. 

MR COMMISSIONER G.J. MARTIN. 
Perth 4th day of May 1987 

Wages — Contract of Employment — Terms of Engage- 
ment — Employee/Employer Relationship — 
Contract Work — Employee Performance — Wage 
payment — Application granted. 

Reasons for Decision. 
THE COMMISSIONER: By this application brought 
pursuant to section 29 of the Industrial Relations Act 
1979, the applicant claims a benefit to which he alleges he 
was entitled under his contract of service and which has 
not been allowed to him by the respondent employer. 

That benefit is in the form of wages totalling $948. 
With a minor exception the respondent denies that 

claim wholly. 
I first heard the parties on the 23rd day of March 1987, 

and at the conclusion of the applicant's case, the respon- 
dent sought and was granted an adjournment of the pro- 
ceedings for the purpose of collecting the witnesses and 
the written evidence required to dispute the applicant's 
claims (Transcript notes of proceedings p. 34). 

The hearing was resumed on the 1st day of April 1987, 
and again the respondent sought an adjournment to 
assemble his witnesses. A short adjournment was so 
allowed and at the end of proceedings on that day I 
reserved my decision. 

It was the applicant's case that he was employed by the 
respondent, as a result of responding to a position 
notified to a local office of the Commonwealth Employ- 
ment Service. 

The applicant was engaged in a part-time capacity (for 
not longer than 20 hours per week at his behest) to 
provide personal tuition to students either in their homes 
or at one of the centres maintained by the respondent and 
for which he was to be paid $12.00 per hour. 

The contract of employment was not reduced to 
writing and was made verbally between the applicant and 
an officer of the respondent. 

In addition, the applicant claims that he was authoris- 
ed by the respondent to apply his management training 
and skills to the respondent's operations and for the time 
he was so engaged he was to be paid on the same basis per 
hour as he was as a tutor. 

The employment relationship commenced on the 15th 
day of September 1986, and was terminated by the appli- 
cant on the 9th day of October 1986. He has not been 
paid any moneys by the respondent for the 79 hours of 
work which he claims that he performed in accordance 
with the contract of employment. 

The details of those hours are contained in Exhibit 1. 
The respondent submitted that the applicant's entitle- 

ment to payment was conditional upon a number of 
qualifications to the contract of employment, and which 
qualifications the applicant had not fulfilled. 

Those qualifications in brief were 
1. If a tutor did not continue with a student for 

the duration of the student's association with the 
respondent, no payment was due to that tutor for 
any tutorials conducted with that student. 
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2. If a tutor's initial written assessment of a 
prospective student's remedial needs was not sub- 
mitted within a specified time, no payment was 
made to the tutor for that work. 

3. If a student did not pay his or her fee for an 
"assessment", no payment was made to the tutor. 

4. If a prospective student did not undertake a 
course of tuition, no payment was due to the tutor 
for any preliminary work with that student. 

5. If a student's fees were not paid after being 
enrolled for tuition, the tutor was not paid for any 
tuition given to that student. 

6. If an assessment conducted by a tutor was not 
of the standard or in the form required by the 
respondent, no payment was due to that tutor. 

Those qualifications, I was told, were specified in the 
written contract of service which had been executed 
between the respondent and some of its tutors and 
evidence was adduced from two of those tutors to 
support the context of those contracts. 

Those witnesses also told me that the procedures and 
disqualifications of payment for "assessments" had 
been specifically explained at a meeting of tutors at 
which they and the applicant had been present. 

In essence it was the respondent's case that all of the 
conditions attaching to its employment of tutors were 
"notorious" and known to the applicant. 

Each of the applicant's claims in Exhibit I, the 
respondent contended, were eliminated by non 
compliance by the applicant with one or other of those 
disqualifying factors. 

As to the applicant's "office management work", the 
respondent denied any liability for the work the appli- 
cant claims he performed at home but was prepared to 
negotiate upon some of such work performed in the 
office. 

I find from all of the material before me that the 
contract of employment between the applicant and the 
respondent was for the provision of tutoring services by 
the applicant to students or prospective students at the 
rate of $12.00 per hour without any of the qualifications 
submitted by the respondent. 

That such qualifications are in force for and known to 
some tutors has been clearly established, but I find that 
they were not part of the applicant's terms of engage- 
ment. Nor were they imported into that contract of 
service by usage as they appear to be unreasonable and 
not conditions to which the applicant would have readily 
acquiesed. 

I will thus allow those parts of the claim relating to 
tuition of students, namely 26 hours at $12.00 per hour, 
$312. 

I further allow the time claimed by the applicant for 
office work performed by him in the office(s) of the 
respondent but not the time the applicant claims for such 
work performed at home as I discern no part of the 
contract to that effect. 

That will amount to 45 hours at $12.00 per hour, $540. 
Accordingly, the minutes of the proposed Order to 

issue in determination of this application provide that the 
respondent shaU pay to the applicant within 21 days of 
the date of the final Order issued, the amount of $852. 

The parties may speak to those minutes if they so wish 
on a day and at a time convenient to them and to me. 

Appearances: 
The applicant appeared on his own behalf. 
Mr K.P. Soia appeared on behalf of the respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1098 of 1986. 

Between Daryl Fisher, Applicant and Personalized 
Tuition Services Pty Ltd, Respondent. 

Order. 
HAVING heard the applicant on his own behalf and Mr 
K.P. Soia on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders: 

That the respondent shall, within 21 days of the 
date hereof, pay to Mr Daryl Fisher of 5A Tomatin 
Court, Duncraig the amount of $852. 

Dated at Perth this 15th day of May 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1230 of 1986. 

Between Vanessa Fragomeli, Applicant and Profile 
Marketing Pty Ltd, Respondent. 

Order. 
HAVING heard Miss V. Fragomeli on her own behalf 
and there being no appearance by or on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Respondent pay to the Applicant the 
sum of $722 less due taxation deductions within 14 
days of the date of this order. 

Dated at Perth this 15th day of June 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 252 of 1987. 

Between Jean Garety, Applicant and P.B. and B. Blyth, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 4th day of June 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29. 

Steven Paul Hamerslag 
and 

Trans Pacific Finance Corporation trading as 
Archie Martins Discounts. 

No. 868 of 1986. 

NON-AWARD. 
Manager Electrical Goods Retail 

COMMISSIONER S.A. KENNEDY. 
Perth 11th day of May 1987. 

Termination of employment — unfair dismissal — 
Commission found claim not sustained — applica- 
tion dismissed. 

Reasons for Decision. 
THE COMMISSIONER: This application was filed 
pursuant to section 29 of the Industrial Relations Act 
1979 on 5 September 1986. The Applicant, Mr Steven 
Hamerslag, claims he was unfairly dismissed from his 
employment by the Respondent in August 1986. He seeks 
an order from the Commission that the Respondent 
compensate him by way of a sum equivalent to three 
months' salary plus contractual entitlements which the 
Applicant claims are due. 

The Applicant commenced his employment with the 
Respondent early in 1986. The Respondent's business is 
the retail of electrical goods. The Applicant was 
originally employed to manage the Respondent's store in 
Karratha. Subsequently he was transferred to South 
Hedland to manage the Respondent's store there. At that 
time certain terms and conditions were agreed between 
the parties. These included a salary of $26 000 per 
annum. The contract of employment was terminated 
when a principal of the Respondent Company, Mr K. 
Rajah, dismissed the Applicant with payment of two 
weeks' salary in lieu of notice. 

The Applicant's employment was not covered by an 
award. There was no express term in the contract for its 
termination but it can be implied from the evidence 
before me that a minimum of two weeks' notice or 
payment of a sum equivalent to two weeks' salary in lieu 
of such notice was a term of the contract. 

The substance of the Applicant's submissions was that 
there was no valid reason for the termination of the 
contract of employment. The Respondent argued that 
Mr Hamerslag was dismissed due to a significant drop in 
sales after he took up the post of manager of the South 
Hedland store, his failure to rectify various matters as 
directed by Mr K. Rajah and his personal use of retail 
items. 

Having regard for all before me I am satisfied that the 
Applicant has not established that his contract of 
employment was unfairly terminated by the Respondent. 

There remains a residual question of contractual 
entitlements. In the schedule attached to the application 
as filed the Applicant states that he was entitled under his 
contract of service to an airfare from Port Hedland to 
Perth, reimbursement for freight costs from Port 
Hedland to Perth, a district allowance for an unspecified 
period and repayment of an unspecified excess charge by 
the Respondent pursuant to a loan it had made the 
Applicant. These matters were raised in submissions by 
the Applicant in the course of this hearing on his claim of 
unfair dismissal. There being no objection by the 
Respondent to the raising of these issues and the 
Respondent actually making submissions and leading 
evidence on them I have concluded that it is appropriate 
to deal with these matters. 

Having considered all that is before me with regard to 
this aspect of the claim and in the terms as raised by the 
Applicant, I have concluded that he has not established 

that pursuant to section 29 (b) (ii) of the Act that there is 
any contractual entitlement due him under the terms of 
his contract with the Respondent. 

An order dismissing the application will now issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 868 of 1986. 

Between Steven Paul Hamerslag, Applicant and Trans 
Pacific Finance Corporation trading as Archie 
Martins Discounts, Respondent. 

Order. 
HAVING heard Mr S.P. Hamerslag on his own behalf 
and Mr P.J. Cooke on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 11th day of May 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 407 of 1987. 

Between Jennifer Anne Harbisher, Applicant and Ascot 
Veterinary Clinic, Respondent. 

Order. 
HAVING heard Mr A.R. Beech on behalf of the appli- 
cant and Mr P.J. Cooke on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the respondent shall pay forthwith to 
Jennifer Anne Harbisher the amount of $1 750 in 
full and final settlement of this application. 

Dated at Perth this 30th day of June 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 207 of 1987. 

Between Ben Hatter, Applicant and Scarboro Motors 
Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas an 
agreement has been reached between the parties in full 
and final settlement of this matter; now therefore I, the 
undersigned, before whom the conference was held do 
hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 8th day of June 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) Unfair Dismissal. 

David John Hilditch 
and 

Powerline Australia Ltd. 
No. 293 of 1987. 

Operations Manager Catering Industry 

COMMISSIONER G.L. FIELDING. 
Perth 27th day of May 1987 

Termination of employment — resignation of employee 
— outstanding salary claimed — claim found to be 
fair — payment ordered. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: This is a claim brought 
pursuant to section 29 (b) (ii) of the Industrial Relations 
Act claiming a contractual benefit which the Applicant 
says has been improperly denied him. That benefit is said 
to be salary for the period from 7 January 1987 until 6 
March of the same year. 

It is common ground that the Applicant was employed 
by the Respondent company from 7 January 1987 until 6 
March 1987 as its operations manager for the business 
known as "Magic Apple"; a wholefood restaurant 
chain. The Applicant says that on or about 9 February he 
gave one month's notice to the Respondent to terminate 
his employment. He says he did so principally on medical 
grounds. As I understand it he claims that was due to him 
having been overworked. At all events I do not think 
anything turns on that. 

The Applicant says he did not receive any of his salary 
from the time he commenced employment until the time 
it finished. When he terminated his employment he asked 
the Respondent's general manager, Mr Eaton, what 
should be done about his unpaid salary. Mr Eaton, he 
says, invited him to put in an invoice claiming his salary 
and the Applicant says, Mr Eaton indicated that when he 
had done that it would be paid. 

The Respondent for its part simply says that the 
Applicant did not perform his work satisfactorily. It 
says, in essence, that he was not in the kitchen as fre- 
quently as he should have been. Moreover, he was 
uncontactable when he should have been contactable in 
relation to the Respondent's activities. 

The Respondent says that whilst it is prepared to pay 
something to the Applicant it should not have to pay the 
whole of the debt he claims to be due because the 
Applicant has not performed his entire task. 

In reality there is little conflict in the evidence. In fact, 
I suspect an accurate assessment of it would suggest there 
is none but I am bound to say that I see no reason why the 
Applicant's evidence should not be accepted. I accept his 
testimony that he put in many long hours at the 
Respondent's various premises in order to see that the 
business was effectively and efficiently run. I am quite 
satisfied that he performed the work which he said he 
had performed. Although Mr Eaton would question that 
at best his assessment was based on information put to 
him rather than his own assessment. The mere fact that 
the Applicant was not in the kitchen at a given time nor 
contactable at his house does not suggest that he was not 
working as he should have been. The Applicant says he 
had a number of tasks to perform, some of which of 
necessity kept him out of the kitchen and away from 
home. In that respect I can only repeat myself by saying 
that I accept the Applicant's evidence. 

In short, I am satisfied on balance that the Applicant 
did perform what was required of him and that was a 
substantial performance, if not a complete performance, 
of his contract. 

It is to be noted that though late in January the 
Respondent apparently had some misgivings about the 
Applicant's performance it did not speak to him about 
them. Still less did it exercise its right to terminate the 
contract. That suggests to me that perhaps all was not as 
bad as Mr Eaton would have me believe. 

Secondly, it is to be noted that the unchallenged 
evidence of the Applicant is that when he was about to 
leave the Respondent's employ he was asked to put in an 
invoice for his salary and told that it would be paid. That 
likewise is not consistent with the Respondent's assertion 
made in these proceedings. 

The Respondent contracted to employ the Applicant 
at a salary of $35 000 per annum, payable monthly. The 
term of that agreement was said to be "12 months 
renewable". The evidence suggests that on or about 9 
February when notice of termination was given the 
Respondent was in breach and fundamental breach by 
not having met its requirement to pay the Applicant. 
That would have entitled the Applicant to terminate the 
contract forthwith. He did not do that but elected to 
terminate it by notice which appears to have been 
accepted by the Respondent. In any event, it is now 
settled that, although a contract such as this is said to be 
for 12 months, in the absence of something to the 
contrary there is to be implied a term allowing it to be 
terminated on reasonable notice. For the reasons 
indicated I would have thought that the notice given was 
more than reasonable and so the Applicant was entitled 
to terminate the contract when he did, and moreover, no 
point is taken about that. In view of the comments which 
I have made and indeed, in view of the evidence taken as 
a whole, in my view only one result is open. That is that 
the Applicant be paid his salary for the period in 
question. 

I order that the Respondent pay to the Applicant the 
sum of $5 833.33. 

Appearances: 
Mr O.J. Hilditch in person. 
Mr K.J. O'Toole (of Counsel) for the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 293 of 1987. 

Between David John Hilditch, Applicant and Powerline 
Australia Ltd, Respondent. 

Order. 
HAVING heard the Applicant Mr D.J. Hilditch in 
person and Mr K.J. O'Toole (of Counsel) on behalf of 
the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, hereby orders — 

That the Respondent pay to the Applicant the 
sum of $5 833.33 in full and final settlement of the 
claim. 

Dated at Perth this 27th day of May 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29. 

Eric Hocks 
and 

Kembla Builtin Furniture. 
No. 818 of 1986. 

Production Planner Furniture Manufacturing 

SENIOR COMMISSIONER G.G. HALLIWELL. 
Perth 14th day of May 1987 

Termination of employment — unfair dismissal — 
inability to perform duties — payment in lieu of 
notice. 

Reasons for Decision. 
(Given extemporaneously.) 

SENIOR COMMISSIONER: It is the decision of the 
Commission that it has not been shown that the termina- 
tion of the employment of the applicant was unfair other 
than to the extent that there was no payment to him for a 
period of notice. 

The contract was weekly but, having regard to the 
applicant's position, I am of the view that four weeks' 
pay, that is a month's pay, in lieu of notice is the appro- 
priate settlement of the matter and that amount should 
be paid over and above those amounts paid with regard 
to annual leave and so on. 

It is necessary, Mr Claydon, that in so far as the 
applicant is concerned the termination be shown to be 
unfair. The applicant, your client, accepted the 
termination. He was aware he was not, I guess, perform- 
ing as well as he should have been, etcetera. That is 
shown in the transcript. 

On that basis and for those reasons I am of the view 
that the payment of a month's pay in lieu of notice is a 
reasonable settlement of the matter. That will be ordered 
by the Commission. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 818 of 1986. 

Between Eric Hocks, Applicant and Kembla Builtin 
Furniture, Respondent. 

Order. 
HAVING heard the applicant on his own behalf and 
later for him Mr W.D. Claydon and Mr B.D. Williams 
and Mr K.J. Farrell on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Respondent pay to the Applicant one 
month's pay in lieu of notice. This amount to be in 
addition to those moneys already paid. 

Dated at Perth this 25th day of May 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1121 of 1986. 

Between Anthony John Homer, Applicant and Mojo 
MDA, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas an 
agreement has been reached between the parties in full 
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and final settlement of this matter; now therefore I, the 
undersigned, before whom the conference was held do 
hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 2nd day of June 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29. 

Annette Marie Jarosek 
and 

Swan Brewery Company Limited. 
No. 1034 of 1986. 

NON-AWARD. 
Brewer Liquor and Accommodating 

COMMISSIONER O.K. SALMON. 
Perth 10th day ofJunel987. 

Unfair dismissal — Applicant claims no probationary 
period — no previous warnings — lack of counsel- 
ling — compensation claimed — termination 
justified — application dismissed. 

Reasons for Decision. 
THE COMMISSIONER: Annette Marie Jarosek holds a 
Bachelor of Engineering Degree in Chemical Engineering 
with Honours from the University of New South Wales. 
She commenced employment with the Swan Brewery 
Company Limited on 26 March 1986 as a brewer on a 
salary of 80 per cent of a brewer's ordinary salary, 
according to her starting worth as assessed by the 
Company. She was expected to become a useful brewer 
after 12 months, although full competence in this 
capacity would not be reached before obtaining, at least, 
another two years' experience. Her employment was 
terminated on 1 September 1986 with payment of four 
weeks' salary in lieu of notice on the explanation, that 
according to a consensus reached amongst senior 
brewers, she had failed to show that she possessed the 
level of analytical skills and initiating powers necessary 
to make her a brewer in the desired period of time. She 
asserts that she was not counselled during her work on 
the various projects she was required to complete and 
that sometimes she was misinformed by the brewers 
whose task it was to counsel her. Accordingly, she claims 
that her dismissal was unfair and that an order for 
compensation should be made on her behalf. 

The Respondent strenuously opposes the Applicant's 
claim. It is a point of fundamental importance in the 
Respondent's case that the Applicant was engaged on the 
understanding that the first six months of employment 
was a probationary period. In the Respondent's argu- 
ment, its rights under such an arrangement mean that the 
grounds on which the Applicant bases her case to show 
unfairness towards her are simply not relevant. 
However, the Respondent further argues that in the 
event that I find that there was no agreed probationary 
period as a term in the contract of employment, although 
at no stage does it concede that point, there is still no case 
of unfairness. It is said that on two occasions the 
Applicant was told that her progress was not up to the 
level expected by the brewers concerned, but in spite of 
this advice she did nothing to change the brewers' minds 
about her abilities and potential to become a brewer. 
Therefore, her dismissal was justified. 

In his opening submission Counsel for the Respondent 
analysed the Applicant's testimony in some detail. He 
claimed that the Applicant was an unreliable witness 
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because her cross-examination revealed that she did not 
possess the retentive memory she claimed to have. His 
point was that conflict would arise between the Appli- 
cant's testimony and the testimony that would be given 
by the Respondent's witnesses, and that in these circum- 
stances the Applicant's testimony should be disregarded. 
He also sought to show the Applicant to be an unreliable 
witness by reference to parts of her testimony that 
revealed her as being so naive as to believe that in matters 
of difference between herself and the brewers responsible 
for assessing her progress, she was always right and they 
were always wrong. 

This has been a case involving a considerable number 
of witnesses and in many respects the testimony is 
technical, requiring, at least for my part, a lot of careful 
reading. I wish to say that I have read the transcript with 
due care in order to fully appreciate the strengths of the 
opposing arguments. However, in view of the reasoning I 
have followed in reaching my conclusions, I do not think 
it is necessary for me to review the evidence in detail. The 
essentials of my reasoning will be apparent from what 
follows. 

I will deal first with the question of probationary 
employment. Mr Bussell, the chief brewer and senior 
man for the Respondent at each of the Applicant's 
employment interviews, was quite certain that a six 
months' probationary period was part of the contractual 
arrangement between the Applicant and the Respondent. 
His attitude in this respect was consistent with the 
attitude of the Respondent from the time the Applicant 
first raised her claim of unfair dismissal. In fact it was 
mentioned by the Applicant that the Respondent raised 
the issue in its own defence in a conference before 
Kennedy C. soon after the dismissal occurred. However, 
the Applicant strongly denied that any mention of a 
probationary employment period was ever raised before 
she agreed to her terms of employment. Her testimony 
was that it was said to her that after six months "you can 
tell us what you think of us and likewise, we can tell you 
what we think of you". She understood this arrangement 
to mean no more than that there would be a mutual 
appraisal session after six months. 

It seems to me that on this aspect of the case the onus 
falls on the Respondent to prove that a probationary 
employment term was agreed. There is a great deal of 
difference between the rights of the parties under a 
probationary employment contract, according to the 
description of that concept in Westheafer's case (65 
WAIG 2311), and the arrangements described by the 
Applicant. Mr Bussell also admitted that a probationary 
term in the Applicant's contract, was a highly important 
and serious matter. Obviously the issue should have been 
put beyond question by expressing it in writing. Of 
course that could not be held strictly necessary, but given 
the certainty that would have followed a contract in 
writing, had it been proposed by the Respondent, a 
reasonable expectation in the circumstances, no criticism 
can be made of the Applicant because the Respondent 
failed to effectively convey the fact of a probationary 
term, and she remains geuinely convinced that a different 
arrangement applied. With these thoughts in mind, I 
think it would be quite unreasonable that the burden be 
on the Applicant to show that a probationary period of 
employment of six months was not a term in her contract 
of employment. 

Apart from the absence of any documentary evidence 
to show that probationary employment was a term in the 
Applicant's contract, there is no documentary evidence 
showing that such a term applies to all of the 
Respondent's employees on engagement, as Mr Bussell 
said it did. I mention here that I have consulted the two 
awards that regulate the employment of non professional 
production employees and I find nothing in their terms to 
support Mr Bussell's belief. Moreover, there is no 
evidence of any other kind that would allow that the term 
be implied in the Applicant's contract. 

In Reginald Simons v. Business Computers Inter- 
national (65 WAIG 2039), the Full Bench said that the 
conditions necessary to ground the implication of a term 

were, amongst other things, that the term must be 
necessary to give business efficacy to the contract, so that 
no term will be implied if the contract is effective without 
it; furthermore, the term must be so obvious that it goes 
without saying. These requirements are not shown to be 
met, and in addition to that there is unchallenged 
evidence militating against a possibility of showing they 
can be met. I am speaking here in connection with the 
testimony of Mr Saunders, another Chemical Engineer 
engaged as a brewer under the same arrangements as the 
Applicant, and shortly after she was engaged by the 
Respondent. He said that no mention of a probationary 
employment period was made to him during either of his 
employment interviews. He also said that Mr Bussell was 
present at both interviews. Mr Saunders' testimony 
corroborates the Applicant's testimony on the crucial 
point, and it is most unlikely indeed that if the contract 
was not effective without the probationary term the 
Respondent would fail to convey it to newly engaged 
Chemical Engineers in successive cases. In my opinion 
there was no probationary period of employment as a 
term in the Applicant's contract of service. 

I will deal next with a matter raised in the cross- 
examination of Mr Richie, the production brewer. In his 
cross-examination Mr Richie disclosed that in the 
adjournment between 24 April and 15 May, he was told 
that Mr Saunders had testified that a six months' 
probationary period of employment was not mentioned 
during his employment interviews. Counsel for the 
Applicant asked Mr Richie to name his informant. Mr 
Richie said he could not remember who it was. Counsel 
then asserted that it must have been Mr Bussell or Mr 
Bennett, the technical brewer. At no stage did Mr Richie 
deny the truth of Counsel's assertion. He merely per- 
sisted in saying that he could not remember who the 
informant was. 

I cannot in good conscience say, as I think Counsel for 
the Applicant was inviting me to say, that Mr Richie's 
admission of short term memory loss, establishes a 
probability that his memory of events in mid 1986, is also 
unreliable. The factors that influence a person's short 
term and long term memory characteristics are 
notoriously different and complicated and it would be 
dangerous indeed to infer probabilities in respect of one 
by reference to mere admissions in respect of the other. I 
am more concerned that Mr Richie's testimony may have 
revealed that the three brewers had disregarded the 
prohibition on discussing evidence in the presence of a 
witness still to be called. In my opinion the evidence does 
not establish the likelihood of such a possibility. 

I must say that in the light of my finding on the issue of 
a probationary employment term, I have been most 
careful about forming opinions on the credibility of the 
Respondent's witnesses. Of course that is expected of me 
in any event, but I mention it here because of the special 
importance of the subject in the Applicant's case. I need 
not elaborate on that. Suffice to say, in my opinion, the 
Respondent's witnesses are credible witnesses. 

The Respondent's principal witness was Mr Bennett 
the technical brewer. It was his assessment of the 
Applicant that was the primary cause leading to her 
employment being ended. He testified with respect to the 
Applicant's performance in completing several tasks that 
led him to conclude that she would not make a brewer. 
While Mr Bennett was subjected to a very thorough 
cross-examination I think that any doubts that Counsel 
may have wished to cast upon his testimony were 
overcome in re-examination. In my opinion, Mr Bennett 
has made out a credible case against the Applicant in 
terms of her potential as a brewer. In saying this I observe 
that the Applicant's progress was able to be judged by 
comparing her performance with the performance of two 
other chemical engineers employed by the Respondent. 
One of these engineers, Mr Saunders, had five years 
production experience in an aluminium refinery and it 
may be suggested that it would have been unfair to expect 
the Applicant to display the kind of knowledge that 
would ordinarily be associated with this length of 
experience. But it does not follow that allowances could 
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not be made for the absence of experience in the Appli- 
cant's case when comparing her results with Mr 
Saunder's results in the work he performed. The second 
engineer was engaged as a replacement for the Applicant 
and it may appear convenient for Mr Bennett to say now 
that the Applicant was unsatisfactory compared with this 
engineer's performance. But the evidence is that this 
engineer was employed as a graduate during summer 
vacations. It is not unlikely that graduate performance 
assessments were made during this period. Moreover, if 
it is not by genuine assessment of the Applicant by Mr 
Bennett with these comparisons in mind when finding 
that it was not likely that she was able to cope with the 
practical requirements of a brewer's position, what 
reason did he have for his finding? It was not the 
Applicant's case that she was discriminated against 
because of her gender and while Counsel for the 
Applicant put it to Mr Bennett that he did not like her, 
that did not prove a point. I also think it is most unlikely 
that the Respondent would have abandoned its interest in 
the Applicant, given the impression she first made, for 
any reason but disappointment with her progress. 

I am further fortified in my opinion on the genuineness 
of Mr Bennett's assessment of the Applicant by the 
testimony regarding statements made by him in the 
company of others about her. These were unkind state- 
ments and I am sure that the Applicant was hurt when 
she learned what he had said. But irrespective of any 
criticism that may be made of Mr Bennett in considera- 
tion of the Applicant's personal feelings, my own know- 
ledge of comments made by males and females in mixed 
gender work places is such that I am not surprised to hear 
of Mr Bennett's statements. More important in my 
thinking is that it was a spontaneous expression by an 
expert on his impression of a trainee's progress. Viewed 
in this light it becomes a most persuasive piece of 
evidence in the Respondent's case. 

The Applicant asserts that her employment was ended 
unfairly primarily because she was not counselled. In her 
circumstances I am sure that if her employment was 
ended following a period during which she was not 
counselled or given assistance when performing tasks 
there is some ground to support her claim that she was 
unfairly dismissed. However, the burden she carries is to 
show that, on the balance of probabilities, not only was 
she not counselled, but also that if she had been 
counselled any short comings that were revealed by her 
performance would have been put right. 

The Applicant's proposition can be compared with 
that which is advanced in a case where it is claimed that a 
dismissal is unfair by reason of no warning being given 
that a dismissal is imminent. By itself the lack of a 
warning is not necessarily proof of an unfair dismissal 
[Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch v. 
Uniting Church of Australia, Trinity Parish, Perth 
Property Committee (Volume 66, WAIG, at page 1291)], 
the employee must show that a warning would have pro- 
duced an improvement in the employee's conduct or per- 
formance that would have obviated the reason for the 
dismissal. 

I accept that an assessment of the Applicant's 
performance was due at the end of six months, but that 
was no guarantee that, irrespective of failures on her 
behalf, she was secure in her employment until six 
months had expired. It was always open to the 
Respondent to conclude that she would not make the 
grade whatever her efforts. Indeed, it is this conclusion 
that the Respondent in this case has reached, notwith- 
standing that on two occasions the Applicant was told 
that her progress was not satisfactory. 

Several witnesses were called to testify on the Appli- 
cant's behalf. With the assistance of this testimony, from 
her demeanour as a witness, from my knowledge of her 
decision to proceed with the case having changed her 
representation, and considering the written testimonials 
tended on her behalf, my opinion of the Applicant is that 
she has determination and enthusiasm for her work. Mr 
Bennett also said she was enthusiastic. Furthermore, she 

is well liked and accepted by the Respondent's employees 
as friendly and co-operative. Mr Saunders testified that 
she asked questions and that she appeared to show a 
great interest in her work. But all of these things are not 
directly to the point of the dispute between her and the 
Respondent. They do have some, but very little, 
probative value in the light of the substantial merit of the 
Respondent's case. In my opinion the Applicant has 
failed to show that the respondent's assessment of her 
performance was unjustified and an unfair basis for 
exercising its right to terminate the contract of service by 
paying an appropriate amount of money in lieu of notice 
of termination. My decision is that the application be 
dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1034 of 1986. 

Between Annette Marie Jarosek, Applicant and Swan 
Brewery Company Limited, Respondent. 

Order. 
HAVING heard Mr H. Dixon (of Counsel) on behalf of 
the Applicant and Mr P. Nisbet (of Counsel) on behalf of 
the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 10th day of June 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 422 of 1987. 

Between Vicki Joyce, Applicant and Animation 
Australia Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
parties to that conferences reached agreement; now 
therefore, I, the undersigned, before whom the 
conference was held do hereby order — 

That the Respondent pay to the Applicant the 
sum of $814.40 by bank cheque within 28 days of the 
date of this Order. 

Dated at Perth this 3rd day of July 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) — Claim for unfair dismissal 

Section 29 (b) (ii) — Claim of contractual entitlement. 

Michael Kar 
and 

Neamar Pty Ltd trading as Waterbed House. 
No. 1019 of 1986. 



NO AWARD. 
Sales Manager Furniture Wholesale 

COMMISSIONER S.A. KENNEDY. 
Perth 12th day of June 1987 

Termination of employment — unfair dismissal claim 
for entitlement and compensation — entitlement 
not due. 

Reasons for Decision. 
THE COMMISSIONER: This application was brought 
pursuant to section 29 of the Industrial Relations Act 
1979. The Applicant, Mr M. Kar, claims pursuant to 
section 29 (b) (i) of the Act that he was unfairly dismissed 
by the Respondent and seeks an order from the Commis- 
sion that he be paid a total of $6 015.83 as compensation. 
The Applicant also claims, but pursuant to section 29 (b) 
(ii) of the Act, that he is due the sum of $22 750. The 
Respondent denies both claims. 

The Applicant commenced work for the Respondent 
on 1 May 1986. Though it was agreed between the parties 
that Mr Kar could designate himself as general manager 
of the Respondent's business in his dealings with 
customers his position was in fact that of sales manager. 
The benefits under the contract to Mr Kar included a 
salary of $2 160 net per month, approximately $110 per 
week paid by the Respondent into the Applicant's own 
superannuation fund and a new car with all running 
expenses to be paid by the Respondent. The 
Respondent's business is the manufacture and wholesale 
distribution of waterbeds. The Applicant's contract of 
employment was terminated by the Respondent on 10 
October 1986. 

The claim lodged pursuant to section 29 (b) (ii) of the 
Act is dealt with first. That section of the Act states: 

29. An industrial matter may be referred to the 
Commission — 

(b) in the case of a claim by an employee — 
(ii) that he has not been allowed by his 

employer a benefit, not being a 
benefit under an award or order, to 
which he is entitled under his 
contract of service. 

It was an express term of Mr Kar's contract of employ- 
ment that he was entitled to a five per cent acquisition of 
units (at no cost) in Waranda Unit Trust trading as Sleep 
Technology and Bencarra Unit Trust trading as 
Waterbed House and Waterbed Clinic, provided that 
such holding was to be forfeited if his employment 
ceased within six months. It may be implied that the six 
month period began on 1 May 1986 when Mr Kar 
commenced working for the Respondent. It may also be 
implied from the evidence adduced on behalf of both 
parties that this entitlement was due six months after the 
contract of employment commenced but only if that 
contract was still "on foot". The fact is it was not. It is 
clear that there was no such entitlement due to the 
Applicant when the contract of employment between the 
parties was terminated five months and 10 days after it 
commenced. It follows that this part of the claim must 
fail. 

However that is not necessarily the end of the matter. 
Section 26 (2) of the Act states: 

In granting relief or redress under this Act the 
Commission is not restricted to the specific claim 
made or to the subject matter of the claim. 

In respect of his claim that he was unfairly dismissed 
the Applicant contended that the prime motive of the 
Respondent was to thereby deprive the Applicant of the 
entitlement which would have become due six months 
after he commenced work. In the event of a finding of 
unfair dismissal it remains open to the Commission to 
consider this aspect in any awarding of compensation. 

The first question to be considered in the matter of Mr 
Kar's dismissal is its nature. The Applicant claims it was 
summary. The Respondent claims it was neither 
summary nor wrongful. 

The evidence is that at approximately 1.00 p.m. on 10 
October 1986 the Applicant met with the Respondent's 
principal, Mr D. Joyce, in the Applicant's office at the 
Respondent's place of business. Mr Joyce told Mr Kar, 
in effect, that he was ending the contract of employment 
and handed him $500, either in cash or in the form of a 
cheque. Mr Kar protested and requested confirmation of 
his dismissal in writing. Mr Joyce agreed to this request 
and returned to his own office where, it appears, he drew 
up such a letter and then contacted a solicitor for advice. 
Shortly after, Mr Kar entered his office. The evidence is 
that the Applicant was then informed by Mr Joyce that, 
acting on the advice of his solicitor, he was no longer 
prepared to provide Mr Kar with a letter of dismissal, 
whereupon Mr Kar uttered threats and demanded that he 
be paid benefits due under his contract. The parties then 
arrived at the figure of $4 400 which was immediately 
paid to Mr Kar by way of a cheque. This sum was in 
addition to the sum of $500 paid to Mr Kar earlier that 
day. 

Two questions arise. First, at what point was the 
dismissal effected. Second, was it effected within the 
terms of the contract. 

Having regard for all before me I have concluded that 
the terms of the dismissal were not finalised at the initial 
meeting between Mr Kar and Mr Joyce in Mr Kar's office 
but at the subsequent meeting. After consideration of all 
before me as to the constitution of the sum of $4 400 I 
have concluded that it included all due entitlements and, 
specifically, reasonable payment in lieu of notice so far as 
the evidence as to the terms of the contract of employ- 
ment is concerned. 

It follows that Mr Kar's dismissal was neither 
summary nor wrongful. It still remains to consider 
whether, in all the circumstances, it was unfair. 

The Applicant's case in this respect may be 
summarised as follows: that his efforts as sales manager 
were exemplary and this is confirmed by reference to the 
relevant sales figures; that at no stage were these efforts 
the subject of any criticism by the Respondent but rather 
were highly commended by the Respondent at all times 
and were recognised by the awarding of a paid week's 
leave immediately and prior to his dismissal; that even if 
he, as Mr Clark put it, "sold wildly" or in a manner 
which led to bad debts this was offset by his achieve- 
ments; that in any event the Respondent took no action 
by way of either a verbal or written direction to the 
Applicant that he correct alleged deficiencies in his 
methods; and that, in the light of the foregoing, the only 
conclusion which can be drawn is that the Applicant's 
dismissal was effected in order to deprive him of that 
shareholding in the Respondent's business which would 
have been due shortly and that the dismissal was thereby 
unfair. 

The Respondent's position may be briefly stated as 
follows: that there were serious shortcomings in Mr Kar's 
performance in that he achieved orders for the 
Respondent's products to the detriment of the 
Respondent's overall business operation by, in 
particular, extending excessive credit facilities, excessive 
discounting and the creation of bad debts; that the 
Respondent warned Mr Kar over a period of approxi- 
mately three months prior to his dismissal that his work 
performance was "below par"; that on about 4 October 
1986 Mr Kar was informed by Mr Joyce that he was 
considering terminating his contract of employment 
because of his performance; and that in all the circum- 
stances the Respondent's termination of the contract of 
employment was justified. 

I have carefully considered the evidence before me and 
have concluded that, on the balance of probabilities, Mr 
Kar was aware that the Respondent was critical of his 
performance in the period leading up to his dismissal and 
that these criticisms, if obliquely, were repeated at 
intervals up to the dismissal and were known to him. It is 
probable that the Respondent did not initially expressly 
warn the Applicant that his employment was in jeopardy 
but I have concluded that by the final month of the 
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contract, the Applicant was aware that this was the case. 
Further, after careful consideration of the evidence, I 
have concluded that the Applicant's version as to the 
reason he was on paid leave in the week prior to his 
dismissal is improbable. 

In the light of the foregoing, for the Applicant's claim 
to succeed it was necessary for him to establish that the 
Respondent's criticisms were unreasonable and/or that 
he was not given a reasonable opportunity to redress the 
situation. But the Applicant simply denies that there was 
any criticism. 

Having regard for all before me I have decided that the 
Applicant has not established his claim. An order 
dismissing the application will now issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1019 of 1986. 

Between Michael Kar, Applicant and Neamar Pty Ltd 
trading as Waterbed House, Respondent. 

Order. 
HAVING heard Mr C.R. Clark (of Counsel) on behalf 
of the Applicant and Mr R. Guthrie (of Counsel) on 
behalf of the Respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 12th day of June 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

2. That the Respondent supply to the Applicant 
within 14 days a letter detailing her service for the 
Respondent. 

Dated at Perth this 19th day of June 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1080 of 1986. 

Between Kingsley Joseph Mack, Applicant and 
Roderick Steel Campbell, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
applicant today sought and was granted leave by the 
Commission to withdraw the application; now therefore 
I, the undersigned, before whom the conference was held 
do hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 24th day of June 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 330 of 1987. 

Between Kathleen Rose Lawrence, Applicant and Soils 
Ain't Soils Limited, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
applicant today sought and was granted leave by the 
Commission to withdraw the application; now therefore 
I, the undersigned, before whom the conference was held 
do hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 12th day of June 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 435 of 1987. 

Between Brenda MacDonald, Applicant and Macs Food 
Centre Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas an 
agreement has been reached between the parties in full 
and final settlement of this matter; now therefore, I, the 
undersigned before whom the conference was held, by 
consent, do hereby order — 

1. That the Respondent pay to the Applicant 
within 14 days the sum of $400. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) severance pay. 

Tony Martin 
and 

Ajana Holdings Pty Ltd trading as Roshe Sports Centre. 
Application No. 51 of 1987. 

Sports Centre Manager Recreation Industry 

MR COMMISSIONER G.J. MARTIN. 
Perth 5th day of May 1987 

Termination of Employment — Contract of employment 
— Wages — Payment in lieu of notice — Applica- 
tion granted. 

Reasons for Decision. 
THE COMMISSIONER; The application in this matter 
seeks from the respondent the sum of $440, being one 
week's wages in lieu of notice and one week's wages 
allegedly due but not paid. 

The application is brought pursuant to section 29 (b) 
of the Industrial Relations Act 1979, and the claims are 
denied wholly by the respondent. 

I heard the parties on the 4th day of May 1987, and 
reserved my decision. 

The applicant was engaged by the respondent in 
November 1986, to manage one of its indoor cricket 
centres at a gross weekly wage of $220 which was to be 
and was paid weekly. 

There were no other conditions of employment dis- 
cussed at the time the contract was made between the 
parties. 

The contract of employment was terminated by the 
respondent on the 16th day of January, when the 
applicant and another were informed that their services 
were no longer required for commercial reasons. The 
contract of employment came to an end at that time. 
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The applicant claims firstly that he should have been 
paid wages in lieu of notice, and, in the absence of any 
reference in the contract of employment as to the manner 
in which the contract was to be terminated by either 
parties, the question becomes; what reasonable notice 
should have been given? 

As the contract of employment was by the week, 
reasonable notice in my view would be one week and as 
that was not given by the respondent the applicant's 
claim for one week's wages in lieu of notice will be 
allowed. 

The second aspect of the applicant's claim relates to 
arrangements made between him and a representative of 
the respondent concerning the closure of the centre over 
the Christmas period. 

The applicant claims that he was told that the centre 
would close for two weeks and he could be absent for the 
first week for which he would be, and was paid, and that 
in the succeeding week, work would be done on the 
centre and he would be paid for that later on. 

The applicant did that work over a weekend but was 
never paid for the second week. 

In the absence of evidence to the contrary, I will allow 
the applicant's claims for one week's wages for the 
second week of the closure period. 

The application will be determined accordingly and 
the minutes of the proposed Order to issue will provide 
that the respondent shall pay to the applicant the sum of 
$440 within 21 days of the date of the final order. 

The parties may speak to those minutes if they wish at 
a time suitable to them and to me. 

Appearances: 
Mr T. Martin appeared on his own behalf. 
Mr R. Zupanovich appeared on behalf of the 

respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 51 of 1987. 

Between Tony Martin, Applicant and Ajana Holdings 
Pty Ltd trading as "Roshe Sports Centre", 
Respondent. 

Order. 
HAVING heard the applicant on his own behalf and Mr 
R. Zupanovich on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the respondent shall pay to Mr Tony Martin 
of Flat 58, 66 Willana Drive, Karrawarra, the 
amount of $440 within 21 days of the date of this 
Order. 

Dated at Perth this 15th day of May 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 546 of 1987. 

Between Cherie Mexted, Applicant and Downtown 
Duty Free Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
applicant today sought and was granted leave by the 
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Commission to withdraw the application; now therefore, 
I, the undersigned, before whom the conference was held 
do hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 6th day of July 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 810 of 1986. 

Between John Duncan Mitchell, Applicant and Dimet 
Pty Ltd, Respondent. 

Order. 
HAVING heard Mr J.D. Mitchell on his own behalf and 
Mr A.V. Simpson on behalf of the Respondent; and 
whereas the Commission has been advised that an 
agreement has been reached between the parties in full 
and final settlement of this matter; now therefore I, the 
undersigned, pursuant to the Industrial Relations Act 
1979, hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 26th day of June 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 277 of 1987. 

Between Lorraine Elsie Morgan, Applicant and the 
trustees of the property of Gordon Ross Payton a 
debtor, trading as Payton Finance, Respondents. 

Order. 
HAVING heard Mr A. J. Collins on behalf of the Appli- 
cant and there being no appearance on behalf of the 
Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 30th day of June 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii). 

Bryan Peter Nesbitt 
and 

St George's College. 
No. 1090 of 1986. 
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SCHOOL EMPLOYEES (UNIVERSITY COLLEGES 
AND SWANLEIGH) AWARD NO. 7B OF 1979. 

Handyman/Porter/Cleaner University Accommodation 

COMMISSIONER W.S. COLEMAN. 
Perth 22nd day of May 1987 

Termination of employment — Unfair dismissal — Pro- 
bationary period — Compensation for contractual 
right — Application dismissed. 

Reasons for Decision. 
THE COMMISSIONER: This is an application in which 
compensation is sought from St George's College for an 
alleged unfair dismissal and payment of an amount 
arising from what is claimed to be the employer's failure 
to honour the term of the contract of employment. 

Immediately prior to his appointment at St George's 
College as a handyman/porter/cleaner, Mr Nesbitt the 
Applicant was self employed. A friend alerted him to the 
vacancy at the College and after phoning the Warden, an 
interview v/as held on 9 July and Mr Nesbitt's successful 
application was confirmed in a letter from the College 
dated 9 July. He commenced duty on 14 July. He under- 
stood it to be a requirement of the position that he was 
required to live-in and that a flat would be made avail- 
able to him at the College at a rental stated by the 
Warden to be $10.00 or $15.00 per week. This aspect of 
his employment was subject to the successful completion 
of a probationary period of three months and was stated 
in his letter in the following terms:— 

Your appointment will include a probationary 
period of three months during which time either you 
or the College may terminate the employment at any 
time without giving any reason but subject to 
reasonable notice. The live-in component of the 
position will be assessed at the end of three months 
and will be the subject of a separate communication 
to you. 

(Exhibit 6) 

On 14 October 1986 following an exchange of corres- 
pondence between the Applicant and Dr Darbyshire, the 
Warden of St George's College on terms and conditions 
of appointment, Mr Nesbitt was dismissed with the 
payment of two weeks' wages in lieu of notice. 

Mr Nesbitt submits that the duties of his appointment 
were more onerous than those of a handyman/porter/ 
cleaner and that he was encouraged and even pressured 
by the Warden to engage in tasks which he and the 
Warden knew to be outside the scope of his position and 
more particularly which required the possession of 
licences (electrical and plumbing). Mr Nesbitt contends 
that when he sought clarification of his duties from the 
Warden it was perceived as a threat that there would be a 
report to a substatutory authority by him for having per- 
formed electrical and plumbing duties. He also asserts 
that when matters concerning the performance of his 
duties were raised by the Warden that these were resolved 
through amicable discussion but were revived in corres- 
pondence from the Warden to him as outstanding issues 
when his termination was effected. Mr Nesbitt also 
argues that his termination was precipitated when 
additional remuneration was sought in lieu of the con- 
tractual benefit of live-in accommodation at the College 
had been withdrawn by the Warden. Finally he submits 
that in terminating his employment, the Warden was 
acting on rumour that Mr Nesbitt was leaving the College 
to resume his business interests. This rumour was 
unfounded. 

It is the Applicant's submission that these factors 
combined to render the Respondent's action in terminat- 
ing his employment, unfair. 

In the claim pursuant to section 29 (b) (ii) of the Act, 
Mr Nesbitt argued that at the initial interview the benefit 
of accommodation at a specified nominal rental was 
offered as an inducement to take up the position of 
handyman/porter/cleaner, but that in August or 
September this benefit was withdrawn. In the meantime 

he had incurred the expense of refurbishing his own 
house to make it an attractive rental proposition. It was 
submitted that $2 000 had been outlayed for that 
purpose and that that was the amount due to him. 

In opposing the claim the Respondent rejected the sub- 
missions of the Applicant concerning the alleged motives 
for terminating his services. It was stated that Mr Nesbitt 
was deficient in the performance of his duties, that these 
deficiencies had been brought to his attention and that 
termination was effected at the conclusion of the pro- 
bationary period when Mr Nesbitt failed to confirm his 
adherence to the directions of the Warden on matters 
specified in correspondence to him, and when there had 
been a failure to agree on the terms and conditions under 
which Mr Nesbitt would work. As for the contractual 
entitlement it was argued that the prospect of accommo- 
dation at the College was never a term of initial appoint- 
ment save that it was indicated that the prospect would 
be available subject to the successful completion of three 
months' service. No amount of rent was mentioned other 
than reference to a nominal charge. The prospect of 
accommodation had not been removed but it was the 
case that when Mr Nesbitt was informed of the impact of 
the fringe benefit tax and the prospect of economic value 
being paid on the accommodation, the Warden had been 
informed by Mr Nesbitt that he would not be availing 
himself of the accommodation anyway because of family 
reasons. Furthermore it was submitted by the 
Respondent that the $2 000 claimed by Mr Nesbitt was 
for money expended on his home and that Mr Nesbitt 
continued to enjoy the improvements and capital 
appreciation resulting from that expenditure. 

Submissions from the Applicant and the Respondent 
dwelt on whether or not permanency had been confirmed 
in the correspondence from the Warden to the Applicant 
and the status of discussions concerning undertakings 
required of Mr Nesbitt on his attendance in the servery, 
his use of the kitchen for access to the workshop and the 
commencement time required by the College. The initial 
letter confirming Mr Nesbitt's appointment specified a 
probationary period, but it also stipulated the applica- 
tion of the School Employees' (University Colleges and 
Swanleigh) Award 1980 to workers' employed by the 
College. Under the contract of employment clause, the 
Award provides that "... during the first four weeks of 
employment, an employer may dismiss an employee or 
an employee may leave the employment by either one 
giving the other not less than one hour's notice" [Clause 
6 (4)]. The Award does not countenance the provision of 
a probationary period of three months nor the attain- 
ment of permanency of an employee. I consider that 
reference to the confirmation of employment is 
irrelevant; Mr Nesbitt was, as his letter of appointment 
stated, subject to the School Employees' (University 
Colleges and Swanleigh) Award 1980 and his contract of 
employment was in terms set out therein. It is also noted 
that under Clause 24.—Board and Lodging, provision is 
made that an amount of $10.00 per week may be 
deducted where accommodation is provided. 

Notwithstanding the reference to a probationary 
period, I am satisfied that the Respondent held a genuine 
concern about certain aspects of Mr Nesbitt's 
performance and that these were conveyed to him in a 
letter dated 9 October (Exhibit 2). I do not accept that the 
Applicant's adherence to the direction set out by the 
Warden in that correspondence required written 
acceptance — particularly when no such request or 
direction was expressed. However, there does not seem 
to have been a satisfactory resolution of the issues which 
prompted comments on the Applicant's performance. 

If Mr Nesbitt was terminated on the premise of the 
matter cited in that letter I will be disposed to finding in 
favour of the Applicant; but there are other considera- 
tions. The Applicant admits to having performed duties 
which he knew to be those requiring attention by a 
licensed plumber or electrician. To some extent he under- 
took those tasks with the acquiescence of the warden. 
However, once Dr Darbyshire was confronted with the 
scope of the duties being undertaken and realised the 
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seriousness of the situation, he acted to curtail the 
Applicant's activities. In a letter dated 10 October 1986 
which was handed to Mr Nesbitt by the Warden, he was 
informed in the following terms — 

I have been reflecting upon our discussion today. 
It is clearly inappropriate and wrong for me to direct 
or to expect you to carry out tasks which would 
normally be performed by qualified trades people. 
Such an instruction would be irresponsible and 
dangerous to you. Under these circumstances your 
position must be reviewed. Monday afternoon 
would seem to be an appropriate time to do this 
along with my response to the questions you wish to 
ask. My earlier commitment confirming your 
continued appointment lapses until a satisfactory 
and mutually agreeable work expectation is 
established. 

(Exhibit 3) 
On Monday 13 October Mr Nesbitt handed the 

Warden a letter detailing the conditions of employment 
he wished to negotiate with the College. An increase in 
wage of $5 200 per annum was sought to compensate for 
the loss of live-in accommodation and a commitment 
was given to undertake all maintenance work necessary 
for the upkeep of the College. Mr Nesbitt's offer was the 
subject of discussion with Dr Darbyshire on 13 October. 
It was Mr Nesbitt's intention as stated in his evidence that 
he was offering to do maintenance work previously 
undertaken and in the knowledge that the discharge of 
those duties required the possession of tradespersons' 
licences. 

The next day the Warden requested Mr Nesbitt's 
attendance at his office. A letter responding to the 
matters raised by the Applicant in his letter dated 13 
October was handed to him with the request to read it 
there and then. The letter traversed the College's position 
concerning the provision of accommodation and the fact 
that Mr Nesbitt had inciated that he wished to remain in 
his own residence because of family arrangements. It 
canvassed the "unrealistic" proposal to do all 
maintenance work and Mr Nesbitt's willingness to forego 
a 38 hour week, to commence work at the time 
designated by the College, to supply tools not presently 
held and to undertake additional duties. The Warden 
reiterated the College's position with respect to work 
being undertaken without necessary licences. The 
Applicant's attention was drawn to the concerns 
previously expressed regarding his access through the 
kitchen and the use of the servery. Finally, the Applicant 
was informed that his employment at the College was 
dependent on a totally satisfactory agreement of 
expectations and conditions being achieved. A brief 
exchange followed Mr Nesbitt's reading of the letter. An 
undertaking to perform the duties of the position of 
handyman/porter/cleaner in the manner specified by the 
College and to accept the wage offered was not forth- 
coming from the Applicant. His inquiry as to "where do 
we go from here" resulted in the Warden handing him 
another letter which terminated his services. That letter 
noted the Applicant's dissatisfaction with the over- 
award wage offered, his willingness to engage in work 
requiring the skills of properly licensed persons and his 
disregard for instructions as instanced by the Applicant's 
continued presence in the servery. Mr Nesbitt was 
terminated with payment of two weeks' wages in lieu of 
notice, a consideration which exceeded the Award 
provision. 

Despite the Applicant's insistance that the issues such 
as his access to the workshop through the kitchen had 
been resolved, it is clear from the evidence that this was 
not the case. Mr Nesbitt considered himself to be the best 
judge of assessing the safety of the kitchen floor, 
although he was aware that the basis of the Warden's 
concern stemmed from several cases of injury where 
workers not engaged in kitchen duties, had been injured 
or had contributed to the injuries of other workers by 
their unauthorised presence in that area of the College. 
Mr Nesbitt also resented the fact that by denying him 
access through the kitchen he would have to walk an 

extra distance in an area which was exposed to the 
weather. These issues were not resolved in a manner 
which assured the Warden of the Applicant's compliance 
with his directions. The Applicant's reluctance to submit 
to the Respondent's requests with respect to the per- 
formance of his duties had the potential for more serious 
consequences with Mr Nesbitt's continued willingness to 
perform duties that he and the Warden recognised to be 
outside the scope of his appointment and which required 
statutory certification by a tradesmen. The Warden was 
not prepared to negotiate a new wages package nor to 
agree to a revised work programme for the Applicant 
which would jeopardise the safety of that employee, the 
students and other workers. It appears that the work 
environment at the College is one in which rumours 
concerning other people's business are rife and that the 
Warden seems to have been influenced by what other 
employee's said or heard about Mr Nesbitt. Be that as it 
may, in the final analysis I cannot accept that the exercise 
of the Respondent's legal right to terminate the 
Applicant in the light of all the circumstances, was harsh 
or oppressive. 

The claim under section 29 (b) (ii) is not the payment of 
a contractual benefit perse but for compensation arising 
from expenses incurred by the Applicant in expectation 
of rental accommodation being made available to him at 
the College. This claim raises the issue of whether or not 
compensation in lieu of a contractual benefit can be 
ordered. However, it is not necessary to address this 
matter. In the first instance I am not satisfied that a 
contractual entitlement to the rental accommodation 
existed and secondly, the Applicant acknowledges that 
he had informed the Warden that he did not wish to shift 
into the flat. Mr Nesbitt's employment did not extend 
beyond the, three months which was cited by the 
Respondent as the probationary period. Although I do 
not accept the application of that as a condition of Mr 
Nesbitt's appointment, it is clear that he and the Warden 
agreed to that period for the purpose of reviewing 
whether or not the live-in component of the position 
would apply. It would have been Mr Nesbitt's preroga- 
tive to reject that requirement if the Respondent offered 
it. Clause 24 of the Award under which Mr Nesbitt was 
engaged provides that:— 

No worker shall be compelled to board and/or 
lodge on the employers premises and no employer 
shall be compelled to board and/or lodge a worker 

In view of my findings that Mr Nesbitt was not 
unfairly dismissed and that no contractual entitlement 
existed on which a claim for compensation could be 
based, the application is dismissed. 

Appearances: 
The Applicant appeared on his own behalf. 
Mr P. Cooke appeared on behalf of the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1090 of 1986. 

Between Bryan Peter Nesbitt, Applicant and St George's 
College, Respondent. 

Order. 
HAVING heard the applicant on his own behalf and Mr 
P. Cooke on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 22nd day of May 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 82 of 1987. 

Between Loriano Nicolo, Applicant and Shan Guan 
Respondent. 

Order. 
HAVING heard Mr L. Nicolo on his own behalf and 
there being no appearance by or on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Respondent pay the Applicant the sum 
of $960 within 14 days of the date of this order, such 
sum being the net wages due to the Applicant. 

Dated at Perth this 9th day of June 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 418 of 1987. 

Between Paul Osborne, Applicant and Chem-Dry 
North Carpet Cleaning, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
parties to that conference reached agreement; now 
therefore, I, the undersigned, before whom the 
conference was held do hereby order — 

That the Respondent pay to the Applicant the 
sum of $93.20 within seven days of the date of this 
Order. 

Dated at Perth this 3rd day of July 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) Unfair Dismissal. 

Laurence Ernest Pace 
and 

Australian Directory Services. 
No. 288 of 1987. 

NO AWARD. 
Salesman Wholesale and Retail Trade 

COMMISSIONER G.L. FIELDING. 
Perth 10th day of June 1987 

Contract structure — outstanding commission claimed 
— no contractual breach found — dismissed. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: This is an application brought 
by the Applicant who at all material times was a sales 
representative for the Respondent company which, it 
seems, had a contract with Telecom to produce the local 
telephone directory. It was obviously the task of 
salesmen to get advertising to fill that book. 

It is common ground that the Applicant was employed 
by the Respondent from 26 March 1986 until he left on 6 
February 1987 to take up business on his own account. It 
is also common ground that the Applicant was engaged 
on the basis that he would receive a base salary of 
$17 500; that salary was to be slightly higher in the initial 
four week training period but nothing turns on that. On 
top of the base salary he was to receive a "sales incentive 
earning", so-called, which amounted to a commission 
based on two variables, that is, the monthly increase in 
revenue compared to budget and the actual revenue as 
against budget for the same period. The actual commis- 
sion was calculated in accordance with a formula set out 
in a matrix based on both variables, the details of which 
have been given in evidence. 

The real difference between the parties comes as to the 
method of paying that bonus and indirectly the method 
of calculating it. The Applicant says that when he was 
first engaged he was told he would be paid, as he would 
have it, on the basis of those figures looked at in isolation 
each month and be paid monthly. 

He says he went to a training school in Melbourne 
either in late March or early April where the details were 
explained. Soon after coming back from that training 
school, late in April he was told, along with the other 
staff members, that the commissions payable in 
accordance with the formula set out in the matrix were to 
be "ghosted" or average over a three monthly period. 
That, he said, was designed to even out the remuneration 
which salesmen would receive so that if there was a bad 
month they would still receive a fair remuneration rather 
than little or nothing. He says he was not altogether 
happy with that but, as with others, agreed to go along 
with it. 

In July 1986 because of discontent with the bonus 
scheme the Respondent changed the bonus scheme so 
that it was calculated and paid only on the monthly 
figures as they stood by themselves and not on an 
averaging basis. He said he was quite happy with that 
arrangement, although the change meant he would 
suffer some loss as a result of the moneys which he had 
built up in his averaging "bank". However, he says the 
Respondent, through its branch manager, Mr Zotti, 
indicated to him that arrangements would be made to see 
that recompense was made for any such loss. He says 
recompense was not made, and in September he wrote a 
letter to the Respondent pointing out that he had 
suffered as a result of the change from "ghosting" to the 
more direct monthly calculation. The letter detailed 
some figures to which he claimed he was entitled. Whilst 
those figures are somewhat different from the figures he 
claims in this application, they are really based on the 
same principle which the Applicant now says the 
Commission should determine was a term of his employ- 
ment and so find that he has been denied a contractual 
benefit in the form of commissions. Overall, he says that 
benefit now is in the order of $5 764.99 together with a 
sum of $739.39 holiday pay which, in fairness, he does 
not greatly press, making a total in all of some $6 504.38 
outstanding. 

The Respondent for its part says simply that the 
Applicant has been paid all he was entitled to. Indeed in a 
sense he has been paid more. It says it commenced 
business at the beginning of 1986, that is its contract with 
Telecom. It commenced selling space in the directory in 
February and from the outset the commission formula 
was based on "ghosting" and "ghosting" alone. Late in 
April, or May the Respondent had the commission 
system under review and ultimately, in July it was 
changed. Because this change was likely to cause a loss in 
the hands of the more successful salesmen, it introduced 
from May an added bonus commission of 0.5 per cent 
which was designed, amongst other things, to reimburse 
the achievers for any loss which would be brought about 
by the changed system. Another advantage of the bonus 
was that it would encourage sales representatives to bring 
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in extra revenue for the company prior to 30 June 1986 
and so help the company over what seems to have been a 
revenue problem. The bonus commission was based 
simply on revenue. 

On 1 July, the Respondent says, the system was 
changed to provide for the bonuses to be calculated and 
paid monthly without an averaging or "ghosting" 
system. That is common ground. 

The Respondent says that, taking into account the 
bonus and the basis on which it contracted to employ the 
Applicant, he has in fact not been underpaid but over- 
paid somewhat, indeed in the order of approximately 
$1 500. Hence it says that no further moneys are due to 
the Applicant and there has not been a denial of a 
contractual benefit due to him. 

The Respondent also challenges, although I think it is 
fair to say faintly, the entitlement of the Applicant to 
bring a claim in respect of any unpaid holiday entitle- 
ment on the basis that it might be an award benefit under 
the Commercial Travellers and Sales Representatives 
Award of 1978. In the view I take of the matter nothing 
turns on that. 

As events have turned out the issues are really ones of 
fact. Having had the benefit of listening to and observing 
all the witnesses throughout what has been a somewhat 
long day, I am bound to say that not only does the weight 
of evidence suggest the Applicant was from the outset 
employed on a "ghosting" arrangement but I think the 
more credible of the witnesses support that view. Where 
the evidence of Mr Holzberger in particular, whom I 
thought to be a most credible witness, and that of Mr 
Zotti and of Mr Smith for that matter, conflicts with that 
of the Applicant and Miss Paine I prefer the evidence of 
the former. They seemed far more certain in their minds 
as to the arrangement and certainly gave me the impres- 
sion that they understood it in a more comprehensive 
way then did the Applicant. I have on reflection no real 
doubt now that what they had to say about the arrange- 
ment between the parties is true. Mr Holzberger said that 
when he interviewed the Applicant just prior to him 
taking up his appointment he told the Applicant that the 
commissions were to be calculated on a monthly 
averaging basis. I accept that to be the fact whether or 
not the Applicant understood it to be the case. Further- 
more, I do not altogether accept that the letter of 
appointment which was given to the Applicant at about 
the time he took up his appointment is inconsistent with 
that. I think the most that can be said about the letter 
with respect to commissions is that it is vague. 

Having listened to them I simply cannot reject the 
evidence of Messrs Holzberger, Zotti and Smith, that the 
Respondent was always operating on a "ghosting" 
system up until July. For the Applicant to succeed I 
would have to reject their evidence and I am bound to say 
that, having heard it, I am not prepared to do that even in 
the face of the Applicant's evidence. I do not say the 
Applicant was deliberately untruthful. Rather, I suspect 
the position with him, as with Miss Paine; is that they did 
not fully understand the arrangement as it was. Mr Zotti 
seemed quite firm and clear about the fact that the 
"ghosting" arrangement had been in operation from the 
start. He was prepared and had with him documents 
which he held up to verify that fact. Apart from the 
demeanour of the witnesses, all this leads me to believe 
that the Respondent's representatives are not telling an 
untruth about that. 

So it is that I am simply not satisfied that it was 
originally a term of the Applicant's contract of service, 
as he alleges it was, that he be paid on a direct monthly 
basis rather than on a "ghosting" basis. Instead I accept 
the position to be as outlined by Mr Zotti and confirmed 
by Mr Holzberger, and to a lesser extent by Mr Smith, 
that in April or May the meeting to which the Applicant 
referred was to explain an additional 0.5 per cent bonus 
commission. This was to compensate in part, as those 

witnesses and particularly Mr Zotti have said, the loss 
which would be suffered by achievers when the company 
in July changed the commission system as it appeared it 
was about to do. 

I do not accept that there was a side benefit for the 
Respondent in that bonus commission, as the Applicant 
has said: that it would encourage extra revenue which the 
Respondent needed at that time. Although I was 
originally somewhat sceptical about it, I can on reflection 
accept Mr Zotti's evidence that this bonus commission 
was made at that time because it was a time of potentially 
high revenue and thus there was a very real opportunity 
for the active members of the sales staff to achieve a 
substantial bonus. The achievers who stood to lose most 
from the change would thereby gain substantial relief 
which they would need as a consequence of the changed 
system in July 1986. I accept, indeed it is not in dispute, 
that when in July 1986 the commission system was 
changed to a pure monthly system rather than an 
averaging system, that the Applicant was quite happy 
with it and consented to it. Thus it would amount in his 
case, to a variation of his contract. It is interesting to 
note that in his letter of complaint later on, which letter 
was written in September or thereabouts, he complained 
about the change, or "dropping" as he calls it, of the 
"ghosting" system. He does not complain about the 
introduction of the "ghosting" system as was, in 
essence, the basis of his complaint in these proceedings. 

It would follow that by reason of my acceptance of the 
evidence of the Respondent's witnesses the Applicant has 
simply failed to make out his claim to be underpaid. It 
may well be that the abandonment of "ghosting" 
resulted in him receiving less than he believes he would 
have received under "ghosting", although I must 
quickly acknowledge that the evidence of the 
Respondent is to the contrary. Even if it be that he feels 
aggrieved by the change from "ghosting" to the straight 
monthly system, the plain fact is, on his evidence, that he 
agreed to the change and there the matter must rest. 

I do not say the Applicant was not a diligent worker. It 
is clear that the Respondent accepts that he was one of its 
better representatives, if not the best. But that is not the 
way in which one can determine an entitlement under a 
contract. It is for the Applicant to show what the terms 
of the contract were and that he has been denied a benefit 
on the basis of those terms. 

For the reasons given I am simply not satisfied by any 
measure that it was a term of the Applicant's contract 
that right from the start he was to be paid on a pure 
monthly basis rather than on a "ghosting" basis. 
Instead, as I have already said, I am satisfied on balance 
that the arrangement was that from the start he was to 
receive payment on a "ghosting" basis. He was so paid 
and thus cannot now be said to have been underpaid. 

In the circumstances he has not made out his claim and 
it would follow that the application would have to be 
dismissed and so it will be. 

Appearances: 
Mr L.E. Pace in person. 
Mr P.V. Lansell (of Counsel) for the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 288 of 1987. 

Between Laurence Ernest Pace, Applicant and Austra- 
lian Directory Services, Respondent. 

Order. 
HAVING heard the Applicant Mr L.E. Pace in person 
and Mr P.V. Lansell (of Counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

1. That the application be dismissed. 
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2. That the Applicant pay to the Respondent the 
sum of $946, being the locomotion expenses 
incurred by Mr P.M. Holzberger, a witness for the 
Respondent. 

Dated at Perth this 10th day of June 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) Unfair Dismissal. 

Margo Prentice 
and 

Bruno Motor Co. 
No. 257 of 1987. 

Car Cleaner Vehicle Industry 

COMMISSIONER G.L. FIELDING. 
Perth 27th day of May 1987. 

Termination of employment — unfair dismissal — out- 
standing wages claimed — dismissal found to be fair 
— dismissed. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: The Applicant was at all 
material times employed by the Respondent as a car 
cleaner. She claims that she was unfairly dismissed from 
its employ and seeks from the Respondent the balance of 
outstanding wages said to be due to her. 

It is necessary to outline the circumstances which led to 
her dismissal. Some time on a Monday late in February, 
it seems she was told by the Respondent's principals that 
she was being dismissed because of a desire by the 
Respondent to reduce its staffing levels. She was given 
one week's notice to end on the Friday. Almost 
immediately thereafter she says she felt sick or became 
sick and went home. She says that before going home she 
went to the office of one of the Respondent's principals, 
told him she was going home because she felt sick and he 
indicated that would be all right. The following day she 
arrived for work a little late, she says about a quarter of 
an hour late or thereabouts, and was told that he employ- 
ment was to end forthwith. She challenged the 
Respondent about that saying she was at least entitled to 
payment for the remainder of the week. The Respondent 
refused to pay her for that and hence she has instituted 
these proceedings to recover the same after apparently 
having sought advice from the Department of Labour 
and Industry or some such other organisation. 

The Respondent for its part says that though it gave as 
the reason for terminating the Applicant's employment 
that it was cutting back on its staff levels, and though it 
acknowledges it gave her a week's notice on that ground, 
in reality the Respondent says she was dismissed because 
on the Friday before she caused a noisy scene in or 
around one of the principal's offices whilst he was inter- 
viewing a potential customer. She had also apparently, 
verbally at least, annoyed the mechanic. It was for that 
reason she was dismissed. The Respondent thought it 
was being kind to her by indicating that she was being 
dismissed on the grounds of staff reductions. 

The Respondent through one of its witnesses, Mrs 
Bock, a sales representative, said that shortly after 
having been, told on the Monday that she was to be 
dismissed the Applicant came to her and said she was 

"upset" and going home. Mrs Bock told her to tell "the 
boss" that before she went, which it appears she subse- 
quently did. Moreover, Mrs Bock says the Applicant did 
not appear sick to her when she left. Mrs Bock and one of 
the Respondent's principals say that she arrived at work 
half an hour or more late on the following Tuesday. Mrs 
Bock, I might say, also corroborates much of what the 
mechanic has said in evidence in these proceedings, that 
the Applicant caused a scene in or near the principal's 
office on the Friday whilst he was interviewing a 
customer. 

It is always difficult in matters of fact such as this to 
know where the real truth lies. Only the parties them- 
selves know what the truth is. They will have to live with 
their consciences at the end of the day. I can only judge 
the matter on the basis of the evidence as I have heard it 
and from my observations of the witnesses. I am bound 
to say that I thought Mrs Bock the most credible of all the 
witnesses and I prefer her evidence where it conflicts with 
the others. 

I therefore find as a fact that the Applicant did, with 
the mechanic, create a noise on the Friday in or around 
the principal's office but I do not think anything turns on 
that. More significantly, I find that shortly after having 
been given one week's notice on the Monday the 
Applicant came to Mrs Bock's office and said to her that 
she was upset at being put off and was going home. I am 
satisfied as well, that the Applicant did not appear to be 
sick and, moreover, I accept Mrs Bock's evidence that 
the Applicant was at least half an hour late in arriving for 
work on the following day. I am simply not convinced 
the Applicant was sick on the Monday, rather I think the 
probabilities are that she was upset at having been told 
her employment was to come to an end and thus decided 
to go home. It must be said that having observed the 
Applicant in the course of these proceedings she, to say 
the least, does have a propensity to become upset quickly 
and I am more than satisfied that that was what caused 
her to go home rather than any illness. It is a strange 
coincidence that she did not feel sick enough to go home 
before being told of her impending dismissal. She having 
gone home in the circumstances for that reason, and that 
reason alone, and having come late the next day I think 
the Respondent is entitled to assume that she had 
abandoned her work. She had acted in a way which 
indicated that she had repudiated her contract of 
employment and thus the Respondent was entitled to 
treat it as at an end, as it clearly did. On that ground the 
Application would have to be dismissed. 

I might say in passing, although the matter was not 
raised, that the Industrial Relations Act permits the 
Commission to deal with matters by way of outstanding 
contractual benefits only to the extent that they are non- 
award benefits. It seems from what the Applicant and 
Respondent have both said that the benefit which the 
Applicant claims was denied to her was in reality an 
award benefit. That award benefit, they suspect, 
although I am not sure their suspicion is right, is a benefit 
under the Motor Vehicle Service Station Sales Establish- 
ment Rust Prevention and Paint Protection Industry 
Award. If that be the case then the Commission would be 
without jurisdiction to deal with the matter. Insofar as it 
was a claim for compensation, there being no claim for 
reinstatement, nor would it seem appropriate, the juris- 
diction of the Commission to award compensation other 
than under the head of a non-award contractual benefit 
would seem debatable. But they are not the major issues 
argued before me. The matter was heard on its merits. 

For the reasons given the claim should be dismissed 
and so it will be. 

Appearances: 
Mrs M. Prentice in person. 
Mr S.P. Bruno for the Respondent. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 257 of 1987. 

Between Margo Prentice, Applicant and Bruno Motor 
Co, Respondent. 

Order. 
HAVING heard the Applicant Mrs M. Prentice in person 
and Mr S.P. Bruno on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be dismissed. 

Dated at Perth this 27th day of May 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii). 

Lisa Quain 
and 

Ron and Sheila's Introductions. 
No. 848 of 1986. 

Manageress/Consultant Matching and 
Introduction Agency 

COMMISSIONER W.S. COLEMAN. 
Perth 21stday of May 1987 

Contract of employment — entitlements — contract 
specifying commissions paid on instalments received 
no commissions paid after termination of employ- 
ment — claim for commissions not granted — order 
issued for payment of cheque previously stopped. 

Reasons for Decision. 
THE COMMISSIONER: This is an application under 
section 29 (b) (ii) of the Act for the payment of out- 
standing commissions totalling $6 037.50 claimed to be 
due on "relationship contracts" that Mrs Quain, the 
Applicant wrote up while employed as Manageress/Con- 
sultant with Ron and Sheila's Introductions from March 
to August 1986. The Respondent operates an agency 
designed to introduce men and women who wish to enter 
into long term personal relationships. The claim is 
opposed. 

The "relationship contract" used by Ron and Sheila's 
Introductions is in two parts. A "membership fee" 
entitles the client to the matching and introduction 
services provided by the agency. This fee is assessed by a 
consultant at an interview with the client and it is usually 
a requirement that the fee be paid in full before the 
services of the agency are made available to the client. 
The second part of the "relationship contract" is the 
"introduction fee". This fee becomes payable within 30 
days of advice from the client that he or she has met a 
compatible partner and or have no desire for further 
introduction through the agency. It is also payable if the 
client refuses to meet with prospective partners when 
introductions are arranged by the agency. 

Mrs Quain's claim is based on outstanding commis- 
sions of 20 per cent on the' 'membership fees" and 10 per 
cent on "introduction fees". She asserts that under the 
terms of her engagement the commission is payable on 
the total amounts of "relationship contracts" irrespec- 
tive of whether or not "membership fees" and "intro- 
duction fees" are paid by the clients. Furthermore it is 
submitted that these commissions are due even though 
her appointment with the agency terminated. 

The Respondent denies that the Applicant's terms of 
employment were as claimed. Several of the business 
partners of Ron and Sheila's Introductions detailed the 
arrangements under which Mrs Quain and other consul- 
tants are appointed. A pro forma "conditions of 
employment for consultants" which is used when pros- 
pective consultants are being interviewed for appoint- 
ment was tendered to the Commission (Exhibit H). This 
document which the Respondent claims was the basis of 
information given to Mrs Quain at her appointment 
interview provides — 

(2) Consultants agree that they will be engaged on 
a commission only basis and that commissions may 
from time to time vary at the sole discretion of the 
agency (Ron and Sheila's). 

(3) Commissions are paid only on moneys 
actually collected and not on sums outstanding 
unless collected by the consultant within the period 
shown on the contract. 

(4) Only membership fees due but not collected 
for a period of 30 days after the date for collection 
shown on the contract shall be collected by the 
agency and commission of 10 per cent of these 
collected in this manner will be payable to the 
consultant, provided that the consultant is still in the 
employment of the agency at the time of such 
moneys actually being collected. 

(10) A consultant shall not be entitled to commis- 
sions unless that consultant has signed all 
documents (written up the transaction) and 
collected the moneys stated to be collected in the 
documents. 

The Respondent argues that these arrangements were 
understood and accepted by Mrs Quain and that during 
the period of her employment no dispute arose about the 
calculation of commissions paid on remittances received 
from clients as instalments on "membership fees". In 
fact the payments made by the Respondent were in line 
with the periodic claims (usually weekly) submitted by 
the Applicant. 

Mrs Quain contends that initially she understood her 
earnings would be based on commissions paid on each 
' 'relationship contract'' written up. However, she admits 
that this was an incorrect understanding of the relation- 
ship and soon found out that commissions were only 
payable on amounts paid by clients. Mrs Quain accepted 
the rationale that in a bad week when no sales were 
registered she would still receive income from the 
commissions on instalments being paid on "membership 
fees" under "relationship contracts" previously signed 
up. 

It seems that her dispute over the alleged shortfall in 
commission resulting from the difference between 
payments she received based on actual receipts and the 
total commission calculated on full membership and 
introduction fees stated in the "relationship contracts" 
came up as a result of the recriminations that 
accompanied the termination of her appointment with 
the agency. Mrs Quain now seeks to explain her position 
as having to tolerate the arrangement while she was 
working for the agency because of her difficulty in 
obtaining other employment. She seeks to show the 
injustice of the terms of the appointment whereby the 
employer does not pay commission on the total amount 
of the "relationship contract" by arguing that all instal- 
ments on those contracts received by the Respondent 
subsequent to the termination of her employment are 
retained by the Respondent without meeting the commit- 
ment to the consultant that registered the sale. Further- 
more, she states that if a consultant is successful in 
securing a significant level of sales and commission is 
only payable on receipt of the membership fee, there is 
the danger that the consultant would be dismissed before 
the money is received so the Respondent would avoid the 
obligation to pay commission. 
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Ron and Sheila Introductions refutes the assertions 
made by the Applicant. To have the.employer liable for 
the payment of commission irrespective of whether or 
not payment is received is a recipe for disaster. The 
agency would be placed in the position of having to meet 
its contractual obligations to an employee for the 
amount of the commission which is based on a fee 
assessed by the consultant. That person would have no 
interest in seeing if the fee was paid. 

I am satisfied from the evidence submitted by the 
Respondent that the contractual relationship entered 
into with Mrs Quain was that commission was due to her 
on receipt of payments made by clients under their 
"relationship contract" and that income on a commis- 
sion basis was also dependent upon Mrs Quain 
continuing in employment with the agency. The arrange- 
ment which prevailed during her appointment and which 
was stated by the Respondent was acknowledged to be 
the case by Mrs Quain in her evidence. The fact that an 
entitlement to commission would lapse with the consul- 
tant's cessation of employment was covered in the pro 
forma "conditions of employment for consultants". I 
am satisfied that those conditions were conveyed to Mrs 
Quain at her interview when the appointment was 
confirmed. 

In the course of the hearing the Respondent submitted 
a list of payments made to Mrs Quain in a period from 
March to August 1986 (Exhibit B). Payment was stopped 
by the Respondent on a cheque for an amount of $224, 
being commission due on 26 August. That action was 
without justification and an order will issue for the 
payment of that amount forthwith. The applicant has no 
further entitlement pursuant to her contract of 
employment. 

Mr P. Dowling appeared on behalf of the Applicant. 
Mr F. Southwell appeared on behalf of the 

Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 848 of 1986. 

Between Lisa Quain, Applicant and Ron and Sheila's 
Introductions, Respondent. 

Order. 
HAVING heard Mr P. Dowling on behalf of the appli- 
cant and Mr F. Southwell on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the respondent herein pay to Mrs Lisa Quain 
the sum of $224 within 21 days of the date hereof. 

Dated at Perth this 21st day of May 1987. 

Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the Respondent pay to the Applicant the 
sum of $1 650 in full and final settlement of the 
claim. 

Dated at Perth this 22nd day of June 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 327 of 1987. 

Between Clare Roberts, Applicant and Henderson 
Publishers Pty Ltd, Respondent. 

Order. 
HAVING received a written request from the Applicant 
and having heard from Mr Thorburn on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders:— 

That the application be withdrawn by leave. 

Dated at Perth this 2nd day of June 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 196 of 1987. 

Between G. Ross, Applicant and Twinside Fences, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 12th day of June 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 371 of 1987. 

Between William Rayer, Applicant and Australian 
Computer Products (Int) Pty Ltd, Respondent. 

Order. 
HAVING heard Mr W.F. Rayer the Applicant in person 
and Mr I.D. Telfer on behalf of the Respondent, the 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 155 of 1987. 

Between Susan Ryan, Applicant and Sunday Times, 
Respondent. 

Order. 
HAVING heard Ms S. Ryan on her own behalf and Mr J. 
Boddy on behalf of the Respondent,the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders:— 

That the application be withdrawn by leave. 

Dated at Perth this 30th day of April 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 476 of 1987. 

Between Peter Harry Rychlicki, Applicant and 
Foodland Associated Limited, Respondent. 

Order. 
HAVING heard Mr G. Hocking on behalf of the 
Applicant and Mr G.J. Carr on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
recognising the parties agreement that there be no order 
as to costs and by consent, hereby orders — 

That Foodland Associated Limited pay Peter 
Harry Rychlicki the sum of $4131. 

Dated at Perth this 25th day of June 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b). 

Kenneth Clive Savage 
and 

Byrnwood Pty Ltd trading as Peters Bakeries. 
No. 245 of 1987. 

NO AWARD. 
Stock Checker Food, Beverage and Tobacco. 

COMMISSIONER G.L. FIELDING. 
Perth 22nd day of May 1987. 

Termination of employment — unfair dismissal — 
Applicant refused to work new hours — no alter- 
native employment available — dismissal found to 
be fair — dismissed. 

Reasons for Decision. 
THE COMMISSIONER: The Respondent carries on 
business as a baker from a factory in Kewdale. It 
employed the Applicant from 1972 until 1986. From 1982 
he was employed on the Respondent's salaried staff as a 
stock checker. That involved checking the goods loaded 
onto delivery and sales vehicles and where necessary 
helping with the loading process. In November 1986 to 
meet production requirements he was asked to carry out 
his work on a night shift. He refused to do so and on 14 
November his employment was terminated with one 
month's pay in lieu of notice and payment of all other 
contractual entitlements including superannuation 
benefits. The Applicant claims in these proceedings that 
his dismissal was unfair and seeks compensation 
therefor. 

When he was appointed to the staff position the Appli- 
cant received written confirmation containing the 
following notation with respect to hours of work:— 

The hours of work are 40 per week, Monday to 
Friday with flexibility. Commencing times may be 
varied to accommodate the position but should be 
between 4.00 a.m. and 9.00 a.m. 

Save for a seven week trial period of night shift 
commencing in September 1986 his work was performed 
over a day shift commencing within the abovementioned 
time span. He says his dismissal was unfair because he 
had to work at a time other than that originally stipulated 
and also perform different work. His 14 years of service 
he claims was deserving of greater compensation than 
that paid to him on his termination. 

At the time of his dismissal the Applicant was working 
in the Respondent's cake section and had done so for 
approximately four months. In the summer months the 
Respondent loads these goods in the evening because of 
their adverse reaction to heat. For example, the icing on 
cakes has a tendency to run when exposed to heat. The 
Respondent says that it was for this reason that the 
Applicant was asked to do the nightwork. There was only 
the one shift; it was transferred from the day time to the 
evening. There was no other work he could usefully 
perform and so was dismissed when he refused the 
Respondent's request. In the circumstances the 
Respondent says the dismissal was not unfair. 

There was some conflict in the evidence as to whether 
the Applicant was told he was to work night shift Or 
afternoon shift. In the view I take of the matter nothing 
turns on that conflict. However the weight of the 
evidence suggests and I find as a fact, that he was told to 
work night shift. I am, however, satisfied despite the 
somewhat incoherent testimny of the distribution 
manager, Mr Davidson, that whether it was called night 
shift or afternoon shift the distribution manager, in 
making the request to the Applicant, told him that he 
would be required to start at 4.00 p.m., although again 
nothing turns on that. 

I unreservedly accept the testimony of the Respon- 
dent's sales manager, Mr Zurhaar. His evidence was that 
in the summer months the Respondent's baking was 
done later in the day and was packed later because of the 
adverse reaction of the Respondent's wares to heat. 
Furthermore, I accept his evidence and that of Mr 
Davidson, that this was explained to the Applicant 
immediately before he was dismissed and moreover, that 
the applicant said he understood that to be the case. I am 
also quite satisfied and find that when Mr Davidson 
asked the Applicant to perform the night work he said it 
was necessary because of production requirements. 
Indeed, the Applicant acknowledges that he was asked to 
do so for seasonal reasons and because of factory over- 
crowding. I accept, too, Mr Zurhaar's evidence that the 
change was the Respondent's norm for that time of the 
year. In the circumstances I am quite satisfied that the 
rearrangement of working hours was both bona fide and 
for good reason. Furthermore, I accept the position to be 
as outlined by both Messrs Zurhaar and Davidson that 
there was no other alternative work which the Applicant 
could usefully perform. It seems there were two checking 
positions, one in the section occupied by the Applicant 
and one in the cool room but the latter position, the 
Applicant acknowledged, was unsuitable for him 
because of a back injury. 

The books are full of instances where employees have 
failed in claims for unfair dismissal resulting from a bona 
fide work reorganisation and where there was no useful 
work which they could perform. A good example is 
Ratcliffe v. P.C. Kerr and Associates (1983) 63 WAIG 
1819 [see also: Turner v. Horwood Bagshaw (1984) 64 
WAIG 2189]. So too, in Bowater Containers Ltd v. 
McCormack (1980) IRLR 50 it was held that dismissal of 
an employee who refused to take part in a reorganisation 
which was beneficial to the efficient running of the 
enterprise by which he was employed was not unfair [see 
also: Hollister v. National Farmers' Union (1979) IRLR 
238]. Likewise in Re New South Wales Nurses' Associa- 
tion and Elizabeth Drive Nursing Home, re Dismissal 
(1979) AILR 46 (9) a person who was dismissed because 
she was unable to meet changed roster requirements due 
to her religious beliefs was found not to have been 
unfairly dismissed where the changes were shown to be 
necessary in order to run the hospital efficiently. In 
Northern Community Hospital Inc v. Constable (1979) 
46 SAIR 254 an employee who was unable to comply 
with changed roster requirements was found to have 
been unfairly dismissed as a consequence. However, in 
that case there was work for her outside of those hours, 
which is not so in this case. That was not a case of simply 
shifting the shift from one time span to another, but of 
adding another shift and requiring the employee to rotate 
through both. Significantly the Commission held that 
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hours of work could not be set according to the personal 
needs or desires of employees and there might be 
instances where there was no alternative but to insist on 
the variation of working times. 

Each case, of course, must be dealt with on its own 
facts. Here the evidence is that it was necessary for a 
proper and efficient operation of the Respondent's 
undertaking for its wares to be loaded in the evening. In 
those circumstances it is difficult to see how dismissal of 
the Applicant could be said to be unfair if he was unable 
to meet the Respondent's requirement in that respect. It 
may be that the Respondent's requirement to work 
during hours different from those initially indicated 
involved a unilateral variation of the Applicant's 
contract, something which could not be achieved without 
its termination. That is what occurred. The Applicant's 
contract was terminated with payment in lieu of notice. 
He was not summarily dismissed for misconduct without 
payment in lieu of notice, as indeed he could not have 
been. Furthermore, the Applicant was not dismissed 
without the matter being fully discussed with him. I 
accept Mr Davidson's evidence that when asked by the 
Applicant to have the request reviewed by the sales 
manager, that was done. Indeed, the uncontradicted 
evidence is that the sales manager and Mr Davidson met 
with the applicant and discussed the matter fully. I accept 
that they explained to him that there was no alternative 
and that his refusal would lead to termination of his 
employment. Moreover, I accept the evidence of Mr 
Zurhaar, which is corroborated by Mr Davidson, that 
the Applicant acknowledged their predicament and 
appeared to accept it. The evidence is, and I find that the 
Applicant was invited to try the new working arrange- 
ment, to see to what extent they were inconvenient for 
him, but flatly refused to do so. In all the circumstances, 
given that there was a bom fide need for the change, and 
that there was no useful alternative employment 
available for the Applicant I cannot see how it can be said 
that the dismissal was unfair. 

The principles governing matters of this nature are 
now well settled. The test is, as indicated in Robe River 
Iron Associates and the Australian Workers' Union 
(1987) AILR 64 whether the right to terminate given by 
the contract has been abused. That in essence is the test I 
outlined in the Western Australian Carpenters' and 
Joiners', Bricklayers' and Stoneworkers' Industrial 
Union of Workers v. James Hardie and Co Pty Ltd 
(1981) 60 WAIG 1321 to which the Respondent referred. 
What is required is that there be a rational reason for the 
exercise of the contractual right of termination. In the 
present case there was clearly a rational reason and I 
cannot see how it can sensibly be said that the exercise of 
that right was industrially unfair. 

The Applicant argues that the dismissal was unfair 
because the night work involved was different to that 
which was performed by him in the daytime. Whatever 
the Applicant might say of that, I am quite satisfied, 
accepting the evidence of Mr Davidson, that the work he 
was required to perform in the evening was the same as 
that performed by him during the day. All that changed 
were the hours of work. Moreover, I accept the evidence 
of both Messrs Davidson and Zurhaar that the principal 
reason the Applicant gave for refusing the Respondent's 
request was that it interfered with his social life. Indeed, I 
doubt that an objective analysis of the Applicant's 
evidence really suggests otherwise. Finally, the 
Applicant's counsel argued that the dismissal was unfair 
in that the Applicant was not offered a clear choice of 
working afternoon shift. It is said that he was offered 
only night shift. His answer may have been different had 
he been expressly offered afternoon shift. The Applicant 
did not make anything of that, either in his evidence or in 
his application. In any event, whilst I am satisfied that 
the discussion was in terms of night shift I accept as 
already indicated, that he was told that the night shift or 
work started at 4.00 p.m. Moreover, the evidence is that 
this arrangement had operated in this section since 1985. 

It was the norm for the Respondent's business in the 
summer months. I do not therefore accept that the 
Applicant did not appreciate what was being asked of 
him. 

Moreover, after the Applicant's employment had been 
terminated, a representative of the Transport Workers' 
Union made representations on his behalf for an increase 
in the superannuation payment. The Applicant, upon his 
termination, had his contributions refunded from the 
superannuation fund as if he had resigned. As a result of 
representations made on the Applicant's behalf, the 
Respondent recommended to the trustees of the fund 
that he be paid a further sum equivalent to his contri- 
butions on the basis that his dismissal resulted from 
"there being no available alternative position" to that 
deemed unacceptable by the Applicant. Subsequently the 
Applicant was paid a superannuation benefit as if he had 
been dismissed through redundancy. Clearly in this case 
the Applicant's job was not abolished. It was simply to 
be performed at a different time. The task remained. 
Merely the method of performing the work was changed 
to enable it to be performed more efficiently. In those 
circumstances it cannot properly be said that the Appli- 
cant was dismissed by reason of redundancy [c.f. 
Johnson v, Nottinghamshire Combined Police 
Authority (1974) ICR 170]. The Applicant's dismissal 
resulted not so much from the fact that there was no 
work for him to perform but from the fact that he 
refused to accept changes which were necessary in order 
that he might continue to be gainfully employed. In those 
circumstances the additional superannuation payment of 
$2 789.06 made to the Applicant can fairly considered to 
be an ex gratia payment. It is in the order of an additional 
two month's salary. Such a payment in the circumstances 
I would have thought more than reasonable, particularly 
given the Applicant's attitude to the predicament facing 
him and the Respondent in respect of his continued 
employment. Further, there is something to be said for 
the view that the Transport Workers' Union having 
made a request at the instigation of the Applicant, for the 
additional payment and nothing more, the Respondent 
by meeting that demand could expect to regard the 
matter as at an end. 

For the foregoing reasons I am simply not convinced 
by any measure that the Applicant was unfairly 
dismissed. Indeed I am satisfied that he was not. 

In any event, were his dismissal found to have been 
unfair the power of the Commission to award 
compensation therefore seems highly questionable in 
view of the decision of the Industrial Appeal Court in the 
Association of Draughting, Supervisory and Technical 
Employees, Western Australia Branch v. Robe River 
Iron Associates (Appeal 2/87 — unreported: delivered 
15/05/87). 

Appearances: 
Mr R. Guthrie (of Counsel) for the Applicant. 
Mr P.J. Cooke for the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 245 of 1987. 

Between Kenneth Clive Savage, Applicant and Byrn- 
wood Pty Ltd trading as Peters Bakeries, 
Respondent. 

Order. 
HAVING heard Mr R. Guthrie (of Counsel) on behalf of 
the Applicant and Mr P.J. Cooke on behalf of the 
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Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the application be dismissed. 

Dated at Perth this 22nd day of May 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 290 of 1987. 

Between Helena Shangrila, Applicant and Wanneroo 
Holdings Pty Ltd trading as Ocean View Tavern, 
Respondent. 

Order. 
THERE being no appearance on behalf of the Applicant 
and having heard Mr R.A. Wightman on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed for want of 
prosecution. 

Dated at Perth this 4th day of June 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29 (b) Unfair Dismissal. 

Illya Smith 
and 

Caramel Nominees Pty Ltd 
trading as Pegasus Transport. 

No. 132 of 1987. 

NO AWARD. 
Van Driver Transport Industry 

COMMISSIONER G.L. FIELDING. 
Perth 29th day of May 1987. 

Termination of employment — unfair dismissal — sus- 
picion of misconduct — owner-driver — not 
employee — no jurisdiction — dismissed. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: Since the parties were last 
before me I have had an opportunity to review the 
evidence. I am bound to say that I am in almost complete 
agreement with all that Mr Greenland has said in his 
closing submissions. Perhaps I should say in a formal 
way why that is. 

The Respondent was at all material times engaged in 
the transport business, more particularly the business of 
delivering and collecting parcels in and about the metro- 
politan area. The Applicant was employed by the 
Respondent as an owner-driver from 23 December 1985 
until 11 December 1986. He came to work for the 
Respondent following an advertisement he saw in a 
newspaper in the "Business for Sale" column. As I 

understand it that advertisement indicated that there was 
a business for sale involving the use of a truck earning 
approximately $506 per week net. That business, as it 
turns out, was a delivery run with the Respondent 
company. 

The Applicant went to the business broker who 
inserted the advertisement and subsequently entered into 
a contract for what is described as the sale of a 
"subcontracting" business to the Respondent company. 
The price for the sale was $11 500, being $4 500 for the 
truck, $9 500 for goodwill and $1 000 for a bond. The 
contract was conditional upon the vendor of the 
business, who was previously an owner-driver engaged 
by the Respondent company, introducing the Applicant 
to the Respondent and, as the contract itself says, 
conditional upon the Respondent accepting him "as 
their new contractor to operate the West Perth/Subiaco 
set area". 

The Applicant subsequently completed a job applica- 
tion form, by which he applied for the position of 
"subcontract parcel delivery driver". He was accepted as 
being suitable by the Respondent and took over the run 
of the former owner/driver. 

The working arrangements between the Applicant and 
Respondent were not really reduced to writing. The 
Applicant was however given an instruction manual. 
That sets out a number of requirements to be met by the 
drivers and to some extent by the Respondent in respect 
of the work. The Applicant says that when he discussed 
his future employment with the Respondent it was men- 
tioned that each party was to give the other two months 
notice before terminating the contract. That was said to 
be for the purpose of enabling the driver to have the 
opportunity of selling the goodwill in the way in which 
the previous owner/driver had in respect of his truck and 
goodwill when selling it to the Applicant. 

At all events the Applicant commenced to work the 
run I have mentioned for the Respondent. In or about 
February 1986 the Respondent, by a letter, notified the 
Applicant that it proposed to terminate "the arrange- 
ment between our Company and yourself" on the 
grounds, in essence, that the Respondent regarded him as 
being less than efficient and not suitable to continue the 
work which he was performing. Subsequently that notice 
was rescinded. He was given the work of a taxi truck run, 
which again involved delivering goods but, as I under- 
stand it, in a less demanding way. Later he was given a 
run in the hills district which, by inference at least, was 
still less demanding. I do not think anything turns on 
that. 

What is material is that on or about 10 December 1986 
he was found to have a case of whisky in his truck which 
was not one to be delivered in his area. The Applicant 
says that he put the carton into his truck in error because 
he found it in his loading bay. Somebody put it there by 
mistake. When later in the morning he found the carton 
in his truck, he says he was unable to report that finding 
to the Respondent because his radio was inoperative. He 
returned to the Respondent's base at 12 midday or there- 
abouts, on that day. Again he did not report the matter, 
notwithstanding that he heard in the lunch room general 
discussion to the effect that somebody had stolen the 
carton of whisky in question and that there was a thief 
amongst them. The Applicant's explanation for not 
saying anything about it at that time was that he was 
concerned that the Respondent would check his radio, 
find that it was inoperative and, more than that, find that 
the tyres on the truck were somewhat less than road- 
worthy and put it off the road, so depriving him of his 
income. In short, he was concerned that he would incur 
the wrath of the Respondent, something which he could 
not afford. His plan was to return the carton, he says, 
later on in the afternoon to the delivery bay in the hope 
that nobody would see where it had come from and thus 
not implicate him. 

When he returned later in the afternoon the Applicant 
says he told the radio operator that the carton was in his 
truck but that he had no intention of stealing it. The next 
day he was asked to see the managing director. The 
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managing director kept him waiting for some time, after 
giving what now seems to be somewhat specious excuses 
for the purposes of enabling the police to be present in his 
office. The Respondent accused him of attempting to 
steal the carton. He was questioned about the matter by 
the police. He denied, as he did in these proceedings, ever 
having any intention to steal the carton. He seems to 
have satisfied the police that he had no such intention but 
he did not satisfy the Respondent's manager for he was 
dismissed on that day on the grounds that he was 
suspected of having stolen the goods. So it is that his 
contract came to an end on 11 December 1986. 

By these proceedings, which are brought pursuant to 
section 29 (b) of the Industrial Relations Act, the Appli- 
cant seeks to recover a sum of money in the order of 
$10 500, said to be in part a claim for outstanding con- 
tractual benefits as an employee, and the ibalance as 
compensation for an unfair dismissal. The contractual 
benefits are said to be the sum of $7 150, being the 
goodwill which was denied the Applicant as a result of 
the summary dismissal. There is also a sum of $300 said 
to be outstanding wages for the period between 1 July 
1986 and 30 September 1986. There is a sum of $45.00 
which the Applicant says was wrongly deducted from his 
income to pay one of the Respondent's employees who 
assisted him whilst the Applicant was suffering from an 
injured back. Then there is a claim to recover $312, said 
again to have been wrongly deducted from the 
Applicant's wages, being the cost of photocopying 
paper, lost or otherwise damaged whilst in the course of 
delivery on the back of the Applicant's truck. The 
balance, the sum of $2 900 or thereabouts, is said to be 
compensation for the unfair dismissal. That sum repre- 
sents the equivalent of two months earnings which the 
Applicant says he was owed by reason of being entitled to 
two months' notice to terminate his contract. 

The Respondent denies liability in every respect. 
Initially the Respondent challenged the Commission's 
jurisdiction to entertain the claim on the grounds that the 
Applicant was not at any material time an employee, 
certainly not at the time of his dismissal, but rather was 
an independent contractor. As well, the Respondent says 
that the dismissal was not in any event unfair. In fact it 
was a dismissal effected because the Applicant was 
dishonest and gave cause for the Respondent to reason- 
ably suspect that he had stolen the goods in question. 
Apart from that he breached the Respondent's 
procedures which were important procedures designed to 
ensure that goods entrusted to it for delivery were not 
stolen or otherwise lost. 

The Respondent questions the veracity of granting the 
Applicant's claim alleging, so far as the goodwill is con- 
cerned, that it was never a term of the contract between 
the Applicant and the Respondent that there would be 
any goodwill. As to the unpaid wages, so called, the 
Respondent suggests that that resulted from the 
Applicant's own doings in not submitting the proper 
invoices to the company. In respect of the deductions the 
Respondent suggests they were properly made in 
accordance with the contract. As to compensation the 
Respondent argues there was not a term entitling him to 
two months' notice of termination. In any event, the 
Respondent draws attention to the recent decision of the 
Industrial Appeal Court in the Association of 
Draughting, Supervisory and Technical Employees 
Western Australian Branch v. Robe River Iron 
Associates (unreported: App 2/1987) suggesting, by way 
of obiter at least, that the Commission might not have 
jurisdiction to award compensation in cases of proven 
unfair dismissals where there is no re-employment. 

As fanciful as the Applicant's story is, I am prepared 
to accept his assertion that at no time did he intend to 
steal the carton of liquor in question, although I must say 
that where his evidence conflicts with that of the others, 
particularly with Mr May who was the Respondent's 
supervisor at the time, I prefer the evidence of the others. 
It is to be noted that some of the others, particularly Mr 
May and the dockhand Mr Barry, have since left the 

Respondent's employ and so have nothing to gain from 
falsely supporting the Respondent's cause. 

The Applicant impressed me as a somewhat simple 
individual and I can readily understand that he withheld 
the information he did for the reasons he gave. However, 
it does not necessarily follow that, although, as I am 
prepared to find, he did not have an intention to steal the 
goods in question, his dismissal for the reasons given by 
the Respondent were unfair. If one acts to cause another 
to believe that a state of affairs exists then one cannot 
complain if the other acts on the basis of a belief in those 
other circumstances being true. 

In dealing with a dismissal for misconduct of this 
nature the question for the Commission to decide is 
whether the Respondent entertained a reasonable belief 
in the guilt of the employee of the misconduct of which 
the Respondent complains. The Respondent is not 
bound to prove even on balance that the misconduct 
occurred, rather that it had reasonable grounds to believe 
that misconduct had occurred and in this case to suspect 
the misconduct. I would not quarrel with the test 
mentioned in Taylor v. Public Service Board, a case in 
the South Australian Industrial Commission (Print I 44 
1986) to which the Applicant's counsel has referred, 
although I think the principles are no better outlined 
than in the English authorities on the subject such as 
British Home Stores v. Burchell (1978) IRLR 379 and W. 
Waddell and Co Ltd v. Tapper (1980) IRLR 96. 

In this instance it has to be accepted that the Applicant 
twice, as I find, denied to his supervisors that he had the 
carton in his vehicle when he was asked about them. 
More than that he did not respond at the lunch room 
when told that the goods were suspected of being stolen. 
I find in the circumstances, his assertion that he regarded 
the lunchtime talk as a joke indicative of his simple 
mindedness, if nothing more sinister. Furthermore, 
whether joking or not, his remark to the dockhand 
shortly before the day of his dismissal that he "slip a 
carton my way" is calculated to lead to suspicion in the 
minds of others as clearly as it did, not only in the mind 
of the Respondent but in the mind of the dockhand for 
he reported it to the Respondent suggesting that the 
Respondent should watch the Applicant in that respect. 

I cannot think in all those circumstances that the 
dismissal can be said to be unfair if in fact, as I find, there 
was no intention to steal. However, in the view I take of 
the matter it is not necessary to finally determine that 
question because, as both counsel have rightly said, the 
Commission's jurisdiction in matters such as this is 
limited to claims by employees. 

Although the Applicant's counsel, Mr Coyle, has, in a 
detailed way, gone through the evidence in an attempt to 
persuade me that there was a greater degree of control 
over the way in which the Applicant went about his 
duties than one would normally expect for a subcon- 
tractor or independent contractor, I am bound to say 
that I simply cannot and do not accept this. 

It is common ground that the Applicant was required 
to supply and maintain a roadworthy vehicle fit for 
delivering and collecting parcels on the Respondent's 
behalf. That, as Mr Greenland has so rightly said, if it 
stood by itself would not, by virtue of the provisions of 
section 7 of the Industrial Relations Act, more 
particularly the definition of "employee", assist the 
Respondent. But there is a good deal more to the 
arrangement between the Applicant and the Respondent 
than that. 

The Applicant was required to wear a uniform and put 
the Respondent's signs on his vehicle, both items being 
supplied by the Respondent. He was also provided with a 
radio. In the main, the Applicant was paid by the hour 
though the evidence suggests it was possible for him in 
some cases to be paid by the run or by the day or, in some 
instances, by the size of the pallet. In the Applicant's case 
at the time of his termination he was paid by the hour. It 
was incumbent upon him, as with others, to submit an 
invoice before he was remunerated and that seems to 
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have been done on a weekly basis. The Applicant, it 
seems, had tax deducted from his income on the basis of 
being an independent contractor. The evidence is that he 
filled out taxation forms on that basis. 

There were no fixed hours of duty but rather drivers, 
including the Applicant, were left to their own devices as 
to when they started and finished, although I should say 
that the drivers were required to return to base twice a 
day in order that deliveries in their areas could be made 
twice a day as far as was possible. The drivers, it seems, 
were given a computer analysed run sheet covering the 
delivery or pick-up of parcels in their area. They were not 
bound to follow that computer plan and the evidence of 
Mr Reynolds is that more frequently than not the plan 
was not followed. 

Some of the drivers had a fixed time to pick up or make 
deliveries at various venues and, from time to time, they 
were asked to work or help out in another driver's area. 
The drivers were permitted to work in partnership 
although the Respondent did not. They were not pro- 
hibited from working for others whilst working for the 
Respondent, although Mr Reynolds' evidence is that in 
most cases that was not practical by reason of the work 
load. They were not given any holiday entitlement or sick 
leave, nor, as I understand it, was provision made for any 
workers' compensation. If a driver wanted to be absent 
from work or otherwise wanted assistance, the driver was 
to make his own arrangements in that respect, although 
the Respondent insisted that if a substitute driver was 
engaged for more than a few days it needed to approve 
that substitute driver. 

The evidence is, as well, that the Applicant, as for the 
other drivers, was responsible for any damage done to 
goods in transit whilst in his charge. Indeed, there was a 
requirement according to the instruction manual for 
drivers to carry insurance in respect of that. 

They are but some of the more significant terms of the 
arrangement between the Applicant and the Respondent. 
I do not propose to set them out in any more detail. I 
simply propose to close on that subject by indicating 
where the evidence of Mr Reynolds and the Applicant 
conflicted on the terms of the arrangement I prefer the 
evidence of Mr Reynolds. He seemed to have a much 
better understanding of it than did the Applicant. 

Having outlined that, the evidence adduced and the 
submissions made in these proceedings suggests that one 
ought again restate the law as it applies to determining 
whether a contract for work is a contract of service or a 
contract for services. As both counsel obviously 
appreciate the question is not a new one. The law reports 
abound with reported cases on the subject particularly as 
it concerns owner-drivers in the context of such divergent 
subjects as employment law, taxation law and the law of 
torts. As has been mentioned by both counsel, there is 
probably no better precedent for these purposes than 
that which is contained in the decision of the Industrial 
Appeal Court in Transport Workers' Union of Western 
Australia, Industrial Union of Workers, Western 
Australian Branch v. Readymix Group (WA) and Others 
(1981) 61 WAIG 1705. I share Mr Greenland's assess- 
ment of that case; that it has a remarkable parallel with 
this case, although, of course, it is not identical with it. 
The decision in that case was made with the benefit of 
decision of the Privy Council in Australian Mutual 
Provident Society v. Chaplin (1978) 18 ALR 385 where 
the principles to be applied were discussed at length, 
albeit in the context of independent insurance agents. 

In the Readymix case (supra) the Readymix Group 
engaged owner-drivers to deliver concrete loads to 
stipulated venues in vehicles painted in company colours 
driven by drivers who were encouraged to wear 
uniforms. There was a significant degree of control in the 
manner in which they went about effecting deliveries. 
They were, for example, required to work within given 
rostered hours; they were directed to collect concrete 
from given venues and, of course, deliver it to nominated 
places. Perhaps significantly for the present purposes, 
they were not permitted to work for others whilst in the 

employ of the Readymix Group. Any replacement driver 
had to be approved of by the company. Although that 
was thought to be a significant degree of control it was 
nonetheless considered by the Industrial Appeal Court 
to be no more than was necessary in order to ensure the 
maintenance of a proper and efficient service. Many, but 
not all, of the drivers carried on business in partnership 
with their wives but each was held to be a sub-contractor. 
As Wallace J. observed at page 1707 "the provision of 
premixed concrete to the building industry is an exacting 
enterprise requiring detailed quality control. For these 
reasons the supply company imposed strict conditions 
upon those wishing to carry its product. The owner- 
driver is not employed by the companies to drive their 
vehicles and comply with a set of working conditions. 
Rather that he, and/or he and his wife, or his company 
contract with the supplier to provide a service which by 
its very nature means the conduct of some sort of 
business on his/their behalf. That is a contract for 
service.'' In my view the same can comfortably be said of 
the circumstances disclosed by the evidence in these 
proceedings. 

In that case, as in most of the reported owner-driver 
cases, the decision of the High Court in Humberstone v. 
Northern Timber Mills (1949) 79 CLR 389 is frequently 
referred to. That too was a case concerning owner- 
drivers. The question being whether the particular driver 
was a worker within the meaning of workers' compen- 
sation legislation. He was held to have been an indepen- 
dent contractor. In view of the submissions made by Mr 
Coyle as to the degree of control imposed upon the 
Applicant the following passage from the judgment of 
Dixon J. at p. 404 is instructive. 

The question is not whether in practice the work 
was in fact done subject to a direction and control 
exercised by an actual supervision or whether an 
actual supervision was possible but whether ultimate 
authority over the man in the performance of his 
work resided in the employer so that he was subject 
to the latter's order and directions. In the present 
case the contract by the deceased was to provide not 
merely his own labour but the use of heavy 
mechanical transport driven by power which he 
maintained and fuelled for the purpose. The most 
important part of the work to be performed by his 
own labour consisted in the operation of his own 
motor truck and the essential part of the service for 
which the Respondents contracted was the trans- 
portation of their goods by the mechanical means he 
thus supplied. The essence of a contract of service is 
the supply of work and skill of a man. But the 
emphasis in the case of the present contract is upon 
mechanical traction. This was to be done by his own 
property in his own possession and control. There is 
no ground for imputing to the parties a common 
intention that in all the management and control of 
his own vehicle, in all the ways in which he used it 
for the purpose of carrying their goods, he should be 
subject to the commands of the Respondents. 

Again, I hold the view that the evidence adduced in 
these proceedings suggests that the very same circum- 
stances applied to the Applicant in the course of the use 
of his vehicle in delivering the parcels for the 
Respondent. He was not only liable to produce a road- 
worthy vehicle but he was required to maintain and 
register it at his own expense. It was at all times his own 
property, in his own possession and his control. Clearly 
the emphasis of his contract was the provision of 
mechanical transportation for the delivery of parcels. 

In another case before the High Court, Wright v. the 
Attorney General for the State of Tasmania (1954) 94 
CLR 409 the High Court found an owner-driver also to 
be an independent contractor. In that case the driver was 
told by the foreman what was to be carried, where it was 
to be picked up from, and where it was to be taken and at 
what time but left the driver to adopt whatever route he 
chose. Again, the evidence discloses that in respect of the 
Applicant's work a somewhat similar arrangement 
applied to him, although I consider the degree of control 
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in respect of the Applicant's work not as great as it 
patently was in Wright's case (supra). In that case 
Fullagher J. said at page 417: 

if de facto exercise of control is relevant in a case 
where the contract is so clear, it seems enough to say 
that the only directions given were directions to 
produce a result, e.g. to carry material from its site 
to the scene of operations or from the wharf to a 
depot — and not as to the detailed manner in which 
that result was to be produced. The fact that the 
driver commonly loaded and unloaded — or 
assisted in the loading and unloading — the material 
carried does not appear to me to affect the substance 
of the case. 

The status of owner-drivers has most recently been 
considered by the High Court, albeit in the context of 
tortious liability, in Stevens v. Brodribb Sawmilling 
Company Pty Ltd (1986) 60 ALJR 194, to which Mr 
Coyle has drawn my attention. In that case the owner- 
driver worked for a sawmiller along with a team of 
others, all of whom were found to be independent 
contractors. The owner-driver was able to set his own 
hours, he had no guarantee of work and was able to work 
for others during the course of his contract so it was 
perhaps not surprising that he was found to be an inde- 
pendent contractor. But more importantly for the 
present purposes the Court examined the various tests 
applied in the numerous cases on this subject for deter- 
mining whether the relationship of master and servant 
existed. Included amongst those cases was the English 
Ready Mixed Concrete case of Ready Mixed Concrete 
(South East) Ltd v. Minister of Pensions and National 
Insurance (1968) 2 QB 497, which again was not unlike 
this case on its facts. The High Court noted, that "the 
classic test" in the past had been the control test as 
evinced by Performing Rights Society Ltd v. Mitchell 
and Booker (Palais de Danse) Ltd (1924) 1 KB 767. 
However, the Court more importantly noted, as Mr 
Coyle has said, that the control test in its traditional form 
is not the only test. The modern approach is to have 
regard to a wide variety of criteria, not merely the 
question of control, by considering the totality of the 
relationship. Wilson and Dawson J.J. suggest at page 
201, a passage to which Mr Coyle referred in part, that: 

In many, if not most, cases it is still appropriate to 
apply the control test in the first instance because it 
remains the surest guide to whether a person is con- 
tracting independently or serving as an employee. 
That is not now a sufficient or even an appropriate 
test in its traditional form in all cases because in 
modern conditions a person may exercise personal 
skills so as to prevent control over the manner of 
doing his work and yet nevertheless be a servant: 
Montreal v. Montreal Locomotive Works (1947) 1 
DLR 161 at 169. This has led to the observation that 
it is the right to control rather than its actual exercise 
which is the important thing [Zuijs v. Wirth Bros 
Pty Ltd (1955) 93 CLR 561 at 571] but in some 
circumstances it may even be a mistake to treat as 
decisive a reservation of control over the manner in 
which work is performed for another. That was 
made clear in Queensland Stations Pty Ltd v. 
Federal Commissioner of Taxation (1945) 70 CLR 
539, a case involving a droving contract in which 
Dixon J. observed at 522, that the reservation of a 
right to direct or superintend the performance of the 
task cannot transform it into a contract of service 
what in essence is an independent contract. 

The other indicia of the nature of the relationship 
have been variously stated and have been added to 
from time to time. Those suggesting a contract of 
service rather than a contract for services include the 
right to have a particular person do the work, the 
right to suspend or dismiss the person engaged, the 
right to the exclusive services of the person engaged 
and the right to dictate the place of work, hours of 
work and the like. Those which indicate a contract 
for services include work involving a profession, 
trade or distinct calling upon the part of the person 

engaged, the provision by him of his own place of 
work or his own equipment, the creation by him of 
goodwill or saleable assets in the course of his work, 
the payment by him from his remuneration of 
business expenses of any significant proportion and 
the payment to him of remuneration without deduc- 
tion for income tax. None of these leads to any 
necessary inference, however, and the actual terms 
and terminology of the contract will always be of 
considerable importance. 

Having said that, we should point out that any 
attempt to list the relevant matters, however 
incompletely, may mislead because they can be no 
more than a guide to the existence of the relation- 
ship of master and servant. The ultimate question 
will always be whether a person is acting as the 
servant of another or on his own behalf and the 
answer to that question may be indicated in ways 
which are not always the same and which do not 
always have the same significance. 

Applying that test on this occasion, in my view the 
indicia overwhelmingly suggest that the Applicant was an 
independent contractor. Certainly I am not convinced on 
balance that he was an employee as is necessary for the 
Applicant to establish in order that his claim can be dealt 
with by the Commission. 

As I have already indicated the Applicant was required 
to provide his own motor vehicle and maintain it himself. 
Although he did not enter into a partnership agreement 
with any others to carry out his work he was nonetheless 
permitted to do so as was the position in Walker v. 
Diverse Products Ltd (1979) AILR 231, another case of 
an owner-driver being found to be an independent con- 
tractor. The Applicant had no fixed hours of duty 
although he was required to make two visits to the depot 
each day. Any need for assistance with labour or a 
substitute driver had to be met from the Applicant's 
resources, albeit that he needed the Respondent's 
endorsement of any such long term substitute driver. 
There was no prohibition against him working for 
anyone else. He could, if he wished, work for others 
although he did not do so. That is to be contrasted with 
the position which existed in the State Readymix case 
(supra) where there was a prohibition on owner-drivers 
working for others. 

The Applicant was paid by the hour on the basis of the 
work he did. He was remunerated on submitting an 
invoice to the Respondent indicating the hours worked. 
He had no pay-as-you-earn tax deducted only prescribed 
contractors' payments. Indeed, he completed as I have 
mentioned forms prescribed by the Taxation Department 
indicating that he was an independent contractor and 
being remunerated as such. 

A similar conclusion to that reached in the Readymix 
case was arrived at in much the same way by the 
Victorian Supreme Court in Barro Group Pty Ltd v. 
Fraser (1985) VR 577. Again that was a case of an owner- 
driver working in partnership with his wife. As in the 
present case, drivers arranged their affairs in order to 
obtain the taxation benefits of an independent 
contractor. Significantly, for the purposes of this case, 
the Court endorsed the remarks of Lord Denning MR in 
Massey v. Crown Life Insurance Co (1978) 2 All ER 576 
to the effect that "strong evidence of their real relation- 
ship is provided by a man who, for the purpose of 
obtaining tax benefits, procured agreement from his 
former employer that his future engagement would be as 
a self-employed person". In addition, the Court at page 
580, referred to the following passage from the judgment 
of Lawton L.J.:— 

In the administration of justice the union of 
fairness, commonsense and the law is a highly 
desirable object. If the law allows a man to claim 
that he is a self-employed person in order to obtain 
tax advantages for himself and then allows him to 
deny that he is a self-employed person so that he can 
claim compensation, then, in my judgment the 
union between fairness, commonsense and the law is 
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strained almost to breaking point. The Applicant is 
asking this Court to adjudge that he is entitled to 
make claims with two different voices. The 
problem, it seems to me, is this: What was the status 
of the Appellant at the material time in November 
1975? At that time, for his own purposes, he had 
been claiming for over two years that he was a self- 
employed person and, if he was such, he could not 
claim compensation for unfair dismissal. The 
problem turns, in my judgment, upon the surround- 
ing facts and the terms of the contract. 

Again those comments could very easily be directed to 
the Applicant in this matter. The legislative charge to the 
Commission is to act according, not only to the sub- 
stantial merits, but also according to the equities of the 
matter. It does seem highly inequitable for the Applicant 
to be considered a subcontractor for taxation purposes 
but when it becomes necessary in order that he might 
obtain compensation from his employer following the 
termination of his contract that he should be considered 
not an independent contractor but rather an employee. 

It is all too common an occurrence for applicants to 
come before the Commission complaining of an unfair 
dismissal or of being denied benefits under a contract of 
service, having previously for their entire working life 
been prepared to accept the benefits of an independent 
contractor under the income tax laws. Whilst I would not 
suggest that the rules of evidentiary estoppel act to 
prevent such a person raising the question of whether, in 
reality, the contract was one of service rather than for 
services, I do not regard it as altogether inconsistent with 
the doctrine of equity, good conscience and the sub- 
stantial merits of the matter for such a person to be so 
estopped [c.f Hunter (1979) AR (NSW) 531], 

Not only was no pay-as-you-earn tax deducted from 
the Applicant's income, no provision was made for 
holiday pay nor sick leave, nor it seems, was any pro- 
vision for workers' compensation. In addition, the 
Applicant was required to insure the goods he carried 
against loss or damage. 

Taken overall, I cannot escape the conclusion that the 
Applicant was an independent contractor rather than an 
employee. This is all the more so when it is considered 
that he obtained the work after buying the "business" 
from a former owner driver. Indeed, he now complains 
that the Respondent's termination of his contract denied 
him the "goodwill" of that business. It is simply not 
normal for employees to have goodwill to sell. It is very 
difficult to see how he can claim as compensation the loss 
of goodwill in his business and at the same time claim 
that this compensation is due to him in his capacity as an 
employee. In my view one almost contradicts the other. 
Furthermore, the contract under which he bought the 
business indicated that it was a subcontract delivery run. 
Consistent with that he applied to the Respondent for a 
position as a "subcontract delivery driver". 

Really, the only evidence to suggest that he might have 
been an employee was the requirement to wear a uniform 
and attach the Respondent's signs to his truck as supplied 
by the company; the fact that from time to time he was 
directed to collect parcels from a given place at a given 
time or deposit them at a given place at a given time; the 
fact that he was, as Mr Coyle has made much of, asked to 
assist with deliveries to other areas; and the requirement 
to comply with an instruction manual. Much has been 
said in the other cases of the need to wear uniforms and 
drive painted trucks and I need not comment on that 
again, other than to say, as Mr Greenland has put it, they 
have been considered as matters of a minor nature going 
to appearances rather than anything more. The need to 
collect or deliver goods to a customer at a given time and 
place was, I would have thought, a measure designed to 
meet more the customer's needs rather than the 
Respondent's. Further, I am satisfied that although the 
Applicant was occasionally called on to assist in other 
delivery areas, it was on the basis of a request rather than 
a command, and in any event, subject always to the 
driver's own commitments. The manual was nothing 
more than a list of procedures designed to co-ordinate 

the delivery process and indeed, is described as such on 
its front page. Much of the manual was devoted to pro- 
cedures relating to proper documentation, obviously 
designed to ensure that parcels entrusted to the 
Respondent were not lost and reached their proper 
destination. I might also add that some of the procedures 
listed in the manual, such as those relating to vehicle 
breakdowns, the loss of parcels, and the sale of trucks, I 
would have thought, by their terms, indicative of a 
relationship of independent contractor rather than one 
of a master and servant. These requirements, of which 
Mr Coyle has made much, are really no more than an 
essential part of ensuring that the Respondent's 
enterprise was an efficient one. 

Just as Kennedy J. found in the State Readymix case 
(supra), to which both counsel have referred, that the 
evidence in that case disclosed day-to-day control 
existed, but appeared "essentially to relate to the co- 
ordination of drivers" the same can very easily be said of 
the arrangement between the Respondent and the 
Applicant disclosed in these proceedings. There is clearly 
a basic need for organisation of some kind to ensure that 
parcels were collected in an orderly manner otherwise 
there would be no inducement for people to use the 
service. I would have thought that the very nature of a 
service demanded that it be both orderly and reliable. In 
this case where was no suggestion of any other control 
over the way in which the Applicant went about his 
work. As in the State Readymix case (supra) he was able 
to choose his own route and left to his own devices as to 
how he went about collecting parcels. 

Overall I am satisfied that the evidence overwhelming- 
ly suggests that the Applicant in this case was an 
independent contractor rather than an employee. So it is 
that I must conclude, and I do so without any reservation 
whatsoever, that in the circumstances the Commission 
has no jurisdiction to entertain the claim because I am 
not satisfied that he was an employee and thus the claim 
should be dismissed for want of jurisdiction. 

Even if I was satisfied that the Commission had juris- 
diction and even if I was satisfied that the dismissal was 
unfair still I am bound to mention that I have grave 
reservations as to the proof of the amounts which the 
Applicant has claimed in these proceedings. Although 
there may have been an increase in the rate of remunera- 
tion due to the Applicant after 1 July 1986 there is simply 
not sufficient evidence which would enable me to 
quantify that in the way in which the Applicant has 
claimed. I do not accept that the deductions made by the 
Respondent for provision of help to the Applicant by 
making one of its employees available or for the 
damaged goods were improperly made. The credible 
evidence indicates that the cost of additional labour was 
to be at the driver's own expense and likewise the drivers 
were to be liable for damage caused whilst goods were in 
their control whether it was due to negligence or not. 
Furthermore, there is much to be said for the proposition 
put by Mr Greenland that it is for the Applicant to show 
that the damage was not suffered through negligence. 
Given the res ipsa loquitur principles and the evidence 
adduced in these proceedings the Applicant might not 
have discharged that onus but on my view of the contract 
it would matter not. 

As to the question of goodwill I have said on a number 
of occasions during the course of this proceeding, and 
the point has been made by the Respondent's counsel, 
that goodwill or the payment of it was not a term of the 
contract between the Applicant and the Respondent. I 
think in fairness to the Applicant's counsel he would not 
suggest otherwise, rather the Applicant suggests that it 
should be taken as a measure of compensation, although 
it is not pleaded as such in the application. As to that one 
has to now concede that the Commission's jurisdiction in 
respect of that is at best debatable. Happily it does not 
fall to my lot on this occasion to resolve that question. 
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Appearances: 
Mr T.O. Coyle (of Counsel) for the Applicant. 
Mr M.L. Greenland (of Counsel) for the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 132 of 1987. 

Between Illya Smith, Applicant and Caramel Nominees 
Pty Ltd trading as Pegasus Transport, Respondent. 

Order. 
HAVING heard Mr T.O. Coyle (of Counsel) on behalf 
of the Applicant and Mr M.L. Greenland (of Counsel) 
on behalf of the Respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 29th day of May 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii) — Contractual Entitlements. 

Lisa Francesca Stothard 
and 

R. Meyers trading as International Bloodstock. 
No. 198 of 1986. 

AWARD FREE. 
Clerical Horse Racing 

COMMISSIONER J.F. GREGOR. 
Perth 29th day of May 1987. 

Wages (Contract of Employment) — wages, notice, 
holiday pay — claim for contractual benefit — 
applicant did not prove the express terms of contract 
or remove doubts as to the identity of the employer 
— dismissed. 

Reasons for Decision. 
THE COMMISSIONER: The applicant, Ms Lisa 
Stothard, seeks an order pursuant to section 29 (b) (ii) of 
the Industrial Relations Act 1979 that she be paid moneys 
she says are owing in respect of two separate periods of 
employment with the respondent. Those periods of 
employment are said to be between 21 December 1984 
and 3 May 1985 and 17 January 1986 to 20 February 
1986. She alleges that she is owed holiday pay and what 
she describes as termination pay, plus a sum of $548 
owing for wages for the period between 12 April 1985 
and 3 May 1985. In total the applicant claims that she is 
entitled to $1 193.39 arising from the periods of employ- 
ment mentioned above. 

There was no appearance for the respondent when the 
matter came on for hearing on 13 May 1987. Mr R. 
Ruskin appeared on behalf of the applicant and as far as 

54991—6 

can be ascertained from his submissions and the evidence 
led by him, it appears that Ms Stothard first commenced 
work with an organisation described by him as Kiwi 
Bloodstock but whose name appears in the supporting 
papers to the application to be Kiwi Bloodstock and 
Syndications early in January 1985. The engagement 
continued for 17 weeks but after 13 weeks, apparently as 
a result of an agreement made between the applicant's 
parents and the principal of Kiwi Bloodstock, weekly 
payments were suspended on the grounds of the 
employer's inability to pay. 

Although there is no evidence to the effect, Mr Ruskin 
submits that the applicant was again engaged on 17 
January 1986 and terminated on 20 February 1986 and 
that the precise dates when she was previously employed 
were from 21 December 1984 to 3 May 1985. The appli- 
cant gave no evidence concerning the terms and 
conditions of employment, notwithstanding an advice 
from the Commission that it would be necessary to prove 
the contract (Transcript 2-3). 

The agent for the applicant did, however, submit in 
Exhibit Rl, a document which is a photocopy of a 
Special Youth Employment Training Programme 
subsidy agreement made on 16 January 1985 between the 
Department of Employment and Industrial Relations 
and Kiwi Bloodstock Syndication. The agreement was 
applicable to the employment of Lisa Francesca 
Stothard. That document indicates an agreement 
between the Department and Kiwi Bloodstock that Kiwi 
Bloodstock would "agree to provide employment in 
accordance with the provisions of the above legislation''. 
It is assumed that the applicant relies on this document to 
erect the contract upon which it now sues. 

My task is to decide on the evidence the terms of the 
contract. It is a task that is difficult in this case. Exhibit 
Rl is an agreement between Kiwi Bloodstock Syndica- 
tion and the Commonwealth Department of Employ- 
ment and Industrial Relations; for the purposes of these 
proceedings it is a third party agreement. It does not in 
any way bind the applicant, but even if it did the agree- 
ment is incomplete in a crucial aspect in that the section 
which nomintes the title of award or legislation is blank. 

Coupled with this, the agreement is made with Kiwi 
Bloodstock Syndication, whereas the respondent against 
whom this claim is made is International Bloodstock and 
Syndications. No where in the submissions or evidence is 
there any reference at all to International Bloodstock and 
Syndications. No attempt has been made to link the two 
and although there is a reference to both in the papers 
filed in the Commission's records, that is not sufficient 
for it to be safely concluded that International Blood- 
stock Syndications is one and the same business as Kiwi 
Bloodstock Syndication or is a successor to that 
organisation as employer for the purposes of this claim. 
The submission of evidence in the form of taxation 
records, group certificates or other documentation 
concerning the registration of the partnerships would 
have assisted the Commission, but in its absence there is 
no room for speculation because an Order can only be 
made for benefits which can be stated as an express term 
of a contract of service. 

These reasons for decision are in no way meant to be 
critical of Mr Ruskin who appeared as agent for the 
applicant. He impressed with the sincerity of his desire to 
assist both the applicant and the Commission in its duty 
to determine the matter. However, the Commission must 
decide the claim in accordance with the commands of the 
statute. The applicant carries the onus to prove its case 
on the balance of probability, that onus has not been 
discharged and the matter must be determined by an 
order of dismissal. 

Appearances: 
Mr R.W. Ruskin appeared on behalf of the applicant. 
There was no appearance on behalf of the respondent. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 198 of 1986. 

Between Lisa Francesca Stothard, Applicant and R. 
Meyers trading as International Bloodstock, 
Respondent. 

Order. 
HAVING heard Mr R. W. Ruskin on behalf of the appli- 
cant and there being no appearance on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

Dated at Perth this 29th day of May 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) Unfair Dismissal. 

Terence Tan 
and 

Hungry Jacks Pty Ltd. 

No. 76 of 1987. 

NO AWARD. 

Manager Catering 

COMMISSIONER G.L. FIELDING. 
Perth 6th day of May 1987. 

Termination of Employment — unfair dismissal — com- 
pensation sought — Respondent argued warning 
given and incompetency — dismissal found to be 
unfair and compensation ordered — Order issued. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 259 of 1987. 

Between Michael Street, Applicant and Action Food 
Barns (Dog Swamp), Respondent. 

Order. 
IN THE ABSENCE of the applicant and Mr P. J. Cooke 
on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders: 

That the application be dismissed. 

Dated at Perth this 15th day of June 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 550 of 1987. 

Between Todd Strickland, Applicant and Animation 
Australia Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
parties to that conference reached agreement; now 
therefore, I, the undersigned, before whom the 
conference was held do hereby order — 

That the Respondent pay to the Applicant the 
sum of $375 by bank cheque within 21 days of the 
date of this Order. 

Dated at Perth this 2nd day of July 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Reasons for Decision. 
THE COMMISSIONER: The Respondent carries on 
business as a retailer of fast foods through a number of 
restaurant outlets in this State and apparently interstate. 
Its operations are managed through the medium of a 
managing director, an operations manager, state 
manager, area managers, store managers and assistant 
store managers in descending order of authority. The 
Applicant, at all material times, was employed by the 
Respondent as an area manager, being one of three in the 
State. The function of area managers is to assist the 
restaurant managers "in the maintenance and control of 
production, customer service and general administra- 
tion" of the Respondent's restaurants in a given area in 
accordance with its "standards, policies and 
procedures". The Applicant's area included, amongst 
others, the Respondent's Claremont store. 

The Respondent's operations depend to a significant 
degree on the use of frying equipment and shortening in 
its restaurants. There is potential for fire and serious 
damage if this equipment is not used properly. As a 
consequence the Respondent designed a series of 
procedures to ensure the safe operation of such equip- 
ment and placed great emphasis on adherence to those 
procedures. Those procedures require that only the store 
manager turn the fryers on and off and then in a pre- 
determined way. One of the duties is to "ensure that the 
staff and management" of the restaurants "follow 
correct procedures in accordance with the established 
guidelines". 

On 27 November 1986 a fryer at the Respondent's 
Claremont restaurant was turned on by a kitchenhand 
under the express instructions of the store manager. 
Because of the transposition of electrical plugs into the 
wrong outlets a fryer, other than that intended, was 
turned on resulting in shortening on the element catching 
fire. The fire was quickly put out without any material 
damage except to the thermostat. This was repaired, the 
element cleaned and the operations returned to normal. 
The incident was not reported by the store manager to 
the Applicant as it routinely should have been. On or 
about 4 December, the operations manager heard of the 
fire and mentioned it to the Applicant who denied any 
knowledge of it. Arrangements were made for the Appli- 
cant to meet with the operations manager on or about 9 
December. At that time the Applicant was told that he 
was responsible for this and five other fires in restaurants 
within his area since May 1983. The Applicant disputed 
that. He was, however, along with the Claremont store 
manager, dismissed "for breaches of the Company's 
Safety Policies" (sic). He was told he could leave 
immediately with one month's pay in lieu of notice or 
otherwise work as a restaurant manager for three months 
whilst he looked for alternative employment. The 
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Applicant was dumbfounded. On the following day he 
asked to meet with the operations manager with a view to 
having him rescind the decision. The Respondent was not 
prepared to rescind its decision to terminate the 
Applicant's employment as an area manager. The opera- 
tions manager however, suggested that the Applicant 
might be able to work indefinitely as a restaurant 
manager in the hope that a training manager's position 
might arise, but later indicated to the Applicant that he 
was able to offer him a position as a restaurant manager 
only, to be reviewed after 12 months when there might be 
a prospect of him taking control of some restaurants in 
New South Wales under a franchising arrangement. The 
Applicant considered that offer unacceptable because he 
thought it harsh after what he regarded as 14 years' loyal 
service. He was also worried about his future, given the 
Respondent's attitude of holding its managers vicarious- 
ly responsible for the acts of others, irrespective of the 
circumstances. In consequence, he left the Respondent's 
employ on 6 January 1987, having with the Applicant's 
consent, taken leave between then and 9 December. The 
Applicant complains that his dismissal was unfair and by 
these proceedings seeks "damages" in respect of it. 

The Respondent's case is that there had been some six 
fires in the Applicant's area of responsibility since 1983. 
That was, on average, worse than for any other area. All 
the fires except the first, resulted from a breach of the 
Respondent's procedures. The Respondent says that 
after the second fire, in June of 1983, which also 
occurred at the Claremont restaurant the Applicant was 
told that if further fires occurred in his area his position 
would be reviewed. Soon after a memorandum was sent 
to all managers indicating that if fires occurred either in 
their area or restaurant, their positions would be 
reviewed. After the third fire, which occurred at the 
Respondent's Melville restaurant in February 1985, the 
Respondent says that the Applicant was spoken to and 
again told that unless he could ensure staff followed his 
orders his job would be in jeopardy. Subsequently there 
were two shortening fires, the Respondent says, at its 
Innaloo restaurant, one in February 1985 and the other 
in October 1985. That restaurant is also within the 
Applicant's area. Like the Claremont fire of 1986 no 
significant damage resulted from those two fires. In all 
three instances the restaurant manager was the same 
individual. 

The Respondent says, in effect, that with the last 
Claremont fire the position had been reached where it 
had to act in accordance with its previous warnings. The 
Applicant's duty statement required him to ensure that 
staff and management of the restaurant follow correct 
procedures in accordance with the established guidelines. 
The fire in question had arisen through the failure to 
follow proper procedures. It was apparent that the 
Applicant was not capable of instilling into those for 
whom he was responsible the need to rigidly adhere to the 
Respondent's policies. Furthermore, he was said to be 
deficient as a manager because, despite requests to attend 
to a waste water problem troubling the Claremont Town 
Council, he had failed to remedy the problem with the 
result that the Council, on 17 November 1986, gave 
notice of its intention to order that the Respondent's 
restaurant cease trading "for creating unclean and 
unsanitary conditions". 

The principles governing matters of this nature are 
clear. It is sufficient to observe that the Commission is 
required to determine whether the legal right reposed in 
an employer to terminate a contract of service has been 
exercised so harshly or oppressively against the employee 
as to amount to an abuse of that right. In essence, the 
task is to assess industrial fairness of the exercise of that 
right based on the circumstances giving rise to the 
exercise of that right (see: Robe River Iron Associates v. 
The Australian Workers' Union, Western Australian 
Branch, Industrial Union of Workers: 1987 AILR 64). In 
a case such as this, the Applicant carries the onus of 
establishing the allegation of unfairness. None of this 
was in issue. The real issue was whether, either directly or 
indirectly, responsibility for the fire in November last or 

indeed any of the fires in question, could be directed at 
the Applicant to show him to be lacking in managerial 
capabilities. 

There was considerable conflict in the evidence 
adduced by the parties to these proceedings, in particular 
as to whether or not the Applicant had been warned that 
further fires resulting from a breach of procedure could 
lead to his dismissal. The Applicant denied ever having 
received such a warning. The Respondent's operations 
manager, Mr Green, was equally emphatic that such 
warnings were given by him to the Applicant as well as to 
the staff as a whole. Upon reflection of the conflicting 
testimonies, my impression is that the Applicant's 
version is to be preferred although I cannot say I was 
greatly impressed by either witness. The only other 
person to testify in the proceedings was a kitchenhand, 
Mr Smith, employed at the Claremont store in November 
and I see no reason why his testimony should not be 
accepted. While I am satisfied that the Respondent's 
operations manager did speak to him after the fires in 
question, I am not convinced on balance, that he at any 
time indicated to the Applicant that his employment 
would end should further fires occur. The evidence of Mr 
Green does not entirely support the Respondent's allega- 
tion contained in its answer. I do, however, accept 
despite its non-production in these proceedings, that a 
general memorandum was sent to managers suggesting 
that if fires occurred the position of the relevant area 
manager and restaurant manager would be "reviewed". 
The Applicant repeatedly acknowledged in his testimony 
that he was not warned "personally." Although he was 
not questioned on the matter, I take that to be an 
indication that he, along with others, received a general 
rather than a specific warning. The publication of a 
general warning of review is consistent with the 
testimony of both Messrs Green and Smith. I am quite 
satisfied and find that the Applicant, along with others, 
was told in a general way that his position would be 
"reviewed", as the Respondent by its answer pleads, 
should further fires occur. 

Clearly if a manager is not able to enforce his 
company's policies prirna facie at least he would be 
deserving of dismissal from its employ. Futhermore, it is 
not the case as the Applicant inferred that a prior 
warning is a necessary condition precedent to a fair 
dismissal on the ground of incompetence. There will be 
occasions where a warning is appropriate and others 
where it will not. It is always a question of extent and 
degree as to whether such a warning is necessary. In this 
regard it is essential to distinguish between a lack of 
capability due to an inherent incapacity to perform the 
stipulated functions on the one hand, and a failure to 
exercise the full talent possessed on the other [c.f. Sutton 
Gates (Luton) Ltd v. Boxal (1978) IRLR486]. Moreover, 
the more senior the office the less likely will be the need 
for prior warnings of incompetence [c.f. Seawards v. 
Canon Copiers Australia Pty Ltd (1983) 5 IR 227]. 

Whether the Applicant was warned or not I do not 
believe that any proper "review" of his employment 
consequent upon the fire in question could fairly produce 
the result it did. The Applicant was expressly dismissed 
for breaches of the company's safety policies. Whilst it is 
patently clear that the restaurant manager committed 
such a breach, it is equally, clear that the Applicant did 
not. He did not take part in the actions which led to the 
fire. The Respondent contends, however, that it was 
through his failure to ensure that company's policies 
were followed that the fire occurred. It acknowledges 
that it is not possible, nor intended, that he should be 
present at each restaurant in his area each time the fryers 
are turned on and off. It says, however, that the actions 
of those at the Claremont restaurant in November last 
showed that he had failed to instil into his staff the need 
to adhere to policies at all times. But in my opinion, the 
circumstances which gave rise to the fire do not reveal 
that, rather the opposite. The kitchenhand who, in 
breach of the Respondent's policies, turned the fryer on 
which caught fire, testified that before doing so he told 
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the store manager that it was a breach of the 
Respondent's policy and he should not do it. He was 
nonetheless ordered to do so by the restaurant manager 
to whom he was answerable. After the fire occurred he 
and the manager, together with the maintenance 
manager who was present at the time, conspired to say 
nothing about it to the Applicant for fear of incurring his 
wrath. That suggests also that they were aware of the 
importance of following safety procedures. Even after 
the fire was discovered the restaurant manager tendered 
a false report, no doubt from fear of adverse reper- 
cussions. I would have thought that rather than showing 
that the Applicant had failed to instil into the staff the 
need to comply with safety policies, it showed the 
reverse. The restaurant manager was apparently both 
defiant and dishonest. It seems harsh in the exteme to 
hold the Applicant responsible for that. The Respondent 
further complains that the Applicant was derelict in not 
reporting the fire to the State Manager. But he did not 
know of the fire. In view of the conspiracy of those 
concerned with the fire not to report it, and given the 
kitchenhand's evidence that thereafter there was no 
physical evidence of a fire having occurred, it is difficult 
to see how the Applicant could have known of it. When 
he was told of the fire by the operations manager he 
immediately reacted by asking the store manager for a 
written report and furthermore went to investigate the 
matter at site. What else he would have done is difficult 
to comprehend. When he received a report the 
operations manager suggests its falsehood ought to have 
been readily apparent. But the Applicant says otherwise 
and I prefer his assessment. Perhaps the Applicant's 
shortcoming was that he did not dismiss the store 
manager immediately on being told of the fire, but the 
Respondent does not complain about that either in these 
proceedings or at the time of his dismissal. 

Apart from the occurrence of the fires in his area, 
there is really nothing else to suggest that the Applicant 
was in any way in dereliction of his duty. The evidence is 
that the Applicant's area achieved financial returns well 
above those budgeted for. I accept that each of the fires 
of which the Respondent complains involved a breach of 
procedures. The Applicant took steps to re-enforce the 
need to comply with those procedures. The evidence is 
that the Applicant held regular meetings with store 
managers in his area and emphasised, amongst other 
things, the need to comply with safety procedures. 
Indeed, in respect of operating fryers in the 
Respondent's stores, he designed an instruction tablet 
setting out the necessary procedures, placed near fryers 
in the restaurants for which he was responsible. This 
process was subsequently adopted by the Respondent in 
respect of all its restaurants in the State. Furthermore, 
only a few days before the fire the Applicant, on a visit to 
the Claremont restaurant, wrote in its record book the 
need to adhere rigidly to the company's safety policies. 
Although the kitchenhand does not have any recollection 
of the Applicant ever visiting the Claremont restaurant, 
the more credible evidence is that the Applicant visited 
every two or three days at different times. That was not 
thought by the operations manager to be unreasonable. 

The Applicant's efforts in this respect seem to have 
been effective to a large degree. More than a year elapsed 
between the fire immediately preceding that which has 
given rise to these proceedings. Apart from a period in 
1985, there were no fires of which the Respondent 
complains between June 1983 and November 1986. I 
would not have thought that, by any measure, an indica- 
tion that the Applicant was incapable of carrying out his 
duties properly or unduly put the Respondent's property 
at risk. 

The Respondent's complaint with respect to the 
Claremont Town Council's demands was said by the 
Respondent's operations manager to be merely 
procedural but I consider it to be more than that. The 
Town Council demanded that "the concrete apron at the 
rear" of the Respondent's premises "be altered so as to 
convey all liquid wastes deposited thereon to a suitable 

drain". It was the failure to make that structural change 
which led the Council to make its final threat to which 
the Respondent refers. The Applicant says that he men- 
tioned the matter to the Respondent's maintenance 
manager on a number of occasions, but the Respondent 
delayed doing anything because of the costs involved. 
The evidence is that the matter has since been attended to 
by a structural change involving the building of a new 
drain in or near the kitchen as well as changes in the 
cleaning process. That would not suggest that the 
problem was merely a procedural one as the Respondent 
suggests. Furthermore, the Applicant's evidence is that 
problems with the Claremont Town Council were never 
given as a reason for his dismissal and that I accept. 

Overall, I am satisfied that the Applicant's dismissal 
was unfair in an industrial sense. To have dismissed the 
Applicant following the last fire can, in the circum- 
stances, only amount to an arbitrary decision of the kind 
to which the Industrial Relations Act is directed. The 
Applicant now seeks only damages, which I take to be a 
claim for compensation. He does not seek re-employ- 
ment and given the Respondent's attitude to his 
continued employment I cannot think that re-employ- 
ment in the circumstances is appropriate. It is, however, 
appropriate to mention again that the purpose of the 
legislation is not to enable dismissed employees to obtain 
a cash windfall but rather reinstatement in their previous 
employment [see: Max Winkless Pty Ltd v. Bell (1986) 66 
WAIG 847], The Applicant is and, for approximately 
four months, has been employed as a food packer 
earning a wage in the vicinity of $252 per week. His 
remuneration package immediately before his dismissal 
was in the order of $42 000 gross comprising the salary of 
$32 (XX), a car allowance and various other benefits. He 
had been employed by the Respondent for 14 years, in 
which time he says there were no complaints about his 
competence. He did not take long to find alternative 
employment, but it is at a reduced level of income. What 
steps he took to find a better remunerated job were not 
disclosed. He received one month's pay in lieu of notice, 
together with superannuation benefits and it seems some 
other moneys, the details of which the Applicant, some- 
what suprisingly, was unable to give. There was however, 
no suggestion that there were any outstanding con- 
tractual entitlements. The fact that the Applicant was 
allowed to take one month's holiday immediately before 
he was dismissed no doubt afforded him an opportunity 
to order his affairs and ponder his future. Beyond that I 
do not think it can fairly be taken into account [c.f. 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia v. Multicon Engineering (WA) Pty 
Ltd (1980) 60 WAIG 1055]. In all the circumstances I 
consider it appropriate if compensation for his dismissal 
be fixed in the sum of $5 000. Taking into account the 
moneys already received by him that approximates three 
months nett income which having regard to his length of 
service, age and standing in the Respondent's organisa- 
tion accords with recent recognised standards. I do not 
ignore the fact that the Applicant was offered alternative 
employment by the Respondent as a store manager. That 
of course, as the Respondent now acknowledges, is not 
only a demotion but in itself, a dismissal. I do not 
consider it a real option given the Respondent's 
managerial structure because it carried the stigma of a 
dismissal. Furthermore, the offer of employment was 
conditional on the basis that it was to be reviewed at the 
end of 12 months and I think the Applicant was entitled 
to regard that as unsatisfactory given his previous length 
of service. Having been asked to accept that his employ- 
ment was terminated for reasons which have been shown 
to have been unfair, I do not believe the Applicant 
should be expected to mitigate his loss by taking alter- 
native employment with an employer who was insistant 
on dismissing him from his former role. 

Appearances: 
Mr H.W. Dixon (of Counsel) for the Applicant. 
Mr M.L. Greenland (of Counsel) for the Respondent. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 76 of 1987. 

Between Terence Tan, Applicant and Hungry Jacks Pty 
Ltd, Respondent. 

Order. 
HAVING heard Mr H.W. Dixon (of Counsel) on behalf 
of the Applicant and Mr M.L. Greenland (of Counsel) 
on behalf of the Respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, hereby — 

1. Declares that the Applicant was unfairly 
dismissed from the Respondent's employ on 6 
January 1987. 

2. Orders that the Respondent pay to the Appli- 
cant the sum of $5 000 as compensation for the loss 
of employment. 

Dated at Perth this 6th day of May 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 401 of 1987. 

Between Rosemary Waters, Applicant and Vital Group 
trading as Silhouette, Respondent. 

Order. 
HAVING heard Ms R. Waters on her own behalf and Mr 
S. Meszaros on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders:— 

That the application be withdrawn by leave. 

Dated at Perth this 2nd day of June 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 799 of 1987. 

Between Edward Simon Whitlock, Applicant and 
Eclipse Carpet Cleaners, Respondent. 

Order. 
WHEREAS pursuant to the Industrial Relations Act 
1979, I, the undersigned Commissioner of the Western 
Australian Industrial Relations Commission heard and 
determined this matter; and whereas following an appeal 
pursuant to section 49 of the Act but prior to any further 
hearing the Applicant in matter No. 799 of 1986 has 
advised the Commission that the parties have reached a 
settlement of the hitherto outstanding matter in dispute; 
hereby order — 

That application No. 799 of 1986 be dis- 
continued. 

Dated at Perth this 29th day of June 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) outstanding wages. 

Marilyn Ann Wood 
and 

Personalized Tuition Services Pty Ltd. 
Application No. 1199 of 1986. 

Tutor Educational Services 

MR COMMISSIONER G.J. MARTIN. 
Perth 5th day of May 1987 

Wages — Contract of Employment — Terms of Engage- 
ment — Employee Performance — Wage payment 
— Application granted. 

Reasons for Decision. 
THE COMMISSIONER: By this application brought 
pursuant to section 29 of the Industrial Relations Act 
1979, the applicant seeks an Order that the respondent 
pay to her $102, being an alleged benefit under her 
contract of employment not allowed to her by the 
respondent. 

The respondent denies that claim but concedes that an 
amount of $32.00 is due to the applicant. 

This matter was heard in conjunction with application 
No. 1098 of 1986. 

It is the applicant's case that she responded to an 
advertisement for tutors in a local newspaper and as a 
result was interviewed by the respondent's chairman and 
managing director. 

The contract of employment so established was that 
the applicant would work for 20 hours per week, for 10 
weeks at the rate of $8.00 per hour as a tutor to students 
requiring assistance with their studies. 

That contract was not reduced to writing and there 
were no other conditions attached thereto except that the 
applicant reserved the right to work the hours necessary 
to fit in with her own commitments. 

The applicant performed 5.6 hours in assessing 
students' needs and seven hours tutoring and claims 
$102, being those hours at the rate of $8.00 per hour for 
which she has received no payment from the respondent. 

The contract of employment between the parties 
existed for some three weeks in September 1986. 

It was the respondent's case that it had been made 
clear to the applicant during the initial interview that 
payment for work performed was subject to the fulfill- 
ment of certain conditions. 

These conditions are set out in my reasons for decision 
in matter No. 1098 of 1986 and I do not repeat them. 

In addition, I was told that there is another condition 
on termination in the contract of employment between 
the respondent and some of its tutors which is directed at 
actions for recovery which the respondent may take 
against a tutor who endeavours or does take over a 
student on a private basis. 

In the respondent's submission, some of those 
conditions disqualified the applicant from payment for 
all work performed with the exception of tutorials for 
one student for four hours. 

In this matter I find that the contract of employment 
between the parties was in the terms described by the 
applicant and I will allow the claim. 

The minutes of the proposed Order to be made in 
determination of the application now issue and may be 
spoken to by the parties if they so wish, at a time and on a 
day convenient to them and to me. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1199 of 1986. 

Between Marilyn Ann Wood, Applicant and Persona- 
lized Tuition Services Pty Ltd, Respondent. 

Order. 
HAVING heard the applicant on her own behalf and Mr 
K.P. Soia on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders: 

That the respondent shall, within 21 days of the 
date hereof, pay to Marilyn Ann Wood of 5 Tranby 
Court, Beldon, the amount of $102. 

Dated at Perth this 15th day of May 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

SECTION 32 — 

Applications dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Part II — Division 2 — General jurisdiction and power 

of the Commission. 
Section 32 — Application for an Order. 

Central Norseman Gold Corporation Limited 
and 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers. 

No. 431 of 1987. 

GOLD MINING AWARD NO. 21 OF 1967. 
Mining Mining Industry 

COMMISSIONER J.F. GREGOR. 
Perth 24th day of June 1987. 

Allowances — Housing and power subsidy — with- 
drawal by employer from agreement — disputed by 
Union found to be fair and reasonable — Commis- 
sion would not order continuation of an agreement 
made under duress and with no intrinsic merit. 

Reasons for Decision. 
THE COMMISSIONER: On 23 April 1987 the Central 
Norseman Gold Corporation Limited (Central 
Norseman) advised the Commission by way of Notice of 
Application, that miners employed at its mine at 
Norseman had instituted go slow tactics in response to a 
decision by the Company to remove a power subsidy. It 
was said that on 22 April 1987, a 24 hour strike had 
occurred in relation to the same matter and when that 
had ceased, a "go slow" had continued in force. As a 
consequence the Company was continuing to lose 
essential production. The purpose of the Notice of 
Application then filed was to seek an Order from the 
Commission in the following terms: 

That members of the mining division of the 
Respondent Union employed at the Applicant's 
mining operations at Norseman, cease the "go 
slow" or "work regulation" forthwith. 

In an answer filed on 28 April, the Respondent Union, 
while denying that the action alleged by the Central 
Norseman had occurred, agreed that a conference ought 
take place "for the purpose of resolving any 

difficulties". The conference took place on 29 April 1987 
and after hearing the parties, the Commission issued an 
Order which called upon the Union to cease all or any 
action which could be described as industrial action and 
to resume normal operations. It also delineated the 
fundamental dispute between the parties and provided a 
mechanism for its resolution in the following terms: 

That the dispute between the parties, namely 
whether the withdrawal by the employer from an 
agreement made on 19 June 1985 relating to 
payments towards power costs is fair and reason- 
able, to be determined in accordance with section 32 
(6) (b) of the Act. 

On 4 June 1987 the Commission heard argument from 
the parties, the Union leading because the dispute as 
described above went to the question of whether an 
action which had already been taken by the employer was 
fair and reasonable. Before he commenced his submis- 
sions proper, Mr Isherwood summarised events which 
had occurred following the issue of the Commission's 
Order and relating to compliance therewith. It is not 
necessary to recite with particularity the matters he 
raised. It is sufficient to comment that the Commission, 
following upon an investigation it ordered to be con- 
ducted by the Deputy Registrar, was satisfied that there 
had been sufficient compliance with the Order issued on 
29 April 1987 and that in reaching this conclusion it was 
satisfied that the Union had taken every reasonable 
action to advise its members employed by Central 
Norseman of their obligation to recognise and comply 
with the Order. 

He then addressed the substance of the matter in 
dispute and advised that on the 19th day of June 1985, as 
a result of negotiations which took place with Central 
Norseman, an agreement had been reached with the com- 
bined Unions for the payment of what could be described 
as a subsidy on the supply of electrical power. A copy of 
the agreement made between the parties was presented to 
the Commission in Exhibit 12. In brief it records that 
Central Norseman then operated the power station 
supplying power both to company operations and the 
State Energy Commission for distribution and that, as a 
result, it was agreed to supply, free of charge, up to the 
first 400 units of electricity per two monthly SEC invoice 
to employees who lived in Company homes and to 
employees who lived in their own homes. It further 
placed a limit per unit once the unit cost had reached 11 
cents. The translation into money values means that the 
present amount payable under the agreement is $4.38 per 
week. 

In Exhibit 13 the Applicant presented a document 
which was an assurance that had been given that the 
agreement reached with Central Norseman was not 
meant to set a precedent, nor would it be used as a 
bargaining tool for any other claim at Norseman or at 
any other Western Mining Corporation property. Mr 
Isherwood said his purpose in drawing attention to this 
matter was to demonstrate that whatever happened with 
the power agreement at Norseman, that it was a separate 
and distinct arrangement to any which may apply at any 
other operation and that the Union had always regarded 
it as such. 

The Commission was told of events of recent times 
where the Company had expressed concern over the 
power agreement and various rental subsidies and had 
instituted discussions with the Unions with a view to 
adjustment. Mr Isherwood described in detail what had 
occurred during those discussions. It is not necessary to 
recite the events for the purposes of this decision other 
than to say that the thrust of his argument was directed to 
assuring the Commission that there had been 
considerable negotiations between the parties which led 
to an acceptable accommodation between them at 
Kambalda, Windarra and Hill 50. As a result of those 
considerable discussions, there had been various adjust- 
ments made to payments which were received by workers 
— one being the agreement to forego the power subsidy 
in favour of other variations to location allowances. 
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The Union was also anxious to highlight that at the 
various sites the discussions had resulted in different 
arrangements being made to suit the circumstances. In 
respect to Norseman, it was Mr Isherwood's view that 
discussions had taken place concerning the Company 
housing and the range of rents to be paid and that his 
understanding was that the rent issue had been finalised 
but then in addition the Company moved to what was a 
second stage by rescinding the power agreement which 
applied to all employees. The situation at Norseman 
being that, unlike in counterpart discussions at the other 
three sites, the power subsidy was considered by itself 
and this the workers rejected this out of hand. He did not 
accept that there was any justification for the removal. 
The fact that in other areas operated by the Company 
that the workforce had agreed to lose the subsidy should 
not, and could not justify the Norseman workforce 
losing theirs because the agreement and the way in which 
it was made applied to them only. In what was an oblique 
reference to the wage principles he also noted that if an 
employer wished to reduce something which had become 
part and parcel of a worker's wage package, then it had 
to be justified under the principles. He described the 
principle as an incapacity to pay, but the thrust of his 
submission seemed to direct itself to the so-called "de 
facto'' principle and the bar upon an employer making 
pernicious claims to reduce terms and conditions of 
employment. The nub of his argument was that the $4.38 
should remain and be seen to be part and parcel of the 
workers' total remuneration. The entitlement should not 
be removed without justification. 

In his reply, Mr Carter said that it was fundamental to 
the proper determination of the issue that the Commis- 
sion give attention to the well-established principles 
involving managerial prerogative that is, unless it can be 
demonstrated that the employer, by the exercise of his 
rights, makes a decision which imposes unjustifiable 
hardship or patently abuses his rights that the decision 
should not be interfered with. The argument which then 
followed had four heads. 
* First, was the Company by removing a power 

subsidy to the value of $4.38 per week acting 
harshly? 

* Second, in all the circumstances could it be said to 
have acted unfairly? 

* Third, are agreements between Unions and 
employers immutable? 

* Fourth, was the particular agreement reached 
between the Company and its workers at Central 
Norseman ended without proper justification? 

In considerable of the first head of the argument, it 
was said that the proper basis of comparison was to 
consider the average gross earnings of workers at 
Norseman, viz a viz the $4.38 power subsidy in order that 
a perspective could be gained as to the effect of the dis- 
continuance of the allowance on total earnings. Exhibit 
C1 describes the average earnings of various classifica- 
tions for the year 1985/86. It shows that underground the 
average earnings of miners were $48 760, the lowest paid 
being the loco driver whose average earnings were 
$32 500. On the surface, the engine driver was the highest 
paid classification at $35 763 and the lowest paid was the 
ore treatment operator on $25 211. It was put simply that 
in no way could the loss of $4.38 per week be construed 
to impose a hardship upon the workers and to that extent 
the decision was not in fact harsh nor could it be seen to 
be so. 

The second head of the argument goes to the question 
of unfairness. In addressing this it was said that Central 
Norseman cannot be separated from what was described 
as the stable of companies which belong to Western 
Mining Corporation. It was said that an action may be 
described as unfair if the Corporation had decided that 
the workers at Norseman, and them alone, would be 
losers of a power subsidy of $4.38. However, that is not 
what had happened, a description was given of the series 
of negotiations which had taken place in other 
operations within the Corporation's control. In support 

the advocate for Central Norseman produced Exhibit C2 
which is a document describing Company housing and 
power subsidy adjustments which had taken place at 
Kambalda, Windarra, Hill 50 Goldmine and at Central 
Norseman itself. The document describes the range of 
rent increases, the amount of power subsidy which had 
been removed, the total cost to each employee and 
finally, the location allowance which had been granted to 
mitigate the loss to employees. It was said that the whole 
exercise needed to be undertaken because of the effect of 
the financial benefits tax and the need to comply with the 
Company's obligations under that tax. The Exhibit 
reveals that at Kambalda there had been total cost to 
employees ranging from $27.30 to $50.80 and that in 
return a location allowance of $8.40 had been granted. 
At Windarra the range was from $17.20 to $40.20 and a 
location allowance of $21.40 had been granted. At Hill 
50 the total cost was in the range $21.00 to $31.00 and a 
location of $22.70 had been granted while at Central 
Norseman the total cost to an employee was $21.58 and 
the location allowance granted was $17.20. At all of the 
properties the power subsidy had been removed. 

It was on this basis that Mr Carter asserted that what 
had happened at Norseman was in no way different to 
what had occurred elsewhere in the operation. 

In addressing the third head of the argument, Mr 
Carter submitted that it was necessary to establish why 
the subsidy was granted in the first place. He said that 
since 1976 workers at Norseman had not received a 
power subsidy and it was not until May 1985 that a 
subsidy had been demanded. The reason that it had been 
demanded was that in April 1985 SEC power came to 
Kambalda and the subsidy which was then current was 
continued. In 1985 the Resident Manager at Norseman 
met with officials who sought the payment of a power 
subsidy at Norseman because of the continuation of the 
Kambalda subsidy even though that operation by then 
received power from the SEC grid. The subsidy had been 
paid at Kambalda for the previous 10 years but at no time 
during that period had the workers at Norseman asked to 
be paid it. 

In respect to the fourth head of the argument, it was 
said that the situation is that the Western Mining 
Corporation had made a decision, taken part in proper 
negotiations with its workforce in various operations 
including Central Norseman and over 2 000 members of 
the workforce agreed with what was proposed. It was 
said that this is overwhelming evidence that the employer 
had acted in a proper and justifiable manner in ceasing to 
recognise the agreement made in 1985. Mr Carter 
asserted that in the event the Union has not put a case to 
justify the retention of the power of subsidy and it should 
mount a separate claim, if that be its wish, as to why it 
should get a power subsidy at Norseman when such a 
subsidy is not paid at any other operation. 

To support the submissions on behalf of the 
Company, evidence was called from Peter Craig 
Teasdale. Mr Teasdale is the Resident Manager at 
Central Norseman and was in that position in 1985 when 
negotiations for the power subsidy took place. In 
examination in chief and cross examination he described 
the events which then took place. He said in 1985 he met 
with a number of Union representatives and conducted 
negotiations concerning the payment of the power 
subsidy. He said that the reason given to him as to why a 
subsidy ought to be granted was that the circumstances in 
Norseman were the same as they then existed in 
Kambalda in that the SEC had taken over the distri- 
bution of power in and the subsidy which Kambalda 
employees enjoyed was still paid. The same situation 
existed in Norseman and that was the reason why the 
subsidy was required. In response to questions from Mr 
Isherwood, he related events occurring around 19 June 
1985 saying that a series of meetings had taken place and 
that when the final decision was made to pay the allow- 
ance that all of the workers were "sitting on the grass 
while they (the representatives) came back and spoke to 
me". He had attempted to conduct negotiations with the 
officials but the Union members had remained on strike 
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while those negotiations were concluded. Later in his 
evidence he advised how the current situation had come 
to pass when he had received instructions concerning the 
Corporation's view on fringe benefits and the reason for 
elimination of subsidies. He had instituted a series of 
discussions with the workforce. They had taken place 
commencing in mid-March and ending in April. He had 
thought he had obtained final agreement on 8 April and 
that the agreement had been a product of genuine 
negotiations which had discussed a number of matters 
and on which a mutually acceptable solution had been 
reached. 

Before turning to my analysis of the submissions of the 
parties, I need to give some attention to the dicta which 
needs to be applied in questions of management preroga- 
tive. I refer to a matter before the Commission in Court 
Session in No. 758 of 1986 between Amalgamated Metal 
Workers and Shipwrights Union of Western Australian 
and Others, Applicants and Robe River Iron Associates, 
Respondent (1987 67 WAIG 2). This case, commonly 
known as the Robe River Case, was centred around the 
prerogative of management to change existing practices, 
arrangements and deals which were in place in its Robe 
River operations. The Commission in Court Session, 
when conducting the review necessary to decide the 
matter, observed that the philosophy of Industrial 
Tribunals is founded on the historical rights of people to 
conduct their own business within the law, to employ 
whom ever they like, and be employed by whom ever 
they like. The decisions of the three Commissioners on 
the Bench then each went into considerable detail of the 
origina, development and acceptance by Tribunals of 
their role in matters affecting management prerogative. 

The subject matter of the decision of the Commission 
in Application No. 758 of 1986 was again a question in a 
further matter involving the Robe River in CR676 of 
1986 [The Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, Claimant and 
Robe River Iron Associates, Respondent (decision 
unreported)], when the Commission in Court Session 
similarly constituted to that in Application No. 758 of 
1986 found it necessary to further clarify the dicta laid 
down by it in that case. The clarification is, in my view, 
important and adds a further dimension to the dicta laid 
down in Application No. 758 of 1986. 

The relevant portion of the text commences on page 11 
of the decision and is as follows: 

Our experience in the overall dispute which 
erupted in August 1986 and on which the instant 
case is but another facet, compels us to observe that 
industrial issues cannot be addressed from within 
the constraints of the common law alone. Our 
warrant is unequivocal. The Commission cannot be 
fettered by any concept which if followed blindly 
would militate against the command of section 26 
(a) of the Act, that we shall act according to equity, 
good conscience and the substantial merits of the 
case without regard to technicalities or legal forms. 
To this end the evocation of managerial prerogative 
should not precipitate the Commission's rigid 
adherence to an adversarial format in a hearing as is 
entrenched in the common law. Our view is in line 
with that expressed by Watson J. in Australian Iron 
and Steel Pty Ltd v. the Federated Iron Workers 
Association of Australia, New South Wales 
Division: 

. . . industrial disputes such as this are not 
determined by strict application of any rule 
involving onus of proof, nor can the scales be 
tipped by whatever advantage is gained or lost 
by one side or the other commencing the case. 

[(1977) AR (NSW) p. 739] 

But the impact of the principle of managerial 
prerogative is not limited to the issue of the burden 
to be discharged in arbitration; it is central to the 
relationship between the parties. Managerial 
prerogative is not a sword which can be wielded in 
wanton disregard of the industrial consequences nor 

is it a shield to hide behind. An employer has a 
responsibility to manage fairly. Almost any 
initiative that an employer may take can be clothed 
in the ubiquity of managerial prerogative. To 
espouse this principle does not relieve the employer 
of the obligation to justify the effect where a change 
is instituted to some longstanding custom or 
practice. Managerial prerogative is not a short cut to 
arbitration without consultation on the assumption 
that the Union will carry the onus of proving that 
this longstanding arrangement should continue. The 
fundamental question of whether or not a proposed 
change makes onerous or unsafe demands on 
employees must be addressed. In the first instance 
the employer carries the burden of justifying that 
the change is reasonable. Finally parties must keep 
in mind the requirements of section 32 of the Act 
and thereby the duty imposed on all to endeavour to 
settle their differences by conciliation before 
resorting to the arbitral process. 

It now remains for me to analyse the submissions and 
evidence that have been put in this case. It is obvious 
from them that the criteria on whether the action by 
Central Norseman was onerous or unsafe are not subject 
to question. However, as Mr Carter submitted, the issues 
go further to the question of harshness in the removal of 
the $4.38 per week, any unfairness in the way in which 
the removal of the power subsidy took place, and finally, 
the question of whether agreements once made are 
inviolate. 

It is patently obvious that the removal of the subsidy 
itself from the miners who receive wages of the order 
described in Exhibit C1 cannot be harsh, nor is it 
pernicious in the matter contemplated in a so-called de 
facto wage principle [see State Review of National Wage 
Decision 1983 (63 WAIG 2207 at 2209)]. However, the 
action may have been unfair on the basis of the dicta 
cited above if proper consultation did not take place. 

In determination of this crucial aspect of the case I find 
that there is nothing in the submission of the Union to 
give me assistance. The matter is dealt with in the 
evidence of Mr Teasdale and in the absence of evidence 
to the contrary I am obliged to accept his statement that 
he had conducted discussions with the Union representa- 
tives involved over a period of almost a month and that 
during those discussions some adjustments to the 
Company's position had taken place leading to what he 
described as an agreement on 8 April 1987. If such dis- 
cussions had not taken place, there would be valid 
grounds to criticise the employer that it had tried to 
change longstanding agreements without the level of 
consultation which is essential as far as this Commission 
is concerned when changing such agreements. It follows 
from this that it is well accepted that agreements made 
between parties for industrial relations purposes can be 
changed. In fact, it occurs every day when the parties are 
confronted with changed circumstances. Changed 
circumstances can affect both the employer and the 
employee, the critical issue being that if a party wishes to 
change an agreement that they must give appropriate 
notice to enable discussions to take place and the 
opportunity for resolution of any disagreement, if it 
exists at the end of those discussions, in accordance with 
the terms of the Industrial Relations Act. 

There is one final observation I feel compelled to make 
in this case. It is important I do so because it has helped 
tip the balance in favour of the decision I hereafter 
announce. The undisputed evidence of Mr Teasdale is 
that there is no real basis for the payment of a power 
subsidy allowance at Norseman. It was a claim for 
nothing more than a comparative allowance with 
Kambalda. But particularly, it arose and was imposed 
upon the employer by strike action. To that extent, the 
original agreement was made at the muzzle of gun and it 
would be improper of this Commission to use its powers 
now to order it to be continued when it had no real basis 
in merit in the first place. The question posed in point 1 
of the Order issued on 29 April 1987 will be answered in 
the affirmative. Order accordingly. 
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Appearances: 
Mr S.J. Carter on behalf of the applicant. 
Mr J. Isherwood on behalf of the respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 431 of 1987. 

Between Central Norseman Gold Corporation Limited, 
Applicant and the Australian Workers' Union, 
West Australian Branch, Industrial Union of 
Workers, Respondent. 

Declaration. 
HAVING heard Mr S.J. Carter on behalf of the appli- 
cant and Mr J. Isherwood on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
declares — 

That the withdrawal by the applicant from an 
agreement made between it and the respondent on 
19 June 1985 relating to payments towards power 
costs was fair and reasonable. 

Dated at Perth this 24th day of June 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Relations Act 1979 on the matter of contributions by the 
respondent employer to a superannuation scheme for 
those of its employees members of or eligible to be 
members of the applicant organisations and; whereas the 
applicants and the respondent agreed that there would be 
such contributions made by the respondent; now there- 
fore, I, the undersigned Commissioner of the Western 
Australian Industrial Relations Commission, being' 
satisfied that the terms of the agreement between the 
parties comply with the Superannuation Principle 
enunciated by the Commission in Court Session on the 
25th day of March 1987 in General Order matter No. 
1195 of 1986, do hereby order — 

That Centurian Industries Limited shall on behalf 
of employees employed by it and who are members 
of or eligible to be members of the applicant 
organisations hereto, pay to the trustees of the 
"Metal Unions' Superannuation Trust" contribu- 
tions at the rate of 1.5 per cent of each such 
employee's recognised earnings,, as defined by the 
rules of the aforesaid Trust, from the 1st day of July 
1987 and a further contribution at the rate of 1.5 per 
cent of those earnings as from the 1st day of January 
1988. 

Dated at Perth this 15th day of June 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 875 of 1986. 

Between the Swan Brewery Company Limited, Appli- 
cant and the Breweries and Bottleyards Employees' 
Industrial Union of Workers of Western Australia 
and Others, Respondents. 

Order. 
THE COMMISSION, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the application is withdrawn by leave. 

Dated at Perth this 4th day of May 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

CONFERENCES — 

Matters arising out of — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C356 of 1987. 

Between Amalgamated Metal Workers' and Shipwrights 
Union of Western Australia and Australasian 
Society of Engineers, Moulders and Foundry 
Workers, Industrial Union of Workers, Western 
Australian Branch, Applicants and Centurian 
Industries Limited, Respondent. 

Order. 
WHEREAS a conference was held between representa- 
tives of the abovementioned parties in Perth on the 15th 
day of June 1987, pursuant to section 44 of the Industrial 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C318 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Amalgamated Metal- 
workers and Shipwrights Union of Western 
Australia and Electrical Trades Union of Workers 
of Australia (Western Australian Branch), Perth, 
Applicants and the Honourable Minister for Works, 
Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 16th 
day of June 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Government Engineering Trades Award Nos. 29, 30 
and 31 of 1961 and 3 of 1962 as amended, employees 
who are employed by the Respondent on the 
Belmont High School Extensions site, Belmont WA 
shall be paid a site allowance of 65 cents per hour for 
each hour worked in lieu of payments for confined 
space, dirty work, fumes, wet underfoot and the 
handling of secondhand timber. This order shall 
take effect as from the commencement of the 
project and shall terminate on the completion of the 
project. 

Dated at Perth this 17th day of June 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C311(1) of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Honourable Minister 
for Transport and Others and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; the Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch; the 
Construction, Mining and Energy Workers' Union 
of Australia, Western Australian Branch; the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth; the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch; 
the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
Branch, Union of Workers; the Seamen's Union of 
Australia, West Australia Branch; the Operative 
Painters' and Decorators' Union of Australia, 
Western Australian Branch, Union of Workers; the 
Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial 
Union of Workers; the West Australian Shop 
Assistants and Warehouse Employees' Industrial 
Union of Workers, Perth; and Transport Workers' 
Union of Australia, Industrial Union of Workers, 
Western Australian Branch. 

WHEREAS a conference was held in Perth on the 4th 
day of June 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas agreement was reached 
between the parties at the said conference; and whereas 
the said agreement affects a number of awards of this 
Commission; now therefore, I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission being satisfied that the terms of 
that agreement conform with the Principles enunciated 
by the Commission in Court Session in General Order 
matter No. 1195 of 1986 and pursuant to the powers con- 
ferred under the said Act, do hereby publish a memoran- 
dum of the terms of the agreement as it affects the "Ship 
Painters and Dockers" Award No. 29 of 1960 as varied. 

Dated at Perth this 4th day of June 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Memorandum of Terms of Agreement. 
Notwithstanding the provisions of Clause 4.—Rates of 

Wages in Division II, subclause (1) of Clause 14.— 
Attendance Money in Division III and Clause 2.—Rates 
of Wages in Division IV of the Ship Painters and Dockers 
Award No. 29 of 1960 the following provisions shall 
apply as from the beginning of the first pay period 
commencing on or after the 10th day of March 1987 
except where otherwise specified. 
Division II — This Division shall apply to Permanent 
Employees as defined in Clause 17.—Definitions of 
Division I of this Award except where otherwise 
provided. 

4.—Rates of Wages. 
(1) The following shall be the minimum rates of wages 

payable to employees employed under this Division:— 
Per Week 

$ 
(a) Rigger 304.40 
(b) General Hand 266.20 
(c) Employees engaged on ship repairs 

other than those who, by arrange- 
ment between the union and 
employer work a 35 hour week shall 
be paid the following additional rate 7.60 

67 W.A.I.G. 

(2) Leading Hands — The following additional rates 
shall be paid to:— 

Per Hour 
$ 

(a) Leading Hands employed by the 
Fremantle Port Authority and the 
State Shipping Services:— 
(i) in charge of 10 employees or 

less, an additional rate of 19.80 
(ii) in charge of more than 10 

employees, an additional rate of 21.60 
(b) Other Leading Hands 21.60 

(3) Notwithstanding the provisions of subclauses (1) 
and (2) hereof the following shall be the minimum rates 
of wages payable to employees in the Inner Harbour: 

Per Week 
$ 

(a) Rigger 365.40 
(b) General Hand 359.60 
(c) Sub-foreman — State Shipping 

Service Riggers' Loft 377.60 

Division III — This Division shall apply to employees 
who are employed as "Registered Casual Employees" 
and "Unregistered Casual Employees" as defined in 
Clause 17.—Definitions of Division I of this Award 
except where otherwise provided. 

14.—Attendance Money. 
(1) Registered casual employees who attend at the 

recognised pick-up centre and who make themselves 
available for engagement in accordance with the terms of 
this award shall, if not engaged to commence work 
before 12.30 p.m., be paid $14.75 for each such 
attendance as from the 4th day of May 1987. 

(2) The liability for payment of attendance money for 
each attendance at the pick-up since the last day of 
employment of the said worker, and for which no 
engagement for work on the day of engagement 
occurred, shaU be borne by the employer who ultimately 
engages the worker concerned. Provided, however, that 
the liability herein referred to shall be deemed to have 
been satisfied by the payment by the employer aforesaid 
— at the time of engaging the worker — to the Fremantle 
Port Authority of all moneys for the time being payable 
as service charges under the regulations from time to time 
made or purporting to have been made in pursuance of 
the power in that behalf contained in the Fremantle Port 
Authority Act 1976. 

Division IV — Ship Building and/or Repairing. 

2.—Rates of Wages. 
(1) The minimum weekly rates of wages for employees 

bound by this Division shall be:— 
Per Week 

$ 

(a) (i) Rigger Certificated 302.90 
(ii) Rigger not Certificated 288.90 

(b) General Hand 263.80 
(c) In any week when ship repair is 

performed the parties may agree to 
the payment of a ship repair allow- 
ance to compensate for the 
disabilities associated with that 
work. The allowance agreed upon 
shall be in lieu of the provisions of 
Clause 3.—Special Rates, of 
Division I of this award. 
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(2) Leading Hands: In addition to the appropriate 
total rate prescribed in this clause, a leading hand shall be 
paid: 

Per Week 
$ 

(a) if placed in charge of not less than 
three and not more than 10 other 
employees 14.20 

(b) if placed in charge of more than 10 
and not more than 20 other 
employees 21.80 

(c) if placed in charge of more than 20 
other employees 28.10 

(3) A casual employee shall mean an employee who is 
engaged and paid as such, and shall be paid 20 per cent of 
the ordinary rate in addition to the ordinary rate for the 
calling in which he is engaged. 
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Port Authority) Award 1968 Nos. 42 and 48 of 1968 the 
following rates of pay shall apply from the beginning of 
the first pay period commencing on or after the 10th day 
of March 1987. 
Classification: Per Week 

$ 
(1) Blacksmith in Workshop 368.35 
(2) Fitter, Turner, Battery Fitter, Machinist 

First Class, Welder First Class, Automotive 
Electrical Fitter, Motor Mechanic, Plant 
Mechanic, Electrical Fitter and/or Armature 
Winder and Electrical Installer 367.75 

(3) Welder Special Class 369.40 
(4) Welder Second Class 355.15 
(5) Welder Third Class 354.20 
(6) Tool Storemen 357.15 
(7) Blacksmith's Striker 354.90 
(8) Tradesman's Assistant 353.20 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C311(2) of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Honourable Minister 
for Transport and Others and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; the Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch; the 
Construction, Mining and Energy Workers' Union 
of Australia, Western Australian Branch; the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth; the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch; 
the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
Branch, Union of Workers; the Seamen's Union of 
Australia, West Australia Branch; the Operative 
Painters' and Decorators' Union of Australia, 
Western Australian Branch, Union of Workers; the 
Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial 
Union of Workers; the West Australian Shop 
Assistants and Warehouse Employees' Industrial 
Union of Workers, Perth; and Transport Workers' 
Union of Australia, Industrial Union of Workers, 
Western Australian Branch. 

WHEREAS a conference was held in Perth on the 4th 
day of June 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas agreement was reached 
between the parties at the said conference; and whereas 
the said agreement affects a number of awards of this 
Commission; now therefore, I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission being satisfied that the terms of 
that agreement conform with the Principles enunciated 
by the Commission in Court Session in General Order 
matter No. 1195 of 1986 and pursuant to the powers con- 
ferred under the said Act, do hereby publish a memoran- 
dum of the terms of the agreement as if affects the 
"Engineering Trades (Fremantle Port Authority)" 
Award Nos. 42 and 48 of 1968 as varied. 

Dated at Perth this 4th day of June 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Memorandum of Terms of Agreement. 
Notwithstanding the provisions of Part I of the First 

Schedule — Wages of the Engineering Trades (Fremantle 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C311(3) of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Honourable Minister 
for Transport and Others and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; the Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch; the 
Construction, Mining and Energy Workers' Union 
of Australia, Western Australian Branch; the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth; the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch; 
the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
Branch, Union of Workers; the Seamen's Union of 
Australia, West Australia Branch; the Operative 
Painters' and Decorators' Union of Australia, 
Western Australian Branch, Union of Workers; the 
Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial 
Union of Workers; the West Australian Shop 
Assistants and Warehouse Employees' Industrial 
Union of Workers, Perth; and Transport Workers' 
Union of Australia, Industrial Union of Workers, 
Western Australian Branch. 

WHEREAS a conference was held in Perth on the 4th 
day of June 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas agreement was reached 
between the parties at the said conference; and whereas 
the said agreement affects a number of awards of this 
Commission; now therefore, I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission being satisfied that the terms of 
that agreement conform with the Principles enunciated 
by the Commission in Court Session in General Order 
matter No. 1195 of 1986 and pursuant to the powers con- 
ferred under the said Act, do hereby publish a memoran- 
dum of the terms of the agreement as it affects the 
"Wharves and Ships' Watchmen's" Award No. 4 of 
1982 as varied. 

Dated at Perth this 4th day of June 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 
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Memorandum of Terms of Agreement. 
Notwithstanding the provisions of subclauses (1) and 

(2) of Clause 7.—Rates of Pay, and subclauses (1) and (2) 
of Clause 14.—Attendance Money, of the "Wharves and 
Ships' Watchmen's" Award No. 4 of 1982 the following 
provisions shall apply as from the beginning of the first 
pay period commencing on or after 10 March 1987 except 
where otherwise specified. 

Clause 7.—Rates of Pay. 
(1) Subject to the provisions of subclause (2) of this 

clause the minimum hourly rate of wage to be paid to 
employees covered by this award shall be as follows: 

Per Hour 
$ 

(a) Hold watchman employed in 
conjunction with the loading or 
unloading of cargo 11.61 

(b) Other watchman or gatekeeper 11.23 
(2) The minimum hourly rate of wage to be paid to 

employees covered by this award employed other than in 
the Port of Fremantle shall be as follows: 

Per Hour 
$ 

(a) Hold watchman employed in 
conjunction with the loading or 
unloading of cargo 11.66 

(b) Other watchman or gatekeeper 11.48 

Clause 14.—Attendance Money. 
(1) A watchman on the "A" Register who makes 

himself available at the Engagement Centre between the 
hours of 7.15 a.m. and 8.15 a.m. on any day Monday to 
Friday inclusive (holidays excepted) and who fails to gain 
employment on day shift on that day shall be paid by 
AEWL attendance money of $14.75. 

(2) A watchman on the "B" Register who makes 
himself available at the Engagement Centre on any day at 
the request of the Labour Officer and who fails to gain 
employment on that day shall be paid attendance money 
of $14.75. 

(3) The attendance money prescribed in subclauses (1) 
and (2) of this clause shall have effect on and from the 
4th day of May 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C311(4) of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Honourable Minister 
for Transport and Others and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; the Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch; the 
Construction, Mining and Energy Workers' Union 
of Australia, Western Australian Branch; the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth; the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch; 
the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
Branch, Union of Workers; the Seamen's Union of 
Australia, West Australia Branch; the Operative 
Painters' and Decorators' Union of Australia, 
Western Australian Branch, Union of Workers; the 
Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial 
Union of Workers; the West Australian Shop 
Assistants and Warehouse Employees' Industrial 
Union of Workers, Perth; and Transport Workers' 
Union of Australia, Industrial Union of Workers, 
Western Australian Branch. 

WHEREAS a conference was held in Perth on the 4th 
day of June 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas agreement was reached 
between the parties at the said conference; and whereas 
the said agreement affects a number of awards of this 
Commission; now therefore, I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission being satisfied that the terms of 
that agreement conform with the Principles enunciated 
by the Commission in Court Session in General Order 
matter No. 1195 of 1986 and pursuant to the powers con- 
ferred under the said Act, do hereby publish a memoran- 
dum of the terms of the agreement as it affects the 
"Fremantle Port Authority Deckhands and Deckboys" 
Award No. 21 of 1971 as varied. 

Dated at Perth this 4th day of June 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Memorandum of Terms of Agreement. 
Notwithstanding the provisions of subclause (1) of 

Clause 9.—Rates of Pay of the Fremantle Port Authority 
Deckhands and Deckboys Award No. 21 of 1971 the 
following shall apply from the beginning of the first pay 
period commencing on or after the 10th day of March 
1987. 

9.—Rates of Pay. 
(1) The rate of pay for adult workers covered by this 

award shall not be less than $364.30. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C311 (5) of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Honourable Minister 
for Transport and Others and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; the Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch; the 
Construction, Mining and Energy Workers' Union 
of Australia, Western Australian Branch; the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth; the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch; 
the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
Branch, Union of Workers; the Seamen's Union of 
Australia, West Australia Branch; the Operative 
Painters' and Decorators' Union of Australia, 
Western Australian Branch, Union of Workers; the 
Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial 
Union of Workers; the West Australian Shop 
Assistants and Warehouse Employees' Industrial 
Union of Workers, Perth; and Transport Workers' 
Union of Australia, Industrial Union of Workers, 
Western Australian Branch. 

WHEREAS a conference was held in Perth on the 4th 
day of June 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas agreement was reached 
between the parties at the said conference; and whereas 
the said agreement affects a number of awards of this 
Commission; now therefore, I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission being satisfied that the terms of 
that agreement conform with the Principles enunciated 
by the Commission in Court Session in General Order 
matter No. 1195 of 1986 and pursuant to the powers con- 
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ferred under the said Act, do hereby publish a memoran- 
dum of the terms of the agreement as it affects the 
"Building Trades (Fremantle Port Authority)" Award 
No. 31B of 1966 as varied. 

Dated at Perth this 4th day of June 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Memorandum of Terms of Agreement. 
Notwithstanding the provisions of subclause (1) of 

Clause 9.—Wages of the Building Trades (Fremantle 
Port Authority) Award 1968, No. 31B of 1966 the 
following rate of pay shall apply from the beginning of 
the first pay period commencing on or after the 10th day 
of March 1987. 

Per Week 
$ 

(1) Tradesmen — Carpenters and Joiners, 
Painters, Signwriters and Plumbers 367.75 
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Memorandum of Terms of Agreement. 
Notwithstanding the provisions of subclause (1) of 

Clause 24.—Wages of the Engine Drivers (Government) 
Award, No. A5 of 1983 the following rates of pay shall 
apply from the beginning of the first pay period 
commencing on or after the 10th day of March 1987 to 
employees of the Fremantle Port Authority and to those 
persons employed by the Hon Minister for Works who at 
that date were in receipt of the same wages as such 
employees. 

Per Week 
$ 

Operators of Equipment as Specified 
(1) Slipway winch driver and crane driver 

PWD Slipway Fremantle 363.35 
(2) Electric Crane Driver Fremantle Port 

Authority 360.95 
(3) Pile Driver Fremantle Port Authority 361.25 
(4) Mobile Crane Driver Fremantle Port 

Authority 363.35 
(5) Floating Crane Fremantle Port 

Authority 366.35 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C311(6) of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Honourable Minister 
for Transport and Others and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; the Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch; the 
Construction, Mining and Energy Workers' Union 
of Australia, Western Australian Branch; the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth; the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch; 
the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
Branch, Union of Workers; the Seamen's Union of 
Australia, West Australia Branch; the Operative 
Painters' and Decorators' Union of Australia, 
Western Australian Branch, Union of Workers; the 
Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial 
Union of Workers; the West Australian Shop 
Assistants and Warehouse Employees' Industrial 
Union of Workers, Perth; and Transport Workers' 
Union of Australia, Industrial Union of Workers, 
Western Australian Branch. 

WHEREAS a conference was held in Perth on the 4th 
day of June 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas agreement was reached 
between the parties at the said conference; and whereas 
the said agreement affects a number of awards of this 
Commission; now therefore, I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission being satisfied that the terms of 
that agreement conform with the Principles enunciated 
by the Commission in Court Session in General Order 
matter No. 1195 of 1986 and pursuant to the powers con- 
ferred under the said Act, do hereby publish a memoran- 
dum of the terms of the agreement as it affects the 
"Engine Drivers (Government)" Award No. A5 of 1983 
as varied. 

Dated at Perth this 4th day of June 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C311(7) of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Honourable Minister 
for Transport and Others and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; the Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch; the 
Construction, Mining and Energy Workers' Union 
of Australia, Western Australian Branch; the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth; the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch; 
the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
Branch, Union of Workers; the Seamen's Union of 
Australia, West Australia Branch; the Operative 
Painters' and Decorators' Union of Australia, 
Western Australian Branch, Union of Workers; the 
Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial 
Union of Workers; the West Australian Shop 
Assistants and Warehouse Employees' Industrial 
Union of Workers, Perth; and Transport Workers' 
Union of Australia, Industrial Union of Workers, 
Western Australian Branch. 

WHEREAS a conference was held in Perth on the 4th 
day of June 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas agreement was reached 
between the parties at the said conference; and whereas 
the said agreement affects a number of awards of this 
Commission; now therefore, I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission being satisfied that the terms of 
that agreement conform with the Principles enunciated 
by the Commission in Court Session in General Order 
matter No. 1195 of 1986 and pursuant to the powers con- 
ferred under the said Act, do hereby publish a memoran- 
dum of the terms of the agreement as it affects the 
"Storemen (Government)" Award No. 20 of 1969 as 
varied. 

Dated at Perth this 4th day of June 1987. 

[L.S.] 
(Sgd.) G.J. MARTIN, 

Commissioner. [L.S.] 
(Sgd.) G.J. MARTIN, 

Commissioner. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

Memorandum of Terms of Agreement. 
Notwithstanding the provisions of paragraph (b) of 

subclause (1) of Clause 20.—Wages of the "Storemen 
(Government)" Award No. 20 of 1969, the following 
rates of pay shall apply from the beginning of the first 
pay period commencing on or after the 10th day of 
March 1987 to employees of the Fremantle Port 
Authority and to those persons employed by the Western 
Australian Coastal Shipping Commission who at that 
date were in receipt of the same wages as such employees. 

Per Week 
$ 

(1) Storeman Grade 1 360.25 
(2) Storeman Grade 2 360.75 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C311(8) of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Honourable Minister 
for Transport and Others and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; the Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch; the 
Construction, Mining and Energy Workers' Union 
of Australia, Western Australian Branch; the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth; the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch; 
the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
Branch, Union of Workers; the Seamen's Union of 
Australia, West Australia Branch; the Operative 
Painters' and Decorators' Union of Australia, 
Western Australian Branch, Union of Workers; the 
Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial 
Union of Workers; the West Australian Shop 
Assistants and Warehouse Employees' Industrial 
Union of Workers, Perth; and Transport Workers' 
Union of Australia, Industrial Union of Workers, 
Western Australian Branch. 

WHEREAS a conference was held in Perth on the 4th 
day of June 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas agreement was reached 
between the parties at the said conference; and whereas 
the said agreement affects a number of awards of this 
Commission; now therefore, I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission being satisfied that the terms of 
that agreement conform with the Principles enunciated 
by the Commission in Court Session in General Order 
matter No. 1195 of 1986 and pursuant to the powers con- 
ferred under the said Act, do hereby publish a memoran- 
dum of the terms of the agreement as it affects the 
"Painters (Government Shipping)" Award No. 32 of 
1961 as varied. 

Dated at Perth this 4th day of June 1987. 

(Sgd.) G.J. MARTIN, 
[U.S.] Commissioner. 

Memorandum of Terms of Agreement. 
Notwithstanding the provisions of Clause 6.—Rates of 

Pay of the Painters (Government) Shipping Award No. 
32 of 1961 the following rate of pay shall apply from the 
beginning of the first pay period commencing on or after 
the 10th day of March 1987 to employees of the Hon 
Minister for Works and the Western Australian Coastal 

Shipping Commission who at that date were in receipt of 
a wage assessed having regard to that applicable to like 
employees of the Fremantle Port Authority. 

Per Week 
$ 

Painter 370.35 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C311(9) of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Honourable Minister 
for Transport and Others and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; the Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch; the 
Construction, Mining and Energy Workers' Union 
of Australia, Western Australian Branch; the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth; the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch; 
the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
Branch, Union of Workers; the Seamen's Union of 
Australia, West Australia Branch; the Operative 
Painters' and Decorators' Union of Australia, 
Western Australian Branch, Union of Workers; the 
Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial 
Union of Workers; the West Australian Shop 
Assistants and Warehouse Employees' Industrial 
Union of Workers, Perth; and Transport Workers' 
Union of Australia, Industrial Union of Workers, 
Western Australian Branch. 

WHEREAS a conference was held in Perth on the 4th 
day of June 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas agreement was reached 
between the parties at the said conference; and whereas 
the said agreement affects a number of awards of this 
Commission; now therefore, I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission being satisfied that the terms of 
that agreement conform with the Principles enunciated 
by the Commission in Court Session in General Order 
matter No. 1195 of 1986 and pursuant to the powers con- 
ferred under the said Act, do hereby publish a memoran- 
dum of the terms of the agreement as it affects the 
"Catering Employees and Tea Attendants 
(Government)" Award No. 34 of 1981 as varied. 

Dated at Perth this 4th day of June 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Memorandum of Terms of Agreement. 
Notwithstanding the provisions of Clause 22.—Wages 

of the Catering Employees and Tea Attendants 
(Government) Award 1982, No. 34 of 1981 the following 
rates of pay shall apply from the beginning of the first 
pay period commencing on or after the 10th day of 
March 1987 to employees of the Fremantle Port 
Authority. 
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Per Week 

Classification 
(1) Other Cooks 
(2) Tea Attendant 
(3) General Hand 

Classification 
321.20 (1) Cleaner 
312.20 (2) Window Cleaner 
312.20 (3) Watchmen 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C311(10) of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Honourable Minister 
for Transport and Others and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; the Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch; the 
Construction, Mining and Energy Workers' Union 
of Australia, Western Australian Branch; the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth; the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch; 
the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
Branch, Union of Workers; the Seamen's Union of 
Australia, West Australia Branch; the Operative 
Painters' and Decorators' Union of Australia, 
Western Australian Branch, Union of Workers; the 
Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial 
Union of Workers; the West Australian Shop 
Assistants and Warehouse Employees' Industrial 
Union of Workers, Perth; and Transport Workers' 
Union of Australia, Industrial Union of Workers, 
Western Australian Branch. 

WHEREAS a conference was held in Perth on the 4th 
day of June 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas agreement was reached 
between the parties at the said conference; and whereas 
the said agreement affects a number of awards of this 
Commission; now therefore, I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission being satisfied that the terms of 
that agreement conform with the Principles enunciated 
by the Commission in Court Session in General Order 
matter No. 1195 of 1986 and pursuant to the powers con- 
ferred under the said Act, do hereby publish a memoran- 
dum of the terms of the agreement as it affects the 
"Cleaners and Caretakers (Government)" Award No. 32 
of 1975 as varied. 

Dated at Perth this 4th day of June 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Memorandum of Terms of Agreement. 
Notwithstanding the provisions of subclause (1) of 

Clause 20.—Wages of the Cleaning and Caretakers 
(Government) Award 1975 No. 32 of 1975 the following 
rates of pay shall apply from the beginning of the first 
pay period commencing on or after the 10th day of 
March 1987 to employees of the Fremantle Port 
Authority. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C311(ll) of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Honourable Minister 
for Transport and Others and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; the Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch; the 
Construction, Mining and Energy Workers' Union 
of Australia, Western Australian Branch; the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth; the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch; 
the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
Branch, Union of Workers; the Seamen's Union of 
Australia, West Australia Branch; the Operative 
Painters' and Decorators' Union of Australia, 
Western Australian Branch, Union of Workers; the 
Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial 
Union of Workers; the West Australian Shop 
Assistants and Warehouse Employees' Industrial 
Union of Workers, Perth; and Transport Workers' 
Union of Australia, Industrial Union of Workers, 
Western Australian Branch. 

WHEREAS a conference was held in Perth on the 4th 
day of June 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas agreement was reached 
between the parties at the said conference; and whereas 
the said agreement affects a number of awards of this 
Commission; now therefore, I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission being satisfied that the terms of 
that agreement conform with the Principles enunciated 
by the Commission in Court Session in General Order 
matter No. 1195 of 1986 and pursuant to the powers con- 
ferred under the said Act, do hereby publish a memoran- 
dum of the terms of the agreement as it affects the 
"Outstation Pilot Crews — Harbour and Light 
Department" Award No. 4 of 1981 as varied. 

Dated at Perth this 4th day of June 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Memorandum of Terms of Agreement. 
Notwithstanding the provisions of Clause 5.—Rates of 

Pay of the Outstation Pilot Crews — Harbour and Light 
Department Award 1981 No. 4 of 1981, the following 
shall apply from the beginning of the first pay period 
commencing on or after the 10th day of March 1987. 
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5.—Rates of Pay. 
The following shall be the minimum rates payable to 

employees covered by this award: 
Per Week 

$ 
Launch Master 394.63 
Deck Hand 364.30 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C311(12)of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Honourable Minister 
for Transport and Others and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; the Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch; the 
Construction, Mining and Energy Workers' Union 
of Australia, Western Australian Branch; the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth; the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch; 
the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
Branch, Union of Workers; the Seamen's Union of 
Australia, West Australia Branch; the Operative 
Painters' and Decorators' Union of Australia, 
Western Australian Branch, Union of Workers; the 
Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial 
Union of Workers; the West Australian Shop 
Assistants and Warehouse Employees' Industrial 
Union of Workers, Perth; and Transport Workers' 
Union of Australia, Industrial Union of Workers, 
Western Australian Branch. 

WHEREAS a conference was held in Perth on the 4th 
day of June 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas agreement was reached 
between the parties at the said conference; and whereas 
the said agreement affects a number of awards of this 
Commission; now therefore, I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission being satisfied that the terms of 
that agreement conform with the Principles enunciated 
by the Commission in Court Session in General Order 
matter No. 1195 of 1986 and pursuant to the powers con- 
ferred under the said Act, do hereby publish a memoran- 
dum of the terms of the agreement as it affects the 
"Transport Workers (Government)" Award No. 2A of 
1952 as varied. 

Dated at Perth this 4th day of June 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.-] Commissioner. 

Memorandum of Terms of Agreement. 
Notwithstanding the provisions of subclause (1) of 

Clause 5.—Wages of the "Transport Workers 
(Government)" Award No. 2A of 1952 the following 
rates of pay shall apply from the beginning of the first 
pay period commencing on or after the 10th day of 
March 1987 to employees of the Fremantle Port 
Authority and to those persons employed by the Western 
Australian Coastal Shipping Commission who at that 
date were in receipt of the same wage as such employees. 
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Per Week 
$ 

(1) Motor Drivers of Vehicles 
Not exceeding 1.2 tonnes capacity 359.60 
Exceeding 1.2 tonnes capacity but not 
exceeding three tonnes capacity 361.20 
Exceeding three tonnes capacity but 
under six tonnes capacity 362.80 
Six tonnes and over but under seven 
tonnes 363.10 
Eight tonnes and over but under 
nine tonnes 364.00 

(2) Driver of Articulated Vehicles 
11 tonnes and over but under 12 tonnes 366.80 

(3) Drivers of Machinery Float 
11 tonnes and over but under 12 tonnes 368.10 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C311(13) of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Honourable Minister 
for Transport and Others and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; the Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch; the 
Construction, Mining and Energy Workers' Union 
of Australia, Western Australian Branch; the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth; the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch; 
the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
Branch, Union of Workers; the Seamen's Union of 
Australia, West Australia Branch; the Operative 
Painters' and Decorators' Union of Australia, 
Western Australian Branch, Union of Workers; the 
Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial 
Union of Workers; the West Australian Shop 
Assistants and Warehouse Employees' Industrial 
Union of Workers, Perth; and Transport Workers' 
Union of Australia, Industrial Union of Workers, 
Western Australian Branch. 

WHEREAS a conference was held in Perth on the 4th 
day of June 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas agreement was reached 
between the parties at the said conference; and whereas 
the said agreement affects a number of awards of this 
Commission; now therefore, I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission being satisfied that the terms of 
that agreement conform with the Principles enunciated 
by the Commission in Court Session in General Order 
matter No. 1195 of 1986 and pursuant to the powers con- 
ferred under the said Act, do hereby publish a memoran- 
dum of the terms of the agreement as it affects the 
"Mooring Staff" Award No. 31 of 1959 as varied. 

Dated at Perth this 4th day of June 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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Memorandum of Terms of Agreement. 
Notwithstanding the provisions of Clause 7.—Rates of. 

Pay of the "Mooring Staff" Award No. 31 of 1959 the 
following shall apply from the beginning of the first pay 
period commencing on or after the 10th day of March 
1987. 

7.—Rates of Pay 
Employees covered by this award shall be paid no less 

than: 
Per Week 

$ 
Senior Leading Hand 385.70 
Leading Hand 381.50 
Ordinary Hand 365.40 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C335 of 1987. 

Between Newmont Australia Limited, Applicant and the 
Australian Workers' Union, West Australia 
Branch, Industrial Union of Workers and Others, 
Respondents. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
presided over a conference between the abovementioned 
parties on 16 June 1987; and whereas the parties have met 
and conferred and have arrived at agreement on the 
matters in dispute, and have now therefore requested the 
Commission to issue an order in the terms of the agree- 
ment; now therefore, pursuant to the powers contained 
in section 44 (8) (a) of the said Act and other powers 
therein, the Commission hereby makes the following 
order in the terms of the attached Schedule. 

Dated at Perth this 29th day of June 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the Telfer Goldmine 

Occupational Superannuation Order. 

2.—Application. 
This order shall apply to parties to this order and 

employees of the Company to whom the relevant award 
applies. 

3.—Date of Operation. 
This order shall operate from the beginning of the first 

pay period commencing on or after 11 May 1987. 

4.—Definitions. 
(1) "Relevant Award" means the Telfer Goldmine 

(Production and Maintenance) Award No. A13 of 1985 
or any award issued that replaces that Award. 

(2) "Company" means Newmont Australia Limited. 
(3) "The fund" means the Telfer Project Award 

Superannuation Fund. 
(4) "Fund member" means an employee of the 

company who is a member of the fund. 

5.—Contributions. 
The company shall contribute to the Fund in 

accordance with its Trust Deed and Rules $13.00 per 
week on behalf of each Fund member. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C119 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Australian Builders' 
Labourers' Federated Union of Workers, Western 
Australian Branch, Applicant and the Honourable 
Minister for Works, Respondent. 

Order. 
WHEREAS a conference was held in Perth on 16 June 
1987 pursuant to section 44 of the Industrial Relations 
Act 1979; and whereas an agreement was reached 
between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978 as amended, employees who are employed by 
the Respondent on the Kelmscott Police Licensing 
Centre site, Kelmscott, WA shall be paid a site 
allowance of 60 cents per hour for each hour worked 
in lieu of payments for confined space, dirty work, 
fumes, wet underfoot and the handling of second- 
hand timber. This order shall take effect as from 4 
February 1987 and shall terminate on the comple- 
tion of the project. 

Dated at Perth this 17th day of June 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C296 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Australian Builders' 
Labourers' Federated Union of Workers — 
Western Australian Branch, Applicant and the 
Honourable Minister for Works, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 16th 
day of June 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

1. That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978 as amended, employees who are employed by 
the Respondent on the Canning Vale Prison site, 
Canning Vale WA shall be paid a site allowance of 
90 cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet underfoot and the handling of secondhand 
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timber. This order shall take effect as from 21st 
April 1987 and shall terminate on the completion of 
the project. 

Dated at Perth this 17th day of June 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

Australia, School of Architecture site shall be paid a 
site allowance of 55 cents per hour for each hour 
worked in lieu of payments for confined space, dirty 
work, fumes, wet underfoot and the handling of 
secondhand timber. 

2. This order shall take effect as from 22 February 
1987 and shall terminate on the completion of the 
project. 

Dated at Perth this 15th day of June 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C297 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Australian Builders' 
Labourers' Federated Union of Workers — 
Western Australian Branch, Applicant and the 
Honourable Minister for Works, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 16th 
day of June 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978 as amended, employees who are employed by 
the Respondent on the Belmont High School 
Extensions site, Belmont WA shall be paid a site 
allowance of 65 cents per hour for each hour worked 
in lieu of payments for confined space, dirty work, 
fumes, wet underfoot and the handling of second- 
hand timber. This order shall take effect as from the , 
commencement of the project and shall terminate 
on the completion of the project. 

Dated at Perth this 17th day of June 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C183 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Australian Builders' 
Labourers' Federated Union of Workers — 
Western Australian Branch, Applicant and 
Interstruct Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 10th 
day of June 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

1. That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978 as amended, employees who are employed by 
the Respondent on the University of Western 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C281 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Australian Builders' 
Labourers' Federated Union of Workers — 
Western Australian Branch, Applicant and Jaxon 
Constructions, Respondent. 

Order. 
WHEREAS a conference was held in Perth oh the 10th 
day of June 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

1. That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978 as amended, employees who are employed by 
the Respondent on the Mandurah Court House and 
Police Complex site shall be paid a site allowance of 
70 cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet underfoot and the handling of secondhand 
timber. 

2. This order shall take effect as from the 
commencement of the project and shall terminate 
on the completion of the project. 

Dated at Perth this 15th day of June 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C299 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Australian Builders' 
Labourers' Federated Union of Workers — 
Western Australian Branch, Applicant and Primary 
Building Company, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 10th 
day of June 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
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satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

1. That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978 as amended, employees who are employed by 
the Respondent on the Havelock Street site. West 
Perth shall be paid a site allowance of 60 cents per 
hour for each hour worked in lieu of payments for 
confined space, dirty work, fumes, wet underfoot 
and the handling of secondhand timber. 

2. This order shall take effect as from 2 January 
1987 and shall terminate on the completion of the 
project. 

Dated at Perth this 15th day of June 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

Order. 
WHEREAS a conference was held in Perth on the 10th 
day of June 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

1. That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978 as amended, employees who are employed by 
the Respondent on the Home Base Project Site, 
Subiaco shall be paid a site allowance of $1.20 per 
hour for each hour worked in lieu of payments for 
confined space, dirty work, fumes, wet underfoot 
and the handling of secondhand timber. 

2. This order shall take effect as from 3 March 
1987 and shall terminate on the completion of the 
project. 

Dated at Perth this 15th day of June 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C145 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Australian Builders' 
Labourers' Federated Union of Workers — 
Western Australian Branch, Applicant and Sabemo 
(WA) Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 10th 
day of June 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

1. That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978 as amended, employees who are employed by 
the Respondent on the Scotch College Gymnasium 
Project, Claremont shall be paid a site allowance of 
70 cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet underfoot and the handling of secondhand 
timber. 

2. This order shall take effect as from 12 January 
1987 and shall terminate on the completion of the 
project. 

Dated at Perth this 15th day of June 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C321 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants and the Honourable Minister for Works, 
Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 16th 
day of June 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Government Engineering Trades Award Nos. 29, 30 
and 31 of 1961 and 3 of 1962 as amended, employees 
who are employed by the Respondent on the 
Kelmscott Police Licensing Centre site, Kelmscott 
WA shall be paid a site allowance of 60 cents per 
hour for each hour worked in lieu of payments for 
confined space, dirty work, fumes, wet underfoot 
and the handling of secondhand timber. This order 
shall take effect as from 4 February 1987 and shall 
terminate on the completion of the project. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C136 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Building Trades 
Association of Unions of Western Australia 
(Association of Workers), Applicant and 
Consolidated Construction Pty Ltd, Respondent. 

Dated at Perth this 17th day of June 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C271A of 1987. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Derby Meat Pro- 
cessing Co Limited, Respondent. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
presided over a conference between the abovementioned 
parties on 29 May 1987; and whereas the parties have met 
and conferred and have arrived at agreement on the 
matters in dispute, and have now therefore requested the 
Commission to issue an order in the terms of that agree- 
ment; now therefore, pursuant to the powers contained 
in section 44 (8) (a) of the said Act and all other powers 
therein, the Commission hereby makes the following 
order in the terms of the attached Schedule. 

Dated at Perth this 4th day of June 1987. 

(Sgd.) I.E. GREGOR, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order will be known as the Meat Industry (Derby 

Meat Processing Company Ltd — Broome) 38-Hour 
Week Order. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Award Superseded. 
5. Hours. 
6. Payment of Wages. 
7. Starting Times. 
8. Breakdowns. 
9. Continuity of Kill. 
10. Process After Normal Finish Time. 
11. Casuals. 
12. Divisor. 
13. Operative Date. 

3.—Scope. 
This Order will apply to the Broome abattoirs 

operated by Derby Meat Processing Company Ltd. 

4.—Award Superseded. 
Subject to Clause 3.—Scope of this Order the Meat 

Industry (Northwest Abattoirs) Award No. 18 of 1981 as 
varied governs the conditions of employment save and 
except where the provisions of that Award are incon- 
sistent with any term of this Order and in which case the 
terms of this Order prevail. 

5.—Hours. 
(1) Employees will continue to work 40 hours in any 

one week. 
(2) The 38-hour week will be implemented by an 

accrual of two hours per week to be paid to employees at 
the conclusion of each season. 

(3) For the purposes of accruing paid time, service 
includes:— 

(a) public holidays 
(b) standdowns 

but does not include:— 
(a) sick leave 
(b) authorised absences 

(c) workers' compensation 
(d) unauthorised absences 

(4) Where an employee is absent for any reason other 
than a public holiday or standdown during a working 
week including any guaranteed Saturday the employee 
will not accrue two hours. 

6.—Payment of Wages. 
(1) The employer may elect to pay employees by means 

of credit transfer to a bank, building society or credit 
union account in the name of the employee. The day that 
the credit transfer is credited to the employee's account 
will be deemed to be the date of payment. 

(2) Payment to employees by credit transfer will not 
apply to the first wage payment at the commencement of 
the season. 

(3) Where the employer elects to pay employees by 
way of electronic bank transfer the employer will 
request each employee to provide details of a bank 
account, building society or credit union number for that 
purpose. 

7.—Starting Time. 
The ordinary commencement time for employees 

working at the following areas:— 
(a) head ring 
(b) offal 
(c) boning room scale 
(d) chillers 
(e) carton room 
(f) classifying in sticking pen area 

will be 5.30 a.m. 

8.—Breakdowns. 
If a breakdown or cessation of work occurs within 30 

minutes of a meal break or smoko the employer may 
direct employees to take that meal break or smoko. 

9.—Continuity of Kill. 
Employees will continue to process the kill until 

normal finish time where: 
(1) The slaughterman's delegate has been advised of 

the number of bodies to be processed for the day by 6.30 
a.m. on that day. 

(2) The company can provide continuity of kill 
without a break in the slaughter process. 

10.—Process After Normal Finish Time. 
(1) Employees will continue to process the kill up to a 

maximum of 15 bodies after the normal finish time for a 
day's sticking where this is agreed between the slaughter- 
man's delegate and the company nominee. 

(2) The maximum of 15 bodies may be increased by 
agreement between the slaughterman's delegate and 
company nominee. 

(3) The company will undertake to ensure that hygiene 
operations at the end of the day will not interrupt the 
flow of the chain where the kill is processed after the 
normal finish time for a day's sticking. 

11.—Casuals. 
The provisions of Clauses 1 to 10 do not apply to 

casual employees. 

12.—Divisor. 
The divisor for casuals for the calculation of wages is 

38. 

13.—Operative Date. 
This Order is operative from the 4th day of May 1987. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C271B of 1987. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Derby Meat Pro- 
cessing Co Limited, Respondent. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
presided over a conference between the abovementioned 
parties on 29 May 1987; and whereas the parties have met 
and conferred and have arrived at agreement on the 
matters in dispute, and have now therefore requested the 
Commission to issue an order in the terms of that agree- 
ment; now therefore, pursuant to the powers contained 
in section 44 (8) (a) of the said Act and all other powers 
therein, the Commission hereby makes the following 
order in the terms of the attached Schedule. 

Dated at Perth this 4th day of June 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order will be known as the Broome 1987 Season 

Conditions Order. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Award Superseded. 
4. Scope. 
5. Term. 
6. Accommodation and Canteen. 
7. Commencement and Guarantee Period. 
8. Fares and Travelling. 
9. Living Away From Home Allowance. 
10. Determination of Entitlement. 
11. Refrigerators and Furniture. 
12. Meal Allowance. 
13. Exclusion of Casuals. 

3.—Award Superseded. 
The Meat Industry (Northwest Abattoirs) Award No. 

18 of 1981 as amended governs the conditions of employ- 
ment at Broome abattoirs save and except where that 
award is inconsistent with any term of this Order, then 
this Order will prevail. 

4.—Scope. 
This Order will apply at the Broome abattoirs operated 

by Derby Meat Processing Company Ltd. 

5.—Term. 
This Order will have force and effect from 4 May 1987 

and will expire four weeks after the day of cessation of 
employment in accordance with Clause 7 (2) hereof. 

6.—Accommodation and Canteen. 
(1) The company will not be required to supply 

accommodation to any employee. 
(2) The company canteen will supply breakfast and 

lunch to all employees on working days only. 
(3) The content and menu for all meals provided by 

the company canteen will be at the discretion of the 
canteen cook. 

(4) The company will supply free of charge a room for 
Union business and a separate room for use by the Social 
Club. 

(5) The amenities hall will be available for use by the 
Social Club and the Club will be responsible for the 
cleanliness and maintenance of the hall. 

7.—Commencement and Guarantee Period. 
(1) The company will give a minimum of two weeks' 

notice of the commencement of the season provided that 
such two weeks' notice will be extended to three weeks 
for individual employees who notify the company of 
such. 

(2) The company will be required to give a minimum 
of one week's notice of cessation of employment after 
the 16 week guarantee period has expired. 

Such notice may be extended by mutual arrangement 
with the employees or those employees who wish to 
continue to work should work become available. 

8.—Fares and Travelling. 
(1) Use of Private Motor Vehicle: Those employees 

using private vehicles for travelling to Broome will be 
reimbursed the cost of fuel purchased in travelling from 
Perth or their residential address whichever is closer to 
Broome. 

(2) Air Travel: Those persons requiring to travel from 
Perth to Broome by air will be provided with an economy 
class air ticket by the company. 

(3) Other Transport Means: Persons travelling to 
Broome by other than their own private vehicle or by air 
will be reimbursed the cost of coach travel from Perth or 
their residential address, whichever is the closer to 
Broome. 

(4) Method of Reimbursement: 
Private Motor Vehicle: A claim form supplied by the 

company will be submitted to the company detailing the 
type of vehicle travelled in and the amount of fuel 
purchased and supported by fuel vouchers. Reimburse- 
ment of such expenditure will be paid in the first pay day 
after submission of the claim. In the event that any 
person intentionally falsifies his claim in such a manner 
as to receive a greater reimbursement than he is entitled 
to under the provisions of this clause, such person 
forfeits any right to reimbursement under this clause. 

Coach Travel: Persons claiming reimbursement of 
coach fares will, upon production of a claim form 
supplied by the company, be reimbursed the cost of 
coach fares on the first pay day after the claim form has 
been submitted. 

(5) Return Journey: The company will pay for return 
journeys from Broome to Perth or the employee's 
residential address in the same manner as the forward 
journey. 

(6) Where any employee can demonstrate special 
circumstances as to why their return journey should not 
be reimbursed in the same manner as the forward 
journey, the employee may request the company to treat 
them as a special case. 

(7) Clause 17 (7) of Award No. 18 of 1981 has no force 
and effect in the 1987 season. 

9.—Living Away From Home Allowance. 
(1) All employees travelling to Broome and claiming 

fares and entitlements in accordance with Clause 8.—• 
Fares and Travelling — hereof who would have been 
entitled in previous seasons to accommodation will 
receive an allowance of $124.05 per week, provided that 
in no instance will a married couple be entitled to more 
than $175.67 per week. 

(2) All other employees will receive an allowance of 
$51.72 per week. 

(3) Clause 10 of Award No. 18 of 1981 does not apply 
for the 1987 killing season. 
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10.—Determination of Entitlement. 
(1) For the purposes of Clauses 8 and 9 hereof, a 

person is deemed to be a resident of Broorne if such 
person resides in the Broome Shire four weeks prior to 
the commencement of the season or four weeks after the 
completion of the season. 

(2) Where an employee can demonstrate special 
circumstances they can apply to be exempted from the 
above provision. 

(3) For the purposes of Clauses 8 and 9 hereof, a 
special works committee will be established to assess and 
decide upon any individual claims for special 
circumstances. 

The works committee will consist of a nominee from 
the employer, a nominee from the Union, and an 
independent Chairman agreed between the parties. 

11.—Refrigerators and Furniture. 
(1) Where requested, the company will make available 

on loan refrigerators, pillows, mattresses, wardrobes and 
cupboards to those employees who were accommodated 
on the works during the 1985 season. 

(2) Such items on loan will be from existing stock and 
the company is not required to purchase any additional 
stock. 

(3) Those employees borrowing such items will return 
them to the Company in original loan condition. 

(4) Failure to comply with subclause (3) will entitle the 
company to charge for the non-return of such items or 
damage to such items apart from fair wear and tear. 

(5) At the end of the 1987 season, the company will 
offer for sale fridges, mattresses, wardrobes, cupboards 
and beds. Employees who lived on the quarters in the 
1985 season will have the first right of refusal to purchase 
these items. 

Any items not purchased by such employees will then 
be offered for sale to 1987 employees. 

(6) Any employee who has a refrigerator on loan from 
the company may request the company to regas the 
refrigerator at cost. 

12.—Meal Allowance. 
(1) A meal allowance of $5.00 will be paid to 

employees who work in excess of 12 hours on any one 
day. 

(2) This clause does not apply to hygiene employees. 

13.—Exclusion of Casuals. 
The provisions of Clauses 1 to 11 do not apply to 

casual employees. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C61 of 1987. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Tallomans Pty Ltd, 
Respondent. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
presided over conferences between the abovementioned 
parties on 23 April 1987 and 4 May 1987; and whereas the 
parties have met and conferred and have arrived at agree- 
ment on the matters in dispute, and have now therefore 
requested the Commission to issue an order in the terms 
of that agreement; now therefore, pursuant to the 
powers contained in section 44 (8) (a) of the said Act and 
all other powers therein, the Commission hereby makes 
the following order in the terms of the attached 
Schedule. 

Dated at Perth this 15th day of June 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the Meat Industry 

Tallomans Pty Ltd (38-Hour Week) Order 1987. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Award Superseded. 
5. Hours. 
6. Implementation of 38-Hour Week. 
7. Annual Leave. 
8. Disputes Procedure. 
9. Divisor, Wages, Casual and Part-Time. 
10. Payment of Wages. 
11. Operative Date. 

3.—Scope. 
This Order shall apply to employees who are members 

of or eligible to be members of the applicant organisation 
and who are employed by the respondent. 

4.—Award Superseded. 
The Meat Industry (State) Award No. R9 of 1979 as 

varied governs the conditions of employment between 
the employees of the respondent and the respondent save 
and except where the provisions of that Award are 
inconsistent with any term of this Order in which case the 
terms of this Order shall prevail. 

5.—Hours. 
(1) This clause applies only to full-time employees. 
(2) The employee will continue to work a 40 hour week 

with two hours of paid time accruing for each completed 
week of service except in the week when the employee 
works a 38 hour week pursuant to Clause 6 (4) or a short 
week pursuant to Clause 6 (3). 

(3) For the purposes of accruing paid time, service 
includes:— 

(a) rostered days off. 
(b) paid authorised sick leave or absence. 
(c) public holidays, 

but excludes:— 
(a) periods on workers' compensation. 
(b) annual leave. 
(c) authorised leave without pay. 

(5) Where an employee has an unauthorised absence 
when working an afternoon or night shift or being a 
vehicle driver his accumulated paid time is reduced by 24 
minutes for each day of unauthorised absence. 

This clause does not apply to employees working day 
shift. 

6.—Implementation of 38-Hour Week. 
(1) In every 12 month period, at least eight paid 

rostered days off are to be taken on a Monday or a Friday 
provided the employer gives the employee one week's 
notice. 

(2) The notice period can be waived by agreement 
between the employer, the employee and the Union. 

(3) In addition to Clause 6 (1):— 
(a) Vehicle drivers will have an additional 32 hours 

of accrued paid time to be taken at times agreed 
between the vehicle drivers and the employer. 

(b) Accrued time taken pursuant to Clause 6 (3) (a) 
will be a minimum of four hours. 
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(4) (a) By products employees on day shift shall 
commence work two hours later than the normal start 
time on Monday of each week, but shall be paid a full 
day's pay for such six hours worked. 

(b) Where an employee has an unauthorised absence 
on a short Monday when working day shift, the 
employee will lose one fifth of a week's wage. 

(c) Where an employee working a short Monday on 
day shift works greater than six hours, overtime rates will 
then apply. 

7.—Annual Leave. 
(1) The employer may direct the employee to take 

annual leave provided four weeks' notice is given to the 
employee. 

(2) The notice period may be waived by agreement 
between the employer, the employee and the Union. 

(3) An employee directed to take annual leave accord- 
ing to the provisions of this clause may appeal to the 
Industrial Relations Commission if the employee con- 
siders the employer's direction unreasonable. 

(4) Subject to the provisions of this clause, annual 
leave is to be taken during the low season. 

8.—Disputes Procedure. 
(1) In the event of a dispute or grievance by the 

employee, the following procedure will be observed in an 
effort to resolve the problem and prevent work 
stoppages. 

(2) When a worker has a grievance he/she shall 
immediately advise their Foreman of the problem and/or 
he/she may consult with the departmental delegate who 
may assist the worker in conveying the grievance to the 
Foreman. 

(3) If the Foreman, the worker and delegate cannot 
resolve the grievance the delegate shall immediately 
advise the shed delegate or his/her nominee who shall 
take up the grievance with the Foreman. 

(4) If the shed delegate or his nominee cannot resolve 
the grievance then he/she shall take the grievance to the 
works manager or his/her deputy. 

If the shed delegate or his nominee cannot resolve the 
grievance with the works manager or his/her deputy then 
the shed delegate shall communicate to the Union 
Secretary or his/her nominee. 

With the exception of a safety dispute there will be no 
stoppage of work unless all steps in the disputes 
procedure have been followed. 

Notice of any changes to customs, practice and 
procedures shall be given to the other party. 

(a) If the Union proposes the change, such notice 
will be given to the responsible Foreman or the 
works manager. 

(b) If management propose the change then the 
shed delegate and the responsible departmental 
delegate will be notified. 

(c) Notice pursuant to this subclause shall mean 
sufficient time for either parties to consult with 
their superiors in Perth. 

If a dispute arises over the proposed changes, no 
change will occur until these procedures have been 
complied with. 

9.—Divisor — Wages Casual and Part-Time. 
The divisor for casual and part-time employees for 

calculation of wages is to be 38. 

10.—Payment of Wages. 
(1) The employer may elect to pay employee's wages 

by way of a credit transfer to a bank, building society or 
credit union account nominated by the employee. 

(2) The day the credit transfer is credited to the 
employee's account is deemed to be the date of payment. 

11.—Operative Date. 
This Order is effective from the first pay period 

commencing after 14 April 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C268 of 1987. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Windsor Foods Pty 
Ltd, Respondent. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
presided over conferences between the abovementioned 
parties on 23 April 1987 and 4 May 1987; and whereas the 
parties have met and conferred and have arrived at 
agreement on the matters in dispute, and have now 
therefore requested the Commission to issue an order in 
the terms of that agreement; now therefore, pursuant to 
the powers contained in section 44 (8) (a) of the said Act 
and all other powers therein, the Commission hereby 
makes the following order in the terms of the attached 
Schedule. 

Dated at Perth this 16th day of June 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 

This Order will be known as the Meat Industry 
Windsor Foods Pty Ltd (38-Hour Week) Order 1987. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Award Superseded. 
5. Hours. 
6. No Further Claims. 
7. Divisor. 
8. Operative Date. 

3.—Scope. 
This Order applies to employees who are members of 

or eligible to be members of the applicant organisation 
and employed by Windsor Foods Pty Ltd. 

4.—Award Superseded. 
The Meat Industry (State) Award No. R9 of 1979 as 

varied governs the conditions of employees employed by 
the respondent save and except where the provisions of 
that award are inconsistent with any term of this order 
when the provisions of this Order will prevail. 

5.—Hours. 
(1) The ordinary hours of work will not exceed 38 

hours in any one week. 
(2) The starting times for ordinary hours will not be 

earlier than 6.00 a.m. and finishing time not later than 
6.00 p.m. on any day Monday to Friday inclusive. 

(3) Employees will continue to work a 40 hour week 
with two hours of paid time accruing for each completed 
week of service. 

(4) Time so accrued will be taken as a rostered day off 
one day per month to a total of 12 rostered days off per 
year. 
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(5) Rostered days off are to be taken on Mondays or 
Fridays with the employer giving the employee one 
week's notice of the proposed rostered day off. 

(6) Where an employee resigns or his contract of 
service terminated, accrued time off not taken will be 
paid out to the employee. 

(7) For the purposes of accruing paid time, services 
includes: 

(a) rostered days off 
(b) paid authorised leave or sick leave 
(c) public holidays 
(d) periods on workers' compensation 

but excludes: 
(a) annual leave 
(b) long service leave. 

6.—No Further Claims. 
The parties to this Order agree not to pursue further 

claims with respect to a shorter working week for a 
period of 12 months from the operative date of this 
Order. 

7.—Divisor. 
The divisor for casual and part-time employees will be 

38 immediately this Order becomes operative. 

8.—Operative Date. 
This Order will apply from the first pay period after 

the 16th day of June 1987. 

CONFERENCES — 

Matters referred — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR250 of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant and Bains 
Harding Insulation Pty Ltd, Respondent. 

Order. 
HAVING heard Mr A.W. Clarke on behalf of the 
claimant and Mr M.R. Crofts on behalf of the respon- 
dent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That notwithstanding the provisions of the Metal 
Trades (General) Award 1966 No. 13 of 1965 as 
amended and the Thermal Insulation Contracting 
Industry Award No. 1 of 1978 as amended, 
employees of the respondent who are members of, 
or eligible to be members of, the applicant union 
and who are employed on the reinsulation of the 
No. 2 Turbine and Boiler at the Dampier Power 
Station shall be paid a Site Allowance of 90 cents for 
each hour worked in lieu of payment for all 
disabilities associated with the work. 

Provided that this allowance shall not be in 
addition to the allowances paid while asbestos 
removal work was being carried out. 

This order shall take effect as from the 5th day of 
May 1987 and shall terminate on completion of the 
contract. 

Dated at Perth this 2nd day of July 1987. 

67 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 

and 
North City Holden. 
No. CR23 of 1987. 

METAL TRADES (GENERAL) 
AWARD 1966 NO. 13 OF 1965. 

Motor Mechanic Vehicle Industry 

COMMISSIONER O.K. SALMON. 
Perth 5th day of June 1987. 

Unfair dismissal — claim for compensation — No un- 
fairness found — application dismissed. 

Reasons for Decision. 
THE COMMISSIONER: In this case the Amalgamated 
Metal Workers Union claims that its member, Mr Robert 
Eddie, a motor mechanic, has been unfairly dismissed 
from his employment by North City Holden; and I am 
asked to make an order for compensation in Mr Eddie's 
favour. However, I have had the advantage of hearing 
testimony from two witnesses on behalf of the company 
as well as hearing Mr Eddie and I am convinced that 
there was no unfairness towards him. Accordingly my 
decision is that this application be dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR23 of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant and North 
City Holden, Respondent. 

Order. 
HAVING heard Ms J. Siddens on behalf of the Amalga- 
mated Metal Workers and Shipwrights Union of 
Western Australia and Mr S. Bibby on behalf of North 
City Holden, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That this application be dismissed. 

Dated at Perth this 5th day of June 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia; Electrical Trades Union of 

Workers of Australia (Western Australian Branch); 
The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers; The Federated 
Engine Drivers' and Firemen's Union of Workers of 

Western Australia 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

(Sgd.) G.G. HALLIWELL, and 
[L.S.] Senior Commissioner. Dawson-Brown and Root Pty Ltd. 
  No. CR197 of 1987. 
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NORTH RANKIN CONSTRUCTION 
AWARD NO. 42 OF 1981. 

Support Barge Employees Oil and Gas Industry 

COMMISSIONER J.A. NEGUS. 
Perth 1st day of May 1987. 

Allowances — muster allowance — anomaly claimed — 
integral to safety procedures — potential to create 
other anomalies — allowance refused — disability 
allowance — toxic substances and hazardous work 
allowance claimed — physical discomfort establish- 
ed, work value — granted. 

Reasons for Decision. 
THE COMMISSIONER: The four claimant unions in 
this dispute seek the payment of special allowances for 
their members who are employed in operating various 
aspects of the derrick barge, "Hugh W. Gordon" which 
has been serving as an accommodation and service vessel 
alongside the North Rankin "A" platform since May 
1986. 

The unions' claims were not resolved at a conference 
before Halliwell S.C. on 8 April 1987 in accordance with 
section 44 of the Industrial Relations Act 1979 and thus 
the matter was referred to the Commission as presently 
constituted for hearing and determination. I visited the 
barge for inspections on 23 April 1987 and heard the 
parties at Karratha on that afternoon and again on 24 
April. 

The claims fell into two distinct parts and it was con- 
venient to deal with them separately. The first claim is for 
a Muster Allowance, amounting to $87.36 per fortnight 
or cycle, to be paid to each worker during the period of 
his employment on the barge, Hugh W. Gordon. The 
main thrust of the unions' argument in support of this 
claim is based on a decision of the Australian Concilia- 
tion and Arbitration Commission's Full Bench in matter 
No. All of 29 February 1984 (Print F4627). On that 
occasion the Full Bench recognised that the operations 
and conditions of the North Rankin "A" platform were 
sufficiently unique to create an anomaly which allowed 
for the ratification of a special offshore allowance. The 
components of that allowance were listed as follows: 

(i) Compensation for the additional training and 
skills in emergency safety procedures, fire 
fighting and first aid is described above. 

(ii) Compensation for attendance at regular safety 
drills by off duty personnel which is currently 
paid for at overtime rates. 

(iii) Compensation for travel to and from Perth 
airport, the muster location for the start and 
finish of each two weekly work cycle. 

(Print F4627 p. 7) 

Mr Murie submitted that all those components 
affected the workers on the barge and the allowance was 
being paid to all other workers on and around the 
platform, leaving the group represented in this claim at a 
distinct disadvantage. 

Mr Diamond argued for the respondent employer that 
the unions involved in this claim had given an under- 
taking not to use the rates or increases gained in the 
February 1984 proceedings in negotiation or arbitral pro- 
ceedings in any other area. He referred to the printed 
decision at pp. 7-8:— 

At our request each of the unions gave under- 
takings not to use the level of rates or increases 
agreed to in negotiation or arbitral proceedings in 
any other area. 

The parties have established to our satisfaction 
that the circumstances "are of a special and isolated 
nature". No justification for flow can therefore 
arise from the making of the variations sought. 

If that was the only argument against their claim, the 
applicant unions could justifiably say that they have not 
departed from their undertakings but are merely seeking 
the application of the Full Bench decision to this new 
group of workers who have been brought into the area 
where the "special and isolated circumstances" apply. 

One can only obtain a balanced view of the instant 
claim against an understanding of the agreements that 
have been reached regarding the remuneration packages 
of all workers on and around the platform since the 
Hugh W. Gordon came on the scene. It seems that prior 
to May 1986 the workers on the platform had been paid 
according to various awards and/or agreements which in 
their totality established a set of relativities between all 
classifications both onshore and offshore, including 
catering and drilling personnel. The awards or agree- 
ments involved were as follows:— 

Hydrocarbons and Gas (Production Employees) 
Award 1981. 

Hydrocarbons and Gas Maintenance Employees 
Award. 

North Rankin "A" Platform Modification and 
Hook-Up Agreement. 

North Rankin "A" — Pile Plugging Agreement. 

When the derrick barge arrived, it had a number of 
functions to perform, none of which were in the nature 
of traditional derrick-barge construction work. There 
was to be work done associated with anchored guy ropes 
for the flare tower; a programme of strengthening the 
platform foundations with Eposand was to take place 
and in addition the barge was to provide extra accommo- 
dation for some platform workers and again to provide 
support by becoming a floating lay-down area for 
materials. The workers on the barge were remunerated 
according to the North Rankin Construction Award, the 
conditions and rates of which were based upon Bass 
Strait Offshore Barge Construction Rates. The potential 
annual earnings for these newcomers to the area were 
somewhat in excess of the amounts being received by the 
workers already on the platform. Union officials recog- 
nised some potential for discontent and possible 
industrial disruption in the perceived inequity and 
therefore they initiated negotiations with the employers. 
As a result of those discussions it was agreed that all of 
the platform workers would receive a special "barge 
allowance" to lift their earnings to some sort of parity 
with the barge employees. This allowance amounts to 
some $42.80 per day and it has been agreed that it is to 
cease when the barge completes its tasks and moves away 
from the platform. 

The special platform allowances ratified by the Full 
Bench of the Federal Commission go along with the 
negotiated $42.80 per day to make up a total package 
which achieves the parity the claimant unions said was 
necessary in the interests of industrial harmony. The 
instant application requests the Commission, as 
presently constituted, to award the platform allowance, 
albeit now under the title of muster allowance, to the 
barge employees. To comply with that request would be 
to fly in the face of the logic which apparently provided 
the rationale for the payment of the $42.80 barge 
allowance. I consciously refrain from offering any 
comment regarding the status of that barge allowance 
vis-a-vis the wage fixing principles. The claim for a 
muster allowance of $87.36 per fortnight for the barge 
employees lacks merit on the grounds that it would create 
the very potential for discontent and disputation that the 
claimant unions have been at pains to avoid. 

I accept too the argument of the respondent which was 
amplified through the evidence adduced from Mr N. 
Bingham, a senior barge foreman with some 19 years' 
experience working on derrick barges. The main line of 
that argument is that musters or emergency drills and 
training in safety procedures are part and parcel of 
working on a barge. As such they are envisaged in the 
relevant award and provide some understanding of why 
the barge construction rates were in advance of the rates 
paid to the platform workers. 
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I do find merit in one aspect of this claim and that 
relates to the timing of the muster drills. The barge 
personnel are obliged to fit in with the timetable of the 
platform as regards the regular weekly muster, but by 
some administrative quirk of fate the shift changeover 
times do not coincide. The result is that barge employees 
are on occasion required to rouse up for muster drill 
from the depth of their sleeping time. That 
inconvenience is a real disability and in my view should 
be compensated for in an appropriate way. I am pre- 
pared to order that barge employees who are required to 
attend muster drills during their off duty hours should be 
paid one hour at the appropriate overtime rates for each 
occasion that they are so disturbed. 

It is necessary for the record to note another aspect of 
these proceedings. The involvement of the Commission 
is in accordance with Clause 25.—Grievances and 
Disputes of the North Rankin Construction Award and 
although the issue was not mentioned specifically in 
transcript it is my clear understanding that it is the agreed 
intention of the parties to apply any payments resulting 
from my deliberations on these issues to the whole of the 
period during which the disabilities were experienced. It 
is also my understanding that a tacit agreement has 
existed between the parties that it was in everyone's best 
interests for the work of the barge to proceed without 
interruption by industrial disputation. In keeping with 
that agreement a number of issues were raised and 
deferred for later resolution and the operations on the 
barge proceeded apace. The parties are to be commended 
for their commonsense approach. 

The payment at overtime rates referred to in the fore- 
going paragraphs does not require a consideration of the 
wage fixing principles as it is a payment to be made in 
accordance with the existing award rates and conditions. 

I turn now to the unions' claim for a special "Hugh W. 
Gordon Disability Allowance" of $3.50 per hour for all 
work performed on the barge while it has been engaged 
at the North Rankin "A" platform. The main thrust of 
the claim seemed to centre on the safety aspects raised by 
the somewhat unusual project on which the barge has 
been employed for most of its sojourn at the platform. 

The task has been to strengthen the soil beneath the 
platform piles by injecting chemical grout. The derrick 
barge has become the storage and mixing area for the 
chemicals being used. The materials involved are known 
as xylene, Eposand A and Eposand B. The two Eposand 
components are mixed together and in a short time set 
hard in much the same way as the commercial glue 
known as Araldite and much favoured by home 
handymen. 

All three of the chemicals are toxic and therefore 
hazardous and much of the evidence adduced by Mr 
Murie related to the risks and dangers involved in the 
presence of these materials on board the barge, 
particularly in heavy weather conditions. 

The crane drivers and riggers claim that they need to be 
exceptionally cautious because to rupture one of the 
tanks containing the toxic chemicals would be to create 
catastrophe and chaos. 

The evidence suggests that the company in control of 
the project has been extremely conscious of the safety 
aspect and has adopted a cautious and conservative 
approach. Indeed the very project of stabilising and 
strengthening the platform beyond design requirements 
at a reputed cost of $150 million is indicative of the 
operator's approach to safety. Mr R. Glasgow gave 
evidence of the precautions that had been taken to ensure 
that personnel were not placed at risk from the toxic 
substances. He described the sophisticated detection or 
"sniffing" equipment which had been set up to monitor 
any leakages of the chemicals and to provide a 
continuous computer printout of the levels of 
contaminations of the air which occur from time to time. 
In addition there are portable "sniffers" which are 
carried on regular patrols throughout the area and can be 
taken quickly to any suspected trouble spot. 

The timing of this hearing has to an extent allowed the 
pudding to be proved; the project is nearing completion 
and there has been no major accident or injury connected 
with the toxic chemicals. The union witnesses would 
suggest that this was due more to good luck than good 
management; one witness was scathing in his criticism of 
the apparent flouting by some workers of the laid down 
safety procedures. 

It is a well established principle in industrial relations 
that safety issues must be resolved as such and it is not a 
proper exercise to make money payments as a substitu- 
tion for solving a safety problem. The evidence suggests 
that the company has done all that could be required in 
regard to this safety issue. Notwithstanding those pre- 
cautions, there have been spills of the chemicals from 
time to time and there is evidence of considerable 
physical discomfort being suffered by the workers 
because of this special project and its timing. 

The unions' witnesses claim that the human nose is 
more sensitive than Mr Glasgow's sophisticated equip- 
ment and the workers suffer from the symptoms of 
headache, nausea and other discomfiture whenever a 
spillage occurs. The employer suggests that little was 
heard of these symptoms and complaints until the claim 
for an allowance was raised in about January of this 
year. 

Evidence was given also of the apprehension and fear 
experienced by the workers in the knowledge that the 
toxic chemicals were stored and worked on above their 
living quarters and that a major disaster would cause 
them a severe problem as the gases from the chemicals 
are heavier than air. It would be unwise to give too much 
weight to the fear and apprehension factor as so much of 
it can be due to the human problem of creating an atmos- 
phere through constant complaint and conversation. 

I have been convinced that the workers covered by this 
claim are entitled to some compensation for the unique 
disabilities which have caused the conditions under 
which their work is performed to be markedly different 
from the conditions envisaged in their award. I find that 
a new allowance is warranted and can be granted in 
accordance with the wage fixing principle dealing with 
Work Value Changes. 

The factors which I believe warrant some compensa- 
tion are as follows: 

(i) The apprehension and worry along with the 
extra care required when working with and 
living in close proximity to large quantities of 
toxic chemicals. 

(ii) The discomfort and health risk associated with 
the unpleasant smell of those chemicals when 
they are spilt as has happened from time to 
time. 

(iii) The discomfort experienced, whenever spillage 
occurs, due to the shut down of ventilation and 
cooling systems. This can vary from a few 
minutes up to two hours and affects particular- 
ly those workers who are on the lower decks at 
the time either working or resting. The evidence 
suggests that the longer shut downs create a 
lengthy period during which the cooling system 
struggles to "catch up". These shut downs 
have apparently been regular and not 
infrequent. 

(iv) The derrick barge is working alongside an 
operating or "live" platform and this of itself is 
an unusual circumstance. The result on this 
occasion is an extra discomfort associated with 
the turbine exhausts from the platform 
discharging directly over the barge. 

In a consideration of those unique disabilities which 
occur in varying degree and at different times, one 
ventures into an area of inexact science in attempting to 
quantify an appropriate compensation. I believe that the 
only practical solution is an averaging process and in my 
view the appropriate amount to be awarded is 90 cents 
per hour worked during the whole of the period that the 
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barge Hugh W. Gordon is working alongside the North 
Rankin "A" platform with the proviso that the payment 
of the allowance should cease if the toxic chemicals are 
removed prior to the barge completing its tour of duty. 

There is in my view no possibility of any flow-on to 
other workers from this decision because those platform 
workers who live on the barge have already received the 
special payment of $42.80 referred to earlier and that 
should cover any of the factors outlined above which 
might be perceived to affect them. 

I invite the parties to submit a draft order reflecting 
both parts of this decision at a speaking to the minutes to 
be arranged at a mutually convenient time. 

Appearances: 
Mr J. Murie on behalf of the Applicants. 
Mr M. Diamond on behalf of the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR197 of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, Applicants 
and Dawson-Brown and Root Pty Ltd, Respondent. 

Order. 
HAVING heard Mr J. Murie on behalf of the Applicants 
and Mr M. Diamond on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

1. Employees of Dawson-Brown and Root 
employed on the derrick barge "Hugh W. Gordon" 
under the North Rankin Construction Award shall 
be:— 

(a) paid one hour at the appropriate overtime 
rate for each occasion that they attend 
muster drills during their off-duty time. 
This part of the order shall take effect 
from 31 May 1986 and shall terminate on 
17 May 1987, the date of final departure of 
the "Hugh W. Gordon" from the North 
Rankin A Platform at the completion of 
work on the North West Shelf Project. 

(b) paid a flat allowance of 90 cents per hour 
for each hour worked up to a maximum of 
12 hours per day. 
The allowance is not to be taken into 
account for any purposes of the award 
including calculation of termination pay, 
public holiday allowance or accident 
make-up pay. 
This part of the order shall take effect as 
and from 31 July 1986 and shall terminate 
as at 1 May 1987 following the removal of 
eposand from the "Hugh W. Gordon". 
The allowance shall not have application 
during the period 12 September 1986 to 10 
October 1986 when the barge was away 
from the platform during platform guying 
activities. 

2. It is agreed by the parties that the terms of this 
Order shall have no application to employees 
engaged under other awards or agreements, or who 
work on the platform and reside on the barge 
"Hugh W. Gordon" or who work and reside on the 
North Rankin A Platform. 

Dated at Perth this 27th day of May 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 (9). 

West Australian Government Railways Commission 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others. 

No. CR140 of 1987. 

RAILWAY EMPLOYEES AWARD NO. 18 OF 1969. 
Railway Employees Government Railways 

COMMISSIONER O.K. SALMON. 
Perth 29th day of May 1987. 

Work Structure and process — allocation of work — 
fitters and semi-skilled required to do grinding/ 
cutting of metal with oxy-acetylene — supported 
employers prerogative — declaration in applicants 
favour issued. 

Reasons for Decision. 
THE COMMISSIONER: This is a matter referred for 
hearing and determination pursuant to section 44 (9) of 
the Industrial Relations Act 1979. The issue in dispute is 
"Whether it is reasonable that Westrail's requirements 
for tradesmen/fitters employed in the Rolling Stock 
Shop to carry out modifications to rolling stock bogies 
and whether it is more appropriate for such work to be 
carried out by similarly trained semi-skilled workers". 

I have had the advantage of hearing testimony from 
four witnesses. Two of these witnesses were from 
Westrail's management staff at Midland Workshops and 
Mr Catchpole, in particular, was of considerable assis- 
tance to me with his descriptions of the work done over 
the years by the various classes of tradesmen. 

I am satisfied that the dispute arises because trades- 
men/fitters employed at the Workshops genuinely 
believe that the work of grinding and cutting metal with 
oxy-acetylene on the modification of wagon bogies is 
boring, deameaning work and not work that should be 
expected of skilled tradesmen, more especially since these 
tradesmen have undertaken further studies to equip 
themselves to cope with the latest technological changes, 
thus advantaging themselves and Westrail. However, 
irrespective of the viewpoint of fitters, I am also satisfied 
that grinding and cutting metal with oxy-acetylene is 
work that comes within the general scope of the work of 
fitters at the Workshops, although I have no doubt at all 
that it also comes within the general scope of the work of 
blacksmiths and boilermakers. 

But it seems to me that in all of the circumstances the 
Unions are not on strong ground in their support of the 
fitters' proposition. My approach to this case is the same 
as it has been in cases of a similar kind where there is a 
conflict between tradesmens' wishes and the employers' 
prerogatives. A case in point is Amalgamated Metal 
Workers and Shipwrights Union of Western Australia v. 
Hamersley Iron Pty Ltd (66 WAIG 100). In that case the 
circumstances were different but the principles involved 
were the same as involved in the present case. I said on 
that occasion, amongst other things: 

Viewing the issues from any angle the principle 
involved here is clear and of fundamental 
importance. It is that the employer has the right to 
manage the business. Good industrial relations are 
vital and the rights of employees are to be protected 
and advanced wherever possible to achieve that end. 
It is also the case that the rights of employees and 
employers change over time and that in these days 
employees can expect to have some say, indeed an 
increasing say, in decisions which effect their 
security and trade interests. The Company would be 
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acting foolishly if it disregarded its employees' 
interests in these respects. But this is not to say that 
the rights of fitters at Torn Price have advanced to 
the stage where they are able to countermand the 
Company's orders. 

This does not mean that 1 am saying that the 
Union should abandon its objectives. I merely wish 
to say that strike action invariably forces the 
Company to bring matters to the Commission and 
where the strike is triggered by incidents involving 
questions of fundamental importance in the 
relationship between employer and employees, such 
as were involved in the present case, the result of 
conferences or references therefrom, are almost a 
foregone conclusion. 

My view is that the difference in policy positions 
between Company and fitters might be capable of 
acceptable compromise given also a change in 
attitude by both sides. The Union is reasonably 
entitled to expect that the security of its members 
employment is not put at risk by the Company 
sending rollers off-site and the Company is entitled 
to manage its operations with the object of a 
maximum efficiency and least cost. In other words 
both have rights which have to be balanced if 
fairness is to prevail. 

I am not aware of any industrial unfairness on 
Westrail's part in the present dispute. Indeed, given that 
the work in question is work that comes within the scope 
of fitters' work, it must be said that Westrail has acted 
fairly and reasonably by taking steps to alleviate the 
unpleasantness associated with the work by rostering it 
amongst available fitters, so that each spends minimal 
time on the tasks involved. 

I am not disposed favourably towards the proposition 
that the work in dispute should be done by semi-skilled 
employees because I acknowledge Mr Sharp-Collett's 
fears in this respect. But the refusal of this alternative 
also goes to the point of reasonableness on Westrail's 
part. If some of the work of tradesmen is to be discarded, 
it does not follow that it becomes the sole right of other 
classes of tradesmen to perform that work. Moreover it is 
fair enough that if the work of grinding and oxy- 
acetylene cutting is not to be done by fitters, that is 
something to be arrived at by negotiation with Westrail 
without recourse to industrial action. 

My decision in this case is that a declaration will issue 
in Westrail's favour. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR140 of 1987. 

Between Westrail, Claimant and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch; and the 
Australian Railways Union West Australian 
Branch, Respondents. 

Declaration. 
HAVING heard Mr A. Hassell on behalf of the West 
Australian Government Railways Commission; Mr J. 
Sharp-Collett on behalf of the Amalgamated Metal 
Workers and Shipwrights Union of Western Australia; 
Mr J. Oldney on behalf of the Australian Railways 
Union West Australian Branch and Mr A. Stafford on 
behalf of the Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union of 
Workers, Western Australian Branch, I, the undersigned 
member of the Western Australian Industrial Relations 

Commission, pursuant to the powers conferred on me by 
the Industrial Relations Act 1979, do hereby declare as 
follows — 

That it is fair and reasonable that Westrail roster 
the work of grinding and cutting metal by oxy- 
acetylene in connection with modifications to 
rolling stock bogies amongst tradesmen/fitters 
employed in the Rolling Stock Shop at Midland 
Workshops. 

Dated at Perth this 29th day of May 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 Reference of Dispute. 

The Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
Trans field (WA) Pty Ltd. 

No. CR156 of 1987. 

METAL TRADES (GENERAL) AWARD 
NO. 13 OF 1965. 

Construction Building and Construction 

COMMISSIONER W.S. COLEMAN. 
Perth 18th day of May 1987. 

Site allowance (additional) — outdoor work in locality 
of oil refinery — disabilities already accommodated 
in existing site allowance — application dismissed. 

Reasons for Decision. 
THE COMMISSIONER: This claim by the 
Amalgamated Metal Workers and Shipwrights Union is 
made on behalf of employees of Transfield (WA) Pty Ltd 
for the payment of an allowance at the rate of $1.33 per 
hour while engaged on the construction of the catalytic 
polymerisation plant at BP Refinery (Kwinana) Pty Ltd. 

The project the subject of this claim was one of three 
which was considered by Halliwell S.C. in matter No. 
CR518 of 1986. In that matter a site allowance of $1.56 
per hour together with one set of work clothes and one 
set of safety boots was determined of:— 

(a) Employees engaged on the residue cracker and 
associated works on which Davey McKee Pacific 
Pty Ltd was the principal constructor. 

(b) Employees engaged on the CDU2 de-bottle- 
necking component of the development project 
control of which was retained by BP Refinery 
(Kwinana) Pty Ltd during construction. 
and 

(c) Employees engaged on the construction of the 
catalytic polymerisation plant. 

In his Reasons for Decision the Senior Commissioner 
noted that the construction work was being' 'undertaken 
within several metres of a fully operational oil refinery 
and storage facility". The extreme hazards associated 
with processing and storage of large amounts of flamable 
material and the use of many chemicals together with the 
presence'of toxic gases place special demands on workers 
engaged on the site. Stringent controls are exercised on 
smoking and there is a prohibition of liquor within the 
refinery area. Control is regulated through the 
distribution of refinery permits and site permits to 
workers. The site which covers the three construction 
projects falls within the established building industry site 
allowance pattern, and because of its exposure to the 
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elements, distance to crib rooms, congested work areas, 
confined space, fumes from the operating refinery plant 
and the hazardous nature of the work environment, the 
allowance of $1.56 per hour was determined by Hailiwell 
S.C. The Order for the payment of this site allowance 
issued on 22 October 1986. 

In February 1987 a dispute between the Amalgamated 
Metal Workers and Shipwrights Union and World 
Services and Constructions Pty Ltd, a subcontractor on 
the residue cracker and associated works project on 
which Davey McKee Pacific Pty Ltd was the principal 
contractor, was referred to the Commission. Agreement 
was reached on the matter and Hailiwell S.C. issued an 
Order in Matter C83 of 1987 dated 19 February 1987. 
That Order applied ony to the shut-down period of work 
under the Davey McKee Pacific Pty Ltd contract relating 
to the 1987 FCCU revamp project at the BP Refinery 
(Kwinana). The Commission recognised that the work 
performed by employees of World Services and 
Constructions Pty Ltd warranted the re-establishment of 
the payment of a special allowance under circumstances 
in which the work which had previously been identified 
and compensated for during the shut-down of the 1978 
FCCU revamp project. Employees of World Services 
and Constructions Pty Ltd, upon the termination of 
employment of work associated with the 1987 FCCU 
revamp project were paid an allowance of $1.33 for each 
hour that the employees worked during the shut-down 
period. That period commenced on 2 February 1987 and 
was completed on or about 7 March 1987. 

It was submitted at this hearing for the claim for the 
payment of an additional $1.33 per hour for employees 
of Transfield (WA) Pty Ltd engaged on the construction 
of the catalytic polymerisation unit that the payment 
agreed to by the parties in Matter C83 of 1987 resulted 
from the wage differential that existed between 
employees of two contractors (McCarthy's Engineering 
(WA) and World Services and Constructions Pty Ltd) 
employed on the shut-down facet of the residue cracker 
and associated works project. Employees of McCarthy's 
Engineering (WA) had a 35 hour week, World Services 
and Constructions Pty Ltd were on a 38 hour week. This 
impacted upon the situation for the two groups within 
the workfroce at the time of the shut-down when a 24 
hour continuous operation when significant periods of 
overtime were being worked. It is to be noted that there 
were approximately 100 employees engaged by each of 
the contractors (McCarthy's Engineering (WA) and 
World Services and Constructions Pty Ltd) on the shut- 
down. 

Turning to the instant claim for the additional $1.33 
per hour, the Union submitted that the wage differential 
that existed with respect to the World Services and 
Constructions Pty Ltd employees on the residue cracker 
and associated works project is present on the 
construction of the catalytic polymerisation plant as 
between employees of BP Refinery (Kwinana) Pty Ltd 
and McCarthy's Engineering (WA) on the one hand and 
employees of Transfield (WA) Pty Ltd on the other. 

Inspections were undertaken to gain an appreciation 
of the size and complexity of the project and of its 
relationship to other installations in the refinery — 
particularly with respect to the location and magnitude 
of the residue cracker and associated works project. 
Employees of Transfield (WA) Pty Ltd gave evidence at 
the site and in the Commission on duties of pipe-fitting 
and welding performed on the construction of the 
catalytic polymerisation unit. They expressed their views 
on how that work compared with the construction of the 
residue cracker. Indeed, several were able to speak from 
experience as Transfield (WA) Pty Ltd was involved as a 
sub-contractor employing 25 workers on that project. 
Most importantly in the Union's view, witnesses were 
able to verify the presence of BP and McCarthy's 
Engineering (WA) employees on the catalytic 
polymerisation project. It was submitted that the BP 
workers have had a continuing involvement on the 
construction site and that employees at McCarthy's 

Engineering (WA) worked on the tower units within the 
plant. It was argued that although some of the BP 
employees were recognised to have been process 
workers, others were trades people engaged in "tie-in" 
operations linking the catalytic polymerisation plant 
with other installations at the refinery. 

The Respondent identified the factors which led to the 
order for the payment of the $1.56 per hour site 
allowance which applies to the construction of the 
catalytic polymerisation unit and to the basis on which 
the payment of $1.33 per hour to workers on the residue 
cracker and associated works project was agreed to 
between the parties and was made the subject of an Order 
of the Commission in Matter No. C83 of 1987. Although 
the Union's witnesses referred to the particular 
disabilities encountered in working on the Transfield 
(WA) Pty Ltd contract, namely confined space, 
offensive smells, etc, the Respondent correctly stated 
that those matters have already been recognised in the 
site allowance of $1.56 per hour. 

The shut-down facet of the residue cracker project 
(Davey McKee Pacific Pty Ltd/McCarthy's Engineering 
(WA) and World Services and Constructions Pty Ltd) 
involved workforces of the contractor and subcontractor 
effectively performing duties side by side on a 24 hour 
shift operation. The construction of the catalytic 
polymerisation plant has involved up to 120 Transfield 
(WA) Pty Ltd employees engaged on a 38 hour week with 
only 10 BP Refinery (Kwinana) Pty Ltd workers and up 
to seven McCarthy's Engineering (WA) employees being 
present on the site. 

It was stated by the Respondent that the BP Refinery 
(Kwinana) Pty Ltd workers have not been engaged on 
construction duties but are deployed on a familiarisation 
programme in the plant as they will be responsible for its 
maintenance. Their duties have included testing, setting 
of valves, and isolating lines linking the plant to other 
installations within the refinery. Although these 
employees have been working beside pipe-fitters, 
welders, etc engaged by Transfield (WA) Pty Ltd the 
Respondent is emphatic that they have not been engaged 
on construction. 

The Transfield (WA) Pty Ltd contract has an 
estimated total value of $3.17 million involving 69 400 
man hours. McCarthy's Engineering (WA) contracts 
within the same project total $40 000 for 1 170 man 
hours. The seven workers employed by McCarthy's 
Engineering (WA) have undertaken specific jobs 
associated with the rectification of the reactor grid tray 
and the debutaniser. This has meant their presence on the 
site for periods of one week for each of these tasks. It is 
envisaged that their presence for a further four days will 
be required to perform catalyst bedding and loading 
duties in the reactor. 

On the evidence presented I am satisfied that the 
present site allowance adequately accommodates 
disabilities encountered in the performance of 
construction duties on the catalytic polymerisation plant. 
These factors were the subject of specific consideration 
by Hailiwell S.C. and were covered in Order No. CR518 
of 1986 which issued on 22 October 1986. 

The payment of an additional amount of SI.33 per 
hour for employees engaged on the shut-down operation 
of the residue cracker project was particular to the 
circumstances of that contract. The fact of the 
occurrence of two groups of employees of different 
employers working side by side on a 24 hour shift basis 
under different hours of service contracts, is not a 
characteristic of the construction contract, the subject of 
this claim. I am satisfied that the employees of BP 
Refinery (Kwinana) Pty Ltd (10 workers) and 
McCarthy's Engineering (WA) (17 workers) whose 
contracts of service are based on a 35 hour week and 
whose presence on the site has given rise to the claim by 
the Transfield (WA) Pty Ltd employees, have not been 
engaged in construction. 

On the basis of these findings the claim is dismissed. 
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Appearances: Mr B. Davey appeared on behalf of the 
Claimant. Mr S. Smith appeared on behalf of the 
Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR156 of 1987. 

Between the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia, Claimant 
and Transfield (WA) Pty Ltd, Respondent. 

Order. 
HAVING heard Mr B. Davey on behalf of the claimant 
and Mr S. Smith on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders — 

That the application be dismissed. 

Dated at Perth this 18th day of May 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL 
RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Industrial Relations Act 1979. 
Principle 9.—Allowances. 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 

and 
The Western Australian Fire Brigade Board. 

Application No. CR281 of 1986. 

Metal Workers Fire Fighting Services 

Mr Commissioner G.J. Marting Perth 26Mayl987 

Principles—Allowances—Industry allowance— 
Conditions of work—Claim dismissed. 

Reasons for Decision. 
THE COMMISSIONER: The following matter of 
disagreement between the parties had not been resolved 
by conciliation at the conclusion of a conference of 
representatives of the parties held pursuant to section 44 
of the Industrial Relations Act 1979, on 27 June 1986. 

The claimant seeks an order that employees 
employed by the respondent subject to the 
provisions of the 'Fire Brigade Employees 
(Workshops)' Award No. A6 of 1981 as varied be 
paid: 

(a) An industry allowance of $10.00 per week 
and 

(b) An amount equivalent to one per cent of 
the relevant weekly rate of wage for the 
purpose of personal insurance. 

The respondent objects to and opposes the 
issuance of any such Order. 

This matter has a long history and it is, in my view 
important in order to place the matter of disagreement in 
perspective to detail that history. 

On 19 February 1981, the claimant and the Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth, filed an application in the 
Commission for a first award to be known ans the 
"Engineering (Fire Brigades)" Award. 

That application was No. A6 of 1981 and the award 
sought was to apply as described in Claim 3 — Area and 
Scope of the schedule accompanying the application, 
namely: 

3.—Area and Scope. 
This award shall apply to members of the 

Amalgamated Metal Workers and Shipwrights 
Union and the Electrical Trades Union of Workers 
of Australia (WA Branch) Perth, employed in the 
classifications contained in the first schedule to this 
award by the WA Fire Brigades throughout Western 
Australia. 

In its formal Notice of Answer and Counter Proposal 
filed in the Commission on 17 March 1981, the 
respondent opposed the claims in their entirety "as it is 
considered that existing arrangements should continue to 
operate". 

Discussions ensued between the parties and with the 
assistance of the Commission to whom the matter was 
then allocated until it was listed for hearing on 22 
December 1981, but for reasons which are not relevant it 
did not so proceed. 

On 27 August 1982, the application was re-allocated to 
me and I heard the submissions and evidence of the 
parties on the few matters not resolved by them on 19 
October and 12 November 1982. 

In between on 27 October, accompanied by 
representatives of the parties, I inspected the 
respondent's workshops at O'Connor, Mobile Units the 
Extinguisher and Hose Section, the Electrical Section, 
the O'Connor Fire Station, the Belmont Training Wing 
and Perth Central Fire Station. 

That programme had been constructed by the parties 
in order that I would have an appreciation of the totality 
of the respondent's operations and its employees work 
and its environment. 

After those hearings and inspections, I reserved my 
decision on 12 November 1982. 

Before issuing my decision and the reasons therefor, 
the Salaries and Wages Freeze Act 1982 was proclaimed 
which prohibited the Commission from making any 
order in the Public Sector of Industry which would have 
the effect of increasing the remuneration of earnings of 
employees in the public sector in excess of those 
operating prior to 24 December 1982. 

In the result, after hearing the parties on 26 January 
1983, I issued the "Fire Brigade Employees 
(Workshops)" Award 1983, in determination of 
application No. A6 of 1981 with effect for a period of 
one year from 3 March 1983. [63 WAIG p. 392.] 

[The period between 26 January 1983 and that latter 
day was consumed by the parties in settling the minutes 
of the proposed award.] 

The award also replaced industrial agreement No. 41 
of 1975, executed between the respondent and the 
Amalgamated Metal Workers Union of Western 
Australia on 20 November 1975 to authorise the 
employment of apprentices. [55 WAIG p. 1935.] 

The Award reflected all existing rates of wages and 
conditions of employment operating prior to 24 
December 1982 and left undetermined the claimants 
claims for, amongst other things, the claim for an 
industry allowance in the same terms as that paid to 
firefighters and their officers. 

On 2 May 1986 the claimants filed application No. 
C281 of 1986 for a conference pursuant to section 44 of 
the Act upon the Matters of disagreement now before 
me. 

I presided over conferences of the parties as a result of 
that application on 30 May and 27 June 1986. The matter 
of disagreement was not resolved and in concluding the 
conference and referring the matters of disagreement for 
hearing and determination, I undertook to seek the views 
of the Chief Commissioner upon whether or not the 
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claims should proceed under an Anomalies conference in 
accordance with the Commission's Principles. That I did 
on the latter day. 

An anomalies conference was held on 24 October 
1986, at which it was decided that the Industry allowance 
claim was not an anomaly and should be determined 
under Principle 9.—Allowances, of the Commission's 
1983 Principles. 

Thus, the matters of disagreement were remitted to me 
for that purpose. 

Accordingly, I heard the submissions and evidence of 
the parties on 31 March 1987 and reserved my decision. 

At the outset of those proceedings, the claimant 
sought and was granted to withdraw its claim for a 
weekly amount for the purpose of personal insurance, 
thus leaving only one matter of disagreement between the 
parties to be heard and determined, namely, the claim for 
an industry allowance of $10.00 per week. 

It was agreed for the purpose of the proceedings that 
my records of the inspections conducted in 1982 would 
stand as would all of the evidence and submissions taken 
by me in those proceedings in addition to the material the 
parties now wished to present. 

After a detailed analysis of the history of the matter, 
the claimant, in support of its case submitted firstly that 
the employees subject to the instant award were and 
should be recognised as part and parcel of the fire 
fighting industry and as such, should be accorded the 
"industry allowance" which was paid to all other 
employees in that industry. 

The claimant referred me to the submissions of the 
respondent in 1982 and in which at page 19 of the 
transcript notes of proceedings I was told that from 
Exhibit B in those proceedings: 

All employees subject to the "Fire Brigade 
Employees" Award — 464 employees; "Fire 
Brigade Officers" Award — 211 employees, receive 
the Industry Allowance of (then $8.00 per week). 

The 15 employees subject to the "Fire Brigade 
Employees (Operations Room Attendants)" Award 
receive a control room allowance of $10.00 per 
week, 
and 

The 29 employees subject to the "Fire Brigade 
Employees (Servicemen, Extinguisher and Hose 
Services Branch)" Award receive the $8.00 per week 
but for specific reasons ie in compensation for all 
disabilities and duties in excess of normal require- 
ments of their employment [55 WAIG p. 1191]. 

The 34 employees subject to the instant award do 
not receive any such allowance [nor did the 79 
Government Officers employed by the respondent 
in Administrative, Clerical, General and 
Professional positions]. 

I was referred also the remarks of the claimant in 1982 
at page 10 of the transcript notes of proceedings and 
which referred to the reasons for decision in Matters 
Nos. CR257 and CR264 of 1979, claims to relate certain 
technicians in the workshops to particular officers under 
the Fire Brigade Officers Award. 

The claimant drew from those reasons for decision the 
conclusion that there was a recognition by the 
Commission of the "direct nexus between the Metal 
Workers and the fire fighting industry." 

Whilst the representative of the claimant drew that 
conclusion in 1982, it was not said by the Commission in 
its reasons for decision [see 55 WAIG p. 1451 at p. 1452]. 

The claimant then submitted that the fire fighting 
industry was indeed an integration of its component 
parts with restrictions upon all of its employees as to 
when annual leave and the like could be taken so as to 
ensure maximum total manning of its services during 
those periods of the year when the fire risk was greatest. 

In challenging the contention of the respondent in 
1982 that 

. . . firstly, workshop personnel are not in the 
same industry as operational firemen. They are not 
required to do the same duties and are not subject to 
the same disciplinary regulations. They are not 
operational firemen in any sense of the work. As far 
as their presence at a fire ground goes, this is simply 
a precautionary measure for major fires, where it is 
deemed appropriate to have a technician on hand, 
just in case equipment should break down. They are 
there simply to perform their trade function at a safe 
distance from the fire. 
and 

We would say that the all-up rate adequately 
compensates for any disabilities they people incur 
and that any involvement they have with the 
operational fire fighting service is simply as a back- 
up service to that service group and no more than in 
the sense of performing their usual trade duties. 

Accordingly, we would strongly urge the 
Commission to reject this claim, as workshop 
personnel do not incur the same disabilities as 
firemen, for which firemen are paid the industry 
allowance. 

[My emphasis.] 
[Transcript notes of proceedings, 1982 p. 20.] 
... by claiming that "they are in the same 

industry but probably doing another operation, no 
different from the hose and extinguisher employees. 
They are there simply to perform their trade 
function at a safe distance from the fire. 

[Transcript notes of proceedings p. 12.] 
If the claimant contended the industry allowance is 

being paid for the environment encountered in fighting 
fires there was an anomaly in that many of the 
respondent's fire fighters and Officers were not called 
upon to engage in that activity. 

In the claimant's submission, the respondent's 
approach to its metal trades employees was to say the 
least not even handed vis a vis its other employees. 

It drew my attention to the background notes prepared 
by the Commission for the Anomalies Conference 
[Exhibit I folios 45 et seq\ and in which one of the 
grounds relied upon by the respondent in its opposition 
to the claim for an industry allowance for Metal Workers 
was recorded as 

1. (ii) The nexus with firemen is limited to wage 
rates. Other conditions are derived from 
the "Engineering Trades Government" 
Award . . . 

Yet for example the special rates and conditions 
provisions of that latter award are not applied to the 
respondent's metal tradesmen because the respondent 
said in 1982: 

It is my information that the number of times 
these callouts would occur would be perhaps a 
couple per year. That is our first point — that 
workshop employees are not firemen. Secondly, our 
reasoning relates back to the 1972 wage agreement. I 
would emphasise again that the rates paid under that 
agreement are all-up rates, where special allowances 
have not been paid in addition, for example, the 
normal Engineering Trades disability allowances for 
dity work and the like. They are not paid in the 
circumstance. That all-up rate is there to 
accommodate all those normal trade disabilities." 

[Transcript notes of proceedings 1982, p. 20.] 

In its submission the claimant argued that "industry 
allowances" were not new or novel and it referred me to 
a number of decisions of the Commission when such had 
been allowed with particular reference to those 
structured in lieu of specific special rates and conditions 
(dirt money and the like) on an averaging basis. 
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In particular, I was referred by the applicant to a 
decision of a Commission in Court Session, in Matter 
No. CR53 of 1985 of 24 April 1986 and in which it was 
said inter alia: 

In respect to the Principles for Wage Fixation, 
there is, in the solution we intend to propose and 
which appears in the minutes of our Order, no 
intention to award new allowances. Quite the 
contrary, the thrust of our Order is to provide for a 
re-arrangement of allowances which should, on our 
analysis of the Pope report, provide the payment to 
workers in particular areas, compensation which is 
appropriate to the type of work they perform. The 
allowances we will prescribe for the various areas 
have been assessed on an averaging basis, the result 
of which will be that some workers may receive 
small decreases. In any event, we are comfortable 
that our decision does not in any way prejudice the 
operation of the Principles contained in Order No. 
461 of 1983. 

Our proposed Order will now issue in the form of 
minutes and Mr Commissioner Gregor will be 
available on behalf of this Bench to hear any 
submissions from the parties as to the proper 
allocation work areas to the various groups which 
are disclosed in our order. When the parties have 
completed any submissions which may be necessary 
before Mr Commissioner Gregor he will report to 
this Bench for issue of a final Order. 

[My emphasis.] [66WAIGp. 1365 atp. 1366.] 
Our proposed Order will now issue in the form of 

minutes and Mr Commissioner Gregor will be available 
on behalf of this Bench to hear any submissions from the 
parties as to the proper allocation work areas to the 
various groups which are disclosed in our order. When 
the parties have completed any submissions which may 
be necessary before Mr Commissioner Gregor he will 
report to this Bench for issue of a final Order. 

(My emphasis.) (66 WAIGp. 1365 atp. 1366.) 
The claimant observed that approximately 40 to 50 per 

cent of the employees who were accorded the lowest rate 
thereof, $4.00, did not ever receive any of the special 
allowances any how, as they did not encounter the 
disabilities attached thereto. 

That situation, the claimant submitted, the averaging 
system, existed in other industry wherein an "industry 
allowance" was paid such as the Water Supply Industry 
and the Energy Industry. 

The fire fighting industry, it was argued that same 
situation should obtain and the extension of the industry 
allowance in that industry to metal workers would not 
constitute the creation of a new allowance but the 
application of it to a small group of employees which 
should have in fairness, enjoyed it long before this. 

The granting of the application to the last pocket of 
employees involved no flow on implications and the cost 
would be minimal. 

The alternative the claimant submitted to allowing the 
claim was to say to the metal workers "you can now 
claim the special rates and provisions provided under the 
"Engineering Trades (Government)" Award, an 
alternative which the claimant acknowledged would 
create constant disruption and argument. 

In support of its case the claimant adduced evidence 
from a Grade I Technician who has served with the 
respondent in its workshop for 13 Vi years. This 
employee told me of the circumstances in which he and 
other technicians were required to perform duties away 
from their workshop. Such duties involved effecting 
repairs to vehicles and appliances at fire grounds. 

In 1986, he recorded 32 fire ground calls that were 
attended by technicians. The rosters for such work 
involved each technician being on call for four to five 
weeks per annum. 

As the respondent's fleet numbers increased so did the 
incidence of repairs thereto in fire fighting situations, 
and the number of technicians employed had in fact 
decreased. 

In those call out situations, the technician was on his 
own and in the evening hours this was considered to be 
hazardous for the technician. 

Additionally, the technician had the sole responsibility 
for his vehicle, its equipment and tools. In his view the 
work of technicians was more hazardous than the work 
of employees in the extinguisher and hose sections, 
particularly in after hours work. 

The witness confirmed that he was not paid special 
rates and provisions such as dirt or confined space money 
although there were occasional dirty jobs and sometimes 
work performed at heights. 

He also confirmed that the employees, the subject of 
the claim now before me, were never called upon to fight 
fires and never did so. 

It was the respondent's case, its submissions and 
evidence in 1982 and now that the claim does not satisfy 
the Commission's Principles, particularly the Principles 
governing the establishment of new allowances, 
Principle 9(b) or in turn Principle 4.—Work Value 
Changes. 

As to the merit of the claim the respondent submitted 
that the employees the subject of the claim are 
engineering tradesmen and their assistants and they are 
not engaged in the fire fighting industry per se. 

The follow their trade callings in a workshop 
environment and as the evidence indicates are present as 
a maintenance back up at fire grounds for a negligible 
portion of their working year. 

In that situation, it was submitted, those employees 
should not receive the allowances paid to fire fighters and 
their officers and extinguishers and hose personnel for 
the specific disabilities encountered by those employees 
in their particular areas of operation and to which the 
workshop personnel are not subject. 

The respondent explained that in their role as 
engineering workshop personnel, the metal trades 
employees were accorded the conditions of service which 
is standard for engineering tradesmen in the government 
sector of industry — namely the benchmark 
"Engineering Trades (Government)" Award. 

Their rates of wages since 4 August 1972 had been 
aligned, as the result of a restructuring of the 
respondent's workshop, to those then applicable to 
various levels of rates of wages payable to Firemen 
(Exhibit 2 — 1982 proceedings) and the alignment was 
subject to the following conditions: 

(1) The abolition of any stance, either formal 
or informal which would give rise to issues 
of work demarcation and the attendant 
increased labour cost due to specialisation. 

(2) The rates of pay as above are recognised as 
including an appropriate amount for 
standby to ensure that, within the scope of 
normal wage payments, availability of 
staff for after hour emergencies would 
exist. 

(3) The abolition of the present system of 
guaranteed overtime. It is anticipated 
overtime will still be required but will be 
worked as and when required by 
management. 

Further to the above, the provisions governing the 
payment of Overtime, Sick Leave, Annual Leave 
etc, shall remain as from time to time determined in 
the Goverment Engineering Trades Award. 

Further movements in pay will be in accordance 
with the rates applicable from time to time to the 
appropriate classifications of Firemen. 

(Exhibit 2 — [1982 proceedings] p. 2.) 
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Additionally, the respondent submits that this 1972 
alignment of the rates of wages for the metal trades 
employees also entailed the recognition that it was an 
"all up" rate of wage in compensation for all aspects of 
the job. Accordingly, special rates and provisions for 
dirty work and work in confined spaces, for example, 
have never been paid to those employees. 

That alignment has produced, the respondent told me, 
a rate of wage for the base grade metal tradesman, 
employed by it of $85.60 per week in excess of that 
applicable to metal tradesmen generally in the 
government sector of industry. 

The respondent told me that the industry allowance 
was introduced for fire fighters and their officers in 1970, 
prior to the 1972 re-structuring of the rates of wages for 
metal tradesmen and their assistances and thus it should 
be accepted that the 1972 restructuring of rates of wages 
for those latter employees was effected in the full 
knowledge of all of the circumstances then existing and 
that restructuring recognised all aspects of the work 
performed, its responsibilities and the environment for 
those employees. 

In the absence of any change in any of those factors the 
claim both on merit and the provisions of Principle 
9.—Allowances, must fail the respondent submitted. 

My Determination. 
The first thrust of the claimant's arguments poses the 

proposition that the workshop employees are an integral 
component of the fire fighting industry and as such 
should receive an "industry allowance" as do all other 
employees in that industry. (Administrative, Clerical, 
General and Professional employees excepted.) 

As I have recorded earlier in these reasons for decision, 
the majority of the respondent's employees, the fire 
fighters and their officers receive an "industry 
allowance" of $10.00 per week. The Operations Room 
attendants receive a "control room" allowance of $10.00 
per week and Extinguisher and Hose Branch employees 
an allowance for "disabilities and duties in excess of 
normal requirements". 

The question then becomes; for what reasons, other 
than "most others do why not us" — exist, which justify 
the award of an ' 'industry allowance" to the respondents 
metal trades employees. 

The claimant has demonstrated that for a very small 
period of time each year the metal trades employees are 
present at fire grounds and perform work in an 
environment different from and harsher than that to 
which they are usually subject in the workshop. 

But that circumstance is in no way comparable with 
the other employees of the respondent present at the fire 
ground, namely the fire fighters and their officers and 
who in the discharge of their duties, as I said in Matters 
Nos. 871 and 873 of 1983 on 26 June 1984, are subject to 
"the risk of injury or death which is inherent in the work 
of fire fighters" (64 WAIG p. 1160 at p. 1166). 

That being the case the industry allowance payable to 
those employees cannot be said to have relevance to the 
workshop metal trades employees. 

By the same token it cannot be said (and was not said 
by the claimant) that the respondent's metal trades 
employees are working in the same environment or 
subject to the same pressures as the employees in the 
respondent's Operations Room or performing the same 
duties as the employees in the Extinguisher and Hose 
section. Thus, the allowance paid to those employees are 
not relevant to the workshop metal trades employees. 

(I reach those conclusions from all of the material 
before me in those proceedings and my knowledge of the 
industry gained over the last six years.) 

I do see the metal trades employees employed by the 
respondent as part of the industry in which it operates, 
and that industry is, shortly put, the fire prevention and 
fire fighting industry. 
54991—7 

(By reference to the Fire Brigades Act 1942, it is the 
"prevention and extinguishing of fires and the 
protection of life and property from fire.") 

But, whilst the respondent's metal trades employees 
are part of that industry there does not exist as I have just 
explained an "industry allowance" applicable to all of 
the employees in that industry because of the general 
nature of that industry. 

The allowances prescribed for particular sections of 
the industry each have their own origins and particular 
purposes and for the claimant to succeed in these 
proceedings it must establish a particular reason why the 
employees on whose behalf it acts should have "an 
allowance". 

The fact that the rates of wages for the metal trades 
employees are related to the rates of wages for fire 
fighters does not advance the claimant's case, for as I 
recorded in the reasons for decision in the "Unavoidable 
Risks" Case in 1984: 

It must also be noted that the rate of wage for the 
classification Firemen First Class (Fourth Year of 
Service) in the Fire Brigade Employees' A ward No. 
26 of 1971 is not only the 'bench mark' for the 
calculation of the rates of wages in that award and 
the Fire Brigade Officers A ward No. 489 of1972 but 
also provides the platform for the rates of wages in 
the Fire Brigade Employees (Operations Room 
Attendants) Award No. 6 of 1959 as varied and 
consolidated (39 WAIG p. 627 the consolidation 
appearing in 63 WAIG p. 281), the Fire Brigades 
Employees (Servicemen, Extinguisher and Hose 
Services Branch) Award No. 3 of 1969 as varied, 
consolidated and varied (49 WAIG p. 109, the 
consolidation appearing in 55 WAIG p. 1191) and 
the Fire Brigade Employees (Workshops) Award 
No. A6 of 1981 (63 WAIG p. 392). 

That inter-relationship between the employees in 
the respondent's various departments is set out in 
the "Schedule of Relatives and Base Rates of Pay, 
effective from 26 August 1977" (Exhibit 8 in 
Matters Nos. 317 and 318 of 1982 (62 WAIG p. 2220 
at p. 2224). 

(My emphasis.) (64 WAIG p. 1160 at p. 1165.) 
In brief, all of the respondent's employees rates of 

wages (the Administrative employees and other such 
employees excepted) are inter-related. 

And it is that inter-relationship that builds up the 
respondent's metal trades employees rates of wages 
beyond those of their general counterparts in the 
government sector. 

The rates of wages in the instant award are expressed in 
the following terms: 

19.—Wages. 
(1) The minimum rates of weekly wages payable 

to employees covered by this award shall be as 
follows:— 

Senior Technician and Brigade Electrician: 
First year of service Base rate and penalty 

of Station Officer First 
Year 

Second and subse- Base rate and penalty 
quent years if less of Station Officer 
than eight years Second Year 
with the Brigade 
Third of service Base rate and penalty 
and above after of Station Officer Third 
completion of eight Year 
years with the Brigade 

Technician Grade I: Base rate and penalty of 
Senior Fireman plus Leading Hand Allowance (as 
for a tradesman placed in charge of three or more 
workers under the Engineering Trades 
[Government] Award). 

Technician Grade II: Base rate and penalty of 
Fireman 'A' Grade. 
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Technician's Assistant Grade I: Base rate and 
penalty of Fireman Second Class. 

Technician's Assistant Grade II: Base rate only of 
Fireman Second Class. 

[63 WAIGp. 392 at p. 395.) 
The base rate of wage for the "Fireman A Grade" 

referred to in the instant award and now Fireman First 
Class — (fifth to seventh year of service) (see 62 WAIG 
p. 2226) is the base rate of wage for a mechanical fitter in 
the "Metal Trades (General) Award, No. 13 of 1965 as 
varied (see my reasons for decision in Matters Nos. 317 
and 318 of 1982 — 62 WAIG p. 2220). 

Thus, the base grade Technician in the instant award 
enjoys base rate penalty with that level of fire fighter and 
the fire fighter's penalty (and higher grades of 
Technicians receive different and higher such penalties as 
shown in the extract from the award above), but not his 
additional amount for an average of regularly worked 
overtime or the industry allowance. 

But, by participating in the fire fighters "penalty" but 
not the reasons therefore, namely shift work, and 
receiving overtime rates for overtime work and holiday 
work under the instant award and in addition to that part 
of the "penalty" for weekend and public holidays, raises 
the question for what factors does the payment of the fire 
fighters penalty to the metal trades employees 
compensate? 

The answer is clearly as submitted by the respondent, 
the terms of the restructuring agreement of 1972 and in 
lieu of special rates and provisions. 

In essence that compensation is analagous to the 
"industry allowance" paid in other industries and 
referred to by the claimant, in support of its claims, 
namely amounts in lieu of specific allowances, apid to all 
employees whether those employees encounter all or any 
or non of the specific disabilities which the averaged 
allowance has replaced (and which is the case with some 
others of the respondent's employees). 

In my view the additional payment which the 
employees subject to the instant asward receive by virtue 
of the wage structure of that award adequately and 
probably more than compensates those employees for 
the relatively few occasions in a year when they are out of 
the workshop environment and for the occasions when 
they encounter dirty work and the like. 

Additionally, the claim does not meet the 
requirements of Principle 9.—Allowances in that it has 
not been shown that a new allowance is necessary for 
changes in the work or the conditions under which it is 
performed. (Principle 9(b)(ii)). I believe also that 
Principle 9(b)(i) is relevant when it says "New allowances 
will not be created to compensate for disabilities or 
aspects of the work which are comprehended in the wage 
rate of the Classification concerned". 

From all of those analyses and findings I can discern 
no circumstances of the respondents metal trades 
employees which indicate the need for compensation 
additional to that which they presently receive by the 
structure of the wages clause of the existing award and 
thus I will not allow the claim made on their behalf. 

Accordingly, I determine the matter by an Order of 
dismissal. 

Mr J. Sharp-Collett appeared on behalf of the 
claimant. Mr J.L. Ross appeared on behalf of the 
respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR281 of 1986. 

Between the Amalgamated Metal Workers and Ship- 
wrights Union of Western Australia, Claimant and 
the Western Australian Fire Brigades Board, 
Respondent. 

Order. 
HAVING heard Mr J. Sharp-Collett on behalf of the 
claimant and Mr J.L. Ross on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the claim herein be dismissed. 

Dated at Perth this 26th day of May 1987. 

(Sgd.) G.J.MARTIN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Division 2 — General Jurisdiction and Powers of the 
Commission — Section 44 — Reference of a dispute 

for determination. 

The Association of Draughting, Supervisory and 
Technical Employees Western Australian Branch 

and 
Mt Newman Mining Company Pty Limited. 

No. CR14 of 1987. 

AWARD FREE. 
Foremen Iron Ore 

COMMISSIONER J.F. GREGOR. 
Perth 19th day of May 1987 

Reasons for Decision. 
THE COMMISSIONER: On 3 March 1987 a conference 
took place between the parties at Port Hedland to discuss 
a dispute between them which had resulted in industrial 
action by the Claimant. A number of stoppages had 
taken place over an action by the Respondent in 
restructuring the employment package for staff so that 
those on shift work had a decreased shift penalty loading 
but an increased base rate. The conference discussed the 
dispute in detail and at the completion of it a recom- 
mendation for resolution of the dispute was put to the 
parties. The recommendation did not provide a complete 
answer, however the industrial action was, as a result, 
discontinued. The dispute was referred under a 
Memorandum of Matters for Hearing and Determina- 
tion under section 44 of the Act and is described in the 
Schedule to that Memorandum in the following way: 

In December 1986 the respondent announced a 
review of salaries and conditions. Amongst other 
things, base salaries were deleted or varied. In 
particular shift foremen received an upward adjust- 
ment in base rates, on average, by 11 per cent con- 
current with the introduction of ceiling rates on shift 
penalty payments. 

The claimant claims that the introduction of the 
ceiling is unfair and that the penalty rate system for 
shifts previously applying should be restored. 

The respondent says that the remuneration policy 
is the ultimate responsibility of management. The 
changes made are not unfair and in any event, are its 
prerogative to make. 

At the commencement of his argument on behalf of 
the Claimant Mr Irwin advised that its case would rest 
solely upon submissions and documents which he would 
present to the Commission. He said the core of the 
dispute was that there had been an imposition of a ceiling 
upon shift penalty rates and that this constituted a 
change from the previous arrangements which had been 
set out in a Staff Policy Manual in page F7 (Exhibit II). 
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This provided that staff would be paid Monday to Friday 
single time when on shift; Saturday time and a half and 
Sunday double time with the 20th shift double time on 
the base salary. The effect of what was proposed was that 
the payment would now be based on a sum of $13.72 per 
hour. The members of the Claimant did not like the 
proposal because essentially it created a circumstance 
where the formula for their shift work payments were 
different to those which applied to blue collar workers 
whom they supervised. The end result of the change in 
the formula was that if it had remained on the new base 
rates granted as part of the salary re-adjustment then 
production foremen would have received a further $600 
per annum and quality control officers would be missing 
up to $1 200 per annum. 

Mr Irwin then went on to examine the argument for 
retention of the pre-existing system and in doing so 
reviewed the necessity for payment of shift penalty rates 
and drew attention to problems which arise in the 
working of shift work. He suggested by inference that the 
new system could dilute the penalty upon the employer 
which is inherent in the system of making additional 
payments for work outside of normal hours. He finally 
drew attention to an agreement which his Association 
had made with BHP Engineering concerning shift 
payments made to drafting personnel employed by that 
company, saving that as a matter of consistency the type 
of arrangements made in that agreement should be 
applicable to Mt Newman Mining Company. The sub- 
missions put in support of the claim were restricted to 
the general areas covered in this summary, and no 
evidence was called which went to the question of unfair- 
ness to individual workers by the introduction of the 
system. There was reference to what was seen to be 
unequal treatment to five members of the Claimant who 
received letters arising from the industrial action which 
took place in support of the claim. 

In a methodical, detailed and closely reasoned 
argument in reply Mr Ihlein, for the Respondent, 
described the circumstances in the issue which he 
believed were relevant to its determination. He said that 
the action was somewhat unique because it concerned a 
group of non award regulated employees of the 
Company, observing that their conditions and rates of 
remuneration were established by common law contract 
between them and the Respondent. In this award free 
situation changes to their contracts of employment over 
past years had occurred by decision of the Company by 
implementation of policy and not negotiation in the 
sense ordinarily found in the industrial relations system 
in Western Australia. The background to the introduc- 
tion of the changes now subject of debate were 
summarised by him in the following way. In December 
1986, after over IVi years of detailed consideration and 
investigation, a new system of staff remuneration was 
implemented in Mt Newman Mining Company. With the 
assistance of evidence from Mr S.P. McDonald who is 
the Manager Personnel of the Company and who con- 
ducted the review, the principle aim of the change was 
described. 

It was said that the aim was to put into place a system 
that would be successful in attracting, retaining and 
motivating suitable staff in a cost effective manner. The 
achievement of this aim would be assisted by a number of 
structural changes which were carried out. These 
included amongst other things, the introduction of a 
broad banded grading system, payment of a 20 per cent 
site allowance, the annual review of salaries in December 
each year to reward performance and to ensure con- 
tinuance in market competitiveness. It was said that in 
almost all cases these changes were coupled with signifi- 
cant increases to individual staff officer's base salary and 
that in all cases the Company endeavoured to ensure that 
an employee would not be disadvantaged by changes to 
his or her salary package. The impact of the changes were 
displayed to the Commission in Exhibits E and L which 
showed the variations in the salary by percentages with 
the introduction of the new scheme. 

From these Exhibits it appears that one of the most 
significant changes was in the salary level paid to the first 
and second line supervision and by reference to Exhibit K 
which showed the levels of remuneration paid to similar 
classifications by the Goldsworthy Mining Company the 
Respondent demonstrated that it had attempted to install 
a highly competitive salary. This meant that consider- 
ation had to be given to the total salary package paid to 
supervisory staff. Increased base salaries were combined 
with a 20 per cent site allowance and the introduction of a 
ceiling rate at which shift penalties would be calculated to 
achieve this aim. The shift penalty ceiling was an impor- 
tant component of the package because the Company 
had been concerned that the total compensation paid for 
disabilities of shift work had been disproportionately 
high relative to the general salary levels paid to the 
foremen. Hence, if a high base salary increase to foremen 
had been introduced without the limitation of a ceiling 
on shift penalties then payments to the shift workers 
would have become even more disproportionately high. 
A second consideration was that without a ceiling the 
shift workers salary packages would increase in margin 
over day workers to an extent where it would be difficult 
to attract shift workers to day positions. It was said that 
at the end of the day the salary levels paid to foremen 
were highly competitive and that the remuneration 
packages offered to the shift workers in particular were 
amongst the highest in the country and would remain so 
notwithstanding the introduction of a shift penalty 
ceiling rate. 

It was further said that the staff by virtue of 
notifications given to them in various memoranda had, 
over the period of review, been kept informed that shift 
allowance ceilings were in contemplation (see Exhibits F 
and G). Evidence was called from Mr N.D. Pearsel, the 
Manager Personnel Port Hedland area, who advised that 
he had conducted a number of briefing sessions in which 
he thoroughly reviewed the proposed changes in the 
presentation which lasted 1 Vz to two hours. During that 
time the full details of the remuneration philosophy and 
changes to the system were explained to the staff. 
Individuals were told that at all times they had the right 
to query any changes with their management, however 
only a few day workers had taken up that offer and at the 
time of the hearing no shift workers had raised individual 
queries. 

The Association alleges that the action of the 
Company in introducing a system of ceiling shift penalty 
payments is unfair. It is said to be, so that argument goes, 
because it distorts a long-standing practice that shift 
supervisors get penalties based on the same formula as 
blue collar workers. 

There is, as a result, the potential to shrink the 
differential in earnings between the supervisors and blue 
collar workers on shift. Secondly, if the Company's 
ceiling on shift penalties is allowed to stand some 
workers will lose and that a potential further rise in 
remuneration resulting from an increased base rate will 
be denied them. Third, it is implied that there has been 
insufficient communication during the review period and 
therefore the introduction of a penalty ceiling is an 
unwelcome surprise. Fourth, the ceiling frustrates the 
established principle adopted by tribunals that penalties 
on shifts should be high to dissuade an employer from 
departing from ideal work patterns. 

The argument on behalf of the Claimant does touch 
upon some other matters, but in essence those issues 
described in the preceding paragraph are the centre piece 
of the argument that the action of the Respondent is 
unfair. There is no hard evidence called to support any of 
the contentions made by the Claimant. No individual 
employee has come forward to describe how the action of 
the employer has affected his conditions of employment 
in an unfair manner. The onus in these matters is carried 
by the Claimant and I have grave doubts that it has been 
discharged by the argument put. Notwithstanding those 
doubts I intend to continue and examine the merits of the 
issues. 
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The negative effects of the grant of the claim are that 
so far as individuals are concerned there would be a 
further substantial increase in addition to that which has 
already been given to them in December last year. The 
effect of this would be the rates of pay being paid to shift 
supervisors would escalate substantially creating 
problems of relativity with people at higher levels in the 
salary structure. The end result of this would be that the 
whole of the remuneration arrangements might need to 
be re-examined because the new base rates have been 
fixed taking into account the levels of shift 
remuneration. The implications of having to go back and 
review base remuneration are obvious. In practical terms 
it might not be possible to vary base rates which were 
implemented back in December last year. The question 
may well be posed as to what unfairness arises when, as a 
result of the December 1986 decision to introduce a new 
structure of remuneration for the Company, that no 
staff employee shift worker has suffered any earnings 
reduction and for the main part, increases which have 
occurred are substantial. There are other advantages as a 
result of the adjustments made to base rates of pay in the 
area of increased superannuation contributions, annual 
leave loadings. New and extended salary ranges brought 
about by broad banding have made more persons eligible 
to receive higher payments. The evidence further demon- 
strates that the comparative earning potential of 
employees of Mt Newman Mining with the market place 
generally is favourable and there will be annual reviews 
to provide additional scope for movement into other 
salary ranges based on performance. 

The effect of the Association's claim being successful 
in respect of a part of comprehensive salary package 
could cause disruption to a system which has been intro- 
duced after 2'A years review, a system of which the 
ceiling on penalties is but one small facet. There has been 
no demonstrated unfairness and further on review on the 
basis of merit there appears to be no prejudice to any 
worker. There would be great disruption to the 
remuneration scheme adopted by the Company to allow 
this claim and for the reasons specified previously the 
claim will be determined by an order of dismissal. 

Appearances: 
Mr L.J. Irwin appeared on behalf of the Claimant. 
Mr O.L. Ihlein appeared on behalf of the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CRM of 1987. 

Between the Association of Draughting, Supervisory and 
Technical Employees Western Australian Branch, 
Claimant and Mt Newman Mining Company Pty 
Limited, Respondent. 

Order. 
HAVING heard Mr L.J. Irwin on behalf of the claimant 
and Mr O.L. Ihlein on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be dismissed. 

Dated at Perth this 19th day of May 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL 
RELATIONS COMMISSION. 

INDUSTRIAL RELATIONS ACT 1979. 
Industrial Relations Act 1979 

Section 44 Reference of Dispute. 

Construction, Mining and Energy Union of Western 
Australia; and the Amalgamated Metal Workers and 

Shipwrights Union of Western Australia 
and 

Hamersley Iron Pty Ltd 
(No. CRMS of 1987). 

IRON ORE PRODUCTION AND PROCESSING 
(HAMERSLEY IRON PTY LTD) 1985. 

Car and Wagon Examiners/Tradesmen Mining 

Commissioner Coleman Perth 26 May 1987 

Demarcation — placement of foam rubber blocks inside 
coupling of ore cars to prevent unlocking — whether 
work required constitutes a 'modification' and is 
therefore tradesmen's (fitters' work) — proficiency 
of car and wagon examiners to do same — 
managerial prerogative — work efficiency — 
application dismissed. 

Reasons for Decision. 

THE COMMISSIONER: In November 1986 Hamersley 
Iron Pty Ltd decided to institute a trial with a view to 
overcoming the problem of unlocking of couplings on 
ore cars which sometimes occurs during loading 
operations at mine sites, when ore trains are on track and 
during dumping operations. The "break-aways" which 
result in considerable periods of' 'down-time'' impair the 
efficiency of the Company's rail operations. A simple 
technique has been devised which the Company believes 
may assist in preventing the unlocking taking place. A 
block of compressed foam rubber, measuring 
approximately 16cm by 8cm by 8cm is to be placed inside 
the coupling in a space above the locking mechanism. 
Seven ore cars which become uncoupled in the dumping 
process were shunted to a siding adjacent to the Seven 
Mile Workshop, mechanical measurements were taken 
and the foam rubber blocks were placed in the coupling 
by car and wagon examiners. The Company now wishes 
to pursue a trail involving the placement of 100 foam 
rubber blocks in couplings which have caused "break- 
aways" during dumping operations or at the mine site or 
on track. It is intended that car and wagon examiners will 
undertake the duty of placing the foam rubber blocks in 
the couplings and that the performance of these 
couplings will be monitored to see if the trial has been 
successful. A decision will then be taken on whether the 
trial should be extended or if the foam rubber blocks 
should be placed in all couplings in the Company's fleet 
of ore cars. 

The Applicant Unions claim that the insertion of the 
foam rubber blocks into ore car couplings is the work of 
fitters and should be undertaken in the workshop. The 
Company rejects this and asserts that pursuant to its 
right to manage, it may direct car and wagon examiners 
to perform the task "in situ". The matter arises for 
determination after conferences held under section 44 of 
the Act failed to resolve the dispute. 

The task of inserting the foam rubber block in the ore 
car coupling involves the removal of a clevis pin and 
knuckle from the coupling, manipulation of the locking 
mechanism and juggling the locking pin, then placement 
of the foam rubber block in a space above the locking 
mechanism. The knuckle and pin are then replaced. In 
the course of a conference held at the Seven Mile 
Workshop, I had the opportunity to witness the foam 
rubber block being placed in an ore car coupling in the 
workshop. At that time the task was undertaken by a 
fitter with assistance from other employees. 
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Mr Keegan on behalf of the FEDFU acknowledges the 
prerogative of an employer to manage his own affairs 
and appreciates that the Commission will not interfere 
with that right unless the action of the employer is 
unjust, oppressive or unfair. However, he submits that 
the prerogative to manage does not provide a licence to 
employers to make decisions which would have the 
potential to perpetuate industrial disputes. 

The dispute over the placement of the foam, rubber 
blocks in the ore car couplings arises at a time when 
collectively, the Unions' party to Iron Ore Production 
and Processing Award — 1985 are engaged in 
negotiations with Hamersley Iron Pty Ltd on a new 
award. In those discussions the Unions' have given 
support to reducing the unit cost of production and are 
considering the implementation of broad-banding of 
classifications and multi-skilling practices. The 
circumstances of the industrial scene which exists 
between the Company and the Unions was raised in order 
that the Commission should desist from hearing this 
matter at present. It was inferred that negotiations may 
encompass the resolution of this matter through multi- 
skilling innovations. However, the dispute which gave 
rise to the reference to the Commission to determine this 
matter involved strike action and that was withdrawn on 
the understanding that the matter would proceed for 
hearing and determination. 

The concerns of the FEDFU that the Company's 
actions in directing car and wagon examiners to place 100 
foam rubber blocks into the ore car couplings will 
precipitate industrial disputation, is based on the 
experience of demarcation disputes that have arisen with 
tradesmen inthe past. Some four or five years ago 
training of car and wagon examiners was undertaken by 
fitters in the Seven Mile Workshop. However, this 
arrangement was terminated as the fitters considered that 
the career structure within positions covered by the 
FEDFU should be kept separate from those which were 
particular to metal tradesmen. Prior to theat there had 
been a demarcation dispute which resulted in the range of 
tools provided to car and wagon examiners being 
restricted. 

It is the FEDFU's position that the duties the subject 
of this dispute cannot be done safely nor efficiently by 
car and wagon examiners. This assertion is based on an 
appraisal of the formal training that is undertaken by 
carmen, the limited tool kit available to them and the 
lack of workshop facilities in the situations under which 
the task is to be performed. Furthermore it is submitted 
that the weight of coupling knuckles (30kg) and the fact 
that this task is to be performed "in situ", renders the 
conditions unsafe. Evidence presented by an engine 
driver who formally occupied the position of car and 
wagon examiner and of an employee who currently holds 
that position, was presented to support the Union's 
position that the task is not being undertaken to effect a 
running repair of the ore car coupling, but is a 
modification and as such is work requiring the expertise 
of a tradesman. While the witnesses agreed in cross 
examination that car and wagon examiners could 
competently undertake the task and that the only 
additional work, so to speak, beyond that which is 
associated with replacing fractured coupling knuckles is 
the placement of the foam rubber block in the recess 
above the locking mechanism, that additional duty took 
the task within the realm exclusively that of fitters. They 
saw the test being undertaken by the Company as a 
modification of the locking mechanism. They maintain 
that the duties of a car and wagon examiner are limited to 
effecting running repairs in order that the operation may 
continue. The opinion was expressed that car and wagon 
examiners see the imposition of the requirement to place 
the foam rubber blocks in the ore car couplings as the 
first step in imposing other requirements on car and 
wagon examiners to do work not presently undertaken. 

Mr Bastow's submissions for the AMWSU 
complements those of the FEDFU. He argues that the 
removal of the coupling knuckle is to be undertaken to 

effect a modification of the locking device on the ore car. 
The skills necessarily performed by a tradesman ranges 
from simple duties to intricate work. It is not sufficient to 
break tsks up into various components and to identify 
particular jobs as being within the competency of 
persons other than tradesmen. Mr Bastow referred to the 
Industrial Training Act and the requirement that is 
imposed on employers to have probationary apprentices 
appointed where persons other than skilled workers 
undertake trasdespersons' duties. Evidence was called 
from a fitter from the Rolling Stock section of the 
Company's Seven Mile Workshop. The witness 
explained that the foam rubber block was a 
"modification of a modification" in as much as the 
locking mechanism had previously been changed from a 
solid block to provide a hinge or tongue so that when the 
ore car is turned upside down in the dumper, the tongue 
falls and stops the locking block from slipping and 
detaching the coupling knuckle. The foam rubber block 
will sit on top of the modified locking block so that there 
can be no change of the coupling coming adrift when the 
ore car is in the dumper. Again while it was agreed that 
the task of placing the foam rubber block in the coupling 
could be undertaken by a car and wagon examiner, it was 
in the fitter's view a further modification of the locking 
block and therefore a task which came within the scope 
of the tradespersons' duties. 

In responding to the Unions' submissions, Mr 
Cameron for the Company, noted that it was not denied 
that car and wagon examiners possess the necessary 
technical knowledge and manual dexterity to perform 
the task in issue. He also noted the Applicant Union's 
acknowledgement and endorsement of the principle of 
managerial prerogative. The Company submits that it is 
immaterial whether the task of placing 100 foam rubber 
blocks in the couplings of ore cars is expressed to be an 
additional work requirement, a modification or a 
running repair, the Company does not accept some 
arbitrary demarcation that the Unions may impose on 
this task. Car and wagon examiners are obliged, under 
their contract of employment, to follow lawful and 
reasonable orders. The task being required of them is 
within the skills they have obtained through training and 
experience and they are provided with tools adequate for 
the performance of the job. On questions of safety that 
were raised by the Unions' witnesses, the Company notes 
that those submissions were supplementary to the 
primary argument that the work in issue is a modification 
and therefore comes within the scope of the tradesman's 
role. Be that as it may, the Company noted that the 
parties have already agreed on a procedure to address 
problems relating to safety which may arise from time to 
time. The procedure to be followed is set out in Division 
2 — Part 1, Clause 6.—Safety Code of the Iron Ore 
Production and Processing Award 1985. It is the object 
of the Company to achieve greater efficiency through 
flexibility of the workforce and thereby lower unit costs 
of production. It is submitted that the Company's right 
to manage should not be prejudiced by deferring 
consideration of this issue pending award negotiations. It 
submits that the claim by the Applicant Unions may be 
characterised as a restictive work practice and that an 
order of the Commission should not entrench such an 
arrangement. Finally, it is common ground that various 
employees within the Company, including car and 
wagon examiners and fitters, possess the skills necessary 
to implement the test. However, the logistics of the rail 
operation are claimed to be such that the 100 foam 
rubber blocks to be inserted should be undertaken "in 
situ" by the car and wagon examiners. These employees 
work a full four panel roster which covers the 24 hour per 
day seven day a week, 52 weeks per year of operations. 
To have fitters undertake this task would involve, at 
some time, the payment of a "call-out" or the diversion 
of ore cars to the workshop. 

Initially car and wagon examiners (carmen) are 
appointed as trainees during which time their instruction 
prepares them to undertake the duties of inspecting all 
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parts of cars with the view to detecting faults in 
structures, excessive wear of parts, need for adjustments, 
defective bearings, broken or defective wheels and 
defective operation of the Westinghouse air brake 
system. The trainee must become proficient in carrying 
out minor repairs which can be performed with safety on 
the running rail or in the shunting yards. Where a vehicle 
needs attention other than that which may be effected as 
a minor running repair, the particulars must be identified 
on an appropriate repair card for attachment to the 
vehicle. The "Railway Operations Carmen's Manual" 
provides that, "the carmen must be capable of 
conducting all classes of minor repairs and maintenance 
work of a mechanical nature on under-frames and 
running gear of car and car stock". (Exhibit E.) The 
practical test undertaken by a carman specifies the need 
to demonstrate proficiency in removing and replacing 
knuckles in the ore car coupling mechanism. (Exhibit C.) 
A certificate of competency to discharge prescribed 
duties and knowledge of operating rules is issued to the 
carmen in terms that he is proficient in carrying out all 
duties associated with the position of car and wagon 
examiner within the rail traffic operations department. 
The tool kit issued to a car and wagon examiner is 
sufficient to undertake all minor repair tasks expected to 
maintain those facets of the operation in which he is 
engaged. 

Witnesses for the Applicant Unions attest to the car 
and wagon examiners technical knowledge of the 
coupling mechanism and their ability to perform each 
facet of the task involved in locating the foam rubber 
blocks in the coupling housing. The availability of the car 
and wagon examiners to initiate the trial when a break- 
away occurs is obvious. The shift rosters that they work, 
their proximity to the operating train and the 
requirement for them to rectify "break-aways" 
including the necessity to replace fractured knuckles 
places them in a position of being the employees that the 
Respondent would first identify to institute the action for 
the trial in the most efficient manner. Against this 
availability it is compared the shift arrangements for 
fitters, their location at the Seven Mile Workshop and 
the additional handling of the ore train in isolating the 
"break-away" ore v/agon so that the foam rubber block 
could be inserted at the Rolling Stock Workshop. 

It is already a requirement of car and wagon examiners 
to replace fractured coupling knuckles "in situ". The 
trial proposed by Hamersley Iron Pty Ltd will increase 
the frequency of handling knuckles beyond the level that 
would otherwise be encountered in normal operations. 
However, the additional task of inserting the foam 
rubber block in the coupling housing does not of itself 
introduce a safety hazard beyond that which is associated 
with the replacement of a coupling knuckle. From the 
evidence presented and from my own observations at the 
time the demonstration was given in the Seven Mile 
Workshop, it is clear that the insertion of the foam 
rubber block is a two man job. There is need for 
assistance in releasing the spring loaded handle on the 
fixed coupler and in lifting the knuckle. However, the 
task does not introduce new dangers for those that 
possess the certificate of competency particular to the 
duties of car and wagon examiners. 

1 am satisfied that car and v/agon examiners possess 
the skill and technical competency to undertake a trial 
designed by the Respondent and that the performance of 
the task required of them does not introduce safety issues 
which could not be addressed under the safety code 
pursuant to Clause 6 of Division 2 — Part I of the Iron 
Ore Production and Processing (Hamersley Iron Pty 
Ltd) Award 1985. 

On the issue of efficiency, it is apparent that this is 
related to the scope of the trial. An increase in the 
number of foam rubber blocks to be placed in the 
coupling housing beyond 100 may vary the balance in 
favour of having the task undertaken by fitters in the 
Seven Mile Workshop. However, the matter for 
determination now is limited to the terms of the proposed 

trial. Finally it is necessary to address the issue of 
whether or not, withstanding the assessment of 
competency, efficiency and safety, there exists an 
underlying principle which determines that the trial 
involves a modification to the coupling mechanism and 
as such the work is exclusively the domain of fitters. 
While this was stated to be the case by the Applicant 
Unions, it is difficult to discern the parameters which 
such a principle dictates when the scope of duties of car 
and wagon examiners are analysed. Indeed, it is accepted 
that car and wagon examiners have the capability "of 
conducting all classes of minor repairs and maintenance 
work of a mechanical nature on under-frames and 
running gear of car and car stock". (Duties of carmen 
Exhibit 3.) Coming within the scope of these duties and 
being acceptable of both fitters and carmen is the latters 
involvement in changing brake shoe blocks. This has 
always been a task undertaken by carmen and the fact 
that the type of shoe has changed does not render the 
replacement a modification. It is difficult not to 
conclude the absence of some underlying principle which 
establishes a demarcation between the duties of fitters 
and car and wagon examiners. The present situation 
involving the placement of foam rubber blocks in the 
coupling housing appears to be an attempt to rationalise 
the resistance to change rather than a wish to maintain an 
adherence to some work arrangement which in 
preserving the distinction between tradesmen and others 
is based on skill and efficiency. The circumstances of the 
iron ore industry, of industry generally and of the nation 
demand that management, organised labour and indeed 
industrial tribunals maintain a willingness to review work 
arrangements to ensure that efficiency can be achieved 
without prejudicing safety and without imposing harsh 
or oppressive requirements on those undertaking 
production. Our commitment to review previously 
unquestioned arangements, to change and to increase 
efficiency must be more than rhetoric, it must be 
matched by a commitment to act. I cannot accept that 
the placement of 100 foam rubber blocks in the coupling 
mechannism of iron ore cars by car and wagon examiners 
warrants the intrustion of the Commission to the extent 
advocated by the Applicant Unions. The application is 
dismissed. 

Mr R. Keegan on behalf of the Construction, Mining 
and Energy Union of Western Australia. 

Mr F. Bastow on behalf of the Amalgamated Metal 
Workers and Shipwrights Union of Western Australia. 

Mr A. Cameron on behalf of the respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR155 of 1987. 

Between Construction, Mining and Energy Union of 
Western Australia; and the Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia, Claimants and Hamersley Iron Pty 
Limited, Respondent. 

Order. 
HAVING heard Mr R. Keegan on behalf of the 
Construction, Mining and Energy Union of Western 
Australia, Mr F. Bastow on behalf of the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia and Mr A. Cameron on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

Dated at Perth this 26th day of May 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN INDUSTRIAL 
RELATIONS COMMISSION. 

INDUSTRIAL RELATIONS ACT 1979. 

Industrial Relations Act 1979 
Section 44 — Reference of Dispute. 

Construction, Mining and Energy Workers of Australia, 
Western Australian Branch 

and 
Eglo Engineering Pty Limited and Others. 

(CR214 of 1987.) 

NO AWARD 

Shop Steward Construction Industry 
Senior Commissioner 
G.G. Halliwell Karratha 25 May 1987 

Jurisdiction — Industrial Matter — Conciliation and 
Arbitration Power — section 24 Industrial Relations 
Act 1979 — Arbitrated — Found to be Industrial 
Matter. 

Reasons for Decision. 
Given Extemporaneously 

SENIOR COMMISSIONER: In the ordinary course 
the finding pursuant to section 24 of the Act would have 
been reserved for consideration and written reasons 
therefore produced in due course. 

The present circumstances of this matter are: There 
has been industrial action for approximately nine days 
and that action has lead to a cessation of various 
construction activities of the respondents and then a 
stand-down of some 300-odd employees to date 
apparently with more stand-downs to come unless there 
is a resumption of work by the members of the union. 
That will lead in turn to the shut-down of a project which 
is both large in size and large in cost and I do not think 
that is to the advantage of any of the parties and certainly 
not the public. 

With that background, having heard counsel for the 
parties and interveners and pursuant to section 24 of the 
Act, the Commission finds that it has jurisdiction to deal 
with the claims made in matter CR214 of 1987. 

The Claim in essence is that a person who is an 
employee of an employer be permitted leave of absence 
during working hours to attend to industrial matters on 
behalf of other employees of that persons employer and 
on behalf of his union with other employers. 

Having regard to the definition of "industrial 
matter", particularly paragraph (b) and the expression 
"leave of absence" contained therein together with the 
reasons for decision of the Industrial Appeal Court in 
appeal number 8 of 1986, judgment delivered on 25 
February 1987, the claim as made is, in the opinion of the 
Commission, an industrial matter. 

The issues of whether leave of absence should be 
granted at all is a matter of merit. The issue of whether 
the leave should be paid as is sick leave or unpaid as is 
maternity leave is also a question of merit. The amount 
of leave of absence, if any, during working hours — i.e. 
one hour or four hours per day or week — is also a matter 
of merit. However, the fundamental claim that the 
Commission grant to an emplolyee of an employer leave 
of absence from work from his employer is, as I said, in 
the opinion of the Commission an industrial matter 
under the Act. 

Appearances: Mr D.K. Schapper (of Counsel) and 
with him Mr D. Hellyer, appeared for the applicant. 

Mr H.J. Dixon (of Counsel) appeared for the 
respondents. 

Mr M. Crofts appeared as an intervener on behalf of 
the Confederation of Western Australian Industry. 

Mr L.A. Jackson (of Counsel) appeared as an 
intervener on behalf of Woodside Offshore Petroleum 
Pty Limited. 

Mr R.D. Allen (of Counsel) appeared as an intervener 
on behalf of KJR. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44 (9). 

Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, 

Union of Workers 
and 

Burswood Island Resort 
(Burswood Management Limited) 

No. CR916 of 1986. 

HOTEL AND TAVERN WORKERS' AWARD 1978. 
Croupier Liquor and Accommodation 

COMMISSIONER J.A. NEGUS. 
Perth 2nd day of April 1987. 

Termination of employment — unfair dismissal — mis- 
conduct — skylarking — employers responsibilities 
— severity of penalty harsh and unreasonable — 
compensation or reinstatement ordered. 

Reasons for Decision. 
THE COMMISSIONER: This is a dispute between the 
Federated Liquor and Allied Industries Employees' 
Union and the management of Burswood Island Resort 
which was not resolved at a conference presided over by 
Senior Commissioner Halliwell and has therefore been 
referred to hearing and determination. The reference 
reads as follows:— 

The claimant union seeks the reinstatement, 
without loss of entitlements, of Ms Tracey Kaye 
Witcomb whose services were terminated on the 
15th day of December 1986. 

It seems that an incident occurred at the Burswood 
Island Casino on the morning of Sunday 14 December 
1986 and as a result of that incident, two croupiers, 
Tracey Witcomb and Verna Ladlow were summarily 
dismissed from their employment. The applicant union 
claims that the employer's treatment of Ms Witcomb was 
harsh and unreasonable in light of all the circumstances. 

Before embarking on a review of the evidence and sub- 
missions in relation to the dismissal of Ms Witcomb, it is 
as well to understand some aspects of the conditions 
under which gaming staff members are employed at the 
Casino. It is the only enterprise of its kind in Western 
Australia and as such its establishment and operations 
have been the subject of close public and media scrutiny. 
Prior to the awarding of a licence to operate the Casino 
there was some outcry from sections of the community 
who opposed such a development on the grounds that it 
would attract a criminal element and become a centre for 
the "laundering" of illegally obtained funds. 

In such a climate it is not surprising that prospective 
gaming staff members are subjected to a searching 
investigation by the Casino Control Committee before 
being licensed to work at the Casino. An application for 
such a licence is processed only if accompanied by a 
statement from the Casino management that a position 
will be offered to the person if a licence is granted. 

The new employee is provided with an Employee 
Handbook (Transcript Exhibit Wl) which outlines in 
some detail the standards of behaviour and performance 
expected by management. The final page of this hand- 
book is in the form of a statement, signed by the 
employee, indicating that the book has been read and 
understood and that the employee agrees to abide by the 
conditions. Tracey Witcomb signed such a document on 
8 January 1986 (Transcript Exhibit W2). 
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To illustrate the stringency of the standards imposed 
on Casino employees and the importance placed by the 
employer on both the appearance and the substance of 
honesty and integrity, it is useful to quote some portions 
of the Employee Handbook. 

Page 23 4.15 Use of Company Premises 
1. No employee of Burswood Island Resort is 

permitted to gamble or place bets in the Casino, 
other than with the TAB Agency (and only when off 
duty), nor may you cause other persons to gamble or 
place bets on your behalf. 

2. Employees' family and friends are encouraged 
to visit the Resort, however they will not be 
permitted to gamble at the employee's table. 
Gaming staff are required to notify supervisors if 
family and friends approach their tables. 

3. Employees will be permitted to frequent the 
facilities of the Resort on the following 
understanding:— 

(a) ... 
(b) ... 
(c) ... 
(d) Employees will not frequent beverage 

outlets prior to commencing work. 
(e) Employees who do not conduct themselves 

appropriately will have these privileges 
withdrawn. 

4. Procedure for use of Company facilities. 
Entry to facilities must be made through guest 

entrances. If your visit coincides with the end of 
your working shift, you must first leave the building 
via the staff entrance. 

You must be dressed in neat, casual attire 
appropriate for normal entry to the Casino. You 
must not appear in any public area in uniform while 
off duty. 

Staff should move directly through gaming areas 
and not loiter in the vicinity of any gaming table or 
gaming facility. 
Gaming Licensed Staff. 

When off duty you are free to use the TAB 
Agency, the Paddock Bar and adjacent lounge 
within the Casino, and all other facilities outside the 
Casino, unless informed otherwise. 

You are also permitted direct access to the toilet 
and washroom facilities adjacent to the eastern end 
of the Cabaret Bar. 

Should you wish to visit other Casino areas, 
subject to approval from Casino management, you 
must go to the Security Podium adjacent to the Cage 
and be issued a pass in exchange for your Employee 
Identity Card. At the end of your visit your 
Employee Identity Card will be returned upon 
production of the pass. 

Page 25 4.17 Termination Procedure 
If you leave the Company's employ either party is 

required to give a minimum period of notice, this 
requirement is governed by your Award or contract 
of employment, and clarification may be obtained 
from the Human Resources Department. However, 
if you do not comply with the rules and regulations 
as set out in section 8 of this Handbook, you may be 
liable to instance dismissal without any notice, (sic) 

Page 39 8.2 Honesty 
The job for which you are employed is one where 

the highest degree of fidelity and honesty is 
required. 

It is essential, not only from the Company's point 
of view, but also from that of its employees that no 
suspicion of fraud or dishonesty should arise. Any 
breach of this requirement will therefore be 
thoroughly investigated. 

Therefore, you are required to report immediately 
any knowledge of fraud or intended fraud within the 
Resort. You are also required to report any 
approach that may be made to you with a view to 
defrauding the Resort. 

Breach of this rule is grounds for instant 
dismissal. 

8.3 General Rules 
* 
£ 
* Do not beomce overly friendly with patrons. 

You must be courteous and friendly at all 
times, but not familiar. 

* 
* On completion of your shift, please do not 

remain on the premises any longer than 
necessary. 

* 
* 
* 
* 
* 

Page 42 9.0 Disciplinary Procedure 
This disciplinary procedure forms part of your 

Conditions of Employment. It is designed for the 
mutual benefit and in the best interest of both the 
employer and the employee. Clarification of any 
point will be given by your Department Head or the 
Human Resources Department. 
Rules and Regulations. 

Contravention of one or more of the following 
rules and regulations will give rise to disciplinary 
action. (This list is not to be regarded as exhaustive.) 

1. . . . 
2. Any act of a criminal nature. 
3. . . . 
4. . . . 
5. . . . 
6. . . . 
7. . . . 
8. . . . 
9. . . . 
10. . . . 
11. Acceptance of gratuities by Gaming Staff. 
12. . . . 
13. . . . 
14. . . . 
15. . . . 
16  
Any breach of the above Rules and Regulations 

will be subject to disciplinary action. 

Page 44 9.1 Procedure for Serious Offences 
1. You may be immediately suspended from duty 

with pay. An investigation of the facts will be con- 
ducted by your Department Head. During this time 
you will be asked to state your case and advance any 
extenuating circumstances. 

2. On completion of the investigation and 
dependent on the results, the following action may 
be taken:— 

(a) Exoneration of the person concerned, (sic) 
(b) A written warning. 
(c) Demotion. 
(d) Dismissal. 

3. . . . 
4. . . . 
5. In the case of dismissal, a full explanation will 

be given and written confirmation of your dismissal 
will be issued. 
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6. A right of appeal against unfair dismissal exists 
for all employees. You must present a written report 
to our Employee Relations Counsellor who will 
investigate the circumstances of the dismissal and 
then make a recommendation to the Chief 
Operating Officer. 

From the foregoing it can be seen that from the 
employer's viewpoint at least, gaming staff are expected 
to measure up to a standard of behaviour which is unique 
even by comparison with bank employees, cashiers or 
others who handle large amounts of cash or valuables. 

I turn now to a consideration of the incident which 
caused the Casino management to decide that the two 
croupiers had committed a misconduct so severe as to 
warrant instant dismissal. It seems that Ms Witcomb and 
Ms Ladlow travelled to work together in the latter's 
vehicle on the evening of 13 December. At 4.00 a.m. on 
Sunday 14, Ms Witcomb completed her shift, changed 
her clothing and went to the Winners Circle or TAB Bar 
to relax and wait for her lift home with Ms Ladlow whose 
shift did not end until 6.00 a.m. There is no disagreement 
between the parties that the Winners Cirlce is the bar 
where staff members are encouraged to relax and 
socialise after working hours and such relaxation would 
appear to be common practice among large numbers of 
the staff. The bar is open to members of the public and it 
is the only beverage outlet which staff members may visit 
without going through a relatively complex security 
procedure (Employee Handbook, 4.15 supra). 

The incident complained of by management was 
drawn to their attention by Mrs I.M. Hobbs, a cleaner, 
who in company with another cleaner witnessed some 
events, decided that a theft had taken place and reported 
the matter to security staff. Later in the day a security 
officer wrote a report of what the cleaners saw and both 
of them signed the statement. Mrs Hobbs gave evidence 
to the Commission that her attention had been drawn to 
the Winners Circle bar by a high noise level on the 
morning in question when she was cleaning in the Pit 4 
gaming area. She saw the two croupiers who were 
unknown to her and to whom she referred by their 
clothing. It is agreed between the parties that Ms 
Witcomb wore a black dress and Ms Ladlow had a 
striped top. According to Mrs Hobbs she saw Ms 
Witcomb jumping or dancing about near the bar counter 
were a male patron was seated. Ms Witcomb was seen to 
pluck an amount of money from the patron's shirt 
pocket, move away towards Ms Ladlow, holding up the 
money with the notes fanned out. She saw the women 
bump into one another and heard Ms Witcomb say 
something like "Let's go, I've got it". She says that Ms 
Ladlow took some of the money and put it in her dress 
top. Ms Witcomb was seen to return the money to the 
patron's pocket, then to take it out and apparently count 
it in front of him then return it to his pocket again. 

Mrs Hobbs transferred her attention to Ms Ladlow 
who left the bar area and went to a toilet near the 
Seafood Bar. Mrs Hobbs and the other cleaner hurried 
after her and hid behind the door of a cleaners' 
storeroom in the toilet area, from which vantage point 
they could listen and observe. Ms Ladlow was assisting a 
third young woman who was later identified as an 
employee named Leanne Fawell. Ms Fawell had drunk 
too much and eventually vomited in a rubbish bin. While 
Ms Ladlow was in the toilet area, Mrs Hobbs heard her 
say "I've got $200 in my bra" and again "Do you realise 
I've got $200 down my bra?" 

The cleaners then reported their suspicions to security 
staff and as a result the security shift manager, Mr Alex 
Li, accompanied Mrs Hobbs to the Pit 4 area so that she 
could point out to him the male patron who seemed to 
have been the victim of a theft. Mr Li approached the 
patron and broached the subject with him. The patron 
was aware that $100 was missing from his pocket, taken 
by a croupier, but he indicated that he had won $1000 so 
the loss was of little consequence to him. Mr Li persisted 
in an attempt to persuade the patron to make a complaint 
because it was against company rules for a croupier to 

take money from a patron. He refused absolutely to 
make any complaint. Mr Li instructed a security officer 
to discover the identities of the two croupiers who had 
been observed by Mrs Hobbs. 

Mrs Hobbs and the other cleaner were called back to 
the Casino on the Sunday afternoon, at which time the 
statement (Transcript Exhibit W3) was prepared and 
signed by them. When Ms Ladlow and Ms Witcomb 
arrived in the evening to commence their next shift they 
were interviewed by Mr P. Arbuckle, the resort duty 
manager, who required them to write separate statements 
regarding the events of that morning. Mr Arbuckle then 
advised the two croupiers that they were suspended with 
pay and should report to their departmental director the 
next morning. The director was advised of the situation 
by Mr Arbuckle and he was given a written report 
together with the statements of the croupiers and the 
cleaners. Mr Arbuckle verbally recommended to the 
director that the two croupiers should be dismissed. 

At 11.00 a.m. on the Monday, the croupiers were 
called to the office of Thuy Trinh who, in the presence of 
a Mr Graham Majors, asked if they had anything to say 
for themselves. Ms Witcomb suggested that it was a bad 
joke that went wrong and before any further conversa- 
tion was possible Thuy advised that they were dismissed. 
Mr Fry in adducing evidence from Ms Witcomb 
emphasised that the croupiers had not been given a copy 
of their own statements nor had they been advised of or 
shown statements by the cleaners or the security staff. 

It seems that they made immediate contact with the 
office of the applicant union because the evidence reveals 
that on the Tuesday morning the two croupiers, 
accompanied by Miss Susan Fee, a union officer, met 
with Mr C.M. Lawford, the industrial and labour 
relations manager. Mr Lawford said in evidence that he 
had been informed that the two girls were interviewed by 
Mr Thuy Trinh and that he had discussed the issue with 
more senior management and that the girls' employment 
had been terminated. The Tuesday morning meeting was 
arranged for Mr Lawford to review the termination. At 
the meeting the croupiers were given the chance to refute 
the information after Mr Lawford had explained to them 
his understanding of the events. He told them that three 
issues were of particular concern to the company — the 
propositioning of a patron for drinks or champagne, the 
actual taking of money from a patron and the length of 
time involved in the incident which precluded it being 
accepted as a joke or skylarking. Ms Witcomb explained 
that the patron was a friend and the whole thing had been 
a prank or a joke. Mr Lawford satisfied himself that the 
patron was only known to Ms Witcomb through their 
croupier-player contact; the man was a regular visitor to 
the Casino. Miss Fee argued for a less severe penalty to be 
imposed. Mr Lawford consulted the chief executive 
officer and outlined the situation to him again; that 
officer declined to reverse the decision on termination 
(Transcript pp. 102-3). 

Mr Lawford advised the Commission that the question 
of gratuities or presents had been of ongoing concern to 
management. It was quite clear and universally under- 
stood that the acceptance of a gratuity or tip from a 
patron at a gaming table was expressly and strictly 
forbidden. A further area of concern had arisen and that 
was the practice — . .of croupiers drinking off duty in 
the bar and quite exuberant punters leaving sums of 
money with them and for instance saying, 'Here is $100, 
you can buy yourself and some friends some drinks.' 
What we have laid down — and I believe in my own mind 
that most croupiers would be aware — is that there is a 
difference between taking a sum of money from a patron 
to buy a drink and simply receiving a drink from the 
other side of the bar with a punter, for instance, ordering 
a glass of alcohol and sending it over to the employee." 
(Transcript p. 105) 

In seeking to establish his case, Mr Fry adduced 
evidence from Ms Witcomb alone. Ms Witcomb 
indicated that she would have wished to bring the patron, 
whom she knew as Rob from his frequently gambling at 
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her table, to support her story but she had not been able 
to find him. It is a common occurrence for patrons to 
proffer their given names to gaming staff and to call staff 
members by name, it being quite easy to read the latter 
from their identification badges. 

Not surprisingly, Ms Witcomb's version of the events 
which brought about her dismissal is somewhat different 
in flavour from that presented by Mrs Hobbs, the 
cleaner. Ms Witcomb says that it was about 8.30 a.m. 
when she noticed the patron, known to her as Rob, 
sitting at the bar. She went over to say hello and in her 
own words:— 

... I walked up and I said, "How are you going?" 
and he said "Good". I said "What are you doing 
here," and he said that he had just won $1000. I 
said, "Great, you can buy us a bottle of 
champagne," just in a joking gesture. I saw the 
money in his pocket and I said, "Is that it?". He 
goes, "Yes", so I pulled it out. He said he had a 
thousand so I counted out, just flicking through it. I 
held it up and I saw Verna walking in . . . 

(Transcript p. 162) 
It seems that Rob made no protest or comment. Ms 

Witcomb says there were 10 $100 bills. She turned and 
moved across to Ms Ladlow, holding up the money, 
fanned out. She said something like — "Look $1000 — 
We could buy a lot of drinks with this". As she held the 
money up Ms Ladlow snatched it from her hand and she 
snatched it back. She says she had no idea at the time that 
Ms Ladlow had held on to any of the notes. She turned 
and went back to Rob, counted what she thought was 
$1000, rolled it up and put it back in his pocket. He said 
"Oh Thanks" and she returned to the company of other 
employees in the general area. She noticed that Ms 
Ladlow took Leanne Fawell, who was sick from drinking 
too much, to the toilet. It was her impression that Rob 
did not move from his position at the bar. After about 20 
minutes Ms Ladlow returned and the two croupiers 
prepared to leave for home. 

Ms Witcomb says that she went over to Rob to say 
goodbye and he informed her that a Chinese fellow had 
approached him with the information that her friend had 
$200 belonging to Rob. Again in her own words:— 

I walked over to Verna and I says, "Do you have 
any money of Rob's?". She says, "Yes" and pulled 
it out of her bra. 

What occurred then? — I just said, "Give it 
back". She gave it to me and I walked over and I 
gave it back and I said, "I'm sorry. I didn't know 
she had it". 

What did Rob say? — He just laughed and said, 
"Don't worry about it. I'm not". 

(Transcript p. 166) 

In her evidence in chief Ms Witcomb indicated that she 
had sought to become a Casino employee as a result of 
television advertisements which gave her the idea that it 
might be an exciting career. She had undergone about six 
months of training in her own time on the basis of four 
hours per night for five nights each week. She paid $100 
for her licence and had worked at the Casino prior to it 
being opened to the Public. She had worked on occasion 
in the International Room which is reserved for VIP's 
and "high-rollers". 

Under cross examination she agreed that she had 
extensive training and experience in counting paper 
currency and that she rarely made an error. She felt that 
she and Rob had been sober at the time of the incident 
but in her view Leanne and Ms Ladlow were affected by 
alcohol. Ms Witcomb admitted to having consumed four 
or five vodka and orange drinks during her sojourn in the 
Winners Circle bar. 

Mr Fry drew the Commission's attention to incon- 
sistencies in the evidence adduced from the witnesses 
who were called by the respondent company. He 
suggested that Ms Witcomb was being treated harshly by 
comparison with other employees. Leanne Farwell for 

instance had been the subject of no inquiry or disci- 
plinary action at all. He thought it strange that the two 
croupiers had not been approached or challenged in any 
way before they went home on the Sunday morning; an 
indication perhaps that some senior staff had not been 
greatly perturbed by their behaviour. He drew attention 
also to the manner in which the subsequent inquiry and 
termination procedures had been carried out. He 
suggested that guidance was to the principles and 
precedent to be followed might be sought in the 
following cases:— 

Printing Industry Employees' Union v. Jackson 
and O'Sullivan Pty Ltd (Vol 1 Federal Law Reports 
p. 175). 

Shell Refining v. Federated Engine Drivers and 
Firemen's Association of Australia (NSWAR Vol 75 
p. 831). 

AWU v. Agnew Mining Co Pty Ltd (66 WAIG p. 
782). 

Hospital Employees' Union v. Wongan Hills 
Hospital (59 WAIG p. 11). 

Cliffs WA Mining Co v. Assoc of Architects (58 
WAIG p. 1067). 

Mr Fry expressed the view that less severe penalties 
would more appropriately punish Ms Witcomb for her 
indiscretion. The harshness or unfairness of the 
respondent's treatment of Ms Witcomb lay particularly 
in Mr Fry's belief that through memos and other 
dissemination of information she was being used as an 
example or an object lesson to all staff. 

Mr Williams based the respondent's submission firmly 
on the evidence of Mrs Hobbs and the other cleaner that 
Ms Witcomb had passed some money to Ms Ladlow. 
This suggested a conspiracy to defraud a patron of the 
Casino. He suggested that now Ms Witcomb was trying 
to distance herself from her accomplice to establish her 
innocence. He drew attention to the absence of Ms 
Ladlow from the proceedings and suggested that she 
should have been brought to corroborate Ms Witcomb's 
story. 

In Mr Williams' submission there was still good reason 
to dismiss Ms Witcomb even if the skylarking or prank 
excuse was accepted. The soliciting of a gratuity or the 
taking of money from a patron's pocket were of them- 
selves sufficiently grave instances of misconduct to 
justify the employer's decision that Ms Witcomb was not 
a suitable person to continue to be employed as a 
croupier. 

The Commission was referred to the case of Agnew 
Mining Co Ltd v. the AWU (66 WAIG p. 1008) wherein 
the Full Bench upheld the right of the employer to 
summarily dismiss an employee for misconduct in or 
about the workplace even though it be outside working 
hours. He quoted further from the President's remarks 
in that decision to establish the degree of misconduct 
which would justify a summary dismissal. I repeat the 
quotations for their obvious relevance to the instant 
matter: 

The question of whether the conduct of an 
employee amounts to misconduct justifying instant 
dismissal generally depends upon whether or not the 
act complained of can properly be regarded as of 
such a nature as to strike at essential elements in the 
contract of service, 

and further on 
The question of whether the misconduct proved 

establishes the right to dismiss the servant must 
depend on facts and is a question of fact. 

(66 WAIG p. 1009) 

Mr Williams succinctly summed up the case upon 
which the respondent relies — 

... the facts are these: Ms Witcomb knowingly 
took money from a patron, that as she was unaware 
of the amount of that money that was a dishonest 
act, that the question of honesty and integrity and 
the direct relationship with patrons is an essential 
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part of the contract of employment, that all 
croupiers, all employees, of this company must act 
in a faithful and honest way to the customers, they 
are not to defraud them, they are not to be involved 
in any form of activity that can be construed as 
fraud. We would say that what occurred can be con- 
strued as fraud of some description and that Ms 
Witcomb being involved in that activity has chosen 
to reject an essential component of her contract of 
service. That being the case we would say it is appro- 
priate that she was summarily dismissed. 

(Transcript p. 16) 
I turn now to the view that I have formed from the 

evidence put before me. It appears that the respondent 
company has adopted without question the view of 
events expressed in the cleaners' statement and given to 
the Commission by Mrs Hobbs. The vital flaw in Mrs 
Hobbs' evidence was exposed by Mr Fry in cross 
examination. Whereas the witness stated in evidence in 
chief and in the signed statement that she had heard Ms 
Witcomb say "I've got it, let's go!", she admitted to Mr 
Fry that she could not hear what was said at all. Ms 
Witcomb's statement and her evidence suggest that her 
actual words were vastly different from Mrs Hobbs 
guess. From my observation of the site and Mrs Hobbs' 
general description of the scene and players at the time it 
is highly unlikely that any conversations would have been 
beared by the cleaners. 

It is quite probable that Mrs Hobbs and her colleague 
indulged in the very human practice of jumping to 
conclusions. There is no doubt that they heard Ms 
Ladlow's statements in the toilet accurately and in my 
view it is more than likely that that knowledge coloured 
their memory of the earlier events. When we consider 
how the $200 was transferred from Ms Witcomb to Ms 
Ladlow, the cleaner says it was passed and the company 
relies heavily on that view to establish the fraudulent and 
dishonest intent involved in the conspiracy theory. Ms 
Witcomb says that the money was snatched or grabbed 
then snatched back and in her favour is the fact that she 
wrote that in her statement only 12 hours after the event 
without being given any indication of the charge or the 
evidence against her. Her evidence at the hearing was 
consistent with the written statement. Ms Ladlow's state- 
ment is unhelpful on that point. She wrote that she . . 
took $200 . . .". 

On the question of Ms Witcomb being mistaken in her 
count of the money as she put it back in Rob's pocket, it 
was suggested that an error would be unlikely. From Mrs 
Hobbs' general description of the scene and the evidence 
of the state of intoxication of Leanne Fawell and Verna 
Ladlow it seems to me that Ms Witcomb could well have 
been much more affected by her four or five vodka 
drinks than she wished to admit. 

I dismiss the matter of seeking a gratuity in the form of 
champagne as trivial. By Ms Witcomb's own evidence, 
the patron made no response to the remark and she, it 
seems, expected none. Her misconduct, in my finding, 
amounts to the unseemly behaviour of plucking a wad of 
notes from the pocket of a patron and allowing some of 
the money to be removed from his control. I think it must 
be accepted that the money was eventually returned to 
him in full. 

There is no doubt that the misconduct is one of which 
the employer is entitled to take a very serious view. The 
Handbook would in its general tone make that quite clear 
to any employee. 

The matter for me to consider is whether a summary 
dismissal was a harsh and unreasonable exercise of the 
employer's prerogative on this occasion. One does not 
quarrel with this employer's right to demand a uniquely 
high standard of behaviour from the gaming staff. It 
must be recognised however that the ultimate penalty of 
dismissal is for these employees a much more severe blow 
thp it might be for a restaurant cashier or a bank teller. 
It is at least arguable that those workers might be able to 

find a similar position with another restaurant or bank. 
This worker could not work in the industry again in this 
State. 

With such standards imposed, there is an obligation on 
the employer to provide protective mechanisms for the 
employees so that they are not dismissed capriciously or 
through error or misunderstanding. On the face of it the 
Handbook would appear to provide those protections. 
In practice, on this occasion, the procedures appear to 
have fallen somewhat short of the ideal. 

Ms Witcomb was not told of the charge she was facing 
nor who her accuser was. She wrote a statement regard- 
ing the incident and was sent home. The next morning 
her interview with Thuy Trinh was at best, cursory. He 
appears to have made no attempt to ascertain any details 
of the employees' side of the story other than the written 
statements. 

The review procedure was apparently conducted with 
a little more interest in seeking explanations or 
extenuating circumstances. It does not seem to bear 
much resemblance to the independent review or appeal 
procedure which seems to be envisaged in the Employee 
Handbook. As Mr Lawford told the Commission, there 
is no one presently appointed to the office of Employee 
Relations Counsellor, the officer who might have 
ensured that the dismissed employees were given the 
benefit of a truly independent review of their situation. I 
do not denigrate the part played by Mr Lawford but he 
would be the first to admit that his role fell far short of 
what would be generally regarded in industrial relations 
circles as an appeal procedure. It would seem that the 
second decision confirming the dismissals was made by 
the same senior management officers with whom the first 
decision rested. There would appear to be some element 
of an appeal unto Caesar in these circumstances. 

The statements of principle that I have found most 
helpful in reaching my decision in this matter are to be 
found in the following cases:— 

Shell Refining Pty Ltd v. Federated Engine 
Drivers and Firemen's Assoc (Vol 75 NSWAR p. 
831). 

C.J. Coles and Co Ltd v. Howett (47 SAIR p. 
278). 

In the first mentioned case Macken J. quoted from the 
judgment of Lord Evershed M.R. in Laws v. The 
London Chronicle which summed up the principles 
governing the common law right to dismiss for dis- 
obedience and he then went on himself to relate those 
principles to the Shell Dismissals. 

"It is not right to say that one act of disobedience, 
to justify dismissal, must be of a grave or serious . 
character. . . . one act of disobedience or mis- 
conduct can justify dismissal only if it is of a nature 
which goes to show (in effect) that the servant is 
repudiating the contract or one of its essential 
conditions, and for that reason ... the disobedience 
must at least have the quality that it is 'wilful'; it 
does (in other words) connote a deliberate flouting 
of the essential contractual conditions." 

In this case I do not consider that the conduct of 
these employees, however wrong, constituted an 
intention to flout an essential condition of the 
contract of employment such as would justify the 
ultimate penalty of an employer, namely the 
dismissal summarily of an employee. The conduct 
of the employees was reprehensible and I need 
hardly add that if there is any repetition of this 
conduct by these employees the intervention of this 
Commission could not be confidently invoked with 
a view to again securing their employment. 

In the South Australian case, Olsson J. dealt with the 
necessity for a consideration of all the circumstances in 
assessing whether the degree of misconduct was such that 
it should attract the ultimate penalty. He wrote:— 
p. 286 

... in the instant case we are concerned with a 
single instance of unpremeditated, foolish or ill 
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advised behaviour amounting to some degree of 
misconduct — whether gross or otherwise. It 
involved minimal adverse consequences to the 
employer and was a lapse on the part of an employee 
of long standing with an apparently previously 
unblemished record, 

and later at p. 287 
... I find it difficult to accept that the conduct of 

the respondent was "so intolerable that a 
continuance of any degree of discipline and line 
authority would become quite impossible if prompt 
and decisive action had not been taken" (Hallet 
Brick Industries v. Kenniweil 43 SAIR Pt 1 at 477) 
nor can it realistically be said that the respondent's 
conduct, taken in context, was such as irretrievably 
to strike at an essential element in the contract of 
service so as to render its continuance impractical. 

It must be obvious from the foregoing that it is my 
conclusion that Tracey Witcomb has had less than "a 
fair go all round" and in normal circumstances an order 
for reinstatement would follow. I have some misgivings 
about the efficacy of such an order in this case, despite 
the assurances given by Mr Williams and Mr Lawford. 
Mr Arbuckle's appearance at the hearing suggests_ that 
senior management at the Casino is given to adopting a 
very severe attitude to disciplinary matters and this 
attitude alone could create some difficulties for an 
employee reinstated by order of this Commission^ A 
further source of difficulty might arise in that the Casino 
Control Committee is not subject to direction by this 
Commission and it is possible that Ms Witcomb's licence 
may not be re-issued. I therefore propose to leave the 
parties some little room to manoeuvre. 

If the Casino management is prepared to accept Ms 
Witcomb in her former position as a croupier and to 
sponsor her application for renewal of her licence and to 
pay the required fee on her behalf then she is to 
recommence duty with her annual leave and other 
ongoing entitlements restored to their levels as at 14 
December 1986. She should receive the equivalent of 
three days' gross pay as compensation, but no payment 
for the intervening period during which she has been 
unemployed. 

If it is not possible to effect a reinstatement as outlined 
above then Ms Witcomb should receive a statement 
regarding her service with the Casino and an amount of 
compensation which will recognise her period of 
unemployment and be sufficient to allow her to travel to 
other Australian cities to at least attempt to re-establish 
herself in the vocation for which she has trained and in 
which she has enjoyed some success. I have assessed the 
total compensation appropriate on this occasion to be an 
amount of $4 000. 

I will hear the parties as to which of the orders should 
issue as a speaking to the minutes to be arranged at our 
mutual convenience. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR916 of 1986. 

Between Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
Branch, Union of Workers, Claimant and 
Burswood Island Resort (Burswood Management 
Limited), Respondent. 

Order. 
HAVING heard Mr E. Fry on behalf of the claimant and 
Mr B. Williams on behalf of the respondent, the 

Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders:— 

That the respondent is to pay to Ms Tracey Kaye 
Witcomb the sum of $4 000 as compensation, 
payable within 21 days of the date herein. 

Dated at Perth this 6th day of May 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL 
RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 44 (9). 

West Australian Government Railways Commission 
and 

The West Australian Locomotive Engine Drivers, 
Firemen's and Cleaners' Union of Workers 

and the Australian Railways Union 
of Workers West Australian Branch. 

(No. CR656 of 1986.) 

NO AWARD. 

Railway Employees WA Government Railways 

Commissioner Salmon Perth 19 May 1987 

Use of radios by locomotive engine drivers — cab in- 
stalled radios in suburban passenger service rail cars 
— delcaration issued — use by drivers 
unreasonable. 

Reasons for Decision. 
THE COMMISSIONER: This is a matter referred for 
hearing and determination pursuant to section 44(9) of 
the Industrial Relations Act 1979. The issue in 
contention is the reasonableness or otherwise of 
Locomotive Engine Drivers being required by the 
Government Railways Commission (Westrail) to use cab 
installed radios while in control of suburban rail cars. 

Although the description of the issues appears to show 
that the Locomotive Engine Drivers', Firemen's and 
Cleaners' Union (LEDFCU) is the Union party most 
affected by the outcome in this case, such is not true. The 
Australian Railways Union (ARU) is at least equally 
concerned because the use of radios on the suburban rail 
passenger service has an important bearing on the 
employment security and safety of guards. 

The question to be determined in this case is posed 
"notwithstanding the terms of any agreement between 
the Union and Westrail" the "Union" in this passage 
refers to the LEDFCU. The question was posed this way 
because it was made clear to me in the conferences that 
neither Westrail nor the LEDFCU was ever likely to 
agree to each others understanding of the 
correspondence between themselves on the subject of cab 
installed radios, or their understanding of statements 
made before the Commission and recorded on transcript 
in previous cases. Because of these circumstances, I 
formed the opinion that, as between these two parties the 
question would have to be determined with minimum 
resort to the letters and transcript references and purely 
according to my assessment of what is reasonable (and 
fair) with regard for all that is relevant to the issues 
today. 

As between Westrail and the ARU however, the 
question cannot be determined without regard for an 
agreement between these parties entitled Memorandum 
of Agreement Between The Western Australian 
Government Railways and The Australian Railways 
Union of Workers' (Western Australian Branch) For the 
Introduction of Reduced Manning Levels on the 
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Suburban Rail Passenger Service. This agreement, which 
remains in force until February 1988, was interpreted by 
me in CR486 of 1986 (67 WAIG 385). In that case I 
declared the substantial work of guards on the suburban 
passenger service to be safe working, a declaration that 
was not challenged by Westrail or the ARU. Since guards 
are responsible for the safe working of trains it makes 
sense that they sould be responsible for all necessary 
radio contact between train and central control point and 
it is understandable that the ARU should argue that it is 
unreasonable that radio operation should become the 
task of drivers. 

But Westrail's ultimate objective is one man crews on 
the suburban service and a shortcut to this objective by 
reason of a declaration in Westrail's favour is seen by the 
ARU as Westrail's immediate objective in this case. It 
follows in the ARU's argument that a declaration along 
these lines would encourage Westrail to avoid its 
obligations under the Memorandum of Agreement under 
the guise of having my approval to do so. Thus the ARU 
urges me to do nothing towards approving drivers 
operating cab installed radios before February 1988. 
Indeed, the ARU goes as far as to suggest that I should 
issue an Order in these proceedings requiring Westrail to 
install radios in rail cars for exclusive use by guards. 

The LEDFCU does not object to the actual 
installation of radios in the drivers' cabin of rail cars nor 
to their use by drivers' in emergencies. Its case for the 
proposition that it is unreasonable for Westrail to expect 
drivers to use radios, is that it is an expectation of general 
use rather than emergency use. The LEDFCU fears that 
this arrangement will lead to the intrusion of guards and 
railway officers into the drivers' cabin while it is occupied 
by a driver. Furthermore, and most important of all 
inthe LEDFCU argument, it says that the operation of 
cab installed radios by drivers except, as I understand it, 
in emergencies when the train is stationary, would be 
contrary to the rules and regulations governing the 
operation of trains. A breach of these rules and 
regulations, of course, would lead to disciplinary action 
being taken by Westrail against the driver concerned. 

In my opinion I need go no further than the rules and 
regulations when considering the case for the LEDFCU I 
am convinced that in today's circumstances, drivers of 
suburban rail cars could not operate cab installed radios, 
other than in emergencies without breaching these rules 
and regulations. But even if I was not so certain on this 
aspect of the case for the LEDFCU, I would still declare 
the use of radios by drivers to be unreasonable on the 
added strength of the argument for the ARU. Now that 
electrification of the suburban passenger service is likely 
the introduction of one man crews also becomes more 
likely. Whether that does come about and if it does how 
the interests of guards will be affected, depends upon the 
ability of the ARU to protect guards' interests. 
Therefore, I think that I shold not approve of anything 
that would weaken the ARU's position in this respect. 
However, given the history of recent events, I think it is 
likely that Westrail would be unduly advantaged if I 
declared in its favour in this case. 

My comments are not to be taken as support for the 
introduction of one man crews or as opposition to the 
arrangements. My concern remains the same as it was 
when I delivered my Reasons for Decision in CR486 of 
1986 (Supra). Westrail, the LEDFCU and the ARU must 
endeavour to arrive at mutually satisfactory 
arrangements in dealing with the introduction of 
changing systems of work. 

My decision in this case is that a declaration should 
issue stating that the use by Locomotive Drivers of cab 
installed radios in suburban rail cars is unreasonable. 
This declaration will issue in the form of minutes. If the 
parties wish to speak to these minutes, a date will be fixed 
for this purpose. If they do not wish to speak to the 
minutes, a declaration will issue operative from today's 
date. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR656 of 1986. 

Between Westrail, Claimant and the West Australian 
Locomotive Engine Drivers', Firemen's and 
Cleaners' Union of Workers and the Australian 
Railways Union of Workers West Australian 
Branch, Respondents. 

Declaration. 
HAVING heard Mr K. Baldwin on behalf of Westrail, 
Mr L. Young on behalf of the West Australian 
Locomotive Engine Drivers', Firemen's and Cleaners' 
Union of Workers and Mr R.C. Wells on behalf of the 
Australian Railways Union of Workers Western 
Australian Branch, I the undersigned member of the 
Western Australian Industrial Relations Commission 
pursuant to the powers conferred on my by the Industrial 
Relations Act 1979, do hereby declare as follows — 

(1) That the use of cab installed radios by 
Locomotive Engine Drivers in suburban passenger 
service rail cars is unreasonable except in emergency 
situations; and that the use of such radios should 
not be required of Drivers by the Western 
Australian Government Railways Commission. 

(2) Liberty is reserved to the Western Australian 
Government Railways Commission to apply to have 
this declaration cancelled, provided an application 
is made after the fifth day of February 1988. 

Dated at Perth this 19th day of May 1987. I 

(Sgd.)O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Division 2 — General Jurisdiction and Powers of 
the Commission — Section 44 (9) — Reference of 

a dispute for determination. 

Australasian Meat Industry Employees' Union, 
Industrial Union of Workers, Perth, 

West Australian Branch 
and 

Derby Industries Pty Ltd trading as Globe Meats. 
No. CR126 of 1987. 

MEAT INDUSTRY (STATE) AWARD. 
Various Meat Industry 

COMMISSIONER J.F. GREGOR. 
Perth 1st day of May 1987. 

Lost Time Industrial Dispute — claim for payment due 
to unsafe working conditions in boning room — 
workers not offered alternate work individually — 
Section 6 — Principle objects of Act examined — 
claim dismissed room not unsafe employer entitled 
to advise workers through their delegates — the test 
for proper advice to be determined taking into 
account the circumstances. 

Reasons for Decision. 
THE COMMISSIONER: On 11 March 1987 a con- 
ference was held in accordance with section 44 of the 
Industrial Relations Act 1979 to conciliate a dispute 
between the parties. That dispute was not settled by 
agreement at the conference and on the 17th day of 
March 1987 a Memorandum of Matters for Heaing and 
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Determination under section 44 was made. The Schedule 
to that Memorandum describes the dispute in the 
following terms: 

On 18 November 1986 a stoppage of work by 
boning room labourers took place at the Globe 
Meats Abattoir, Bunbury. The Union claims that 
the stoppage was for safety reasons and payment 
should be made for the day. The Company claims 
that the working conditions were safe and in any 
event alternative work was offered and refused. It 
denies liability for payment. 

The case for the claimant can be summarised in the 
followng terms. On 18 November 1986 a stoppage of 
work occurred at the Bunbury Abattoir owned by the 
respondent. In the view of the Union it is a stoppage for 
which the Union members involved and in particular the 
labourers, should be paid wages. The basis of the claim is 
that the stoppage is justifiable because of an unsafe floor 
in the boning room. Secondly, under the terms of the 
Meat Industry (State) Award No. R9 of 1979 and in 
particular Clause 35, the employer could reasonably be 
held responsible for the stoppage. An alternate sub- 
mission is that if the Commission not be satisfied that the 
stoppage was justified on safety grounds, or that 
stoppage could have been reasonably caused by the 
employer, that the workers were not stood down in the 
correct manner. It was also submitted as a fourth ground 
of argument that the onus in these circumstances would 
be upon the respondent to demonstrate that the stand- 
down took place and was justified in all circumstances. 

Ms Boots who appeared for the claimant supported 
her argument by adducing evidence from a number of 
persons. The first was Mr J.L. Read who is an organiser 
employed by the Claimant Union. He gave evidence that 
the boning room floor at Bunbury had been a problem 
since he had been an organiser and that he had personally 
slipped on the floor on a number of occasions. He said 
the matter had been subject of constant debate with the 
employer and that particular issues concerning the state 
of the surface of the floor had been raised from time to 
time. In his view the questions raised had not been 
addressed sufficiently or properly by the employer who 
had been tardy in any repairs that had been made and in 
any event any such repairs were insufficient. He also gave 
evidence that he had conducted meetings at the works 
concerning a campaign of industrial action to be waged 
for the purpose of securing from the employer an agree- 
ment for the introduction of a 38 hour week at the plant. 
He said that it was arranged that stoppages of work 
would take place and that he would trigger those 
stoppages by advising the Shed President on the night 
before the stoppage was to take place. One such stoppage 
took place on 17 November 1986 the day prior to the 
stoppage in debate in this claim. He said that the 
stoppage of 18 November was purely a fortuitous coin- 
cidence and had nothing to do with the 38 hour week 
campaign. He specifically denied that he had threatened 
a representative of the employer that any reason would 
be used to support the industrual action for the 38 hour 
week campaign, including slippery floors in the boning 
room. He was unable to give any evidence concerning the 
conditions of the floor on the day of the stoppage as he 
had not been present at the plant. 

The second witness in support of the claimant's argu- 
ment was Mr R.T. Gardiner who is the elected Shed 
President at the works. Mr Gardiner related his under- 
standing of the history of the alleged problems with the 
boning room floor which were said to be of long 
standing. He also referred to the introduction of a work 
order book in which requests for maintenance on the 
floor and other equipment in the boning room were 
noted. He said that the week prior to the stoppage there 
had been a note placed in the work order book for repairs 
to be done to the floor and that the Company had 
indicated that the work would be performed providing 
material was available. By the Friday prior to the 
stoppage on the 18th no work had been commenced on 
the floor even though the matter had been raised with the 

boning room Foreman. Mr Gardiner also advised that he 
had received a phone call during the Sunday evening of 
16 November from Mr Read to advise him to instigate a 
stoppage of work in support of the 38 hour week 
campaign. That stoppage took place and, according to 
the witness, work commenced on the following day. 
After approximately 20 sheep had been completed, there 
was a meeting which, according to Mr Gardiner, 
expressed a feeling that no more work should continue in 
the boning room until more was done to the floor. It was 
said that discussions were conducted with management 
who disagreed that the floor was in an unsafe condition. 
This was relayed to the workers who refused to return to 
work until such time as the legal position of a worker 
who slipped over while working on the floor was 
clarified. It was admitted that the management had 
offered workers, through their delegates, alternative 
work but this message had not been immediately passed 
to the employees. Mr Gardiner also gave evidence that he 
was present at a meeting on 12 November in the office of 
the Manager of the plant, Mr Finlayson, when in 
company with Mr Read the question of disruption 
relating to a 19 day month was discussed. He was unable 
to say whether a notation to Mr Finlayson's diary which 
was exhibited in Exhibit HI and which contained the 
words: 

Informed at 3.50 p.m. that we would be in for 
disruption relating to 19 day month. They would use 
a slippery floor and other means. 

(Transcript p. 74) 
was incorrect because he "did not particularly hear what 
Jim (Mr Read) had said." (Transcript p. 74). 

Further evidence was adduced from Mr A.M. Rechichi 
who said that the boning room floor became slippery 
from time to time. In respect of the day in question, he 
was unable to say that the boning room floor was 
slippery when the meeting of workers took place. He also 
did not know that there had been an offer made of alter- 
native work until the afternoon when the offer was put to 
a vote and rejected by the workforce. Further evidence 
was called from Mrs J. Smith who is a Packer employed 
at a boning room at the Abattoir. She gave evidence 
which supported the previous witnesses concerning the 
alleged slipperiness of the floor. She could not remember 
the circumstances leading to her leaving the plant. She 
admitted under cross-examination from Mr Heaperman 
that she was not working in the boning room which was 
alleged to be slippery on the day in question. 

On behalf of the respondent Mr Heaperman succinctly 
summarised his position by saying that he was of the 
belief that the issue of the so-called slippery floor was a 
device to put pressure on management to negotiate a 19 
day month. He conceded that the floor in the boning 
room was slippery but in saying so noted that the meat 
industry is an industry where in processing areas, the 
floor will naturally attract fat and oil from the product. 
It is unavoidable that floors become slippery but it is 
accepted as a common situation in the industry. Workers 
are aware of it and so was management which takes 
constant action to remove particles of fat which cause 
slipperiness. Further, the management at the Bunbury 
Abattoir had at all times ensured that when problems 
were raised in the boning room that action was taken as 
soon as possible to remedy the situation. Particularly in 
respect to the work which was requested prior to the 
stoppage. The work had been performed over the 
weekend in accordance with the request made in the 
order book and there was no reason why the stoppage of 
work ought to have taken place. Especially when it was 
conceded by the witnesses for the claiment that the floor 
was not slippery at the time when the stoppage of work 
occurred. 

To support his contentions he called evidence from Mr 
R.J. Finlayson who is the Manager of Derby Industries 
plant at Bunbury. Mr Finlayson denied that he had a 
conversation on 10 November 1986 with Mr Gardiner as 
was asserted by him in his evidence, saying that on that 
day he was absent in Perth. He did recall a meeting on 12 
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November 1986 attended by Mr Read and referred to a 
notation in his diary concerning a threat that slippery 
floors would be used to support a campaign for 
industrial disruption to support a 38 hour week claim. He 
detailed the action that has been taken previously to 
ensure that standards of safety in the boning room are 
upheld and the action taken by the members of the 
engineering section of the works to install anti-skid 
material at the places requested by the Union repre- 
sentative. He said that on the morning of 18 November 
1986 he was advised that a meeting of employees was 
taking place because it was said that the floor in the 
boning room was unsafe. He had personally inspected 
the floor and found it to be safe. This assessment met 
with concurrence from the boning room foreman and 
other officers of the Company. He said that he had 
received permission from the delegates to enter the 
meeting being conducted by them of employees at the 
plant and he did so making a plea that the management 
believed the floor was safe and that it expected the 
employees to continue to work. He related that he had 
told all of the workers that the management's attitude is 
if the floor was not safe then work should stop and 
maintenance would be immediately carried out. He also 
said that he told the workers that if work stopped in these 
circumstances tally workers would be paid for waiting 
time and time workers would not lose any pay. It was on 
this basis that he asked them to return to work. Subse- 
quent to that meeting he was unable to address the 
individual members involved because it was the custom 
and practice in the industry, in times of dispute, to pass 
messages to the workforce through their delegates. He 
had asked the delegates to pass messages to the workers 
involved but they had declined to do so until the after- 
noon. He detailed conversations that took place with him 
at various times during Tuesday 18 November 1986 con- 
cerning the safety of the floor and his constant reitera- 
tion that management's view was that the floor was safe 
for work but that to dispose of the argument the 
Company would do anything required so that work 
would proceed later. He described how chalk marks were 
drawn on the floor to indicate where anti-skid material 
would be placed. He also advised that there was alter- 
native work to do and that it had been offered through 
the delegates. 

The evidence of Mr Finlayson was supported by Mr 
P.H. Maiden who is the Foreman of the boning room at 
Bunbury. He said he was in attendance at the meeting on 
12 November attended by Messrs Finlayson, Read and 
Gardiner and recalled the comments made by Mr Read 
that the Firm would be in for hard times and that the 
Union would pick on anything to make things difficult 
including slippery floors. He also gave evidence con- 
cerning Exhibit H2, the work order book, and made 
comments concerning the sequence of pages and dates in 
the book but was unable to provide an explanation for a 
number of pages which were said to be missing from the 
book. 

The final witness called in support of the respondent's 
case was Mr G.V. Briggs who is the Engineer of the 
plant. Mr Briggs had been employed at Bunbury for four 
years but has spent 14 years in the poultry industry in a 
similar position. He noted that in the poultry industry the 
problem with slippery floors was even more severe than 
in the meat industry. He gave evidence concerning the 
action that he had taken from time to time to have his 
staff lay strips of anti-skid in areas subject of complaint, 
saying that the complaints themselves were the usual 
trigger for the laying of anti-skid, but that his staff 
conducted regular maintenance and replaced any lifting 
areas which were noticed. He also said that in his view the 
floor was not slippery when work stopped on 18 
November because there had been insufficient product in 
the room. 

As I have described previously in the decision, the case 
of the claimant is erected on four separate grounds. 
Examining those in sequence, firstly it is claimed that the 

stoppage is justified because of an unsafe floor in the 
boning room. In making her submissions, Ms Boots 
observed that the matter turned upon the evidence. The 
evidence that she calls comes from Messrs Read, 
Gardiner, Rechichi and Mrs Smith. Mr Read's evidence 
was unsatisfactory to say the least. Firstly he had not 
been in the plant on the day concerned and so was unable 
to say whether the floor was slippery or not on the instant 
occasion. Apart from that his evidence was characterised 
by a lack of recall and a flippant approach to questions 
put to him. I do not intend to further review his evidence 
as I believe it contributes very little to the claimant's case. 
On the other hand, Mr Gardiner's evidence was 
thorough and in the main, differs very little in the terms 
of the events as they occurred from that provided by Mr 
Finlayson, the Manager of the plant. To that extent there 
is little controversy arising from his evidence, the 
important factor being in respect to the first leg of the 
claim is that Mr Gardiner concedes that work was 
stopped after a very short time and before the floor was 
slippery. It is fair to say that his view is that the stoppage 
of work occurred because the floor may become slippery 
at some future time. The evidence of Mr Rechichi 
contributes very little to the claimant's case in that he was 
able to say only that he attended the meeting and that 
work stopped. He was unable to say that the floor was 
slippery in his workplace. The final witness in support of 
the claimant is of little use in the determination of 
whether the floor was slippery in the boning room as it is 
clear from the evidence that Mrs Smith was not working 
in the boning room where the slippery floors were said to 
exist on 18 November. 

/ 
On the other hand the evidence for the respondent is 

that the officers employed by the Company were of the 
view that the floor was not slippery at the time that work 
stopped. That is a view which is not contradicted by the 
evidence which has been submitted on behalf of the 
claimant. The respondent was so strongly of this view 
that the Manager, Mr Finlayson, addressed all of the 
workforce and enjoined them to return to work on the 
basis that if the floor did become unsafe that he would 
expect work to stop in the areas effected and further- 
more, offered to continue payment in such an event. In 
my view there is no ground on the evidence available, to 
draw the conclusion that workers had a reasonable 
apprehension that the workplace was unsafe in the terms 
that have been established in cases previously decided or 
cited in this Commission on similar matters [see 
application No. CR142 of 1985, Amalgamated Metal 
Workers and Shipwrights Union of Western Australia 
and Others, Applicants and Transfield Western 
Australia (Pty Ltd) and Others, Respondents (64 WAIG 
1855); and Hall v. General Motors Limited (45 FLR 272 
at 279); Amalgamated Metal Workers and Shipwrights 
Union of Western Australia v. State Electricity 
Commission (61 WAIG 1790 at 1791); Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia v. Northwest Whaling Commission (63 WAIG 
286); and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia v. Government Railways (65 
WAIG 90)]. This dicta establishes that the question to be 
answered in such matters is whether there was a hazard of 
sufficient moment to cause employees to fear for their 
safety or, if on the facts, they were reasonably entitled to 
believe that a hazard existed so as to justify the action 
taken by them. On the evidence before me in this matter 
these criteria are not met. It is conceded that the hazard 
was not present and that work had stopped in the 
anticipation that there may be a hazard, but this 
disregards the approach to the workforce by the 
company which was directed to telling the workers that 
no work was to be performed in unsafe areas and if they 
had an apprehension of unsafeness they were to stop 
work and they would be paid. In my view there is no 
ground to believe that the first leg of the claimant's 
argument ought succeed. 

The second part of the argument goes to the effect on 
the issue of the provisions of Clause 35 of the Meat 
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Industry (State) Award No. R9 of 1979. That clause 
provides as follows: 

35.—Breakdowns. 
The employer shall be entitled to deduct payment 

for any day or portion of a day upon which an 
employee cannot be usefully employed because of 
any strike by the union or union affiliated with it or 
by any association of the union or through a break- 
down of the employer's or any stoppage of work by 
any cause which in either case the employer cannot 
reasonably prevent. 

The thrust of the argument is that the words "any 
strike'' as they appear in the clause must be read so as to 
exclude a stoppage of work which is justified on the 
grounds that to continue to work would be unlawful or 
unsafe. The argument continues that the employer is 
under a common law duty to provide a safe working 
place and can be sued for negligence by an injured 
employee where it can be established that it has failed to 
discharge that duty. It is therefore not necessary for a 
worker to remain at work until he is injured before with- 
drawing his labour in circumstances where he can see that 
continuation of work would be unsafe. An extension of 
this argument is said to be that the employer has failed to 
do something that inevitably has led to a stoppage and 
because of that action it is unable to seek relief under the 
terms of the clause. 

I have no doubt that the argument advanced as to the 
meaning of Clause 35 is correct if the basis upon which it 
is erected prevails. However, that is not the situation in 
this case as my finding on the evidence in respect of the 
first ground of the argument discloses. 

Ms Boots then submits that if her argument in respect 
of the application of Clause 35 is not sustained then in 
the alternative the employer has not properly stood down 
the workers involved. She says this role cannot be dele- 
gated to Union officials who can convey messages from 
management to workers but cannot in effect take over 
the role of management and stand workers down. 

This argument raises fundamental questions con- 
cerning industrial relations practices in this industry and 
indeed in industry generally because it calls into 
question, in my view, the principle objects of the 
Industrial Relations Act 1979. In particular, object 6 (d) 
which provides: 

to encourage and provide means for, conciliation 
with a view to amicable settlement, thereby prevent- 
ing and settling industrial disputes; 

and object 6 (e): 
to encourage the formation of representative 

organisations of employers and employees and the 
registration under this act . . . 

It is through the application of these objects that 
dozens of arrangements which in some way vary a 
contract of service are made daily in industry in Western 
Australia, that is, by the execution of agreements made 
between employers on the one hand and the representa- 
tives of their workforce on the other. In fact the process 
can be said to be the lynch pin of an institutionalised 
industrial relations system, a system which provides 
benefits for both parties, particularly the unions in the 
introduction of arrangements which are the products of 
agreements made to the benefit of all members employed 
in a particular enterprise. It seems to me that it would be 
a poor form of justice which would hold that an 
employer who uses the system of communications which 
has universal acceptance and approval to communicate 
with his workforce could then be held to be in breach of 
the contract of service with an individual employee 
because he has not approached that individual 
concerning a matter involving the contract of employ- 
ment. As a matter of common sense, the test ought to be 
whether a worker has received information concerning 
his employer's intention such that he is in no doubt as to 
the employer's requirement in respect of the contract of 
service or vice versa. Whether the requirement, having 

passed through a third party, is clear or not would have 
to be subject to an assessment of the circumstances in 
each individual case. If it is true that an employer or 
worker must communicate individually in respect of 
matters involving the contract of service then the whole 
system of government of the industrial relations system 
could be called into question. 

The facts in this matter are that the employer sought 
co-operation from Union delegates to allow him to 
address his workforce en masse and he did that on the 
morning that the stoppage commenced. However as 
matters developed during the day and he made offers 
concerning alternate employment, he was unable to 
communicate to his workforce because the delegates 
opted not to pass on his request until late in the after- 
noon. When the request was eventually passed on, the 
evidence indicates that a meeting of the workforce 
decided not to accept the employer's offer of alternate 
work. On my reading of what happened next the workers 
then left the Abattoir and the opportunity for the 
employer to individually contact them in those circum- 
stances would have been extremely remote , and in any 
event most likely futile given the decision of meeting. In 
those circumstances, I cannot find that it would be fair to 
hold the employer responsible for failure to individually 
approach each worker. 

The final ground on which the argument is erected is 
that it falls upon the respondent to demonstrate that the 
stand down took place and was justified in all the circum- 
stances. It is apparent on the evidence that there has been 
no stand down, there has been in fact a withdrawal of 
labour. The employer offered alternate work purely on 
the basis of seeking to get some value from the 
attendance of his workforce on the day in question. He 
also undertook to effect whatever improvements the 
workforce thought were necessary to the floor to achieve 
a return to work the next day but purely on the basis that 
it was a mechanism by which the argument between the 
parties could be removed while not conceding at any time 
that the floor was in an unsafe condition. It follows that I 
also reject the fourth ground of the argument submitted 
in support of the claim. 

There needs to be one final comment concerning the 
allegation that the stoppage of work for slippery floors 
was concurrent with the current campaign for 38 hour 
week to be introduced. There is not sufficient evidence to 
conclude that the stoppage on 18 November 1986 was in 
fact concerned with the 38 hour week campaign. 
However it is passing strange, given the circumstances, 
that the stoppage did occur on the day in question. I have 
no doubt that the notation appearing in Exhibit HI made 
by Mr Finlayson during his meeting with Mr Read is 
correct, however, nothing in the evidence indicates that 
during his phone call to Mr Gardiner on the night of 16 
November 1986 that Mr Read indicated that the dispute 
ought to continue past the 17th on to the 18th. It could 
well be that enthusiasm for the campaign amongst the 
employees at the shed then took over. Be that as it may, 
in view of my findings in the argument submitted there is 
no need for me to take this matter any further in the 
decision. 

An order of dismissal will issue. 

Appearances: 
Ms J.F. Boots appeared on behalf of the claimant. 
Mr R.A. Heaperman appeared on behalf of the 

respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR126 of 1987. 

Between Australasian Meat Industry Employees' Union, 
Industrial Union of Workers, Perth, West 
Australian Branch, Claimant and Derby Industries 
Pty Ltd trading as Globe Meats, Respondent. 
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Order. 
HAVING heard Ms J.F. Boots on behalf of the claimant 
and Mr R.A. Heaperman on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be dismissed. 

Dated at Perth this 1st day of May 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Division 2 — General Jurisdiction and Powers of the 

Commission — Section 44 (9) — Reference of a dispute 
for determination. 

West Australian Branch, Australasian Meat Industry 
Employees' Union, Industrial Union of Workers, Perth 

and 
Derby Meat Processing Company Limited. 

No. CR50 of 1987. 

MEAT INDUSTRY (STATE) AWARD. 
Slaughterers Meat Industry 

COMMISSIONER J.F. GREGOR. 
Perth 12th day of May 1987. 

Dismissals — seasonal workers — resolution by agree- 
ment between parties. 

Reasons for Decision. 
THE COMMISSIONER: This matter was heard on 15 
April 1987 at which time the respondent challenged the 
jurisdiction of the Commission to hear and determine the 
issue. That challenge was considered and rejected. The 
reasons for the rejection were published on 22 April 
1987. 

On 24 April 1987 the respondent sought leave to 
appeal which was granted in an Addendum published on 
28 April 1987. An appeal was filed on 29 April 1987 but 
was withdrawn on 1 May 1987 following private con- 
ferences between the parties at which they reached agree- 
ment for resolution of the dispute. 

The parties committed the agreement to writing and 
have moved the Commission to issue it as a consent 
Order pursuant to section 44 (8) of the Industrial 
Relations Act 1979. 

I concur with the wishes of the parties and the matter 
will be determined by issue of a consent order. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR50 of 1987. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Claimant and Derby Meat Proces- 
sing Company Limited, Respondent. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
presided over a conference between the abovementioned 
parties on 29 April 1987; and whereas the parties have 
met and conferred and have arrived at agreement on the 
matters in dispute, and have now therefore requested the 
Commission to issue an order in the terms of that agree- 
ment; now therefore, pursuant to the powers contained 

in section 44 (8) (a) of the said Act and all other powers 
therein, the Commission hereby makes the following 
order in the terms of the attached Schedule. 

Dated at Perth this 12th day of May 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
Derby Meat Processing Company have agreed to offer 

employment to both Geoffrey Graham Court and Alfred 
William Court on the conditions as specified in this 
Agreement and such conditions are to form part of the 
contract of employment for both G. and A. Court at 
Broome. 

The Western Australian Branch, Australasian Meat 
Industry Employees' Union, agrees to the conditions as 
laid down and further agrees that if either A. or G. Court 
breaches such contract and their services are terminated, 
the AMIEU, shall take no further action on behalf of 
either A. or G. Court in regard to reinstatement. 

Employment Conditions Geoffrey Graham Court. 
G. Court will be offered employment in the tripe room 

subject to his acceptance of the following conditions of 
employment. 

1. G. Court will be at his work station at the normal 
starting time, ready to commence work and shall conduct 
himself in such a manner so as not to interfere with the 
normal day to day work programme. ' 

2. He will accept and carry out lawful instructions 
given to him by the foreman. 

3. He will present himself for work on day's required 
to be worked including guaranteed Saturdays. 

4. He will notify the Company before work 
commences of any time off due to illness, and satisfy the 
Company that he is genuinely ill. 

5. Any unauthorised absence without satisfactory 
excuse, will lead to termination. 

6. Any breach of these conditions will lead to termina- 
tion of employment at the time the breach occurs and the 
termination shall be by way of payment in lieu of notice 
or summary dismissal, depending on the circumstances 
of the offence. 

Employment Conditions Alfred William Court. 
A. Court will be offered employment as a Slaughter- 

man and his duties will be determined by the foreman 
subject to his acceptance of the following conditions of 
employment. 

1. He will be at his work station at the normal starting 
time, ready to commence work and starting time will 
include Lappo's, smoko's and meal breaks. 

2. He shall conduct himself in such a manner so as not 
to interfere with the normal day to day work programme. 

3. He will accept and carry out lawful instructions 
given to him by the foreman. 

4. He will present himself for work on day's required 
to be worked, including guaranteed Saturdays. 

5. He will notify the Company before work 
commences of any time off due to illness, and satisfy the 
Company that he is genuinely ill. 

6. Any unauthorised absence without satisfactory 
excuse, will lead to termination. 

7. Any breach of these conditions will lead to termina- 
tion of employment at the time the breach occurs and the 
termination shall be by way of payment in lieu of notice 
or summary dismissal, depending on the circumstances 
of the offence. 

8. The foreman in consultation with the Slaughtering 
Team delegate, shall take the appropriate action for 
breach of these conditions. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR185 of 1987. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Claimant and Ascot Veterinary 
Hospital, Respondent. 

Order. 
HAVING heard Mr A.R. Beech on behalf of the 
claimant and Mr P.J. Cooke on behalf of the respon- 
dent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the respondent shall pay forthwith to Ms T. 
Ramsey and Ms L. Martin the sum of $530.25 each, 
being $852.00 less income tax. 

Dated at Perth this 4th day of June 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44 (a). 

Foodland Associated Limited 
and 

The Shop, Distributive and Allied Employees 
Association of Western Australia. 

No. CR269 of 1987. 

FOODLAND ASSOCIATED LIMITED (WA) 
WAREHOUSE AWARD NO. 27 OF 1982 

AND CLEANERS AND CARETAKERS AWARD 
NO. 12 OF 1969. 

Storemen/Watchmen Wholesale and Retail 

COMMISSIONER O.K. SALMON. 
Perth 5th day of June 1987. 

Award coverage — Storemen's work or security work — 
Declaration issued stating work regulated by neither 
awards — Award free. 

Reasons for Decision. 
THE COMMISSIONER: This is a matter referred for 
hearing and determination pursuant to section 44 (9) of 
the Industrial Relations Act 1979. The dispute is between 
Foodland Associated Ltd (the Company) and the Shop, 
Distributive and Allied Employees Association of 
Western Australia (the Union). 

The issues in contention are set out in the 
Memorandum of Matters in Dispute in the following 
terms: 

The Applicant Union claims that certain work 
previously performed by a number of the 
Respondent's employees is storemen's work and is 
properly covered by the provisions of the Foodland 
Association Ltd (Western Australia) Warehouse 
Award No. 27 of 1982. 

The Respondent employer objects to and opposes 
the claim on the ground that the work in dispute is 
security work and is more properly covered by the 
Cleaners and Caretakers Award No. 12 of 1969. 

The issues were dealt with in formal proceeding on 5 
June 1987. Fairly lengthy submissions were made and a 
number of witnesses were called on both sides. At the end 
of proceedings on that day, I advised the parties of the 
conclusion I had reached and promised that I would 
provide more detailed reasons in writing on a later date. 
What follows will be sufficient to enable the parties to 
understand the essentials of my reasons for decision. 

The crux of the Union's case is that because the three 
men at the centre of the dispute, perhaps for the greater 
part of their working time, perform work of a kind that is 
usually performed by storemen, these three men are in 
fact employed as storemen and not as watchmen. 

In support of the foregoing proposition, the Union 
also argues that, so far as it may be claimed by the 
Company the work of the three men is security work, it is 
also the case that the work of storemen generally involves 
security. Thus it is said that the security aspect of 
storemen's work arises in connection with the value of 
goods they handle in the ordinary course of their work 
and there is nothing distinctive about the security aspect 
in the work of the three men. 

On 5 June I mentioned that in reaching my decision I 
had in mind the decision of the Industrial Appeal Court 
in Gary's case (57 WAIG 585). I reproduce here the 
relevant passage from the decision of Burt C.J.: 

One has regard to the substantial nature of the 
employment in terms of the purpose to be achieved 
by it. The question being . . . very much controlled 
by the difference... between ends and means. If in 
substance the worker's job is to write and the job is 
done when the writing has been done he is a clerk, 
but if in substance the writing done by the worker is 
but step taken in the doing by him of something 
extending beyond it, then he is not. The substance of 
the work identifies the question as being one of 
degree and it indicates the answer to it will be, or 
may be, very much the product of a value judgment. 

I accept that before the Company engaged the three 
men concerned, all of the work of checking warehouse 
stock as it was loaded on to vehicles and receiving empty 
pallets from vehicles on their return to the warehouse was 
done by storemen. However, this fact is really besides the 
point. If the work just described is exclusively storemen's 
work, it would follow that it is work done by persons 
who may be lawfully directed to perform the whole range 
of storemen's ordinary tasks; that is to say, all tasks 
incidental to the receipt, storage and desptach of goods 
from the warehouse, including forklift driving and 
picking. But it is a necessary corollary of the Company's 
case, and not affected by the evidence for the Union, that 
the three cannot be lawfully required to perform the 
tasks of storemen beyond checking warehouse stock 
being loaded and receiving empty pallets from vehicles. 

In addition to the foregoing conclusion, I take into 
account the evidence of what was said between the 
Company and the three men when they were employed, 
the title of the job on the application for employment 
form, the descriptions and instructions shown in Exhibits 
B and C and the fact that the men were required to wear 
uniforms; and I conclude that the work in question, in 
terms of the purpose to be achieved by it, is not stores 
work but security work. Accordingly, it is not work 
regulated by the Foodland Associated Ltd (Western 
Australia) Warehouse Award No. 27 of 1982. 

As to the Company's assertion that the men concerned 
are employed pursuant to the Cleaners and Caretakers 
Award No. 12 of 1969, I am certain it has no validity 
either. It was suggested that the appropriate 
classification specified in this award was watchman. A 
watchman, by definition, watches and/or guards and/or 
patrols buildings and/or premises (my emphasis). The 
evidence does not support a finding that the security 
work under consideration in this case relates to buildings 
and/or premises and the men concerned cannot be 
watchmen. 
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My decision in this ease will be in the form of a 
declaration to the effect that the work of the principal 
witnesses for the Union is not work regulated by either of 
the two abovementioned awards. 

Appearances: 
Mrs P.E. Bentley on behalf of Foodland Associated 

Limited. 
Mr J. Bullock on behalf of the Shop, Distributive and 

Allied Employees Association of WA. 
Mr M. Kirk intervening on behalf of the Federated 

Miscellaneous Workers' Union, Hospital, Service and 
Miscellaneous, WA Branch. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR269 of 1987. 

Between Foodland Associated Limited, Claimant and 
the Shop, Distributive and Allied Employees' 
Association of Western Australia, Respondent. 

Declaration. 
HAVING heard Mrs P.E. Bentley on behalf of the 
Claimant and Mr J. Bullock on behalf of the Respondent 
and Mr M. Kirk intervening on behalf of the Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous WA Branch, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby declares as 
follows — 

That the terms and conditions of employment of 
Arie Harry Haneveld, Gisbert Hendrik Lankester 
and Tom Ponniah Arumugan in the employment of 
Foodland Associated Ltd, by reason of the work 
each performs, are not terms and conditions of 
employment regulated by the Foodland Associated 
Ltd (Western Australia) Warehouse Award No. 2 of 
1982 or the Cleaners and Caretakers Award No. 12 
of 1969. 

Dated at Perth this 5th day of June 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR584 of 1986. 

Between the State School Teachers' Union of Western 
Australia (Incorporated), Claimant and the Council 
of Hedland College, Respondent. 

Order. 
HAVING heard Mr A.D. Lucev on behalf of the 
claimant and Mr J.D. Miller on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the claims herein be discontinued. 

Dated at Perth this 3rd day of July 1987. 

(Sgd.) G.J.MARTIN, 
[L.S.] Commissioner. 

UNIONS — 
Application for alteration 

of rules — 

No. 243 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by "The Royal 
Australian Nursing Federation Industrial Union of 
Workers, Perth" for alteration of its rules. 

Decision. 
HAVING read the application, there being no person 
desiring to be heard in opposition thereto, after con- 
sulting with the President, and upon being satisfied that 
the requirements of the abovementioned Act and the 
regulations made thereunder have been complied with, I 
have this day registered an alteration to rule 20 of the 
registered rules of the applicant union in the terms of the 
application as filed on 16 May 1986. 

Dated at Perth this 12th day of May 1987. 

R. LOVEGROVE, 
Acting Deputy Registrar. 

CONFERENCES — Notation of 

PARTIES 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Breweries and Bottleyards 
Employees Union 

Builders Labourers 
Federation 

Builders Labourers 
Federation 

Building Trades 
Association 

Hamersley Iron 
Pty Ltd 

Robe River Iron 
Associates 

Robe River Iron 
Associates 

Robe River Iron 
Associates 

The Swan Brewery 
Company Limited 

Master Builders 
Association 

Multiplex Construc- 
tions Pty Ltd 

Master Builders 
Association 

NUMBER 
COM 

MISSIONER 

C339 of 1987 
—Coleman C. 
C384 of 1987 
—Gregor C. 
C357 of 1987 
—Gregor C. 
C245 of 1987 

—Coleman C. 
C310 of 1987 
—Gregor C. 

C344 of 1987 
—Coleman C. 

C54 of 1987 
—Halliwell S.C. 

C8 of 1987 
—Halliwell S.C. 

17/06/87 

17/06/87 

17/06/87 

07/05/87 

29/05/87 

08/06/87 

09/02/87 

No 
conference 
held 

MATTER 

Dispute re: dismissal of Referred 
a worker 

Dispute re: dismissal of Referred 
a worker 

Dispute re: dismissal of Referred 
a worker 

Dispute re: dismissal of Concluded 
two workers 

Bans in support of claims Concluded 
for wages and con- 

ditions 
Dispute re: dismissal of Concluded 

a worker 
Dispute re: proposed Concluded 

stoppages 
Dispute re: site allowance Withdrawn 



DATE PARTIES 

C55 of 1987 
-Coleman C. 

PSA C4 of 1987 
—Fielding C. 

C348 of 1987 
—Martin C. 
C355 of 1987 
—Coleman C. 
C349 of 1987 
—Martin C. 
C141 of 1987 
-Halliwell S.C. 

Multiplex Construc- 
tions Pty Ltd 

Steven Allen and 
Michael O'Regan 

Amplex Electrical 

C142 of 1987 
-Halliwell S.C 

Fluor Austrah 
Pty Ltd 

C313 of 1987 
-Halliwell S.C 

C146 of 1987 
—Coleman C 
C912 of 1986 
—Coleman C 
C303 of 1987 
—Fielding C. 

C267 of 1987 
-Coleman C. 
CIO of 1987 
-Halliwell S.C 

C199 of 1987 
-Halliwell S.C. 

C218 of 1987 
-Halliwell S.C. 

C298 of 1987 
—Kennedy C. 
C207 of 1987 
—Salmon C. 
C273 of 1987 
—Coleman C. 

C362 of 1987 
—Salmon C. 
C336 of 1987 
—Gregor C. 
C174 of 1987 
—Martin C. 
C260 of 1987 
—Salmon C. 

C729of 1986 
—Martin C. 

PSA C1 of 1987 
—Fielding C. 

CORRECTIONS — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C104 (3) of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Amalgamated Metal 
Workers' and Shipwrights' Union of Western 
Australia; Merchant Service Guild of Australia, 

Western Australian Branch, Union of Workers; 
Seamen's Union of Australia, West Australian 
Branch and the Fremantle Port Authority. 

Corrected Memorandum of Agreement. 
WHEREAS a conference was held in Perth on the 18th 
day of March 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas agreement 
was reached between the parties at the said conference; 
now therefore, 1, being satisfied that the terms of the 
agreement conform with the Principles enunciated by the 
Commission in Court Session in General Order matter 
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No. 261 of 1986 and pursuant to the powers conferred 
under the said Act, do hereby publish a memorandum of 
the terms of the agreement relating to the "Engineering 
Trades (Fremantle Port Authority)" Award Nos. 42 and 
48 of 1968 as varied. 

Dated at Perth this 18th day of June 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Corrected Memorandum of Terms of Agreement. 
IN ADDITION to the provisions of the "Engineering 
Trades (Fremantle Port Authority)" Award Nos. 42 and 
48 of 1968 as varied, consolidation and varied the 
following conditions shall apply from the beginning of 
the first pay period to commence on or after the 18th day 
of March 1987. 

Where an employee is required by the employer to be 
available to work stand by shifts associated with the 
employer's cargo handling equipment he shall be paid as 
follows:— 

(a) A weekly allowance of $ 1.54 will be paid to any 
employee who attends for work during the 
normal payweek or part thereof, provided that 
the employee has a private telephone in his 
residence for which he is responsible for the 
payment of the rental. 

(b) The weekly allowance is calculated by taking 
three quarters of the annual telephone rental 
and dividing by 52 weeks. This allowance will 
be varied in accordance with any increase or 
decrease in the annual rental. 

(c) The allowance will be paid during periods of 
leave and workers' compensation, but not 
where any employee specifically requests to be 
excluded from overtime or being called out for 
work outside of normal working hours. 

PROCEDURAL DIRECTIONS 
AND ORDERS — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 609 of 1980. 

Between Meat and Allied Trades Federation of Australia 
(Western Australian Division) Union of Employers, 
Perth, Applicant and West Australian Branch, 
Australasian Meat Industry Employees' Union, 
Industrial Union of Workers, Perth, Respondent. 

Order. 
HAVING heard Mr R.A. Heaperman on behalf of the 
applicant, Ms J.F. Boots on behalf of the respondent, 
and Ms A D'Ath on behalf of employers members of the 
Confederation of Western Australian Industry 
(Incorporated), and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders: 

That the counter claim by the respondent in the 
abovementioned application for the fixation of a 
tally for slaughtering sheep or lambs on the "dead 
rail" system be withdrawn by leave. 

Dated at Perth this 15th day of June 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 271 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Applica- 
tion No. 255 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the West 
Australian Government Railways Commission in 
accordance with the Industrial Relations Act 1979; and 
whereas the application was heard exparte before me I, 
the undersigned Commissioner pursuant to the powers 
conferred upon me under the Industrial Relations Act 
1979, do hereby order and direct — 

1. That the applicant shall forthwith serve a copy 
of Application No. 217 of 1987, its accompanying 
statement and this order on the Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia, respondent, with respect to the claim in 
matter No. 255 of 1987. 

2. That an answer to the claim in matter No. 255 
of 1987 filed with the Commission on 13 March 
1987, shall be lodged with the Commission and a 
copy thereof served on the application by 4.00 p.m. 
Friday 27 March 1987. 

Dated at Perth this 24th day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 494 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for the production of 
documents in the possession of the respondent to 
application No. 493 of 1987. 

Order. 
WHEREAS an application was made by Brian Joseph 
Lowe in accordance with the Industrial Relations Act 
1979, I, the undersigned Commissioner of the Western 
Australian Industrial Relations Commission, pursuant 
to the powers conferred on me under the Industrial 
Relations Act 1979 do hereby order and direct:— 

That Malcolm Pettet of 3 Bartlett Street, Bluff 
Point, Geraldton, shall supply to Brian Joseph 
Lowe of 32 Campbell Way, Rockingham, on or 
before Friday the 26th day of June 1987, copies of 
all the "catch weight receipts" for all crayfish taken 
by the vessel of which the said Brian Joseph Lowe 
was a crew member between the 15th day of 
November 1986 and the 17th day of April 1987. 

Dated at Perth this 4th day of June 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

[L.S.] 
(Sgd.) G.J. MARTIN, 

Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 592 of 1987. 

Between the State School Teachers' Union of Western 
Australia (Incorporated), Applicant and the 
Council of Hedland College, Respondent. 

Order. 
HAVING heard Mr A.D. Lucev on behalf of the 
applicant and Mr G.M. Overman on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the application be dismissed. 

Dated at Perth this 17th day of June 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Order. 
WHEREAS an application was made by the West 
Australian Government Railways Commission in accor- 
dance with the Industrial Relations Act 1979; and 
whereas the application was heard ex parte before me I, 
the undersigned Commissioner pursuant to the powers 
conferred upon me under the Industrial Relations Act 
1979, do hereby order and direct — 

1. That the applicant shall forthwith serve a copy 
of Application No. 640 of 1987, its accompanying 
statement and this order on the Australian Railways 
Union of Workers WA Branch, Amalgamated 
Metal Workers and Shipwrights Union of WA and 
the Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union WA 
Branch, respondents, with respect to the claim in 
matter No. 639 of 1987. 

2. That an answer to the claim in matter No. 639 
of 1987 filed with the Commission on 10 June 1987, 
shall be lodged with the Commission and a copy 
thereof served on the applicant by 2.00 p.m. 
Monday 15 June 1987. 

Dated at Perth this 11th day of June 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 605 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of time 
in which an answering statement to Application No. 
604 of 1987 is to be filed in the Commission. 

Order. 
WHEREAS an application was made by the Royal 
Australian Nursing Federation, Industrial Union of 
Workers, in accordance with the Industrial Relations Act 
1979; and whereas having heard Ms H. Handmer on 
behalf of the applicant and Mr J. Flood on behalf of the 
respondent, in Chambers, I, the undersigned Commis- 
sioner pursuant to the powers conferred on me under the 
Industrial Relations Act 1979, and by consent, do hereby 
order and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 604 of 1987, its accompanying 
statement and this Order on the respondent. 

(2) That an answer to the claim in matter No. 604 
of 1987, lodged with the Commission on 2 June 1987 
shall be lodged with the Commission and a copy 
thereof served on the applicant by 5.00 p.m. on 15 
June 1987. 

Dated at Perth this 10th day of June 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 640 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 639 of 1987 is to be filed in the 
Commission. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 656 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Applica- 
tion No. 655 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the 
Confederation of Western Australian Industry (Inc) 
agent for Ralph M. Lee (WA) Pty Limited in accordance 
with the Industrial Relations Act 1979; and whereas the 
application was heard ex parte before me in chambers, I, 
the undersigned Chief Commissioner pursuant to the 
powers conferred upon me under the Industrial 
Relations Act 1979, do hereby order and direct — 

(1) That the Confederation of Western 
Australian Industry (Inc) agent for Ralph M. Lee 
(WA) Pty Limited shall forthwith serve a copy of 
Application No. 656 of 1987, its accompanying 
statement and this Order on the Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth. 

(2) That an answer to the claim in matter No. 655 
of 1987, lodged with the Commission on 12 June 
1987, shall be lodged with the Commission and a 
copy thereof served on the applicant within 24 hours 
from the time upon which the documents mentioned 
in (1) above are served on the Confederation of 
Western Australian Industry (Inc) agent for Ralph 
M. Lee (WA) Pty Limited. 

Dated at Perth this 16th day of June 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

No. 658 of 1987. 

Between Edward Simon Whitlock, Applicant and 
Eclipse Carpet Cleaners, Respondent. 

Order. 
HAVING heard Mr P.J. Cooke for the respondent ex 
parte I, the undersigned Commissioner pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979, do hereby order: 

That the Respondent give discovery of and 
produce for inspection by the Applicant all 
documents in its possession or control relevant to or 
containing anything relative to the matter in issue in 
proceedings in matter No. 799 of 1986 no later than 
19 June 1987 and, specifically, the "Daily Jobs 
Book", to 30 June 1986, all customer contract 
forms (blue copies) from 17 June 1986 to 30 July 
1986 inclusive and all bank deposit books or 
certified extracts from the same for the credit of 
Eclipse Carpet Cleaners from 17 June 1986 to 30 
August 1986 inclusive; and that all such documents 
be produced by the Respondent at the further 
hearing of matter No. 799 of 1986 on 25 June 1987. 

Dated at Perth this 16th day of June 1987. 

No. 678 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 677 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by Dorothy Cox in 
accordance with the Industrial Relations Act 1979; and 
whereas the application was heard ex parte before me in 
Chambers, I, the undersigned Commissioner pursuant to 
the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 678 of 1987, its accompanying 
statement and this Order on the Noonkanbah 
Community School. 

(2) That an answer to the claim in matter No. 677 
of 1987, lodged with the Commission on 19 June 
1987 shall be lodged with the Commission and a 
copy thereof served on the applicant within seven 
days from the date upon which the documents 
mentioned in (1) above are served on the 
Noonkanbah Community School. 

(Sgd.) S.A. KENNEDY, Dated at Perth this 30th day of June 1987. 
[L.S.] Commissioner. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 665 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 666 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the Mt Newman 
Mining Co Pty Limited in accordance with the Industrial 
Relations Act 1979; and whereas the application was 
heard ex parte before me, I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission, pursuant to the power conferred 
on me under the Industrial Relations Act 1979, do hereby 
order and direct — 

1. That the applicant shall forthwith serve a copy 
of Application No. 666 of 1987, its accompanying 
statement and this Order on the Construction, 
Mining and Energy Workers' Union of Australia 
WA Branch. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 696 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 695 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by Hamersley Iron 
Pty Limited in accordance with the Industrial Relations 
Act 1979; and whereas the application was heard ex parte 
before me in Chambers, I, the undersigned Chief 
Commissioner pursuant to the powers conferred on me 
under the Industrial Relations Act 1979, do hereby order 
and direct — 

(1) That Hamersley Iron Pty Limited shall 
forthwith serve a copy of Application No. 696 of 
1987, its accompanying statement and this Order on 
the Amalgamated Metal Workers and Shipwrights 

2. That an answer in Application No. 665 of 1987 Union of Western Australia, 
be filed in the Commission by 3.00 p.m. on 18 June (2) That an answer to the claim in matter No. 695 
1987 and a copy thereof be served on the applicant of 1987, lodged with the Commission on 23 June 
by 4.00 p.m. on 18 June 1987. 1987 shall be lodged with the Commission and a 

copy thereof served on the applicant within two 
Dated at Perth this 16th day of June 1987. hours from the time upon which the documents 

mentioned in (1) above are served on the 
(Sgd.) J.F. GREGOR, Amalgamated Metal Workers and Shipwrights 

[L.S.] Commissioner. Union of Western Australia. 

Dated at Perth this 23rd day of June 1987. 

  (Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

No. 713 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 712 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the State 
Energy Commission of Western Australia in accordance 
with the Industrial Relations Act 1979; and whereas the 
application was heard exparte before me in Chambers, I, 
the undersigned Chief Commissioner pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct — 

(1) That the State Energy Commission of 
Western Australia shall forthwith serve a copy of 
Application No. 713 of 1987, its accompanying 
statement and this Order on the Australasian 
Society of Engineers, Moulders and Foundry 
Workers Industrial Union of Workers, Western 
Australian Branch. 

(2) That an answer to the claim in matter No. 712 
of 1987, lodged with the Commission on 25 June 
1987 shall be lodged with the Commission and a 
copy thereof served on the applicant by 4.00 p.m. on 
Tuesday 30 June 1987. 

Dated at Perth this 26th day of June 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

No. 717 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 716 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the State 
Energy Commission of Western Australia in accordance 
with the Industrial Relations Act 1979; and whereas the 
application was heard exparte before me in Chambers, I, 
the undersigned Chief Commissioner pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct — 

(1) That the State Energy Commission of 
Western Australia shall forthwith serve a copy of 
Application No. 717 of 1987, its accompanying 
statement and this Order on the Shop, Distributive 
and Allied Employees' Association of Western 
Australia. 

(2) That an answer to the claim in matter No. 716 
of 1987, lodged with the Commission on 25 June 
1987 shall be lodged with the Commission and a 
copy thereof served on the applicant by 4.00 p.m. on 
Tuesday 30 June 1987. 

Dated at Perth this 26th day of June 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 715 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Applica- 
tion No. 714 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the State 
Energy Commission of Western Australia in accordance 
with the Industrial Relations Act 1979; and whereas the 
application was heard exparte before me in Chambers, I, 
the undersigned Chief Commissioner pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct — 

(1) That the State Energy Commission of 
Western Australia shall forthwith serve a copy of 
Application No. 715 of 1987, its accompanying 
statement and this Order on the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia and Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch and 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth. 

(2) That an answer to the claim in matter No. 714 
of 1987, lodged with the Commission on 25 June 
1987 shall be lodged with the Commission and a 
copy thereof served on the applicant by 4.00 p.m. on 
Tuesday 30 June 1987. 

Dated at Perth this 26th day of June 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 719 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 718 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the State 
Energy Commission of Western Australia in accordance 
with the Industrial Relations Act 1979; and whereas the 
application was heard ex parte before me in Chambers, I, 
the undersigned Chief Commissioner pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct — 

(1) That the State Energy Commission of 
Western Australia shall forthwith serve a copy of 
Application No. 719 of 1987, its accompanying 
statement and this Order on the Federated Liquor 
and Allied Industries Employees' Union of 
Australia, Western Australia Branch, Union of 
Workers. 

(2) That an answer to the claim in matter No. 718 
of 1987, lodged with the Commission on 25 June 
1987 shall be lodged with the Commission and a 
copy thereof served on the applicant by 4.00 p.m. on 
Tuesday 30 June 1987. 

Dated at Perth this 26th day of June 1987. 

[L.S.] 
(Sgd.) B.J. COLLIER, 

Chief Commissioner. [L.S.] 
(Sgd.) B.J. COLLIER, 

Chief Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

No. 721 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 720 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the State 
Energy Commission of Western Australia in accordance 
with the Industrial Relations Act 1979; and whereas the 
application was heard exparte before me in Chambers, I, 
the undersigned Chief Commissioner pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct — 

(1) That the State Energy Commission of 
Western Australia shall forthwith serve a copy of 
Application No. 721 of 1987, its accompanying 
statement and this Order on the Transport Workers 
Union of Australia, Industrial Union of Workers, 
Western Australian Branch. 

(2) That an answer to the claim in matter No. 720 
of 1987, lodged with the Commission on 25 June 
1987 shall be lodged with the Commission and a 
copy thereof served on the applicant by 4.00 p.m. on 
Tuesday 30 June 1987. 

Dated at Perth this 26th day of June 1987. 

No. 725 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 724 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the State 
Energy Commission of Western Australia in accordance 
with the Industrial Relations Act 1979; and whereas the 
application was heard ex parte before me in Chambers, I, 
the undersigned Chief Commissioner pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct — 

(1) That the State Energy Commission of 
Western Australia shall forthwith serve a copy of 
Application No. 725 of 1987, its accompanying 
statement and this Order on the Construction, 
Mining and Energy Workers' Union of Australia — 
Western Australian Branch. 

(2) That an answer to the claim in matter No. 724 
of 1987, lodged with the Commission on 25 June 
1987 shall be lodged with the Commission and a 
copy thereof served on the applicant by 4.00 p.m. on 
Tuesday 30 June 1987. 

Dated at Perth this 26th day of June 1987. 

(Sgd.) B.J. COLLIER, (Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. [L.S.] Chief Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 723 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 722 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the State 
Energy Commission of Western Australia in accordance 
with the Industrial Relations Act 1979; and whereas the 
application was heard ex parte before me in Chambers, I, 
the undersigned Chief Commissioner pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct — 

(1) That the State Energy Commission of 
Western Australia shall forthwith serve a copy of 
Application No. 723 of 1987, its accompanying 
statement and this Order on the Construction, 
Mining and Energy Workers' Union of Australia — 
Western Australian Branch. 

(2) That an answer to the claim in matter No. 722 
of 1987, lodged with the Commission on 25 June 
1987 shall be lodged with the Commission and a 
copy thereof served on the applicant by 4.00 p.m. on 
Tuesday 30 June 1987. 

Dated at Perth this 26th day of June 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 727 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 726 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the State 
Energy Commission of Western Australia in accordance 
with the Industrial Relations Act 1979; and whereas the 
application was heard ex parte before me in Chambers, I, 
the undersigned Chief Commissioner pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct — 

(1) That the State Energy Commission of 
Western Australia shall forthwith serve a copy of 
Application No. 727 of 1987, its accompanying 
statement and this Order on the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch. 

(2) That an answer to the claim in matter No. 726 
of 1987, lodged with the Commission on 25 June 
1987 shall be lodged with the Commission and a 
copy thereof served on the applicant by 4.00 p.m. on 
Tuesday 30 June 1987. 

Dated at Perth this 26th day of June 1987. 

[L.S.] 
(Sgd.) B.J. COLLIER, 

Chief Commissioner. [L.S.] 
(Sgd.) B.J. COLLIER, 

Chief Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 729 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 728 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the State 
Energy Commission of Western Australia in accordance 
with the Industrial Relations Act 1979; and whereas the 
application was heard exparte before me in Chambers, I, 
the undersigned Chief Commissioner pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct — 

(1) That the State Energy Commission of 
Western Australia shall forthwith serve a copy of 
Application No. 729 of 1987, its accompanying 
statement and this Order on the Building Trades 
Association of Unions of Western Australia 
(Association of Workers) and Construction, Mining 
and Energy Workers' Union of Australia — 
Western Australian Branch. 

(2) That an answer to the claim in matter No. 728 
of 1987, lodged with the Commission on 25 June 
1987 shall be lodged with the Commission and a 
copy thereof served on the applicant by 4.00 p.m. on 
Tuesday 30 June 1987. 

Dated at Perth this 26th day of June 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 772 of 1987. 

Between in the matter of the Industrial Relations Act 
1979 and in the matter of an application for a 
reduction of time in which an answering statement 
to application No. 771 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by The Dampier 
Salt (Operations) Pty Limited in accordance with the 
Industrial Relations Act 1979; and whereas the 
application was heard ex parte before me, I, the 
undersigned Commissioner of the Western Australian 
Industrial Relations Commission, pursuant to the power 
conferred on me under the Industrial Relations Act 1979, 
do hereby order and direct — 

1. That the applicant shall serve by 2.00 p.m. on 6 
July 1987, Application No. 771 of 1987, its 
accompanying statement and this Order on the 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and the Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth. 

2. That an answer on Application No. 771 of 1987 
be filed in the Commission by 4.00 p.m. on 6 July 
1987, and a copy thereof be served on the applicant 
by 5.00 p.m. on 6 July 1987. 

Dated at Perth this day 6th July 1987. 

(Sgd.)J.F. GREGOR, 
[L.S.] Commissioner. 

PROMOTIONS APPEALS — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PAB 21 of 1987. 

Between Mrs G. Player, Recommended Officer and Mrs 
M. Davies, Appellant. 

Before the Promotions Appeal Board. 
The 13th day of May 1987. 

Position: Clerk (Reception) Radiology Department, 
Royal Perth Hospital, Post No. 394. 

Miss E.L. McAdam on behalf of the Recommended 
Officer and the Recommending Authority. 

Mrs M. Davies in person. 

Reasons for Decision. 
THE CHAIRMAN: This is an appeal brought by Mrs M. 
Davies against Royal Perth Hospital's appointment of 
Mrs G. Player to the post of Clerk (Reception), 
Radiology Department, Post No. 394. The occupant of 
this position is to carry out the "reception duties within 
the Organ Imaging Unit, booking of appointments, 
liaison with staff and typing, and clerical duties as 
directed". 

Both the Recommended Officer and the Appellant 
currently occupy positions classified at the A1.3 level, 
the same as for the vacant post. In the circumstances the 
Promoting Authority submits that the Appellant is 
without standing to institute, and the Board without 
jurisdiction to entertain, the appeal since appointment to 
the vacant position does not involve a promotion for the 
Appellant. 

In order to make a valid appeal against a recommenda- 
tion for promotion to a vacant office, the dissatisfied 
applicant must be both "an applicant for promotion to 
the office" and an "eligible employee" [section 80ZA 
(2)]. The Appellant on this occasion is admittedly an 
"eligible employee". "Promotion" is defined by section 
SOX to mean "movement from one office to another 
which has a wage or salary and conditions of employ- 
ment" which are "superior to those of the former 
office". That cannot be said of the vacant office 
compared with that now occupied by the AppeUant. 
Thus by definition the Appellant is not' 'an applicant for 
promotion". 

However, section 80ZA (10) provides:— 
Where notice of a vacant office is published and 

applications for promotion to that office are invited 
under section SOY (1) (a) and (b), and an application 
for appointment to the office is made in response to 
the invitation by an employee for whom the 
appointment would not constitute promotion, the 
provisions of this Division shall apply, with such 
modifications as are necessary, and in relation to 
that applicant — 

(a) as if he were an applicant for promotion 
for the office; and 

(b) where he is recommended for appoint (sic) 
to the office, as if that recommendation 
were a recommendation for promotion. 

In our opinion that subsection is directly to the point. 
Furthermore, in our view the subsection is unambiguous 
and means what it says. It applies only in the case where 
there is an advertised vacancy; not in the case where there 
is simply a transfer in the grade. Its effect is that once a 
notice of vacancy is published and applications invited to 
fill the vacancy and an application is made "by an 
applicant for whom the application would not constitute 
promotion" the appeal provisions of the Act apply in 
relation to that applicant "as if he were an applicant for 
promotion". Further, in the case where the applicant is 
recommended for appointment, the appointment is 
deemed to be a promotion for those purposes. 
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The words "and" between subparagraphs (a) and (b) 
cannot sensibly be read conjunctively as the Authority 
argues, to suggest that the subsection only applies where 
the applicant mentioned by the subsection is 
recommended for appointment. Although the word 
"and" is normally used conjunctively nonetheless if the 
context requires it may be considered as disjunctive [see: 
Re Licensing Ordinance (1968) 13 FLR 143]. In our view 
the context of subsection (10) so requires, as is apparent 
from the use of the expression "as if" separately in each 
of subparagraphs (a) and (b). Were "and" used con- 
junctively that expression need only appear once. The 
subparagraphs refer to separate and distinct situations. 
The first is that the Act is to apply to an applicant "as if" 
he were an applicant for promotion. The other situation 
is that where that applicant is successful the Act is to 
apply "as if" that success was a promotion. The 
Authority's argument really results in all the words after 
"office" in subparagraph (b) becoming surplusage. 

Moreover, the Authority's interpretation produces an 
odd result. It would mean that any eligible applicant 
could make a valid application but if unsuccessful could 
not appeal. On the other hand, if successful that success 
would be open to appeal by others. That is a consequence 
which is not consistent with the philosophy of the Act, 
nor with the language of the subsection. 

The subsection was considered, although in a different 
context, by the Board in Standen v. Chia (1986) 66 
WAIG 953. On that occasion the Promoting Authority 
argued that the subsection should be limited to appeals in 
circumstances such as this one. 

The Recommended Officer is a clerk in the Radiology 
Department of the Hospital. She has frequently relieved 
in the position in question and knows the rudiments of 
the job. The evidence is that the Organ Imaging Unit is a 

specialised unit and it would be difficult to fulfil the 
duties of this position without some training. Further, 
she has not only worked in the Unit but has worked in the 
other sections of the Department. 

The Appellant works as the Clerk/Receptionist in the 
Radiology Department at the Shenton Park Rehabilita- 
tion Hospital, a position she has held for the past five 
years. She has had 13 years proficient service with the 
Hospital, is skilled in medical typing and understands 
radiological terminology. The evidence is that she is a 
good and efficient worker. She has submitted a glowing 
reference from a Dr ApSimon which states "that there 
will have to be very compelling reasons advanced" why 
she should not be appointed to the position. 

The Recommended Officer has a sound working 
knowledge of the position in question. Moreover, while 
acting in the position in question her supervisors say she 
performed well. The Appellant concedes that she does 
not have a better claim to the office, but wants to widen 
her experience. That is not a sufficient reason in the 
circumstances. The Act requires us to take cognisance of 
work done by an applicant in the vacant position. 

For these brief reasons the appeal will be dismissed. 

Order. 

THAT the appeal be dismissed and the appointment of 
Mrs G. Player to the position of Clerk (Reception), 
Radiology Department, Royal Perth Hospital, Post No. 
394, be and is hereby confirmed. 

Dated at Perth this 13th day of May 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, Promotions Appeal Board. 

Appeal 
No. 

PSA 2/86 Gail ELIOl 

PSA 173/87 

PSA 454/87 
PSA 455/87 

PSA 864/87 

PSA 865/87 

PSA 866/87 

PSA 1076/87 Maxine Leome KOWALD 

PSA 1080/87 Robert Keith BEARDMAN 0082788 

PSA 1274/87 Bentley Paul HANSEN 0156799 

9298681 
0208425 

PSA 2007/87 Eric EDWARDS 
PSA 2008/87 Thomas William GODDARD 
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COAL INDUSTRY TRIBUNAL — 
Awards/agreements — 

variation of — 

COLLIERY STAFF. 
Award No. 62 of 1955. 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 8th day of June 1987. 
Application No. 4 of 1987. 

Between Australian Colliery Staff Association, Appli- 
cant and Griffin Coal Mining Co Ltd and Western 
Collieries Ltd, Respondents in the matter of an 
application to amend Clause 17 to allow union 
access to the records of salaries and leave details of 
all employees. 

Decision of the Tribunal. 
THE CHAIRMAN: This is an application to amend 
Clause 17 of the Colliery Staff Award. The Colliery Staff 
Award relevantly provides currently that: 

The employer shall keep and enter up or cause to 
be kept and entered up a record containing the 
names of each of its employees to whom this Part 
(other than employees included in the classifications 
in Division "A" or Clause 3 — 

which I think should be Clause 5 — 
hereof) applies, the class of work performed the 
hours worked each day and the wages paid to each 
employee. 

The clause goes on to provide that those records: 
shall be open for inspection by a union repre- 

sentative between the hours of 10.00 a.m. and 4.00 
p.m. on any working day, Monday to Friday 
inclusive. 

The Association by this application seeks to amend 
that clause to provide in effect that it should have access 
to the records of salaries together with annual leave, sick 
leave and long service leave details of all employees, 
whether they be Division A personnel or Division B 
personnel. 

Its original application was that the Association 
should in addition have access to records both as to hours 
worked and the nature of the work for all personnel, be 
they Division A or Division B, but the Association by its 
amended claim has watered that down somewhat to 
require information of the nature I have outlined. In 
essence the Association's argument is that it, as the only 
union party to the Award, has the right, if not the duty, 
to police that Award. It cannot do that whilst it does not 
have available to it the information as to the salary levels 
paid to all personnel and the same is to be said of annual 
leave, sick leave and long service leave details. 

Mr Latter in a detailed way has referred to a number of 
authorities of various industrial tribunals all supporting 
his proposition that a union party has a right, if not a 
duty, to police its award and ensure that what is provided 
in the award is complied with by relevant employers. The 
Respondents for their part oppose the application, at 
least in part. They say that there is a special and historical 
distinction between Division A and Division B personnel 
which ought not to be interrupted on this occasion. 
Reference is made to various provisions in the Award 
which make special provision for Division A and 
Division B personnel. 

The Respondents have also tendered some written 
documentation which suggest that a number of Division 
A personnel in their employ are concerned to say the least 
that their salary packages should be made public to the 
Association without their consent. We have discussed the 
matter at length and I think it is fair to say have reached a 
position which, speaking for myself, is a sensible 
compromise. If it be that I misrepresent it as being a 
uniform view, my view is, which would form the 

majority view, that in essence the provision of the 
information sought as to salary should be restricted to 
employees first authorising the Association to have that 
information. 

It has to be recognised that the Award does make a 
clear distinction between Division A and Division B 
personnel. Whether that is right or wrong is not an issue 
in these proceedings, but the Award most significantly 
for Division A personnel in group 1 at least, provides that 
there is no wage or salary rate. In other words, that is 
expressly left to the employees concerned and is not to be 
a matter for Award prescription. Clause 20 provides con- 
sistently with that, that certain classifications, most of 
whom are in the no rate provision do not have to be 
members of the Association. Clause 8 of the Award 
provides that there is to be no fixed hours of work for 
Division A personnel, whereas that is not the case for 
Division B personnel who have quite detailed and 
comprehensive overtime provisions. Thus it can be seen 
that there is quite a marked distinction recognised by the 
Award between Division A and Division B personnel. 
For my part, I would want there to be something more 
than a philosophical argument for that to be changed, 
given the long history of this provision which as Mr 
Latter and Mr Kenner have so rightly said has a history 
dating back at least 30 years, if not more. 

It seems to me to be somewhat incongruous for the 
Award to provide for certain employees, albeit a small 
number of people I acknowledge in Division A, that 
there should be no salary and on the other hand require 
that the employer disclose the salary to the Association. I 
would have thought it a fair proposition that the Award 
by not including a salary for certain personnel in Division 
A means that the salary should be of no concern to the 
Tribunal and 1 would have thought it followed, to the 
other party to the Award, being the Association. 

Secondly, it is undoubtedly a fact that we have before 
us documents in the nature of a petition which suggest 
that a number of people, to use their words, "are totally 
opposed to the submission that the Association should 
have access to our personal files, to view our confidential 
salary packages". They regard it as an outright abuse of 
their "confidential rights as A Division staff" to use 
their words, and again to use their words, they "are very 
angry that the union has ignored our objection and has 
continued with its application to the Tribunal". 

Whether the Association has ignored their wishes or 
not is not a matter that I care to comment upon, but the 
evidence does show that there is concern amongst many 
who would be affected by our decision. We should there- 
fore, tread warily and tread warily we propose to do, at 
least by virtue of the majority decision. I think it is clearly 
understood by anybody who has even a limited know- 
ledge of the industry that Division A personnel have by 
and large regarded themselves as somewhat special and 
different. As I say, whether that should continue is 
another matter, but whilst it does continue, and it clearly 
must unless and until the other Award provisions are 
changed, then I think we should be reluctant to make any 
disruption to that differential without hearing something 
more from those likely to be affected by it. 

I would have thought that it was more for the Associa- 
tion to build the confidence of those individuals for 
whom they have the exclusive constitutional coverage, 
rather than for us to legislate that there by that 
confidence. If the Association cannot get those 
individuals do disclose their salary packages to the 
Association of which the employees must belong, that is 
really more a criticism of the Association than of the 
Award. 

I think that the objections to which Mr Latter has 
referred can, by and large, be met if the companies are 
required to hand over salary details to the Association on 
the request of individual members and the Tribunal 
would be prepared to make an amendment to the Award 
in those terms. That would permit the Association to 
pursue the cause of an employee who claims to have been 
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wronged and at the same time protect the position of 
those who, though members of the Association, do not 
want their salary package disclosed to it. 

Mr Latter made some mention of the fact that whilst 
the Award existed in its present form the industrial 
inspectors could not enforce the Award as is their 
statutory right under the Industrial Relations Act. The 
amendment which we propose would not really affect 
that, but I cannot for myself accept that in the modern 
commercial world public companies have not got 
sufficient details of salary paid which would enable the 
industrial inspectors to exercise their statutory right to 
find out just what was paid to individuals if and when the 
need arose. 

The view of the Tribunal is that the Award should be 
amended really in terms of Clause 17 (1) (a) of the 
proposed amendment and in terms of Clause 17 (b) as 
proposed in the amended claim except that the require- 
ment to disclose the salary would be conditioned by a 
requirement that the employee authorise the Association 
in writing to do that. So it would result in this: Clause 17 
would require the companies to keep the records as at 
present, but notwithstanding that they would continue to 
be exempt from that provision in respect of Division A 
personnel. However, upon the request of the Association 
representative they would be required to provide 
information relating to annual leave, sick leave and long 
service leave details of such personnel and further, with 
the written consent of the member concerned the 
information relating to the salary of that member. 

Order. 
HAVING heard Mr W.S. Latter on behalf of the 
Applicant and Mr S.J. Kenner on behalf of the Respon- 
dents the Tribunal doth hereby award, order and 
prescribe:— 

That the Colliery Staff's Award 1968 as amended 
be further amended by deleting the existing Clause 
17 (i) and substituting the following: 

Clause 17.—Record. 
(i) (a) The employer shall keep and enter or cause 

to be kept and entered up a record con- 
taining the names of each of his employees 
to whom this Part applies, the class of 
work performed, the hours worked each 
day and the wages paid to each employee 
each pay and the age and length of service 
of each employee. The employer and the 
employee shall be jointly responsible for 
the proper posting of the record each day. 
The record shall be open to inspection by a 
union representative between the hours of 
10.00 a.m. and 4.00 p.m. any working day 
from Monday to Friday inclusive, 

(b) Notwithstanding the provisions of the 
foregoing subclause employees included in 
the classifications in Division A of Clause 
5 hereof shall be exempted from the 
requirements of subclause (i) (a) but upon 
request the union representative shall be 
provided with information relating to 
salary, annual leave, sick leave and long 
service leave details of such employees and 
with the prior written consent of the 
employee concerned information relating 
to the salary paid to that employee. 

Dated at Collie this 8th day of June 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, WA Coal Industry Tribunal. 
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ENGINEERS COAL MINING. 
Award No. 1 of 1953. 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 8th day of June 1987. 
Application No. 10 of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union and Australasian Society of Engineers, 
Moulders and Foundry Workers, Applicants and 
Griffin Coal Mining Co Ltd and Western Collieries 
Ltd, Respondents in the matter of an application to 
incorporate into Clauses 6 and 23 the National 
Wage Case increase. 

Decision of the Tribunal. 
THE CHAIRMAN: This is an application to increase the 
wages provided by Clause 6 of the Engineers Coal 
Mining Award, for want of a better description, by 
$10.00 in accordance with the recent national wage case 
decision and to make consequential adjustments in 
Clause 23 to the apprentices rates by what amounts to be 
the same percentage. My understanding is that in the 
metal industry at least there has been no similar adjust- 
ment to the rates of pay for those covered by the Federal 
Coal Industry Awards, but we are unanimously of the 
view that given the undertaking that has been clearly 
given by both unions today, that the Award in this 
industry should be amended at this time in the way in 
which the parties seek. 

The increase is part and parcel of a larger package 
which both Mr Forster and Mr Proctor have indicated 
they understand and clearly they must if we are to grant 
the claim in the terms in which they seek it. The com- 
panies in the circumstances have consented to the claim 
and it remains only to order that the Award be amended 
to reflect the adjustments sought by consent that adjust- 
ment is to operate with effect from the first pay period 
commencing on or after the 10th day of March 1987. 

Order. 
HAVING heard Mr D. Forster on behalf of the Austra- 
lasian Society of Engineers, Moulders and Foundry 
Workers and Mr P. Proctor on behalf of the 
Amalgamated Metal Workers and Shipwrights Union 
and Mr S. Kenner on behalf of the Respondents, the 
Tribunal doth hereby award, order and prescribe that the 
Engineers Coal Mining Award 1953 as amended and 
consolidated, be further amended in accordance with the 
following Schedule with effect from the beginning of the 
first pay period commencing on or after the 10th day of 
March 1987. 

Schedule. 
1. Clause 6.—Wages — delete subclause (a) (i) and 

insert in lieu thereof the following: 
Column 1 Column 2 Column 3 

Total Rate 
Per Week 

$ 
Number Classification 

1. Blacksmith, Welder 428.15 
2. Fitter, Turner, Machinist, Motor 

Mechanic, Automotive 
Electrician 428.15 

3. Electrical Fitter 428.15 
4. Millwright 428.15 
5. Trades Assistant 395.13 
6. Experienced Tradesman The award 

wage for 
the 

particular 
trade plus 

$14.50 
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Column 1 Column 2 Column 3 
Total Rate 
Per Week 

Number Classification 
7. Tyre Fitter 408.93 
8. Linesman on commencement 408.93 

Linesman after three years service 
in the industry 413.55 

9. Refrigeration Fitter 428.15 
2. Clause 23.—Apprentices — delete subclause (d) 

and insert in lieu thereof the following: 
(d) The rates of wages for apprentices shall be the 

undermentioned percentage rates of a tradesman 
prescribed in this award: i.e. $428.15 

(i) Five Year Term % $ 
First year 40 171.26 
Second year 48 205.51 
Third year 55 235.48 
Fourth year 75 321.11 
Fifth year 88 376.77 
Four Year Term 
First year 42 179.82 
Second year 55 235.48 
Third year 75 321.11 
Fourth year 88 376.77 

Three Year Term 
First year 
Second year 
Third year 

55 235.48 
75 321.11 
88 376.77 

(ii) In addition to the rates of wages prescribed 
in this clause workers shall be entitled to an 
additional flat amount of $38.50 per week 
production bonus for the five ordinary 
working days Monday to Friday inclusive 
and for all paid leave. 

(iii) Liberty is reserved to the employers to 
apply to the Tribunal for a reduction or 
deletion of the production bonus if the 
present levels of production are not 
maintained. 

(iv) Apprentices employed on afternoon or 
night shift shall be covered by the shift 
work conditions set out in Clause 14. 

Dated at Collie this 8th day of June 1987. 

(Sgd.) G.L. FIELDING, 
Chairman, WA Coal Industry Tribunal. 



hndusfria! _■ 

Sub-Part 2 

PUBLISHED BY AUTHORITY 

WEDNESDAY, 26th AUGUST, 1987 Vol. 67- 

th E mode of citation of this volume of the Western Australian Industrial Gazette will be as follows:- 
67 W.A.I.G. 

CUMULATIVE CONTENTS AND DIGEST APPEAR AT THE END OF THIS PUBLICATION 

FULL BENCH — 
Appeals against decision 

of Commission — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979 

Section 49 — Appeal to Full Bench. 

Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers 

and 
Robe River Iron Associates. 

No. 473 of 1987. 

CLIFFS ROBE RIVER IRON ASSOCIATES 
IRON ORE PRODUCTION AND PROCESSING 

AGREEMENT No. 10 of 1979. 
Trades Assistant Mining Industry 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Commissioner J.A. Negus, 
and Commissioner J.F. Gregor. 

Perth 28th day of July 1987. 

Termination of employment — Unfair dismissal — 
Threats of violence — Isolated work community — 
Application dismissed — Appeal section 49 — 
Argued company's pretence re dismissal to circum- 
vent proper investigation, warning, Clause 6 (13) of 
Award — Employer seeks to impose standards 
inconsistent with relationship of Employer/ 
Employee — Insufficient connection between 
threats and contract of service — Commission's 
decision confirmed — Appellant failed to demon- 
strate any error in the exercise of Commission's 
discretion — Appeal dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers brings 

this appeal against dismissal of a claim for relief on 
behalf of Mr Eley (E), a shop steward, whose contract of 
employment with Robe River Iron Associates at 
Pannawonica was terminated on 12 December 1986. This 
occurred after he was interviewed by a person deputed by 
the company following an incident in which another 
employee was alleged to have been threatened with 
physical violence. E was informed that he was considered 
by the company to be an unsuitable employee due to 
many complaints arising out of reported threats from 
other employees and because of the remoteness and 
enclosed nature of the township of Pannawonica and the 
work environment the company was not prepared to sit 
back and await actual violence on another employee. E's 
services were then terminated forthwith with payment of 
40 hours in lieu of notice as prescribed. 

Ground 1 alleges that the learned Commissioner erred 
in holding that the dismissal was not harsh, oppressive or 
unfair. In particular the appellant relied heavily on the 
contention that the company pretended that E was not 
dismissed for "misconduct" so that it would be excused 
from conducting a proper investigation into his alleged 
conduct and from hearing his explanation, giving him a 
warning, or complying with the requirements of Clause 6 
(13) (the terms of which we shall refer to). E's "mis- 
conduct", according to the appellant, was the basis of 
the company's apprehension that he constituted a risk of 
future violence and was therefore unsuitable for employ- 
ment. According to the appellant's contention the 
company adopted this pretence although the complaints 
against E were in the nature of misconduct as is con- 
templated in Clause 6 (13), and it was done notwith- 
standing that the company had decided that the level of 
misconduct was not sufficient to justify summary 
termination of the contract of employment for mis- 
conduct as provided in Clause 6. Instead it considered 
that it was justified in terminating the contract by 
payment in lieu of notice. The appellant claimed that the 
company conducted an inadequate investigation of the 
incidents without giving E an opportunity to put his side 
of the case, and it further complained that the company 
formed a wrong view of the gravity of the incidents, all of 
which amounted to a substantial risk of a miscarriage of 
justice to E. By way of further submissions the appellant 

55451—1 
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alleged that the Commission erred in upholding the 
company's decision to dismiss E because "on the facts 
before him it was reasonable for the Site Manager to be 
concerned about the safety of two members of the work- 
force". That, according to the appellant, was not 
reasonable because the company did not make 
appropriate enquiries and it disregarded the fact that the 
police had become involved and yet the police appeared 
to take a less serious view of the matter, in contradiction 
to the company's opinion that E constituted a risk of 
future violence. 

Accordingly the appeal relies upon the following 
further grounds of appeal:— 

2. The learned Commissioner erred in holding 
that a dismissal of an employee for reasons 
expressed:— 

that he was unsuitable for employment, 
having regard to his attitude and behaviour in 
the remote community of Pannawonica 

could be any other than harsh oppressive or unfair 
when — 

(a) the employer, by so dismissing the 
employee, seeks to impose its own 
standards and sanctions upon a member of 
society, for his behaviour in society at 
large, when such behaviour is not incon- 
sistent with the continued relation of 
employer and employee; 

(b) the social agencies had been seised of the 
two incidents (upon which it was held the 
company was justified in acting), and had 
not acted upon those incidents in a manner 
which indicated that they (the social 
agencies) considered there was an ongoing 
threat to the persons or safety of any 
employee of the employer; namely — 

i. as to one incident no action known 
to law had been taken; 

ii. as to the second incident, the 
employee had been charged with an 
offence, but no endeavour had 
been made to deprive him of his 
liberty pending trial. 

(c) the incidents upon which the employer's 
manager was held entitled to base an 
assessment that "there was a risk of 
danger to the community by Mr E's con- 
tinuing presence in the work force" 
were — 

i. as to the first incident, based 
entirely on hearsay, of a threat 
allegedly made away from the work 
place, having no connection or no 
direct connection with Mr E's 
employment, and which could not 
be the basis of either social sanction 
or give rise to any reasonable 
apprehension of violence resulting 
therefrom; 

ii. as to the second incident, 
(a) whilst on the evidence the 

learned Commissioner held 
there had been a threat of 
physical violence, he did not 
accept that the incident was 
of the gravity asserted by the 
employer; 

(b) the learned Commissioner's 
(implicit) finding that the 
gravity of the incident had 
been exaggerated by the 
other employee involved, 
should have led him to con- 
clude that the other 
employees account was so 
unreliable so as to preclude 

any reliance upon it in 
assessing the reality or 
otherwise of any threat of 
further violence, 

and in the premises could not be the basis 
for any properly informed, reasonable or 
rational apprehension by the employer's 
manager of future violence; 

(d) the threats which were found to have been 
made by Mr E were so grotesque, as to in 
themselves suggest strongly that they were 
uttered without any intention to follow 
them: (the mere uttering of a threat to 
"shoot" a person, is in itself a very grave 
criminal offence, which if given any 
credibility at all by the social agencies 
would result in serious charges — none 
were laid). 

(e) the first incident occurred three months 
before the dismissal, a fact strongly 
suggestive that the person against whom 
the alleged threat was uttered was at no 
risk; 

(f) neither incident upon which the employer 
based his apprehension of future violence 
was connected, or sufficiently connected 
with the contract of service. 

3. The learned Commissioner erred in (apparent- 
ly) holding that the employee was not dismissed for 
"misconduct" when the employer sought to justify 
dismissing the employee by reference to specific 
incidents of allegedly anti-social behaviour. 

4. The learned Commissioner should have held 
that the employee's dismissal was.unfair when — 

(a) no incident of violence nor situation of 
imminent violence having resulted from 
the employee's behaviour, he had not been 
warned as to his future conduct; 

(b) the employer having based its decision to 
dismiss on allegations of misconduct 
(whether within or without the work place) 
it chose to ignore the provisions of Clause 
6, Industrial Agreement No. 10). 

The learned Commissioner dismissed a suggestion that 
the termination was in no small way associated with the 
role played by E in opposing the new management in the 
period up to his dismissal, and he firmly rejected a 
suggestion that allowance should be made because in the 
industrial climate passions were aroused. The dismissal 
was not found to be industrially unfair and Coleman C. 
was satisfied that there were no grounds justifying the 
Commission's intervention with the company's right to 
terminate E's employment. 

In our view there is no doubt that E constituted a 
threat to employees at or in connection with the work 
place and the decision to dismiss him was not at all 
surprising in the circumstances. In coming to that 
conclusion we have tried to appraise the contrary 
arguments advanced by the appellant in support of the 
appeal and we have considered what has been put to us in 
the light of the material then before the Commission and 
in accordance with the applicable principles which relate 
to appeals, these having been considered at some length 
in Australian Workers' Union v. Robe River Iron 
Associates 66 WAIG 1570. 

The company chose to exercise its right to terminate 
the contract of employment of E by payment in lieu of 
notice in accordance with the following subclauses of 
Clause 6.—Contract of Employment of Industrial 
Agreement No. 10 of 1979:— 

(2) Subject to the provisions of this clause, a party 
to the contract of employment may on any day give 
to the other party the appropriate period of notice 
of termination of the contract prescribed in sub- 
clause (5) and the contract terminates when that 
period expires. 
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(3) In lieu of giving the notice referred to in sub- 
clause (2) an employer may pay the worker con- 
cerned his ordinary wages for the period of notice to 
which he would otherwise be entitled. 

(5) The period of notice referred to in subclause 
(2) is one week. 

Clause 6 (13) deals with the case where a company has 
reason to believe that misconduct justifying dismissal or 
suspension may have been committed by a worker and 
intends to take action, the subclause then sets out the 
procedure by which the employee is stood aside and an 
investigation is made into the circumstances leading to a 
decision to dismiss or suspend the employee for 
misconduct. The final subparagraph (e), of Clause 6 (13) 
provides:— 

The employer's right of dismissal referred to in 
subclause (1) of this clause is not affected by 
anything contained in this subclause. 

That the company did exercise its right to terminate the 
contract of employment by notice and that this was the 
real reason for dismissal is borne out by the history of 
events subsequent to dismissal. The appellant applied for 
a conference pursuant to section 44 of the Industrial 
Relations Act 1979 at which the company produced a 
paper setting out a number of alleged incidents involving 
E. Matters were not settled at the conferences and it 
resulted in a reference to the Commission of the 
appellant's claim that the dismissal was harsh, oppressive 
or unfair on the grounds that E denied the alleged threat 
and the basis of the company's decision to dismiss was 
previous alleged incidents of misconduct which he denied 
or could justify one way or another. At the conference 
the company had expressly denied that E was dismissed 
for "misconduct" and in response to an application to 
produce reasons for dismissal and/or records of inter- 
view with E prior to his dismissal, so that the reasons 
given for his dismissal could be ascertained, the company 
advised the appellant and the Commission that it had 
exercised its right to terminate E's contract of employ- 
ment because it considered him unsuitable for employ- 
ment having regard to his attitude and behaviour in the 
remote community of Pannawonica. 

According to the terms of reference as formulated, 
justification for the dismissal was previous alleged 
incidents of misconduct, nevertheless the first question 
which arose when the Commission commenced the pro- 
ceedings was whether it was a matter of summary 
dismissal for misconduct or termination with notice. The 
company claimed through its advocate that the contract 
of employment was terminated in accordance with sub- 
clauses 2 and 3 of Clause 6 and it denied that E was 
dismissed for misconduct and that subclause 13 of Clause 
6 had any relevance. The advocate for the appellant, as 
applicant, then accepted and undertook the obligation to 
prove the claim on the basis that there had been 
termination by notice in the ordinary course of employ- 
ment. Acceptance of this onus was referred to in the 
Commission's published reasons wherein the learned 
Commissioner rejected a submission which the 
appellant, as applicant, had later put that the matter 
should have been dealt with pursuant to Clause 6 (13). 

In the course of evidence under cross-examination, E 
was shown a handwritten statement which was tendered 
by the company and marked Exhibit A, E said that it 
looked like a document which another employee of the 
company had read from at the time he was dismissed and 
he identified the words in the document as sounding like 
those words which were addressed to him by that person 
indicating the reasons why he was then dismissed from 
employment. Exhibit A contains in part the following 
statement apparently read out to E at the time:— 

We consider Mr Paul Eley to be an unsuitable 
employee for this company, due to the many com- 
plaints arising out of reported threats from other 
employees and the remoteness and enclosed nature 

of the township and work environment the company 
is not prepared to sit back and await actual physical 
violence on another employee. 

Accordingly you are advised pursuant to Clause 6 
that your services are terminated forthwith with 
payment of 40 hours in lieu of notice as prescribed 
by the said agreement. 

Notwithstanding those events, the appellant tried 
strenuously to establish that the company was caught by 
the provisions of Clause 6 (13) and had failed to comply 
with the requirements thereof. For our part we consider 
the learned Commissioner was correct and that 
provisions of Clause 6 (13) were not relevant to his 
considerations. The Commission was only concerned 
with an employer who had exercised its undoubted right 
to terminate the contract of employment and the 
question was whether intervention of the Commission 
was necessary to protect E against an unjust or unfair 
exercise of that right. 

It is necessary to say something of the background of 
events and of particular incidents regarded as significant. 
The latter part of 1986 was a turbulent time within the 
work place and the community at Pannawonica. There 
was evidence of a series of incidents during that period 
involving violence or threats of violence in which it was 
claimed that E was involved, some matters he admitted 
to, others he denied. We refer only to those incidents 
which assume particular importance each of them 
involving alleged threats against other employees of the 
company and we adopt the learned Commissioner's 
version:— 

As to the events on 11 December at the bus-stop 
Mr E stated that he yelled to the worker ' 'to watch 
out for himself or watch out for his knee-caps (for) 
going to rat on one of our mates". Mr E claimed 
that he was some 70 metres away from the person to 
whom the statement was directed and that he did not 
move towards him nor did he embellish the state- 
ment with reference to watching the person bleed. 
The utterance was made on the spur of the moment 
and in a manner which Mr E claimed caused 
laughter amongst those on the bus. Aspects of Mr 
E's account of the incident were supported by 
several witnesses who at the time were on the bus. 
Each was emphatic that the statement was made in a 
light hearted manner and did not include any 
reference to watching the person bleed. 

Furthermore Mr E claimed that the statement was 
a general observation about what could happen to 
that person's knee-caps and not what he (Mr E) was 
going to do to him. 

There are significant differences between the 
account of the incident put forward by Mr E and the 
other witnesses for the Union and that of the person 
to whom the statement was addressed. The person 
concerned claimed that Mr E was only seven or eight 
metres from him and that the utterance was couched 
in terms that Mr E was going to come after him, that 
he would "get it" in the knee-caps and that Mr E 
was going to watch him bleed. The statement was 
said to have been expressed as Mr E moved towards 
him deviating from the path to board the bus. It was 
claimed that the tone in which the statement was 

.delivered was sufficiently menacing to cause the 
person to break his stride and to be distressed to the 
degree of needing consolation several hours later 
when hb arrived in Perth. 

The Commission found on balance that this involved a 
threat of physical violence which engendered fear and 
distress in the person to whom it was directed, and that 
person was a fitter employed by the company. 

There were other incidents according to the Commis- 
sion's version which relates to evidence by two staff 



1332 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 w.A.I.G. 

members of the company who claimed to have been 
threatened:— 

The first was the Supervisor, Town Services who 
claimed that Mr E had stated to him in the presence 
of others in the mess that' 'there was a bullet with his 
name on it". The other allegation involved a 
Foreman who was informed by other people that at 
a community club Mr E had threatened to shoot 
him. Both allegations were reported to the 
Company and on the advice of management were 
taken up with the police at Pannawonica. Mr E 
denied that any threat was made to the Supervisor, 
Town Services and that the statement concerning 
the Foreman was misconstrued by those claiming to 
have overheard his conversation. As a result of his 
attendance at the police station Mr E claimed that he 
was warned to watch what he said about people in 
those troubled times. Mr E did not recall that inter- 
view resulting in a final warning being issued to him 
by the senior constable. 

The learned Commissioner rejected the allegation 
concerning a threat relating to a "bullet with your name 
on it", but the case of the storeman confronted with a 
story that he had threatened to shoot him, was regarded 
as more serious, it prompted a police enquiry and the 
learned Commissioner considered that there was 
sufficient cause for concern for the man's safety. The 
primary facts were not contested and, in any event, we 
would be reluctant to take a different view on questions 
of fact where the Commission had opportunity to hear 
and see the witnesses and properly adjudicate the 
evidence. Accordingly we observe that he has been 
careful to assess the authenticity and seriousness of the 
allegations and we accept the conclusions drawn from 
the facts as found or conceded, in particular the 
judgment of the Commission that, on the information 
which the company's Mine Manager had, it was 
reasonable for him to be concerned about the safety of 
two of those employees who were referred to in the 
allegations and who were found to have been threatened. 

In the reasons for judgment there is, in our view, a 
careful appraisal of the matters put to the Commission 
commencing with the observation that the company 
exercised a legal right because another employee was, in 
the company's view, threatened with physical violence. 
The right to terminate the contract of employment is 
fundamental and Clause 6 indicates three ways in which 
that may be achieved, without notice for misconduct 
which at law would justify summary dismissal; in accor- 
dance with subciause (13) where the company has reason 
to believe that misconduct justifying dismissal may have 
been committed; and by dismissal upon notice for any 
other reason. It is an obvious proposition that an 
employer can terminate the contract of employment at 
any time and for no reason, and in the general case he is 
under no obligation to disclose the reasons for 
termination; Ridge v. Baldwin 1964 AC 40, Thorpe v. SA 
National Football League 10 SASR 17. The Commis- 
sion, in this case, rightly recognised that there is an 
obligation upon an employer to protect an employee 
from interference with his employment or against 
physical risk or threats. As well, ancillary to an 
employer's right to require an employee to submit to 
reasonable orders, the employer may require an 
employee to act in a reasonable manner towards his 
fellow employees, the learned Commissioner cited in this 
respect Sulphide Corporation Employees' Union v. 
Green Leaf Fertilisers Ltd 1978 AILR 350. It may also be 
observed that employers may be held liable at law for 
failing to take steps to prevent injury or harm to their 
employees, Weston v. Great Boulder Gold Mine Limited 
(1964 112 CLR 30), serves as an example. 

As his testimony bears out, the Mine Manager is 
responsible to maintain the townsite and also to maintain 
a safe and efficient mine site, and on that basis, in our 
opinion, he had every right to be concerned in the 
particular circumstances for the safety of employees at 
Pannawonica. Insofar as it was his assessment that E was 

unsuitable for employment having regard to his attitude 
and behaviour in the community, the facts as found by 
the Commission, leave little room for any other con- 
clusion. Putting aside the list of alleged incidents there 
was more than sufficient to justify the learned 
Commissioner's appreciation that on two occasions 
there was a threat, or knowledge of a threat of physical 
violence, sufficient to attract the attention of the police. 
There is no doubt that in one case at least the person who 
was threatened was thoroughly alarmed. Put shortly, he 
was a fellow employee and he was threatened because of 
something which he was proposing to do which E disap- 
proved of and the event happened while he was walking 
from his residence to the town office, the precise position 
being on a road at the back of the mess at a point at which 
a bus picks up employees for transport to the work site, 
on the occasion that he made the threat E was intending 
to board the bus. The other occasion related to a 
foreman in the company's employ who was told at a 
community club that on another occasion he had been 
threatened by E. Having regard to the closeness of the 
township and the work environment and the company's 
responsibility for the safety of employees, it would have 
been surprising if the Commissioner had not found that 
there was a sufficient connection between the attitude 
and behaviour of E and responsibilities under his 
contract of employment. In our opinion this is fully 
borne out in the circumstances. 

Significantly E did not claim to have acted differently 
from that which was alleged against him, except to say in 
the one case his words to the employee were intended to 
be taken as a joke and in the other case that his statement 
was misunderstood. There is, as we have observed, 
ample justification for accepting that the company's 
decision to dismiss E resulted from a genuinely held 
belief that there was a real chance of violence to 
employees and there was plainly some urgency in the 
need for action. The learned Commissioner rejected a 
suggestion that the company was adopting a double 
standard in proceeding against E where it had failed to 
take action in other instances, he considered the 
company had acted with consistency and in all the 
circumstances had not dealt in a harsh or oppressive or 
unfair way in respect of the termination of E's services. 
Upon any objective account according to our view, 
having properly considered the circumstances, the 
Commissioner was right in declining to interfere with the 
company's exercise of its right to terminate the contract 
of employment. The appellant has failed to demonstrate 
any error in the way the learned Commissioner exercised 
his discretion and it appears to us that there is nothing to 
indicate that the decision which was reached was not in 
accordance with equity, good conscience and the 
substantial merits of the case. Accordingly we propose 
that the appeal be dismissed. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 473 of 1987. 

Between Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Appellant 
and Robe River Iron Associates, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner J.A. Negus, 
and Commissioner J.F. Gregor. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 27th day of May 1987 and having 
heard Mr D.M. Stone (of Counsel) on behalf of the 
appellant and Mr H.J. Dixon (of Counsel) on behalf of 
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the respondent and the Full Bench having reserved 
judgment on the matter and judgment being delivered on 
the 28th day of July 1987 wherein the Full Bench 
unanimously dismissed the appeal and gave reasons 
therefor, it is this day, the 28th day of July 1987 ordered 
that the appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

FULL BENCH — 
Unions application for 
alteration of rules — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 62 — Application for Alteration of Rules. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 

WA Branch. 
No. 354 of 1987. 

BEFORE THE FULL BENCH 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner G.J. Martin. 

Perth 28th day of July 1987. 

Application for alteration of registered rules, rule 4.— 
"Eligibility for Membership" — Seeks to expand 
coverage of enrolled nurses — Objector claims con- 
stitutional and Award coverage — Conflicting 
overlap of constitutional coverage — Section 55 (5) 
— Application granted — Registrar directed to 
register. 

Reasons for Decision. 
THE PRESIDENT: The Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch has applied to alter its 
registered rules in relation to rule 4.—Eligibility for 
Membership. The proposed alteration is designed to give 
it constitutional coverage for those employed in, or in 
connection with, the occupation of enrolled nurse. This 
application comes as a sequel to an earlier application, 
No. 619 of 1986 (67 WAIG 111), which resulted in an 
order of the Full Bench which had the effect of extending 
the applicant's entitlement to constitutional coverage of 
enrolled nurses employed, or usually employed, in 
hospitals, as defined for the purposes of its constitu- 
tional rule, to two further categories namely:— 

(t) Persons employed in community health work 
by non-Government Aboriginal Agencies other than 
persons who work in a professional, administrative 
or clerical capacity, and other than registered 
nurses, but not excluding enrolled nurses. 

and 
(u) Persons employed in child minding centres; 

day nurseries; pre-school centres; health or physical 
culture studios other than registered nurses, but not 
excluding enrolled nurses. 

The applicant already has coverage of the substantial 
majority of enrolled nurses, albeit sharing dual coverage 
with the Royal Australian Nursing Federation Industrial 
Union of Workers, Perth. The present claim is designed 
to expand that entitlement to cover the remainder of 

enrolled nurses so that the applicant will have 
unrestricted coverage of the occupation of enrolled 
nurse. The applicant has indicated that something of the 
order of 50 persons are involved, the largest area in which 
they are employed is the Red Cross Blood Transfusion 
Service and others are employed in the area of 
community health nursing and in doctors' or dentists' 
surgeries. The applicant claims a membership in the 
existing areas of coverage of some 2 300 persons. 

The application was opposed by the Royal Australian 
Nursing Federation Industrial Union of Workers, Perth 
on the ground that it has constitutional and award 
coverage of the occupation of enrolled nurse and the 
proposed extension of eligibility would result in an 
overlap of constitutional coverage between itself and the 
applicant. The basis of the Federation's claim to 
coverage of enrolled nurses was fully dealt with, and its 
opposition to the inclusion of enrolled nurses amongst 
those eligible for membership of the applicant was 
rejected in the decision of the Full Bench in application 
No. 619 of 1986. On behalf of the Federation, the 
decision of the Full Bench favouring the applicant on the 
earlier occasion was acknowledged. At the same time the 
Federation asserted its entitlement to constitutional 
coverage of enrolled nurses and informed the Commis- 
sion that it had industrial coverage of enrolled nurses 
employed by the Red Cross Blood Transfusion Services 
and the community nursing services. It asserted that all 
members of the nursing profession should appropriately 
belong to the Federation and it opposed any extension of 
the applicant's present coverage. 

Despite the expectations, expressed in 1976, that the 
passage of time might see a higher proportion of nursing 
aides, as they were then called, joining the Federation, 
that has not occurred and in its decision in application 
61-9 of 1986 the Full Bench was moved to say:— 

Furthermore, the evidence is that the applicant 
has traditionally had constitutional coverage for 
enrolled nurses rather than the Federation. In conse- 
quence, enrolled nurses by force of the Nurses Act 
are represented on the Nurses Board by the 
applicant rather than by the Federation. Consistent 
with that, a recent report into nurse education in this 
State recognised the standing of the applicant in 
respect of enrolled nurses. We do not consider it an 
overstatement to suggest that any entitlement the 
Federation has in respect of admitting enrolled 
nurses as members arose by accident rather than by 
design. The Commission has rejected numerous 
attempts by the Federation to obtain membership 
rights in respect of enrolled nurses and despite the 
enactment of a new Nurses Act has in the main like- 
wise refused attempts by the Federation to gain 
industrial coverage for such nurses. It is now too late 
for the Federation to suggest that it, rather than the 
applicant, should represent enrolled nurses where it 
does not already exercise that right. 

(67 WAIG 110 at 112) 
Nothing that has been put in these proceedings leads 

me in any way to depart from that position. In my view 
the applicant has established sound practical reasons why 
its claim should be granted and I propose that the Full 
Bench should permit registration of the alteration to the 
applicant's rule which will extend its entitlement to 
coverage of the relatively few remaining persons working 
in or in connection with the occupation of enrolled 
nurse. It may be appropriate to remind the applicant that 
the right of an organisation to obtain an award does not 
flow automatically from the fact that it has constitution- 
al coverage. The granting of an award is a matter for 
determination by the Commission as constituted for the 
purpose ofxdealing with an application, and it must be 
acknowledged, as the Federation has stated, that there 
are existing awards covering some of those thought to be 
covered. A. 

By virtue of section 62 (4) of the Industrial Relations 
Act 1979, section 55 (5) of that Act applies, that is that 
overlapping of union membership is to be avoided so far 

\ 
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as practicable, but in the present case the potential for 
overlapping is minimal and in all the circumstances I am 
satisfied that there is good reason within the meaning of 
section 55 (5) to permit registration of the proposed 
alteration. 

For the foregoing reasons I propose that the Full 
Bench authorise the Registrar to register an alteration to 
the applicant's rules in the terms of the application. 

CHIEF COMMISSIONER B.J. COLLIER: I have had 
the advantage of reading the Reasons for Decision of His 
Honour, the President and agree that the Registrar be 
directed to register the proposed alteration to the 
applicant's rules. 

In 1976 Kelly C. and I expressed the view that with the 
passage of time a much higher proportion of nursing 
aides might join the Royal Australian Nursing Federa- 
tion Industrial Union of Workers, Perth for the 
professicmal services which it can offer (56 WAIG 671). 
This does not appear to have eventuated. 

In view of the decision of the Full Bench in Applica- 
tion No. 619 of 1986 and the relatively few enrolled 
nurses who now remain outside the constitutional 
coverage of the Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch I agree that the applicant has 
established sound practical reasons why its claim should 
be granted. 

COMMISSIONER G. J. MARTIN: The application now 
before us if allowed, we were told, will allow the appli- 
cant to enrol as members, employees employed in the 
calling of Enrolled Nurse in the few remaining areas of 
industry for which it presently does not have that right. 

In matter No. 33 of 1975, an application by the Federa- 
tion before a Commission in Court Session, for an award 
to cover, amongst other callings, "Nursing Aides" (now 
Enrolled Nurses) I said in my dissenting reasons for 
decision on the 6th day of April 1976. 

In my view workers employed in the vocation of 
"registered Nursing Aides" and "trainee Nursing 
Aides" should be able to elect which union they 
should join having regard to how they view the 
respective benefits to be obtained therefrom and 
with which they consider they have the closest 
"professional affinity". 

There is, in my view, no reason why the applicant 
union should not now be on equal terms with the 
other union and have the opportunity to provide 
industrial coverage as well as "professional 
benefits" for the workers concerned. 

(56 WAIG p. 670 at p. 672) 
(The "other union" referred to therein is now part of 

the applicant organisation in the matter now before us.) 
Much has changed since those words were written and 

the extent of these changes are clearly set out in His 
Honour's reasons for decision. 

The granting of the application will now place, both 
the applicant and the Federation "on equal terms" in all 
areas in which Enrolled Nurses are employed and will 
allow individual employees the choice as to which of the 
organisations best serves their industrial and professional 
interests and satisfies the tenor of the views I expressed in 
1976. 

I therefore agree that the Registrar be directed to 
register an alteration to the applicant's rules in the terms 
of its application. 

THE PRESIDENT: By unanimous decision, the Full 
Bench has found that the application should succeed and 
hereby directs the Registrar to register the proposed 
alterations in the terms of the application. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 354 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch 
for alteration of rule 4.—Eligibility for Membership 
of its registered rules. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner G.J. Martin. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 6th day of July and having heard Mr 
A.R. Beech on behalf of the applicant; Ms H. Handmer 
objecting on behalf of the Royal Australian Nursing 
Federation Industrial Union of Workers, Perth and the 
Full Bench having reserved judgment on the matter and 
judgment being delivered on the 28th day of July 1987 
wherein the Full Bench granted the application, and gave 
reasons therefor, it is this day, the 28th day of July 1987 
ordered that the Registrar be authorised to register an 
alteration to the rules of the applicant union in the terms 
of the following schedule. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

Schedule. 
Rule 4.—Elibility for Membership:— 
1. Insert a new subrule (1) (v) as follows:— 

(v) the occupation of Enrolled Nurse. 

No. 354 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch 
for alteration of rule 4 — Eligibility For 
Membership. 

Decision. 
HAVING been directed by the Full Bench, I have this 
day registered an alteration to rule 4 — Eligibility For 
Membership of the applicant organisation, in terms of 
the schedule to the order as given on the 28th day of July 
1987. 

Dated at Perth this 28th day of July 1987. 

(Sgd.) R.C. LOVEGROVE, 
Acting Deputy Registrar. 
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FULL BENCH — 
Unions — declarations made 

under section 71 — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 580 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application to the Full Bench for a 
declaration under section 71 of the Act that the rules 
of the Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch and its counterpart Federal Body 
relating to the qualifications of persons for member- 
ship and prescribing the offices which shall exist 
within the Branch are deemed to be the same. 

Before the Full Bench. 
His Honour the President D.J. O'DEA, 

Chief Commissioner B.J. Collier, 
and Commissioner J.F. Gregor. 

Declaration. 
THIS MATTER became necessary following amalgama- 
tion of the applicant the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch with the Metropolitan 
Laundry Employees Industrial Union of Workers on the 
19th day of May 1987 and having come on for hearing 
before the Full Bench on the 14th day of July 1987 and 
having heard Mr J.A. McGinty on behalf of the appli- 
cant, there being no other party desiring to be heard in 
respect of the application, and the Full Bench having 
considered the application, it is this day, the 14th day of 
July 1987 declared that the rules of the Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous, WA Branch relating to the 
qualifications of persons for membership of the Branch 
and prescribing the offices which shall exist within the 
Branch are deemed, for the purposes of section 71 of the 
Industrial Relations Act 1979, to be the same as the rules 
of the said union relating to the corresponding subject 
matter. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

PRESIDENT — 

Matters dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 (11) — Application to the President. 

K.J. and F.D. Davies 
trading as Kembla Built-in Furniture 

and 
Eric Hocks. 

No. 754 of 1987. 

NO AWARD. 

HIS HONOUR THE PRESIDENT D.J. O'DEA. 
Perth 30th day of June 1987. 

Stay order — Appeal against order of Commission — 
Application refused — Failed to establish essential 
elements for the granting of an order. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: This is an application by K.J. and 
F.D. Davies trading as Kembla Built-in Furniture, the 
respondent being Eric Hocks. It is brought pursuant to 
section 49 (11) of the Industrial Relations Act 1979, 
which provides that any time after an appeal to the Full 
Bench has been instituted under this section a person 
who has a sufficient interest may apply to the 
Commission for an order that the operation of the 
decision appealed against be stayed, wholly or in part 
pending the hearing and determination of the appeal. 

An appeal has been instituted pursuant to section 49 
by the present respondent against the decision of the 
Commission constituted by the Senior Commissioner 
who ordered on 25 May 1987 that the respondent, who is 
the present applicant Kembla Built-in Furniture, pay to 
the applicant (who of course is the present respondent) 
one month's pay in lieu of notice, this amount to be in 
addition to those moneys already paid. 

The beneficiary of the order, the applicant in that case 
— the present respondent — has instituted an appeal 
against that order on a number of grounds which 
conclude with the prayer — and I refer to the grounds of 
appeal:— 

Wherefore the appellant makes this appeal and 
seeks an order that he is entitled to adduce evidence 
in support of his application and as a consequence 
that either the determination be set aside entirely or 
the issue of unfair dismissal properly determined. 

It will be indicated in that passage that the appeal 
v/hich is brought by the respondent to this application 
seeks an order in wider terms than that already obtained 
— one which deals with an alternative claim for relief 
relating to unfair dismissal. It may, of course, also affect 
the order for payment of the sum of money by either 
reducing or increasing that amount. That is the 
background. 

I observe that this application is therefore a most 
unusual one, in that it is made by the respondent not by 
the appellant, and it is made by a respondent who has not 
seen fit to file a cross appeal. 

The essential elements to be established in order that a 
s(ay be granted have been indicated clearly enough from 
time to time according to the authorities. The require- 
ments are that the applicant must establish that there is a 
serious question to be tried and that the balance of con- 
venience favours the granting of a stay. 

In this case the only indication the applicant has been 
able to give as to the question to be tried, relates to the 
grounds of appeal to be pursued at a later stage by the 
appellant, and it is otherwise said to be inappropriate 
that payment of the sum ordered be made pending the 
appeal. 

Why it is inappropriate, according to the applicant, is 
simply that there is some uncertainty as to whether the 
amount will be required to be paid or some other 
amount, or whether some other order will be substituted 
for the order, the subject of appeal. That may well be, 
but there is certainly nothing to indicate to me that the 
applicant has any interest to protect in the sense that it is 
raising^ a claim which is a serious issue and in the 
resolution of which it might be deprived or relieved of the 
obligation to pay this sum. 

The likelihood is that it will continue to be obliged to 
pay this sum or some larger amount. Therefore there is 
simply no question, let alone a serious question, to be 
tried. The balance of convenience, too, has not been 
shown to favour the stay of payment. 

Indeed, the order provides for payment and ought to 
have been complied with on or soon after 12 May. It 
transpires that proceedings have been taken for enforce- 
ment and it will be necessary if those proceedings are not 
to be continued for the applicant to obtain an adjourn- 
ment. I am not concerned with that but I am making the 
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point that this order is one which ought long ago to have 
been complied with and this application has no merit 
whatsoever for the reasons I have set out. I propose to 
dismiss the application. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 754 of 1987. 

Between K.J. and F.D. Davies trading as Kembla Built- 
in Furniture, Applicant and Eric Hocks, 
Respondent. 

Before His Honour the President D.J. O'Dea. 

Order. 
THIS MATTER having come on for hearing before me 
on the 30th day of June 1987 and having heard Mr K.J. 
Farrell on behalf of the applicant and Mr W. Claydon on 
behalf of the respondent and I having found on the 30th 
day of June 1987 that the application should be refused 
and having given my reasons for so finding on the 30th 
day of June 1987, it is this day, the 30th day of June 1987 
ordered that the application be dismissed. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

PRESIDENT — 
Unions — matters dealt with 

under section 66 — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 66 (2) — Application to the President. 

Beverley Anne Dornan 
and 

J. Bateman; President, State School Teachers Union 
of WA (Inc) and Others. 

No. 627 of 1987. 

NO AWARD. 

HIS HONOUR THE PRESIDENT D.J. O'DEA. 
Perth 15th day of July 1987. 

Union rules — Expulsion of member — Respondents 
concede breach of natural justice — Order issued. 

Reasons for Decision. 
THE PRESIDENT: This application is made pursuant 
to section 66 of the Industrial Relations Act 1979 and is 
brought by Beverley Anne Dornan who is a member of 
the State School Teachers Union of WA (Inc). The appli- 
cant seeks an order that the respondents observe the rules 
of the State School Teachers Union of WA (Inc) by 
treating as a nullity a decision made by the Executive of 
the Union on 15 May 1987 in the following terms:— 

This Executive considers that Ms Beverley Anne 
Dornan has persistently and deliberately acted to: 

(i) undermine the credibility of the Teachers' 
Union in the public perception and in the 
membership; 

(ii) misrepresent Executive members and 
Senior Union personnel; 

(iii) undermine Union campaigns; 
(iv) deny the principle of collective responsi- 

bility in a democratic organisation. 

Therefore it is the opinion of this Executive that 
Ms Beverley Dornan is in breach of Constitution 
Rule 8 (a) — "Misconduct" that states: 

Any member of the Union who in the 
opinion of the Executive is guilty of unpro- 
fessional conduct or of conduct derogatory to 
the honour of the Union may be fined, 
suspended, expelled or otherwise dealt with as 
Executive deems fit. Such decision shall be final 
subject to appeal to Conference. Any member 
of the union who disobeys a directive of 
Conference or Executive is guilty of 
misconduct. 

and therefore it leaves this Executive no option but 
to expel her from this Executive and this Union 
forthwith. 

The grounds of the application are that: 
1. The decision to expel the applicant from the 

Union is ultra vires the powers of the Executive. 
2. The Executive failed to act in accordance with 

natural justice in expelling the applicant from the 
Executive. 

(a) at an Executive meeting held on 1 May 
1987, without notice to the Applicant, and 
in her absence, the Executive resolved in 
the above terms. 

and 

(b) By notice dated 4 May 1987, the First 
Respondent advised the Applicant of the 
said resolution and advised: 

The Executive further determined 
that you should provide a written 
response to the President regarding this 
matter by 13 May 1987 so that it can be 
placed on the Executive agenda of 15 
May 1987. 

Despite requests from the Applicant the 
Respondent refused to provide the Applicant with 
particulars of the "charges" against her so as to 
enable her to meet such "charges" at the meeting of 
the Executive of the Union on 15 May 1987. 

The application came on for hearing before me on 15 
July 1987 when Mr R.J. Viol (of Counsel) appeared for 
the applicant and Mr R.L. Le Miere (of Counsel) 
appeared for those persons listed as respondents to the 
application and purporting to be the President and 
members of the Executive of the said Union, other than 
the following: Peter James Stokes, Edward John 
Harken, Raymond Frank Butler, Morag Anne Whitney, 
Patricia Anne Piepenbroek. 

At the same time I was informed that the list which 
purported to be the members of the Executive as at 15 
May 1987 contained the names of some persons who 
were no longer members of the Executive at that time, 
namely Raymond Frank Butler, David Charles Carlson, 
Geoffrey John Hennessy, Darryl Gibson Powell, Challis 
Lynette Tilbrook and William Timothy Delaney. Those 
persons whom Mr Le Miere did not represent were called 
but either failed to appear or declined to be heard in 
respect of the application. 

Mr Le Miere representing the respondents named 
other than those I have indicated and representing them 
as members of the Executive of the Union informed me 
that they did not oppose an order setting aside the 
resolution of the Executive of 15 May 1987 to the effect 
that the applicant be expelled from the Union and that 
ground 2 was admitted. It was further conceded that the 
order asked should be made on the ground that the 
Executive failed to act in accordance with natural justice 
in expelling the applicant from the Executive. On behalf 
of the applicant Mr Viol did not seek any order for 
disallowances of constitution rule 8 (a) — Misconduct, 
or any other rule, nor did he seek any order other than an 
order as asked on the grounds stated in ground 2 of the 
application. 
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There being no other person with sufficient interest in 
the matter which he or she desired to address, I indicated 
that it was my intention to make an order in the terms 
asked on the basis of the respondents having conceded 
that the Executive failed to act in accordance with 
natural justice in expelling the applicant and having 
further conceded that it is appropriate that an order be 
made as asked. I therefore indicated that I would make 
the appropriate order and that it would be binding upon 
the respondents as named in the application other than 
Raymond Frank Butler, David Charles Carlson, 
Geoffrey John Hennessy, Darryl Gibson Powell, Challis 
Lynette Tilbrook and William Timothy Delaney. Those 
persons as I understood it, not being members of the 
Executive at the relevant time, that is 15 May 1987. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 627 of 1987. 

Between Beverley Anne Dornan, Applicant and J. 
Bateman, President, State School Teachers Union 
of WA (Inc) and Edward John Harken, Patricia 
Ann Piepenbroek, Edward George Anthony, 
Elizabeth Ann Bredemeyer, Benvenuto Fazio, 
Michael John Hanrahan, Jacqueline Sue 
Hutchinson, Josephine Lynch, Ross Douglas 
Ryston Pratt, Susan Kay Rodway, Howard Rosser, 
Morag Anne Whitney, Lindsay Ross Smith, Peter 
James Stokes, Eleanor Francis Watson, Valerie 
May Cousins, Respondents. 

Before His Honour the President D.J. O'Dea. 

Order. 
WHEREAS this matter having come on for hearing 
before me on the 15th day of July 1987 and having heard 
Mr R. J. Viol (of Counsel) on behalf of the applicant and 
Mr R.L. Le Miere (of Counsel) on behalf of Mr J. 
Bateman, President, State School Teachers' Union of 
WA (Inc) and Others; and whereas the respondents 
having conceded that they failed to act in accordance 
with natural justice in expelling the applicant; and 
whereas the respondents concede that it is appropriate 
that an order be made; and whereas having considered 
the matter it appears to me appropriate to make an order 
in the terms appearing hereunder; now therefore it is this 
15th day of July 1987 ordered that:— 

The respondents observe the rules of the State 
School Teachers' Union of WA by treating as a 
nullity the decision of the Executive dated 15 May 
1987, whereby it resolved to expel Ms Beverley Anne 
Dornan from the Executive and from the member- 
ship of the Union. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

A WARDS/AG RE EME NTS — 
Application for — 

CLERKS ASSOCIATIONS 
AND SOCIETIES AWARD. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A3 of 1985. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Returned Services League and Others, 
Respondents. 

Order. 
HAVING firstly heard Mr B.J. Finlay on behalf of the 
Applicant, Mr A.S. Caccamo and Mr L.H. Pilgrim on 
behalf of some of the Respondents and Mr R.H. Gifford 
on behalf of the Confederation of Western Australian 
Industry, and lately having heard Mr C.D. Panizza on 
behalf of the Applicant and Mr R.H. Gifford on behalf 
of Australian Mines and Metals and the Chamber of 
Mines, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 15th day of July 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

TRANSPORT WORKERS 
(BURSWOOD ISLAND RESORT) AWARD 

No. A2 of 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A2 of 1987. 

Between Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch, Applicant and Burswood Management 
Limited as Manager of the Burswood Property 
Trust, Respondent. 

A ward. 
HAVING heard Mr J.A.G. Long on behalf of the appli- 
cant and Mr D.M. Jones on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby makes the following Award — 

1.—Title. 
This Award shall be known as the "Transport 

Workers (Burswood Island Resort)" Award 1987. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Hours. 
6. Implementation of 38-Hour Week. 
7. Hours Transition Provision. 
8. Wages. 
9. Payment of Wages. 
10. Duty Roster. 
11. Contract of Service. 
12. Sick Leave. 
13. Annual Leave. 
14. Public Holidays. 
15. Bereavement Leave. 
16. Long Service Leave. 
17. Maternity Leave. 
18. Union Delegates and Notice Boards. 
19. Time and Wages Record. 
20. Uniforms. 
21. Dispute Settlement Procedures. 
22. Right of Entry. 

3.—Area and Scope. 
This award shall be binding upon all employees 

employed by Burswood Management Limited in its 
capacity as Manager of the Burswood Property Trust in 
the callings described in Clause 8.—Wages of this Award 
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and shall operate over the area of land occupied by the 
Burswood Island Resort in the State of Western 
Australia. 

4.—Term. 
The term of this award will be for a period of two years 

from the beginning of the first pay period commencing 
on or after the 27th day of March 1987. 

5.—Hours. 
(1) Subject to the provisions of this subclause and 

Clauses 6.—Implementation of 38-Hour Week, and 7.— 
Hours Transition Provision of this award, the ordinary 
hours of work shall be an average of 38 per week to be 
worked on the following basis: 

(a) 152 hours within a work cycle not exceeding 28 
consecutive days. 

(2) (a) The ordinary hours of work may be worked on 
any days of the week, Monday to Sunday inclusive. 

(b) The ordinary hours of work for an employee other 
than a continuous shift employee shall not exceed eight 
hours on any day (excluding crib time), provided that 
such an employee shall not be compelled to work for 
more than five hours without a meal interval. 

(c) The ordinary hours of work for a continuous shift 
employee shall not exceed eight hours on any one day 
(inclusive of crib time). 

(3) (a) All work performed by employees other than 
continuous shift employees in excess of the ordinary 
hours on any day, Monday to Friday, shall be paid for at 
the rate of time and one half for the first two hours and 
double time thereafter. 

(b) Subject to subclause (c) of this clause all work 
performed by employees engaged on continuous shift 
work, in excess of the ordinary rostered hours shall be 
paid for at the rate of double time. 

(c) Time worked in excess of the ordinary rostered 
hours shall be paid for at ordinary rates if it is due to 
private arrangements between the employees themselves. 

(4) All ordinary hours on a Saturday shall be paid for 
at the rate of time and one half with a minimum rostered 
shift of four hours. All time in excess of ordinary hours 
on Saturday shall be paid for at the rate of time and a half 
for the first two hours and double time thereafter, 
provided that all time in excess of ordinary hours after 12 
noon on Saturdays shall be paid for at the rate of double 
time. 

(5) All time worked on a Sunday shall be paid for at 
the rate of double time. 

(6) All time worked on any of the public holidays 
prescribed in Clause 14.—Public Holidays of this award 
shall be paid for at the rate of double time and a half. 

(7) All time worked outside the usual roster shaU be 
paid for at overtime rates. 

(8) (a) Where an employee is required to work 
overtime beyond two hours, a paid rest break of 20 
minutes duration shall be provided, and subsequent rest 
breaks shall be granted after each four hours of work on 
overtime. 

(b) An employee entitled to a rest break in accordance 
with paragraph (a) of this subclause shall also be entitled 
to a substantial meal at the Company's expense. 

(9) (a) An employee who accepts a recall to work on 
his rostered day or days off shall be offered all work that 
would have been available on that day to the employee 
whom he is relieving. 

(b) All time worked on a rostered day or days off shall 
be paid for at the rate of time and one half for the first 
two hours and double time thereafter with a minimum 
payment as for three hours. 

(10) Any ordinary hours worked on an afternoon shift 
or a night shift shall respectively, receive a loading of 15 
per cent or 17 Vi per cent in addition to the ordinary rate 
as prescribed. 

(11) Where any of the foregoing overtime and penalty 
rates overlap, the highest of such rates shall be paid. 
Payment shall not be made twice for the same period of 
overtime or penalty. 

(12) (a) The employer may require any employee to 
work reasonable overtime rates and such employee shall 
work overtime in accordance with such requirements. 

(b) No union or employee or employees bound by this 
award shall in any way, whether directly or indirectly, be 
a party or concerned in any ban, limitation or restriction 
upon the working of overtime in accordance with the 
requirements of this subclause. 

6.—Implementation of 38-Hour Week. 
(1) The method of implementation of the 38-hour 

week shall be on the following basis:- 
(a) by rostering employees off duty on various days 

of the week during a particular work cycle so 
that each employee has one day of ordinary 
working hours off duty during that cycle. 

(b) Any day off duty shall be arranged so that it 
does not coincide with a holiday prescribed in 
subclause (1) of Clause 14.—Public Holidays 
of this award. 

(2) Notice of Days Off Duty: Except as provided in 
subclause (3) of this clause, in cases where by virtue of 
the arrangement of his ordinary working hours an 
employee, in accordance with paragraph (b) of subclause 
(1) of this clause, is entitled to a day off duty during his 
work cycle, such employee shall be advised by the 
employer at least four weeks in advance of the day he is 
to take off duty. 

(3) (a) An employer, with the agreement of the 
majority of employees concerned, may substitute the day 
an employee is to take off in accordance with paragraph 
(b) of subclause (1) of this clause, for another day in the 
case of a breakdown in machinery or a failure or shortage 
of electric power or to meet the requirements of the 
business in the event of rush order or some other 
emergency situation. 

(b) An employer and employee may, by agreement, 
substitute the day the employee is to take off for another 
day. 

(c) An employer and employee may, by agreement, 
allow rostered days off work to accumulate, and such 
accumulated days shall be taken at a mutually convenient 

7.—Hours Transition Provision. 
(1) The concept of a 38-hour week shall operate from 1 

December 1986, however in recognition of the 
difficulties associated with its introduction the employer 
may implement the 38-hour week after the date, 
provided that such implementation shall occur no later 
than 1 February 1987. 

(2) Where the employer implements the 38-hour week 
at a date later than 1 December 1986 an employee shall 
become entitled to a payment at the date of imple- 
mentation which shall accrue at the rate of two ordinary 
hours' pay for each week of 40 ordinary hours that is 
worked after 1 December 1986. Provided that in any such 
week where less than 40 ordinary hours are worked then 
the rate of two ordinary hours' pay shall be reduced 
proportionately except where an employee is absent from 

. duty in a circumstance that entitles him to payment for 
the absence pursuant to other provisions of this award. 

8.—Wages. 
(1) Adult Employees (total wage per week): Bus 

Drivers (including Service, Tour, Charter Bus Drivers) 
driving a passenger vehicle having seating capacity for: 

$ 
(a) Under 25 adult persons 288.60 
(b) 25adultpersonsormore 295.20 
(c) Car/Limousine Driver 275.00 
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(2) A leading hand shall be paid a rate exceeding the 
highest rate of the employees he supervises by an amount 
of $16.00 per week. 

9.—Payment of Wages. 
(1) (a) Each employee shall be paid the appropriate 

rate shown in Clause 8.—Wages of this award. Subject to 
subclause (3) of this clause, payment shall be pro rata 
where less than the full week is worked. 

(b) Wages shall be paid into a bank account or any- 
other account nominated and available to the employee. 

(c) The company shall provide the employee with a 
statement with the following details: 

(i) Name 
(ii) Hourly Rate 
(iii) Overtime 
(iv) Allowances 
(v) Penalties 
(vi) Gross Wage 
(vii) Deductions 
(viii)Net Wage 

(2) From the date that a 38-hour week system is 
implemented by the employer, wages shall be paid as 
follows: 
Average of 38 Ordinary Hours. 

Subject to subclause (3) of this clause, in the case of an 
employee whose ordinary hours of work are arranged in 
accordance with paragraph (a) of subclause (1) of Clause 
6.—Implementation of 38-Hour Week of this award, so 
that he works an average of 38 ordinary hours each week 
during a particular work cycle, wages shall be paid 
weekly according to a weekly average of ordinary hours 
worked even though more or less than 38 ordinary hours 
may be worked in any particular week of the work cycle. 
Special Note — Explanation of Averaging System. 

As provided in paragraph (b) of this subclause an 
employee whose ordinary hours may be more or less than 
38 in any particular week of a work cycle, is to be paid his 
wages on the basis of an average of 38 ordinary hours so 
as to avoid fluctuating wage payments each week. An 
explanation of the averaging system of paying wages is 
set out below: 

(i) Clause 6.—Implementation of 38-Hour Week 
in paragraph (a) of subclause (1) of that clause 
provides that in implementing a 38-hour week 
the ordinary hours of an employee may be 
arranged so that he is entitled to a day off, on 
rostered day basis, during each work cycle. It is 
in these circumstances that the averaging 
system would apply. 

(ii) If the 38-hour week is to be implemented so as 
to give an employee a day off in each work cycle 
this would be achieved if, during a work cycle 
of 28 consecutive days (that is, over four 
consecutive weeks) the employee's ordinary 
hours were arranged on the basis that for three 
of the four weeks he worked 40 ordinary hours 
each week and in the fourth week he worked 32 
ordinary hours. That is, he would work for 
eight ordinary hours each day, Monday to 
Friday inclusive for three weeks and eight 
ordinary hours on four days only in the fourth 
week — a total of 19 days during the work 
cycle. 

(iii) In such case the averaging system applies and 
the weekly wage rates for ordinary hours of 
work applicable to the employee shall be the 
average weekly wage rates set out for the 
employee's classification in Clause 8.—Wages 
of this award and shall be paid each week even 
though more or less than 38 ordinary hours are 
worked that week. 
In effect, under the averaging system, the 
employee accrues a "credit" each day he works 

actual ordinary hours in excess of the daily 
average which would otherwise be seven hours 
36 minutes. This "credit" is carried forward so 
that in the week of the cycle that he works on 
only four days, his actual pay would be for an 
average of 38 ordinary hours even though, that 
week, he works a total of 32 ordinary hours. 
Consequently, for each day an employee works 
eight ordinary hours he accrues a "credit" of 
24 minutes (0.4 hours). The maximum' 'credit'' 
the employee may accrue under this system is 
0.4 hours on 19 days; that is, a total of seven 
hours and 36 minutes. 

(iv) As provided in subclause (3) of this clause, an 
employee will not accrue a "credit" for each 
day he is absent from duty other than on annual 
leave, long service leave, holidays prescribed 
under this award, paid sick leave, workers' 
compensation or bereavement leave. 

(3) Absences from Duty 
(a) An employee whose ordinary hours are 

arranged in accordance with paragraph (a) of 
subclause (1) of Clause 6.—Implementation of 
38-Hour Week of this award, and who is paid 
wages in accordance with subclause (2) of this 
clause, and is absent from duty (other than on 
annual leave, long service leave, holidays pre- 
scribed under this award, paid sick leave, 
workers' compensation or bereavement leave) 
shall, for each day he is so absent, lose average 
pay for that day calculated by dividing his 
average weekly wage rate by five. 

An employee who is so absent from duty for 
part of a day shall lose average pay for each 
hour he is absent by dividing his average daily 
pay rate by eight. 

(b) Provided when such an employee is absent 
from duty for a whole day he will not accrue a 
"credit" because he would not have worked 
ordinary hours that day in excess of seven hours 
36 minutes for which he would otherwise have 
been paid. Consequently, during the week of 
the work cycle he is to work less than 38 
ordinary hours he will not be entitled to average 
pay for that week. In that week, the average 
pay will be reduced by the amount of the 
"credit" he does not accrue for each whole day 
during the work cycle he is absent. 
The amount by which an employee's average 
weekly pay will be reduced when he is absent 
from duty (other than on annual leave, long 
service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation 
or bereavement leave) is to be calculated as 
follows: 
Total of "credits" not 
accrued during cycle x average weekly pay 

38 
Examples: (An employee's ordinary hours are 

arranged so that he works eight ordinary hours on five 
days of each week for three weeks and eight ordinary 
hours on four days of the fourth week.) 

1. Employee takes one day off without authorisation 
in first week of cycle. 

Week of Cycle Payment 
1st Week = average weekly pay 

less one day's pay 
(i.e. one-fifth) 

2nd and 3rd Weeks = average weekly pay 
each week 

4th Week = average pay 
less credit not accrued 
on day of absence 

= average pay 
less 0.4 hours 
x average weekly pay 

38 
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2. Employee takes each of the four days off without 
authorisation in the fourth week. 

Week of Cycle Payment 
1st, 2nd and 
3rd Weeks = average pay each week 
4th Week = average pay 

less four-fifths of 
average pay for the four 
days absent 
less total of credits not 
accrued that week 

= one-fifth average pay 
less four x 0.4 hours 
x average weekly pay 

38 
= one-fifth average pay 

less 1.6 hours 
x average weekly pay 

38 
(4) Termination of Employment: An employee who 

lawfully leaves his employment or is dismissed for 
reasons other than misconduct shall be paid all moneys 
due to him at the termination of his service with the 
employer. 

Provided that in the case of an employee whose 
ordinary hours are arranged in accordance with para- 
graph (a) of subclause (1) of Clause 6.—Implementation 
of 38-Hour Week of this award and who is paid average 
pay and who has not taken the day off due to him during 
the work cycle in which his employment is terminated, 
the wages due to that employee shall include a total of 
credits accrued during the work cycle as detailed in the 
Special Note following paragraph (b) of subclause (2) of 
this clause. 

Provided further, where the employee has taken a day 
off during the work cycle in which his employment is 
terminated, the wages due to that employee shall be 
reduced by the total of credits which have not accrued 
during the work cycle. 

(5) Calculation of Hourly Rate: Except as provided in 
subclause (3) of this clause the ordinary rate per hour 
shall be calculated by dividing the appropriate weekly 
rate by 38. 

10.—Duty Rosters. 
(1) No employee shall be called upon for duty until he 

has had at least 10 hours off duty between work on 
successive days, except in the case of an emergency that 
the employer could not reasonable have foreseen, but in 
no case shall such period be less than eight hours. 

(2) (a) If on the instructions of the employer, an 
employee returns to work without having had the 
required 10 hour break prescribed in subclause (1) of this 
clause, he shall be paid at double time rates until he is 
released from duty, and then shall be entitled to be 
absent until he has had 10 consecutive hours off duty, 
without loss of pay for ordinary working time occurring 
during such an absence. 

(b) Notwithstanding the foregoing, the provisions of 
this subclause shall apply in the case of shift employees 
who rotate from one shift to another, as if eight hours 
were substituted for 10 hours when hours are worked:— 

(i) for the purpose of changing shift rosters; or 
(ii) where a shift is worked by arrangement 

between the employees themselves. 
(3) Rostered shift shall rotate weekly unless otherwise 

agreed between the employer and the union in writing, or 
as determined by a Board of Reference. 

(4) The Duty Roster shall be posted at least one week 
in advance and only changed for reasons of sickness or 
absence of another employee or on account of any 
contingency that the employer could not reasonably 
foresee. 

(5) (a) Weekly Employees: When an employee is 
required by the roster or is directed by his employer to 

attend for work at a specified time and the employee does 
so attend as required or directed, he shall be paid for the 
time worked but such payment shall not be less in any 
case than four hours. 

(b) Part-Time: The minimum payment for any day 
upon which work is performed as required or directed by 
an employer shall be four hours at the appropriate rate of 
wage prescribed by this award. 

(c) The provision of this subclause shall not apply 
when the employer has given to the employee at least two 
hours before the time specified for attendance for work, 
notice that the employee is not required to attend for 
work. 

11.—Contract of Service. 
(1) Except for casual employees, one week's notice at 

any time on either side shall be given to terminate the 
employment. If an employer or an employee fails to give 
the required notice, one week's wages shall be paid or 
forfeited, provided that an employer may at any time 
dismiss an employee for misconduct or if after receiving 
one week's notice he does not carry out his duties in a 
proper manner. 

(2) The employer shall be under no obligation to pay 
for any day not worked upon which the employee is 
required to present himself for duty except where such 
absence from work is due to illness and comes within the 
provisions of the Sick Leave Clause, or such absence is 
on account of holidays and annual leave to which the 
employee is entitled under the provisions of this award. 

(3) "Part-Time Employee" shall mean an employee 
regularly employed to work a lesser number of hours per 
week than 38. A part-time employee shall receive pro rate 
entitlement to annual leave, sick leave and public 
holidays, in the same proportion as the number of hours 
worked per week bears to 38 hours. 

(4) "Casual Employee" shall mean an employee 
engaged and paid as such. A casual employee shall 
receive a loading of 20 per cent in addition to the 
ordinary rate. 

(5) Casual hands shall be notified at the end of the day 
if their services are not required next day. Failing such 
notice a full day's wages shall be paid. 

12.—Sick Leave. 
(1) (a) An employee who is unable to attend or remain 

at his place of employment during the ordinary hours of 
work by reason of personal ill health or injury shall be 
entitled to payment during such absence, in accordance 
with the provisions of this clause. 

(i) Employee who works an average of 38 ordinary 
hours each week: An employee whose ordinary 
hours of work are arranged in accordance with 
paragraph (a) of subclause (1) of Clause 6.— 
Implementation of 38-Hour Week of this 
award, so that he works an average of 38 
ordinary hours each week during a particular 
work cycle shall be entitled to pay during such 
absence, calculated as follows: 

duration of absence x appropriate weekly rate 
ordinary hours normally 8 

worked that day 

An employee shall not be entitled to claim 
payment for personal ill health or injury, nor 
will his sick leave entitlement be reduced if such 
ill health or injury occurs on the week day he is 
to take off duty in accordance with paragraph 
(a) of subclause (1) of Clause 6.—Implementa- 
tion of 38-Hour Week of this award. 

(b) Notwithstanding the provisions of paragraph (a) 
of this subclause, an employer may adopt an alternative 
method of payment of sick leave entitlements where the 
employer and the majority of his employees so agree. 

(c) Entitlement to pay shall accrue at the rate of one- 
sixth of a week for each completed month of service with 
the employer. 
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(d) If in the first or successive years of service with the 
employer an employee is absent on the ground of 
personal ill health or injury for a period longer than his 
entitlement to paid sick leave, payment may be adjusted 
at the end of that year of service, or at the time the 
employee's services terminate, if before the end of that 
year of service, to the extent that the employee has 
become entitled to further paid sick leave during that 
year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year 
and subject to this clause may be claimed by the 
employee if the absence by reason of personal ill health 
or injury exceeds the period for which entitlement has 
accrued during the year at the time of the absence. 
Provided that an employee shall not be entitled to claim 
payment for any period exceeding 10 weeks in any one 
year of service. 

(3) To be entitled to payment in accordance with this 
clause, the employee shall as soon as reasonably 
practicable, advise the employer of his inability to attend 
for work, the nature of his illness or injury and the 
estimated duration of the absence. Provided that such 
advice, other than in extraordinary circumstances, shall 
be given to the employer within 24 hours of the 
commencement of the absence. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a 
medical practitioner dated at the time of the absence or 
who fails to supply such other proof of the illness or 
injury as the employer may reasonably require, provided 
that the employee shall not be required to produce a 
certificate from a medical practitioner with respect to 
absences of two days or less unless after two such 
absences in any year of service the employer requests in 
writing that the next and subsequent absences in that year 
if any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who 
suffers personal ill health or injury during the time when 
he is absent on annual leave and an employee may apply 
for and the employer shall grant paid sick leave in place 
of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his place of residence or a 
hospital as a result of his personal ill health or injury for a 
period of seven consecutive days or more and he 
produces a certificate from a registered medical 
practitioner that he was so confined. Provided that the 
provisions of this paragraph do not relieve the employee 
of the obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to attend 
for work on the working day next following his annual 
leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he proceeded 
on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by the 
paid sick leave and the replaced annual leave may be 
taken at another time mutually agreed to by the employer 
and the employee or, failing agreement, shall be added to 
the employee's next period of annual leave or, if termina- 
tion occurs before then, be paid for in accordance with 
the provisions of Clause 13.—Annual Leave of this 
award. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is subse- 
quently taken provided that the annual leave loading pre- 
scribed in Clause 13.—Annual Leave of this award shall 
be deemed to have been paid with respect to the replaced 
annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave provisions published 
in Volume 66 of the Western Australian Industrial 
Gazette at pages one to four, the paid sick leave standing 
to the credit of the employee at the date of transmission 
from service with the transmitter shall stand to the credit 
of the employee at the commencement of service with the 
transmittee and may be claimed in accordance with the 
provisions of this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to employees who are entitled to 
payment under the Workers' Compensation and 
Assistance Act, nor to employees whose injury or illness 
is the result of the employee's own misconduct. 

(8) The provisions of this clause do not apply to casual 
employees. 

13.—Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutive weeks leave with payment of ordinary wages 
as prescribed shall be allowed annually to an employee by 
his employer after a period of 12 months' continuous 
service with that employer. Provided that any employee 
engaged on continuous shift work shall be entitled to one 
additional week's leave. 

(2) (a) During a period of annual leave an employee 
shall receive a loading of 17.5 per cent calculated on his 
ordinary rate of pay for the prescribed period of absence. 
Provided that where the employee would have received 
any additional rates for work performed in ordinary 
hours, as prescribed by this Award, had he not been on 
leave during the relevant period and such additional rates 
would have entitled the employee to a greater amount 
than the loading of 17.5 per cent, then such additional 
rates shall be added to his ordinary rate of wage in lieu of 
the 17.5 per cent loading. Provided further, that if the 
additional rates would have entitled the employee to a 
lesser amount than the loading of 17.5 per cent, then 
such loading of 17.5 per cent shall be added to his 
ordinary rate of wage in lieu of the additional rates. 

(b) The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(3) If any award holiday falls within an employee's 
period of annual leave and is observed on a day which in 
the case of that employee would have been an ordinary 
working day, there shall be added to that period one day 
being an ordinary working day for each such holiday 
observed as aforesaid. 

(4) Any time in respect of which an employee is absent 
from work, except time for which he is entitled to claim 
sick pay, or time spent on holidays or annual leave as 
prescribed by this award, shall not count for the purpose 
of determining his right to annual leave. 

(5) (a) An employee whose employment terminates 
after he has completed a 12 monthly qualifying period 
and who has not been allowed the leave prescribed under 
this clause in respect of that qualifying period shall be 
given payment in lieu of that leave or, in a case to which 
subclause (7) of this clause applies, in lieu of so much of 
that leave as has not been allowed, unless: 

(i) if such termination occurs before 1 January 
1986 be paid 3.08 hours' pay at the rate of wage 
prescribed by subclause (1) of this clause, 
divided by 40, in respect of each completed 
week of continuous service; or 

(ii) if termination occurs on or after 1 January 1986 
be paid 2.923 hours' pay at the rate of wage pre- 
scribed by subclause (1) of this clause, divided 
by 38, in respect of each completed week of 
continuous service. 

(6) In the event of an employee being employed by an 
employer for a portion only of a year, he shall only be 
entitled, subject to subclause (5) of this clause, to such 
leave on full pay as is proportionate to his length of 
service during t hat period with such employer and if such 
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leave is not equal to the leave given to the other 
employees he shall not be entitled to work or pay whilst 
the other employees of such employer are on leave on full 
pay. 

(7) In special circumstances and by mutual consent of 
the employer, the employee and the union, annual leave 
may be taken in not more than two periods. 

(8) The provisions of this clause shall not apply to 
casual employees. 

14.—Public Holidays. 
(1) (a) The following days, or the days observed in lieu 

shall, subject to .this clause, be allowed as holidays 
without deduction of pay, namely New Year's Day, 
Australia Day, Good Friday, Sovereign's Birthday, 
Christmas Day and Boxing Day. Provided that another 
day may be taken as a holiday by arrangement between 
the parties in lieu of any of the days named in this 
subclause. 

(b) When any of the days mentioned in paragraph (a) 
of this subclause falls on a Saturday or a Sunday, the 
holiday shall be observed on the next succeeding 
Monday, and when Boxing Day falls on a Sunday or a 
Monday, the holiday shall be observed on the next 
succeeding Tuesday. In each case the substituted day 
shall be a holiday without deduction of pay and the day 
for which it is substituted shall not be a holiday. 

(2) Subject to subclause (4) of this clause, all time 
worked on a holiday prescribed in subclause (1) of this 
clause shall be paid for at the rate of double time and a 
half. 

(3) Where an employee is required for duty on a 
holiday he shall be paid for a minimum of four hours at 
the rate appropriate to the day. Provided that such four 
hour minimum shall not apply in the case of those hours 
which are worked continuously with shifts commencing 
on the preceding day, or ceasing on the following day. 

(4) By agreement in writing between any employee and 
his employer, work may be performed on any of the 
foregoing holidays at the rate of time and a half, in which 
case an additional paid day shall be added to the annual 
leave for each day so worked. 

15.—Bereavement Leave. 
(1) An employee, other than a casual employee, shall 

on the death within Australia of a wife, husband, father, 
mother, brother, sister, child or stepchild, be entitled to 
notice of leave up to and including the day of the funeral 
of such relation and such leave shall be without 
deduction of pay for a period not exceeding the number 
of hours worked by the employee in two ordinary 
working days. Proof of such death shall be furnished by 
the employee to the satisfaction of his employer.' 

(2) Payment in respect of compassionate leave is to be 
made only where the employee otherwise would have 
been on duty and shall not be granted in any case where 
the employee concerned would have been off duty in 
accordance with any shift roster, or on long service leave, 
annual leave, sick leave, workers' compensation, leave 
without pay or a public holiday. 

16.—Long Service Leave. 
The Long Service Leave Provisions published in 

Volume 66 of the Western Australian Industrial Gazette 
at pages one to four, both inclusive, are hereby 
incorporated in and shall be deemed to be part of this 
award. 

17.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confine- 
ment, be entitled to maternity leave provided that she has 

had not less than 12 months' continuous service with that 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purpose of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' compulsory 
leave to be taken immediately before the 
presumed date of confinement and a period of 
six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give 
notice in writing to her employer stating the 
presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employerof the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks arising 
out of the pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for the 
employee to continue at her present work, the employee 
shall, if the employer deems it practicable, be transferred 
to a safe job at the rate and on the conditions attaching to 
that job until commencement of maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. Such 
leave shall be treated as maternity leave for the purposes 
of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the preg- 
nancy of an employee terminates other than by 
the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
employee to resume work at the time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 
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(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child then — 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work. 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave (to be known as 
special maternity leave) as a duly qualified 
medical practitioner certifies as necessary 
before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
of this clause, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the position 
which she held immediately before proceeding 
on such leave or, in the case of an employee 
who was transferred to a safe job pursuant to 
subclause (3) of this clause, to the position she 
held immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) of this clause does not 
exceed 52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave of other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: Not- 
withstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service for 
any purpose of the award. 

(9) Termination of Employment. 
(a) An employee on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee,'upon the expiration of the notice 
required by paragraph (a) of this subclause, 
shall be entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(3) of this clause, to the position which she held 
immediately before such transfer. Where such 
position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a 
position as nearly comparable in status and 
salary or wage to that of her former position. 

(11) Replacement Employees. 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or trans- 
ferred in order to replace an employee 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

18.—Union Delegates and Notice Boards. 
(1) Union delegates shall be recognised by the 

employer and shall be allowed reasonable time off duty 
in working hours to attend to union business if there is 
any complaint. 

(2) The employer shall make available a notice board 
for the purpose of posting union notices. All such notices 
are to be signed by an authorised official of the Union or 
the Shop Steward. 

19.—Time and Wages Record. 
(1) The Secretary of the Union or any other person 

authorised in writing by him, shall be at libertty to 
inspect such record at least once a week at the place 
where such record is kept or at some other convenient 
place. 

(2) (a) The employer shall keep such records as may be 
necessary, so as to readily ascertain the following 
information: 

(i) The full name, postal address, and occupation 
of each employee and whether the employee is 
employed on either a full-time, part-time or 
casual contract of service. 

(ii) The time each employee commences and 
finishes work each day, including any breaks in 
shift. Provided that it shall be the employee's 
responsibility to complete such timesheets as 
may be required by the employer. 
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(iii) The number of ordinary hours and the number 
of overtime hours worked each day by each 
employee and the totals for each pay period. 

(iv) The wages and (if any) allowances and overtime 
paid to each employee each pay period and any 
deductions made therefrom. 

20.—Uniforms. 
Where the employer requires the employee to wear a 

uniform, such uniform shall be provided by the employer 
without cost to the employee. 

21.—Dispute Settlement Procedures. 
(1) Any grievance, complaint, claim or dispute, or any 

matter which is likely to result in a dispute, between any 
party to this award, shall be subject to discussion 
procedures which ensure that the parties are promptly 
and fully informed of the issues involved, and any 
differences arising therefrom shall be discussed with a 
view to avoid industrial action. 

(2) The employer shall advise the accredited repre- 
sentatives of the union of any proposed changes in the 
normal pattern of working arrangements affecting 
members and if the matter is not resolved the general 
machinery provisions of this clause shall apply. 

(3) Where an employee or the job steward has 
submitted a request concerning any matter directly 
connected with employment to a foreman, or a more 
senior representative of management, and that request 
has been refused, the employee may, if he so desires, ask 
the job steward to submit the matter to management and 
the matter may then be submitted by the job steward to 
the depot or area supervisor. 

(4) If not settled at this stage the matter shall be the 
subject of formal discussion between the union and the 
employer. 

(5) Should the issue remain in dispute either party may 
refer the matter to the Western Australian Industrial 
Relations Commission for determination. 

(6) The settlement procedures provided by this clause 
shall be applied to all manner of dispute referred to in 
subclause (1) of this clause, and no party, or individual, 
or group of individuals shall commence any other action, 
of whatever kind, which may frustrate a settlement in 
accordance with its procedures. Observance of these pro- 
cedures shall in no way prejudice the right of any party, 
or individual, in dispute to refer the matter for resolution 
by the Western Australian Industrial Relations 
Commission. 

22.—Right of Entry. 
Accredited officials of the Union shall be permitted to 

interview the employees on the business premises of the 
employer during non-working times or meal breaks. 

In the case of a dispute between the Union and the 
employer which is likely to lead to a cessation of work or 
to an application to the Western Australian Industrial 
Relations Commission and which involves the inspection 
of employees or of machines in the process of operation, 
such Union officials shall have the right of entry into the 
business premises at any time during which the 
employees or machines concerned are working, but shall 
not unduly interfere with employees or work being 
performed. 

Dated at Perth this 27th day of March 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 
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AWARDS/AGREEMENTS — 
Variation of — 

ART GALLERY ATTENDANTS AND 
GROUNDSMEN AWARD No. 31 of 1980. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 390 of 1987. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the Art Gallery of 
Western Australia, Respondent. 

Order. 
HAVING heard Ms K. Digwood on behalf of the Appli- 
cant and Mr G. Edwards on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Art Gallery Attendants and Grounds- 
men Award No. 31 of 1980 be varied in accordance 
with the following Schedule and that such variation 
shall have effect as from the beginning of the first 
pay period commencing on or after the 28th day of 
July 1987. 

Dated at Perth this 29th day of July 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 9.—Overtime: Delete paragraph (c) of sub- 

clause (1) of this clause and insert the following in lieu:— 
(c) An employee who is required to work for more 

than one hour after the usual ceasing time and who 
was not notified on the previous day of the necessity 
for such overtime shall be paid a meal allowance of 
$5.10. 

2. Clause 11.—Special Rates and Provisions: Delete 
paragraph (a) of subclause (3) of this clause and delete 
subclause (5) of this clause and insert the following in 
lieu:— 

(a) All employees called upon to clean closets 
connected to septic tanks or sewers shall be paid an 
allowance of 39 cents per closet per week. 

(5) An allowance of $1.25 per day or part thereof 
shall be paid to an employee required to use an airlift 
in the course of his/her duties. 

BUILDING TRADES 
Award No. 31 of 1966. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 504 of 1987. 

Between the Construction, Mining and Energy Workers' 
Union of Australia — Western Australian Branch, 
Applicant and Coca-Cola Bottlers (Perth) Pty 
Limited and Others, Respondents. 

Interim Order. 
HAVING heard Mr D. Schapper on behalf of the appli- 
cant, Mr D. Kleemann on behalf of the Master Builders 
Association of Western Australia (Union of Employers), 
Perth and Mr C. Gibbs on behalf of the respondents, and 
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by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Building Trades Award 1968 Award No. 
31 of 1966 be varied in accordance with the 
following Schedule and that such variation shall 
have effect on and from the date hereof. 

Dated at Perth this 13th day of July 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Insert a new clause 

heading: 
35. Maternity Leave. 

2. Clause 35.—Maternity Leave: Insert a new clause: 
35.—Maternity Leave. 

(1) Eligibility for Maternity Leave: A worker who 
becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of 
her confinement, be entitled to maternity leave 
provided that she has had not less than 12 months' 
continuous service with that employer immediately 
preceding the date upon which she proceeds upon 
such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker 

but shall not include a worker engaged 
upon casual or seasonal work. 

(b) Maternity leave shall mean unpaid 
maternity leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, 

the period of maternity leave shall be for 
an unbroken period of from 12 to 52 weeks 
and shall include a period of six weeks' 
compulsory leave to be taken immediately 
before the presumed date of confinement 
and a period of six weeks' compulsory 
leave to be taken immediately following 
confinement. 

(b) A worker shall, not less than 10 weeks 
prior to the presumed date of 
confinement, give notice in writing to her 
employer stating the presumed date of 
confinement. 

(c) A worker shall give not less than four 
weeks' notice in writing to her employer of 
the date upon which she proposes to 
commence maternity leave, stating the 
period of leave to be taken. 

(d) A worker shall not be in breach of this 
order as a consequence of failure to give 
the stipulated period of notice in 
accordance with paragraph (c) hereof if 
such failure is occasioned by the 
confinement occurring earlier than the 
presumed date. 

(3) Transfer to a Safe Job: Where in the opinion 
of a duly qualified medical practitioner, illness or 
risks arising out of the pregnancy or hazards 
connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her 
present work, the worker shall, if the employer 
deems it practicable, be transferred to a safe job at 
the rate and on the conditions attaching to that job 
until commencement of maternity leave. 

If the transfer to a safe job is not practicable, the 
worker may, or the employer may require the 
worker to, take leave for such period as is certified 

necessary by a duly qualified medical practitioner. 
Such leave shall be treated as maternity leave for the 
purposes of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the 
period may be lengthened once only, save 
with the agreement of the employer, by the 
worker giving not less than 14 days' notice 
in writing stating the period by which the 
leave is to be lengthened. 

(b) The period of leave may, with the consent 
of the employer, be shortened by the 
worker giving not less than 14 days' notice 
in writing stating the period by which the 
leave is to be shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of a worker terminates other 
than by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by 
the birth of a living child, it shall be the 
right of the worker to resume work at the 
time nominated by the employer which 
shall not exceed four weeks from the date 
of notice in writing by the worker to the 
employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of a worker not then 

on maternity leave terminates after 28 
weeks other than by the birth of a living 
child then — 

(i) she shall be entitled to such period 
of unpaid leave (to be known as 
special maternity leave) as a duly 
qualified medical practitioner 
certifies as necessary before her 
return to work. 

(ii) for illness other than the normal 
consequences of confinement she 
shall be entitled, either in lieu of or 
in addition to special maternity 
leave, to such paid sick leave as to 
which she is then entitled and which 
a duly qualified medical 
practitioner certifies as necessary 
before her return to work. 

(b) Where a worker not then on maternity 
leave suffers illness related to her 
pregnancy, she may take such paid sick 
leave (to be known as special maternity 
leave) as a duly qualified medical 
practitioner certifies as necessary before 
her return to work, provided that the 
aggregate of paid sick leave, special 
maternity leave and maternity leave shall 
not exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and 
(9) hereof, maternity leave shall include 
special maternity leave. 

(d) A worker returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled 
to the position which she held immediately 
before proceeding on such leave or, in the 
case of a worker who was transferred to a 
safe job pursuant to subclause (3), to the 
position she held immediately before such 
transfer. 
Where such position no longer exists but 
there are other positions available, for 
which the worker is qualified and the 
duties of which she is capable of 
performing, she shall be entitled to a 
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position as nearly comparable in status 
and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave 
Entitlements: Provided the aggregate of leave 
including leave taken pursuant to subclauses (3) and 
(6) hereof does not exceed 52 weeks. 

(a) A worker may, in lieu of or in conjunction 
with maternity leave, take any annual 
leave or long service leave or any part 
thereof to which she is then entitled. 

(b) Paid sick leave of other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
a worker during her absence on maternity 
leave. 

(8) Effect of Maternity Leave on Employment: Not- 
withstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment. 
(a) A worker on maternity leave may 

terminate her employment at any time 
during the period of leave by notice given 
in accordance with this award. 

(b) An employer shall not terminate the 
employment of a worker on the ground of 
her pregnancy or of her absence on 
maternity leave, but otherwise the rights of 
an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) A worker shall confirm her intention of 

returning to her work by notice in writing 
to the employer given not less than four 
weeks prior to the expiration of her period 
of maternity leave. 

(b) A worker, upon the expiration of the 
notice required by paragraph (a) hereof, 
shall be entitled to the position which she 
held immediately before proceeding on 
maternity leave or, in the case of a worker 
who was transferred to a safe job pursuant 
to subclause (3), to the position which she 
held immediately before such transfer. 
Where such position no longer exists but 
there are other positions available for 
which the worker is qualified and the 
duties of which she is capable of 
performing, she shall be entitled to a 
position as nearly comparable in ■ status 
and salary or wage to that of her former 
position. 

(11) Replacement Workers. 
(a) A replacement v/orker is a worker 

specifically engaged as a result of a worker 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
worker under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights 
of the worker who is being replaced. 

(c) Before an employer engages a person to 
replace a worker temporarily promoted or 
transferred in order to replace a worker 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or 
transfer and of the rights of the worker 
who is being replaced. 

(d) Provided that nothing in this subclause 
shall be construed as requiring an 
employer to engage a replacement worker. 

(e) A replacement worker shall not be entitled 
to any of the rights conferred by this clause 
except where her employment continues 
beyond the 12 months qualifying period. 

BUILDING TRADES (CONSTRUCTION) 
Award No. 14 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 188 of 1987. 

Between Master Builders' Association of Western 
Australia (Union of Employers), Perth, Applicant 
and Australian Builders' Labourers' Federated 
Union of Workers — Western Australian Branch 
and Others, Respondents. 

Order. 
HAVING heard Mr M.G. Maslij on behalf of the appli- 
cant and Mr C.J . Gibbs on behalf of the Confederation 
of Western Australian Industry and Ms B. Love on 
behalf of the Building Trades Association of Unions of 
Western Australia (Association of Workers), and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Building Trades (Construction) Award 
1979 Award No. 14 of 1978 be varied in accordance 
with the following Schedule and that such variation 
shall have effect on and from the 24th day of 
February 1987. 

Dated at Perth this 6th day of July 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 30.—Amenities: Delete subclause (2) and insert 

the following in lieu: 
(2) This clause, other than paragraph (c) of sub- 

clause (1) shall not apply to projects on which less 
than five dwelling units are being constructed, or on 
projects which have a contracted value of not more 
than $186 000. 

To reflect movements in construction costs the 
parties to this award shall in December of each year, 
adjust the monetary figure mentioned in this sub- 
clause by reference to ABS Catalogue 8731.5 
Building Approvals Western Australia, using Table 
4 Building Jobs Approved to determine the average 
cost per new dwellings approved in Western 
Australia for the month of October which shall be 
multiplied by four and rounded to the nearest 
$1 000. The parties shall then notify the 
Commission of the adjusted figure. 

BUILDING TRADES (CONSTRUCTION) 
Award No. 14 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 570 of 1987. 

Between the Construction, Mining and Energy Workers' 
Union of Australia — Western Australian Branch, 
Applicant and Eglo Engineering Pty Ltd and 
Others, Respondents. 
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Order. 
HAVING heard Mr D. Schapper on behalf of the appli- 
cant and Mr J. Stockden on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Building Trades (Construction) Award 
1979 Award No. 14 of 1978 be varied in accordance 
with the following Schedule and that such variation 
shall have effect on and from the 13th day of July 
1987. 

Dated at Perth this 22nd day of July 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Appendix F — North West Self Development Project: 

Delete the first paragraph of Clause 1.—Application, 
and insert in lieu:— 

This appendix shall apply to members of the 
Australian Building Construction Employees' and 
Builders' Labourers' Federation and the Construc- 
tion, Mining and Energy Workers' Union of 
Australia — Western Australian Branch employed 
by the Respondent employers to the Building Trades 
(Construction) Award 1979 as amended who 
perform work within the scope of the award (as 
defined in Clause 2 hereof) on the North West Shelf 
Development Project in the State of Western 
Australia. 

BURSWOOD ISLAND RESORT EMPLOYEES 
Award Nos. A23 and A25 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 301 of 1987. 

Between Burswood Management Limited, Applicant 
and Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
Branch, Union of Workers and Another, 
Respondents. 

Order. 
HAVING heard Miss A. D'Ath, with her Mr P. Kennedy 
on behalf of Burswood Management Limited and Mr E. 
Fry on behalf of the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers and Mr H. Black 
on behalf of the West Australian Theatrical and Amuse- 
ment Employees Association (Union of Employees), and 
by consent, the Commission, pursuant to the pov/ers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Burswood Island Resort Employees 
Award Nos. A23 and A25 of 1985 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
24th day of February 1987. 

Dated at Perth this 8th day of July 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 5.—Wages: Delete subclause (1) (F) and 

insert a new subclause (1) (E) (9): 
(9) Camera Surveillance Operator $ per week 

1st 12 months service 376.40 
On completion 12 months' service 384.90 
On completion 18 months' service 393.50 
On completion 24 months' service 

and thereafter 411.30 
2. Clause 5.—Wages: Re-number subclause (1) (G) to 

(1) (F). 
3. Clause 9.—Definitions: Delete subclause (2) and 

insert in lieu thereof: 
(2) "Union" shall mean the Federated Liquor 

and Allied Industries Employees' Union of 
Australia, Western Australian Branch, Union of 
Workers and the West Australian Theatrical and 
Amusement Employees' Association (Union of 
Employees), in so far as section E of Clause 5 of this 
award. 

4. Clause 9.—Definitions: Delete subclause (6) and 
insert in lieu thereof: 

(6) "Casino Operations" shall mean persons 
employed in the classifications of Change Booth 
Cashier, Main Cage Cashier, Croupier/Dealer, 
Inspector, Keno Operator/Runner, Count Team, 
Video Attendant and Camera Surveillance 
Operator. 

5. Clause 12.-—Additional Rates for Ordinary Hours: 
Delete subclause (2) (b) and insert in lieu thereof: 

(b) All ordinary hours worked between 12 mid- 
night Saturday and 12 midnight Sunday shall be 
paid at the rate of time and three-quarters, provided 
that those employees employed in the classifications 
of Bar Attendant, Head Bar Attendant, Change 
Booth Cashier, Main Cage Cashier, Croupier/ 
Dealer, Inspector, Keno Operator/Runner, Count 
Team, Video Attendant and Camera Surveillance 
Operator shall be paid at the rate of double time. 

6. Clause 14.—Casual Employees: Delete subclause 
(3) (a) and insert in lieu thereof: 

(a) Casual employees shall be paid at the rate of 
time and one half for all hours worked, provided 
that this rate shall increase to double time for 
employees employed in the classifications of Bar 
Attendant, Head Bar Attendant, Change Booth 
Cashier, Main Cage Cashier, Croupier/Dealer, 
Inspector, Keno Operator/Runner, Count Team, 
Video Attendant and Camera Surveillance Operator 
and time and three-quarters for all other employees 
for all work performed on a Sunday, and to double 
time and one half for all work performed on the 
holidays referred to in subclause (1) (a) of Clause 
20.—Public Holidays. 

7. Clause 15.—Part-Time Employees: Delete this 
clause and insert in lieu thereof: 

15.—Part-Time Employees. 
(1) A part-time employee shall mean an adult 

employee engaged on a weekly contract of service, 
who works regularly from week to week for not less 
than three or more than six consecutive ordinary 
hours per day (excluding meal breaks), and not less 
than 15 or more than 30 ordinary hours each week 
over not more than five days of any rostered week. 

(2) No person shall be engaged as a part-time 
employee for less than four consecutive weeks' of 
employment. Any person who is employed as a part- 
time employee and whose employment terminates 
prior to the completion of four consecutive weeks of 
employment, shall be deemed to have been a casual 
employee and be paid the rates prescribed in Clause 
14 of this award. 

(3) The provision of subclause (2) shall not apply 
to any employee who terminates their own employ- 
ment, or is dismissed for misconduct. 
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(4) (a) Part-time employees shall be paid at the 
rate of time and a quarter, provided that this rate 
shall be increased to time and one half for all work 
performed on a Saturday, double time for those 
employees employed in the classifications of Bar 
Attendant, Head Bar Attendant, Change Booth 
Cashier, Main Cage Cashier, Croupier/Dealer, 
Inspector, Keno Operator/Runner, Count Team, 
Video Attendant and Camera Surveillance Operator 
and time and three quarters for all other employees 
for all work performed on a Sunday, and double 
time and one half for all work performed on the 
holidays referred to in subclause (1) (a) of Clause 
20.—Public Holidays of this award. 

(b) "Time" as referred to above, shall mean one 
thirtyeighth of the weekly rate of pay for the 
classification as prescribed in Clause 5.—Wages of 
this award. 

(5) A part-time employee who is required to work 
any of their ordinary hours between 7.00 p.m. and 
7.00 a.m., Monday to Friday, both inclusive, shall, 
in addition to their ordinary time rate of pay be 
entitled to an allowance of 85 cents per hour for 
each such hour completed or part thereof, with a 
minimum payment of $1.70 per shift. 

(6) All time worked by a part-time employee 
beyond six ordinary hours per day or 30 ordinary 
hours per week or five days per rostered week shall 
be deemed as overtime and paid for at the appro- 
priate overtime rates prescribed in Clause 13 of this 
award. 

(7) Upon completion of 12 months' continuous 
service, and thereupon on an annual basis, a part- 
time employee shall be entitled to be absent for an 
unpaid period not exceeding four weeks, which shall 
be taken at a time mutually agreeable to the 
company and the employee concerned. Provided 
that part-time employees employed in the classifica- 
tion of Change Booth Cashier, Main Cage Cashier, 
Croupier/Dealer, Inspector, Keno Operator/ 
Runner, Count Team, Video Attendant and 
Camera Surveillance Operator shall be entitled to an 
additional one week unpaid absence after the 
completion of three years' service and thereafter on 
an annual basis. 

(8) Part-time employees shall only be employed in 
the proportion of one part-time employee to every 
four full-time employees employed under the terms 
of this award. 

(9) The provisions of Clause 12.—Additional 
Rates for Ordinary Hours [except for subclause (4)], 
Clause 18.—Sick Leave, Clause 20.—Public 
Holidays [except insofar as subclause (1) relates to 
subclause (4) of this clause], and Clause 21.— 
Annual Leave, shall not apply to a part-time 
employee. 

8. Clause 16.—Meal and Rest Breaks: Insert the new 
subclause: 

(5) The provisions of this clause may be altered by 
written agreement between the Company and the 
Unions. 

9. Clause 21.—Annual Leave: Delete this clause and 
insert in lieu thereof: 

21.—Annual Leave. 
(1) (a) Except as hereinafter provided, upon the 

completion of 12 months' continuous service with 
the company, and on an annual basis thereafter, 
each employee (other than casual or part-time) shall 
be entitled to a period of four consecutive working 
weeks' annual leave paid at ordinary time rates. 

(b) Provided that those employees employed in 
the classifications of Change Booth Cashier, Main 
Cage Cashier, Croupier/Dealer, Inspector, Keno 
Operator/Runner, Count Team, Video Attendant 
and Camera Surveillance Operator shall be entitled 
to one week's additional leave after completion of 
three years' service and thereafter on an annual 

basis, provided that the one additional week's 
entitlement shall not be subject to the loading pre- 
scribed in subclause (2) (a). 

(2) (a) During a period of annual leave an 
employee shall receive a loading of 17.5 per cent 
calculated on his ordinary time rate of pay for the 
prescribed period of absence. Provided that where 
the employee would have received any additional 
rates for work performed in ordinary hours, as pre- 
scribed by this award, had he not been on leave 
during the relevant period and such additional rates 
would have entitled the employee to a greater 
amount than the loading of 17.5 per cent then such 
additional rates shall be added to his ordinary rate 
of wage in lieu of the, 17.5 per cent loading. Pro- 
vided further, that if the addit ional rates would have 
entitled the employee to a lesser amount than the 
loading of 17.5 per cent, then such loadings of 17.5 
per cent shall be added to his ordinary rate of wage 
in lieu of the additional rates. 

(b) Upon application and at the company's 
discretion, annual leave may be approved and taken 
to the extent that the employee has accrued such 
leave in accordance with subclause (1) of this clause, 
prior to completion of any 12 month qualifying 
period, and where such leave is granted the loading 
prescribed in subclause (2) (a), but subject to sub- 
clause (1) (b), shall be paid on a proportionate basis. 

(c) Provided that where such leave as prescribed 
in subclause (2) (b) of this clause is granted, any 
employee whose employment terminates prior to the 
completion of the said 12 months' service and who 
has been paid loading in accordance with subclause 
(2) (a) of this clause shall have an amount equal to 
the loading that has been paid deducted from 
whatever remuneration is payable by the company 
upon their termination. 

(d) The loading prescribed within subclause (2) 
(a) of this clause shall not apply to proportionate 
leave on termination. 

(3) (a) Where any prescribed public holiday falls 
within an employee's period of annual leave, there 
shall be added to that period one day being an 
ordinary working day for each such holiday 
observed as aforesaid. 

(b) Where a holiday falls as aforesaid and the 
employee fails, without reasonable cause, proof 
whereof shall be upon him/her, to attend for work 
at their ordinary starting time on the working day 
immediately following the last day of the period of 
annual leave, they shall not be entitled to be paid for 
such holiday. 

(4) (a) Any employee whose employment 
terminates after they have completed a 12 month 
qualifying period and who has not been allowed the 
leave prescribed under this clause in respect of that 
qualifying period shall be given payment in lieu of 
that leave and loading, or in a case to which part (ii) 
of this subclause applies, in lieu of so much of that 
leave as they have not been allowed unless: 

(i) they have been justifiably dismissed for 
misconduct; and 

(ii) the misconduct for which they have been 

muous service m any 

dismissed occurred prior to the completion 
of that qualifying period. 

(b) If after one month's continuous service in any 
qualifying 12 month period an employee leaves their 
employment or their employment is terminated by 
the company through no fault of the employee, the 
employee shall be paid 2.92 hours' pay at their 
ordinary rate of wage in respect of each completed 
week of service. Provided that those employees 
employed in the classifications of Change Booth 
Cashier, Main Cage Cashier, Croupier/Dealer, 
Inspector, Keno Operator/Runner, Count Team, 
Video Attendant and Camera Surveillance Operator 
who have completed two years' continuous service 
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shall be paid 3.65 hours' pay at their ordinary rate of 
wage in respect of each completed week of service. Award No. A26 of 1985. 
m excess of two years. 

(5) (a) Annual leave shall be given and taken in 
one continuous period, or if the company and the 
employee so agrees, in two separate periods, 
provided that one such period shall be of at least one 
week's duration. 

(b) Provided that where necessary, the company 
and the employee may mutually agree on annual 
leave being taken in a manner other than set out in 
subclause (a) hereof so as to meet some special need 
of the employee. Provided that this provision shall 
not be used so as to defeat the true purpose of 
annual leave. 

(c) For the first two years of operation of the 
Resort Complex, annual leave shall be taken within 
a period of nine months after the date on which it 
falls due. 

(d) Provided that by prior arrangement between 
the company and the employee, annual leave may be 
allowed to accumulate for no more than two years 
so as to meet some special need of the employee. 
Where such annual leave is allowed to accumulate, 
the ordinary wage for that leave shall be the 
ordinary v/age applicable to the employee at the date 
at which they became entitled to leave unless the 
company agrees in writing that the wage be that 
applicable at the date the leave commences. 

10. Clause 25.—Higher Duties: Delete subclause (4) 
and insert in lieu thereof: 

(4) Notwithstanding subclause (1), any employee 
employed in the classifications of Change Booth 
Cashier, Main Cage Cashier, Croupier/Dealer, 
Inspector, Keno Operator/Runner, Count Team, 
Video Attendant and Camera Surveillance Operator 
who is required to relieve in a managerial position 
shall be paid an allowance of $ 15.00 for each shift so 
engaged. Such allowance shall be regarded as part of 
the weekly wage for all purposes of this award. 

11. Clause 42.—Maternity Leave: Delete subclause 
(11) and insert in lieu thereof: 

(11) Replacement Employees 
(a) A replacement employee is an employee 

specifically engaged as a result of an 
employee proceeding on maternity leave. 

(b) Before the company engages a replace- 
ment employee under this subclause, the 
employer shall inform that person of the 
temporary nature of the employment and 
of the rights of the employee who is being 
replaced. 

(c) Before the company engages a person to 
replace an employee temporarily 
promoted or transferred in order to 
replace an employee exercising her rights 
under this clause, the company shall 
inform that person of the temporary 
nature of the promotion or transfer and of 
the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause 
shall be construed as requiring the 
company to engage a replacement 
employee. 

(e) A replacement employee shall not be 
entitled to any of the rights conferred by 
this clause except where her employment 
continues beyond the 12 months' qualify- 
ing period. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1070 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Catherine McAuley 
Day Care Centre and Others, Respondents. 

Before Mr Commissioner J.A. Negus. 
The 7th day of January 1986. 

Mr C. Evans appeared on behalf of the Applicant. 
Ms E. Gauci appeared on behalf of the Respondents. 

Reasons for Decision. 
THE COMMISSIONER: By this application, lodged 
with the Commission on 24 October 1986, the Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous, WA Branch (FMWU) seeks 
an amendment to the rates expressed in Clause 12.— 
District Allowance of the Child Care (Subsidised 
Centres) Award No. 26 of 1985. 

The respondent employers do not oppose the quantum 
of the variation sought but there is dispute between the 
parties as to the date of operation. The award in question 
was handed down on 26 February 1986 and at that time 
the rates of allowance in Clause 12 were those which had 
been payable to Government wages employees from 1 
January 1985. The applicant union had at the time 
sought to have included an automatic annual adjustment 
of the district allowances as is the practice in awards 
covering Government wages employees. The respondent 
employers would consent only to the insertion of para- 
graph (11) in Clause 12. The paragraph reads: 

(11) Liberty is reserved to the Union to apply to 
amend this clause every 12 months in accordance 
with variations to the Consumer Price Index for 
Perth for the period ending 31 December each year. 

It is that liberty which the union is exercising in the 
instant application. Mr Evans argued that the operative 
date for the new allowance rates should be the first pay 
period on or after 24 October 1986, that being the date of 
application. It is also, of course, the earliest date at which 
it is within power for the Commission to grant the 
increases. 

The power of the Commission to consider the question 
of retrospective operation is derived from section 39 of 
the Industrial Relations Act 1979, which reads in part:— 

39. (1) . . . 
(2) . . . 
(3) The Commission may, by its award, give 

retrospective effect to the whole or any part of the 
award — 

(a) ... 
(b) if, in the opinion of the Commission, there 

are special circumstances which make it 
fair and right so to do, 

but in a case to which paragraph (b) applies, not 
beyond the date upon which the application leading 
to the making of the award was lodged in the 
Commission. 

Both advocates referred to a decision of the Full Bench 
in the matter of the Hospital Salaried Officers case (62 
WAIG p. 2080) as providing a useful guide to the 
Commission in the principles to be followed in deciding 
questions of retrospectivity. In addition, Ms Gauci drew 
my attention to the Full Bench decisions on the State 
Energy Commission appeals (63 WAIG p. 381). 

In summary, the Commission as presently constituted 
is constrained to grant a prospective date of operation to 
such an award variation as this unless in its opinion there 
are ' 'special circumstances which make it fair and right'' 
to do otherwise. Such an opinion may not be formed in 
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an arbitrary or capricious way; it must follow a careful 
consideration of the particular circumstances which have 
given rise to the question. 

Ms Gauci argued that this application was very much a 
standard, normal situation. The lodging of the applica- 
tion rested with the applicant Union. There had been no 
delay in responding and the eight week period between 
lodgment and hearing date was in no way unusual. She 
submitted that it was not possible to find the "special 
circumstances" required to persuade the Commission to 
depart from the normal rule by granting retrospectivity. 
Any such grant would disadvantage the employers, who 
relied on subsidies and had no capacity to increase their 
fees retrospectivity so as to make up for a fiscal shortfall. 

Mr Evans urged the Commission to grant the fullest 
possible retrospectivity because the application had been 
delayed through no fault of the affected employees. It 
appears that the awards covering Government wages 
employees are amended as regards District Allowances 
each year in accordance v/ith a General Order of this 
Commission of 11 July 1980 (60 WAIG p. 1152). The 
FMWU in exercising its liberty to apply, in awards such 
as the one in question, relies on information disseminat- 
ed to Government Departments and Authorities by the 
Office of Industrial Relations (OIR). This information 
provides, specifically, a schedule of rates to apply from 1 
January each year, those rates being calculated from 
Consumer Price Index movements for Perth up to 31 
December in the preceding year. The speed at which the 
OIR completes its tasks in relation to the District 
Allowances has no effect on the workers in receipt of 
those allowances. When the appropriate rates become 
known, the relevant Departments and Authorities make 
retrospective payments to their employees covering the 
increases from 1 January. 

Mr Evans would take the view, presumably, that, in 
normal circumstances, his Union members are not at a 
great disadvantage in that they receive a rate of District 
Allowance which falls behind the Government 
employees' rate for a few weeks or perhaps months at a 
time. I make that presumption because the question of 
automatic adjustment was not argued by the Union when 
the Award was handed down by consent less than a year 
ago. It is perhaps also worth noting that the Union could 
make application for variation of the District Allowance 
independently of the activities of the OIR. The 
Consumer Price Index variations are freely available to 
all interested parties. Be that as it may, the convenient 
practice appears to be to rely upon the information 
supplied by OIR. 

The special circumstance, upon which Mr Evans relies 
in seeking maximum retrospectivity, relates to an 
unusual delay which occurred in the OIR's dissemination 
of the schedules to operate from 1 January 1986. It seems 
that there was a protracted period of disagreement 
between the OIR and the Trades and Labor Council 
regarding the method of calculation to be used. That 
dispute was finally resolved at a conference in this 
Commission and the long awaited new rates were 
circularised on 11 September 1986. Mr Evans submitted 
that there has been no negligence on anyone's part in this 
chain of events but in fairness he felt that employees 
involved should not be further disadvantaged by circum- 
stances beyond their control. 

The short history of the District Allowance clause in 
this award establishes a clear nexus between that allow- 
ance and the allowance paid to Government wages 
employees. The amounts of money involved are not large 
but they are of importance to the recipients because they 
go some way towards reimbursing the extra costs 
incurred by those people in providing an important 
community service to the populace of some extremely 
remote and in some eyes, unattractive, parts of Western 
Australia. As His Honour, the President wrote in his 
decision on the Hospital Salaried Officers case (62 
WAIG p. 2080 at p. 2081) — 

Be that as it may it is in our opinion clear that in 
an application to vary an award in v/hich there is a 
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clearly defined and well established nexus with rates 
in another award which have been varied, the 
existence of that nexus constitutes a circumstance 
which may be appropriately described as "special" 
and which, in the absence of countervailing circum- 
stances, will make it fair and right to make a retro- 
spective order if the nexus is continued. 

In my view, equity demands that the employees should 
receive what has been deemed to be the appropriate rate 
of reimbursement for as nearly as possible the same 
period as their counterparts who are in Government 
employ. The order to vary the award by consent will 
operate from the first pay period on or after 24 October 
1986 — that is, the date on which the application was 
lodged in the Commission. 

Editors Note: 
The Order at 67 WAIG 146 appears incorrectly as No. 

1070 of 1985. It should have read. Order No. 1070 of 
1986. 

CLEANERS AND CARETAKERS (GOVERNMENT) 
Award No. 32 of 1975. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 278 of 1987. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Hon Premier of 
Western Australia and Others, Respondents. 

Order. 
HAVING heard Ms K. Digwood on behalf of the Appli- 
cant and Mr G. Edwards on behalf of the Respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Cleaners and Caretakers (Government) 
Award No. 32 of 1975 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 14th day of July 
1987. 

Dated at Perth this 16th day of July 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

Schedule. 
Clause 19.—Part-Time Workers: Delete this clause 

and insert the following in lieu thereof:— 
19.—Part-Time Employees. 

(1) Employees may be regularly employed to 
work less hours per week than are prescribed in 
Clause 7.—Hours of this award. 

(2) Subject to subclause (4) hereof payment shall 
be a weekly rate calculated pro rata to the class of 
work on which the employee is engaged in the pro- 
portion which the hours of work bear to 40. 

(3) A part-time employee employed under the 
provisions of this clause shall receive payment for 
sick leave on a pro rata basis in the proportion which 
their hours of work bear to the hours fixed by 
Clause 7.—Hours of this award. 

(4) Notwithstanding subclause (3) hereof a part- 
time employee who is regularly employed for less 
than 12 hours per week may be paid a further 
loading of 20 per cent in lieu of sick leave, annual 
leave and public holidays. 
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CLEANERS AND CARETAKERS (GOVERNMENT) 
AWARD No. 32 of 1975. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 517 of 1987. 

Between the Federated Miscellaneous Workers' Union 
■ of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Hon Premier of 
Western Australia and Others, Respondents. 

Order. 
HAVING heard Ms K. Digwood on behalf of the Appli- 
cant and Mr G. Edwards on behalf of the Respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Cleaners and Caretakers Government 
Award No. 32 of 1975 be varied in accordance with 
the following Schedule and that such variation shall 
have effect as from the beginning of the first pay- 
period commencing on or after the 28th day of July 
1987. 

Dated at Perth this 29th day of July 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 8.—Overtime: Delete subclause (4) of this 

clause and insert the following in lieu:— 
(4) Any employee, who without being notified the 

previous day, is required to continue working for 
more than one hour after the usual ceasing time shall 
be provided with a meal by the employer, or be paid 
$5.10 in lieu thereof. 

2. Clause 11.—Special Rates and Provisions: Delete 
subclauses (1), (2), (5), (6) and (9) (b) of this clause and 
insert the following in lieu:— 

(1) (a) All employees called upon to clean closets, 
connected with septic tanks or sewerage shall receive 
an allowance of 39 cents per closet per week. 

(b) For the purposes of this clause one metre of 
urinal shall count as one closet and three urinal stalls 
shall count as one closet. 

(2) Employees called upon outside the ordinary 
working hours to wash towels shall be paid $2.30 per 
dozen for ordinary towels, and $1.70 per dozen for 
dusters, hand towels and tea towels. 

(5) Employees who are required to work their 
ordinary hours each day in two shifts and where the 
break between the two shifts is not less than three 
hours, shall be paid an allowance of $2.20 per day. 

(6) An employee who is required to open and 
close classrooms, halls and other school facilities for 
any activities authorised by the Principal, shall be 
paid an allowance according to the following scale: 

Per Day 
$ 

(a) Evenings — Monday to Friday 
Up to 40 rooms per week  3.80 
41 rooms to 100 per week  5.70 
over 100 rooms per week  7.60 

(b) Saturday and Sunday  7.60 
(c) An additional allowance of $2.35 shall be 

paid to a caretaker on each occasion he is 
required to open or close a school facility 
after 11.00 p.m., Monday to Friday, or for 
any opening or closing required on a 
Saturday or Sunday after the initial 
opening and closing. Provided that on a 
Saturday or Sunday the additional 
allowance shall not be paid if the duty is 
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performed less than one hour after the 
initial or any subsequent opening or 
closing. 

(10) (b) Any employee performing in wood 
chopping duties shall be paid an allowance of $8.70 
per tonne to a maximum of: 

(i) 100 per cent of the weight of bushwood 
supplied or 50 per cent of the weight of 
mill-ends supplied for enclosed fire places 
such as Wonderheats. 

(ii) 50 per cent of the weight of bushwood 
supplied or 20 per cent of the weight of 
mill-ends supplied for open fireplaces. 

3. Clause 29.—First Aid: Delete subclause (2) of this 
clause and insert the following in lieu:— 

(2) The employer shall, wherever practicable, 
appoint an employee holding current first aid 
qualifications from St John Ambulance or similar 
body to carry out first aid duty at all works or depots 
where employees are employed. Such employees so 
appointed in addition to first aid duties, shall be 
responsible under the general supervision of the 
foreperson for maintaining the contents of the first 
aid kit, conveying it to the place of work and 
keeping it in a readily accessible place for immediate 
use. 

Employees so appointed shall be paid the follow- 
ing rates in addition to their prescribed rate: 

10 Employees In excess of 
or less 10 Employees 

t per day <t per day 
Qualified 
Attendant 0.77 $1.30 

COMMUNITY COLLEGES 
Award No. All of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 553 of 1987. 

Between the Council of Hedland College and Others, 
Applicants and the State School Teachers' Union of 
Western Australia (Incorporated), Respondent. 

Order. 
HAVING heard Mr J.D. Miller on behalf of the appli- 
cants and Mr A.D. Lucev on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Community Colleges" Award No. All 
of 1986 be varied in accordance with the following 
Schedule and that such variation shall have effect on 
and from the 1st day of July 1987. 

Dated at Perth this 29th day of July 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
Schedule "B" — Part-Time Provisions: Delete this 

clause and insert in lieu. 
Schedule B — Part-Time Provisions. 

Group A $44.54 per hour 
Group B $36.56 per hour 
Group C $34.00 per hour 
Group D $26.43 per hour 
Group E $22.54 per hour 



1352 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

(1) Classes in groups B to E are determined in 
accordance with the guidelines used by the 
Technical Education Division of the Education 
Department. 

(2) This scale will be adjusted annually in 
accordance with any change in full-time academic 
salaries. 

(3) Part-Time employees will be paid the hourly 
rates in this schedule or by such contract sum as may 
be agreed between the part-time employee and the 
employer. 

(4) This schedule shall come into effect on and 
from 1 July 1987 notwithstanding the operative date 
of any other part of the award. 

COMMUNITY WELFARE DEPARTMENT 
HOSTELS AWARD No. A27 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 529 of 1987. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Hon Minister for 
Community Welfare, Respondent. 

Order, 
HAVING heard Ms K. Digwood on behalf of the Appli- 
cant and Mr G. Edwards on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under thp Industrial Relations Act 1979 
hereby orders — 

That the Community Welfare Department 
Hostels Award No. A27 of 1981 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
28th day of July 1987. 

Dated at Perth this 29th day of July 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 8.—Overtime: Delete subclause (5) of this 

clause and insert the following in lieu: 
(5) Where a worker has not been notified the 

previous day or earlier that she is required to work 
overtime the employer shall ensure that a worker 
working such overtime for an hour or more shall be 
provided with any of the usual meals occurring 
during such overtime or be paid $5.10 for each meal. 

2. Clause 28.—Wages: Delete subclause (3) (d) of this 
clause and insert the following in lieu: 

(3) (d) Workers who are required to work their 
ordinary hours each day in two shifts and where the 
break between the two shifts is not less than three 
hours shall be paid $2.20 per day reimbursement for 
travelling expenses. 
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COUNTRY HIGH SCHOOL HOSTELS AWARD 
No. 7A of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 519 of 1987. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Country High Schools 
Authority, Respondent. 

Order. 
HAVING heard Ms K. Digwood on behalf of the Appli- 
cant and Mr G. Edwards on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Country High School Hostels Award 
No. 7A of 1979 be varied in accordance with the 
following Schedule and that such variation shall 
have effect as from the beginning of the first pay 
period commencing on or after the 28th day of July 
1987. 

Dated at Perth this 29th day of July 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 8.—Overtime: Delete subclause (6) of this 

clause and insert the following in lieu:— 
(6) Where a worker has not been notified the 

previous day or earlier that she is required to work 
overtime the employer shall ensure that workers 
working such overtime for an hour or more shall be 
provided with any of the usual meals occurring 
during such overtime or be paid $5.10 each meal. 

2. Clause 21.—Laundry and Uniforms: Delete sub- 
clauses (1) and (2) of this clause and insert the following 
in lieu:— 

(1) Each worker shall be entitled to all laundering 
of uniforms at the expense of the employer, but 
where the employer elects not to launder the 
uniforms the worker shall be paid an allowance of 
72 cents per week. 

(2) The employer shall provide all uniforms which 
shall at all times remain the property of the 
employer. Provided that in lieu of providing 
uniforms, the employer may make an allowance of 
$2.30 per week. 

3. Clause 25.—Meal Money: Delete subclause (1) of 
this clause and insert the following in lieu:— 

(1) A worker required to work overtime for more 
than two hours, without being notified on the 
previous day or earlier that he/she will be so 
required to work, shall be supplied with a meal by 
the employer or paid $5.10 for a meal. 

FRUIT AND PRODUCE MARKET EMPLOYEES 
Award No. 50 of 1955. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 311 of 1987. 

Between Shop, Distributive and Allied Employees 
Association of Western Australia, Applicant and 
Berryman and Langley, Metropolitan Markets and 
Others, Respondents. 
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Order. 
HAVING heard Mr M. Bishop on behalf of the applicant 
and Mr D.M. Jones on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the Commis- 
sion No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Fruit and Produce Market Employees 
Award No. 50 of 1955 as amended, be further 
amended in accordance with the following Schedule 
with effect from the beginning of the first pay period 
commencing on or after the 2nd day of July 1987. 

Dated at Perth this 2nd day of July 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 15.—Meal Money: Delete the amount $4.10 

and insert in lieu $5.10. 

polishers and floor coverers to the rates referred to 
in (a) above the following extra rates shall be paid to 
apprentices:— 

% 
First Year Term — 
(per cent of allowance per day) 

First year 40 
Second year 72 
Third year 95 
Fourth year 100 

Three Year Term — 
(per cent of allowance per day) 

First year 58 
Second year 95 
Third year 100 

2. Clause 22.—Fares and Travelling Allowances: 
Delete subclause (1) (b) of this clause and insert in lieu:— 

(1) (b) Where in the service of the employer the 
worker provides his own means of transport, the 
employer shall allow to such worker 23 cents per 
kilometre. 

FURNITURE TRADES (GOVERNMENT) 
Award No. 34 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 602 of 1987. 

Between the United Furniture Trades Industrial Union 
of Workers, WA, Applicant and the Honourable 
Minister for Works and Services and Others, 
Respondents. 

Order. 
HAVING heard Mr T. Daly on behalf of the Applicant 
and Ms K. Burke on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and being 
satisfied that the terms of the General Order of the 
Commission No. 1195 of 1986, dated 24 April 1987 have 
been complied with, and by consent, hereby orders — 

That the Furniture Trades (Government) Award 
1979 No. 34 of 1979 as amended, be further 
amended in accordance with the following Schedule 
with effect from the beginning of the first pay period 
commencing on or after the 29th day of July 1987. 

Dated at Perth this 29th day of July 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 20.—Special Rates and Conditions: Delete 

subclause (1) of this clause and insert in lieu:— 
(1) (a) Workers other than apprentices required 

to perform the duties of a cabinetmaker or french 
polisher or floor coverer on construction work away 
from the employer's business premises shall be paid 
$6.40 per day extra whilst so employed. 

Construction work shall mean work that the 
employer and the union agree is construction work 
or in default of agreement that is so declared by the 
Board of Reference. 

(b) Where apprentices work in circumstances 
which would entitle cabinetmakers and french 

GARDENERS (GOVERNMENT) 
Award No. 16 of 1983. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 661 of 1987. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Hon Premier of 
Western Australia and Others, Respondents. 

Order. 
HAVING heard Ms K. Digwood on behalf of the Appli- 
cant and Mr G. Edwards on behalf of the Respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Gardeners (Government) Award No. 16 
of 1983 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 14th day of July 1987. 

Dated at Perth this 16th day of July 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

Schedule. 
Clause 16.—Compassionate Leave: Delete this clause 

and insert the following in lieu thereof:— 
16.—Compassionate Leave. 

(1) An employee shall, on the death within 
Australia of a spouse, de facto spouse, father, 
father-in-law, mother, mother-in-law, brother, 
sister, child or stepchild, be entitled, on notice, of 
leave up to and including the day of the funeral of 
such relation and such leave shall be without 
deduction of pay for a period not exceeding the 
number of hours worked by the employee in two 
ordinary working days. Proof of such death shall be 
furnished by the employee to the satisfaction of the 
employer. 

(2) Provided that payment in respect of 
compassionate leave is to be made only where the 
employee otherwise would have been on duty and 
shall not be granted in any case where the employee 
concerned would have been off duty in accordance 
with his/her roster or on long service leave, annual 
leave, sick leave, workers' compensation, leave 
without pay or on a public holiday. 
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GARDENERS (GOVERNMENT) 
Award No. 16 of 1983. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 447 of 1987. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the Hon Premier of 
Western Australia and Others, Respondents. 

Order. 
HAVING heard Mr A. Beech on behalf of the Applicant 
and Mrs M. Manning on behalf of the Respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Gardeners (Government) Award No. 16 
of 1983 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 2nd day of July 1987. 

Dated at Perth this 3rd day of July 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

Schedule. 
Clause 24.—Fares and Travelling Time: Delete sub- 

clause (3) (a) of this clause and insert in lieu: 
(3) (a) An employee required on any day to report 

directly to the job as distinct from the permanent 
depot to which such employee is attached (or where 
a permanent depot does not exist the head office of 
the employer shall be regarded as the permanent 
depot) shall be paid $7.60 per day to compensate for 
the excess fares and travelling time from the 
employee's home to his place of work and return. 

Schedule. 
1. Clause 12.—Overtime: Delete subclause (2) of this 

clause and insert the following in lieu: 
(2) When an employee without being notified on 

the previous day or earlier is required to continue 
working after his usual knock off time for more 
than two hours, the employee shall be provided with 
a meal or be paid $5.10 in lieu thereof. 

2. Clause 18.—First Aid — Kits and Attendants: 
Delete subclause (2) of this clause and insert the 
following in lieu: 

(2) The employer shall, wherever practicable and 
where there are two or more employees, appoint an 
employee holding current first aid qualifications 
from St John Ambulance or similar body to carry 
out first aid duty at all works or depots where 
employees are employed. Such employees so 
appointed in addition to first aid duties, shall be 
responsible under the general supervision of the 
supervisor or foreman for maintaining the contents 
of the first aid kit, conveying it to the place of work 
and keeping it in a readily accessible place for 
immediate use. 

Employees so appointed shall be paid the 
following rates in addition to their prescribed rate 
per day: 
Qualified Attendant $ Per Day 

10 employees or less 0.77 
In excess of 10 employees 1.30 

3. Clause 30.—Wages: Delete subclauses (3) and (9) 
(a) of this clause and insert the following in lieu: 

(3) A Senior Gardener/Groundsman: who is 
required to maintain turf wickets, bowling greens or 
tennis courts shall be paid in addition to the rates 
prescribed an amount of $3.75 per week. Occasional 
off season attention shall not qualify an employee 
for payment under this subclause. 

(9) Toilet Cleaning Allowance (Zoological 
Gardens): 

(a) Employees of the Zoological Gardens 
Board covered by this award who are 
required to clean public toilets shall be 
paid 39 cents per closet, per week. 

GARDENERS (GOVERNMENT) 
AWARD No. 16 of 1983 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 521 of 1987. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Hon Premier of 
Western Australia and Others, Respondents. 

Order. 
HAVING heard Ms K. Digwood on behalf of the Appli- 
cant and Mr G. Edwards on behalf of the Respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Gardeners (Govt) Award No. 16 of 1983 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 28th day of July 1987. 

Dated at Perth this 29th day of July 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

GOVERNMENT WATER SUPPLY, 
SEWERAGE AND DRAIN AGE EMPLOYEES 

Award No. 2 of 1980. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Metropolitan Water Authority of WA. 
No. 204 of 1985. 

GOVERNMENT WATER SUPPLY, 
SEWERAGE AND DRAINAGE EMPLOYEES 

Award No. 2 of 1980. 
Government Water Government Water 
Supply, Sewerage Supply, Sewerage 
and Drainage Employees and Drainage Employer 

COMMISSIONER O.K. SALMON. 
Perth 13th day of May 1987. 

Award variation — special rates allowance — paid leave 
for English tuition classes — section 40 — matter 
arbitrated — award variation granted. 
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Reasons for Decision. 
THE COMMISSIONER: This is an application by the 
Federated Miscellaneous Workers' Union, Hospital, 
Service and Miscellaneous, WA Branch seeking to vary 
the Government Water Supply, Sewerage and Drainage 
Employees Award No. 2 of 1980. The Union asks that 
Clause 10.—Special Rates and Provisions be varied by 
including a new provision (32) — English Language 
Tuition Leave in the following terms: 

(a) The employer shall grant employees of non- 
English speaking background and who are unable to 
adequately communicate in the English language, 
time off without loss of pay during normal working 
hours to attend English language classes conducted 
by the Adult Migrant Education Service or any 
other recognised statutory authority. 

(b) The selection of employees and the type, 
duration and extent of such courses shall be 
developed in consultation with the union, the 
employer and the Adult Migrant Education Service 
or other recognised authority. 

The application is opposed by the Respondent Water 
Authority of WA. 

This matter first came on for hearing on 11 February 
1987. I was advised that an important witness for the 
union would not be available after that date because of 
her departure from Australia and a request was made 
that I hear this witness's evidence on that day before the 
union's opening submissions were made. On the same 
day I was informed by the Advocate for the Respondent 
that when the matter came on again it was the Respon- 
dent's intention to raise a preliminary point, the argu- 
ment being that the claim did not concern an industrial 
matter, therefore, it was not within jurisdiction. Added 
to that, in the event that I decide that it was an industrial 
matter, the Respondent would probably ask that I refer 
the claim to the Commission in Court Session pursuant 
to section 27 (1) (t) of the Act. 

On 17 March 1987 I was informed that the Respondent 
would proceed with the jurisdictional point, but that no 
request would be made that the claim be referred on. I 
was also informed that the parties were of the opinion 
that since no significant costs would result if the claim 
was granted an order to vary the award would not be 
contrary to the principles. I also heard submissions on 
this point from the union and these submissions were not 
challenged. I decided to hear the Respondent's prelimi- 
nary point. I was unable to make any real distinction 
between the authorised leave specified in the claim and 
the various other forms of authorised leave prescribed in 
the award. Accordingly, I found that the claim con- 
stituted an industrial matter within the meaning of the 
definition in section 7 of the Industrial Relations Act 
1979. 

Shortly, I will provide an expanded account of my 
reasons in this respect. I should say at this stage that it is 
fundamental in the union's argument in support of the 
claim, that the respondent is committed by statute to 
pursuing the policy of equal employment opportunities. 
Furthermore, that the acquisition of English language 
skills by migrants with non-English speaking back- 
grounds is an essential ingredient in this policy that 
justifies classes of instruction in the English language 
during working time. 

The mainstay of the Respondent's argument on the 
preliminary point was that employees who obtained 
greater English language abilities through attending 
classes organised for that purpose during working hours 
were being advantaged socially. Although it was con- 
ceded that employees who attended these classes would 
also become more efficient in the performance of their 
work, the Respondent was of the opinion that the sub- 
stantial advantage was a social one and the leave claimed 
has incidental industrial implications only and it was not 
an industrial matter. 

The claim of the union in this case is a claim for 
payment during an authorised absence from work. Not 
every claim for authorised absence from employment is 
an industrial matter (see: Olney J. in Robe River Iron 
Associates v. Amalgamated Metal Workers and Ship- 
wrights Union of Western Australia, Appeal No. 8 of 
1986 as yet unreported). But the issue is not necessarily 
decided according to payment being made or not made to 
the employee who is absent. For example, maternity 
leave is an industrial matter and a standard provision 
prescribed in awards of the Western Australian 
Industrial Relations Commission, but it is an authorised 
absence for which no payment can be claimed. Neverthe- 
less, if the logic of the Respondent in this case is to 
prevail, an employee's pregnancy and the eventual child 
birth being of no concern whatsoever to an employer, 
leave authorised for that purpose, which is to say 
maternity leave, is not an industrial matter. Obviously 
this kind of logic has no place in determining whether 
one form of leave or another is in fact an industrial 
matter within the meaning of the definition contained in 
section 7 of the Act. However, since maternity leave, 
which may even be a borderline case, is "leave of 
absence" within the meaning of that phrase in paragraph 
(b) of the definition, it is "leave of absence" that affects 
or relates to the work privileges, rights or duties of 
employers or employees according to the primary 
meaning of the definition. Therefore, by comparison 
with maternity leave, it seems plain enough that any 
"leave of absence" is an industrial matter if it is 
authorised for a purpose that adds to the working 
efficiency of the employee taking that leave and if it also 
has the objective of meeting the Respondent's statutory 
obligations towards certain of its employees under equal 
employment opportunities policy. 

Furthermore, the evidence in this case is that 
authorised absences from work for the purpose of 
attending English language classes will add to the 
efficiency of employees attending classes and that an 
important part of the Respondent's obligations towards 
employees under the policy mentioned is met by these 
classes being established, all of which confirms the 
conclusion. 

As further confirmation of the point, I note that in the 
Robe River case {supra) Brinsden J. was unable to make 
any "intelligent distinction", for the purposes of the 
definition in the Act, between authorised leave of 
absence to attend union meetings during working hours 
and any other authorised absences prescribed in the 
Industrial Agreement in question, including paid sick 
leave, public holidays and bereavement leave. He found 
that authorised leave of absence to attend union meetings 
during working hours was a matter bearing directly on 
the relationship between employer and employee, as did 
Olney J. also, because it was by this attendance at union 
meetings that employees were able to influence the terms 
prescribed in the industrial agreement which bound them 
in their employment relationship with the company. 

Brinsden J. cited a number of cases including the 
Queen v. the Industrial Commission of South Australia; 
ex parte Fire Brigade Board (1977) 15 SASR 546. He 
signified his agreement with two passages from the 
decision of Bray C.J. which are as follows: 

But the study leave in question here seems to me 
to fall into the same category as sick leave, bereave- 
ment leave, maternity leave, paternity leave and the 
like which are frequently provided for in awards. If 
attending a trade union course has nothing to do 
with the employment and is not connected with the 
length of service, neither is sickness, death or birth 

In short periods for which and the circumstances 
under which an employee may still be entitled to his 
wages under the contract of employment, notwith- 
standing his absence from work, seem to me to be 
matters pertaining to the employer/employee 
relationship on its narrowest construction. 
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Brinsden J. went on to equate the word "pertaining" 
used by Bray C.J. with the words "affecting or 
relating", these being words used in section 7 of the 
Western Australian Act. He said the passages fitted 
exactly the construction he placed upon the opening 

.words of the definition of industrial matter in that Act. 
It appears that the conclusion that I have already 

drawn, based on a consideration of the factors affecting 
or relating to the work of employees on the one hand and 
the duties of the Respondent on the other, is a conclusion 
consistent with the reasoning of the judges in the afore- 
mentioned cases. I am satisfied that the claim of the 
union is in fact an industrial matter within the meaning 
of the definition contained in section 7 of the Act and I 
will deal with the claim according to its merits. 

This is not a dispute about the principle on which the 
claim is based, but whether authorised absences for 
attending English language classes should be an award 
prescription at all, and whether the time spent by 
employees attending these classes should be paid for at 50 
or 100 per cent of the ordinary rates of pay. Needless to 
say, the union seeks an award prescription that specifies 
100 per cent of ordinary wage rates. I have already 
mentioned that the Respondent's responsibilities to its 
employees under the equal employment opportunities 
policy is a factor of some importance in the union's 
argument in support of its claim. However, in addition to 
this factor, the union claims that there is no valid claim 
for distinguishing between payment to employees for 
attending English language classes and any other class 
attended during working hours for the purpose of being 
instructed in job related skills. 

Having failed in the jurisdictional point, the 
Respondent's fall back argument is that the social 
advantages obtained by employees receiving English 
language instruction during the ordinary hours of 
employment are great enough to warrant a sharing of the 
costs between the Respondent and employee and that the 
share of each should be about half. Therefore, any award 
variation should be framed in a way that commits the 
Respondent to paying no more than 50 per cent of the 
ordinary wage rate to any employee attending classes of 
instruction for this purpose. 

On 16 March 1987 the Minister for Employment and 
Training issued a press release announcing the essentials 
of the Government's policy on the subject. This state- 
ment was received as Exhibit A and 1 think its contents 
are worth repeating here: 

(1) Cabinet has approved State Government 
employers taking part in English in the workplace 
programmes for a period of two years. 

(2) The Minister for Industrial Relations, Peter 
Dowding, said Cabinet has approved the pro- 
gramme for a two year period and it would then be 
subject to review. 

(3) "English in the workplace programmes are to 
be conducted up to a maximum of 50 per cent in the 
employer's time subject to the funding limitations 
of individual organisations staff training develop- 
ment budgets each year." 

(4) He said the English in the workplace pro- 
grammes were consistent with State Government's 
multi-cultural and ethnic affairs policy. 

(5) "There has been a suggestion that the pro- 
grammes ought to be conducted totally in the 
employer's time on the one hand and totally in the 
employee's time on the other." 

(6) ' 'There is an argument for the employer being 
prepared to make some contribution and it is in the 
employer's interest that occupational English 
should be improved." 

(7) "It must be said however that overseas studies 
clearly show that 100 per cent in employer's time can 
act as a disincentive to employment opportunities." 

(8) "It is important to recognise that sharing of 
responsibility and cost is desirable." Mr Dowding 
said. 

(9) English in the workplace programme courses 
should be seen in the context of the Government's 
commitment to place greater emphasis on human 
resource development outlined in the white paper 
"Managing Change in the Public Sector". 

(10) English in the workplace programme courses 
should be available to migrant workers in 
employer's time with participants selected at the 
discretion of appropriate people within each 
organisation. 

(11) This should be undertaken in consultation 
with the appropriate union. The availability of 
courses would naturally be subject to the funding 
limitation of individual organisations, staff training 
and development budget each year. 

Paragraphs (5), (6), (7) and (8) appear to be direct 
quotations from an oral statement by the Minister. They 
formed an important part in the Respondent's case and it 
was claimed that support for the disincentive theory was 
found in a Swedish report entitled Statutory Swedish 
Instruction for Migrants 1977. Exhibit B purports to be a 
commentary on that report. The part of that exhibit 
relied on states: 

A 1981 report "Swedish Language for Adult 
Migrants" found the system had not functioned 
well. Foreign citizens who had not yet taken courses, 
but according to law were entitled to do so had 
difficulties in finding employment as employers 
were unwilling to take the extra cost of work time 
release. 

With the foregoing statements as a basis for further 
submissions, the point developed by the Respondent was 
that a period of two years was required to assess the 
benefits to be derived from the implementation of the 
principle. It was the Respondent's contention that a 
period of practical assessment was the only satisfactory 
way of achieving this end; and it followed from this that 
it would not be appropriate that an order be made 
amending the award to regulate the application of the 
principle or to prescribe a rate of more than 50 per cent of 
the wage rate for attendance at classes during working 
time. 

The Respondent also called evidence on the probable 
costs of implementing the principle. This evidence was 
not intended to be inconsistent with the position of the 
Respondent earlier indicated, that it did not see the claim 
as being contrary to the Wage Fixing Principles, but for 
the purpose of showing that, irrespective of these 
principles, it was desirable from the Respondent's point 
of view that the least costs possible be incurred so that it 
would remain competitive with private contractors in 
some aspects of the work done. 

In assessing the strength of the respective arguments in 
this matter, I mention first of all that having considered 
all of the documentary evidence and the testimony of the 
witnesses in the light of my own knowledge of the way 
conditions of employment are developed over time, I 
have no doubt at all that paid leave for the purpose of 
attending English language classes during working hours 
will be prescribed in awards and industrial agreements 
generally in the reasonably foreseeable future. Given also 
that it is the practice in this industry that the award 
regulates all of the major conditions of employment, I 
believe that this kind of paid leave should be regulated by 
award also. Furthermore, while I accept that a decision 
in the union's favour in this case would doubtless be 
relied upon as ground for seeking to have the same 
provisions precribed in other awards and industrial 
agreements, I must emphasise the fact that there is no 
dispute between the parties regarding the principle. I am 
required to determine only the amount to be paid to 
employees while they attend their classes of instruction. 
A decision fixing payment at the full rate may or may not 
be appropriate in another case; that is something to be 
determined when the occasion arises, but it is no warrant 
for refusing the union's claim in this case. 



67 W.A.LG. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 1357 

Returning to Exhibit A and the Respondent's case 
regarding the disincentive theory, I am not impressed 
with this argument. Apart from the somewhat 
predictable rejoinder from the union about the amount 
of reliance that can be placed on information obtained 
from the interpretation of documents written in a foreign 
language and then presented without supporting 
testimony, I also have regard for the testimony of Mr 
Matheson on this point. Mr Matheson is the Ethnic 
Liaison Officer with the Australian Council of Trade 
Unions. He was asked if he knew of a likelihood that 
employers would reduce their recruitment of non- 
English migrants because of English language classes 
being established. He said that some suggestions had 
come from South Australia that this might be the case, 
but that investigations by the Department of Immigra- 
tion, the National Labor Consultative Council and the 
Australian Council of Trade Unions had found no 
evidence to support the suggestion. He also said that in 
five years during which he taught workers in other 
countries he came across no literature to indicate that 
language classes adversely affected migrant workers' 
employment opportunities. He also said that he was 
bemused by the Western Australian Government's state- 
ment which indicates the contrary to his own 
experiences. 

Mr Matheson's testimony overall and the various 
exhibits tendered in conjunction with his testimony show 
how widespread is the adoption of the principle in 
Australian industry in Government and private sectors. 
Furthermore, the number and range of employers in 
Victoria already paying full rates to employees attending 
classes in working hours, also the practice of the South 
Australian, Victorian and Federal Governments and the 
New South Wales Government Water Supply Authority 
simply do not support a conclusion that is consistent with 
the Minister's statement. 

I am also unimpressed with the prbposition that a 
period of two years is necessary to enable a proper assess- 
ment of the benefits of introducing the principle from the' 
Respondent's point of view. I think the evidence shows a 
degree of successful operation elsewhere sufficient to 
establish a probability that the long term benefits of 
granting leave at full wages to employees attending 
English language classes during working hours will be 
greater than the immediate costs involved. 

In my opinion the union is correct in saying that no 
valid distinction can be drawn between paid leave for 
employees according to the subject being taught at 
various classes of instruction being attended during 
working hours. Of course it is only fair that if the 
Respondent is to be required to pay the equivalent full 
wage rates to employees during absence from work to 
attend English language classes, it should gain some 
realistic benefits also. However, at the same time, I think 
it is fair from the union's point of view that the measure 
of benefit to be received by the Respondent should be 
considered in an appropriate context; after all, full wage 
rates are paid to employees absent from work for a 
number of reasons under the award and the benefits of 
these absences for the Respondent are not always easily 
discovered. 

In my opinion, paid leave of absence from work for 
personal ill health provides a good example for judging 
the fairness of granting paid leave of absence in accor- 
dance with the union's claim, it is probably the case that 
the major benefit for the Respondent from the paid sick 
leave arrangement prescribed in the award is that it 
encourages employees to be absent from work at times 
when they are likely to infect other employees by reason 
of their illness, or they are likely to endanger their 
workmates through lack of concentration at work 
occasioned by their condition. In both of these respects, 
the real benefit for the Respondent can be understood in 
terms of the duty of care owed by the Respondent to its 
employees. But the benefits for the Respondent are not 

immediately quantifiable. While the benefits themselves 
are real they can only be assessed over the long term in 
quite general terms. 

With the advantage of having considered all of the 
documentary and oral evidence in this case, I have come 
to the conclusion that the union's claim should be 
allowed. However, there are three aspects of the evidence 
that have influenced me most in coming to this con- 
clusion and I will deal briefly with each. One of these 
aspects goes to the Respondent's duty of care to its 
employees. Accordingly there is strong ground for 
making a comparison between paid leave of absence for 
employees to attend English language classes and paid 
leave of absence for employees' illnesses. 

First of all, it is conceded that the Respondent will be 
directly advantaged if all of its employees can competent- 
ly communicate in English. Indeed, there is no reason to 
fear that a result reasonably close to the ideal cannot be 
achieved within a few years if all migrant employees with 
non-English speaking backgrounds are encouraged to 
overcome their language difficulties. I am satisfied that 
full payment of wages during attendance at the necessary 
classes during working hours is essential to proper 
encouragement, but I am also satisfied that employees 
who achieve English language competency will 
contribute to the overall efficiency of the Respondent's 
workforce to a degree that will markedly offset the costs 
of the arrangement over the longer term. 

In the second place, throughout its case the union has 
emphasised the obligations imposed on the Respondent 
by reason of the equal employment opportunities policy. 
There is no doubt at all that competency in the English 
language amongst ail of the Respondent's employees is 
essential to the ultimate success of this policy. But the 
policy amounts to a guarantee of equal opportunities for 
all employees and in this context the argument that an 
employee should offset the cost of the statutory duty 
imposed on the Respondent, which is really the alter- 
native expression of the Respondent's argument, is not 
strong. Because of the policy the onus of proof lies on the 
Respondent and the burden is not lessened by the fact 
that costs met by the Respondent by encouraging 
employees to attend English language classes will be 
offset in the longer term by greater employee efficiency. 

Finally, the performance of the duty of care owed by 
the Respondent to each of its employees is most likely 
facilitated if migrant employees from non-English 
speaking backgrounds do attend English language 
classes. This follows because in the range of work 
undertaken by the Respondent an employee may be 
seriously injured or killed through his inability, or that of 
his workmates, to communicate adequately in English. 
In these circumstances the ability of all employees to so 
communicate would be judged to be an essential factor in 
a safe system of work. Furthermore, in determining the 
question of culpability in the case of an employee's 
serious injury or death it would not matter that the 
probability of either event occurring is only small. 
Rather, it would be that a factor essential in the provision 
of a safe system of work was missing. Indeed the 
Respondent's objective must be to remove the possibility 
of serious injury or death altogether. That can be done 
only by providing all that is necessary in a safe system of 
work. Therefore it seems to me to be settled, that it is, at 
least, on the score of the duty of care alone, as much in 
the Respondent's interests as it is in its employees that all 
employees be encouraged to become competent in the 
use of the English language. 

The three aspects of the evidence that I have dealt with 
are the principal issues that cause me to find that the 
benefits that flow to the Respondent are sufficient to 
justify an arrangement, where its employees are paid at 
the equivalent of full wage rates to attend English 
language classes during working hours. Accordingly it is 
my decision that an order should issue along these lines. 
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During the hearing I expressed doubts about the form 
of the order proposed by the union in its claim. I have 
given the matter further consideration and I have con- 
cluded that the order should issue in the terms of the 
claim after all. While the claim appears to be open ended, 
paragraph (b) demands reasonableness between the 
parties in their dealings with each other in achieving a 
satisfactory arrangement. The point is that the provision 
is open to further variation by the Commission. In my 
opinion this factor alone should ensure fair dealing and 
the best possible final arrangement. If ultimately I am 
wrong, the parties will be required to give accounts of 
their behaviour and the Commission's assessment of 
each party's willingness to deal sensibly and realistically 
with the other in seeking a satisfactory arrangement will 
have a bearing on the final outcome. 

The order will now issue in the form of minutes. If a 
speaking to these minutes is required a date will be fixed 
for this purpose, if not the order will be finalised 
operative from today's date. 

Editor's Note: 
Order No. 204 of 1985 is published in 67 WAIGp. 868. 
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Salary 
Per Annum 

$ 
Class 1 — First year  20 383 

Thereafter  21 080 
Class 2 — First year  21 763 

Thereafter    22 446 
Class 3 — First year  23 192 

Thereafter  23 949 
Class 4 — First year  24 737 

Thereafter  25 544 
Class 5 — First year  26 347 

Thereafter  27 154 
Class 6 — First year  28 002 

Thereafter  28 864 
Class 7 — First year  29 714 

Thereafter  31 430 
Class 8 — First year  32 294 

Thereafter  33 144 
Class 9 — First year  34 056 

Thereafter  34 965 
Class 10 — First year  35 934 

Thereafter  36 955 
Class 11 — First year  37 882 

Thereafter  38 851 
2. Renumber subclauses (2) General Officers and (3) 

Professional Officers as subclauses (3) and (4) 
respectively. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

HOSPITAL SALARIED OFFICERS 
(SILVER CHAIN) 

Award No. 38 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 890 of 1986. 

Between Silver Chain Nursing Association Inc, Applicant 
and Hospital Salaried Officers Association of 
Western Australia (Union of Workers), 
Respondent. 

Order. 
HAVING heard Mrs P.E. Bentley on behalf of the 
Applicant and Mr D.P. Hill on behalf of the Respon- 
dent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979, having 
satisfied itself that the terms of the General Order of the 
Commission No. 1195 of 1986, dated 24 April 1987, have 
been complied with, and by consent, hereby orders —• 

That the Hospital Salaried Officers (Silver Chain) 
Award 1980 as amended be further amended in 
accordance with the following Schedule with effect 
from the beginning of the first pay period 
commencing on or after the 10th day of March 1987. 

Dated at Perth this 9th day of July 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
Clause 26.—Salaries: 

1. Immediately after subclause (1) of this clause insert 
the following: 

(2) Administrative Officers: The minimum salary 
of any other such officers shall be in accordance 
with one of the following classes. Any dispute 
arising therefrom shall be referred to the Industrial 
Relations Commission for determination. 

MEAT INDUSTRY 
(WA LAMB MARKETING BOARD) 

Award No. 37 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 314 of 1987. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Western Australian 
Meat Marketing Corporation, Respondent. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
presided over a conference between the abovementioned 
parties on 3 July 1987; and whereas the parties have met 
and conferred and have arrived at agreement on the 
matters in dispute, and have now therefore requested the 
Commission to issue an order in the terms of that agree- 
ment; now therefore, pursuant to the powers contained 
in section 44 (8) (a) of the said Act and all other powers 
therein, the Commission hereby makes the following 
order in the terms of the attached Schedule. 

Dated at Perth this 10th day of July 1987. 

(Sgd.) J.F. GREGOR, 
Commissioner. 

Memorandum of Agreement. 
This Agreement shall be known as the "Western 

Australian Meat Marketing Corporation 38-Hour Week 
Agreement". 

(1) The provisions of this agreement will apply only to 
permanent employees of the Corporation and employees 
designated as seasonal employees engaged after 1 
August, in any killing season. 

[L.S.] 
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(2) Notwithstanding the provisions of Clause 10.— 
Hours of the "Meat Industry (WA Lamb Marketing 
Board)" Award No. 37 of 1981 the ordinary hours of 
work for employees employed by the Western Australian 
Meat Marketing Corporation shall be 38 per week in 
accordance with the following provisions:— 

(a) The ordinary hours will be worked Monday to 
Friday inclusive and will not exceed eight hours 
in any one day. 

(b) Time off will be accrued at the rate of two 
hours for each completed week of service, 
thereby accruing one leisure day for each 20 
working days, excluding Annual and Long 
Service Leave. 

(c) The accrued time will be taken as 12 rostered 
days off per annum to be taken at the direction 
of the employer, either separately, together, or 
in conjunction with annual leave. 

(d) The employer shall give seven days' notice of 
when the rostered days are to be taken except 
where shorter notice is mutually agreed 
between the employer and the employee. 

(e) Any accrued time off not taken will be paid out 
upon resignation or termination. 

(f) Payment for each rostered day off subject to 
this memorandum will be at eight hours 
ordinary time, calculated as 20 per cent of the 
award rate of pay for each classification. 

(g) Workers' Compensation 

(i) where an employee is on workers' com- 
pensation for periods for less than one 
complete 20 day work cycle, such 
employee will accrue towards and be 
paid for the succeeding rostered day off 
following such leave; 

(ii) an employee will not accrue rostered 
days off for periods of workers' com- 
pensation where such periods of leave 
exceed one or more complete 20 day 
work cycles; and 

(iii) where an employee is on workers' com- 
pensation for less than one complete 20 
day work cycle and a rostered day off 
falls within that period, the employee 
will not be re-rostered for an additional 
day off. 

(h) Where an employee is rostered off duty on a 
particular day, he will not be entitled to claim 
either sick leave or bereavement leave in substi- 
tution for the rostered day off. 

(i) Overtime provisions will not apply until after 
eight hours have been worked on each day. 

(3) Trade Offs: The following provisions will apply 
until such time as the award is amended: 

(a) Casual employees, employed on a daily basis, 
will not accumulate credits towards rostered 
days off. 

(b) Any employee who takes a day's unauthorised 
leave without pay will forfeit the two hours 
accumulation for that particular week. 

(c) Wages paid on an hourly basis to casual and 
part-time employees shall be calculated by way 
of a 40 hour divisor. 

(d) The calculation of overtime payments will also 
be by way of a 40 hour divisor. 

(e) Employees of the Spearwood Plant and the 
Robb Jetty Butcher shop to be interchangeable 
between the two plants. 
Employees who are not advised the previous 
day of the employer's requirement for them to 
work at the alternate plant will be provided 
with transport or paid a travelling allowance. 

(f) The starting time for ordinary hours shall not 
be earlier than 6.00 a.m. and the finishing time 
shall not be later than 5.00 p.m. on any day, 
Monday to Friday. 

(g) For "stand alone" overtime worked on 
Saturdays, Sundays or Public Holidays meal 
money shall not be paid unless more than five 
hours' overtime is worked. 

(h) To be entitled to payment for sick leave in 
accordance with the award employees shall 
advise the employer of their inability to attend 
for work, the nature of the illness or injury and 
the estimated duration of the absence. Pro- 
vided that such advice, other than in extra- 
ordinary circumstances, shall be given to the 
employer by 7.45 a.m. on the day of absence. 
Employees failing to provide this advice shall 
forfeit payment for the day's absence. 

(i) Employees shall only be entitled to one day's 
absence per year without a certificate from a 
medical practitioner. 
After one such absence the employer shall 
advise the employee in writing that, the next and 
subsequent absences in that year shall require a 
medical certificate for payment to be made. 

(j) New employees shall not be entitled to one 
day's leave without a medical certificate in the 
first three months of employment. 

(4) The operation of this agreement to be reviewed 
after 31 December 1987 to allow the Corporation and the 
Union to assess the operation and offsets of the 
agreement. 

This Memorandum of Agreement shall operate from 
the first pay on or after 1 July 1987 and shall stay in force 
until 31 January 1988 when the Agreement will be 
reviewed by both parties. 

METAL TRADES (METROPOLITAN PERTH 
PASSENGER TRANSPORT TRUST) 

Award No. 1 of 1974. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 509 of 1987. 

Between Metropolitan (Perth) Passenger Transport 
Trust, Applicant and Australasian Society of 
Engineers, Moulders and Foundry Workers 
Industrial Union of Workers, WA Branch and 
Others, Respondents. 

Order. 
HAVING heard Mr G. A. Wibrow on behalf of the appli- 
cant and Mr A.P. Stafford on behalf of the respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the Commis- 
sion No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Metal Trades (Metropolitan Perth 
Passenger Transport Trust) Award No. 1 of 1974 as 
amended, be further amended in accordance with 
the following Schedule with effect from the 
beginning of the first pay period commencing on or 
after the 2nd day of July 1987. 

, Dated at Perth this 2nd day of July 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 
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Schedule. 
Clause 20. — Special Rates and Provisions: 

Immediately following subclause (7) add new subclause 
(8) Towing Allowance:— 

Towing Allowance — A Tradesman who drives a 
tow truck towing an articulated bus in traffic shall 
be paid an allowance of $2.66 per shift on any shift 
such duties are performed. This allowance shall be 
payable irrespective of the times at which such work 
is performed and is not subject to any premium or 
penalty additions. 

NURSES (PUBLIC HOSPITALS) 
Award No. 6 of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 604 of 1987. 

Between the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Applicant and 
Hon Minister for Health and Others, Respondents. 

Order. 
HAVING heard Ms H. Handmer on behalf of the appli- 
cant and Ms M. Manning on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Nurses' (Public Hospitals) Award No. 6 
of 1968 as varied, consolidated and varied be further 
varied in accordance with the following schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 1st day of July 1987. 

Dated at Perth this 23rd day of June 1987. 

(Sgd.) J.A. NEGUS, 
IL.S.l Commissioner. 

Schedule. 
1. Clause 33.—Special Allowances: Delete this clause 

and insert in lieu the following: 
33.—Special Allowances. 

(1) In addition to the wages prescribed in this 
award, special allowances as set out in this clause 
shall be paid to: 

(a) A nurse holding a post graduate diploma 
obtained from a recognised college of 
nursing, university or college of advanced 
education and required in her 
employment. 

(i) Six months' study $17.60 
(ii) 12 months'study $29.40 

(b) An employee holding a post basic certifi- 
cate endorsed by the Nurses Board of WA 
and required in her employment. 

(i) Six months'study $ 9.80 
(ii) 12 months'study $13.70 

(c) A matron of a hospital where no medical 
practitioner resides within nine miles of the 
hospital $13.30 

(d) A nurse in charge of a clinic for veneral 
diseases $ 8.40 

(e) (i) For the purposes of this award an 
employee is on call when she is 
directed by the employer to remain 
at such a place as will enable the 
employer to readily contact her 
during the hours when she is not 

otherwise on duty. In so determin- 
ing the place at which the employee 
shall remain, the employer may 
require that place to be within a 
specified radius from the hospital, 

(ii) An employee shall be paid 18.75 
per cent of one thirty-eighth of the 
rate prescribed in this award for a 
registered general nurse in her third 
year for each hour or part thereof 
she is on call. 
Provided that payment in accor- 
dance with this paragraph shall not 
be made for any period for which 
payment is made in accordance 
with the provisions of Clause 9.— 
Overtime of this award when the 
employee is recalled to work. 

(Hi) If the usual means of contact 
between the employer and the 
employee on call is a telephone and 
if the employee pays or contributes 
towards the payment of the rental 
of such telephone the employer 
shall pay the employee an amount 
being a proportion of the telephone 
rental calculated on the basis that 
for each seven days on which an 
employee is required to be on call 
the employer shall pay the 
employee one fifty-second of the 
annual rental paid by the employee. 

2. Clause 36.—Wages: Delete only subclause (4) — 
Registered General Nurse, and insert in lieu new 
subclause (4): 

(4) Registered General Nurse — 
Per Week 

1st year 
2nd year 
3rd year 
4th year 
5 th year 
Thereafter 

$372.20 
$384.70 
$401.50 
$419.00 
$432.40 
$447.90 

Provided that a registered general nurse who is in 
charge of a ward, department or floor during the off 
duty period of a charge nurse, in addition to the 
appropriate weekly wage prescribed for the classifi- 
cation of "Registered General Nurse" shall be paid 
an allowance equivalent to the difference between 
the ordinary daily rate of a registered general nurse 
on the thereafter rate and the ordinary daily rate of a 
first year charge nurse. 

For the purpose of this provision, "off duty 
period" shall mean the period of time between the 
termination of duty on one shift and the commence- 
ment of duty on the next succeeding shift. It shall 
not include time off on account of meal breaks, rest 
periods or rostered days off duty. 

PUBLIC AUTHORITIES SALARIES AWARD 1986. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

The Civil Service Association of Western Australia 
Incorporated 

and 
Agriculture Protection Board of Western Australia 

and Others. 
No. PSA 63 of 1986. 
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PUBLIC AUTHORITIES SALARIES AWARD 1986. 
Government Officers Agricultural Industry 

and Others 

COMMISSIONER G.L. FIELDING. 
Perth 8th day of July 1987. 

Award coverage — Award respondency — salary rates 
— increased coverage to include four new classifica- 
tions — Perth Dental Hospital an additional 
Respondent — implement broadbanding rates for 
four new classifications — by consent — Award 
varied. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 

THE COMMISSIONER: This application concerns the 
Public Authorities Salaries Award 1986. In essence the 
parties seek to make the same change in respect of classes 
one to four and the scope as for the Public Service 
Salaries Agreement 1985 (Application PSA 62 of 1986). 
Those amendments therefore now speak for themselves. 

In addition, and perhaps more significantly, the 
Applicant seeks to join officers employed at the Perth 
Dental Hospital to the Award, and as well social trainers 
and group workers, thereby extending its scope. 
Originally it had intended to add a number of other 
statutory authorities to the Award but for various 
reasons, and they are sound reasons, the Association at 
this time does not pursue that part of the Application. By 
reason of the proposal to add the officers of the Perth 
Dental Hospital, social trainers and group workers, there 
needs to be a number of adjustments to Schedules A, B 
and C, which in Schedule A indicates the bodies covered 
by the Award; in Schedule B those not covered by the 
Award and, in Schedule C, the Awards affected by this 
Award. As the Applicant proposes consequential 
amendments to those Schedules and they are self- 
evident, I will not mention them, except in one case. 

Schedule B refers, amongst other things, to the fact 
that it excludes "Salaried Officers employed by the 
Commissioner for Railways as at 1 March 1985". The 
Industrial Relations Act in Part IIA Division 2 defines 
"government officer" to exclude salaried officers 
employed by the Commissioner for Railways. My view is 
that if the words "as at 1 March 1985 are left in the 
Award, it infers that all those who are first employed 
after 1 March 1985 are not excluded from the Award. 
That simply is a consequence which cannot be because 
even officers employed by the Commissioner for 
Railways after 1 March 1985 are not government 
officers. They therefore cannot be covered by this 
Award. To avoid that problem, I have suggested to the 
parties, and they have agreed, that the reference to 1 
March 1985 should come out of Schedule B where it 
applies to railway officers, and so it will be. 

Appearances: 
Mr K.H. Dodd for the Applicant. 
Mr R.B. Farrelly for the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 63 of 1986. 

Between the Civil Service Association of Western 
Australia Incorporated, Applicant and Agriculture 
Protection Board of Western Australia and Others, 
Respondents. 

Order. 
HAVING heard Mr K.H. Dodd on behalf of the Appli- 
cant and Mr R.B. Farrelly on behalf of the Respondents, 
the Commission (constituted by the Public Service 
Arbitrator), pursuant to the powers conferred on it 

under the Industrial Relations Act 1979 having satisfied 
itself that the terms of the General Order of the Commis- 
sion No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Public Authorities Salaries Award 1986 
as amended, be further amended in accordance with 
the following Schedule with effect from the 
beginning of the first pay period commencing on or 
and from the 10th day of March 1987. 

Dated at Perth this 8th day of July 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert in lieu thereof: 
2.—Arrangement. 

1. Title. 
2. Arrangement. 
3. Scope. 
4. Salaries and Salary Ranges. 
5. Amalgamation of Salary Classes. 
6. Salaries. 
7. Salaries — Specified Callings. 
8. Part-Time Employees. 
9. Allowances. 
10. Annual Increments. 
11. Transition. 
12. Contract of Service. 
13. Payment of Salaries. 
14. Copies of Award. 
15. Liberty to Apply. 
16. Term of Award. 

2. Clause 3.—Scope: Delete this clause and insert in 
lieu thereof: 

3.—Scope. 
This Award shall apply to all Government 

Officers eligible for membership of the Civil Service 
Association of Western Australia Inc employed by 
the Public Authorities listed in Schedule A, except 
for those Officers specified in Schedule B, or 
Officers whose salaries or salary ranges are deter- 
mined or recommended pursuant to the Salaries and 
Allowances Act 1975, and who do not occupy 
offices for which the remuneration is determined by 
an Act of Parliament, or is determined or to be 
determined by the Governor pursuant to the pro- 
visions of any Act of Parliament. 

3. Clause 6.—Salaries: In subclause (a) add the 
following immediately after Level 9: 

Class 1 
Class 2 
Class 3 
Class 4 

66 257 
69 871 
73 485 
77 098 

4. Clause 7.—Specified Callings: In subclause (a) add 
the following immediately after Level 9: 

Class 1 
Class 2 
Class 3 
Class 4 

66 257 
69 871 
73 485 
77 098 

5. Clause 7.—Specified Callings: In subclause (e) add 
new paragraphs (iii) and (iv) as follows: 

(iii) Legal Officers — There shall be for the calling 
of Legal Officer an additional salary point 
which shall be the salary applicable to Level 9 
(maximum) plus a special allowance equivalent 
to half the difference between Level 9 
(maximum) and Class 1. 

55451—2 
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(iv) Medical Officer and Psychiatrists — There 
shall be for the callings of Medical Officers and 
Psychiatrists two additional salary points which 
may be used. These salary points shall be: 

(1) The salary applicable to Class 1 plus a 
special allowance equivalent to half the 
difference between Class 1 and Class 2. 

(2) The salary applicable to Class 2 plus a 
special allowance equivalent to half the 
difference between Class 2 and Class 3. 

6. Insert a new Clause 13 as follows: 
13.—Payment of Salaries. 

(i) Salaries shall be paid fortnightly but, where the 
usual pay day falls on a Public Service holiday, 
payment shall be made on the previous working 
day. 

(ii) A fortnight's salary shall be computed by 
dividing the annual salary by 313 and 
multiplying the result by 12. 

(iii) The hourly rate shall be computed as one 
seventy-fifth of the fortnight's salary. 

7. Clause 13.—Copies of Award: Renumber this 
clause as Clause 14. 

8. Clause 14.—Liberty to Apply: Renumber this 
clause to Clause 15. 

9. Clause 15.—Term of the Award: Renumber this 
clause-as Clause 16. 

10. Schedule A: Add the following to the list of 
respondents: 

Perth Dental Hospital. 
11. Schedule B: Delete this Schedule and insert in lieu 

thereof: 
Supervisory staff employed by the Country High 

Schools Hostels Authority and employed in accor- 
dance with the provisions of Agreement No. 15 of 
1980. 

Employees of the Hon Minister for Education 
employed as Schools Support Staff and who are 
covered by the provisions of the Education Depart- 
ment Ministerial Officers Salaries Allowances and 
Conditions Award No. 5 of 1983 as amended by 
PSA No. 677 of 1985. 

Employees of any Public Authority covered by an 
Award to which the Federated Clerks Union of 
Australia, WA Branch is a party as at 1 March 1985. 

Employees of any Public Authority or Hospital to 
which the Hospital Salaried Officers Association of 
Western Australia is a party as at 1 March 1985. 

Employees of any Public Authority covered by an 
Award of the Australian Conciliation and Arbitra- 
tion Commission. 

Salaried Officers employed by the Metropolitan 
Transport Trust covered by an award to which the 
MTT Salaried Officers Association is a party as at 1 
March 1985. 

Salaried Officers employed by the Commissioner 
for Railways. 

Employees of Perth Dental Hospital other than 
Dentists and Dental Therapists. 

Dental Clinic Assistants employed by Perth 
Dental Hospital and Hon Minister for Health. 

Communications Systems Officers employed by 
the Western Australian Fire Brigade Board. 

12. Schedule C: Add to this Schedule the following: 
Social Trainers (Division for the Intellectually 

Handicapped, Mental Health Services) Salaries, 
Allowances and Conditions Agreement No. 7 of 
1982 as amended and consolidated, Clause 5.— 
Salaries and Salary Ranges, Clause 6.—Increments. 

Perth Dental Hospital Dentists Salaries 
Agreement 1982, No. 12 of 1982. 

Department for Community Welfare Institution 
Officers Salaries Award 1980, No. 10 of 1980. 

PUBLIC SERVICE MOTOR VEHICLE 
ALLOWANCES CONSOLIDATED AWARD 1986 

No. 13 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

The Civil Service Association of Western Australia 
Incorporated 

and 
Public Service Board. 
No. PSA 188 of 1987. 

PUBLIC SERVICE MOTOR VEHICLE 
ALLOWANCES CONSOLIDATED AWARD 1986 

No. 13 of 1976. 
Public Servants State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
Perth 10th day of July 1987. 

Allowances — vehicle allowance — increased vehicle and 
insurance costs et al — parties agreed on rates — 
operative date argued — Award varied. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: This is an application to 
amend the Public Service Motor Vehicle Allowances 
Consolidated Award of 1986. The application seeks only 
to adjust the rates prescribed under that Award which by 
and large provide public servants with reimbursement for 
using their own motor vehicles in the course of their 
employment. 

Normally changes of this nature to this Award are 
uncontroversial. That has not turned out to be the case 
on this occasion because, to say the least, the adjust- 
ments sought are somewhat larger than the usual. That is 
because, for the first time since 1983, the Applicant and 
indeed the parties, I think it is fair to say, but certainly 
the Applicant have taken the course of reviewing the 
values and figures on which the formula is based to arrive 
at the rates in question. Since 1983 there have been 
dramatic increases in, amongst other things, the cost of 
motor vehicles and motor vehicles insurance, to say 
nothing of the cost of petrol and the like. 

Since the formula takes into account, amongst other 
things, the replacement cost of vehicles, the cost of 
comprehensive insurance, the cost of tyres, the cost of 
repairs and other general costs, apart from petrol, this 
review has resulted in the increase of which I have 
spoken. Initially the Crown objected to the application 
on the grounds that it now sees the formula established 
by arbitration in 1976,1 think, as being inappropriate. It 
sought an adjournment in order that it might challenge 
the veracity of the formula. For reasons which do not 
now matter, that application was refused. My view at the 
time, and one now accepted by the Crown, is that the 
formula having been established by arbitration, it is for 
the Crown to bring an application to seek to amend the 
formula. Given the knowledge the Crown has had of this 
application, it has had ample time to make a claim. It has 
not done that and so it is that the matter has proceeded. 

The Crown now, whilst not resiling from its reserva- 
tion about the formula, accepts that the amounts claimed 
by the Applicant on this occasion are properly arrived at 
in accordance with the formula. The only question 
before me now is the operative date for the changes. The 
Applicant seeks an operative date of 1 March but since 
the application was filed after that, on 16 March, it 
acknowledges that 16 March or thereabouts is the earliest 
date from which the changes can operate. It seeks a 
March operative date because it says that in December 
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last year, when the Award was amended quite sub- 
stantially, it was done by both parties in the knowledge 
that there would be a review of the values and figures 
used in the formula to bring them up to date. That review 
took place and, informally at least, agreement was 
reached around March or earlier. More than that, the 
figures used to arrive at the new rates all pre-date March. 
In some cases they are quite old, 1986 figures if not 
earlier. Most, as I say, are around about January or 
February of this year. So really the Applicant infers, 
without saying, that the rates are already somewhat out 
of date and therefore a March date is the most 
appropriate. 

The Crown, on the other hand, says that the operative 
date should be 1 July. The Award, it says, operates on a 
fiscal year and therefore, 1 July, being the commence- 
ment of a new fiscal year, is an appropriate date. As well 
it says that there would be administrative problems which 
could be avoided if 1 July was taken to be the operative 
date. 

I do not find the matter altogether easy because I am 
aware that late last year, when the substantial amend- 
ments were last made to this Award, it was on the basis 
that there would be a review of the rates and that review 
has obviously taken place. More than that it seems, 
informally at least, that agreement was reached about it. 
So there is a lot to be said for the Association's view of 
the matter. 

Nonetheless I think, reflecting upon it, that the most 
appropriate and certainly the best course is to fix an 
operative date as at 1 July 1987 and that is what I propose 
to do. I come to that conclusion, briefly, because it has to 
be acknowledge that the Award, by its terms, does 
operate on a fiscal year. That is reflected in the definition 
provisions and was reflected in the transitional 
provisions which were made late last year when the 
Award was amended. It has to be acknowledged that 
what has taken place on this occasion is a wholesale 
review of the values and costs on which the formula is 
based. It is not just a simple ongoing review of the kind 
envisaged by Clause 11 — that which depends principally 
on the cost of petrol and the like and which can readily be 
adjusted quarterly or whenever. 

I think, given the wholesale nature of the review, that 
it is not inappropriate and certainly more appropriate 
than any other course, that the new rates start at the 
beginning of a financial or fiscal year, that being the 
basis on which the Award is erected. Furthermore, 
though Mr Manning makes light of the administrative 
processes necessary to make retrospective payments, it 
has to be acknowledged also, that if the amendments 
were to operate from the beginning of the financial year, 
those administrative changes would be not necessary. 
Thus, for those brief reasons, the amendments should be 
made with effect from i July last, and so it will be. 

Appearances: 
Mr R.J. Manning for the Applicant. 
Miss S. Majewski for the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 188 of 1987. 

Between Civil Service Association of Western Australia 
Incorporated, Applicant and Public Service Board, 
Respondent. 

Order. 
HAVING heard Mr R.J. Manning on behalf of the 
Applicant and Miss S. Majewski on behalf of the 
Respondent, the Commission, constituted by the Public 
Service Arbitrator, pursuant to the powers conferred on 
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it under the Industrial Relations Act 1979, having satis- 
fied itself that the terms of the General Order of the 
Commission No. 1195 of 1986, dated 24 April 1987, have 
been complied with, hereby orders — 

That the Public Service Motor Vehicle Allowance 
Consolidated Award 1986 as amended be further 
amended in accordance with the following Schedule 
with effect on and from the 1st day of July 1987. 

Dated at Perth this 10th day of July 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Schedule 1 — Motor Car: Delete this Schedule and 

insert in lieu the following: 
Schedule 1 — Motor Car. 

Engine Displacement 
Area and Details (in cubic centimetres) 

Over Over 1600cc 
Rate per kilometre 260Qcc 1600cc and 

2600cc Under 
Metropolitan Area: 
First 4000 kilometres 71.0 60.6 54.0 
Over 4000 up to 8000 kilometres 31.2 26.9 24.2 
Over SOCK) up to 16000 kilometres 18.0 15.6 14.3 
Over 16000 kilometres 25.9 21.9 19.5 
South West Land Division: 
First 4000 kilometres 72.5 62.0 55.3 
Over 4000 up to 8000 kilometres 32.1 27.7 25.0 
Over 8000 up to 16000 kilometres 18.6 16.3 14.8 
Over 16000 kilometres 26.5 22.4 19.9 
North of 23.5 degrees South 
Latitude 
First 4000 kilometres 81.5 69.9 62.6 
Over 4000 up to 8000 kilometres 35.3 30.5 27.6 
Over 8000 up to 16000 kilometres 20.0 17.4 15.9 
Over 16000 kilometres 23.0 19.8 17.1 
Rest or State: 
First 4000 kilometres 75.6 64.6 57.5 
Over 4000 up to 8000 kilometres 33.4 28.8 25.9 
Over 8000 up to 16000 kilometres 19.3 16.8 15.4 
Over 16000 kilometres 24.3 21.0 19.0 

2. Schedule 2 — Motor Car: Delete this Schedule and 
insert in lieu the following: 

Schedule 2 — Motor Car. 
Engine Displacement 

Area and Details (in cubic centimetres) 
Over Over 1600cc 

Rate per kilometre 2600cc 1600cc- and 
2600cc Under 

Metropolitan Area 34.5 29.7 26.7 
South West Land Division 35.5 30.6 27.5 
North of 23.5 degrees South 
Latitude 39.2 33.8 30.5 
Rest of the State 36.9 31.7 28.5 

3. Schedule 3 — Motor Cycle: Delete this Schedule 
and insert in lieu the following: 

Schedule 3 — Motor Cycle. 
Distance Travelled During a Year 
on Official Business Rate 

Cents per kilometre 
Rate per kilometre 12.1 
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PUBLIC SERVICE OVERTIME 
Award No. PSA 10 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

The Civil Service Association of Western Australia 
Incorporated 

and 
The Public Service Board. 

No. PSA 43 of 1986. 

PUBLIC SERVICE OVERTIME AWARD 1978. 
Public Servants State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
Perth 29th day of July 1987. 

Allowances — additional work time allowance — pay- 
ment for travelling time claimed — flow-on 
potential — claim not justified — dismissed. 

Reasons for Decision. 
THE COMMISSIONER: The Applicant seeks to amend 
the Public Service Overtime Award 1978 to provide that 
all public servants who are required to make a special trip 
between home and the work place in order to perform 
overtime work should be paid for the period of travel at 
overtime rates. In the case of officers whose overtime is 
contiguous with the officers' ordinary time any travelling 
time in excess of that normally taken travelling between 
home and the officers' headquarters should also be paid 
at overtime rates. 

In essence, the Applicant says that all its claim seeks to 
do is put beyond doubt what the Award now provides, or 
was always intended to provide. Its proposal is thus one 
of form, rather than of substance. The need for this 
exercise has arisen because the Department of Agricul- 
ture comparatively recently has terminated its long 
standing practice of reimbursing agricultural inspectors 
engaged at overseas entry points to this State, who work 
overtime on the basis of the formula sought by the 
Applicant on this occasion. That practice, it seems, was 
limited to inspectors in the Department of Agriculture, 
and not one universally applied within the Public Service 
or within the Department. Indeed, the practice in the 
Department was terminated as the result of advice from 
the Public Service Board that the practice was not con- 
sistent with the Award. 

The Respondent says that the Applicant's proposal is 
revolutionary and not justified on merit nor permitted by 
the Commission's wage and condition fixing Principles. 
It says, that if made, the amendment would not only 
enable all public servants to receive a benefit to which 
they are not now entitled, but would give them a benefit 
in excess of a Commission standard, and one which is 
contrary to the established principle of requiring 
employees to find their way to work in their own time. 
Furthermore, the Respondent denies that it was ever 
intended that the Award should operate in the way in 
which the Applicant contends. If the claim were granted 
it would produce inconsistencies within the Award which 
would defeat the concept upon which it was erected. 

The Award, as the Respondent claims, categorises 
overtime into four categories and treats each differently, 
based on the degree of inconvenience caused to the 
employee as the result of the overtime. Overtime worked 
at headquarters, with prior notice, is dealt with by Clause 
5 (f) of the Award, which provides for a minimum 
payment of three hours without consideration of travel- 
ling time. Overtime worked away from an officer's usual 
headquarters, with prior notice, is dealt with in subclause 
5 (h), which provides that in addition to the minimum 
payment, travelling time in excess of that normally taken 
travelling between home and headquarters is to be 
included in the overtime and paid as such, except where 

the place of work is in excess of 50 kilometres from the 
headquarters, in which case the extra time is to be taken 
as time off in lieu. Overtime performed as the result of an 
officer being on call is dealt with by Clause 7 of the 
Award. In that case there is no minimum payment, but in 
calculating the period of overtime travelling time is 
included. Finally, the Award, by Clause 8, deals with 
overtime performed in an emergency, that is, where no 
prior notice of any kind is given to the officer concerned, 
in which case there is both a minimum payment and the 
inclusion of travelling time within the period of overtime. 

It is abundantly clear from the evidence of Mr Seal, 
currently the Executive Officer, Personnel and Manage- 
ment Services within the Department of Agriculture, that 
the Award was never intended to operate in the way in 
which it was previously applied by the Department. Mr 
Seal is in a special position in this regard for he previously 
worked as an industrial officer for the Applicant. From 
1979 until 1983 he was the officer with responsibility for 
overtime claims made in the name of the Applicant. He 
has an intimate working knowledge of the Award, and its 
predecessor, the Public Service Overtime Agreement 
1973, particularly the provisions now in question. The 
relevant provisions were first enacted in the 1973 
Agreement, following a dispute arising out of the over- 
time requirement imposed on mortuary technicians. 
They are frequently called to work in the distant parts of 
the State away from their headquarters in the metropoli- 
tan area, so that the question of travelling time became a 
key factor when reviewing their overtime entitlements. 
Mr Seal's testimony was that the relevant provisions were 
based on the premise "that it was an employee's 
responsibility to get to work, but once the employer 
required him to work at some place other than his normal 
headquarters, then he was providing an additional 
burden upon that individual and that should be compen- 
sated". What is currently written in the Award clearly 
reflects such a premise. In addition, he testified that in 
1978, when the current Award was made, the Applicant 
unsuccessfully sought a change in similar terms to that 
sought by it on this occasion. It is now a matter of record 
that the Public Service Arbitrator then thought such a 
change would produce an inconsistency in the Award 
and rejected it [see re Public Service Overtime Award 
1978 (1978) 58 WAIG 913, 915], In essence, the incon- 
sistency is, that those recalled work overtime in an 
emergency and hence without notice would be no better 
off than those who are required to work overtime as a 
regular incident of their work and hence, with prior 
notice. 

In my opinion, it follows that the claim should fail. It 
is based on a false premise. Contrary to the Applicant's 
assertion it is apparent that the Award does accurately 
record that which it was intended to record. Moreover, 
given the constraints imposed upon the Commission by 
its wage and condition fixing Principles, both as they 
were in November 1986 when the claim was lodged, and 
as they currently are, it is difficult to see how the claim 
could succeed, if only because of the potential for flow- 
on. It is fair to observe that as a general rule awards of 
this Commission do not include within the period of 
overtime the time taken in travelling between an 
employee's residence and the place of work. If a different 
standard was established for the Public Service it would 
clearly have potential to be used by others as a bench- 
mark for a change in their conditions. Furthermore, the 
claim is inconsistent with the established general rule that 
it is the responsibility of employees to find their way to 
work in their own time. There are obviously good 
reasons for that. An employee chooses where he lives and 
this is not normally a matter in which his employer 
participates. It is a domestic matter for each individual 
employee and the employer should not be affected by it 
either directly or indirectly. The rule has been repeatedly 
endorsed by this Commission and by other tribunals with 
a like jurisdiction elsewhere in the nation. As far as this 
Commission is concerned, the rule was reaffirmed by the 
Commission in Court Session in State Electricity 
Commission of Western Australia v. Coastal District 
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Committee Amalgamated Engineering Union Associa- 
tion of Workers (1967) 47 WAIG 819 wherein some of 
the well-known statements of the rule were referred to at 
length [see too West Australian Prison Officers' Union 
of Workers v. Chief Secretary for the State of Western 
Australia (1984) 64 WAIG 1780, 1782], 

For the foregoing reasons, the claim will be dismissed. 

Appearances: 
Mr R.J. Manning on behalf of the Applicant. 
Mr B.A. Warner on behalf of the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 43 of 1986. 

Between the Civil Service Association of Western 
Australia Incorporated, Applicant and the Public 
Service Board, Respondent. 

Order. 
HAVING heard Mr R.J. Manning on behalf of the 
Applicant and Mr B.A. Warner on behalf of the 
Respondent, the Commission, constituted by the Public 
Service Arbitrator, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 having satis- 
fied itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 23 July 1986, have 
been complied with, and.by consent, hereby orders — 

That the Public Service Overtime Award 1978 as 
amended be further amended in accordance with the 
following Schedule with effect on and from the 1st 
day of November 1985. 

Dated at Perth this 29th day of July 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 2.—Scope: Delete this clause and insert in 

lieu:— 
2.—Scope. 

This Award shall apply to all officers and 
temporary employees, employed under the pro- 
visions of the Public Service Act 1978-84, whose 
officers are not included in the Special Division of 
the Public Service. 

2. Clause 4.—Definitions: Delete the definitions 
"Prescribed Hours of Duty" and "Public Service 
Holiday" and insert in lieu:— 

Prescribed Hours of Duty shall mean the hours of 
duty prescribed in Administrative Instructions made 
pursuant to the Public Service Act 1978-84. 

Public Service Holiday means the days mentioned 
in section 59 (5) of the Public Service Act 1978-84 
and in Regulation 12 made hereunder. 

3. Clause 7.—On Call: Delete subclause (a) and insert 
in lieu:— 

(a) An officer who is authorised by the 
Permanent Head, or by a duly authorised Senior 
Officer, to hold himself on call during his period off 
duty, shall be paid an allowance in accordance with 
the following formula for each hour or part thereof 
they are on call. 
Level 2/4 Laboratory Technologist Minimum x  !  x 18/75 37.5 100 

Provided that payment in accordance with this 
paragraph shall not be made with respect to any 
period for which payment is made in accordance 
with the provisions of Clause 5.—Overtime, of this 
Award when the worker is recalled to work. 

4. Clause 9.—Excess Travelling Time: Delete all 
words before subclause (a) of this clause and insert in 
lieu:— 

An officer eligible for payment of overtime in 
accordance with subclause (j)> paragraph (i) of 
Clause 5.—Overtime who is required to travel on 
official business outside normal working hours and 
away from usual headquarters shall be granted time 
off in lieu of such actual time spent in travelling at 
equivalent or ordinary rates on weekdays and at 
time and one half rates on Saturdays, Sundays and 
Public Service Holidays, otherwise than during pre- 
scribed hours of duty, provided that — 

5. Clause 10.—Special Conditions: Delete this clause 
and insert in lieu:— 

10.—Special Conditions. 
(a) Leave is reserved to the Association to apply 

to the Public Service Arbitrator in respect of a 
specific occupational group covered by the 
provisions of this Award. 

(b) Any group of officers whose duties necessarily 
entail special conditions of employment shall not be 
subject to the prescribed hours of duty as defined in 
Clause 4.—Definitions of this Award if the Board so 
determines. Provided, however, that such a deter- 
mination shall not abrogate the right of the Associa- 
tion to make a claim or claims on behalf of such a 
group. 

PUBLIC SERVICE SALARIES 
Agreement No. PSA AGS of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

The Civil Service Association of Western Australia 
Incorporated 

and 
Public Service Board. 
No. PSA 62 of 1986. 

PUBLIC SERVICE SALARIES AGREEMENT 1985. 
Public Servants State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
Perth 8th day of July 1987. 

Award coverage — salary rates — increased coverage to 
include four new classifications — implementation 
of broadbanding rates for these classifications — by 
consent — Award varied. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: Application PSA 62 of 1986 
seeks to amend the Public Service Salaries Agreement 
1985, principally to insert into it four new classifications, 
being designated to Classes One, Two, Three and Four. 
Those classes equate with or certainly have their genesis 
in the old A-I-12 to A-I-15 classifications, which in a 
sense, I think it is fair to say, were tied, at least so far as 
the salary remuneration levels were concerned, with 
offices in the Special Division of the Public Service. 
When the Salaries Agreement was enacted last year it 
rendered these people without award coverage because it 
had as its maximum classification level a Level 9 in part 
equated to the old A-I-ll salary level. The parties now 
seek to remedy that and include in the Agreement the 
four new classes in the way in which I have indicated. 

They also seek to amend the scope of the Agreement to 
put beyond any doubt the fact that though the salary 
levels of Classes One to Four might in some indirect way 
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be linked to the salary levels fixed for special division 
officers, whose salaries are fixed by the Salaries and 
Allowances Tribunal, they were not to be excluded from 
the scope of this Agreement. I am not sure that the scope 
clause the parties have come up with does that, but in any 
event they are clear in their own minds as to what they 
want it to do. My view of the clause is that as it is now 
written it would not have excluded those who fall within 
or those who it is proposed would come within Classes 
One to Four since the Salaries and Allowances Tribunal 
does not fix their salary levels nor recommend what their 
salary levels should be; it is simply that there was a nexus 
between these salary rates and those which were fixed by 
the Salaries and Allowances Tribunal. 

What I think the proposed amendment to the scope 
does now is indicate that those who occupy offices for 
which a salary is either fixed by an Act of Parliament or 
determined by the Governor are to be excluded from the 
operation of this Agreement, and clearly that must be 
done. If that is all the scope clause achieves then I think it 
can be left in its present form and I do not propose to say 
anything more than 1 have already said about it. 

As to the remaining adjustments to the Agreement 
they simply reflect previous arrangements under the old 
Public Service salary structure as it was prior to broad- 
banding. They do not provide any additional income or 
remuneration for the officers concerned and clearly do 
not offend the Principles and I do not think anything 
needs to be further said about that matter. 

The remaining change to the Agreement is to specify a 
method of calculation for the payment of salaries. That 
simply recognises what is already substantially in 
practice. Again it is a simple, technical amendment and I 
am prepared to accede to the application. 

Appearances: 
Mr K.H. Dodd for the Applicant. 
Mr R.B. Farrelly for the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 62 of 1986. 

Between Civil Service Association of Western Australia 
Incorporated, Applicant and Public Service Board, 
Respondent. 

Order. 
HAVING heard Mr K.H. Dodd on behalf of the Appli- 
cant and Mr R.B. Farrelly on behalf of the Respondent, 
the Commission, constituted by the Public Service 
Arbitfator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Public Service Salaries Agreement 1985 
as amended be further amended in accordance with 
the following Schedule with effect from the 
beginning of the first pay period commencing on 
and from the iOth day of March 1987. 

Dated at Perth this 8th day of July 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert in lieu thereof: 
2.—Arrangement. 

1. Title. 
2. Arrangement. 
3. Scope. 

4. Adjustments of Salaries. 
5. Amalgamation of Salary Classes. 
6. Salaries. 
7. Salaries — Specified Callings. 
8. Part-Time Employees. 
9. Allowances. 
10. Annual Increments. 
11. Transition. 
12. Payment of Salaries. 
13. Copies of Agreement. 
14. Term of Agreement. 

2. Clause 3.—Scope: Delete this clause and insert in 
lieu thereof: 

3.—Scope. 
This Agreement shall apply to all officers 

employed under and within the meaning of the 
Public Service Act 1978 who do not occupy offices 
for which the remuneration payable is determined 
or recommended pursuant to the Salaries and 
Allowances Tribunal Act 1975 and who do not 
occupy offices for which the remuneration is deter- 
mined by an Act of Parliament, or is determined or 
to be determined by the Governor pursuant to the 
provisions of any Act of Parliament. 

3. Clause 6.—-Salaries: In subclause (a) add the follow- 
ing immediately after Level 9: 

Class 1 66 257 
Class 2 69 871 
Class 3 73 485 
Class 4 77 098 

4. Clause 7.—Salaries — Specified Callings: In sub- 
clause (a) add the following immediately after Level 9: 

Class 1 66 257 
Class 2 69 871 
Class 3 73 485 
Class 4 77 098 

5. Clause 7.—Salaries — Specified Callings: In sub- 
clause (e) add new paragraphs (iv) and (v) as follows: 

(iv) Legal Officers — there shall be for the caOing 
of Legal Officer an additional salary point 
which shall be the salary applicable to Level 9 
(maximum) plus a special allowance equivalent 
to half the difference between Level 9 
(maximum) and Class 1. 

(v) Medical Officers and Psychiatrists — there 
shall be for the callings of Medical Officers and 
Psychiatrists two additional salary points which 
may be used. These salary points shall be: 

(1) The salary applicable to Class 1 plus a 
Special Allowance equivalent to half the 
difference between Class 1 and Class 2. 

(2) The salary applicable to Class 2 plus a 
Special Allowance equivalent to half the 
difference between Class 2 and Class 3. 

6. Insert a new Clause 12 as follows: 
12.—Payment of Salaries. 

(i) Salaries shall be paid fortnightly but, where the 
usual pay day falls on a Public Service holiday, 
payment shall be made on the previous working day. 

(ii) A fortnight's salary shall be computed by 
dividing the annual salary by 313 and multiplying 
the result by 12. 

(iii) The hourly rate shall be computed as one 
seventy-fifth of the fortnight's salary. 

7. Clause 12.—Copies of Agreement: Renumber this 
clause as Clause 13. 

8. Clause 13.—Term of Agreement: Renumber this 
clause as Clause 14. 
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RAILWAY EMPLOYEES 
Award No. 18 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 699 of 1987. 

Between Western Australian Government Railways 
Commission, Applicant and Australian Railways 
Union of Workers West Australian Branch, 
Respondent. 

Order. 
HAYING heard Mr F.M. Hodgins on behalf of the 
Applicant and Mr R.C. Wells on behalf of the Respon- 
dent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979, and being 
satisfied that the terms of the General Order of the 
Commission No. 1195 of 1986, dated 24 April 1987 have 
been complied with, and by consent, hereby orders — 

That the Railway Employees Award 1969 No. 18 
of 1969 as amended, be further amended in accor- 
dance with the following Schedule, in respect of 
items 58 (c) and 78 (b) with effect from the 
beginning of the first pay period commencing on or 
after the 1st day of June 1987, and in respect of item 
141 with effect from the beginning of the first pay 
period commencing on or after the 28th day of July 
1987. 

Dated at Perth this 30th day of July 1987. 

(Sgd.) O.K. SALMON, 
[U.S.] Commissioner. 

Schedule. 
Clause 44.—Wages: Delete item 58 (c) and insert in 

lieu the following, amend item 78 (b) and add new item 
141 (h) as follows:— 

ABC 
58. Trackman: 

(c) Leading 325.20 329.60 334.80 
78. Carpenter: 

(b) Allowance provided for Carpenter in 
Charge District Headquarters (CE 
Branch) for responsibility and supervision 
amended to read $26.70 per week. 

ABC 
141. Driver: 

(h) Container 
Handling 
Machine 364.30 369.80 375.50 

SALT PRODUCTION AND PROCESSING — 
DAMPIER SALT (OPERATIONS) PTY LTD — 

DAMPIER AND LAKE MACLEOD 
Award No. All of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 80 of 1987. 

Between Dampier Salt (Operations) Pty Limited, 
Applicant and the Australian Workers' Union, 
West Australian Branch, Industrial Union of 
Workers and Others, Respondents. 

Order. 
HAVING heard Mr G.D. McKenzie on behalf of the 
applicant and Mr N. Cinquina on behalf of the respon- 
dents, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979, 

having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986 
have been complied with and by consent, hereby 
orders — 

That the Salt Production and Processing — 
Dampier Salt (Operations) Pty Ltd — Dampier and 
Lake MacLeod Award 1984 as amended, be further 
amended in accordance with the following Schedule 
with effect on and from the 16th day of February 
1987. 

Dated at Perth this 24th day of June 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 

Section A. 

1.—Title. 
This Award shall be known as the Salt Production and 

Processing — Dampier Salt (Operations) Pty Limited — 
Dampier and Lake MacLeod Award 1984 — as 
amended. 

Insert new subclause 
2(Z). — Arrangement. 

Part 1. 
Preamble 
Section A 

1(Z). Title. 
2(Z). Arrangement. 
3(Z). Term. 
4. Area and Scope. 
5(z). Definition. 
6(z). Contract of Employment. 
7(z). Job Redundancy and Retrenchment of 

Employees. 
10(Z). Temporary Employees. 
15(Z). Industrial Relations Procedures. 

Section B 
20(z). Travelling on Engagement and 

Termination. 
21(Z). Union Training. 
22(z). Cyclone Interruption. 
23(z). Wet Weather Interruption. 
24(z). Site Inaccessibility. 
25(z). Essential Services. 
26(z). Utilisation of Contractors. 
27(z). Higher Duties. 
28(z). Hours. 
29(z). Overtime. 
31(z). Public Holidays. 
32(z). Annual Leave. 
33(z). Absence Through Sickness. 
34A(Z). Special Leave — General. 
36(z). Protective Equipment and Toxic 

Substances. 
37(z). Supply of Footwear. 
38(Z). Supply of Clothes. 
39(Z). Location Allowance. 
40(Z). Annual Leave Travel Assistance. 
41 (Z). Wages and Classifications. 
42(z). Service Payments. 
43(z). Special Rates and Provisions. 
47(z). Housing Subsidy. 
48(Z). Travelling Allowance — Lake MacLeod. 
49(Z). Accommodation Charges — Dampier. 
50. Airconditioning Subsidy — Dampier. 

Part 2. 
Schedule I (z) — Long Service Leave. 
Schedule II (z) — Sickness and Accident Scheme. 
Schedule III — Amendments Applicable to AWU only. 
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Note Clause numbering: 
"Z" is used to denote a complete or almost complete 

clause change from the current Award. 
"z" is used to denote a subclause change. 

Insert new subclause 
3(Z).—Term. 

(1) This Award comes into operation on or after 1 July 
1984 and continues in operation until 30 June 1988. 

(2) (a) The following allowances shall be paid at Lake 
MacLeod at the same rate as at Dampier effective the 
first full pay period on or after 1 July 1986: 

Clause 42 (a) (Z).—Service Payments. 
Clause 43 (12).—Catering Allowance 
Clause 47 (1) (Z).—Housing Subsidy 

(b) The following amended sections shall become 
effective the first full pay period on or after 17 November 
1986: 

Preamble 
Clause 6.—Contract of Employment 
Clause 7.—Job Redundancy and Retrenchment of 

Employees 
Clause 15.—Industrial Relations Procedures 
Clause 28.—Hours [Deletion of Meal Allowance 

28 (3) (b) (ii)] 
Clause 33.—Absence Through Sickness 
Clause 38.—Supply of Clothes 
Clause 39.—Location Allowance 
Clause 40.—Annual Leave Travel Assistance 
Clause 43.—Special Rates and Provisions 
Clause 48.—Travelling Allowance — Lake 

MacLeod 
Schedule II — Sickness and Accident Scheme 

(c) Clause 43 (18Z).—Special Rates and Provisions — 
Charge Hand Allowance shall become effective 21 July 
1986. 

(3) Leave is reserved to the parties to apply for a 
reopening of the Award in relation to any matters of 
substantial merit which may arise, and if such applica- 
tion is refused by either party, the matter may be referred 
to the Western Australian Industrial Relations Commis- 
sion for determination. 

(4) The provisions of the Award and any amendments 
thereto shall continue to apply until such time as it is 
replaced by another Award. 

4.—Area and Scope. 
(1) This Award shall apply to employees employed in 

or in connection with the production (by solar process), 
brine handling, harvesting, processing, hauling and 
shipping (including work carried out on Company 
owned wharf facilities) of salt and work incidental 
thereto, and in any classification mentioned in this 
Award in the area occupied and operated upon by 
Dampier Salt (Operations) Pty Limited — Dampier and 
Lake MacLeod Divisions, and, 

(2) Is restricted in its operation to the area of the State 
between the 18th and 26th parallel of South Latitude. 

(3) Provided that clauses and subclauses designated 
with suffix Z shall only apply to employees engaged 
pursuant to the provisions of this Award applicable to 
the AWU. 

Insert new subclause 
5.—Definitions. 

(1Z) General: In this Award, unless a contrary 
intention is apparent from the context: 

"Parties" means the Unions signatory to this Award 
on the one part and the Company on the other part. 

"Employer" means the Company party to this 
Award. 

"Union" means the Union's signatory to this Award 
as listed below; 

"AWU" Australian Workers' Union (West 
Australian Branch) Industrial Union of Workers. 

"Union Representative" means the shop steward or 
Union Representative: 

(a) who has been appointed in accordance with the 
rules of the relevant union, to represent fellow 
employees employed at Dampier or Lake 
MacLeod; 

(b) who has been accredited by the union; 
(c) whose accreditation has been notified to the 

employer by the union in writing; and 
(d) subject to provisions (a), (b) and (c) the union 

representative shall be recognised as such by the 
employer. 

"Convenor" means the Senior Union Representative 
or Senior Shop Steward: 

(a) who has been appointed as such in accordance 
with the custom of the relevant union; 

(b) who has been accredited by the union; and 
(c) whose accreditation has been notified to the 

employer by the union in writing, and, in the 
absence of the Convenor, means the accredited 
deputy. 

"Employee" means a person of either sex who has 
signed a Contract of Employment with the employer. 

"Temporary Employee" means an employee whose 
term of employment exceeds two weeks but not more 
than four months or such other period as agreed between 
the parties. 

"Junior Employee" means an employee who has not 
attained the age of 18 years and who is not an apprentice. 

"Commission" means the Western Australian 
Industrial Relations Commission. 

Insert new subclause 
6.—Contract of Employment. 

(1Z) (a) A contract of employment to which this 
Award applies may be terminated in accordance with the 
provisions of this clause and not otherwise but this 
subclause does not operate so as to prevent any party to a 
contract from giving a greater period of notice than is 
hereinafter prescribed nor to affect an employer's right 
to dismiss an employee without notice for misconduct. 

(b) The employer has the right to discipline an 
employee for a misdemeanour by means other than 
dismissal but only in accordance with the provisions of 
Clause 15 (Z) Industrial Relations Procedure. 

Insert new subclause 
(7Z) The employer is under no obligation to pay for 

any day or part thereof not worked, upon which the 
employee is required to be present for duty, except where 
this Award makes specific provisions for payment of 
such absence. 

Insert new subclause 
(10Z) (a) (i) Where an employee seeks leave to be 

absent from work outside the provisions of the 
"Absence Through Sickness" and "Special 
Leave" clauses, the employee shall make prior 
arrangements with the employer. 

(ii) Where circumstances prevent this from being 
done, the employee shall notify the department 
in which that employee is employed of the 
nature of the inability to attend work on that 
day or shift. 
This notification shall be given prior to the start 
of the shift or as soon as possible thereafter. 
In any event, where circumstances prevent 
earlier notification, it shall be given not later 
than eight hours after the commencement of 
the shift for which the employee is absent. 

(iii) In any event, the employee shall make every 
endeavour to report to his normal work on 
time. 
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Insert new subclause 
(12Z) (a) Employment will cease by retirement on the 

day an employee reaches the age of 65 years. 
(b) Any extension of this retirement age shall only be 

by mutual agreement between the employee and 
employer, and any such intended extension shall be 
advised to the Union to allow consultation. 

(c) An employee may apply for early retirement 
between the employee's 57th and 65th birthday, and such 
early retirement date shall be mutually agreed between 
the employee and the employer. Any application for 
early retirement shall be advised to the Union. 

Insert new subclause 
7.—Job Redundancy and Retrenchment of Employees. 

(2Z) For the purpose of this clause job redundancy 
shall be defined as being caused by circumstances such as 
technological change, merger, takeover, or re-organisa- 
tion of work and/or production, or a closure or partial 
closure of the employers operations. 

Insert new subclause 
(4Z) In any discussion between the union and the 

employer or before the Commission as the case may be, 
the following guidelines shall be observed — 

(a) Any employee wishing to be retrenched by 
volunteering shall be terminated first, provid- 
ing that the employee shall be entitled to the 
same retrenchment benefits as other 
employees. 

(b) The employer will make efforts to find alter- 
native employment within its operations and 
within the scope of the employee's present 
occupation for those employees likely to 
become redundant. 

(c) (i) Time off work with payment will only 
be granted to any such employee for the 
purpose of attending an employment 
interview in the immediate locality with 
representatives of other employers. 

(d) (i) In the event of notification of closure or 
partial closure of the employer's opera- 
tions being given, employees may elect 
to cancel any annual leave or long 
service arrangements unless otherwise 
agreed by the parties. 

(ii) Matters to be taken into account in dis- 
cussion of (d) (i) would be the situation 
where taking of annual or long service 
leave by the employees may avert or 
reduce the need for redundancies. 

Insert new subclause 
(5Z) In addition, the following benefits shall apply to 

employees who are retrenched: 
(a) 190 hours of base pay; 
(b) 38 hours of base pay plus service pay for each 

completed year of service; and 
(c) All pro rata payments due to the employee 

under this award in respect of termination; plus 
(d) Payment of pro rata Long Service Leave, 

provided the employee has completed 12 
months' continuous service; 

(e) Payment of withdrawal benefits of any super- 
annuation or pension fund which is applicable; 

(f) (i) An employee who has been made 
redundant pursuant to this clause shall, 
providing the employee leaves the area, 
be provided with an economy class air- 
fare to Perth or original point of engage- 
ment for the employee, the spouse and 
dependent children between three and 
18 years of age and full-time student 
children (who are normally resident with 
the employee). 

(ii) The equivalent value of these fares may 
be applied against air travel to the 
employee's new place of employment in 
Australia. 

(iii) Road mileage reimbursement at the 
rates specified under Clause 40(Z).— 
Annual Leave Travel Assistance up to 
the equivalent value of airfares under (f) 
(i) and (ii) will be applied where the 
employee travels by road and suitable 
proof is provided. 

(g) The employer agrees to assist with transporta- 
tion of personal effects in a manner to be 
determined by the prevailing circumstances. 
The provisions of paragraphs (f) and (g) do not 
apply in cases where the new employer accepts 
this responsibility. 

Insert new clause 
10(Z).—Temporary Employees. 

(1) The employer may engage as employees "tempo- 
rary employees" whose period of employment shall be 
two weeks or more but shall not exceed four months, 
without agreement being reached with the appropriate 
Union. 

(2) Prior to engaging temporary employees, the 
employer shall consult with the Union representative. 

(3) On engagement of a temporary employee the 
employer will — 

(a) Advise the employee in writing that the employ- 
ment is temporary and the expected duration of 
the employment. 

(b) Advise the appropriate office of the union in 
writing of the employee's name and the 
expected duration of employment. 

(c) Notice of termination may be given by the 
employer at any time and such notice will be in 
accordance with Clause 6.—Contract of 
Employment. 

(4) (a) The employer will advise the employee of the 
reason for engagement as a temporary employee and the 
period of employment shall be limited to the time needed 
for additional employees as a result of a shortfall in 
production, temporary sickness of an employee, absence 
of permanent employees on leave, exceptional circum- 
stances, or for any other purpose as agreed to between 
the employer, employees, and the appropriate Union. 

(b) Any change in the duration of employment, as 
advised, is to be agreed between the employer, the 
employee and the union. 

(5) (a) A temporary employee shall be entitled pro rata 
to all entitlements in this Award relating to permanent 
employees, excepting Annual Leave Travel Assistance. 

(b) The employer shall provide a non-transferable 
airline ticket from site to the point of engagement on 
termination of employment, if the employment 
terminates after the completion of the advised or agreed 
period of duration of employment. 

(6) In the case of classifications covered by the AWU, 
temporary employees shall only be employed in the 
classification of General Hand Grades 1 or 2. 

(7) The employer shall endeavour to provide perma- 
nent employment to temporary employees at the end of 
their temporary employment provided a suitable vacancy 
exists. 

Insert new subclause 
15(Z).—Industrial Relations Procedure. 

(1) Regular industrial relations meetings will be held 
between the parties to this Award to discuss industrial 
problems and matters concerning the employer, the 
unions and the employees and such meetings will take 
place at least monthly on a day to be agreed upon. 
Attendance at such meetings shall be without loss of pay. 
An agenda shall be circulated before such meetings take 
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place and one hour at a mutually agreed time shall be 
made available for preparation of same. In attendance at 
the agenda preparation meeting and Union/Manage- 
ment meeting will be one accredited Union representative 
from each union and such other accredited persons 
nominated by the unions to a maximum of five persons in 
total. In addition it is envisaged that each major works 
area will, in an appropriate manner, establish means 
whereby regular representation from its employees may 
be achieved. 

(2) To enable the resolving of any grievance or the 
settlement of any dispute, including any safety related 
issue, the following procedure shall apply: 

(a) State One 
(i) The employee concerned shall firstly 

refer the grievance to the appropriate 
Supervisor. 

(ii) The Supervisor shall then advise the 
employee concerned of his/her right to 
have his/her Union representative 
present. 

(iii) The employee shall then advise whether 
he/she requires to have his/her Union 
representative present. 

(iv) In any event, where an incident occurs 
which may lead to a dispute, or which 
may necessitate disciplinary action, the 
Union representative shall be so advised 
as soon as practicable and consulted 
with prior to any disciplinary action 
taking place. 

(v) Equally a Union representative who is 
aware of any problem that may lead to a 
dispute shall advise the employer as 
soon as is practicable. 

(vi) It is assumed that the contact and 
discussion would take place, either at 
the time of the problem becoming 
apparent, or as soon afterwards as 
practicable during the current shift. 

(vii) Should the matter be resolved, if 
deemed appropriate, or at the request of 
either party, the outcome may be 
documented. 

(viii)The Parties at this level shall make every 
endeavour to resolve the problem, but if 
the matter is not resolved it should be 
referred to Stage Two. 

(b) Stage Two 
(i) This involves referring the problem by 

either or all Parties to the Section or 
Department Head and the Union 
Convenor, if not already involved. 

(ii) At such time as a matter is referred to, 
or proceeds to Stage Two, according to 
the urgency of the problem, the Con- 
venor will advise the time at which Stage 
Two talks are requested to commence 
and talks will commence at that time 
unless otherwise agreed. 
The nature and urgency of the problem, 
and the time needed to assemble the 
relevant people, facts and documenta- 
tion will be taken into account. 

(iii) Should the matter be resolved, if 
deemed appropriate, or at the request of 
either party, the outcome may be 
documented. 

(iv) The Parties at this level shaE make every 
endeavour to resolve the problem at this 
level, but if the matter is not resolved it 
should be referred to Stage Three. 

(c) Stage Three 
(i) Stage Three involves the communica- 

tion of the problem to a wider forum or 
group from both Union and 
Management. 

(ii) There are several avenues for this and it 
is proposed that discussion between the 
Parties should result in an understand- 
ing that the Convenor(s) may refer the 
matter to: 

(aa) The relevent Union(s) State or 
Regional Office. 

(bb) The next Union Monthly Award 
Meeting. 

or that as is agreed the matter will be 
discussed at the next Union/Manage- 
ment meeting. 

(iii) Should the matter be resolved, if 
deemed appropriate, or at the request of 
either Party, the outcome may be 
documented. 

(iv) If not resolved, then the status of the 
problem should: 

(aa) be documented, and 
(bb) be referred formally to the WA 

Industrial Relations Commission 
or informally through Commis- 
sion to the Deputy Registrar 
(Karratha) for involvement as a 
chairperson or mediator. 

(v) Either Party may approach the 
Commission and the matter should be 
so referred within seven days, or as 
otherwise agreed, of the Parties agreeing 
that a deadlock exists. 

(vi) The outcome of the problem resolved 
before Commission should be docu- 
mented and distributed to all Parties. 

(3) A Union representative shaE not leave the place of 
work to investigate any matters, or to discuss any matter 
with the employer's representative unless on each 
occasion the Union representative first obtains 
permission to do so from the Supervisor or Super- 
intendent. Such permission shall not be unreasonably 
withheld. 

(4) (a) The Union undertakes to make all reasonable 
attempts to ensure that normal work proceeds until the 
matter is finaHsed. 

(b) Provided that the Union representative is satisfied 
that meaningful and genuine consideration is being given 
to the problem by the employer, the representative shaE 
endeavour not to, during working hours, without the 
approval of the employer caE or hold any meeting of the 
employees concerned with any grievance or dispute; and 
work shall continue normally without any bans or limita- 
tions being imposed while the above procedures are being 
carried out. No party shall be prejudiced in the final 
settlement by continuance of work in accordance with 
this subclause. 

(5) (a) If required, the union shaE have available one 
hour per month for Union meetings. These meetings will 
normally be held in the last hour of the shift at a date and 
time mutually agreed in advance between the parties in 
order to minimise interruption to the operations and to 
facilitate arrangements for transport, etc. This time is 
not cumulative from month to month. 

(b) Six of the meetings referred to in (5) (a) above shall 
be paid at single time rates for a maximum of one hour. 
The meetings to be so paid will be agreed in advance 
between the employer and the union. Provided that 12 
meetings may be paid for a maximum of 30 minutes in 
lieu of six meetings of one hour. 

(6) Should a grievance necessitate the employee con- 
cerned to have access to that employee's personal file, the 
employer shaE make the file available to that employee 
on request. 
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(7) An accredited union representative who is off-duty 
(not involved in industrial stoppage) and in that capacity 
is requested to attend by the employer shall be paid at 
single time rates for the time required by the employer. 

Insert new subclause 
20.—Travelling on Engagement and Termination. 
(1Z) Subject to the provisions of this clause, the fare 

of an employee from the place of engagement to the 
place of employment shah be provided by the employer 
in the form of an economy class non-transferable airline 
ticket or, where the employee elects to drive the 
employee's own vehicle, to be reimbursed for travel from 
the place of engagement at the rates specified under 
Clause 40(Z).—Annual Leave Travel Assistance, up to 
the maximum airfares which would be paid, whichever is 
the lesser. 

Insert new subclause 
(3Z) An employee who upon engagement is accepted 

in writing by the employer on a "married-status 
employee" basis, may elect to receive assistance from the 
employer to transfer dependent members of the 
employee's family from Perth to Dampier or Carnarvon, 
whichever is applicable. This may be either in the form of 
non-transferable air tickets, or as reimbursement at the 
rates specified under Clause 40(Z).—Annual Leave 
Travel Assistance if the employee's own vehicle is driven, 
from the place of engagement, up to the maximum 
airfares which would be paid, whichever is the lesser. 

Insert new subclause 
(6Z) (a) Upon termination of employment after 12 

months or more of continuous service the employer shall 
provide either a non-transferable airline ticket from 
Dampier or Carnarvon to Perth, whichever is applicable, 
or, if the employee elects to drive a motor vehicle 
reimbursement at the rates specified under Clause 
40(Z).—Annual Leave Travel Assistance, up to a maxi- 
mum of the appropriate single airfare upon presentation 
of proof of the journey having been undertaken. The 
provisions of subclause (3) do not apply on termination 
of employment. 

(b) An employee wishing to travel to a destination 
other than Perth may claim reimbursement up to the 
equivalent Dampier/Perth or Carnarvon/Perth journey 
upon presentation of proof of the journey having been 
taken. 

(c) The provisions of paragraphs (a) and (b) above do 
not apply in the cases where a new employer accepts his 
responsibility. 

Insert new clause 
21(Z).—Union Training. 

(1) Upon application to the employer by a full-time 
official of the appropriate union, a total of 10 days per 
union per annum at Dampier and Lake MacLeod may be 
allowed without loss of ordinary hours of pay for the 
purpose of union members attending approved training 
courses or seminars. 

(2) Where an employee is elected as a representative on 
the AMWSU Pilbara/Kimberley General Industry 
Committee, if required a total of four days per annum 
may be allowed without loss of ordinary hours of pay for 
the purpose of attending formal meetings of that 
Committee. 

(3) For purposes of this clause payments shall be at the 
rates applicable under Award Clauses 41(Z).—Wages 
and Classifications, 42.—Service Payments, 47.— 
Housing Subsidy, 50.—Airconditioning Subsidy — 
Dampier. 

(4) In addition to the foregoing entitlement a further 
amount of four days will be allowed in lieu of those days 
previously applied to the AWU Pilbara/Kimberley 
Division Committee. Should a recognised replacement 
body be constituted, these days will be applied against 
that body. 

Insert new subclause 
22.—Cyclone Interruption. 

(2Z) During a period of cyclone activity, it may be 
necessary to declare a "Cyclone Shutdown" in 
accordance with the "Dampier Salt Cyclone 
Procedures" and place individuals, groups or the entire 
workforce on standby. The relevant payments under 
these conditions shall be in accordance with the 
following paragraphs. 

(a) A day employee who has commenced work 
during ordinary hours shall be paid for time 
worked or eight hours single time in accordance 
with the employee's classification, whichever is 
the greater. 

(b) A shift employee who has commenced tvork 
during his ordinary hours shall be paid in 
accordance with paragraph (a) of this sub- 
clause, but inclusive of the appropriate shift 
loading. 

(c) A shift employee who has commenced a shift 
rostered to commence outside of ordinary 
hours, shall be paid for his time worked at the 
appropriate rate or eight hours single time in 
accordance with the employee's classification, 
whichever is greater. 

(d) An employee who has been notified by the end 
of the previous shift to be on standby, is not 
entitled to payment for the following rostered 
shift scheduled to start outside of ordinary 
hours. In the event that such notification is not 
given, the employee shall be paid four hours at 
the appropriate rate for that shift. 

(e) Payment under the paragraphs (c) and (d) shall 
not be reduced by any prior call-out. 

(f) An employee shall, apart from the circum- 
stances defined in paragraphs (a), (b), (c) and 
(d) above, be paid at the rate of eight hours 
single time for the appropriate ordinary hours 
for which the standby was advised. 

(g) For the purpose of paragraph (f) payment shall 
be at the rates applicable under Award Clauses 
41(Z).—Wages and Classifications, 42.— 
Service Payments, 43.—Special Rates and 
Provisions, subclause (12) — Catering 
Allowance, 47.—Housing Subsidy and 
50.—Airconditioning Subsidy — Dampier. 

Insert new subclause 
23.—Wet Weather Interruption. 

(1Z) This clause applies in the event of rainfall in 
amounts which may affect normal operational activity, 
sections thereof, or individual employees. This rain may 
or may not be associated with cyclone activity. In circum- 
stances where rainfall occurs whether before or after the 
commencement of any designated shift, work shall be 
carried out in all areas where it is practicable to do so. 

(a) In the event of rainfall during the course of 
scheduled operational shift activity (whether 
day, night or overtime shift), employees shall 
continued their duties where applicable until 
such time as advised by their Supervisor to dis- 
continue such activities as a result of the 
rainfall. 

(b) In the event that the rainfall is only of short 
duration or relatively minor intensity, and in 
the opinion of the employer work can be 
resumed or continued as the case may be, such 
work shaU recommence on the advice of the 
appropriate Supervisor, without loss of pay for 
the period of the shift during which work had 
ceased. 

(c) With respect to paragraphs (a) and (b) above, 
any employee who leaves the job without 
having been advised by the Supervisor to do so, 
shall be deemed to have abandoned work for 
the shift and shall not be entitled to payment, 
for any time on that shift after leaving the job. 
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Insert new subclause 
(2Z) During a period of wet weather, it may be neces- 

sary to place individuals, groups, or the entire workforce 
on standby. The relevant payments under these condi- 
tions, shall be in accordance with the following 
paragraphs. 

(a) A day employee who has commenced work 
during ordinary hours shall be paid for his time 
worked or eight hours single time in accordance 
with the employee's classification, whichever is 
greater. 

(b) A shift employee who has commenced work 
during ordinary hours shall be paid in accor- 
dance with paragraph (a) of this subclause, but 
inclusive of the appropriate shift loading. 

(c) A shift employee who has commenced a shift 
rostered to commence outside of ordinary 
hours shall be paid for time worked at the 
appropriate rate or eight hours single time in 
accordance with the employee's classification, 
whichever is greater. 

(d) An employee who has been notified by the end 
of the previous shift to be on standby, is not 
entitled to payment for the following rostered 
shift scheduled to start outside of ordinary 
hours. In the event that such notification is not 
given, the employee shall be paid four hours at 
the appropriate rate for that shift. 

(e) Payment under the paragraphs (c) and (d) shaU 
not be reduced by any prior call-out. 

(f) An employee shall, apart from the circum- 
stances defined in paragraphs (a), (b), (c) and 
(d) above, be paid at the rate of eight hours 
single time for the appropriate ordinary hours 
for which the standby was advised, 

(g) For the purpose of paragraph (f) payment shall 
be at the rates applicable under Award Clauses 
41(Z).—Wages and Classifications, 42.— 
Service Payments, 43.—Special Rates and Pro- 
visions, subclause (12) — Catering Allowance, 
47.—Housing Subsidy and 50.—Aircondition- 
ing Subsidy — Dampier. 

Insert new subclause 
(7Z) (a) An employee on standby as a result of a wet 

weather situation at Lake MacLeod who is required to 
work on site or on access roads to site, shall be paid 
double time rates if working under the following 
conditions: 

(i) Without the normal supervision (Supervisor, 
Leading Hand) that would be available if it 
were not for the abnormal conditions existing. 

(ii) In remote situations where equipment is being 
operated in abnormally severe conditions and 
may become seriously immobilised (i.e. badly 
undermined roads) and has no access to a two 
way radio. 

(b) This subclause is intended to cater for the difficult 
situation existing at Lake MacLeod under such 
conditions and does not apply to either normal work 
conditions or the Dampier site. 

Insert new subclause 
24.—Site Inaccessibility. 

(2Z) The conditions described in subclause (1) may 
require individuals, groups or the entire workforce to be 
placed on standby. The relevant payments under these 
conditions shall be in accordance with the following 
paragraphs: 

(a) A day employee who has commenced work 
during ordinary hours shall be paid for time 
worked or eight hours single time in accordance 
with the employee's classification, whichever is 
greater; 

(b) A shift employee who has commenced work 
during ordinary hours shall be paid in accor- 
dance with paragraph (a) of this subclause, but 
inclusive of the appropriate shift loading; 

(c) A shift employee who has commenced a shift 
rostered to commence outside of ordinary 
hours, shaU be paid for time worked:at the 
appropriate rate or eight hours single time in 
accordance with the employee's classification, 
whichever is greater; 

(d) An employee who has been notified by the end 
of a previous shift to be on standby, is not 
entitled to payment for the following rostered 
shift scheduled to start outside of ordinary 
hours. In the event that such notification is not 
given, the employee shall be paid four hours at 
the appropriate rate for that shift; 

(e) Payment under the above paragraphs (c) and 
(d) shall not be reduced by any prior call-out; 

(f) An employee shall, apart from the circum- 
stances defined in paragraphs (a), (b), (c) and 
(d) above, be paid at the rate of eight hours 
single time for the appropriate ordinary hours 
for which standby was advised; 

(g) For the purpose of paragraph (f) payment shall 
be at the rates applicable under Award Clauses 
41(Z).—Wages and Classifications, 42.— 
Service Payments, 43.—Special Rates and Pro- 
visions, subclause (12) — Catering Allowance, 
47.—Housing Subsidy and 50.—Aircondition- 
ing Subsidy — Dampier. 

Insert new subclause 
(6Z) (a) An employee on standby as a result of a site 

inaccessibility situation at Lake MacLeod, who is 
required to work on site or on access roads to site, shall 
be paid double time rates if working under the following 
conditions: 

(i) Without the normal supervision (Supervisor, 
Leading Hand) that would be available if it 
were not for the abnormal conditions existing. 

(ii) In remote situations where equipment is being 
operated in abnormally severe conditions and 
may become seriously immobilised (i.e. badly 
undermined roads) and has no access to a two 
way radio. 

(b) This subclause is intended to cater for the difficult 
situation existing at Lake MacLeod and does not apply to 
either normal work conditions or the Dampier Site. 

Insert new subclause 
25.—Essential Services. 

(1Z) The following items are determined as essential 
services which in the event of a dispute between any of 
the parties respondent to this Award will be maintained 
to ensure continuity of operations and employment. 

Consultation v/ith the appropriate union representa- 
tive will be arranged in the event of essential services 
being required and where practicable prior to the time of 
requirement. 

(a) Field Pumps — Servicing of pumps is to be 
maintained. Where breakdown or salting of 
pumps occurs which, in the opinion of a 
suitably qualified staff member could result in 
significant damage to the field operation, 
appropriate personnel will be available to 
attend and assist at such breakdown. 

(b) Levees and Weirs which may breach in times of 
rainfall or run-off causing serious damage to 
the field and process. 

(c) Shiploader which requires to be returned to its 
boom parked position when not in use or in 
high wind conditions. 

(d) Shiploading, Wet Salt and Dry Salt conveyor 
systems, which require to be secured in high 
wind conditions. 
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(e) Power Supply — The relevant trade personnel 
will be available to attend and rectify any such 
interruption to the power supply should this 
occur, or, if required, the isolation of power 
sources and initiation of emergency power 
sources and provide appropriate supervision 
until such time as normal power is restored. 

(f) Refrigeration/Airconditioning — These 
services shall be maintained in areas where sub- 
stantial inconvenience and/or discomfort 
and/or loss of stocks would result if an ex- 
tended breakdown period occurred. 

(g) Water, Sewage and rubbish disposal — these 
services shall be maintained as required in the 
interests of health. 

(h) Shipping — The relevant personnel will provide 
essential services where required to place or 
maintain a vessel in an appropriate condition. 

Insert new subclause 
26.—Utilisation of Contractors. 

(2Z) (a) Where it is necessary for the employer to have 
work carried out on site and within its operations by 
contractors instead of such work, when it has been 
customary to do so, being performed by employees 
employed under this Award, the employer will: 

(i) maintain consultation on the use of contractors 
by appropriate means. 

(ii) give prior notice to the union representative 
concerned or so advise as soon as practicable. 

(iii) where the duration of the job is expected to 
exceed two weeks, give prior notice to the union 
representative concerned. 

(b) No employee will suffer any detrimental effect in 
respect of normal earnings, job security or available 
reasonable hours of work by reason of the employment 
of contractors in such circumstances. 

(c) There will be no retrenchment of employees 
because of the use of contractors. 

(d) The provisions of this subclause shall not act in a 
manner prejudicial to the employer's operations in the 
event of an emergency circumstance arising. 

Insert new subclause 
27.—Higher Duties. 

(4Z) (a) Where an employee has been acting on a 
higher rate for three months or an aggregate of three 
months in any continuous working period of six months, 
the employee shall be reclassified to that higher position, 
provided that, in the case of training the three month 
period shall recommence if further training is necessary. 

(b) The provisions of paragraph (a) of the subclause 
shall not apply: 

(i) When an employee is relieving another 
employee who is absent on Workers' Compen- 
sation or authorised leave for a continuous 
period of up to 18 weeks. 

(ii) In the case of harvesters where the agreed 
significant period of operation of six months 
shall apply, together with the current arrange- 
ments to ensure that the employee is not dis- 
advantaged in respect of annual leave 
payments. 

Insert new subclause 
28.—Hours. 

(3Z) All Employees 
(a) Smoko/Rest Period 

(i) Subject to the provisions of this para- 
graph a smoko/rest period of 15 
minutes shall be allowed in the first half 
of each shift. Such period shall be taken 
at a scheduled time or at such time as is 
mutually agreed. 

(ii) The smoko/rest period shall count as 
time worked without deduction of pay 
and shall be taken on the job. 

(iii) Refreshment may be taken by the 
employee during the smoko/rest period 
but shall only be taken in a recognised 
smoko area if the employee is not absent 
for longer than the prescribed period. 

(iv) Taking of the smoko period in a recog- 
nised smoko area shall be by prior agree- 
ment between the employee or 
employees and the appropriate Super- 
visor or Department concerned. 

(v) It is recognised that subject to the pro- 
visions of subparagraph (b) (iii) of this 
subclause, smoko for field employees 
shall normally be taken on the job. 

(b) Midshift Meal Interval 
(i) An unpaid midshift meal interval of 30 

minutes shall be allowed and is not 
counted as time worked during ordinary 
hours. 

(ii) The midshift meal interval shall be 
allowed, where applicable, between the 
fourth and sixth hours of the shift, to 
enable the fixed plant to keep running 
for the duration of the shift. 

(iii) Taking of the midshift meal will be in 
one of the recognised crib rooms. The 
commencement of the meal interval and 
the nomination of the particular crib 
room will be by prior arrangement 
between the employee or employees and 
the appropriate Supervisor or Depart- 
ment concerned. 

(iv) When an employee is required for duty 
during the usual meal time and the meal 
time is thereby postponed for more than 
half an hour, that employee shall be 
paid at double time until the meal break 
is provided. 

(v) An employee shall not be compelled to 
work for more than 5 Vi hours without a 
break for a meal. 

Insert new subclause 
29.—Overtime. 

(2Z) (a) An employee who, after leaving the job, 
returns by direction of the employer to work overtime is 
deemed to have been recalled whether notified before or 
after leaving the employer's premises of the requirement 
to work. 

(b) An employee recalled to work overtime shall be 
paid for at least four hours, inclusive of reasonable time 
getting to and from work, at the appropriate rate for 
each such occasion, but not more than once in respect of 
any period of time. 

(c) (i) Where an employee works less than four hours 
overtime on a recall and the overtime is, except 
for a reasonable meal break, continuous with 
the commencement of ordinary hours of work, 
the employee shall be paid for the recall in 
accordance with paragraph (b) of subclause (2) 
of this clause, such that the first four hours 
following the employee's departure from home 
shall be paid at double time rates and the 
remainder shall be paid at the rates applicable 
to the rostered shift. 

(ii) This paragraph does not apply where the 
employee was notified of the requirement to 
work before leaving the job on the previous day 
or earlier. 

(d) Unless unforeseen circumstances arise, an 
employee recalled for a specific job shall not be required 
to work for the maximum period applicable if the job is 
completed in less time than that maximum period. 
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(e) The provisions of this subclause do not apply — 
(i) where it is customary for an employee to return 

to perform a specific job outside ordinary 
hours of work; or 

(ii) where the overtime is, except for a reasonable 
meal break, continuous with the completion of 
the ordinary hours of work. 

Insert new subclause 
(37.) (a) When overtime work is necessary it shall, 

unless urgent or special circumstances prevail, be so 
arranged that employees have at least 10 consecutive 
hours off duty between the work of successive days. 

(b) (i) Where an employee is recalled to work and that 
recall commences within the four hours 
immediately preceding the rostered shift 
commencing time then the employee will 
continue to work, where circumstances require, 
and complete the rostered shift without a 10 
hour break. 

(ii) Where an employee is recalled to work and that 
recall commences or concludes more than four 
hours but less than 10 hours prior to 
commencement of the employee's rostered 
shift then the employee will be entitled to a 10 
hour break. 

(c) An employee who works so much overtime 
between the termination of ordinary work on one day 
and the commencement of ordinary work on the next day 
has not had at least 10 consecutive hours off duty 
between those times shall, subject to this paragraph, be 
released after completion of such overtime until there has 
been 10 consecutive hours off duty without loss of pay 
for ordinary hours working time occurring during such 
absence. 

(d) If, on the instructions of his employer, such an 
employee resumes or continues work without having had 
such 10 consecutive hours off duty the employee shall be 
paid at the rate of double time until released from duty 
for such period and shall then be entitled to be absent 
until there has been 10 consecutive hours off duty 
without loss of pay for ordinary hours working time 
occurring during that absence. 

(e) If the ordinary hours of work falling within the rest 
period extend more than 5 Zi hours beyond the normal 
shift commencement time, the employee is not required 
to attend work, but will be paid for eight ordinary hours. 

Insert new subclause 
(4Z) (a) Where an employee works on a Sunday or 

Public Holiday immediately preceding an ordinary 
working day, the provisions of paragraph (c) of sub- 
clause (3) shall be applied as if the termination of his 
work on the Sunday or Public Holiday were the termina- 
tion of ordinary hours of work on an ordinary day, but 
this paragraph does not apply where the work done on 
the Sunday or Public Holiday is pre-notified, pre-start 
overtime. 

(b) When an employee is required to hold him/herself 
in readiness for a call to work after ordinary hours, the 
employee shall be paid at single time rates for the time or 
period that employee has been advised to so hold him/ 
herself in readiness, with a minimum time of two hours 
to apply. 

(c) Subject to the provisions of paragraph (d) of this 
subclause an employee required to work overtime for 
more than two hours beyond the completion of ordinary 
hours, shall be paid $6.00 for a meal and if, owing to the 
amount of overtime worked, a second meal is required, 
shall be paid $6.00 for that meal. 

(d) The provisions of paragraph (c) of this subclause 
do not apply — 

(i) in respect of any period of overtime for which 
the employee has been notified on the previous 
day or earlier that the employee will be 
required; or 

(ii) to any employee who lives in the locality in 
which the place of work is situated in respect of 
any meal for which the employee can reason- 
ably go home. 

(e) If an employee to whom paragraph (c) of this sub- 
clause applies has, as a consequence of the notification 
referred to in that paragraph, provided him/herself a. 
meal or meals and is not required to work overtime or is 
required to work less overtime than the period notified, 
the employee shall be paid for each meal provided and 
not required the appropriate amount prescribed in para- 
graph (c) of this subclause. 

(f) (i) The employer may require an employee to work 
reasonable overtime at overtime rates and such 
employee shall work overtime in accordance 
with such requirement, subject to the limit that 
no shift will exceed 14 hours duration, exclusive 
of travelling and waiting time. 

(ii) If the employer cancels a rostered overtime 
shift with less than four hours notice to the 
employee for other than reasons specified in 
subclause (9) of Clause 6.—Contract of 
Employment, or Clauses 22.—Cyclone Inter- 
ruption, 23.—Wet Weather Interruption, 24.— 
Site Inaccessibility, then the employee will be 
paid at single time rates for the period of 
rostered overtime offered with a maximum of 
eight hours. 

(g) Where overtime work extends more than 1.5 hours 
beyond the completion of ordinary hours, an employee 
shall — 

(i) be allowed a smoko/rest period of 15 minutes 
paid at single time before commencing the 
overtime. 

(ii) if that rest period has not been allowed, shall in 
addition to the overtime worked by paid for 15 
minutes at the rate of double time in lieu 
thereof. 

(h) Where overtime work extends more than two 
hours beyond the completion of ordinary hours, para- 
graph (g) of subclause (4) is superceded by the provision 
that an employee shall — 

(i) be allowed a meal interval of 30 minutes paid at 
single time before commencing the overtime; 

(ii) if that rest period has not been allowed, shall in 
addition to the overtime worked be paid for 30 
minutes at the rate of double time in lieu 
thereof. 

(i) The provisions of this subclause do not operate so 
as to require payment of more than double time rates. 

(j) Where rostered overtime is required the principle to 
apply will be that the employee who normally performs 
the major component of the proposed work will be first 
approached as to the rostered overtime. Where more 
than one employee normally performs that duty and 
rostered overtime occurs more than once the principle of 
equitable roster will apply. 

Insert new subclause 
31.—Public Holidays. 

(17) (a) The following 10 days, or the days observed in 
lieu thereof, shall be allowed as paid holidays, namely: 

1. Christmas Day 
2. New Year's Day 
3. Good Friday 
4. Labour Day 
5. Anzac Day 
6. Boxing Day 
7. Easter Monday 
8. Foundation Day 
9. FeNaCING (Dampier) or Tropical Festival Day 

(Carnarvon) 
10. Sovereign's Birthday 
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In the case of Christmas Day, New Year's Day, Good 
Friday, Labour Day and Anzac Day, the holidays shall 
be granted on the day on which that holiday is observed. 
In the case of the remaining five days they shall be 
observed on the day on which they occur or upon alter- 
native days as agreed. 

(b) Payment for the purpose of this clause will be at 
the rates applicable under Award Clauses 41(Z).—Wages 
and Classifications, 42.—Service Payments, 43.— 
Special Rates and Provisions, subclause (12) — Catering 
Allowance, 47.—Housing Subsidy and 50.—Aircondi- 
tioning Subsidy — Dampier. 

Insert new subclause 
32.—Annual Leave. 

(1Z) (a) (i) Except as hereinafter provided, a period of 
five consecutive weeks leave inclusive of non- 
working days with payment as prescribed in 
paragraph (c) hereof shall be allowed annually 
to an employee by the employer after a period 
of 12 months' continuous service. The 35 days 
within the five consecutive weeks are made up 
of five Saturdays, five Sundays, one ADO and 
24 Workdays. The 24 Workdays is equivalent 
to an accrual of 192 hours per year. 

(ii) Any ADO falling within an approved period of 
annual leave is not re-scheduled and does not 
count as annual leave taken. 

(b) Provided that an employee wishing to proceed on 
annual leave shall give the employer the maximum 
amount of notice possible. 

(c) (i) An employee before going on leave shall be 
paid the wages that would have been received in 
respect of the ordinary time that would have 
been worked had the employee not been on 
leave during the relevant period. 

(ii) Subject to paragraphs (d) and (e) hereof an 
employee shall, where applicable, have the 
amount of wages to be received for annual 
leave calculated by including the following 
rates where applicable. 

(aa) Award Clauses 41 (Z).—Wages and 
Classifications, 42.—Service Payments, 

(bb) Award Clauses 39(Z).—Location 
Allowance, 43.—-Special Rates and Pro- 
visions, subclause (12) Catering 
Allowance, 47.—Housing Subsidy and 
50.—Airconditioning Subsidy — 
Dampier. 

(cc) Subject to paragraphs (d) and (e) hereof 
the rate prescribed for work in ordinary 
time by Clause 30.—Shift Work of the 
Award according to the employee's 
roster. 

(d) during the period of annual leave an employee 
shall receive a loading calculated on the rate of wage 
prescribed by the following: Clause 32.—Annual Leave 
subclause 1Z (c) (i) and 1Z (c) (ii) (aa) and 1Z (c) (ii) (cc). 

(e) This loading shall be as follows: 
(i) All employees — An employee who would have 

worked on Day Work or Shift Work had the 
employee not been on annual leave a loading of 
20 per cent. 

(ii) Provided that where the employee would have 
received shift loadings prescribed by Clause 
30.—Shift Work had the employee not been on 
leave during the relevant period and such 
loadings would have entitled the employee to a 
greater amount than the loading of 20 per cent, 
then the shift loadings shall be added to the rate 
of wage prescribed by paragraph (c) (ii) (aa) 
hereof in lieu of the 20 per cent loading. 

(Hi) Provided further, that if the shift loadings 
would have entitled the employee to a lesser 
amount than the loading of 20 per cent then 
such loading of 20 per cent shall be added to the 

rate of wage prescribed by paragraph (c) but 
not including paragraph (c) (ii) (bb) and (c) (ii) 
(cc) hereof in lieu of the shift loadings, 

(iv) The loading prescribed by this subclause shall 
not apply to proportionate leave on termina- 
tion. The loading shall apply to each portion of 
leave taken under the provisions of subclause 
(4) hereof and in respect of accrued leave for 
each full year of service to be paid on 
termination. 

Insert new subclause 
(4Z) (a) Annual leave shaU be granted as mutually 

agreed between the employer and the employee. Should 
an employee desire to take annual leave in more than one 
period he may apply to do so to the employer. Provided, 
however, that no such period of leave shall be less than 
one week inclusive of any non-working day. 

(b) Except in the case of Public Holidays and ADO's, 
leave shall normally commence on a Monday and 
conclude on a Friday, at times consistent with the normal 
shift times. 

Insert new subclause 
(6Z) (a) Subject to provisions of paragraph (6Z) (b) an 

employee who desires to accumulate annual leave for a 
period of two years may do so if the employer is so 
notified in writing prior to the commencement of the 
second 12 month qualifying period. Such notice, once 
given, may only be revoked with the consent of the 
employer. 

(b) The maximum amount of leave that may be 
accumulated and carried forward under paragraph (a) is 
five consecutive weeks as defined in subclause (1Z) (a) of 
this clause. 

(c) Once two years' leave entitlements are standing to 
an employee's credit, no further leave shall accrue until a 
minimum of the first year's entitlement is taken. 

This provision shall not apply until the expiry of three 
months' written notice to the employee. 

Insert new subclause 
33.'—Absence Through Sickness. 

(1Z) (a) (i) An employee shall be entitled to payment 
for non attendance on the grounds of personal 
ill-health for four hours for each completed 
month of service. 

(ii) Payment shall be at the rates applicable under 
Award Clauses 41(Z).—Wages and Classifica- 
tions, 42.—Service Payments, 43.—Special 
Rates and Provisions, subclause (12) — 
Catering Allowance, 47.—Housing Subsidy 
and 50.—Airconditioning Subsidy — Dampier. 

(iii) Whilst on sick leave an employee shaU be paid 
the wages that would have been received in 
respect of the ordinary hours that would have 
been worked up to the value of the accrual. 

(b) Payment hereunder may be adjusted when an 
entitlement accrues or at the time the employee leaves the 
service of the employer in the event of the employee 
being entitled by service subsequent to the sickness to a 
greater allowance than that made at the time the sickness 
occurred. This clause shall not apply where the employee 
is entitled to compensation under the Workers' Compen- 
sation Act. 

Insert new subclause 
(4Z) (a) An employee absent from work for reasons of 

personal ill-health shall notify the employee's depart- 
ment of the inability to attend work on that day or shift, 
the nature of the illness (so far as is practicable) and the 
estimated duration of the absence. This notification shall 
be given prior to the start of the shift or as soon as 
possible thereafter. 
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In any event, where circumstances prevent earlier 
notification, it shall be given not later than eight hours 
after the commencement of the shift for which the 
employee is absent. 

(b) Notwithstanding the above, to be entitled for 
payment on the ground of personal ill-health, where it 
has not been practicable to advise in the above manner, 
the employee shall within 24 hours advise the employer 
of the inability to attend for work, the nature of the 
illness (so far as is practicable) and the estimated 
duration of the absence. 

Insert new clause 
32A(Z).—Special Leave — General. 

(1) (a) Subject to the provisions of this subclause, an 
employee who is absent from work on account of a death 
in the immediate family shall be entitled to be absent 
without loss of pay for the number of ordinary hours 
worked by the employee: 

(i) Where the employee attends the funeral away 
from the area — a maximum of five working 
days. 

(ii) Where the employee attends the funeral in the 
area — a maximum of three working days. 

(iii) Where the employee does not attend the 
funeral — one working day. 

(b) Where the bereavement occurs whilst the employee 
is on annual leave in the area of the bereavement/funeral 
then leave may be claimed under conditions of subclause 
(1) (a) (ii) to a limit of three days, in lieu of the Annual 
Leave. 

(c) (i) For the purpose of paragraph (a), the 
immediate family would be considered as: 
spouse, mother, father, brother, sister, child, 
step-child, mother-in-law, father-in-law, 
grandmother or grandfather. 

(ii) Upon application to the employer, an employee 
who wishes to attend the funeral of other 
relatives because of a close personal relation- 
ship will be given sympathetic consideration 
under the provisions of paragraph (a) (i) or (ii). 

(iii) Where leave under the provision of paragraph 
(a) (i) or (ii) cannot be granted, special unpaid 
leave will not be refused up to a maximum of 
the number of days applicable under paragraph 
(a) (i) or (ii). 

(d) Except as provided for in subclause (b) above, 
payment in respect of bereavement leave shall not be 
granted in any case where the employee concerned would 
have been off duty on any authorised leave, Workers' 
Compensation or on a public holiday. 

(e) Before becoming entitled to payment pursuant to 
paragraphs (1) (a) (i), (ii) or (iii) the employee shall if 
required produce satisfactory evidence of the death on 
account of the absence from work. 

(f) For the purpose of this clause the pay of an 
employee employed on shift work shall be deemed to 
include any usual shift allowance. 

(2) (a) (i) Where on the recommendation of a medical 
practitioner an employee's spouse or child 
leaves the area for the purpose of obtaining 
specialist medical treatment and the employee 
is, as a consequence unable to attend work, the 
employee is entitled, if required, to five days' 
leave without loss of pay for ordinary hours in 
any one year. 

(ii) The provisions of subparagraph (a) (i) above 
shall also apply in respect of a spouse of an 
employee being in a local hospital where it is 
necessary for the employee to be absent from 
work for the purpose of caring for their 
children at home. 

(iii) Where, in the event of the illness of an 
employee's spouse, it is necessary for the 
employee to be absent from work for the 
purpose of caring for the spouse or child at 

home, subject to the provisions of this clause, 
the employee may be granted up to a maximum 
of two days' leave in any one year without loss 
of pay for ordinary hours. 

(b) Before becoming entitled to payment under sub- 
clause (2) (a) (i), (ii) or (iii) the employee, if required, 
shall produce proof satisfactory to the employer of the 
necessity for the absence from work. 

(3) (a) Payment under the provisions of Clause 
34A(Z).—Special Leave unless otherwise shown herein 
shall be at the rates applicable under Award Clauses 
41(Z).—Wages and Classifications, 42.—Service 
Payments, 43.—Special Rates and Provisions, 47.— 
Housing Subsidy and 50.—Airconditioning Subsidy — 
Dampier. 

(b) In the case of Bereavement Leave only, Clause 
43.—Special Rates and Provisions, subclause (12) — 
Catering Allowance will also apply. 

(4) (a) Where bereavement or compassionate circum- 
stances require an absence in excess of that allowed under 
subclauses (1) or (2) and there is no other leave accrued, 
special leave without pay will not be refused, to a 
maximum of 14 days. 

(b) For the purpose of unpaid absences deduction of 
applicable allowances shall be calculated, per day, on the 
basis of one nineteenth of the four weekly cycle rate. 

(5) (a) An employee selected as a competitor in a state 
or national sporting team will be granted five days special 
leave without loss of pay for ordinary hours which would 
otherwise have been worked. 

(b) Payment for the purpose of subclause (5) (a) above 
will be as defined in subclause (3) of this clause. 

(c) Time required in excess of five days shall be 
sympathetically considered as special leave without pay. 

(6) Leave for obligatory Army training will be granted 
on the following basis: 

(a) Letter from the Army advising of necessity to 
attend camp, and dates of Camp, to be pro- 
vided to the employer. 

(b) First such camp in any year a maximum of 11 
days, including travel, will be treated as special 
leave. 

(c) Second Camp; five days special leave 
six days annual leave. 

(d) Payment for the periods taken as Special Leave 
shall be the difference between what would 
have been paid as if on annual leave and the 
amount actually paid by the Army. 

(7) When an ADO falls whilst an employee is on 
special leave it does not count as a day of special leave 
taken and the ADO is not rescheduled. 

Insert new subclause 
36.—Protective Equipment and Toxic Substances. 
(6Z) An employee who is required to use toxic or other 

substances or materials which, if used incorrectly are 
likely to constitute a health hazard, shall be: 

(a) informed by the employer of the hazards 
involved, 

(b) be trained in proper usage procedures, the 
selection and use of protective equipment, and 

(c) where the use of such substances is on an 
ongoing basis, the employer will ensure that 
such training remains current. 

Insert new subclause 
37.—Supply of Footwear. 

(3Z) Subsequent issues of safety footwear as required 
due to fair wear and tear shall be supplied free of charge 
after reference to the appropriate Supervisor. 
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Insert new clause 
3S(Z).—Supply of Clothes. 

(1) The issuing of clothing shall be satisfied by the 
employer providing to each employee at the commence- 
ment of each year of service a voucher in two parts to the 
total agreed value. 

(2) The calculated value of the voucher on this basis is 
$162. The intent of this system is to provide more choice 
in the type of industrial clothing purchased. 

(3) In the event that an employee terminates his/her 
employment prior to six months of service in any year, 
the employee shall pay to the employer half of the cost of 
his/her clothing issue. 

(4) An Electrical Tradesperson shall be made aware at 
induction of the agreed standard of safe clothing. 

(5) Subject to an order of authorisation from the 
Western Australian Industrial Relations Commission the 
allowance in subclause (2) of this clause shall be 
increased on the first pay period commencing on or after 
1 July 1987 in accordance with the Perth CPI increase for 
the 12 months ending June 1987. 

Section C. 
Insert new clause 

39(Z),—location Allowance. 
(1) In addition to the wages payable under the 

provisions of this Award, an employee shall be paid a 
Location Allowance of $33.80 flat per week at Dampier 
and $17.10 flat per week at Lake MacLeod. 

(2) The allowance is payable flat per 38 hour week for 
ordinary hours worked and shall be paid on an hourly 
pro rata basis where less than 38 ordinary hours are 
worked unless otherwise specifically provided for in this 
Award. 

(3) An ADO does not affected the payment of the 
Location Allowance as per subclause (2) above. 

(4) The Location Allowance shall only be varied in 
accordance with the making of a General Order pursuant 
to section 50 of the Act. 

Insert new clause 
4Q(Z).—Annual Leave Travel Assistance. 

(1) The intent of this policy is to provide travel 
assistance to allow employees and their spouses and 
dependent children resident with them to spend time, if 
they wish to do so, in a locality having significantly 
greater medical, dental, commercial and recreational 
facilities than are available at Dampier/Karratha or 
Carnarvon. Travel assistance will only be provided for 
travel actually undertaken in this context. 

(2) For the purpose of travel assistance, Perth is 
nominated as the nearest locality providing such 
facilities. 

(3) (a) Each employee and where applicable the 
employee's spouse and each eligible child resident with 
the employee in the area is entitled to annual leave travel 
assistance in each anniversary year of service of the 
employee less the period of annual leave itself in 
accordance with the provisions of this clause as follows: 

(i) Dampier division — twice per annum; 
(ii) Lake MacLeod division — once per annum 

prior to 1 January 1986 and thereafter twice per 
annum. 

(b) The maximum extent of assistance on each 
occasion for the employee and each eligible dependant 
will be equivalent to the cost of an economy class return 
airfare from Karratha or Carnarvon to Perth whichever 
is applicable and shah be subject to satisfactory sub- 
stantiating documentation being submitted on each 
occasion. 

(c) After a minimum of six months service in any year 
of service, where an employee is granted annual leave in 
advance, up to 50 per cent of the travel assistance 
entitlement for that year may be claimed. 

(4) (a) An employee may claim travel assistance for 
him/herself, spouse and dependent children subject to a 
minimum period of one week of annual leave being taken 
on each occasion. 

(b) In the case of a married couple proceeding on 
annual leave by air and travelling with more than two 
dependent children under the age of three years and who 
are required to purchase additional childen's fares, will 
be paid further travel assistance equivalent to those fares 
for the number in excess of two. 

(c) Absence from Dampier/Karratha or Carnarvon 
must be for a minimum of five ordinary working days, 
inclusive of any ADO. 

(d) The employee must resume work after the com- 
pletion of the period of annual leave for which the 
assistance is granted and continue the contract of 
employment for one week after that resumption. 

(e) The employer may deduct from any moneys due to 
the employee the cost of travel assistance granted under 
this Award if the employee fails to resume and maintain 
the contract of employment as specified. 

(5) Where an employee marries during his/her service 
year, and his/her spouse has thus not been resident in the 
area with the employee for 12 months, travel assistance 
to the spouse will apply on a pro rata basis on the 
employee's anniversary date. 

(6) The provisions of this clause also apply to couples 
who are recognised by the employer as having married 
status for a minimum period of 12 months. 

(7) (a) Dependent children are children between three 
and 18 years of age and full-time student children (who 
are normally resident with the employee) and who are 
dependent on the employee. 

(b) Proof of the student status or dependency on the 
employee of children from the age of 15 years, and the 
full-time student status and dependency on the employee 
of children over the age of 18 years shall be supplied. 

(8) A person who is a permanent employee and is also 
a spouse or a dependent child of a permanent employee is 
entitled to annual leave travel assistance as an employee 
or as a dependant, but not both. 

(9) (a) Where an employee has completed a minimum 
of six months' service in any year of service, travel 
assistance may be claimed for dependents at a time 
separate from the employee, provided the employee 
takes the required minimum leave in order to claim 
his/her travel assistance in the 12 months in which it is 
due. 

(b) The combined travel assistance if claimed 
separately by the employee and dependants shall not 
exceed the equivalent that would have been paid if the 
employee and dependants had travelled together. 

(c) The exception to the above is in the case of an 
employee having two children under the age of three- 
years, where the employee and spouse travel separately 
and the children travel by air with one parent and as a 
consequence one child's seat is required, that this half- 
fare may be claimed on one occasion per service year. 

(10) Annual leave travel assistance may be claimed 
within the limits and provisions of this clause against 
Long Service Leave in lieu of annual leave. 

(11) (a) The right of an employee to annual leave 
travel assistance is not cumulative and if not taken within 
12 months of the annual leave falling due, the right to 
claim assistance lapses. However, where an employee's 
leave is advanced or deferred at the convenience of the 
employer to meet seasonal workloads, that employee will 
not be disadvantaged in respect of the time at which the 
subsequent year's travel assistance falls due. 

Leave travel assistance having been granted in any one 
year, the next entitlements would not fall due until 12 
months after that date. 

(b) Notwithstanding the above, the guideline to be 
used is that an employee may claim leave travel assistance 
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for each year of service, subject to taking a minimum of 
one week's leave on each occasion within the 12 month 
period after it had accrued. 

(12) (a) Where travel is by motor vehicle, tax guide- 
lines on appropriate rates will be used to establish basic 
costs up to the value of the economy class return airfare 
from Karratha or Carnarvon to Perth. For this purpose 
the distance from Karratha/Darnpier to Perth is calcu- 
lated as 1600 kilometres and from Carnarvon to Perth as 
1000 kilometres. 

(b) Full payment of the kilometre allowance will be 
made upon receipt of evidence that the journey was 
undertaken. Validated receipts for petrol purchases in 
Perth (showing Vehicle Registration number) will be 
required for this purpose. 

(13) If travel assistance is claimed for travelling by any 
other means, travel reimbursement is paid up to the value 
of the economy class return airfare from Karratha or 
Carnarvon to Perth. Satisfactory proof is required for 
reimbursement of expenses incurred. 

(14) Where travel assistance is claimed to a location 
other than Perth, by air or by other means, appropriate 
travel assistance depending on destination will be given 
not exceeding that to which the employee would be 
entitled if travelling from Karratha or Carnarvon to 
Perth. 

(15) In all cases the actual extent of assistance will be 
subject to the appropriate tax as required by the Tax 
legislation and rulings. 

(16) In cases of financial necessity the employer may 
pay in advance leave travel assistance subject to sub- 
stantiating documentation being provided. 

The absence of substantiating documentation will 
make those payments subject to the appropriate tax. 

(17) It is an express condition of these policies that all 
tickets issued under these policies are not transferable 
and remain the property of the employer if not used for 
the purpose or destinations for which they have been 
issued. 

(18) Proof of travel as required is to be supplied within 
one week of return to work. 

Failure to provide substantiation of travel as required 
will make annual leave travel assistance payments subject 
to the appropriate tax. 

Note: Reference to taxation items is based on current 
taxation advice and may be subject to change if taxation 
rulings vary. 

Insert new clause 
41(Z).—Wages and Classifications. 

Weekly 
Wages 

AWU Classifications 
(a) General Hand Grade 1 $316.50 

Labourer — Weirs, Workshops, 
General Works, Tyre Bays, Stores 
Washplant etc. 

Gardener 
Sampler/Laboratory Assistant 
Utilityperson 
Cleaner 

(b) General Hand Grade 2 $327.50 
Labourer — Appointed as such by 

the employer 
Storesperson Grade 3 
Lube Attendant 
Brine Supply Crewperson 3 (Lake 

MacLeod) 
(c) Process Operator Grade 1 $338.30 

Washplant Operator/Dry Salt 
Stacker Operator 

Storesperson Grade 2 
Pump-person 
Weirperson Grade 2 (Dampier) 
Tyre Fitter (14.00 x 24 tyres) 

Weekly 
Wages 

(d) Plant Operator Grade 1 $345.90 
Operator of: 

Truck — up to and including 
eight tonnes (4x2 
configuration) 

Crawler Tractor/Dozer Class 6 
Pneumatic Tyred Loader — less 

than two cu metres bucket 
capacity up to 90 kw 

Rubber Tyred Tractor — up to 
150 kw (including Trailer, 
Water Cart or Roller) 

Self Propelled Roller up to 150 kw 
Storesperson Grade 1/Forklift 

Operator 
Weirperson Grade 1 (Dampier) 
Brine Supply Crewperson Grade 2 

(Lake MacLeod) 
Plant Refueller 

(e) Plant Operator Grade 1A $349.50 
Operator of: 

Truck — nine to 17 tonnes 
Crawler Tractor/Dozer Class 7 

Serviceperson — Heavy Equipment 
Serviceperson — Field 
Serviceperson — Heavy Truck Brine 

Supply 
Crewperson Grade 1 
Heavy Equipment Tyre Fitter 

(all tyres) 

(f) Plant Operator Grade 2 $353.00 
Operator of: 

Truck — 18 to 60 tonnes or up 
to and including 300 kw 

Crawler Tractor Class 8 
Pneumatic Tyred Loader 2-4 cu 

metres, or 90-300 kw inclusive 
Rubber Tyred Tractor 150-300 kw 

inclusive (including hydraulic 
implements) 

Senior Gardener 
General Equipment Serviceperson 

(all servicing duties) 

(g) Plant Operator Grade 3 $360.30 
Operator of: 

Salt Rig or Low Loader over 60 
tonnes or over 300 kw 

Crawler Tractor/Dozer Class 8 
(Stockpile Dozing/Bladework) 

Crawler Tractor/Dozer Class 9 
Pneumatic Tyred Loader over 

four cu metres and/or 200 kw 
and over 

Rubber Tyred Tractor — over 300 
kw (including hydraulic 
implement) 

Grader Operator over 11000 kg 
and /or 75 kw 

Senior Heavy Equipment Tyre Fitter 
Washplant 

Controller 
Shiploader Controller 

(h) Plant Operator Grade 4 $364.00 
Operator of: 

Salt Harvester 
Senior Plant Operator 

The rates will be increased in accordance with future 
indexation decisions of the Western Australian 
Industrial Relations Commission. 
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(3) Junior Workers: The minimum rates of wages 
payable to junior workers shall be as follows: 

Percentage of rate for General Hand Grade 1 and 
of applicable allowances per week — 

% 
Under 16 years of age 60 
16 and under 17 years of age 80 
17 and under 18 years of age 90 
18 years of age and over Appropriate 

adult rate 
(4) Leading Hand Allowance: In addition to the 

appropriate wage prescribed, a leading hand shall be paid 
(per week): 

(i) if placed in charge of not less than 
three and not more than 10 other 
employees $18.60 

(ii) if placed in charge of more than 10 
and not more than 20 other 
employees $28.20 

(iii) if placed in charge of more than 20 
employees $36.60 

The rates will be increased in accordance with future 
indexation decisions of the Western Australian 
Industrial Relations Commission. 

Insert new subclause 
42.—Service Payments. 

(1Z) Subject to the provisions of this clause each 
employee shall, in addition to payments otherwise due 
under this Award be paid service pay as follows: 

Per Week 
After six months' continuous service $14.10 
After 12 months' continuous service $17.60 
After 18 months' continuous service $22.40 
After 24 months' continuous service $27.30 
After 36 months' continuous service $29.70 
After 48 months' continuous service $32.10 
After 60 months' continuous service $35.50 
After 72 months' continuous service $36.60 

43.—Special Rates and Provisions. 
Add to end of subclause 43 (7) the following: 

Provided that this subclause shall not apply to 
persons employed under the AWU provisions of this 
Award. 

Add to end of subclause 43 (12) — Catering Allowance 
the following: 

Provided that in the case of employees employed 
pursuant to the AWU classifications of this Award 
at Lake MacLeod shall be paid at the same rate as 
Dampier employees. 

Insert new subclause 
(18Z) Charge Hand Allowance: 

(a) An employee who is appointed as a Charge 
Hand shall be paid at the rate of 50 cents per 
hour (flat) in addition to the appropriate 
Leading Hand allowance for actual hours 
worked in the period so appointed. 

(b) Payment of this allowance is applicable only 
when the nominated employee is acting in the 
absence (off site) of a Supervisor. It will not be 
paid for any period not nominated or time not 
worked. 

Insert new subclause 
47.—Housing Subsidy. 

_ (1Z) Except for employees in accommodation pro- 
vided by the employer, a subsidy of $61.00 per week shall 
be paid for accommodation purposes. 

Insert new clause 
48(Z).—Travelling Allowance — Lake MacLeod. 

(1) A fixed sum allowance shall be paid to each 
employee in respect of all time and other factors 

associated with travelling to and from Lake MacLeod 
outside of paid hours. This allowance is irrespective of 
classification or point of catching/alighting from 
transport and is $17.00 per day for the outward and 
return journey between Lake MacLeod and Carnarvon. 
The conditions under which the allowance will be paid 
are as follows: 

(a) If an employee works and is paid for all 
ordinary or rostered hours, the employee will 
receive a travel allowance of $ 17.00 ($8.50 each 
way) for travel outside of these ordinary or 
rostered hours. 

(b) If an employee absents himself from work for a 
full shift for any reason or is on paid or unpaid 
leave for a full shift, that employee will not 
receive travel allowance. 

(c) If an employee works part of a day and travels 
during ordinary hours and receives payment for 
those ordinary hours (e.g. paid sick, cyclone 
stand-down etc) travel allowance would not be 
paid for that travel. 

(d) Travel as a result of callouts does not attract 
travel allowance as payment is made under 
callout provisions. 

(e) If an employee does not work a full shift and is 
not paid for all ordinary or rostered hours, i.e. 
authorised unpaid leave, late, etc, then travel 
allowance will be paid both ways provided that 
four hours or more is worked. If less than four 
hours is worked then travel allowance is paid 
only one way. 

Insert new clause 
49(Z).—Accommodation Charges — Dampier. 

Charges will be adjusted at a rate corresponding to 
Perth CPI movements at six monthly intervals. 

Rate Adjusted by CPI 
Movements to December 1985 

and effective 1 July 1986 
Married Housing $15.10 per week 
Twin Units $11.25 per week 
Single Units $ 8.00 per week 

Rate Adjusted by CPI 
Movements to June 1986 and 

effective 1 January 1987 
Married Housing $15.55 per week 
Twin Units $ 11.60 per week 
Single Units $ 8.25 per week 

Part 2. 
Schedule 1. 

Insert new subclause 
Long Service Leave. 

2.—Long Service. 
(4Z) Such service shall include: 

(a) Any period of absence from duty on any annual 
leave; 

(b) Any period of absence from duty on paid sick 
leave, workers' compensation, paid bereave- 
ment leave, paid compassionate leave and any 
unpaid sick or special leave where the employer 
deems special circumstances to apply and gives 
prior consent to its inclusion for the purposes 
of long service leave accrual; 

(c) Any period following any termination of the 
employment by the employer if such termina- 
tion has been made merely with the intention of 
avoiding obligations hereunder in respect of 
long service leave or obligations under any 
award in respect of annual leave; 

(d) Any period during which the service of the 
employee was or is interrupted by service: 

(i) as a member of the Naval, Military or 
Air Forces of the Commonwealth of 
Australia other than as a member of the 
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British Commonwealth Occupation 
Forces in Japan and other than as a 
member of the Permanent Forces of the 
Commonwealth of Australia, except in 
the circumstances referred to in section 
31 (2) ofthe Defence Act 1903-1956, and 
except in Korea or Malaya after 26 June 
1950; 

(ii) as a member of the Civil Construction 
Corps established under the National 
Security Act 1939-1946; 

(iii) in any of the Armed Forces under the 
National Service Act 1951 (as amended). 

Provided that the employee as soon as reason- 
ably practicable on the completion of any such 
service resumed or resumes employment with 
the employer by whom the employee was 
employed immediately before the commence- 
ment of such service. 

(e) Subject to the provisions of Clause 8, 
subclauses (4) (b) (iii) service as an apprentice. 

(5Z) Service shall be deemed to be continuous 
notwithstanding: 

(a) the transmission of a business as referred to in 
paragraph (3) of this subclause; 

(b) Any interruption of a class referred to in para- 
graph (4) of this subclause irrespective of the 
duration thereof; 

(c) Any standing down of an employee in accor- 
dance with the provisions of an award, 
industrial agreement, order or determination 
under either Commonwealth or State law; 

(d) Any absence from duty arising directly or 
indirectly from an industrial dispute if the 
employee returns to work in accordance with 
the terms of settlement of the dispute; 

(e) Any termination of the employment by the 
employer on any ground other than slackness 
of trade if the employee be re-employed by the 
same employer within a period not exceeding 
two months from the date of such termination; 

(f) Any termination of the employment by the 
employer on the grounds of slackness of trade 
if the employee is re-employed by the same 
employer within a period not exceeding six 
months from the date of such termination; 

(g) Any reasonable absence of the employee on 
legitimate union business in respect of which 
leave was requested and refused; 

(h) Any absence from duty after the coming into 
operation of this clause by reason of any cause 
not specified in this clause unless the employer, 
during the absence or within 14 days of the 
termination of the absence notifies the 
employee in writing that such absence will be 
regarded as having broken the continuity of 
service, which notice may be given by delivery 
to the employee personally or by posting it by 
registered mail to the last recorded address, in 
which case it shall be deemed to have reached 
the employee in due course of post. 

Provided that the period of any absence from duty or 
the period of any interruption referred to in placita (c) to 
(i) inclusive of this paragraph shall not [except as set out 
in paragraph (4) of this subclause] count as service. 

Insert new Schedule 
Schedule II(Z). 

Sickness and Accident Scheme. 
(Z) The Company will provide a Sickness and 

Accident Scheme at no cost to the employee so that an 
employee will be covered with a life assurance benefit of 
$30 000 from death in all cases as per "A" below, or will 
be paid the benefits prescribed in "B" below in the case 
of injury. 

In the event of an employee being unavailable through 
sickness or accident for a continuous period of six 
consecutive days, that employee, subject to the 
exclusions hereunder, will be paid benefits as listed 
hereunder. 

Where an employee has less working days accumulated 
sick leave credit available than required at the time of 
qualifying for benefits under this scheme, the difference 
between the working days required and the credit 
available will be paid to the employee as "approved sick 
leave" as it falls due. 

On notification of absence through sickness beyond 
the qualification period of continuous absences the 
Company will continue to pay benefits without inter- 
ruption, on the basis of the provisions of the scheme and 
make subsequent adjustments as necessary, when an 
employee returns to work or terminates. 

The Events and Benefits Payable 
A. Death by any cause $30 000 

(not subject to exclusions) 

B. Bodily Injury caused solely and 
directly by violent accidental, 
external and visible means resulting 
within 12 months of sustaining such 
bodily injury in: 

(1) Total and irrecoverable loss 
of all sight in both eyes or the 
total loss or physical 
severance of the whole of 
both hands or the whole of 
both feet or one hand 
together with one foot or one 
eye or one hand and one 
foot. $15 000 

(2) Total and irrecoverable loss 
of all sight in one eye or the 
total loss by physical 
severance of the whole of one 
hand or the whole of one 
foot $7 500 

(3) Loss of thumb and index 
finger by severance on same 
hand $1 500 

(4) Temporary total $220 per week or 
disablement from the base rates 
engaging in or applicable under 
attending to usual Award Clause 
profession or 41(Z).—Wages 
occupation or where and Classifica- 
the employer cannot tions plus Air- 
offer suitable conditioning and 
alternative Housing Subsidy 
employment under (where applicable 
temporary partial whichever is the 
disablement. greater. 

(5) Temporary partial $50 per week 
disablement from 
engaging in or 
attending usual 
profession, business 
or occupation. 

C. (1) Temporary 
Disablement from 
engaging in or 
attending to usual 
profession, business 
or occupation. 

$220 per week or 
the base rates 
applicable under 
Award Clause 
41(Z).—Wages 
and Classifica- 
tions plus Air- 
conditioning and 
Housing Subsidy 
(where 
applicable) 
whichever is the 
greater. 
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Benefit Period 
(1Z) Income benefits under Events B (4), B (5) and C 

(1) but not more than one of the events in respect of the 
same period of time, are payable from the day after a 
continuous period of six days of disability, but only after 
unused sick leave credits in excess of a retention of up to 
a maximum of six days have first been exhausted. 
Payments while the insured employee is wholly and 
continually unable to perform any and every normal 
duty as an employee and remains under the regular care 
and attention of a legally qualified medical practitioner 
for as long as the disability continues up to the earliest of 
the following dates: 

(a) The date of the age of 65 is attained; or 
(b) The date normal retirement age is attained; or 
(c) The expiry of 52 weeks for any one illness or 

104 weeks from any accident. 

Schedule III. 
Amendments Applicable to AWU Only. 

Amendments to the Award, detailed below and 
identified by the suffix "Z" after the clause number or 
subclause number, are applicable to members of the 
Australian Workers' Union only, and will be in lieu of 
similarly numbered clauses and subclauses in the current 
Award document, by agreement reached following 1986 
Award negotiations with State AWU officials and AWU 
representatives from both Dampier and Lake MacLeod. 
Money amounts shown in the amendments are those 
effective as of 8 November 1986. 

A schedule for commencement of amended payments 
is contained in Clause 3(Z).—Term. 

Amendments — Changes or Additions. 
Preamble 
Clause 2(Z).— Arrangement 
Clause 3(Z).— Term 
Clause 5.— Definitions 

Subclause (1Z) 
Clause 6.— Contract of Employment 

Subclause [1Z (a) and (b)] 
Subclause (7Z) 
Subclause [10Z (a) (i), (ii), (iii)] 
Subclause [12Z (a), (b), (c)] 

Clause 7.— Job Redundancy and Retrenchment 
of Employees 
Subclause (2Z) 
Subclause [4Z (a), (b), (c), (d), (e), 
(f)] 
Subclause [5Z (a), (b), (c), (d), (e), 
(0, (g)] 

Clause 10(Z).— Temporary Employees 
Clause 15(Z).— Industrial Relations Procedure 
Clause 20.— Travelling on Engagement and 

Termination 
Subclause (1Z) 
Subclause (3Z) 
Subclause [6Z (a), (b), (c)] 

Clause 21(Z).— Union Training 
Clause 22.— Cyclone Interruption 

Subclause [2Z (a), (b), (c), (d), (e), 
(f), (g)] 

Clause 23.— Wet Weather Interruption 
Subclause [1Z (a), (b), (c)] 
Subclause [2Z (a), (b), (c), (d), (e), 
(f), (g)] 
Subclause [7Z (a), (b)] 

Clause 24.— Site Inaccessibility 
Subclause [2Z (a), (b), (c), (d), (e), 
(f), (g)] 
Subclause [6Z (a), (b)] 

Clause 25.— Essential Services 
Subclause [1Z (a), (b), (c), (d), (e), 
(0, (g). (h)] 

Clause 26.— Utilisation of Contractors 
Subclause [2Z (a), (b), (c), (d)] 

Clause 27.— Higher Duties 
Subclause [4Z (a), (b)] 

Clause 28.— Hours 
Subclause [3Z (a), (b)] 

Clause 29.— Overtime 
Subclause [2Z (a), (b), (c), (d), (e)] 
Subclause [3Z (a), (b), (c), (d), (e)] 
Subclause [4Z (a), (b), (c), (d), (e), 
(f), (g), (h), (i), 0)] 

Clause 31.— Public Holidays 
Subclause [1Z (a), (b)] 

Clause 32.— Annual Leave 
Subclause [1Z (a), (b), (c), (d), (e)] 
Subclause [4Z (a), (b)] 
Subclause [6Z (a), (b), (c)] 

Clause 33.— Absence Through Sickness 
Subclause [1Z (a), (b)] 
Subclause [4Z (a), (b)] 

Clause 34A(Z).—Special Leave General 
Clause 36.— Protective Equipment and Toxic 

Substances 
Subclause [6Z (a), (b), (c)] 

Clause 37.— Supply of Footwear 
Subclause (3Z) 

Clause 38(Z).— Supply of Clothes 
Clause 39(Z).— Location Allowance 
Clause 40(Z).— Annual Leave Travel Assistance 
Clause 41 (Z).— Wages and Classifications 
Clause 42.— Service Payments 

Subclause (1Z) 
Clause 43.— Special Rates and Provisions 

Subclause [18Z (a), (b)] 
Clause 47.— Housing Subsidy 

Subclause (1Z) 
Clause 48(Z).— Travelling Allowance — Lake 

MacLeod 
Clause 49(Z).— Accommodation Charges — Dampier 
Long Service Leave — Clause 2, Subclause [4Z (a), (b), 

(c), (d), (e)] 
Clause 2, Subclause [5Z (a), (b), (c), 
(d), (e), (f), (g), (h)] 

Sickness and Accident Scheme — Introduction (Z) 
Benefit Period 1 (Z) 

SALT PRODUCTION AND PROCESSING — 
DAMPIER SALT (OPERATIONS) PTY LTD 

Award No. A12 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 331 of 1987. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
Dampier Salt (Operations) Pty Ltd, Respondent. 

Order. 
HAVING heard Mr L. Benfell on behalf of the Appli- 
cant and Mr G.D. McKenzie on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Salt Production and Processing — 
Dampier Salt (Operations) Pty Ltd Award No. A12 
of 1985 be varied in accordance with the following 
Schedule and that such variation shall have effect on 
and from 31 March 1987. 

Dated at Perth this 17th day of July 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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Schedule. 
Delete Clause 43.—Special Rates and Provisions, 

subclause (6) and insert in lieu thereof: 
(6) (a) Electrician's Licence — Applies to an: 

Electrician Special Class 
Electrician Fitter and/or Armature Winder 
Electrical Installer 
who holds a "A" or "B" grade licence and who 
may be required to use that licence during the course 
of employment will be paid an allowance of $11.70 
(flat) per week. 

(b) An electrical tradesperson who holds a licence 
as prescribed in (a) hereof where such licence is 
endorsed for both fitting and installing work shall, 
in addition to the allowance prescribed in (a), be 
paid an additional allowance at the rate of $11.70 
per week in respect of any week in which the trades- 
person is allocated and performs both fitting and 
installing work. 

SALT PRODUCTION AND PROCESSING, 
SHARK BAY SALT JOINT VENTURE GYPSUM 

PRODUCTION PROCESSING, AG NEW CLOUGH 
LTD, USELESS LOOP ORDER 

Award No. 84 of 1983. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 357 of 1987. 

Between the Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers and 
Others, Applicant and Shark Bay Salt Joint 
Venture, Respondent. 

Order. 
HAVING heard Mr N. Cinquina on behalf of the Appli- 
cant and Mr C. Gibbs on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 1195 of 1986, dated 24 April 1987, have 
been complied with, and by consent, hereby orders — 

That the Salt Production and Processing, Shark 
Bay Salt Joint Venture Gypsum Production 
Processing, Agnew Clough Ltd, Useless Loop 
Order Award No. 84 of 1983 as amended, be further 
amended in accordance with the following Schedule 
with effect from the first pay period commencing on 
or after 10 March 1987. 

Dated at Perth this 13th day of July 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.l Commissioner. 

Schedule. 
1. Clause 25.—Wages: Delete this clause and insert in 

lieu: 
25.—Wages. 

(1) The minimum weekly rates payable to adult 
employees covered by this Order shall be as follows: 

Classification Rate Per Week 
$ 

Tradesman, including — 
Fitter ) 
Fitter and Turner ) 
Motor Mechanic ) 
First Class Machinist ) 
Boilermaker ) 
Plant Mechanic ) 
Refrigeration Fitter ) 
Electrical Fitter ) 
Automotive Electrical Fitter ) 
First Class Welder ) 376.70 

Classification Rate Per Week 

Carpenter 376.70 
Plumber 376.70 
Tool Storeman 328.40 
Trades Assistant 310.80 
Labourer 291.80 
General Hand 1 273.80 
General Hand 2 280.40 
General Hand 3 287.10 
Process Operator 1 294.00 
Process Operator 2 299.50 
Plant Operator 1 311.50 
Plant Operator 2 316.50 
Plant Operator 3 325.60 
Plant Operator 4 331.40 
Plant Operator 5 336.10 
Plant Operator 6 343.80 
Experienced Cook 343.00 
Cook 299.50 
Mess Attendant 273.80 
Laboratory Attendant 356.50 

(2) Leading Hand: In addition to the appropriate 
total wage prescribed in subclause (1) of this clause, 
a Leading Hand shall be paid — 

$ 
(a) If placed in charge of not less 

than three and not more than 
10 other employees  12.80 

(b) If placed in charge of more 
than 10 and not more than 20 
other employees  19.30 

(c) If placed in charge of more 
than 20 other employees  25.00 

(3) Engine Driving Classifications — 
$ 

(a) Internal Combustion Engine 
Driver 349.60 349.60 

(b) Mobile Crane Driver — 
Living capacity over five tonnes 
but not exceeding 10 tonnes  327.30 

(c) Additions to wage rates 
prescribed in subclause (3) of 
this clause shall apply to an 
Engine driver as hereinafter 
specified — 

(i) attending to refrigeration 
and/or air compressor or 
compressors  15.20 

(ii) attending to an electric 
generator or dynamo 
exceeding 10 kw capacity 15.20 

(iii) attending to switchboard 
where the generating 
capacity is 350 kw or 
over   4.80 

(iv) attending to a boiler or 
boilers   15.20 

(4) The Federated Engine Drivers' and Firemen's 
Union reserved the right to all classifications 
covered under the Engine Drivers' (Salt Mining) 
Award No. 43 of 1968 should there be similar 
classifications of employment in the future in this 
Industry according to and in addition to the terms of 
Clause 4.—Area and Scope and Clause 25.—Wages,' 
subclause (3) Engine Driving Classifications. 
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STOREMEN INDEPENDENT SUPERMARKETS AND CHAIN STORES 
WOOLDUMPERS PTY LTD (WA) WAREHOUSE 

Award No. A36 of 1982. Award No. A26 of 1982. 

BEFORE THE WESTERN AUSTRALIAN BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

No. 309 of 1987. 

Between Shop, Distributive and Allied Employees 
Association of Western Australia, Applicant and 
Independent Wooldumpers Pty Ltd, Respondent. 

Order. 
HAVING heard Mr M. Bishop on behalf of the applicant 
and Mr D.M. Jones on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the Commis- 
sion No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Storemen Independent Wooldumpers 
Pty Ltd Award No. A36 of 1982 be amended, be 
further amended in accordance with the following 
Schedule with effect from the beginning of the first 
pay period commencing on or after the 2nd day of 
July 1987. 

Dated at Perth this 2nd day of July 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 12.—Meal Hours and Meal Money: Delete 

$4.10 in paragraph (a) of subclause (2) and insert in lieu 
$5.10. 

STOREMEN'S RAPID METAL 
DEVELOPMENTS (AUST) PTY LTD 

Award No. A44 of 1982. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 308 of 1987. 

Between Shop, Distributive and Allied Employees 
Association of Western Australia, Applicant and 
Rapid Metal Developments Pty Ltd, Respondent. 

Order. 
HAVING heard Mr M. Bishop on behalf of the applicant 
and Mr D.M. Jones on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the Commis- 
sion No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Storemen's Rapid Metal Developments 
(Aust) Pty Ltd Award No. A44 of 1982 as amended, 
be further amended in accordance with the follow- 
ing Schedule with effect from the beginning of the 
first pay period commencing on or after the 2nd day 
of July 1987. 

Dated at Perth this 2nd day of July 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 10.—Meal Money: Delete $4.10 in subclause 

(1) and insert in lieu $5.10. 

No. 365 of 1987. 

Between the Shop, Distributive and Allied Employees' 
Association of Western Australia, Applicant and 
G.J. Coles and Co Ltd and Others, Respondents. 

Order. 
HAVING heard Mr T.M. Bishop on behalf of the Appli- 
cant and Mr D.M. Jones on behalf of the Respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the Commis- 
sion No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Supermarkets and Chain Stores (WA) 
Warehouse Award No. A26 of 1982 as amended, be 
further amended in accordance with the following 
Schedule with effect from the beginning of the first 
pay period commencing on or after the 29th day of 
June 1987. 

Dated at Perth this 29th day of June 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] • Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 

number and title 42.—Junior Employees insert a new 
number and title 

43. Introduction of Change. 
2. Clause 10.—Payment of Wages: Delete subclause 

(8) and insert in lieu the following:— 
(8) (a) Coles Myer Ltd: Payment of wages shall 

be made in the employees' time. 
(b) Woolworths (WA) Ltd 

(i) (aa) The employer may elect to pay 
employees in cash, by cheque or by 
means of a credit transfer to a 
bank, building society or credit 
union account in the name of the 
employee. The day that the credit 
transfer is credited to the 
employee's account shall be 
deemed to be the date of payment, 

(bb) Payment shall be made within three 
trading days from the last day of 
the pay period and if in cash or by 
cheque shall be made during the 
employee's ordinary working 
hours. 

(cc) No employer shall change its 
method of payment to employees 
without first giving them at least 
four weeks' notice of such change, 

(dd) No employee shall be required to 
accept a change in the method of 
payment if such change causes 
hardship. Any dispute concerning 
hardship in a particular case shall 
be referred to a Board of Reference 
for determination. 

(ii) (aa) The employer may elect to pay 
employees weekly or fortnightly in 
accordance with subclause (1) of 
this clause. 

(bb) No employer shall change the fre- 
quency of payment to employees 
without first giving them and the 
Union at least four weeks' notice of 
such change. 
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(cc) The method of introducing a fort- 
nightly pay system shall be by the 
payment of an additional week's 
wages in the last weekly pay before 
the change to fortnightly pays to be 
repaid by equal fortnightly deduc- 
tions made from the next and 
subsequent pays provided the 
period for repayment shall not be 
less than 20 weeks or some other 
method agreed upon by the Union 
and employer. 

(iii) For the purpose of effecting the rostering 
off of workers as provided by this award 
such wages may be either for the actual 
hours worked each week; or an amount 
being the calculated weekly average of the 
wages accruing over the two or three, as 
the case may be, consecutive weekly 
period. 

3. Clause 13.—Meal Money: Delete subclause (1) and 
insert in lieu the following:— 

(1) When an employee is required to continue 
working after the usual finishing time for more than 
one hour, he shall be paid $5.10 for the purchase of 
any meal required. 

4. Clause 16.—Annual Leave: Delete paragraph (a) of 
subclause (2) and insert in lieu the following:— 

(a) During a period of annual leave an employee 
shall be paid a loading of 17 Vi per cent or his normal 
shift loading whichever is the greater calculated on 
his ordinary wage as prescribed. 

5. Clause 29.—Wages: Delete paragraph (a) of sub- 
clause (3) and insert in lieu the following:— 

(3) (a) An employee shall receive an additional 
payment for every hour of which he spends 20 
minutes or more in a cold chamber in accordance 
with the following:— 

(i) Below zero degrees Celsius to - 20 degrees 
Celsius — 43 cents per hour 

(ii) Below - 20 degrees Celsius to - 25 degrees 
Celsius — 48 cents per hour 

(iii) Below - 25 degrees Celsius — 55 cents per 
hour. 

6. Clause 35.—Shift Work: In subclause (5) delete the 
words "or night shift" so the sentence reads as 
follows:— 

(5) The loading on the ordinary rates of pay for 
each afternoon shift shall be:—• 

7. Clause 36.—Shift Work: Immediately following 
subclause (9) insert a new subclause (10) as follows:— 

(10) (a) The loading on the ordinary rates of pay 
for employees required to work night shifts other 
than rotating shifts shall be 20 per cent of one-fifth 
of the ordinary rate of pay prescribed by this 
Award. 

(b) Provided that from 1 July 1988 the loading on 
the ordinary rates of pay for employees required to 
work night shifts other than rotating shifts shall be 
25 per cent of one-fifth of the ordinary rate of pay 
prescribed by this Award. 

8. Clause 42.—Junior Employees: Immediately 
following this clause insert new Clause 43.—Introduc- 
tion of Change:— 

43.—Introduction of Change. 
Employer's Duty to Notify 

(1) (a) Where an employer had made a definite 
decision to introduce major changes in production, 
programme, organisation, structure or technology 
that are likely to have significant effects on 
employees, the employer shall notify the employees 
who may be affected by the proposed changes and 
the union. 

(b) "Significant effects" include termination of 
employment, major changes in the composition, 
operation or size of the employer's workforce or in 
the skills required; the elimination or diminution of 
employer's workforce or in the skills required; the 
elimination or diminution of job opportunities, 
promotion opportunities or job tenure; the altera- 
tion of hours of work; the need for retraining or 
transfer of employees to other work or locations and 
restructuring of jobs. Provided that where the 
award makes provision for alteration of any of the 
matters referred to herein an alteration shall be 
deemed not to have significant effect. 
Employer's Duty to Discuss Change 

(2) (a) The employer shall discuss with the 
employees affected and the union inter alia, the 
introduction of the changes referred to in subclause 
(1) hereof, the effects the changes are likely to have 
on employees, measures to avert or mitigate the 
adverse effects of such changes on employees and 
shall give prompt consideration to matters raised by 
the employees and/or their union in relation to the 
changes. 

(b) The discussion shall commence as early as 
practicable after a definite decision has been made 
by the employer to make the changes referred to in 
subclause (1) (a) hereof. 

(c) For the purpose of such discussion, the 
employer shall provide to the employees concerned 
and their union, all relevant information about the 
changes including the nature of the changes 
proposed; the expected affects of the changes on 
employees and any other matters likely to effect 
employees provided that any employer shall not be 
required to disclose confidential information the 
disclosure of which would be inimical to the 
employer's interests. 

TRANSPORT WORKERS 
(BURSWOOD ISLAND RESORT) 

Award No. A2 of 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 370 of 1987. 

Between Transport Workers' Union of Australia 
Industrial Union of Workers, Western Australian 
Branch, Applicant and Burswood Management 
Ltd, Respondent. 

Order. 
HAVING heard Mr J.A.G. Long on behalf of the appli- 
cant and Mr D.M. Jones on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Transport Workers (Burswood Island 
Resort)" Award No. A2 of 1987 be varied in 
accordance with the following Schedule and that 
such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after the 27th day of March 1987. 

Dated at Perth this 27th day of July 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 
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Schedule. 
Clause 8.—Wages: Delete this clause and insert in lieu: 

(1) Adult Employees (total wage per week) 
Bus Drivers (including Service, Tour, Charter Bus 

Drivers) driving a passenger vehicle having seating 
capacity for: 

$ 
(a) Under 25 adult persons 298.60 
(b) 25 adult persons or more 305.20 
(c) Car/Limousine Driver 285.00 

(2) A leading hand shaE be paid a rate exceeding 
the highest rate of the employees he supervises by an 
amount of $16.(X) per week. 

WESTERN AUSTRALIAN COLLEGE 
OF ADVANCED EDUCATION 

NON-ACADEMIC SALARIED STAFF 
Award No. 3 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

The Civil Service Association of Western Australia 
Incorporated 

and 
Western Austrahan College of Advanced Education. 

No. 358 of 1983. 

WESTERN AUSTRALIAN COLLEGE 
OF ADVANCED EDUCATION 

NON-ACADEMIC SALARIED STAFF AWARD 1981 
No. 3 of 1979. 

Non-Academic Staff Educational Services 

COMMISSIONER G.L. FIELDING. 
Perth 8th day of July 1987. 

Award respondency — salary rates — allowances — new 
Respondent due to Colleges amalgamating — imple- 
mentation of broadbanding salary rates — travel- 
ling allowances updated — old Principles used — by 
consent — Award varied. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: This is the final chapter in 
what has been a long story, the story being an attempt by 
the Association to modernise the provisions of the 
Western Australian College of Advanced Education 
Non-Academic Salaried Staff Award of 1981. 

The matter first came before the Commission in a 
formal way on 11 April 1986 when a number of amend- 
ments were made to the Award to reflect accurately, and 
certainly more accurately than had been done prior to 
that time, the conditions of employment enjoyed by the 
non academic staff at the College of Advanced 
Education. It is well recognised by all that the conditions 
of service have a very strong and close link with those 
obtaining in the Public Service and on 11 April 1986 I 
made, by consent, many amendments to the Award to 
reflect that nexus and, in effect, to modernise the Award. 

The proceedings were adjourned because amongst the 
amendments sought was a change to the scope of the 
Award to reflect the fact that the Nedlands, Mount 
Lawley, Churchlands and Claremont Teachers' 
Colleges, which were nominated as parties to the Award, 
had been abolished by force of statute. That involved a 
change to the scope, and so needed to be advertised. So 
that the provisions of section 29A of the Industrial 

Relations Act could be complied with, the matter was 
adjourned to enable the Applicant to do that. The 
Applicant has now done that and seeks to make the 
necessary change to the scope to reflect the fact that there 
is now only one college bound by the Award, the West 
Australian College of Advanced Education. 

In the interim the parties have taken the opportunity to 
make some further adjustments to the Award. One is to 
amend the hours of duty clause, not to vary the normal 
hours of duty but simply to provide that the hours may 
be worked over a shorter working week or shorter 
working month. There is nothing in that amendment 
which in any way offends the Principles. 

Perhaps the most significant amendment is, as Mr 
Dodd has said, that the Award seeks to adjust the salary 
levels and rates of pay prescribed under the Award to 
bring it into line with the concept of broadbanding as it is 
now known in the Public Service. The information 
before me is that the College agreed in principle, at least 
in June of last year, to adopt broadbanding and indeed 
has been using it since 1986. 

The parties ask me to process this aspect of the claim 
under the old Principles which permit an adjustment to 
wage and salary levels or conditions of employment at 
large so long as the costs are minimal and so long as one 
has regard to the consequences of flow-on. It is only right 
and proper in this case that the old principles be applied. 
Indeed, whilst there are precedents to which Mr Dodd 
has referred, and others I might say, for using the old 
Principles, I cannot think of a stronger case than this. 
This matter is part-heard and it has been part-heard now 
for a period of over a year. Obviously on any system of 
justice the Principles applying at the time the matter was 
first raised should govern the application of today's 
hearing. Thus I have no reservation whatsoever in saying 
to the parties that I agree the matter should be dealt with 
under the old Principles. 

That still requires me to consider the cost implications. 
The information is that the cost of implementing broad- 
banding in its initial year will be 0.64 per cent of the total 
labour costs increasing in 1990 or thereabouts to 2.9 per 
cent. I am somewhat concerned about the figure of 2.9 
per cent in the year 1990. It is high compared to the other 
instrumentalities and other areas of government which 
have adopted the concept of broadbanding. Mr Miller 
says there are good reasons for that cost being higher 
than in other areas of the government employment 
sector. 

Principally, the reasons are that the College does not 
have the capacity to save money in areas of promotions 
appeal and the like and perhaps that is unfortunate. 
Nonetheless, he has assured me that the costs have been 
minimised to the extreme and cannot be further reduced. 
Furthermore, he says that College is most anxious that 
the claim be granted given the established nexus with the 
Public Service. 

I think in the circumstances it would be perverse not to 
grant the claim. The costs, even in the 1990s, are 
"minimal" by standards set in other Commissions; 
although that is a view I have not always shared. I do 
think, given that costs have been minimised in the way in 
which Mr Miller has said and given the nexus, it would be 
wrong not to endorse the parties' agreement. Therefore, 
I indicate I am prepared to endorse it on this occasion. 

As a consequence of that change there will need to be 
changes in the overtime provision. Not that the altera- 
tions are highly significant; they are simply consequential 
changes brought about by a need to adjust the salary 
levels at which overtime is payable and again the change 
proposed in Clause 11 is consistent with what now 
operates in the Public Service under broadbanding. 

The remaining change to the Award is to bring up to 
date the travelling allowances and the like. From time to 
time they are adjusted in the Public Service. As I have 
said, this Award is linked to the Public Service and 
clearly there can be no objection to the change being 
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made in the way in which it is sought. It simply seeks to 
offset costs and again is within the scope of the 
Principles. 

Appearances: 
Mr K.H. Dodd for the Applicant. 
Mr J.D. Miller for the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 358 of 1983. 

Between the Civil Service Association of Western 
Australia Incorporated, Applicant and Western 
Australian College of Advanced Education, 
Respondent. 

Order. 
HAVING heard Mr K.H. Dodd on behalf of the Appli- 
cant and Mr J.D. Miller on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the Commis- 
sion No. 261 of 1986, dated 23 July 1986, have been 
complied with, and by consent, hereby orders — 

That the Western Australian College of 
Advanced Education Non-Academic Salaried Staff 
Award 1981 as amended, be further amended in 
accordance with the following Schedule with effect 
from the beginning of the first pay period 
commencing on and from this day, excepting 
amendments to Clause 23 which have effect on and 
from the 1st day of March 1987. 

Dated at Perth this 8th day of July 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 3.—Area and Scope: Delete subclause (b) 

and insert in lieu: 
(b) This Award shall apply to all salaried non- 

academic staff employed by the Western Australian 
College of Advanced Education, except those 
employed on a casual basis. 

2. Clause 8.—Hours of Duty: Delete subclause (a) (ii) 
and insert in lieu: 

(ii) Where hours of duty are varied by the Council 
they shall not be so varied as to prescribed 
ordinary working hours in excess of 150 hours 
per four week period. 

3. Clause 11.—Overtime: 
(i) Delete subclause (j) and insert in lieu: 

(j) Except as provided in subclause (k) of this 
clause, payment for overtime or the granting of time 
off in lieu of overtime, or travelling time, shall not 
be approved in the following cases: 

(i) Employees whose maximum salary and 
allowance in the nature of salary exceeds 
that as determined for Level 5 as prescrib- 
ed in Schedule A of this Award. 

(ii) Employees whose work is not subject to 
close supervision. 

(ii) Delete subclause (o) (i) and insert in lieu: 
(o) (i) An employee who is authorised by the 

Council, or by a duly authorised Senior 
Officer to hold himself/herself on call 
during his/her period of duty shall be paid 

67 W.A.I.G. 

an allowance in accordance with the 
following formula for each hour or part 
thereof they are on call: 
Level 2/4 Laboratory Technologist 
(Minimum) 

x 1 x 18.75 
37.5 100 

(iii) Delete Schedule 1 of this clause. 
4. Clause 23.—Allowances: Delete Table 1 Travelling 

Allowances and insert in lieu: 

Table 1 
Travelling Allowances 

Nature of Travel. 
Intra-State Rate Item 

Per Day 
$ 

Involving an overnight stay at a 
hotel or motel: 
(i) Locality south of 26 degrees 

south latitude 62.10 1 
(ii) Locality north of 26 degrees 

south latitude 2 
Broome 109.45 
Carnarvon 77.85 
Dampier 103.40 
Derby 92.05 
Exmouth 110.95 
Fitzroy Crossing 70.70 
Gascoyne Junction 74.70 
Halls Creek 89.20 
Karratha 132.70 
Kununurra 116.20 
Marble Bar 90.70 
Newman 128.20 
Nullagine 67.70 
Onslow 97.70 
Pannawonica 95.70 
Paraburdoo 104.40 
Port Hedland 94.55 
Roebourne 71.70 
Shark Bay 85.15 
Tom Price 103.40 
Wickham 101.20 
Wittenoom 91.70 
Wyndham 109.70 

Not involving an absence from 
headquarters overnight: 
(i) Locality south of 26 degrees 

south latitude 

Breakfast 
Lunch 
Dinner 

(ii) Locality north of 26 degrees 
south latitude 
Breakfast 7.50 
Lunch 10.80 4 
Dinner 21.10 

Allowances to meet incidental Rate 
expenses: Per Day 

$ 
(i) Locality south of 26 degrees 

south latitude 4.35 5 
(ii) Locality north of 26 degrees 

south latitude 6.70 6 
Involving an overnight stay in 
accordance with paragraph (ii): 
(i) Locality south of 26 degrees 

south latitude 31.70 7 
(ii) Locality north of 26 degrees 

south latitude 46.10 8 

Involving an overnight stay at a 
metropolitan hotel or motel: 77.90 9 

Rate Item 
Per Meal 

$ 
6.70 
6.70 3 

13.95 
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Rate Item 
Per Day 

$ 
Involving the purchase of a midday 
meal within the metropolitan area: 
(i) Per meal 2.90 10 
(ii) Maximum reimbursement per 

pay period 14.50 11 
Inter-State 
Beyond the limits of the State but 
within the Commonwealth: 
(i) Capital Cities 103.00 12 
(ii) Other 62.10 13 
Allowances to meet incidental 
expenses: 6.70 14 
Allowances in accordance with 
paragraph (vii) 46.10 15 

5. Schedule A: Delete this Schedule and insert in lieu: 
Schedule A. 

(a) The annual salaries applicable to employees 
covered by this Award shall be: 
Level Salary Per Annum 

S 
A B C D 

Level 1 under 17 years 7 618 7 907 8 089 8 357 
17 years 8 093 9 241 9 454 9 767 
18 years 10 383 10 778 11 026 11 392 
19 years 12 019 12 476 12 763 13 186 
20 years 13 497 14 010 14 332 14 807 
21 years or first year 

of adult service 14 827 15 390 15 774 16 266 
22 years or second 

year of adult 
service 15 387 15 972 16 339 16 86! 

23 years or third year 
of adult service 15 944 16 550 16 931 17 453 

24 years or fourth 
year of adult 
service 16 500 17 127 17 521 18 043 

Q.P. 
25 years or fifth 

year of adult 
service 17 059 17 707 18 114 18 636 

26 years or sixth year 
of adult service 17 617 18 286 18 707 19 229 

27 years or seventh 
year of adult 
service 18 259 18 953 19 389 19 911 

28 years or eighth 
year of adult 
service 18 703 19 414 19 860 20 383 

29 years or ninth year 
of adult service 19 360 20 096 20 558 21 080 

Level 2 20 146 20 912 21 393 21 915 
20 750 21 539 22 034 22 556 
21 373 22 185 22 695 23 217 
22 014 22 853 23 377 23 899 
22 675 23 537 24 078 24 600 

Level 3 23 582 24 478 25 041 25 563 
24 290 25 213 25 793 26 315 
25 018 25 969 26 566 27 088 
25 769 26 748 27 363 27 885 

Level 4 26 795 27 813 28 453 28 975 
27 599 28 648 29 307 29 829 
28 427 29 507 30 186 30 708 

Level 5 30 020 31 161 31 878 32 400 
31 100 32 282 33 024 33 546 
32 219 33 443 34 212 34 734 
33 380 34 648 35 445 35 967 

Level 6 35 249 36 588 37 430 37 952 
36 518 37 906 38 778 39 300 
37 833 39 271 40 174 40 696 
39 237 40 728 41 665 42 187 

Level 7 41 389 42 962 43 950 44 472 
42 879 44 508 45 532 46 054 
44 498 46 189 47 251 47 773 

Level 8 47 132 48 923 50 048 50 570 
49 017 50 880 52 050 52 572 
51 356 53 308 54 534 55 056 

Level 9 54 277 56 340 57 636 58 158 
56 251 58 389 59 732 60 254 
58 501 60 724 62 121 62 643 

(b) Pursuant to section SOX (1) (a) of the 
Industrial Relations Act 1979, the General Division 
shall consist of the following Classification and 
Annual Salary: 
Classification Salary Per Annum 
G-IT13 39 237 40 728 41 665 42 817 

(c) Employees appointed or promoted to a Level 
1 position shall not be entitled to progress beyond 
the 24 year old or fourth year of adult service rate of 
salary, unless the employee is deemed to be qualified 
for promotion as determined by the Council. 

(d) An employee who is 21 years of age or older 
on appointment to Level 1 may be appointed at the 
minimum rate of pay based on years of service and 
not on age. 

(e) Salaries — Professional Callings 
(i) Employees who possess a relevant tertiary 

level qualification or equivalent, 
determined by the Council and who are 
employed in a professional calling deter- 
mined by the Council shall be entitled to 
annual salaries as follows: 

Level Salary Per Annum * 
A B C D 

Level 2/4 20 146 20 912 21 393 21 915 
21 373 22 185 22 695 23 217 22 675 23 537 24 078 24 600 
24 290 25 213 25 793 26 315 
26 795 27 813 28 453 28 975 
28 427 29 507 30 186 30 708 

Level 5 30 020 31 161 31 878 32 400 
31 100 32 282 33 024 33 546 32 219 33 443 34 212 34 734 
33 380 34 648 35 445 35 967 

Level 6 35 249 36 588 37 430 37 952 
36 518 37 906 38 778 39 300 37 833 39 271 40 174 40 696 
39 237 40 728 41 665 42 187 

Level 7 41 389 42 962 43 950 44 472 42 879 44 508 45 532 46 054 
44 498 46 189 47 251 47 773 

Level 8 47 132 48 923 50 048 50 570 
49 017 50 880 52 050 52 572 
51 356 53 308 54 534 55 056 

Level 9 54 277 56 340 57 636 58 158 
56 251 58 389 59 732 60 254 
58 501 60 724 62 121 62 643 

(f) Employees on appointment or promotion to 
the level 2/4 under this clause: 

(i) Employees who have completed an 
approved three year tertiary qualification, 
relevant to their calling, shall commence at 
the first year increment. 

(ii) Employees who have completed an 
approved four year tertiary qualification, 
relevant to their calling, shall commence at 
the second year increment. 

(iii) Employees who have completed an 
approved Masters of PhD degree relevant 
to their calling shall commence on the 
third year increment. 
Provided that employees who attain a 
higher tertiary level qualification after 
appointment shall not be entitled to any 
advanced progression through the range. 

(g) The Council shall be responsible for deter- 
mining the relevant acceptable qualifications for 
appointment for the callings covered by this clause 
and shall maintain a manual setting out such 
qualifications. 

(h) The Council in allocating levels pursuant to 
subclause (a) of this clause may determine a 
commencing salary above level 2/4 for a particular 
calling/callings. 

(i) The salaries specified in Column A shall 
operate from the beginning of the first pay period 
commencing on or after 1 November 1985, the 
salaries specified in Column B shall operate from the 
beginning of the first pay period commencing on or 
after 4 November 1985 and the salaries specified in 
Column C shall operate from the beginning of the 
first pay period commencing on or after 1 July 1986 
and the salaries specified in Column D shall operate 
from the beginning of the first pay period 
commencing on or after 10 March 1987. 

(j) Service Allowances: Employees classified 
C-IV and C-II-1 prior to the operation of this Award 
shall be entitled to progress to the first two points of 
Level 2 under this Award in accordance with the 
provisions of Clauses 7 (b), 9 (d), (e) and (f) of the 
Public Service Administrative and Clerical Divisions 
Salaries Award 1982 No. 1 of 1982. 
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(k) Efficiency and Personal Allowances: 
Employees in recept of efficiency and personal 
allowances at the date of operation of this Award 
shall have the allowances included as salary when 
determining placement under this Award. 

(1) Qualifications Allowance 
(i) Employees in receipt of a qualifications 

allowance at the date of operation of this 
Award or who would have become entitled 
to such allowance, or increase in such 
allowance as a result of studies completed 
in the 1985 calendar year, shall continue to 
receive or be granted such allowance, or 
increase in such allowance provided that 
such allowance shall be reduced or ceased 
in accordance with the following: 

Allowance 
Diplomates 

Annual 
Allowance 

Graduates and 
Associates 

Up to and including 
Level 3, min $200 $300 
Level 3, 2nd and 3rd 
increments $100 $200 
Level 3 max Nil $100 
Level 4 and above Nil Nil 

(ii) Employees who are not entitled to a 
qualifications allowance pursuant to para- 
graph (i) of this subclause or who attain a 
higher qualification subsequently shall not 
be entitled to receive an allowance or 
increase in the allowance. 

(m) Employee Supporting Dependents Allowance 
(i) Employees previously classified C-IV, 

G-VII or G-X who were in receipt of an 
allowance of one increment for wholly 
supporting a spouse and/or dependent 
relatives prior to the date of operation of 
this Award shall, if classified Level 1 under 
this Award, continue to receive such 
allowance of one increment whilst wholly 
or substantially supporting a spouse 
and/or dependent relative. Provided that 
the maximum remuneration inclusive of 
such allowance shall be the rate of pay at 
age 29 or ninth year of adult service in 
respect of an officer who is deemed 
qualified for promotion by the Council or, 
age 24 or fourth year of adult service in 
respect of officers not deemed qualified 
for promotion. 

(ii) Payment of the Employee Supporting 
Dependents Allowance shall cease should 
an employee be promoted or reclassified 
above Level 1. 

(iii) This provision shall not apply to any 
employee who was not in receipt of the 
Employee Supporting Dependents 
Allowance at the operative date of this 
Award. 

(n) Higher Duties 
(i) Employees classified C-IV, who were 

acting in a C-II-1 position immediately 
prior to the date of operation of this 
Award and who had been so acting for in 
excess of 12 months in the preceding 18 
months, shall be deemed appointed to that 
level, provided that the position has not 
been advertised and/or is the subject of a 
Promotion Appeal. 

(ii) Where an employee was acting in a 
position classified higher than his/her sub- 
stantive position prior to the introduction 
of this Award, the officer shall receive 
higher duties allowance equivalent to the 
salary that would have been payable to the 
permanent occupant. 

Provided that should the employee cease 
to act in that higher classified position, any 
future periods of acting in the same 
position or other positions classified 
higher than the employee's substantive 
classification shall be paid a higher duties 
allowance in accordance with Clause 12.— 
Higher Duties Allowance. 

(o) Incremental Dates 
(i) Where an employee is in receipt of a salary 

that equates to a salary under this Award 
and the employee is classified at that level, 
the employee will remain on that salary 
and retain his/her current incremental 
date. 

(ii) An employee in receipt of a salary which 
does not equate to a salary under this 
Award shall be placed on the nearest salary 
point higher at the date of operation of 
this Award, which date shall become the 
employee's new incremental date. 

6. Schedule B: Delete this Schedule and insert in lieu: 
Schedule B. 

Western Australian College of Advanced 
Education. 

WOODSIDE OFFSHORE PETROLEUM PTY 
LIMITED LONG SERVICE LEAVE CONDITIONS 

Award No. 17 of 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 361 of 1987. 

Between Woodside Offshore Petroleum Pty Limited, 
Applicant and the Australian Workers' Union, 
West Australian Branch, Industrial Union of 
Workers and Others, Respondents. 

HAVING heard Mr P.R. Smith on behalf of the appli- 
cant and Mr N. Cinquina on behalf of the Australian 
Workers' Union, West Australian Branch, Industrial 
Union of Workers and Mr R.J. Krygsman on behalf of 
the Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Woodside Offshore Petroleum Pty 
Limited Long Service Leave Conditions Award, 
Award No. 17 of 1984 as amended be varied in 
accordance with the following schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
1st day of February 1986. 

Dated at Perth this 2nd day of July 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Insert after 5.—Period of 

Leave: 
6. Payment for Period of Leave. 
7. Taking Leave. 

2. Clause 4.—Application of Award: In the last line 
delete "1982" and insert in lieu thereof "1986". 
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3. Clause 5.—Period of Leave: Delete this clause and 
insert in lieu thereof: 

(1) The leave to which an employee shall be 
entitled or deemed to be entitled shall be as provided 
in this clause. 

(2) Where an employee has completed at least 10 
years' service, the amount of leave shall be:— 

(a) in respect of 10 years' service so completed 
— 13 weeks. 

(b) in respect of the next period of 10 years' 
service completed after the first 10 years — 
13 weeks. 

(3) The leave to which an employee is entitled or 
deemed to be entitled will accrue at the following 
rates: 

(a) in the case of onshore employees at the 
rate of 1.3 weeks for each 12 months' 
continuous service. 

(b) in the case of offshore employees such 
accruals shall be calculated at the rate of 
4.9 rostered working shifts and 4.2 
rostered off days for each 12 months' 
continuous service. 

<4) Leave taken pursuant to subclause (b) hereof 
will count as service for long service leave purposes. 

(5) An employee who has completed five years' 
continuous service and whose employment 
terminates for any reason other than serious 
misconduct shah be entitled to pro rata leave 
calculated in accordance with subclause (3) of this 
clause. 

(6) Where an employee has not completed the 
qualifying period in accordance with subclause (2) 
hereof, payment in lieu of long service leave pro- 
portionate of his/her length of service shall not be 
made unless the employee:— 

(a) is not less than 60 years of age and resigns 
but only if he/she has completed a total of 
not less than 12 months continuous service 
prior to the day from which his/her resig- 
nation has effect; or 

(b) has completed a total of not less than 12 
months' continuous service and his/her 
employment is ended by the company on 
account of incapacity due to old age, ill 
health, or the result of an accident; or 

(c) dies after having served continuously for 
not less than 12 months before his/her 
death. 

(7) In the cases to which subclause (6) (a) and (b) 
of this clause applies the employee shall be deemed 
to have been entitled to and to have commenced 
leave immediately prior to such termination. 

4. Clause 6.—Payment for Period of Leave: Insert 
new clause: 

6.—Payment for Period of Leave. 
(1) An employee who proceeds on Long Service 

Leave shall be paid his/her normal rostered earnings 
for the period of the leave. The rate of pay:— 

(a) shall include shift premiums and allow- 
ances as prescribed in Section B, Clause 5 
and Section C, Clause 5 of Part II of the 
Hydrocarbons and Gas (Production and 
Processing Emnloyees) Award and the 
Hydrocarbons and Gas (Maintenance 
Employees) Award 1986. 

(b) shall not include unrostered overtime, or 
disability allowance. 

(2) The rate of pay for day workers and non- 
continuous shift workers as prescribed in Section B, 
Clause 5 (a) and Section C, Clause 5 (a) of Part II of 
the Hydrocarbons and Gas (Maintenance 
Employees) Award 1986 shall attract a leave loading 
of 22.5 per cent. 
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5. Clause 7.—Taking Leave: Insert new clause: 
7.—Taking Leave. 

(1) The leave prescribed by this Award shall be 
granted and taken in one continuous period, or if 
the employer and the employee so agree, leave may 
be taken in more than one period. 

(2) An employee after five years' service may, by 
agreement with the company, take such leave as has 
accrued subject to the provisions of Clause 5 
subclauses (2) and (3) of this Award. 

(3) Any leave shall be inclusive of any public 
holidays specified in the Hydrocarbons and Gas 
(Production and Processing Employees) Award — 
Part II and the Hydrocarbons and Gas (Mainte- 
nance Employees) Award 1986, occurring during 
the period when the leave is taken, and shall not be 
inclusive of any annual leave. 

(4) Subject to the provisions of Clause 6, payment 
for long service leave shall be made in one of the 
following ways: 

(a) in full before the employee goes on leave, 
subject to adequate notice. 

(b) in any other way agreed between the 
employer and the employee. 

(5) Offshore: In the case of offshore employees, 
the period of leave referred to in Clause 5 of this 
Award is a total period which includes working and 
non-working days in a cycle. 

Where an employee proceeds on leave his/her 
entitlement as provided in Clause 5 (3) (b) will be 
debited in the same proportion of rostered working 
days or shifts to non rostered days in a cycle. 

(a) The period of leave shall comprise of seven 
rostered working weeks i.e. 49 rostered 
working shifts and six rostered non 
working weeks i.e. 42 non rostered days. 

(b) The period of leave shall be calculated 
from the first rostered shift after a rostered 
off duty period. 

(c) For the purposes of taking an entitlement 
to long service in accordance with the 
intention of this award, for each shift of 
leave taken from an employee's rostered 
on entitlement of 49 shifts he/she will take 
a day from his/her non rostered off 
entitlement of 42 days. 
The exception to this will be seven rostered 
working shifts which is the difference 
between the entitlement of 49 rostered 
working shifts and 42 non rostered shifts 
for each 10 year entitlement. For these 
seven shifts there will be no deduction of 
equivalent non rostered time. 

(6) Onshore: In the case of onshore day workers 
and shift workers, except as provided in subclause 
(3) hereof, entitlements to long service leave will be 
recorded in equivalent average weekly hours of 
work. [Refer Clause C1 of the Hydrocarbons and 
Gas (Production and Processing Employees) Award 
— Part II and the Hydrocarbons and Gas (Main- 
tenance Employees) Award 1986.] When an 
employee proceeds on leave, his/her entitlement will 
be calculated in accordance with this subclause and 
will be debited by the number of hours he/she would 
have worked on his/her ordinary rosters during the 
period of leave. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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WOOL, HIDE AND SKIN 
STORE EMPLOYEES 
Award No. 8 of 1966. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 307 of 1987. 

Between Shop, Distributive and Allied Employees 
Association of Western Australia, Applicant and 
Albany Woolstores Pty Ltd and Others, 
Respondents. 

Order. 
HAVING heard Mr M. Bishop on behalf of the applicant 
and Mr D.M. Jones on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the Commis- 
sion No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Wool, Hide and Skin Store Employees 
Award No. 8 of 1966 as amended, be further 
amended in accordance with the following Schedule 
with effect from the beginning of the first pay period 
commencing on or after the 2nd day of July 1987. 

Dated at Perth this 2nd day of July 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 20.—Meal Hours and Meal Money: Delete 

$4.10 in paragraph (a) of subclause (2) and insert in lieu 
$5.10. 

67 W.A.I.G. 

AWARDS/AGREEMENTS — 
Application for variation — 

no variation resulting — 

MEAT INDUSTRY (WESTERN AUSTRALIAN 
MEAT COMMISSION — RQBB JETTY DIVISION) 

Award No. 16 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. 409 and 502 of 1987. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Western Australian 
Meat Commission Robb Jetty Division, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the applications, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

(1) That Orders Nod. 409 and 502 of 1987 issued 
on 19 May 1987, in respect to hours of work shall 
continue to operate in accordance with their tenor. 

(2) That the applications as they effect other 
matters be withdrawn by leave. 

Dated at Perth this 30th day of July 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WOOL SORTERS 
(WOOL SCOURING WORKS) 

Award No. 41 of 1956. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 312 of 1987. 

Between Shop, Distributive and Allied Employees 
Association of Western Australia, Applicant and 
Jandakot Wool Scouring and Others, Respondents. 

Order. 
HAVING heard Mr M. Bishop on behalf of the applicant 
and Mr D.M. Jones on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the Commis- 
sion No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Wool Sorters (Wool Scouring Works) 
Award No. 41 of 1956 as amended, be further 
amended in accordance with the following Schedule 
with effect from the beginning of the first pay period 
commencing on or after the 2nd day of July 1987. 

Dated at Perth this 2nd day of July 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 9.—Overtime: Delete $4.10 in subclause (2) and 

insert in lieu $5.10. 

AWARDS/AGREEMENTS — 
Interpretation of — 

FAMILY DAY CARE CO ORDINATORS 
AND ASSISTANTS 

Award No. A16 of 1985. 

WESTERN AUSTRALIAN INDUSTRIAL 
RELATIONS COMMISSION. 
Industrial Relations Act 1979 

Section 40. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Communicare and Others. 
No. 285 of 1987. 

FAMILY DAY CARE CO-ORDINATORS AND 
ASSISTANTS AWARD No. A16 of 1985. 

Child Care Workers Health and Welfare Services 

COMMISSIONER J.A. NEGUS. 
Perth 26th day of June 1987. 

Award — interpretation — wage structure — service 
increments — Commission found Award does not 
specify a date for incremental progression. 

Reasons for Decision. 
THE COMMISSIONER: The Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, Western Australian Branch seeks an 
interpretation of Clause 16 (5) of the Family Day Care 
Co-ordinators and Assistants Award No. A16 of 1985. 
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The award in question was issued by the Commission 
as presently constituted on 5 May 1986. The subclause to 
be interpreted reads:— 

(5) Progression along the salary grades shall be by 
annual increment to a maximum of four grades. 

The applicant Union poses the question:— 
Should Family Day Care Co-ordinators and their 

Assistants be paid their annual salary increments on 
the anniversary date of commencement with their 
employer? 

and urges that the proper answer should be in the 
affirmative. 

It appears that dispute has arisen because some of the 
respondent employers, in applying the new award 
conditions, granted the annual increment to each 
employee on the anniversary of her initial appointment. 
Others, with whom the Union joins issue, designated the 
date of the award as being the due date for increments, 
thus departing from what the Union asserts is "normal 
industrial practice". 

The respondent employers oppose the Union's 
application, suggesting that the proper answer to the 
question posed is in the negative and that it is properly 
open to the employers to choose either path outlined or 
indeed a number of other possible alternatives. The final 
date for payment of an increment, so as to remain in 
compliance with the award provision, is, in the 
employers' view, 4 May 1987. 

Ms Digwood, who appeared for the applicant Union, 
argued strongly that the interpretation she was urging on 
the Commission was the one which maintained 
consistency with other provisions within the award. 

Clause 16.—Salaries prescribes a 13-point scale of 
salaries with workers being placed initially on that scale 
in accordance with the level of their training. Clause 16 
(2) details how each employee's place on the scale would 
be found and in paragraph (i) of that subclause provision 
is made for an employee who might have been under 
classified at the time the award issued. 

That paragraph reads:— 
16 (2) (i) Where an employee employed at the date 

the award issued is in receipt of a salary 
less than that prescribed by this subclause, 
such employee shall receive increments to 
provide that he or she is in receipt of the 
prescribed salary no later than one year 
from the date of this award. 

Ms Digwood drew attention to Clause 16 (6) which she 
argued indicates that in the context of the award the 
incremental increase date is specific to each employee 
and for people already employed it is clearly their date of 
initial employment. That subclause reads as follows:— 

16 (6) Family Day Care Co-ordinators and 
Assistants changing employment shah do so without 
any reduction in grade. On ceasing employment, the 
employer shall provide the employee with written 
notice of his/her incremental increase date to be 
passed on to the next employer. 

Ms Digwood referred also to the Child Care (Subsi- 
dised Centres) Award of this Commission, that being the 
basis for the issuing of the award presently in question. 
In the Wages clause of that award it is quite clearly stated 
that increments for experience will be paid on the 
anniversary date of the worker's employment. In Ms 
Digwood's submission the existence of a wages nexus 
between the two awards should be a guide to the proper 
interpretation she seeks. 

She went on to quote authorities which have estab- 
lished that the contract of employment exists indepen- 
dently of the award and thus the introduction of an 
award cannot be seen to interrupt or renew the contract. 
Cases referred to were: 

Kilminister v. Sun Newspapers Ltd (Vol 46 CLR p. 
284) 
Amalgamated Collieries of WA Ltd v. True (Vol 59 
CLR p. 417) 

Mallinson v. Scottish Australian Investments Co 
Ltd (Vol 28 CLR p. 66) 

It was submitted also for the applicant Union that 
there was some significance in the interpretation placed 
by the respondent employers' on the clauses in the award 
dealing with Sick Leave and Holidays. That interpreta- 
tion was consistent with the view which the Union urged 
should be taken of incremental dates. 

Mrs Bentley, who appeared for the respondents, 
contained her argument to a reliance on the strict rules of 
interpretation. In the respondents' view, the paragraph 
in question leaves the matter of incremental date open 
and the Commission is bound to follow the dicta of the 
Full Bench and Industrial Appeal Court in approaching 
the task of interpretation. Reference was made to the 
decision of Brinsden J. in the Industrial Appeal Court 
matter of Norwest Beef Industries el al v. Australian 
Meat Industry Employees Union (64 WAIG p. 2124). His 
Honour on that occasion stated the principles to be 
applied to the task:— 

. . . The principles applied in interpreting awards 
arc the same principles as applied in the Courts of 
law for the construction of deed, instruments and 
statutes . . . 

Applying those principles the argument goes, the 
meaning of a provision in an award is to be obtained 
by considering the terms of the award as a whole. If 
the terms are clear and unambiguous, it is not 
permissible to look to extrinsic material to qualify 
that meaning . . . 

As Clause 12 is unambiguous and clear in 
meaning, earlier awards, the progenitors of these 
awards, and the reasons for the making of the earlier 
awards, and the behaviour of the parties over the 
years in acting pursuant to the awards, are therefore 
irrelevant. 

The position is made abundantly clear by Brinsden J. 
and it is thus unnecessary for me to refer in detail to the 
other quotations from Kennedy J., Olney J. and Fielding 
C. which were called in aid by Mrs Bentley. She referred 
also to the Oxford Dictionary definition of "annual" 
and used that to propound her view that the subclause 
under review is capable of 365 separate but correct 
interpretations. 

Had there been but two viewpoints on the incremental 
dates and the choice lay between the anniversary of 
employment and the anniversary of the award the 
Commission may have been tempted away from the 
"paths of righteousness" and might have declared that 
there was an ambiguity to be rectified. This could be 
easily accomplished by reference to the extraneous 
factors and the dispute could be settled on the question 
of merit. One could justify such a course on the grounds 
of expedience or perhaps of acting in accordance with 
section 26 (1) (a) of the Industrial Relations Act. The 
temptation is made doubly strong by the coincidence of 
one's having constituted the Commission which handed 
down the original award. 

pur unique system of industrial relations relies for its 
efficacy on the goodwill and co-operation of all the 
parties as they mutually accept the necessity to play by 
the rules. Once the correct rule has been identified we 
must stick by it. In this matter, the position put by the 
respondent employers is clearly the correct one. 

Clause 16 (5) of the Family Day Care Co-ordinators 
and Assistants Award No. A16 of 1985 simply does not 
specify a date on which an employee should make incre- 
mental progression along the salary grades. For an 
individual employee any date chosen from 5 May 1986 
through to 4 May 1987 would be in compliance with the 
award provision. 

The proper path for either party to seek a resolution to 
their dispute is to make application for an appropriate 
variation to the award. 

The instant application will be determined by a 
declaration that Clause 16 (5) of the Family Day Care 
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Co-ordinators and Assistants Award No. A16 of 1985 
does not specify the date on which annual increments 
should be paid. 

Appearances: 
Ms K. Digwood on behalf of the applicant. 
Mrs P.E. Bentley on behalf of the respondents. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 285 of 1987. 

Between Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Communicare and 
Others, Respondents. 

Declaration. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondents, 
the Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
declares:— 

That Clause 16 (5) of the Family Day Care Co- 
ordinators and Assistants Award No. A16 of 1985 
does not specify the date on which annual incre- 
ments should be paid. 

Dated at Perth this 26th day of June 1987. 

(Sgd.) I.A. NEGUS, 
[L.S.l Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 11 of 1987. 

Between State Energy Commission of Western Australia, 
Applicant and Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and 
Others, Respondents. 

Order. 
HAVING heard Mr N.L. Fry on behalf of the Applicant 
and Mr G.S. O'Neill on behalf of the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia, the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth and the 
Australasian Society of Engineers, Moulders and 
Foundry Workers, Industrial Union of Workers, 
Western Australian Branch, and Ms B. Love on behalf of 
the Construction, Mining and Energy Workers' Union 
of Australia — Western Australian Branch, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979, by consent, hereby 
orders — 

That the State Energy Commission Construction 
Award No. 23 of 1970 be cancelled. 

Dated at Perth this 15th day of July 1987. 

(Sgd.) O.K. SALMON, 
fL.S.l Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 789 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Wormald Security, 
Respondent. 

Order. 
HAVING heard Mr A. Beech on behalf of the Applicant 
and Mr S. Smith on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the North West Shelf Project — Burrup 
Peninsula Order No. C382 of 1984 be hereby 
cancelled. 

Dated at Perth this 2nd day of July 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.l Commissioner. 

Application No. A13 of 1987. 

APPLICATION FOR AN AWARD ENTITLE! 

NOTICE is given that an application has been made to 
the Commission by Bread Manufacturers Association of 
Western Australia under the Industrial Relations Act 
1979 for the above Award. 

This award replaces the Bakers' (Metropolitan) Award 
No. 15 of 1961. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

4.—Area, 
This award shall have effect over the area comprised 

within a radius of 45 kilometres from the General Post 
Office, Perth. 

5.—Scope. 
This award shall apply to the making of bread (as 

defined in the Bread Act 1982) and to all employers and 
employees of the classifications mentioned in Clause 8.— 
Wages hereof engaged in the making of bread, including 
any employee employed by a bread manufacturer in the 
making of yeast goods if such employee is in the course 
of that employment engaged in the making of bread or 
Vienna bread. 

8.—Wages. 
The minimum ordinary wages payable under this 

award shall be: 
(1) Classification Total Wage 

(Per Week) 

Adult — 
Doughmaker   297.40 
Single Hand Baker  297.40 
Baker   287.40 
Baker's Assistant  270.70 
All Others  260.70 
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Jobber: One thirty-eighth of the Bakers' wage plus 20 
per cent per hour. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 29th day of July 1987. 

K. SCAPIN, 
Registrar. 

Application No. 800 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "BP REFINERY (KWINANA) 

(SECURITY MEN'S) AWARD NO. 56 of 1978". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

3.—Scope. 
This award shall apply to employees employed in the 

BP (Kwinana) Oil Refinery in the classifications referred 
to in Clause 32.—Wages of this award. 

32. Classification Security Man 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 10th day of July 1987. 

K. SCAPIN, 
Registrar. 

Application No. 663 of 1987. 

APPLICATION FOR JOINDER OF PARTY TO 
AWARD TITLED "BUILDING TRADES AWARD 

NO. 31 OF 1966". 

NOTICE is given that an application has been made to 
the Commission by the Construction, Mining and 
Energy Workers' Union of Australia — Western 
Australian Branch under the Industrial Relations Act 
1979 for Rilco Manufacturing — Western Australia Pty 
Ltd of 5 MacKay Street, Kewdale to be joined as a party 
of the above Award. 

The application may be inspected at my office at 815 
Hay Street, Perth by any party to the Award without 
charge and any such party may, by giving written notice 
of objection to the Commission and to the applicant 
within 28 days of application of this Notice, appear and 
be heard on the hearing of the application. 

Dated at Perth this 16th day of July 1987. 

Application No. 788 of 1987. 

APPLICATION FOR JOINDER OF PARTY TO 
INDUSTRIAL AWARD TITLED "BUILDING 

TRADES AWARD NO. 31 OF 1966". 

NOTICE is given that an application has been made to 
the Commission by the Construction, Mining and 
Energy Workers' Union of Australia — Western 
Australian Branch under the Industrial Relations Act 
1979 for Australian Carbon Ltd of Mungalup Road, 
Collie to be joined as a party of the above Award. 

The application may be inspected at my office at 815 
Hay Street, Perth by any party to the Award without 
charge and any such party may, by giving written notice 
of objection to the Commission and to the applicant 
within 28 days of publication of this Notice, appear and 
be heard on the hearing of the application. 

Dated at Perth this 16th day of July 1987. 

K. SCAPIN, 
Registrar. 

Application No. 812 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "BUILDING TRADES 

CONSTRUCTION AWARD". 

NOTICE is given that an application has been made to 
the Commission by the Construction, Mining and 
Energy Workers' Union of Australia under the Industrial 
Relations Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

3.—Scope. 
This Award shall apply to all: 
(1) Employees employed on construction work as 

defined in Clause 7.—Definitions of this Award in any of 
the callings set out in Clause 8.—Rates of Pay of this 
Award and who are employed by employers in the 
building industry and/or civil engineering industry. 

(2) Apprentices employed on construction work as 
defined in Clause 7.—Definitions of this Award who are 
taken to any of the trades to which this Award relates and 
who are employed by employers in the building industry 
and/or civil engineering industry. 

(3) Employers employing those employees and/or 
apprentices. 

(4) Principal contractors and project managers 
referred to in Clause 30.—Amenities of this Award for 
the purposes only of that clause. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 15th day of July 1987. 

K. SCAPIN, 
Registrar. 

K. SCAPIN, 
Registrar. 

55451—3 
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Application No. 859 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "BUILDING TRADES 

CONSTRUCTION" 

NOTICE is given that an application has been made to 
the Commission by the Construction, Mining and 
Energy Workers' Union of Australia, Western 
Australian Branch under the Industrial Relations Act 
1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

7.—Definitions. 
(3) "Construction work" means — 

(i) all work "on-site" in connection with the 
erection, repair, renovation, maintenance, 
ornamentation or demolition of buildings or 
structures; 

(ii) all work "off-site" in connection with the 
erection, repair, renovation, maintenance, 
ornamentation or demolition of buildings or 
structures carried out by employees whose 
conditions of employment are not regulated by 
any award of the Western Australian Industrial 
Relations Commission as at the (insert date). 

(iii) all work which a union party to this award and 
the employer concerned agree is construction 
work but only if the agreement is approved by 
the Board of Reference; or 

(iv) all work which, in default of an agreement as 
aforesaid, is declared by the Board of 
Reference to be construction work. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 28th day of July 1987. 

K. SCAPIN, 
Registrar. 

Application No. AG13 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"THE CAR RADIO INSTALLER (CAR RADIO 
INSTALLATION INDUSTRY, AUSTRALIAN 

TRAIN EES HIPS) INDUSTRIAL AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth under the * 'ustrial Relations Act 1979 for 
registration of the a e Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to any car radio installer 

trainee employed in any of the callings in the (Radio and 
Television Employees Award) No. 3 of 1980 employed in 
the industry of the employers named in Schedule A of 
this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

7.—Definitions. 
"Training or Trainee Agreement" is an agreement for 

training made pursuant to section 37D of the Western 
Australian Industrial Training Act 1975. Such agreement 
shall be approved by the State Management Committee 
(SMC) for traineeships and registered under the 
Industrial Training Act 1975. 

"Car Radio Installer Trainee" shall be a person who 
has entered into an agreement for training in any of the 
callings covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

"Relevant Award or Agreement" shall mean the 
award or agreement named in Clause 4 of this agreement. 

"Australian Traineeship System (ATS)" shall mean 
the traineeship system set up under the Industrial 
Training Act 1975 as a result of the report of the 
Commonwealth Committee of Enquiry into labour 
market programmes (Kirby Report) in response to 
recommendation 18 of that report. 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 9th day of July 1987. 

K. SCAPIN, 
Registrar. 

Application No. A15 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"CATERING EMPLOYEES (PARLIAMENT 

HOUSE)". 

NOTICE is given that an application has been made to 
the Commission by the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers under the 
Industrial Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Scope. 
This Award shall apply to all employees employed in 

the callings described in Clause 20.—Wages, of this 
Award, by the Joint House Committee of the Parliament 
of Western Australia. 

4.—Term. 
The term of this Award shall be for a period of one 

year as from the beginning of the first pay period 
commencing on or after the date hereof. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 31st day of July 1987. 

K. SCAPIN, 
Registrar. 

Application No. 888 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "FURNITURE TRADES INDUSTRY 

AWARD NO. A6 OF 1984" 

NOTICE is given that an application has been made to 
the Commission by the United Furniture Trades 
Industrial Union of Workers, WA under the Industrial 
Relations Act 1979 for a variation of the above Award. 
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As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

2.—Scope. 
This award shall apply — 
(1) to all workers employed on construction work as 

defined in Clause 4.—Definitions of this appendix in any 
of the callings set out in Clause 5.—Rates of Pay of this 
appendix in the building construction industry carried on 
by the employers named in the schedule attached to this 
award, and 

(2) to all apprentices employed on construction work 
as defined in Clause 4.—Definitions of this appendix and 
taken to any of the trades to which this award reltes in the 
building construction industry carried on by the 
employers named in the schedule attached to this award, 
and 

(3) to all employers employing those workers and 
apprentices. 

This award shall operate throughout the State of 
Western Australia. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 4th day of August 1987. 

K. SCAPIN, 
Registrar. 

Application No. A12 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"THE RANGERS AWARD". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This award shall apply to employees employed as 

Rangers by the Respondent. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 21st day of July 1987. 

K. SCAPIN, 
Registrar. 

Application No. AG12 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"TECHNICAL ASSISTANT SURVEY NO. 2 
TRAINEESHIP AGREEMENT 1987". 

NOTICE is given that an application has been made to 
the Commission by the Association of Draughting, 
Supervisory and Technical Employees Western 
Australian Branch under the Industrial Relations Act 
1979 for registration of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to all technical assistant 

survey trainees undertaking a traineeship as part of the 
Australian Traineeship System employed in the industry 
of the employers named in Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

7.—Definitions. 
"Training or Trainee Agreement" is an agreement for 

training made pursuant to section 37D of the Western 
Australian Industrial Training Act 1975. Such agreement 
shall be approved by the State Management Committee 
(SMC) for traineeships and registered under the 
Industrial Training Act 1975. 

"Technical Assistant Survey Trainee (ATS)" is an 
employee who is bound by a training agreement 
registered with the appropriate State Training Authority. 

"Australian Traineeship System (ATS)" shall mean 
the traineeship system set up under the Industrial 
Training Act 1975 as a result of the report of the 
Commonwealth Committee of Enquiry into labour 
market programmes (Kirby Report) in response to 
recommendation 18 of that report. 

The "ordinary rate of wage" for all purposes shall be 
the weekly wage set out in Clause 10.—Conditions of 
Training subclause (4). 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 9th day of July 1987. 

K. SCAPIN, 
Registrar. 

Application No. 870 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "TRAINING ASSISTANTS' 

(SPASTIC WELFARE)". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

3.—Area and Scope. 
This award shall have effect throughout the State of 

Western Australia and shall be binding on Training 
Assistants and Community Support Staff employed by 
the Spastic Welfare Association of Western Australia. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 4th day of August 1987. 

K. SCAPIN, 
Registrar. 
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Application No. A14 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"VETERINARY SURGEONS". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This award shall apply to Veterinary Surgeons 

employed in the industries of animal welfare, animal 
care, animal breeding or animal homes and to all 
employers employing such Veterinary Surgeons. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Industrial Relations Act 1979, to amend the scope clause 
of the above Award. The application seeks to vary the 
scope clause of the Award in the following respect: 

Clause 2.—Scope, add the following exclusion: 
(e) Any Intern, Resident Medical Officer, 

Registrar or Senior Registrar seconded from a 
metropolitan Teaching Hospital to work in a 
hospital north of 26 degrees South Latitude. 

A copy of the proposed Award and Application for 
Amendment may be inspected at my office at 815 Hay 
Street, Perth. 

Dated at Perth this 6th day of August 1987. 

K. SCAPIN, 
Registrar. 

Dated at Perth this 28th day of July 1987. 

K. SCAPIN, 
Registrar. 

Application No. A11 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"THE WESTERN AUSTRALIAN COLLEGE OF 
ADVANCED EDUCATION ACADEMIC STAFF 

AWARD 1987". 

NOTICE is given that an application has been made to 
the Commission by the Union of Australian College 
Academics Western Australian Branch, Industrial Union 
of Workers under the Industrial Relations Act 1979 for 
the above Award. 

This award replaces the Tertiary Education Academic 
Staff Teachers Colleges Award No. 1 of 1979. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This award shall apply to all academic employees 

employed by the respondent the Western Australian 
College of Advanced Education. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 15th day of July 1987. 

K. SCAPIN, 
Registrar. 

Application No. PSA 2104 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "WESTERN AUSTRALIAN STATE 

PUBLIC HOSPITALS, MEDICAL 
PRACTITIONERS" AWARD 1987. 

NOTICE is given that an application has been made to 
the Commission by the Western Australian Branch of the 
Australian Medical Association Incorporated, under the 

SECTION 23 — 
Applications dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29. 

West Australian Government Railways Commission 
and 

Australian Railways Union of Workers 
West Australian Branch and Another. 

No. 1175 of 1986. 

RAILWAY EMPLOYEES AWARD 
No. 18 of 1969. 

Railway Employees Government Railways 

COMMISSIONER O.K. SALMON. 
Perth 15th day of July 1987. 

Industrial action — bans and limitations — claim for 
bans to be lifted — bans placed on the transporta- 
tion of drivers' assistants — order that bans be 

Reasons for Decision. 
THE COMMISSIONER: Since March 1985 Westrail 
and the Australian Railways Union of Workers West 
Australian Branch (ARU) have been in dispute about the 
transportation of locomotive drivers' assistants, 
members of the Locomotive Engine Drivers Union, in 
motor vehicles driven by ARU classifications. 

Conferences have been held before Johnson C. and 
myself, but these conferences have been unavailing and 
Westrail has considered it necessary to make an applica- 
tion for an order specifying that all bans placed on the 
transportation of drivers' assistants in motor vehicles be 
lifted. 

Of course a prerequisite of any such order being made 
is that it is fair and reasonable in all of the circumstances; 
it must also be in the interests of persons immediately 
concerned whether directly affected or not [Industrial 
Relations Act 1979, section 26 (1) (c)]. With respect to 
the transportation of drivers' assistants, Westrail's 
interests are associated with its ability to achieve 
departure of trains from depots with minimum loss of 
time and cost. I have no trouble understanding how the 
ARU's bans do nothing to assist Westrail in those 
respects and I must say the application for an order 
causes me no surprise. 

However, fairness and reasonableness is not achieved 
through considering issues from Westrail's perspective 
alone. The ARU is strenuously opposed to the order, 
first and foremost because its interests are its industrial 
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rights of representation and it believes that the order, if 
granted, will erode those rights. Secondly, the ARU 
asserts that the interests of its members will not be served 
by an order because it would require them to perform 
work not reasonable for them to perform. 

Reasonableness in this respect is related to the ability 
of the ARU classifications to achieve higher wage rates in 
consideration of additions to work requirements, more 
especially because of the requirements of the wage fixing 
principles. 

In the final analysis I have not been moved by the 
ARU's argument. Notwithstanding all that has been said 
about the need and justification for these bans, if they 
were capable of achieving anything worthwhile I think it 
would have been achieved long ago. I am left with the 
impression that the bans are applied for the sake of them. 

There is, however, an aspect of the union's case that I 
will mention in some detail because I find it indicative of 
the fragility of the reasoning behind the union's position. 
I am dealing here with the issue of shunters and train 
examiners being required to transport persons in motor 
vehicles in the performance of the ordinary work and not 
the other matters referred to by the union. 

The crux of the ARU's argument, put simply, is that 
Westrail, being the party asserting the necessity of an 
order, has failed to show, as it must show, that it is part 
of the work of ARU classifications that they transport 
persons in motor vehicles driven by them in the ordinary 
course of their work. 

It is plainly a fact that motor vehicles capable of 
carrying a passenger, perhaps two, are driven by ARU 
classifications incidentally as they perform their 
"substantial" work, for example utilities have replaced 
wheelbarrows used by train examiners to carry tools and 
other equipment. Westrail appears to think that it is 
reasonable to expect that examiners should return 
drivers' assistants from the rear end of the train to the 
locomotive after continuity tests on the train's braking 
system are completed. Shunters may also be called upon 
to transport persons in utilities. In Westrail's view 
transporting persons in motor vehicles creates no diffi- 
culties or danger for train examiners or shunters and it 
makes for more efficient train operation. 

Irrespective of what might have been the practice, the 
union now takes its stand on the assertion that such work 
is the work of motor vehicle drivers. In fact the union's 
case on this point fails; it is an assertion answering a case 
which it says is no more than an assertion. There is 
nothing produced by the union that even suggests that 
transporting a person in a utility is the exclusive work of a 
motor vehicle driver. 

The point is that transporting persons in motor 
vehicles was done by examiners and shunters until such 
time as it was banned by the ARU. Therefore it appears 
to be an incidental task in the substantial work of these 
two classifications, and reasonably so. 

I appreciate the fact that the ARU has been frustrated 
in its attempts to have wage rates reviewed for its 
examiner members and that it does not want to weaken 
its own position in second tier wage negotiations, but I 
think that its difficulties in these respects have as much to 
do with the wage fixing principles as anything else. Even 
if Westrail agreed to wage increases for examiners it 
remains for the Commission to approve of them. 
Industrial action can have no bearing on the result. 

However, I must view the issues in the light of the 
machinery available for settling disputes without 
recourse to direct action or for the terminating industrial 
action. In my opinion the bans complained of by 
Westrail should not be allowed to continue and I will 
make an order requiring the union to take appropriate 
action in this respect. 

1397 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1175 of 1986. 

Between West Australian Government Railways 
Commission, Applicant and Australian Railways 
Union of Workers West Australian Branch and 
Another, Respondents. 

Order. 
HAVING heard Mr L. A. Leeder on behalf of the Appli- 
cant, Mr R.C. Wells on behalf of the Australian 
Railways Union of Workers West Australian Branch and 
Mr M.D. McPolin on behalf of the West Australian 
Locomotive Engine Drivers', Firemen's and Cleaners' 
Union, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Australian Railways Union lift all bans 
placed on the transportation of Drivers' Assistants 
in motor vehicles driven by employees eligible for 
membership of the Australian Railways Union. 

Dated at Perth this 15th day of July 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29. 

West Australian Government Railways Commission 
and 

Australian Railways Union of Workers, 
Western Australian Branch. 

No. 414 of 1987. 

RAILWAY EMPLOYEES' AWARD 
No. 18 of 1969. 

Carpenters West Australian 
Government Railways 

COMMISSIONER O.K. SALMON. 
Perth 3rd day of July 1987. 

Order to lift bans and limitations — carpenters — in 
track maintenance section — Midland Workshops 
— increased disability allowance — order issued to 
pay increased allowance. 

Reasons for Decision. 
THE COMMISSIONER: Carpenters in the track main- 
tenance section, engaged on general maintenance and 
minor works at the Midland Workshops, have placed 
bans on performing a wide range of tasks. Their bans are 
in support of a claim that they be paid the Group 2 
disability allowance prescribed in Clause 31 (1) (c) of the 
Railways Employees' Award No. 18 of 1969. At the 
moment, these carpenters are specified as Group 1 in the 
relevant schedule. 

The Western Australian Government Railways 
Commission seeks relief from the bans imposed by the 
carpenters concerned by way of an application pursuant 
to section 29 of the Industrial Relations Act, for a 
direction that the bans be lifted. The Australian Railways 
Union is opposed to a direction for this purpose and it 
counterclaims for an order specifying that the carpenters 
be paid the Group 2 allowance as claimed. 

I do not intend to review the respective cases. 
However, I mention that I have again considered the 
Reasons for Decision of the Commission in Court 
Session in CR93 of 1985 (66 WAIG 1366) and my own 
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reasons for decision in CR488 of 1986 (67 WAIG 670). I 
observe that the circumstances in this case are different 
to those in CR488 of 1986. In that matter I was dealing 
with a claim described by the Unions as an exercise for 
fine-tuning the Order in CR93 of 1985, when in fact it 
was a claim to radically alter the order by virtually 
abolishing the amount prescribed for group 1 classifica- 
tions. That claim was dismissed. 

In CR458 of 1986 I had the benefit of extensive 
inspections at the workshops, but the Unions called no 
witnesses to describe the disabilities they encountered. I 
had insufficient material on which to base a decision that 
would alter, substantially, a decision of the Commission 
in Court Session and I ruled that the Unions had failed to 
make out a case. In the present case I am required to 
consider the case of carpenters alone. In addition, I have 
before me the testimony of two carpenters to assist me in 
reaching my conclusions. 

There is also the fact of the bans imposed in support of 
the carpenters' claim. I consider these bans to be 
evidence of a crucial kind in the present context opposed 
to that prevailing when I decided the outcome of CR488 
of 1986, including the belief I had that further industrial 
action may take place. The key passage in my reasons for 
decision in CR488 of 1986 is in these terms: 

Industrial unrest has already occurred and I 
accept there is a level of dissatisfaction amongst 
employees, which raises the possibility of further 
industrial action. But if this is a factor to be 
accorded weight in my deliberations, 1 must also 
acknowledge that the Respondent is dissatisfied 
with the current state of affairs. Furthermore, the 
Respondent has complained, not without cause, 
that the onus in this case appears to have been 
reversed. 

Industrial action is often a factor to be accorded 
weight when assessing the substantial merit of opposing 
arguments. What was emphasised in CR488 of 1986, is 
that industrial action, or the threat of industrial action, is 
only one factor to be considered. Its weight varies from 
case to case. In that case I did not see the likelihood of 
further industrial action on the subject of disability 
allowances at the workshop to be of sufficient strength to 
outweigh other factors. I am able to say now that I was 
right, generally speaking; but notwithstanding the 
general acceptance of my decision, carpenters have 
applied their bans in order to achieve their claims. I am 
satisfied that the bans are imposed by carpenters out of a 
genuine sense of injustice concerning their disability 
allowance grouping. It is with consideration for this 
sense of injustice in mind that I view the carpenters' 
testimony in this case and I am moved to say that their 
claims should be allowed. 

In reaching my decision in this case, as in any case, I 
must also bear in mind the interests of the parties directly 
or indirectly concerned. Lest it be said that the weight I 
have placed on the carpenters' bans lends approval to 
direct action by employees at the expense of Westrail's 
interests, that is certainly not the case. If, when hearing 
of the outcome in this case, other groups of employees 
embark on a course of industrial action in order to 
achieve regrouping in the scheme of the workshops 
disability allowances, I would not consider their actions 
to be a sign of genuinely held sense of injustice at all. 
Rather, I would think they were indulging in a display of 
me-tooism and I would not accord their actions any 
weight in an argued case. 

I am aware that there are other groups at the workshop 
who have already embarked on industrial action in 
support of their claims for regrouping. I have no doubt 
that they will appeal to these reasons to support their 
claims. Of course, as these reasons also show, even if 
their actions are a sign of their genuinely held beliefs, 
they are required to show more before their claims will be 
granted. It is possible that these reasons may help the 
parties settle the claims of the groups I have just referred 
to in private procedures. Naturally, I would be pleased if 
things could be settled this way. 

An order will now issue in the form of minutes. The 
parties are asked to advise me if they wish to speak to the 
minutes of the order so that a date may be fixed for that 
purpose. If the parties do not wish to speak to the 
minutes I will issue the order operative from today's 
date. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 414 of 1987. 

Between West Australian Government Railways 
Commission, Applicant and Australian Railways 
Union of Workers West Australian Branch, 
Respondent. 

Order. 
HAVING heard Mr A. Hassell on behalf of the 
Applicant and Mr R.C. Wells on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

(1) That notwithstanding the provisions of the 
Order of the Commission in Court Session in CR93 
of 1985, carpenters employed in the track 
maintenance section engaged in general main- 
tenance and performing minor repairs at the 
Midland Junction Workshops shall be paid in lieu of 
their present rate of disability allowance, the 
disability allowance prescribed in group 2 in Clause 
31 (1) (c) of Award No. 18 of 1969. 

(2) That the group 2 allowance payable to 
carpenters under (1) hereof is paid in consideration 
of all the disabilities encountered by them in the 
performance of their work throughout the Midland 
Junction Workshop to the exclusion of any other 
group allowance prescribed in Order No. CR93 of 
1985. 

Dated at Perth this 13th day of July 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Part II 

Division 2 — General Jurisdiction and Powers of the 
Commission — Section 23 — Application for an order. 

Bamboo Creek Management Pty Ltd as Manager for 
Bamboo Creek Joint Venture 

and 
The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers. 
No. 510 of 1987. 

GOLD MINING AWARD No. 21 of 1967. 
Miners Gold Mining Industry 

COMMISSIONER J.F. GREGOR. 
Perth 24th day of June 1987. 

Conditions of work — contract of employment — special 
provisions enjoyed by workers on site generally 
absorped into piecework rates — danger of double 
counting if restored without full review — original 
agreement restored but suspended pending 
negotiations. 
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Reasons for Decision. 
THE COMMISSIONER: On 14 May 1987 the Registry 
was advised that a dispute existed between the Applicant 
Company and employees, members of the Australian 
Workers' Union employed at its Bamboo Creek mine 
site. The dispute was said to be over the alleged non- 
payment by the Applicant Company of entitlements 
under a site agreement to workers employed under- 
ground. The Company claimed the disputed conditions 
were part of a package of contract rates for underground 
workers and should not be negotiated in isolation. At the 
same time it indicated that it had offered to undertake a 
complete re-negotiation of piecework rates despite the 
current agreement only having operated since July 1986, 
but that it was unwilling to do so until the industrial 
action, which was then in course, had concluded. It 
therefore sought an Order from the Commission that the 
industrial action be bought to an end, the wording of the 
Order requested being as follows: 

That employees of Bamboo Creek Management 
Pty Ltd as Manager for the Bamboo Creek Joint 
Venture, being members of the AWU employed 
both underground and on the surface pursuant to 
the Gold Mining Consolidated Award and 
attendant piecework agreement, return to work 
forthwith. 

That the parties enter into negotiations starting by 
26 May 1987 for a new piecework agreement. 

In response to the application, the Australian 
Workers' Union, by a Notice of Answer and Counter 
Proposal filed on 14 May 1987, counter-claimed as 
follows: 

That Bamboo Creek Management Pty Ltd, as 
Manager for Bamboo Creek Joint Venture, be 
directed by the Commissioner presiding to comply 
with this Order that they be ordered immediately to 
implement all of the provisions contained in their 
letter of agreement dated 26 February 1985 to apply 
to all of their employees, members of the AWU. 

Further, that said management be directed to sit 
down in a meaningful manner and negotiate with 
the Australian Workers' Union for the purposes of 
negotiating or re-negotiating the package if 
necessary. 

On 15 May 1987 a conference was held between the 
parties at the minesite at Bamboo Creek. As a result of 
that conference members of the Union agreed to suspend 
industrial action to allow the matter described in the 
Union counter-claim to be determined by the Commis- 
sion. The hearing of the counter-claim commenced on 2 
June 1987 in Marble Bar when the Commission heard 
argument and evidence from the parties and was subse- 
quently concluded on 5 July 1986 in Perth. 

In his submissions, Mr Ivory, who appeared on behalf 
of the Union, recited the relevant events for the benefit 
of the Commission. He said that original discussions 
took place between the parties on or around September 
1984. This was prior to the Company commissioning the 
plant. The substance of the arrangements made at those 
discussions was communicated by the then Project 
Manager Mr C.B. Lee by telex to the Union represented 
by Mr R. Parsons of its Port Hedland office and also to 
Mr D. Bartlem from the Amalgamated Metal Workers 
and Shipwrights Union. The telex appears in the records 
of the Commission in Exhibit G2 and it is noteworthy 
that the last paragraph indicates that the parties consider 
that there should be a six month trial period during which 
time the piecework rates could be finalised after 
operating conditions had been better defined. 

It appears that trial period was completed because on 
18 February 1985 the next significant step occurred when 
there were again discussions between Messrs Parsons and 
Bartlem and Lee — those discussions being confirmed in 
a letter dated 26 February 1985 which Mr Lee forwarded 
to the Unions at their Port Hedland offices. The letter 
sets out a series of conditions of employment which are 
designed to operate in addition to the provisions of the 

Gold Mining Award. It is also significant that in the final 
paragraph there is an acknowledgement that the Unions 
wish to hold further discussions after 12 months had 
passed and that the Company was prepared to enter into 
such discussions. 

Mr Lee's letter was confirmed by letter of acceptance 
which the Unions forwarded to him on 5 March 1985. 

Mr Ivory submitted that the agreement applied to all 
of the workers engaged at the Bamboo Creek site and 
supplied documentary proof in Exhibit 4 that payments 
had been made under the terms of the agreement to 
underground workers. However, if there was any debate 
between the parties on the issue it was put beyond doubt 
when Mr Gifford admitted that the agreement was meant 
to apply to underground workers when he said the 
following: 

Perhaps I can briefly comment, Sir. I do not really 
envisage this as being an area of dispute. We will 
clearly admit to the fact that that agreement of 26 
February 1985 did have application to underground 
miners employed by Bamboo Creek at the time. So 
that question, as such, is not in dispute. 

(Transcript p. 4) 
The next event of significance was when Bamboo 

Creek Management Pty Ltd decided to let the under- 
ground mining to a contractor. They engaged El tons 
Mining to perform this task and that organisation ran the 
underground operations from June 1985 until February 
1986. In his submissions Mr Ivory said that he had 
assumed that Eltons paid wages and conditions in a 
package in accordance with the award. In February 1986 
the owner of the property decided to resume 
underground mining operations itself, employing its own 
labour, and as a result Eltons wound down their 
operations. At that time there were only three miners 
working for Eltons and they went over to Bamboo Creek 
Management Pty Ltd. Since that time the owner has 
progressively employed more workers from industry and 
have built the workforce up to the current level of 14. 

It was within a few weeks of Bamboo Creek Manage- 
ment Pty Ltd taking over the work that the Resident 
Manager drew up a set of working conditions. These 
arrangements are set out in Exhibit G5 — Contract 
Piecework Agreement A. Mr Ivory says that there was no 
consultation or negotiation either with the workers or the 
Unions concerning these conditions of employment. In 
effect the workers were forced to accept the conditions 
which excluded award entitlements for annual leave, sick 
leave and the like. 

For reasons unknown to the Union, the Company 
shifted ground and these conditions were restored by the 
issue of a memorandum to that effect on 19 July 1986 
(Exhibit G6). The conditions and Contract Piecework 
Agreement A, as modified by the memo of 19 July 1986, 
were applied and continued until April 1987 when the 
miners discovered the existence of the site agreement 
which had been set out in the letter of 26 February 1985. 
They then claimed that those conditions should be 
applied. 

The Union's argument was summarised in page 10 of 
the Transcript in the following way: 

So your proposition is that the Company made an 
agreement with the Union back in February 1985; 
that there is documentary evidence at this point of 
time that payments were made in accordance with 
the agreement; that a contractor become involved in 
the underground mining and the Company then 
resumed underground mining and since then it has 
applied its own terms, which are not terms agreed 
between the Union and the Company or agreed 
between the Company and the majority of the 
workers who work at the site. 

(Transcript p. 10) 
Mr Ivory's final submission was that the conditions 

which should apply are those originally agreed, plus any 
genuine piecework arrangements which have been made 
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in accordance with the award. To support his submis- 
sions he called evidence from Mr J. Koushappi, Mr W. 
Bortchert and Mr M. Crowe. Without reciting in detail 
the evidence of each of the workers, the general 
impression which can be drawn is that there were 
meetings in and around July 1986 between the workforce 
and the Resident Manager and at those meetings there 
was no real discussion concerning the conditions to be 
applied. The conditions were specified by management 
and the workers were placed in a "take it or leave it" 
situation. At that time the workers did not know of the 
existence of the site agreement, although they knew that 
the surface workers received conditions over and above 
the award in excess of those enjoyed by underground 
workers. Both Mr Bortchert and Mr Crowe had worked 
for Eltons Mining. In his evidence, Mr Bortchert was 
unsure whether any additional conditions, other than a 
straight contract arrangement, had applied during that 
time, but Mr Crowe was sure that there were no 
additional conditions above and beyond the payment 
package made by Eltons. 

Mr Gifford who appeared for the Respondent argues 
that the fundamental difference between the Company 
and the Union is that it does not accept the proposition 
that the agreement made in February 1985 has continued 
in force notwithstanding all the intervening changes. Ill 
the Respondent's view the agreement lapsed insofar as it 
had application to underground workers when Eltons 
Mining were engaged as the underground mining 
contractor in June 1985. 

No formal action was taken to lapse the agreement, it 
occurred implicitly when essential conditions ceased to 
apply to underground workers. It still applied to surface 
workers and was honoured in that respect, but from the 
evidence of witnesses from the Applicant it is clear that 
when they were negotiating piecework rates after Eltons 
left, that the agreement was not a factor, in fact, they did 
not even know of its existence. When they later dis- 
covered the agreement they wanted to have it applied 
notwithstanding the basis of the piecework arrangements 
under which they were working. Clearly this would lead 
to double counting. 

Mr Gifford then canvassed the provisions of the Gold 
Mining Award as they relate to the fixing of piecework 
rates. It was fundamental to his argument that piecework 
arrangements which were made concomitant with 28 
February 1985 agreement were made with miners who 
were employees. Whereas the Eltons agreement was 
made with miners who were contractors. To support this 
proposition he drew attention to the evidence of the 
miners themselves, saying that there was clearly 
uncertainty in their minds as to what the Elton agreement 
actually involved. He said the uncertainty was carried 
through into their relationship with Bamboo Creek 
Management Pty Ltd in the rejection by them of the 
February 1986 agreement and later in the July 1986 
agreement. 

In his summary of the history of the matter Mr Gifford 
acknowledged that the 1985 agreement clearly had 
application to underground miners. Elton Mining, when 
they started, did have knowledge of the agreement but 
they did not have the slightest intention of applying it. 
Instead they set a piecework rate which well and truly 
took it into account. When the Applicant then regained 
the underground operations from Eltons it used their 
agreement as a base for increasing the rates from between 
2.5 to seven per cent. This was done because they thought 
it would be quite unfair to go back to the old Bamboo 
Creek piecework rates that pre-dated the Elton takeover. 
However, the increases offered were against the clear 
knowledge that Eltons did not provide any provisions 
equivalent to those which had existed under the old 
Bamboo Creek agreements. So the Company's expecta- 
tion at February 1986 was that it was offering an all 
embracing rate. 

When it did so it was by individual discussions between 
the miners and the Resident Manager, who modified the 
Company's offer to reflect award entitlements. 

However, this was not done because of the February 
1985 agreement, it arose from discussions particularly 
with Mr Bortchert who had raised the issue. It is possible 
to draw the conclusion that the site agreement was not a 
matter for consideration at all in the discussions, because 
on the evidence of the miners themselves they were not 
aware of its existence until after these talks. 

Evidence in support of the submissions was received 
from Mr A.C. Robertson the Resident Manager at 
Bamboo Creek. Mr G.L. Sloan who during material 
times was the Underground Manager at the mine. Finally 
from Mr A.G. Brantley who is a Director of Bamboo 
Creek Management Pty Ltd and who is responsible for 
the operational control of the property. It is not 
necessary to summarise the evidence in detail, other than 
to observe that it follows and supports the submissions 
made by Mr Gifford. However, Mr Brantly did give 
some evidence concerning the problems that the Joint 
Venture encountered since it commenced and he advised 
the Commission of the continuing loses that the 
operation had suffered. 

It appears to me that the sequence of events can be best 
described in this way: The Company made an agreement 
in February 1985 to cover the whole of its operations at 
Bamboo Creek and that agreement was made with 
Unions which are registered under the provisions of the 
Industrial Arbitration Act 1979. That agreement was not 
a registered agreement but the mere making of h 
indicates that the Company accepted the Union's role in 
the industrial relations practices and the fixation of rates 
and conditions to be applied at its property. The role was 
a continuing one from the commencement of project as 
the exhibits submitted to the Commission indicate. The 
Company had then decided that its operations were to be 
taken over by another employer insofar as the under- 
ground mining was concerned. That employer engaged 
its own labour force on its own terms and conditions. It is 
obvious that the arrangement made by Bamboo Creek 
Management Pty Ltd could not apply in those circum- 
stances. When the underground contractor Eltons 
relinquished control of its operations the Company then, 
instead of returning to its original agreement, made an 
assessment of the fairness of such an action and decided 
that it would increase the rates that had been used by the 
contract mining operator, knowing that those rates were 
all-up rates. It subsequently modified those rates in - 
discussions with the miners and this was done against the 
background of the Gold Mining Award and not against 
the background of the site agreement which did not come 
to light until later. 

It seems to me that if the Company fell into error it did 
so at the time when it regained control of the under- 
ground operations from the mining contractor. It had 
created a situation where the Unions could of had the 
expectation that if an agreement which had been 
properly made by them with the Company was to be 
changed, then they ought to be involved in the same way 
as they were from the beginning. However, that did not 
occur and the dispute now before the Commission 
eventuated. 

Previously I used the word error to describe the action 
of the Company. It should be clear that is not a finding 
that the arrangements it now has in place with its 
workforce are wrong as a matter of law. In that respect it 
is clear that the sequence of events has meant that the 
original contract of service with underground miners at 
Bamboo Creek lapsed when Eltons took over and the 
new arrangements made with workers following the 
Company's re-assumption of the underground 
operations are as a matter of law most likely binding on 
the parties. However, the action has denied the 
opportunity for the miners to receive advice and the 
benefit of negotiating skills which is available to them 
through their Union. It might well be said that they 
wished to handle their own affairs at the time and this 
being the case they are in some measure responsible for 
what has occurred. However, the up-shot has been the 
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creation of differential conditions on site, unrest and 
disruption to the works, a situation which is not satis- 
factory to any of the parties involved. 

The Union request that the Commission order the 
Company to immediately apply all of the provisions 
contained in the letter of agreement of 26 February 1985 
and that the management be directed to conduct 
negotiations with the Union for the purpose of re- 
shaping the package if that is necessary. If I were to 
accept the Union's request and reinstate the agreement I 
am sure that would lead to an inequitable result because 
from the evidence of all of the parties the conclusion is 
available that the current piecework rates may in fact 
contain recognition of over-award arrangements which 
were made previously on the site and therefore the rein- 
statement would cause double counting. On the other 
hand it is equitable that the underground miners should 
be able to be in a position to decide whether they wish to 
enjoy similar benefits to other workers on site. In order 
to resolve this dilemma, I will order that the terms and 
conditions of work to be applied to underground miners 
employed by Bamboo Creek Management Pty Ltd shall 
be those set out in the letter of agreement dated 26 
February 1985 and that the piecework rates will be those 
which applied at the time of the making of that 
agreement. The order will then provide for that those 
terms and conditions and rates shall be suspended 
pending the re-negotiation of a new package to apply to 
the site during the period of the next 30 days. 

During this period and for any time thereafter until an 
agreement is reached or the matter is determined the rates 
and conditions for underground miners employed at the 
Bamboo Creek operation shall be those described in 
Contract Piecework Agreement A as modified by the 
memo of 19 July 1986. 

The order will now issue in the form of Minutes. The 
parties should advise the Commission if a Speaking to 
the Minutes is required. 

Appearances: 
Mr R.H. Gifford appeared on behalf of Bamboo 

Creek Management Pty Ltd as Manager for the Bamboo 
Creek Joint Venture. 

Mr G. Ivory appeared for the Australian Workers' 
Union. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 510 of 1987. 

Between Bamboo Creek Management Pty Ltd as 
Manager for Bamboo Creek Joint Venture, 
Applicant and the Australian Workers' Union, 
West Australian Branch, Industrial Union of 
Workers, Respondent. 

Order. 
HAVING heard Mr R.H. Gifford on behalf of the appli- 
cant and Mr G. Ivory on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under section 32 (3) of the Industrial Relations Act 1979 
hereby orders — 

1. That the terms and conditions of work to be 
applied to underground miners employed by 
Bamboo Creek Management Pty Ltd shall be those 
set out in the Letter of Agreement dated 26 February 
1985 and that the piecework rates will be those 
which applied at the time of the making of that 
agreement. 

2. The terms and conditions and rates prescribed 
in paragraph 1 hereof shall be suspended pending 
the negotiation during the period of 30 days from 
the date hereof, of a new package of conditions, to 
apply to the site. 

3. During the period of 30 days specified in para- 
graph 2 hereof and for anytime after until an 
agreement is reached or the matter is determined by 

this Commission, the rates and conditions for 
underground miners employed at the Bamboo 
Creek operation shall be those described in Contract 
Piecework Agreement A (Exhibit G5) as modified 
by the memorandum of 19 July 1986 (Exhibit G6). 

Dated at Perth this 16th day of July 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 854 of 1987. 

Between Hamersley Iron Pty Limited, Applicant and the 
Construction, Mining and Energy Workers' Union 
of Australia — Western Australian Branch, 
Respondent. 

Order. 
WHEREAS a dispute exists between Hamersley Iron Pty 
Limited and members of the Construction, Mining and 
Energy Workers' Union of Australia, Western 
Australian Branch employed at the Company's Rail 
Operation at Dampier and at the Dampier Power House 
over the termination of employment of Dave Evans, a 
locomotive driver; whereas the dispute has resulted in 
strike action being taken in the Rail Operation at 
Dampier and bans being imposed at the Power House; 
whereas initially the dispute was the subject of an 
application by the Union to the Commission under 
matter No. C470 of 1987 and pursuant to that applica- 
tion the following recommendation was put to the parties 
on 22 July: 

1. I accept that Mr E suffered from a medical 
condition which gave rise to his predicament while 
on duty on 17 July. 

2. I can understand Mr E's acute embarrassment 
as a result of his predicament but I cannot under- 
stand his behaviour in not acting with the degree of 
propriety expected of a reasonable person in making 
110 per cent sure that the cabin was cleaned up and 
of taking the opportunity to fully explain the 
circumstances when the situation which eventuated 
became known to him and which caused an enquiry 
to be undertaken. 

3. Mr E must accept that his behaviour subse- 
quent to the incident on 17 July would give rise to 
serious doubts as to his trustworthiness. 

4. Having regard to his medical condition and his 
length of service with the Company I recommend 
that Mr E's employment be continued but subject to 
the following:— 

(a) That a full report of the incident be 
recorded on Mr E's personal file and that 
Mr E understands that his behaviour has 
placed himself on a "final warning". 

(b) Mr E satisfy the Company that he is 
receiving medical treatment which will 
minimise the possibility of a reoccurrence 
of the condition that gave rise to the 
situation on 17 July. 

(c) That Mr E present to HI a letter with his 
signature expressing his regret at the 
occurrence on 17 July, apologising for his 
behaviour following that incident, and for 
causing embarrassment to other 
employees of the Company. 

(d) That there be an immediate return to work 
and lifting of all bans. 

Dated at Perth this 22nd day of July 1987. 
whereas that recommendation was rejected by the 
Company but further conciliation continued and an 
offer was made for Mr Evans to receive a payment on the 
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basis of the entitlement set out under Clause 9, Division 2 
—■ Part 1 of the Iron Ore Production and Processing 
Award 1985; whereas the members of the Construction, 
Mining and Energy Workers' Union of Australia — 
Western Australian Branch were directed to return to 
work on 24 July and Mr Evans sought time to consider 
the Company's offer; whereas a meeting of the Dampier 
Sub-Branch of the Construction, Mining and Energy 
Workers' Union of Australia, Western Australian 
Branch on 24 July rejected the direction to return to 
work and Mr Evans sought further particulars on the 
Company's offer; whereas the parties agreed that matter 
No. C470 of 1987 be closed and discussions continued 
under the present application; whereas the Company, 
pursuant to matter No. 854 of 1987 again rejected the 
recommendation previously put forward on 22 July but 
re-affirmed the offer of a payment to Mr Evans based on 
the redundancy provisions under Clause 9 Division 2 — 
Part 1 of the Award; now therefore being informed of 
the serious interference to the operations of the 
Company which presently prevents the Company from 
railing iron ore from its mines to its port operations, and 
of the risk that exists as to the security of supply of 
power from the Dampier Power House; and being 
informed that continuing industrial action places at risk 
the continuity of the Company's operations in the 
Pilbara and that that action will become cause for the 
standing down of other employees of Hamersley Iron 
Ply Limited; I, the undersigned member of the Western 
Australian Industrial Relations Commission, pursuant 
to the powers conferred in section 32 of the Industrial 
Relations Act 1979, mindful of the interests of the 
persons immediately concerned, the Company's 
workforce generally and the community as a whole and 
with the object of preventing the deterioration of 
industrial relations in respect of the matter until 
conciliation or arbitration has resolved the matter do 
hereby order:— 

Order. 

(1) That members of the Construction, Mining and 
Energy Workers' Union of Australia, Western 
Australian Branch employed at the Dampier Rail 
Operations of Hamersley Iron Pty Limited and at the 
Power House abandon all forms of industrial action, 
including strike action and the imposition of bans 
forthwith; 

(2) That the Construction, Mining and Energy 
Workers' Union of Australia, Western Australian 
Branch shall do all things reasonable to ensure that there 
is a return to work and lifting of bans forthwith; 

(3) That Mr Evans be re-employed in the classification 
of locomotive driver by the Company in accordance with 
the roster which would have continued to operate save 
for his termination, but subject to receipt from Mr Evans 
of medical evidence that he is receiving medical treat- 
ment which will minimise the possibility of a re- 
occurrence of the condition that gave rise to the situation 
on 17 July; 

(4) That Mr Evans provide the Company with a 
written response to the offer of the payment of an 
amount of money based on the redundancy provision of 
Clause 9, Division 2 — Part 1 and subsequently amended 
by the provision of a letter dated 23 July 1987 from the 
Company no later than 72 hours after his receipt of 
written advice of the amount and basis of calculation of 
the offer. 

(5) That members of the Construction, Mining and 
Energy Workers' Union of Australia, Western 
Australian Branch involved in this dispute work 
normally and in accordance with the conditions of 
employment and Contract of Service with Hamersley 
Iron Pty Limited and carry out all directions reasonably 
required of each employee. 

67 W.A.I.G. 

The operation of this Order will be reviewed on 
Tuesday 28 July 1987. 

Dated at Perth this 24th day of July 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 665 of 1987. 

Between Mt Newman Mining Co Pty Limited, Applicant 
and the Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch, 
Respondent. 

Order. 
WHEREAS the Applicant on 24 June 1987, sought and 
was granted leave by the Commission to withdraw its 
application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 2nd day of July 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 662 of 1987. 

Between the Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch, 
Applicant and Rilco Manufacturing — Western 
Australia Pty Ltd, Respondent. 

Order. 
HAVING heard Ms B. Love on behalf of the applicant 
and Mr L. Girdlestone on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application for an order pursuant to 
section 23 is dismissed. 

Dated at Perth this 27th day of July 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 222 of 1987. 

Between Hamersley Iron Pty Limited, Applicant and 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Respondent. 

Order. 
HAVING heard Mr A. Cameron on behalf of the Appli- 
cant and Mr L. Benfell on behalf of the Respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

(1) That Order No. CR245 of 1985 be cancelled as 
from the 20th day of July 1987. 
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(2) That as from the 20th day of July 1987 the 
provision of assistance when requested by Electrical 
Tradesmen on backshifts and weekends, will be 
supplied by members of the ETU in the first instance 
from a roster of Electrical Assistants from the Port 
Maintenance MRU. 

(3) That this arrangement is to apply until such 
time as new working arrangements as agreed 
between the parties or as directed by the Commis- 
sion are put into effect. 

Dated at Perth this 16th day of July 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 466 of 1987. 

Between Gina Ashworth, Applicant and Mickel Smits 
Philatelists, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
parties having agreed on a settlement of the claim, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 24th day of July 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 544 of 1987. 

Between Michael John Brown, Applicant and Robert 
Smith, Kimberley Station Services, Respondent. 

Final Order. 
HAVING heard Mr J. Brown on behalf of the Applicant 
and there being no appearance by the Respondent, this 
matter having been the subject of a conference held 
pursuant to section 32 of the Industrial Relations Act 
1979, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Respondent pay to the Applicant the 
sum of $319 within 14 days of the date of this order. 

Dated at Perth this 22nd day of July 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 538 of 1987. 

Between Allan James Bradford, Applicant and Town 
Clerk, City of Wanneroo, Respondent. 

Order. 
HAVING heard Mr A.J. Bradford the Applicant in 
person and Miss A. D'Ath on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 21st day of July 1987. 

, FIELDING, 
Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATION COMMISSION. 

Industrial Relations Act 1979 
Section 29 — claim by employee of unfair dismissal. 

May Chew 
and 

Windsor Regency Lodge Pty Ltd. 
No. 104 of 1987. 

CLERKS' (HOTELS, MOTELS AND CLUBS) 
AWARD 1979. 

Receptionist Hospitality 

COMMISSIONER S.A. KENNEDY. 
Perth 14th day of July 1987. 

Claim of unfair dismissal, compensation sought — 
question whether nature of contract was "casual" 
and thereby whether dismissal occurred — applicant 
relied on award provision to establish status as part- 
time — status of contract to be established by 
examining total employment relationship — 
findings on the questions of nature of dismissal and 
fairness — dismissal not summary — the circum- 
stances such to apply the equitable maxim of "clean 
hands" — dismissal not unfair. 

Reasons for Dismissal. 
THE COMMISSIONER: This application was brought 
pursuant to section 29 of the Industrial Relations Act 
1979. The Applicant, Mrs Chew, claims that she was 
unfairly dismissed by the Respondent and seeks an order 
for compensation. The Respondent denies there was any 
unfair dismissal. 

On 15 June 1986 the Applicant commenced working as 
a receptionist at the Windsor Regency Lodge. From that 
time until 25 January 1987, Mrs Chew worked for 16 
hours each weekend at that establishment. On the 
evening of Sunday 25 January 1987 the Applicant, who 
had completed a day's work for the Respondent at 3.00 
p.m. that day, was telephoned at home by Mr Othman 
for the Respondent and was told by him that her services 
were no longer required. Subsequently Mrs Chew 
attended the Windsor Regency Lodge to collect wages 
for time already worked by her. 

The Applicant's case may be summarised in the 
following way: the contract of employment between the 
parties was covered by an award of this Commission — 
the Clerks' (Hotels, Motels and Clubs) Award No. 7 of 
1979; the facts of the employment relationship were such 
as to establish that Mrs Chew was a permanent part-time 
employee pursuant to the Award; amongst other due 

[L.S.] (S8d') G'L 

SECTION 29 (b) —   
Applications dealt with — 
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benefits thereby arising Mrs Chew was entitled to one 
week's notice of termination of the contract or payment 
of moneys in lieu of such notice; Mrs Chew was 
summarily dismissed because she did not receive such 
notice or any payment in lieu of notice; the onus is on the 
Respondent to establish misconduct by the Applicant 
such as to warrant summary dismissal; no such mis- 
conduct occurred and the dismissal was thereby unfair; 
further', the dismissal was unfair in that the Applicant 
was not warned or counselled at any stage prior to it and 
she was not given any reasons for her dismissal at the 
time it was effected. The Applicant sought an order from 
the Commission that she be paid a sum of money in 
compensation for the alleged unfair dismissal. 

The first question which must be answered is whether 
the Applicant was in fact dismissed. The question arises 
from the Respondent's claim that the employment 
relationship between the parties was at all times one of a 
casual nature. Having regard for all before me and 
particularly the evidence of Mr Alshatrie and Mr 
Othman insofar as it concerned the decision to end the 
Respondent's employment relationship with Mrs Chew, 
I have concluded that Mrs Chew was in fact dismissed. 

Clause 6.—Definitions of the Clerks' (Hotels, Motels 
and Clubs) Award No. 7 of 1979 states, inter alia, that:— 

"Clerk" means any person engaged for or sub- 
stantially employed on clerical work and without 
limiting the generality of the term it includes typists, 
stenographers and telephonists; receptionists and 
messengers where such workers do clerical work, 
and workers employed to operate calculating, 
billing or other machines designed to perform or 
assist in performing any clerical work whatsoever. 

The evidence is that Mrs Chew's work for the 
Respondent fell within this definition and, having regard 
for this and other aspects of the Award, I agree with the 
parties that her employment was covered by the Clerks' 
(Hotels, Motels and Clubs) Award No. 7 of 1979. It is 
notable that there is no definition of either a "part-time" 
employee or a "casual" employee in Clause 6.— 
Definitions of this Award. 

Clause 7.—Wages and Clause 15.—Contract of 
Service contain express provisions regarding casual 
employees and part-time employees and these are 
detailed below. The only other references in the Award 
to casual employees are in the content of exclusion of 
such employees from entitlements such as sick leave, 
annual leave, etc and have no bearing in this matter. 

Subclause (4) of Clause 7.—Wages of the Award 
states:'— 

(4) Casual clerks may be employed at an hourly 
rate for a lesser period than two weeks and shall be 
paid while so employed 20 per cent in addition to the 
rates prescribed above, with a minimum engage- 
ment of four hours. 

Subclause (5) of the same clause states:— 
(5) (a) Part-time workers may be employed at an 

hourly rate for a lesser period per week than the 
hours usually worked in each establishment. 

(b) Payment for annual leave, holidays, bereave- 
ment leave and paid sick leave for part-time 
workers, shall be strictly related proportionately in 
accordance with the number of hours worked, to the 
conditions prescribed in each establishment for full- 
time workers. 

Clause 15.—Contract of Service states:— 
The employment of any worker other than a 

casual shall be terminable by one week's notice on 
either side. If such notice is not given one week's 
wages shall be paid or forfeited as the case may be. 
Provided that a worker may be summarily dismissed 
for gross misconduct in which case he shall be paid 
up to the time of dismissal only. 

The evidence is that at the commencement of the 
employment relationship between the parties both sides 
understood that it was casual i.e. Mrs Chew was engaged 

as such. From that point Mrs Chew regularly worked 16 
hours each week with all of those hours being worked on 
weekends and with her name appearing to that effect on 
the employer's rosters which were drawn up in advance. 
Effectively it was understood between the parties that 
Mrs Chew would work the same number of hours per 
week each weekend. 

The Applicant's arguments is that she was a part-time 
employee rather than a casual employee and that she was 
dismissed summarily are dependent on her interpretation 
of Clause 7.—Wages of that Award, and specifically 
subclause (4) of that clause. 

Effectively what the Applicant has invited the 
Commission to do is to exercise a judicial role as to the 
lawfulness of the Respondent's actions and, attendant 
upon that, exercise its aribtral role in determining the 
issue of fairness with respect to the dismissal. 

However, in a matter of the nature of this claim, the 
Commission is bound by section 26 of the Act to exercise 
its arbitral role in accordance with "equity, good 
conscience and the substantial merits of the case". 

It may be, for instance, that a party has acted 
unlawfully in its manner of terminating a contract of 
employment but has not acted unfairly in the light of all 
of the circumstances. 

The evidence is that shortly after the commencement 
of her employment by the Respondent her hourly rate of 
pay was increased. The Respondent claims that this 
increase was simply a necessary adjustment to pay the 
Applicant casual rates pursuant to the Award. In her 
evidence the Applicant denied that this was the reason 
given to her at the time by Mr Alshatrie for the 
Respondent and stated:— 

What happened was, (Mr Alshatrie) said to me 
that he was going to raise my pay because I had 
worked whenever I was required. I asked him "has 
there been a pay rise?" and he did not answer me. 
What he said was that he raised my pay because he 
found my work to be very good and that whenever I 
was called I did come in. 

(Transcript page 19) 
In answer to another question from Mr Crofts 

regarding the increase Mrs Chew gave a somewhat 
difference response:— 

... I didn't know why I was getting (the pay 
increase) until he told me that it was because my 
work was very good and that's why he put it up . . . 

(Transcript page 19) 
Mrs Chew subsequently stated in evidence that she did 

not press at that time for back payments of the rate for 
casual employment prescribed by the Award and that 
this establishes that she was not aware of the reason for 
the increase that the Respondent advanced in these pro- 
ceedings. I will deal with this point subsequently. Suffice 
it to say that I find it probable that the first of the two 
statements by Mrs Chew quoted above is true of the 
reasons given to her by Mr Alshatrie at the time of the 
pay increase, such reasons not being incompatible with a 
casual contract. 

Another issue raised in Mrs Chew's evidence is 
relevant. In answer to a question put in cross examina- 
tion by Mr Crofts, Mrs Chew stated that approximately 
one month after she commenced work for the Respon- 
dent she concluded that her employment was on a 
permanent part-time basis and she was thereby due 
certain Award entitlements. However, she did not raise 
this conclusion with the Respondent at any stage. In 
answer to further questions from Mr Crofts, the Appli- 
cant effectively stated that it was her intention to claim 
such entitlements at that point when she decided she no 
longer wished to be employed by the Respondent. Mrs 
Chew agreed with Mr Crofts that she was paid casual 
rates throughout. In my view this evidence goes to the 
question of "fair dealing" and it will be the subject of 
further comment in that context subsequently but also in 
my view, Mrs Chew's intent was the probable reason why 
she did not act during the term of the contract to claim 
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any back pay if any was due. I have concluded that the 
Respondent always considered its employment of Mrs 
Chew to be of a casual nature and that this consideration 
was reasonable in all of the circumstances. 

It is noted that the posting of a roster containing 
details of employees and the times and particulars of 
work is a duty of the employer pursuant to Clause 12.— 
Rosters of the Clerks' (Hotels, Motels and Clubs) Award 
1979. This clause states:— 

Workers shall work their ordinary hours 
according to a roster which shall be updated by the 
employer so that a worker always has at least one 
week's notice of times to be worked. The roster shall 
not be altered with less than one week's notice to the 
workers concerned and shall be posted on a notice 
board accessible to the workers. 

A roster does, 1 believe, assume a commitment 
between the parties. But it may be a matter of mutual 
convenience which does not go to the rights of the parties 
under a casual contract or it may be more. All that needs 
to be said in this matter is that the on-going feature of 
Mrs Chew's work is an indicator that she was not 
employed casually in the usual sense of that term. 

The applicant claimed summary dismissal and that 
thereby the onus of establishing conduct such as to 
justify its summary nature fell upon the Respondent. 

But in my view, the facts do not support this 
contention. I have considered all before me on this issue 
and have concluded that it is a fact that Mr Othman's 
telephone call of 25 January 1987 was made in the 
reasonably held belief that the employment relationship 
between the Respondent and Mrs Chew was of a casual 
nature. Part of that reasonably held belief goes to the 
fact that Mrs Chew continued to accept the prescribed 
hourly rate for casual workers, which includes a loading 
the purpose of which is, effectively, to compensate such 
employees for the intermittent nature of such employ- 
ment, throughout the whole period. It is also a fact that 
approximately one month into the employment relation- 
ship Mrs Chew decided that at a time in the future when it 
suited her she would place a retrospective claim on the 
Respondent for all those prescribed entitlements due to 
continuous employees under the Award whilst in the 
meantime continuing to receive the prescribed entitle- 
ment due under the Award for casual employment. 

Having regard for all before me, I have concluded that 
Mrs Chew's dismissal was not of a summary nature. It 
should be obvious from the foregoing that I have con- 
cluded that whether or not it was lawful is not pertinent 
to the question of fairness in this instance. 

It remains to deal with the question of fairness. Some 
general comments of the then Senior Commissioner 
Kelly in his reasons given in matter No. 626 of 1978 which 
was a claim of unfair dismissal are opposite in considera- 
tion of this matter:— 

... An employer may dismiss an employee but if, 
in all the circumstances, the dismissal is shown to the 
Commission to represent an unfair exercise of the 
right of dismissal the Commission will interfere with 
that exercise of the right, and will, to the extent that 
appears fair, protect the employee in his employ- 
ment. However, if the employee so conducts himself 
that, in all the circumstances, his conduct can be 
seen as inconsistent with his obligations as an 
employee, he will have great difficulty in satisfying 
the Commission that it should interfere on his 
behalf. It is an area in which the equitable maxim 
that "he who comes into equity must come with 
clean hands" is far from inappropriate . . . 

[(1979) 59 WAIG 11] 

In my view for Mrs Chew's claim of unfairness to 
succeed she must establish that, having regard for all the 
circumstances, the Respondent's conduct was so repre- 
hensible to justify the Commission's interference not- 
withstanding the fact of her own unfair dealing of the 
Respondent. 

I have carefully considered all the evidence before me 
as to those circumstances and have concluded that inter- 
ference by the Commission is not warranted. 

An order dismissing the application will now issue. 

Appearances: 
Mr I. Marshall (of Counsel) on behalf of the 

Applicant. 
Mr M. Crofts on behalf of the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 104 of 1987. 

Between May Chew, Applicant and Windsor Regency 
Lodge Pty Ltd, Respondent. 

Order. 
HAVING heard Mr I. Marshall (of Counsel) on behalf 
of the Applicant and Mr M. Crofts on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

Dated at Perth this 14th day of July 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 547 of 1987. 

Between Leslie Dorr, Applicant and CR & GF New 
Midland Brick Company Pty Ltd, Respondents. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas an 
agreement has been reached between the parties in full 
and final settlement of this matter; now therefore I, the 
undersigned, before whom the conference was held do 
hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 30th day of July 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 669 of 1987. 

Between Graham Vincent Dudley, Applicant and the 
Board of Management Sir Charles Gairdner 
Hospital, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
applicant today sought and was granted leave by the 
Commission to withdraw the application; now therefore, 
I, the undersigned before whom the conference was held 
do hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 24th day of July 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 412 of 1987. 

Between Ursula Fahl, Applicant and DTX Australia Ltd, 
Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
parties to that conference reached agreement; now 
therefore, I, the undersigned before whom the 
conference was held do hereby order — 

That the Respondent pay to the Applicant the 
sum of $1 115.19 nett within 21 days of the date of 
this Order. 

Dated at Perth this 29th day of July 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — Unfair dismissal. 

John Griffiths 
and 

Koloramba Pty Ltd trading as Wrights Hardware. 
Application No. 575 of 1987. 

Vehicle Driver Hardware 

COMMISSIONER G.J. MARTIN. 
Perth 16th day of July 1987. 

Termination of employment — unfair dismissal — 
permanent employment — compensation — 
application dismissed. 

Reasons for Decision. 
THE COMMISSIONER: The applicant claims that his 
contract of employment with the respondent was 
unfairly terminated by the respondent and seeks 
pursuant to section 29 of the Industrial Relations Act 
1979 remedy in the form of a payment of $3 000. 

The respondent denies those claims. 
I heard the submissions and evidence of the parties on 

the 8th day of July 1987 and reserved my decision. 
The applicant in response to an advertised vacancy in 

the offices of the Commonwealth Employment Service 
was engaged by the respondent in the calling of a "Truck 
Driver" on the 23rd day of April 1987, with an initial 
trial period of one week. 

The respondent conducts the business of a hardware 
merchant and the applicant's task was to deliver, in an 
eight tonne capacity flat top trupk, items of hardware 
throughout the metropolitan area. He has many years of 
experience as a truck driver but has not been in regular 
employment for some time. Prior to commencing with 
the respondent he had a number of short term jobs as a 
truck driver. 

It was the applicant's case that after his week on trial 
he was commended upon his performance and looked 
forward to "permanent employment". 

Early in May, he was informed by his supervisor that 
his services were no longer required but that information 
was later cancelled by one of the respondent's principals. 

That situation was repeated some days later when it 
was suggested to him by his supervisor that he look for 
another job. 

Finally, on the 15th day of May, on returning to his 
depot after making deliveries, the applicant was told by 
his supervisor that he was to finish that evening. On the 
18th day of May, he was paid one week's wages in lieu of 
notice. 

In the applicant's view, he had worked well, was a 
good time keeper and had given no cause for complaint 
(although he did admit to one error) and did not under- 
stand why his contract of employment had been 
terminated. 

The respondent's case in reply was simply that the 
applicant was too slow in the execution of his deliveries, 
possibly due in part to his unfamiliarity with some of the 
Metropolitan area. 

That situation had resulted in complaints from clients, 
where building operations were being hindered by the 
delays in the delivery of building materials. That 
culminated on Friday 15 May with the receipt by the 
respondent of several such complaints and was followed 
by the termination by the respondent of the applicant's 
contract of employment. [The failure to pay the appli- 
cant at the time, moneys in lieu of notice as required by 
the relevant award; the "Transport Workers' (General)" 
Award No. 10 of 1961 as varied; was remedied the 
following Monday 18 May 1987.] 

In the circumstances, the respondent submitted that 
there were no elements of unfairness in its action, as 
prompt and reliable service by it to its customers is 
essential to the successful operation of its business in a 
highly competitive market and the applicant did not 
satisfy those criteria. 

In my view, the respondent did not exercise its right 
unfairly and whilst the applicant may have expected to 
become more proficient with time, as he became more 
familier with his delivery areas, he was unable to meet the 
immediate requirements of the respondent's business. 

Having so found, the application is formally deter- 
mined by an Order of dismissal. 

Appearances: 
The applicant appeared on his own behalf. 
Mr J.N. Uphill appeared on behalf of the respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 575 of 1987. 

Between John Griffiths, Applicant and Koloramba Pty 
Ltd trading as Wrights Hardware, Respondent. 

Order. 
HAVING heard the applicant on his own behalf and Mr 
J.N. Uphill on behalf of the respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders: 

That the application be dismissed. 

Dated at Perth this 16th day of July 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 171 of 1987. 

Between Laurie Howieson, Applicant and Civic Hotel, 
Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas an 
agreement has been reached between the parties in full 
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and final settlement of this matter; now therefore I, the 
undersigned, before whom the conference was held do 
hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 6th day of July 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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Commission to withdraw the application; now therefore, 
I, the undersigned before whom the conference was held 
do hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 10th day of July 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 539 of 1987. 

Between Janine Erica Johnston, Applicant and Hazel 
Holdings Pty Ltd trading as Lynwood Arms Hotel, 
Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
applicant today sought and was granted leave by the 
Commission to withdraw the application; now therefore, 
I, the undersigned before whom the conference was held 
do hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 10th day of July 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1223 of 1986. 

Between Lewis Leighton, Applicant and Providores of 
Australia, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas an 
agreement has been reached between the parties in full 
and final settlement of this matter; now therefore, I, the 
undersigned before whom the conference was held do 
hereby order — 

That the application be dismissed. 

Dated at Perth this 24th day of July 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 540 of 1987. 

Between Robert Thomas Johnston, Applicant and Hazel 
Holdings Pty Ltd trading as Lynwood Arms Hotel, 
Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
applicant today sought and was granted leave by the 
Commission to withdraw the application; now therefore, 
I, the undersigned before whom the conference was held 
do hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 10th day of July 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 498 of 1987. 

Between Jonathon Leach, Applicant and the Esplanade 
Plaza Hotel, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
applicant today sought and was granted leave by the 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — Claim of unfair dismissal. 

Andre Lemarchand 
and 

Canning Vale Catering Co Ltd. 
No. 565 of 1987. 

RESTAURANT, TEAROOM AND CATERING 
WORKERS' AWARD 1979. 

Cook Catering 

COMMISSIONER S.A. KENNEDY. 
Perth 7th day of July 1987. 

Unfair dismissal — claim of harsh management; dis- 
crimination because of industrial activities; abro- 
gation of fixed term; no prior warning — employer 
claimed dismissal due to incompetence and alleged 
Applicant persistently misled re qualifications and 
experience — found no fixed term — onus on 
Applicant — issue the competence of the Applicant 
in all of the circumstances — found dismissal open 
to employer — Application dismissed. 

Reasons for Decision. 
THE COMMISSIONER: This application was brought 
pursuant to section 29 (b) of the Industrial Relations Act 
1979. The Applicant, Mr Andre Lemarchand claims that 
he was unfairly dismissed by the Respondent, Canning 
Vale Catering Co Ltd. The Respondent denies the claim. 

This matter was originally before the Commission as 
currently constituted by way of a conference pursuant to 
section 32 of the Act. The matter not being settled then 
or subsequently was listed for hearing. 

The Respondent has a contract with the Swan Brewery 
Company to operate a cafeteria at its premises in 
Canning Vale. On 26 March 1987 the Respondent 
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advertised a vacancy for a cook to work at these 
premises. The Applicant answered this advertisement 
and was subsequently interviewed by Mrs J. Cousins for 
the Respondent. Mrs Cousins held the position of 
manager of the cafeteria. In the event Mr Lemarchand 
was engaged as a cook and commenced employment at 
the cafeteria on 30 March 1987. Nearly seven weeks later, 
on 14 May 1987, Mr Lemarchand was dismissed. 

One of the Applicant's arguments was that a term of 
the Applicant's contract of employment with the 
Respondent, namely a trial period fixed at three months, 
was abrogated by the Respondent. This question is dealt 
with first. 

The evidence is that the matter of a three month trial 
period was a term discussed by the parties at the interview 
between Mrs Cousins and Mr Lemarchand which 
resulted from the advertisement placed by the 
Respondent on 26 March 1987. 

According to Mr Lemarchand he was told by Mrs 
Cousins that upon taking up his employment at the 
cafeteria he would commence a trial period of three 
months at the end of which, and only at that time, his 
suitability for the position would either be confirmed or 
denied. 

Mrs Cousins' evidence was significantly different. She 
denied that it was an agreed term of the contract of 
employment that the Applicant was guaranteed a 
minimum engagement of three months. According to her 
it was agreed between the parties that Mr Lemarchand's 
performance would be assessed over the three months in 
the context that it was at the end of this time that the 
management, on the basis of this assessment, would 
decide whether or not his starting wage of $320 gross per 
week would be increased to $350 gross per week. It was, 
she claimed, a term arrived at in the context of relatively 
high demand in the catering industry for the skills 
required for the position and the fact that Clause 7.— 
Contract of Service in what the Respondent claimed was 
the relevant award — the Restaurant, Tearoom and 
Catering Workers' Award 1979 — prescribes for the 
purposes of this contract of service that it was terminable 
by way of only one day's notice on either side of any 
working day, or payment in lieu. That is, the level of 
wage offered and the prospect of an increase in it at the 
end of three months was an incentive to the employee to 
remain in that position. But, she claimed, the contract of 
employment was always contingent on satisfactory 
service. 

The Respondent's submissions regarding award 
coverage were raised in its answering statement filed in 
the Commission on 26 May 1987. Its claim that the 
Applicant's contract of employment with the 
Respondent was bound by the Restaurant, Tearoom and 
Catering Workers' Award 1979 was not contested by the 
Applicant during the proceedings. 

I have carefully considered all before me on the 
question of the term of the contract, including the 
position occupied by the cook in the Respondent's 
business on the Swan Brewery site and the minimum 
rates applicable to cooks employed in the catering 
industry as per the Restaurant, Tearoom and Catering 
Workers' Award 1979. It is clear from the evidence that 
the cook is a singularly pivotal factor in the Respondent's 
operation. That fact lends weight to the evidence of Mrs 
Cousins regarding the reasons for the three months 
' 'trial''. A comparison of Mr Lemarchand's starting rate 
of $320 gross per week with the minimum award rates in 
the catering industry lends further weight. The highest 
rate currently applying in the Restaurant, Tearoom and 
Catering Workers' Award 1979, is that of $297.80 gross 
per week for the classification of Chef. The minimum 
gross rates per week applying to a Qualified Cook, a 
Cook employed alone and a Breakfast and/or Other 
Cooks are, respectively $273.80, $259.80 and $256.70. 

I have concluded that it was neither an express nor an 
implied term of the contract of employment between Mr 
Lemarchand and the Respondent that it included a 
minimum term of three months. There were no other 

substantive submissions by the Applicant as to any 
arrangement between the parties as to the term of the 
contract, and one is left with the submission of the 
Respondent that the termination of Mr Lemarchand was 
lawful in that it was in accordance with the provisions of 
the Restaurant, Tearoom and Catering Workers' Award 
1979. Certainly there is nothing before me which 
establishes that the Applicant's dismissal was either 
unlawful or summary. 

From the foregoing it follows that the onus of proof 
falls on the Applicant in this matter to establish that the 
circumstances of the dismissal were such as to warrant 
the exercise of the Commission's power to interfere. 

The Applicant's arguments may be summarised in the 
following way: that the expectations of performance by 
the Respondent of the Applicant were unreasonable and 
unrealistic in the circumstances; that the Applicant was 
given no warnings prior to his dismissal; that there was 
no deterioration in the standards in the cafeteria as a 
result of his performance as claimed by the Respondent; 
and that his dismissal was explicable by his willingness to 
"stand up" to the management and his association with 
a union to which other employees on the site belonged. 

During the proceedings on this matter both parties 
made claims and counterclaims regarding the 
nomenclature "Chef" and "Qualified Cook" insofar as 
these were purported to apply to Mr Lemarchand and 
allegations were made by the Respondent that the 
Applicant misled the Respondent on the issue of formal 
qualifications and experience at the original interview 
between the parties and throughout the term of the 
contract. The Applicant submitted that the Commission 
should disregard the Respondent's claims in this respect. 

The classifications were raised by both parties in the 
context of Clause 6.—Definitions of the Restaurant, 
Tearoom and Catering Workers' Award 1979 and, 
specifically, subclauses (4) and (5) of that clause which 
state: 

(4) "Chef" shall mean a worker who is a 
"Qualified Cook" [as defined in subclause (5) 
hereof], and who is appointed as such by his 
employer. 

(5) "Qualified Cook" shall mean a worker who 
has completed and can produce appropriate 
documentary evidence to his or her employer to the 
effect that he or she has successfully completed an 
apprenticeship in cooking at an approved or 
recognised school or college, or who can provide 
documentary evidence of having served at least six 
years in Her Majesty's Armed Services in the 
classification of cook. 

Subclause (6) of Clause 6.—Definitions states:— 
(6) "Cook Employed Alone" shall mean a 

worker who is employed when no other cook is 
employed during his or her shift. 

The advertisement to which Mr Lemarchand replied 
made no reference to either "Chef" or "Qualified 
Cook". For the purposes of this matter, it advertised 
that a vacancy for a cook existed and that experience in 
cafeteria cooking was essential. I note that in his applica- 
tion as filed the Applicant states that the position from 
which he was dismissed was that of cook. I further note 
that it was the evidence of Mrs Cousins that she did not 
request at any stage prior to his employment or during it 
that Mr Lemarchand produce documentary evidence of 
any cooking qualifications or evidence of the requisites 
for classification pursuant to Clause 6.—Definitions of 
the Restaurant, Tearoom and Catering Workers' Award 
1979. From the evidence it is obvious that the decision of 
Mrs Cousins to employ Mr Lemarchand was not contin- 
gent on his possession of formal cookery qualifications. 
It may be that in the course of the contract of employ- 
ment Mr Lemarchand or Mrs Cousins or both concluded 
that the other's definition of what constituted a chef or a 
cook in the circumstances was at variance with his or her 
definition. But the evidence is that the prime, if not only, 
reason for this variance and/or misunderstanding lies in 
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the conduct of the original interview. Suffice it to say 
that I am not convinced that the Applicant misled the 
Respondent in the manner which the Respondent claims. 
And, in the light of all of the foregoing on this issue and 
the evidence that the Respondent only instituted 
inquiries about Mr Lemarchand's possession or other- 
wise of formal qualifications and about his experience in 
the hospitality industry after his dismissal, I have 
concluded that the issue bears no further consideration in 
this matter. 

The crux of this matter is whether the Respondent's 
decision to terminate Mr Lemarchand's employment was 
reasonably open to it in all of the circumstances. 

The thrust of the Applicant's submissions and 
evidence went to the question of reasonableness. A 
number of claims were made by him in this respect. 
Evidence was led that there had been a high turnover of 
employees at the cafeteria which, the Applicant 
submitted, reflected the unreasonable demands placed 
on all staff; that his workload was significantly added to 
by the Respondent's requirement that he prepare food 
for functions; that the overall staffing level was too low; 
that the Respondent failed to provide him with an 
assistant as specified in the interview with Mrs Cousins; 
that he had no discretion regarding the ingredients to be 
used in the food he prepared; and that he was subject to 
conflicting directions whenever one of the owners of the 
Respondent company, Mrs Hair, was on-site. 

I am not convinced that the Applicant only became 
aware of the requirement of the Respondent with regard 
to the preparation of food for functions after he 
commenced his employment in the cafeteria. In any 
event there is nothing before me which clearly establishes 
what his actual involvement in such work was during his 
seven weeks of employment. Similarly his assertion 
regarding the provision of an assistant has not been 
established. Nor has he established that his lack of 
discretion regarding ingredients was anything more than 
the usual exercise of managerial control in such 
operations. 

Much of the other evidence adduced by the Applicant 
went to the broader issue of the style of management of 
the Respondent's operation. That evidence was given by 
a number of employees and was focused on criticisms of 
Mrs Hair. The Respondent counterclaimed that such 
tension as existed between management and the cafeteria 
employees at the time of Mr Lemarchand's employment 
was a direct consequence of, effectively, union inter- 
ference and dated back some months. 

But the fundamental question is still whether Mr 
Lemarchand competently performed his duties in all the 
circumstances. I have had regard for all before me as to 
those circumstances, including what might be described 
as somewhat tense industrial relations in the work 
environment, and the evidence as to the Applicant's 
competence. I have concluded that the Respondent's 
decision to dismiss him was reasonably open to it not- 
withstanding that there was no express warning by the 
Respondent to the Applicant that this course of action 
was under consideration. The fact that it was an agreed 
term that the Applicant was "on trial" for three months 
is sufficient, in my view, to put the Applicant on notice 
that his employment was dependent on his performance. 
I am satisfied that direct and significant criticisms of his 
cooking and his methods were made to him by the 
Respondent during the course of his seven weeks of 
employment. Indeed, some of his co-workers who gave 
evidence on his behalf were critical of the results of his 
cooking. And while there may have been some extenua- 
ting circumstances in the work place, the Applicant has 
not established that these were such to justify any 
interference by the Commission in this matter. 

The application will be dismissed. 
Appearances: 

Mr R. J. Murphy appeared on behalf of the Applicant. 
Mr K.J. Farrell appeared on behalf of the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 565 of 1987. 

Between Andre Lemarchand, Applicant and Canning 
Vale Catering Co Ltd, Respondent. 

Order. 
HAVING heard Mr R. J. Murphy on behalf of the Appli- 
cant and Mr K.J. Farrell on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 7th day of July 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 525 of 1986. 

Between Belinda Little, Applicant and Flash Foods, 
Respondent. 

Order. 
WHEREAS the applicant sought and was granted leave 
by the Commission to withdraw the application, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 12th day of June 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 497 of 1987. 

Between Valerie June Lucas, Applicant and Keith 
Morris trading as Flower Market Florists, 
Respondent. 

Order. 
WHEREAS the applicant sought and was granted leave 
by the Commission to withdraw the application, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 24th day of June 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b). 

N.R. Lysaght 
and 

Superweld Olympic JV. 
No. 145 of 1987. 

AWARD FREE. 
Coating Inspector Oil and Gas 

COMMISSIONER O.K. SALMON. 
Perth 24th day of June 1987. 

Unfair dismissal — lack of warning — claim for compen- 
sation — failure to warn not sufficient — no unfair 
dismissal — case dismissed. 

Reasons for Decision. 
THE COMMISSIONER: The Applicant began employ- 
ment with the Respondent on 7 November 1986 as a 
coating inspector. According to Mr Paul Giovenco the 
Respondent's Managing Director and Chairman, a build 
up of steel in the subcontractors yard had been foreseen 
and the Applicant was employed in that yard to sort the 
problems out. The Applicant's immediate superior was 
Mr Hooten, a quality assurance engineer. 

By late November Mr Giovenco had formed the 
opinion that the Applicant was unable to perform the 
work for which he was engaged and he asked Mr Hooten 
to dismiss him. Mr Giovenco's complaint about the 
Applicant appears not to have been his lack of technical 
expertise, but that he was not aggressive enough in his 
dealings with the subcontractor. The result being no 
reduction in the rate of unsatisfactory work produced. 
Mr Hooten did not carry out the instruction to dismiss 
the Applicant in November and was told to do so again in 
December. Once more he did not carry out the instruc- 
tion. Mr Hooten's explanation for not carrying out these 
instructions was that the Applicant was performing a 
greater range of tasks than his ordinary work required 
him to perform and that he should be given an oppor- 
tunity to prove his competence in performing the whole 
range of work he was required to carry out. These extra 
tasks, it seems, were required of the Applicant by Mr 
Giovenco. 

The Applicant also testified that he was required to 
perform extra tasks and that they accounted for a lot of 
his time. Mr Hooten's testimony supports the 
Applicant's case and I am satisfied that the Applicant 
was doing more than he ordinarily contracted to do as a 
coating inspector. However, for the moment I am more 
concerned with the interpretation I should place upon 
the testimony of Mr Giovenco and Mr Hooten regarding 
Mr Hooten's decision not to follow instructions to 
dismiss the Applicant. 

The impression that the Respondent was trying to 
convey to me was that the Applicant was in many ways 
responsible for a build up of steel of somewhat alarming 
proportions and that there was a deal of urgency about 
the need to dismiss him. In other words the Applicant's 
lack of ability in respect of a crucial aspect of his work 
was costing, or would cost, the Respondent dearly and he 
should have gone in November when Mr Giovenco first 
said he was to go. Given the strength of the impression 
intended, I can only conclude that Mr Giovenco con- 
sidered it a matter of overriding importance that he did 
not interfere in the relationship between the Applicant 
and Mr Hooten, otherwise he would have dismissed the 
Applicant himself. 

In that context I think it would be unlikely that any 
comments made by Mr Giovenco to the Applicant about 
shortcomings in his performance, were conveyed as 
warnings. Indeed, it is my belief that until the Applicant 
saw the employment advertisements in the newspaper 
dated 21 January, he had no cause for fear about his 

employment. However, it was Mr Hooten's testimony 
that he had tendered his resignation to the Respondent 
because he had been told that his work was unsatisfac- 
tory. Since the newspaper advertisement called for a 
quality assurance and quality control co-ordinator, I 
think it is most likely that by 21 January, it had been 
decided that Mr Hooten was no longer required. At that 
stage the Respondent would have felt no need to accept 
Mr Hooten's views about the Applicant's ability to 
perform his work and the Applicant's future also, was 
very doubtful from that point on. 

I do not believe that a formal warning was conveyed to 
the Applicant after 21 January, But he had sensed the 
worst and I do believe that it came as no surprise to him 
when he was finally dismissed on 11 February. 

As for the decision to dismiss the Applicant, I think 
that Mr Giovenco saw no reason to alter the opinion he 
had first formed about the Applicant in November. 

It does not follow that a failure to warn the Applicant 
that his employment was at risk, by itself, proves a case 
of unfair dismissal [the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch v. Uniting Church of 
Australia, Trinity Parish, Perth Property Committee (66 
WAIG 1291)]. 

All along Mr Giovenco's complaint about the 
Applicant was that he lacked the aggression necessary to 
deal effectively with the subcontractor. On all of the 
testimony I am satisfied that firmness, if not agression, 
was an ingredient essential to the performance of the 
Applicant's work as a coating inspector and that he was 
defective in this respect. I accept that he was required to 
undertake tasks additional to those he had contracted to 
perform, but it is for the Applicant to show that if he had 
been warned, it was most likely that he would overcome 
his defect and I am unable to accept that the fact of being 
required to perform extra tasks, has any bearing on the 
point at all. 

Finally, I think the testimony of Mr Allen did not help 
the Applicant's case. More especially because this 
testimony supports Mr Giovenco's assessment of the 
Applicant's inability to firmly deal with the sub- 
contractor. 

In the circumstances I must find that there is no unfair 
dismissal and my decision is that the case be dismissed. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 145 of 1987. 

Between N.R. Lysaght, Applicant and Superweld 
Olympic JV, Respondent. 

Order. 
HAVING heard Miss M. Neave on behalf of the appli- 
cant and Mr P. J. Cooke on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 24th day of June 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 616 of 1987. 

Between Michael Edward McPhee, Applicant and 
Ashmy Pty Ltd trustee for the Challenger Homes 
Unit Trust, trading as Ross North Homes (WA) and 
Artisan Homes (WA), Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas an 
agreement was reached between the parties in full and 
final settlement of this matter; now therefore, I, the 
undersigned before whom the conference was held do 
hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 23rd day of July 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — Contractual Benefits. 

John McSwan 
and 

Frank Thomas Culley as trustee for the 
Culley Family Trust trading as 
Transit Transport Industries 

and also 
Frank Thomas Culley as trustee for the 

Transit Management Unit Trust. 
Application No. 433 of 1987. 

Sales Manager Transport 

COMMISSIONER G.J. MARTIN. 
Perth 15th day of July 1987 

Termination of Employment — Contract of Service — 
Organisational Structure — Employment Type — 
Wages — Commission — Application Dismissed. 

Reasons for Decision. 
THE COMMISSIONER: By this application brought 
pursuant to section 29 of the Industrial Relations Act 
1979, the applicant seeks a benefit which he claims he was 
not allowed by the respondent under his contract of 
employment. 

The respondent denies the claim wholly. 
I heard the submissions and evidence of the parties on 

the 24th day of June 1987 and reserved my decision. 
It is the applicant's case that he was employed by the 

respondent from the 3rd day of March 1986 until the 3rd 
day of October 1986, initially as a sales representative 
and ultimately as sales manager. He terminated the 
contract of employment of his own volition. 

He contends that it was part of his contract of employ- 
ment that he would be paid $250 nett per week, to be 
increased by $20.00 per week after three months' service, 
plus a commission based upon a percentage of increased 
gross revenue achieved by the respondent in excess of 
certain gross receipts per week. 

That commission was to be paid at six monthly 
intervals. He has received no such payments and calcu- 
lates that the respondent owes him $27 250. 

The applicant bases that figure upon calculations 
made by him of the respondent's overall gross receipts 
(excluding those for truck escort work). 

The respondent denies that there was, as part of the 
contract of employment which existed between the 
parties, any agreement or arrangement that the applicant 
was to be paid such a commission or any other form of 
commission. 

A further major difference of opinion between the 
parties is the identify of and the extent of the activities of 
the respondent. 

It is the applicant's belief that he was employed by 
"Transit Transport Industries" the activities of which 
include a restaurant, vehicle service and repair work- 
shop, LPG conversions to vehicles, taxi trucks, vehicle 
escorts, taxi management and a courier service. 

In making his calculations of commission, the appli- 
cant excluded gross receipts from the vehicle escort and 
taxi management activities of the global operation. 

It was the respondent's case that the applicant was 
employed by "Transit Transport Management Unit 
Trust" which subcontracts to Transit Transport 
Industries for the work associated with the operation of 
taxi trucks, the courier service and vehicle escorts, and 
thus the applicant was not employed to have any 
connection with or responsibility for any of the other 
operations of Transit Transport Industries. 

The applicant acknowledges that initially his employ- 
ment was restricted to the courier service and taxi trucks 
but "eventually it became the whole lot". 

The material before me is not clear on all aspects of the 
contract of employment, however, I find firstly, that the 
applicant was employed by the Transit Management Unit 
Trust. 

Secondly, in my view, it is clear that the applicant did 
not have as part of his contract of employment with that 
entity an entitlement to commission based upon the 
financial performance of the total operations of the 
Transit Transport Industries. 

Finally, on the balance of probabilities, I find that the 
applicant did not have as part of his contract of employ- 
ment, an entitlement to commission based upon the gross 
receipts of the Transit Management Unit Trust operation 
based upon the gross receipts of its courier service, escort 
service and taxi trucks. 

Accordingly, I will not allow the applicant's claim and 
formally determine the application by an Order of 
Dismissal. 

Appearances: 
The applicant appeared on his own behalf. 
Mr F.T. Culley appeared on behalf of the respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 433 of 1987. 

Between John McSwan, Applicant and Frank Thomas 
Culley as trustee for the Culley Family Trust trading 
as Transit Transport Industries and also Frank 
Thomas Culley as trustee for the Transit 
Management Unit Trust, Respondent. 

Order. 
HAVING heard the applicant on his own behalf and Mr 
F.T. Culley on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be dismissed. 

Dated at Perth this 15th day of July 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 179 of 1987. 

Between Joyce Mary Michael, Applicant and Monitronix 
Limited, Respondent. 

Order. 
HAVING heard Mr M.G. Devlin (of Counsel) on behalf 
of the Applicant and there being no appearance on 
behalf of the Respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 30th day of July 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 178 of 1987. 

Between Shawky Shafeek Michael, Applicant and 
Monitronix Limited, Respondent. 

Order. 
HAVING heard Mr M.G. Devlin (of Counsel) on behalf 
of the Applicant and there being no appearance on 
behalf of the Respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 30th day of July 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 270 of 1987. 

Between David Geoffrey Mincherton, Applicant and 
DTX Australia Ltd, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; now therefore, I, 
the undersigned before whom the conference was held do 
hereby order — 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 29th day of July 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — Claim for unfair dismissal and 

contractual entitlements. 

Kerry Needham 
and 

Honeywell Ltd (Incorporated in NSW). 
No. 279 of 1987. 

COMMISSIONER S.A. KENNEDY. 
Perth 3rd day of August 1987. 

Order. 
THE PARTIES having agreed on a settlement of the 
claim, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application is withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 479 of 1987. 

Between Isobel McDonald O'Callaghan, Applicant and 
Berettsvillage Pty Ltd trustee for the Oliver Family 
Trust trading as Purely Australian, Respondent. 

Order. 
HAVING heard Mr S. Banks (of Counsel) on behalf of 
the applicant and Mr G. Uphill on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the applicant, Isobel McDonald 
O'Callaghan be reinstated in employment with the 
respondent. 

Dated at Perth this 24th day of July 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 513 of 1987. 

Between Clayton Power, Applicant and Terrace 
Stationery Ltd, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
applicant today sought and was granted leave by the 
Commission to withdraw the application; now therefore 
I, the undersigned, before whom the conference was held 
do hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 4th day of August 1987. 

[L.S.] 

[L.S.] 
(Sgd.) S.A. KENNEDY, 

Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 535 of 1987. 

Between David Quan, Applicant and Australian Data 
Systems Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
applicant today sought and was granted leave by the 
Commission to withdraw the application; now therefore, 
I, the undersigned before whom the conference was held 
do hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 24th day of July 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 549 of 1987. 

Between Judith Louise Rumball, Applicant and DTX 
Australia Ltd, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
parties to that conference reached agreement; now 
therefore, I, the undersigned before whom the 
conference was held do hereby order — 

That the Respondent pay to the Applicant the 
sum of $2 188 within 21 days of the date of this 
Order. 

Dated at Perth this 29th day of July 1987. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. (Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 583 of 1987. 

Between Beverly Ann Ramsay, Applicant and Clive 
Elliott Jennings, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas an 
agreement has been reached between the parties in full 
and final settlement of this matter; now therefore, I, the 
undersigned before whom the conference was held do 
hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 22nd day of July 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 537 of 1987. 

Between Michael John Street, Applicant and 
Southwest Growers Company, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas an 
agreement was reached between the parties in full and 
final settlement of this matter; now therefore, I, the 
undersigned before whom the conference was held do 
hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 22nd day of July 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 626 of 1987. 

Between James Rogulski, Applicant and All West 
Clear Water Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
applicant today sought and was granted leave by the 
Commission to withdraw the application; now therefore 
I, the undersigned, before whom the conference was held 
do hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 3rd day of August 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — Contractual Benefits. 

Clark Bernard Swan 
and 

Daisy Enterprises Pty Ltd trading as 
"Precise Delivery Service" — previously known as 

Pink Parcel Transport Courier Service. 
Application No. 487 of 1987. 

Courier Courier Service 

MR COMMISSIONER G.J. MARTIN. 
Perth 2nd day of July 1987 

Contractual Benefits — Contract of Service — Wages — 
Application Dismissed. 

Reasons for Decision. 
THE COMMISSIONER: By this application, made 
pursuant to section 29 of the Industrial Relations Act 
1979, the applicant seeks a benefit which he alleges has 
not been allowed to him by the respondent and to which 
he claims he was allowed under his contract of service. 

That alleged benefit is one week's wages (nett $150) 
and one week's wages in lieu of notice (nett $150). 



The respondent denies those claims wholly, but admits 
liability for two days wages at the rate of $130 per week 
for work performed by the applicant under the 
provisions of the Furniture Trades Award No. 30 of 1979 
as varied. 

I heard the arguments and evidence of the parties on 
the 22nd day of June 1987 and reserved my decision. 

The applicant claims that he answered an advertise- 
ment inserted by the respondent in a daily newspaper, for 
a "Courier" and at interview was accepted for full-time 
permanent employment at the wage of $150 nett per week 
to deliver and pick up articles for the respondent's clients 
in a vehicle to be provided by the respondent. 

He told me that he spent the next two days accompany- 
ing another courier on his runs to become familiar with 
the respondent's operations. 

On the third day he was directed to another of the 
respondent's operations concerned with the packaging 
of particle board where he worked as a general factory 
hand. He did similar work during some of the following 
day and later in that day was equipped with the necessary 
material and a vehicle and worked as a courier. He per- 
formed work in that calling on the following day and at 
the conclusion thereof he was informed that he had been 
trained and would be on stand by for maybe one or two 
weeks. 

He was not called upon by the respondent to work 
thereafter and despite requests to the respondent was not 
sent any payments for the work which he had performed. 

The respondent's evidence was that its couriers are all 
engaged as "subcontractors" to receive a percentage 
commission of the gross receipts of the business con- 
ducted by them for the respondent's clients. 

The applicant I was told was not engaged on a weekly 
wage but he had been given a rough estimate of 
remuneration based upon the performance of other of its 
couriers namely between $100 and $250 per week. 

It was the respondent's practice to train new couriers, 
without charge to the courier and without any payment 
to the courier for the time so involved and the applicant 
was so trained. The respondent's courier service manager 
presumed that the applicant was ready to work as a 
courier. 

Due to labour shortages at another of the respondent's 
operations the applicant was asked to help at that 
establishment on the two days referred to by the appli- 
cant and then as the applicant explained, he worked as a 
courier, after which he was told that as there was no work 
immediately available, he would be on standby. The 
applicant rang in several times during the next week and 
was told there was no work for him and later in that week 
the respondent's manager informed the applicant that 
there were no prospects for work in sight and that he 
would not be needed any more by the respondent and 
should seek other work. 

It seems to me from the material presented by the 
parties that the applicant was not subject to a contract of 
service in respect of the tasks he was to perform as a 
"Courier" but engaged on an arrangement for payment 
by results or as a "contractor", and thus the contract of 
service alleged by the applicant did not exist. 

In believing otherwise, the applicant either misunder- 
stood or was insufficiently informed of that 
arrangement. 

To that extent, I will allow the applicant's claims. 
The question of wages due to the applicant for work 

performed as a casual employee under the Furniture 
Trades Award is not a question I can determine or 
enforce but as the respondent acknowledges that 
liability, I expect that it will be honoured as quickly as 
possible. 

The application is determined by an Order of 
dismissal. 

Appearances: 
The applicant appeared on his own behalf. 
Mr G.A. Cavanagh appeared for the respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 487 of 1987. 

Between Clark Bernard Swan, Applicant and Daisy 
Enterprises Pty Ltd trading as "Precise Delivery 
Service", previously known as Pink Parcel 
Transport Courier Service, Respondent. 

Order, 
HAVING heard the applicant on his own behalf and Mr 
G.A. Cavanagh on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be dismissed. 

Dated at Perth this 2nd day of July 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 512 of 1987. 

Between Rose Tassone, Applicant and George Leader 
Pty Ltd, Respondent. 

Order, 
THE PARTIES having agreed on a settlement of the 
claim, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application is withdrawn by leave. 

Dated at Perth this 24th day of July 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 389 of 1987. 

Between Robert William Thorpe, Applicant and Mole 
Engineering (WA) Pty Ltd, Respondent. 

Order. 
WHEREAS the Applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 4th day of August 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 599 of 1987. 

Between Ian Bruce Tomlinson, Applicant and West 
Footscray Engineering (WA) Pty Ltd, Respondent. 

Order. 
HAVING heard Mr P. Mungar (of Counsel) on behalf of 
the applicant and Mr S.D. Bibby on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, hereby orders — 

That the Respondent pay to the Applicant the 
sum of $1 000 within 14 days of the date hereof in 
full and final settlement of this matter. 

Dated at Perth this 10th day of July 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii) — Contractual Entitlements. 

Adela Julie Wilson 
and 

Transcorp Australia Limited. 
No. 195 of 1987. 

AWARD FREE. 
Receptionist/Typist Finance 

COMMISSIONER J.F. GREGOR. 
Perth 15th day of July 1987. 

Contract of employment — onus on Applicant to prove 
the contract — doubt that contract of employment 
exists — however in any event the Applicant failed 
to establish entitlement claimed — dismissed. 

Reasons for Decision. 
THE COMMISSIONER: The Applicant Adela Julie 
Wilson seeks an Order from the Commission for 
payment of entitlements she says exist as a right under a 
contract of employment she claims was made between 
her and the Respondent in June 1985. The Respondent 
disputes the claim on the basis that no employment 
contract existed between it and the Applicant. 

The Applicant appeared on her own behalf in the pro- 
ceedings and the lack of coherence in her presentation 
has made the adjudication of the matter difficult. 
However, as best as I can glean from the submissions, 
evidence and documentation submitted, it appears that 
the dispute between the parties can be described in the 
following narrative form. 

In 1983, one Anthony Nat Manzi had incorporated a 
business styled Transcorp Australia Limited for the 
specific purpose of being a finance and investment 
company. In 1984 he sought investments; one such 
investment came from his neighbours Douglas and Adela 
Wilson. They agreed to come into the business on the 
basis that Manzi raise funds by the mortgage of his house 
and be able to use their house as a collateral. 

Over the ensuing six months, the purpose of the 
business changed and focussed on the establishment of a 
cargo airline. This was the only project being pursued 
after June 1984. Mr Manzi regarded the Wilsons as being 
investors in the business which had been formed as 
Transcorp Airways Limited (TAL), even though there 
appears to have been no formal arrangement to that 
effect. 

In June 1984 TAL was operating from premises in 
Subiaco. It shared these premises with a Barrister and 
Solicitor, one Barry Panos who ran a full-time legal 
service and also assisted TAL. Mr Wilson was also 
located there. He had been conducting market 
evaluations, both in Australia and off-shore for TAL, 
but was not involved in the business full-time. Con- 
currently, he was going about the establishment of an 
engineering marketing sales company. This company, of 
which Adela Wilson was a co-director, was called 
Zedflo Australia which was a trading style of the Wilson 
Family Trust. 

Adela Wilson had been helping out in the premises 
during July because the secretary had left. When the 
occupants were unsuccessful in getting a suitable replace- 
ment for the secretary, she and/or her husband suggested 
that, in the absence of a suitable replacement, she would 
do the secretarial work. The suggestion went further, to 
the effect that the arrangement would be funded by TAL 
entering into a Commonwealth Employment Service 
Subsidy Agreement with the balance of the money to a 
full wage being met by Zedflo. It appears that the 
objective of the arrangement from the Wilsons' point of 
view was multi-purpose. Mrs Wilson would get 
experience, Zedflo would get the use of her services and 
access to office space. 

In addition, Mrs Wilson did work as necessary for the 
other occupant of the premises, Mr Barry Panos. 

After eight months the subsidy agreement terminated. 
Mrs Wilson says that she enquired what would happen 
and was told that when the airline project came to 
fruition she would be re-imbursed. Her testimony on this 
is in page 14 of the transcript proceedings which records 
her answers to questions posed to her by the Commission 
as follows:— 

. . . when the scheme ran out Tony agreed that 
when the moneys came through from the airline 
project we would all be re-imbursed and he did not 
mention any amount and he didn't mention any 
lesser amount so at the very least that would have 
been the amount that I would have been expecting. 

And in addition 
I said to Tony "this agreement's terminated what 

are we going to do about money now?" I wouldn't 
want to quote verbatim here what his words were 

... To the best of your memory I want to know 
what he said? — Thank you. 

"Don't worry Adela when all this comes through 
we are all going to be fixed up. We will all be 
recompensed or rewarded. We are right on the 
breakthrough. I am buying the aircraft. We will be 
operating soon and as soon as that money comes 
through we are all going to be squared up". 

In essence, Mr Manzi agrees with Mrs Wilson as to 
what was said, but he differs with her interpretation. He 
says that there was no specific agreement made with her 
concerning her employment, that there were no discus- 
sions on payments of annual leave and there was no 
commitment to pay wages. The situation was that there 
were three separate businesses operating from the 
premises, albeit they had a common thread through 
TAL. At the end of the subsidy agreement, the Wilson 
company Zedflo continued to operate on a full-time 
basis without rental. This arrangement being in con- 
sideration for Adela Wilson staying on and providing 
TAL with services. 

During this period Mrs Wilson also continued to 
supply services to the legal business of Mr Panos, the 
difference being that he now paid her $100 per week for 
doing so. 

In November 1985 changes in ownership led to a cash- 
flow into TAL and various debts were discharged, 
including the mortgage on the Wilson's home. At that 
time the product of relationships seems to be that out of 
it the Wilsons had achieved the discharge of the mortgage 
over their family home, shares in an airline, an offer of 
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employment in the airline for Mr Wilson and a gratis trip 
for both to Singapore. For the purposes of adjudication 
of the matter the narrative concludes at this point, but it 
is worthwhile to note that Mr Wilson did not ever accept 
the employment and the Wilsons' shares were disposed 
of by the trustee as hostile shareholders for the sum of 
$HK550. 

My task in adjudication of this matter is circumscribed 
by the jurisdiction founded by section 29 (b) (ii) of the 
Industrial Relations Act 1979 under which the applica- 
tion is brought. That jurisdiction is limited to the 
discovery of existing rights by determination of whether 
or not the employee has been denied a benefit, not being 
a benefit under an award or order to which the employee 
is entitled under a contract of service [Simons v. Business 
Computers International Pty Ltd (65 WAIG 2039)]. 
That is, I am concerned with the establishment of an 
entitlement under a contract of service. 

It is fundamental that there must be a contract of 
service and in this matter, prima facie there is evidence 
that there was, at least during the period 3 September 
1984 to 26 April 1985 by virtue of the Job Subsidy 
Agreement made between Transcorp Australia Ltd and 
the Commonwealth Employment Service (see Exhibit 
Rl). However, on examination of the whole of the 
relationship, I have grave doubts about this. The sugges- 
tion for the subsidy was put by Mrs Wilson or her 
husband to Mr Manzi. Clearly, during the duration of 
the subsidy agreement Mrs Wilson was not solely 
occupied on duties beneficial to TAL, she did work for 
Zedflo and Mr Panos. Whether the general conditions of 
employment under the subsidy were met by both of these 
parties is not a matter for this Commission, but it most 
certainly appears that they used the scheme as a 
convenience for their own purposes. 

Be that as it may, the end result is that the mere 
existence of the agreement does little to support the 
Applicant in her averment that she was solely employed 
by TAL, if in fact there was any employment contract at 
all. My conclusion is that the Applicant and the 
Respondent entered into an arrangement for financial 
investment. The arrangement, which included the 
Applicant's husband, had its genesis in Transcorp 
Australia Ltd, but it blossomed into TAL, with its 
promise of great rewards. The Applicant and her 
husband were not remote investors, they were diligent 
and dedicated to the task and challenge of realising richly 
on their investment. In doing so, their relationship with 
Mr Manzi was a complicated one in which they, along 
with he and Mr Panos, were pursuing the same ultimate 
goal. If they achieved it they would be rewarded in the 
end. 

All of the evidence points to this as a true summary of 
the relationship, a relationship which did not vary from 
the time the Wilsons first became involved with Mr 
Manzi. I have grave doubts that there was a contract of 
service, which is necessary to underpin an application of 
this nature. But, assuming that there was, the question 
remains as to whether any statements or representations 
made between Mrs Wilson and Mr Manzi were con- 
tractual in nature or not. Fielding C. has explained the 
law in relation to these matters as follows: 

. . . During the course of negotiations leading to 
the creation of a contract, statements or representa- 
tions are often made which are not intended or 
cannot reasonably be taken to be contractual in 
effect. It is often difficult to determine which of the 
representations made in the course of negotiations 
are contractual in nature and which are not. The 
importance of the truth of a particular representa- 
tion, the ability of a party viz-a-viz the other to 
assess its truth, and the time which elapses between 
the making of a representation and settlement of 
negotiations are often taken as determining factors. 
In the final analysis the real test is whether by their 
conduct, their words and behaviour, rather than 
their thoughts, an intelligent bystander would infer 
that there should be contractual liability in respect 

of the accuracy of the representations. [See Heilbut, 
Symons & Co v. Buckleton (1913) AC 30, 50; and 
too period Oscar Chess Ltd v. Williams (1957) 1 
WLR 370]. 

[1985 (65 WAIG 72)] 
Therefore the test is whether the intelligent bystander 

could infer from the conduct, words and behaviour of 
the parties that there should be a contractual liability. 
The conversations between the parties as they are 
reported by both Mrs Wilson and Mr Manzi fall far short 
of convincing me a contract could be inferred so that the 
Respondent has a liability to pay what amounts to the 
equivalent of award entitlements for the period 13 May 
1985 to 28 February 1986. 

I have expressed my view of the true nature and intent 
of the relationship. In short, the Applicant was involved 
in a high risk venture which unfortunately for her did not 
bear the anticipated rewards. However, this disappoint- 
ment does not mean that legal rights are created, nor can 
they be post the event by intervention by this Commis- 
sion. In all of the circumstances I intend to determine the 
application by an Order of Dismissal. 

Appearances: 
The Applicant appeared on her own behalf. 
Mr P. J. Cooke appeared on behalf of the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 195 of 1987. 

Between Adela Julie Wilson, Applicant and Transcorp 
Australia Limited, Respondent. 

Order. 
HAVING heard the Applicant in person and Mr P.J. 
Cooke on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 15th day of July 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

SECTION 32 — 

Matters dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 474 of 1987. 

Between Central Norseman Gold Corporation Limited, 
Applicant and Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and the 
Federated Engine Drivers' and Firemen's Union of 
Workers of Western Australia, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 23rd day of July 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 831 of 1987. 

Between Cockburn Cement Limited, Applicant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, 
Respondents. 

WHEREAS employees of Cockburn Cement Limited 
who are members of the Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, the 
Transport Workers Union of Australia Industrial Union 
of Workers, Western Australian Branch, the Construc- 
tion, Mining and Energy Workers Union of Australia — 
Western Australian Branch and the Electrical Trades 
Union of Workers of Australia, Western Australian 
Branch are on strike and maintain a picket outside the 
gate of the company's plant at Russell Road, South 
Coogee; and whereas on 15 July 1987 the Company has 
made an application pursuant to section 29 of the 
Industrial Relations Act 1979 for an order that the 
applicant is entitled without interference from the 
respondents and or their members to retrench employees 
in accordance with the redundancy agreement dated 17 
July 1986 signed by all the aforementioned unions; and 
whereas on the 16 July 1987 the Commission conducted a 
conference pursuant to section 32 of the Industrial 
Relations Act 1979 at which the parties were encouraged 
to amicably discuss the issues giving rise to the strike with 
the object of resolving the dispute without recourse to 
arbitration; and whereas during this conference the 
principal issues in the dispute were identified as the terms 
and meaning of the agreement known as the Cockburn 
Cement Limited Redundancy Agreement to which the 
Company and each of the aforementioned unions is a 
party and also the possibility of four tradesmens 
assistants being made redundant; and whereas the 
Commission made recommendations that the strike be 
ended, the pickets removed, the status quo with respect 
to tradesmens assistants be preserved pending 
negotiations and that the parties observe the terms of the 
Redundancy Agreement in their dealings with each 
other; now therefore having been informed that my 
recommendations of 16 July 1987 have not been 
accepted, that the strike continues and the picket 
remains; and being of the opinion that the terms and 
meaning of the Redundancy Agreement render the strike 
and the picket unnecessary; and also being of the opinion 
that the public interest is likely to be adversely affected 
because of a shortage of cement and lime supplies to 
other industries, I, the undersigned member of the 
Western Australian Industrial Relations Commission, 
pursuant to the powers conferred in section 32 (3) (c) of 
the Industrial Relations Act 1979, and with the object of 
preventing the deterioration of industrial relations in 
respect of the matter until conciliation or arbitration has 
resolved the matter, do hereby order: 

Order. 
1.That members of the Amalgamated Metal 

Workers and Shipwrights Union of Western 
Australia, the Transport Workers Union of 
Australia Industrial Union of Workers, Western 
Australian Branch, the Construction, Mining and 
Energy Workers Union of Australia — Western 
Australian Branch and the Electrical Trades Union 
of Workers of Australia, Western Australian 
Branch, employed by Cockburn Cement Limited 
shall, forthwith, abandon all forms of industrial 
action, including picketing, against the company 
and shall perform their work according to their 
contracts of service; 

2. That the aforementioned unions shall do all 
things reasonable for them to do to ensure that their 
members observe the requirements of this order; 

3. That the aforementioned unions and the 
company shall endeavour to settle the issues giving 
rise to industrial action and the 12 point log of 

claims served on the company by the aforemention- 
ed unions during the period of the strike by 
discussion; 

4. That no decision to make tradesmens assistants 
redundant shall be made operative before the end of 
three months from the date hereof; 

5. That at the end of one month from the date 
hereof the company shall advise the Commission of 
the outcome of these discussions; and 

6. That in the event that at the end of one month 
from the date hereof, agreement has not been 
reached with respect to tradesmens assistants being 
made redundant, the company and the aforesaid 
unions shall be ready to present their respective 
cases on this issue in arbitration proceedings for the 
purpose of formal determination by the 
Commission. 

Dated at Perth this 17th day of July 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

CONFERENCES — 
Matters arising out of — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C722 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Dampier Salt Operations 
Pty Ltd, Applicant and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia and the Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth and the Construction Mining and Energy 
Workers Union of Australia (Western Australian 
Branch), Respondents. 

Order. 
WHEREAS a conference was held in Karratha on the 
29th day of July 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; now therefore, I the 
undersigned, pursuant to the powers conferred under the 
said Act, do hereby order:— 

That Mr Shane Wilkinson be deemed to be an 
employee eligible for single status accommodation 
in accordance with the agreed Housing Policy. 

That a review of the Housing Policy take place to 
ascertain whether any changes are desirable that 
may bring about a better understanding and the 
elimination of strike action. 

Until that review, the parties adhere to their 
agreement on the procedures to be followed in the 
event of any disagreement with the implementation 
of the current policy. 

Mr Shane Wilkinson's circumstances are unique 
and this order shall not be relied upon in any way by 
the respondents as precedent for the supply of 
housing accommodation to apprentices employed 
by Dampier Salt (Operations). 

Dated at Karratha this 30th day of July 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C527 of 1986. 

In the matter of the Industrial Arbitration Act 1979 and 
in the matter of a conference held pursuant to 
section 44 of the said Act, between the Honourable 
Minister for Works, the Honourable Minister for 
Transport, the State Shipping Service, the 
Fremantle Port Authority, the Geraldton Port 
Authority and the Esperance Port Authority, 
Applicants, and the Amalgamated Metal Workers 
and Shipwrights Union of Western Australia and 
Others as per "Schedule A" hereto, Respondents. 

Order. 
WHEREAS I presided over a conference of representa- 
tives of the abovenamed parties, in Perth on the 26th day 
of August 1986 pursuant to section 44 of the Industrial 
Arbitration Act 1979 and whereas an agreement was 
reached between those parties at that conference; now 
therefore I, the undersigned Commissioner of the 
Western Australian Industrial Relations Commission, 
pursuant to the powers conferred under the Industrial 
Arbitration Act 1979, do hereby order that — 

Notwithstanding the provisions of any industrial 
award or order to the contrary, employees, 
employed by the respondents, and who are in receipt 
of. allowances in accordance with the "Fremantle 
Port Authority — Waterside Workers' Federation 
Relativity" —shall, on and from the 6th day of May 
1986 be paid the following allowances: 

Meal Money — $6.75 per meal 
Laundry Allowance — $9.00 per week. 

Dated at Perth this 26th day of August 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule A — Respondents. 
The Amalgamated Metal Workers and Shipwrights 
Union 
82 Beaufort Steet, Perth. 
The Australasian Society of Engineers, Moulders and 
Foundry Workers 
318 Lord Street, East Perth. 
The Building Workers Industrial Union 
102 Beaufort Street, Perth. 
The Carpenters and Joiners Union 
108 Beaufort Street, Perth. 
The Electrical Trades Union of Workers of Australia 
82 Beaufort Street, Perth. 
The Federated Engine Drivers and Firemen's Union 
82 Beaufort Street, Perth. 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, WA 
Branch 
61 Thomas Street, Subiaco. 
The Liquor and Allied Industries Employees Union 
172 St George's Terrace, Perth. 
The Painters and Decorators Union 
82 Beaufort Street, Perth. 
The Plumbers and Gasfitters Union 
82 Beaufort Street, Perth. 
Shop, Distributive and Allied Employees Association of 
Western Australia 
167 St George's Terrace, Perth. 
The Transport Workers Union 
82 Beaufort Street, Perth. 
The Maritime Workers Union 
18 Pakenham Street, Fremantle. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C295 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Australian Builders' 
Labourers' Federated Union of Workers — 
Western Australian Branch, Applicant and DBM 
Building Co, Respondent. 

Order. 
WHEREAS conferences were held in Perth on 10 June 
and 16 July 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; whereas an agreement was reached 
between the abovementioned parties at the said 
conferences; whereas I, not being prepared to ratify the 
agreement of the parties without satisfying myself that 
the disabilities stated at the said conferences were present 
to the degree claimed, undertook an inspection of the 
site; whereas I ascertained that the site presented 
particular problems by virtue of its location in an area 
abutting redevelopment of a railway installation, a 
Church and work associated with water supply and 
telecommunication facilities. This has necessitated 
extensive man handling of building material and has seen 
the relocation of site facilities on four occasions. The 
sandy soil and "de-watering" of an area of the site in the 
initial stages of the project were noted; whereas the $2.4 
million project commenced in January 1987 and is due 
for completion in July 1987. The intense building activity 
has continued with the tenant of the largest floor space in 
the shopping complex taking up occupancy many weeks 
before completion of the project; now therefore, I, the 
undersigned, being satisfied that the disabilities 
experienced on this project are not fully comprehended 
under the Award and being satisfied that the Agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in matter No. 1195 of 
1986, and pursuant to the powers conferred under the 
said Act, do hereby order — 

That, notwithstanding the provisions of Building 
Trades (Construction) Award No. 14 of 1978, as 
amended, employees who are employed by the 
Respondent on the Busselton Boulevard Shopping 
Centre siteshall be paid a site allowance of $1.00 per 
hour for each hour worked in lieu of payments for 
confined space, dirty work, fumes, wet underfoot 
and the handling of second-hand timber. 

This order shall take effect as from the 25th day of 
January 1987 and shall terminate on the completion 
of the project. 

Dated at Perth this 17th day of July 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C282 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Australian Builders' 
Labourers' Federated Union of Workers — 
Western Australian Branch, Applicant and 
Interstruct Pty Ltd, Respondent. 

Order. 
WHEREAS conferences were held in Perth on 10 June 
and 16 July 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; whereas an agreement was reached 
between the abovementioned parties at the said 
conferences; whereas I, not being prepared to ratify the 
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agreement of the parties without satisfying myself that 
the disabilities stated at the said conferences were present 
to the degree claimed, undertook an inspection of the 
site; whereas it was noted that the project commenced on 
14 April 1987 and is due for completion on 7 August 1987 
and involves gutting of premises previously operated as a 
food processing factory and refurbishing for office/ 
showroom accommodation; whereas extensive demoli- 
tion work is undertaken on the existing structure and 
continues in other areas in the immediate vicinity of the 
project during the period of construction. It was noted 
that dust is a problem, so much so that screens have now 
been erected to reduce excessive pollution of the work 
area. High levels of noise persist within the structure 
being refurbished with the use of bobcats, jackhammers 
and from general construction activity. Internal 
supporting columns are being underpinned and the 
ground floor is strewn with rubble and insulation 
material as coolrooms are demolished. Conditions are 
not as bad on the first and second floors but in those 
areas there is significant overlapping of trades as 
demolition work, bricking up and fitting of aircondition- 
ing ducts progresses concurrently; now therefore, I, the 
undersigned, being satisfied that this project occasions 
extemes of disabilities not fully accommodated under the 
Award and being satisfied that the Agreement conforms 
with the Principles enunciated by the Commission in 
Court Session in matter No. 1195 of 1986, and pursuant 
to the powers conferred under the said Act, do hereby 
order — 

That, notwithstanding the provisions of Building 
Trades (Construction) Award No. 14 of 1978, as 
amended, employees who are employed by the 
Respondent on Stage 1 of the redevelopment of the 
Peters Factory Site, Roe Street, Perth, shall be paid 
a site allowance of $1.10 per hour for each hour 
worked in lieu of payments for confined space, dirty 
work, fumes, wet underfoot and the handling of 
second-hand timber. 

This order shall take effect on and from the 14th 
day of April 1987 and shall terminate on the 
completion of the project. 

Dated at Perth this 17th day of July 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C417 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Australian Builders' 
Labourers' Federated Union of Workers, Western 
Australian Branch, Applicant and J.M. Best and 
Son Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 17th 
day of July 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 Award 
No. 14 of 1978, as amended, employees who are 
employed by the Respondent on the construction of 
the Naturalist Hotel/Motel Units at Dunsborough 
shall be paid a site allowance of 60 cents per hour for 

each hour worked in lieu of payments for confined 
space, dirty work, fumes, wet underfoot and the 
handling of second-hand timber. 

In addition, employees of the Respondent shall, 
after 38 hours continuous service on the site, be 
provided free of charge with the following: 

(1) one pair of safety boots 
(2) one "bluey" jacket 
(3) two t-shirts. 

• With the exception that any employee who has 
received any or all of the above items between the 
period 1 January 1987 to the date of operation of 
this Order will not be issued with further items but 
will have existing items replaced on a fair wear and 
tear basis. 

This order shaU take effect as from the 1st day of 
July 1987 and shall terminate on the completion of 
the project. 

Dated at Perth this 17th day of July 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C317 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Australian Builders' 
Labourers' Federated Union of Workers — 
Western Australian Branch, Applicant and Pindan 
Constructions Pty Limited, Respondent. 

Order. 
WHEREAS conferences were held in Perth on 10 June 
and 16 July 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; whereas an agreement was reached 
between the abovementioned parties at the said 
conferences; whereas I, not being prepared to ratify the 
agreement of the parties without satisfying myself that 
the disabilities stated at the said conferences were present 
to the degree claimed, undertook an inspection of the 
site; whereas the $3.75 million project commenced on 20 
March 1987 and is due for completion on 26 October 
1987 within an area of 8000 square metres; whereas the 
project involves some demolition work associated with 
the integration of the new project with the existing 
shopping centre complex, the clearing of bush and 
extensive excavation of the site, and gives rise to 
disabilities associated with the performance of 
construction tasks in sandy and wet conditions; whereas 
the construction of a retaining wall and the removal of 
limestone rocks has occasioned particular disabilities and 
man handling of material and equipment around the site; 
whereas there is intense activity on site as the roof 
structure progresses while the concrete slab is being layed 
and noise from plant and equipment operating within the 
frame work of the structure maintains a high level; now 
therefore, I, the undersigned, being satisfied that there 
are disabilities pecuhar to this project which require 
recognition outside those accommodated under the 
Award and being satisfied that the Agreement conforms 
with the Principles enunciated by the Commission in 
Court Session in matter No. 1195 of 1986, and pursuant 
to the powers conferred under the said Act, do hereby 
order — 

That, notwithstanding the provisions of Building 
Trades (Construction) Award No. 14 of 1978, as 
amended, employees who are employed by the 
Respondent on the Kwinana Hub Shopping Centre 
— Extension site shall be paid a site allowance of 
$1.00 per hour for each hour worked in lieu of 
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payments for confined space, dirty work, fumes, 
wet underfoot and the handling of second-hand 
timber. 

This order shall take effect as from the 20th day of 
March 1987 and shall terminate on the completion 
of the project. 

Dated at Perth this 17th day of July 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C434 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Building Trades 
Association of Unions of Western Australia 
(Association of Workers), Applicant and Cooper 
and Oxley Construction Co Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 17th 
day of July 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 Award 
No. 14 of 1978, as amended, employees who are 
employed by the Applicants on the construction of 
the Edwards Centre building at Hay Street, Perth 
shall be paid a site allowance of $1.20 per hour for 
each hour worked in lieu of all allowances in Clause 
9.—Special Rates of the above award except 
subclauses (1) (f) and (1) (w). The free issue of 
protective clothing and boots shall be supplied 
pursuant to the terms of reference of the WA 
Dispute Settlement Procedure. 

This order shall take effect as from the 13th day of 
May 1987 and shall terminate on the completion of 
the project. 

Dated at Perth this 17th day of July 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C438 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Building Trades 
Association of Unions of Western Australia 
(Association of Workers), Applicant and Geo A. 
Esslemont & Son, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 17th 
day of July 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 

satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 Award 
No. 14 of 1978, as amended, employees who are 
employed by the Respondent on the construction of 
"Scott House" on the corner of Walter Avenue and 
Kings Park Road, West Perth shall be paid a site 
allowance of $1.00 per hour for each hour worked in 
lieu of payments for confined space, dirty work, 
fumes, wet underfoot and the handling of second- 
hand timber. 

This order shall take effect as from the 1st day of 
July 1987 and shall terminate on the completion of 
the project. 

Dated at Perth this 17th day of July 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C433 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Building Trades 
Association of Unions of Western Australia 
(Association of Workers), Applicant and Leighton 
Contractors, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 17th 
day of July 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 Award 
No. 14 of 1978, as amended, employees who are 
employed by the Applicants on the construction of 
Stage 5 of the Perth Technical College extensions 
shall be paid a site allowance of $1.40 per hour for 
each hour worked in lieu of all allowances in Clause 
9.—Special Rates of the above award except 
subclauses (1) (f) and (1) (w). The free issue of 
protective clothing and boots shall be supplied 
pursuant to the terms of reference of the WA 
Dispute Settlement Procedure. 

This order shall take effect as from the 25th day of 
June 1987 and shall terminate on the completion of 
the project. 

Dated at Perth this 12th day of August 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C370 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Construction, Mining 
and Energy Workers' Union of Australia, Western 
Australian Branch and the Fremantle Port 
Authority. 

Memorandum of Agreement. 
WHEREAS a conference was held in Perth on the 6th 
day of July 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas agreement was reached 
between the parties at the said conference; now there- 
fore, I, being satisfied that the terms of the agreement 
conform with the Principles enunciated by the Commis- 
sion in Court Session in General Order matter No. 1195 
of 1986 and pursuant to the powers conferred under the 
said Act, do hereby publish a memorandum of the terms 
of the agreement relating to employees employed by the 
Fremantle Port Authority subject to the provisions of the 
"Engine Drivers (Government)" Award No. 5 of 1983 as 
varied. 

Dated at Perth this 6th day of July 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Memorandum of Terms of Agreement. 
In addition to the provisions of the "Engine Drivers 

(Government)" Award No. 5 of 1983 as varied, the 
following conditions shall apply on and from the 1st day 
of June 1987 to "Crane Drivers" employed by the 
Fremantle Port Authority:— 

Where a Crane Driver is required by the employer to 
be available to work call out duties associated with the 
employer's cargo handling equipment, he shall be paid as 
follows: 

(a) A weekly allowance of $1.77 will be paid to 
such employees who attend for work during the 
normal payweek or part thereof, provided that 
the employee has a private telephone in his 
residence for which he is responsible for the 
payment of the rental. 

(b) The weekly allowance is calculated by taking 
two thirds of the annual telephone rental and 
dividing by 52 weeks. This allowance will be 
varied in accordance with any increase or 
decrease in the annual rental. 

(c) The allowance will be paid during periods of 
leave and workers' compensation, but not 
where any employee specifically requests to be 
excluded from overtime or being called out for 
work outside of normal working hours. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C325 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants and Everett Smith & Co and J.R. 
Morgan & Co, Respondents. 

Order. 
WHEREAS a conference was held in Perth on 26 June 
1987 pursuant to section 44 of the Industrial Relations 
Act 1979; and whereas an agreement was reached 
between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Electrical Contracting Award No. R22 of 1978, the 
Metal Trades (General) Award No. 13 of 1965 and 
the Airconditioning and Refrigeration Industry 
(Construction and Servicing) Award No. 10 of 1979, 
as amended, employees who are employed by the 
Respondents on the Scotch College Gymnasium site 
shall be paid a site allowance of 70 cents per hour for 
each hour worked in lieu of payments for confined 
space, dirty work, fumes, wet underfoot and the 
handling of second-hand timber. 

This order shall take effect as from the 
commencement on site of the particular respondents 
and shall terminate on the completion of the 
project. 

Dated at Perth this 29th day of June 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C320 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants and Honourable Minister for Works and 
E & K Industries, Respondents. 

Order. 
WHEREAS a conference was held in Perth on 26 June 
1987 pursuant to section 44 of the Industrial Relations 
Act 1979; and whereas an agreement was reached 
between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Electrical Contracting Award No. R22 of 1978 and 
the Government Engineering Trades Award Nos. 
29, 30 and 31 of 1961 and No. 3 of 1962, as 
amended, employees who are employed by the 
Respondents on the Canning Vale Prison site, WA, 
shall be paid a site allowance of 90 cents per hour for 
each hour worked in lieu of payments for confined 
space, dirty work, fumes, wet underfoot and the 
handling of second-hand timber. 

This order shall take effect as from the 
commencement on site of the particular employer 
and shaU terminate on completion of the project 
concerned. 

Dated at Perth this 29th day of June 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C323 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants and Landwest Electrical Services and 
Westair Pty Ltd, Respondents. 

Order. 
WHEREAS a conference was held in Perth on 26 June 
1987 pursuant to section 44 of the Industrial Relations 
Act 1979; and whereas an agreement was reached 
between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Electrical Contracting Award No. R22 of 1978, the 
Metal Trades (General) Award No. 13 of 1965 and 
the Airconditioning and Refrigeration Industry 
(Construction and Servicing) Award No. 10 of 1979, 
as-amended, employees who are employed by the 
Respondents on the Mandurah Police and 
Courthouse complex shall be paid a site allowance 
of 70 cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet underfoot and the handling of second-hand 
timber. 

This order shall take effect as from the 
commencement on site of the particular respondents 
and shall terminate on the 31st day of March 1988. 

Dated at Perth this 29th day of June 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C361 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth, Applicant and Kilpatrick Green, 
Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 2nd 
day of July 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Electrical Contracting Award No. R22 of 1978, as 
amended, employees who are employed by the 
Respondent on the BP Oil Refinery site, Mason 
Road, Kwinana, shall be paid a site allowance of 
$1.50 per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
v/et underfoot and the handling of second-hand 
timber. 

Employees shall also receive one set of work 
clothes and one pair of safety boots, to be supplied 
to each employee on employment on the site. 

This order shall take effect as from 1 June 1987 
and shall terminate on the completion of the 
project. 

Dated at Perth this 3rd day of July 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C473 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth, Applicant and Elcos Pty Ltd, 
Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 3rd 
day of August 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; now therefore, I, the 
undersigned, pursuant to the powers conferred under the 
said Act, do hereby order — 

That the Respondent pay to employees of the 
applicant union employed at the Royal Perth 
Hospital, North Wing Project, nine hours' pay. 

Dated at Perth this 3rd day of August 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C424 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Master Builders' 
Association of Western Australia (Union of 
Employers) Perth and Cooper and Oxley 
Construction Co Pty Ltd, Applicants and Building 
Trades Association of Unions of Western Australia 
(Association of Workers), Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 17th 
day of July 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 Award 
No. 14 of 1978, as amended, employees who are 
employed by the Applicants on the construction of 
extensions to and refurbishment of the existing Park 
Shopping Centre, East Victoria Park, shall be paid a 
site allowance of $1.20 per hour for each hour 
worked in lieu of all allowances in Clause 
9.—Special Rates of the above award except 
subclauses (1) (f) and (1) (w). The free issue of 
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protective clothing and boots shah be supplied 
pursuant to the terms of reference of the WA 
Dispute Settlement Procedure. 

This order shaU take effect as from the 15th day of 
June 1987 and shall terminate on the completion of 
the project. 

Dated at Perth this 17th day of July 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C414 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Master Builders' 
Association of Western Australia (Union of 
Employers) Perth and J. & E. De Francesch, 
Applicants and Building Trades Association of 
Unions of Western Australia (Association of 
Workers), Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 17th 
day of July 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 Award 
No. 14 of 1978, as amended, employees who are 
employed by the Applicants on the refurbishment of 
a two level department store, atrium and specialty 
shops within the Carousel Shopping Centre, 
Cannington, shall be paid a site allowance of 80 
cents per hour for each hour worked in lieu of all 
allowances in Clause 9.—Special Rates of the above 
award except subclauses (1) (f) and (1) (w). The free 
issue of protective clothing and boots shall be 
supplied pursuant to the terms of reference of the 
WA Dispute Settlement Procedure. 

This order shaU take effect as from the 21st day of 
April 1987 and shall termination on the completion 
of the project. 

Dated at Perth this 17th day of July 1987. 

(Sgd.) G.G. HALLIWELL, 
[L. S.] Senior Commissioner. 

1975, the minimum weekly rate of wages for 
employees of Coca Cola Bottlers Limited and 
Cadbury Schweppes Pty Limited shall be as 
follows — 

(1) Adult Employees: 
$ 

(a) Cordial and/or syrup makers 
mixing recipe or formulae who 
are responsible for ensuring that 
the correct qualities and 
quantities of ingredients are 
included in batches 334.60 

(b) Filler Operator — 
(i) For lines with a rated 

capacity of under 150 units 
per minute 326.50 

(ii) For all other lines 334.60 
(c) Driver of Motor Vehicle 334.90 

Provided that drivers who are 
required to collect money 
during any week or portion of a 
week as part of their duties and 
account for it shall be paid 
$3.50 for such week in addition 
to the rates of wage prescribed 
above. 

(d) Driver of Fork Lift — 
(i) Less than three months' 

experience 325.20 
(ii) Thereafter 334.80 

(e) Employees operating labelling, 
palletising or depalletising, case 
packing or unpacking of carton 
packing machines 328.50 

(f) Employees engaged on routine 
line testing 319.50 

(g) Employees engaged on bottling 
or canning line operations 
including operating bottles from 
cases or placing empty bottles 
on conveyors, sighting, 
inspecting, filling cases with full 
bottles and stacking on pallets, 
fruit juice extracting, cordial 
and/or syrup room 312.20 

(h) All others 307.20 
This Order shall operate from the first pay period 

commencing on or after the 10th day of March 1987. 

Dated at Perth this 7th day of July 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C377 of 1987. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and MisceOaneous, 
WA Branch, Applicant and Coca Cola Bottlers, 
Perth, Respondent. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mr J. Uphill on behalf of the respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That notwithstanding the provisions of Clause 
10.—Wages of the Aerated Water and Cordial 
Manufacturing Industry Award 1975 No. 10 of 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C343 of 1987. 

Between Wesfarmers Ltd trading as Masters Dairy, 
Applicant and the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch and Others, 
Respondents. 

Order. 
WHEREAS I, the undersigned Commissioner of the 
Western Australian Industrial Relations Commission, 
presided over a conference between the abovementioned 
parties on 26 June 1987; and whereas representatives of 
the parties have met and conferred and have arrived at 
agreement on the matters in dispute and have therefore 
requested the Commission to issue an order in the terms 



1424 

of that agreement; now therefore, pursuant to the 
powers conferred on me under section 44 (8) (a) of the 
Industrial Relations Act 1979 and other powers therein, I 
hereby make the following order in the terms of the 
attached schedule. 

Dated at Perth this 26th day of June 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 

1.—'Title. 
This Order shall be known as Wesfarmers Ltd (trading 

as Masters Dairy) Superannuation Order. 

2.—Parties. 
This Order shall apply to the unions in Group A, and 

employees of Wesfarmers Ltd — Dairy Division trading 
as Masters Dairy employed under the awards in Group B. 
Group A 
• The Federated Miscellaneous Workers' Union of 

Australia, Hospital, Service and Miscellaneous, WA 
Branch 

• The Construction, Mining and Energy Workers' 
Union of Australia — Western Australian Branch 

• Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 

• The Shop, Distributive and Allied Employees' 
Association of Western Australia 

• Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch 

Group B 
• Dairy Factory Workers' Award 15 of 1982 
6 Engine Drivers' (General) Award 21A of 1977 

Metal Trades (General) Award 13 of 1965 
0 Shop and Warehouse (Wholesale and Retail Estab- 

lishments) Award 32 of 1976 
• Transport Workers' (General) Award 10 of 1961 

3.—Term. 
This Order shall remain in force for a period of two 

years from the date of ratification by the Western 
Australian Industrial Relations Commission. 

4.—Employer Contributions. 
From 1 July 1987 the employer shall contribute $12.00 

per week per eligible adult full-time employee. No contri- 
butions will be made in regard to casual employees. 

5.—Review of Contributions. 
The rate of employer contributions will be reviewed 

annually (to apply from 1 July) to reflect movements in 
award rates. 

In the event of a dispute over the rate to apply, the 
matter will be referred to the Western Australia 
Industrial Relations Commission for determination. 

6.—Qualifying Period. 
New employees commencing after 1 July 1987 will be 

required to perform three months' service before 
becoming entitled to receive the employer contributions 
mentioned in 4.—Employer Contributions above. 

Provided that for new employees who are already 
members of an approved superannuation scheme, the 
qualifying period will be waived and the employer contri- 
butions will begin upon commencement of employment. 

7.—Fund. 
Employer contributions will be paid into the 

"Westscheme". 

67 W.A.I.G. 

8.—Present Scheme. 
Employees who are already in the Wesfarmers Retire- 

ment Benefit Fund or the Sunnywest 1968 Superannua- 
tion Fund will be given the option of continuing their 
membership of that fund in addition to the Westscheme 
or they may transfer the total benefit in the company 
scheme into the Westscheme. This option will remain 
open until 8 October 1987. 

9.—Leave Reserved. 
Leave is reserved to the Transport Workers' Union of 

Australia, Industrial Union of Workers, Western 
Australian Branch, the Shop, Distributive and Allied 
Employees' Association of Western Australia and the 
Amalgamated Metal Workers and Shipwrights Union of' 
Western Australia to apply in respect of this order for its 
members employed by the Company in Western 
Australia. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C432 of 1987. 

Between the Shop, Distributive and Allied Employees' 
Association of Western Australia, Applicant and 
Osborne Cold Stores (WA) Pty Ltd, Respondent. 

Order. 
HAVING heard Mr J. Bullock on behalf of the Appli- 
cant and Mr R. Love on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the requirements in the Reasons for Decision in 
the Commission in Court Session in No. 1195 of 1986 
have been complied with, hereby makes the following 
order in the terms of the attached Schedule. 

Dated at Perth this 17th day of July 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the "SDA Cold and 

Freezer Stores Superannuation Order". 

2.—Parties. 
This Order shall be binding on the Shop, Distributive 

and Allied Employees' Association of Western 
Australia; its members; and Osborne Cold Stores (WA) 
Pty Ltd. 

3.—Payment. 
(1) The Company listed above shall pay a contribution 

of $10.70 per week for each eligible full-time employee. 
The first payment of $5.35 per week shall be made from 1 
July 1987 and payments at this rate shall continue for a 
period of six months. Thereafter increased payments 
shall be made at the full rate as derived from the formula 
outlined in 7.—Formula below. 

(2) All persons employed by the Company at 1 July 
1987 shall be eligible for contributions. 

All persons employed after 1 July 1987 shall be subject 
to a qualifying period of two months before becoming 
eligible for payment of contributions. At such time (two 
months after commencement) contributions shall be paid 
back-dated to the date of commencement. 

(3) Payment for casual employees shall be made at the 
rate of $10.70 for each 38 hours worked. 

(4) Contributions for all eligible employees shall be 
made monthly. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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4.—Double Counting. 
It is agreed by the parties that there will be no double 

counting with respect to community movements in the 
area of three per cent superannuation. 

5.—Fund. 
All eligible employees shall be enrolled into the 

Clerical Administrative and Retail Employees 
Superannuation plan established by the Shop, 
Distributive and Allied Employees' Association of 
Western Australia and the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch. 

6.—Period of Order. 
(1) This Order shall remain in force for a period of two 

years from 1 July 1987. 
(2) The amount specified in 3.—Payment shall not be 

altered except that changes to the weekly rate in 
7.—Formula will result in a corresponding change to 
superannuation payments which derive from its 
application. 

7.—Formula. 
The formula used to calculate the amount of three per 

cent superannuation payment is as follows:— 
Day Shift 
Storeman operator Grade II 
(includes freezer allowance $24.00 per week) $323.40 
Storeman operator Grade II In Charge 
(includes freezer allowance $24.00 per week) $342.90 
Afternoon Shift 
Storeman operator Grade II 
(includes freezer allowance $24.00 per week) $368.31 
Storeman operator Grade II In Charge 
(includes freezer allowance $24.00 per week) $390.73 

TOTAL: $1425.34 
$356.33 
$10.70 

2.—Parties. 
This order shall be binding on the Shop, Distributive 

and Allied Employees' Association of Western 
Australia; its members; P&O Cold Storage Ltd; Clelands 
Cold Stores Pty Ltd. 

3.—Payment. 
(a) Each Company listed above shall pay a contribu- 

tion of $10.70 per week for each eligible full-time 
employee. The first payment of $5.35 per week shall be 
made from 1 July 1987 and payments at this rate shall 
continue for a period of six months. Thereafter increased 
payments shall be made at the full rate as derived from 
the formula outlined in paragraph 7 below. 

(b) All persons employed by the companies at 1 July 
1987 shall be eligible for contributions. 

All persons employed after 1 July 1987 shall be subject 
to a qualifying period of two months before becoming 
eligible for payment of contributions. At such time (two 
months after commencement) contributions shall be paid 
backdated to the date of commencement. 

(c) Payment for casual employees shall be made at the 
rate of $10.70 for each 38 hours worked. 

(d) Contributions for all eligible employees shall be 
made monthly. 

4.—Double Counting. 
It is agreed by the parties that there will be no double 

counting with respect to community movements in the 
area of three per cent superannuation. 

5.—Fund. 
All eligible employees shall be enrolled into the 

Clerical Administrative and Retail Employees Super- 
annuation Plan established by the Shop, Distributive and 
Allied Employees' Association and the Federated Clerks' 
Union of Australia. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C387 of 1987. 

Between the Shop, Distributive and Allied Employees' 
Association of Western Australia, Applicant and 
P&O Cold Storage Ltd and Clelands Cold Stores 
Pty Ltd, Respondents. 

Order. 
HAVING heard Mr T.M. Bishop on behalf of the Appli- 
cant and Mr R. Paterson and Mr R. Cross on behalf of 
the Respondents, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, having satisfied itself that the requirements in the 
Reasons in the Commission in Court Session No. 1195 of 
1986 have been complied with, and by consent, hereby 
makes the following order in the terms of the attached 
Schedule. 

Dated at Perth this 29th day of June 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

6.—Period of Order. 
(a) This Order shall remain in force for a period of two 

years from 1 July 1987. 
(b) The amount specified in Clause 3.—Payment shall 

not be altered except that changes to the weekly rate in 
Clause 7.—Formula will result in a corresponding 
change to superannuation payments which derive from 
its application. 

7.—Formula. 
The formula used to calculate the amount of three per 

cent superannuation payment is as follows: 
Day Shift 
Storeman operator Grade II (includes freezer 

allowance $24.00 per week) $323.40 
Storeman operator Grade II in Charge 

(includes freezer allowance $24.00 per 
week) $342.90 

Afternoon Shift 
Storeman operator Grade II (includes freezer 

allowance $24.00 per week) $368.31 
Storeman operator Grade II in Charge 

(includes freezer allowance $24.00 per 
week) $390.73 

Total $1425.34 
$356.33 
$10.70 

Schedule. 

1.—Title. 
This order shall be known as the "SDA Cold and 

Freezer Stores Superannuation Order". 
55451—4 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C439 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Transport Workers' 
Union of Australia, Industrial Union of Workers, 
Western Australian Branch and Barry Hind trading 
as Transport Hire Service. 

Memorandum of Agreement. 
WHEREAS a conference was held in Perth on the 22nd 
day of July 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas agreement was reached 
between the parties at the said conference; and the 
parties requested that I issue an Order in the terms of that 
agreement, now therefore, I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission, pursuant to the powers con- 
ferred under the said Act, do hereby Order 

That Mr Barry Hind trading as "Transport Hire 
Service" shall, within seven days of the date hereof 
pay to Mr Christopher Stergio of 16 Moffit Place, 
Warwick the amount of $332.68 as an ex gratia 
payment. 

Dated at Perth this 22nd day of July 1987. 

(Sgd.) G.J. MARTIN, 
fL.S.l Commissioner. 

3.—Term. 
This Order shall have effect on and from the 1st day of 

May 1987. 

4.—Employee Contributions. 
(1) The respondent employer shall contribute $12.00 

per week to the Trustees of the Transport Workers' 
Union Superannuation Fund, on behalf of each of its 
full-time employees members of that Fund. 

(2) The respondent employer shall contribute $2.40 
per day to the Trustees of the Transport Workers' Union 
Superannuation Fund on behalf of each of its casual 
employees members of that Fund. 

(3) Any increase in contributions by the respondent 
employer on behalf of any of its employees members of 
the Transport Workers' Union Superannuation Fund 
shall be determined from time to time by the formula set 
out in the Trust Deed of that Fund. 

Dated at Perth this 3rd day of August 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C640 of 1986. 

Between Mt Newman Mining Co Pty Limited, Applicant 
and Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch, Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C446 of 1987. 

Between Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch, Applicant and Goodman Fielder Industries 
Limited trading as "Buttercup Bakeries WA", 
Respondent. 

WHEREAS a conference was held between representa- 
tives of the abovementioned parties in Perth on the 3rd 
day of August 1987, pursuant to section 44 of the 
Industrial Relations Act 1979, on the matter of contri- 
butions by the respondent employer to a superannuation 
scheme for those of its employees members of or eligible 
to be members of the applicant organisation and; 
whereas the applicant and the respondent agreed that 
there would be such contributions made by the 
respondent; now therefore, 1, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission, being satisfied that the terms of 
the agreement between the parties comply with the 
Superannuation Principle enunciated by the Commis- 
sion in Court Session on the 25th day of March 1987 in 
General Order matter No. 1195 of 1986, do hereby 
order — 

This Order shall be known as the "Transport Workers' 
(Buttercup Bakeries) WA Superannuation Order". 

2.—Parties Bound. 
This Order shall apply to all employees who are 

members of or eligible to be members of the applicant 
organisation and who are employed by the respondent 
subject to the provision of the "Bread Carters (Metro- 
politan) Award No. 35 of 1963" as varied, consolidated 
and further varied. 

WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
presided over conferences between the abovementioned 
parties on 12 March 1987 and on 24 June 1987; and 
whereas the parties have met and conferred and have 
arrived at agreement on the matters in dispute, and have 
now therefore requested the Commission to issue an 
order in the terms of that agreement; now therefore, 
pursuant to the powers contained in section 44 (8) (a) of 
the said Act and all other powers therein, the Commis- 
sion hereby makes the following order in the terms of the 
attached Schedule. 

Dated at Perth this 30th day of June 1987. 

(Sgd.) J.F. GREGOR, 
IL.S.l Commissioner. 

Schedule. 
Truck Dumping Procedures. 

1.—Introduction. 
Arrangements for spotting of Haulpak trucks on 

dumps shall be in accordance with the procedures 
described herein. Alternatives are indicated because 
circumstances at any particular time and location will 
determine which procedure is appropriate. 

2.—Principal Dumping Arrangement. 
(1) It is intended that this principal arrangement will 

apply where spotting is required and it is practical, safe 
and possible for the arrangement to apply. 

(2) The spotter will be provided with an air 
conditioned vehicle adequately protected by a windrow 
for the spotter's protection. The vehicle will be 
positioned such that the spotter has a clear view of the 
tipping area. The windrow for protection of the spotter 
shall be of a size and in such a position as determined by 
the Company, bearing in mind the above requirements. 
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(3) The vehicle will have attached to it a red/green 
lighting assembly, with deadman switch in the vehicle 
cab, such that in normal operation the assembly can be 
seen by the Haulpak drivers. The assembly will always 
show RED unless GREEN is activated by the spotter. 

(4) In no case shall a spotter leave the dump or move 
around the dump in the vehicle unless authorised to do so 
by the Shift Supervisor or his nominee, except in the case 
of an emergency. 

(5) In no case shall a Haulpak driver reverse on a dump 
against a RED light. 

(6) Where the spotter's vehicle breaks down or 
requires maintenance work the spotter shall continue to 
spot in accordance with Clause 3 (2) (b) and (c) inclusive, 
until such time as the vehicle has been repaired or 
replaced by the Company; provided that a spotter shall 
not be required to commence a shift of spotting if a 
vehicle in operational condition is not provided. 

(7) Single Dumping Procedure 
(a) Upon arrival at the dump, the spotter will 

perform the checks on dump conditions and 
safety and position cones in accordance with 
Clause 4 (2) to (4) inclusive. 

(b) Haulpaks will approach dump as per estab- 
lished procedure (i.e. clockwise). The RED 
spotting light must be ON. 

(c) When Haulpak stops to select reverse to back 
up to the windrow, the spotter will operate the 
GREEN light to ON. The Haulpak driver will 
commence to reverse on GREEN using the 
cones as a guide until approximately one truck 
length from the windrow then observe the 
spotting lights, coming to a stop on RED 
(activated by the spotter when the Haulpak is in 
position to dump). 

(d) Trucks which have dumped will move off the 
dump as per established procedure. 

(e) When a spotter requires a load of material to be 
dumped short, he will turn OFF the spotting 
lights, leave the spotting vehicle and complete 
the spotting manoeuvre with hand signals or 
hand-held torch signals (i.e. both hands raised 
or torch flashed into the Haulpak driver's 
window to stop the truck). 

(f) The spotter will reposition cones, check the 
dump surface, dump windrow, back of 
windrow and all safety aspects of the dump on a 
regular basis in accordance with Clause 4 (5). 

(g) In the event that spotting lights become 
inoperable or operate incorrectly, and in all 
situations where unusual circumstances or 
hazards are encountered, the spotter will switch 
OFF the spotting lights, and spot the Haulpaks 
in accordance with Clause 3. 

(8) Multiple Dumping Procedure. 
(a) Upon arrival at the dump, the spotter will 

perform the checks on dump conditions and 
safety and position cones in accordance with 
Clause 4 (2) to (4) inclusive. 

(b) Haulpaks will approach dump as per establish- 
ed procedure (i.e. clockwise). The RED 
spotting light must be ON. 

(c) The general procedure is that the first Haulpak 
will reverse into the first tipping spot (furthest 
from the spotter). Following Haulpaks will 
reverse into tipping spots progressively closer to 
the spotter. 
The GIVE WAY TO THE LEFT rule applies. 

(d) When a Haulpak stops to select reverse to back 
up to the windrow, the spotter will operate the 
GREEN light to ON. The Haulpak driver will 
commence to reverse on GREEN using the 
cones as a guide until approximately one truck 
length from the windrow, then observe the 

spotting lights, coming to a stop on RED 
(activated by the spotter when the Haulpak is in 
position to dump). 

(e) Following the procedure in paragraph (d) 
above Haulpaks will be reversed to dumping 
spots progressively closer to the spotter. 

(f) As each Haulpak completes dumping, it will 
move off the dump as per established 
procedure. 

(g) Note: GREEN light indicates approval for 
Haulpak nearest the spotter to reverse only, 
and does not apply to any other function. 

(h) When a spotter requires a load of material to be 
dumped short, he will turn OFF the spotting 
lights, leave the spotting vehicle and complete 
the spotting manoeuvre with hand signals or 
hand-held torch signals (i.e. both hands raised 
or torch flashed into the Haulpak driver's 
window to stop the truck). 

(i) The spotter will reposition cones, check the 
dump surface, dump windrow, back of 
windrow and all safety aspects of the dump on a 
regular basis in accordance with Clause 4 (5). 

(j) In the event that spotting lights become 
inoperable or operate incorrectly, and in all 
situations where unusual circumstances or 
hazards are encountered, the spotter will switch 
OFF the spotting lights, and spot the Haulpaks 
in accordance with Clause 3. 

3.—Alternative Dumping Arrangements. 
(1) These alternative arrangements shall apply where: 

(a) A lighting assembly in operational condition is 
not available for use by the spotter (it being 
intended that the Company will provide an 
operational lighting assembly wherever it is 
practical, possible and safe to do so). 

(b) Spotting lights become inoperable or operate 
incorrectly (in which case the Company will 
make all reasonable efforts to have the lights 
repaired or replaced quickly). 

(c) Unusual circumstances or hazards are 
encountered on a dump, or otherwise where it 
is impractical or unsafe to locate a spotter's 
vehicle with a lighting assembly on a dump, 
e.g.: 
— a dump does not have an established rill or 

windrow (such as CR3 stockpile, backfill, 
1990 stockpiles, etc) 

— a dump where a spotter's vehicle with a 
lighting assembly cannot be positioned on 
the Haulpak driver's side so that the spotter 
can clearly view the rear wheels of the 
Haulpak approaching the dump windrow. 

Note: In some circumstances, tipping short 
without a spotter may be required. 

(2) An employee when required to perform the 
function of spotting Haulpaks shall be provided with an 
airconditioned vehicle adequately protected by a 
windrow for the spotter's protection. The vehicle will be 
positioned such that the spotter has a clear view of the 
tipping area. The windrow for protection of the spotter 
shall be of a size and in such a position as determined by 
the Company, bearing in mind the above requirements. 
The following procedure shall apply: 

(a) In each case, the employee assigned spotting 
duties shall, upon arrival at the dump, perform 
the checks on dump conditions and safety and 
position cones in accordance with Clause 4 (2) 
and (4) inclusive. 

(b) The spotter will use hand signals or hand-held 
torch signals to spot Haulpaks into dumping 
position (i.e. both hands raised or torch flashed 
into the Haulpak driver's window to stop the 
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truck). The spotter will stand approximately 10 
metres from the truck and one metre from the 
dump windrow. 
Multiple dumping will proceed on the basis that 
the first Haulpak will reverse into the first 
tipping spot (furthest from the spotter). 
Following Haulpaks will reverse into tipping 
spots progressively closer to the spotter. 
The GIVE WAY TO THE LEFT rule applies. 
As each Haulpak completes dumping it will 
move off the dump as per established 
procedure. 
In no case shall a spotter give directions to a 
Haulpak driver while the spotter is in the 
spotter's vehicle. 
In no case shall a Haulpak driver reverse on a 
dump which is under the control of a spotter 
unless directed to do so by a spotter who is 
standing on the dump and is clearly visible to 
the Haulpak driver. 
In no case shall a spotter remain in a spotter's 
vehicle once a Haulpak approaches the current 
dumping area; provided that in circumstances 
where adverse conditions occur as a result of 
tipping a load the spotter may take shelter in 
the spotter's vehicle (but no directions may be 
given from within the vehicle). 
In no case shall a spotter leave the dump or 
move around the dump in the spotter's vehicle 
unless authorised to do so by the Shift Super- 
visor or his nominee, except in the case of an 
emergency. 

(3) Where the spotter's vehicle breaks down or 
requires maintenance work the spotter shall continue to 
spot until such time as the vehicle has been repaired or 
replaced by the Company; provided that a spotter shall 
not be required to commence a shift of spotting if a 
vehicle in operational condition is not provided. 

4.—General Instructions and Information. 
(1) An employee who qualifies as an Ore Truck Driver 

will be issued with a safety vest. It must be worn at all 
times during spotting duties. A torch will also be issued 
for use during hours of darkness — this should be 
checked prior to leaving the shift change area to ensure it 
is in good operating order. 

(2) Upon arrival at the dump, the spotter will: 
(a) check the tipping area for cracks; 
(b) check that there is a three degree rise for a truck 

length to the dump windrow; 
(c) check that the dump windrow is 1.2 metres 

high; 
(d) check the back of the dump windrow for 

undercutting; 
(e) ensure there are sufficient cones for the type of 

dumping to be carried out; 
(f) where a spotter's vehicle is provided, check that 

the vehicle is parked behind a windrow for 
protection and in such a position that the 
spotter has a clear view of the tipping area, and 
check that the vehicle and spotting lights (if 
installed) are operational. 

(3) Cones will be placed at 90 degree angle to the dump 
windrow so that Haulpaks will have the proper reversing 
line. 

(4) Haulpaks must not be crowded too close to each 
other; if possible another part of the dump should be 
used if mobile plant is being used to rebuild the windrow. 

(5) It is the spotter's duty to ensure that the dump is 
kept in a safe condition. Regular inspections are required 
of the tipping area, the dump windrow, and the dump 
face for cracking and undercutting and to ensure that the 
rise and windrow height are appropriate. 
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(6) If the windrow starts to sink or break away, the 
spotter will have one of the Haulpaks call for mobile 
plant to remedy the matter, and have one or more 
Haulpaks dump short of the windrow so that the tipping 
spot cannot be used and the mobile plant has materials to 
work with on arrival. 

(7) As dumping progresses, it is a good idea to move 
the cones one or two metres along the dump after every 
four or five trucks have dumped their load. The 
compacting effect will assist to stabilise the dump and 
make it safer. 

Note: Where spotting lights are installed, in ALL 
circumstances when a spotter leaves the spotting vehicle, 
the spotting lights must be turned off. 

CONFERENCES — 
Matters referred — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — reference of dispute. 

Hamersley Iron Pty Limited 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others. 

No. CR396 of 1987. 

IRON ORE PRODUCTION AND PROCESSING 
(HAMERSLEY IRON PTY LIMITED) 

AWARD No. 15 of 1985. 
Powerstation trainee operators, Mining (Iron Ore) 
maintenance fitters and 
trades assistants 

COMMISSIONER W.S. COLEMAN. 
Perth 6th day of July 1987. 

Demarcation — right to undertake tube survey work in 
alternator condenser — award provisions re 
ordinary scope and practice of work — managerial 
prerogative — determination that work is neither 
part of maintenance function nor akin to duties 
already performed by trainee operators — second 
tier negotiations continuing — trainee operators to 
undertake work without prejudice in view of 
practical considerations. 

Reasons for Decision. 
THE COMMISSIONER: Hamersley Iron Pty Limited 
seeks an order from the Commission reaffirming the 
Company's decision to have trainee operators at the 
Dampier power house undertake a survey of the tubes in 
the number 3 turbo alternator condenser. The trainee 
operators are covered by the Construction, Mining and 
Energy Workers' Union of Australia, Western 
Australian Branch. The AMWSU and AWU oppose the 
claim, submitting that the work in question is "outside 
the ordinary scope and practice of classifications covered 
by that Union". The CMEWU is not a party to the 
hearing. 

A tube survey has never been undertaken before and 
the necessity has arisen because of the failure to locate 
salt water leaks in the condenser through hydrostatic and 
fluorozine testing. The survey includes a visual 
examination of every tube to see if there are any obvious 
signs of leakage at the tube plate. The tubes are then 
"rodded through" with a strip of cane to ascertain if 
there are any blockages and those tubes which have 
previously been plugged are to be checked for any 
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reoccurrence of leaks. While this will be the first survey 
of the 6000 tubes in a turbo alternator condenser under- 
taken in 17 years of operation of power generation, the 
task of cleaning tubes by the use of the cane strip has 
been previously performed by trades assistants and 
trades persons employed in the power house. The 
plugging of tubes which has been necessary in the past 
and which may subsequently be required following the 
survey and testing of the number 3 turbo alternator 
condenser is the work of a trades person. This aspect of 
the job will not change. 

The Applicant submits that the "Conditions of 
Employment" that an employee accepts on appointment 
establishes the right of the Company as employer to 
direct the workforce. The undertaking given by the 
individual under the "Conditions of Employment" 
Agreement is that "subject to the Award, employees are 
engaged on the basis that they will carry out any duties 
within their competence, as directed by the Company". 
It is not disputed that the task of conducting the tube 
survey is not within the competence of trainee operators, 
trades assistants and trades persons at the power house. 
It is submitted that the decision to have trainee operators 
perform the task is a legitimate exercise of managerial 
prerogative and is not inconsistent with award provisions 
concerning the limitation that the Company has agreed 
to accept whereby no members of the CMEWU 
"employed in a classification solely covered by that 
Union shall be required to perform work outside the 
ordinary scope and practice of classifications covered by 
that Union" [Clause 7 (10) (d) Iron Ore Production and 
Processing (Hamersley Iron Pty Limited) Award — 
1985], It is the Company's view that the particular task of 
conducting the tube survey is within "the ordinary scope 
and practice" of the duties of trainee operators, albeit 
that the survey has never been undertaken before. These 
employees are required to monitor the operation and per- 
formance of various items of plant within the power 
house and the survey is akin to those duties. 

In opposing the order sought by Hamersley Iron Pty 
Limited, the AMWSU submits that the survey is "an 
integral and indivisible part of the maintenance 
process". It is argued that the determination of the issue 
does not repose in the sanctity of managerial prerogative 
but by reference to the Award. It is the provision of 
Clause 7 (10) (d) of the Iron Production and Processing 
Award — 1985 that imposes the limitation of duties to be 
undertaken by trainee operators as members of the 
CMEWU. The AMWSU considers that it is wrong to 
characterise the survey as coming within the "ordinary 
scope and practice" of the classification of trainee 
operator when that facet of the task which has previously 
been undertaken in the maintenance of condensers i.e. 
cleaning the tubes with a cane strip, has been performed 
by trades assistants and trades persons being members of 
the AWU and AMWSU respectively. 

The submissions of the AWU complement those of the 
AMWSU and in addition raise the spectre of the 
Company's decision in this matter being motivated by 
the desire to keep trainee operators gainfully employed 
while the manning level of maintenance personnel has 
been run down. Furthermore, it is inferred that the 
decision concerning the performance of the survey is 
calculated to undermine the AWU's position in negotia- 
tions on second tier wage increases. These lines of 
argument are strenuously rejected by the Applicant. 

Witnesses for each of the parties outlined the present 
circumstances of the maintenance programme in the 
power house and the urgency with which the salt water 
leaks in number 3 turbo alternator condenser have to be 
addressed. 

On the submissions of the parties the issue which 
confronts me involves the resolution of fundamental 
questions on the scope of managerial prerogative, the 
status of an undertaking given by an employee pursuant 
to the "Conditions of Employment" Agreement entered 
into with the Company, and the position which results 
from the reconciliation of an employees common law 
duty to obey the employer and the limitation imposed on 

this employer by determination of a provision of the 
Award with respect to the performance of work outside 
the "ordinary scope and practice of classifications" 
covered by a particular union which is not even party to 
the hearing. Consideration of these matters relates to the 
performance of a survey which will involve one or two 
employees in a task lasting approximately 40 hours which 
has never before been undertaken in 17 years of the 
Company's operation and which may not reoccur for 
another decade or two. The determination of the issue of 
which employees are to perform the survey arises at a 
time when the Company and all unions party to the 
Award are engaged in what is described to me by the 
advocate for the AMWSU at this hearing, as the most 
radical review of work arrangements ever undertaken 
with the Applicant Company. 

From the inspection undertaken and on the evidence it 
is clear that the performance of this survey does not 
require the use of tools nor skills that are particular to the 
exercise of duties by trades persons and their assistants. I 
do not consider that the task is an integral nor indivisible 
task of the maintenance function. The survey is a pre- 
liminary step in the assessment by engineering personnel 
of the appropriate course to be taken to repair or replace 
the condenser unit. The survey may disclose that the 
corrosion of tubes may be so extensive that plugging 
cannot be undertaken without seriously impairing the 
operating efficiency of the condenser unit. 1 do not 
accept that the Company is not, to some degree, 
motivated in the decision to have trainee operators 
undertake the task of performing the survey by the need 
to have these workers gainfully employed. The transfer 
of personnel from Paraburdoo has placed additional 
demands on the Dampier operation; but this considera- 
tion does not make the decision wrong. 

However, I do not accept the work involved in the 
survey is akin to those duties already performed by 
trainee operators in regulating and monitoring the 
running of plant in the power house. 

I am informed that at this time of the year the daily 
demands for electricity requires two 30 mega watt 
thermal generating units to be on-line. Another unit is 
undergoing a major overhaul and the remaining back up 
unit is that which is currently unserviceable because of 
the salt water ingress problem in the condensers. Because 
of this the power house is without a standby unit 
although facilities are available from gas turbine 
generators at HI Power's Paraburdoo operation and the 
SEC plant at Dampier. The operating cost of these units 
is four or five times that of a thermal turbine plant. 

When all is said and done I am left with the honest 
assessment of a witness for the AMWSU, a trades person 
from the Dampier power house, that even if the work in 
question was to be determined to be outside the scope of 
trainee operators, it could not be done by maintenance 
crew at the power house because of their workload on the 
major overhaul of the number 2 thermal generating unit! 

I am assured by the Respondent Unions of their 
commitment to the principles of wage fixation and 
particularly with respect to the frame work for imple- 
menting, restructuring and efficiency under the "second 
tier". I note the words of the Commission in Court 
Session in the recent State Wage Case (67 WAIG 435) 
that — 

... we endorse the philosophy behind the decision 
(of the Australian Commission) and see it as pre- 
senting a new opportunity for employers and 
employees to work together in consultation and co- 
operation with a view to lifting productivity for their 
mutual advantage and that of the Nation. Like the 
Australian Commission we consider that nationally 
agreed guidelines may assist the proper processing 
of enterprise based restructuring and efficiency 
exercises but stress that if the overall objective of 
increased productivity is to be achieved then it is 
primarily at the enterprise level that the work needs 
to be done. It is not beyond the ingenuity of 
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management and the workforce to improve the 
nations competitiveness in the interests of all 
Australians. 

(page 437) 
If the resolution of the present issue has exhausted the 

good will of the parties it is difficult to retain any 
optimism for success in consultation and co-operation 
on the introduction of multi-skilling arrangements, 
broad-banding of classifications and the removal of 
demarcation barriers. 

The issue of the performance of the survey of tubes 
involves addressing fundamental principals in the three 
cornered employment relationship between the 
individual, the employer and the Union. Whether or not 
those matters are looked at within the confines of the 
present claim or because of some need for guidance in the 
more important negotiations associated with the imple- 
mentation of the second tier wage increase, I am not 
prepared to determine this claim in the absence of sub- 
mission from the CMEWU. I do not accept that the 
operator from Dampier power house called as a witness 
by the AMWSU was authorised to express the 
CMEWU's position on the application of the Award to 
trainee operators particularly when I have some 
appreciation of that Union's position from the con- 
ference and inspection that preceded this hearing. Be that 
as it may, it is my view that it is not in the public interest 
that the state of affairs that presently exists whereby the 
Dampier power house operates without a back-up 
thermal generating unit should be allowed to continue, 
in the light of the current demands on the workforce in 
the power house and particularly the unavailability of the 
maintenance trade persons and their assistants because 
of the overhaul of the number 2 unit, an order will issue 
for the survey to be undertaken by trainee operators. 
This is without prejudice to the position of the 
Respondent Unions in this matter with respect to the 
implementation of Clause 7 (10) (a) and (d) of the Award 
and future performance of this task. 

Finality can only be bought to this matter with the full 
participation of the CMEWU at a hearing. The fact that 
the Respondent Unions argue for a resolution of the 
application in their favour, but in evidence show that the 
work could not be done by their members at this time 
because of other demands, indicates that there may not 
have been a full appreciation of the present circum- 
stances at the power house. Certainly it is not the 
position of the Respondent Unions that production 
should cease or be impaired; they have expressed a 
commitment to increasing productivity by virtue of their 
participation in negotiations for the second tier wage 
adjustment. If the matter is to be relisted, the interim 
period will afford the parties the opportunity to progress 
further in their efforts to establish restructuring and 
efficiency within the enterprise. Maybe the task of per- 
forming a survey of condenser tubes which so far will 
have meant the discharge of a task taking 40 hours in the 
last 17 years will be seen in a different perspective. 

Appearances: 
Mr R. Gifford on behalf of the Applicant. 
Mr A. Clarke on behalf of the Amalgamated Metal 

Workers' and Shipwrights Union of Western Australia. 
Mr C. Butcher on behalf of the Australian Workers' 

Union, West Australian Branch, Industrial Union of 
Workers. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR396 of 1987. 

Between Hamersley Iron Pty Limited, Claimant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, 
Respondents. 

Order. 
HAVING heard Mr R. Gifford on behalf of the 
claimant, Mr A. Clarke on behalf of the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia and Mr C. Butcher on behalf of the Australian 
Workers' Union, West Australian Branch, Industrial 
Union of Workers, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That without prejudice to the position of the 
Respondent Unions in this matter with respect to the 
implementation of Clause 7 (10) (a) and (d) of the 
Award and the future performance of this task, the 
survey of tubes in number 3 turbo alternator 
condenser be undertaken by trainee operators at the 
Dampier power house. 

Dated at Perth this 6th day of July 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR246 of 1987. 

Between Swan Portland Cement, Applicant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, 
Respondents. 

Order. 
HAVING heard Mr J. Birman on behalf of the Appli- 
cant, Mr G.S. O'Neil on behalf of the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia and the Electrical Trades Union of Australia 
(Western Australian Branch), Perth; Mr J.A. Long on 
behalf of the Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch; Mr T.J. Cook on behalf of the Australasian 
Society of Engineers, Moulders and Foundry Workers 
Industrial Union of Workers, Western Australian 
Branch; and Mr N. Cinquina on behalf of the Australian 
Workers' Union, West Australian Branch, Industrial 
Union of Workers, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, having satisfied itself that the requirements in the 
Reasons for Decision in the Commission in Court 
Session in No. 1195 of 1986 have been complied with, 
hereby makes the following order in the terms of the 
attached Schedule. 

Dated at Perth this 8th day of July 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
This is a claim by the applicant that an order be made 

for superannuation which will apply to all of its 
employees in the following terms: 

Swan Portland Cement Superannuation Fund 
(State) Order. 

1.—Index. 
1. Index. 
2. Definitions. 
3. Contributions. 
4. Area, Incidence and Duration. 
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2.—Definitions. 
(1) In this Order "the Company" shall mean Swan 

Portland Cement, a division of Mainland Cement 
Limited. 

(2) In this Order the "Company Fund" shall mean the 
Swan Portland Employees' Superannuation Fund. 

3. —Contributions. 
The Company shall, on behalf of all its employees, 

excepting those who are members or who are eligible to 
become members of the Swan Portland Staff Super- 
annuation Fund, pay to the Trustee of the Company 
Fund contributions at the rate of three per cent of each 
employee's recognised earnings (as defined by the Fund 
rules) to a maximum of $12.(X) per week in respect of all 
ordinary time worked and paid absences. 

4.—Area, Incidence and Duration. 
(1) This Order shall apply to all employees of Swan 

Portland Cement, a division of Mainland Cement 
Limited, excluding those persons exempted in 3.—Con- 
tributions above, who are members of, or are eligible to 
be members of, the Unions listed in Annexure A of this 
Order. 

(2) This Order shall operate from the beginning of the 
first pay period commencing on or after 1 January 1987 
and shall remain in force for a period of two years. 

Annexure "A". 
1. Amalgamated Metal Workers and Shipwrights 

Union, Western Australia. 
2. The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers. 
3. Electrical Trades Union of Workers of Australia 

(West Australian Branch), Perth. 
4. Federated Clerks' Union of Australia, Industrial 

Union of Workers, WA Branch. 
5. Federated Engine Drivers' and Firemen's 

Association (WA). 
6. Transport Workers' Union of Australia, Industrial 

Union of Workers, Western Australian Branch. 
7. Australasian Society of Engineers, Moulders and 

Foundry Workers Industrial Union of Workers, West 
Australian Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — Reference of Dispute. 

Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers 

and 
Robe River Iron Associates. 

No. CR902 of 1986. 

ROBE RIVER IRON ASSOCIATES 
IRON ORE PRODUCTION AND PROCESSING 

AGREEMENT No. 10 of 1979. 
Trades" Assistant Mining Industry 

MR COMMISSIONER W.S. COLEMAN. 
Perth 30th day of April 1987. 

Termination of employment — unfair dismissal — 
threats of violence — social/work interaction in 
isolated communities — employee's duty to fellow 
workers — application dismissed. 

Reasons for Decision. 
THE COMMISSIONER: Mr E was terminated by Robe 
River Iron Associates in accordance with Industrial 
Agreement No. 10 of 1979 and with the payment of one 
week's wages in lieu of the requirement to work out the 
period of notice. He received payment in lieu for all other 
accrued entitlements. 

The Respondent Company exercised its legal right to 
terminate the service of this employee on 12 December, 
following an incident in which another worker was, in 
the Company's view, threatened with physical violence. 
From notes referred to at the termination interview by 
the officer delegated to effect the dismissal, the 
Company informed Mr E that he was considered to be an 
unsuitable employee due to the many complaints arising 
out of reported threats from other employees and 
because of the remoteness and enclosed nature of the 
township and the work environment the Company was 
not prepared to "sit back and wait actual physical 
violence on another employee". In subsequent written 
advice to the Union the Company stated that Mr E was 
dismissed because he was "unsuitable for employment, 
having regard to his attitude and behaviour in the remote 
community of Pannawonica". 

The Union seeks reinstatement of employment for Mr 
E on the basis that the Company's action was harsh, 
oppressive and unfair. 

It is the Union's submission that the Company's action 
in dismissing Mr E must be viewed in the context of the 
industrial scene that existed at the time and how this 
overflowed into all facets of social life in the isolated 
community. 

Mr McCann for the Union stated: 
The real genesis of Mr E's dismissal as we 

contend, is that in late November when the 
destabilising tactics were being employed, when the 
site management were desperately insistent to make 
the work force obey them, to respect the manage- 
ment's right to manage, when the police were being 
called to the work place to remove workers who did 
not obey management commands instructions — we 
contend that amongst a myriad of strategies that the 
management (using siege mentality) decided ... to 
cut out the apparent leader of the opposition to their 
ambitions. 

Mr E was a shop steward for the Australian Workers' 
Union and was "enmeshed the boiling political 
atmosphere". It was submitted that the Company had 
singled out Mr E for treatment and in doing so had 
adopted a double standard when it is recognised that 
other employees had engaged in threatening behaviour 
towards fellow workers and had engaged in what may be 
regarded as anti-social behaviour. It was argued that the 
real motives of the Company in acting against Mr E were 
to demonstrate to the workforce at large that it was 
prepared to look after those who had helped the 
Company during the industrial turmoil of the preceding 
weeks. The Union alleged that other threats involving 
acid throwing and menacing with a knife had taken place 
within the work force though not at Pannawonica but 
that these incidents had been ignored and had not 
resulted in the dismissal of employees. Finally it was 
argued that Mr E had been denied natural justice in the 
method by which his termination was effected. The 
Union submitted that the provisions of Clause 6 (13) of 
the Industrial Agreement had not been adhered to when 
an issue of alleged misconduct was involved. 

On 11 December 1986 at approximately 6.45 a.m. Mr 
E confronted another employee of the Company in the 
area adjacent to the mess where the Company bus picks 
up workers to take them to the work site to commence 
the shift. The words addressed to the other worker by Mr 
E imputed a warning to be alert to some physical harm to 
his knee-caps if that person gave evidence against a union 
official and friend at a hearing before the Commission 
that day. The wording of the statement, indeed whether 
it was intended as a threat or as a joke and the manner 
and distance from which it was delivered by Mr E to the 
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worker were disputed. Whatever the truth of those 
matters in issue, the statement was interpreted as a threat 
to desist from giving evidence and impacted upon the 
worker so as to cause fear and distress. The incident 
caused him to report to the Company immediately and 
lodge a complaint with the police. Mr E was subsequently 
charged with threatening behaviour and on 12 December 
his services with Robe River Iron Associates were 
terminated. 

In January 1987 the Unions party to Agreement 10 of 
1979, the Maritime Union and the ACTU joined with the 
Company in an agreement that arose from an industrial 
dispute which had commenced on 16 December 1986. 
Under the terms of that agreement the parties resolved to 
commit themselves to a new approach to industrial 
relations and as an indication of the Company's bona 
fides to the establishment of a new environment it was 
agreed that the slate would be cleaned in relation to any 
outstanding misdemeanours. The incident which 
precipitated Mr E's termination did not come within the 
scope of the amnesty but the agreement was cited by the 
Union as evidence of an acknowledgement of the 
destabilising tactics in which both sides had engaged 
during those final months of Mr E's employment with 
Robe River Iron Associates. 

The Union submitted an exhibit (Exhibit 3) which had 
originally been prepared by the Company and was part 
of the documentation discussed at the conference which 
preceded this hearing. The exhibit detailed a series of 
incidents from August through to December 1986 
involving violence or threats of violence in which it was 
claimed Mr E was involved. Some were admitted and 
others were denied. One incident concerned a domestic 
matter and the final three incidents alleged threats 
against employees of Robe River Iron Associates 
including the matter which occurred outside the bus-stop 
on 11 December. 

Apart from those matters in the exhibit which he 
denied, Mr E sought to explain the mitigating circum- 
stances in which certain incidents had occurred or that 
the alleged threats of violence were statements which had 
been misconstrued and only made in an off-handed or 
jocular manner without intent to execute. As to the 
events on 11 December at the bus-stop Mr E stated that 
he yelled to the worker "to watch out for himself or 
watch out for his knee-caps (for) going to rat on one of 
our mates". Mr E claimed that he was some 70 metres 
away from the person to whom the statement was 
directed and that he did not move towards him nor did he 
embellish the statement with reference to watching the 
person bleed. The utterance was made on the spur of the 
moment and in a manner which Mr E claimed caused 
laughter amongst those on the bus. Aspects of Mr E's 
account of the incident were supported by several 
witnesses who at the time were on the bus. Each was 
emphatic that the statement was made in a light hearted 
manner and did not include any reference to watching 
the person bleed. 

Furthermore Mr E claimed that the statement was a 
general observation about what could happen to that 
person's knee-caps and not what he (Mr E) was going to 
do to him. 

There are significant differences between the account 
of the incident put forward by Mr E and the other 
witnesses for the Union and that of the person to whom 
the statement was addressed. The person concerned 
claimed that Mr E was only seven or eight metres from 
him and that the utterance was couched in terms that Mr 
E was going to come after him, that he would "get it" in 
the knee-caps and that Mr E was going to watch him 
bleed. The statement was said to have been expressed as 
Mr E moved towards him deviating from the path to 
board the bus. It was claimed that the tone in which the 
statement was delivered was sufficiently menacing to 
cause the person to break his stride and to be distressed to 
the degree of needing consoliation several hours later 
when he arrived in Perth. 

In addition to this witness the Company called two 
members of staff who alleged that they received threats 
from Mr E in September 1986. The first was the Super- 
visor, Town Services who claimed that Mr E had stated 
to him in the presence of others in the mess that "there 
was a bullet with his name on it". The other allegation 
involved a Foreman who was informed by other people 
that at a community club Mr E had threatened to shoot 
him. Both allegations were reported to the Company and 
on the advice of management were taken up with the 
police at Pannawonica. Mr E denied that any threat was 
made to the Supervisor, Town Services and that the 
statement concerning the Foreman was misconstrued by 
those claiming to have overheard his conversation. As a 
result of his attendance at the police station Mr E claimed 
that he was warned to watch what he said about people in 
those troubled times. Mr E did not recall that interview 
resulting in a final warning being issued to him by the 
senior constable. 

In response to the Union's claim the Company 
submitted that Mr E was not dismissed for misconduct 
but because he was an unsuitable employee inasmuch as 
he posed a threat to the safety of other workers in the 
remote mining community of Pannawonica. The 
incident which precipitated the termination was the 
threat of physical violence against the worker at the bus- 
stop on 11 December. This episode followed two 
incidents involving threats against supervisory staff. The 
termination was effected in the knowledge of prior 
violent behaviour by Mr E albeit outside the work place 
but within the isolated community of Pannawonica. 
Management of the Company claimed to have held a 
genuine fear that the threats being made by Mr E could 
be carried out either at work or within the community. 
This position was formulated after matters which 
directly involved employees had been reported to the 
police. The decision to terminate was taken by the Mine 
Manager who saw the safety and protection of the 
community at large as part of his overall responsibility. 
He satisfied himself that the threats made by Mr E were 
real and not made in a jocular manner. On the basis of 
his assessment of the situation he considered that the 
Company could not turn a blind eye and take what was 
seen as a risk in continuing Mr E's employment. 

The Respondent denied that it had shifted ground in 
the reasons for dispensing with Mr E's services. The basis 
of Mr E's unsuitability for continuing employment with 
the Company had been presented to him at the time the 
notice of termination was issued. As to there being a 
conspiracy by the Company to take advantage of the 
"destabilised environment" which existed at the time to 
rid itself of employees that were likely to be troublesome, 
that was rejected. The Company submitted that it acted 
with restraint and that the matter was considered in 
isolation from the industrial turmoil that prevailed. It 
was not the case that the Company merely invoked a 
policy to dismiss any employee charged with an offence 
by the police but that in the particular circumstances of 
this case, an assessment had been made as to the risk of 
danger to the community by Mr E's continuing presence 
in the work force. 

In terms of the onus which an applicant carries in 
matters of termination by notice in the ordinary course 
of employment relations, it is necessary for the Commis- 
sion to be satisfied that the employee seeking re-employ- 
ment has behaved in a manner which is consistent with 
the express and implied obligations of the contract of 
service. In conjunction with this consideration it is 
necessary to show that in the exercise of the legal right to 
dismiss, the employer has not acted with the degree of 
propriety that contemporary standards of justice and fair 
play that the relationship between the employer and 
employee demands. 

These issues become more complex when the employee 
/employer relationship pervades most aspects of social 
life in an isolated company town and are further 
compounded when an industrial dispute overflows from 
the confines of the workplace to the community. Where 
do an individual's duties to his employer and to his fellow 
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workers end? When do matters between him as a citizen 
and the institutions of law enforcement remain private? 
Is it reasonable that incidents in an individual's social, 
private and domestic life become matters relevant to his 
employment relationship? What is the limit to which an 
employer in an isolated community can expect the police 
to act in support of matters which impinge upon the 
individuals employment without prejudicing the inde- 
pendence of policemen and thereby their ability to act 
impartially? These are some of the issues which impinge 
upon the circumstances of this case. 

Mr E admits to making an utterance to an employee of 
the Company at the bus-stop on 11 December. I am not 
prepared to accept on the evidence presented that it 
included reference to watching that person bleed. 
However, it is clear that the warning that the person 
should watch out for his knee-caps was not meant in jest 
nor in terms so nebulous that it did not impart the 
message that it was Mr E who he should watch out for. 
On the balance of probability I consider that there was a 
threat of physical violence which engendered fear and 
distress in the person to whom it was directed. The fact 
that Mr E's statement caused laughter on the bus does 
not militate against the reaction which it caused to the 
employee in question. 

The Mine Manager's decision to terminate Mr E was 
based on two incidents involving members of staff and 
on the knee-capping episode. The seriousness of these 
matters was assessed in the light of an understanding that 
the police had given Mr E a final warning and that from 
personal knowledge the Manager considered that Mr E 
was capable of violence. I do not believe that there was 
any substance in the incident which involved the allega- 
tion that Mr E stated that "there is a bullet with your 
name on it" and which prompted the retort from the 
staff member for Mr E to "go for it". However, the 
incident involving the Foreman was more serious; it 
prompted a police inquiry and interview. 1 am satisfied 
that on the facts before him it was reasonable for the 
Mine Manager to be concerned about the safety of two 
members of the workforce. However, the role that the 
police played in advising the Company that a final 
warning had been given to Mr E suggests that the liaison 
which existed could compromise the even-handed 
approach to matters referred to the police in a 
community caught up in the tensions of industrial 
disputation. 

The Company has an obligation to protect its 
employees from interference with their employment and 
the employees are under an implied duty to conduct 
themselves in a reasonable manner in their relationship 
with other employees. 

It is ancillary to the employer's right to require an 
employee to submit to reasonable orders to require 
that employee to act in a reasonable manner towards 
his fellow workers. 

The Company owed a duty to all employees ... It 
was a duty to ensure that reasonable care was 
exercised in the working relationship by its 
employees between each other. One may instance 
the liability in certain circumstances of the employer 
for the tort, be it act negligent or default, of one 
employee resulting in injury or damage to another 
employee. 

The employer has a duty to carry out an implied 
obligation to endeavour to protect each employee 
from exterior interference with that employee's 
contract of employment. There is implied in an 
employee's contract of service a promise on his part 
to act in a reasonable manner towards his fellow 
workers. 

Where a number of persons work together there 
are interacting factors to be considered. Incidental 
to each contract of employment, by reason of it 
being one of a number of like contracts, is a 
personal obligation resting on each employee to 
conduct himself in a reasonable manner towards 

other employees. [Sulphide Corporation 
Employees' Union v. Green Leaf Fertilisers Limited 
(1978) AILR 350 Liddy J.] 

Now just as the requirement for an employee to act in a 
reasonable manner towards his fellow workers is 
ancillary to the employer's right to require the employees 
to submit to reasonable orders, so also is the requirement 
that the employer will act in a fair and just manner with 
the workforce. This is the aspect of the Company's per- 
formance in its relationship with Mr E to which the 
Union drew attention. Statements were made by the 
Union concerning what was seen as a double standard 
adopted by the Company in terminating Mr E's services. 
Instances of threats of violence by other employees were 
referred to without full details being presented. It is 
sufficient to say that it behoves the Company to pursue 
these matters and any other incidents which may arise 
with the same degree of diligence that it brought to bear 
in the present case. However, the evidence in this case 
was not sufficient to sustain an allegation of double 
standards by the Company as between separate groups 
within the wages workforce or between staff members 
and the wages workforce. 

It was inferred in the Applicant Union's submissions 
that Mr E's demise was in no small way associated with 
the role that he played in opposing the new management 
in the period up to his termination. While anyone 
associated with events at Robe River could not help but 
be aware of the relationship between the Unions and the 
Company, it is not sufficient to merely cite the existence 
of antagonism at that level to show that the Company 
acted in a harsh, oppressive or unfair manner in its 
dealings with Mr E. 

While it may well be true that a pioneering spirit is a 
quality necessary for those that work and live in isolated 
mining towns, the standard of behaviour expected within 
those communities is no less than that which applies 
elsewhere. Indeed the pressures created where relatively 
small communities are forced to live and work together, 
places additional demands on individuals particularly 
those that assume a leadership role in community 
management or union affairs. 

The circumstances of this case involved the potential 
for violence to erupt within a community where many of 
the characters (and this includes not only Mr E but 
several of the witnesses that appeared for the Company) 
were not adverse to sorting things out in a more physical 
manner. It was inferred that allowance should be made 
for these attitudes when considering the interaction 
between individuals. This must be rejected in the 
strongest possible terms. 

The Applicant Union submitted that the circum- 
stances of Mr E's dismissal were such that as an issue of 
alleged misconduct was involved, the matter should have 
proceeded under Clause 6 (13) of the Agreement. 
Furthermore it was submitted that the employer has 
changed the grounds on which the dismissal was 
effected. However, the Union accepted the onus which 
falls on an Applicant where there has been termination 
by notice in the ordinary course of employment 
relations. It was commented that the Union believed the 
true motives for dismissing Mr E were never divulged in 
the course of the hearing. On the evidence submitted 
there was consistency in the Company's position at the 
interview at which the dismissal was effected and at the 
hearing. 

Finally, although I am satisfied that there are no 
grounds in which to conclude that the Commission 
should interfere with the Company's right to terminate 
the employment of Mr E I consider that there are several 
matters to which the parties' attention should be drawn 
in the light of their commitment to an agreement to 
improve industrial relations. Where an employee is on a 
"final warning" that should not be a state of affairs 
which should be allowed to exist in the absence of the 
employee's knowledge. There needs to be a clear under- 
standing of the role of the police force in its relationship 
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with management, the Unions and the community — 
particularly in times of industrial disputation. Policemen 
should not be placed in the position of being seen to have 
compromised their independence by being used in the 
strategies of management or of individuals. In the instant 
case there was evidence which suggests that an individual 
police officer may have confused his accountability to 
the community by reporting to the Company directly 
rather than to individuals who had registered complaints 
albeit that those people were employees of the Company. 
The credibility of the Company in professing to establish 
sound management practices and its commitment to 
building new trust with the Unions is dependent on the 
just and fair treatment of its workforce as a whole and 
not being seen as protecting or favouring certain groups 
to the detriment of others. 

Having regard to all the circumstances, I am satisfied 
that Mr E was not dealt with in a harsh, oppressive or 
unfair manner in the termination of his services by the 
Respondent Company. 

The application is dismissed. 

Appearances: 
Mr K. McCann appeared on behalf of the Claimant. 
Mr R. Gifford appeared on behalf of the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR902 of 1986. 

Between Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Claimant and 
Robe River Iron Associates, Respondent. 

Order. 
HAVING heard Mr K. McCann on behalf of the 
claimant and Mr R. Gifford on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 30th day of April 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — Reference of Dispute. 

The Australian Builders' Labourers' Federated Union 
of Workers — Western Australian Branch 

and 
Interstruct Pty Ltd. 
No. CR279 of 1987. 

BUILDING TRADES (CONSTRUCTION) 
AWARD 1979. 

Construction Building and Construction 

COMMISSIONER W.S. COLEMAN. 
Perth 1st day of July 1987. 

Site allowance — aquarium complex at marina site — 
prevailing coastal conditions — allowance granted. 

Reasons for Decision. 
THE COMMISSIONER: This is an application for the 
payment of site allowance to apply to employees engaged 
on the construction of an aquarium complex at the 
Hillarys Marina. 

The project involves the construction of an aquarium 
tank with a walk-through tunnel for viewing, a "mid 
staff level" which will house the fish transportation area, 
food preparation rooms and laboratories. A theatre, 
kitchen, coffee shop, souvenir shop and administration 
area is incorporated into the design. The complex is 
located at the western end of the land-filled area of the 
marina. The structure will be brick and steel with the roof 
being a weather-proof membrane on a ply backing. The 
contract commenced on 31 March 1987 and is due for 
completion by Christmas this year. At present the work- 
force numbers 20; this is expected to peak at 30. The 
aquarium section is due for completion in six to eight 
weeks from the time that inspections were undertaken (3 
June 1987) and work will commence on the service 
facilities early in July. The total value of the project is 4.5 
million dollars. 

The initial disabilities encountered in construction 
were those associated with water seepage in the excava- 
tion for the aquarium. Eight diesel pumps were located in 
the excavation giving rise to significant levels of fumes 
and noise. The sandy base and prevailing winds 
combined to give rise to discomfort to the construction 
workers. It is also submitted that it remains wet under- 
foot after rains and that the lay down area, some 50 
metres from the excavation site, causes a significant level 
of man-handling of materials. High levels of noise are 
maintained by the presence of pumps. Access to work 
areas around the perimeter of the aquarium are said to be 
restricted. 

In the hearing that followed inspections, Mr Billing 
referred me to decisions of the Federal Commission on 
projects undertaken in coastal areas. It was not argued 
that there is a geographical location pattern of 
allowances which should be invoked but rather that the 
factors experienced on those projects were to a greater or 
lesser extent present on the Hillarys Aquarium complex. 
[Mullaloo and Heathridge Primary Schools, C Nos. 8415 
and 8416 of 1985, print G2017, Lodge Capricorn 
Yanchep, C No. 6397 of 1985 (transcript of 
proceedings).] Mr Billing also directed my attention to C 
No. 8040 of 1987 Hillarys Village Jetty contract, Hillarys 
Marina (print G6833). 

In opposing the claim Mr Dobson for Interstruct Pty 
Ltd referred to the provisions of Clause 8 (16) — Site 
Allowances of the Building Trades (Construction) 
Award 1979, whereby a matter in dispute would be 
referred to the Commission for determination of an 
appropriate site allowance at a rate to be paid in lieu of 
special rates related to conditions on a site, as prescribed 
in Clause 9 (1) of the award. The disabilities associated 
with construction work and identified under Clause 8 (3) 
— Industry Allowance, were also cited. As to the 
disabilities cited by the Applicant on this project, Mr 
Dobson noted that the eight diesel pumps which had 
caused fumes and excessive noise, had been located in the 
excavation for a period of only two weeks at the 
commencement of the project. Since that time only two 
pumps have operated and when the aquarium is 
completed in six to eight weeks time those pumps will be 
removed. It is argued that there is nothing unique about 
the project which warrants the consideration of an 
allowance in addition to those specified under the award. 
The lay down area for the project does not in the 
Respondent's view necessitate an undue level of man- 
handling of material. The site has at least one mobile 
crane operating in the work area and there is a 
"permanent" crane situated in the centre of the tank 
construction. No disabilities are suffered from 
congestion or access in work areas. 

In seeking to refute any inference of the existence of a 
geographical site allowance for coastal areas, Mr Dobson 
cited the decision in relation to an allowance for con- 
struction of Swanbourne Barracks (C No. 8256 of 1986, 
print G5535) where a claim was dismissed. Again in 
matter see No. 8139 of 1986, a claim for a site allowance 
for the Point Walter Recreation Facilities project (print 
G3390) had been refused in the Federal Commission, 
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despite submissions that those on the site were exposed to 
strong winds. An allowance has been granted for 
employees engaged on the construction of a jetty at the 
Hillarys Marina at the rate of 80 cents per hour in March 
1987 (C No. 8040 of 1987, print G6833). It was argued 
that the disabilities experienced on the aquarium 
complex do not rank with those of the jetty construction. 

I believe that the appropriate starting point in con- 
sidering this claim is Clause 8 (16) and 8 (3) of the 
Building Trades (Construction) Award of 1979. 
Concomitant with the application of those provisions is 
the requirement for an adherence to the principles of 
wage fixation. Nothing set out in the decision of thv; 
Federal Commission dated 25 February 1983 in matters 
C Nos. 1696, 1714, 19726, 584 and 5943 of 1982 (print 
F1957) and in the report of the conference between 
members of the Federal Commission and employer and 
Union representatives in Melbourne on 30 April 1982, 
can be interpreted to be, nor can be applied in a manner, 
to be at variance with the award and the principles. 

In the course of the hearing on this application, I was 
informed of an agreement reached between another con- 
tractor and the Applicant Union on another project in 
the Hillarys Marina. It was stated by Mr Billing that a site 
allowance of $1.10 per hour has been negotiated. Be that 
as it may, I am not persuaded that this is an overriding 
consideration or a fact which should determine the level 
of site allowance, if indeed one is justified, under the 
present application. 

While I am satisfied that particular facets of the 
present project have caused employees to be subjected to 
disabilities not adequately covered under the award, as 
for example the condition which prevailed during the 
first two weeks of construction of the aquarium, I have 
to be satisfied that such occurrences will be of sufficient 
duration during the remaining period of construction to 
warrant acceptance of the "averaging" approach by the 
determination of a site allowance for the total period of 
construction. 

It is to be noted that the industry allowance paid under 
the Building Trades (Construction) Award, accommo- 
dates climatic conditions when working in the open on all 
types of work, sloppy and muddy conditions associated 
with the initial stages of construction and the disability of 
dust blowing in the wind. The employees engaged on this 
project experience these conditions and associated 
disabilities. However, from the inspection of the site and 
from submissions made at the hearing for the claim, it is 
apparent that the sandy nature of the site together with 
the particular features of the project — the below ground 
level aquarium and mid level facilities block, are 
associated with factors which are not fully comprehend- 
ed by the award. The presence of pumps gives rise to 
fumes and noise levels which persist to a significant 
degree beyond the initial stages of construction. 
Working within the excavated site imposes some limita- 
tions on access to the perimeter of the work area, 
although this is mitigated to some extent by the deploy- 
ment of the mobile crane. However, the nature of the 
terrain in which the construction will continue to take 
place even after the completion of the aquarium section, 
will impose a degree of disability for the employees of the 
Respondent company. On balance I am satisfied that a 
separate site allowance is warranted for the duration of 
the contract, but that the amount shall be at the rate of 80 
cents per hour for each hour worked and shall be paid in 
lieu of payments for confined space, fumes, dirty work, 
wet underfoot and handling of second-hand timbers. 

Appearances: 
Mr S. Billing on behalf of the Claimant. 
Mr T. Dobson on behalf of the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR279 of 1987. 

Between the Australian Builders' Labourers' Federated 
Union of Workers — Western Australian Branch, 
Claimant and Interstruct Pty Ltd, Respondent. 

Order. 
HAVING heard Mr S. Billing on behalf of the claimant 
and Mr T. Dobson on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978, as amended, employees who are employed by 
the Respondent on the Aquarium Complex, Hillarys 
Marina site shall be paid a site allowance of 80 cents 
per hour for each hour worked in lieu of payments 
for confined space, dirty work, fumes, wet under- 
foot and the handling of second-hand timber. 

This order shall take effect as from 31 March 1987 
and shall terminate on completion of the project. 

Dated at Perth this 1st day of July 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.j Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — reference of dispute. 

The Australian Builders' Labourers' Federated Union 
of Workers — Western Australian Branch 

and 
Multiplex Constructions Pty Ltd. 

No. CR266 of 1987. 

Construction Workers Building and Construction 

COMMISSIONER W.S. COLEMAN. 
Perth 13th day of July 1987. 

Reasons for Decision. 
THE COMMISSIONER: This is a claim for reinstate- 
ment in employment of a worker at the Burswood Island 
Casino construction site. Multiplex, the Respondent, 
opposes the claim and submits that there is no justifi- 
cation for the Commission to interfere with the 
Company's application of the policy of "last on first 
off" under which the employee's services were 
terminated. 

The Union's position is that Mr Fox, the employee for 
whom the claim is pursued, was engaged as a safety 
officer on the convention centre project pursuant to an 
agreement with Multiplex and that this position is 
exempt from the application of the "last on first off" 
policy. It is submitted that in the interests of maintaining 
the standards of safety that the Company agreed was 
necessary, Mr Fox should remain in employment as a 
safety officer until the size of the workforce warrants a 
reduction in the number of full-time safety officers. 

The development of this argument is dependent on the 
Union sustaining three facts. Firstly, Mr Fox's status as a 
safety officer in the employment of Multiplex. Secondly, 
the terms of an agreement between the Union and 
management purportedly entered into in September 
1986. Finally, the need to have continuity of per- 
formance in the position of safety officer for the 
duration of a project. 
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In opposing the application the Respondent contests 
Mr Fox's status as a safety officer in the manner in which 
the Union has sought to characterise the position. It 
denies the existence of an agreement from September 
1986 on the terms claimed by the Union and by implica- 
tion, in the absence of any acceptance of Mr Fox's status 
as safety officer, rejects the need for his continuing 
employment on the project to maintain accepted safety 
standards. 

The "Building Industry Safety Code" of the 
"Building Industry Agreement 1984-86" provides: 

It is recognised that the principal contractor has 
an overall responsibility for safety on the job site 
irrespective of whether work is carried out by his 
own staff or employees, or by subcontractors or 
their employees, but this in no way removes the 
obligation of individual subcontractors or their 
employees to observe the appropriate State Safety 
Act(s). It is also recognised that everybody on a job 
site has a responsibility to contribute positively to 
achieving a safe environment and safe work 
practices. 
1. Safety Supervisor (Officer) 

On every job site where there are more than 20 
construction workers at a time, the principal con- 
tractor shall appoint a member of his staff to act as 
the Safety Supervisor. He shall be given the neces- 
sary authority to ensure that all safety laws are 
observed and that the following Safety Agreement is 
applied. 

The person appointed shall be experienced in the 
work performed. Other duties may be assigned by 
an employer to a Safety Supervisor, provided that 
such duties shall not be such as to prevent him from 
exercising his duties as a Safety Supervisor. 

Where the above prescription in respect to 
numbers of workers is in conflict with the State Act 
and/or Regulations, then the number so prescribed 
by the Act or Regulation will prevail. 
2. Work Safety Representatives. 

Where there are 10 or more construction workers 
at one time on a job site, those workers may elect a 
Workers' Safety Representative. On job sites where 
more than 30 construction workers are working, the 
employees shall be entitled to elect two Workers' 
Safety Representatives. The person(s) so elected 
shall place his name(s) on a notice board at the site 
within 24 hours. 

The Workers' Safety Representative(s) shall 
consult with the principal contractor, or persons 
acting on his behalf, on matter directly concerned 
with safety of workers and promote the safe conduct 
of work generally. 

The Workers' Safety Representative(s) shall be 
elected by the employees on the job on a democratic 
basis and shall be subject to recall by a similar 
process. 

A Workers' Safety Representative shall not 
necessarily be a union job delegate. 

(Exhibit 2 page 14) 
In a separate agreement between Multiplex and the 

Australian Builders' Labourers' Federated Union of 
Workers, Western Australian Branch dated 5 December 
1984 the Company covenants to employ a licensed 
scaffolder on all projects on safety work and sundry 
scaffolding. On major projects the scaffolder is to be 
assisted by two labourers at stages to be mutually agreed 
(Exhibit 1). 

Through evidence the Australian Builders' Labourers' 
Federated Union of Workers sought to show that these 
formal agreements have been supplemented by other 
arrangements with the Respondent Company to 
facilitate the smooth administration of safety standards. 
For instance, the State Secretary of the Union and the 
Managing Director of the Company reach an under- 
standing on the appointment of a person to perform the 

duties of safety officer on major projects pursuant to 
paragraph 1 of the "Building Industry Safety Code" as 
quoted above. It is submitted that this was the case with 
Mr Kernaghan and Mr Binstead, both of whom were 
employed on the Burswood Island Complex as safety 
officers by Multiplex. The Union refutes any assertion 
that the latter of these two appointments was a Union 
safety representative or a workers' safety representative 
as identified under paragraph 2 of the "Building 
Industry Safety Code". It is argued that Mr Binstead 
performed the duties of a safety officer on a full-time 
basis. It is acknowledged that his initial engagement on 
site was that of an employee of a plumbing subcontractor 
where he was in fact a workers' safety representative. 
Industrial action accompanied Mr Binstead's termina- 
tion by the subcontractor and the matter was resolved 
according to the Union when Mr Binstead was employed 
by Multiplex to carry out the role of a full-time safety 
officer. This occurred in November 1985. Mr Binstead's 
transition from workers' safety representative with the 
subcontractor on site to a safety officer in the employ of 
Multiplex is stated to be evidenced by the minutes of site 
safety meetings Nos. 33 and 35, held on 13 November 
and 27 November 1985 respectively (Exhibit 3). Mr 
Binstead is identified on the former as "Auster (safety 
officer)" and the later as "Multiplex (safety officer)", 
the same notation as Mr Kernaghan, the person the 
Respondent Company accepts as a bona fide safety 
officer pursuant to the "Building Industry Safety 
Code". The magnitude of the Burswood Island project 
involving the hotel/atrium complex and the exhibition 
and convention centres is submitted as justification for 
the employment of two full-time safety officers at that 
time. The same dispute concerning the status of Mr Fox's 
appointment is raised by the Respondent Company con- 
cerning Mr Binstead's position, although it is not 
disputed that he did nothing on the site other than full- 
time safety duties for the period extending from 
November 1985 until he left in February 1987. 

In September 1986 industrial disputation followed an 
accident to a rigger. It is the Union's submission, that at 
a meeting attended by the State Secretary, the Union 
organiser for the project and other on-site members, 
management agreed to the appointment of another full- 
time safety officer. Furthermore, that agreement 
particularised the appointment to Mr Fox in line with the 
Company's longstanding willingness to have someone 
appointed as safety officer acceptable to the Union. 
From the Union's point of view Mr Fox was the logical 
selection in view of his experience in relieving Mr 
Binstead during his absences from the site and because 
Mr Fox was a licensed rigger and ticketed scaffolder. 
Having sought to establish the legitimacy of Mr Fox's 
appointment as a safety officer of the Respondent 
Company and having shown the nature of the duties that 
he performed on a full-time basis for the period from 
September 1986 until his termination in May 1987, the 
Union then submits that an appointment of this nature 
should be an exception to the application of the policy of 
"last on first off". Support for this argument is obtained 
from a decision of Halliwell S.C. (matter CR15 of 1987, 
67 WAIG 1001). My attention is drawn to the Senior 
Commissioner's statement that: 

Throughout the proceedings the term safety 
officer has been used by the parties and the Commis- 
sion has simply continued that term in these reasons 
as meaning the position described in the building 
industry — Building Industry Safety Code (1) Safety 
Supervisor (Officer). From the evidence as a whole 
the Commission has formed the view that safety on 
building sites is of paramount importance and 
measures which have the strong possibility of 
assisting in the prevention of accidents should be 
carefully considered. 

In the present case although the first on last off 
policy is solidly entrenched it should take second 
place where safety is concerned. Specifically a 
designated safety officer should be exempt from 
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that policy until the project has reached the point 
where the number of construction employees 
remaining upon the job has fallen below 20. 

I am reinforced in this conclusion as the evidence 
is plain that a person becomes familiar with the job 
he/she is responsible for and potential hazards are 
readily noticed due to familiarity with the job on a 
day to day basis. 

(Page 1002) 
While the Senior Commissioner endorsed the applica- 

tion of an exemption to the policy of "last on first off" 
with respect to safety officers, he dismissed the claim for 
the reinstatement of the employee involved on the 
ground that the Applicant Union had not discharged the 
onus of demonstrating that the employer had acted 
unfairly in effecting the termination. 

In the instant matter the Union stresses that this 
application is not pursued on the basis of any unfairness 
with respect to Mr Fox's termination, but rather that the 
agreement entered into with Multiplex secured an 
establishment of three safety officers for the duration of 
the facets of the Burswood Island Project (i.e. 
Hotel/Atrium, Convention Centre and Exhibition 
Centre) and that to maintain the standard of safety that 
was recognised to be necessary, the initial appointee to 
the position within the Convention Centre, Mr Fox, 
should have been retained in the position until the wind- 
down of the project justified the displacement of one, 
two or all three of the encumbent safety officers. 
Presumably the exception to the policy of "last on first 
off" would continue as between each of the safety 
officers as the rationale for its initial application was 
their particular familiarity and experience on the area of 
the project to which they were appointed. The Union 
seeks to establish the necessity for the continuing 
presence of three safety officers on the Burswood Island 
complex by reference to a number of incidents and 
unsafe work practices which have persisted since Mr 
Fox's termination. 

The Respondent Company maintains that the only 
appointment that was made under the obligations set out 
in paragraph 1 of the "Building Industry Safety Code" 
was that of Mr Kernaghan. As the Company's safety 
officer he was located at the Hotel/Atrium site but 
exercised responsibility over the whole project, including 
the Exhibition and Convention Centres. Messrs Binstead 
and Fox were in the Company's view, worker safety 
representatives or union safety representatives. They 
were in the employ of Multiplex but were paid under 
classifications consistent with their appointments under 
the Building Trades (Construction) Award. The designa- 
tion of Mr Binstead and Mr Fox as safety officers arose 
out of safety incidents which were accompanied by 
industrial action. The Company maintains that it 
accepted their status as safety representatives in line with 
the application of paragraph 2 of the "Building Industry 
Safety Code". 

As to the circumstances in September 1986 which the 
Applicant Union claims resulted in an agreement to 
appoint Mr Fox, the Construction Manager for 
Multiplex states that although the Union did make 
"strong suggestions of a safety officer to each site we 
strongly advised that we have one safety officer" 
(Transcript page 97). It is submitted that the meeting 
concluded with the Union exercising its right to appoint a 
safety representative and the clear distinction being re- 
enforced between an appointment by the Company of a 
safety officer and a workers' or union representative. 

The Company's uncertainty concerning the status of 
Mr Binstead and Mr Fox either as workers' or union 
safety representatives, is not explained. The Construc- 
tion Manager has some recollection of Mr Binstead's 
appointment and considers that he was elected by the 
employees of the subcontractor and that this was 
"carried over" to the engagement with Multiplex. In Mr 
Fox's case the Project Manager in control of the 
Convention Centre states that Mr Fox was always 
referred to as the workers' safety representative, 

although there is no evidence of an election having taken 
place pursuant to paragraph 2 of the "Building Industry 
Safety Code". 

In summary the Company's position is that it has 
continued to fulfil its obligation to have a safety officer 
appointed on the project (Mr Kernaghan) under the 
"Building Industry Safety Code" and has maintained 
the presence of a "safety crew" on the project as is 
required under their agreement with the BLF (Exhibit 1). 
It has pursuant to any understanding or arrangement 
with the Union recognised the workers'/union safety- 
representatives that have been either elected or 
nominated by the Union. It is submitted that nothing in 
these arrangements gives Mr Fox an entitlement to con- 
tinuing employment over and above other employees 
when retrenchments are effected as the project is wound 
down. Indeed it is argued that acceptance of the 
Applicant's claim could have ramifications for the 
industry as a whole. Interference with the policy on 
seniority/retrenchments and of the employers preroga- 
tive to establish manning levels would prejudice the 
operations of building contractors generally. As to safety 
standards on site it is the Company's view that these have 
improved and that adequate control is being exercised 
through the Company's safety officer, the workers' 
safety representative (Mr Hassell) and the safety crew. 

After reviewing the evidence I have concluded that 
there exists an arrangement between the State Secretary 
of the Union and the Managing Director of Multiplex on 
the appointment of safety officers on major projects; 
this was not disputed by the Respondent in the hearing. 
Furthermore, I consider that on balance the appoint- 
ments of Mr Kernaghan and Mr Binstead were 
"negotiated" under this arrangement. Mr Binstead's 
designation as safety officer accommodated the demands 
of the Union to have such an appointee placed in the 
exhibition centre area of the construction complex. He 
performed duties on a full-time basis in the employment 
of Multiplex; he was not required to undertake any other 
tasks apart from those directly related to the duties of a 
safety officer. This role was recognised by the Company 
and his employment continued on this basis from 
approximately November 1985 through to February 
1987. To argue, as indeed the Respondent inferred, that 
Mr Binstead was a full-time workers' safety representa- 
tive is to attribute to the "Building Industry Safety 
Code" a provision that would have more severe ramifica- 
tions for the Building Industry than the issues which are 
now being opposed. Nowhere does that document 
provide that workers' safety representatives are 
employed on a full-time basis exclusively to deal with 
safety. 

I find that Mr Fox's appointment was consistent with 
the arrangement which existed with the Company and 
which had previously been invoked to secure Mr 
Binstead's appointment. The Construction Manager's 
recollection of the meeting in September 1986 confirms 
that three safety officers, Mr Kernaghan, Mr Binstead 
and Mr Fox would have separate areas of responsibility 
on site. The "Building Industry Safety Code" 
specifically provides that the employers' safety officer 
and the workers' safety representatives would regularly 
conduct inspections together. Here the circumstances are 
quite different. Mr Fox was to operate separate from Mr 
Kernaghan and to discharge the responsibilities of a 
safety officer as required under paragraph one of the 
"Building Industry Safety Code". He was not an elected 
representative working in a normal construction job and 
merely participating in monitoring safety standards as a 
function ancillary to his day to day tasks. Mr Fox's 
working arrangements were known and condoned by the 
employer for a period of eight months. 

The fact that Mr Fox may have described himself as 
the "union safety officer'' does not alter the nature of his 
appointment to the full-time position with the Company. 
However, there does appear to have been a lack of 
direction and communication between management and 
the safety officers that were appointed subsequent to Mr 
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Kernaghan. Their responsibilities were to ensure safety 
standards not to directly promote the Union's interests, 
although these would be consistent with the objectives of 
the Company in making the work place safe. It is 
encumbent upon the employer to direct the workmen 
and not to abdicate that duty to the Union. Again, Mr 
Fox's self imposed limitation in the direction of the 
"safety crew" because he was not being paid a leading 
hand allowance does not alter the nature of his appoint- 
ment to the full-time position of safety officer with the 
Company, it merely illustrates the lack of control that 
was exercised by management. 

1 accept that the meeting in September 1986 resulted in 
Mr Fox's appointment as a full-time safety officer with 
Multiplex; it also confirmed an acceptance by the parties 
of an establishment of three safety officers on the 
project. These arrangements were based on a recognition 
that the Burswood Island project functions as three 
separate construction sites for the purposes of deploying 
safety officers to achieve the necessary standards of safe 
work practices. This appears to have been recognised in 
the arrangement for the appointment of safety officers 
on major projects negotiated between the State Secretary 
of the Union and the Managing Director of Multiplex. 

The termination of a safety officer on 1 May, would 
have been contrary to the agreement between the Union 
and the Company if at that time the number of construc- 
tion employees on the Hotel/Atrium site, the Conven- 
tion Centre or the Exhibition Centre, was not below 20 as 
specified in paragraph 1 of the "Building Industry Safety 
Code". I am unable to determine if this was the case on 
the evidence presented, although it would appear from 
the total number of employees in the workforce at that 
time, that there may have been more than 20 construc- 
tion workers employed in each of the work areas, to 
which safety officers had previously been designated. 

With reference to Mr Fox's circumstances, there is 
nothing to conclude that the arrangements for the 
establishment of three safety officers particularised an 
appointment for him that would amount to an assurance 
of continuing employment protected from the applica- 
tion of the policy of "last on first off". Indeed this is the 
position that the Applicant Union recognised and 
argument was submitted along the lines that an exception 
to the retrenchment policy should be invoked because of 
Mr Fox's familiarity with the job. 

The applicant union has taken up the observation 
made by Senior Commissioner Halliwell in matter CR15 
of 1987 (67 WAIG 1001) that: 

. . . although the first on last off policy is solidly 
entrenched it should take second place where safety 
is concerned. 

Whilst the Senior Commissioner expressed the view 
that a designated safety officer should be exempt from 
that policy, I consider that the familiarity with a 
particular job should not be the sole determinate of that 
employee's claim to continuing employment in the 
position. In the interests of establishing the highest 
standards of safety, the best person available should 
discharge the duties of safety officer. On that basis, 
knowledge of a project, a range of experience on various 
sites as a safety officer and the possession of relevant 
licences and tickets become important considerations. 
Just as the existing retrenchment policy takes into 
account seniority with the Company and not just service 
on a particular site, then if safety officers are to be 
exempt from its general application, it may well be that in 
the interests of safety a separate seniority list should 
operate in the same manner for them. 

It is clear that none of these matters were the subject of 
consideration when Mr Fox's appointment was made 
and I am of the view that it would be inappropriate on the 
information before me to impose such a radical 
departure from the general policy of last on first off in 
the circumstances of this case. However an agreement 
does exist between the Union and the Company on an 
establishment of three safety officers on the construction 
sites at the Burswood Island project. If it is found that in 
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line with the provisions of paragraph 1 of the "Building 
Industry Safety Code" that current workforce numbers 
justify the retention of safety officers on each site, steps 
should be taken to bring the contingent of safety officers 
back to the agreed level. The practice has been for a 
mutually acceptable appointment to be agreed between 
the State Secretary of the Union and the Managing 
Director of Multiplex. No doubt Mr Fox's claim for the 
position in the light of his experience and possession of 
relevant licences and tickets shall be taken into account. 

The claim as submitted for arbitration is therefore 
dismissed but an order will issue for the maintenance of 
an establishment of three positions of safety officer 
pursuant to the "Building Industry Safety Code" for 
each of the construction sites at the Burswood Island 
project. 

Appearances: 
Mr S. Billing on behalf of the Claimant. 
Mr T. Dobson on behalf of the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR266 of 1987. 

Between the Australian Builders' Labourers' Federated 
Union of Workers — Western Australian Branch, 
Claimant and Multiplex Constructions Pty Ltd, 
Respondent. 

Order. 
HAVING heard Mr S. Billing on behalf of the Claimant 
and Mr T. Dobson on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That (1) the application with respect to the 
reinstatement of Mr Fox, be dismissed. 

(2) that the establishment of positions of Safety 
Officer pursuant to the provisions of the "Building 
Industry Safety Code" for each of the construction 
sites at the Burswood Island project, be recognised 
where relevant. 

Dated at Perth this 27th day of July 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — Conference Referred. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth; 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 

and 
James Watt (Electrical) Pty Ltd and 

Eglo Engineering Pty Ltd. 
No. CR230 of 1987. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

ELECTRICAL CONTRACTING INDUSTRY 
AWARD No. R22 of 1978. 

Electricians Metal Construction 
Metal Workers 

COMMISSIONER J.F. GREGOR. 
Perth 30th day of June 1987. 

Allowance — new allowance — disability allowance 
Cape Lambert site — environmental impact of 
working with operating plant — allowance granted. 
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Reasons for Decision. 
THE COMMISSIONER: A conference was held before 
the Commission on 29 April and 18 and 26 May 1986 
concerning a dispute between these parties on a claim for 
certain payments to be made for work being performed 
on the Robe River Optimisation Project. The dispute was 
not settled at the conference and was made the subject of 
a memorandum of matters for hearing and determina- 
tion under section 44. The schedule of the reference 
made by the Chief Commission on 2 June 1987 describes 
the dispute in the following terms: 

The Union's claim: 
(1) Site disability allowance of $3.25 for all hours 

worked. 
(2) Two sets of overalls or work pants and work 

shirts, to be replaced on a fair wear and tear basis. 
(3) Supply on employment of one pair of boots to 

be replaced on a fair wear and tear basis and 10 cents 
per hour for the maintenance of safety footwear. 

(4) R & R every 12 weeks. 
(5) Living away from home allowance of $203 per 

week. 
(6) Operative date — from the date of the first 

worker on site. 
The Respondents object to the claim. 

This matter was allocated to the Commission as con- 
stituted for hearing and determination and on 18 June 
1986 inspections took place on-site at Cape Lambert 
followed by a hearing in Karratha. From what was seen 
by the Commission on inspections and said by the parties 
in submissions, the Commission has gleaned the follow- 
ing information concerning the project, the subject of 
the claim. The project is described as the Robe River 
Optimisation Project and involves selected capital works 
at Cape Lambert where performance, reliability or 
throughput of the current plant was limiting the owner's 
capacity to efficiently operate the plant. The work is 
multi-disciplined, but the subject of this claim is 
principally the mechanical and electrical work packages, 
the civil package already being completed. 

In the structural/mechanical upgrade sector of the 
work, the main contract is being undertaken by PHB- 
Weserhutte (Perth) Pty Ltd and Eglo Engineering and 
covers the structural/mechanical work on the coarse ore 
product stacking and reclaiming systems. In particular, 
in the coarse ore conveyor system, the system will be 
upgraded during a four day shut-down by increasing belt 
speed and motor power. That work involves the 
assembly and installation of a new drive assembly 
complete with base reducer pulleys and electric motors, 
modifications to the steel works, installation of conveyor 
belts, together with associated electrical upgrade. The 
existing conveyor C02 is to be upgraded by the installa- 
tion of larger pulley drives and associated work. In 
respect to the new product stack-out system on concrete 
footings which have been placed by the civil contractor, 
there will be erected structural steel work which has been 
fabricated for transfer towers, conveyor take up weight 
and sampling plant. The work includes the replacement 
of the existing SF43/SF44 transfer with a new transfer 
(SF43/SF44/SF45) incorporating an automatic sampling 
plant, a new conveyor SF45 and SF46. With each of these 
conveyors are associated support structures. Another 
major part of the work is the refurbishment and reloca- 
tion of stacker ST46, the work involves the dismantling 
of the existing pellet stacker and the re-erection of it over 
conveyor SF46. To do this work the stacker must be 
thoroughly cleaned and inspected and subject to NDT 
testing for structural integrity. Also included is the 
salvage of major components for re-use and the installa- 
tion and supply of particular items to facilitate the 
refurbishment. Finally, in the structural/mechanical part 
of the contract is the extension of the reclaim system. 
This is done by extension of an existing conveyor SFP187 
to a new SF45/SFP187 transfer tower. The conveyor 
extension is being constructed from conveyor sections 

and fittings salvaged from the underground section of 
another conveyor, together with new sections as 
required. 

The next part of the work is the electrical upgrade. 
This falls within the ambit or scope of works of James 
Watt (Electrical) Pty Ltd. It involves the design, testing 
and installation of modifications, supply and controls 
for upgraded dual drive system on conveyor C01 and the 
upgrade of plant substation No. 3. In this work the 
removal of redundant 6.6 kv cubicles associated with 
obsolete parts of plant has been undertaken. This has 
involved the disconnection of mill drives and excess 
power and cabling cut off. The third part of the contract 
deals with supply, installation and control systems, for 
the stack-out system and for the new conveyors referred 
to in the mechanical and electrical part of the works also 
for the refurbished stacker and transfer towers. The 
work has included modifications to the existing SF43 
conveyor and the disconnection and removal of existing 
power and control cable and the re-installation of 
lighting and control devices and cabling for that work. 
Electrical work is to be done on the reclaim system, 
together with general supply and installation of earthing 
cable, GPO's and welding outlets in the area of the 
stockpile. Finally, there is a contract to upgrade the 
controls on C01 and supply new cabling and control 
devices for the conveyors in that area, to supply PLC 
equipment for the car dumper, car indexer and primary 
crusher, supply and install new cabling for the car 
indexer drives and upgrade associated switch gear 
controls in substation 4. 

All of this work is being undertaken in a working 
plant. For instance, the work is being done in the car 
dumper area and in the coarse ore handling area while 
operations are proceeding, those operations are dirty and 
dusty. Conveyor SF43 runs through the obsolete pellet 
plant which has not operated for some 15 years. The 
recovery parts of the contract have involved electricians 
going into the old plant to retrieve cable and other 
electrical equipment from that area. The new transfer 
tower SF45/43 is in the vicinity of the existing transfer 
station which has been operated live during the course of 
the project. In the areas of conveyor SF44, SFP187 and 
SF46, there are working stockpiles, in fact, stockpiles 
abut the works through these areas. It is said that the area 
is subject to much windborne dust and workers are 
required to wear goggles and other protective equipment 
in the area. The parties advised that the plant has con- 
tinued to operate at all times during the course of the 
project, with exception of the major shutdown of four 
days that will be required to perform the necessary 
modifications to existing conveyors and lift them into the 
new transfer point. 

The first claim is for a site disability allowance of $3.25 
for all hours worked and although Mr Forte addressed 
this issue later in his argument, I intend to dispose of the 
matters seriatum as per the schedule on the memoran- 
dum of matters for determination. In his argument Mr 
Forte drew attention to rates which are paid to perma- 
nent employees of the Company and to a number of 
decisions of the Commission concerning the award of 
site allowances. He obtained support for his argument 
from the evidence of Mr M.W. Smyth. Mr Smyth is a Job 
Steward employed on the works, who has been working 
in the construction industry for 5 Vi years. He was able to 
relate his experience at the Worsley Alumina plant, at Mt 
Newman, Agnew and at the Perth Airport and compared 
with disabilities as he saw them at those areas. He was 
also able to advise the quantum of site allowances paid 
on those jobs. It was his evidence that the site currently 
under discussion is the dirtiest site that he had ever 
worked on. He said it was hot and dusty and windy. He 
described the area of the stockpile as being like a dust 
storm. He gave particular evidence concerning the 
condition of the stacker which was being stripped and 
rebuilt after 16 years of operation and said that there was 
thick coverage of iron ore dust on both it and the 
conveyors. When working in the stockpile area workers 
are required to wear goggles and masks. He said that 
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everywhere a worker went, he was immediately covered 
in dirt and made reference to the pellet plant from which 
a number of cables were recovered. He also mentioned 
the extremely dirty area of the car dumper. 

Mr Forte then moved to address other areas of the 
claim referring the Commission to cases involving the 
issue of overalls and work pants and the supply and issue 
of boots. He also made limited reference to the question 
of rest and recreation leave. 

The submissions of Mr Forte were supported by Mr A. 
Clarke, who appeared on behalf of the Amalgamated 
Metal Workers and Shipwrights Union. Mr Clarke 
explained in detail some of the attributes of the work, but 
more importantly, he drew the essential difference 
between this work and much other construction work by 
saying that the work is not that which construction 
workers normally do, but it is a mixture of complete new 
construction, alteration and replacement in an operating 
plant. It is very dusty and the equipment on which the 
workers have been engaged has been in place from some 
12 to 15 years. 

The argument in rebuttal was presented by Mr T. 
Dobson on behalf of the Respondents. He commenced 
his submissions by indicating that there was no dispute 
concerning the payment of the living away from home 
allowance, hence the issue need not be debated. He then 
turned to address the claim concerning the disability 
allowance and submitted to the Commission in Exhibit 
D2 a list of arbitrated site allowances in the Pilbara 
region. 1 do not intend to review each of those decisions, 
other than to say that there were eight referred to and all 
but one concerned civil works. The case which was 
different involved a decision by Mr Senior Commissioner 
Halliwell in CR811 of 1986, CR877 of 1986 and CR17 of 
1987 and involved the Federated Engine Drivers and 
Firemen's Union, the Amalgamated Metal Workers and 
Shipwrights Union and the Electrical Trades Union v. 
JLV Contractors and Ralph M. Lee on the work on the 
installation of an in-pit crusher and conveyor system at 
Mt Newman. 

I can readily distinguish all of these decisions from the 
instant case in that there is a difference between work 
performed in a live and operating plant and civil works 
which are mainly executed by workers mounted in air 
conditioned equipment. There are other differences 
between mechanical and civil work, but I do not intend 
to catalogue them here. In respect of the decision con- 
cerning the in-pit crusher and conveyor system at Mt 
Newman, it is important to note that the crusher has been 
installed in the pit at Mt Newman away from operating 
areas and it is quite in different circumstances to the 
work viewed at Cape Lambert, the Commission, as con- 
stituted, having inspected both sites. 

In Exhibit D3, Mr Dobson canvassed site allowance 
claims which had been subject to arbitration and which 
had, in the main, been refused. Again, those cases pre- 
dominantly involved in either civil or building works and 
are distinguishable from the work in question in this 
case. 

Argument was then led on the remaining items in the 
claim, the Commission's attention being drawn to the 
previous case law concerning the issue of overalls and 
work clothes. In respect of the third claim, Mr Dobson 
indicated that the electrical workers were already in 
receipt of a six cents per hour maintenance allowance in 
accordance with the provisions of the Electrical Con- 
tracting Industry Award and that the metal trades 
employers, on the other hand, had no objection to the 
issue of a pair of safety boots with replacement on a fair 
wear and tear basis. His basic objection was that the 
workers should have one or another of the entitlements, 
not both. In respect of the claim for rest and recreation 
leave every two weeks, Mr Dobson denied that anything 
other than the award provisions were being applied and 
that the matter should be argued in an award if there was 
change required to the existing entitlements. 

In respect to the date of operation, Mr Dobson, 
indicated that in granting retrospective relief, the 
Commission was limited to the time of the filing of the 
claim, but after obtaining new instructions he later 
advised that his clients agreed that the Commission could 
determine any allowance from the commencement of 
work by the employees involved on the project. 

The issues to be decided in this matter are clear to me. 
The work involved is somewhat unique, it is not done in 
the type of circumstances normally associated with con- 
struction work and to that extent it could not be said that 
the appropriate awards provide adequate compensation, 
for the disability suffered. I have carefully considered the 
decisions which have been placed before the Commission 
concerning the quantum of disability allowances which 
are paid in the area. I accept and respectfully endorse the 
comments of Mr Commissioner Bennett in his decision in 
No. C8352 of 1986 when in determining the allowance to 
be paid to the civil contractors on this project, indicated 
that the "so-called area patterns do not exist currently 
and each project of claim is to be dealt with on its 
merits". It is my view that the disabilities suffered by the 
workers, the subject of this claim, cannot fail but to be 
more severe than those endured by the workers involved 
in the civil disciplines on the project and I therefore 
award an amount of $1.30 per hour for each hour 
worked. 

In respect to part 2 of the claim, there is not sufficient 
argument before me to justify the grant of overalls and 
work pants and that claim is rejected. In respect of claim 
3 the electrical workers are already being compensated in 
accordance with their award and no further order would 
issue. The consent of Mr Dobson that metal workers will 
be supplied appropriate safety footwear on a replace- 
ment basis will be reflected in the Order. In respect to the 
claim for rest and recreation, similarly with claim 2, the 
application is rejected through lack of sufficient 
argument and evidence. Claim 5 has been agreed by 
consent between the parties and as it is in accordance 
with award conditions, need not be reflected in the Order 
to issue out of these matters. Finally, in respect to 
operative date, the Commission has assessed the amount 
of allowance to be paid on an averaging basis and has 
taken into account that workers will be paid from the 
commencement of the job. 

Appearances: 
Mr D. Forte appeared for the Electrical Trades Union 

of Workers of Australia (Western Australian Branch), 
Perth. 

Mr A. Clarke appeared for the Amalgamated Metal 
Workers and Shipwrights Union- 

Mr T. Dobson appeared for the Respondents. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR230 of 1987. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth; Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia, Claimants and James Watt (Electrical) 
Pty Ltd; Eglo Engineering Pty Ltd, Respondents. 

Order. 
HAVING heard Mr D. Forte and Mr A. Clarke on 
behalf of the claimants and Mr T. Dobson on behalf of 
the respondents, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, hereby orders — 

That — 
(1) Notwithstanding the provisions of the 

Electrical Contracting Industry Award 1979 No. 
R22 of 1978 and the Metal Trades (General) Award 
No. 13 of 1965 as amended, employees who are 
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employed by the respondents on the Robe River 
Optimisation Project at Cape Lambert shall be paid 
a site allowance of $1.30 per hour for each hour 
worked. 

(2) Workers employed by Eglo Engineering Pty 
Ltd under the terms of the Metal Trades (General) 
Award No. 13 of 1965 will be entitled to be supplied 
one pair of appropriate safety footwear. 

(3) This Order shall operate from the date the first 
worker, subject of its terms, commenced work on- 
site and shall remain in force until the completion of 
the works. 

Dated at Perth this 30th day of June 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch 

and 
Student Guild, Curtin University of Technology. 

No. CR303 of 1987. 

Accountant University Administration 

COMMISSIONER G.L. FIELDING. 
29th day of July 1987. 

Order. 
HAVING heard Mr G.R. Bartlett on behalf of the Appli- 
cant and Miss P.J. Giles (of Counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
orders — 

That the application be and is hereby withdrawn 
by leave. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 dispute over level of redundancy payment. 

Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch 

and 
Vox Adeon Stores (1984) Limited. 

No. CR786 of 1986. 

CLERKS' (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD. 

Clerks Clerical 

COMMISSIONER S.A. KENNEDY. 
Perth 12th day of June 1987. 

Termination of employment — redundancies — level of 
redundacy payments in dispute — found that, in the 
circumstances, the level of compensation unfair — 
ordered further payments based on age, service, and 
hardship incurred. 

Reasons for Decision. 
THE COMMISSIONER: This application was lodged 
pursuant to section 44 of the Industrial Relations Act 
1979. The matter originally came before the Commission 
as currently constituted by way of a conference. The 
matter not being settled at that conference was referred 
for hearing. The schedule attached to the Memorandum 
of Matter for Hearing and Determination states: 

1. The Applicant union's claim is brought on 
behalf of three of its members, Mr H. Mendelsohn, 
Mrs M. Vaisey and Mrs J. Blaxill — whose contracts 
of employment with the Respondent were 
terminated in August/September 1986. The union 
claims that all three were retrenched as a result of 
reorganisation of the Respondent's business. It 
seeks an order from the Commission that each of the 
named members be paid by the Respondent the sum 
equivalent to two weeks' wages for every year of 
service, such sum to be over and beyond those 
amounts already paid to each on the termination of 
their contracts. 

2. The Respondent denies that the named 
members have been treated unfairly and opposes the 
issuance of any such order. 

At the outset of the proceedings leave was granted to 
the Applicant to delete from the claim that part which 
concerned Mrs J. Blaxill. 

In the course of his submissions Mr Bartlett for the 
Applicant sought, without notice to the Respondent, to 
further amend the schedule insofar as it concerned the 
levels of compensation claimed. In the case of Mr 
Mendelsohn the Applicant sought an increase on the 
original claim by a sum equivalent to three weeks' wages 
and the superannuation payment which would have been 
due had Mr Mendelsohn worked for the Respondent to 
age 65 years. In the case of Mrs Vaisey the Applicant 
sought an increase on the original claim by a sum equiva- 
lent to three weeks' wages with all such compensation to 
be calculated at the rate of $232.21 per week. There was 
no objection by the Respondent to the amendment of the 
schedule in these terms and the matter proceeded on this 
basis. However, in view of the lack of notice to the 
Respondent, the opportunity to make further submis- 
sions on this aspect was extended to it subsequently by 
the Commission. 

It is agreed between the parties that the employment of 
Mr Mendelsohn and Mrs Vaisey was terminated by the 
Respondent because of a reorganisation of its business. 
The business of the cited Respondent, Vox Adeon Stores 
(1984) Limited, was described by Mr Cooke as the retail- 
ing of electrical goods, white goods and furniture 
through a number of outlets, some of which were 
franchised, with a distribution centre at Kewdale and 
headquarters located in Bennett Street, Perth. 

Both Mr Mendelsohn and Mrs Vaisey were handed 
letters of dismissal on the morning of 25 September 1986 
with payment at that time of all entitlements due under 
their contracts of employment, long service payments in 
accord with statutory requirements and payments of one 
week's wages each in lieu of notice as required under the 
relevant award. The letters cited economic factors as the 
reason for making the positions held by them redundant. 
A further sum equivalent to 3.33 weeks' wages, which in 
both cases the Respondent termed a "golden 
handshake", was received by each at the time. 

The main details of Mr Mendelsohn's employment 
and dismissal are as follows: when dismissed he was aged 
59 years and 11 months. He had been employed by the 
Respondent, to all intents and purposes, for a period of 
16 years and seven months. The position he held was that 
of senior clerk in the stock control division at the 
Respondent's head office. Three days prior to his 
dismissal he had returned from a period of paid leave. 

Mrs Vaisey's position was that of a part-time clerk at 
the Respondent's head office. At the time of her 
dismissal she was 40 years old and had been employed by 
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the Respondent for a period of 13 years. Like Mr 
Mendelsohn she had returned to work from a period of 
paid leave in the week she was dismissed. 

There is no question that any employer has the funda- 
mental right to reorganise its business. It may be that 
such a reorganisation leads to redundancies. That effect 
is not ipso facto unfair. However an employer's rights in 
this respect are not unqualified. If it can be demonstrated 
that there has been an unfair exercise of that right then 
the Commission may interfere. 

I note that it appears neither Mr Mendelsohn nor Mrs 
Vaisey was given any prior adequate warning that their 
dismissals were impending or possible. Nor, it appears, 
was there any consideration by the Respondent of the 
length of service of either employee when effecting their 
dismissals. Further, the fact that the dismissals were 
effected so soon after both employees returned from 
paid leave demonstrates a disregard by the Respondent 
of these employees' fundamental right to the oppor- 
tunity to exercise all reasonable options in the organisa- 
tion of their own affairs in the context of their duties and 
entitlements under their contracts of employment. And, 
while the Respondent's submission that its economic 
circumstances were such to warrant the dismissals was 
not seriously contested by the Applicant, there is nothing 
before me which establishes those circumstances were so 
dire as to justify mitigation of the Respondent's 
attendant responsibilities in the exercise of its rights to an 
extent where, for instance, the length of service of 
employees is irrelevant. 

Having considered all before me in this matter I have 
concluded that the Respondent's exercise of its rights was 
in the instances of both Mr Mendelsohn and Mrs Vaisey, 
done so unfairly. 

It remains to consider the question of remedy pursuant 
to section 26 of the Act. That consideration is limited to 
forms of compensation by the fact of redundant 
positions. The Respondent opposes any order for 
compensation on the grounds that both Mr Mendelsohn 
and Mrs Vaisey have already been compensated in the 
form of a sum equivalent to 3.3 weeks' wages. 

Having regard for the length of service of each 
employee, the manner in which the dismissals were 
effected and the evidence of the dislocation and degree of 
hardship which resulted to each, I have concluded that 
this sum is inadequate in both instances. In arriving at 
what I consider to be an appropriate sum I have had 
regard for the age and length of service of both 
employees, the payments already made by the employer 
and recent decisions on redundancy in this jurisdiction. 
In the case of Mr Mendelsohn I have concluded that 
particular hardships resulting from the employer's 
decision should be taken into account insofar as it 
affected his entitlement to superannuation. 

The Respondent will pay to Mrs Vaisey and Mr 
Mendelsohn a sum equivalent to nine weeks' wages 
calculated at the weekly rate applying to their positions at 
the time of dismissal and pay to Mr Mendelsohn a further 
sum equivalent to the amount Mr Mendelsohn would 
have received in superannuation payments, including 
interest had he continued his employment with the 
Respondent to age 65 years, less the contributions to such 
scheme he would have made over that period and based 
on the current level of contributions. 

The parties are directed to confer as to the figures to be 
included in an order in the above terms and to inform the 
Commission of the results within one week. A speaking 
to the minutes will be held subsequently at a time con- 
venient to the parties and the Commission. 

Appearances: 
Mr G.R. Bartlett appeared on behalf of the Applicant. 
Mr P. J. Cooke appeared on behalf of the Respondent. 

67 W.A.I.G. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR786 of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and Vox 
Adeon Stores (1984) Limited, Respondent. 

Order. 
HAVING heard Mr G.R. Bartlett on behalf of the appli- 
cant and Mr P. J. Cooke on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

(1) That the respondent pay to Mrs M. Vaisey an 
amount of $2 089.89 being an amount equivalent to 
nine weeks' wages calculated at the weekly rate 
applying to her position at the time of dismissal. 

(2) That the respondent pay to Mr H. Mendel- 
sohn an amount of $2 834.82 being an amount 
equivalent to nine weeks' wages calculated at the 
weekly rate applying to his position at the time of 
dismissal. 

(3) That the respondent pay to Mr H. Mendel- 
sohn a further sum of $2 867 being an amount 
equivalent to the employer's contributions plus 
interest which Mr Mendelsohn would have received 
as a superannuation payment had he continued 
working until aged 65. 

(4) These amounts should be paid as full and final 
settlement of the claim and within 21 days of the 
date hereof. 

Dated at Perth this 2nd day of July 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR210 of 1987. 

Between Federated Liquor and Allied Industries 
Employees Union of Australia, Western Australian 
Branch, Union of Workers, Claimant and Phoenix 
Hotel, Respondent. 

Order. 
WHEREAS the applicant sought and was granted leave 
by the Commission to withdraw the application, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 14th day of June 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 (9). 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital Service and Miscellaneous, 

WA Branch, 
and 

Water Authority of Western Australia. 
No. CR207 of 1987. 
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GOVERNMENT WATER SUPPLY SEWERAGE 
AND DRAINAGE EMPLOYEES' AWARD 

No. 2 of 1980. 
Government Water Supply, Government Water 
Sewerage and Drainge Authority 
Employees 

COMMISSIONER O.K. SALMON. 
Perth 3rd day of July 1987. 

Site allowance — all employees in city of Perth — 
disabilities — cost of parking — safety of car — 
safety of tools — hostile public — insufficient 
grounds to warrant extra payments — case 
dismissed. 

Reasons for Decision. 
THE COMMISSIONER: This is a matter referred for 
hearing and determination pursuant to section 44 (9) of 
the Industrial Relations Act 1979. The Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous, WA Branch claims "that a 
site allowance should be paid to all employees engaged in 
the City of Perth from Mounts Bay Road to the 
Esplanade. The Union believes that the work is of an 
unusual nature and warrants payment of an allowance of 
$2.00 per hour in addition to the prescribed award rate". 
The claim is opposed by the Water Authority of Western 
Australia. 

To assist me in reaching my conclusions in this matter 
the parties arranged inspections at a number of sites in 
addition to the contentious site area in the City. 

The Union also called a witness who testified to the 
disabilities encountered by employees on the new work. 
These disabilities were the extra costs of car parking, the 
possibility of employees' cars being stolen or broken 
into, tradesmen having to keep tools in their cars for safe 
keeping and having to walk to and from their cars to 
obtain the correct tools for use on a particular job and 
the difficulties encountered when dealing with motoring 
and pedestrian members of an inconvenienced and com- 
plaining public. 

I must say that the testimony of the Union's witness 
did not pass unchallenged. Indeed, in many respects I 
think the cross examination was damaging and overall I 
have reservations about the substantial merit of the 
Union's case. 

I observe that wage rates, and separately expressed 
disability allowances which are only an element of wages 
when all is said and done, though expressed in awards as 
minimum rates and allowances are a measure of average 
disabilities encountered when performing work. But 
average skills and responsibilities are not always 
displayed by employees in the performance of their 
work, nor do they always encounter average levels of 
disabilities. Indeed, with respect to disabilities it is clearly 
the case that employees perform a lot of work where they 
encounter much less than average disabilities although 
they are not paid less than is usual. The point I make 
from my observations, however, is that it is no less open 
to the Authority to claim that a lower level of allowance 
be prescribed for a particular project where disabilities 
are minimal than it is open to the Union to claim a higher 
level of allowance, such as in the present case. 

My point is not to encourage applications from the 
Authority along the lines mentioned, because I do not 
think that such applications would be in either parties 
real interests. 

However, it will serve to emphasise the equity factor in 
the claim. Though I am not altogether convinced of real 
above average disabilities on the City site, I do not 
believe that to refuse the claim would be unfair, bearing 
in mind that in other circumstances the same employees 
will be more than fairly treated. 

Having considered all of the relevant material and 
having had the benefit of inspections and testimony, I am 
of the opinion that in all of the circumstances of this case 
there are insufficient grounds to warrant extra payments 
to employees engaged on the site in question. 

The case will be dismissed. 

Appearances: 
Mr A.R. Beech on behalf of the Applicant. 
Mr K. Richardson on behalf of the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR207 of 1987. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Water Authority of 
Western Australia, Respondent. 

Order. 
HAVING heard Mr A.R. Beech on behalf of the Appli- 
cant and Mr K. Richardson on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be dismissed. 

Dated at Perth this 3rd day of July 1987. 

(Sgd.) O.K. SALMON, 
[U.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — Unfair dismissal. 

The Operative Painters' and Decorators' Union 
of Australia, West Australian Branch, Union of Workers 

and 
Building Management Authority of Western Australia. 

Application No. CR362 of 1987. 

Painters Building 

COMMISSIONER G.J. MARTIN. 
Perth 23rd day of July 1987. 

Termination of employment — Unfair dismissal — 
Engagement of labour — Temporary Employment 
— Restructuring — Reinstatement — Claims 
dismissed. 

Reasons for Decision. 
THE COMMISSIONER: The following matter of dis- 
agreement between the parties had not been resolved by 
conciliation at the conclusion of a conference held 
pursuant to section 44 of the Industrial Relations Act 
1979, on the 15th day of June 1987. 

Whether or not the four painters mentioned 
below were unfairly dismissed and if so that they be 
reinstated by the respondent without any break in 
their continuity of employment. 

J. White 
P. Saville 
L. Cruden 
P. Barras 

That matter of disagreement was allocated to me for 
hearing and determination on the 17th day of June 1987 
and I heard the submissions and evidence of the parties 
on the 26th and 29th days of June 1987 and reserved my 
decision. 
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Despite the amount of documentary material and 
evidence presented to me, the real matter at issue 
between the parties is clearly apparent and becomes a 
determination of the following questions. 

1. Were the contracts of employment of the four 
painters concerned for a short term specified duration? 

and 
2. Notwithstanding that situation, had the respondent 

undertaken to the claimant (and other organisations) 
that persons so employed were to be classified as 
permanent employees and their employment continued 
accordingly? 

The answers to those questions must be examined 
against the background of investigations into, and 
reports upon the operations division of the respondent 
and the initiatives to be implemented as a result thereof. 

In short, all of those actions are directed towards a 
restructuring of the respondent's operations division 
with a view to it becoming more efficient and cost 
competitive in the open market. 

The claimant (and other affected organisations) have 
been actively involved in and consulted upon that process 
in a spirit of positive co-operation. 

In November 1986, the respondent was faced with a 
"cricial work situation" involving the repair and 
completion of schools and other projects which were 
needed to be completed early in 1987. 

It contemplated for that purpose, letting the work out 
to subcontractors, but at meetings held with repre- 
sentatives of the claimant and other organisations 
approval was not achieved for that alternative. 

Instead, it was agreed that there be a joint submission 
made to Government, requesting a discussion on 
manning levels in the respondent's construction 
operations (Exhibit 6). 

In the result, the Honourable Minister for Works by 
memorandum dated the 14th day of November 1986, 
sought from the Honourable Minister for Budget 
Management, approval to employ (amongst other 
tradesmen) "four painters for a maximum period of 10 
weeks" to avoid "the completion of six school projects" 
being critically affected (Exhibit 1). 

That action was reported to a meeting held between 
representatives of the respondent, the claimant and other 
organisations of employees, on that day (Exhibit 7). 

The respondent's requests, in the terms outlined, were 
approved on the 21st day of November 1986 (Exhibit 2). 

Accordingly, the four painters, the subject of the claim 
now before me, were contacted by the respondent or 
each other and engaged during December 1986 and 
January 1987. 

All of those tradesmen had served their apprenticeship 
with the respondent some 18 months beforehand, and 
were terminated at the end of their apprenticeships in 
accordance with the respondent's policy. 

All of the tradesmen are well experienced in the 
painting of school buildings and were unemployed when 
so engaged. 

It is clear from the evidence of those four tradesmen 
and the document they each signed upon engagement 
(Exhibit B) that they were aware that their period of 
employment was for a limited duration, eight weeks or 
so, and at the end of which they would be "put off". 

Before the time came for them to be so "put off", the 
respondent sought approval to retain the four painters 
for a further period of five weeks and that was so 
approved by the Honourable Minister for Budget 
Management on 31 March 1987 (Exhibit 4). 

That information was conveyed verbally to the four 
painters. 

On the 15th day of May 1987, each of the painters was 
advised in writing (Exhibit 5) that their period of 
employment would end at the close of business on Friday 
22 May 1987. 

On the 22nd day of May, as a result of representations 
from the claimant, the painters were given another 
week's work so that the respondent "could finish 
investigations into the possibility of finding additional 
work from other sources" (Exhibit F). 

That possibility did not come to pass and the painters' 
contracts of employment terminated on the 27th day of 
May 1987. 

By letters dated 29 May, as a result of representations 
from the claimant, the painters were given another 
week's work so that the respondent "could finish 
investigations into the possibility of finding additional 
work from other sources" (Exhibit F). 

From all of those events it is quite clear to me that the 
answer to the first question which I have posed is Yes — 
the four painters were engaged for a specific purpose, by 
special permission from the Honourable Minister for 
Budget Management, for the duration of specific 
projects and at the end of which, their contracts of 
employment would come to an end. 

In the context of those findings, there can be no 
suggestion that the four painters were unfairly dismissed. 

However, the final determination of the claims before 
me depends upon the answer to the second question 
which I have posed, namely, was there an agreement or 
arrangement between the parties which overrides all that 
had transpired so far in my recitation of the background 
to the matter of disagreement? 

To answer that question necessitates an examination 
of what has taken place between the parties and others in 
their attempts to keep the respondent's operations 
division afloat and viable. 

The claimant presented extensive material on the detail 
of the meetings held and studies which have been done 
for that purpose. The focus by the claimant on that 
material was the extent to which the organisations were 
committed to a co-operative effort with the respondent 
to maintain its viability, agreement to the consideration 
of a plan for younger workers to replace older workers 
who volunteer for retrenchment (Exhibit J) and a 
proposal it believed would have the effect of all 
"temporary employees" employed by the respondent 
being classified as "permanent employees". 

It is the latter matter, in my view, which led to the 
matter of disagreement between the parties. That is 
evident from the evidence of the four painters, who after 
attending a meeting with other employees and/or a 
meeting of employees which was addressed by repre- 
sentatives of the respondent, drew the conclusion that 
the reference to abolition of the distinction between 
employees being classified as permanent or temporary, 
created for them permanent status. 

Those references arise in the following manner. Item 
10.12 of Exhibit C — A Report on Factors Affecting 
Costs and Productivity of BMA (Building Management 
Authority) Day Labour Construction and Maintenace, 
reads 

10.12 The Government's Major policy statement 
on managing change in the public sector highlights 
that permanent security of employment regardless 
of economic circumstances can no longer be 
sustained. 

Workforce flexibility is therefore both desirable 
and inevitable. The working party believes that the 
distinction between permanent and temporary 
employees serves no purpose and should be 
abandoned. 
(My emphasis) (Exhibit C page 3 8) 

11.2 The working party recommends abolition of 
the permanent/temporary distinction and of agreed 
manning levels; it considers that all employees must 
accept that their security of employment depends on 
the Operations Directorate's competitive success. 
(My emphasis) (Exhibit C page 40) 
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The employees in question took the report of those 
parts of the report as made to the meeting of employees 
by representatives of the respondent to mean that 

There is not going to be any longer, temporaries 
and permanents and everyone is going to become 
just under the one thing. 

Further, the claimant believes that some employees 
previously classed as temporary employees have been 
retained in employment as "permanent employees". 

In reply, the respondent traced the history of events 
arising from the perceived need to restructure its 
operations and told me that "the working party is 
working on a means of offering a severance package, a 
redeployment package and various other options to 
employees to enable us to reduce the numbers in the short 
term". 

Until that was completed and in place the replacement 
of older employees by younger employees could not be 
implemented. 

As to the question of the elimination of the terms 
"permanent employees" and "temporary employees" 
contained in the "Report" (Exhibit C) the respondent 
explained that it was not to be read or understood as 
explained by the claimant's witnesses but that 

Our intention was not to state that temporary 
employees would be permanent but to state that 
permanent employees in future could not regard 
themselves as being permanent — that in fact their 
employment will depend strictly on the ability of us 
to win work and therefore if there was no work there 
would be no employment. 

. . . employees must understand that there is no 
such thing as permanent employment . . . That is 
what is meant to be said and to enable us to get that 
message over we had to say that there could be no 
expectation of continuity of employment on any 
basis other than availability of work. 

(Transcript notes of proceedings p. 104) 
The respondent also referred me to a Memorandum of 

Agreement executed between it, the claimant and other 
organisations of employees on the 12th day of December 
1985 (Exhibit A) and which provides in its preamble 

For the purpose of this Agreement, permanent 
and temporary employees are defined as follows: 

Permanent Employees shall mean an employee 
who is appointed to and occupies a permanent item 
as determined in the established minimum manning 
levels. 

Temporary Employees shall mean an employee 
who is not appointed to or who does not occupy a 
permanent item in the established minimum 
manning levels and whose continuity of employ- 
ment is subject to the availability of work within the 
Authority. 

(Exhibit A page 11) 
From all of the material directed by the parties to this 

aspect of the matter of disagreement I find that firstly, 
the respondent did not act contrary to the Memorandum 
of Agreement (Exhibit A) referred to above as the 
employment of the painters concerned was subject to the 
availability of work within the Authority and they were 
clearly temporary employees by definition of that 
agreement. 

Secondly, those painters clearly misunderstood those 
parts of the "Report" (Exhibit C) and its references to 
the abolition of the terms "permanent and temporary 
employees" and the effect of that proposed action upon 
them, in that those references relate solely to the 
elimination of the concept of permanent employment 
and in no way can be said to mean that all temporary 
employees do or will become "permanent employees". 

Thus my answer to my second question I find to be — 
No — the respondent had not undertaken that persons 
employed on a temporary basis would become 
permanent employees and it did not act contrary to any 

agreement or report in terminating the contracts of 
employment of the painters concerned when the work for 
which they were engaged was completed. 

Accordingly, the claims for reinstatement made on 
their behalf will not be allowed and the matter of 
disagreement is determined by an Order of Dismissal. 

Appearances: 
Mr J.M. McAuliffe appeared on behalf of the 

claimant. 
Mr M. Beros appeared on behalf of the respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR362 of 1987. 

Between the Operative Painters' and Decorators' Union 
of Australia, West Australian Branch, Union of 
Workers, Claimant and Building Management 
Authority of Western Australia, Respondent. 

Order. 
HAVING heard Mr J.M. McAuliffe on behalf of the 
claimant and Mr M. Beros on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the claims herein be dismissed. 

Dated at Perth this 23rd day of July 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The West Australian Timber Industry Industrial Union 
of Workers, South-West Land Division 

and 
Bunnings Bros Pty Limited. 

No. CR409 of 1986. 

TIMBER WORKERS AWARD 
No. 36 of 1950. 

Saw Doctors Timber 

COMMISSIONER O.K. SALMON. 
Perth 7thdayof July 1987. 

Protective clothing — claim by saw doctors for overalls 
— provided in metropolitan area — not provided in 
south west region — claim granted. 

Reasons for Decision. 
THE COMMISSIONER: Having heard the testimony 
called by the union, I am satisfied that the main factor 
relied upon in the union's case is that overalls for 
employees in saw shops in country timber mills are pro- 
tective clothing. On this basis, the union claims that 
overalls should be supplied and maintained by the 
company free of cost to employees just as any other item 
of protective clothing is supplied. 

All the evidence allows the conclusion that overalls are 
overwhelmingly the clothing preferred by employees in 
saw shops. In saying this, I note the testimony of the 
union organiser was that overalls are supplied to 
tradesmen by two other companies in the south west. 
This testimony tends to support the conclusion as being 
applicable to the whole of the industry in the south west 
region. 
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Perhaps it is the case that within the company's 
operations it has done nothing that has contributed to 
the result I have described, but notwithstanding this 
possibility, I think it would be wrong to disregard the 
combined wisdom of the employees concerned in 
promoting by their choice a standard of industrial 
clothing which, among other things, protects them from 
the hazards daily associated with the tasks they 
perform. 

Furthermore, it is no case to say that overalls should 
not be supplied as protective clothing because the 
testimony of the union's witnesses does not show they 
regularly suffer injuries from the hazards they say they 
encounter in their work. Indeed, it is more likely that 
they do not have a record of injuries simply because they 
have always worn overalls to protect themselves from the 
hazards they have described. 

Moreover, it is a fact of industrial life that standards of 
safety in industry are constantly being revised. Legisla- 
tion currently being finalised in Parliament on the 
subject and regular mention of the subject in the media 
serve to emphasise the obligations on employers and 
employees alike in observing and promoting the highest 
practical standards for eliminating hazards and pre- 
venting injuries in the workplace. In this context it is a 
realistic and just proposition that overalls having become 
the standard form of industrial clothing for saw doctors 
and filers in saw shops in country timber mills now be 
accepted as being principally and commonly worn by 
those employees as protective clothing. 

With regard to the arguments raised on the wage fixing 
principles, I think the appropriate principle to apply is 
entitled "Conditions of Employment". What I am 
bound to consider is the cost implications of the decision 
I am about to make. In this respect it is the probability of 
flow-on occurring as a result of my decision that is 
important, not the mere possibility of a flow-on. 
However, given that the evidence is peculiar to the classes 
of employees on whose behalf this case is brought, the 
probability of the result being flowed-on to other 
classifications of employees is extremely remote. 

It is likely the union will make a claim on behalf of saw 
doctors and filers employed by other timber companies 
in the south west, but as I have already observed two of 
these companies already supply overalls; therefore, it 
appears that a claim by the union even if granted will not 
be cost prohibitive. 

In my opinion my decision in this case is not contrary 
to the wage fixing principles. 

The parties will receive a draft declaration in the form 
of minutes. They are asked to inform me if they wish to 
speak to the minutes of the decision. If so a date will be 
fixed for this purpose. If not the declaration will formally 
issue with today's date. 

Appearances: 
Mr M. Loader on behalf of the claimant. 
Mr J. Uphill on behalf of the respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR409 of 1986. 

Between the West Australian Timber Industry Industrial 
Union of Workers, South-West Land Division, 
Claimant and Bunning Bros Pty Limited, 
Respondent. 

Declaration. 
HAVING heard Mr M. Loader on behalf of the claimant 
and Mr J. Uphill on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 do hereby 
declare as follows — 

That it is fair and reasonable that Bunning Bros 
Pty Limited supply and maintain overalls free of 

cost as items of protective clothing to be worn by 
employees engaged in saw shops in the company's 
south west timber mills and in the grinding shop at 
the Manjimup production centre. 

Dated at Perth this 7th day of July 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR261 of 1987. 

Between Swan Portland Cement, Applicant and Trans- 
port Workers Union, Industrial Union of Workers, 
WA Branch, Respondent. 

Order. 
HAVING heard Mr J. Birman on behalf of the Appli- 
cant and Mr J.A. Long on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 8th day of July 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

United Timber Yards, Sawmills and Woodworkers 
Employee's Union of Western Australia 

and 
Amalgamated Timber Products. 

No. CR128 of 1987. 

TIMBER INDUSTRY 1974. 
Labourer Timber 

COMMISSIONER O.K. SALMON. 
Perth 1st day of July 1987. 

Unfair dismissal — Grounds of misconduct — insub- 
ordination — assault by supervisor — claim for 
compensation — dismissal found to be wrongful — 
compensation granted. 

Reasons for Decision. 
THE COMMISSIONER: Terry Steven Whistler is a 
youth 17 years of age who was employed as a labourer by 
Amalgamated Timber Products. He was summarily 
dismissed from his employment on 3 March 1987 on the 
grounds of misconduct allegedly taking place on the 
morning of Saturday 28 February. Principally, the 
reasons for the dismissal is Whistler's insubordination to 
Vincenzo Guerrini, the supervisor in the soft wood shed. 
But Ronald John Gillman, the company manager and 
the person who dismissed Whistler, also explained that 
he was satisfied that Whistler was influenced by alcohol 
when the incident occurred. 

The United Timber Yards, Sawmills and Wood- 
workers Employees' Union claims that Whistler was 
unfairly dismissed. The Union claims that what may 
appear to be misconduct on Whistler's part is really 
excusable conduct because it was a reaction to strong 
provocation from Guerrini. Furthermore, the Union 
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contends that the unfairness of the dismissal is com- 
pounded because Whistler was judged by Gillman in his 
absence on the basis of information advanced by 
Guerrini alone. 

On the morning in question Whistler and Guerrini 
were working in the soft wood shed making up bundles 
of pine timber. The bundles were wrapped in plastic 
sheeting and are bound with straps that are put in tension 
with a hand operated machine used for this purpose. 
Apparently, Whistler had wrapped one bundle with 
plastic sheeting one foot short of the length of the 
timber. The result would have been that the timber be 
exposed to rain when stacked in the open and it might 
have been rendered unsatisfactory for sale. Guerrini 
enquired of Whistler why he had so wrapped the bundle, 
whereupon Whistler told him what he could do in no 
uncertain terms. Whistler then discarded the tensioning 
machine and left the shed. Guerrini followed and a short 
distance from the entry to the shed, in the open, he 
caught Whistler about the neck and shoulder region. 
Whistler then fell to the ground. 

The foregoing description of the incident is accurate 
enough for the purpose of putting it into perspective, 
although the accounts of both men concerning the 
motivating facts are conflicting as are their accounts of 
the assault. Guerrini claims that Whistler was influenced 
by alcohol; in fact, that he had admitted this earlier and 
that he had been told that he should leave the work place 
because he was dangerous while in an alcoholic state. 
Guerrini also says that he made his enquiry in an 
ordinary way and that after he was told what to do, 
Whistler threw down the machine and ran from the shed. 
Whistler claims that he had difficulty working with 
Guerrini because he had been taught to do things 
differently to the way Guerrini expected him to work. In 
Whistler's opinion Guerrini was aggressive and rude and 
he deserved the reaction he received. Whistler also claims 
that he walked from the shed and that the assault upon 
him consisted of a blow to his neck with an open hand 
and a blow to his back with a closed fist. 

The fundamental question in this case is whether it is 
more likely than not that Whistler's conduct towards 
Guerrini shows that the employment relationship 
between Whistler and the Company has irretrievably 
broken down. However, the burden of showing the 
necessary likelihood lies on the Company. 

I think it would be wrong to expect to find an answer 
to the question just posed in the conflicting testimony 
concerning the events that took place in the shed. Indeed, 
in other respects there are two unchallenged aspects of 
Whistler's testimony that have a direct bearing on this 
question and they should be dealt with now. 

Whistler arrived at the yard late on the morning in 
question and he reported directly to the leading-hand to 
explain why. It is highly unlikely that he would have been 
permitted to commence work if he had showed signs of 
being drunk, or even if his breath smelt of liquor. 
Furthermore, after the incident had taken place Whistler 
went to the leading-hand asking to be employed at some 
place other than the soft wood shed. He was then put to 
work at another place in the yard until the normal 
midday finishing time and he reported for work as usual 
the next ordinary working day, 3 March. 

In my opinion, what these facts show is not that 
Whistler intended to repudiate his contract of service, 
but that he was not prepared to complete the remaining 
part of the Saturday morning shift with Guerrini. 

Lest it be protested that I have missed the point, that 
the Company's authority reposed in Guerrini and a 
refusal to work with him was a repudiation of the 
Company's authority, I do not accept that as a valid 
argument. Guerrini's whole case rests on the assertion 
that Whistler's alcoholic state made him a danger at 
work and unmanageable. But as I have already said, the 
leading-hand did not consider Whistler unfit for work 
when he reported on the morning in question. Further- 
more, having learned of the incident, and after being 
approached again by Whistler, the leading-hand would 

surely have satisfied himself of Whistler's fitness to 
continue at work, albeit in a different part of the yard. 

Some emphasis was placed on the fact that Guerrini 
was a supervisor. This title is apt to convey that he 
occupied a higher position of authority than other more 
reliable statements during testimony allow. For example, 
Whistler thought Guerrini was a labourer. I thought his 
testimony on this point was ingenuous and convincing. 
Guerrini explained that only he and Whistler worked in 
the soft wood shed. That being the case Guerrini did not 
even qualify as a leading-hand [see Clause 29 (31) of the 
Timber Yard Workers' Award No. 11 of 1951 (63 WAIG 
123) where it will be seen that a leading-hand is an 
employee in charge of more than three other employees]. 
The impression I have is that the leading-hand was the 
Company's senior man in charge of the yard on the 
morning of 28 February; and that by his approach to the 
leading-hand after the incident Whistler did all that he 
believed he should do to protect his job. Indeed, in my 
opinion, by going to the leading-hand Whistler tended to 
confirm his belief that Guerrini was a labourer. 

Guerrini also went after Whistler and assaulted him. 
Even if I accept that there were no blows to Whistler in 
the assault, it was still an unnecessary and in the circum- 
stances, unforgiveable act on the part of a more senior 
employee. Guerrini said that Whistler tripped because he 
was drunk. I do not accept that and the fact remains that 
Whistler fell to the ground. If he was not injured he could 
have been and Guerrini proved himself to be a physically 
aggressive and dangerous man in the work place. 

I have no doubt at all that Guerrini was genuinely sorry 
for his assault on Whistler. His testimony was that after 
he had spoken to police he asked Whistler to return to 
work in the soft wood shed and I believe him. But I 
cannot discount his actions for in my opinion they are 
reasonable grounds for Whistler's refusal to work with 
him, until finishing time on 28 February at least. 

I say that without forgetting that Whistler had not 
performed an important task properly and that his 
failure to do so was the trigger for the incident. His 
failure to perform the task properly remains 
unexplained, although it is possible that it was not done 
properly for reasons beyond his control. However, this 
failure is one of only two work related faults in 
Whistler's record of 18 months as a good junior 
employee of the Company and the other fault was satis- 
factorily explained. 

Furthermore, I must take Guerrini's assault on 
Whistler into account in assessing the force of Whistler's 
testimony on the point of Guerrini's generally aggressive 
nature and that he was difficult to work with. I think the 
fact of the assault sufficiently makes the point. 
Accordingly, I also think that it is likely that he was not 
prepared to accept an explanation from Whistler about 
the task not properly completed, and that he invited 
Whistler's reactions in the shed. 

Having considered all of the evidence in this case, I am 
satisfied that Whistler was wrongfully dismissed. I am 
also of the opinion that he received less than a fair go all 
round as a result of not being given the opportunity to 
state his case or have the Union secretary state a case to 
Mr Gillman before the decision to dismiss him was made. 

The remaining question is the relief I should grant to 
Whistler in this case. He testified that he did not wish to 
return and I believe that he is due some measure of 
compensation. However, it is plain that compensation 
has not been discussed by the parties and I think that 
rather than me fixing an amount at this stage the parties 
should be allowed the opportunity to reach an agreement 
on the amount between themselves. When the parties 
inform me of the amount of compensation they have 
agreed upon I will issue an order reflecting their 
agreement. 

If I am not informed of an agreement within 14 days I 
will make an order specifying an amount of compensa- 
tion that I believe to be appropriate. 
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Appearances: 
Mr S. Billing appeared on behalf of the United Timber 

Yards, Sawmills and Woodworkers Employees' Union 
of Western Australia. 

Mrs P.E. Bentley and Mr S.J. Kenner appeared on 
behalf of Amalgamated Timber Products. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

United Timber Yards, Sawmills and Woodworkers 
Employees' Union of Western Australia 

and 
Amalgamated Timber Products. 

No. CR128 of 1987. 

TIMBER INDUSTRY 1974. 

COMMISSIONER O.K. SALMON. 
Perth 24th day of July 1987. 

Supplementary Decision. 
THE COMMISSIONER: Mr Whistler explained that he 
did not wish to be re-employed because he thought he 
would only last about a week before a similar incident 
would arise and that his service would be terminated 
again (transcript page 12). But whatever his view, it was 
for me to decide on all of the evidence before me whether 
an order for his re-employment should have been made 
or not. 

In this respect I observe that at page 4 of my Reasons 
for Decision I have said that Mr Guerrini was genuinely 
sorry for his assault on Mr Whistler. Therefore I am far 
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from convinced that any bitterness that surrounded the 
incident could not have been overcome if I had ordered 
Mr Whistler's re-employment. 

Apparently Mr Whistler did not value his employment 
so highly as to think that he ought to insist on being re- 
employed in the event that I found that he was unfairly 
dismissed. 

Furthermore, he was not without the benefit of his 
union's advice in this issue and I think I would be acting 
unconscionably if I did not take his election into account 
in fixing compensation in this matter. 

In the final analysis I have decided that Mr Whistler 
should be awarded compensation equal to two weeks' 
wages and an order requiring the respondent to pay him 
this amount will be made. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR128 of 1987. 

Between United Timber Yards, Sawmills and Wood- 
workers Employees' Union of Western Australia, 
Applicant and Amalgamated Timber Products, 
Respondent. 

Order. 
HAVING heard Mr S. Billing on behalf of the Applicant 
and Mr S.J. Kenner on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Amalgamated Timber Products pay Mr 
T. Whistler the sum of $263.90. 

Dated at Perth this 24th day of July 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

CONFERENCES — Notation of — 

NUMBER — 
PARTIES COM- 

MISSIONER 
DATE MATTER RESULT 

Amalgamated Metal 
Workers Union 

Dampier Salt 
(Operations) 
Pty Ltd 

C234of 1987 
Gregor C. 

06/05/87 
19/05/87 

Dispute re: Award 
Negotiations 

Concluded 

Amalgamated Metal 
Workers Union 

EPT/Fochi Joint 
Venture 

C408 of 1987 
Collier C.C. 

30/06/87 Dispute re: Log of 
Claims 

Concluded 

Amalgamated Metal 
Workers Union 

F. Baguley and Co C421 of 1987 
Halliwell S.C. 

No 
conference 

held 

Dispute re: Occupational 
Superannuation 

Withdrawn 

Amalgamated Metal 
Workers Union 

T. O'Conner and Son C801 of 1986 
Negus C. 

20/11/86 Dispute re: Time and 
Wages Record 

Concluded 

Amalgamated Metal 
Workers Union 

West Australian 
Newspapers Limited 

C259 of 1987 
Negus C. 

20/05/87 Dispute re: Terms and 
Conditions of 
Employment 

Concluded 

Association of Draughting, 
Supervisory and 
Technical Employees 

Mt Newman Mining 
Co Ltd 

C367 of 1987 
Gregor C. 

07/07/87 Withdrawl of Ceasing 
Wage Reductions 

Concluded 

Australasian Society of 
Engineers, Moulders and 
Foundry Workers 

State Energy 
Commission 

C238 of 1987 
Salmon C. 

12/05/87 Dispute re: Payment of 
Silicon Allowance 

Referred 

Australian Workers Union Goldsworthy Mining 
Ltd 

C909 of 1987 
Gregor C. 

13/03/87 
16/03/87 

Dispute re: Payment of 
Overtime for Track 
Gang 

Concluded 

Australian Workers Union Minpro Pty Limited C304 of 1987 
Gregor C. 

22/06/87 Strike over dismissal of 
a worker 

Withdrawn 

Bakers, Pastrycooks and 
Confectioners Union 

Thomas Beidermann C393 of 1987 
Salmon C. 

09/07/87 Dispute re: Unfair 
Dismissal/Long Service 

Referred 

Leave 
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NUMBER — 
PARTIES COM- DATE MATTER RESULT 

MISSIONER 

Builders Labourers Esselmont and Sons C423 of 1987 No Dispute re: Site Withdrawn 
Federation Halliwell S.C. conference 

held 
Allowance 

Builders Labourers Interstruct Pty Ltd C279 of 1987 03/06/87 Dispute re: Site Referred 
Federation Coleman C. Allowance 

Building Labourers Master Builders C342 of 1987 09/07/87 Dispute re: Rates of Pay Concluded 
Federation Association Martin C. 

Construction, Mining and Fremantle Port C370 of 1987 06/07/87 Dispute re: Payment of Concluded 
Energy Workers Union Authority Martin C. Telephone Allowance 

Construction, Mining and Hamersley Iron C396 of 1987 25/06/87 Dispute re: Inspection Referred 
Energy Workers Union Pty Ltd Coleman C. work at Dampier 

Power Station 
Construction, Mining and Mt Newman Mining C359 of 1987 24/06/87 Dispute re: Suspension of Concluded 

Energy Workers Union Co Ltd Gregor C. an Employee 
Electrical Trades Union IBI Industries C334 of 1987 15/06/87 Dispute re: under- Concluded 

Negus C. payment of wages 
Electrical Trades Union West Australian C121 of 1987 09/03/87 Bans in support of claim Referred 

Government Rail- Salmon C. for wage increase 
ways Commission 

Federated Clerks Union WA Newspapers C270 of 1987 No Dispute re: Possible Withdrawn 
Limited Negus C. conference 

held 
Redundancies 

Fire Brigade Employees Western Australian C372 of 1987 22/06/87 Re-examination of an Concluded 
Union Fire Brigades Board Martin C. employee 

Liquor Industry Employees Nationwide Food C553 of 1987 26/11/85 Dispute re: Log of Concluded 
Union Service Pty Ltd Negus C. 29/11/85 Claims 

and Others 14/01/86 
Meat Industry Employees Action Food Barns C537 of 1986 25/09/86 Dispute re: Log of Concluded 

Union (WA) Ltd Gregor C. Claims 
Meat Industry Employees E.G. Green and Sons C587 of 1986 No Dispute re Rates of Withdrawn 

Union Gregor C. conference Electric Wizard Knife 
held Operators 

Meat Industry Employees Metro Meat — C789 of 1986 11/11/86 Dispute re Slaughtering Concluded 
Union Katanning and Gregor C. 12/12/86 Duties 

Albany 
Meat Industry Employees Metro Meat — C340 of 1987 23/06/87 Refusal to pay workers Concluded 

Union Albany Gregor C. during Power Strike 
Meat Industry Employees Reg Russell and Sons C369 of 1987 22/06/87 Dispute re: Unfair Referred 

Union Pty Ltd Gregor C. Termination 
Meat Industry Employees Watsons Food (WA) C368 of 1987 03/07/87 Dispute re: Unfair Concluded 

Union Gregor C. Termination 
Meat Industry Employees Windsor Foods C367 of 1987 03/07/87 Dispute re: Wages Concluded 

Union Pty Ltd Gregor C. 
Miscellaneous Workers Country High Schools C399 of 1987 06/07/87 Dispute re: Payment for Withdrawn 

Union Hostels Authority Negus C. Public Holidays 
Miscellaneous Workers Education C402 of 1987 09/07/87 Dispute re: Non-Payment Withdrawn 

Union Department Martin C. of Wages 
Miscellaneous Workers Hill View Nursing C764 of 1986 06/11/86 Dispute re: Dismissal of Concluded 

Union Home Negus C. a Worker 
Miscellaneous Workers Hon Minister for C919 of 1986 13/01/87 Dispute re: Dismissal of Concluded 

Union Education Negus C. a Worker 
Miscellaneous Workers Hospital Laundry C378 of 1987 06/07/87 Dispute re: Failure to Withdrawn 

Union and Linen Service Negus C. appoint employee 
of WA 

Miscellaneous Workers Integrated Health C294 of 1987 01/07/87 Dispute re: Payment of Concluded 
Union Care Pty Ltd Negus C. Shift Loadings 

Miscellaneous Workers Jenny Craig Weight C240 of 1987 06/07/87 Dispute re: Redundancy Withdrawn 
Union Loss Centre Negus C. 

Miscellaneous Workers Smileys Child Care C225 of 1987 19/05/87 Dispute re: Hours of Concluded 
Union Centre Negus C. 04/06/87 Work 

Miscellaneous Workers State Energy C398 of 1987 14/07/87 Dispute re: Overtime Referred 
Union Commission Salmon C. Bans 

Miscellaneous Workers Water Authority of C430 of 1987 24/07/87 Dispute re Payment of Referred 
Union Western Australia Salmon C. Wages 

Operative Painters and Australian Ship- C831 of 1986 27/11/86 Dispute re: Refusal to Concluded 
Decorators Union building Industries Negus C. Reinstate Worker 

(WA) Pty Ltd 
Printing and Kindred Government Printer C752 of 1986 28/10/86 Dispute re: Bans on Concluded 

Industries Union Negus C. 30/10/86 Overtime 
Printing and Kindred Nationwide News C468 of 1985 27/09/85 Dispute re: Definition Concluded 

Industries Union Pty Ltd Negus C. 04/10/85 of Hard Copy 
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NUMBER — 
PARTIES COM- 

MISSIONER 
DATE MATTER RESULT 

Printing and Kindred 
Industries Union 

Nationwide News 
Pty Ltd trading as 
Sunday Times 

C485 of 1987 
Martin C. 

23/07/87 
30/07/87 

Hourly rates of pay on 
weekend penalty rates 

Concluded 

Printing and Kindred 
Industries Union 

West Australian 
Newspapers Limited 

C46 of 1986 
Negus C. 

18/02/86 Dispute re-. Transfer of 
Employee 

Concluded 

Printing and Kindred 
Industries Union 

West Australian 
Newspapers Limited 

C421 of 1985 
Negus C. 

30/09/85 
09/10/85 
14/10/85 
22/10/85 

Dispute re-. Use of Page 
View Terminals 

Concluded 

Prison Officers Union Hon Minister for 
Prisons 

C43 of 1987 
Negus C. 

22/02/87 Dispute re Advertising 
of vacant positions 

Concluded 

Antonia Romito Arnotts Mills and 
Wares 

C344 of 1986 
Negus C. 

09/06/86 Dispute re: Long 
Service Leave 

Concluded 

Royal Australian Nursing 
Federation 

Goldsworthy Mining 
Ltd 

C329 of 1987 
Gregor C. 

11/06/87 Dispute re: Dismissal of 
a Worker 

Referred 

Royal Australian Nursing 
Federation 

Hon Minister for 
Health 

C347 of 1987 
Negus C. 

23/06/87 Dispute re: Transfer of 
an Employee 

Concluded 

Royal Australian Nursing 
Federation 

Hon Minister for 
Health 

C346 of 1987 
Negus C. 

23/06/87 Dispute re: Transfer of 
an Employee 

Concluded 

Royal Australian Nursing 
Federation 

Silver Chain Nursing 
Association (Inc) 

C365 of 1987 
Negus C. 

10/06/87 Dispute re: Dismissal of 
a Worker 

Concluded 

Seamen's Union of 
Australia 

BHP Steel 
International Ltd 
Hethering 
Wesfarmers 
Shipping and Others 

C392 of 1987 
Martin C. 

23/06/87 
26/06/87 

Bans of berthing of 
vessels at BHP jetties 

Referred 

Shop, Distributive and 
Allied Employees 
Association 

Action Food Barns 
(WA) Pty Ltd 

C443 of 1987 
Salmon C. 

17/07/87 Dispute re: Strike Referred 

Shop, Distributive and 
Allied Employees 
Association 

G.J. Coles/Myer C429 of 1987 
Salmon C. 

17/07/87 Dispute re: Working 
Conditions 

Referred 

Transport Workers Union Barry Hind trading as 
Transport Hire 
Service 

C439 of 1987 
Martin C. 

22/07/87 Dispute re: Award 
Conditions 

Concluded 

Transport Workers Union McLean Sawmills 
(1966) Pty Ltd 

C428 of 1987 
Martin C. 

No 
conference 

held 

Dispute re: Award 
Conditions 

Withdrawn 

Transport Workers Union Statewide Removals 
and Storage 

C375 of 1987 
Martin C. 

30/06/87 Dispute re: Dismissal of 
a Worker 

Withdrawn 

CORRECTIONS — 

STATE ENERGY COMMISSION OF WA 
USE OF CONTRACTORS AGREEMENT 

May 1987. 

WHEREAS an error occurred in the abovementioned 
Agreement, published in the Western Australian 
Industrial Gazette on 24 June 1987, Volume 67, Part 1, 
page 970; the following correction is made; 

Delete Clause 3 and insert in lieu the following:— 
3. Before any new contract is let, the SECWA is 

to provide union representatives with all relevant 
information in sufficient time for discussions to take 
place prior to the contract being let. 

If after these discussions it is not possible to reach 
agreement about the use of contractors, the matter 
will be referred to a mutually agreed arbitrator. 

Dated at Perth this 31st day of August 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C335 of 1987. 

Between Newmont Australia Limited, Applicant and the 
Australian Workers' Union, West Australia 
Branch, Industrial Union of Workers and Others, 
Respondents. 

Correcting Order. 
WHEREAS an error occurred in Order No. C335 of 1987 
issued on the 29th day of June 1987, pursuant to section 
44 (8) (a) of the Industrial Relations Act 1979, and other 
powers therein, the Commission, pursuant to the powers 
conferred on it under the said Act hereby orders that the 
following correction be made:— 

In Clause 4.—Definitions, subclause (3) should 
read:— 

(3) "The fund" means The Telfer Goldmine 
Occupational Superannuation Fund. 

Dated at Perth this 16th day of July 1987. 

K. SCAPIN, (Sgd.) J.F. GREGOR, 
Registrar. [L.S.] Commissioner. 
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"VEHICLE BUILDERS AWARD" 
No. 9 of 1971. 

WHEREAS an error occurred in the copy of the 
"Consolidation by the Registrar", of the Vehicle 
Builders Award No. 9 of 1971, published in the Western 
Australian Industrial Gazette on 28 August 1985, 
Volume 65, Part 2, Subpart 2, page 1620, the following 
correction is made — 

Delete Clause 33 1 (b) (i) and insert in lieu the 
following:— 

an apprentice shall be paid per week a percentage 
of $29.30 being the percentage which appears 
against his age in subclause (2) of Clause 9.—Wages 
of this award. 

Dated at Perth this 6th day of August 1987. 

MR K. SCAPIN, 
Registrar. 

PROCEDURAL DIRECTIONS 
AND ORDERS — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 475 of 1987. 

Between Central Norseman Gold Corporation Limited, 
Applicant and Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and the 
Federated Engine Drivers' and Firemen's Union of 
Workers of Western Australia, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 23rd day of July 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 484 of 1987. 

Between Corporate Property Services Pty Ltd, Applicant 
and Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch, Respondent. 

Order. 
HAVING heard Mrs P.E. Bentley on behalf of the appli- 
cant and Mr J. McGinty on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by 
consent — 

That the disputes procedure described in the 
following schedule should apply to the applicant 
and its employees, employed at the Worsley 
Aluminium Refinery. 

Dated at Perth this 2nd day of July 1987. 

Schedule. 
Disputes Procedure — Applicable to Corporate 

Property Services and its Employees at the 
Worsley Alumina Refinery. 

In the event of any domestic dispute the procedure set 
out below shall be followed:— 

(1) Any issue shall first be discussed between the 
employee and the supervisor. At the employee's option 
the shop steward may be present. 

(2) If not settled the issue shall be submitted by the 
shop steward or the Union organiser to the Joint 
Managing Director, Mr Knee. 

(3) If not settled at this stage, the matter shall then be 
formally discussed between the Union Secretary, and Mr 
Knee. 

(4) If not settled at this stage, the matter shall then be 
submitted to the Industrial Relations Commission for 
resolution. 

(5) Until the issue is determined in accordance with the 
above procedure, work shall continue normally. All 
parties, the Company, the Union and the employees, 
shall take all possible action to settle any dispute within 
seven days of notification of the dispute to Mr Knee. 

(6) No party shall be prejudiced as to final settlement 
by the continuance of work in accordance with this 
procedure. 

(7) In the event of employees taking industrial action, 
essential services, being cleaning of toilets, crib rooms, 
vending areas and the medical centre, shall be 
maintained. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 767 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 766 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by Connie Ernst in 
accordance with the Industrial Relations Act 1979; and 
whereas the application was heard ex parte before me in 
Chambers, I, the undersigned Commissioner pursuant to 
the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 767 of 1987, its accompanying 
statement and this Order on Barry Monk, RDG 
International Pty Ltd. 

(2) That an answer to the claim in matter No. 766 
of 1987, lodged with the Commission on 1 July 1987 
shall be lodged with the Commission and a copy 
thereof served on the applicant within seven days 
from the date upon which the documents mentioned 
in (1) above are served on Barry Monk, RDG 
International Pty Ltd. 

Dated at Perth this 8th day of July 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

[L.S.] 
(Sgd.) J.F. GREGOR, 

Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

No. 827 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 826 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the Australian 
Builders' Labourers' Federated Union of Workers — 
Western Australian Branch in accordance with the 
Industrial Relations Act 1979; and whereas the 
application was heard exparte before me in Chambers, I, 
the undersigned Chief Commissioner pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 827 of 1987, its accompanying 
statement and this Order on Wylie and Skene Pty 
Limited respondent to Application No. 826 of 1987. 

(2) That an answer to the claim in matter No. 826 
of 1987, lodged with the Commission on the 14th 
day of July 1987 shall be lodged with the 
Commission and a copy thereof served on the 
applicant by 4.00 p.m. on Friday 17 July 1987. 

Dated at Perth this 14th day of July 1987. 

No. 855 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Applica- 
tion No. 854 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by Hamersley Iron 
Pty Limited in accordance with the Industrial Relations 
Act 1979; and whereas the application was beared before 
me in conference, I, the undersigned Commissioner 
pursuant to the powers conferred on me under the 
Industrial Relations Act 1979, do hereby order and 
direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 854 of 1987, its accompanying 
statement and this Order on the Construction, 
Mining and Energy Workers Union of Australia 
(WA Branch). 

(2) That an answer to the claim in matter No. 854 
of 1987, lodged with the Commission on 23 July 
1987 shall be lodged with the Commission and a 
copy thereof served on the applicant by 4.00 p.m. on 
this date. 

Dated at Perth this 23rd day of July 1987. 

(Sgd.) B.J. COLLIER, (Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. [L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 832 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 831 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by Cockburn 
Cement Limited in accordance with the Industrial 
Relations Act 1979; and whereas the application was 
heard ex parte before me in Chambers, I, the 
undersigned Chief Commissioner pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
do hereby order and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 832 of 1987, its accompanying 
statement and this Order on Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch; Construction, Mining and Energy 
Workers' Union of Australia — Western Australian 
Branch and Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth being 
respondents to Application No. 831 of 1987. 

(2) That an answer to the claim in matter No. 831 
of 1987, filed with the Commission on the 14th day 
of July 1987 shall be lodged with the Commission 
and a copy thereof served on the applicant by 4.00 
p.m. on Wednesday 15 July 1987. 

Dated at Perth this 14th day of July 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 27. 

Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch 

and 
Student Guild, Curtin University of Technology. 

No. 863 of 1987. 

Accountant University Administration 

COMMISSIONER G.L.. FIELDING. 
29th day of July 1987. 

Order. 
HAVING heard Mr G.R. Bartlett on behalf of the 
Applicant and Miss P.J. Giles (of Counsel) on behalf of 
the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, orders — 

That the application be and is hereby withdrawn 
by leave. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 875 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Applica- 
tion No. 874 of 1987 is to be filed in the 
Commission. 
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Order. 
WHEREAS an application was made by the West 
Australian Government Railways Commission in 
accordance with the Industrial Relations Act 1979; and 
whereas the application was heard ex parte before me I, 
the undersigned Commissioner pursuant to the powers 
conferred upon me under the Industrial Relations Act 
1979, do hereby order and direct — 

1. That the applicant shall forthwith serve a copy 
of Application No. 875 of 1987, its accompanying 
statement and this order on the Australian Railways 
Union of Workers WA Branch, respondent, with 
respect to the claim in matter No. 874 of 1987. 

2. That an answer to the claim in matter No. 874 
of 1987 filed with the Commission on 28 July 1987, 
shall be lodged with the Commission and a copy 
thereof served on the applicant by 4.00 p.m. 
Thursday 30 July 1987. 

Dated at Perth this 29th day of July 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

1453 

A WARDS/AG RE EME NTS — 
Consolidation by Registrar — 

PURSUANT to section 93 (6) of the Industrial Relations 
Act 1979 the following award has been consolidated and 
is published hereunder for general information. 

Dated at Perth this 20th day of July 1987. 

K. SCAPIN, 
Registrar. 

Award No. 9 of 1979. 

1.—Title. 
This award shall be known as the "Meat Industry 

(State)" Award 1980, and replaces the "Meat Industry 
(State)" Award No. 7 of 1973, as vailed, the "Meat 
Industry (Bacon Curing and Smallgoods 
Manufacturing)" Award No. 5 of 1974, as varied, the 
"Meat Industry (Pet Foods)" Award No. 20 of 1974, as 
varied, Order No. C172 of 1976 and Order No. CR105 of 
1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 922 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 921 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the Master 
Builders' Association of Western Australia (Union of 
Employers), Perth on behalf of Leighton Contractors 
Pty Ltd, in accordance with the Industrial Relations Act 
1979; and whereas the application was heard ex parte 
before me in Chambers, I, the undersigned Senior 
Commissioner pursuant to the powers conferred on me 
under the Industrial Relations Act 1979, do hereby order 
and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 922 of 1987, its accompanying 
statement and this Order on the Australian Builders' 
Labourers' Federated Union of Workers — 
Western Australian Branch. 

(2) That an answer to the claim in matter No. 921 
of 1987, lodged with the Commission on the 6th day 
of August 1987 shall be lodged with the Commission 
and a copy thereof served on the applicant by 2.00 
p.m. on Tuesday the 11th day of August 1987. 

Dated at Perth this 7th day of August 1987. 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

(A conference under section 32 will be held in Court I 
on Wednesday the 12th day of August 1987 at 12 noon.) 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Area. 
5. Term. 
6. Copy of Award. 
7. Contract of Service. 
8. Location Allowance. 
9. Rates of Wages. 
9A. Minimum Wage — Adult Males and Females. 
10. Mixed Functions. 
11. Hours. 
12. Overtime. 
13. Meal Money. 
14. Meal Times and Breaks. 
15. Shiftwork. 
16. Time and Wages Record. 
17. Holidays. 
18. Annual Leave. 
19. Absence Through Sickness. 
20. Bereavement Leave. 
21. Long Service Leave. 
22. Under-Rate Employees. 
23. Learners. 
24. Apprentices. 
25. Junior Employees. 
26. Managers. 
27. Travelling Expenses. 
28. Clothing. 
29. Work of Employees in Boning Rooms. 
30. Work of Employees in Slaughtering Sections. 
31. Defintions and Work of Employees. 
32. General Conditions. 
33. Temporary Cessation of Operations. 
34. Right of Entry. 
35. Breakdowns. 
36. Board of Reference. 
37. Maternity Leave. 
38. Junior Employees — Special Orders. 
39. Special Rates and Provisions. 
40. Air Conditioning of Motor Vehicles. 

Schedule "A" — Respondents. 

3.—Scope. 
This award shall apply to employees employed by 

employers respondents to this award in the callings 
described in Clause 9.—Rates of Wages of this award in 
the following industries or industry. 
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(1) The handling or processing of fresh, chilled or 
frozen meat for sale by retail, auction, wholesale 
contract caterers or export; provided that the callings of 
"General Butcher" and "Smallgoods Maker" only shall 
apply to employers in the contract catering industry. 

(2) The receiving yard killing and dressing or prepara- 
tion of oxen, calves, buffaloes, mules, horses, donkeys, 
sheep, lambs, goats, pigs, deer or kangaroos and the 
preparation and manufacture of smallgoods and bacon 
for sale by retail, auction, wholesale or processing for 
export. 

(3) The receiving, handling and processing of the by- 
products of the "meat industry" as described in 
subclauses (1) and (2) of this clause for the manufacture 
of pet foods, sausage casings, fertiliser, meat meal and 
the extraction of edible or inedible tallow. 

(4) The transport of meat, smallgoods and by- 
products of the "meat industry" as described in sub- 
clauses (1) and (2) of this clause, to and from any place 
for the purpose of processing or sale on a wholesale or 
retail basis. 

(5) Provided that this award shall not apply to 
employers or employees who are subject to the terms of 
any of the following awards as varied or replaced from 
time to time: 

(a) the "Meat Industry (Western Australian Meat 
Commission — Midland Division)" Award 

' No. 17 of 1976 as varied; 
(b) the "Meat Industry (Western Australian Meat 

Commission — Robb Jetty Division)" Award 
No. 16 of 1976 as varied; 

(c) the "Meat Industry (North West Abattoirs)" 
Award No. 11 of 1977 as varied; 

(d) the "Meat Industry (North West Abattoirs)" 
Award No. 9 of 1977 as varied; 

(e) the "Meat Industry (State Government)" 
Award No. 26 of 1967 as varied; 

(f) the "Meat Industry (Anchorage Butchers Pty 
Ltd)" Award No. 3 of 1971 as varied; 

or 
(g) the "Meat Industry (Sausage Casings Manu- 

facturing)" Award No. R32 of 1979. 

4.—Area. 
This award shall operate over the whole of the area of 

Western Australia. 

5.—Term. 
The term of this award shall be for a period of three 

years from the beginning of the first pay period 
commencing on or after the 11 th day of September 1980. 

6.—Copy of Award. 
A copy of this award shall be maintained by every 

employer in each of its establishments, in a place where it 
is accessible to all employees employed in that establish- 
ment under the terms of this award. 

7.—Contract of Service. 
(1) Except in the case of an employee engaged as a 

casual employee in accordance with the provisions of this 
clause, the contract of service shall be weekly. 

(2) (a) A contract of service to which this award 
applies may be terminated in accordance with the 
provisions of this clause and not otherwise but this 
subclause does not operate so as to prevent any party to a 
contract from giving a greater period of notice than is 
hereinafter prescribed or an employer and an employee 
agreeing to waive such notice. Provide that this subclause 
does not operate so as to affect an employer's right to 
dismiss an employee without notice for misconduct and 
an employee so dismissed shall be paid wages for the time 
worked up to the time of dismissal only. 

67 W.A.I.G. 

(b) Subject to the provisions of this clause, a party to a 
contract of service may, on any day, give to the other 
party the appropriate period of notice of termination of 
the contract prescribed in subclause (5) of this clause and 
the contract terminates when that period expires. Pro- 
vided that where such notice is given at or before the 
commencement of the ordinary hours of duty of any day, 
that day shall be counted as the first day of a week of 
notice or the day in the case of a day of notice. 

(c) In lieu of giving the notice referred to in subclause 
(2) of this clause, an employer may pay the employee 
concerned his ordinary wages for the period of notice to 
which he would otherwise be entitled. 

(3) (a) Where an employee leaves his employment: 
(i) without giving the notice referred to in sub- 

clause (2) of this clause; or 
(ii) having given such notice, before the notice 

expires. 
he forfeits his entitlement to any moneys owing to him 
under this award except to the extent that those moneys 
exceed his ordinary wages for the period of notice which 
should have been given. 

(b) In a case to which paragraph (a) of this subclause 
applies: 

(i) the contract of service shall, for the purpose of 
this award be deemed to have terminated at the 
time at which the employee was last ready, 
willing and available for work during ordinary 
working hours under the contract; and 

(ii) the provisions of subclause (2) of this clause 
shall be deemed to have been complied with if 
the employee pays to the employer, whether by 
forfeiture or otherwise, an amount equivalent 
to the employee's ordinary wages for the period 
of notice which should have been given. 

(4) The period of notice referred to in subclause (2) of 
this clause is:— 

(a) in the case of a casual employee, one hour; 
(b) in any other case — 

(i) during the first month of employment 
under the contract, one day; and 

(ii) after the first month of such 
employment, one week. 

(5) (a) On the first day of engagement an employee 
shall be notified by his employer or by the employer's 
representative whether the duration of his employment is 
expected to exceed one month and, if he is hired as a 
casual employee, he shall be advised accordingly. 

(b) An employee shall, for the purposes of this award, 
be deemed to be a casual employee — 

(i) if the expected duration of the employment is 
less than one month; or 

(ii) if the notification referred to in paragraph (a) 
of this subclause is not given and the employee 
is dismissed through no fault of his own within 
one month of commencing employment. 

(6) The employer shall be under no obligation to pay 
for any day not worked upon which the employee is 
required to present himself for duty, except when such 
absence from work is due to illness and comes within the 
provisions of Clause 19.—Absence Through Sickness of 
this Award or such absence is on account of holidays, 
annual leave, long service leave or bereavement leave to 
which the employee is entitled under the provisions of 
this Award. 

(7) A casual employee shall be paid a proportion of the 
ordinary weekly rate of wage prescribed by this Award 
for the calling in which he or she is engaged, according to 
the number of hours actually worked plus 20 per cent of 
that amount with a minimum payment as for seven hours 
except that on the day on which the weekly half holiday is 
observed the minimum payment shall be as for five 
hours. 
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(8) A part-time employee, that is an employee who 
regularly works for less than 40 hours each week, shall be 
paid a proportion of the ordinary weekly rate of wage 
prescribed by this Award for the calling in which he or 
she is engaged, according to the number of ordinary 
hours actually worked each week, plus 15 per cent of that 
amount with a minimum payment as for five hours for 
each day worked. 

8.—Location Allowances. 
(1) Subject to the provisions of this clause, in addition 

to the wages prescribed in Clause 9.—Rates of Wages of 
this award, a married employee shall be paid the 
following allowances when employed in the towns 
described hereunder. 

Town $ 
Agnew  23.10 
Argyle (see subclause 12)  58.00 
Balladonia  21.50 
Barrow Island (see subclause 13)  19.00 
Boulder  9.10 
Broome  36.10 
Bullfinch   11.00 
Carnarvon   18.30 
Cockatoo Island  39.80 
Coolgardie  9.10 
Cue  23.10 
Dampier  31.10 
Denham  18.30 
Derby  37.60 
Esperance  7.30 
Eucla  25.40 
Exmouth  31.80 
Fitzroy Crossing  45.00 
Goldsworthy   22.10 
Halls Creek  50.60 
Kalbarri   7.30 
Kalgoorlie  9.10 
Kambalda  9.10 
Karratha   36.40 
Koolan Island  39.80 
Koolyanobbing   11.00 
Kununurra  58.00 
Laverton   22.90 
Learmonth  31.80 
Leinster  23.10 
Leonora  22.90 
Madura  23.50 
Marble Bar  54.40 
Meekatharra   19.80 
Mount Magnet  24.40 
Mundrabilla  24.50 
Newman  21.90 
Norseman  18.60 
Nullagine  54.10 
Onslow   37.70 
Pannawonica  29.30 
Paraburdoo   28.90 
Port Hedland  30.80 
Ravensthorpe   12.40 
Roebourne  41.70 
Sandstone  23.10 
Shark Bay  18.30 
Shay Gap  22.10 
Southern Cross  11.00 
Telfer   51.10 
Teutonic Bore  23.10 
Tom Price  28.90 
Whim Creek  36.20 
Wickham  35.50 
Wiluna  23.60 
Wittenoom   48.20 
Wyndham  55.20 

(2) Except as provided in subclause (4) of this clause, a 
single employee shall be paid 50 per cent of the 
allowances prescribed in subclause (1) of this clause. 

(3) An employee, whose spouse is employed by the 
same employer and who is entitled to an allowance of a 

similar kind to that prescribed by this clause shall be paid 
50 per cent of the allowance prescribed in subclause (1) of 
this clause. 

(4) Where an employee is provided with board and 
lodging by his/her employer, free of charge, such 
employee shall be paid 33 lA per cent of the allowances 
prescribed in subclause (1) of this clause. 

(5) Junior employees, casual employees, part-time 
employees, apprentices receiving less than adult rate and 
employees employed for less than a full week shall 
receive that proportion of the location allowance as 
equates with the proportion that their wage for ordinary 
hours that week is to the adult rate for the work 
performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for 
the period of such leave the district allowance to which 
he/she would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid district allowance for the period of 
such leave he/she remains in the district in which he/she 
is employed. 

(8) For the purpose of this clause a married employee 
includes: 

(a) a person who has a de facto spouse, and 
(b) a person who is a sole parent with dependent 

children. 
(9) Where an employee is employed in a town or 

location not specified in this clause the allowance 
payable for the purpose of subclause (1) of this clause 
shall be such amount as may be agreed between 
Australian Mines and Metals Association, the 
Confederation of Western Australian Industry and the 
Trades and Labor Council of Western Australia or, 
failing such agreement, as may be determined by the 
Commission. Provided that, pending any such 
agreement or determination, the allowance payable for 
that purpose shall be an amount equivalent to the district 
allowance in force under this award for that town or 
location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any district allowance currently payable to any 
employee subject to the provision of this award whilst 
that employee remains employed by his/her present 
employer. 

(11) Subject to the making of a General Order 
pursuant to section 50 of the Act, that part of each 
location allowance representing prices shall be varied 
from the beginning of the first pay period commencing 
on or after the 1st day of July of each year in accordance 
with the annual percentage change in the Consumer Price 
Index (excluding housing), for Perth measured to the end 
of the immediately preceding March quarter, the calcu- 
lation to be taken to the nearest 10 cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kunururra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the 
allowance for Argyle in the light of changed circum- 
stances occurring after the date of this Order. 

(13) The allowance prescribed for Barrow Island shall 
be the allowance prescribed by Clause 8 of the Hydro- 
carbons and Gas (Production and Processing 
Employees) Consolidated Award 1981, which at the date 
of this Order is $ 19.00 per week. The terms of this clause 
shall not apply where they are inconsistent with the terms 
of Clause 8 of the Hydrocarbons and Gas (Production 
and Processing Employees) Consolidated Award 1981. 

9.—Rates of Wages. 
An employer on whom this award is binding shall not 

increase the rate of wage payable to an employee on 24 
December 1983, or otherwise vary the conditions of 
employment applicable to an employee on that date so as 
to increase that employer's labour costs except to the 
extent that any such increase has been authorised by the 
Commission after that date. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

The following shall be the minimum rates of wages 
payable to employees covered by this award: 

Per Week 

(1) Adult employees in retail establishments 
(other than supermarkets): 

(a) First shopman — in shop employing 
two or up to five employees inclusive. 

(b) First shopman — in shop employing 
more than five employees  

(c) General butcher  
(d) Smallgoodsman   
(e) Filler operator  
(f) Linker and table hand  
(g) Saleswoman  
(h) Cashier   
(i) Wrapper and packer  
(j) Counterhand  
(k) When a general butcher is required 

by the employer to accept temporary 
responsibility additional to his 
normal duties he shall be paid the 
rate equal to a first shopman as 
specified in this subclause. 

301.10 

305.50 
296.60 
296.60 
267.80 
267.80 
281.30 
274.80 
266.50 
266.40 

(2) Adult employees (supermarkets): 
(a) Supermarket butcher  334.40 
(b) Wrapper/packer/pricer/cabinet 

attendant   284.80 

(3) Adult employees in meat auctions, 
wholesale contract caterers, pre-packing and 
export processing establishments: 

(a) General butcher  296.60 
(b) Boner   299.80 
(c) Sheer  281.50 
(d) Carcase pre-trimmer  273.00 
(e) Electric meat saw operator  262.80 
(f) Meat lumper (auction room)  273.90 
(g) Filler operator  267.80 
(h) Chiller hand  265.50 
(i) Strapping or wiring machine operator 262.80 
(j) Operator of electric wizard knife  262.80 
(k) Spotter or quality control tester  275.60 
(1) Employee in pre-packing section 

whose work includes pricing  266.50 
(m) Wrapper and packer  266.50 
(n) Carton room employee, being an 

employee who makes up cartons, 
stockinettes, hessian wraps or 
polythene or who stencils cartons ... 262.80 

(0) General hand  262.80 

(4) Adult employees in saleyards and 
slaughtering establishments: 

(a) (i) Slaughterman (on rail beef)  313.30 
(ii) Slaughterman (on rail mutton 

chain)  299.80 
(iii) Slaughterman (solo)  299.80 

(b) Crutcher or dagger  287.50 
(c) Head skinner (when not part of 

slaughtering duties)   278.90 
(d) Trimmer  273.00 
(e) De-horner and tonguer  273.00 
(f) Jaw puller, head trimmer and head 

splitter   273.00 
(g) Head splitter (mutton or goats)  273.00 
(h) Tally clerk  272.50 
(1) Viscera separator  269.40 
(j) Hide salter  267.90 

(k) Skin shed hand  
(1) Gambrel and spreader inserter  
(m) Operator of rumbler cleaning roller 

and skids   
(n) Spray washer  
(o) Weight recorder  
(p) Brander (including labelling of 

carcases)  
(q) Stockmen or penner up  
(r) Chiller hand  
(s) Watchman or caretaker  
(t) Laundry hand  
(u) Canteen employee  
(v) General hand  

Per Week 
$ 

.. 267.90 

.. 266.90 

266.90 
266.90 
262.80 

262.80 
265.50 
265.50 
262.80 
262.80 
262.80 
262.80 

(5) Adult employees in by-products 
processing establishments: 

(a) Operator of continuous rendering 
processing plant  276.80 

(b) Blood cooker or separator operator 269.00 
(c) Employee in condemned area  269.00 
(d) Operator of hasher washer  262.80 
(e) By-products employee not otherwise 

classified   262.80 

(6) Drivers of motor vehicles: 
(a) Not exceeding 1.2 tonnes capacity .... 285.00 
(b) Exceeding 1.2 tonnes capacity and 

not exceeding three tonnes capacity . 287.80 
(c) Exceeding three tonnes and under 

six tonnes capacity  291.40 
For each complete tonne over 
five tonnes capacity 80 cents 
additional margin, provided 
that the maximum amount shall 
not exceed $12.00. 

(d) Driver of fork lift  291.40 
(e) Driver of articulated vehicle  298.70 

Exceeding eight tonnes capacity 
for each complete additional 
tonne, 53 cents additional 
margin, provided that the 
maximum amount shall not 
exceed $11.00. 
Drivers of loaded motor 
vehicles (except tractors) 
drawing a loaded trailer (not to 
include a mechanical horse) 
$1.33 per day extra. 

(f) Driver of tractor  290.40 

(7) Adult employees in freezers: 
(a) Freezer hand (i.e. an employee who 

is required to work in a temperature 
between minus 15 degrees Celsius 
(four degrees Fahrenheit) and zero 
degrees Celsius (32 degrees 
Fahrenheit)  273.90 

Workers required to work in a 
temperature below minus 16 degrees 
Celsius (four degrees Fahrenheit) 
shall be paid $1.30 per day extra; 
provided that if the temperature is 
below minus 18 degrees Celsius (zero 
degrees Fahrenheit) he shall be paid 
$2.50 per day extra; and if the 
temperature is below minus 23 
degrees Celsius (minus 10 degrees 
Fahrenheit) he shall be paid $5.00 
per day extra. 
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Per Week Per Week 

(8) Adult employees in bacon curing and 
smallgoods making establishments: 

(a) Pork slaughtering and breaking up 
sections:— 
Slaughterman  
Flair puller  
Sales clerk  
Stockman and/or penner up  
Chiller labourer  
Labourer on slaughter floor  
Boner   
Breaking up hand  
Trimmer  
Knife hand, trimming meat pieces and 
bones received from the pork 
breaking up team  
Viscera separator  
General hand  

(b) Curing Section:— 
Making pickle and/or pickle pumper 
Bacon and ham turner  
Dry salter  
General hand  

(c) Yard Section:— 
Yard hand   

299.80 
273.50 
272.50 
265.50 
265.50 
262.80 
299.80 
277.70 
277.70 

Smallgoods Section:— 
Smallgoodsmaker  
Butcher  
Smallgoods seller from vehicle who 
collects cash  
Boner   
Sheer  
Rasher machine operator  
Salter  
Cooker   
Knife hand, removing excess fat 
from meat in the pressed meat 
cooking section   
Trimming ham or bacon pieces or 
cutting lard  
Packing room hand  
Despatch  
Fillerman  
Linker   
Operator, linker machine  
Operator, knobbing machine where 
not attached to filling machine  
Operator, slicing machine not 
including rasher machine  
Table hand  
General hand  
Canning Section:— 
Extract maker  
Copper hand  
Evaporator operator  
Open copper  
Fillerman  
Packer or canning hand . 
General hand  
Miscellaneous Section:— 
By-products employees operating 
machinery  
Smoke and drying room employees.. 
Labourer (cleaning skids, gambrels, 
rollers and other equipment)  
Loader and/or lumper  
Watchman or caretaker  
Gatekeeper   
General hand  

277.70 
269.40 
262.80 

277.70 
266.10 
266.10 
262.80 

262.80 

296.60 
296.60 

303.80 
299.80 
281.50 
282.30 
282.30 
282.30 

277.50 

270.60 
266.10 
266.10 
272.50 
267.80 
267.80 

267.80 

267.80 
267.80 
262.80 

277.50 
266.90 
266.90 
266.90 
267.80 
266.10 
262.80 

262.80 
266.10 

262.80 
273.90 
262.80 
262.80 
262.80 

(9) Adult employees in pet food 
establishments: 

Boner and/or skinner  296.60 
Trimmers and/or sheers  293.20 

Cutting and/or mincing machine 
operator  273.60 
Counterhand  279.60 
Knife hand — an employee who 
may use a knife, shears or scissors to 
trim dirt or hair or slice meat prior 
to being weighed  275.20 
Wrappers and packers  266.50 
Strapping or wiring machine operator 262.80 
General hand  262.80 

275.20 

(10) Adult employees in casing sections or 
establishments: 

General hand  288.20 

(11) Apprentices (General and Supermarkets): The 
minimum weekly wage rate of apprentices shall be based 
on the percentage of the total wage applicable to a 
general butcher, as follows:— 

(a) Four year term — % 
first year 40 
second year 50 
third year 75 
fourth year 95 

(b) Three year term — 
first year 50 
second year 75 
third year 95 

(12) Junior Employees (other than those in casing 
sections and establishments, supermarkets or those 
employed as drivers of motor vehicles) and subject to 
Clause 25.—Junior Employees: The minimum weekly 
rates of wages shall be based on the percentage of the 
total wage applicable to a General Hand as defined in 
subclause (3) (o) of this clause as follows: 

% 
Under 18 years of age 60 
18-19 years of age 70 
19-20 years of age 80 
20-21 years of age 90 

(13) Junior Employees (Supermarkets): Junior 
employees employed on all or any of the duties of a 
wrapper/packer/pricer/cabinet attendant, shall be paid 
as follows: 
(percentage of rate of wage prescribed for a Wrapper/ 
Packer/Pricer/Cabinet Attendant.) 

% 
Under 18 years of age 60 
18-19 years of age 70 
19-20 years of age 80 
20-21 years of age 90 

(14) (a) Junior Employees — Drivers of Motor 
Vehicles: Rates of pay — (percentage of total wage 
payable to an Adult Employee for the capacity of the 
vehicle being driver) 

% 
Under 19 years of age 70 
Under 20 years of age 80 
20 years of age 100 

(b) No Junior Employee under 17 years of age shall be 
permitted to have sole charge of a motor vehicle. 

(15) Junior Employees — Casing Sections and 
Establishments and subject to Clause 25.—Junior 
Employees: The minimum weekly rates of wages shall be 
based on the percentage of the General Hand rate 
expressed in subclause (10) of this clause as follows:— 

% 
Under 18 years of age 60 
18-19 years of age 70 
19-20 years Of age 80 
20-21 years of age 90 
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(16) Adult Leading Hands: Any employee who is 
placed in charge for not less than one day of — 

(a) Not less than three and not more than 10 other 
employees shall be paid an all purpose rate of 
$10.30 per week extra. 

(b) More than 10 and not more than 20 other 
employees shall be paid an all purpose rate of 
$16.00 per week extra. 

(c) More than 20 other employees shaU be paid an 
all purpose rate of $21.10 per week extra. 

(17) Basis of Settlement and Operative Dates: 
(a) The aforementioned wage rates and following 

operative dates replace any interim order 
arising out of settlement of Application No. 
668 of 1982. 

(b) Operative Dates:— 
(i) The wage rate increases in subclause (1) 

of Clause 9 shall be paid as a flat rate 
from the first pay period commencing 
on or after 2 November 1982 becoming 
an all purpose rate as of the first pay 
period commencing on or after 13 April 
1983. 

(ii) The wage rate increases in subclauses 
(3), (4), (5), (7), (8), (9) and (10) shall be 
paid as a flat rate only from the first pay 
period commencing on or after 19 
August 1982 and an all purpose rate 
from the first pay period on or after 13 
April 1983 with the exception of tally 
workers in subclauses (3) (b) and (c), 
and (4) (a) (i), (ii) and (iii). 

(iii) Tally workers specified in subclauses (3) 
(b) and (c), and (4) (a) (i), (ii) and (iii) 
shall be paid a flat payment only as from 
the first pay period commencing on or 
after 19 August 1982 and an all purpose 
rate as from the first pay period 
commencing on or after 23 August 
1983. 

(iv) The wage rate increases in subclause (2) 
of Clause 9 shall be paid as an all 
purpose payment as of the first pay 
period commencing on or after 2 
November 1983. 

(v) The wage rate increase in subclause (6) 
of Clause 9 shall be paid as a flat 
payment as of the first pay period 
commencing on or after 26 November 
1982 and as an all purpose payment as of 
the first pay period commencing on or 
after 11 March 1983. 

(c) The wage rates specified herein replace any 
over award payments or supplementary 
payments negotiated between the employer and 
the Union in respect to Application No. 668 of 
1982 and where payments have been made by 
employers in regard to retrospectivity arising 
out of Application No. 668 of 1982 such 
payments shall be offset against the increase 
and retrospectivity the subject of this order. 

9A.—Minimum Wage — Adult Males and Females. 
Notwithstanding the provisions of this award, no 

employee (including an apprentice), 21 years of age or 
over, shall be paid less than $216.90 per week as his 
ordinary rate of pay in respect of the ordinary hours of 
work prescribed by this award, but that minimum rate of 
pay does not apply where the ordinary rate of pay 
(including any part thereof payable in addition to the 
award rate) is not less than $216.90. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual 
leave, sick leave, long service leave and any other leave 
prescribed by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a per- 
centage, fraction or multiple of the ordinary rate of pay, 
it shall be calculated upon the rate prescribed in this 
award for the classification in which the worker is 
employed. 

10.—Mixed Functions. 
(1) An employee may be required to perform and shall 

perform any work and if engaged on duties carrying a 
higher rate of wage than his ordinary classification he 
shall be paid the higher rate of wage for the time he is so 
engaged and if he is so engaged for more than 3 Vi hours 
on any one day or shift he shall be paid the higher rate for 
the whole of that day or shift. 

(2) An employee engaged on duties carrying a higher 
rate of wage than his ordinary classification for more 
than three days in any one week shall be paid the higher 
rate for the whole of that week. 

11.—Hours. 
(1) The ordinary working hours in other than retail 

shops shall not exceed 40 in any one week or eight on any 
one day Monday to Friday inclusive. Those hours shall 
be consecutive except for the meal break. 

(2) (a) The ordinary v/orking hours in a retail shop 
shall not exceed 40 in any one week or eight on any one 
day Monday to Friday (both inclusive) or 5 Vi hours on a 
Saturday or other day upon which the weekly half 
holiday is observed. 

(b) In any week in which a holiday prescribed by this 
award falls on a day between Monday to Friday (both 
inclusive) the ordinary hours of work in that week shall 
not exceed 32 hours and in any week in which two 
holidays prescribed by this award fall on or between 
Monday to Friday (both inclusive) the ordinary hours of 
work that week shall not exceed 24 hours. 

(3) (a) The starting time for ordinary hours in other 
than retail shops shall not be earlier than 6.30 a.m. and 
the finishing time shall not be later than 5.30 p.m. on any 
day, Monday to Friday (both inclusive). 

(b) In retail shops the starting time for ordinary hours 
shall not be earlier than 6.30 a.m. and the finishing time 
shall not be later than 5.30 p.m. on any day Monday to 
Friday (both inclusive) and 6.30 a.m. and 12.15 p.m. 
respectively on a Saturday or other day upon which the 
weekly half holiday is observed. 

(4) (a) The starting and finishing times for ordinary 
hours shall be mutually agreed between the employer and 
the employee(s). The employer shall exhibit in a 
prominent place in his establishment a roster showing 
such agreed starting and finishing times for all 
employees. The employer shall give to an employee at 
least seven days notice that he seeks to vary starting and 
finishing times of ordinary hours of work. 

(b) Any disagreement arising between an employer 
and an employee from this subclause may be referred to a 
Board of Reference for determination. 

(5) All ordinary hours worked by an employee in a 
retail shop on a Saturday or other day on which the 
weekly half holiday is observed shall be paid for at the 
rate of time and one quarter. 

(6) A full-time employee shall not be rostered to work 
ordinary hours on more than one Saturday (or in the case 
of Mandurah, one Wednesday) in any period of two 
consecutive weeks. 

12.—Overtime. 
(1) Time Employees — 

(a) Subject to the provisions of this clause all time 
worked outside the ordinary working hours 
shall be paid at the rate of:— 

(i) Time and a half for the first two hours 
and double time thereafter if performed 
in the period between 1 Vi hours before 
the employee's usual starting time and 
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that starting time and in the period 
between the employee's usual finishing 
time and 12 midnight; 

(ii) Double time if performed after 12 
midnight on any day when the time so 
worked commenced before that time or 
if it commenced at or after 12 midnight 
but before 1 Vi hours of the employee's 
usual starting time; 

(iii) Double time if the time so worked 
commenced at or after 12 midnight on 
Friday but before 6.00 a.m. on 
Saturday, and in such a case the 
payment of double time shall continue 
until work is completed; and 

(iv) Time and a half for the first two hours 
and double time thereafter with a 
minimum payment for three hours if 
otherwise worked on a Saturday. 

(b) All time worked on a Sunday shall be paid for 
at the rate of double time, with a minimum 
payment for three hours. 

(c) All time worked on a holiday prescribed in 
Clause 17.—Holidays shall be paid for at the 
rate of double time and a half, with a minimum 
payment for three hours. 

(d) In calculating overtime each day shall stand 
alone, and subject to the provisions of sub- 
clause (c) hereof, the maximum rate payable 
for that work shall be double the ordinary rate. 

(e) An employee who is regularly required to 
return to work outside ordinary hours and 
where such work is performed in less than 30 
minutes, then notwithstanding the foregoing 
provisions the minimum payment shall be for 
two hours. 

(0 (i) When overtime work is necessary it 
shall, wherever reasonably practicable, 
be so arranged that employees have at 
least eight consecutive hours off duty 
between the work of successive days. 

(ii) An employee (other than a casual 
employee) who works so much overtime 
between the termination of his ordinary 
work on any one day and the 
commencement of his ordinary work on 
the next day that he has not had at least 
eight consecutive hours off duty 
between those times shall, subject to this 
subclause, be released after completion 
of such overtime until he has had eight 
consecutive hours off duty without loss 
of pay for ordinary working time 
occurring during such absence. 

(iii) If, on the instructions of his employer, 
such an employee resumes or continues 
work without having had such eight 
consecutive hours off duty, he shall be 
paid at double rates until he is released 
from duty for such period and he shall 
then be entitled to be absent until he has 
had eight consecutive hours off duty 
without loss of pay for ordinary 
working time occurring during such 
absence. 

(iv) (aa) Work on Saturday and Sunday 
shall be deemed to be covered by 
the provisions of this subclause 
but time worked on these days 
shall not be treated as ordinary 
working time. 

(bb) For the purpose of this para- 
graph an employee shall be 
deemed to commence and 
terminate his "ordinary work" 
on Saturday and Sunday at the 

times when that work 
commences and terminates on 
the days Monday to Friday 
inclusive. 

(2) (a) The employer may require any employee to 
work reasonable overtime or overtally and such 
employee shall work overtime or overtally in accordance 
with such requirement. 

(b) No Union party to this award or employee or 
employees covered by this award shall in any way, 
whether directly or indirectly, be a party to or concerned 
in any ban, limitation or restriction upon the working of 
overtime or overtally in accordance with the require- 
ments of this subclause. 

13.—Meal Money. 
(1) An employee required to work overtime for more 

than two hours prior to his normal starting time or after 
his normal finishing time on any day shall be supplied 
with a meal by the employer or be paid $4.05 by the 
employer for a meal. 

(2) If the amount of overtime required to be worked 
necessitates a second or subsequent meal the employer 
shall supply such meal or pay to the employee the sum of 
$2.80 for each such second or subsequent meal. 

(3) No such meals need to be provided or payments 
need to be made to employees living in the same locality 
as their place of employment and who can reasonably 
return home for such meal. 

14.—Meal Times and Breaks. 
(1) An employee shall not work for more than five 

hours without a break for a meal. Such meal break shall 
not be less than 30 minutes nor more than one hour, to be 
taken as mutually arranged between the employer and 
the employee. 

(2) When an employee is required to work during his 
normal meal break or any portion thereof, he shall be 
paid at the rate of double time until he is allowed to take 
his meal break. 

(3) A shift employee shall be allowed half an hour for a 
meal break which shall be allowed as time worked. 

(4) (a) In other than retail establishments each 
employee shall be allowed a break of 15 minutes in the 
forenoon and a break of 15 minutes in the afternoon to 
be taken at such times as are mutually arranged between 
the employer and the employee concerned. 

(b) Shift employees shall be allowed a break of 15 
minutes during the first three hours of their work period 
and a break of 15 minutes during the last three hours of 
their work period. 

(5) In retail establishments an employee shall be 
allowed a 10 minute break each day either in the first or 
second half of his work period Monday to Friday (both 
inclusive). Such break shall be arranged to suit the 
requirements of the employer provided that an employee 
shall not be required to work for more than AVi hours 
without having such a break. Provided further that such 
a break shall not take place within a period of one hour 
after the time of commencing work in the morning or 
within a period of one hour after the completion of the 
employee's lunch period. 

(6) An employee who is required to work overtime 
before his ordinary starting time or after his ordinary 
ceasing time shall be allowed a break of at least 15 
minutes at his ordinary starting time if he commences at 
least one hour before his ordinary starting time and a 
break of 15 minutes at his ordinary finishing time if the 
overtime is to exceed 1 Vi hours and a further smoko of 
15 minutes without deduction of pay after every two 
hours continuous work outside the ordinary hours. 

(7) In by-products processing establishments not being 
part of a meat processing establishment, two breaks of 15 
minutes each or two breaks of 10 minutes each and a 10 
minute washing time period shall be allowed each day. 
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In the event of the washing time period being observed 
it shall be taken either during the ordinary eight hours of 
working time or if necessary to meet the needs of the 
process, after the ordinary eight hours of working time 
and in which case it shall be paid for at overtime rates. 

In the event of overtime being worked, the period of 
washing time shall be observed on one occasion only on 
that day at the end of the period of overtime. 

15.—Shift Work. 
(1) An employer may work his establishment on shifts 

but before doing so shall give notice of his intention to 
the industrial union of employees party to this award and 
of the intended starting and finishing times of the 
ordinary working hours of the intended shift or shifts. 

(2) An employer shall not require an employee to work 
on shifts other than day shift, if an employee has a 
justifiable reason for not so working. 

(3) (a) Where any particular process is carried out on 
shifts, other than day shift and less than five consecutive 
afternoon or five consecutive night shifts are worked on 
that process, then employees employed on such 
afternoon or night shifts shall be paid at overtime rates. 

(b) The sequence of work shall not be deemed to be 
broken under the preceding paragraph by reason of the 
fact that work on the process is not carried out on a 
Saturday or Sunday or any holiday. 

(4) The ordinary hours of work for a shift employee 
shall be 40 per week to be worked in five shifts of eight 
hours per shift Monday to Friday both inclusive. Pro- 
vided that when a system of three consecutive shifts is 
being worked the ordinary hours of the last shift for the 
week may finish not later than 8.00 a.m. on a Saturday 
morning. 

(5) For the purpose of this clause shifts shall be of 
three classes namely, afternoon shift, night shift and 
morning shift. 

"Afternoon Shift" means a shift which finishes after 
8.00 p.m. and at or before 12 midnight. 

"Night Shift" means a shift which finishes after 12 
midnight and before 12 noon. 

"Morning Shift" means a shift which finishes at or 
after 12 noon and before 2.00 p.m. 

Provided that morning shifts may only be worked on a 
one shift system. Shifts shall be deemed to be worked on 
a one shift system when any part of the ordinary working 
hours falls outside of the spread of hours of ordinary 
hours prescribed in Clause 11.—Hours, but is not part of 
a two or three shift system. 

(6) An employee when on afternoon or night shift 
shall be paid for each such shift 15 per cent more than his 
ordinary rate of wage as prescribed by this award. 

(7) An employee when on morning shift shall be paid 
at the rate of time and one half for all time worked before 
6.30 a.m. 

(8) An employee who is required to work on night shift 
without being allowed to rotate shifts weekly so that at 
least one week in every three consecutive weeks is work 
on a shift other than night shift shall be paid 25 per cent 
more than his ordinary rate of wage as prescribed by this 
award. 

16.—Time and Wages Record. 
(1) The employer shall provide a time book or time 

sheet to be kept where the employees usually commence 
work, in which each employee shall enter his starting and 
finishing time each day and such entries shall be signed 
by the employee each day. Any system of automatic 
recording by means of machine shall be deemed to 
comply with this provision to the extent of the informa- 
tion recorded. 

(2) The employer shall keep records where the 
employee usually commences work showing — 

(a) the name, address and age of each employee 
(b) the occupation of each employee 

(c) the time worked by each employee 
(d) the wages and overtime paid therefor; and 
(e) the total number of carcases and/or pieces 

processed by a tally employee each day. 
(3) Such records shall be open for inspection by an 

authorised union official and such an official making an 
inspections shall be entitled to take a copy of entries in 
the time book or time sheet and wages record during 
working hours. 

(4) If for any reason the wages records be not available 
when the authorised union official calls to inspect them, 
they shall be made available for inspection within 24 
hours or a later time specified by the officials, such time 
not to exceed seven days. 

17.—Holidays. 
(1) Subject to Clause 12.—Overtime and the provi- 

sions of this clause, the following days or the days 
observed in lieu thereof shall be allowed as holidays 
without deduction of pay, namely: 

(a) New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, 
Foundation Day, Sovereign's Birthday, 
Christmas Day and Boxing Day. 

(b) Where — 
(i) a day is proclaimed as a public holiday 

or as a public half holiday under section 
7 of the Public and Bank Holidays Act 
1972, and 

(ii) that proclamation does not apply 
throughout the Stare or to the Metro- 
politan area of the State, that day shall 
be a public holiday, or as the case may 
be, a public half holiday for the 
purposes of this award within the 
district or locality specified in the 
proclamation. 

(2) When any of the days mentioned in subclause (1) 
(a) hereof falls on a Saturday or a Sunday the holiday 
shall be observed on the next succeeding Monday and 
when Boxing Day falls on a Sunday or a Monday the 
holiday shall be observed on the next succeeding 
Tuesday. In each case the substituted day shall be a 
holiday without deduction of pay and the day for which 
it is substituted shall not be a holiday. 

(3) Any employee who is absent from work on the 
working day before or on the working day after a holiday 
prescribed by this clause, without reasonable excuse or 
without the consent of the employer shall not be entitled 
to payment for the holiday. 

(4) The provisions of this clause shall not apply to 
casual or part-time employees. 

18.—Annual Leave. 
(1) Except as hereinafter provided, a period of four 

consecutive weeks leave with payment of ordinary wages 
as prescribed shall be allowed annually to an employee by 
his employer, after a period of 12 months' continuous 
service with such employer. 

The employer shall give at least four weeks' notice to 
an employee of the date he requires the employee to 
commence his annual leave. 

(2) If any award holiday falls within an employee's 
period of annual leave and is observed on a day which in 
the case of that employee would have been an ordinary 
working day, there shall be added to that period one day 
being an ordinary working day for each such holiday 
observed as aforesaid. 

(3) Any time in respect of which an employee is absent 
from work except time for which he is entitled to claim 
sick pay or time spent on holidays or annual leave as pre- 
scribed by this award, shall not count for the purpose of 
determining his right to annual leave. 
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(4) In special circumstances and by mutual consent of 
the employer, the employee and the Union party to this 
award, annual leave may be taken in not more than two 
periods. 

(5) If, after one month's continuous service in any 
qualifying 12 monthly period, an employee lawfully 
leaves his employment or his employment is terminated 
by the employer through no fault of the employee, the 
employee shall be paid 3.08 hours' pay at his ordinary 
rate of wage as prescribed by subclause (7) of this award 
(excluding shift work allowances and the \1Zi per cent 
loading) in respect of each completed week of continuous 
service. 

(6) In addition to any payment to which he may be 
entitled under subclause (5) of this clause, an employee 
whose employment terminates after he has completed a 
12 month qualifying period and who has not been 
allowed the leave prescribed under this award in respect 
of that qualifying period shall be given payment in lieu of 
that leave or in a case to which subclause (4) of this clause 
applies, in lieu of so much of that leave as has not been 
allowed, unless — 

(a) he has been justifiably dismissed for 
misconduct; and 

(b) the misconduct for which he has been dismissed 
occurred prior to the completion of that 
qualifying period. 

(7) For the purpose of this clause except as provided in 
subclause (5) hereof 

(a) the ordinary rate of wage for an employee on 
time work, shall be his ordinary rate (including 
any leading hands allowance) as prescribed by 
Clause 9.—Rates of Wages of this award, and 
any allowance to which the employee is entitled 
for shift work as prescribed by this award, at 
the time of taking annual leave, or a loading of 
11 Zi per cent whichever is the greater. 

(b) The ordinary rate of wage for an employee 
usually employed on a tally system of 
remuneration shall be the average of the 
payments made to such an employee during the 
period of continuous service during which his 
annual leave accrued in respect of work per- 
formed in ordinary hours, including any 
amount paid for work in such hours in excess of 
the daily tally and for waiting time and any 
allowance to which the employee is entitled for 
shift work as prescribed by this award 

or 
the rate of wage calculated in paragraph (a) 
hereof, whichever is the greater. 

(8) Where an employer closes down his business, or a 
section or sections thereof, for the purposes of allowing 
annual leave to all or the bulk of the employees in the 
business, or section or sections concerned, the following 
provisions shall apply:— 

(a) he may by giving not less than four week's 
notice of his intention so to do, stand off for 
the duration of the close down all employees in 
the business or section or sections concerned. 

(b) An employer may close down his business for 
one or two separate periods for the purpose of 
granting annual leave in accordance with this 
subclause. If the employer closes down his 
business in two separate periods one of those 
periods shall be for a period of at least three 
consecutive weeks. Provided that where the 
majority of the employees in the business or 
section or sections concerned agree, the 
employer may close down his business in 
accordance with this subclause in two separate 
periods neither of which is of at least three 
consecutive weeks, or in three separate periods. 
In such cases the employer shall advise the 

employees concerned of the proposed date of 
each close down before asking them for their 
agreement. 

(9) (a) An employer may close down his business, or a 
section or sections thereof for a period of at least three 
consecutive weeks and grant the balance of the annual 
leave due to an employee in one continuous period in 
accordance with a roster. 

(b) An employer may close down his business, or a 
section or sections thereof for a period of less than three 
consecutive weeks and allow the balance of the annual 
leave due to an employee in one or two continuous 
periods, either of which may be in accordance with a 
roster. In such a case the granting and taking of annual 
leave shall be subject to the agreement of the employer 
and the majority of the employees in the business, or a 
section or sections thereof respectively and before asking 
the employees concerned for their agreement, the 
employer shall advise them of the proposed date of the 
close down or close downs and the details of the annual 
leave roster. 

(10) In the event of an employee being employed by an 
employer for portion only of a year, he shall only be 
entitled, subject to subclause (6) of this clause, to such 
leave on full pay as is proportionate to the length of 
service during that period with such employer, and if 
such leave is not equal to the leave given to the other 
employees he shall not be entitled to work or pay whilst 
the other employees of such employer are on leave on full 
pay. 

(11) Annual leave shall be taken within 12 months of 
being due. 

(12) The provisions of this clause shall not apply to 
casual or part-time employees. 

(13) Liberty is reserved to the parties to apply to vary 
the provisions of this clause in the event of the award 
being varied to provide for the payment of "follow on 
labour" on a basis other than time work. 

19.—Absence Through Sickness. 
(1) (a) An employee who is unable to attend or remain 

at his place of employment during the ordinary hours of 
work by reason of personal ill health or injury shall be 
entitled to payment during such absence in accordance 
with the following provisions. 

(b) Entitlement to payment shall accrue at the rate of 
one-sixth of a week for each completed month of service 
with the employer. 

(c) If in the first or successive years of service with the 
employer, an employee is absent on the ground of 
personal ill health or injury for a period longer than his 
entitlement to paid sick leave, payment may be adjusted 
at the end of that year of service, or at the time the 
employee's services terminate, if before the end of that 
year of service, to the extent that the employee has 
become entitled to further paid sick leave during that 
year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year 
and subject to this clause may be claimed by the 
employee if the absence by reason of personal ill health 
or injury exceeds the period for which entitlement has 
accrued during the year at the time of the absence. Pro- 
vided that an employee shall not be entitled to claim 
payment for any period exceeding 10 weeks in any one 
year of service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall, as soon as reasonably 
practicable, advise the employer of his inability to attend 
for work, the nature of his illness or injury and the 
estimated duration of the absence. Provided that such 
advice, other than in extraordinary circumstances shall 
be given to the employer within 24 hours of the 
commencement of the absence. 
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(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a 
medical practitioner dated at the time of the absence or 
who fails to supply such other proof of the illness or 
injury as the employer may reasonably require provided 
that the employee shall not be required to produce a 
certificate from a medical practitioner with respect to 
absences of two days or less unless after two such 
absences in any year of service the employer requests in 
writing that the next and subsequent absences in that year 
if any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who 
suffers personal ill health or injury during the time when 
he is absent on annual leave and an employee may apply 
for and the employer shall grant paid sick leave in place 
of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his place of residence or a 
hospital as a result of his personal ill health or injury for a 
period of seven consecutive days or more and he 
produces a certificate from a registered medical 
practitioner that he was so confined. Provided that the 
provisions of this paragraph do not relieve the employee 
of the obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to attend 
for work on the working day next following his annual 
leave.' 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he proceeded 
on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by the 
paid sick leave and the replaced annual leave may be 
taken at another time mutually agreed to by the employer 
and the employee or, failing agreement, shall be added to 
the employee's next period of annual leave or, if termina- 
tion occurs before then, be paid for in accordance with 
the provisions of Clause 18.—Annual Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is subse- 
quently taken provided that the annual leave loading pre- 
scribed in Clause 18.—Annual Leave shall be deemed to 
have been paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave provisions published 
in Volume 60 of the Western Australian Industrial 
Gazette at pages one to six, the paid sick leave standing to 
the credit of the employee at the date of transmission 
from service with the transmitter shall stand to the credit 
of the employee at the commencement of service with the 
transmittee and may be claimed in accordance with the 
provisions of this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to employees who are entitled to 
payment under the Workers' Compensation Act nor to 
employees whose injury or illness is the result of the 
employee's own misconduct. 

(8) The provisions of this clause do not apply to casual 
employees or part-time employees. 

20.—Bereavement Leave. 
(1) An employee shall, on the death within Australia 

of a Wife, Husband, Mother, Father, Brother, Sister, 
Child or Stepchild, Mother-in-Law or Father-in-Law, of 
the employee, be entitled to leave up to and including the 
day of the funeral of such relation, and such leave, for a 
period not exceeding the number of hours worked by the 
employee in two ordinary working days shall be without 
deduction of pay. 

(2) The right to such leave shall be dependent on 
compliance with the following conditions: 

(a) The employee shall give the employer notice of 
his intention to take such leave as soon as 
reasonably practicable after the death of such 
relation. 

(b) The employee shall furnish proof of such death 
to the satisfaction of the employer. 

(c) The employee shall not be entitled to leave 
under this clause during any period in respect of 
which he has been granted any other leave. 

(3) For the purpose of this clause the words "wife" 
and "husband" shall not include a wife or husband from 
whom the employee is separated but shall include a 
person who lives with the employee as a de facto wife or 
husband. 

21.—Long Service Leave. 
The Long Service Leave provisions published in 

Volume 60 of the Western Australian Industrial Gazette 
at pages one to six both inclusive shall be deemed to be 
part of this award. 

22.—Under-Rate Employees. 
Any employee who by reason of old age or infirmity 

is — 
(1) Unable to earn the minimum wage may be paid 

such lesser wage as may from time to time be agreed upon 
in writing between the employer and the union. 

(2) In the event of no agreement being arrived at the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board, and 
pending the Board's decision, the employee shall be 
entitled to work for and be employed at the proposed 
lesser rate. 

23.—Learners. 
(1) No person shall be employed as a learner who has 

not attained the age of 18 years, without the prior written 
agreement of the Union's Committee of Management. 

(a) Any such prior written agreement may only be 
forthcoming from the Union in exceptional 
circumstances. 

(b) Any dispute arising out of this subclause shall 
be referred to the Commission for 
determination. 

(2) Subject to the provisions of this clause, learners 
may be employed on slicing, table and mechanised or 
gravity on rail boning, mechanised chains, mechanised 
or gravity on rail solo slaughtering and solo slaughtering 
of all types of livestock. 

(3) In this clause a learner shall mean, an employee 
who at his place of employment is required to perform 
the duties of a slaughterman, boner or slicer and requires 
training in the performance of those duties. 

(4) Learners shall be paid at the rate of the classifica- 
tion in which they were working immediately prior to the 
commencement of the period of training or the general 
hand rate, whichever is the greater; provided that when a 
learner is deemed to be competent to perform the 
minimum tally appropriate to the classifications referred 
to in paragraphs (a) and (b) and the combination of three 
tasks as prescribed in paragraphs (c) and (d) of subclause 
(8) hereof, he shall be paid the appropriate minimum 
tally rate. 

(5) Any period of training which may be necessary 
shall be continuous, so far as is practicable. 

(6) The foreman and delegate may decide at any time 
during the period of training that a learner is unlikely to 
become competent and summarily terminate the 
training. In such a case the learner shall be returned to his 
previous task and shall not be penalised. Should a learner 
not have been previously employed in that establisment, 
the employer where practicable shall transfer him to 
work of another classification. 
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(7) The foreman and delegate shall determine whether 
a learner is competent. 

(8) The period of training shall be such as is necessary 
to enable the employee to acquire the competence to 
perform: 

(a) the minimum tally prescribed for solo 
slaughterman; or 

(b) as a member of a table boning or slicing team 
without impeding other members; or 

(c) at least three positions on a mechanised or 
gravity on rail boning system, without 
impeding other members of the team; or 

(d) at least three positions on a mechanised chain, 
gravity or mechanised on rail slaughtering 
system, without impeding other members of 
the team. 

(9) Any dispute relating to incompetence in respect of 
subclauses (6) and (7) of this clause, shall be determined 
by a Board of Reference. 

(10) The employer shall provide the learner with the 
necessary kit of tools, free of cost, consisting of knives, 
pouch belt and steel, but if the learner does not complete 
his learning or if having been determined competent, 
does not complete the following three months as an 
employee of the employer; then he shall return the kit of 
tools so issued to the employer, or the cost of same may 
be deducted from any wages due to the employee. 

(11) The maximum number of learners allowed to any 
employer in any one establishment shall be in proportion 
of one learner to every two or fraction of two tally 
employees employed in a particular classification unless 
agreed otherwise between the employer and the Union of 
employees. 

24.—Apprentices. 
(1) Apprentices may be taken in the ratio of one 

apprentice for every two or fraction of two (the fraction 
not being less than one) journeymen and shall not be 
taken in excess of that ratio unless 

(a) The union so agrees or 
(b) the Commission so determines. 

(2) Where an employer or manager usually and 
customarily works at the trade he may be counted as a 
journeyman for the purposes of subclause (1) of this 
clause. 

(3) Apprentices shall not be permitted to deliver meat 
to householders. 

25.—Junior Employees. 
(1) In any establishment or part thereof where an 

apprentice is not permitted or where the number of 
apprentices that may be employed has been fully availed 
of, junior employees may be employed in the proportion 
of one junior to every three or fraction of three 
employees in receipt of the total wage applicable to a 
General Hand, classification in Clause 9.—Rates of 
Wages, or over subject to the following provisions:— 

(a) Provided that if employed as slaughtermen, 
boners, slicers, trimmers, beef head ring 
employees, tally clerk, viscera table employee 
using a knife, or gut runner or puller off they 
shall be paid the adult rate for the appropriate 
class of work performed except when employed 
as learners, in which case the provisions of 
Clause 24 (5) — Apprentices shall apply. 

(b) Provided that no j unior employee under the age 
of 18 years shall be employed as a carcase 
pusher, caul fat remover, gambrel or spreader 
inserter, hasher-washer employee, employee in 
the condemned area, gut runner or puller off, 
filler operator, tally clerk, viscera table 
employee using a knife or employee operating 
wiring machine. 

(c) No junior male shall be permitted to lift weights 
in excess of the following:— 

(i) Under 16 years of age — 18 Kilo (40 lb) 
(ii) Under 17 years of age — 27 Kilo (60 lb) 
(iii) Under 18 years of age — 36 Kilo (80 lb) 

(2) Junior employees may be employed in assisting 
carcase carters but not more than one junior shall be 
employed on each vehicle and he must be in the capacity 
of an assistant. 

(3) (a) Junior males shall only be employed in 
establishments handling meat for sale by wholesale, 
auction or processing for export. 

(b) Junior females shall only be employed in establish- 
ments handling meat for sale by retail, wholesale, pre- 
pack preparation and boning rooms processing for 
export, provided that no junior female shall be employed 
on the duties of saleswoman, unless paid the adult rate 
for the classification. 

(4) Liberty is reserved to the parties to apply to vary 
the provisions of this clause. 

26.—Managers. 
(1) This award shall not apply to managers. For the 

purpose of this clause a "manager" shall mean — 
A person who attends to managerial duties and who is 

in charge of the establishment or section thereof and/or 
who directs and supervises operations in connection with 
such establishment or section thereof and who works 
under a written contract of service with his employer and 
who is in receipt of a total wage per week not less than 30 
per cent in excess of the weekly rate of wage prescribed in 
this award for a "general butcher" and is also entitled to 
receive a month's notice before his service may be 
dispensed with, except in the case of misconduct. 

(2) Where an employer regularly and usually performs 
butchering work for a substantial portion of the week in 
a retail and/or wholesale establishment (or a substantial 
part thereof) no employee in that establishment (or part 
thereof) shall be a manager. 

(3) Any dispute which may arise hereunder shall be 
heard and determined by a Board of Reference. 

(4) A copy of the agreement of service shall be lodged 
with the Registrar; the employer and manager shall be 
jointly responsible for the lodgment of the agreement of 
service with the Registrar, and upon such lodgment, the 
Registrar shall notify the union of the name of the 
employee and the employer concerned. 

27.—Travelling Expenses. 
(1) All reasonable travelling expenses and other costs 

incurred by an employee sent from one establishment to 
another, shall be refunded by the employer unless the 
employee is to be transferred to another establishment 
for a period of 12 months or more. 

(2) Any dispute arising from this clause shall be 
referred to the Board of Reference for determination. 

28.—Clothing. 
(1) Employees, employed in other than retail establish- 

ments, require by the Act, Regulation or Governmental 
or other authoritative directive to wear clean outer 
clothing and a clean head covering, shall be provided 
with such by the employer subject to the following 
conditions. 

(a) The employer shall arrange for the laundering 
of such items free of charge to the employee 
provided that 
Where an employer cannot conveniently 
arrange such laundering and the employee is 
permitted to remove the clothing and head 
covering from the employer's premises he shall 
be paid an allowance of 80 cents per day to 
compensate him for laundering the outer 
working clothes. 
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(b) All clothing and caps are to be issued in the 
employee's time and returned by the employee, 
as required by the employer, in the employee's 
time upon completion of each day's work. 

(c) The employer shall be responsible for main- 
taining the clothing in a clean and good state of 
repair and the same clothing originally issued to 
the employee shall be supplied to him each day 
or as required. 

(d) If an employee wilfully damages or fails to 
return clothing as required, the employer may 
recover from that employee the cost of replac- 
ing such items of clothes so damaged or not so 
returned, or may deduct such cost less fair wear 
and tear from moneys payable to such 
employee. 

(2) The employer shall supply and launder free of cost 
caps and tunics or overalls to each employee engaged in 
carcase carting. 

(3) Any employer, who, prior to the issuance of this 
award, was not required to supply to its employees 
clothing and/or caps and to launder such items or pay an 
allowance in lieu thereof, shall be deemed to have 
complied with the provisions of this clause if such pro- 
visions are implemented before the expiration of a period 
of six months from the date of operation of this award. 

29.—Work of Employees in Boning Rooms. 
(1) (a) "Boner" — a boner's work shall be the boning 

out whole carcases of beef, veal, mutton, lamb, pork, 
goats and/or piecemeals in any of those categories. The 
foreman shall direct the boning method required, that is, 
straight or specified boning and/or piecemeal boning. 

(i) Straight boning shall mean any type of boning 
on benches or rails other than specified or 
piecemeal boning. 

(ii) Specified or piecemeals boning shall mean the 
type of cut that the employer or foreman directs 
the boner to carry out. 

(b) The duties of a sheer shall be the removal of 
sinews, serous membrane, lymph glands, excessive fat, 
dirt, foreign material, skinning out and slicing to size 
(including cubing), removal of any portion of parts, and 
placing (but not packing) into cartons or boxes as 
required. 

Provided that the task of cubing shall not be required 
of an employee engaged in the classification "slicer" 
employed on a tally system of operation and remunera- 
tion except by agreement between the union and the 
employees concerned and the approval of the 
Commission. 

(c) The duties of a pre-trimmer shall be the removal of 
seeds, burrs, hair, hide or wool pieces, contamination or 
other foreign materials. 

(d) The duties of a spotter/packer shall be to inspect 
meat, before packing, for quality and/or specification 
and may include the removal of hair, dirt or pieces of 
sinew with a knife, shears or scissors (but not including 
trimming or slicing) and the wrapping of meat when 
required and packing it in cartons or boxes. 

(2) (a) Boner's tallies — the following daily tally or the 
equivalent thereof per boner shall be: 

(i) Beef — Table or fixed hook boning — 40 
quarters 
— On rail (mechanical) quarter boning — 46 
quarters. 

(ii) Sheep — Table or fixed hook boning — 72 
carcases 

(iii) Goats — Table or fixed hook boning — 72 
carcases 

(iv) Vealers — Table or fixed hook boning — 50 
carcases 

(v) Pigs — "Chopper pigs" [namely pigs weighing 
77 kilograms (170 lbs) and over] 12'A carcases 
with skin on, and 15 carcases with skin 
removed. 

Liberty is reserved to the parties to apply to 
vary the provisions herein to provide tallies for 
the boning of other categories of pigs. 

(vi) Notwithstanding the provisions of this 
paragraph the tally for boners shall be reduced 
by agreement between an employer and the 
union of employees where it is shown that a 
system of boning is not 100 per cent efficient. 

(vii) Any matters of disagreement between an 
employer and the union of employees over any 
of the provisions of this paragraph shall be 
referred to the Board of Reference for 
determination. 

(viii) Liberty to apply to vary this paragraph is 
reserved to the parties in the event of the intro- 
duction of new methods of boning. 

(b) Equivalents — For the purpose of computing this 
daily tally the following equivalents shall apply: 

(i) Beef — 
One hindquarter shall equal one quarter of 
beef. 
One forequarter shall equal one quarter of 
beef. 
One forequarter or hindquarter from a body 
weighing over 318 kilogrames (700 lb) shall 
equal 1 Vi quarters of beef. 
Five briskets shall equal one quarter of beef. 
Seven briskets with shin shall equal two 
quarters of beef. 
Three rumps and loins shall equal two quarters 
of beef. 
15 shins shall equal one quarter of beef. 
Two necks and blades shall equal one quarter 
of beef. 
Two ribs and two briskets shall equal one 
quarter of beef. 
Three crops shall equal two quarters of beef. 
Three shoulders shall equal two quarters of 
beef. 
Three chucks and blades shall equal two 
quarters of beef. 
Five butts shall equal two quarters of beef. 
Five briskets with shin and portion of clod bone 
attached shall equal two quarters of beef. 
Three loins shall equal one quarter of beef. 
Bulls and genuine stags weighing — 

Under 136 kilgrams (301 lb) shall equal one 
carcase of beef. 
136 kilograms (301 lb) to 272 kilograms (600 
lb) shall equal 1 Vi carcases of beef. 
272.6 kilograms (601 lb) and over shall equal 
two carcases of beef. 

A "genuine stag" means a fully grown animal 
that exhibits characteristics of a bull including a 
definite neck crest. Any dispute arising from 
this definition shall be determined by a Meat 
Inspector. 

(ii) Sheep and Goats — 
One carcase under 29 kilograms (64 lb) or one 
trunk with chump or portion of chump 
attached shall equal one carcase. 
One carcase or one trunk with chump or 
portion of chump attached over 29 kilograms 
(64 lb) and under 41 kilograms (90 lb) shall 
equal 1 Vi carcases. 
One carcase 41 kilograms (90 lb) or over shall 
equal two carcases. 
One ram lamb 16.3 kilograms (36 lb) and over 
shall equal 1 Vi carcases. 
One ram or genuine stag shall equal two 
carcases. 
One billy goat 18 kilograms (40 lb) and over 
shall equal two carcases. 
Trunks — 
On bench or table — 

Four trunks shall equal three carcases. 
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From a carcase on rail or chain — 
One trunk shall equal one carcase. 

Four pairs of legs shall equal one carcase. 
Three pairs of loins shall equal one carcase. 
Two pairs of hindquarters shall equal one 
carcase. 
Two pairs of forequarters shall equal one 
carcase. 
When carcases are boned out, ribbed or 
birdcaged, each such carcase shall equal 114 
carcases. 

(iii) Vealers — 
One calf of and less than 27 kilograms (60 lb) or 
trunk with chump or portion of chump 
attached shall equal one carcase. 
One calf or one trunk with chump or portion of 
chump attached over 27 kilograms (60 lb) and 
less than 54 kilograms (120 lb) shall equal 1 Vz 
carcases. 
One calf of and over 54 kilograms (120 lb) and 
under 90 kilograms (200 lb) shall equal three 
carcases. 
Three pairs of loins shall equal one carcase. 
Four trunks shall equal three carcases. 
Four pairs of legs shaU equal one carcase. 
Two pairs of hindquarters shall equal one 
carcase. 
Two pairs of forequarters shall equal one 
carcase. 
Liberty is reserved to the applicant to apply to 
vary any of the provisions of this 
subparagraph. 

(iv) Pigs — 
Liberty is reserved to the parties to apply to 
vary this paragraph to provide equivalents for 
the purpose of computing daily tally for the 
boning of pigs. 

(3) (a) Slicer's Tallies — the following daily tally or the 
equivalent thereof per sheer shall be: 

(i) Beef — 40 quarters 
(ii) Sheep — 72 carcases 
(iii) Goats — 72 carcases 
(iv) Vealers — 50 carcases 

(b) Equivalents — For the purpose of computing the 
daily tally the following equivalents shall apply: 

(i) Beef 
One hindquarter shall equal one quarter of 
beef. 
One forequarter shall equal one quarter of 
beef. 
One forequarter or hindquarter from a body 
weighing over 318 kilograms (700 lb) shall equal 
1 Vi quarters. 
Five briskets shall equal one quarter of beef. 
Seven briskets with shin shall equal two 
quarters of beef. 
Three rumps and loins shall equal two quarters 
of beef. 
15 shins shall equal one quarter of beef. 
Two necks and blades shall equal one quarter 
of beef. 
Two ribs and two briskets shall equal one 
quarter of beef. 
Three crops shall equal two quarters of beef. 
Three shoulders shall equal two quarters of 
beef. 
Three chucks and blades shall equal two 
quarters of beef. 
Five butts shall equal two quarters of beef. 
Five briskets with shin and portion of clod 
bones attached shall equal two quarters of beef. 
Three loins shall equal one quarter of beef. 
Bulls and genuine stag weighing — 

Under 182 kilograms (400 lb) shall equal one 
carcase of beef. 

182 kilograms (400 lb) but less than 363 
kilograms (800 lb) shall equal VA carcases 
of beef. 
363 kilograms (800 lb) and over shall equal 
two carcases of beef. 

Any dispute arising from this definition shall be 
determined by a Meat Inspector. 

(ii) Sheep and Goats — 
One carcase under 29 kilograms (64 lb) or one 
trunk with chump or portion of chump 
attached shall equal one carcase. 
One carcase or one trunk with chump or 
portion of chump attached of and over 29 
kilograms (64 lb) but under 41 kilograms (90 lb) 
shaU equal 1 Vz carcases. 
One carcase 41 kilograms (90 lb) or over shall 
equal two carcases. 
One ram lamb 16.3 kilograms (36 lb) and over 
shall equal 1 Vz carcases. 
One ram or genuine stag shall equal two 
carcases. 
One billy goat 18 kilograms (40 lb) and over 
shall equal two carcases. 
Four trunks shall equal three carcases. 
Four pairs of legs shall equal one carcase. 
Three pairs of loins shall equal one carcase. 
Two pairs of hindquarters shall equal one 
carcase. 
Two pairs of forequarters shall equal one 
carcase. 

(iii) Vealers — 
One calf of and less than 27 kilograms (60 lb) or 
trunk with chump or portion of chump 
attached shall equal one carcase. 
One calf or one trunk with chump or portion of 
chump attached over 27 kilograms (60 lb) and 
less than 54 kilograms (120 lb) shall equal 1 Vz 
carcases. 
One calf of and over 54 kilograms (120 lb) and 
under 90 kilograms (200 lb) shall equal three 
carcases. 
Three pairs of loins shall equal one carcase. 
Four trunks shall equal three carcases. 
Four pairs of legs shall equal one carcase. 
Two pairs of hindquarters shall equal one 
carcase. 
Two pairs of forequarters shall equal one 
carcase. 
Liberty is reserved to the applicant to apply to 
vary any of the provisions of this 
subparagraph. 

(iv) Pigs — 
Liberty is reserved to the parties to apply to 
vary this paragraph to provide equivalents for 
the purpose of computing daily tally for the 
slicing of pigs. 

(4) The ratio of slicers to boners employed on a full 
time basis shall be one sheer to each boner except where 
otherwise agreed upon in writing between an employer 
and the union of employees. 

(5) Notwithstanding the provisions of subclause (4) 
hereof, in any establishment which operates an on-rail 
(mechanical) quarter boning system, the ratios of slicers 
to boners may be fixed by agreement between the 
employer and the union of employees and in the event of 
a disagreement it shall be referred to the Board of 
Reference for determination. 

(6) Tally employees who are kept waiting, for stock or 
by any interruption of work not caused by the tally 
employees, in excess of the aggregate of 15 minutes in 
any day, shall be paid at time rates until the stock arrives 
or work resumes. 

(7) Over tally rates shall be computed on the basis that 
the tally rate equals one fifth of the appropriate 
classification rate of wage divided by the daily tally. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 1466 

(8) Subject to Clause 35.—Breakdowns, on any day 
that tally is not processed, a tally employee shall be paid 
one fifth of his classification rate of wage. 

(9) (a) When the daily tallies or the equivalents thereof 
are exceeded a tally employee shall be paid rate and one 
half for each such excess carcase or equivalent thereof 
processed, provided that when such excess tally or 
equivalent is processed outside of the ordinary working 
hours Monday to Friday (both inclusive), a tally 
employee shall not receive overtime rates of payment in 
addition to the applicable excess tally rate. 

(b) When a tally employee is required to work on a 
Saturday, he shall be paid rate and one half for each 
carcase or equivalent thereof processed up to one quarter 
of tally and double rate thereafter. 

(c) When a tally employee is required to work on a 
Sunday, he shall be paid double rate for each carcase or 
equivalent thereof processed. 

(d) When a tally employee is required to work on a 
holiday prescribed by this award, he shall be paid double 
rate and one half for each carcase or equivalent thereof 
processed. 

(10) Additional Allowances (other than for Boners 
and Slicers) •— 

(a) In any boning room where boners and/or 
slicers are employed and paid on a tally system, 
employees engaged in any of the callings 
specified in placitum (i) of this paragraph, shall 
be paid an allowance per day in accordance 
with the provisions of paragraph (b) of this sub- 
clause for each quarter or carcase or equivalent 
thereof (except bulls and genuine stags, ram 
lambs, rams and genuine stags and birdcaging) 
processed by boners in excess of the daily tally 
prescribed for boners in subclause (2) of this 
clause (and in the case of beef the tally to be 
applied for the purposes of this subclause shall 
be that prescribed for table or fixed hook 
boning) in addition to the rates of wages to 
which they are entitled pursuant to Clause 9.— 
Rates of Wages of this award. 

(i) Specified Callings: 
Carcase Pre-Trimmer 
Carton Room Employee 
Scale Weigher 
Spotter/Packer 
Spotter or Quality Control Tester 
Strapping or Wiring Machine Operator 
Tally Employee (Recorder) 
Wrapper and Packer 

(ii) For the purpose of this subclause, the 
callings specified in placitum (i) of this 
paragraph shall be allocated the 
following values — 
Carcase Pre-Trimmer as defined 
(including employees solely 
feeding quarters or carcases 
to Boners from chillers) 0.4 
Carcase Pre-Trimmer as defined 
and who also feeds quarters 
or carcases to Boners from 
chillers 0.6 
Carton Room Employees 0.4 
Scale Weigher 0.4 
Spotter/Packer 1.0 
Spotter or Quality Control 
Tester    L0 
Strapping or Wiring Machine 
Operator 0.4 
Tally Employee (Recorder) 0.4 
Wrapper and Packer 1.0 

(b) For the purpose of this subclause, the number 
of quarters or carcases to be paid for each day 
shall be calculated as follows: 

(i) Spotter/Packer: Spotter or Quality 
Control Tester Wrapper and Packer: 

Total over tally by Boners each day 
Total number of Spotter/Packers, 
Spotters or Quality Control Testers 

and Wrappers and Packers each day. 
(ii) All other employees specified in 

placitum (i) of paragraph (a) of this 
subclause: 
The result of the calculation in placitum 
(i) of this paragraph multiplied by the 
values assigned in placitum (ii) of para- 
graph (a) of this subclause. 

(iii) The calculation to be made in placitas (i) 
and (ii) of this paragraph shall be taken 
to two decimal places. 

(c) The additional allowance for each quarter or 
carcase to be paid for in accordance with para- 
graph (b) of this subclause, shall be as follows: 

(i) Beef — 28 cents for each quarter 
processed in excess of tally. 

(ii) Sheep — 16 cents per carcase for each 
carcase processed in excess of tally. 

(iii) Goats — 16 cents per carcase for each 
carcase processed in excess of tally. 

(iv) Vealers — 22 cents per carcase for each 
carcase processed in excess of tally. 

(v) Pigs — Choppers [i.e. pigs weighing 77 
kilograms (170 lb) or more] — 
89 cents per carcase with skin on 
processed in excess of tally; 
73 cents per carcase with skin removed 
processed in excess of tally. 

(d) The provisions of this subclause shall not affect 
the right of the employer to require any 
employee entitled to the payment of the 
additional allowances prescribed herein to 
work the ordinary hours of work as prescribed 
by Clause 11.—Hours, of this award, or the 
obligation of the employees to work as so 
required by the employer. 

(e) Any disagreements between an employer and 
his employees or the union of employees, 
parties to this award, over the application of 
this subclause, shall be referred to the Board of 
Reference for determination. 

(11) The provisions of this clause shall not apply to 
employees employed by employers respondents to this 
award in the industry of receiving, yarding, killing and 
dressing or preparation of pigs and the preparation and 
manufacture of smallgoods and bacon therefrom for sale 
by retail, auction, wholesale or processing for export and 
who, prior to the issuance of this award, were subject to 
the provisions of the "Meat Industry (Bacon Curing and 
Smallgoods Manufacturing)" Award No. 5 of 1974 as 
varied. 

(12) Any dispute arising from any of the provisions of 
this clause shall be referred to a Board of Reference for 
determination. 

(13) Liberty is reserved to the industrial union of 
employees to apply to vary the provisions of this clause to 
provide for tallies and equivalents for boners and/or 
slicers processing carcases for the pet food industry. 

30.—Work of Employees in Slaughtering Sections. 
(1) Slaughterman shall mean an employee who, in 

killing and/or dressing livestock performs one or more of 
the following tasks: 

(a) Cattle (On-Rail System): 
Knocking 
Shackling 
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Hoisting 
Washing anus and pit 
Sticking (bleeding) 
Tying weasand 
Rodding or elastrating weasand 
Removing fore hocks 
Cheeking or skinning heads adjacent to rail 
Removing heads and placing on adjacent table, 

chain, or head washing cabinet 
Skinning first leg 
Removing udders, pizzles and testicles 
Removing first hind hock 
Changing over (first leg) 
Skinning second leg 
Removing second hind hock 
Changing over (second leg) 
Clearing butts 
Splitting hide to brisket 
Clearing rosettes 
Clearing necks 
Clearing briskets 
Flanking 
Siding 
Necking 
Rumping 
Backing off 
Skinning tail 
Removing tip of tail 
Operating downward or upward hide pullers 

and all tasks incidental thereto 
Jointing tail 1 

Dropping hide to conveyor or trolley 
Marking tail 
Dropping bung 
Tying bung 
Operating lowerator 
Marking and sawing briskets 
Opening up 
Fronting out (and removing kidneys and 

enuncleating kidneys if required) 
Removing offal and pluck and placing 
Removing skirt 
Splitting paddywhack 
Sawing down. 
Note:— 

(i) The foregoing duties may be varied or 
deleted by agreement between the 
employer and the union or in default of 
agreement by decision of the Board of 
Reference. 

(ii) The work of skinning bullocks heads 
shall only be performed by a member of 
the slaughtering team when the head 
skinning rail is adjacent to the head 
removal area and does not inconven- 
ience the normal work of the team. 

(iii) If a rodding device is utilised in a 
particular establishment the team tally 
therein is to be adjusted downwards by 
agreement between the employer and 
the union. 

(iv) The task of removing and/or enun- 
cleating kidneys may continue to be 
required of a slaughterman in establish- 
ments where it was so performed by a 
slaughterman prior to the 16th day of 
June 1983 and may be required of a 
slaughterman when it is incidental to 
"fronting out" in any other establish- 
ment by agreement between the 
employer and the union. 

(b) Cattle and/or Calves (Solo, Bed or Cradle 
System): 
Knocking 
Tipping out of crush (box) 
Shackling 
Sticking (bleeding) 
Skinning heads and/or cheeking 

Removing heads and placing 
Lowering 
Pritching 
Removing feet (footing off) 
Skinning legs 
Freeing and tying weasand 
Grounding 
Backing down 
Necking off 
Jointing tail 
Skinning tail 
Dropping hide to trolley or chute 
Cutting or sawing brisket 
Cutting or sawing H-bone 
Opening up 
Placing rollers and tree 
Hoisting 
Removing udders, pizzles and testicles 
Dropping bung 
Tying bung 
Fronting out (and removing and/or enuncleat- 

ing kidneys if required) 
Removing offal and pluck and placing 
Removing skirt 
Removing heart 
Splitting paddywhack 
Sawing down 
Hanging off 
Note: The task of removing and/or enuncleat- 
ing kidneys may continue to be required of a 
slaughterman in any establishment where it was 
so performed by a slaughterman prior to the 
16th day of June 1983 and may be required of a 
slaughterman when it is incidental to "fronting 
out" in any other establishment by agreement 
between the employer and the union. 

(c) Sheep, Lambs or Goats (On-Rail Mechanical 
Chain System): 
Catching (if no restraining race used) 
Stunning (on teams of 25 men or more) 
Sticking 
Shackling 
Skinning hind legs 
Papering hind legs 
Removing hind trotters 
Skinning fore legs 
Removing tongue 
Removing sweetbreads 
Cheeking 
Clearing and tying weasand 
Clearing and knifing brisket 
Splitting skin 
Removing front trotters 
Flanking 
Clearing tail and rectum gut 
Pelting off skins 
Scalping 
Removing heads 
Opening up 
Freeing, milking, cutting off and tying rectum 

and bladder 
Splitting or sawing briskets 
Removing paunch, runners and pluck and 

placing. 
Note: The above duties shall also apply on 
mutton chains operating in an establishment 
processing for local consumption and not for 
export excluding the tasks of papering hind legs 
and freeing, milking, cutting off and tying 
rectum and bladder. 

(d) Sheep and/or Lambs (Solo-Hook and Bed 
System): 
Catching (scruffing) 
Sticking 
Skinning legs 
Skinning cheeks 
Removing trotters 
Removing sweetbreads 



Removing tongues 
Removing heads 
Punching briskets 
Clearing and tying weasands 
Inserting gambrel 
Hanging up 
Splitting skin 
Flanking 
Thumbing up 
Clearing, tail, rectum gut and chump 
Pelting off and throwing to adjacent shute or 

receptacle 
Opening up 
Removing paunch, runners, offal and pluck 

and placing as required 
Splitting brisket 
Hanging off 

(e) Sheep and/or Lambs (Dead Rail System): 
Scruffing (catching) 
Sticking 
Shackling 
Pushing to legging rail 
Skinning hind legs 
Papering hind legs 
Placing long hook or bent gambrel and skid 
Removing hind trotters 
Inserting gambrel or removing long hook 
Pushing to spreader rail 
Inserting spreader and hanging 
Skinning fore legs 
Clearing brisket 
Clearing and tying weasand 
Removing sweetbreads 
Removing tongue 
Cheeking head 
Scalping head 
Removing head 
Removing spreader 
Removing fore trotters 
Pushing 
Clearing tail, rectum gut and chump 
Flanking 
Clearing shoulders 
Pelting off and throwing to adjacent shute or 

receptacle 
Opening up 
Dropping bung 
Removing paunch, runners, offal and pluck 

and placing 
Splitting brisket 
Pushing off. 

(f) Pigs: 
Shooting or stunning 
Sticking 
Shackling 
Bleeding 
Handling into scald tank or de-hairing machine 
Hanging up 
Scraping 
Shaving and thoroughly cleaning (including 

washing) 
Removing toe nails 
Removing and/or cleaning ears 
Ham stringing 
Hanging up 
Dropping bung 
Opening up 
Fronting out 
Splitting brisket 
Removing offal and pluck and placing 
Washing 
Tucking up 
Hanging off. 

(2) Trimmer: The work of a trimmer shall be the 
removal of sinews, excessive fat, dirt, hair, hide or wool 
pieces and foreign material, and the removal of any 

portion or parts of a carcase or offal as required and shall 
include the use of a saw and assisting with cleaning down 
operations on the completion of the day's work. 

(3) Tallies: The following tallies shall apply to 
slaughtermen engaged in slaughtering establishments 
employing three or more slaughtermen on any day. 

(a) Cattle and Calf Tally — 
(i) On-rail mechanical dressing — 12.5 

head per man per day. 
(ii) Gravity on-rail dressing — 11.5 head per 

man per day. 
(iii) (aa) Solo dressing — 10 head per man 

per day. 
(bb) (i) For the purpose of com- 

puting solo tally calves 
shall count as cattle in the 
following ratio: 
Up to 45 kilograms (100 
lb) dressed weight 2 Zi: 1 
Over 45 kilograms (100 
lb) and up to 67.7 kilo- 
grams (150 lb) dressed 
weight 1 '/i: 1 
Over 67.7 kilograms (150 
lb) and up to 91 kilograms 
(200 lb) dressed weight 
114:1 
Over 91 kilograms (200 
lb) dressed weight 1:1 

(ii) Where, a slaughterman is 
required to skin a calf 
during the killing and 
dressing process, the ratio 
shall be 1:1 for all 
weights. 
Liberty is reserved to the 
applicant to apply to vary 
the provisions of this 
paragraph and to seek to 
include a provision for 
killing and dressing calves 
on a small stock chain, 

(cc) Where, a slaughterman is 
required to skin a calf carcase 
after it has been chilled, one calf 
shall equal 1 '/i bodies of beef. 

(b) Sheep, Lamb and Goat Tallies — 
(i) Chain system export — 70 sheep, lambs 

or goats per man per day. 
(ii) Chain system local — 74 sheep, lambs or 

goats per man per day. 
(iii) Solo system — 54 sheep, lambs or goats 

per man per day. 
(iv) A calf processed on a mutton chain shall 

equal four sheep. 
(v) Goats — The ordinary rate to be paid 

for slaughtering nanny goats shall be 
1 Vi times the sheep and lamb rate, and 
the ordinary rate for slaughtering billy 
goats shall be double the sheep and lamb 
rate. 

(c) Pig Tallies — 
(i) De-hairing machine — up to 91 kilo- 

grams (200 lb) — 40 per man per day. 
(ii) Hand dressed — up to 36 kilograms (80 

lb) 22 per man per day; 37 kilograms (81 
lb) to 91 kilograms (200 lb) — 16 per 
man per day; Over 91 kilograms (200 lb) 
eight per man per day. 

(iii) "Chopper Pigs" [namely pigs weighing 
77 kilograms (170 lb) and over] — 12.5 
per man per day. 
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(d) Mixed Kills: For the purpose of computing the 
daily tally when a slaughterman kills more than 
one type of livestock, the following conversion 
shall apply: 

(i) in export establishments, 70 (chain 
system) or 54 (solo system) sheep, lambs 
or goats, shaO equal the following: 

(aa) 12.5 cattle (mechanical rail 
system) 

(bb) 11.5 cattle (gravity rail system) 
(cc) 10 cattle (solo system) 
(dd) 40 pigs (dehairing machine 

system) 
(ee) 22 pigs up to 36 kilograms (80 lb) 

(hand dressed) 
(ff) 16 pigs 37 kilograms (81 lb) to 91 

kilograms (200 lb) (hand dressed) 
(gg) eight pigs over 91 kilograms (200 

lb) (hand dressed) 
(hh) 12.5 "chopper pigs" 

(ii) In non-export establishments, 74 (chain 
system) or 54 (solo system) sheep, lambs 
or goats, shall equal the following: 

(aa) 12.5 cattle (mechanical rail 
system) 

(bb) 11.5 cattle (gravity rail system) 
(cc) 10 cattle (solo system) 
(dd)40 pigs (dehairing machine 

system) 
(ee) 22 pigs up to 36 kilograms (80 lb) 

(hand dressed) 
(ff) 16 pigs 37 kilograms (81 lb) to 91 

kilograms (200 lb) (hand dressed) 
(gg) eight pigs over 91 kilograms (200 

lb) (hand dressed) 
(hh) 12.5 "chopper pigs" 

(4) Penalty rates — Slaughtermen. 
(a) Bulls and genuine stags — 136 kilograms and 

over — double rate. 
"Genuine stag" means a fully grown animal 
that exhibits characteristics of a bull including a 
definite neck crest. 

(b) Objectionably dirty cattle shall be paid for at 
rate and a half. 

(c) A ram or genuine stag, being an animal that has 
been castrated late or after maturity, which 
fully exhibits ram characteristics but not a 
wether that has been burdizzed, shall be paid 
for at double rates. 

(d) Any cattle, pigs, sheep, lambs or goats that are 
condemned by the veterinary officer for being 
infected by actinomycosis, brucellosis, cancer, 
gangrene, leptospirosis, orf, tuberculosis, 
tumour or ulcer, shall be paid for at double 
rates. 

(e) An employee who is required to cut up or chop 
down a carcase condemned by the veterinary 
officer for being infected by actinomycosis, 
brucellosis, cancer, gangrene, leptospirosis, 
orf, tuberculosis, tumour or ulcer, shaU be paid 
in addition to his ordinary wage, $1.71 per 
carcase if the carcase is beef or 54 cents if 
mutton, lamb, calf, goat or pork. 

(f) An employee who is not a member of the 
slaughtering team and who is required to 
handle a bullock's head condemned by the 
veterinary officer for being infected by 
actinomycosis, brucellosis, cancer, gangrene, 
leptospirosis, tuberculosis, tumour or ulcer, 
shall be paid in addition to his ordinary wage, 
an amount of $1.18 for each head and when 
that employee is a member of a team, then that 
amount shall be divided equally among all 
members of that team. 

(g) An employee required to handle dead stock in 
and/or around the stockyard, holding pens or 
by-products area, shall be paid $3.21 per week 
in addition to his ordinary rate of wages, which 
amount shall apply for all purposes of the 
award. 

(h) (i) Objectionably maggoty, daggy, 
downer, objectionably crippled, 
objectionably burry, objectionably 
mulesed, objectionably wet or dirty 
sheep, lambs or goats, full wool sheep or 
lambs, sheep over 28 kilograms (62 lbs) 
chilled weight as shown on the scales 
shall be paid for at rate and a half. 
A full wool sheep or lamb shall mean 
one with wool eight centimetres (three 
inches) or more in length, measured 
between the shoulders. 

(ii) The employer shall be deemed to have 
complied with this paragraph on any 
day upon which he pays an amount, to 
be divided equally amongst the whole of 
the team, agreed in writing with the 
Union party to this award. 

(iii) Ram lambs shall be paid for at rate and a 
half. 

(i) (i) Pigs weighing over 91 kilograms (200 lb) 
de-hairing machine — double rates. 

(ii) Boars — except as provided in placitum 
(iii) of this paragraph — double rate. 

(iii) Boars — Intensively Bred — 
In excess of 50 kilograms (110 lb) but 
not more than 55 kilograms (121 lb) — 
rate and one quarter. 
In excess of 55 kilograms (121 lb) but 
not more than 65 kilograms (143 lb) — 
rate and one half. 
In excess of 65 kilograms (143 lb) — 
double rates. 

(k) Additional Allowances (other than for 
Slaughtermen) 

(i) This subclause shall apply to those 
employees engaged in classifications 
other than that of "slaughterman" and 
who work in conjunction or combina- 
tion slaughtermen on the process of 
killing and dressing sheep, lambs, goats, 
cattle and/or calves, on the slaughter 
floor of an abattoir. 

(ii) For the purpose of this subclause, the 
process of killing and dressing sheep, 
lambs, goats, cattle and/or calves, 
relates solely to the tasks performed 
upon the animal or the carcase from the 
time it is washed in and/or fed up a race 
or scruffed and pushed to the chillers or 
weighed, branded and recorded or 
bagged before being pushed to the 
chillers as the case may be on a 
particular slaughter floor. 

(iii) Subject to paragraph (iv) of this sub- 
clause in any abattoir in which three or 
more slaughtermen are employed and 
employees described in paragraph (i) of 
this subclause are employed, the 
following allowance shall be paid to 
such employees for the carcases killed 
and dressed each day by slaughtermen in 
excess of the daily tally in addition to the 
rates of wages to which they are entitled 
pursuant to Clause 9.—Rates of Wages, 
of this award. 

(aa) For the purpose of this sub- 
clause, the number of carcases to 
be paid for each day and the 
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method of assessing each 
employee's additional allowance 
shall be calculated as follows: 

Over tally by slaughterman 
per day x rate per carcase 

Number of follow-on 
labourers per day 

(bb) The rates per carcase for the 
purpose of this subclause shall 
be: 
Cattle and Calves: 

(i) On rail mechanical 
dressing — $1.07 per 
carcase. 

(ii) Gravity on-rail dressing 
— $1.23 per carcase. 

(iii) Solo dressing — $ 1.42 per 
carcase. 

(iv) Calves dressed on sheep 
chain — Export 81 cents 
per carcase; Local 77 
cents per carcase. 

Sheep, Lambs and Goats:— 
(i) Chain system export — 20 

cents per carcase. 
(ii) Chain system local — 19 

cents per carcase. 
(iii) Solo system — 26 cents 

per carcase. 

(i) De-hairing machine up to 
91 kilograms (200 lb) — 
35 cents per carcase. 

(ii) Hand dressed — Up to 36 
kilograms (80 lb) 64 cents 
per carcase; 37 kilograms 
(81 lb) to 91 kilograms 
(200 lb) 89 cents per 
carcase; Over 91 
kilograms (200 lb) $1.77 
per carcase. 

(iii) Chopper Pigs — in excess 
of 77 kilograms (170 lb) 
$1.07 per carcase. 

(iv) Notwithstanding the pro- 
visions of paragraph (iii) 
of this subclause, no 
employee to whom this 
subclause applies shall 
receive an additional 
allowance in excess of 
$10.70 per day. 

(v) The provisions of this 
subclause shall not affect 
the right of the employer 
to require any employee 
entitled to the payment of 
the additional allowances 
prescribed herein to work 
the ordinary hours of 
work as prescribed by 
Clause 11.—Hours of this 
award, or the obligation 
of the employees to work 
as so required by the 
employer. 

(vi) Any disagreements 
between an employer and 
his employees or the 
union of employees, 
parties to this award, over 
the application of this 
subclause, shall be 

referred to the Board of 
Reference for determina- 
tion. 

(5) Over Tally and Penalty Rates. 
(a) The over tally and penalty rates shall be 

computed on the basis that the basic wage, plus 
the margin of the particular classification, 
equals a week's tally without penalties. 

(b) (i) When the daily tallies are exceeded a 
tally employee shall be paid rate and a 
half for each such excess carcase, pro- 
vided that when such excess tally is 
worked outside of the ordinary working 
hours Monday to Friday (both inclusive) 
a tally employee shall not receive 
overtime rates of payment in addition to 
the excess tally rate applicable. 

(ii) When a tally employee is required to 
work on a Saturday, he shall be paid rate 
and a half for each carcase up to one 
quarter of tally and double rate 
thereafter. 

(iii) When a tally employee is required to 
work on a Sunday, he shall be paid 
double rate for each carcase processed. 

(iv) When a tally employee is required to 
work on a holiday prescribed by this 
award, he shall be paid double rate and a 
half for each carcase processed. 

(6) Tally employees who are kept waiting for stock or 
any interruption of work not caused by the tally 
employee, in excess of the aggregate of 15 minutes in any 
day, shall be paid at time rates until the stock arrives or 
the work resumes. 

(7) (a) When mechanical aids are used for cattle 
slaughtering (mechanical or gravity systems), for the 
purpose of calculating tally per man per day, they shall 
count as follows: 

Head 
Upward Hide Stripper 0.5 
Johnson Hide Stripper 1.5 
Downward Hide Puller 2.0 
Automatic Tail Puller 0.25 
Automatic Feed to Saw 0.25 
Automatic Feed from Saw 0.25 
Brisket Saw 0.10 
Hock Cutter — all hocks 0.25 

— two hocks 0.125 
When H-bone is not chopped down 0.25 

(b) No combination of the aids listed in paragraph (a) 
of this subclause shall increase tally by more than 2.85 
head per man per day. 

(8) Notwithstanding any other provision of this 
clause, tallies shall be negotiated between the employer 
and the union when it is shown that any of the 
mechanical aids in subclause (7) of this clause or the 
slaughtering system is not 100 per cent efficient. 

In the event of any change in the slaughtering system 
or upon the introduction of mechanical aids not referred 
to in subclause (7) of this clause, either party may apply 
to vary the tallies prescribed in this clause for 
slaughtering cattle, calves, sheep, lambs, goats and pigs. 

(9) Rover on Mutton Chain: On mutton chains consis- 
ting of 12 men or more who are members of the 
slaughtering team, the employer shall select one 
slaughterman to act as a rover who shall be paid the same 
earnings as the slaughtering team, but for whom no tally 
shall be claimed by the employer. 

(10) Subject to Clause 36.—Breakdowns, of this 
award, on any day that tally is not processed, a tally 
employee shall be paid one fifth of his classification rate 
of wage. 

(11) Any dispute arising from this clause shall be 
referred to the Board of Reference for determination. 
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(12) Liberty is reserved to the parties to apply at any 
time to vary the provisions of this clause in respect of 
tallies for the slaughtering of horses, mules and donkeys. 

31.—Definitions and Work of Employees. 
(1) First shopman •— In every shop where two or more 

employees are employed one shall be classed as First 
Shopman. Provided, however, that where a manager is 
employed who works in the shop, he shall be considered 
as a First Shopman. 

(2) General Butcher — means a person who has served 
an apprenticeship or has had at least four years' 
experience in general butchering and is not exclusively 
employed in the making of smallgoods or in such other 
cases where an employer engages or calls upon a worker 
to perform tradesmen's functions of general butcher. 

(3) Smallgoodsman — means an employee who has 
served a relevant apprenticeship or has had at least four 
years' general experience in smallgoods-making or in 
such other cases where an employer engages or calls upon 
a worker to perform tradesmen's functions of 
smallgoodsman. 

(4) Saleswoman — means an employee other than a 
counterhand, whose duties include the selling of 
uncooked meats, the wrapping of meat or smallgoods 
either in paper or cartons, the cutting of meat and meat 
products for weight, the replenishing of display or 
storage cabinets or work associated therewith, pricing up 
for display and the preparation of uncooked meats and 
meat products for sale, other than the tradesmen's 
functions of a general butcher. 

(5) Counterhand — means an employee selling 
uncooked prewrapped meat and who is not required to 
cut such meats. 

(6) Wrapper and packer — means a female employee 
who wraps or packs fresh meat or smallgoods in paper, 
cartons or other wrapping material in a shop, factory or 
pre-pack establishment. 

(7) Spotter — means an employee who may use a 
knife, shears or scissors to remove hair, dirt or pieces of 
sinew, but shall not trim or slice as defined or perform 
the work of a trimmer on the slaughter floor. 

(8) (a) On-rail beef slaughtering — system of 
slaughtering where the carcase is moved from one 
slaughterman to another by a mechanical and/or gravity 
rail system. 

(b) On-rail boning — A system of boning where the 
carcase side or quarter is moved from one boner to 
another by a mechanical and/or gravity rail system. 

(9) Any dispute arising from this clause shall be 
referred to the Board of Reference for determination. 

32.—General Conditions. 
(1) When boners and slicers are employed under the 

tally system, they shall work on a team basis, e.g. there 
shall be a team of slicers who shall slice and trim. 

(2) In each section of any establishment where boning 
or slaughtering operations are performed, the employer 
shall keep a tally board on which shall be shown the 
number and type of carcases or livestock to be processed 
each day and where practicable, the earnings of the 
employees omthe previous day. 

(3) A tally employee who has completed tally or 
overtally required for the day by the employer, shall not 
be required to perform any other work for that day. 

(4) The employer shall have available a sufficient 
supply of protective equipment, namely aprons of 
polythene and canvas for boners and chain mesh gloves 
consisting of either thumb and forefinger or thumb and 
two fingers, at the choice of the workers, for boners, 
slicers and trimmers, and ear protectors for use by 
employees when engaged on work for which that pro- 
tective equipment is reasonably necessary. 

(5) The employer shall provide suitable dressing rooms 
containing sufficient lockers for all employees except 

casuals when required, also full provisions for the drying 
of wet clothes in establishments other than retail shops. 

(6) The employer shall provide suitable dining room 
with a refrigerator and hot water for making of hot 
beverages, also sufficient tables and seating 
accommodation for all employees in establishments 
other than retail shops. 

(7) Sufficient hot and cold showers shall be provided 
in establishments, other than retail establishments. 

(8) No junior employee shall be permitted to work in a 
chamber with a temperature below zero degrees Celsius. 
"Chamber" shall mean any room artificially cooled. 

(9) No employee shall be required or permitted to 
work in a boning room when the temperature is lower 
than seven degrees Celsius. 

(10) Employees, when over heated through working 
outside, shall be allowed to cool down before entering 
the cold chambers. 

(11) All employees shall be paid weekly and in the time 
of the employer not later than Thursday in each week. 

(12) There shall be a person qualified in first aid 
readily available in each section to attend to any injuries 
sustained by any employee. If the employer employs a 
full-time first aid officer, the provisions of this subclause 
shall be deemed to be satisfied. 

(13) The employer shall supply when required reason- 
able transport to any injured employee, without cost to 
the worker. 

(14) Waterproof clothing — 
(a) Waterproof boots, aprons and capes shall be 

issued to v/ashers being those employees 
employed on pressure sprays in the beef and 
mutton dressing sections, to employees hosing 
and washing down floors and yards and to 
employees washing offal and in the paunch bay 
area. 

(b) A waterproof apron shall be issued to trimmers 
of edible offal and viscera separators. 

(15) Each employee's wages shall be enclosed in an 
envelope on or in which shall be shown the name of the 
employee, the period of service, ordinary time worked, 
overtime worked and other penalties and any other 
deductions. 

(16) No employer shall board or lodge any of his 
employees, excepting members of his family on his 
business premises. 

(17) The employer shall maintain an adequate first aid 
kit in each section of its establishment accessible to 
employees at all times. Such kit shall include as a 
minimum: 

(a) Cotton wool swabs in plastic bag — two bags. 
(b) Assorted sizes of self-adhesive dressings •— Zi 

dozen. 
(c) Unmedicated sterile gauze dressings — 

small five cm — six 
medium 7.5 cm — six 

(d) Gauze bandages (roller type) — 
2.5 cm — three 
five cm — three 

(e) Individually wrapped elastic dressing strips — 
three 

(f) Triangular bandages — two 
(g) Antiseptic — one x 100 ml bottle Centrimide 

one in 1 OCX) strength 
(h) One roll of plastic adhesive strapping 2.5 cm 

wide (e.g. SLEEK) 
(i) Safety pins 
(j) Small unbreakable bowl 
(k) Scissors — pointed — one pair 
(1) Tweezers — one pair 
(m) One packet of eye pads 
(n) Box of rubber finger stalls 
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(18) An employee required to work in a freezer 
chamber shall be supplied by the employer free of cost 
with a freezer coat with hood attached, two pairs of 
trousers suitable for freezer work, freezer gloves and 
suitable freezer boots with safety toe caps. 

(19) No employee shall be required to work in a freezer 
chamber longer than 60 minutes continuously without a 
break outside of at least five minutes. 

(20) Each freezer chamber shall have an effective 
escape system fitted in all freezers, and in freezers a pilot 
light shall be installed. 

(21) No employee shall be required to work in a cold 
chamber in which there are wet or icy floors. 

(22) The employer shall ensure that there is an 
ammonia helmet located adjacent to the freezer 
chambers, except in retail shops. 

(23) No employee, other than an employee specifically 
engaged for the task, shall be required to clean out toilets 
or change rooms. 

(24) No junior female employee shall be required or 
permitted to lift a weight in excess of 16 kilograms. 

(25) The employer shall provide a power driven grind- 
stone and sharpening bench or other suitable device for 
the securing of sharpening stones free of cost to the 
employees in each establishment other than in retail 
shops. 

(26) Any dispute arising from the provisions of this 
clause shall be referred to the Board of Reference for 
determination. 

(27) Liberty is reserved to the parties to apply to vary 
or delete subclause (1) of this clause. 

33.—Temporary Cessation of Operations. 
Liberty is reserved to the applicant union to apply to 

vary or add to the provisions of this award at any time to 
include conditions and/or allowances for employees 
whose continuity of employment is interrupted due to the 
closing by an employer of its establishment or part 
thereof from time to time due to a shortage of work. 

34.—Right of Entry. 
(1) On notifying the employer or the manager of the 

employer's establishment at which employees, whose 
conditions of work are subject to this award, are 
employed, the Union secretary or any officer duly 
authorised by the Union for the purpose of this award 
shall have the right to visit any abattoir, shop or factory 
at any time when work is being carried out by employees 
subject to the award and to interview such employees. 
Such right shall not be exercised more than once in any 
week in respect of any one establishment other than by 
the consent of the employer. 

(2) In the case of a disagreement existing or 
anticipated concerning any of the provisions of this 
award, the Union secretary or duly authorised officer of 
the union, on notifying the employer or the manager of 
the employer's establishment shall have the right to enter 
the business premises of the employer to view the work 
the subject of any disagreement. 

(3) The right of entry exercised by the secretary of the 
Union or an authorised Union official shall not unduly 
interfere with work in progress at any abattoir, shop or 
factory. 

35.—Breakdown. 
The employer shall be entitled to deduct payment for 

any day or portion of a day upon which an employee 
cannot be usefully employed because of any strike by the 
union or unions affiliated with it, or by any other 
association or union or through the breakdown of the 
employer's machinery or any stoppage of work by any 
cause which in either case the employer cannot reason- 
ably prevent. 

36.—Board of Reference. 
(1) The Commission hereby appoints for the purposes 

of this award, a Board of Reference consisting of a 
Chairman and two other members who shall be 
appointed pursuant to section 48 of the Industrial 
Arbitration Act 1979. 

(2) The Board of Reference is assigned the function of 
altering, approving, fixing or determining any matter 
which under this award may be allowed, approved, 
fixed, determined by a Board of Reference. 

37.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confine- 
ment, be entitled to maternity leave provided that she has 
had not less than 12 months' continuous service with that 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' compulsory 
leave to be taken immediately before the 
presumed date of confinement and a period of 
six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give 
notice in writing to her employer stating the 
presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe Job 
(a) Where in the opinion of a duly qualified 

medical practitioner, illness or risks arising out 
of the pregnancy or hazards connected with the 
work assigned to the employee make it 
inadvisable for the employee to continue at her 
present work, the employee shall, if the 
employer deems it practicable, be transferred to 
a safe job at the rate and on the conditions 
attaching to that job until commencement of 
maternity leave. 

(b) If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a duly qualified medical 
practitioner. Such leave shall be treated as 
maternity leave for the purposes of subclauses 
(7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 
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(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the preg- 
nancy of an employee terminates other than by 
the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
employee to resume work at the time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child then — 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work. 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave (to be known as 
special maternity leave) as a duly qualified 
medical practitioner certifies as necessary 
before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the position 
which she held immediately before proceeding 
on such leave or, in the case of an employee 
who was transferred to a safe job pursuant to 
subclause (3), to the position she held 
immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave of other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: Not- 
withstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service for 
any purpose of the award. 

(9) Termination of Employment. 
(a) An employee on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(3), to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 
available for which the employee is qualified 
and the duties of which she is capable of 
performing, she shall be entitled to a position as 
nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees. 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or trans- 
ferred in order to replace an employee 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

38.—Junior Employees — Special Orders. 
Notwithstanding the provisions of this award con- 

tained elsewhere than in this clause an employer may pay 
a junior employee including an apprentice engaged 
pursuant to this clause after 4 July 1985 at a rate of wage 
less than that to which the employee would be entitled 
were it not for this clause if and only if the employee 
agrees and the Commission approves and so orders. 

39.—Special Rates and Provisions. 
(1) Private Use of Motor Vehicle. 

(a) Where an employee is required and authorised 
to use his own motor vehicle in the course of his 
duties he shall be paid an allowance not less 
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than provided for in the table set out here- 
under. Notwithstanding anything contained in 
this subclause the employer and the employee 
may make any other arrangement as to car 
allowance not less favourable to the employee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate 
areas, payment at the rates prescribed herein 
shall be made at the appropriate rate applicable 
to each of the separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of hire for use of employee's own vehicle on 
employer's business — 

Motor Car. 
Area and details Engine Displacement 

(in cubic centimetres) 
Distance travelled each year Over 1600cc 1600cc and 
on employer's business: under 

cents per cents per 
kilometre kilometre 

Metropolitan Area: 
First 8 000 kilometres 31.5 23.3 
Over 8 OCX) kilometres 20.4 15.5 

South West Land Division: 
First 8 000 kilometres 32.3 23.9 
Over 8 OCX) kilometres 20.9 15.5 

North of 23.5 degrees South 
Latitude: 

First 8 OCX) kilometres 36.0 26.8 
Over 8 000 kilometres 23.0 17.6 

Rest of the State: 
First 8 000 kilometres 33.6 24.8 
Over 8 OCX) kilometres 21.8 16.5 

Motor Cycles. 
Cents per kilometre 

All Areas of State: 
First 8 000 kilometres 9.1 
Over 8 000 kilometres 5.7 
(2) First Aid Allowance: An employee appointed 

pursuant to subclause (12) of Clause 32 who is not a full- 
time first aid officer shall be paid $5.30 per week in 
addition to his ordinary rate. 

40.—Air Conditioning of Motor Vehicles. 
(1) Subject to the exclusions contained in subclause (2) 

of this clause, where the employer commences to lease or 
purchase a motor vehicle after 1 October 1986 for use by 
an employee working under the terms of this award, such 
motor vehicle shall be fitted with and continue to be 
fitted with a refrigerated air conditioning unit in reason- 
able working order. 

(2) Provided that subclause (1) of this clause shall not 
apply:— 

(a) if the employer, the employee and the union 
mutually agree in writing that an air condition- 
ing unit should not be provided in respect of a 
particular vehicle. A copy of any such agree- 
ment shall be provided to the employer, the 
employee and the union. 

(b) to an employer in respect to an employee using 
a motor vehicle where such employee works 
solely outside of the summer months of the 
year. 

(c) to an employer in respect to an employee using 
a motor vehicle in any sector of Western 
Australia south of the 26th parallel of latitude 
in respect of which the provision of an air 
conditioning unit is mutually agreed in writing 
between the employer, the employee and the 
union to be inappropriate. Where no agree- 
ment is reached the matter shall be determined 
by the Commission. 

(d) to an employer in respect to an employee using 
a motor vehicle in any sector of Western 
Australia south of the 26th parallel of latitude 
where the nature of deliveries in the industry 
involves a substantial number of short duration 
stops which significantly affect the capability 
of an air conditioning unit in reducing the heat 
disability. This exclusion applies to van driver/ 
salesmen of all descriptions. Any dispute as to 
the application of this paragraph shall be deter- 
mined by the Commission. 

Schedule "A" — Respondents. 
Action Food Barns (WA) Pty Ltd 
298 Oxford Street, Leederville 
Bazeleys Butchers 
Roe Street, Bridgetown 
Bennett Cluning Pty Ltd 
112 Stirling Highway, North Fremantle 
Beta Pet Meats Pty Ltd 
20 Railway Parade, Welshpool 
Boans Ltd 
425 Wellington Street, Perth 
Broome Meat Supply 
Short Street, Broome 
S.A. Bux 
25 Alexander Drive, Mt Lawley 
Charlie Carters Pty Ltd 
152 Stirling Highway, Claremont 
G.J. Coles & Coy Limited 
712 Hay Street, Perth 
Consolidated Catering Services Pty Ltd 
3 Absolon Street, Palmyra 
Elder Smith Goldsborough Mort Ltd 
109 St George's Terrace, Perth 
Fertal Holdings Pty Ltd 
40 Havelock Street, West Perth 
J.L. Gardiner & Son 
South Western Highway, Dardanup 
E.G. Green & Sons 
61 Uduc Road, Harvey 
J.C. Hutton Pty Ltd 
Clayton Street, Bellevue 
Jayson's Packaged Meats Pty Ltd 
259 Beaufort Street, Perth 
Kanga Pet Meats 
37 King Edward Road, Osborne Park 
L.D. Meat Packers 
Howe Street, Osborne Park 
Meat and Allied Trades Federation of Australia 
(Western Australian Division) Union of Employers, Perth 
66 Ord Street, West Perth 
Metro Meats — Geraldton Division 
Narngulu via Geraldton 
Metro Meat Katanning Ltd 
Great Southern Highway, Katanning 
Nelson Everett Mills Pty Ltd 
Metropolitan Markets, Wellington Street, Perth 
Perth Wurst 
21 Rudloc Street, Morley 
Poon Bros WA Pty Ltd 
243 Beaufort Street, Perth 
W. Pope & Co 
128 Charles Street, West Perth 
Roediger Bros 
182 Fitzgerald Street, Northam 
Talloman Pty Ltd 
Lakes Road, Bushmead 
Tip Top Meats 
567 Newcastle Street, North Perth 
Watson's Foods (WA) — a branch of George Weston 
Foods Ltd 
174 Hamilton Road, Spearwood 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 1475 

WooKvorth's (WA) Ltd 
170 Murray Street, Perth 

Dated at Perth this 11th day of September 1980. 

RANGERS (NATIONAL PARKS AUTHORITY) 
Award No. 17 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 893 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Department of Conser- 
vation and Land Management, Respondent. 

Order. 
HAVING heard Mr A.R. Beech and with him Mr R.M. 
Neal on behalf of the Applicant and Ms E.J. McAdam 
and with her Mr R.G. Cooper on behalf of the 
Respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Rangers (National Parks Authority) 
Award No. 17 of 1981 be varied in accordance with 
the following Schedule "A" and consolidated in 
accordance with Schedule "B" and that such 
variation and consolidation shall have effect as from 
the beginning of the first pay period commencing on 
or after the 6th day of March 1987. 

Dated at Perth this 17th day of July 3987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

Schedule "A". 
1. Clause 1.—Title: Delete this clause and insert in 

lieu:— 
1.—Title. 

This Award shall be known as the Rangers 
(National Parks) Consolidated Award 1987. 

2. Clause 2.—Arrangement: After the numbers and 
words "12. Public Holidays" add the new numbers and 
words:— 

12A. Public Holiday Leave. 
3. Clause 3.—Area and Scope: Delete this clause and 

insert in lieu:— 
3.—Area and Scope. 

This Award shall apply to employees employed in 
National Parks under and by virtue of the Conser- 
vation and Land Management Act 1984, classified 
in Clause 17.—Wages of this Award. 

4. Clause 4.—Term: Delete this clause and insert in 
lieu:— 

4.—Term. 
This Award shall operate from the first pay 

period on or after 6 March 1987. 
5. Clause 5.—Definitions: Delete this clause and insert 

in lieu:— 
5.—Definitions. 

(1) "Casual employee" means an employee who 
is employed by the hour. 

(2) "Employer" shall mean the Department of 
Conservation and Land Management. 

(3) "Trainee Ranger" shall mean an employee 
appointed as such under the Conservation and Land 
Management Act, who is required within a con- 
tinuous two year period to undertake study and 

obtain a Certificate of National Park Management, 
whilst gaining practical work experience in National 
Parks, under the direct supervision and control of 
an experienced Ranger or other experienced CALM 
officer. 

(4) "Ranger Grade 1" shall mean a Ranger, 
appointed as such under the Conservation and Land 
Management Act, and who, by 30 June 1992 shall 
possess either a Certificate of National Park 
Management, or a Conservation and Land Manage- 
ment Certificate or equivalent qualification and 
who under limited direction assists in the manage- 
ment of a major National Park or manages and 
controls a less complex National Park. 

(5) "Ranger Grade 2" shall mean a Ranger, 
appointed as such under the Conservation and Land 
Management Act, who manages a major National 
Park or provides significant assistance in the 
management of major National Parks, who has 
experience in two or more National Parks and who 
has been at the top of the Ranger Grade 1 salary 
scale for at least 12 months. 

(6) "Senior Ranger" shall mean a Ranger, 
appointed as such under the Conservation and Land 
Management Act, who co-ordinates the manage- 
ment of a major National Park or group of National 
Parks and supervises three or more other Rangers 
on a full-time basis. 

(7) "Mobile Ranger" shall mean a Grade 1 or 
Grade 2 Ranger, appointed as such under the 
Conservation and Land Management Act, who is 
regularly required to move from park to park, and 
for that purpose is required to maintain mobile 
accommodation. 

(8) "Park Maintenance Worker" shall mean a 
construction and maintenance worker appointed as 
such who is responsible for maintaining facilities in 
a National Park under the direction of the Ranger in 
charge. 

"Grade 1" comprehends the following classes of 
work: axeman sapping, felling, logging or grubbing 
where the major portion of the bush to be cut is less 
than 30 centimetres in diameter; prescribed burning; 
culvert hand; metal or gravel spreading; planters 
(digging, holing, spot cultivation, planting); rubbish 
removal and disposal; picnic site maintenance; and 
employees not elsewhere specified. 

"Grade 2" comprehends, in addition to Grade 1 
duties, the following classes of work: fencepost 
splitting; firewood cutting; collecting and issuing of 
firewood. 

"Grade 3" comprehends, in addition to Grades 1 
and 2 duties, the following classes of work: powder 
monkey assistant, jack hammerman or pneumatic 
hammer operator; fencer erecting fencing (with 
material other than sawn timber such as post and 
rail or wire fencing); and means an employee with at 
least six months' experience, trained and available 
for fire fighting duties. 

"Vermin, plant or noxious weed employee" 
means an employee required to use spray materials, 
poisons and fumigants for the purpose of controll- 
ing vermin and noxious weeds and includes an 
employee trapping or snaring vermin and 
exterminating pests. 

(9) "Rostered Employee" shall mean an 
employee who is rostered to work any five of the 
seven days of the week. 

(10) "Rostered Days Off" shall mean the two 
days rostered off that an employee has as a result of 
being a rostered worker or as a result of working a 
five day week Monday to Friday or in the case of a 
Ranger with no fixed hours of work and in receipt of 
the loading prescribed in Clause 17 (1).—Wages 
rostered days off shall mean the average over a year 
of two full days off duty per week. 
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(11) "Accrued Day Off" shall mean the paid 
day(s) off accruing to an employee resulting from an 
entitlement to the 38-hour week as prescribed in 
Clause 7.—Hours. 

(12) "Union" shall mean the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch. 

6. Clause 7.—Hours: Delete this clause and insert in 
lieu:— 

7.—Hours. 
(1) Except as hereinafter provided the ordinary 

hours of work shall be 38 in any week and shall be 
worked between the hours of 8.00 a.m. and 5.00 
p.m. 

(2) Rangers who have no fixed hours of work and 
are in receipt of the loading as prescribed in Clause 
17 (1).—Wages of this Award shall be entitled to an 
average over a year of two full days off duty per 
week to be fixed by arrangement between the 
employer and the employee concerned. 

(3) Ordinary hours shall be worked within a 20 
day cycle of eight hours on the first 19 days in each 
cycle with 0.4 of one hour of each such day worked 
accruing as an entitlement to take the 20th day on 
each cycle as a paid day off as though worked. 

(4) The ordinary hours of work for rostered 
employees shall not exceed an average of 38 per 
week over a roster cycle and shall be worked 
between the hours of 8.00 a.m. and 5.00 p.m. on any 
of the seven days of the week. 

(5) (a) Where an employee is on workers' com- 
pensation for periods for less than one complete 20 
day work cycle, such employee will accrue towards 
and be paid for the succeeding rostered day off 
following such leave. 

(b) That an employee will not accrue rostered 
days off for periods of workers' compensation 
where such periods of leave exceed one or more 
complete 20 day work cycles. 

(c) Where an employee is on workers' compensa- 
tion for less than one complete 20 day work cycle 
and a rostered day falls within that period, the 
employee will not be re-rostered for an additional 
day off. 

7. Clause 8.—Roster: After subclause (3) add the 
following new subclause (4):— 

(4) The accrued day off will be observed to suit 
the circumstances of the Department of Conserva- 
tion and Land Management. Under normal circum- 
stances the accrued day off will be the first or last 
working day of the week. 

8. Clause 9.—Overtime: Delete this clause and insert 
in lieu:— 

9.—Overtime. 
(1) Except as otherwise provided in this clause, all 

time worked in excess of or outside the usual hours 
of work or, in the case of rostered employees, 
outside the rostered hours of work shall be overtime 
and paid for at the rate of time and one half for the 
first two hours and double time thereafter. 

(2) (a) Where overtime is worked on Saturdays 
prior to 12 noon the employee shall be paid at the 
rate of time and one half for the first two hours and 
double time thereafter. 

(b) Overtime worked after 12 noon on Saturdays 
shall be paid at the rate of double time. 

(c) All overtime performed on Sundays shall be 
paid at the rate of double time. 

(3) The employer may require any employee to 
work reasonable overtime at overtime rates and such 
employee shall work overtime in accordance with 
such requirements. 

(4) Rangers in receipt of the allowance for no 
fixed hours of duty prescribed in subclause (1) of 

Clause 17.—Wages shall be exempt from the pro- 
visions of subclauses (1) and (2) of this clause. 
Provided that if an employee so specified is required 
to work on a rostered day off duty he shall be paid at 
the rate of double time for any time so worked. 

(5) In computing overtime each day shall stand 
alone but when an employee works overtime which 
continues beyond 12 midnight on any day, the time 
worked after 12 midnight shall be deemed to be part 
of the previous day's work for the purpose of this 
subclause. 

(6) (a) When overtime is necessary it shall, 
wherever reasonably practicable be so arranged that 
employees have at least 10 consecutive hours off 
duty between the work on successive days. 

(b) An employee who work so much overtime 
between the termination of his ordinary work on 
one day and the commencement of his ordinary 
work on the next day that he has not had at least 10 
consecutive hours off duty between those times 
shall, subject to this paragraph, be released after 
completion of such overtime until he has had 10 
consecutive hours off duty without loss of pay for 
ordinary working time occurring during such 
absence. 

(c) If, on the instructions of his employer, such an 
employee resumes or continues work without having 
had such 10 consecutive hours off duty, he shall be 
paid at double time rates until he is released from 
duty for such period and he shall then be entitled to 
be absent until he has had 10 consecutive hours off 
duty without loss of pay for ordinary working time 
occurring during such absence. 

(d) Where an employee is called into work on a 
Sunday or holiday preceding an ordinary working 
day, he shall, wherever reasonably practicable, be 
given 10 consecutive hours off duty before his usual 
starting time on the next day. If this is not 
practicable, then the provisions of subparagraphs 
(b) and (c) of this paragraph shall apply mutatis 
mutandis. Provided that overtime worked as a result 
of a recall, shall not be regarded as overtime for the 
purpose of this paragraph, when the actual time 
worked is less than three hours on such recall or on 
each such recalls. 

(e) An employee called back to work after the 
normal working time without prior notice shall be 
paid a minimum of three hours at the appropriate 
overtime rate. 

(7) (a) An employee required to work continuous 
overtime for more than one hour shall be supplied 
with a meal by the employer or be paid $5.10 for a 
meal, and if owing to the amount of overtime 
worked, a second or subsequent meal is required he 
shall be supplied with each such meal by the 
employer or be paid $3.00 for each meal so required. 

(b) The provisions of paragraph (a) of this sub- 
clause do not apply — 

(i) in respect of any period of overtime for 
which the employee has been notified on 
the previous day or earlier that he will be 
required; or 

(ii) to any employee who lives in the locality in 
which the place of work is situated who 
can reasonably return home for meals; or 

(iii) where the overtime worked is outside the 
customary meal time. 

(c) If an employee provides himself with a meal or 
meals and is not required to work overtime or is 
required to work less overtime than the period 
notified, he shall be paid for each meal provided and 
not required, the appropriate amount prescribed in 
paragraph (a) of this subclause. 

(d) An employee required to work continuously 
from 12 midnight to 6.30 a.m. and ordered back to 
work at 8.00 a.m. the same day shall be paid $2.28 
for breakfast. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

(e) The provisions of this subclause do not 
operate so as to require payment of more than 
double time rates, or double time and one half on a 

(1).—Wages] the employee has received for the 
greatest proportion of the calendar month prior to 
taking his leave. 

holiday prescribed under this Award for any work. 
(8) If when the meal time customary in the 

industry arrives, an employee is required to continue 
working and his meal interval is thereby deferred, he 
shall be paid at overtime rates until he gets a meal 
interval of the customary duration. 

(9) Providecl that if the continuance of work is 
reasonably necessary and could not have been 
avoided by any reasonable action of the employer, 
the employer shall be allowed time not exceeding 20 
minutes before such penalty rate begins to accrue. 

(10) Where, to meet the needs of the employer, 
the employee is required to work on his/her accrued 
day off no overtime shaU be paid and that employee 
shall be re-rostered for another day off duty within 
10 working days. 

(11) Overtime provisions for Rangers with fixed 
hours of work or for Park Maintenance Workers 
will not apply until after eight hours have been 
worked on each day. 

9. Clause 10.—Saturday and Sunday Work: Delete 
subclause (2) and insert in lieu:— 

(2) The provisions of this clause shall not apply to 
Rangers who have no fixed hours of work and are in 
receipt of the 25 per cent loading as prescribed in 
Clause 17 (1).—Wages of this Award. 

10. Clause 11.—Annual Leave: Delete this clause and 
insert in lieu:— 

11.—Annual Leave. 
(1) (a) Except as hereinafter provided a period of 

four consecutive weeks' leave with payment of 
ordinary wages as prescribed shall be allowed 
annually to an employee by his employer after a 
period of 12 months' continuous service with such 
employer. 

(b) If after one month's continuous service in any 
qualifying 12 monthly period an employee lawfully 
leaves his employment or his employment is 
terminated by the employer through no fault of the 
employee the employee shall be paid 2.92 hours' pay 
at his ordinary rate of wage in respect of each 
completed week of continuous service in that 
qualifying period. 

(2) In addition to any payment to which he may 
be entitled under subclause (1) of this clause, an 
employee whose employment terminates after he 
has completed a 12 monthly qualifying period and 
who has not been allowed the leave prescribed under 
this Award in respect of that qualifying period, shall 
be given payment in lieu of that leave and the 
loading prescribed in subclause (7) hereof unless:— 

(a) he has been justifiably dismissed for 
misconduct; and 

(b) the misconduct for which he has been 
dismissed occurred prior to the completion 
of that qualifying period. 

(3) An employee may be granted annual leave 
with payment of ordinary wages as prescribed prior 
to his having completed a period of 12 months' con- 
tinuous service, in which case should the services of 
such employee terminate or be terminated prior to 
the completion of 12 months' continuous service, 
the said employee shall refund to the employer the 
difference between the amount received by him for 
wages in respect of the period of his annual leave 
and the amount which would have accrued to him 
by reason of the length of his service up to the date 
of the termination of his services. 

(4) Ordinary wages for an employee shall mean 
the rate of wage [including 25 per cent loading for 
those Rangers with no fixed hours of work and are 
in receipt of an allowance as prescribed in Clause 17 

(5) (a) When computing the annual leave due 
under this clause, no deduction shall be made from 
such leave in respect of the period that an employee 
is on annual leave, long service leave and/or 
holidays. Provided that no deduction shall be made 
for any approved period an employee is absent from 
duty through sickness, with or without pay, unless 
the absence exceeds three calendar months, in which 
case deduction may be made for such excess only. 

(b) Approved periods of absence from work 
caused through accident sustained in the course of 
employment shall not be considered breaks in con- 
tinuity of service, but the first six months only of 
any such period shall count as service for the 
purpose of computing annual leave. 

(6) Employees regularly working north of South 
Latitude 26 shall be allowed to accumulate annual 
leave for two years, subject to the convenience of 
the employer. Such employees who proceed to Perth 
and Geraldton during the period of such leave shall 
be allowed once in each two years reasonable travel- 
ling time on the forward and return journeys 
between the place of their employment and either of 
the said cities. 

(7) In addition to the payment prescribed for 
annual leave an employee shall receive a loading 
calculated on the rate of wage prescribed by sub- 
clause (4) hereof. The loading shall be as follows:— 

(a) An employee proceeding on annual leave 
shall be paid, in addition to the ordinary 
payment for such leave, a loading of 17.5 
per cent calculated on the rate of wage pre- 
scribed by subclause (4) of this clause. 

(b) Provided that the maximum loading 
payable shall not exceed the amount set 
out in the Commonwealth Bureau of 
Census and Statistics Publication for 
"average weekly earnings per male 
employed unit" in Western Australia for 
the September quarter immediately 
preceding the date of accrual of such leave. 

(c) The loading prescribed by this subclause 
shall not apply to proportionate leave on 
termination. 

(8) The provisions of this clause shall not apply to 
casual employees. 

11. Clause 12.—Public Holidays: Delete this clause 
and insert in lieu:— 

12.—Public Holidays. 
(1) (a) The following days, or the days observed 

in lieu shall, subject as hereinafter provided, be 
allowed as holidays, without deduction of pay, 
namely: 

New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, Founda- 
tion Day, Sovereign's Birthday, Christmas Day and 
Boxing Day. 

Provided that another day may be taken as a 
holiday by arrangement between the parties, in lieu 
of any of the days named in the subclause. 

(b) When any of the days mentioned in paragraph 
(a) hereof falls on a Saturday or a Sunday the 
holiday shall be observed on the next succeeding 
Monday, and when Boxing Day falls on a Sunday or 
a Monday the holiday shall be observed on the next 
succeeding Tuesday. In each case the substituted 
day shall be a holiday without deduction of pay and 
the day for which it is substituted shall not be a 
holiday. 
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(2) Where — 
(a) a day is proclaimed as a public holiday or 

as a public half-holiday under section 7 of 
the Public and Bank Holidays Act 1972; 
and 

(b) that proclamation does not apply through- 
out the State or to the metropolitan area of 
the State, that day shall be a public holiday 
or, as the case may be a public half-holiday 
for the purposes of this Award within the 
district or locality specified in the 
proclamation. 

(3) (a) Whenever any of the days referred to in 
paragraph (a) of subclause (1) of this clause falls on 
an employee's ordinary working day and the 
employee is not required to work on such day he 
shall be paid for the ordinary hours he would have 
worked on such day had it not been a holiday. 

(b) If any employee other than a Ranger with no 
fixed hours of work who is in receipt of the loading 
referred to in Clause 17.—Wages or a rostered 
employee required to work on a Public Holiday he 
shall be paid the time worked at the rate of double 
time and one-half. Provided that in lieu of the fore- 
going provisions of this paragraph and subject to an 
agreement between the employer and the employee, 
work done on any day prescribed as a Public 
Holiday under this Award shall be paid for at the 
rate of time and one-half and the employee shall, in 
addition, be allowed a day's leave with pay to be 
taken at some subsequent date if the employee so 
agrees. 

(4) When the employee is absent on leave without 
pay, sick leave without pay or workers' compen- 
sation any day falling during such absence shall not 
be treated as a paid holiday. Where the employee is 
on duty or available for duty on the working day 
immediately preceding a holiday, or resumes duty or 
is available on the working day immediately follow- 
ing a day observed as a holiday as prescribed in this 
clause, the employee shall be entitled to be paid for 
such holiday. 

(5) The provisions of subclauses (1) - (4) shall not 
apply to Rangers with no fixed hours of work and 
who are in receipt of the loading referred to in 
subclause (1) of Clause 17.—Wages of this Award, 
or to casual employees or to rostered employees. 

(6) Rangers with no fixed hours of work who are 
in receipt of the loading referred to in Clause 17 
(1).—Wages and rostered employees who are 
required to work on a Public Holiday shall be paid 
at the rate of time and one half time for time 
worked. 

12. After Clause 12.—Public Holidays add the 
following new clause:— 

12A.—Public Holiday Leave. 
(1) The following provisions shall apply to 

Rangers who have no fixed hours of work and who 
are in receipt of a loading as prescribed in Clause 17 
(1).—Wages and to rostered employees who are 
excluded from the provisions of Clause 12.—Public 
Holidays of this Award. 

(a) Subject to the provisions of this subclause 
a period of two consecutive weeks' leave 
with payment of ordinary wages as pre- 
scribed shall be allowed annually to an 
employee by his employer after a period of 
12 months' continuous service with that 
employer. 

(b) An employee subject to this subclause if 
after completing one month's continuous 
service in any qualifying 12 monthly 
period lawfully leaves his employment or 
his employment is terminated by the 
employer through no fault of the 
employee, shall be paid 1.46 hours' pay at 

his ordinary rate of wage in respect of each 
completed week of continuous service in 
that qualifying period. 

(2) Ordinary wages for an employee shall mean 
the rate of wage [including 25 per cent loading for 
those Rangers with no fixed hours of work and are 
in receipt of an allowance as prescribed in Clause 17 
(1).—Wages] the employee has received for the 
greatest proportion of the calendar month prior to 
taking his leave. 

13. Clause 13.—Sick Leave: Delete subclauses (6) and 
(7) of this clause and insert the following subclauses (6), 
(7), (8) and (9) in lieu:— 

(6) The provisions of this clause with respect to 
payment do not apply to employees who are entitled 
to payment under the Workers' Compensation and 
Assistance Act 1981 nor to employees whose injury 
or illness is the result of the employee's own 
misconduct. 

(7) The provisions of this clause do not apply to 
casual employees. 

(8) An employee shall continue to accrue an 
entitlement to an accrued day off whilst on paid sick 
leave. The employee's sick leave entitlement will be 
debited by eight hours. 

(9) Where an employee is on an accrued day(s) off 
he shall not be entitled to claim for sick leave in 
substitution for the accrued day(s) off. 

14. Clause 14.—Maternity Leave: Delete reference to 
the word "worker" as it appears in this clause and insert 
in lieu the word "employee". 

15. Clause 15.—Long Service Leave: Delete this clause 
and insert in lieu:— 

15.—Long Service Leave. 
(1) The conditions governing the granting of long 

service leave to Government wages employees 
generally shall apply to employees covered by this 
Award. 

(2) When an employee proceeds on long service 
leave, there shall be no accrual towards an accrued 
day off in accordance with the provisions of 
subclause (3) of Clause 7.—Hours of this Award. 

16. Clause 16.—Compassionate Leave: After 
subclause (2) add the following new subclause (3):— 

(3) An employee shall not be entitled to claim 
payment for compassionate leave on a day when 
that employee is absent on an accrued day off in 
accordance with the provisions of subclause (3) of 
Clause 7.—Hours of this Award. 

17. Clause 17.—Wages: Delete this clause and insert in 
lieu:— 

17.—Wages. 
An employer on whom this Award is binding shall 

not increase the rate of wage payable to an employee 
on 10 March 1987, or otherwise vary the conditions 
of employment applicable to an employee on that 
date so as to increase that employer's labour costs 
except to the extent that any such increase has been 
authorised by the Commission, after that date. 

Wages in Column A shall be paid weekly from 6 
March 1987. Wages in Column B shall be paid 
weekly from the first pay period on or after 10 
March 1987. 

(1) Classification Column A Column B 
$ $ 

Senior Ranger 
Year 1   461.60 471.60 
Year 2  480.00 490.00 

Ranger Grade 2 
Year 1   394.10 404.10 
Year 2  410.10 420.10 
Year 3   422.40 432.40 
Year 4   435.00 445.00 
Year 5   448.10 458.10 
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Classification Column A Column B 

Ranger Grade 1 
Year 1   335.90 
Year 2   347.20 
Year 3   358.60 
Year 4  371.70 
Year 5   380.70 

Trainee Ranger 
1 st year of training .... 313.20 
2nd year of training ... 324.60 
Provided that the rate 

of pay referred to in this 
clause shall increase by 
25 per cent for any 
Ranger whose ordinary 
rostered hours of work 
are worked over five days 
of the week subject to 
subclause (2) of Clause 7. 
—Hours of this award. 
Park Maintenance 
Worker Grade 1 

1st year  277.30 
2nd year  280.50 
3rd year and thereafter 284.00 

Park Maintenance 
Worker Grade 2 

1st year  279.50 
2nd year  282.70 
3rd year and thereafter 285.90 

Park Maintenance 
Worker Grade 3 

1st year  296.80 
2nd year  300.00 
3rd year and thereafter 303.40 

Power Driven Portable 
Saw Operator and 
Vermin, Plant or 
Noxious Weed 
Employee 

1st year  298.20 
2nd year  301.60 
3rd year and thereafter 304.90 

Drivers of Motor 
Vehicles: 
Not exceeding 1.2 tonne 
capacity 

1st year  314.20 
2nd year  317.50 
3rd year and thereafter 320.90 

Exceeding 1.2 tonne 
capacity but not 
exceeding three tonne 
capacity 

1st year  317.70 
2nd year  321.10 
3rd year and thereafter 324.30 

Exceeding three tonne 
capacity but under six 
tonne capacity 

1st year  322.00 
2nd year  325.40 
3rd year and thereafter 328.70 

345.90 
357.20 
368.60 
381.70 
390.70 

323.20 
334.60 

287.30 
290.50 
294.00 

289.50 
292.70 
295.90 

306.80 
310.00 
313.40 

308.20 
311.60 
314.90 

324.20 
327.50 
330.90 

327.70 
331.10 
334.30 

332.00 
335.40 
338.70 

(2) A Ranger Grade 1 or 2 designated' 'in charge'' 
of a National Park shall be paid at a rate one 
increment higher than he would otherwise be paid. 
Rangers in charge at the maximum of the incre- 
mental range for a Grade 1 Ranger shall receive one 
increment to the first level of the next grade or in the 
case of Rangers Grade 2 5th year one increment 
equal to the difference between the 4th and 5th year 
increment levels. 

(3) A Park Maintenance Worker placed in charge 
of others shall in addition to his/her ordinary rate, 
be paid the following weekly allowance: 
In charge of — $ 

less than three other employees 10.30 
three to six other employees 17.90 
more than six other employees 22.10 

(4) Casual employees shall be paid 20 per cent in 
addition to the rates otherwise payable under this 
Award. 

18. Clause 19. 
insert in lieu:— 

-Higher Duties: Delete this clause and 

19.—Higher Duties. 
(1) Where a Park Maintenance Worker is 

required to do, and does on any one day for a time 
exceeding two hours in the aggregate, work for 
which a higher rate is prescribed than for other work 
done on that day, the Park Maintenance Worker 
shall be paid at not less than such higher rate for all 
work done on that day. 

(2) In all other cases where a Park Maintenance 
Worker does more than one class of work the 
employee shall be paid for each class proportionate- 
ly to the time he works thereat. 

(3) Where a Ranger is required to take charge of a 
National Park in the absence of the regular Ranger 
in Charge or the Senior Ranger for a minimum 
period of five days, the Ranger shall be referred to as 
the Acting Ranger in Charge and be paid one incre- 
ment higher than he would otherwise receive in 
recognition of the responsibility being accepted or in 
the case of a Ranger Grade 2 Year 5 an increment 
equal to the difference between the 4th and 5th year 
increment level. 

(4) (a) Where a Ranger who is in receipt of an 
allowance granted under this clause and has been so 
for a continuous period of 12 months or more 
proceeds on — 

(i) a period of normal annual leave; 
(ii) a period of any other approved leave of 

absence of not more than one calendar 
month; 

the Ranger shall continue to receive the allowance 
for the period of leave; provided that this subclause 
shall also apply to a Ranger who has been in receipt 
of an allowance for less than 12 months if during the 
Ranger's absence no other Ranger acts in the office 
in which the Ranger was acting immediately prior to 
proceeding on leave and the Ranger resumes in the 
office immediately after the Ranger's leave. 

(b) Where a Ranger who is in receipt of an 
allowance granted under this clause proceeds on — 

(i) a period of annual leave in excess of the 
normal; 

(ii) a period of any other approved leave of 
absence of more than one calendar month; 

the Ranger shall not be entitled to receive payment 
of such allowance for the whole or any part of the 
period of such leave. 

The effect of the amendment allows periods of 
one month's long service leave to form part of any 
other approved leave of absence as set out in 
subclauses (4) (a) (ii) and (4) (b) (ii). 

(5) No Higher Duties Allowances will be payable 
to employees covered by this Award when required 
to act in another position whilst the permanent 
occupant is on a rostered day off duty. 

19. Clause 20.—Special Rates and Conditions: Delete 
this clause and insert in lieu:— 

20.—Special Rates and Conditions. 
(1) All Park Maintenance Workers called upon to 

clean toilet closets shall receive an allowance of 39 
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cents per closet per week and for these purposes, one 
metre of urinal shall count as one closet and three 
urinal stalls shall count as one closet. 

(2) Subject to the provisions of this Award the 
Public Service Camping Allowance Agreement 
1985, PSA No. 2 of 1985 as amended shall apply 
mutatis mutandis to employees covered by this 
Award. 

(3) A Park Maintenance Worker who is the 
holder of an approved First Aid Certificate shall in 
addition to his normal rate of pay be paid an 
additional allowance of $1.20 per week. This 
allowance shall be paid to Park Maintenance 
Workers on their accrued days off. 

(4) Mobile Rangers shall in addition to their 
normal rate of pay be paid an allowance of $60.00 
per week to offset the costs associated with living in 
and maintaining a caravan. This allowance shall be 
reviewed annually. 

(5) All employees, excluding Ranger classifica- 
tions whose rates of pay are specified in Clause 17. 
—Wages, shall be paid an allowance of $13.50 per 
week to compensate for the disabilities associated 
with the construction and maintenance industry. 

(6) The following conditions shall apply to park 
maintenance employees on vermin, plant or noxious 
weed control who are required to use a toxic 
substance. 

(a) Be informed by the employer of the health 
hazards involved and instructed in the 
correct and necessary safeguards which 
must be observed in the use of such 
materials. 

(b) The employee using such materials shall be 
provided with and shall use all safeguards 
as are required by the appropriate govern- 
ment authority or in the absence of such 
requirement such safeguards as are 
defined by a competent authority or 
person chosen by the Union and the 
employer. 

(c) The employee using toxic substances or 
materials of a like nature shall be paid 38 
cents per hour extra. Employees working 
in close proximity to employees so engaged 
shall be paid 31 cents per hour extra. 

(d) For the purposes of this subclause toxic 
substances shall include epoxy based 
materials and all materials which include 
or require the addition of a catalyst 
hardener and reactive additives or two 
pack catalyst system shall be deemed to be 
materials of a like nature. 

(7) (a) An employer who requires a park mainte- 
nance worker to use a pesticide shall: 

(i) Inform the employee of any known health 
hazards involved; and 

(ii) Ascertain from the Department of Health 
and Medical Services whether and, if so, 
what protective clothing or equipment 
should be worn during its use. 

(b) Pending advice from that department the 
employer may require the pesticide to be used if he 
informs the employee of any safety precautions 
specified by the manufacturer of the pesticide and 
instructs the employee to follow those precautions. 

(c) The employer shall supply the employee with 
any protective clothing or equipment required 
pursuant to paragraphs (a) and (b) of this clause 
and, where necessary, instruct him in its use. 

(d) An employee required to wear protective 
clothing or equipment for the purpose of this 
subclause shall be paid 38 cents per hour or part 
thereof while doing so unless the Union and the 
employer agree that by reason of the nature of the 
protective clothing or equipment the employee does 

not suffer discomfort or inconvenience while 
wearing it, or, in the event of disagreement, the 
Western Australian Industrial Relations Commis- 
sion so determines. 

(e) An allowance is not payable under this clause 
if the Department of Health and Medical Services 
advise the employer in writing that protective 
clothing or equipment is not necessary. 

20. Clause 21.—District Allowance: Delete subclauses 
(3) and (4) of this clause and insert in lieu:— 

(3) The weekly allowance payable to employees 
employed in the districts of the State described in 
subclause (2) of this clause are as follows:— 

District $ 
1. Nil 
2. 7.00 
3. 9.80 
4. 15.50 
5. 30.90 
6. 37.80 

Provided that the allowances prescribed shall 
operate from the beginning of the first pay period 
commencing on or after 1 January 1987. 

(4) Employees employed in the towns shown 
hereunder in the districts referred to in subclause (2) 
of this clause shall be paid the following allowances 
in lieu of the rates prescribed in subclause (3) of this 
clause. 

District Town $ 
1. Nil Nil 
2. Kalgoorlie 2.30 

Ravensthorpe 9.30 
Norseman 9.30 
Salmon Gums 9.30 
Marvel Loch 9.30 
Esperance 9.30 

3. Meekatharra 15.50 
Mount Magnet 15.50 
Wiluna 15.50 
Laverton 15.50 
Leonora 15.50 
Cue 15.50 

4. Warburton Mission 41.60 
Carnarvon 14.70 

5. Fitzroy Crossing 41.60 
Halls Creek 41.60 
Turner River Camp 41.60 
Nullagine 41.60 
Abydos Research Station 38.60 
Liveringa (Camballin) 38.60 
Marble Bar 38.60 
Wittenoom 38.60 
Port Hedland 33.90 

6. Nil Nil 

Provided that the allowance prescribed shall 
operate from the beginning of the first pay period 
commencing on or after 1 January 1987. 

21. Clause 25.—Fares and Travelling: Delete 
subclause (2) of this clause and insert in lieu:— 

(2) Where an employee is required and authorised 
to use his own motor vehicle in the course of his 
duties he shall be paid an allowance in accordance 
with Schedule 2 or 3 of the Public Service Motor 
Vehicles Allowances Consolidated Award 1986 No. 
13 of 1976 as amended. 

Schedule "B". 
Award No. 17 of 1981. 

1.—Title. 
This Award shall be known as the Rangers (National 

Parks) Consolidated Award 1987. 
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2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5.; Definitions. 
6. Contract of Service. 
7. Hours. 
8. Roster. 
9. Overtime. 
10. Saturday and Sunday Work. 
11. Annual Leave. 
12. Public Holidays. 
12A. Public Holiday Leave. 
13. Sick Leave. 
14. Maternity Leave. 
15. Long Service Leave. 
16. Compassionate Leave. 
17. Wages. 
18. Payment of Wages. 
19. Higher Duties. 
20. Special Rates and Conditions. 
21. District Allowance. 
22. Change Rooms and Mess Facilities. 
23. Protective Clothing and Equipment. 
24. Transfers and Termination. 
25. Fares and Travelling. 
26. Right of Entry. 
27. Time and Wages Record. 
28. Posting of Award. 
29. No Reduction. 
30. Deduction of Union Subscriptions. 
31. Trade Union Training Leave. 
32. Leave to Attend Union Business. 

3.—Area and Scope. 
This Award shall apply to employees employed in 

National Parks under and by virtue of the Conservation 
and Land Management Act 1984, classified in Clause 
17.—Wages of this Award. 

4.—Term. 
This Award shall operate from the first pay period on 

or after 6 March 1987. 

5.—Definitions. 
(1) "Casual employee" means an employee who is 

employed by the hour. 
(2) "Employer" shall mean the Department of 

Conservation and Land Management. 
(3) "Trainee Ranger" shall mean an employee 

appointed as such under the Conservation and Land 
Management Act, who is required within a continuous 
two year period to undertake study and obtain a 
Certificate of National Park Management, whilst gaining 
practical work experience in National Parks, under the 
direct supervision and control of an experienced Ranger 
or other experienced CALM officer. 

(4) "Ranger Grade 1'' shall mean a Ranger, appointed 
as such under the Conservation and Land Management 
Act, and who, by 30 June 1992 shall possess either a 
Certificate of National Park Management, or a 
Conservation and Land Management Certificate or 
equivalent qualification and who under limited direction 
assists in the management of a major National Park or 
manages and controls a less complex National Park. 

(5) "Ranger Grade 2" shall mean a Ranger, appointed 
as such under the Conservation and Land Management 
Act, who manages a major National Park or provides 
significant assistance in the management of major 
National Parks, who has experience in two or more 
National Parks and who has been at the top of the 
Ranger Grade 1 salary scale for at least 12 months. 

(6) "Senior Ranger" shall mean a Ranger, appointed 
as such under the Conservation and Land Management 
Act, who co-ordinates the management of a major 
National Park or group of National Parks and supervises 
three or more other Rangers on a full-time basis. 

(7) "Mobile Ranger" shall mean a Grade 1 or Grade 2 
Ranger, appointed as such under the Conservation and 
Land Management Act, who is regularly required to 
move from park to park, and for that purpose is required 
to maintain mobile accommodation. 

(8) "Park Maintenance Worker" shall mean a 
construction and maintenance worker appointed as such 
who is responsible for maintaining facilities in a National 
Park under the direction of the Ranger in charge. 

"Grade 1" comprehends the following classes of 
work: axeman sapping, felling, logging or grubbing 
where the major portion of the bush to be cut is less than 
30 centimetres in diameter; prescribed burning; culvert 
hand; metal or gravel spreading; planters (digging, 
holing, spot cultivation, planting); rubbish removal and 
disposal; picnic site maintenance; and employees not 
elsewhere specified. 

"Grade 2" comprehends, in addition to Grade 1 
duties, the following classes of work: fencepost splitting; 
firewood cutting; collecting and issuing of firewood. 

"Grade 3" comprehends, in addition to Grades 1 and 
2 duties, the following classes of work: powder monkey 
assistant, jack hammerman or pneumatic hammer 
operator; fencer erecting fencing (with material other 
than sawn timber such as post and rail or wire fencing); 
and means an employee with at least six months' 
experience, trained and available for fire fighting duties. 

"Vermin, plant or noxious weed employee" means an 
employee required to use spray materials, poisons and 
fumigants for the purpose of controlling vermin and 
noxious weeds and includes an employee trapping or 
snaring vermin and exterminating pests. 

(9) "Rostered Employee" shall mean an employee 
who is rostered to work any five of the seven days of the 
week. 

(10) "Rostered Days Off" shall mean the two days 
rostered off that an employee has as a result of being a 
rostered worker or as a result of working a five day week 
Monday to Friday or in the case of a Ranger with no 
fixed hours of work and in receipt of the loading 
prescribed in Clause 17 (1).—Wages rostered days off 
shall mean the average over a year of two full days off 
duty per week. 

(11) "Accrued Day Off" shall mean the paid day(s) 
off accruing to an employee resulting from an 
entitlement to the 38-hour week as prescribed in Clause 
7.—Hours. 

(12) "Union" shall mean the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch. 

6.—Contract of Service. 
(1) (a) Except in the case of a casual employee the 

contract of service for all Ranger classifications shall be a 
fortnightly one terminable by two weeks' notice on either 
side, given on any working day, or, in the event of such 
notice not being given by the payment of two weeks' 
wages by the employer or the forfeiture of two weeks' 
wages by the employee. 

(b) All park maintenance worker classifications 
contracts of service shall be by the week, terminable by 
one week's notice on either side given on any working 
day, or, in the event of such notice not being given, by 
the payment of one week's wages by the employer or the 
forfeiture of one week's wages by the employee. 

(2) The engagement of a casual employee may be 
terminated at any time without notice. Provided that all 
wages due to him shall be paid immediately upon the 
termination of his engagement. 

(3) Notwithstanding the provision of subclause (1) (a) 
of this clause a period of notice of less or more than two 
weeks for all Ranger classifications may be given if 
mutually agreed to between employer and employee. 

(4) The employer shall be under no obligation to pay 
for any day not worked upon which the employee is 
required to present himself for duty, except when such 
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absence from work is due to illness and comes within the 
provisions of Clause 13.—Sick Leave, or such absence is 
on account of holidays to which the employee is entitled 
under the provisions of this award. 

(5) This clause does not affect the employer's right to 
dismiss an employee for misconduct and an employee so 
dismissed shall be paid wages up to the time of dismissal 
only. 

7.—Hours. 
(1) Except as hereinafter provided the ordinary hours 

of work shall be 38 in any week and shall be worked 
between the hours of 8.00 a.m. and 5.00 p.m. 

(2) Rangers who have no fixed hours of work and are 
in receipt of the loading as prescribed in Clause 17 
(1).—Wages of this Award shall be entitled to an average 
over a year of two full days off duty per week to be fixed 
by arrangement between the employer and the employee 
concerned. 

(3) Ordinary hours shall be worked within a 20 day 
cycle of eight hours on the first 19 days in each cycle with 
0.4 of one hour of each such day worked accruing as an 
entitlement to take the 20th day on each cycle as a paid 
day off as though worked. 

(4) The ordinary hours of work for rostered employees 
shall not exceed an average of 38 per week over a roster 
cycle and shall be worked between the hours of 8.00 a.m. 
and 5.00 p.m. on any of the seven days of the week. 

(5) (a) Where an employee is on workers' com- 
pensation for periods for less than one complete 20 day 
work cycle, such employee will accrue towards and be 
paid for the succeeding rostered day off following such 
"leave. 

(b) That an employee will not accrue rostered days off 
for periods of workers' compensation where such 
periods of leave exceed one or more complete 20 day 
work cycles. 

(c) Where an employee is on workers' compensation 
for less than one complete 20 day work cycle and a 
rostered day falls within that period, the employee will 
not be re-rostered for an additional day off. 

8.—Roster. 
(1) The employer shall cause to be prepared and 

exhibited a roster or rosters shov/ing: 
(a) the name of each employee; and 
(b) the days and hours over which an employee 

shall be required to perform his ordinary hours 
of work. 

(2) Separate rosters shall be prepared and exhibited for 
each group of employees employed by the employer. 

(3) A roster may be altered at any time by agreement 
between the employer and employee. 

(4) The accrued day off will be observed to suit the 
circumstances of the Department of Conservation and 
Land Management. Under normal circumstances the 
accrued day off will be the first or last working day of the 
week. 

9.—Overtime. 
(1) Except as otherwise provided in this clause, all time 

worked in excess of or outside the usual hours of work 
or, in the case of rostered employees, outside the rostered 
hours of work shall be overtime and paid for at the rate 
of time and one half for the first two hours and double 
time thereafter. 

(2) (a) Where overtime is worked on Saturdays prior 
to 12 noon the employee shall be paid at the rate of time 
and one half for the first two hours and double time 
thereafter. 

(b) Overtime worked after 12 noon on Saturdays shall 
be paid at the rate of double time. 

(c) All overtime performed on Sundays shall be paid at 
the rate of double time. 

(3) The employer may require any employee to work 
reasonable overtime at overtime rates and such employee 
shall work overtime in accordance with such 
requirements. 

(4) Rangers in receipt of the allowance for no fixed 
hours of duty prescribed in subclause (1) of Clause 
17.—Wages shall be exempt from the provisions of 
subclauses (1) and (2) of this clause. Provided that if an 
employee so specified is required to work on a rostered 
day off duty he shall be paid at the rate of double time for 
any time so worked. 

(5) In computing overtime each day shall stand alone 
but when an employee works overtime which continues 
beyond 12 midnight on any day, the time worked after 12 
midnight shall be deemed to be part of the previous day's 
work for the purpose of this subclause. 

(6) (a) When overtime is necessary it shall, wherever 
reasonably practicable be so arranged that employees 
have at least 10 consecutive hours off duty between the 
work on successive days. 

(b) An employee who work so much overtime between 
the termination of his ordinary work on one day and the 
commencement of his ordinary work on the next day that 
he has not had at least 10 consecutive hours off duty 
between those times shall, subject to this paragraph, be 
released after completion of such overtime until he has 
had 10 consecutive hours off duty without loss of pay for 
ordinary working time occurring during such absence. 

(c) If, on the instructions of his employer, such an 
employee resumes or continues work without having had 
such 10 consecutive hours off duty, he shall be paid at 
double time rates until he is released from duty for such 
period and he shall then be entitled to be absent until he 
has had 10 consecutive hours off duty without loss of pay 
for ordinary working time occurring during such 
absence. 

(d) Where an employee is called into work on a 
Sunday or holiday preceding an ordinary working day, 
he shall, wherever reasonably practicable, be given 10 
consecutive hours off duty before his usual starting time 
on the next day. If this is not practicable, then the 
provisions of subparagraphs (b) and (c) of this paragraph 
shall apply mutatis mutandis. Provided that overtime 
worked as a result of a recall, shall not be regarded as 
overtime for the purpose of this paragraph, when the 
actual time worked is less than three hours on such recall 
or on each such recalls. 

(e) An employee called back to work after the normal 
working time without prior notice shall be paid a 
minimum of three hours at the appropriate overtime 
rate. 

(7) (a) An employee required to work continuous 
overtime for more than one hour shaU be supplied with a 
meal by the employer or be paid $5.10 for a meal, and if 
owing to the amount of overtime worked, a second or 
subsequent meal is required he shall be supplied with 
each such meal by the employer or be paid $3.00 for each 
meal so required. 

(b) The provisions of paragraph (a) of this subclause 
do not apply — 

(i) in respect of any period of overtime for which 
the employee has been notified on the previous 
day or earlier that he will be required; or 

(ii) to any employee who lives in the locality in 
which the place of work is situated who can 
reasonably return home for meals; or 

(iii) where the overtime worked is outside the 
customary meal time. 

(c) If an employee provides himself with a meal or 
meals and is not required to work overtime or is required 
to work less overtime than the period notified, he shall be 
paid for each meal provided and not required, the 
appropriate amount prescribed in paragraph (a) of this 
subclause. 
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(d) An employee required to work continuously from 
12 midnight to 6.30 a.m. and ordered back to work at 
8.00 a.m. the same day shall be paid $2.28 for breakfast. 

(e) The provisions of this subclause do not operate so 
as to require payment of more than double time rates, or 
double time and one half on a holiday prescribed under 
this Award for any work. 

(8) If when the meal time customary in the industry 
arrives, an employee is required to continue working and 
his meal interval is thereby deferred, he shall be paid at 
overtime rates until he gets a meal interval of the 
customary duration. 

(9) Provided that if the continuance of work is 
reasonably necessary and could not have been avoided by 
any reasonable action of the employer, the employer 
shall be allowed time not exceeding 20 minutes before 
such penalty rate begins to accrue. 

(10) Where, to meet the needs of the employer, the 
employee is required to work on his/her accrued day off 
no overtime shall be paid and that employee shall be re- 
rostered for another day off duty within 10 working 
days. 

(11) Overtime provisions for Rangers with fixed hours 
of work or for Park Maintenance Workers will not apply 
until after eight hours have been worked on each day. 

10.—Saturday and Sunday Work. 
(1) All ordinary time worked between 12 midnight on 

Friday and 12 midnight on Saturday shall be paid at the 
rate of time and one half. Sunday at the rate of double 
time. 

(2) The provisions of this clause shall not apply to 
Rangers who have no fixed hours of work and are in 
receipt of the 25 per cent loading as prescribed in Clause 
17(1).—Wages of this Award. 

11.—Annual Leave. 
(1) (a) Except as hereinafter provided a period of four 

consecutive weeks' leave with payment of ordinary wages 
as prescribed shall be allowed annually to an employee by 
his employer after a period of 12 months' continuous 
service with such employer. 

(b) If after one month's continuous service in any 
qualifying 12 monthly period an employee lawfully 
leaves his employment or his employment is terminated 
by the employer through no fault of the employee the 
employee shall be paid 2.92 hours' pay at his ordinary 
rate of wage in respect of each completed week of 
continuous service in that qualifying period. 

(2) In addition to any payment to which he may be 
entitled under subclause (1) of this clause, an employee 
whose employment terminates after he has completed a 
12 monthly qualifying period and who has not been 
allowed the leave prescribed under this Award in respect 
of that qualifying period, shall be given payment in lieu 
of that leave and the loading prescribed in subclause (7) 
hereof unless:— 

(a) he has been justifiably dismissed for 
misconduct; and 

(b) the misconduct for which he has been dismissed 
occurred prior to the completion of that 
qualifying period. 

(3) An employee may be granted annual leave with 
payment of ordinary wages as prescribed prior to his 
having completed a period of 12 months' continuous 
service, in which case should the services of such 
employee terminate or be terminated prior to the 
completion of 12 months' continuous service, the said 
employee shall refund to the employer the difference 
between the amount received by him for wages in respect 
of the period of his annual leave and the amount which 
would have accrued to him by reason of the length of his 
service up to the date of the termination of his services. 

(4) Ordinary wages for an employee shall mean the 
rate of wage [including 25 per cent loading for those 
Rangers with no fixed hours of work and are in receipt of 

an allowance as prescribed in Clause 17 (1).—Wages] the 
employee has received for the greatest proportion of the 
calendar month prior to taking his leave. 

(5) (a) When computing the annual leave due under 
this clause, no deduction shall be made from such leave 
in respect of the period that an employee is on annual 
leave, long service leave and/or holidays. Provided that 
no deduction shall be made for any approved period an 
employee is absent from duty through sickness, with or 
without pay, unless the absence exceeds three calendar 
months, in which case deduction may be made for such 
excess only. 

(b) Approved periods of absence from work caused 
through accident sustained in the course of employment 
shall not be considered breaks in continuity of service, 
but the first six months only of any such period shall 
count as service for the purpose of computing annual 
leave. 

(6) Employees regularly working north of South 
Latitude 26 shall be allowed to accumulate annual leave 
for two years, subject to the convenience of the 
employer. Such employees who proceed to Perth and 
Geraldton during the period of such leave shall be 
allowed once in each two years reasonable travelling time 
on the forward and return journeys between the place of 
their employment and either of the said cities. 

(7) In addition to the payment prescribed for annual 
leave an employee shall receive a loading calculated on 
the rate of wage prescribed by subclause (4) hereof. The 
loading shall be as follows:— 

(a) An employee proceeding on annual leave shall 
be paid, in addition to the ordinary payment 
for such leave, a loading of 17.5 per cent 
calculated on the rate of wage prescribed by 
subclause (4) of this clause. 

(b) Provided that the maximum loading payable 
shall not exceed the amount set out in the 
Commonwealth Bureau of Census and 
Statistics Publication for "average weekly 
earnings per male employed unit" in Western 
Australia for the September quarter 
immediately preceding the date of accrual of 
such leave. 

(c) The loading prescribed by this subclause shall 
not apply to proportionate leave on 
termination. 

(8) The provisions of this clause shall not apply to 
casual employees. 

12.—Public Holidays. 
(1) (a) The following days, or the days observed in lieu 

shall, subject as hereinafter provided, be allowed as 
holidays, without deduction of pay, namely: 

New Year's Day, Australia Day, Good Friday, Easter 
Monday, Anzac Day, Labour Day, Foundation Day, 
Sovereign's Birthday, Christmas Day and Boxing Day. 

Provided that another day may be taken as a holiday 
by arrangement between the parties, in lieu of any of the 
days named in the subclause. 

(b) When any of the days mentioned in paragraph (a) 
hereof falls on a Saturday or a Sunday the holiday shall 
be observed on the next succeeding Monday, and when 
Boxing Day falls on a Sunday or a Monday the holiday 
shall be observed on the next succeeding Tuesday. In 
each case the substituted day shall be a holiday without 
deduction of pay and the day for which it is substituted 
shall not be a holiday. 

(2) Where — 
(a) a day is proclaimed as a public holiday or as a 

public half-holiday under section 7 of the 
Public and Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout 
the State or to the metropolitan area of the 
State, that day shall be a public holiday or, as 
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the case may be a public half-holiday for the 
purposes of this Award within the district or 
locality specified in the proclamation. 

(3) (a) Whenever any of the days referred to in 
paragraph (a) of subclause (1) of this clause falls on an 
employee's ordinary working day and the employee is 
not required to work on such day he shall be paid for the 
ordinary hours he would have worked on such day had it 
not been a holiday. 

(b) If any employee other than a Ranger with no fixed 
hours of work who is in receipt of the loading referred to 
in Clause 17.—Wages or a rostered employee required to 
work on a Public Holiday he shall be paid the time 
worked at the rate of double time and one-half. Provided 
that in lieu of the foregoing provisions of this paragraph 
and subject to an agreement between the employer and 
the employee, work done on any day prescribed as a 
Public Holiday under this Award shall be paid for at the 
rate of time and one-half and the employee shall, in 
addition, be allowed a day's leave with pay to be taken at 
some subsequent date if the employee so agrees. 

(4) When the employee is absent on leave without pay, 
sick leave without pay or workers' compensation any day 
falling during such absence shall not be treated as a paid 
holiday. Where the employee is on duty or available for 
duty on the working day immediately preceding a 
holiday, or resumes duty or is available on the working 
day immediately following a day observed as a holiday as 
prescribed in this clause, the employee shall be entitled to 
be paid for such holiday. 

(5) The provisions of subclauses (1) - (4) shall not 
apply to Rangers with no fixed hours of work and who 
are in receipt of the loading referred to in subclause (1) of 
Clause 17.—Wages of this Award, or to casual 
employees or to rostered employees. 

(6) Rangers with no fixed hours of work who are in 
receipt of the loading referred to in Clause 17 
(1).—Wages and rostered employees who are required to 
work on a Public Holiday shall be paid at the rate of time 
and one half time for time worked. 

12A.—Public Holiday Leave. 
(1) The following provisions shall apply to Rangers 

who have no fixed hours of work and who are in receipt 
of a loading as prescribed in Clause 17 (1).—Wages and 
to rostered employees who are excluded from the 
provisions of Clause 12.—Public Holidays of this 
Award. 

(a) Subject to the provisions of this subclause a 
period of two consecutive weeks' leave with 
payment of ordinary wages as prescribed shall 
be allowed annually to an employee by his 
employer after a period of 12 months' 
continuous service with that employer. 

(b) An employee subject to this subclause if after 
completing one month's continuous service in 
any qualifying 12 monthly period lawfully 
leaves his employment or iris employment is 
terminated by the employer through no fault of 
the employee, shall be paid 1.46 hours' pay at 
his ordinary rate of wage in respect of each 
completed week of continuous service in that 
qualifying period. 

(2) Ordinary wages for an employee shall mean the 
rate of wage [including 25 per cent loading for those 
Rangers with no fixed hours of work and are in receipt of 
an allowance as prescribed in Clause 17 (1).—Wages] the 
employee has received for the greatest proportion of the 
calendar month prior to taking his leave. 

13.—Sick Leave. 
(1) (a) An employee shall be entitled to payment for 

non-attendance on the ground of personal ill health or 
injury for one-sixth of a week's pay for each completed 
month of service. 

(b) Payment hereunder may be adjusted at the end of 
each accruing year, or at the time the employee leaves the 
service of the employer in the event of the employee 
being entitled by service subsequent to the sickness in 
that year to a greater allowance than that made at the 
time the sickness occurred. 

(2) The unused portions of the entitlement prescribed 
in subclause (1) hereof in any accruing year shall be 
allowed to accumulate and may be availed of in the next 
or any succeeding year. 

(3) In order to acquire entitlement to payment in 
accordance with this clause the employee shall as soon as 
reasonably practicable advise the employer of his 
inability to attend for work, the nature of his illness or 
injury and the estimated duration of the absence. Pro- 
vided that such advice other than in extraordinary 
circumstances shall be given to the employer within 24 
hours of the commencement of the absence. 

(4) No employee shall be entitled to the benefit of this 
clause unless he produces proof to the satisfaction of the 
employer or his representative of such sickness provided 
that the employer shall accept as satisfactory proof a 
statutory declaration or like proof where by reason of 
remoteness from medical facilities it is impractical to 
procure a medical certificate for absences of less than 
three consecutive working days unless the total of such 
absences exceeds five days in any one accruing year. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who 
suffers personal ill health or injury during the time when 
he is absent on annual leave and an employee may apply 
for and the employer shall grant paid sick leave in place 
of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his place of residence or a 
hospital as a result of his personal ill health or injury for a 
period of seven consecutive days or more and he 
produces a certificate from a registered medical 
practitioner that he was so confined. Provided that the 
provisions of this paragraph do not relieve the employee 
of the obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to attend 
for work on the working day next following his annual 
leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he proceeded 
on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a) and (b) of 
this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by the 
paid sick leave and the replaced annual leave may be 
taken at another time mutually agreed to by the employer 
and the employee or, failing agreement, shall be added to 
the employee's next period of annual leave or, if termina- 
tion occurs before then, be paid for in accordance with 
the provisions of Clause 11.—Annual Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 11.—Annual Leave shall be 
deemed to have been paid with respect to the replaced 
annual leave. 

(6) The provisions of this clause with respect to 
payment do not apply to employees who are entitled to 
payment under the Workers' Compensation and 
Assistance Act 1981 nor to employees whose injury or 
illness is the result of the employee's own misconduct. 

(7) The provisions of this clause do not apply to casual 
employees. 

(8) An employee shall continue to accrue an 
entitlement to an accrued day off whilst on paid sick 
leave. The employee's sick leave entitlement will be 
debited by eight hours. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 1485 

(9) Where an employee is on an accrued day(s) off he 
shall not be entitled to claim for sick leave in substitution 
for the accrued day(s) off. 

14.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confine- 
ment, be entitled to maternity leave provided that she has 
had not less than 12 months' continuous service with that 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' compulsory 
leave to be taken immediately before the 
presumed date of confinement and a period of 
six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give 
notice in writing to her employer stating the 
presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks arising 
out of the pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for the 
employee to continue at her present work, the employee 
shall, if the employer deems it practicable, be transferred 
to a safe job at the rate and on the conditions attaching to 
that job until commencement of maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. Such 
leave shall be treated as maternity leave for the purposes 
of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the preg- 
nancy of an employee terminates other than by 
the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
employee to resume work at the time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child then — 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work. 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave (to be known as 
special maternity leave) as a duly qualified 
medical practitioner certifies as necessary 
before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the position 
which she held immediately before proceeding 
on such leave or, in the case of an employee 
who was transferred to a safe job pursuant to 
subclause (3), to the position she held 
immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave of other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: Not- 
withstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service for 
any purpose of the award. 

(9) Termination of Employment. 
(a) An employee on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with this 
award. 
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(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(3), to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 
available for which the employee is qualified 
and the duties of which she is capable of 
performing, she shall be entitled to a position as 
nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees. 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or trans- 
ferred in order to replace an employee 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

15.—Long Service Leave. 
(1) The conditions governing the granting of long 

service leave to Government wages employees generally 
shall apply to employees covered by this Award. 

(2) When an employee proceeds on long service leave, 
there shall be no accrual towards an accrued day off in 
accordance with the provisions of subclause (3) of Clause 
7.—Hours of this Award. 

16.—Compassionate Leave. 
(1) An employee shall, on the death within Australia 

of a wife, husband, de facto wife or de facto husband, 
father, father-in-law, mother, mother-in-law, brother, 
sister, child or step-child, be entitled on notice of leave 
up to and including the day of the funeral of such 
relation and such leave shall be without deduction of pay 
for a period not exceeding the number of hours worked 
by the employee in two ordinary working days. Proof of 
such death shall be furnished by the employee to the 
satisfaction of his employer. 

(2) Provided that payment in respect of compassionate 
leave is to be made only where the employee otherwise 
would have been on duty and shall not be granted where 
the employee concerned would have been off duty in 

accordance with his roster, or on long service leave, 
annual leave, sick leave, workers' compensation, leave 
without pay or on a public holiday. 

(3) An employee shall not be entitled to claim payment 
for compassionate leave on a day when that employee is 
absent on an accrued day off in accordance with the 
provisions of subclause (3) of Clause 7.—Hours of this 
Award. 

17.—Wages. 
An employer on whom this Award is binding shall not 

increase the rate of wage payable to an employee on 10 
March 1987, or otherwise vary the conditions of 
employment applicable to an employee on that date so as 
to increase that employer's labour costs except to the 
extent that any such increase has been authorised by the 
Commission, after that date. 

Wages in Column A shall be paid weekly from 6 March 
1987. Wages in Column B shall be paid weekly from the 
first pay period on or after 10 March 1987. 

(1) Classification Column A Column B 
$ $ 

Senior Ranger 
Year 1   461.60 471.60 
Year 2   480.00 490.00 

Ranger Grade 2 
Year 1  
Year 2  
Year 3  
Year 4  

Ranger Grade 1 
Year 1   335.90 345.90 
Year 2   347.20 357.20 
Year 3   358.60 368.60 
Year 4   371.70 381.70 
Year5   380-70 390.70 

Trainee Ranger 
1 st year o f training  313.20 323.20 
2nd year of training  324.60 334.60 
Provided that the rate of 

pay referred to in this clause 
shall increase by 25 per cent 
for any Ranger whose 
ordinary rostered hours of 
work are worked over five 
days of the week subject to 
subclause (2) of Clause 7. 
—Hours of this award. 
Park Maintenance Worker 
Grade 1 

1st year  277.30 287.30 
2nd year  280.50 290.50 
3rd year and thereafter  284.(X) 294.00 

Park Maintenance Worker 
Grade 2 

1st year  279.50 289.50 
2nd year  282.70 292.70 
3rd year and thereafter  285.90 295.90 

Park Maintenance Worker 
Grade 3 

1st year   
2nd year  
3rd year and thereafter .... 

Power Driven Portable Saw 
Operator and Vermin, Plant 
or Noxious Weed Employee 

1st year   
2nd year  
3rd year and thereafter  

Drivers of Motor Vehicles: 
Not exceeding 1.2 tonne 
capacity 

1st year   
2nd year   
3rd year and thereafter 

394.10 404.10 
410.10 420.10 
422.40 432.40 
435.00 445.00 
448.10 458.10 

296.80 
300.00 
303.40 

306.80 
310.00 
313.40 

298.20 
301.60 
304.90 

308.20 
311.60 
314.90 

314.20 324.20 
317.50 327.50 
320.90 330.90 
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Classification Column A Column B 
$ $ 

Exceeding 1.2 tonne capacity 
but not exceeding three 
tonne capacity 

1st year  317.70 327.70 
2nd year  321.10 331.10 
3rd year and thereafter  324.30 334.30 

Exceeding three tonne 
capacity but under six tonne 
capacity 

1st year  322.00 332.00 
2nd year  325.40 335.40 
3rd year and thereafter  328.70 338.70 

(2) A Ranger Grade 1 or 2 designated "in charge" of a 
National Park shall be paid at a rate one increment 
higher than he would otherwise be paid. Rangers in 
charge at the maximum of the incremental range for a 
Grade 1 Ranger shall receive one increment to the first 
level of the next grade or in the case of Rangers Grade 2 
5th year one increment equal to the difference between 
the 4th and 5th year increment levels. 

(3) A Park Maintenance Worker placed in charge of 
others shall in addition to his/her ordinary rate, be paid 
the following weekly allowance: 

In charge of — $ 
less than three other employees 10.30 
three to six other employees 17.90 
more than six other employees 22.10 

(4) Casual employees shall be paid 20 per cent in 
addition to the rates otherwise payable under this 
Award. 

18.—Payment of Wages. 
(1) Wages shall be paid fortnightly and any penalty 

entitlements as soon as reasonably practicable after the 
entitlement becomes due. 

(2) Accompanying each payment of wages shall be a 
statement setting out details of the wages. 

(3) An employee who lawfully leaves his employment 
or is dismissed for reasons other than misconduct shall be 
paid all moneys owing to him before he leaves the 
establishment or the same shall be forwarded to him by 
post as soon as reasonably possible. 

(4) Subject to agreement between the employer and 
the employee payment shall be made in cash or by 
cheque. 

19.—Higher Duties. 
(1) Where a Park Maintenance Worker is required to 

do, and does on any one day for a time exceeding two 
hours in the aggregate, work for which a higher rate is 
prescribed than for other work done on that day, the 
Park Maintenance Worker shall be paid at not less than 
such higher rate for all work done on that day. 

(2) In all other cases where a Park Maintenance 
Worker does more than one class of work the employee 
shall be paid for each class proportionately to the time he 
works thereat. 

(3) Where a Ranger is required to take charge of a 
National Park in the absence of the regular Ranger in 
Charge or the Senior Ranger for a minimum period of 
five days, the Ranger shall be referred to as the Acting 
Ranger in Charge and be paid one increment higher than 
he would otherwise receive in recognition of the 
responsibility being accepted or in the case of a Ranger 
Grade 2 Year 5 an increment equal to the difference 
between the 4th and 5th year increment level. 

(4) (a) Where a Ranger who is in receipt of an 
allowance granted under this clause and has been so for a 
continuous period of 12 months or more proceeds on — 

(i) a period of normal annual leave; 
(ii) a period of any other approved leave of absence 

of not more than one calendar month; 

the Ranger shall continue to receive the allowance for the 
period of leave; provided that this subclause shall also 
apply to a Ranger who has been in receipt of an 
allowance for less than 12 months if during the Ranger's 
absence no other Ranger acts in the office in which the 
Ranger was acting immediately prior to proceeding on 
leave and the Ranger resumes in the office immediately 
after the Ranger's leave. 

(b) Where a Ranger who is in receipt of an allowance 
granted under this clause proceeds on — 

(i) a period of annual leave in excess of the 
normal; 

(ii) a period of any other approved leave of absence 
of more than one calendar month; 

the Ranger shall not be entitled to receive payment of 
such allowance for the whole or any part of the period of 
such leave. 

The effect of the amendment allows periods of one 
month's long service leave to form part of any other 
approved leave of absence as set out in subclauses (4) (a) 
(ii) and (4) (b) (ii). 

(5) No Higher Duties Allowances will be payable to 
employees covered by this Award when required to act in 
another position whilst the permanent occupant is on a 
rostered day off duty. 

20.—Special Rates and Conditions. 
(1) All Park Maintenance Workers called upon to 

clean toilet closets shall receive an allowance of 39 cents 
per closet per week and for these purposes, one metre of 
urinal shall count as one closet and three urinal stalls 
shall count as one closet. 

(2) Subject to the provisions of this Award the Public 
Service Camping Allowance Agreement 1985, PSA No. 2 
of 1985 as amended shall apply mutatis mutandis to 
employees covered by this Award. 

(3) A Park Maintenance Worker who is the holder of 
an approved First Aid Certificate shall in addition to his 
normal rate of pay be paid an additional allowance of 
$1.20 per week. This allowance shall be paid to Park 
Maintenance Workers on their accrued days off. 

(4) Mobile Rangers shall in addition to their normal 
rate of pay be paid an allowance of $60.00 per week to 
offset the costs associated with living in and maintaining 
a caravan. This allowance shall be reviewed annually. 

(5) All employees, excluding Ranger classifications 
whose rates of pay are specified in Clause 17. —Wages, 
shall be paid an allowance of $13.50 per week to 
compensate for the disabilities associated with the 
construction and maintenance industry. 

(6) The following conditions shall apply to park 
maintenance employees on vermin, plant or noxious 
weed control who are required to use a toxic substance. 

(a) Be informed by the employer of the health 
hazards involved and instructed in the correct 
and necessary safeguards which must be 
observed in the use of such materials. 

(b) The employee using such materials shall be 
provided with and shall use all safeguards as are 
required by the appropriate government 
authority or in the absence of such requirement 
such safeguards as are defined by a competent 
authority or person chosen by the Union and 
the employer. 

(c) The employee using toxic substances or 
materials of a like nature shall be paid 38 cents 
per hour extra. Employees working in close 
proximity to employees so engaged shall be 
paid 31 cents per hour extra. 

(d) For the purposes of this subclause toxic 
substances shall include epoxy based materials 
and all materials which include or require the 
addition of a catalyst hardener and reactive 
additives or two pack catalyst system shall be 
deemed to be materials of a like nature. 
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(7) (a) An employer who requires a park maintenance 
worker to use a pesticide shall: 

(i) Inform the employee of any known health 
hazards involved; and 

(ii) Ascertain from the Department of Health and 
Medical Services whether and, if so, what 
protective clothing or equipment should be 
worn during its use. 

(b) Pending advice from that department the 
employer may require the pesticide to be used if he 
informs the employee of any safety precautions specified 
by the manufacture of the pesticide and instructs the 
employee to follow those precautions. 

(c) The employer shall supply the employee with any 
protective clothing or equipment required pursuant to 
paragraphs (a) and (b) of this clause and, where 
necessary, instruct him in its use. 

(d) An employee required to wear protective clothing 
or equipment for the purpose of this subclause shall be 
paid 38 cents per hour or part thereof while doing so 
unless the Union and the employer agree that by reason 
of the nature of the protective clothing or equipment the 
employee does not suffer discomfort or inconvenience 
while wearing it, or, in the event of disagreement, the 
Western Australian Industrial Relations Commission so 
determines. 

(e) An allowance is not payable under this clause if the 
Department of Health and Medical Services advise the 
employer in writing that protective clothing or 
equipment is not necessary. 

21.—District Allowance. 
(1) Employees employed in the districts of the State 

described in subclause (2) of this clause shall be paid the 
allowance prescribed for that district. 

(2) The boundaries of the districts shall be: 
District: 

1. The area within a line commencing on coast; 
thence east along latitude 28 to a point north of 
Taltering Peak; thence due south to Taltering 
Peak; thence south-east to Mt Gibson and 
Burracoppin; thence to a point south-east at 
the junction of latitude 32 and longitude 119; 
thence south along longitude 119 to coast. 

2. That area within a line commencing on the 
south coast at longitude 119 then east along the 
coast to longitude 123; then north along 
longitude 123 to a point on latitude 30; thence 
west along latitude 30 to the boundary of No. 1 
District. 

3. The area within a line commencing on coast at 
latitude 26; thence along latitude 26 to 
longitude 123; thence south along longitude 
123 to the boundary of No. 2 District. 

4. The area within a line commencing on the coast 
at latitude 24; thence east to the South 
Australian border; thence south to the coast; 
thence along the coast to longitude 123; thence 
north to the intersection of latitude 26; thence 
west along latitude 26 to the coast. 

5. That area of the State situated between the 
latitude 24 and a line running east from Carnot 
Bay to the Northern Territory Border. 

6. That area of the State north of a line running 
east from Carnot Bay to the Northern Territory 
Border. 

(3) The weekly allowance payable to employees 
employed in the districts of the State described in 
subclause (2) of this clause are as follows:— 

District $ 
1. Nil 

Provided that the allowances prescribed shall operate 
from the beginning of the first pay period commencing 
on or after 1 January 1987. 

(4) Employees employed in the towns shown here- 
under in the districts referred to in subclause (2) of this 
clause shall be paid the following allowances in lieu of the 
rates prescribed in subclause (3) of this clause. 

District Town $ 
1. Nil " Nil 
2. Kalgoorlie 2.30 

Ravensthorpe 9.30 
Norseman 9.30 
Salmon Gums 9.30 
Marvel Loch 9.30 
Esperance 9.30 

3. Meekatharra 15.50 
Mount Magnet 15.50 
Wiluna 15.50 
Laverton 15.50 
Leonora 15.50 
Cue 15.50 

4. Warburton Mission 41.60 
Carnarvon 14.70 

5. Fitzroy Crossing 41.60 
Halls Creek 41.60 
Turner River Camp 41.60 
Nullagine 41.60 
Abydos Research Station 38.60 
Liveringa (Camballin) 38.60 
Marble Bar 38.60 
Wittenoom 38.60 
Port Hedland 33.90 

6. Nil Nil 
Provided that the allowance prescribed shall operate 

from the beginning of the first pay period commencing 
on or after 1 January 1987. 

(5) (a) A married male employee whose spouse is not 
employed by the Government shall be paid double the 
weekly allowance expressed herein for the district or 
town in which he is employed. 

(b) An employee, other than a married male employee 
who supplies proof that he or she is the main support of 
relatives or dependants resident within the State shall be 
paid double the weekly allowance expressed herein for 
the district or town in which he or she is employed. 

(c) In no circumstances shall the weekly allowances 
paid to a married couple by Government employers 
exceed double the allowance prescribed herein nor be less 
than that amount. 

(6) The rates of allowances prescribed herein shall be 
adjusted every 12 months in accordance with variations 
in the "Consumer Price Index" for Perth for the period 
ending 31 December each year. The adjustment to the 
rates shall be effective from the beginning of the first pay 
period to commence on or after the 1st day of January in 
each year. 

(7) Where an employee is on annual leave, he shall be 
paid for the period of such leave the district allowance to 
which he would ordinarily be entitled. 

(8) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he 
shall only be paid district allowance for the period of 
such leave he remains in the district in which he is 
employed. 

(9) Liberty is reserved to the Union to make applica- 
tion to amend this clause with respect to towns which 
attract allowances different from that applying generally 
to that district. 

(10) Nothing in this clause shall operate so as to reduce 
the district allowance being paid at the date of this order 
to any employee. 

(11) Where an employee is provided with free board 
and lodging by the employer the allowances prescribed 
herein shall be reduced to two-thirds of the full 
allowance. 
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22.—Change Rooms and Mess Facilities. 
(1) Suitable dressing accommodation shall be 

provided by the employer where employees may change 
their clothes. Tools and appliances shall not be kept in 
the dressing room. 

(2) All employees shall be provided with facilities for 
boiling water. 

(3) Employees shall be permitted to eat their meals in a 
convenient and clean place, protected from the weather, 
and each such employee shall remove all litter and 
foodstuff after use. 

(4) Where practicable the employer shall provide 
suitably equipped messing and toilet facilities. 

23.—Protective Clothing and Equipment. 
(1) Goggles, safety helmets, climbing boots, 

respirators, oilskins, gumboots, sou'westers, wet 
weather clothing, suitable gloves and any other such 
clothing and equipment deemed necessary by the 
employer shall be supplied to employees covered by this 
award where the nature of the employment is such as to 
warrant their respective use. 

(2) The clothing and equipment issued pursuant to this 
clause shall remain the property of the employer and 
shall be replaced on a fair wear and tear basis. 

(3) Safety boots issued pursuant to this clause shall be 
worn at all times deemed necessary by the employer. Any 
employee not wearing safety boots at times deemed 
necessary by the employer will not be allowed to 
commence work and will not be paid for any time lost as 
a result. 

(4) All employees called upon to clean toilets shall on 
request be supplied with rubber gloves. 

(5) All materials, appliances and tools required in 
connection with the performance of the employee's 
duties shall be supplied to such employee by the employer 
without charge. 

(6) In every case where the employer requires an 
employee to wear a uniform for his work the same shall 
be supplied by the employer. 

24.—Transfers and Termination. 
(1) An employee, promoted or transferred by the 

employer in the normal course of his employment shall 
be reimbursed for all reasonable expenses actually 
incurred in connection with such transfer or promotion. 

(2) An employee transferred at his own request, or for 
disciplinary reasons, will be responsible for his own 
removal expenses. 

(3) An employee, whose services are terminated by the 
employer through no fault of the employee shall be 
reimbursed for reasonable removal expenses incurred in 
returning from the place of employment to his original 
place of engagement. 

(4) All travelling time in connection with promotion, 
transfer or termination pursuant to subclauses (1) and (3) 
of this clause shall be paid for at a maximum travelling 
time per day of eight hours at the rate applicable to the 
time of day and the day of the week. 

25.—Fares and Travelling. 
(1) Where an employee is required during his usual 

working hours, by his employer, to work away from his 
usual place of employment the employer shall pay the 
employee any reasonable travelling expenses incurred 
except where an allowance is paid in accordance with 
subclause (2) hereof. 

(2) Where an employee is required and authorised to 
use his own motor vehicle in the course of his duties he 
shall be paid an allowance in accordance with Schedule 2 
or 3 of the Public Service Motor Vehicles Allowances 
Consolidated Award 1986 No. 13 of 1976 as amended. 
55451—6 

26.—Right of Entry. 
On notifying the employer, the Secretary or any 

officer of the Union shall have the right to visit any job at 
any time when work is being carried out to interview 
employees covered by this award, provided that he does 
not unduly interfere with the work in progress. 

27.—Time and Wages Record. 
(1) The employer shall keep or cause to be kept a time 

book and wages sheet, in either of which shall be 
entered — 

(a) the name of each employee to whom this award 
applies; 

(b) the nature of the work performed; and 
(c) the hours worked each day; 
(d) the wages and overtime (if any) paid to each 

employee. 
(2) Employees shall record their starting and finishing 

times daily in the time book, and shall sign the wages 
sheet on receipt of their wages. 

(3) The time book with all entries therein, shall on 
demand be produced for inspection by the Secretary or 
duly authorised official of the Union at any reasonable 
time. The wages sheet shall be similarly produced on 
demand during ordinary office hours. 

28.—Posting of Award. 
A copy of this award shall be posted in a suitable place 

at each manned National Park. 

29.—No Reduction. 
Nothing contained herein shall in itself operate so as to 

reduce the wages of any employee who at the date of this 
award is being paid above the minimum rate prescribed 
for his or her class of work. 

30.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal subscriptions as 

equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be 

completed by employees. Where the employer requires a 
standard procuration form, that form shall be used. 

(3) Where required by the employer or Union, the 
Union Secretary, or person acting in his/her stead, shall 
countersign all forms and forward them to the 
employer's paymaster. 

(4) (a) The employer shall commence deduction of 
subscriptions from the first full pay period following 
receipt of a completed Payroll Deduction Authority 
form and continue deducting throughout the employee's 
period of employment, except as provided in subclause 
(5) of this clause or until the Authority is cancelled in 
writing by the employee. 

(b) Where the Payroll Deduction Authority form 
authorises the employer to deduct union subscriptions in 
accordance with the rules of the Union, the Union shall 
notify the employer in writing of the level of union sub- 
scription to be deducted. The employer shall implement 
any change to union subscriptions no later than one 
month after being notified by the Union except where the 
Union nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the employer. 

(b) Where a deduction is not made from an employee 
in any pay period, either inadvertently or as a result of an 
employee not being entitled to wages sufficient to cover 
the subscription, it shall be the employee's responsibility 
to settle the outstanding amount with the Union direct. 

(6) The employer shall not make any deduction of sub- 
scriptions from an employee's termination pay on 
termination of service, other than normal deductions for 
the preceding pay period. 
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(7) The employer shall forward subscriptions 
deducted, together with supporting documentation, to 
the relevant Union party to this award at such intervals as 
are agreed between the employer and the Union. 

31.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause: 

(a) The employer shall grant paid leave of absence 
to employees who are nominated by their 
Union to attend short courses conducted by the 
Australian Trade Union Training Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time 
to time approved by agreement between the 
parties. 

(2) An employee shall be granted up to a maximum of 
five days' paid leave per calendar year for trade union 
training or similar courses or seminars as approved. 
However, leave of absence in excess of five days and up 
to 10 days may be granted in any one calendar year 
provided that the total leave being granted in that year 
and in the subsequent year does not exceed 10 days. 

(3) (a) Leave of absence will be granted at the ordinary 
rate of pay and shall not include shift allowances, penalty 
rates or overtime. 

(b) Where a public holiday or rostered day off 
(including a rostered day off as a result of working a 38 
hour week) falls during the duration of a course, a day 
off in lieu of that day will not be granted. 

(4) Subject to subclause (3) of this clause shift workers 
attending a course shall be deemed to have worked the 
shifts they would have worked had leave not been taken 
to attend the course. 

(5) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of 
the organisation not being unduly affected and to the 
convenience of the employer. 

(6) (a) Any application by an employee shall be 
submitted to the employer for approval at least four 
weeks before the commencement of the course, provided 
that the employer may agree to a lesser period of notice. 

(b) All applications for leave shall be accompanied by 
a statement from the relevant Union indicating that the 
employee has been nominated for the course. The 
application shall provide details as to the subject, 
commencement date, length of course, venue and the 
Authority which is conducting the course. 

(7) A qualifying period of 12 months in government 
employment shall be served before an employee is eligible 
to attend courses or seminars of more than one-half day 
duration. An employer may, where special circumstances 
exist, approve an application to attend a course or 
seminar where an employee has less than 12 months' 
government service. 

(8) (a) The employer shall not be liable for any 
expenses associated with an employee's attendance at 
trade union training courses. 

(b) Leave of absence granted under this cause shall 
include any necessary travelling time in normal working 
hours immediately before or after the course. 

32.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee: 
(i) who is required to give evidence before any 

industrial tribunal; 
(ii) who as a union-nominated representative of the 

employees is required to attend negotiations 
and/or conferences between the Union and 
employer; 

(iii) when prior agreement between the Union and 
employer has been reached for the employee to 
attend official union meetings preliminary to 
negotiations or industrial hearings; 

(iv) who as a union-nominated representative of the 
employees is required to attend joint union/ 
management consultative committees or 
working parties. 

(b) The granting of leave pursuant to paragraph (a) of 
this subclause shall only be approved: 

(i) where an application for leave has been sub- 
mitted by an employee a reasonable time in 
advance; 

(ii) for the minimum period necessary to enable the 
union business to be conducted or evidence to 
be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operation of the organisation is not 
being unduly affected and the convenience of 
the employer impaired. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to union business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours. 

(3) (a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of paid 
leave for union business. 

(b) An employee shall not be entitled to paid leave to 
attend union business other than as prescribed by this 
clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties which 
provide for unpaid leave for employees to conduct union 
business. 

(4) The provisions of this clause shall not apply when 
an employee is absent from work without the approval of 
the employer. 

Dated at Perth this 17th day of July 1987. 
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PUBLIC SERVICE — Reclassification appeals — 

Appeal Effective 
No. Name Item No. Decision Date* 
PSA 904/85 Molly Dorai RAJ 040423 Dismissed 
PSA 12/87 Ian George JOHNSTON 137224 Withdrawn 
PSA 123/87 Hendrikus Bernardus KLOMPMAKER 82545 Dismissed 
PSA 124/87 Wayne Kevin STOKES 0082510 Dismissed 
PSA 125/87 Brian KELVIN 184536 Dismissed 
PSA 126/87 Maurice George KNIGHT 82636 Dismissed 
PSA 127/87 James Cochran CHRISTIE 82600 Dismissed 
PSA 128/87 Brian Joseph KEGG 82727 Dismissed 
PSA 129/87 Brian Leslie COLBRAN 82466 Dismissed 
PSA 130/87 P.A. DOEGLAS 08249 Dismissed 
PSA 131/87 Donald Hugh WATSON 82673 Dismissed 
PSA 132/87 Michael GAVIN 082739 Dismissed 
PSA 135/87 Terrence George SOUTHAM 082582 Dismissed 
PSA 168/87 Floyd VALBERG 242317 Dismissed 
PSA 169/87 John Beekwith HEAZLEWOOD 082429 Withdrawn by leave 
PSA 170/87 Trevor Ross DUNCAN 082424 Withdrawn by leave 
PSA 171/87 Hugh McKenzie SHAW 082442 Withdrawn by leave 
PSA 172/87 John Harry GARTNER 082430 Withdrawn by leave 
PSA 214/87 Vincent Joseph BISHOP 0184410 Withdrawn — 01/11/85 

Conceded Level 4, Senior 
Budgeting Officer 

PSA 243/87 Peter Simon EYRES 0001727 Withdrawn — 01/11/85 
Conceded Level 2/3, 
Agricultural Photographer 

PSA 299/87 Margaret Jean GIBSON 0026591 Dismissed for want of 
prosecution 

PSA 302/87 Dr Lesley Mary CALLINGHAM 0026621 Dismissed for want of 
prosecution 

PSA 303/87 Brian HAIGH 0118023 Reclassified Level 4 01/11/85 
PSA 304/87 Joseph MALCOLM 0118035 Reclassified Level 4 01/11/85 
PSA 305/87 James Charles STEWART 0118000 Reclassified Level 4 01/11/85 
PSA 307/87 Vivienne Patricia WADDELL 0195510 Withdrawn by leave 
PSA 331/87 Dr Voola M.B. RAO 0027376 Withdrawn by leave 
PSA 332/87 David BEECROFT 0118011 Reclassified Level 4 01/11/85 
PSA 334/87 Chye Tong WONG 0027364 Withdrawn by leave 
PSA 337/87 Bruce James CHEFFINS 0040400 Withdrawn by leave 
PSA 343/87 John Douglas EASBY 0118370 Reclassified Level 4 01/11/85 
PSA 345/87 Clive Conrad MACHURA 0118345 Reclassified Level 4 01/11/85 
PSA 352/87 Dr Boicho Mitev BOICHEV 0026670 Dismissed for want of 

prosecution 
PSA 363/87 Helen Millicent SCOTT-PILLOW 0026645 Dismissed for want of 

prosecution 
PSA 374/87 Suzanne Leila CHOWRRYAPPAH 0026669 Dismissed for want of 

prosecution 
PSA 388/87 Edward Allard KENNEDY 0118590 Reclassified Level 4 01/11/85 
PSA 389/87 Norman Chester EARL 0117997 Reclassified Level 4 01/11/85 
PSA 472/87 John Reginald BENSON 0218420 Dismissed 
PSA 473/87 Ross Geoffrey LAMBERT 0149846 Dismissed 
PSA 474/87 Troy GRIFFITHS 0218418 Dismissed 
PSA 475/87 Christopher Joseph SZCZUROWSKI 0149743 Dismissed 
PSA 476/87 Raymond John GOURLAY 0150216 Dismissed 
PSA 477/87 Edward Nikolajs RASTS 0218492 Dismissed 
PSA 478/87 George A. Renato DE BIASI 0150186 Dismissed 
PSA 479/87 Murray Thomas WOODS 0218443 Dismissed 
PSA 480/87 Milly ZIGMUND 0149767 Dismissed 
PSA 481/87 Arthur George WILSON 0150204 Dismissed 
PSA 482/87 Julian Ross CLIFFORD 0149962 Dismissed 
PSA 483/87 Mark Gerard CATLIN 0150022 Dismissed 
PSA 484/87 Milton Gregory BIRD 0218704 Dismissed 
PSA 485/87 Gerald Randolph CHILTON 0149779 Dismissed 
PSA 486/87 Kim Lenton ROGERSON 0149860 Dismissed 
PSA 487/87 Noume Nicholas STOICHE 0150034 Dismissed 

* With effect from the beginning of the first pay period commencing on or after the Effective Date. 
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Appeal 
No. Name Item No. Decision 

Effective 
Date* 

PSA 488/87 Alan Peter MURPHY 0150228 Dismissed 
PSA 489/87 Peter Leo REGAN 0150058 Dismissed 
PSA 490/87 John Patrick HACKETT 0218431 Dismissed 
PSA 491/87 Mark HOULAHAN 0149755 Dismissed 
PSA 492/87 Philip Nigel EDWARDS 0149925 Dismissed 
PSA 493/87 Gregory Allen McMAHON 0150174 Dismissed 
PSA 494/87 Peter Michael ST JOHN 0149676 Dismissed 
PSA 495/87 George Ernest VASIL1U 0149780 Dismissed 
PSA 496/87 Paul CARR 0149690 Dismissed 
PSA 497/87 Linda OPPEL 0218674 Dismissed 
PSA 498/87 Wayne John CULVERWELL 0218650 Dismissed 
PSA 499/87 Lester Craig COUSINS 0218583 Dismissed 
PSA 500/87 David George LE COULTRE 0150046 Dismissed 
PSA 501/87 George Willcock METCALFE 0149871 Dismissed 
PSA 502/87 Craig Gregory ROBERTSON 0218595 Dismissed 
PSA 503/87 Raymond Green FISHER 0149998 Retitled District Valuer 01/11/85 
PSA 504/87 Philip Ritchie NEWNHAM 0149913 Retitled District Valuer 01/11/85 
PSA 505/87 Andrew James RASMUSSEN 015009 Retitled District Valuer 01/11/85 
PSA 506/87 Jeffery Charles CADD 0150071 Retitled District Valuer 01/11/85 
PSA 507/87 John Edwin CLARK 0150290 Retitled District Valuer 01/11/85 
PSA 508/87 lan GREENHAM 0150241 Retitled District Valuer 01/11/85 
PSA 509/87 Duncan lan RUTHERFORD 0150307 Retitled District Valuer 01/11/85 
PSA 510/87 Joseph Aidan ATKINSON 0149822 Retitled District Valuer 01/11/85 
PSA 511/87 Robert James RICHARDS 0149720 Retitled District Valuer 01/11/85 
PSA 512/87 Stephen John TUCKER 0150150 Retitled District Valuer 01/11/85 
PSA 513/87 Andrew Richard MUIR 0150253 Retitled District Valuer 01/11/85 
PSA 514/87 Timothy James G. PETTITT 0149639 Retitled District Valuer 01/11/85 
PSA 515/87 Alan James Paul GRANT 0149731 Retitled District Valuer 01/11/85 
PSA 516/87 Donald Allen MCKENZIE 0149895 Retitled District Valuer Ol/U/85 
PSA 517/87 Brett Allan STIELOW 0149834 Retitled District Valuer 01/11/85 
PSA 518/87 Lawrence George CLARK 0149810 Retitled District Valuer 01/11/85 
PSA 519/87 Richard James RONCHI 0150149 Retitled District Valuer 01/11/85 
PSA 520/87 David Breklon KAY 0149901 Retitled District Valuer 01/11/85 
PSA 521/87 Alan Rees BRAY 0149627 Retitled District Valuer 01/11/85 
PSA 522/87 Michael Charles R. OSBORNE 0149718 Retitled District Valuer 01/11/85 
PSA 523/87 Mario PALANDR1 0150162 Retitled District Valuer 01/11/85 
PSA 524/87 John Philip James SHERIDAN 0149809 Dismissed 
PSA 525/87 Warrick Michael MURPHY 0149615 Dismissed 
PSA 526/87 William Robert WICKENS 0149974 Dismissed 
PSA 527/87 Joel Bradwell MERCER 0149706 Dismissed 
PSA 528/87 Graham Richard JEFFERY 0150137 Dismissed 
PSA 529/87 Vincent Anthony LUMBUS 0149883 Dismissed 
PSA 538/87 lan Gabraith HAY 0150289 Retitled District Valuer 01/11/85 
PSA 539/87 Gary John FENNER 0150230 Dismissed 
PSA 540/87 John Alexander ROWE 0150277 Retitled District Valuer 01/11/85 
PSA 541/87 Richard Carlton REDDELL 0150060 Dismissed 
PSA 542/87 Paul Raymond TERACI 0218698 Dismissed 
PSA 543/87 Michael Joseph BROKENSHIRE 0150198 Dismissed 
PSA 544/87 David Peter REID 0149792 Dismissed 
PSA 545/87 Garrick Edward SMITH 0149664 Dismissed 
PSA 597/87 Barbara Jeanne ROBSON 0026554 Dismissed for want of 

prosecution 
PSA 601/87 Michael Bret HART 0026610 Dismissed for want of 

prosecution 
PSA 605/87 David Julian STANTON 0182928 Withdrawn 
PSA 619/87 Nolan Barry CASSIDY 0010388 Withdrawn 
PSA 620/87 Allan Thomas DAVIS 0010418 Withdrawn 
PSA 621/87 Peter Geoffrey MARRETT 0010364 Withdrawn — Conceded 01/11/85 

G-II-7 Senior Tech Off Level 4 
WEF 2/7/85, with Personal 
Classification Level 5 1st year 

PSA 622/87 Volker MARTINEK 0010376 Withdrawn 
PSA 636/87 John Edward GIBBONS 0210158 Withdrawn 

* With effect from the beginning of the first pay period commencing on or after the Effective Date. 
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COAL INDUSTRY TRIBUNAL — 
Awards/agreements — 

variation of — 

COAL MINING INDUSTRY 
(MINERS' WESTERN AUSTRALIA) 

Award No. 4 of 1953. 
COLLIE DEPUTIES' 
Award No. 19 of 1954. 
COLLIERY STAFFS' 
Award No. 62 of 1955. 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 2nd day of July 1987. 
Application Nos. 13, 14 and 15 of 1987. 

Between the Coal Miners Industrial Union of Workers; 
Australian Colliery Staff Association; and the 
Collie District Deputies Union of Workers, 
Applicants and Griffin Coal Mining Co Ltd and 
Western Collieries Ltd, Respondents in the matter 
of Application to incorporate the National Wage 
Case increases into the three relevant awards. 

Decision of the Tribunal. 
THE CHAIRMAN: There are three claims before the 
Tribunal. Each seeks to vary the wage rates in the rele- 
vant awards, that is the Miners', the Staffs' and the 
Deputies' Awards, in line with the recent national wage 
decision. As the advocate for the Applicants, Mr Smith, 
has suggested, in the past it has generally been the 
practice because of the nexus with the Federal Coal 
Industry Tribunal adjustments to await adjustments in 
that jurisdiction. As yet, for reasons which I think are 
well known to all currently before this Tribunal, adjust- 
ments have not been made by the Federal Tribunal for 
any of its awards following the national wage decision, 
except for the Staff Award, which it is fair to say was 
recently adjusted in line with the national wage decision. 

On this occasion I think that there are good reasons 
why we should endorse the application, not only because 
the companies consent to it, but because the problems 
which have beset the industry in the eastern states and 
which have led to the delays in implementing the national 
wage decision in the eastern seaboard happily have not 
come to this State. I do not see that it would be either 
right or proper for us to withhold the adjustments that 
are sought on this occasion. 

I am bound to say that the Tribunal is unanimously of 
the view that the adjustments should be made in the 
terms in which they are put before us in the amended 
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schedules. In so saying, I wish to record that each of the 
three Unions, through their advocate, have given an 
undertaking to comply with the Tribunal's new set of 
wage-fixing principles, which have been circulated to all 
the Unions, and not to bring any claims outside of those 
Principles. The Principles, as I think everyone in the 
industry knows, have some revolutionary aspects to them 
in that they provide various tiers, and the second tier calls 
for negotiation and the balance of the first tier, that is to 
say a further adjustment up to 1.5 per cent, remains 
uncertain. On that basis I think I can say that the awards 
will be amended in terms of the schedules put before us. 
By consent the amendments are to take effect with the 
first pay period commencing on or after 10 March last. 

Order. 
HAVING heard Mr B.C. Smith on behalf of the Appli- 
cants and Mr S.J. Kenner on behalf of the Respondents 
the Tribunal doth hereby order, award and prescribe: 

Application No. 13 of 1987. 
That the Coal Mining Industry (Miners' Western 

Australia) Award 1981 as amended be further amended 
by: 

1. Deleting the rates in subclause (b) of Clause 6 and 
substituting the following: 
Column 1 Column 2 Column 3 

No. Classification Total Rate 
Per Week 

Column 1 
No. 

Column 2 
Classification 

Mine Timber Cutter   
Prospect surface driller  
Surface Hand —• General Duties 
[Includes all general employees, 
store truck drivers (including 
truck fitted with self loading 
crane hoist attachment), motor 
truck drivers to 20 tons, crane 
driver not exceeding lifting 
capacity five tons and drivers of 
miscellaneous equipment]   
Underground Shiftman — 
General Duties   
Open Cut Borer Shotfire  
Lubricator  
Ancillary Earth Moving 
Equipment at Deep Mine  
Motor Truck Drivers of over 20 
tons but not exceeding 50 tons ... 
Bulldozer Driver  
Grader Drivers  
Pumper (Deep Mine)  
Motor Truck Drivers of 50 tons 
but not exceeding 100 tons  
Scraper — Loader Drivers  
Front End Loader Driver 
exceeding 7.6 metres   
Composite Miner  
Unrestricted Crane Driver  
Winding Engine Drivers  
Motor Truck Drivers of over 100 
tons but not exceeding 110 tons .. 
Navvy Drivers  
Provided that special rates shall 
be fixed to apply to vehicles over 
110 tons. 
Dragline Operator 
(a) On dragline of 15.25 but less 

than 26.75 cubic metres 
capacity   

(b) On dragline of 26.75 but less 
than 46 cubic metres 
capacity   

406.66 
401.22 

395.13 

407.76 
407.76 
407.76 

413.99 
413.99 
413.99 
417.08 

428.14 
428.14 

428.14 
428.14 
428.14 
428.14 

432.01 
432.01 

(c) On dragline of 46 but less 
than 99.5 cubic metres 
capacity   

Dragline Trainee Operator 

Column 3 
Total Rate 
Per Week 

481.12 

448.16 

458.46 

459.71 

439.54 

423.33 

(a) On dragline of 15.25 but less 
than 26.75 cubic metres 
capacity   442.15 

(b) On dragline of 26.75 but less 
than 46 cubic metres 
capacity   448.16 

(c) On dragline of 46 cubic 
metres capacity or over  458.46 

12. Bucket Wheel Operator 
(a) Bucket Wheel Excavator 

Operator   476.03 
(b) Bucket Wheel Spreader/ 

Operator   459.71 
(c) Bucket Wheel Excavator 

Attendant/Trainee Bucket 
Wheel Excavator Operator .. 459.71 

(d) Bucket Wheel Spreader 
Attendant/Tripper Operator 439.54 

(e) Bucket Wheel Serviceman/ 
Relief Tripper Operator  423.33 

Provided that the Trainee Bucket 
Wheel Excavator Operator after 
12 months' training and who is 
qualified for the Bucket Wheel 
Excavator Operator's Certificate 
and who is capable of operating 
will receive the same rate of pay 
as the Bucket Wheel Excavator 
Operator. 

13. Contract Timber Cutters' Rates 
(Weekly Basis) 
Each 2.7 m Split  107.25 
Each 3.0 m Split  118.66 
Each 3.0 m Slabs  214.02 
Each 2.7 m Round  171.20 
Each 3.0 m Round  228.26 
Each Sleeper  65.36 
Lids per hundred 1 141.49 

14. Junior Employees: Employees 
under the age of 19 years shall be 
paid the following rates per shift 
of seven hours. 
Under 16 years of age  188.79 
16 to 17 years of age  217.57 
17 to 18 years of age  240.86 
18 to 19 years of age  271.46 
19 years of age and over to be 
paid adult rates for the work 
being performed. 

2. Deleting the amounts of $1.65 and $3.30 in 
subclause (c) (iii) of Clause 6 and inserting $1.69 and 
$3.39 respectively. 

Application No. 14 of 1987. 
That the Collie Deputies' Award 1968 as amended be 

further amended by: 
1. Deleting the rates in subclause (b) of Clause 9 and 

substituing the following: 
Total Rate 
Per Week 

$ 
(b) (i) Deputy (Deep Mine)   461.64 

(ii) Deputy (Open Cut)  453.64 
2. Deleting the amounts of $1.65 and $3.30 in sub- 

clause (i) of Clause 9 and inserting $1.69 and $3.39 
respectively. 

107.25 
118.66 
214.02 
171.20 
228.26 

65.36 
141.49 
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Application No. 15 of 1987. 
That the Colliery Staffs' Award 1968 as amended be 

further amended by: 

1. Deleting the existing subclause (b) of Clause 5 and 
substituting the following: 

(b) Division "A" 
Total Rate 
Per Week 

$ 
Group 1   No Rate 
Chief Mechanical Engineer 
Chief Electrical Engineer 
Maintenance Superintendent 
Chief Surveyor 
Office Controller 
Accountant 
Senior Geologist 
Group 2   676.49 
Shift Manager 
Senior Undermanager 
Group 3   665.98 
Mechanical Engineer in Charge 
Electrical Engineer in Charge 
Senior Maintenance Foreman 
Maintenance Planning Co-ordinator 
Coal and Quality Controller 
Group 4   590.06 
Undermanager 
Group 5   582.87 
Mechanical Engineer 
Electrical Engineer 
Maintenance Foreman 
Maintenance Planning Officer 
Apprentice Master 
Engineer 
Supply Controller 
Geologist 
DP Systems Co-ordinator 
Delta Controller 
Group 6   577.38 
Project Officer 
Environmental Officer 
Group 7  571.88 
Ventilation Officer 
Training Officer/Plant Instructor 
Group 8   568.30 
Mine Surveyor 
Drill Foreman 
Systems Analyst 
Laboratory Supervisor 
Group 9   563.52 
Assistant Accountant 
Chief Clerk 
Group 10   561.48 
Draftsman 
Group 11   560.47 
Paymaster 
Training and Safety Co-ordinator 
Occupational Health/Safety Officer 
Employee Relations Officer 
Personnel Officer 
Group 12   550.08 
Analyst Programmer 
Group 13   545.59 
Parts Co-ordinator 
Surveyor 
Assistant Supply Controller 
Senior Secretary 
Group 14 
Junior Engineer 
Junior Geologist 
1st year of service 80%  466.30 
2nd year of service 85 %  495.44 
3rd year of service 90%  524.58 
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Division "B" 
Total Rate 
Per Week 

$ 
1. Senior Industrial Nurse  455.04 
2. Industrial Nurse  445.04 
3. Senior Clerk/Senior Storeman  438.50 
4. Screen and Surface Overseer  430.72 
5. Typist or Receptionist  412.96 
Group 1 
Adult Clerk 
Storeman 
Secretary 
Surveyors Assistant 
Laboratory Assistant 
Technical Assistant 
1st year of service in Coal Mining 

Industry  412.90 
2nd year of service in Coal Mining 

Industry  422.83 
3rd year of service in Coal Mining 

Industry  430.72 
Group 2 
Juniors — of 1st Year adult rate % 412.96 
Under 17 years of age 52 214.74 
From 17 years to 18 years 61 251.91 
From 18 years to 19 years 71 293.20 
From 19 years to 20 years 82 338.63 
From 20 years to 21 years 92 379.92 

2. Deleting the amounts of $1.65 and $3.30 in 
subclause (e) of Clause 5 and inserting $1.69 and $3.39 
respectively. 

Dated at Collie this 2nd day of July 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, WA Coal Industry Tribunal. 

COAL INDUSTRY TRIBUNAL — 

Award s/agreements — variation 
of — no variation resulting — 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 2nd and 3rd days of July 1987. 
Application No. 11 of 1987. 

Between Coal Miners Industrial Union of Workers, 
Applicant and R. & N. Palmer Pty Ltd, Respondent 
in the matter of Application that R. & N. Palmer 
Pty Ltd be made a Respondent to the Coal Mining 
Industry (Miners' Western Australia) Award 1981. 

Decision of the Tribunal. 
THE CHAIRMAN: This is an application by the Coal 
Miners' Industrial Union of Workers Western Australia, 
Collie, to join R. & N. Palmer Pty Limited as a 
Respondent to the Coal Mining Industry (Miners' 
Western Australia) Award. The employee's representa- 
tives and the employers' representatives on the Tribunal 
are evenly divided as to the outcome of the application. 
Hence, by reason of section 5 (11) of the "Western 
Australian Coal Industry Tribunal Act 1978, the decision 
of the Chairman prevails. 

Currently the parties to the Award are the Union of the 
one part and the Griffin Coal Mining Company Ltd, 
Western Collieries Ltd, East West Drilling and D.P. 
Mills of the other part as employer Respondents. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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D.P. Mills, it is common ground, is an independent 
contractor who supplies Western Collieries Ltd with 
timber for use in its underground operations. Western 
Collieries Ltd is the only one of the Respondents with 
underground operations and the timber is used as a 
supporting material for the underground works. Mr 
Mills is the company's sole supplier and the company is 
his sole customer. The evidence is that he employs eight 
men, four as mine timber cutters and four as mine timber 
truck drivers, being classifications mentioned in the 
Award. Furthermore, the evidence is that the cutters fell 
trees only with this mine timber in mind. They are not 
concerned with felling or cutting timber for any other 
purpose. Likewise the drivers load and transport this 
timber exclusively. Mr Mills now proposes to cease 
business. As a result Western Collieries Ltd called 
tenders for the supply of the timber it requires. R. & N. 
Palmer Pty Ltd was the successful tenderer and is to 
commence supplying the timber from 1 August 1987. 

R. & N. Palmer Pty Ltd is a subsidiary of Runnings 
Forest Products Pty Ltd and according to its operations 
manager, Mr Parish, its business is that of a logging 
contractor. It fells and cuts any timber that is capable of 
being converted to money. Currently it cuts approxi- 
mately 400 000 metres of timber per year, three quarters 
of which is sold to saw mills for milling, the remainder is 
converted to poles, fenceposts, bridge timbers, 
chipwood, firewood and the like, depending on its 
quality and sold as such. It obtains its timber from a 
number of areas throughout the south west of the State 
and has three operating areas in the Collie region 
producing approximately 120 000 metres per year. Of 
that 21 000 cubic is converted to poles, fenceposts, 
chipboard firewood and the like, the remainder is sent to 
be milled at the sawmills. The company has contracted to 
supply Western Collieries Ltd with 6 000 cubic metres of 
timber annually which it proposes to do as an incident of 
its normal business. That is said to represent approxi- 
mately two per cent of its total annual cut or five per cent 
of its annual cut from the Collie area. The company has 
never before provided mining timber. 

R. & N. Palmer Pty Ltd extracts timber by what is 
known in forestry as an integrated logging system. That 
is a system designed to get the maximum saleable timber 
in a given area from one entry or pass into the area. The 
evidence of Mr Parish, its operations manager, is that the 
logging is carried out by cutters operating in teams. The 
timber once fallen is taken to an inspection area where 
after inspection it is cut into lengths according to its 
condition. The prime object is to obtain milling logs, 
which are sold to various timber millers. After the milling 
logs have been cut any remaining timber is taken to a pole 
dump where it is converted to poles, fenceposts, bridge 
timber and the like. It is from this source that the 
company proposes to supply the mine timber under its 
contract with Western Collieries Ltd. For these products 
the company has amongst its customers the State Energy 
Commission, the Main Roads Department, farmers, 
firewood merchants and chipboard manufacturers. It ■ 
does not deal exclusively with any single customer nor 
does it exclusively manufacture or provide a single type 
of timber product. Its cutters cut timber for all the 
purposes enumerated and likewise its truck drivers 
deliver its various timber products to all customers. One 
driver is not confined to any given customer or any 
particular timber product. 

The Union by Rule 3 (a) of its Rules is entitled to enrol 
as member inter alia "mine timber cutters and mine 
timber truck drivers employed as hereunder in or about 
the mines in the State of Western Australia". The Rule 
further provides that "every member shall be employed 
in the industry with which the union is connected, viz, 
that of a miner, mine timber cutter or mine timber truck 
driver as defined in Rule 3 (b)". 

Rule 3 (b) is in the following terms:— 
The term "Miner" shall in connection with the 

union denote any worker directly employed in or 
about a mine and shall include a District Officer of 

the union while he holds such office. A "Mine" for 
the purposes of this rule shall mean a coal mine and 
a "Mine Timber Cutter" and "Mine Timber Truck 
Driver" shall mean a worker employed in cutting or 
carting timber intended solely for use in a coal mine. 

The Union says that it has had constitutional coverage 
for mine timber cutters since 1948 and for mine timber 
truck drivers since 1949. Moreover its Secretary, Mr 
Smith, who has a working knowledge of the coal mining 
industry extending over more than 40 years, testified that 
since its inception mine timber cutting and those engaged 
in it have been regarded as being part of the coal mining 
industry. The current Award not only makes provision 
for those classifications but in varying forms awards to 
which the Union or its predecessor was a party have 
likewise made direct provision since 1949 and in an 
indirect way since 1942. Consistent with this Mr Mills 
was made a party to the Award in 1963, as had been 
previous contractors and his employees, as were their 
predecessors, are members of the Union. The Union 
therefore contends that since R. & N. Palmer Pty Ltd is 
effectively taking the place of Mr Mills it should now be 
made a party to the Award. 

Counsel for the Union, Mr LeMiere, argues that the 
provision of mine timber for the coal mining industry is a 
distinct exercise "inseparably linked to the mine and 
mining operations". On the authority of the Transport 
Workers' Union of Australia, Industrial Union of 
Workers, Western Australia Branch v. Roche Bros Pty 
Ltd (1985) 65 WAIG 1482 and Re Isaac, ex parte the 
Transport Workers' Union of Australia (1985) 60 ALJR 
86 it is submitted that those providing the timber can 
properly be regarded as being engaged in the coal mining 
industry. It might be that R. & N. Palmer Pty Ltd is 
engaged in the timber industry but that does not mean it 
cannot also be engaged in the coal mining industry. The 
capacity to be engaged in more than one industry was 
recognised by Latham C.J. in R. v. Central Reference 
Board ex parte Thiess (Repairs) Pty Ltd (1948) 77 CLR 
123 at 134. 

Referring to R. v. Hickman ex parte Fox and Clinton 
(1945) 70 CLR 508; R. v. Central Reference Board, ex 
parte Thiess (Repairs) Pty Ltd (1948) 77 CLR 123, and R. 
v. Drake-Brockman, ex parte National Oil Pty Ltd 
(1943) 68 CLR 51 counsel for the Union submitted that 
the term "coal mining industry" was not a technical 
expression. In the Union's submission whether a 
particular undertaking falls within the coal mining 
industry or for that matter the coal industry is a question 
of fact to be considered having regard to the common 
understanding of those in the industry together with past 
custom and usage. In this respect the Union called in aid 
the evidence of Mr Smith indicating that the mine timber 
cutters and mine timber truck drivers have always 
regarded themselves, and the coal mining industry has 
always treated them, as being part of that industry. 
Moreover, that is evidenced by the Rules of the Union 
and by the provisions of the Award which make special 
provision for those classifications. Furthermore, the 
legislature through the Coal Mines Regulation Act, in 
particular by section 38 (10), recognises them as part of 
the industry for it imposes an obligation to contribute to 
and the right to receive the benefits of the Coal Mines 
Accident Relief Fund on those employed in cutting 
timber for use in or about a coal mine whether as 
contractors or as persons employed by such a contractor. 

R. & N. Palmer Pty Ltd opposes the application on a 
number of grounds. Shortly put they are that the 
Tribunal's jurisdiction is limited to industrial matters 
affecting relations of employers and employees in the 
"coal industry". The nature of the company's business, 
it argues, is such that it is not engaged in that industry or 
in the coal mining industry, but rather in the timber or 
forestry industries. The provision of timber to Western 
Collieries Ltd is but a small part of its normal business 
operations. The import of the decisions of the High 
Court in R. v. Drake-Brockman ex parte National Oil 
Pty Ltd (supra), R. v. Hickman ex parte Fox and Clinton 
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(supra) and R. v. Central Reference Board ex parte 
Thiess (Repairs) Pty Ltd (supra) was said to be that the 
mere supply of goods and services to an industry is not 
indicative that the supplier is engaged in that industry. In 
the circumstances the Tribunal is without jurisdiction to 
entertain the claim. Furthermore, the Award, by its 
scope, expressly applies to employees engaged in the 
"coal mining industry". Since the company is not 
engaged in that industry, it would be wrong in principle 
to join it as a party to the Award. Still further, the 
company argues, an industrial dispute over which the 
Tribunal has authority must be one between a union as 
defined in section 4 of the Act, being "the union to which 
the majority of the workers concerned in an industrial 
dispute or industrial matter owe membership", and an 
employer. The workers concerned with this dispute were 
employees of R. & N. Palmer Pty Ltd. There was no 
proof that a majority of them were entitled to join the 
Applicant Union. The evidence was limited to the 
circumstances as they applied for employees of Mr Mills. 
Such evidence as there was suggests that the majority of 
employees concerned were not eligible to be members of 
the Applicant Union. Hence the dispute was not one 
properly referred to the Tribunal which was without 
jurisdiction to entertain it. 

The Tribunal is a statutory body, established under the 
provisions of the Western Australian Coal Industry 
Tribunal Act 1978. Its jurisdiction is proscribed by that 
Act, specifically in sections 7 and 8. 

Section 8 provides:— 
The Tribunal shall consider and determine any 

industrial dispute, industrial matter or other matter 
of which it has cognisance, and for any such purpose 
shall have and may exercise the powers hereinafter 
in this Act provided. 

Section 7 provides as follows:— 
Notwithstanding any of the provisions of the 

Industrial Arbitration Act 1912, or of any award or 
industrial agreement made or registered thereunder, 
the Tribunal is to have cognisance of — 

(a) any industrial dispute (as defined in this 
Act) not extending beyond the limits of the 
State, between the union on the one hand 
and employers or association of employers 
on the other hand referred to it by the 
union, or the employers or associations, 
parties thereto, or by the Minister; 

(b) any industrial matter arising under any 
award made under the Industrial Arbitra- 
tion Act 1912, or the Tribunal relating to 
the coal mining industry in the State 
referred to it by the union or the employers 
or association affected by the matter, or by 
the Minister; 

(c) any other matter affecting industrial rela- 
tions in that industry which the Minister 
declares is in the public interest proper to 
be dealt with under this Act. 

An "industrial dispute" is defined by section 4 to 
mean:— 

(a) any dispute as to an industrial matter; or 
(b) any threatened or impending or probable 

dispute as to any industrial matter. 
An "industrial matter" is defined by the same section 

to mean:— 
any industrial matter likely to affect the amicable 

relations of employers and employees in the coal 
industry. 

The scheme of the Act is to give the Tribunal para- 
mount jurisdiction over industrial matters affecting the 
coal industry in this State. Its jurisdiction over such 
matters is not exclusive but concurrent with that given to 
the Industrial Relations Commission under the 
Industrial Relations Act 1979 [c.f. McNally the 
Australian Coal and Shale Employees' Federation 
Southern District (No. 2) (1951) 50 AR (NSW) 294], 

However, where the Tribunal makes any award or order 
which is inconsistent with any award or order of the 
Commission concerning "industrial matters in the coal 
mining industry" such award or order of the Commis- 
sion is by section 15 of the Western Australian Coal 
Industry Tribunal Act 1978 ineffective. 

It will be seen that the Act refers to both the "coal 
industry'' and to the "coal mining industry''. The parties 
to these proceedings suggest that the jurisdiction of the 
Tribunal extends to the "coal industry" which they 
consider to be a broader concept than the "coal mining 
industry". However, they acknowledge that on this 
occasion the question is academic since it is common 
ground that the provision of timber in question is 
exclusively related to the mining of coal and hence, if the 
work does not come within the concept of the coal 
mining industry it would not for these purposes come 
within the concept of the coal industry. With that I agree. 

The Tribunal is duty bound, as is any tribunal of this 
nature, to satisfy itself that the claim before it is within its 
jurisdiction. Obviously before it can make the discretion- 
ary judgment as to whether or not R. & N. Palmer Pty 
Ltd should be added as a Respondent to the Award the 
Tribunal must be satisfied that it has authority to embark 
upon that exercise. On this occasion, as both parties 
agree, that requires that the Tribunal determine whether 
or not the company in cutting and supplying the mine 
timber is engaged in the coal industry or the coal mining 
industry as the case might be. Both also agree that that is 
largely a question of fact although counsel for the 
Respondent argued, and in my view rightly, that that 
question cannot be determined in isolation of the settled 
principles but of course they differ markedly on the con- 
clusion which should be drawn from the evidence. 

It is unquestionably the case that the expression "coal 
mining industry" and for that matter the expression 
"coal industry", as it appears in the Act is imprecise and 
not to be considered as a technical term. Rather as Dixon 
J. said in R. v. Central Reference Board ex parte Thiess 
(Repairs) Pty Ltd (supra) at page 140 in relation to the 
former Federal legislation it "is unfortunately indefinite 
and flexible". Of the expression Latham C. J. in the same 
case said at page 130:— 

"Coal Mining Industry" is not a technical term: 
see R. v. Drake Brockman; Ex parte National Oil 
Pty Ltd, (1943) 68 CLR 51; R. v. Hickman; Ex parte 
Clinton and Fox (1945) 70 CLR 598. It is a question 
of fact depending upon all the circumstances of the 
case whether a particular employer or employee is 
engaged in the coal-mining industry, with the result 
that an industrial question arising between the 
employer and the employee or an organisation con- 
sisting of employees is a dispute or other matter in 
that industry. The line between industries is in many 
cases not clear. One industry may be entirely 
concerned with the service of another industry and 
yet may not be part of that other industry. A 
laundry company may do work for hotels and 
restaurants but, to take a case at one end of the line, 
if the laundry business were conducted by a laundry 
company completely separate from any of the hotels 
and restaurants from which it did work (as for other 
customers) upon ordinary commercial terms, it 
would not be possible to say that the laundry was 
part of the hotel industry. The case at the other end 
of the line would be found where a hotel employed 
some laundresses on the hotel premises who did 
work exclusively for the hotel and were completely 
under the control of their employer. In such a case 
the laundresses might well be held to be working in 
the hotel industry. 

It is now trite to say that the question of which industry 
or industries aptly describes an enterprise or calling is a 
question of fact dependent on the circumstances of the 
particular case. Those circumstances might include 
custom, usage and industrial practice. They could also 
include, as mentioned by Dixon J. in R. v. Hickman Ex 
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parte Fox and Clinton (supra) at p. 14 of the "separate- 
ness of the establishments in point of control, organisa- 
tion, place, interest, personnel and equipment". It is 
simply a matter of making a judgment based on all the 
circumstances as revealed by the particular case. 

The question as it applies to the coal mining industry 
has been the subject of much litigation in the past 
following the establishment of specialist coal industry 
tribunals initially under the Commonwealth war time 
legislation and more permanently under the Coal 
Industry Act 1946. It is not always useful to compare the 
facts of one case with those of another. [Re: Isaac, Ex 
parte Transport Workers Union of Australia (supra) at 
page 90.] Each case, of course, must be judged on its own 
facts and it would be surprising if the facts in any two 
cases were the same. However if only to illustrate the 
problems facing the Union in these proceedings I 
consider it useful to examine briefly the circumstances 
considered in some of those cases. 

In R. v. Drake Brockman ex parte National Oil Pty 
Ltd (supra) a company engaged in shale mining, and also 
in extracting oil from shale, was held not to be engaged in 
the coal or shale mining industry in carrying out the oil 
extraction enterprise, even though the operation was 
carried on at the same place as it mined the shale. Then in 
R. v. Hickman exparte¥ox and Clinton (supra) the High 
Court had to consider the position of haulage 
contractors carting coal from various minesites. Some of 
the contractors carted coal exclusively and others carted 
it as part of their general transport operations. None of 
the contractors nor any other drivers were held to be 
engaged in the coal mining industry, but rather in the 
transport industry. Only if the drivers had been 
employed by the coal companies rather than independent 
transport contractors could they be said to have been 
engaged in the coal mining industry. Of the facts in that 
case, Latham C.J. said at page 609:— 

The fact upon which the respondents rely is that 
the lorry drivers carry coal and carry it from a 
colliery. But lorry drivers employed by the 
prosecutors carry firewood, timber, blue metal and 
other materials. In my opinion, it would not be in 
accordance with the ordinary meaning of the term 
"industry" to say that the firm was therefore also 
engaged in the firewood industry, the timber 
industry, or the industry producing blue metal, even 
if the carting were done from a forest, mill or 
quarry. 

The circumstances considered in that case have much 
in common with those presently under review. The 
evidence overwhelmingly suggests that the business of R. 
& N. Palmer Pty Ltd is to supply all kinds of timber, not 
merely timber for mines. It, for example, carts all sorts of 
timber to various customers, and likewise its timber 
cutters do not merely cut mine timber, but cut various 
other forms of timber. In perhaps the most frequently 
quoted case on this subject, the High Court in R. v. 
Central Reference Board; ex parte Thiess (Repairs) Pty 
Ltd (supra) held that a company, which was a subsidiary 
of a mining company, carrying out repair work to mining 
equipment at a place near the minesite was nonetheless 
not engaged in the coal mining industry. In that case the 
High Court noted the need to consider, although not 
exclusively, the substantial character of the enterprise, a 
view shared by Gibbs C.J. in Re Isaac, Ex parte 
Transport Workers Union of Australia (supra). The 
enterprise, though a subsidiary of the coal mining 
company, was nonetheless considered by the majority of 
the Court to be a separate and distinct operation, 
removed from the mine site, even though supplying a 
service to it. Again, I would have thought that the case 
for R. & N. Palmer Pty Ltd much stronger than that. It is 
clearly a separate and distinct enterprise from Western 
Collieries Ltd. It is no way related to Western Collieries 
Ltd, nor does it have any form of common management, 
as was the case in Thiess. It operates some considerable 
distance from the mine site and was not established for ■ 
the purposes of supplying timber to the mining company, 

as was the Thiess subsidiary. Furthermore, it does a good 
deal more than simply provide a commodity to the coal 
mining company which could not be said of the Thiess 
subsidiary. The Union's counsel drew attention to the 
dissenting judgment of Dixon J. who thought that the 
Thiess subsidiary should be regarded as being within the 
coal mining industry because it was controlled by those 
who controlled the mining company and was set up for 
the purpose of servicing the mining machinery and due to 
the close proximity of the two enterprises. None of those 
factors, as indicated, apply to R. & N. Palmer Pty Ltd in 
this case. Rather, the contrary applies. 

More recently the Federal Coal Industry Tribunal had 
been faced with somewhat similar problems. Thus in 
Australian Coal and Shale Employees' Federation v. WA 
Hughes Pty Ltd (print CR2713) the Tribunal had to 
consider a claim by the Federation to have cartage 
contractors carrying coal covered by its Award. Those 
who drove trucks exclusively for coal companies were 
found to be within the coal mining industry, but those 
who like the drivers employed by R. & N. Palmer Pty Ltd 
delivered coal as only part of their duties were found to 
be outside the industry. Similarly, in Amalgamated 
Metal Workers Union v. Westcliffe Colliery Project 
(print CR2501) the Tribunal had to consider the position 
of employees of contractors building a coal plant. They 
were held not to be engaged in the industry, even though 
the work was being done at the mine site. The contractor 
was based off site and worked for other industries as 
well. That case might be compared with R. v. Moore Ex 
parte Federated Miscellaneous Workers' Union of 
Australia (1978) 140 CLR 470; R. v. Coldham Ex parte 
Australian Workers' Union (1982) 153 CLR 415 and Re 
Isaac Ex parte Transport Workers' Union of Australia 
(supra). In those cases employees who were working on 
construction or developmental work at uranium mine- 
sites in the Northern Territory, at the Worsley bauxite 
refinery and at the Argyle diamond minesite respectively 
were held to be working "in connection with" the rele- 
vant mining or metalliferous industry. That, of course, is 
a different question from the one currently before the 
Tribunal, a point made clear by Gibbs C.J. in Re Isaac, 
Ex parte Transport Workers' Union of Australia (supra) 
at page 90. However, there, unlike the position with R. & 
N. Palmer Pty Ltd, the employees were performing the 
task for which they were engaged on the mine site and it 
was all that they were doing. Their activities were by their 
nature very much an integral part of the business of 
mining. The activities of R. & N. Palmer Pty Ltd are not 
being carried on at the mine site and cannot of them- 
selves sensibly be said to be part of the mining industry. 
Rather, I suggest that they comprise a quite separate and 
distinct undertaking somewhat akin to the cleaning 
undertaking carried on at the Newman mine site, which 
was found by the High Court in Re Federated Liquor and 
Allied Industry Employees' Union of Australia Ex parte 
the Australian Workers' Union (1976) 51 ALJR 266 to be 
a separate undertaking and not within the mining 
industry. Much the same distinguishing factors apply in 
respect of the facts considered in Transport Workers' 
Union of Australia, Industrial Union of Workers, 
Western Australian Branch v. Roche Bros Pty Ltd 
(supra) to which counsel for the Union referred. By no 
measure is the undertaking of R. & N. Palmer Pty Ltd in 
supplying mine timber closely integrated into that of 
Western Collieries Ltd in the same way as were the 
operations of Roche Brothers Pty Ltd at the Argyle mine 
site. The dominant purpose of the operations at that site 
was to construct a working mine. In this case it cannot 
even be said that the dominant purpose of R. & N. 
Palmer Pty Ltd's operations near Collie is to provide 
mine timber, let alone that it is actively involved at the 
minesite as was Roche Bros Pty Ltd. 

Most recently the Federal Coal Industry Tribunal has 
considered the question in Australian Collieries Staff 
Association v. New South Wales Combined Colliery 
Proprietors Association and Queensland Coal Owners 
Association (print CR2997). That was a claim brought by 
the Association to have the head office staff of certain 
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coal mining companies covered by the Collieries Staffs 
Award. With one exception, the Tribunal found that 
those people were not engaged in the coal mining 
industry, because the officers were too removed from the 
mine site even though the individuals worked for 
companies that mined coal. It is only fair to say that the 
Tribunal took the view that there was a difference 
between the coal mining industry and the coal industry 
and this may have been vital in that context. Even so, 
here the timber cutters and drivers employed by R. & N. 
Palmer & Co do not work for a company which is 
producing coal. They are far removed from the mines site 
and unlike those in the head office of the mining 
companies, their work is not exclusively directed to coal 
mining enterprises. 

Of course in none of the cases to which I have referred 
are the facts identical to the facts revealed in these pro- 
ceedings. The evidence reveals, and I find, that R. & N. 
Palmer Pty Ltd carries on business as a timber or logging 
contractor at places removed from the Western Collieries 
Ltd mine site. It is by no means exclusively engaged in the 
provision of mine timber, but rather provides a number 
of timber products. Indeed the provision of mine timber 
forms a very small part of its operations and moreover, is 
provided as an incident to its normal business opera- 
tions. Western Collieries Ltd, is but one of its many 
customers. In this respect, its business is very different to 
that of Mr Mills. He only supplied mine timber and only 
to the coal mining industry through Western Collieries 
Ltd. His business could fairly be said to be that of 
supplying mine timber, but that cannot by any measure 
be said to be the business of R. & N. Palmer Pty Ltd. In 
the circumstances, it is not difficult to say that those 
timber cutters and truck drivers employed by Mr Mills, 
were respectively mine timber cutters and mine timber 
truck drivers. The only timber they cut or delivered was 
mine timber. That is simply not the case for the cutters 
and drivers employed by R. & N. Palmer Pty Ltd. 
Indeed, on the evidence of Mr Parish, which largely was 
not contradicted and which I accept, the timber cutters 
employed by the company cut timber for various 
purposes and the drivers deliver the same to various 
customers. 

Although the timber cutters and drivers employed by 
Mr Mills suggest that because of the risk of damaging the 
timber mine timber cannot be cut and felled in combina- 
tion with timber for other purposes, that is something 
neither Mr Parish nor, it would seem, the Department of 
Conservation and Land Management accepts. It seems 
that the timber logging process adopted by R. & N. 
Palmer Pty Ltd is considerably more mechanised than 
that of Mr Mills, as for example is the debarking process 
and given the history of the company's operations and 
what Mr Parish says of its operations I accept that its 
operations will continue to be carried out as he says they 
will. Cutting timber for use as mine timber is patently, on 
the evidence, not the prime function of the employees of 
R. & N. Palmer Pty Ltd, still less their major function. 
The major and substantial nature of their employment 
cannot, therefore, reasonably be said to be that of a mine 
timber cutter and a mine timber truck driver. Rather it is 
that of timber cutters and timber truck drivers 
simpliciter. Furthermore, I would not have thought they 
fell within the definition of those callings in the Union's 
constitutional Rule which requires that they be employed 
"in cutting or carting timber intended solely for use in a 
coal mine". The evidence of Mr Parish is that the timber 
cutters cut and the drivers cart timber which is not 
intended for use in a coal mine and, as the Union's 
counsel rightly acknowledged, that presented the 
Applicant with a "problem". 

Moreover, I do not believe that it can reasonably be 
said that R. & N. Palmer Pty Ltd operates in the coal 
industry and still less in the coal mining industry. To 
suggest that one who cuts timber, some of which is 
ultimately used in the coal mining industry, is thereby 
engaged in that industry, not only misconceives the 
normal concept of industry, but is contrary to the 
authorities to which I have referred. Indeed, even in 

considering whether a person works "in connection 
with" an industry it "is not enough that products of the 
worker are used in the industry or that products of the 
industry are used by the worker", as Gibbs, C.J. noted in 
Re Isaac, Ex parte Transport Workers' Union of 
Australia (supra) at page 90. It could not be that a person 
who cuts timber, which is used in building houses, 
making fence posts and furniture, is thereby engaged in 
the building, farming and furniture industries, yet 
logically, that would seem to follow from the Union's 
submission. Alternatively it would mean that the 
manufacturer of hard hats for use underground or the 
supplier of pencils for use in the company's drafting 
office of Western Collieries Ltd, should be regarded as 
being engaged in the coal mining industry, even when 
they supply those objects to others. That is not a 
conclusion which I think any reasonable person would 
suggest was sensible. One has to look at all the circum- 
stances, not merely the factor of supplying material to 
the coal mining industry. 

The circumstances under which the timber is produced 
and transported for and on behalf of R. & N. Palmer Pty 
Ltd show that it is not in the coal industry and still less in 
the coal mining industry. It is quite a different under- 
taking from that operated by Mr Mills. That was con- 
firmed by a senior officer of the Department of Conser- 
vation of Land Management, which is entrusted with the 
management of the State forests from where much of the 
commercial timber comes. He testified that in order to 
maximise the State's timber resources and to reduce the 
number of contractors moving in and out of the forests, 
the Department no longer permitted single purpose 
timber felling of the kind undertaken by Mr Mills. 
Indeed, he inferred that that was one of the reasons why 
Mr Mills was ceasing business. The fact that it is Western 
Collieries Ltd which has the permit to take timber from 
forests for use in its mine, does not really advance the 
Union's cause greatly. All that R. & N. Palmer Pty Ltd 
does is utilise the permit given to Western Collieries Ltd 
to obtain the timber. The evidence is that the operations 
of R. & N. Palmer Pty Ltd are nonetheless quite separate 
and distinct from those of Western Collieries Ltd. Not by 
any fair measure can it be said that brings the operations 
of R. & N. Palmer Pty Ltd into the same industry as 
Western Collieries Pty Ltd, any more than the holding of 
such a permit brings Western Collieries Ltd into the 
timber industry. R. & N. Palmer Pty Ltd has no 
connection with the coal industry or coal mining industry 
other than as a supplier and even then the supply of mine 
timber forms but a very small part of its normal enter- 
prise. Still further, the company in supplying the timber, 
does so only as an ordinary incident of its business as 
explained. It does not and will not cut timber with mine 
timber exclusively in mind. Given the diversity of timber 
products it produces, and the manner of its operations, I 
would have thought there was every justification to 
regard it as an enterprise engaged in the timber of 
forestry industry. Certainly, I am far from convinced 
that it was engaged in the coal industry or coal mining 
industry. 

I accept that in determining whether a company is 
engaged in the coal mining industry or the coal industry, 
regard is to be had to past custom and usage as the Union 
argues. Furthermore, I accept the evidence of Mr Smith, 
that in the past those cutting timber for use in the mines 
at Collie and those transporting it have regarded them- 
selves as being within the coal mining industry and like- 
wise those in the coal mining industry regarded them as 
being part of that industry. However, on Mr Smith's 
evidence and on the evidence of the cutter and truck 
driver employed by Mr Mills, that custom has developed 
in the context of a business which exclusively provides 
timber for the coal mining or coal industry. As already 
indicated, tht is not the manner of production currently 
undertaken or proposed by R. & N. Palmer Pty Ltd. 
There is no evidence of a custom or use relating to the 
cutting and supplying of mine timber in the manner 
proposed by R. & N. Palmer Pty Ltd. Furthermore, 
custom and usage are only some of the factors to be 
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taken into account and are not the final determinant as 
has previously been indicated. In this respect, it is 
interesting to note, that Latham C.J. in R. v. Hickman 
ex parte Fox and Clinton (supra) at p. 609 thought that 
the fact that "some lorry drivers belong to Unions which 
coal mining employees belong is a circumstance of little 
weight". 1 would have thought, given the difference in 
nature of operation between that conducted by Mr Mills 
and that by R. & N. Palmer Pty Ltd, the fact that mine 
timber cutters and mine timber truck drivers have been 
members of the Union, is of little weight in the present 
circumstances. The Union referred to the provisions of 
the Coal Mines Regulation Act and in particular section 
38 (10) of that Act. Significantly it refers to persons who 
are employed "solely" in cutting timber for use in or 
about a coal mine, which suggests as I do that someone 
whose business is solely to provide mine timber is in a 
different position from someone whose business is to 
supply such timber as only part of its business. Clearly, 
the evidence is that the employees of R. & N. Palmer Pty 
Ltd will not solely cut timber for the use in mines and just 
as the legislature obviously thought that significant, so 
do I. 

I also accept, as the Union's counsel asserts, that a 
single employer may be engaged in two or more distinct 
industries. However, again it is significant that in the 
passage in R. v. Central Reference Board ex parte Thiess 
(Repairs) Pty Ltd (supra) to which he referred the 
reference is to a single employer conducting "two or 
more separate enterprises" in distinct industries. Here, 
however, the evidence is not such that one could 
conclude, with any safety, that R. & N. Palmer Pty Ltd 
conducts two or more separate enterprises. Indeed, the 
evidence is that the provision of timber of all kinds is but 
part of a single enterprise. Certainly in respect of the 
provision of mine timber, the evidence of Mr Parish was 
clearly that it would simply be as an incident of its normal 
business. In the face of that I cannot conclude that 
provision of such timber is by any means a separate 
enterprise. 

For the reasons outlined, I am far from satisfied that 
those who will cut timber and transport it as employees 
of R. & N. Palmer Pty Ltd for use by Western Collieries 
Ltd in the coal mining industry can properly be described 
as mine timber cutters and mine timber truck drivers, 
certainly in the sense in which they have hitherto been 
understood in the coal industry. Furthermore, I am far 
from convinced that the nature of the enterprise under- 
taken by R. & N. Palmer Pty Ltd and the work per- 
formed by its employees is within the ambit of the coal 
industry and still less the coal mining industry. That 
being so, it would be entirely inappropriate to join it to 
an award limited to the coal mining industry. Moreover, 
since the enterprise is not as I find properly described as 
being in the coal industry it follows that the claim should 
be dismissed for want of jurisdiction in the Tribunal. In 
addition, given that the evidence suggests that a very 
small part of the work of the cutters and lorry drivers 
employed by the company produces timber for the coal 
mining industry, the proposition that their work should 
be governed by conditions of employment applicable to 
the coal mining industry, has little to commend it. 

It does not become necessary to consider the other 
objections raised by the company, particularly that 
which centred around the definition of "union" as 
stipulated in the Act. Clause 3 (c) of the Union's rules 
contains an exclusion in favour of the Transport 
Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch. Having regard to 
the evidence of Mr Parish that truck drivers employed by 
R. & N. Palmer are already members of that Union, 
prima facie there appears also to be some merit in this 
aspect of the company's submission. 

Order. 
HAVING heard Mr R. Le Miere (of Counsel) and with 
him Mr W.S. Latter for the Coal Miners' Industrial 
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Union of Workers and Mr H. J. Dixon (of Counsel) for 
the Respondent, R. & N. Palmer Pty Ltd, the Tribunal 
doth hereby award, order and prescribe: 

That the claim be dismissed. 

Dated at Collie this 3rd day of July 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, WA Coal Industry Tribunal. 

NOTICES — 
Union matters — 

No. 853 of 1987. 

NOTICE is given of an application by the Australian 
Collieries' Staff Association, West Australian Branch, 
Union of Workers, Collie for an alteration to its name. 

The organisation wishes to delete existing rule 1 — 
Name of Association, and substitute in lieu thereof the 
following rule: 

1.—Name of Association. 
The name of the organisation shall be the 

"Australian Collieries' Staff Association, Western 
Australian Branch". 

This matter has been listed for hearing before the Full 
Bench on 8 October 1987. 

A copy of the rules of the organisation and the 
proposed alteration may be inspected at my office, 815 
Hay Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979, or any person who satisfies the Full 
Bench that he has a sufficient interest, or desires to 
object to the application may do so in accordance with 
Regulation 100 of the Industrial Relations Commission 
Regulations 1985. 

Dated at Perth this 4th day of August 1987. 

R.C. LOVEGROVE, 
Acting Deputy Registrar. 

No. 770 of 1987. 

NOTICE is given of an application by "The Australian 
Collieries' Staff Association, West Australian Branch, 
Union of Workers, Collie" under the Industrial 
Relations Act 1979 for an alteration to rule 3 — 
Constitution, of its registered rules. 

The organisation wishes to amend the rule in the 
following terms:— 

(i) In rule 3 after the words "typist receptionists, 
senior storemen" insert the words ", financial 
controllers, supply superintendents, MIS 
superintendents, training deputies, community 
relations officers, chief geologists". 

The rule would then read:— 
3.—Constitution. 

Qualification of Members — The Association 
shall consist of persons who are employed in or 
about coal mines, or by firms or companies whose 
principal business is the production and marketing 
of coal as under-managers, open-cut overseers, 
overmen, engineers in charge, electricians in charge, 
rope engineers, electrical foremen, assistant 
electricians in charge, engineers electricians in 
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charge, engineers in charge coal loading plant, con- 
structional overseers, coal loading plant overseers, 
surface foremen (in supervisory capacity not using 
tools of trade), accountants, accountants' chief 
clerks, senior clerks, colliery clerks, office clerks, 
junior clerks, cadets, store clerks, clerks in charge of 
bulk store, storemen, weighmen in charge of men, 
weigh clerks who are engaged in office work, traffic 
officers, mine surveyors, assistant mine surveyors, 
surveyors assistants other than labourers, time- 
keepers solely employed as such, screen overseers, 
screen and surface overseers, overseers of railway 
operations other than leading fettlers and gangers, 
load assessors, special constables, draughtsmen, 
tracers, coal cleaning plant overseers, motor patrol- 
men, caretakers, mine rescue corps instructors, 
plant instructor, chief mechanical engineer, chief 
electrical engineer, geologist, chief surveyor, 
maintenance superintendent, maintenance 
inspector, computer data processing supervisor, 
computer senior programmer, computer 
programmer and computer operator, junior trainees 
(that is juniors being trained and educated 
technically to take a managerial position or a 
position as a surveyor or a geologist or a mining, 
mechanical or electrical engineer), senior under- 
managers, shift managers, senior maintenance 
foremen, maintenance planning co-ordinators, 
maintenance planning officers, apprentice master- 
parts co-ordinators, supply controllers, assistant 
supply controllers, senior geologists, principal 
geologists, graduate geologists, project officers, 
senior mine surveyors, surveyors, chief 
accountants, assistant accountants, drill foremen, 
environmental officers, training safety co- 
ordinators, occupational health/safety officers, 
ventilation officers, training officers/plant 
instructors, personal officers, laboratory super- 
visors, systems analysts, delta controllers, senior 
secretaries, assistant surveyors, technical assistants, 
laboratory assistants, industrial nurses, coal quality 
controllers, employee relations officers, typist 
receptionists, senior storemen, financial controllers, 
supply superintendents, MIS superintendents, 
training deputies, community relations officers, 
chief geologists. 

This matter has been listed before the Full Bench on 1 
October 1987. 

A copy of the Rules of the organisation and the 
proposed alteration may be inspected at my office, 815 
Hay Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979 or any person who satisfies the Full 
Bench that he has a sufficient interest, or desires to 
object to the application may do so in accordance with 
Regulation 98 of the Industrial Relations Commission 
Regulations 1985. 

R.C. LOVEGROVE, 
Acting Deputy Registrar. 

No. 765 of 1987. 

NOTICE is given of an application by "The United 
Furniture Trades Industrial Union of Workers, WA" 
under the Industrial Relations Act 1979 for an alteration 
to rule 2 — Constitution, of its registered rules. 

The organisation wishes to amend the rule in the 
following terms:— 

(i) In subrule (a) of rule 2 delete the words "employed, 
or who are usually employed as follows:" after the words 
"qualified tradesman and apprentices" and insert the 
words "and other persons, males or females, tradesmen 
or not, qualified or not, employed or usually employed 
or desirous of being employed as follows:" in lieu 
thereof. 

(ii) In subrule (b) of rule 2 delete the full stop (.) at the 
end of the subrule and insert the following words ' 'and 
Assemblers of furniture of any description, Estimators 
of furniture of any description, Carpet and Linoleum 
Planners and Cutters and Measurers and Carpet Sewers 
and all Floorcovering Layers, Soft Furnishing Makers of 
all descriptions and including without limitation thereof 
Makers of Curtains, Drapes, Loose Covers, Bedspreads, 
Pelmets and Jabos, Iron Bedstead Makers, Metal 
Furniture Makers of all descriptions and including 
without limitation thereof Welders, Grinders, Operators 
of Bending Machines, Cutting Machines, Grinding 
Machines and Makers of Tubular Steel Furniture (except 
such persons employed as Chromium and/or Electro 
Platers and/or Polishers) and Designers of furniture of 
all descriptions" in lieu thereof. 

(iii) In subrule (c) of rule 2 delete the full stop (.) at the 
end of the subrule and insert the words "and without 
limiting the generality of the foregoing includes the 
programming and operating of computerised and 
numerically controlled machines and persons machining 
materials that are wood substitutes for the above 
employees" in lieu thereof. 

(iv) In subrule (0 of rule 2 after the words ' 'makers of 
plastic and/or similar furniture" insert the words "and 
including without limitation thereof Makers of 
Fibreglass furniture, Outdoor furniture of any 
description and includes Foam Rubber furniture 
makers". 

(v) In subrule (g) of rule 2 after the words "Outdoor 
Hands employed in measuring and" insert the words 
"/or manufacturing and/or". 

(vi) Delete subrule (g) of rule 2 and insert in a new 
subrule (g) as follows:— 

(g) Carpet and Linoleum Planners and all Floor 
Covering Layers, Outdoor Hands employed in 
measuring and/or manufacturing and/or fixing 
furnishings of any description and including 
without limitation thereof, the manufacture and 
installation of blinds, awnings, curtains and drapes 
and the tracks to which the forementioned are to be 
attached and shall include canvas blind cutting and 
or making and or fixing and Venetian Blind Makers 
and or Fixers, Wire Blind Makers and or Fixers, 
Packers of Furniture, Pictures, Carpets, Drapings, 
Plate and Sheet Glass in warehouses, shops, 
factories or stores. 

(vii) In subrule (i) of rule 2 insert the words "Males 
or" before the words "Females wheresoever employed" 
and insert the words "and upholstery machinists, 
upholstery cutters and semi-skilled operatives of all 
descriptions involved in the manufacture of upholstery 
and including the making of cushions" after the words 
"cane, pith and wicker work". 

In so far as is material the rule would then read:— 
2.—Constitution. 

(a) The Union shall consist of an unlimited number of 
qualified tradesmen and apprentices and other persons, 
males or females, tradesmen or not, qualified or not, 
employed or usually employed or desirous of being 
employed as follows: Piano and/or Piano Players 
Makers, Repairers and Tuners, Organ Makers and/or 
Repairers, Makers and/or Repairers, of Gramophones, 
and all other musical instruments of which wood forms a 
part. 

(b) Clock Case Makers and/or Repairers of which 
wood forms a part, Makers of Sewing Machine Stands of 
wood, Makers of Wireless Instrument Cases or Cabinets 
of wood, Billiard Table Makers and Fitters, Wood 
Mantelpiece Makers, Overmantel Makers, Cabinet 
Makers, Chair Makers, Couch Makers, Veneer Makers 
in Furniture Factories, Wood Turners, Wood Carvers, 
Upholsterers (including Upholsterers of Tubular Steel 
Furniture), Bedding Makers, Wire Mattress Makers, 
Picture Frame Makers, Bamboo, Pith Cane and Wicker 
Workers, Baby Carriage Makers, French Polishers, 
Enamellers of Furniture and Spraying Machine 
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Operators engaged in the manufacture and/or repair of 
furniture and Assemblers of furniture of any description, 
Estimators of furniture of any description, Carpet and 
Linoleum Planners and Cutters and Measurers and 
Carpet Sewers and all Floorcovering Layers, Soft 
Furnishing Makers of all descriptions and including 
without limitation thereof Makers of Curtains, Drapes, 
Loose Covers, Bedspreads, Pelmets and Jabos, Iron 
Bedstead Makers, Metal Furniture Makers of all 
descriptions and including without limitation thereof 
Welders, Grinders, Operators of Bending Machines, 
Cutting Machines, Grinding Machines and Makers of 
Tubular Steel Furniture (except such persons employed 
as Chromium and/or Electro Platers and/or Polishers) 
and Designers of furniture of all descriptions. 

(c) All Woodworking Machinists employed in pre- 
paring and/or handling material for the above employees 
and without limiting the generality of the foregoing 
includes the programming and operating of 
computerised and numerically controlled machines and 
persons machining materials that are wood substitutes 
for the above employees. 

(d) . . . 
(e) . . . 
(f) In addition to the aforementioned workers, the 

Union shall also consist of an unlimited number of 
persons employed, or usually employed as follows: 
Coffin Makers, Iron Bedstead Makers employed in 
Furniture or Bedding factories, Makers of Plastic and/or 
similar furniture and including without limitation 
thereof Makers of Fibreglass furniture, Outdoor 
furniture of any description and includes Foam Rubber 
furniture makers and makes of Tubular Steel furniture 
(except such persons employed as Chromium and/or 
Electro Platers and/or Polishers). 

(g) Carpet and Linoleum Planners and all Floor 
Covering Layers, Outdoor Hands employed in 
measuring and/or manufacturing and/or fixing 
furnishings of any description and including without 
limitation thereof, the manufacture and installation of 
blinds, awnings, curtains and drapes and the tracks to 
which the forementioned are to be attached and shall 
include canvas blind cutting and or making and or fixing 
and Venetian Blind Makers and or Fixers, Wire Blind 
Makers and or Fixers, Packers of Furniture, Pictures, 
Carpets, Drapings, Plate and Sheet Glass in warehouses, 
shops, factories or stores. 

(h) . . . 
(i) Males or Females wheresoever employed in the 

manufacture of upholstery, carpets, drapings, furnishing 
of all descriptions, pianos, mattresses, Venetian blinds, 
wire blinds, mantelpieces, billiard tables, overmantels, 
beddings, picture frames, bamboo, cane, pith and wicker 
work, and upholstery machinists, upholstery cutters and 
semi-skilled operatives of all descriptions involved in the 
manufacture of upholstery and including the making of 
cushions, together with such other persons, whether 
employees engaged in the industry or not who have been 
appointed officers of the Union. 

G) • ■ • 
(k) . . . 
This matter has been listed before the Full Bench on 29 

September 1987. 
A copy of the Rules of the organisation and the 

proposed alteration may be inspected at my office, 815 
Hay Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979 or any person who satisfies the Full 
Bench that he has a sufficient interest, or desires to 
object to the application may do so in accordance with 
Regulation 98 of the Industrial Relations Commission 
Regulations 1985. 

R. LOVEGROVE, 
Acting Deputy Registrar. 

No. 840 of 1987. 

NOTICE is hereby given of an application by the 
Merchant Service Guild of Australia, Western 
Australian Branch, Union of Workers under the 
Industrial Relations Act 1979, for an alteration to rule 3 
— Membership Qualifications of its registered rules. 

The organisation wishes to delete existing rule 3 — 
Membership Qualifications and insert in lieu thereof the 
following new rule:'— 

3.—Membership Qualifications. 
Members of the Mercantile Marine and dependent 

services possessed of certificates of competency issued or 
recognised by the Commonwealth of Australia, or any 
State thereof, the Board of Trade, or by any British 
possession or dependency, or possessed of any qualifica- 
tions entitling him to undertake any duty connected with 
the navigation of vessels, may be elected as members. 
Marine Engineers (so engaged), including Third Class 
and Port Engineers and Marine Engine Drivers, may be 
admitted to membership provided that this Rule as to 
Engineers shall only apply in cases where such Engineer 
is not eligible for membership in or has been rejected by 
the Australian Institute of Marine and Power Engineers. 

This Rule as to eligibility of Engineers shall include 
Engineers upon vessels owned by the Government, but 
Engineers who have become Shipowners, Superinten- 
dents, or who are otherwise acting in the interest of 
employers, shall be strictly debarred from membership. 
Apprentices who are bound by indenture for sea service 
to a Shipowner or Master (other than Engineer 
Apprentices) and Cadets may be admitted to member- 
ship but shall not be entitled to be nominated for or hold 
office or cast a vote in connection with the affairs of the 
Guild during their apprenticeship or cadetship as the case 
may be. Together with any other persons employed in the 
industry of Shipping and Marine or not who have been or 
are hereafter elected as Officers of the Guild and 
admitted as members thereof. 

This matter has been listed for hearing before the Full 
Bench on 6 October 1987. 

A copy of the rules of the organisation and the 
proposed alteration may be inspected at my office, 815 
Hay Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979, or any person who satisfies the Full 
Bench that he has a sufficient interest, or desires to 
object to the application may do so in accordance with 
Regulation 98 of the Industrial Relations Commission 
Regulations 1985. 

Dated at Perth this 28th day of July 1987. 

R.C. LOVEGROVE, 
[L.S.] Acting Deputy Registrar. 



PUBLISHED BY AUTHORITY 

Sub-Part 3 WEDNESDAY, 23rd SEPTEMBER, 1987 Vol. 67—Part 2 

THE mode of citation of this volume of the Western Australian Industrial Gazette will be as follows:- 
(1987) 67 W.A.I.G. 

CUMULATIVE CONTENTS AND DIGEST APPEAR AT THE END OF THIS PUBLICATION 

INDUSTRIAL APPEAL COURT — 

Appeal against decision of 
Commission in Court Session — 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Heard: 3 August 1987. 
Delivered: 18 August 1987. 

Coram: Kennedy J. (Deputy Presiding Judge), 
Olney and Rowland JJ. 
Appeal No. 5 of 1987. 

Between State School Teachers' Union of Western 
Australia (Inc), Appellant and the Minister for 
Education, Respondent. 

Ms C.L. Tan (instructed by Messrs Dwyer Durack) 
appeared for the appellant. 

Mr R.E. Cock (instructed by the State Crown 
Solicitor) appeared for the respondent. 

Case cited: 
Bellamy v. The Public Service Board (1986) 66 WAIG 

1579. 

Judgment of the Court. 
By a notice of application filed with the Industrial 
Relations Commission on 13 June 1986, the respondent 
applied to the Government School Teachers Tribunal for 
the cancellation of the Teachers Accommodation 
Allowance Award 1982. That award provides for an 
accommodation allowance to be paid to teachers 
occupying residential accommodation, as set therein. 

The grounds upon which the application was made 
were expressed to be: 

The applicant seeks the cancellation of the 
Teachers Accommodation Allowance Award 1982 
on the grounds that such Award was intended to 
limit the extent to which rents applicable to teachers 
in Government housing could increase, pending the 
finalisation of the Government's standardisation of 
rent policy. 

In view of the Government's policy to achieve a 
standardisation of rents to the level paid for 
Homeswest rental properties for all Government 
employees it is now inappropriate to retain an award 
which effectively limits the amount of rent payable 
by teachers. 

The Government School Teachers Tribunal resolved 
to refer the matter to the Commission in Court Session 
for hearing and determination by the Commission in 
Court Session. In doing so, the Tribunal purported to act 
under what was considered to be a power conferred upon 
it by section 27 (1) (t) of the Industrial Relations Act 
1979. It is accepted that the Chief Commissioner must 
have consented to the reference. 

The matter came on for hearing before the Commis- 
sion in Court Session on 2 June 1987, when it was 
immediately submitted on behalf of the appellant that 
the Commission in Court Session had no jurisdiction to 
deal with the matter. After argument, but without 
providing any detailed reasons of its own, the Commis- 
sion determined that it had justification "for the reasons 
substantially advanced by" counsel for the respondent. 

The appellant now appeals against that finding, upon 
the grounds that the Commission in Court Session had 
no jurisdiction to hear and determine the application, 
that the Government School Teachers Tribunal had 
exclusive jurisdiction to hear and determine the applica- 
tion, and that the Government School Teachers Tribunal 
had no power to refer the application to the Commission 
in Court Session for hearing and determination. 

The Government School Teachers Tribunal is a 
constituent authority under Part IIA of the Industrial 
Relations Act. It was established in 1984 "within and as 
part of the Commission" — section 74, inserted by No. 
94 of 1984. It consists of three members, of whom the 
Chairman is appointed by the Chief Commissioner from 
amongst the other Commissioners, one is a person 
nominated for appointment by the Minister for 
Education and appointed by the Governor and one is a 
person nominated for appointment by the appellant 
Union and appointed by the Governor. 

56221-1 
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Section 78 deals with the jurisdiction of the Tribunal. 
Subsection (1) of that section provides: 

Subject to Division 3 of Part II, the Tribunal has 
exclusive jurisdiction — 

(a) to enquire into and deal with — 
(i) any industrial matter relating to a 

teacher, a group of teachers or 
teachers generally; and 

(ii) any matter concerning the interpre- 
tation or application of any Act or 
regulation governing the service of 
a teacher, a group of teachers or 
teachers generally or concerning 
any inequity arising out of the 
application of any such Act or 
regulations; and 

(b) to hear and determine — 
(i) an appeal by a teacher against a 

recommendation of the Director- 
General recommending the promo- 
tion of a teacher to a new office or 
vacancy in the teaching staff of the 
Department; 

(ii) an appeal by a teacher against a 
decision of the Director-General in 
relation to the salary fixed with 
respect to the teacher at the time of 
his appointment to the 
Department; 

(iii) an appeal by a teacher against any 
punishment for alleged misconduct 
imposed on him under the Educa- 
tion Act 1928 other than a punish- 
ment that is a reprimand or a fine 
that does not exceed $50.00; 

(iv) an appeal by a teacher against the 
amount of the rent of a house, 
being a house that was completed 
and ready for occupation prior to 1 
January 1946, that is provided for 
his use by the Department and that 
is valued or revalued pursuant to 
the regulations made under the 
Education Act 1928. 

The term "industrial matter", in relation to a person 
who is a teacher as defined in section 73A and who is 
employed under the Education Act 1928, is defined by 
section 7 of the Act to mean, inter alia, allowances for 
disabilities and reimbursement of expenses, and circum- 
stances in which allowances are to be payable. The only 
jurisdiction conferred upon the Tribunal is the exclusive 
jurisdiction conferred by section 78 of the Act. 

Division 3 of Part II of the Act, referred to at the 
commencement of section 78 (1), relates to orders 
applying generally to employees throughout the State 
and is of no present relevance. 

It was argued for the respondent that the jurisdiction 
of the Commission in Court Session to deal with the 
matter was derived from the provisions of section SOB 
(1), which attracts the powers conferred upon the 
Commission by section 27. Section SOB (1) provides: 

Subject to this Division, the provisions of 
Division 2 of Part II that apply to and in relation to 
the exercise of the jurisdiction under this Act of the 
Commission constituted by a Commissioner shall 
apply, with such modifications as are prescribed and 
such other modifications as may be necessary or 
appropriate, to the exercise by the Tribunal of its 
jurisdiction under this Act. 

Section 27 (1) (t) empowers the Commission, except as 
otherwise provided in the Act, in relation to any matter 
before it, with the consent of the Chief Commissioner, to 
refer the matter or any part thereof to the Commission in 
Court Session for hearing and determination by the 
Commission in Court Session. 

It is significant that section SOB (1) commences with 
the words "Subject to this Division", the Division, of 
course, conferring exclusive jurisdiction upon the 
Tribunal. Nor is it without significance that section 27 (1) 
itself commences with the words "Except as otherwise 
provided in this Act". 

It would not, in our opinion, be an exercise by the 
Tribunal of its jurisdiction under section SOB (1), a 
jurisdiction which is exclusive under the Act, to refer any 
matter properly before it to the Commission in Court 
Session for hearing and determination, the Commission 
in Court Session not otherwise having jurisdiction in the 
matter. If it were able to do so, the end result would be an 
order of the Commission in Court Session, and not an 
order of the body which is granted exclusive jurisdiction 
with respect to the matter. Furthermore, as Olney J. 
pointed out in the course of argument, the decision 
would be that of a body which does not include, as must 
the Tribunal, nominees of the Minister for Education on 
the one hand and of the Union on the other. That might 
not be thought to be within the policy which led to the 
creation of the Tribunal in its present form. 

There is an additional argument raised by Ms Tan 
which strongly reinforces the appellant's case. In the 
Consolidated Act, reprinted as at 12 May 1985, section 
22A, an interpretation provision, appears at the end of 
Division 1 of Part II. That in itself is unusual, because in 
each of the other Divisions, each interpretation section 
for the purposes of a particular Division appears, with 
only one exception, and then for a reason which is 
obvious, as the first section in the Division. 

Section 22A provides: 
In this Division — 
"Commission" means the Commission consti- 

tuted otherwise than as a constituent authority. 
"Industrial matter" does not include a matter in 

respect of which, subject to Division 3 of this Part, a 
constituent authority has exclusive jurisdiction 
under this Act. 

The special definition of "Commission" does not 
serve any useful purpose in Division 1 of Part II, whilst 
the term "industrial matter" is not employed anywhere 
in that Division. 

When reference is made to section 14 of Act No. 94 of 
1984, which inserted section 22A, it is found that the new 
section was to be inserted "(b)efore section 23" — cf 
section 33, which inserted section 51A "(a)fter section 
51" and see also sections 52,63. It was not provided that 
section 22A should be inserted "after section 22". The 
reason for this becomes apparent, because the heading, 
"Division 2 — General Jurisdiction and Powers of the 
Commission", previously appeared between sections 22 
and 23. The conclusion appears to us to be inescapable 
that section 22A was intended to be in Division 2, after 
the heading and not in Division 1, before the heading. 
This being so, it reinforces the marking off of the 
exclusive jurisdiction of the Tribunal, into which the 
present application falls, from the general jurisdiction of 
the Commission. 

In our opinion, the Commission in Court Session erred 
in holding that it had jurisdiction. We would therefore 
allow the appeal and remit the matter to the Government 
School Teachers' Tribunal for further hearing and deter- 
mination according to law. 

Appeal No. 5 of 1987. 

In the matter of an appeal against the whole of the 
decision of the Commission in Court Session of the 
Western Australian Industrial Relations Commis- 
sion dated 2 June 1987, given in matter No. T5 of 
1986 between the State School Teachers' Union of 
Western Australia (Inc), Appellant and Minister for 
Education, Respondent. 
Before Mr Justice Kennedy (Presiding Judge), 

Mr Justice Olney, 
and Mr Justice Rowland. 
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Order. 
HAVING heard Ms C.L. Tan (of Counsel) for the 
Appellant and Mr R.E. Cock (of Counsel) for the 
Respondent in the appeal herein from the decision of the 
Commission in Court Session of the Western Australian 
Industrial Relations Commission given on 2 June 1987 in 
matter No. T5 of 1986, this court doth order that: 

1. The Appeal be allowed. 
2. The finding of the Commission in Court 

Session of the Western Australian Industrial 
Relations Commission made on the 2nd day of June 
1987 in matter No. T5 of 1986 be set aside. 

3. The matter be remitted to the Government 
School Teachers' Tribunal for further hearing and 
determination according to law. 

4. The Respondent pay the Appellant costs as 
agreed the sum of $44.30. 

[L.S.] Clerk of the Court. 

FULL BENCH — 
Appeals against decision 

of Commission — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — Appeal to Full Bench. 

Western Australian Government Railways Commission 
and 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth. 

No. 399 of 1987. 

NO AWARD. 
Electrical Tradesmen WA Government 

Railways Commission 

BEFORE THE FULL BENCH 
His Honour the President D.J. O'Dea, 

Commissioner G.J. Martin, 
and Commissioner J.F. Gregor. 

Perth 6th day of July 1987 

Appeal — Practice and procedure — Argued non- 
compliance with Act provisions section 32 (4) — 
Appeal upheld — Commissioner erred by issuing 
order pursuant to section 32 (3) (c) and by failing to 
preface decision with a preamble. 

Reasons for Decision. 
THE PRESIDENT: Our decision in this matter is 
unanimous. This appeal is against a decision of the 
Commission constituted by Commissioner O.K. Salmon 
who made an order providing inter alia:— 

1. That wage rates prescribed for new classifica- 
tions of employees in the Railway Employees' 
Award in Application 1033 of 1982 shall be paid 
from the beginning of the first pay period 
commencing on or after the 1st day of December 
1986; . . . 

and 
2. (1) That with respect to union business in 

connection with Application No. 1033 of 1982, the 
West Australian Government Railways Commission 
(hereinafter referred to as employer) shall grant paid 
leave during ordinary working hours to an 
employee — 

(i) who is required to give evidence before any 
Industrial Tribunal; 

(ii) who as a union nominated representative 
of the employees is required to attend 
negotiations and or conferences between 
the union and the employer; 

(iii) when prior agreement between the union 
and the employer has been reached for the 
employee to attend official union meetings 
preliminary to negotiations or industrial 
hearings. 

The order was dated 20 March 1987 and the first thing 
to be said about it is that it is not prefaced by a preamble 
in writing setting out the circumstances which led to the 
making of that order, as is required by section 32 (4) (b) 
of the Industrial Relations Act 1979, and the employer 
asserts in ground 1 of the appeal that in failing to preface 
the order with a preamble the Commission erred in law. 

The second observation is that the circumstances 
which led to the making of the order appear sufficiently 
from reasons for decision of the learned Commissioner 
published at the same time as the order was made, and if 
that be regarded as a sufficient preamble for the purposes 
of section 32 (4) (b) then the employer asserts in ground 2 
that the Commission erred:— 

(a) in law in that the order was finally deter- 
minative of one of the "matters" that was before 
the Commission and accordingly as such could not 
be made pursuant to the power under section 32 (3) 
(c) of the Act; 

(b) in fact in that the order made will not and is 
not capable of preventing the deterioration of 
industrial relations in respect of the matter until 
conciliation or arbitration has resolved the matter; 

(c) in fact in that the order made will not and is 
not capable of enabling conciliation or arbitration 
to resolve the matter; and 

(d) in fact in that the order made will not and is 
not capable of encouraging the parties to exchange 
or divulge attitudes. 

The third matter to be noted is that in making the order 
the learned Commissioner purports to have acted 
pursuant to the powers conferred by section 32 (3) (c) of 
the Act and in the published reasons he expressed his 
opinion that he was so empowered as to both parts of the 
order, that relating to retrospective operation and paid 
union attendances, and that his reasons for decision 
satisfied the requirements of section 32 (4) (b). 

Finally the employer asserts in ground 3 that the 
Commission erred in law and in fact in making the order 
purporting to be under section 32 (3) (c) of the Act when 
the order was actually the result of arbitration of the 
matter. 

While relying upon the matters asserted in the grounds 
of appeal the employer's case, as it was put to us, is 
actually directed against the decision of the Commission 
to fix the first pay period commencing on or after the 1 st 
day of December 1986 as the date from which the 
employer will be required to pay any increase in wage 
rates which may be awarded as a result of negotiations 
which are still being conducted with the respondent, 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth. The order as a 
whole is impugned as an exercise beyond power, on the 
stated grounds, but what the employer really seeks is an 
opportunity to challenge on appeal as a matter of merit 
the decision going to retrospective operation. It was sub- 
mitted that the Full Bench should uphold the appeal and 
remit the matter to be further dealt with by the Commis- 
sion so that if it wishes to do so the employer is afforded 
an opportunity to test that decision upon appeal. 

The respondent opposes this appeal, it contends that 
section 32 (4) should not be construed as a mandatory 
requirement and in any event the published reasons for 
decision constitute a sufficient preamble for that 
purpose. The respondent recognised that the order gave 
effect to what was indeed an arbitrated decision 
regarding the retrospective operation of wage increases 
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which may be negotiated and it was acknowledged to be 
inappropriate to invoke the authority of the Commission 
under section 32 (3) (c), that notwithstanding however 
the respondent further contended that the order was the 
result of a valid exercise of jurisdiction within power. 

Because of what follows it is unnecessary to examine 
the interesting submission that accompanied the 
respondent's contention that section 32 (4) should not be 
construed as a mandatory requirement. We reject the 
contention, section 32 (4) requires firstly that a direction, 
order or declaration given or made orally be reduced to 
writing "as soon as is practicable" after it is given or 
made. Secondly each direction, order or declaration is to 
be prefaced by a preamble at the time it is made in writing 
or at the time it is reduced to writing. In our view it is 
plainly intended that a direction, order or declaration 
shall not be given or made under section 32 unless it 
contains an introductory explanation in writing of the 
circumstances which led to it being given or made. The 
purpose of this statutory requirement is to inform those 
who are directed or ordered as to the matters set out in 
section 32 (3) (c) and to permit an appeal from the same 
to be heard on the circumstances which are there set out. 
That is the nature of a preamble and its purpose is clear 
from section 49 (4) (a): [see also the former section 45 (3) 
Industrial Arbitration Act 1979, now repealed]. 

Turning to consider the second contention it should be 
noted that application 1033 of 1982 was brought by the 
respondent seeking variation of the Railway Employees' 
Award, an award which is binding upon the employer. 
The application sought to include in the award new 
definitions and classifications of electronics and instru- 
mentation tradesmen and consequential wage adjust- 
ments. It was lodged with the Commission on 23 
November 1982 but by 1 December 1986 it had made 
little progress and on that date the respondent filed 
amended schedules and applied for a conference 
pursuant to section 32 of the Act, a section which deals 
with the Commission's obligation to endeavour to 
resolve by conciliation any matter referred to it. Two 
conferences were held between the parties and of course 
they were represented before the learned Commissioner 
in the proceedings in the Commission on 20 March 1987. 
The circumstances which led to the making of the order 
are apparent from the published reasons and in the 
course of the proceedings on 20 March 1987 Salmon C. 
explained his approach as appears at page 2 of the 
transcript:— 

SALMON C.: I should say at this stage, Mr Benfell, 
that it became apparent to me at a conference called 
for the purpose of discussing some trouble in the 
railways due to the non-performance of work by 
electrical tradesmen that the question of retro- 
spectivity in connection with the claim, although not 
expressed as a part of a claim, can for all practical 
purposes be seen as a part of that claim. 

It was also made very apparent to me at the 
conferences — the first conference and also the 
second conference — that the parties could not 
agree on that matter and that there was no 
possibility of them agreeing because the Railways 
Commission has a policy on that matter which 
prevents them from reaching agreement. It was 
therefore necessary, in my opinion, to resolve that 
question by way of arbitration and since it is, as I 
have said, as much a part of the claim as the actual 
claim for wage rate increases, it ought to be dealt 
with formally and nothing prevents me from dealing 
with it in this way; so I thought the best thing to do 
would be to deal with it in this way and get that 
matter over and done with so that the parties may 
continue with their negotiations in the manner they 
have been able to so far. 

The other question, as I see it, is one which can be 
properly dealt with pursuant to section 32 (3). I will 
hear you as to the question of the issuance of an 

order or a direction in respect of the attendance of 
persons who may be required by the union to assist 
in the negotiation proceedings. 

Those proceedings and the conferences were con- 
ducted against a background of industrial action by 
members of the respondent which provided the impetus 
for the decision, at that point in time, to fix the operative 
date of wage increases that might result. The result was to 
decide finally as between the parties that issue which, 
although it was not specifically part of the claim, was 
inherent in the claim. The order which the learned 
Commissioner then determined to make gave effect in 
part to what he said was necessary, that is to resolve that 
question by arbitration. Whether the learned 
Commissioner's decision fell within the bounds of a 
sound discretion is not the matter raised on this appeal, 
but the final character of that determination is not what 
is contemplated by section 32 (3) (c), namely directions or 
orders made for the purpose of subsection (2) of section 
32 which provides:— 

In endeavouring to resolve an industrial matter by 
conciliation the Commission shall do all such things 
as appear to it to be right and proper to assist the 
parties to reach an agreement on terms for the 
resolution of the matter. 

As the Industrial Appeal Court as observed:— 
An order made pursuant to section 32 is not made 

as a final order in the sense that it finally adjusts the 
parties rights vis-a-vis each other, but is made to 
assist them to reach an agreement in the process of 
conciliation. 
(Robe River Iron Associates v. Amalgamated Metal 
Workers and Shipwrights Union and Others 66 

WAIG 1553 at 1561.) 
This appeal is less concerned with the validity of that 

part of the order in question relating to paid leave to 
employees with respect to union business in connection 
with application 1033 of 1982, though we venture to 
think it is of an interim nature and may fall within the 
power conferred by section 32 (3) (c). That is not the case 
with that part of the order which reflects the final deter- 
mination of a retrospective operative date for any wage 
increases which may be granted. That is not to say that 
the learned Commissioner was not empowered to deal 
with that matter by way of arbitration, as he chose to do, 
despite the fact that he claimed to be acting pursuant to 
section 32 (3) (a) sic and the order expressly issued 
pursuant to the powers conferred by section 32 (3) (c). 

In view of the foregoing we would uphold the appeal 
on the basis that the learned Commissioner erred as 
alleged in ground 3 in making the order purporting to be 
under section 32 (3) (c) when at least part of that order 
was actually the result of arbitration of the matter and, in 
any event, he erred in failing to meet the requirements of 
section 32 (4) (b) as alleged in ground 1. We think the 
course which is fair and reasonable in the circumstances 
is to suspend the operation of the decision which gave 
rise to the order and remit the case to the Commission to 
be further dealt with according to law so that the 
respective parts of the order may be formulated in accor- 
dance with the requirements of the Act in the light of 
these reasons. We think this is the fair and reasonable 
course because, although the present order will no longer 
operate, the Commission has indicated its intention that 
wage increases which are negotiated shall be paid from 
the beginning of the first pay period commencing on or 
after the 1st day of December 1986 and if an order is 
properly formulated as the finalisation of a division of 
application No. 1033 of 1982 made pursuant to section 
27 (s) of the Act, or as part of the Order to be made in the 
total determination of the application, the interests of 
the respondent are protected and if it desires to do so the 
appellant will be afforded an opportunity to test that 
determination on appeal. We earlier indicated our under- 
standing that the "defect" in relation to the second part 
of the order, dealing with paid leave for employees 
attending meetings, may be confined to the failure of the 
order to meet the requirements of section 32 (4) (b). 
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Accordingingly we propose that the appeal be upheld 
and that the Full Bench suspend the operation of the 
decision and remit the case to the Commission to be 
further dealt with according to law. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 399 of 1987. 

Between Western Australian Government Railways 
Commission, Appellant and Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.J. Martin, 
and Commissioner J.F. Gregor. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 28th day of May 1987 and having 
heard Mr G. Overman (of Counsel) on behalf of the 
appellant and Mr S.R. Edwards (of Counsel) and with 
him Mr D. Stone on behalf of the respondent and the 
Full Bench having reserved judgment on the matter and 
judgment being delivered on the 6th day of July 1987 
wherein the Full Bench unanimously found that the 
operation of the decision of the Commission should be 
suspended and gave reasons therefor, it is this day, the 
6th day of July 1987 ordered that:— 

1. The operation of the decision of Commissioner 
O.K. Salmon given on the 20th day of March 1987 in 
matter No. 1033 of 1982, be suspended; and 

2. The said matter Nod. 1033 of 1982 be remitted 
to Commissioner O.K. Salmon to be further dealt 
with according to law. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — appeal against decision of the Commission. 

Eric Hocks 
and 

Ken and Faye Davies trading as 
Kembla Built-in Furniture. 

No. 637 of 1987. 

NO AWARD. 
Production Planner Furniture Manufacturing 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Commissioner O.K. Salmon, 
and Commissioner S.A. Kennedy. 

Perth 28th day of August 1987. 

Termination of Employment — Unfair dismissal — 
Appeal on grounds that proceedings contrary to 
natural justice and merit — Authorities re natural 
justice and industrial tribunals — Appeal upheld on 
ground of natural justice — Remitted for further 
hearing and determination. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. It concerns an appeal by an employee 
whose employment with the respondent was terminated 
on 31 July 1986 and he brought a claim that he was 

unfairly dismissed from his employment and had not 
been allowed certain contractual benefits, and for other 
relief. The respondent contested the claim. The 
appellant, Mr Hocks, appeared in person when the claim 
was heard before the Commission, the respondent was 
represented by an agent. He began by outlining his case 
in the manner contemplated by regulation, then in 
response to a query raised by the agent of the respondent 
with the Commission as to whether Mr Hocks intended 
to lead evidence he was asked from the Bench, "Mr 
Hocks, do you intend to call any evidence?" Mr Hocks 
replied: "Just myself — that is all", by which we are told 
he intended to convey his intention to give formal 
evidence himself but this intention was evidently mis- 
understood by the Commission and, as appears from the 
transcript of proceedings, the agent for the respondent 
then proceeded to outline its case in answer and later it 
adduced evidence from one of the proprietors of the 
respondent firm. Proceedings had reached the point at 
which Mr Hocks was in the course of cross-examining 
that witness when, because of the time of day, the 
hearing was adjourned. It resumed on 10 April 1987, 
both parties being now represented, no further evidence 
was given but the hearing was adjourned into 
conference. Following that the matter stood over until 14 
May 1987, on that day over objection it was put to the 
Commission on behalf of Mr Hocks that by his reply to 
the Commission's question he gave notice that he had 
intended to give evidence and that he had not closed his 
case and now wished to give evidence. Application was 
then made for the appellant to be permitted to give 
evidence and to call evidence from his wife in support of 
his case. After hearing from the agent of the respondent, 
the Commission again adjourned the matter and entered 
into a conference with the agents of the parties. Upon 
resumption of proceedings the agent of the appellant 
advised the Commission of his instructions that the 
appellant desired that the matter proceed for a full 
hearing. The agent of the respondent advised the Com- 
mission that his client accepted what was recommended 
by the Commission in the conference, as to how the 
matter might be resolved, whereupon the Commission 
pronounced its decision that the termination of employ- 
ment of Mr Hocks was not unfair other than that there 
was no payment to him for a period of notice and that the 
matter would be determined by payment of a month's 
pay in lieu of notice and an order was made accordingly. 

The grounds of appeal against that decision are based 
on claims that the Commission failed to observe the rules 
of natural justice and did not give opportunity to the 
appellant to give evidence or call evidence in support of 
the claim. In addition there are other grounds going to 
the merit of the decision upon the facts. 

Although not bound by the rules of evidence it has 
been the constant practice of the Commission to adopt 
for convenience procedures in respect of the taking of 
evidence which are analogous to those in ordinary courts 
and regulation 77 reflects this practice. Although section 
26 of the Industrial Relations Act 1979 precludes 
technicalities and binding rules, its provisions have never 
been construed so as to exclude the requirement that the 
parties to proceedings must prove what needs to be 
proved by credible evidence. 

Natural justice is concerned with the opportunity to be 
heard and the rules have been held to have application in 
this jurisdiction. In Robe River Iron Associates v. 
Amalgamated Metal Workers and Shipwrights Union 
and Others 66 WAIG 1553, the view of the Western 
Australian Industrial Appeal Court was requested in the 
judgment of the President where at 1559 His Honour 
said: 

Now there can be no doubt that the principles of 
natural justice apply to the Commission exercising 
powers given to it by the Act. Indeed, section 26 (1) 
(a) of the Act requires the Commission to act 
according to equity and good conscience. What 
those principles are have been illustrated in many 
cases, which also demonstrates the variability in 
their application, ... "" ' 

/ 
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His Honour then referred to a number of authorities 
including re Ludeke; Ex Parte Customs Officers 
Association of Australia (1985) 59 ALJR 483, in which 
there were observations as to the application of the rules 
of natural justice to the jurisdiction of the Australian 
Conciliation and Arbitration Commission; per Gibbs 
C.J. at 486:— 

It is clear that notwithstanding the wide discretion 
in matters of procedure given to the Commission by 
section 40 (1) of the Act, the Commission is bound 
to observe the rules of natural justice: R v. 
Commonwealth Conciliation and Arbitration 
Commission; ex p Angliss Group (1969) 122 CLR 
546 at 5521 R v. Moore; ex p Victoria (1970) 140 
CLR 92 at 101 and 102; R v. Isaac; ex p State 
Electricity Commission (Vic) (1978) 140 CLR 615 at 
620. That means that a person whose rights will be 
directly affected by an order made by the 
Commission must be given a full and fair 
opportunity to be heard before the order is made. 

In that case the High Court was concerned with the 
question of discretionary power to allow an organisation 
to intervene in any matter, but as Deane J. said at 490:— 

The Commission's arbitration functions, whether 
under the general provisions of the Act or under the 
special provisions of that division, are ordinarily 
performed (as they are being performed here) in the 
course of proceedings inter partes, that is to say, 
between the parties to the industrial "dispute" or 
' 'matter". In hearing such proceedings the Commis- 
sion is bound to observe the rules of procedural 
fairness which are commonly referred to as the 
principles of natural justice: see R v. Common- 
wealth Conciliation and Arbitration Commission; 
ex p Angliss Group (1969) 122 CLR 546 at 552. 
While their precise content may vary according to 
circumstances of the particular case, those rules will 
ordinarily require the Commission to extend to the 
parties and to others who will be directly affected by 
its orders an adequate opportunity of being heard. 

The element of natural justice which arises for 
consideration in this case is that a person should have a 
reasonable opportunity of presenting a case, or as it has 
been put:— 

A person or body determining a justiciable 
controversy between the parties must give each 
party a fair opportunity to put his own case and to 
contradict any statement prejudicial to his view. 

Board of Education v. Rice (1911) AC 179. 
Haltsbury 's Laws of England Volume 1, 4th Edition at 

page 94 observes that:— 
Where there is an express or implied obligation to 

conduct an oral hearing, it is contrary to natural 
justice to fail to give a party an opportunity of being 
heard at all on a relevant issue, or to prevent him 
from calling evidence, or to preclude him or his 
advocate from addressing the Tribunal or making 
submissions. 

In R v. Birkenhead Justices: ex parte Fisher (1962) 2 
All ER 397 and R v. Gravesend Justices: ex parte Sheldon 
(1968) 3 All ER 466, there are examples of justices acting 
contrary to the principles of natural justice in proceeding 
to conviction without giving a defendant an opportunity 
to give evidence or call witnesses on his behalf, through 
misunderstanding as to his intention to call evidence. 
Such cases have given rise to warnings that difficulties 
may be avoided if, particularly with parties appearing in 
person, the Bench insists upon a plain answer to the 
question: "Are you calling evidence?". 

In the present case it appears that the appellant's 
response to the question was intended to indicate that he 
did intend to give evidence himself and regrettably his 
response was misunderstood. One would have thought 
that a person of the appellant's obvious achievements 
may have been sufficiently alert to speak up or take steps 
to clarify the point before the Commission called upon 
the respondent. However this did not occur and perhaps 

the appellant thought that there would come another 
opportunity at some other stage of the proceedings. 
Again, regrettably, when opportunity to give and call 
evidence was later sought on his behalf, in the face of 
opposition from the respondent, and without making a 
determination on the issues raised in that submission, 
namely, whether the appellant had closed his case and 
without affording him a further opportunity to be heard, 
the Commission proceeded to determine the matter 
before it and issued the decision which is the subject of 
appeal. In those circumstances we are obliged to find that 
there was a failure to observe the rules of natural justice. 
Whether a decision affected by a failure to observe the 
rules of natural justice is void or merely voidable and 
capable of being allowed to stand at the discretion of the 
Appeal Tribunal is a subject of conflicting judicial 
opinion, but here in this case there are practical reasons 
which favour the suspension of the operation of the 
decision and remission of the matter for further hearing 
and determination. That will permit the Commission, 
after affording the parties opportunity to put their 
respective cases and to contradict what may be pre- 
judicial to those cases, to arrange its own procedures so 
as to preserve what is possible of the evidence and 
matters already before it. The relief sought in the notice 
of appeal is for an order that the appellant be entitled to 
adduce evidence and as a consequence that the 
Commission's decision be set aside entirely or the issue of 
unfair dismissal be properly determined. In the course of 
the proceedings it was conceded on behalf of the 
appellant that if it were found that there had been a 
breach of the rules of natural justice, the proper course in 
upholding the appeal would be to submit the matter for 
further hearing and determination in accordance with 
that course which we have now proposed. In our view, 
the further matters which are referred to in the grounds 
of appeal may be or become issues for further hearing 
and determination by the Commission and it is inappro- 
priate in these proceedings to consider such matters 
further. Consequently, in deciding this appeal, we have 
ignored them. 

For the foregoing reasons we propose that the Full 
Bench by order suspend the operation of the decision and 
remit the case to the Commission for further hearing and 
determination. 

Appearances: 
Mr W.D. Claydon on behalf of the appellant. 
Mr J.N. Uphill on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49. 

Eric Hocks 
and 

Ken and Faye Davies trading as 
Kembla Built-in Furniture. 

No. 637 of 1987. 

NO AWARD. 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Commissioner O.K. Salmon, 
and Commissioner S.A. Kennedy. 

Perth 28th day of August 1987. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 30th day of July 1987, and having 
heard Mr W.D. Claydon on behalf of the appellant and 
Mr J.N. Uphill on behalf of the respondent and the Full 
Bench having reserved judgment on the matter and 
judgment being delivered on the 28th day of August 
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1987, wherein the Full Bench unanimously upheld the 
appeal and gave reasons therefor, it is this day, the 28th 
day of August 1987, ordered that:— 

1. The appeal be upheld; 
2. The operation of the decision of Senior 

Commissioner G.G. Halliwell dated the 25th day of 
May 1987, be suspended; and 

3. The matter be remitted to Senior 
Commissioner G.G. Halliwell for further hearing 
and determination. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — Appeal to Full Bench. 

Burswood Management Limited 
and 

Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, 

Union of Workers. 
No. 586 of 1987. 

NO AWARD. 
Croupier Liquor and Accommodation. 

BEFORE THE FULL BENCH 
His Honour the President D.J. O'Dea, 

Commissioner O.K. Salmon, 
and Commissioner J.F. Gregor. 

7th day of August 1987. 

Termination of employment — Unfair dismissal — 
Appeal — Misconduct — Skylarking — Severity of 
penalty harsh and unreasonable — Order for 
compensation upheld — Appeal dismissed. 

Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This is an appeal against a decision of the 
Commission comprised of an order dated 6 May 1987 by 
which the appellant, which conducts a casino under the 
name Burswood Island Resort (Burswood Management 
Limited), was required to pay to a former croupier, 
Tracey Kaye Witcomb, a sum of $4 (DO as compensation 
following her summary dismissal. 

The employee was dismissed as a result of an incident 
which occurred at the casino in the early hours of 14 
December 1986 involving conduct which the appellant 
regarded as contrary to the degree of fidelity and honesty 
required of an employee as part of the conditions of 
employment. The Federated Liquor and Allied 
Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers claimed that the 
conduct of the employee did not amount to misconduct 
justifying instant dismissal and the termination of her 
contract was unfair, as a result it sought reinstatement 
without loss of entitlements. The Commission was of the 
opinion that there was misconduct which amounted to 
unseemly behaviour in plucking a wad of notes from the 
pocket of a patron and allowing some of the money to be 
removed from his control, but was eventually returned to 
him in full. It was found that the employer was entitled to 
take a serious view of such conduct but that it did not 
amount to misconduct so as to attract the penalty of 
dismissal. Accordingly, it was held that the appellant had 
acted unfairly in dismissing Ms Witcomb and in normal 
circumstances an order for her re-employment would 
have been made but, for reasons beyond the Commis- 
sion's control, it was not a practical order in the circum- 
stances and as an alternative an amount of compensation 

of $4 000 was fixed having regard to the time Ms 
Witcomb was likely to remain unemployed and making 
allowance for the fact that she would probably have to 
travel interstate to re-establish herself in the vocation of 
croupier for which she had been trained. 

This appeal is upon the following grounds:— 
1. Given the evidence before him as to the nature 

and terms of the contract of employment, including 
those terms contained in Exhibit Wl, the 
Commissioner erred in concluding that the conduct 
of the employee was not conduct which warranted 
summary dismissal. 

2. Given the nature of the conduct giving rise to 
the dismissal, and further having regard to the terms 
of the contract in respect of required notice periods 
and other relevant matters, the Commissioner erred 
in concluding that the dismissal was unfair. 

3. The Commissioner erred in law by prescribing 
compensation for factors which were beyond his 
jurisdiction, pursuant to section 23 of the Act, to 
award. 

Ground 2 is subsidiary to the other grounds and, in our 
view, it ought not to be sustained. It rests upon an 
assertion that even if the conduct was not of such gravity 
as to warrant summary dismissal, it was open to the 
Commission to find that the appellant was entitled to 
determine the contract of employment by notice. We 
consider that the plain task of the Commission at first 
instance was to assess the industrial fairness of the 
appellant's decision to dismiss its employee summarily 
on the grounds of her alleged misconduct and the whole 
of the enquiry before the Commission was directed to 
this end. The appellant had to concede as much and it 
was with some diffidence that it sought to argue in 
support of ground 2. It was not suggested that the facts 
supported any other conclusion than misconduct or that 
anything other than summary dismissal was justified. 
The Commission decided that summary dismissal was 
not warranted and having determined that it was a harsh 
and unreasonable exercise of the employer's prerogative 
it became a matter of discretionary judgment whether to 
intervene to grant relief. The FuE Bench as a tribunal of 
review is confined to the evidence and matters raised in 
the proceedings before the Commission and we see no 
reason to consider whether the employer had ground for 
termination by giving notice as required in accordance 
with the contract of employment when, in fact, the 
inquiry before the Commission at first instance dealt 
with a matter of summary dismissal by the employer 
because of its belief that on any view the conduct of the 
employee indicated that she was not a suitable person to 
continue in employment as a croupier. Clearly the 
Commission concentrated on the question whether the 
conduct of the employee constituted a sufficiently funda- 
mental breach of the rules and regulations to warrant 
instant dismissal and it is in that context which we 
propose to consider the decision under appeal. 

We now turn to consider the matters raised under 
ground 1, in the light of evidence elicited before the 
Commission and having regard for the terms and 
conditions of employment as set out in a printed 
handbook which is given to each employee and requires 
compliance with specified rules and regulations under 
pain of possible dismissal without notice. The rules and 
regulations require also a high degree of honesty and the 
avoidance of any suspicion of fraud or dishonesty, 
amongst those prohibitions said to have application to 
the particular case are:— 

8. Conduct Prejudicial to the Name of the 
Company 

11. Acceptance of gratuities by Gaming Staff 

14. Failure to carry out reasonable instructions 



1530 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. (1987) 67 W.A.I.G. 

Evidence was given on behalf of the employer by a 
number of other employees including a cleaner who was 
in company with another cleaner at the time and 
observed events involving Ms Witcomb, which events 
occurred in the Winners' Circle Bar. The cleaners then 
reported what they had observed to their superiors and 
steps were taken which culminated in the dismissal of Ms 
Witcomb. Evidence was also given on behalf of the 
employer by the Security Shift Manager, the Resort Duty 
Manager and the Industrial Labour Relations Manager. 
Ms Witcomb gave her own version of events. On a fair 
assessment of the evidence the relevant facts may be 
summarised as follows. Ms Witcomb worked as a 
croupier on 13 December doing night shift which con- 
cluded at 4.00 a.m. on 14 December, she then went to the 
Winners' Circle Bar in order to wait for a friend and co- 
worker, Verna Ladlow, who was due to finish work at 
6.00 a.m. and intended to drive Ms Witcomb home. Ms 
Witcomb had changed from her uniform into street 
clothes. It was permissible for employees off duty to use 
that particular bar and there were numerous employees 
and patrons there at the relevant time. She was acquaint- 
ed with one of the patrons, a man whom she knew as 
Rob. He was sitting at the bar and she approached him 
and asked him how he was doing. To which enquiry he 
replied he had just won $1 000. She said, in jest, "Great, 
you can buy us a bottle of champagne." We interpolate 
that the Commission below considered this evidence in 
relation to the general requirement against acceptance of 
gratuities by gaming staff, it was treated as a trivial 
matter and disregarded and in our opinion rightly so. To 
return to the evidence. Ms Witcomb saw that the patron 
Rob had money which she described as being in his 
pocket and she asked if that was the winnings to which he 
answered affirmatively, and she then pulled the money 
out of his pocket. He made no protest and she started to 
count it holding up the bank notes which were $100 bills 
and flicking through them. She said that at this time she 
saw Verna Ladlow walk into the bar. Verna was walking 
towards her and she took some steps towards Verna and 
held up the money saying: "Look, $1 000 we could buy a 
lot of drinks with this." According to Ms Witcomb 
Verna at that point snatched the money out of her hands 
and she snatched it back and returned to Rob and 
counted the money believing, mistakenly as it turned out, 
that it still totalled $1 000, she then rolled the notes up 
and put them back in Rob's pocket. She concedes that 
she must have miscounted the money. Rob said: 
"Thanks", he was not annoyed; he treated the matter as 
a joke. It transpired that the cleaners had observed these 
events, or events which were substantially as described, 
and subsequently they observed Verna in the toilet 
assisting another woman who was being ill and she, 
Verna, was overheard to say that she had placed money 
in her bra. The cleaners obviously formed the impression 
that the two women were implicated in taking from the 
patron the money that Verna said she had in her bra and 
they dutifully reported to their superiors the matters 
which they had observed. Mrs Hobbs was the cleaner 
who gave evidence and she said at first that she thought 
she had heard Ms Witcomb say to Verna at the time 
words to the effect: "I've got it let's go". Later she 
agreed that there was a good deal of noise coming from 
the bar and it was such as to prevent her hearing anything 
which might have been said. Clearly the Commission had 
got a different impression and we think correctly so, that 
is that Ms Witcomb knew nothing of the $200 which 
Verna evidently retained from the money she took from 
Ms Witcomb before it was retrieved. We consider that 
the evidence of her subsequent conduct bears this out. 
She stayed in the bar with friends when Verna went into 
the toilet and she, that is Ms Witcomb, later returned to 
say goodbye to Rob as she and Verna were preparing to 
leave. He then informed her that he had been 
approached by a man (who turned out to be the Security 
Shift Manager) who he said had told him that Ms 
Witcomb's friend (Verna) had $200 belonging to him. 
Ms Witcomb then and there walked over to Verna and 
asked: "Do you have any money of Rob's?" Verna said 

"Yes", and pulled some money (presumably $200) out 
of her bra. Ms Witcomb returned the money to Rob and 
said: "I'm sorry, I didn't know she had it." Rob was not 
annoyed, he laughed and said to her: "Don't worry 
about it, I'm not." Ms Witcomb swore she did not know 
Verna had the money. 

Both women left the premises and returned later that 
day to begin work. They were then interrogated about 
the incident, Ms Witcomb's explanation was that it was a 
bad joke that went wrong. Both women were subse- 
quently suspended during enquiries and later summarily 
dismissed. 

The Commission properly recognised the need for a 
high standard of conduct on the part of staff in such an 
organisation and recognised that heavy penalties were 
warranted particularly in cases of manifest dishonesty. 
But accepting in substance Ms Witcomb's version of the 
evidence the misconduct was considered to be insuffi- 
cient to warrant summary dismissal. We are unable to 
disagree with the Commission's assessment of the facts. 
The employer may have suspected that Ms Witcomb was 
implicated in an attempt by the other employee to steal 
the money that she at first retained but the evidence 
taken as a whole does not support any fraudulent or 
dishonest action on Ms Witcomb's part. Upon the facts, 
it is clear that the event occurred outside working hours 
at a place where she was entitled to be and it was a single 
instance of foolish or ill-advised behaviour with a patron 
whom she knew and who, no doubt fortunately for her, 
had no complaint to make about her conduct. It was not 
inappropriate to describe the incident as she herself did, a 
bad joke that went wrong, fortunately the incident itself, 
so far as it concerned Ms Witcomb did no noticeable 
harm to the favourable public image which the employer 
was anxious to maintain. 

The judgment of the Commission that the appellant 
employer had on this occasion exercised its prerogative 
of dismissal unfairly was based upon the Commission's 
application of the usual test as to whether there was a 
deliberate flouting of the essential contractual conditions 
[see Laws v. London Chronicle (1959) 2 All ER 285]. 
Express reference was made to the following passage 
from G.J. Coles & Co Ltd v. Howett (47 SAIR 278 at 
286):— 

... in the instant case we are concerned with a 
single instance of unpremeditated, foolish or ill 
advised behaviour amounting to some degree of 
misconduct — whether gross or otherwise. It 
involved minimal adverse consequencies to the 
employer and was a lapse on the part of an employee 
of long standing with an apparently previously 
unblemished record. 

That was seen to parallel the present facts and again 
the Commission referred to a passage which included the 
following from page 287:— 

. . . nor can it realistically be said that the 
respondent's conduct, taken in context, was such as 
irretrievably to strike at an essential element in the 
contract of service so as to render its continuance 
impracticable. 

So in the case of Ms Witcomb's behaviour the 
Commission failed to find a wilful or deliberate flouting 
of the rules and though it was misconduct it did not 
warrant summary dismissal and was therefore unfair. 
The conclusion we think was fairly open. 

We turn now to consider the final ground of appeal. 
The Commission considered it was unable to give effect 
by order to the specific relief claimed namely reinstate- 
ment without loss of entitlements, instead the usual 
practice of the Commission was adopted and an amount 
was fixed to compensate for the loss of the job and the 
prospect of having to go interstate in order to obtain 
employment with similar prospects elsewhere. The power 
to award compensation in such circumstances exists 
according to the most authoritative view at present (see 
Robe River Iron Associates v. Association of 
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Draughting, Suervisory and Technical Employees, West 
Australian Branch Appeal No. 202 of 1987 67 WAIG 
1104). In our view the decision to order compensation 
and the amount of any such payment are matters of 
discretionary judgment to be exercised according to 
equity, good conscience and the substantial merits of the 
case and we respectfully support the observations to this 
effect expressed in O'Dwyer v. Karratha Recreational 
Council 61 WAIG 850. According to submissions made 
on behalf of the appellant, the particular objection raised 
by ground 3 goes to the inclusion in the assessment of 
compensation of some unspecified figure to permit Ms 
Witcomb to pursue her career as a croupier interstate. 
We think it is necessary to note that the amount has been 
described as sufficient to allow her to travel to other 
Australian cities to at least attempt to re-establish herself 
in the vocation for which she has trained and in which she 
has enjoyed some success. While we reiterate that the 
amount of compensation is a matter of discretionary 
judgment we acknowledge that there are some guidelines 
by which the Commission may be assisted. We find it 
convenient to refer to observations made in relation to 
the determination of compensation under what is now 
section 961 of the Act to the effect that the primary rule is 
to ask what loss has been suffered by the employee as a 
consequence of his dismissal from employment and that 
the answer will vary according to the nature of the 
employment, the period for which he has been employed, 
the period for which the employment may reasonably be 
expected to continue and the length of time which may 
elapse before the employee obtains other employment, 
and again the nature of that other employment and any 
difference in the rate of pay which may be applicable 
before and after a dismissal. The amount to be awarded 
must not be arrived at arbitrarily but at the same time it 
may be necessary to adopt a fairly broad brush 
approach. We think in the present case that the Commis- 
sion did no more than recognise the unique difficulty for 
this employee to re-establish herself in a similar type of 
occupation when the former employer was the only one 
in the industry within the State. The amount of $4 000 is 
expressed to be the "total compensation" which the 
Commission deems in its discretion to be appropriate. 
We see no justification for treating that assessment as 
other than just and equitable in the particular circum- 
stances. For the foregoing reasons we would dismiss the 
appeal. 

Order accordingly. 

Appearances: 
Mr D.M. Jones on behalf of the appellant. 
Mr E.L. Fry on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — Appeal to Full Bench. 

Burswood Management Limited 
and 

Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, 

Union of Workers. 
No. 586 of 1987. 

NO AWARD. 

BEFORE THE FULL BENCH 
His Honour the President D.J. O'Dea, 

Commissioner O.K. Salmon, 
and Commissioner J.F. Gregor. 

7th day of August 1987. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 16th day of July 1987 and having heard 
Mr D.M. Jones on behalf of the appellant and Mr E.L. 

Fry on behalf of the respondent and the Full Bench 
having reserved judgment on the matter and judgment 
being delivered on the 7th day of August 1987 wherein 
the Full Bench unanimously dismissed the appeal and 
gave reasons therefor, it is this day, the 7th day of August 
1987 ordered that the appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

FULL BENCH — 
Proceedings for enforcement 

of Act — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 84A. 

Deputy Registrar (Robin Colbert Lovegrove) 
and 

Norma Miles of R.D. Miles & Co. 
No. 745 of 1987. 

BEFORE THE FULL BENCH ] 
His Honour the President D.J. O'Dea, 

Commissioner G.L. Fielding, / 
and Commissioner J.F. Gregory 

Perth 11 th day of August 1987. 

Failure to attend compulsory conference — facts con- 
ceded — obligation on party to attend — 
summonses to be obeyed — fine imposed. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: This is an application pursuant to 
section 84A of the Industrial Relations Act 1979 brought 
by the Deputy Registrar of the Commission against Mrs 
Norma Miles of R.D. Miles and Co. It seeks enforcement 
of a summons penalty in respect of the respondent's 
failure to comply with the terms of the summons directed 
to her pursuant to section 44 (3) of the Act. Section 44 (3) 
requires that any person summoned to a compulsory 
conference before the Commission shall, except for good 
cause, proof of which is on that person, attend at the 
conference at the time and place specified in the 
summons and continue attendance thereat as directed by 
the Commission. 

The facts are conceded and admit to failure on the part 
of the person summoned to attend the conference on that 
occasion. An explanation for that failure has been made. 
I do not wish to comment on that explanation in detail. It 
is obvious that the party concerned has a grievance that, 
in her own view, justified her failure to attend. 

On the other hand, the work of the Commission 
depends critically upon obedience to summonses and 
upon the successive conferences by which the 
Commission pursues its duty in respect of the settlement 
of industrial disputes. Pursuant to section 84A, failure to 
attend is met with penalty which is expressed as not 
exceeding $2 000 in the case of an employer. 

We have taken into account the matters that have been 
put to us by way of mitigation and we propose to impose 
a fine, in this case, of $250. That fine, in accordance with 
the section, I direct shall be paid to the Registrar of the 
Commission. 

This decision is the unanimous decision of the Full 
Bench. 

Order accordingly. 
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Appearances: 
Mr R.E. Cock (of Counsel) on behalf of the applicant. 
Mr P.V. Lansell (of Counsel) on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 84A. 

Deputy Registrar (Robin Colbert Lovegrove) 
and 

Norma Miles of R.D. Miles & Co. 
No. 745 of 1987. 

BEFORE THE FULL BENCH 
His Honour the President D.J. O'Dea, 

Commissioner G.L. Fielding, 
and Commissioner J.F. Gregor. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 11th day of August 1987 and having 
heard Mr R.E. Cock (of Counsel) on behalf of the appli- 
cant and Mr P.V. Lansell (of Counsel) on behalf of the 
respondent and the Full Bench having found the applica- 
tion established and the failure to attend when 
summoned pursuant to section 44 (1) of the Industrial 
Relations Act 1979 proved, it is this day, the 11th day of 
August 1987 ordered that:— 

1. A penalty of $250 be imposed on Norma Miles 
of R.D. Miles & Co; and 

2. The said penalty of $250 be payable by Norma 
Miles'of R.D. Miles & Co to the Registrar of the 
Western Australian Industrial Relations 
Commission. 

By the Full Bench. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 62. 

In the matter of an application by the West Australian 
Railways Officers Union for alteration of registered 
rules including rule 4 — Membership. 

No. 488 of 1987. 

BEFORE THE FULL BENCH 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner G.L. Fielding. 

Perth 28th day of July 1987. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 28th day of July 1987 and having heard 
Mr R.L. Robinson on behalf of the applicant, there 
being no party desiring to be heard in opposition thereto, 
and the Full Bench having considered and approved the 
application, it is this day, the 28th day of July 1987, 
ordered that the Registrar register an alteration to the 
rules of the applicant union as follows:— 

Rule 4 — Membership: Delete subrule (g) of this 
rule and insert in lieu:— 

(g) Any persons appointed from the Wages to 
the Salaried Staff shall produce a clearance 
from the other Union, and their contribu- 
tions to this Union shall commence from 
the date such clearance has been granted 
and application for membership lodged. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

(Sgd) D.J. O'DEA, 
[L.S.] President. 

FULL BENCH — 

Unions — application for 
alteration of rules — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 62. 

In the matter of an application by the Western Australian 
Railway Officers Union for alteration of registered 
rules including rule 4 — Membership. 

No. 488 of 1987. 

ACTING DEPUTY REGISTRAR R.C. LOVEGROVE. 
28th day of July 1987. - 

Decision. 
HAVING been directed by the Full Bench, I have this 
day registered an alteration to rule 4 — Membership of 
the registered rules of the applicant organisation, in 
terms of the schedule to the order as given on the 28th 
day of July 1987. 

R.C. LOVEGROVE, 
Acting Deputy Registrar. 

COMMISSION 
IN COURT SESSION — 

Matters dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — Variation of Award. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth 

and 
Hamersley Iron Pty Ltd. 

No. 350 of 1985. 

IRON ORE PRODUCTION AND PROCESSING 
(HAMERSLEY IRON PTY LTD) AWARD 

No. 6 of 1983. 
Tradespersons and Iron Ore 
Assistants 

BEFORE THE COMMISSION IN COURT SESSION 
Chief Commissioner B.J. Collier, 
Mr Commissioner G.J. Martin, 

and Mr Commissioner W.S. Coleman. 
2nd day of September 1987. 

Award variation — disability allowance for trades- 
persons and their assistants — arbitrated — 
application dismissed. 
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Reasons for Decision. 
THE CHIEF COMMISSIONER: This is the unanimous 
decision of the Commission in Court Session. 

The matter before the Commission in Court Session is 
a claim by the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth that the 
disability allowance paid to maintenance tradespersons 
and their assistants employed at the Dampier Power 
Station be increased to equate with that paid to trades- 
persons and their assistants employed on maintenance 
and repair work on diesel electric locomotive engines 
within the Rail Workshop (other than on work per- 
formed at a work bench). 

At our request Mr Commissioner Coleman conducted 
a hearing in Karratha and undertook inspections. He 
subsequently submitted a lengthy report which was made 
available to the parties and to those persons and bodies 
mentioned in section 50 (10) of the Act. As the claim 
could only be processed through the Anomalies and 
Inequities Principle of the Wage Principles the section 50 
parties gave covering approval for a departure from the 
usual procedural arrangements to enable it to be con- 
sidered by the Commission in Court Session. 

As the report of Mr Commissioner Coleman details 
the history of the matter and the evidence adduced, it is 
unnecessary for us to cover the same ground. It is 
sufficient to state that the advocates for both the 
applicant and the respondent generally accepted the 
authenticity of the report and simply emphasised those 
sections of it which supported their respective stances. 

We have considered all of the matters to which our 
attention has been drawn and, notwithstanding the fact 
that some 24 employees at the Dampier Power Station 
have felt for a long time that the disabilities they 
encounter are "equal to, if not in excess of, the general 
disabilities suffered by employees at the seven mile 
workshop" and are genuine in that belief, we have 
decided that the applicant has not discharged the onus of 
establishing his case. The application must therefore be 
refused. 

In his efforts to sustain the claim Mr Benfell drew the 
Commission's attention to comparisons in other iron ore 
mining companies and to the site allowance paid to 
employees of a contractor who were engaged on re- 
instrumentation work in 1984. However, none of these 
matters is relevant to a determination at this date of an 
appropriate allowance for actual disabilities 
encountered. 

Finally, the grievance felt by the men might well be 
exacerbated by the knowledge of another allowance 
which apparently is paid to certain trades assistants in the 
rail workshop. Whether there is justification for such 
payment is not a matter before the Commission. In any 
event it is not relevant to the matter before us. 

As the matter will be dismissed on merit there is no 
need to consider other hurdles which the Wage Fixing 
Principles present in considering this matter. 

Appearances: 
Mr L.J. Benfell on behalf of the applicant. 
Mr A.N. Cameron on behalf of the respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 350 of 1985. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
Hamersley Iron Pty Ltd, Respondent. 
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Order. 
HAVING heard Mr L.J. Benfell on behalf of the appli- 
cant and Mr A.N. Cameron on behalf of the respondent, 
the Commission in Court Session, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the application herein be dismissed. 

Dated at Perth this 2nd day of September 1987. 
By the Commission in Court Session. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 72 (1) of 1987. 

Between Hugin WA Pty Ltd, Appellant and Brian 
Parker, Respondent. 

Order. 
HAVING heard J.G. Staude (of Counsel) on behalf of 
the appellant and Mrs J.C. Bottrell (of Counsel) on 
behalf of the respondent, the Commission in Court 
Session, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the time in which Appeal No. 72 of 1987 was 
to be filed in the office of the Registrar of the 
Commission is hereby extended to the 23rd day of 
January 1987. 

By the Commission in Court Session. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

PRESIDENT — 
Unions — matters dealt with 

under section 66 — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 66 (2). 

Walter Silberschneider 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia. 

No. 842 of 1987. 

NO AWARD. 
Boilermaker Metal Trades 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

31st day of July 1987. 

Rules of organisation — Failure of union to assist in 
recovery of wages — Holiday pay — Legal advice — 
Union's obligation to protect and further interests 
of members — Unpaid union fees — Union to 
conduct its own affairs — No intervention by 
Commission — Dismissed. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: This is an application which is 
brought pursuant to section 66 of the Industrial 
Relations Act 1979. The applicant seeks an order 
pursuant to that section to be made against the 
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Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and the grounds which he has set out 
indicate he is aggrieved at the failure of the union to assist 
him in proceedings to recover wages from a former 
employer in a recent case, which is currently the subject 
of an appeal before the Full Bench of this Commission, 
and in failing to assist with legal advice in respect of the 
earlier proceedings and the pending appeal. 

He also complains of the failure of the union to act to 
recover holiday pay in a past matter of employment 
going back to the year 1970. 

The union has appeared, represented by Counsel with 
leave, there being no objection from the applicant. I was 
satisfied on the basis of the issues raised in the answer 
that there was, or was likely to be, a question of law 
involved. The respondent's answer claims that the 
Commission lacks jurisdiction under section 66 of the 
Act, or any other provision thereof, because there was at 
no material time any obligation upon the respondent, by 
rules or otherwise, to represent the applicant in his 
attempt to recover wages or any other relief from a 
former employer, including representation before the 
Industrial Magistrate or to provide the names of legal 
practitioners with experience in industrial matters or to 
assist in the appeal to the Full Bench, the preparation of 
an appeal book or to represent the contractual interests 
of the applicant, as is alleged or at all. 

The rule upon which the application relies is part of 
rule 3.—Objects and says:— 

The objects of the Union shall be: 

(2) To protect and further the interests of its 
members and the trade in all its branches by any 
legal method. 

It will probably be necessary to return to that rule and 
make some observations about its extent and nature but 
first I would refer to section 66. That provides as follows: 

(1) The following persons may apply to the 
President for an order or direction under this 
section — 

(a) a person who is or has been a member of 
an organisation; or 

and that is the particular situation claimed here. There 
are other categories of persons who may apply but those 
are of no relevance to this application. 

The evidence so far as it goes would seem to indicate 
that the applicant, Mr Silberschneider, has been a 
member of the union since 1965, and he claims 
continuous membership, though since 1982 he has been 
unemployed and is under the impression because of what 
he says he was told by someone at the union office that is 
not unfinancial; that he is indebted to the union in a 
considerable sum in the vicinity of $500 but that he is not 
unfinancial since the unpaid fees are held to be 
suspended in the event of unemployment. 

There is no mandate for that position that I can 
discover by reference to the rules which, in relation to 
fees, provide by rule 33 that fees are to be paid. It sets out 
the particulars of payment, including the amount of 
quarterly contributions. It provides by subrule (d):— 

Notwithstanding the aforegoing provisions of this 
clause the State Administrative Committee may 
increase or decrease the above amounts as it may see 
fit. 

There is some discretion there. It seems to be confined 
to the increase or decrease of fees. I find nothing in that 
which would necessarily empower the union to suspend 
the payment of fees. 

There is a provision for levies, which is of peripheral 
relevance, and in particular the provision in rule 28.— 
Purging the Register which is consistent with the require- 
ments of the Act. It provides: 

The register of members shall be purged by 
striking off members who are in arrears for 12 
months, but without freeing such persons from the 
arrears due. 

I am not aware of, nor have I been referred to, any 
other provision relating to fees and certainly nothing 
which would temper the requirement of rule 28 to which I 
have just referred. It has been submitted that the 
necessary implication is that the applicant who said he 
had in fact accumulated arrears although he understood, 
because he was unemployed, he was not regarded as 
unfinancial, may indeed be so. 

I think it would be dangerous to make any conclusion 
as to that since the evidence and the submissions with 
regard to that are somewhat meagre. I simply leave 
unresolved the question of whether the applicant is or is 
not a financial member of the union and I do that 
particularly because it may have other implications for 
him and indeed for the union. I do not think it is 
necessary to reach a conclusion for the purposes of this 
application particularly as it is appropriate for an 
application to be made by a former member. 

The submission of the respondent however is that 
there is no obligation particularly because this applicant, 
in the respondent's submission, is unfinancial. I do not 
hold that he is unfinancial, as I have said, and I will deal 
with the submission as to the effect of Rule 3 (2) on a 
general basis. 

First of all I wish to return to section 66 to say that it is 
a particular provision which gives the President authority 
to act on behalf of a member, or the other persons 
named, which includes the Registrar acting on the 
complaint of somebody else, to ensure that the rules by 
which any union's affairs are to be managed are observed 
and are complied with in a fair and just way. It is not a 
broad power or mandate empowering the President to 
interfere in any case. It is certainly not a power which 
enables the President of the Commission, in any 
situation, to exercise or direct the exercise of a 
prerogative which peculiarly belongs to the union or its 
administration unless it is necessary to do so. That is 
because it is necessary in the interests of equity, good 
conscience and the substantial merits of the case. 

I will try and express that a little more directly. It is 
obvious, from the provisions of the section, that what is 
aimed at is that there be surveillance to the extent of 
disallowing rules or making orders where a rule is, or the 
way in which it is observed or not observed is, contrary to 
any provision of the Act or is tyrannical or oppressive to 
a member or members or if it prevents or hinders any 
member from observing the law or the provisions of an 
award or any order of the court or order otherwise given 
under this Act; if it imposes unreasonable conditions 
upon membership; if it is inconsistent with the 
democratic control of the organisation. The powers then 
are directed towards disallowance of the rule, as I have 
said, or to direct the alteration of a rule, declare the true 
interpretation of a rule and make consequential orders. 
So in the light of that, the present application is a most 
unusual one because it seeks the intervention of the 
Commission through the president to require the 
Amalgamated Metal Workers Union, to do something 
which the applicant says it has declined to do. If there 
was a power to do so it would apply in respect of the first 
part of the grounds of complaint, that is, a failure to 
assist in the matter of a claim before the Magistrate. It is 
obviously too late to assist in the matter of a past claim 
which it is said has been ignored or has not been followed 
diligently. The evidence or facts as to that are so vague 
that it would be impractical to make any order or to do 
other than advise the applicant that he has other avenues 
which he can pursue. If he has a right to expect that the 
union undertook something on his behalf and has failed 
to follow it through then there are always the avenues of 
the other courts more appropriate to pursue a claim of 
that kind, but that is a matter for the applicant himself. 
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I come now to the submissions made in response to the 
application. It is said that nowhere within the rules is 
there an obligation to assist members who have difficulty 
with industrial matters. I now comment that if there is, it 
can only be, as the applicant claims, by way of a 
particular interpretation of rule 3 (2): 

To protect and further the interests of its 
members and the trade in all its branches by any 
legal method. 

as creating an obligation to do just that in respect of any 
member who requires it. 

I cannot accept that that is a reasonable interpretation 
for the simple reason that it may well happen, as I 
exemplified to the applicant in the witness box, that a 
particular matter, and it may be an industrial matter, 
involves two or more members of the union. In that event 
it is difficult to see how the union could conscientiously 
protect and further the interests of each of the members 
in the way in which the applicant would require it. It 
clearly means, as indeed it says, that there is an obliga- 
tion to protect and further the interests of the members 
of the union, in the generality and that, it seems to me, 
mirrors the provision of section 53 which describes one 
of the qualifications for registration as being: 

. . . associated for the purpose of protecting and 
furthering the interests of employees . . . 

That is its job and the applicant is complaining on this 
occasion that they have not done it for him. 

I am not making any judgment about whether the 
union should have assisted, or should not, because that 
depends, I suppose, upon reasonable judgment of the 
chances of success, of the genuineness of the claim made 
and the willingness of the particular member to meet his 
obligations under the rules and so on. On the particular 
facts I am not reaching any conclusion as to whether if he 
had been assisted it would have aided or inhibited the 
particular case, but I do understand and accept the fact 
that the applicant is aggrieved that he got no assistance 
himself in this way. I think it derives from a misunder- 
standing of the obligation of the union by virtue of that 
object. 

It is probably unnecessary to deal further with the rules 
with regard to the possession of discretion. It is clear 
from rule 4 that there is an administrative committee 
which, subject to the direction of a general meeting, has 
vested in it the management and control of the affairs of 
the union. Under rule 6 which relates to the powers of the 
administrative committee: 

Subject to Rule 32 (a) and to any direction given 
to it by the majority of the membership of the 
Union . . . 

there is vested in the administrative committee of the 
union absolute control over the affairs of the union and 
subject to the rules and the provisions of the Industrial 
Relations Act the union may do all acts and things proper 
in the conduct of negotiations, disputes, or proceedings 
on behalf of the union. 

To try and express it in a nutshell, that means that the 
union's affairs are to be carried out by those who are 
charged with the obligation to do so under the rules and 
to the extent that they do not do it fairly or do not do it in 
accordance with the rules as properly interpreted then 
section 66 enables me to intervene and to make orders 
which have effect upon that failure to observe the rules 
properly. But it does not empower me to tell them to 
assist one applicant or another, or why they have not 
done such and such in respect of a particular matter 
entrusted to them. For these reasons the application must 
be dismissed. 

Order accordingly. 

Appearances: 
The applicant appeared in person. 
Mr S.R. Edwards (of Counsel) on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 66 (2). 

Walter Silberschneider 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia. 

No. 842 of 1987. 

NO AWARD. 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

31st day of July 1987. 

Order. 
THIS MATTER having come on for hearing before me 
on the 31st day of July 1987 and having heard the 
applicant on his own behalf and Mr S.R. Edwards (of 
Counsel) on behalf of the respondent and having 
delivered judgment on the matter on the said 31st day of 
July 1987 wherein I found that the application should be 
dismissed and gave reasons therefor, it is this day, the 
31st day of July 1987 ordered that the application be 
dismissed. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 66 (2) (e). 

George Charles Stanley Rogers 
and 

The Construction, Mining and Energy Workers' Union 
of Australia — Western Austrahan Branch, 
Graham George Young, Returning Officer, 

State Electoral Department. 
No. 900 of 1987. 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

14th day of August 1987. 

Employee organisation — Election inquiry — Rules — 
Eligibility of person to nominate for office — 
Membership roll not complete — Form of member- 
ship roll — No justification for an order or direction 
— Application dismissed. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: This is an application brought by 
George Charles Stanley Rogers pursuant to section 66 
and seeks in respect of the Construction, Mining and 
Energy Workers' Union of Australia — Western 
Australian Branch and Graham George Young, who is 
an employee of that organisation, an inquiry into an 
election presently being conducted for offices within the 
union. 

I think it is important that I deliver the decision at this 
point because the closing date of the election is imminent 
and were the matter to be delayed it could or may involve 
interruption of the programme for the election. 

In this respect I express my gratitude to the applicant, 
Mr Rogers, and to the representatives of the other parties 
to the proceedings for facilitating the hearing of this 
matter today. It was originally intended to be a short 
hearing for the purposes of clarifying the issues and 
determining whether it would be necessary to postpone 
the election. The fact that all parties co-operated so that 
the hearing could take place on this occasion has avoided 
any unnecessary interruption to that elective 
programme. 
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The grounds on which an inquiry is sought are three- 
fold. The applicant claims that Graham George Young is 
ineligible to be a member of the union and is therefore 
not entitled to nominate for an office in the current 
election. He also claims that Michael Dakin and Ted 
Maciejak and a further person, Paul Ellis, are financial 
members of the union but are not recorded as being 
entitled to vote. 

Thirdly, he claims that the membership roll, although 
it appears to comply with the requirements of the Act, 
does not give sufficient information to ascertain the 
validity of membership of those listed. 

I have heard the applicant testify in support of the 
allegations and assertions contained in those grounds 
and I have heard Mr Young explain his position by virtue 
of which he claims membership and a right to stand as a 
candidate in the election. I have heard Mr Johnston, who 
is employed by the union, in relation to the preparation 
of the membership roll from a computer which is run by 
the union. The roll was prepared in response to a request 
from the Electoral Office which is conducting the 
election. 

Mr McDonagh, the electoral officer responsible in this 
instance, is present before the Commission and abides by 
the decision of the Commission in respect of this inquiry. 

Dealing with the first ground it seems to me difficult 
indeed to accept that the duties outlined by Mr Young 
constitute him as a clerk or a person, to use the term 
employed in subrule 1 of rule 4, who is eligible for 
membership of the Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch and that his 
major and substantial duties are clerical. The criterion by 
virtue of which he claims to be a member, is set out in 
subrule 4 which provides eligibility for membership for: 

Such other persons who have been elected 
Officers of the Western Australian Carpenters and 
Joiners, Bricklayers and Stoneworkers Industrial 
Union of Workers or were employed by that Union 
as at the date of registration of this Union except 
such persons who are eligible for membership of the 
Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch as at the 11th day of 
December 1986 and whose major and substantial 
duties are clerical. 

Mr Young said that he has been a member of the 
Federated Engine Drivers' and Firemen's Union of 
Workers of Western Australia (FEDFU) and of the 
Building Workers' Industrial Union of Australia — 
Western Australian Branch. Under that latter name the 
Western Australian Carpenters and Joiners, Bricklayers 
and Stoneworkers Industrial Union of Workers 
amalgamated with the FEDFU to form and constitute 
the present union. So he claims to have been a member of 
each of the constituent elements of the present union in 
earlier times, and was employed by them at various 
times. 

It seems that in earlier proceedings it was put to him 
that he was engaged as an administrative officer for the 
union as it formerly was, and in evidence today he 
confirmed that. His duties however were described in 
wider terms. They were the manifold duties of an 
industrial officer, that is, attending to the industrial 
affairs of the union with reference to negotiating with 
employers, dealing with wages and other conditions 
claims, advising regarding award conditions, and the 
like, these duties being familiar enough, I think to all of 
us. The particular duties of administrative officer have 
not been the subject of evidence before us, although Mr 
Rogers relied upon a definition and asserted that part of 
the responsibility was to administer clerks, and that part 
of the duties were those of a clerk. 

The evidence is light, if not to say meagre, but so far as 
it goes at least it is clear that, as an industrial officer, the 
duties that he had to carry out were those that I have 
outlined. This is why I said at the beginning that it is very 
difficult to accept that those duties would constitute him 
a clerk. I reach that conclusion notwithstanding that he 
was at one stage administrative officer and would no 

doubt have had some clerical duties attendant upon that 
capacity, and no doubt there are some duties of a clerical 
nature attendant upon the other duties of an industrial 
officer. 

But I have applied, as I think is appropriate, the 
criterion that was referred to by the Chief Justice in 
Gary's case (57 WAIG 585) and is well known. Applying 
that criterion it cannot be said that the major and 
substantial nature of this man's work was clerical and I 
apply also the test referred to in Keogh's case (21 AILR 
369), again well known. Relying upon those tests it seems 
to me the substantial purpose of his employment is to 
deal with the industrial purposes of the union. There is 
really no evidence of any significant ancillary clerical 
duties except to the extent that I have mentioned. 

He is certainly not a carpenter. That trade description 
appears in the record of his membership on the roll. 
According to the explanation given by Mr Johnston, the 
trade description is used as a device for the purpose of 
describing at any one time (and the practice is con- 
tinuing) a person who does not fall into another category 
used in the compilation of records by the union. 

The basis of his claim is that he is an employee, that he 
is not eligible to be a member of the Federated Clerks' 
Union and that he is not engaged in duties which are in 
their major and substantial aspects clerical. That is the 
criterion set out in rule 4 both in subrule 1 and subrule 2. 

In particular with respect to this ground as it relates to 
Mr Young, I would not be prepared to find on the basis 
of what is before me in favour of the assertion made by 
the applicant that he is not eligible, particularly as it 
would disenfranchise him as a member of the union and 
disqualify him from candidature in the election. 

I mention that to indicate that it is a serious mannter, 
and not something on which a decision can be lightly 
reached. On the face of the evidence and the material put 
before me, it simply does not support the proposition 
that he is ineligible for membership and I find 
accordingly. 

Turning to the other grounds I make the general state- 
ment that there is room for misgivings as to the prepara- 
tion of the roll. It is common knowledge that on another 
occasion in connection with a related union a similar 
problem was raised at which time it was necessary to give 
directions. I think at that time the orders or directions 
which were made successfully overcame the difficulties. 
Those difficulties were related to the preparation of the 
roll by way of computer. At that time the computer was 
based in the Eastern States (I think in Sydney) and it was 
owned, as I understand it, by the Federal body. Some of 
the errors which were manifested were a reflection of a 
wider eligibility in that organisation than was possessed 
by the State body. That is still the case in respect of roof 
tile fixers and that has to some extent raised its head 
according to the evidence before me but steps have been 
taken which I am told do exclude from the roll which has 
been provided to the Electoral Office any such persons, 
and that now Messrs Ellis, Dakin and Maciejak are 
included as financial members and of course their right 
to vote in this current election will be preserved. 

I continue to have some misgivings as reflected by the 
applicant's submissions concerning the records so far as 
they relate to people who work at Homeswest. It includes 
two of these persons who were involved in problems in 
the earlier case, that is, their rights to vote in the election 
were in some question, at least for a time, and here again 
for a time, until corrected, the problem is repeated. I 
accept the assurance that the problems attendant in 
respect of those persons have been rectified for present 
purposes, and I expect that the problem of recording 
financial status of persons who are paying by payroll 
deduction will be overcome in the future. 

Mr Johnston gave me to understand that it is possible 
to rectify the problem, and it is intended to endeavour to 
do so. I am confident that that will be done, and I expect 
it to be done. 

So far as the third and final ground is concerned, the 
roll is, according to the evidence, and I leave at this stage 



(1987) 67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 1537 

any question of the errors that have been manifested, the 
form of the roll is that which was requested by the 
Electoral Office and I think in pursuit of their duty they 
properly asked to be provided with a roll which will 
enable them to carry out their function, the function of 
returning officer. 

I have no direction to make, or suggestion to give, in 
respect of its formulation. As I understand it, the union 
is capable of reproducing a different form of roll which 
will provide direct information about the financial status 
of members but, as I understand it, the roll is comprised 
of financial members and if any errors have been 
corrected then there will be no exceptions. 

It is difficult to speculate as to the advantage of one 
form as against another, and no doubt there is a lot in 
what Mr Rogers has said about being able to look at the 
roll and identify a person's trade. That way you may 
have some chance of identifying the person, and with an 
organisation the size of this one that must become more 
and more difficult as membership increases. But I find 
no justification for any order in this respect, and as I say 
I am sufficiently satisfied that the roll that is presently 
before the Electoral Office is sufficient to enable it 
properly to conduct this election. 

What I have said requires me to dismiss the applica- 
tion. I would comment that in bringing it Mr Rogers has 
achieved a rectification of a situation so far as Messrs 
Ellis, Dakin and Maciejak are concerned and that is a 
gain. So I propose to order a dismissal and on that basis 
there is no need to interfere with the conduct of the 
election. 

Order accordingly. 
Appearances: 

Mr G.C.S. Rogers on his own behalf. 
Mr D.H. Schapper (of Counsel) on behalf of the 

Construction, Mining and Energy Workers' Union of 
Australia — Western Australian Branch. 

Mr R.L. Le Miere (of Counsel) on behalf of Graham 
George Young. 

Mr P.R. McDonagh on behalf of the State Electoral 
Office. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

•Industrial Relations Act 1979 
Section 66 (2) (e). 

George Charles Stanley Rogers 
and 

The Construction, Mining and Energy Workers' Union 
of Australia — Western Australian Branch 

Graham George Young 
Returning Officer, State Electoral Department. 

No. 90) of 1987. 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

14th day of August 1987. 
Order. 

THIS MATTER having come on for hearing before me 
on the 14th day of August 1987 and having heard Mr 
G.C.S. Rogers on his own behalf; Mr D.H. Schapper (of 
Counsel) on behalf of the Construction, Mining and 
Energy Workers' Union of Australia — Western 
Australian Branch; Mr R.L. Le Miere (of Counsel) on 
behalf of Graham George Young and Mr P.R. 
McDonagh on behalf of the State Electoral Department 
and judgment being delivered on the said 14th day of 
August 1987 wherein I found no justification for the 
issue of any order or direction, and gave reasons for so 
finding, it is this day, the 14th day of August 1987 
ordered that the application be dismissed. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

AWARDS/ACRE EME NTS — 
Application for — 

BURSWOOD ISLAND RESORT 
(MAINTENANCE EMPLOYEES) AWARD 

No. A22 of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A22 of 1986. 

Between Burswood Management Limited, Applicant 
and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, 
Respondents. 

A ward. 
HAVING heard Mr D.M. Jones on behalf of the appli- 
cant and Mr D. Forster on behalf of the Amalagamated 
Metal Workers and Shipwrights Union of Western 
Australia; Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch; the Construction, Mining 
and Energy Workers' Union of Australia — Western 
Australian Branch; the Operative Painters' and 
Decorators' Union of Australia, West Australian 
Branch, Union of Workers; the Plumbers and Gasfitters 
Employees' Union of Australia, West Australian 
Branch, Industrial Union of Workers; and Mr L. Benfell 
on behalf of the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby makes the 
following Award — 

Award No. A22 of 1986. 

1.—Title. 
This Award shall be known as the Burswood Island 

Resort (Maintenance Employees') Award No. A22 of 
1986. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Definitions. 
6. Contract of Service. 
7. Introduction of Change. 
8. Redundancy. 
9. Higher Duties. 
10. Hours. 
11. Overtime. 
12. Shiftwork. 
13. Wage Rates. 
14. Special Rates and Provisions. 
15. Holidays and Annual Leave. 
16. Absence Through Sickness. 
17. Long Service Leave. 
18. Bereavement Leave. 
19. Maternity Leave. 
20. Time and Wages Record. 
21. Payment of Wages. 
22. Resolution of Disputes. 
23. Provisions Relating to Unions. 
24. Board of Reference. 
25. Reserved Matters. 

First Schedule — List of Respondents. 

3.—Area and Scope. 
This Award shall operate over the area of land 

occupied by the Burswood Island Resort, and it shall 
apply to all employees employed in the caUings 
mentioned in Clause 13.—Wage Rates herein. 
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4.—Term. 
This Award shall operate from the beginning of the 

first pay period to commence on or after 1 March 1987 
and shall remain in force for a period of two years 
thereafter. 

5.—Definitions. 
(1) "Casual Worker" means a worker engaged and 

paid as such. 
(2) "Electrical Fitter" shall mean a Tradesperson 

engaged in making, repairing, altering, assembling, 
testing, winding or wiring electrical machines, 
instruments, meters, or other apparatus, other than wires 
leading thereto. 

(3) "Electrical Installer" shall mean a Tradesperson 
engaged in the installation of electric lighting, electric 
meters, bells, telephones or motors and apparatus used 
in connection therewith and includes an employee 
engaged in running, repairing or testing of conductors 
used for lighting, heating or power purposes. 

(4) "Electronic Serviceperson Level I": Means an 
employee who upon commencement of employment 
does not hold appropriate trade/technology 
qualifications and is required to carry out electronics 
work. 

(5) "Electronic Serviceperson Level 11": Means an 
employee who — 

(a) Upon commencement of employment holds an 
appropriate trade/technology qualification; or 

(b) Has completed 12 months' service as an 
Electronic Serviceperson Level 1. 

(6) "Electronic Serviceperson Level HI": Electronic 
Serviceperson Level III shall mean an employee 
appointed as such who has the electronic experience 
necessary to service electronic equipment and can 
demonstrate and exhibit the following attributes — 

(a) Has sound technical and practical abilities, has 
attended Technical College courses or through 
the employee's own initiative has kept pace 
with technological changes and can demon- 
strate these skills as required. 

(b) Is able to work with minimal supervision. 

6.—Contract of Service. 
(1) (a) A contract of service to which this Award 

applies may be terminated in accordance with the pro- 
visions of this clause and not otherwise but this subclause 
does not operate so as to prevent any party to a contract 
from giving a greater period of notice than is hereinafter 
prescribed, nor to affect the Company's right to dismiss 
an employee without notice for conduct that justifies 
instant dismissal, including malingering, inefficiency or 
neglect of duty, and an employee so dismissed shall be 
paid for the time worked up to the time of dismissal only. 

(b) Subject to the provisions of this clause, a party to a 
contract of service may, on any day give to the other 
party the appropriate period of notice of termination of 
the contract prescribed in subclause (2) of this clause and 
the contract terminates when that period expires. 

(2) Notice of Termination by Company 
(a) In order to terminate the employment of an 

employee (other than a casual employee) the 
company shall give the employee the following 
notice — 

Period 
Period of Continuous Service of Notice 
During the first month 1 day 
More than 1 month but less 

than 1 year 1 week 
1 year but less than 3 years 2 weeks 
3 years but less than 5 years 3 weeks 
5 years and over 4 weeks 

(b) An employee who at the time of being given 
notice is over 45 years of age and who at the 
date of termination has completed two years' 

continuous service with the company, shall be 
entitled to one week's notice in addition to the 
notice prescribed in paragraph (a) of this 
subclause. 

(c) Payment in lieu of the notice prescribed in 
paragraphs (a) and (b) of this subclause shall be 
made if the appropriate notice period is not 
given. Provided that employment may be 
terminated by part of the period of notice 
specified and part payment in lieu thereof. 

(d) In calculating any payment in lieu of notice the 
company shall pay the employee the ordinary 
wages for the period of notice had the employ- 
ment not been terminated. 

(e) The period of notice in this subclause shall not 
apply in the case of casual employees, 
apprentices or employees engaged for a specific 
period of time or for a specific task or tasks. 

(f) For the purpose of this clause continuity of 
service shall not be broken on account of — 

(i) any interruption or termination of the 
employment by the company if such 
interruption or termination has been 
made merely with the intention of 
avoiding obligations heieunder in 
respect of leave of absence; 

(ii) any absence from work on account of 
personal sickness or accident for which 
an employee is entitled to claim sick pay 
as prescribed by this award or on 
account of leave lawfully granted by the 
company; or 

(iii) any absence with reasonable cause, 
proof whereof shall be upon the 
employee; 

Provided that in the calculation of continuous 
service under this subclause any time in respect 
of which an employee is absent from work 
except time for which an employee is entitled to 
claim annual leave, sick pay, long service leave 
and public holidays as prescribed by this award 
shall not count as time worked. 

(3) Notice of Termination by Employee 
(a) The notice of termination required to be given 

by an employee shall be the same as that 
required of the company, save and except that 
there shall be no additional notice based on the 
age of the employee concerned. 

(b) If an employee fails to give the required notice 
or having given, or been given, such notice 
leaves before the notice expires, the employee 
forfeits the entitlement to any moneys owing to 
the employee under this award except to the 
extent that those moneys exceed the ordinary 
wages for the required period of notice. 

(4) Time Off During Notice Period: Where the 
company has given notice of termination to an employee 
who has completed one month's continuous service, that 
employee shall for the purpose of seeking other employ- 
ment be entitled to be absent from work up to a 
maximum of eight ordinary hours without deduction of 
pay. The time off shall be taken at times that are 
convenient to the employee after consultation with the 
company. 

Provided that this subclause shall not apply to a casual 
employee. 

(5) Statement of Employment: The company shall, 
upon receipt of a request from an employee whose 
employment has been terminated, provide to the 
employee a written statement specifying the period of 
employment and the classification or the type of work 
performed by the employee. 

(6) Notification on Engagement: On the first day of 
engagement an employee shall be notified by the 
company or by the Company's representative, whether 
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the duration of the employee's employment is expected 
to exceed one month and, if they are hired as a casual 
employee they shall be advised accordingly. 

(7) Casual Employees 
(a) (i) The period of notice of termination in 

the case of a casual employee shall be 
one hour. 

(ii) If the required notice of termination is 
not given one hour's wages shall be paid 
by the company or forfeited by the 
employee. 

(b) An employee shall for the purpose of this 
award be deemed to be a casual employee: 

(i) if the expected duration of the employ- 
ment is less than one month, or 

(ii) if the notification referred to in sub- 
clause (6) of this clause is not given and 
the employee is dismissed through no 
fault of their own within one month of 
commencing employment. 

(8) Absence from Duty: The company shall be under 
no obligation to pay for any day not worked upon which 
the employee is required to present themselves for duty, 
except where such absence is due to illness and comes 
within the provisions of Clause 16.—Absence Through 
Sickness of this award or such absence is on account of 
holidays to which the employee is entitled under the 
provisions of this award. 

(9) Standing Down of Employees 
(a) The company shall be entitled to deduct 

payment for any day, upon which an employee 
cannot be usefully employed because of a 
strike, ban or work limitation, by any of the 
union's parties to this award or by any other 
association or union. 

(b) The provisions of paragraph (a) also apply 
when an employee cannot be usefully employed 
due to the breakdown of the company's 
machinery or any other cause which the 
company could not reasonably prevent. 

(c) Any disagreement as to whether the employee 
could be usefully employed or whether the 
company could have reasonably prevented a 
breakdown shall be referred to the Industrial 
Relations Commission. 

7.—Introduction of Change. 
(1) Company's Duty to Notify 

(a) Where the company has made a definite 
decision to introduce major changes in 
production, programme, organisation, 
structure or technology that are likely to have 
"significant effects" on employees, the 
company shall notify the employees who may 
be affected by the proposed changes and their 
union or unions. 

(b) "Significant effects" include termination of 
employment, major changes in the composi- 
tion, operation or size of the Company's 
workforce or in the skills required; the 
elimination or dimunition of job opportunities, 
promotion opportunities or job tenure; the 
alteration of hours of work; the need for 
retraining or transfer of employees to other 
work or locations and the restructuring of j obs. 
Provided that where the award makes provision 
for alteration of any of the matters referred to 
herein an alteration shall be deemed not to have 
"significant effects". 

(2) Company's Duty to Discuss Change: The company 
shall discuss with the employees affected and their union 
or unions, the introduction of the changes referred to in 
subclause (1) of this clause, among other things, the 
effects the changes are likely to have on employees, 

measures to avoid or minimise the adverse effects of such 
changes on employees and shall give prompt considera- 
tion to matters raised by the employees and/or their 
unions in relation to the changes. 

8.—Redundancy. 
(1) Discussions Before Terminations 

(a) Where the company has made a definite 
decision that they no longer wish the job the 
employee has been doing done by anyone and 
this is not due to the ordinary and customary 
turnover of labour and that decision may lead 
to termination of employment, the company 
shall hold discussions with the employees 
directly affected and with their union or 
unions. 

(b) The discussion shall take place as soon as is 
practicable after the company has made a 
definite decision which will invoke the 
provisions of paragraph (a) of this subclause 
and shall cover among other things, any 
reasons for the proposed terminations, 
measures to avoid or minimise the terminations 
and measures to minimise any adverse effect of 
any terminations on the employees concerned. 

(c) The purpose of such discussion the company 
shall provide in writing to the employees con- 
cerned and their union or unions, all relevant 
information about the proposed terminations 
including the reasons for the proposed 
terminations, the number and categories of 
employees likely to be affected and the number 
of employees normally employed and the 
period over which the terminations are likely to 
be carried out. Provided that the company shall 
not be required to disclose confidential 
information the disclosure of which would be 
inimical to the Company's interests. 

9.—Higher Duties. 
An employee engaged on duties carrying a higher rate 

than their ordinary classification shall be paid the higher 
rate for the time they are so engaged, but if they are so 
engaged for more than two hours of one day or shift they 
shall be paid the higher rate for the whole day or shift. 

10.—Hours. 
(1) (a) The provisions of this subclause apply to all 

employees other than those engaged on continuous shift 
work. 

(b) Subject to the provisions of this subclause, the 
ordinary hours of work shall be an average of 38 per 
week to be worked on the basis of 152 hours within a 
work cycle not exceeding 28 consecutive days. 

(i) Employees shall be rostered off duty on various 
days of the week during a particular work cycle 
so that each employee has one day of ordinary 
working hours off duty during that cycle. 

(ii) Except in the case of continuous shift 
employees where the ordinary hours of work 
worked within an arrangement as provided in 
this subclause, any day off duty shall be 
arranged so that it does not coincide with a 
holiday prescribed in subclause (1) of Clause 
15.—Holidays and Annual Leave of this 
Award. 

(c) The ordinary hours of work may be worked on any 
or all days of the week, Monday to Friday, inclusive, and 
except in the case of shift employees, shall be worked 
between the hours of 7.00 a.m. and 6.00 p.m. Provided 
that the spread of hours may be altered by agreement 
between the company and the unions concerned. 

(d) Where the first night shift in any week commences 
on Monday night, the night shift commencing on Friday 
and finishing not later than 8.00 a.m. on Saturday of that 
week, shall be deemed to have been worked in ordinary 
working hours. 
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(e) The ordinary hours of work shall not exceed 10 
hours on any day. 

Provided that in any arrangement of ordinary working 
hours, where such ordinary hours are to exceed eight 
hours on any day, the arrangement of hours shall be 
subject to the agreement between the company and the 
unions concerned. 

(0 The ordinary hours of work shall be consecutive 
except for a meal interval which shall not exceed one 
hour, and 

(i) an employee shall not be compelled to work for 
more than five hours without a meal interval. 

(ii) when an employee is required for duty during 
their usual meal interval and their meal interval 
is thereby postponed by more than half an 
hour, they shall be paid at overtime rates until 
they get their meal. 

(g) (i) Subject to the provisions of this paragraph, a 
rest period of seven minutes from the time of 
ceasing to the time of resumption of work shall 
be allowed each morning. 

(ii) The rest period shall be counted as time off 
duty without deduction of pay and shall be 
arranged at a time and in a manner to suit the 
convenience of the company. 

(iii) Refreshments may be taken by employees 
during the rest period, but the period of seven 
minutes shall not be exceeded under any 
circumstances. 

(iv) The company if the Commission be satisfied 
that any employee has breached any condition 
expressed or implied in this paragraph, may be 
exempted from liability to allow the rest period. 

(h) Notice of Days Off Duty: Except as provided in 
subclause (i) hereof, an employee shall be advised by the 
company at least four weeks in advance of the day they 
are to take off duty. 

(i) (i) The company, with the agreement of the unions 
concerned, may substitute the day an employee 
is to take off in accordance with point (1) of 
paragraph (1) of subclause (2) and of subclause 
(1) hereof, for another day in the case of a 
breakdown in machinery or a failure or 
shortage of electric power or to meet the 
requirements of the business in the event of 
rush orders or some other emergency situation. 

(ii) The company and an employee may by agree- 
ment substitute the day the employee is to take 
off for another day. 

(2) (a) The provisions of this subclause apply only to 
employees engaged on continuous shift work. 

(b) The ordinary hours of continuous shift workers 
shall average 38 per week (inclusive of crib time) and 
shall not exceed 152 hours in 28 consecutive days. 

Provided that, where the company and unions con- 
cerned agree, a roster system may operate on the basis 
that the weekly average of 38 ordinary hours is achieved 
over a period which exceeds 28 consecutive days. 

(c) The ordinary hours of work prescribed herein shall 
not exceed eight hours on any day (including crib time). 

11.—Overtime. 
(1) (a) The provisions of this subclause apply to all 

employees other than those engaged on continuous shift 
work. 

(b) Subject to the provisions of this subclause, all 
work done beyond the ordinary working hours on any 
day, Monday to Friday inclusive, shall be paid for at the 
rate of time and one half for the first two hours and 
double time thereafter. 

(c) (i) Work done on Saturdays after 12 noon or on 
Sundays shall be paid for at the rate of double 
time. 

(ii) Work done on any day prescribed as a holiday 
under this award shall be paid for at the rate of 
double time and a half. 

(d) Work done on Saturdays prior to 12 noon shall be 
paid for at the rate of time and one half for the first two 
hours and double time thereafter, but this paragraph 
does not apply in a case to which paragraph (d) of 
subclause (1) of Clause 10.—Hours applies. 

(e) In computing overtime, each day shall stand alone, 
but when an employee works overtime which continues 
beyond 12 midnight on any day, the time worked after 12 
midnight shall be deemed to be paid of the previous day's 
work for the purpose of this subclause. 

(2) (a) The provisions of this subclause apply only to 
employees engaged on continuous shift work. 

(b) Subject to the provisions of this subclause, time 
worked in excess of ordinary hours shall be paid at the 
rate of double time. 

(c) Time worked in excess of the ordinary working 
hours shall be paid for at ordinary rates:— 

(i) if it is due to private arrangements between the 
employees themselves; or 

(ii) if it does not exceed two hours and is due to a 
relieving person not coming on duty at the 
proper time, without good reason; or 

(iii) if it is for the purpose of effecting the 
customary rotation of shifts. 

(3) (a) The provisions of this subclause apply to all 
employees. 

(b) Overtime on shift work shall be based on the rate 
payable for shift work. 

(c) (i) When overtime work is necessary it shall, 
wherever reasonably practicable, be so 
arranged that an employee has at least 10 
consecutive hours off duty between the work of 
successive days. 

(ii) An employee (other than a casual employee) 
who works so much overtime between the 
termination of their ordinary work on one day 
and the commencement of their ordinary work 
on the next day that they have not had at least 
10 consecutive hours off duty between those 
times shall, subject to this paragraph, be 
released after completion of such overtime until 
they have had 10 consecutive hours off duty 
without loss of pay for ordinary working time 
occurring during such absence. 

(iii) If, on the instructions of the company, such an 
employee resumes or continues work without 
having had such 10 consecutive hours off duty, 
they shall be paid at double rates until they are 
released from duty for such period and they 
shall then be entitled to be absent until they 
have had 10 consecutive hours off duty without 
loss of pay for ordinary working time occurring 
during such absence. 

(iv) Where an employee (other than a casual 
employee or an employee engaged on 
continuous shift work) is called into work on a 
Sunday or holiday prescribed under this award 
preceding an ordinary working day, they shall, 
wherever reasonably practicable, be given 10 
consecutive hours off duty before their usual 
starting time on the next day. If this is not 
practicable, then the provisions of subpara- 
graphs (ii) and (iii) of this paragraph shall apply 
mutatis mutandis. 

(v) The provisions of this paragraph shall apply in 
the case of shift employees who rotate from one 
shift to another, as if eight hours were 
substituted for 10 hours when overtime is 
worked — 

(aa) for the purpose of changing shift 
rosters; or 

(bb) where a shift employee does not report 
for duty; or 

(cc) where a shift is worked by arrangement 
between the employees themselves. 
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(vi) Overtime worked as a result of a recall shall not 
be regarded as overtime for the purpose of this 
paragraph when the actual time worked is less 
than three hours on such recall or on each of 
such recalls. 

(d) When an employee is recalled to work after leaving 
the job to perform specified work:— 

(i) he shaU be paid for at least three hours at 
overtime rates; 

(ii) time reasonably spent in getting to and from 
work shall be counted as time worked. 

(e) When an employee is required to hold themselves 
in readiness for a call to work after ordinary hours, they 
shaU be paid at ordinary rates for the time they so hold 
themselves in readiness. 

(f) An employee required to work overtime for more 
than two hours shall be supplied with a meal by the 
company or if no meal is supplied be paid $4.20 for a 
meal and, if owing to the amount of overtime worked, a 
second or subsequent meal is required they shall be 
supplied with each such meal by the company or be paid 
$2.90 for each meal so required. 

(g) (i) The company may require any employee to 
work reasonable overtime at overtime rates and 
such employee shall work overtime in accor- 
dance with such requirement. 

(ii) No union or association party to this award, or 
employee or employees covered by this award, 
shall in any way, whether directly or indirectly, 
be a party to or concerned in any ban, limita- 
tion, or restriction upon the working of over- 
time in accordance with the requirements of 
this subclause. 

(4) The provisions of this clause do not operate so as to 
require payment of more than double time rates, or 
double time and a half on a holiday prescribed under this 
award, or triple time on Christmas Day or Good Friday, 
for any work. 

12.—Shift Work. 
(1) The provisions of this clause apply to shift work 

whether continuous or otherwise. 
(2) The company may work any employee or 

employees on shifts but before doing so shall give one 
week's notice of their intention to the union or unions 
concerned and of the intended starting and finishing 
times of ordinary working hours of the respective shifts. 

(3) (a) Where any particular process is carried out on 
shifts other than day shift, and less than five consecutive 
afternoon or five consecutive night shifts are worked on 
that process, then employees employed on such 
afternoon or night shifts shaU be paid at overtime rates. 

(b) The sequence of work shaU not be deemed to be 
broken under the preceding paragraph by reason of the 
fact that work on the process is not carried out on a 
Saturday or Sunday or any other day that the company 
observes a shutdown for the purpose of allowing a 
38-hour week or on any holiday. 

(4) Where a shift commences at or after 11.00 p.m. on 
any day, the whole of that shift shall be deemed, for the 
purposes of this award, to have been worked on the 
following day. 

(5) In addition to the ordinary rate prescribed by this 
award, an employee who works on afternoon shift shall 
be paid a loading of 15 per cent, and an employee who 
works a night shift shall be paid a loading of 17'A per 
cent. 

(6) (a) All work performed on a rostered shift, when 
the major portion of such shift falls on a Saturday, 
Sunday or a holiday, shall be paid for as follows — 

(i) Saturday — at the rate of time and one half; 
(ii) Sunday — at the rate of double time; 
(iii) Holidays — at the rate of double time and a 

half, except on Christmas Day and Good 
Friday when the work shall be paid at the rate 
of triple time. 

(b) These rates shall be paid in lieu of the shift 
allowances prescribed in subclause (5) of this clause. 

(c) As an alternative to paying the penalty rates for 
holidays, prescribed by paragraph (a) (iii) of this sub- 
clause, the employee shall have the option of being paid 
at the rate of time and one half (except Christmas Day 
and Good Friday where such rate shall increase to double 
time) and receive a mutually agreeable day off in lieu. 

(7) A continuous shift employee who is not required to 
work on a holiday which falls on his rostered day off 
shall receive an additional eight hours pay at ordinary 
rates. 

13.—Wage Rates. 
(1) The adult weekly wage rates payable to employees 

covered by this award shall be as follows: 
Classification Per Week 

$ 
Video Department 
(a) (i) Electronic Serviceperson 

[Grade (I)] 388.70 
(ii) Electronic Serviceperson 

[Grade (II)] 414.30 
(iii) Electronic Serviceperson 

[Grade (III)] 439.90 
Engineering Department 
(b) Tradesperson 388.70 
(c) Plant Attendant 388.70 
(d) General Trades Assistant 334.50 

(2) In addition to the weekly wage rate provided by 
subclause (1) hereof an adult employee shall be paid: 

Per Week 
$ 

(a) after the completion of one year's 
continuous service 10.20 

(b) after the completion of two years' 
service 20.50 

Such payments shall be deemed part of the weekly 
wage rate for all purposes of the award. 

(3) Leading Hand: In addition to the appropriate total 
wage prescribed in this clause a leading hand shall be 
paid: 

(a) if placed in charge of not less than 
three and not more than 10 other 
workers 14.20 

(b) if placed in charge of more than 10 
and not more than 20 other workers 21.80 

(c) if placed in charge of more than 20 
other workers 28.10 

(4) A casual worker shall be paid 20 per cent of the 
ordinary rate in addition to the ordinary rate for the 
calling in which they are employed. 

14.—Special Rates and Provisions. 
(1) Protective Equipment: 

(a) The company shall have available a sufficient 
supply of protective equipment [as, for 
example, goggles (including anti-flash goggles), 
glasses, gloves, mitts, aprons, sleeves, leggings, 
gumboots, ear protectors, helmets, or other 
efficient substitutes thereof] for use by their 
employees when engaged on work for which 
some protective equipment is reasonably 
necessary. 

(b) An employee shall sign an acknowledgement 
when they receive any article of protective 
equipment and shall return that article to the 
company when they are finished using it or on 
leaving their employment. 

(c) An employee to whom an article of protective 
equipment has been issued shall not lend that 
article to another employee and if they do both 
they and that other worker shall be deemed 
guilty of wilful misconduct. 
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(d) An article of protective equipment which has 
been used by an employee shall not be issued by 
the company to another employee until it has 
been effectively sterilised but this paragraph 
only applies where sterilisation of the article is 
practicable and is reasonably necessary. 

(e) Adequate safety gear (including insulating 
gloves, mats and/or shields where necessary) 
shall be provided by the company for workers 
required to work on live electrical equipment. 

(f) The company shall supply safety shoes and they 
shall be replaced on a fair wear and tear basis. 

(2) The company shall supply all tools and equipment. 
(3) An employee, holding either a Third Year First Aid 

Medallion of the St John Ambulance Association or a 
"C" Standard Senior First Aid Certificate of the 
Australian Red Cross Society, appointed by the 
company to perform first aid duties, shall be paid $5.40 
per week in addition to their ordinary rate. 

(4) An employee who holds, and in the course of their 
employment is required to use, a current "A" Grade or 
"B" Grade licence issued pursuant to the relevant 
regulation in force on the 28th day of February 1978 
under the Electricity Act 1945 shall be paid an allowance 
of $11.70 per week. 

(5) An employee, who is in possession of, and is 
requested by the company to use, a plumber's licence 
issued by the Metropolitan Water Supply, Sewerage and 
Drainage Board, shall, in each week so requested, be 
paid an allowance of $20.40 per week. 

(6) A plumber holding registration in accordance with 
the Metropolitan Water Supply, Sewerage and Drainage 
Act shall be paid $8.40 per week in addition to their 
ordinary rate. 

(7) The company shall provide one free meal per 
rostered shift (including dayworkers) to all employees. 

(8) The company shall ensure that all employees 
receive adequate safety training. 

(9) The company shall provide free, secure and con- 
venient parking facilities for use by employees. 

15.—Holidays and Annual Leave. 
(1) (a) The following days or the days observed in lieu 

shall, subject to this subclause and to paragraph (c) of 
subclase (1) of Clause 11.—Overtime of this award, be 
allowed as holidays without deduction of pay, namely — 

New Year's Day, Australia Day, Good Friday, Easter 
Monday, Anzac Day, Labour Day, Foundation Day, 
Sovereign's Birthday, Christmas Day and Boxing Day. 

Provided that another day may be taken as a holiday 
by arrangement between the parties in lieu of any of the 
days named in this subclause. 

(b) When any of the days mentioned in paragraph (a) 
hereof falls on a Saturday or a Sunday the holiday shall 
be observed on the next succeeding Monday and when 
Boxing Day falls on a Sunday or on a Monday the 
holiday shall be observed on the next succeeding 
Tuesday. In each case the substituted day shall be a 
holiday without deduction of pay and the day for which 
it is substituted shall not be a holiday. 

(2) On any public holiday not prescribed as a holiday 
under this award, the company's establishment or place 
of business may be closed, in which case an employee 
need not present themselves for duty and payment may 
be deducted, but if work be done, ordinary rates of pay 
shall apply. 

(3) (a) Except as hereinafter provided a period of four 
consecutive weeks' leave with payment as prescribed in 
paragraph (b) hereof shall be allowed annually to an 
employee by the company after a period of 12 months' 
continuous service with the company. 

(b) (i) An employee before going on leave shall be 
paid the wages they would have received in 
respect of the ordinary time they would have 
worked had they not been on leave during the 
relevant period. 

(ii) Subject to paragraph (c) hereof an employee 
shall, where applicable, have the amount of 
wages to be received for annual leave calculated 
by including the following — 

(aa) The rate applicable to them as pre- 
scribed in Clause 13.—Wage Rates of 
this award and; 

(bb) Subject to paragraph (c) (ii) hereof the 
rate prescribed for work in ordinary 
time by Clause 12.—Shift Work of the 
award according to the worker's roster 
or projected roster including Saturday 
and Sunday shifts; 

(cc) The rate payable pursuant to Clause 
9.—Higher Duties calculated on a daily 
basis, which the worker would have 
received for ordinary time during the 
relevant period whether on a shift roster 
or otherwise; 

(dd) Any other rate to which the employee is 
entitled in accordance with their 
contract of employment for ordinary 
hours of work; provided that this pro- 
vision shall not operate so as to include 
any payment which is of a similar nature 
to or is paid for the same reasons as or is 
paid in lieu of those payments pre- 
scribed by Clause 11.—Overtime, 
Clause 14.—Special Rates and Pro- 
vision of Equipment of this award, nor 
any payment which might have become 
payable to the worker as reimbursement 
for expenses incurred. 

(c) In addition to the payment prescribed in paragraph 
(b) hereof, an employee shall receive a loading calculated 
on the rate of wage prescribed by that paragraph. This 
loading shall be as follows: 

(i) Day Workers — An employee who would have 
worked on day work had he not been on leave 
— a loading of \1Vi per cent. 

(ii) Shift Workers — An employee who would have 
worked on shift work had they not been on 
leave — a loading of 17 Vi per cent. Provided 
that where the employee would have received 
shift loadings prescribed by Clause 12.—Shift 
Work and if applicable, payment for work on a 
regularly rostered sixth shift in not more than 
one week in any four weeks had they not been 
on leave during the relevant period and such 
loadings and payment would have entitled 
them to a greater amount than the loading of 
11 Vi per cent, then the shift loadings shall be 
added to the rate of wage prescribed by para- 
graph (b) (ii) (aa) hereof in lieu of the 11 Vi per 
cent loading. Provided further, that if the shift 
loadings would have entitled them to a lesser 
amount than the loading of 17 Vi per cent then 
such loading of 17 Vi per cent shall be added to 
the rate of wage prescribed by paragraph (b) 
but not including paragraph (b) (ii) (bb) hereof 
in lieu of the shift loadings and the said 
payment. 

Except as provided in subclause (6) of this clause, the 
loading prescribed by this paragraph shall not apply to 
proportionate leave on termination. 

(4) (a) A seven day shift worker, i.e. a shift worker 
who is rostered to work regularly on Sundays and 
holidays shall be allowed one week's leave in addition to 
the leave to which they are otherwise entitled under this 
clause. 

(b) Where an employee with 12 months' qualifying 
service is engaged for part of a qualifying 12-monthly 
period as a seven day shift worker, they shall be entitled 
to have the period of annual leave to which they are 
otherwise entitled under this clause increased by one 
twelfth of a week for each completed month they are 
continuously so engaged. 
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(5) If any award holiday falls within an employee's 
period of annual leave and is observed on a day which in 
the case of that employee would have been an ordinary 
working day there shall be added to that period one day 
being an ordinary working day for each such holiday 
observed as aforesaid. 

(6) (a) An employee whose employment terminates 
after they have completed a 12 monthly qualifying period 
and who has not been allowed the leave prescribed under 
this clause in respect of that qualifying period shall be 
given payment as prescribed in paragraphs (b) and (c) of 
subclause (3) of this clause in lieu of that leave or, in a 
case to which subclauses (9), (10) or (11) of this clause 
applies, in lieu of so much of that leave as has not been 
allowed unless: 

(i) the employee has been justifiably dismissed for 
misconduct; and 

(ii) the misconduct for which the employee has 
been dismissed occurred prior to the 
completion of that qualifying period. 

(b) If, after one month's continuous service in any 
qualifying 12 monthly period an employee lawfully 
leaves their employment or their employment is 
terminated by the company through no fault of the 
employee, the employee shall: 

(i) be paid 2.923 hours pay at the rate of wage 
prescribed by paragraph (b) of subclause (3) of 
this clause, divided by 38 in respect of each 
completed week of continuous service. 

(7) Any time in respect of which an employee is absent 
from work except time for which they are entitled to 
claim sick pay or time spent on holidays or annual leave 
as prescribed by this award shall not count for the 
purpose of determining their right to annual leave. 

(8) In the event of an employee being employed by the 
company for portion only of a year, they shall only be 
entitled, subject to subclause (6) of this clause, to such 
leave on full pay as is proportionate to the employee's 
length of service during that period with the company, 
and if such leave is not equal to the leave given to the 
other employees the employee shall not be entitled to 
work or pay whilst the other employees of the company 
are on leave on full pay. 

(9) Annual leave shall be given and taken in one or two 
continuous periods. If the annual leave is given in two 
continuous periods then one of those two periods must 
be at least thee consecutive weeks. Provided that if the 
company and an employee so agree then the employee's 
annual leave entitlement may be given and taken in two 
separate periods, neither of which is of at least three 
consecutive weeks, or in three separate periods. 

(10) The provisions of this clause shall not apply to 
casual workers. 

16.—Absence Through Sickness. 
(1) (a) An employee who is unable to attend or remain 

at their place of employment during the ordinary hours 
of work by reason of personal ill health or injury shall be 
entitled to payment during such absence in accordance 
with the provisions of this clause. 

(i) Employee who actually works 38 ordinary 
hours each week 

An employee whose ordinary hours of work are 
arranged in accordance with paragraph (c) or (d) of 
subclause (1) of Clause 10.—Hours so that they work an 
average of 38 ordinary hours each week during a 
particular work cycle shall be entitled to pay during such 
absence calculated as follows:— 

duration of absence x appropriate weekly rate 
ordinary hours normally 5 

worked that day 
An employee shall not be entitled to claim payment for 

personal ill health or injury nor will their sick leave 
entitlement be reduced if such ill health or injury occurs 
on the week day they are to take off duty in accordance 
with paragraph (c) or (d) of subclause (1) of Clause 10.— 
Hours. 

(b) Notwithstanding the provisions of paragraph (a) 
of this subclause the company may adopt an alternative 
method of payment of sick leave entitlements where the 
company and the unions so agree. 

(c) Entitlement to payment shall accrue at the rate of 
one-sixth of a week for each completed month of service 
with the company. 

(d) If in the first or successive years of service with the 
company an employee is absent on the ground of 
personal ill health or injury for a period longer than their 
entitlement to paid sick leave, payment may be adjusted 
at the end of that year of service, or at the time the 
employee's services terminate, if before the end of that 
year of service, to the extent that the employee has 
become entitled to further paid sick leave during that 
year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year 
and subject to this clause may be claimed by the 
employee if the absence by reason of personal ill health 
or injury exceeds the period for which entitlement has 
accrued during the year at the time of the absence. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably 
practicable advise the company of their inability to 
attend for work, the nature of their illness or injury and 
the estimated duration of the absence. Provided that 
such advice, other than in extraordinary circumstances 
shall be given to the company within 24 hours of the 
commencement of the absence. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a 
medical practitioner dated at the time of the absence or 
who fails to supply such other proof of the illness or 
injury as the company may reasonably require, provided 
that the employee shall not be required to produce a 
certificate from a medical practitioner with respect to 
absences of two days or less unless, in any year of service, 
the employee has previously been absent for an 
aggregated period not exceeding four days without a 
medical certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who 
suffers personal ill health or injury during the time when 
they are absent on annual leave and an employee may 
apply for and the company shall grant paid sick leave in 
place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to their place of residence or a 
hospital as a result of their personal ill health or injury 
for a period of seven consecutive days or more and they 
produce a certificate from a registered medical 
practitioner that they were so confined. Provided that 
the provisions of this paragraph do not relieve the 
employee of the obligation to advise the company in 
accordance with subclause (3) of this clause if they are 
unable to attend for work on the working day next 
following their annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the worker was entitled at the time they proceeded 
on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
company in accordance with paragraphs (a), (b) and (c) 
of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by the 
paid sick leave and the replaced annual leave may be 
taken at another time mutually agreed to by the company 
and the employee or, failing agreement, shall be added to 
the employee's next period of annual leave or, if termina- 
tion occurs before then, be paid for in accordance with 
the provisions of Clause 15.—Holidays and Annual 
Leave. 
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(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is subse- 
quently taken provided that the annual leave loading pre- 
scribed in Clause 15.—Holidays and Annual Leave shall 
be deemed to have been paid with respect to the replaced 
annual leave. 

(6) The provisions of this clause with respect to 
payment do not apply to employees who are entitled to 
payment under the Workers' Compensation Act nor to 
employees whose injury or health is the result of the 
employee's own misconduct. 

(7) The provisions of this clause do not apply to casual 
employees. 

17.—Long Service Leave. 
The Long Service Leave Provisions set out in Volume 

66 of the Western Australian Industrial Gazette at pages 
one to four both inclusive, are hereby incorporated in 
and form part of this award. 

18.—Bereavement Leave. 
(1) An employee, other than a casual employee, shall 

on the death of a wife, husband, de facto wife, de facto 
husband, mother, mother-in-law, father, father-in-law, 
brother, sister, child or stepchild, be entitled, after giving 
notice, to leave without deduction of pay for a period not 
exceeding the number of hours worked by the employee 
in two ordinary working days. Proof of such death shall 
be furnished by the employee to the satisfaction of the 
company. 

(2) Payment in respect of bereavement leave is to be 
made only where the employee otherwise would have 
been on duty and shall not be granted in any case where 
the employee concerned would have been off duty in 
accordance with any shift roster or on long service leave, 
annual leave, sick leave, workers' compensation, leave 
without pay or on a public holiday. 

(3) For the purposes of this clause the pay of an 
employee employed on shift work shall be deemed to 
include any usual shift allowance. 

19.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee who 

becomes pregnant shall, upon production to the 
company of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confine- 
ment, be entitled to maternity leave provided that she has 
had not less than 12 months' continuous service with the 
company immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' compulsory 
leave to be taken immediately before the 
presumed date of confinement and a period of 
six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) An employee shaU, not less than 10 weeks prior 
to the presumed date of confinement, give 
notice in writing to the company stating the 
presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to the company of the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks arising 
out of the pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for the 
employee to continue at her present work, the employee 
shall, if the company deems it practicable, be transferred 
to a safe job at the rate and on the conditions attaching to 
that job until commencement of maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the company may require the 
employee to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. Such 
leave shall be treated as maternity leave for the purposes 
of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the company, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the company, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the preg- 
nancy of an employee terminates other than by 
the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
employee to resume work at the time 
nominated by the company which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the company that 
she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child then — 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work. 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave (to be known as 
special maternity leave) as a duly qualified 
medical practitioner certifies as necessary 
before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 
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(d) An employee returning to work after the 
completion of a period of leave taken pursuant 
to thus subclause shall be entitled to the position 
which she held immediately before proceeding 
on such leave or, in the case of an employee 
who was transferred to a safe job pursuant to 
subclause (3), to the position she held 
immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave of other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: Not- 
withstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service for 
any purpose of the award. 

(9) Termination of Employment. 
(a) An employee on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with this 
award. 

(b) The company shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of the company 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
company given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(3), to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 
available for which the employee is qualified 
and the duties of which she is capable of 
performing, she shall be entitled to a position as 
nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees. 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before the company engages a replacement 
employee under this subclause, the company 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 

(c) Before the company engages a person to 
replace an employee temporarily promoted or 
transferred in order to replace an employee 
exercising her rights under this clause, the 
company shall inform that person of the 

temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring the company to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

20.—Time and Wages Record. 

(1) The company shall keep a time and wages record 
system showing the name of each employee, the nature of 
their work, the hours worked each day, and the wages 
and allowances paid each week. Any system of automatic 
recording by means of machines shall be deemed to 
comply with this provision to the extent of the 
information recorded. 

(2) The time and wages record system shall be open for 
inspection by a duly accredited official of the union 
during the usual office hours, at the company's office or 
other convenient place, and the duly accredited official 
shall be allowed to take extracts therefrom. If the record 
system by not available when the official calls to inspect 
it, it shall be made available for inspection within 24 
hours at the company's office. 

21.—Payment of Wages. 

(1) Each employee shall be paid the appropriate rate 
shown in Clause 13.—Wage Rates of this award. Subject 
to subclause (2) of this clause payment shall be pro rata 
where less than the full week is worked. 

(2) Wages shall be paid as follows — 
(a) Average of 38 ordinary hours: Subject to 

subclauses (3) and (4) hereof, wages shall be 
paid weekly according to a weekly average of 
ordinary hours worked even though more or 
less than 38 ordinary hours may be worked in 
any particular week of the work cycle. 

Special Note — Explanation of Averaging System. 
As provided in paragraph (a) of this subclause an 

employee whose ordinary hours may be more or less than 
38 in any particular week of a work cycle, is to be paid his 
wages on the basis of an average of 38 ordinary hours so 
as to avoid fluctuating wage payments each week. An 
explanation of the averaging system of paying wages is 
set out below: 

(i) The 38-hour week is implemeted so as to give an 
employee a day off in each work cycle. During a 
work cycle of 28 consecutive days (that is, over 
four consecutive weeks) the employee's 
ordinary hours are arranged on the basis that 
for three of the four weeks they worked 40 
ordinary hours each week and in the fourth 
week they worked 32 ordinary hours. That is, 
they would work for eight ordinary hours each 
day, Monday to Friday inclusive for three 
weeks and eight ordinary hours on four days 
only in the fourth week — a total of 19 days 
during the work cycle. 

(ii) The weekly wage rates for ordinary hours of 
work applicable to the employee shall be the 
average weekly wage rate set out for the 
employee's classification in Clause 13.—Wage 
Rates of this award, and shall be paid each 
week even though more or less than 38 ordinary 
hours are worked that week. 
In effect, under the averaging system, the 
employee accrues a "credit" each day they 
work actual ordinary hours in excess of the 
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daily average which would otherwise be seven 
hours 36 minutes. This "credit" is carried 
forward so that in the week of the cycle that 
they work on only four days, their actual pay 
would be for an average of 38 ordinary hours 
even though, that week, they work a total of 32 
ordinary hours. 
Consequently, for each day an employee works 
eight ordinary hours he accrues a "credit" of 
24 minutes (0.4 hours). The maximum' 'credit'' 
the employee may accrue under this system is 
0.4 hours on 19 days; that is, a total of seven 
hours and 36 minutes. 

(iii) As provided in subclause (2) of this clause, an 
employee will not accrue a "credit" for each 
day he is absent from duty other than on annual 
leave, long service leave, holidays prescribed 
under this award, paid sick leave, workers' 
compensation or bereavement leave. 

(3) Absences from Duty 

(a) An employee who is absent from duty (other 
than on annual leave, long service leave, 
holidays prescribed under this award, paid sick 
leave, workers' compensation or bereavement 
leave) shall, for each day he is so absent, lose 
average pay for that day calculated by dividing 
his average weekly wage rate by five. 
An employee who is so absent from duty for 
part of a day shall lose average pay for each 
hour he is absent by dividing his average daily 
pay rate by eight. 

(b) Provided when such an employee is absent 
from duty for a whole day he will not accrue a 
"credit" because he would not have worked 
ordinary hours that day in excess of seven hours 
36 minutes for which he would otherwise have 
been paid. Consequently, during the week of 
the work cycle he is to work less than 38 
ordinary hours he will not be entitled to average 
pay for that week. In that week, the average 
pay will be reduced by the amount of the 
"credit" he does not accrue for each whole day 
during the work cycle he is absent. 
The amount by which an employee's average 
weekly pay will be reduced when he is absent 
from duty (other than on annual leave, long 
service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation 
or bereavement leave) is to be calculated as 
follows: 

2. Employee takes each of the four days off without 
authorisation in the fourth week. 

Total of "credits" not 
accrued during cycle average weekly pay 

Examples: (An employee's ordinary hours are 
arranged so that he works eight ordinary hours on five 
days of each week for three weeks and eight ordinary 
hours on four days of the fourth week.) 

1. Employee takes one day off without authorisation 
in first week of cycle. 

Week of Cycle 
1st Week 

2nd and 3rd Weeks 

4th Week 

Payment 
average weekly pay 
less one day's pay 
(i.e. one-fifth) 
average weekly pay 
each week 
average pay 
less credit not accrued 
on day of absence 
average pay 
less 0.4 hours 

Week of Cycle 
1st, 2nd and 
3rd Weeks 
4th Week 

Payment 

average pay each week 
average pay 
less four-fifths of 
average pay for the four 
days absent 
less total of credits not 
accrued that week 
one-fifth average pay 
less four x 0.4 hours 

one-fifth average pay 
less 1.6 hours 

(4) Alternative Method of Payment: An alternative 
method of paying wages to that prescribed by subclauses 
(2) and (3) of this clause may be agreed between the 
company and the unions concerned. 

(5) Direct Transfer into an Account: The employee 
may be paid his wages by direct transfer into an account 
nominated by the employee. 

(6) Termination of Employment: An employee who 
lawfully leaves his employment or is dismissed for 
reasons other than misconduct shall be paid all moneys 
due to him at the termination of his service with the 
company. 

Provided that in the case of an employee who has not 
taken the day off due to him during the work cycle in 
which his employment is terminated, the wages due to 
that employee shall include a total of credits accrued 
during the work cycle as detailed in the Special Note 
following paragraph (b) of subclause (2) of this clause. 

Provided further, where the employee has taken a day 
off during the work cycle in which their employment is 
terminated, the wages due to that employee shall be 
reduced by the total of credits which have not accrued 
during the work cycle. 

(7) Details of Payments to be Given: The company 
shall provide the employee with a statement in writing 
with respect to each week's wages the amount of wages to 
which they are entitled, the amount of deductions made 
therefrom, the net amount being paid to them, and the 
number of hours worked. 

(8) Calculation of Hourly Rate: Except as provided in 
subclause (3) of this clause the ordinary rate per hour 
shall be calculated by dividing the appropriate weekly 
rate by 38. 

22.—Resolution of Disputes. 
Any dispute arising during the currency of the award 

shall be dealt with as follows — 
(1) The matter should first be discussed between the 

employee and their immediate supervisor. At the 
employee's option their delegate may also be present. 

(2) If not settled the matter shall be submitted by the 
employee and/or union representative to the Employee 
Relations Counsellor or other appropriate officer of the 
company. 

(3) If not settled the matter shall be formally 
submitted by the State Secretary or other appropriate 
official of the union concerned to the company. 

(4) Until the matter is determined in accordance to the 
above procedures, work shall continue normally. All 
parties to the award, the company, its officials, the 
Unions and their members will take all possible action to 
settle any dispute within seven days of notification of the 
dispute to the Industrial and Labour Relations Manager. 

(5) No party shall be prejudiced as to the final settle- 
ment by continuance of work in accordance with this 
subclause. 
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23.—Provisions Relation to Unions. 
(1) The company shall recognise Shop Stewards who 

have been accredited by the union and such Shop 
Stewards will be given such time as is necessary to 
interview company representatives in order to resolve 
any disagreements or disputes. Provided, however, that 
such Shop Stewards shall not leave their place of work 
without the company's prior consent, which shall not be 
unreasonably withheld. 

(2) The company will provide each accredited delegate 
with a copy of this award. 

(3) The company shall provide a lockable notice board 
in a reasonably convenient place for the posting of 
notices signed by the Secretary or other accredited 
official of the union. 

(4) Provided prior notification is given to the 
company, the Secretary or other accredited official of the 
union shall be given access to company representatives 
and, where necessary, to interview employees. 

24.—Board of Reference. 
There shall be a Board of Reference consisting of a 

chairman and an equal number of company's and 
employees' members who shall be appointed pursuant to 
section 48 of the Industrial Relations Act 1979 and 
regulation 16 of the Industrial Commission Regulations 
1980. 

25.—Reserved Matters. 
(1) Leave is reserved to the parties in respect of the 

following matters — 
(a) New classifications 

(i) Electronic Tradesperson, Electrician 
Special Class 

(b) Apprentice and/or Junior Workers 
(c) Disability Allowances. 

(2) Reserved matters may be raised by either party 
during the life of this award. 

Dated at Perth this 29th day of May 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

First Schedule — List of Respondents. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia 
Australasian Society of Engineers, Moulders and 

Foundry Workers Industrial Union of Workers, 
Western Australian Branch 

The Construction, Mining and Energy Workers' Union 
of Australia — Western Australian Branch 

Electrical Trades Union of Workers of Australia 
(Western Australia Branch), Perth 

The Operative Painters' and Decorators' Union of 
Australia, West Australia Branch, Union of 
Workers 

The Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial 
Union of Workers 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A20 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the Board of the State 
Library Service of Western Australia, Respondent. 
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Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 7th day of August 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

TECHNICAL ASSISTANTS SURVEY 
TRAINEESHIP AGREEMENT 1987 

No. AG6 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 41 — New Agreement. 

Association of Draughting, Supervisory and Technical 
Employees, WA Branch 

and 
Moss, Driscoll and Hawker and Others. 

No. AG6 of 1987. 

NEW AGREEMENT KNOWN AS 
THE TECHNICAL ASSISTANT SURVEY 

TRAINEESHIP AGREEMENT 1987. 
T rainee T echnical Surveying 
Assistants 

COMMISSIONER O.K. SALMON. 
18th day of August 1987. 

Order. 
HAVING heard Mr J.C. Beedham on behalf of the 
applicant and Mr K.J. Farrell on behalf of the 
respondents, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby makes the following 
Agreement — 

That the attached memorandum be registered as 
an industrial agreement. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Technical Assistant Survey Traineeship Agreement 1987 
No. AG6 of 1987. 

Memorandum of Terms of Agreement. 
This Agreement made pursuant to the provisions of 

the Industrial Relations Act 1979-84 of Western 
Australia, between the Association of Drafting, Super- 
visory and Technical Employees on the one part and the 
employers named in Schedule A attached hereto on the 
other part, witnesseth that hereto mutually covenant and 
agree the one with the other as follows. 

1.—Title. 
This Agreement shall be known as the Technical 

Assistant Survey Traineeship Agreement 1987. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Objects. 
4. Scope. 
5. Area of Operation. 
6. Term of Agreement. 
7. Definitions. 
8. Cancellation of Training. 



1548 

9. Hours of Attendance. 
10. Conditions of Training. 
11. General Conditions. 
12. Disputes Settlement. 
13. Signatories. 

Schedule A. 

3.—Objects. 
(1) The object of this agreement is to provide the form 

and substance of the conditions of employment, 
including rates of pay, applicable to technical assistant 
survey trainees in Western Australia employed under 
Australian Traineeships Scheme (ATS). 

(2) This agreement shall not be used by any party as a 
precedent in any proceedings before Industrial 
Tribunals. 

4.—Scope. 
This agreement shall apply to all technical assistant 

survey trainees undertaking a traineeship as part of the 
Australian Traineeship System employed in the industry 
of the employers named in Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

6.—Term of Agreement. 
This agreement shall operate from 29 June 1987, for a 

period of 12 months. Provided that where the agreement 
is terminated in accordance with section 43 of the 
Industrial Relations Act 1979 such termination shall not 
prejudice any training agreements or employment 
contracts between the trainees and the employers which 
were entered into during the currency of this agreement. 

7.—Definitions. 
"Training or Trainee Agreement" is an agreement for 

training made pursuant to section 37D of the Western 
Australian Industrial Training Act 1975. Such agreement 
shall be approved by the State Management Committee 
(SMC) for traineeships and registered under the 
Industrial Training Act 1975. 

"Technical Assistant Survey Trainee (ATS)" is an 
employee who is bound by a training agreement 
registered with the appropriate State Training Authority. 

"Australian Traineeship System (ATS)" shall mean 
the traineeship system set up under the Industrial 
Training Act 1975 as a result of the report of the 
Commonwealth Committee of Enquiry into labour 
market programmes (Kirby Report) in response to 
recommendation 18 of that report. 

The "ordinary rate of wage" for all purposes shall be 
the weekly wage set out in Clause 10.—Conditions of 
Training subclause (4). 

8.—Cancellation of Training. 
A traineeship may be cancelled — 

(a) by mutual consent 
(b) by either the employer or the trainee giving two 

weeks' notice on either side, or by the payment 
or forfeiture as the case may be, of two weeks' 
wages in lieu of notice. This does not affect the 
right to dismiss for misconduct and in such a 
case wages shall be paid up to the time of 
dismissal only. 

9.—Hours of Attendance. 
The ordinary hours of work, for work performed 

within 50 kilometres of the GPO Perth, shall not exceed 
40 per week, nor eight per day, Monday to Friday 
inclusive. Provided that, in any other area of operation, 
the ordinary hours of work shall not exceed 80 hours per 
fortnight and may be worked over any 10 days of that 
period. 

10.—Conditions of Training. 
(1) The employer shall ensure that the trainee is 

permitted to attend the prescribed off-the-job training 
course and is provided with the prescribed on-the-job 
training approved by the appropriate State Training 
Authority. 

(2) The trainee shall be engaged for a minimum of 12 
months as a full-time employee, provided that a trainee 
shall be subject to a probation period of one month. 

(3) Time spent on off-the-job training shall be allowed 
without loss of continuity of employment. 

(4) Rates of Pay 
(a) Rates of pay will be calculated by deriving a 

junior rate and then a trainee rate based on the 
agreed Adult Bench Mark rate where the per- 
centages for the junior rates are: 
16 years of age and under — 52 per cent of the 
Adult Bench Mark Rate 
17 years of age and under — 60 per cent of the 
Adult Bench Mark Rate 
18 years of age and under — 70 per cent of the 
Adult Bench Mark Rate 
19 years of age and under — 80 per cent of the 
Adult Bench Mark Rate 
and the percentage for the trainee rate is 75 per 
cent of the corresponding junior rate for all 
ages. 

(b) At the commencement of operation of this 
Agreement set out in Clause 6, the agreed Adult 
Bench Mark Rate is $16 590 per annum and the 
calculated weekly trainee rates are: 
At 16 years of age and under $124.43 
At 17 years of age and under $143.57 
At 18 years of age and under $167.50 
At 19 years of age and under $191.42 

(c) The Adult Bench Mark Rate shaU be adjusted 
in accordance with movements in the 
Consumer Price Index, as approved by the 
Western Australian Industrial Relations 
Commission. 

(d) Where a trainee has a birthday during the 
traineeship period an increment to the 
appropriate trainee rate will apply. 

(5) Overtime — Trainees shall not be required to work 
overtime unless in a particular establishment the working 
of some overtime is necessary for the training to be 
provided on particular work which can only be under- 
taken during overtime hours. 

(6) (a) Where the employment of a trainee by an 
employer is continued after completion of the trainee- 
ship period the service during the traineeship period shall 
be counted as service. The service shall also be credited to 
any company based medical scheme and other schemes 
with minimum service criteria. 

(b) Should an employee resume employment with an 
employer within a period of three months from the end 
of the period of traineeship such employment shall be 
deemed to be continuous for the purpose of paragraph 
(a) of this subclause. 

(7) The provision of the relevant workers compen- 
sation and occupational health and safety legislation 
shall apply to trainees. 

(8) Where possible, traineeship positions shall be 
additional to normal staff numbers. Existing full-time 
employees shall not be displaced by trainees. 

(9) The Union shall be afforded reasonable access to 
trainees during work time for the purposes of explaining 
the role and functions of the Union. 

(10) Trainees whose service is terminated at the com- 
pletion of the traineeship shall be paid annual leave for a 
period of four weeks plus 11 Zi per cent loading calcu- 
lated on the ordinary rate of wage set by subclause (4) of 
this clause. 
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(11) On the completion of the traineeship the State 
Training Authority shall provide each successful trainee 
with a certificate under the Industrial Training Act. 

11.—General Conditions. 
(1) Not less than 30 minutes nor more than one hour 

shall be allowed for a meal each day. 

(2) (a) A trainee who, on any day, or from day to day 
is required to work at a job away from the accustomed 
office shall, at the direction of the employer, present 
himself/herself for work at such a job at the usual 
starting time. 

(b) As trainee to whom paragraph (a) of this subclause 
applies shall be paid at ordinary rates for the time spent 
travelling between his/her home and the job and shall be 
reimbursed for any fares incurred in such travelling, but 
only to the extent that the time so spent and the fares so 
incurred exceed the time normally spent and the fares 
normally incurred in travelling between his/her home 
and the accustomed office. 

(c) A trainee who with the approval of the employer 
uses his/her own means of transport for travelling to or 
from outside jobs shall be paid the amount of excess 
fares and travelling time which he/she would have 
incurred in using public transport unless he/she has an 
arrangement with the employer for a regular allowance. 

(d) For travelling during working hours from and to 
the employer's place of business or from one job to 
another, a trainee shall be paid by the employer at 
ordinary rates. The employer shall pay all fares and 
reasonable expenses in connection with such travelling. 

(3) (a) Where a trainee is directed by the employer to 
proceed to work at such a distance that he/she cannot 
return to his/her home each night and the trainee does 
so, the employer shall provide the trainee with suitable 
board and lodging or shall pay the expenses reasonably 
incurred by the trainee for board and lodging. 

(b) Suitable board and lodging, for the purpose of this 
subclause, shall mean full board and lodging at a hotel, 
motel, guest house or construction camp. 

(c) Notwithstanding the provisions of paragraphs (a) 
and (b) of this subclause, the employer may provide 
caravan or camping accommodation when the work 
exceeds 14 calendar days on one site, or when the job site 
is located in excess of half an hour's travelling time or is 
in excess of 50 kilometres from suitable board and 
lodging [as defined in paragraph (b) of this subclause]. 
Provided that in such circumstances the employer shall 
be under no obligation to provide a cook or a camp 
attendant. 

(d) In the event that a trainee is required to be 
accommodated in accordance with paragraph (a) of this 
subclause he/she shall be paid a camping allowance of 
$10.00 per day. 

(e) In addition to any other allowance payable under 
the provisions of this subclause, a trainee shall be paid a 
living-away-from-home allowance at the rate of $5.00 
per day for each completed day worked at a place from 
which he/she cannot return to his/her home each night. 

(f) The provisions of this subclause do not apply with 
respect to any period during which the trainee is absent 
from work without reasonable excuse and in such a case, 
where the board and lodging is supplied by the employer, 
he/she may deduct from moneys owing or which may 
become owing to the trainee an amount equivalent to the 
value of that board and lodging for the period of the 
absence. 

(4) The following days or the days observed in lieu 
shall, subject to this clause be allowed as holidays, 
without deduction of ordinary salary, namely, New 
Year's Day, Australia Day, Good Friday, Easter 
Monday, Anzac Day, Labour Day, Foundation Day, 

Sovereign's Birthday, Christmas Day and Boxing Day. 
Provided that another day may be taken as a holiday by 
arrangement between the parties in lieu of the days 
named in this subclause. 

(5) (a) A trainee who is unable to attend or remain at 
the place of employment during the ordinary hours of 
work by reason of personal ill health or injury shall be 
entitled to payrnent during such absence in accordance 
with the following provisions. 

(b) Entitlement to payment shall accrue at the rate of 
one sixth of a week for each completed month of service 
with the employer. 

(c) To be entitled to payment in accordance with this 
subclause the trainee shall as soon as reasonably 
practicable advise the employer of his/her inability to 
attend for work, the nature of the illness or injury and 
the estimated duration of the absence. Provided that 
such advice, other than in extraordinary circumstances 
shall be given to the employer within 24 hours of the 
commencement of the absence. 

(d) The provisions of this subclause do not apply to a 
trainee who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails 
to supply such other proof of the illness or injury as the 
employer may reasonably require provided that the 
trainee shall not be required to produce a certificate from 
a medical practitioner with respect to absences of two 
days or less unless after two such absences in a year of 
service the employer requests in writing that the next and 
subsequent absences in that year if any shall be 
accompanied by such certificate. 

(6) (a) A trainee, shall, on the death within Australia 
of a wife, husband, mother, brother, sister, child or step- 
child, be entitled on notice of leave up to and including 
the day of the funeral of such relation and such leave 
shall be without deduction of ordinary pay for a period 
not exceeding the number of hours worked by the trainee 
in two ordinary working days. Proof of such death shah 
be furnished by the trainee to the satisfaction of the 
employer. 

(b) Payment in respect of compassionate leave is to be 
made only where the trainee otherwise would have been 
on duty and shall not be granted in any case where the 
trainee concerned would have been off duty in accor- 
dance with any work roster or on leave or on a public 
holiday. 

(7) (a) The employer shall have available a sufficient 
supply of protective equipment (as, for example, glasses, 
ear protectors, gumboots, helmets, overalls, dustcoats or 
other efficient substitutes thereof) for use by the trainees 
when employed on work for which protective equipment 
is reasonably necessary. 

(b) A trainee shall sign an acknowledgement when 
receiving any article of protective equipment and shall 
return that article to the employer when he/she has 
finished using it or on leaving that employment. 

12.—Disputes Settlement. 
(1) Should any dispute arise as to the operation of this 

agreement and the parties are unable to resolve that 
dispute by amicable negotiation the parties shall refer 
such dispute to the Industrial Relations Commission 
for — 

(a) concliation in the first instance and failing that 
(b) for arbitration. 

(2) Should any dispute arise as to the operation of a 
"training" agreement such dispute shall be resolved 
through the settlement mechanisms presented by the 
Industrial Training Act 1975. 
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13.—Signatories. 
Signatories 
Signed for and on behalf 
of the Association of 
Draughting Supervisory 
and Technical Employees 
Signed on behalf of Moss Driscoll & Hawker 

Consulting Surveyors 
89 Forrest Street 
Cottesloe 6011 

in the presence of 
Signed on behalf of City and Rural Surveys 

Consulting Surveyors 
116 Hobart Street 
Mount Hawthorn 6016 

in the presence of 
Signed on behalf of F.K. Thompson & 

Associates Pty Ltd 
32 Stirling Street 
Bunbury 6230 

in the presence of 
Signed on behalf of Survey and Mapping Group 

133 Scarborough Beach Rd 
PO Box 99 
Mount Hawthorn 6016 

in the presence of 
Signed on behalf of Fisher Lewis 

Surveyors and 
Photogrammetrists 
GHD Surveys Pty Ltd 
(Inc ACT) 
9 Hardy Street 
South Perth 6151 

in the presence of 
Signed on behalf of Ranieri Bateman and Ingram 
in the presence of 
Signed on behalf of Graham Gath Surveys 
in the presence of 
Signed on behalf of William M. Scanlan 
in the presence of 

Schedule "A". 
Employers Party to this Agreement: 

Moss Driscoll & Hawker 
89 Forrest Street, Cottesloe 6011 
City & Rural Surveys 
116 Hobart Street, Mount Hawthorn 6016 
F.K. Thompson & Associates Pty Ltd 
32 Stirling Street, Bunbury 6230 
Survey & Mapping Group Pty Ltd 
133 Scarborough Beach Road, Mount Hawthorn 
6016 
Fisher Lewis 
9 Hardy Street, South Perth 6151 
Associated Surveys (Aust) Pty Ltd 
18 Prowse Street, West Perth 6005 
Ranieri Bate & Ingram Pty Ltd 
326 Hay Street, Perth 6000 
McKimmie Jamieson & Partners (Aust) Pty Ltd 
Shenton Avenue, Joondalup 6027 
Hunt & Rogers Pty Ltd 
69 Great Northern Highway, Midland 6056 
Paterson Tudor Owen & Parker 
442 Beaufort Street, Highgate 6000 
William Scanlin 
8 Stafford Court, Midland 6056 
Graham Gath Surveys 
Suite 6, Balmoral Square, Esperance 6450 

AWARDS/AGREEMENTS -— 
Consolidation of — 

RAILWAY EMPLOYEES AWARD 
No. 18 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 434 of 1987. 

Between West Australian Government Railways 
Commission, Applicant and Australian Railways 
Union of Workers West Australian Branch and 
Others, Respondents. 

Order. 
HAVING heard Mr A. Hassell on behalf of the Appli- 
cant, Mr R.M. Collie on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and being 
satisfied that the terms of the General Order of the 
Commission No. 1195 of 1986, dated 24 April 1987, have 
been complied with, and by consent, hereby orders — 

That the Railway Employees Award No. 18 of 
1969 as amended, be varied in accordance with the 
following Schedule "A" and consolidated in accor- 
dance with Schedule "B" and that such variation 
and consolidation shall have effect from the 
beginning of the first pay period commencing on or 
after 30 June 1987. 

Dated at Perth this 14th day of July 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule "A". 
1. Clause 1.—Title: Delete "1977 and further 

amended and consolidated 1984". 
2. Clause 2.—Arrangement: Amend the following 

numbers and titles:— 
2 (4) — delete "of Award" 
2 (6) (A) — insert "Introduction of Change" 
2 (15) — delete "and Workers' Compensation" 
2 (24) — delete "Water Allowance" 

— insert "Deleted" 
2 (29) — delete "Travelling by Sea" 

— insert "Deleted" 
2 (33) — delete "Apprentices" 

— insert "Apprenticeships" 
2 (37) — delete "(Other than Safeworking Porters)" 
2 (37) — delete (Traffic Only) (Sixth Shift Penalties) 

— insert "Traffic Section" after "Week's 
Work" 

2 (45) — delete "45 Apprenticeships" 
— delete "Schedule" 
— insert "Schedule A — Midland Workshops 

Disability Allowance Groupings" 
— insert "Schedule B — Uniforms and 

Clothing" 
3. Clause 3.—Term: Insert "(This Award was 

delivered on the 25th day of July 1969)". 
4. Clause 4.—Area and Scope: Delete $10 (XX) and 

insert $50 000. 
5. Clause 6.—No Reduction: Immediately following 

this clause insert new Clause 6A.—Introduction of 
Change:— 

6A.—Introduction of Change. 
(1) Employer's Duty to Notify 

(a) Where an employer has made a definite 
decision to introduce major changes in 
production, program, organisation, 
structure or technology that are likely to 
have significant effects on employees, the 
employer shall notify the employees who 
may be affected by the proposed changes 
and their union or unions. 
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(b) "Significant effects" include termination 
of employment, major changes in the 
composition, operation or size of the 
employer's workforce or in the skills 
required, the elimination or diminution of 
job opportunities, promotion 
opportunities or job tenure; the alteration 
of hours of work; the need for retraining 
or transfer of employees to other work or 
locations and restructuring of jobs. Pro- 
vided that where the Award makes 
provision for alteration of any of the 
matters referred to herein an alteration 
shall be deemed not to have significant 
effect. 

(2) Employer's Duty to Discuss Change 
(a) The employer shall discuss with the 

employees affected and their union or 
unions, inter alia, the introduction of the 
changes referred to in subclause (1) hereof, 
the effects the changes are likely to have on 
employees, measures to avert or mitigate 
the adverse effects of such changes on 
employees and shall give prompt 
consideration to matters raised by the 
employees and/or their unions in relation 
to the changes. 

(b) The discussion shall commence as early as 
practicable after a firm decision has been 
made by the employer to make the changes 
referred to in subclause (1) hereof. 

(c) For the purposes of such discussion, the 
employer shall provide to the employees 
concerned and their union or unions, all 
relevant information about the changes 
proposed; the expected effects of the 
changes on employees and any other 
matters likely to affect employees, pro- 
vided that any employer shall not be 
required to disclose confidential informa- 
tion the disclosure of which would be 
inimical to the employer's interests. 

6. Clause 7.—Preference: Delete the contents of this 
clause and insert "Deleted by section 88 (3) of the Acts 
Amendment and Repeal (Industrial Relations) Act (No. 
2) 1984". 

7. Clause 8.—Board of Reference: Amend the 
following subclauses:— 

8 (1) Amend — "regulation 52 of the Industrial 
Arbitration Act" to read "section 48 of the 
Industrial Relations Act". 
Delete "(Western Australian Industrial 
Commission) Regulations 1974". 
8 (3) Amend — "regulation 66 of the Industrial 
Arbitration Act (Western Australian Industrial 
Commission) Regulations 1974" to read 
"regulation 26 of the Industrial Relations Act 
(Western Australian Industrial Relations 
Commission) Regulations 1985". 

8. Clause 10.—Knowledge of Roads: In second last 
line after the words "station master" insert the words 
"or officer in charge". 

9. Clause 11.—Right of Entry: In subclause (1) amend 
the following title changes:— 

Delete "Assistant Chief Mechanical Engineer 
(Works)" and insert "Workshops Manager"; and 
delete "Works Engineers" and insert "Production 
Engineers". 

10. Clause 12.—Under-Rate Workers: In subclause 
(2) delete "Resident or Police" and insert 
"Stipendiary". 

11. Clause 14.—Secretary's Pass: Delete this clause 
and insert in lieu the following:— 

14.—Secretary's Pass. 
The employer shall grant leave without pay for a 

continuous period to the secretary of each applicant 
union (should such secretary be employed by the 
employer) to enable the secretary to attend 
exclusively to union work. Upon request a free pass 
will be issued to the said secretary, whether the 
secretary be an employee or not, but the pass may be 
withdrawn at the employer's discretion. Such pass 
shall be used exclusively for union work in 
connection with the operations of the employer but 
not for political purposes. 

12. Clause 15.—Payment for Sickness and 
Bereavement Leave: Subclause (2) delete "Workers 
Compensation Act 1912" and insert in lieu "Workers 
Compensation and Assistance Act 1981" and after 
subclause (8) (e) delete title "Workers Compensation 
Payments" and subclauses (9), (10), (11), (12) and (13). 

13. Clause 17.—Promotion: In subclause (3) delete the 
title "Stores Branch" and insert in lieu the title "Supply 
Division", and after the words "permanent appoint- 
ment:" insert the words "provided further that the 
vacancy shall be advertised and the appointment made 
within two months from the date on which the vacancy 
occurred". 

14. Clause 20A.—Shop Stewards and Grievance 
Procedures — Midland Workshops: Delete this clause 
and insert in lieu the following:— 

20A.—Shop Stewards and Grievance Procedures — 
Midland Workshops. 

(1) Subject to the provisions of this clause — 
(a) Shop stewards appointed in accordance 

with the rules of the union shall be 
recognised by the employer; and 

(b) the employer shall allow any such shop 
steward to discuss with the appropriate 
representative of the employer matters 
affecting the workers whom the shop 
steward represents. 

(2) Where, in relation to work in progress in any 
workshop, a question affecting the workers engaged 
on that work arises and the workers desire a decision 
from the employer on the question, not more than 
two of the workers concerned may raise the question 
with the senior foreman or foreman as the case may 
be. 

(3) (a) Where a matter raised pursuant to 
subclause (2) of this clause is within the authority of 
the senior foreman or foreman as the case may be to 
decide and the workers concerned are not satisfied 
with the decision of the senior foreman or foreman 
as the case may be, they may request the senior 
foreman or foreman as the case may be to call the 
shop steward or stewards elected to represent them 
into the discussion and the senior foreman or 
foreman as the case may be shall comply with any 
request so made. 

(b) Where, following discussions with the shop 
steward or stewards pursuant to paragraph (a) of 
this subclause, any steward is not satisfied with the 
decision then given by the senior foreman or 
foreman as the case may be, and desires that the 
senior foreman or foreman as the case may be 
decision be reviewed, shall, in the steward's own 
time, advise the convenor and the convenor shall, if 
the convenor agrees with the shop steward, refer the 
matter in writing to the appropriate full-time official 
of the convenor's union. 

(4) (a) Where a matter raised pursuant to 
subclause (2) of this clause is not within the 
authority of the senior foreman or foreman as the 
case may be to decide, the senior foreman or 
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foreman as the case may be shall advise the workers 
to that effect and shall forthwith refer the matter to 
the appropriate superior officer. 

(b) The Workshops Manager or, as the case may 
be, the Production Engineer, as soon as reasonably 
may be after a matter is referred to the employer 
pursuant to paragraph (a) of this subclause, shall 
investigate the matter and advise the workers of the 
employer's decision. 

(c) Where the workers are not satisfied with the 
decision of the Workshops Manager or, as the case 
may be, the Production Engineer, they may request 
that the shop steward or stewards elected to 
represent them be called into the discussion and any 
request so made shall be complied with. 

(d) Where, following discussions with the shop 
steward or stewards pursuant to paragraph (c) of 
this subclause, any steward is not satisfied with the 
decision then given by the Workshops Manager or, 
as the case may be, the Production Engineer and 
desires that the matter be further considered shall, in 
the steward's own time, advise the convenor and the 
convenor shall, if the convenor agrees with the shop 
steward, refer the matter in writing to the 
appropriate full-time official of the convenor's 
union. 

(5) Notwithstanding the provisions of paragraph 
(b) of subclause (3) and of paragraph (d) of 
subclause (4) of this clause, where a Board of 
Reference is desired on a job of short duration the 
senior foreman or foreman or, as the case may be, 
the superior officer, shall permit the shop steward to 
see the convenor in the employer's time and the 
convenor may contact the union office by 
telephone. 

(6) (a) Where a shop steward is of the opinion 
that work is being performed in the steward's 
workshop contrary to recognised demarcations, the 
shop steward may raise the matter with the senior 
foreman or foreman as the case may be, and, if not 
satisfied with the decision of the senior foreman or 
foreman as the case may be, may request the senior 
foreman or foreman as the case may be to arrange 
for a discussion between the senior foreman or 
foreman as the case may be and the shop steward's 
convenor. 

(b) Where, as a result of discussions with a 
convenor arranged pursuant to paragraph (a) of this 
subclause, a senior foreman or foreman as the case 
may be is of the opinion that the work in question 
should be re-allocated, the senior foreman or 
foreman as the case may be shall, before doing so, 
call into the discussions the shop steward's convenor 
or convenors representing the calling of the workers 
who are to be taken off the work. 

(c) Where any convenor is not satisfied with the 
decision of the senior foreman or foreman as the 
case may be as a result of discussion held pursuant to 
the preceding provisions of this subclause, the 
convenor may request the senior foreman or 
foreman as the case may be to refer the matter to the 
appropriate superior officer and any such request 
shall be complied with. 

(d) The Workshops Manager or, as the case may 
be, the Production Engineer as soon as reasonably 
may be after a matter is referred to pursuant to 
paragraph (c) of this subclause, shall discuss the 
matter with the convenor concerned. 

(e) Where a convenor is not satisfied with the 
outcome of any discussions held pursuant to the last 
preceding paragraph, shall, if the convenor desires 
that the matter be further considered, refer the 
matter in writing to the appropriate full-time official 
of the union. 

(7) (a) A worker who considers there is reason for 
complaint in relation to any entitlement due to the 
worker under this award or under any Act or 

Regulation applying to the worker's employment 
(not being a matter to which the preceding 
provisions of this clause apply) and who desires that 
the complaint be investigated, shall raise the matter 
in the manner prescribed by the award or by any 
such Act or Regulation; but where no procedure is 
laid down may raise the matter with the Staff Office. 

(b) A worker may, in the worker's own time, 
approach the shop steward for advice or assistance 
in connection with any complaint to which para- 
graph (a) of this subclause applies and the shop 
steward may, in the steward's own time, assist the 
worker in connection with any such complaint. 

(8) Where a shop steward is of the opinion that 
the employer is not complying with the provisions of 
this award with respect to any worker whom the 
steward has been elected to represent the steward 
shall, in the steward's own time, advise the convenor 
and the convenor shall, if the convenor agrees with 
the shop steward — 

(a) raise the matter in writing with the 
Workshops Manager; and 

(b) advise the appropriate full-time official of 
the union in writing that the matter has 
been so raised. 

(9) (a) At 1500 hours on the first Friday of each 
month a conference in accordance with the 
provisions of this subclause shall be held between 
representatives of management and workers. 

(b) The conference shall be attended by — 
(i) The Workshops Manager and Production 

Engineer. 
(ii) An industrial officer from the office of the 

Industrial Relations and Personnel 
Division. 

(iii) A full-time paid official of each of the 
unions party to this award. 

(iv) The shop steward's convenor of each of 
those unions. 

(v) The Deputy Industrial Registrar who shall 
act as Chairman but who shall take no part 
in discussions other than to direct 
conference procedure. 

(c) The agenda for the conference shall be 
prepared by the Industrial Officer referred to in sub- 
paragraph (ii) of paragraph (b) of this subclause and 
shall consist of — 

(i) all grievances raised in writing with either 
the Director Industrial Relations and 
Personnel or the Workshops Manager up 
to and including the Wednesday prior to 
the conference and since the Wednesday 
prior to the previous conference; and 

(ii) all grievances raised by previous 
conferences which have not been disposed 
of. 

(d) No deduction shall be made from the wages of 
any convenor for ordinary working time spent in 
attending the conference. 

(10) No shop steward, shop steward's convenor 
or other worker employed in the Workshops shall, 
during working hours, call or hold any meeting of 
workers concerned with any grievance. 

(11) No shop steward, shop steward's convenor 
or other worker employed in the Workshops shall 
call or hold any meeting on land or premises owned 
or controlled by the employer unless the permission 
to do so is first obtained from the employer and 
where the meeting involves members of more than 
one union from the appropriate full-time official of 
such steward's or convenor's union. 

(12) No shop steward, shop steward's convenor 
or other worker employed in the Workshops shall, 
whilst acting as chairman of any meeting called 
pursuant to subclause (11) of this clause, accept any 
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motion calling for action which is contrary to the 
rules of the union registered under the Industrial 
Relations Act 1979, as amended. 

(13) Each union shall notify the employer in 
writing of the name of each shop steward elected to 
represent members of that union and shall indicate 
in that notification the section in which the workers 
are employed who have taken part in the election. 

(14) In this clause "shop steward's convenor" 
and "convenor" means — 

• (a) in the case of a union having only one shop 
steward — that shop steward; 

(b) in the case of the Australian Railways 
Union of Workers, West Australian 
Branch — the Secretary of the Midland 
Sub Branch of that union. 

(c) in all other cases the shop steward who the 
union advises the employer in writing is to 
be regarded as convenor; and 

(d) the shop steward appointed to act for the 
convenor during the convenor's absence 
from work. 

15. Clause 22.—Uniforms, Clothing and Protective 
Equipment: Delete subclause (1) and subclause (4) (a) 
and insert in lieu the following:— 

(1) Uniforms and clothing shall be supplied by the 
employer as set out in Schedule B of this award or as 
agreed from time to time between the employer and 
the union or unions concerned. 
Protective Equipment 

(4) (a) The employer shall have available a 
sufficient supply of protective equipment (as, for 
example, goggles) (including anti flash goggles), 
glasses, gloves, mitts, aprons, sleeves, leggings, 
gumboots, neoprene ear protectors, helmets, or 
other efficient substitutes therefore for use by the 
workers when engaged on work for which some pro- 
tective equipment is reasonably necessary. 

16. Clause 23.—Free Passes, Privilege Tickets and 
Season Tickets: Delete this clause and insert in lieu the 
following:— 

23.—Free Passes, Privilege Tickets and 
Season Tickets. 

(1) After 12 months' continuous service a worker 
shall be allowed four passes per annum as under: 

(a) One station-to-station pass on the 
occasion of the annual or long service 
leave, to cover the full term of leave due. 

(b) Three privilege passes from one given 
station to another and return: Provided, 
however, that in the event of the worker 
owing to domestic arrangements desiring 
to return home leaving the worker's family 
at the holiday destination, the pass issued 
will be considered as available for the 
return of the family or a separate pass 
issued therefor. 

(c) In addition to the worker, the passes shall 
be available for the worker's spouse and 
unmarried children, and the parents of the 
worker, provided they are resident with 
the worker and with the exception of the 
spouse, are dependent upon the worker for 
support. 

(d) For the purpose of this clause a member of 
the family shall be deemed to be dependent 
provided such member's income does not 
exceed $50.00 per week, exclusive of old- 
age or invalid pension, but a member of 
the family temporarily out of employment 
shall not be deemed to be dependent. 

(e) A widowed person with a child or children 
resident with the widowed person and who 
regularly employs a housekeeper may, at 
the discretion of the employer, be granted 

passes for such housekeeper; in like 
manner, an unmarried worker supporting 
younger brothers and/or sisters may be 
granted passes for such housekeeper. 

(2) Upon request a worker may be granted a 
separate station-to-station pass for the worker's 
spouse and dependents, as mentioned in subclause 
(1) hereof where it is inconvenient for both to travel 
together. 

(3) Should any worker through illness be unable 
to use his station-to-station pass on the occasion of 
his annual leave he shall be entitled to the use of such 
pass on the occasion of taking leave without pay 
during the year in which same is due. 

(4) After six months' continuous service, a 
worker shall be entitled to the passes mentioned in 
subclause (1) in proportion to length of service. 

(5) A worker who has been continuously 
employed for six months or longer and who resigns 
or is retired from the service, and has leave due, shall 
be granted free pass station-to-station for the term 
of such holidays: Provided that a worker who fails 
to comply with the requirements of Clause 18.— 
Retirement or who is summarily dismissed for 
misconduct is not entitled to a pass under any of the 
provisions of this clause. 

(6) Workers in isolated parts may be issued free 
passes at the discretion of the Head of the Branch 
for the purpose of obtaining medical or dental 
attention for the worker or members of the worker's 
dependent family. 

(7) Market Passes: Workers stationed outside 
suburban areas shall be issued market passes once 
per month to the market town most convenient to 
the employer and the worker. The passes may be 
issued in favour of the worker, his wife, or his 
housekeeper, and children between the ages of five 
and 14 years. A worker's wife or housekeeper may 
be granted a market pass once per fortnight, if 
required: Provided that the maximum number of 
passes granted under this subclause shall be two per 
month. A market pass may include a perambulator, 
or go-cart, if required. 

(8) Free Freight: Domestic supplies up to a 
maximum weight fortnightly of 100 kilograms for 
married men and 50 kilograms for single men shall 
be carried free by rail to home station from the 
market town most convenient to the employer and 
the worker, and, in addition, meat, bread, 
vegetables and dairy produce, when not obtainable 
locally, shall be carried free from the market town 
most convenient to the employer and the worker 
where same are procurable. All such supplies shall 
be for the sole use of the worker and his family. This 
subclause shall not apply to the suburban areas: 
Provided that this concession shall not apply when 
any member of the worker's family conducts a 
boarding house or store at the home station. 

(9) Free passes shall not apply to a race or hired 
special, guaranteed special, or special excursion 
train or bus within an 80 kilometre radius, or when 
in the opinion of the stationmaster or authorised 
person at the station or stopping place where the 
worker desires to commence his journey there is not 
ample room in the train or bus. 

(10) Workers working away from home station 
shall be entitled to a free pass to enable them to visit 
their home station at intervals of not less than once 
per fortnight: Provided that the work upon which 
they are engaged will permit of their doing so. No 
travelling time shall be paid: Provided, also, that 
this clause shall not operate to increase or decrease 
the rate of expenses the worker would otherwise be 
entitled to. 

(11) Privilege Tickets: After six months' con- 
tinuous service, a worker shall be allowed privilege 
tickets for the worker, the worker's spouse, and 
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unmarried members of the worker's family under 18 
years of age, also unmarried children over 18 years 
of age, provided they are resident with and 
dependent upon the worker's earnings: the charge 
for privilege tickets shall be — 

for rail travel wholly within the suburban area 
— one half of the fare for adults or children. 
For travel elsewhere — return tickets at one 
half of the single fare for the return journey; 

subject to a minimum charge to be determined by 
agreement between the parties and, failing agree- 
ment, by the Board of Reference. 

(12) (a) A worker shaU, on application, be 
entitled to the issue of a 28 day periodical ticket at 
one quarter of the ordinary 28 day periodical ticket 
rate for unrestricted suburban area travel by 
ordinary rail services provided that junior workers 
and junior station assistants 16 years of age or 
under, apprentices during their first year of 
apprenticeship of a four year term or during the first 
six months of a 3 Zi year term, shall be entitled to a 
28 day periodical ticket for travel from the station 
nearest the apprentice's residence and place of work 
free of charge. 

(b) The 28 day periodical ticket shall be available 
only whilst the holder is in the employ of the 
employer and should the holder resign or change his 
place of residence, a refund of the unexpired value 
of the ticket will be made if handed in at the time. 

(13) Any of the passes or tickets referred to in this 
clause shall be deemed to cover transport on trains 
and/or buses operated by the employer, provided 
that the employer or his officers may refuse bus 
transport where such is not reasonably practicable 
without interfering with the general public 
reqirrement. 

17. Clause 24.—Delete this clause and insert in lieu:— 
24.—Deleted. 

18. Clause 25.—Transfer Accommodation (Housing) 
Allowance: In subclause (1) delete "14 dollars" and 
insert "28 dollars". 

19. Clause 27.—Payment for Travelling Time: Amend 
the following title change in subclause (5): Delete 
"ganger" and insert "trackmaster". 

20. Clause 27.—Payment for Travelling Time: Delete 
this clause and insert in lieu the following:— 

27.—Payment for Travelling Time. 
(1) A worker travelling as a passenger going to 

work away from or returning to the worker's home 
station shall be paid at ordinary rates for the actual 
travelling or waiting time for the first eight hours, 
and thereafter at half the ordinary rates in any one 
period of 24 hours. 

(2) Any worker travelling as a passenger going out 
to act in a higher capacity or returning after acting in 
a higher capacity shall receive payment for travelling 
and waiting time at the minimum rate for such 
higher capacity. 

(3) Where the waiting time exceeds four hours 
(and suitable accommodation is available) the 
worker shall be deemed to be booked off duty and 
shall not be entitled to payment for the time the 
worker is booked off. 

(4) Saturday and Sunday travelling time shall be 
paid at the rate of time and a half on the same 
conditions as on week days. 

(5) The hours in the case of a member of a fettling 
gang shall commence and end each day at the tool 
shed, excepting when the place of work is closer to 
the worker's place of residence and the worker is not 
required to attend at the tool shed, in which case the 
commencing or finishing time shall be at the place of 
work: Provided that, when in the opinion of the 
trackmaster the efficient maintenance of track 
necessitates a worker finishing elsewhere than herein 

stated, the worker shall be allowed reasonable 
travelling time at ordinary rate to the tool shed or to 
a point on the track nearest the worker's home (if 
not required to go to the tool shed) whichever is the 
closer. 

(6) in respect of a worker who is provided with a 
sleeping berth in a passenger train, travelling time 
shah not count between 2200 hours and 0700 hours: 
Provided this shall not operate to reduce the 
travelling time to be paid for below four hours in 
any one day: Provided further that where by virtue 
of the length or nature of the journey the sleeping 
berth is available for six hours of less, travelling time 
shall be paid for such period with a minimum of 
four hours. 

(7) A worker, other than a traffic section worker, 
stationed in the suburban area who is required to 
start work at some place other than the worker's 
home station or depot within the suburban area 
shall, 

(a) if the time taken in travelling from the 
worker's usual place of residence to the 
temporary work place and return exceeds 
the time normally taken in travelling from 
the usual place of residence to the home 
station or depot and return, be paid for 
such excess travelling time at ordinary- 
rates, calculated on the basis of the mode 
of transport used on the day concerned. 

(b) if the fares actually and reasonably 
incurred in such travelling exceed the fares 
normally paid by the employee in 
travelling from the usual place of residence 
and return, the employee will be 
reimbursed the amount by which such 
fares exceed those usually paid for 
travelling to and from the home station or 
depot; provided that if suburban rail travel 
is used to travel to the temporary work- 
place, free rail travel shall be allowed. 

(c) subject to the prior approval of the Head 
of Branch, where a worker uses the 
worker's own means of transport and the 
distance the worker is required to travel 
from the usual place of residence to the 
station or depot where the worker is 
temporarily working is greater than the 
distance the worker is required to travel 
from the usual place of residence to the 
station or depot where the worker is 
usually stationed will be paid 29.6 cents 
per kilometre for any additional distance 
travelled. 

(d) if a worker of the Civil Engineering 
Branch required to attend the depot and is 
transported to and from the work site by 
departmental vehicle, travel both ways 
between the depot and the work site shall 
be in the employer's time. 

(8) Subject to subclause (4) hereof, a worker who 
travels as a passenger from the worker's home 
station to another station or vice versa and is then 
booked off duty, and has not been on duty prior to 
travelling, shall be paid travelling time at ordinary 
rates with a minimum of two hours from the time of 
booking on to the time of booking off duty: 
Provided that unless the time occupied in travelling 
amounts to four hours or more it will not be counted 
as a shift for the purpose of Clause 37.—Week's 
Work, Traffic Section of this award. 

21. Clause 28.—Away From Home and Meal 
Allowances: Delete this clause and insert in lieu the 
following:— 

28.—Away From Home and Meal Allowances. 
(1) The following allowances shall be granted to 

Mobile Train Despatchers, Guards, Goods Porters 
on trains, Motor Bus Drivers, Motor Bus 
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Conductors, Motor Truck Drivers and Motor Truck 
Drivers' Assistants (country runs only), Conductors 
and Ticket Examiners who are booked off or 
temporarily lodging away from their home 
stations — 

(a) For the first 30 hours or part thereof, the 
sum of $18.42 where attended and $19.89 
where unattended barracks are provided 
and $22.84 where there are not barracks. 

(b) After the first 30 hours and up to seven 
days, the sum of 84 cents per hour and 
thereafter 71 cents per hour: Provided that 
the reduction from 84 cents to 71 cents 
shall be made only in cases where the 
worker shall be stationed for over seven 
days in one place; Provided that a deduc- 
tion of $5.97 per day or night with a 
maximum of $29.85 per week shall be 
made where attended barracks are pro- 
vided and a deduction of $2.99 per day or 
night with a maximum of $14.95 per week 
shall be made where unattended barracks 
are provided. No such deduction shall be 
made if the worker returns to the worker's 
home station within 44 hours. 

(c) The allowance shall be calculated from the 
time of booking on to the time of booking 
off at home station. 

(d) In addition to the allowances provided for 
in paragraphs (a) and (b) hereof, a worker 
booked off or temporarily lodging in a 
district carrying a district allowance shall 
be granted such allowance or, if already in 
receipt of a district allowance, shall be 
granted the difference between such 
allowance and any higher allowance 
applicable to the district in which the 
worker is booked off or lodging; a day's 
allowance to be granted for the first 30 
hours or any part thereof, and each 
subsequent 24 hours or part thereof; time 
to be calculated from time of departure 
from home station to time of departure 
from foreign station. The district 
allowance at the place booked off or 
temporarily lodging shall be that 
applicable to a single worker. 

(e) Workers shall not be booked off away 
from their home station for two Sundays 
in succession where it can be avoided by 
any reasonable arrangement. 

(2) (a) (i) Workers [other than those specified in 
subclause (1) hereof] temporarily lodging 
away from their home station shall be paid 
an allowance of $16.22 per day. 

(ii) When available the employer's accommo- 
dation may be occupied by the worker free 
of charge, provided that it shall be 
optional for the worker to use the 
employer's accommodation and/or the 
employer to allow them to do so. 

(b) Where the absence from the home station is 
for less than seven days hotel or motel accommoda- 
tion may be utilised at the option of the worker in 
which case an allowance of $48.65 per day shall be 
paid. The employee shall provide the employer with 
details of the accommodation. This allowance may 
be extended at the discretion of the employer to 
cover absences of seven days or more. 

(c) (i) Where in any case the absence from the 
home station is for seven days or longer 
meals and accommodation of a reasonable 
standard may be provided as agreed 
between the parties at the discretion of the 
employer in lieu of the allowance provided 
in paragraphs (a) and (b) of this subclause. 

(ii) In addition to the arrangement provided in 
the preceding subparagraph the worker 
shall be paid an allowance to meet 
incidental expenses as follows:— 
Up to eight days absence — $4.38 per day 
Over eight days absence — $6.54 per day 
from first day of absence. 

(iii) In the event of a failure to reach agreement 
in accordance with subparagraph (i) of this 
section the matter shall be determined by a 
Board of Reference. 

(d) Notwithstanding the provisions of subclause 
(2) (a) (ii) of this clause accommodation as described 
in subclause (2) (f) may be permanently allocated to 
a worker who regularly travels and camps away 
from the home station and such accommodation 
shall be occupied by the employees concerned at the 
discretion of the employer. 

(e) The allowances provided in this subclause 
shall be calculated from the time of leaving to the 
time of returning to home station. 

(f) For the purpose of this clause employer's 
accommodation means barracks; or caravans, on 
rail vans, single quarters and cabins equipped in a 
like manner. Such accommodation shall be on a non 
share basis where practicable. 

(3) In addition to the allowances provided for in 
subclause (2) hereof, a worker booked off or 
temporarily lodging in a district carrying a district 
allowance shall be granted such allowance, or, if 
already in receipt of a district allowance, shall be 
granted the difference between such allowance and 
any higher allowance applicable to the district in 
which the worker is booked off or lodging; a day's 
allowance to be granted for the first 24 hours or any 
part thereof, and each subsequent 24 hours or part 
thereof; time to be calculated from time of 
'departure from home station to time of departure 
from foreign station. 

The district allowance at the place booked off or 
temporarily lodging shall be that applicable to a 
single worker. 

(4) (a) Any worker other than a worker covered 
by Clause 30 absent from the home station on duty 
(not being a worker temporarily lodging away from 
the home station) shall be paid $4.30 for the second 
and succeeding meal. 

(b) If such worker in fact incurs expense 
additional to that which the worker would have 
incurred at the home station in procuring the 
worker's first meal and submits proof satisfactory 
to the employer of such additional expense, the 
worker shall be reimbursed the actual additional 
expense incurred up to a maximum of $4.30. 

(5) Where a worker, who is not entitled to 
payment under the foregoing provisions of this 
clause, without being notified on the previous day, 
is required to continue working after the worker's 
usual finishing time or rostered finishing time the 
worker shall be provided with any meal required or 
be paid $4.30 in lieu thereof — 

(a) If the worker is a worker, other than one in 
the Traffic Section and is required to so 
work for more than 13A hours or until 
after 1800 hours; or 

(b) If the worker is a worker in the Traffic 
Section, other than one for whom an 
allowance is prescribed in subclause (2) of 
Clause 30.—Allowances and Arrange- 
ments for Mobile Train Despatchers, 
Guards and Other Specified Workers, and 
the worker's hours of duty have been 
extended by more than one hour beyond a 
recognised meal period. 

56221-2 
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General. 
(6) (a) The employer may in the employer's 

discretion make any allowance in addition to those 
provided in the foregoing subclauses and the Head 
of the Branch shall also have discretion to make any 
such additional allowances as may under the circum- 
stances be justified. 

(b) No away-from-home allowance shall be 
granted to any worker stationed in the suburban 
area in respect of any absence from the worker's 
home station within the suburban area, unless in 
special circumstances upon the approval of the 
Commissioner of Railways. 

Any dispute arising out of the provision of this 
paragraph may be referred to the Board of 
Reference for determination. 

(c) The foregoing allowances will not be paid — 
(i) during any period of absence from duty 

unless such absence is due to sickness of 
the worker, and does not exceed one week; 

(ii) during any period of annual or long service 
leave. 

(d) When a Traffic Section worker in the 
suburban area is required to work at a suburban 
depot or station other than the depot or station at 
which the worker is stationed the following shall 
apply — 

(i) for the first week an allowance of 21 cents 
per kilometre in both directions between 
depots or stations will be paid. 

(ii) for periods of more than one week where 
the distance the worker is required to 
travel from the worker's home to the depot 
or station where the worker is working is 
greater than the distance the worker is 
required to travel from the worker's home 
to the depot or station where the worker is 
usually stationed, the worker will be paid 
an allowance of 35.75 cents per kilometre 
in both directions for extra distance the 
worker is required to travel, such 
allowances specified in subparagraphs (i) 
and (ii) of this paragraph are to be in 
recognition of the cost and time taken for 
the extra distance to be travelled. 

22. Clause 29.—Delete whole clause and insert in 
lieu:— 

29.—Deleted. 
23. Clause 30.—Allowances and Arrangements for 

Mobile Train Despatchers, Guards and Other Specified 
Workers: Delete subclauses (1) (c), (d), (e); (2) and (7) (a) 
and (b) and insert in lieu the following:— 

(1) (c) Any worker attending at a depot with a 
hamper for a trip for which the worker is booked, 
and which is cancelled, or, who shall have received 
less than two hours' notice of the cancellation of a 
trip requiring a hamper shall be allowed $4.30 in 
respect of such hamper. 

(d) Any worker having to proceed on any "away- 
from-home" jobs with less than four hours' notice 
shall be paid an amount of $4.30 in addition to 
ordinary expenses. 

(e) Any worker notified between 1700 hours and 
1000 hours of a "book-off" job requiring the 
worker to come on duty between those hours shall 
receive an allowance of $4.30 in addition to ordinary 
expenses. This provision shall also apply to any 
worker notified of a "book-off" job between 1700 
hours on the day preceding and 1000 hours on the 
day following any public holiday on which grocery 
and butchers' shops are closed, if required to come 
on duty between those hours. The provision shall 
also apply to any worker required to come on duty 
on a "book-off" job between 1200 hours Saturday 
and 1000 hours Monday, unless the worker is 
notified or word left at the worker's place of 
residence before 1030 hours on the Saturday. 

(2) In respect of a guard or a worker booked to 
assist the guard on a train, local shifts shall be 
rostered where practicable showing the time such a 
worker is to book on and off duty and if such shift is 
extended by not less than one hour for any reason 
caused directly or indirectly by any authorised 
variation in working of either the train being worked 
by such worker, or any other train unless such 
working is varied because of some accident, act of 
God, or any circumstance for which neither the 
employer or any of the employer's servants is 
responsible such workers shall be paid $4.30 meal 
allowance. For the purpose of this subclause a local 
shift which is rostered without showing the finishing 
time shall be deemed to be of a duration of eight 
hours. 

(7) (a) Any guard or worker acting as such, who 
in any shift works a train hauled by two operating 
diesel locomotives shall be paid an allowance as 
follows:— 

(i) For a period of four hours or more — 
$10.00 per shift. 

(ii) For a period of less than four hours — 
$5.00 per shift. 

(b) Any guard or worker acting as such, who in 
any shift works a train hauled by more than two 
operating diesel locomotives shall be paid an 
allowance as follows:— 

(i) For a period of four hours or more — 
$20.00 per shift. 

(ii) For a period of less than four hours — 
$10.00 per shift. 

In determining the number of hours for the Guard 
or Guards of such train the time signing on or off 
duty, shunting en route, light running to and from 
the depot and the train, are to be counted. 

24.—Clause 31.—New clause as per order CR93 of 
1985. 

25. Clause 31.—Special Rates and Provisions: Delete 
subclauses (6) (c), (d), (12), (20) (a) (i) and (20) (a) (ii) (bb) 
and insert in lieu the following:— 

(6) (c) Where there is no person in charge and 
more than one fitter or diesel maintainer is 
employed, one fitter or diesel maintainer shall be 
paid 19 cents per hour extra. 

(d) Fitter or Diesel Maintainer Working singly: 
Where there is no person in charge and there is only 
one fitter or diesel maintainer employed in the 
running shed, the worker shall be paid at the rate of 
$17.22 per week extra in lieu of all other allowances 
throughout this clause to which such a worker 
would otherwise be entitled during ordinary or 
overtime hours. 

(12) Plumbers Licence Allowance: Plumbers and 
leading hand plumbers who hold the Water Supply 
and Sanitary Plumbers licence shall be paid 86 cents 
per day extra and those holding the Country Towns 
licence shall be paid 44 cents per day extra: Provided 
that a worker who holds both licences shall only be 
paid 86 cents per day extra. These allowances shall 
be paid in addition to any other allowance pre- 
scribed in this clause. 

(20) Tool Allowance and Supply of Tools 
(a) (i) A weekly tool allowance shall be 

. paid to tradesmen and apprentices 
as follows:'— 

Tradesmen Apprentices 
S S 

Carpenters 11.30 5.65 
Car and Wagon 

Builders 11.30 5.65 
Plumbers 11.30 5.65 
Bricklayers 8.10 4.05 
Painters and Signwriters 2.80 1.40 
Patternmakers 11.30 5.65 
Provided that for apprentices tool 
allowance will be paid as follows:— 
Four year term from commence- 
ment of 2nd year 
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3 Vi year term upon completion of 
first six months term 
Three year term from commence- 
ment of apprenticeship. 

(ii) (bb) Any tool allowance paid 
pursuant to paragraph (a) 
(ii) of this subclause shall be 
included in, and form part 
of, the ordinary weekly 
wage prescribed in Clause 
44.—Wages. 

26. Clause 32.—District Allowance: Delete subclauses 
(1) (a) to (m) and (3) and insert in lieu the following:— 

(1) District allowances, as specified below, shall 
be paid to workers stationed at — 

Per Week 
Married Single 

$ $ 
(a) South of Kalgoorlie to 

Esperance 28.18 14.09 
except the following 
where the allowances 
shall be:— 
Norseman 8.36 4.18 
Esperance 4.18 2.09 
Kambalda 4.18 2.09 

(b) Carrabin to Kalgoorlie 
except the following 
where the allowances 
shall be:— 

14.09 7.04 

Southern Cross 4.18 2.09 
Kalgoorlie 4.18 2.09 

(c) Northwards of 
Kalgoorlie 28.18 14.09 

(d) Pindar to Meekatharra 28.18 14.09 
(e) Buntine to Wilroy 14.09 7.04 
(f) North of Amery to 

Kalannie 14.09 7.04 
Kulja to Bonnie Rock 28.18 14.09 

(g) Eastward of 
Wyalkatchem to 
Mukinbudin 14.09 7.04 

(h) Eastward of 
Wyalkatchem to 
Merredin but not 
including Merredin 8.36 4.18 
except the following 
where the allowance 
shall be:— 
Nungarin to Nukarni 14.09 7.04 

(i) North and East of 
Lake Grace 14.09 7.04 

(j) Miling to Bindi Bindi 4.18 2.09 
(k) Eradu to Mullewa 4.18 2.09 
0) Mogumber 8.36 4.18 
(m) Eneabba 14.09 7.04 

(3) Workers leaving the service for any cause, 
other than normal retirement between the ages of 55 
and 65 or sickness or injury in respect of which a 
doctor's certificate indicates that such worker 
cannot continue work, and due for payment in lieu 
of annual leave and/or public holidays worked, 
shall not be paid district allowance for the period of 
such leave and/or holidays. 

27. Clause 33.—Apprentices: Insert new title 
Apprenticeships and delete whole clause and insert in lieu 
the following:— 

33.—Apprenticeships. 
(1) Applications for an apprenticeship shall be 

reviewed in the first instance of a Board to be titled 
the "Apprenticeship Application Board". 

(2) The Board referred to in subclause (1) hereof 
shall consist of — 

(a) a chairperson to be appointed by the 
Commission; 

(b) one member to be appointed by the 
employer; and 

(c) one member to be appointed by the unions 
party to this award. 

(3) The Board in subclause (2) hereof shall notify 
selected applicants to appear before the 
"Apprenticeship Selection Board", as specified in 
subclause (5) hereof, at a time and place to be 
indicated. 

(4) Applicants selected in accordance with 
subclause (3) hereof shall be entitled to the issue of a 
free pass for use on railway rail or road coach 
services for the purpose of attending an appearance 
before the "Apprenticeship Selection Board". 

(5) The "Apprenticeship Selection Board" shall 
consist of — 

(a) a chairperson appointed by the 
Commission; 

(b) one member to be appointed by the 
employer; and 

(c) one member to be appointed by the union 
or unions representing the trade or trades 
in the groups specified in paragraphs (a) 
and (b) of subclause (6) hereof. 

(6) There shall be two apprenticeship selection 
boards representing the trades grouped as 
follows — 

(a) Automative electrical fitting 
Blacksmithing 
Boilermaking 
Coppersmithing 
Electrical fitting 
Electrical installing 
Electroplating (first class) 
Instrument fitting 
Jobbing, moulding and coremaking 
Mechanical fitting 
Motor mechanics 
Patternmaking 
Turning and first class machining 
Watch and/or clock repairing 
Weighing instrument mechanics 
The Amalgamated Metal Workers' and 
Shipwrights' Union of Western Australia; 
the Australasian Society of Engineers, 
Moulders and Foundry Workers 
Industrial Union of Workers, WA Branch 
and the Electrical Trades Union of 
Australia. 

(b) Carpentry and joinery 
Painting and decorating 
Panel beating 
Plumbing and gas fitting 
Saw doctoring 
Sheetmetal working 
Trimming 
Wood machining 
Australian Railways Union of Workers — 
West Australian Branch. 

(7) The following provisions shall apply to the 
Boards referred to in subclauses (1) and (3) 
hereof — 

(a) The same person may be appointed to act 
as chairperson or member of any one or 
more of the Boards. 

(b) Should any dispute arise as to the right of 
any person to act as a member of the 
Board it shaU be determined by the 
Commission. 

(c) If the employer or union or group of 
unions entitled to appoint a representative 
on the Board neglects or refuses on being 
notified by the Commission so to do, the 
Commission may appoint some person to 
act as such representative. 
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(d) The employer or the union or unions 
concerned may change their representative 
at any time. 

(e) The presence of the chairperson and at 
least one member shall be necessary for the 
transaction of business. 

(f) Any decision shall be the decision of the 
majority of the members, or, if only two 
members, the decision of the chairperson. 

(g) The chairperson shall call all meetings of 
the Board and fix the time and place for 
each meeting. 

(h) The Board shall determine its own 
procedure from time to time. 

(i) The employer will provide the necessary 
administrative support for the functioning 
of the Board. 

(8) The Board shall orally examine each applicant 
who appears before it, but if required by the Board, 
the applicant shall submit to a written examination. 
The Board shall select the required number from 
those whom it considers the most suitable and place 
them in order of engagement. 

(9) As vacancies for apprentices occur the 
selected candidates shall be called up in the order in 
which they have been placed by the Board. 

(10) The employment of any selected candidate 
will be subject to furnishing satisfactory proof of 
age and passing the departmental medical examina- 
tion or fitness screening test. 

(11) Every Apprenticeship Agreement shall be 
subject to the provisions of the Industrial Training 
Act 1975. 

(12) Subject to the Industrial Training Act 1975, 
as amended, the wages and conditions of employ- 
ment of a person on probation shall be the same as 
those prescribed in the Award for an apprentice in 
the first year in the same occupation. 

28. Clause 35.—Annual Leave and Holidays: Delete 
subclauses (1) (a) (ii), (1) (d), (1) (f) (iv), (2) (a) (iv), (2) 
(c), (2) (d), (2) (e) and (3) 0) and insert in lieu the 
following:— 

(1) (a) (ii) Two days' extra annual leave shall be 
granted to workers stationed at Broad 
Arrow and north thereof, and to those 
workers stationed at Norseman and 
southward thereof. 

(1) (d) Workers shall be paid for annual leave at 
their graded rates of pay when such annual leave is 
taken: Provided that if within two weeks before 
such annual leave is taken the worker is acting in a 
higher capacity and has been so acting for a period 
of not less than two months the annual leave shall be 
paid for at the rate applicable to such higher 
capacity position. 

(1) (f) (iv) With the approval of the Head of the 
Branch any worker may exchange dates 
with another. 

(2) (a) (iv) The amount of loading calculated 
shall not exceed the following percentages 
of the amount set out in the Australian 
Bureau of Census and Statistics 
publication for "average weekly earnings 
per male employed unit" in Western 
Australia for the September quarter 
immediately preceding the date on which 
the clearance of leave commences:— 
for workers entitled to 
17.5 per cent loading 100 per cent 
20 per cent loading 125 per cent 
18.75 per cent loading 112.5 per cent 

(2) (c) The loading will be paid on pro rat a annual 
leave due to a worker on retirement. 

(3) (j) In accordance with the long service leave 
conditions for State Government wages employees 
any holiday occurring during the period in which a 
worker is on long service leave shall be calculated as 
portion of the long service leave and extra days in 
lieu shall not be granted. 

29. Clause 36.—Guaranteed Week: In subclause (4) 
(b) delete the words "and Workers Compensation", and 
insert a semi-colon at the end of the clause. 

30. Clause 37.—Week's Work, Traffic Section: Delete 
in heading "(Other than Safeworking Porters)". 

31. Clause 38.—Shift and/or Night Work: Delete 
subclause (1), delete the first paragraph of subclause (2) 
and insert in lieu the following:— 

(1) Workers in transportation grades and those 
not included in subclause (2) shall be paid shift work 
allowances as indicated: 

(a) On an afternoon shift which commences 
before 1800 hours and the ordinary time of 
which concludes at or after 1830 hours 
adults and juniors receiving the adult male 
rate will be paid an allowance of $1.22 an 
hour on all time paid at ordinary rate. 

(b) On a night shift which commences at or 
between 1800 hours and 0359 hours adults 
and juniors receiving the adult male rate 
will be paid an allowance of $1.43 an hour 
on all time paid at ordinary rate. 

(c) On an early morning shift which 
commences at or between 0400 hours and 
0530 hours adults and juniors receiving the 
adult male rate will be paid an allowance 
of $1.22 an hour for all time paid at 
ordinary rate. 

(d) In addition to the hourly shift work 
allowance adults and juniors receiving the 
adult male rate will be paid an allowance 
of $1.43 for any shift where the ordinary 
time commences or finishes at or between 
0101 hours and 0359 hours. 

(e) Other females and juniors excluded from 
subclauses (a) to (d) will be paid half the 
allowance for the same time on duty. 

(f) In calculating the allowances under this 
clause broken parts of an hour less than 30 
minutes on any shift shall be disregarded 
and 30 minutes to 59 minutes paid as one 
hour. 

(g) The provisions of this clause will not apply 
to females whose ordinary hours of duty 
are less than 40 hours per week. 

(h) The provisions of this clause will not apply 
to sleeping car conductors and employees 
continuously on shifts which start and 
finish between 1800 hours and 0600 hours. 
These workers will be paid night work 
allowance for ordinary paid time on duty 
between those hours at the rate of $1.45 
per hour. 

(2) For workers in Midland Workshops 
(excluding watchmen), Supply Division, Civil 
Engineering Branch and tradesmen and assistants in 
other branches. 

32. Clause 39.—Hours of Duty: Delete subclauses (1) 
(a), (1) (b) (i), (1) (g) (i), (1) (g) (ii), (h), (i) and (j) and 
insert in lieu the following:— 

(1) (a) Except as hereinafter provided, 40 hours 
exclusive of Sunday work shall constitute a week's 
work. Subject to Clause 37.—Week's Work Traffic 
Section the week's work may extend over five or six 
days at the option of the employer. 

(b) (i) Subject to placitum (ii) hereof the 
employer shall arrange as far as practic- 
able that shifts shall not exceed eight hours 
and except in cases of emergency when 
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relief cannot be provided, a worker shall 
not be required to remain on duty at the 
worker's home or temporary home station 
for more than 10 hours: Provided that 
senior conductors and conductors on the 
Perth-Kalgoorlie run may be rostered for 
the through trip in either direction, but 
shall be granted a rest period of not less 
than 6Zi hours, with sleeping berth 
provided. The period of rest shall be 
regarded as travelling time and be paid for 
in accordance with the provisions of 
Clause 27 (6).—Payment for Travelling 
Time of this award. 

(1) (g) (i) No worker under this section shall be 
rostered for less than four hours in any one 
day provided that for Guard (Suburban) 
no shift on the suburban rail passenger 
service will be less than five hours, 

(ii) Any worker, under this section, brought 
on duty for the worker's normal roster 
shall receive four hours' pay or in the case 
of a Guard (Suburban) five hours' pay at 
the rate applicable to the day, except as 
provided in Clause 30 (1) (a) and (b). 

(h) Except in cases of emergency, juniors shall 
not be employed (except when required to call other 
employees for duty) between the hours of (XXX) 
hours and 0600 hours but may be required, whilst 
not calling, to attend to telephone and to sweep, 
dust and clean. 

(i) A goods shed worker shall not be required to 
work for more than five consecutive hours without a 
meal. 

(j) In the case of guard (suburban) where train 
services will not be delayed, an interval of not less 
than 15 minutes for crib after the completion of the 
third hour and before the expiration of the fifth 
hour on all shifts exceeding five hours shall be 
allowed without deduction of pay. 

33. Clause 40.—Overtime, Saturday and Sunday 
Time: Delete subclauses (1) (a) and (1) (b) (i) and insert in 
lieu the following and in subclause (3) amend the words 
"Clause 40 (1) (c) (i)" to read "subclause (1) (c) (i) and 
(ii) hereof". 

(1) (a) Subject to the proviso to subclause (1) (b) 
of Clause 37.—Week's Work Traffic Section all 
time, exclusive of Sunday time and that time paid 
for under subclause (2) (a) of Clause 37.—Week's 
Work Traffic Section which shall not be taken into 
account for the purposes of this subclause, worked 
over the hours fixed for a week's work shall be paid 
for at the rate of time and a half. 

(b) (i) Subject to the provision to subclause (1) 
(b) of Clause 37.—Week's Work Traffic 
Section all time worked in excess of eight 
hours in any one shift shall be paid for at 
the rate of time and a half for the first 
three hours and double time thereafter: 
Provided that in the case of a guard or a 
worker booked to assist the guard on a 
train, all time paid at the rate of double 
time shall stand alone and be paid for in 
addition to the week's work. 

34. Clause 42.—Interpretations: Delete subclauses (1), 
(2), (5) and (9) and insert in lieu the following:— 

(1) "Traffic Section" includes Motive Power and 
Road Services Sections (other than tradesmen and 
their assistants), Secretary's Branch, Corporate 
Services Directorate and Finance Accounting and 
Supply Directorate. 

(2) "Lifter" is a worker employed in lifting 
rolling stock, and, in the case of all vehicles other 
than locomotives, in changing wheels and axle 
boxes, changing springs and spring gear, including 
buffers, changing worn parts of vacuum and other 
brake gear, and attending to bolts and nuts generally 
as required. "Locomotives" for the purpose of this 

definition do not include diesel rail cars: Provided, 
however, that in the case of these cars the lifter's 
work shall not extend to the mechanism necessary to 
transmit the power to the wheels. 

(5) "Attended Barracks" means any building 
attended to by a full-time or part-time caretaker 
appointed for that purpose, which is provided with 
bed, clean bedding, cooking utensils, and light and 
lighting facilities, water and fuel. This shall include 
a van used to supplement the building accommoda- 
tion when such is not sufficient to accommodate the 
workers. 

(9) "Year of Service" means service of a worker 
in the grade in which the worker is employed 
provided that acting work in the grade for periods of 
less than one week shall not count in the aggregate 
towards each year of service. 

35. Clause 43.—Application of Award to Other Acts: 
Delete this clause and insert in lieu the following:— 

43.—Application of Award to Other Acts. 
This award shall be regarded as a separate award 

in respect of each of the applicant unions and shall 
be so limited to the various classifications set out in 
the awards and/or industrial agreements operating 
prior to the issue of the Award No. 34 of 1955, pro- 
vided that in respect of the Electrical Trades Union 
of Workers (Western Australian Branch) which had 
no award or industrial agreement with the 
respondent prior to this award it shall be limited in 
accordance with the constitution of the said union as 
amended on 4 June 1957. 

36. Clause 44.—Update rates as per $ 10.00 State Wage 
Decision 1987. 

37. Clause 44.—Wages: Delete Item No. 38, Item No. 
73 (g) and Item No. 151 and subclauses (6) and (7) and 
insert in lieu the following:— 

38. Battery Room 
Attendant 323.70 328.20 333.20 
73. (g) Boiler maker 

(programmer 
operator) 
profile 
cutting 
machine 354.80 360.30 366.00 

151. Office cleaner — 
(Female) (including 
allowance in lieu of 
long service leave) 7.87039 7.98881 8.12565 

(a) Leading hands 
(i) Perth, 11.40 
(ii) Midland, 8.00 

(6) Junior Workers and Junior Station Assistants 
shall be paid at the rate of the following percentage 
of the appropriate Award rate prescribed for Item 
12 (c) (i). 

Total Rate 
% Per Week 

from 15/3/87 
38 118.80 
49 146.70 
57 1 66.90 
68 1 99.00 
77 225.40 
88 257.50 

77 225.40 
88 257.50 
88 257.50 

Up to 16 years 
At 16 years 
At 17 years 
At 18 years 
At 19 years 
At 20 years 
Provided that a junior 
station assistant who has 
passed the full safeworking 
and guard's examination 
shall be paid the following 
percentage in lieu of above. 
18 years 
19 years 

. 20 years 



(1987) 67 W.A.I.G. 

(7) Apprentices: The weekly wage rate shall be a 
percentage of the tradesmen's rate as under:— 

Total Rate 
% Per Week 

from 15/3/87 
Five year term: 

First year 40 141.60 
Second year 48 169.90 
Third year 55 194.70 
Fourth year 75 265.50 
Fifth year 88 311.50 

Four year term: 
First year 42 148.70 
Second year 55 194.70 
Third year 75 265.50 
Fourth year 88 311.50 

3'A year term: 
First six months 42 148.70 
Next year 55 194.70 
Next following year 75 265.50 
Final year 88 311.50 

Three year term: 
First year 55 194.70 
Second year 75 265.50 
Third year 88 311.50 

(b) For the purposes of this part' 'tradesman's 
rate" means the rate of pay payable to an 
adult male fitter under the Engineering 
Trades (Government) Award Numbered 
29, 30 and 31 of 1961 and 3 of 1962 as 
amended. 

38. Clause 45.—Delete the whole clause. 
45.—Deleted. 

39. Delete the Schedule and insert in lieu Schedule 

Schedule A. 
Midland Workshops Disability. 

Group 1 Area 
Welding Engineer 
Test Room 
Sundries employed in Health Centre, 
Canteen, Time Office and Works 
Managers Centre 
Paint Shop 
Tarpaulin Shop 
Yard 
Diesel Engine Shop 
Pattern Shop 
Electrical Shop 
Tool Room 
Apprentice Schools 
Rollingstock — Block One (excluding 
Boilermakers, Boilermakers Assistants 
and Rollingstock Washing Attendant — 
see Group 3, Rollingstock Lifter Section 
— see Group 2) 
Trimming Shop 
Machine Shop 
Track Equipment — General Engineering 
Section 
Track Equipment — Carpenters 
Track Equipment — Maintenance Fitters 
Electrical Shop — Traction Motors 
Salvage Yard 
Electric Overhead Cabin Controlled 
Cranes (All areas except the foundry) 
Stores — (All areas — Includes Supply 
Division Midland) 
Foreman's Office Assistants — (All 
areas) 

Group 2 Coppersmith Shop 
Blacksmith Shop 
Rollingstock — Lifter Section 
Wood Mill -♦ Firewood Saw Incinerator 

. Track Equipment — Blacksmiths 
Track Equipment — Heavy Vehicles 

Track Equipment Maintenance Plumbers 
Fitting Shop — Section 2 — Bogie Shop 
Fitting Shop — Section 3 — Loco 
Rebuild 
Fitting Shop — Section 6 — Auxiliary 
Fitting Shop — Section 7 — 
Manufacturing 
Boiler Shop (excluding boilermakers and 
boilermakers assistants) 
Test Tub 

Group 3 Diesel Shop when engaged in stripping 
medium and light engines in Diesel Shop 
Diesel Shop when engaged stripping loco 
engines in stripping pit 
Plating Shop 
Steam Cleaning (Electrical, Diesel, Track 
Equipment and Paint Shops) 
Fitting Shop — Section 1 — Stripping 
Pit 
Boilermakers and Boilermakers 
Assistants — Blocks One and Two, 
Fitting Shop and Track Equipment 
Rollingstock Washing Attendant — 
Block 1 
Fitting Shop — Section 4 — Off 
Schedule Repairs 
Patternmakers when working with 
Fibreglass and Plastic in Pattern Shop 
Fibreglass Shop 
Painters when spray painting in spray 
painting booth and shed 
Foundry (including the foundry overhead 
cabin control crane) 

40. After Schedule A insert new Schedule B as 
follows:— 

Schedule B. 
Uniforms and Clothing. 

Battery Hands (S & CE) 
(a) 1 suit woollen overalls for use when required. 
(b) Brakevan Stowers — (Perth Parcels) — 

Winter — 1 cap. 1, 3 piece suit per annum 
Summer — 2 pair trousers, 3 shirts (initial 
issue), thereafter 2 shirts, 1 tie per annum. 
1 belt (initially) replacement as required, but 
not more than one every 2 years. 

(c) Chainmen — 1 rainsuit every 2 years. 
(d) Conductors — 

1 uniform (1 coat 2 pair trousers) 
2 shirts per annum 1 bow tie as required 
1 belt (initially) replacement as required, but 
not more than 1 every 2 years 
1 raincoat or overcoat every 4 years. 

(e) Checkers — 1 cap and hat every 2 years. 
(f) Checkers working outside — 

1 rainsuit every 2 years 
Rubber boots as required. 

(g) Checkers — Weighbridge — 
1 rainsuit every 2 years. 

(h) Car and Wagon Builders on Battery Boxes — 
Acid resistant overalls as required. 

(i) Car and Wagon Examiners — 
2 pair overalls or 2 dungaree suits per annum 
1 rainsuit every 2 years 
1 bump cap as required 
1 felt hat per annum. 

(j) Electric Battery Hands and Assistants, and 
Acid Room Attendants — 
2 pair woollen overalls per annum 
Rubber boots as required. 

(k) Electric Battery Hands and Assistants, Train 
Lighting Section — 
2 pair woollen overalls per annum 
Rubber boots as required 
1 rainsuit every 2 years. 
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(1) Filter Plant Operator — 
Rubber boots as required. 

(m) Fuelmen (Diesels) — 
1 rainsuit every 2 years. 

(n) Guards (Suburban Pass, Mail and Express) — 
Winter — 1 cap, 1 3-piece suit per annum 
1 nylon raincoat or overcoat every 4 years 
Summer — 2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts 
1 tie per annum, 1 belt (initially) 
replacement as required but not more than 1 
every 2 years. 

(o) Guards (Mixed or Goods) — 
1 cap and waterproof cover; or 1 cap and 
waterproof cover and 1 hat every 2 years 
Winter — 1 3-piece suit. 
1 rainsuit every 3 years 
Summer — 2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts, 1 tie per annum, 1 belt 
(initially) replacement as required but not more 
than 1 every 2 years. 

(p) Gatekeepers — 
Winter — 2 piece uniform, 1 cap as required 
1 nylon raincoat 
Summer — 2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts, 1 tie per annum, 1 belt. 

(q) Trackmasters and Trackmen — Gerald ton to 
the No. 2 Rabbit Proof Fence and all gangs 
west thereof, west of No. 2 Rabbit Proof Fence 
and south of Goomalling, and Salmon Gums 
and south thereof — 
1 long oilskin coat every 2 years 
1 pair leather leggings every 6 years 
1 sou-wester hat every 2 years 
Provided such need not be supplied to 
Temporary Trackmen with less than six months 
continuous service. 
All areas after completion of three months 
service — 
2 pair long trousers or 
1 pair long trousers and 1 pair shorts per annum 
2 long sleeved shirts per annum 
2 short sleeved shirts per annum 
1 belt every 2 years 
1 pair of boots per annum 
1 felt or 2 washable type hats (initial issue) then 
on request but not more than annually except in 
areas as described above where succeeding 
issues to be not more than every two years, 

(r) Interlocking Workers (S & CE Branch) — 
1 rain suit every 3 years. 

(s) Junior Station Assistants — 
Winter — 1 cap, 1 3-piece suit per annum 
Summer — 2 pair trousers 
3 shirts (initial issue) thereafter 2 shirts, 1 tie per 
annum 
1 belt (initially) replacement as required but not 
more than 1 every 2 years. 

(t) Lavatory Attendant — (Traffic Branch 
Only) — 
Winter — 1 cap, 1 3-piece suit per annum 
Summer — 2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts, 1 tie per annum 
1 belt (initially) replacement as required but not 
more than 1 every 2 years. 

(u) Lifters passing out wagons — 
1 rainsuit every 2 years. 

(v) Lifters in Pits — 
1 bump cap as required. 

(w) Length Runners (all areas) — 
1 rainsuit every 2 years 
1 sou-wester hat every 2 years. 

(x) Length Runners (Walking) — 
1 sou-western hat every 2 years 
1 rainsuit every 2 years 
1 pair boots per annum. 

(y) Machine Operators — 
1 rainsuit every 2 years. 

(z) Motor Tractor Drivers — Lister Driver — 
2 pair overalls per annum. 

(aa) Motor Bus Drivers and Motor Bus 
Conductors — 
1 coat, 2 pair trousers, 2 shirts, 1 tie, 1 cap per 
annum 
1 belt (initially) replacement as required but not 
more than 1 every 2 years. 

(ab) Motor Car Drivers — employed on calling 
duties — 
1 dust coat with emblem on pocket, 1 cap per 
annum. 

(ac) Number Takers — 
Winter — 1 cap, 1 3-piece suit per annum 
1 rainsuit every 2 years 
Summer — 2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts, 1 tie per annum 
1 belt (initially) replacement as required but not 
more than 1 every 2 years. 

(ad) Oilers — 
1 rainsuit every 2 years. 

(ae) Porters (other than those engaged solely on 
goods work) — 
Winter — 1 cap, 1 3-piece suit per annum 
Summer — 2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts, 1 tie per annum 
1 belt (initially) replacement as required but not 
more than 1 every 2 years. 

(af) Porters employed as lampmen, Perth — 
Winter — 1 cap, 1 3-piece suit per annum 
Summer — 2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts, 1 tie per annum 
1 belt (initially) replacement as required but not 
more than 1 every 2 years. 

(ag) Porters employed as Point Cleaners (Perth, 
Kewdale, Forrestfield, North Fremantle) — 
2 pair overalls per annum 
1 rainsuit every 2 years 
1 felt hat and 1 cap every 2 years. 

(ah) Porters employed as Car Cleaners and Road 
Service Motor Bus Cleaners — 
2 pair overalls, 1 cap per annum and 1 felt hat 
every 2 years 
1 pair rubber boots as required. 

(ai) Porters (utilised as Motor Bus Drivers) — 
1 pair trousers, 2 shirts, 1 tie per annum 
1 jacket every 2 years 
1 belt (initially) replacement as required but not 
more than 1 every 2 years. 

(aj) Porters, Hall (CCE & Traffic) — 
1 uniform (2 trousers, 1 coat) per annum 
2 shirts, 1 tie per annum 
1 cap as required. 

(ak) Porters sheeting coal at Collie — 
2 pairs overalls per annum. 

(al) Porters temporary Perth Parcels — 
Up to 3 months — 1 blue bib type apron 
After 3 months — 
Winter — 1 cap, 1 3-piece suit per annum 
Summer — 2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts, 1 tie per annum 
1 belt (initially) replacement as required but not 
more than 1 every 2 years. 

(am)Porters engaged unloading vealers — 
1 dungaree suit per annum. 

(an) Porter Car Parking Attendant City Station — 
Winter — 1 cap, 1 3-piece suit per annum 
Summer — 2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts, 1 tie per annum 
1 belt (initially) replacement as required but not 
more than 1 every 2 years 
1 nylon coat every 4 years. 
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(ao) Porter in Charge, East Perth Diesel Car 
Shed — 
Winter — 1 cap, 1 3-piece suit per annum 
1 rainsuit every 2 years 
Summer — 1 pair overalls. 

(ap) Rail Motor Driver — 
1 rainsuit every 2 years. 

(aq) Sheeters working outside Kewdale — Robb 
Jetty — 
1 rainsuit every 2 years 
2 pair overalls per annum. 

(ar) Septic tank attendants — 
2 pair overalls per annum. 

(as) Shunters, Head Shunters and Train 
Despatcher — 
1 felt hat per annum 
Winter — 1 battle jacket, 1 pair trousers 
1 rainsuit every 2 years 
Summer — 2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts per annum 
1 belt (initially) replacement as required but not 
more than 1 every 2 years. 

(at) Tractor Drivers and Assistants — 
1 rainsuit every 2 years. 

(au) Truck Drivers and Assistants engaged in 
handling sheets — 
2 pair overalls per annum 
1 rainsuit every 2 years 
1 pair rubber boots every 2 years. 

(av) Truck Drivers, Vehicle Pool Handling 
Batteries — 
Acid resistant overalls for use when required, 

(aw) Delete. 
(ax) Time Office Messenger — 

1 rainsuit every 2 years. 
(ay) Ticket Collectors — 

1 uniform (1 coat, 2 pair trousers) 2 shirts, 1 tie 
per annum. 1 cap, 1 belt (initially) replacement 
as required, but not more than 1 every 2 years, 

(az) Ticket Examiners on Trains — 
1 uniform (1 coat, 2 pair trousers) per annum 
2 shirts, 1 cap as required, 1 bow tie as required. 
1 belt (initially) replacement as required, but 
not more than 1 every 2 years 
1 raincoat or overcoat every 4 years. 

(ba) Ticket Issuer — 
1 uniform (1 coat, 2 pair trousers) per annum 
2 shirts, 2 ties per annum. 1 cap every 2 years 
1 belt (initially) replacement as required, but 
not more than 1 every 2 years. 
1 raincoat or overcoat every 4 years. 

(bb) Traffic Branch — Employees — when required 
occasionally to work outside during wet 
weather, shall be provided with a rainsuit as 
required. 

(be) Watchmen — 
Winter — 1 2-piece suit per annum, 1 cap as 
required. 1 rainsuit every 2 years. 
Summer — 2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts, 1 tie per annum 
1 belt (initially) replacement as required but not 
more than 1 every 2 years 
1 overcoat every 4 years. 

(bd) Workers on No. 1 Road Perth Car Sheds — 
To be supplied with rubber boots as required. 

(be) Workers hosing out stock trucks — 
3 pair overalls per annum 
1 rainsuit every 2 years 
Rubber boots to be provided for use of men so 
engaged. 

(bf) Technicians on trains — 
1 uniform coat 
2 pair trousers each year 
2 shirts, 1 bow tie 
1 belt each two years. 

(bg) Shunters and Head Shunters on standard gauge 
or dual gauge shunting — 
1 pair of gloves per annum. 

41. Amend each of the folio wing Clauses 8,10,12,15, 
16,17,19,21,22,25,26, 27,28,30, 31,32, 34,35,36,37, 
38, 39, 40, 42 and 44 so that reference in each is to the 
neutral gender. 

Schedule "B". 
Award No. 18 of 1969. 

1.—Title. 
This award shall be known as the "Railway 

Employees' Award" No. 18 of 1969 as amended and 
consolidated. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Term. 
4. Area and Scope. 
5. No New Designation. 
6. No Reduction. 
6A. Introduction of Change. 
7. Preference. 
8. Board of Reference. 
9. Time-Table Conferences. 
10. Knowledge of Roads. 
11. Right of Entry. 
12. Under-Rate Workers. 
13. Casual Workers. 
14. Secretary's Pass. 
15. Payment for Sickness Bereavement Leave. 
16. Workers Performing Higher Duties. 
17. Promotion. 
18. Retirement. 
19. Absence From Duty. 
20. Shop Stewards and Grievance Procedures Other 

Than Midland Workshops. 
20A. Shop Stewards and Grievance Procedures — 

Midland Workshops. 
21. Charges Against Work ers. 
22. Uniforms, Clothing and Protective Equipment. 
23. Free Passes, Privilege Tickets and Season Tickets. 
24. Deleted. 
25. Transfer Accommodation (Housing) Allowance. 
26. Transfers and Transfer Allowances. 
27. Payment for Travelling Time. 
28. Away From Home and Meal Allowances. 
29. Deleted. 
30. Allowances and Arrangements for Mobile Train 

Despatchers, Guards and Other Specified Workers. 
31. Special Rates and Provisions. 
32. District Allowance. 
33. Apprenticeships. 
34. Junior Workers. 
35. Annual Leave and Holidays. 
36. Guaranteed Week. 
37. Week's Work Traffic Section. 
38. Shift and/or Night Work. 
39. Hours of Duty. 
40. Overtime, Saturday and Sunday Time. 
41. Workers in Breakdown Gangs and at Washaways. 
42. Interpretations. 
43. Application of Award to Other Acts. 
44. Wages. 

Schedule A — Midland Workshops Disability 
Allowance Groupings. 
Schedule B — Uniforms and Clothing. 

3.—Term. 
The currency of this award shall be for one month 

commencing from and including the date hereof. (This 
Award was delivered on the 25th day of July 1969.) 
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4.—Area and Scope. 
This award shall apply to workers employed by the 

Western Australian Government Railways Commission 
(hereinafter referred to as "the employer") in and about 
the working and maintenance of the railways and road 
services operated by the said employer, provided the 
award shall not apply to special maintenance, recon- 
struction or construction works in the Permanent Way, 
and/or Structure Sections, the estimated cost of which 
on account of wages exceeds $50 000 and, except where 
otherwise stated, shall not apply to those employed as 
part-time workers in the positions of — 

(1) attendants or caretakers of sidings; 
(2) caretakers or barracks. 

5.—No New Designation. 
No new designation shall be introduced during the 

currency of this award so as to reduce the status of any 
worker covered thereby. 

6.—No Reduction. 
This award shall not in itself operate to reduce the 

wage of any worker who is at present receiving above the 
minimum rate prescribed for this class of work. 

6A.—Introduction of Change. 
(1) Employer's Duty to Notify 

(a) Where an employer has made a definite 
decision to introduce major changes in 
production, program, organisation, structure 
or technology that are likely to have significant 
effects on employees, the employer shall notify 
the employees who may be affected by the 
proposed changes and their union or unions. 

(b) "Significant effects" include termination of 
employment, major changes in the 
composition, operation or size of the 
employer's workforce or in the skills required, 
the elimination or diminution of job 
opportunities, promotion opportunities or job 
tenure; the alteration of hours of work; the 
need for retraining or transfer of employees to 
other work or locations and restructuring of 
jobs. Provided that where the Award makes 
provision for alteration of any of the matters 
referred to herein an alteration shall be deemed 
not to have significant effect. 

(2) Employer's Duty to Discuss Change 
(a) The employer shall discuss with the employees 

affected and their union or unions, inter alia, 
the introduction of the changes referred to in 
subclause (1) hereof, the effects the changes are 
likely to have on employees, measures to avert 
or mitigate the adverse effects of such changes 
on employees and shall give prompt considera- 
tion to matters raised by the employees and/or 
their unions in relation to the changes. 

(b) The discussion shall commence as early as 
practicable after a firm decision has been made 
by the employer to make the changes referred 
to in subclause (1) hereof. 

(c) For the purposes of such discussion, the 
employer shall provide to the employees con- 
cerned and their union or unions, all relevant 
information about the changes proposed; the 
expected effects of the changes on employees 
and any other matters likely to affect 
employees, provided that any employer shall 
not be required to disclose confidential 
information the disclosure of which would be 
inimical to the employer's interests. 

7.—Preference. 
Deleted by section 88 (3) of the Acts Amendment and 

Repeal (Industrial Relations) Act (No. 2) 1984. 

8.—Board of Reference. 
(1) The Commission hereby appoints, for the purposes 

of this award a Board of Reference consisting of a chair- 
person and an equal number of employers' and workers' 
representatives who shall be appointed pursuant to 
section 48 of the Industrial Relations Act 1979. 

(2) The Board of Reference is hereby assigned the 
function of determining any dispute between the parties 
in relation to any matter which, under this award, may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference which shall include the deter- 
mination of any dispute as to the application of any 
special rate and provision prescribed herein except such 
as involve an interpretation of the provisions of this 
award or any of them. 

(3) An appeal lies to the Commission in Court Session 
against any determination decision or finding of the 
Board as prescribed in regulation 26 of the Industrial 
Relations Act (Western Australian Industrial Relations 
Commission) Regulations 1985. 

9.—Timetable Conferences. 
An employee of the employer [such worker to be a 

member of and to be nominated by the ARU (WA 
Branch)] shall be permitted to attend the departmental 
half-yearly time table conferences as a representative of 
the union, and may take part in any discussion as to 
whether any particular piece of night work involved in 
the proposed time table could be avoided. The worker so 
acting shall be paid by the employer the ordinary wages, 
travelling time, and expenses as provided in the award. 

10.—Knowledge of Roads. 
Except in the case of new lines opened for traffic and 

so far as the requirements of the service will permit, a 
guard before being required to take a train over a road 
with which such guard is not acquainted, shall be allowed 
to travel over it at least twice with a guard familiar with 
the road without loss of pay. Should the exigencies of the 
service require a guard to be sent over a road with which 
such guard is not acquainted, the station master or 
officer in charge shall report the circumstances to the 
head of the branch. 

11.—Right of Entry. 
(1) Accredited representatives of any of the applicant 

unions desiring to enter the Midland Workshops on bona 
fide union business concerned in the maintenance of the 
award and appropriate working conditions shall be given 
entry if they make application to a responsible officer 
employed by the employer and state the nature of their 
business. For this purpose, the Chief Mechanical 
Engineer, the Workshops Manager and the Production 
Engineers are to be regarded as responsible officers. 

(2) Accredited representatives of any of the applicant 
unions desiring to enter other premises of the employer 
must first make application to the responsible officers of 
the sections, stating the nature of their business. 

12.—Under-Rate Workers. 
(1) A worker who is unable to earn the minimum rate 

hereby prescribed may be employed at a lower rate which 
shall be agreed upon in writing between the worker and 
the secretary of the worker's union. 

(2) If within seven days after being notified of the 
worker's desire to work at a lower rate of wage than that 
prescribed, the said secretary and the worker are unable 
to agree upon a lower rate, then the worker may apply in 
writing to the nearest Stipendiary Magistrate to fix such 
lower rate of wage. The worker shall give such secretary 
two days' notice in writing of the worker's intention to 
apply to the magistrate and the said secretary or the 
secretary's agent may attend and oppose the application. 
The magistrate may fix the rate of wage and the decision 
shall be final. 
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(3) Any worker whose wage shall have been so fixed 
may work for and be employed for such wage for the 
period of six calendar months thereafter, and after the 
expiration of the said period until 14 days' notice in 
writing shall have been given the worker by the secretary 
of the worker's union requiring the wage to be again 
fixed in the manner prescribed by this clause. 

13.—Casual Workers. 
A worker employed for less than one week 

continuously shall be deemed to be a casual worker and 
shall be paid 15 per cent, in addition to the rates 
specified, provided that this shall not apply to a worker 
who, when work is available, leaves the employment 
before the expiration of one week. 

14.—Secretary's Pass. 
The employer shall grant leave without pay for a 

continuous period to the secretary of each applicant 
union (should such secretary be employed by the 
employer) to enable the secretary to attend exclusively to 
union work. Upon request a free pass will be issued to the 
said secretary, whether the secretary be an employee or 
not, but the pass may be withdrawn at the employer's 
discretion. Such pass shall be used exclusively for union 
work in connection with the operations of the employer 
but not for political purposes. 

15.—Payment For Sickness and Bereavement Leave. 
Payment for Sickness. 

(1) (a) A worker shall be entitled to payment for non 
attendance on the grounds of personal ill health at the 
rate of one-sixth of the guaranteed week's work for each 
completed month of service. 

(b) The unused portion of the entitlement prescribed 
in subparagraph (a) hereof in any accruing year shall be 
allowed to accumulate and may be availed of in next or 
any succeeding year. 

(c) Payment hereunder may be adjusted at the end of 
each accruing year or at the time the worker leaves the 
service of the employer, in the event of the worker being 
entitled by service subsequent to the sickness in that year 
to a greater allowance than that made at the time the 
sickness occurred. 

(2) This clause shall not apply where the worker is 
entitled to compensation under the Workers' Compensa- 
tion and Assistance Act 1981 as amended. 

(3) No worker shall be entitled to the benefit of this 
clause unless the worker produces proof to the satisfac- 
tion of the employer or the employer's representative, of 
such sickness provided that the employer shall not be 
entitled to a medical certificate for absences of less than 
thre,e consecutive working days unless the total of such 
absences in any accruing year exceeds the hours 
prescribed for that worker for an ordinary week's work. 
. (4) No payment shall be made for the absence due to 
the worker's own fault neglect or misconduct. 

(5) For the purpose of this clause the term "accruing 
year" means the year ending 30 June or 31 December 
according to which of these dates the annual leave of the 
worker is calculated. 

(6) If a worker falls sick while on annual leave and 
produces at the time satisfactory medical evidence that 
the worker is or was confined to the worker's place of 
residence or hospital for a period of at least one week the 
worker may, with the approval of the employer, be 
granted at a time convenient to the employer, additional 
leave equivalent to the period of sickness, falling within 
the rostered period of annual leave. 

(7) (a) Subject to paragraph (b) a worker shall be paid 
for sick leave at the worker's graded rate of pay. In 
addition payment shall include — 

(i) Shift penalties Monday to Friday inclusive. 
(ii) Saturday penalty and 

(iii) Sixth shift penalty on time worked on a 
rostered sixth shift falling within the rostered 40 
hours for the week but not otherwise, which the 
worker would have received for ordinary time 
had the worker not ceased duty on account of 
sickness. 

(b) Provided that if the worker was engaged on duties 
carrying a higher rate and was entitled to payment at that 
higher rate for the whole of the day or shift immediately 
prior to the worker ceasing duty the worker shall be paid 
for sick leave at that higher rate for the period the worker 
would have continued to work in the higher position had 
the worker not ceased duty because of ill health. 
Bereavement Leave. 

(8) (a) A worker shall, on the death within Australia 
of a spouse, father, mother, brother, sister, child or 
stepchild and father, mother, brother or sister of the 
spouse of the worker concerned be entitled, on notice, to 
leave of absence without deduction of pay. 

(b) Such leave of absence up to and including the day 
of the funeral of the relation shall be for a period up to 
but not exceeding the number of hours worked by the 
worker in three ordinary working days having regard to 
the circumstances of the particular case. 

(c) Proof of death shall be furnished by the worker to 
the satisfaction of the employer. 

(d) Payment in respect of bereavement leave shall be 
made only where the worker otherwise would have been 
on duty and shall not be granted in any case where the 
worker concerned would have been off duty in 
accordance with the worker's roster, or on long service 
leave, annual leave, sick leave, workers' compensation, 
leave without pay or on a public holiday. 

(e) In this clause' 'spouse'' means husband or wife and 
includes de facto husband or wife. 

16.—Workers Performing Higher Duties. 
(1) A worker engaged on duties carrying a higher rate 

than the worker's ordinary classification shall be paid the 
higher rate for the time the worker is so engaged, but if so 
engaged for more than two hours of one day or shift, the 
worker shall be paid the higher rate for the whole day or 
shift: Provided, however, that acting time of less than 20 
minutes in any one day or shift shall not be counted; 
Provided further that the conditions applicable to such 
higher duties shall apply. 

(2) Should any worker be required to perform work in 
a lower grade, the worker's wage shall not be reduced 
whilst employed in such capacity. 

17.—Promotion. 
(1) A worker promoted to a higher position, the 

minimum pay for which is less than the worker received 
in the position vacated, shall be paid the former rate. 

(2) A junior worker on attaining the age of 21 years, 
and who has passed the prescribed examinations, if any, 
shall be entitled to preference of employment as a senior 
in the branch in which the junior worker has been 
working should a vacancy exist in such branch. 

(3) Before any promotion to a vacancy shall be made 
otherwise than by seniority, such vacancy shall be 
advertised in the Weekly Notice, and in addition thereto 
vacancies in the Workshops or the Supply Division shall 
be advertised on the recognised notice boards: Provided, 
however, that this subclause shall not apply in any case 
where it is necessary to fill a position without the delay 
involved by the calling of appointments, in which case a 
temporary appointment may be made, pending the 
making of the permanent appointment: provided further 
that the vacancy shall be advertised and the appointment 
made within two months from the date on which the 
vacancy occurred. 

(4) In the case of promotion, the selection of a worker 
for the higher position shall be governed by the relative 
ability, suitability, record and experience. All other 
qualifications being equal, the senior person shall be 
selected. 
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(5) In the case of a married worker refusing promotion 
owing to lack of accommodation at the place where the 
vacancy exists, the worker shall not be penalised because 
of refusal to accept such promotion. For the purpose of 
this clause, "accommodation" shall be deemed to 
include the provision of a house which may be rented by 
such worker. 

(6) After three months' continuous service in a higher 
grade, a vacancy shall be deemed to exist in such grade, 
and it shall be filled subject to subclauses (3), (4) and (5): 
Provided, however, that this subclause shall not apply 
where the position filled was caused by sickness, 
accident, long service leave or leave without pay or 
holidays of any worker, or the absence of a worker in the 
Civil Engineering Branch engaged temporarily on special 
maintenance, reconstruction or construction work. 

18.—Retirement. 
(1) (a) Except as provided in subclause (2) of this 

clause, a worker who has been continuously employed 
for three months or longer shall not, without the 
approval of the employer, leave the service of the 
employer until the expiration of two weeks' written 
notice of the worker's intention so to do. 

(b) Except in the case of summary dismissal for 
misconduct, two weeks' written notice shall be given by 
the employer to any such worker whose services are no 
longer required, and the reason for dismissal shall be 
stated in such notice. 

(2) Notice need not be given by the employer or the 
worker — 

(a) where the worker is employed in a temporary 
capacity; or 

(b) where the worker has been continuously 
employed for less than three months. 

(3) In the event of either the employer or the worker 
failing to give the prescribed notice, wages shall be paid 
or forfeited, as the case may be, to the extent by which 
the actual notice given falls short of the two weeks' 
notice. Wages so forfeited by the worker may be 
deducted from any wages due to such worker up to the 
time of the worker leaving the service of the employer: 
Provided that where both parties agree to the acceptance 
of notice of less than two weeks, no penalty shall be 
imposed. Within the metropolitan area wages due shall 
be paid within 24 hours (excluding Saturdays, Sundays 
and public holidays) of ceasing work. 

19.—Absence From Duty. 
(1) Any member of the running staff, being unable to 

attend to for duty through sickness, shall notify the 
Foreman or officer-in-charge at least three hours before 
the time the worker is booked for duty, and such worker 
shall also satisfy such foreman or officer that the worker 
is unfit to attend for duties. 

(2) Any such worker so absent shall not again be 
booked up for duty unless the worker notifies such 
foreman or officer not later than 12 noon on any day that 
such worker is fit to resume, and in such case there shall 
be no obligation to employ the worker until the following 
working day. A worker who books off duty on afternoon 
shift who reports for duty before 10.00 a.m. on the 
following day shall be provided with work on that day. 

(3) Any other worker losing time through sickness or 
injury shall, as soon as possible, notify the foreman or 
officer-in-charge, when possible, in sufficient time to 
permit of arrangements being made for the performance 
of the worker's duties. Any such worker who fails to do 
so shall be treated as absent without leave. 

(4) Subject to the provision of Clause 15.—Payment 
For Sickness and Bereavement Leave, any worker losing 
time through sickness or special leave shall be reduced in 
wages only to the extent of the time actually lost through 
sickness or actually granted as special leave. 

20.—Shop Stewards and Grievance Procedures — 
Other Than Midland Workshops. 

(1) Subject to the provisions of this clause, Shop 
Stewards appointed in accordance with the rules of the 
union shall be recognised by the employer. 

(2) The existing customs in relation to the appoint- 
ment of shop stewards, their recognition by the 
employer, and grievance procedures shall be continued. 

20A.—Shop Stewards and Grievance Procedures — 
Midland Workshops. 

(1) Subject to the provisions of this clause — 
(a) Shop stewards appointed in accordance with 

the rules of the union shall be recognised by the 
employer; and 

(b) the employer shall allow any such shop steward 
to discuss with the appropriate representative 
of the employer matters affecting the workers 
whom the shop steward represents. 

(2) Where, in relation to work in progress in any 
workshop, a question affecting the workers engaged on 
that work arises and the workers desire a decision from 
the employer on the question, not more than two of the 
workers concerned may raise the question with the senior 
foreman or foreman as the case may be. 

(3) (a) Where a matter raised pursuant to subclause (2) 
of this clause is within the authority of the senior 
foreman or foreman as the case may be to decide and the 
workers concerned are not satisfied with the decision of 
the senior foreman or foreman as the case may be, they 
may request the senior foreman or foreman as the case 
may be to call the shop steward or stewards elected to 
represent them into the discussion and the senior 
foreman or foreman as the case may be shall comply with 
any request so made. 

(b) Where, following discussions with the shop 
steward or stewards pursuant to paragraph (a) of this 
subclause, any steward is not satisfied with the decision 
then given by the senior foreman or foreman as the case 
may be, and desires that the senior foreman or foreman 
as the case may be decision be reviewed, shall, in the 
steward's own time, advise the convenor and the 
convenor shall, if the convenor agrees with the shop 
steward, refer the matter in writing to the appropriate 
full-time official of the convenor's union. 

(4) (a) Where a matter raised pursuant to subclause (2) 
of this clause is not within the authority of the senior 
foreman or foreman as the case may be to decide, the 
senior foreman or foreman as the case may be shall 
advise the workers to that effect and shall forthwith refer 
the matter to the appropriate superior officer. 

(b) The Workshops Manager or, as the case may be, 
the Production Engineer, as soon as reasonably may be 
after a matter is referred to the employer pursuant to 
paragraph (a) of this subclause, shall investigate the 
matter and advise the workers of the employer's 
decision. 

(c) Where the workers are not satisfied with the 
decision of the Workshops Manager or, as the case may 
be, the Production Engineer, they may request that the 
shop steward or stewards elected to represent them be 
called into the discussion and any request so made shall 
be complied with. 

(d) Where, following discussions with the shop 
steward or stewards pursuant to paragraph (c) of this 
subclause, any steward is not satisfied with the decision 
then given by the Workshops Manager or, as the case 
may be, the Production Engineer and desires that the 
matter be further considered shall, in the steward's own 
time, advise the convenor and the convenor shall, if the 
convenor agrees with the shop steward, refer the matter 
in writing to the appropriate full-time official of the 
convenor's union. 

(5) Notwithstanding the provisions of paragraph (b) 
of subclause (3) and of paragraph (d) of subclause (4) of 
this clause, where a Board of Reference is desired on a 
job of short duration the senior foreman or foreman or, 
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as the case may be, the superior officer, shall permit the 
shop steward to see the convenor in the employer's time 
and the convenor may contact the union office by 
telephone. 

(6) (a) Where a shop steward is of the opinion that 
work is being performed in the steward's workshop 
contrary to recognised demarcations, the shop steward 
may raise the matter with the senior foreman or foreman 
as the case may be, and, if not satisfied with the decision 
of the senior foreman or foreman as the case may be, 
may request the senior foreman or foreman as the case 
may be to arrange for a discussion between the senior 
foreman or foreman as the case may be and the shop 
steward's convenor. 

(b) Where, as a result of discussions with a convenor 
arranged pursuant to paragraph (a) of this subclause, a 
senior foreman or foreman as the case may be is of the 
opinion that the work in question should be re-allocated, 
the senior foreman or foreman as the case may be shall, 
before doing so, call into the discussions the shop 
steward's convenor or convenors representing the calling 
of the workers who are to be taken off the work. 

(c) Where any convenor is not satisfied with the 
decision of the senior foreman or foreman as the case 
may be as a result of discussion held pursuant to the 
preceding provisions of this subclause, the convenor may 
request the senior foreman or foreman as the case may be 
to refer the matter to the appropriate superior officer and 
any such request shall be complied with. 

(d) The Workshops Manager or, as the case may be, 
the Production Engineer as soon as reasonably may be 
after a matter is referred to pursuant to paragraph (c) of 
this subclause, shall discuss the matter with the convenor 
concerned. 

(e) Where a convenor is not satisfied with the outcome 
of any discussions held pursuant to the last preceding 
paragraph, shall, if the convenor desires that the matter 
be further considered, refer the matter in writing to the 
appropriate full-time official of the union. 

(7) (a) A worker who considers there is reason for 
complaint in relation to any entitlement due to the 
Worker under this award or under any Act or Regulation 
applying to the worker's employment (not being a matter 
to which the preceding provisions of this clause apply) 
and who desires that the complaint be investigated, shall 
raise the matter in the manner prescribed by the award or 
by any such Act or Regulation; but where no procedure is 
laid down may raise the matter with the Staff Office. 

(b) A worker may, in the worker's own time, approach 
the shop steward for advice or assistance in connection 
with any complaint to which paragraph (a) of this 
subclause applies and the shop steward may, in the 
steward's own time, assist the worker in connection with 
any such complaint. 

(8) Where a shop steward is of the opinion that the 
employer is not complying with the provisions of this 
award with respect to any worker whom the steward has 
been elected to represent the steward shall, in the 
steward's own time, advise the convenor and the 
convenor shall, if the convenor agrees with the shop 
steward — 

(a) raise the matter in writing with the Workshops 
Manager; and 

(b) advise the appropriate full-time official of the 
union in writing that the matter has been so 
raised. 

(9) (a) At 1500 hours on the first Friday of each month 
a conference in accordance with the provisions of this 
subclause shall be held between representatives of 
management and workers. 

(b) The conference shall be attended by — 
(i) The Workshops Manager and Production 

Engineer. 
(ii) An industrial officer from the office of the 

Industrial Relations and Personnel Division. 

(iii) A full-time paid official of each of the unions 
party to this award. 

(iv) The shop steward's convenor of each of those 
unions. 

(v) The Deputy Industrial Registrar who shall act 
as Chairman but who shall take no part in 
discussions other than to direct conference 
procedure. 

(c) The agenda for the conference shall be prepared by 
the Industrial Officer referred to in subparagraph (ii) of 
paragraph (b) of this subclause and shall consist of — 

(i) all grievances raised in writing with either the 
Director Industrial Relations and Personnel or 
the Workshops Manager up to and including 
the Wednesday prior to the conference and 
since the Wednesday prior to the previous 
conference; and 

(ii) all grievances raised by previous conferences 
which have not been disposed of. 

(d) No deduction shall be made from the wages of any 
convenor for ordinary working time spent in attending 
the conference. 

(10) No shop steward, shop steward's convenor or 
other worker employed in the Workshops shall, during 
working hours, call or hold any meeting of workers 
concerned with any grievance. 

(11) No shop steward, shop steward's convenor or 
other worker employed in the Workshops shall call or 
hold any meeting on land or premises owned or 
controlled by the employer unless the permission to do so 
is first obtained from the employer and where the 
meeting involves members of more than one union from 
the appropriate full-time official of such steward's or 
convenor's union. 

(12) No shop steward, shop steward's convenor or 
other worker employed in the Workshops shall, whilst 
acting as chairman of any meeting called pursuant to 
subclause (11) of this clause, accept any motion calling 
for action which is contrary to the rules of the union 
registered under the Industrial Relations Act 1979, as 
amended. 

(13) Each union shall notify the employer in writing of 
the name of each shop steward elected to represent 
members of that union and shall indicate in that 
notification the section in which the Workers are 
employed who have taken part in the election. 

(14) In this clause "shop steward's convenor" and 
"convenor" means — 

(a) in the case of a union having only one shop 
steward — that shop steward; 

(b) in the case of the Australian Railways Union of 
Workers, West Australian Branch — the 
Secretary of the Midland Sub Branch of that 
union. 

(c) in all other cases the shop steward who the 
union advises the employer in writing is to be 
regarded as convenor; and 

(d) the shop steward appointed to act for the 
convenor during the convenor's absence from 
work. 

21.—Charges Against Workers. 
(1) If, in the opinion of the officer-in-charge, any 

irregularity on the part of any worker should be 
reported, he will within seven days (or, if not at the main 
depot or station then within 10 days) from this first 
knowledge of the occurrence notify such worker that he 
has been so reported. 

(2) When a charge has been made against any worker, 
the worker shall be supplied with a copy of such charge 
and a copy of any report other than reports to the head of 
the branch which is to be used in relation to such charge. 

(3) Each worker shall provide, when called upon, with 
the least possible delay, any report or statement which 
may be required by the officer-in-charge. 
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(4) When a worker against whom a charge is pending 
has made a statement to an officer-in-charge, and which 
statement the officer-in-charge has taken down in 
writing, such worker shall either be furnished with a copy 
of such statement, or be allowed to take a copy of it. 

(5) If a final decision in any case in which a charge has 
been made against a worker be not given within three 
calendar months of the occurrence first coming to the 
knowledge of the head of the branch or within 14 days of 
the final determination of any charge relating to the 
occurrence brought against the worker by any person 
other than the employer (whichever is the later), the 
charge in question shall lapse. 

(6) A worker who is suspended from duty for any 
reason shall not be kept under suspension in excess of six 
days (excluding Sundays or holidays) following the date 
on which the worker was suspended. Except in cases 
where dismissal follows suspension, a worker shall be 
paid for any time under suspension in excess of six days 
referred to, provided the worker has not delayed the 
submission of an explanation of the offence for which 
the worker was suspended. 

(7) Where a worker exercises a right of appeal no 
deduction shall be made from the worker's wages in 
respect of any fine until a final decision has been given. 

(8) Where a worker has been fined an amount 
exceeding one day's pay, the amount to be deducted 
from any fortnight's pay shall not be greater than one 
day's pay except with the consent of the worker 
concerned. 

(9) Where, owing to the absence from duty of a 
worker through leave or illness, it is not possible to notify 
the worker within the period prescribed in subclause (1) 
that such worker has been reported, the provision shall 
be regarded as having been complied with if the worker is 
so notified within seven days of resuming duty following 
such absence. In such cases, the period in which a final 
decision, as per subclause (5) may be made shall be 
extended to three calendar months from the date of the 
worker's resumption of duty following the absence. 

22.—Uniforms, Clothing and Protective Equipment. 
(1) Uniforms and clothing shall be supplied by the 

employer as set out in Schedule B of this award or as 
agreed from time to time between the employer and the 
union or unions concerned. 

(2) Workers not solely employed on sheeting shall, 
when employed on such work, if not notified the 
previous day, be supplied with overalls for the time so 
occupied. 

(3) (a) Workers in running sheds shall have available 
oilskins or other efficient substitutes for their use when 
required to work in wet weather. 

(b) Where duties of an electric battery hand are 
performed by workers, other than electric battery hands, 
the employer shall have available as many plastic 
overcoats and pairs of plastic leggings as there are 
workers engaged simultaneously on such work. 
Protective Equipment. 

(4) (a) The employer shall have available a sufficient 
supply of protective equipment (as, for example, 
goggles) (including anti flash goggles), glasses, gloves, 
mitts, aprons, sleeves, leggings, gumboots, neoprene ear 
protectors, helmets, or other efficient substitutes 
therefor for use by the workers when engaged on work 
for which some protective equipment is reasonably 
necessary. 

(b) Every worker shall sign an acknowledgement on 
receipt thereof, and on leaving the employment shall 
return same to the employer. 

(c) During the time the same are on issue the worker 
shall be responsible for any loss or damage thereto, fair 
wear and tear attributable to ordinary use excepted. 

(d) No worker shall lend another worker the 
equipment so issued to such first mentioned worker, and 
if the same are lent both the lender and the borrower shall 
be deemed guilty of wilful misconduct. 

(e) Before goggles, glasses and gloves, or any such 
substitutes which have been used by a worker are reissued 
by the employer to another worker, they shall be 
effectively sterilised. 
General. 

(5) (a) In addition to the foregoing, any equipment 
now being supplied shall be continued. 

(b) The equipment shall be held by the worker and 
used on duty only, and shall not be sold or disposed of. 

(c) Clothing need not be supplied to casual workers. 
(d) Where Summer and Winter issues are provided, 

delivery shall be made at the beginning of the summer 
and winter seasons. 

23.—Free Passes, Privilege Tickets and 
Season Tickets. 

(1) After 12 months' continuous service a worker shall 
be allowed four passes per annum as under: 

. (a) One station-to-station pass on the occasion of 
the annual or long service leave, to cover the 
full term of leave due. 

(b) Three privilege passes from one given station to 
another and return: Provided, however, that in 
the event of the worker owing to domestic 
arrangements desiring to return home leaving 
the worker's family at the holiday destination, 
the pass issued will be considered as available 
for the return of the family or a separate pass 
issued therefor. 

(c) In addition to the worker, the passes shall be 
available for the worker's spouse and 
unmarried children, and the parents of the 
worker, provided they are resident with the 
worker and with the exception of the spouse, 
are dependent upon the worker for support. 

(d) For the purpose of this clause a member of the 
family shall be deemed to be dependent 
provided such member's income does not 
exceed $50.(X) per week, exclusive of old-age or 
invalid pension, but a member of the family 
temporarily out of employment shall not be 
deemed to be dependent. 

(e) A widowed person with a child or children 
resident with the widowed person and who 
regularly employs a housekeeper may, at the 
discretion of the employer, be granted passes 
for such housekeeper; in like manner, an 
unmarried worker supporting younger brothers 
and/or sisters may be granted passes for such 
housekeeper. 

(2) Upon request a worker may be granted a separate 
station-to-station pass for the worker's spouse and 
dependents, as mentioned in subclause (1) hereof where 
it is inconvenient for both to travel together. 

(3) Should any worker through illness be unable to use 
his station-to-station pass on the occasion of his annual 
leave he shall be entitled to the use of such pass on the 
occasion of taking leave without pay during the year in 
which same is due. 

(4) After six months' continuous service, a worker 
shall be entitled to the passes mentioned in subclause (1) 
in proportion to length of service. 

(5) A worker who has been continuously employed for 
six months or longer and who resigns or is retired from 
the service, and has leave due, shall be granted free pass 
station-to-station for the term of such holidays: 
Provided that a worker who fails to comply with the 
requirements of Clause 18.— Retirement or who is 
summarily dismissed for misconduct is not entitled to a 
pass under any of the provisions of this clause. 

(6) Workers in isolated parts may be issued free passes 
at the discretion of the Head of the Branch for the 
purpose of obtaining medical or dental attention for the 
worker or members of the worker's dependent family. 
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(7) Market Passes: Workers stationed outside 
suburban areas shall be issued market passes once per 
month to the market town most convenient to the 
employer and the worker. The passes may be issued in 
favour of the worker, his wife, or his housekeeper, and 
children between the ages of five and 14 years. A 
worker's wife or housekeeper may be granted a market 
pass once per fortnight, if required: Provided that the 
maximum number of passes granted under this subclause 
shall be two per month. A market pass may include a 
perambulator, or go-cart, if required. 

(8) Free Freight: Domestic supplies up to a maximum 
weight fortnightly of 100 kilograms for married men and 
50 kilograms for single men shall be carried free by rail to 
home station from the market town most convenient to 
the employer and the worker, and, in addition, meat, 
bread, vegetables and dairy produce, when not 
obtainable locally, shall be carried free from the market 
town most convenient to the employer and the worker 
where same are procurable. All such supplies shall be for 
the sole use of the worker and his family. This subclause 
shall not apply to the suburban areas: Provided that this 
concession shall not apply when any member of the 
worker's family conducts a boarding house or store at 
the home station. 

(9) Free passes shall not apply to a race or hired 
special, guaranteed special, or special excursion train or 
bus within an 80 kilometre radius, or when in the opinion 
of the stationmaster or authorised person at the station 
or stopping place where the worker desires to commence 
his journey there is not ample room in the train or bus. 

(10) Workers working away from home station shall 
be entitled to a free pass to enable them to visit their 
home station at intervals of not less than once per 
fortnight: Provided that the work upon which they are 
engaged will permit of their doing so. No travelling time 
shall be paid: Provided, also, that this clause shall not 
operate to increase or decrease the rate of expenses the 
worker would otherwise be entitled to. 

(11) Privilege Tickets: After six months' continuous 
service, a worker shall be allowed privilege tickets for the 
worker, the worker's spouse, and unmarried members of 
the worker's family under 18 years of age, also 
unmarried children over 18 years of age, provided they 
are resident with and dependent upon the worker's 
earnings: the charge for privilege tickets shall be — 

for rail travel wholly within the suburban area — 
one half of the fare for adults or children. For travel 
elsewhere — return tickets at one half of the single 
fare for the return journey; 

subject to a minimum charge to be determined by 
agreement between the parties and, failing agreement, by 
the Board of Reference. 

(12) (a) A worker shall, on application, be entitled to 
the issue of a 28 day periodical ticket at one quarter of the 
ordinary 28 day periodical ticket rate for unrestricted 
suburban area travel by ordinary rail services provided 
that junior workers and junior station assistants 16 years 
of age or under, apprentices during their first year of 
apprenticeship of a four year term or during the first six 
months of a 3 '/z year term, shall be entitled to a 28 day 
periodical ticket for travel from the station nearest the 
apprentice's residence and place of work free of charge. 

(b) The 28 day periodical ticket shall be available only 
whilst the holder is in the employ of the employer and 
should the holder resign or change his place of residence, 
a refund of the unexpired value of the ticket will be made 
if handed in at the time. 

(13) Any of the passes or tickets referred to in this 
clause shall be deemed to cover transport on trains 
and/or buses operated by the employer, provided that 
the employer or his officers may refuse bus transport 
where such is not reasonably practicable without 
interfering with the general public requirement. 

24.—Deleted. 

25.—Transfer Accommodation (Housing) Allowance. 
(1) Where married workers are transferred from one 

station to another to suit the convenience of the 
employer and at which no suitable accommodation is 
available, they shall be paid the sum of $28.(X) per week 
until such time as suitable accommodation is available or 
for a period of six months, whichever shall be the 
shorter. 

The term ' 'married worker" shall for this purpose also 
include widows/widowers with dependants and also 
others with dependants. 

(2) Any unmarried worker transferred from one 
station to another to suit the convenience of the 
employer shall be paid actual reasonable out-of-pocket 
expenses, but in each case details of the expense shall be 
submitted and all items in excess of 50 cents must be 
supported by receipted vouchers: Provided, however, 
that such payment shall be limited to a period of six 
months and shall not exceed $6.00 per week. 

(3) Any dispute arising between the union and the 
employer as to the amount (if any) payable under this 
clause to any particular worker shall be referred to 
settlement to the Board of Reference constituted under 
Clause 8 of this award. 

26.—Transfers and Transfer Allowances. 
(1) When any transfer is ordered by the employer the 

worker transferred shall not lose the right of appeal 
against the transfer, and, if on inquiry it is found that 
such a transfer can be arranged with another worker to 
suit the convenience of the employer, then the worker 
shall be re-transferred. A worker transferred from one 
station to another over two kilometres distant, involving 
a change of residence, shall — 

(a) be paid not less than $24.00 for a married 
worker and $3.00 for a single worker; a married 
worker whose family does not transfer shall be 
paid as a single worker until the worker's family 
transfers; 

(b) be paid any further out-of-pocket expenses 
reasonably incurred when supported by 
receipts or vouchers. Any dispute which arises 
under this paragraph may be dealt with by the 
Board of Reference; 

(c) be granted free passes for the worker and the 
worker's family (including those dependants 
mentioned in the interpretation of a "married 
worker", and also the parents of a married 
worker permanently residing with and wholly 
dependent upon the worker) and free railway 
transport of the worker's furniture and effects, 
including, if requested, one motor car or motor 
cycle where the distance by road between the 
new and the old home station is more than 322 
kilometres; 
Where the train is provided with appropriate 
sleepers and the worker's journey extends 
through the night, the worker and the worker's 
family shall be supplied with sleeping berths; 

(d) be paid actual travelling and waiting time up to 
a maximum of eight hours per day; no 
overtime, Saturday or Sunday time rate shall 
apply; 

(e) married workers shall be allowed one day for 
packing and one day for unpacking (if 
necessary). A married worker whose family 
does not transfer shall be treated as a single 
worker, provided that, where no suitable 
accommodation is available for the worker's 
family at the time of transfer and as a conse- 
quence the worker has subsequently to return 
to pack and arrange the removal of the 
worker's furniture, a married worker shall then 
be allowed an additional day for that purpose. 
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(2) Any worker who is transferred from one place to 
another to suit the worker, or who is transferred by way 
of punishment, shall be entitled to the provisions of 
subclause (1) paragraph (c) only: Provided, however, 
that in the case of a worker who has applied for a transfer 
for the worker's own convenience, such application shall 
be deemed to have lapsed after the expiration of three 
months from the date thereof, and if such application is 
not renewed, and the worker is subsequently transferred, 
the provisions of this clause shall not apply. 

(3) At least 10 days' notice of the actual transfer date 
shall be given to a worker required to transfer 
permanently from one station to another. 

(4) A worker shall not be transferred for a less period 
than three months. If required to work temporarily at 
any depot for relief or other purposes for a lesser period, 
the worker shall be paid away-from-home or lodging 
allowance provided for in this award. 

(5) Any worker who has been stationed in the Gold- 
fields Areas for a period exceeding three years shall be 
entitled to a transfer with expenses as hereinbefore 
mentioned to a station not more than 50 kilometres from 
the coast, and such transfer shall upon request be 
arranged if the exigencies of the service will permit. 

27.—Payment for Travelling Time. 
(1) A worker travelling as a passenger going to work 

away from or returning to the worker's home station 
shall be paid at ordinary rates for the actual travelling or 
waiting time for the first eight hours, and thereafter at 
half the ordinary rates in any one period of 24 hours. 

(2) Any worker travelling as a passenger going out to 
act in a higher capacity or returning after acting in a 
higher capacity shall receive payment for travelling and 
waiting time at the minimum rate for such higher 
capacity. 

(3) Where the waiting time exceeds four hours (and 
suitable accommodation is available) the worker shall be 
deemed to be booked off duty and shall not be entitled to 
payment for the time the worker is booked off. 

(4) Saturday and Sunday travelling time shall be paid 
at the rate of time and a half on the same conditions as on 
week days. 

(5) The hours in the case of a member of a fettling 
gang shall commence and end each day at the tool shed, 
excepting when the place of work is closer to the worker's 
place of residence and the worker is not required to 
attend at the tool shed, in which case the commencing or 
finishing time shall be at the place of work: Provided 
that, when in the opinion of the trackmaster the efficient 
maintenance of track necessitates a worker finishing 
elsewhere than herein stated, the worker shall be allowed 
reasonable travelling time at ordinary rate to the tool 
shed or to a point on the track nearest the worker's home 
(if not required to go to the tool shed) whichever is the 
closer. 

(6) in respect of a worker who is provided with a 
sleeping berth in a passenger train, travelling time shall 
not count between 2200 hours and 0700 hours: Provided 
this shall not operate to reduce the travelling time to be 
paid for below four hours in any one day: Provided 
further that where by virtue of the length or nature of the 
journey the sleeping berth is available for six hours of 
less, travelling time shall be paid for such period with a 
minimum of four hours. 

(7) A worker, other than a traffic section worker, 
stationed in the suburban area who is required to start 
work at some place other than the worker's home station 
or depot within the suburban area shall, 

(a) if the time taken in travelling from the worker's 
usual place of residence to the temporary work 
place and return exceeds the time normally 
taken in travelling from the usual place of 
residence to the home station or depot and 
return, be paid for such excess travelling time at 
ordinary rates, calculated on the basis of the 
mode of transport used on the day concerned. 

(b) if the fares actually and reasonably incurred in 
such travelling exceed the fares normally paid 
by the employee in travelling from the usual 
place of residence and return, the employee will 
be reimbursed the amount by which such fares 
exceed those usually paid for travelling to and 
from the home station or depot; provided that 
if suburban rail travel is used to travel to the 
temporary workplace, free rail travel shall be 
allowed. 

(c) subject to the prior approval of the Head of 
Branch, where a worker uses the worker's own 
means of transport and the distance the worker 
is required to travel from the usual place of 
residence to the station or depot where the 
worker is temporarily working is greater than 
the distance the worker is required to travel 
from the usual place of residence to the station 
or depot where the worker is usually stationed 
will be paid 29.6 cents per kilometre for any 
additional distance travelled. 

(d) if a worker of the Civil Engineering Branch 
required to attend the depot and is transported 
to and from the work site by departmental 
vehicle, travel both ways between the depot and 
the work site shall be in the employer's time. 

(8) Subject to subclause (4) hereof, a worker who 
travels as a passenger from the worker's home station to 
another station or vice versa and is then booked off duty, 
and has not been on duty prior to travelling, shall be paid 
travelling time at ordinary rates with a minimum of two 
hours from the time of booking on to the time of booking 
off duty: Provided that unless the time occupied in 
travelling amounts to four hours or more it will not be 
counted as a shift for the purpose of Clause 37.—Week's 
Work, Traffic Section of this award. 

28.—Away From Home and Meal Allowances. 
(1) The following allowances shall be granted to 

Mobile Train Despatchers, Guards, Goods Porters on 
trains, Motor Bus Drivers, Motor Bus Conductors, 
Motor Truck Drivers and Motor Truck Drivers' 
Assistants (country runs only), Conductors and Ticket 
Examiners who are booked off or temporarily lodging 
away from their home stations — 

(a) For the first 30 hours or part thereof, the sum 
of $18.42 where attended and $19.89 where 
unattended barracks are provided and $22.84 
where there are not barracks. 

(b) After the first 30 hours and up to seven days, 
the sum of 84 cents per hour and thereafter 71 
cents per hour: Provided that the reduction 
from 84 cents to 71 cents shall be made only in 
cases where the worker shall be stationed for 
over seven days in one place; Provided that a 
deduction of $5.97 per day or night with a 
maximum of $29.85 per week shall be made 
where attended barracks are provided and a 
deduction of $2.99 per day or night with a 
maximum of $14.95 per week shall be made 
where unattended barracks are provided. No 
such deduction shall be made if the worker 
returns to the worker's home station within 44 
hours. 

(c) The allowance shall be calculated from the time 
of booking on to the time of booking off at 
home station. 

(d) In addition to the allowances provided for in 
paragraphs (a) and (b) hereof, a worker booked 
off or temporarily lodging in a district carrying 
a district allowance shall be granted such 
allowance or, if already in receipt of a district 
allowance, shall be granted the difference 
between such allowance and any higher 
allowance applicable to the district in which the 
worker is booked off or lodging; a day's 
allowance to be granted for the first 30 hours or 
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any part thereof, and each subsequent 24 hours 
or part thereof; time to be calculated from time 
of departure from home station to time of 
departure from foreign station. The district 
allowance at the place booked off or 
temporarily lodging shall be that applicable to a 
single worker. 

(e) Workers shall not be booked off away from 
their home station for two Sundays in 
succession where it can be avoided by any 
reasonable arrangeme t. 

(2) (a) (i) Workers [other than those specified in sub- 
clause (1) hereof] temporarily lodging away 
from their home st; Ion shall be paid an 
allowance of $16.22 per day. 

(ii) When available the employer's accommo- 
dation may be occupied by the worker free of 
charge, provided that it shall be optional for the 
worker to use the employer's accommodation 
and/or the employer to allow them to do so. 

(b) Where the absence from the home station is for less 
than seven days hotel or motel accommodation may be 
utilised at the option of the worker in which case an 
allowance of $48.65 per day shall be paid. The employee 
shall provide the employer with details of the 
accommodation. This allowance may be extended at the 
discretion of the employer to cover absences of seven 
days or more. 

(c) (i) Where in any case the absence from the home 
station is for seven days or longer meals and 
accommodation of a reasonable standard may 
be provided as agreed between the parties at the 
discretion of the employer in lieu of the 
allowance provided in paragraphs (a) and (b) of 
this subclause. 

(ii) In addition to the arrangement provided in the 
preceding subparagraph the worker shall be 
paid an allowance to meet incidental expenses 
as follows:— 
Up to eight days absence — $4.38 per day 
Over eight days absence — $6.54 per day from 
first day of absence. 

(iii) In the event of a failure to reach agreement in 
accordance with subparagraph (i) of this 
section the matter shall be determined by a 
Board of Reference. 

(d) Notwithstanding the provisions of subclause (2) (a) 
(ii) of this clause accommodation as described in 
subclause (2) (f) may be permanently allocated to a 
worker who regularly travels and camps away from the 
home station and such accommodation shall be occupied 
by the employees concerned at the discretion of the 
employer. 

(e) The allowances provided in this subclause shall be 
calculated from the time of leaving to the time of 
returning to home station. 

(f) For the purpose of this clause employer's 
accommodation means barracks; or caravans, on rail 
vans, single quarters and cabins equipped in a like 
manner. Such accommodation shall be on a non share 
basis where practicable. 

(3) In addition to the allowances provided for in 
subclause (2) hereof, a worker booked off or temporarily 
lodging in a district carrying a district allowance shall be 
granted such allowance, or, if already in receipt of a 
district allowance, shall be granted the difference 
between such allowance and any higher allowance 
applicable to the district in which the worker is booked 
off or lodging; a day's allowance to be granted for the 
first 24 hours or any part thereof, and each subsequent 24 
hours or part thereof; time to be calculated from time of 
departure from home station to time of departure from 
foreign station. 

The district allowance at the place booked off or 
temporarily lodging shall be that applicable to a single 
worker. 

(4) (a) Any worker other than a worker covered by 
Clause 30 absent from the home station on duty (not 
being a worker temporarily lodging away from the home 
station) shall be paid $4.30 for the second and succeeding 
meal. 

(b) If such worker in fact incurs expense additional to 
that which the worker would have incurred at the home 
station in procuring the worker's first meal and submits 
proof satisfactory to the employer of such additional 
expense, the worker shall be reimbursed the actual 
additional expense ii currecl up to a maximum of $4.30. 

(5) Where a worker, who is not entitled to payment 
under the foregoing provisions of this clause, without 
being notified on he previous day, is required to 
continue working af.jr the worker's usual finishing time 
or rostered finishing time the worker shall be provided 
with any meal required or be paid $4.30 in lieu thereof — 

(a) If the worker is a worker, other than one in the 
Traffic Section and is required to so work for 
more than 114 hours or until after 18G0 hours; 
or 

(b) If the worker is a worker in the Traffic Section, 
other than one for whom an allowance is 
prescribed in subclause (2) of Clause 
30.—Allowances and Arrangements for 
Mobile Train Despatchers, Guards and Other 
Specified Workers, and the worker's hours of 
duty have been extended by more than one 
hour beyond a recognised meal period. 

General. 
(6) (a) The employer may in the employer's discretion 

make any allowance in addition to those provided in the 
foregoing subclauses and the Head of the Branch shall 
also have discretion to make any such additional 
allowances as may under the circumstances be justified. 

(b) No away-from-home allowance shall be granted to 
any worker stationed in the suburban area in respect of 
any absence from the worker's home station within the 
suburban area, unless in special circumstances upon the 
approval of the Commissioner of Railways. 

Any dispute arising out of the provision of this 
paragraph may be referred to the Board of Reference for 
determination. 

(c) The foregoing allowances will not be paid — 
(i) during any period of absence from duty unless 

such absence is due to sickness of the worker, 
and does not exceed one week; 

(ii) during any period of annual or long service 
leave. 

(d) When a Traffic Section worker in the suburban 
area is required to work at a suburban depot or station 
other than the depot or station at which the worker is 
stationed the following shall apply — 

(i) for the first week an allowance of 21 cents per 
kilometre in both directions between depots or 
stations will be paid. 

(ii) for periods of more than one week where the 
distance the worker is required to travel from 
the worker's home to the depot or station 
where the worker is working is greater than the 
distance the worker is required to travel from 
the worker's home to the depot or station 
where the worker is usually stationed, the 
worker will be paid an allowance of 35.75 cents 
per kilometre in both directions for extra 
distance the worker is required to travel, such 
allowances specified in subparagraphs (i) and 
(ii) of this paragraph are to be in recognition of 
the cost and time taken for the extra distance to 
be travelled. 

29.—Deleted. 
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30.—Allowances and Arrangements for Mobile 
Train Despatchers, Guards and Other Specified 

Workers. 
(1) The following provisions shall apply to Mobile 

Train Despatchers, Guards, Goods Porters on trains, 
Motor Bus Drivers, Motor Bus Conductors and to Motor 
Truck Drivers and Motor Truck Drivers' Assistants 
(country runs only): 

(a) Any worker rostered for duty and being 
informed that the worker is not required shall, 
unless the worker has been notified as provided 
in paragraph (f) of this clause, be paid two 
hours' pay at ordinary rates, but the worker 
may be called for further duty without any 
further period of rest. 

(b) (i) Any worker except as provided in 
placitum (ii) hereof shall once having 
signed on, be paid not less than four 
hours' pay at the rate applicable to the 
day and no such worker booked off at a 
foreign station shall have the rostered 
time for return to the worker's home 
station put back more than once except 
under circumstances beyond the control 
of the employer. 

(ii) A guard shall be paid two hours' pay at 
the rate applicable to the day if having 
signed on the guard is informed before 
leaving the starting point of the service, 
which shall include a point from which 
the guard is to travel as a passenger, that 
the guard is not required further but 
may be called upon for further duty 
without any further period of rest. 

(c) Any worker attending at a depot with a hamper 
for a trip for which the worker is booked, and 
which is cancelled, or, who shall have received 
less than two hours' notice of the cancellation 
of a trip requiring a hamper shall be allowed 
$4.30 in respect of such hamper. 

(d) Any worker having to proceed on any "away- 
from-home" jobs with less than four hours' 
notice shall be paid an amount of $4.30 in 
addition to ordinary expenses. 

(e) Any worker notified between 1700 hours and 
1000 hours of a "book-off" job requiring the 
worker to come on duty between those hours 
shall receive an allowance of $4.30 in addition 
to ordinary expenses. This provision shall also 
apply to any worker notified of a "book-off" 
job between 1700 hours on the day preceding 
and 1000 hours on the day following any public 
holiday on which grocery and butchers' shops 
are closed, if required to come on duty between 
those hours. The provision shall also apply to 
any worker required to come on duty on a 
"book-off" job between 1200 hours Saturday 
and 1000 hours Monday, unless the worker is 
notified or word left at the worker's place of 
residence before 1030 hours on the Saturday. 

(f) No worker rostered for duty shall be entitled to 
any pay or allowance when notice that the 
worker is not required has been left at the 
worker's place of residence at least two hours 
before the worker's rostered time. 

(g) Any worker booked off shall come on duty at 
such time as may be directed before leaving the 
station by the responsible person in charge or 
by the roster posted at the station. Except in 
cases of emergency, or unless in special cases by 
agreement between the union and the 
employer, the minimum time a worker shall be 
off duty at home or temporary home station 
shall be 12 hours, and at foreign stations eight 
hours for the first time the worker is booked off 
after leaving the home or temporary home 
station and 10 hours for every subsequent time 
that the worker is booked off before returning 

to the home or temporary home station. In 
cases of emergency, unless for good reason to 
the contrary, the worker who has been off duty 
the ftmgest shall be the first one to be called on. 
In this paragraph, the word "emergency" shall 
not be construed to cover a mere increase of 
traffic which could have been foreseen and 
might reasonably have been provided for 
without encroaching on the 12 hour rule. 

(h) When a worker is brought on duty without the 
prescribed period of rest, the worker shall be 
paid continuous duty as from the time the 
worker is booked on on the previous shift till 
booking off on the shift for which the worker 
had less than the stipulated rest period, 
excepting where the time by which the rest 
period falls short of the prescribed time does 
not exceed 60 minutes in which case the worker 
shall be paid at the rate of double time for the 
time between the actual rest period and the 
minimum period of rest prescribed in this 
Award: Provided that in either case the worker 
shall be deemed to have been booked off duty 
in so far as the computation of away-from- 
home allowance is concerned. 

(i) At home stations, should a worker not be able 
to ascertain when booking off from the 
responsible person in charge, or from the 
roster, when next required for further work, 
the worker shall be free to assume that the 
worker will not be required for 12 hours, but at 
the expiration of that time, shall make personal 
inquiries at the depot as to when next required. 
If not then informed when next required, 
written notice shall be left at the worker's place 
of residence at least two hours before the 
worker is required to go on duty: Provided that 
if the 12 hours expire after 1700 hours and 
before 0700 hours the worker shall not be 
required to make such enquiry until 0800 hours 
following. 

(j) Where practicable, all workers shall be worked 
on a weekly roster. Where there is no weekly 
roster a roster shall, when practicable, be 
posted daily not later than 1400 hours except on 
Saturday, when it shall be posted not later than 
1200 hours. The roster on Saturday shall show 
both Sunday's and Monday's working. 

(2) In respect of a guard or a worker booked to assist 
the guard on a train, local shifts shall be rostered where 
practicable showing the time such a worker is to book on 
and off duty and if such shift is extended by not less than 
one hour for any reason caused directly or indirectly by 
any authorised variation in working of either the train 
being worked by such worker, or any other train unless 
such working is varied because of some accident, act of 
God, or any circumstance for which neither the employer 
or any of the employer's servants is responsible such 
workers shall be paid $4.30 meal allowance. For the 
purpose of this subclause a local shift which is rostered 
without showing the finishing time shall be deemed to be 
of a duration of eight hours. 

(3) (a) Mobile Train Despatchers, Guards, Goods 
Porters on trains, Ticket Examiners, Motor Bus Drivers, 
Motor Bus Conductors and Motor Truck Drivers and 
Motor Truck Drivers' Assistants (country runs only) or 
any worker acting in the classifications referred to who 
works and/or travels to a foreign station other than on 
temporary transfer and there is released from duty and 
who before 12 hours shall be elapsed from such release is 
not required to commence duty preparatory to departure 
from such foreign station for another station at which 
the worker is to be again released from duty shall be paid 
"held-away-from-home allowance" for all time in excess 
of 12 hours at single ordinary time. 
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(b) The amounts accruing due under paragraph (a) 
hereof may be counted towards the guaranteed week's 
work, but shall not be included for the purpose of 
overtime calculation. 

(c) The aforesaid allowances shall be paid for at the 
rate appropriate to the work performed on the forward 
journey: Provided that a worker returning as a passenger 
to the worker's home station shall be paid the foregoing 
allowances at the worker's classified rate. 

(d) Any allowance under this subclause shall not be 
payable in respect of any time during which the worker is 
otherwise allowed payment (except for expenses): Pro- 
vided that the worker shall be paid whichever amount is 
to the worker's greater advantage. Nor shall such 
allowance be payable in any case where detention is the 
result of any act or omission of a worker or of other 
circumstances for which the employer cannot reasonably 
be held responsible. 

(4) Ticket issuers on trains shall be allowed such time 
to prepare for a shift and to sign off duty at the end of a 
shift as may be agreed between the parties or in default of 
agreement as may be determined by the Board of 
Reference. 

(5) (a) Guards of goods and mixed trains shall be 
allowed 30 minutes before departure time to prepare for 
their trip, and where the distance between the place 
where they sign on and where they commence duty 
exceeds 400 metres, they shall be allowed an extra five 
minutes for each 400 metres in excess thereof. 

(b) Other guards shall be allowed 15 minutes to 
prepare before starting on a trip. 

(c) All guards shall be allowed 15 minutes at the close 
of each shift. 

(d) In cases where guards take over trains en route 15 
minutes allowance only will be made. 

(e) Save as herein provided nothing in this subclause 
shall operate to reduce the time at present allowed to any 
guard so long as present conditions remain unaltered. 

(6) Each Mobile Train Despatcher, Guard or Shunter 
booked to assist the Guard on a train, who is booked off 
duty at a foreign station, where there is a caretaker of the 
barracks, shall be called for duty irrespective of the hour 
booked on. At stations where there is no caretaker they 
shall be called if it can be conveniently arranged. 

(7) (a) Any guard or worker acting as such, who in any 
shift works a train hauled by two operating diesel 
locomotives shall be paid an allowance as follows:— 

(i) For a period of four hours or more — $10.00 
per shift. 

(ii) For a period of less than four hours — $5.00 
per shift. 

(b) Any guard or worker acting as such, who in any 
shift works a train hauled by more than two operating 
diesel locomotives shall be paid an allowance as 
follows:— 

(i) For a period of four hours or more — $20.00 
per shift. 

(ii) For a period of less than four hours — $10.00 
per shift. 

In determining the number of hours for the Guard or 
Guards of such train the time signing on or off duty, 
shunting en route, light running to and from the depot 
and the train, are to be counted. 

(8) Guards stationed at Perth, who usually run 
country trains, shall receive a fair proportion of 
suburban work. 

(9) (a) Motor bus drivers shall be allowed 30 minutes 
before departure time to prepare for their trip. 

(b) Motor bus drivers shall be allowed 30 minutes after 
arrival from a trip. When the motor bus driver is 
accompanied by a conductor the time allowed shall be 15 
minutes. 

Provided that a motor bus driver booking off at East 
Perth depot shall be allowed 20 minutes after arrival at 
the depot but, if accompanied by a conductor or does not 
have to pay in cash at the depot, the time allowed shall be 
15 minutes. 

(10) (a) Motor bus conductors shall be allowed 30 
minutes before departure time to prepare for their trip. 

(b) Motor bus conductors shall be allowed 15 minutes 
after arrival from a trip. 

(11) Motor truck drivers engaged on country runs shall 
be allowed 15 minutes before departure time of a trip and 
after arrival from a trip. 

(12) The time under subclauses (5), (9), (10) and (11) 
hereof may be increased where the work to be performed 
warrants such increase. 

(13) (a) Mobile Train Despatcher shall be allowed 15 
minutes when signing on duty for the purpose of 
preparing for the shift. Additionally, sufficient time will 
be allowed to check the petrol, oil, water, tyres, etc, 
before driving the vehicle that may be required to be used 
during the shift. 

(b) A Mobile Train Despatcher shall be allowed 15 
minutes when signing off duty. 

31.—Special Rates and Provisions. 
(1) Midland Workshops (including Supply Division at 

Midland) 
(a) The allowances prescribed in this subclause are 

in compensation for all work caused disabilities 
not otherwise specifically provided for in this 
award. 

(b) Employees shall be paid the disability 
allowance specified according to the group 
disability level applicable to the area in which 
the employee works as set out in Schedule A — 
Midland Workshops Disability Allowance 
Groupings to this award. 

(c) Disability allowance groupings shall be: 
$ per week 

Group 1 4.10 
Group 2 6.10 
Group 3 12.30 

(d) The allowances specified by this subclause shall 
not compound by overtime penalty or holiday 
or weekend shift premium addition. 

(e) An employee who is temporarily engaged on 
work in an area which would, if the worker 
were regularly so engaged, entitle the worker to 
be allocated to a higher group than the one to 
which the worker has been allocated, shall, if 
engaged for half a shift or for four hours or 
more on such work on any day, be paid the 
higher group rate for the whole of that day or 
shift. 

(f) Any dispute as to the application of the 
provisions of this clause shall be referred to the 
Board of Reference for determination. 

(g) The allowances under this subclause shall not 
be paid when the worker is absent on long 
service leave, annual leave, sick leave, leave 
without pay, workers compensation or any 
such absence which results in an employee 
being employed in the Midland Workshops for 
a period of less than four hours in any one day. 

(2) Dirty Work: In other than at Midland Workshops 
— Work which a foreman and worker agree is of an 
unusually dirty or offensive nature — 29 cents per hour 
extra which without limiting the application of this 
provision shall be deemed to include:— 

(a) Workers employed in the Goods Sheds, Robb 
Jetty called upon to handle cattle hides and/or 
sheep skins. 

(b) Workers when engaged cleaning flues, boilers, 
cesspools or dry wells. 
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(c) Tradespersons (other than at the Midland 
Workshops) employed on stripping down and 
dismantling diesel engines and transmission 
gear on tractors and earth moving equipment. 
The allowance shall not be paid when working 
on this equipment after it has been dismantled 
and cleaned. 

(3) Confined Space: Workers (other than at Midland 
Workshops) in confined spaces shall be paid 35 cents per 
hour extra except where otherwise provided. 

A "confined space" means a working place the 
dimensions of which necessitate an employee working in 
an unusually stooped or otherwise cramped position, or 
where confinement within a limited space is productive 
of unusual discomfort. 

(4) Height Money 
(a) Workers (other than at Midland Workshops) 

required to work at a height 15.5 metres or 
more above the nearest horizontal plane shall 
be paid $1.41 per day extra. 

(b) Boilermakers and boilermakers' apprentices 
and boilermakers' assistants employed (other 
than at Midland Workshops), hoisted off the 
ground upon repairs to smokestacks shall be 
paid at double time. 

(5) Hot Work 
(a) A worker (other than at Midland Workshops) 

shall be paid an allowance of 29 cents per hour 
when that worker works in the shade in any 
place where the temperature is raised by 
artificial means to between 46.1 and 54.4 
degrees Celsius. 

(b) Where, in the opinion of a Board of Reference, 
as provided for in Clause 8 of this award, the 
conditions under which work (other than at 
Midland Workshops) is to be performed are, by 
reason of excessive heat, exceptionally 
oppressive, the board may — 

(i) Fix an allowance, or allowances, not 
exceeding the equivalent of half the 
ordinary rate; 

(ii) Fix the period (including a minimum 
period) during which any allowance so 
fixed is to be paid; and 

(iii) Prescribe such other conditions, relating 
to the provision of protective clothing or 
equipment and the granting of rest 
periods, as the Board sees fit. 

(c) The provisions of paragraph (b) of this 
subclause do not apply unless the temperature 
in the shade at the place of work has been raised 
by artificial means beyond 54.4 degrees Celsius. 

(d) An allowance fixed pursuant to paragraph (b) 
of this subclause shall be deemed to include any 
other allowance which would otherwise be 
payable under this clause. 

(6) Running Shed Allowances 
(a) Boilermakers, fitters, including electrical 

fitters, diesel maintainers and their assistants 
when employed in running sheds shall be paid 
at the rate of 29 cents per hour extra in lieu of 
all other allowances throughout this clause 
excepting paragraphs (c) and (e) hereof. 
Provided that the allowance for work under 
subclause (5) shall be paid in lieu of this 
allowance when such work is performed, if the 
allowance under subclause (5) would provide a 
higher rate for the day. 

(b) Metal tradespersons and their assistants, other 
than those referred to in paragraph (a) hereof 
shall be paid at the rate of 64 cents per day extra 
in lieu of all other allowances throughout this 
clause. 

(c) Where there is no person in charge and more 
than one fitter or diesel maintainer is 
employed, one fitter or diesel maintainer shall 
be paid 19 cents per hour extra. 

(d) Fitter or Diesel Maintainer Working singly: 
Where there is no person in charge and there is 
only one fitter or diesel maintainer employed in 
the running shed, the worker shall be paid at 
the rate of $17.22 per week extra in lieu of all 
other allowances throughout this clause to 
which such a worker would otherwise be 
entitled during ordinary or overtime hours. 

(e) Boilermakers: In running sheds where there are 
more boilermakers than one employed, one 
boilermaker shall be paid 12 cents per hour 
extra. 

(7) Bricklayers, Flues or Boilers: Bricklayers (other 
than at Midland Workshops) when employed on flues or 
boilers shall be paid 12 cents per hour extra. 

(8) Bitumen Allowance: Labourers (other than at 
Midland Workshops) applying bitumen by hand buckets 
or applying bitumen by spray shall be paid 94 cents per 
day extra. 

(9) Flash Butt Welding: Labourers employed at the 
Flash Butt Rail Welding Plant, Midland, operating rail 
press, rail saw or de-rusting or grinding rails prior to 
welding shall be paid $2.24 per day extra. 

(10) Oxy Cutting Wagon Wheels: Workers (other than 
at Midland Workshops) oxy cutting tyres from wagon, 
coach and engine wheels 31 cents for each day or part 
thereof so engaged. 

(11) Opening Drains, Waste Pipes or Septic Tanks: 
When engaged (other than at Midland Workshops) 
plumbers, apprentices, assistants or labourers (other 
than septic tank attendants) on work involving the 
opening up of house drains or waste pipes for the 
purpose of clearing blockages or for any other purpose 
or work involving the cleaning out of septic tanks shall be 
paid a minimum of 90 cents per day in addition to the 
prescribed rate whilst so employed. 

(12) Plumbers Licence Allowance: Plumbers and 
leading hand plumbers who hold the Water Supply and 
Sanitary Plumbers licence shall be paid 86 cents per day 
extra and those holding the Country Towns licence shall 
be paid 44 cents per day extra: Provided that a worker 
who holds both licences shall only be paid 86 cents per 
day extra. These allowances shall be paid in addition to 
any other allowance prescribed in this clause. 

(13) Porters Cleaning Train Lavatories: Porters 
utilised in the cleaning of lavatories of trains shall be paid 
24 cents per day extra. 

(14) Fumigating Buildings or Painting Inside Tenders: 
Painters' assistants (other than at Midland Workshops) 
when engaged in fumigating buildings, etc shall be paid 
12 cents per hour extra. When engaged in cleaning out 
tenders and water tanks or painting inside tenders and 
water tanks, they shall be paid 24 cents per hour extra. 

(15) Lavatory Shutes: Work (other than in Midland 
Workshops) on power transmission gear, spring brake 
and running gear in situ on diesel rail cars fitted with 
lavatory shutes shall be paid for at 15 cents per hour in 
addition to any other allowance. 

(16) Concrete Work: Any worker (other than at 
Midland Workshops) employed upon concrete work 
shall be paid 15 cents per hour extra. 

(17) Wet Work: Any worker (other than at Midland 
Workshops) working in water over the worker's boots, 
or if gum boots are supplied, over the gum boots, shall be 
paid 78 cents per day extra. 

(18) Scaling Boilers: Workers (other than at Midland 
Workshops) employed scaling boilers shall be paid $1.63 
per day extra for each day or part thereof so engaged. 

(19) Special Rates Not Cumulative: Where more than 
one of the disabilities entitling a worker to extra rates 
exists on the same job, the employer shall be bound to 
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pay only one rate, namely — the highest for the 
disabilities so prevailing. Provided that this subclause 
shall not apply to confined space, dirt money, height 
money, or hot work, the rates for which are cumulative. 

(20) Tool Allowance and Supply of Tools 
(a) (i) A weekly tool allowance shall be paid to 

tradesmen and apprentices as follows:— 
Tradesmen Apprentices 

S S 
Carpenters 11.30 5.65 
Car and Wagon 

Builders 11.30 5.65 
Plumbers 11.30 5.65 
Bricklayers 8.10 4.05 
Painters and 

Signwriters 2.80 1.40 
Patternmakers 11.30 5.65 
Provided that for apprentices tool 
allowance will be paid as follows:— 
Four year term from commencement of 
2nd year 
3 Vi year term upon completion of first 
six months term 
Three year term from commencement 
of apprenticeship. 

(ii) (aa) Where the employer does not 
provide a watch and clock 
repairer or a coach trimmer or an 
apprentice thereto with the tools 
ordinarily required by that 
tradesperson or apprentice in the 
performance of work as a 
tradesperson or as an apprentice 
the employer shall pay a tool 
allowance of — 

(ai) $8.10 per week to each 
tradesperson, or 

(bi) in the case of an 
apprentice a percentage 
of $8.10 being the 
percentage which appears 
against the year of 
apprenticeship in 
subclause (7) of Clause 
44.—Wages of this 
award. 
For the purpose of such 
tradesperson or 
apprentice supplying and 
maintaining tools 
ordinarily required in the 
performance of the work 
as a tradesperson or 
apprentice. 

(bb)Any tool allowance paid 
pursuant to paragraph (a) (ii) of 
this subclause shall be included 
in, and form part of, the 
ordinary weekly wage prescribed 
in Clause 44.—Wages. 

(cc) The employer shall provide for 
the use of tradesperson or 
apprentices all necessary power 
tools, special purpose tools and 
precision measuring instruments. 

(dd)A tradesperson or apprentice 
shall replace or pay for any tools 
supplied by the employer if lost 
through the worker's negligence. 

(b) The tool allowances for carpenters, car and 
wagon builders, plumbers, bricklayers and 
patternmakers each include an amount of five 
cents for the purpose of enabling the workers to 
insure their tools against loss or damage by 
theft or fire. 

(c) Tool allowance shall not be paid if the worker 
be absent on extended, annual or sick leave. 

(d) (i) Apprentices, when not in receipt of a 
tool allowance, shall be supplied with 
the following tools:— 
Trimmers: 
1 Pair 12" Weiss Scissors 
1 Metre folding wooden rule 
1 Pair 8" Pincers 
1 10" Regulator 
1 1 Vi" circular needle 
13" circular needle 
1 double ended magnetic hammer 
1 Stripping chisel 
1 knife 
1 knifeboard 
1 Wooden mallet 
1 staple stripper 
Car Builders, Wagon Builders and 
Carpenters: 
6 chisels 
3 twist bits (auger) 
6 nail bits 
1 brace 
2 saws 
1 square 
1 rule 
1 oilstone 
1 nail punch 
1 screw driver 
1 hammer 
1 mallet 
2 wooden planes (1 smoothing plane and 
1 jack plane) 
Patternmakers: 
6 chisels (long thin paring) 
3 twist bits (auger, cleancutter) 
6 nail bits (Cleveland pattern) 
1 brace 
2 saws 
1 square 
1 rule (contraction) 
1 oilstone 
1 nail punch 
1 screw driver 
1 hammer 
1 mallet 
2 planes (1 smoothing and 1 jack plane 
— iron if preferred and obtainable) 
Painters: 
3 stripping knives 
1 putty knife 
3 body filling or glazing knives 
1 claw hammer 
1 screw driver 
1 hacking knife 
1 razor blade holder 
1 metre folding rule 
1 3 metre tape 
1 scraper 
1 flat file 

(ii) The foregoing tools shall remain the 
property of the employer. The worker 
shafi be responsible for all breakages or 
losses and shall make good all such 
losses. At the conclusion of the appren- 
ticeship course and on satisfactorily 
passing final examinations, the tools 
prescribed for apprentices shall become 
the property of the apprentice. 

(iii) The foregoing shall be in addition to any 
other allowances throughout this clause. 

(21) Dust Extraction Wood Working: The employer 
shall, where practicable, attach blowers to all 
woodworking machines and saws, the dust from which 
may reasonably be considered injurious to the health of 
the workers operating and working in the vicinity of such 
machines. 

(22) Lockers: Where required by a worker, a suitable 
locker shall be provided. 
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(23) Safeworking Technician: Electrical fitters shall 
have preference of engagement to any position of "safe 
working technician" provided that if after calling 
application for any such vacancy a qualified electrical 
fitter does not apply and/or accept such position, the 
employer may fill the vacancy from any source at the 
employer's disposal, including the training of a 
technician. Where because of the above circumstances a 
technician has been specially trained by the employer, 
such technician or the person otherwise filling the 
position shall thereafter have equal preference with 
electrical fitters. 

(24) Junior Workers (Living Away Allowance) 
(a) Any junior worker under 17 years of age, who 

in the opinion of the head of the branch, is 
obliged to reside away from home owing to the 
requirements of the employer, shall be granted 
a board and lodging allowance equivalent to 
the difference between the junior worker's 
prescribed wage and that provided for a junior 
worker aged 17 years. 

(b) No allowance under this clause will be 
continued — 

(i) during absence from duty without pay; 
(ii) during any period of annual leave; 
(iii) during any period of other absence from 

duty with pay unless the junior worker 
continues to reside away from home; 

(iv) during any period (after the expiration 
of one month) in which the junior 
worker is continuously in receipt of 
travelling or away from home 
allowance. 

(25) Signal Cabins: Signal cabins shall be graded in 
accordance with the amount and responsibility of the 
work involved in operating them respectively, regard 
being paid to — 

(a) the number of levers in the cabin; 
(b) the number of trains dealt with, and how they 

are dealt with; 
(c) the amount of shunting work; 
(d) whether operating a junction, and if so, the 

importance thereof; 
(e) if and to what extent platforming is done; 
(f) whether gates are operated. 

(26) Miscellaneous Allowances 
(a) Guards working trains at Hampton and 

Redmine shall be paid 80 cents per shift. 
(b) Guards working trains at Western No. 2, Collie 

shall be paid seven-twelfths of the rate 
prescribed in Clause 31 (2) subject to a 
minimum of two hours for each train worked. 

(c) A shunter working at Western No. 2, Collie will 
be paid the rate prescribed in Clause 31.— 
Special Rates and Provisions, subclause (2) 
subject to a minimum of six hours per shift. 

(27) Asbestos Allowance: The following rates will be 
paid to employees working with asbestos: 

(a) Asbestos Shed Allowance — workers engaged 
on the removal of asbestos from rollingstock in 
the specially equipped asbestos stripping shed 
at the Midland Workshops shall be paid $1.43 
per hour extra. 

(b) Asbestos Removal Allowance — workers who 
are engaged on roof painting and associated 
cleaning activities inside the Midland 
Workshops as per Industrial Commission 
decision CR48 of 1982 shall be paid 74 cents per 
hour extra. 

(c) Asbestos General Allowance — workers 
engaged on general handling of asbestos while 
wearing full protective clothing including hood 
type respirators shall be paid 37 cents per hour 
extra. 

(28) Sandblasting: An employee engaged in sand- 
blasting in the Midland Workshop shall be paid 33 cents 
per hour extra. 

(29) Electricians Licence Allowance: An electrician — 
special class, an electrical fitter and/or armature winder 
or an electrical installer who holds and in the course of 
employment may be required to use a current "A" grade 
or "B" grade Mcence issued pursuant to the relevant 
regulation in force on the 28th day of February 1978 
under the Electricity Act 1945 shall be paid an allowance 
of $11.70 per week. 

(30) Aluminium Welding Allowance: Workers 
engaged on aluminium welding in the Midland 
Workshops shall be paid the following rates:— 

(a) Employees engaged on general aluminium 
welding using the metal inert gas process — 60 
cents per hour for all time engaged. 

(b) Tradespersons and boilermakers working with 
the welder on aluminium wagons and being 
required to hold the final sheeting in place for 
welding around hatches and the like — 31 cents 
per hour. 

(c) When welding in torque boxes and centre pieces 
of XC wagons and the like, an amount of $1.25 
per hour. Provided that this allowance shall not 
be paid in addition to the disability allowance, 
calculated as an hourly rate, prescribed for 
Group 3 in subclause (1) (c) hereof. 

32.—District Allowance. 
(1) District allowances, as specified below, shall be 

paid to workers stationed at — 
Per Week 

Married Single 
$ $ 

(a) South of Kalgoorlie to 
Esperance 28.18 14.09 
except the following where 
the allowances shall be:— 
Norseman 8.36 4.18 
Esperance 4.18 2.09 
Kambalda 4.18 2.09 

(b) Carrabin to Kalgoorlie 
except the following where 
the allowances shall be:— 

14.09 7.04 

Southern Cross 4.18 2.09 
Kalgoorlie 4.18 2.09 

(c) Northwards of Kalgoorlie 28.18 14.09 
(d) Pindar to Meekatharra 28.18 14.09 
(e) Buntine to Wilroy 14.09 7.04 
(0 North of Amery to 

Kalannie 14.09 7.04 
Kulja to Bonnie Rock 28.18 14.09 

(g) Eastward of Wyalkatchem 
to Mukinbudin 14.09 7.04 

(h) Eastward of Wyalkatchem 
to Merredin but not 
including Merredin 8.36 4.18 
except the following where 
the allowance shall be:— 
Nungarin to Nukarni 14.09 7.04 

(i) North and East of Lake 
Grace 14.09 7.04 

(j) Miling to Bindi Bindi 4.18 2.09 
(k) Eradu to Mullewa 4.18 2.09 
0) Mogumber 8.36 4.18 
(m) Eneabba 14.09 7.04 

(2) District Allowance shall not apply where the 
worker is absent without pay, unless such absence is due 
to sickness of the worker and does not exceed three 
months. 

(3) Workers leaving the service for any cause, other 
than normal retirement between the ages of 55 and 65 or 
sickness or injury in respect of which a doctor's 
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certificate indicates that such worker cannot continue 
work, and due for payment in lieu of annual leave and/or 
public holidays worked, shall not be paid district 
allowance for the period of such leave and/or holidays. 

(4) For the purpose of this clause a married worker 
shall include only those workers who have members of 
th.eir family solely dependent on them for support and 
living with them at their home station. 

33. —Apprenticeships. 
(1) Applications for an apprenticeship shall be 

reviewed in the first instance of a Board to be titled the 
"Apprenticeship Application Board". 

(2) The Board referred to in subclause (1) hereof shall 
consist of — 

(a) a chairperson to be appointed by the 
Commission; 

(b) one member to be appointed by the employer; 
and 

(c) one member to be appointed by the unions 
party to this award. 

(3) The Board in subclause (2) hereof shall notify 
selected applicants to appear before the "Apprenticeship 
Selection Board", as specified in subclause (5) hereof, at 
a time and place to be indicated. 

(4) Applicants selected in accordance with subclause 
(3) hereof shall be entitled to the issue of a free pass for 
use on railway rail or road coach services for the purpose 
of attending an appearance before the "Apprenticeship 
Selection Board". 

(5) The "Apprenticeship Selection Board" shall 
consist of — 

(a) a chairperson appointed by the Commission; 
(b) one member to be appointed by the employer; 

and 
(c) one member to be appointed by the union or 

unions representing the trade or trades in the 
groups specified in paragraphs (a) and (b) of 
subclause (6) hereof. 

(6) There shall be two apprenticeship selection boards 
representing the trades grouped as follows — 

(a) Automative electrical fitting 
Blacksmithing 
Boilermaking 
Coppersmithing 
Electrical fitting 
Electrical installing 
Electroplating (first class) 
Instrument fitting 
Jobbing, moulding and coremaking 
Mechanical fitting 
Motor mechanics 
Patternmaking 
Turning and first class machining 
Watch and/or clock repairing 
Weighing instrument mechanics 
The Amalgamated Metal Workers' and 
Shipwrights' Union of Western Australia; the 
Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of 
Workers, WA Branch and the Electrical Trades 
Union of Australia. 

(b) Carpentry and joinery 
Painting and decorating 
Panel beating 
Plumbing and gas fitting 
Saw doctoring 
Sheetmetal working 
Trimming 
Wood machining 
Australian Railways Union of Workers — West 
Australian Branch. 

(7) The following provisions shall apply to the Boards 
referred to in subclauses (1) and (3) hereof — 

(a) The same person may be appointed to act as 
chairperson or member of any one or more of 
the Boards. 

(b) Should any dispute arise as to the right of any 
person to act as a member of the Board it shall 
be determined by the Commission. 

(c) If the employer or union or group of unions 
entitled to appoint a representative on the 
Board neglects or refuses on being notified by 
the Commission so to do, the Commission may 
appoint some person to act as such 
representative. 

(d) The employer or the union or unions concerned 
may change their representative at any time. 

(e) The presence of the chairperson and at least 
one member shall be necessary for the 
transaction of business. 

(f) Any decision shall be the decision of the 
majority of the members, or, if only two 
members, the decision of the chairperson. 

(g) The chairperson shall call all meetings of the 
Board and fix the time and place for each 
meeting. 

(h) The Board shall determine its own procedure 
from time to time. 

(i) The employer will provide the necessary 
administrative support for the functioning of 
the Board. 

(8) The Board shall orally examine each applicant who 
appears before it, but if required by the Board, the 
applicant shall submit to a written examination. The 
Board shall select the required number from those whom 
it considers the most suitable and place them in order of 
engagement. 

(9) As vacancies for apprentices occur the selected 
candidates shall be called up in the order in which they 
have been placed by the Board. 

(10) The employment of any selected candidate will be 
subject to furnishing satisfactory proof of age and 
passing the departmental medical examination or fitness 
screening test. 

(11) Every Apprenticeship Agreement shall be subject 
to the provisions of the Industrial Training Act 1975. 

(12) Subject to the Industrial Training Act 1975, as 
amended, the wages and conditions of employment of a 
person on probation shall be the same as those prescribed 
in the Award for an apprentice in the first year in the 
same occupation. 

34.—Junior Workers. 
Junior Workers (Midland Workshops) may be 

employed as rivet workers, power hammer workers, 
helping apprentice blacksmiths, cleaning and sweeping 
shop, messengers gathering bolts and rivets and screws, 
etc which have been dropped by tradespersons, assisting 
in tool shop, nutting bolts, sorting, bagging and 
weighing bolts and nuts, rivets and spikes, holding up 
rivets up to half inch in diameter (provided the junior is 
not under 18 years of age) assisting ladle workers in 
daubing ladles, and also in the following operations, 
provided that there are nO apprentice machinists in the 
first six months available, namely, operating bolt and 
spike finning machine, operating pointing machine, 
operating nut burring machine, operating nut tapping 
machine, operating power hacksaw, scraping and 
cleaning wheels and other parts on rolling stock, and 
conveying material by hand up to 14 kilograms in weight. 
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35.—Annual Leave and Holidays. 

Annual Leave. 

(1) (a) (i) Except as hereinafter provided a period of 
four consecutive weeks' leave on full pay shall 
Be allowed annually to a worker after a period 
of 12 months' continuous service with the 
employer: Provided that by agreement between 
the employer and the union or unions con- 
cerned leave may be taken in more than one 
period: Provided further that with consent of 
the employer leave may be allowed to 
accumulate for two years. 

(ii) Two days' extra annual leave shall be granted 
to workers stationed at Broad Arrow and north 
thereof, and to those workers stationed at 
Norseman and southward thereof. 

(iii) The annual leave for workers covered by 
subclauses (j) and (k) shall be calculated up to 
31 December each year and only leave up to 
that date shall be granted each year, except in 
cases where leave has been allowed to 
accumulate. 

(b) (i) Workers covered by Clause 38 (1).—Shift 
and/or Night Work and working other than 
regular day shift shall be allowed an additional 
week's holiday in each year on full pay to that 
prescribed in subclause (a) hereof. 

(ii) This provision shall also apply to any other 
worker whose ordinary hours of work can be 
extended (as with guards etc) over Saturdays 
and holidays and whose hours of duty vary 
throughout the 24 hours of the day and who 
may be called upon to work on Sundays. 

(iii) Notwithstanding anything elsewhere contained 
herein this subclause shall not apply to any 
worker whose ordinary hours of work must be 
completed between Monday to Friday 
inclusive. 

(c) Workers after one month's continuous service shall 
be entitled to annual leave referred to in subclauses (a) 
and (b) in proportion as each completed month of service 
is to the period of 12 months. 

(d) Workers shall be paid for annual leave at their 
graded rates of pay when such annual leave is taken: 
Provided that if within two weeks before such annual 
leave is taken the worker is acting in a higher capacity and 
has been so acting for a period of not less than two 
months the annual leave shall be paid for at the rate 
applicable to such higher capacity position. 

(e) No deduction shaU be made from annual leave for 
the period any worker is off duty on paid sick leave. In 
the case of sick leave without pay for which a medical 
certificate has been provided only that period in excess of 
three months shall be deducted from qualifying service 
for annual leave. 

(f) (i) In respect of workers other than those covered 
by subclauses (j) and (k) of this clause and 
workers in permanent way gangs every year 
prior to 31 August a statement shall be posted 
in each depot or station showing the dates on 
which each worker will go on annual leave and 
resume duty. 
The annual leave for such workers shall be 
calculated up to 30 June each year, and only 
leave up to that date shall be granted each year 
except in cases where leave has been allowed to 
accumulate. 

(ii) Holiday lists are not to be departed from 
without the consent of the worker concerned, 
except for reasons of sickness, accident or 
traffic requirements not foreseeable at the date 
of preparing lists. 

(iii) Where a worker's holidays have been cancelled 
the worker shall be notified within one month 
after such cancellation of the date on which the 
worker is to be again booked off and this date 
shall not be departed from. 

(iv) With the approval of the Head of the Branch 
any worker may exchange dates with another. 

(g) Any worker who may resign or be dismissed from 
the service for any cause, other than for peculation or 
theft from the Department, shall be entitled to receive 
payment for any annual leave which may have been due 
up to the time of leaving the service: Provided always 
that if the worker has been dismissed for peculation or 
theft no claim for annual leave shall be recognised. 
Misconduct herein referred to shall not affect 
accumulated annual leave or payment therefor. 

(h) Unless at the worker's own request, no worker 
shall be booked off for annual leave at a foreign or at 
temporary home station. 

(i) If a worker is booked off for annual leave when 
away from the worker's permanent home station, the 
worker shall be allowed travelling time to and from the 
place the worker is working at and such home station; the 
leave to count as starting and finishing at the worker's 
permanent home station. 

(j) When work is closed down over Christmas and 
New Year for the purpose of annual leave, workers with 
less than a full year's annual leave due will only be 
entitled to payment during such period for the number of 
days' annual leave due to them. 

(k) (i) Workers at Midland or any other section of 
employees whose work is closed down over 
Christmas and New Year to clear leave shall if 
possible be notified of the commencing date of 
closing down for annual leave prior to 31 
August of each year. In the event of disagree- 
ment between the parties on the proposed date 
or should a date not be given by 31 August the 
matter may be referred to the Board of 
Reference for determination. 

(ii) A worker required for duty during Christmas 
holidays at any of the sections referred to in the 
foregoing shall be given at least one month's 
notice in writing of the worker's services being 
required, unless such notice is waived by the 
worker. 

Loading on Annual Leave. 
(2) (a) Workers entitled to annual leave as per 

subclause (1) hereof shall be paid a loading on such leave 
calculated as follows:— 

(i) Workers referred to in subclause (1) (a) (i) — 
YlVi per cent of the award rate of pay for the 
period of leave being cleared. 

(ii) Workers referred to in subclauses (1) (b) (i) and 
(ii) and who qualify for one week's extra leave 
— 20 per cent of the award rate of pay for the 
period of leave being cleared. 

(iii) Workers referred to in subclauses (1) (b) (i) and 
(ii) and who qualify for additional leave but 
who do not qualify for the full week's leave — 
1814 per cent of the award rate of pay for the 
period of leave being cleared. 

(iv) The amount of loading calculated shall not 
exceed the following percentages of the amount 
set out in the Australian Bureau of Census and 
Statistics publication for "average weekly 
earnings per male employed unit" in Western 
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Australia for the September quarter 
immediately preceding the date on which the 
clearance of leave commences:— 
for workers entitled to 
17.5 per cent loading 100 per cent 
20 per cent loading 125 per cent 
18.75 per cent loading 112.5 per cent 

(b) If it gives a greater amount than the amount of 
loading calculated as per (a), a worker shall be entitled to 
payment of — 

(i) shift penalties Monday to Friday inclusive 
(ii) Saturday penalty and 
(iii) Sixth shift penalty on time worked on a 

rostered sixth shift falling within the rostered 40 
hours for the week but not otherwise — 

which the worker would have received for ordinary time 
had the worker not proceeded on annual leave. 

(c) Where all or any part of the annual leave carrying 
the loading is not cleared in the year following the date 
on which it falls due the loading will be calculated at the 
workers' graded rate of pay at 30 June or 31 December as 
the case may be and the amount of the loading recorded 
and paid to the worker when he clears the leave. 

(d) The loadings in subclause (2) (a) shall apply to 
annual leave commencing to accrue on 1 July 1973. The 
loadings in subclause (2) (b) shall apply to annual leave 
commencing to accrue on 1 July 1972. 

(e) Where annual leave is taken in more than one 
period as prescribed in subclause (1) (a) (i) the loading 
will only be paid on periods of one week or more. 
Holidays 

(3) (a) In addition to the annual leave the following 
days shall be observed as holidays: New Year's Day, 
Australia Day, Labour Day, Good Friday, Easter 
Monday, Anzac Day, Foundation Day, Sovereign's 
Birthday, Christmas Day, Boxing Day, and any other 
day proclaimed as a general public holiday. 

When any of the above mentioned days fall on a 
Saturday or Sunday the holiday shall be observed on the 
next succeeding Monday and when Boxing Day falls on a 
Sunday or a Monday the holiday shall be observed on the 
next succeeding Tuesday. In each case the substituted 
day shall be a holiday without deduction of pay and the 
day for which it is substituted shall not be a holiday. 

(b) (i) Whenever any holiday falls on a worker's 
ordinary working day and the worker is not 
required to work on such day the worker shall 
be paid for the ordinary hours the worker 
would have worked on such day if it had not 
been a holiday. 

(ii) (aa) If a worker is required to work on a 
holiday the worker shall be paid for all 
time worked at the rate of time and one 
half for the first eight hours worked on 
any shift on that day and at the rate of 
double time and one half for all time 
worked in excess of eight hours on any 
shifts in lieu of all other penalties which 
may be payable for work on that day 
under this award. 

(bb) In addition to payment as in subclause 
(ii) (a) a worker required to work on a 
public holiday shall be paid a further 
eight hours: Provided that the worker 
may elect in lieu of being paid for that 
eight hours, to be granted a day's 
holiday with pay which may be cleared 
with the annual leave or taken at some 
subsequent date when the worker so 
agrees. 

(c) When any holiday falls on a Saturday or on a 
Sunday and such days are outside the ordinary hours of 
duty workers shall not be granted a paid holiday except 
where that holiday is observed on the following Monday. 

(d) If a public holiday, as defined in subclause (a) falls 
on a week day without a worker's period of annual leave 
and is observed on a day which in the case of that worker 
would have been an ordinary working day, there shall be 
added to that period one day being an ordinary working 
day for each such holiday observed as aforesaid. 

All holidays to be computed at eight hours per day. 

(e) A worker who returns to the home station or 
finishes a shift at the home station, not later than 0400 
hours on any holiday and is not again booked on duty for 
that day shall be treated as having had a paid holiday. 

(f) When a worker is off duty owing to leave without 
pay or sickness, including accidents on or off duty except 
time for which the worker is entitled to claim sick pay, 
any holiday falling during such absence shall not be 
treated as a paid holiday. Where the worker, however, is 
on or is available for duty on the working day 
immediately preceding a paid holiday or resumes or is 
available for duty on the working day immediately 
following a holiday, the worker shall be entitled to a paid 
holiday on such holiday. 

(g) Unless at the worker's own request, no worker 
shall be booked off for a holiday at a foreign or at a 
temporary home station. 

(h) If a worker is rostered for a short shift on a holiday 
but is not required to work on that day the worker shall 
be paid for such rostered hours only. 

(i) If a worker other than one in the Traffic Section is 
called on duty on an emergency job on a holiday outside 
the worker's ordinary hours of duty for a short period 
the worker shall be paid a minimum of two hours at 
ordinary rates. In such event the worker shall be deemed 
to have had a holiday and shall be paid in full for such 
holiday. 

(j) In accordance with the long service leave conditions 
for State Government wages employees any holiday 
occurring during the period in which a worker is on long 
service leave shall be calculated as portion of the long 
service leave and extra days in lieu shall not be granted. 

(k) A casual worker shall not be entitled to any paid 
holidays. 

36.—Guaranteed Week. 
(1) Subject to the provisions of this clause the 

employer shall guarantee to each worker, other than a 
casual, a full week's work, exclusive of Sunday Time. 

(2) (a) Notwithstanding anything elsewhere contained 
in this award and notwithstanding any implications 
arising in the provisions of section 86 of the Government 
Railways Act 1904, the employer shall be entitled to 
deduct payment for any day, or portion of a day, upon 
which a worker cannot be usefully employed because of 
any strike or to deduct payment for any day upon which 
a worker cannot be usefully employed for any cause 
beyond the employer's control whereby the employer is 
unable to carry on either wholly or partially the complete 
running of trains, services, workshops or other normal 
operations: Provided that a worker, who cannot be 
usefully employed because of any strike and who is 
required to report for duty on any day and does so report 
shall be paid a minimum of four hours' pay at ordinary 
rates; Provided further that a worker stood down in 
accordance with this paragraph may elect to be paid for 
any day but in such a case the worker's entitlement 
pursuant to Clause 35.—Annual Leave and Holidays, 
shall be reduced accordingly. 
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(b) A worker stood down in accordance with the 
provisions of paragraph (a) hereof, shall not lose any sick 
leave credit or other rights or privileges to which such 
worker would ordinarily be entitled under this award 
provided the worker resumes work within a reasonable 
time of being so required after such stand down and 
provided further that this provision does not entitle a 
worker to payment for any holiday occurring during 
such period of stand down. 

(c) Any dispute which may arise under paragraph (a) 
hereof as to whether a worker could have been usefully 
employed on any day or portion of a day may be referred 
to a Board of Reference for hearing and determination. 

(3) The provisions of subclause (2) of this clause shall 
not apply to any worker who is working away from the 
worker's home station or depot until the worker is 
returned to that station or depot or unless the employer 
and the union concerned agree otherwise or in default of 
agreement the Board of Reference so determines. 

(4) The guaranteed week's work may also be reduced 
as follows:— 

(a) in respect of any worker under suspension, 
provided that any worker suspended on a 
charge which is not sustained shall be entitled to 
the benefit of the guarantee during the period 
of suspension. 

(b) in respect of any day a worker is absent except 
through sickness as provided for in Clause 
15.—Payment for Sickness, Bereavement 
Leave; 

(c) in respect of office cleaners (female) the 
guaranteed period may be reduced by such time 
as is necessary to maintain the hours of work as 
at present, and 

(d) in respect of any worker covered by Clause 
35.—Annual Leave and Holidays subclause (1) 
0). 

37.—Week's Work, Traffic Section. 
(1) Five shifts between Monday and Saturday inclusive 

shall constitute a week's work for the purpose of this 
clause. If a worker is rostered for a sixth shift during 
those days, the worker shall be paid for that shift:— 

(a) At the rate of time and three-quarters for time 
worked equivalent to the time short of 40 hours 
already booked in the five preceding shifts of 
that week. 

(b) At overtime rate based on the rate applicable to 
the day, for the balance, with a maximum of 
double time. 

Provided that any time worked in the sixth shift on a 
Saturday by workers entitled to time and a half under 
Clause 40 (1) (c) (i) and (ii) — Overtime, Saturday and 
Sunday time, shall be paid for at the rate of time and 
seven-eighths and double time respectively in lieu of the 
rates prescribed in paragraphs (a) and (b) above: 
Provided further, that any time paid for under para- 
graph (b) of this subclause shall not be subject to the 
overtime penalty prescribed in Clause 40 (1) (a) or (b). 

(2) (a) Where a worker other than a Guard or Mobile 
Train Despatcher is rostered to work a five-day week on 
the weekly roster and does so work and is also called 
upon to work on the worker's adjusting day shown on 
the roster the worker shall be paid at the rate of time and 
a half for all work performed on that day or double time 
if the adjusting day falls on a Saturday. 

(b) Where a worker other than a Guard or Mobile 
Train Despatcher is rostered to work a five-day week on 
the weekly roster and the worker's adjusting day shown 
on that roster is altered so that the worker is required to 
work on the rostered adjusting day as part of the 
ordinary hours of work the worker shall be paid at the 
rate of time and a quarter for such work unless given at 
least 24 hours' notice of the alteration. 

(3) (a) A Guard's or Mobile Train Despatcher's 
adjusting day shall be shown on the weekly roster when 
first posted, and if called upon to work the worker shall 
be paid at the rate of time and a half for that day. 

(b) Guards or Mobile Train Despatchers shall not be 
rostered for duty within 24 hours of booking off or 
before 0600 hours the day following their rostered day 
off, whichever is the earlier, and if called upon to 
commence a shift before such time has elapsed that shift 
shall be deemed to have been worked on their rostered 
day off. 

(4) Where such workers work a continuous shift — 
Sunday into Monday — such shift, unless it extends into 
four hours on Monday will not be counted as one of the 
five week day shifts. 

38.—Shift and/or Night Work. 
(1) Workers in transportation grades and those not 

included in subclause (2) shall be paid shift work 
allowances as indicated: 

(a) On an afternoon shift which commences before 
1800 hours and the ordinary time of which 
concludes at or after 1830 hours adults and 
juniors receiving the adult male rate will be paid 
an allowance of $1.22 an hour on all time paid 
at ordinary rate. 

(b) On a night shift which commences at or 
between 1800 hours and 0359 hours adults and 
juniors receiving the adult male rate will be paid 
an allowance of $1.43 an hour on all time paid 
at ordinary rate. 

(c) On an early morning shift which commences at 
or between 0400 hours and 0530 hours adults 
and juniors receiving the adult male rate will be 
paid an allowance of $1.22 an hour for all time 
paid at ordinary rate. 

(d) In addition to the hourly shift work allowance 
adults and juniors receiving the adult male rate 
will be paid an allowance of $ 1.43 for any shift 
where the ordinary time commences or finishes 
at or between 0101 hours and 0359 hours. 

(e) Other females and juniors excluded from 
subclauses (a) to (d) will be paid half the 
allowance for the same time on duty. 

(f) In calculating the allowances under this clause 
broken parts of an hour less than 30 minutes on 
any shift shall be disregarded and 30 minutes to 
59 minutes paid as one hour. 

(g) The provisions of this clause will not apply to 
females whose ordinary hours of duty are less 
than 40 hours per week. 

(h) The provisions of this clause will not apply to 
sleeping car conductors and employees 
continuously on shifts which start and finish 
between 1800 hours and 0600 hours. These 
workers will be paid night work allowance for 
ordinary paid time on duty between those hours 
at the rate of $1.45 per hour. 

(2) For workers in Midland Workshops (excluding 
watchmen), Supply Division, Civil Engineering Branch 
and tradesmen and assistants in other branches. 

(a) The employer may, if the employer so desires, 
work any part of the establishment on shifts, 
but before doing so shall give notice of the 
intention to the Union. 

(b) Work other than day shift shall not be 
recognised as afternoon or night shift unless in 
either case five consecutive afternoons or nights 
are worked, but shall be deemed to be 
overtime; on completion of the fifth 
consecutive afternoon or night's work the 
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worker shall be deemed to have been employed 
on afternoon or night shift as the case may be, 
during the preceding four afternoons or nights, 
and thereafter during any subsequent 
consecutive afternoon or nights the worker is so 
employed. The sequence of shift work shall not 
be deemed to be broken under this paragraph 
by reason of the fact that the works are closed 
on a Saturday, Sunday or on any public 
holiday. 

(c) Overtime on afternoon or night shift shall be 
calculated on the basis of the rate paid for 
afternoon or night shift respectively, provided 
that in no circumstances shall the maximum 
payment exceed double time. 

(d) All shifts except the day shift shall be paid for at 
the rate of time and a quarter. For the purpose 
of this subclause "day shift" shall be construed 
to mean the ordinary working shift ending at or 
before 1800 hours Mondays to Fridays and 
1300 hours on Saturdays. 

39.—Hours of Duty. 

Traffic Section 
(1) (a) Except as hereinafter provided, 40 hours 

exclusive of Sunday work shall constitute a week's work. 
Subject to Clause 37.—Week's Work Traffic Section the 
week's work may extend over five or six days at the 
option of the employer. 

(b) (i) Subject to placitum (ii) hereof the employer 
shall arrange as far as practicable that shifts 
shall not exceed eight hours and except in cases 
of emergency when relief cannot be provided, a 
worker shall not be required to remain on duty 
at the worker's home or temporary home 
station for more than 10 hours: Provided that 
senior conductors and conductors on the Perth- 
Kalgoorlie run may be rostered for the through 
trip in either direction, but shall be granted a 
rest period of not less than 6Vi hours, with 
sleeping berth provided. The period of rest 
shall be regarded as travelling time and be paid 
for in accordance with the provisions of Clause 
27 (6).—Payment for Travelling Time of this 
award. 

(ii) In the case of a Mobile Train Despatcher, 
Guard or a worker booked to assist the Guard 
on a train the employer shall arrange as far as 
practicable that shifts shall not exceed 8'A 
hours and except in cases of emergency when 
relief cannot be provided, a worker shall not be 
required to remain on duty at the worker's 
home or temporary home station for more than 
10 hours. 

(c) Except in the case of a Mobile Train Despatcher, 
Guard or a worker booked to assist the Guard on a train 
each day's work of eight hours shall be completed within 
10 hours from the starting time, provided that at country 
stations where the train arrangements render a 10 hour 
spread impracticable, such spread may be extended to 12 
hours, but if such spreads are exceeded all time in excess 
of the 10 or 12 hour spread, as the case may be, shall be 
paid for at overtime rates. 

(d) (i) Except in cases of emergency or unless due to 
regular rotation of shifts, no Head Shunter, 
Shunter, Train Despatchers at Forrestfield, or 
Signalperson shall be called upon to work more 
than nine hours continuously or shall be called 
on duty until at least 12 hours has been taken 
off duty. In this subclause the word 
"emergency" shall not be construed to cover a 
mere increase of traffic which could have been 
foreseen, and might reasonably have been 
provided for without encroaching on the 12 
hour rule. 

(ii) In cases where Train Despatchers Forrestfield, 
Head Shunters, Shunters and Signalpersons are 
required to take up duty with less than the pre- 
scribed rest period they shall be allowed time 
equivalent to that by which the period of rest 
has been shortened. 

(e) (i) Except in cases of emergency, or unless in 
special cases by agreement between the union 
and the employer, the minimum time a ticket 
examiner on trains shall be off duty at home 
station or temporary home station shall be 12 
hours, and at foreign stations eight hours for 
the first time such worker is booked off after 
leaving the home station or temporary home 
station and 10 hours for every subsequent time 
that such worker is booked off before returning 
to the home station or temporary home station. 

(ii) In cases where a ticket examiner is required to 
take up duty with less than the prescribed 
period of rest, such worker shall be allowed 
time equivalent to that by which the period of 
rest has been shortened. 

(f) Except in cases of emergency or unless in special 
cases by agreement between the union and the employer 
and subject to Clause 30.—Allowances and Arrange- 
ments for Guards, and Other Specified Workers, other 
workers excepting conductors under this section shall not 
be called on duty unless they have had at least eight hours 
off after the completion of a shift. In cases where such 
workers are required to take up duty with less than the 
prescribed period of rest they shall be allowed time 
equivalent to that by which the period of rest has been 
shortened. 

(g) (i) No worker under this section shall be rostered 
for less than four hours in any one day provided 
that for Guard (Suburban) no shift on the 
suburban rail passenger service will be less than 
five hours. 

(ii) Any worker, under this section, brought on 
duty for the worker's normal roster shall 
receive four hours' pay or in the case of a 
Guard (Suburban) five hours' pay at the rate 
applicable to the day, except as provided in 
Clause 30 (1) (a) and (b). 

(h) Except in cases of emergency, juniors shall not be 
employed (except when required to call other employees 
for duty) between the hours of 0000 hours and 0600 
hours but may be required, whilst not calling, to attend 
to telephone and to sweep, dust and clean. 

(i) A goods shed worker shall not be required to work 
for more than five consecutive hours without a meal. 

(j) In the case of guard (suburban) where train services 
will not be delayed, an interval of not less than 15 
minutes for crib after the completion of the third hour 
and before the expiration of the fifth hour on all shifts 
exceeding five hours shall be allowed without deduction 
of pay. 

Other than Traffic 

(2) (a) With the exception of length runners, 40 hours, 
exclusive of Saturday and Sunday time, shall constitute a 
week's work. 

(b) 40 hours, exclusive of Sunday time, shall constitute 
a week's work in respect to length runners provided that 
length runners shall be paid for Saturday work in 
accordance with Clause 40 (1) (c) (ii) — Overtime, 
Saturday and Sunday Time. 

(c) No day's work shall exceed eight hours without 
payment of overtime. 
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(d) The ordinary hours of duty (other than for shift 
work) shall be between 0700 hours and 1645 hours 
except: 

(i) Where the employer and the union otherwise 
agree, or 

(ii) Where Clause 41.—Workers in Breakdown 
Gangs and at Washaways has application, or 

(iii) Where custom prior to this award has 
established a different spread of hours. 

Office Cleaners 
(3) The provisions of this clause shall not apply to 

office cleaners (female) whose hours of duty and 
conditions shall remain as they are at present. 

40.—Overtime, Saturday and Sunday Time. 

Traffic Section 
(1) (a) Subject to the proviso to subclause (1) (b) of 

Clause 37.—Week's Work Traffic Section all time, 
exclusive of Sunday time and that time paid for under 
subclause (2) (a) of Clause 37.—Week's Work Traffic 
Section which shall not be taken into account for the 
purposes of this subclause, worked over the hours fixed 
for a week's work shall be paid for at the rate of time and 
a half. 

(b) (i) Subject to the provision to subclause (1) (b) of 
Clause 37.—Week's Work Traffic Section all 
time worked in excess of eight hours in any one 
shift shall be paid for at the rate of time and a 
half for the first three hours and double time 
thereafter: Provided that in the case of a guard 
or a worker booked to assist the guard on a 
train, all time paid at the rate of double time 
shall stand alone and be paid for in addition to 
the week's work. 

(ii) Overtime provided for in subclauses (a) and (b) 
(i) hereof shall not be paid for twice; payment 
shall be calculated on the daily or weekly basis, 
whichever of these alternatives gives the greater 
amount to the employee. 
Note — This subclause refers to daily overtime 
rates and to the time and a half provision for 
weekly overtime. 

(iii) The overtime rates shall be computed on the 
rate applicable to the day on which the time is 
worked: Provided that double time, i.e. twice 
the ordinary rate, shall be the maximum. 

(c) (i) Subject to subclause (b) (iii), the time worked 
on Sundays shall be paid for at the rate of 
double time and all time worked on Saturdays 
by shift workers shall be paid for at the rate of 
time and a half. For the purpose of this 
subclause "shift workers" means workers 
whose usual hours of duty commence and 
complete other than during the period 0700 
hours to 1730 hours. 

(ii) All workers employed after 1230 hours on 
Saturdays shall be paid at the rate of time and a 
half for all time worked on that day prior to 
and after 1230 hours. 

(d) Any worker brought on to work outside the 
worker's ordinary hours shall, except when such work, 
exclusive of meal times is continuous with the worker's 
ordinary shift, be paid a minimum of two hours: 
Provided that the worker shall not be obliged to work for 
the two hours if the job for which the worker has been 
brought on has been completed in less time. 

(e) Any worker brought on duty on Sunday shall be 
paid a minimum of four hours' pay at the rate applicable 
to that day. 

Other Than Traffic 

(2) (a) (i) All time worked in excess of or outside of the 
usual working hours in any one day shall be 
paid at the rate of time and a half for the first 
two hours and thereafter double time: 
Provided that double time shall be paid for 
overtime on all work other than work for any 
department of the State or Commonwealth. 

(ii) Extra rates shall be computed on the rate 
applicable to the day on which the time is 
worked: Provided that double time, i.e. twice 
the ordinary rate shall be the maximum. 

(b) Subject to subclause (a) (ii) hereof time worked on 
Sundays shall be paid for at the rate of double time. 

(c) Any worker brought on to work outside the 
worker's ordinary working hours shall, except when such 
work, exclusive of meal time, is continuous with the 
worker's ordinary shift, be paid a minimum of three 
hours at the rate applicable to the day: Provided that the 
worker shall not be obliged to work for three hours if the 
job for which the worker has been brought on has been 
completed in less time. 

(d) Junior workers and apprentices under the age of 18 
years shall not be required to work overtime without 
their consent. 

(e) Any worker brought on duty on a Saturday or 
Sunday shall be paid a minimum of four hours at the rate 
applicable to the day, and shall not be required to work 
for the four hours if the work for which the worker is 
brought on duty does not last that period: Provided 
further that if the worker is again called out for duty 
within the first period of four hours the worker shall not 
receive further payment until the expiration of the first 
four hours when payment shall be made at the 
appropriate rate for all time worked with a minimum of 
four hours. 

(f) When a worker is required to be on hold in 
readiness for a call to work after ordinary hours, the 
worker shall be paid at ordinary rates for the time the 
worker so holds in readiness. 

(g) (i) When overtime work is necessary, it shall, 
wherever reasonably practicable, be so 
arranged that workers have at least eight 
consecutive hours off duty between the finish 
on one day and time of commencement on the 
next day. 

(ii) A worker (other than a casual worker) who 
works so much overtime between the termina- 
tion of the worker's ordinary work on one day 
and the commencement of ordinary work on 
the next day that the worker has not at least 
eight consecutive hours off duty between those 
times shall, subject to this subclause, be 
released after completion of such overtime until 
the worker has had eight consecutive hours off 
duty without loss of pay for ordinary working 
time occurring during such absence. 

(iii) Except as provided in paragraph (iv) hereof, if 
on the instructions of the employer, such 
worker resumes or continues to work without 
having had such eight consecutive hours off 
duty, the worker shall be paid at double rates 
until released from duty for such period, and 
shall then be entitled to be absent until such 
worker has had eight consecutive hours off 
duty without loss of pay for ordinary working 
time occurring during such absence. 
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(iv) The provisions of paragraphs (ii) and (iii) 
hereof shall not apply to a worker in charge of 
other workers, or to a worker who works 
singly, when such workers are required, 
because of the nature of their employment, to 
commence duty at their regular times of daily 
attendance without having had a rest period of 
eight consecutive hours between the termina- 
tion of their ordinary work on one day and such 
regular time of commencement on the next day. 
Such workers shall be allowed payment at 
ordinary rates for time equivalent to the period 
by which the prescribed rest period has been 
shortened. 

(h) A worker working overtime shall be 
allowed a crib time of 20 minutes without loss 
of pay after each four hours of overtime if the 
worker continues work after such crib time: 
Provided that this shall not apply to time 
worked on a Saturday or Sunday up to eight 
hours where the normal week day starting, 
finishing and meal times are observed. 

(i) All time worked during the usual meal time by any 
worker shall be paid for at overtime rates, and such rates 
shall continue until the worker knocks off for a meal. 

(j) Travelling time shall not be construed time worked 
within the meaning of this clause. 

(k) The provisions of this clause shall not apply to 
office cleaners (female) whose hours of duty and 
conditions shall remain as they are at present. 

(1) Notwithstanding anything hereinbefore contained: 
(i) Systematic overtime in the Railway Workshops 

at Midland, shall not be worked, but in the case 
of emergency as hereinafter defined, overtime 
may be worked in such Workshops aforesaid 
subject to the following terms and conditions. 
The term "emergency" includes: 

(aa) A condition caused by a breakdown of 
machinery or plant, which, unless 
repaired outside ordinary working 
hours, will hold up normal production. 

(bb)A condition due to a bottleneck in 
production. 

(cc) Work being required within a specific 
time which cannot be completed by 
employing extra workers or by working 
shifts. 

(ii) In the case of an extreme emergency where 
there is no time to notify the Shop Steward and 
to adopt the procedure hereinafter prescribed, 
the management shall have the right to work 
overtime subject to an appeal to the Board of 
Reference. If upon such appeal the Board of 
Reference considers the working of overtime in 
the circumstances of the particular case was 
unjustified or contrary to spirit and intention 
of the provisions hereof, double time shall be 
awarded and payable for the overtime actually 
worked. 

(iii) When the employer intends to work overtime 
on a minor job, i.e. a job which does not 
involve more than nine hours' overtime per 
worker per week, the employer shall notify the 
appropriate shop steward of that portion of the 
establishment in which it is proposed to work 
overtime. The shop steward shall be advised of 
the nature of the emergency, the day or days 
upon which overtime is to be worked, |he 
names of the workers required to work andjfie 
number of hours which will be involved. V 

(iv) The shop steward may consult with the 
management if further information is required 
and after advising the shop stewards' convenor 
or senior shop steward as the case may be, 
decide whether or not in the shop steward's 
opinion the proposed overtime is warranted. 
If the shop steward agrees with the employer's 
proposal, or any variation thereof, which the 
employer is prepared to accept, overtime shall 
be worked accordingly. If the shop steward 
considers that the proposed overtime is not 
warranted the shop steward shall forthwith 
advise the employer who may refer the matter 
to the union secretary or secretaries for review, 
which the secretary or secretaries shall deal with 
forthwith, and, if the secretary or secretaries 
confirm the shop steward's decision, to the 
Board of Reference. If the secretary or 
secretaries support the employer, or the Board 
of Reference so decides, overtime shall be 
worked accordingly. 

(v) Where the employer intends to work overtime 
on a major job the employer shall notify the 
secretary or secretaries of the unions 
concerned, supplying all relevant particulars. 
The employer shall be advised of the decision of 
the secretary or secretaries concerned within 24 
hours of such notification and, if consent to the 
proposed overtime is refused, the employer 
may refer the matter to the Board of Reference. 
If the decision of the secretary or secretaries in 
the first instance, or the Board of Reference, on 
appeal, is in favour of the employer's proposal 
overtime shall be worked accordingly. 

(vi) Notwithstanding anything hereinbefore 
contained all overtime worked shall be rostered 
amongst available workers who are competent 
and experienced in the work to be performed, 
and no worker shall be required to work more 
than nine hours' overtime in any one week on a 
minor job or the maximum number of hours 
agreed to by the secretary or secretaries 
concerned or decided upon by the Board of 
Reference on a major job. 

(3) The provisions of subclauses (1) and (2) hereof 
shall not apply to watchpersons or waiting room 
attendants who shall be paid at the rate of time and a 
quarter for all time worked in excess of 10 hours in any 
one shift. Where more than 40 hours, exclusive of 
Sunday time, are worked in any one week, time and a 
quarter shall be paid for excess over 40 hours except 
where daily overtime provisions apply: Provided that 
such workers shall be paid for Saturday and Sunday 
work in accordance with Clause 40 (1) (c) (i) and (ii) 
hereof. 

(4) (a) Subject to subclause (2) (1) the employer may 
require any worker to work reasonable overtime at the 
overtime rates and such worker shall work overtime in 
accordance with such requirement. 

(b) No organisation party to this award or worker or 
workers covered by this award shall in any way whether 
directly or indirectly be a party to or concerned in any 
ban, limitation or restriction upon the working of 
overtime in accordance with the requirements set out in 
(a) hereof. 

41.—Workers in Breakdown Gangs and at Washaways. 
Workers in breakdown gangs and at washaways in lieu 

of conditions elsewhere prescribed in this award, shall be 
provided with board and sleeping accommodation, and 
shall be paid from the time they leave until they return to 
their home station, except "during such period as they 
shall be booked off duty if such period shall exceed 10 
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consecutive hours. Time occupied in travelling shall be at 
bare rates. Actual working time shall be paid at overtime 
rates after eight hours' work per day. 

42.—Interpretations. 
(1) "Traffic Section" includes Motive Power and 

Road Services Sections (other than tradesmen and their 
assistants). Secretary's Branch, Corporate Services 
Directorate and Finance Accounting and Supply 
Directorate. 

(2) "Lifter" is a worker employed in lifting rolling 
stock, and, in the case of all vehicles other than loco- 
motives, in changing wheels and axle boxes, changing 
springs and spring gear, including buffers, changing 
worn parts of vacuum and other brake gear, and 
attending to bolts and nuts generally as required. 
"Locomotives" for the purpose of this definition do not 
include diesel rail cars: Provided, however, that in the 
case of these cars the lifter's work shall not extent to the 
mechanism necessary to transmit the power to the 
wheels. 

(3) "Line and Signal Maintainer" is a worker engaged 
on line and signal work on a section separately or in 
conjunction. 

(4) "Assistant Line and Signal Maintainer" is a 
worker engaged on line and signal work on a section 
which is controlled by a safeworking technician, line and 
signal ganger or a line and signal maintainer. 

(5) "Attended Barracks" means any building 
attended to by a full-time or part-time caretaker 
appointed for that purpose, which is provided with bed, 
clean bedding, cooking utensils, and light and lighting 
facilities, water and fuel. This shall include a van used to 
supplement the building accommodation when such is 
not sufficient to accommodate the workers. 

(6) "Unattended Barracks" means any van used as a 
barracks provided with the accommodation mentioned 
in the previous definition and any building which, whilst 
provided with the accommodation mentioned therein is 
wholly unattended. 

(7) "Married Worker" includes a single person who 
has a parent or child solely dependent on the worker and 
resident in the State of Western Australia, but does not 
include a married person whose wife and family are 
neither resident with nor dependent upon the worker. 

(8) "Suburban Area" means Kwinana to Midland via 
Fremantle or via Kewdale and Claisebrook to Armadale. 

(9) "Year of Service" means service of a worker in the 
grade in which the worker is employed provided that 
acting work in the grade for periods of less than one week 
shall not count in the aggregate towards each year of 
service. 

(10) "Toolmaker" means a tradesperson making 
and/or repairing any precision tool, gauge, die or mould 
to be affixed to any machine who designs or lays out 
work and is responsible for its proper completion and 
includes any tradesperson engaged in or in connection 
with the making of any tool, gauge, die or mould as 
aforesaid who by agreement with the employer is 
classified as a toolmaker: Provided that tradespersons' 
turners and machinists employed in the toolroom 
engaged mainly or for the most part of their time in the 
manufacture or repair of precision tools, gauges, dies or 
moulds for die casting, and who in doing so work to the 
same degree of accuracy and obtain their measurements 
in the same way as toolmakers, shall, after six months on 
such work be classified and paid as toolmakers. 

(11) "Patternmakers" means a tradesperson who 
makes patterns and appurtenances thereto of any 
materials used in the production of castings. 

(12) "Heat Treater" means a tradesperson who is 
required to apply general trade experience as a heat 
treater and who carries out the operation of heat 
treatment to produce in the materials treated such 
requirements as hardness, toughness, ductility, 
resistance to abrasion, elasticity, tensile strength, 
machine ability and resistance to creep and who works to 
limits in size, shape and straightness in tool work. 

(13) Welding: 
(a) "Welder — Special Class" means a trades- 

person using electric arc or oxy-acetylene 
equipment and who is required to and is 
competent to apply general trade experience in 
welding all the following classes of metals:— 
Mild steel, stainless steel, cast iron, aluminium, 
copper, brass, diecast metal and magnesium. 

(b) ' 'Welder — First Class'' means a worker using 
electric arc or oxy-acetylene or petrol or coal 
gas blowpipe on any work other than that of a 
Second, Third or Fourth Class welder as 
defined. 

(c) "Welder — Second Class" means a worker 
who — 

(i) uses any of the foregoing types of 
welding apparatus in filling castings; or 

(ii) welds with the aid of jigs; or 
(iii) operates automatic welding machines 

for setting up of which the worker is not 
responsible; or 

(iv) operates a profile cutting or straight line 
cutting machine. 

(d) "Welder — Third Class" means a worker who 
uses any of the foregoing types of welding 
apparatus in tacking preparatory to the com- 
pletion of work by any other worker. 

(e) "Welder — Fourth Class" means a worker 
using an electric spot or butt welding machine, 
or cutting scrap with oxy-acetylene blow pipe, 
petrol or coal gas blow pipe. 

43.—Application of Award to Other Acts. 
This award shall be regarded as a separate award in 

respect of each of the applicant unions and shall be so 
limited to the various classifications set out in the awards 
and/or industrial agreements operating prior to the issue 
of the Award No. 34 of 1955, provided that in respect of 
the Electrical Trades Union of Workers (Western 
Australian Branch) which had no award or industrial 
agreement with the respondent prior to this award it shall 
be limited in accordance with the constitution of the said 
union as amended on 4 June 1957. 

44.—Wages. 
An employer on whom this award is binding shall not 

increase the rate of wage payable to an employee on 24 
December 1983, or otherwise vary the conditions of 
employment applicable to an employee on that date so as 
to increase that employer's labour costs except to the 
extent that any such increase has been authorised by the 
Commission, after that date. 

(1) Traffic Section — Covers workers (other than 
tradespersons and their assistants) in the Traffic, 
Accounts and Secretary's Branches: 

Rate Per Week 
Item Designation "A" "B" "C" 
No. First After After 

12 Months 12 Months 24 Months Adult Adult Adult 
Service Service Service 

$ S S 
1. Deleted 
2. Attendant — Railways Institute 295.90 300.40 305.50 
3. Attendant — Central Registry 301.00 305.50 310.70 
4. Barracks Caretaker: 

(a) Class I 295.90 300.40 305.50 
(b) Class 2 294.50 298.80 303.90 
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Designation 

5. Checker: 
(a) Class 1 

(i) First year 
(ii) Thereafter 

(b) Class 1A 
(c) Class 2 

Rate Per Week 
"A" "B" "C" 
First After After 

12 Months 12 Months 24 Months 
Adult Adult Adult 

Service Service Service 
S $ S 

305.50 309.80 315.00 
311.20 316.30 

305.50 309.80 315.00 
301.00 305.50 310.70 

Conductor: 
(a) Senior 306.80 311.20 316.30 
(b) Other 302.30 306.60 311.70 
(c) Senior (in-charge standard gauge) 314.60 319.00 324.10 

7. Foreman's Office Assistant — (Road 
Service Depots East Perth. Loco Section 
Forrestfield) 

8. Gatekeeper: 
(a) Kewdale Terminal, Midland 

Workshops 
(b) Elsewhere 

9. Guard: 
(a) Fourth Class, first two years 

service as guard 
(b) Third Class, over two years and 

up to four years service as guard 
(c) Second Class, over four and up to 

six years service as guard 
(d) First Class, over six years service 

as guard 
9A. Guard Suburban: 

(i) Full Safeworking Qualifications 
(ii) Abridged Safeworking 

Qualifications 
10. Machine Operator Printing and 

Reprographics Section: 
(a) First year 
(b) Thereafter 

11. Number Taker — Midland and 
Forrestfield: 
(a) First five years 
(b) After five years 

12. Porter: 
(a) Class 1 
(b) Class 2 
(c) Class 3 Porter 

(i) First year 
(ii) Thereafter 

Providing that a porter 
with less than 12 months 
service with full safe- 
working examination 
passed shall be paid the 
"thereafter" rate. 

(d) Porter-in-Chargc cleaning —■ 
Claisebrook to be paid an 
allowance of S3.30 per week in 
addition to (c) (ii). 

13. Seamstress 
14. Shunter: 

(a) Unqualified 
(i) First year 
(ii) Thereafter 

(b) Qualified (guards examination 
passed) 

(c) Head Shunter — Class 2 
(i) First year 
(ii) Thereafter 

(d) Heat Shunter — Class 1 
(i) First four years of service 
(ii) Over four years and up to 

six years service 
(iii) Over six years service (a 

shunter when in charge of 
an engine shall be paid as 
head shunter) 

(e) Special, head shunter, Forrestfield 
(i) First year 
(ii) Thereafter 

(0 Pilot Shunter — City 
(i) First year 

312.00 316.40 321.40 

316.60 321.70 
298.80 303.90 

327.00 332.00 

332.30 337.40 

357.50 363.20 
329.10 334.30 

300.40 305.50 
310.80 315.80 

305.50 310.70 
315.00 

311.20 316.30 
305.50 310.70 

297.20 302.30 
300.40 305.50 

278.60 283.80 

311.20 316.30 
317.40 322.60 
323.90 329.00 

327.40 332.40 
332.30 337.40 

332.30 337.40 

Rate Per Week 
"A" "B" "C" 
First After After 

12 Months 12 Months 24 Months 
Adult Adult Adult 
Service Service Service 

$ $ $ 
15. Signalperson: 

(a) Third Class 
(b) Second Class 
(c) First Class 
(d) Special Class 

(a worker engaged cutting in shall 
be paid at the rate not less than 
that of a third class signalperson 
for each day so engaged). 

16. Slower 
17. Ticket Collector: 

(a) Midland Terminal 
(b) Other 

18. Ticket Examiner (suburban) 
(a) Class 2 
(b) Class 1 

19. Ticket Issuer on trains 
20. Waiting Room Attendant (female) 

314.10 318.30 323.40 
322.70 327.00 332.00 
335.60 339.90 345.00 
375.40 380.90 386.70 

301.00 305.50 310.70 

303.10 307.40 312.40 
295.90 300.40 305.50 

306.80 311.20 316.30 
314.60 319.00 324.10 
304.10 308.60 313.60 
269.40 273.70 278.80 

(2) Motive Power Section — Covers workers (other 
than tradespersons and their assistants) in the Motive 
Power Section: 

Designation 

30. Car and Wagon Examiner 
(a) Class 2 

(i) First Year 
(ii) Thereafter 

(b) Class 1 
Progression from Class 2 to 
Class 1 shall be subject to three 
years satisfactory service on the 
maximum rate of wage for 
Class 2 

31. Car and Wagon Oiler 
32. Car electric light examiner: 

(a) Class 1 
(b) Class 2 

(i) First year 
(ii) Thereafter 

33. Electric battery hand 
34. Filter cleaning plant operator 
35. Deleted 
36. Kleenheat Gas attendant 
37. Labourer in running sheds 
38. Battery Room Attendant 
39. Lifter: 

(a) (i) First year 
(ii) Thereafter 

(b) In outside depots (repair work) 
(i) First year 
(ii) Thereafter 

(c) Wagon Depot, Forrestfield 
(i) First year 
(ii) Thereafter 

40. Plant Attenant, Fiocculation Plant: 

Rate Per Week 
••A" "B" "C" 
First After After 

12 Months 12 Months 24 Months 
Adult Adult Adult 
Service Service Service 

$ S S 

325.40 329.70 334.80 
334.60 339.80 

(3) Civil Engineering — Covers workers (other than 
tradespersons and their assistants) in the Civil 
Engineering Branch and the Signal and Communications 
Branch: 

327.40 332.40 45. Assistant to Ultrasonic flaw detector 
operator 

Rate Per Week 
"A" "B" "C" 
First After After 

12 Months 12 Months 24 Months 
Adult Adult Adult 

Service Service Service 
$ $ $ 

302.30 306.60 311.70 
(ii) Thereafter 332.30 337.40 46. Chainperson 298.70 303.20 308.20 

(g) Train despatcher 47. Flash butt rail welding plant: 
(i) First year 360.80 366.10 372.00 (a) Crane attendant 296.70 301.00 306.30 
(ii) Thereafter 370.20 375.90 (b) Crane driver, electric 306.40 310.80 315.80 

(h) Mobile Train Despatcher 364.80 370.20 375.90 (O Rail grinder 295.90 300.40 305.50 
(i) Senior Shunter Forrestfield (d) Welding machine operator 324.60 329.90 335.80 

(i) First year 323.00 327.40 332.40 (e) Welding machine operator's 
(ii) Thereafter 332.30 337.40 assistant 300.00 304.30 309.40 
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Designation 

Trackmaster: 
(a) Construction* 
(b) Platefaying* 
(c) Repairing* 

Rate Per Week 
"A" "B" "C" 
First After After 

12 Months 12 Months 24 Months 
Adult Adult Adult 
Service Service Service 

s s s 
347.10 352.60 358.30 
347.10 352.60 358.30 

(i) Trainee Trackmaster 326.20 330.60 335.80 (>) 
(ii) Trackmaster Level 1 340.10 345.40 351.30 (ii) (iii) Trackmaster Level 2 353.70 359.10 365.10 
(iv) Trackmaster Level 3 369.40 374.80 380.50 
(v) Trackmaster Level 4 383.10 388.50 394.30 (iii) 

Gardening Gang: 
(a) Head Gardener 
(b) Gardener 

(i) First year 
(ii) Thereafter 

Road Approaches, Platforms etc: 
(a) Ganger 
(b) Leading Hand 
(c) Labourer 
Inspector's Clerk: 
(a) Class 1 

(i) First year 
(ii) Thereafter 

(b) Class 2 
Supervisor's Office Assistant 
"(a) Grade 2 
*(b) Grade I 
Labourer 
Length Runner 
* Includes $5.00 Disability Allowance 
(not included for indexation). 
Operator: 
(a) Bulldozer 

330.20 334.50 339.70 

297.30 301.60 306.70 
303.20 303.20 

327.40 331.70 336.80 
305.50 309.80 315.00 
292.70 297.20 302.30 

306.80 311.20 316.30 
316.60 321.70 

306.80 311.20 316.20 

317.00 321.40 326.40 
328.20 332.60 337.70 
292.70 297.20 302.30 
336.80 341.20 346.30 

(i) Under 40 hp 315.20 319.70 324.70 
(ii) 40 hp and over 324.10 328.50 333.60 

(b) 32 hp grader 315.20 319.70 324.70 
(c) 3/8 cubic yard power shovel 326.40 330.90 335.90 
(d) Earth auger and crane 320.90 325.40 330.40 
(e) Spray train (Weedex) 306.50 310.90 315.90 
(0 Deleted 
(g) Weed Spraying (not Weedex) 
Permanent Way "on track" machine 
operator: 
(a) Grade 1 
(b) Grade 2 
(c) Grade 3 

Provided where two operators are 
on a machine and one is required 
to take charge the worker in 
charge shall be paid $1.10 per day 
extra when the machine is operating or travelling in track. 

Rail lubricator maintainer 
Thermit welder: 
(a) Leading hand 
(b) Assistant to 
Trackperson: 

307.80 312.10 317.20 

348.90 354.20 360.20 
300.00 304.30 309.40 

*(a) First six months 302.30 306.60 311.70 
*(b) Thereafter 307.30 311.60 316.70 
*(c) Leading 325-20 329.60 334.80 
*(d) Platelayer 310.30 314.70 319.90 
*(e) Platelayer (leading) 316.90 321.30 326.20 

Provided that a trackperson 
employed laying more than two 
abutting rails or rails in 
connection with a set of points 
shall be paid platelayers rates. 

Roller driver 
* Includes $5.00 Disability Allowance 
(not included for indexation). 
Signal and Communications: 
*(a) Line and signal or cable ganger 

(i) 
(ii) 
(iii) 

*(b) Line and Signal or Cable 
Assistant 
(i) First six months 
(ii) Next six months 
(iii) Thereafter 

*(c) Leading line and signal or cable 
assistant 

(d) Deleted 
*(e) Line and signal or cable 

maintainer 
*(0 Assistant line and signal or cable maintainer 

Designation 

62. Track recording car: 
(a) Operator 
(b) Driver — provided full safe- 

working qualification held 
(i) Fourth class, first two 

years service as driver 

Rate Per Week 
"A" "B" "C" 
First After After 

12 Months 12 Months 24 Months 
Adult Adult Adult 

Service Service Service 
$ $ $ 

322.70 327.00 332.00 
and up to four years 
service as driver 337.40 

(iii) Second class, over four 
years and up to six years 
service as driver 343.80 

(iv) First class, over six years 
service as driver 363.20 

• Includes $5.00 Disability Allowance 
(not included for indexation). 

(4) Workshops and Stores — Covers workers in 
Mechanical and Supply Branches (other than Motive 
Power Section) and tradespersons and assistants in all 
branches: 

Designation 
Rate Per Week 

"A" "B" "C" 
First After After 

12 Months 12 Months 24 Months 

70. Acid room attendant (electrical 
department) 

71. Apprentices trades supervisor 
72. Blacksmith: 

(a) Blacksmith 
(b) Operating on oil furnace 
(c) Heat Treater 
(d) In charge of electric heat treat 

furnace 
(e) Blacksmith engaged on explosive 

hardening a site allowance of 
$1.50 per day shall be paid to all 
workers taking part in the 
explosive hardening on site 

73. Boilermaker: 
(a) Boilermaker 
(b) In charge of marking off table 
(c) Who for the greater part of time 

is occupied in marking off and/or 
making templates or jigs 

(d) On flanging or angle fires 
(e) On big press 
(0 On small press 
(g) Boiler maker (programmer 

operator) profile cutting machine 
(h) Oxywelder and cutter on boilers 
(i) Welder first class who is required 

to apply general trade experience 
0) In running shed 

(i) First year 
(ii) Thereafter 

74. Brick arch builder and firebar attendant 
(Midland Workshops only) 

75. Bricklayer 
76. Bodybuilder 
77. Car and wagon builder: 

(a) Car and wagon builder (including 
vans) 

(b) In charge of marking off table 
78. Carpenter: 

(a) Carpenter 
(b) In charge of district headquarters 

(CE Branch) 
Plus payment of an allowance for 
responsibility and supervision of 
$26.70 per week 

(c) In charge of other sections or 
depots (CE Branch) paid $1.90 
per week above appropriate 
leading hand rate. 

79. Casting dresser 
80. Coach trimmer: 

(a) Coach trimmer 
(b) Marking off 

81. Coppersmith 
82. Diesel Maintainer: 

(a) First year 
(b) Thereafter 

83. Drawing office attendant (CME Office) 
84. Electrical installer (with "B" licence) 
85. Electric motor attendant 
86. Electroplater 
87. Engine lifter 
87A. Electrical Technician 

348.90 354.20 360.20 
352.10 357.50 363.20 
353.10 358.50 364.40 
362.10 367.50 373.40 

353.10 358.50 364.40 

348.90 354.20 360.20 
365.70 371.10 377.00 

354.80 360.30 366.00 
362.10 367.50 373.40 
362.10 367.50 373.40 
353.10 358-50 364.40 

354.80 360.30 366.00 
352.40 357.70 363.70 

348.90 354.20 360.20 

353.10 358.50 364.40 
363.80 369.60 

299.10 303.50 308.60 
348.90 354.20 360.20 
348.90 354.20 360.20 

348.90 354.20 360.20 
363.20 368.80 374.60 

348.90 354.20 360.20 
348.90 354.20 360.20 

298.70 303.20 308.20 

348.90 354.20 360.20 
363.20 368.80 374.60 
350.10 355.60 361.40 

362.90 368.50 374.20 
372.70 378.40 

301.00 305.50 310.70 
348.90 354.20 360.20 
305.30 309.70 314.90 
348.90 354.20 360.20 
305.60 309.90 315.10 
381.50 386.90 332.60 
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Rate Per Week 
"A" "B" "C" 
First After After 

12 Months 12 Months 24 Months Adult Adult Adult 
Service Service Service 

s s s 
Fitters: Mechanical 
(a) Fitter 348.90 354.20 360.20 
(b) In diesel injection room after 12 

months service 356.90 362.70 
(c) Marking off — car shop 353.10 358.50 364.40 
(d) In running shed or train electric 

light section 
(i) First year 353.10 358.50 364.40 
(ii) Thereafter 363.80 369.60 

88A. Fitters: Electrical 
(a) Fitter 348.90 354.20 360.20 
(b) Armature Winder 348.90 354.20 360.20 
(c) Automotive Electrical Fitter and 

Refrigeration Fitter 348.90 354.20 360.20 
(d) In running shed or train electric 

light section 
(i) First year 353.10 358.50 364.40 
(ii) Thereafter 363.80 369.60 

89. FUter-In-Charge: 
(a) Marking off table 365.70 371.10 377.00 

(i) Assistant to 353.10 358.50 364.40 
(b) Machinery blocks — Midland 358.40 363.90 369.70 
(c) Machinery — Hashbutt welding 

depot 358.40 363.90 369.70 
(d) Power house — Midland 365.70 371.10 377.00 
(e) Test room 363.20 368.80 374.60 

90. Forgeperson 365.70 371.10 377.00 
91. Forge hammer driver 297.30 301.60 306.70 
92. Forge underhand 297.30 301.60 306.70 
93. Furnaceperson: 

(a) Brass 300.00 304.30 309.40 
(b) Forge 313.00 317.40 322.60 
(c) Iron 302.70 307.00 312.10 

94. Galvaniser 299.40 303.70 308.80 
95. Inspector: 

(a) Tool room electrical and diesel 
hop 375.10 380.50 386.40 

(b) Repair work 367.70 373.30 379.00 
(c) Other 

(i) Metal 372.80 378.20 384.00 
(ii) Wood 372.80 378.20 384.00 

^6. instrument maker and/or repairer 362.80 368.40 374.10 
97. Interlocking fitter: 

(a) First year 352.10 357.50 363.20 
(b) Thereafter 362.00 367.70 

98. Labourer 292.70 297.20 302.30 
99. Laboratory worker 

(a) Laboratory attendant on oil 
analysis 331.60 336.10 341.00 

(b) Laboratory attendant 312.20 316.60 321.70 
(c) Laboratory assistant 303.10 307.40 312.40 

100. Deleted 
101. Leather worker 300.10 304.40 309.60 
102. Lifter: 

(a) Lifter Midland Workshops 
(i) First year 310.00 314.50 319.70 
(ii) Thereafter 321.00 326.10 

(b) Passing out vehicles Midland 
Workshops 321.70 326.00 331.20 

(c) Leading lifter Midland 
Workshops shall be paid in 
addition to the thereafter rate and 
the appropriate rate prescribed 
for leading hands the amount of 
$15.00 per week. 

103. Loco technician — running sheds 371.30 376.80 382.60 (Mechanical or Electrical) 
104. Machinist: 

(a) First class 348.50 354.20 360.20 
(b) Second class 311.50 315.80 320.80 
(c) Third class 299.10 303.50 308.60 
(d) Nut and bolt (Ajax) 

(i) First assistant 297.80 302.20 307.10 
(ii) Second assistant 294.90 299.30 304.20 

105. Motor Mechanic 348.90 354.20 360.20 
106. Moulder: 

(a) Moulder and/or coremaker 348.90 354.20 360.20 
(b) Steel smelter 363.20 368.80 374.60 

107. Office Assistant: Workshops and Motive 
Power 
0) Class 2 312.00 316.40 321.40 
00 Class 1 323.20 327.60 332.70 

108. Orderperson — Midland Workshops mill 303.10 307.40 312.40 
109. Painter and/or sienwriter and/or paint 354.20 360.20 mixer 348.90 
110. Panel beater 348.90 354.20 360.20 
m. Paiternmaker 362.80 368.40 374.10 

112. Petrol engine shunter (Midland 
Workshops) 
(a) Driver 
(b) Shunter 
(c) Leading Shunter 

113. Plumber: 
Provided a plumber holding a 
registration in accordance with the 
Metropolitan Water Supply Sewerage 
and Drainage Act, except where 
employed for the major portion of any 
week in or about a permanent 
maintenance depot, shall be paid an 
allowance of $13.60 per week. 

114. Progressperson 
115. Deleted 
116. Radio technician: 

(a) Class 2 
(i) First year 
(ii) Thereafter 

(b) Class 1 
(i) First year 
(ii) Thereafter within the 

following range as agreed 
between the parties or in 
the event of disagreement 
as determined by the 
employer. 

116A. Rollingstock Washing Attendant 
117. Safeworking technician: 

Rate Per Week 
"A" "B" "C" 
First After After 

12 Months 12 Months 24 Months 
Adult Adult Adult 
Service Service Service 

s s s 

306.80 311.20 316.30 
306.80 311.20 316.30 
309.90 314.40 319.50 
348.90 354.20 360.20 

(a) Class 1 
0) 359.80 365.30 371.10 
(ii) 369.80 375.50 

(b) Class 2 
(i) First year 352.10 357.50 363.20 
(ii) Thereafter 362.00 367.70 

(c) Other 348.90 354.20 360.20 
118. Sandblaster: who is not protected from 

flying sand or shot by a properly 
enclosed cabin 305.30 309.70 314.90 

119. Scale adjuster: 
(a) Scale adjuster 348.90 354.20 360.20 
(b) Senior 356.60 362.00 367.70 
(c) Assistant 294.90 299.30 304.20 

120. Saw Doctor 355.50 361.00 366.70 
121. Septic tank attendant 305.60 309.90 315.10 
122. Sheetmetal worker 348.90 354.20 360.20 
123. Signal Technician 

(a) First year 348.90 354.20 360.20 
(b) Second year 368.40 374.10 
(c) Third year and thereafter 392.60 

123A. Train technician: 
(a) First year 362.90 368.50 374.20 
(b) Thereafter 372.70 378.40 

124. Shunting tractor. Midland Workshops 
and Stores: 
(a) Driver 306.80 311.20 316.30 
(b) Attendant 306.80 311.20 316.30 

125. Stoker 301.00 305.50 310.70 
126. Tailer-out (saw bench and handsaw) 298.70 303.20 308.20 
127. Tarpaulinmaker 304.00 308.40 313.50 
128. Communication technician: 

(a) Class 2 
(i) First year 370.40 375.80 381.70 
(ii) Thereafter 381.50 387.20 

(b) Class I 
(i) First year 383.20 388.50 394.40 
(ii) Thereafter within the 396.70 402.50 

following range as agreed 403.30 409.10 
between the parties or in 411.30 417.10 
the event of disagreement 420.50 426.40 
as determined by the 
employer. 

129. Tooimaker 362.80 368.40 374.10 
130. Tradesperson's assistant: 

(a) Blacksmith striker on oil furnace 297.20 301.50 306.60 
(b) Fitter's Assistant — running sheds 297.20 301.50 306.60 
(c) Metal 294.90 289.30 304.20 
(d) Boilermakers Assistant 

(i) Class 3 294.90 299.30 304.20 
(ii) Class 2 296.80 301.10 306.40 
(lii) Class 1 298.70 303.20 308.20 

(e) Other than elsewhere specified 298.70 303.20 308.20 
(0 Painting wagons 314.10 318.30 323.40 

Provided that workers shall be 
paid at painter's rate. 

(g) Special Claisebrook railcar depot 301.80 306.30 311.40 
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Designation 

131. Valve setter in charge of weighbridge 
132. Watch and clock repairer 
133. Welder: 

Rate Per Week 
"A" "B" "C" First After After 

12 Months 12 Months 24 Months 
Adult Adult Adult 
Service Service Service 

$ $ S 
365.70 371.10 377.00 
350.70 356.20 361.90 

Designation 

(a) Special class 353.10 358.50 364.40 
(b) First class 348.90 354.20 360.20 
(c) Second class 300.10 304.40 309.60 
(d) Third class 296.70 301.00 306.30 
(e) Fourth class 294.50 298.80 303.90 

134. Wood machinist: 
(a) First class 
(b) Second class 
(c) Third class 
(d) Assistant 

348.90 354.20 360.20 
310.80 315.10 320.20 
298.70 303.20 308.20 
298.70 303.20 308.20 

(5) General — Covers workers in designation who may 
be employed in any sections and who take the conditions 
applicable to the section in which they are employed: 

140. Crane Driver: 
(a) Electric overhead — cabin 

controlled 
(b) Steam or diesel electric 

(i) Workshops and Stores 
(ii) Elsewhere 

(c) Attendant 
(one to each steam crane 
Workshops and Stores) 

(d) Mobile crane. With lifting 
capacity 

Rate Per Week 
"A" "B" "C" 
First After After 

12 Months 12 Months 24 Months 
Adult Adult Adult 

Service Service Service 
s s s 

313.10 317.50 322.70 

306.40 310.80 315.80 
309.90 314.40 319.50 
296.70 301.00 306.30 

(i) Up to and including five 
tonne 318.50 322.90 328.10 

(ii) Over five but not exceeding 
10 tonne 322.70 327.00 332.00 

(iii) Over 10 but not exceeding 
20 tonne 328.10 332.30 337.40 

(iv) Over 20 but not exceeding 
40 tonne 333.40 337.60 342.70 

(v) Over 40 but not exceeding 
80 tonne 341.20 345.50 350.70 

(vi) In excess of 80 tonne 345.00 350.50 355.60 
All appointed mobile crane drivers to be 
classified under (d) (i) and, when driving 
mobile cranes of a higher carrying 
capacity than those applicable to that 
classification, to be treated as working in 
a higher capacity and paid accordingly. 

141. Driver: 
(a) End loader 
(b) Rail motor 

(i) Rail only 
(ii) Licensed for road 

(c) Rail mounted shunting tractor 
(d) Pneumatic tyre shunting tractor 
(e) Forklift with lifting capacity of 

(i) Up to 10 000 lbs 
(ii) Over 10 000 lbs 

(0 Forklift with attachments 
(i) When attachments have a 

capacity over five tonne 
but not more than 10 tonne 

(ii) When attachments have a 
capacity over 10 tonne 

(g) Lister motor 
(h) Container Handling Machine 

142. Driver — road vehicle: 
(a) Road motor including kombie van, car, station wagon and panel 

van 
(b) Motor bus — vehicle not articulated provided a motor bus 

driver collecting fares in a vehicle 
with seating accommodation for 
more than 10 passengers shall be 
paid $1.46 per day extra; 
Provided further this allowance 
shall not be taken into 
consideration in assessing 
overtime or other penalty rates 
prescribed in this Award 

(c) Motor truck (not articulated) 
(i) Not exceeding 1270kg 

capacity 
(ii) Exceeding 1270kg but not 

exceeding three tonne 
capacity 

Rate Per Week 
"A" "B" "C" First After After 

12 Months 12 Months 24 Months 
Adult Adult Adult 

Service Service Service 
s s s 

(Hi) Exceeding three tonne but 
under six tonne capacity 346.60 351.00 356.20 

(iv) Six tonne and over but 
under seven 347.60 351.90 356.90 

(v) Seven tonne and over but 
under eight 349.70 354.00 359.10 

(vi) Eight tonne and over but 
under nine 350.70 355.00 360.20 

(vii) Nine tonne and over but 
under 10 351.20 355.70 360.80 

(viii) 10 tonne and over but 
under 11 352.10 356.50 361.60 

(ix) 11 tonnes and over but 
under 12 353.20 357.50 362.50 

(x) 12 tonne and over but 
under 13 354.20 358.70 362.90 

(xi) 13 tonne and over but 
under 14 355.50 359.70 364.90 

(xii) 14 tonne and over but 
under 15 363.90 369.40 375.10 

(xiii) 15 tonne and over but 
under 16 364.90 370.30 376.00 

Motor truck (articulated) 
(i) Not exceeding nine tonne 

capacity 355.70 360.10 365.10 
(ii) Nine tonne and over but 

under 10 364.80 370.20 375.90 
(iii) 10 tonne and over but 

under 11 365.40 370.80 376.70 
(iv) 11 tonne and over but 

under 12 366.40 371.60 377.70 
(v) 12 tonne and over but 

under 13 367.00 372.60 378.30 
(vi) 13 tonne and over but 

under 14 367.70 373.30 379.00 
(vii) 14 tonne and over but 

under 15 369.90 374.90 380.60 
(viii) 15 tonne and over but 

under 16 370.00 375.40 381.20 
(ix) 16 tonne and over but 

under 21 372.20 377.80 382.50 
(x) 21 tonne and over but 

under 25 382.40 387.80 393.60 
(xii) Provided a motor truck 

driver collecting money 
shall be paid an additional 
50 cents per day extra. All 
appointed motor truck 
drivers to be classified as 
per (c) (ii) and when 
driving motor trucks of a 
higher carrying capacity 
than those applicable to 
that classification, to be 
treated as working in a 
higher capacity and paid 
accordingly. 

(xiii) Provided that driver of a 
motor vehicle (not being a 
tractor) drawing a trailer 
shall be paid 78 cents per 
day extra). 

(xiv) Capacity means the 
manufacturer's gross 
vehicle weight less the tare 
weight of the vehicle 
expressed in tonnes. 

318.60 323.00 328.20 143. Motor truck drivers assistant 314.90 319.30 324.30 
323.20 327.60 332.70 144. Motor bus conductor: 

321.40 (a) First 12 months 325.80 331.00 
(b) Thereafter 335.30 340.30 

145. Road Services Depot: 
320.20 324.60 329.60 (a) Steam cleaner 305.30 309.70 314.90 

(b) Truck and bus service attendant 306.40 310.80 315.80 
328.50 332.90 337.90 (c) Light vehicle pool attendant 306.40 310.80 315.80 301.00 305.50 310.70 146. Labourer 292.70 297.20 302.30 364.30 369.80 375.50 147. Lavatory attendant 295.90 300.40 305.50 

148. Messenger 295.90 300.40 305.50 
149. Watchperson 292.70 297.20 302.30 

336.80 341.20 346.30 150. Storeperson: 
(a) Storeperson-in-charge 

(i) Class A 323.70 328.20 333.20 
(ii) Class B 318.60 323.00 328.20 
(iii) Class C 313.10 317.50 322.70 

(b) Storeperson 
(i) Class A 307.80 312.10 317.20 
(ii) Class B 304.10 308.60 313.60 
(iii) Class C 301.00 305.50 310.70 

352.20 356.60 361.70 (c) Assistant Storeperson 298.70 303.20 308.20 

336.80 341.20 346.30 

342.40 346.70 351.90 

Office cleaner (female) (including 
allowance in lieu of long service leave) 
(a) Leading hands 

(i) Perth, 11.40 
(ii) Midland, 8.00 

56221-3 
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(6) Junior Workers and Junior Station Assistants shall 
be paid at the rate of the following percentage of the 
appropriate Award rate prescribed for Item 12 (c) (i). 

% Total 
Rate Per Week 
from 15/3/87 

Up to 16 years 38 118.80 
At 16 years 49 146.70 

17 years 57 166.90 
18 years 68 199.00 
19 years 77 225.40 
20 years 88 257.50 

Provided that a junior station assistant who has passed 
the full safeworicing and guard's examination shall be 
paid the following percentage in lieu of above. 

18 years 77 225.40 
19 years 88 257.50 
20 years 88 257.50 

(7) Apprentices: The weekly wage rate shall be a 
percentage of the tradesmen's rate as under:— 

% Total 
Rate Per Week 
from 15/3/87 

Five year term: 
First year 40 141.60 
Second year 48 169.90 
Third year 55 194.70 
Fourth year 75 265.50 
Fifth year 88 311.50 

Four year term: 
First year 42 148.70 
Second year 55 194.70 
Third year 75 265.50 
Fourth year 88 311.50 

3 'A year term 
First six months 42 148.70 
Next year 55 194.70 
Next following year 75 265.50 
Final year 88 311.50 

Three year term: 
First year 55 194.70 
Second year 75 265.50 
Third year 88 311.50 

(b) For the purposes of this part "tradesman's 
rate" means the rate of pay payable to an adult 
male fitter under the Engineering Trades 
(Government) Award Nos. 29, 30 and 31 of 
1961 and 3 of 1962 as amended. 

(8) Leading Hands: Rate Per Week 
(i) Class 3: When in charge of not less 

than three and not more than 10 
other workers, a leading hand shall 
be paid extra per week $14.40 

(ii) Class 2: When in charge of more 
than 10 and not more than 20 other 
workers a leading hand shall be paid 
extra per week $21.90 

(iii) Class 1: When in charge of more 
than 20 other workers a leading 
hand shall be paid extra per week $28.20 

(9) National Wage Decision: If during the currency of 
this award the Western Australian Industrial Relations 
Commission should make a General Order giving effect 
to a National Wage Decision the rates of pay for each 
designation herein shall be varied to the extent necessary 
to give effect to that order. 

(10) Minimum Wage: Notwithstanding the provisions 
of this award no adult worker (including apprentices), 21 
years of age or over, shall be paid less than $216.90 per 
week as their ordinary rate of pay in respect of the 
ordinary hours of work prescribed by this award, but the 
minimum rate of pay does not apply where the ordinary 
rate of pay (including any part thereof payable in 
addition to the award rate) is not less than $216.90. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual 
leave, sick leave, long service leave and any other leave 
prescribed by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a 
percentage, fraction or multiple of the ordinary rate of 
pay it shall be calculated upon the rate prescribed by this 
award for the classification in which the worker is 
employed. 

In this provision, "award" shall be read as "industrial 
agreement" where the case requires. 

(11) Tool Allowance: Metal Trade employees other 
than Patternmakers shall be paid a tool allowance in 
accordance with the following provisions: 

(a) Where the employer does not provide a 
tradesperson or an apprentice with the tools 
ordinarily required by that tradesperson or 
apprentice in the performance of work as a 
tradesperson or as an apprentice the employer 
shall pay a tool allowance of:— 

(i) $8.10 per week to such tradesperson, or 
(ii) in the case of an apprentice a percentage 

of $8.10 being the percentage which 
appears against the apprentice's year of 
apprenticeship in subclause (7) of this 
clause. 

for the purpose of such tradesperson or 
apprentice supplying and maintaining tools 
ordinarily required in the performance of work 
as a tradesperson or apprentice. 

(b) Any tool allowance paid pursuant to paragraph 
(a) of this subclause shall be included in, and 
form part of, the ordinary weekly wage 
prescribed in this clause. 

(c) The employer shall provide for the use of 
tradespersons or apprentices all necessary 
power tools, special purpose tools and 
precision measuring instruments. 

(d) A tradesperson or apprentice shall replace or 
pay for any tools supplied by the employer if 
lost through the worker's negligence. 

(12) Award Rate: 
(i) The rates prescribed in this clause for each 

classification of worker shall be the sum of the 
amount described as the Award Rate of Pay 
plus the amount of Service pay payable to each 
worker in accordance with the Railway Incre- 
mental Payment Scheme as amended from time 
to time provided that the Award Rate of pay 
shall be the rate of pay for each classification of 
worker as at 8 October 1983 and shall include 
any subsequent variation thereto. 

(ii) Where in this Award Rate of pay is referred to 
it shall mean the Award Rate described in 
subclause 12 (i) of this clause. 

45.—Deleted. 

Schedule A. 
Midland Workshops Disability. 

Group 1 Area 
Welding Engineer 
Test Room 
Sundries employed in Health Centre, 
Canteen, Time Office and Works Managers 
Centre 
Paint Shop 
Tarpaulin Shop 
Yard 
Diesel Engine Shop 
Pattern Shop 
Electrical Shop 
Tool Room 
Apprentice Schools 
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Rollingstock — Block One (excluding 
Boilermakers, Boilermakers Assistants and 
Rollingstock Washing Attendant — see 
Group 3, Rollingstock Lifter Section — see 
Group 2) 
Trimming Shop 
Machine Shop 
Track Equipment — General Engineering 
Section 
Track Equipment — Carpenters 
Track Equipment — Maintenance Fitters 
Electrical Shop — Traction Motors 
Salvage Yard 
Electric Overhead Cabin Controlled Cranes 
(All areas except the foundry) 
Stores — (All areas — Includes Supply 
Division Midland) 
Foreman's Office Assistants — (All areas) 

Group 2 Coppersmith Shop 
Blacksmith Shop 
Rollingstock — Lifter Section 
Wood Mill — Firewood Saw Incinerator 
Track Equipment — Blacksmiths 
Track Equipment — Heavy Vehicles 
Track Equipment Maintenance Plumbers 
Fitting Shop — Section 2 — Bogie Shop 
Fitting Shop — Section 3 — Loco Rebuild 
Fitting Shop — Section 6 — Auxiliary 
Fitting Shop — Section 7 — Manufacturing 
Boiler Shop (excluding boilermakers and 
boilermakers assistants) 
Test Tub 

Group 3 Diesel Shop when engaged in stripping 
medium and light engines in Diesel Shop 
Diesel Shop when engaged stripping loco 
engines in stripping pit 
Plating Shop 
Steam Cleaning (Electrical, Diesel, Track 
Equipment and Paint Shops) 
Fitting Shop — Section 1 — Stripping Pit 
Boilermakers and Boilermakers Assistants — 
Blocks One and Two, Fitting Shop and Track 
Equipment 
Rollingstock Washing Attendant — Block 1 
Fitting Shop — Section 4 — Off Schedule 
Repairs 
Patternmakers when working with Fibreglass 
and Plastic in Pattern Shop 
Fibreglass Shop 
Painters when spray painting in spray 
painting booth and shed 
Foundry (including the foundry overhead 
cabin control crane) 

Schedule B. 
Uniforms and Clothing. 

Battery Hands (S & CE) 
(a) 1 suit woollen overalls for use when required. 
(b) Brakevan Stowers — (Perth Parcels) — 

Winter — 1 cap. 1,3 piece suit per annum 
Summer — 2 pair trousers, 3 shirts (initial 
issue), thereafter 2 shirts, 1 tie per annum. 
1 belt (initially) replacement as required, but 
not more than one every 2 years. 

(c) Chainmen — 1 rainsuit every 2 years. 
(d) Conductors — 

1 uniform (1 coat 2 pair trousers) 
2 shirts per annum 1 bow tie as required 
1 belt (initially) replacement as required, but 
not more than 1 every 2 years 
1 raincoat or overcoat every 4 years. 

(e) Checkers — 1 cap and hat every 2 years. 
(f) Checkers working outside — 

1 rainsuit every 2 years 
Rubber boots as required. 

(g) Checkers — Weighbridge — 
1 rainsuit every 2 years. 

(h) Car and Wagon Builders on Battery Boxes — 
Acid resistant overalls as required. 

(i) Car and Wagon Examiners — 
2 pair overalls or 2 dungaree suits per annum 
1 rainsuit every 2 years 
1 bump cap as required 
1 felt hat per annum. 

(j) Electric Battery Hands and Assistants, and 
Acid Room Attendants — 
2 pair woollen overalls per annum 
Rubber boots as required. 

(k) Electric Battery Hands and Assistants, Train 
Lighting Section — 
2 pair woollen overalls per annum 
Rubber boots as required 
1 rainsuit every 2 years. 

0) Filter Plant Operator — 
Rubber boots as required. 

(m) Fuelmen (Diesels) — 
1 rainsuit every 2 years. 

(n) Guards (Suburban Pass, Mail and Express) — 
Winter — 1 cap, 1 3-piece suit per annum 
1 nylon raincoat or overcoat every 4 years 
Summer — 2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts 
1 tie per annum, 1 belt (initially) 
replacement as required but not more than 1 
every 2 years. 

(o) Guards (Mixed or Goods) — 
1 cap and waterproof cover; or 1 cap and 
waterproof cover and 1 hat every 2 years 
Winter — 1 3-piece suit. 
1 rainsuit every 3 years 
Summer — 2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts, 1 tie per annum, 1 belt 
(initially) replacement as required but not more 
than 1 every 2 years. 

(p) Gatekeepers — 
Winter — 2 piece uniform, 1 cap as required 
1 nylon raincoat 
Summer — 2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts, 1 tie per annum, 1 belt. 

(q) Trackmasters and Trackmen — Geraldton to 
the No. 2 Rabbit Proof Fence and all gangs 
west thereof, west of No. 2 Rabbit Proof Fence 
and south of Goomalling, and Salmon Gums 
and south thereof — 
1 long oilskin coat every 2 years 
1 pair leather leggings every 6 years 
1 sou-wester hat every 2 years 
Provided such need not be supplied to 
Temporary Trackmen with less than six months 
continuous service. 
All areas after completion of three months 
service — 
2 pair long trousers or 
1 pair long trousers and 1 pair shorts per annum 
2 long sleeved shirts per annum 
2 short sleeved shirts per annum 
1 belt every 2 years 
1 pair of boots per annum 
1 felt or 2 washable type hats (initial issue) then 
on request but not more than annually except in 
areas as described above where succeeding 
issues to be not more than every two years. 

(r) Interlocking Workers (S & CE Branch) — 
1 fain suit every 3 years. 

(s) Junior Station Assistants — 
Winter — 1 cap, 1 3-piece suit per annum 
Summer — 2 pair trousers 
3 shirts (initial issue) thereafter 2 shirts, 1 tie per 
annum 
1 belt (initially) replacement as required but not 
more than 1 every 2 years. 
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(t) Lavatory Attendant — (Traffic Branch 
Only) — 
Winter — 1 cap, 1 3-piece suit per annum 
Summer — 2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts, 1 tie per annum 
1 belt (initially) replacement as required but not 
more than 1 every 2 years. 

(u) Lifters passing out wagons — 
1 rainsuit every 2 years. 

(v) Lifters in Pits — 
1 bump cap as required. 

(w) Length Runners (all areas) — 
1 rainsuit every 2 years 
1 sou-wester hat every 2 years. 

(x) Length Runners (Walking) — 
1 sou-western hat every 2 years 
1 rainsuit every 2 years 
1 pair boots per annum. 

(y) Machine Operators — 
1 rainsuit every 2 years. 

(z) Motor Tractor Drivers — Lister Driver — 
2 pair overalls per annum. 

(aa) Motor Bus Drivers and Motor Bus 
Conductors — 
1 coat, 2 pair trousers, 2 shirts, 1 tie, 1 cap per 
annum 
1 belt (initially) replacement as required but not 
more than 1 every 2 years. 

(ab) Motor Car Drivers — employed on calling 
duties — 
1 dust coat with emblem on pocket, 1 cap per 
annum. 

(ac) Number Takers — 
Winter — 1 cap, 1 3-piece suit per annum 
1 rainsuit every 2 years 
Summer — 2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts, 1 tie per annum 
1 belt (initially) replacement as required but not 
more than 1 every 2 years. 

(ad) Oilers — 
1 rainsuit every 2 years. 

(ae) Porters (other than those engaged solely on 
goods work) — 
Winter — 1 cap, 1 3-piece suit per annum 
Summer — 2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts, 1 tie per annum 
1 belt (initially) replacement as required but not 
more than 1 every 2 years. 

(af) Porters employed as lampmen, Perth — 
Winter — 1 cap, 1 3-piece suit per annum 
Summer — 2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts, 1 tie per annum 
1 belt (initially) replacement as required but not 
more than 1 every 2 years. 

(ag) Porters employed as Point Cleaners (Perth, 
Kewdale, Forrestfield, North Fremantle) — 
2 pair overalls per annum 
1 rainsuit every 2 years 
1 felt hat and 1 cap every 2 years. 

(ah) Porters employed as Car Cleaners and Road 
Service Motor Bus Cleaners — 
2 pair overalls, 1 cap per annum and 1 felt hat 
every 2 years 
1 pair rubber boots as required. 

(ai) Porters (utilised as Motor Bus Drivers) — 
1 pair trousers, 2 shirts, 1 tie per annum 
1 jacket every 2 years 
1 belt (initially) replacement as required but not 
more than 1 every 2 years. 

(aj) Porters, Hall (CCE & Traffic) — 
1 uniform (2 trousers, 1 coat) per annum 
2 shirts, 1 tie per annum 
1 cap as required. 

(ak) Porters sheeting coal at Collie — 
2 pairs overalls per annum. 

(al) Porters temporary Perth Parcels — 
Up to 3 months — 1 blue bib type apron 
After 3 months — 
Winter — 1 cap, 1 3-piece suit per annum 
Summer — 2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts, 1 tie per annum 
1 belt (initially) replacement as required but not 
more than 1 every 2 years. 

(am)Porters engaged unloading vealers — 
1 dungaree suit per annum. 

(an) Porter Car Parking Attendant City Station — 
Winter — 1 cap, 1 3-piece suit per annum 
Summer — 2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts, 1 tie per annum 
1 belt (initially) replacement as required but not 
more than 1 every 2 years 
1 nylon coat every 4 years. 

(ao) Porter in Charge, East Perth Diesel Car 
Shed — 
Winter — 1 cap, 1 3-piece suit per annum 
1 rainsuit every 2 years 
Summer — 1 pair overalls. 

(ap) Rail Motor Driver — 
1 rainsuit every 2 years. 

(aq) Sheeters working outside Kewdale — Robb 
Jetty — 
1 rainsuit every 2 years 
2 pair overalls per annum. 

(ar) Septic tank attendants — 
2 pair overalls per annum. 

(as) Shunters, Head Shunters and Train 
Despatcher — 
1 felt hat per annum 
Winter — 1 battle jacket, 1 pair trousers 
1 rainsuit every 2 years 
Summer — 2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts per annum 
1 belt (initially) replacement as required but not 
more than 1 every 2 years. 

(at) Tractor Drivers and Assistants — 
1 rainsuit every 2 years. 

(au) Truck Drivers and Assistants engaged in 
handling sheets — 
2 pair overalls per annum 
1 rainsuit every 2 years 
1 pair rubber boots every 2 years. 

(av) Truck Drivers, Vehicle Pool Handling 
Batteries — 
Acid resistant overalls for use when required, 

(aw) Delete. 
(ax) Time Office Messenger — 

1 rainsuit every 2 years. 
(ay) Ticket Collectors — 

1 uniform (1 coat, 2 pair trousers) 2 shirts, 1 tie 
per annum. 1 cap, 1 belt (initially) replacement 
as required, but not more than 1 every 2 years. 

(az) Ticket Examiners on Trains — 
1 uniform (1 coat, 2 pair trousers) per annum 
2 shirts, 1 cap as required, 1 bow tie as required. 
1 belt (initially) replacement as required, but 
not more than 1 every 2 years 
1 raincoat or overcoat every 4 years. 

(ba) Ticket Issuer — 
1 uniform (1 coat, 2 pair trousers) per annum 
2 shirts, 2 ties per annum. 1 cap every 2 years 
1 belt (initially) replacement as required, but 
not more than 1 every 2 years. 
1 raincoat or overcoat every 4 years. 

(bb) Traffic Branch — Employees — when required 
occasionally to work outside during wet 
weather, shall be provided with a rainsuit as 
required. 
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(be) Watchmen — 
Winter — 1 2-piece suit per annum, 1 cap as 
required. 1 rainsuit every 2 years. 
Summer — 2 pair trousers, 3 shirts (initial issue) 
thereafter 2 shirts, 1 tie per annum 
1 belt (initially) replacement as required but not 
more than 1 every 2 years 
1 overcoat every 4 years. 

(bd) Workers on No. 1 Road Perth Car Sheds — 
To be supplied with rubber boots as required. 

(be) Workers hosing out stock trucks — 
3 pair overalls per annum 
1 rainsuit every 2 years 
Rubber boots to be provided for use of men so 
engaged. 

(bf) Technicians on trains — 
1 uniform coat 
2 pair trousers each year 
2 shirts, 1 bow tie 
1 belt each two years. 

(bg) Shunters and Head Shunters on standard gauge 
or dual gauge shunting — 
1 pair of gloves per annum. 

Respondent. 
Western Australian Government Railways Commission. 

AWARDS/AGREEMENTS — 
Variation of — 

CHILD CARE (SUBSIDISED CENTRES) AWARD 
No. A26 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Catherine McAuley Day Care Centre and Others. 
No. 138 of 1987. 

CHILD CARE (SUBSIDISED CENTRES) AWARD 
No. A26 of 1985. 

Child Care Workers Health and Welfare 

COMMISSIONER J.A. NEGUS. 
3rd day of September 1987. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the Child Care (Subsidised Centres) Award 
No. A26 of 1985 as varied, be further varied in 
accordance with the following Schedule and that 
such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after the 5th day of March 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 23.—Shift and Weekend Work: Delete para- 

graph (e) of subclause (1) of this clause and insert the 
following in lieu thereof: 

(1) (e) "Shift Employees" means only those 
employees working at Centres which are licensed by 
the Western Australian Department for Community 
Services to operate outside of the hours specified in 
subclause (1) of Clause 8.—Hours of Work of this 
award. 

CLEANERS AND CARETAKERS 
(METROPOLITAN MARKET TRUST) 

AGREEMENT No. 9 of 1967. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

The Metropolitan Markets. 
No. 518 of 1987. 

CLEANERS AND CARETAKERS 
(METROPOLITAN MARKET TRUST) 

AGREEMENT No. 9 of 1967. 
Cleaners and Caretakers Agricultural 

COMMISSIONER J.A. NEGUS. 
3rd day of September 1987. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Ms S. Miranda on behalf of the respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the Cleaners and Caretakers (Metropolitan 
Market Trust) Agreement No. 9 of 1967 as varied, 
be further varied in accordance with the following 
Schedule and that such variation shall have effect as 
from the beginning of the first pay period 
commencing on or after the 18th day of July 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 7.—Rates of Pay: Delete subclause (2) of 

this clause and insert the following in lieu: 
(2) In addition to the rates prescribed herein, an 

employee who in any week handles money shall be 
paid an allowance of $5.95 per week. 

2. Clause 8.—Overtime: Delete subclause (4) para- 
graphs (a) and (d) of this clause and insert the following 
in lieu: 

(4) (a) An employee required to work continuous 
overtime for more than 1 Vi hours shall be supplied 
with a meal by the emplyer or be paid $5.10 for a 
meal, and if, owing to the amount of overtime 
worked, a second or subsequent meal is required he 
shall be supplied with each such meal by the 
employer or be paid $2.98 for each meal so required. 

(4) (d) An employee required to work con- 
tinuously from 12 midnight to 6.30 a.m. and 
ordered back to work at 8.00 a.m. the same day shall 
be paid $5.10 for breakfast. 
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CLERKS (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD 

No. 38 of 1947. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — Award Variation. 

Federated Clerks' Union of Australia 
Industrial Union of Workers' WA Branch 

and 
Boans Limited and Others. 

No. 351 of 1987. 

CLERKS (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD No. 38 of 1947. 

Clerical Wholesale and Retail 

COMMISSIONER O.K. SALMON. 
27th day of August 1987. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the appli- 
cant and Mr D.M. Jones on behalf of the respondent 
(and by consent) the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Clerks (Wholesale and Retail Establish- 
ments), Award No. 38 of 1947 as amended, be 
further amended and consolidated in accordance 
with the following Schedule with effect from the 
beginning of the first pay period commencing on or 
after 27 August 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 9.—Meal Allowance: Delete this clause and 

insert in lieu the following:— 
In addition to the overtime prescribed in Clause 

8.—Overtime a meal allowance of $5.00 shall be 
paid to each worker in the following circumstances: 

(1) If the worker is required to continue working 
after 6.00 p.m. on any day of the week from 
Monday to Friday inclusive, or after 1.00 p.m. on a 
Saturday. 

(2) If the worker is required to work until after 
1.00 p.m. on a Sunday or any holiday, prescribed 
under this award. 

(3) Notwithstanding the provisions of subclause 
(1) above where in any establishment ordinary hours 
of duty are completed at 6.00 p.m. daily meal 
allowances shall not be payable unless a worker is 
required to work beyond 7.00 p.m. 

(4) Provided that in lieu of the payment 
prescribed by this clause an employer may supply 
the worker with a suitable meal. 

ENGINE DRIVERS COUNTRY POWER STATION 
(STATE ENERGY COMMISSION) AWARD 

No. 19 of 1975. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 584 of 1987. 

Between the Construction, Mining and Energy Workers' 
Union of Australia — Western Australian Branch, 
Applicant and the State Energy Commission of 
Western Australia, Respondent. 

Order. 
HAVING heard Miss B. Love on behalf of the 
Construction, Mining and Energy Workers' Union of 
Australia — Western Australian Branch and Mr M. 

Hurley on behalf of the State Energy Commission of 
Western Australia, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Engine Drivers' Country Power Station 
(State Energy Commission) Award No. 19 of 1975 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the date hereof. 

Dated at Perth this 5th day of August 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 16.—Shift Work: Delete this clause and 

insert in lieu: 
16.—Shift Work. 

(1) (a) Shift work means work which is carried 
out during a time set out in a roster which provides 
for two or more shifts on a day and which requires 
employees to rotate or alternate in the working of 
such shifts. 

(b) Rostered shift means a shift of which a worker 
concerned has had at least 48 hours notice. Provided 
this shall not apply to a change of shift on less than 
48 hours notice due to arrangement between the 
workers themselves. 

(c) Day shift means any shift started at or after 
6.(X) a.m. and finishing at or before 4.00 p.m. 

(d) Afternoon shift means any shift finishing 
after 4.00 p.m. and at or before 12 midnight. 

(e) Night shift means any shift finishing after 12 
midnight and at or before 8.00 a.m. 

(2) In addition to the ordinary rate, a shift worker 
(other than a casual shift worker) shall be paid the 
following shift allowances: 

(a) for any afternoon shift worked on a week 
day, 1814 per cent of the ordinary rate; 

(b) for any night shift the major part worked 
on a week day, 22'A per cent of the 
ordinary rate; 

(c) for any day shift worked on a week day, 
commencing between 5.00 a.m. and 7.00 
a.m., five per cent of the ordinary rate; 

(d) for any shift the major part worked on a 
Saturday, 50 per cent of the ordinary rate; 

(e) for any shift the major part worked on a 
Sunday, 100 per cent of the ordinary rate; 

(f) for any shift the major part worked on a 
public holiday, the shift worker shall be 
paid in accordance with paragraph 13 (2) 
(b). 

(3) Casual Shift Workers — 
(a) The employer may if desired, place day 

workers on shift work but before doing so, 
shall give notice to the union. Wherever 
possible at least one month's notice shall 
be given. 

(b) When shift work is required to be worked 
by day workers the loading on the ordinary 
rates of pay for such shift work shall be 25 
per cent for afternoon and night shifts. 

(c) Where a day worker is temporarily trans- 
ferred on to afternoon or night shift and is 
not given seven days' notice of the 
intended transfer, the worker shall be paid 
at overtime rates for the time worked on 
afternoon or night shift from the time 
he/she commenced afternoon or night 
shift until 12 midnight on the following 
Saturday. Thereafter the worker shall be 
paid at ordinary shift rates. 



(1987) 67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 1593 

2. Clause 19.—Definitions: Delete this clause and 
insert in lieu: 

19.—Definitions. 
(1) "Charge Engine Driver" means a worker 

employed at the Redbank Power Station who shall 
be responsible for the starting and stopping of diesel 
generating units with an output capacity of not less 
than 5.6MW and who performs all duties annexed 
to their safe operation. 

Duties shall include the logging of the electrical 
output of the respective generating units and feeders 
and when necessary, will be required to direct 
workers who are required to perform the duties of 
attending to waste heat boilers, fuelling plant and 
equipment, water treatment plant and those 
workers employed as Greasers and Cleaners. 

The Charge Engine Driver shall be responsible for 
reporting direct to the Power Station Foreman any 
faults or defects which may occur to the generating 
plant, fuel handling equipment or the sudden loss of 
system load during his/her shift. 

(2) ' 'Engine Driver'' means a worker employed at 
the Commission's various diesel power stations who 
shall be responsible for starting and stopping 
generating units with an output capacity of not less 
than 600 kW and who performs all duties annexed to 
their safe operation. 

Duties shall include the logging of electrical and 
mechanical performance of the respective units and 
feeder circuits. The Engine Driver shall be 
responsiable for reporting direct to the Power 
Station Foreman any faults or defects which may 
occur to the generating plant, fuel handling 
equipment or sudden loss of system load during 
his/her shift. 

(3) "Boiler and Fuelling Attendant" means a 
worker employed at the Redbank Power Station 
who operates the waste heat boilers fitted to the 
12MW diesel generating units and other associated 
ancillary equipment and shall be responsible for 
maintaining the correct temperature of heavy fuel 
oil and all duties involved with the transfer of fuel 
oil to the daily service tanks. 

Duties shall also include taking log readings of the 
performance of the engine which supplies heat to the 
respective boilers. Such readings shall be taken at 
the engine console when necessary. 

(4) "Fuel Treatment Attendant" means a worker 
employed at the Redbank Power Station who 
attends to the operation of the heavy fuel oil 
treatment equipment installed in the station. Duties 
shall include cleaning filters, centrifuges and other 
associated ancillary equipment and cleaning the fuel 
treatment plant building. 

(5) "Water Treatment Plant Attendant" means a 
worker employed at the Redbank Power Station 
who attends to the operation of the water treatment 
plant for the use of supplying makeup boiler water 
and engine jacket water. Duties shaU also include 
the elementary testing of the output of the water 
treatment plant and adding chemicals as directed by 
the Power Station Foreman. He/she shall also assist 
the Fuel Treatment Attendant with his/her duties. 

(6) "Greaser" means a worker who performs any 
work pertaining to: 

(a) Cleaning and operating lubricating oil 
centrifuges associated with diesel 
generating units. 

(b) Cleaning and operating lubricating oil 
filters. 

(c) Maintaining the correct lubricating oil 
levels in engine sumps, cam boxes and 
pedestal bearings and any other items 
attached to the alternators or engines 
which require lubrication. 

(d) Lubricating (greasing) and oiling those 
parts of the engines or their ancillary 
equipment as directed. 

(e) Cleaning generating plant and equipment 
as directed or allocated and assisting the 
Engine Drivers with their respective duties 
as required. 

(7) "Cleaner" means a worker who performs all 
work associated with cleaning buildings, equipment 
and surrounds within the Power Station perimeter. 

The Cleaner shall also be responsible for ensuring 
that the Power Station entrance gates are locked and 
kept locked during afternoon and night shifts. 

3. Clause 24.—Wages: Delete this clause and insert in 
lieu: 

24.—Wages. 
An employer on whom this award is binding shall 

not increase the rate of wage payable to an employee 
on 24 December 1983, or otherwise vary the 
conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs except to the extent that any 
such increase has been authorised by the Commis- 
sion, after that date. 

A worker shall be paid the rate per week, and in 
addition the special payment, for "ilVi hours' work, 
assigned to his/her class of work. 

Rate 
Classification Per Week 
Charge Engine Driver 347.20 
Engine Driver in Station with an 
output of: 
(a) 11 megawatts or less 320.20 
(b) more than 11 megawatts but 

not more than 20 megawatts 327.00 
(c) more than 20 megawatts 333.70 
Boiler and Fuelling Attendant 313.50 
Fuel Treatment Attendant 301.70 
Water Treatment Plant Attendant 301.70 
Greaser (Redbank) 301.70 
Greaser (Other) 296.60 
Cleaner 292.40 

ENGINEERING TRADES (GOVERNMENT) 
AWARD Nos. 29, 30 and 31 of 1961 and 3 of 1962. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 440 of 1987. 
Between Hon Minister for Works and Others, Applicants 

and Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch and Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth, Respondents. 

Order. 
HAVING heard Mr J. Ross on behalf of the applicants 
and Dr J. Crouch on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Engineering Trades (Government) 
Award 1967 Award Nos. 29,30 and 31 of 1961 and 3 
of 1962 be varied in accordance with the following 
schedule and that such variation shall have effect on 
and from the date hereof. 

Dated at Perth this 17th day of August 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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Schedule. 
Clause 12.—Hours of Duty: Delete subclause (1) (b) 

(ii) and replace with subclause: 
(1) (b) (i) By Agreement between the parties, the 

ordinary working hours shall be 76 worked 
over nine days per fortnight exclusive of 
Saturdays and Sundays between the hours 
of 7.00 a.m. and 6.00 p.m. with the tenth 
day to be taken as unpaid rostered day off. 
By agreement between the unions and the 
employer, the daily hours of work of equal 
duration for the nine working days or 
alternatively may vary to suit the require- 
ments of the employer. 

FAMILY DAY CARE CO-ORDINATORS 
AND ASSISTANTS AWARD 

No. A16 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 545 of 1987. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Communicare and 
Others, Respondents. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the Family Day Care Co-ordinators' and 
Assistants' Award No. A16 of 1985 as varied, be 
further varied in accordance with the following 
schedule and that such variation shall have effect as 
from the beginning of the first pay period 
commencing on or after the date herein. 

Dated at Perth this 6th day of August 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 18.—District Allowance: 
1. Delete subclause (6) and insert the following in lieu: 

(6) The rates of allowance prescribed herein shall 
be adjusted every 12 months in accordance with 
variations in the Consumer Price Index for Perth for 
the period ending 31 December each year. The 
adjustment to the rates shall be effective from the 
beginning of the first pay period to commence on or 
after the 1st day of January in each year. 

2. Immediately after subclause (11) add the following 
subclause (12): 

(12) Part-time employees employed for less than a 
full week shall receive that proportion of the district 
allowance as equates with the proportion that their 
wage for ordinary hours that week bears to 37.5 
hours. 

FURNITURE TRADES INDUSTRY AWARD 
No. A6 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

United Furniture Trades Industrial Union 
of Workers, WA 

and 
Allwood Furniture Industries and Others. 

No. 675 of 1987. 

FURNITURE TRADES INDUSTRY AWARD 
No. A6 of 1984. 

Cabinet Makers Furniture Industry 

COMMISSIONER O.K. SALMON. 
17th day of August 1987. 

Order. 
HAVING heard Mr T.P. Daly on behalf of the applicant 
and Mr S.J. Kenner on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the Furniture Trades Industry Award No. 
A6 of 1984 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 17th day of 
August 1987. 

Dated at Perth this 17th day of August 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 14.—Overtime: delete subclause (7) and 

insert in lieu the following:— 
(7) (a) When overtime is necessary it shall, 

wherever reasonably practicable, be so arranged 
that workers have at least 10 consecutive hours off 
duty between the work of successive days. 

(b) A worker (other than a casual worker) who 
works so much overtime between the termination of 
his ordinary work on one day and the commence- 
ment of his ordinary work on the next day that he 
has not at least 10 consecutive hours off duty 
between those times shall, subject to this paragraph, 
be released after completion of such overtime until 
he has had 10 consecutive hours off duty without 
loss of pay for ordinary working time occurring 
during such absence. 

(c) If, on the instructions of his employer, such a 
worker resumes or continues work without having 
had such 10 consecutive hours off duty, he shall be 
paid at double rates until he is released from duty for 
such period and he shall then be entitled to be absent 
until he has had 10 consecutive hours off duty 
without loss of pay for ordinary working time 
occurring during such absence. 

(d) Where a worker (other than a casual worker 
or a worker engaged on continuous shift work) is 
called into work on a Sunday or public holiday 
preceding an ordinary working day, he shall, 
wherever reasonably practicable, be given 10 
consecutive hours off duty before his usual starting 
time on the next day. If this is not practicable, then 
the provisions of subparagraphs (b) and (c) of this 
paragraph shall apply mutatis mutandis. 
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Provided that overtime worked as a result of a 
recall shall not be regarded as overtime for the 
purpose of this subclause when the actual time 
worked is less than three hours on such recall or on 
each of such recalls. 

(e) The provisions of this subclause shall apply in 
the case of shift workers who rotate from one shift 
to another, as if eight hours were substituted for 10 
hours when overtime is worked — 

(i) for the purpose of changing shift rosters; 
or 

(ii) where a shift worker does not report for 
duty; or 

(iii) where a shift is worked by arrangement 
between the workers themselves. 

2. Clause 33.—Definitions: delete subclause (16) 
"Upholstery Machinist" and insert in lieu the following, 
and insert new subclause (18) immediately following 
subclause (17):— 

(16) "Upholstery Machinist" shall mean an 
employee usually employed on the machining of any 
fabrics used in upholstery. 

(18) "Computer Programmer" shall mean a 
wood machining employee, employed to develop 
programmes for use in computerised machines. 
Such programming shall include basic programming 
as well as drawing, construction of jigs and tape 
preparation, but shall not include a person solely 
employed operating any computerised machine. 

3. Clause 42.—Special Rates and Conditions: 
immediately following subclause (3) add new subclause 
(4):- 

(4) An employee required to perform the duties of 
a computer programmer shall be paid an allowance 
of $7.50 per day. 

THE GATE, FENCE AND FRAMES 
MANUFACTURING AWARD 

No. 24 of 1971. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, 

Western Australian Branch 
and 

Cyclone KM Products and Others. 
No. 587 (1) of 1987. 

GATE, FENCE AND FRAMES MANUFACTURING 
AWARD No. 24 of 1971. 

Metalworkers Manufacturing 

COMMISSIONER O.K. SALMON. 
20th day of August 1987. 

Order. 
HAVING heard Dr J. Crouch on behalf of the applicant 
and Mr S.D. Bibby on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Gate, Fence and Frames Manufacturing 
Award No. 24 of 1971 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the date hereof. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 19.—Fares and Travelling Time: Delete sub- 

clause (2) of this clause and insert in lieu the following:— 
(2) A worker, to whom subclause (1) of this clause 

does not apply and who is engaged on construction 
work or regular repair service and/or maintenace 
work, shall be paid an allowance in accordance with 
the provisions of this subclause to compensate for 
excess fares and travelling time from the worker's 
home to his place of work and return — 

(a) On places within a radius of 50 kilometres 
from the General Post Office, Perth — 
$7.60 per day. 

(b) For each additional kilometre to a radius 
of 60 kilometres from the General Post 
Office, Perth — 39 cents per kilometre. 

(c) Subject to the provisions of paragraph (d), 
work performed at places beyond a 60 
kilometre radius from the General Post 
Office, Perth shall be deemed to be distant 
work unless the employer and the workers, 
with the consent of the Union, agree in any 
particular case that the travelling 
allowance for such work shall be paid 
under this clause, in which case an 
additional allowance of 39 cents per 
kilometre shall be paid for each kilometre 
in excess of 60 kilometres. 

(d) In respect to work carried out from an 
employer's depot situated outside a radius 
of 60 kilometres from the General Post 
Office, Perth, the main Post Office in the 
town in which such depot is situated shall 
be the centre for the purpose of calculating 
the allowance to be paid. 

(e) Where transport to and from the job is 
provided by the employer from and to his 
depot, or such other place more 
convenient to the worker mutually agreed 
upon between the employer and the 
worker, half the above rates shall be paid: 
provided that the conveyance used for 
such transport is equipped with suitable 
seating and weatherproof covering. 

2. Clause 20.—Distant Work: Delete subclauses (6) 
and (7) of this clause and insert in lieu the following:— 

(6) A worker to whom the provisions of subclause 
(1) of this clause apply shall be paid an allowance of 
$15.30 for any week-end he returns to his home 
from the job, but only if — 

(a) he advises the employer or his agent of his 
intention not later than the Tuesday 
immediately preceding the week-end in 
which he so returns; 

(b) he is not required for work during that 
week-end; 

(c) he returns to the job on the first working 
day following the week-end; and 

(d) the employer does not provide, or offer to 
provide, suitable transport. 

(7) Where a worker, supplied with board and 
lodging by his employer, is required to live more 
than 800 metres from the job he shall be provided 
with suitable transport to and from that job or be 
paid an allowance of $6.75 per day, provided that 
where the time actually spent in travelling either to 
or from the job exceeds 20 minutes, that excess 
travelling time shall be paid for at ordinary rates, 
whether or not suitable transport is supplied by the 
employer. 
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3. First Schedule — Wages: Delete subclause (1) and 
insert in lieu the following:— 

The minimum rate of wage payable to workers 
covered by this award shall be as follows:— 

Rate 
Per Week 

$ 
(1) Adult Workers: 

Machinist (Wire) "A"   264.90 
Machinist (Wire) "B" 253.40 
Machinist (Wire) Assistant  247.60 
Framer "A"  264.90 
Framer "B"  244.00 
Process Worker  244.00 
Wirer  244.00 
Welder "A"  287.40 
Welder "B"  249.20 
Welder "C"  245.50 
Painter of Iron Work  252.20 
Erector   249.20 
Erector's Assistant  244.00 
Tool and Material Storeman  255.60 
Tradesman  287.40 

MEAT INDUSTRY (NORTH WEST ABATTOIRS) 
AWARD No. 18 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — application to vary award. 

West Australian Branch, Australasian Meat Industry 
Employees' Union, Industrial Union of Workers, Perth 

and 
Derby Meat Processing Company Limited. 

No. 653 of 1987. 

MEAT INDUSTRY (NORTH WEST ABATTOIRS) 
AWARD No. 18 of 1981. 

Meat Workers Meat Industry 

COMMISSIONER J.F. GREGOR. 
13th day of July 1987. 

Order. 
HAVING heard Ms J. Boots on behalf of the Applicant 
and Mr R. Heaperman on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 1195 of 1986, dated 24 April 1987, have 
been complied with, and by consent, hereby orders — 

That the Meat Industry (North West Abattoirs) 
Award No. 18 of 1981 as amended, be further 
amended in accordance with the following Schedule 
with effect from the first pay period commencing on 
or after the date hereof. 

(Sgd.) J.F. GREGOR, 
IL.S.l Commissioner. 

Schedule. 
1. To be inserted after Clause 24.—Hours: 

24A.—38-Hour Week. 
(1) Employees will continue to work 40 hours in 

any one week. 
(2) The 38-hour week will be implemented by an 

accrual of two hours per week to be paid to 
employees at the conclusion of each season. 

(3) For the purposes of accruing paid time, 
service includes: 

(a) public holidays 
(b) standowns 

but does not include: 
(a) sick leave 
(b) authorised absences 
(c) workers' compensation 
(d) unauthorised absences 

(4) Where an employee is absent for any reason 
other than a public holiday or standdown during a 
working week including any guaranteed Saturday 
the employee will not accrue two hours. 

(5) The ordinary commencement time for 
employees working at the following areas: 

(a) head ring 
(b) offal 
(c) boning room scale 
(d) chillers 
(e) carton room 
(f) classifying in sticking pen area 

will be 5.30 a.m. 
(6) Employees will continue to process the kill 

until normal finish time where: 
(a) The slaughterman's delegate has been 

advised of the number of bodies to be pro- 
cessed for the day by 6.30 a.m. on that 
day. 

(b) The Company can provide continuity of 
kill without a break in the slaughter 
process. 

(7) Employees will continue to process the kill up 
to a maximum of 15 bodies after the normal finish 
time for a day's sticking where this is agreed between 
the slaughterman's delegate and the company 
nominee. 

(8) The maximum of 15 bodies may be increased 
by agreement between the slaughterman's delegate 
and the company nominee. 

(9) The company will undertake to ensure that 
hygiene operations at the end of the day will not 
interrupt the flow of the chain where the kill is 
processed after the normal finish time for a day's 
sticking. 

(10) The provisions of subclauses (l)-(9) 
(inclusive) do not apply to casual employees. 

(11) The divisor for casuals for the calculation of 
wages is 38. 

(12) The provisions of this clause are operative 
from the 4th day of May 1987. 

2. Clause 28.—General Conditions: Re-number 
existing subclause (11) as (11) (a) and insert new 
subclause (11) (b): 

(b) The employer may elect to pay employees by 
means of credit transfer to a bank, building society 
or credit union account in the name of the 
employee. The day that the credit transfer is credited 
to the employee's account will be deemed to be the 
date of payment. 

Payment to employees by credit transfer will not 
apply to the first wage payment at the commence- 
ment of the season. 

Where the employer elects to pay employees by 
way of electronic bank transfer the employer will 
request each employee to provide details of a bank 
account, building society or credit union number for 
that purpose. 

3. Clause 30.—Breakdowns: Re-number existing 
subclause as subclause (1) and insert new subclause (2): 

(2) If a breakdown or cessation of work occurs 
within 30 minutes of a meal break or smoko the 
employer may direct employees to take that meal 
break or smoko. 
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MINERAL SANDS MINING AND PROCESSING 
INDUSTRY AWARD 

No. 38 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — application to vary award. 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers 

and 
Westralian Sands Limited and Others. 

No. 17 of 1987. 

MINERAL SANDS MINING AND PROCESSING 
INDUSTRY AWARD 1981. 

Operators Mining-Mineral Sands 

COMMISSIONER J.F. GREGOR. 
3rd day of September 1987. 

Order. 
HAVING heard Mr P. McBride on behalf of the Appli- 
cant and Mr G.D. McKenzie on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 1195 of 1986, dated 24 April 
1987, have been complied with, and by consent, hereby 
orders — 

That the Mineral Sands Mining and Processing 
Industry Award 1981 Award No. 38 of 1981 as 
amended, be further amended in accordance with 
the following Schedule with effect from the first pay 
period commencing on or after 3 September 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 27.—Wages: Insert the following new 

classifications: 
Control Room Operator Synthetic 

Rutile Plant 310.00 
Quality Control Operator 310.00 
Technical Assistant 310.00 
Linatex Operator 310.00 
Dredge Operator  285.50 
Section Operator Synthetic Rutile 

Plant  279.50 
2. Clause 27.—Wages: Delete classification and wage 

rate: 
Ilmenite Upgrading Plant Section 

Operator  279.50 
3. Clause 33.—Definitions: Insert new definitions: 

(8) "Technical Assistant" means — 
(a) An employee who is engaged in laboratory 

based physical and analytical testing tasks 
and has sufficient technical knowledge, 
skill and experience to perform all routine 
physical, chemical and instrumental 
analyses with only limited supervision. In 
addition, the employee shall satisfy the 
following conditions: 

(i) hold a certificate in Laboratory 
practices or recognised equivalent 
or; 

(ii) held the position of Laboratory 
Assistant Grade II for at least six 
months prior to training for the 
Laboratory Assistant Grade I 
position; 

(iii) has been classified as Laboratory 
Assistant Grade I by the employer 
after having gained appropriate 
industry experience which enables 

the required duties to be under- 
taken, including performing the 
technical tasks required of a 
Laboratory Assistant Grade I, for a 
minimum continuous period of six 
months; 

(iv) is appointed as such. 
Typical Duties: The duties of positions at this 

level shall consist of the following type: 
(i) carry out chemical analysis by colour- 

metric titration and potentiometric 
titration; 

(ii) prepare arid standardise solutions and 
reagents used in the laboratory; 

(iii) perform all standard instrumental 
methods of analysis in the laboratory 
including XRF, AAS, UV/VIS 
spectrometer; 

(iv) perform routine calibration checks on 
laboratory instrumentation; 

(v) other duties within the laboratory con- 
taining a limited interpretive component. 

(9) "Control Room Operator Synthetic Rutile 
(SR) Plant" means — 

(a) An employee who has had adequate 
experience in operation of all areas in the 
SR plant and operation of instrumentation 
and computing facilities as exist at the site. 
It is expected personnel selected for this 
position would have performed a high 
standard of work as an SR plant—Section 
Operator for at least six months and 
undertaken further training for this 
position. 

(b) Is appointed as such. 
Typical Duties: The duties of personnel at this 

level shall consist of the following aspects: 
(i) Maintain co-ordination of plant 

operations through information supplied 
by other operators, instrumentation and 
computing facilities as installed on site. 

(ii) Change control parameters or plant equip- 
ment status per set procedures or under 
direction of a staff Shift Foreman. 

(iii) Maintain operational records and notify 
the Shift Foreman of unusual plant 
conditions. 

(iv) Sample the precess and conduct some 
fundamental assessments of process 
efficiency. 

(v) Assist in training new employees and 
Section Operators as Control Room 
Operators. 

(10) "Section Operator SR Plant" (replaces 
Ilmenite Upgrading Plant Section Operator) 
means — 

(a) An employee without a pre-requisite of 
prior plant experience who is trained to 
operate at least one section of the SR plant 
including specific procedural or directed 
tasks in the relevant section, maintenance 
records, sample collections and 
housekeeping. 

(b) Is appointed as such. 
(11) "Quality Control Officer" means — A 

Grade I Operator in the Nargulu Dry Mill who is 
competent in the operations of at least the Rutile 
and Zircon sections, who monitors product quality 
on an hourly basis by the collection, preparation 
and determination of samples and performs other 
duties of a similar nature and is competent to 
assume shift responsibility in the absence of the 
Supervisor and is competent in the execution of 
emergency procedures. 
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MISCELLANEOUS WORKERS (SLOW 
LEARNING CHILDREN'S GROUP) AWARD 

No. A20 of 1980. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — variation to award. 

Slow Learning Children's Group WA (Inc) 
and 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 

WA Branch. 
No. 211 of 1987. 

MISCELLANEOUS WORKERS (SLOW LEARNING 
CHILDREN'S GROUP) AWARD 

No. 20 of 1980. 
Child Care Health and 
Workers Welfare Services 

COMMISSIONER J.A. NEGUS. 
20th day of August 1987. 

Order. 
HAVING heard Mr G. Edwards on behalf of the appli- 
cant and Ms S. Jackson on behalf of the respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Miscellaneous Workers (Slow Learning 
Children's Group) Award No. 20 of 1980 as varied, 
consolidated and varied, be further varied in accor- 
dance with the following Schedule and that such 
variation shall have effect as from the beginning of 
the first pay period commencing on or after the date 
herein. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 6.—Hours: Delete subclause 7 of this clause 

and insert the following in lieu: 
(7) (a) The ordinary working hours of a person 

employed at an Activity School shall be 32.5 hours 
per week. 

(b) The ordinary working hours of a person 
employed at a Training Centre shaU be 35 hours per 
week. 

Provided that such employees referred to in this 
subclause shall be excluded from all arrangements 
made in respect to the introduction of the 38-hour 
week. 

NURSES (HOME OF PEACE) AWARD 
No. 28 of 1963. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

No. 734 of 1987. 

Between the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Applicant and 
Homes of Peace Inc, Respondent. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
applicant and Mrs P.E. Bentley on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders: 

That the Nurses' (Home of Peace) Award No. 28 
of 1963 as varied, consolidated and varied be further 
varied in accordance with the following schedule 

and that such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after the 1st day of July 1987. 

Dated at Perth this 6th day of August 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.I Commissioner. 

Schedule. 
1. Clause 21.—Salaries: Delete only subclause (2) of 

this clause and insert in lieu: 
(2) Registered General Nurse: Per Week 

1st year of experience $372.20 
2nd year of experience $384.70 
3rd year of experience $401.50 
4th year of experience $419.00 
5th year of experience $432.40 
Thereafter $447.90 

Provided that a nurse who is in charge of a ward, 
department or floor during the off duty period of a 
charge nurse, in addition to the appropriate weekly 
wage prescribed for the classification of "Registered 
General Nurse'' shall be paid at the rate of $9.80 per 
week. For the purpose of this proviso, "off duty 
period" shall mean the period of time between the 
termination of duty on one shift and the 
commencement of duty on the next succeeding shift. 
It shall not include time off on account of meal 
breaks or rest periods. 

2. Clause 25.—Special Allowances: Delete subclauses 
(1) and (2) only of this clause and insert in lieu: 

(1) A nurse holding a post graduate diploma 
obtained from a recognised College of Nursing, 
University or College of Advanced Education and 
required in her employment: 

Per Week 
(a) Six months study $17.60 
(b) 12 months study $29.40 

(2) A nurse holding a post basic certificate 
endorsed by the Nurses' Board of Western Australia 
and required in her employment: 

Per Week 
(a) Six months study $ 9.80 
(b) 12 months study $13.70 

NURSES (MOTHERCRAFT HOME AND 
TRAINING CENTRE) AWARD 

No. 15 of 1965. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

No. 735 of 1987. 

Between the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Applicant and 
Ngal-a Mothercraft Centre, Respondent. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
applicant and Mrs P.E. Bentley on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders: 

That the Nurses' (Mothercraft Home and 
Training Centre) Award No. 15 of 1965 as varied, 
consolidated and varied be further varied in 
accordance with the following schedule and that 
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such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after the 1st day of July 1987. 

Dated at Perth this 6th day of August 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.I Commissioner. 

Schedule. 
1. Clause 22.—Wages: Delete item (c), subclause (2) 

of this clause only, and insert in lieu thereof the 
following: 

(c) Registered General Nurse: Per Week 
1st year of experience $372.20 
2nd year of experience $384.70 
3rd year of experience $401.50 
4th year of experience $419.00 
5 th year of experience $432.40 
Thereafter $447.90 

2. Clause 23.—Special Allowances: Delete this clause 
and insert in lieu the following thereof: 

23.—Special Allowances. 
In addition to the wages prescribed in this award 

special allowances as set out in this clause shall be 
paid to: 

(1) A nurse holding a post graduate diploma 
obtained from a recognised College of Nursing, 
University or College of Advanced Education and 
required in her employment: 

Per Week 
(a) Six months study $17.60 
(b) 12 months study $29.40 

(2) A nurse holding a post basic certificate 
endorsed by the Nurses' Board of Western Australia 
and required in her employment: 

Per Week 
(a) Six months study $ 9.80 
(b) 12 months study $13.70 

Schedule. 
1. Clause 29.—Wages: Delete subclause (3) only of 

this clause and insert in lieu: 
(3) Registered General Nurse — 

Years of experience: 
1st year $372.20 
2nd year $384.70 
3rd year $401.50 
4th year $419.00 
5th year $432.40 
6th year $447.90 

Provided that a nurse who is in charge of a ward, 
department or floor during the off duty period of a 
charge nurse, in addition to the appropriate weekly 
wage prescribed for the classification of' 'Registered 
General Nurse'' shall be paid at the rate of $9.80 per 
week. For the purpose of this provision "off duty 
period" shall mean the period of time between the 
termination of duty on one shift and commence- 
ment of duty on the next succeding shift, it shall not 
include time off on account of meal breaks or rest 
period. 

2. Clause 21.—Special Allowances: Delete subclauses 
(1) and (2) and insert in lieu: 

21 .—Special Allowances. 
(1) A nurse holding a post graduate diploma 

obtained from a recognised College of Nursing, 
University or College of Advanced Education and 
required in her employment: 

(a) sbc months'study $17.60 
(b) 12 months'study $29.40 

(2) A nurse holding a post basic certificate 
endorsed by the Nurses' Board of Western Australia 
and required in her employment: 

(a) six months'study $ 9.80 
(b) 12months'study $13.70 

NURSES (PRIVATE HOSPITALS) AWARD 
No. 1 of 1966. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 736 of 1987. 

Between the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Applicant and 
Alfred Carson Hospital and Others, Respondents. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
applicant and Mrs P.E. Bentley on behalf of the respon- 
dents, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders: 

That the Nurses' (Private Hospitals) Award No. 1 
of 1966 as varied, consolidated and varied be further 
varied in accordance with the following schedule 
and that such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after the 1st day of July 1987. 

Dated at Perth this 6th day of August 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

NURSES (RED CROSS BLOOD 
TRANSFUSION SERVICE) AWARD 

No. 16 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

No. 732 of 1987. 

Between the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Applicant and 
Red Cross Blood Transfusion Service, WA 
Division, Respondent. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
applicant and Mrs P.E. Bentley on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders: 

That the Nurses' (Red Cross Blood Transfusion 
Service) Award No. 16 of 1979 as varied, 
consolidated and varied be further varied in 
accordance with the following schedule and that 
such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after the 1st day of July 1987. 

Dated at Perth this 6th day of August 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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Schedule. 
Clause 19.—Wages: Delete subclauses (2) and (5) of 

this clause and insert in lieu: 
(2) Registered General Nurse: Per Week 

1st year of experience $372.20 
2nd year of experience $384.70 
3rd year of experience $401.50 
4th year of experience $419.00 
5th year of experience $432.40 
6th year and thereafter $447.90 

(5) A registered general nurse who is required by 
the employer to perform clinical instruction of 
nurses shall be paid an allowance per week equal to 
the difference between the 6th year rate set out in (2) 
hereof and the 1st year rate set out in (3) hereof. 

OIL BUNKERING BP (FREMANTLE) LIMITED 
AWARD No. 20 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, 

Western Australian Branch 
and 

BP (Fremantle) Limited. 
No. 654(1) of 1987. 

COMMISSIONER S.A. KENNEDY. 
3rd day of August 1987. 

Order. 
HAVING heard Dr J. Crouch on behalf of the Applicant 
and Mr A. Brown on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 1195 of 1986, dated 24 April 1987, have 
been complied with, and by consent, hereby orders — 

That the Oil Bunkering BP (Fremantle) Limited 
Award No. 20 of 1981 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 10th day of 
March 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
24.—Wages. 

The following shall be the actual wage per week 
payable to workers covered by this award:— 

Q-l/i 6 mths 2 yrs 3 yrs Over Year -2 yrs -3 yrs -5 yrs 5 yrs 
$ $ S S $ 

Bunkering Operator 427.20 432.00 436.80 441.90 446.90 
Trainee Bunkering Operator 412.10 416.90 421.90 427.10 432.10 
Bunkering Attendant 359.30 363.70 367.90 372.80 377.60 
Bunkering Attendant 
(Installation) 368.90 373.20 377.90 382.40 387.00 

The additional margin payable to a worker who is 
required to operate a vehicle hoist for which a licence is 
necessary, provided that he holds the licence issued by 
the appropriate State authority, shall be $5.00 per week. 

Leading Hands: In addition to the rates prescribed in 
this clause, a worker placed in charge of three or more 
workers, or whilst in sole charge of operating facilities, 
shall be paid $16.10 per week. 
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PORT HEDLAND PORT AUTHORITY 
PORT CONTROL OFFICERS AWARD 

No. 1 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — Variation of Award. 

Merchant Service Guild of Australia, 
Western Australian Branch, Union of Workers 

and 
Port Hedland Port Authority. 

No. 1143 of 1987. 

PORT HEDLAND PORT AUTHORITY 
PORT CONTROL OFFICERS AWARD 1982. 

Port Control Officers Port and Harbour 
Services 

COMMISSIONER G.L. FIELDING. 
21st day of August 1987. 

Order. 
HAVING heard Mr P. A. Rix on behalf of the Applicant 
and Mr G.B. Arlow on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Orders of the 
Commission Nos. 261 and 1195 of 1986 have been 
complied with, and by consent, hereby orders — 

That the Port Hedland Port Authority Port 
Control Officers Award 1982 as amended, be 
further amended in accordance with the following 
Schedule with effect on and from the 12th day of 
November 1986, excepting where otherwise 
provided. 

(Sgd.) G.L. FIELDING, 
[L .S.] Commissioner. 

Schedule. 
1. Clause 8.—Shift Work: In paragraph (a) of sub- 

clause (8) delete the rate "$293" and insert in lieu: 
(i) "$340" 
(ii) "$351" with effect on and from the 10th day of 

March 1987. 
2. Clause 11.—Meal Allowance: Delete the rates of 

"$3.80" and "$5.70" and insert in lieu "$4.40" and 
"$6.60" respectively. 

3. Clause 17.—Motor Vehicle Allowance: Delete 
subclause (1) and insert in lieu: 

(1) An Officer who uses his own vehicle when 
travelling to and from work shall, when afternoon 
shifts, night shifts, overtime shifts on Thursdays, or 
12 hour shifts are worked, be reimbursed in 
accordance with the appropriate rates set out in 
Schedule A of the Award. 

RAILWAY OFFICERS' AWARD 
No. 1 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — Variation of Award. 

West Australian Railways Officers' Union 
and 

Western Australian Government Railways Commission. 
No. RGB 5 of 1987. 

RAILWAY OFFICERS' AWARD 1985. 
Railway Officers Railway Industry 

COMMISSIONER G.L. FIELDING. 
21st day of August 1987. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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Order. 
HAVING heard Mr R.L. Robinson on behalf of the 
Applicant and Mr F.M. Hodgins on behalf of the 
Respondent, the Commission, constituted by the 
Railways Classification Board, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 1195 of 1986, dated 24 April 
1987, have been complied with, and by consent, hereby 
orders — 

That the Railway Officers' Award 1985 as 
amended, be further amended in accordance with 
the following Schedule with effect from the 
beginning of the first pay period commencing on or 
after the 10th day of March 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, 

Railways Classification Board. 

Schedule. 
1. Clause 7.—Shift Work Allowance: In subclause (1) 

delete the rates of $1.22 and $1.43 in paragraphs (a), (b), 
(c) and (d) and insert in lieu $1.26 and $1.47 respectively. 

2. Clause 36.—Rates of Pay: Delete the rates in all 
Tables and insert in lieu the following: 

$ 
per 

annum 

Table B 

Table A 
Officers automatic range (excluding 
clerical assistants) 
Under 17 years 
Age 17 

18 
19 
20 
21 or 1st year adult service 
22 or 2nd year adult service 
23 or 3rd year adult service 
24 or 4th year adult service 
25 or 5th year adult service 
26 or 6th year adult service 
27 or 7th year adult service 

Classified Officers 
"Class 6 Min 

Inter 
Max 

Class 5 Min 
Max 

Class 4 Min 
Max 

Class 3 Min 
Inter 
Max 

Class 2 Min 
Inter 
Max 

Class 1 Min 
Inter 
Max 

"Class 6 Station Master, Station 
Relief Officers and Foreman and 
SubForeman, Traffic Branch 

Min 
Max 

Special Class 1 Min 
Inter 
Max 

Special Class 2 Min 
Inter 
Max 

Special Class 3 Min 
Max 

8 357 
9 767 

11 392 
13 186 
14 807 
16 266 
16 861 
17 453 
18 043 
18 636 
19 229 
19 911 

18 636 
19 229 
19 911 
20 383 
21 080 
21 763 
22 446 
23 192 
23 949 
24 737 
25 544 
26 347 
27 154 
28 002 
28 864 
29 714 

19 229 
19 911 
30 580 
31 430 
32 294 
33 144 
34 056 
34 965 
35 934 
36 955 

Female Officers automatic range 
(excluding clerical assistants) 
Under 17 years 
Age 17 

18 
19 
20 
21 or 1st year adult service 
22 or 2nd year adult service 
23 or 3rd year adult service 
24 or 4th year adult service 

Classified Officers 
Class 6 
Class 5 Min 

Max 
Class 4 Min 

Max 
Class 3 Min 

Max 
Class 2 Min 

Max 
Class 1 Min 

Max 

per 
annum 

8 124 
9 302 

10 851 
12 430 
14 054 
15 516 
16 110 
16 701 
17 292 

17 886 
18 533 
18 965 
19 771 
20 244 
21 051 
21 594 
22 280 
22 945 
23 649 
24 286 

Table C — Clerical Assistants 
(i) Level 1 

15 years 7 077 
16 years 7 850 
17 years 8 678 
18 years 10 124 
19 years 11 728 
20 years 13 170 

21 or 1st year adult service 14 462 
22 or 2nd year adult service 14 960 
23 or 3rd year adult service 15 469 
24 or 4th year adult service 15 963 

(ii) Level 2 
Under 17 years 8 357 
at 17 years 9 767 

18 years 11392 
19 years 13 186 
20 years 14 807 
21 or 1st year adult service 16 266 
22 or 2nd year adult service 16 861 
23 or 3rd year adult service 17 453 
24 or 4th year adult service 18 043 

Table D — Refreshment Room Managers 
Class (a) 22 111 
Class (b) Min 19 911 

Max 20 392 
Class (c) 19 911 
Class (d) 18 043 
Class (e) Min 17 329 

Max 18 511 
Class (f) Min 16 266 

Max 16 861 

SOCIAL TRAINERS (NULSEN HAVEN) AWARD 
No. All of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 175 of 1987. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Nulsen Haven Associa- 
tion (Inc), Respondent. 
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Order. 
HAVING heard Miss G. Whallin on behalf of the 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch and 
Mrs P. Bentley on behalf of Nulsen Haven Association 
(Inc), and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Social Trainers (Nulsen Haven) Award 
No. All of 1985 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 1st day of May 
1987. 

Dated at Perth this 5th day of August 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Clause 11.—Wages: Delete this clause and insert in 

lieu: 
11.—Wages. 

An employer on whom this award is binding shall 
not increase the rate of wage payable to an employee 
on the 1 Oth day of March 1987, or otherwise vary the 
conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs except to the extent that any 
such increase has been authorised by the Commis- 
sion after that date. 

The minimum weekly rate of wage payable to 
employees covered by this award shall be as set out 
hereunder. 

Annually Weekly 
S S 

Trainee Social Trainer 
Under 21 years 

1st six months Level 1, appropriate to age 
2nd six months Next additional increment 
thereafter Next additional increment 

Over 21 years 
1st six months Level 1, 1st year of adult 

service 16 266 312.80 
2nd six months Level 1, 2nd year of adult 

service 16 861 324.25 
thereafter Level 1, 3rd year of adult 

service 17 453 335.63 
Social Trainer 
On appointment Level 1, 5th year of adult 

service 18 637 358.40 
2nd year Level 1, 5th year of adult 

service 18 637 358.40 
3rd year Level 1, 6th year of adult 

service 19 229 369.79 
4th year Level 1, 7th year of adult 

service 19911 382.90 
Social Trainer 
(Special) Level 1, 8th year of adult 

service 20 382 391.96 
Senior Social Trainer 
1st year Level 1, 9th year of adult 

service 21 080 405.38 
2nd year Level 2, 1st year of adult 

service 21 915 421.44 

SOCIAL TRAINERS (SLOW LEARNING 
CHILDRENS GROUP) AWARD 

No. A15 of 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1279 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Slow Learning 
Children's Group of WA (Inc), Respondent. 

Order. 
HAVING heard Mr A.R. Beech on behalf of the appli- 
cant and Messrs G. Bull and L. Burns on behalf of the 
respondent, the Commission, pursuant to the powers 

conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Social Trainers (Slow Learning 
Children's Group) Award No. A15 of 1984 as 
varied, be further varied in accordance with the 
following schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 1st day of 
August 1987. 

Dated at Perth this 20th day of July 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 1.—Title: Delete the title of this award and 

insert the following title in lieu: 
1.—Title. 

This award shall be known as the Social Trainers 
and Assistant Supervisors (SLCG) Award. 

2. Clause 5.—Definitions: Insert a new subclause (4) 
and renumber existing subclauses (4), (5) and (6) as (5), 
(6) and (7) respectively. 

(4) Assistant Supervisor means a person 
employed at an Activity School or at a Workshop to 
participate in vocational training and production 
duties as directed. 

3. Clause 7.—Hours of Duty: After subclause (4) of 
this clause insert the following: 

(5) (a) The ordinary working hours of a person 
employed at an Activity School shall be 32.5 hours 
per week. 

(b) The ordinary hours of duty for employees 
employed at a Workshop shall be between the hours 
of 8.00 a.m. and 4.30 p.m. 

(c) The ordinary hours of duty for employees 
employed at an Activity School shall be between the 
hours of 8.00 a.m. and 4.00 p.m. 

(6) The following provisions apply only to 
Assistant Supervisors: 

(a) No employee shall be compelled to work 
more than five hours without a break for a 
meal. 

(b) The ordinary hours of duty shall include a 
meal break which shall not be less than 30 
minutes, and not be counted as time 
worked. 
Provided that where an employee is called 
on duty during a meal time, the period 
worked shall be counted in the ordinary 
hours of duty. 

(c) A morning tea break shall be provided by 
the employer. The time allowed for such 
break shall not exceed 10 minutes, shall be 
taken when convenient to the employer 
and be without deduction of pay for such 
time. 

(d) An employee's work shall be so arranged 
that there is at least a 10 hour break 
between the completion of work on one 
day, and the commencement of work on 
the next day. 

(7) The ordinary hours of duty shall include a 
meal break which shall not be less than 30 minutes, 
and not be counted as time worked. 

Provided that where an employee is called on duty 
during a meal time, the period worked shall be 
counted in the ordinary hours of duty. 

(8) A morning tea break shall be provided by the 
employer. The time allowed for such break shall not 
exceed 10 minutes, shall be taken when convenient 
to the employer and be without deduction of pay for 
such time. 
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(9) An employee's work shall be so arranged that 
there is at least a 10 hour break between the com- 
pletion of work on one day, and the commencement 
of work on the next day. 

4. Clause 10.—-Holidays and Annual Leave: After 
subclause (14) of this clause add the following: 

(15) Activity School Employees: 
(a) An employee shall not be required to 

present himself for duty on any day on 
which the school at which he is employed is 
not open. 

(b) Subject to the provisions of subclause (5) 
of this clause each employee shall be paid 
his ordinary wages for any day on which he 
is relieved of the obligation to present 
himself for work. 

(c) Any employee required to work on any 
day observed as a school holiday shall be 
paid for the time worked at the rate of 
double time and one half. 

(d) An employee who is employed to work less 
than the full school year shall be entitled to 
payment at the ordinary rate of pay for or 
in lieu of the term and Christmas vacation 
periods related to that school year on the 
basis of one week's pay for each four 
weeks which the employee was employed 
to actually work in the school. 

5. Clause 32.—Wages: Delete this clause and insert the 
following in lieu thereof: 

32.—Wages. 
An employer on whom this award is binding shall 

not increase the rate of wage payable to an employee 
on 24 December 1983, or otherwise vary the 
conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs except to the extent that any 
such increase has been authorised by the Commis- 
sion after that date. 

The minimum weekly rate of wage payable to 
employees covered by this award shall be as set out 
hereunder: 

Rate Per Annum 
at the date 

of this order 

$ Per Hour 

Trainee Social Trainer 
Under 21 years 

1st six months 
2nd six months 
Thereafter 

Over 21 years 
1st six months 

2nd six months 

Thereafter 

Social Trainer 
On appointment 

2nd year 

3rd year 

4th year 

Social Trainer 
(Special) 

Senior Social Trainer 
1st year 

2nd year 

Level 1, appropriate to age 
Next additional increment 
Next additional increment 

Level 1, 1st year of adult 
service 16 266 

Level 1, 2nd year of adult 
service 16 861 

Level 1, 3rd year of adult 
service 17 453 

Level 1, 5th year of adult 
service 18 636 

Level 1, 5th year of adult 
service 18 636 

Level 1, 6th year of adult 
service 19 229 

Level 1, 7th year of adult 
service 19 911 

Level 1, 8th year of adult 
service 20 383 

Level 1, 9th year of adult 
service 21 080 

Level 2, 1st year of adult 
service 21 915 

Assistant Supervisor Day Activities 
School 

1st year of employment 
2nd year of employment 
3rd year of employment 
4th year of employment 
5th year of employment 

Assistant Supervisor — Workshops 
1st year of employment 
2nd year of employment 
3rd year of employment 

SOFT FURNISHINGS AWARD " 
No. 23 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — Award variation. 

United Furniture Trades Industrial Union 
of Workers, WA 

and 
Innovation and Others. 

No. 674 of 1987. 

SOFT FURNISHINGS AWARD No. 23 of 1982. 
Cabinet makers Furniture 

COMMISSIONER O.K. SALMON. 
20th day of August 1987. 

Order. 
HAVING heard Mr T. Daly on behalf of the applicant 
and Mr S. J. Kenner on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Soft Furnishings Award No. 23 of 1982 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the date hereof. 

Dated at Perth this 20th day of August 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 7.—Wages: Delete subclause (3) of this 

clause and insert in lieu the following:— 
(3) Apprentices: 

(a) The wage per week for apprentices shall be 
the percentages shown in paragraph (b) 
hereof, of the total rate for a First Class 
Soft Furnishing Maker. 

(b) Percentages: 
Four Year Term % 

First Year 42 
Second Year 55 
Third Year 75 
Fourth Year 88 
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STOREMEN (STATE ENERGY COMMISSION) 
AWARD No. 4 of 1971. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 439 of 1987. 

Between the Shop, Distributive and Allied Employees' 
Association of Westrn Australia, Applicant and the 
State Energy Commission of Western Australia, 
Respondent. 

Order. 
HAVING heard Mr M. Bishop on behalf of the Shop, 
Distributive and Allied Employees' Association of 
Western Australia and Mr M. Hurley on behalf of the 
State Energy Commission of Western Australia, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Storemen (State Energy Commission) 
Award No. 4 of 1971 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the date hereof. 

Dated at Perth this 5th day of August 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Delete Clause 2.—Arrangement and insert in lieu 

thereof: 
2.—Arrangement. 

1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Contract of Service. 
6. Hours of Duty. 
7. Absence from Duty. 
8. Guaranteed Work. 
9. Overtime and Sunday Work. 
10. Long Service Leave. 
11. Annual Leave. 
12. Holidays. 
13. Payment for Sickness. 
14. Compassionate Leave. 
15. Mixed Functions. 
16. Shop Stewards. 
17. Right of Entry. 
18. Preference. 
19. Promotions. 
20. Overalls. 
21. Board of Reference. 
22. Time and Wages Record. 
23. Notice. 
24. Under-Rate Workers. 
25. No Reduction. 
26. Definitions. 
27. Wages. 
28. Payment of Wages. 
29. District Allowance. 
30. Power House Allowance. 
31. Maternity Leave. 
32. First Aid Allowance. 

2. Immediately following Clause 31.—Maternity 
Leave, insert the following new clause: 

32.—First Aid Allowance. 
A worker, holding either a Third Year First Aid 

Medallion of the St John Ambulance Association or 
a "C" Standard Senior First Aid Certificate of the 
Australian Red Cross Society, appointed by the 
Commission to perform first aid duties, shall be 
paid $5.60 per week in addition to the worker's 
ordinary rate. 

STOREMEN (STATE ENERGY COMMISSION) 
AWARD No. 4 of 1971. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

The Shop, Distributive and Allied Employees' 
Association of Western Australia 

and 
State Energy Commission of Western Australia. 

No. 1317 of 1986. 

STOREMEN (SEC) AWARD 1972 
No. 4 of 1971. 

Storemen Electrical Power Industry 

COMMISSIONER O.K. SALMON. 
Perth 22nd day of June 1987. 

Award variation — Power station allowance — Claim to 
extend allowance to Storemen — Claim granted 
with reduced allowances for each power station. 

Reasons for Decision. 
THE COMMISSIONER: This is an application by the 
Shop, Distributive and Allied Employees' Association of 
Western Australia seeking an order to vary the Storemen 
(State Energy Commission) Award 1972 No. 4 of 1971. 
The claim is for an increase in the amount currently pre- 
scribed as a power station allowance from $10.30 per 
week to $22.90 per week. 

The basis of the claim is a direct comparison with the 
payment prescribed as a power station allowance for 
engineering classifications of employees employed by the 
Respondent. The justification for the claim is said to be 
found, primarily, in the disabilities associated with the 
duties of storemen in power houses due to a change from 
being a stores based to a roving commission. However, 
the context in which the claim is raised is emphasised by 
the Union in two other respects. These are, first, the most 
recent developments in wage determination for storemen 
employed by the Respondent and, second, the fact that 
other employees whose duties do not involve the same 
level of disabilities as storemens' duties, or at least whose 
disabilities are no greater than those encountered by 
storemen, are paid higher station allowances than 
storemen are paid. 

The Union's claim is opposed. According to the 
Respondent "the claim has no merit as there is no 
comparison between the nature and degree of disability 
suffered by storespersons as opposed to engineering 
trades employees, and there is no historical nexus 
between the allowances prescribed in both awards". 
Additionally, the Respondent asserts that an increase in 
the power station allowance for storemen would be 
contrary to the wage fixing principles. 

It seems to me that the obvious starting point in 
assessing the strength of the Union's comparative 
argument is the comparison made between storemen on 
the one hand and tool storemen on the other, the terms 
and conditions of employment being governed by the 
Storemen (State Energy Commission) Award and the 
Engineering Trades (State Energy Commission) Award 
respectively. If this comparison proves to be invalid, it is 
highly unlikely that any other comparison made will be 
valid. 

On a first reading, the reasons for decision of 
Flanagan C. given when he issued the Storemens' Award 
in 1972 (52 WAIG 835) appear to provide substantial 
support for the Union's comparative argument. It is 
plain from the Commissioner's reasons that it was not 
because of disabilities encountered that tool storemen 
were paid the power station allowance prescribed in the 
Engineering Trades Award. But to assert that this state 
of affairs should some 15 years later become a basis for 
comparison, seems to me a case of me-tooism. 
Furthermore, my opinion on this point is not changed by 
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reason of the other of the Union's propositions 
concerning the changed basis for fixing storemens' base 
wage rates. What I must determine is whether a real 
injustice is suffered by storemen because of the circum- 
stances of the comparison relied upon by the Union. But 
there is unlikely to be a real injustice when it was open to 
the Union some five years ago to take the steps necessary 
to remove that injustice. It was at that stage that all of the 
elements necessary for a comparative argument were in 
place, but the opportunity was not availed of by the 
Union and I think its failure in this respect cannot be 
overcome. 

The force of my reasoning in the foregoing respect will 
be understood when it is applied to the Respondent. No 
injustice applies to the Respondent because it pays tool 
storemen more than they are entitled to according to the 
most objective available test. Some 15 years ago the 
Respondent might have relied upon the reasons given by 
Flanagan C. to reduce the level of power station 
allowance for tool storemen to the level determined as 
appropriate under the Storemens' Award. Today, 
however, tool storemen have a valid expectation that 
their total wage will not be reduced and, in my opinion, a 
claim to reduce their total wage rates would fail. 

Nevertheless, a comparison between storemen and 
tool storemen is a comparison between storemen and a 
class of employee receiving the full benefit of the power 
station allowance by the accident of association and the 
passage of time. These factors do not provide a sound 
basis for a comparative claim. 

Notwithstanding my attitude to the Union's case so 
far, I have formed the opinion that the power station 
allowance prescribed in the Storemen (State Energy 
Commission) Award should be increased for storemen 
employed at Kwinana and Muja power stations, 
although by different amounts. I reach these conclusions 
having considered the testimony of the witnesses called 
by both sides in the light of my knowledge of conditions 
encountered by storemen gained during my inspections 
of the Kwinana, Muja and Bunbury power stations. 

Furthermore, it is possible to assess the range and 
intensity of disabilities encountered by storemen at 
Kwinana and Muja power stations by comparison with 
disabilities encountered at Bunbury power station where 
no changes in the work of storemen have occurred. At 
Bunbury power station the disabilities encountered by 
storemen are minimal. But this fact allows the conclusion 
that the compensation for each disability encountered is 
fixed at a fairly high level. In this context, I think that the 
range of disabilities and the time of exposure to them in 
the case of storemen at Muja power station warrants 
double the present allowance and at Kwinana power 
station, one and a half times the present allowance. 

Finally, I am satisfied that increased power station 
allowances can be awarded according to the strict test 
specified in the work value wage fixing principle. 

In the event that the parties advise me that they do not 
wish to speak to the minutes that now issue, they will 
form an order operative from today's date. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1317 of 1986. 

Between the Shop, Distributive and Allied Employees' 
Association of Western Australia, Applicant and 
State Energy Commission of Western Australia, 
Respondent. 

Order. 
HAVING heard Mr T.M. Bishop on behalf of the 
Applicant and Mr N.J. Mitsopoulos on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979. 

having satisfied itself that the terms of the General Order 
of the Commission No. 1195 of 1986, dated 24 April 
1987, have been complied with, hereby orders — 

That the Storemen (SEC) Award 1972 No. 4 of 
1971 as amended, be further amended in accordance 
with the following Schedule with effect from the 
first pay period commencing on or after 22 June 
1987. 

Dated at Perth this 22nd day of June 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete number and title 

30. Power House Attendant and insert in lieu the 
following:— 

30. Power Station Allowance 
2. Clause 30.—Power Station Allowance: Delete this 

clause and insert in lieu the following:— 
30.—Power Station Allowance. 

(1) In addition to the rates prescribed in Clause 27 
of this av/ard, a power station allowance shall be 
paid to workers employed at Bunbury, Kwinana and 
Muja power stations as follows: 
Bunbury power station $ 10.30 per week 
Kwinana power station $ 15.50 per week 
Muja power station $20.60 per week 

(2) The allowances prescribed in subclause (1) of 
this clause shall also be payable pro rata to a worker 
who is employed for more than 20 hours in any week 
in an area where the said allowances is payable. 

TOOL AND MATERIAL STOREMEN 
(EDUCATION DEPARTMENT) AWARD 

No. 24 of 1974. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 400 of 1987. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Applicant and Hon 
Minister for Education, Respondent. 

Interim Order. 
HAVING heard Dr J. Crouch on behalf of the applicant 
and Mr J. Ross on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Tool and Material Storemen (Education 
Department) Award No. 24 of 1974 be varied in 
accordance with the following Schedule and that 
such variation shall have effect with respect to 
Clause 22.—Wages as from the beginning of the 
first pay period commencing on or after the 10th day 
of March 1987 and for the balance of the Schedule 
as from the beginning of the first pay period 
commencing on or after the 13th day of August 
1987. 

Dated at Perth this 14th day of August 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After 23. Leave to 

Attend Union Business add the following:— 
24. Deduction of Union Subscriptions. 
25. Trade Union Training Leave. 
26. First Aid Allowance. 
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2. Clause 22.—Wages: Delete subclause (1) and insert 
in lieu thereof:— 

(1) The total rate of wages payable to workers 
under this award shall be as follows:— 

After 1 After 2 
On Year of Years of 

Engagement Service Service 
$ S $ 

Tool and Material Storeman: 
Grade 3   318.90 321.70 325.20 
Grade 2  312.60 315.40 318.90 
Grade 1  307.80 310.60 313.90 

3. After Clause 23.—Leave to Attend Union Business 
add a new Clause 24.—Deduction of Union Subscrip- 
tions as follows:— 

24.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal subscrip- 

tions in equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be 

completed by workers. Where the employer requires 
a standard procuration form, that form shall be 
used. 

(3) Where required by the employer or Union, the 
Union Secretary, or person acting in his/her stead, 
shall countersign all forms and forward them to the 
employer's paymaster. 

(4) (a) The employer shall commence deduction 
of subscriptions from the first full pay period 
following receipt of a completed Payroll Deduction 
Authority form and continue deducting throughout 
the worker's period of employment, except as 
provided in subclause (5) of this clause or until the 
Authority is cancelled in writing by the worker. 

(b) Where the Payroll Deduction Authority form 
authorises the employer to deduct union subscrip- 
tions in accordance with the rules of the Union, the 
Union shall notify the employer in writing of the 
level of union subscriptions to be deducted. The 
employer shall implement any change to union sub- 
scriptions not later than one month after being 
notified by the Union, except where the Union 
nominates a later date. 

(5) (a) The collection of any nomination fee, 
arrears, levies or fines are not the responsibility of 
the employer. 

(b) Where a deduction is not made from a worker 
in any pay period, either inadvertently or as a result 
of a worker not being entitled to wages sufficient to 
cover the subscription, it shall be the worker's 
responsibility to settle the outstanding amount with 
the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from a worker's termination pay on 
termination of service, other than normal 
deductions for the preceding pay period. 

(7) The employer shall forward subscriptions 
deducted together with supporting documentation, 
to the relevant Union party to this award at such 
intervals as are agreed between the employer and the 
Union. 

4. After Clause 24.—Deduction of Union Subscrip- 
tions add a new Clause 25.—Trade Union Training 
Leave as follows:— 

25.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause — 

(a) The employer shall grant paid leave of 
absence to workers who are nominated by 
their Union to attend short courses 
conducted by the Australian Trade Union 
Training Authority. 

(b) Paid leave of absence shall also be granted 
to attend similar courses or seminars as 
from time to time approved by agreement 
between the parties. 

(2) A worker shall be granted up to a maximum of 
five days' paid leave per calendar year for trade 
union training or similar courses or seminars as 

approved. However, leave of absence in excess of 
five days and up to 10 days may be granted in any 
one calendar year, provided that the total leave 
being granted in that year and in the subsequent year 
does not exceed 10 days. 

(3) (a) Leave of absence will be granted at the 
ordinary rate of pay and shall not include shift 
allowances, penalty rates or overtime. 

(b) Where a public holiday or rostered day off 
(including a rostered day off as a result of working a 
38-hour week) falls during the duration of a course, 
a day off in lieu of that day will not be granted. 

(4) Subject to subclause (3) of this clause, shift 
workers attending a course shall be deemed to have 
worked the shifts they would have worked had leave 
not been taken to attend the course. 

(5) The granting of leave pursuant to the 
provisions of subclause (1) of this clause is subject to 
the operation of the organisation not being unduly 
affected and to the convenience of the employer. 

(6) (a) Any application by a worker shall be sub- 
mitted to the employer for approval at least four 
weeks before the commencement of the course, pro- 
vided that the employer may agree to a lesser period 
of notice. 

(b) All applications for leave shall be 
accompanied by a statement from the relevant 
Union indicating that the worker has been 
nominated for the course. The application shall 
provide details as to the subject, commencement 
date, length of course, venue and the Authority 
which is conducting the course. 

(7) A qualifying period of 12 months in Govern- 
ment employment shall be served before an 
employee is eligible to attend courses or seminars of 
more than a half day duration. An employer may, 
where special circumstances exist, approve an 
application to attend a course or seminar where an 
employee has less than 12 months Government 
service. 

(8) (a) The employer shall not be liable for any 
expenses associated with an employee's attendance 
at trade union training courses. 

(b) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours immediately before and after the 
course. 

5. After Clause 25.—Trade Union Training Leave add 
a new Clause 26.—First Aid Allowance, as follows:— 

26.—First Aid Allowance. 
A worker, holding either a Third Year First Aid 

Medallion of the St John Ambulance Association or 
a "C" Standard Senior First Aid Certificate of the 
Australian Red Cross Society, appointed by the 
employer to perform first aid duties, shall be paid 
$5.60 per week in addition to his ordinary rate. 

TOOL AND MATERIAL STOREMEN 
(EDUCATION DEPARTMENT) AWARD 

No. 24 of 1974. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 667 of 1987. 

Between Hon Minister for Education, Applicant and 
Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Respondent. 

Order. 
HAVING heard Mr J. Ross on behalf of the applicant 
and Dr J. Crouch on behalf of the respondent, and by 
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consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Tool and Material Storemen (Education 
Department) Award No. 24 of 1974 be varied in 
accordance with the following Schedule and that 
such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after the 13th day of August 1987. 

Dated at Perth this 14th day of August 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 6.—Hours: Delete subclause (1) (b) (ii) of 

this clause and insert in lieu:— 
(1) (b) (ii) By agreement between the parties, the 

ordinary working hours shall be 76 worked 
over nine days per fortnight, exclusive of 
Saturdays and Sundays, between the hours 
of 7.00 a.m. and 6.00 p.m., with the 10th 
day to be taken as an unpaid rostered day 
off. 
By agreement between the unions and the 
employer, the daily hours of work shall be 
of equal duration for the nine working 
days or, alternatively, may be varied to suit 
the requirements of the employer. 

TRANSPORT TRUST SALARIED OFFICERS 
AWARD No. 3 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

Metropolitan (Perth) Passenger Transport Trust 
and 

Metropolitan (Perth) Passenger Transport Trust 
Officers' Union of Workers, Perth. 

No. 582 of 1987. 

TRANSPORT TRUST SALARIED OFFICERS 
AWARD 1977. 

Transport Officers Transport Industry 

COMMISSIONER G.L. FIELDING. 
Perth 26th day of June 1987. 

Salary scales — implementation of broadbanding — 
under old principles — by consent — Award varied. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: Given the significance of this 
matter, I should say something of this application. It is 
an application to amend the Transport Trust Salaried 
Officers Award No. 3 of 1977. In essence, the 
amendments seek to give effect to the concept of broad- 
banding as it is now understood in the public sector of 
this State. There are other amendments proposed by the 
parties but I think it is fair to say that they are of a 
technical or modernising nature and nothing really need 
be said of them. 

The position, as I understand it, is that early in 1986 or 
thereabouts the parties entered into negotiations with a 
view to implementing broadbanding in the Trust's 
operations in much the same way as has been done in the 
Public Service. The parties, with others, met in 
conference before me in April 1986, as Mr Wibrow has 
said, and at that stage various directions were given. So it 
was that the parties went away and ultimately reached 
agreement. 

The evidence before the Commission is that on 5 
August 1986 agreement was reached in principle and the 
finer details were left to be settled as subsequently they 
have been. 

The parties have suggested that this claim should be 
dealt with under the old Principles rather than the new. 
For the reasons that I gave in the Fremantle Port 
Authority case (1987) 67 WAIG 796, I agree with the 
parties that this application should be dealt with in that 
manner. The parties had come before me in a formal way 
prior to the new Principles being implemented. They had 
reached agreement as a result of the conference held in 
1986 prior to the new Principles coming into force. Thus, 
as I said in the Fremantle Port Authority case, it would 
be grossly unjust, if not wrong in principle, for this 
matter to proceed under the new guidelines rather than 
the old ones. 

So it is that I propose to process the matter under the 
old Principles. That, of course, requires relevantly that 
any changes in wages and conditions of employment 
must be minimal. 

The Applicant has submitted a detailed report setting 
out the costs of implementing broadbanding. Looked at 
at its worst from the position of the Applicant, the costs 
on an average annual basis are in the vicinity of 0.46 per 
cent. By any standard, I think that can be said to be 
minimal. Certainly if one looks at the precedents both in 
this Commission and in the Australian Commission one 
can very easily say that the costs contemplated on this 
occasion fall well within the concept of minimum costs 
anticipated by the old Principles. Thus I am prepared to 
indicate that in my view, although there are additional 
costs, they are well within the limits contemplated by the 
Principles as they were. Besides that I think there are 
clear benefits both to the employer and to the employees 
which ought not be left unsaid. As I have said on a 
number of occasions, in my view broadbanding has a 
benefit which cannot always be measured in money terms 
both to the employer and to the employee. In general to 
the employer it is that it provides greater organisational 
flexibility and for employees it provides, as the report has 
suggested, opportunities for staff to broaden their skills 
and abilities and I would have thought affords them 
greater opportunity to increase job satisfaction. I know 
there has been some concern in the Public Service, at 
least among some officers, that broadbanding is not all 
that it is said to be, but I have seen no evidence of that. 
On the contrary, my experience over the past 12 months 
or so with the Public Service suggests that predictions 
made by the Public Service Board when seeking to 
implement broadbanding in the Public Service have well 
and truly borne fruit and I would think in some areas has 
exceeded all expectations. 

I do not see any point in detailing the changes. It is 
sufficient to say that so far as the salaries are concerned 
and so far as the transitional provisions are concerned 
the proposed amendments follow closely those which 
apply for broadbanding in the Public Service with minor 
adjustments as are necessary to meet the nature of the 
Trust's operations. There has been long-standing and 
well recognised nexus between the salaries and conditions 
of the officers covered by this Award and officers in the 
Public Service and in reality this application does not 
more than recognise that nexus. 

Appearances: 
Mr G.A. Wibrow for the Applicant. 
Mr G. Currie for the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 582 of 1987. 

Between Metropolitan (Perth) Passenger Transport 
Trust, Applicant and Metropolitan (Perth) 
Passenger Transport Trust Salaried Officers' Union 
of Workers, Respondent. 
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HAVING heard Mr G.A. Wibrow on behalf of the 
Applicant and Mr G. Currie on behalf of the Respon- 
dent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 having 
satisfied itself that the terms of the General Order of the 
Commission No. 1195 of 1986, dated 24 April 1987, have 
been complied with, and by consent, hereby orders — 

That the Transport Trust Salaried Officers' 
Award 1977 as amended and consolidated be 
further amended in accordance with the following 
Schedule with effect on and from the 31st day of 
May 1987. 

Dated at Perth this 26th day of June 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: 
(i) delete "24.—Rates of Pay" and insert in lieu 

"24.—Salaries and Salary Ranges. 
(ii) after "29.—Definitions" insert "30.— 

Transition". 
2. Clause 3.—Term: delete "pay" and insert in lieu 

"salary". 
3. Clause 5.—Scope: 
(i) Delete subclause (a) and insert in lieu: 

(1) Subject to subclause (2) of this clause this 
award shall apply to all officers employed by the 
Metropolitan (Perth) Passenger Transport Trust 
excepting officers in receipt of a salary in excess of 
the maximum scale set out in Clause 24.—Salaries 
and Salary Ranges, hereof. 

(ii) delete subclause (b) and insert in lieu: 
(2) Except as provided in subclause (9) of Clause 

30.—Transition, the provisions of Clause 6.— 
Hours, Clause 8.—Overtime, Clause 9.—Saturday 
and Sunday Time and Clause 22.—Guaranteed 
Week, shall not apply to officers in receipt of a 
salary in excess of the maximum rate of Level 4. 

4. Clause 8.—Overtime: delete subclause (6) and insert 
in lieu: 

(6) Except as provided in subclause (10) of Clause 
30.—Transition, all overtime worked under the 
instruction of, or with the approval of the Trust by 
any officer in receipt of a salary in excess of the 
maximum of the Level 3 range, shall be paid for at 
ordinary rates applicable to the day. 

5. Clause 17.—Termination of Service: delete "pay" 
and insert in lieu "salary". 

6. Clause 22.—Guaranteed Week: delete "pay" in 
subclause (1) and insert in lieu "salary". 

7. Clause 23.—Board of Reference: delete subclauses 
(1) and (2) and insert in lieu:— 

For the purpose of this Award provision is made 
for a Board of Reference appointed pursuant to 
section 48 of the Industrial Relations Act 1979. 

8. Clause 24.—Rates of Pay: delete clause in total and 
insert in lieu:— 

24.—Salaries and Salary Ranges. 
(1) The Trust shall allocate to Officers such of the 

salaries or salary ranges as is deemed appropriate. 
Such Salaries and Salary Ranges shall be those 
contained in subclause (3) Salaries, or subclause (4) 
Salaries — Specified Callings of this clause. 

(2) In allocating salaries or salary ranges the Trust 
may amalgamate any two or more levels or, allocate 
specific salary points from a level or levels 
prescribed by this Award. 

(3) Salaries: Subject to subclause (4) of this clause 
(a) The annual salaries applicable to officers 

covered by this Award shall be:— 
Salary 

Level Per Annum 

Level 1 Under 17 years 
17 years 
18 years 
19 years 
20 years 
21 years or first 
year of adult 
service 
22 years or second 
year of adult 
service 
23 years or third 
year of adult 
service 
24 years or fourth 
year of adult 
service 

25 years or fifth 
year of adult 
service 
26 years or sixth 
year of adult 
service 
27 years or seventh 
year of adult 
service 
28 years or eighth 
year of adult 
service 
29 years or ninth 
year of adult 
service 

Level 2 

Level 3 

Level 4 

Level 5 

Level 6 

8 357 
9 767 

11 392 
13 186 
14 807 

18 636 

19 229 

20 383 

21 080 
21 915 
22 556 
23 217 
23 899 
24 600 
25 563 
26 315 
27 088 
27 885 
28 975 
29 829 
30 708 
32 400 
33 546 
34 734 
35 967 
37 952 
39 300 
40 696 
42 187 

(b) Officers appointed or promoted to a Level 
1 position shall not be entitled to progress 
beyond the 24 year old or fourth year of 
adult service rate of salary, unless the 
officer is deemed to be qualified for 
promotion as determined by the Trust. 

(c) An Officer who is 21 years of age or older 
on appointment to Level 1 may be 
appointed at the minimum rate of pay 
based on years of service and not on age. 

(4) Salaries — Specified Callings 
(a) Officers, who possess a relevant tertiary 

level qualification, or equivalent deter- 
mined by the Trust, and who are employed 
in the callings of Engineer, Librarian, or 
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any other professional callings determined 
by the Trust shall be entitled to annual 
salaries as follows: 

Salary 
Level Per Annum 

$ 
Level 2/4 21 915 

23 217 
24 600 
26 315 
28 975 
30 708 

Level 5 32 400 
33 546 
34 734 
35 967 

Level 6 37 952 
39 300 
40 696 
42 187 

(b) Subject to paragraph (e) of this subclause, 
on appointment or promotion to the level 
2/4 under this clause: 

(i) Officers, who have completed an 
approved three year tertiary 
qualification, relevant to their 
calling, shall commence at the first 
year increment. 

(ii) Officers, who have completed an 
approved four year tertiary 
qualification, relevant to their 
calling, shall commence at the 
second year increment. 

(iii) Officers, who have completed an 
approved Masters or PhD degree 
relevant to their calling shall 
commence on the third year 
increment. 

Provided that officers who attain a higher 
tertiary level qualification after appoint- 
ment shall not be entitled to any advanced 
progression through the range. 

(c) The Trust shall be responsible for deter- 
mining the relevant acceptable qualifica- 
tions for appointment for the callings 
covered by this clause and shall maintain a 
manual setting out such qualifications. 

(d) The Trust in allocating levels pursuant to 
paragraph (a) of this subclause may deter- 
mine a commencing salary above Level 2/4 
for a particular calling/callings. 

(e) The following conditions shall apply to 
officers in the calling detailed below: 
Engineers — 
Officers employed in the calling of 
Engineer and who are classified Level 2/4 
under this Award shall be paid a minimum 
salary at the rate prescribed for the 
maximum Level 2/4 where the officer is an 
"experienced engineer" as defined. 
For the purpose of this paragraph 
"experienced engineer" shall mean:— 

(i) An Engineer appointed to perform 
professional engineering duties and 
who is a Corporate Member of the 
Institution of Engineers, Australia 
or who attains that status during 
service. 

(ii) An Engineer appointed to perform 
professional duties who is not a 
Corporate Member of the Institu- 
tion of Engineers, Australia but 
who possesses a degree or diploma 
from a University, College or 
Institution acceptable to the Trust 

on the recommendation of the 
Institution of Engineers, Australia, 
and who — 

(A) having graduated in a four 
or five year degree course at 
a University or Institution 
recognised by the Trust, has 
had four years' experience 
on professional engineering 
duties acceptable to the 
Trust since becoming a 
qualified engineer; or 

(B) not having a University 
degree but possessing a 
diploma recognised by the 
Trust, has had five years' 
experience on professional 
engineering duties, recog- 
nised by the Trust since 
becoming a qualified 
engineer. 

(5) Subject to good conduct, diligence and 
efficiency, an officer shall proceed to the maximum 
of the officers salary range by annual increments 
according to the increments of such salary range. 

(6) Nothing herein contained shall entitle the 
Trust to reduce the salary being paid to an officer 
under the officers permanent classification at the 
date of the Award, provided that a position is 
available suitable for such classification. 

9. Clause 25.—Allowances: delete subclauses (1) and 
(2) and insert in lieu:— 

(1) Subject to the provisions of Clause 30.— 
Transition of this Award no qualifications, service, 
efficiency, personal or officer supporting 
dependents allowance shall be approved from 31 
May 1987 except as provided for in Clause 24 (4) (e). 

(2) The provisions of subclause (1) of this clause 
shall not prohibit the Trust from granting special 
allowances based on additional duties and 
responsibilities undertaken by an officer due to 
expertise and knowledge of the officer. 

10. Clause 27.—Promotion: delte clause and insert in 
lieu:— 

The selection of officers for employment and 
promotion shall be vested in the Chairman subject 
to any officer's right of appeal in accordance with 
the provision of Division 4 of Part II A of the 
Industrial Relations Act 1979. 

11. Clause 28.—Temporary Officers: 
(i) in subclause (3) delete "pay" and insert in lieu 

"salary. 
(ii) delete subclause (4) (a) and insert in lieu:— 

The minimum salary payable to an adult 
temporary officer shall be equal to the rate pre- 
scribed for the Level 1 second year of adult service in 
Clause 24.—Salaries and Salary Ranges, of this 
Award, plus 20 per cent. 

(iii) in subclause (4) (b) delete "Rates of Pay" and 
insert in lieu "Salaries and Salary Ranges". 

(iv) in subclause (5) delete "the automatic range" and 
insert in lieu "Level 1". 

12. Add new clause: 

30.—Transition. 
(1) Maintenance of Salary: Where an officer's 

position is downgraded or the maximum salary is 
reduced as at 31 May 1987 the following shall apply: 

All officers appointed to a classification prior to 
31 May 1987, will progress through the salary ranges 
applicable to that classification irrespective of the 
level determined by the Trust. 
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(2) Placement of Officers 
(i) Officers classified C.IV prior to 31 May 

1987 shall maintain their existing salary 
and incremental date. 

(ii) Officers classified C.V prior to 31 May 
1987 shall be classified Level 1 under this 
Award on the following basis: 

(a) Under 21 years of age — age to age. 
(b) Officers 21 years of age and older 

— Salary on Promotion. 
(iii) Officers who are not qualified for promo- 

tion and whose salary ranges prior to 31 
May 1987 were in excess of the 24 year old 
rate of salary for Level 1 under this Award 
shall be entitled to progress through the 
Level 1 range. Provided that this provision 
shall also apply to officers classified 
C.III.l prior to 31 May 1987. 

(3) Efficiency and Personal Allowances: Officers 
in receipt of efficiency and personal allowances at 31 
May 1987 shall have the allowances included as 
salary when determining placement under this 
Award. 

(4) Qualifications Allowance 
(i) Officers in receipt of a qualifications 

allowance at 31 May 1987 or who would 
have become entitled to such allowance, or 
increase in such allowance as a result of 
studies completed in the 1987 calendar 
year, shall continue to receive or be 
granted such allowance, or increase in 
such allowance provided that such allow- 
ance shall cease once an officer is in receipt 
of a salary exceeding the first point of 
Level 5. 

Per Annum 
$ 

Degree or Associateship of 
Economics, Business 
Administration, Engineering, 
Management Accounting, 
Social Studies or Public 
Administration, etc 292 
Diploma of Transport 
Management 292 
Diploma of Accountancy, 
Engineering, Management 
Studies, Social Studies, 
Psychological Studies or 
Personnel Management, etc 195 
Certificate (three years' 
study minimum) of 
Functional Management, 
Management, Personnel 
Management, Office 
Management or Advanced 
Supervision, etc 98 
Certificate of Automotive 
Engineering 78 
Certificate of Supervision 
(two years' study minimum) 30 

cash award 
(ii) Officers who are not entitled to a 

qualifications allowance pursuant to para- 
graph (i) of this subclause or who attain a 
higher qualification subsequently shall not 
be entitled to receive an allowance or 
increase in the allowance. 

(5) Officer Supporting Dependents Allowance 
(i) Officers previously classified C.IV, or C.V 

who were in receipt of an allowance of one 
increment for wholly supporting a spouse 
and/or dependent relatives prior to 31 
May 1987 shall, if classified Level 1 under 
this Award, continue to receive such 

allowance of one increment whilst wholly 
or substantially supporting a spouse 
and/or dependent relative. Provided that 
the maximum remuneration inclusive of 
such allowance shall be the rate of salary at 
age 27 or seventh year of adult service in 
respect of officers previously classified 
C.IV, and age 24 or fourth year of adult 
service in respect of officers previously 
classified C.V. 

(ii) Payment of the Officer Supporting 
Dependents Allowance shall cease should 
an officer be promoted or reclassified 
above Level 1. 

(iii) This provision shall not apply to any 
officer who was not in receipt of the 
Officer Supporting Dependents 
Allowance at 31 May 1987. 

(6) Higher Duties 
(i) Officers classified C.III, C.IV or C.V who 

were acting in a C.II.l position or above 
immediately prior to 31 May 1987 and who 
had been so acting for in excess of 12 
months in the preceding 18 months, shall 
be deemed appointed at the C.II.l 
classification. 

(ii) Where an officer was acting in a position 
classified higher than the officers sub- 
stantive position prior to 31 May 1987 and 
who continues to act in the same position 
immediately after 31 May 1987, the officer 
shall receive a higher duties allowance 
equivalent to the salary that would have 
been payable to the permanent occupant. 
Provided that should the officer cease to 
act in that higher classified position, any 
future periods of acting in the same 
position or other positions classified 
higher than the officer's substantive 
classification shall be paid higher duties 
allowance in accordance with Clause 18.— 
Acting in Higher Capacity of this Award. 

(7) Incremental Dates 
(i) Where immediately prior to 31 May 1987 

an officer is in receipt of a salary that 
equates to a salary under this Award and 
the officer is classified at that level, the 
officer will remain on that salary and 
retain the officer's current incremental 
date, with the exception that if the officer 
has been on the salary for 12 months or 
more the officer will progress to the next 
salary point within the level and 31 May 
will become the new incremental date. 

(ii) An officer who immediately prior to 31 
May 1987 is in receipt of a salary which 
does not equate to a salary under this 
Award shall be placed on the nearest salary 
point higher and this date shall become the 
officer's new incremental date. 

(8) Library Assistants: Library Assistants 
employed prior to 31 May 1987 shall be placed at the 
same or nearest salary point higher in Level 1 or 2 
under this Award. Provided that all Library 
Assistants employed prior to 31 May 1987 shall be 
allowed to progress to the first increment of Level 2 
under this Award subject to the provisions of 
subclause (5) of Clause 24 of this Award without the 
need for qualifications. 

This provision shall not apply to officers 
appointed on or after 31 May 1987. 

(9) Notwithstanding Clause 5.—Scope the 
provisions of Clause 5 (2) shall apply to officers 
classified as C.IL7 immediately prior to 31 May 
1987, until such time as those officers attain a salary 
exceeding the first point of Level 5. 
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(10) Notwithstanding Clause 8.—Overtime, the 
provisions of Clause 8 (6) shall apply to officers 
classified as C.II.6 immediately prior to 31 May 
1987, until such time as those officers attain a salary 
exceeding the first point of Level 4. 

WESTERN AUSTRALIAN STATE PUBLIC 
HOSPITALS MEDICAL PRACTITIONERS AWARD 

No. PSA 19 of 1986. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

Australian Medical Association Incorporated, 
Western Australian Branch 

and 
The Hon Minister for Health and Boards of 

Management of Teaching and Non-Teaching Hospitals. 
No. PSA 2104 of 1987. 

Medical Practitioners Health and 
Welfare Services 

COMMISSIONER G.L. FIELDING. 
Perth 28th day of July 1987. 

Allowances — availability allowance for north west 
practitioners — no on call or call back allowances — 
removal of gratuity payments — reduction in annual 
leave — rental charges imposed — by consent — 
Award varied. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: This application is really the 
end of the application which came before the Commis- 
sion late last year and resulted in a first award known as 
the West Australian State Public Hospitals Medical 
Practitioners Award of 1987. In the terms in which that 
Award was issued, it did not discriminate between 
employees working in the north west of the State and 
those working in the south west and particularly in the 
metropolitan area. Anybody who knows anything of the 
geography of this State will quickly realise, or ought to 
realise, that the working arrangements in the north west 
of this State, particularly as they apply to the medical 
profession, are of necessity so unlike those of the metro- 
politan area that each is deserving of separate considera- 
tion. It was my understanding that when this Award was 
first enacted, separate consideration would be given to 
the north west practitioners who traditionally have 
operated under a set of employment conditions peculiar 
to themselves. That was to be effected by a review of the 
Award as it applied in the north west of the State. 

The parties have carried out that review and have come 
up with a package which is embodied in the amendments 
now before the Commission. I think it is fair to say, 
certainly it is apparent to me having listened to Mr 
Jennings for the Association, that the Association, if it 
was entirely a free agent in the matter, would prefer the 
status quo to remain because the Award, as it now is, 
gives benefits to medical practitioners working in the 
north west which they did not previously enjoy, 
particularly as far as on-call and call back provisions are 
concerned, and which are certainly more generous than 
was hitherto the case. However, there has been a realisa- 
tion on its part that some adjustment is necessary, at least 
on a trial basis. 

The package put before the Commission is one which, 
by and large, will result in north west practitioners being 
paid salaries on the same basis as those for any other 
medical practitioner covered by this Award. 

One significant change, however, is that these 
practitioners will not receive the on-call and call back 
allowances as provided in the Award. My understanding 
is, and it has been confirmed by the parties this morning, 
that in the past practitioners in the north west have not 
received any extra remuneration as such for call back or 
on-call work. There is a great amount of that work in the 
north-west, as has been outlined by the parties, brought 
about in the main by the scarcity of doctors in that part 
of the State, so that in general practitioners are 
perpetually on call. Really, as Miss Kuhne has said, they 
do not have any normal working hours and in a very real 
sense, in some cases and some communities, are on call 
24 hours a day. 

Obviously, the cost of maintaining that service under 
this Award would be astronomical if not prohibitive to 
the taxpayer. Not surprisingly, the Government has 
insisted that there be some adjustment to these allow- 
ances as they apply elsewhere in the State where the 
problems of providing out-of-hours services are not as 
acute as they are in the north west. 

The parties have come up with a new allowance to be 
known as an availability allowance. That allowance is to 
be 20 per cent of the base salary and is to be in lieu of any 
on-call and call back allowances provided by the Award. 
If it stood by itself, that allowance might present some 
difficulties for the Commission. But it does not stand by 
itself. It is, as the parties have said, part of an overall 
package. That package contains the salary arrangements 
and also includes a new, although somewhat restricted, 
right of private practice. As an offset to those benefits, 
besides the cancellation of the on-call and call back 
penalty provisions to which I have referred, there is to be 
a cessation of the practice of gratuity payments for those 
who join the service after the coming into being of this 
Award. In addition, for the first time, medical 
practitioners will have to contribute towards the expenses 
associated with domestic accommodation which is pro- 
vided for them and there has been a reduction in the 
annual leave provisions. 

I would have thought that anybody who has listened to 
the advocates would be well and truly satisfied that the 
State is not being over generous in its remuneration of 
the practitioners in the north west. The arrangement that 
has been arrived at is one which fits well within the 
Commission's Principles. Looked at as a package, I 
think there is something to be said for the proposition 
that there is in fact a reduction in labour costs associated 
with employing the doctors in question if one takes the 
Award as reflecting a fair assessment of their work value. 
Indeed, that is to some extent reflected in the no 
reduction provision which requires amendment for the 
north west practitioners. Besides that technicality, I 
would have thought it was an arrangement which repre- 
sents a fair attempt at a balance between the needs of the 
State and the demands of the profession. 

In the circumstances, I am quite prepared to make the 
amendments, being satisfied as I am that not only do they 
fit within the letter of the Principles but also within their 
spirit. 

Appearances: 
Mr P.L. Jennings on behalf of the Applicant. 
Miss M.H. Kuhne on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

Australian Medical Association Incorporated, 
Western Australian Branch 

and 
The Hon Minister for Health and Boards of 

Management of Teaching and Non-Teaching Hospitals. 
No. PSA 2104 of 1987. 
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Medical Practitioners Health and 
Welfare Services 

COMMISSIONER G.L. FIELDING. 
Perth 28th day of July 1987. 

Order. 
HAVING heard Mr P.L. Jennings on behalf of the 
Applicant and Miss M.H. Kuhne on behalf of the 
Respondents, the Commission, constituted by the Public 
Service Arbitrator, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 having satis- 
fied itself that the terms of the General Order of the 
Commission No. 1195 of 1986, dated 24 April 1987, have 
been complied with, and by consent, hereby orders — 

1. That the Western Australian State Public 
Hospitals Medical Practitioners' Award 1987 as 
amended be further amended in accordance with the 
following Schedule with effect on and from the 1st 
day of January 1987, save for the amendment 
relevant to Clause 15.—Private Practice — Full- 
Time Medical Practitioners which will operate with 
effect on and from the 1st day of July 1987. 

2. That the question of an amendment to Clause 
2.—Scope be adjourned sine die. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 5.—Appointment of Medical Practitioners 

and Annual Increments: 
(a) Insert a new subclause (5) in the following terms: 

Notwithstanding the provisions of subclauses (2), 
(3) and (4) of this clause medical practitioners 
employed north of 26 degrees South Latitude shall 
be appointed by the Employer at a salary within the 
ranges set out under subclause (1) of Clause 7.— 
Salaries and Salary Ranges in accordance with the 
Schedule of Agreement annexed to this Award. Pro- 
gression through the ranges shall be in accordance 
with the Schedule of Agreement annexed to this 
Award. 

(b) Renumber existing subclause (5) as subclause (6). 
2. Clause 7.—Salaries and Salary Ranges: Insert a new 

subclause (4) in the following terms: 
Subject to Clause 5 (5) medical practitioners 

employed north of 26 degrees South Latitude shall 
be remunerated at salary rates set out in this clause. 

3. Clause 15.—Private Practice — Full Time Medical 
Practitioners: In subclause (1) insert a new paragraph (g) 
in the following terms: 

In lieu of the provisions of subclauses (2) to (8) of 
this clause, medical practitioners employed north of 
26 degrees South Latitude shall be granted private 
practice arrangements in accordance with the 
Schedule of Agreement annexed to this Award. 

4. Clause 17.—On Call and Call Back: Insert a new 
subclause (4) in the following terms: 

(4) A medical practitioner employed on a full- 
time basis north of 26 degrees South Latitude who is 
required to participate in an on-call roster shall in 
lieu of the on-call and call back payments provided 
for in this clause, receive an allowance of 20 per cent 
of that medical practitioner's annual base salary. 

A medical practitioner employed on a sessional 
basis north of 26 degrees South Latitude who is 
required to participate in an on-call roster shall in 
lieu of the on-call and call back payments provided 
for in this clause, receive an allowance calculated at 
the rate of 20 per cent of the annual base salary that 
would apply to the medical practitioner had the 
practitioner been employed on a full-time basis. 

5. Clause 18.—Shift and Weekend Work — Full-Time 
Medical Practitioners: Delete the existing subclauses (d) 
and (e) and insert in lieu the following: 

(d) Work performed during the medical 
practitioner's ordinary hours on a Saturday or a 
Sunday shall be paid for at the rate of time and one 
half. 

(e) Work performed during the medical 
practitioner's ordinary hours on a holiday referred 
to in Clause 9.—Public Holidays shall be paid for at 
the rate of double time and one half or, if the 
Employer agrees, be paid for time worked at the rate 
of time and one half and in addition be allowed to 
observe the holiday on a day mutually acceptable to 
the Employer and the medical practitioner, pro- 
vided that no more than five days may be 
accumulated at any one time. Provided further that 
a medical practitioner employed north of 26 degrees 
South Latitude who is in receipt of the allowance 
prescribed in subclause (4) of Clause 17.—On Call 
and Call Back, shall be paid at the rate to which the 
medical practitioner v/ould ordinarily be entitled 
had the day not been a public holiday and shall be 
entitled to observe the holiday on a day mutually 
acceptable to the Employer and the medical 
practitioner. 

(f) The rates prescribed in paragraphs (d) and (e) 
of this clause shall be in substitution for and not 
cumulative on the rate prescribed in paragraph (a) 
of this clause. 

6. Clause 21.—No Reduction: Insert the following at 
the end of the clause: 

Provided further that this clause shall not apply to 
medical practitioners employed north of 26 degrees 
South Latitude, in respect to the variation in 
conditions of employment in respect to the Schedule 
of Agreement annexed to this Award. 

7. Clause 23.—Liberty to Apply: Insert a new 
provision at the end of the existing clause in the following 
terms: 

Clause 17.—On Call and Call Back: Subclause (4) 
— North West Medical Practitioners. 

Schedule of Agreement. 
Conditions of appointment and employment for Medical 
Practitioners employed in public hospitals north of 26 
degrees south latitude. 

(1) Introduction: The nature of the delivery of medical 
services in public hospitals north of 26 degrees South 
Latitude has resulted in the need for an agreement 
between the Minister for Health and the Western 
Australian Branch of the Australian Medical Association 
which complements those provisions of the Western 
Australian State Public Hospitals Medical Practitioners' 
Award 1987 specific to medical practitioners employed in 
public hospitals north of 26 degrees South Latitude. 

(2) Scope: The Agreement shall apply to all medical 
practitioners employed in public hospitals north of 26 
degrees south latitude with the exception of Interns, 
Resident Medical Officers, Registrars and Senior 
Registrars. 

(3) Salaries, Appointment and Progression Criteria: 
The salaries or salary ranges applicable to medical 
practitioners shall be those contained in Clause (7) (1) of 
the Western Australian State Public Hospitals, Medical 
Practitioners' Award 1987. 

The appointment of a medical practitioner and the 
progression of the practitioner through the salary scales 
shall be in accordance with the following criteria:— 

3.1 A General Practitioner may be appointed to 
classifications within the range Level 1.1 to 1.3, 
provided that a general practitioner with more 
than five years post graduate experience shall 
be appointed at Level 1.4. General 
Practitioners may then proceed subject to good 
conduct, diligence and efficiency by annual 
increments to the maximum, Level 1.6. 
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3.2 A Specialist practitioner shall be appointed at a 
classification of not less than Level 1.5 and 
subject to good conduct, diligence and 
efficiency proceed to Level 2.2. 

3.3 A general practitioner appointed as a Senior 
Medical Officer shall advance two salary points 
provided that this does not exceed Level 1.6. 
After 12 months at Level 1.6, a Senior Medical 
Officer may proceed subject to good conduct, 
diligence and efficiency by annual increments 
to Level 2.2. 

3.4 A specialist appointed as a Senior Medical 
Officer shall advance two salary points and 
then proceed subject to good conduct, 
diligence and efficiency by annual increments 
to the maximum of Level 2.2. After 12 months 
at Level 2.2 a specialist appointed as a Senior 
Medical Officer shall be paid an allowance at 
the maximum level prescribed by Clause 7 (2) of 
the Western Australian Public Hospitals 
Medical Practitioners' Award in addition to the 
prescribed salary. 

(4) Private Practice: A medical practitioner shall 
exercise a right of private practice in accordance with the 
provisions of the North West Private Practice Trust 
Fund, provided that the parties to this Agreement shall 
review these arrangements at the expiration of six months 
from the date of commencement of operation of the 
North West Private Practice Trust Fund. 

(5) Gratuity Payments: Those medical practitioners 
who as part of their contract of employment have been 
offered access to the Gratuity Payment Scheme shall 
continue to accrue an entitlement to the payment until 
the date of resignation or retirement. 

The Gratuity Payment Scheme credits a medical 
practitioner with four weeks' salary for each completed 
year of continuous service, subject to a minimum term of 
three years' continuous service. The payment may be 
drawn in whole or part at any time after completion of 
the qualifying period or will be paid upon retirement or 
resignation. The quantum of the payment is determined 
on the basis of the substantive base salary applicable at 
the time of payment being made. 

(6) Charges Associated with Housing: A medical 
practitioner occupying housing supplied by the Health 
Department of Western Australia or any other Govern- 
ment Agency shall pay the standard charges for rent, gas, 
water and power set by the Health Department or 
Government Agency responsible for establishing the 
charges. 

The charges in respect to gas, water and power shall be 
phased in over a period of 12 months in accordance with 
the following formula — 
1 July 1987 — 31 December 1987: 50% of the charge 
1 January 1988 — 30 June 1988: 75% of the charge 
1 July 1988 and thereafter: 100% of the charge 

Introduction of payment of the subsidy in respect to 
airconditioning shall be phased in according to the 
following formula: 
1 July 1987 — 31 December 1987: 50% of the subsidy 
1 January 1988 — 30 June 1988: 75% of the subsidy 
1 July 1988 and thereafter: 100% of the subsidy 

(7) Annual Leave Travel Concessions: Annual leave 
travel concessions for medical practitioners shall be in 
accordance with Public Service Board Administrative 
Instruction No. 604 "Travel Concessions for Annual 
Leaye". 

This provision will operate from 1 July 1987 and shall 
apply to any claim received after that date. 

(8) Motor Vehicle: The medical practitioner will be 
provided with a fully maintained motor vehicle for 
official use. The vehicle will also be available for limited 
private use in accordance with the conditions laid down 
by the Commissioner of Health. 

(9) Relocation Expenses: Where a medical practitioner 
is recruited from within Western Australia he/she shall 
be entitled to air travel for him/herself and immediate 
family members and the cost of freight of personal 
effects from the point of recruitment to the location of 
appointment, at the expense of the Employer. 

Where a medical practitioner is recruited from 
interstate or overseas, the costs of air travel and freight 
on personal effects will only be met by the Employer 
where the appointee enters a bond to remain for a fixed 
period, not exceeding two years, in service in a hospital 
north of 26 degrees South Latitude in the case of inter- 
state recruitment and three years in the case of overseas 
recuitment. 

The cost of air travel to Perth, Western Australia for 
the employee and immediate family members will be met 
by the Employer on cessation of the contract of service. 
Financial assistance with transportation of personal 
effects may be provided on a discretionary basis. 

The range of items included as personal effects will be 
in accordance with the schedule determined by the 
Commissioner of Health from time to time. 

WESTERN AUSTRALIAN COLLEGE OF 
ADVANCED EDUCATION NON-ACADEMIC 

SALARIED STAFF AWARD 
No. 3 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

Western Australian College of Advanced Education 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 583 of 1987. 

WESTERN AUSTRALIAN COLLEGE OF 
ADVANCED EDUCATION NON-ACADEMIC 

SALARIED STAFF AWARD 1981. 
Non-academic Staff Educational Services 

COMMISSIONER G.L. FIELDING. 
Perth 12th day of August 1987. 

Order. 
HAVING heard Mr J.D. Miller on behalf of the Appli- 
cant and Mr K.H. Dodd on behalf of the Respondent, 
the Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Western Australian College of 
Advanced Education Non-Academic Salaried Staff 
Award 1981 as amended be further amended in 
accordance with the following Schedule with effect 
on and from this day. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
Clause 23.—Allowances: In paragraph (x) of 

subclause (A) of this clause delete the words "shall be 
allowed first class fares and". 
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ZOOLOGICAL GARDENS EMPLOYEES AWARD 
No. 29 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Zoological Gardens Board. 
No. 528 of 1987. 

ZOOLOGICAL GARDENS EMPLOYEES AWARD 
No. 29 of 1969. 

Various Animal Welfare 

COMMISSIONER J.A. NEGUS. 
3rd day of September 1987. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Ms S. Miranda on behalf of the respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the Zoological Gardens Employees Award 
No. 29 of 1969 as varied, be further varied in 
accordance with the following Schedule and that 
such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after the 18th day of July 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 8.—Overtime: Delete subclause (5) (a) of this 

clause and insert the following in lieu: 
(5) (a) An employee required to work continuous 

overtime for more than 1 Vi hours shall be supplied 
with a meal by the employer or be paid $5.10 for a 
meal, and if, owing to the amount of overtime 
worked, a second or subsequent meal is required he 
shall be supplied with each such meal by the 
employer or be paid $2.98 for each meal so required. 

AWARDS/AGREEMENTS — 
Second tier/wage fixing 

principles 1987 — orders — 

LESLIE SALT CO AWARD 1982 
No. 31 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 (8) (a) — second tier wage adjustment. 

Leslie Salt Co 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others. 

No. 829 of 1987. 

LESLIE SALT CO AWARD 1982 
No. 31 of 1982. 

Operators Mining — salt 

COMMISSIONER J.F. GREGOR. 
30th day of July 1987. 

Order. 
WHEREAS conferences were held between the parties 
on 30 July 1987 to discuss the permanent implementation 
of changes in work practices which have been introduced 
on a temporary basis and; whereas both parties now 
agree that those practices should be implemented 
permanently on the understanding that the changes made 
will then justify a wage increase and the restructuring of 
some classifications under the Restructuring and 
Efficiency Principle and; whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986 and by consent hereby orders — 

That the Leslie Salt Co Award 1982 No. 31 of 
1982 as amended, be further amended in accordance 
with the following Schedule with effect from the 
date hereof except for Column B in Clause 21.— 
Wages which shall apply from 18 October 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 9.—Hours — Day Workers: Delete 

subclauses (a) (i), (ii) and (c) and insert in lieu: 
(a) The ordinary hours of work for day 

workers — 
(i) shall be an average of 3 8 hours per week on 

the basis of 19 days worked in each 28 day 
cycle with the 20th day being an unpaid 
Allocated Day Off (ADO); 

(ii) shall be worked in five days of not more 
than eight hours per day, Monday to 
Friday inclusive excepting any ADO. 

(c) The first eight hours worked between 7.00 
a.m. and 5.30 p.m. shall be deemed to be ordinary 
hours. 

2. Clause 9.—Hours Shift Workers: Delete subclauses 
(a) (i), (ii) and (b) and insert in lieu: 

(a) The ordinary hours of work of shift 
workers — 

(i) shall be an average of 38 hours per week on 
the basis of 19 days worked in each 28 day 
cycle with the 20th day being an unpaid 
Allocated Day Off (ADO); 

(ii) shall be worked in shifts of eight hours per 
day, Monday to Friday inclusive, except 
an ADO. 

(b) The first eight hours worked between 7.00 
a.m. and 5.30 p.m. on Day Shift and between 3.30 
p.m. and 12 midnight on Afternoon Shift shall be 
deemed to be ordinary hours. 

3. Clause 14.—Holidays: In subclause (6) delete the 
figure 20 and insert in lieu thereof the figure 25. 

4. Clause 16.—Annual Leave: Re-number 16 (1) (a) as 
16 (1) (a) (i) and insert the following: 

This period of five consecutive weeks leave 
represents 25 normal working days and excludes an 
ADO. 

Insert new subclause 16 (1) (a) (ii): 
Any ADO falling within an approved period of 

annual leave is not rescheduled and does not count 
as annual leave taken. 

5. Clause 18: In subclauses (b) and (c) delete the figure 
52 and insert the figure 104 in both instances. 

6. Schedule 1 —Application of 38-Hour Week: Delete 
schedule and insert in lieu the following: 

Application of 38-Hour Week. 
(1) A 38-hour week will be adopted from 19 July 

1982. The system adopted at Leslie Salt Co will be to 
take an "allocated day off" once in each 28-day 
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cycle. It is envisaged that during the life of the 
1982/84 Award, all employees will take the same 
day off, which will be the third Friday of each 
28-day cycle. The only exception will be employees 
required for shiploading and essential services, who 
will take the "allocated day off" on the fourth 
Monday or Friday of the cycle. 

Should sufficient justification arise, the allocated 
day off may be changed from the third Friday to 
some other day in the 28-day cycle if mutually 
agreed by the Company and the majority of 
employees. 

An allocated day off, as an additional leisure day, 
will not be part of the normal hours of work and is 
therefore not a paid day. An employee will be 
entitled to no more than 13 allocated days off per 
year. 

(2) Attendance records for each 28-day cycle shall 
be maintained by each Department to monitor 
allocated days off. 

(3) The above method of a 38-hour week is an 
averaging system, as detailed below. 
Week Hours Worked Hours Paid 
Week 1 40 40 
Week 2 40 40 
Week 3 32 32 
Week 4 40 40 

152 152 
Hourly rates of pay are obtained by dividing the 

weekly pay rate by 38. 
Overtime begins on ordinary working days after 

eight hours have been worked except for pre-start 
overtime which is all at overtime rates. 

(4) Each day of paid leave occurring during any 
28-day cycle shall be paid at the rate of eight 
ordinary hours. This includes annual leave, long 
service leave, sick leave, public holidays, workers' 
compensation, jury service, compassionate leave 
and union training. 

(5) Allocated days off occurring during periods of 
paid leave will be processed as follows:— 

(a) Annual Leave: An allocated day off 
occurring during an employee's annual 
leave will be included in the leave 
entitlement, i.e. if an employee had 25 
days accrued leave entitlement and wishes 
to take 15 days leave then 14 days annual 
leave plus one allocated day off = 15 days 
and 11 days annual leave entitlement 
would be retained. 
Holiday pay would be 14 days x eight 
hours x hourly rate + applicable leave 
loading + the ADO would be an unpaid 
day. 

(b) Long Service Leave: As for Annual Leave 
except that leave loading is 20 per cent paid 
on employee's return to work. 

(c) Sick Leave (including Sickness and 
Accident Benefits): Because an allocated 
day off is a leisure day and not a paid day 
an employee who is on sick leave on that 
day will not have the allocated day off 
rescheduled. However, his sick leave 
credits are retained. In the event there is an 
extended perioa of absence on sick leave 
there will be no accrual of allocated days 
off. 

(d) Workers' Compensation: Because an 
allocated day off is not a paid day, if an 
employee is absent on workers' compen- 
sation then his allocated day off will not be 
rescheduled. In the event there is an 
extended period of absence on workers' 
compensation there will be no accrual of 
allocated days off. 
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(e) Public Holidays: An allocated day off will 
not be scheduled on a public holiday. 

(f) Jury Service: As for (d) Workers' 
Compensation. 

(g) Compassionate Leave: Because an 
allocated day off is not a paid day, an 
employee who is absent on compassionate 
leave when the allocated day off falls due 
shall not have that day rescheduled. 

(h) Leave for Union Training: If an employee 
is absent on union training leave as 
provided in the Award then his entitlement 
to an allocated day off will be rescheduled 
to a mutually agreed day within the 28-day 
cycle. 

7. Clause 21: Delete wage rates and insert in lieu: 
Column A Column B 

(WEF (WEF 
6 August 18 October 

1987) 1987) 
Boilermaker (who is also 
required to mark-out) 408.10 416.10 
Boilermaker 406.10 414.10 
Fitter and Turner 406.10 414.10 
Fitter — Mixed Plant 406.10 414.10 
Fitter — Heavey Duty — 
Diesel 406.10 414.10 
Electrical Fitter 406.10 414.10 
Serviceman 381.40 388.90 
Tool and Material 
Storeman 375.20 382.60 
Machinist — Second 
Class 375.20 382.60 
Trades Assistant 365.70 372.90 
Mobile Equipment 
Operator Grade 2 389.50 397.10 
Mobile Equipment 
Operator Grade 1 383.80 391.30 
Process Operator Grade 2 363.30 370.40 
Process Operator Grade 1 356.40 363.40 
General Hand 335.30 341.90 

AWARDS/AGREEMENTS — 
Application for variation — 

no variation resulting — 

GAS WORKERS (SEC) AGREEMENT 
No. 6 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. 712, 714, 716, 718, 720, 722, 724, 
726 and 728 of 1987. 

Between the State Energy Commission of Western 
Australia, Applicant and the Australian Society of 
Engineers, Moulders and Foundry Workers 
Industrial Union of Workers, Western Australian 
Branch and Others, Respondents. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the applications, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the applications be withdrawn by leave. 
Dated at Perth this 13th day of August 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 
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AWARDS/AGREEMENTS — 
Interpretation of — 

MISCELLANEOUS WORKERS 
(STATE ENERGY COMMISSION) AWARD 

No. 3 of 1967. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

State Energy Commission. 
No. 335 of 1987. 

MISCELLANEOUS WORKERS 
(STATE ENERGY COMMISSION) AWARD 

No. 3 of 1967. 

Miscellaneous Workers Electrical Power Industry 

COMMISSIONER O.K. SALMON. 
Perth 5th day of August 1987. 

Award interpretation — Clause 10.—Annual Leave — 
Qualifying 12 month period — time accrued — 
interpretation negative. 

Reasons for Decision. 
THE COMMISSIONER: This is an application for inter- 
pretation of an award pursuant to section 49 of the 
Industrial Relations Act 1979. The award in question is 
the Miscellaneous Workers (State Energy Commission) 
Award No. 3 of 1967 and the question posed is in these 
terms: 

Should an employee, whose employment is 
terminated after 12 months' continuous service, be 
paid leave loading on any untaken period of leave 
accrued during the 12 month period of service? 

It will be seen that the question relates entirely to an 
employee's entitlement under the award's annual leave 
provisions, so for convenience I will reproduce the 
relevant clause from the award in full — 

10.—Annual Leave. 
(1) (a) Except as hereinafter provided, a period of 

four weeks' annual leave with payment of ordinary 
wages as prescribed shall be allowed annually at the 
employer's convenience to an employee by the 
employer after a period of 12 months' consecutive 
service with that employer. 

(b) A seven day shift employee, i.e. a shift 
employee who is rostered to work regularly on 
Sunday and holidays shall be allowed one week's 
leave in addition to the leave to which the employee 
is otherwise entitled under this clause. 

(c) Where an employee with 12 months' 
continuous service is engaged for part of a 
qualifying 12 monthly period as a seven day shift 
employee, the employee shall be entitled to have the 
period of annual leave to which the employee is 
otherwise entitled under this clause increased by 
one-twelfth of a week for each completed month the 
employee is continuously so engaged. 

(2) Annual leave may be taken in one or two 
periods provided that each period shall be in 
complete weeks and not less than one week. 

(3) If any holiday under this award falls within an 
employee's period of annual leave and is observed 
on a day which in the case of that employee would 
have been an ordinary working day, there shall be 
added to that period one day being an ordinary 
working day for each holiday observed as aforesaid. 

(4) (a) Subject to the provisions of paragraph (b) 
of this subclause, when computing the annual leave 
due under this clause no deduction shall be made 
from such leave in respect of the period that an 
employee is on annual leave or holidays, and no 
such deduction shall be made for any approved 
period or periods during which an employee is 
absent from duty through sickness with or without 
pay, unless the absence exceeds 13 weeks in the 
aggregate in which case deduction may be made for 
such excess only. 

(b) Approved periods of absence from work 
caused through accidents sustained in the course of 
employment shall not be considered breaks in 
continuity of service but the first six months only of 
any such period shall count as service for the 
purpose of computing annual leave. 

(5) Subject to the provisions of subclause (6) of 
this clause, an employee whose employment 
terminates after one month's continuous service in 
any qualifying 12 monthly period, shaU be paid 2.88 
hours' pay in respect of each completed week of 
continuous service in that qualifying period. 

(6) An employee whose employment terminates 
shall be entitled to payment, including the loading 
prescribed in subclause (11) of this clause, for any 
complete period of annual leave due to the 
employee. 

(7) Except as provided in subclause (6) of this 
clause an employee who is justifiably dismissed for 
misconduct shall not be entitled to the benefits of 
the provisions of this clause. 

(8) "Ordinary Wages" for the purpose of 
subclause (1) of this clause shall mean the rate of 
wage the employee has received for the greatest 
proportion of the calendar month prior to the 
employee taking the leave. 

(9) Annual leave shall be calculated up to the end 
of each financial year. 

(10) When work is closed for the purpose of 
allowing annual leave to be taken, employees with 
less than a full year's service shall be entitled to 
payment during such period for the number of days 
leave due to them. 

(11) In addition to the payment for annual leave, 
an employee shall receive a loading calculated on the 
following basis: 

(a) Day Employees — 17.5 per cent of the 
employee's "rate of wage" calculated at 
the date of accrual. 

(b) Shift Employees — Shift loadings and 
weekend penalties for ordinary time, as 
prescribed in Clause 8.—Shift Work of 
this award, in accordance with the shift 
roster the employee would have worked 
had the shift employee not been on leave. 
Where the amount paid for shift loadings 
and/or weekend penalties is less than 17.5 
per cent of the employee's "rate of wage", 
a loading shall be added to give an amount 
equal to 17.5 per cent of the employee's 
"rate of wage" at the date of accrual. 

(c) "Rate of Wage" shall comprise the wage 
an employee would have received in 
respect of the ordinary time the employee 
would have worked had the employee not 
been on leave during the relevant period. 

(d) The loading prescribed by this subclause 
shall not apply to proportionate leave on 
termination. 

(12) The provisions of this clause shall not apply 
to a casual employee. 

Also for convenience I mention at this stage that the 
award is a consent award, but came into effect on the 
10th day of March 1967 and in its original form it is 
reported at 47 WAIG 175. It was consolidated on the 6th 
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day of November 1973 (53 WA1G 1404) and with respect 
to annual leave was again amended on the 1st day of 
February 1978 so as to include annual leave loading 
entitlements that, substantially, are the loading 
provisions as they are prescribed today (58 WAIG 252). 

The question posed by the Applicant Union arises out 
of a complaint by Margaret Mace, an employee of the 
Respondent between 4 November 1985 and 6 March 
1987. Mrs Mace was a shift worker whose annual leave 
entitlement was five weeks after 12 months' consecutive 
service. Between 26 August 1986 and 7 September 1986 
and between 25 January 1987 to 1 February 1987 she 
took annual leave of 121.75 hours altogether for which 
she was paid the annual leave loading. Clearly, she had 
more than 12 months' service, but the amount of annual 
leave that she was entitled to for 12 months' service was 
187.5 hours. The balance of leave entitlement for the 12 
months was 65.75 hours. On terminating her employ- 
ment she was paid for the balance of hours at the 
ordinary rate, no loading was paid. The Union believes 
that, on a proper construction of Clause 10, Mrs Mace 
was deprived of her proper payment for the balance of 
65.75 hours' leave. 

An employee's entitlement to a period of paid annual 
leave arises under Clause 10 (1), but payment for leave in 
this provision is at the ordinary wage rate prescribed in 
the award for the employee's classification; and the leave 
period allowed is conditional upon the employee 
completing 12 months' consecutive service. Clause 10 
(11) operates so as to add a loading to the payment for 
the period of leave prescribed in Clause 10 (1). Clause 10 
(5) confers payment in lieu of leave calculated propor- 
tionately, according to service, in respect of employees 
whose employment terminates after one month 
continuous service; Clause 10 (6) ensures that the leave 
loading prescribed in Clause 10 (11) applies only to 
completed periods of annual leave due to an employee 
whose service is terminated. The balance of propor- 
tionate leave entitlements due to such employee is paid 
for at the ordinary rate of wage. 

The Union contends that the abovementioned parts of 
Clause 10 are all that is relevant in considering the 
question posed. However, the Respondent argues that 
the answer to the question turns on Clause 10 (9), which 
says simply that annual leave shall be calculated up to the 
end of each financial year — 30 June. 

Coming back to Mrs Mace, her annual leave entitle- 
ment was calculated at 30 June 1986 as entitlement due 
after eight months; and though not strictly due the 
loading prescribed in Clause 10(11), because she had not 
then become entitled to a complete period of annual 
leave prescribed in Clause 10 (1), the Respondent paid 
her the loading nevertheless. However, because she 
terminated her employment eight months after 30 June 
1986 she received no further loading on proportionate 
leave payments, even though Clause 10 (6) says she shall 
be paid the loading for a complete period of annual 
leave. The Union believes she should be paid the loading 
for leave due after the first four months of the eight 
months' leave balance due. 

It is common ground that the Respondent adopts a 
management practice according to its understanding of 
Clause 10 (9) and that its practice is of great practical 
value in the operation of Statewide services. The Union 
also acknowledges that an employee may benefit by 
receiving a loading, not otherwise due on the payments, 
but it does on to say that the Respondent has elected to 
do this becuase of the greater benefit derived by bringing 
all employees' leave entitlements to a common 
calculation date. Furthermore, it insists that whereas the 
Respondent's practice confers an overall award benefit 
on the great majority who are long term employees, the 
Respondent cannot extract from Clause 10 (9) a warrant 
for disentitling an individual employee in respect of 
another prescribed benefit merely because this 
employee's circumstances do not conform to those of the 
majority. 

In these respects, the Union argues that Clause 10 (9) 
relates to the calculation of annual leave and that annual 
leave is not to be confused with the subject matter of 
Clauses 10 (5) and 10 (6), that subject matter being a 
terminating employee's entitlement to payments in lieu 
of annual leave proportionate to the length of service — 
Clause 10 (5) dealing with cases where service is less than 
annual leave qualifying period and Clause 10 (6) dealing 
with cases where service is greater than annual leave 
qualifying period. 

Applying this analysis to Mrs Mace, whereas it is a fact 
that she has taken leave calculated to 30 June 1986 at the 
loaded rate, there is the superseding fact of her entitle- 
ment in lieu of annual leave — half according to Clause 
10 (6). 

The Respondent contends that the arrangement 
applied in Mrs Mace's case is entirely correct on a proper 
construction of the award and it grounds this contention 
on custom and practice. Indeed, it says that Clause 10 (9) 
is in all respects consistent with the practice that has 
always applied in the calculation of annual leave for its 
employees. 

The Respondent further contends that the words 
"except as hereinafter provided" which form the 
opening phrase in Clause 10 (1) (a) provide the key to a 
correct construction of the clause overall. Thus it is said 
that each provision in the clause has equal significance 
and is a qualification of Clause 10 (1) (a). For example, 
while there is an entitlement to four weeks' annual leave 
prescribed in Clause 10 (1) (a), Clause 10 (12) disentitles a 
casual employee to all of the provisions of Clause 10. 
Likewise, in the Respondent's argument. Clause 10 (11) 
provides a loading which is in addition to ordinary wages 
prescribed for the period of annual leave allowed in 
Clause 10 (1) (a). The same is said to be true of Clause 10 
(9) which provides that annual leave shall be calculated 
up to the end of each financial year. This subclause is 
seen as having the same weight and significance as 
Clauses 10 (11) and 10 (12) in qualifying the entitlement 
under Clause 10 (1) (a) for the purpose of interpreting the 
clause of the award. Therefore, according to this 
analysis, the following statement describes the true effect 
of Clause 10 (9): 

Subclause (9) is a subclause of an award of this 
Commission. It is binding on the parties and it 
supports and gives authority to custom and practice. 
It means exactly what it says — the annual leave 
shall . . . be calculated up to the end of each 
financial year. Annual leave is the title of the clause 
and subclause (9) means that all calculations and 
entitlements in this clause shall be calculated up to 
30 June each year. 

(My emphasis) 
Disregarding Clause 10 (9) for the moment, if the 

words "except as hereinafter provided" were deleted 
from Clause 10 (1) (a). Clauses 10 (11), 10 (12) and any 
other subclause that modifies the basic annual leave 
entitlement would still have the same effect. Therefore, it 
is evident that if the words in question have relevance in 
constructing any other provision in the clause beyond 10 
(1) (b) and (c) it is relevant to Clause 10 (9) only. 

Taken by itself Clause 10 (9) is not ambiguous and it 
provides no more than that annual leave shall be calcu- 
lated up to the end of each financial year. However, it is 
common ground that Clause 10 (9) reflects as much of a 
long standing practice concerning the Respondent's 
administration of annual leave arrangements as is 
consistent with its terms; and in this context I think that it 
can be taken as qualifying Clause 10 (1) (a) in the light of 
the words ' 'except as hereinafter provided". The result is 
that the Respondent may make arrangements for annual 
leave purposes whereby each employee's anniversary 
date is 30 June. Therefore, while the prescribed basic 
annual leave entitlement remains unaltered, any 
qualifying 12 monthly period must be between 30 June in 
one year and the next. 
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Of course the Respondent expedites the foregoing 
arrangement by accrediting each employee with a first 
leave period calculated to 30 June in a particular year 
paid for at ordinary rates, plus loading, but this practice 
is not contrary to the award. 

Clause 10 (5) and 10 (6) are unambiguously expressed. 
Clause 10 (5) speaks of any qualifying 12 monthly period. 
This means the period from 30 June in the year an 
employee's anniversary date is fixed on that day to 30 
June in the next year. Clause 10 (6) speaks of an entitle- 
ment to payment in lieu of annual leave including a 
loading and of any complete period of annual leave due 
to an employee. But any complete period of annual leave 
can only accrue after a qualifying 12 monthly period has 
been served. This period also falls between 30 June in one 
year and in the next. 

It is my conclusion that the foregoing analysis is a true 
interpretation of the award. Accordingly, I find that Mrs 
Mace was correctly paid in respect of her annual leave 
entitlement and the question posed will be answered in 
the negative. 

Appearances: 
Mr J.A. McGinty appeared on behalf of the 

Applicant. 
Mr M.K. Hurley appeared on behalf of the 

Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 335 of 1987. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and State Energy 
Commission, Respondent. 

Declaration. 
HAVING heard Mr J.A. McGinty on behalf of the 
Applicant and Mr M.K. Hurley on behalf of the 
Respondent, I, the undersigned member of the Western 
Australian Industrial Relations Commission, pursuant 
to the powers conferred on me under the Industrial 
Relations Act 1979 hereby declare that: 

Upon a true interpretation of the Federated 
Miscellaneous Workers (State Energy Commission) 
Award No. 3 of 1967, the question posed pursuant 
to Clause 10.—Annual Leave, viz: should an 
employee whose employment terminates after 12 
months continuous service be paid leave loading on 
any untaken period of leave accrued during the 
completed 12 month period of service? must be 
answered in the negative. 

Dated at Perth this 5th day of August 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

RAILWAY EMPLOYEES AWARD 
No. 18 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49. 

West Australian Government Railways Commission 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others. 

No. 612 of 1987. 

RAILWAY EMPLOYEES AWARD 
No. 18 of 1969. 

Railway Employees Railway Industry 

COMMISSIONER O.K. SALMON. 
Perth 5th day of August 1987. 

Award interpretation — Clause 35 (1) (d) annual leave — 
acting in higher capacity — interpretation negative. 

Reasons for Decision. 

THE COMMISSIONER: In No. 284 (2) of 1986 
Halliwell S.C. issued an order pursuant to section 46 (b) 
of the Industrial Relations Act 1979, to amend Clause 35 
(1) (d) of the Railway Employees Award No. 18 of 1969 
for the purpose of remed>ing a defect (67 WAIG 591). I 
reproduce the clause as it was framed prior to being 
amended with its defective part italicised. 

35 (1) (d) Workers shall be paid for annual leave 
at their graded rates of pay when such annual leave 
is taken. Provided that if within two weeks before 
such annual leave is taken the employee is acting in a 
higher capacity and has done so for not less than two 
months continuously the annual leave shall be paid 
for at the rate applicable to such higher capacity 
position. 

From the time the order amending Clause 35 (1) (d) 
was made there has been disagreement between the 
parties regarding its true meaning. Westrail claims that 
the two months acting time in a higher capacity that 
confers an entitlement upon an employee to have an 
annual leave period paid for at the higher rate must end 
two weeks before the date an employee commences 
annual leave, or during that two week period, or at the 
end of the day before the day leave commences. Westrail 
also claims that work in a higher capacity must be 
performed for two months without interruption. 

The unions contend that the clause is framed clearly 
and unambiguously and that the words "for not less than 
two months" include the case where two months acting 
time is made up of discrete periods of acting time 
irrespective of the lengths of non acting time between 
each. Of course that would have to mean a total of two 
months acting time performed between successive annual 
leave periods. Furthermore, the unions say that as long 
as any part of acting time making up a total of two 
months falls in the period of two weeks before the annual 
leave commencing day of an employee with two months 
acting time, annual leave is paid for at the higher rate. 

The rule that binds me in the interpretation of an 
award pursuant to section 46 of the Act has been restated 
this year by the Industrial Appeals Court in Robe River 
Iron Associates v. Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and Others (67 
WAIG 1097 see Brinsden J. at 1098). If the terms of the 
clause in question when read in conjunction with the rest 
of the award are clear and unambiguous they must be 
given their plain meaning; there is no room for inter- 
pretation without ambiguity. 

The words "for not less than two months" in Clause 
35 (1) (d) are not qualified by the words "without inter- 
ruption" or "continuously", which is synonymous; and 
when read with the rest of the award the clause is framed 
in clear and unambiguous terms. The clause carries the 
meaning ascribed to it by the unions and must be applied 
accordingly. 

The two questions posed by Westrail in the schedule 
accompanying the application for interpretation of the 
award are in the following terms: 

(i) For an employee to be entitled to annual leave 
at the higher capacity rate does the employee 
need to be engaged and paid for all time worked 
at the higher rate for a period of two months 
within 10 days of proceeding on leave? 
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(ii) If during the two month period an employee 
has an unpaid absence which results in the 
employee not being paid for a day or shift at the 
higher capacity rate does this require the two 
month qualifying period to begin afresh? 

Both questions are answered negatively and a 
declaration to this effect will issue. 

A declaration will now issue in the form of minutes. If 
the parties wish to speak to the minutes a date will be 
fixed for this purpose. If not the declaration will carry 
today's date. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 612 of 1987. 

Between Westrail, Applicant and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia and Others, Respondents. 

Declaration. 
HAVING heard Mr K. A. Baldwin on behalf of Westrail 
and Mr J. Sharp-Collett on behalf of the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia and Mr R.C. Wells on behalf of the Australian 
Railways Union of Workers West Australian Branch, I, 
the undersigned member of the Western Australian 
Industrial Relations Commission, pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979 hereby declare that: 

Upon a true interpretation of the Railway 
Employees Award No. 18 of 1969, the questions 
posed pursuant to Clause 35 (1) (d).—Annual 
Leave, viz'.— 

(i) For an employee to be entitled to annual 
leave at the higher capacity rate does the 
employee need to be engaged and paid for 
all time worked at the higher rate for a 
period of two months within 10 days of 
proceeding on leave? 

(ii) If during the two month period an 
employee has an unpaid absence which 
results in the employee not being paid for a 
day or shift at the higher capacity rate does 
this require the two month qualifying 
period to begin afresh? must be answered 
in the negative. 

Dated at Perth this 5th day of August 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

AGREEMENTS — 
Industrial — retirements from — 

NOTICE. 

IN THE MATTER of the filing in the office of the 
Registrar, a Notice of Retirement from an Industrial 
Agreement; in accordance with section 41 (7) of the 
Industrial Relations Act 1979, the Civil Service 
Association of Western Australia Incorporated ceased to 
be a party to the "Conservation and Land Management 
Office/Clerical Trainees Agreement" No. 1, No. PSA 
AG3 of 1986 on and from 15 February 1987. 

Dated at Perth this 3rd day of September 1987. 

CANCELLATION OF 
AWARDS/AG RE EM E NTS/ 

RESPONDENTS — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1207 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of the cancellation of an agreement under 
section 47 of the said Act. 

Order. 
WHEREAS the Commission, being of the opinion that 
there is no employee to whom the Gas Workers' 
(Fremantle Gas and Coke Company) Agreement 1973, 
No. 1 of 1974 applies, did give notice of an intention to 
make an Order cancelling such agreement; and whereas 
on the 8th day of September 1987 there was no objection 
to making of such an Order; now therefore, I, the under- 
signed Chief Commissioner of the Western Australian 
Industrial Relations Commission, pursuant to the 
powers in the said Act thereby enabling me do hereby 
order that the Gas Workers' (Fremantle Gas and Coke 
Company) Agreement 1973, No. 1 of 1974 be cancelled. 

Dated at Perth this 8th day of September 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

NOTICES — 
Award/agreement matters — 

Application No. AG14 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"AMIEU — DERBY MEAT PROCESSING CO LTD 
BROOME — SENIORITY AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the West Australian Branch, 
Australasian Meat Industry Employees' Union, 
Industrial Union of Workers, Perth under the Industrial 
Relations Act 1979 for registration of the above 
Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

Application. 
This agreement applies only to permanent employees 

of the employer unless otherwise stated. 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 11th day of August 1987. 

K. SCAPIN, 
Registrar. 

K. SCAPIN, 
Registrar. 

56221-4 
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Application No. 1117 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "CATERING EMPLOYEES 

(NATIONWIDE FOOD SERVICE PTY LTD) 
AWARD No. A31 of 1981". 

NOTICE is given that an application has been made to 
the Commission by the Federated Liquor and Allied 
Industries Employees Union of Australia, Western 
Australian Branch, Union of Workers under the 
Industrial Relations Act 1979 for a variation of the above 
Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

Clause 6.—Definitions: Delete subclause (2) from this 
clause and insert in lieu thereof the following:— 

(2) "Catering Establishment" shall mean any 
building or place where meals and/or light 
refreshments and/or drinks are served and provided 
for weddings, parties, dances, social functions, 
discotheques, cabarets, theatres, festivals, fairs, 
exhibition buildings, cultural centres, convention 
centres, entertainment centres, racecourses, 
showgrounds, sporting grounds, and the like, and 
shall include the provision of catering and ancilliary 
services for any other purpose. 

A copy of the proposed Award may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 7th day of September 1987. 

K. SCAPIN, 
Registrar. 

Application No. A22 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"CLERKS' (HBF — CLERICAL, ADMINISTRATIVE 

AND INFORMATION PROCESSING OFFICERS) 
AWARD 1987". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for the above 
Award. 

This award replaces the Clerks' (Commercial, Social 
and Professional Services) Award No. 14 of 1972 insofar 
as it applies to clerical employees of the respondent. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This Award shall have effect throughout the State of 

Western Australia and shall apply to all employees 
eligible for membership of the Federated Clerks' Union 
of Australia Industrial Union of Workers, WA Branch 
employed by the Hospital Benefit Fund of Western 
Australia Inc and its subsidiaries, including but not 
limited to HBF Health Services Pty Limited, employed in 
the industry or industries of the respondent. 

This Award shall not apply to employees of any 
Hospital owned or operated by the respondent or any of 
its subsidiaries where those employees are employed on 
the premises of such hospital or on premises directly 
associated with the hospital. 

(1987) 67 W.A.I.G. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 7th day of September 1987. 

K. SCAPIN, 
Registrar. 

Application No. A16 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"CLERKS (NATIONAL SAFETY COUNCIL 

OF WA INC) 1987". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for the above 
Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This Award shall have effect throughout the State of 

Western Australia and shall apply only to employees 
eligible for membership of the Federated Clerks' Union 
of Australia Industrial Union of Workers, WA Branch 
employed by the National Safety Council of WA Inc in 
positions classified up to and including level 5 as con- 
tained in Clause 9 of the Award. 

9.—Salaries and Salary Ranges. 
The minimum rates of pay to officers covered by this 

Award shall be set out in Schedule A. 
Schedule A. 

Salary 
Level Per Annum 

$ 
1 Under 17 years 

17 years 
18 years 
19 years 
20 years 
21 years or 1st year adult service 
22 years or 2nd year adult service 
23 years or 3rd year adult service 
24 years or 4th year adult service 
25 years or 5 th year adult service 
26 years or 6th year adult service 
27 years or 7th year adult service 
28 years or 8th year adult service 
29 years or 9th year adult service 

2 
3 
4 
5 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 12th day of August 1987. 

K. SCAPIN, 
Registrar. 
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Application No. A21 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"ENROLLED NURSES (DOCTORS' AND 

DENTISTS' SURGERIES) AWARD 
No. A21 of 1987". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This award shall apply to enrolled nurses as defined 

employed in Western Australia by any registered dental 
or medical practitioner or in any pathology clinic. 

4.—Definitions. 
(1) "Enrolled Nurse" means a person registered Or 

entitled to be registered as such pursuant to the Nurses' 
Act 1968. 

(2) "Registered dental or medical practitioner" means 
a person who is registered as such pursuant to the laws of 
Western Australia. 

(3) to (7) . . . 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 7th day of September 1987. 

K. SCAPIN, 
Registrar. 

Application No. A20 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"IRON ORE PRODUCTION AND PROCESSING 

(HAMERSLEY IRON PTY LIMITED) AWARD 1987" 

NOTICE is given that an application has been made to 
the Commission by Hamersley Iron Pty Limited under 
the Industrial Relations Actl979 for the above Award. 

This award replaces the Iron Ore Production and 
Processing (Hamersley Iron Pty Limited) Award No. 
A15of 1985. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

4.—Area and Scope. 
(1) This award:— 

(a) relates to the iron ore production and 
processing industry as hereinafter defined and 
as carried on by Hamersley Iron Pty Limited; 

(b) applies to employees employed by the 
respondent in any calling mentioned in the 
award; and 

(c) is restricted in its operation to the area of the 
State between 18th and 26th parallel of South 
Latitude. 

(2) For the purpose of this award, the iron ore 
production and processing industry includes the 
operations of quarrying, mining, crushing, transporting, 
treating, storing, loading and unloading of iron ore, and 
work incidental thereto. 
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A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 3rd day of September 1987. 

K. SCAPIN, 
Registrar. 

Application No. A18 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"JOURNALISTS' (DAILY NEWS) AWARD 1987". 

NOTICE is given that an application has been made to 
the Commission by United Media Ltd trading as the 
Daily News Pty Ltd under the Industrial Relations Act 
1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This Award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This award shall apply to all workers employed in the 

callings listed in Clause 11 hereof employed by the 
respondent except the Editor, News Editor/Chief of 
Staff, Magazine Editor, Production Editor and Sports 
Editor. 

11.—Wages. 
(1) The minimum weekly wage to be paid to 

Journalists, Photographers or Artists bound by this 
award shall be as follows:— 

Grade Per Week 
$ 

Special A Grade 674.00 
A1 Grade 647.60 
A2 Grade 598.50 
A Grade 552.00 
B Grade 474.90 
C Grade  398.30 
D Grade 330.50 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 1st day of September 1987. 

K. SCAPIN, 
Registrar. 

Application No. 759 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "MINERAL SANDS MINING AND 

PROCESSING INDUSTRY AWARD No. 38 of 1981". 

NOTICE is given that an application has been made to 
the Commission by Associated Minerals Consolidated 
and Others under the Industrial Relations Act 1979 for a 
variation of the above Award. 

As far as relevant, those parts of the proposed amend- 
ment which relate to area of operation or scope are 
published hereunder. 
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Add to Clause 27.—Wages the following new 
classification:— 

Tradesman Horticulturalist 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 7th day of September 1987. 

K. SCAPIN, 
Registrar. 

Application No. 347 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "MINERAL SANDS MINING AND 

PROCESSING (ENGINEERING AND BUILDING 
TRADES) AWARD No. 6 of 1977". 

NOTICE is given that an application has been made to 
the Commission by Associated Minerals Consolidated 
and Others under the Industrial Relations Act 1979 for a 
variation of the above Award. 

As far as relevant, those parts of the proposed amend- 
ment which relate to area of operation or scope are 
published hereunder. 

Clause 26.—Wages — Metal Trades: Insert new wage 
classifications: 

(a) Tradesman working alone 
(Westralian Sands only) $323.10 

(b) Rubber Worker Grade I $306.10* 
(c) Rubber Worker Grade II $284.80* 

* Such rate includes provisions for working with 
potentially toxic substances. 

Clause 29.—Definitions: Insert new definitions as 
follows:— 

(a) Engineering: Tradesman working alone for the 
purpose of this allowance is: 

(a) Engaged in work on site in operating 
plants on a permanent or long term 
basis. 

(b) Works alone with minimal contact with 
other tradesmen or supervisor for at 
least four days per week. 

(c) Has responsibility for much of the work 
he conducts with minimal reference to a 
supervisor. 

(d) Specifically excludes a worker required 
to undertake periodic shift work and 
workers who are normally part of a 
larger crew who are assigned daily work 
which would cause them to work in 
conditions expressed in items (a) — (c) 
above. 

(e) Is appointed as such. 
(b) Rubber Workers: Rubber workers may be 

engaged in a wide range of duties which involve 
natural and synthetic rubbers/plastics and 
similar materials. Some of the materials and 
duties include:— 

• linatex/latex type rubber 
® fully and semi-cured rubbers 
8 polyurethanes 
8 fibre glass 
8 use of two part kits which may be epoxy, 

polyvinyl, polystyrene, polyethylene etc 
based 

8 applications of all such materials with 
associated solvents, resins, paints and 
glues 

8 all aspects of conveyor belt repair. 
It is recognised significant training and 
application experience is required before full 
competency can be achieved. 
Rubber Worker Grade I 

(a) Worker fully conversant with all 
materials and methods for handling 
those materials listed, as required by 
his/her employer. 

(b) Can measure off in situ jobs and mark 
out and cut materials for linings and 
repairs with minimum wastage of 
materials involved. 

(c) Can undertake complex conveyor belt 
repairs/replacements. 

(d) Fully understands all safety measures 
required when handling potentially 
dangerous solvents and glues and 
organises safe working conditions for 
workers involved. 

(e) Can direct other less skilled workers in 
correct procedures and carry out 
training as required. 

(f) Has undergone extensive training of 
typically three years to develop these 
skills. 

(g) and is appointed as such. 
Rubber Worker Grade II 

(a) Worker who may be fully conversant 
with some or all of the materials utilised 
by the employer. 

(b) Undertakes some mark out/cutting/ 
application work governed by 
experience achieved to date. 

(c) Is undergoing further training; or 
(d) Developing experience with time to 

achieve total sufficiency. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 7th day of September 1987. 

K. SCAPIN, 
Registrar. 

Application No. A23 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"NURSES (ABORIGINAL MEDICAL SERVICES) 

AWARD 1987". 

NOTICE is given that an application has been made to 
the Commission by the Royal Australian Nursing 
Federation Industrial Union of Workers, Perth under 
the Industrial Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This award shall apply within the State of Western 

Australia to nurses (other than enrolled nurses, or 
enrolled nurses — special) registered with the Nurses 
Board of WA who are employed in the delivery of health 
services and education by Aboriginal Medical Services 
which are incorporated under the Aboriginal Councils 
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and Associations Act 1976; and to Aboriginal Medical 
Services incorporated under the Aboriginal Councils and 
Associations Act 1976. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 7th day of September 1987. 

K. SCAPIN, 
Registrar. 

Application No. AG15 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"PLANT OPERATORS (GOLD MINING) 
TRAINEE AGREEMENT 1987". 

NOTICE is given that an application has been made to 
the Commission by the Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

3.—Scope. 
This Agreement shall apply to any person undertaking 

Plant Operators (Gold Mining) Traineeships as part of 
the Australian Traineeship System with the Australian 
Federation of Construction Contractors in Western 
Australia. 

4.—Definitions. 
(i) A "Traineeship" is a system of training under the 

Australian Traineeship system, in the knowledge and 
skills required in industry or commerce, comprising 
structured on the job training with an employer 
combined with a period of broad based training off the 
job in a Technical College or other training institution 
and for the purposes of Western Australia, approved 
under the Western Australian Industrial Training Act. 

(ii) A "Trainee" is a full-time employee under 20 years 
of age who is bound by a training agreement registered 
with the relevant State Training Authority. 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 10th day of September 1987. 

K. SCAPIN, 
Registrar. 

Clause 6.—Definitions: Delete subclause (2) from this 
clause and insert in lieu thereof the following:— 

(2) "Catering Establishment" shall mean any 
building or place where meals and/or light 
refreshments and/or drinks are served and provided 
for weddings, parties, dances, social functions, 
discotheques, cabarets, theatres, festivals, fairs, 
exhibition buildings, cultural centres, convention 
centres, entertainment centres, racecourses, 
showgrounds, sporting grounds, and the like, and 
shall include the provision of catering and ancilliary 
services for any social, commercial, industrial or 
other purpose or function by any person, firm, 
company or corporation carrying on business as a 
Catering Contractor. 

A copy of the proposed Award may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 7th day of September 1987. 

K. SCAPIN, 
Registrar. 

Application No. A24 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"THE DIRECTORS OF NURSING 

(TEACHING HOSPITALS) AWARD 1987". 

NOTICE is given that an application has been made to 
the Commission by the Royal Australian Nursing 
Federation Industrial Union of Workers, Perth under 
the Industrial Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

2.—Scope and Term. 
This award shall apply to the Directors of Nursing 

employed at Fremantle Hospital, King Edward 
Memorial Hospital for Women, Princess Margaret 
Hospital for Children, Royal Perth Hospital and Sir 
Charles Gairdner Hospital, and shall have effect for a 
period of 12 months from (the date of the award). 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 7th day of September 1987. 

K. SCAPIN, 
Registrar. 

Application No. 1118 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "RESTAURANT, TEAROOM AND 

CATERING WORKERS AWARD No. 48 of 1978". 

NOTICE is given that an application has been made to 
the Commission by the Federated Liquor and Allied 
Industries Employees Union of Australia, Western 
Australian Branch, Union of Workers under the 
Industrial Relations Act 1979 for a variation of the above 
Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

Application No. A19 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"TRANSPORT WORKERS (PASSENGER 

VEHICLES 
— NORTH WEST) AWARD". 

NOTICE is given that an application has been made to 
the Commission by the Transport Workers Union of 
Australia, Industrial Union of Workers, Western 
Australian branch under the Industrial Relations Act 
1979 for the above Award. 

This award replaces the. Transport Employees 
(Fortesque Bus Service and Hedland Bus Lines) Order 
No. C437 of 1984. 
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As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Scope. 
This Award shall apply to all employees following the 

vocations referred to in the wages schedule and are 
employed by the respondents to this award in connection 
with the transportation of persons or goods. 

4.—Area. 
This Award shall operate over the area North of the 

26th parallel. 

6.—Wages. 
(1) Driver of a passenger vehicle on service, tour or 

charter work having a seating capacity for: 
1st year 2nd year 3rd year 

(a) Under 25 persons . 362.75 367.43 371.69 
(b) 25 persons or more 362.75 367.43 371.69 

(2) School bus driver driving a passenger vehicle 
having a seating capacity for: 

(a) Under 25 persons . 362.75 367.43 371.69 
(b) 25 persons or more 362.75 367.43 371.69 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 1st day of September 1987. 

K. SCAPIN, 
Registrar. 

BOARDS OF REFERENCE — 
Decisions of — 

BOARD OF REFERENCE 
Industrial Relations Act 1979 
Section 48 — rate of wage. 

The Royal Australian Nursing Federation 
Industrial Union of Workers, Perth 

and 
Hon Minister for Health. 

NURSES (PUBLIC HOSPITAL) AWARD 1968 
No. 6 of 1968. 

BEFORE A BOARD OF REFERENCE 
Mr K. Scapin — Chairman, 

Ms H. Attrill — Employee's Representative, 
and Miss J. McMahon — Employer's Representative. 

Perth 5th day of August 1987. 

Rate of wage — experience in private nursing home not 
recognised — application dismissed. 

Determination. 
MR SCAPIN: This matter has been referred to this 
Board of Reference for determination pursuant to 
Clause 36.—Wages of the "Nurses (Public Hospitals) 
Award 1968" No. 6 of 1968. 

The proviso to Clause 36 states, inter alia — 
Provided that experience with hospitals not 

covered by this award shall be taken into considera- 
tion by the employer in fixing an employee's rate of 
wage. In the event of a dispute between the 
employer and the Federation (The Royal Australian 
Nursing Federation Union of Workers, Perth) in 
relation to the foregoing, the matter shall be 
referred to a Board of Reference for determination. 

The onus of proof of previous experience shall 
rest on the employee concerned, who shall produce 
a certificate signed by her previous employer or 
employers setting out the details of such previous 
experience. 

The agreed facts are these. The employee, Mrs 
MacLeod, commenced employment as a registered 
general nurse in the Narrogin Regional Hospital on 30 
November 1978. She has worked for several employers as 
follows — 

Narrogin Regional Hospital (Public Hospital) from 30 
November 1978 to 9 January 1980 — one year one 
month. 

King Edward Memorial Hospital (Public Teaching 
Hospital) from 3 March 1980 to 1 February 1981 — 11 
months. 

Collville Nursing Home (Private Nursing Home) from 
16 October 1981 to 26 April 1982 (excised from service by 
agreement) 

Leighton Nursing Home (Private Nursing Home) 
from 3 June 1982 to 23 November 1985 — three years five 
months: Total five years five months. 

Narrogin Regional Hospital (Public Hospital) from 14 
February 1986 continuing. 

There is a difference of opinion between the parties as 
to whether or not Mrs MacLeod had a break in service 
from 1 October 1983 to 14 March 1984 (approximately 
five months). This was not resolved. However, it matters 
little for the parties did not ask the Board to determine 
that matter. 

Mrs MacLeod's six months' service at the Collville 
Nursing Home is not recognised by the employer as 
relevant experience for the purpose of determining Mrs 
MacLeod's rate of wage upon commencement at the 
Narrogin Regional Hospital. It was agreed on behalf of 
the applicant in this matter (Transcript pp. 18 and 19) 
that it is not necessary that the "Collville" service be 
recognised for the purpose of determining Mrs 
MacLeod's rate of wage. 

The applicant's case is that two years' service with the 
Leighton Nursing Home should be included as 
experience for the purpose of determining Mrs 
MacLeod's commencing salary at the Narrogin Regional 
Hospital. More specifically, the claim is that Mrs 
MacLeod should have been paid at the fifth year rate of 
wage from 14 February 1986 in lieu of the third year rate 
as approved by the employer. 

The employer says that the period of service spent by 
Mrs MacLeod at the Leighton Nursing Home is not 
relevant experience to be taken into consideration in 
fixing her rate of wage at the date of her commencement 
at the Narrogin Regional Hospital. 

The Board of Reference was informed that the Health 
Department of Western Australia had adopted a policy 
whereby previous nursing experience in a private nursing 
home is not recognised in Departmental hospitals for 
wage incremental purposes. It was submitted on behalf 
of the employer in this case that it is not the task of the 
Board of Reference to challenge the correctness of that 
policy "per se". 

The question for this Board to determine is whether or 
not taking into consideration Mrs MacLeod's experience 
at the Leighton Nursing Home, that experience is to be 
recognised by the employer respondent in fixing Mrs 
MacLeod's rate of wage at the date of her commence- 
ment (14 February 1986) at the Narrogin Regional 
Hospital. 

The onus in this case is on the applicant to establish on 
the balance of probabilities that Mrs MacLeod's 
"Leighton Nursing Home" experience is relevant and 
credit should be given thereby increasing her rate of wage 
with effect from 14 February 1986. 

Let me say at the outset that I disagree with the 
contention that it is outside the purview of this Board to 
challenge the Health Department's policy in this matter. 
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It is necessary, in my view, to have regard to the award 
provisions which clearly state that — 

. . . experience with hospitals not covered by this 
award shall be taken into consideration by the 
employer. . . 

(My emphasis) 
and the Board's clear mandate to determine any dispute 
in relation thereto. The meaning of the award provision, 
as with any document, is to be discovered by examining 
the words used giving them their ordinary and natural 
meaning unless that leads to absurdity or ambiguity. The 
words used in this instance are capable, in my opinion, of 
an ordinary commonsense meaning. 

The first requirement to be satisfied in order to comply 
with the award provision is that the Leighton Nursing 
Home is a hospital. This was not raised by the parties 
before the Board. To satisfy myself I have referred to the 
Hospitals Act 1927, and I note that the definition of 
hospital under section 2 of that Act includes "nursing 
home". 

Mrs MacLeod was called as a witness and gave the 
Board information in the form of a comparison of the 
duties undertaken by her at "Leighton" and at 
"Narrogin". In support of this claim, the applicant also 
called Miss L. White, Director of Nursing, Mount Henry 
Hospital, which hospital the Board was told is the largest 
departmental gerontology hospital in Western Australia. 
Miss White was formerly the Director at Northam 
Hospital. 

I do not intend going through the information put 
before the Board — in detail, but rather to focus on what 
I perceive to be important differences in the experience 
gained by Mrs MacLeod at "Leighton" and the 
experience which a registered nurse would obtain in a 
public hospital such as "Narrogin". I am assisted in this 
by the information given to the Board by Miss C. 
MacDonald, Director General, Nursing Services, Health 
Department of Western Australia and Miss J. 
Cruickshank, Director of Nursing, Sir Charles Gairdner 
Hospital (a major metropolitan public teaching 
hospital), both of whom were called as witnesses by the 
employer. 

The information given by Miss MacDonald was 
particularly relevant because her duties, over the past six 
years (which covers Mrs MacLeod's period of service at 
Leighton), involve many thorough inspections of private 
nursing homes and Health Department hospitals. For 
example, in answer to the question of "what in fact are 
you reviewing in each particular case (Health 
Department hospitals and private hospitals)," Miss 
MacDonald answered — 

... in the nursing home sector it is probably 
something like a 15 page form which looks at . . . 
whether they are extensive care or plain nursing 
home type; it looks at whether patient care plans are 
in situ; all the ambit of things,... what sort of care; 
medications, whether they pre-dispense, which has 
been a big problem in the nursing home sector, the 
level of types of drugs,.. . and probably just about 
every facet . . . 

(Transcript p. 27) 
Against the information given by Miss MacDonald, 

the weight of the information given by Miss White has to 
be viewed, among other things, in the light of the fact 
that Miss White, although she was responsible for an 
extended care unit at the Northam Hospital, she has not 
worked in a private nursing home nor have her duties at 
any stage involved her in inspections of private nursing 
homes, so far as the Board was made aware. 

In calling Miss White on behalf of the applicant it was 
submitted that she is ideally placed to comment on the 
relevance of gerontology practice to general nursing 
practice. However, in my view care has to be exercised 
again in assessing the weight to be given to Miss White's 
information drawn from her experience at Mount Henry 
Hospital. The reason I say that is because according to 
Miss MacDonald (Transcript p. 21), a lot of the same 

work (gerontology) is being undertaken at Mount Henry 
and perhaps a different view of such prior experience 
would be taken if that person was being considered for a 
nursing post at Mount Henry. 

I agree with the comments made by Miss MacDonald 
with respect to the information given to the Board by 
Miss White. Miss MacDonald said — 

. . . What Miss White has said about gerontology 
and so forth is quite correct. There have been a lot of 
changes for the better but Miss White is talking from 
the public hospital sector and she is talking about 
specific units which are really geared for that sort of 
experience. 

(Transcript p. 24) 
With the greatest of respect to Miss White, she could 

not be expected to have, nor from my observation did she 
have, the intimate knowledge of the work of the nursing 
staff at "Leighton" during the period of Mrs MacLeod's 
employment there, which is the nub of this dispute — as 
did Miss MacDonald, and as a consequence the major 
part of her evidence was of a generalised nature and not 
pertinent to the actual experience of Mrs MacLeod. 

Information on behalf of the applicant was put to the 
Board in the form of an exhibit (Exhibit "C"), which, it 
was submitted, demonstrated — 

. . . that Leighton Nursing Home is to the 
forefront in its use of the nursing process, its 
expectation that its nurses will use that holistic, 
problem-solving approach, and keep adequate 
documentation. I believe the job description con- 
tained with that exhibit quite clearly sets out the 
standard of nursing care and the skills and 
responsibilities which Leighton requires of its 
registered nurses. 

(Transcript p. 10) 
In my opinion, the document is far too generalised. In 

any case it was dated 8 July 1987 and the Board is not 
aware that those nursing processes were in existence 
during the time of Mrs MacLeod's employment at 
"Leighton" between June of 1982 and November 1985. 
Mrs MacLeod did not refer to the document or even 
suggest that she knew it existed. I am, I feel, supported in 
this view by the comments of Miss MacDonald who said 
that perhaps there is room later for a change in the 
Health Department's policy in view of the nursing 
processes and job descriptions now being introduced and 
which are fairly recent innovations right throughout the 
nursing homes sector (Transcript p. 24). She further went 
on to say that since Mrs MacLeod was at "Leighton", 
there has been quite a difference in the activities of the 
registered nurses employed at that home. 

... the introduction of patient care plans — I 
think there is a better monitoring system of drugs 
and so forth. I think quite a changing pattern is 
coming over the nursing home sector as many of the 
directors of nursing in the nursing homes are 
recognising these changes. 

(Transcript p. 30) 
For those reasons the documentation is not as 

persuasive in support of the applicant's case as it might 
otherwise have been. 

Regarding Exhibit "B" — "Supplementary 
Instructions for Implementation of the Syllabus for 
General Nurses 1985", Miss White, in speaking to 
Exhibit "B" told the Board that the extended care nurse 
both in a regional hospital and in a nursing home would 
have to be efficient in all areas except for "essential 
intervention skills" because it is not the practice in 
extended care situations to extend life. 

From what I have learned in this case, I am satisfied 
that what Miss White said is true enough for nurses in the 
Northam Hospital, because at that hospital nurses are 
experienced in all of those skills because they would not 
be employed in a public hospital such as Northam, 
according to the information given to the Board by Miss , 
MacDonald — unless they had those skills. Moreover, ' 
they are regularly using those skills in an acute hospital 
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situation, treating accident cases, children, adults (both 
young and elderly) as well as caring for extended care 
patients. As Miss White has not worked in a nursing 
home and more particularly the Leighton Nursing 
Home, I place little weight on that part of her evidence 
which presumes a knowledge of Mrs MacLeod's 
experience at "Leighton", and it is with respect to that 
experience that this Board must make a determination. 

According to the information before the Board, 
"Leighton" did not have a restorative unit (i.e. a unit 
wherein say "stroke" patients are rehabilitated to their 
own maximum level of recovery). "Leighton" did not 
have an immediate post-operative recovery room, that is, 
where patients are held immediately they come out of the 
operating theatre — which is crucial, and where the 
registered nurse needs to be aware of what reactions can 
happen. Patients were returned to "Leighton" some two 
days after operation, by which time they were out of the 
crisis situation. 

Mrs MacLeod admitted that the registered nurse at 
"Leighton" did not administer pre-medications, that is, 
before someone goes into the operating theatre — 

. . . they normally have something which makes 
them calm and a bit sleepy. But you really need to 
know if people can have reactions to this which they 
often can. 

(Miss MacDonald, Transcript p. 31) 
No operations are carried out at "Leighton" and as a 

consequence the nursing staff are not involved in 
administering pre-medication. 

According to Mrs MacLeod, there are on her ward at 
the Narrogin Hospital two coronary care units which are 
rooms with monitors "in situ" where the nursing staff 
can attach a patient to a cardiac monitor. She said that 
there was not any such monitor at "Leighton". 

During the time of her employment at "Leighton" 
which was either three years or three years and five 
months depending upon which set of records are 
accepted, Mrs MacLeod admitted to having managed 
only one intravenous infusion. However, she conceded 
that this procedure is fairly common in a general public 
hospital. To put that in perspective, Miss MacDonald 
told the Board — 

... it is the knowledge of the reaction of the drugs 
which are put in. You have to be very careful that if 
you put the incorrect drugs in the intravenous they 
can react. In the nursing home sector probably I 
could count on one hand for the whole sector how 
many IV's would be running there today. In 
comparison in the non-teaching sector there would 
be many. One of the problems is that a nurse is 
responsible for her own actions and she really does 
have to know what drug interaction there is. To 
have that ability she has to have the experience and 
she should question the doctor and say "I don't 
believe that these are two drugs which should go in 
an intravenous together". I believe in the five years, 
all but three months, that Mrs MacLeod was out of 
the non-teaching sector drugs have changed 
dramatically in intravenous use. I don't believe she 
would have that knowledge because she has had no 
exposure. 

(Transcript p. 29) 
With respect to the matter of drug use, Miss 

Cruickshank said — 
. . . Drugs change and the management of drugs 

changes almost weekly. 
(Transcript p. 38) 

I would like to say in passing that I do not accept the 
opening proposition put on behalf of the applicant, 
namely, that if the applicant had spent the same time in 
the Dumbleyung Hospital (which it is alleged was a 10 
bed hospital housing all geriatric patients) or in the 
permanent care unit at the Narrogin Hospital — instead 
of at "Leighton" — then such experience would have 
been accepted for wage incremental purposes. The 
reason why I believe that proposition to be invalid in the 

context in which it was argued on behalf of the applicant, 
is that it is based on wrong premises as perceived by the 
proponent. Firstly, the Dumbleyung Hospital, as 
evidenced by Miss MacDonald conducts an out patient 
function servicing in the vicinity of 1200 to 1500 out 
patients in 12 months, and as a consequence the nursing 
staff are required to have, among other skills, acute skills 
to cope with accident cases. Secondly, nursing staff at the 
Narrogin Hospital are required to work in any one or 
more of the different wards in this acute hospital, and 
again, like Dumbleyung, most possess the acute skills 
and experience in order to perform efficiently. The 
example of the Dumbleyung Hospital did not support the 
proposition for which it was cited. 

On behalf of the applicant, the proposition was put 
"that as long as you stay within the public sphere your 
experience is recognised wherever you go" (Transcript p. 
17), and it is therefore unreasonable to disregard a 
nurse's gerontology nursing experience gained in the 
private sphere and thereby penalise that person simply 
because of a very arbitrary policy which says that 
previous experience in a private nursing home is not 
recognised in Departmental hospitals for wage incre- 
mental purposes. I do not accept such a proposition. 
That argument relied upon the use of an analogy of a 
nurse moving from the casualty area of the Swan 
Districts Hospital to the casualty unit at Royal Perth 
Hospital. I do not regard the analogy as relevant to the 
facts of the instant case. The proposition was further 
propounded by the statement that — 

You can go from a permanent care unit at 
Narrogin to an intensive care unit at Sir Charles 
Gairdner Hospital if — and it would be a very big if 
— you got the appointment. . . 

(Transcript p. 17) 

All that can be said about that argument was that it is 
an error of fact, according to the evidence of Miss 
Cruickshank, the Director of Nursing at Sir Charles 
Gairdner Hospital. 

Miss MacDonald evidenced that the Health 
Department's policy in relation to private nursing home 
experience was brought into being — 

... because of the acute factor. When someone is 
employed (and I will take Mrs MacLeod's case at 
Narrogin Regional Hospital) because of the fact that 
emergencies can occur, acute nursing, people can be 
shifted, they are expected to perform in these areas. 
Particularly in a lot of hospitals where we only have 
one to two registered nurses, quite often only one, 
on a shift, that nurse is expected to perform all these 
duties. 

(Transcript p. 21) 
and, 

... It (the policy) is not arbitrary, it is based on 
our knowledge of the nursing home sector and there 
is nothing arbitrary about that. 

(Transcript p. 26) 

What this Board has to concern itself with is the 
factual situation with respect to the duties performed by 
Mrs MacLeod at "Leighton" in the period between June 
1982 and November 1985. 

I prefer the information given to this Board by Miss 
MacDonald. She was in the best position during the 
period in question to assess Mrs MacLeod's "Leighton" 
experience relative to the experience gained by registered 
nurses in public Departmental Hospitals. Miss 
MacDonald said — 

. . . The only difference in the work being 
undertaken by Mrs MacLeod and the nursing 
assistants at Leighton Nursing Home would be that 
she would be doing the medication round because 
she was working on her own, three shifts a week in 
the afternoon, and there is no way that sort of 
experience can be considered for the acute sector. 

(Transcript p. 24) 
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In arguing the applicant's case emphasis was placed on 
the advances being made in the science of gerontological 
nursing. I am far from being persuaded that the nursing 
staff at "Leighton" between June 1982 and November 
1985 were doing very much more than performing basic 
nursing care. I have earlier, in these my reasons, made 
reference to the fact that I do not accept that the nursing 
processes outlined in Exhibit "C" were in existence at 
"Leighton" during Mrs MacLeod's employment. I am 
satisfied that Mrs MacLeod did not have exposure to the 
"acute" nursing processes of the type found in 
Departmental public hospitals. She has not been exposed 
to drug changes, drug interactions, and drug dosages, to 
the extent and of the nature found in public hospitals. 

To infer that having managed one intravenous 
infusion in three years entitles a person to the same rate 
of wage as another person who has regularly performed 
that highly skilled task over a number of years — on the 
basis of comparable experience — is simply an exaggera- 
tion and not to be seriously entertained. 

There is no suggestion that Mrs MacLeod is not 
capable of performing her duties at the Narrogin 
Hospital, but what this Board has to determine is, what is 
the length of her experience in performing similar duties 
to those which registered nurses are expected to perform 
at the Narrogin Hospital. That is the key question to be 
answered, because if the nature of her experience and the 
level of her responsibilities at the Leighton Nursing 
Home can be assessed as the equivalent of those gained 
by registered nurses in a Departmental public hospital, 
then she is entitled to an increase in wages appropriate to 
the level of such experience. 

Having observed the witnesses and listened to the 
arguments of the parties I am satisfied that the 
experience gained by Mrs MacLeod at the Leighton 
Nursing Home, whilst it may be relevant in considering 
her for appointment to an extended care nursing 
position, and I specifically refrain from deciding this 
point, should not be recognised by the employer for wage 
incremental purposes at the Narrogin Hospital. 

I would dismiss the application. 

MISS MCMAHON: The evidence produced on behalf of 
the applicant in support of her claim did not convince me 
to find in favour of Mrs MacLeod. 

She did not demonstrate a need for equal skills in 
nursing being necessary in both situations. 

She did not demonstrate a knowledge of the role 
difference between a Regional Hospital and a Nursing 
Home in their service to their community. 

She did not demonstrate a knowledge of the diverse 
nursing skills needed in an organisation where, acute, 
medical, surgical, intensive care and accident and 
emergency patients are treated and observed; in contrast 
to the more predictable pace of a Nursing Home caring 
for the elderly, and providing a limited amount of 
convalescent care. 

Although Narrogin Regional Hospital has a 
permanent care unit, the applicant had not been engaged 
to work specifically in this area of the hospital. 

The analogy drawn between Dumbleyung Hospital 
and Leighton Nursing Home is inappropriate because 
Dumbleyung Hospital is the emergency centre for its 
community, whatever the nature of the patients admitted 
for care in its wards. 

The policy decision not to grant the experience at 
Leighton Nursing Home for the purpose of this wage rate 
was made by an officer of the Health Department with a 
good knowledge of the nursing skill needs for both 
organisations. 

I would dismiss the application. 

MS H. ATTRILL: This Board of Reference was con- 
stituted to determine on the submissions and evidence 
placed before it whether Mrs Julie Ann MacLeod, 

employed by Narrogin Regional Hospital, should have 
the experience she gained in private nursing home taken 
into consideration in a determination of her rate of pay. 

The application was made in accordance with the 
provisions of subclause (1) of Clause 36 of the Nurses' 
(Public Hospitals) Award: 

Except where otherwise specifically provided, 
"experience" shall mean experience with any 
hospital covered by this award and shall include 
midwifery and psychiatric training. 

Provided that experience with hospitals not 
covered by this award shall be taken into considera- 
tion by the employer in fixing an employee's rate of 
wage. In the event of a dispute between the 
employer and the Federation in relation to the fore- 
going, the matter shall be referred to a board of 
reference for determination. 

This clause clearly places the onus upon the employer 
to examine an employee's experience outside of this 
award and to determine its relevance in the determina- 
tion of the rate of wage payable. 

In addition to distributing responsibility the clause 
also enables disputes arising from the employer's deter- 
mination to be heard by a Board of Reference. Manage- 
ment prerogative in determining same is not therefore 
viewed as sacrosanct. 

The spirit and intent of this clause is to prove 
independent appraisal of whether "just consideration" 
has been given. 

The question the Board has then to decide is — did the 
employer take into consideration that experience gained 
by Mrs MacLeod which was outside the Public Hospitals 
Award? 

It is clear from Exhibit 2 that the employer was aware 
of the extent and diversity of Mrs MacLeod's experience. 
Exhibit 1 was presented as evidence of the employer's 
long standing policy on issues of this nature. That is, 
"that previous experience in a private nursing home is 
not recognised in Departmental hospitals for incremental 
purposes". 

Miss MacDonald stated that the Departmental policy 
had been in existence for "many years" while Mrs 
Manning refers to the "long standing" nature of the 
policy. 

Mrs Manning maintains that if RANF is seeking to 
challenge this policy it has the onus: 

to show that. .. there is some work value change 
and that things are not as clear as they have always 
been. 

and in addition she states that — 
it is not the task of the Board or the Union ... to 

challenge the correctness of the Department's policy 
per se. (page 20) 

I would argue that inasmuch as this policy contributed 
to the "consideration" and determination of Mrs 
MacLeod's rate of pay, that the Board is in fact 
compelled to examine the correctness of the 
Department's policy with particular reference to Mrs 
MacLeod's experience. 

Miss MacDonald contends that the experience gained 
in private nursing homes lacks the exposure to "acute 
factor(s)" and thus limits the Department's ability to 
utilise registered nurses throughout the hospital, hence 
the policy formulation. 

Before entering into debate as to the merits of this 
argument it is important that we examine anomalies 
which presently can and do arise with Departmental 
hospitals. 

Departmental hospitals often house Permanent Care 
Units (PCU) which are equivalent in all respects to 
private nursing homes. A registered nurse may complete 
a number of years of experience in this setting (PCU) and 
then transfer to another setting in the same hospital or in 
the wider public hospital scene (acute medical/surgical, 
midwifery) and in so doing the PCU experience is 
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recognised as contributing to her/his overall nursing 
experience and thus the rate of pay (see Clause 36). Yet 
when the registered nurse gains similar experience 
outside the public hospital sphere this experience is 
discounted. The logic of such an approach is question- 
able. Given that this can and therefore must occur, is it 
reasonable to arbitrarily discount similar experience in 
the private nursing home experience? Similarly, given the 
Department's concern regarding the status of the 
experience, why has it not sought to negotiate a 
resolution to this anomaly in line with its policy? 

Returning to the basis of the Health Department's 
policy — lack of the "acute factor" — we need to 
examine the evidence given by Miss White and Mrs 
MacLeod, both of whom have had recent gerontological 
and regional hospital experience, an asset not shared by 
Miss MacDonald or Miss Cruickshank. 

In evidencing not only the changes in gerontology 
nursing but also the similarities shared with acute general 
nursing practice, the former witnesses clearly demon- 
strated the "principles" and competencies common to 
both spheres of nursing practice, both in their verbal 
submissions and Exhibit B. 

The evidence given regarding the changing nature of 
gerontology nursing was also endorsed by the 
respondent's witnesses. These changes, while recent (five 
years), were impacting on Mrs MacLeod during her 
employment at Leighton Nursing Home. 

Miss MacDonald maintains that the Departmental 
policy "is not arbitrary, it is based on our knowledge of 
the nursing home sector" and yet she then asserts that 
her knowledge of this sector comes from ad hoc reviews 
"initiated by complaints from either patients or 
relatives" (page 27) and as such these reviews must be 
viewed as selective and negatively biased. 

A policy based on such reviews is immediately 
questionable. 

Miss Cruickshank's evidence in support of the 
"policy" is somewhat misleading and perhaps invalid 
given that the "policy" is only in question in Mrs 
MacLeod's employment at Narrogin Regional Hospital. 
Sir Charles Gairdner Hospital is a tertiary care setting 
which services the State and as such is significantly 
different from the Narrogin Regional Hospital. 

Aside from adherence to the "policy", was further 
consideration given to Mrs MacLeod's experience? 

Miss Cruickshank states that were she to consider 
recognising such experience she would look to a 
comparison between "the quality of the experience and 
what we are looking for." (page 4) 

One would expect evidence of such a comparison in 
Mrs MacLeod's case. Aside from collecting data on work 
history one would expect some performance indicator to 
be collected, for example, a reference from the relevant 
employer specifically addressing areas of concern. This 
evidence was not forthcoming in the respondent's 
exhibits. 

Miss MacDonald, in answering this question, assures 
us that such consideration was given. I find her evidence, 
however, difficult to reconcile with Mrs MacLeod's and 
Miss White's. These witnesses were able to demonstrate 
in a number of ways the similarities between the two 
nursing experiences whereas by comparison Miss 
MacDonald's evidence was scant, generalised and often 
not specific to the hospitals in question. 

In conclusion the issue of "ability to utilise staff 
throughout the hospital" must be discussed. A great deal 
of importance was placed on the need to be able to 
achieve same in Departmental hospitals and is in fact a 
premise upon which the policy is formulated. Yet in Mrs 
MacLeod's evidence she cites one occurrence of same, 
aside from relieving, and in addition nowhere in her 
record is there any concern expressed as to her 
performance as a registered nurse in the acute care 
setting. 

I would therefore uphold the application. 

MR SCAPIN: The decision of the Board is that the 
application be dismissed. 

Appearances: 
Ms H. Handmer on behalf of the applicant. 
Mrs M.C. Manning on behalf of the respondent. 

LONG SERVICE LEAVE — 
Appeals committee — 

government wages employees — 

LONG SERVICE LEAVE APPEAL COMMITTEE. 
Industrial Relations Act 1979 

Section 50 — long service leave. 

Mrs T. Buczak 
and 

Spastic Welfare Association of Western Australia (Inc). 

ENROLLED NURSES AND NURSING ASSISTANTS 
(PRIVATE) AWARD No. 8 of 1978. 

BEFORE THE LONG SERVICE LEAVE 
APPEAL COMMITTEE 

Mr K. Scapin — Chairman, 
Mr K.J. Trainer — Employee's Representative, 

and Mr K.J. Dwyer — Employer's Representative. 
Perth 20th day of August 1987. 

Long service leave — claim for payment of pro rata — 
constructive dismissal — pressing domestic necessity 
— offer of reasonable alternative employment — 
jurisdiction questioned — jurisdiction found — 
appeal dismissed. 

Decision. 
MR SCAPIN: This matter has been referred to the 
Committee for determination pursuant to Clause 18 of 
the Long Service Leave Conditions for State Govern- 
ment Wages Employees (the Conditions). It concerns a 
claim by Mrs T. Buczak for payment in lieu of pro rata 
long service leave arising out of service with the "Spastic 
Welfare Association of Western Australia (Inc)", 
engaged in work the subject of the "Enrolled Nurses and 
Nursing Assistants (Private) Award" No. 8 of 1978. 
Under Clause 1 of Part II of that award, the conditions 
governing the granting of long service leave to Govern- 
ment wages employees generally shall apply to employees 
covered by the award. Those general provisions referred 
to were prescribed by General Order of the Commission 
in Court Session on 16 December 1985 and published in 
66 WAIG 319. 

The Conditions, in so far as they are relevant are as 
follows — . 

1. Subject to the conditions hereinafter pre- 
scribed all Government wages employees employed 
by a Public Authority shall become entitled to 13 
weeks' long service leave: 

(a) after a period of 10 years' continuous 
service; 

2. (a) For the purpose of these conditions 
"service" means service as an employee of a Public 
Authority and shall be deemed to include:— 

(i) ... 
(ii) ... 
(iii) . . . 
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(iv) absence of the employee on approved 
leave without pay, . . . but not exceeding 
two weeks in any qualifying period; 

(v) ... 

3. Subject to the provisions of Clause 2 of these 
conditions the service of an employee shall not be 
deemed to have been broken — 

(a) ... 
(b) ... 
(c) by any absence approved by the employer 

as leave . . . without pay. 

11. If the employment of an employee ends 
before he has completed the first or further 
qualifying periods in accordance with Clause 1 of 
these conditions, payment in lieu of long service 
leave proportionate to his length of service shall not 
be made unless the employee — 

(a) has completed a total of at least three 
years' continuous service and his employ- 
ment has been ended by his employer for 
reasons other than serious misconduct; or 

(b) is not less than 55 years of age and resigns, 
but only if the employee has completed a 
total of not less than 12 months' con- 
tinuous service prior to the day from which 
the resignation has effect; or 

(c) has completed a total of not less than 12 
months' continuous service and his 
employment is ended by his employer on 
account of incapacity due to old age, ill 
health or the result of an accident; or 

(d) has completed a total of not less than three 
years' continuous service and resigns or 
whose services are terminated because of 
her pregnancy after 1 April 1974 and who 
produces at the time of resignation or 
termination certification of such 
pregnancy and the expected date of birth 
from a legally qualified medical 
practitioner; or 

(e) dies after having served continuously for 
not less than 12 months before his death 
and leaves a spouse, children, parent or 
invalid brother or sister dependent on him 
in which case the payment shall be made to 
such spouse or other dependant; or 

(f) has completed a total of not less than three 
years' continuous service and resigns in 
order to enter an Invitro Fertilisation 
Programme provided she produces written 
confirmation from an appropriate medical 
authority of the dates of involvement in 
the programme. 

12. (a) Notwithstanding the provisions of 
subclauses (a) and (c) of Clause 11, a worker whose 
position has become redundant and who refuses an 
offer by the employer of reasonable alternative 
employment or who refuses to accept a transfer in 
accordance with the terms of his employment, shall 
not be entitled to payment in lieu of long service 
leave proportionate to his length of service. 

(b) Any dispute as to whether the alternative 
employment offered is reasonable shall be deter- 
mined by the Long Service Leave Appeal 
Committee. 

15. (a) A part-time employee shall be paid the 
proportion of the amount . . . that his ordinary 
hours bear to the ordinary hours of a full-time 
employee in the same classification. 

(b) If the hours of a part-time employee have 
varied he shall be paid a rate based on the average 
number of hours worked over the full qualifying 
period. 

18. (a) There shall be a long service leave appeal 
committee . . . 

(i) -.. 
(ii) ... 
(iii) • • • 

(b) The function of the Committee shall be to 
hear appeals by any wages employee in respect of his 
long service leave entitlement or the rate to be paid 
during long service leave and to deal with any 
dispute arising out of the application of these 
conditions. 

(My emphasis) 
The facts are these. The appellant Mrs Buczak who 

resides in Mt Lawley, commenced her employment with 
the respondent in May 1978. Initially the appellant 
worked permanent night shift from 9.00 p.m. to 7.00 
a.m. on a part-time basis three or four nights a week. 
Sometime in 1980 Mrs Buczak began working a Saturday 
afternoon shift from 1.30 p.m. to 8.00 p.m. in addition 
to three nights a week. 

Mrs Buczak's husband is a crane driver with the 
Metropolitan Water Authority and he works permanent 
day shift. He leaves home in the mornings at 7.10 a.m. 
and returns in the evening at 4.50 p.m. The Buczaks have 
a son Michael, aged 22 years, who lives at home and who, 
like his father, is employed by the Metropolitan Water 
Authority. He is employed at Canning Vale and leaves 
horn at 7.00 a.m. in the mornings. The Buczaks have two 
younger children — a boy and a girl. At the time of Mrs 
Buczak's cessation of employment at the Spastic Welfare 
Association in March 1986, these young children were 
aged 14 years and 11 years respectively. 

Early in 1986, the respondent, in response to a 
complaint from "The Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch", a party to the relevant 
award, and who also represented Mrs Buczak in this 
appeal, was compelled to change the night shift roster in 
order to comply with the award requirements. 

On 26 February 1986, Mrs Buczak applied for, and 
was granted, 12 months' leave without pay commencing 
from 11 March 1986. The reason given by Mrs Buczak 
(Exhibit "A") was for the purpose of further study and 
rest. 

The new night shift roster of 10.30 p.m. to 8.30 a.m. 
was introduced on Tuesday 11 March 1986. Mrs Buczak 
commenced work at 9.00 p.m. on Monday 10 March 
1986 in accordance with the "old" roster and ended her 
shift at 8.30 a.m. on Tuesday 11 March 1986, in 
accordance with the "new" roster. That was the last day 
of her employment with the Spastic Welfare Association. 
At that time Mrs Buczak was working the following 
hours — 

Saturdays 1.30 p.m. to 8.00 p.m.; 
Sundays 9.00 p.m. to 7.00 a.m. (Monday); 
Mondays 9.00 p.m. to 7.00 a.m. (Tuesday); 
Tuesdays 9.00 p.m. to 7.00 a.m. (Wednesday). 

Mrs Buczak's claim is based on two grounds — 
(1) her employment was effectively ended by the 

respondent in that her existing contract of employ- 
ment (night duty from 9.00 p.m. to 7.00 a.m. and 
Saturday afternoons) was terminated; and 

(2) pressing domestic necessity; 
and the Committee's attention was drawn to decisions in 
other cases which, it was submitted, supported the 
appellant's claim in this instance. Those cases being — 

Mrs T v. Fremantle Hospital 62 WAIG 2832 
Computer Sciences of Australia Pty Ltd v. Allan 

Forsyth Leslie 1983 AILR Rep 556 
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The appellant requested the Committee to exercise its 
discretionary powers and recommend that the 
respondent meet the claim in view of the special circum- 
stances of the case, which are that Mrs Buczak's "real" 
reason for resignation was the changed hours of duty and 
that as a result, in the circumstances in which she found 
herself, she felt compelled because of genuine fears for 
the care and supervision of her children, to terminate her 
employment — she had no option but to resign, and that 
this was a reasonable action by her. 

In reply the respondent argued that — 
(1) the employer was entitled to refuse payment 

for pro rat a long service leave where an employee 
has refused reasonable comparable alternative 
employment [Clause 12 (a) of the Conditions]; and 
in any case 

(2) the appellant accepted the variation to her 
contract of employment; and 

(3) the Committee did not have a discretion to 
make a recommendation beyond the provisions 
specified in the Conditions. 

The onus in this case rests upon the appellant to prove, 
on the balance of probabilities, that she is deserving of 
special consideration warranting payment in lieu of pro 
rata long service leave, notwithstanding that a full 
qualifying period has not accrued. 

I would like to consider first of all the arguments 
advanced by the respondent. 

In considering the proposition advanced relative to 
Clause 12 (a) of the Conditions, the Committee has no 
information about rates of pay (including penalty rates) 
of teachers aides, nursing assistants, or enrolled nurses; 
and no information of the hours of work which Mrs 
Buczak would be working (that is, hours per week) if she 
had obtained alternative employment at the Spastic 
Welfare School. The respondent's witness, Matron 
Lippe said that the Spastic Welfare School was "run by 
the Education Department", which raises questions of 
portability of long service leave, if Mrs Buczak had 
accepted that offer of employment. Are there two 
different employers involved — the Education 
Department and the Spastic Welfare Association? Are 
they both subject to the same long service leave 
provisions? Are they both State Government employers, 
or is one a private employer (Spastic Welfare 
Association)? These are all questions which arise but in 
respect of which the Committee has no information 
before it. In the absence of such information I cannot 
accept the respondent's argument. In any case, for the 
reasons which I will give later, nothing turns on that. 

The respondent conceded that Mrs Buczak's contract 
of employment was varied, to the extent that the hours of 
work were altered. 

A contractual term such as hours of work would 
generally be regarded as fundamental so that the 
employer could not unilaterally (that is, the employee 
had not either expressly or by implication, agreed to vary 
the contract) alter the hours of work. If an employee 
could show that an employer had broken the contract in 
such a fundamental way, and that the employee was 
compelled to resign as a direct result of such repudiation 
of the contract, then the employee may have a claim for 
constructive dismissal. 

It was argued on behalf of the employer that by her 
action in working until 8.30 a.m. on tuesday 11 March 
1986, Mrs Buczak had by implication at least, agreed to 
vary her contract, and consequently she had not been 
constructively dismissed. 

I do not accept that Mrs Buczak agreed to the variation 
of her contract by working until 8.30 a.m. on Tuesday 11 
March 1986. She commenced that shift at 9.00 p.m. on 
Monday 10 March 1986 which was in accordance with 
her "old" contract. The new rosters were introduced on 
Tuesday 11 March and it is a fact that she completed her 
shift at 8.30 a.m. which was in accordance with the 
"new" roster. I think her actions in working until 8.30 
a.m. have to be viewed in the light of the fact that at the 

conclusion of that shift she commenced 12 months' leave 
of absence. One of the reasons for Mrs Buczak's 
application for leave without pay according to the 
evidence of Matron Lippe was because the new roster 
was unsuitable (Transcript p. 35). In addition, Mrs 
Buczak told the Committee that she came home at 8.45 
a.m. that day to an empty house. She did not know how 
her children had gone off to school, she found it very 
difficult to get to sleep that day, and she realised that she 
could not cope with that kind of situation on a 
permanent basis. 

The fact that the contracted hours of work were not in 
accordance with the award provisions, raises the 
question of the legality of Mrs Buczak's initial contract 
with the Spastic Welfare Association. This latter 
question was not raised, and in view of the reasons for 
my decision it is not necessary for me to consider that 
matter and I refrain from making any further comment 
in that regard. 

In any event, in view of my decision in this matter, the 
question of constructive dismissal does not fall for 
determination. 

Long service leave is, by its nature, a contingent 
benefit, and until the contingencies are met, there is no 
benefit. The accrual of the benefit of long service leave 
depends on the effluxion of time. However, in certain 
circumstances, a pro rata benefit may be obtained before 
that period of time has eventuated. 

Clause 11 of the Conditions details a series of 
circumstances which may arise by reason of which an 
employee may be entitled to claim a pro rata long service 
leave benefit to which that employee would not otherwise 
be entitled because of a failure to meet the qualifying 
period. The respondent argued that because the reason 
for the cessation of the appellant's employment was not 
one of the sets of circumstances embraced by Clause 11, 
the Committee could not grant the claim and further, it 
lacked the discretionary power to make a 
recommendation to that effect. I disagree with the view 
that the Committee lacks such discretionary power. 

The concluding words of paragraph (b) of Clause 18 of 
the Conditions, namely — 

18. (a) . . . 
(b) The function of the Committee shall be . . . 

and to deal with any dispute arising out of the 
application of these conditions. 

(My emphasis) 
enable the Committee to consider cases which are in the 
ordinary course excluded by the Conditions. In support 
thereof I refer to the case of Trades and Labor Council of 
Western Australia v. Attorney General and Public 
Service Board 66 WAIG 319 wherein the Commission in 
Court Session delivered General Order No. 763 of 1982 
dated 16 December 1985 which determined the 
Conditions. At pages 151 and 152 of the transcript of 
proceedings, the representative of the Hon Minister for 
Industrial Relations (on behalf of the respondents) 
said — 

. . . Around this time (1980) problems were being 
experienced in relation to the Long Service Leave 
Committee. There were questions as to its ability to 
deal widely with problems. In order to try and over- 
come this, the words in Clause 18 (b) were added at 
the end there — ". . . and to deal with any dispute 
arising out of the application of these conditions". 
The idea was to give the committee the opportunity 
to deal more widely with any disputes. 

The further authority in support of this contention is 
Hospital Employees' Industrial Union of Workers, WA 
v. St John of God Hospital Kalgoorlie 61 WAIG 1150 at 
p. 1152 wherein Johnson C. said — 

So far as State Government wage employees are 
concerned, there has been only one significant 
change since 1977 and that is the extension of the 
Appeal Committee's powers to include dealing with 
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disputes concerning the application of the Govern- 
ment Wages Employees Long Service Leave 
Conditions. This presumably is seen to be an 
extension to enable the Appeal Committee to 
consider cases which are in the ordinary course 
excluded by the Conditions. Such a power is no 
more than that exercised by the Commission and 
outlined in the commentary above. 

Of course there needs to be some extenuating circum- 
stance that warrants this Committee considering itself 
not to be bound by the strict letter of the Conditions and 
exercising its discretionary power by awarding a claim 
beyond the provisions specified in the Conditions. I will 
return later to discuss the merit of Mrs Buczak's claim 
for such special consideration. 

It was contended on behalf of Mrs Buczak, through 
the cross-examination of the witness for the respondent, 
Matron Lippe, that in all the circumstances it was 
unreasonable for the employer not to have terminated 
Mrs Buczak's employment when being told of her 
predicament, so that she might then be brought within 
the provisions of subclause (a) of Clause 11. 

It has to be remembered however, that the employer 
too has some rights under the contract of employment. 
The consideration of what is just or unjust, fair or 
unfair, must be taken having regard for the rights of both 
the employer and the employee. Matron Lippe, as 
witness for the respondent, said — 

... I didn't need to terminate her. I mean, there 
was no reason for me to terminate her. I wasn't 
going to terminate a good staff member — and she 
was a good staff member. 

(Transcript p. 33) 
I do not consider there is any obligation on an 

employer to terminate an employee's services so that the 
employee might then be brought within the provisions of 
Clause 11. 

This Committee is obliged, in determining any matter 
before it, to consider all of the facts and submissions put 
to it. In that context the weight of any authority cited in 
support will be determined by the degree to which the 
two cases are parallel. 

In the two cases cited in support of the argument 
advanced on behalf of the appellant — the facts are 
distinguishable. 

In Mrs T v. Fremantle Hospital (supra), the facts 
relating to the detailed arrangements which Mrs T had 
organised for the care and supervision of her children 
whilst she attended work, highlight significant 
differences in the facts associated with Mrs Buczak's 
case. When Mrs Buczak was asked whether she had 
attempted to find any way of resolving the problem of 
who could look after her children (between the hours of 
7.00 a.m. and when they left for school at 8.30 a.m.), she 
answered — 

No; because I have no-one else who can look after 
my children. 

(Transcript p. 11) 
When asked whether she was on friendly terms with 

her neighbours, she replied — 
I don't see why I should be. I feel it is my 

obligation to be there with my children. 
(Transcript p. 11) 

Mrs T was under significantly greater stress than Mrs 
Buczak. I cannot agree that the two cases are 
comparable. 

With respect to the other authority cited on behalf of 
the appellant, it was not argued that the facts were 
similar, but the Committee was asked to apply a number 
of tests which were referred to in the case cited. They 
being — 

(a) whether there is a really serious problem in the 
home, although not necessarily a crisis, that is, 

whether a domestic situation is such that a reason- 
able person might feel compelled to seek its solution 
by resigning; 

(b) was the reason for ending the employment 
genuinely held by the worker and not simply 
colourable or a rationalisation; 

(c) although the reason claimed may not be the 
sole ground which actuated the worker in the 
decision to resign, was it the real or motivating 
reason; and 

(d) was the reason for resignation because of an 
"urgent necessity", that is, the urgen necessity of 
the employee. 

The whole of the appellant's case in this matter is 
based, in my opinion, on the premise that Mrs Buczak 
was left with no option to resign because of the changed 
hours of duty. The facts of this case are otherwise. 

Mrs Buczak applied for leave without pay on 26 
February 1986. The reasons for seeking such leave are 
not in dispute and are best summed up in the words of 
Matron Lippe — 

. . . she said that the roster would be unsuitable 
for her and that she would like to take the year's 
leave as (a), she was feeling tired and (b), she felt 
that she would like a change. She would like to do 
some study. She needed something else. I could 
understand that. In fact, I had allowed her leave 
without pay before when she wanted to go overseas. 
We are flexible in that respect, too. We allow leave 
without pay to fit in with various educational 
experiences, family commitments and so forth. I 
understood that. We allowed the 12 months and 
that was no problem. She was hoping in the mean- 
time that the rosters might change back. As I said, I 
couldn't see them changing back because we would 
have to go back to contravening the award and then 
we would be still in trouble, ... I didn't have an 
alternative . . . 

(Transcript p. 35) 
Mrs Buczak commenced 12 months' leave without pay 

on 11 March 1986. At that point she had not resigned and 
her services had definitely not been terminated by the 
employer. 

The Committee can only determine the matter on the 
evidence that is before it. In that respect, I can only say 
having listened to and observed Mrs Buczak giving 
evidence that she made no attempt, in the whole of the 12 
months, to overcome her domestic problem. Rather, she 
obtained alternative employment with the Braille 
Hospital towards the end of July 1986. She then tendered 
her resignation from the Spastic Welfare Association on 
11 March 1987 (the completion of the 12 months 
approved leave). 

When Mrs Buczak ceased work on 11 March 1986, 
although the indications were that the chances of 
reverting back to the "old" hours of duty were slim, 
nevertheless it was not possible for anyone to foresee 
what the future held and until 11 March 1987 there was 
no necessity for Mrs Buczak to resign. However she did 
so of her own volition. It is my considered opinion that 
she did not resign because of the changed hours of duty, 
but rather because she chose not to make alternative 
arrangements for the care and supervision of her children 
for 1 '/z hours on each of the three days a week (which I 
consider to be unreasonable) and because she found 
alternative employment. She had plenty of time to seek a 
solution to her problem. She made no effort. She made a 
choice which suited her. In the circumstances I do not 
consider that the employer can be held responsible, in 
this particular set of circumstances, for payment of pro 
rat a long service leave. 

Mrs Buczak is required to discharge the onus of 
proving, among other things, that she had a pressing 
domestic necessity. I can find no merit in her statement 
that she made no attempt to find a person or persons to 
care for and supervise her children for 1 Vi hours on three 
mornings a week (Monday, Tuesday, Wednesday). 
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I can find no extenuating circumstances which would, 
in my opinion, warrant special consideration being given 
to Mrs Buczak. 

I would dismiss the appeal. 
Finally, I would like to comment on the interpretation 

of the Committee's power as being in the nature of 
judicial rather than arbitral power, as suggested (I put it 
no higher than that) on behalf of the respondent. 

In E. Bursey and Anor v. Undercliffe Nursing Home 
65 WAIG 734 at p. 735, Fielding C. had this to say — 

The status of and the procedures to be adopted 
before Boards of Reference of this Commission 
were explained by Dwyer J. in 1926 in his capacity as 
the President of the then Court of Arbitration when 
explaining the purpose of Boards of Reference 
under the Act. That dissertation is reported at (1926) 
6 WAIG 104. The status of Boards of Reference and 
particularly the procedures to be adopted before 
them are even mor explicitly explained by Olsson J. 
in his capacity as President of the South Australian 
Industrial Commission in Fire Brigade Officers 
Award (Appeal) Case (1975) 42 SAIR 750. I 
commend a reading of both those decisions to all 
those who are connected or likely to be connected 
with the operations of Boards of Reference under 
the Industrial Relations Act. 

Mr Justice Dwyer, President of the Court of Arbitra- 
tion said in 1926 (supra) that "a Board of Reference is 
not the Arbitration Court nor is it a Court". He stated 
their proceedings were private and publication of reasons 
for decision was undesirable. 

He contemplated complete informality in proceedings 
similar to a present day conference, terminated by a 
finding by the Chairman to the Court. 

In contrast, Mr Justice Olsson in the Fire Brigade 
Officers Award Board of Reference (supra), felt that a 
Board of Reference, as a statutory tribunal with power to 
determine issues within its jurisdiction, had an obligation 
to act judicially. He then applied the principles of natural 
justice to correct the whimsical procedures the Board had 
adopted. To impose such principles on the procedures of 
a Board of Reference, seems to suggest he believes that 
such Boards are quasi-judicial in character. 

However created, Boards of Reference are not the 
Commission and in consequence do not possess the 
powers of the Commission, see Bursey v. Undercliffe 
Nursing Home (supra). 

While a Board of Reference under the Long Service 
Leave Act 1958 is quasi-judicial, Boards of Reference 
under section 48 of the Industrial Relations Act 1979; 
and the Commission's Long Service Leave General 
Order dated 15 December 1977 58 WAIG 1; and the 
Long Service Leave Appeal Committee under the 
Commission's Long Service Leave Conditions for State 
Government Wages Employees, General Order No. 763 
of 1982, 66 WAIG 319 — are not of that character. 
Indeed their character seems to have changed little since 
the President, Mr Justice Dwyer spoke of them in 1926. 
Their function is circumscribed by the document from 
the Commission authorising the Board or the Committee 
to sit or the terms of the award delineating the matter or 
matters the Board may deal with. Sometimes within 
those terms the functions of a Board may be arbitral, 
investigative, administrative or a review of adminis- 
trative decisions, or, an alternative dispute settlement 
procedure to the Commission itself. Sometimes the 
function may be composite. When it is recognised that 
Boards of Reference, and later the Appeal Committee, 
have historically come into existence as a valuable 
adjunct to the operations of the Court of Arbitration, 
now the Commission, and the paucity of powers 
accorded to them, and that in consequence they have no 
option but to sit informally, it is not possible in my view 
to label their function judicial. 

MR DWYER: I agree with the decision of the Chairman 
and have nothing further to add. 

MR TRAINER: The facts are as set out in the decision of 
the Chairman, and I do not propose to repeat them in 
this decision. I accept the Chairman's conclusions in 
relation to the discretionary power available to the 
Committee. 

Mrs Buczak entered a contract with the Spastic 
Welfare Association to work permanent night shift from 
9.00 p.m. to 7.00 a.m. It was made clear in evidence that 
those hours suited Mrs Buczak's domestic circumstances 
and that the position was originally accepted because it 
suited those circumstances. The Committee was 
provided with detail of how Mrs Buczak's domestic 
arrangements were worked out having regard for the 
commitments of the rest of her family. It is clear from the 
evidence that those arrangements worked satisfactorily 
and would have continued to work satisfactorily had the 
rosters not been altered. 

I do not accept the argument that by working a hybrid 
of the new and old shifts on the last day of her service 
that Mrs Buczak in fact accepted a new contract of 
service. The evidence shows that the application for leave 
without pay was submitted and approved prior to the 
date of that shift. 

From the evidence it is clear that the motivation for the 
application for leave without pay and subsequently for 
Mrs Buczak's resignation was the affect of change of 
rosters on her domestic situation. That was confirmed by 
the evidence of the Matron. In fact the delay in finally 
resigning was confirmed to be a hope (on Mrs Buczak's 
part) that rosters might return to the old hours. 

At this stage, I refer to the attitude of the Association 
and the Matron. It is clear that a substantial effort was 
put into attempting to find a mutually acceptable alter- 
native form of employment. Unfortunately that did not 
succeed. In evidence the Matron made it clear that Mrs 
Buczak was regarded as a good worker. 

All of the circumstances lead me to the conclusion that 
Mrs Buczak did resign due to pressing domestic necessity 
and I would recommend an ex gratia payment. In doing 
so I adopt the decision of Mr Justice Sheldon in Franks v. 
Kembla Equipment Co Pty Ltd 1969 AR 17 which 
provides a useful guide to the determination of the issue 
of pressing domestic necessity. 

MR SCAPIN: The decision of the Board is that the 
application be dismissed. 

Appearances: 
Ms K. Digwood for the applicant. 
Mr J. Uphill for the respondent. 

LONG SERVICE LEAVE — 
Boards of reference — 

special — 

BOARD OF REFERENCE. 
Construction Industry 

Portable Paid Long Service Leave Act 1985 
Section 50 — exemption from registration. 

Iceville Pty Limited trading as 
Rogers Painting Contractors 

and 
Construction Industry Long Service Leave 

Payments Board. 

BEFORE A BOARD OF REFERENCE 
Mr K. Scapin — Chairman, 

Mr J. Long — Employee's Representative, 
and Mr D.M. Jones — Employer's Representative. 

Perth 6th day of August 1987. 

Long service leave — claim for exemption from registra- 
tion — no jurisdiction — dismissed. 
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Decision. 
MR SCAPIN: The following reasons prepared by Mr 
Long are approved and adopted by the other members 
and are published as the decision of the Board of 
Reference. 

MR LONG: This is an appeal pursuant to section 50 of 
the "Construction Industry Portable Paid Long Service 
Leave Act 1985" (the "Act") by Iceville Pty Limited, 
trading as Rogers Painting Contractors (the appellant). 
The appellant appeals against a decision of the 
Construction Industry Long Service Leave Payments 
Board (the "Board") which refused an application by 
the appellant to gain exemption from the operation of 
the Act. 

Before outlining the facts of this case it is convenient 
to refer briefly to the relevant provisions of this recent 
Act of Parliament. By Ministerial Order the Act came 
into operation on 6 January 1987. The purpose of the 
Act as outlined in the preamble is, inter alia, "to make 
provision for paid long service leave to employees 
engaged in the construction industry". To give effect to 
this objective section 5 of the Act establishes a body 
corporate known as the Construction Industry Long 
Service Leave Payments Board. The Board is charged 
with the general administration of the Act and further is 
empowered by section 13 to appoint a Chief Executive 
Officer to assist in that task. A key provision is section 30 
which provides for the registration of employers and 
employees in the construction industry. Those who fail 
to register are liable for penalty upon conviction [section 
30 (2)] while those who are desirous of registering must 
do so by formal application to the Board [section 30 (4)]. 

Once registered an employer is required to contribute 
to the Board, on behalf of its employees, the "prescribed 
amount of ordinary pay" (section 34). "Ordinary pay" 
is defined by section 3 of the Act. The "prescribed 
amount" to be contributed is determined by regulation 8 
of the Regulations made under the Act which specifies 
"three per cent of the ordinary pay of that employee". 
Finally, meetings of the Board may be convened 
pursuant to section 10 of the Act. 

I return now to the facts of this case. On 22 May 1987, 
Mr Rogers (the Director and sole employee of the 
appellant company) wrote to the respondent Board 
seeking exemption from the Act. The reasons advanced 
by him included a statement that he was a "one income 
family and (could not) afford the three per cent levy and 
(could not) afford the time for long service leave". Mr 
Rogers also stated that he was "unlike other workers 
employed by a company (he had) to continue to work in 
order to maintain contracts". 

The Board subsequently convened to consider Mr 
Rogers' claim for exemption but rejected it. Their 
reasons for doing so were outlined in a letter to the 
Registrar of the Commission dated 9 June 1987 as 
follows: "Iceville Pty Limited is considered to be an 
'employer' within the meaning of the Act in that it is a 
corporate body employing Mr Rogers as an 'employee' 
in the construction industry". And also, that "There are 
no provisions in the Act for the exemption of 'employers' 
as defined". 

The appellant appeals against the decision to this 
Board of Reference. 

Appearing in person, Mr Rogers for the appellant 
company stated that as he was the sole employee of the 
company and earned well below the rate of pay pre- 
scribed by the relevant Award he should be exempt. He 
also indicated that his health was a major problem which 
would limit the amount of work he could take on in the 
future. 

Turning now to the respondent's arguments. Mr 
Power for the respondent Board submitted that the 
Board of Reference was without jurisdiction to deal with 
the appeal. He contended that section 50 of the Act, 
which details those matters which may be the subject of 
an appeal, does not provide for the type of exemption 

sought by the appellant. In the alternative, it was sub- 
mitted that if the Board was to decide that it did have 
jurisdiction then it would be a jurisdiction of no 
substance because again there is no exemption in the Act 
which would allow the Board to grant the relief sought. 

Section 30 of the Act requires that "every natural 
person, firm or body corporate that is an employer in the 
construction industry (whether or not it carries on any 
other business) shall register as an employer under this 
Act". During the appeal it was conceded by the appellant 
that he was an "employer" within the meaning of the 
Act. It was also conceded that the appellant was an 
incorporated company and also that Mr Rogers was an 
employee of that company. As a consequence of those 
concessions and also the evidence of Mr Rogers himself I 
am also satisfied that the appellant is an employer within 
the "construction industry" as defined. Indeed Mr 
Rogers did not dispute that his company was caught by 
the provisions of section 30. Consequently I observe that 
there is nothing in the first part of the Board's reasons 
for decision which might bring it into question. 

However, can it be said that the Board erred in not 
granting an exemption to the appellant? The short 
answer to that question is "no" for the simple reason 
that there is no provision either in the Act or its 
accompanying Regulations which allows for the type of 
exemption sought by the appellant. Further, whilst the 
Board has much sympathy for Mr Rogers economic 
plight and the fact that his health problem is an ongoing 
one, this Board of Reference is not in a position to 
determine a matter on appeal which is outside the terms 
of section 50 of the Act. I can find nothing in section 50, 
particularly either subsections (b) or (c), which would 
have the effect of permitting an appeal of this type. 
Viewed in another way, the Board of Reference cannot 
review an alleged improper exercise (or non-exercise) of a 
power by the respondent when in fact no such power has 
been granted to the respondent. Simply put, there is no 
provision in the Act to grant exemption from registration 
by either the Construction Industry Long Service Leave 
Payments Board or this Board of Reference — on the 
grounds of incapacity to pay. Accordingly, the Board is 
without jurisdiction and the respondent's decision of 9 
June, remains unaffected. 

MR SCAPIN: By unanimous decision the application is 
dismissed for want of jurisdiction. 

Appearances: 
Mr R.K. Rogers on his own behalf. 
Mr A.J. Power (of Counsel) for the Respondent. 

SPECIAL BOARD OF REFERENCE. 
Industrial Relations Act 1979 

Section 50 — long service leave. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Mr S. Meszaros trading as American Health Studios. 

HEALTH ATTENDANTS AWARD 1979 
No. 49 of 1978. 

BEFORE A SPECIAL BOARD OF REFERENCE 
Mr K. Scapin — Chairman, 

Mr D.M. Jones — Employer's Representative, 
and Mr J. Long — Employee's Representative. 

Perth 6th day of August 1987. 

Long service leave — rate of pay — hours usually 
worked — application granted. 
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Determination. 
MR SCAPIN: This is the unanimous decision of the 
Board. 

The matter has been brought by the Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous WA Branch on behalf of Mr 
J. Clark pursuant to the combined operation of Clause 
19.—Long Service Leave of the Health Attendants 
Award 1979 No. 49 of 1978 and the Long Service Leave 
Conditions as prescribed by General Order of the 
Commission in Court Session given on 15 December 1977 
and published in 58 WAIG 1 (the Conditions). 

The Conditions in so far as they are relevant are as 
follows — 

1.—Right to Leave. 
A worker shall, as herein provided, be entitled to 

leave with pay in respect of long service. 

2.—Long Service. 
(1) The long service which shall entitle a worker to 

such leave shall, subject as herein provided, be 
continuous service with one and the same employer. 

(2) . . . 
(3) (a) Where a business has, whether before or 

after the coming into operation hereof, been 
transmitted from an employer (herein caUed "the 
transmittor") to another employer (herein called 
"the transmittee") and a worker who at the time of 
such transmission was an employee of the trans- 
mittor in that business becomes an employee of the 
transmittee — the period of the continuous service 
which the worker has had with the transmittor 
(including any such service with any prior 
transmittor) shall be deemed to be service of the 
worker with the transmittee. 

(b) In this subclause "transmission" includes 
transfer, conveyance, assignment or succession 
whether voluntary or by agreement or by operation 
of law and "transmitted" has a corresponding 
meaning. 

(4) . . . 
(5) . . . 
(6) Service shall be deemed to be continuous 

notwithstanding — 
(a) the transmission of a business as referred 

to in paragraph (3) of this subclause; 
(b) ... 
(c) ... 
(d) any absence from duty authorised by the 

employer; 
(e) . . . 

3.—Period of Leave. 
(1) The leave to which a worker shall be entitled 

or deemed to be entitled shall be as provided in this 
subclause. 

(2) . . . 
Where a worker has completed at least 15 years' 

service the amount of leave shall be — 
(a) in respect of 15 years' service so completed 

— 13 weeks' leave; 
(b) in respect of each 10 years' service 

completed after such 15 years — 835 
weeks' leave; 

(c) on the termination of the worker's 
employment — 

(i) by his death; 
(ii) in any circumstances otherwise 

than by his employer for serious 
misconduct; 

in respect of the number of yeps' service 
with the employer completed since he last 

became entitled to an amount of long 
service leave, a proportionate amount on 
the basis of 13 weeks for 15 years' service. 

(3) • • • 
(4) In the cases to which paragraph (2) (c). . . of 

this subclause apply the worker shall be deemed to 
have been entitled to and to have commenced leave 
immediately prior to such termination. 

(5) . . . 
(6) . . . 

4.—Payment for Period of Leave. 
(1) A worker shall, ... be entitled to be paid for 

each week of leave to which he has become entitled 
or is deemed to have become entitled the rate of pay 
applicable to him at the date he commenced such 
leave. 

(2) Such rate of pay shall be the rate applicable to 
him for the standard weekly hours which are 
prescribed by this award . . ., but in the case of 
casuals and part-time workers shall be the rate for 
the number of hours usually worked up to but not 
exceeding the prescribed standard. 

8.—Special Board of Reference. 
(1) There shall be constituted a Special Board of 

Reference for the purpose hereof to which all 
disputes and matters arising hereunder shall be 
referred and the Board shall determine all such 
disputes and matters. 

(2) There shall be assigned to such Board the 
functions of — 

(a) the settlement of disputes of any matters 
arising hereunder; 

(b) ... 
(3) . . . 

The agreed facts are these. 
1. Mr Clark was employed by American Health 

Studios WA Pty Ltd from late May 1970 on a part- 
time basis. 

2. The health studio closed down each year over 
Christmas and the staff were granted leave without 
pay by the employer. 

3. Mr Clark went to England on holidays from 10 
July 1974 to 10 December 1974 and this absence on 
leave without pay was authorised by the employer. 

4. On 17 December 1985 Mr Meszaros took over 
the business of American Health Studios. 

5. In November 1976 Mr Clark's hours of duty 
were increased to 36 per week, and these hours 
continued until January 1987. 

6. In January Mr Clark's employer informed him 
that he would continue to be employed thereafter on 
a casual basis. 

7. From January 1987 to April 1987 Mr Clark 
worked 37 hours per week. 

8. From April 1987 to the date of the termination 
of his services on 11 June 1987, Mr Clark worked 41 
hours per week. 

9. On 11 June 1987 Mr Clark's services were 
terminated due to the closure of the health studio. 

10. Mr Clark's services were not terminated for 
serious misconduct. 

11. Transmission of the business is agreed. 
12. Continuous service is agreed, subject to the 

excision of those periods of approved absence on 
leave without pay. 

13. The agreed entitlement is 13.866 weeks. 
14. The agreed standard weekly hours prescribed 

by the award are 40. 
The single matter for this Board to determine is the 

rate of wage payable to Mr Clark with respect to his pro 
rata long service leave entitlement. 
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The claim is for payment on the basis of 40 hours per 
week. The respondent disputes this and says that having 
regard for the actual hours worked by Mr Clark, an 
average should be taken over at least a 12 month period. 

On behalf of the respondent it was acknowledged that 
the words "number of hours usually worked" [Clause 4 
(2) of the Conditions] "implies that one should look at 
the most recent hours, but there is no clear definition or 
formula of what constitutes the usual hours worked" 
(Transcript p. 26). In proposing his averaging formula, 
the advocate for the respondent cited an earlier 
Commission decision in "Federated Clerks' Union of 
Australia v. ATL Pty Ltd 62 WAIG 181". 

The Conditions are specific in that they prescribe in the 
case of termination of employment by the employer that, 
if I may paraphrase — 

the employee shall be entitled to be paid for each 
week of leave to which he is deemed to have become 
entitled the rate of pay applicable to him at the date 
he commences such leave [Clause 4 (1)] 

and 
the date of commencement of leave is deemed to be 
immediately prior to termination [Clause 3 (4)]. 

Whilst the facts in the case cited (supra) are different 
and for that reason the decision reached is not relevant in 
considering the instant case, nevertheless, I defer to the 
comments of Fielding C. wherein he said at page 182 of 
that decision — 

... the problem is to determine the "number of 
hours usually worked". Again, my tentative view is 
that the answer to that is gained by looking at what 
is usual for the particular employee at or about the 
time leave is taken, since that is when the "rate of 
pay" is to be determined. What is usual in a 
particular circumstance, is a matter of fact to be 
looked at in each case and I should not have thought 
that would be a very difficult task. 

In the instant case therefore, the question of an 
interpretation of the award provisions does not, in my 
opinion, arise because all the Board has to do is look at 
the hours usually worked at the date of the termination 
of Mr Clark's services. When that is done, it is seen that 
he worked 41 hours in each week from April to June 
1987, a period of three months. That to me, is significant 
in determining his usual hours worked in view of the 
Conditions appertaining in this case. 

However, as the Conditions prescribe that the 
maximum entitlement as to the number of hours per 
week which can be claimed must be limited to the 
standard weekly hours prescribed by the award, in this 
case 40, the Board finds as a fact that the number of 
hours usually worked by Mr Clark is 40 per week. 

The decision of the Board is that Mr Clark is entitled to 
be paid for 13.866 weeks leave at the rate per week 
applicable to him for 40 hours per week. 

Appearances: 
Ms K. Digwood for the Applicant. 
Mr J.N. Uphill for the Respondent. 

SECTION 23 — 
Applications dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — Unfair dismissal. 

Australian Workers' Union West Australian Branch, 
Industrial Union of Workers 

and 
Hamersley Iron Pty Ltd. 

No. 617 of 1987. 

IRON ORE PRODUCTION AND PROCESSING 
(HAMERSLEY IRON PTY LIMITED) AWARD 

No. 15 of 1985. 
Plant Operator Mining (Iron Ore) 

COMMISSIONER W.S. COLEMAN. 
19th day of August 1987. 

Termination of employment — unfair dismissal — 
extended absence on sick leave — employee deemed 
to have abandoned his employment under provi- 
sions of award — application dismissed. 

Reasons for Decision. 
THE COMMISSIONER: In a letter dated 13 May 1987 
sent to Mr Trenaman at an address in Newcastle, New 
South Wales, the Respondent Company advised that 
pursuant to the provisions of Clause 7.—Contract of 
Employment, subclause (9) (a) it was deemed that he had 
abandoned his employment on 12 May 1987. 

The Applicant Union denies that Mr Trenaman 
abandoned his employment with Hamersley Iron Pty Ltd 
at Paraburdoo and states that he was on sick leave and 
that his absence from work was covered by doctors' 
certificates. The Applicant Union seeks re-instatement in 
employment for Mr Trenaman. 

Clause 7 (9) (a) of the Iron Ore Production and 
Processing (Hamersley Iron Pty Limited) Award 1985 
states: 

(9) (a) An employee who, without prior notifica- 
tion to and the prior or subsequent approval of the 
company, is absent from work for one week shall be 
deemed to have abandoned the employment unless 
and until, in the circumstances of any particular 
case, the employer otherwise agrees or, in the event 
of dispute, the Commission otherwise determines, 
but this subclause does not affect the employer's 
right of dismissal referred to in subclause (2). 

For the purpose of this subclause "one week" 
shall mean an unauthorised absence from work of 
seven consecutive days or five consecutive ordinary 
shifts, whichever occurs first. 

On 8 March Mr Trenaman booked off sick and the 
following day attended a medical practitioner at 
Paraburdoo. An initial medical certificate covered the 
period of absence from 8 March to 12 March inclusive. 
On 18 March Mr Trenaman advised the Company of the 
period that was covered by the certificate. However, he 
did not return to work but presented to the local medical 
practitioner again on 10 March. At that time a medical 
certificate was issued covering the period to 29 March. 
Arrangements were made for Mr Trenaman to visit a 
medical specialist in Perth. No contact was made with the 
Company until 30 March when Mr Trenaman rang from 
Perth to advise that an appointment had been arranged 
with an ear, nose and throat surgeon at Royal Perth 
Hospital. That advice was the first communication that 
the Company claims to have received from Mr Trenaman 
since 11 March. No action was taken by the Company 
pursuant to Clause 7 (9) (a) of the Award at that time. 

Mr Trenaman attended Royal Perth Hospital on 7 
April and received advice that his medical condition was 
satisfactory but that he should "go easy on the 
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cigarettes". Mr Trenaman was unhappy with this assess- 
ment and in a telephone conversation with the medical 
practitioner at Paraburdoo that day, expressed his desire 
to obtain a second opinion. In a letter dated 29 April, 
which was prepared following an inquiry into Mr 
Trenaman's absences, the medical practitioner advised 
Hamersley Iron that it was his understanding from the 
telephone call on 7 April that Mr Trenaman was going to 
consult another named ear, nose and throat surgeon in 
Perth. Royal Perth Hospital provided a medical 
certificate for Mr Trenaman's attendance at the hospital 
on 7 April. Mr Trenaman claims that in a conversation 
with the medical practitioner in Paraburdoo on 7 April 
he pointed out that he did not have a medical certificate 
to cover his absences, but was assured by the doctor that 
this would be provided and that he (the doctor) would 
forward it to the Company. No evidence was forth- 
coming that this eventuated. Mr Trenaman also claims 
that he had spoken to a female member of staff in the 
time-keeping section of Hamersley Iron's office at 
Paraburdoo. He claims to have informed her that he was 
seeking another medical opinion and that he would 
forward the necessary medical certificates. Again this is 
no record of this communication. 

Mr Trenaman remained in Perth until 14 April without 
consulting another doctor. He then travelled to 
Newcastle by bus arriving at his parents' home on 17 
April. On 21 April (the first available day after the Easter 
public holidays) he visited a medical practitioner in 
Newcastle and obtained a medical certificate with 
retrospective effect for the period from 11 April to 11 
May (Exhibit 4). 

On 22 April Mr Trenaman telephoned his supervisor at 
Paraburdoo and informed him that he had obtained a 
medical certificate covering the period to 11 May. From 
the Company's point of view that advice was the first 
communication for 23 days. In a letter dated 6 May from 
the Manager at Paraburdoo, sent to Mr Trenaman at 
Newcastle, the Company acknowledged receipt of the 
medical certificate covering the period to 11 May. 
Concern was expressed that he had not returned to work 
following the medical consultation at Royal Perth 
Hospital on 7 April. The Company found it difficult to 
reconcile Mr Trenaman's latest medical advice from the 
doctor in Newcastle with the specialist opinion obtained 
in Perth. Finally it was stated that:— 

We are now in a position of having to advise you 
that unless you can present yourself for normal 
duties under the term of your contract of employ- 
ment by no later than Tuesday, 12 May 1987 we will 
have no option but to assume you have abandoned 
your employment forthwith. 

(Exhibit 2) 
On 12 May Mr Trenaman did not present for work and 

was telephoned at Newcastle by Mr Marantelli, Pro- 
duction Superintendent (Plant) at Paraburdoo. Exhibit 
F records a report of the conversation that took place 
concerning Mr Trenaman's illness and continuing 
employment with the Company in the following terms: 

Mr Trenaman stated that he though Dr X didn't 
know what he was talking about, that he hadn't 
examined him properly and that he, Mr Trenaman, 
was dissatisfied with Dr X's opinion of his 
condition. Mr Trenaman stated that he wanted a 
second opinion regarding his condition. Mr 
Marantelli asked Mr Trenaman if he had obtained 
that second opinion and Mr Trenaman replied 
"no". Mr Marantelli then questioned him regarding 
the period 7 April 1987 to 12 May 1987 and his 
failure to seek a second opinion during that period. 
Mr Trenaman indicated that he had an appointment 
with Dr Y for 14 May 1987 and that that appoint- 
ment had only been arranged during the week prior. 
Mr Marantelli then questioned Mr Trenaman about 
his failure to notify his absence during the period 11 
March 1987 to 21 March 1987 regarding which Mr 
Trenaman remained vague. Mr Trenaman did not 
deny that he hadn't notified of his absence. Mr 

Marantelli then informed Mr Trenaman that the 
Company would investigate the matter further and 
that he could have abandoned his employment. Mr 
Trenaman continually claimed that the Company 
couldn't do anything because he was sick. 

(Exhibit F) 
Mr Marantelli's evidence was in line with this report. 
A letter was despatched to Mr Trenaman on 13 May 

referring to the previous correspondence dated 6 May 
(Exhibit 2) and advised that the Company deemed that 
Mr Trenaman had abandoned his employment on 12 
May 1987. 

Subsequently Mr Trenaman communicated with his 
union representative at Paraburdoo on or about 19 May 
and forwarded copies of medical certificates from Dr Y, 
an ear, nose and throat surgeon in Newcastle. A series of 
medical certificates from this doctor was presented at the 
hearing, these included — 
— An undated certificate covering an absence from 11 

May to 30 May (Exhibit 5) 
— A certificate dated 14 May covering the period from 

13 May to 2 June (Exhibit 7) 
— A certificate dated 4 June covering the period from 3 

June to 28 June (Exhibit 6) 
— A certificate dated 7 July covering the period from 

27 June to 28 July (Exhibit 8) 
In evidence Mr Trenaman disclosed that he is now fit 

for work having undergone treatment involving the 
extraction of two impacted wisdom teeth. 

Usually it is the case that a contract of employment will 
be terminated by one of the parties serving notice to that 
effect on the other. However, where an employee 
forsakes his employment the contractual relationship 
comes to an end by what may be described as the 
operation of law. The condition precedent to the opera- 
tion of Clause 7 (9) (a) is an employee's absence from 
work for a period of one week (as defined) without the 
employer's approval. The employee is deemed to have 
abandoned his employment. Under the terms of this 
Award, the contract can only be reconstituted at the 
discretion of the employer or where the Commission 
"otherwise determines". It is to be noted that in terms of 
Clause 7 (9) (a) mere notification to the employer of an 
absence is insufficient to avoid the operation of the 
deeming provision. That notification must be prior to the 
absence and with the prior or subsequent approval of the 
employer. 

In the circumstances of the present case, there were 
periods of absence from duty by Mr Trenaman which 
were not notified to the employer, but which were 
subsequently the subject of medical certification 
purporting to have retrospective effect. Even if it is 
accepted (and of this I am unconvinced) that Mr 
Trenaman contacted the Company on or about 14 April, 
his declaration of absence to seek a second medical 
opinion at some unspecified time with some assurance 
that it would be covered by a medical certificate was not 
accepted by the Company. The receipt of a retrospective 
medical certificate from a doctor in New South Wales 
some time after 21 April and Mr Trenaman's telephone 
call to the Company on 22 April could not reconstitute 
the contract of employment and avoid the deeming pro- 
visions whereby he had abandoned his employment. It 
was the employer's prerogative to reconstitute the 
contract subject to the reasonable requirement that Mr 
Trenaman report for duty on a specified day. The advice 
to him in the letter of 6 May conveyed this decision and 
Mr Trenaman's failure to respond in terms of that 
concession meant that his actions in forsaking his 
employment stood. I consider that, on the facts, the 
Applicant Union's argument that Mr Trenaman has not 
abandoned his employment cannot be sustained. As to 
the issue of whether the Commission should intervene 
and "otherwise determine" pursuant to the provisions of 
Clause 7 (9) (a), I find Mr Trenaman's claims without 
merit. In the period immediately prior to his absence on 
sick leave on 8 March, Mr Trenaman had been warned 
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that he was one day away from abandonment of employ- 
ment. After six months' service with the Company Mr 
Trenaman had proceeded on leave. He was rostered to 
recommence duty on 17 February. On 20 February he 
telephoned the Company from Newcastle and advised 
that on 17 February he had attended a doctor (the same 
medical practitioner he consulted on 21 April) and 
obtained a medical certificate to cover an absence until 
20 February. When Mr Trenaman presented for work on 
27 February, medical certificates had been obtained from 
the medical specialist in Newcastle (who subsequently 
provided certificates identified as Exhibits 5, 6, 7 and 8) 
to the effect that he was unfit for work from 21 February 
to 26 February. That certificate was obtained on 23 
February. 

Mr Trenaman professes concern about his health 
during the period from March, yet he was prepared to 
wait for a significant period of time without seeking the 
second opinion he found so necessary to obtain. He was 
content to travel across the continent to secure what he 
regarded as appropriate care without regard to the 
circumstances of his employment. I find nothing in the 
circumstances of the case which warrants inference from 
the Commission on Mr Trenaman's behalf. 

I consider it important to comment on the propriety 
with which medical certificates were issued to Mr 
Trenaman. The medical practitioner at Paraburdoo 
acted with integrity. However, the provision of back- 
dated certificates by those medical practitioners in New 
South Wales is not in keeping with the standard of 
professional conduct expected and required by law. 
Medical certificates are statements of fact but where an 
opinion is expressed it should only be done with great 
care and a due sense of the responsibility. 

The application is dismissed. 

Appearances: 
Mr N. Cinquina appeared on behalf of the Applicant. 
Mr A. Cameron appeared on behalf of the 

Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — Unfair dismissal. 

Australian Workers' Union West Australian Branch 
Industrial Union of Workers 

and 
Hamersley Iron Pty Ltd. 

No. 617 of 1987. 

IRON ORE PRODUCTION AND PROCESSING 
(HAMERSLEY IRON PTY LIMITED) AWARD 

No. 15 of 1985. 
Plant Operator Mining (Iron Ore) 

COMMISSIONER W.S. COLEMAN. 
19th day of August 1987. 

Order. 
HAVING heard Mr N. Cinquina on behalf of the appli- 
cant and Mr A. Cameron on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

(Sgd.) Wis. COLEMAN, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — application for order. 

Newmont Australia Ltd 
and 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers. 

No. 960 of 1987. 

Various Mining Mining — Gold 
Classifications 

COMMISSIONER J.F. GREGOR. 
21st day of August 1987. 

Order. 
WHEREAS the Applicant today sought and was granted 
leave by the Commission to withdraw its application, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 23. 

Robe River Iron Associates 
and 

The Australian Workers' Union, West Australian 
Branch Industrial Union of Workers." 

No. 1189 of 1986. 

ROBE RIVER IRON ASSOCIATES IRON ORE 
PRODUCTION AND PROCESSING AGREEMENT 

No. 10 of 1979. 
Haulpak Operators Mining 

COMMISSIONER W.S. COLEMAN. 
Perth 29th day of May 1987. 

Cancellation of Order — 48 hour maintenance check on 
Haulpaks — cancellation approved — subject to 
receipt of details of revised check procedures. 

Reasons for Decision. 
THE COMMISSIONER: The Applicant Company seeks 
cancellation of Order C102 of 1976. The Order provides 
that:— 

1. The ore and mullock trucks shall be main- 
tenance checked as per existing practices not less 
than once in every 48 hour period excepting days 
when the trucks are not required to be operated. 

2. On completion of the maintenance check of 
each ore and mullock truck a record shall be kept at 
Cliffs Robe River Iron Associates a copy of which 
shall be available to the operators of the trucks. The 
Order was dated 12 May 1976. 

(56 WAIG 670) 
Robe River Iron Associates submits that Order C102 

of 1976 imposes on managements rights to have ore and 
mullock trucks checked in a manner and at times 
convenient to the Company. 

Whilst the Company agrees that regular checks are 
desirable a rigid requirement as laid down by the Order is 
unnecessary from both a safety aspect and the opera- 
tional/maintenance aspect. It causes inconvenience to 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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the Company in many respects. In the past, AWU 
haulpak drivers have refused to drive trucks which have 
not received a maintenance check by the expiration of a 
calendar 48 hour period, even though such an interpreta- 
tion is nonsensical. The differences in interpreting this 
Order has caused problems and industrial pressure to 
severely limit flexibility. Finally, the Company submits 
that it no longer consents to this Order and as there is no 
justification for a continuation of this restriction, it seeks 
the cancellation thereof. 

It is acknowledged that the Order which has operated 
for in excess of 10 years was formulated on the basis of 
information made available to the Commission by the 
Union and the Company. The tenor of the Order was 
consistent with the management style that prevailed at 
the time and up until mid 1986. The fact that the wording 
gave rise to ambiguity in its application, was not 
questioned until 1984 but then only a peripheral issue was 
raised which did not address the basic thrust of the 
Order. 

The Respondent Union bases its opposition to the 
cancellation of the Order on the ground of safety. It is 
argued that the high standards of safety that the 
Company has maintained in the operation of its haulpak 
fleet are directly related to the application of Order C102 
of 1976. The AWU expresses the concerns of its members 
employed as haulpak drivers by the Applicant Company. 
It is argued that the absence of the Order will lead to a 
deterioration in safety standards through less stringent 
maintenance and repair programmes. In the absence of 
any information on arrangements which are to supersede 
the 48 hour checks, the Union is unwilling to forgo the 
protection that Order C102 of 1976 presently affords. 

Through evidence presented by an electrical foreman 
and a maintenance foreman, the Applicant Company 
detailed the proposed new maintenance schedules to be 
implemented for the operation of the haulpak fleet. 
Cross examination of these witnesses and the evidence of 
one of the Respondent Union's witnesses, a mobile 
equipment plant operator, disclosed that there was 
general agreement between the parties that the proposed 
maintenance schedules were at least as comprehensive as 
the 48 hour checks that are presently undertaken. Under 
the arrangements referred to as "A checks" and "B 
checks" designated shifts within the maintenance 
division would be responsible for servicing specified 
haulpaks on a continuing basis. A completed history of 
the service and repair on each vehicle would be main- 
tained and would be available to a haulpak operator that 
expresses concern about safety. However, details of these 
new arrangement were only formulated in the week prior 
to the hearing before the Commission. Communication 
of this information from the Company to the AWU may 
have overcome need to traverse much of this information 
in a formal heaving. It transpired that the Respondent 
Union's opposition to the abolition of the 48 hour 
haulpak checks as specified under Order C102 of 1976 
was withdrawn and it was accepted that "A checks" and 
"B checks" as specified by the Company's witnesses 
together with a check of the electrical brushes in the 
braking mechanism would replace the previous arrange- 
ments. However, the AWU sought the variation of Order 
C102 of 1976 to accommodate the new maintenance 
schedules under an Order of this Commission. 

Despite agreement reached between the parties, the 
Applicant Company maintains that the Commission 
should refrain from imposing on its managerial 
prerogative to organise and to administer the haulpak 
fleet as it wishes. It states that the proposal has been 
endorsed by the Union on the basis of safety and that no 
other company in the iron ore industry has the 
imposition of an Order regulating this aspect of their 
operation. It is pointed out that it is always the 
prerogative of the Union to seek the Commission's 
assistance when it perceives that the safety of its members 
is compromised. 

Although the proposal put forward by the Applicant 
Company at the hearing is acceptable to the Respondent 

Union, it is claimed that this does not guarantee the 
implementation of the programme, nor the possibility of 
significant departure from the programme in future. The 
AWU acknowledges that Robe River Iron Associates has 
"the best safety record in the industry", with respect to 
the operation of haulpaks and attributes this to the 
diligence of the Union and the Company under Order 
C102 of 1976. The continuing application of an Order 
will ensure that this standard is maintained. Haulpak 
operators believe that in the maintenance area, checks of 
their vehicles are looked upon as the least interesting 
aspect of the fitter's work. A continuation of the Order 
will ensure that the work is done and that this will ensure 
their safety. Finally it was emphasised that the Order 
does not entrench any entitlement to overtime but is 
merely a device to ensure the protection of employees. It 
is for these reasons that it should be retained. 

I am satisfied that the arrangements proposed by the 
Applicant Company when implemented will ensure that 
haulpaks are maintained in a safe condition. The circum- 
stances that gave rise to Order C102 of 1976 involved 
what were at the time thought to be operational 
difficulties associated with the performance of the 
haulpak's braking system. Those circumstances are not 
present at this time. However, it is to be noted that the 
proposed checks and maintenance programmes for the 
haulpak fleet were not formulated until the week before 
this hearing and that there has not yet been the oppor- 
tunity for co-ordination between the electrical and 
mechanical facets of the Applicant Company's 
operations with respect to the implementation of the 
proposal. 

I am not disposed to continuing the application of an 
Order over this area of the Applicant Company's 
operations when it is accepted that what is proposed will 
maintain standards of safety. However, in view of the 
need to finalise the implementation of the new checks 
and service regime and to confirm undertakings given at 
the hearing, cancellation of Order C102 of 1976 will be 
subject to the terms of the following order. The informa- 
tion provided will be made available to the AWU. It 
remains the prerogative of the Respondent Union to 
request the assistance of the Commission should its 
members consider that management has compromised 
their safety by disregarding the intentions to adhere to 
the arrangements specified during this hearing or because 
of other factors which impinge upon their welfare in the 
operation of haulpaks. 

Appearances: 
Mr D. Moss on behalf of the Applicant. 
Mr K. McCann on behalf of the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1189 of 1986. 

Between Robe River Iron Associates, Applicant and 
the Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Respondent. 

Order. 
HAVING heard Mr D. Moss on behalf of the Applicant 
and Mr K. McCann on behalf of the Respondent, having 
received documentation which details: 

— the instruction given to Trainee Haulpak 
Operators; 

— the maintenance checks to be undertaken on 
the Applicant's Haulpak fleet; 

— the arrangements whereby Haulpak Operators 
have access to the service and maintenance 
records of vehicles; 

— the inspections to be undertaken of the 
electrical braking system on Haulpaks; and 
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having received the commitment from the Applicant 
that: 

— no variation to the service and repair pro- 
grammes identified as "A" and "B" checks is 
envisaged; 

— the Respondent Union will be advised on 
concerns arising from a perceived increase in 
the incidence of breakdowns of the dynamic 
braking system on Haulpaks; and 

— the Respondent Union will be advised on 
concerns about the serviceability of the steering 
mechanism of Haulpaks in the Applicant's 
operations arising from faults detected in 
vehicles operated elsewhere in the industry; 

the Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders:— 

That Order C102 of 1976 be cancelled with effect 
from 31 July 1987. 

Dated at Perth this 4th day of August 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 23 — Application for New Award. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth 

and 
Action Electronics Pty Ltd and Others. 

No. A22 of 1985. 

NEW AWARD. 
Various classifications Electronics Industry 

SENIOR COMMISSIONER G.G. HALLIWELL. 
Perth 27th day of July 1987. 

New award — determination — whether industry should 
be industrially regulated — arbitration — decision 
that industry should be industrially regulated by a 
first award. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: This is an apphca- 
tion for a new award which would be known if the 
application is successful, as the Electronics Industry 
Award No. A22 of 1985. 

The procedural matters dealt with are known to the 
parties, recorded in the transcript (pages 1-29) and do not 
therefore require repetition herein. The parties were able 
to reach agreement on the format to be followed which is 
set out hereunder. 

Initial Presentation. 
1. Whether industry should be industrially regulated. 
Interim Decision (no Order). 
2. Subjec to 1 parties directed to negotiate on area and 

scope and who are to be parties to award. 
3. Unions' constitutional capacity to participate. 
Interim Decision (if required). 
3A. Decision and Order. 

(1) Industrial regulation. 
(2) Area and scope. 
(3) Parties to participate in industry. 

4. Subject to 3A negotiations on industry conditions. 
5. Matters remaining from 4 to Commission for 

arbitration. 

Item 1 (above) was completed after extensive 
inspections, evidence, a large volume of exhibits and 
submissions which are contained in some 600 pages of 
transcript. The depth of research and the presentation of 
the submissions and exhibits by the parties is commended 
by the Commission. 

The applicant and intervenors broadly contended that 
"the Electronics Industry" defined inter alia in Clause 
3.—Area and Scope of the proposed award as "... in 
connection with the making, installing, commissioning, 
repairing and altering, assembling, testing aligning, fault 
locating, re-winding and re-wiring electronic (either 
analogue or digital) systems machines, equipment, 
instruments and other apparatus and electrical equip- 
ment interfaced or connected thereto" was an industry 
which had now grown to the point, in this State, that 
award regulation is now appropriate. 

For the respondents and again in broad terms, Mr 
Birman submitted that the phrase "electronics industry" 
was not an appropriate description of "the industry" 
sought to be regulated. He submitted inter alia that:— 

The report made the comment that their only 
common characteristic was that they used electronic 
component characteristics or technology in their 
manufacturing process; but that is not dissimilar 
from, say, the business equipment industry or the 
coin operated amusement machine industry or the 
automotive industry or anybody else manufacturing 
in this country today. 

The respondents through expert witnesses have 
established what can be defined as the electronic 
industry. We have shown the diverse nature of the 
activities undertaken by the respondents and the 
separate and distinct industries in which the 
respondents operate. 

Secondly it was argued that the proposed respondents 
in what was described as "an innovative industry or 
innovative group of companies in industries" had shown 
a capacity for self regulation of reasonable wage rates 
and conditions for employees thus the making of an 
award was not warranted. Finally, Mr Birman contended 
that:— 

The usage of modern technology is common 
across all industries. As I said, we know only too 
well about how common it is going to be in the auto- 
motive industry shortly. We believe that the 
commission should ensure that this small, diverse 
group of employers who have the potential to be of 
great importance to the development of the 
economy of Western Australia should be allowed to 
develop without any unnecessary limitation. 

I stress at this point that the above is a broad outline 
only of the respective attitudes of the parties to this 
matter. As has already been noted herein the material 
presented for and against was considerable both in 
volume and quality. 

The Industrial Appeal Court have held that a Union 
has the burden of establishing that, on the substantial 
merits of the case, an award should be made by the 
Commission (64 WAIG 852 at 853) and it was upon this 
basis that the applicant proceeded with its case. 

The commencing point in the Commission's con- 
sideration of the questions in issue is section 7 — 
Interpretation, of the Act which states that:— 

industry includes each of the following — 
(a) any business, trade, manufacture, under- 

taking or calling of employers; 
(b) , . . 
(c) ... 
(d) a branch of an industry or a group of 

industries. 
(My emphasis) 

In light of the above the Commission turns to examine 
the applicant's Exhibits 2, 3, 4 and 6 which are 
respectively "Study of the Electronics Hardware 
Manufacturing Industry in WA", "A Directory of 



1640 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. (1987) 67 W.A.I.G. 

Electronics Firms in WA", "The WA Electronics 
Hardware Manufacturing Industry — Strategies for 
Progress" and "Electronic Industries Association of 
WA — Directory of Electronic Firms". 

Reading through these exhibits the most common 
expressions used in describing the "industry" are 
suppliers of electronic components, electronics industry, 
electronic hardware manufacturing, electronic manu- 
facturing enterprises, local electronics industry. Exhibit 
6 in the foreword states inter alia:— 

A market expertise register — 
... has been added owing to the significant 

growth in the West Australian Electronics Industry. 
Suffice to say that throughout the material referred to 

the industries self description is "the electronics 
industry". That industry is made up of a diverse range of 
enterprises some of which would be described as pro- 
ducing communications equipment, others computerised 
and associated equipment, whilst others again, electronic 
componentry. 

The common thread throughout these exhibits is the 
use of the general phrase the electronics industry to 
"cover the field". Whilst the Commission has noted the 
evidence given that persons engaged within the industry 
would describe specifically a part of the electronic 
industry by its specialisation (above) the ordinary 
reasonable man would upon the material presented 
understand the phrase "the electronic industry" as 
embracing all the various discrete areas in which 
electronic components are assembled to produce a 
particular result. For the above reasons the Commission 
concludes that for the purposes of section 7 (d) of the Act 
the phrase "the electronics industry" appropriately 
describes an industry with several branches. 

I turn now to consider whether the electronics industry 
as described herein should be subject to award 
regulation. 

It is plain from the material presented that there are 
three major categories of employees employed 
throughout the industry viz assemblers (of varying 
degrees of skill), technicians (variously qualified) and 
qualified engineers (not subject to the applicant's claim). 

The basic task of the assembler is to place electronic 
components into a preset pattern. 

The technician classification may include minor design 
work, quality control, installation of completed units, 
fault location and rectification and repair of printed 
circuit boards. 

The evidence of Mr A. Michael (Transcript pp. 
234-236) and Mr C.C. Woods (Transcript pp. 527-530) 
going to the question of skills and training for 
technicians establishes that, although applied in different 
ways, the training and skills used have a common 
measurable base. 

In the same way, but to a lesser degree, assemblers 
have a common measurable skills base, however as 
earlier stated, the skill level required varies from 
employer to employer. 

In short, employees across the electronics industry fall 
into common, readily definable classifications. 

For the respondents it was shown that several 
employers in the industry had, by self regulation, 
provided reasonable wage rates and conditions to their 
employees. 

On the material presented on this point, most 
employers used as a guide, the provisions of the Radio 
and Television Award of this Commission. However, as 
Mr Birman pointed out, there are significant differences 
between the industry covered by the Radio and 
Television Award and the diverse industry under 
consideration here. The industry is in its early stages as 
yet and the Commission accepts the submission that 
caution is needed in considering award regulation. 

On balance the Commission concludes that employees 
in the industry are entitled to the benefits of an award to 
provide the minimum standards of wage rates and 

conditions enjoyed by the majority of employees in this 
State. Further, the Union has shown that there exists a 
definable industry capable of minimum award regular 
and whilst care is needed the provisions of appropriate 
standards of wages and conditions to the employees in 
that industry outweighs the objections to such a course. 
It follows that the industry should be industrially 
regulated by a first award. 

Appearances: 
Mr L.J. Benfell appeared for the applicant. 
Mr J. Birman appeared for the respondents. 
Dr J. Crouch intervened on behalf of the Australasian 

Society of Engineers, Moulders and Foundry Workers 
Industrial Union of Workers, Western Australian 
Branch. 

Mr L.J. Irwin intervened on behalf of the Association 
of Draughting, Supervisory and Technical Employees 
Western Australian Branch. 

Ms J. Siddins intervened on behalf of the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia. 

SECTION 29 (b) — 

Applications dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — claim of unfair dismissal. 

Margaret Barlow 
and 

Cebas Pty Ltd. 
No. 578 of 1987. 

Cashier Retail 

COMMISSIONER O.K. SALMON. 
25th day of August 1987. 

Order. 
HAVING heard Mr R. Guthrie (of Counsel) on behalf of 
the Applicant and Mr P.J. Cooke on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — Claim for unfair dismissal. 

Sydney Lenard Brooker 
and 

Edgell — Birds Eye Division of Petersville Industries Ltd 
Incorporated in Victoria. 

No. 581 of 1987. 

COMMISSIONER S.A. KENNEDY. 
7 th day of August 1987. 
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Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
parties to that conference reached agreement; now 
therefore, I, the undersigned, before whom the 
conference was held do hereby order — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — Unfair dismissal. 

Lynette Joy Chalmers 
and 

Huntsbridge Nominees Pty Ltd trading as 
The Sundowner Hotel. 

No. 125 of 1987. 

CLERKS' (COMMERCIAL, SOCIAL AND 
PROFESSIONAL SERVICES) AWARD 

No. 14 of 1972. 
Receptionist Hospitality Industry 

COMMISSIONER J.F. GREGOR. 
Perth 10th day of July 1987. 

Termination of employment — unfair dismissal — no 
grounds for termination for economic reasons or for 
lack of competence — dismissal unfair — re- 
employment not possible, compensation and costs 
granted. 

Reasons for Decision. 
THE COMMISSIONER: Lynette Joy Chalmers 
(Applicant) was employed by Huntsbridge Nominees Pty 
Ltd trading as The Sundowner Hotel between 1 July 1986 
and 5 February 1987. On that day her services were 
terminated in circumstances which she alleges are unfair. 
She seeks a declaration from this Commission to that 
effect and an order for reinstatement, or in the alter- 
native an order for payment of compensation. 

The Applicant was represented by Mr G. Hocking (of 
Counsel) who told the Commission that there was no 
argument between the parties that the Respondent had 
terminated the services of the Applicant. The dismissal 
was not disputed, neither was there any argument that 
payments to which the Applicant was entitled under the 
contract of service were made. The substance of the 
application was whether or not the circumstances under 
which the dismissal occurred and the manner in which it 
was executed were unfair. In addressing this argument 
Mr Hocking said that the dismissal was unfair because 
there was no genuine need to terminate the services of the 
Applicant on the grounds of economic necessity as the 
Respondent had alleged. Nor was there a genuine reason 
for termination on the basis of incompetence or attitude 
as was also alleged. He said the real reason for the 
termination was to allow the Respondent's Manager to 
employ a close friend of his and not because of any fault 
or inadequacy on behalf of the Applicant. In the 
alternate, he argued that, even if the Respondent was 
able to convince the Commission that it was dissatisfied 
with the Applicant's work or attitude, this had not been 
communicated to her at any time prior to her termina- 
tion. All these matters taken together with the manner in 
which the Applicant's services were terminated, must 
lead to the conclusion that the Respondent has acted 
unfairly in the exercise of its right to terminate the 
contract of service. 

The relevant facts which supported this proposition 
were that some weeks prior to the date of termination, 
Mr John Flannagan, the Manager of The Sundowner 
Hotel, either acting by himself or with others decided to 
terminate the services of the Applicant. That decision 
was not confidential but had been conveyed to other 
staff in the hotel and it became the subject of rumour. 
The Applicant became aware of the rumour and had 
taken action to discover the truth of it. She had been 
assured that the rumour of her potential dismissal was 
incorrect. The fourth fact to be verified in evidence was 
that the Manager's girlfriend, Chris Groves, was aware 
that she was to be given Miss Chalmers job as the hotel 
receptionist and accordingly had resigned her employ- 
ment. Finally, that Miss Groves was employed in Miss 
Chalmers job almost immediately upon the dismissal and 
is still employed. Any allegations made concerning the 
quality of service of Miss Chalmers had only been made 
by the Manager in an effort to justify his decision for the 
termination after Miss Chalmers had sought to have the 
matter determined by the Commission. 

It was said from the foregoing facts, together with 
ancilliary information to be given in evidence, that the 
conclusion could be drawn that the Respondent allowed 
Miss Chalmers' position and relationship with her work- 
mates to be undermined by allowing them to know her 
fate some weeks before she did. That action could be said 
to be calculated to cause her stress and upset and perhaps 
force her into resigning. Further, when given the oppor- 
tunity by the Applicant to confirm that she was to be dis- 
missed, the Respondent denied it. In dispensing with the 
Applicant's services so she could be replaced by a friend 
of the Manager, the Respondent had shown a disregard 
for its employee and a complete abrogation of its 
managerial responsibility. Finally, right up until the time 
of the actual dismissal there was a conspiracy of silence 
by the hotel management for the purpose of preventing 
the Applicant from responding to the threat to her 
employment until the dismissal was effected. 

In respect to the Respondent's assertion that the 
services were terminated because of the parlous state of 
the hotel industry and/or because of the Applicant's high 
wages, it was said that this was a smoke screen to hide the 
truth and the reality, because the employer had made no 
attempt to mitigate the employee's loss by equitably 
sharing the load of any economic hardship across all 
employees. In fact, the Respondent declined an offer 
from the Applicant to continue to work at reduced hours 
and in a lower paid position. It made no attempt to offer 
her any extended notice as an opportunity to seek alter- 
native employment or indeed help her to find alternative 
employment. The evidence which shows that there were 
no other employees dismissed, although their hours of 
work were cut; therefore the Applicant was singled out 
and treated in a different way. It was Mr Hocking's 
submission that the real objective and reason for the 
dismissal of his client, is revealed by the action of the 
hotel's Manager who decided to employ his girlfriend in 
her place and initiated a series of actions to achieve that 
objective. 

To support his submissions, Mr Hocking then 
canvassed the relevant case law. That law is well known 
and I do not intend to recite the indicia he referred to in 
detail in this decision, other than to say that he drew 
attention to the decision of the Industrial Appeal Court 
dated 15 .May between the Association of Draughting, 
Supervisory and Technical Employees Western 
Australian Branch v. Robe River Iron Associates 
(unpublished). This he noted, was a case in which the 
Industrial Appeal Court had taken the opportunity to 
comment upon the principles which had been developing 
in the Industrial Relations Commission in the assessment 
of compensation in cases of unfair dismissal. It seems 
that I need not direct my attention to that decision as the 
problems raised by Mr Hocking appear to have been 
overtaken in a decision of the Full Bench in an Appeal 
No. 202 of 1987 in the Robe River Iron Associates v. the 
Association of Draughting, Supervisory and Technical 
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Employees Western Australian Branch, a case 
(unreported) where the Full Bench, in considering the 
question of the termination of employment and unfair 
dismissal, confirmed the power to order or award 
compensation in the absence of re-employment. I am 
bound to follow the decision of the Full Bench and have 
applied it for the purposes of these reasons. 

I now turn my attention to the evidence called on 
behalf of the Applicant. In her own evidence she related 
how she had obtained employment with the Respondent, 
of her experience with other managers who preceded Mr 
Flannagan and her elevation to the position of 
Receptionist/Functions Manageress. She said that she 
had taken holidays, which completed on 12 January 
1987. On her return she said that she learned, in a 
conversation with another worker, that she was to be 
sacked. Inquiries were made with appropriate persons in 
the management and she had received an assurance that 
the information was incorrect. However, on 5 February 
her services were terminated. She had asked why, and if 
she had done anything wrong, but was told by Mr 
Flannagan the Manager that he was just cutting back on 
staff. She also asked for alternative part-time work but 
that was refused. At the time of the dismissal she was 
distressed and she left the office after ensuring that the 
work she was doing would be completed by another 
person. On the following day she returned to pick-up her 
pay. She said she received three days' pay plus a week's 
pay in lieu of notice. At the time of the dismissal, there 
had been no other worker terminated from the services of 
the hotel and she knew of no complaints about her 
service, either in respect to efficiency, attitude or any 
other matter. She gave further evidence concerning the 
attempts she had made to obtain other work and of the 
conduct of the accounting functions in the hotel. 

Further evidence was called from Joanie Dingly, who 
on 5 February 1987 and for some period before, had been 
the bar manager at the Sundowner Hotel. She confirmed 
that the Applicant was the only person who had been 
dismissed and the duties that she had performed. Ms 
Dingly noted that she did not assume any of those duties 
herself after the Applicant had left. She said that Chris 
Groves had started work about a week after the termina- 
tion of the Applicant and she understood that Miss 
Groves and the Manager, Mr Flannagan were friends. 
She also said that she had been told by Mr Flannagan two 
weeks prior to the date of termination that the Applicant 
was to be dismissed. In a conversation Miss Groves had 
said that she was leaving her job, but did not say she was 
coming to work at the Sundowner. She was not aware of 
any complaints concerning the Applicant's work or any 
dissatisfaction or disharmony amongst the workforce as 
a result of anything the Applicant had done. 

On behalf of the Respondent, Mr Caine (of Counsel) 
advised the Commission that he accepted the exposition 
on the law in the matter which had been presented by 
Counsel for the Applicant and that he had no submission 
to offer other than that reinstatement was not possible 
because the Respondent no longer managed the 
Sundowner Hotel. He relied on evidence from Mr John 
Flannagan the Manager of the hotel, Mr Charles 
Denham, who at the time had been associated with the 
business as an accountant and from Miss Chris Groves to 
support the contention of the Respondent that the 
dismissal was not unfair. 

Mr Flannagan's evidence in part directed itself to 
complaints of the standard of the work of the Applicant. 
He admitted that he had terminated her contract of 
service and had refused her request for casual work 
because he was going to restructure the workforce. He 
was emphatic that he made no suggestion to anyone that 
Chris Groves would take over the office work at the 
hotel, but after a week following the dismissal of the 
Applicant, Miss Groves had finished her job with her 
previous employer and she started to work at the hotel to 
take over the duties of the Applicant plus a range of 
additional work because neither he nor Mr Denham 
could handle the volume of work. When challenged on 
the evidence given by Ms Dingly concerning the 

termination of other persons employed by the hotel, he 
was unable to refute the claim, except by way of attack 
upon Ms Dingly's memory. However, the most 
important part of his evidence, insofar as the deter- 
mination of this matter is concerned, appears on page 75 
when under cross-examination from Mr Hocking he 
said — 

When was the decision made to employ Chris 
Groves? — Lyn went out on Thursday. Charles and 
I continued Thursday, Friday, Saturday and Sunday 
— four days — 11 days afterwards — it was Monday 
week. We decided after 11 days we could not do it 
on our own so I asked Chris — she had already 
finished up the position with Hardware Retailers — 
if she could come and give us a hand. 

Further evidence was called from Mr Charles Denham, 
who, at the time, was a Consultant Company Secretary 
involved in the running of the hotel. It is unnecessary to 
summarise his evidence in detail as it bears little upon the 
matters for determination. 

Finally, evidence was obtained from Christine Mary 
Groves, who is currently employed as a receptionist/ 
bookkeeper at the Sundowner Hotel. She advised the 
Commission of the type of duties she now performed and 
she confirmed that there had been discussions in January 
or early February about helping out at the Sundowner 
Hotel. However, her clear evidence as to the circum- 
stances of the commencement of duty at the hotel are 
recorded at page 92 of the transcript as follows — 

When did you decide to resign your employment 
with the hardware company? — The day that John 
asked me if I would go and work for the hotel. 

Which was that then? — On the Friday after Lyn 
was put off on the Thursday. 

The determination of this matter rests very heavily 
upon the evidence of the parties. In this respect the 
evidence of the Applicant was clear and coherent and was 
not changed despite vigorous cross-examination by 
Counsel for the Respondent. Her evidence was 
supported by that of Miss Dingly and I have no reason to 
conclude that both of those witnesses did not give a 
truthful account of what had occurred. I cannot say the 
same for the evidence of Mr Flannagan. There is a 
significant difference between the evidence led from him 
and that from Miss Groves in a crucial area of the debate 
between the parties. It is quite clear to me from the 
evidence of Miss Groves that she was told on the day that 
the Applicant ceased work that a job would be available 
to her. That is her clear evidence and it is different to the 
version of events put by Mr Flannagan. 

In assessing the evidence I prefer to accept that of the 
Applicant and where there is a difference between her 
evidence and that submitted on behalf of the Respondent 
by Mr Flannagan, I accept the evidence of the Applicant. 

That being so, I find that the Applicant was dismissed 
in the circumstances described by her and that the 
termination of her service was effected for the purpose of 
replacing her by Miss Groves. In that event, such an 
action was unfair and the unfairness is compounded by 
the attempts of the Respondent later to justify its action 
by attacking the competency, attitude and work style of 
the Applicant in question. 

In respect to the remedy to be applied, I accept the 
submission from Counsel for the Respondent that re- 
instatement is no longer available and therefore I must 
direct my attention to the assessment of any compensa- 
tion, if any. The principles to be applied are set down in 
O'Dwyer v. Karratha Recreational Council (Inc) (65 
WAIG 850) and Kwa v. Smart and Ryan (64 WAIG 858). 
In reviewing these cases Mr Hocking said in addition to 
the factors which ought to be taken into account in 
accordance with the principles contained therein, there 
were other factors which are relevant in the assessment of 
compensation in this case. He said it was necessary to 
take into account that the Applicant was totally 
unemployed for about a month and has only been able to 
obtain part-time employment since the dismissal in 
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February this year. She had been receiving $400 a week at 
the time of her termination and there is very little 
likelihood of her finding similar employment at a similar 
rate of pay. Proof of this is that she has had to accept 
casual bar work which is significantly different from the 
job she had with the employer. Even so, she has had 
difficulty obtaining even this type of work because she 
did not get any favourable reference from the Manager 
of the hotel. He also indicated that the total earnings that 
have been received, including social security and part- 
time work, during the time since the dismissal to the 
hearing was $2 189.20. Mr Hocking says that the 
appropriate compensation in the face of failure to re- 
employ is equivalent to six months' pay, that is $9 600. 

On application of the principles, I believe that that 
claim is excessive, but taking into consideration all of the 
facts in the matter, including the length of the period of 
unemployment, the earnings which have occurred in that 
period and the attempts the Applicant has made to 
obtain similar employment, I believe an appropriate 
compensation would be $4 500. In addition to this, I 
accept the argument of Counsel for the Applicant con- 
cerning costs because action was required to obtain 
information which was not supplied in accordance with 
an application under Regulation 79 (1) and in accordance 
with Regulation 79 (4), I award the costs claimed which 
are $58.50. 

Order will issue accordingly. 

Appearances: 
Mr G.N. Hocking (of Counsel) appeared for the 

Applicant. 
Mr C.L. Caine (of Counsel) appeared for the 

Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 125 of 1987. 

Between Lynette Joy Chalmers, Applicant and Hunts- 
bridge Nominees Pty Ltd trading as the Sundowner 
Hotel, Respondent. 

Order. 
HAVING heard Mr G.N. Hocking on behalf of the 
applicant and Mr C.L. Caine on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby declares and orders — 

(1) That the Respondent unfairly terminated the 
contract of service of the applicant on 5 February 
1987. 

(2) That the Respondent pay to the applicant the 
sums of $4 500 compensation and $58.50 costs 
within 14 days of the date of this Order. 

Dated at Perth this 29th day of July 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — Claim for contractual entitlements. 

Michael David Devereux 
and 

Australian Bank Employees' Union 
Western Australian Division. 

No. 1003 of 1986. 

Union Secretary Industrial Relations 

COMMISSIONER S.A. KENNEDY. 
Perth 31stday of July 1987. 

Contract of employment — claim for contractual entitle- 
ments — applicant originally employed as liaison 
officer, then elected secretary for one term, failed to 
secure re-election — sought further severance 
payment, superannuation payment, payment in lieu 
of leave not taken for travelling time and rostered 
days off, incorporation of an expense allowance 
into a "total" salary for the purposes of calculation 
of entitlements and reimbursement for wine 
purchases — all claims dismissed other than claim 
for further severance payment — that being a matter 
for interpretation of a clause in the contract of 
employment. 

Reasons for Decision. 
THE COMMISSIONER: This application was brought 
pursuant to section 29 of the Industrial Relations Act 
1979. The Applicant, Mr Michael Devereux, claims that 
he has not been allowed benefits arising under his 
contract of employment. The Respondent, the Western 
Australian Branch of the Australian Bank Employees' 
Union (ABEU), denies that any entitlements are due. 

The Applicant commenced his employment with the 
Respondent on 30 July 1979 as a liaison officer. Subse- 
quently he was elected to the position of secretary of the 
ABEU, taking up that post on 1 July 1981. At the end of 
his term of four years the Applicant failed to secure re- 
election. 

The sum claimed in Mr Devereux's statement as filed is 
$6 754,22, plus unspecified amounts in relation to 
mileage allowance and wine purchases. In the event the 
claim for mileage allowance was not proceeded with and 
has no further bearing here. 

The Applicant claims that immediately prior to his 
contract of employment with the Respondent ending on 
30 June 1985 as a result of his failure to secure re-election 
to the post of secretary, his annual salary was $34 041.91 
comprised of $33 000 plus an annual entertainment 
allowance of $1 041.91; and that it is the figure of 
$34 041.91 which must be used in the calculation of 
payments of various entitlements under his contract of 
employment, these being detailed below. The 
Respondent claims that immediately prior to the 
termination of the contract the Applicant's annual salary 
was $33 000, that being the effective figure in the 
Respondent's calculation of due entitlements, such 
entitlements having already been paid to the Applicant 
by the Respondent. 

The Applicant's claim has a number of components. 
That part which goes to a severance payment is dealt with 
first. 

The Applicant claims that pursuant to Clause 21 of the 
ABEU — Conditions of Employment for Full-Time 
Employees (hereinafter the Conditions of Employment) 
he is due a total of $3 183.83 being (a) the difference 
between the amount which would be due on a total 
service of five years and 11 months and the amount of 
$11 000 already paid to him by the Respondent, that 
difference being one month's salary calculated on an 
annual salary of $34 041.91; and (b) an adjustment to the 
amount already paid to him to take the account of 
annual salary of $34 041.91. 

The first question to be answered is what was the 
severance entitlement, if any, arising to the Applicant. 
The second question, the answer to which is relevant to 
other components of the claim, is what was the appro- 
priate monetary figure on which to calculate any such 
entitlement arising. 

For the answer to the first question the Applicant relies 
on Clause 21 of the Conditions of Employment. 

Clause 21.—Redundancy and Severance Pay of the 
Conditions of Employment states:— 

(i) Any employee of the ABEU whose position is 
made redundant shall be paid a minimum of 
three months' salary on termination of service. 
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(ii) A full-time employee of the ABED whose 
service is terminated because of failure of re- 
election by ABEU rank and file members shall 
be paid severance pay on the following basis — 

After three years' service, or if defeated 
at an election after first term of office, 
three months' salary plus one month's 
salary for each subsequent completed year 
of service up to a maximum of 12 months' 
salary. 

Except that where an employee is aged 
51 to 59 years inclusive and has completed 
10 years' service he/she shall be entitled to 
three months' salary for three years' 
service, plus two months' salary for each 
subsequent completed year of service up to 
a maximum of 12 months' salary. These 
conditions are to apply where an employee 
is seconded from a Bank and where 
pension rights are preserved. 

The parties are agreed that the relevant provision so 
far as the Applicant's claim for severance pay is con- 
cerned is suitelause (ii) of this clause, exclusive of the 
benefit described in the exceptional category contained 
therein. In determining what the prescribed benefit is in 
subclause (ii) and what gives rise to it, it is necessary to 
arrive at the plain and ordinary meaning of the subclause 
by examination of its wording and its construction. It is 
not for the Commission to attempt to divine the intent of 
the parties by any other means unless the examination 
discloses an ambiguity. 

For a person to be eligible for a benefit pursuant to 
subclause (ii) of Clause 21.—Redundancy and Severance 
Pay of the Conditions of Service he has to meet certain 
criteria: that he be an employee of the Respondent 
engaged on a full-time basis whose contract of employ- 
ment has been ended as a result of "failure of re-election 
by ABEU members". 

The Applicant claims that the facts establish that he 
meets these criteria; that the benefit arising has "service" 
as the basis for calculation of the entitlement; that in his 
case service equalled five years and 11 months; and that 
the sum of the benefit he was due was thereby equivalent 
to five months' salary. 

Leaving aside the issue regarding the actual annual 
salary, the issue between the parties on the severance 
component of the Applicant's claim can be narrowed to 
the question of whether the Applicant's service as a 
liaison officer should be added to his service as secretary 
in order to calculate the benefit due pursuant to the 
contract or whether, as the Respondent claims, only that 
service as secretary should count. 

In my view, the sum of the benefit arising under 
subclause (ii) of Clause 21.—Redundancy and Severance 
of the Conditions of Employment by virtue of the use of 
the singular "basis" must result from the application of 
one of the two formulae within the subclause. Thus that 
part of the subclause which states — 

After three years' service, or if defeated at an 
election after first term of office, three months' 
salary plus one month's salary for each subsequent 
completed year of service up to a maximum of 12 
months' salary, 

means, when read in conjunction with the first part of 
the subclause, that an entitlement of three months' salary 
plus one month's salary for each subsequent completed 
year of service up to a maximum of 12 months' salary 
shall be paid to a full-time employee whose service has 
been terminated by virtue of his failure to secure re- 
election to a full-time position if either he has completed 
three years of service with the ABEU or he has been 
defeated at an election after completion of his first term 
of office in whatever position. 

The parties are agreed that the Applicant was a full- 
time employee whose contract of employment was 
terminated as a result of his failure to secure re-election. 
However the Respondent effectively submittd that 

subclause (ii) of Clause 21.—Redundancy and Severance 
Pay only had application to a full-time employee from 
the point where that employee took up a post as a result 
of election by the membership of the ABEU. But, in my 
view, the designation "full-time employee of the 
ABEU", subject only to the proviso as to the circum- 
stances which led to the end of a contract of employ- 
ment, is the cornerstone on which the entitlement is built. 
It follows that it is service as a full-time employee of the 
ABEU pursuant to the contract of employment which is 
the means of calculating the entitlement due. For the 
Respondent's argument to succeed it would have to be 
established that the service of the Applicant in the 
employment of the ABEU from 30 July 1979 to 30 June 
1985 inclusive was, in fact, under different contracts of 
employment with that service which is relevant to this 
application only commencing under a contract of 
employment limited to the period the Applicant was the 
ABEU secretary. 

I note that there is no evidence of any break in service 
by the Applicant from 30 July 1979 to 30 June 1985 
inclusive; that there is no evidence of any resignation 
from or termination of any contract of employment 
between the parties within that period; and that, in 
relation to another part of the claim which went to the 
Applicant's period of employment as a liaison officer, 
the argument that this was a matter not properly before 
the Commission was not pursued by the Respondent. 
Finally, I simply comment that if it was the intent of the 
parties to limit subclause (ii) of Clause 21 in the manner 
claimed by the Respondent it is surprising, given the 
parties' standing in the sphere of industrial relations, that, 
this was not made express within that Clause. The fact is 
no such limitation is an express provision of the clause 
and, in my view, no such limit can be implied. 

1 have concluded that a true interpretation of 
subclause (ii) of Clause 21.—Redundancy and Severance 
Pay of the Conditions of Employment is that all 
completed years of service by a full-time employee under 
a contract of employment which has been ended by his 
failure to be re-elected by the membership shall count for 
the purposes of the clause. In my view there are 
insufficient grounds to establish that the Applicant's 
service in the period prior to the point where he took up 
the post of secretary was, at the time, considered by the 
parties to be separate and distinct from that as secretary. 

It follows from the foregoing that I have concluded on 
the basis of what is before me that under the terms and 
conditions of his employment by the ABEU the 
Applicant was entitled to have his completed years of 
service from 30 July 1979 to 30 June 1985 inclusive taken 
into account when his entitlement pursuant to Clause 
21,—Redundancy and Severance Pay was met by the 
Respondent. The order resulting will reflect this conclu- 
sion after allowance for the sum of $11 000 already paid 
to the Applicant in consideration of this entitlement. 

The second issue in relation to this part of the 
Applicant's claim is what was the appropriate annual 
salary figure on which to calculate the entitlement due. 

It is clear from the express provisions of the contract 
that the purpose of the entertainment allowance was to 
cover incidental entertainment expenses incurred in the 
normal course of duties. Further it is clear that on the 
cessation of the contract of employment any function of 
entertaining by the Applicant in the course of his duties 
ceased. It follows that, in the absence of any express 
provision in the contract to the contrary, the right to the 
entertainment allowance ceased. The same reasoning 
applies for periods which might be described as 
authorised absences from normal duties, including 
periods of paid leave such as annual leave. 

In this instance it appears that it was agreed between 
the parties that the total annual allowance be paid in 
equal instalments during each year the contract was on 
foot but that, in my view, can only be construed as a 
mutually convenient mode of re-imbursement which 
does not alter the reason for it in any way. Nor do 1 place 
any credence on the fact that the employer did not 
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demand evidence of such expenditure before any such 
payment to the Applicant. The terms of the contract 
were such that it always retained the right to demand 
such evidence. That it did not enforce its right does 
nothing to convert such payments from reimbursements 
to salary. It may be that the Applicant simply treated 
such payments as salary. But, in my view, he had no such 
entitlement under the contract of employment to do so. 

I accept the Respondent's position on this issue. I find 
that the appropriate salary figure for calculation of all 
benefits under the terms of the Applicant's contract of 
service was $33 (XX). Thus the Applicant's claim for 
further payments in relation to annual leave and to long 
service leave and for severance to be made in accord with 
a salary figure of $34 041.91 instead of the figure $33 OCX) 
fails. 

Another component of the Applicant's claim is that 
pursuant to Clause 16 of his contract of employment he is 
due payment of salary for ll'A days in lieu of leave for 
travelling time. But Clause 16.—Leave in Lieu of 
Travelling Time in the Conditions of Service does not 
prescribe that any payment to be made in the event of any 
entitlement to leave in lieu of travelling time not being 
taken. Put simply, there is nothing express or implied 
before me which establishes that the entitlement claimed 
is a benefit within the meaning of section 29 (b) (ii) of the 
Act. 

The Applicant also claims that pursuant to Clause 12 
of his contract of employment he is due payment in lieu 
of four rostered days off work which he did not take 
prior to the termination of his contract of employment. 
Clause 12.—Hours of Work of the Conditions of 
Employment makes no provision for any payment for 
rostered days off which are not taken by an employee. 
There is express provision in the contract for variations 
in arrangements pursuant to the entitlement to rostered 
days off to occur subject to the discretion of the secretary 
of the WA branch of the ABEU. There was no such 
exercise by the Applicant in this instance. The Applicant 
invited the Commission to consider custom and practice 
in the industry as evidence of the entitlement claimed in 
this matter. In the event I consider there is no justifica- 
tion for looking beyond the express terms of the contract 
of employment between the parties on this issue; but I do 
observe that, to my knowledge, it is common that full- 
time union officials entitled to "rostered days off" who 
do not, for whatever reason, take such leave at the 
nominated times retain no entitlement at all in relation to 
those days. This part of the Applicant's claim will be 
dismissed. 

The Applicant also claims that he is due the sum of 
$972.37 in relation to superannuation. In effect the 
Applicant claims that as an employee of the ABEU he 
was entitled to join a superannuation fund but was 
prevented from doing so for a time by the actions of the 
then secretary of the ABEU. It may be that the Applicant 
had a right to join (or not join) a superannuation fund. It 
may be that the fact that he was an employee of the 
ABEU conferred that right. But that of itself does not 
establish that the right to join (or not join) gave rise to an 
entitlement under the terms of his contract of employ- 
ment with the Respondent. The Applicant has not 
discharged the onus on him to establish pursuant to 
section 29 (b) (ii) that this is a subject appropriately 
before the Commission. 

Finally, the Applicant claims he was due reimburse- 
ment for the costs of wine ordered by him on behalf of 
the ABEU and used in the course of his duties as a liaison 
officer and then as secretary. There is no express term 
within the contract of employment which so provides 
and I am not satisfied by the evidence produced on 
behalf of the Applicant that any such entitlement is due. 
This part of the claim will be dismissed. 

An order reflecting the foregoing will now issue 
subject to any speaking to the minutes. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — Claim for contractual entitlements. 

Michael David Devereux 
and 

Australian Bank Employees' Union 
Western Australian Division. 

No. 1003 of 1986. 

Union Secretary Industrial Relations 

COMMISSIONER S.A. KENNEDY. 
6th day of August 1987. 

Order. 
HAVING heard Mrs C. Edwardes (of Counsel) on 
behalf of the Applicant and Mr P. J. Gethin (of Counsel) 
on behalf of the Respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

1. That the Respondent pay to the Applicant 
within eight weeks of the date of this order the sum 
of $2 750, that sum being in satisfaction of his 
entitlement to a severance payment under the terms 
of his contract of employment. 

2. That the remainder of the Applicant's claim is 
dismissed. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — contractual entitlements claim. 

Connie Ernst 
and 

RDG International Pty Ltd. 
No. 766 of 1987. 

Secretary Hospitality 

COMMISSIONER S.A. KENNEDY. 
27th day of August 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas, the 
parties to that conference reached agreement; now 
therefore, I, the undersigned, before whom the 
conference was held do hereby order — 

That the Respondent pay to the Applicant the 
sum of $3 044.76 that being the nett wages due to 
the Applicant after deduction of due taxation, 
within 28 days of the date of this Order. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 Industrial Relations Act 1979 
Section 29 (b) — unfair dismissal claim. Section 29 (b). 

Stephen Charles Godwin 
and 

Manjimup Primary School Parents and Citizens' 
Association Inc. 
No. 444 of 1987. 

Senior Maintenance Building and 
Person Maintenance 

COMMISSIONER S.A. KENNEDY. 
4th day of September 1987. 

Order. 
HAVING heard Mr S.C. Godwin on his own behalf and 
Mr R.M. Latter on behalf of the Manjimup Primary 
School Parents and Citizens CEP Committee; and 
whereas a conference was convened before me on 2 
September 1987 pursuant to section 32 of the Industrial 
Relations Act 1979; and whereas the parties to that 
conference reached agreement in full and final settlement 
of this matter; and whereas the terms of that settlement 
are:— 

That both parties acknowledge that the termina- 
tion of the employment contract was lawful; that 
both parties acknowledge that there was no legal 
requirement on the employer that it supply a letter 
setting out reasons for the termination of the 
contract of employment; and that both parties have 
agreed that the said letter should be withdrawn; 

now therefore, and by consent, I the undersigned do 
hereby order: 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 691 of 1987. 

Between Robert Anthony Harben, Applicant and 
Weiser Lock Pty Ltd, Respondent. 

Order. 
HAVING heard the applicant on his own behalf and Mr 
P.J. Cooke on behalf of the respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 10th day of August 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

John P. Henry 
and 

S.R. and E.F. Gill. 
No. 90 of 1987. 

Farm Hand Agricultural Industry 

COMMISSIONER J.A. NEGUS. 
14th day of August 1987. 

Termination of employment — alleged unfair dismissal 
— dismissed — contract of employment — breach 
of terms — unfair employment practices — leave 
loading matter dismissed — claim for payment of 
public holidays and some overtime — granted in 
part. 

Reasons for Decision. 
THE COMMISSIONER: This is an application by Mr 
J.P. Henry pursuant to section 29 (b) of the Industrial 
Relations Act 1979. He alleges that he was unfairly 
dismissed from his employment as a "stud overseer" by 
the respondent employers, Messrs S.R. and E.F. Gill, on 
7 October 1986. The period of employment commenced 
on 7 March 1986 and the applicant seeks an order for 
contractual benefits consisting of some $757.32 withheld 
from his termination payment to cover unpaid SEC and 
Telecom accounts, a 17.5 per cent loading on the pro rata 
leave payment made to him and in addition a cash 
payment for several hundred hours of overtime that he 
claims to have worked during the seven months. He also 
urges the Commission to award a lump sum 
compensation of approximately $55 000 for loss of 
employment on the basis that he was engaged for a 
minimum five year term. 

The respondent employers deny the claim in every 
particular. 

There was some discussion between Mr Gethin and Mr 
Hockless, who represented the respective parties, on the 
question of jurisdiction, there being some suggestion 
that Mr Henry's employment had been regulated by the 
Farm Employees' Award No. A19 of 1984. It was the 
expressed desire of the parties that the Commission 
should adjudicate the matters in dispute so I proceeded 
to hear the parties on 4 August 1987. Having heard the 
evidence of Mr Henry and both the Messrs Gill as to the 
discussions which took place between the parties at Perth 
on or about 17 February 1986 and at Northampton later 
that month, I have formed a view as to the true nature of 
the contract of employment which the parties erected. 

There is strong disagreement between Mr Henry and 
his employers as to some of the detail and that, of course, 
forms the basis of part of his claim. Mr Henry says that 
he was employed as a stud overseer at a wage of $300 per 
week with an annual bonus of $1 000. He was to work a 
five-day week with a "couple of hours" extra work on 
Saturday mornings. He expected to take a Friday after- 
noon off each fortnight for the conduct of his personal 
affairs. He was to be supplied with a house and a utility 
and he was responsible for payment of his telephone 
account. He expected that long hours would be worked 
at busy periods such as seeding and harvesting but at 
normal times he thought the industry standard hours 
were 7.30 a.m. to 5.30 p.m. each day. Mr Henry was 
adamant in his claim that his electricity was to be 
supplied by the employer and that they had shaken hands 
on the promise of the job continuing for a five to 10 year 
period. 

Both of the employers agreed that extensive discussion 
had taken place with Mr Henry as to terms and 
conditions. They said that his total package was valued at 
$350 per week, a figure well above the award provision. 
The house rental was worth $25.00 per week and he was 
given meat and petrol worth a further $25.00. With such 
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generous remuneration the employers felt it reasonable 
to expect long hours of work at busy periods because 
they were co-operative in allowing Mr Henry days off 
when he needed them, particularly in pursuit of his 
recreational activities in equestrian competitions. 

In these circumstances they felt no need to keep any 
record of hours worked nor to consider the question of 
payments for overtime. The employers were equally 
adamant that there had been no mention of a bonus 
payment, nor a guaranteed period of employment and 
that the electricity account for the house was the tenant's 
responsibility. They also produced documentary 
evidence (Exhibit HI) to support their contention that 
they had employed Mr Henry as a general farmhand 
rather than the' 'stud overseer" title which he had chosen 
for himself. 

In general terms I found Mr S. Gill and Mr E. Gill to be 
more impressive and credible witnesses than the 
applicant, Mr Henry. On this aspect of the dispute, I 
prefer the employers' version of the discussions which 
took place. From the demeanour of all three parties I 
deduce that they were all aware of the existence of the 
Farm Employees' Award No. A19 of 1984 and all of 
them were ignorant of its detailed provisions. I believe it 
reasonable to imply, from the stance of the "officious 
bystander", that the parties were agreed on the general 
provisions of the award as providing the basis for their 
employer-employee relationship. I find from the 
evidence that the rest of the terms of their agreement 
were in fact as claimed by the employers and not as 
suggested by Mr Henry. 

I turn now to consider the fairness or otherwise of the 
decision to dismiss Mr Henry from his employment and 
the method of carrying out that dismissal. 

Mr Henry claimed that he had performed his duties at 
a high level of efficiency and no fault had been found. 
When various incidents were put to him, he dismissed 
them as trivialities. He relied on his record of previous 
employment, giving a glowing account of himself as a 
professional trained stud overseer and property manager 
who was an expert in the field of breeding stud merino 
sheep. 

The employers detailed a number of incidents which 
occurred during Mr Henry's employment leading them 
to form the view that he was unable to perform the tasks 
for which he had been employed. They were quite sure 
that such jobs had been undertaken successfully by many 
previous employees. They claimed to have made Mr 
Henry's shortcomings known to him and to have 
indicated quite clearly that his continued employment 
was at risk. They terminated the contract with a two 
week notice period and allowed him a day off during that 
time to seek further employment. 

From the testimony presented on this question I again 
prefer the employers' version of events and therefore 
find that Mr Henry was not unfairly dismissed. His anger 
and disappointment is understandable but it is well 
established that the Commission will only interfere with 
the employers' right to terminate the contract of employ- 
ment if it can be shown that the right has been exercised 
in a harsh or unreasonable manner. In the circumstances 
of this matter, the applicant has not been able to demon- 
strate unfairness in the employers' actions. 

Mr Henry complains that Mr Gill had ignored his 
protests and made unauthorised deductions amounting 
to $757.32 from his termination payment. The 
deductions has been on accent of amounts owing for 
rent, electricity and telephone services to the house 
occupied by Mr Henry. The employers produced the 
original accounts which confirmed that the moneys were 
indeed owing. It appears from the evidence that on at 
least one earlier occasion deductions had been made 
from Mr Henry's wages to cover similar unpaid debts 
and he had acquiesced to that procedure. The rent 
payments had become his responsibility following the 
introduction of fringe benefits tax which resulted in the 
weekly wage being increased by $25.00 and an equal 
amount deducted for rental. 

The applicant produced a detailed record of the hours 
he claimed to have worked during the seven months of 
his employment. He argued that he should be paid at the 
ordinary hourly rate for each hour worked in excess of 40 
per week. That argument may well carry some force in 
terms of equity, but unfortunately for Mr Henry it does 
not accord with the terms of his contract of employment 
as I have found it to exist. The Farm Employees' Award 
allows for the hours of work to be by agreement and 
specifies that the worker is entitled to one full day off 
each week. There is no provision for overtime payments. 

Mr Henry's record of hours worked was taken from 
his diary and under questioning it transpired that there 
were a number of errors and miscalculations in the 
material. Mr E. Gill believed that Mr Henry commenced 
work somewhat later than he claimed as a general rule. 
He also suggested that quite a number of days off had 
been taken but he was unable to be specific in his 
recollection or to produce any records to contradict those 
of the applicant. 

The employers argued that there is an element of "give 
and take" in a farmhand's hours of work and the slack 
periods make up for the long hours of the busy seasons. 
A close examination of Mr Henry's records, albeit beset 
by errors, indicates that the employers should not have 
been displeased with his attendance at the workplace. It 
appears that he worked for more than half a day on most 
Saturdays during his seven months sojourn on the 
property. He had four half-day trips to Geraldton in the 
30 weeks prior to his being given notice and he was 
allowed days off on 22 and 25 August and again on 29 
September. There were four weeks in August and 
September when he worked on both Saturday and 
Sunday for some time and was therefore not able to 
benefit from the award entitlement to one full day off in 
each week. Although the award allows for the usual 
public holidays, it seems that Mr Henry worked on both 
Anzac Day and Foundation Day. It appears too, that in 
calculating the entitlement to pro rata annual leave Mr 
Gill mistakenly believed that the full year entitlement is 
three weeks when it is, in fact, four weeks. He suggested 
that this shortfall should be offset against the fact that 
tax had not been deducted from the leave payment, the 
employers choosing as an act of generosity to carry that 
burden themselves. 

I will not follow that suggestion because a gift, once 
given cannot in fairness be recalled. The error in calcula- 
tion of leave amounts to seven-twelfths of one week's 
pay and in my view it is equitable to offset that amount 
against the days off which were allowed to Mr Henry, so 
at the end of the day there is nothing owing to either 
party on that score. 

The applicant claimed a loading on his holiday pay and 
in this he cannot succeed because the award specifically 
precludes the leave loading being paid on proportionate 
amounts. 

There remains in the balance the two public holidays 
and four Sundays on which Mr Henry worked when the 
award, which sets what are minimum conditions after all, 
said he should have been at leisure. In my view he should 
be paid for those six days at his ordinary rate of pay. At 
the termination of the contract that rate was $325 per 
week according to the evidence of the employers. An 
order will issue in the applicant's favour for an amount 
of $390. The parties should indicate to my associate if a 
speaking to the minutes is required. 

Appearances: 
Mr P. Gethin (of Counsel) on behalf of the applicant. 
Mr V. Hockless (of Counsel) on behalf of the 

respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — claim for unfair dismissal 

and denied contractual benefits. 

John P. Henry 
and 

S.R. and E.F. Gill. 
No. 90 of 1987. 

Farm Hand Agricultural Industry 

COMMISSIONER J.A. NEGUS. 
27th day of August 1987. 

Order. 
HAVING heard Mr P. Gethon (of Counsel) on behalf of 
the applicant and Mr V. Hockless (of Counsel) on behalf 
of the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the respondent is to pay to the applicant the 
sum of $390 within 21 days of the date herein. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29. 

Ronald Arthur Hodgetts 
and 

Artra International Pty Limited. 
No. 1150 of 1986. 

Production Foreman Furniture Manufacture 

COMMISSIONER O.K. SALMON. 
Perth 29th day of July 1987. 

Unfair dismissal and compensation — sick leave request 
prior to termination — terminated due to loss of 
productivity — unfair dismissal and compensation 
claim upheld — order issued. 

Reasons for Decision. 
THE COMMISSIONER: Ronald Arthur Hodgetts (the 
Applicant) commenced employment with Artra Inter- 
national Pty Limited in January 1984 as a cabinet maker. 
In fact he was a joiner by trade but it is clear that he 
possessed the skills necessary to perform cabinet work 
and on 13 March he was made a foreman. In this capacity 
he was at first paid $50.00 per week above a cabinet- 
maker's award rate of wage and at the time his employ- 
ment ended he was paid $83.00 above the award rate. His 
employment ended on 6 August 1986 and he testified that 
the reason given to him by Mr Tuechert, the Company's 
Managing Director, was that the top men were being put 
off because of Company re-organisation and consolida- 
tion. He was paid one day's wages in lieu of notice plus 
an amount of money in lieu of pro rata annual leave 
entitlements. 

The Applicant does not accept the reasons given to 
him by Mr Tuechert as the true reasons for his dismissal 
and he asserts that his dismissal was unfair. He claims 
that approximately two weeks before the day of his 
dismissal he informed Mr Tuechert that he was to 
undergo surgery and that he would have to take leave of 
approximately three months. It is common ground that 
he had accrued paid sick leave entitlements of 5 Vi weeks. 
He said that he had put off taking leave for about eight 

weeks because he had undertaken some of the 
draftman's duties while that man was away on annual 
leave. Mr Tuechert acknowledged his advice and 
thanked him for it but said nothing more at that stage. 
He went on to say that on the day of his dismissal he was 
simply called to the office at approximately 4.30 p.m. 
and told that his employment was terminated. 

The Applicant also said that while during the course of 
his employment there had been the occasional argument 
between himself and Mr Tuechert, these arguments 
related to production problems only; he had never 
received a complaint about his work and he believed that 
his relationship with the Respondent had been very good. 

The implication arising from the Applicant's 
testimony is that his loyalty and service to the 
Respondent has been repaid with disloyalty towards 
himself at a time of need. Furthermore, that the 
motivation behind the dismissal is either not wanting to 
allow the necessary leave period or avoiding 5 Vi weeks 
sick leave payments or both. 

Mr Tuechert's account of the events and circum- 
stances is a very different one. He said that soon after the 
Applicant was made a foreman he revealed that he was 
not suitable in this position. He claimed that he down- 
graded the Applicant's work and range of responsibilities 
for this reason. He also said the Applicant had not 
spoken to him about leave of absence for surgery 
purposes. Finally, he said that the Applicant's employ- 
ment was terminated because of a great loss of 
productivity which could be carried no longer. 

I find Mr Tuechert's testimony unconvincing. He 
emphasised the high quality of the Respondent's 
products and the high degree of concern and care shown 
towards employees in order to achieve the team work 
required for a successful operation. I think it is most 
unlikely that the Applicant would remain a foreman, 
even with reduced responsibilities, for 16 months in a 
situation where production requirements and human 
relationships were such crucial considerations, if in fact 
he was not competent. Furthermore, it is totally 
inconsistent with Mr Tuechert's statements about the 
Applicant's ability as a foreman that he should be paid 
more highly at the end of his employment than when he 
began. But I must add that I found Mr Tuechert a less 
impressive witness than the Applicant and I prefer the 
Applicant's testimony overall. 

In my opinion the Applicant's employment was 
terminated because the Respondent wished to avoid any 
inconvenience that would be caused by the period of 
leave necessary and the payment of the Applicant's sick 
leave entitlements. 

It is surely fundamental in the notion of "a fair go all 
round" that faithful service ought to be repaid with 
employment security; and so far as it is reasonably the 
case that an employer can ensure an employee's security 
he must do so. It is an issue concerning valid expectations 
and the longer an employee gives faithful service the 
greater is that employees expectation, all other relevant 
factors considered, that the employment will continue. 

In this case the notion of "a fair go all round" has to 
be considered in the light of the Applicant's employment 
as a foreman. His position meant that while he was 
entitled to basic award conditions, including paid sick 
leave and paid annual leave, he had no claim to paid 
overtime. Apparently, his total wage package was in the 
nature of an all inclusive salary; and the point to be made 
about this salaried position is that it is one of higher 
relative status within the Company. The Applicant was 
taken out of the ruck, so to speak. But while it goes 
without saying that he agreed to this position because it 
advantaged him, part of the advantages due to him was 
that in hard times, either for him or for the Company, he 
would be treated according to his status and not merely 
as one of the ruck. The evidence is that when the 
Applicant faced hard times the consideration that was 
due to him was not forthcoming. A day's wages in lieu of 
notice, the bare entitlement of award employees, and 
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payment for his annual leave entitlement was all that 
accompanied his dismissal. That was unfair treatment, to 
say the least. 

This case is also one of wrongful dismissal. That much 
is conceded by the Respondent with the offer of a week's 
salary in lieu of notice as settlement of the issues. In my 
opinion, the circumstances of the Applicant's employ- 
ment were such as would justify one month's notice or 
one month's salary in lieu thereof. But my decision does 
not turn on the point of wrongful dismissal. I view the 
case as one of unfair dismissal while taking the notice 
factor into account on the question of appropriate 
compensation. 

I also have it in mind that the Applicant received some 
payment for overtime that he was not entitled to, and 
that an equivalent amount was never deducted from 
moneys owing to him although he agreed that a 
deduction should be made. I was not told how much was 
involved in this over-payment, but I take the view that if 
it was substantial it would have been detailed before me. 

At the outset of his case, Counsel for the Applicant 
said "we are claiming for unfair dismissal to be deter- 
mined by the Commission on the basis of 5 'A weeks sick 
pay or such other grounds". I think it is fair and reason- 
able that the applicant's period of accrued sick leave 
should weigh heaviest in assessing a sum for compensa- 
tion and my decision is that an order will issue requiring 
the Respondent to pay the Applicant $2150. 

The parties are to advise me if they wish to speak to the 
minutes of the order that will now issue. If so a date for 
this purpose will be fixed; if not, the order will formally 
issue with today's date. 

Appearances: 
Mr P.J. Walsh (of Counsel) on behalf of the 

Applicant. 
Mr J.S.H. Flanigan (of Counsel) on behalf of the 

Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1150 of 1986. 

Between Ronald Arthur Hodgetts, Applicant and Artra 
International Pty Limited, Respondent. 

Order. 
HAVING heard Mr P.J. Marsh (of Counsel) on behalf 
of the Applicant and Mr J.S.H. Flanigan (of Counsel) on 
behalf of the Respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979, and being of the opinion that the dismissal 
from employment of Ronald Arthur Hodgetts by Artra 
International Pty Limited was unfair, hereby orders — 

That Artra International Pty Limited pay Ronald 
Arthur Hodgetts the sum of $2 150 as compensation 
therefor. 

Dated at Perth this 13th day of August 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — unfair dismissal. 

Francois Jacquier 
and 

Verse Holdings trading as The French Bakehouse. 
No. 377 of 1987. 

Pastrycook Food industry 

COMMISSIONER J.F. GREGOR. 
25th day of August 1987. 

Order. 
WHEREAS the Applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — claim of unfair dismissal. 

Michael Larosa 
and 

Gaetano Oteri, Cafe Lido Restaurant. 
No. 935 of 1986. 

Executive Chef Hospitality 

COMMISSIONER S.A. KENNEDY. 
21st day of August 1987. 

Order. 
The Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed for want of 
prosecution. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — claim for contractual entitlements. 

Sharyn M. McCaskey 
and 

Hansui Pty Ltd. 
No. 492 of 1987. 

NO AWARD. 
Manager Domestic services 

COMMISSIONER J.F. GREGOR. 
21st day of August 1987. 
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Order. 
HAVING heard Ms S. McCaskey on her own behalf and 
Mr Pillay (of Counsel) on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the respondent pay to the applicant the sum 
of $210 in full and final settlement of this matter 
within seven days of the date herein. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — Claim for unfair dismissal. 

Donald Colin McKay 
and 

Kwinana Bowling and Recreation Club Inc. 
No. 620 of 1987. 

COMMISSIONER S.A. KENNEDY. 
12th day of August 1987. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the ! ndustrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) Unfair Dismissal. 

Grigorios Mavromatidis 
and 

TNT Security Pty Ltd. 
No. 454 of 1987. 

NO AWARD. 
Security Officer Security Services 

COMMISSIONER G.L. FIELDING. 
Perth 7th day of August 1987. 

Termination of employment — unfair dismissal — 
summary dismissal — suspicion of misconduct — 
dismissal not unfair — dismissed. 

Reasons for Decision. 
THE COMMISSIONER: The Applicant claims to have 
been unfairly dismissed from the Respondent's employ 
on or about 13 March last and seeks reinstatement. He 
was at all material times employed as a part-time security 
officer, the Respondent's business being, as its name 
suggests, the provision of security services. By training 
the Applicant is a plumber and, until in or about 
November of 1985, carried on business as such on his 
own account. As the result of an injury he became unable 
to carry on that business as he had done previously. 
Thus he sought employment with the Respondent, 
utilising the talents he had previously acquired as a 

member of the security section of the Greek Air Force. 
He was initially employed by the Respondent as a casual 
security officer from November 1985 at the Burswood 
Island construction site. After a tria' period his employ- 
ment became permanent, although on a part-time basis. 
When not engaged in security work for the Respondent 
the Applicant worked on his own account as a plumber, 
although not to the extent that he had prior to his injury. 
In September of 1986 the Respondent transferred the 
Applicant to work at the State Energy Commission's site 
at Belmont because of unrest amongst his fellow security 
officers at Burswood Island. It seems some of his fellow 
employees thought the Applicant was given preferential 
treatment by the Respondent when he was at Burswood 
Island. 

Shortly before 13 March 1987 the Union steward at 
Burswood Island mentioned in general discussion with a 
fellow employee, Thompson, that he was surprised that 
the Applicant was still in the Respondent's employ in 
view of allegations he had beared that the Applicant had 
been seen by some of his colleagues to steal goods whilst 
he was employed at Burswood Island. Thompson told 
the steward of similar incidents he claimed to have 
observed. The steward reported this to the Respondent's 
manager, Mr Weaver, who subsequently summoned Mr 
Thompson. Mr Thompson told him that in May 1986 he 
had seen the Applicant take copper pipes from the 
Burswood Island site and place them on the roof of his 
vehicle and when questioned about it the Applicant said 
he had permission from the site foreman to take the pipes 
in question. He further informed Mr Weaver that 
approximately a week later he had seen the Applicant 
take plumbing fittings from a crate on the site and place 
them in his vehicle. Mr Thompson had not reported this 
to his superiors because he was then new to the 
Respondent's employ and did not want to cause any 
trouble. Each of the incidents was said to have occurred 
during nightshift, apparently in the early hours of the 
morning. Mr Weaver asked Mr Thompson to put his 
allegations into writing, which he did. He also spoke to a 
former employee who had reported similar happenings 
to the Union steward. This other employee, who was 
then in Queensland, said he too had seen copper pipes on 
top of the Applicant's vehicle. Mr Weaver summoned 
the Applicant to his office to put the allegations to him. 
The Applicant asked, and was permitted, to be 
accompanied by his priest. He denied emphatically, as he 
did in the course of these proceedings, that he took the 
goods in question, let alone stole them. Indeed, he told 
Mr Weaver that it was impossible because he did not 
work nightshift on the days in question. 

Mr Weaver says he was concerned about this 
discrepancy and suspended the Applicant whilst he made 
further enquiries. The Applicant, on the other hand, says 
he was then dismissed, although he acknowledges that 
Mr Weaver undertook to make further enquiries about 
the matter in view of his assertions. Mr Weaver again 
spoke to Mr Thompson who said he had earlier realised 
his mistake concerning the time of the incident, which he 
says occurred on afternoon shift at about 5.00 p.m. 
rather than during night shift, but otherwise adhered to 
what he had said save that the incidents occurred one 
month later than he had originally thought. Mr Weaver 
asked if Mr Thompson would make a statutory 
declaration containing his allegations, which he agreed to 
do, and then and there did. He also checked the records 
and ascertained that the Applicant had worked on the 
shifts mentioned by Mr Thompson in his statutory 
declaration. Because this declaration was consistent with 
what the former employee in Queensland had told him, 
and because the latter was prepared to verify his 
allegations by statutory declaration, he believed that 
there were reasonable grounds for suspecting that the 
Applicant had stolen the goods. He concluded that the 
Respondent could not afford to have a person under 
such suspicion remain in its employ as a security officer 
and so informed the Applicant that his employment was 
terminated. 
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Mr Thompson gave evidence in these proceedings and 
repeated his allegations. So, too, did another employee, 
Mr Swan, who said he saw the first incident. The Queens- 
land employee did not give evidence because of the 
logistics involved, although the evidence is that not only 
did he indicate that he was prepared to set out the 
allegations he had previously made to Mr Weaver in the 
form of a statutory declaration but that he had subse- 
quently done so. Having heard the witnesses, and 
reflected upon their testimony I am not convinced, even 
on the balance of probabilities, that the Applicant took 
the goods in question. That is not to say that I am 
satisfied that he did not, rather I am not satisfied that he 
did. I feel bound to say that, of all the witnesses, Mr 
Thompson impressed me as being the least credible. It is 
clearly apparent that he and the Applicant have little 
respect for each other, and I find it more than passing 
strange that he should say nothing of the incidents for 
more than a year. Whilst he may have had reason to take 
no action following his initial observation because of the 
Applicant's alleged explanation to him, the reason given 
for not pursuing the second alleged offence seems a little 
hollow, given that he was employed to see that the very 
thing he observed did not occur. On the other hand, part 
of what Mr Thompson had to say was corroborated by a 
fellow employee, Mr Swan. He did not impress as a 
witness obviously lacking in credit, nor was he a person 
seized of any animosity towards the Applicant, as the 
Applicant acknowledged. It seems also that Mr Swan's 
evidence was consistent with what the Queensland 
employee had earlier told Mr Weaver. Although I 
thought the Applicant at least as credible a witness as Mr 
Swan, if not the most credible of all the witnesses, it must 
be said that he was, at times, over zealous in his denial of 
the allegations. In all I am left with some very real 
lingering doubts about the whole affair. 

It would follow, from my assessment of the evidence, 
that the Respondent has not established on balance that 
the Applicant was guilty of any misconduct. Indeed, the 
Respondent does not claim otherwise, rather its claim is 
that it suspected the Applicant of having committed 
misconduct. But the Applicant was dismissed summarily 
as if he was guilty of misconduct. Summary dismissal is a 
remedy based on breach of contract, in this case, through 
misconduct by the employee. Since the contract is 
thereby terminated without the notice ordinarily 
necessary to terminate the contract, the onus is upon the 
employer to show that a breach justifying its summary 
termination has occurred [see Williams v. Printers Trade 
Services (1984) 7 IR 82]. For these purposes it is not 
enough that the employer suspects such a breach. That 
might justify termination by notice, but not in a 
summary way, as was explained by the Full Bench of the 
Commission in the Federated Brick, Tile and Pottery 
Union of Australia (Union of Workers) Western 
Australian Branch v. Bristile Ltd (1982) 62 WAIG 2926. 

The Applicant, in the particulars of his claim, suggests 
that his employment was not governed by an award, but I 
do not think that is accurate. The Security Officers 
Award, prima facie at least, covers employment of the 
nature undertaken by the Applicant [see: (1982) 62 
WAIG 2504]. Clause 6 (3) of that Award requires that the 
employment of any officer other than a casual officer, 
shall be terminated only by one week's notice, or by the 
payment or forfeiture as the case may be, of one week's 
wages in lieu thereof. However, Clause 6 (5) of the 
Award retains the common law right of an employer to 
dismiss an officer "at any time for misconduct" so that 
the principles outlined above would still apply [c.f. 
North v. Television Corporation Ltd (1976) 11 ALR 
599]. A reasonable suspicion of misconduct, in my view, 
is insufficient to authorise a summary dismissal at 
common law. It would follow that the Applicant was 
unlawfully dismissed in that the dismissal was effected as 
if there had been proven misconduct on the part of the 
Applicant. 

However, as was pointed out in the Undercliffe 
Nursing Home v. the Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service and 
56221-5 

Miscellaneous, WA Branch (1985) 65 WAIG 385 the 
question in proceedings of this nature is not whether the 
dismissal was lawful, but whether it was fair [see also: R 
v. Industrial Court of South Australia, ex parte Mount 
Gunson Mines Pty Ltd (1982) 2 IR 366]. Proceedings of 
this nature are not to be likened to a claim in the civil 
courts for breach of contract, where the task is to deter- 
mine, according to technical rules, whether or not there 
has been such a breach. The task in these proceedings, is 
wholly different. It is to assess whether the dismissal was 
industrially fair in the accepted sense, irrespective of 
whether there was a breach or not, and that assessment is 
to be made, not according to technical rules, but 
"according to equity, good conscience and the 
substantial merits of the case, without regard to 
technicalities or legal forms". 

A case such as this, as Mr Clyne so rightly submitted, is 
not to be determined as if the Applicant was on trial for 
stealing. Rather, the issue is whether, in dismissing the 
Applicant, the Respondent acted fairly in the accepted 
industrial sense. The Commission is not to answer that 
question by reference to what it would have done in the 
circumstances, but by reference to an objective standard 
of whether the Respondent acted as a reasonable 
employer, in the circumstances disclosed in these pro- 
ceedings, would have acted. That is the ratio of the 
decision of the Industrial Appeal Court in the 
Undercliffe Nursing Home v. the Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and MisceUaneous, WA Branch (supra) and the 
cases therein referred to and of the Court's decision in 
Robe River Iron Associates v. the Australian Workers' 
Union, West Australian Branch (1987) 67 WAIG 321 [see 
too: Union of Construction, Allied Trades and 
Technicians v. Brain (1981) IRLR 224]. Furthermore, in 
considering how a reasonable employer would have acted 
"it must be remembered in all these cases there is a band 
of reasonableness, within which one employer might 
reasonably take one view; another quite reasonably take 
a different view"; as Lord Denning M.R. suggested in 
British Leyland (UK) Ltd v. Swift (1981) IRLR 91 at page 
93. Patently, that observation is as relevant to proceed- 
ings of this nature under the Industrial Relations Act, as 
it is to proceedings under the United Kingdom 
legislation. 

In a long line of cases starting with British Home 
Stores v. Burchell (1978) IRLR 379 the English courts, 
including the Court of Appeal in W. Weddell and Co Ltd 
v. Tepper (1980) IRLR 96 and more recently in Pritchett 
and Dyjasek v. J. Mclntyre Ltd (1987) IRLR 18, have 
held that in determining whether a dismissal, including a 
summary dismissal based on suspected misconduct, is 
fair the test is whether the employer entertained a 
reasonable suspicion amounting to a belief as to the guilt 
of the employee of misconduct at the time of dismissal. 
Indeed, in Motley's of Brixton Ltd v. Minott (1982) 
IRLR 270, 272, it has been said of circumstances such as 
those now in question that "the issue before the 
Industrial Tribunal on a case of unfair dismissal is not 'is 
the employee guilty of misconduct for which she was 
dismissed?' The question is 'did the employer have 
reasonable grounds for believing that she was guilty of 
that offence?'." These decisions were of course, made in 
the context of the United Kingdom Employment 
Protection (Consolidation) Act which in many respects 
has no counterpart in this State. Caution must therefore 
be exercised in relying on the English authorities. 
However, given the obligation in cases of unfair 
dismissal brought under the Industrial Relations Act for 
the Commission to examine the fairness rather than the 
lawfulness of a dismissal and given the need to test 
fairness against an objective standard I would have 
thought that the approach outlined in these English cases 
as applicable to the legislation in this State as to that in 
the United Kingdom. The United Kingdom legislation 
limits the reasons for which an employee can be dis- 
missed, but once established as a permissible reason "the 
determination of the question whether the dismissal was 
fair or unfair, having regard to the reason shown by the 
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employer, shall depend on whether the employer can 
satisfy the tribunal that in the circumstances (having 
regard to equity and the substantial merits of the case) he 
acted reasonably in treating it as a sufficient reason for 
dismissing the employee" [see: section 57 (3)]. In my 
opinion that task is no different from the task 
confronting the Commission in deciding whether any 
given dismissal is fair or unfair for the purposes of the 
Industrial Relations Act. Indeed, the language used in 
the United Kingdom legislation might fairly be said to be 
a combination of that used in sections 26 and 29 (b) (i) of 
the Industrial Relations Act. 

In the present circumstances, having heard Mr 
Weaver, I am quite satisfied that the Respondent, 
through him, genuinely suspected that the Applicant had 
stolen the goods in question. Furthermore, I am satisfied 
that it was a reasonable belief. Not only was he told by 
Mr Thompson of his observations but, at least in respect 
of the first incident, the allegations were corroborated by 
another employee. Moreover, both those individuals 
were prepared to support their allegation in a formal way 
by medium of a statutory declaration. Subsequent 
investigations by Mr Weaver confirmed that the 
Applicant worked the shift mentioned in the statutory 
declaration of this employee and further investigations 
revealed that another employee, Mr Swan, supported in 
part the initial allegation of Mr Thompson and that of 
the Queensland employee. Faced with that, I do not 
think it can be said that the suspicion was ill-founded or 
unreasonable. 

It remains then to consider whether such a suspicion 
justified the action taken by the Respondent. I consider it 
was. The Applicant agrees with the Respondent that the 
nature of the Respondent's enterprise is that it needs to 
have as security officers persons who are above reproach 
and beyond suspicion. Given the allegations made 
against the Applicant, which were verified by a formal 
declaration and which were supported in a material 
particular by a former employee, I cannot think a reason- 
able employer, in the same circumstances, would not 
have dismissed the Applicant. Plainly there is no room in 
an enterprise such as the Respondent's, for employees 
who are under reasonable suspicion of stealing, whether 
or not the suspicion is valid. It cannot be that the 
Industrial Relations Act requires an employer in the 
security industry to keep in its employ someone it reason- 
ably suspects of stealing until he has been proven to be a 
thief. A skilled thief able to avoid detection could 
prosper while his employer stood hopelessly by. That, I 
suggest, is why in claims of this nature based on alleged 
misconduct certainty is not the test but rather reasonable 
grounds for belief in the guilt of the employee [c.f. AEI 
Cables Ltd v, McLay (1980) IRLR 84, 87], Were it other- 
wise applications of this nature would assume the 
character of a trial, rather than an examination of the 
dismissal in the context of the actions of a reasonable 
employer, so rendering the dismissal process something 
of a lottery. 

In my view, there is nothing in the decision of the 
Commission in the Federated Brick, Tile and Pottery 
Union of Australia (Union of Workers) Western 
Australian Branch v. Bristile Ltd {supra) which suggests 
to the contrary. Indeed, in that case the employee was 
not reinstated but re-employed after having, in effect, 
suffered a period of suspension. Thus it can fairly be 
inferred that the Commission thought some punishment 
appropriate. Moreover, a distinguishing feature of that 
case is that the employee was not engaged in a vocation 
where the existence of suspicion of misconduct went to 
the heart of his vocation. In another case, in Re Group 7 
Leagues Club Ltd re Dismissal (1979) AR 241, to which 
neither party referred, a barmaid was found to have been 
unfairly dismissed because an allegation of stealing was 
not made out before the Commission. In that case, 
however, the employer did not give the employee a 
truthful reason for her dismissal, and moreover, the real 
reason was an allegation of stealing, whereas here the 
allegation is, and was always, one of suspicion of 
stealing. Furthermore, in that case, there was an 

abundance of evidence to suggest that the employee did 
not steal. In the circumstances, the Commission inter- 
vened and ordered her reinstatement. Clearly that was a 
case not only of an allegation being made and not 
proven, but where there were no reasonable grounds 
even for suspicion of stealing. 

The Respondent does not say that the Applicant is 
guilty of stealing, just that he was reasonably suspected 
of committing such misconduct, and that such a 
suspicion was of the kind which would not permit the 
Applicant to remain in its employ. In those circum- 
stances, although a summary dismissal for the reasons 
indicated would not be justified, had the dismissal been 
effected in accordance with the contract it would, in my 
view, have been a fair exercise of the right to dismiss 
given by the contract. While the method of dismissal may 
well be open to question I am not convinced that the 
dismissal itself was unfair and in the circumstances I 
would not be prepared to interfere with it. The finding 
that the dismissal in this case is not unfair is not to say 
that the Applicant was guilty of stealing but instead that 
there were reasonable grounds to conclude that the trust, 
so essential to his continued employment, no longer 
existed. In these circumstances I find it difficult to accept 
that the Respondent had abused its right to terminate the 
employment in the accepted industrial sense. 

On my finding it would follow that the Applicant 
should be entitled to recover from the Respondent one 
week's pay in lieu of notice. That is a benefit to which he 
is entitled under the Security Officers' Award and thus 
something expressly outside the authority of the 
Commission to award. Since my conclusion is that the 
dismissal perse was not unfair it would be inappropriate 
to award such sum as, and by way of, compensation for 
the dismissal. 

For the foregoing reasons the application should be 
dismissed. 

Appearances: 
Mr C.T. Gollow (of Counsel) on behalf of the 

Applicant. 
Mr D.R. Clyne (of Counsel) on behalf of the 

Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) Unfair Dismissal. 

Grigorios Mavromatidis 
and 

TNT Security Pty Ltd. 
No. 454 of 1987. 

NO AWARD. 
Security Officer Security Services 

COMMISSIONER G.L. FIELDING. 
Perth 7th day of August 1987. 

Order. 
HAVING heard Mr C.T. Gollow (of Counsel) on behalf 
of the Applicant and Mr D.R. Clyne (of Counsel) on 
behalf of the Respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979, hereby orders — 

That the application be dismissed. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii) — contractual entitlements claim. 

Janet Irene Morphett 
and 

DTX Australia Ltd. 
No. 784 of 1987. 

Information Centre 
Representative 

Busines Equipment 
Industry 

COMMISSIONER S.A. KENNEDY. 
4th day of September 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
parties to that conference reached agreement; now 
therefore, I, the undersigned, before whom the 
conference was held do hereby order — 

That the Respondent pay to the Applicant the 
sum of $348 nett within seven days of the date of this 
Order. 

(Sgd.) S.A. KENNEDY, 
[L.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — claim of unfair dismissal. 

Phillip Mounter 
and 

Beefeater Park. 
No. 420 of 1987. 

Farm Hand Agricultural Industry 

COMMISSIONER S.A. KENNEDY. 
19th day of August 1987. 

Order. 
WHEREAS the Applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — unfair dismissal claim. 

Bernard Walter Newman 
and 

Kenwick Engineering Pty Ltd. 
No. 607 of 1987. 

Foreman Metal Industry 

COMMISSIONER S.A. KENNEDY. 
31st day of August 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
applicant today sought and was granted leave by the 
Commission to withdraw the application; now therefore, 
I, the undersigned, before whom the conference was held 
do hereby order — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — unfair dismissal. 

Jean Ravn 
and 

Bell — IRH Pty Ltd. 
No. 809 of 1987. 

Receptionist Retail Industry 

COMMISSIONER J.F. GREGOR. 
1st day of September 1987. 

Order. 
HAVING heard the Applicant on her own behalf and Mr 
Stone (of Counsel) on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be dismissed for want of 
prosecution. 

(Sgd.) J.F. GREGOR, 
[L.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — unfair dismissal. 

Alan Christopher Rudd 
and 

Richard James Plunkett. 
No. 191 of 1987. 

General Stable Hand Horse and Greyhound 
Training 

COMMISSIONER O.K. SALMON. 
31st day of August 1987. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: 

That the application be withdrawn by leave. 

(Sgd.) O.K. SALMON, 
[L.S.l Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) (ii) — unfair dismissal and 

contractual entitlements claim. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii) — contractual entitlements claim. 

Kerry Lorraine Ryan 
and 

DTX Australia Ltd. 
No. 785 of 1987. 

Information Centre Busines Equipment 
Representative Industry 

COMMISSIONER S.A. KENNEDY. 
4th day of September 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
parties to that conference reached agreement; now 
therefore, I, the undersigned, before whom the 
conference was held do hereby order — 

That the Respondent pay to the Applicant the 
sum of $451 nett within seven days of the date of this 
Order. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Robert George Taylor 
and 

Horseshoe Lights Gold Pty Ltd. 
No. 601 of 1986. 

Maintenance Artisan Mining Industry 

COMMISSIONER S.A. KENNEDY. 
4th day of September 1987. 

Order. 
HAVING heard Mr R.G. Taylor on his own behalf and 
Mr SJ. Kenner on behalf of the Respondent; and 
whereas the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — Claim for unfair dismissal. 

Michelle Turner 
and 

Halse Photographies. 
No. 453 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — Unfair dismissal. 

Andrew Gordon Stocks 
and 

Western Collieries Limited. 
No. 850 of 1987. 

COAL MINING INDUSTRY 
(MINERS' WESTERN AUSTRALIA) 

AWARD 1968. 
Miner Mining Industry 

COMMISSIONER G.L. FIELDING. 
31st day of August 1987. 

Order. 
HAVING heard Mr H.G. Dembo (of Counsel) on behalf 
of the Applicant and Mr SJ. Kenner on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, hereby orders — 

That the Respondent pay to the Applicant the 
sum of $5 243.28 within 14 days of this date, in full 
and final settlement of the claim. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

COMMISSIONER S.A. KENNEDY. 
7th day of August 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; now therefore, I, 
the undersigned, before whom the conference was held 
do hereby order — 

That the application be dismissed. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — claim of unfair dismissal. 

Debbie Wollert 
and 

Sabre Marketing (Bed Centre Morley). 
No. 880 of 1986. 

Manager Furniture retail 

COMMISSIONER S.A. KENNEDY. 
22nd day of June 1987. 

Termination of employment — unfair dismissal — 
summary dismissal — misconduct not established — 
dismissal found unfair — Applicant sought 
contractual entitlements — Respondent claimed: 
(1) no jurisdiction; (2) no entitlements due under 
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contract — Commission found jurisdiction existed 
and that all but one of the entitlements claimed were 
matters of fact — compensation in that form 
ordered. 

Reasons for Decision. 
THE COMMISSIONER: This claim was lodged 
pursuant to section 29 of the Industrial Relations Act 
1979. The Applicant claims she was unfairly dismissed by 
the Respondent. She seeks an order from the Commis- 
sion that she be paid a sum in compensation equivalent to 
four weeks' wages and a loading of 17 per cent plus the 
payment of a week's wages in lieu of notice and wages for 
the day prior to her dismissal; all of which she claims 
were entitlements under the contract of employment. 
The Respondent denies the dismissal of the Applicant 
was unfair and further denies that there was any entitle- 
ment to annual leave under the contract of employment. 

This application was originally before the Commission 
as constituted by way of a conference convened pursuant 
to section 32 of the Act. The matter not being settled then 
or subsequently was listed for hearing. 

The Applicant was employed as manager of the 
Respondent's business, "Bed Centre, Morley". She was 
dismissed on the morning of 9 September 1986. The 
Respondent acknowledges that the dismissal was 
effected summarily by its principal Mr David Breeze and 
claims it was justified by the misconduct of the 
Applicant. The misconduct was specified as her 
misleading of Mr Breeze over the reasons for the 
resignation of another employee; her acceptance of a 
lesser period of notice from that employee than that 
required by the Respondent; and her failure to inform 
Mr Breeze of an application by his ex-wife to establish a 
business in competition with the Respondent thereby 
depriving Mr Breeze of an opportunity to oppose such 
application. It was the submission of Mr Cooke for the 
Respondent that these failings by Ms Wollert, who was in 
a position of trust and responsibility, adversely affected 
the Respondent's commercial operation and reflected 
her disloyalty to it. 

"Bed Centre, Morley" is one of a group of 
approximately 20 franchise operations in the business of 
retailing bedroom furniture. It is a feature of the group 
that any applications for further franchise outlets be the 
subject of a vote by existing franchise holders. 

"Bed Centre, Morley" commenced operating early in 
1985 under the management of Ms Sandra Breeze who, 
with Mr David Breeze, was the Respondent's co-director 
at that time. This situation continued until 
approximately February 1986. From the establishment of 
the business to February 1986 Ms Breeze had, it appears, 
full responsibility on behalf of the Respondent for the 
hiring and firing of staff in respect of personnel and the 
terms of any such employment. In this time Ms Breeze 
employed Ms Wollert as a shop assistant. In February 
1986, as part of a divorce settlement between Ms Breeze 
and Mr David Breeze, Ms Breeze ceased to be a director 
of the Respondent Company and ceased to be the 
manager of "Bed Centre, Morley". At about this point 
Ms Wollert was appointed manager by Mr Breeze. In 
approximately May 1986 Ms Breeze opened a Bed Centre 
store in Osborne Park and, later in the year, opened 
another such store in Wanneroo. 

The right of an employer to summarily dismiss an 
employee is established in law. That right may be 
exercised in the event that the conduct of an employee is 
such as to strike at the heart of the contract of employ- 
ment. The onus is on an employer exercising such a right 
to demonstrate that the employee concerned has so 
misconducted himself. 

In my view there is also an onus on the employer at the 
time to specify to the employee being summarily 
dismissed, so far as is reasonable in the circumstances, 
the terms of the alleged gross misconduct. To do other- 
wise would be a denial of natural justice. The evidence is 
that at the time Mr Breeze dismissed Ms Wollert she was 
simply informed by him that it was for "gross 

misconduct". These circumstances are such that it 
follows that, prima facie, the manner of the dismissal 
was unfair and the onus is on the Respondent to show 
cause why such an omission was warranted. 

The Respondent's complaints about Ms Wollert 
concern the period July 1986 to the time of her dismissal. 

I have carefully examined all before me with respect to 
the specific allegations of misconduct by Ms Wollert in 
the performance of her duties which were first 
particularised by the Respondent during the compulsory 
conference on this matter. The allegations are, 
effectively, on two levels. One is that in specific instances 
she failed to exercise her authority in a proper manner 
and failed to properly inform the Respondent of details 
pertinent to the commercial operation of the 
Respondent's business. The other is that her conduct was 
such as to amount overall to a serious failure which was 
the source of serious damage to the Respondent's 
business and which, by implication at least, the 
Respondent had cause to believe was deliberate. 

Two of the specific criticisms levelled at Ms Wollert 
concern a person, Ms A, who was engaged as a full-time 
shop assistant by the Respondent and who left that 
employment on 29 August 1986. According to the 
Respondent Ms Wollert misled Mr Breeze as to the 
reasons for Ms A terminating her employment when she 
in fact knew that the Ms A was leaving in order to work 
for Mr Breeze's ex-wife. It is enough to say there is 
insufficient before me to establish that Ms Wollert misled 
Mr Breeze in the manner claimed. 

It is also alleged by the Respondent that Ms Wollert, 
by accepting a lesser period of notice than that required 
from Ms A without reference to Mr Breeze, exceeded her 
authority. There was no evidence establishing what the 
term of notice was in the contract of employment 
between the Respondent and Ms A. The relevant award 
provides for one week's notice of termination to be given 
or payment in lieu. The Applicant gave evidence that Ms 
A gave notice verbally on either Friday 22 August 1986 or 
Monday 25 August 1986 and that she worked as required 
from that point, including during the night trading 
period the following Thursday, to the end of trading on 
Friday 29 August 1986. Further the Applicant claims that 
she informed Mr Breeze of the details of the notice 
period at the time the employee gave notice and he did 
not take objection. 

If the details regarding the Ms A's serving out of her 
notice were as the Applicant claims, and there is nothing 
before me to establish otherwise, then that period not 
worked in conformity with the award was, at most, 1 Vi 
days. I think it is probable that a lesser period than one 
week was worked by agreement with Ms Wollert. The 
first question is whether such agreement was reached 
improperly between Ms Wollert and the employee. The 
second question is whether, if there was any trans- 
gression by Ms Wollert, it was a serious one in either the 
particular and/or the general. 

It may be that the Applicant exceeded her authority in 
her dealings with Ms A insofar as the period of notice was 
concerned, but I am by no means convinced of that. 
There is evidence which suggests it was at least the 
immediate past practice for the management of the store 
to decide on such matters. And even if Ms Wollert had 
accepted a lesser period of notice as claimed by the 
Respondent, the circumstances are not such that, in the 
particular, it could be construed as gross misconduct. 
The general aspect is considered subsequently. 

The remaining specific complaint concerned Ms 
Wollert's alleged failure to adequately inform Mr Breeze 
as to the application by his ex-wife to secure another Bed 
Centre franchise; this being a serious omission according 
to the Respondent because it deprived Mr Breeze of an 
opportunity to oppose the application. 

It Was one of Ms Wollert's duties to attend the regular 
meetings of representatives of Bed Centre franchise 
holders. Her evidence is that all documentation, such as 
minutes which resulted from these meetings, was 
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forwarded expeditiously and directly to Mr Breeze by her 
and that it was her practice to draw his attention, either 
verbally or by highlighting the minutes, to any items she 
considered to be of particular relevance to "Bed Store, 
Morley". 

There is no evidence before me that establishes that Ms 
Wollert did not follow what she claimed was her usual 
practice in forwarding minutes or documentation from 
the franchise group to Mr Breeze insofar as such material 
concerned his ex-wife's application. Mr Breeze's 
complaint seems to be that she did not expressly raise it 
with him. But, having regard for all the circumstances 
and the fact that the proposed store was to be in the 
northern suburb of Wanneroo which is approximately 15 
kilometres from Morley, I am not convinced that there 
was any misconduct by Ms Wollert in that respect. 

Notwithstanding all of the foregoing insofar as the 
specific allegations of misconduct are concerned I have 
considered whether, in all the circumstances, it has been 
demonstrated that Ms Wollert's actions amounted 
overall to misconduct as the Respondent alleges. 

In support of this contention the Respondent 
produced figures which it claimed showed a significant 
downturn in the retail sales of the "Bed Store, Morley" 
in the period August 1986 — January 1987. This, 
according to Mr Breeze, was largely due to Ms Wollert 
and her activities in the period from July to early 
September 1986 and the effect of the loss of two full-time 
employees so close together in late August-early 
September 1986, one of course being Ms Wollert. 

Plainly there are many factors which can lead to a 
downturn in a business operation. I am not convinced by 
the assertions of the Respondent that the level of any 
such downturn in the period cited is an effective measure 
of the extent of her alleged misconduct. 

It follows from all of the foregoing that I have con- 
cluded that the summary dismissal of Ms Wollert was 
unfair. The question then becomes what remedy, if any, 
is to be applied. The Applicant has confined her claim 
for compensation to a sum equivalent to contractual 
entitlements she says would have been due had the 
contract been ended on the day of her dismissal in 
accordance with its terms. The Respondent claims, in 
particular, that the part of the claim going to annual 
leave cannot be sustained on a number of counts. First, 
that that period of service by the Applicant as a shop 
assistant must be "discounted" because there was a 
break in service and, in any event, any entitlement arising 
from that period is a matter outside the jurisdiction of 
the Commission as constituted by virtue of it being 
governed by an award of this Commission. Further, it 
claims, because there was no specification of an annual 
leave entitlement at the point when Mr Breeze appointed 
Ms Wollert as the store's manager, no such entitlement 
existed. 

It is well settled that where it is found that an employee 
has been unfairly dismissed the Commission is 
empowered to enquire into and make an order relating to 
such matter, in the exercise of its discretionary judgment, 
in accordance with the provisions of section 26. In 
granting relief or redress the Commission is not restricted 
to the specific claim made or to the subject matter of the 
claim. The overriding consideration then is that any 
remedy be just and equitable. 

In arriving at what I consider to be such a remedy I 
have had regard initially to the efficacy of an order for re- 
employment. However, the circumstances of the 
dismissal and the fact that the Applicant has secured 
other employment are sufficient reasons to exclude it. In 
my view an order for reasonable compensation should 
issue and the sum set should have regard for the loss 
incurred by the Applicant as a result of the dismissal. I 
consider the Applicant's claim for compensation in the 
form of benefits arising under the contract of employ- 
ment to be reasonable and an order for payment of a sum 
of compensation in those terms will issue. The power to 
award compensation in that form clearly exists. 

The establishment of the contractual entitlements 
entails findings of fact. I will deal with the question of 
annual leave first. 

It is clear from the evidence that Ms Wollert's employ- 
ment as a shop assistant was covered by the Shop and 
Warehouse (Wholesale and Retail Establishments) 
Award No. 32 of 1976. The minimum terms and 
conditions of such employment, including annual leave, 
are prescribed therein. That, of course, does not preclude 
the parties agreeing to terms and conditions which are 
superior. In that event such agreed terms and conditions 
become binding. 

The evidence is that, notwithstanding the relevant 
award provision, from the outset of her employment at 
the "Bed Store, Morley" it was a condition of Ms 
Wollert's contract that, provided her employer agreed, 
she could take paid leave (termed "annual leave"), at 
any time to the extent of four weeks in every year of 
service. Further, it is reasonable to imply that this con- 
dition was unaffected by the promotion of Ms Wollert to 
the position of manager, but the evidence is that no 
loading was to apply to that annual leave entitlement. It 
follows that the extent of annual leave due Ms Wollert 
depends on her length of service and the extent of annual 
leave already taken. As to the former I find that there 
was no break in Ms Wollert's service which affected her 
right to annual leave. There was a period of employer- 
approved unpaid leave taken by her in approximately 
January 1986 and this period does not count for the 
purpose of determining the length of service but does not 
constitute a break in service. With respect to paid annual 
leave taken by Ms Wollert whilst in the employ of the 
Respondent, it is her uncontested evidence that this 
totalled one week and I so find. 

The parties are now directed to confer as to that period 
of annual leave due to the Applicant at the time of her 
dismissal taking into account the foregoing, any leave 
already taken and the minimum standards prescribed in 
the Shop and Warehouse (Wholesale and Retail 
Establishments) State Award 1977 insofar as it is relevant 
for the calculation of any loading due and to advise the 
Commission of the outcome within 14 days. In the event 
no agreement is reached between the parties the 
Commission will determine the issue. 

The parties did not specifically address the other parts 
of Ms Wollert's claim; viz, wages for 8 September 1986 
and one week's wages in lieu of notice. In the absence of 
any rebuttal of her claim for wages for the day prior to 
her dismissal it succeeds. Nor does the Respondent 
dispute that it was a term of the contract that one week's 
notice be given. Applying the ordinary meaning that 
seven days constitutes a week, it follows that the 
Applicant is due wages for the day during which she was 
dismissed, 9 September 1986, and in addition one week's 
wages in lieu of notice. 

Subject to the foregoing an order will issue against the 
Respondent in this matter. 

Appearances: 
Mr K.G. Robson (of Counsel) appeared on behalf of 

the Applicant. 
Mr P. J. Cooke appeared on behalf of the Respondent. 

Supplementary Reasons. 
The original reasons for decision in this matter were 

made available to the parties on 22 June 1987. By way of 
those reasons the parties were expressly directed — 

to confer as to that period of annual leave due to the 
Applicant at the time of her dismissal taking into 
account the foregoing (reasons), any leave already 
taken and the minimum standards prescribed in the 
Shop and Warehouse (Wholesale and Retail 
Establishments) State Award 1977 insofar as it is 
relevant for the calculation of any loading due and 
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to advise the Commission of the outcome within 14 
days. In the event no agreement is reached between 
the parties the Commission will determine the issue. 

(Reasons for Decision p. 8) 
In the light of the degree of compliance with this 

direction and the subsequent speaking to the minutes 
held on 3 August 1987 I consider it necessary on three 
counts to issue supplementary reasons for the order 
which will now issue. 

The first goes to the purpose of the direction. The 
second goes to a need for further findings consequent on 
the fact of no agreement between the parties as a result of 
the direction. The third goes to the purpose of a speaking 
to the minutes and its use on this occasion. 

It was made clear in the reasons issued on 22 June 1987 
that it was my intent that an order for compensation 
should issue against the Respondent with terms reflecting 
a sum equivalent to the contractual entitlements due to 
Ms Wollert at the time of her dismissal. One of those 
entitlements was to annual leave, the parameters of that 
entitlement being expressed in the reasons issued on 22 
June 1987. Put simply the only question remaining in 
issue was what was the length of Ms Wollert's service for 
the purposes of calculating the due annual leave 
entitlement. 

During the proceedings I raised with the parties a 
question about the possible production of documents 
pertaining to Ms Wollert's employment held by the 
Respondent. In the course of the subsequent exchange 
(Transcript pp. 47-50) the Respondent's agent referred to 
an "extract from a time and wages record". No such 
record was put before me. 

The direction to the parties contained in the reasons 
issued on 22 June 1987 was designed to elicit further 
information from such a record, if it existed, which went 
to the facts of the type and length of Ms Wollert's 
employment insofar as it was relevant to her entitlement 
to annual leave. The purpose was to facilitate the con- 
struction of the order in accord with the reasons and, 
most importantly, to elicit such information, if it existed, 
in a manner which, it was considered, best served the 
expeditious delivery of equity in this matter. 

The fact is that the Applicant attempted to comply 
with the direction and reported to the Commission 
within the 14 days. The fact is that the Respondent had 
no contact with the Commission at all until 16 days after 
the reasons had been made available to it when enquiries 
as to its position were initiated by the Commission and 
then the Commission was effectively informed that the 
Respondent had not complied with the direction. I will 
deal with this fact subsequently. 

In the absence of any agreement between the parties, 
and in accordance with the reasons issued on 22 June 
1987, it is now incumbent on me to determine the 
relevant dates so far as Ms Wollert's entitlement to 
annual leave is concerned. I make clear that the findings 
which ensue are based on a consideration of that 
evidence before me as a result of the proceedings in this 
matter prior to the issuing of the reasons on 22 June 
1987. 

The Applicant's claim as originally filed included the 
statement that she commenced employment with the 
Respondent on 11 August 1985. Subsequently the 
Applicant filed further particulars which stated that she 
commenced employment from on and about 1 June 1985 
at the rate of $350 per week. In the course of the pro- 
ceedings counsel for the Applicant sought to amend this 
statement to the effect that the employment contract 
entered into on or about 1 June 1985 was part-time and 
that it changed by agreement to full-time employment on 
an unspecified day in August 1985 with a rate of $350 
gross per week (Transcript pp. 53-54). I note that the 
Respondent's entire answer as filed in the Commission 
was "Application is contested", and that the 
Respondent's opening submission included the state- 
ment that Ms Wollert's contract of employment with the 
Respondent commenced on 11 August 1985. 

Having carefully considered what is before me with 
regard to that part of the claim for compensation 
equivalent to Ms Wollert's entitlement to paid annual 
leave I find that it is probable that Ms Wollert 
commenced working for the Respondent on or about 1 
June 1985 on a part-time basis and that on 11 August 
1985 that employment became full-time at which point it 
was agreed between the parties that she would be 
remunerated at a rate of $350 per week with an entitle- 
ment to annual leave as found in the original reasons. 
Further, I find that it is reasonable to imply that there 
was an entitlement to pro rata annual leave which was 
not abrogated by Ms Wollert's dismissal; that unpaid 
leave taken by her on or about January 1986 totalled no 
more than four weeks; that there is insufficient before me 
to establish that there was any annual leave entitlement 
arising as a consequence of service prior to 11 August 
1985; that there was no entitlement to a leave loading 
pursuant to the Shop and Warehouse (Wholesale and 
Retail Establishments) State Award 1977; that the appro- 
priate rate to be applied in any calculation of the 
payment of annual leave are the wages applying to the 
respective positions, i.e. $350 gross per week and $500 
gross per week; and that Ms Wollert's employment as 
manager commenced on 25 February 1986. 

Having regard for the foregoing I have concluded that 
the sum of moneys arising as an annual leave entitlement 
under Ms Wollert's contract of employment is $ 1 731.50. 
At the time of her dismissal she had already taken one 
week of her annual leave entitlement — finding at page 8 
in the reasons for decision issued on 22 June 1987. The 
order which will now issue against the Respondent will 
include the sum equivalent to the balance. It will also 
include a sum of $500 being equivalent to payment of one 
week's wages in lieu of notice and the sum of $181.80 
being equivalent to a payment of her wages for 8 and 9 
September 1987. 

The final order will also include provision for payment 
of interest on the sum contained therein. The reason for 
this is the failure of the Respondent to comply with the 
Commission's direction. The Applicant has sustained 
what may be termed an "opportunity cost" as a 
consequence. That needs to be redressed. In my view the 
insertion of such a provision conforms with the intent 
expressed in the reasons issued on 22 June 1987. The 
intent would not be appropriately reflected in the 
resulting order if the failure of the Respondent was 
tolerated. The rate of interest arrived at is as commonly 
and currently applied to interest bearing deposits by 
financial institutions. 

Finally, I simply observe that a speaking to the minutes 
is not an opportunity for parties to make further 
submissions as to merit (see inter alia, the decision of the 
Full Bench in Mt Newman Mining Co Pty Ltd and 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia; and Electrical Trades Union of 
Workers, 61 WAIG 1043). I also observe that the request 
by the Respondent's advocate at the speaking to the 
minutes in this matter that the proposed order be varied 
to insert 21 days for payment in lieu of 14 days because of 
what he alleged were "the usual time frames allowed for 
action within this Commission" and because he saw 14 
days for payment "as perhaps being a little hasty for our 
purposes" can be described, at best, as an improper use 
of a speaking to the minutes and, in the circumstances, 
ludicrous. 

The proposed order has been amended to provide for 
compensation to the Applicant in accordance with the 
intent expressed in the reasons issued on 22 June 1987 to 
clarify its terms and to correct it so far as was necessary in 
the calculation of the final figure. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — claim of unfair dismissal. 

Debbie Wollert 
and 

Sabre Marketing (Bed Centre Morley). 
No. 880 of 1986. 

COMMISSIONER S.A. KENNEDY. 
18th day of August 1987. 

Order. 
HAVING heard Mr K.G. Robson (of Counsel) on behalf 
of the Applicant and Mr P.J. Cooke on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Respondent pay to the Applicant the 
sum of $1 913.30, being equivalent to entitlements 
she was due under her contract of employment with 
the Respondent, plus interest at the rate of 12 per 
cent per annum on that sum to be calculated daily on 
and from 22 June 1987, the total to be compensation 
for Ms D. Wollert's unfair dismissal on 9 September 
1986 and to be payable within 14 days of the date of 
this Order. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

SECTION 32 — 

Matters dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 874 of 1987. 

Between West Australian Government Railways 
Commission, Applicant and Australian Railways 
Union of Workers West Australian Branch, 
Respondent. 

Direction. 
WHEREAS shunters, members of the Australian 
Railways Union (ARU), employed by the Western 
Australian Government Railways Commission 
(Westrail) at Geraldton have placed bans on the 
performance of certain work because of the transfer of 
an employee from Perenjori to Geraldton; and whereas 
in response to this ban Westrail has made an application 
pursuant to section 29 of the Industrial Relations Act 
1979, for an order requiring that shunters at Geraldton 
discontinue their bans; and whereas pursuant to section 
32 of the Industrial Relations Act 1979, the Commission 
endeavoured to have the parties agree to terms for 
settling the dispute amicably; and whereas Westrail 
agreed to certain arrangements that should reasonably 
assuage fears that shunters have concerning the security 
of their employment and should also encourage a 
settlement of wider related issues through amicable 
discussion; and whereas the Commission made 
recommendations that the bans should be lifted by 12 
noon on Friday the 7th day of August 1987 and the bans 
have not been lifted by that time; now therefore I, the 
undersigned member of the Western Australian 
Industrial Relations Commission, pursuant to section 32 
(3) (c) of the Industrial Relations Act 1979, and for the 
purpose of preventing the deterioration of industrial 

relations in respect of the matters in dispute until 
conciliation or arbitration has resolved the matter, do 
hereby direct: 

1. That shunters employed by the West 
Australian Government Railways Commission at 
Geraldton, members of the Australian Railways 
Union, shall forthwith lift all bans and limitations 
on work performed by them and work in accordance 
with their contract of service; and 

2. That the Australian Railways Union shall take 
all steps necessary to ensure that their members at 
Geraldton comply with the direction. 

Dated at Perth this 7th day of August 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (a) (i) — Industrial Matters. 

The Swan Brewery Co Ltd 
and 

The Breweries and Bottleyards Employees' 
Industrial Union of Workers of Western Australia. 

No. 593 of 1987. 

COMMISSIONER S.A. KENNEDY. 
13th day of August 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
applicant today sought and was granted leave by the 
Commission to withdraw the application; now therefore 
I, the undersigned, before whom the conference was held 
do hereby order — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

CONFERENCES — 
Matters arising out of — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C509 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia and Electrical Trades Union of Workers 
of Australia (Western Australian Branch), Perth, 
Applicant and West Air Pty Ltd and A.B. Tilbury 
Pty Ltd, Respondents. 

Order. 
WHEREAS a conference was held in Perth on the 11th 
day of August 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
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satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Airconditioning and Refrigeration Industry 
(Construction and Servicing) Award No. 10 of 1979, 
Electrical Contracting Industry Award 1979, Award 
No. R22 of 1978 and the Metal Trades (General) 
Award 1966, Award No. 13 of 1965 as amended, 
employees who are employed by the Respondents on 
the Carousel Shopping Centre site, Cannington 
shall be paid a site allowance of 80 cents per hour for 
each hour worked in lieu of payments for confined 
space, dirty work, fumes, wet under foot and the 
handling of second-hand timber. 

This order shall take effect as from 
commencement of work on site and shall terminate 
on the 31st day of October 1987. 

Dated at Perth this 11th day of August 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C440 of 1987. 

Between Nor-West Seafoods, Applicant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Respondent. 

Order. 
WHEREAS conferences were held between the parties in 
June and July 1987 to discuss the implementation of 
changes in work practices and a dispute settlement 
procedure; whereas both parties now agree that those 
practices and the dispute settlement procedure should be 
implemented from the 17th day of July 1987 on the 
understanding that the changes made will then justify a 
wage increase and the restructuring of some classifica- 
tions under the Restructuring and Efficiency Principle, 
and; whereas such changes in work practices have been 
clearly identified and explained in detail and the 
particulars have been recorded in the Commission; now 
therefore, the Commission being satisfied that the agree- 
ment reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986 and by consent hereby orders — 

1. That in lieu of the minimum weekly rates pre- 
scribed by the Metal Trades (General) Award 1966 
Award No. 13 of 1965 and the Engine Drivers 
(General) Award No. 21A of 1977, as varied and 
consolidated the following weekly rates shall be paid 
to employees of Nor-West Seafoods Pty Ltd at 
Carnarvon employed in the classifications shown. 

Award 
Minimum 

Rate 
Per Week 

(inclusive of 
four per 
cent rise) 

$ 
(1) Group D (Fitters and 
Boilermakers) 3 31.24 
(2) Group L (Trades Assistants) 274.35 
Directly assisting a tradesman 
doing rigging work or using a 
grinding machine 

$ 
(3) Apprentices to four year term 

First year 139.12 
Second year 182.19 
Third year 248.44 
Fourth year 291.49 

(4) Electric Motor Attendant — 
On motors over 180 kw power 296.40 

2. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 17th day of July 1987. 

Dated at Perth this 14th day of August 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C385 of 1987. 

Between Pederick Engineering Pty Ltd, Applicant 
and the Australasian Society of Engineers, 
Moulders and Foundry Workers, Union of 
Workers, WA Branch and Federated Clerks' Union 
of Australia Industrial Union of Workers, WA 
Branch, Respondents. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
presided over a conference between the abovementioned 
parties on 22 July 1987; and whereas the parties have met 
and conferred and have arrived at agreement on the 
matters in dispute, and have now therefore requested the 
Commission to issue an order in the terms of the agree- 
ment; now therefore, pursuant to the powers contained 
in section 44 (8) (a) of the said Act and other powers 
therein, the Commission hereby makes the following 
order in the terms of the attached Schedule. 

Dated at Perth this 23rd day of July 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
Pederick Engineering Pty Ltd Superannuation Fund 

(State) Order. 

1.—Title. 
This Order shall be known as the Superannuation 

(Pederick Engineering Pty Ltd) Order No. 385 of 1987. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Definitions. 
4. Contributions. 
5. Area, Incidence and Duration. 

3.—Definitions. 
(1) In this Order "the Company" shall mean Pederick 

Engineering Pty Ltd. 
(2) In this Order the "Company Fund" shall mean the 

Pederick Reserved Contribution Fund. 
(3) "Employee" means an employee other than an 

employee who is specifically told on engagement that he 
or she is to be employed upon and who is employed upon 
a casual basis and has more than one month's continuous 
service with the employer. 
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4. —Contributions. 
The Company shall, subject to Clause 5 hereof, pay to 

the Trustee of the Company Fund contribution at the 
rate of three per cent of each employee's recognised 
earnings (as defined by the Fund rules) in respect of all 
ordinary time worked and paid absences. 

5.—Area, Incidence and Duration. 
(a) This Order shall apply to all employees of Pederick 

Engineering Pty Ltd, who are members of, or are eligible 
to be members of, the Unions listed in Annexure A of 
this Order. 

(b) This Order shall operate from the beginning of the 
first pay period commencing on or after 1 July 1987 and 
shall remain in force for a period of two years. 

Annexure A. 
1. Federated Clerks' Union of Australia (WA 

Branch). 
2. Australasian Society of Engineers, Moulders and 

Foundry Workers' Industrial Union of Workers, WA 
Branch. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C382 of 1987. 

Between the Australasian Society of Engineers, Moulders 
and Foundry Workers, Industrial Union of 
Workers, W A Branch, Applicant and the Common- 
wealth Industrial Gases Limited, Respondent. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
presided over a conference between the abovementioned 
parties on 22 July 1987; and whereas the parties have met 
and conferred and have arrived at agreement on the 
matters in dispute, and have now therefore requested the 
Commission to issue an order in the terms of the agree- 
ment; now therefore, pursuant to the powers contained 
in section 44 (8) (a) of the said Act and other powers 
therein, the Commission hereby makes the following 
order in the terms of the attached Schedule. 

Dated at Perth this 23rd day of July 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the Superannuation 

(Australian Society of Engineers, Moulders and Foundry 
Workers, Industrial Union of Workers WA Branch). 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Definitions. 
4. Contributions. 
5. Area, Incidence and Duration. 

3.—Definitions. 
(a) In this Order "the Union" shall mean the 

Australasian Society of Engineers, Moulders and 
Foundry Workers, Industrial Union of Workers WA 
Branch. 

(b) In this Order the "Union Fund" shall mean the 
Westscheme. 

(c) "Employee" means elected officials and office 
staff not including those employees engaged in a 
temporary capacity to relieve staff whilst on leave. 

4.—Contributions. 
The Union shall, subject to Clause 4 hereof, pay to the 

Trustee's of Westscheme contributions at the rate of 
three per cent of each employee's total rate in respect of 
all ordinary time worked and paid absences. 

5.—Area, Incidence and Duration. 
(a) This Order shall apply to all employees of the 

Australasian Society of Engineers, Moulders and 
Foundry Workers, Industrial Union of Workers WA 
Branch. 

(b) This Order shall operate from the beginning of the 
first pay period commencing on or after 1 July 1987 and 
shall remain in force for a period of two years. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C383 of 1987. 

Between the Australasian Society of Engineers, Moulders 
and Foundry Workers, Industrial Union of 
Workers, WA Branch, Applicant and the Common- 
wealth Industrial Gases Limited, Respondent. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
presided over a conference between the abovementioned 
parties on 22 July 1987; and whereas the parties have met 
and conferred and have arrived at agreement on the 
matters in dispute, and have now therefore requested the 
Commission to issue an order in the terms of the agree- 
ment; now therefore, pursuant to the powers contained 
in section 44 (8) (a) of the said Act and other powers 
therein, the Commission hereby makes the following 
order in the terms of the attached Schedule. 

Dated at Perth this 23rd day of July 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the Superannuation 

(Commonwealth Industrial Gases Limited) Order No. 
383 of 1987. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Definitions. 
4. Contributions. 
5. Area, Incidence and Duration. 

3.—Definitions. 
(1) In this Order "the Company" shall mean 

Commonwealth Industrial Gases Limited. 
(2) In this Order the "Company Fund" shall mean the 

CIG Pension Fund. 

4. —Contributions. 
The Company shall, subject to Clause 5 hereof, pay to 

the Company Fund or a scheme of the employee's 
choice, contributions at the rate of three per cent of each 
employee's ordinary hourly rate. 
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5.—Area, Incidence and Duration. 
(1) This Order shall apply to all employees of the 

Company in Western Australia who are members of, or 
are eligible to be members of, the Australasian Society of 
Engineers, Moulders and Foundry Workers' Industrial 
Union of Workers, WA Branch. 

(2) This Order shall operate from the beginning of the 
first pay period commencing on or after 1 April 1987 and 
shall remain in force for a period of two years. 

Annexure A. 
1. Federated Clerks' Union of Australia Industrial 

Union of Workers, WA Branch. 
2. Australasian Society of Engineers, Moulders and 

Foundry Workers' Industrial Union of Workers, WA 
Branch. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C452 of 1987. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Applicant and 
Foodland Associated Ltd, Respondent. 

Order. 
HAVING heard Mr T. Bicford on behalf of the applicant 
and Mr L. Girdlestone and Mr C. Mitsopoulos on behalf 
of the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, having satisfied itself that the requirements in the 
Reasons for Decision of the Commission in Court 
Session in matter No. 1195 of 1986 have been complied 
with, hereby makes an order in the terms of the attached 
schedule. 

Dated at Perth this 11th day of August 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the Superannuation 

(Foodland Associated Limited) Order No. C452 of 1987. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Definitions. 
4. Contributions and Dates of Operation. 
5. Eligibility. 
6. General. 

3.—Definitions. 
(1) In this Order "the Company" shall mean 

Foodland Associated Limited. 
(2) In this Order "the Scheme" shall mean 

Westscheme. 

4.—Contributions and Dates of Operation. 
Subject to the rules of the Scheme and Clauses 5 and 6 

hereof, the Company shall pay to the Scheme contribu- 
tions of 1.5 per cent of each employee's ordinary hourly 
rates from the beginning of the first pay period 
commencing on or after 1 June 1987 and the contribution 
to the Scheme in respect to each employee will be 
increased by a further 1.5 per cent from the beginning of 
the first pay period commencing on or after 1 January 

5.—Eligibility. 
(1) This Order shall apply to all employees employed 

in the maintenance workshop of the Company who are 
members of, or are eligible to be members of, the 
Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers. 

(2) Subject to subclause (1) hereof, current full-time 
employees with one month's service prior to the date of 
implementation shall be eligible for the Company's 
contributions to the Scheme. Other full-time employees 
upon attaining one month's service shall become eligible 
for Company contributions to the Scheme retrospective 
to their date of engagement but no earlier than the date 
of implementation of the Scheme. 

6.—General. 
(1) Notwithstanding the provisions of subclause (6) 

Clause 8 of the Metal Trades (General) Award No. 13 of 
1965 — Third Schedule all employees subject to this 
Order may have their wages paid on a fortnightly basis by 
direct deposit transfer. 

(2) This Order shall operate from the first pay period 
commencing on or after 1 June 1987 and shall remain in 
force for a period of two years. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C451 of 1987. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Applicant and 
Maxwells Foundry, Respondent. 

Order. 
HAVING heard Mr T. Bicford on behalf of the applicant 
and Mr L. Girdlestone and Mr C. Mitsopoulos on behalf 
of the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, having satisfied itself that the requirements in the 
Reasons for Decision of the Commission in Court 
Session in matter No. 1195 of 1986 have been complied 
with, hereby makes an order in the terms of the attached 
schedule. 

Dated at Perth this 11th day of August 1987. 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

Schedule. 

This Order shall be known as the Superannuation 
(Maxwells Foundry) Order No. C451 of 1987. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Definitions. 
4. Contributions. 
5. Area, Incidence and Duration. 

3.—Definitions. 
(1) In this Order "the Company" shall mean Maxwells 

Foundry. 
(2) In this Order "the Scheme" shall mean 

Westscheme. 
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4.—Contributions. 
The Company shall, subject to Clause 5 hereof, pay to 

the Scheme contributions at the rate of three per cent of 
each employee's ordinary hourly rates. 

5.—Area, Incidence and Duration. 
(1) This Order shaE apply to aU employees of the 

Company in Western Australia who are members of, or 
are eligible to be members of, the Australasian Society of 
Engineers, Moulders and Foundry Workers Industrial 
Union of Workers. 

(2) This Order shall operate as from the beginning of 
the first pay period commencing on or after 1 July 1987 
and shall remain in force for a period of two years. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C538 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Austrahan Builders' 
Labourers' Federated Union of Workers, Western 
Australian Branch, Applicant and Comco 
Constructions Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 17th 
day of August 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order;— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 Award 
No. 14 of 1978 as amended, employees who are 
employed by the Applicants on the Ocean Reef 
Shopping Centre site shall be paid a site allowance 
of 80 cents per hour for each hour worked in lieu of 
all allowances in Clause 9.—Special Rates of the 
above award except subclauses (1) (f) and (1) (w). 
The free issue of boots and protective clothing shall 
be supplied pursuant to the terms of reference of the 
WA Dispute Settlement Procedure. 

This order shall take effect as from the 21st day of 
July 1987 and shall terminate on the 20th day of 
November 1987. 

Dated at Perth this 17th day of August 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C556 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Master Builders' 
Association of Western Australia (Union of 
Employers) Perth and Leighton Contractors Pty 
Ltd, Applicants and The Australian Builders' 
Labourers' Federated Union of Workers, Western 
AustraUan Branch, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 17th 
day of August 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 Award 
No. 14 of 1978 as amended, employees who are 
employed by the Applicants on the Office 
Development, corner of Ord Street and Emerald 
Terrace, West Perth shaE be paid a site allowance of 
$1.00 per hour for each hour worked in lieu of all 
aUowances in Clause 9.—Special Rates of the above 
award except subclauses (1) (f) and (1) (w). The free 
issue of boots and protective clothing shall be 
supplied pursuant to the terms of reference of the 
WA Dispute Settlement Procedure. 

This order shall take effect as from the 7th day of 
September 1987 and shall terminate on completion 
of the project. 

Dated at Perth this 17th day of August 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C539 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Australian Builders' 
Labourers' Federated Union of Workers, Western 
Australian Branch, Applicant and Sabemo (WA) 
Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 17th 
day of August 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 Award 
No. 14 of 1978 as amended, employees who are 
employed by the Applicants on the South Lake 
Shopping Centre site, South Lake shall be paid a site 
allowance of 70 cents per hour for each hour worked 
in lieu of all allowances in Clause 9.—Special Rates 
of the above award except subclauses (1) (f) and (1) 
(w). The free issue of boots and protective clothing 
shall be supplied pursuant to the terms of reference 
of the WA Dispute Settlement Procedure. 

This order shall take effect as from the 2nd day of 
April 1987 and shall terminate on the 1st day of 
December 1987. 

Dated at Perth this 17th day of August 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S] Senior Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C564 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Master Builders' 
Association of Western Australia (Union of 
Employers) Perth and Fini Homes Group of 
Companies, Applicants and Building Trades 
Association of Unions of Western Australia 
(Association of Workers), Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 17th 
day of August 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 Award 
No. 14 of 1978 as amended, employees who are 
employed by the Applicants on the Alco Hometown 
Development site, Bibra Lakes shall be paid a site 
allowance of 60 cents per hour for each hour worked 
in lieu of all allowances in Clause 9.—Special Rates 
of the above award except subclauses (1) (f) and (1) 
(w). The free issue of boots and protective clothing 
shall be supplied pursuant to the terms of reference 
of the WA Dispute Settlement Procedure. 

This order shall take effect as from the 8th day of 
June 1987 and shall terminate on completion of the 
project. 

Dated at Perth this 17th day of August 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C513 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants and Direct Engineering Services Pty Ltd, 
Elcos Pty Ltd and E.P.L. Kone, Respondents. 

Order. 
WHEREAS a conference was held in Perth on the 11th 
day of August 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979, Award 
No. R22 of 1978, the Airconditioning and 
Refrigeration Industry (Construction and Servicing) 
Award No. 10 of 1979 and the Metal Trades 
(General) Award 1966, Award No. 13 of 1965 as 
amended, employees who are employed by the 
Respondent on the 5th Stage of the Perth Technical 

College site shaU be paid a site allowance of $1.40 
per hour for each hour worked in lieu of payments 
for confined space, dirty work, fumes, wet under 
foot and the handling of second-hand timber. 

This order shall take effect as from the 
commencement of work on the project and shall 
terminate on the last day of February 1989. 

Dated at Perth this 11th day of August 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C512 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants and Everett Smith & Co and Otis 
Elevators Co Pty Ltd, Respondents. 

Order. 
WHEREAS a conference was held in Perth on the 11th 
day of August 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979, Award 
No. R22 of 1978, the Airconditioning and 
Refrigeration Industry (Construction and Servicing) 
Award No. 10 of 1979 and the Metal Trades 
(General) Award 1966, Award No. 13 of 1965 as 
amended, employees who are employed by the 
Respondent on the Edwards Centre, Hay Street, 
Perth shall be paid a site allowance of $1.20 per hour 
for each hour worked in lieu of payments for 
confined space, dirty work, fumes, wet under foot 
and the handling of second-hand timber. 

This order shall take effect as from the 
commencement of work on the project and shall 
terminate on the 28th day of February 1988. 

Dated at Perth this 11th day of August 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C514 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants and Kilpatrick Green Pty Ltd and 
Refrigeration Industries Pty Ltd, Respondents. 



1664 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. (1987) 67 W.A.I.G. 

Order. 
WHEREAS a conference was held in Perth on the 11th 
day of August 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979, Award 
No. R22 of 1978, the Metal Trades (General) Award 
1966, Award No. 13 of 1965 and the 
Airconditioning and Refrigeration Industry 
(Construction and Servicing) Award No. 10 of 1979 
as amended, employees who are employed by the 
Respondent on the Park Shopping Centre, East 
Victoria Park shaU be paid a site allowance of $1.20 
per hour for each hour worked in lieu of payments 
for confined space, dirty work, fumes, wet under 
foot and the handling of second-hand timber. 

This order shall take effect as from the 
commencement of work on the project and shall 
terminate on the 31st day of March 1988. 

Dated at Perth this 11th day of August 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C510 (A) of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants and MPM Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 11th 
day of August 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979, Award 
No. R22 of 1978 and the Airconditioning and 
Refrigeration Industry (Construction and Servicing) 
Award No. 10 of 1979 as amended, employees who 
are employed by the Respondent on the Scott 
House, Kings Park Road, West Perth site shall be 
paid a site allowance of $ 1.00 per hour for each hour 
worked in lieu of payments for confined space, dirty 
work, fumes, wet under foot and the handling of 
second-hand timber. 

This order shall take effect as from the 
commencement of work on the project and shall 
terminate on the 31st day of March 1988. 

Dated at Perth this 11th day of August 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C508 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth, Applicant and Margaret River 
Electrical Service, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 11th 
day of August 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979, Award 
No. R22 of 1978 as amended, employees who are 
employed by the Respondent on the Naturalist 
Hotel/Motel Units, Dunsborough shall be paid a 
site allowance of 60 cents per hour for each hour 
worked in lieu of payments for confined space, dirty 
work, fumes, wet under foot and the handling of 
second-hand timber. 

This order shall take effect as from the 24th day of 
April 1987 and shall terminate on the 1st day of 
December 1987. 

Dated at Perth this 12th day of August 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C435 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth; Amalgamated Metal Workers and 
Shipwrights Union of Western Australia; 
Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Applicants and Crewe 
and Sons Pty Ltd and Others, Respondents. 

Order. 
WHEREAS a conference was held in Perth on the 3rd 
day of August 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

Schedule. 

1.—Title. 
This Order shall be known as the "Steel Fabrication 

Industry Order 1987", No. C435 of 1987 and shall 
replace Order No. C388C of 1983 as amended. 
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2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Date of Operation. 
5. Wages. 
6. Tool Allowance. 
7. Long Service Leave. 
8. Integral Condition of Order. 
9. Adjustment of Rates. 
10. Restraint on Remuneration. 

Schedule of Named Employers. 

3.—Scope. 
This Order is between the Amalgamated Metal 

Workers' and Shipwrights' Union of Western Australia; 
the Electrical Trades Union of Australia (Western 
Australian Branch), Perth and the Australasian Society 
of Engineers, Moulders and Foundry Workers Industrial 
Union of Workers, Western Australian Branch and 
employers named in the attached Schedule and shall 
apply to those employees of the named employers who 
are employed in classifications set out in the Metal 
Trades (General) Award No. 13 of 1965. 

4.—Date of Operation. 
This Order shall operate from the beginning of the first 

pay period commencing on or after the 3rd day of 
August 1987. 

5.—Wages. 
Notwithstanding the provisions of the Metal Trades 

(General) Award No. 13 of 1965 the ordinary weekly rate 
of wage payable to the employees covered by this Order 
shall be as follows for all purposes of that award: 

Classification • Wage per Week 

Group A 
Group B 
Group C 
Group D 
Group E 
Group F 
Group G 
Group H 
Group I 
Group J 
Group K 
Group L 
Group M 

393.50 
387.00 
373.60 
369.60 
349.20 
339.30 
334.20 
327.20 
320.30 
315.50 
313.10 
308.00 
305.0) 

6.—Tool Allowance. 
The tool allowance to be paid shall be that prescribed 

in the Metal Trades (General) Award No. 13 of 1965. 

7.—Long Service Leave. 
(1) Right to Leave: An employee shall, as herein 

provided, be entitled to leave with pay in respect of long 
service. 

(2) Long Service 
(a) The long service which shall entitle an employee 

to such leave shall, subject as herein provided, ' 
be continuous service with one and the same 
employer. 

(b) Such service shall include service prior to the 1 st 
day of April 1958, if it continued until such 
time but only to the extent of the last 20 
completed years of continuous service. 

(c) (i) Where a business has, whether before or 
after the coming into operation hereof, 
been transmitted from an employer 
(herein called "the transmittor") to 
another employer (herein called "the 
transmittee") and an employee who at 
the time of such transmission was an 
employer of the transmittor in that 
business becomes an employee of the 

transmittee — the period of the con- 
tinuous service which the employee has 
had with the transmittor (including any 
such service with any prior transmittor) 
shall be deemed to be service of the 
employee with the transmittee. 

(ii) In this subclause "transmission" 
includes transfer, conveyance, assign- 
ment or succession whether voluntary or 
by agreement or by operation of law and 
"transmitted" has a corresponding 
meaning. 

Where, over a continuous period an employee 
has been employed by two or more companies 
each of which is a related company within the 
meaning of section 6 of the Companies Act 
1961 the period of the continuous service which 
the employee has had with each of those 
companies shall be deemed to be service of the 
employee with the company by whom he is last 
employed. 

[Section 6 reads — 
(1) For the purposes of this Act, a corpora- 

tion shall, subject to the provisions of sub- 
section (3) of this section, be deemed to be a 
subsidiary of another corporation, if, 

(a) that other corporation — 
(i) controls the composition of 

the board of directors of the 
first mentioned corporation; 

(ii) controls more than half of the 
voting power in the first 
mentioned corporation; or 

(iii) holds more than half of the 
issued share capital of the first 
mentioned corporation 
excluding any part thereof 
which carried no right to 
participate beyond a specified 
amount in a distribution of 
either profits or capital; or 

(b) the first mentioned corporation is a 
subsidiary of any corporation v/hich 
is that other corporation's subsidiary. 

(2) For the purpose of subsection (1) of this 
section, the composition of a corporation's 
board of directors shall be deemed to be 
controlled by another corporation if that other 
corporation by the exercise of some power 
exercisable by it without the consent or 
concurrence of any other person can appoint or 
remove all or a majority of the directors; and 
for the purposes of this provision that other 
corporation shall be deemed to have powre to 
make such an appointment if — 

(a) a person cannot be appointed as a 
director without the exercise in his 
favour by that other corporation of 
such a power; or 

(b) a person's appointment as a director 
follows necessarily from his being a 
director or other officer of that other 
corporation. 

(3) In determining whether one corporation 
is a subsidiary of another corporation — 

(a) any shares held or power exercisable 
by that other corporation in a 
fiduciary capacity shall be treated as 
not held or exercisable by it; 

(b) subject to paragraphs (c) and (d) of 
this subsection, any shares held or 
pov/er exercisable — 

(i) by any person as a nominee for 
that other corporation (except 
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where that other corporation 
is concerned only in a 
fiduciary capacity); or 

(ii) by, or by a nominee for, a 
subsidiary of that other 
corporation, not being a sub- 
sidiary which is concerned 
only in a fiduciary capacity; 

shall be treated as held or exercisable 
by that other corporation; 

(c) any shares held or power exercisable 
by any person by virtue of the pro- 
visions of any debentures of the first 
mentioned corporation or of a trust 
deed for securing any issue of such 
debentures shall be disregarded; and 

(d) any shares held or power exercisable 
by, or by a nominee for, that other 
corporation or its subsidiary (not 
being held or exercisable as 
mentioned in paragraph [c] of this 
subsection) shall be treated as not 
held or exercisable by that other 
corporation if the ordinary business 
of that other corporation or its 
subsidiary, as the case may be, 
includes the lending of money and the 
shares are held or power is so 
exercisable by way of security only for 
the purpose of a transaction entered 
into in the ordinary course of that 
business. 

(4) A reference in this Act to the holding 
company of a company or other corporation 
shall be read as a reference to a corporation of 
which that last mentioned company or corpora- 
tion is a subsidiary. 

(5) Where a corporation — 
(a) is the holding company of another 

corporation; 
(b) is a subsidiary of another 

corporation; 
(c) is a subsidiary of the holding 

company of another corporation 
that first mentioned corporation and that other 
corporation shall for the purposes of this Act 
be deemed to be related to each other.] 

(e) Such service shall include — 
(i) any period of absence from duty on any 

annual leave or long service leave; 
(ii) any period of absence from duty 

necessitated by sickness of or injury to 
the employee but only to the extent of 15 
working days in any year of his 
employment; 

(iii) any period following any termination of 
the employment by the employer if such 
termination has been made merely with 
the intention of avoiding obligations 
hereunder in respect of long service 
leave or obligations under any award in 
respect of annual leave; 

(iv) any period during which the service of 
the employee was or is interrupted by 
service — 

(aa) as a member of the Naval, 
Military or Air Forces of the 
Commonwealth of Australia 
other than as a member of the 
British Commonwealth Occupa- 
tion Forces in Japan and other 
than as a member of the 
Permanent Forces of the Com- 
monwealth of Australia except in 
the circumstances referred to in 

section 31 (2) of the Defence Act 
1903-56, and except in Korea or 
Malaya after 26 June 1950; 

(bb) as a member of the Civil Con- 
struction Corps established 
under the National Security Act 
1939-46; 

(cc) in any of the Armed Forces 
under the National Service Act 
1951 (as amended). 

Provided that the employee as soon as reason- 
ably practicable on the completion of any such 
service resumed or resumes employment with 
the employer by whom he was employed 
immediately before the commencement of such 
service. 

(f) Service shall be deemed to be continuous 
notwithstanding — 

(i) the transmission of a business as 
referred to in paragraph (c) of this 
subclause; 

(ii) the employment with related companies 
as referred to in paragraph (d) of this 
subclause; 

(iii) any interruption of a class referred to in 
paragraph (e) of this subclause; 

(iv) any absence from duty authorised by the 
employer; 

(v) any standing-down of an employee in 
accordance with the provisions of an 
award, industrial agreement, order or 
determination under either Common- 
wealth or State Law; 

(vi) any absence from duty arising directly 
or indirectly from an industrial dispute 
if the employee returns to work in 
accordance with the terms of the settle- 
ment of the dispute; 

(vii) any termination of the employment by 
the employer on any ground other than 
slackness of trade if the employee be re- 
employed by the same employer within a 
period not exceeding two months from 
the date of such termination; 

(viii)any termination of the employment by 
the employer on the ground of slackness 
of trade if the employee is re-employed 
by the same employer within a period 
not exceeding six months from the date 
of such termination; 

(ix) any reasonable absence of the employee 
on legitimate union business in respect 
of which he has requested and been 
refused leave; 

(x) any absence from duty after the coming 
into operation of this clause by reason 
of any cause not specified in this clause 
unless the employer, during the absence 
or within 14 days of the termination of 
the absence notifies the employee in 
writing that such absence will be 
regarded as having broken the 
continuity of service, which notice may 
be given by delivery to the employee 
personally or by posting it by registered 
mail to his last recorded address, in 
which case it shall be deemed to have 
reached him in due course of post. 

Provided that the period of absence from duty 
or the period of any interruption referred to in 
placita (iv) to (x) inclusive of this paragraph 
shall not [except as set out in paragraph (e) of 
this subclause] count as service. 
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(3) Period of Leave 
(a) The leave to which an employee shall be entitled 

or deemed to be entitled shall be as provided in 
this subclause. 

(b) Subject to the provisions of paragraphs (e) and 
(f) of this subclause, where an employee has 
completed at least 10 years' service the amount 
of leave shall be — 

(i) in respect of 10 years' service so 
completed — 13 weeks' leave; 

(ii) in respect of the next 10 years' service — 
13 weeks' leave; 

(iii) in respect of each seven years' service 
completed after such 20 years — 13 
weeks' leave; 

(iv) on the termination of the employee's 
employment — 

(aa) by his death; 
(bb) in any circumstances otherwise 

than by his employer for serious 
misconduct; in respect of the 
number of years' service with the 
employer completed since he last 
became entitled to an amount of 
long service leave, a propor- 
tionate amount on the basis of 13 
weeks for 10 years' service unless 
the employee has already become 
entitled to two periods of leave in 
which case the proportionate 
amount for service since he 
became entitled to that second 
period of leave shall be on the 
basis of 13 weeks for seven years' 
service. 

(c) Subject to the provisions of paragraph (f) of 
this subclause, where an employee has com- 
pleted at least seven years' service but less than 
10 years' service since its commencement and 
his employment is terminated — 

(i) by his death; or 
(ii) in any circumstances, otherwise than by 

his employer for serious misconduct; 
the amount of the leave shall be such propor- 
tion of 13 weeks' leave as the number of 
completed years of such service bears to 10 
years. 

(d) In the cases to which paragraphs (b) (iv) and (c) 
of this subclause apply the employee shall be 
deemed to have been entitled to and to have 
commenced leave immediately prior to such 
termination. 

(e) An employee whose service with an employer 
commenced before 1 October 1981, and whose 
service would entitle him to long service leave 
under this clause shall be entitled to leave 
calculated on the following basis: 

(i) For each completed year of service 
commencing before 1 October 1964 an 
amount of leave calculated on the basis 
of 13 weeks' leave for 20 years' service; 

(ii) for each other completed year of service 
commencing before 1 October 1981 an 
amount of leave calculated on the basis 
of 13 weeks' leave for 15 years' service; 
and 

(iii) for each completed year of service 
commencing on or after 1 October 1981 
an amount of leave calculated on the 
basis of 13 weeks' leave for 10 years, or 
as the case may be, seven years' service. 

Provided that such employee shall not be 
entitled to long service leave until his completed 
years of service entitle him to the amount of 

long service leave prescribed in either para- 
graph (b) (i) or paragraph (b) (ii) or paragraph 
(b) (iii) of this subclause as the case may be.* 

(f) An employee to whom paragraphs (b) (iv) and 
(c) of this subclause apply whose service with an 
employer commenced before 1 October 1981 
shall be entitled to an amount of long service 
leave calculated on the following basis:— 

(i) for each completed year of service 
commencing before 1 October 1964 an 
amount of leave calculated on the basis 
of 13 weeks' leave for 20 years' service; 

(ii) for each other completed year of service 
commencing on or after 1 October 1981 
an amount of leave calculated on the 
basis of 13 weeks' leave for 15 years' 
service; and 

(iii) for each completed year of service 
commencing on or after 1 October 1981 
an amount of leave calculated on the 
basis of 13 weeks' leave for 10 years, or 
as the case may be, seven years' service. 

(4) Payment for Period of Leave 
(a) An employee shall, subject to paragraph (c) of 

this subclause, be entitled to be paid for each 
week of leave to which he has become entitled, 
or is deemed to have become entitled, the rate 
of pay applicable to him at the date he 
commences such leave. 

(b) Such rate of pay shall be the rate applicable to 
him for the standard weekly hours which are 
prescribed Dy the Metal Trades (Genera!) 
Award No. 13 of 1965, but in the case of 
casuals and part-time employees shall be the 
rate for the number of hours usually worked up 
to but not exceeding the prescribed standard. 

(c) Where by agreement between the employer and 
the employee the commencement of the leave 
to which the employee is entitled or any portion 
thereof is postponed to meet the convenience of 
the employee, the rate of payment for such 
leave shall be at the rate of pay applicable to 
him at the date or accrual, or if so agreed, at the 
rate of pay applicable at the date he commences 
such leave. 

(d) The rate of pay — 
(i) shall include any deductions from wages 

for board and/or lodging or the like 
which is not provided and taken during 
the period of leave; 

(ii) shall not include shift premiums, 
overtime, penalty rates, special rates, 
disability ailowances, fares and 
travelling allowances or the like. 

(e) In the case of employees employed on piece or 
bonus work or any other system of payment by 
results the rate of pay shall be calculated by 
averaging the employee's rate of pay for each 
week over the previous three monthly period. 

(5) Taking Leave 
(a) In a case to which placita (i), (ii) and (iii) of 

paragraph (b) of subclause (3) apply:— 
(i) Leave shall be granted and taken as soon 

as reasonably practicable after the right 
thereto accrues due or at such time or 
times as may be agreed between the 
employer and the employee or in the 
absence of such agreement at such time 
or times as may be determined by the 
Special Board of Reference having 
regard to the needs of the employer's 
establishment and the employee's 
circumstances. 

(ii) Except where the time for taking leave is 
agreed to by the employer and the 
employee or determined by the Special 
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Board of Reference the employer shall 
give to an employee at least one month's 
notice of the date from which his leave is 
to be taken. 

(iii) Leave may be granted and taken in one 
continuous period or if the employer 
and the employee so agree in not more 
than three separate periods in respect of 
the first 13 weeks' entitlement and in not 
more than two separate periods in 
respect of any subsequent period of 
entitlement. 

(iv) Any leave shall be inclusive of any 
public holidays specified in the Metal 
Trades (General) Award No. 13 of 1965 
occurring during the period when the 
leave is taken but shall not be inclusive 
of any annual leave. 

(v) Payment shall be made in one of the 
following ways:— 

(aa) In full before the employee goes 
on leave; 

(bb) at the same time as his wages 
would have been paid to him if 
the employee had remained at 
work, in which case payment 
shall, if the employee in writing 
so requires, be made by cheque 
posted to an address specified by 
the employee; or 

(cc) in any other way agreed between 
the employer and the employee. 

(vi) No employee shall, during any period 
when he is on leave, engage in any 
employment for hire or reward in 
substitution for the employment from 
which he is on leave, and if an employee 
breaches this provision he shall there- 
upon forfeit his right to leave hereunder 
in respect of the unexpired period of 
leave upon which he has entered, and 
the employer shall be entitled to 
withhold any further payment in respect 
of the period and to reclaim any pay- 
ments already made on account of such 
period of leave. 

(b) In the case to which paragraph (b) (iv) or 
paragraph (c) of subclause (3) applies and in 
any case in which the employment of the 
employee who has become entitled to leave 
hereunder is terminated before such leave is 
taken or fully taken the employer shall, upon 
termination of his employment otherwise than 
by death, pay to the employee, and upon 
termination of employment by death pay to the 
personal representative of the employee upon 
request by the personal representative, a sum 
equivalent to the amount which would have 
been payable in respect of the period of leave to 
which he is entitled or deemed to have been 
entitled and which would have been taken but 
for such termination. Such payment shall be 
deemed to have satisfied the obligation of the 
employer in respect of leave hereunder. 

(6) Granting Leave in Advance and Benefits to be 
Brought into Account 

(a) Any employer may by agreement with an 
employee allow leave to such an employee 
before the right thereto has accrued due, but 
where leave is taken in such case, the employee 
shall not become entitled to any further leave 
hereunder in respect of any period until after 
the expiration of the period in respect of which 
such leave had been taken before it accrued 
due. 

(b) Where leave has been granted to an employee 
pursuant to the preceding paragraph before the 
right thereto has accrued due, and the employ- 
ment subsequently is terminated, the employer 
may deduct from whatever remuneration is 
payable upon the termination of the employ- 
ment such amount as represents payment for 
any period for which the employee has been 
granted long service leave to which he was not 
at the date of termination of his employment or 
prior thereto entitled. 

(c) Any leave in the nature of long service leave or 
payment in lieu thereof under a State Law or a 
long service leave scheme not under the 
provisions hereof granted to an employee by his 
employer in respect of any period of service 
with the employer shall be taken into account 
whether the same is granted before or after the 
coming into operation hereof and shall be 
deemed to have been leave taken and granted 
hereunder in the case of leave with pay to the 
extent of the period of such leave and in the 
case of payment in lieu thereof to the extent of a 
period of leave with pay equivalent thereof of 
the entitlement of the employee hereunder. 

(7) Records to be Kept 
(a) Each employer shall, during the employment 

and for a period of 12 months thereafter, or in 
the case of termination by death of the 
employee for a period of three years thereafter, 
keep a record from which can be readily 
ascertained the name of each employee, and his 
occupation, the date of the commencement of 
his employment and his entitlement to long 
service leave and any leave which may have 
been granted to him or in respect of which 
payment may have been made hereunder. 

(b) Such record shall be open for inspection in the 
manner and circumstances prescribed by this 
award with respect to the time and wages 
record. 

(8) Special Board of Reference 
(a) There shall be constituted a Special Board of 

Reference for the purpose hereof to which all 
disputes and matters arising hereunder shall be 
referred and the Board shall determine all such 
disputes and matters. 

(b) There shall be assigned to such Board the 
functions of — 

(i) the settlement of disputes of any matters 
arising hereunder; 

(ii) the determination of such matters as are 
specifically assigned to it hereunder. 

(c) The Board of Reference shall consist of one 
representative or substitute therefore 
nominated from time to time by the Confedera- 
tion of Western Australian Industry 
(incorporated) and one representative or 
substitute nominated from time to time by the 
Trades and Labor Council of Western 
Australia together with a chairman to be 
mutually agreed upon by the organisations 
named in this paragraph. 

(9) State Law 
(a) The provisions of any State Law to the extent to 

which they have before the coming into 
operation hereof conferred an accrued right on 
an employee to be granted a period of long 
service leave in respect of a completed period of 
15 or more years' service or employment or an 
accrued right on an employee or his personal 
representative to payment in respect of long 
service leave shall not be affected hereby and 
shall not be deemed to be inconsistent with the 
provisions hereof. 
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(b) The entitlement of any such employee to leave 
in respect of a period of service with the 
employer completed after the period in respect 
of which the long service leave referred to in 
paragraph (a) of this subclause accrued due 
shall be in accordance herewith. 

(c) Subject to paragraphs (a) and (b) of this 
subclause, the entitlement to leave hereunder 
shall be in substitution for an satisfaction of 
any long service leave to which the employee 
may be entitled in respect of employment of the 
employee by the employer. 

(d) An employer who under any State Law with 
regard to long service leave is exempted from 
the provisions of that law as at the 1st day of 
April 1958, shall in respect of the employees 
covered by such exemptions be exempt from 
the provisions hereof. 

(10) Exemptions: The Special Board of Reference may 
subject to such conditions as it thinks fit exempt any 
employer from the provisions hereof in respect of its 
employees where there is an existing or prospective long 
service scheme which, in its opinion, is, viewed as a 
whole, more favourable for the whole of the employees 
of that employer than the provision hereof. 

8.—Integral Condition of Order. 
(1) It is an integral condition of this Order that no ban, 

limitation or stoppage of work shall be imposed in 
support of any claim involving rates of pay whether 
prescribed by the Metal Trades (General) Award No. 13 
of 1965, this Order or otherwise, or any other matter the 
subject of any agreement, arrangement or understanding 
between any of the named employers and his employees. 

(2) Should any dispute arise with respect to the 
conditions of employment (including rates of pay) of any 
employee covered by this Order that dispute shall be 
referred to the Western Australian Industrial Relations 
Commission pursuant to section 44 of the Industrial 
Relations Act 1979. 

9.—Adjustment of Rates. 
The rates prescribed in Clause 5 of this Order shall be 

adjusted in accordance with any decision of the 
Commission in Court Session which alters wage rates 
generally following movements in the Consumer Price 
Index. 

10.—Restraint on Remuneration. 
(1) An employer on whom this Order is binding shall 

not increase the rate of wage payable to an employee on 6 
October 1983, or otherwise vary the conditions of 
employment applicable to an employee on that date so as 
to increase that employer's labour costs except to the 
extent that any such increase has been authorised by the 
Commission after that date. 

(2) Order No. 1 of 1983 (Restraint on Increases in 
Remuneration) is hereby cancelled with respect to this 
Order. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch 

and 
Crafts Council of Western Australia. 

No. C471 of 1987. 

COMMISSIONER S.A. KENNEDY. 
7th day of August 1987. 

Order. 
WHEREAS a conference was held on the 7th day of 
August 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas the parties to that 
conference reached agreement; now therefore I, the 
undersigned, before whom the conference was held do 
hereby order — 

That the Respondent pay to the Applicant a sum 
equivalent to three weeks' wages within 28 days of 
the date of this Order. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch 

and 
GJ. Coles & Co Limited and Others. 

No. C376 of 1987. 

COMMISSIONER S.A. KENNEDY. 
Perth 29th day of July 1987. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
Western Australian Industrial Relations Commission 
presided over a conference between the abovementioned 
parties on 29 July 1987; and whereas the parties have met 
and conferred and have arrived at agreement on the 
matters in dispute, and have now therefore requested the 
Commission to issue an order in the terms of the 
agreement; now therefore, pursuant to the powers con- 
tained in section 44 (8) (a) of the said Act and other 
powers therein, the Commission hereby makes the 
following order in the terms of the attached Schedule. 

Schedule of Named Employers. 
Crewe and Sons Pty Limited 
Steel Mains Pty Limited 
Vickers Hoskins (A Division of Vickers Australia 

Limited) 
Comeng WA 
Park Engineers Pty Limited 
Mitchell Cotts Engineering (Australia) Pty Ltd 
Centurion Industries WA Ltd 

Dated at Perth this 3rd day of August 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the Clerks' (Wholesale 

Distribution Centre) Superannuation Order 1987. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope — Parties Bound. 
4. Payment. 
5. Double Counting. 
6. Fund. 
7. Date of Operation. 
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8. Term. 
9. Formula. 
10. Members' Additional Voluntary Contributions 
11. Offsets. 

3.—Area and Scope — Parties Bound. 
This Order shall be binding upon the Federated 

Clerks' Union of Australia Industrial Union of Workers, 
WA Branch, its members, Woolworths (WA) Ltd, Coles 
Myer Ltd (Canning Vale Distribution Centre only), and 
Foodland Associated Limited in respect of persons 
directly employed under the Clerks' (Wholesale and 
Retail Establishments) Award No. 38 of 1947 in clerical 
duties in distribution centres (and in the case of Foodland 
Associated Ltd, "Cash and Carry" warehouse offices) 
but shall not apply in the Coles Myer Ltd State Office, or 
in the general offices of Foodland Associated Ltd and 
Woolworths (WA) Ltd. 

4.—Payment. 
(1) Each of the employers listed in Clause 3 of this 

Order shall pay a contribution of $11.38 per week on a 
monthly basis for each eligible full-time employee to the 
account of such employee in an approved Occupational 
Superannuation Fund as provided in Clause 6 of this 
Order. Such payments shall be introduced in two 
increments. The first payment of $5.69 per week shall be 
paid one month after this Order has been made by the 
WA Industrial Relations Commission and payments at 
this rate shall continue for a period of six months. 
Thereafter increased payments shall be made each month 
at the full rate as derived from the formula set out in 
Clause 9 of this Order. 

(2) Contributions for part-time employees shall be 
paid in accordance with subclause (1) of this clause on 
the basis of one payment at the full-time contribution 
rate for each 38 ordinary hours worked. Such payments 
shall be made on a pro rata basis each month. 

(3) All full-time and part-time employees with six 
months' service prior to the date of operation shall be 
eligible for these contributions. Other full-time and part- 
time employees upon attaining six months' service shall 
become eligible back-dated to their date of commence- 
ment, but not earlier than the date of operation. 

(4) Casual employees shall upon accumulating 26 
weeks in which they have had a start become eligible for 
the payment back-dated to the date of their engagement, 
but not earlier than one month after the date of 
operation. Payment for casual employees shall be calcu- 
lated and made on the same basis as for part-time 
employees. 

(5) The contribution for junior employees shall be a 
pro rata percentage of the rate for senior employees in 
the proportion that junior rates bear to senior rates. 

(6) The terms of this subclause are not to be read as 
permitting the employment of part-time or casual 
employees in any manner other than in accordance with 
Clause 11.—Rates of Pay of the Clerks' (Wholesale and 
Retail Establishments) Award No. 38 of 1947. 

5.—Double Counting. 
It is agreed by the parties that there will be no double 

counting with respect to community movements in the 
area of the three per cent superannuation award. 

6.—Fund. 
Eligible employees shall have the right to choose in 

respect of this award between Clerical, Administrative 
and Retail Employees Superannuation Plan established 
by the Federated Clerks' Union of Australia and the 
Shop, Distributive and Allied Employees Association or 
an approved company superannuation plan. 

"Approved" means approved by the Occupational 
Superannuation Commission. 

7.—Date of Operation. 
This order shall operate on and from 1 August 1987. 

8.—Term. 
(1) This order shall remain in force for a period of two 

years from date of operation during which period there 
will be no change to the formula on which the $11.38 
superannuation payment is calculated, although changes 
to the rates which form the basis of the formula will 
result automatically in changes to superannuation 
payments derived through the application of the 
formula. 

(2) Notwithstanding the provisions of subclause (1) 
hereof the formula expressed in Clause 9 shall be 
reviewed by the parties in the event that there are any 
changes to shift work operations in any of the establish- 
ments covered by this Order. 

(3) Any disputes arising from this agreement shall be 
referred to the Western Australian Industrial Relations 
Commission for resolution. 

9.—Formula. 
The formula and the "basket" of classifications used 

to calculate the amount of a three per cent 
superannuation is — 

$ 
Day Shift 330.30 
Afternoon Shift 434.17 
Night Shift 398.32 
Rebuy 375.38 
Clerk-in-charge 358.30 

1896.47 
Average = 379.30 
Three per cent of average = 11.38 

10.—Members' Additional Voluntary Contributions. 
Where the rules of the fund chosen by the eligible 

employee allow such employee to make additional 
contributions such employee may elect to make 
additional voluntary contributions to such fund and the 
employer shall, where such election is made upon the 
direction of the employee, deduct such contributions 
from the employee's wages and pay them to the said fund 
in accordance with the direction of the employee and the 
rules of the said fund. 

11.—Offsets. 
The offsets agreed between the parties and recorded by 

exchange of letters shall be deemed to form part of this 
agreement. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C356 (1) of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Merchant Service Guild 
of Australia, Western Australian Branch, Union of 
Workers and the Fremantle Port Authority. 

WHEREAS a conference was held in Perth on the 12th 
day of August 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas agreement 
was reached between the parties at the said conference; 
now therefore, I, being satisfied that the terms of the 
agreement conform with the Principles enunciated by the 
Commission in Court Session in General Order matter 
No. 1195 of 1986 and pursuant to the powers conferred 
under the said Act, do hereby publish a memorandum of 
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the terms of the agreement relating to the "Fremantle 
Port Authority Masters and Launch Masters" Award 
No. 10 of 1977 as varied. 

Dated at Perth this 12th day of August 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Memorandum of Terms of Agreement. 
NOTWITHSTANDING the provisions of subclauses (1) 
and (3) of Clause 11.—Rates of Pay of the "Fremantle 
Port Authority Masters and Launch Masters" Award 
No. 10 of 1977 as varied, consolidated and varied the 
following rate of pay shall apply from the beginning of 
the first pay period to commence on or after the 10th day 
of March 1987. 

(1) Masters — no less than $403.46 per week 
(2) Launchmasters — no less than $403.46 per week 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C356 (2) of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Merchant Service Guild 
of Australia, Western Australian Branch, Union of 
Workers and the Fremantle Port Authority. 

WHEREAS a conference was held in Perth on the 12th 
day of August 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas agreement 
was reached between the parties at the said conference; 
now therefore, I, being satisfied that the terms of the 
agreement conform with the Principles enunciated by the 
Commission in Court Session in General Order matter 
No. 1195 of 1986 and pursuant to the powers conferred 
under the said Act, do hereby publish a memorandum of 
the terms of the agreement relating to the "Fremantle 
Port Authority (Port Operations Officers)" Award No. 
2 of 1976 as varied. 

Dated at Perth this 12th day of August 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Memorandum of Terms of Agreement. 
NOTWITHSTANDING the provisions of subclause (1) 
of Clause 8.—Rates of Pay of the "Fremantle Port 
Authority (Port Operations Officers)" Award No. 2 of 
1976 as varied, consolidated and varied the following 
rate of pay shall apply from the beginning of the first pay 
period to commence on or after the 10th day of March 
1987. 

Port Operations Officer — no less than $403.46 per 
week. 

CONFERENCES — 
Matters referred — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, 

Western Australian Branch 
and 

State Energy Commission. 
No. CR238 of 1987. 

Linemen — Live Line Electrical Power Industry 

COMMISSIONER O.K. SALMON. 
Perth 29th day of July 1987. 

Payment of allowance — Linemen — live line — for 
application and removal of silicone grease — related 
to electrical fitters removing silicone in No. CR351 
of 1986 — case dismissed. 

Reasons for Decision. 
THE COMMISSIONER: The subject of linemen — live 
line being compensated by way of special allowance for 
work performed when applying and removing silicone 
grease on and from pole-top insulators carrying live high 
voltage mains, was first raised by the Australian Society 
of Engineers, Moulders and Foundry Workers Industrial 
Union of Workers in CR351 of 1986 (67 WAIG 661). 

That matter concerned electrical fitters engaged in 
removing silicone grease from insulators on switch gear 
in the Kwinana Power Station switch yard and it was 
decided that because of work place and geographical 
differences between the two classes of employees, a 
separate application on behalf of the linemen would be 
the more appropriate way to proceed. 

Of course it is to be expected that since the application 
in CR351 of 1986 was successful from the unions' point 
of view, it would become a factor of some importance in 
their quest to obtain similar consideration for linemen 
whom they thought were entitled to that consideration. 
Dr Crouch made mention of this fact in his submissions 
and he went on to develop the point in a wider context, 
relying also on other decisions of the Commission that 
seemed to support his main argument. My decision in 
this case turns on fairly narrow issues. Nevertheless, I 
have given due consideration to the points Dr Crouch has 
raised. 

It is important to bear in mind that linemen — live line 
is a class of lineman defined in the Engineering Trades 
(State Energy Commission) Award. Furthermore, in No. 
321 (1) of 1987,1 included this classification in the wages 
clause of the award in consideration of the range and 
kind of work encompassed by it. In making that 
variation to the award I rejected the proposition that the 
principal reason for paying a higher wage to linemen — 
live line, was the level of disabilities encountered in this 
class of line work. But as I observed in my reasons for 
decision, that was not to say that these linemen 
encounter no disabilities in the ordinary performance of 
their work. All classes of linemen work at heights, often 
assuming difficult positions under difficult conditions. 
They are outdoor workers who perform their tasks in all 
seasons and their lot includes the disabilities associated 
with wearing the special clothing and protective equip- 
ment provided for them. It goes without saying that their 
ordinary rates of pay are fixed in consideration of all of 
these things. It follows also, the measure of different 
disabilities in the same context necessarily being a relative 
concept, that any particular disability associated with a 
particular class of linemens' work, ought to be judged in 
the light of the rest of the disabilities encountered in that 
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work; and not, in the first instance at least, by reference 
to the disabilities encountered in the performance of the 
work of some other classification. 

In CR351 of 1986 I was concerned with the disabilities 
encountered by electrical fitters, essentially an indoors 
classification and though not altogether excluded for 
comparative purposes, not one that readily comes to 
mind as being particularly appropriate for comparison 
with linemen. I must say that the circumstances 
surrounding the work of electrical fitters in the switch- 
yard at Kwinana Power Station and the protective 
clothing worn by those employees is so different in all 
major respects as to mean that no meaningful 
comparison can be drawn between this work and the 
work of linemen — live line working with silicone grease 
at pole top level. 

The unions' say with some force that the task of 
applying and removing silicone grease from pole 
mounted insulators bearing live high voltage mains, is 
performed only by linemen — live line employed at 
Geraldton. As a simple statement of fact, it cannot be 
denied that what the unions say is true. But to be 
successful the unions must show that the work in 
question is exclusively the work of linemen — live line at 
Geraldton and that for this reason, special consideration 
should be given to the disabilities associated with it and 
an appropriate amount of money paid as a compensatory 
allowance. 

I am not able to accept this point of exclusivity. In my 
opinion it is inconsistent with the principles I applied in 
No. 321 (1) of 1987 when I included the linemen — live 
line classification in the wages schedule of the award. 
Central to my reasoning in that matter was the true 
meaning of the linemen — live line definition in the 
award. A lineman — live line is a lineman employed in a 
live line crew to perform repair and maintenance work on 
live high voltage lines. The range and kind of work 
encompassed by the definition is not determined by the 
range and kind of work that happens to be limited in 
some respect to the work done by linemen in a particular 
crew. It is determined according to the range and kind of 
work customarily performed by the class of linemen 
concerned while a member of such a crew; or, and I 
emphasise this point, work though in appearance new 
work, is lawfully and reasonably to be performed 
because, in practical terms, it is no more than a different 
application or extension of principles and practices that 
every lineman — live line is capable of performing. 

It is admitted that the process of spraying silicone 
grease on insulators mounted on poles is, in all sub- 
stantial respects, the same as washing down insulators 
using water under high pressure. 

With this factor in mind I think a mortal blow has been 
delivered to the unions' primary argument by the 
information contained in Exhibit C, Live Line Manual. 
This manual contains a detailed description of the 
methods and specifications of the tasks in question and it 
is to be noted that the item is dated 1 December 1971.1 
think the manual puts it beyond doubt that silicone 
grease application and removal by live line methods is 
work encompassed in the wage prescribed for linemen — 
live line and it follows from that, to prescribe an 
allowance for the performance of the work at Geraldton 
appears to be out of the question. 

I observe that I have not approached this issue from a 
purely technical angle, without regard for the practical 
difficulties mentioned by the witness for the unions. 
However, there is also the testimony of Mr Heagney for 
the State Energy Commission and I must say that he was 
an impressive witness whose expert testimony underlines 
the need to view the disabilities complained of in the 
appropriate context. All things considered, I think that 
the main disability associated with the work in question 
arises from wearing the special air-fed helmet. Noise 
from the air supply source and heat are the drawbacks 
associated with wearing this helmet. Nevertheless, in 

context, I believe this disability is a borderline case. 
Moreover, the work involves fairly regular respite 
periods which I have taken into account. 

My decision in this case is that the claim be dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR238 of 1987. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Applicant and State 
Energy Commission, Respondent. 

Order. 
HAVING heard Dr J. Crouch and with him Mr G. 
McKenna on behalf of the Australasian Society of 
Engineers, Moulders and Foundry Workers Industrial 
Union of Workers, Western Australian Branch and the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and Mr N.L. Fry 
and with him Mr S. Longworth on behalf of the State 
Energy Commission, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 29th day of July 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR37 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Hamersley Iron Pty 
Limited, Applicant and the Australian Workers' 
Union, West Australian Branch, Industrial Union 
of Workers, Respondent. 

Memorandum of Agreement. 
WHEREAS a conference was held in Perth on the 4th 
day of August 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the said parties; now therefore I, 
the undersigned, a Commissioner of the Western 
Australian Industrial Relations Commission before 
whom the conference was held do hereby record the 
terms of that Agreement — 

We jointly agree that the positioner operator will 
not henceforth be required to remain in the dumper 
area during the dumping of a train. 

It is the company's intent to aim for total one- 
man operation of the dumper. Similarly, it is the 
union's intent that the dumper operator will not be 
used external to the dumper cabin for rectification 
of faults which occur during the dumping of a train. 

The union agrees with the company's stated intent 
that when a fault occurs external to the dumper 
cabin, an employee, in addition to the dumper 
operator, will be utilised for that fault rectification. 

It is the company's intent that the conditions of 
the preceding paragraph apply for a three month 
period only, during which period the company will 
investigate each occasion that labour is provided for 
fault rectification to assess whether the dumper 
operator could have been safely utilised to rectify 
that fault without need of additional labour being 
provided. The union is invited to partake in such 
investigations. 
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The union is adamant that they do not agree to the 
dumper operator being utilised external to the 
dumper cabin for fault rectification and should the 
company attempt to utilise the dumper operator for 
such a purpose, they would oppose such an event. 

Dated at Perth this 4th day of August 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR37 of 1987. 

Between Hamersley Iron Pty Limited, Claimant and the 
Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Respondent. 

Order. 
HAVING heard Mr A. Cameron on behalf of the 
Claimant and Mr C. Butcher on behalf of the 
Respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That Order No. CR627 of 1982 be hereby 
cancelled. 

Dated at Perth this 4th day of August 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — Reference of Dispute. 

The Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers 

and 
Robe River Iron Associates. 

No. CR384 of 1987. 

ROBE RIVER IRON ASSOCIATES 
(IRON ORE PRODUCTION AND PROCESSING) 

AGREEMENT No. 10 of 1979. 
Ore Handling Mining (Iron Ore) 
Equipment Operator 

COMMISSIONER W.S. COLEMAN. 
Perth 6th day of August 1987. 

Termination of employment — unfair dismissal — 
requirement to advise employer of absences — 
previous absences actioning final warning — 
application dismissed. 

Reasons for Decision. 
THE COMMISSIONER: The employment of Mr N. 
Robson was terminated on 11 June following an inquiry 
conducted by the Respondent Company into his 
absences from work on 5, 8, 9 and 10 June. 

The Applicant Union submits that the Company 
exercised its legal right to dispense with Mr Robson's 
services in a harsh and unfair manner. The basis of this 
claim is that on Friday 5 June, Mr Robson had 
endeavoured to discharge the requirement to inform his 
employer that he would not be attending for duty and 
that his absence from duty on that day was brought 
about by a situation that any reasonable employer would 
accept as a legitimate reason for an employee's non- 
attendance. As to the absence from Monday 8 June to 
Wednesday 10 June inclusive, it is the Applicant Union's 

submission that on Monday morning Mr Robson 
informed the Company of his illness and that his period 
of non-attendance at work was covered by a medical 
certificate. 

The Company rejects the Applicant Union's claim that 
it acted harshly or unfairly in terminating Mr Robson's 
services. It submits that this action which must be viewed 
in all of the circumstances of Mr Robson's employment 
was taken only after thorough investigation of the facts. 
The Company concluded that Mr Robson's non- 
attendance on Friday 5 and part of the day on Monday 8 
June constituted unauthorised absences from duty. It 
was on this basis that his services were terminated. 

Early Friday morning 5 June, Mr Robson was con- 
tacted by Wickham Hospital. He was advised that a 
friend had been involved in a motor cycle accident and 
was asking to see him. Mr Robson attended the hospital 
and was requested by the friend to locate his motor cycle, 
to take it into safe custody and to tell his girlfriend of the 
accident. Mr Robson remained at the hospital until his 
friend was taken to Port Hedland Hospital by ambulance 
at 6.45 a.m. Mr Robson has a close relationship with the 
accident victim and at that time held real concern about 
his friends medical condition. 

Mr Robson had been due to commence day shift at 
7.00 a.m. At some time between 7.10 a.m. and 7.20 a.m. 
he claims that he rang the security gate at the 
Respondent Company's operation to report his absence 
from work. Mr Robson states that he requested to speak 
with Mr Reardon (Supervisor — Yard Crew), Mr 
Williams (General Foreman) and Mr Teong 
(Supervisor). The attempts to speak to each of these 
people were unsuccessful and Finally he states that he 
requested the Emergency Services Officer at the security 
gate that had attempted to put his phone calls through to 
the Company's personnel to take a message. Mr Robson 
claims that this request was refused on the ground that 
there was a change in shifts taking place and it was 
suggested to him that it would be preferable if he rang 
back at a later time. 

Mr Robson states that he then set about locating his 
friend's motor cycle and left a request with his girlfriend 
to ring Mr Reardon to inform him of the circumstances 
of his absence from work that day. 

By 8.30 a.m. Mr Robson had located his friends motor 
cycle and was satisfied as to its safe custody pending his 
removal of it to Wickham. He then proceeded to engage 
in a search to obtain the loan of a trailer. This was 
achieved at approximately 5.30 p.m. Friday afternoon 
and the motor cycle was taken into Mr Robson's 
possession the next morning. It was not until 5.00 p.m. 
that Friday afternoon that Mr Robson learned that his 
girlfriend had been unable to contact Mr Reardon during 
the day to inform him of the reasons for Mr Robson's 
absence. Mr Robson states that his girlfriend made two 
attempts to phone Mr Reardon. At approximately 6.45 
a.m. on Monday morning, Mr Robson rang the security 
gate and claims to have left a message that he was sick 
and would be late for work. He subsequently telephoned 
Mr Reardon at approximately 1.00 p.m. and informed 
him that he would be attending the doctor at 3.00 p.m. 
Mr Robson returned to work on Thursday morning and 
submitted a medical certificate covering his absence from 
8 June to 10 June inclusive. The Company undertook an 
investigation of the circumstances surrounding the 
absences on Friday 5 June and for the period 
commencing Monday 8 June. Mr Robson's services were 
terminated with the payment of one week's pay in lieu of 
notice. 

Through evidence from Emergency Services Officers 
that manned the security gate at the relevant times on 
Friday 5 June, the Company sought to show that no 
attempts were made by Mr Robson to contact Mr 
Reardon, Mr Williams or Mr Teong, that no request for 
a message to be left was made by Mr Robson and that no 
refusal to record such a message because of the shift 
change over was made. Furthermore, Mr Reardon 
(Superintendent — Yard Crew) gave evidence that on 
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Friday morning he had, on realising that Mr Robson had 
not presented for duty, checked with the security gate, 
the switchboard (which at that time took over receiving 
incoming calls at 7.30 a.m.) and with Mr Teong's 
secretary to see if any notification had been received 
from Mr Robson or on his behalf concerning his absence. 
Mr Reardon was at that time informed that no 
communication had been received from or on behalf of 
Mr Robson. 

As to the circumstances concerning the notification of 
absence on Monday 8 June, the Respondent Company 
disputes that Mr Robson conveyed a message about his 
non-attendance in the terms claimed. The Company 
states that the message that was conveyed by Mr Robson 
at 6.50 a.m. for his Foreman was only that he would be 
late for work. It was not until 1 .(X) p.m. when Mr Robson 
spoke with Mr Reardon that the matter of sickness was 
raised. 

The security of Mr Robson's tenure with the 
Respondent Company was tenuous to say the least. A 
series of absences in previous months had resulted in a 
dismissal notice being issued in May. Effect of that was 
averted when the Company accepted the recommenda- 
tion of the Commission that Mr Robson be given a last 
chance to rehabilitate himself over the next month from 7 
May. 

It can be appreciated that in attending the Wickham 
Hospital on 5 June and by responding to the request to 
make safe his friends property, Mr Robson was acting 
out of compassion and concern. However, any obliga- 
tions which he saw devolving on him through friendship 
were substantially attended to by 8.30 a.m. on Friday 
morning. The rest of the day was spent in pursuing a 
trailer. That task became the sole reason for his absence 
from work. By Mr Robson's description it was not 
carried out as a "frenzied door knock" of the 
inhabitants of Wickham; it was undertaken in a manner 
which occasioned a visit to "the farm" and at least one 
call to the hotel. Mr Robson ascribed a priority to this 
task and left the responsibility of informing his employer 
about his absence from duty to his girlfriend. 

I find it unnecessary to consider the circumstances of 
Mr Robson's absence from duty for the period from 8 to 
10 June and whether he left a message that he was sick 
and would be late for work, or as the Company asserts 
that he only said that he would be late. Mr Robson knew 
the basis on which his employment was continued from 7 
May and he knew his obligation to inform the Company 
of an absence from duty. I do not accept Mr Robson's 
account of attempts he claims to have made to contact 
his Supervisors on Friday 5 June. His absence from work 
after 8.30 a.m. that morning was in wanton disregard of 
the consequences. 

Mr Robson has placed a heavy burden on Mr McCann 
who has had to represent him in a series of appearances 
before the Commission. It is disappointing for all 
associated with Mr Robson that in the circumstances of 
Friday 5 June that he did not exercise the same degree of 
responsibility in his employment as he was motivated to 
discharge with respect to other matters. Mr Robson had a 
contribution to make in improving industrial relations in 
the area of his employment, it is unfortunate that that 
will not continue in the employment of the Respondent 
Company. The application is dismissed. 

Appearances: 
Mr K. McCann appeared on behalf of the Claimant. 
Mr R. Gifford appeared on behalf of the Respondent. 

(1987) 67 W.A.I.G. 

Order. 
HAVING heard Mr K. McCann on behalf of the 
Claimant and Mr R. Gifford on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

Dated at Perth this 6th day of August 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 (a). 

West Australian Bakers', Pastrycooks' and 
Confectioners' Union of Workers 

and 
Thomas Beidermann-Michelle Louise Patisserie. 

No. CR393 of 1987. 

PASTRYCOOKS' AWARD No. 24 of 1981. 
Pastrycook Food, Beverages 

and Tobacco 

COMMISSIONER O.K. SALMON. 
Perth 13thdayof August 1987. 

Unfair dismissal — long service leave entitlements — 
burden of proof not discharged — application 
dismissed. 

Reasons for Decision. 
THE COMMISSIONER: This is a matter referred for 
hearing and determination pursuant to section 44 (9) of 
the Industrial Relations Act 1979. The union claims that 
Mr Dwayne Knott was unfairly dismissed from employ- 
ment as a pastrycook by the Respondent and it seeks an 
order for compensation equivalent to pro rata payments 
in lieu of long service leave entitlements for seven years 
service. 

The Respondent denies that the dismissal was unfair 
and opposes the claim. 

The union's case of unfairness towards Mr Knott rests 
upon the assertion that the Respondent dismissed him 
for the purpose of avoiding its obligations to him under 
the long service provisions of the award. Obviously the 
burden of proving the assertion rests on the union and 
whilst Mr Knott has testified to certain events and 
circumstances that seem to support the assertion made 
on his behalf, the Respondent has testified to events and 
circumstances to show that the dismissal was due to 
enforced business reorganisation due to inefficiencies 
and financial difficulties. By construing Mr Knott's 
testimony as favourably as I can, I am able to say that the 
truth of the union's assertion is that it is as likely as not. 
But that is also to say that the burden has not been 
discharged and the case must be dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR384 of 1987. 

Between the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, 
Claimant and Robe River Iron Associates, 
Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR393 of 1987. 

Between West Australian Bakers', Pastrycooks' and 
Confectioners' Union of Workers, Applicant and 
Thomas Beidermann-Michelle Louise Patisserie, 
Respondent. 
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Order. 
HAVING heard Mr J.H. Watterston on behalf of the 
Applicant and Mr P.J. Cooke on behalf of the Respon- 
dent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the application be dismissed. 

Dated at Perth this 13th day of August 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — reference of dispute. 

The Australian Builders' Labourers' Federated Union 
of Workers, Western Australian Branch 

and 
Gerald ton Building Company. 

No. CR386 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

Construction workers Building and 
Construction 

COMMISSIONER W.S. COLEMAN. 
25 th day of August 1987. 

Site allowance — country location — integration of new 
building with existing facilities — disabilities already 
accommodated in industry allowance — application 
dismissed. 

Reasons for Decision. 
THE COMMISSIONER: On 14 August, the Commis- 
sion undertook an inspection of the renovations and 
extensions to the Geraldton Civic Centre. This project, 
with a value of $1.6 million, was commenced on 5 June 
and is programmed for completion on 20 November 
1987. It involves the demolition of some office 
accommodation and garage, the refurbishing of kitchen 
facilities and the extension to administration, library and 
council accommodation. The demolition was concen- 
trated in a two to three week period at the commence- 
ment of the project although the removal of that portion 
of the roof deck which was necessary for the re- 
development was delayed until other construction work 
was completed. Building materials were salvaged from 
the demolition and some rubble still remains on site. At 
present 21 men are employed on the site and this will be 
the maximum number that the workforce will reach. The 
extensions are a simple brick wall and metal roof deck 
construction with a small mezzanine area to house the 
archives and plant room. Site preparation was under- 
taken by the Council and was not part of the contract, 
the subject of this claim. The Applicant Union seeks the 
payment of a disability allowance in the order of 50-60 
cents per hour. 

While the inspection identified the extent to which 
man-handling of building material is necessary across the 
sandy exposed site, and the general level of construction 
activity that imposes some disabilities on the workforce, 
the Applicant Union concedes that if the project was to 
have been undertaken in isolation from an existing 
building no site allowance would have been sought. The 
Applicant submits that it is the fact that the construction 
involves the integration of a new building with existing 
facilities that changes the nature of the project and gives 
rise to the disabilities not accommodated under the 

Award. More particularly it is the incidence of 
demolition and the continuing presence of second hand 
building material, salvaging and rubble that makes the 
project unusual. 

I accept Mr Keogh's preliminary submission that the ' 
merit of the claim for a site allowance should not be 
inhibited by the fact that a particular project happens to 
be located outside the city block or the metropolitan 
area. It is the disabilities that are being experienced by the 
construction workers that should establish the basis of 
payment of an allowance. However it is recognised that 
in 1982 the incidence of site allowances enabled the 
development of what was seen as an existing pattern and 
that this provided a guide based on the type of building 
and the locality of the site. 

The Applicant Union referred to a number of projects 
for which a site allowance has been granted. The 
Commission as presently constituted is familiar with 
several of these sites. These projects possess certain 
characteristics which in varying degrees are claimed to be 
present in the Geraldton Civic Centre construction. 
However it is the concomitant tasks of construction and 
demolition which gives rise to "real and extraordinary" 
disabilities on this project. The Applicant Union is 
emphatic that the granting of this claim would not be an 
extension of the pattern of site allowances and that on its 
characteristics this project stands alone. 

The Respondent Company rejects the claim and 
argues the levels of disabilities experienced on the project 
come within the purview of the Industry Allowance 
under Clause 8 (3) of the Building Trades (Construction) 
Award No. 14 of 1978. Mr Dobson for the Geraldton 
Building Company was armed with a set of decisions for 
which site allowances have either been rejected or which 
purport to discount factors that the Applicant infers are 
relevant to this claim. 

From the inspection undertaken and evidence sub- 
mitted at the hearing I can not accept that the type of 
construction nor the location or characteristics of the site 
for the renovation and extension to the Geraldton Civic 
Centre give rise to particular disabilities which need to be 
addressed by the determination of the site allowance. I 
accept the demolition work per se introduces the factor 
which merits consideration. However, the duration and 
extent of that work on this project are insufficient to 
register a level of disability over the period of the 
contract which is not accommodated under the Industry 
Allowance. 

The application is dismissed. 

Appearances: 
Mr M. Keogh appeared on behalf of the Claimant. 
Mr T. Dobson appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — reference of dispute. 

The Australian Builders' Labourers' Federated Union 
of Workers, Western Australian Branch 

and 
Geraldton Building Company. 

No. CR386 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

Construction workers Building and 
Construction 

COMMISSIONER W.S. COLEMAN. 
25th day of August 1987. 
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Order. 
HAVING heard Mr M. Keogh on behalf of the Claimant 
and Mr T. Dobson on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Builders' Labourers' Federated Union 
of Workers, Western Australian Branch 

and 
Jobec Pty Ltd. 

No. CR280 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

Construction workers Building and 
Construction 

COMMISSIONER W.S. COLEMAN. 
25th day of August 1987. 

Site allowance — extension of tertiary institution — 
disabilities already accommodated in industry 
allowance — application dismissed. 

Reasons for Decision. 
THE COMMISSIONER: The applicant union claims 
payment of a site allowance at the rate of 60 cents per 
hour for workers engaged on a project at Curtain 
University of Technology. Extensions are being under- 
taken to the Electrical Engineering Department building 
and the construction of a new administration, lecture 
theatre and laboratory block for the Geology and Geo- 
sciences Faculty. Both facets of the project involve 
buildings of three levels constructed with suspended 
slabs, brick walls and steel frames. One building will have 
a metal deck roof, the other, a tiled roof. The contract is 
valued at $2.95 million and the construction workforce 
will peak at 25 men. The contract got under way on 4 
May 1987 and is due for completion in February 1988. 
The extension and the new building are both located 
within an area fenced off from other campus facilities. 
The sites share a common lay down area. 

It is submitted by the applicant union that there are a 
range of factors associated with the construction that 
give rise to disabilities which warrant the payment of the 
allowance claimed. These include: 
— Demolition of walls for the extension of the 

Electrical Engineering Department building. 
— Demolition of the facade of the building adjoining 

the new structure to provide a two-level walk-way 
through to the geology and geo-sciences teaching 
facilities. 

— Deep trenching around the site including the lay 
down area between the two facets of the project that 
has given rise to an uneven and sandy work area. 

— The requirement for man-handling material across 
the sandy work area. 

— The requirement to construct footings in a confined 
space in an area where site excavation was 
undertaken. 

— The requirement to work in confined spaces in 
setting out lift and mechanical services areas of the 
project. 

Mr Billing for the applicant union cites a number of 
decisions in support of the submission that there is a 
pattern of allowances for projects involving re-develop- 
ment or extensions of tertiary institutions (Print G5354 
Churchlands College, C No. 8221 of 1986, Print G0786 
Mt Lawley College, C No. 6476 of 1986, 67 WAIG 360 
Mt Lawley College CR887 of 1986, 66 WAIG 1783 
Western Australian Institute of Technology, CR632 of 
1986). It is submitted that having regard to the industry 
pattern, the interaction between two sites on the project 
and the general level of disabilities associated with the 
construction, the site allowances claimed is justified. 

For the respondent Company, Mr Kieemann submits 
that the only major trenching undertaken on the project 
was that associated with providing sewer lines and hot 
and cold water for the air-conditioning system. It is 
argued that this had a minimal impact on the site. The 
excavation work associated with the construction of the 
footings was undertaken as part of the sites preparation 
and that there was clear access to that work area. 
Demolition work to be undertaken as part of the 
extensions to the electrical engineering building would be 
confined to a period of five days and will have a 
negligible impact in terms of the overall project which 
will last 40 weeks. Any work associated with the 
construction of lift wells and mechanical services does 
not extend for a prolonged period and does not warrant 
the payment of allowances to cover the duration of the 
project. A mobile crane deployed on site is required to 
reduce man-handling of form work and building 
materials. The demolition of the facade for the construc- 
tion of a walk-way from the adjacent building to the 
geology and geo-sciences building will be assisted by the 
use of the crane. Mr Kieemann goes on to address those 
decisions cited by the applicant union and discounts the 
disabilities claimed on this project in comparison with 
those indentified as the basis for which allowances were 
granted. 

With the advantage of a site inspection and on the 
evidence submitted at the hearing I have been able to 
assess the impact of those factors cited by the applicant 
union as warranting consideration for the application of 
a site allowance. The construction of both facets of the 
project are straight-forward and do not give rise to 
disabilities not already recognised under the industry 
allowance. I am not convinced that the cumulative effect 
of the incidence of demolition, trenching and confined 
space give rise to a level of disabilities that warrant 
special consideration by the payment of a site allowance. 

The application is dismissed. 

Appearances: 
Mr S. Billing on behalf of the claimant. 
Mr D. Kieemann on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Builders' Labourers' Federated Union 
of Workers, Western Australian Branch 

and 
Jobec Pty Ltd. 

No. CR280 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

Construction workers Building and 
Construction 

COMMISSIONER W.S. COLEMAN. 
25th day of August 1987. 
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Order. 
HAVING heard Mr S. Billing on behalf of the claimant 
and Mr D. Kleemann on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 (5) (c). 

Electrical Trades Union of Workers ,of Australia 
(Western Australian Branch), Perth 

and 
West Australian Government Railways Commission. 

No. CR121 of 1987 and 1033 (1) of 1982. 

RAILWAYS EMPLOYEES AWARD 
No. 18 of 1969. 

Electricians Railways 

COMMISSIONER O.K. SALMON. 
Perth 3rd day of August 1987. 

Matter remitted to Commissioner from Full Bench — 
Dealt with according to Law — application divided 
— application now joined with C121 of 1987 — 
decision remained the same. 

Reasons for Decision. 
THE COMMISSIONER: By order of the Full Bench of 
the Commission in No. 399 of 1987 this matter con- 
cerning my decision in 1033 of 1982 was remitted to me to 
be further dealt with according to Law. 

The parties were heard again on 22 July 1987. Mr 
Benfell, for the Union, was invited to seek leave to 
amend the claim in 1033 of 1982 and he did so in the 
terms of the Order that I made on 20 March 1987, that 
Order, of course being the subject of the appeal in 399 of 
1987. Leave was granted and I advised the parties that 
pursuant to section 27 (s) of the Act, application No. 
1033 of 1982 would be divided by numbering the new 
matter No. 1033 (1) of 1982. 

Matter No. C121 of 1987 was also joined with No. 
1033 (1) of 1982, retrospective payment of wage increases 
being an issue in both matters. 

The parties were heard and I reserved my decision for 
the purpose of allowing myself some time to consider 
some points raised by Mr Horton. In the final analysis I 
decided that I should make an Order in the same terms as 
my Order of 20 March 1987, substantially, for the same 
reasons that were given on that occasion. 

An Order will now issue in the form of minutes and the 
parties are asked to advise me if they wish to speak to 
them. If not the Order will issue with today's date. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. CR121 of 1987 and 1033 (1) of 1982. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
Western Australian Government Railways 
Commission, Respondent. 

Order. 
HAVING heard Mr L.J. Benfell on behalf of the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and Mr R.C. 

Horton on behalf of the Western Australian Govern- 
ment Railways Commission, I the undersigned member 
of the Western Australian Industrial Relations 
Commission, pursuant to the powers conferred on me by 
the Industrial Relations Act 1979, do hereby order:— 

1. That wage rates prescribed for new classifica- 
tions of employees in the Railway Employees' 
Award in Application 1033 of 1982 shall be paid 
from the beginning of the first pay period 
commencing on or after the 1st day of December 
1986; provided that such wage rates shall not be used 
in the calculation of an employees overtime, penalty 
or special payment rate before the beginning of the 
first pay period commencing on or after the 20th day 
of March 1987. 

2. (1) That with respect to union business in 
connection with Application No. 1033 of 1982, the 
Western Australian Government Railways Commis- 
sion (hereinafter referred to as the employer) shall 
grant paid leave during ordinary working hours to 
an employee — 

(i) who is required to give evidence before any 
Industrial Tribunal; 

(ii) who as a union nominated representative 
of the employees is required to attend 
negotiations and or conferences between 
the union and the employer; 

(iii) when prior agreement between the union 
and the employer has been reached for the 
employee to attend official union meetings 
preliminary to negotiations or industrial 
hearings. 

(2) The granting of leave pursuant to this Order 
shall only be approved — 

(i) where an application for leave has been 
submitted by an employee a reasonable 
time in advance; 

(ii) for the minimum period necessary to 
enable the union business to be conducted 
or evidence to be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operation of the organisation is 
not being unduly effected and the 
convenience of the employer impaired. 

(3) (i) Leave of absence will be granted at the 
ordinary rate of pay; 

(ii) the employer shall not be liable for any 
expenses associated with an employee 
attending the union business; 

(iii) leave of absence granted under this Order 
shall include any necessary travelling time 
in normal working hours. 

(4) (i) Nothing in this Order shall diminish the 
existing arrangements relating to the 
granting of paid leave for union business; 

(ii) an employee shall not be entitled to paid 
leave to attend union business other than 
prescribed by this Order; 

(iii) the provisions of this Order shall not apply 
to special arrangements made between the 
parties which provide for unpaid leave for 
employees to conduct union business. 

(5) The provisions of this Order shall not apply 
when an employee is absent from work without the 
approval of the employer. 

Dated at Perth this 13 th day of August 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR127 of 1987. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Berkeley Cleaning 
Group Pty Ltd, Respondent. 

Before Mr Commissioner J.A. Negus. 
This 16th day of March 1987. 

Reasons for Decision. 
THE COMMISSIONER: This dispute arises from 
apparent changes in accommodation policy and 
reduction of activity by Hamersley Iron, the principal 
company, whose operations have created the twin towns 
of Tom Price and Paraburdoo. 

The respondent company, Berkeley Cleaning Group 
Pty ltd, is contracted to provide cleaning services to the 
accommodation units supplied by the principal company 
to single workers in the two towns. The present cleaning 
contract commenced in November 1985, the services 
having previously been contracted for by Poon Bros. At 
the time of the changeover of the contracts there was a 
stark demonstration of the importance of the cleaning 
services to the viable operation of the principal 
company's mining activities. A dispute about the 
transfer of various entitlements, accrued by cleaning 
workers with Poon Bros, resulted in those workers 
taking industrial action against the new employers and 
before a resolution was reached by agreement, the 
mining operations of the principal company had been 
brought to a standstill. 

The parties agreed at that time to treat the service of 
cleaning workers as being continuous for the purpose of 
Long Service Leave entitlements. Service increments 
were carried over; sick leave credits were maintained and 
annual leave arrangements were not disturbed. The new 
contractor did not make payments for leave which had 
accrued with Poon Bros and at least two workers 
received a payout of their Long Service Leave entitle- 
ments from that contractor. 

There has been a steady reduction during 1986 in the 
number of rooms being cleaned by the contractor and it 
is common ground that the magnitude of that reduction 
is just over 30 per cent. The cleaning workforce has been 
reduced by natural attrition by about 15 per cent and the 
respondent company has an urgent need to make a 
further 15 per cent reduction. This translates in terms of 
workers to about 18 hours of work per day or the amount 
of work currently performed by about four of the part- 
time workforce at Tom Price. 

The group of cleaners employed at Paraburdoo has 
taken a collective view that none of them should suffer 
loss of employment. By agreement with the contractor 
there is to be an across the board reduction in total 
weekly hours worked by all part-time employees. 

At Tom Price the cleaners adopted a less conciliatory 
approach. A 24 hour stoppage was followed by further 
industrial action. When normal work was resumed the 
workers promised more strikes if retrenchments occur 
without a redundancy package in place. The workers 
would not agree to a sharing of the burden such as the 
Paraburdoo arrangement. They took the view that 
further reductions would be sought and in the long term 
their part-time jobs would be whittled away by small 
reductions in hours to the point where the jobs were not 
worth having. 

It is against the foregoing background that the 
Commission convened a conference of the parties at 
Tom Price on Friday 13 March and having failed to bring 
the positions any closer, proceeded to hear and deter- 
mine the question of whether redundancy payments were 
justified and if so what the level of payment should be. In 
conference the applicant union reiterated its position 
that sharing the loss of hours was not acceptable; that 
four retrenchments would be accepted from volunteers 

in the group and if there were insufficient volunteers then 
first on — last off custom and practice should apply. 

Mr McGinty outlined the history of this group of 
workers and he referred at length to the negotiated 
settlement reached in November 1985. Total service had 
been accepted at that time for Long Service Leave 
purposes and he saw this as a similar situation with no 
need for a different approach to be adopted. 

He went on to sketch the history of redundancy 
payments, suggesting that the point has now been 
reached where entitlement for workers who lose their 
jobs through no fault of their own has become 
universally accepted. It was submitted also that there is 
little dissension about the right of part-time workers to 
benefit proportionally. Mr McGinty referred to the 
Australian Commission's Termination Change and 
Redundancy Case of August 1984 with the supplemen- 
tary reasons for decision published in December of that 
year when the position of part-time workers was 
clarified. He indicated that the 1984 decision is currently 
flowing into all Federal Awards. He reminded us that in 
Western Australia the Commission in Court Session had 
picked up the Federal provisions in precise detail and 
inserted them in the Metal Trades Award from March 
1986. This, in his view, sets a benchmark for redundancy 
provisions for workers generally in this state. If there was 
any lingering doubt about the position of part-time 
workers in the cleaning industry then that matter had 
been clarified by a decision in October 1986 on an appeal 
against a majority ruling by the Victorian Cleaners' 
Board. 

Having established his baseline position, Mr McGinty 
went on to argue that the standard provisions were 
suitable for cleaners in Perth but the Tom Price workers 
should be viewed in a different light. It has been demon- 
strated that their work is essential to the viable operation 
of the iron ore industry so it follows that they should 
enjoy conditions no less favourable than the employees 
of the principal company. He cited the redundancy pro- 
visions of the Hamersley Iron Award (Transcript Exhibit 
M-4) and submitted that the Commission should use 
those provisions as a guide to the proper resolution of the 
instant dispute. As precedent for his view that the 
employees of contractors should enjoy the same condi- 
tions as those of the principals, he referred to instances in 
hospitals, the Burrup area, Worsley and Cliffs Robe 
River some of which examples involved the Berkeley 
group. 

Mrs Bentley, in reply, outlined the recent history of the 
dispute and the industrial action which had occurred. 
She adduced evidence from Mr K. Langdon, marketing 
manager of the respondent company, who confirmed the 
downturn in cleaning activities and the reasons therefor. 
He indicated that extra staff had been carried since July 
1986 while attempts had continued to reduce numbers by 
the painless process of natural attrition. Losses in excess 
of $50 000 had so far been incurred and it was a matter of 
urgency for the present cutback to take place without 
further delay. He expected that more reductions would 
be needed in the near future. 

Mrs Bentley's prime submission was that there was no 
justification for redundancy payments to be ordered. 
The company had already lost money by maintaining the 
hours of the total group for longer than was prudent. 
There was no desire to retrench anyone and a solution 
such as that agreed at Paraburdoo was available for the 
Tom Price situation. Since it was the workers who were 
demanding that jobs be lost, then redundancy payments 
should not ensue. 

She referred the Commission to a decision of Martin 
C. (65 WAIG p. 1676) wherein part-time workers had 
been excluded from the rostered day off benefit inherent 
in a 38-hour week package. In Mrs Bentley's submission, 
the nature of part-time work was such that it should be 
distinguished from the conditions enjoyed by full-time 
employees. 

The question of compensation for the employer was 
raised and the Commission was urged to say so if the 
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responsibility for payment lay with Hamersley Iron, the 
principal company. It was submitted that the Hamersley 
Iron Award was an agreement as such and it was 
currently being re-negotiated. The redundancy pro- 
visions had never been applied in practice and there 
appeared to be no rationale on which to base the 
package. There was provision in the package for paying 
out of sick leave credits, a practice which had been ruled 
as inappropriate by the Full Bench in the Gandy Timbers 
case (65 WAIG p. 392). 

Mrs Bentley referred also to the Poon Bros case (63 
WAIG p. 387) wherein the nature of the industry and 
transmission of benefits had been discussed. She 
conceded that the parties to the instant dispute had 
agreed in principle to a transmission of benefits. If a 
redundancy package was considered appropriate then it 
seemed to Mrs Bentley that some distinction should be 
made between the obligation placed on the respondent 
for redundancy payments and the obligation it had 
accepted for Long Service Leave entitlements. The only 
service counted should be that with the Berkeley group. 

The Metal Trades Award decision had not as yet 
flowed through to other areas, and it is by no means 
certain, in the respondent's submission, that a cleaner in 
Perth would receive the "metal trades package". The 
criteria set out by Kelly C. (as he then was) in the Ingles 
case (59 WAIG p. 400) should be seen as the standard for 
Western Australia. Mrs Bentley gave further background 
to the examples Mr McGinty had cited of contractors' 
employees enjoying the same conditions as those of the 
principal company. 

The respondent accepts in general the first on last off 
custom with some reservations about all other things 
being equal. The Commission was informed of attempts 
being made to find similar alternative employment for 
the redundant workers and it was submitted that if 
positions were found then a redundancy payment would 
be precluded and also if a position was offered and 
rejected then no redundancy payment should be made. 
The Commission was urged to resolve the dispute 
speedily because the company was anxious to identify 
who was to go, without further losses being incurred. 

I turn now to my view of what should be done to reach 
an equitable and conscionable resolution to this dispute. 
The key to my attitude lies in the list of workers with their 
years of unbroken service as part-time cleaners of the 
accommodation units at Tom Price (Exhibit M-2). There 
are 19 names on the town list and only one of those 
workers was taken on by the present contractor. Their 
service periods, with that exception, range from 114 
years to 17 years, averaging about seven years. Nine of 
the workers have in excess of seven years' service. 

Whatever the legal niceties of their employment 
position, there is ample evidence, if only from the 
industrial upheaval of November 1985, that the 
Hamersley Iron workforce see the cleaners as a vital and 
integral adjunct to their mining operations. Any one of 
the cleaners might argue with some justification that her 
contribution to the nation's export effort is at least 
comparable to that of the plant operator whose room she 
keeps habitable. The present retrenchments are clearly 
the result of initiatives of the principal company and one 
would hope that a moral obligation to assist the 
respondent company would be recognised. 

As I indicated recently in my decision on the Kobeelya 
College redundancies, the Commission as presently 
constituted is able with confidence to seek guidance from 
the Commission in Court Session's decision on the Metal 
Trades Award (66 WAIG p. 580). That decision has in 
my view overtaken the Ingles case and can now be taken 
as a benchmark for this state. The length of service of the 
cleaners involved in this application suggests that the 
nature of this industry, or at least this small subset of it, is 
markedly different from the catering industry as seen by 
the Full Bench in the Poon Bros case {supra). From the 
time of the Ingles case up to the present a clear relation- 
ship can be seen between awards of compensation or 
severance pay and the notional value of pro rata long 

service leave. The stated rationale for awarding compen- 
sation has often been in part based on the loss of 
opportunity that the employee has to qualify for long 
service leave. 

That established link between severance pay awards 
and loss of long service entitlements leads me to conclude 
that it is fair for the respondent in this matter to accept an 
obligation for redundancy payments in the same way 
that the long service leave entitlements were transmitted. 

In general terms, the standard or level of benefit to 
apply in this case should mirror the provisions outlined in 
the Metal Trades Award (supra). There are one or two 
important differences which are specific to this dispute 
and I now list those differences which I have included in 
my decision in recognition of the respondent's having 
carried excess workers for up to six months and of the 
insistence of workers that retrenchments must occur 
rather than a negotiated sharing of available work. 

For the purposes of calculation all workers should 
benefit from their total service with the respondent 
company and the previous contractor. It is agreed by the 
parties that the records of B. Lynch and P. Haddrill 
should be adjusted to reflect that they received a payout 
of long service leave from the previous contractor. 

If, as has been suggested, four volunteers are to be 
retrenched then on this occasion those volunteers should 
benefit from the severence pay prescription as laid down 
on page 598 of Volume 66 of the WAIG but not from the 
notice period referred to on page 597. I made this 
distinction deliberately to minimise the cash liability 
which the respondent may incur through a situation 
which is completely outside its control. 

If the retrenched employees are to be selected by the 
employer then the redundancy package should be in 
accordance with the full provisions as outlined in the 
Metal Trades Award in regard to period of notice, special 
consideration for employees over 45 years of age and 
severance pay. The period of notice will be deemed to 
have commenced on 23 February 1987 since it is 
inconceivable that any one of the Tom Price group of 
cleaners was not aware of the employer's desire to reduce 
the hours by that date. 

In the hypothetical circumstance raised by Mrs Bentley 
that the employer finds suitable alternative employment 
for a worker prior to the retrenchment then, in my view, 
that worker should benefit from the severance pay 
entitlement but not the notice period whether the alter- 
native employment is availed of or not. In the event of a 
dispute regarding the suitability of the alternative 
employment or the genuineness of the offer, the 
Commission is available to adjudicate. 

The minutes of the proposed order now issue and may 
be spoken to by the parties at a mutually convenient time 
should they so wish. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR127 of 1987. 

Between Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
Claimant and Berkeley Cleaning Group Pty Ltd, 
Respondent. 

Order. 
HAVING heard Mr J. McGinty on behalf of the 
Claimant and Mrs P.E. Bentley on behalf of the Respon- 
dent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders:— 

That the employees of the respondent company 
who are retrenched are to be compensated as 
follows: 

1. If the employee has volunteered for retrench- 
ment she is to receive severance pay in accordance 
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with subclause (3) Severance Pay of Clause 33A.— 
Redundancy of the Metal Trades (General) Award 
No. 13 of 1965 as varied and published on pp. 
596-599 of Volume 66 of the Western Australian 
Industrial Gazette. 

2. If the employee is selected for retrenchment 
then in addition to the severance pay outlined in 
paragraph 1 of this order she is to receive a notice 
period or payment in lieu of notice in accordance 
with subclause (2) Notice of Termination by 
Employer of Clause 6.—Contract of Service of the 
Metal Trades (General) Award No. 13 of 1965 as 
varied and published on pp. 596-599 of Volume 66 
of the Western Australian Industrial Gazette. For 
the purposes of this order, the period of notice is 
deemed to have commenced on 23 February 1987. 

3. If the retrenched employee is offered suitable 
alternative employment, arranged by the 
respondent with another employer, the benefit of 
the notice period in paragraph 2 of this order will 
not apply. 

Dated at Perth this 16th day of March 1987. 

(Sgd.) J.A. NEGUS, 
[U.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — payment of overtime. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

State Energy Commission. 
No. CR398 of 1987. 

MISCELLANEOUS WORKERS (SEC) AWARD 
No. 3 of 1967. 

First Aid Attendant Electrical Power 

COMMISSIONER O.K. SALMON. 
19th day of August 1987. 

Claim for payment of overtime — award amendment 
given retrospective effect — balancing competitive 
claims, statute presumes against retrospectivity — 
case dismissed. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: I think Mrs White's circum- 
stances in conjunction with the union's submission show 
that there is a case for amending the award. I venture to 
say that in the general case it is because of experiences 
such as those that parties to the award become aware of 
award short-comings and take steps to overcome them by 
amending the award. The question is whether the effect 
of an amendment should be given retrospective effect. 

If that is to be justified it must be so because Mrs 
White had a valid expectation that she would receive the 
double time which she was told she would receive. On the 
other hand, the respondent has a valid expectation that it 
would not be considered acting unreasonably but pays its 
employees their full award entitlement. In other words, it 
is a case of balancing the competing claims according not 
only to equity as it applies to both parties but also 
according to the substantial merit of the competing 
cases. However, the onus lies on the applicant union to 
show a balance of substantial merit in favour of its 
member. 
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The statute contains a presumption against retro- 
spectivity and, with respect, I do not believe the union 
had made out a case of sufficient strength to overcome 
that presumption and my decision is that the claim will be 
dismissed. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — payment of overtime. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

State Energy Commission. 
No. CR398 of 1987. 

MISCELLANEOUS WORKERS (SEC) AWARD 
No. 3 of 1967. 

First Aid Attendant Electrical Power 

COMMISSIONER O.K. SALMON. 
19th day of August 1987. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mr N. Fry on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 19th day of August 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — Reference of Dispute. 

West Australian Psychiatric Nurses' Association 
(Union of Workers) 

and 
Hon Minister for Health. 

No. CR517 of 1986. 

MENTAL HEALTH NURSES CONSOLIDATED 
AWARD No. 13 of 1947. 

Nurses (Psychiatric) Nursing 

COMMISSIONER W.S. COLEMAN. 
Perth 4th day of August 1987. 

Contract of employment — hours — rosters — 
Memorandum of Agreement to implement 38-hour 
week, April 1986 — requirement for Administrative 
Nurses to work afternoon shifts as trade-off — 
claim that this provision included by error and/or 
was in breach of Principle 5 — Standard Hours — 
work requirements part of package — not in breach 
of Principles — claim dismissed. 

Reasons for Decision. 
THE COMMISSIONER: By an Order dated 30 April 
1986 the Commission consolidated and varied the Mental 
Health Nurses Consolidated Award No. 13 of 1947 with 
effect from 1 January 1986. That Order incorporated in 
the Award the provision for the 38-hour week. 

It is now the submission of the Psychiatric Nurses' 
Association that one of the trade-offs on which the 
38-hour week was implemented was incorrectly included 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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in the Agreement that was ratified by the Commission 
between the Association and the Hon Minister for 
Health. The document which records the basis on which 
there was Agreement over the 38-hour week provides:— 

8.5 Administrative Nurses 
It has been agreed that Administrative Nurses will 

work day and afternoon shifts which will provide 
better ward management and assist with the smooth 
introduction of the 4-2 roster. 

Efficiency trade-off costings inappropriate. 
[Mental Health Nurses — 38-hour week, Report of 
the Working Party to Hon Minister for Industrial 
Relations and Hon Minister for Health (Exhibit C).] 

The Association was represented on the Working 
Party and claims that it was accepted by the Depart- 
mental Representatives that to have Administrative 
Nurses at Graylands Hospital work afternoon shifts 
under the new rostering arrangements being introduced 
with the 38-hour week would involve an additional cost 
of $13 000 per annum. On recognition of this, the 
Association claims that there was an understanding that 
this initiative was to be deleted from the trade-offs for 
the 38-hour week. 

The Report of the Working Party was accepted by the 
Association and was submitted for Ministerial approval. 
The document subsequently became the basis of 
submission to the Commission as the terms of Agree- 
ment between the parties on the implementation of the 
38-hour week. The Association now argues that 
Administrative Nurses should not be held to the require- 
ment to work afternoon shifts in view of the incorrect 
inclusion of that provision in the arrangements. Further- 
more, it is submitted that if the Association was to be 
held to the terms of the Working Party document, the 
negotiated settlement which in fact adds to costs is in 
breach of Principle 5 — Standard Hours of the 
Commission's General Order on the Principles of Wage 
Fixation and that the Commission should now sever the 
trade-off involving Administrative Nurses from the 
Agreement. Both lines of argument are rejected by the 
Respondent who points to the submissions made to the 
Commission by the parties when the Agreement for the 
38-hour week was ratified in April 1986. Through the 
development of the two limbs of argument the Associa- 
tion seeks to maintain the operation of the 38-hour week 
and to have negotiations on the Respondent's require- 
ment for Administrative Nurses to work afternoon shifts 
proceed as a separate issue. These objectives would be 
realised if the facts disclose that it was the intention of 
both parties to exclude the requirement for Administra- 
tive Nurses to work afternoon shifts as a trade-off in the 
implementation of the 38-hour week. 

On the basis that documentation submitted to the 
Commission in April 1986 was incorrect and that the 
Commission as presently constituted accepts that the 
integrity of the 38-hour week Agreement could be main- 
tained with the severance of the provision for Adminis- 
trative Nurses to work afternoon shifts, the matter could 
be determined in a manner favourable to the Applicant 
Association. Clearly this is not a scenario which the 
Respondent accepts. For the Minister's part, there never 
was an intention to exclude the requirement for Adminis- 
trative Nurses to work afternoon shifts from arrange- 
ments for the 38-hour week. Faced with not only the 
Respondent's denial of any inference that there was a 
mutual agreement to delete the requirement, but also a 
rejection that the agreement to implement the 38-hour 
week breached the Principles of Wage Fixation, the 
Association saw its task as having to show that the 
requirement for Administrative Nurses to work after- 
noon shifts result in an increase in costs. On this premise 
the Association sought to establish the legitimacy of the 
position it took in refusing to accept that the new work 
requirements for Administrative Nurses was a matter 
which could have been the subject of a trade-off for the 
38-hour week and that indeed Departmental officers 
acted improperly in "sweeping costs under the carpet" in 
hastily submitting to the Minister the proposals for the 

38-hour week. While the Association seeks to excise the 
requirement for Administrative Nurses to work after- 
noon shifts from the Agreement, the implication of this 
line of argument is that the Agreement is void and that it 
should be terminated and re-negotiated. 

At the meeting of the Working Party constituted "to 
consider the manner of implementation of the 38-hour 
week for Nurses and the trade-offs necessary to minimise 
the cost of introduction" (minutes of meeting 12 
February 1985, Exhibit B) held on 13 January 1986, the 
Association advised that Administrative Nurses were 
opposed to working afternoon shifts. The minutes of 
that meeting records that Mr Rowton (Chairman) 
advised that "flexible use of human resources was 
essential" (Exhibit B). In the course of the meeting the 
Association raised the issue of cost savings of $17 000 
previously identified under the re-rostering arrange- 
ments. Mr O'Brien, a Psychiatric Nurse on secondment 
to the Operations Review and Analysis Branch of the 
Health Department was requested to re-assess the costing 
for the Working Party. The information presented in 
response to that request identified that additional costs 
totalling $13 178 per annum would be incurred under the 
implementation of this initiative (Exhibit 2). The 
Association asserts that the Chairman of the Working 
Party accepted that because the requirement for 
Administrative Nurses to work afternoon shifts was not a 
cost offset, it was dropped from considerations for the 
implementation of the 38-hour week. In the Associations 
view the matter became a separate issue and one which 
the Department pursued regardless of the negotiations 
on the variation to standard hours. It was in that context 
that the Association claims that the Manager, Industrial 
Services, Health Department, addressed Administrative 
Nurses on 20 January 1986 and subsequently informed 
the Association by letter that:— 

Regardless of the 38-hour week and 4-2 roster 
issues it is Departmental policy that Administrative 
Nurses work late shifts ... As you are aware the 
38-hour week Working Party felt it necessary to re- 
affirm this policy in the Report, however, I repeat 
that this policy stands and will be implemented 
regardless. 

(Letter dated 21 January 1986 — Exhibit 5) 

It is claimed that when on 22 January 1986, the 
Secretary of the Association signed the Working Party 
Report which was to go forward as the basis of agree- 
ment for Ministerial approval for the implementation of 
the 38-hour week, it was on the understanding that all 
reference to Administrative Nurses working afternoon 
shifts had been deleted. On 28 January, the Secretary 
discovered, what is claimed to be the mistake in the 
Working Party document. However, the schedule to 
amend the Award to incorporate the 38-hour week as 
agreed upon under the arrangements pursuant to the 
Working Party Report, was accepted by the Membership 
of the Union. On 11 February 1986 the Association 
requested the Commission to hear the application to 
amend the Award at its earliest convenience. The only 
point of disagreement was the operative date of 
implementation of the 38-hour week. The schedule by 
which the Commission varied the Award records a 
Memorandum of Agreement between the Applicant 
Association and the Respondent. The Memorandum of 
Agreement provides that as a work related efficiency, 
"Administrative Nurses will work late shifts" (66 WAIG 
889 at 893). In the course of submissions to the Commis- 
sion in April 1986 the Association tendered an extract 
from the Working Party Report to the Ministers. No 
mention was made then of any inadequacy in the 
document as a whole nor that the Memorandum of 
Agreement was incorrect by virtue of the reference to this 
trade-off. 

On 10 June 1986 the Department was advised by the 
Association of the grievance of Administrative Nurses at 
Graylands Hospital over the ". . . erosion of their con- 
ditions of work", by virtue of the requirement to work 
afternoon shifts (Exhibit F). 
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It Is difficult to accept that there ever was an intention 
on the part of the Respondent's Departmental Repre- 
sentatives on the Working Party to exclude the require- 
merit of Administrative Nurses to work afternoon shifts 
from the trade-offs for the 38-hour week. Even if on the 
most sympathetic assessment of the Association's sub- 
missions, it is accepted that in the period from 13 
January to 28 January 1986 there was a gross misunder- 
standing of the situation concerning the basis of agree- 
ment of the 38-hour week, ample opportunity presented 
from the discovery of the alleged mistake to when 
ratification was sought in the Commission in April 1986. 
More particularly the Association was party to a 
Memorandum of Agreement which specifically 
identified the requirement of Administrative Nurses to 
work afternoon shifts. These arrangements were the 
subject of confirmation by the membership of the 
Association and it came before the Commission as a 
consent Agreement. It was a package which incorporated 
a new 4-2 roster, work efficiencies and a revised 
commuted loading. The advent of the 38-hour week was 
to be accompanied by the elimination of inefficient 
rosterlng, provision for the employment of casual and 
part-time employees, a restructuring of Nursing 
Administration and additional appointments to higher 
classified positions in Nursing Administration. With 
particular reference to the rostering of Administrative 
Nurses on afternoon shift, the Respondent saw this as 
increasing the standard of patient care through more 
efficient use of those nurses whose skill, experience and 
leadership qualities are necessary for the management of 
wards, teaching of students and liaison with other 
professional staff in the hospital on patient care. The 
Respondent honoured the commitment given to the 
/• ' "0 i o increase penalty rates for Administrative 
i 1 o. ■ -'ay and afternoon shifts were performed 

> uR :• rostering arrangements. 

icpt that reference to the requirements 
■ .w-lsour week package with respect to 

Nurses and the increase in the commuted 
- 3 s c ..1' be construed as being particular to Nurses 

■ king in Psycho-geriatric Extended Care Units. The 
c' dated settlement for the reduction in standard hours 
m vnbiguous and just as the operation of the new 4-2 

.w.wr.Bg arrangement v/as seen to be an integral part of 
the arrangements, so too was the requirement for 
Administrative Nurses to work afternoon shifts. The 
Association was not duped into accepting the package, 
nor did the Respondent disguise the intent to align this 
requirement with the introduction of the Association's 
sponsored 4-2 roster. I find that the line of argument 
which seeks to portray the inclusion of the requirement 
that Administrative Nurses work afternoon shifts as an 
error to be without foundation. 

In terms of detail of evidence presented by the 
Applicant, far greater reliance was placed on the 
argument that the Agreement entered into with the 
Respondent on the 38-hour week possessed a funda- 
mental flaw in that the requirement for Administrative 
Nurses to work afternoon shifts was in breach of the 
Principles of 'Wage Fixation. Although the implication 
of this argument is that the 38-hour week Agreement is 
void, nevertheless it is the Association's position that all 
the arrangements should stand, save that Administrative 
Nurses would not be required to work afternoon shifts. 
However, it had been stated to the parties by the 
Commission in this matter No. CR517 of 1986 that the 
issues surrounding this dispute would be settled with the 
degree of finality that included not only the fate of the 
38:houi week Agreement but that if it was necessary, the 
Commission would also decide once and for all where 
Administrative Nurses stood with respect to the 
Respondent's insistence on them to work late shifts. On 
this basis the submission of the Association traversed the 
operation of the 4-2 roster, the costs associated with the 
' " , ment of Administrative Nurses on late shift vis a 

relief Registered Mental Health Nurses perform- 
•>«» duty, inefficiencies in existing rostering 

arrangements and the maintenance of standards of 
patient care under existing arrangements. 

Mr O'Brien, the officer who provided the information 
to the Working Party in January 1986 on the cost of 
having Administrative Nurses work afternoon shifts 
appeared as an expert witness for the Association. On his 
assessment, the implementation of the 4-2 roster under 
the 38-hour week with Administrative Nurses working 
only day shifts is "cost neutral". This is explained con- 
ceptually on the basis that within the total salary bill for 
Nursing Services there is merely a shift in payments from 
Administrative Nurses to Registered Mental Health 
Nurses who act in that capacity. On Mr O'Brien's 
evidence, Graylands Hospital has an establishment of 
257 Nurses and patient management requires cover on 
the basis of 63 day shifts, 43 afternoon shifts and 35 night 
shifts for each day of the year. Whatever payments are 
made under rostering arrangements which exclude 
Administrative Nurses from the performance of 
afternoon shifts generally, will not impact to any 
appreciable degree on the salary budget. Under the 
40-hour week arrangement with Administrative Nurses 
working permanent day shift, higher duties allowances 
and late charge allowances paid to Registered Mental 
Health Nurses totalled $25 502 per annum at Graylands 
Hospital. With the application of the 38-hour week, 4-2 
roster and the requirement for Administrative Nurses to 
work afternoon shifts, Mr O'Brien estimates that total 
payments to Registered Mental Health Nurses providing 
annual leave relief, day's off duty relief and the late 
charge allowance on one ward, together with the increase 
in commuted loading to Administrative Nurses will total 
$38 798 per annum, an increase cost of $13 287 per 
annum for Graylands Hospital. The same calculation 
results in an increase of $4 745 per annum for Heathcote 
Hospital (Exhibit 3). These estimates of additional costs 
provided by Mr O'Brien are derived from a comparison 
between operations based on a 40-hour roster and those 
assuming the application of a 38-hour week/4-2 roster 
for Administrative Nurses. Through Mr O'Brien the 
Association asserts that prudent management of the 
38-hour week/4-2 roster with Administrative Nurses still 
only working day shifts would result in considerable 
savings on the estimated $600 000 per annum overtime 
bill currently being met by the Department at Graylands 
Hospital. 

Mr Howard, the Assistant Director of Nursing, 
Graylands Hospital, reviewed the financial impact of re- 
rostering arrangements for the Respondent. With 
Administrative Nurses not working afternoon shifts 
under the 38-hour week/4-2 roster, 179 other members 
of staff would on average be required to work an extra 15 
days of afternoon shift in a 12 month period. Applying 
the 12.5 per cent afternoon shift penalty and using the 
3rd year Registered Mental Health Nurse's salary rate, 
Mr Howard estimates that this would cost $25 000 per 
annum. However, this payment would be discounted by 
an amount of $14 500, being the total saving that would 
be made by the Department through the reduction of 
three per cent on loadings paid to Administrative Nurses 
because of their permanent rostering on day shift. The 
amounts of money estimated to be involved in not having 
Administrative Nurses work afternoon shifts and paying 
other Nurses the shift penalty, or by having Administra- 
tive Nurses work afternoon shifts and still requiring 
Registered Mental Health Nurses to relieve on rostered 
days off and to pay the increased commuted loading to 
Administrative Nurses ranges from $9 000 per annum 
savings to $13 000 per annum costs for Graylands 
Hospital, depending on which assessment is accepted. 
The salary bill is in excess of $6 million per annum. The 
problems of staff absences through illnesses, study leave, 
workers' compensation and the staff vacancies on the 
approved nursing establishment of Graylands Hospital 
accounts for 83 per cent of overtime costs. The 
continuing restriction of Administrative Nurses working 
only day shift under the moratorium establish pending 
determination of this matter by the Commission, 
accounts for the remaining 17 per cent of overtime costs. 
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As contentious as the costings preferred by the 
Association and by the Department may be, determina- 
tion of the validity of one of the submissions is only in 
issue when the Principles of Wage Fixation which 
dictates the basis under which the variation in standard 
hours can be effected, imposes strict limitations on costs. 

When the Memorandum of Agreement for the imple- 
mentation of the 38-hour week came before the 
Commission in April 1986 the application was 
considered according to Principle 5 — Standard Hours 
— of the Principles enunciated in the Commission in 
Court Session General Order of the 13th day of October 
1983 in matter No. 461 of 1983. It reads as follows:— 

5 — Standard Hours 
(a) In dealing with agreements and unopposed 

claims for a reduction in standard hours to 38 per 
week the cost impact of the shorter week should be 
minimised. Accordingly, the Commission should 
satisfy itself that as much as possible of the required 
cost offset is achieved by changes in work practices. 

Opposed claims should be rejected, but this will 
not prevent determination by the Commission of a 
disputed claim where the Commission is satisfied 
that the claim is based on a well-recognised nexus 
with an award or awards of another Tribunal. 

(b) Claims for reduction in standard weekly hours 
below 38, even with full cost offsets, should not be 
allowed. 

(c) The Commission should not approve or 
Award improvements in pay or other conditions on 
the basis of productivity bargaining. These 
improvements should only be allowed on the basis 
of the appropriate Principles. 

(63 WA1G 2210 at 2211) 
Mr Brooksby (of Counsel) for the Applicant Associa- 

tion emphasises that under Principle 5, the Commission 
would have to be satisfied that as much as possible of the 
required cost offset for the 38-hour week was achieved by 
changes in work practices. It is argued that with respect 
to the requirement for Administrative Nurses to work 
afternoon shifts, that "it is costing the Department 
money and there is simply no indication that it makes any 
difference as far as efficiency is concerned" (Transcript 
page 22). 

Although the Principle states that opposed claims 
should be rejected and that the application for a 
variation to the Award to amend standard hours came 
before the Commission as an Agreement between the 
parties (save that the operative date was argued), the 
Applicant Association maintains that the requirement 
for Administrative Nurses to work afternoon shifts 
should not have been part of the Agreement because it 
was in breach of these guidelines. It is submitted that that 
provision of the Agreement was in breach of the 
guidelines then and continues to be in breach and 
therefore as the Commission now has the power to 
arbitrate on opposed claims for a 38-hour week it can 
determine "whether or not the 38-hour week should be 
implemented with that portion of it severed" (Transcript 
page 24). 

The Agreement that came before the Commission was 
explained in terms of a "unique package". The 
application of the 38-hour week was seen by the Depart- 
ment as being incompatible with existing rostering 
arrangements. Indeed the advent of the 38-hour week 
under the existing system would have compounded the 
problem of inefficient rosters. The variation in standard 
hours was developed along with the formulation of the 
new 4-2 roster. The Agreement, an extract of which was 
submitted to the Commission in April 1986 records that 
the arrangements were aimed at a better use of human 
resources in the provision of psychiatric services. The 
upshot of the integration of the 38-hour week, the trade- 
offs and the phasing in of the 4-2 roster was an estimated 
cost of S341 000 per annum. If it is acceptable to the 
Association to argue that the requirement for Adminis- 
trative Nurses to work afternoon shifts should be excised 

from the 38-Hour Week Agreement on the basis of costs, 
then it is open to the Respondent to seek to delete the 4-2 
rostering arrangement from the Agreement. However, I 
reject the submissions that the Agreement can now be 
separated into its various components and argued that a 
particular facet is in breach of the Principles of Wage 
Fixation. The brief of the Working Party on which the 
Association was represented was to consider the imple- 
mentation of the 38-hour week with the trade-offs 
necessary to minimise the costs of introduction. It was 
incumbered upon the Commission to reject those 
applications to vary standard hours which were not the 
subject of an Agreement and to satisfy itself that as much 
as possible of the required cost offsets were achieved by 
changes in work practices. This was done on the basis of 
submissions by the parties on terms of an Agreement 
which were incorporated into the Award. There was no 
breach of the Principles of Wage Fixation and therefore 
the arrangements must stand. 

In summary the Association has failed to show that 
there was any error by which Clause 8.5 of the Working 
Party Report was included in that document or that an 
error was carried forward in the preparation of the 
schedule by which the Award was amended to include the 
Memorandum of Agreement which specified the require- 
ments for Administrative Nurses to work late shifts. 
Furthermore, the package under which the 38-hour week 
was implemented was not in breach of the Principles of 
Wage Fixation. 

Administrative Nurses have fought a rear guard action 
to prevent the terms of the Memorandum of Agreement 
as incorporated in the Award from being implemented. 
The Respondent has addressed the individual cases of 
hardship associated with afternoon rostering. The 
arrangement for the 38-hour week should be implement- 
ed in full in terms of the settlement ratified by the 
Commission in April 1986 forthwith. 

The application is dismissed. 

Appearances: 
Mr J. Brooksby (of Counsel) on behalf of the 

Claimant. 
Mr J. Flood on behalf of the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR517 of 1986. 

Between West Australian Psychiatric Nurses' Associa- 
tion (Union of Workers), Claimant and Hon 
Minister for Health, Respondent. 

Order. 
HAVING heard Mr J. Brooksby (of Counsel) on behalf 
of the Claimant and Mr J. Flood on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

Dated at Perth this 4th day of August 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

56221-6 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Action Food Barns (WA) Pty Ltd 
and 

The Shop, Distributive and Allied Employees' 
Association of Western Australia. 

No. CR443 of 1987. 

Shop Assistant Retail 

COMMISSIONER O.K. SALMON. 
13th day of August 1987. 

Order. 
WHEREAS the matter referred pursuant to section 44 
(9) in CR443 of 1987 was partly heard; and whereas 
during the formal proceedings the parties conferred and 
agreed that the matter should not be proceeded with; and 
whereas a letter has been received by the Commission 
from the Applicant Company requesting that the matter 
not be proceeded with; now therefore I, the undersigned 
member of the Western Australian Industrial Relations 
Commission, pursuant to the powers conferred on me 
under the Industrial Relations Act 1979 do hereby 
order — 

That the application be withdrawn by leave. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — provision of stools for door greeters. 

The Shop, Distributive and Allied Employees' 
Association of Western Australia 

and 
G.J. Coles/Myer. 

No. CR429 of 1987. 

Door Greeters Retail 

COMMISSIONER O.K. SALMON. 
28th day of August 1987. 

Claim for provision of stools — for door greeters in 
department stores — occupational health and safety 
aspect — respondent claims stools were never policy 
— door greeters working part-time — stools not 
justified — claim dismissed. 

Reasons for Decision. 
THE COMMISSIONER: This is a matter referred for 
hearing and determination pursuant to section 44 (9) of 
the Industrial Relations Act 1979. The issue before me is 
in the form of a question and I am asked to declare 
whether or not it is reasonable for the respondent to 
provide stools for persons employed as "door greeters" 
in its K-Mart chain stores. 

According to the union's submissions, door greeters 
greet customers and direct them to various parts of the 
store; they also check bags and carry out other work 
performed by shop assistants. It is also the union's 
contention that door greeters have always had access to 
stools for their occasional use during their shifts. 

The union claims that these stools were taken away 
without explanation; and that the respondent is guilty of 
eroding door greeter's conditions of employment. Such 
action, says the union, is contrary to the wage fixing 
principles. But the union also says that its major concern 
is in connection with occupational health. 

Testimony was called from two witnesses to support 
the union's case; both witnesses testified to physical 
difficulties associated with the work in question. The 
union also tendered evidence in the form of a booklet 
published by the Back Pain Associated titled "You and 
Your Back" written by Doctor David Delvin. My 
attention was also drawn to the Regulations made 
pursuant to the Factories and Shops Act 1963. These 
Regulations are known as the Shop and Warehouse 
(Health, Safety and Welfare) Regulations and Clause 14 
(2) of Part 8 is said to be the relevant provision in this 
case: 

Where practicable the occupier shall cause seating 
to be provided for the use of employees whose duties 
are such as to permit them to sit from time to time 
without detriment to their work. 

Finally, with respect to the union's case, I am left in no 
doubt that the union is of the opinion that a practice of 
supplying stools for door greeters has operated in all 13 
K-Mart stores throughout the State. Furthermore, it is 
this belief that accounts for a large part of the substantial 
merit of the union's claim. However, it is important to 
note that the universal nature of the practice as claimed 
was not an issue on which the union called evidence. 

The respondent company objects to the union's 
claims. It places the emphasis on the door greeter's 
overall purpose rather than the various aspects of the 
work undertaken in pursuit of it. That purpose is the 
prevention of shoplifting, apparently a phenomenon of 
real and growing concern to the respondent. Therefore, 
in the respondent's submission, the position requires not 
only that door greeters take up a position at the door 
where they are able to oversee customers moving through 
the exit area, challenging them when necessary, but they 
must also move around in this area as their purpose may 
dictate. 

Secondly, the respondent contends that there is no 
basis for the union's assertion regarding a general 
practice of supplying stools for door greeter's use. The 
respondent's regional controller of personnel testified 
that the provision of stools was never a part of policy and 
that stools had been supplied in only five stores. This 
witness explained that in 1985 the respondent became 
very active in occupational health and safety as part of 
the management programme. Rehabilitation and job 
design was given considerable attention and in this 
context the door greeters position was viewed as one to 
cater for employees who had suffered injuries or who 
had developed physical disabilities, such as varicose 
veins. The witness went on to say that the arrangement 
proved unsuccessful because it created a conflict between 
the needs of the employee being rehabilitated and the 
needs of the job. By taking a different approach to the 
needs of rehabilitating employees the stools were no 
longer required and they were withdrawn. 

The General Manager of the Mandurah Super K-Mart 
testified that he had 31 years of experience in the retail 
industry; he had been manager of stores at Belmont, 
Warwick, Midland and Morley. He did not see the pro- 
vision of stools as being necessary and he said that in the 
stores he had managed door greeters had never been 
supplied with stools nor had they requested that they be 
supplied with them. 

Both of these witnesses testified that it was impractical 
and improper for door greeters to be seated at any time 
while they performed their work. 

In answer to the testimony of the witnesses called for 
the union, where it dealt with the physical disabilities and 
health risks of the position, the controller of personnel 
testified that these problems were overcome by the use of 
part-time employees. According to this testimony the 
longest time an employee would have to continually 
stand would be less than two hours, taking into 
consideration a morning or afternoon tea break. 

The first point I make about the union's case is that it 
fails to prove the assertion that a condition of employ- 
ment of universal application in the respondent's stores 
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has been withdrawn. The result of this failure is that a 
practice cannot be relied upon to establish a case of 
substantial merit, nor are the wage fixing principles an 
issue. With respect to issues of occupational health I do 
not disregard the testimony called by the union but this 
testimony does not outweight that of the respondent. 
Indeed no serious challenge is raised against the 
respondent's point about the part-time labour effect on 
this subject. 

The second point I make about the union's case is that 
notwithstanding all of the testimony before me, the 
requirements of Shop and Warehouse (Health, Safety 
and Welfare) Regulations appear to me to cover the 
situation that the union seeks to overcome through 
having me make a declaration. Indeed having heard a 
description of the way check-out operators take the 
weight from their legs during their shifts I would have to 
say that door greeters employed full-time would be no 
less entitled to seek similar relief. Therefore I would find 
it impossible to exclude full-time door greeters from the 
operation of Regulation 14 (2). In other words, I think it 
most likely that this classification of employee would 
qualify as one "whose duties are such as to permit them 
to sit from time to time". 

It seems to me also to follow from this construction of 
Regulation 14 (2) that if full-time door greeters are 
employed the respondent must supply stools. I say must 
do so because the testimony appears to be that there is no 
practical reason why stools should not be supplied. 
Furthermore, whether it is detrimental to a door greeter's 
work that from time to time a stool is sat upon is a 
question of fact deciding according to the circumstances 
of a particular moment; it is not a reason going to the 
practicality of supplying a stool. The provision is to be 
construed to require that a stool should be supplied but it 
is not to be sat upon by a door greeter unless the circum- 
stances of the work permit it. 

In the light of the foregoing my decision is that the 
claim be dismissed. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — provision of stools for door greeters. 

The Shop, Distributive and Allied Employees' 
Association of Western Australia 

and 
G.J. Coles/Myer. 

No. CR429 of 1987. 

Door Greeters Retail 

COMMISSIONER O.K. SALMON. 
28th day of August 1987. 

Order. 
HAVING heard Miss M. Clarke and with her Mr J. 
Bullock on behalf of the applicant and Mr D.M. Jones 
on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the application be dismissed. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

UNIONS — 
Application for 

alteration of rules — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 62. 

In the matter of an application by the Western Australian 
Railway Officers Union for alteration of registered 
rules. 

No. 488 of 1987. 

ACTING DEPUTY REGISTRAR R.C. LOVEGROVE. 
28th day of July 1987. 

Decision. 
HAVING read the application, there being no person 
desiring to be heard in opposition thereto, after 
consulting with the President, and upon being satisfied 
that the requirements made thereunder have been 
complied with, I have this day registered an alteration to 
rules 2, 6 and 8 to 39 inclusive, of the registered rules of 
the applicant union in the terms of the application as 
filed on 7 May 1987. 

R.C. LOVEGROVE, 
Acting Deputy Registrar. 

CORRECTIONS — 

CHILD CARE (SUBSIDISED CENTRES) 
AWARD No. A26 of 1985. 

WHEREAS an error occurred in the Western Australian 
Industrial Gazette on 26 August 1987 page 1349, in that 
the Reasons for Decision were dated the 7th day of 
January 1986, when they should have been correctly 
dated the 7th day of January 1987. 

Dated at Perth this 8th day of September 1987. 

T. POPE, 
Deputy Registrar. 

PROCEDURAL DIRECTIONS 
AND ORDERS — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 27. 

Grigorios Mavromatidis 
and 

TNT Security Pty Ltd. 
No. 489 of 1987. 

NO AWARD. 
Security Officer Security Services 

COMMISSIONER G.L. FIELDING. 
Perth 7th day of August 1987. 
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Order. 
HAVING heard Mr C.T. Gollow (of Counsel) on behalf 
of the Applicant and Mr S.G. Scott (of Counsel) on 
behalf of the Respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979, and by consent, orders — 

That the application be and is hereby withdrawn 
by leave. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

me in Chambers, I the undersigned Commissioner 
pursuant to the powers conferred on me under the 
Industrial Relations Act 1979, do hereby order — 

That the Respondent produce the Time and 
Wages Records and Petty Cash Receipts pertaining 
to any contract of employment between it and the 
Applicant for the period 3 February 1987 to 7 May 
1987 inclusive at the hearing of matter No. 767 of 
1987 on 27 August 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 27 — Production of documents. 

Paul John Springett 
and 

Royal Perth Hospital. 
No. 834 of 1987. 

Orderly Health and Welfare Services 

COMMISSIONER G.L. FIELDING. 
25th day of August 1987. 

Order. 
HAVING heard Mr P.J. Springett in person and there 
being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
orders — 

That the application be dismissed for want of 
prosecution. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 27 — application for production of documents. 

Connie Ernst 
and 

RDG International Pty Ltd. 
No. 986 of 1987. 

Secretary Hospitality 

COMMISSIONER S.A. KENNEDY. 
19th day of August 1987. 

Order. 
WHEREAS an application was made by Connie Ernst in 
accordance with the Industrial Relations Act 1979; and 
whereas, the applicant's submission was exparte before 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1097 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Applica- 
tion No. 1096 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the Master 
Builders' Association of Western Australia (Union of 
Employers), Perth in accordance with the Industrial 
Relations Act 1979; and whereas the application was 
heard ex parte before me in Chambers, I, the under- 
signed Senior Commissioner pursuant to the powers con- 
ferred on me under the Industrial Relations Act 1979, do 
hereby order and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 1096 of 1987, its accompanying 
statement and this Order on the Construction, 
Mining and Energy Workers' Union of Australia, 
Western Australian Branch and the Australian 
Builders' Labourers' Federated Union of Workers, 
Western Australian Branch. 

(2) That an answer to the claim in matter No. 
1096 of 1987, lodged with the Commission on 27 
August 1987 shall be lodged with the Commission 
and a copy thereof served on the applicant within 48 
hours from the time upon which the documents 
mentioned in (1) above are served on the 
Construction, Mining and Energy Workers' Union 
of Australia, Western Australian Branch and the 
Australian Builders' Labourers' Federated Union of 
Workers, Western Australian Branch. 

Dated at Perth this 28th day of August 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1136 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Applica- 
tion No. 1135 of 1987 is to be filed in the 
Commission. 
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Order. 
WHEREAS an application was made by George Weston 
Foods Pty Ltd trading as Tip Top Bakeries in accordance 
with the Industrial Relations Act 1979; and whereas the 
application was heard ex parte before me I, the under- 
signed Commissioner pursuant to the powers conferred 
upon me under the Industrial Relations Act 1979, do 
hereby order and direct — 

1. That the applicant shall forthwith serve a copy 
of Application No. 1136 of 1987, its accompanying 
statement and this order on the West Austrian 
Bakers, Pastrycooks and Confectioners Union of 
Workers, respondents, with respect to the claim in 
matter No. 1135 of 1987. 

2. That an answer to the claim in matter No. 1135 
of 1987 filed with the Commission on the 7th day of 
September 1987, shall be lodged with the Commis- 
sion and a copy thereof served on the applicant by 
4.00 p.m. Friday the 11th day of September 1987. 

Dated at Perth this 9th day of September 1987. 

(Sgd.) O.K. SALMON, 
[L.S.l Commissioner. 

Cancellation of awards/ 

under section 47 — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

File No. 686/77. 

TAKE NOTICE that the Commission acting pursuant to 
section 47 of the Industrial Relations Act 1979 intends, 
by Order, to cancel the "Industrial Relations (Mt 
Newman Mining Co Pty Limited and Association of 
Draughting, Supervisory and Technical Employees) 
Agreement 1986", on the grounds that there is no 
employee to whom the Agreement applies. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the publication of this notice, 
object to the Commission making such Order. 

Dated at Perth this 9th day of September 1987. 

K. SCAPIN, 
Registrar. 

PUBLIC SERVICE — Redassification appeals — 

Appeal 
No. Name Item No. Decision 

Effective 
Date* 

PSA 142/87 Amy Victoria MILLER 020503 Dismissed 
PSA 145/87 Bruce Rothweli WHITEMAN 0145490 Dismissed for want of 

jurisdiction 
PSA 176/87 Howard Ernest ISAACS 020515 Dismissed 
PSA 177/87 Gary James WALLACE 0020590 Withdrawn by leave 
PSA 203/87 Douglas John BEATTIE 0001004 Conceded Level 2 Clerk 1/11/85 
PSA 204/87 Rober McCrae BULLOCK 0001053 Conceded Level 2 Clerk 1/11/85 
PSA 205/87 Vernon Clayton MCLEOD-THORPE 0001016 Conceded Level 2 Cashier 1/11/85 
PSA 247/87 Jeffery Borislav YOVICH 0000176 Dismissed 
PSA 248/87 Trevor Gregory SMITH 0000577 Dismissed 
PSA 255/87 Robert Douglas CURTIS 0000383 Dismissed 
PSA 256/87 Raymond Henry WILSON 0000085 Dismissed 
PSA 258/87 Michael John WAITE 0100717 Conceded Level 4 1/11/85 
PSA 260/87 John Charles RICHARDS 0008199 Withdrawn 
PSA 261/87 Jim GIOVINAZZO 0002161 Conceded Level 2 

Technical Officer 
1/11/85 

PSA 291/87 David Raymond SEAL 0218819 Reclassified Level 7 1/11/85 
PSA 294/87 Garry Kay PALMER 0180373 Dismissed 
PSA 314/87 Kimberley Leonard BOULTON 0000887 Withdrawn by leave 
PSA 315/87 Walter Henry KRENTZIN 0179474 Conceded Level 4. 

Senior Internal Auditor 
1/11/85 

PSA 368/87 Robert Ernst HETHERINGTON 0003268 Withdrawn 
PSA 394/87 Llewellyn William HARRIES 0013225 Dismissed 
PSA 395/87 Paul Leslie JOST 013365 Dismissed 
PSA 396/87 Stanley Trevor LEESE 0013377 Dismissed 
PSA 397/87 Julian C.J. MUNROWD-HARRIS 0013389 Dismissed 
PSA 398/87 Barry Richard ROWE 0013353 Dismissed 
PSA 410/87 Ronald John GRIMLEY 0070749 Conceded Level 2 Clerk 1/11/85 
PSA 414/87 Garry HUBBARD 0013274 Dismissed 
PSA 416/87 Raymond John LANE 020229 Withdrawn by leave 
PSA 417/87 Gary Phillip BUCHHOLZ 0185747 Withdrawn by leave 
PSA 418/87 Brian Keith COLLISS 020485 Withdrawn by leave 
PSA 419/87 Gary James WALLACE 0179723 Withdrawn by leave 
PSA 420/87 Geoffrey Charles COUPER 0020370 Withdrawn by leave 
PSA 421/87 Gerald Michael MILFORD 0020175 Withdrawn by leave 
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PSA 422/87 Bruno DALLO 
PSA 431/87 Jeremy Godfrey Thomas TREW1N 
PSA 457/87 lan Douglas GOLDSMITH 
PSA 459/87 Raymond TURNBULL 
PSA 470/87 Rodney Robert HOUSE 
PSA 471 /87 Raymond Jeffrey CRANF1ELD 

PSA 530/87 Brian Nigel FONCECA 

PSA 589/87 Robert Curtis BURKING 
PSA 596/87 Darryl John LIMBRICK 
PSA 602/87 Charles Anthony NASH 
PSA 616/87 Chris Anthony Z1ATAS 
PSA 641/87 Roger MADD1SON 
PSA 658/87 Patrick Joseph K1RWAN 
PSA 728/87 Peter Ian TIPPING 
PSA 748/87 James Ian MADDAMS 
PSA 781/87 Carolyn Faye HINE 
PSA 786/87 Colin Swales EDWARDS 
PSA 824/87 Neville Ernest SMITH 

PSA 859/87 Gary Robert BAKER 
PSA 877/87 Raymond Reece PITT 
PSA 880/87 Louis Gilbert WEBB 
PSA 888/87 Christopher BURTON 
PSA 901/87 Alan MELDRUM 
PSA 916/87 Kim Robert FARE 
PSA 917/87 Michelle Evelyn AHEARN 
PSA 948/87 John Mostyn DAVIES 
PSA 985/87 Gordon Bruce GREGORY 
PSA 1047/87 Henry L. MARCONI 
PSA 1049/87 Mark Raymond L1EDEL 

PSA 1077/87 Diane Peta CLARKE 
PSA 1078/87 Mark Heinz ROSSBACH 
PSA 1087/87 Gerald Mark CLIFF 
PSA 1110/87 Ross IRONSIDE 

PSA 1120/87 Brian Albert WREN 
PSA 1122/87 Kim Leslie BURKE 
PSA 1124/87 Errol Carl SPORER 
PSA 1150/87 Leslie Graham BUTCHER 
PSA 1170/87 Norma Margaret SLOAN 

PSA 1214/87 Donna-Marie THOMAS 

PSA 1257/87 Gregory William HENDERSON 

PSA 1316/87 Donnelle Anne LEW1NGTON 

PSA 1536/87 John William MILL1GAN 

PSA 1563/87 Michelle DUFALL 
PSA 1575/87 Stephen Chester CURTAIN 

PSA 1631/87 Phyllis Constance FRY 
PSA 1638/87 Phillip John CHAPMAN 

PSA 1652/87 James Francis O'DONNELL 
PSA 1655/87 Robert John BREALEY 
PSA 1676/87 Mark Jason TOOGOOD 

PSA 1678/87 Michael Joseph TUNNEY 
PSA 1681/87 Kalhryn Mary LEE 
PSA 1712/87 Garry HUBBARD 
PSA 1732/87 Steven SPARKMAN 

Item No. 

0020369 
0181262 
0187641 
013146 
P076120 
0001855 

0101060 

0006427 
0012622 
0003294 
0000371 
0147370 
0000127 
0007396 
0004418 
0001594 
0000292 
0013109 

0013353 
0000607 
0181249 
076429 
0010911 
0020394 
0020217 
0006828 
0009350 
0000462 
0211746 

0076181 
0076168 
0076144 
0153539 

0003396 
0003645 
0076107 
0009325 
0152110 

0090505 

0062364 

0090487 

0010777 

0032475 
0013158 

0000711 
0000322 

0013961 
0013134 
0166078 

255968 
0001429 
0014023 
0016240 

Decision 

Withdrawn by leave 
Withdrawn by leave 
Dismissed 
Dismissed 
Conceded Level 3 
Conceded Level 4 
Senior Technical Officer 
Dismissed for want of 
jurisdiction 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn by leave 
Conceded Level 7 Director 
Withdrawn by leave 
Conceded Level 2 
Conceded Level 3 
Conceded Level 3 
Dismissed 
Conceded Class 1 
Deputy Auditor General 
Dismissed 
Dismissed 
Conceded Level 3 
Conceded Level 3 
Withdrawn 
Withdrawn by leave 
Withdrawn by leave 
Withdrawn 
Withdrawn 
Withdrawn by leave 
Dismissed for want of 
jurisdiction 
Conceded Level 3 
Conceded Level 3 
Conceded Level 3 
Conceded Level 5 
Supervising Assessor 
Withdrawn 
Withdrawn 
Conceded Level 3 
Withdrawn 
Dismissed for want of 
jurisdiction 
Dismissed for want of 
jurisdiction 
Dismissed for want of 
jurisdiction 
Dismissed for want of 
jurisdiction 
Dismissed for want of 
jurisdiction 
Withdrawn by leave 
Retitled Administrative 
Officer 
Withdrawn by leave 
Conceded Level 3 
title to be negotiated 
Dismissed 
Withdrawn 
Dismissed for want of 
jurisdiction 
Withdrawn by leave 
Withdrawn 
Dismissed 
Withdrawn by leave 

Effective 
Date* 
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Appeal 
No. Name 

PSA 1738/87 John Angus LANGE 

PSA 1789/87 Norman Richard FLETCHER 
PSA 1790/87 Ronald William KEW 

PSA 1798/87 Felicity Alexandra MARTIN 

PSA 1823/87 Grayden Lindsay DALE 
PSA 1828/87 Sydney Frederick NAYLER 

PSA 1858/87 Kerry Phillip BRENNAN 
PSA 1859/87 Colin James WOOLLAMS 
PSA 1860/87 Kenneth Frederick WELSHMAN 
PSA 1861/87 Bryce lan HENLEY 
PSA 1862/87 Graeme Mathew CARD 
PSA 1863/87 Malcolm Lawrence HEAP 
PSA 1864/87 Richard Stanley THRENOWORTH 
PSA 1865/87 Howard William MARSHALL 
PSA 1866/87 Douglas William BERRY 
PSA 1867/87 Allan Rodney ATTWELL 
PSA 1868/87 Malcolm GREEN 
PSA 1869/87 Maurice G. SWANSON 

PSA 1906/87 Civil Service Association 
PSA 1929/87 Secretary 
PSA 1952/87 Secretary 
PSA 1983/87 Secretary 
PSA 1984/87 Secretary 
PSA 1985/87 Secretary 
PSA 1987/87 Secretary 
PSA 1993/87 Secretary 
PSA 2040/87 Terrence Lyndon PATRON1 

Item No. 

0000530 

0019896 
0013468 

0148155 

0014011 
0000164 

0020680 
0020692 
0020709 
0020710 
0020722 
0020734 
0020746 
0020758 
0020760 
0020771 
0020795 
0231836 

0062364 
0006713 
0001004 
0202253 
0210031 
0207664 
0204249 
0013237 
069243 

Decision 

Retitled Administrative 
Officer 
Withdrawn by leave 
Conceded Level 6 
Senior Supervising Auditor 
Dismissed for want of 
jurisdiction 
Dismissed 
Conceded Level 4 
Executive Assistant 
Reclassified Level 3 
Reclassified Level 3 
Reclassified Level 3 
Reclassified Level 3 
Reclassified Level 3 
Reclassified Level 3 
Reclassified Level 3 
Reclassified Level 3 
Reclassified Level 3 
Reclassified Level 3 
Reclassified Level 3 
Dismissed for want of 
jurisdiction 
Withdrawn 
Withdrawn 
Withdrawn by leave 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn by leave 
Dismissed for want of 
jurisdiction 

With effect from the beginning of the first pay period commencing on or after the Effective Date. 

SCHOOL TEACHERS TRIBUNAL — 

Matters dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 78 — Interpretation. 

The Honourable Minister for Education 
and 

The State School Teachers' Union of Western Australia 
(Incorporated). 
No. T2 of 1987. 

GOVERNMENT SCHOOL TEACHERS' 
(EDUCATION DEPARTMENT) LOCALITY 

ALLOWANCES AWARD 1984. 

BEFORE THE COMMISSION CONSTITUTED BY 
THE GOVERNMENT SCHOOL TEACHERS 

TRIBUNAL. 
Mr Commissioner G.J. Martin (Chairman), 

Ms J.S. Hutchinson (Member), 
and Mr B.J. Courtney (Member). 

4th day of August 1987. 

Interpretation — Wages — Locality Allowance — Part- 
* Time/Full-Time — Method of Payment. 

Reasons for Decision. 
THE CHAIRMAN: By this application the applicant 
seeks a declaration of the true interpretation of certain 
provisions of the "Government School Teachers 
(Education Department) Locality Allowances" Award 
1984 (66 WAIG p. 1850) with particular reference to 
Clause 5.—Locality Allowances, of that Award. 

The award (and the reasons for decision therefor) was 
issued by the Government School Teachers Tribunal 
constituted pursuant to the Government School 
Teachers' Arbitration and Appeal Act 1979 on 25 
October 1984 (WAGG 2 November 1984 p. 3562 et seq). 

The provisions of the award so far as they are relevant 
to these proceedings are as follows: 

3.—Scope. 
This award shall apply to all Government School 

Teachers employed under the provisions of the 
Industrial Relations Act who are employed in 
localities within the State of Western Australia 
covered by the provisions hereof. 

4.—Definitions. 
"Teachers" means teacher as defined in the 

Government School Teachers Arbitration and 
Appeal Act 1979. 
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5.—Locality Allowances. 
All teachers employed in localities covered by this 

award shall be paid the locality allowance at half the 
rate contained within the schedule hereto excepting 

(66 WAIG p. 1850) 
In simple terms the purpose of the award is to provide 

allowances for the conditions experienced by teachers 
living and working in country and remote areas. 

The present application comes to the Tribunal as the 
result of a complaint (No. 164 of 187) taken by the 
respondent against the applicant before an Industrial 
Magistrate pursuant to section 83 of the Industrial 
Relations Act 1979 and in which it is alleged that the 
applicant has failed to pay a teacher employed at Mt 
Magnet on a part-time basis the amount of locality 
allowance prescribed in the schedule to the award. 

It is common ground for the purposes of the pro- 
ceedings before us that the teacher was paid a proportion 
of the locality allowance so prescribed according to the 
ratio which the hours she works bears to the hours 
worked by a full-time teacher and not the full amount of 
the locality allowance prescribed by the award. [Subject 
to the qualifications, if applicable, contained in 
subclauses (1) and (2) of Clause 5.—Locality Allowances 
of the award.] 

We were advised by the applicant under letter dated 
the 9th day of June 1987 that the hearing of that 
complaint was adjourned by the Industrial Magistrate 
from the 4th day of June 1987 to the 2nd day of J[uly 1987 
"pending the outcome of the application for 
interpretation". 

That application was filed in the offices of the 
Registrar of the Commission on the 3rd day of June 
1987. 

We heard the parties on the 23rd day of June 1987 and 
reserved our decision. 

The applicant asks the question 
Does the Government School Teachers' 

(Education Department) Locality Allowances 
Award 1984 apply to part-time teachers? 

and seeks a declaration that it does not. 
Alternatively, if the Tribunal finds that the award does 

apply to part-time teachers, it seeks an Order varying the 
award to "remedy the defect and give full effect to the 
provisions agreed between the parties at the hearing of 
the 1981 award". (Schedule accompanying the 
application.) 

In short, it is the applicant's position that as the result 
of agreement between the parties in 1981 and by custom 
and practice at least since that date 

A teacher regularly employed on less than a full- 
time basis in a locality allowance area who is entitled 
to an allowance in accordance with the provisions of 
the Locality Allowances award shall be paid that 
portion of the appropriate allowance which his or 
her part-time fraction bears to a full-time 
appointment. 

The respondent contends that the provisions of the 
award apply to "all teachers" and in the absence of any 
provision in the award to the contrary, no distinction is 
to be made in the amount of the allowance according to 
whether a teacher is employed on a full-time or part-time 
basis. 

It opposes the application to vary the award, for the 
purpose of remedying any defect therein or giving fuller 
effect thereto. 

The applicant argues that by reference to the meanings 
given to the word "ambiguous" in the Concise Oxford 
Dictionary, that is to say "Obscure, of double meaning, 
of doubtful classification or of uncertain issue" the 
provisions of the Award pose an ambiguity in that as it 
makes no reference to part-time teachers, the application 
of the award to such teachers is not clear. 

In such a case, it submits it is open to the Tribunal "to 
have recourse to the history of the provision and the 
intention of its framers" as referred to in matter No. 192 
of 1983 of the 31st day of May 1983 (63 WAIG p. 1159 at 
p. 1160). 

In support of that approach and the rules of inter- 
pretation generally the applicant also referred us to 
earlier passages in that matter and to the reasons for 
decision reported at 65 WAIG p. 2118 at p. 2120 and 66 
WAIG p. 1704 at p. 1705 with particular emphasis upon 
those parts of the Interpretation Act 1984 referred to 
therein, namely sections 18 and 19 and the comments of 
the Commission that the approach to interpretation of 
awards such as expressed in the matters of North West 
Beef Industries Ltd and another and the Australasian 
Meat Industry Employees Union, Industrial Union of 
Workers, Perth (64 WAIG p. 2124) and the Honourable 
Minister for Health and the Hospital Salaried Officers 
Association of Western Australia, Union of Workers (63 
WAIG p. 1132) "has to be reviewed in the light of the 
Interpretation Act 1984". 

Calling in aid the provisions of sections 18 and 19 of 
that Act, and the award before us being a "written law" 
as defined in that Act the applicant submitted that it was 
open to us to have recourse to the history of the award 
provisions to ascertain the intent of the parties thereto 
and to have regard for the custom and practice of their 
application. 

I observe at this point that I seriously doubt that an 
award of the Commission or any other form of Industrial 
Relations tribunal is "a written law" or "subsidiary 
legislation" as defined in section 5 of the Interpretation 
Act 1984, and I do not take it into my consideration in 
this matter. 

By exhibits and evidence the applicant established that 

* At least since 1960, to date district allowances 
(locality allowances) have been paid by the 
respondent to part-time teachers on a pro rata basis. 

* Until 1981 district allowances for teachers arose 
from determinations by the Honourable Minister 
for Education pursuant to section 28 of the 
Education Act 1928. 

* In 1981 the respondent availed itself of the rights 
created under the Government School Teachers 
Arbitration and Appeal Act 1979 (proclaimed on 
the 1st day of February 1980) and sought an award 
to provide for locality allowances for teachers. 
(The background to that proceeding is recorded in 
the reasons for decision of the then existing tribunal 
at pp. 3014 and 3015 of the Western Australian 
Government Gazette of 30 July 1982 and being part 
of the applicant's Exhibits 1, 2 and 3 in these 
proceedings.) 

* During the course of the 1981 proceedings, the 
applicant submitted a proposed Clause 5.— 
Allowances to be incorporated in the new award and 
subclause (j) of that clause read 

(j) A teacher regularly employed on less than 
a full-time basis in a district allowance area who 
is entitled to an allowance in accordance with 
the provisions of this clause shall be paid that 
portion of the appropriate allowance which his 
part-time fraction bears to a full-time 
appointment. 

(Exhibit 2 folio 3) 
Explaining that proposed subclause to the Tribunal 
in 1981 the respondent said 

It can be seen that in addition to the pro- 
visions sought by the Union our draft deals 
with the entitlement to an allowance for part- 
time teachers. This is not presently in the 
current provisions but is being applied adminis- 
tratively where appropriate. It is usual to make 
reference to pro rata entitlements where regular 
part-time work is involved and this paragraph 
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will make it clear to users of the provisions that 
there can be an entitlement for part-time 
employees. 

(Exhibit 3 folio 7) 
* The respondent organisation agreed to that 

approach when it said 
In relation to Clause 5, District Allowances 

the Union agrees with the addition of clause (j) 
of the Minister's proposed clause . . . 

(Exhibit 3 folio 2) 
* The Award — "The Government School Teachers' 

(Education Department) Locality Allowances" 
Award 1981, made no reference to that agreed 
provision nor did the Tribunal's reasons for decision 
(Western Australian Government Gazette of 30 July 
1982 pp. 3014 to 3025 both inclusive). 

* In 1984 upon the application by the respondent for 
the issuance of a new award the Tribunal deter- 
mined the instant award. 
The question of the manner in which part-time 
teachers should or should not be accorded the 
provisions of the award was not addressed by the 
parties or the Tribunal (Western Australian 
Government Gazette of the 2nd day of November 
1984 pp. 3562-3565 both inclusive). That is the 
applicant did not raise that matter in those pro- 
ceedings nor did the respondent. 

* There has always been a clear acknowledgement by 
both sides that the philosophy of pro rata entitle- 
ments would apply to part-time teachers in every 
area of entitlement. 

Accordingly, the applicant submits that the Tribunal 
should find that the interpretation established and well 
settled between the parties should be confirmed. 

It is the respondent's case that the award provides in 
Clause 5.—Locality Allowances that "all teachers 
employed in localities covered by this award shall be paid 
the locality allowances..." and it does not refer in any 
way to part-time teachers. Thus part-time teachers are to 
receive the same allowances as full-time teachers where 
there is no part-time allowance specified. 

In support of that view, the respondent referred us to 
the matter of McGee and the Fremantle Lumper's Union 
— before the Supreme Court of Western Australia — 39 
WAIR p. 111 and wherein at page 112 it was said that a 
cleaner who worked for 12 hours per week was entitled to 
be paid a full weeks' wages as the award by which he was 
bound made no provision for part-time employees, and 
to a decision of an Industrial Magistrate of the 25th day 
of October 1984 in matter No. 687 of 1984, in which the 
case referred to above was relied upon in support of the 
decision that "where there is no provision for part-time 
workers in an award then an employee is entitled to be 
paid the full weekly rate despite the number of hours 
worked" (64 WAIG p. 2008 at p. 2009). 

The wording of the instant award in the respondent's 
submission is clear and totally unambiguous and thus to 
resort to extrinsic aids is unnecessary and excluded by the 
rules of interpretation as contained in the reasons for 
decision of the Industrial Appeal Court in the Norwest 
Beef Industries Limited matter — (64 WAIG p. 2124) 
and referred to earlier in these reasons for decision. 

The respondent distinguished the reasons for decision 
in matter No. 192 of 1983 (63 WAIG p. 1159 at p. 1160) 
by pointing out that in that matter the award provisions 
under scrutiny had been drafted by the parties whereas in 
the instant case, the award provisions had been framed 
by the Teachers Tribunal and it could not be said to be a 
case of poor drafting by the parties. 

Whilst, the respondent submitted, the parties in 1981 
posed particular wording upon the manner in which the 
award was to be applied to part-time teachers (Exhibit 2) 
the Tribunal of the day did not include it in its award for 
reasons which are not discernible. 

The Tribunal could have done so if it had wished to 
and in fact had, in other awards identified by the 
respondent, provided specific conditions for part-time 

teachers compared with full-time teachers — thus it was 
not the respondent contended a matter which they had 
not previously been required to consider. 

That aside, the respondent submitted, the instant 
award was issued in 1984 and the terms of that award by 
reference to the reasons for decision of the Tribunal of 
the 25th day of October 1984 were substantially as agreed 
between the parties and that agreement included the 
insertion of the word "all" before the word "teacher" in 
the opening words in subclause (1) of Clause 5.— 
Locality Allowances in the instant award, so repeating 
the phrase which appeared in Clause 3.—Scope of the 
1981 award and the 1984 award, making it even more 
explicit that the award applies to "all teachers". 

As to the applicant's submissions upon sections 18 and 
19 of the Interpretation Act 1984 and as referred to in 
matter No. 448 of 1986 (66 WAIG p. 1704) the 
respondent submitted that the interpretation argued for 
by the applicant would be completely contradictory to 
the purpose of object of this award — that is to pay 
locality allowances to all teachers — so that Act cannot 
be invoked by the applicant in support of its use of 
extrinsic aids in the interpretation of the award. 

Additionally, the respondent argued that the results of 
the application of the award were not "manifestly 
absurd" or "unreasonable" as it was a judicially 
accepted result vis a vis its authorities referred to earlier 
in these reasons for decision, and the limitations on the 
use of extrinsic material referred to in the matter of the 
Federal Commissioner of Taxation and Walsh (83 
Australian Tax Cases p. 4415 at p. 4434). 

Further the respondent distinguished matter No. 448 
of 1986 from this matter in that the Commission in the 
former matter found that there was an ambiguity in the 
award provisions whereas such was not the case in this 
matter. 

In opposing the applicant's claim that the Tribunal in 
these proceedings remedy a defect in the award the 
applicant argued that there was no defect or gap in the 
award and even if it was held that there was, remedy lies 
in an application to vary the award and "not in a 
usurpation of the legislative function under the thin guise 
of interpretation" and supplied legal authorities to 
support that proposition. 

The respondent said that in fact the applicant had filed 
such an application within the Commission — T1 of 
1987. (The Commission's records show that that 
application was so filed in the Commission on the 15th 
day of April 1987 and answered by the respondent on the 
6th day of May 1987 within the Commission.) 

In reply, the applicant contended that the absence 
from the 1981 Award of the parties agreed provisions 
should be construed as a decision by the Tribunal that the 
award was not intended to provide for or extend to part- 
time teachers. 

As to the decision of the Supreme Court and the 
Industrial Magistrate referred to by the respondent, the 
applicant took the view that as they were matters for the 
enforcement of awards they were to be viewed differently 
from matters of interpretation of awards. 

In summary, the applicant contended that the question 
of how broadly or how narrowly the provisions of the 
award are to be read does establish an ambiguity 
permitting the Tribunal to have regard to the intentions 
of the parties and custom and practice extending over a 
considerable period of time (see 63 WAIG p. 1159 at p. 
1160). 

The matter of disagreement between the parties which 
has been laid out before the Tribunal in these proceed- 
ings is a classic example of an industrial relations 
problem which surfaces from time to time before 
industrial tribunals — an attempt by one party to 
overturn an accepted and long standing practice against 
the wishes of the other party by recourse to the strict 
letter of the law. 

The last such matter in which I was involved was 
matters Nod. 588 and 559 of 1983 between Australasian 
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Meat Industry Employees' Union, Industrial Union of 
Workers, Perth, Western Australian Branch and 
Norwest Beef Industries Limited and another (64 WAIG 
p. 326). 

The decision in that matter went on to appeal to a Full 
Bench of the Commission (see 64 WAIG p. 862) and 
finally to the Western Australian Industrial Appeal 
Court (64 WAIG p. 2124) — a decision reciting the rules 
of interpretation referred to earlier in these reasons for 
decision. 

In that matter I applied the "legal" rules of inter- 
pretation against the clearly demonstrated practice which 
had prevailed in the industry conducted by the 
respondent. 

The President of the Appeal Court, His Honour Mr 
Justice Brinsden upheld the appeal against my decision 
saying inter alia 

That clause is similar to the one now appearing in 
the two awards in question but dissimilar of course 
to the express provision in the earlier awards that 
over tally and penalties would be paid for at base 
rates, though it is equally concerned with base rates. 
Clause 12 "Tallies and Penalties" was in the same 
form as is the clause in the current awards and hence 
the words "or the equivalent thereof" had been 
deleted. No explanation is given in the reasons for 
judgment as to why these words were deleted. The 
overtime clause, Clause 25, is in the same form also 
as the present two awards and is similar to the pro- 
visions in the earlier awards. Commissioner 
Johnson's intention was clear that he did not 
contemplate he was making any change in the 
method of payment for overweights and penalties 
and in my view that is how award 11/74 should be 
interpreted. No doubt the draftsmen thought that 
the words, "or the equivalent thereof", were no 
longer required, or confused the intention of the 
document. I am, however, quite satisfied that in 
award 11/74 the words "for the purpose of calcu- 
lating tally" did not mean and were not intended to 
mean that what followed thereafter should be used 
for the purpose of calculating the daily tally. The 
same construction, I think, goes for both of the 
current awards and consequently I am of the view 
the construction, put forward by the appellants is 
the correct construction, which is abundantly 
supported not only by the historical context but also 
by the way in which the parties themselves have 
conducted their affairs pursuant to the awards for 
many years. 

(64 WAIG p. 2124 at p. 2128.) 
His Honour's judgment in that matter was the 

minority judgment. 
His Honour Mr Justice Kennedy in dismissing the 

appeal said inter alia 
In my opinion, the relevant provisions of the 

awards are sufficiently clear to deny any resort to 
extrinsic aids. I have arrived at this conclusion with 
considerable reluctance, having regard to the basis 
upon which the parties have conducted themselves 
for such a period of time. In an ordinary contractual 
situation, the facts may possibly have given rise to 
an estoppel by convention — see Amalgamated 
Investment and Property Co Ltd v. Texas 
Commerce International Bank Ltd (1982) QB 84. 
However, in these proceedings, the function of this 
Court is to determine whether the Full Bench has 
erred in law. In my opinion, it has not, there being 
no "doubt or uncertainty or ambiguity", as con- 
tended in ground 2 of the grounds of appeal, in the 
meaning of the relevant provisions. This being so, 
there is no room for the application of section 46 (1) 
(b) of the Industrial Arbitration Act 1979. 

(64 WAIG p. 2124 at p. 2129) 
I cite those respective extracts not as authority for the 

approach which I propose to take to the matter of 
disagreement between the parties in these proceedings 
but because I see in the remarks therein some concern for 

the dilemma which I referred to in my opening remarks 
to my conclusions upon the submissions of the parties. 

In the matter now before us it is clear from the 
evidence adduced by the applicant, that prior to the 
issuance of the first "Government School Teachers 
(Education Department) Locality Allowances" Award 
on the 14th day of July 1981 and subsequently, the 
allowances so prescribed have been applied to part-time 
teachers on a proportionate basis according to the ratio 
which the number of hours worked by such teachers 
bears to the number of hours for a teacher employed on a 
full-time basis. 

Until now, that method of application of payment has 
not been challenged by the respondent and as Exhibits 1 
and 3 disclose, the parties agreed in the 1981 award 
making proceedings to reflect that method of payment in 
the 1981 award. 

The respondent has challenged that method of 
payment by the taking of complaint No. 164 of 1987 
before an Industrial Magistrate. 

The question which arises from that circumstance can 
in everyday parlance be asked in the following way: 
"What amount of Locality Allowance is to be paid to a 
part-time teacher residing in a locality for which an 
allowance is prescribed in the 'Government School 
Teachers' (Education Department Locality Allowances' 
Award 1984?". 

The response would naturally be "What does the 
Award say?" The applicant answers "It does not refer to 
part-time teachers" and that would naturally be followed 
by the question "Well what have you done in the past?" 
to which the applicant answers "We have applied a pro 
rata method of payment the same as we did before an 
award issued and have always done with other payments 
for part-time teachers, such as salaries and sick leave". 
"Why didn't you make it clear when the first award was 
made in 1981?" "We and the respondent asked the 
Tribunal to include a specific provision for the method of 
payment for part-time teachers but for reasons unknown 
to us it didn't." 

The respondent answers simply "The award says that 
all teachers shall be paid the locality allowance prescribed 
by the award and makes no distinction in the amount of 
that allowance as between full-time and part-time 
teachers, that is quite clear. That the Tribunal did not 
accede to the parties' request for a specific reference to 
the matter suggests to us that the Tribunal thought all 
teachers should receive the same amount of allowance 
regardless of whether they are full-time or part-time 
teachers." 

The applicant thus answers the question posed in 
simple terms by reference to custom and practice and the 
recorded intentions of the parties (before the award was 
issued) and the conduct of the parties before and since — 
the respondent in equally simple terms by strict reference 
to what the award says "quite clearly and 
unambiguously". 

Both parties support their respective viewpoint with 
decisions of industrial tribunals and Courts of Law and 
those decisions go to the way in which the answer to the 
question posed is to be arrived at by the Tribunal. 

All of those decisions say in essence what is 
encapsulated in the reasons for decision of His Honour 
Mr Justice Brinsden, President of the Western 
Australian Industrial Appeal Court in matter No. 3 of 
1987 of 19 June 1987, namely 

If the terms are clear and unambiguous it is not 
permissible to look to extrinsic material to qualify 
the meaning of the particular provision being 
considered. Therefore when the issue is which of 
two possible meanings it is not permissible to look at 
the actual intentions, aspirations or expectations of 
the parties before or at the time of the contract, but 
to look at only the objective framework of facts 
within which the contract came into existence and to 
the parties' presumed intentions in that setting. 

(67 WAIG p. 1079 at p. 1098) 
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Whether or not the matter of disagreement between 
the parties involves words or language of "obscure, 
having doubtful meaning ... or of uncertain issue" or 
words which "are susceptible to more than one meaning 
or may have a broader or narrower interpretation" it is 
clear to me at least that there is a bonafide difference of 
opinion between the parties as to the method of applica- 
tion of the award to part-time workers as evidenced by 
their arguments and to paraphrase the words of Gray J. 
of the Federal Court of Australia — Industrial Division 
in the matter of Printing and Kindred Industries Union 
and Another v. Davies B. Ltd of 23 December 1986, I 
have "decided to assume that an ambiguity" exists 
because of that and "to see where the application of 
extrinsic aids to interpretation leads in the construction 
of the award" (see Federal Industrial Laws — May 1987 
p. 4156 at p. 4156.1). 

In so doing, I consider that I am properly discharging 
the command of the Industrial Relations Act 1979, 
section 26 (1) (a) in that I 

Shall act according to equity, good conscience 
and the substantial merits of the case without regard 
to technicalities or legal forms. 

Equity has been defined as "Common sense and 
fairness" and "good conscience" is my good conscience. 

I said in matter No. 309 of 1985 as the dissenting 
member of a Full Bench on an appeal upon an interpreta- 
tion issued by another member of the Commission 

I do not see equity in a situation where by the 
application of the legalistic literal approach to the 
constitution of an industrial relations agreement, 
rights or benefits are created which were never 
intended by the parties thereto. 

Those who seek to gain such an advantage should 
not be encouraged . . . 

(65 WAIG p. 1355 at p. 1360) 

In the matter of an interpretation of the Timber 
Workers Award 1941, O'Mara J. of the Commonwealth 
Court of Conciliation and Arbitration said in his 
judgment inter alia 

At first sight the question appears to be a simple 
one, the answer being that employees working in a 
mill in a country town are not bush mill workers but 
when one considers the provisions of Clauses 1 (a), 
16 (2), 12,23 and 36 it is not so clear that the "bush" 
provisions of the award do not apply to at least some 
workers in towns. The terms used in the award are 
not consistent or uniform and as a matter of strict 
legal interpretation the question is not free from 
difficulty. Apparently the matter has occasioned no 
difficulty in practice, common sense and 
reasonableness prevailing. 

In this case the applicant employer has over the 
years and mostly at the insistance of the Union 
applied the bush mill provisions to his employees, a 
course of action which was certainly to their 
advantage. 

The Union now seeks by a literal interpretation of 
the award to deny the employer one of the 
advantages of those provisions. On the facts I 
regard the case as covered by the principle that a 
person may not approbate and reprobate. I do not 
consider it desirable to give in these proceedings a 
decision which may have far-reaching effect. In my 
opinion the question of defining what is a bush mill, 
if definition is necessary, which I doubt, should be 
undertaken not on an application for interpretation 
based on special facts, but upon an application be 
brought I will deal with it. In the meantime the 
matter is to be determined according to practice and 
usage in the locality or establishment in question. 
On the evidence in this case I find that the mill now 
under consideration has according to practice and 
usage been regarded for the purposes of the award. 
If necessary the award will be varied to give effect to 
this finding and determination. 
(My emphasis) (55 CLR pp. 149 and 150) 

Those views seem to me to encompass all of the 
qualities of "equity". 

A further clear example of the industrial relations 
approach is to be found in the matter of the "Crown 
Overtime Award" wherein Sheldon J. of the Industrial 
Commission of New South Wales said inter alia-. 

In my opinion, the meaning of this regulation is 
not so plain that it must be construed in vacuo. Both 
parties in their argument made copious use of 
background and this, I think, was not only proper 
but essential. I expressed a distaste for a ratified 
approach to the meaning of industrial prescriptions 
in Madden v. Dallas (No. 2): 

... if there is any ambiguity, weight should be 
given to industrial realities in interpreting an 
industrial act. 

This did no more than echo the statement of a Full 
Bench Taylor J., President, Cook and Beattie JJ. in 
Rogers Meat Company Pty Limited v. Howarth: 

But, where words are susceptible of more than 
one meaning, or may have a broader or narrower 
interpretation it is proper for the tribunal to place 
itself in the position of the award-making body, just 
as a Court in construing a will endeavours to place 
itself in a testator's arm-chair in order to understand 
what he said . . . 

It is not, I think, heretical to add that the more 
readily the Commission is prepared to seek the 
comfort of the arm-chair, the more likely is 
industrial justice to be done. Here, Mr Watson 
rightly stressed that the award in question should 
not be interpreted "to lead to absurd and unreal 
results" and, to guard against this he dealt with its 
pre-natal history in extenso and also sought 
horizontal assistance from the awards. This was of 
considerable assistance and in my view reg. 4, as it 
deals with conditions of employment does not 
require a more ostrich like approach. 

(1969 NASWR p. 60 at pp. 63 and 64) 

As to absurd and unreal results, in the matter of the 
Australasian Temperance and General Mutual Life 
Assurance Society and Howe, Knox CJ and Gavan 
Duffy J of the High Court of Australia said inter alia: 

The rule is that words used by the Legislature 
should be given their plain and natural meaning 
unless it is manifest from the general scope and 
intention of the statute that unjustice and absurdity 
would result from so construing them [per Jervic 
C.J. in Mattison v. Hart (10)]. 

(31 CLR p. 290 at p. 294) 
and 

In the matter of Tickle Industries Pty Limited and 
Hann and Another also before the High Court of 
Australia, Barv/ick C.J. said inter alia: 

It is, in my opinion a sound rule of Statutory 
construction that a meaning of the language 
employed by the legislature which would produce an 
unjust or capricious result is to be avoided. 

(130 CLR p. 321 at p. 331) 
I highlight the absurdity of the interpretation argued 

for by the respondent in the matter now before us, by 
envisaging a situation where a local resident in Marble 
Bar, not being a teacher or married to one, gives music 
lessons in the primary school on one afternoon each and 
every week of the teaching year and is paid as a fractional 
or part-time teacher by the applicant. 

By virtue of the Government School Teachers 
(Education Department) Locality Allowances Award 
1984, the respondent contends that person shall be paid 
the same allowance as the teachers employed full-time in 
that school. 

That, to me, seems an absurd and inequitable 
proposition. 

A consideration of the practice of the applicant prior 
to the issuance of the first Locality Allowances Award 
1981, the agreement by the parties during the 
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proceedings leading to the issuance of that award to 
continue that practice, and the continuation of that 
practice since that time to date leads me to the equitable 
conclusion that there is a well settled interpretation of the 
award in respect of the method of its application to part- 
time teachers. 

The facts leading to that conclusion in my view seem to 
meet the criteria set out in the judgment of Mr Justice 
Brinsden in Appeal No. 3 of 1987 and referred to earlier 
in these reasons for decision. His Honour said 

What is necessary to establish custom or usage has 
been discussed in Constan Industries of Australia 
Pty Ltd v. Winterthur Insurance (Australia) Ltd 
(1986) 60 ALJR 294 and particular at p. 296. The 
following propositions were referred to. (1) The 
existence of a custom or usage that will justify the 
implication of a term into a contract is a question of 
fact. (2) There must be evidence that the custom 
relied on is so well known and acquiesced in that 
everyone making a contract in that situation can 
reasonably be presumed to have imported that term 
into the contract: In the words of Jessel M.R. in 
Nelson v. Dahl (1979) 12 Ch 568 at p. 575, approved 
by Knox C.J. in Thornley v. Tilley (1925) 36 CLR 1 
at p. 8: "(The Custom) must be so notorious that 
everybody in the trade enters into a contract with 
that usage as an implied term. It must be uniform as 
well as reasonable, and it must have quite as much 
certainty as the written contract itself". (3) A term 
will not be implied into a contract on the basis of a 
custom where it is contrary to the express terms of 
the agreement. (4) A person may be bound by a 
custom notwithstanding the fact that he had no 
knowledge of it. The only relevant evidence as to 
whether there was a custom which could be 
imported into the Agreement would be evidence of 
what was done before the date of the Agreement. 

(67 WAIG p. 1907 at p. 1098) 
Accordingly it is my decision that the award does apply 

to part-time teachers and that such teachers are entitled 
to that proportion of the appropriate allowance as the 
ratio which the hours worked by those teachers bears to 
the hours worked by full-time teachers. 

I do not consider that it is necessary to vary the award 
to so provide and in any event the Tribunal will hear the 
merits of matter No. T1 of 1987 in the near future. 

MS J.S. HUTCHINSON: As the Locality Allowance 
Award (1984) specifies "all teachers", then unless there 
is specific reference to other categories e.g. part-time 
teachers and their specific conditions, then the award 
provisions should apply equally to all teachers. 

If the interpretation of the Award requires prior 
knowledge of custom and practice i.e. the use of extrinsic 
aids, then it runs contrary to the recent decision of the 
Western Australian Industrial Appeal Court in the 
matter between Australasian Meat Industry Employees' 
Union, Industrial Union of Workers, Perth, Western 
Australian Branch and Norwest Beef Industries Ltd and 
another (64 WAIG p. 2124). 

In dismissing the appeal, His Honour Mr Justice 
Kennedy stated inter alia 

In my opinion, the relevant provisions of the 
awards are sufficiently clear to deny any resort to 
extrinsic aids. I have arrived at this conclusion with 
considerable reluctance, having regard to the basis 
upon which the parties have conducted themselves 
for such a period of time. In an ordinary contractual 
situation, the facts may possibly have given rise to 
an estoppel by convention — see Amalgamated 
Investment and Property Co Ltd v. Texas 
Commerce International Bank Ltd (1982) QB 84. 
However, in these proceedings, the function of this 
Court is to determine whether the Full Bench has 
erred in law. In my opinion, it has not, there being 
no "doubt or uncertainty or ambiguity", as 
contended in ground 2 of the grounds of appeal, in 

the meaning of the relevant provisions. This being 
so, there is no room for the application of section 46 
(1) (b) of the Industrial Arbitration Act 1979. 

(64 WAIG p. 2124 at p. 2129) 
Further, His Honour Mr Justice Olney said inter alia 

If it be the case that the correct approach to the 
interpretation of an industrial award is to read the 
document itself and give to the words used their 
ordinary commonsense English meaning (see 
Jackson J. in United Furniture Trades Industrial 
Union v. Dale Manufacturing Co Pty Ltd, 30 
WAIG 539, at p. 540) then the first task in every case 
will be to determine whether the words used are 
capable in their ordinary sense of having 
unambiguous meaning. If that question is answered 
in the affirmative then the further consideration of 
the expressed or supposed intention of the award 
making tribunal does not fall to be considered. The 
majority of the Full Bench in this case too, that view 
when they said: 

It is not trite law that when the meaning of 
language read in its ordinary and natural sense 
is obtained it is not necessary or indeed 
permissible to look to the intention of the 
parties. 

In my opinion the majority of the Full Bench has 
correctly stated the basic principle to be applied in 
the interpretation of industrial awards. Any other 
conclusion would lead to industrial anarchy. If the 
contrary were the case every employer, union 
official and indeed each employee would need to 
have available to him the expressed views of the 
award making tribunal whether they be expressed 
before or after the making of the award in order to 
determine the intention of the Tribunal whilst the 
award itself would be rendered meaningless. 

(64 WAIG p. 2124 at p. 2123) 
Therefore, in giving the words of the Locality 

Allowance Award (1984) their ordinary commonsense 
meaning, it must be interpreted that the Award's 
provisions apply equally to all teachers, whether 
employed on a full or part-time basis. 

MR B.J. COURTNEY: I agree with the decision 
announced by the Chairman. 

CHAIRMAN: Accordingly, it is the majority decision of 
the Tribunal that the award does apply to part-time 
teachers and that the allowances prescribed therein are to 
be applied to such teachers on a proportional basis 
according to the ratio which the hours worked each week 
by those teachers bears to the hours worked each week by 
full-time teachers. 

Appearances: 
Mr R.B. Farrelly appeared on behalf of the applicant. 
Mr A.D. Lucev appeared on behalf of the respondent. 

NOTICES — 
Union matters — 

No. 1122 of 1987. 

NOTICE is given of an application by "The Civil Service 
Association of Western Australia Incorporated" and 
"The University Salaried Officers' Association of 
Western Australia (Union of Workers)" pursuant to 
section 72 of the Industrial Relations Act 1979 for 
registration of an amalgamated organisation with the 
name "The Civil Service Association of Western 
Australia Incorporated". 
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The rule of the proposed new organisation relating to 
the qualification of persons for membership is set out 
below:— 

Rule 6.—Membership. 
(a) Membership shall be confined to any person who 

is:— 
(1) employed as an officer under and within the 

meaning of the Public Service Act 1978-80; or 
(2) employed under the Forests Act, the Main 

Roads Act or any Act now in force or hereafter 
enacted whereby any Board, Commission or other 
body is constituted to administer any such Act; or 

(3) otherwise employed in any of the established 
Branches of the Public Service, including State 
trading concerns, business undertakings and 
government institutions controlled by Boards; or 

(4) employed by the State of Western Australia; 
or 

(5) employed by the Crown or by any Minister of 
the Crown in right of the State of Western Australia; 
or 

(6) employed by any statutory body representing 
the State of Western Australia; or 

(7) employed by any instrumentality or authority 
whether corporate or unincorporate acting under 
the control of or for or on behalf of or in the interest 
of the State of Western Australia; or 

(8) employed in either House of Parliament of the 
State of Western Australia either — 

(i) under the separate control of the President 
or Speaker or under their joint control; or 

(ii) by a Committee appointed pursuant to the 
Joint Standing Rules and Orders of the 
Legislative Council and the Legislative 
Assembly; or 

(9) employed by any company or corporated in 
which issued shares are held by or for or on behalf of 
or in the interest of the State of Western Australia, 
or, if there are no issued shares, in which the 
governing body by whatever name called includes 
nominees appointed by or for or on behalf of or in 
the interest of the State of Western Australia. 

(b) Provided that the following persons shall not be 
eligible for membership: Persons who are employed by 
an employer bound by an award made or an industrial 
agreement registered under the Industrial Relations Act 
1979 and in force on 1 March 1985 and to which an 
organisation of employees registered under the afore- 
mentioned Act other than the Civil Service Association 
of Western Australia Incorporated is party, in the 
callings which on 1 March 1985 were mentioned in any 
such award or agreement or in a classification, not 
specifically mentioned in the award or agreement as at 1 
March 1985 the duties of which are the same or sub- 
stantially similar to any classification which was so 
mentioned. 

(c) In addition and notwithstanding the provisions of 
subrule (b) of this rule, membership shall be confined 
to:— 

(1) salaried officers employed by any University 
within Western Australia, engaged in professional, 
administrative, supervisory, technical, or clerical 
capacities other than: 

(i) the Vice-Chancellor/s; 
(ii) persons paid according to academic salary 

rates and who are substantially engaged in 
teaching duties or on original research; 

(iii) persons whose conditions of engagement 
provide that their salary and status shall be 
equivalent to those of the academic staff. 

(2) No person shall be a member who is not a 
worker under the Industrial Arbitration Act 1912 as 
amended (except in the capacity of an Honorary 

Member or a member who or whose personal repre- 
sentative is entitled to some financial benefit or 
financial assistance under these Rules while not 
being such a worker). 

(3) No person under the age of 14 years shall be a 
member. 

This matter has been listed before the Full Bench on 
the 12th day of Novembr 1987. 

A copy of the rules of the proposed new organisation 
may be inspected at my office at 815 Hay Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979 or any person who satisfies the Full 
Bench that he has a sufficient interest may object to the 
registration of the organisation by giving notice of the 
objection in accordance with Form 22 within 21 days of 
the publication of the Industrial Gazette in which notice 
of the application is advertised and otherwise the pro- 
visions of regulation 74 apply with respect to any 
objection to the registration. 

Dated at Perth this 10th day of September 1987. 

T. POPE, 
Deputy Registrar. 

No. 989 of 1987. 

NOTICE is given of an application by the Australian 
Collieries Staff Association, West Australian Branch, 
Union of Workers, Collie under the Industrial Relations 
Act 1979 for an alteration to Rule 3 — Constitution. 

It is proposed to add after the final words on the final 
line of rule 3, the following new words — "Senior 
Engineer". 

This matter has been listed for hearing before the Full 
Bench on 20 October 1987. 

A copy of the rules of the organisation and the 
proposed alteration may be inspected at my office, 815 
Hay Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979, or any person who satisfies the Full 
Bench that he has a sufficient interest, or desires to 
object to the application may do so in accordance with 
Regulation 98 of the Industrial Relations Commission 
Regulations 1985. 

Dated at Perth this 28th day of August 1987. 

T. POPE, 
Deputy Registrar. 

No. 1111 of 1987. 

NOTICE is given of an application by the Construction, 
Mining and Energy Workers' Union of Australia — 
Western Australian Branch under the Industrial 
Relations Act 1979 for an alteration to rule 4.— 
Eligibility for Membership. 

The organisation wishes to amend rule 4 in the 
following terms:— 

(i) In subrule 1 of rule 4 after the words "and 
joinery assemblers," insert the words "and 
roof tile fixers," 
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So far as is material the rule would then read:— 

4.—Eligibility for Membership. 
1. The Union shall consist of an unlimited number of 

persons employed, or usually employed in the State of 
Western Australia as:— 

Carpenters and/or joiners (including ships' 
carpenters and joiners, carpenters employed on 
jetties, and wharves, dams and bridges) and joinery 
assemblers and roof tile fixers, 
and 
Bricklayers, stoneworkers, stonemasons, marble 
masons, 
and 
Stone, marble or slate polishers, stone, marble or 
slate machinists and stone, marble, or slate sawyers 
and labourers in the industry of monumental 
masonry, 
and 
Foreman, subforemen or apprentices to or in any of 
the foregoing trades provided that no foreman 
tradesman or subforeman tradesman (except acting 
foremen tradesmen or acting subforemen 
tradesmen) who is eligible for membership of the 
Union, 
and 
Such other persons who have been elected Officers 
of the Western Australian Carpenters and Joiners, 
Bricklayers and Stoneworkers Industrial Union of 
Workers or were employed by that Union as at the 
date of registration of this Union except such 
persons who are eligible for membership of the 
Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch as at the 11 th day of 
December 1986 and whose major and substantial 
duties are clerical. 

 2  
 3  
 4  

This matter has been listed for hearing before the Full 
Bench on 27 October 1987. 

A copy of the rules of the organisation and the pro- 
posed alteration may be inspected at my office, 815 Hay 
Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979, or any person who satisfies the Full 
Bench that he has a sufficient interest, or desires to 
object to the application may do so in accordance with 
Regulation 98 of the Industrial Relations Commission 
Regulations 1985. 

Dated at Perth this 17th day of August 1987. 

No. 1102 of 1987. 

NOTICE is given of an application by a society known as 
the "Rest Estate Salespersons Association of Western 
Australia (Inc)" to register as an organisation of 
employees in accordance with the Industrial Relations 
Act 1979. 

The name of the proposed new organisation is to be 
the "Real Estate Salespersons Association of Western 
Australia (Inc)". 

The rules of the proposed new organisation relating to 
the qualification of persons for membership of the 
organisation are as follows. 

4.—Constitution. 
(a) The Association shall consist of persons employed 

full-time or usually employed full-time as:— 
(i) Salespersons in connection with the sale of land 

and/or buildings of any kind. 
(ii) Salespersons in connection with the sale or 

brokerage of businesses of any kind. 
(iii) Salespersons by Auctioneers, Stock and 

Station Agents except persons employed 
exclusively in the sale of livestock. 

(iv) Salespersons in connection with building 
contracts. 

(b) No person who is a Principal or holds a position of 
management, administration or executive status in a Real 
Estate organisation shall be eligible for membership of 
the Association. 

6.—Honorary Members. 
The members in general meeting may elect any 

member or former member who is no longer actively 
employed in one of the callings referred to in Rule 4 
above, as an Honorary Member. An Honorary Member 
shall be exempt from payment of all subscriptions, levies 
and dues but shall otherwise have all the rights of a 
financial member. Honorary Membership shall cease 
once the Honorary Member becomes a Principal or holds 
a position of management, administration or executive 
status in a Real Estate organisation. 

This matter has been listed for hearing before the Full 
Bench on 3 November 1987. 

A copy of the rules of the proposed new organisation 
may be inspected at my office, 815 Hay Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979, or any person who satisfies the Full 
Bench that he has a sufficient interest, or desires to 
object to the application may do so by filing a notice of 
objection in accordance with regulation 95 of the 
"Industrial Relations Commission Regulations 1985". 

Dated at Perth this 8th day of September 1987. 

R. LOVEGROVE, 
Acting Deputy Registrar. 

T.J. POPE, 
Deputy Registrar. 
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FULL BENCH — 
Appeals against decision 

of Commission — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — Appeal to Full Bench. 

Robe River Iron Associates 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australian and Others. 

Nos. 406 and 506 of 1987. 

Mining Iron Ore Production 
and Processing 

BEFORE THE FULL BENCH 
His Honour the President D.J. O'Dea, 

Commissioner J.A. Negus, 
and Commissioner S.A. Kennedy. 

Perth 3rd day of August 1987. 

406 Appeal — Claim Abuse of Process — Duplication of 
action before Commission — Appellant claimed 
action oppressive or vexatious under Common Law 
— Appeal dismissed — Found procedures allow 
bringing of fresh application and the expeditious 
hearing of matters with a minimum of legal form. 

506 Admissibility of Evidence — Evidence before Com- 
mission in another matter — Questioned findings — 
section 43 of Act — Wage fixing principles — 
Appeal dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. We were concerned in these proceedings 
with two appeals brought by Robe River Iron Associates 
against decisions of the Commission constituted by 
Salmon C. By appeal 406 of 1987 the company 
challenged the "decision, order or ruling" of the 
Commission in refusing to stay or dismiss proceedings 
56821—1 

brought by the respondents, namely Amalgamated Metal 
Workers and Shipwrights Union of Western Australia 
and Others, being application 247 of 1987, on the ground 
that the matters to which that application referred were 
already the subject of application 758 of 1986 and, at the 
time of the application for dismissal, namely 9 April 
1987, that matter, namely 758 of 1986, was part heard 
and set down for hearing on 4 May 1987 after being 
remitted to the Commission in Court Session by the 
Western Australian Industrial Appeal Court in a decision 
handed down on 25 February 1987 in appeal No. 8 of 
1986, 67 WAIG 723. The Full Bench rejected appeal 406 
of 1987 and immediately proceeded to hear appeal 506 of 
1987 to which we shall later refer. 

Application 758 of 1986 was an application brought by 
the present respondents for the purpose of hearing and 
determining an industrial matter, namely a decision of 
the company to introduce across-the-board changes in 
the terms and conditions of work. The application was 
heard by the Commission in Court Session and on 5 
December 1986 it made orders, inter alia, order 6 which 
provided that the company allow paid union meetings on 
terms which are substantially the same as the terms on 
which the respondents in application 247 of 1987 sought 
and obtained by order of Salmon C., on 1 May 1987, that 
Industrial Agreement No. 10 of 1979 .be varied. 

Prior to that application the Industrial Appeal Court 
had on 25 February 1987 published reasons for judgment 
upholding an appeal against the decision of the Commis- 
sion in Court Session in respect of order 6, broadly upon 
the basis that order 6 effectively varied Industrial 
Agreement No. 10 of 1979 and the Commission in Court 
Session erred in failing to consider whether or not the 
variation was contrary to a General Order made under 
section 51, or the principles or any principles formulated 
in the course of proceedings in which such a General 
Order was made and further, in failing to form an 
opinion as to matters referred to in paragraph (a) of 
subsection (2) of section 43 of the Industrial Relations 
Act 1979 which paragraph provides:— 

(a) in the opinion of the Commission — 
(i) circumstances have arisen since the 

making of the agreement that at the time 
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the agreement was made could not reason- 
ably have been foreseen by the parties to 
the agreement; and 

(ii) those circumstances render the provisions 
of the agreement, or any of them, no 
longer just; . . . 

In accordance with the Industrial Appeal Court's 
decision to uphold the appeal, order 6 was quashed and 
the matter was remitted to the Commission in Court 
Session for further hearing and determination according 
to law. 

The company submitted to the Full Bench that the 
proceedings in application 247 of 1987 ought to have 
been dismissed because they were vexatious and oppres- 
sive in that the respondents, as applicants, were seeking 
to pursue the same matter which was already properly 
before the Commission under application 758 of 1986 
and thus the application constituted an abuse of process. 
In support of that contention the company drew upon 
rules which apply in respect of common law courts and 
provide that it is an abuse of process to bring two actions 
in respect of the same course of action; see Buckland v. 
Palmer (1984) 3 All ER 554. Also there is said to be a 
presumption that an action is oppressive or vexatious 
where the action is by the same plaintiff in jurisdictions 
capable of granting the same relief; Rutt v. Metropolitan 
Underwriters Australasia Limited 1929 SASR 426. The 
appellant asserts that application 247 of 1987 involves the 
same parties, the same relief, the same forum and 
involves the same issues as those in relation to order 6, 
and it is therefore vexatious and oppressive and Salmon 
C. ought to have treated the respondents' attempts to sue 
concurrently on the same matter as an abuse of process 
and ought to have refused to proceed with the claim. 

According to the respondents, on the other hand, the 
Commissioner's unfavourable adjudication of the 
appellant's motion for dismissal did not amount to a 
finding which was capable of appeal and, according to its 
contention, the appeal is incompetent. In any event, the 
ground of appeal is completely lacking in merit in that 
application 247 of 1987 was not intended to get around 
the hearing proposed before the Commission in Court 
Session but was made in good faith with a view to obtain- 
ing an adjudication of the terms of the proposed varia- 
tion in the light of matters referred to in section 43 (2) (a), 
and to do so expeditiously. The respondents were at 
pains to point out that the grounds upon which the 
Industrial Appeal Court upheld the appeal were the only 
grounds on which it struck down order 6 and that, 
effectively, application 247 of 1987 was based on the 
terms of order 6 but as rectified in order to correct a 
perceived deficiency. The respondents considered that a 
fresh application was the most expeditious way of 
dealing with the matter since the industrial matter with 
which application 786 of 1986 was concerned related to 
other matters in addition to paid union leave and the 
respondents believed there was every indication that the 
company would oppose any attempt by the Commission 
in Court Session to divide the issue and deal separately 
and hence expeditiously with the matter of paid union 
leave. As it was, the earliest possible date for a 
resumption of the hearing of the matter before the 
Commission in Court Session was 4 May 1987. The 
respondents contended that application 247 of 1987 did 
not operate in any way to prejudice the company since all 
that they, the respondents, had done was to exercise an 
option to seek directly a variation of Industrial Agree- 
ment No. 10 of 1979 instead of proceeding to obtain an 
order which would have the same effect. 

For the purpose of appeal, the company treated the 
Commission's refusal to dismiss the proceedings as a 
"finding" but it overlooked the requirements of 
regulation 29 (3) and failed to state in the grounds of 
appeal the reasons why it considered that the matter was 
of such importance that in the public interest an appeal 
should lie, which is what must be established for the 
purposes of section 49 (2) (a). Notwithstanding the 
respondents' argument to the contrary we consider that 

the refusal to stay or dismiss the proceedings amounted 
to a finding as defined in section 7 and because of the 
quite unusual nature of the arguments involved, which 
include the prospect of contravention of the public 
interest by multiple proceedings, we accept that an 
appeal should lie. We declined nevertheless to uphold the 
appeal and then proceeded in consequence to a hearing 
of appeal No. 506 of 1987. As we see it, the effect of the 
order made by the Industrial Appeal Court is such that 
the matter which it has remitted to the Commission in 
Court Session remains quite unaffected by application 
247 of 1987, or the order made thereunder, but we see no 
reason to hold that the present respondents were 
estopped from seeking a direct variation of Industrial 
Agreement No. 10 of 1979 once it became known that 
earlier efforts before the Commission were ineffective 
and order 6 was quashed. It is reasonable to expect that, 
in the normal course, the Commission in Court Session 
would deal with the matter remitted to it in the same way 
as before unless, on the second occasion, it fails to come 
to an opinion that the terms of the variation are not 
contrary to the matters referred to in section 43 (2), or it 
fails to reach the opinion on the other matters referred to 
in subparagraph (a) of that subsection. It was equally 
open to the company, whether in proceedings before the 
Commission in Court Session on a hearing of the case 
remitted to it in respect of application 758 of 1986, or in 
proceedings in respect of application 247 of 1987, to 
contest the nature and terms of any variation, in terms of 
section 43 (2), and the matters which condition the 
exercise of jurisdiction to vary an Industrial Agreement. 
It will be seen that the company followed that course in 
opposing application 247 of 1987 and therefore it seems 
to us there was no reasonable likelihood that it would be 
put in a position of prejudice because of those proceed- 
ings, the likelihood of prejudice being a factor which 
causes the common law to set its face firmly against 
permitting duplicity of claims. The Commission, on the 
other hand, is geared to conduct of matters with a 
maximum of expedition and a minimum of legal form. 
Although it was an unusual course for the respondents to 
take, we venture to think that the procedures of the 
Commission are sufficiently elastic to permit it to bring a 
new application as it did, even though the proposed 
terms of variation pick up in substance what was con- 
tained in order 6. It seems to us there is little risk that the 
two arms of the Commission will reach inconsistent 
decisions, that being, again, part of the common law 
basis for treating duplication as abuse of process. The 
risk is minimal because, in the light of the present 
decision of Salmon C., the respondents have no interest 
in pursuing the matter of paid union leave under and 
pursuant to application 758 of 1986 and it is a fair 
speculation that further proceedings in relation to that 
application may be unnecessary. If nothing is to be 
achieved the Commission in Court Session, although 
directed to further hear and determine the matter, would 
be entitled to dismiss it pursuant to the provisions of 
section 27 (1). 

These, in short, are reasons for refusing to uphold 
appeal 406 of 1987, a decision which we announced at the 
time and thereupon proceeded to hear appeal 506 of 1987 
and we turn now to consider that appeal. 

Appeal 506 of 1987. 
The conditions of employment of those employed by 

the company are governed by the provisions of an 
Industrial Agreement (No. 10 of 1979) and application 
247 of 1987 proceeded on the basis of establishing the 
existence of circumstances which justify the issuing of an 
order which would vary the agreement in like terms to 
those determined by the Commission in Court Session in 
order 6. The matter of arrangements which the company 
made to permit unions to have meetings of their members 
without loss of pay had received a great deal of con- 
sideration before the Commission up to the time of the 
proceedings in application 247 of 1987. For example 
extracts from judgments in application 758 of 1986 show 
the considered views of each member of the Commission 
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in Court Session which favoured the formal establish- 
ment of such an arrangement as a condition of employ- 
ment by way of order. These extracts are reproduced in 
the judgment of Olney J. in appeal No. 8 of 1986 and His 
Honour's own views are also most informative on the 
particular issue of paid union meetings. His reasons for 
holding that order 6 dealt with an industrial matter, as 
defined, makes reference to the role assigned to unions in 
the employment relationship between the company and 
individual employees in which he found ample justifica- 
tion to conclude that attendance at union membership 
and shop stewards' meetings has a relevant connection 
with the employment relationship of the company and its 
employees. Of course His Honour was not at all con- 
cerned with the particular merits of a paid arrangement 
but what he did have to say is illuminating from the point 
of view of the purposes to be served where there is an 
opportunity to hold meetings of members and shop 
stewards. No doubt these observations were not lost on 
Salmon C. 

In dealing with application 247 of 1987 the learned 
Commissioner acknowledged that he had read the 
judgments of the members of the Commission in Court 
Session and he was therefore aware of their favourable 
views. His attention was also drawn to provisions 
allowing paid union meetings in agreements governing 
the conditions of employment of other major iron ore 
producers, Mt Newman Mining Co Pty Ltd and 
Hamersley Iron Pty Ltd, furthermore the iron ore 
industry had, at one time, been part of his responsibility 
as a Commissioner and he knew that a voluntary 
arrangement relating to paid union leave operated in 
relation to Cliffs Robe River Iron Associates since 1978. 
He would not have been unaware that elsewhere the 
practice was of long standing and that it was regarded as 
a factor which made some contribution to effective 
industrial relations within the iron ore industry. 

Turning to particular grounds of appeal, ground 1 
alleges that the learned Commissioner erred in that he:— 

(a) he was entitled to rely and did rely on 
evidence given in the Commission in Court 
Session in proceedings under No. 758 of 
1986 when such evidence was not 
admissible in the proceedings before the 
Commissioner. 

(b) the order of the Commission in Court 
Session in application No. 758 of 1986 
must be taken to be the best available 
expression of the agreements across the 
operation when 

(i) such a conclusion was not open to 
him 

(ii) such a finding when made did not 
address section 43 of the Act and 
the wage fixing principles. 

Ground 8 alleges that the learned Commissioner erred 
in that:— 

He decided the matter before him in favour of the 
respondents when there was no or no sufficient 
evidence before him which could justify a finding to 
amend Industrial Agreement No. 10 of 1979. 

It seems to us not at all surprising that application 247 
of 1987 relied, perhaps to a considerable extent, on the 
favourable determination of the Commission in Court 
Session. The reasons expressed by members of the 
Commission in Court Session and, order 6 itself, were 
each treated as part of the equity, good conscience and 
substantial merits of the case before the learned 
Commissioner. But in addition there was other material 
and there was the testimony of particular witnesses who 
spoke at first hand of arrangements which existed. It was 
within that context we think that Salmon C. observed 

that the order of the Commission in Court Session being 
made on the basis of evidence before it should be taken as 
the best available expression of the relevant agreements 
that had previously operated. We repeat our view that 
the result of the deliberations of the Commission in 
Court Session would quite naturally be persuasive, 
nevertheless it was only part of the material which led 
Salmon C. to decide in favour of the case presented by 
the respondents and in particular we note that he 
addressed the matters mentioned in section 43 of the 
Industrial Relations Act 1979. The evidence which is 
admissible in proceedings before the Commission is not a 
matter of strict application, as is indicated by section 26, 
which, to say the least substantially modifies rules of 
evidence which have application in proceedings in other 
courts by providing that the Commission shall not be 
bound by any rules of evidence. Nevertheless we take it 
as a basic rule that a decision should be based on material 
properly before the Commission for the purpose of the 
particular proceedings and not upon extraneous 
information, see Pearce v. Lake View and Star Ltd 1969 
WAR 84. We do not consider it would permit a single 
commissioner to act upon evidence or information 
acquired by the Commission in Court Session without 
the parties having an opportunity to consider it and, if 
necessary, to dispute or qualify it, in this case that 
opportunity was available. As a party to proceedings in 
application 758 of 1986 the company was undoubtedly 
aware of the material which the Commission in Court 
Session then relied upon and it was made plain in pro- 
ceedings in application 247 of 1987 that the respondents 
intended to rely on what was there presented, which leads 
us to think that the company understood that some use 
might be made of such material in deciding the matter. In 
our view the provisions of section 26 (3) may not be 
called in aid in the particular circumstances because of 
the way in which the company chose to respond to the 
claim. It was afforded a hearing where it chose to take 
issue and on occasions when objections were unavailing 
it took no steps to otherwise contest the material which 
the respondents obviously intended to rely upon, even 
though there was opportunity then to do so. Accepting 
that it was for the Commission, in this instance, to be 
satisfied as to those matters referred to in section 43 (2), it 
appears to us that the provisions of section 26 (1) (b) were 
particularly apt since they permit the Commission to 
inform itself on any matter in such way as it thinks just, 
without being bound by rules of evidence, and, because 
of the wide canvassing of the issue in earlier proceedings 
before the Commission, there was an abundance of 
available material as to the position of paid union 
meetings. 

It needs to be emphasised that the substantial basis of 
the decision which Salmon C. made to grant the claim for 
variation of Industrial Agreement No. 10 of 1979 was 
that paid union leave was warranted on considerations of 
merit and there was a clear adjudication in favour of the 
practice after prolonged hearings before the Commission 
in Court Session. It was not therefore unexpected that 
with much of the same material before him, a similar 
decision should be arrived at. Apart from finding that it 
was a practice which was warranted on merit it was held 
that it did not involve awarding new conditions of 
employment which would conflict with the wage fixing 
principles and that the need for variation came about 
through circumstances which could not have been 
foreseen and had the effect of rendering unfair a pro- 
vision of the agreement, namely Clause 18 (6), the pro- 
visions of that clause being inconsistent with an arrange- 
ment to pay employees who were absent from the work- 
place because of attendance at a union meeting. 

Grounds 2, 6 and 7 relate to the application of the 
wage fixing principles and may be conveniently dealt 
with together. Ground 2 alleges that the Commissioner 
erred in holding that the wage fixing principles were not 
really in issue in the case. Having said that they were not 
really in issue, the learned Commissioner went into a 
careful analysis of the proposed variation in the light of 
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the wage fixing principles and indeed Ground 6 contains 
allegations that he erred as well in this respect, namely:— 

Held that he was bound by the so called "de 
facto''' wage fixing principle and further that such 
principle: 

(i) had application in this case; 
(ii) applied to over award conditions or a 

benefit or condition allowed by employees 
outside of a registered industrial agree- 
ment or award. 

(iii) could override or nullify the effect of the 
wage fixing principle of the Commission. 

In state wage reviews from time to time it has been 
recognised as a general rule that a claim by an employer 
to worsen conditions of employment should be refused 
unless it is shown to be necessary and on balance to the 
advantage of the employees concerned. Applying this 
test to the circumstances as he found them the learned 
Commissioner considered the proposed alteration was 
not contrary to the wage fixing principles because in 
reality it represented a restoration of a condition of 
employment which had previously existed by mutual 
arrangement, hence the union members would receive no 
greater benefit than before and no additional cost would 
be involved. Furthermore, there was no basis for flow-on 
claims because unions had given their undertakings and 
also for the plain reason that there already existed 
equivalent arrangements elsewhere throughout the iron 
ore production and processing industry. Put shortly 
there is in our view no relevant error established by 
Grounds 2, 6 or 7, which would entitle us to interfere 
with the judgment that a variation which would give 
effect to a practice which had been followed here and 
elsewhere in the particular industry would not be con- 
trary to the wage fixing principles. We put aside for the 
moment the necessity to consider whether the previous 
arrangements did raise a valid expectation and whether 
the discontinuance of those arrangements was unfair, 
those matters we shall shortly turn to, nevertheless it 
appears to us that it was not at all inappropriate that 
Salmon C. should approach the question of whether the 
wage fixing principles were being contraverted by con- 
sidering the substantial effect of a variation of the 
industrial agreement, given that in practical terms it 
would merely restore an arrangement which had 
previously existed. In the overall no extra cost would be 
imposed upon industry than that which had previously 
existed and flow-on was not a practical consideration 
where the practice was universal throughout the 
industry. 

In further grounds the appellant challenges other 
factors upon which the decision was based. It is alleged 
that the Commissioner erred in that he:— 

3. Held that the previous arrangements or agree- 
ment between the parties relating to paid meetings 
for union members in working time ("the 
meetings") raised valid expectations that the 
arrangements or agreements would continue in 
force when no evidence or sufficient evidence 
existed to justify such a finding or inference. 

4. Held that the appellant carried the burden of 
showing that it's policy to refuse further meetings of 
such a kind is fair and reasonable in all the circum- 
stances when: 

(i) the agreement or arrangement between the 
parties was never intended to be enforce- 
able for an indefinite duration; 

(ii) the agreement or arrangement between the 
parties was never intended to form part of 
an industrial agreement or award; 

(iii) the respondents (applicants at first 
instance) accepted that they carried the 
onus of satisfying the Commission that the 
Industrial Agreement should be amended; 

(iv) the onus was on the respondents (appli- 
cants in first instance) to show that the 
company had acted harshly or unfairly. 

5. Held that if the appellant could not discharge 
the burden of showing that the action not to allow 
meetings was fair and reasonable there were grounds 
per se for incorporating the agreements or 
arrangement into Industrial Agreement 10 of 1979. 

8. He decided the matter before him in favour of 
the respondents when there was no or no sufficient 
evidence before him which would justify a finding to 
amend Industrial Agreement No. 10 of 1979. 

9. Held on the evidence that: 
(a) there was a valid expectation in all the 

Unions that the arrangement for the paid 
meetings would remain in force for as long 
as other major conditions of employment 
prescribed in agreement No. 10 of 1979 
when there was no or no sufficient 
evidence to justify such a finding; 

(b) because one of the Unions was found to 
have refused or neglected on the grounds 
of secrecy to have incorporated the 
arrangement for meetings into agreement 
No. 10 of 1979 when it could readily have 
done so there were grounds for attributing 
to the appellant an intention to perma- 
nently allow the meetings. 

10. Held that: 
(a) the appellant must have known that by 

terminating the arrangement for paid 
meetings that the respondents would 
counter with a claim that the practice be 
restored when no evidence or no sufficient 
evidence existed to support such a finding; 

(b) it followed from such a finding that an 
order compelling the appellant to allow the 
meetings for the duration of agreement 
No. 10 of 1979 would impose no extra 
costs on the appellant. 

11. Held that:— 
(a) the requirements of section 43 (2) could be 

equated with what was "industrially 
unfair"; 

(b) that the practice (of allowing meetings) 
had been found to be industrially fair; 

(c) Clause 18 (6) was industrially unfair. 

These grounds in one way or another go to findings 
concerning an arrangement whereby the company agrees 
to pay union members for attending monthly meetings 
on stipulated conditions. There was documentary 
evidence of such agreements made between the company 
and two of the unions, these were the result of 
arrangements made as early as 1979 and were of 
indefinite duration but subject to review. In addition 
there was evidence from a past union organiser of the 
Amalgamated Metal Workers and Shipwrights Union, 
Mr C.A. Hollett, and a present organiser of that union, 
Mr A. W. Clarke. The tenor of their evidence was that the 
arrangement was an innovation by the company for the 
purposes of rationalising previous practices in which 
there was no control over the time or duration of union 
meetings, their testimony also indicated that it was the 
intention that it be part of an ongoing industrial relations 
exercise much the same as that followed at that time in 
other places throughout the Pilbara iron ore industry. 
Mr Hollett negotiated the arrangement for his own union 
and, as we understand it, by 1982 each of the respondent 
unions participated and according to Mr Hollett and Mr 
Clarke the unions certainly expected that the arrange- 
ment was to be a permanent one, while for its part the 
company appeared to them to be perfectly comfortable 
with the arrangement. Each of these witnesses said that 
he had read and agreed with evidence on transcript in 
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proceedings from application 758 of 1986. The relevant 
evidence related to the company's initiative and support 
in establishing the practice of paid union meetings, and 
each of the witnesses indicated that this situation 
continued until July 1986 when a change in the attitude 
of management caused abandonment of the practice. 

Local agreements constituted a formal recognition of a 
binding arrangement and, even though the arrangement 
was not written into Industrial Agreement No. 10 of 
1979, Salmon C. was clearly persuaded by the evidence 
before him which attributed the omission to enshrine the 
arrangement in the Industrial Agreement to the 
company's diffidence in exposing itself to criticism from 
other employers for providing by agreement for such 
conditions. It may be that that explanation sounds 
unconvincing to some but in our view there can be little 
doubt that the unions anticipated that the arrangement 
would be honoured in any event. If it had not been so 
they could have been expected to demand inclusion of 
such provision in the agreement, whether the demand 
would have been successful is another thing but having 
already achieved such a condition with the other major 
iron ore producers it seems most likely that the unions 
would have endeavoured to achieve a similar provision 
unless they expected that the company would honour the 
arrangement as it existed. The fact is that the company 
did honour its commitment to paid union meetings until 
mid 1986, notwithstanding that, strictly speaking, it was 
contrary to Clause 6 (12) (a) of the Industrial Agreement 
that any contract of employment contain a term or 
condition inconsistent with Clause 18 (6) thereof. That 
latter clause was inserted in 1982 and its terms are such 
that they preclude an arrangement to pay for absence on 
union matters, nevertheless, the fact that the company 
continued to pay indicated that there was no intention 
that Clause 18 (6) be interpreted so as to abrogate the 
arrangement which the company was voluntarily 
complying with. For their part the unions had pressed for 
and obtained a similar condition elsewhere and, rightly 
or wrongly, Clause 18 (6) was hardly likely to have been 
regarded by the unions as an impediment to the 
continuation of an arrangement for paid union meetings. 
On either side a change of attitude or intention could not 
reasonably be anticipated, so in effect it became unfair in 
the view of the Salmon C. to apply Clause 18 (6) in such a 
way as to preclude the long standing practice of paying 
for the absence of an employee for the purpose of 
attending a union meeting, that being an absence which is 
not provided for in the clause. 

Since the company chose not to call evidence before 
the Commission, the only evidence was that favouring 
the case argued by the unions. It can be accepted without 
difficulty, in our view, that from 1978 until July 1986 
paid union meetings constituted an adjunct to the con- 
ditions of employment of the company's employees 
notwithstanding the provisions stipulated in Industrial 
Agreement No. 10 of 1979. That circumstances have 
arisen since the arrangement operated between 1978 and 
1986, which circumstances resulted in a change of 
attitude by the company in relation to this and other 
practices, has not seriously been challenged. Such 
circumstances do exist according to the finding of the 
learned Commissioner and in his judgment they render 
the provisions of the agreement no longer just, that was a 
matter for him to determine on all the material before 
him as an exercise of discretionary judgment and in our 
view it was open for him to find as he did. Despite 
assertions to the contrary the short answer to the many 
matters raised in the grounds of appeal is that they have 
not shown the exercise of discretion to be afflicted by any 
error which would permit us to review the decision under 
appeal. Accordingly we propose to order that appeal 406 
of 1987 and 506 of 1987 each be dismissed. 

Order accordingly. 

Appearances: 
Mr H.J. Dixon (of Counsel) on behalf of the 

appellant. 

Mr D.M. Stone (of Counsel) on behalf of the 
respondents. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 406 of 1987. 

Between Robe River Iron Associates, Appellant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, 
Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner J.A. Negus, 
and Commissioner S.A. Kennedy. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 9th day of June 1987 and having heard 
Mr H.J. Dixon (of Counsel) on behalf of the appellant 
and Mr D.M. Stone (of Counsel) on behalf of the 
respondents and judgment being given on the 9th day of 
June 1987 wherein the Full Bench unanimously dismissed 
the appeal and gave reasons therefor on the 3rd day of 
August 1987, it is this day, the 3rd day of August 1987 
ordered that the appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 506 of 1987. 

Between Robe River Iron Associates, Appellant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, 
Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner J.A. Negus, 
and Commissioner S.A. Kennedy. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 9th day of June 1987 and having heard 
Mr H.J. Dixon (of Counsel) on behalf of the appellant 
and Mr D.M. Stone (of Counsel) on behalf of the 
respondents and the Full Bench having reserved 
judgment on the matter and judgment being delivered on 
the 3rd day of August 1987 wherein the Full Bench 
unanimously dismissed the appeal and gave reasons 
therefor, it is this day, the 3rd day of August 1987 
ordered that the appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Indastrial Relations Act 1979 
Section 49. 

James V. Bannister 
and 

Kema Corporation Pty Ltd trading as Miss Maud. 
No. 552 of 1987. 

RESTAURANT, TEAROOM AND CATERING 
WORKERS' AWARD No. 48 of 1978. 

Chef Restaurant 

BEFORE THE FULL BENCH. 
His Honour the President D. J. O'Dea, 

Chief Commissioner BJ. Collier, 
and Commissioner G.J. Martin. 

7th day of September 1987. 

Termination of employment — unfair dismissal — 
appeal — respondent claimed appellant given notice 
prior to dismissal — claim denied by appellant — 
respondent had programme of reduction — reason- 
able to assume the appellant was given notice prior 
to dismissal — appellant claimed compensation — 
grounds for compensation not established — appeal 
dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is an appeal against the 
dismissal of a claim by a former employee, James Victor 
Bannister, that he was unfairly dismissed from his 
employment with the respondent, Kema Corporation 
Pty Ltd trading as Miss Maud. 

Originally, the employee referred to the Commission 
applications purporting to be pursuant to section 29 of 
the Industrial Relations Act 1979 and each being directed 
to a differently named organisation seeking an order on 
the grounds of unfair dismissal, victimisation and racial 
discrimination. Apparently the appellant was attempting 
to ensure that action was taken against the right party 
and the Commission dealt with the application as one, 
upon the only relevant ground provided in section 29, 
namely that the appellant, as applicant, claimed to have 
been unfairly dismissed from his employment. That 
course has not been called in question in any way in this 
appeal. 

The appellant was employed at the respondent's 
Carillon restaurant as a Carvery Chef, on a part-time 
basis, from 27 December 1982 to 26 September 1986, on 
which day as he reported for work he was ordered off the 
premises and forbidden to return. That action was taken 
following an event which occurred on that same day 
when the appellant reported to an officer of the State 
Energy Commission that the area of the premises in 
which he worked was unsafe. This report resulted in the 
attendance of an inspector who found some deficiency in 
the electrical system and issued a work order to be carried 
out within 21 days. As the Commission recognised, an 
employee has every right to take appropriate action to 
ensure safe working conditions whether or not the 
employer is advised beforehand. It would be wrong to 
condone the sacking of an employee for taking such 
action and if that were the only reason for the dismissal, 
in my view, it would be in the relevant sense unfair. In the 
instant case, the complaint of the appellant that he was 
sacked unfairly on the spot because he simply asked that 
the SEC come and inspect because he was concerned 
about the safety of the Carvery, met with assertions by 
the respondent that there were other explanations. It was 
claimed that he was already on notice having been given 
two weeks' notice of termination about one week before 
26 September 1986 because of cut-backs in part-time and 
casual staff due to a down-turn in the employer's trading 
position. The appellant stated that he did not receive any 
notice or payment in lieu of notice at all but that he was 

instantly dismissed and was not paid any wages due to 
him on the day of termination of his employment. 
Secondly it was claimed by the respondent that on 26 
September 1986 the appellant made threats against other 
members of the employer's staff in the course of a tele- 
phone call to one of them. The appellant denied that he 
threatened anyone. 

The appellant was employed pursuant to the terms and 
conditions of the Restaurant, Tearoom and Catering 
Workers' Award 1979 which makes provision for notice 
of termination to be given and in the case of an employee 
such as the appellant it provided for one week's notice of 
termination or a week's pay in lieu of notice. There is no 
requirement that notice be given in writing. 

After the appellant had testified before the Commis- 
sion, the respondent adduced evidence in order to show 
that the appellant was already on notice of termination 
and his actions on 26 September 1986 were calculated to 
damage the respondent and a decision was made to pay 
out the remaining period of notice. 1 propose to 
summarise the evidence. 

Nicholas Werner Niederberger is the Executive Chef at 
the Carillon Restaurant responsible for supervision of 
the kitchen staff. Except on rare occasions when he is 
absent he prepares work rosters for employees. He was 
aware that at the relevant time the respondent was in 
financial difficulties. In September 1986, upon instruc- 
tions received by him, he gave the appellant two weeks' 
notice because of the necessity to cut back on staff. He 
did not state what date that occurred but recalled that it 
was done in the presence of another member of staff 
named Dusan Njegich. He recalled that on 26 September 
1986 the appellant telephoned him and told him in an 
angry tone that the electricity at work was unsafe and 
that somebody could get killed and that he (the 
appellant) had telephoned the union, the licencing 
authority and the health inspectors. The appellant had 
never previously raised with him the question of electrical 
safety. He was instructed by a Mr Paulus to dismiss the 
appellant as soon as he came to work on that day because 
of his approach to the SEC. When the appellant came to 
work on that day he told him he was dismissed and 
ordered him off the premises. 

Dusan Njegich gave evidence that he is a Chef at the 
restaurant. The appellant never discussed with him 
matters of safety concerning electrical wiring at the 
workplace. He recalled being present about 5.15 p.m. on 
a day, the date of which he did not specify, when the 
appellant walked into the premises and from a position 
outside an office he heard Mr Niederberger, who was 
making up rosters, call the appellant into the office and 
say to him: "We've got to give you two weeks' notice 
because we are cutting down on staff". He said he was 
present on 26 September 1986, again about 5.15 p.m., 
when the appellant walked into the premises. He believed 
that on the occasion Nick (Mr Niederberger) and Michael 
(Mr Paulus) were present and he thought it was Michael 
who said: "You're sacked from now, we don't want you 
on the premises". 

Nicholas Michael Paulus gave evidence that he is 
Service Executive Manager in the employ of the 
respondent. He knew and had contact with the appellant 
who never mentioned his concerns about electrical safety 
at the Carillon Restaurant. The respondent employs full- 
time employees including a qualified electrician for the 
purpose of doing regular maintenance on its premises. In 
the second half of 1986 the respondent encountered 
financial difficulties and decided to reduce costs by 
shedding staff. He affirmed that a direction was given to 
Mr Niederberger in late September 1986 to further 
reduce staff in relation to the respondent's financial 
problems. In answer to the question: "Are you aware 
whether Mr Bannister was one of those whose positions 
were made redundant at that stage?" he made an oblique 
answer. According to the transcript at page 54 he replied: 

The position as such was not made redundant; the 
position as such does not require a qualified person 
— to do that job — on the highest salary structure. 
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It can be maintained by levels of the kitchen on 
existing staff they have available to them and also 
junior staff. It is a carvery position. There is no skill 
required in that position. 

He said that after the appellant was given notice he did 
not approach him (Mr Paulus) but he did approach Miss 
Maud by telephone. On 26 September 1986 he went to 
the restaurant in response to a request by an inspector 
from the SEC that he attend the Carillon Restaurant 
premises. He had then returned to his office and 
instructed the Executive Chef, Mr Niederberger, to 
dismiss the appellant immediately he came onto the 
premises because he considered the appellant's action 
was calculated to damage the respondent. He said that 
later that day he received a telephone call in which the 
appellant told him he had reported to the SEC unsafe 
working conditions at the restaurant, he had been to the 
union and he also intended going to the Health 
Department. He said the appellant used threatening 
words to the effect "I'm going to get your chefs". 

I have not mentioned the testimony of Alfred Von 
Kanel employed as a chef as second-in-charge at the 
Carillon Restaurant because his evidence related largely 
to matters concerning negotiations between a union and 
the respondent concerning an extension of working 
hours for the appeOant and this matter occurred some 
time before the events surrounding the appellant's 
dismissal and appears to me to be of little relevance to 
those events. Likewise the summary of evidence which I 
have recounted has omitted reference to such matters. 

In his testimony the appellant denied altogether 
receiving notice of termination and denied he had made 
any threats but he claimed that he had told Mr Paulus 
that he was going to call in the SEC because he was con- 
cerned about safety in working conditions at the 
restaurant. In other respects his version of the events of 
the day, and that of the respondent's witnesses are not 
seriously at variance. It should also be noted that I have 
made no reference to other matters of complaint such as 
victimisation and racial discrimination, these being 
matters raised in his application at first instance and 
matters to which he referred in his testimony. In my view 
they could not relate to the central issue which was 
whether circumstances leading to Mr Niederberger 
ordering him off the premises on 26 September 1986 and 
telling him not to return amounted to unfair dismissal 
from his employment. 

The Commission at first instance came to the con- 
clusion that it was probable the appellant was already on 
notice on 26 September 1986 and a decision to pay out 
the appellant for the period of notice remaining was 
justified. The appellant instituted this appeal against the 
Commission's decision on a number of grounds which 
asserted, inter alia, that witnesses for the respondent had 
sworn falsely in a number of respects in particular that on 
18 or 19 September 1986 he was given two weeks' notice. 
Subsequently with the assistance of an agent fresh 
grounds of appeal were filed and the Full Bench granted 
leave on the application of the agent, despite opposition 
from the respondent, and this permitted the appellant to 
argue the appeal on the following grounds:— 

... that the decision of the Commission made the 
following errors of law and did not determine the 
claim for unfair dismissal properly in accordance 
with the weight of evidence; to wit:— 

(i) That the Commission did not properly 
consider the Applicant's status under the 
Allied Liquor Trades Employees Award in 
respect of notice and wages entitlements 
due and owing as a result of a decision to 
dismiss the Appellant; 

(ii) That the Commission did not consider the 
Admission of Mr Pember in the 
Respondent's Notice of Answer and 
Counter-proposal dated 21 November 
1986 that staffing levels had to be reduced 
(inter alia); 

(iv) That the Commission did not consider 
whether this admission was an estoppel on 
any subsequent explanation by the 
Respondent and did not weigh this con- 
sideration in respect of the credibility of 
the witnesses called by the Respondent; 

(v) That the Commission did not consider 
another admission by the said Mr Pember 
in the same notice which indicates 
expressly that the Respondent dismissed 
the Appellant for misconduct; viz 
"reporting his area of work to the SEC for 
unsafe working conditions, and 
threatening the staff over the telephone to 
Mr Paulus that he will get even with 
them". 

(vi) That the Commission did not consider 
whether this admission was a further 
estoppel and did not weigh this considera- 
tion in respect of the credibility of the 
witnesses for the Respondent; 

(vii) That the Commission determined the 
nature of the dismissal against the weight 
of evidence by failing to consider the 
summary termination on 26 September 
1986, the absence of any managerial 
warning concerning the Appellant's 
conduct and the peremptory decision to 
terminate which deprived both the 
Appellant of any opportunity to explain 
his actions; and the Respondent to make 
clear to the Appellant the real grounds for 
its decision to dismiss; 

(viii)That the Commission did not consider 
properly the significance of the 
Respondent's failure to pay wages in lieu 
of working out the alleged notice at the 
time of dismissal and the significance and 
probability of the Respondent having 
dismissed the Appellant summarily and 
unfairly in a period during which the 
Respondent alleges that the Appellant was 
under notice of dismissal; and 

(ix) That the Appellant refers to pages 9,11, 
12,15,16,19,22,23,24,25,26,27,30,33, 
34, 35, 36, 37, 38,40,42,43,47,48,49,51, 
53, 54 and 56 of the transcript (inter alia). 

The agent of the appellant has identified a number of 
deficiencies in matters which the respondent presented to 
the Commission and it is claimed that the Commission 
made findings and inferences which are contrary to 
admissions and against the weight of evidence. These, it 
is claimed, are sufficient to show a fundamental error in 
that the Commission failed properly to characterise the 
dismissal as summary dismissal in circumstances which 
were unfair. One example on which the argument relies is 
that the notice of answer is at variance with evidence that 
the appellant was given two weeks' notice of dismissal 
before 26 September 1986, which is not stated in the 
notice of answer, the wording of which suggests that 
labour changes were intended to occur after October 
1986. It would not appear to be inconsistent with that 
time projection if notice of termination were given on 18 
or 19 September. The notice of answer, when read as a 
whole, can therefore reasonably be reconciled with the 
evidence. 

The second matter related to evidence. The appellant 
emphatically denied that he was given notice of dismissal 
prior to 26 September 1986 and as it was the respondent 
which asserted this to be the case, it bore an obligation to 
show that it was more probable than not. The evidence 
which the respondent adduced was in some respects 
deficient. The appellant acknowledged in his application 
that he had received some wages ($195.93) subsequent to 
his dismissal but the respondent omitted to produce 
evidence to show whether he was paid all wages due up to 
the expiration of the purported notice of termination. 
Accordingly it was unclear whether or to what extent that 
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notice of termination complied with the relevant award 
provisions relating to the payment of wages on termina- 
tion. Witnesses were vague about the date when the 
notice was given.1 This was somewhat surprising in the 
case of Mr Niederberger who was responsible for making 
up rosters, but was unable to fix the date more accurately 
than "late September". Mr Paulus too was unable to 
specify the date and in fact the information that the 
appellant was one of those who received a notice to 
terminate in late September was implied from what the 
witness said rather than direct testimony, that being 
because he did not answer a direct question. 

It was part of the appellant's submission that the 
whole business of labour shedding and two weeks' notice 
of termination was invented after the event in order to 
minimise the legal consequences of summary dismissal 
on 26 September 1986, yet on another limb of his 
argument the appellant was prepared to assume, as a 
basis for a submission that the two weeks' notice period 
was substituted by summary dismissal effective from 26 
September 1986, that the Commission in fact correctly 
concluded that the appellant was already on notice on 
that date. In the circumstances it was necessary that the 
Commission be satisfied of that issue according to the 
relevant standard of proof, that is the balance of 
probabilities, and if the probabilities are equal the 
burden is not discharged. In general an Appeal Bench is 
reluctant to differ from a tribunal at first instance on 
questions of fact particularly when it has heard the 
witnesses and the Appeal Bench has not: see Kwinana 
Construction Group Pty Ltd v. Electrical Trades Union 
(34 WAIG 51). It will differ on occasions where findings 
of fact or the inferences drawn therefrom are shown to 
be wrong. In my opinion, it has not been shown in the 
present case that the Commission was wrong in its 
finding that it was probable that the appellant had 
already received notice. I reach that conclusion having 
considered the evidence and after allowing for the short- 
comings to which I have referred. It seems to me that the 
Commission was entitled to remonstrate and did remon- 
strate about the manner in which some of the questions 
which were directed to issues in dispute were posed. Even 
so there was uncontested evidence of staff reductions due 
to a financial turn down, in addition Mr Paulus swore 
that he gave a direction to Mr Niederberger in late 
September to reduce staff in relation to the financial 
difficulties. He also swore that in September he gave the 
appellant two weeks' notice because of the necessity to 
cut back on staff. Mr Njegich affirmed that evidence of 
Mr Niederberger. In my view, upon the evidence before it 
it was open for the Commission to conclude on the 
balance of probabilities that about a week before 26 
September 1986 the appellant was given notice, probably 
because the respondent's difficulties caused a 
programme of reduction. 

The Commission also concluded that in taking the 
decision to pay out the applicant for the period of notice 
remaining from 26 September 1986 the respondent had 
grounds (presumably that is intended to mean sufficient 
grounds). I have pointed out that the evidence was 
insufficient to show whether the appellant was in fact 
paid out for the period referred to, moreover the 
effective action taken by the respondent was to sack the 
appellant on the spot and I am somewhat at a loss to 
understand what grounds were considered to be 
sufficient to justify that action, according to the con- 
clusion reached by the Commissioner. The appellant 
obviously managed to create the impression that by 
notifying the SEC he intended to damage or embarrass 
the respondent. The difficulty is that although the 
Commission noted that, before it, the appellant dis- 
played a strong sense of grievance, any intention to 
damage or embarrass the respondent by reporting to the 
SEC is not made manifest in the evidence or other 
material which was before the Commission, that being 
the only matter to which the consideration of the Full 
Bench is directed in determining this appeal. There was 
of course a direct assertion in the notice of answer that 
the appellant had threatened the staff over the telephone 

to Mr Paulus, although the statement of Mr Paulus that 
other staff were threatened and the appellant's denial left 
the evidence as to that issue evenly poised. In my view the 
evidence and matters before the Commission leave little 
room for any other conclusion but that the substantial 
reason for the appellant's dismissal on 26 September 
1986 was that he called in the SEC without reference to 
the respondent. That of itself in my view does not 
provide sufficient ground for summary dismissal and 
should be treated as unfair. This is small consolation 
however because it in no way affects the fact that the 
appellant was due to leave the respondent's employment, 
in accordance with the notice he received, about a week 
after that date. The agent of the appellant contended that 
summary dismissal had the effect of substituting any 
existing period of notice. He referred to an English 
authority, Harris and Russell Ltd v. Slingsby (1973) 3 All 
ER 31. In that case the fact that an employee had been 
unfairly dismissed during a period of notice of termina- 
tion was held in no way to affect the fact that he was due 
to leave his employment at the end of that period of 
termination. In my opinion it is supportive of the view- 
point that I have expressed. Reference is also made to 
two decisions of the New Zealand Arbitration Court, 
Auckland Grocers Assistants IUOW re Fabris v. Cooks 
Trading Co (1979) NZACJ 229 and Wellington Road 
Transport and Related Industries Motor and Horse 
Drivers IUW re Hepi v. Fletcher Construction Co Ltd 
(1983) NZACJ 653 at 667-669. There, issue arose as to 
whether a first dismissal was really a dismissal at all since 
it did not come to fruition because a second dismissal 
supervened, however the reasoning, related to the 
present facts, supports the proposition that the giving of 
two weeks' notice determined the moment when the 
contract of employment would be terminated and that 
notice was not revocable by the employer's unilateral 
action. It seems to me to follow that although the 
appellant may be considered to have been unfairly dis- 
missed on 26 September 1986 any relief which is con- 
templated must take into account the fact that his 
employment future with the respondent was of very short 
duration. In those circumstances if the Commission had 
treated the dismissal on 26 September 1986 as unfair 
there was no reasonable prospect of an order for 
reinstatement. The appellant failed in my view to 
establish any basis to ground an order for compensation 
notwithstanding that under "unfair dismissal" he 
claimed $10 000. I consider it was well within the power 
of the Commission in the circumstances to decline to 
make any award. 

For the foregoing reasons I propose that the appeal be 
dismissed. 

THE CHIEF COMMISSIONER: I have read the 
Reasons for Decision of His Honour, the President, and 
agree with his conclusion that the appeal be dismissed. 

From the evidence advanced to the Commissioner it 
was reasonable for her to conclude that Mr Bannister was 
probably already on notice of the termination of his 
contract of employment on 26 September 1986 and that 
the respondent had grounds for ending the 
employer/employee relationship before that notice 
expired. 

COMMISSIONER MARTIN: I also agree that the 
appeal be dismissed and share the views expressed by the 
Chief Commissioner. 

PRESIDENT: For the foregoing reasons the Full Bench 
is of the opinion that the appeal should be dismissed. 

Order accordingly. 

Appearances: 
Mr W.D. Clay don and with him Mrs C. Gardner on 

behalf of the appellant. 
Mr P.J. Cooke on behalf of the respondent. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 1731 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49. 

James V. Bannister 
and 

Kema Corporation Pty Ltd trading as Miss Maud. 
No. 552 of 1987. 

RESTAURANT, TEAROOM AND CATERING 
WORKERS' AWARD No. 48 of 1978. 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner G.J. Martin. 

7th day of September 1987. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 21st day of July 1987 and having heard 
Mr W.D. Claydon and with him Mrs C. Gardiner on 
behalf of the appellant and Mr P.J. Cooke on behalf of 
the respondent and the Full Bench having reserved 
judgment on the matter and judgment being delivered on 
the 7th day of September 1987 wherein the Full Bench 
unanimously dismissed the appeal and gave reasons 
therefor, it is this day, the 7th day of September 1987 
ordered that the appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — Appeal to Full Bench. 

Master Builders' Association of Western Australia 
(Union of Employers), Perth 

and 
Building Trades Association of Unions of Western 

Australia (Association of Workers) and John Holland 
Constructions Pty Limited. 

No. 237 of 1987. 

NO AWARD. 
Site allowance Building industry 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Commissioner J.A. Negus, 
and Commissioner J.F. Gregor. 

Perth 24th day of July 1987. 

Site allowance — Disabilities — Parties sought ratifica- 
tion of agreement — $1.70 per hour granted — 
Appeal by intervenor — Failure to consider the 
principles in Sapri's case and the Wage Fixing 
Principles — Appeal Upheld — Wage Fixing 
Principles not applied — Principles in Sapri's case 
and consequently Wage Fixing Principles to be 
properly applied — Decision suspended — Matter 
remitted for further hearing and determination. 

Reasons for Decision. 
THE PRESIDENT: John Holland Constructions Pty 
Limited is a major construction company which employs 
members of the various unions forming the Building 
Trades Association of Unions of Western Australia 
(Association of Workers) and at the relevant time those 
employees were engaged in construction work at a site in 

the city of Perth which is referred to as the main Forrest 
Place Redevelopment site. Each of the organisations to 
which I have referred are bound by the provisions of the 
Building Trades (Construction) Award and after 
negotiation they reached agreement that an allowance be 
paid to employees on site to compensate for disabilities 
and that it be at a proposed rate of $1.70 per hour 
worked. That agreement was required to be ratified 
pursuant to Clause 8 (16) — Site Allowances which 
requires that the agreement be referred to the 
Commission for ratification in accordance with the 
criteria outlined in Full Bench decision of the 
Conciliation and Arbitration Commission dated 25 
February 1983 (Print F1957). 

Pursuant to the required procedure the matter was 
referred to the Commission by John Holland Construc- 
tions Pty Limited and the Building Trades Association of 
Unions of Western Australia (Association of Workers) 
was named as respondent to the application. It contained 
a statement of claim which referred to the agreement and 
requested the Commission to consider ratification. The 
provisions of section 32 of the Industrial Relations Act 
1979 are relevant to every matter referred to the Commis- 
sion but it was unusual to be seeking the Commission's 
sanction of an agreement already reached and resolution 
of such a matter was unlikely to be assisted by con- 
ciliation. Accordingly the Senior Commissioner dealt 
with the application as a matter of arbitration and the 
course that was taken appears to have been open under 
the provisions of section 32 (6). In any event the Senior 
Commissioner conducted a hearing on 30 January 1987 
at which the above parties were represented and with the 
leave of the Commission intervention was allowed of the 
Confederation of Western Australian Industry Inc and 
the Master Builders' Association of Western Australia 
(Union of Employers) Perth. 

The Commission heard evidence and submissions and 
subsequently the site was inspected. It is convenient to 
make brief reference to the matters which each of the 
parties saw fit to put to the Commission. 

In its submission John Holland Constructions Pty 
Limited covered information concerning the project on 
the site, which project was expected to extend until 
February 1988 and cost an estimated $14.8 million at the 
peak of 40 employees and an average of 30 employees. 
Construction work was intended to be carried out on the 
old Boans site and the north-west corner of Forrest Place 
and part of the city railway station. Particular difficulties 
were anticipated because the site was in the central 
shopping area providing difficulty of access and con- 
gestion. The $1.70 per hour site allowance proposed was 
intended to cover all disabilities associated with the site. 

Having made their agreement which only needed to be 
ratified the original parties to the application were of 
course in full accord, for its part the Building Trades 
Association of Unions of Western Australia (Association 
of Workers) endeavoured to justify the proposed 
allowance by reference to awards of the Australian 
Commission and agreements between other parties in 
which various site allowances were struck. None of these 
was of the order of $1.70 per hour. The Association 
pointed out that the agreement with John Holland Pty 
Limited took place against a background of the building 
industry code of conduct in which agreements between 
unions and contractors were prohibited unless approved. 
It further relied upon a negotiated site allowance of $ 1.40 
for each hour worked in lieu of payment for specific 
disabilities at Newspaper House project at Herdsman, 
for which the Commission otherwise constituted had 
issued an order by consent. In support of its submissions 
evidence was given by a union organiser in relation to the 
nature of particular disabilities encountered on site. 

The Confederation of Western Australian Industry 
Inc obtained leave to appear and in its submission it 
stressed the need for adherence to what are commonly 
referred to as the wage fixing principles, in particular it 
referred to the need to avoid contrived arrangements 
which would circumvent established principles; that 
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increases outside national adjustments must constitute a 
very small addition to overall labour costs, and that any 
increases awarded should be on the basis that they will 
not become a cause of flow on. In particular reference 
was made to the requirements of principle 9 which relates 
to allowances and the need for a complete and proper 
assessment to ensure compliance with principle 10. The 
Confederation put it to the Commission that other 
awards and agreements provided no justification for the 
allowance claimed unless they in their turn were shown to 
comply with the wage fixing principles. 

The Master Builders' Association of Western 
Australia (Union of Employers) Perth firmly endorsed 
the submissions of the Confederation which required 
compliance with the wage fixing principles. In addition, 
although it was conceded that the Forrest Place site fitted 
into the pattern of projects for which allowances have 
been awarded having regard to its location and the value 
of the project, it strongly contested the existence of 
special factors justifying the proposed allowance, 
particularly when an industry allowance of $13.50 per 
week was provided for in Clause 8 of the award in order 
to cater for a variety of disabilities normally encounter- 
ed. It was claimed that the proposed allowance was an 
attempt to fix a rate by reference to the amount the 
market could bear and that this was contrary to the wage 
fixing principles and to the criteria enumerated in the 
Sapri decision, that being the decision referred to in 
Clause 8 (16) from which the Commission was to adopt 
the applicable criteria. The Master Builders' Association 
of Western Australia (Union of Employers) Perth 
tendered to the Commission a summary of decisions of 
this Commission dealing with site allowances, the 
purpose in doing so was apparenty to indicate that the 
highest arbitrated allowance was in reference to 
Newspaper House and was fixed at $1.40 per hour. 

After the submissions and evidence the proceedings 
before the Senior Commissioner were adjourned to 
enable an inspection of the conditions on site to be made. 
This was done and a hearing of the application resumed 
on 4 February 1987 at which time the Building Trades 
Association called further witnesses as to the state of 
disabilities encountered on the site and after that the 
parties concluded their submissions. The Commissioner 
found that it was uncontested that the Forrest Place site 
fits within the pattern for the awarding of a site 
allowance and he decided that an allowance should be 
awarded to compensate for disabilities experienced 
above those provided by the award. Specifically he found 
that there were unusual disabilities which he described in 
his published reasons. He ratified the agreement and on 
17 February 1987 made the following order:— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, Award 
No. 14 of 1978 as amended, employees who are 
employed by the Respondent on the Forrest Place 
re-development site, Perth shall be paid a site 
allowance of $1.70 per hour for each hour worked in 
lieu of payments for confined space, dirty work, 
fumes, wet under foot and the handling of second- 
hand timber. 

The task of the learned Commissioner has to be deter- 
mined by reference to the provisions of Clause 8 (16) of 
the award. Those provisions distinguish between the task 
of the Commission where the parties have reached agree- 
ment, and where they have not and refer the matter to the 
Commission in order to determine an appropriate rate. 
In my view the Commission's task is really much the 
same in either event and requires that the Commission 
determines what is an appropriate rate to be paid as a site 
allowance. The provisions of Clause 8 (16) however 
impose upon the Commission an obligation to determine 
the matter in accordance with the criteria outlined in 
what is known as the Sapri decision. The relevant criteria 
are set out at pages 10 and 11 of print F1957 and are 
reproduced hereunder for convenience:— 

(i) In relation to a claim for a new site allowance 
the first issue to be decided is whether the site is 

one for which an allowance is appropriate. As 
the unions acknowledged, not all projects 
attract an allowance. The test is whether at 23 
December 1982 the site would have attracted 
such an allowance. It would be quite contrary 
to the intention of the wage pause to grant a site 
allowance for areas or circumstances where one 
would not have customarily applied or in any 
other way to create a precedent for the 
extension of site allowances beyond the areas or 
circumstances to which they have previously 
applied. 

(ii) As to the quantum of any allowance, this 
should be assessed on the same basis as 
immediately prior to 23 December and there- 
fore the level should not exceed what would 
have been appropriate at that date for the 
circumstances on the site. 

(iii) Fixation of a new site allowance should have no 
regard to other site allowances, even in the 
immediate area, which have not been assessed 
by the Commission or where the Commission is 
not satisfied that the amount agreed between 
the parties is appropriate. 

(iv) The foregoing applies to all claims for site 
allowances made before 23 December 1982 and 
not determined at that date as well as new 
claims after that date. 

In addition to the particular task allotted to the 
Commission pursuant to Clause 8 (16) the Senior 
Commissioner was, in this case, required to deal with the 
matter before him by the proper exercise of discretion as 
to whether or not to ratify the agreement and in con- 
sidering whether to ratify the agreement or determine an 
appropriate rate he was obliged to act in accordance with 
the wage fixing principles: Amalgamated Metal Workers 
and Shipwrights Union of Western Australia and 
Electrical Trades Union of Workers of Australia v. State 
Energy Commission of Western Australia 59 WAIG 494 
per Wickham J. at 496; see also re Clarkson ex parte 
Australian Telephone and Phonogram Officers 
Association (1981) 56 ALJR 224 and see State Review of 
National Wage Decision 67 WAIG 435 at 440. 

Failure to abide by the wage fixing principles justifies 
the Full Bench in concluding that the discretion has 
miscarried: Catherine McAuley Centre Day Care and 
Others v. Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous WA 
Branch 64 WAIG 1245, Wynne's Pty Ltd v. West 
Australian Branch, Australasian Meat Industry 
Employees' Union, Industrial Union of Workers 65 
WAIG 772. 

In reference to the present facts I consider it was open 
to find that the Forrest Place construction site is within 
the pattern of sites to which an allowance is customarily 
applied and the Senior Commissioner held that that 
much had been conceded. I also consider that there was 
sufficient evidence of disabilities of a nature which are 
customarily compensated by way of payment of an 
allowance. I cannot determine by reference to the terms 
of the order or from the brief reasons for decision which 
underlay the order, whether or to what extent the Senior 
Commissioner gave effect to the requirements which are 
imposed by Clause 8 (16) where the Commission is 
resorted to for the purpose of ratification where the 
parties have agreed upon a proposed rate. In particular it 
is not known whether he paid any regard to the informa- 
tion contained in a number of exhibits which purported 
to show allowances paid in respect of other sites. In my 
opinion such information is only of value if it is 
authentic, in that the disabilities on the site at which the 
allowance is paid are similar to those on the site in 
question and the allowance has been determined or 
ratified by an appropriate Tribunal in accordance with 
the wage fixing principles. In any event it was not 
possible to draw support from the information provided 
for an allowance beyond $1.40.1 venture to suggest that 
apart from the agreement of the original parties there 
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was little material put before the Senior Commissioner to 
enable him to assess the appropriate quantum of the 
allowance in compliance with the criteria in the Sapri 
decision. 

Again it is not possible to determine from anything 
that is said in the reasons for decision whether or in what 
way the learned Senior Commissioner was guided by the 
wage fixing principles in exercising his discretion. The 
Full Bench was informed that the order would in fact 
effectively add to the overall labour costs, some 
$750 000, if that be so it cannot be reasonably described 
as a very small addition to overall labour costs. In the 
appellant's contention this was one of a number of 
factors indicating that there was a failure in this case to 
exercise a proper discretion. It also pointed to the fact 
that the proposed allowance was a fixed amount and 
presumably was to operate throughout the project, even 
though some disabilities were of a temporary nature and 
others had been remedied. Furthermore there was no 
evidence or indication why, or to what extent, the pro- 
visions in the award for an industry allowance were 
shown to be inadequate. Again, according to the 
appellant's contention there was no evidence to indicate 
what would have been an appropriate allowance at 23 
December 1982 which, according to the Sapri test, is the 
appropriate date, and finally there was no evidence to 
indicate that an appropriate allowance could be as high 
as $1.70 per hour. 

Because a proposed rate of allowance was agreed to be 
paid by John Holland Pty Limited, the Senior 
Commissioner was required, according to the words used 
in Clause 8 (16), to ratify "it", presumably the agree- 
ment rather than to determine an appropriate rate as 
would otherwise be required, but the Sapri criteria 
necessitated that he decide for himself what was an 
appropriate amount of allowance having regard to that 
which would have been appropriate immediately prior to 
the imposition to the wage freeze on 23 December 1982. 
In other words in order to ratify the agreement it was 
necessary to make a proper assessment of the 
appropriateness of the proposed allowance. The Senior 
Commissioner faced the daunting task of assessing what 
was appropriate in the absence of evidence or sufficient 
evidence other than an indication of what the employer 
was prepared to pay and confronted with the Commis- 
sion's commitment to a general policy of restraint in 
relation to any proposal for an increase. Be that as it may 
I can find no evidence that the allowance proposed in the 
agreement which was sanctioned bears any relation to an 
assessment of the kind referred to in the second of the 
criteria set out in the Sapri decision. 

Accepting that the Forrest Place redevelopment site, 
because of disabilities, is suitable to attract an allowance 
for each hour worked, it is not apparent on what basis it 
was seen fit to ratify, in accordance with Clause 8 (16) of 
the award, the agreement to pay the proposed rate of 
allowance. In fact the proposed allowance is so much 
higher than allowances approved in respect of other sites 
considered to fit within the relevant pattern as to make it 
appear likely that the order under appeal has effectively 
awarded an increase which is beyond what is authorised 
by the wage fixing principles. Accordingly I am led to 
conclude that in this case the discretion has miscarried. 
This conclusion would justify the Full Bench taking the 
position to uphold the appeal and quash the decision, 
however the relief sought by the appellant is for a 
remission of the case for rehearing and that appears to be 
the best course since I think it was sufficiently established 
that payment of a site allowance is warranted subject to 
proper assessment of quantum. For these reasons I 
propose that the operation of the decision be suspended 
and the matter be remitted to the Commission for further 
hearing and determination in the light of the foregoing. 

Since writing these reasons I have had the advantage of 
reading, in draft form, the reasons for decision of Gregor 
C. I gratefully acknowledge his coherent account of 
developments in site allowance procedures culminating 
in the Sapri decision, the effect of which he has 1 think 
accurately summarised. On the basis of what he has 
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written, it appears, and should be acknowledged as a 
matter of logic that there is sufficient compliance with 
the wage fixing principles if the Sapri criteria are properly 
applied. 

COMMISSIONER NEGUS: I have had the advantage of 
perusing the reasons for decision of both His Honour, 
the President and Gregor C. I concur with both my 
colleagues that the decision of the Senior Commissioner 
should be suspended and the matter be remitted for 
further hearing and determination. I agree with and 
endorse the observations of Gregor C. regarding the 
Sapri decision vis-a-vis the wage fixation guidelines. 

COMMISSIONER GREGOR: I have had the advantage 
of reading the decision of His Honour the President and 
although I agree with it in general terms, I have the 
following viewpoints to add. 

The relevant award is the Building Trades (Construc- 
tion) Award No. 14 of 1978. In Clause 8 (16) — Site 
Allowances are the following provisions — 

(16) Site Allowances: The Union on behalf of its 
members may request an employer to consider a site 
allowance to compensate for all special factors 
and/or disabilities on a project. 

Where the parties have considered the merit of the 
claim and have agreed on a proposed rate, it shall be 
referred to the Commission for ratification. 

Where agreement cannot be reached, the Parties 
shall refer the matter to the Commission which shall 
determine an appropriate rate, if any, to compen- 
sate for such special factors and/or disabilities. 
Provided, however, that the Commission may deter- 
mine that such site allowance shall be paid in lieu of 
any of the special rates related to conditions on the 
site as prescribed in Clause 9 subclause (1). 

The Commission shall ratify or determine such 
matters on the criteria outlined in the Full Bench 
Decision of the Conciliation and Arbitration 
Commission dated 25 February 1983 (Print F1957). 

Where the procedure prescribed by this subclause 
is being followed, work shall continue normally. 

A site allowance determined in accordance with 
this subclause shall be deemed to be prescribed by 
this Award. 

These provisions have their genesis in an Award of the 
Australian Conciliation and Arbitration Commission, 
namely the National Building Trades Construction 
Award 1979 (Print F9770). They are an outgrowth of an 
amendment which was made to the Award in January 
1982 (Print E8647) to enable the Australian Commission 
the flexibility to deal with fixation of site allowances 
when it had been hitherto constrained because of the 
"paid rates" provisions of the 1975 Award. 

The 1982 amendment was in the following terms: 
Site Allowance 

Where a dispute arises on any site as to entitle- 
ment to an allowance or the proper level of such an 
allowance, a party may notify the Commission of 
such dispute and the Commission shall determine 
the proper rate as thought necessary to compensate 
for special factors or disabilities associated with 
work on that site; provided however that the 
Commission may determine that such site allowance 
shall be paid in lieu of any of the special rates related 
to conditions on the site as prescribed in subclause 
12.1 hereof. 

From a comparison with the existing clause it can be 
readily seen that, although there have been a number of 
amendments to it since 1982, they have not diluted its 
central purpose. In April 1982 there was a conference 
between members of the Commission and representa- 
tives of employers and unions to discuss problems with 
particular reference to site allowances. A report of that 
conference was submitted in the hearing below in Exhibit 
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M1. The report describes the procedure to be adopted by 
the Commission in dealing with site allowance claims as 
follows: 

1. The Commission should refuse to handle any 
claim for an allowance if bans are in existence on the 
site. 

2. If the employer totally rejects the claim the 
Commission determines — 

(a) if the site is one in respect of which an 
allowance should be paid, and if so 

(b) the amount to be paid. 
In determining (a) above regard should be had to 

the expressed intention not to widen the existing 
pattern of jobs of a medium to large nature in 
metropolitan areas and major projects in country 
areas. 

3. If the employer agrees that some site allowance 
should be payable it is quite proper for the unions 
and the employer to confer and agree to the amount. 
However the Commission retains the discretion to 
disapprove any agreement, and if thought fit to 
grant a different amount, or no amount at all. In 
ordinary circumstances an agreed amount properly 
assessed would be likely to be accepted by the 
Commission. 

(Exhibit Ml) 
The conclusions reached at the conference are set out 

as follows: 
1. The members of the Commission will follow 

the procedure set out above in dealing with site 
allowances. This procedure is generally accepted by 
unions and employers. 

2. It is desirable for members of the Commission 
to adopt a consistent approach to site allowance 
claims. 

3. It is for the Commission to decide whether any 
claim falls within an existing pattern, and in so 
deciding the member of the Commission will have 
regard both to the type of building and the locality 
of the site. 

4. A member of the Commission has a complete 
discretion in deciding the amount of any site 
allowance, but will have regard to amounts 
payable — 

(a) on similar sites, and 
(b) within the same locality. 

5. It is expected that decisions of the Commission 
will be accepted. 

(Exhibit Ml) 
These procedures were followed by the parties and the 

Australian Commission until January 1983 when it 
became clear that they were incompatible with the so- 
called Wage Pause as created by the National Wage Case 
Decision of 23 December 1982 (Print F1600). As a result, 
a number of disputes were referred via section 34 of the 
Conciliation and Arbitration Act 1904 to a FuE Bench of 
the Commission for determination. This determination, 
which is now the centrepiece of site aEowance fixation in 
the buEding and construction industry, has become 
known as the Sapri Case (Print F1957) and was the 
subject of much debate in the proceedings leading to this 
appeal. 

In essence, the decision examines how site allowance 
claims were to thereafter be considered by the Commis- 
sion, given the commands of Guideline 3 of the National 
Wage Decision of 23 December 1982, particularly in 
respect to the granting or altering of allowances. The 
relevant part of the Guideline is — 

Only in circumstances which could not have been 
foreseen at this date should increases in existing 
award allowances or service increments be permitted 
or a new allowance or service increment created. 

Ultimately the Bench in the Sapri Case decided — 
It will be evident from the submissions that there 

was common ground among the parties that Guide- 
line 3 does not preclude the establishment of new 
site allowances. We agree with this as it does not 
involve the creation of a new type of allowance but 
the fixing of the amount of an aEowance for which 
provision exists in the award and for which there is a 
specific procedure laid down, (supra) 

The Bench went on to observe that there were 
differences amongst the parties as to what the circum- 
stances ought to be in which new site allowances could 
apply and indeed the basis of their fixation, and in that 
event, it went on to consider the appHcation of Guideline 
3 to those aspects. It then, as a result of that con- 
sideration, laid down the arrangements which were to 
operate after 23 December 1982 — 

(i) In relation to a claim for a new site aEowance 
the first issue to be decided is whether the site is 
one for which an aEowance is appropriate. As 
the unions acknowledged, not aE projects 
attract an aEowance. The test is whether at 23 
December 1982 the site would have attracted 
such an aEowance. It would be quite contrary 
to the intention of the wage pause to grant a site 
allowance for areas or circumstances where one 
would not have customarily applied or in any 
other way to create a precedent for the exten- 
sion of site allowances beyond the areas or 
circumstances to which they have previously 
applied. 

(ii) As to the quantum of any allowance, this 
should be assessed on the same basis as 
immediately prior to 23 December and 
therefore the level should not exceed what 
would have been appropriate at that date for 
the circumstances on the site. 

(iii) Fixation of a new site aEowance should have no 
regard to other site allowances, even in the 
immediate area, which have not been assessed 
by the Commission or where the Commission is 
not satisfied that the amount agreed between 
the parties is appropriate. 

(iv) The foregoing applies to all claims for site 
allowances made before 23 December 1982 and 
not determined at that date as well as new 
claims after that date, (supra) 

The balance of the decision then considered the fate of 
the individual disputes which had been referred. The 
intention of the Commission in respect of the rules it had 
laid down was made clear. It was without question that 
the Commission had intended that a constraint be drawn 
around the approach to site allowance fixation so that 
the building and construction industry was in a similar 
position to other industries, but that there remained an 
opportunity for relief to be granted in genuine circum- 
stances which were unforeseen and which related to 
disabilities on a particular site itself. The following 
passage from the decision is relevant in this respect — 

There can be of course no question that the 
decision itself and the amount fixed by the Commis- 
sion could not have been foreseen on 23 December 
1982. On the other hand, if the increases were to be 
flowed into awards before us merely on the ground 
that the decision was given after 23 December 1982, 
the Commission would in effect be increasing the 
rates in those awards because of circumstances of 
the site which were known and in existence prior to 
23 December 1982. To say that in those circum- 
stances the decision, of itself, created an unforeseen 
circumstance which justified an extension of the 
increased allowance to the awards before us would, 
in our view, at the best, be tenuous. We are of the 
opinion that to be consistent with the wording and 
intent of Guideline 3 the unforeseen circumstances 
should relate to the disabilities on the site itself. 
(supra) 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 1735 

The intent and thrust of the decision of the Full Bench 
in Sapri is therefore clear and in my view can be 
summarised as follows:— 

1. The site allowance concept could not be spread 
to new areas solely on the basis of precedent. 

2. Genuine unforeseen circumstances in the 
context of the building industry must relate to the 
site under consideration itself. 

3. The quantum of any allowance granted was 
pegged at the level which applied immediately prior 
to 23 December 1982. 

In other words, the Full Bench built a procedural fence 
designed to stop or inhibit the spread and escalation of 
site allowances in a way incompatible with the wage 
policy, that is the Guidelines, which had been introduced 
by the National Wage Bench in the best interests of the 
economy and the Nation as a whole. 

The amendments to the National Building Trades 
Construction Award 1975 and to the Building Trades 
(Construction) Award No. 14 of 1978 of this Commis- 
sion to incorporate the criteria established by the Sapri 
Case then followed. Those provisions created by the 
amendment have remained in place to date. The 
Benches, in succeeding wage cases, both Federal and 
State, have issued their decisions in the full knowledge of 
the special circumstances which apply in the building and 
construction industry without finding it necessary to 
amend the Sapri rules. In my view, it is reasonable to 
conclude that in dealing with site allowances matters, 
that a single Commissioner complies with the existing 
Wage Principles as long as he applies the criteria in the 
Sapri Case, there being an implicit warrant for him to do 
so without further reference to the Wage Principles. In 
this regard I respectfully disagree with His Honour the 
President. I do not see the application of the Award 
provisions, that is the Sapri criteria, and the Wage 
Principles as two separate functions because of the 
special warrant which was established in 1983 and which 
has been accepted since. That is to say, there is sufficient 
compliance with the Wage Principles so long as the Sapri 
criteria are properly applied. 

In the matter under appeal it is alleged by the 
intervenor appellant that the criteria were not applied 
and I turn now to examine this proposition. However, 
before I do so, it is important in the contextual sense that 
I comment briefly on what has happened in the building 
industry with site allowances post Sapri. Some of this 
history can be gleaned from Exhibits B4, B5, B6, B7, B8 
and B9, all of which relate to private agreements made 
between building companies and the unions and which 
provide the site allowances, which by their very nature, 
quantum and methodology by which they were made, are 
in breach of the Sapri criteria. The agreements cover the 
period 1982 to date. 

I will make further comment on the phenomena of 
private agreements later, but it first must be said that 
during the period of application of the Sapri criteria that 
the records of this Commission and the published 
decisions of the Australian Commission reveal that on 
many occasions the parties in the building industry, and 
particularly the employers, have urged the Commission 
to ratify site allowance agreements in situations where 
such ratification solved both industrial and commercial 
problems for them and that in doing so they were more 
concerned with a solution to their problems than with the 
application of the Sapri criteria. On many occasions the 
Commission has been reminded of its duties to resolve 
disputes and has been urged to apply the rules in section 
26 of the Industrial Relations Act 1979 which provide in 
section 26 (1) (a) the following — 

26 (1) In the exercise of its jurisdiction under this 
Act the Commission — 

(a) shall act according to equity, good 
conscience, and the substantial merits of 
the case without regard to technicalities or 
legal forms; 

On occasions when the Commission has declined to do 
so, the participants in the industry, of which the 
appellant is a leader, have been strident in their criticism. 
It appears in the matter under appeal that the criticism is 
just as strident when the Commission does approve an 
allowance. This raises questions as to the true purpose of 
the appeal. I do not intend to speculate in that respect, 
but I make the following observations. 

Since 1982 in the Western Australian building 
industry, many private site allowance agreements have 
been made (Exhibits B5 to B9 are but a few examples). 
Initially this was done by one company for reasons of it's 
own but who, it is argued, saw a marketing and commer- 
cial advantage in doing so and with whom it appears, the 
building unions were happy to co-operate. This action 
led to a spread of site allowances and an increase in the 
quantum which was not only contrary to the Sapri 
criteria, but also at odds with the general trend in other 
States so that Western Australia now has a more uniform 
spread of site allowances at a generally higher level. 

It is within this environment that Halliwell S.C. was 
confronted with an application for ratification of a site 
allowance of $1.70 per hour at the Forrest Place site. He 
was urged by the direct parties that the amount was 
legitimate because there were special disabilities on the 
site and that, as it had not been the practice to have site 
allowance matters in the central city brought to the 
Commission for ratification, that by implication the 
quantum could be approved because the old process of 
private agreement was in transition as a result of a Code 
of Conduct which had been introduced by the Govern- 
ment. Finally, the $1.70 was said to be approvable 
because it would be in lieu of all special rates in the 
Award, not just the usual three or four. 

The Master Builders Association of Western 
Australia, which challenged the Commission's decision 
to ratify, did so on the basis that it would be contrary to 
the Wage Principles and the Sapri decision. But in so 
doing in the proceedings below they drew attention to a 
site allowance of $1.40 which they said had been granted 
by Negus C. in No. C757 of 1986. A perusal of the Order 
issued by the learned Commissioner shows that it was by 
consent, in other words it was not "granted" by the 
Commission in the normal accepted sense of the word. 
The Master Builders Association was a party to the pro- 
ceedings in No. C757 of 1986 and it obviously believed 
that $1.40 was acceptable, even though it was in excess of 
allowances which had been arbitrated in the Commission 
previously. 

If $1.40 had been granted on the Forrest Place project 
we are told it would cost approximately $600 000, 
whereas the $1.70 would cost $750 000. Both of these 
increases cannot be described as a very small addition to 
labour costs, so I wonder how it can be that $1.40 is an 
acceptable amount for this Commission to be urged to 
ratify by the appellant in a consent arrangement, but 
$1.70 is not, such that it attracts the most forceful 
intervention of the appellant in these proceedings. Hence 
my concern previously expressed as to the motivation of 
the appellant. I agree with His Honour the President that 
the parties confronted the Senior Commissioner with an 
unenviable task when they sought ratification. They sub- 
mitted little to assist him to assess the arrangement 
against the strict test of Sapri and that ought now be 
remedied by a suspension of the decision for the purpose 
of remittal for further hearing and determination. 

THE PRESIDENT: The unanimous decision of the Full 
Bench is that the decision of Senior Commissioner 
Halliwell in matter No. 3 of 1987 be suspended and the 
application be remitted for further hearing and 
determination. 

Order accordingly. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 237 of 1987. 

Between Master Builders' Association of Western 
Australia (Union of Employers) Perth, Appellant 
and Building Trades Association of Unions of 
Western Australia (Association of Workers) and 
John Holland Construction Pty Ltd, Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner J.A. Negus, 
and Commissioner J.F. Gregor. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 2nd day of April 1987 and having 
heard Mr H.J. Dixon (of Counsel) on behalf of the 
appellant and Mr S.M. Billing on behalf of the first 
respondent and Mr T. Dobson on behalf of the second 
respondent and the Full Bench having reserved judgment 
on the matter and judgment being delivered on the 24th 
day of July 1987 wherein the Full Bench unanimously 
found that the operation of the decision of the Commis- 
sion should be suspended and gave reasons therefor, it is 
this day, the 24th day of July 1987 ordered that:— 

1. The operation of the decision of Senior 
Commissioner G.G. Halliwell given on the 17th day 
of February 1987 in matter No. 3 of 1987, be 
suspended; and 

2. The said matter No. 3 of 1987 be remitted to 
Senior Commissioner G.G. Halliwell for further 
hearing and determination. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] ' President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — Appeal to the Full Bench. 

Nicholas Richard Lysaght 
and 

Superweld Olympic JV. 
No. 145 of 1987. 

Inspector Building and 
Construction Industry 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Commissioner G.L. Fielding, 
and Commissioner W.S. Coleman. 

18th day of September 1987. 

Termination of employment — Unfair dismissal — 
Disputed facts — Onus of proof — Dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. The Respondent supplies pipes with a 
protective covering for use on the North West Shelf 
development project. The Appellant was employed by 
the Respondent as a protective coatings inspector from 7 
November 1986 until 11 February 1987 when, for reasons 
of alleged unsatisfactory service, his employment was 
terminated with one week's pay in lieu of notice. He 
subsequently made application to the Commission 
alleging that his dismissal was unfair. The matter came 

before the Commission, constituted by Salmon C., who 
after hearing the evidence, dismissed the claim, not being 
satisfied that the dismissal was unfair. 

The Appellant now appeals from that decision. The 
grounds of appeal are somewhat unorthodox and not 
readily comprehensible. Not by any measure can they be 
said to be a brief but specific statement of the grounds 
relied upon. Stripped of their gloss, they appear, in 
essence, to allege that the Commission's finding was 
against the weight of evidence and that the 
Commissioner misdirected himself as to the extent and 
import of the Appellant's contract, and as to the onus 
required of the Appellant in proceedings of this nature. 

In our view there is no substance in any of the grounds 
of appeal. In their original form, in their form as 
amended, and as reformulatd in the submissions before 
us the grounds of appeal were totally misguided, as for 
example that which alleged "that the employer has a 
Duty of Care (sic) to inform the employee of short- 
comings in work performance", or otherwise revealed a 
failure to appreciate the nature and scope of the issues to 
be determined by the Commission on the occasion in 
question. 

Much of the evidence before the Commission was con- 
flicting and it was the Commission's task to resolve that 
conflict. It did so on this occasion, by apparently 
preferring the Respondent's evidence and there can be no 
valid complaint against that. Such a complaint cannot be 
substantiated simply by a selective reference to passages 
in the evidence of some of the witnesses favourable to the 
Appellant as was attempted on the occasion of this 
appeal. More relevant is the credibility of the witnesses 
and in assessing that the Commissioner had the 
inestimable advantage of seeing and hearing the 
witnesses. A key witness for the Appellant was Mr Allen, 
formerly the Appellant's supervisor. His evidence was, 
to say the least, contradictory, and it is not surprising 
that the Commissioner concluded that it did little to help 
the Apphcant's cause, but in part, supported the 
Respondent's case. 

It is patently clear from the evidence of the witnesses 
called by the Respondent that the Appellant's work 
performance was less than satisfactory. That is so, even if 
one accepts the Appellant's assertion that his duty 
statement limited his function to inspectorial duties 
related to quality control rather than the broader 
function which the Respondent seemed to expect of him. 
Whatever the Appellant might say of his duty statement, 
it expressly imposed upon him full authority to place a 
stop-work order on subcontractors in the event of work 
being not to specification. It is totally unrealistic to 
suggest in these circumstances that the Appellant was not 
required to deal effectively with subcontractors working 
on the project. There is ample evidence to indicate that 
even after the Appellant was employed, goods were 
rejected by customers on the grounds of poor quality, 
which would not suggest that the Appellant was perform- 
ing his duties as he should have. 

Matters of this nature cannot be resolved by an 
academic analysis of a duty statement, nor by reference 
to the standards of a purist but rather by reference to 
industrial fairness in the commercial environment in 
which the employment occurs. It is not the case that 
industrial fairness necessarily requires a formal warning 
in instances of dismissal for unsatisfactory service, still 
less in contracts of this nature is there an obligation to 
comply with the strictures of natural justice, as the 
Appellant contends. The Appellant was part of a 
management team entrusted with the task of ensuring 
that the Respondent met its contractual obligations. He 
was under a duty to confront production problems and 
arrange work priorities, or at least to seek further 
direction when his efforts were not proving effective. 
Instead, it appears that he could not dissociate himself 
from the problems and pressures faced by the 
Respondent other than by recourse to a pedantic 
application of his duty statement. In these circumstances 
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it is not surprising that his services were terminated, or 
that the Commission was not satisfied that in so doing, 
the Respondent acted unfairly. 

The Appellant carried the onus of convincing the 
Commission that his dismissal was unfair. He failed to 
do that and for the reasons indicated we see no reason to 
interfere with the Commission's decision. 

We are of the view that the appeal should be dismissed. 
Order accordingly. 

Appearances: 
Mr W.D. Claydon and Miss M.M. Neave on behalf of 

the Appellant. 
Mr P.J. Cooke on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49. 

Nicholas Richard Lysaght 
and 

Superweld Olympic JV. 
No. 145 of 1987. 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Commissioner G.L. Fielding, 
and Commissioner W.S. Coleman. 

18th day of September 1987. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 8th day of September 1987, and having 
heard Mr W.D. Claydon and with him Miss M.M. Neave 
on behalf of the appellant and Mr P.J. Cooke on behalf 
of the respondent and the Full Bench having reserved 
judgment on the matter and judgment being delivered on 
the 18th day of September 1987, wherein the Full Bench 
unanimously dismissed the appeal and gave reasons 
therefor, it is this day, the 18th day of September 1987, 
ordered that the appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49. 

Derby Industries Pty Ltd trading as Globe Meats 
and 

West Australian Branch, Australasian Meat Industry 
Employees' Union, Industrial Union of Workers, Perth. 

No. 436 of 1987. 

Labourer Cleaner Meat Industry 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner W.S. Coleman. 

7th day of September 1987. 

Termination of employment — Appeal — Workers' 
Compensation claim — Work accident — Unable to 
resume previous vocation — Equitable relief — 
Compensation — Pro rata long service leave — 
Appeal upheld — Order quashed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. It concerns an appeal from a decision of 
Gregor C. on 10 April 1987 by which he made an order 
for payment of an amount calculated on the basis of pro 
rata long service leave for Mr C. Tangaris, whose 
employment with the appellant was curtailed after 
service amounting to eight years and four months. In 
making the order he purported to exercise the power of 
the Commission to grant equitable relief in the belief that 
the circumstances relating to the cessation of employ- 
ment by Mr Tangaris were comparable with those in 
which compensation in the nature of pro rata long service 
leave has, from time to time, been awarded even though, 
under the terms of the applicable award, there is no 
entitlement until the completion of 10 years service. 

An entitlement to long service leave arises from 
continuous service with the same employer and in cases 
where compensatory orders in the nature of pro rata long 
service leave have been made they have been justified by 
circumstances relating to the termination of employ- 
ment. The usual case is where an employee has evinced 
an intention to continue indefinitely in his employment 
but is robbed of the opportunity to do so because, for 
one reason or another connected with the employer's 
business, the employee's job has become redundant and 
he has been retrenched or dismissed. That was the case, 
for example, in Amalgamated Metal Workers and Ship- 
wrights Union of Western Australia and Australasian 
Society of Engineers Industrial Union of Workers v. 
H.J. Ingle Pty Ltd (59 WAIG 400), a case referred to by 
the learned Commissioner, from which he quoted the 
following extract:— 

The evidence is that they were satisfactory 
employees and their contracts of employment were 
terminated through no fault of their own. Under the 
terms of the award applying to them they were not 
entitled to pro rata long service leave until they had 
completed 10 years' service with the employer. 
Those are general provisions which apply by 
General Order to the vast majority of awards in 
private industry. However, they apply as minimum 
conditions and do not preclude the making of a 
more favourable order if the circumstances warrant 
and permit it. 

Again the cause or event which led to the termination 
of employment was related to the employer's conduct of 
his business in well known cases in this area such as 
Transport Workers' Union of Australia v. Skipper 
Chrysler (Butler case) (59 WAIG 1747), Federated 
Clerks' Union v. Civil Flying Services (60 WAIG 164), 
Western Glass Works Pty Ltd v. Federated Clerks' 
Union (60 WAIG 287) and Poon Brothers (WA) Pty Ltd 
v. The Federated Liquor and Allied Industries 
Employees' Union (63 WAIG 385). 

Bevron Fibreglass Pty Ltd v. Amalgamated Metal 
Workers and Shipwrights Union of Western Australia 
(64 WAIG 6), was again a case in which the cause of 
termination of employment related to the circumstances 
of the employer. In that case the Full Bench made the 
following observation which was also referred to by the 
learned Commissioner:— 

. . . From time to time it has been recognised that 
in redundancy cases the Commission is not bound to 
the letter of award provisions where, for example, it 
is perceived that service with an employer may be 
nullified for long service leave purposes through no 
fault of the employee (58 WAIG 116 at 119). Ingle's 
case (59 WAIG 400) is an example of the Commis- 
sion awarding compensation in the nature of pro 
rata long service leave because it found that there 
were circumstances relating to the termination of 
employment which justified such an order ... In 
each case the Commission was doing what it was 
required to do, that is to exercise discretion 
according to statutory prescription upon the 
particular facts before it. 
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... In each case it is a matter for the discretion of 
the tribunal and the question raised by the appeal is 
whether discretion has been properly exercised. It 
will not have been properly exercised unless it has 
been exercised according to "equity" that is by 
giving fair weight to the elements of merit attaching 
to the situation of the employer as well as that of the 
employee. 

The learned Commissioner expressed his belief that the 
circumstances before him fitted within the parameters 
drawn by the previous decisions of the Commission and 
he held that in dealing with a dispute relating to an 
employee's entitlement to long service leave a 
Commissioner is not limited in the exercise of his 
discretion to cases of redundancy. The Ingles case and 
the Bevron Fibreglass case were given as examples of 
decisions where the Commission had applied its general 
powers to grant equitable relief. 

In our view the Commission's mandate would not 
extend so far as to permit the order made in favour of Mr 
Tangaris. Firstly, because unless on the evidence and 
matters raised in the original proceedings it is possible for 
the Commission to distinguish the case before it from the 
generality of cases it is bound to follow the "standard" 
provisions relating to the subject with which it is dealing. 
The decision of the Commission in Court Session in 
Caris Bros Pty Ltd v. Federated Miscellaneous Workers 
Union of Australia, Western Australian Branch (58 
WAIG 122), in relation to annual leave as a condition in 
the standard form in awards, is authority for that 
proposition. 

Secondly, the standard for long service leave derives 
from provisions which apply by general order to the vast 
majority of awards in private industry: see West 
Australian Shop Assistants and Warehouse Employees 
Industrial Union of Workers and Others v. Douglas 
Liquor House and Others (58 WAIG 116). In that case a 
number of unions sought to have applied to private 
industry, conditions which then applied to state govern- 
ment wage employees, one effect amongst others would 
have been to reduce the qualifying period for pro rata 
entitlement to three years, but this was rejected. Kelly C. 
delivered the leading judgment. At pages 117 and 118 he 
reproduced the history of the enactment of long service 
leave and at page 119 he observed:— 

. . . But in addition to those workers whose 
employment is rendered intermittent by the nature 
of the industry in which they are employed, many 
workers are similarly disadvantaged in respect of 
long service leave by the closing down of the 
business in which they are employed, or by the 
introduction of labour saving equipment or by 
business amalgamations, or by other business 
decisions made by employers. The existing con- 
ditions recognise the principal that such employees 
are entitled to pro rata payment, but limit the 
entitlement to those employees who have completed 
10 years' service. I find great difficulty in accepting 
that it is fair that an employee who has completed, 
say seven, eight or nine years of service with an 
employer can have the whole of that service nullified 
for long service leave purposes by a decision over 
which he has no control and for which he is in no 
way responsible. Such a situation can, I think, only 
be accepted as fair if one takes the view first, that no 
worker should be entitled to any benefit by way of 
leave or payment in respect of long service leave 
unless he has completed a period of service with the 
one employer or such length that it may be described 
appropriately as "long service" and secondly that 
any period of service less than 10 years cannot be 
appropriately so described. It is, perhaps, easier to 
take such a view of the matter now that the annual 
leave standard has become four weeks, and, with the 
exception of the South Australian legislation, that 
does seem to be the prevailing viewpoint not only in 
the Australian Commission but also in the legisla- 
tion of the States. Noting, as I do, that in 

redundancy cases the Commission has not con- 
sidered itself to be bound by the letter of the award 
provisions and being conscious of the recency of a 
decision the Full Bench of the Australian Commis- 
sion in which it varied the pro rata payment pro- 
vision to extend that benefit to employees who 
terminate their employment for any reason after 10 
years' service, I think we should not on this occasion 
depart from the prevailing Australian viewpoint on 
this matter. 

We have italicised the passage above in order to 
emphasise the particulr recognition afforded to 
redundancy cases as illustrated in the cases earlier 
referred to, that is that in 1977 when a claim for pro rata 
entitlement after three years' service was rejected the 
Commission noted that it had not considered itself 
bound to the letter of the award provisions in 
redundancy cases. The subject of an employee leaving his 
job after less than 10 years' service on account of injuries 
sustained at work was not touched upon in the decision, 
but there was nothing new in that occurrence and it seems 
reasonable to conclude that, except for redundancy cases 
when loss of potential long service leave entitlements 
could be a consideration in assessing compensation, the 
Commission in Court Session did not intend that pro rata 
long service leave be available to employees with less than 
10 years' service on leaving an employer's service. 

The reason why the employment was terminated in the 
case before this Bench is that Mr Tangaris was prevented 
from ever returning to his former employment because 
he suffered an accident in the course of his employment 
and it was expressly found that the end result of that 
accident is that he is now no longer able to follow the 
vocation he had with his employer. The employer was 
required to compensate him for the disability resulting 
from the accident pursuant to the provisions of the 
Workers' Compensation and Assistance Act 1981. In our 
opinion the plight of Mr Tangaris cannot be dis- 
tinguished from that of any worker employed under the 
Meat Industry (State) Award or, indeed, any other award 
to which the standard long service leave provisions apply, 
who is unfortunate enough to end his employment 
because of an injury sustained at work. In the circum- 
stances we conclude that it was not open to the learned 
Commissioner to exercise his discretion in the manner 
complained of and accordingly we are obliged to uphold 
the appeal. A number of appeal grounds were submitted 
and supported by argument but in view of the foregoing 
there is no need to consider further grounds of appeal. 
We propose that the appeal be upheld and the order 
quashed. 

Order accordingly. 

Appearances: 
Mr P.R. Momber (of Counsel) appeared for the 

appellant. 
Ms J.F. Boots appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49. 

Derby Industries Pty Ltd trading as Globe Meats 
and 

West Austrahan Branch, Australasian Meat Industry 
Employees' Union, Industrial Union of Workers, Perth. 

No. 436 of 1987. 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner W.S. Coleman. 

7th day of September 1987. 
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Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 2nd day of June 1987 and having heard 
Mr P.R. Momber (of Counsel) on behalf of the appellant 
and Ms J.F. Boots on behalf of the respondent and the 
Full Bench having reserved judgment on the matter and 
judgment being delivered on the 7th day of September 
1987, wherein the Full Bench unanimously upheld the 
appeal and subsequently gave reasons therefor, it is this 
day, the 7th day of September 1987, ordered that:— 

1. The appeal be upheld; 
2. The Order of Commissioner Gregor made on 

the 10th day of April 1987, be quashed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — Appeal to the Full Bench. 

West Australian Branch, Australasian Meat Industry 
Employees' Union, Industrial Union of Workers, Perth 

and 
Norwest Beef Industries Ltd. 

No. 838 of 1987. 

MEAT INDUSTRY (NORWEST ABATTOIRS — 
WYNDHAM) AWARD. 

Meat Workers Meat Industry 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner G.J. Martin. 
23rd day of September 1987. 

Appeal against dismissal of claim — Claim for payment 
at a seasonal abattoir — Particular award unique in 
Meat Industry — Clearly recognised seasonal 
industry — Failed to establish error on part of 
Commission — Appeal dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. The Appellant appeals against the 
dismissal of a claim that Norwest Beef Industries Ltd be 
required to pay severance pay to those employees whose 
contracts of service were terminated as a result of the 
closure of the employer's Wyndham Abattoir. 
Consideration of competing submissions made on behalf 
of each of the parties led the Commission to conclude 
that conventional considerations relating to redundancy 
payments were inappropriate in relation to meat workers 
at Wyndham, where the employer operated for a limited 
time during the year, according to seasonal opportunities 
and the availability of cattle, and engaged employees for 
each season according to requirements. 

It is part of the grounds of appeal that the Commission 
erred in finding that seasonal employees are excluded 
from consideration for severance payments in the event 
of redundancy. In our view there can be no doubt that 
employment in this particular segment of the meat 
industry was characterised by its cyclical nature, 
employees being engaged at the beginning and 
terminated and paid out at the end of each session. 
Although employment was arranged according to a 
system of seniority, it could not be said that there was a 
reasonable expectation of re-employment given the 

uncertainty of work being available. As the Commission 
observed, the Meat Industry (Wyndham) Award reflects 
the unique features of employment for meat workers at 
Wyndham Abattoir. Reference was made, for example, 
to the terms of employment in which there is a require- 
ment that the employer supply to an employee an 
estimation of the total seasonal kill, the number of tally 
workers in each team and the estimated number of work 
days per week. It also provides that applications for 
employment are to be called and the names of those 
applying are to be submitted to the Union to ensure that 
they are competent to perform the tasks for which they 
have been selected. There is, furthermore, provision for 
a guarantee of a minimum period of work and provision 
for payment of an allowance which includes compensa- 
tion for factors resulting from the seasonal nature of the 
work. 

As we apprehend the decision, the Commission found, 
upon this issue, that, because the employees on whose 
behalf the claim was lodged were employed in a clearly 
recognised seasonal industry in which employment was 
intermittent, there being no job protection provision in 
the award, severance pay which may be appropriate 
where an employee is in the accepted sense "redundant" 
was inappropriate in the case of this application. There is 
no doubt, on the whole of the material before the 
Commission, that decision was open and in fact we think 
it was plainly right and it is sufficient to say that, upon 
the evidence, the employees affected by the closure of the 
Wyndham Abattoir were shown to have no reasonable 
expectation of re-employment as to amount to a 
confident expectation and no right to severance pay in 
the accepted sense arose. 

Reference was made to a similar finding in respect of 
an earlier claim by the Appellant for severance pay in 
relation to meat employees at Linley Valley Abattoir (65 
WAIG 1456). In that case the Commission, similarly 
constituted, found grounds for dismissing the applica- 
tion but decided to order certain payments to employees 
on the basis of what was equitable. The Commission 
acted in this case in a similar way. After the initial 
submissions it adjourned and, before there was any 
reference to dismissal of the claim, it reconvened and 
heard evidence with a view to determining whether, as a 
matter of equity, it would be appropriate to award some 
payment in the nature of compensation. It decided 
against that course. 

It is now asserted by way of further grounds of appeal 
that the decision to dismiss the claim was against the 
(weight of) evidence and contrary to the provisions of 
section 26 of the Industrial Relations Act 1979. Various 
matters are specified but, in our opinion, they contain no 
basis to establish error as alleged, we turn now to 
consider them. 

Clause 7.—Terms of Employment, Clause 8.—Appli- 
cations, Clause 9.—Guarantee, and Clause 
13.—Seasonal Allowance cover a number of provisions 
peculiar to this segment of the industry and we have 
earlier referred to their content. The Commission 
referred to them and to Clause 23.—Incentive Bonus 
Arrangement, and it seems to us the purpose in referring 
to those clauses was for the indications which they 
undoubtedly provide of substantial differencies from 
conditions of employment which apply in the rest of the 
meat industry, other than the Broome Meat Works. They 
were relevant matters to consider in relation to the 
appropriateness of redundancy payments for employees 
covered by the award and they plainly demonstrated that 
its conditions were designed to compensate for the 
remote location of the Abattoir and the seasonal nature 
of employment there. The Appellant complains that the 
Commission gave undue weight to those provisions of 
the award and, on the other hand, the Commission failed 
to take into consideration Clause 22 which provides for 
long service leave entitlements. Clause 22 is a somewhat 
incongruous provision to find in an award which 
provides coverage in respect of cyclical and intermittent 
employment and it is quite insufficient to outweigh the 
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effect of the other provisions referred to which are 
factors which mitigate against the appropriateness of 
redundancy payments for employees covered by this 
award. 

It is said that the Commission failed to take into 
consideration the effect of the seniority agreement 
providing employees with an expectation of employment 
in subsequent years. The Commission recognised that 
there was such an arrangement but, it operated, not by 
agreement but as a matter of convenience and could not 
in any real sense be thought of as providing employees 
with more than a preference over others, as distinct from 
a confident expectation, of re-employment in 
accordance with well understood experience. 

It is said that the Commission failed to take into 
consideration that the Respondent's employees at 
Forbes (NSW) had been paid redundancy payments. 
This refers to a decision, Norwest Beef Industries 
Limited and Hollsworth reported in 1986 Australian 
Industrial Law Review at 347. It was a decision of the 
New South Wales Commission with respect to entitle- 
ments to payments under the Employment Protection 
Act 1982 of that State. The employees were there found 
to have a reasonable expectation of re-employment such 
as to amount to a confident expectation in accordance 
with well understood experience. It is understood that 
those concerned were employed on a substantially 
different basis to the strictly cyclical nature of 
employment of those at Wyndham and it was found in 
that case that the capacity of the employer to re-employ 
them was not maintained but surrendered by a conscious 
commercial decision. It was found that the case fell 
within accepted provisions for requiring payment under 
the particular provisions of the statute applying in that 
SDtate. These are features which may well be taken to 
distinguish what happened in the case at Forbes from the 
circumstances at issue before the Commission. 

The Commission considered the question of equitable 
relief in relation to the evidence of a number of former 
employees who were called in support of the application. 
One aspect which was considered was whether the 
employees had received equitable treatment by 
comparison with other groups and the evidence revealed 
that they were not treated any differently. Under this 
heading the Commission also examined any supportive 
conduct by the workforce which might have justified 
financial recognition but came to the conclusion that, on 
the contrary, there had been industrial action with 
resulting expense to the employer. It does not appear to 
us that this fact received undue weight in the context and 
we think the Appellant's complaint to this effect is 
unfounded. 

The second matter for consideration related to 
hardship and in this regard the Commission was 
unconvinced. In the reasons for decision it will be seen 
that analysis of the evidence led the Commission to 
conclude that there was no reasonable grounds for 
finding that employees had suffered personal and 
financial hardship or that those employees who testified 
should have received compensation for the loss of 
employment. The Appellant has in our view failed to 
establish the allegations of error on the part of the 
Commission in this respect. 

For the foregoing reasons we propose that the appeal 
be dismissed. 

Order accordingly. 

Appearances: 
Ms J.F. Boots (of Counsel) for the applicant. 
Mr P.R. Momber (of Counsel) for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. ■ 

Industrial Relations Act 1979 
Section 49. 

West Australian Branch, Australasian Meat Industry 
Employees' Union, Industrial Union of Workers, Perth 

and 
Norwest Beef Industries Ltd. 

No. 838 of 1987. 

MEAT INDUSTRY (NORWEST ABATTOIRS — 
WYNDHAM) AWARD. 

Meat Workers Meat Industry 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner G.J. Martin. 
23rd day of September 1987. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 10th day of September 1987 and 
having heard Ms J.F. Boots (of Counsel) for the 
appellant and Mr P.R. Momber (of Counsel) on behalf 
of the respondent and the Full Bench having reserved 
judgment on the matter and judgment being delivered on 
the 23rd day of September 1987, wherein the Full Bench 
unanimously dismissed the appeal and gave reasons 
therefor, it is this day, the 23rd day of September 1987 
ordered that the appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49. 

Water Authority of Western Australia 
and 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 

WA Branch. 
No. 644 of 1987. 

GOVERNMENT WATER SUPPLY, SEWERAGE 
AND DRAINAGE EMPLOYEES AWARD 

No. 2 of 1980. 
Government Water Government Water 
Supply, Sewerage and Supply, Sewerage and 
Drainage Employees Drainage Employer 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner W.S. Coleman. 
21st day of September 1987. 

Appeal — amendment to existing award to include 
English Language Tuition Leave — employers 
opposition — Commission lacked jurisdiction 
according to employer — industrial matter or social 
matter? — no reading down of the wide and general 
definition of industrial matter. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. The Government Water Supply, 
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Sewerage and Drainage Employees Award No. 2 of 1980 
was amended by order of the Commission on 20 May 
1987 to include:— 

43.—English Language Tuition Leave. 
(1) The employer shall grant employees of non- 

English speaking background and who are unable to 
adequately communicate in the English language, 
time off without loss of pay during normal working 
hours to attend English language classes conducted 
by the Adult Migrant Education Service or any 
other recognised statutory authority. 

(2) The selection of employees and the type, 
duration and extent of such courses shall be 
developed in consultation with the union, the 
employer and the Adult Migrant Education Service 
or other recognised authority. 

This arose as a result of an application by the 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch, 
whereby it sought to include in the award precisely those 
provisions and the application was granted despite the 
opposition of the employer, which is a public authority, 
the Water Authority of Western Australia, which con- 
tended that the Commission lacked jurisdiction to deal 
with the matter, that contention being put upon the basis 
that any rights which employees may have to English 
classes in the workplace is a social and not an industrial 
matter. 

Section 23 of the Industrial Relations Act 1979 
provides that, apart from some exceptions which are not 
presently relevant, the Commission has authority to 
inquire into and deal with any industrial matter. The 
expression "industrial matter" is defined by section 7 of 
the Act, unless the contrary intention appears, as 
meaning:— 

. . . any matter affecting or relating to the work, 
privileges, rights, or duties of employers or 
employees in any industry or of any employer or 
employee therein . . . 

and without limiting the generality of that meaning 
includes any matter relating to those matters set out in 
lettered paragraphs (a) to (i), of which (b) should be 
mentioned which provides:— 

... the hours of employment, leave of absence, 
sex, age, qualification, or status of employees and 
the mode, terms, and conditions of employment 
including conditions which are to take effect after 
the termination of employment; . . . 

In Hospital Employees Industrial Union of Workers 
WA v. St John of God Hospital and Others 54 WAIG 
1266, Burt J. as he then was, observed:— 

... the Commission is subject to control by means 
of the prerogative writs and by these procedures the 
High Court becomes effectively the final court of 
appeal upon jurisdictional questions. This being so 
this Court must regard itself as bound by decisions 
of the High Court, bearing upon such questions, 
which are directly in point and we should follow the 
reasoning of the High Court whenever it is 
applicable to the resolution of such questions. 

This view was endorsed in that case in the judgment of 
Wallace J. 

The Industrial Appeal Court has consistently been 
influenced by High Court authority when considering 
whethre a given matter is within the definition of 
"industrial matter" in section 7; see Robe River Iron 
Associates v. Amalgamated Metal Workers and Ship- 
wrights Union of Western Australia and Others 67 
WAIG 723. 

In considering whether the claim before the Commis- 
sion constituted an industrial matter a recent unanimous 
judgment of the justices of the High Court is particularly 
instructive. 

The matter is re Cram and Others Ex parte NSW 
Colliery Proprietors' Association Limited and Others 
(1987) 72 ALR 161. Their Honours rejected an argument 

that a dispute about manning and mode of recruitment is 
not a dispute about an industrial matter. We refer to a 
number of passages the first commencing at page 168:— 

In Federated Clerks' Union (Aust) v. Victorian 
Employers' Federation (1984) 154 CLR472; Mason 
J. pointed out (CLR at 488) that, in order to 
constitute an "industrial matter" and become the 
subject of an "industrial dispute" what is 
demanded must have a relevant connection with the 
relationship of employer and employee or, as it has 
been put more narrowly, "the relationship of 
employer and employee must be directly involved in 
the demand": see R v. Commonwealth Conciliation 
and Arbitration Commission; Ex parte Melbourne 
and Metropolitan Tramways Board (1966) 115 CLR 
443 at 450. More recently in Re Manufacturing 
Grocers' Employees Federation (1986) 60 ALJR 
347; 65 ALR 461, the court said (ALJR at 351; ALR 
at 467): 

For present purposes, it is sufficient to say 
that a matter must be connected with the 
relationship between an employer in his 
capacity as an employer and an employee in his 
capacity as an employee in a way which is direct 
and not merely consequential for it to be an 
industrial matter capable of being the subject 
of an industry dispute. 

Again at page 168 Their Honours said:— 
. . . The words "pertaining to" mean "belonging 

to" or "within the sphere of" and the expression 
"the relations of employers and employees" refers 
to the relation of an employer as employer with an 
employee as employee: Kelly, at 84. And, as Dixon 
C. J. noted in R v. Findlay; Ex parte Commonwealth 
Steamship Owners' Association (1953) 90 CLR 621, 
at 629-630, although the possibility of an indirect 
and consequential effect is not enough, the con- 
ception of what arises out of or is connected with the 
relations of employers and employees includes much 
that is outside the contract of service, its incidents 
and the work done under it. The Chief Justices went 
on to say (at 630): 

Conditions affecting the employee as a man 
who is called upon to work in the industry and 
who depends on the industry for his livelihood 
are ordinarily taken into account. 

His Honour referred to the remarks of Isaacs 
and Rich JJ. in Australian Tramways 
Employees Association v. Prahran and 
Malvern Tramway Trust (1913) 17 CLR 680. 
Their Honours, with reference to the 
equivalent of paragraph (h) of the definition of 
"industrial matters" in the Commonwealth 
and State Acts, said (at 693-4): 

The "conditions" of employment 
include all the elements that constitute the 
necessary requisites, attributes, qualifica- 
tions, environment or other circumstances 
affecting the employment. 

And the words "employers" and 
employees" are used in the Act not with 
reference to any given contract between 
specific individuals, but as indicating two 
distinct classes of persons co-operating in 
industry, proceeding harmoniously in time 
of peace, and contending with each other 
in time of dispute. 

Assuming that in the case before it the Commission 
had cognisance of a matter relating to leave of absence, 
then obviously the opening words of the definition of 
industrial matter in section 7 are wide enough to found 
jurisdiction because what is involved is the employer 
permitting an employee to be absent during working 
hours and that would plainly relate to leave of absence 
under paragraph (b); see Robe River Iron Associates v. 
Amalgamated Metal Workers and Shipwrights Union of 
Workers and Others supra per Brinsden J. at 725 and 
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Olney J. at 729 and 730, and see also the leading 
judgment of Mitchell J. and the concurring judgment of 
Bray C. J. in The Queen v. The Industrial Commission of 
South Australia ex parte The Fire Brigade Board (1977) 
15 SASR 546. According to the appellant's submission 
however the real subject matter of the application or 
demand before the Commission is indicated by the very 
words used by the applicant union in the title which was 
given to the proposed new subclause "English language 
tuition leave", thus, so the argument goes, it has made 
clear the social or cultural nature of the matter as distinct 
from its industrial nature. Accordingly the primary 
grounds of the appeal before us assert that the Commis- 
sion wrongly determined that it had jurisdiction and 
lacked jurisdiction to make the order and the appellant 
makes further assertions about the nature of the union's 
demand in specified particulars. 

A number of relevant propositions relating to the 
nature of what is demanded if a matter is to constitute an 
industrial matter were formulated by Mason J., as he 
then was, in Federated Clerks' Union of Australia v. 
Victoria Employers' Federation 154 CLR 472 at 479-480. 

A matter does not become an industrial matter or the 
subject of an industrial dispute simply because it is a 
matter over which persons who are employers and 
employees are disputing. 

Secondly in order to constitute an industrial matter 
and become the subject of an industrial dispute what is 
demanded must have a relevant connection with the 
relationship of employer and employee. 

There is no authority directly in point as to whether 
absence on leave for the purpose of English language 
tuition is an industrial matter. The determination of that 
question depends largely upon the proper characterisa- 
tion of the demand upon which the Commission is caUed 
upon to adjudicate. There are well settled principles but 
as Mr Justice Olney remarked in connection with "paid 
union meetings" it is the application of the broad 
principle to the particular set of circumstances that has 
given rise to the occasion for debate; see Robe River Iron 
Associates v. Amalgamated Metal Workers and 
Shipwrights Union and Others supra. 

That characterisation of the demand upon which 
Salmon C. settled appears, according to his reasons for 
decision, to be "a claim for paying during an authorised 
absence from work". 

The appellant contended that, properly characterised, 
the union's demand related to English language tuition. 
It sought to support that contention by reference to 
observations from the judgment from Mr Justice 
Stephen in R.V. Coldham ex parte Fitzsimmons and 
Others (1976) 137 CLR 153 at 163-4. 

Whether or not in any particular case a dispute 
concerns an industrial matter may depend, 
ultimately, upon the degree to which what is in 
dispute can be said to be demanded by employees in 
their role as employees and of employers in their role 
as employers (only for convenience of expression do 
I assume, contrary to the fact, that all demands are 
made by employees upon employers). In the words 
of the definition of "industrial matters" in section 
4, the subject matter of the demand must pertain to 
the present and future relations of employers and 
employees; this may include "much that is outside 
the contract of service and its incidents and the work 
done under it": per Dixon C.J. in Reg v. Findlay; 
Ex parte Commonwealth Steamship Owners' 
Association (19). 

The reflection, in the subject matter of a demand, 
of some other role, whether played by employee or 
by employer, or the attempted imposition upon 
employers of another role, is likely to result in the 
subject of the dispute no longer being industrial in 
character. Thus if the demand relates to matters 
predominantly of concern to employees in their role 
as electors or, say, as conservationists, or of concern 
to employers as, perhaps, entrepreneurs or 

exporters or if it seeks to impose upon the employer 
an obligation unrelated to his role of employer, for 
instance that of financial agent — see per Menzies J. 
in Reg v. Portus; Ex parte ANZ Banking Group Ltd 
(20) — it may have thereby lost its character as a 
dispute concerning industrial matters. 

We return to Robe River Iron Associates and 
Amalgamated Metal Workers and Shipwrights Union 
and Others, supra, which is instructive in relation to the 
present inquiry particularly observations of members of 
the Industrial Appeal Court in relation to a related 
matter, that is, leave to attend union meetings. Mr 
Justice Brinsden at page 725 categorised a paid union 
meeting of the type there under discussion as "a matter 
which is connected with the relationship between an 
employer in his capacity as an employer and an employee 
in his capacity as an employee in a way which is direct 
and not merely consequential". That is an accepted 
expression of the true test and it is a measure by which 
one may determine what in substance was the nature of 
the union's claim in the present case. In that case His 
Honour said that he was unable to make any intelligent 
distinction between leave of absence for the purpose of 
attending a union meeting and leave of absence for a 
public holiday, paid sick leave or absence through 
bereavement all of which are authorised by the relevant 
agreement. He then expressly referred to the significance 
of the role played by unions in the industrial relationship 
and came to a conclusion that employees may attend 
meetings of unions from time to time during working 
hours as a direct incident of the relationship of employer 
and employee as such and not merely consequential. His 
Honour quoted with approval passages from the 
judgment of Bray C.J. in The Queen v. The Industrial 
Commission of South Australia: ex parte The Fire 
Brigade Board supra, where at 548 he said:— 

But the study leave in question here seems to me 
to fall into the same category as sick leave, 
bereavement leave, maternity leave, paternity leave 
and the like, which are frequently provided for in 
awards. If attending a trade union education course 
has nothing to do with the employment and is not 
connected with the length of service, neithr is 
sickness, death or birth. 

Again at page 549 Bray C.J. said:— 
... the periods for which in the circumstances 

under which an employee may still be entitled to his 
wages under the contract of employment, notwith- 
standing his absence from work, seem to me to be 
matters pertaining to the employer/employee 
relationship upon its narrowest construction. 

Mr Justice Olney in his judgment in the same case 
analysed at some length the special role of unions in 
connection with the employer's relationship with its 
employees and he found a clear and relevant connection 
between the employment relationship and attendance at 
union meetings. His Honour clearly accepted the 
necessity for the matter in question to have a relevant 
connection with the relationship of employer and 
employees, indeed he pointed out, at page 729:— 

it would be fanciful in the extreme and indeed 
contrary to authority to suggest that a claim on 
behalf of employees to compel an employer to 
permit absence from work for attendance at 
meetings of a purely political, social, sporting or 
cultural nature (with or without payment for the 
period of absence) could be regarded as an industrial 
matter even if accompanied by a threat of industrial 
action in the event of the claim being denied. 

We have already referred to the j udgment of Bray C.J. 
in The Queen and The Industrial Commission of South 
Australia: ex parte The Fire Brigade Board, the leading 
judgment in that case however was that of Mitchell J. 
who expressed the view in clearest terms that the purpose 
for which the leave is sought, that is, the subject matter 
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of a claim (supposing it is not industrial in character) is 
not material to jurisdiction. She said, at pages 552 and 
553:— 

I do not think that it is any more material to 
jurisdiction that the study leave is for the purpose of 
attending trade union courses than it is that annual 
leave is for the purpose of following the employee's 
own pursuits. Once again this may be a reason to 
refuse the application but it does not seem to me to 
go to jurisdiction. We are not concerned with the 
merits of the application but merely have to deter- 
mine whether the Commission has jurisdiction to 
entertain it. I am of the opinion that the Commis- 
sion may hear any application for a provision for 
leave as being, in the words of Griffiths C.J., "a 
matter relating to the terms of service", and 
accordingly I would discharge the order nisi. 

In a matter before it, which concerned an application 
by the Municipal Officers' Association for paid study 
leave, the Full Bench of the Australian Conciliation and 
Arbitration Commission, in print F2761, after citing a 
number of cases including R v. The Commonwealth 
Court of Conciliation and Arbitration Re: Merchant 
Service Guild (1912) 15 CLR 586, and The Queen and 
Industrial Commission of South Australia ex pane Fire 
Brigade Board, expressed its unanimous view, in these 
terms:— 

These authorities confirm our view that a claim 
for a paid absence from work is a claim as to an 
industrial matter regardless of the purpose of the 
absence. It matters not whether the absence from 
work is for recreational purposes as in annual leave, 
or reasons arising out of the death of a relation as in 
bereavement leave, or on account of some religious 
or national event as in some public holidays, or 
reasons associated with maternity or paternity, or 
for any other reason. 

The leave itself is a matter pertaining to the 
relations of employers and employees, and the 
purpose for which the leave is granted has no 
bearing on the question of whether such leave is an 
industrial matter. 

It is clear in our view, according to the reasoning of the 
High Court and the other relevant authorities to which 
we have referred, that any application for a provision for 
leave is a matter relating to the terms of service. The 
purpose of the leave is a question not of principle but of 
degree, which may be a reason for disallowance or 
whittling down of the application. It will not generally be 
material to the question of jurisdiction that the demand 
is for one purpose or another but of that purpose is to 
compel an employer to permit absence from work for 
purposes which are not regarded as being industrial in 
character an application may well be refused. It does not 
therefore follow that any given claim for leave should be 
granted as a matter of merit. In this case however the 
respondent has strongly contended that the popular 
meaning of industrial matter is capable of including 
English on the job, whereas the appellant authority 
claimed from the outset that the purpose of the leave, 
that is, the subject matter of the claim, had no direct 
connection with the employer and employee relationship 
and therefore lacked the necessary industrial character. 

In the particulars adjoined to the first ground and 
included by reference in the second ground of appeal the 
appellant alleges that the Commission erred in law in 
holding that the claim constituted an industrial matter 
pursuant to section 7 of the Industrial Relations Act 1979 
in that — 

(a) the said claim sought to place an obligation on 
the employer to provide an English language course; 

(b) the said claim sought to place an obligation on 
the employer to consult with other bodies in the 
development of such course; 

(c) the said claim was so uncertain, vague and 
meaningless as to be incapable of being an 
"industrial matter"; and, 

(d) the said claim, properly characterised, related 
to English language tuition and not leave of 
absence. 

As evidenced by its terms, the application brought by 
the union sought to amend the relevant award by adding 
to those already provided a further entitlement to leave 
whereby the employer was obliged to permit employees 
to have time off without loss of pay during normal 
working hours for the purpose of obtaining English 
language tuition. Although the terms of the proposed 
amendment gave rise to some uncertainty as to how its 
provisions might be applied, in our view, it could not 
reasonably be said that it was not a claim that related to 
leave of absence or that its real purpose was to place an 
obligation on the employer to provide an English 
language course. There was evidence before the Commis- 
sion that alteration of the award was sought by the union 
on behalf of a considerable number of its members 
whose English language skills were inadequate without 
training at or in relation to the workplace with the 
obvious object of improving communications in relation 
to a variety of matters that impinged upon their work or 
conditions. There was also evidence before the Commis- 
sion which indicated that the authority had a policy 
which supported the improvement of the use of English 
as a language by many of its employees who came from 
non-English speaking backgrounds and were 
disadvantaged by their inadequacy in the use of English. 
After considerable negotiation the proposed amendment 
provided essentially for absence on leave on full pay and 
as such was, in our view, a matter relating to the terms of 
service and an industrial matter. The obligation to 
consult with other bodies was proposed in an effort to 
support an English language programme for such 
employees and the proposed mechanism was a means of 
giving proper effect to the scheme. The Commission 
expressed its concern that the arrangement was open 
ended and that there was a need for the provision to be 
expressed in a more certain fashion, see transcript pages 
92 to 94 and see further criticism of the imprecise nature 
of the proposals at transcript pages 194 to 195, 197 to 
199, 228 to 229 and 233 to 238. In the result the desire for 
greater clarity was unresolved and the order of the 
Commission was expressed in the terms of the claim 
despite the Commission's reservations because of the 
uncertainty of its application. The reason why the 
Commission was satisfied to issue the order in that form 
was because the mechanism provided for consultation 
between the union, the employer and the Adult Migrant 
Education Service or other recognised authority con- 
cerning the selection of employees to undergo courses 
and the type, direction and extent of those courses. The 
Commission considered that that arrangement required 
from each of the parties a reasonable approach which 
should achieve in the end a satisfactory arrangement and 
the Commission pointed out that the provision contained 
in the order was open to further variation if that became 
necessary. The appellant trenchantly criticised the 
Commission in that any effective implementation of a 
provision in an award requires certainty of definition, 
particularly where the jurisdictional basis of the 
provision is in dispute. Some of the criticism as to 
uncertainty is justified and comments expressed by 
Salmon C. indicate that the Commission itself 
appreciated as much. We cannot think however that, on 
that account, it was not within the range of a fair 
discretion to grant the claim in the terms in which it was 
framed having first drawn to the attention parties certain 
reservations. In particular there is, in our opinion, 
nothing in the particulars specified in grounds 1 and 2 
which warrant a reading down of the wide and general 
definition of industrial matter so as to deny jurisdiction 
to the Commission. 

Finally in relation to the question being an industrial 
matter we refer to a proposition to which the appellant 
took great exception. At page 4 of the reasons for 
decision it was said:— 

Therefore, by comparison with maternity leave, it 
seems plain enough that any "leave of absence" is 
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an industrial matter if it is authorised for a purpose 
that adds to the working efficiency of the employee 
taking that leave and if it also has the objective of 
meeting the Respondent's statutory obligations 
towards certain of its employees under equal 
employment opportunities policy. 

The opinion so expressed should not be regarded as 
part of the means of determining whether the matter with 
which the Commission was dealing was an industrial 
matter. The matters referred to are not essential elements 
of an industrial matter and the Commission must have 
been aware of that having canvassed the views of the 
Industrial Appeal Court and the authorities to which 
reference was made in the Robe River case (supra). The 
learned Commissioner expressly stated that his own 
conclusion was consistent with reasoning of others of 
whom he makes mention. We take it therefore that in 
determining that the matter was an industrial matter the 
appropriate tests were applied. 

Ground 3 of the appeal correctly asserts an error by the 
Commissioner in issuing the order expressing it to be by 
consent when that was obviously not the case. In our 
view that error may be corrected by varying the order so 
as to omit reference to consent so that the order will be in 
terms which could have and should have been awarded 
by the Commission when the decision was given. 

The fourth ground alleges error in law and in principle 
in that the Commission misconceived and misapplied the 
terms of the Equal Opportunity Act 1984 in so far as they 
relate to the employer. According to the appellant's 
argument the misconception and misapplication asserted 
led to fundamental errors and indicated a direct excess of 
jurisdiction. A similar error of misconception and mis- 
application is alleged in respect of the employer's duty of 
care to its employees along with the relevance of that to 
the speaking of English, this is the substance of the fifth 
ground of appeal. 

The Commission was presented with considerable 
material relating to a policy which the respondent 
authority had adopted for the promotion of equal 
employment opportunities in the workforce. The union 
stressed the obligation imposed by statue to follow such a 
policy and that the acquisition of English language skills 
by migrant workers from non English speaking countries 
was essential to that policy. The Commission plainly 
accepted that proposition despite the employers assertion 
that granting paid leave to attend English classes would 
provide a social advantage to employees with only 
incidental industrial implications. The Commission 
however was convinced that the respondent would be 
advantaged by greater efficiency within a few years if 
participants were encouraged by payment of their wages 
during attendance at English classes, and also that the 
employer would be advantaged to a degree that would 
offset the cost thereof. The Commission was also con- 
vinced that it was in the interests of the respondent that 
its employees gain some competence in the use of English 
having regard to an employers duty of care. These 
fundamental findings made by the Commission were 
open upon the material before it and support the 
decision. They are to be found towards the end of the 
published reasons. 

In our view the Order which constitutes the decision 
under appeal does not in any meaningful way attempt to 
apply or enforce the Equal Opportunity Act 1984, nor 
the employer's duty of care except to the extent that may 
be affected by the terms, express or implied, of the 
contract of employment. The fourth and fifth grounds of 
appeal and the arguments in support of them have arisen 
by reference to matters which appear in the expanded 
process of reasoning by which the decision was reached 
whereas the appeal is against the decision itself. It is 
possible to exaggerate the relevance of what may merely 
be observation. This applies particularly to matters 
raised under the final ground of appeal ground 6, and it 
also has application in reference to the present grounds 
under consideration. Although it is not mentioned as a 
ground of appeal we refer for example to a matter of 

which the appellant complained in which the Commis- 
sion appeared to be linking the existence of a statutory 
duty imposed on the respondent with a requirement that 
it bear the onus of proof. We think the proper view is 
that in this respect the Commission made the observation 
that there was a policy in existence of which the need to 
have English on the job was an essential element and in 
referring to an onus on the respondent the Commission 
was indicating that unless the employer could show that 
English on the job was not relevant to that policy then the 
proposed arrangement for paid leave in order to attend 
English classes appeared to be one that was just and 
equitable. It did not involve a reversal of the onus of 
proof in the strict sense. 

We think it is immaterial whether or not one accepts all 
that the Commission has had to say about the obligation 
of the employer and his duty of care, it was part of the 
analysis of material before the Commission but was not, 
in our view, fundamental to the determination of the 
matter before it. Certainly we cannot accept that there 
have been errors of law of principle in the manner alleged 
in the fourth and fifth grounds of appeal. 

Finally the sixth ground alleges that the Commission 
erred in principle and in fact in inserting such a clause 
into the award, in that he — 

(a) took into account the fact that paid leave for 
the purpose of attending English language classes 
during working hours will be prescribed in awards 
and industrial agreements generally in the 
foreseeable future when there was no or no 
sufficient evidence of such a fact; 

(b) took into account the fact that there were real 
benefits to the employer of granting the claim when 
there is no or no sufficient evidence of such benefits; 

(c) took into account the fact that the cost to the 
employer of the order will be offset in the longer 
term by greater employee efficiency when there was 
no or no sufficient evidence that this would be the 
case; and 

(d) took into account that in the range of work 
undertaken by the employer an employee may be 
seriously injured or killed through his inability or 
that of his work mate to communicate in English 
when there was no or no sufficient evidence of this. 

These propositions have received some attention 
earlier in these reasons in one way or another either by 
reference to evidence or inference. There was reference 
to similar arrangements having been entered into in New 
South Wales and there was a reference to the Williams 
Town Dockyard Agreement, which included a similar 
provision. There was reference to a policy of promoting 
English on the job adopted by the Australian Council of 
Trade Unions. Furthermore the learned Commissioner 
drew upon his own knowledge of industrial affairs as a 
basis for opinion that implementation of similar 
provisions was likely in the future. As the respondent has 
pointed out there was in fact a considerable body of 
evidence much of which the respondent made no attempt 
to rebut. In connection with this ground of appeal we 
were reminded of the limited right of the Full Bench to 
interfere with an exercise of discretionary judgment as 
constituted by the decision under appeal, in particular we 
were referred to a passage from the judgment of Mr 
Justice Stephen in Gronow v. Gronow (1979) 144 CLR 
513, at 519-520:- 

The constant emphasis of the cases is that before 
reversal an appellant court must be well satisfied 
that the primary judge was plainly wrong, his 
decision being no proper exercise of his judicial 
discretion. While authority teaches that error in the 
proper weight to be given to particular matters may 
justify reversal on appeal, it is also well established 
that it is never enough that an appellate court, left to 
itself, would have arrived at a different conclusion. 
When no error of law or mistake of fact is present, 
to arrive at a different conclusion which does not of 
itself justify a reversal can be due to little else but a 
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difference of view as to weight: it follows that 
disagreement only on matters of weight by no means 
necessarily justifies a reversal of the trial judge. 
Because of this and because the assessment of 
weight is particularly liable to be affected by seeing 
and hearing the parties, which only the trial judge 
can do, an appellate court should be slow to over- 
turn a primary judge's discretionary decision on 
grounds which only involve conflicting assessments 
of matters of weight. 

To the extent that the propositions contained in the 
sixth grounds of appeal have not been previously covered 
in these reasons, we think it is sufficient to recall that 
there was a considerable body of material which was 
extensively analysed and to the extent that conclusions or 
inferences were based upon assessment of weight 
attributable to the evidence or material referred to, the 
particulars in the sixth ground provide no basis for inter- 
fering with the discretionary judgment to grant the 
application. 

In summary, we are satisfied that it was correctly held 
that the claim constituted an industrial matter and that 
there was jurisdiction to make an order. We would 
accordingly reject grounds 1 and 2, and propose that 
ground 3 be upheld and that the order be varied by 
omitting reference to consent. The matters raised and the 
submissions in support of the remaining grounds fail to 
demonstrate that the Commission has in the respects 
alleged been guilty of any error and in our view those 
grounds afford no justification to interference with the 
Commissions decision. 

Subject to the amendment proposed, we propose that 
the appeal be dismissed. 

Order accordingly. 

Appearances: 
Mr G. Tannin (of Counsel) for the Appellant. 
Mr W.B. Creighton for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49. 

Water Authority of Western Australia 
and 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 

WA Branch. 
No. 644 of 1987. 

GOVERNMENT WATER SUPPLY, SEWERAGE 
AND DRAINAGE EMPLOYEES AWARD 

No. 2 of 1980. 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner W.S. Coleman. 
22nd day of September 1987. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 6th day of August 1987 and having 
heard Mr G. Tannin (of Counsel) on behalf of the 
appellant and Mr W.B. Creighton on behalf of the 
respondent and the Full Bench having reserved judgment 
on the matter and judgment being delivered on the 21st 
day of September 1987, wherein the Full Bench 
unanimously upheld the appeal in part and determined 
that the appeal should otherwise be dismissed and gave 
reasons therefor, it is this day, the 22nd day of September 
1987 ordered that:— 

(1) The appeal be upheld in part in respect of 
ground 3 and that the order of Commissioner O.K. 
Salmon delivered on the 20th day of May 1987 in 

matter No. 204 of 1985 be varied by deleting the 
words, "and by consent" in the preamble thereto; 
and; 

(2) The appeal otherwise be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — against the decision of the Commission. 

The State Energy Commission of Western Australia 
and 

The Shop, Distributive and Allied Employees' 
Association of Western Australia. 

No. 804 of 1987. 

STOREMEN (STATE ENERGY COMMISSION) 
AWARD 1972. 

Storemen Electrical Power Industry 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner W.S. Coleman. 
21st day of September 1987. 

Award variation — Power station allowance — Claim to 
extend allowance to Storemen — Claim granted 
with reduced allowances for each power station — 
Appeal — Decision against weight of evidence and 
contrary to substantial merit of case — Alleged 
Commission erred in applying work value changes 
principle — Increase not warranted — Appeal 
upheld and order quashed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. The State Energy Commission has 
brought this appeal against a decision of Commissioner 
O.K. Salmon by which he made an order on 22 June 1987 
amending the Storemen (State Energy Commission) 
Award 1972, No. 4 of 1971 as amended. The Appellant 
employs persons as storemen at Bunbury, Muja and 
Kwinana Power Stations and under the award they are 
paid, in addition to other prescribed rates, a power house 
allowance. The Shop, Distributive and Allied 
Employees' Association of Western Australia sought an 
order increasing the amount of the allowance from 
$10.30 per week to $22.90 per week on the basis of 
comparison with a similar allowance prescribed at the 
higher figure for employees of the Appellant under the 
Engineering Trades (State Energy Commission) Award. 
The justification for increase was claimed to be that there 
exist particular disabilities associated with the work of 
storemen who are required to move around the power 
stations. The learned Commissioner rejected the claim 
on the basis of comparison but granted an increase (of 
differing amounts) in the power house station allowance 
for storemen employed at Kwinana and Muja Power 
Stations after hearing witnesses called by both sides and 
in the light of his knowledge of conditions encountered 
by storemen as gained by inspection and comparison at 
Kwinana, Muja and Bunbury Power Stations. No 
increase was granted in the case of storemen employed at 
Bunbury Power Station, an increase of 50 per cent and 
100 per cent respectively was granted in the case of 
storemen employed at Kwinana and Muja Power 
Stations. 
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The appeal against that decision is on the grounds that 
it is against the weight of evidence and contrary to the 
substantial merit of the case in three ways. Firstly, in 
finding that the range of disabilities suffered at Kwinana 
warranted the increase. Secondly, in granting an increase 
after finding that at Bunbury Power Station the 
disabilities encountered by storemen (who are paid an 
allowance of $10.30) are minimal, which leads to the 
conclusion that the compensation fixed for each 
disability is fixed at a "fairly high level". Thirdly, in not 
applying due weight to the Appellant's submission 
relating to the nature and degree of disabilities suffered 
and the question of allowances paid to other employees 
working in diesel and thermal power stations. 

As indicated in his reasons for decision the Commis- 
sioner inspected the various power stations and heard 
submissions and evidence. The case of the Union was put 
bu Mr Bishop and he adduced evidence as to disabilities 
encountered on the job from Mr B.K. Thomas, a 
storeman employed at Muja and Mr A.L. Harvey a 
storeman employed at Kwinana. Mr Mitsopoulos put the 
case for the Respondent and called Mr R.N. Bevington 
whose current responsibility is to supervise the stores 
operatives which includes those at Bunbury, Kwinana 
and Muja Power Stations. He gave evidence as to the day 
to day duties of those employed as storemen or store- 
persons at those depots. He indicated that those duties 
had changed in recent times at Kwinana and at Muja, in 
that those persons are now required to deliver to various 
points which to an extent has exposed them to 
disabilities, mainly noise and at Muja, coal dust. Mr 
Bevington estimated that each stores employee would be 
away from the main store at Kwinana for one hour a day 
and for two or IVi hours a day at Muja. Mr Bevington 
expressed the view that storespersons do not suffer from 
confined space or working at heights or that they do not 
perform work of an extremely hot or wet nature. 
Generally speaking, he considered those employed under 
the Engineering Trades Award suffer more disabilities 
than storepersons who suffer disabilities relating to 
noise, dust, ash and sometimes coal dust. He considered 
that the present allowance was sufficient to compensate 
storepersons for disabilities encountered. His evidence 
appears at transcript pages 71 to 75 inclusive, to which we 
were referred and that evidence was not tested by cross- 
examination. 

It was pointed out on behalf of the Appellant, by 
reference to the transcript of evidence, that the basis of 
the claim of storemen at Kwinana was heat and noise 
(Harvey transcript 29), the dirt factor having virtually 
been eliminated since the power station became a gas 
fired operation. 

As to Muja, the problems of disability relate to coal 
ash and fly ash (Thomas transcript 16), noise and heat, 
dust and fly ash and "the wet" (transcript 18). Coal dust 
and wet sludge were also present at the coal plant 
(transcript 20), as were noise, dust and dirt (transcript 
21). 

It is important to note that a power house allowance 
was first awarded in 1972 (52 WAIG 835) at a rate 
equivalent to that applying in respect of the power house 
allowance under the Engine Drivers Award which was 
prescribed to cover disabilities of heat, noise and dust. 
The Appellant had demonstrated however, according to 
the evidence before the Commission, that there has been 
no significant change in the disabilities suffered by 
storemen at the relevant power stations, and the change 
which requires employees to move out of the store from 
point to point around the power station would not 
appear to warrant an increase in the allowance already 
paid and found to be fixed at a fairly high level. Certainly 
we can find no justification on the evidence to increase 
the existing power house allowance so that, at its highest 
level, it is just short of that applying to tradesmen who 
spend the whole or a substantial proportion of their 
working hours exposed to disabilities, when according to 

the evidence storemen would only spend between three to 
four hours at best per day so exposed at Muja and much 
less at Kwinana. 

Mr Bishop advised the Commission at the outset that 
the Union's claim was brought under the allowances 
principle of the Wage Fixing Principles and expressly 
placitum (iii) thereof which reads:— 

Existing allowances for which an increase is 
claimed because of changes in the work or 
conditions will be determined in accordance with the 
relevant provisions of the Work Value Changes 
Principle or the Restructuring and Efficiency 
Principle and will be subject to the second tier 
ceiling. 

It is also made clear that it was intended to proceed 
under the work value change principle not the 
restructuring and efficiency principle. In either event it 
seems to us, as a matter of construction, any increase 
would be subject to the second tier ceiling. 

A further ground of appeal is that the Commission 
erred in applying the work value changes principle and, 
according to the Appellant's submission, the claim failed 
to satisfy the strict test which that principle requires. 
According to the Appellant an increase could only have 
been made payable in accordance with paragraph (b) and 
not by increasing the rate for the classification as a 
whole. We think the Appellant's interpretation in that 
respect would be most difficult to translate into a 
practical prescription providing for an increase if one 
were warranted. We are quite unable to see that the 
increase awarded was warranted upon the evidence 
having regard to the strict test requirement. It seems to us 
that the increase in the amount of power station 
allowances ordered manifestly exceed the second tier 
ceiling and the order could not be said to be in 
accordance with the terms of the general order of the 
Commission No. 1195 of 1986, dated 24 April 1987. 

For the foregoing reasons we uphold the appeal and 
propose that the order be quashed. 

Order accordingly. 

Appearances: 
Mr N. Fry and with him Mr N. J. Mitsopoulos for the 

Appellant. 
Mr M. Bishop for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49. 

The State Energy Commission of Western Australia 
and 

The Shop, Distributive and Allied Employees' 
Association of Western Australia. 

No. 804 of 1987. 

STOREMEN (STATE ENERGY COMMISSION) 
AWARD 1972. 

Storemen Electrical Power Industry 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner W.S. Coleman. 
22nd day of September 1987. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 1st day of September 1987 and having 
heard Mr N. Fry and with him Mr N.J. Mitsopoulos on 
behalf of the appellant and Mr N. Bishop on behalf of 
the respondent and the Full Bench having reserved 
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judgment on the matter and judgment being delivered on 
the 21st day of September 1987, wherein the Full Bench 
unanimously upheld the appeal and subsequently gave 
reasons therefor, it is this day, the 22nd day of September 
1987 ordered that:— 

(1) The appeal be upheld; 
(2) The Order of Commissioner O.K. Salmon 

made on the 22nd day of June 1987, be quashed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49. 

Lisa Francesca Stothard 
and 

Mr R.O. Meyers trading as International Bloodstock. 
No. 635 of 1987. 

NO AWARD. 
Clerical Horseracing 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner W.S. Coleman. 

Perth 3rd day of August 1987. 

Wages — Contractual Benefits — Appeal — Doubt as to 
identity of employer — Additional proof now 
available — Operation of decision suspended — 
Remitted for further hearing and determination. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: I propose to deliver the decision of 
the Full Bench in this matter. It is a decision which will, 
we hope, assist an equitable conclusion to this matter to 
be reached. In delivering the decision, I must say it is a 
most unusual case. The circumstances are extraordinary. 

The appellant is a young woman who claimed to have 
been unfairly dismissed from employment and to have 
been denied contractual benefits. There is provision in 
the Industrial Relations Act 1979 (section 29) which gives 
rise to those claims being brought by her, or by any 
employee, in person. In this case the notice of application 
was made by the girl herself, Miss Stothard, and it was 
directed to Mr R. Meyers trading as International 
Bloodstock. There evidently was a conference at which, 
so we are informed, the respondent, R.O. Meyers trading 
as International Bloodstock or trading as any other firm, 
made no appearance and when the application was 
brought on and adjourned on one or more occasion 
again there was no attendance by the respondent so- 
named or of any person by the name of R. Meyers. 

When the matter finally came on for hearing before 
Gregor C. on 29 May 1987 the applicant was represented 
by Mr Ruskin who appears representing her on this 
appeal and who has not addressed the grounds of appeal 
specifically except to explain to the Appeal Bench that 
there were errors made, and he concedes they were made 
on his part, in that there was evidence which he failed to 
produce which if it had been produced would have 
established the necessary contract of employment 
between Miss Stothard and the respondent. I say "the 
respondent" advisedly recalling that the respondent as 
named in the application was said to be trading as 
International Bloodstock whereas according to the 

evidence, as it appears by reference to the decision of 
Gregor C., there was evidence of a Kiwi Bloodstock 
Syndication being the employer. There was produced in 
evidence a subsidy agreement which appears to have been 
made between an employer named as Kiwi Bloodstock 
Syndication and signed by a person referred to as 
Robert Meyers, although the signature appears to be 
E.M. Meyers. This document, the so-called subsidy 
agreement, purports to cover the conditions relating to 
the payment of a subsidy. That firm. Kiwi Bloodstock 
Syndication, being the employer and Lisa Francesca 
Stothard being the employee. The condition is described 
thus: 

On the basis that I will receive payment of a 
subsidy, I agree to provide employment in 
accordance with the provisions of the above 
award/legislation and work experience in 
accordance with the above. I understand that, 
subject to conditions overleaf, I will be paid a 
subsidy as follows . . . 

Then there is set out $75.00 per week from 3 January 
1985 to 1 May 1985 and $50.00 per week from 2 May 1985 
to 28 August 1985. 

The evidence which was adduced in this matter and the 
documentary evidence, so far as it went, was, as I have 
said, found by the Commissioner to be insufficient to 
establish a contract of employment between the 
applicant and R.O. Meyers trading as International 
Bloodstock. 

I suppose the key to the written reasons for decision 
which indicates the reason why the application was 
dismissed is the last sentence of those reasons in which 
the Commissioner says: 

The applicant carries the onus to prove its case on 
the balance of probability, that onus has not been 
discharged and the matter must be determined by an 
order of dismissal. 

It is clear to us that in coming to that decision the 
Commissioner was not simply saying that because of that 
failure that is an end to it. The reasons in their fullness 
will indicate that he has taken into account all the 
circumstances as they were placed before him. Never- 
theless, we have listened to what has been said by way of 
explanation and excluse by Mr Ruskin and it is apparent 
that at one time Miss Stothard was employed by Kiwi 
Bloodstock Syndication and that that was an 
organisation or a firm, the proprietor of which was 
Robert Meyers. That on the face of it is a different firm, 
or organisation, to the named respondent, but having 
regard for the evidence which was given in the case there 
were two periods of employment, as I understand it. It is 
possible that the named respondent can be linked with 
the applicant in employment and the deficiency that was 
found required an order of dismissal. I would put it as 
high as to say that it can very likely be rectified according 
to what Mr Ruskin says he has by way of further 
evidence. Not that it is new evidence as it was available 
presumably at the time. 

It may be established by reference to the business 
names registration that the respondent named and Kiwi 
Bloodstock Syndication are the same or it may be 
established by other direct evidence. If it can be 
established then it seems to us that an equitable result will 
have been achieved. 

I am anxious to make it clear that the circumstances 
are extraordinary. Evidently the respondent named, that 
is, the personal respondent R.O. Meyers, whether he is 
named in respect of one firm or the other, failed on any 
occasion to attend these appeal proceedings. There are 
factors which have been put before us which indicate 
quite strongly that an opportunity for a further hearing 
in this matter may be an opportunity to replace the 
absence of connecting evidence in terms of the true 
employer. 

Normally, as I tried to explain to Mr Ruskin, the 
Appeal Court will not interfere unless it is satisfied that 
there is something wrong with a decision but we do have 



1748 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.l.G. 

the power to remit the matter for further hearing and we 
do have an overriding responsibility to look at all the 
factors of any decision and if we think that it is a decision 
which is not in accordance with equity, good conscience 
and the substantial merits of the case then we have an 
obligation to exercise properly the powers vested in us in 
order to see that such a decision is reached. 

The reasons for the order for dismissal in this case 
might shortly be described as a lack of evidence, or an 
insufficiency of evidence. One is left, nevertheless, with 
an impression that, as Mr Ruskin concedes, if the case 
had been approached differently and if the respondent 
had been present, there would have been an opportunity 
in that event, of course, to cross-examine him and if 
those eventualities had occurred it may be that the 
deficiencies of evidence could have been made good. 

This is a special case, so far as we are concerned, and 
we do propose that the operation of the decision reached 
by Gregor C. be suspended and we propose to remit the 
case for further hearing and determination. That will do 
no more than provide an opportunity to this young 
applicant to establish on the balance of probabilities, 
which is the required standard, that she is owned the 
moneys that are claimed from R.O. Meyers, trading as 
International Bloodstock and Syndications, or Inter- 
national Bloodstock, or it may be in some other form. If 
that is the way the evidence goes it may be necessary that 
the proceedings in relation to the respondent be 
amended. It is not for us to determine that or to decide 
whether leave should, at this late stage, be granted. That 
would be a matter for the Commission but it is a decision 
which would be made without reluctance, I would have 
thought, if it means that, in the final analysis, the correct 
employer is named and an equitable decision is reached 
in relation to this claim. 

For those reasons we propose to make an order, as I 
have indicated, suspending the operation of the decision 
and remitting the matter for further hearing and 
determination. 

Order accordingly. 

2. The said matter Nod. 198 of 1986 be remitted 
to Commissioner J.F. Gregor for further hearing 
and determination. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

UNIONS — 
Application for alteration 

of rules — 

Application No. 990 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the "Western 
Australian Police Union of Workers" for alteration 
of its rules. 

Decision. 
HAVING read the application, there being no person 
desiring to be heard in opposition thereto, after 
consulting with the President, and upon being satisfied 
that the requirements of the abovementioned Act and the 
regulations made thereunder have been complied with, I 
have this day registered alterations to rules 4, 14 (a) and 
29 of the registered rules of the applicant union in the 
terms of the application as filed on 17 August 1987. 

Dated at Perth this 29th day of September 1987. 

T. POPE, 
Acting Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49. 

Lisa Francesca Stothard 
and 

Mr R.O. Meyers trading as International Bloodstock. 
No. 635 of 1987. 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner W.S. Coleman. 

Perth 3rd day of August 1987. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 3rd day of August 1987 and having 
heard Mr R. W. Ruskin on behalf oif the appellant, there 
being no appearance by or on behalf of the respondent 
and the Full Bench delivered judgment on the matter on 
the said 3rd day of August 1987 wherein the Full Bench 
unanimously found that the operation of the decision of 
the Commission should be suspended and gave reasons 
therefor, it is this day, the 3rd day of August 1987, 
ordered that:— 

1. The operation of the decision of Commissioner 
J.F. Gregor given on the 29th day of May 1987 in 
matter No. 198 of 1986, be suspended; and 

COMMISSION 
IN COURT SESSION — 

Matters dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 622 of 1984. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the Board of Manage- 
ment, Ngal-A Mothercraft Training Centre, 
Respondent. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Ms M. Kuhne on behalf of the respondent, and 
by consent, the Commission in Court Session, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Hospital Workers (Ngal-A) Award No. 
6A of 1958 be varied in accordance with the 
following Schedule. 

Dated at Perth this 9th day of September 1985. 
By the Commission in Court Session. 

(Sgd.) B.J. COLLIER, 
[L. S. ] Senior Commissioner. 
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Schedule. 
1. Clause 2.—Arrangement: 

A. Delete the numbers and title 28. Part-Time 
Workers and insert the numbers and title 28. Part- 
Time Employees. 

B. Delete the numbers and title 30. Deduction for 
Board and Lodging and insert numbers and title 30. 
Deduction for Lodging. 

C. Immediately after the numbers and title 32. 
Wages of this clause add the following numbers and 
titles: 

33. Representatives Interviewing Employees 
34. Effect of 38-Hour Week 
35. Temporary Employees 
36. Calculation of Penalties. 

2. Clause 6.—Definitions: Delete this clause and insert 
the following in lieu: 

6.—Definitions. 
(1) "Laundress" means a female employee who is 

required to do washing and/or ironing and any 
other function in a laundry. 

(2) "Laundry Hand, female" means an employee 
employed in a laundry whose major employment is 
not washing and/or ironing. 

(3) "Orderly" means a male employee not other- 
wise classified in this award. 

(4) ' 'Postered Employee'' means an employee for 
whom the ordinary hours of work may include work 
on a Sunday. 

(5) "Seamstress" means an employee who cuts 
out and fits uniforms or dresses to measure or 
pattern. 

(6) "Tradesman Cook" means an employee 
employed in cooking who possesses recognised 
qualifications in the trade of cooking. 

(7) "Part-Time Employee" means an employee 
who regularly works less than 40 hours per week. 

(8) "Casual Employee" means an employee 
engaged for a period of less than one month. Where 
the employment continues beyond one month, 
he/she shall be deemed to be a temporary employee 
from the end of that month. 

(9) "Temporary Employee" means an employee 
engaged for a specific period or periods longer than 
one month but less than 12 months. 

(10) "Accrued Day(s) Off" means the paid days 
off accruing to an employee resulting from an 
entitlement to the 38-hour week as prescribed in 
Clause 7.—Hours of this award. 

3. Clause 7.—Hours: Delete this clause and insert the 
following in lieu: 

7.—Hours. 
(1) From 1 July 1985 and subject to the provisions 

of this award, the ordinary hours of duty shall be an 
average of 38 per week with the hours actually 
worked being 40 per week or 80 per fortnight at the 
option of the employer with a maximum of eight 
hours per day, exclusive of meal breaks. 

Except where provided elsewhere, the ordinary 
hours shall be worked — 

(a) With two hours of each week's work 
accruing as an entitlement to a maximum 
of 12 Accrued Days Off in each 12 month 
period. The Accrued Day(s) Off shall be 
taken in a minimum period of one week 
made up of five consecutive Accrued 
Day(s) Off in conjunction with a period of 
annual leave or at a time mutually 
acceptable to the employer and the 
employee; or 

(b) with 0.4 of an hour per day accruing as an 
entitlement to take the 20th day in each 
cycle as an Accrued Day Off in con- 
junction with other days off. 

Provided that an employee who, at the comple- 
tion of a 20 day work cycle, has not accrued 
sufficient hours to enable him/her to take a full paid 
shift off duty, will continue past the 20 day work 
cycle until sufficient hours have accrued to enable 
him/her to take a full paid shift off duty. 

(2) By agreement between the Union and the 
employer the ordinary hours of an employee, in lieu 
of the provisions of subclause (1) hereof, may be 
worked within a 10 day, two week cycle, with an 
adjustment to hours worked to enable 76 hours to be 
worked over 9!/2 days of the two week cycle and an 
entitlement to take the other half day in each cycle as 
an accrued half day off. 

(3) The employer and employee may by agree- 
ment substitute the Accrued Day Off the employee 
is to take off for another day in which case the 
Accrued Day Off shall become an ordinary working 
day. 

(4) Where practicable the ordinary hours of work 
shall be rostered over not more than six consecutive 
days. 

(5) The provisions of this clause apply to a part- 
time employee in the same proportion as the hours 
normally worked bear to a full-time employee. 

(6) Any dispute between the employer and the 
Union concerning the operation of this clause shall 
be referred to the WA Industrial Relations 
Commission. 

4. Clause 9.—Rosters: Delete this clause and insert the 
following in lieu: 

9.—Rosters. 
(1) The ordinary hours of duty prescribed in 

Clause 7.—Hours of this award shall be set out in a 
roster which shall be posted in a convenient place 
where it can be readily seen by the employees 
concerned. 

(2) The roster shall set out the time each employee 
starts and finishes each shift, and also each break in 
the shift together with the days each employee is 
rostered off duty, and shall be open for inspection 
by a duly accredited representative of the Union at 
such times as the record is open for inspection. 

(3) Except as provided in subclause (7) hereof 
meal breaks shall be for a period of at least 30 
minutes, but not greater than one hour for each 
meal. 

(4) Except at the change of roster, no employee 
shall be rostered for duty until at least 10 hours have 
elapsed from the time his previous rostered shift 
ended. 

(5) Such roster shall be posted at least 48 hours 
before it comes into operation and may be altered by 
48 hours' notice, but this shall not prevent a part- 
time employee working additional shifts in 
accordance with subclause (4) of Clause 29.—Part- 
Time Employees. 

(6) No alteration shall be made to the roster in 
accordance with subclause (5) of this clause unless 
the employee concerned is notified before the con- 
clusion of his rostered shift immediately before the 
changed shift, or on the day before the changed shift 
commences. 

(7) Where employees are employed on rotating 
shifts which cover 24 hours per day, the night shift 
shall be rostered on a straight shift of eight hours, 
which shall include a meal break to be taken in the 
employer's time; provided that during such meal 
break the employee shall be on call. 

5. Clause 11.—Contract of Service: Delete this clause 
and insert the following in lieu: 

11.—Contract of Service. 
(1) Subject as hereinafter provided no employee 

shall have his/her services terminated unless he/she 
has received 14 days' previous notice of his/her 
termination or pay for such period in lieu thereof. 
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(2) No employee shall, without the consent of the 
employer, resign without first having given 14 days' 
previous notice of his/her intention to do so, and in 
the absence of such notice, the employer may with- 
hold holiday or other pay up to the amount of 14 
days' wages. 

(3) The employer may at any time without prior 
notice dismiss an employee for refusal or neglect to 
obey orders or for misconduct, and such employee 
shall be entitled to a written statement as to the 
reason for the dismissal within 14 days of the said 
employer having received a written request for such 
a statement. 

In such cases an employee shall be paid up to the 
time of dismissal. 

(4) The employer shall be under no obligation to 
pay for any day not worked upon which the 
employee is required to present him/herself for 
duty, except where such absence from work is due to 
illness and comes within the provisions of Clause 
20.—Sick Leave of this award, or such absence is on 
account of holidays to which the employee is 
entitled under the provisions of this award, or where 
the employee is on an Accrued Day Off. 

6. Clause 14.—Overtime: Delete this clause and insert 
the following in lieu: 

14.—Overtime. 
(1) Overtime shall mean all time worked beyond 

or in excess of the ordinary rostered hours of duty 
prescribed in Clause 7.—Hours or Clause 28.— 
Part-Time Workers of this award on any day the 
employee is rostered on duty, and except as 
hereinafter provided shall be paid for at the rate of 
time and one half for the first two hours and double 
time thereafter. Such rates shall be calculated on an 
employee's hourly award rates. 

(2) In lieu of payment for overtime, and by agree- 
ment between the employees and the employer, time 
off equivalent to the time worked may be granted 
when overtime is occasioned through the failure of 
another employee to report for duty, except where a 
full additional shift is required when overtime rates 
shall apply. 

(3) All work performed by employees on any day 
on which they are rostered off duty or days worked 
in excess of those provided in Clause 7.—Hours or 
Clause 28.—Part-Time Employees shall be paid for 
at the rate of double time. 

(4) Where an employee is required to work over- 
time and such overtime is worked for a period of at 
least two hours in excess of the required daily hours 
of work, the employee shall be provided with a 
meal, free of cost, or shall be paid the sum of $4.00 
as meal money. 

This subclause shall not apply where the employee 
has been advised of the necessity to work overtime 
on the previous day. 

(5) An employee who has completed his/her 
usual hours of duty and has left the job and who is 
recalled to work after the usual ceasing time, shall be 
paid a minimum of three hours at overtime rates. 

7. Clause 14A.—Maternity Leave: Immediately after 
subclause (11) of this clause add the following: 

(12) Effect of Maternity Leave on Accrued 
Day(s) Off 

(a) When an employee proceeds on maternity 
leave there will be no accrual towards an 
Accrued Day(s) Off as prescribed in sub- 
clauses (1) and (2) of Clause 7.—Hours of 
this award. 

(b) When an employee proceeds on maternity 
leave the employer may pay an employee 

. the amount of hours accrued towards an 
Accrued Day(s) Off as prescribed in sub- 
clauses (1) and (2) of Clause 7.—Hours of 
this award. 

8. Clause 15.—Shift Work: Delete this clause and 
insert the following in lieu: 

15.—Shift Work. 
(1) Subject to subclause (2) hereof, a loading of 

12.5 per cent of the ordinary wage shall be paid for 
time worked on afternoon or night shift as defined 
hereunder: 

(a) Afternoon shift — commencing between 
12 noon and finishing at or after 6.00 p.m. 

(b) Night shift — commencing between 6.00 
p.m. and 4.00 a.m. 

(2) A loading of 18.75 per cent of the ordinary 
wage shall be paid for time worked on permanent 
afternoon or night shifts provided that where an 
employee requests in writing permanent afternoon 
or night shift, the provisions of subclause (1) of this 
clause shall apply. 

(3) For the purposes of subclause (2) of this clause 
an employee shall be deemed to have been working 
permanent afternoon or night shift where such 
employee works that shift as part of a non-rotating 
roster. 

9. Clause 16.—Weekend Work: Delete this clause and 
insert the following in lieu: 

16.—Weekend Work. 
An employee shall be paid for ordinary hours 

worked between 12 midnight on Friday and 12 mid- 
night on Sunday at the rate of time and one half. 

10. Clause 17.—Allowances and Special Provisions: 
Delete this clause and insert the following in lieu: 

17.—Allowances and Special Provisions. 
(1) Any employee handling foul linen in laundry 

procedures shall be paid an allowance of $1.10 per 
week. 

(2) An employee engaged as a casual shall be paid 
25 per cent over the rates specified in this award. 

11. Clause 18.—Higher Duties Allowance: Delete this 
clause and insert the following in lieu: 

18.—Higher Duties Allowance. 
(1) An employee who performs duties which carry 

a higher minimum rate than that which such 
employee usually performs shall be entitled to the 
higher minimum rate while so employed. 

(2) Where such an employee is engaged in the 
higher grade of work for more than two hours in any 
one day, the employee shall be paid the higher rate 
for the whole day. Provided that payment for higher 
duties shall not apply to an employee required to act 
in another position whilst the permanent employee 
is on a single Accrued Day Off as prescribed by sub- 
clause (2) of Clause 7.—Hours of this award. 

12. Clause 19.—Holidays 
A. Delete subclause (5) of this clause and insert the 

following in lieu: 
(5) (a) The annual leave prescribed in subclause 

(1) of this clause may be split into more than one 
portion: 

(i) where the 12 Accrued Day(s) Off are taken 
in conjunction with annual leave, by the 
employer once per annum provided that 
no portion is less than two weeks, 

(ii) by agreement between the employer and 
the employee provided that no portion is 
less than one week. 

(b) Any dispute arising out of this clause in 
relation to splitting or not splitting an employee's 
annual leave entitlement, if not resolved by agree- 
ment between the employer, the employee and the 
Union, shall be referred to the WA Industrial 
Relations Commission for determination. 
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B. After subclause (9) of this clause, insert the 
following: 

(10) If the services of an employee terminate and 
the employee has taken a period of leave in accor- 
dance with this subclause and if the period of leave 
so taken exceeds that which would become due 
pursuant to subclause (3) of this clause the employee 
shall be liable to pay the amount representing the 
difference between the amount received by him for 
the period of leave taken in accordance with this 
subclause and the amount which would have 
accrued in accordance with subclause (3) of this 
clause. The employer may deduct this amount from 
moneys due to the employee by reason of the other 
provisions of this award at the time of termination. 

(11) When an employee proceeds on the first four 
weeks' of the annual leave prescribed by subclause 
(1) of this clause there will be no accrual towards an 
Accrued Day(s) Off as prescribed in subclauses (1) 
and (2) of Clause 7.—Hours of this award. Accrual 
towards and Accrued Day(s) Off shall continue 
during any other period of annual leave prescribed 
by this clause. 

13.—Clause 20.—Sick Leave 
A. Delete subclause (4) of this clause and insert the 

following in lieu: 
(4) No employee shall be entitled to the benefit of 

this clause unless he/she produces proof to the 
satisfaction of the employer or his/her representa- 
tive of such sickness provided that the employer 
shall not be entitled to a medical certificate for 
absences of less than three consecutive working days 
unless the total of such absences exceeds five days in 
any one accruing year. 

Provided that where an employee has had two 
absences on paid sick leave adjacent to other days 
off duty within a period of 12 months the employer 
may request in writing that any further absences 
adjacent to days off be accompanied by such 
certificate. 

Provided further than this request shall remain in 
force until the employee has completed a continuous 
period of 12 months without such absence. 

B. After subclause (8) of this clause insert the 
following: 

(9) An employee shall not be entitled to claim 
payment for non-attendance on the ground of 
personal ill-health or injury nor will the employee's 
sick leave entitlements be reduced if such personal 
ill-health or injury occurs on a day when an 
employee is absent on an Accrued Day Off in 
accordance with the provisions of subclauses (1) and 
(2) of Clause 7.—Hours of this award unless such 
illness is for a period of seven consecutive days or 
more and in all other respects complies with the 
requirements of subclause (5) of this clause. 

(10) An employee whilst on paid sick leave shall 
continue to accrue an entitlement to an Accrued 
Day Off as prescribed in subclauses (1) and (2) of 
Clause 7.—Hours of this award. 

14. Clause 21.—Compassionate Leave: Delete this 
clause and insert the following in lieu: 

21.—Compassionate Leave. 
(1) An employee shall, on the death within 

Australia of a spouse, de facto spouse, parent, 
parent-in-law, brother, sister, child or stepchild, be 
entitled on notice, of leave up to and including the 
day of the funeral of such relation and such leave 
shall be without deduction of pay for a period not 
exceeding the number of hours worked by the 
employee in two ordinary working days. Proof of 
such death to be furnished by the employee to the 
satisfaction of his/her employer. 

(2) Provided that payment in respect of com- 
passionate leave is to be made only where the 
employee otherwise would have been on duty and 

shall not be granted in any case where the employee 
concerned would have been off duty in accordance 
with his/her roster, or on long service leave, annual 
leave, sick leave, workers' compensation, leave 
without pay or on a public holiday. 

(3) An employee shall not be entitled to claim 
payment for compassionate leave on a day when 
that employee is absent on an Accrued Day(s) Off in 
accordance with the provisions of subclauses (1) and 
(2) of Clause 7.—Hours of this award. 

(4) An employee, whilst on compassionate leave 
prescribed by this clause shall continue to accrue an 
entitlement to an Accrued Day(s) Off as prescribed 
in subclauses (1) and (2) of Clause 7.—Hours of this 
award. 

15. Clause 22.—Long Service Leave: Number the 
existing provision as subclause (1) and after subclause (1) 
insert the following: 

(2) When an employee proceeds on long service 
leave there will be no accrual towards an Accrued 
Day(s) Off as prescribed in subclauses (1) and (2) of 
Clause 7.—Hours of this award. 

16. Clause 23.—Uniforms: After subclause (2) of this 
clause, insert the following: 

(3) Liberty is reserved to the parties to apply as to 
the amount of the allowance as prescribed in 
subclause (2) of this clause. 

(4) Subject to the provisions of subclause (3) of 
this clause no claim shall be made to amend the 
provisions of this clause before 1 July 1988. 

17. Clause 28.—Part-Time Workers: Delete this 
clause and insert the following in lieu: 

28.—Part-Time Employees. 
(1) Notwithstanding anything contained in this 

award, employees may be regularly employed to 
work less hours per week than are prescribed in 
Clause 7.—Hours of this award. 

(2) When an employee is employed under the 
provisions of this clause, he/she shall receive 
payment for wages, annual leave, sick leave and 
long service leave on a pro rata basis in the same 
proportion as the number of hours regularly worked 
in each week bears to 40. 

(3) The secretary of the union shall be advised 
within seven days of any part-time position created 
after the date of this award. 

(4) Any dispute as to whether a part-time position 
is necessary shall be referred to a Board of 
Reference. 

(5) (a) The laundry and uniform allowances pre- 
scribed in this award shall be paid pro rata to part- 
time employees in the proportion that the number of 
shifts worked each week bears to five. 

(b) A part-time employee working three shifts or 
less each week shall be supplied with one uniform 
per shift each week. 

(6) A part-time employee may work shifts 
additional to the rostered shifts at ordinary rates, 
subject only to the normal rostering parameters of a 
full-time employee, where the employee has 
previously indicated a willingness to work extra 
shifts or where the extra shift was arranged prior to 
the completion of the employee's previous shift. 
Provided that a part-time employee shall not be 
required to work an extra shift. 

18. Clause 30.—Deduction for Board and Lodging 
A. Delete the heading 30.—Deduction for Board and 

Lodging and insert the heading 30.—Deduction for 
Lodging in lieu. 

B. Delete subclause (5) of this clause. 
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19. Clause 31.—Payment of Wages 
A. Delete subclause (1) of this clause and insert the 

following in lieu: 
(I) Wages shall be paid by cheque, direct transfer 

or cash at the employer's discretion following con- 
sultation with the employees. 

B. After subclause (10) of this clause insert the 
following: 

(II) An employee who regularly performs shift or 
weekend work shall be paid for Accrued Day(s) Off, 
including shift or weekend penalties, when those 
days are taken as leave for the hours worked during 
which the leave was accumulated, and shall be paid 
at the rate applicable at the time the leave is taken. 

(12) An employee who performs shift or weekend 
work irregularly may be paid for Accrued Day(s) 
Off the average of shift or weekend penalties paid in 
the preceding month. 

20. Clause 32.—Wages: Immediately after paragraph 
(b) of subclause (2) of this clause add the following: 

(c) The hourly rate shall be calculated by dividing 
the weekly rate by 40. 

21. Immediately after Clause 32.—Wages of this 
award insert the following new clauses: 

33.—Representative Interviewing Employees. 
(1) An accredited representative of the Union 

shall be entitled to enter the business premises of the 
employer and interview an employee subject to the 
following: 

(a) On arrival at the workplace the union 
representative shall seek permission to 
enter the premises from the employer or 
his senior representative. 

(b) Agreement between the union representa- 
tive and the employer shall be sought as to 
where and subject to what conditions the 
employee may be interviewed or work 
inspected. 

(2) Failing agreement on the foregoing, the 
following shall apply: On giving prior notice in 
writing or by telephone to the employer or his 
appointed representative, or failing that person 
being available, the most senior person in charge of 
the establishment, an accredited representative of 
the Union shall be entitled to enter the business 
premises of the employer to interview an employee 
during the recognised meal period at the place at 
which the meal is usually taken, provided that this 
right shall not be exercised without the consent of 
the employer more than once in any one week, 
however the employer does not have the right to 
refuse the first occasion in any one week provided 
prior notice has been given. If access has not been 
gained in accordance with the provisions of this 
clause then the union representative shall leave 
immediately upon a request from the employer or, 
his appointed representative or senior person in 
charge. 

34.—Effect of 38-Hour Week. 
(1) Termination 

(a) An employee subject to the provisions of 
subclause (1) of Clause 7.—Hours of this 
award who has not taken any Accrued 
Day(s) Off accumulated during a work 
cycle in which employment is terminated, 
shall be paid the total of hours 
accumulated towards the Accrued Day(s) 
Off during a work cycle in which employ- 
ment is terminated shall have the wages 
due on termination reduced by the total 
hours for which payment has not already 
been made but for which the employee had 
no entitlement toward those Accrued 
Day(s) Off. 

(2) Workers' Compensation 
(a) 20 Day Work Cycle 

(i) Where an employee is on workers' 
compensation for periods for less 
than one complete 20 day work 
cycle, such employee will accrue 
towards and be paid for the 
succeeding Accrued Day Off 
following such absence. 

(ii) An employee will not accrue 
Accrued Day(s) Off for periods of 
workers' compensation where such 
period of leave exceeds one or more 
complete 20 day work cycle. 

(iii) Where an employee is on workers' 
compensation for less than one 
complete 20 day work cycle and an 
Accrued Day Off falls within the 
period, the employee will not be re- 
rostered for an additional Accrued 
Day Off. 

(b) 12 Months' Work Cycle 
(i) Where an employee is on workers' 

compensation for periods for less 
than a total of 20 consecutive work 
days in a work cycle such employee 
shall accrue towards and be paid 
for the succeeding Accrued Day(s) 
Off following such leave. 

(ii) Where an employee is on workers' 
compensation for periods greater 
than a total of 20 consecutive days 
in a work cycle such employee will 
have the period of workers' 
compensation added to the work 
cycle. 

(iii) Where an employee is on workers' 
compensation for periods greater 
than 20 consecutive work days and 
an Accrued Day Off as prescribed 
in subclause (1) of Clause 7.— 
Hours of this award falls within the 
period the employee shall be re- 
rostered for another Accrued Day 
Off on completion of the 20 week 
work cycle following such absence. 

(3) Leave Without Pay: An employee who is 
absent on any form of leave without pay shall not 
accumulate an entitlement to an Accrued Day Off 
for the period of such leave nor will the employee be 
entitled to an Accrued Day Off whilst on leave 
without pay. 

(4) Pay Out of Entitlements: An employee whose 
hours are worked in accordance with Clause 7 (1) (a) 
and who, after 12 months' employment, is to take 
the full six consecutive weeks annual leave pre- 
scribed by Clause 15.—Annual Leave of this award 
may by mutual written agreement, be paid at the 
time of taking such annual leave, for any Accrued 
Day(s) Off then standing to the credit of that 
employee. Such payment will be in full discharge of 
any liability on the employer arising pursuant to 
Clause 7.—Hours of this award. An employee shall 
not otherwise be paid for Accrued Day(s) Off 
without actually taking them as days off. 

35.—Temporary Employees. 
A temporary employee shall accrue and be paid 

all the benefits prescribed by this award for time 
worked as if the employee was permanently 
employed, notwithstanding breaks in employment, 
and shall be entitled to or give, as the case may be, 
one week's notice of termination of the contract of 
service, and shall either be paid or forfeit, as the case 
may be, one week's pay if the required notice is not 
given. 
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36.—Calculation of Penalties. 
Where an employee works hours which would 

entitle that employee to payment of more than one 
of the penalties payable in accordance with Clause 
14.—Overtime, Clause 15.—Shift Work, Clause 
16.—Weekend Work and Clause 19A.—Public 
Holidays of this award, only the highest of any such 
penalty shall be payable. 

Order. 
HAVING heard Ms S. Jackson on behalf of the claimant 
and Mrs P.M. Bentley on behalf of the respondent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the application be refused. 

Dated at Perth this 1st day of October 1987. 
By the Commission in Court Session. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — claim for travel allowance. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Wesfarmers Limited trading as Masters Dairy Pty Ltd. 
No. CR198 of 1987. 

DAIRY FACTORY WORKERS' AWARD 
No. 15 of 1982. 

Wheeler — Relief Dairy 
Storeman 

COMMISSION IN COURT SESSION. 
Chief Commissioner B.J. Collier, 

Senior Commissioner G.G. Halliwell, 
and Commissioner W.S. Coleman. 

1st day of October 1987. 

Claim for travel allowance — transfer allowance — 
transfer of employment — refused. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
mission, taken from the transcript as edited by the Chief 

Commissioner.) 
CHIEF COMMISSIONER: In this matter the union 
claims that its member, Mr R.P. Liptrot, should be 
compensated for the full period he was required to travel 
in the service of his employer. 

The evidence reveals that Mr Liptrot was employed as 
a wheeler, although the title relief storeman was applied 
to him when he commenced employment in 1979. In that 
capacity he relieved at Palmyra on a number of 
occasions, without receiving an allowance for travel 
involved, except that in 1985, after remonstration about 
travelling costs, he was paid an allowance based upon a 
provision in the Diary Factory Workers Award. 

The onus of proof is clearly on the applicant in these 
proceedings and the evidence does not persuade us that 
Mr Liptrot was engaged upon the basis that an allowance 
for travel formed part of this contract of employment. 
We find that this man was employed under the provisions 
of the Dairy Factory Workers Award and if there were 
any entitlement under that award, then this is a matter 
for determination by the Industrial Magistrate and not 
for this bench. 

The application is refused. 

Appearances: 
Ms S. Jackson on behalf of the claimant. 
Mrs P.M. Bentley on behalf of the respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR198 of 1986. 
Between the Federated Miscellaneous Workers' Union 

of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Claimant and Wesfarmers Limited 
trading as Masters Dairy Pty Ltd, Respondent. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

PRESIDENT — 

Matters dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — Application for Stay of Decision 

of Commission. 

The State School Teachers Union of WA (Inc) 
and 

The Honourable Minister for Education. 
No. 1190 of 1987. 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

23rd day of September 1987. 

Application for Stay of Decision of Tribunal — 
Principles regarding Stay of Decision — Dismissed. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: This is an Application pursuant to 
section 49 subsection (11) of the Industrial Relations Act 
1979. It was made by the State School Teachers Union of 
WA (Incorporated). The Respondent to the Application 
is the Honourable Minister for Education. 

The Application seeks an order of the President 
Staying the operation of a Decision of the Government 
School Teachers Tribunal in Application No. T2 of 1987 
which, described broadly, was a decision which declared 
the true interpretation of the Government School 
Teachers (Education Department Locality Allowances) 
Award, in respect of part-time teachers. The Decision is 
the subject of appeal to the Full Bench of this Commis- 
sion and that is listed for hearing tomorrow, 24 
September 1987. 

On 13 October 1987, the Government School Teachers 
Tribunal proposes, according to a scheduled matter of 
Application No. T1 of 1987, to hear and determine that 
Application on that date and the purpose of that is to 
amend the Award, as I understand it, in a way which 
would give express recognition to the interpretation that 
the Government School Teachers Tribunal in T2 of 1987 
has already determined and proclaimed. 

The Application seeks to Stay the operation of that 
decision, and hence that interpretation, because of the 
impact it may have on the Application on the 13th. It is 
feared that the view of the law, or the state of the law as 
expressed by the interpretation in T2 of 1987, may 
impact on the view taken of the merit and equity of an 
Application to amend the Award in the same terms. 

The Application is opposed on the basis that there is 
really no need for it, largely because there are reasonable 
prospects that the Full Bench, being urged, may before 
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13 October, have heard and determined the question at 
issue and the state of the law may be as interpreted or 
otherwise. Alternatively, if that has not happened, it is 
said that the Tribunal might be moved to postpone the 
hearing of the Application to amend the Award until the 
Full Bench has delivered its determination on that inter- 
pretation question. Even if it has not, the Application for 
amendment is really separate and unaffected by interpre- 
tation. I think that essentially is a proper view. The 
Application T1 of 1987, as the numeration suggests, was 
lodged first and I am told was lodged in April, but events 
have overtaken that Application to some extent. Never- 
theless, it is a matter which must be dealt with on its 
merits and in a real sense it is difficult to see how, 
whatever view has been taken of the meaning of the 
existing provisions, it should not impinge upon the rights 
of both the Applicant seeking the Award and the 
Respondent opposing it. 

If that is a real fear, I think it is offset by the prospect 
of the hearing being adjusted so that the Full Bench 
decision is first known. That is the kind of consideration 
which should determine this matter because there is 
obviously an issue to be tried before the Full Bench. The 
other factor which justifies granting the stay is the factor 
of the balance of convenience. There is no prejudice to 
the Respondent, that has been emphasised. On the other 
hand, from the analysis I have made of the possible 
circumstances, there is unlikely to be any real prejudice 
to the Applicant if the stay is not made. 

On that basis I propose to dismiss the Apphcation. In 
doing so, I express the view that I think it is very likely 
that the Full Bench will be fully conscious of the need to 
determine the matter as quickly as possible. I would be 
surprised if that did not occur before any complications 
arising from the subsequent Application on the 13th. 

Order accordingly. 
Appearances: 

Mr G. Droppert (of Counsel) for the Applicant. 
Mr G.M. Overman (of Counsel) for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — Application for Stay of Decision 

of Commission. 

The State School Teachers Union of WA (Inc) 
and 

The Honourable Minister for Education. 
No. 1190 of 1987. 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

23rd day of September 1987. 

Order. 
THIS MATTER having come on for hearing before me 
on the 23rd day of September 1987 and having heard Mr 
G. Droppert (of Counsel) on behalf of the Applicant and 
Mr G.M. Overman (of Counsel) on behalf of the 
Respondent and judgment being delivered on the said 
23rd day of September 1987, wherein I found that the 
application should be dismissed, and gave reasons 
therefor, it is this day, the 23rd day of September 1987 
ordered that the application be dismissed. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

67 W.A.LG. 

PRESIDENT — 
Unions — matters-dealt with 

under section 66 — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 66. 

Owen Neil Morgan 
and 

Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, 

Western Australian Branch. 
No. 956 of 1987. 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

14th day of September 1987. 

Rule interpretation — eligibility for particular Union 
positions — enquiry into temporary positions — no 
jurisdiction for order or direction. 

Reasons for Decision. 
THE PRESIDENT: This is an application by Owen Neil 
Morgan and is made pursuant to section 66 of the 
Industrial Relations Act 1979. Mr Morgan is a member 
of the Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, Western 
Australian Branch and nominated for the position of 
Organiser (extraordinary vacancy) at an election recently 
conducted within the Union. He has subsequently been 
advised that he was unsuccessful. 

Mr Morgan has asserted that the Secretary of the 
Union has misinterpreted certain Rules and requests an 
interpretation thereof. 

Rule 46 is headed Organiser and subrule (1) provides 
that:— 

Any financial member of the Branch with not less 
than five years' continuous membership shall be 
eligible for the position of Organiser. 

Branch Officers, constituting the Branch Executive 
have their offices (for which election is required), 
designated under Rule 31 and the office of "Organiser" 
is included under that Rule. Subrule (2) of Rule 31 
provides that the Organiser, along with Branch 
Secretary, Assistant Branch Secretary and another shall 
hold office for four years. Subrule (3) thereof provides 
that all other officers shall hold office for a term of three 
years. 

Rule 46 also provides, by subrule (2) that:— 
The Branch Executive may appoint temporary 

Organisers. After a temporary Organiser has been 
employed for a period of 12 months, his position 
shall become an elective one and shall be filled by a 
ballot of the members. 

It is evident that confusion could arise by virtue of that 
wording in respect of the term of office of an Organiser 
so elected having regard to some of the provisions 
contained in Rule 31. The history of recent events 
indicates that Mr D. Forster was elected to the office of 
Organiser within the meaning of Rule 31 and held that 
position until elected unopposed to the position of 
Assistant Secretary which became vacant during his term 
of office as Organiser within the meaning of Rule 31. In 
the meantime, the Branch Executive had appointed a 
temporary Organiser in the person of Mr Morgan but 
resolved on 25 January 1984 not to call nominations for 
that position (the term of which was then about due to 
expire). Subsequently, on 25 October 1985, the Branch 
Executive appointed a temporary Organiser, a Mr 
Bickford, for a term commencing on 11 November 1985. 
This occurred as the result of a resolution of the Branch 
Executive on 23 October 1985. The resolution was that 
the employment of a temporary Organiser be approved, 
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and by virtue of a resolution of a Special State Executive 
Meeting of 6 November 1985 it was resolved to appoint 
Mr Bickford as temporary Organiser from 11 November 
1985. The terms of that resolution make it clear that the 
appointment was made pursuant to Rule 46 subrule (2). 

On 14 January 1987 it was resolved that the Secretary 
be instructed to call (elections for) the position of 
Organiser. That is the expression used in the resolution 
according to the minutes of the Branch Executive of that 
date, namely 14 January 1987, and it is a fact that at that 
time the office of Organiser (as provided in Rule 31), 
formerly occupied by Mr Forster, was vacant as a result 
of his election unopposed to the position of Assistant 
Secretary. However, Dr Crouch (who appeared on 
behalf of the Union) informed me that on 14 January 
1987 the Union moved to fill the position of temporary 
Organiser as required by Rule 46 (2). Accordingly, it was 
his contention, that the resolution to which I have 
referred was intended to bring about an election for a 
temporary Organiser. Acting in accordance with the 
resolution, the Secretary of the Union wrote to the 
Registrar of the Western Australian Industrial Relations 
Commission and the text of that letter to which I now 
refer suggests that the proposed election was to fill the 
position of the office of Organiser pursuant to Rule 31, 
that position having been vacated by Mr Forster upon his 
election to the position of Assistant Secretary prior to 21 
January 1987. The letter reads:— 

Dear Sir, 
In accordance with Rule 69 of the Industrial 

Relations Act 1979, the Executive of this Union (as 
per Rule 46) has authorised me to request you to call 
for nominations for the elected position of 
Organiser to fill the vacancy created by the previous 
Organiser vacating that position. 

This election will be for a four year term. 
An election was conducted by the State Electoral 

Department and according to the Declaration by the 
Returning Officer dated 20 March 1987, Mr Bickford 
was nominated for the officer of Organiser and elected 
unopposed to that office. 

According to that I would understand that at that 
point the office of Organiser was occupied by Mr 
Bickford, but from thereon matters become a trifle 
confused. According to the minutes of the Branch 
Executive of 27 May 1987 in addition to others in 
attendance there were three persons described as 
Organisers, A. Stafford, T. Bickford and G. McKenna. 
At that meeting a resolution was carried that the 
Secretary be authorised to call for the position of 
Organiser. On 3 June 1987 the Secretary wrote to 
Registrar of the Western Australian Industrial Relations 
Commission in the following terms:— 

In accordance with Rule 69 of the Industrial Act 
1979, the Executive of this union has authorised me 
to request you to call for the nomination of the 
elected position of Organiser to fill a vacancy. 

This election will be for the remainder of the term. 
So far as I am informed Mr Bickford was still, at that 

point, occupying the position to which he had recently 
been elected, although obviously the position of 
temporary Organiser to which he had earlier been 
appointed must have been vacant in consequence of his 
election. Notwithstanding this, Dr Crouch has submitted 
that the election thus called related to the balance of the 
term of the Organiser elected pursuant to Rule 31. 
However, it seems to me that was the election 
successfully contested by Mr Bickford (albeit that the 
election was to fill a casual vacancy) and he would 
therefore be entitled to hold the office only for the 
balance of the term of his predecessor, see subrule (6) of 
Rule 31. 

In accordance with the request of 3 June 1987 an 
election for the office of Organiser (extraordinary 
vacancy) was advertised and conducted by the State 
Electoral Office. Mr Morgan and a Mr McKenna were 
nominated and Mr Morgan was unsuccessful. 

Whatever was intended by the resolution which gave 
effect to the election in which Mr Morgan participated, 
for the reasons I have stated, it was not in my view an 
election for an elected Branch Executive Member. It was 
therefore not subject to the restrictions on the eligibility 
to vote which are imposed by virtue of Rule 34 in respect 
of an election for the office of elected Branch Executive 
Members. I am informed that there was in fact an 
unrestricted franchise which confirms my view that it was 
not an election for the office of Organiser, designated as 
an elected Branch Executive Member for the purposes of 
Rule 31, and if Rule 46 subrule (2) is read in conjunction 
with Rule 31 subrule (3) the successful officer should 
hold office for a term of three years. 

I have answered, I think, the questions raised in and 
relating to the application but there remains an apparent 
anomaly in the Rules unless it be borne in mind that Rule 
46 provides not only for the position of "Organiser" but 
also for that of Temporary Organiser/Organisers, 
appointed, and/or elected. 

The Applicant also questioned the failure of the Union 
to take steps to fill existing casual vacancies [Rule 31 
subrule (5)]. I was advised that it had not been possible to 
attend to this but that steps were being taken to fill the 
vacancies as required. 

In accordance with the views I have expressed no order 
appears necessary, however if required, I will hear the 
parties further before finally disposing of the matter. 

Appearances: 
Mr L.J. Irwin for the Applicant. 
Dr J. Crouch for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 66. 

Basil Milentis 
and 

Mr J. Kobelke, Returning Officer, 
State School Teachers Union of WA (Inc), 

Mr J. Bateman and Others. 
No. 1133 of 1987. 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

23rd day of September 1987. 

Applicant claims eligibility to nominate for Union office 
— not financial — nomination rejected by 
Returning Officer — Applicant perceives that he has 
been denied natural justice by Union Executive — 
Rules of the Union properly observed — application 
dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is an application by Basil 
Milentis pursuant to section 66 of the Industrial 
Relations Act 1979. The basis of the application is that, 
while he is not currently a financial member of the Union 
and his nomination as a candidate for election to office 
on the Executive has been rejected by the Returning 
Officer in accordance with the Rules, the Applicant 
claims to be eligible to nominate for office and seeks an 
order which will in some way enable him to do so. 

I am informed that service of the notice of application 
was effected by delivering the same, together with a copy 
of directions, by leaving it at the address of the office 
where the business of the Union is conducted. This is 
accepted as satisfactory service particularly in view of my 
direction that if the Respondents or any of them intended 
to oppose the application then before 12 midday on 

56821—2 
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Wednesday 16 September 1987 they were to file and serve 
their answer. No answer was filed in accordance with 
that direction and at the hearing there was no appearance 
of the Returning Officer or members of the Executive of 
the Union nominated as Respondents to the application. 

No evidence was adduced but according to 
submissions made on behalf of the Applicant, supple- 
mented by a number of letters which were referred to and 
exhibited, the facts appear to be as follows:— The 
Applicant had been employed as a teacher under the 
provisions of the Education Act 1928 and was suspended 
and subsequently dismissed pursuant to section 7 (c) 
thereof on 12 September 1986. An appeal against the 
decision to dismiss him is presently pending before the 
Government School Teachers Tribunal which is a 
Constituent Authority within this Commission. 

In this application the Applicant has complained that 
he has been denied natural justice by the Executive of the 
Union in that it has refused to support him on his appeal 
and has declined to continue his membership of the 
Union without notifying him that he had been dismissed 
pursuant to Rule 8. AH of this according to the Applicant 
constitutes failure to comply with the objects of the 
Union under Rule 2 in particular subrule (a) "to watch 
over and protect the interests of its members" and 
subrule (e) "Preference to Unionists". Relevant to this 
allegation is advice received by the Applicant from a Mr 
Burrows who received a letter from the General Secretary 
dated 12 February 1987 in which he was informed that 
the Applicant was not currently a member of the Union. 
In consequence the Applicant wrote to the General 
Secretary and advised that payment of his Union sub- 
scriptions were stopped when the Education Department 
suspended him in July 1986, and he asked that payment 
of his dues be suspended as from 24 July 1986 and that he 
remain as a Union member until he was re-employed and 
able to resume payment of subscriptions. Evidently there 
was no reply and on 28 June 1987 he wrote to the 
President of the Union, in substance, renewing his 
request. On 30 June 1987 the Applicant received a letter 
from the General Secretary of the Union advising:— 

. . . that as you are no longer employed with the 
Education Department of WA, we can not continue 
your membership as requested, under Rule 5ii of the 
SSTUWA Constitution. 

However, you are now eligible to become an 
Associate Member of the Union with an annual fee 
of $15.00. Please find enclosed an application form 
for Associate Memebership. 

Also find enclosed, for your information, a copy 
of Rule 4 Entitlements, and Rule 5 Financial 
Members, of the Constitution. 

If you return to teaching with the Education 
Department of WA you will once again be eligible to 
join this Union. 

The President of the Union replied to the letter to him 
from the Applicant, the reply being dated 10 July 1987. 
He reminded the Applicant of efforts made on his behalf 
by the Union and of the considerable cost thereof. He 
also pointed out that estimates of cost had ruled out the 
prospect of the Union representing the Applicant further 
in the matter. The Applicant obviously has strong views 
about the obligation of the Union to watch over and 
protect the interests of its members but, in practical 
terms, the extent to which the obligation is undertaken is 
a matter for decision of the Union Executive on the basis 
of all the relevant material. 

Be that as it may, the crucial question is whether the 
Applicant has any right to be regarded as a member and 
whether he is eligible as a candidate in the forthcoming 
election? That depends primarily on the proper con- 
struction of Rule 5.—Financial Members, and its 
application to the particular facts. Subrule (1) 
provides:— 

No person shall be a financial member unless 
he/she has paid all current subscriptions, fines or 
levies due. 

Rule 11.—Subscriptions indicates that except where 
otherwise provided the subscription for all members shall 
be at the specified fortnightly rates deducted from the 
salary cheque on the written authority of the member 
concerned, with a right of election to pay by other 
means. Following the Applicant's dismissal no 
deductions have been made and accordingly, as he 
appears to concede, he is not a financial member in terms 
of subrule (1). Subrule (iv) of Rule 5 provides:— 

Executive may, in special circumstances, waive 
the whole or portion of subscriptions and levies 
payable by a member or levied on such member. 

Although the Applicant relies on this provision in 
support of his claim to remain a member of the Executive 
has not exercised the discretion which is implicit in the 
subrule. It seems plain that the Applicant has no claim to 
being a "financial" member. 

Notwithstanding that he was not a financial member 
the Applicant nominated as a candidate for office, as he 
believed he was entitled to do. As I am informed, the 
Returning Officer acted pursuant to Rule 29.—Elections 
subrule (d), to reject the nomination on the ground that 
not being a financial member the Applicant was ineligible 
to nominate. As I understood the Appellant's sub- 
mission, it is contended that all members of the Union 
are eligible to nominate for office to be filled by election 
whether they are financial members or otherwise. In aid 
of that interpretation he referred me to Item 22, on the 
forthcoming Annual Conference Agenda, which is a 
proposed amendment that Rule 30 (a) of the Constitu- 
tion be amended to provide, in effect, that only financial 
members of the union shall be eligible to nominate for 
office to be filled by election. In my opinion, upon a 
proper construction of the Rules of the Union, the 
Returning Officer was entitled to reject the Applicant's 
nomination on the ground that he was ineligible in that 
he was not at the time a financial member of the Union. 
In my view the position is made abundantly clear by the 
provisions of subrule (v) of Rule 5 which provides:— 

Any member who is not financial in accordance 
with subrule (i) of this Rule shall not be entitled to 
any rights, privileges or benefits whatsoever arising 
out of membership of the Union. 

The relief sought by the application was an order in 
favour of the Applicant that he be accepted as a 
candidate for the forthcoming election of the Executive 
Committee. According to the manner in which I think 
the Rules of the Union should be construed, the 
Applicant has failed to show that the Rules have not been 
properly observed, there is accordingly no warrant for 
making the order that is sought or any other order or 
directions. At the conclusion of the hearing of this matter 
I intimated that I thought the application should fail. For 
the foregoing reasons I propose that the application be 
dismissed. 

Order accordingly. 

Appearances: 
Mr D.R. Gumming on behalf of the Applicant. 
No appearance on behalf of the Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 66. 

Basil Milentis 
and 

Mr J. Kobelke, Returning Officer, 
State School Teachers Union of WA (Inc), 

Mr J. Bateman and Others. 
No. 1133 of 1987. 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

23rd day of September 1987. 
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Order. 
THIS MATTER having come on for hearing before me 
on the 17th day of September 1987 and having heard Mr 
D.R. Gumming on behalf of the Applicant and there 
being no appearance on behalf of the Respondents and 
having reserved judgment on the matter and judgment 
being delivered on the 23rd day of September 1987, 
wherein I found that the application should be dismissed, 
and gave reasons therefor, it is this day, the 23rd day of 
September 1987 ordered that the application be 
dismissed. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

AWARDS/AG RE EME NTS — 
Application for — 

CLERKS (ACCOUNTANTS OFFICE AUSTRALIAN 
TRAINEESHIPS) INDUSTRIAL AGREEMENT 

No. AGS of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 41 — registration of a new agreement. 

The Federated Clerks' Union of Australia, 
Industrial Union of Workers, WA Branch 

and 
P.W. Creek and Associates. 

No. AGS of 1987. 

COMMISSIONER S.A. KENNEDY. 
14th day of August 1987. 

Agreement. 
HAVING heard Mr G.R. Bartlett on behalf of the Appli- 
cant and there being no appearance by or on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the attached memorandum be registered as 
an industrial agreement. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

No. AGS of 1987. 
Clerical Industrial Agreement. 

Memorandum of Terms of Agreement. 
Subject to the provisions of the Industrial Relations 

Act 1979 the parties hereto agree to the terms and 
conditions set out herein. 

Industrial Traineeships Agreement. 
This agreement is made pursuant to section 41 of the 

Western Australian Industrial Relations Act 1979 and is 
an Agreement made between the Federated Clerks' 
Union of Australia, Industrial Union of Workers, WA 
Branch (the Union) on the one part and the employers 
named in Schedule A attached hereto on the other part, 
witnesseth that hereto mutually covenant and agree the 
one with the other as follows: 

1.—Title. 
This Agreement shall be known as the Clerks' 

(Accountants Office Australian Traineeships) Industrial 
Agreement. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Objects. 
4. Scope. 
5. Area of Operation. 
6. Term of Agreement. 
7. Definitions. 
8. Cancellation of Training 
9. Hours of Attendance. 
10. Conditions of Training. 
11. General Conditions. 
12. Disputes Settlement. 
13. Signatories. 

Schedule "A". 
Schedule "B". 
Schedule "C". 

3.—Objects. 
(1) The object of this agreement is to provide the form 

and substance of the conditions of employment, 
including rates of pay, applicable to clerical trainees in 
Western Australia employed under Australian Trainee- 
ships Scheme (ATS) and who, but for being a trainee 
under that scheme would be covered by an award to 
which the union is a party. 

(2) This agreement shall not be used by any party as a 
precedent in any proceedings before Industrial 
Tribunals. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Wholesale and Retail Establishments) Award No. 38 of 
1947 employed in the industry of the employers named in 
Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

6.—Term of Agreement. 
This agreement shall operate from 6 April 1987, for a 

period of six months. Provided that where the agreement 
is terminated in accordance with section 43 of the 
Industrial Relations Act 1979 such termination shall not 
prejudice any training agreements or employment 
contracts between the trainees and the employers which 
were entered into during the currency of this agreement. 

7.—Definitions. 
"Training or Trainee Agreement" is an agreement for 

training made pursuant to section 37D of the Western 
Australian Industrial Training Act 1975. Such agreement 
shall be approved by the State Management Committee 
(SMC) for traineeships and registered under the 
Industrial Training Act 1975. 

"Clerical Trainee" shall be a person who has entered 
into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this agree- 
ment who at the time of entering into a training agree- 
ment is under 20 years of age. 

"Relevant Award or Agreement" shall mean the 
award or agreement named in Clause 4 of this agreement. 

"Australian Traineeship System (ATS)" shall mean 
the traineeship system set up under the Industrial 
Training Act 1975 as a result of the report of the 
Commonwealth Committee of Enquiry into labour 
market programmes {Kirby Report) in response to 
recommendation 18 of that report. 

The "ordinary rate of wage" for all purposes shall be 
the weekly wage set out in Clause 10.—Conditions of 
Training subclause (4). 
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8.—Cancellation of Training. 
A traineeship may be cancelled — 

(a) by mutual consent 
(b) by either the employer or the trainee giving two 

weeks' notice on either side, or by the payment 
or forfeiture as the case may be, of two weeks' 
wages in lieu of notice. This does not affect the 
right to dismiss for misconduct and in such a 
case wages shall be paid up to the time of 
dismissal only. 

9.—Hours of Attendance. 
Trainees shall observe the ordinary hours of atten- 

dance per week maintained by employees at the work 
place where the training is being conducted. 

10.—Conditions of Training. 
(1) The employer shall ensure that the trainee is 

permitted to attend the prescribed off-the-job training 
course and is provided with the prescribed on-the-job 
training approved by the appropriate State Training 
Authority in consultation with the Union. 

(2) The trainee shall be engaged for a minimum of 12 
months as a full-time temporary employee, provided that 
a trainee shall be subject to a probation period of one 
month. 

(3) Time spent on off-the-job training shall be allowed 
without loss of continuity of employment. 

(4) Wages — For the purpose of achieving stability of 
income for the trainee, the employer shall pay a weekly 
wage calculated on the following basis — 

X x 39 
52 

where X equals the appropriate junior rate under the 
relevant award and 39 represents the actual weeks spent 
on the job in the 12 month period. 

Provided that the weekly wage rate payable to a trainee 
shall not be less than the minimum weekly rate set or 
recognised by the Australian Traineeship System. 

(5) Overtime — Trainees shall not be required to work 
overtime unless in a particular establishment the working 
of some overtime is necessary for the training to be pro- 
vided on particular work which can only be undertaken 
during overtime hours. 

(6) (a) Where the employment of a trainee by an 
employer is continued after completion of the trainee- 
ship period the service during the traineeship period shall 
be counted as service for the purpose of the award. The 
service shall also be credited to any company based 
medical scheme and other schemes with minimum service 
criteria. 

(b) Should an employee resume employment with an 
employer within a period of three months from the end 
of the period of traineeship such employment shall be 
deemed to be continuous for the purpose of paragraph 
(a) of this subclause. 

(7) The provision of the relevant workers compensa- 
tion and occupational health and safety legislation shall 
apply to trainees. 

(8) Where possible, traineeship positions shall be 
additional to normal staff numbers. Existing full-time 
employees shall not be displaced by trainees. 

(9) The Union shall be afforded reasonable access to 
trainees during work time for the purposes of explaining 
the role and functions of the Union. 

(10) Trainees whose service is terminated at the com- 
pletion of the traineeship shall be paid annual leave 
entitlements plus \~1Vi per cent loading calculated on the 
ordinary rate of wage set by subclause (4) of this clause. 

(11) On the completion of the traineeship the State 
Training Authority shall provide each successful trainee 
with a certificate under the Industrial Training Act. 

11.—General Conditions. 
(1) The conditions of employment for clerical trainees 

shall, unless prescribed otherwise by this agreement, be 
the conditions of employment laid down by the relevant 
award or agreement which would but for this agreement 
otherwise cover such employees. Provided that such 
trainees shall not be included in any calculation of a ratio 
of junior to senior employees, where the relevant award 
or agreement prescribes such a ratio. 

(2) The normal customs and practice of the employer 
shall apply except where it is contrary to this agreement. 

12.—Disputes Settlement. 
(1) Should any dispute arise as to the operation of this 

agreement and the parties are unable to resolve that 
dispute by amicable negotiation the parties shall refer 
such dispute to the Industrial Relations Commission 
for — 

(a) conciliation in the first instance and failing that 
(b) for arbitration. 

(2) Should any dispute arise as to the operation of a 
"training" agreement such dispute shall be resolved 
through the settlement mechanisms presented by the 
Industrial Training Act 1975. 

13.—Signatories. 
Signatories 

Signed for and on behalf 
of the Federated Clerks' 
Union of Australia, 
Industrial Union of 
Workers, WA Branch J.D. Smith 
In the presence of W.G.J. Smith 
Signed on behalf of 
Tranmere Pty Ltd 
(P.W. Creek and 
Associates) L. Whitford 
In the presence of B.J.Edwards 

Schedule "A". 
Employers party to this agreement — 

P.W. Creek and Associates 
171 Marine Terrace 
GERALDTON WA 6530 

Schedule "B". 
Grounds upon which the Application is made: 

1. The Industrial Agreement is in a form which 
may be registered under section 41 of the 
Industrial Relations Act 1979. 

2. The Agreement requires the modification of 
the application of the Clerks' (Wholesale and 
Retail Establishments) Award No. 38 of 1947 as 
set out in Schedule "C". 

3. The Agreement has been entered into to permit 
the introduction of "Traineeships" under 
section 37 of the Western Australian Industrial 
Training Act 1975. 

4. It is a part of the Agreement between the parties 
to the Agreement that this Agreement be 
registered. 

Schedule "C". 
Statement of Changes as Required by Regulation 15 

(1) (b) of the Industrial Relations Commission 
Regulations 1985. 

1. The training agreement made under section 
37D of the Western Australian Industrial 
Training Act 1975 will regulate the nature of 
the contract of employment as regards certain 
obligations between the trainee and the 
employer. 
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2. Any dispute arising in relation to the applica- 2.—Arrangement, 
tion of the Training Agreement shall be settled 1. Title. 
through the procedures provided by the 2. Arrangement. 
Australian Training Act 1975. 3. Objects. 

3. The agreement ensures that the trainee receives 4. Scope. 
llVi per cent loading on annual leave at the 5. Area of Operation, 
completion of the traineeship whether it 6. Term of Agreement, 
continues for 52 weeks or not. 7. Definitions. 

4. The agreement modifies and regulates the rate 8. Cancellation of Training, 
of pay applicable to a trainee in accordance Hours of Attendance, 
with the formula 10- Conditions of Training. 

11. General Conditions. 
12. Disputes Settlement. 
13. Signatories. 

Schedule "A". 
Schedule "B". 
Schedule "C". 

Xx 39 
52 

where X is the appropriate junior rate under the 
relevant award and 39 is the actual number of 
weeks spent working. 

5. The agreement ensures that a period of training 
counts as service for all of the purposes of the 
relevant award. 

CLERKS (COMMERCIAL INDUSTRIES 
AUSTRALIAN TRAINEESHIPS) INDUSTRIAL 

AGREEMENT No. AG9 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 41 — registration of a new agreement. 

The Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch 

and 
W.D. Moore & Co Ltd and Others. 

No. AG9 of 1987. 

COMMISSIONER S.A. KENNEDY. 
14th day of August 1987. 

Agreement. 
HAVING heard Mr G.R. Bartlett on behalf of the 
Applicant and Ms A. D'Ath on behalf of W.D. Moore & 
Co Ltd, Raffles Paints Australia Pty Ltd, Sturgeons 
Auto Electrics and Gardner Perrott Pty Ltd, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the attached memorandum be registered as 
an industrial agreement. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

No. AG9 of 1987. 
Clerical Industrial Agreement 

Memorandum of Terms of Agreement. 
Subject to the provisions of the Industrial Relations 

Act 1979 the parties hereto agree to the terms and 
conditions set out herein. 

Industrial Traineeships Agreement. 
This agreement is made pursuant to section 41 of the 

Western Australian Industrial Relations Act 1979 and is 
an Agreement made between the Federated Clerks' 
Union of Australia, Industrial Union of Workers, WA 
Branch (the Union) on the one part and the employers 
named in Schedule A attached hereto on the other part, 
witnesseth that hereto mutually covenant and agree the 
one with the other as follows: 

1.—Title. 
This Agreement shall be known as the Clerks' 

(Commercial Industries Australian Traineeships) 
Industrial Agreement. 

3.—Objects. 
(1) The object of this agreement is to provide the form 

and substance of the conditions of employment, 
including rates of pay, applicable to clerical trainees in 
Western Australia employed under Australian Trainee- 
ships Scheme (ATS) and who, but for being a trainee 
under that scheme would be covered by an award to 
which the union is a party. 

(2) This agreement shall not be used by any party as a 
precedent in any proceedings before Industrial 
Tribunals. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Commercial, Social and Professional Services) Award 
No. 14 of 1972 employed in the industry of the employers 
named in Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

6.—Term of Agreement. 
This agreement shall operate from 16 March 1987 for a 

period of six months. Provided that where the agreement 
is terminated in accordance with section 43 of the 
Industrial Relations Act 1979 such termination shall not 
prejudice any training agreements or employment 
contracts between the trainees and the employers which 
were entered into during the currency of this agreement. 

7.—Definitions. 
"Training or Trainee Agreement" is an agreement for 

training made pursuant to section 37D of the Western 
Australian Industrial Training Act 1975. Such agreement 
shall be approved by the State Management Committee 
(SMC) for traineeships and registered under the 
Industrial Training Act 1975. 

"Clerical Trainee" shall be a person who has entered 
into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

"Relevant Award or Agreement" shall mean the 
award or agreement named in Clause 4 of this agreement. 

"Australian Traineeship System (ATS)" shall mean 
the traineeship system set up under the Industrial 
Training Act 1975 as a result of the report of the 
Commonwealth Committee of Enquiry into labour 
market programmes {Kirby Report) in response to 
recommendation 18 of that report. 

The "ordinary rate of wage" for all purposes shall be 
the weekly wage set out in Clause 10.—Conditions of 
Training subclause (4). 
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8.—Cancellation of Training. 
A traineeship may be cancelled — 

(a) by mutual consent; 
(b) by either the employer or the trainee giving two 

weeks' notice on either side, or by the payment 
or forfeiture as the case may be, of two weeks' 
wages in lieu of notice. This does not affect the 
right to dismiss for misconduct and in such a 
case wages shall be paid up to the time of 
dismissal only. 

11.—General Conditions. 
(1) The conditions of employment for clerical trainees 

shall, unless prescribed otherwise by this agreement, be 
the conditions of employment laid down by the relevant 
award or agreement which would but for this agreement 
otherwise cover such employees. Provided that such 
trainees shall not be included in any calculation of a ratio 
of junior to senior employees, where the relevant award 
or agreement prescribes such a ratio. 

(2) The normal customs and practice of the employer 
shall apply except where it is contrary to this agreement. 

9.—Hours of Attendance. 
Trainees shall observe the ordinary hours of 

attendance per week maintained by employees at the 
work place where the training is being conducted. 

10.—Conditions of Training. 
(1) The employer shall ensure that the trainee is 

permitted to attend the prescribed off-the-job training 
course and is provided with the prescribed on-the-job 
training approved by the appropriate State Training 
Authority in consultation with the Union. 

(2) The trainee shall be engaged for a minimum of 12 
months as a full-time temporary employee, provided that 
a trainee shall be subject to a probation period of one 
month. 

(3) Time spent on off-the-job training shall be allowed 
without loss of continuity of employment. 

(4) Wages — For the purpose of achieving stability of 
income for the trainee, the employer shall pay a weekly 
wage calculated on the following basis — 

X x 39 
52 

where X equals the appropriate junior rate under the 
relevant award and 39 represents the actual weeks spent 
on the job in the 12 month period. 

Provided that the weekly wage rate payable to a trainee 
shall not be less than the minimum weekly rate set or 
recognised by the Australian Traineeship System. 

(5) Overtime — Trainees shall not be required to work 
overtime unless in a particular establishment the working 
of some overtime is necessary for the training to be 
provided on particular work which can only be under- 
taken during overtime hours. 

(6) (a) Where the employment of a trainee by an 
employer is continued after completion of the trainee- 
ship period the service during the traineeship period shall 
be countered as service for the purpose of the award. The 
service shall also be credited to any company based 
medical scheme and other schemes with minimum service 
criteria. 

(b) Should an employee resume employment with an 
employer within a period of three months from the end 
of the period of traineeship such employment shall be 
deemed to be continuous for the purpose of paragraph 
(a) of this subclause. 

(7) The provision of the relevant workers compensa- 
tion and occupational health and safety legislation shall 
apply to trainees. 

(8) Where possible, traineeship positions shall be 
additional to normal staff numbers. Existing full-time 
employees shall not be displaced by trainees. 

(9) The Union shall be afforded reasonable access to 
trainees during work time for the purposes of explaining 
the role and functions of the Union. 

(10) Trainees whose service is terminated at the 
completion of the traineeship shall be paid annual leave 
entitlements plus 17 Zi per cent loading calculated on the 
ordinary rate of wage set by subclause (4) of this clause. 

(11) On the completion of the traineeship the State 
Training Authority shall provide each successful trainee 
with a certificate under the Industrial Training Act. 

12.—Disputes Settlement. 
(1) Should any dispute arise as to the operation of this 

agreement and the parties are unable to resolve that 
dispute by amicable negotiation the parties shall refer 
such dispute to the Industrial Relations Commission 
for 

(a) conciliation in the first instance and failing 
that; 

(b) for arbitration. 
(2) Should any dispute arise as to the operation of a 

"training" agreement such dispute shall be resolved 
through the settlement mechanisms presented by the 
Industrial Training Act 1975. 

13.—Signatories. 
Signatories 

Signed for and on behalf 
of the Federated Clerks' 
Union of Australia 
Industrial Union of 
Workers, WA Branch J.D. Smith 
In the presence of W.J.G. Smith 
Signed on behalf of 
W.D. Moore & Co G.M. Moore 
In the presence of C. Kerr 
Signed on behalf of 
Peter J. Fox (Computers) P. Fox 
In the presence of C. Kerr 
Signed on behalf of 
Bower Realty L. Thomas 
In the presence of C. Kerr 
Signed on behalf of 
Y. Micro Colin You 
In the presence of N. Chugg 
Signed on behalf of 
Sturgeon Auto Electrics D.S. Sturgeon 
In the presence of P. Kramer 
Signed on behalf of 
Software Management G. Wragg 
In the presence of B. Burby 
Signed on behalf of 
Andrew Short Real Estate A. Short 
In the presence of J. Veling 
Signed on behalf of 
Richard Ellis WA Pty Ltd C.R. Paget 
In the presence of A. Ferguson 
Signed on behalf of 
Carter Shrigley Johnson 
Pittorini Pty S. Carter 
In the presence of P. Brindley 

Schedule "A". 
Employers party to this agreement — 

W.D. Moore & Co Ltd 
3 Kegan Street 
O'CONNOR WA 6163 
Peter J. Fox (Computers) 
9 Ellen Street 
FREMANTLE WA 6160 
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Bower Realty Co 
256 Canning Highway 
EAST FREMANTLE WA 6159 
Y. Micro 
107 Richmond Street 
LEEDERVILLE WA 6007 
Sturgeon's Auto Electrics 
117 Campbell Street 
BELMONT WA 6104 
Software Management 
46 Kings Park Road 
WEST PERTH WA 6005 
Andrew Short Real Estate 
Geraldton Shopping Arcade 
Chapman Road 
GERALDTON WA 6530 
Richard Ellis WA Pty Ltd 
214 St George's Terrace 
PERTH WA 6000 
Carter Shrigley Johnson Pittorini Pty 
25 Foss Street 
PALMYRA WA 6157 

Schedule "B". 
Grounds upon which the Application is made: 

1. The Industrial Agreement is in a form which may be 
registered under section 41 of the Industrial Relations 
Act 1979. 

2. The Agreement requires the modification of the 
application of the Clerks' (Commercial, Social and 
Professional Services) Award No. 14 of 1972 as set out in 
Schedule "C". 

3. The Agreement has been entered into to permit the 
introduction of "Traineeships" under section 37 of the 
Western Australian Industrial Training Act 1975. 

4. It is a part of the Agreement between the parties to 
the Agreement that this Agreement be registered. 

Schedule "C". 
Statement of Changes as Required by Regulation 15 (1) 
(b) of the Industrial Relations Commission Regulations 
1985 — 

1. The training agreement made under section 37D of 
the Western Australian Industrial Training Act 1975 will 
regulate the nature of the contract of employment as 
regards certain obligations between the trainee and the 
employer. 

2. Any dispute arising in relation to the application of 
the Training Agreement shall be settled through the 
procedures provided by the Australian Training Act 
1975. 

3. The agreement ensures that the trainee receives a 
HVi per cent loading on annual leave at the completion 
of the traineeship whether it continues for 52 weeks or 
not. 

4. The agreement modifies and regulates the rate of 
pay applicable to a trainee in accordance with the 
formula 

X x 39 
52 

where X is the appropriate junior rate under the relevant 
award and 39 is the actual number of weeks spent 
working. 

5. The agreement ensures that a period of training 
counts as service for all of the purposes of the relevant 
award. 

CLERKS (HOTELS, MOTELS AND CLUBS) 
AWARD INDUSTRIAL AGREEMENT 

No. AG7 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 41 — registration of a new agreement. 

The Federated Clerks' Union of Australia, 
Industrial Union of Workers, WA Branch 

and 
Golden Hotels Limited. 

No. AG7 of 1987. 

COMMISSIONER S.A. KENNEDY. 
14th day of August 1987. 

Agreement. 
HAVING heard Mr G.R. Bartlett on behalf of the Appli- 
cant and there being no appearance by or on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the attached memorandum be registered as 
an industrial agreement. 

(Sgd.) S.A. KENNEDY, 
[L.S.J Commissioner. 

No. AG7 of 1987. 
Clerical Industrial Agreement. 

Memorandum of Terms of Agreement. 
Subject to the provisions of the Industrial Relations 

Act 1979 the parties hereto agree to the terms and 
conditions set out herein. 

Industrial Traineeships Agreement. 
This agreement is made pursuant to section 41 of the 

Western Australian Industrial Relations Act 1979 and is 
an Agreement made between the Federated Clerks' 
Union of Australia, Industrial Union of Workers, WA 
Branch (the Union) on the one part and the employers 
named in Schedule A attached hereto on the other part, 
witnesseth that hereto mutually covenant and agree the 
one with the other as follows: 

1.—Title. 
This Agreement shall be known as the Clerks' (Hotels, 

Motels and Clubs) Award Industrial Agreement. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Objects. 
4. Scope. 
5. Area of Operation. 
6. Term of Agreement. 
7. Definitions. 
8. Cancellation of Training. 
9. Hours of Attendance. 
10. Conditions of Training. 
11. General Conditions. 
12. Disputes Settlement. 
13. Signatories. 

Schedule A. 
Schedule B. 
Schedule C. 

3.—Objects. 
(1) The object of this agreement is to provide the form 

and substance of the conditions of employment, 
including rates of pay, applicable to clerical trainees in 
Western Australia employed under Australian Trainee- 
ships Scheme (ATS) and who, but for being a trainee 
under that scheme would be covered by an award to 
which the union is a party. 
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(2) This agreement shall not be used by any party as a 
precedent in any proceedings before Industrial 
Tribunals. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Hotels, Motels and Clubs) Award No. R7 of 1977 
employed in the industry of the employers named in 
Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

6.—Term of Agreement. 
This agreement shall operate from 16 April 1987, for a 

period of six months. Provided that where the agreement 
is terminated in accordance with section 43 of the 
Industrial Relations Act 1979 such termination shall not 
prejudice any training agreements or employment 
contracts between the trainees and the employers which 
were entered into during the currency of this agreement. 

7.—Definitions. 
"Training or Trainee Agreement" is an agreement for 

training made pursuant to section 37D of the Western 
Australian Industrial Training Act 1975. Such agreement 
shall be approved by the State Management Committee 
(SMC) for traineeships and registered under the 
Industrial Training Act 1975. 

"Clerical Trainee" shall be a person who has entered 
into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this agree- 
ment who at the time of entering into a training agree- 
ment is under 20 years of age. 

"Relevant Award or Agreement" shall mean the 
award or agreement named in Clause 4 of this agreement. 

"Australian Traineeship System (ATS)" shall mean 
the traineeship system set up under the Industrial 
Training Act 1975 as a result of the report of the 
Commonwealth Committee of Enquiry into labour 
market programmes (Kirby Report) in response to 
recommendation 18 of that report. 

The "ordinary rate of wage" for all purposes shall be 
the weekly wage set out in Clause 10.—Conditions of 
Training subclause (4). 

8.—CanceOation of Training. 
A traineeship may be cancelled — 

(a) by mutual consent 
(b) by either the employer or the trainee giving two 

weeks' notice on either side, or by the payment 
or forfeiture as the case may be, of two weeks' 
wages in lieu of notice. This does not affect the 
right to dismiss for misconduct and in such a 
case wages shall be paid up to the time of 
dismissal only. 

9.—Hours of Attendance. 
Trainees shall observe the ordinary hours of atten- 

dance per week maintained by employees at the work 
place where the training is being conducted. 

10.—Conditions of Training. 
(1) The employer shall ensure that the trainee is 

permitted to attend the prescribed off-the-job training 
course and is provided with the prescribed on-the-job 
training approved by the appropriate State Training 
Authority in consultation with the Union. 

(2) The trainee shall be engaged for a minimum of 12 
months as a full-time temporary employee, provided that 
a trainee shall be subject to a probation period of one 
month. 

(3) Time spent on off-the-job training shall be allowed 
without loss of continuity of employment. 

(4) Wages — For the purpose of achieving stability of 
income for the trainee, the employer shall pay a weekly 
wage calculated on the following basis — 

X x 39 
52 

where X equals the appropriate junior rate under the 
relevant award and 39 represents the actual weeks spent 
on the job in the 12 month period. 

Provided that the weekly wage rate payable to a trainee 
shall not be less than the minimum weekly rate set or 
recognised by the Australian Traineeship System. 

(5) Overtime — Trainees shall not be required to work 
overtime unless in a particular establishment the working 
of some overtime is necessary for the training to be pro- 
vided on particular work which can only be undertaken 
during overtime hours. 

(6) (a) Where the employment of a trainee by an 
employer is continued after completion of the trainee- 
ship period the service during the traineeship period shall 
be counted as service for the purpose of the award. The 
service shall also be credited to any company based 
medical scheme and other schemes with minimum service 
criteria. 

(b) Should an employee resume employment with an 
employer within a period of three months from the end 
of the period of traineeship such employment shall be 
deemed to be continuous for the purpose of paragraph 
(a) of this subclause. 

(7) The provision of the relevant workers compensa- 
tion and occupational health and safety legislation shall 
apply to trainees. 

(8) Where possible, traineeship positions shall be 
additional to normal staff numbers. Existing full-time 
employees shall not be displaced by trainees. 

(9) The Union shall be afforded reasonable access to 
trainees during work time for the purposes of explaining 
the role and functions of the Union. 

(10) Trainees whose service is terminated at the com- 
pletion of the traineeship shall be paid annual leave 
entitlements plus llVi per cent loading calculated on the 
ordinary rate of wage set by subclause (4) of this clause. 

(11) On the completion of the traineeship the state 
training authority shall provide each successful trainee 
with a certificate under the Industrial Training Act. 

11.—General Conditions. 
(1) The conditions of employment for clerical trainees 

shall, unless prescribed otherwise by this agreement, be 
the conditions of employment laid down by the relevant 
award or agreement which would but for this agreement 
otherwise cover such employees. Provided that such 
trainees shall not be included in any calculation of a ratio 
of junior to senior employees, where the relevant award 
or agreement prescribes such a ratio. 

(2) The normal customs and practice of the employer 
shall apply except where it is contrary to this agreement. 

12.—Disputes Settlement. 
(1) Should any dispute arise as to the operation of this 

agreement and the parties are unable to resolve that 
dispute by amicable negotiation the parties shall refer 
such dispute to the Industrial Relations Commission 
for — 

(a) conciliation in the first instance and failing that 
(b) for arbitration. 

(2) Should any dispute arise as to the operation of a 
"training" agreement such dispute shall be resolved 
through the settlement mechanisms presented by the 
Industrial Training Act 1975. 
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13.—Signatories. 
Signatories 

Signed for and on behalf 
of the Federated Clerks' 
Union of Australia, 
Industrial Union of 
Workers, WA Branch J.D. Smith 
In the presence of W.G.J. Smith 
Signed on behalf of 
Golden Hotels Ltd S. Harris 
In the presence of P. Mitchell 

Schedule A. 
Employers party to this agreement — 

Golden Hotels Ltd 
20-26 Bluebush Road 
KAMBALDA WEST WA 6444 

Schedule B. 
Grounds upon which the Application is made: 

1. The Industrial Agreement is in a form which 
may be registered under section 41 of the 
Industrial Relations Act 1979. 

2. The Agreement requires the modification of 
the application of the Clerks' (Hotels, Motels 
and Clubs) Award No. R7 of 1977 as set out in 
Schedule C. 

3. The Agreement has been entered into to permit 
the introduction of "Traineeships" under 
section 37 of the Western Australian Industrial 
Training Act 1975. 

4. It is a part of the Agreement between the parties 
to the Agreement that this Agreement be 
registered. 

Schedule C. 
Statement of Changes as Required by Regulation 15 

(1) (b) of the Industrial Relations Commission 
Regulations 1985. 

1. The training agreement made under section 
37D of the Western Australian Industrial 
Training Act 1975 will regulate the nature of 
the contract of employment as regards certain 
obligations between the trainee and the 
employer. 

2. Any dispute arising in relation to the applica- 
tion of the Training Agreement shall be settled 
through the procedures provided by the 
Australian Training Act 1975. 

3. The agreement ensures that the trainee receives 
HVi per cent loading on annual leave at the 
completion of the traineeship whether it 
continues for 52 weeks or not. 

4. The agreement modifies and regulates the rate 
of pay applicable to a trainee in accordance 
with the formula 

X x 39 
52 

where X is the appropriate junior rate under the 
relevant award and 39 is the actual number of 
weeks spent working. 

5. The agreement ensures that a period of training 
counts as service for all of the purposes of the 
relevant award. 

CLERKS (MEDICAL SECRETARY/RECEPTIONIST 
AUSTRALIAN TRAINEESHIPS) INDUSTRIAL 

AGREEMENT NO. AG1I of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 41 — registration of a new agreement. 

The Federated Clerks' Union of Australia, 
Industrial Union of Workers, WA Branch 

and 
Dr W.J. Saint and Others. 

No. AG11 of 1987. 

COMMISSIONER S.A. KENNEDY. 
14th day of August 1987. 

Agreement. 
HAVING heard Mr G.R. Bartlett on behalf of the Appli- 
cant and there being no appearance by or on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the attached memorandum be registered as 
an industrial agreement. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

No. AG11 of 1987. 
Clerical Industrial Agreement. 

Memorandum of Terms of Agreement. 
Subject to the provisions of the Industrial Relations 

Act 1979 the parties hereto agree to the terms and 
conditions set out herein. 

Industrial Traineeships Agreement. 
This agreement is made pursuant to section 41 of the 

Western Australian Industrial Relations Act 1979 and is 
an Agreement made between the Federated Clerks' 
Union of Australia, Industrial Union of Workers, WA 
Branch (the Union) on the one part and the employers 
named in Schedule A attached hereto on the other part, 
witnesseth that hereto mutually covenant and agree the 
one with the other as follows: 

1.—Title. 
This Agreement shall be known as the Clerks' 

(Medical Secretary/Receptionist Australian 
Traineeships) Industrial Agreement. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Objects. 
4. Scope. 
5. Area of Operation. 
6. Term of Agreement. 
7. Definitions. 
8. Cancellation of Training. 
9. Hours of Attendance. 
10. Conditions of Training. 
11. General Conditions. 
12. Disputes Settlement. 
13. Signatories. 

Schedule "A". 
Schedule "B". 
Schedule "C". 

3.—Objects. 
(1) The object of this agreement is to provide the form 

and substance of the conditions of employment, 
including rates of pay, applicable to clerical trainees in 
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Western Australia employed under Australian Trainee- 
ships Scheme (ATS) and who, but for being a trainee 
under that scheme would be covered by an award to 
which the union is a party. 

(2) This agreement shall not be used by any party as a 
precedent in any proceedings before Industrial 
Tribunals. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Commercial, Social and Professional) Award No. 14 of 
1972 employed in the industry of the employers named in 
Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

6.—Term of Agreement. 
This agreement shall operate from 14 May 1987, for a 

period of six months. Provided that where the agreement 
is terminated in accordance with section 43 of the 
Industrial Relations Act 1979 such termination shall not 
prejudice any training agreements or employment 
contracts between the trainees and the employers which 
were entered into during the currency of this agreement. 

7.—Definitions. 
"Training or Trainee Agreement" is an agreement for 

training made pursuant to section 37D of the Western 
Australian Industrial Training Act 1975. Such agreement 
shall be approved by the State Management Committee 
(SMC) for traineeships and registered under the 
Industrial Training Act 1975. 

"Clerical Trainee" shall be a person who has entered 
into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this agree- 
ment who at the time of entering into a training agree- 
ment is under 20 years of age. 

"Relevant Award or Agreement" shall mean the 
award or agreement named in Clause 4 of this agreement. 

"Australian Traineeship System (ATS)" shall mean 
the traineeship system set up under the Industrial 
Training Act 1975 as a result of the report of the 
Commonwealth Committee of Enquiry into labour 
market programmes (Kirby Report) in response to 
recommendation 18 of that report. 

The "ordinary rate of wage" for all purposes shall be 
the weekly wage set out in Clause 10.—Conditions of 
Training subclause (4). 

8.—Cancellation of Training. 
A traineeship may be cancelled — 

(a) by mutual consent 
(b) by either the employer or the trainee giving two 

weeks' notice on either side, or by the payment 
or forfeiture as the case may be, of two weeks' 
wages in lieu of notice. This does not affect the 
right to dismiss for misconduct and in such a 
case wages shall be paid up to the time of 
dismissal only. 

9.—Hours of Attendance. 
Trainees shall observe the ordinary hours of atten- 

dance per week maintained by employees at the work 
place where the training is being conducted. 

10.—Conditions of Training. 
(1) The employer shall ensure that the trainee is 

permitted to attend the prescribed off-the-job training 
course and is provided with the prescribed on-the-job 
training approved by the appropriate State Training 
Authority in consultation with the Union. 

(2) The trainee shall be engaged for a minimum of 12 
months as a full-time temporary employee, provided that 
a trainee shall be subject to a probation period of one 
month. 

(3) Time spent on off-the-job training shall be allowed 
without loss of continuity of employment. 

(4) Wages — For the purpose of achieving stability of 
income for the trainee, the employer shall pay a weekly 
wage calculated on the following basis — 

X x 39 
52 

where X equals the appropriate junior rate under the 
relevant award and 39 represents the actual weeks spent 
on the job in the 12 month period. 

Provided that the weekly wage rate payable to a trainee 
shall not be less than the minimum weekly rate set or 
recognised by the Australian Traineeship System. 

(5) Overtime — Trainees shall not be required to work 
overtime unless in a particular establishment the working 
of some overtime is necessary for the training to be pro- 
vided on particular work which can only be undertaken 
during overtime hours. 

(6) (a) Where the employment of a trainee by an 
employer is continued after completion of the trainee- 
ship period the service during the traineeship period shall 
be counted as service for the purpose of the award. The 
service shall also be credited to any company based 
medical scheme and other schemes with minimum service 
criteria. 

(b) Should an employee resume employment with an 
employer within a period of three months from the end 
of the period of traineeship such employment shall be 
deemed to be continuous for the purpose of paragraph 
(a) of this subclause. 

(7) The provision of the relevant workers compensa- 
tion and occupational health and safety legislation shall 
apply to trainees. 

(8) Where possible, traineeship positions shall be 
additional to normal staff numbers. Existing full-time 
employees shall not be displaced by trainees. 

(9) The Union shall be afforded reasonable access to 
trainees during work time for the purposes of explaining 
the role and functions of the Union. 

(10) Trainees whose service is terminated at the com- 
pletion of the traineeship shall be paid annual leave 
entitlements plus 11 Vi per cent loading calculated on the 
ordinary rate of wage set by subclause (4) of this clause. 

(11) On the completion of the traineeship the State 
Training Authority shall provide each successful trainee 
with a certificate under the Industrial Training Act. 

11.—General Conditions. 
(1) The conditions of employment for clerical trainees 

shall, unless prescribed otherwise by this agreement, be 
the conditions of employment laid down by the relevant 
award or agreement which would but for this agreement 
otherwise cover such employees. Provided that such 
trainees shall not be included in any calculation of a ratio 
of junior to senior employees, where the relevant award 
or agreement prescribes such a ratio. 

(2) The normal customs and practice of the employer 
shall apply except where it is contrary to this agreement. 

12.—Disputes Settlement. 
(1) Should any dispute arise as to the operation of this 

agreement and the parties are unable to resolve that 
dispute by amicable negotiation the parties shall refer 
such dispute to the Industrial Relations Commission 
for — 

(a) conciliation in the first instance and failing that 
(b) for arbitration. 

(2) Should any dispute arise as to the operation of a 
"training" agreement such dispute shall be resolved 
through the settlement mechanisms presented by the 
Industrial Training Act 1975. 
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13.—Signatories. 
Signatories 

Signed for and on behalf 
of the Federated Clerks' 
Union of Australia, 
Industrial Union of 
Workers, WA Branch J.D. Smith 
In the presence of W.G.J. Smith 
Signed on behalf of 
the University of WA, GP 
Practice P. Sutherland 
In the presence of D.L. Keegan 
Signed on behalf of 
St Andrew's Medical 
Group G. McRae 
In the presence of D.L. Keegan 
Signed by Dr W. Vahala 
In the presence of D.L. Keegan 
Signed by Dr M. Canning 
In the presence of D.L. Keegan 
Signed by Dr M.D. Hawkins 
In the presence of D.L. Keegan 
Signed by Dr A.E. Ong 
In the presence of D.L. Keegan 
Signed by Dr J. Chapman 
In the presence of D.L. Keegan 

Schedule "A". 
Employers party to this agreement — 

Dr D.W. Saint 
39 Old Perth Road 
BASSENDEAN WA 6054 
University of WA 
GP Practice 
Stirling Highway 
NEDLANDS WA 6009 
St Andrews Medical Group 
24 Sayer Street 
MIDLAND WA 6056 
Dr W. Vahala 
433 Guildford Road 
BAYSWATER WA 6053 
Dr Max Canning 
199 High Street 
FREMANTLE WA 6160 
Dr M.D. Hawkins 
488 Walter Road 
BAYSWATER WA 6053 
Dr A.E. Ong 
Suite A, 26-28 Hislop Road 
ATTADALE WA 6156 
Dr Julie Copeman 
Parkwood Medical Centre 
Unit 1, 86 Vellgrove Avenue 
PARKWOOD WA 6155 

Schedule "B". 
Grounds upon which the Application is made: 

1. The Industrial Agreement is in a form which 
may be registered under section 41 of the 
Industrial Relations Act 1979. 

2. The Agreement requires the modification of 
the application of the Clerks' (Commercial, 
Social and Professional Services) Award No. 14 
of 1972 as set out in Schedule "C". 

3. The Agreement has been entered into to permit 
the introduction of "Traineeships" under 
section 37 of the Western Australian Industrial 
Training Act 1975. 

4. It is a part of the Agreement between the parties 
to the Agreement that this Agreement be 
registered. 

Schedule "C". 
Statement of Changes as Required by Regulation 15 

(1) (b) of the Industrial Relations Commission 
Regulations 1985. 

1. The training agreement made under section 
37D of the Western Australian Industrial 
Training Act 1975 will regulate the nature of 
the contract of employment as regards certain 
obligations between the trainee and the 
employer. 

2. Any dispute arising in relation to the applica- 
tion of the Training Agreement shall be settled 
through the procedures provided by the 
Australian Training Act 1975. 

3. The agreement ensures that the trainee receives 
HVi per cent loading on annual leave at the 
completion of the traineeship whether it 
continues for 52 weeks or not. 

4. The agreement modifies and regulates the rate 
of pay applicable to a trainee in accordance 
with the formula 

Xx 39 
52 

where X is the appropriate j unior rate under the 
relevant award and 39 is the actual number of 
weeks spent working. 

5. The agreement ensures that a period of training 
counts as service for all of the purposes of the 
relevant award. 

CLERKS (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD INDUSTRIAL 

AGREEMENT No. AGIO of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 41 — registration of a new agreement. 

The Federated Clerks' Union of Australia, 
Industrial Union of Workers, WA Branch 

and 
BP Golden Gate and Others. 

No. AGIO of 1987. 

COMMISSIONER S.A. KENNEDY. 
14th day of August 1987. 

Agreement. 
HAVING heard Mr G.R. Bartlett on behalf of the Appli- 
cant and there being no appearance by or on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the attached memorandum be registered as 
an industrial agreement. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

No. AGIO of 1987. 
Clerical Industrial Agreement. 

Memorandum of Terms of Agreement. 
Subject to the provisions cf the Industrial Relations 

Act 1979 the parties hereto agree to the terms and 
conditions set out herein. 



1766 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

Industrial Traineeships Agreement. 
This agreement is made pursuant to section 41 of the 

Western Australian Industrial Relations Act 1979 and is 
an Agreement made between the Federated Clerks' 
Union of Australia, Industrial Union of Workers, WA 
Branch (the Union) on the one part and the employers 
named in Schedule A attached hereto on the other part, 
witnesseth that hereto mutually covenant and agree the 
one with the other as follows: 

1.—Title. 
This Agreement shall be known as the Clerks' 

(Wholesale and Retail Establishments) Award Industrial 
Agreement. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Objects. 
4. Scope. 
5. Area of Operation. 
6. Term of Agreement. 
7. Definitions. 
8. Cancellation of Training. 
9. Hours of Attendance. 
10. Conditions of Training. 
11. General Conditions. 
12. Disputes Settlement. 
13. Signatories. 

Schedule "A". 
Schedule "B". 
Schedule "C". 

3.—Objects. 
(1) The object of this agreement is to provide the form 

and substance of the conditions of employment, 
including rates of pay, applicable to clerical trainees in 
Western Australia employed under Australian Trainee- 
ships Scheme (ATS) and who, but for being a trainee 
under that scheme would be covered by an award to 
which the union is a party. 

(2) This agreement shall not be used by any party as a 
precedent in any proceedings before Industrial 
Tribunals. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Wholesale and Retail Establishments) Award employed 
in the industry of the employers named in Schedule A of 
this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

6.—Term of Agreement. 
This agreement shall operate from 23 March 1987, for 

a period of six months. Provided that where the agree- 
ment is terminated in accordance with section 43 of the 
Industrial Relations Act 1979 such termination shall not 
prejudice any training agreements or employment 
contracts between the trainees and the employers which 
were entered into during the currency of this agreement. 

7.—Definitions. 
"Training or Trainee Agreement" is an agreement for 

training made pursuant to section 37D of the Western 
Australian Industrial Training Act 1975. Such agreement 
shall be approved by the State Management Committee 
(SMC) for traineeships and registered under the 
Industrial Training Act 1975. 

"Clerical Trainee" shall be a person who has entered 
into an agreement for training in any of the callings 

covered by the award named in Clause 4 of this agree- 
ment who at the time of entering into a training agree- 
ment is under 20 years of age. 

"Relevant Award or Agreement" shall mean the 
award or agreement named in Clause 4 of this agreement. 

"Australian Traineeship System (ATS)" shall mean 
the traineeship system set up under the Industrial 
Training Act 1975 as a result of the report of the 
Commonwealth Committee of Enquiry into labour 
market programmes (Kirby Report) in response to 
recommendation 18 of that report. 

The "ordinary rate of wage" for all purposes shall be 
the weekly wage set out in Clause 10.—Conditions of 
Training subclause (4). 

8.—Cancellation of Training. 
A traineeship may be cancelled — 

(a) by mutual consent 
(b) by either the employer or the trainee giving two 

weeks' notice on either side, or by the payment 
or forfeiture as the case may be, of two weeks' 
wages in lieu of notice. This does not affect the 
right to dismiss for misconduct and in such a 
case wages shall be paid up to the time of 
dismissal only. 

9.—Hours of Attendance. 
Trainees shall observe the ordinary hours of atten- 

dance per week maintained by employees at the work 
place where the training is being conducted. 

10.—Conditions of Training. 
(1) The employer shall ensure that the trainee is 

permitted to attend the prescribed off-the-job training 
course and is provided with the prescribed on-the-job 
training approved by the appropriate State Training 
Authority in consultation with the Union. 

(2) The trainee shall be engaged for a minimum of 12 
months as a full-time temporary employee, provided that 
a trainee shall be subject to a probation period of one 
month. 

11.—General Conditions. 
(1) The conditions of employment for clerical trainees 

shall, unless prescribed otherwise by this agreement, be 
the conditions of employment laid down by the relevant 
award or agreement which would but for this agreement 
otherwise cover such employees. Provided that such 
trainees shall not be included in any calculation of a ratio 
of junior to senior employees, where the relevant award 
or agreement prescribes such a ratio. 

(2) The normal customs and practice of the employer 
shall apply except where it is contrary to this agreement. 

12.—Disputes Settlement. 
(1) Should any dispute arise as to the operation of this 

agreement and the parties are unable to resolve that 
dispute by amicable negotiation the parties shall refer 
such dispute to the Industrial Relations Commission 
for — 

(a) conciliation in the first instance and failing that 
(b) for arbitration. 

(2) Should any dispute arise as to the operation of a 
"training" agreement such dispute shall be resolved 
through the settlement mechanisms presented by the 
Industrial Training Act 1975. 

13.—Signatories. 
Signatories 

Signed for and on behalf 
of the Federated Clerks' 
Union of Australia, 
Industrial Union of 
Workers, WA Branch J.D. Smith 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 1767 

In the presence of 
Signed on behalf of 
BP Golden Gate 
In the presence of 
Signed on behalf of 
Dunlop Industrial 
Products 
In the presence of 
Signed on behalf of 
CPE 
In the presence of 

W.G.J. Smith 

P.A. George 
P. Mitchell 

D.G. Bedford 
M. Telenta 

J. Ellard 
P. Trown 

Schedule "A". 
Employers party to this agreement — 

BP Golden Gate 
8 Hannan Street 
KALGOORLIE WA 6430 
Dunlop Industrial Products 
Stockdale Road 
O'CONNOR WA 6163 
CPE 
137 Barrington Street 
BIBRA LAKE WA 6163 

Schedule "B". 
Grounds upon which the Application is made: 

1. The Industrial Agreement is in a form which 
may be registered under section 41 of the 
Industrial Relations Act 1979. 

2. The Agreement requires the modification of 
the application of the Clerks' (Wholesale and 
Retail Establishments) Award No. 38 of 1947 as 
set out in Schedule "C". 

3. The Agreement has been entered into to permit 
the introduction of "Traineeships" under 
section 37 of the Western Australian Industrial 
Training Act 1975. 

4. It is a part of the Agreement between the parties 
to the Agreement that this Agreement be 
registered. 

Schedule "C". 
Statement of Changes as Required by Regulation 15 

(1) (b) of the Industrial Relations Commission 
Regulations 1985. 

1. The training agreement made under section 
37D of the Western Australian Industrial 
Training Act 1975 will regulate the nature of 
the contract of employment as regards certain 
obligations between the trainee and the 
employer. 

2. Any dispute arising in relation to the applica- 
tion of the Training Agreement shall be settled 
through the procedures provided by the 
Australian Training Act 1975. 

3. The agreement ensures that the trainee receives 
HVi per cent loading on annual leave at the 
completion of the traineeship whether it 
continues for 52 weeks or not. 

4. The agreement modifies and regulates the rate 
of pay applicable to a trainee in accordance 
with the formula 

X x 39 
52 

where X is the appropriate junior rate under the 
relevant award and 39 is the actual number of 
weeks spent working. 

5. The agreement ensures that a period of training 
counts as service for all of the purposes of the 
relevant award. 

NURSES (ABORIGINAL MEDICAL SERVICES) 
AWARD No. A6 of 1986. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 34. 

The Royal Australian Nursing Federation 
Industrial Union of Workers, Perth 

and 
Kimberley Aboriginal Medical Services Council 

Aboriginal Corporation. 
No. A6 of 1986. 

Nursing Health and Welfare 

COMMISSIONER J.A. NEGUS. 
9th day of September 1987. 

Order. 
WHEREAS the applicant sought and was granted leave 
to withdraw the application, the Commission pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders — 

That the application be withdrawn by leave. 

(Sgd.) J.A. NEGUS, 
IL.S.l Commissioner. 

AWARDS/AGREEMENTS — 
Variation of — 

ANIMAL WELFARE INDUSTRY AWARD 
No. 8 of 1968. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Mr P.S. Adams and Others. 
No. 392A of 1987. 

ANIMAL WELFARE AWARD 
No. 8 of 1968. 

Various Animal welfare 
Classifications 

COMMISSIONER J.A. NEGUS. 
25th day of September 1987. 

Order. 
WHEREAS the Commission has heard Ms K. Digwood 
on behalf of the applicant union and Mr J. Uphill on 
behalf of the respondents and also intervening on behalf 
of the Confederation of Western Australian Industry; 
whereas the parties have requested that the application 
be adjourned sine die in respect to hearing argument as to 
the quantum of the allowance in Clause 9.—Meal Money 
and I have agreed to divide the reference and that part of 
the application will be dealt with as matter No. 392B of 
1987; whereas the Conference has raised objection to the 
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indexation increases proposed in this application on the 
basis that such increases would not be in accordance with 
the Allowances principle — 

e.g. (a) Existing Allowances 
(ii) — as enunciated by the Commission in 

Court Session in matter No. 1195 of 1986 
on 25 March 1987 [Vol (67 WAIG p. 435)]. 

whereas the Commission is satisfied that there is no 
substance in the objection and that the increases sought 
are in accordance with the Wage Fixing Principles 
(supra) and will publish Reasons for Decision when the 
application is finally determined; whereas this Order 
finally disposes of the remainder of the original applica- 
tion which is now divided; now therefore the Commis- 
sion, pursuant to the powers conferred upon it by the 
Industrial Relations Act 1979 and by consent, hereby 
orders — 

That the Animal Welfare Industry Award No. 8 
of 1968 as varied, be further varied in Clause 19.— 
Rates of Pay and in Clause 20.—Protective Clothing 
and Uniforms in accordance with the following 
Schedule and such variations shall take effect from 
the first pay period commencing on or after 20 
August 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.l Commissioner. 

Schedule. 
1. Clause 19.—Rates of Pay: Delete this clause and 

insert the following in lieu thereof: 
19.—Rates of Pay. 

The minimum rates of wage per week payable to 
employees covered by this award shall be: 

(1) Veterinary Nurse (as defined) 
On completion of training and on 
registration 
After one year of service and 
thereafter 

(2) Trainee Veterinary Nurse 
(as defined) 

229.10 

284.00 

In the first year of approved 
course — for work other than 
the prescribed minimum 
number of hours of supervised 
practical experience as set down 
in the approved course. 
Adult Trainee Veterinary Nurse 
Junior Trainee Veterinary 
Nurses shall receive the 
prescribed percentage of the 
Animal Attendants' rate per 
week. 
Under 17 years of age  
17 to 18 years of age  
18 to 19 years of age  
19 to 20 years of age  
20 to 21 years of age  
In the second year of approved 
course Trainee Veterinary 
Nurses shall receive 65 per cent 
of the rate prescribed for 
Veterinary Nurses after three 
years of service. 
Provided that a Trainee 
Veterinary Nurse in the second 
year of an approved course 
shall receive wages not less than 
he/she would have received in 
paragraph (a) of subclause (2) 
of this clause. 

251.40 

(3) Inspector   288.60 
(4) Animal Attendant  251.40 
(5) All others directly employed in the 

care of animals and including Kennel 
Hand and Food Preparer  245.20 

(6) Junior Employees: Junior employees shall 
receive the prescribed percentage of the all others 
rate prescribed in subclause (5) of this clause per 
week. 
Under 17 years of age SOVo 
17 to 18 years of age 60% 
18 to 19 years of age 70% 
19 to 20 years of age 80% 
20 to 21 years of age 90% 

(7) An employee placed in charge of three or more 
other employees shall be paid $13.90 per week in 
addition to his/her ordinary rate of pay. 

(8) Where an employee is required to carry out the 
ordinary hours of duty per day in more than one 
shift, an allowance of $1.30 per day shall be paid. 

(9) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 6 October 1983, or otherwise vary the 
conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs except to the extent that any 
such increase has been authorised by the Commis- 
sion after that date. 

2. Clause 20.—Protective Clothing and Uniforms: 
Delete subclauses (5) and (6) of this clause and insert the 
following in lieu thereof: 

(5) In lieu of the provision of uniforms the 
employer may pay an allowance of $2.65 per week. 

(6) Each employee shall be entitled to all 
reasonable laundry work at the expense of the 
employer but where the employer elects not to 
launder the uniforms, the employee shall be paid an 
allowance of 70 cents per week. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 178 of 1986. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Applicant and J.C. Abel & Company and Others, 
Respondents. 

Order. 
HAVING heard Mr G.G. Young and Mr S. Billing on 
behalf of the applicant and Mr D. Kleemann, Mr M. 
McLean, Mr T. Dobson and Mr P. Cooke on behalf of 
the respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Building Trades (Construction) Award 
1979 Award No. 14 of 1978 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 1st day of 
February 1986. 

Dated at Perth this 3rd day of June 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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Schedule. 
1. Clause 8.—Rates of Pay: Delete subclause (6) of 

this clause and insert in lieu thereof the following: 
(6) Tool Allowance: Tool Allowances shall be 

paid to tradesmen as prescribed hereunder:— 
Per Week 

$ 
Carpenters, Joiners, Plumbers 11.30 
Plasterers, Fixers 9.40 
Bricklayers 8.10 
Signwriters, Painters, Glaziers 2.80 

2. Clause 12A.—Compensation for Travel Patterns, 
Mobility Requirements for Workers and the Nature of 
Employment in the Construction Work Covered by this 
Award: Delete subclause (2) of this clause and insert in 
lieu thereof the following:— 

(2) Perth Metropolitan Radial Area: When 
employed on work located within a radius of 50 
kilometres from the GPO Perth — $7.10 per day. 

Delete subclause (5) (b) (ii) of this clause and insert in 
lieu thereof the following:— 

(5) (b) (ii) any expenses necessarily incurred in 
such travel, which shall be 20 cents per 
kilometre where the worker uses his own 
vehicle. 

Delete subclause (12) of this clause and insert in lieu 
thereof the following:— 

(12) Transfer During Working Hours: A worker 
transferred from one site to another during working 
hours shall be paid for the time occupied in 
travelling and, unless transported by the employer, 
shall be paid reasonable cost of fares by most 
convenient public transport between such sites. 

Where an employer requests a worker to use his 
own car to effect such a transfer and the worker 
agrees to do so the worker shall be paid an allowance 
at the rate of 37 cents per kilometre. 

3. Clause 12B.—Fares and Travelling Time — 
Plumbers Only: Delete the whole of this clause and insert 
in lieu thereof the following:— 

12B.—Fares and Travelling Time — 
Plumbers Only. 

The provisions of this clause shall apply to 
plumbers and apprentice plumbers in lieu of the 
provision of Clause 12A.—Compensation for 
Travel Patterns, Mobility Requirements for 
Workers and the Nature of Employment in the 
Construction Work Covered by this Award. 

When required by the employer, plumbers and 
apprentice plumbers shall start and/or cease work 
on the job site at the usual commencing and 
finishing times within which ordinary hours may be 
worked and shall be paid the following allowances: 

(1) Travel in own time and/or from work site: A 
worker who is required to travel in his own time to 
or from the work site within the defined radius from 
the respective centre (as defined) shall receive an 
allowance of one quarter of an hour per day 
calculated at ordinary time rates travelling time in 
addition to the amount of fares as defioned for each 
day on which he presents himself for work on the 
job. However, where the employer provides or 
offers to provide transport with suitable seating 
accommodation free of charge from an agreed 
picking up place to his place of work the fares shall 
not be payable. 

(2) Travel beyond defined radius: When working 
on jobs beyond the defined radius from the centre 
(as defined) the fares as defined and one quarter of 
an hour travelling time plus an allowance for 
travelling time calculated at the ordinary time rate of 
pay for the time required to travel to the job site and 
back from and to the defined radius and calculated 
at a speed not exceeding the legal speed limit and 
with a minimum payment of a quarter of an hour for 
each such journey. Where a worker provides his 

own transport, an additional allowance of 20 cents 
per kilometre shall be payable for the distance 
involved in travelling beyond the defined radius and 
return thereto, which shall compensate for any fares 
incurred by public transport. 

(3) Transport during working hours: Where a 
worker is required by an employer to travel to any 
other job site during the course of his daily 
engagement he shall be paid all fares necessarily 
incurred except where transport is provided by the 
employer to and from such site, and all time spent in 
such travel shall be regarded as time worked. 

Provided that where an employer requests a 
worker to use his own car to effect such a transfer 
and such worker agrees to do so the worker shall be 
paid an allowance at the rate of 37 cents per 
kilometre. 

(4) Commencing and finishing at workshop: In 
the case of a worker who is normally required to 
report for and finish work at his employer's work- 
shop and is transported to and from any job by his 
employer no allowance shall be paid. 

(5) Definitions: 
(a) Radius and Fares:— The radius shall be 50 

kilometres and the fares shall be $4.60 per 
day. 

(b) Centre for Employment: 
(i) The employer's normal base estab- 

lishment or workshop; or 
(ii) The GPO Perth for all employers 

whose base establishment or work- 
shop is within the defined radius 
from the said GPO; or 

(iii) The local Post Office closest to the 
employer's establishment or work- 
shop beyond the defined radius of 
the GPO Perth. 

(iv) In the case of a worker sent to 
distant work (as defined) the place 
at which such worker is domiciled 
with the approval of their 
employer, for that distant work. 

(v) An employer having selected (i), (ii) 
or (iii) hereof as the centre shall not 
change that centre without one 
month's prior notice to each 
worker. 

4. Clause 21.—Meal Allowance: Delete the whole of 
this clause and insert in lieu thereof the following: 

21.—Meal Allowance. 
A worker required to work overtime in excess of 

1 Zi hours after working ordinary hours shall be paid 
by his employer an amount of $4.60 to meet the cost 
of a meal. 

Provided that this clause shall not apply to a 
worker who is provided with reasonable board and 
lodging or who is receiving a distant work allowance 
in lieu thereof as provided for in subclause (3) of 
Clause 22.—Living Away From Home — Distant 
Work and is provided with a suitable meal. 

5. Clause 22.—Living Away From Home — Distant 
Work: Delete subclause (3) (b) of this clause and insert in 
lieu thereof the following:- 

(3) (b) pay an allowance of $169 per week of 
seven days but such allowance shall not be wages. In 
the case of broken parts of the week occurring at the 
beginning or ending of employment on a distant job 
the allowance shall be $24.10 per day. 

Delete subclause (4) (a) (iii) and (4) (b) of this clause 
and insert in lieu thereof the following:— 

(4) (a) (iii) For any meal incurred while travelling 
at $4.60 per meal. 
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(b) Return Journey: A worker shall, for the 
return journey, receive the same time, fare and meal 
payments as provided in paragraph (a) of this sub- 
clause together with an amount of $8.40 to cover the 
cost of transporting himself and his tools from the 
main public transport terminal to his usual place of 
residence. 

Provided that the above return journey payments 
shall not be paid if the worker terminates or 
discontinues his employment within two months of 
commencing on the job, or if he is dismissed for 
incompetence within one working week of 
commencing on the job, or is dismissed for 
misconduct. 

Delete subclause (6) (a) of this clause and insert in lieu 
thereof the following: 

(6) (a) A worker who works as required during 
the ordinary hours of work on the working day 
before and the working day after a weekend and 
who notifies the employer or his representative, no 
later than Tuesday of each week, of his intention to 
return to his usual place of residence at the weekend 
and who returns to his usual place of residence for 
the weekend, shall be paid an allowance of $14.20 
for each occasion. 

Delete subclause (7) (b) of this clause and insert in lieu 
thereof the following:— 

(7) (b) Camping Allowance: A worker living in a 
construction camp where free messing is not pro- 
vided shall receive a camping allowance of $66.50 
for every complete week he is available for work. If 
required to be in camp for less than a complete week 
he shall be paid $9.50 per day including any 
Saturday or Sunday if he is in camp and available 
for work on the working days immediately 
preceding and succeeding each Saturday and 
Sunday. If a worker is absent without the 
employer's approval on any day, the allowance shall 
not be payable for that day and if such unauthorised 
absence occurs on the working day immediately 
preceding or succeeding a Saturday or Sunday, the 
allowance shall not be payable for the Saturday and 
Sunday. 

6. Clause 32.—Special Tools and Protective Clothing: 
Delete subclause (5) (b) of this clause and insert in lieu 
thereof the following:— 

(5) (b) The employer shall make available, during 
working hours, a suitable grindstone or wheel 
together with power (hand or mechanically driven) 
for turning it. If a grindstone or wheel is not made 
available the employer shall pay to each carpenter or 
joiner $3.20 per week in lieu of same. 

7. Clause 33.—Compensation for Clothes and Tools: 
Delete subclause (2) of this clause and insert in lieu 
thereof the following:— 

(2) A worker shall be reimbursed by his employer 
to a maximum of $661 for loss of tools or clothes by 
fire or breaking and entering whilst securely stored 
at the employer's direction in a room or building on 
the employer's premises, job or workshop or in a 
lock-up as provided in this award or if the tools are 
lost or stolen whilst being transported by the worker 
at the employer's direction, or if the tools are 
accidentally lost over water or if tools are lost or 
stolen during a worker's absence after leaving the 
job because of injury or illness. 

Provided that a worker transporting his own tools 
shall take all reasonable care to protect those tools 
and prevent theft or loss. 

COMMISSION) AWARD No. 1 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 321 of 1987. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Applicant and State 
Energy Commission, Respondent. 

Order. 
HAVING heard Dr J. Crouch on behalf of the applicant 
and Mr N.L. Fry on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Engineering Trades (State Energy 
Commission) Award No. 1 of 1969 be varied in 
accordance with the following schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
date hereof. 

Dated at Perth this 11th day of September 1987. 

(Sgd.) B.J. COLLIER, 
fL.S.l Chief Commissioner. 

Schedule. 
Clause 31.—Special Rates and Provisions: Delete 

subclause (23) of this clause and insert in lieu: 
(23) (a) A Motor Mechanic employed in an 

approved metropolitan or country depot who works 
without direct supervision and is responsible for 
maintenance of the depot's vehicle fleet, diagnosis 
of faults, handling of drivers' complaints, road 
testing of vehicles and the employees under his/her 
control shall be paid, in addition to his/her ordinary 
rate, a "Depot Mechanic" allowance of $14.20 on a 
flat weekly basis. 

(b) This allowance is payable to one Motor 
Mechanic at each depot provided no employee in the 
Transport and Plant Group at the depot is in receipt 
of a Leading Hand allowance. 

ENGINEERING TRADES 
(STATE ENERGY COMMISSION) AWARD 

No. 1 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, 

Western Australian Branch 
and 

State Energy Commission. 
No. 321 (1) of 1987. 

ENGINEERING TRADES AWARD 1978 
No. 1 of 1969. 

Linemen — Live Line Electrical Power Industry 

COMMISSIONER O.K. SALMON. 
Perth 29th day of July 1987. 

Award variation — inclusion of classification of line- 
men — live line in wages clause — and deleting 
reference to a special rate in Clause 31 (18) — 
variation granted. 
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Reasons for Decision. 
THE COMMISSIONER: Since August 1978 the 
Engineering Trades (State Energy Commission) Award, 
has contained a definition of linemen — live line. This 
class of linemen is not specified in the wages schedule of 
the award; however, by reason of Clause 31 (18) such 
linemen are paid a weekly allowance of $14.20 for all 
purposes of the award. The award was consolidated in 
August 1978 (58 WAIG 1104 at 1112) and it will be seen 
from the reasons published at page 1105, that the higher 
payment to linemen — live line was prescribed by way 
of special rate because "to do otherwise may be to the 
prejudice of linemen generally in proceedings before the 
Promotions Appeal Board". 

In this application the unions contend that the 
problems connected with promotions as envisaged by 
Cort C. in 1978, no longer apply in view of Act No. 42 of 
1985, an Act to amend section SOX of the Industrial 
Relations Act 1979. With that difficulty overcome, the 
unions further argue that persons employed as linemen 
— live line are, for cogent reasons, entitled to have their 
positions properly classified in the award. Thus they 
propose that the award be varied, first, by including the 
classification of linemen — live line in the wages clause of 
the award and, second, by deleting the reference to a 
special rate in Clause 31 (18). 

The State Energy Commission raises no convincing 
argument against the unions' first point. Nevertheless, it 
opposes the variations sought and counterclaims in a way 
that is quite radical by comparison with the unions' 
proposals and the history of the award applied to the 
class of linemen in question until now. The State Energy 
Commission claims that the current arrangement is 
unfair towards it, principally, because it believes that the 
flexibility of its operations are affected by the obligation 
to pay certain of these linemen the prescribed allowance 
at all times, though they rarely perform the class of work 
for which the allowance is intended. The counterclaim is 
made in the following terms: 

A lineman first grade who has been specially 
trained and is certificated to carry out repair and 
maintenance work (in addition to washing down) on 
live high voltage overhead lines shall be paid an 
allowance of $2.84 for each day he/she is so 
engaged. But if he/she be so engaged for more than 
half of one day he/she shall be paid the allowance 
for the whole day. 

I have some difficulty with the counterclaim for 
several reasons. In the first place, I think it is a reaction 
to an incorrect construction of the award as currently 
framed. In the second place, I have doubts about its 
necessity and I am sure it will have the effect of 
worsening the employment conditions of employees who 
qualify as linemen — live line. In this second respect, I 
think that the counterclaim is probably contrary to the 
"implied" or "de facto" wage fixing principle 
mentioned in the 1983 decision of the Commission in 
Court Session and it may have to be denied on the basis 
of this principle (see 63 WAIG 2207 at 2209). 

The principal ground advanced in support of the 
counterclaim is that it will allow the State Energy 
Commission to obtain optimum use of its linemen 
without incurring undue wage costs. Two senior persons 
concerned with the State Energy Commission's trans- 
mission and distribution systems testified on this point. 
Apparently, the State Energy Commission is desirous of 
being able to use qualified linemen in smaller country 
depots to perform high tension live line work from time 
to time in their districts without calling in a specialist live 
line crew from elsewhere. I must say that I cannot see 
why under the award as currently framed, or even if 
altered to express the unions' claim, the State Energy 
Commission is not permitted to do as it wants to do 
without incurring an unfair or unreasonable wage cost 
burden. 

In this respect, the first thing to consider is the 
definition in Clause 5. A lineman — live line is a lineman 

first grade (a) who has been trained specially and is 
certificated to carry out repair and maintenance work (in 
addition to washing down) on live high voltage overhead 
lines; and (b) who is employed in a live line crew to 
perform repair and maintenance work on live high 
voltage lines. In addition to this definition Clause 31(18) 
of the award specifies that a lineman — live line ' 'shall be 
paid a weekly allowance of $14.20 per week for all 
purposes of the award". Next, Clause 6, the mixed 
functions clause specifies that "a worker called upon to 
perform work carrying a higher rate of pay than his 
classified rate for two hours in any day or shift shall be 
paid the higher rate for the whole of the day or shift". 
These provisions are the only provisions that need to be 
taken into account in assessing the rights of the State 
Energy Commission in connection with employing 
linemen on live high voltage work. 

One witness for the State Energy Commission 
mentioned the kind of job he envisaged being done 
irregularly by linemen with live line qualifications 
operating from small country depots. He instanced a 
cross-arm change on a pole carrying high voltage mains. I 
am sure that a team of two linemen — live line and a 
lineman's assistant required to set up the specialised 
apparatus for this and similar jobs, would constitute a 
live line crew according to the meaning of that phrase in 
the definition of linemen — live line. However, I am also 
sure that it is, at best, a 50 50 probability that the work of 
changing a cross arm is both repair and maintenance 
work. Of course unless both repair and maintenance 
work are involved, the definition is not complied with 
(see Footnote to these reasons for decision). The linemen 
concerned appear to be performing live line work but 
they are not linemen — live line accordingly to the 
definition strictly read. 

Moreover, putting aside the distinction between 
maintenance and repair work in the definition, it seems 
to me that it goes without saying that an employee whose 
substantial work in terms of the purpose to be achieved 
by it is the ordinary range of line work encountered by 
linemen generally, even though trained and qualified in 
high voltage live line work, is not a lineman — live line. 
The reasoning for this conclusion I base on that of Burt 
CJ in re Federated Clerks' Union v. R.W. Gary Estates 
(57 WAIG 585). Such an employee may from time to 
time perform work that is work of a lineman — live line, 
but the right to payment for such work pursuant to 
Clause 31 (18) is not continuous; rather, it arises on the 
occasion, pursuant to Clause 6, mixed functions. It 
follows also, that any kind of live line work requiring less 
than two hours to perform is work that does not attract a 
higher rate of pay when performed by employees who are 
substantially employed in the ordinary range of line 
work. 

For the foregoing reasons I am satisfied that the State 
Energy Commission is not prevented from obtaining 
optimum use of its country linemen by reason of 
incurring unreasonable and unfair wage costs under the 
award as currently framed, and I believe that its counter- 
claim is unnecessary. Therefore, I am obliged to reject 
the counter proposal lest I disregard the "implied" wage 
fixing principle. 

From the material tendered by Dr Crouch on behalf of 
the unions in this case and the published reasons for 
decision of Cort C. in the 1978 award variation and 
consolidation case (supra), I have concluded that there 
are two factors that have been combined to form an 
argument against the inclusion of a linemen — live line 
classification in the wages clause of the award, even 
though it has been agreed that the work justifies a higher 
wage rate than is paid for ordinary line work. These 
factors are important to a proper understanding of the 
State Energy Commission's opposition to the unions' 
claim in this case. The first, but the least obvious, of 
these two factors is the State Energy Commission's 
insistence all along that the principal justification for 
recognising that live line work ought to carry a higher 
rate of wage is the level of disabilities encountered in this 
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class of work. Thus it has been asserted that disabilities 
being the principal justification for higher wage rates 
paid to linemen — live line, the difference in levels of 
skills and the responsibilities displayed by linemen per- 
forming live high tension line work and ordinary line 
work is, at most, minimal. 

The second factor is contained in the proposition that 
the inclusion of a classification of linemen — live line in 
the wages clause of the award would create difficulties in 
connection with promotions appeal cases. This 
proposition is more likely to be successfully promoted if 
the assertion about disabilities being the principle reason 
for linemen — live line receiving a higher rate of wage is 
also accepted. After all, if it is only disabilities that 
account for wage differences between classes of linemen, 
albeit ever present disabilities, it is appropriate that the 
higher wage rate be expressed as a special allowance. But 
an allowance for disabilities hardly conveys the notion of 
greater skills and responsibilities conveyed by a 
classification in the award for which an ordinary wage 
rate is specified, and herein lies the rationale behind 
combining the two factors 1 have identified in argument. 

Apparently, in 1978 Cort C, having heard the 
testimony of witnesses called on behalf of the unions and 
the State Energy Commission, was not impressed by the 
State Energy Commission's argument regarding 
disabilities being the principal reason behind a higher 
wage for linemen — live line. He said in his published 
reasons at page 1105 "the minutes of the proposed 
consolidation award will prescribe a definition of 
linemen — live line to cover those persons who are now 
so classified and the additional allowance now payable 
will be expressed as a special rate. This is done not 
because I consider the allowance covers disabilities rather 
than skills . . . but because I am concerned that to do 
otherwise may be to the prejudice of linemen generally in 
proceedings before the Promotions Appeal Board". But 
notwithstanding this severe downgrading of the 
relevance of disability in the only arbitrated case 
involving linemen — live line since 1964 (64 WAIG 619 at 
627), the subject has been raised again in the present case 
as grounds for the argument that the most appropriate 
way of expressing a higher rate of wage for linemen — 
live line is by way of special allowance, although on this 
occasion an hourly allowance is preferred by the State 
Energy Commission to the weekly allowance currently 
prescribed in the award. 

On the basis of the testimony presented in this case and 
with the finding of Cort C. in the 1978 case in mind, I do 
not accept the proposition that disabilities are the 
principal reason for higher wage rates paid to linemen — 
live line. With respect to the witnesses' testimony, I 
acknowledge that my own knowledge of live high tension 
line work cannot be used as a substitute for the evidence; 
however, I am able to interpret the evidence in the light 
of my knowledge and I have done so in this case. 
Furthermore, on 16 July, at Geraldton, I viewed the 
elevated mobile platform used in live line work these days 
and also some of the new equipment used in conjunction 
with the platform. I understand perfectly how new 
working systems have been developed and applied in 
more recent years. Indeed, noting that the period of 
training in a live line school has been increased since 1978 
from eight weeks to 11 weeks, 1 conclude that, today, 
skills and responsibilities are far more likely to be reasons 
justifying a higher rate of wage for linemen — live line 
than ever before. 

This conclusion, I must add, has been made easier by 
revelations from the record in 1957 and 1964 when 
margins for linemen — live line were considered by the 
Court of Arbitration and the Industrial Commission, 
respectively. 

In 1957 (37 WAIG 112) the Court of Arbitration dealt 
with a claim by the unions concerned to increase the 
margins of first grade and second grade linemen based on 
the level of margins paid to linemen employed by 
electricity supply authorities in the other states. Not only 
was this claim opposed by the State Energy Commission, 

but a counter claim was made offering a higher margin to 
be prescribed in the award for linemen — live line. The 
unions were successful and the counter claim was 
refused; but as I will next show the result in that case has 
a very important bearing on the outcome of the case in 
1964. The point to bear in mind is that the advocate for 
the State Energy Commission in the 1957 case was Mr 
E.R. Kelly who became a member of the Industrial 
Commission and was the Commissioner required to 
consider a claim for higher margins for linemen — live 
line when making the first arbitrated award for 
engineering trades employees of the State Energy 
Commission in 1964. 

From the reasons for decision in the 1964 case (supra), 
it will be seen that but for the fact that the unions relied 
on the principle of comparative wage justice to obtain a 
higher level of wage rates for the generality of employees 
covered by the award, Kelly C. would have prescribed a 
margin for linemen — live line higher than that 
prescribed for linemen first grade. That is to say, he 
would have inserted an additional classification in the 
wages clause of the award, which is what the State 
Energy Commission wanted in 1957 and what the unions 
want now. I venture to say that had he formed an opinion 
that a higher wage was warranted for linemen — live line, 
principally, because of disabilities incurred by this class 
of linemen, he would not have made reference to a higher 
margin at all and he would have done justice to them by 
including a special allowance for the work in the appro- 
priate section of the award. 

Of course, the foregoing is not to say that disabilities 
have no part in the make up of the wage rate for linemen 
— live line, but given the developments, more especially 
the counterclaim of the State Energy Commission in 
1957, the State Energy Commission's argument about 
disabilities being the principal factor in the higher wage 
rate seems facile and I think the time has come to put it to 
rest. 

That being said, I am not assisted by the reference to 
allowances prescribed in other awards referred to in 
opposition to the unions' claim. At this atage I also 
mention that the decision in the aluminium industry case 
dealt with in the Australian Commission and the decision 
by the Commission in Court Session in CR33 of 1983 (62 
WAIG 1329) are of no assistance to me either. These 
cases were also cited in opposition to the unions' claims. 
However, apart from other observations that might be 
made about them, both concern cases in which the 
unions chose to seek wage increases expressed in the form 
of special allowances. It was for the unions in those cases 
to make their claimes in the form they thought them to be 
most appropriate in the circumstances. But that is not to 
say their claims would not have been granted as increases 
in the ordinary wage rates had they been expressed that 
way. 

In support of their claim the unions rely to a large 
extent on a matter of principle discussed at some length 
by Kelly C. when delivering the Metal Trades (General) 
Award 1966. He was speaking in connection with his 
decision to include a new classification of first class 
machinist (tool room) in the wages clause of that award 
with a margin higher than that prescribed for a first class 
machinist employed to perform the ordinary range of a 
machinist's work. I reproduce the passage from Kelly C's 
reasons that I believe covers the essential points of 
principle:— 

There can be no doubt that a first class machinist 
should be able and may be required to work to fine 
tolerances and to exercise the skill of his trade to the 
highest degree ... It is equally true, however, that 
first class machinists are not employed at all times 
nor for that matter for the majority of their time on 
close precision work requiring virtually unremitting 
concentration and the constant application of the 
highest order of trade skill. In saying this I do not 
detract in any way from the skill or status of the 
tradesmen machinist. In this regard it is no doubt 
trite to say, but nonetheless important to bear in 
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mind, that any trade consists of a variety of 
functions which is found convenient to group 
together. Some of which require for their perform- 
ance a high degree of skill while others require skill 
of a lesser degree and yet others very little skill at all. 
The average tradesman performs all or most of these 
functions in the ordinary course of his employment 
and it is on this basis that his margin is fixed. It 
follows from this that when a tradesman is 
occasionally required to exercise the higher skill of 
which as a tradesman he is capable, he is not entitled 
to receive the higher rate than the ordinary rate 
applicable to his trade. It also follows, in my 
opinion, that when a tradesman is required to 
function at or near the highest level of his trades skill 
for by far the greatest part of his time, the ordinary 
rate applicable to his trade is no longer appropriate. 
This is recognised elsewhere in the award in the 
margin accorded to the "marker-off" in the boiler 
making trade and a somewhat similar (though not 
identical) situation is accorded recognition in the 
Building Trades Award in relation to the "setter- 
out" and "detail worker". I am of the opinion that 
a first class machinist who for the greater part of his 
time is employed on tool room work is entitled to a 
higher rate than the ordinary first class machinist 
and I therefore decide to include a new classifica- 
tion, namely, first class machinist (tool room) with a 
margin which I consider appropriate. 

With respect, I endorse all that was said by Kelly C. on 
the occasion in 1966. Furthermore, it will be obvious that 
parts of the commentary are directly to the point with 
respect to the issues I have discussed earlier concerning 
the payment of higher rates to linemen who, though 
qualified to perform live line work, are substantially 
employed to perform the ordinary range of line work. 

Moreover, whereas Kelly C. was concerned with 
employees who performed, continuously, work 
involving the higher skills of a machinist first class I am 
concerned with linemen — live line who are linemen first 
grade performing a class of work for which a higher rate 
of wage is already prescribed, albeit by way of special 
allowance. Therefore, these linemen satisfy all the 
requirements of principle that would justify having the 
classification specified in the wages schedule of the 
award governing their employment. 

However, there is also the point of equity based on 
comparisons. The unions' example is drawn from the 
Gas Workers' (State Energy Commission) Agreement 
No. 6 of 1978. My attention was drawn to an apparent 
inconsistency on the part of the State Energy Commis- 
sion in recognising two classes of gas fitter while refusing 
to extend the same consideration to linemen — live line. I 
think the unions make a valid point. I also note that the 
Engineering Trades (State Energy Commission) Award 
specifies classifications of electrical fitter, electrical relay 
maintainer and electrical tradesmen special class, with 
different total wage rates. From my knowledge of the 
work of these classifications, I am able to say that, in 
principle, they form a parallel case with that proposed by 
the unions for linemen — live line. 

In all of the circumstances of this case I find that the 
substantial merit of the unions' case is overwhelmingly 
compelling and that I should allow the claim. 

The parties are asked to inform me if they wish to 
speak to the minutes of the proposed order. If not, I will 
issue it formerly, operative from the beginning of the 
first pay period commencing on or after today's date. 

Foot Note: 
The notion of a lineman — live line, consistent with 

the testimony of the witnesses in this case, is that of a 
lineman working as a member of a team. Hence the 
reference in the definition to being employed in "a live 
line crew" a key phrase, I am sure it will be agreed. 
Moreover, this being so, I think the phrase "repair and 
maintenance work" describes the range and kind of 
work that a live line crew can be called upon to do rather 

than being a description of the range and kind of work 
being done by a crew at a particular time. That this must 
be so is easily demonstrated by simple examples. 
Insulator changing under live conditions is notoriously 
"maintenance" work, it is not "repair" work; but it is 
conceivable that a live line crew may be engaged for a 
long time, say a month, doing nothing but changing 
defective insulators on a particular line. It is also 
conceivable that a live line crew be engaged for a con- 
siderable period of time doing nothing but repairs: mid 
span splints etc. But if the phrase "repair and 
maintenance work" is construed to mean the range and 
kind of work being done by a crew at a particular time, it 
is plain that in each of the examples given the crew 
involved is not a live line crew. I say without hesitation 
that this construction would be rejected by all parties and 
it follows that the remaining construction is the preferred 
one. 

But the result of the foregoing analysis is that some 
doubts are raised about the rights of the linemen 
ordinarily employed to claim higher duties payments 
when called upon to perform live line high voltage work, 
irrespective of its complexity, because the work may be 
entirely repair work of it may be entirely maintenance 
work. The question is: what is the range and kind of 
work to be performed by the live line crew temporarily 
formed at a country depot to perform the work of 
changing a cross arm, as instanced by the witness for the 
State Energy Commission? I think that if the crew is 
assembled for the cross arm change and there is no other 
task for the crew to perform in the foreseeable future, the 
crew is assembled to perform maintenance work only 
and the linemen concerned do not satisfy the definition 
of linemen — live line whilst performing the work. 

Undoubtedly, the result will be seen as unfair, at least 
from the unions' point of view. However, I believe that it 
is valid on a strict construction of the award. I leave the 
issue for the parties to discuss between themselves and to 
take whatever steps, if any, they deem necessary to take. 

Appearances: 
Dr J. Crouch and with him Mr G. McKenna on behalf 

of the Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, Western 
Australia. 

Mr N.L. Fry and with him Mr S. Longworth on behalf 
of the State Energy Commission of Western Australia. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 321 (1) of 1987. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Applicant and State 
Energy Commission, Respondent. 

Order. 
HAVING heard Dr J. Crouch and with him Mr G. 
McKenna on behalf of the Australian Society of 
Engineers, Moulders and Foundry Workers Industrial 
Union of Workers, Western Australian Branch and Mr 
MX. Fry and with him Mr S. Longworth on behalf of 
the State Energy Commission of Western Australia, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Engineering Trades (State Energy 
Commission) Consolidated Award 1978 as 
amended, be further amended and consolidated in 
accordance with the following Schedule with effect 
from the beginning of the first pay period 
commencing on or after the 29th day of July 1987. 

Dated at Perth this 4th day of September 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 
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Schedule. 
(1) Clause 31.—Special Rates and Provisions: delete 

the text of subclause (18) and retain the number. 
(2) Clause 32.—Wages: delete subclause (1) of this 

clause and insert in lieu thereof the following:— 
(1) Subject to the provisions of this subclause a 

worker, other than an apprentice or a junior 
worker, in addition to the special payment assigned 
to his class of work, shall be paid for 37 Vi hours' 
work the following rate. Provided that where a 
worker is — 

(a) In his third year of service the rate per 
week for 37'A hours' work shall be that 
prescribed in Column "A". 

(b) In his fourth or subsequent year of service 
the rate per week for 37'Z hours' work 
shall be that prescribed in Column "B". 

Classification Rate Per Week 
Column Column Special 

"A" "B" Payment 
$ $ S S 

(i) Armature Winder 287.70 299.60 316.70 59.50 
(ii) Blacksmith 287.70 299.60 316.70 59.50 

(iii) Boilermaker, and/or structural 
steel tradesman 287.70 299.60 316.70 59.50 

(iv) Boilermaker who for the 
greater part of his time is 
occupied in marking off. 
making templates or jigs 291.20 302.60 319.70 59.30 

(v) Cable Ganger 259.80 268.10 272.10 46.80 
(vi) Cable jointer — first class 287.70 299.60 316.70 59.50 

(vii) Cable jointer — second class 274.50 282.80 286.60 45.10 
(viii) Cable jointer — trainee 259.50 — — 46.00 

(ix) Cable jointer's assistant 245.60 253.90 257.90 46.80 
(x) Cable oil equipment operator 274.50 282.80 286.60 45.10 

(xi) Coil winding machine operator 266.90 275.20 279.00 45.20 
(xii) Electrical fitter 287.70 299.60 316.70 59.50 

(xiii) Electrical installation attendant 265.40 273.70 277.60 43.80 
(xiv) Electrical installer 287.70 299.60 316.70 59.50 
(xv) Electrical relay maintainer 301.60 313.00 329.90 59.50 

(xvi) Electrical tradesman — special 
class 307.00 318.50 335.60 58.90 

(xvii) Fitter 287.70 299.60 316.70 59.50 
(xviii) Instrument maker and repairer 301.60 313.00 329.90 59.50 

(xix) Instrument shop assistant 256.00 264.40 268.30 45.00 
(xx) Inspector 301.60 313.00 329.90 59.50 
(xxi) Labourer — cable laying 245.60 253.90 257.90 46.80 

(xxii) Lineman live-line 301.90 313.80 330.90 59.50 
(xxiii) Lineman — first grade 287.70 299.60 316.70 59.50 
(xxiv) Lineman — second grade 274.50 282.80 — 45.10 
(xxv) Lineman's assistant 245.60 253.90 257.90 46.80 

(xxvi) Machinist — first class 287.70 299.60 316.70 59.50 
(xxvii) Machinist — second class 259.50 267.80 271.70 46.00 
(xxviii) Machinist — third class 250.30 258.70 262.50 46.40 

(xxix) Meter fixer 266.90 275.20 279.00 45.20 
(xxx) Meter tester — first grade 265.40 273.70 277.60 43.80 
(xxxi) Meter tester — second grade 256.00 264.40 268.30 45.00 

(xxxii) Motor Mechanic 287.70 299.60 316.70 59.50 
(xxxiii) Plant Operator 274.50 282.80 286.60 45.10 
(xxxiv) Pole Inspector 274.50 282.80 286.60 45.10 
(xxxv) Radio Serviceman 287.70 299.60 316.70' 59.50 
(xxxvi) Riggers — 

(aa) Certificated 274.50 282.80 286.60 45.10 
(bb) Rigger (Other) 265.40 273.70 277.60 43.80 
(cc) A certificated rigger, 

other than a leading 
hand who in compliance 
with the provisions of 
the regulations made 
pursuant to the 
Construction Safety Act 
1972 is responsible for 
the supervision of not 
less than three workers 
shall be deemed a 
Leading Hand and paid 
the additional rate 
prescribed in paragraph 
(a) of subclause (2) 
hereof. 

(xxxvii) Sheet Metal Worker — first 
class 287.70 299.60 316.70 59.50 

(xxxviii) Sheet Metal Worker — second 
class 259.50 267.80 271.70 46.00 

(xxxix) Shot blast and sand blast 
dresser — 
(aa) not protected 256.00 
(bb) protected 245.60 

(xi) Steam cleaner 247.10 
(xli) Street light patrolman 251.80 

(xlii) Substation attendant 259.50 
(xliii) Telecontrol attendant 256.00 

Classification Rate Per Week 

S 
Column Column 

"A" "B" 
S S 

Special 
Payment 

$ 
(xliv) Toolmaker 301.60 313.00 329.90 59.50 
(xlv) Tool and material storeman 256.00 264.40 268.30 45.00 

(xlvi) Tradesman's assistant 245.60 253.90 257.90 46.80 
(xlvii) Transformer assembler 266.90 275.20 279.00 45.20 

(xlviii) Turner 287.70 299.60 316.70 59.50 
(il) Tyre and tube attendant 251.80 260.00 264.00 46.80 
(1) Vehicle greaser 251.80 260.00 264.00 46.80 

(li) Welder — first class 287.70 299.60 316.70 59.50 
second class 250.30 258.70 262.50 46.40 
third class 247.10 255.50 259.40 46.40 
fourth class 245.60 253.90 257.90 46.80 

FUNERAL DIRECTORS' ASSISTANTS' AWARD 
No. 18 of 1962. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Mr P.S. Adams and Others. 
No. 520A of 1987. 

FUNERAL DIRECTORS' ASSISTANTS' AWARD 
No. 18 of 1962. 

Various Funeral 
Classifications Direction 

COMMISSIONER J.A. NEGUS. 
25th day of September 1987. 

Order. 
WHEREAS the Commission has beared Ms K. Digwood 
on behalf of the applicant union and Mr J. Uphill on 
behalf of the repondents and also intervening on behalf 
of the Confederation of Western Australian Industry; 
whereas the parties have requested that the application 
by adjourned sine die in respect to hearing argument as 
to the quantum of the allowance in Clause 9.—Meal 
Times and Meal Allowances and I have agreed to divide 
the reference and that part of the application will be dealt 
with as matter No. 520B of 1987; whereas the Confedera- 
tion has raised objection to the indexation increases 
proposed in this application on the basis that such 
increases would not be in accordance with the 
Allowances principle — 

e.g. (a) Existing Allowances 
(ii) — as enunciated by the Commission in 

Court Session in matter No. 1195 of 1986 
on 25 March 1987 [Vol (67 WAIG p. 435)]. 

whereas the Commission is satisfied that there is no 
substance in the objection and that the increases sought 
are in accordance with the Wage Fixing Principles 
(supra) and will publish Reasons for Decision when the 
application is finally determined; whereas this Order 
finally disposes of the remainder of the original 
application which is now divided; now therefore the 
Commission, pursuant to the powers conferred upon it 
by the Industrial Relations Act 1979 and by consent, 
hereby orders — 

That the Funderal Directors' Assistants' Award 
No. 18 of 1962 as amended and consolidated, be 
further amended in Clause 15.—Special Rates and 
Conditions, in Clause 26.—Standing By and in 
Clause 27.—Car Allowance in accordance with the 

264.40 268.30 45.00 
253.90 257.90 46.80 
255.50 259.40 46.40 
260.00 264.00 46.80 
267.80 271.70 46.00 
264.40 268.30 45.00 
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following Schedule and such variations shall take 
effect from the first pay period commencing on or 
after 20 August 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 15.—Special Rates and Conditions: Delete 

subclauses (1) and (2) of this clause and insert the 
following in lieu: 

(1) An employee who is required to come into 
contact with a body which is in an advanced state of 
decomposition shall be paid $10.70. No employee 
shall be entitled to more than one payment in respect 
to each such case. 

(2) An employee who is required to do any work 
in connection with an exhumation shall receive an 
allowance of $32.70 for each body exhumed. No 
employee shall be entitled to more than one payment 
in respect to each such case. 

2. Clause 26.—Standing By: Delete subclauses (1) and 
(2) of this clause and insert the following in lieu: 

(1) Between the hours of 5.30 p.m. and 12 
midnight (Monday to Friday) — $6.40 per night. 

(2) Between 7.00 a.m. and 12 midnight on a 
Saturday, Sunday or any of the holidays prescribed 
in Clause 12.—Public Holidays of this award — 
$13.90 per day. 

3. Clause 27.—Car Allowance: Delete this clause and 
insert the following in lieu: 

27.—Car Allowance. 
Where an employee is required and authorised to 

use his/her own motor vehicle he/she shall be paid 
34.5 cents per kilometre for each kilometre travelled 
on his/her employer's business. 

HEALTH ATTENDANTS AWARD 
No. 49 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Laurie Potters Health Club (Perth) and Others. 
No. 655 of 1984. 

HEALTH ATTENDANTS AWARD 
No. 49 of 1978. 

Health Attendants Health 

COMMISSIONER J.A. NEGUS. 
14th day of September 1987. 

Order. 
HAVING heard Mr T. Beech on behalf of the applicant 
and Mr J. Uphill on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Health Attendants Award No. 49 of 
1978 as varied be further varied in accordance with 
the following Schedule and that such variation shall 
have effect from the date herein. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 

the number and title 25.—Maternity Leave add the 
number and title 26.—Payment of Wages — 38-Hour 
Week. 

2. Clause 10.—Hours of Work: Delete this clause and 
insert the following in lieu: 

10.—Hours of Work. 
Section A — Hours: 

(1) (a) The provisions of this clause apply to all 
employees to whom this award applies. 

(b) Subject to the provisions of this clause the 
ordinary hours of work shall be an average of 38 per 
week to be worked on one of the following bases: 

(i) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 
14 consecutive days; or 

(iii) 114 hours within a work cycle not exceed- 
ing 21 consecutive days; or 

(iv) 152 hours within a work cycle not exceed- 
ing 28 consecutive days. 

Section B — Implementation of 38-Hour Week: 
(1) Except as provided in subclause (4) hereof, the 

method of implementation of the 38-hour week may 
be any one of the following: 

(a) By employees working less than eight 
ordinary hours on one or more days each 
week or fortnight; or 

(b) By fixing one day of ordinary working 
hours on which all employees will be off 
duty during a particular work cycle; or 

(c) By rostering employees off duty on various 
days of the week during a particular work 
cycle so that each employee has one day of 
ordinary hours off duty during that cycle. 

(d) Any day off duty shall be arranged so that 
it does not coincide with a holiday pre- 
scribed in subclause (1) of Clause 15.— 
Holidays of this award. 

(2) In each place of employment an assessment 
should be made as to which method of implementa- 
tion best suits the business and the proposal shall be 
discussed with the employees concerned, the 
objective being to reach agreement on the method of 
implementation prior to 1 October 1987. 

(3) In the absence of an agreement the procedure 
for resolving special, anomalous or extraordinary 
problems shall be as follows: 

(a) Consultation shall take place within the 
particular establishment concerned. 

(b) If it is unable to be resolved at establish- 
ment level, the matter shall be referred to 
the Secretary of the Union or his/her 
deputy, at which level a conference of the 
parties shall be convened without delay. 

(c) In the absence of agreement either party 
may refer the matter to the Western 
Australian Industrial Relations 
Commission. 

(4) Different methods of implementation of a 
38-hour week may apply to various groups or 
sections of employees in the establishment 
concerned. 

(5) Notice of Days Off Duty: Except as provided 
in subclause (6) hereof, in cases where, by virtue of 
the arrangement of his/her ordinary working hours, 
an employee, in accordance with paragraphs (b) and 
(c) of subclause (1) hereof, is entitled to a day off 
duty during his/her work cycle, such employee shall 
be advised by the employer at least four weeks in 
advance of the day he/she is to take off duty. 
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(6) (a) An employer, with the agreement of the 
majority of employees concerned, may substitute 
the day an employee is to take off in accordance 
with paragraphs (b) and (c) of subclause (1) hereof, 
for another day in the case of a breakdown in 
machinery or a failure or shortage of electric power 
or some other emergency situation. 

(b) An employer and employee may by agreement 
substitute the day the employee is to take off for 
another day. 
Section C — Procedures for Discussions: 

(1) Procedures shall be established for discus- 
sions, the objective being to agree on the method of 
implementing a 38-hour week in accordance with 
Section A — Hours and Section B — Implementa- 
tion of 38-Hour Week of this clause and shall entail 
an objective review of current practices to establish 
where improvements can be made and 
implemented. 

(2) The procedure should allow for discussions to 
continue even though all matters may not be 
resolved by 1 October 1987. 

(3) The procedures should make suggestions as to 
the recording of understandings reached and 
methods of communicating agreements and 
understandings to all employees, including the 
overcoming of language difficulties. 

(4) The procedures should allow for the 
monitoring of agreements and understandings 
reached. 

(5) In cases where agreement cannot be reached in 
the first instance or where problems arise after initial 
agreements or understandings have been achieved, a 
formal monitoring procedure shall apply. The basic 
steps in this procedure shall be as applies with 
respect to special, anomalous or extraordinary 
problems as prescribed in subclause (3) of Section B 
of this clause. 

3. Clause 14.—Overtime: Delete this clause and insert 
the following in lieu: 

14.—Overtime. 
(1) (a) Subject to the provisions of this subclause, 

all work done beyond the ordinary working hours 
on any day, Monday to Friday inclusive, or before 
the fixed starting time or after the fixed ceasing time 
shall be paid for at the rate of time and one half for 
the first two hours and double time thereafter. 

(b) For the purposes of this subclause, ordinary 
hours shall mean the hours of work fixed in an 
establishment in accordance with sections A — 
Hours, B — Implementation of 38-Hour Week and 
C — Procedures for Discussions of Clause 10.— 
Hours of Work. 

(c) (i) Work done on Saturdays after 12 noon or 
on Sundays shall be paid for at the rate of 
double time. 

(ii) Work done on any day prescribed as a 
holiday under this award shall be paid for 
at the rate of double time and one half. 

(2) (a) An employer may require any employee to 
work reasonable overtime and such employee shall 
work overtime in accordance with such 
requirement. 

(b) No Union party to this award, or employee or 
employees covered by the award, shall in any way, 
whether directly or indirectly, be a party to or 
concerned in any ban, limitation or restriction upon 
the working of overtime in accordance with the 
requirements of this subclause. 

(3) (a) An employee required to work overtime 
for more than two hours without being notified on 
the previous day or earlier that he/she will be so 
required to work, shaU be supplied with a meal by 
the employer or paid $2.80 for a meal. 

(b) If the amount of overtime required to be 
worked necessitates a second or subsequent meal, 
the employer shall, unless he/she has notified the 
employees concerned on the previous day or earlier 
that such a second or subsequent meal will also be 
required, provide such meals or pay an amount of 
$2.20 for each second or subsequent meal. 

(c) No such payment need be made to employees 
living in the same locality as their work place who 
can reasonably return home for such meals. 

(d) If an employee in consequence of receiving 
such notice has provided him/herself with a meal or 
meals and is not required to work overtime or is 
required to work less overtime than notified, he/she 
shall be paid the amounts above prescribed in 
respect of meals not then required. 

(4) (a) Rest Period after Overtime: When over- 
time work is necessary it shall wherever reasonably 
practicable, be so arranged that employees have at 
least 10 consecutive hours off duty between the 
work of successive days. 

(b) An employee (other than a casual employee) 
who works so much overtime between the termina- 
tion of his/her ordinary work on one day and the 
commencement of his/her ordinary work on the 
next day that he/she has not had at least 10 
consecutive hours off duty between those times 
shall, subject to this subclause, be released after 
completion of such overtime until he/she has had 10 
consecutive hours off duty without loss of pay for 
ordinary working time occurring during such 
absence. 

(c) If, on the instructions of the employer, such 
employee resumes or continues work without having 
had such 10 consecutive hours off duty, he/she shaU 
be paid at double rates until he/she is released from 
duty for such period and he/she shall then be 
entitled to be absent until he/she has had 10 
consecutive hours off duty without loss of pay for 
ordinary working time occurring during such 
absence. 

(5) An employee who is recalled to work shall be 
paid a minimum of three hours at the appropriate 
overtime rate. 

4. Clause 16.—Annual Leave: Delete this clause and 
insert the following in lieu: 

16.—Annual Leave. 
(1) (a) Except as hereinafter provided, a period of 

four consecutive weeks' leave with payment of 
ordinary wages as prescribed, shall be allowed 
annually to an employee by the employer and shall 
be taken annually by the employee after a period of 
12 months' continuous service with that employer. 

(b) Where, pursuant to subclause (3) of Clause 
2.—Long Service of the Long Service Leave 
provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1 to 4 
inclusive, the period of continuous service which an 
employee has had with the transmitter (including 
any such service with any prior transmittor) is 
deemed to be service of the employee with the trans- 
mittee, then that period of continuous service shall 
be deemed to be service with the transmittee for the 
purposes of this subclause. 

(2) (a) In addition to the payment prescribed for 
annual leave an employee shall be paid a loading of 
17.5 per cent calculated on his/her ordinary wages 
as prescribed. 

(b) The loading prescribed by this subclause shall 
not apply to proportionate leave on termination. 

(3) Payment for annual leave shall be made prior 
to such leave being taken. 

(4) If any prescribed holiday falls within an 
employee's period of annual leave and is observed 
on a day which, in the case of that employee, would 
have been an ordinary working day, there shall be 
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added to that period one day being an ordinary 
working day for each such holiday observed as 
aforesaid. 

(5) Any time in respect of which an employee is 
absent from work, except time for which he/she is 
entitled to claim sick pay or time spent on holidays, 
annual leave or long service leave as prescribed by 
this award, shall not count for the purpose of deter- 
mining his/her right to annual leave. 

(6) (a) For the purposes of this clause service shall 
be deemed to be continuous notwithstanding: 

(i) The transmission of a business where para- 
graph (b) of subclause (1) of this clause 
applies; 

(ii) Any absence from work referred to in 
subclause (5) of this clause; 

(iii) Any absence from work on account of 
personal sickness or accident, proof 
whereof shall be upon the employee, or on 
account of leave granted by the employer; 

(iv) Any absence with reasonable cause, proof 
whereof shall be upon the employee, but in 
such a case the employee shall inform the 
employer in writing, if practicable, within 
seven days of the commencement of such 
absence of the nature of the cause. 

(b) Any absence from work by reason of any 
cause not being a cause specified in paragraph (a) 
hereof shall not be deemed to break the continuity 
of service for the purposes of this clause unless the 
employer, during the absence or within 14 days of 
the termination of the absence, notifies the 
employee in writing that such absence will be 
regarded as having broken the continuity of service. 

Such notice may be given to an employee by 
delivering it to him/her personally or by posting it to 
his/her last known address in which case it shall be 
deemed to have reached the employee in due course 
of post or, where a number of employees are absent 
from work, by posting up of a notification in the 
employer's establishment. 

(c) An absence from duty referred to in this 
subclause shall not, except as provided in subclause 
(5) of this clause, be taken into account in 
calculating the period of 12 months' continuous 
service. 

(7) (a) An employee whose employment 
terminates after he/she has completed a 12 monthly 
qualifying period and who has not been allowed the 
leave prescribed under this clause in respect of that 
qualifying period shall be given payment as pre- 
scribed in subclauses (1) and (2) in lieu of that leave 
or, in a case to which subclause (8) of this clause 
applies, in lieu of so much of that leave as has not 
been allowed unless: 

(i) He/she has been justifiably dismissed for 
misconduct; and 

(ii) The misconduct for which he/she has been 
dismissed occurred prior to the completion 
of that qualifying period. 

(b) If, after one month's continuous service in 
any qualifying 12 monthly period, an employee 
lawfully leaves his/her employment or his/her 
employment is terminated by the employer through 
no fault of the employee, the employee shall: 

(i) If such termination occurs before 1 
October 1987 be paid 3.08 hours' pay at 
the rate of wage prescribed by subclause 
(1) of this clause, divided by 40, in respect 
of each completed week of continuous 
service; or 

(ii) If termination occurs on or after 1 October 
1987 be paid 2.923 hours' pay at the rate of 
wage prescribed by subclause (1) of this 
clause, divided by 38, in respect of each 
completed week of continuous service. 

(8) In special circumstances and by mutual 
consent of the employer, the employee and the 
Union concerned, annual leave may be taken in not 
more than two periods, but neither of such periods 
shall be less than one week. 

(9) By arrangement between the employer and the 
employee, annual leave may be allowed to 
accumulate from year to year but where the leave to 
which an employee is entitled, or any portion 
thereof, is allowed to accumulate to meet the 
convenience of the employee, the ordinary wage for 
that leave shall be the ordinary wage applicable to 
the employee at the date at which he/she became 
entitled to the leave unless the employer agrees in 
writing that the wage be that applicable at the date 
the leave commences. 

(10) The provisions of this clause shall not apply 
to casual employees. 

5. Clause 17.—Absence Through Sickness: Delete this 
clause and insert the following in lieu: 

17.—Absence Through Sickness. 
(1) (a) An employee who is unable to attend or 

remain at his/her place of employment during the 
ordinary hours of work by reason of personal ill 
health or injury shall be entitled to payment during 
such absence in accordance with the provisions of 
this clause. 

(i) Employee who actually works 38 ordinary 
hours each week: An employee whose 
ordinary hours of work are arranged in 
accordance with paragraph (a) of sub- 
clause (1) of section B — Implementation 
of 38-Hour Week of Clause 10.—Hours of 
Work so that he/she actually works 38 
ordinary hours each week shall be entitled 
to payment during such absence for the 
actual ordinary hours absent. 

(ii) Employee who works an average of 38 
ordinary hours each week: An employee 
whose ordinary hours of work are 
arranged in accordance with paragraph (b) 
or (c) of subclause (1) of Section B — 
Implementation of 38-Hour Week of 
Clause 10.—Hours of Work so that he/she 
works an average of 38 ordinary hours 
each week during a particular work cycle 
shall be entitled to pay during such absence 
calculated as follows: 

duration of absence x appropriate weekly rate 
ordinary hours normaliy 5 

worked that day 
An employee shall not be entitled to claim 
payment for personal ill health or injury 
nor will his/her sick leave entitlement be 
reduced if such ill health or injury occurs 
on the week day he/she is to take off duty 
in accordance with paragraph (b) or (c) of 
subclause (1) of Section B — Implementa- 
tion of 38-Hour Week of Clause 10.— 
Hours of Work. 

(b) Notwithstanding the provisions of paragraph 
(a) of this subclause an employee may adopt an 
alternative method of payment of sick leave entitle- 
ments where the employer and the majority of 
his/her employees so agree. 

(c) Entitlement to payment shall accrue at the rate 
of one sixth of a week for each completed month of 
service with the employer. 

(d) If in the first or successive years of service with 
the employer an employee is absent on the ground of 
personal ill health or injury for a period longer than 
his/her entitlement to paid sick leave, payment may 
be adjusted at the end of that year of service, or at 
the time the employee's services terminate, if before 
the end of that year of service, to the extent that the 
employee has become entitled to further paid sick 
leave during that year of service. 
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(2) The unused portions of the entitlement to paid 
sick leave in any one year shall accumulate from 
year to year and subject to this clause may be 
claimed by the employee if the absence by reason of 
personal ill health or injury exceeds the period for 
which entitlement has accrued during the year at the 
time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period 
exceeding 10 weeks in any one year of service. 

(3) To be entitled to payment in accordance with 
this clause the employee shall as soon as reasonably 
practicable advise the employer of his/her inability 
to attend for work, the nature of his/her illness or 
injury and the estimated duration of the absence. 
Provided that such advice, other than in 
extraordinary circumstances, shall be given to the 
employer within 24 hours of the commencement of 
the absence. 

(4) The provisions of this clause do not apply to 
an employee who fails to produce a certificate from 
a medical practitioner dated at the time of the 
absence or who fails to supply such other proof of 
the illness or injury as the employer may reasonably 
require provided that the employee shall not be 
required to produce a certificate from a medical 
practitioner with respect to absences of two days or 
less unless after two such absences in any year of 
service the employer requests in writing that the next 
and subsequent absences in that year, if any, shall be 
accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, 
the provisions of this clause apply to an employee 
who suffers personal ill health or injury during the 
time when he/she is absent on annual leave and the 
employee may apply for and the employer shall 
grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if 
the employee was confined to his/her place of 
residence or a hospital as a result of his/her personal 
ill health or injury for a period of seven consecutive 
days or more and he/she produces a certificate from 
a registered medical practitioner that he/she was so 
confined. Provided that the provisions of this para- 
graph do not relieve the employee of the obligation 
to advise the employer in accordance with subclause 
(3) of this clause if he/she is unable to attend for 
work on the working day next following his/her 
annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he/she 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and 
(c) of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced 
by the paid sick leave and the replaced annual leave 
may be taken at another time mutually agreed to by 
the employer and the employee or, failing 
agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs 
before then, be paid for in accordance with the pro- 
visions of Clause 16.—Annual Leave. 

(e) Payment for replaced annual leave shall be at 
the rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 16.—Annual Leave 
shall be deemed to have been paid with respect to the 
replaced annual leave. 

(6) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2.—Long Service of the 
Long Service Leave provisions published in Volume 
66 of the Western Australian Industrial Gazette at 

pages 1 to 4, the paid sick leave standing to the credit 
of the employee at the date of transmission from 
service with the transmitter shall stand to the credit 
of the employee at the commencement of service 
with the transmittee and may be claimed in 
accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to employees who are entitled 
to payment under the Workers' Compensation Act 
nor to employees whose injury or illness is the result 
of the employee's own misconduct. 

(8) The provisions of this clause do not apply to 
casual employees. 

6. Clause 26.—Payment of Wages — 38-Hour Week: 
Immediately following Clause 25.—Maternity Leave 
insert the following new clause: 

26.—Payment of Wages — 38-Hour Week. 
(1) Each employee shall be paid the appropriate 

rate shown in Clause 11.—Wages of this award. 
Subject to subclause (2) of this clause payment shall 
be pro rata where less than the full week is worked. 

(2) From the date that a 38-hour week system is 
implemented by an employee, wages shall be paid as 
follows: 

(a) Actual 38 Ordinary Hours: In the case of 
an employee whose ordinary hours of 
work are arranged in accordance with 
paragraph (a) of subclause (1) of section B 
— Implementation of 38-Hour Week of 
Clause 10.—Hours of Work so that he/she 
works 38 ordinary hours each week, wages 
shall be paid weekly or fortnightly accord- 
ing to the actual ordinary hours worked 
each week or fortnight. 

(b) Average of 38 Ordinary Hours: Subject to 
subclauses (3) and (4) hereof, in the case of 
an employee whose ordinary hours of 
work are arranged in accordance with 
paragraphs (b) or (c) of subclause (1) of 
section B — Implementation of 38-Hour 
Week of Clause 10.—Hours of Work so 
that he/she works an average of 38 
ordinary hours each week during a 
particular work cycle, wages shall be paid 
weekly or fortnightly according to a 
weekly average of ordinary hours worked 
even though more or less than 38 ordinary 
hours may be worked in any particular 
week of the work cycle. 

Special Note — Explanation of Averaging System. 
As provided in paragraph (b) of this subclause a 

worker whose ordinary hours may be more or less 
than 38 in any particular week of a work cycle, is to 
be paid his wages on the basis of an average of 38 
ordinary hours so as to avoid fluctuating wage 
payments each week. An explanation of the 
averaging system of paying wages is set out below: 

(i) Section B — Implementation of 38-Hour 
Week in Clause 10.—Hours of Work in 
subclause (1), paragraphs (c) and (d) 
provides that in implementing a 38-hour 
week the ordinary hours of a worker may 
be arranged so that he is entitled to a day 
off, on a fixed day or rostered day basis, 
during each work cycle. It is in these 
circumstances that the averaging system 
would apply. 

(ii) If the 38-hour week is to be implemented 
so as to give a worker a day off in each 
work cycle this would be achieved if, 
during a work cycle of 28 consecutive days 
(that is, over four consecutive weeks) the 
workers' ordinary hours were arranged on 
the basis that for three of the four weeks he 
worked 40 ordinary hours each week and 
in the fourth week he worked 32 ordinary 
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hours. That is, he would work for eight 
ordinary hours each day, Monday to 
Friday inclusive for three weeks and eight 
ordinary hours on four days only in the 
fourth week — a total of 19 days during 
the work cycle. 

(iii) In such case the averaging system applies 
and the weekly wage rates for ordinary 
hours of work applicable to the employee 
shall be the average weekly wage rates set 
out for the employee's classification in 
Clause 11.—Wages of this award and shall 
be paid each week even though more or 
less than 38 ordinary hours are worked 
that week. 
In effect, under the averaging system, the 
employee accrues a "credit" each day he 
works actual ordinary hours in excess of 
the daily average which would otherwise 
be seven hours 36 minutes. This "credit" 
is carried forward so that in the week of 
the cycle that he works on only four days, 
his actual pay would be for an average of 
38 ordinary hours even though, that week, 
he works a total of 32 ordinary hours. 
Consequently, for each day an employee 
works eight ordinary hours he accrues a 
"credit" of 24 minutes (0.4 hours). 
The maximum "credit" the employee may 
accrue under this system is 0.4 hours on 19 
days; that is, a total of seven hours and 36 
minutes. 

(iv) As provided in subclause (3) of this clause, 
an employee will not accrue a "credit" for 
each day he is absent from duty other than 
on annual leave, long service leave, 
holidays prescribed under this award, paid 
sick leave, workers' compensation or 
bereavement leave. 

(3) Absences from Duty 

(a) An employee whose ordinary hours are 
arranged in accordance with paragraph (c) 
or (d) of Section B — Implementation of 
38-Hour Week of Clause 10.—Hours of 
Work and who is paid wages in accordance 
with paragraph (a) of subclause (2) hereof 
and is absent from duty (other than on 
annual leave, long service leave, holidays 
prescribed under this award, paid sick 
leave, workers' compensation or 
bereavement leave) shall, for each day he is 
so absent, lose average pay for that day 
calculated by dividing his average weekly 
wage rate by five. 

An employee who is so absent from duty 
for part of a day shall lose average pay for 
each hour he is absent by dividing his 
average daily pay rate by eight. 

>) Provided when such an employee is absent 
from duty for a whole day he will not accrue a 
"credit" because he would not have worked 
ordinary hours that day in excess of seven hours 
36 minutes for which he would otherwise have 
been paid. Consequently, during the week of 
the work cycle he is to work less than 38 
ordinary hours he will not be entitled to average 
pay for that week. In that week, the average 
pay will be reduced by the amount of the 
"credit" he does not accrue for each whole day 
during the work cycle he is absent. 
The amount by which an employee's average 
weekly pay will be reduced when he is absent 
from duty (other than on annual leave, long 
service leave, holidays prescribed under this 

award, paid sick leave, workers' compensation 
or bereavement leave) is to be calculated as 
follows: 
Total of "credits" not 
accrued during cycle average weekly pay 

Examples: (An employee's ordinary hours are 
arranged so that he works eight ordinary hours on five 
days of each week for three weeks and eight ordinary 
hours on four days of the fourth week.) 

1. Employee takes one day off without authorisation 
in first week of cycle. 

Week of Cycle 
1st Week 

2nd and 3rd Weeks 

4th Week 

Payment 
average weekly pay 
/ess one day's pay 
(i.e. one-fifth) 
average weekly pay 
each week 
average pay 
less credit not accrued 
on day of absence 
average pay 
less 0.4 hours 
x average weekly pay 

2. Employee takes each of the four days off without 
authorisation in the fourth week. 

Week of Cycle 
1st, 2nd and 
3rd Weeks 
4th Week 

Payment 

average pay each week 
average pay 
less four-fifths of 
average pay for the four 
days absent 
less total of credits not 
accrued that week 
one-fifth average pay 
less four x 0.4 hours 
x average weekly pay 

38 
one-fifth average pay 
less 1.6 hours 

(4) Alternative Method of Payment: An alterna- 
tive method of paying wages to that prescribed by 
subclauses (2) and (3) of this clause may be agreed 
between the employer and the majority of the 
employees concerned. 

(5) Day Off Coinciding with Pay Day: In the 
event that an employee, by virtue of the arrange- 
ment of his/her ordinary working hours, is to take a 
day off duty on a day which coincides with pay day, 
such employee shall be paid no later than the 
working day immediately following pay day. 
Provided that, where the employer is able to make 
suitable arrangements, wages may be paid on the 
working day preceding pay day. 

(6) Method of Payment: The employee may be 
paid his/her wages by cheque or into his/her bank 
account. 

(7) Termination of Employment: An employee 
who lawfully leaves his/her employment or is 
dismissed for reasons other than misconduct shall be 
paid all moneys due to him/her at the termination of 
his/her service with the employer. 

Provided that in the case of an employee whose 
ordinary hours are arranged in accordance with 
paragraph (c) or (d) of subclause (1) of Section B — 
Implementation of 38-Hour Week and who is paid 
average pay and who has not taken the day off due 
to him/her during the work cycle in which his/her 
employment is terminated, the wages due to that 
employee shall include a total of credits accrued 
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during the work cycle as detailed in the Special Note 
following paragraph (b) of subclause (2) of this 
clause. 

Provided further, where the employee has taken a 
day off during the work cycle in which his/her 
employment is terminated, the wages due to that 
employee shall be reduced by the total of credits 
which have not accrued during the work cycle. 

(8) Details of Payments to be Given: Where an 
employee requests his/her employer to state in 
writing with respect to each week's wages the 
amount of wages to which he/she is entitled, the 
amount of deductions made therefrom, the net 
amount being paid to him/her, and the number of 
hours worked, the employer shall do so not less than 
two hours before the employee is paid. 

(9) Calculation of Hourly Rate: Except as pro- 
vided in subclause (3) of this clause the ordinary rate 
per hour shall be calculated by dividing the 
appropriate weekly rate by 38, provided that until 1 
September 1988 the divisor shall be 40 in lieu of 38. 

(10) No deduction shall be made from an 
employee's wages unless the employee has 
authorised such deduction in writing. 

HOSPITAL LAUNDRY AND LINEN SERVICE 
(GOVERNMENT) AWARD No. 36 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — variation to award. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and MisceOaneous, 

WA Branch 
and 

The Hospital Laundry and Linen Service. 
No. 523 of 1987. 

HOSPITAL LAUNDRY AND LINEN SERVICE 
(GOVERNMENT) AWARD 1982 No. 36 of 1981. 

Laundry Employees Health and Welfare 

COMMISSIONER J.A. NEGUS. 
14th day of September 1987. 

Order. 
HAVING heard Ms S. Jackson on behalf of the appli- 
cant and Mr G. Edwards on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the Hospital Laundry and Linen Service 
(Government) Award No. 36 of 1981 be varied in 
accordance with the following Schedule and that 
such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after the 28th day of July 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 11.—Overtime: Delete subclause (3) of this 

clause and insert the following in lieu: 
(3) Where an employee is required to work over- 

time, and such overtime is worked for a period of at 
least two hours in excess of the required daily hours 
of work the employee shall be provided with a meal 
free of cost or shall be paid the sum of $5.10 as meal 
money. 

2. Clause 13.—Allowances and Special Provisions: 
Delete this clause and insert the following in lieu: 

13.—Allowances and Special Provisions. 
(1) Any employee who in the course of the 

laundry procedure is required to come into contact 
with foul linen shall be paid an allowance as follows: 

(a) sorting of foul linen, 56 cents per hour. 
(b) Drivers or other employees who regularly 

deal with bags containing foul linen, 24 
cents per hour. 

(2) The employer shall, when practicable, appoint 
an employee with either first aid knowledge or 
holding first aid qualifications from St John 
Ambulance, or a similar body, to carry out first aid 
in the employer's premises. Such employee so 
appointed shall, in addition to first aid duties, be 
responsible under general supervision of the 
Manager, for maintaining the contents of the first 
aid kit. 

Employees so appointed shall be paid the 
foUowing rates in addition to their prescribed rate of 
pay: 

(a) Unqualified employee, 61 cents per day. 
(b) Qualified employee, $1.25 per day. 

Provided that any employee holding a first aid 
qualification of "Third-year St John Ambulance 
Medallion" and being required by the employer to 
exercise that training will be paid $1.45 per day or 
$7.15 per week. 

HOSPITAL LAUNDRY AND LINEN SERVICE 
(SALARIED OFFICERS) AWARD 

No. 36 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — variation of Award. 

Hospital Salaried Officers Association 
of Western Australia (Union of Workers) 

and 
Lakes Hospital (Hospital Laundry and Linen Service). 

No. PSA 2272 of 1987. 

HOSPITAL LAUNDRY AND LINEN SERVICE 
(SALARIED OFFICERS) AWARD 1980. 

Salaried Officers Health and 
Welfare Services 

COMMISSIONER G.L. FIELDING. 
18th day of September 1987. 

Order. 
HAVING heard Mr D.P. Hill on behalf of the Applicant 
and Mr J.F. Flood on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been com- 
plied with, and by consent, hereby orders — 

That the Hospital Laundry and Linen Service 
(Salaried Officers) Award 1980 as amended and 
consolidated be further amended in accordance with 
the following Schedule with effect on and from the 
1st day of July 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 
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Schedule. 
Clause 19.—Motor Vehicle Allowances: Delete this 

clause and insert in lieu thereof:— 

(1) Allowance for Employees Required to Supply 
and Maintain a Vehicle as a Term of Employment: 

(a) An employee who is required to supply 
and maintain a motor vehicle for use when 
travelling on official business as a term of 
employment and who is not in receipt of 
an allowance provided by subclause (5) 
shall be reimbursed monthly in accordance 
with the appropriate rates set out in 
subclause (7) for journeys travelled on 
official business and approved by the 
employer or an authorised employee. 

(b) An employee who is reimbursed under the 
provisions of subclause (1) (a) will also be 
subject to the following conditions:— 

(i) For the purposes of subclause (1) 
(a) an employee shall be reimbursed 
with the appropriate rates set out in 
subclause (7) for the distance 
travelled from the employee's 
residence to the place of duty and 
for the return distance travelled 
from place of duty to residence 
except on a day where the employee 
travels direct from residence to 
headquarters and return and is not 
required to use the vehicle on 
official business during the day. 

(ii) Where an employee, in the course 
of a journey, travels through two or 
more separate areas, reimburse- 
ment shall be made at the appro- 
priate rate applicable to each of the 
areas traversed as set out in 
subclause (7). 

(iii) Where an employee does not travel 
in excess of 4 000 kilometres in a 
year an allowance calculated by 
multiplying the appropriate rate 
per kilometre by the difference 
between the actual distance 
travelled and 4 000 kilometres shall 
be paid to the employee provided 
that where the employee has less 
than 12 months' qualifying service 
in the year then the 4 OCX) kilometre 
distance will be reduced on a pro 
rata basis and the allowance calcu- 
lated accordingly. 

(iv) Where a part-time employee is 
eligible for the payment of an 
allowance under (iii) above such 
allowance shall be calculated on the 
proportion of total hours worked 
in that year by the employee to the 
annual standard hours had the 
employee been employed on a full- 
time basis for the year. 

(v) An employee who is required to 
supply and maintain a motor 
vehicle for use on official business 
is excused from this obligation in 
the event of the employee's vehicle 
being stolen, consumed by fire, or 
suffering a major and unforeseen 
mechanical breakdown or accident, 
in which case all entitlement to 
reimbursement ceases while the 
employee is unable to provide the 
motor vehicle or a replacement. 

(vi) It shall be open to the employer or 
his representative to elect to waive 
the requirement that an employee 
supply and maintain a motor 

vehicle for use on official business 
but three months' written notice of 
the intention so to do shall be given 
to the employee concerned. 

(2) Allowance for Employees Relieving 
Employees Subject to subclause (1): 

(a) An employee not required to supply and 
maintain a motor vehicle as a term of 
employment who is required to relieve an 
employee required to supply and maintain 
a motor vehicle as a term of employment 
shall be reimbursed all expenses incurred 
in accordance with the appropriate rates 
set out in subclause (7) for all journeys 
travelled on official business and approved 
by the employer or an authorised 
employee where the employee is required 
to use his/her vehicle on official business 
whilst carrying out the relief duties. 

(b) For the purposes of subclause (2) (a) an 
employee shall be reimbursed all expenses 
incurred in accordance with the appro- 
priate rates set out in subclause (7) for the 
distance travelled from the employee's 
residence to place of duty and the return 
distance travelled from place of duty to 
residence except on a day where the 
employee travels direct from residence to 
headquarters and return and is not 
required to use the vehicle on official 
business during the day. 

(c) Where an employee in the course of a 
journey travels through two or more 
separate areas, reimbursement shall be 
made at the appropriate rate applicable to 
each of the areas traversed as set out in 
subclause (7). 

(d) For the purpose of this subclause the 
allowance provided in subclause (1) (b) (iii) 
and (iv) shall not apply. 

(3) Allowance for Other Employees Using 
Vehicle on Official Business: 

(a) An employee who is not required to supply 
and maintain a motor vehicle for use when 
travelling on official business as a term of 
employment, but when requested by the 
employer or an authorised employee, 
voluntarily consents to use the vehicle and 
who is not in receipt of an allowance 
provided by subclause (5) shall, for 
journeys travelled on official business 
approved by the employer or an 
authorised employee be reimbursed all 
expenses incurred in accordance with 
appropriate rates set out in subclauses (8) 
and (9). 

(b) For the purpose of subclause (3) (a) an 
employee shall not be entitled to reim- 
bursement for any expenses incurred in 
respect to the distance between the 
employee's residence and headquarters 
and the return distance from headquarters 
to residence. 

(c) Where an employee in the course of a 
journey travels through two or more 
separate areas, reimbursement shall be 
made at the appropriate rate applicable to 
each of the areas traversed as set out in 
subclause (8). 

(4) Allowance for Towing Employer's Caravan 
or Trailer: In cases where employees are required to 
tow employer's caravans on official business, the 
additional rate shall be three cents per kilometre. 
When an employer's trailer is towed on official 
business the additional rate shall be two cents per 
kilometre. 



1782 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

(5) Commuted Allowance: The employer may 
authorise a commuted amount for reimbursement 
of costs for motor vehicles or any other conveyance 
belonging to an employee. 

(6) Increase of Inadequate Rates: The employer 
may increase the rates prescribed by this clause in 
any case in which it is satisfied that they are 
inadequate. 

(7) Requirement to Supply and Maintain a Motor 
Car: 

Engine Displacement 
Area and Details (in cubic centimetres) 

Over Over 1600cc 
Rate per kilometre 2600cc 1600cc- and 

2600cc Under 
Metropolitan Area: 
First 4000 kilometres 71.0 60.6 54.0 
Over 4000-8000 kilometres 31.2 26.9 24.2 
Over 8000-16000 kilometres 18.0 15.6 14.3 
Over 16000 kilometres 25.9 21.9 19.5 
South West Land Division: 
First 4000 kilometres 72.5 62.0 55.3 
Over 4000-8000 kilometres 32.1 27.7 25.0 
Over 8000-16000 kilometres 18.6 16.3 14.8 
Over 16000 kilometres 26.5 22.4 19.9 
North of 23.5 degrees 
South Latitude: 
First 4000 kilometres 81.5 69.9 62.6 
Over 4000-8000 kilometres 35.3 30.5 27.6 
Over 8000-16000 kilometres 20.0 17.4 15.9 
Over 16000 kilometres 23.0 19.8 17.1 
Rest of State: 
First 4000 kilometres 75.6 64.6 57.5 
Over 4000-8000 kilometres 33.4 28.8 25.9 
Over 8000-16000 kilometres 19.3 16.8 15.4 
Over 16000 kilometres 24.3 21.0 19.0 

(8) Voluntary Use of a Motor Car: 
Engine Displacement 

Area and Details (in cubic centimetres) 
Over Over 1600ec 

Rate per kilometre 2600cc 1600cc- and 
2600cc Under 

Metropolitan Area 34.5 29.7 26.7 
South West Land Division 35.5 30.6 27.5 
North of 23.5 degrees 
South Latitude 39.2 33.8 30.5 
Rest of the State 36.9 31.7 28.5 

(9) Voluntary Use of a Motor Cycle: 
Distance Travelled During 
a Year on Official Business Rate 

Cents per kilometre 
Rate per kilometre 12.1 

(10) In this Award the following expressions shall 
have the following meaning: 

"A year" means 12 months commencing on the 
1st day of July and ending on the 30th day of June 
next following. 

"South West Land Division" means the South 
West Land Division as defined by section 28 of the 
Land Act 1933-1971 excluding the area contained 
within the Metropolitan Area. 

"Rest of the State" means that area south of 23.5 
degrees south latitude, excluding the Metropolitan 
Area and the South West Land Division. 

"Term of Employment" — means a requirement 
made known to the employee at the time of applying 
for the position by way of publication in the 
advertisement for the position, written advice to the 
employee contained in the offer for the position or 
oral communication at interview by an interviewing 
employee and such requirement is accepted by the 
employee either in writing or orally. 

(11) The allowances in this clause shall be varied 
in accordance with any movement in the allowances 
in the Public Service Motor Vehicle Allowances 
Consolidation Award 1986, No. 13 of 1976. 

HOSPITAL SALARIED OFFICERS AWARD 
No. 39 of 1968. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — variation of Award. 

Hospital Salaried Officers Association of Western 
Australia (Union of Workers) 

and 
Royal Perth Hospital and Others. 

No. PSA 2273 of 1987. 

HOSPITAL SALARIED OFFICERS AWARD 1968. 
Salaried Officers Health and 

Welfare Services 

COMMISSIONER G.L. FIELDING. 
18th day of September 1987. 

Order. 
HAVING heard Mr D.P. Hill on behalf of the Applicant 
and Mr J.F. Flood on behalf of the Respondents, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Hospital Salaried Officers Award 1968 
as amended and consolidated be further amended in 
accordance with the following Schedule with effect 
on and from the 1st day of July 1987. 

(Sgd.) G.L. FIELDING, 
[L. S. ] Public Service Arbitrator. 

Schedule. 
Clause 20.—Motor Vehicle Allowances: Delete 

subclauses (7), (8) and (9) of this clause and insert in lieu 
thereof:— 

Engine Displacement 
Area and Details (in cubic centimetres) 

Over Over 1600cc 
Rate per kilometre 2600cc 1600cc- and 

2600cc Under 
Metropolitan Area: 
First 4000 kilometres 71.0 60.6 54.0 
Over 4000-8000 kilometres 31.2 26.9 24.2 
Over 8000-16000 kilometres 18.0 15.6 14.3 
Over 16000 kilometres 25.9 21.9 19.5 
South West Land Division: 
First 4000 kilometres 72.5 62.0 55.3 
Over 4000-8000 kilometres 32.1 27.7 25.0 
Over 8000-16000 kilometres 18.6 16.3 14.8 
Over 16000 kilometres 26.5 22.4 19.9 
North of 23.5 degrees 
South Latitude: 
First 4000 kilometres 81.5 69.9 62.6 
Over 4000-8000 kilometres 35.3 30.5 27.6 
Over 8000-16000 kilometres 20.0 17.4 15.9 
Over 16000 kilometres 23.0 19.8 17.1 
Rest of State: 
First 4000 kilometres 75.6 64.6 57.5 
Over 4000-8000 kilometres 33.4 28.8 25.9 
Over 8000-16000 kilometres 19.3 16.8 15.4 
Over 16000 kilometres 24.3 21.0 19.0 
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(8) Voluntary Use of a Motor Car: 
Engine Displacement 

Area and Details (in cubic centimetres) 
Over Over 1600cc 

Rate per kilometre 2600cc 1600cc- and 
2600cc Under 

Metropolitan Area 34.5 29.7 26.7 
South West Land Division 35.5 30.6 27.5 
North of 23.5 degrees 
South Latitude 39.2 33.8 30.5 
Rest of the State 36.9 31.7 28.5 

(9) Voluntary Use of a Motor Cycle: 
Distance Travelled During 
a Year on Official Business Rate 

Cents per kilometre 
Rate per kilometre 12.1 

LICENSED ESTABLISHMENTS 
(RETAIL AND WHOLESALE) AWARD 

No. 23 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

The Shop, Distributive and Allied Employees 
Association of Western Australia 

and 
Burns Philp & Co Ltd and Others. 

No. 310 of 1987. 

LICENSED ESTABLISHMENTS 
(RETAIL AND WHOLESALE) AWARD 

No. 23 of 1977. 
Various Wholesale and 

Retail 

COMMISSIONER O.K. SALMON. 
16th day of September 1987. 

Order. 
HAVING heard Mr T.M. Bishop on behalf of the appli- 
cant and Mr D.M. Jones on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Licensed Establishments (Retail and 
Wholesale) Award No. 23 of 1977 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
16th day of September 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 

number and title 37.—Junior Employees — Special 
Orders, insert new numbers and titles:— 

38. Union Notice Board 
39. Introduction of Change 

2. Clause 6.—Definitions: Delete subclause (1) and 
insert in lieu:— 

(1) "Shop Assistant" shall mean a worker per- 
forming one or more of the following functions in a 
retail wine, spirit or liquor shop. 

(a) the receipt into and preparation for sale 
and or display of goods in or about any 
shop, 

(b) the prepacking or packing, weighing, 
assembling, pricing or preparing of goods 
or provisions or produce for sale, 

(c) the display, shelf filling, replenishing or 
any other method of exposure of presenta- 
tion for sale of goods, 

(d) the sale of goods by any means, 
(e) the receiving, arranging or making 

payment by any means, 
(f) the recording by any means of a sale or 

sales, 
(g) the wrapping or packing of goods for 

despatch. 

3. Clause 6.—Definitions: Delete subclause (2) and 
insert in lieu:— 

(2) (a) "Storeman" shall mean a worker 
performing one of more of the following duties: 
receiving, handling, storing, assembling, recording, 
preparing, packing, weighing and/or wrapping, 
branding, sorting, stacking or unpacking, checking, 
distributing or despatching or distributing goods in 
a shop, store or warehouse or delivering goods from 
a shop, store or warehouse for transit. Such duties 
shall include the use of computerised equipment 
where necessary. 

(b) "Storeman Operator Grade I" means a 
worker employed as such carrying out the duties of a 
storeman who is substantially required to operate 
the following mechanical equipment in the per- 
formance of his duties: 

(i) Ride-on power operated tow motor 
(ii) Ride-on power operated pallet truck 
(iii) Walk beside power operated high lift 

stacker 

(c) "Storeman Operator Grade 11" means a 
worker employed as such carrying out the duties of a 
storeman who is substantially required to operate 
the following mechanical equipment in the per- 
formance of his duties: 

(i) Ride-on power operated forklift 
(ii) High Lift Stacker 
(iii) High lift stock picker 
(iv) Power operated overhead traversing hoist 

4. Clause 10.—Meal Times and Meal Allowance: Part 
I — Retail Establishments: Delete the figure $4.10 in 
subclause (2) of this part and insert in lieu $5.10. 

5. Clause 10.—Meal Times and Meal Allowance: Part 
II — Wholesale Establishments: Delete the figure $4.10 
in subclause (3) of this part and insert in lieu $5.10. 

6. Clause 20.—Uniforms and Protective Clothing: 
Delete this clause and insert in lieu:— 

(1) Any employer who requires an employee to 
wear a uniform for the purpose of his or her employ- 
ment shall supply such uniforms free of charge or 
pay for its purchase and such uniform shall remain 
the property of the employer. 

For the purpose of this clause a "uniform" shall 
mean any outer wearing apparel or part thereof 
including jumpers which is distinctive to the 
employer's business either by bearing an 
embroidered or other permanent form of logo or 
business name or being outer wearing apparel of 
identical style, cut or design, and colour for all of 
the employees required to wear such a uniform. 

(2) Should any dispute arise between the parties 
as to the wearing of uniforms and overalls, if such 
are required to be worn, the dispute however 
originating and any matter arising therefrom 
including the matter of the laundering of uniforms 
and overalls, shall be determined by the Board of 
Reference. 
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7. Clause 21.—Time and Wages Record: Delete 
subclause (3) (b) and insert in lieu the following:— 

(3) (b) The record shall be kept in date order so 
that the inspections referred to in subclauses (2) and 
(4) of this clause may be made with respect to any 
period in the six years from 1 March 1984. 

8. Clause 22.—Wages: Part I — Retail Establish- 
ments: Immediately following subclause (d) (iii), insert 
new subclauses (e), (f), (g) and (h):— 

(e) Storeman Operator Grade I  $294.80 
(f) Storeman Operator Grade I who is 

required by the employer to be in 
charge of a shop store or warehouse 
or other employees: 

(i) if placed in charge of a shop 
store or warehouse with no 
other employees or if placed 
in charge of less than three 
other employees $304.60 

(ii) if placed in charge of three or 
more other employees but 
less than 10 other employees. $312.90 

(iii) if placed in charge of 10 or 
more other employees $329.50 

(g) Storeman Operator Grade II  $299.40 
(h) Storeman Operator Grade II who is 

required by the employer to be in 
charge of a shop store or warehouse 
or other employees: 

(i) if placed in charge of a shop 
store or warehouse with no 
other employees or if placed 
in charge of less than three 
other employees  $309.20 

(ii) if placed in charge of three or 
more other employees but 
less than 10 other employees . $317.50 

(iii) if placed in charge of 10 or 
more other employees $334.10 

9. Clause 44.—Wages: Part II — Wholesale and Other 
Establishments: Immediately following subclause (d) 
insert new subclauses (e), (f), (g) and (h). 

(e) Storeman Operator Grade I $294.80 
(f) Storeman Operator Grade I who is 

required by the employer to be in 
charge of a shop store or warehouse 
or other employees: 

(i) if placed in charge of a shop 
store or warehouse with no 
other employees or if placed 
in charge of less than three 
other employees $304.60 

(ii) if placed in charge of three or 
more other employees but 
less than 10 other employees. $312.90 

(iii) if placed in charge of 10 or 
more other employees  $329.50 

(g) Storeman Operator Grade II $299.40 
(h) Storeman Operator Grade II who is 

required by the employer to be in 
charge of a shop store or warehouse 
or other employees: 

(i) if placed in charge of a shop 
store or warehouse with no 
other employees or if placed 
in charge of less than three 
other employees $309.20 

(ii) if placed in charge of three or 
more other employees but 
less than 10 other employees . $317.50 

(iii) if placed in charge of 10 or 
more other employees  $334.10 

10. Clause 44.—Wages: Part IV — Additional 
Payments: Delete subclauses (2) and (3) from this part 
and insert in lieu thereof the following:— 

In addition to the rates prescribed elsewhere in 
this clause the following allowances and rates shall 
be paid to a worker where applicable. 

(2) (a) A worker required to operate a ride-on 
power operated tow motor, a ride-on power 
operated pallet truck or a walk beside power 
operated high lift stacker in the performance of his 
duties shall be paid an additional 28 cents per hour 
whilst so engaged. 

(b) A worker required to operate a ride-on 
operated fork lift, high lift stacker or high lift stock 
picker or a power operated overhead traversing 
hoist in the performance of his duties shall be paid 
an additional 40 cents per hour whilst so engaged. 

(c) The allowances prescribed by this subclause 
shall not be payable to an employee engaged, and 
paid, as a "Storeman Operator Grade I" or a 
"Storeman Operator Grade II". 

(3) (a) A worker shall receive an additional 
payment for every hour of which he spends 20 
minutes or more in a cold chamber in accordance 
with the following: 
In a cold chamber in which the temperature is: 

(i) Below zero degrees Celsius to - 20 degrees 
Celius 43 cents per hour. 

(ii) Below - 20 degrees Celius to - 25 degrees 
Celius 48 cents per hour. 

(iii) Below -25 degrees Celsius, 55 cents per 
hour. 

(b) Employees required to work in temperatures 
less than -18.9 degrees Celsius shall be medically 
examined at the employer's expense. 

11. Clause 25.—Other Provisions: Delete this clause 
and insert in lieu:— 

(1) No female shall be called upon to carry or lift 
more than 16 kilograms at any one time. 

(2) (a) It shall be part of employees' duties to 
perform cleaning functions incidental to their work. 
Without limiting the generality of the foregoing, the 
dusting of shelves and of stock, the sweeping up of 
string and wrapping around counters, the cleaning 
of implements and fixtures used in the work, the 
cleaning (including vacuum cleaning) of the 
immediate work area and the cleaning of spillages 
and breakages, shall be so included. 

(b) An employee shall not be required to wet wash 
floors, clean lavatories, sweep pavements or clean 
the exteriors of windows other than for the removal 
of occasional defacements. 

(c) An employee shall not be required to carry out 
systematic cleaning duties which go beyond the 
incidental functions as outlined in paragraph (a) of 
subclause (2) of this clause. 

12. Clause 35.—Shift Work: Immediately following 
subclause (9) add a new subclause (10) as follows:— 

(10) The loading on the ordinary rates of pay for 
employees required to work permanent night shifts 
shall be 25 per cent of one fifth of the ordinary rate 
of pay prescribed by this award. 

13. Clause 37.—Junior Employees — Special Orders: 
Immediately following this clause, add the following new 
clauses:— 

Clause 38.—Union Notice Board. 
An employer bound by this award shall permit a 

shop steward or an official from the Shop, 
Distributive and Allied Employees' Association of 
Western Australia, as the case may be to post formal 
Union notices, authorised by the General Secretary 
of the Union or his nominee upon an appropriate 
notice board. 
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Any notice posted on a notice board not so signed 
by the General Secretary of the Union or his 
nominee may be removed by the employer. 

Clause 39.—Introduction of Change. 
Employer's Duty to Notify 
(1) (a) Where an employee has made a definite 
decision to introduce major changes in production, 
program, organisation, structure or technology that 
are likely to have significant effects on employees, 
the employer shall notify the employees who may be 
affected by the proposed changes and the union. 

(b) "Significant effects" include termination of 
employment, major changes in the composition, 
operation or size of the employer's workforce or in 
the skills required; the elimination or diminution of 
job opportunities, promotion opportunities or job 
tenure; the alteration of hours of work; the need for 
retraining or transfer of employees to other work or 
locations and restructuring of jobs. Provided that 
where the award makes provision for alteration of 
any of the matters referred to herein an alteration 
shall be deemed not to have significant effect. 
Employer's Duty to Discuss Change 

(2) (a) The employer shall discuss with the 
employees affected and the union inter alia, the 
introduction of the changes referred to in subclause 
(1) hereof, the effects the changes are likely to have 
on employees, measures to avert or mitigate the 
adverse effects of such changes on employees and 
shall give prompt consideration to matters raised by 
the employees and/or their union in relation to the 
changes. 

(b) The discussion shall commence as early as 
practicable after a definite decision has been made 
by the employer to make the changes referred to in 
subclause (1) (a) hereof. 

(c) For the purpose of such discussion, the 
employer shall provide to the employees concerned 
and their union, all relevant information about the 
changes including the nature of the changes 
proposed; the expected effects of the changes on 
employees and any other matters likely to affect 
employees provided that any employer shall not be 
required to disclose confidential information the 
disclosure of which would be inimical to the 
employer's interests. 

MARINE STORES AWARD 
No. 13 of 1958. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Stanlee (Perth). 
No. 653 of 1984. 

MARINE STORES AWARD 
No. 13 of 1958. 

Storeperson's Maritime 

COMMISSIONER J.A. NEGUS. 
14th day of September 1987. 

Order. 
HAVING heard Mr T. Beech on behalf of the applicant 
and Mr J. Uphill on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Marine Stores Award No. 13 of 1958 as 
varied be further varied in accordance with the 
following schedule and that such variation shall 
have effect from the date herein. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Renumber the existing 

number and title 29.—Junior Employees — Special 
Orders to 30.—Junior Employees — Special Orders. 

Immediately after the number and title 28. —Maternity 
Leave add the number and title 29.—Payment of Wages 
— 38 Hour Week. 

2. Clause 5.—Hours of Labour: Delete this clause and 
insert the following in lieu: 

5.—Hours of Labour. 
Section A — Hours: 

(1) (a) The provisions of this clause apply to all 
employees to whom this award applies. 

(b) Subject to the provisions of this clause the 
ordinary hours of work shall be an average of 38 per 
week to be worked on one of the following bases: 

(i) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 
14 consecutive days; or 

(iii) 114 hours within a work cycle not exceed- 
ing 21 consecutive days; or 

(iv) 152 hours within a work cycle not exceed- 
ing 28 consecutive days. 

(c) The ordinary hours of work may be worked on 
any or all days of the week, Monday to Friday 
inclusive, and shall be worked between the hours of 
7.00 a.m. and 5.30 p.m. 

(d) The ordinary hours of work shall not exceed 
10 hours on any day. 

Provided that in any arrangement of ordinary 
working hours, where such ordinary hours are to 
exceed eight hours on any day, the arrangement of 
hours shall be subject to the agreement between the 
employer and the majority of employees in the plant 
or section or sections concerned. 

(e) The ordinary hours of work shall be 
consecutive except for the meal interval as 
prescribed in Clause 10 of this award. 
Section B — Implementation of 38-Hour Week: 

(1) Except as provided in subclause (4) hereof, the 
method of implementation of the 38-hour week may 
be any one of the following: 

(a) By employees working less than eight 
ordinary hours on one or more days each 
week or fortnight; or 

(b) By fixing one day of ordinary working 
hours on which all employees will be off 
duty during a particular work cycle; or 

(c) By rostering employees off duty on various 
days of the week during a particular work 
cycle so that each employee has one day of 
ordinary hours off duty during that cycle. 

(d) Any day off duty shall be arranged so that 
it does not coincide with a holiday pre- 
scribed in subclause (1) of Clause 15.— 
Holidays of this award. 

(2) In each plant, an assessment should be made 
as to which method of implementation best suits the 
business and the proposal shall be discussed with the 
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employees concerned, the objective being to reach 
agreement on the method of implementation prior 
to 1 October 1987. 

(3) In the absence of an agreement at plant level, 
the procedure for resolving special, anomalous or 
extraordinary problems shall be as follows: 

(a) Consultation shall take place within the 
particular establishment concerned. 

(b) If it is unable to be resolved at establish- 
ment level, the matter shall be referred to 
the Secretary of the Union or his/her 
deputy, at which level a conference of the 
parties shall be convened without delay. 

(c) In the absence of agreement either party 
may refer the matter to the Western 
Australian Industrial Relations 
Commission. 

(4) Different methods of implementation of a 
38-hour week may apply to various groups or 
sections of employees in the plant or establishment 
concerned. 

(5) Notice of Days Off Duty: Except as provided 
in subclause (6) hereof, in cases where, by virtue of 
the arrangement of his/her ordinary working hours, 
an employee, in accordance with paragraphs (b) and 
(c) of subclause (1) hereof, is entitled to a day off 
duty during his/her work cycle, such employee shall 
be advised by the employer at least four weeks in 
advance of the day he/she is to take off duty. 

(6) (a) An employer, with the agreement of the 
majority of employees concerned, may substitute 
the day an employee is to take off in accordance 
with paragraphs (b) and (c) of subclause (1) hereof, 
for another day in the case of a breakdown in 
machinery or a failure or shortage of electric power 
or to meet the requirements of the business in the 
event of rush orders or some other emergency 
situation. 

(b) An employer and employee may by agreement 
substitute the day the employee is to take off for 
another day. 
Section C — Procedures for In Plant Discussions: 

(1) Procedures shall be established for in plant 
discussions, the objective being to agree on the 
method of implementing a 38-hour week in 
accordance with Section A — Hours and Section B 
— Implementation of 38-Hour Week of this clause 
and shall entail an objective review of current 
practices to establish where improvements can be 
made and implemented. 

(2) The procedure should allow for in plant 
discussions to continue even though all matters may 
not be resolved by 1 October 1987. 

(3) The procedures should make suggestions as to 
the recording of understandings reached and 
methods of communicating agreements and 
understandings to all employees, including the 
overcoming of language difficulties. 

(4) The procedures should allow for the 
monitoring of agreements and understandings 
reached in plant. 

(5) In cases where agreement cannot be reached in 
plant in the first instance or where problems arise 
after initial agreements or understandings have been 
achieved in plant, a formal monitoring procedure 
shall apply. The basic steps in this procedure shall be 
as applies with respect to special, anomalous or 
extraordinary problems as prescribed in subclause 
(3) of Section B of this clause. 

3. Clause 9.—Overtime: Delete this clause and insert 
the following in lieu: 

9.—Overtime. 
(1) The provisions of this clause apply to all 

employees. 

(2) An employer may require any employee to 
work reasonable overtime at overtime rates and such 
employee shall work overtime in accordance with 
such requirements. 

(b) No organisation party to this award, or 
employee or employees covered by this award, shall 
in any way, whether directly or indirectly, be a party 
to or concerned in any ban, limitation, or restriction 
upon the working of overtime in accordance with 
the requirements of this subclause. 

(c) An employee who is recalled to work after 
his/her normal shift has been completed shall be 
paid for a minimum of three hours at overtime rates. 

(3) (a) Subject to the provisions of this subclause, 
all work done beyond the ordinary working hours 
on any day, Monday to Friday, inclusive, or before 
the fixed starting time or after the fixed ceasing time 
shall be paid for at the rate of time and one half for 
the first two hours and double time thereafter. 

For the purposes of this subclause, ordinary 
hours shall mean the hours of work fixed in an 
establishment in accordance with sections A — 
Hours, B — Implementation of 38-Hour Week and 
C — Procedures for In Plant Discussions of Clause 
5.— Hours of Labour. 

(b) (i) Work done on Saturdays after 12 noon or 
on Sundays shall be paid for at the rate of 
double time. 

(ii) Work done on any day prescribed as a 
holiday under this award shall be paid for 
at the rate of double time and one half. 

(c) Work done on Saturdays prior to 12 noon 
shall be paid for at the rate of time and one half for 
the first two hours and double time thereafter. 

(d) In computing overtime each day shall stand 
alone. 

4. Clause 12.—Annual Leave: Delete subclause (5) of 
this clause and insert the following in lieu: 

(5) If, after one month's continuous service in 
any qualifying 12 monthly period, an employee 
lawfully leaves his/her employment or his/her 
employment is terminated by the employer through 
no fault of the employee, the employee shall: 

(a) If such termination occurs before 1 
October 1987 be paid 3.08 hours' pay at 
the rate of wage prescribed by subclause 
(1) of this clause, divided by 40, in respect 
of each completed week of continuous 
service; or 

(b) If termination occurs on or after 1 October 
1987 be paid 2.923 hours' pay at the rate of 
wage prescribed by subclause (1) of this 
clause, divided by 38, in respect of each 
completed week of continuous service. 

5. Clause 13.—Sick Leave: Delete this clause and 
insert the following in lieu: 

13.—Sick Leave. 
(1) (a) An employee who is unable to attend or 

remain at his/her place of employment during the 
ordinary hours of work by reason of personal ill 
health or injury shall be entitled to payment during 
such absence in accordance with the provisions of 
this clause. 

(i) Employee who actually works 38 ordinary 
hours each week: An employee whose 
ordinary hours of work are arranged in 
accordance with paragraph (a) of sub- 
clause (1) of section B — Implementation 
of 38-Hour Week of Clause 5.—Hours of 
Labour so that he/she actually works 38 
ordinary hours each week shall be entitled 
to payment during such absence for the 
actual ordinary hours absent. 
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(ii) Employee who works an average of 38 
ordinary hours each week: An employee 
whose ordinary hours of work are 
arranged in accordance with paragraph (b) 
or (c) of subclause (1) of Section B — 
Implementation of 38-Hour Week of 
Clause 5.—Hours of Labour so that 
he/she works an average of 38 ordinary 
hours each week during a particular work 
cycle shall be entitled to pay during such 
absence calculated as follows: 

duration of absence x appropriate weekly rate 
ordinary hours normally 5 

worked that day 
An employee shall not be entitled to claim 
payment for personal ill health or injury 
nor will his/her sick leave entitlement be 
reduced if such ill health or injury occurs 
on the week day he/she is to take off duty 
in accordance with paragraph (b) or (c) of 
subclause (1) of Section B — Implementa- 
tion of 38-Hour Week of Clause 5.— 
Hours of Labour. 

(b) Notwithstanding the provisions of paragraph 
(a) of this subclause an employee may adopt an 
alternative method of payment of sick leave entitle- 
ments where the employer and the majority of 
his/her employees so agree. 

(c) Entitlement to payment shall accrue at the rate 
of one sixth of a week for each completed month of 
service with the employer. 

(d) If in the first or successive years of service with 
the employer an employee is absent on the ground of 
personal ill health or injury for a period longer than 
his/her entitlement to paid sick leave, payment may 
be adjusted at the end of that year of service, or at 
the time the employee's services terminate, if before 
the end of that year of service, to the extent that the 
employee has become entitled to further paid sick 
leave during that year of service. 

(2) The unused portions of the entitlement to paid 
sick leave in any one year shall accumulate from 
year to year and subject to this clause may be 
claimed by the employee if the absence by reason of 
personal ill health or injury exceeds the period for 
which entitlement has accrued during the year at the 
time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period 
exceeding 10 weeks in any one year of service. 

(3) To be entitled to payment in accordance with 
this clause the employee shall as soon as reasonably 
practicable advise the employer of his/her inability 
to attend for work, the nature of his/her illness or 
injury and the estimated duration of the absence. 
Provided that such advice, other than in 
extraordinary circumstances, shall be given to the 
employer within 24 hours of the commencement of 
the absence. 

(4) The provisions of this clause do not apply to 
an employee who fails to produce a certificate from 
a medical practitioner dated at the time of the 
absence or who fails to supply such other proof of 
the illness or injury as the employer may reasonably 
require provided that the employee shall not be 
required to produce a certificate from a medical 
practitioner with respect to absences of two days or 
less unless after two such absences in any year of 
service the employer requests in writing that the next 
and subsequent absences in that year, if any, shall be 
accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, 
the provisions of this clause apply to an employee 
who suffers personal ill health or injury during the 
time when he/she is absent on annual leave and the 
employee may apply for and the employer shall 
grant paid sick leave in place of paid annual leave. 

56821—3 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if 
the employee was confined to his/her place of 
residence or a hospital as a result of his/her personal 
ill health or injury for a period of seven consecutive 
days or more and he/she produces a certificate from 
a registered medical practitioner that he/she was so 
confined. Provided that the provisions of this para- 
graph do not relieve the employee of the obligation 
to advise the employer in accordance with subclause 
(3) of this clause if he/she is unable to attend for 
work on the working day next following his/her 
annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he/she 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and 
(c) of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced 
by the paid sick leave and the replaced annual leave 
may be taken at another time mutually agreed to by 
the employer and the employee or, failing 
agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs 
before then, be paid for in accordance with the pro- 
visions of Clause 12.—Annual Leave. 

(e) Payment for replaced annual leave shall be at 
the rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 12.—Annual Leave 
shall be deemed to have been paid with respect to the 
replaced annual leave. 

(6) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1 to 4, the 
paid sick leave standing to the credit of the employee 
at the date of transmission from service with the 
transmitter shall stand to the credit of the employee 
at the commencement of service with the transmittee 
and may be claimed in accordance with the 
provisions of this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to employees who are entitled 
to payment under the Workers' Compensation Act 
nor to employees whose injury or illness is the result 
of the employee's own misconduct. 

(8) The provisions of this clause do not apply to 
casual employees. 

6. Renumber existing Clause 29.—Junior Employees 
— Special Orders to 30.—Junior Employees — Special 
Orders. 

7. Clause 29.—Payment of Wages — 38-Hour Week: 
Immediately after Clause 28.—Maternity Leave of this 
award add the following new clause: 

29.—Payment of Wages — 38-Hour Week. 
(1) Each employee shall be paid the appropriate 

rate shown in Clause 6.—Rates of Pay of this 
award. Subject to subclause (2) of this clause 
payment shall be pro rata where less than the full 
week is worked. 

(2) From the date that a 38-hour week system is 
implemented by an employee, wages shall be paid as 
follows: 

(a) Actual 38 Ordinary Hours: In the case of 
an employee whose ordinary hours of 
work are arranged in accordance with 
paragraph (a) of subclause (1) of section B 
— Implementation of 38-Hour Week of 
Clause 5.—Hours of Labour so that 
he/she works 38 ordinary hours each 
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week, wages shall be paid weekly or 
fortnightly according to the actual 
ordinary hours worked each week or 
fortnight. 

(b) Average of 38 Ordinary Hours: Subject to 
subclauses (3) and (4) hereof, in the case of 
an employee whose ordinary hours of 
work are arranged in accordance with 
paragraphs (b) or (c) of subclause (1) of 
section B — Implementation of 38-Hour 
Week of Clause 5.—Hours of Labour so 
that he/she works an average of 38 
ordinary hours each week during a 
particular work cycle, wages shall be paid 
weekly or fortnightly according to a 
weekly average of ordinary hours worked 
even though more or less than 38 ordinary 
hours may be worked in any particular 
week of the work cycle. 

Special Note — Explanation of Averaging System. 
As provided in paragraph (b) of this subclause a 

worker whose ordinary hours may be more or less 
than 38 in any particular week of a work cycle, is to 
be paid his wages on the basis of an average of 38 
ordinary hours so as to avoid fluctuating wage 
payments each week. An explanation of the 
averaging system of paying wages is set out below: 

(i) Section B — Implementation of 38-Hour 
Week in Clause 5.—Hours of Labour in 
subclause (1), paragraphs (c) and (d) 
provides that in implementing a 38-hour 
week the ordinary hours of a worker may 
be arranged so that he is entitled to a day 
off, on a fixed day or rostered day basis, 
during each work cycle. It is in these 
circumstances that the averaging system 
would apply. 

(ii) If the 38-hour week is to be implemented 
so as to give a worker a day off in each 
work cycle this would be achieved if, 
during a work cycle of 28 consecutive days 
(that is, over four consecutive weeks) the 
workers' ordinary hours were arranged on 
the basis that for three of the four weeks he 
worked 40 ordinary hours each week and 
in the fourth week he worked 32 ordinary 
hours. That is, he would work for eight 
ordinary hours each day, Monday to 
Friday inclusive for three weeks and eight 
ordinary hours on four days only in the 
fourth week — a total of 19 days during 
the work cycle. 

(iii) In such case the averaging system applies 
and the weekly wage rates for ordinary 
hours of work applicable to the employee 
shall be the average weekly wage rates set 
out for the employee's classification in 
Clause 11.—Wages of this award and shall 
be paid each week even though more or 
less than 38 ordinary hours are worked 
that week. 
In effect, under the averaging system, the 
employee accrues a "credit" each day he 
works actual ordinary hours in excess of 
the daily average which would otherwise 
be seven hours 36 minutes. This "credit" 
is carried forward so that in the week of 
the cycle that he works on only four days, 
his actual pay would be for an average of 
38 ordinary hours even though, that week, 
he works a total of 32 ordinary hours. 
Consequently, for each day an employee 
works eight ordinary hours he accrues a 
"credit" of 24 minutes (0.4 hours). 

The maximum "credit" the employee may 
accrue under this system is 0.4 hours on 19 
days; that is, a total of seven hours and 36 
minutes. 

(iv) As provided in subclause (3) of this clause, 
an employee will not accrue a "credit" for 
each day he is absent from duty other than 
on annual leave, long service leave, 
holidays prescribed under this award, paid 
sick leave, workers' compensation or 
bereavement leave. 

(3) Absences from Duty 
(a) An employee whose ordinary hours are 

arranged in accordance with paragraph (c) 
or (d) of Section B — Implementation of 
38-Hour Week of Clause 5.—Hours of 
Labour and who is paid wages in 
accordance with paragraph (a) of 
subclause (2) hereof and is absent from 
duty (other than on annual leave, long 
service leave, holidays prescribed under 
this award, paid sick leave, workers' 
compensation or bereavement leave) shall, 
for each day he is so absent, lose average 
pay for that day calculated by dividing his 
average weekly wage rate by five. 

An employee who is so absent from duty 
for part of a day shall lose average pay for 
each hour he is absent by dividing his 
average daily pay rate by eight. 

(b) Provided when such an employee is absent 
from duty for a whole day he will not accrue a 
"credit" because he would not have worked 
ordinary hours that day in excess of seven hours 
36 minutes for which he would otherwise have 
been paid. Consequently, during the week of 
the work cycle he is to work less than 38 
ordinary hours he will not be entitled to average 
pay for that week. In that week, the average 
pay will be reduced by the amount of the 
' 'credit'' he does not accrue for each whole day 
during the work cycle he is absent. 
The amount by which an employee's average 
weekly pay will be reduced when he is absent 
from duty (other than on annual leave, long 
service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation 
or bereavement leave) is to be calculated as 
follows: 

Total of "credits" not 
accrued during cycle x average weekly pay 

38 

Examples: (An employee's ordinary hours are 
arranged so that he works eight ordinary hours on five 
days of each week for three weeks and eight ordinary 
hours on four days of the fourth week.) 

1. Employee takes one day off without authorisation 
in first week of cycle. 

Week of Cycle Payment 
1st Week = average weekly pay 

less one day's pay 
(i.e. one-fifth) 

2nd and 3rd Weeks = average weekly pay 
each week 

4th Week = average pay 
less credit not accrued 
on day of absence 

= average pay 
less 0.4 hours 
x average weekly pay 

38 
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2. Employee takes each of the four days off without 
authorisation in the fourth week. 

Week of Cycle Payment 
1st, 2nd and 
3rd Weeks = average pay each week 
4th Week = average pay 

less four-fifths of 
average pay for the four 
days absent 
less total of credits not 
accrued that week 

= one-fifth average pay 
less four x 0.4 hours 
x average weekly pay 

38 
= one-fifth average pay 

less 1.6 hours 
x average weekly pay 

38 
(4) Alternative Method of Payment: An alterna- 

tive method of paying wages to that prescribed by 
subclauses (2) and (3) of this clause may be agreed 
between the employer and the majority of the 
employees concerned. 

(5) Day Off Coinciding with Pay Day: In the 
event that an employee, by virtue of the arrange- 
ment of his/her ordinary working hours, is to take a 
day off duty on a day which coincides with pay day, 
such employee shall be paid no later than the 
working day immediately following pay day. 
Provided that, where the employer is able to make 
suitable arrangements, wages may be paid on the 
working day preceding pay day. 

(6) Termination of Employment: An employee 
who lawfully leaves his/her employment or is 
dismissed for reasons other than misconduct shall be 
paid all moneys due to him/her at the termination of 
his/her service with the employer. 

Provided that in the case of an employee whose 
ordinary hours are arranged in accordance with 
paragraph (c) or (d) of subclause (1) of Section B — 
Implementation of 38-Hour Week and who is paid 
average pay and who has not taken the day off due 
to him/her during the work cycle in which his/her 
employment is terminated, the wages due to that 
employee shall include a total of credits accrued 
during the work cycle as detailed in the Special Note 
following paragraph (b) of subclause (2) of this 
clause. 

Provided further, where the employee has taken a 
day off during the work cycle in which his/her 
employment is terminated, the wages due to that 
employee shall be reduced by the total of credits 
which have not accrued during the work cycle. 

(7) Details of Payments to be Given: Where an 
employee requests his/her employer to state in 
writing with respect to each week's wages the 
amount of wages to which he/she is entitled, the 
amount of deductions made therefrom, the net 
amount being paid to him/her, and the number of 
hours worked, the employer shall do so not less than 
two hours before the employee is paid. 

(8) Calculation of Hourly Rate: Except as pro- 
vided in subclause (3) of this clause the ordinary rate 
per hour shall be calculated by dividing the 
appropriate weekly rate by 38. 

MINERAL EARTHS EMPLOYEES' AWARD 
No. 9 of 1975. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Universal Milling Co Pty Ltd and 
Mineral By-Products Pty Ltd. 

No. 471 of 1982. 

MINERAL EARTH EMPLOYEES' AWARD 
No. 9 of 1975. 

Miners Mining 

COMMISSIONER J.A. NEGUS. 
14th day of September 1987. 

Order. 
HAVING heard Mr T. Beech on behalf of the applicant 
and Mr J. Uphill on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Mineral Earths Employees' Award No. 9 
of 1975 as varied be further varied in accordance 
with the following Schedule and that such variation 
shall have effect from the date herein. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and 

title 17.—Payment for Sickness and insert the number 
and title 17.—Absence Through Sickness. 

The existing number and title 27.—Junior Employees 
— Special Orders to be renumbered 28.—Junior 
Employees — Special Orders. 

Immediately after the number and title 26.—Payment 
of Wages add the number and title 27.—Payment of 
Wages — 38-Hour Week. 

2. Clause 6.—Hours: Delete this clause and insert the 
following in lieu: 

6.—Hours. 
Section A — Hours: 

(1) (a) The provisions of this clause apply to all 
employees to whom this award applies. 

(b) Subject to the provisions of this clause the 
ordinary hours of work shall be an average of 38 per 
week to be worked on one of the following bases: 

(i) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 
14 consecutive days; or 

(iii) 114 hours within a work cycle not exceed- 
ing 21 consecutive days; or 

(iv) 152 hours within a work cycle not exceed- 
ing 28 consecutive days. 

(c) The ordinary hours of work may be worked on any 
or all days of the week, Monday to Friday inclusive. 

(d) Where an ordinary shift or shift employee finishes 
not later than 8.00 a.m. on Saturday, such hours on the 
Saturday shall be deemed to be ordinary hours of 
employment and shall not be subject to penalty rates. 

(e) The ordinary hours of work shall not exceed 10 
hours on any day. 

Provided that in any arrangement of ordinary working 
hours, where such ordinary hours are to exceed eight 
hours on any day, the arrangement of hours shall be 
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subject to the agreement between the employer and the 
majority of employees in the plant or section or sections 
concerned. 

(f) The ordinary hours of work shall be consecutive 
except for the mead interval as prescribed in subclause (g) 
hereof. 

(g) A meal break of a period agreed upon between the 
majority of the employees and the employer at each 
factory shall be allowed between the hours of 11.00 a.m. 
and 2.00 p.m. on Monday to Friday inclusive. In default 
of such agreement the meal break shall be not more than 
one hour and not less than 30 minutes to be taken within 
the aforementioned period. 

Section B — Implementation of 38-Hour Week: 
(1) Except as provided in subclause (4) hereof, the 

method of implementation of the 38-hour week may be 
any one of the following: 

(a) By employees working less than eight 
ordinary hours on one or more days each 
week or fortnight; or 

(b) By fixing one day of ordinary working 
hours on which all employees will be off 
duty during a particular work cycle; or 

(c) By rostering employees off duty on various 
days of the week during a particular work 
cycle so that each employee has one day of 
ordinary hours off duty during that cycle. 

(d) Any day off duty shall be arranged so that 
it does not coincide with a holiday pre- 
scribed in subclause (1) of Clause 15.— 
Holidays of this award. 

(2) In each plant, an assessment should be made 
as to which method of implementation best suits the 
business and the proposal shall be discussed with the 
employees concerned, the objective being to reach 
agreement on the method of implementation prior 
to 1 October 1987. 

(3) In the absence of an agreement at plant level, 
the procedure for resolving special, anomalous or 
extraordinary problems shall be as follows: 

(a) Consultation shall take place within the 
particular establishment concerned. 

(b) If it is unable to be resolved at establish- 
ment level, the matter shall be referred to 
the Secretary of the Union or his/her 
deputy, at which level a conference of the 
parties shall be convened without delay. 

(c) In the absence of agreement either party 
may refer the matter to the Western 
Australian Industrial Relations 
Commission. 

(4) Different methods of implementation of a 
38-hour week may apply to various groups or 
sections of employees in the plant or establishment 
concerned. 

(5) Notice of Days Off Duty: Except as provided 
in subclause (6) hereof, in cases where, by virtue of 
the arrangement of his/her ordinary working hours, 
an employee, in accordance with paragraphs (b) and 
(c) of subclause (1) hereof, is entitled to a day off 
duty during his/her work cycle, such employee shall 
be advised by the employer at least four weeks in 
advance of the day he/she is to take off duty. 

(6) (a) An employer, with the agreement of the 
majority of employees concerned, may substitute 
the day an employee is to take off in accordance 
with paragraphs (b) and (c) of subclause (1) hereof, 
for another day in the case of a breakdown in 
machinery or a failure or shortage of electric power 
or some other emergency situation. 

(b) An employer and employee may by agreement 
substitute the day the employee is to take off for 
another day. 

Section C — Procedures for In Plant Discussions: 
(1) Procedures shall be established for discus- 

sions, the objective being to agree on the method of 
implementing a 38-hour week in accordance with 
Section A — Hours and Section B — Implementa- 
tion of 38-Hour Week of this clause and shall entail 
an objective review of current practices to establish 
where improvements can be made and 
implemented. 

(2) The procedure should allow for in plant 
discussions to continue even though all matters may 
not be resolved by 1 October 1987. 

(3) The procedures should make suggestions as to 
the recording of understandings reached and 
methods of communicating agreements and 
understandings to all employees, including the 
overcoming of language difficulties. 

(4) The procedures should allow for the 
monitoring of agreements and understandings 
reached in plant. 

(5) In cases where agreement cannot be reached in 
plant in the first instance or where problems arise 
after initial agreements or understandings have been 
achieved in plant, a formal monitoring procedure 
shall apply. The basic steps in this procedure shall be 
as applies with respect to special, anomalous or 
extraordinary problems as prescribed in subclause 
(3) of Section B of this clause. 

3. Clause 7.—Overtime: Delete this clause and insert 
the following in lieu: 

7.—Overtime. 
(1) The provisions of this clause apply to all 

employees. 
(2) (a) An employer may require any employee to 

work reasonable overtime at overtime rates and such 
employee shall work overtime in accordance with 
such requirement. 

(b) No organisation party to this award, or 
employee or employees covered by this award, shall 
in any way, whether directly or indirectly, be a party 
to or concerned in any ban, limitation, or restriction 
upon the working of overtime in accordance with 
the requirements of this subclause. 

(c) An employee who is recalled to work after 
his/her normal shift has been completed shall be 
paid for a minimum of three hours at overtime rates. 

(3) (a) Subject to the provisions of this subclause, 
all work done beyond the ordinary working hours 
on any day shall be paid for at the rate of time and 
one half for the first two hours and double time 
thereafter. 

For the purposes of this subclause, ordinary 
hours shall mean the hours of work fixed in an 
establishment in accordance with sections A — 
Hours, B — Implementation of 38-Hour Week and 
C — Procedures for In Plant Discussions of Clause 
6.— Hours. 

(b) (i) Work done on Saturdays after 12 noon or 
on Sundays shall be paid for at the rate of 
double time. 

(ii) Work done on any day prescribed as a 
holiday under this award shall be paid for 
at the rate of double time and one half. 

(c) Work done on Saturdays prior to 12 noon 
shall be paid for at the rate of time and one half for 
the first two hours and double time thereafter but 
this paragraph does not apply in a case to which 
paragraph (c) of subclause (1) of Section A — Hours 
of Clause 6.—Hours applies. 

(d) In computing overtime each day shall stand 
alone. 

(e) Overtime on shift work shall be based on the 
rate payable for shift work. 
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(3) When an employee is required for duty during 
his/her usual meal time and his/her meal time is 
thereby postponed for more than one hour he/she 
shall be paid at overtime rates until he/she gets 
his/her meal. 

(4) Any employee who is required to work on 
Sunday shall be paid a minimum of three hours at 
the rate applicable for that day. 

(5) Where an employee without being notified on 
the previous day or earlier is required to continue 
working after the usual knock off time for more 
than two hours, he/she shall be provided with any 
meal required or he/she shall be paid $2.71 in lieu 
thereof; provided that this payment need not be 
made to any employee residing in the same locality 
as his/her place of employment who can reasonably 
return home for a meal. 

4. Clause 9.—Shift Work: Delete this clause and insert 
the following in lieu: 

9.—Shift Work. 
(1) The provisions of this clause apply to all 

employees engaged on shift work. 
(2) Any employee who, at the date of this order, is 

not working his/her establishment on shifts, may 
commence to work his/her establishment on shifts 
but before doing so shall give notice of his/her 
intention to the Union or Unions concerned and of 
the intended starting and finishing times of ordinary 
working hours of the respective shifts. 

(3) (a) Where any particular process is carried out 
on shifts other than day shift and less than five 
consecutive night shifts are worked on that process, 
then employees employed on such afternoon or 
night shifts shall be paid at overtime rates. 

(b) The sequence of work shall not be deemed to 
be broken under the preceding paragraph by reason 
of the fact that work on the process is not carried out 
on a Saturday or Sunday or any other day that the 
employer observes a shut down for the purpose of 
allowing a 38-hour week or on any holiday. 

(4) Where a shift commences at or after 11.00 
p.m. then the whole shift shall be paid for at the rate 
which applies to the major portion of the shift. 

(5) The loading on the ordinary rates of pay for 
shift work shall be 15 per cent for afternoon shift 
and for night shift. 

(6) When work is performed on any shift other 
than day shift the ordinary working hours 
prescribed by Clause 6.—Hours, of this award shall 
be inclusive of a paid meal interval of 20 minutes. 

(7) Crib time shall be taken in relays at such time 
as not to cause a stoppage of work. 

(8) Shifts shall change weekly. 

5. Clause 16A.—Annual Leave: Delete subclause (6) 
of this clause and insert the following in lieu: 

(6) If, after one month's continuous service in 
any qualifying 12 monthly period an employee 
lawfully leaves his/her employment or his/her 
employment is terminated by the employer through 
no fault of the employee, the employee shall: 

(a) If such termination occurs before 1 
October 1987 be paid 3.08 hours' pay at 
the rate of wage prescribed by subclause 
(1) of this clause, divided by 40, in respect 
of each completed week of continuous 
service; or 

(b) If termination occurs on or after 1 October 
1987 be paid 2.923 hours' pay at the rate of 
wage prescribed by subclause (1) of this 
clause, divided by 38, in respect of each 
completed week of continuous service. 

6. Clause 17.—Payment for Sickness: Delete this 
clause and insert the following in lieu: 

17.—Absence Through Sickness. 
(1) (a) An employee who is unable to attend or 

remain at his/her place of employment during the 
ordinary hours of work by reason of personal ill 
health or injury shall be entitled to payment during 
such absence in accordance with the provisions of 
this clause. 

(i) Employee who actually works 38 ordinary 
hours each week: An employee whose 
ordinary hours of work are arranged in 
accordance with paragraph (a) of sub- 
clause (1) of section B — Implementation 
of 38-Hour Week of Clause 6.—Hours so 
that he/she actually works 38 ordinary 
hours each week shall be entitled to 
payment during such absence for the 
actual ordinary hours absent. 

(ii) Employee who works an average of 38 
ordinary hours each week: An employee 
whose ordinary hours of work are 
arranged in accordance with paragraph (b) 
or (c) of subclause (1) of Section B — 
Implementation of 38-Hour Week of 
Clause 6.—Hours so that he/she works an 
average of 38 ordinary hours each week 
during a particular work cycle shall be 
entitled to pay during such absence 
calculated as follows: 

duration of absence x appropriate weekly rate 
ordinary hours normally 5 

worked that day 
An employee shall not be entitled to claim 
payment for personal ill health or injury 
nor will his/her sick leave entitlement be 
reduced if such ill health or injury occurs 
on the week day he/she is to take off duty 
in accordance with paragraph (b) or (c) of 
subclause (1) of Section B — Implementa- 
tion of 38-Hour Week of Clause 6.— 
Hours. 

(b) Notwithstanding the provisions of paragraph 
(a) of this subclause an employee may adopt an 
alternative method of payment of sick leave entitle- 
ments where the employer and the majority of 
his/her employees so agree. 

(c) Entitlement to payment shall accrue at the rate 
of one sixth of a week for each completed month of 
service with the employer. 

(d) If in the first or successive years of service with 
the employer an employee is absent on the ground of 
personal ill health or injury for a period longer than 
his/her entitlement to paid sick leave, payment may 
be adjusted at the end of that year of service, or at 
the time the employee's services terminate, if before 
the end of that year of service, to the extent that the 
employee has become entitled to further paid sick 
leave during that year of service. 

(2) The unused portions of the entitlement to paid 
sick leave in any one year shall accumulate from 
year to year and subject to this clause may be 
claimed by the employee if the absence by reason of 
personal ill health or injury exceeds the period for 
which entitlement has accrued during the year at the 
time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period 
exceeding 10 weeks in any one year of service. 

(3) To be entitled to payment in accordance with 
this clause the employee shall as soon as reasonably 
practicable advise the employer of his/her inability 
to attend for work, the nature of his/her illness or 
injury and the estimated duration of the absence. 
Provided that such advice, other than in 
extraordinary circumstances, shall be given to the 
employer within 24 hours of the commencement of 
the absence. 



1792 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

(4) The provisions of this clause do not apply to 
an employee who fails to produce a certificate from 
a medical practitioner dated at the time of the 
absence or who fails to supply such other proof of 
the illness or injury as the employer may reasonably 
require provided that the employee shall not be 
required to produce a certificate from a medical 
practitioner with respect to absences of two days or 
less unless after two such absences in any year of 
service the employer requests in writing that the next 
and subsequent absences in that year, if any, shall be 
accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, 
the provisions of this clause apply to an employee 
who suffers personal ill health or injury during the 
time when he/she is absent on annual leave and the 
employee may apply for and the employer shall 
grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if 
the employee was confined to his/her place of 
residence or a hospital as a result of his/her personal 
ill health or injury for a period of seven consecutive 
days or more and he/she produces a certificate from 
a registered medical practitioner that he/she was so 
confined. Provided that the provisions of this para- 
graph do not relieve the employee of the obligation 
to advise the employer in accordance with subclause 
(3) of this clause if he/she is unable to attend for 
work on the working day next following his/her 
annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he/she 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and 
(c) of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced 
by the paid sick leave and the replaced annual leave 
may be taken at another time mutually agreed to by 
the employer and the employee or, failing 
agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs 
before then, be paid for in accordance with the pro- 
visions of Clause 16A.—Annual Leave. 

(e) Payment for replaced annual leave shall be at 
the rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 16A.—Annual Leave 
shall be deemed to have been paid with respect to the 
replaced annual leave. 

(6) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1 to 4, the 
paid sick leave standing to the credit of the employee 
at the date of transmission from service with the 
transmitter shall stand to the credit of the employee 
at the commencement of service with the transmittee 
and may be claimed in accordance with the 
provisions of this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to employees who are entitled 
to payment under the Workers' Compensation and 
Assistance Act nor to employees whose injury or 
illness is the result of the employee's own 
misconduct. 

(8) The provisions of this clause do not apply to 
casual employees. 

7. Renumber existing Clause 27.—Junior Employees 
— Special Orders as 28.—Junior Employees — Special 
Orders. 

8. Clause 27.—Payment of Wages — 38-Hour Week: 
Immediately following Clause 26.—Payment of Wages 
of this award add the following new clause: 

27.—Payment of Wages — 38-Hour Week. 
(1) Each employee shall be paid the appropriate 

rate shown in Clause 8.—Wages of this award. 
Subject to subclause (2) of this clause payment shall 
be pro rata where less than the full week is worked. 

(2) From the date that a 38-hour week system is 
implemented by an employee, wages shall be paid as 
follows: 

(a) Actual 38 Ordinary Hours: In the case of 
an employee whose ordinary hours of 
work are arranged in accordance with 
paragraph (a) of subclause (1) of section B 
— Implementation of 38-Hour Week of 
Clause 6.—Hours so that he/she works 38 
ordinary hours each week, wages shall be 
paid weekly or fortnightly according to the 
actual ordinary hours worked each week 
or fortnight. 

(b) Average of 38 Ordinary Hours: Subject to 
subclauses (3) and (4) hereof, in the case of 
an employee whose ordinary hours of 
work are arranged in accordance with 
paragraphs (b) or (c) of subclause (1) of 
section B — Implementation of 38-Hour 
Week of Clause 6.—Hours so that he/she 
works an average of 38 ordinary hours 
each week during a particular work cycle, 
wages shall be paid weekly or fortnightly 
according to a weekly average of ordinary 
hours worked even though more or less 
than 38 ordinary hours may be worked in 
any particular week of the work cycle. 

Special Note — Explanation of Averaging System. 
As provided in paragraph (b) of this subclause a 

worker whose ordinary hours may be more or less 
than 38 in any particular week of a work cycle, is to 
be paid his wages on the basis of an average of 38 
ordinary hours so as to avoid fluctuating wage 
payments each week. An explanation of the 
averaging system of paying wages is set out below: 

(i) Section B — Implementation of 38-Hour 
Week in Clause 6.—Hours in subclause 
(1), paragraphs (c) and (d) provides that in 
implementing a 38-hour week the ordinary 
hours of a worker may be arranged so that 
he is entitled to a day off, on a fixed day or 
rostered day basis, during each work cycle. 
It is in these circumstances that the 
averaging system would apply. 

(ii) If the 38-hour week is to be implemented 
so as to give a worker a day off in each 
work cycle this would be achieved if, 
during a work cycle of 28 consecutive days 
(that is, over four consecutive weeks) the 
workers' ordinary hours were arranged on 
the basis that for three of the four weeks he 
worked 40 ordinary hours each week and 
in the fourth week he worked 32 ordinary 
hours. That is, he would work for eight 
ordinary hours each day, Monday to 
Friday inclusive for three weeks and eight 
ordinary hours on four days only in the 
fourth week — a total of 19 days during 
the work cycle. 

(iii) In such case the averaging system applies 
and the weekly wage rates for ordinary 
hours of work applicable to the employee 
shall be the average weekly wage rates set 
out for the employee's classification in 
Clause 11.—Wages of this award and shall 
be paid each week even though more or 
less than 38 ordinary hours are worked 
that week. 
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In effect, under the averaging system, the 
employee accrues a "credit" each day he 
works actual ordinary hours in excess of 
the daily average which would otherwise 
be seven hours 36 minutes. This "credit" 
is carried forward so that in the week of 
the cycle that he works on only four days, 
his actual pay would be for an average of 
38 ordinary hours even though, that week, 
he works a total of 32 ordinary hours. 
Consequently, for each day an employee 
works eight ordinary hours he accrues a 
"credit" of 24 minutes (0.4 hours). 
The maximum "credit" the employee may 
accrue under this system is 0.4 hours on 19 
days; that is, a total of seven hours and 36 
minutes. 

(iv) As provided in subclause (3) of this clause, 
an employee will not accrue a "credit" for 
each day he is absent from duty other than 
on annual leave, long service leave, 
holidays prescribed under this award, paid 
sick leave, workers' compensation or 
bereavement leave. 

(3) Absences from Duty 
(a) An employee whose ordinary hours are 

arranged in accordance with paragraph (c) 
or (d) of Section B — Implementation of 
38-Hour Week of Clause 6.—Hours and 
who is paid wages in accordance with para- 
graph (a) of subclause (2) hereof and is 
absent from duty (other than on annual 
leave, long service leave, holidays pre- 
scribed under this award, paid sick leave, 
workers' compensation or bereavement 
leave) shall, for each day he is so absent, 
lose average pay for that day calculated by 
dividing his average weekly wage rate by 
five. 

An employee who is so absent from duty 
for part of a day shall lose average pay for 
each hour he is absent by dividing his 
average daily pay rate by eight. 

(b) Provided when such an employee is absent 
from duty for a whole day he will not accrue a 
"credit" because he would not have worked 
ordinary hours that day in excess of seven hours 
36 minutes for which he would otherwise have 
been paid. Consequently, during the week of 
the work cycle he is to work less than 38 
ordinary hours he will not be entitled to average 
pay for that week. In that week, the average 
pay will be reduced by the amount of the 
"credit" he does not accrue for each whole day 
during the work cycle he is absent. 
The amount by which an employee's average 
weekly pay will be reduced when he is absent 
from duty (other than on annual leave, long 
service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation 
or bereavement leave) is to be calculated as 
follows: 
Total of "credits" not 
accrued during cycle x average weekly pay 

38 
Examples: (An employee's ordinary hours are 

arranged so that he works eight ordinary hours on five 
days of each week for three weeks and eight ordinary 
hours on four days of the fourth week.) 

1. Employee takes one day off without authorisation 
in first week of cycle. 

Week of Cycle Payment 
1st Week = average weekly pay 

less one day's pay 
(i.e. one-fifth) 

2nd and 3rd Weeks = average weekly pay 
each week 

4th Week = average pay 
less credit not accrued 
on day of absence 

= average pay 
less 0.4 hours 
x average weekly pay 

38 
2. Employee takes each of the four days off without 

authorisation in the fourth week. 
Week of Cycle Payment 
1st, 2nd and 
3rd Weeks = average pay each week 
4th Week = average pay 

less four-fifths of 
average pay for the four 
days absent 
less total of credits not 
accrued that week 

= one-fifth average pay 
less four x 0.4 hours 
x average weekly pay 

38 
= one-fifth average pay 

less 1.6 hours 
x average weekly pay 

38 
(4) Alternative Method of Payment: An alterna- 

tive method of paying wages to that prescribed by 
subclauses (2) and (3) of this clause may be agreed 
between the employer and the majority of the 
employees concerned. 

(5) Day Off Coinciding with Pay Day: In the 
event that an employee, by virtue of the arrange- 
ment of his/her ordinary working hours, is to take a 
day off duty on a day which coincides with pay day, 
such employee shall be paid no later than the 
working day immediately following pay day. 
Provided that, where the employer is able to make 
suitable arrangements, wages may be paid on the 
working day preceding pay day. 

(6) Method of Payment: The employee may be 
paid his/her wages by cheque or into his/her bank 
account, but this provision shall not apply to an 
employee whose ordinary hours at the date of this 
order are 38 or an average of 38 hours per week 
without the consent of the employee concerned. 

(7) Termination of Employment: An employee 
who lawfully leaves his/her employment or is 
dismissed for reasons other than misconduct shall be 
paid all moneys due to him/her at the termination of 
his/her service with the employer. 

Provided that in the case of an employee whose 
ordinary hours are arranged in accordance with 
paragraph (c) or (d) of subclause (1) of Section B — 
Implementation of 38-Hour Week and who is paid 
average pay and who has not taken the day off due 
to him/her during the work cycle in which his/her 
employment is terminated, the wages due to that 
employee shall include a total of credits accrued 
during the work cycle as detailed in the Special Note 
following paragraph (b) of subclause (2) of this 
clause. 

Provided further, where the employee has taken a 
day off during the work cycle in which his/her 
employment is terminated, the wages due to that 
employee shall be reduced by the total of credits 
which have not accrued during the work cycle. 

(8) Details of Payments to be Given: Where an 
employee requests his/her employer to state in 
writing with respect to each week's wages the 
amount of wages to which he/she is entitled, the 
amount of deductions made therefrom, the net 
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amount being paid to him/her, and the number of 
hours worked, the employer shall do so not less than 
two hours before the employee is paid. 

(9) Calculation of Hourly Rate: Except as pro- 
vided in subclause (3) of this clause the ordinary rate 
per hour shall be calculated by dividing the 
appropriate weekly rate by 38. 

MISCELLANEOUS WORKERS (SEC) AWARD 
No. 3 of 1967. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

State Energy Commission. 
No. 522 of 1987. 

MISCELLANEOUS WORKERS (SEC) AWARD 
No. 3 of 1967. 

Shift Workers Electrical Power 

COMMISSIONER O.K. SALMON. 
1st day of October 1987. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mr N. Fry on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Miscellaneous Workers (SEC) Award 
No. 3 of 1967 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after 1 October 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 7.—Overtime: Delete subclauses (2) and (6) 

of this clause and insert the following in lieu:— 
(2) When an employee, without being notified on 

the previous day is required to work overtime for 
more than two hours after the employee's usual 
knock-off time, the employee shall be paid an 
allowance of $4.30 for the first meal and a further 
allowance of $2.95 for a meal for each four hours of 
overtime if the employee continues to work after 
such meal. 

(6) (a) An employee required to return to work 
overtime after leaving the employer's premises, and 
who returns home on completion of that overtime, 
shall be paid $7.60 in addition to the following 
minimum payments for any overtime worked, 
namely: 

(i) if notified of the requirement to work 
overtime before leaving the employer's 
premises; 

(aa) for a minimum of two hours at 
overtime rates on a Saturday; 

(bb) for a minimum of one hour at 
overtime rates on any other week 
day; 

(ii) if not so notified: 
(aa) for a minimum of three hours at 

overtime rates on a Saturday; 
(bb) for a minimum of two hours at 

overtime rates on any other week 
day; 

and the employee shall not be obliged to 
work for the minimum period applicable if 
the job for which the employee has been 
brought in has been completed in less time. 

(b) Subject to the provisions of paragraph (c) of 
this subclause, the allowance of $7.60 prescribed in 
paragraph (a) of this subclause shall be halved where 
the employer provides transport. 

(c) The provisions of paragraph (b) of this 
subclause shall not apply to employees located at 
Muja Power Station who shall be paid an allowance 
of $1.00 when special provisions apply in relation to 
the provision of transport by the employer. 

MISCELLANEOUS WORKERS (SEC) AWARD 
No. 3 of 1967. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

State Energy Commission. 
No. 992 of 1987. 

MISCELLANEOUS WORKERS (SEC) AWARD 
No. 3 of 1967. 

Shift Workers Electrical Power 

COMMISSIONER O.K. SALMON. 
1st day of October 1987. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mr N. Fry on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Miscellaneous Workers (SEC) Award 
No. 3 of 1967 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after 1 October 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 8.—Shift Work: Immediately after 

subclause (4) of this clause add the following new 
clause:— 

(5) Casual Shift Workers: 
(a) The employer may if the employer so 

desires place day work employees on shift 
work, but before doing so shall give notice 
of this intention to the union. Wherever 
possible at least one month's notice shall 
be given. 

(b) When shift work is required to be worked 
by day work employees the loading on the 
ordinary rates of pay for such shift work 
shall be 25 per cent for afternoon and night 
shifts. 
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(c) Where a day work employee is temporarily 
transferred onto afternoon or night shift 
and is not given seven days' notice of the 
intended transfer the employee shall be 
paid at overtime rates for the time worked 
on afternoon or night shift from the time 
the employee commenced afternoon or 
night shift until 12 midnight on the 
following Saturday. Thereafter the 
employee shall be paid at ordinary shift 
rates. 

NURSES (CHILD CARE CENTRES) AWARD 
No. A23 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — variation to award. 

The Royal Australian Nursing Federation 
Industrial Union of Workers, Perth 

and 
Esme Fletcher Day Nursery and Others. 

No. 194 of 1987. 

District Town 
1 Nil 

Kalgoorlie 
Ravensthorpe 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 
Meekatharra 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 
Warburton Mission 
Carnarvon 
Fitzroy Crossing 
Halls Creek 
Turner River Camp 
Nullagine 
Abydos Research Station 
Liveringa (Camballin) 
Marble Bar 
Wittenoom 
Port Hedland 

6 Nil 

$ 2.30 
$ 9.30 
$ 9.30 
$ 9.30 
$ 9.30 
$ 9.30 
$15.50 
$15.50 
$15.50 
$15.50 
$15.50 
$15.50 
$41.60 
$14.70 
$41.60 
$41.60 
$41.60 
$41.60 
$38.60 
$38.60 
$38.60 
$38.60 
$33.90 

Nil 
Provided that the allowances prescribed shall 

operate from the beginning of the first pay period 
commencing on or after 1 January 1987. 

(11) Part-time employees employed for less than a 
full week shall receive that portion of the district 
allowance as equates with the proportion that their 
wage for ordinary hours that week bears to 37.5 or 
38 as the case may be. 

(12) The rates of allowance prescribed herein 
shall be adjusted every 12 months in accordance 
with variations in the "Consumer Price Index" for 
Perth for the period ending 31 December each year. 
The adjustment to the rates shall be effective from 
the beginning of the first pay period to commence 
on or after the 1st day of January in each year. 

NURSES (CHILD CARE CENTRES) AWARD 1984 
No. A23 of 1984. 

Child Care Nurses Health and Welfare 

COMMISSIONER J.A. NEGUS. 
8th day of September 1987. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
applicant and Mrs P. Bentley on behalf of the respon- 
dent, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, hereby orders — 

That the Nurses (Child Care Centres) Award No. 
A23 of 1984 be varied in accordance with the 
following Schedule and that such variation shall 
have effect as from the beginning of the first pay 
period commencing on or after the 1st day of 
January 1987. 

(Sgd.) J A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 12.—District Allowances: Delete subclauses 

(3), (4) and (11) and insert in lieu new subclauses (3), (4), 
(11) and (12). 

(3) The weekly allowance payable to employees 
employed in the districts of the State described in 
subclause (2) of this clause are as follows:— 
District 

1 Nil 
2 $ 7.00 
3 $ 9.80 
4 $15.50 
5 $30.90 
6 $37.80 

(4) Employees employed in the towns shown 
hereunder in the districts referred to in subclause (2) 
of this clause shall be paid the following allowances 
in lieu of the rates prescribed in subclause (3) of this 
clause. 

NURSES (ROYAL FLYING DOCTOR SERVICE) 
AWARD No. 18 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — variation to award. 

The Royal Australian Nursing Federation 
and 

The Royal Flying Doctor Service. 
No. 742 of 1987. 

NURSES (ROYAL FLYING DOCTOR SERVICE) 
AWARD No. 18 of 1982. 

Nursing Health and Welfare 
Service 

COMMISSIONER J.A. NEGUS. 
11th day of September 1987. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
applicant and Mr N. Cotterell on behalf of the respon- 
dent, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Nurses (Royal Flying Doctor Service) 
Award No. 18 of 1982 as varied, consolidated and 
varied, be further varied in accordance with the 



following Schedule and that such variation shall 
have effect as from the beginning of the first pay 
period on or after the date herein. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 21.—Wages: Delete subclause (3) of this clause 

and insert in lieu: 
(3) (a) A nurse who is required by her employer to 

hold a qualification from a University, College of 
Nursing or College of Advanced Education in 
addition to her basic qualification shall be paid an 
allowance of $29.40 

(b) A nurse who is required by her employer to 
hold a certificate which has been endorsed by the 
Nurses Board of WA shall be paid: 

(i) Certificate entailing less than 12 months' 
study $9.80 

(ii) Certificate entailing 12 or more months' 
study $13.70 

OPTICAL MECHANICS AWARD 
No. 9 of 1970. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Laubman & Pank (WA) Pty Ltd and Others. 
No. 707 of 1984. 

OPTICAL MECHANICS AWARD 
No. 9 of 1970. 

Optical 
Mechanics 

COMMISSIONER J.A. NEGUS. 
14th day of September 1987. 

Order. 
HAVING heard Mr T. Beech on behalf of the applicant 
and Mr J. Uphill on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Optical Mechanics Award No. 9 of 1970 
as varied be further varied in accordance with the 
following Schedule and that such variation shall 
have effect from the date herein. 

(Sgd.) J.A. NEGUS, 
[L.S.l Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Renumber the existing 

number and title 32.—Junior Employees — Special 
Orders to 33.—Junior Employees — Special Orders. 

Immediately after the number and title 31.—Maternity 
Leave add the number and title 32.—Payment of Wages 
— 38-Hour Week. 

2. Clause 7.—Hours: Delete this clause and insert the 
following in lieu: 

7.—Hours. 
Section A — Hours: 

(1) (a) The provisions of this clause apply to all 
employees to whom this award applies. 

(b) Subject to the provisions of this clause the 
ordinary hours of work shall be an average of 38 per 
week to be worked on one of the following bases: 

(i) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 
14 consecutive days; or 

(iii) 114 hours within a work cycle not exceed- 
ing 21 consecutive days; or 

(iv) 152 hours within a work cycle not exceed- 
ing 28 consecutive days. 

(c) The ordinary hours of work may be worked as 
follows: 

(i) Grinders: Between the hours of 7.30 a.m. 
and 5.30 p.m. or between such other hours 
as agreed between the employee and the 
employer, on Monday to Friday inclusive. 

(ii) Others: 
(aa) Between the hours of 7.30 a.m. and 

5.30 p.m. or between such other 
hours as agreed between the 
employee and the employer, on 
Monday to Friday inclusive, and 
between 7.30 a.m. and 12 noon, or 
prior to 7.30 a.m. as agreed 
between the employee and the 
employer, on Saturday. Provided 
that the said 40 hours for "others" 
may be worked in five days at the 
option of the employer. Provided 
further that in establishments 
working a 5/2 day week, all 
"others" shall be rostered off duty 
on one Saturday in every period of 
two consecutive weeks and the 
ordinary hours of duty in any or 
each of those weeks in that period 
may be increased by the ordinary 
hours usually worked by such 
employees on the Saturday on 
which they are so rostered off. 

(bb) Where a holiday prescribed in 
Clause 13.—Holidays of this award 
falls on any day upon which an 
employee is required to work 
ordinary hours, the ordinary hours 
in that week shall be reduced by the 
number of hours ordinarily worked 
by that employee on the day on 
which the holiday occurs, 

(cc) Notwithstanding the provisions of 
this award contained elsewhere 
than in this paragraph, when New 
Year's Day, Anzac Day, Christmas 
Day or Boxing Day falls on a 
Saturday an employee who does 
not work on that Saturday is 
nevertheless entitled to be paid for 
each of the two weeks preceding 
that Saturday his/her ordinary 
weekly wage and the starting 
and/or finishing time on any day or 
days in those two weeks may be 
varied by the employer so that the 
ordinary hours usually worked by 
an employee between Monday and 
Friday (both inclusive) may be 
increased in each of those weeks by 
the ordinary hours usually worked 
by that employee on Saturday. 
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(d) The ordinary hours of work shall not exceed 
10 hours on any day. 

Provided that in any arrangement of ordinary 
working hours, where such ordinary hours are to 
exceed eight hours on any day, the arrangement of 
hours shall be subject to the agreement between the 
employer and the majority of employees in the plant 
or section or sections concerned. 

(e) The ordinary hours of work shall be 
consecutive except for the meal interval as pre- 
scribed in Clause 9 of this award. 
Section B — Implementation of 38-Hour Week: 

(1) Except as provided in subclause (4) hereof, the 
method of implementation of the 38-hour week may 
be any one of the following: 

(a) By employees engaged in retail sales 
working less than eight ordinary hours 
each day; or 

(b) By employees working less than eight 
ordinary hours on one or more days each 
week; or 

(c) By fixing one day of ordinary working 
hours on which all employees will be off 
duty during a particular work cycle; or 

(d) By rostering employees off duty on various 
days of the week during a particular work 
cycle so that each employee has one day of 
ordinary hours off duty during that cycle. 

(e) Any day off duty shall be arranged so that 
it does not coincide with a holiday pre- 
scribed in subclause (1) of Clause 13.— 
Public Holidays of this award. 

(2) In each plant, an assessment should be made 
as to which method of implementation best suits the 
business and the proposal shall be discussed with the 
employees concerned, the objective being to reach 
agreement on the method of implementation prior 
to 1 October 1987. 

(3) In the absence of an agreement at plant level, 
the procedure for resolving special, anomalous or 
extraordinary problems shall be as follows: 

(a) Consultation shall take place within the 
particular establishment concerned. 

(b) If it is unable to be resolved at establish- 
ment level, the matter shall be referred to 
the Secretary of the Union or his/her 
deputy, at which level a conference of the 
parties shaU be convened without delay. 

(c) In the absence of agreement either party 
may refer the matter to the Western 
Australian Industrial Relations 
Commission. 

(4) Different methods of implementation of a 
38-hour week may apply to various groups or 
sections of employees in the plant or establishment 
concerned. 

(5) Notice of Days Off Duty: Except as provided 
in subclause (6) hereof, in cases where, by virtue of 
the arrangement of his/her ordinary working hours, 
an employee, in accordance with paragraphs (b) and 
(c) of subclause (1) hereof, is entitled to a day off 
duty during his/her work cycle, such employee shall 
be advised by the employer at least four weeks in 
advance of the day he/she is to take off duty. 

(6) (a) An employer, with the agreement of the 
majority of employees concerned, may substitute 
the day an employee is to take off in accordance 
with paragraphs (b) and (c) of subclause (1) hereof, 
for another day in the case of a breakdown in 
machinery or a failure or shortage of electric power 
or to meet the requirements of the business in the 
event of rush orders or some other emergency 
situation. 

(b) An employer and employee may by agreement 
substitute the day the employee is to take off for 
another day. 
Section C — Procedures for In Plant Discussions: 

(1) Procedures shall be established for discus- 
sions, the objective being to agree on the method of 
implementing a 38-hour week in accordance with 
Section A — Hours and Section B — Implementa- 
tion of 38-Hour Week of this clause and shall entail 
an objective review of current practices to establish 
where improvements can be made and 
implemented. 

(2) The procedure should allow for discussions to 
continue even though all matters may not be 
resolved by 1 October 1987. 

(3) The procedures should make suggestions as to 
the recording of understandings reached and 
methods of communicating agreements and 
understandings to all employees, including the 
overcoming of language difficulties. 

(4) The procedures should allow for the 
monitoring of agreements and understandings 
reached in plant. 

(5) In cases where agreement cannot be reached in 
plant in the first instance or where problems arise 
after initial agreements or understandings have been 
achieved in plant, a formal monitoring procedure 
shall apply. The basic steps in this procedure shall be 
as applies with respect to special, anomalous or 
extraordinary problems as prescribed in subclause 
(3) of Section B of this clause. 

3. Clause 8.—Overtime: Delete this clause and insert 
the following in lieu: 

8.—Overtime. 
(1) The provisions of this clause apply to all 

employees. 
(2) (a) An employer may require any employee to 

work reasonable overtime at overtime rates and such 
employee shall work overtime in accordance with 
such requirement. 

(b) No organisation party to this award, or 
employee or employees covered by this award, shall 
in any way, whether directly or indirectly, be a party 
to or concerned in any ban, limitation, or restriction 
upon the working of overtime in accordance with 
the requirements of this subclause. 

(3) (a) All time worked before the usual starting 
time or after the usual finishing time or in the case of 
establishments working a five day week, all time 
worked prior to 12 noon on Saturday, shall be 
deemed overtime and paid for at the rate of time and 
one half for the first two hours and double time 
thereafter. In the calculation of overtime, each day 
shall stand alone. 

For the purposes of this subclause, usual starting 
or finishing time shall mean the hours of work fixed 
in an establishment in accordance with Sections A 
— Hours, B — Implementation of 38-Hour Week 
and C — Procedures for In Plant Discussions of 
Clause 7.—Hours. 

(b) (i) Work done on Saturdays after 12 noon or 
on Sundays shall be paid for at the rate of 
double time. 

(ii) Work done on any day prescribed as a 
holiday under this award shall be paid for 
at the rate of double time and one half. 

4. Clause 13A.—Annual Leave: Delete subclause (6) 
of this clause and insert the following in lieu: 

(6) If, after one month's continuous service in any 
qualifying 12 monthly period an employee lawfully 
leaves his/her employment or his/her employment is 
terminated by the employer through no fault of the 
employee, the employee shall: 

(a) If such termination occurs before 1 
October 1987 be paid 3.08 hours' pay at 
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the rate of wage prescribed by subclause 
(1) of this clause, divided by 40, in respect 
of each completed week of continuous 
service; or 

(b) If termination occurs on or after 1 October 
1987 be paid 2.923 hours' pay at the rate of 
wage prescribed by subclause (1) of this 
clause, divided by 38, in respect of each 
completed week of continuous service. 

5. Clause 14.—Absence Through Sickness: Delete this 
clause and insert the following in lieu: 

14.—Absence Through Sickness. 
(1) (a) An employee who is unable to attend or 

remain at his/her place of employment during the 
ordinary hours of work by reason of personal ill 
health or injury shall be entitled to payment during 
such absence in accordance with the provisions of 
this clause. 

(i) Employee who actually works 38 ordinary 
hours each week: An employee whose 
ordinary hours of work are arranged in 
accordance with paragraph (a) of sub- 
clause (1) of section B — Implementation 
of 38-Hour Week of Clause 7.—Hours so 
that he/she actually works 38 ordinary 
hours each week shall be entitled to 
payment during such absence for the 
actual ordinary hours absent. 

(ii) Employee who works an average of 38 
ordinary hours each week: An employee 
whose ordinary hours of work are 
arranged in accordance with paragraph (b) 
or (c) of subclause (1) of Section B — 
Implementation of 38-Hour Week of 
Clause 7.—Hours so that he/she works an 
average of 38 ordinary hours each week 
during a particular work cycle shall be 
entitled to pay during such absence 
calculated as follows: 

duration of absence x appropriate weekly rate 
ordinary hours normally 5 

worked that day 
An employee shall not be entitled to claim 
payment for personal ill health or injury 
nor will his/her sick leave entitlement be 
reduced if such ill health or injury occurs 
on the week day he/she is to take off duty 
in accordance with paragraph (b) or (c) of 
subclause (1) of Section B — Implementa- 
tion of 38-Hour Week of Clause 7.— 
Hours. 

(b) Notwithstanding the provisions of paragraph 
(a) of this subclause an employee may adopt an 
alternative method of payment of sick leave entitle- 
ments where the employer and the majority of 
his/her employees so agree. 

(c) Entitlement to payment shall accrue at the rate 
of one sixth of a week for each completed month of 
service with the employer. 

(d) If in the first or successive years of service with 
the employer an employee is absent on the ground of 
personal ill health or injury for a period longer than 
his/her entitlement to paid sick leave, payment may 
be adjusted at the end of that year of service, or at 
the time the employee's services terminate, if before 
the end of that year of service, to the extent that the 
employee has become entitled to further paid sick 
leave during that year of service. 

(2) The unused portions of the entitlement to paid 
sick leave in any one year shaU accumulate from 
year to year and subject to this clause may be 
claimed by the employee if the absence by reason of 
personal ill health or injury exceeds the period for 
which entitlement has accrued during the year at the 
time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period 
exceeding 10 weeks in any one year of service. 

(3) To be entitled to payment in accordance with 
this clause the employee shall as soon as reasonably 
practicable advise the employer of his/her inability 
to attend for work, the nature of his/her illness or 
injury and the estimated duration of the absence. 
Provided that such advice, other than in 
extraordinary circumstances, shall be given to the 
employer within 24 hours of the commencement of 
the absence. 

(4) The provisions of this clause do not apply to 
an employee who fails to produce a certificate from 
a medical practitioner dated at the time of the 
absence or who fails to supply such other proof of 
the illness or injury as the employer may reasonably 
require provided that the employee shall not be 
required to produce a certificate from a medical 
practitioner with respect to absences of two days or 
less unless after two such absences in any year of 
service the employer requests in writing that the next 
and subsequent absences in that year, if any, shall be 
accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, 
the provisions of this clause apply to an employee 
who suffers personal ill health or injury during the 
time when he/she is absent on annual leave and the 
employee may apply for and the employer shall 
grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if 
the employee was confined to his/her place of 
residence or a hospital as a result of his/her personal 
ill health or injury for a period of seven consecutive 
days or more and he/she produces a certificate from 
a registered medical practitioner that he/she was so 
confined. Provided that the provisions of this para- 
graph do not relieve the employee of the obligation 
to advise the employer in accordance with subclause 
(3) of this clause if he/she is unable to attend for 
work on the working day next following his/her 
annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he/she 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and 
(c) of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced 
by the paid sick leave and the replaced annual leave 
may be taken at another time mutually agreed to by 
the employer and the employee or, failing 
agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs 
before then, be paid for in accordance with the pro- 
visions of Clause 13A.—Annual Leave. 

(e) Payment for replaced annual leave shall be at 
the rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 13A.—Annual Leave 
shall be deemed to have been paid with respect to the 
replaced annual leave. 

(6) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1 to 4, the 
paid sick leave standing to the credit of the employee 
at the date of transmission from service with the 
transmitter shaU stand to the credit of the employee 
at the commencement of service with the transmittee 
and may be claimed in accordance with the 
provisions of this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to employees who are entitled 
to payment under the Workers' Compensation and 
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Assistance Act nor to employees whose injury or 
illness is the result of the employee's own 
misconduct. 

(8) The provisions of this clause do not apply to 
casual employees. 

6. Clause 32.—Junior Employees — Special Orders: 
renumber existing clause to 33.—Junior Employees — 
Special Orders. 

7. Clause 32.—Payment of Wages — 38-Hour Week: 
Immediately after Clause 31.—Maternity Leave of this 
award add the following new clause: 

32.—Payment of Wages — 38-Hour Week. 
(1) Each employee shall be paid the appropriate 

rate shown in Clause 24.—Wages of this award. 
Subject to subclause (2) of this clause payment shall 
be pro rata where less than the full week is worked. 

(2) From the date that a 38-hour week system is 
implemented by an employee, wages shall be paid as 
follows: 

(a) Actual 38 Ordinary Hours: In the case of 
an employee whose ordinary hours of 
work are arranged in accordance with 
paragraph (a) of subclause (1) of section B 
— Implementation of 38-Hour Week of 
Clause 7.—Hours so that he/she works 38 
ordinary hours each week, wages shall be 
paid weekly or fortnightly according to the 
actual ordinary hours worked each week 
or fortnight. 

(b) Average of 38 Ordinary Hours: Subject to 
subclauses (3) and (4) hereof, in the case of 
an employee whose ordinary hours of 
work are arranged in accordance with 
paragraphs (b) or (c) of subclause (1) of 
section B — Implementation of 38-Hour 
Week of Clause 7.—Hours so that he/she 
works an average of 38 ordinary hours 
each week during a particular work cycle, 
wages shall be paid weekly or fortnightly 
according to a weekly average of ordinary 
hours worked even though more or less 
than 38 ordinary hours may be worked in 
any particular week of the work cycle. 

Special Note — Explanation of Averaging System. 
As provided in paragraph (b) of this subclause a 

worker whose ordinary hours may be more or less 
than 38 in any particular week of a work cycle, is to 
be paid his wages on the basis of an average of 38 
ordinary hours so as to avoid fluctuating wage 
payments each week. An explanation of the 
averaging system of paying wages is set out below: 

(i) Section B — Implementation of 38-Hour 
Week in Clause 7.—Hours in subclause 
(1), paragraphs (c) and (d) provides that in 
implementing a 38-hour week the ordinary 
hours of a worker may be arranged so that 
he is entitled to a day off, on a fixed day or 
rostered day basis, during each work cycle. 
It is in these circumstances that the 
averaging system would apply. 

(ii) If the 38-hour week is to be implemented 
so as to give a worker a day off in each 
work cycle this would be achieved if, 
during a work cycle of 28 consecutive days 
(that is, over four consecutive weeks) the 
workers' ordinary hours were arranged on 
the basis that for three of the four weeks he 
worked 40 ordinary hours each week and 
in the fourth week he worked 32 ordinary 
hours. That is, he would work for eight 
ordinary hours each day, Monday to 
Friday inclusive for three weeks and eight 
ordinary hours on four days only in the 
fourth week — a total of 19 days during 
the work cycle. 

(iii) In such case the averaging system applies 
and the weekly wage rates for ordinary 
hours of work applicable to the employee 
shall be the average weekly wage rates set 
out for the employee's classification in 
Clause 24.—Wages of this award and shall 
be paid each week even though more or 
less than 38 ordinary hours are worked 
that week. 
In effect, under the averaging system, the 
employee accrues a "credit" each day he 
works actual ordinary hours in excess of 
the daily average which would otherwise 
be seven hours 36 minutes. This "credit" 
is carried forward so that in the week of 
the cycle that he works on only four days, 
his actual pay would be for an average of 
38 ordinary hours even though, that week, 
he works a total of 32 ordinary hours. 
Consequently, for each day an employee 
works eight ordinary hours he accrues a 
"credit" of 24 minutes (0.4 hours). 
The maximum "credit" the employee may 
accrue under this system is 0.4 hours on 19 
days; that is, a total of seven hours and 36 
minutes. 

(iv) As provided in subclause (3) of this clause, 
an employee will not accrue a "credit" for 
each day he is absent from duty other than 
on annual leave, long service leave, 
holidays prescribed under this award, paid 
sick leave, workers' compensation or 
bereavement leave. 

(3) Absences from Duty 
(a) An employee whose ordinary hours are 

arranged in accordance with paragraph (c) 
or (d) of Section B — Implementation of 
38-Hour Week of Clause 7.—Hours and 
who is paid wages in accordance with para- 
graph (a) of subclause (2) hereof and is 
absent from duty (other than on annual 
leave, long service leave, holidays pre- 
scribed under this award, paid sick leave, 
workers' compensation or bereavement 
leave) shall, for each day he is so absent, 
lose average pay for that day calculated by 
dividing his average weekly wage rate by 
five. 

An employee who is so absent from duty 
for part of a day shall lose average pay for 
each hour he is absent by dividing his 
average daily pay rate by eight, 

(b) Provided when such an employee is absent 
from duty for a whole day he will not accrue a 
"credit" because he would not have worked 
ordinary hours that day in excess of seven hours 
36 minutes for which he would otherwise have 
been paid. Consequently, during the week of 
the work cycle he is to work less than 38 
ordinary hours he will not be entitled to average 
pay for that week. In that week, the average 
pay will be reduced by the amount of the 
"credit" he does not accrue for each whole day 
during the work cycle he is absent. 
The amount by which an employee's average 
weekly pay wifl be reduced when he is absent 
from duty (other than on annual leave, long 
service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation 
or bereavement leave) is to be calculated as 
follows: 
Total of "credits" not 
accrued during cycle x average weekly pay 

38 
Examples: (An employee's ordinary hours are 

arranged so that he works eight ordinary hours on five 
days of each week for three weeks and eight ordinary 
hours on four days of the fourth week.) 
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1. Employee takes one day off without authorisation 
in first week of cycle. 

Week of Cycle Payment 
1st Week = average weekly pay 

less one day's pay 
(i.e. one-fifth) 

2nd and 3rd Weeks = average weekly pay 
each week 

4th Week = average pay 
less credit not accrued 
on day of absence 

= average pay 
less 0.4 hours 
x average weekly pay 

38 
2. Employee takes each of the four days off without 

authorisation in the fourth week. 
Week of Cycle 
1st, 2nd and 
3rd Weeks 
4th Week 

Payment 

average pay each week 
average pay 
less four-fifths of 
average pay for the four 
days absent 
less total of credits not 
accrued that week 
one-fifth average pay 
less four x 0.4 hours 
x average weekly pay 

38 
one-fifth average pay 
less 1.6 hours 

(4) Alternative Method of Payment: An alterna- 
tive method of paying wages to that prescribed by 
subclauses (2) and (3) of this clause may be agreed 
between the employer and the majority of the 
employees concerned. 

(5) Day Off Coinciding with Pay Day: In the 
event that an employee, by virtue of the arrange- 
ment of his/her ordinary working hours, is to take a 
day off duty on a day which coincides with pay day, 
such employee shall be paid no later than the 
working day immediately following pay day. 
Provided that, where the employer is able to make 
suitable arrangements, wages may be paid on the 
working day preceding pay day. 

(6) Method of Payment: The employee may be 
paid his/her wages by cheque or into his/her bank 
account. 

(7) Termination of Employment: An employee 
who lawfully leaves his/her employment or is 
dismissed for reasons other than misconduct shall be 
paid all moneys due to him/her at the termination of 
his/her service with the employer. 

Provided that in the case of an employee whose 
ordinary hours are arranged in accordance with 
paragraph (c) or (d) of subclause (1) of Section B — 
Implementation of 38-Hour Week and who is paid 
average pay and who has not taken the day off due 
to him/her during the work cycle in which his/her 
employment is terminated, the wages due to that 
employee shall include a total of credits accrued 
during the work cycle as detailed in the Special Note 
following paragraph (b) of subclause (2) of this 
clause. 

Provided further, where the employee has taken a 
day off during the work cycle in which his/her 
employment is terminated, the wages due to that 
employee shall be reduced by the total of credits 
which have not accrued during the work cycle. 

(8) Details of Payments to be Given: Where an 
employee requests his/her employer to state in 
writing with respect to each week's wages the 

amount of wages to which he/she is entitled, the 
amount of deductions made therefrom, the net 
amount being paid to him/her, and the number of 
hours worked, the employer shall do so not less than 
two hours before the employee is paid. 

(9) Calculation of Hourly Rate: Except as pro- 
vided in subclause (3) of this clause the ordinary rate 
per hour shall be calculated by dividing the 
appropriate weekly rate by 38. 

POLICE AWARD 1965 
No. 2 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — variation of award. 

Western Australian Police Union of Workers 
and 

The Hon Minister for Police. 
No. 323 of 1987. 

POLICE AWARD 1965. 
Police Officers Police 

COMMISSIONER G.L. FIELDING. 
23rd day of September 1987. 

Order. 
HAVING heard Miss H.R. Puriri on behalf of the appli- 
cant and Mr J.D. Miller on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 having satisfied 
itself that the terms of the General Order of the Commis- 
sion No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

1. That the Police Award 1965 as amended be 
further amended in accordance with the following 
Schedule with effect from the beginning of the first 
pay period commencing on and from this day. 

2. That the question of an amendment to Clause 
20.—Extra Payment for Weekend and Other Duty 
be adjourned sine die. 

(Sgd.) G.L. FIELDING, 
[L.S.l Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: To this clause add the 

following: 
36. Property Allowances. 

2. Clause 36.—Property Allowances: After Clause 
35.—Introduction of Change insert this clause in the 
following terms: 

36.—Property Allowances. 
(1) In this clause: 
"Agent" means a person carrying on business as 

an estate agent in a State or Territory of the 
Commonwealth, being, in a case where the law of 
that State or Territory provides for the registration 
or licensing of persons who carry on such a business, 
a person duly registered or licensed under that law. 

"Dependent relative" in relation to an employee 
means a relative or other person who is solely 
dependent on the employee for support. 

"Expenses" in relation to an employee means all 
costs incurred by the employee in the following 
areas:— 

(a) Legal Fees in accordance with the 
Solicitor's Remuneration Order 1976 as 
amended and varied, duly paid to a 
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solicitor or in lieu thereof, fees charged by 
a settlement agent for professional costs 
incurred in respect of the sale or purchase, 
the maximum fee to be claimed shall be as 
set out under item 8 of the above order. 

(b) Disbursements duly paid to a solicitor or a 
settlement agent necessarily incurred in 
respect of the sale or purchase of the 
residence. 

(c) Real Estate Agent's Commission in 
accordance with that fixed by the Real 
Estate and Business Agents Supervisory 
Board, acting under section 61 of the Real 
Estate and Business Agents Act 1978 duly 
paid to an agent for services rendered in 
the course of and incidental to the sale of 
the property, the maximum fee to be 
claimed shall be 50 per cent as set out 
under items 1 or 2 — Sales by Private 
Treaty or items 1 and 2 — Sales by Auction 
of the Maximum Remuneration Notice. 

(d) Stamp Duty. 
(e) Fees paid to the Registrar of Titles or to 

the officer performing duties of a like 
nature and for the same purpose in 
another State of the Commonwealth. 

(f) Expenses relating to the execution of 
discharge of a first mortgage. 

(g) The amount of expenses reasonably 
incurred by the employee in advertising the 
dwelling house for sale. 

"Locality" in relation to an officer means:— 
(a) Within the metropolitan area, that area 

within a radius of 50 kilometres from the 
Perth Central Railway Station, and 

(b) Outside the metropolitan area, that area 
within a radius of 50 kilometres from an 
employee's headquarters when they are 
situated outside of the metropolitan area. 

"Residence" includes any accommodation of a 
kind commonly known as a flat or a home unit that 
is, or is intended to be, a separate tenement. 

"Settlement Agent" means a person carrying on 
business as settlement agent in a State or Territory 
of the Commonwealth, being, in a case where the 
Law of that State or Territory provides for the 
registration of licensing of persons who carry on 
such a business, a person duly registered or licensed 
under that Law. 

(3) (a) When an employee is transferred from one 
locality to another in the Public interest or in the 
ordinary course of promotion or transfer, or on 
account of illness due to causes over which he has no 
control, he shall be entitled to be paid a property 
allowance for reimbursement of expenses incurred 
by him — 

(i) In the sale of a residence in his former 
locality, which at the date on which he 
received notice of his transfer to his new 
locality — 

(aa) he owned and occupied; or 
(bb) he was purchasing under a contract 

of sale providing for vacant 
possession; or 

(cc) he was constructing for his own 
permanent occupation on 
completion of construction and, 

(ii) In the purchase of a residence or land for 
the purpose of erecting a residence thereon 
for his own permanent occupation in the 
new locality. 

(b) An employee shall be reimbursed such 
following expenses as are incurred in relation to the 
sale of a dwelling/house:— 

(i) if the employee engaged an agent to sell the 
dwelling/house on his behalf — 50 per 
cent of the amount of the commission paid 
to the agent in respect of the sale of the 
dwelling/house; 

(ii) if the employee engaged a solicitor to act 
for him in connection with the sale of the 
dwelling/house — the amount of the 
professional costs and disbursements 
necessarily incurred and paid to the 
solicitor in respect of the sale of the 
dwelling/house; 

(iii) if the land on which the dwelling/house is 
created was subject to a first mortgage and 
that mortgage was discharged on the sale, 
then an employee shall, if, in a case where 
a solicitor acted for the mortgage in 
respect of the discharge of the mortgage 
and the employee is required to pay the 
amount of the professional costs and 
disbursements necessarily incurred by the 
mortgage in respect of the discharge of the 
mortgage — the amount so paid by the 
employee; 

(iv) if the employee did not engage an agent to 
sell the dwelling/house on his behalf — the 
amount of the expenses reasonably 
incurred by the employee is advertising the 
dwelling/house for sale. 

(c) An employee shall be reimbursed such 
following expenses as are incurred in relation to the 
purchase of a dwelling/house:— 

(i) if the employee engaged a solicitor or 
settlement agent to act for him in connec- 
tion with the purchase of the dwelling/ 
house — the amount of the professional 
costs and disbursements necessarily 
incurred and paid to the solicitor or 
settlement agent in respect of the purchase 
of the dwelling/house; 

(ii) if the employee mortgaged the land on 
which the dwelling/house was erected in 
conjunctin with the purchase of the 
dwelling/house, then an employee shall, 
if, a case where a solicitor acted for the 
mortgagee and the employee is required to 
pay and has paid the amount of the 
professional costs and disbursements 
(including valuation fees but not a 
procuration fee payable in connection 
with the mortgage) necessarily incurred by 
the mortgagee in respect of the mortgage 
— the amount so paid by the employee; 

(iii) if the employee did not engage a solicitor 
or settlement agent to act for him in 
connection with the purchase or such a 
mortgage — the amount of the expenses 
reasonably incurred by the employee in 
connection with the purchase or the 
mortgage, as the case may be, other than a 
procuration fee paid by the employee in 
connection with the mortgage. 

(d) An employee is not entitled to be paid a 
property allowance under subclause (2) (a) (ii) unless 
he is entitled to be paid a property allowance under 
subclause (2) (a) (i), provided that the 
Commissioner of Police may approve the payment 
of a property allowance under subclause (2) (a) (ii) 
to an employee who is not entitled to be paid a 
property allowance under subclause (2) (a) (i) if the 
Commissioner is satisfied that it was necessary for 
the employee to purchase a residence or land for the 
purpose of erecting a residence thereon in his new 
locality because of his transfer from his former 
locality. 
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(e) For the purpose of this clause it is immaterial 
that the ownership, sale or purchase is — 

(i) in the case of a married employee, solely or 
jointly or in common with — 

(aa) his spouse, 
(bb) a dependent relative, or 
(cc) his spouse and a dependent 

relative, or 
(ii) in the case of any other employee, solely or 

jointly or in common with a dependent 
relative living with him. 

(f) Where an employee sells or purchases a 
residence jointly or in common with another person 
— not being a person referred to in subclause (2) (e) 
— he shall be paid only the proportion of the 
expenses for which he is responsible. 

(g) An application by an employee for a property 
allowance shall be accompanied by evidence of the 
payment by the employee of the expenses, being 
evidence that is satisfactory to the Commissioner. 

(h) Notwithstanding the foregoing provisions, an 
employee is not entitled to the payment of a 
property allowance — 

(i) In respect of a sale or purchase prescribed 
in subclause (2) (a) which is effected — 

(aa) more than 12 months after the date 
on which he took up duty in his new 
locality, or 

(bb) after the date on which he received 
notification that he was being 
transferred back to his former 
locality; 

provided that the Commissioner may, in 
exceptional circumstances, grant an 
extension of time for such period as is 
deemed reasonable. 

(ii) Where the employee is transferred from 
one locality to another solely at his own 
request or on account of misconduct. 

POLICE AWARD 
No. 2 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — variation of award. 

The Hon Minister for Police 
and 

Western Australian Police Union of Workers. 
No. 803 of 1987. 

POLICE AWARD 1965. 
Police Officers Police 

COMMISSIONER G.L. FIELDING. 
23rd day of September 1987. 

Order. 
HAVING heard Mr J.D. Miller on behalf of the appli- 
cant and Miss H.R. Puriri on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 having satisfied 
itself that the terms of the General Order of the Commis- 
sion No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Police Award 1965 as amended be 
further amended in accordance with the following 
Schedule with effect from the beginning of the first 
pay period commencing on and from this day. 

(Sgd.) G.L. FIELDING, 
[U.S.] Commissioner. 

67 W.A.I.G. 

Schedule. 
Clause 10.—Travelling Allowances: Amend subclause 

4 (a) by adding the following proviso: 
Provided that an employee shall only be entitled 

to reimbursement for one meal per shift. 

POLICE AWARD 
No. 2 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — variation of award. 

Western Australian Police Union of Workers 
and 

The Hon Minister for Police. 
No. 969 of 1987. 

POLICE AWARD 1965. 
Police Officers Police 

COMMISSIONER G.L. FIELDING. 
23rd day of September 1987. 

Order. 
HAVING heard Miss H.R. Puriri on behalf of the appli- 
cant and Mr J.D. Miller on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 having satisfied 
itself that the terms of the General Order of the Commis- 
sion No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Police Award 1965 as amended be 
further amended in accordance with the following 
Schedule with effect on and from the 1st day of July 
1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
Clause 13.—Allowance for Use of Employee's Own 

Vehicle: In subclauses 2 (a) and 2 (b) delete the rates of 
"33.1, 33.9, 37.5, 34.8" and "9.6" and insert "34.5, 
35.5, 39.2, 36.9" and "12.1" respectively. 

POULTRY BREEDING FARM AND 
HATCHERY WORKERS AWARD 

No. 20 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Hampton Hatcheries and Others. 
No. 651 of 1984. 

POULTRY BREEDING FARM AND 
HATCHERY WORKERS AWARD. 

No. 20 of 1976. 
Poultry and Agricultural 
Hatchery Attendants 

COMMISSIONER J.A. NEGUS. 
14th day of September 1987. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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Order. 
HAVING heard Mr T. Beech on behalf of the applicant 
and Mr J. Uphill on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Poultry Breeding Farm and Hatchery 
Workers Award No. 20 of 1976, as varied be further 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
date herein. 

(Sgd.) J.A. NEGUS, 
[U.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Renumber the existing 

number and title 32.—Junior Employees — Special 
Orders to 33.—Junior Employees — Special Orders. 

Immediately after the number and title 31.—Maternity 
Leave add the number and title 32.—Payment of Wages 
— 38-Hour Week. 

2. Clause 7.—Hours: Delete this clause and insert the 
following in lieu: 

7.—Hours. 
Section A — Hours: 

(1) (a) The provisions of this clause apply to all 
employees to whom this award applies. 

(b) Subject to the provisions of this clause the 
ordinary hours of work shall be an average of 38 per 
week to be worked on one of the following bases: 

(i) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 
14 consecutive days; or 

(iii) 114 hours within a work cycle not exceed- 
ing 21 consecutive days; or 

(iv) 152 hours within a work cycle not exceed- 
ing 28 consecutive days. 

(c) The ordinary hours of work may be worked on 
any five days of the week and shall be worked 
between the hours of 6.00 a.m. and 6.00 p.m. 

(d) The ordinary hours of work shall not exceed 
10 hours on any day. 

Provided that in any arrangement or ordinary 
working hours, where such ordinary hours are to 
exceed eight hours on any day, the arrangement of 
hours shall be subject to the agreement between the 
employer and the majority of employees in the plant 
or section or sections concerned. 

(e) The ordinary hours of work shall be 
consecutive except for the meal break as prescribed 
in subclause (f) hereof. 

(f) A meal break of not more than one hour and 
not less than 30 minutes shall be granted each day. 

(g) An employee shall not be compelled to work 
less than three hours and not more than five hours 
continuously before taking a break for a meal. 

Section B — Implementation of 38-Hour Week: 
(1) Except as provided in subclause (4) hereof, the 

method of implementation of the 38-hour week may 
be any one of the following: 

(a) By employees working less than eight 
ordinary hours on one or more days each 
week; or 

(b) By fixing one day of ordinary working 
hours on which all employees will be off 
duty during a particular work cycle; or 

(c) By rostering employees off duty on various 
days of the week during a particular work 
cycle so that each employee has one day of 
ordinary hours off duty during that cycle. 

(d) Any day off duty shall be arranged so that 
it does not coincide with a holiday pre- 
scribed in subclause (1) of Clause 14.— 
Holidays of this award. 

(2) In each plant, an assessment should be made 
as to which method of implementation best suits the 
business and the proposal shall be discussed with the 
employees concerned, the objective being to reach 
agreement on the method of implementation prior 
to 1 October 1987. 

(3) In the absence of an agreement at plant level, 
the procedure for resolving special, anomalous or 
extraordinary problems shall be as follows: 

(a) Consultation shall take place within the 
particular establishment concerned. 

(b) If it is unable to be resolved at establish- 
ment level, the matter shall be referred to 
the Secretary of the Union or his/her 
deputy, at which level a conference of the 
parties shall be convened without delay. 

(c) In the absence of agreement either party 
may refer the matter to the Western 
Australian Industrial Relations 
Commission. 

(4) Different methods of implementation of a 
38-hour week may apply to various groups or 
sections of employees in the plant or establishment 
concerned. 

(5) Notice of Days Off Duty: Except as provided 
in subclause (6) hereof, in cases where, by virtue of 
the arrangement of his/her ordinary working hours, 
an employee in accordance with paragraphs (b) and 
(c) of subclause (1) hereof, is entitled to a day off 
duty during his/her work cycle, such employee shall 
be advised by the employer at least four weeks in 
advance of the day he/she is to take off duty. 

(6) (a) An employer, with the agreement of the 
majority of employees concerned, may substitute 
the day an employee is to take off in accordance 
with paragraphs (b) and (c) of subclause (1) hereof, 
for another day in the case of a breakdown in 
machinery or a failure or shortage of electric power 
or to meet the requirements of the business in the 
event of rush orders or some other emergency 
situation. 

(b) An employer and employee may by agreement 
substitute the day the employee is to take off for 
another day. 
Section C — Procedures for In Plant Discussions: 

(1) Procedures shall be established for discus- 
sions, the objective being to agree on the method of 
implementing a 38-hour week in accordance with 
Section A — Hours and Section B — Implementa- 
tion of 38-Hour Week of this clause and shall entail 
an objective review of current practices to establish 
where improvements can be made and 
implemented. 

(2) The procedure should allow for discussions to 
continue even though all matters may not be 
resolved by 1 October 1987. 

(3) The procedures should make suggestions as to 
the recording of understandings reached and 
methods of communicating agreements and 
understandings to all employees, including the 
overcoming of language difficulties. 

(4) The procedures should allow for the 
monitoring of agreements and understandings 
reached in plant. 

(5) In cases where agreement cannot be reached in 
plant in the first instance or where problems arise 
after initial agreements or understandings have been 
achieved in plant, a formal monitoring procedure 
shall apply. The basic steps in this procedure shaU be 
as applies with respect to special, anomalous or 
extraordinary problems as prescribed in subclause 
(3) of Section B of this clause. 
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3. Clause 8.—Overtime: Delete this clause and insert 
the following in lieu: 

8.—Overtime. 
(1) The provisions of this clause apply to all 

employees. 
(2) (a) Subject to the provisions of this subclause, 

all work done beyond the ordinary working hours 
on any day, shall be paid for at the rate of time and 
one half for the first two hours and double time 
thereafter. 

For the purposes of this subclause, ordinary 
hours shall mean the hours of work fixed in an 
establishment in accordance with sections A — 
Hours, B — Implementation of 38-Hour Week and 
C — Procedures for In Plant Discussions of Clause 
7.—Hours. 

(b) (i) Work done on Saturdays after 12 noon or 
on Sundays shall be paid for at the rate of 
double time. 

(ii) Work done on any day prescribed as a 
holiday under this award shall be paid for 
at the rate of double time and one half. 

(c) In computing overtime each day shall stand 
alone. 

(d) Overtime on shift work shall be based on the 
rate payable for shift work. 

(3) (a) When an employee is required for duty 
during any meal time whereby his/her meal is 
postponed for more than half an hour, he/she shall 
be paid at overtime rates until he/she gets his/her 
meal. 

(b) (i) When an employee is recalled to work 
after leaving the job he/she shall be paid 
for at least three hours at overtime rates. 

(ii) Time reasonably spent in getting to and 
from the job shall be counted as time 
worked. 

(c) (i) An employee required to work overtime 
for more than two hours, without being 
notified on the previous day or earlier that 
he/she will be so required to work, shall be 
supplied with a meal by the employer or 
paid $5.00 for a meal. 

(ii) If the amount of overtime required to be 
worked necessitates a second or 
subsequent meal, the employer shall, 
unless he/she has notified the employees 
concerned on the previous day or earlier, 
that such a second or subsequent meal will 
also be required, provide such meals or 
pay an amount of $4.50 for each second or 
subsequent meal. 

(iii) No such payments need to be made to 
employees living in the same locality as 
their workshops who can reasonably 
return home for such meals. 

(iv) If an employee in consequence of receiving 
such notice has provided him/herself with 
a meal or meals and is not required to work 
overtime, or is required to work less 
overtime than notified, he/she shall be 
paid the amount required. 

4. Clause 13.—Absence Through Sickness: Delete this 
clause and insert the following in lieu: 

13.—Absence Through Sickness. 
(1) (a) An employee who is unable to attend or 

remain at his/her place of employment during the 
ordinary hours of work by reason of personal ill 
health or injury shall be entitled to payment during 
such absence in accordance with the provisions of 
this clause. 

(i) Employee who actually works 38 ordinary 
hours each week: An employee whose 
ordinary hours of work are arranged in 

accordance with paragraph (a) of sub- 
clause (1) of section B — Implementation 
of 38-Hour Week of Clause 7.—Hours so 
that he/she actually works 38 ordinary 
hours each week shall be entitled to 
payment during such absence for the 
actual ordinary hours absent, 

(ii) Employee who works an average of 38 
ordinary hours each week: An employee 
whose ordinary hours of work are 
arranged in accordance with paragraph (b) 
or (c) of subclause (1) of Section B — 
Implementation of 38-Hour Week of 
Clause 7.—Hours so that he/she works an 
average of 38 ordinary hours each week 
during a particular work cycle shall be 
entitled to pay during such absence 
calculated as follows: 

duration of absence x appropriate weekly rate 
ordinary hours normally 5 

worked that day 

An employee shall not be entitled to claim 
payment for personal ill health or injury 
nor will his/her sick leave entitlement be 
reduced if such ill health or injury occurs 
on the week day he/she is to take off duty 
in accordance with paragraph (b) or (c) of 
subclause (1) of Section B — Implementa- 
tion of 38-Hour Week of Clause 7.— 
Hours. 

(b) Notwithstanding the provisions of paragraph 
(a) of this subclause an employee may adopt an 
alternative method of payment of sick leave entitle- 
ments where the employer and the majority of 
his/her employees so agree. 

(c) Entitlement to payment shall accrue at the rate 
of one sixth of a week for each completed month of 
service with the employer. 

(d) If in the first or successive years of service with 
the employer an employee is absent on the ground of 
personal ill health or injury for a period longer than 
his/her entitlement to paid sick leave, payment may 
be adjusted at the end of that year of service, or at 
the time the employee's services terminate, if before 
the end of that year of service, to the extent that the 
employee has become entitled to further paid sick 
leave during that year of service. 

(2) The unused portions of the entitlement to paid 
sick leave in any one year shall accumulate from 
year to year and subject to this clause may be 
claimed by the employee if the absence by reason of 
personal ill health or injury exceeds the period for 
which entitlement has accrued during the year at the 
time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period 
exceeding 10 weeks in any one year of service. 

(3) To be entitled to payment in accordance with 
this clause the employee shall as soon as reasonably 
practicable advise the employer of his/her inability 
to attend for work, the nature of his/her illness or 
injury and the estimated duration of the absence. 
Provided that such advice, other than in 
extraordinary circumstances, shall be given to the 
employer within 24 hours of the commencement of 
the absence. 

(4) The provisions of this clause do not apply to 
an employee who fails to produce a certificate from 
a medical practitioner dated at the time of the 
absence or who fails to supply such other proof of 
the illness or injury as the employer may reasonably 
require provided that the employee shall not be 
required to produce a certificate from a medical 
practitioner with respect to absences of two days or 
less unless after two such absences in any year of 
service the employer requests in writing that the next 
and subsequent absences in that year, if any, shall be 
accompanied by such certificate. 
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(5) (a) Subject to the provisions of this subclause, 
the provisions of this clause apply to an employee 
who suffers personal ill health or injury during the 
time when he/she is absent on annual leave and the 
employee may apply for and the employer shall 
grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if 
the employee was confined to his/her place of 
residence or a hospital as a result of his/her personal 
ill health or injury for a period of seven consecutive 
days or more and he/she produces a certificate from 
a registered medical practitioner that he/she was so 
confined. Provided that the provisions of this para- 
graph do not relieve the employee of the obligation 
to advise the employer in accordance with subclause 
(3) of this clause if he/she is unable to attend for 
work on the working day next following his/her 
annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he/she 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and 
(c) of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced 
by the paid sick leave and the replaced annual leave 
may be taken at another time mutually agreed to by 
the employer and the employee or, failing 
agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs 
before then, be paid for in accordance with the pro- 
visions of Clause 15.—Annual Leave. 

(e) Payment for replaced annual leave shall be at 
the rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 15.—Annual Leave 
shall be deemed to have been paid with respect to the 
replaced annual leave. 

(6) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1 to 4, the 
paid sick leave standing to the credit of the employee 
at the date of transmission from service with the 
transmitter shall stand to the credit of the employee 
at the commencement of service with the transmittee 
and may be claimed in accordance with the 
provisions of this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to employees who are entitled 
to payment under the Workers' Compensation and 
Assistance Act nor to employees whose injury or 
illness is the result of the employee's own 
misconduct. 

(8) The provisions of this clause do not apply to 
casual employees. 

5. Clause 15.—Annual Leave: Delete subclause (6) (a) 
of this clause and insert the following in lieu: 

(6) (a) If, after one month's continuous service in 
any qualifying 12 monthly period, an employee 
lawfully leaves his/her employment or his/her 
employment is terminated by the employer through 
no fault of the employee, the employee shall: 

(i) If such termination occurs before 1 
October 1987 be paid 3.08 hours' pay at 
the rate of wage prescribed by subclause 
(1) of this clause, divided by 40, in respect 
of each completed week of continuous 
service; or 

(ii) If termination occurs on or after 1 October 
1987 be paid 2.923 hours' pay at the rate of 

wage prescribed by subclause (1) of this 
clause, divided by 38, in respect of each 
completed week of continuous service. 

6. Clause 32.—Junior Employees — Special Orders: 
renumber existing clause to 33.—Junior Employees — 
Special Orders. 

7. Clause 32.—Payment of Wages — 38-Hour Week: 
Immediately after Clause 31.—Maternity Leave of this 
award add the following new clause: 

32.—Payment of Wages — 38-Hour Week. 
(1) Each employee shall be paid the appropriate 

rate shown in Clause 9.—Wages of this award. 
Subject to subclause (2) of this clause payment shall 
be pro rata where less than the full week is worked. 

(2) From the date that a 38-hour week system is 
implemented by an employee, wages shall be paid as 
follows: 

(a) Actual 38 Ordinary Hours: In the case of 
an employee whose ordinary hours of 
work are arranged in accordance with 
paragraph (a) of subclause (1) of section B 
— Implementation of 38-Hour Week of 
Clause 7.—Hours so that he/she works 38 
ordinary hours each week, wages shall be 
paid weekly or fortnightly according to the 
actual ordinary hours worked each week 
or fortnight. 

(b) Average of 38 Ordinary Hours: Subject to 
subclauses (3) and (4) hereof, in the case of 
an employee whose ordinary hours of 
work are arranged in accordance with 
paragraphs (b) or (c) of subclause (1) of 
section B — Implementation of 38-Hour 
Week of Clause 7.—Hours so that he/she 
works an average of 38 ordinary hours 
each week during a particular work cycle, 
wages shall be paid weekly or fortnightly 
according to a weekly average of ordinary 
hours worked even though more or less 
than 38 ordinary hours may be worked in 
any particular week of the work cycle. 

Special Note — Explanation of Averaging System. 
As provided in paragraph (b) of this subclause a 

worker whose ordinary hours may be more or less 
than 38 in any particular week of a work cycle, is to 
be paid his wages on the basis of an average of 38 
ordinary hours so as to avoid fluctuating wage 
payments each week. An explanation of the 
averaging system of paying wages is set out below: 

(i) Section B — Implementation of 38-Hour 
Week in Clause 7.—Hours in subclause 
(1), paragraphs (c) and (d) provides that in 
implementing a 38-hour week the ordinary 
hours of a worker may be arranged so that 
he is entitled to a day off, on a fixed day or 
rostered day basis, during each work cycle. 
It is in these circumstances that the 
averaging system would apply. 

(ii) If the 38-hour week is to be implemented 
so as to give a worker a day off in each 
work cycle this would be achieved if, 
during a work cycle of 28 consecutive days 
(that is, over four consecutive weeks) the 
workers' ordinary hours were arranged on 
the basis that for three of the four weeks he 
worked 40 ordinary hours each week and 
in the fourth week he worked 32 ordinary 
hours. That is, he would work for eight 
ordinary hours each day, Monday to 
Friday inclusive for three weeks and eight 
ordinary hours on four days only in the 
fourth week — a total of 19 days during 
the work cycle. 

(iii) In such case the averaging system applies 
and the weekly wage rates for ordinary 
hours of work applicable to the employee 
shall be the average weekly wage rates set 
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out for the employee's classification in 
Clause 9.—Wages of this award and shall 
be paid each week even though more or 
less than 38 ordinary hours are worked 
that week. 
In effect, under the averaging system, the 
employee accrues a "credit" each day he 
works actual ordinary hours in excess of 
the daily average which would otherwise 
be seven hours 36 minutes. This "credit" 
is carried forward so that in the week of 
the cycle that he works on only four days, 
his actual pay would be for an average of 
38 ordinary hours even though, that week, 
he works a total of 32 ordinary hours. 
Consequently, for each day an employee 
works eight ordinary hours he accrues a 
"credit" of 24 minutes (0.4 hours). 
The maximum "credit" the employee may 
accrue under this system is 0.4 hours on 19 
days; that is, a total of seven hours and 36 
minutes. 

(iv) As provided in subclause (3) of this clause, 
an employee will not accrue a ' 'credit'' for 
each day he is absent from duty other than 
on annual leave, long service leave, 
holidays prescribed under this award, paid 
sick leave, workers' compensation or 
bereavement leave. 

(3) Absences from Duty 
(a) An employee whose ordinary hours are 

arranged in accordance with paragraph (c) 
or (d) of Section B — Implementation of 
38-Hour Week of Clause 7.—Hours and 
who is paid wages in accordance with para- 
graph (a) of subclause (2) hereof and is 
absent from duty (other than on annual 
leave, long service leave, holidays pre- 
scribed under this award, paid sick leave, 
workers' compensation or bereavement 
leave) shall, for each day he is so absent, 
lose average pay for that day calculated by 
dividing his average weekly wage rate by 
five. 

An employee who is so absent from duty 
for part of a day shall lose average pay for 
each hour he is absent by dividing his 
average daily pay rate by eight. 

■>) Provided when such an employee is absent 
from duty for a whole day he will not accrue a 
"credit" because he would not have worked 
ordinary hours that day in excess of seven hours 
36 minutes for which he would otherwise have 
been paid. Consequently, during the week of 
the work cycle he is to work less than 38 
ordinary hours he will not be entitled to average 
pay for that week. In that week, the average 
pay will be reduced by the amount of the 
"credit" he does not accrue for each whole day 
during the work cycle he is absent. 
The amount by which an employee's average 
weekly pay will be reduced when he is absent 
from duty (other than on annual leave, long 
service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation 
or bereavement leave) is to be calculated as 
follows: 

1. Employee takes one day off without authorisation 
in first week of cycle. 

Total of "credits" not 
accrued during cycle average weekly pay 

Week of Cycle 
1st Week 

2nd and 3rd Weeks 

4th Week 

Payment 
average weekly pay 
less one day's pay 
(i.e. one-fifth) 
average weekly pay 
each week 
average pay 
less credit not accrued 
on day of absence 
average pay 
less 0.4 hours 

2. Employee takes each of the four days off without 
authorisation in the fourth week. 

Week of Cycle 
1st, 2nd and 
3rd Weeks 
4th Week 

Payment 

average pay each week 
average pay 
less four-fifths of 
average pay for the four 
days absent 
less total of credits not 
accrued that week 
one-fifth average pay 
less four x 0.4 hours 

one-fifth average pay 
less 1.6 hours 

Examples: (An employee's ordinary hours are 
arranged so that he works eight ordinary hours on five 
days of each week for three weeks and eight ordinary 
hours on four days of the fourth week.) 

(4) Alternative Method of Payment: An alterna- 
tive method of paying wages to that prescribed by 
subclauses (2) and (3) of this clause may be agreed 
between the employer and the majority of the 
employees concerned. 

(5) Day Off Coinciding with Pay Day: In the 
event that an employee, by virtue of the arrange- 
ment of his/her ordinary working hours, is to take a 
day off duty on a day which coincides with pay day, 
such employee shall be paid no later than the 
working day immediately following pay day. 
Provided that, where the employer is able to make 
suitable arrangements, wages may be paid on the 
working day preceding pay day. 

(6) Method of Payment: The employee may be 
paid his/her wages by cheque or into his/her bank 
account, provided that this provision shall not apply 
to any employee whose ordinary working hours at 
the date of this order are 38 hours, or an average of 
38 hours, per week without the consent of the 
employee concerned. 

(7) Termination of Employment: An employee 
who lawfully leaves his/her employment or is 
dismissed for reasons other than misconduct shall be 
paid all moneys due to him/her at the termination of 
his/her service with the employer. 

Provided that in the case of an employee whose 
ordinary hours are arranged in accordance with 
paragraph (c) or (d) of subclause (1) of Section B — 
Implementation of 38-Hour Week and who is paid 
average pay and who has not taken the day off due 
to him/her during the work cycle in which his/her 
employment is terminated, the wages due to that 
employee shall include a total of credits accrued 
during the work cycle as detailed in the Special Note 
following paragraph (b) of subclause (2) of this 
clause. 

Provided further, where the employee has taken a 
day off during the work cycle in which his/her 
employment is terminated, the wages due to that 
employee shall be reduced by the total of credits 
which have not accrued during the work cycle. 
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(8) Details of Payments to be Given: Where an 
employee requests his/her employer to state in 
writing with respect to each week's wages the 
amount of wages to which he/she is entitled, the 
amount of deductions made therefrom, the net 
amount being paid to him/her, and the number of 
hours worked, the employer shall do so not less than 
two hours before the employee is paid. 

(9) Calculation of Hourly Rate: Except as pro- 
vided in subclause (3) of this clause the ordinary rate 
per hour shall be calculated by dividing the 
appropriate weekly rate by 38, provided that until 1 
March 1988 the figure 40 shall apply in lieu of 38. 

PRINTING (GOVERNMENT PRINTING OFFICE) 
AWARD No. 31 of 1975. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

Government Printer 
and 

Printing and Kindred Industries Union, Western 
Australian Branch, Industrial Union of Workers. 

No. 1187 of 1987. 

PRINTING (GOVERNMENT PRINTING OFFICE) 
AWARD No. 31 of 1975. 

Printer Printing 

COMMISSIONER J.A. NEGUS. 
21st day of September 1987. 

Order. 
HAVING heard Mr B. Warner on behalf of the applicant 
and Mr G. Bucknall on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent, 
hereby orders — 

That the Printing (Government Printing Office) 
Award No. 31 of 1975 be varied in accordance with 
the attached Schedule. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 10.—Rates of Wages, subclause (9): The 

amount of the visual display terminal allowance is to be 
increased to $7.70 with effect from 1 July 1986. 

SHOP AND WAREHOUSE 
(WHOLESALE AND RETAIL ESTABLISHMENTS) 

AWARD No. 32 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

Boans, A Division of Myer Stores Ltd and Others 
and 

The Shop, Distributive and Allied Employees' 
Association of Western Australia. 

No. 843 of 1987. 

SHOP AND WAREHOUSE 
(WHOLESALE AND RETAIL ESTABLISHMENTS) 

AWARD No. 32 of 1976. 
Various Wholesale and 

COMMISSIONER O.K. SALMON. 
16th day of September 1987. 

Order. 
HAVING heard Mr D.M. Jones on behalf of the appli- 
cants and Mr T.M. Bishop on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Shop and Warehouse (Wholesale and 
Retail Establishments) Award No. 32 of 1976 be 
varied in accordance with the following Schedule 
and that such variation in respect to part 1 of the 
Schedule shall have effect from the beginning of the 
first pay period commencing on or after 16 
September 1987, and in respect to part 2 of the 
Schedule shall have effect from the beginning of the 
first pay period commencing on or after 12 March 
1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 28.—Wages: In subclause (1) of Part I insert 

new paragraphs (f) and (g) as follows:— 
(f) Storeman Operator Grade I who is required by 

the employer to be in charge of a shop store or 
warehouse or other employees: 

(i) If placed in charge of a shop 
store or warehouse with no 
other employees or if placed in 
charge of less than three other 
employees   $304.60 

(ii) If placed in charge of three or 
more other employees but less 
than 10 other employees  $312.90 

(iii) If placed in charge of 10 or 
more other employees  $329.50 

(g) Storeman Operator Grade II who is required 
by the employer to be in charge of a shop store or 
warehouse or other employees:— 

(i) If placed in charge of a shop 
store or warehouse with no 
other employees or if placed in 
charge of less than three other 
employees   $309.20 

(ii) If placed in charge of three or 
more other employees but less 
than 10 other employees  $317.50 

(iii) If placed in charge of 10 or 
more other employees  $334.10 

2. Clause 28.—Wages: In subclause (1) of Part III 
insert a new paragraph (c) as follows:— 

(c) The allowances prescribed by this subclause 
shall not be payable to an employee engaged, and 
paid, as a "Storeman Operator Grade 1" or a 
"Storeman Operator Grade 2". 
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SLOW LEARNING CHILDREN'S GROUP 
(SALARIED OFFICERS) AWARD 

No. 13 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — variation of Award. 

Hospital Salaried Officers Association 
of Western Australia (Union of Workers) 

and 
Slow Learning Children's Group (Inc). 

No. 909 of 1987. 

SLOW LEARNING CHILDREN'S GROUP 
(SALARIED OFFICERS) AWARD 1981. 

Salaried O fficers Health and 
Welfare Services 

COMMISSIONER G.L. FIELDING. 
18th day of September 1987. 

Order. 
HAVING heard Mr D.P. Hill on behalf of the Applicant 
and Mr J.F. Flood on behalf of the Respondent, the 
Commission (constituted by the Public Service 
Arbitrator), pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 having satisfied 
itself that the terms of the General Order of the 
Commission No. 1195 of 1986, dated 24 April 1987, have 
been complied with, and by consent, hereby orders — 

That the Slow Learning Children's Group 
(Salaried Officers) Award 1981 as amended be 
further amended in accordance with the following 
Schedule with effect on and from the 1st day of July 
1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
Clause 21.—Motor Vehicle Allowances: Delete this 

clause and insert in lieu thereof:— 
(1) Allowance for Employees Required to Supply 

and Maintain a Vehicle as a Term of Employment: 
(a) An employee who is required to supply 

and maintain a motor vehicle for use when 
travelling on official business as a term of 
employment and who is not in receipt of 
an allowance provided by subclause (5) 
shall be reimbursed monthly in accordance 
with the appropriate rates set out in 
subclause (7) for journeys travelled on 
official business and approved by the 
employer or an authorised employee. 

(b) An employee who is reimbursed under the 
provisions of subclause (1) (a) will also be 
subject to the following conditions:— 

(i) For the purposes of subclause (1) 
(a) an employee shall be reimbursed 
with the appropriate rates set out in 
subclause (7) for the distance 
travelled from the employee's 
residence to the place of duty and 
for the return distance travelled 
from place of duty to residence 
except on a day where the employee 
travels direct from residence to 
headquarters and return and is not 
required to use the vehicle on 
official business during the day. 

(ii) Where an employee, in the course 
of a journey, travels through two or 
more separate areas, reimburse- 
ment shall be made at the appro- 
priate rate applicable to each of the 

areas traversed as set out in 
subclause (7). 

(iii) Where an employee does not travel 
in excess of 4 000 kilometres in a 
year an allowance calculated by 
multiplying the appropriate rate 
per kilometre by the difference 
between the actual distance 
travelled and 4 000 kilometres shall 
be paid to the employee provided 
that where the employee has less 
than 12 months' qualifying service 
in the year then the 4 000 kilometre 
distance will be reduced on a pro 
rata basis and the allowance calcu- 
lated accordingly. 

(iv) Where a part-time employee is 
eligible for the payment of an 
allowance under (iii) above such 
allowance shall be calculated on the 
proportion of total hours worked 
in that year by the employee to the 
annual standard hours had the 
employee been employed on a full- 
time basis for the year. 

(v) An employee who is required to 
supply and maintain a motor 
vehicle for use on official business 
is excused from this obligation in 
the event of the employee's vehicle 
being stolen, consumed by fire, or 
suffering a major and unforeseen 
mechanical breakdown or accident, 
in which case all entitlement to 
reimbursement ceases while the 
employee is unable to provide the 
motor vehicle or a replacement. 

(vi) It shall be open to the employer or 
his representative to elect to waive 
the requirement that an employee 
supply and maintain a motor 
vehicle for use on official business 
but three months' written notice of 
the intention so to do shall be given 
to the employee concerned. 

(2) Allowance for Employees Relieving 
Employees Subject to subclause (1): 

(a) An employee not required to supply and 
maintain a motor vehicle as a term of 
employment who is required to relieve an 
employee required to supply and maintain 
a motor vehicle as a term of employment 
shall be reimbursed all expenses incurred 
in accordance with the appropriate rates 
set out in subclause (7) for all journeys 
travelled on official business and approved 
by the employer or an authorised 
employee where the employee is required 
to use his/her vehicle on official business 
whilst carrying out the relief duties. 

(b) For the purposes of subclause (2) (a) an 
employee shall be reimbursed all expenses 
incurred in accordance with the appro- 
priate rates set out in subclause (7) for the 
distance travelled from the employee's 
residence to place of duty and the return 
distance travelled from place of duty to 
residence except on a day where the 
employee travels direct from residence to 
headquarters and return and is not 
required to use the vehicle on official 
business during the day. 

(c) Where an employee in the course of a 
journey travels through two or more 
separate areas, reimbursement shall be 
made at the appropriate rate applicable to 
each of the areas traversed as set out in 
subclause (7). 
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(d) For the purpose of this subclause the 
allowance provided in subclause (1) (b) (iii) 
and (iv) shall not apply. 

(3) Allowance for Other Employees Using 
Vehicle on Official Business: 

(a) An employee who is not required to supply 
and maintain a motor vehicle for use when 
travelling on official business as a term of 
employment, but when requested by the 
employer or an authorised employee, 
voluntarily consents to use the vehicle and 
who is not in receipt of an allowance 
provided by subclause (5) shall, for 
journeys travelled on official business 
approved by the employer or an 
authorised employee be reimbursed all 
expenses incurred in accordance with 
appropriate rates set out in subclauses (8) 
and (9). 

(b) For the purpose of subclause (3) (a) an 
employee shall not be entitled to reim- 
bursement for any expenses incurred in 
respect to the distance between the 
employee's residence and headquarters 
and the return distance from headquarters 
to residence. 

(c) Where an employee in the course of a 
journey travels through two or more 
separate areas, reimbursement shall be 
made at the appropriate rate applicable to 
each of the areas traversed as set out in 
subclause (8). 

(4) Allowance for Towing Employer's Caravan 
or Trailer: In cases where employees are required to 
tow employer's caravans on official business, the 
additional rate shall be three cents per kilometre. 
When an employer's trailer is towed on official 
business the additional rate shall be two cents per 
kilometre. 

(5) Commuted Allowance: The employer may 
authorise a commuted amount for reimbursement 
of costs for motor vehicles or any other conveyance 
belonging to an employee. 

(6) Increase of Inadequate Rates: The employer 
may increase the rates prescribed by this clause in 
any case in which it is satisfied that they are 
inadequate. 

(7) Requirement to Supply and Maintain a Motor 
Car: 

Engine Displacement 
Area and Details (in cubic centimetres) 

Over Over 1600cc 
Rate per kilometre 2600cc 1600cc- and 

2600cc Under 
Metropolitan Area: 
First 4000 kilometres 71.0 60.6 54.0 
Over 4000-8000 kilometres 31.2 26.9 24.2 
Over 8000-16000 kilometres 18.0 15.6 14.3 
Over 16000 kilometres 25.9 21.9 19.5 
South West Land Division: 
First 4000 kilometres 72.5 62.0 55.3 
Over 4000-8000 kilometres 32.1 27.7 25.0 
Over 8000-16000 kilometres 18.6 16.3 14.8 
Over 16000 kilometres 26.5 22.4 19.9 
North of 23.5 degrees 
South Latitude: 
First 4000 kilometres 81.5 69.9 62.6 
Over 4000-8000 kilometres 35.3 30.5 27.6 
Over 8000-16000 kilometres 20.0 17.4 15.9 
Over 16000 kilometres 23.0 19.8 17.1 
Rest of State: 
First 4000 kilometres 75.6 64.6 57.5 
Over 4000-8000 kilometres 33.4 28.8 25.9 
Over 8000-16000 kilometres 19.3 16.8 15.4 
Over 16000 kilometres 24.3 21.0 19.0 
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(8) Voluntary Use of a Motor Car: 
Engine Displacement 

Area and Details (in cubic centimetres) 
Over Over 1600cc 

Rate per kilometre 2600cc 1600cc- and 
2600cc Under 

Metropolitan Area 34.5 29.7 26.7 
South West Land Division 35.5 30.6 27.5 
North of 23.5 degrees 
South Latitude 39.2 33.8 30.5 
Rest of the State 36.9 31.7 28.5 

(9) Voluntary Use of a Motor Cycle: 
Distance Travelled During 
a Year on Official Business Rate 

Cents per kilometre 
Rate per kilometre 12.1 

(10) In this Award the following expressions shall 
have the following meaning: 

"A year" means 12 months commencing on the 
1st day of July and ending on the 30th day of June 
next following. 

"South West Land Division" means the South 
West Land Division as defined by section 28 of the 
Land Act 1933-1971 excluding the area contained 
within the Metropolitan Area. 

"Rest of the State" means that area south of 23.5 
degrees south latitude, excluding the Metropolitan 
Area and the South West Land Division. 

"Term of Employment'' — means a requirement 
made known to the employee at the time of applying 
for the position by way of publication in the 
advertisement for the position, written advice to the 
employee contained in the offer for the position or 
oral communication at interview by an interviewing 
employee and such requirement is accepted by the 
employee either in writing or orally. 

(11) The allowances in this clause shall be varied 
in accordance with any movement in the allowances 
in the Public Service Motor Vehicle Allowances 
Consolidation Award 1986, No. 13 of 1976. 

STOREMEN (GOVERNMENT) AWARD 
No. 20 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

The Hon Premier of the State of Western Australia 
and Others 

and 
The Shop, Distributive and Allied Employees' 

Association of Western Australia. 
No. 818 of 1987. 

STOREMEN (GOVERNMENT) AWARD 1979 
No. 20 of 1969. 

Storemen Government Stores 

COMMISSIONER O.K. SALMON. 
9th day of September 1987. 
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Order. 
HAVING heard Ms K. Burke on behalf of the applicants 
and Mr J. Bullock on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Storemen (Government) Award No. 20 
of 1969 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after 9 September 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 6.—Definitions: Delete this clause and insert 

in lieu the following:— 
6.—Definitions. 

"Storeperson in Charge" means a storeperson 
appointed as such by the employer to take charge of 
a section, department or store at the Government 
Stores Department and who is directly responsible 
to the Controller of Stores or deputy. 

"Storeperson Grade 1" means a worker engaged 
in receiving, unpacking, storing, weighing, packing, 
marking or despatching and generally handling, 
checking and recording stores coming into and 
going out of a store. 

"Storeperson Grade 2" means a worker who: 
(a) carries out the duties of a Storeperson 

Grade 1 in a store where no other store- 
person is employed, or 

(b) is employed by the Education Depart- 
ment, Education Supplies Branch, carries 
out the duties of a Storeperson Grade 1, 
and in addition is required to identify and 
correctly pick orders for stock items in 
accordance with requisitioned 
requirements. 

"Storeperson Grade 3" means a worker carrying 
out the duties of a Storeperson Grade 1 who is 
placed in charge of less than three other workers. 

"Storeperson Grade 4" means a worker carrying 
out the duties of a Storeperson Grade 1 who is 
placed in charge of three or more but less than 10 
other workers. 

"Storeperson Grade 5" means a worker carrying 
out the duties of a Storeperson Grade 1 who is 
placed in charge of 10 or more other workers. 

"Casual Worker" is a worker engaged by the 
hour and who may be dismissed or leave the 
employer's service at any moment without notice. 
Provided that any worker employed for a period of 
four weeks or less shall be classed as a casual worker 
and be paid not less than the minimum rate pre- 
scribed herein for a casual worker. But this pro- 
vision shall not apply in cases where a worker 
engaged as a weekly worker is dismissed for incom- 
petence or misconduct. 

"Storeperson Operator I" means a worker carry- 
ing out the duties of a Storeperson Grade 1, who is 
required to operate the following Mechanical 
Equipment in the performance of his duties. 

(a) Ride on power operated tow motor. 
(b) Ride on power operated pallet truck. 
(c) Walk beside power operated high lift 

stacker. 
"Storeperson Operator 11" means a worker 

carrying out the duties of a Storeperson Grade I and 
who is required to operate the following Mechanical 
Equipment in the performance of those duties. 

(a) Ride on power operated forklift. 

(b) High lift stacker. 
(c) High lift stock picker. 
(d) Power operated overhead traversing hoist. 

STOREMEN (GOVERNMENT) AWARD 
No. 20 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 827 of 1986. 

Between the Shop, Distributive and Allied Employees' 
Association of Western Australia, Applicant and 
the Premier of the State of Western Australia and 
Others, Respondents. 

Order. 
HAVING heard Mr T.M. Bishop on behalf of the 
applicant and Mr K. Richardson on behalf of the respon- 
dents, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Storemen (Government) Award 1979 
Award No. 20 of 1969 be varied in accordance with 
the following Schedule and that such variation shall 
have effect as from the beginning of the first pay 
period commencing on or after the date hereof. 

Dated at Perth this 14th day of October 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Add a new Clause 31.— 

Introduction of Change to this clause. 
2. Clause 31.—Introduction of Change: Insert this 

clause following Clause 30.—Deduction of Union 
Subscriptions: 

31.—Introduction of Change. 
(1) Employer's duty to notify 

(a) Where an employer has made a definite 
decision to introduce major changes in 
production, program, organisation, 
structure or technology that are likely to 
have significant effects on employees, the 
employer shall notify the employees who 
may be affected by the proposed changes 
and their union or unions. 

(b) "Significant effects" include termination 
of employment, major changes in the 
composition, operation or size of the 
employer's workforce or in the skills 
required; the elimination or diminution of 
job opportunities, promotion opportuni- 
ties or job tenure; the alteration of hours 
of work; the need for retraining or transfer 
of employees to other work or locations 
and restructuring of jobs. Provided that 
where the Award makes provision for 
alteration of any of the matters referred to 
herein an alteration shall be deemed not to 
have significant effect. 

(2) Employer's duty to discuss change 
(a) The employer shall discuss with the 

employees affected and their union or 
unions, inter alia, the introduction of the 
changes referred to in subclause (1) hereof, 
the effects the changes are likely to have on 
employees, measures to avert or mitigate 
the adverse effects of such changes on 
employees and shall give prompt 
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consideration to matters raised by the 
employees and/or their unions in relation 
to the changes. 
The discussion shall commence as early as 
practicable after a firm decision has been 
made by the employer to make the changes 
referred to in subclause (1) hereof. 
For the purposes of such discussion, the 
employer shall provide to the employees 
concerned and their union or unions, all 
relevant information about the changes 
including the nature of the changes pro- 
posed; the expected affects of the changes 
on employees and any other matters likely 
to effect employees provided that any 
employer shall not be required to disclose 
confidential information the disclosure of 
which would be inimical to his/her/its 
interests. 

WESTERN AUSTRALIAN SCHOOL OF NURSING 
(SALARIED OFFICERS) AWARD 

No. 37 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — variation of Award. 

Hospital Salaried Officers Association 
of Western Australia (Union of Workers) 

and 
The Hon Minister for Health. 

No. PSA 2271 of 1987. 

WESTERN AUSTRALIAN SCHOOL OF NURSING 
(SALARIED OFFICERS) AWARD 1982. 

Salaried Officers Health and 
Welfare Services 

COMMISSIONER G.L. FIELDING. 
18th day of September 1987. 

Order. 
HAVING heard Mr D.P. Hill on behalf of the Applicant 
and Mr J.F. Flood on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been com- 
plied with, and by consent, hereby orders — 

That the Western Australian School of Nursing 
(Salaried Officers) Award 1982 as amended be 
further amended in accordance with the following 
Schedule with effect on and from the 1st day of July 
1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
Clause 19.—Motor Vehicle Allowances: Delete this 

clause and insert in lieu thereof:— 
(1) Allowance for Employees Required to Supply 

and Maintain a Vehicle as a Term of Employment: 
(a) An employee who is required to supply 

and maintain a motor vehicle for use when 
travelling on official business as a term of 
employment and who is not in receipt of 
an allowance provided by subclause (5) 

shall be reimbursed monthly in accordance 
with the appropriate rates set out in 
subclause (7) for journeys travelled on 
official business and approved by the 
employer or an authorised employee. 

(b) An employee who is reimbursed under the 
provisions of subclause (1) (a) will also be 
subject to the following conditions:— 

(i) For the purposes of subclause (1) 
(a) an employee shall be reimbursed 
with the appropriate rates set out in 
subclause (7) for the distance 
travelled from the employee's 
residence to the place of duty and 
for the return distance travelled 
from place of duty to residence 
except on a day where the employee 
travels direct from residence to 
headquarters and return and is not 
required to use the vehicle on 
official business during the day. 

(ii) Where an employee, in the course 
of a journey, travels through two or 
more separate areas, reimburse- 
ment shall be made at the appro- 
priate rate applicable to each of the 
areas traversed as set out in 
subclause (7). 

(iii) Where an employee does not travel 
in excess of 4 000 kilometres in a 
year an allowance calculated by 
multiplying the appropriate rate 
per kilometre by the difference 
between the actual distance 
travelled and 4 000 kilometres shall 
be paid to the employee provided 
that where the employee has less 
than 12 months' qualifying service 
in the year then the 4 000 kilometre 
distance will be reduced on a pro 
rata basis and the allowance calcu- 
lated accordingly. 

(iv) Where a part-time employee is 
eligible for the payment of an 
allowance under (iii) above such 
allowance shall be calculated on the 
proportion of total hours worked 
in that year by the employee to the 
annual standard hours had the 
employee been employed on a full- 
time basis for the year. 

(v) An employee who is required to 
supply and maintain a motor 
vehicle for use on official business 
is excused from this obligation in 
the event of the employee's vehicle 
being stolen, consumed by fire, or 
suffering a major and unforeseen 
mechanical breakdown or accident, 
in which case all entitlement to 
reimbursement ceases while the 
employee is unable to provide the 
motor vehicle or a replacement. 

(vi) It shall be open to the employer or 
his representative to elect to waive 
the requirement that an employee 
supply and maintain a motor 
vehicle for use on official business 
but three months' written notice of 
the intention so to do shall be given 
to the employee concerned. 

(2) Allowance for Employees Relieving 
Employees Subject to subclause (1): 

(a) An employee not required to supply and 
maintain a motor vehicle as a term of 
employment who is required to relieve an 
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employee required to supply and maintain 
a motor vehicle as a term of employment 
shall be reimbursed all expenses incurred 
in accordance with the appropriate rates 
set out in subclause (7) for all journeys 
travelled on official business and approved 
by the employer or an authorised 
employee where the employee is required 
to use his/her vehicle on official business 
whilst carrying out the relief duties. 

(b) For the purposes of subclause (2) (a) an 
employee shall be reimbursed all expenses 
incurred in accordance with the appro- 
priate rates set out in subclause (7) for the 
distance travelled from the employee's 
residence to place of duty and the return 
distance travelled from place of duty to 
residence except on a day where the 
employee travels direct from residence to 
headquarters and return and is not 
required to use the vehicle on official 
business during the day. 

(c) Where an employee in the course of a 
journey travels through two or more 
separate areas, reimbursement shall be 
made at the appropriate rate applicable to 
each of the areas traversed as set out in 
subclause (7). 

(d) For the purpose of this subclause the 
allowance provided in subclause (1) (b) (iii) 
and (iv) shall not apply. 

(3) Allowance for Other Employees Using 
Vehicle on Official Business: 

(a) An employee who is not required to supply 
and maintain a motor vehicle for use when 
travelling on official business as a term of 
employment, but when requested by the 
employer or an authorised employee, 
voluntarily consents to use the vehicle and 
who is not in receipt of an allowance 
provided by subclause (5) shall, for 
journeys travelled on official business 
approved by the employer or an 
authorised employee be reimbursed all 
expenses incurred in accordance with 
appropriate rates set out in subclauses (8) 
and (9). 

(b) For the purpose of subclause (3) (a) an 
employee shall not be entitled to reim- 
bursement for any expenses incurred in 
respect to the distance between the 
employee's residence and headquarters 
and the return distance from headquarters 
to residence. 

(c) Where an employee in the course of a 
journey travels through two or more 
separate areas, reimbursement shall be 
made at the appropriate rate applicable to 
each of the areas traversed as set out in 
subclause (8). 

(4) Allowance for Towing Employer's Caravan 
or Trailer: In cases where employees are required to 
tow employer's caravans on official business, the 
additional rate shall be three cents per kilometre. 
When an employer's trailer is towed on official 
business the additional rate shall be two cents per 
kilometre. 

(5) Commuted Allowance: The employer may 
authorise a commuted amount for reimbursement 
of costs for motor vehicles or any other conveyance 
belonging to an employee. 

(6) Increase of Inadequate Rates: The employer 
may increase the rates prescribed by this clause in 
any case in which it is satisfied that they are 
inadequate. 

(7) Requirement to Supply and Maintain a Motor 
ir: 

Engine Displacement 
Area and Details (in cubic centimetres) 

Over Over 1600cc 
Rate per kilometre 2600cc 1600cc- and 

260Qcc Under 
Metropolitan Area: 
First 4000 kilometres 71.0 60.6 54.0 
Over 4000-8000 kilometres 31.2 26.9 24.2 
Over 8000-16000 kilometres 18.0 15.6 14.3 
Over 16000 kilometres 25.9 21.9 19.5 
South West Land Division: 
First 4000 kilometres 72.5 62.0 55.3 
Over 4000-8000 kilometres 32.1 27.7 25.0 
Over 8000-16000 kilometres 18.6 16.3 14.8 
Over 16000 kilometres 26.5 22.4 19.9 
North of 23.5 degrees 
South Latitude: 
First 4000 kilometres 81.5 69.9 62.6 
Over 4000-8000 kilometres 35.3 30.5 27.6 
Over 8000-16000 kilometres 20.0 17.4 15.9 
Over 16000 kilometres 23.0 19.8 17.1 
Rest of State: 
First 4000 kilometres 75.6 64.6 57.5 
Over 4000-8000 kilometres 33.4 28.8 25.9 
Over 8000-16000 kilometres 19.3 16.8 15.4 
Over 16000 kilometres 24.3 21.0 19.0 

(8) Voluntary Use of a Motor Car: 
Engine Displacement 

Area and Details (in cubic centimetres) 
Over Over 1600cc 

Rate per kilometre 2600cc 1600cc- and 
2600cc Under 

Metropolitan Area 34.5 29.7 26.7 
South West Land Division 35.5 30.6 27.5 
North of 23.5 degrees 
South Latitude 39.2 33.8 30.5 
Rest of the State 36.9 31.7 28.5 

(9) Voluntary Use of a Motor Cycle: 
Distance Travelled During 
a Year on Official Business Rate 

Cents per kilometre 
Rate per kilometre 12.1 

(10) In this Award the following expressions shall 
have the following meaning: 

"A year" means 12 months commencing on the 
1st day of July and ending on the 30th day of June 
next following. 

"South West Land Division" means the South 
West Land Division as defined by section 28 of the 
Land Act 1933-1971 excluding the area contained 
within the Metropolitan Area. 

"Rest of the State" means that area south of 23.5 
degrees south latitude, excluding the Metropolitan 
Area and the South West Land Division. 

"Term of Employment" — means a requirement 
made known to the employee at the time of applying 
for the position by way of publication in the 
advertisement for the position, written advice to the 
employee contained in the offer for the position or 
oral communication at interview by an interviewing 
employee and such requirement is accepted by the 
employee either in writing or orally. 

(11) The allowances in this clause shall be varied 
in accordance with any movement in the allowances 
in the Public Service Motor Vehicle Allowances 
Consolidation Award 1986, No. 13 of 1976. 
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AWARDS/AGREEMENTS — 
Second tier/wage fixing principles 

1987 — orders — 

AERATED WATER AND CORDIAL 
MANUFACTURING INDUSTRY AWARD 

No. 10 of 1975. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Cadbury Schweppes Pty Ltd 
and 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 

WA Branch. 
No. C611 of 1987. 

Production and Aerated Water and 
Distribution Workers Cordial Manufacturing 

COMMISSIONER J.A. NEGUS. 
18th day of September 1987. 

Order. 
WHEREAS a conference was held before the Commis- 
sion in Perth on 15 September and 17 September 1987 
and the first session was attended by — Mr J. Uphill who 
appeared for the applicant employer, Mr R. Caithness, 
Operations Manager of the applicant employer's 
business and Mr M. Kirk who appeared for the 
respondent Union; whereas the Commission was 
informed of a series of meetings which had taken place at 
the Cadbury Schweppes factory in Osborne Park, when 
all employees who were members of the respondent 
Union met as a group on 17 August 1987 and during the 
following two days held further discussions in small 
groups with management representatives to identify 
proposed areas of restructuring and improvement in 
efficiency; whereas the Commission was informed that 
on 19 August 1987 the Union Shop Steward, Mr L. 
Bowden conducted a meeting of all employees who were 
union members to discuss the proposals and that meeting 
voted to accept the proposals; whereas the Commission 
was informed that on 28 August 1987, Mr Kirk discussed 
the proposals with Mr Caithness and then on 1 
September 1987 Mr Kirk conducted a further meeting of 
Union members which meeting confirmed acceptance of 
the proposals; whereas the Applicant employer has sub- 
mitted detailed estimates of the savings expected to be 
accomplished by the restructuring and efficiency changes 
and those estimates have been recorded in the Commis- 
sion's files; whereas the changes in work practices have 
been agreed by the parties as follows:— 

(1) The average weekly hours (on a yearly basis) 
will be arranged so that ordinary hours during 
summer will be worked over five days and during 
winter over four days. 

(2) The introduction of fortnightly pay by cheque 
or payment direct to employee nominated bank 
accounts. 

(3) Clocking on and off in work clothes. Practice 
of "wash up time" before official shift finish to be 
discontinued. 

(4) Medical Certificates to accompany pay claim 
for sick leave due to absence on the day before, or 
the day after an RDO. 

(5) Multi Skilling and Job Training: 
(a) Employees will be offered the opportunity 

to increase job skills i.e. to be trained in 
the operation of machines and equipment 
for periods of up to four weeks at no 
increase in their usual rate of pay. 
Participation in the multi skilling and job 
training program will be on a voluntary 

basis and employees may withdraw from 
the program at any stage should they so 
desire. Employees not participating in the 
recognised multi skilling and job training 
program will be paid the appropriate 
award rates of pay for any higher duties 
performed. 

(b) Regular operators will participate and co- 
operate in the multi-skilling and training 
program by: 

(i) Assisting in training the employees 
selected. 

(ii) Accepting temporary assignments 
in other jobs at their normal rate of 
pay whilst training of the selected 
employee continues. 

(c) The following, Departmental Manager, 
Area Supervisor, Area Leading Hand and 
the Training Operator will be responsible 
for assessing a trainee's competence at the 
completion of each training period. Once 
it is determined that a trainee is competent 
in a particular task of higher classification 
they will be paid the appropriate award 
rate of pay for any occasions that they 
perform the task in the future. 

(d) The practice of maintaining higher 
classifications for employees at their 
higher rate of pay when transferred to 
lower classification for jobs in "off 
season" will continue as before. 

(e) The intent of this proposal is to have fully 
trained operators available as and when 
needs arise in the future. 

now therefore the Commission, being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders — 

That notwithstanding the provisions of the 
Aerated Water and Cordial Manufacturing Industry 
Award No. 10 of 1975, the changes to work 
practices agreed between the parties and detailed 
above shall operate and the employees of the 
Applicant company who are or are eligible to be 
members of the Respondent union shall have their 
total weekly wage rates increased by four per cent 
from the first pay period commencing on or after 
the date herein. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

IRON ORE PRODUCTION AND PROCESSING 
(Hamersley Iron Pty Ltd) 

No. 15 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Hamersley Iron Pty Limited 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others. 

No. C569 of 1987. 

Various Occupations Mining (Iron Ore) 

COMMISSIONER W.S. COLEMAN. 
26th day of August 1987. 
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Order. 
WHEREAS a conference was held before the Commis- 
sion in Perth on 19 August 1987 and another at Karratha 
on 26 August 1987 and the last mentioned conference 
was attended by:— 

Mr T. Lynch — Chief Industrial Relations 
Consultant 

Mr S. Hughes — Industrial Relations Graduate 
Mr I. Williams — General Manager, Dampier 

Operations 
Mr A. Messenger — General Manager, Technical 

Services, Dampier 
Mr B. King — General Manager, Paraburdoo 

Operations 
Mr R. White — General Manager, Power Genera- 

tion and Distribution, Dampier 
Mr V. Strong — General Manager, Tom Price 

Operations 
Mr G. Murdoch — Manager, Rail Operations, 

7 Mile Dampier 
Mr A. Hawkey — Specialist Industrial Advisor, 

Dampier 
Mr W. Joiner — Manager Plant Production, 

Paraburdoo 
Mr K. McGrath — Specialist Industrial Advisor, 

Paraburdoo 
Mr C. McKenney — Specialist Industrial Advisor, 

7 Mile Dampier 
Mr G. Young — State Official CMEWU (and repre- 

senting TWU, PGEU and BTA) 
Mr D. Keegan — State Official, CMEWU 
Mr N. Everingham — CMEWU Vice President, 

Dampier 
Mr P. Bates — CMEWU Convenor/Secretary, 

Dampier 
Mr G. Metherell — CMEWU Deputy Convenor, 

Tom Price 
Mr N. Wortlehock — CMEWU Convenor, 

Paraburdoo 
Mr C. Butcher — State Official, AWU 
Mr N. Barton — AWU Convenor, Tom Price 
Mr R. Kelly — AWU Convenor, Paraburdoo 
Mr T. Castrikum — AWU Convenor, Dampier 
Mr J. Mossenton — AMWSU Convenor, Dampier 

and Acting State Official 
Mr C. Hollinshead — AMWSU Convenor, 

Paraburdoo 
Mr N. Nikolich — AMWSU Convenor, Tom Price 
Mr D. Forster — State Official, ASEMFWU 
Mr I. Chadwick — ASEFWU Convenor, Dampier 
Mr B. Ingate — ASEFWU Deputy Convenor, Tom 

Price 
Mr J. Murie — State Official N/W Office ETU 
Mr M. Ferrins — TWU Convenor, Dampier 
Mr B. Henry — PGEU Convenor, Tom Price 
Mr G. McCulloch — ETU Convenor, Paraburdoo 
Mr T. Mclnerney — ETU Convenor, Dampier 
Mr P. Shankley — ETU Deputy Convenor, Tom 

Price 
(Apologies from Mr B. Stirling, Specialist Industrial 

Advisor, Tom Price) 

whereas Hamersley Iron Pty Limited having reassessed 
its operating levels in the light of the market determined 
the following objectives: 

— To increase productivity, 
— To reduce unit costs, 
— To remove restrictions which inhibit efficient work 

practices, 
— To achieve the optimal utilisation of the workforce 

by the deployment of individuals on any work 
within their individual competency, and 

— To achieve a substantial reduction in the number of 
classifications specified under the award. 

whereas the Unions party to the award, having recog- 
nised the difficult economic environment in which the 
Company operates, the national interest and the need 

"to develop a greater sense of co-operation and under- 
standing between capital and labour in this country than 
has ever been seen or thought possible before", 
committed themselves to an initiative which included 
action to reduce demarcation barriers, advance multi- 
skilling, training and retraining, broadbanding and 
changes to work patterns; whereas negotiations were 
undertaken between the parties and the Unions' insured 
that there were interim reports back to the workforce on 
all aspects of the discussions so that there was authority 
for those discussions to continue; whereas the parties 
addressed the following issues in reaching an agreement: 
— Settlement of disputes procedure, five days' written 

notice (exclusive of weekends and public holidays) 
of industrial action and the abolition of industrial 
disputes arising from demarcation issues; 

— Contract of employment, the performance of duties 
within an employees competence; 

— Smoko breaks without halting or delaying the 
continuity of production — the discontinuance of 
the provision of mid-shift meals; 

— Extended spread of hours for day workers and 
staggered starting times for shifts; 

— Productive hours of work and employee absences; 
Abolition of days in lieu for time worked on public 
holidays; 

— Railway Signals and Communications Operations; 
Abolition of payment under "availability" 
provisions; 

— Mine Production — Tom Price, introduction of 
multi-skilling arrangements on a permanent basis; 

— Railway Traffic Operations — relocation of 
personnel from Tom Price and Paraburdoo to 
Dampier and revised rostering with the provision of 
a "twentieth" shift on each roster cycle, abolition of 
the "four hour rule"; 

— Utilisation of contractors — maintenance of 
production and disputes settling procedure; 

— The induction of all supervisors and managers in the 
new work arrangements; 

whereas the parties have submitted to the Commission a 
transcript of the discussions which culminated in the 
agreement and the Company has prepared documenta- 
tion on 2200 individual job classifications and has made 
copies available to the Commission; whereas the parties 
have implemented a programme to effect restructuring 
and efficiencies within the Company's operations and 
have reached agreement as to:— 
— Broadbanding of the wage structure, 
— the definition of job roles at each wage level in the 

main sections of the Company's operations, 
— the deployment of employees within their compe- 

tence as directed by the Company under the new 
classifications and wage structure which results 
from the broadbanding and job definitions, 

— the elimination of historical, traditional, 
organisational and territorial demarcation barriers, 
and 

— the elimination of 192 job classifications within a 28 
level wage structure and establishment of 63 new 
classifications in a 13 level wage structure. 

whereas the changes in work practices have been 
identified and explained in detail and particulars have 
been recorded in the Commission; whereas the Commis- 
sion being satisfied that:— 
— The parties have a genuine commitment to all 

aspects of the agreement and in particular to the 
implementation of the prevention of disputes 
procedure, 

— changes to work practices and changes to manage- 
ment practices are an integral part of the agreement, 

— the attitudinal change necessary to effect structural 
changes within the Company's operations is 
reflected in the provisions of the agreement. The 
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parties have taken steps to ensure that the changes in 
work practices are monitored and where appro- 
priate review mechanisms have been put in place, 

— the restructuring exercise has not been designed to 
effect a levelling up of wage rates, but that a 
fundamental review of jobs has taken place and 
increases in wage rates have been based on merit, 

— the restructuring and efficiency exercise has 
identified provisions in the Iron Ore Production and 
Processing Award No. 15 of 1985 that are not longer 
appropriate and action has been taken to rectify the 
situation, 

— the efficiencies which have been achieved and 
restructuring that has been completed has been done 
without attempting to balance the returns to the 
employees with the value of changes to the 
Company, 

— the changes have been genuine and designed to meet 
the needs of the Company in increasing productivity 
and reducing unit costs, and 

— the improvements in wages and conditions as 
detailed in Exhibit 5 in the documentation sub- 
mitted to the Commission do not result in an 
increase in costs exceeding four per cent of wages. 

whereas the information submitted to the Commission 
by the parties on the Company's payments of super- 
annuation contributions which forms part of the agree- 
ment negotiated in conjunction with the arrangements 
under the Restructuring and Efficiency Principle 
(Exhibit 1, Schedule No. 1) do not involve the equivalent 
of a wage increase in excess of three per cent of ordinary 
times earnings of employees and that the arrangement 
does not have retrospective application; now therefore 
the Commission being satisfied that the agreement 
reached conforms with the Restructuring and Efficiency 
Principle and the Superannuation Principle enunciated 
by the Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986 and by consent, hereby 
orders — 

1. That notwithstanding the provisions of Iron 
Ore Production and Processing (Hamersley Iron 
Pty Limited) Award No. 15 of 1985, the provisions 
of the agreement between the parties detailed in 
Exhibit 1 as submitted to the Commission on 26 
August shall operate with effect from 30 August 
1987 with the wage increase under the second tier 
ceiling being paid on 13 September 1987. 

2. That the Order of the Commission in matter 
No. 1258 of 1986 dated 12 December 1986 be 
cancelled with effect from 30 August 1987. 

3. That the Company's contributions to the 
approved superannuation scheme for employees 
known as the Hamersley Employee Benefit Fund 
shall commence on 30 August 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C679(7) of 1987. 

Between Westside Welders Pty Ltd, Applicant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Respondent. 

Order. 
WHEREAS a conference was held on 25 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas both 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 25th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

ENGINE DRIVERS (GENERAL) AWARD 
No. 21A of 1977. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C679(6) of 1987. 

Between Ocean Shipyards (WA) Pty Ltd, Applicant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia; Electrical Trades 
Union of Australia (Western Australian Branch), 
Perth and the Construction, Mining and Energy 
Workers' Union of Australia, Western Australian 
Branch, Respondents. 

Order. 
WHEREAS a conference was held on 25 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas the 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
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practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 32 
and 19 of the Metal Trades (General) Award No. 13 
of 1965 and Engine Drivers (General) Award No. 
21A of 1977 respectively shall notwithstanding the 
provisions of those clauses have their actual rates of 
pay increased by four per cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the Unions 
listed in the Schedule of this Order. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 25th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation«already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 25th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
Electrical Trades Union of Australia (Western Austra- 

lian Branch), Perth. 
The Construction, Mining and Energy Workers' Union 

of Australia, Western Australian Branch. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C679(5) of 1987. 

Between Melwire Pty Ltd, Applicant and Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia, Respondent. 

Order. 
WHEREAS a conference was held on 25 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas both 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C679(3) of 1987. 

Between Email Ltd, Email York Division, Applicant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Respondent. 

Order. 
WHEREAS a conference was held on 25 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas both 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
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hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 25 th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the Unions 
listed in the Schedule of this Order. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 25th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
The Construction, Mining and Energy Workers' Union 

of Australia, Western Australian Branch. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD 

No. 20 of 1973. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C679(2) of 1987. 

Between Eglo Engineering Pty Ltd, Applicant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and the Construction, 
Mining and Energy Workers' Union of Australia, 
Western Australian Branch, Respondents. 

Order. 
WHEREAS a conference was held on 25 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas the 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 32 
and 27 of the Metal Trades (General) Award No. 13 
of 1965 and Engine Drivers (Building and Steel 
Construction) Award No. 20 of 1973 respectively 
shall notwithstanding the provisions of those clauses 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C679(l) of 1987. 

Between Bowra Holdings Ltd, Applicant and 
Amalgamated 

Metal Workers and Shipwrights Union of Western 
Australia; Australasian Society of Engineers, 
Moulders and Foundry Workers, Industrial Union 
of Workers, Western Australian Branch and 
Electrical Trades Union of Australia (Western 
Australian Branch), Perth, Respondents. 

Order. 
WHEREAS a conference was held on 25 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas the 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 32 
of the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 
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3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the Unions 
listed in the Schedule of this Order. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 25th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.)B.J. COLLIER, 
[L. S. ] Chief Commissioner. 

of, or are eligible to be members of, the 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 25th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
Australasian Society of Engineers, Moulders and 

Foundry Workers, Industrial Union of Workers, 
Western Australian Branch. 

Electrical Trades Union of Australia (Western Austra- 
lian Branch), Perth. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C681(2) of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and Granall 
Engineering Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held on 25 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas both 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Respondent who 
are employed in a classification covered by Clause 
32 of the Metal Trades (General) Award No. 13 of 
1965 shall notwithstanding the provisions of that 
clause have their actual rates of pay increased by 
four per cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Respondent who are covered by the 
Agreement subject to this Order and are members 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C681(l) of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and 
Kewdale Structural Engineering Pty Ltd, 
Respondent. 

Order. 
WHEREAS a conference was held on 25 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas both 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Respondent who 
are employed in a classification covered by Clause 
32 of the Metal Trades (General) Award No. 13 of 
1965 shall notwithstanding the provisions of that 
clause have their actual rates of pay increased by 
four per cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Respondent who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 25th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 
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METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C594 of 1987. 

Between Vinidex Tubemakers Pty Limited, Applicant 
and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Electrical Trades 
Union of Australia (Western Australian Branch), 
Perth, Respondents. 

Order. 
WHEREAS a conference was held on 18 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas the 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986 and by consent hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 32 
and 27 of the Metal Trades (General) Award No. 13 
of 1965 and Engine Drivers (Building and Steel 
Construction) Award No. 20 of 1973 respectively 
shall notwithstanding the provisions of those clauses 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the Unions 
listed in the Schedule of this Order. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 18th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L .S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
Electrical Trades Union of Australia (Western Austra- 

lian Branch), Perth. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. €410 of 1987. 

Between Harnischfeger of Australia Pty Ltd, Applicant 
and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Respondent. 

Order. 
WHEREAS a conference was held on 18 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas both 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 18th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L .S.] Chief Commissioner. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

SHOP AND WAREHOUSE 
(WHOLESALE AND RETAIL ESTABLISHMENTS) 

AWARD No. 32 of 1976. 
COMMERCIAL TRAVELLERS AND SALES 

REPRESENTATIVES AWARD 
No. 43 of 1978. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C660 of 1987. 

Between Email Westinghouse Pty Ltd (Perth Electricity 
Meters Plant), Applicant and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; the Shop, Distributive and Allied 
Employees' Association of Western Australia and 
Sales Representatives' and Commercial Travellers' 
Guild of WA, Industrial Union of Workers, 
Respondents. 

56821—4 
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Order. 
WHEREAS a conference was held on 18 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas the 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 32, 
28 and 7 of the Metal Trades (General) Award No. 
13 of 1965; Shop and Warehouse (Wholesale and 
Retail Establishments) State Award No. 32 of 1976 
and Commercial Travellers and Sales 
Representatives Award No. 43 of 1978 respectively 
shall notwithstanding the provisions of those clauses 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of the Unions listed 
in the attached Schedule. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 18th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
The Shop, Distributive and Allied Employees' Associa- 

tion of Western Australia. 
Sales Representatives' and Commercial Travellers' Guild 

of WA, Industrial Union of Workers. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

SHOP AND WAREHOUSE 
(WHOLESALE AND RETAIL ESTABLISHMENTS) 

AWARD No. 32 of 1976. 
COMMERCIAL TRAVELLERS AND SALES 

REPRESENTATIVES AWARD 
No. 43 of 1978. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C661 of 1987. 

Between Email Westinghouse Pty Ltd (Gas Meter 
Works), Applicant and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; the Shop, Distributive and Allied 
Employees' Association of Western Australia and 
Sales Representatives' and Commercial Travellers' 
Guild of WA, Industrial Union of Workers, 
Respondents. 

Order. 
WHEREAS a conference was held on 18 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas the 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 32, 
28 and 7 of the Metal Trades (General) Award No. 
13 of 1965; Shop and Warehouse (Wholesale and 
Retail Establishments) State Award No. 32 of 1976 
and Commercial Travellers and Sales 
Representatives Award No. 43 of 1978 respectively 
shdl notwithstanding the provisions of those clauses 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normaEy receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of the Unions listed 
in the attached Schedule. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 18th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
The Shop, Distributive and Allied Employees' Associa- 

tion of Western Australia. 
Sales Representatives' and Commercial Travellers' Guild 

of WA, Industrial Union of Workers. 
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METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

CLERKS (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD 

No. 38 of 1947. 
SHOP AND WAREHOUSE 

(WHOLESALE AND RETAIL ESTABLISHMENTS) 
AWARD No. 32 of 1976. 

COMMERCIAL TRAVELLERS AND SALES 
REPRESENTATIVES AWARD 

No. 43 of 1978. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C662 of 1987. 

Between Email Westinghouse Pty Ltd (Air Handling 
Department), Applicant and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch; the 
Shop, Distributive and Allied Employees' 
Association of Western Australia and Sales 
Representatives' and Commercial Travellers' Guild 
of WA, Industrial Union of Workers, Respondents. 

Order. 
WHEREAS a conference was held on 18 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas the 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 32, 
11, 28 and 7 of the Metal Trades (General) Award 
No. 13 of 1965; Clerks (Wholesale and Retail 
Establishments) Award No. 38 of 1947; Shop and 
Warehouse (Wholesale and Retail Establishments) 
State Award No. 32 of 1976 and Commercial 
Travellers and Sales Representatives Award No. 43 
of 1978 respectively shall notwithstanding the 
provisions of those clauses have their actual rates of 
pay increased by four per cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of the Unions listed 
in the attached Schedule. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 18th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
Federated Clerks' Union of Australia Industrial Union 

of Workers, WA Branch. 
The Shop, Distributive and Allied Employees' Associa- 

tion of Western Australia. 
Sales Representatives' and Commercial Travellers' Guild 

of WA, Industrial Union of Workers. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

CLERKS (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD 

No. 38 of 1947. 
SHOP AND WAREHOUSE 

(WHOLESALE AND RETAIL ESTABLISHMENTS) 
AWARD No. 32 of 1976. 

COMMERCIAL TRAVELLERS AND SALES 
REPRESENTATIVES AWARD 

No. 43 of 1978. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C663 of 1987. 

Between Email Westinghouse Pty Ltd (Switchgear Sales 
Department), Applicant and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch; the 
Shop, Distributive and Allied Employees' 
Association of Western Australia and Sales 
Representatives' and Commercial Travellers' Guild 
of WA, Industrial Union of Workers, Respondents. 

Order. 
WHEREAS a conference was held on 18 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas the 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 32, 
11, 28 and 7 of the Metal Trades (General) Award 
No. 13 of 1965; Clerks (Wholesale and Retail 
Establishments) Award No. 38 of 1947; Shop and 
Warehouse (Wholesale and Retail Establishments) 
State Award No. 32 of 1976 and Commercial 
Travellers and Sales Representatives Award No. 43 
of 1978 respectively shall notwithstanding the 
provisions of those clauses have their actual rates of 
pay increased by four per cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 
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3. That this Order shall apply to all employees of shall expressly exclude tool allowance, overtime, 
the said Applicant who are covered by the penalty rates, disability allowances, shift 
Agreement subject to this Order and are members allowances, special rates, fares and travelling time 
of, or are eligible to be members of the Unions listed allowances, and any other ancillary payments of a 
in the attached Schedule. like nature. Provided further that this definition 

4. That this Order shall have effect from the sha11 not include production bonuses and other 
beginning of the first pay period commencing on or methods of payment by results which by virtue of 
after the 18th day of September 1987. their basis of calculation already produce the results 

intended by this clause. 
Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
Federated Clerks' Union of Australia Industrial Union 

of Workers, WA Branch. 
The Shop, Distributive and Allied Employees' Associa- 

tion of Western Australia. 
Sales Representatives' and Commercial Travellers' Guild 

of WA, Industrial Union of Workers. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

ENGINE DRIVERS (GENERAL) AWARD 
No. 21A of 1977. 

STEEL FABRICATION INDUSTRY ORDER 
No. €435 of 1987. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C642 of 1987. 

Between ANI Hoskins, Applicant and Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia; Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch; 
Construction, Mining and Energy Workers' Union 
of Australia, Western Australian Branch and 
Electrical Trades Union of Australia (Western 
Australian Branch), Perth, Respondents. 

Order. 
WHEREAS a conference was held on 18 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas the 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 5, 32 
and 19 of the Steel Fabrication Industry Order No. 
C435 of 1987; Metal Trades (General) Award No. 13 
of 1965 and Engine Drivers (General) Award No. 
21A of 1977 respectively shall notwithstanding the 
provisions of those clauses have their actual rates of 
pay increased by four per cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the Unions 
listed in the attached Schedule. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 18th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
Australasian Society of Engineers, Moulders and 

Foundry Workers Industrial Union of Workers, 
Western Australian Branch. 

The Construction, Mining and Energy Workers' Union 
of Australia, Western Australian Branch. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

ENGINE DRIVERS (GENERAL) AWARD 
No. 21A of 1977. 

TRANSPORT WORKERS (GENERAL) AWARD 
No. 10 of 1961. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C606 of 1987. 

Between Simsmetal Ltd, Applicant and Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia; Construction, Mining and Energy 
Workers' Union of Australia, Western Australian 
Branch and Transport Workers' Union of 
Australia, Industrial Union of Workers, Western 
Australian Branch, Respondents. 

Order. 
WHEREAS a conference was held on 18 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas the 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 32, 
19 and 7 of the Metal Trades (General) Award No. 
13 of 1965, Engine Drivers (General) Award No. 
21A of 1977 and Transport Workers' (General) 
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Award No. 10 of 1961 respectively shall 
notwithstanding the provisions of those clauses have 
their actual rates of pay increased by four per cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the Unions 
listed in the attached Schedule. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 18th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L .S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
The Construction, Mining and Energy Workers' Union 

of Australia, Western Australian Branch. 
Transport Workers' Union of Australia, Industrial 

Union of Workers, Western Australian Branch. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

TRANSPORT WORKERS (GENERAL) AWARD 
No. 10 of 1961. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C596 of 1987. 

Between Westcan, Applicant and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; Electrical Trades Union of Australia 
(Western Australian Branch), Perth and Transport 
Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch, 
Respondents. 

Order. 
WHEREAS conferences were held on 18 and 25 
September 1987 to discuss the implementation of 
changes in work practices agreed upon between the 
parties; whereas the parties now agree that those 
practices should be implemented on the understanding 
that the changes made will then justify a wage increase 
under the Restructuring and Efficiency Principle; and 
whereas such changes in work practices have been clearly 
identified and explained in detail and the particulars have 
been recorded in the Commission; now therefore, the 
Commission being satisfied that the agreement reached 
conforms with the Restructuring and Efficiency 
Principle enunciated by the Commission in Court 
Session on 25 March 1987 in matter No. 1195 of 1986, 
and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 32 

and 7 of the Metal Trades (General) Award No. 13 
of 1965 and Transport Workers' (General) Award 
No. 10 of 1961 respectively shall notwithstanding 
the provisions of those clauses have their actual 
rates of pay increased by four per cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the , 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the Unions 
listed in the attached Schedule. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 25th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
Electrical Trades Union of Australia (Western 

Australian Branch), Perth. 
Transport Workers' Union of Australia, Industrial 

Union of Workers, Western Australian Branch. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C637 of 1987. 

Between Rheem Australia Ltd, Applicant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Respondent. 

Order. 
WHEREAS a conference was held on 18 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas both 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 
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2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 18th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the Unions 
listed in the attached Schedule. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 18th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
The Construction, Mining and Energy Workers' Union 

of Australia, Western Australian Branch. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

ENGINE DRIVERS (SAWMILLS) 1953 AWARD 
No. 23 of 1952. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C643 of 1987. 

Between Bunnings Forest Products Pty Ltd, Applicant 
and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and the Construction, 
Mining and Energy Workers' Union of Australia, 
Western Australian Branch, Respondents. 

Order. 
WHEREAS a conference was held on 18 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas the 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 32 
and 5 of the Metal Trades (General) Award No. 13 
of 1965 and Engine Drivers (Sawmills) 1953 Award 
No. 23 of 1952 respectively shall notwithstanding 
the provisions of those clauses have their actual 
rates of pay increased by four per cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C526 of 1987. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers, Industrial Union of 
Workers, Western Australian Branch, Applicant 
and Boral Cyclone Limited, Respondent. 

Order. 
WHEREAS a conference was held on 25 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas both 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Respondent who 
are employed in a classification covered by Clause 
32 of the Metal Trades (General) Award No. 13 of 
1965 shall notwithstanding the provisions of that 
clause have their actual rates of pay increased by 
four per cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Respondent who are covered by the 
Agreement subject to this Order and are members 
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of, or are eligible to be members of, the Australasian 
Society of Engineers, Moulders and Foundry 
Workers, Industrial Union of Workers, Western 
Australian Branch. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 25th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C673 of 1987. 

Between Cadbury Schweppes Pty Ltd, Applicant and 
Australasian Society of Engineers, Moulders and 
Foundry Workers, Industrial Union of Workers, 
Western Australian Branch, Respondent. 

Order. 
WHEREAS a conference was held on 25 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas both 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the Australasian 
Society of Engineers, Moulders and Foundry 
Workers, Industrial Union of Workers, Western 
Australian Branch. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 25th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

CLERKS (WHOLESALE AND RETAIL 
ESTABLISHMENTS) 

AWARD No. 38 of 1947. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C679(4) of 1987. 

Between L. & M. Radiator Pty Ltd, Applicant and 
Australasian Society of Engineers, Moulders and 
Foundry Workers, Industrial Union of Workers, 
Western Australian Branch and Federated Clerks' 
Union of Australia, Industrial Union of Workers, 
Western Australian Branch, Respondents. 

Order. 
WHEREAS a conference was held on 25 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas both 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 32 
and 11 of the Metal Trades (General) Award No. 13 
of 1965 and Clerks (Wholesale and Retail 
Establishments) Award No. 38 of 1947 
respectivelyshall notwithstanding the provisions of 
that clause have their actual rates of pay increased 
by four per cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the Unions 
listed in the Schedule of this Order. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 25th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Australasian Society of Engineers, Moulders and 

Foundry Workers, Industrial Union of Workers, 
Western Australian Branch. 

Federated Clerks' Union of Australia, Industrial Union 
of Workers, Western Australian Branch. 
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PRINTING (GOVERNMENT PRINTING OFFICE) 
AWARD No. 31 of 1975. 

ENGINEERING (GOVERNMENT PRINTING 
OFFICE) AWARD No. 12 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Printing and Kindred Industries Union, 
Western Australian Branch, Industrial Union of 

Workers and Others 
and 

The Government Printer 
(Director State Printing Division). 

No. C577 of 1987. 

Various 
Occupations 

Printing (State 
Printing Division) 

COMMISSIONER J.A. NEGUS. 
23rd day of September 1987. 

has allowed for the Parliamentary Debates (Hansard) to 
bypass the phototypesetting system and be produced by a 
laser printer. The estimated cost saving of this item in a 
full year is $408 000 which represents 5.4 per cent of the 
total current salary and wage costs of the State Printing 
Division; whereas an agreement has been reached 
allowing the accumulation of up to five rostered days off 
by employees covered by the Engineering Award thus 
allowing for a more effective response to peak demand 
periods in the work schedule (Document — Exhibit 4); 
now therefore the Commission being satisfied that the 
agreements reached conform with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders — 

1. That the Ordinary Wage of all employees at the 
Government Printing Office who are subject to the 
Printing (Government Printing Office) Award No. 31 of 
1975 shall be increased by two per cent from the first pay 
period commencing on or after the date herein and that 
Clause 10.—Rates of Wages of the said award shall be 
amended in accordance with the following schedule. 

Order. 
WHEREAS a conference was held before the 
Commission on 3 September 1987 and again on 18 
September 1987 and the second session was attended 
by:— 

Mr G. Bucknall representing the Printing and 
Kindred Industries Union, Western Australian 
Branch, Industrial Union of Workers. 

Mr A. Gay representing the Printing and Kindred 
Industries Union, Western Australian Branch, 
Industrial Union of Workers Chapel 

Mr J. Van Heyst representing the Printing and 
Kindred Industries Union, Western Australian 
Branch, Industrial Union of Workers Chapel 

Mr K. Peckham representing the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia and also the Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth. 

Mr T. Ryde representing the Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia. 

Mr B. Warner representing the Office of 
Industrial Relations. 

Mr W. Benbow representing the Government 
Printer. 

whereas the Commission was advised that a major 
exercise in planning for improvements in productivity by 
means of innovations in the area of restructuring and 
efficiency has been in process for some time and is 
expected to conclude in October 1987. The exercise 
involves working parties representative of all sections of 
the workforce in studies of Technology, Management 
Organisation and Finance, Productivity and Industrial 
Relations and Marketing (Document — Exhibit 1); 
whereas the Respondent employer requested that the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and the Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth be joined to this application because all 
negotiations had been on an enterprise level and the 
whole of the workforce of the State Printing Division 
was seen to be contributing to and involved in planning 
for productivity improvements. The Commission has 
agreed that the Others should be joined to the 
application, there being no objection raised by the initial 
applicant; whereas the parties have agreed to improve 
production methods in the pre press area by adopting a 
modified approach to the New Technology Agreement 
of 1983 (Document — Exhibit 2) and have reached an 
Interim Agreement (Document — Exhibit 3) which has 
eased restrictions on the acceptance of data from outside 
sources; whereas the agreed installation of a modem line 

Schedule. 
Clause 10.—Rates of Wages: Delete subclauses (1), 

(2), (3) and (9) and insert in lieu: 

(1) The minimum rates of wages payable to 
workers covered by this Award shall be as 
follows:— 

(la) Printer in Charge — Roland 800 
(a) Machine Compositor 
(b) Printing Machinist (four colour) 
(c) Railway Ticket Printer (present 

occupant only) 
(d) Artist 
(e) Camera Operator, Etcher or 

Retoucher 
(f) Printing Machinist (two colour, 

Perfector or Rotary) 
(g) Operator Pad Making Machine 
(h) Proof Reader or Reviser 
(i) Composing Machine Mechanic 
(j) Hand Compositor 
(k) Small Offset Operator 
(1) Platemaker 
(m) Paper Ruler 
(n) Printing Machinist 
(o) Bookbinder 
(p) Operator of bookbinding or 

envelope making machine 
(q) Guillotine Operator 
(r) Monotype Caster 
(s) Van Driver 
(t) Senior Printing Machine Room 

Assistant 
(u) Stamp Perforator (including 

stamp issue) 
(v) Storeman/Packer 
(w) Printing Machine, or Large 

Folding Machine Assistant 
(x) Rollermaker or Metal Worker 
(y) Fork Lift Driver 
(z) Worker in connection with 

Bookbinding (not being a 
Bookbinder) 

(aa) Copy Holder 
(ab) General Hand or Pallet Truck 

Operator 

per week 
360.00 
339.00 
339.00 

336.30 
331.40 

331.40 

329.40 
329.40 
327.90 
324.00 
324.00 
322.70 
324.00 
324.00 
324.00 
324.00 

324.0) 
324.00 
324.00 
292.0) 

284.20 

284.20 
282.90 

282.90 
282.90 
282.90 

279.10 
279.10 

276.40 
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(2) Leading Hands shall be paid $13.10 per week The rostered day off shall be the first or last 
in addition to the rates prescribed herein for the working day of the week unless another day is 
class of work. agreed between the employer and employee. 

(3) Deputy Foreman or Forewoman shall be paid xrcm to 
$25.30 per week in addition to the rates prescribed (Sgd.) J.A. NEGUS, 
herein for the class of work. [L.S.] Commissioner. 

(9) Operators of visual display terminals, mark 
up personnel and machine operators employed in 
the phototypesetting room of the Government 
Printing Office shall be paid $7.80 per week in 
addition to the rates otherwise prescribed in this 
Award. 

2. That the wages payable to those employees at the 
Government Printing Office who are subject to the 
Engineering (Government Printing Office) Award No. 
12 of 1984 shall be increased by two per cent from the 
first pay period commencing on or after the date herein 
and that Clause 11.—Hours of Duty and the First 
Schedule — Wages of the said Award shall be amended 
in accordance with the following schedule. 

Schedule. 
1. First Schedule — Wages: Delete subclause (1) and 

paragraph (a) of subclause (5) and insert in lieu: 
On Engage- After 1 yr After 2 yrs 

ment of service of service 
(1) Tradesman 367.10 371.90 375.90 

Electrical Tradesman 367.10 371.90 375.90 
General Hand 309.10 312.40 315.70 
Tool and Material Storeman 315.60 318.90 322.30 

(a) Where an employer does not provide a 
tradesman or an apprentice with the tools 
ordinarily required by the tradesman or 
apprentice in the performance of his work 
as a tradesman or as an apprentice the 
employer shall pay a tool allowance of: 

(i) $8.10 per week to such tradesmen, 
or 

(ii) in the case of an apprentice a 
percentage of $8.10 being the 
percentage which appears against 
his year of apprenticeship in Clause 
(4) of this schedule for the purpose 
of such tradesman or apprentice 
supplying and maintaining tools 
ordinarily required in the 
performance of his work as a 
tradesman or apprentice. 

2. Clause 11.—Hours of Duty: Delete subclauses (1) 
and (5) and insert in lieu: 

(1) (a) The provisions of this subclause apply to 
all employees other than those engaged in con- 
tinuous shift work. 

(b) Except as provided elsewhere in this award, 
the ordinary working hours shall be an average of 38 
per week worked on the following basis: 

(i) 76 hours worked over nine days per 
fortnight with the 10th day to be taken as 
an unpaid rostered day off duty; 

(ii) ordinary hours shall be worked within the 
hours of 6.30 a.m. and 6.00 p.m. each day 
with the exclusion of Saturdays and 
Sundays. 

(5) Should it not be possible because of the 
operational requirements of the employer, for an 
employee other than a continuous shift employee to 
take a rostered day off when it falls due as specified 
in this clause, the employee will be re-rostered for 
another day off duty within 10 working days unless 
such other time is agreed between the employer and 
the employee, provided that, where there is agree- 
ment between the employer and the employee the 
employer may allow the employee to accumulate up 
to five rostered days off to be taken in conjunction 
with annual leave. 

SHEET METAL WORKERS AWARD 
No. 10 of 1973. 

SHOP AND WAREHOUSE 
(WHOLESALE AND RETAIL ESTABLISHMENTS) 

AWARD No. 32 of 1976. 
TRANSPORT WORKERS (GENERAL) AWARD 

No. 10 of 1961. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C593 of 1987. 

Between Brownbuilt Metalux Industries, Applicant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia; the Shop, Distributive 
and Allied Employees' Association of Western 
Australia and the Transport Workers' Union of 
Australia, Industrial Union of Workers, Western 
Australian Branch, Respondents. 

Order. 
WHEREAS a conference was held on 18 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas the 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 6,28 
and 7 of the Sheet Metal Workers Award No. 10 of 
1973; Shop and Warehouse (Wholesale and Retail 
Establishments) Award No. 32 of 1976 and 
Transport Workers (General) Award No. 10 of 1961 
respectively shall notwithstanding the provisions of 
those clauses have their actual rates of pay increased 
by four per cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a . 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the Unions 
listed in the Schedule of this Order. 
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4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 18th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.l Chief Commissioner. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 18th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.l Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
The Shop, Distributive and Allied Employees' Associa- 

tion of Western Australia. 
Transport Workers' Union of Australia, Industrial 

Union of Workers, Western Australian Branch. 
SUPERANNUATION/WAGE 

FIXING PRINCIPLES 1987 — 

SHEET METAL WORKERS AWARD 
No. 10 of 1973. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C595 of 1987. 

Between T. O'Connor and Sons Pty Ltd, Applicant 
and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Respondent. 

Order. 
WHEREAS a conference was held on 18 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas both 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 6 of 
the Sheet Metal Workers Award No. 10 of 1973 shall 
notwithstanding the provisions of that clause have 
their actual rates of pay increased by four per cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Federated Miscellaneous Workers Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch and Others 
and 

Berrivale Orchards Limited. 
No. C480 of 1987. 

Various Occupations Aerated Waters 

COMMISSIONER W.S. COLEMAN. 
Perth 1 st day of September 1987. 

Order. 
WHEREAS I, the undersigned Commissioner of the 
Western Australian Industrial Relations Commission, 
presided over a conference between the abovementioned 
parties on the 28th day of August 1987; and whereas 
representatives of the parties have met and conferred and 
have arrived at agreement on the matters in dispute and 
have therefore requested the Commission to issue an 
order in the terms of that agreement; now therefore, 
pursuant to the powers conferred on me under section 44 
(8) (a) of the Industrial Relations Act 1979 and other 
powers therein, I hereby make the following order in the 
terms of the attached schedule. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the Berrivale Orchards 

Limited Superannuation Order. 

2.—Scheme. 
The Superannuation Scheme to which contributions 

shall be made on behalf of the employees of Berrivale 
Orchards Limited is Berrivale Superannuation Fund. 

This Scheme complies with the guidelines established 
by the interim Occupational Superannuation 
Commissioner. 

3. —Contributions. 
(1) Permanent Employees: The company shall 

contribute an amount of three per cent, based on 
ordinary time earnings including any over award 
payments, but excluding overtime, to be paid into that 
section of the Berrivale Superannuation Fund which 
covers award employees. 
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(2) Casual Employees: Casual employees shall be paid 
as for permanent employees, but payment of 
contributions are not to commence until 30 days, or part 
days, of employment have been completed. Such 
contributions will be back dated to the date of 
commencement. 

(3) This fund will include immediate vesting and 
preserving to age 55 years of the three per cent for award 
employees. 

4.—Operative Date. 
This order shall operate from 1 July 1987. 

(3) "The fund" means the Bristile, Mittens, 
Whittakers (BMW) Superannuation Fund. 

(4) "Fund Member" means an employee of the 
Company who is a member of the fund. 

(5) "Ordinary time earnings" means the classification 
rate including supplementary or additional payments 
and shift loadings where relevant but excludes overaward 
payments. 

5. —Contributions. 
The Company shaU contribute to the Fund in accor- 

dance with the Fund Trust Deed and Rules three per cent 
of ordinary time earnings per week under the relevant 
award on behalf of each Fund member. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — occupational superannuation. 

Whittakers Ltd 
and 

WA Timber Industry Industrial Union of Workers, 
South-West Land Division and Others. 

No. C534 of 1987. 

Various Timber 

COMMISSIONER O.K. SALMON. 
2nd day of September 1987. 

Order. 
HAVING heard Mr S.J. Kenner on behalf of Bunning 
Ltd, Mr M. Loader on behalf of the West Australian 
Timber Industry Industrial Union of Workers, South- 
West Land Division, and Mr A. A'Vard on behalf of the 
United Timber Yards, Sawmills and Woodworkers 
Employees' Union of Western Australia, WA Branch 
and Mr T. Bickford on behalf of the Australasian Society 
of Engineers, Moulders and Foundry Workers Industrial 
Union of Workers, Western Australian Branch (and by 
consent) the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
having satisfied itself that the requirements in the 
Reasons for Decision in the Commission in Court 
Session in No. 1195 of 1986 have been complied with, 
hereby makes the following order in the terms of the 
attached Schedule. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the Bristile, Mittens, 

Whittakers (BMW) Occupational Superannuation 
Order. 

2.—Application. 
This Order shall apply to the parties to this order and 

the employees of the Company to whom the relevant 
awards apply. 

3.—Date of Operation. 
This Order shall operate from the beginning of the first 

pay period commencing on or after 2 September 1987. 

4.—Definitions. 
(1) "Relevant awards" means the Timber Workers' 

Award No. 36 of 1950, the Timberyard Workers' Award 
No. 11 of 1951, and the Metal Trades (General) Award 
No. 13 of 1965 or any award or awards issued which 
replace such award or awards. 

(2) "Company" means Whittakers Ltd. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — occupational superannuation. 

Bunning Ltd 
and 

WA Timber Industry Industrial Union of Workers, 
South-West Land Division and Others. 

No. C472 of 1987. 

Various Timber 

COMMISSIONER O.K. SALMON. 
2nd day of September 1987. 

Order. 
HAVING heard Mr S.J. Kenner on behalf of Bunning 
Ltd, Mr M. Loader on behalf of the West Australian 
Timber Industry Industrial Union of Workers, South- 
West Land Division, and Mr A. A'Vard on behalf of the 
United Timber Yards, Sawmills and Woodworkers 
Employees' Union of WA, and Mr T. Daly on behalf of 
the United Furniture Trades Industrial Union of 
Workers WA, and Mr B. Harwood on behalf of the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia, and Mr T. Bickford on behalf of the 
Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, Western 
Australian Branch, and Ms B. Love on behalf of the 
Construction, Mining and Energy Workers' Union of 
Australia — Western Australian Branch on behalf of the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 having satisfied 
itself that the requirements in the Reasons for Decision in 
the Commission in Court Session in No. 1195 of 1986 
have been complied with, hereby makes the following 
order in the terms of the attached Schedule. 

(Sgd.) O.K. SALMON, 
[L.S.] Commission. 

Schedule. 

This Order shall be known as the Bunning Ltd 
Occupational Superannuation Order. 

2.—Application. 
This Order shall apply to the parties to this order and 

the employees of the Company to whom the relevant 
awards apply. 

3.—Date of Operation. 
This Order shall operate from the beginning of the first 

pay period commencing on or after 1 January 1988. 
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4.—Definitions. 
(1) "Relevant awards" means the Timber Workers' 

Award No. 36 of 1950, the Timberyard Workers' Award 
No. 11 of 1951, the Furniture Trades Industry Award 
No. A6 of 1984, the Metal Trades (General) Award No. 
13 of 1965, the Building Trades Award No. 31 of 1966 or 
any award or awards issued which replace such award or 
awards. 

(2) "Company" means Bunning Ltd and subsidiary 
companies. 

(3) "The fund" means Westscheme. 
(4) "Fund member" means an employee of the 

company who is a member of the fund. 
(5) "Ordinary time earnings" means the classification 

rate including supplementary or special payments and 
shift loadings where relevant but excludes overaward 
payments. 

5. —Contributions. 
The Company shall contribute to the Fund in accor- 

dance with the Fund Trust Deed and Rules three per cent 
of the ordinary time earnings per week under the relevant 
award on behalf of each Fund member. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Federated Miscellaneous Workers Union 
of Australia, Hospital, Service and MisceOaneous, 

WA Branch and Others 
and 

Cadbury Schweppes Pty Ltd. 
No. C479 of 1987. 

V arious Occupations Aerated W aters 

COMMISSIONER W.S. COLEMAN. 
Perth 1 st day of September 1987. 

Order. 
WHEREAS I, the undersigned Commissioner of the 
Western Australian Industrial Relations Commission, 
presided over a conference between the abovementioned 
parties on the 28th day of August 1987; and whereas 
representatives of the parties have met and conferred and 
have arrived at agreement on the matters in dispute and 
have therefore requested the Commission to issue an 
order in the terms of that agreement; now therefore, 
pursuant to the powers conferred on me under section 44 
(8) (a) of the Industrial Relations Act 1979 and other 
powers therein, I hereby make the following order in the 
terms of the attached schedule. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the Cadbury Schweppes 

Pty Ltd — Drinks Division Superannuation Order. 

2.—Scheme. 
The Superannuation Scheme to which contributions 

shall be made on behalf of the employees of Cadbury 
Schweppes Pty Ltd — Drinks Division is the Cadbury 
Schweppes Super Money Plan. 

This is a Superannuation Scheme established to accept 
the three per cent productivity payments and complies 
with all of the guidlines established by the interim 

Occupational Superannuation Commissioner in relation 
to vesting of contributions, preservation of benefits until 
genuine retirement, and employee representation as 
trustees. 

3.—Definitions. 
(1) "Employee" means an employee of Cadbury 

Schweppes Pty Ltd — Drinks Division, but shall exclude 
casual employees engaged at hourly rates unless such 
employee has been actively employed by Cadbury 
Schweppes Pty Ltd — Drinks Division, for an aggregate 
of 30 days (whether made up of full or part-time days) 
during any 12 months' period. 

(2) "Ordinary time earnings" means the ordinary 
periodic wages and or other remuneration paid by the 
employer to the employee each week including shift 
penalties and leading hand allowances, and in respect of 
casual employees shall include any casual loading 
prescribed by the Aerated Waters and Cordial Manu- 
facturing Industry Award as varied from time to time but 
not including any bonuses, commission, payments for 
overtime or any other extraordinary payments, 
remuneration or allowances. 

4.—Contributions. 
(1) In respect of each qualified employee, Cadbury 

Schweppes Pty Ltd — Drinks Division will contribute an 
amount equal to three per cent of the ordinary time 
earning of each such employee. 

(2) Notwithstanding the provisions of this subclause, 
this order shall not impose any obligation or liability on 
Cadbury Schweppes Pty Ltd — Drinks Division to 
contribute to more than one scheme in respect of each 
employee. 

5.—Date of Operation. 
This order shall operate from the start of the first pay 

period which commences on or after 1 July 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch 

and 
Boans, a division of Myer Stores Limited. 

No. C666 of 1987. 

COMMISSIONER S.A. KENNEDY. 
22nd day of September 1987. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
Western Australian Industrial Relations Commission 
presided over a conference between the abovementioned 
parties on 22 September 1987; and whereas the parties 
have met and conferred and have arrived at agreement on 
the matters in dispute, and have now therefore requested 
the Commission to issue an order in the terms of the 
agreement; now therefore, pursuant to the powers 
contained in section 44 (8) (a) of the said Act and other 
powers therein, the Commission hereby makes the 
following order in the terms of the attached Schedule. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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Schedule. 

1.—Title. 
This Order shall be known as the Federated Clerks' 

Union and Boans Distribution Centre Superannuation 
Order. 

2.—Parties. 
This Order shall apply to the parties to this Order — 

being the Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch and Boans, a 
division of Myer Stores Ltd, (Incorporated in Victoria) 
— in respect of those employees of Boans employed in its 
Distribution Centre to whom the Clerks' (Wholesale and 
Retail Establishments) Award No. 38 of 1947 as 
amended applies. 

3.—Payment. 
(1) The company shall pay a weekly contribution 

calculated in accordance with Clause 7 of this Order for 
each eligible full-time employee. The first payment of 
$5.54 shall accrue one month after the Order has been 
ratified by the Western Australian Industrial Relations 
Commission and payments at this rate shall continue for 
a period of six months. 

Thereafter increased payments shall be made at the 
full rate as derived in accordance with Clause 7 of this 
Order. 

(2) Contributions for part-time employees shall be 
paid in accordance with subclause (1) of this clause on 
the basis of one payment at the full-time contribution 
rate for each 38 ordinary hours worked. 

(3) All full-time and part-time employees with six 
months' service prior to the date of ratification shall be 
eligible for these conditions. Other full-time employees 
upon attaining six months' service shall become eligible 
back-dated to their date of commencement but not 
earlier than the date of ratification. 

(4) The contribution for junior employees shall be a 
pro rata percentage of the adult rate in the proportion 
that junior rates bear to senior rates. 

(5) Contributions for all eligible employees shall be 
made monthly. Contributions for part-time employees 
being made on a pro rata basis. 

4.—Double Counting. 
It is agreed by the parties that there will be no double 

counting with respect to community movements in the 
area of the three per cent superannuation Order. 

5.—Fund. 
Eligible employees shall have the right to choose in 

respect of this Order between the Clerical, 
Administrative and Retail Employees Superannuation 
Plan established by the Shop , Distributive and Allied 
Employees' Association and the Federated Clerks' 
Union of Australia or an approved company 
superannuation plan. 

"Approved" means approved by the Occupational 
Superannuation Commission. 

6.—Term of Order. 
This order shall commence in operation from the first 

pay period on or after 1 October 1987 and shall remain in 
force for a period of two years. 

7. —Contributions. 
(1) The amount of $11.08 is based on the agreement 

reached between Boans and the Shop, Distributive and 
Allied Employees' Association which was ratified by the 
Western Australian Industrial Relations Commission on 
1 April 1987 in matter No. 86 of 1986. 

(2) The contribution rate of $ 11.08 will be maintained 
until such time as it represents less than three per cent of 
the average clerical wage at which time it will be adjusted 
accordingly. 

(3) In the event of any review of the contribution rate 
resulting in a reduction of the superannuation payment 
derived from the application of the new formula, the 
company shall not reduce the superannuation payment 
derived from the application of the old formula, instead 
the superannuation payment will be held constant until 
the new formula produces a superior payment. 

8.—Disputes Settlement. 
In the event of any disputes arising from this 

agreement the matter shall be referred to the Western 
Australian Industrial Relations Commission. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — superannuation. 

The Shop, Distributive and Allied Employees' 
Association of Western Australia 

and 
Independent Wool Dumpers Pty Ltd. 

No. C575 of 1987. 

Storepersons Wool 

COMMISSIONER O.K. SALMON. 
15th day of September 1987. 

Order. 
HAVING heard Mr T.M. Bishop on behalf of the appli- 
cant and Mr F. Merry on behalf of the respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
having satisfied itself that the requirements in the 
Reasons for Decision in the Commission in Court 
Session in No. 1195 of 1986 have been complied with, 
hereby makes an order in the terms of the attached 
Schedule. 

(Sgd.) O.K. SALMON, 
[L.S.] Commission. 

Schedule. 

This order shall be known as the Indenpendent Wool 
Dumpers Pty Ltd Superannuation Order. 

2.—Parties. 
This order shall be binding on the Shop, Distributive 

and Allied Employees' Association of Western 
Australia, Independent Wool Dumpers Pty Ltd and all 
award employees of the company. 

3.—Payment. 
The company shall pay a contribution of $11.80 per 

week for each eligible employee. Such contribution shall 
be reviewed annually. 

Eligible employees shall mean full-time, seasonal and 
casual workers. 

4.—Fund. 
All employees shall be offered a choice between the 

Westscheme and the Labor Union Co-operative 
Retirement Fund established by the Federated Storemen 
and Packers Union of Australia. 

5.—Payment. 
This agreement shall operate from 12 August 1987. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Leslie Salt Co 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others. 

No. C450 of 1987. 

COMMISSIONER J.F. GREGOR. 
30th day of July 1987. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
presided over a conference between the abovementioned 
parties on 30 July 1987; and whereas the parties have met 
and conferred and have arrived at agreement on the 
matters in dispute, and have now therefore requested the 
Commission to issue an Order in the terms of the 
agreement; now therefore, pursuant to the powers 
contained in section 44 (8) (a) of the said Act and other 
powers therein, the Commission hereby makes the 
following order in the terms of the attached Schedule. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commission. 

Schedule. 

1.—Title. 
This Order shall be known as the Leslie Salt Co 

Occupational Superannuation Order. 

2.—Application. 
This order shall apply to parties to this order and 

employees of the Company to whom the relevant award 
applies. 

3.—Date of Operation. 
This order shall operate from the beginning of the first 

pay period commencing on or after 18 October 1987. 

4.—Definitions. 
(1) "Relevant Award" means the Leslie Salt Co 

Award — 1982 or any award issued that replaces that 
award. 

(2) "Company" means Leslie Salt Co. 
(3) "The fund" means the Leslie Salt Co Award 

Superannuation Fund. 
(4) "Fund member" means employee of the company 

who is a member of the fund. 

5.—Contributions. 
The company shall contribute to the Fund in 

accordance with its Trust Deed and Rules $12.00 per 
week on behalf of each Fund member. 

COMMISSIONER S.A. KENNEDY. 
24th day of September 1987. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
Western Australian Industrial Relations Commission 
presided over a conference between the abovementioned 
parties on 22 September 1987; and whereas the parties 
have met and conferred and have arrived at agreement on 
the matters in dispute, and have now therefore requested 
the Commission to issue an order in the terms of the 
agreement; now therefore, pursuant to the powers 
contained in section 44 (8) (a) of the said Act and other 
powers therein, the Commission hereby makes the 
following order in the terms of the attached Schedule. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 

This order shall be known as the Meadow Lea Foods, a 
division of Goodman Fielder Foods Ltd Superannuation 
Order. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Definitions. 
4. Area and Scope. 
5. Contributions. 
6. Increase in Contributions. 
7. The Fund. 
8. Voluntary Contributions. 
9. Eligibility for Company Superannuation. 
10. Settlement of Disputes. 
11. Term. 

3.—Definitions. 
In this order: 

(a) the "employer" means Meadow Lea Foods, a 
division of Goodman Fielder Foods Ltd, and/or its sub- 
sidiaries who are bound by the "award"; 

(b) the "employee" shall mean any person employed 
in the classifications as described in the "award"; 

(c) the "award" shall mean the Grocery and Match 
Manufacturing Award No. 11 of 1971. 

(d) the "fund" shall mean a superannuation fund 
approved by the Occupational Superannuation 
Commission. 

4.—Area and Scope. 
This order shall be binding on the Food Preservers' 

Union of Western Australia Industrial Union of Workers 
and Meadow Lea Foods, a division of Goodman Fielder 
Foods Ltd, in respect of employees as described in Clause 
3.—Definitions of this order. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Food Preservers Union of Western Australia, 
Union of Workers 

and 
Meadow Lea Foods, 

a division of Goodman Fielder Foods Ltd. 
No. C657 of 1987. 

Various Food and 
Beverages 

5. —Contributions. 
(a) The employer shall, in respect to each employee 

bound by this order, pay a contribution of not less than 
three per cent of ordinary time earnings as prescribed by 
the award, to the amount of such 3.—Definitions of this 
order. 

(b) Contributions for part-time and casual employees 
shall be paid in accordance with subclause (a) of this 
clause, in proportion that the hours regularly worked 
each week bears to 38 hours. 

(c) In the case of casual employees, a period of four 
calendar weeks from the date of their engagement shall 
be worked in order to qualify for contributions made 
under this order. Upon completion of the qualifying 
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period under this subclause the amount of eligible 
contributions shall be back dated to the commencement 
of their employment. 

6.—Increases in Contributions. 
If at any time, after the commencement of this order, 

the employer becomes bound by legislation to contribute 
to a superannuation fund in respect of an employee, then 
such amount shall be reduced by the amount to which the 
employer is liable to contribute under this order. 

7.—The Fund. 
The Fund to which contributions are credited on 

behalf of employees shall be Concept One — Super- 
annuation Plan fund or such other fund as determined 
by the employee. 

The Employer shall provide such facilities as is 
appropriate, to ensure that all employees are adequately 
informed of the provisions of the Superannuation Funds 
available. 

8.—Voluntary Contributions. 
Where the employee elects to make additional 

voluntary contributions to the fund by way of wage 
deductions the employer shall facilitate such deductions 
in accordance with the employees' directions and the 
rules of the fund. 

9.—Eligibility for Company Superannuation. 
The contributions made under this order shall in no 

way affect the employees fight of eligibility to belong to 
the existing company Superannuation scheme. 

10.—Settlement of Disputes. 
Any disputes arising from this order that cannot be 

resolved by the parties shall be referred to the West 
Australian Industrial Relations Commission. 

Schedule. 

1.—Title. 
This Order shall be known as the Mildura Fruit Juices 

Pty Ltd Superannuation Order. 

2.—Scheme. 
The Superannuation Scheme to which contributions 

shall be made on behalf of the employees of Mildura 
Fruit Juices Pty Ltd is Westscheme. 

This Scheme complies with the guidelines established 
by the interim Occupational Superannuation 
Commissioner. 

3. —Contributions. 
(1) Permanent Employees: The company shall 

contribute an amount of three per cent, based on 
ordinary time earnings including any over award 
payments, but excluding overtime, to be paid into the 
superannuation fund Westscheme which covers award 
employees. 

(2) Casual Employees: Casual employees shall be paid 
as for permanent employees, but payment of 
contributions are not to commence until 30 days, or part 
days, of employment have been completed. Such 
contributions will be back dated to the date of 
commencement. 

(3) This fund will include immediate vesting and 
preserving to age 55 years of the three per cent for award 
employees. 

4.—Operative Date. 
This order shall operate from 1 July 1987. 

11.—Term. 
The term of this order shall be for a period of two years 

from the first pay period commencing on or after the 1 
October 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Federated Miscellaneous Workers Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Mildura Fruit Juices. 
No. C481 of 1987. 

COMMISSIONER W.S. COLEMAN. 
1st day of September 1987. 

Order. 
WHEREAS I, the undersigned Commissioner of the 
Western Australian Industrial Relations Commission, 
presided over a conference between the abovementioned 
parties on the 28th day of August 1987; and whereas 
representatives of the parties have met and conferred and 
have arrived at agreement on the matters in dispute and 
have therefore requested the Commission to issue an 
order in the terms of that agreement; now therefore, 
pursuant to the powers conferred on me under section 44 
(8) (a) of the Industrial Relations Act 1979 and other 
powers therein, I hereby make the following order in the 
terms of the attached schedule. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 (8) (a). 

Peters (WA) Limited 
and 

The Federated Miscellaneous Workers Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch. 
No. C528 of 1987. 

Various Food and Beverages 
Occupations Industry 

COMMISSIONER J.A. NEGUS. 
31st day of August 1987. 

Order. 
WHEREAS I, the undersigned Commissioner of the 
Western Australian Industrial Relations Commission, 
presided over a conference between representatives of 
the aforesaid parties on 19 August 1987; and whereas an 
agreement was reached between the abovenamed parties 
at the said conference; now therefore, pursuant to the 
powers conferred on me under section 44 (8) (a) of the 
Industrial Relations Act 1979 and other powers therein, I 
hereby make the following order in the terms of the 
attached Schedule. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as Peters (WA) Limited 

Superannuation Order. 
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2.—Parties. 
This Order shall apply to the unions listed below and 

to the employees of Peters (WA) Limited. 
» The Federated Miscellaneous Workers' Union of 

Australia, Hospital, Service and Miscellaneous, 
WA Branch. 

• The Construction, Mining and Energy Workers' 
Union of Australia, WA Branch. 

• Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

• Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch. 

• Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch. 

• Food Preservers' Union of Western Australia Union 
of Workers. 

• The Shop, Distributive and Allied Employees'. 
Association of Western Australia. 

• The Association of Draughting, Supervisory and 
Technical Employees Western Australian Branch. 

3.—Term. 
This Order shall remain in force for a period of two 

years from the date of ratification by the WA Industrial 
Relations Commission. 

4.—Employees in the Current Fund. 
Employees who are members of the present Peters 

(WA) Group Superannuation Fund will be given the 
opportunity of continuing their membership of that 
improved fund in lieu of receiving the three per cent or 
they may transfer their benefits in that Fund prior to 
improvements into the new Peters (WA) Accumulation 
Superannuation Fund, or a fund agreed between the 
company and unions. 

New scheme contributions for members of the present 
fund who transfer to a new fund are as follows:— 

(a) A company contribution of $12.00 per week, 
and 

(b) Present current weekly contributions of three 
per cent of the award rate registered with the 
current fund at 1 November 1986 (This now 
remains fixed), and 

(c) A company contribution matching present 
current weekly contribution of three per cent of 
the award wage registered with the current fund 
at 1 November 1986 as set in (b) above. 

(d) Members may, at any time, cease to contribute 
current contribution of three per cent of the 
award wage [set out in (b) above] but in so 
doing the matching company contribution [set 
out in (c) above] will also cease. 

5.—Employees Not in Current Fund. 
All award employees who are not members of the 

present Peters (WA) Group Superannuation Fund, and 
who have been employed by the company for at least 
three months, will be invited to join the new Peters (WA) 
Accumulation Superannuation Fund or a fund agreed 
between the company and unions. 
Contributions. 

Company contribution of $12.00 per week will be 
made for full-time employees with a pro rata entitlement 
for part-time and casual employees in the same 
proportion as their usual weekly hours bears to 38 hours. 

6.—Fund. 
Employer contribution will be paid into the fund of 

the employees choosing, provided there at least 20 
employees who wish to be a member of that fund. 

67 W.A.I.G. 

7.—Review of Contributions. 
The rate of employer contributions (currently $12.00 

per week) will be reviewed annually (to apply from 1 
July) to reflect movements in award rates. 

8.—Operative Date. 
This agreement shall operate from 1 July 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 

Western Australian Branch 
and 

Dowell Aluminium Windows (WA). 
No. C517 of 1987. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
26th day of August 1987. 

Order. 
WHEREAS a conference was held in Perth on the 10th 
day of August 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the Superannuation 

[Dowell Aluminium Windows (WA)] Order No. C517 of 
1987. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Definitions. 
4. Contributions. 
5. Area, Incidence and Duration. 

3.—Definitions. 
(a) In this Order "the Company" shall mean 

DowellAluminium Windows (WA). 
(b) In this Order "the Scheme" shall mean the 

Westscheme. 

4. —Contributions. 
The Company shall, subject to Clause 5 hereof, pay to 

the Scheme, contributions at the rate of three per cent of 
each employee's ordinary hourly rates. 

5.—Area, Incidence and Duration. 
(a) This Order shall apply to all employees of the 

Company in Western Australia who are members of, or 
are eligible to be members of, the Australasian Society of 
Engineers, Moulders and Foundry Workers' Industrial 
Union of Workers. 

(b) This Order shall operate as from the beginning of 
the first pay period commencing on or after 1 July 1988 
and shall remain in force for a period of two years. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

F. Baguley and Company 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia. 

No. C453 of 1987. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

Metalworkers Construction 
Industry 

SENIOR COMMISSIONER G.G. HALLIWELL. 
20th day of July 1987. 

Order. 
HAVING heard Mr L. Girdlestone on behalf of the 
applicant and Mr K. Peckham and Mr J. Long on behalf 
of the respondent, the Commission, pursuant to the 
powers conferred on it by the Industrial Relations Act 
1979, having satisfied itself that the requirements in the 
Reasons for Decision of the Commission in Court 
Session in matter No. 1195 of 1986 have been complied 
with, hereby makes an order in the terms of the attached 
schedule. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commission. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Goldsworthy Mining Limited 
and 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers and Others. 

No. C484 of 1987. 

COMMISSIONER J.F. GREGOR. 
6th day of October 1987. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
presided over a conference between the abovementioned 
parties on 23 September 1987; and whereas the parties 
have met and conferred and have arrived at agreement on 
the matters in dispute, and have now therefore requested 
the Commission to issue an Order in the terms of the 
agreement; now therefore, pursuant to the powers 
contained in section 44 (8) (a) of the said Act and other 
powers therein, the Commission hereby makes the 
following Order in the terms of the attached Schedule. 

(Sgd.) J.F. GREGOR, 
IL.S.l Commission. 

Schedule. 

1.—Title. 
This Order shall be known as the Superannuation (F. 

Baguley Co) Order 1987. 

Schedule. 

1.—Title. 
This Order shall be known as the Superannuation 

(Goldsworthy Mining Limited) Order No. C484 of 1987. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Definitions. 
4. Contributions. 
5. Area, Incidence and Duration. 
6. Fund. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Date of Operation. 
4. Definitions. 
5. Contributions. 
6. Area and Incidence. 

3.—Definitions. 
(a) In this Order "the Company" shall mean F. 

Baguley and Co. 
(b) In this Order the "Fund" shall mean the West 

Scheme Superannuation Fund or the MLC 
Superannuation Fund. 

4. —Contributions. 
(a) The Company shall, on behalf of its employees, 

pay to the Trustees of either Fund, contributions of $6.00 
per week from 1 July 1987 and a further $6.00 from 1 
January 1988. Provided that in the case of Apprentices 
half the above contributions shall apply. 

(b) Provided however that the Company shall not be 
required to contribute on behalf of an employee who is 
absent from his or her work on leave without pay. 

5.—Area, Incidence and Duration. 
(a) This Order shall apply to all employees of F. 

Baguley and Company covered by the Metal Trades 
(General) Award No. 13 of 1965 as amended. 

(b) This Order shall operate as from the beginning of 
the first pay period commencing on or after 1 July 1987 
and shall remain in force for a period of two years. 

6.Superannuation Fund. 
Each employee covered by the terms of this Order shall 

be given the option of choosing to which Fund the 
Company's superannuation contributions will be paid. 

3.—Date of Operation. 
This Order shall operate from the first pay period 

commencing on or after the 22nd day of July 1987. 

4.—Definitions. 
(1) In this Order "The Company" shall mean 

Goldsworthy Mining Limited. 
(2) In this Order "The Provident Fund" shall mean 

GML Wage Employees' Provident Fund Pty Limited. 
(3) In this Order "The Award" shall mean the Iron 

Ore Production and Processing (Goldsworthy Mining 
Limited) Award 1981, as amended No. 43 of 1981. 

5. —Contributions. 
The Company shall, subject to Clause 5 hereof, pay to 

the Provident Fund, contributions in respect of each 
employee, at the rate of three per cent of the individuals 
Award Rate prescribed in subclauses 2(a), 2(b), 2(c), 2(d) 
and 2(e) of Clause 30.—Wages, the respective individuals 
weekly service pay rate prescribed by Clause 27.—Service 
Payments and where appropriate, the shift allowance, 
for ordinary hours so worked, prescribed in subclause 
6(a) of Clause 13.—Shift Work. 

6.—Area and Incidence. 
This Order shall apply to all employees of the 

Company, who are employed in any classification 
contained in the Award. 
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Annexure A. 
1. The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers. 
2. Amalgamated Metal Workers and Shipwrights 

Union of Western Australia. 
3. Australasian Society of Engineers, Moulders and 

Foundry Workers Industrial Union of Workers, Western 
Australian Branch. 

4. Building Trades Association of Unions of Western 
Australia (Association of Workers). 

5. Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth. 

6. The Construction, Mining and Energy Workers' 
Union of Australia — Western Australian Branch. 

7. Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Australian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 

Western Australian Branch 
and 

Lidco Distributors (WA) Pty Ltd. 
No. C518 of 1987. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
26th day of August 1987. 

Order. 
WHEREAS a conference was held in Perth on the 10th 
day of August 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commission. 

Schedule. 

1.—Title. 
This Order shall be known as the Superannuation 

[Lidco Distributors (WA) Pty Ltd] Order No. C518 of 
1987. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Definitions. 
4. Contributions and Dates of Operation. 
5. Area, Incidence and Duration. 

3.—Definitions. 
(a) In this Order "the Company" shall mean Lidco 

Distributors (WA) Pty Ltd. 
(b) In this Order "the Scheme" shall mean the 

Westscheme. 

4.—Contributions and Dates of Operation. 
The Company shall, subject to Clause 5 hereof, pay to 

the Scheme, contributions at the rate of 1.5 per cent of 
each employees' ordinary hourly rates from the 
beginning of the first pay period commencing on or after 
1 January 1988 and the contribution to the Scheme in 

respect to each employee will be increased by a further 
1.5 per cent from the beginning of the first pay period 
commencing on or after 1 July 1988. 

5.—Area, Incidence and Duration. 
(a) This Order shall apply to all employees of the 

Company in Western Australia who are members of, or 
are eligible to be members of, the Australasian Society of 
Engineers, Moulders and Foundry Workers' Industrial 
Union of Workers. 

(b) This Order shall operate as from the beginning of 
the first pay period commencing on or after 1 January 
1988 and shall remain in force for a period of two years. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — dispute re superannuation. 

Mt Newman Mining Co Pty Limited 
and 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers and Others. 

No. C494 of 1987. 

V arious Mining Mining — Iron 
Classifications 

COMMISSIONER J.F. GREGOR. 
20th day of August 1987. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
presided over a conference between the abovementioned 
parties on 20 August 1987; and whereas the parties have 
met and conferred and have arrived at agreement on the 
matters in dispute, and have now therefore requested the 
Commission to issue an Order in the terms of the 
agreement; now therefore, pursuant to the powers 
contained in section 44 (8) (a) of the said Act and other 
powers therein, the Commission hereby makes the 
following Order in the terms of the attached Schedule. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the Superannuation (Mt 

Newman Mining Co Pty Limited) Order No. C494 of 
1987. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Definitions. 
4. Contributions. 
5. Area and Incidence. 

3.—Definitions. 
(1) In this Order "The Company" shall mean Mt 

Newman Mining Co Pty Limited. 
(2) In this Order "The Provident Fund" shall mean 

Mt Newman Employees' Provident Fund. 
(3) In this Order "The Award" shall mean the Iron 

Ore Production and Processing (Mt Newman Mining Co 
Pty Limited) Award No. A29 of 1984. 
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4.—Contributions. 
The Company shall, subject to Clause 5 hereof, pay to 

the Provident Fund, contributions in respect of each 
employee, at the rate of three per cent of average 
classification rate, average shift allowance and average 
service pay. The level of contributions will be reviewed in 
January and July each year. 

5.—Area and Incidence. 
This Order shall apply to all employees of the 

Company who are members of unions respondent to the 
award and who are employed in any classification 
contained in the Award. 

Annexure A. 
1. The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers. 
2. Amalgamated Metal Workers and Shipwrights 

Union of Western Australia. 
3. Australasian Society of Engineers, Moulders and 

Foundry Workers Industrial Union of Workers, Western 
Australian Branch. 

4. Building Trades Association of Unions of Western 
Australia (Association of Workers). 

5. Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth. 

6. The Construction, Mining and Energy Workers' 
Union of Australia — Western Australian Branch. 

7. Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Federated Miscellaneous Workers Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch and Others 
and 

Weaver and Lock Pty Ltd. 
No. C477 of 1987. 

Various Occupations Aerated Waters 

COMMISSIONER W.S. COLEMAN. 
Perth 1st day of September 1987. 

Order. 
WHEREAS I, the undersigned Commissioner of the 
Western Australian Industrial Relations Commission, 
presided over a conference between the abovementioned 
parties on the 28th day of August 1987; and whereas 
representatives of the parties have met and conferred and 
have arrived at agreement on the matters in dispute and 
have therefore requested the Commission to issue an 
order in the terms of that agreement; now therefore, 
pursuant to the powers conferred on me under section 44 
(8) (a) of the Industrial Relations Act 1979 and other 
powers therein, I hereby make the following order in the 
terms of the attached schedule. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

Schedule "A". 

1.—Title. 
This order shall be known as the Weaver and Lock Pty 

Ltd Superannuation Order. 

2.—Scheme. 
The Superannuation Scheme to which contributions 

shall be made on behalf of the employees of Weaver and 
Lock Pty Ltd is the Weaver and Lock Production 
Superannuation Fund. 

This Scheme complies with the guidelines established 
by the interim Occupational Superannuation 
Commissioner. 

3.—Contributions. 
(1) Permanent Employees: The company shall 

contribute an amount of three per cent to be paid into 
that section of the Weaver and Lock Productivity 
Superannuation Fund which covers award employees. 

(2) Casual Employees: Casual employees shall be paid 
as for permanent employees, but payment of 
contributions are not to commence until 30 days, or part 
days, of employment have been completed. Such 
contributions will be back dated to the date of 
commencement. 

(3) This fund will include immediate vesting and 
preserving to age 55 years of the three per cent for award 
employees. 

4.—Operative Date. 
This order shall operate from 1 July 1987. 

Schedule "B". 
Schedule of Applicants. 

• The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous WA 
Branch. 

• Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch. 

• The Operative Painters' and Decorators' Union of 
Australia, West Australian Branch, Union of 
Workers. 

• The Construction, Mining and Energy Workers' 
Union of Australia — Western Australian Branch. 

• Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch. 

• Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth. 

• Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

• Sales Representatives and Commercial Travellers' 
Guild of WA Industrial Union of Workers. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C487 of 1987. 

Between Printing and Kindred Industries Union, 
Western Australian Branch, Industrial Union of 
Workers, Applicant and Western Mail Pty Ltd and 
Bell Group Press Pty Ltd, Respondents. 

Order. 
WHEREAS I, the undersigned Commissioner of the 
Western Australian Industrial Relations Commission, 
presided over a conference between the abovementioned 
parties on 7 August 1987; and whereas representatives of 
the parties have met and conferred and have arrived at 
agreement on the matters in dispute and have therefore 
requested the Commission to issue an order in the terms 
of that agreement; now therefore, pursuant to the 
powers conferred on me under section 44 (8) (a) of the 



1838 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

Industrial Relations Act 1979 and other powers therein, I 
hereby make the following order in the terms of the 
attached schedule. 

Dated at Perth this 11th day of August 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 

This Order shall be known as the Western Mail 
Superannuation Order. 

2.—Parties. 
This Order shall apply to the Printing and Kindred 

Industries Union Western Australian Branch, and 
employees of Bell Group Press Pty Ltd and Western Mail 
Pty Ltd employed under the Printing (Western Mail) 
Award. 

3.—Term. 
This Order shall remain in force for a period of two 

years from the date of ratification by the WA Industrial 
Relations Commission. 

4.—Employer Contributions. 
The employers shall contribute in accordance with the 

terms of Schedule P of the Trust Deed of the Bell Group 
Superannuation Fund. 

5.—Existing Employees. 
Employees for whom service commenced on or before 

the date of this Order will be entitled to have the 
employer contributions mentioned in 4.—Employer 
Contributions above paid into the Fund on their behalf 
from the later of the date of commencement of their 
employment or the first pay period after 1 January 1987. 

6.—Qualifying Period. 
New employees commencing after the date of this 

Order will be required to perform four weeks' service 
before becoming entitled to receive the employer contri- 
butions mentioned in 4.—Employer Contributions 
above. Once new employees have completed the four 
week qualifying period, they shall be eligible to have 
contributions to the Fund paid on their behalf from the 
date of their employment. 

7.—Fund. 
Employer contributions will be paid into the Bell 

Group Superannuation Fund. 

AWARDS/AGREEMENTS — 
Application for variation of — 

no variation resulting — 

CEMENT WORKERS' AWARD 
No. 10 of 1967. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

67 W.A.I.G. 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers 

and 
Cockburn Cement Limited/Swan Portland Cement 

Limited and Others. 
No. 139 of 1987 and No. 496 of 1987. 

CEMENT WORKERS' AWARD. 
No. 10 of 1967. 

Various Cement and 
Concrete Products 

COMMISSIONER O.K. SALMON. 
25th day of August 1987. 

Award variation — Cement Workers' Award — appli- 
cant claiming award to contain classifications of 
storemen, bulker baggers, bulk loaders, drivers of 
mobile plant, tractor drivers — Constitutional 
Coverage of other unions over these classifications 
challenged by applicant union — claim that 
efficiency would improve following award variation 
— objections raised by intervening unions — 
meaning of tool and material storeman found — 
applicant union has no constitutional coverage over 
remaining classifications — award variation 
dismissed. 

Reasons for Decision. 
THE COMMISSIONER: These are two applications 
joined for reasons discussed at the opening of pro- 
ceedings on 24 June 1987 and those reasons need not be 
repeated here. The Australian Workers' Union (AWU) 
seeks an order to vary the Cement Workers' Award No. 
10 of 1967 by including in its Wages clause certain 
classifications of employees employed by Cockburn 
Cement Pty Ltd (the respondent) at the cement and lime 
producing works in Russell Road, South Coogee. 

The claim involves employees who are members of the 
Amalgamated Metal Workers and Shipwrights' Union 
(AMWSU), the Transport Workers' Union (TWU) and 
the Construction and Mining Employees' Union 
(CMEU). Each of these unions strongly objects to the 
AWU's proposals and asks that they be dismissed. 
Whereas the AWU says that the claims are justified on 
the grounds that none of these objecting unions has 
constitutional coverage for the classifications of 
employees listed in the application and also because the 
respondent's production efficiency is likely to be 
enhanced if the claim is granted, the objecting unions say 
that it is the AWU that is without constitutional coverage 
and that in any event the claim of the AWU is without 
substantial merit. 

The respondent neither supports nor opposes the 
claims made by the AWU. However, it has voiced its 
fears of future demarcation problems having the 
potential to seriously disrupt efforts to obtain optimum 
production results. The difficulty for the respondent is 
the emergence of a third cement producer in Western 
Australia. The new producer imports clinker for the 
cement manufacturing process directly from Hong 
Kong, thus obtaining a manufacturing cost advantage 
over the respondent. 

It is not my intention to go any further into con- 
sidering the respondent's economic difficulties here. 
However, for the record, I observe that the cement 
manufacturing industry is part of my general assignment 
as a member of the Commission and that in the past nine 
months or so I have had regular dealings with the 
respondent and the unions involved with these pro- 
ceedings in connection with troublesome issues having 
their locus in changes due to economic developments. 
Much of the evidence presented in these proceedings 
deals with issues known to me through recent experience. 
While I am not to use my knowledge of relevant events as 
a substitute for evidence of the required kind, it is open 
to me to use my knowledge to interpret the evidence that 
has been placed before me and I have done so in reaching 
my conclusions in this case. 
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I will deal first of all with that part of the claim 
concerning the inclusion of storemen in the Wages 
Clause of the Cement Workers' Award. The arguments 
in this respect deal with storemen employed in the store 
that I will refer to as the large store; the other store in 
point being the annexe to the engineering trades' 
workshop. The AMWSU claims that storemen employed 
in the large store are, in fact, tool and material storemen, 
a classification of storemen specified in the Metal Trades 
(General) Award. 

It is a fact that the AMWSU does not have 
constitutional coverage for storemen of any kind. 
However, Ms Leslie said that she had been advised of a 
likelihood that the Amalgamated Engineering Union, a 
union registered under the Industrial Arbitration Act 
1912-41 had constitutional coverage for tool and 
material storemen; and she suggested that if this was so, 
it would also be the case that the AWU could not enrol 
storemen as members. Her reasoning was based on the 
first proviso contained in the AWU constitution rule. 
Under this proviso, no person who, at the date of 
registration of the AWU, is eligible for membership of 
that union if eligible to be a member of any other union 
registered under the Industrial Arbitration Act 1912-41. 
A union known as the Amalgamated Society of 
Engineers Industrial Union of Workers was registered on 
20 February 1912. The name of this union was changed 
to the Amalgamated Engineering Union of Workers by 
order of the president of the Court of Arbitration dated 
20 October 1926. The registration of this union was 
cancelled on 27 March 1952. I learn from the file that 
changes were made to this union's constitutional rule in 
1938 and in 1944 and no further changes were made to 
the rule by 1952 when this union's registration was 
cancelled. It is plain that storemen of any kind were never 
eligible for membership of the Amalgamated 
Engineering Union at the time the AWU was registered 
as a union and Ms Leslie's suggestion is unfounded. 

It did occur to me, however, that if the AWU was not 
able to enrol storemen because of the proviso I have 
mentioned, such a state of affairs would most likely be 
because of the registration of the predecessor of the 
Shop, Distributors and Allied Employees' Association of 
Western Australia. That union was the Shop Assistants' 
and Warehouse Employees' Union. However, a 
constitutional development concerning the AWU in 1953 
seems to rule out this possibility also (33 WAIG 446). I 
reproduce a passage from the decision of Jackson J. at 
page 447: 

The third objector was the Shop Assistants' and 
Warehouse Employees' Union which claimed that 
paragraphs (s) and (t) of the proposed constitution 
which relate respectively to refining of oil, and iron 
and steel rolling, should be limited so as to exclude 
storemen, packers and despatch hands. A con- 
sideration of the constitution of this objector 
discloses, in my view, that on its true construction 
that constitution is limited to wholesale and retail 
establishments and does not extend to the manu- 
facturing and commercial industries contemplated 
by paragraphs (s) and (t). I am therefore not pre- 
pared to uphold this objection. 

The industries referred to in paragraphs (s) and (t) of 
the AWU constitution rule remain the oil — extracting, 
treating, processing, etc — and iron and steel rolling, 
respectively. It seems plain enough that by 1953 the right 
of the AWU to enrol storemen employed in 
manufacturing industries was put beyond doubt and it 
follows that the same right applies in respect of the 
cement manufacturing industry specified in paragraph (i) 
of the constitution rule. 

The respondent in these proceedings is a respondent to 
the Metal Trades (General) Award 1965. That award 
contains the classification of tool and material storeman 
and it is the contention of the AMWSU that the Metal 
Trades Award binds the respondent with respect to all of 
its storemen, because they are in fact tool and material 
storemen. There is no definition of tool and material 

storemen in the State Metal Trades Award and it was 
suggested that some assistance may be obtained from 
considering the definition of tool and/or material 
storemen in the Federal Metal Industries Award. I find 
the Federal Award helpful, but I will put it to one side for 
the moment. 

Of more importance now is the testimony of the 
organiser for the AMWSU which points to the local 
Shop and Warehouse (Wholesale and Retail Establish- 
ments) Award No. 32 of 1976 and the definition of 
"storeman" therein as the most reliable evidence to 
assist me in determining the scope of the work of a tool 
and material storeman under the State Metal Trades 
Award. It was the organiser's testimony that depending 
upon the size of a store, a decision would be made as to 
whether the storeman concerned was a tool and material 
storeman usually a member of the AMWSU or a 
storeman eligible for membership of, to quote the 
organiser, "a stores union — storemen and packer or the 
shopkeepers and allied, or whatever". 

Because of this testimony I have perused the Shop and 
Warehouse Award and I observe that it is of crucial 
importance to my finding on storemen in this case. By its 
terms this award has application to ' 'all workers 
employed in any calling or callings" therein mentioned 
"in the industry or industries carried on by the 
respondent named in schedule B and to all employers 
employing those workers". The wages clause contains a 
classification of "storeman" and "storeman" is defined 
in the award as meaning "a worker performing one or 
more of the following duties: receiving, handling, 
storing, assembling, recording, preparing, packing, 
weighing and/or wrapping, branding, sorting, stacking 
or unpacking, checking, distributing or despatching or 
distributing goods in a shop, store or warehouse for 
transit. Such duties shall include the use of computerised 
equipment where necessary". In schedule B, Cockburn 
Cement Ltd, 191 St George's Terrace, Perth, WA, 6000 
is listed as a respondent to the award. 

Since the respondent in these proceedings is bound by 
the Shop and Warehouse Award and given the dragnet 
character of its "storeman" definition, it is by no means 
a certainty that even the tool and material storeman 
employed in the annexe to the respondent's engineering 
trades workshop is covered by the Metal Trades 
(General) Award. 

I say this on the basis of the decisions of the Industrial 
Appeals Court in Australian Ship Building Industries 
(WA) Pty Ltd and Maritime Workers' Union (57 WAIG 
458) and the Federated Clerks' Union of Australia 
Industrial Union of Workers v. Richard Warren Gary 
and Monica Carmel Cary trading as R.W. Cary Estates 
(57 WAIG 585). The question is one of fact and as 
Wickham J. said in the first of these cases "Approaching 
the matter as a question of fact in this manner, I think it 
unlikely that there will be a case of direct conflict 
between two awards, but if there should be such a case, 
then the mode of resolving the difficulty will appear 
when that case arises". Furthermore, in the second case 
Burt C.J. observed that a decision concerning an 
employee's classification under an Award may be based 
on a value judgment. 

I do not agree with the organiser for the AMWSU that 
a decision concerning which of the abovementioned 
Awards governs the terms and conditions of employment 
of a class of storemen depends upon the size of the store 
in which the storemen perform their work. The rule in 
Gary's case is that an employee's classification is deter- 
mined by reference to the work done by the employee in 
terms of the purpose to be achieved by it. Very little was 
said in testimony in this case on the purpose to be 
achieved by the work of tool and material storeman in 
manufacturing industries at large, although it was said 
that tool and material storemen were widely employed. 
But it seems to me that one must conclude from the scope 
clauses of the Shop and Warehouse Award and the Metal 
Trades (General) Award and their lists of respondents, 
that they have common application in many areas of 
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industry in Western Australia; and if it is to be that "tool 
and material storeman" is a metal trades classification, 
separate and distinct from the classification of 
' 'storeman'' defined in the Shop and Warehouse Award, 
the purpose of the work of tool and material storeman 
must be strictly circumscribed. Certainly this reasoning 
applies in the present case by reason of the respondent 
being bound by both Awards. 

In support of this point on the circumscribed purpose 
of a tool and material storeman's work, I note from my 
perusal of the State Metal Trades' Awards going back to 
1951 that at no time has the wage prescribed for this 
classification been different to the wage prescribed for 
tradesmen's assistants. The obvious implication here, 
being that in performing their work tool and material 
storemen are required to apply no higher level of skill or 
assume more responsibility than tradesmen's assistants; 
nor, it seems, would they be required to have knowledge 
of tools and materials beyond that possessed by 
tradesmen's assistants. Furthermore, the Metal Trades 
(General) Award specifies no special rates for tool and 
material storemen required to operate forklifts or other 
pieces of stores-related machinery. Such provisions are 
prescribed in the Shop and Warehouse Award and that is 
evidence of a distinguishing factor between a tool and 
material store and a general store and the work done by 
the storeman in each kind of store. 

The Federal Metal Industry Award contains classifica- 
tions of storeman and/or packer, which is a classification 
extensively defined in the Award, and also tool and/or 
material storeman. For the sake of convenience I 
reproduce the relevant definitions from that Award: 

"Storeman and/or packer" means an adult 
employee in a store (not being a clerk, a forklift 
driver, or a process worker as defined) performing 
any or all of the following functions (not being the 
labouring aspects only of such function or 
functions) with regard to goods whether partly or 
wholely manufactured: 

Accepting delivery; unpacking; sorting or 
distributing goods received for quantity, type or 
size; distributing them to containers or compart- 
ments or to other locations within the store; holding 
goods in containers or compartments or at other 
locations within the store; establishing or main- 
taining up to date records of the goods therein; 
assembling or collecting goods in store to satisfy 
orders, requisitions or schedules; checking goods 
before despatch for quantity, type or size; making 
and marking wooden containers such as boxes or 
crates for goods to be despatched; packing goods as 
and where appropriate (not being the repetitive 
packing by a process worker or labourer in a 
standard container or containers in which such 
goods are ordinarily sold); handing over goods to 
the person or persons authorised to receive them; 
the completion of any documents or records in 
connection with any of the foregoing functions. 

Provided that an adult employee working behind 
or with and sharing the work of a storeman and/or 
packer for the substantial part of his working time 
shall be deemed to come within the foregoing 
definition. 

Provided further that a person employed solely in 
cleaning or labouring duties in or about a store in 
connection with the work of a storeman and/or 
packer shall not be deemed, by reason only of his 
performance of such duties, to come within the said 
definition. 

"Tool and/or material storeman" means an adult 
employee in charge of receiving, storing and issuing 
of tools and other requirements in a tool store or any 
like store wherein the work is similar to that done in 
a tool store. 

I think the distinction between the two classifications 
of storeman and, by implication, the distinction between 
the kinds of stores in which the two classifications of 
storemen work, reflect what I have said about the 

combined effect of the Shop and Warehouse and the 
Metal Trades (General) Award across a number of 
industries in Western Australia. It is not my place to 
interpret a Federal Award. However, I do think the 
distinctions made in the foregoing definitions, the plain 
words used, and the apparent lack of ambiguity all point 
to tool and material stores or like stores being stores of 
very limited purpose. Accordingly, I find further support 
for my finding about the circumscribed nature of a tool 
and material storeman's work in the Federal Award. 

Finally, still with this particular finding, I note that the 
evidence does not reveal that the person employed in the 
annexe to the respondent's workshop is interchangeable 
with storemen employed in the large store. While I think 
it would go without saying that either one of the 
storemen who testified before me could assume control 
of the annexe immediately without instruction or advice 
from anyone, the reverse arrangement is not open to be 
reasonably implied. This too, seems to support my 
finding. 

Undoubtedly the witnesses for the AMWSU in this 
case were careful to emphasise the connection between 
the stores held in the large store and maintenance work. 
Maintenance work requires tradesmen to replace parts 
and install new and reconditioned motors, chains, cogs, 
conveyor belt rollers, etcetera. What the witnesses seem 
to say is that the replacement parts and other things I 
have mentioned are materials required by tradesmen to 
perform maintenance tasks; therefore, a large part of 
their own work as storemen is in connection with 
materials. But I think this line of reasoning must be 
rejected. Tradesmen also modify plant and equipment 
and in doing so they bend, cut, shape, weld, etcetera, 
materials such as metal pipes and plate, angle iron and 
metal rod. This list is not exhaustive. Clearly a tradesman 
may perform maintenance or modification work and, 
depending upon which category he is engaged under at a 
given time, in one case he may need parts or whole 
replacement machines, and materials in the other. In 
view of the finding I have just made about the limited 
function of tool and material storemen I think the word 
"material" used in the Metal Trades Award does not 
include replacement parts and machines. Accordingly, I 
think the emphasis on the maintenance connection 
should be a factor of no consequence in my decision. 

One factor of fundamental importance that I have had 
in mind while considering the AMWSU's case is that this 
union appears only recently to have discovered that it has 
no constitutional right to enrol tool and material 
storemen as members. I must add that recent discovery 
of this fact was not an admission made in the case. 
However, in all of the circumstances I consider it a most 
likely event. But the point is that it is to be expected that 
the union will do everything to preserve the coverage it 
already has established, albeit unconstitutional, with an 
eye to a constitutional rule amendment. There was no 
obligation on the AMWSU to advise the storemen who 
testified for it of their highly probable coverage under the 
Shop and Warehouse Award. This is a fact warranting 
no criticism of the AMWSU. These storemen have been 
its members all along and they were prepared to testify 
that they wished to remain its members. But I believe 
their testimony was given without knowledge of the Shop 
and Warehouse Award as though the options for them 
were coverage under the Cement Industry Award, in 
which case the AWU could lay claim to their 
membership, or coverage under the Metal Trades 
Award, in which case, morally at least, they should retain 
membership with the AMWSU. I also believe that had 
the storemen knowledge of the third option, or fact, the 
emphasis in their testimony would most likely have been 
different. Indeed, the answers they gave to the questions 
put to them might have contained more. 

I am constrained to say that I have paid particular 
regard to the questions put to the storemen during cross 
examination and the testimony of Mr Crossley for the 
respondent. I have also considered all the testimony in 
the light of my knowledge of the large store and the 
annexe to the workshop gained during inspections of the 
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respondent's operations and I Have perused the 
computerised Hst of things held in the large store. Finally 
I note that driving a forklift is a normal part of the daily 
round of a storeman employed in this store. Such work, 
in my opinion, is not the work of tool and material 
storemen. I find that storemen in the large store are 
employed to perform the work of receiving, handling 
and storing goods in a store per the definition in the Shop 
and Warehouse (Wholesale and Retail Establishments) 
Award No. 32 of 1976. Accordingly, the Metal Trades 
(General) Award has no application to them. In the light 
of this finding and the fact that no substantial case has 
been put to me by the AWU for including the classifica- 
tions of senior storemen and storemen into the Cement 
Workers' Award, a result that would mean dual award 
coverage for storemen in the large store, this part of the 
claim will be dismissed. 

Turning now to consider that part of the applicant's 
claims concerning bulker baggers, bulk loaders, forklift 
drivers, drivers of plant vehicles and tractors, as I have 
already observed, the applicant's contention is that these 
classifications should be included in the Cement 
Workers' Award primarily because the TWU is consider- 
ed not to possess constitutional coverage for employees 
so employed. The supporting argument is that inclusion 
of these classifications in the Cement Workers' Award is 
likely to assist the respondent to obtain the most efficient 
running of the plant. On this point, in the applicant's 
argument, some reliance is placed on the evidence of Mr 
Crossley where it related to fears of future demarcation 
disputes and the current peacefulness in this respect 
described by him as "a false dawn". 

The grounds on which the TWU bases its objections to 
the claim are that the AWU does not have constitutional 
coverage of the classifications it seeks to have included in 
the Award; that the proposed variations to the Award are 
unnecessary, undesirable and do not further the objects 
of the Act; that the proposed variations, if granted, have 
the effect of giving industrial coverage to the AWU and 
the TWU and that in itself that is an undesirable thing; 
that the variations sought will give no more labour 
flexibility to the company; that the variations to the 
Award, if granted, will lead to demarcation disputes and 
industrial disruption; that agreements exist between the 
company and all of the unions with members employed 
at the company's plant and between the company and 
jointly the TWU and the CMEU and that these agree- 
ments should be implemented; that the Award variations 
sought will, if granted, amount to a new Award in 
relation to the classifications of employees that are in 
dispute, and that persons employed in these classifica- 
tions object to the making of the Award. 

Putting aside the question of constitutional coverage 
for the moment, I note that there already exists an Award 
of the Commission known as the Transport Workers 
(General) Award No. 10 of 1961. In the Schedule of 
Respondents Representative specified in this award, 
Cockburn Cement Pty Ltd is listed under the heading of 
Cement and/or Lime Manufacturing and/or Dealing. 
The Scope clause of this Award, so far as it is relevant in 
these proceedings, specifies" that "this Award shall apply 
to all workers following the vocations referred to in the 
Wages Schedule who are eligible for membership in the 
applicant union and are employed in the industries 
carried on by the respondent in connection with the 
transportation of goods and materials". On the basis of 
the testimony in this case it is also clear that the 
respondent applies this Award to all of its employees 
employed in the disputed classifications. 

Of course, by force of the statute an Award has 
application according to its terms. Since the Scope clause 
of the Transport Workers' Award specifies that it is in 
connection with the transportation of goods and 
materials that the Award applies to the respondent; it 
seems to me that it is far from certain that the respondent 
is bound by it with respect to the classifications in 
question. This uncertainty follows the very careful and 
powerful arguments advanced by Mr Le Miere when 
analysing the TWU constitutional rule and the special 

attention he gave to the words "cartage, conveyance, 
movement . . . of . . . material or matter of any kind". 
Nevertheless, even assuming the worst possibility from 
the point of view of the TWU, having considered all of 
the evidence in this case, I do not think this possibility 
should be accorded weight in favour of a decision to 
include new classifications in the Cement Workers' 
Award. I express this attitude having regard for the 
authorities cited, laying emphasis on the importance of 
section 26 of the Act when considering the making of a 
new Award or, what amounts to the same thing, 
extending the scope of an existing Award. Decisions of 
that kind turn not only on substantial merit but also 
equity and the interests of parties immediately concerned 
whether directly affected or not. But in any event, I do 
not consider that the balance of substantial merit is 
found in the case for the AWU. 

On the subject of possible future demarcation disputes 
between the AWU and the TWU I have considered the 
content of the February 1987 Agreement (Exhibit L3) 
between the TWU/CMEU and the respondent in 
conjunction with all of the testimony, more especially 
that of Mr Crossley in cross examination, and I am 
satisfied that demarcation disputes will not be initiated 
by the TWU or CMEU if the Agreement is allowed to 
operate. 

In challenging the constitutional rights of the TWU in 
connection with the disputed classifications, Mr 
Brooksby cited decisions by the Court of Arbitration and 
the Industrial Appeals Court, notably the decision in 
Gary's case {supra). He correctly identified the test in 
that decision as being the work done by an employee in 
terms of the purpose to be achieved by it. His point was 
that the purpose of the work done by each of the 
employees in question was the production of cement — 
seemingly the combined objective test in Parker's case — 
whereas the TWU was registered in respect of road 
transport and, therein, in his submission, was the reason 
for the exclusion of that union from industrially repre- 
senting the respondent's employees. 

Mr Le Miere strongly resisted the AWU's arguments. 
He cited the decision of the Industrial Appeals Court in 
TWU v. Hamersley Iron Pty Ltd (53 WAIG 1103) in 
support of the proposition that a union's eligibility rule 
must be construed according to the plain meaning of the 
words used. In this respect he also cited the Federal 
Court in Federated Miscellaneous Workers' Union v. 
Colonial Sugar Refineries and Others [(1971) 18 FLR 
386]. He placed great emphasis on the words "in 
connection with" used in the TWU constitutional rule 
and cited re Isaac ex parte Transport Workers' Union 
[(1986) 60 ALJR 86] with R v. Watson [(1972) 128 CLR 
77] as authorities for the construction he placed on this 
phrase. 

However, Mr Le Miere's objective was also to show 
that because of the way the AWU rule was framed, 
constitutional coverage over the disputed work being 
vested in the TWU the AWU was automatically excluded 
from covering the same work. His argument was based 
on a construction of the "notwithstanding provision" 
found in the AWU rule. 

I reproduce this part of the rule in full, while noting 
that it reflects the substance of the principal paragraph in 
the constitutional rule of the TWU: 

Notwithstanding anything contained in the fore- 
going, drivers and/or loaders and/or operators, 
and/or washers of all mechanically propelled or 
animal-drawn vehicles or implements or machines 
and their assistants, stablemen and yardmen, 
employed in or in connection with the cartage, 
conveyance, movement or transportation of 
persons, goods, merchandise, wares, implements, 
machines, vehicles, livestock, material or matter of 
any kind shall not be eligible for membership in this 
union, except such persons who are employed — 

(a) in farming, mining (other than coal- 
mining), or pastoral industries; or 
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(b) in or in connection with — 
(i) agriculture, forestry, land clearing, 

water conservation or irrigation; or 
(ii) construction and/or maintenance 

of railways, roads or bridges; or 
(iii) stevedoring operations, by any 

government department or public 
statutory body established by or 
under a law of the State to carry out 
all or any functions of such a 
department or by any port 
authority; or 

(c) in supplying of firewood for goldmines; or 
(d) as forklift operators in the asbestos cement 

or fibre (other than glass fibre) cement 
industry; or 

(e) as forklift operators in the sugar refinery 
industry. 

A person shall not be a member of the Union who 
is not a worker within the meaning of the Industrial 
Arbitration Act 1912-66 and any subsequent amend- 
ment thereof except in the capacity of an honorary 
member or a member who or whose personal repre- 
sentative is entitled to some financial benefit or 
financial assistance under the rules of the Union: 

In Mr Le Miere's argument, his construction of the 
AWU's position is correct if, according to the evidence 
four questions are answered positively concerning 
employees who perform the work in dispute. These 
questions are: 

Are these employees drivers and/or loaders 
and/or operators or assistants to employees in these 
classifications? 

Do these employees drive, load or operate, or 
assist in driving, loading or operating, mechanically 
propelled vehicles or machines? 

Are these employees employed in connection with 
cartage, conveyance, movement, or transportation? 

And do these employees cart, convey, move or 
transport, by mechanically propelled vehicles or 
machines, materials or matter of any kind? 

Having stated the essentials of Mr Le Miere's 
argument, I return to the rule in Gary's case raised by Mr 
Brooksby. I think it is likely that the rule will be of 
assistance in some cases involving the construction of 
union constitution rules, but it appears to me to be a rule 
principally intended for use in determining an 
employee's classification for Award coverage purposes. 
Certainly that was the view of the test expressed by the 
members of the Federal Court in the Waterside Workers' 
case (49 CLR 355). Nevertheless, I think the weight of the 
authorities cited in support of construing union 
constitution rules along the lines advanced for the TWU 
is such as to require me to follow that course and I do so. 

On the basis of the authorities cited by Mr Le Miere 
and all of the evidence before me that is to the point I 
believe the TWU has constitutional coverage of the 
disputed work. I also believe that it is a proper 
construction of the "notwithstanding provision" in the 
construction rule of the AWU that this union has no 
power to industrially represent employees of the 
respondent engaged on that work. Accordingly, the 
claims of the AWU for Award coverage in this area must 
also fail on constitutional grounds. 

Finally, with respect to the objecting unions, it is not 
my intention to deal at length with the case for the 
CMEU in connection with the AWU's claim for Award 
coverage of bobcat drivers. On the basis of the evidence, 
in the light of section 26 of the Act, I have decided that 
the AWU has not made out a case that would cause me to 
grant its claim with respect to this particular 
classification. Furthermore, I think there is much force 
in Mr Schapper's proposition that a bobcat being a self- 
propelled machine for moving material or matter of 
certain kinds, a bobcat driver is not eligible for 
membership of the AWU. 

At the close of the hearing, Mr Jackson reiterated the 
respondent's concern about the potential for future 
demarcation disputes and he suggested that I might say 
something in these reasons that may discourage these 
disputes. 

I note that in his opening address Mr Jackson drew my 
attention to comments by the Commission in earlier 
cases concerning an employer's rights in connection with 
the work an employer may require employees to 
perform. In particular, he cited Kelly C.C. in Hamersley 
Iron Pty Ltd v. AWU and TWU (53 WAIG 332 at 334). 
If these reasons for decision find their way into the hands 
of the various representatives of the unions at the 
respondent's works — and I understand that it is the 
respondent's practice to reproduce and distribute the 
Commission's decisions on some occasions — I think it 
will help if I set out the passages referred to by Mr 
Jackson in full: 

The following issues arise for determination. 
One, a claim by Hamersley Iron Pty Ltd that it has 
the right to require workers to perform any work 
which is within their competence, and in particular 
that it has a right at Tom Price in relation to work 
which was the subject of dispute between the AWU 
and the TWU, and irrespective of the constitutional 
rights of those unions. 

The first matter may be disposed of quite shortly. 
The work which an employer may lawfully require 
an employee to do, and which an employee if so 
required is obliged to do is the work which is the 
subject of the contract of employment between the 
employer and the worker concerned. What work is 
the subject of any employee's contract is a question 
of fact to be determined in the circumstances of the 
particular case, and is not to be determined by the 
constitution rule of any union. Nor is the nature and 
scope of the work which an employee may contract 
to perform limited by the constitution of any union, 
for the constitution rule merely describes, by 
reference to the vocation of a worker or the industry 
in which he is employed, the class or classes of 
workers who may be or become members of that 
union. It cannot affect the worker's freedom to 
contract, either before or after he becomes a 
member of the union — though he may of course be 
required to resign from a union if he enters into a 
new contract which is of such a nature as to render 
him ineligible for continued membership of that 
union. A worker who, by virtue of the work on 
which he is usually engaged is, and is eligible to be, a 
member of a union does not however cease to be 
eligible for such membership merely because he 
performs from time to time other work which, if it 
constituted his usual and substantial employment, 
would not make him eligible for such membership. 

Mr Jackson also referred me to a statement of my own 
in TWU v. AWU and Hamersley Iron Pty Ltd (66 WAIG 
263): 

Having considered the evidence, I am satisfied 
that the company operates in a competitive environ- 
ment of increasing complexity and intensity and that 
it should be allowed to take advantage of and 
encourage the most flexible and efficient work 
practices consistent at all times with reasonableness 
and fairness towards its employees. 

I have no hesitation at all in saying that I consider the 
sentiments I expressed on that occasion to be entirely 
appropriate in the present case, bearing in mind the 
respondent's current circumstances. 

However, I wish to add that while the Act contains no 
prohibition on strikes or other forms of industrial action, 
and, accordingly, I would not curtail such action by 
order or direction unless I thought it was in the best 
interests of all concerned, I am certainly not this way 
inclined concerning industrial action over union 
membership and claims by unions to exclusive coverage 
of certain work. I consider such action pointless, non- 
productive and often times stupid. But the point is it need 
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not be tolerated by the Commission, an employer, or a 
union when action is taken against it. It seems to me that 
section 73 (7) (b) is a provision in the Act that a union 
given to industrial action on demarcation issues ought to 
have foremost in mind. Perhaps orders under that 
section can be used to obtain plant or establishment 
unionism irrespective of the number of awards that may 
continue to bind employer and employees. 

I conclude this case with an order dismissing the 
applications that have been joined. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers 

and 
Cockburn Cement Limited/Swan Portland Cement 

Limited and Others. 
No. 139 of 1987 and No. 496 of 1987. 

CEMENT WORKERS' AWARD. 
No. 10 of 1967. 

Various Cement and 
Concrete Products 

COMMISSIONER O.K. SALMON. 
25th day of August 1987. 

Order. 
HAVING heard Mr J.R. Brooksby (of Counsel) and 
with him Mr P. McBride on behalf of the Australian 
Workers' Union, WA Branch, Mr L.A. Jackson (of 
Counsel) and with him Mr J. Sargeant on behalf of 
Cockburn Cement Limited, Mr D.H. Schapper (of 
Counsel) on behalf of the Construction, Mining and 
Energy Workers' Union of Australia — Western 
Australian Branch, intervening, Mr R.L. Le Miere (of 
Counsel), with him Mr J.A. Long on behalf of the 
Transport Workers' Union, intervening, and Ms H.M. 
Leslie (of Counsel) on behalf of the Amalgamated Metal 
Workers and Shipwrights Union, intervening, and Mr J. 
Birman on behalf of the various employers, intervening, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the applications be dismissed. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

GOVERNMENT RAILWAYS LOCOMOTIVE 
ENGINEMEN'S AWARD 

No. 13 of 1973. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union of Workers 

and 
West Australian Government Railways Commission. 

No. 601 of 1987. 
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GOVERNMENT RAILWAYS LOCOMOTIVE 
ENGINEMEN'S AWARD 

No. 13 of 1973. 

Locomotive Engine Government 
Drivers Railways 

COMMISSIONER O.K. SALMON. 
22nd day of September 1987. 

Award Variation — holiday claims — wage fixing 
principles — second tier principle negotiations 
threatened — counterclaims refused — refusal to 
amend award as claimed by union — Order to 
preserve status quo until further Order made. 

Reasons for Decision. 
THE COMMISSIONER: These are issues of claim and 
counterclaims on behalf of the West Australian Loco- 
motive Engine Drivers', Firemen's and Cleaners' Union 
and the Commissioner of Railways in connection with 
variations to the Government Railways Locomotive 
Enginemen's Award 1973. 

The union asks for an order to amend Clause 24 (2) (b) 
(1) of the award. Westrail objects to the union's proposal 
and counterclaims with respect to Clauses 24 (2) (b) (i) 
and 24 (2) (f). 

In recent times the union has raised complaints before 
the Industrial Magistrate alleging that Westrail has 
breached the award [see complaint No. 67 of 1986 (66 
WAIG 1714) and complaints Nos. 78 and 79 of 1987 (67 
WAIG 909)]. The first of these complaints concerned 
Clause 24 (2) (f) and was successfully prosecuted, the 
second concerned Clause 24 (2) (b) (i) and was 
unsuccessful. The results in both cases have much to do 
with the parties' objectives and attitudes on the issues 
now before me. Indeed, it is Westrail's opinion that the 
union lodged a complaint in No. 67 of 1986 as part of a 
wider objective to maximise the number of shifts for 
drivers, and, consequently, union membership levels, 
notwithstanding established practices, on the job. The 
impression I have from Westrail's case is that the union, 
buoyed by success in its first complaint, took steps to 
consolidate its advantages by lodging a new complaint 
when the occasion for doing so presented itself, rather 
than seeking a solution to problems raised by 
conciliatory settlement through the machinery available. 
Westrail's point was that the union has deliberately 
ignored established practice in connection with Clause 24 
(2) (f) for its own convenience, irrespective of the equity 
of Westrail's position and now, having failed before the 
Industrial Magistrate on the second occasion in 
connection with its view of Clause 24 (2) (b) (i), relies on 
established practice to justify its proposed amendment to 
this particular clause. 

Although Westrail's submissions about the union's 
activities are strongly advanced, they remain allegations 
nevertheless and I think it would be unwise of me to come 
to any firm conclusions on them. 

The union relies, principally, on custom and practice 
in support of its claim. Furthermore, it places con- 
siderable reliance on a statement of Dunphy J. made in 
1946 when he said in relation to the holiday clause in the 
award, "I think I have clearly stated that in times of 
normal prosperity what workers have they hold unless 
something better is to be substituted" (26 WAIG 288). It 
is said that there is no cause for changing employees 
entitlements and what they have always had, that which 
was always understood to be their entitlement, must now 
be confirmed. The union also says that the wage fixing 
principles are not a consideration because, in a practical 
sense, the union is seeking to change nothing. 

The emphasis given by the union to the statement of 
the President of the Court of Arbitration in 1946 did not 
go unchallenged by Westrail. It said that the issues in this 
case should be determined according to what is fair and 
reasonable; and it is plain from the submissions that the 
cost and inconvenience for Westrail of the various 
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employment practices in contention were seen as the 
factors of crucial importance in support of the counter- 
claims. 

It goes without saying that the result in this case should 
be fair and reasonable, but that is not to say that the 
sentiments expressed by His Honour in 1946 are 
unimportant in these respects. These sentiments were 
undoubtedly made in the light of the mandate expressed 
in section 69 of the Industrial Arbitration Act 1912 and 
that provision was the forerunner of section 26 (1) (a) of 
the Industrial Relations Act 1979. It seems to me that a 
long standing and important condition of employment, 
either by way of established practice or award provision, 
must, on balance, raise a presumption of equity and sub- 
stantial merit in favour of the union's case. Of course 
sections 26 (1) (c) and (d) of the Act of 1979 must also 
have some relevance in this case because of the nature of 
Westrail's submissions regarding its own interests as 
countervailing issues for consideration; and, by implica- 
tion if not expressly, the community interest is also 
raised. However, for reasons that I will next explain, I 
am convinced that, on the narrow basis advanced, 
Westrail's interests in support of the counterclaims are 
not the weightiest issues for consideration, at least they 
are not so in the general context surrounding this 
particular case. Futhermore, the decision that I will make 
in this case is one based on full consideration of the 
community interest. The result is that the rule, if I may 
put it that way, mentioned by His Honour in 1946 is a 
thing of some force in the union's argument. 

The claims and counterclaims made by the parties in 
this matter concern employment conditions of some 
importance and in considering each one of them I must 
have due regard for the wage fixing principles. As for the 
union's claim it does not involve costs greater than those 
previously incurred by the practice it is intended to 
reinstitute and I agree with the union's contention that 
by granting it I would not be acting contrary to the 
principles. But I view Westrail's counterclaims 
differently. Westrail may be correct in saying that the 
counterclaims do not breach the de facto wage fixing 
principle; however, I leave that question unanswered 
because I think it is overshadowed by a greater threat to a 
proper application of the principles in the interests of 
Westrail and the community arising out of the current 
state of the relationship between the parties. 

I know that the relationship is a bad one and what has 
been said in the case before me confirms my knowledge 
of this fact. I do not apportion blame for this state of 
affairs, but I do not believe that the efficiency and 
restructuring goals of the wage fixing principles will be 
achieved unless the parties' relationship is greatly 
improved. In my opinion the kind of commitment that is 
essential to successful second tier wage fixing 
negotiations is not likely to be forthcoming should 
Westrail's counterclaims be granted. 

I also believe that in the light of the possibilities under 
the second tier principle Westrail's industrial interests in 
the longer term, and therefore the community's interests, 
are more likely to be better served by dismissing the 
counterclaims and that is my judgment in respect of 
them. 

With respect to the union's proposal my decision is 
that the claim for an amendment to the award be 
dismissed. However, pursuant to the power conferred by 
section 26 (2) of the Act, I will make an order that the 
status quo prior to the decision of the Industrial 
Magistrate in complaints Nos. 78 and 79 of 1987 be 
reinstituted until such time as a further order may issue. 
In this respect also I think that I am serving the best 
interests of the parties by taking steps to ensure that 
second tier wage fixing negotiations are entered into on 
the most reasonable and fairest terms in all of the 
circumstances. 

67 W.A.l.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union of Workers 

and 
West Australian Government Railways Commission. 

No. 601 of 1987. 

GOVERNMENT RAILWAYS LOCOMOTIVE 
ENGINEMEN'S AWARD 

No. 13 of 1973. 
Locomotive Engine Government 
Drivers Railways 

COMMISSIONER O.K. SALMON. 
29th day of September 1987. 

Order. 
HAVING heard Mr L. Young, and with him Mr M.D. 
McPolin on behalf of the applicant and Mr K.A. 
Baldwin on behalf of the respondent, the Commission, 
pursuant to the powers conferred under the Industrial 
Relations Act 1979 hereby orders — 

(1) That the claims and counterclaims in respect 
of amendments to Clause 24 (2) (b) and Clause 24 (2) 
(f) of the Government Railways Locomotive 
Enginemen's Award No. 13 of 1973 be dismissed. 

(2) That the practice specified in Clause 24.61 of 
the Western Australian Government Railway 
Commission's time-keeping instructions in respect 
of the Government Railways Locomotive Engine- 
men's Award No. 13 of 1973, and which clause is 
shown in Folio (h) of Exhibit 1 in matter No. 601 of 
1987, shall, forthwith, be reinstituted and applied in 
the same ways as it was applied before the decision 
of the Industrial Magistrate in Complaints Nos. 78 
and 79 of 1987. 

(3) That (2) of this Order shall remain in force 
until cancelled by further Order of the Commission. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

AWARDS/AGREEMENTS — 
Interpretation of — 

CLERKS (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD 

No. 38 of 1947. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 46 (1) (a) — interpretation of award. 

The Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch 

and 
Coles/Myer Ltd trading as Super K-Mart and Super K. 

No. 1090 of 1987. 

COMMISSIONER S.A. KENNEDY. 
25th day of September 1987. 
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Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

GOVERNMENT RAILWAYS LOCOMOTIVE 
ENGINEMENS AWARD 

No. 13 of 1973. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — interpretation of award. 

West Australian Government Railways Commission 
and 

The West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union of Workers. 

Nos. 687, 688 and 689 of 1987. 

GOVERNMENT RAILWAYS LOCOMOTIVE 
ENGINEMEN'S AWARD No. 13 of 1973. 

Engine Drivers Government Railways 

COMMISSIONER O.K. SALMON. 
28th day of August 1987. 

Award interpretation — Clause 32 — shunting definition 
— applications 687 and 689 dismissed — remaining 
application interpreted in two parts — first part 
does not determine crib entitlement — second part 
defines "shunt enroute" as each and every shunting 
process performed along a complete train between 
departure and final destination. 

Reasons for Decision. 
THE COMMISSIONER: In these three matters which 
have been joined pursuant to section 27 (s) of the Act, the 
Western Australian Government Railways Commission 
seeks interpretations of a number of provisions con- 
tained in the Government Railways Locomotive Engine- 
men's Award 1973 (No. 13 of 1973). 

In the beginning of the proceedings I drew the 
attention of the parties to a decision of the Industrial 
Appeals Court in Robe River Iron Associates v. 
Amalgamated Metal Workers and Shipwrights Union 
and Others (67 WAIG 1097) and in particular the state- 
ment of Brinsden J. at 1098 concerning the approach to 
be adopted in the construction of an award. 

My purpose was to avoid having the parties refer to 
extrinsic material when it was not relevant by ensuring 
before embarking upon arguments that the provisions of 
the award in question were in fact not clearly formed or 
that they were ambiguous. Recent experience in a case 
concerning an interpretation of the Railway Employees' 
Award had shown me that little or no attention had been 
given to these fundamental questions and I was anxious 
to see that a repetition of wasted time did not occur in the 
present case. It became apparent that no interpretation 
of the award could be considered in connection with 
Clause 15 (1) (e) (i) and (ii) concerning Lodging 
Allowance, the subject of Application No. 687 of 1987. 

With respect to Clause 32.—Hours of Duty and Over- 
time and the questions posed in Application No. 688 of 
1987, the Union contends that the words "shunt" and 
"en route" are not accorded their true meaning by 
Westrail and that there is scope for constructing the 
Award differently to the construction placed on it by 
Westrail. I will deal with the question posed, but for 
convenience I will first of all set out the statement 
accompanying the Application. 

Statement in Accordance with Regulation 14. 
(a) Government Railway Locomotive Enginemen's 

Award No. 13 of 1973. Clause 32.—Hours of Duty and 
Overtime Payment. Subclause 2 (d) (ii). 

(b) In December 1984 (WAIG 65 pages 42-44) Clause 
10 and Clause 32 of the Locomotive Enginemen's Award 
were amended. Clause 10 was amended to incorporate 
the payment of a kilowatt allowance to replace the then 
existing multi-unit allowance and Clause 32 was 
amended to reflect the subsequent agreed change to the 
taking of crib on trains where kilowatt allowance was 
applicable. 

The kilowatt allowance was seen as properly reflecting 
the style of Westrail's operation and formed part of the 
work-value case following the implementation of two- 
man crew operations in Westrail. As a part of the 
negotiations Westrail was seeking modification of the 
existing custom and practice for the taking of crib. 

The Union proposal that crib be eliminated on trains 
where the kilowatt allowance was applicable provided 
the train did not shunt more than once en route was 
agreed to by Westrail and the Award was amended 
accordingly. 

At the time of the negotiations Westrail made it clear 
that terminal work before the start of the journey or after 
the finish of the journey was not counted as a shunt for 
the purpose of determining crib. In the case of a return 
service that starts and finishes at the same station, the 
work at the return point would be classed as a shunt en 
route. 

The Locomotive Enginemen's Union now contends 
that shunting movements before the train departs, and 
proposed shunts after the journey finishes, are to be 
considered for the purpose of determining crib. There is 
also disagreement as to whether a straight detach en 
route constitutes a shunt. 

(c) (i) Does subclause 2 (d) (ii) allow for shunts before 
departure or on return to be counted for the 
purpose of determining crib? 

(ii) What constitutes a shunt en route? I think that 
the relevant provisions of the Award are not 
ambiguously framed and their meaning is quite 
clear. They are framed in the following terms: 

I also reproduce the relevant award provisions: 
32 (2) (d) (i) In the case of enginemen on the road it 

shall be understood that when the running of 
their own train is not unduly delayed and the 
running of other trains, which their own train 
may meet or cross, is not interfered with, an 
interval as may be directed, of not less than 15 
minutes for crib after the completion of the 
third and before the completion of the fifth 
hours of duty on all shifts exceeding five hours 
shall be allowed without deduction of pay. A 
second meal break of not less than 15 minutes 
shall be allowed after a worker has been on duty 
nine hours when it is reasonably expected that 
such duty will continue for at least a further 
hour. The place at which crib may be taken 
shall, if practicable, be indicated on suburban 
rosters. 

(ii) The provisions of subparagraph (i) of this 
paragraph shall not apply to any train running 
on the standard gauge to which subclause (6) of 
Clause 33.—Distance Payment of this Award 
refers or to trains referred to in Clause 10.— 
Rates of Pay subclause (11) of this Award pro- 
vided such trains are not required to shunt 
(detach or attach) more than once en route. 

A train that is en route, which is to say, "on the way" 
is a train that stops for purposes that include shunting at 
points along the journey to its destination. But a train en 
route, though its composition may vary because it may 
attach or detach pieces of rolling stock at points along 
the journey, must also be a complete train between its 
point of departure and its final destination. It cannot be, 
in the absence of further words to qualify the words ' 'en 
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route", a train in the process of being made-up before 
leaving its point of departure or broken-up after reaching 
the point of final destination. In its unqualified sense "to 
shunt" means "to move (a train or some portion of it) 
from the main line to a side track or from one line of rails 
to another" (Shorter Oxford)-, "to move (a train or part 
of it) from one line of rails to another or from the main 
track to a siding; and (of a train) to move from one 
railway track to another or from one point to another; to 
move railway trucks about as in a goods yard" 
(Macquarie). Clearly, the plain meaning of "to shunt" 
includes moving a complete train so long as it is moved 
from one line to another, or from one line to a siding. 
Furthermore, a train remains complete if rolling stock 
intended to be detached from it, is detached; and 
similarly, if rolling stock is attached to it. Other examples 
from the definition given can be used to show that "to 
shunt" includes attaching and detaching; and the 
obvious result is that the parenthetical qualification of 
the words "to shunt" is redundant (unless "to shunt" is 
limited to meaning only attaching or detaching rolling 
stock to or from the train, which seems absurd). It 
follows that "to shunt (attach or detach) more than once 
en route" is to perform according to any one of the fore- 
going descriptions more than once on the way between 
the point of departure and the point of final destination. 
This is the meaning of the words used in the clause and it 
must be applied accordingly. 

On behalf of Westrail, Mr Baldwin said, while refer- 
ring to diagrams of various yards and sidings, "All of 
these demonstrate Westrail's interpretation of the 
particular subclause. That is, one location, one shunt, 
irrespective of the number of shunts or the number of 
movements within that location." This construction is 
not possible on the plain meaning of the words used in 
the clause in question and it must be rejected. 

Moving on to Application No. 689 of 1987, the state- 
ment of circumstances and questions for interpretation 
required by Regulation 14 is as follows: 

(a) Government Railways Locomotive 
Enginemen's Award No. 13 of 1973 Clause 18 
(1).—Held Away From Home Allowance and 
Clause 21 (1) (2) and (5).—Minimum Time Off 
Duty. 

(b) The Locomotive Enginemen's Union considers 
that existing Award provisions require a worker 
on temporary transfer to be provided with a 12 
hour rest period on arrival at a temporary home 
station before being rostered for a shift of 
work. Similar arrangements are also to apply 
on return to home station, — that is, after his 
last shift at the temporary home station the 
worker must be booked off for 12 hours before 
signing on to travel home. 
Westrail does not agree with this interpretation 
and considers there is no Award provision 
which prevents an engineman travelling to a 
temporary home station and then commencing 
to work a service on arrival if so rostered. 
Similarly, Westrail considers there is no Award 
provision which prevents an engineman 
working a service at a temporary home station 
and then travelling to his home station if so 
rostered, that is, provided Clause 32.—Hours 
of Duty and Overtime Payment subclause (1) 
(e) is complied with. 

(c) (i) Does Clause 18 (1) or Clause 21 (1) (2) 
and (5) of the Locomotive Enginemen's 
Award prevent an engineman from 
travelling to a temporary home station 
and then working a service for the 
balance of a shift if so rostered? 

(ii) Does Clause 18 (1) or Clause 21 (1) (2) 
and (5) of the Locomotive Enginemen's 
Award prevent an engineman from 
working into a temporary home station 

and then travelling to his home station 
within the balance of the shift if so 
required? 

I think it will further help to understand the context if I 
repeat here Mr Baldwin's opening statement: 

Once again a practice has developed within 
Westrail that when a locomotive engineman is 
required to temporarily transfer to another station 
he is booked off for a 12 hour rest period on arrival 
at the temporary home station before being rostered 
for a shift of work. Similar arrangements have 
applied on return to his original home station. That 
is, after his last shift at the temporary home station 
the worker must be booked off for 12 hours before 
signing on to journey home. It is Westrail's view 
that this practice, which has been allowed to 
develop, has no foundation or legitimacy within the 
Award provisions. This practice causes Westrail 
problems and unnecessary expense and limits 
Westrail's ability to utilise its locomotive staff. 
There is probably no need to continue on with the 
problems it does cause, just to say that it does cause 
Westrail problems. 

The relevant parts of Clause 18.—Held Away From 
Home Allowance and Clause 21.—Minimum Time Off 
Duty are expressed in the following terms: 

18 (1) Any driver or fireman (or worker acting as 
such) who works and/or travels to a foreign station 
other than on temporary transfer and there is 
released from duty and who, before 12 hours shall 
have elapsed from such release, is not required to 
commence duty preparatory to his departure from 
such foreign station for another station at which he 
is to be again released from duty shall be paid Held 
Away From Home Allowance for all time in excess 
of 12 hours at ordinary time. 

21 (1) Each driver and fireman shall be allowed 
off duty at home station for a minimum of 12 hours 
and at foreign stations for a minimum of eight hours 
except as provided hereunder. 

21 (2) Enginemen leaving home station for a 
foreign station which may entail booking off at a 
number of other stations before returning to home 
depot shall be booked off for 12 and eight hours 
alternatively, provided that the first booking off 
may be for a minimum of eight or 12 hours as the 
Department may require, provided further that 
unless the worker is notified to the contrary, prior to 
leaving his home station, the first booking off shall 
be for a period of 12 hours. 

21 (5) When relieving at a foreign station or 
temporarily transferred the temporary station will, 
for the purpose of this clause, be treated as the home 
station for the first and each subsequent booking off 
thereat. 

It will be seen from Mr Baldwin's opening statement 
that he refers to "the temporary home station". Indeed, 
this concept represents an important factor in his 
particular construction of the clauses in question. When 
dealing with Clause 18 (1) he said that the first thing to be 
noted was that it refers to temporary transfers; in this 
respect his point being that there was recognition of 
temporary transfers in the terms of the clause itself. 
However, in coming to the real point of Westrail's 
contention he referred to temporary home station again; 
he said "there;is. nothing to prevent an engineman either 
travelling or working on temporary transfer to a 
temporary home station and then working for the 
balance of the shift whether that be on local service or a 
shunter". The mainstay of the Union's argument, in 
opposition to Westrail's construction of the Award, is 
that a temporary home station is a concept unknown in 
fact and not expressed anywhere in the Award. The 
Union says, in essence, that Westrail imports this 
concept in order to construct a case; but since it is an 
invention without jurisdiction, the case cannot be 
sustained. 
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Clause 22 of the Award is a comprehensive code of 
conditions relating to transfers of employees within the 
service. Obviously, it is to this clause that one turns in 
order to clarify the meaning of transfers or related issues 
referred to in other clauses of the Award, including of 
course, Clauses 18 and 21. 

The word "transfer" is not defined in the Award. 
However, having carefully read Clause 22 there is no 
doubt in my mind that this Award, unless expressly 
qualified, refers to an employee talcing up a new home 
station or depot. "Home" in this context being given its 
literal construction, which is to say: that station 
pertaining to or connected with the employee's home 
town or centre of operations; the employee's domestic 
station. 

Clauses 22 (4) and 22 (5) are particularly relevant 
because they are prohibition and qualifying clauses 
respectively. Clearly Clause 22 (5) permits "transfers" of 
less than three months duration, and this is, I think, the 
temporary transfer referred to in Clause 18 (1). But a 
temporary transfer hardly equates to a temporary home 
station, given the meaning of the word "home" 
describing "station" in Clause 22 (1) (c). Furthermore, a 
transfer of less than three months duration can only 
occur by arrangement between "the parties" which 
means the Union and Westrail, and not the worker and 
the employer in like manner to an agreement in, for 
example, Clause 30 (3). 

I am satisfied that the Award cannot be construed to 
import a concept of temporary home station into Clauses 
18 or 21. To be sure, Clause 18 recognises a temporary 
transfer, but only in the sense just described. Once that is 
accepted it will be seen that it is a very special event that is 
excluded by the terms of this clause. Apart from this 
exclusion, the clause recognises travelling to a foreign 
station as an ordinary event and it lays down the con- 
ditions to apply to employees in this event. In my 
opinion, Clauses 18 and 21 are unambiguously 
expressed. Moreover, the questions raised are framed on 
the assumption that a temporary home station is a 
concrete proposition when it is not. In the circumstances 
there can be no interpretation and the questions will not 
be answered. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — interpretation of award. 

West Australian Government Railways Commission 
and 

The West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union of Workers. 

Nos. 687, 688 and 689 of 1987. 

GOVERNMENT RAILWAYS LOCOMOTIVE 
ENGINEMEN'S AWARD No. 13 of 1973. 

Engine Drivers Government Railways 

COMMISSIONER O.K. SALMON. 
28th day of August 1987. 

Order and Declaration. 
HAVING heard Mr K.A. Baldwin and with him Mr R. 
Cantrell on behalf of the Western Australian Govern- 
ment Railways Commission and Mr L. Young and with 
Mr D.M. McPolin on behalf of the West Australian 
Locomotive Engine Drivers, Firemen and Cleaners 
Union of Workers, I the undersigned member of the 
Western Australian Industrial Relations Commission, 
pursuant to the powers conferred on me by the Industrial 
Relations Act 1979, do hereby order and declare as 
follows: 

1. Order: 
That the matters raised by the Western Australian 

Government Railways Commission and covered in 
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the applications originally numbered 687 and 689 of 
1987 are dismissed. 
2. Declaration: 

That upon a true interpretation of Clause 32 (2) 
(d) (ii) of the Government Railways Locomotive 
Enginemen's Award 1973, 

(a) a shunt before departure of a train, and a 
shunt after the arrival of that train at its 
destination, does not count for the 
purpose of determining crib entitlement; 
and 

(b) a "shunt enroute" means each and every 
shunting process performed at points 
along the journey of a complete train 
between its point of departure and its point 
of final destination. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

NOTICES — 
Award/agreement matters — 

Application No. A26 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"ABORIGINAL MEDICAL SERVICE EMPLOYEES 

AWARD 1987". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This award shall apply to any person employed by an 

Aboriginal Health or Medical Service in Western 
Australia, in any classification mentioned in Clause 
26.—Wages of this award. This award shall have effect 
throughout the State of Western Australia. 

26.—Wages. 
The minimum weekly rate of wage payable to 

employees covered by this agreement shall be: 
(1) "Field Officer" shall mean an untrained employee 

appointed as such in the Aboriginal Medical Service. 
(2) "Environmental Health Worker" shall mean an 

employee who has completed the six week mandatory 
course and six months' field supervision and who is 
responsible for water supply, sewerage maintenance and 
other environmental health protection. 

(3) "Conditionally Registered Health Worker" shall 
mean an employee who has completed at least one 
module of the six required for full certification and 
provides less complex direct patient care in communities 
or tribal areas. 

(4) "A Fully Certificated Health Worker" shall mean 
an employee who has completed the six modules required 
for full certification. 

(5) "A Fully Certificated Health Worker — Medica- 
tion Certificate Grade 1" shall mean an employee who is 
fully certified and has gained a Medication Certificate 
Grade 1 and who has responsibility for administering a 
range of drugs and medication under the "Standing 
Orders" of the responsible medical practitioner. 
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(6) "A Fully Certificated Health Worker — Medica- 
tion Certificate Grade 2" shall mean an employee who is 
fully certified and has gained both the first and second 
Medication Certificates, which will provide greater 
responsibility to and administer a wide range of drugs 
and medications under the "Standing Orders" of the 
responsible medical practitioner. 

(7) "Regional Health Co-Ordinator" shall mean an 
employee who is fully certified with Medication 
Certificates 1 and 2 and has responsibility for instruction 
in health units, field supervision and a community liaison 
role. 

(8) Enrolled Nurse. 
(9) to (14) . . . 
(15) Gardener. 
Domestic. 
Cook. 
Driver of Motor Vehicle (under 1.2 tonnes). 
Driver of Motor Vehicle (exceeding 1.2 tonnes 

capacity but not exceeding three tonnes capacity). 
Bus Drivers (under 26 passengers). 
Storeman (Grade 1). 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 29th day of September 1987. 

T. POPE, 
Acting Registrar. 

Application No. A30 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"ARTWORKERS AWARD 1987". 

NOTICE is given that an application has been made to 
the Commission by the Operative Painters' and 
Decorators' Union of Australia, West Australian 
Branch, Union of Workers under the Industrial 
Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area, Scope and Term. 
This award shall apply to artworkers, employers of 

artworkers, and the union and shall apply throughout 
the State of Western Australia for a term of three 
months. 

4.—Definitions. 
In this award — 

"Artworker" means a person: 
1. engaged in painting, applying paint or its 

substitutes or any preparation by any means, 
including, without limiting the generality of the 
foregoing, plastic relief work, paperhanging, 
decorating, graining, marbling, varnishing, 
enamelling, gilding, lacquering or 
spraypainting; and 

2. whose work is primarily artistic in nature or 
purpose. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 13th day of October 1987. 

67 W.A.I.G. 

Application No. A29 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"BP REFINERY (KWINANA) 

(SECURITY) AWARD". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for the above Award. 

This award replaces the BP Refinery (Kwinana) 
Security Men's Award No. 56 of 1978. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Scope. 
This award shall apply to employees engaged by BP 

(Kwinana) Oil Refinery in the classifications referred to 
in Clause 30.—Wage Rates of this award. 

4.—Area. 
This award shall apply over the premises of BP 

(Kwinana) Oil Refinery. 

30.—Wage Rates. 
Classification:— 

Security Officer 

Respondent. 
MSS Guard Services 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 13th day of October 1987. 

T. POPE, 
Acting Registrar. 

Application No. 1326 of 1987. 

APPLICATION FOR JOINDER OF PARTY 
TO AWARD TITLED 

"BP REFINERY (KWINANA) (SECURITY MEN'S) 
AWARD No. 56 of 1978". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for MSS Guard Services to be joined 
as a party to the above Award. 

The application may be inspected at my office at 815 
Hay Street, Perth by any interested party without charge 
and any such party may, by giving written notice of 
objection to the Commission and to the applicant within 
28 days of publication of this Notice, appear and be 
heard on the hearing of the application. 

Dated at Perth this 14th day of October 1987. 

T. POPE, 
Acting Registrar. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

T. POPE, 
Acting Registrar. 
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Application No. 1186 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "CHILD CARE (SUBSIDISED 

CENTRES) AWARD No. 26 of 1985". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

By deleting from Clause 1.—Title, Clause 3.—Area 
and Clause 4.—Scope the exclusion of "Ngal-a 
Mothercraft Home and Training Centre (Inc)" and so 
including coverage of its employees under the award. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 24th day of September 1987. 

K. SCAPIN, 
Registrar. 

Application No. A32 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"ENROLLED NURSES' (COMMUNITY AND 

OCCUPATIONAL HEALTH) AWARD". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for the above Award. 

This award replaces the Nurses (Community and 
Occupational Health) Award No. 26 of 1984 insofar as it 
applies to Enrolled Nurses. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This award shall apply throughout Western Australia 

to Enrolled Nurses and Nursing Assistants employed by 
the Hon Minister for Health or any government 
instrumentality engaged in the provision of community 
and occupational health. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 13th day of October 1987. 

T. POPE, 
Acting Registrar. 

This award replaces the Nurses (Red Cross Blood 
Transfusion Service) Award No. 16 of 1979 insofar as it 
applies to enrolled nurses. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This award shall apply to Enrolled Nurses and Nursing 

Assistants employed by the Respondent (Red Cross 
Blood Transfusion Service) throughout Western 
Australia. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 13th day of October 1987. 

T. POPE, 
Acting Registrar. 

Application No. PSA A8 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"GOVERNMENT OFFICERS (MARKETING 

ORGANISATIONS) SALARIES, ALLOWANCES 
AND CONDITIONS AWARD 1987". 

NOTICE is given that an application has been made to 
the Commission by the Western Australian Meat 
Marketing Corporation and Others under the Industrial 
Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area of Operation. 
This Award shall apply throughout the State of 

Western Australia. 

4.—Scope. 
This Award shall apply to all Government Officers 

eligible for membership of the Civil Service Association 
of Western Australia, Incorporated employed by the 
Public Authorities listed in Schedule A, except for those 
Officers whose salaries, salary ranges, conditions or 
allowances are determined or recommended pursuant to 
the Salaries and Allowances Act 1975 or any other Act or 
are determined or to be determined by the Governor. 

Schedule A. 
Western Australian Exim Corporation 
Western Australian Meat Marketing Corporation 
Western Australian Tourism Commission 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 13th day of October 1987. 

T. POPE, 
Acting Registrar. 

Application No. A31 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"ENROLLED NURSES' (RED CROSS 

BLOOD TRANSFUSION SERVICE) AWARD". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for the above Award. 

Application No. 805 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "MEAT INDUSTRY (GOVERNMENT) 

AWARD No. 44 of 1981'. 

NOTICE is given that an application has been made to 
the Commission by the Western Australian Meat 
Commission under the Industrial Relations Act 1979 for 
a variation of the above Award. 
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As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

7.—Wages. 
Clause 7.—Wages — Add to this clause the following 

new classifications:— 
(a) Quality Standards Officer (AUSMEAT); 
(b) (Computer) Scales Systems Operator and 

Grader; 
(c) (Computer) Scales Systems Operator; and 
(d) Grader. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 24th day of September 1987. 

K. SCAPIN, 
Registrar. 

Application No. 792 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "MEAT INDUSTRY (WESTERN 

AUSTRALIAN MEAT COMMISSION — ROBB 
JETTY DIVISION) AWARD No. 16 of 1976". 

NOTICE is given that an application has been made to 
the Commission by the Western Australian Meat 
Commission under the Industrial Relations Act 1979 for 
a variation of the above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

8.—Wages. 
Clause 8.—Wages — Add to this clause the following 

new classifications:— 
(a) Quality Standards Officer (AUSMEAT); 
(b) (Computer) Scales Systems Operator and 

Grader; 
(c) (Computer) Scales Systems Operator; and 
(d) Grader. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 24th day of September 1987. 

K. SCAPIN, 
Registrar. 

Application No. A27 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"THE TEACHERS' AIDES' 

(INDEPENDENT SCHOOLS)". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for the above Award. 

This award replaces the Teachers' Aides' 
(Independent Schools) Award No. A1 of 1983. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This award shall be binding on Teachers' Aides and 

Child Care Workers employed in any independent school 
in any of the classifications referred to in Clause 14.— 
Wages of this award. 

14.—Wages. 
(1) Teacher's Aide 
(2) Teacher's Aide (Special School) 
(3) Teacher's Aide (Aboriginal School) 
(4) Child Care Workers 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 5th day of October 1987. 

K. SCAPIN, 
Registrar. 

Application No. A28 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"THEATRICAL EMPLOYEES ENTERTAINMENT 

SPORTING AND AMUSEMENT FACILITIES 
(WESTERN AUSTRALIAN GOVERNMENT) 

AWARD 1987". 

NOTICE is given that an application has been made to 
the Commission by the West Australian Theatrical and 
Amusement Employees Association (Union of 
Employees) under the Industrial Relations Act 1979 for 
the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This Award shall apply in the State of Western 

Australia to all Entertainment, Sporting and Amusement 
venues administered by the Government of Western 
Australia or its nominated authorities and or 
Contractors. 

Schedule A. 
Classification 
Attendant — General Duties 
Barrier Attendant (Racing) 
Change Cashier 
Change Room Attendant 
Cloakroom Attendant 
Curtain Attendant (Racing) 
Door Attendant 
Fence Attendant 
Gate Attendant 
Gatekeeper Handling Cash 
Kennel Attendant (Racing) 
Parking Fee Collector 
Parking Attendant 
Programme Seller 
Ride Attendant 
Scales Attendant 
Scoreboard Operator 
Scratching Board Operator/Writer 
Stalls Attendant (Racing) 
Starter (Racing) 
Supervisor of 10 or more employees 
Supervisor — less than 10 employees 
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Ticket/Token Seller 
Ticket Collector/Examiner 
Track Attendant 
Turnstile Operator — Handling Cash 
Turnstile Attendant — Not Handling Cash 
Usher 

Schedule B. 
Greyhound Racing Association of WA 
Department of Sport and Recreation 
Western Australian Sports Centre — Superdrome 
Zoological Gardens Board 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 14th day of October 1987. 

T. POPE, 
Acting Registrar. 

Application No. A25 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"THEATRICAL EMPLOYEES (GENERAL 

AMUSEMENT MACHINE CENTRES) 
AWARD 1987". 

NOTICE is given that an application has been made to 
the Commission by the West Australian Theatrical and 
Amusement Employees Association (Union of 
Employees) under the Industrial Relations Act 1979 for 
the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This Award shall apply to all employers in the General 

Amusement and Leisure Centres, Slot and Vending 
Machine Parlours, Venues and Contractors, and Leisure 
Time Entertainment Industry named herein and to any 
of the employees engaged by those employers in any of 
the classifications specified in Clause 5.—Rates of Pay 
who are usually employed in the operations of the fore- 
going venues and/or employers. 

5.—Rates of Pay. 
The minimum weekly wage and rate of pay to be paid 

to an employee shall be as set out hereunder for the 
relevant classification:— 

Per Week 
$ 

(1) Senior Centre Controls 
Supervisor, Controller, Head of Staff, 
Security and Cash Handling executive 350.00 

(2) Cash and Money Controls 
Cashier, Change Clerk, Token, Coin and 
Chipsellers and Dealers, Ticket Sellers 250.00 

(3) General Operational Employees 
Machine and Floor Attendants, 
Attendants, Door Keepers 246.20 
Unskilled Employees/Utility Man 246.20 
Cleaners 271.20 
Cleaners engaged by the hour with a 
minimum payment as of four consecutive 
hours. 

Per Hour 
$ 

8.(X) a.m. to 6.00 p.m. 8.31 
6.00 p.m. to 12 midnight 12.46 
12 midnight to 8.00 a.m. 16.62 

Per Week 
$ 

(4) Skilled Centre Employees 
Not classified elsewhere 339.40 

(5) Machine Maintenance Services 
Mechanics, Mechanical Cleaners, 
Servicemen, Repairer and Maintenance 
man 339.40 

(6) Junior Workers all under 18 years of age shall be 
paid 80 per cent of relevant Adult Classifications, and 
other employees 18 years and over, paid as Adults, with 
no more than two Juniors per one Adult. No Juniors to 
be responsible for Cash, Security or Staff and Premises 
Control.s 

(7) Casual Employees shall be an hourly rate of one 
thirty-eighth of the appropriate weekly rate plus 20 per 
cent for a minimum of four hours. 

Schedule A. 
Schedule of Respondents. 

Machine Services, Maintenance, Contractors, Suppliers: 
Leisure and Allied Industries — 34 Palmerston 
Street, North Perth 6006. 
Mai Atwell Amusement and Fund Raising — 111 
Stirling Street, Perth 6000. 
Acoin Industries — 192 Cambridge Street, 
Wembley 6014. 
Advanced Amusement Games — 2 Willowcreek 
Mews, Kingsley 6026. 

Entertainment Premises and Theatre and Cinema 
Foyers: 

City Theatres Group — Head Office, 166 Murray 
Street, Perth 6000. 
Hoyts Theatres Limited — St Martins Arcade, 
Perth 6000. 

Amusement Centres: 
Leisure and Allied Industries — 34 Palmerston 
Street, North Perth 6006 and other operating 
premises. 
Action Park — 51 Chesterfield Drive, Mirrabooka 
6061. 
Arcadia Amusements — Beach Road, Warwick 
6024. 
Funtasia World Amusement Centre — "Super 
Bowl", Scarborough Beach Road, Cnr 
Sundercombe Road, Osborne Park 6017. 
Split Second Amusements — 126 Barrack Street, 
Perth 6000 (William Street cnr Hay Street). 
Timezone Family Leisure Centres — 114 Murray 
Street, Perth 6000. Also at — William Street, Perth; 
Shop 2 Fremantle Mall, Fremantle 6160; 18 Murray 
Street, Perth 6000; 377 Scarborough Beach Road, 
Innaloo 6018. 
Club 2000 — C/- John Souris 134 Barrack Street, 
Perth 6000. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 24th day of September 1987. 

K. SCAPIN, 
Registrar. 

56821—5 
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LONG SERVICE LEAVE — 
Boards of reference — special — 

SPECIAL BOARD OF REFERENCE. 
Industrial Relations Act 1979 

Section 50 — long service leave. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Datec Management. 

PRIVATE HOSPITAL EMPLOYEES 
AWARD No. 27 of 1971. 

BEFORE A SPECIAL BOARD OF REFERENCE. 
Mr T.J. Pope — Chairman, 

Mr C.B. Parks — Employer's Representative, 
and Mr A.R. Beech — Employee's Representative. 

Long service leave — agreement reached at hearing. 

Determination. 
MR POPE: Both the applicant and the respondent 
advised the Board at the hearing, that they had reached 
an agreement that Mrs Bergins service was continuous. 
They indicated that they would confer at a later date as to 
the quantum of payment. 

The matter has therefore been concluded. 

SECTION 29 (b) — 
Applications dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) — unfair dismissal claim. 

Neville Anderson 
and 

Mayne Nickless Limited. 
No. 29 of 1987. 

State Manager Transport Industry 

COMMISSIONER S.A. KENNEDY. 
10th day of September 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
applicant today sought and was granted leave by the 
Commission to withdraw the application; now therefore 
I, the undersigned, before whom the conference was held 
do hereby order — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

MR BEECH: I agree. 

MR PARKS: I agree. 

MR POPE: The matter is concluded on the basis of my 
earlier statement. 

SECTION 23 — 

Applications dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 23. 

Robe River Iron Associates 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia. 

No. 1156 of 1986. 

Various occupations Mining (Iron Ore) 

COMMISSIONER W.S. COLEMAN. 
14th day of August 1987. 

Order. 
HAVING heard Mr D. Moss on behalf of the Applicant 
and Ms J. Siddons on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That Order No. C277 of 1984 be cancelled with 
effect from the 11th day of September 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — unfair dismissal. 

Mavis Amelia Beckett 
and 

Construction Research trading as Impex Limited. 
No. 952 of 1985. 

Manager Data Processing 

COMMISSIONER J.A. NEGUS. 
28th day of August 1987. 

Order. 
WHEREAS the applicant has advised the Commission 
that she does not wish to proceed with the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — unfair dismissal. 

Errol Barry Bond 
and 

Ocean Shipyards (WA) Pty Ltd. 
No. 848 of 1987. 

Tradesman's Assistant Ship Building 

COMMISSIONER G.J. MARTIN. 
15th day of September 1987. 

Dismissal — workers compensation — unfair — 
application dismissed. 
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Reasons for Decision. 
THE COMMISSIONER: By this application brought 
pursuant to section 29 of the Industrial Relations Act 
1979, the applicant seeks reinstatement in the calling of a 
"tradesman's assistant" with the respondent and 
payment of wages since the date of the termination of his 
contract of employment by the respondent or alterna- 
tively that he be paid one month's wages at least by the 
respondent as compensation for that event. 

The respondent denies all of those claims wholly. 
I heard the arguments and evidence of the parties on 

the 31st day of August 1987 and reserved my decision. 
The applicant commenced employment with the 

respondent in April 1986. He left of his own accord in 
September 1986 and rejoined the respondent some weeks 
later. That absence was occasioned by the applicant's 
domestic affairs and arranged with the co-operation of 
the respondent. 

In June 1987 the applicant was injured in a motor 
vehicle accident whilst on his way home from work and 
has been in receipt of payments under the Workers' 
Compensation and Assistance Act 1981, since that event. 

From time to time thereafter he was declared capable 
of returning to work to perform light duties or full duties 
and the respondent accommodated that situation. 

However, the applicant was unable to persist with 
those arrangements and had further absences from work 
or worked incomplete days due to the injuries sustained 
in the accident. 

Those occurrences are tabulated in Exhibit "A". 
Finally, the respondent concluded that the interrup- 

tions of its work processes by the absences of the 
applicant and the need to replace him on each occasion 
with other employees could not be endured and on the 
8th day of July 1987 the respondent terminated the 
contract of employment by the payment of one week's 
wages in lieu of notice and other moneys then becoming 
due such as pro rata annual leave. 

As it had been intimated by the respondent that such 
an action was likely the applicant on the 7th day of July 
1987 visited the medical practitioner responsible for his 
treatment and was given a clearance to the effect that he 
was fit to resume duty subject to treatment by a 
physiotherapist out of working hours. 

The applicant did not present that "certificate" to the 
respondent prior to the contract of employment being 
terminated in the manner described above. 

The applicant claims that he is now able to perform his 
usual duties and should not have been dismissed. 

The respondent claims and its evidence supports the 
fact that it has been very supportive of the applicant, 
whom it considered an excellent employee but that his 
unreliability as a result of his accident was causing 
practical problems in the efficient pursuant of its work 
programmes. 

The material presented to me provides a finely 
balanced picture. 

On the one hand, the applicant says he is fit to resume 
normal work and with his good work performance in the 
past and the good relationship he had enjoyed with the 
respondent feels that its failure to continue his employ- 
ment is unfair. 

On the other hand the respondent faced with the 
applicant's unsuccessful attempts to resume employment 
even when certified by his medical practitioner as fit to 
do so, seriously doubts the applicant's ability to work as 
before. 

On balance, I take the view that the respondent has 
given the applicant during his period of employment a 
very fair go but that it has cause to consider him a poor 
risk for the future. 

Accordingly, I do not consider that the decision finally 
taken by the respondent was unfair and determine the 
application by an Order of dismissal. 
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Appearances: 
The applicant appeared on his own behalf. 
Mr C. Mitsopolous (of Counsel) on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 20 — unfair dismissal. 

Errol Barry Bond 
and 

Ocean Shipyards (WA) Pty Ltd. 
No. 848 of 1987. 

Tradesman's Assistant Shipbuilding 

COMMISSIONER G.J. MARTIN. 
15th day of September 1987. 

Order. 
HAVING heard the applicant on his own behalf and Mr 
C. Mitsopolous (of Counsel) on behalf of the respon- 
dent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the application be dismissed. 

Dated at Perth this 15 th day of September 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — application for order. 

Ivan Botica 
and 

Austasia Investments Ltd. 
No. 579 of 1987. 

T echnical Chemical/ 
Manager Research 

COMMISSIONER J.F. GREGOR. 
25th day of August 1987. 

Order. 
WHEREAS the Applicant today sought and was granted 
leave by the Commission to withdraw its application, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) — unfair dismissal claim. 
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David Wingate Burden 
and 

McNaughton Gardiner Insurance Brokers. 
No. 563 of 1987. 

Sales Representative Insurance 
Industry 

COMMISSIONER S.A. KENNEDY. 
16th day of September 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
applicant today sought and was granted leave by the 
Commission to withdraw the application; now therefore 
I, the undersigned, before whom the conference was held 
do hereby order — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — claim for unfair dismissal and 

contractual entitlements. 

David Buzzard 
and 

Geann Pty Ltd. 
No. 542 of 1987. 

Operations Manager Retail Industry 

COMMISSIONER S.A. KENNEDY. 
28th day of August 1987. 

Unfair dismissal claimed — Respondent claimed aban- 
donment of employment — found summary 
dismissal — misconduct not established — dismissal 
unfair — findings as to contractual entitlements — 
compensation in that form. 

Reasons for Decision. 
THE COMMISSIONER: This application was brought 
pursuant to section 29 of the Industrial Relations Act 
1979. 

The Applicant, Mr David Buzzard, seeks an order 
from the Commission on the ground that he was unfairly 
dismissed from his employment by the Respondent, 
Geann Pty Ltd, or on the ground that he is due entitle- 
ments under the terms of his contract of employment 
with the Respondent. The relief sought in respect of the 
claim of unfair dismissal is an order for compensation in 
the form of the contractual entitlements claimed. The 
sum sought is $3 445.23 comprised of $1 714.28, being 
for wages the Applicant claims are due him for the period 
from 8 November 1986 to 27 November 1986, and 
$1 730.95, being for paid annual leave the Applicant 
claims is due under the terms of the contract. 

There was no answer filed by the Respondent. 
However, at a conference convened pursuant to section 
32 of the Act before the Commission as currently 
constituted the Respondent denied that the Applicant 
was due any entitlements arising from his contract of 
employment with it and denied that the Applicant was 
dismissed. The matter, not being settled at the 
conference or subsequently, was listed for hearing and 
determination. 

In order to determine the question of whether Mr 
Buzzard is due any entitlements under his contract of 
employment with the Respondent it is necessary to 

establish what the terms of that contract were and what, 
if any, entitlements were due him when that contract 
ended, having due regard for the circumstances of the 
termination of the contract. Before the claim of 
unfairness can be considered, it is necessary to make a 
finding as to whether in fact the Applicant was dis- 
missed. I will deal with the question of the terms of the 
contract of employment first. 

Some facts as to the contract of employment are either 
agreed between the parties or are not contested. These 
are that Mr Buzzard commenced employment on 13 
January 1986; that his duties involved management 
services; that the position that he held was that of 
operations manager; that his remuneration at the time 
the contract ended was $600 gross per week; that at the 
time the contract was ended the Respondent was on 
notice from Mr Buzzard that he intended to end it; that 
the period of notice given by Mr Buzzard was four 
weeks; that this period of notice had been arrived at by 
agreement between the parties; and that the contract of 
employment was ended on 10 November 1986. 

The relevant issue between the parties so far as it goes 
to the terms of the contract of employment concerns the 
entitlement to paid annual leave; specifically, whether 
there was an entitlement to pro rata annual leave and 
whether there was an entitlement to a "loading" on such 
annual leave. 

The Applicant claims that there was an entitlement 
under the contract of employment to four weeks' paid 
leave per year; that this entitlement was due on a pro rata 
basis in the event of a termination of the contract; and 
that any such leave was subject to a "loading" of 17 per 
cent. 

The claim for a "loading" to be applied to any annual 
leave entitlement relies on the Applicant's contention 
that this is an industry "standard". But while, to my 
knowledge, such a loading (though not the percentage 
claimed in this instance) does apply to various employees 
in the industry in which the Applicant was employed, it is 
an entitlement arising under industrial awards. The 
Applicant's employment was not governed by an award 
and he simply has not established that such a loading was 
a term of his contract of employment with the 
Respondent. 

However I have concluded that the remainder of his 
claim insofar as it concerns the terms of an annual leave 
entitlement has been established — specifically, that it 
was four weeks' paid leave per year on a pro rata basis. 
That conclusion is arrived at by having particular regard 
for the evidence of Mr G. War die on behalf of the 
Respondent. Mr Wardle, a director of Geann Pty Ltd, 
employed Mr Buzzard who was then directly responsible 
to him throughout the term of the contract. In his 
evidence Mr Wardle stated that he understood that four 
weeks' annual leave would be "normal" in such a 
contract as that being considered here, agreed that the 
arrangement between himself and Mr Buzzard as to the 
taking of annual leave was, so far as he was concerned, 
flexible and that in this instance the Respondent would 
have paid the Applicant the annual leave entitlement, i.e. 
on a pro rata basis, at the end of the contract save for 
advice that no such entitlement existed pursuant to the 
events of 10 November 1986. It is clear from this evidence 
that Mr Wardle does not contest that there was an entitle- 
ment under the terms of the contract of employment to 
pro rata annual leave. Further it is clear from his 
evidence that his position, and effectively the 
Respondent's position, is that the entitlement to pro rata 
annual leave was forfeited as a consequence of the 
Applicant's actions on 10 November 1986. 

So far as the other aspect of the claim for contractual 
entitlements is concerned I find on the evidence that it 
was agreed between the parties that Mr Buzzard would 
serve out a period of four weeks' notice, that that agree- 
ment came into effect on 28 October, 1986 and that the 
period of four weeks concluded 28 days after that date. 
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To answer the question as to whether any entitlement 
is due it is necessary to examine the circumstances of and 
events leading to the end of the contract of employment 
between Mr Buzzard and Geann Pty Ltd. 

Some of this detail is not in dispute and may be simply 
stated: that on Friday 7 November 1986 as part of his 
normal duties the Applicant travelled to Port Hedland; 
that on Saturday 8 November 1986 he, in company with 
another employee who had travelled from Perth for the 
purpose, undertook a stocktake as part of his managerial 
duties; that in the afternoon of that day he received a 
telex message from Mr Wardle directing him to remain in 
Port Hedland to carry out specified tasks and thus not to 
travel to Karratha the following day as had been 
previously required; that notwithstanding this telex the 
Applicant did travel to Karratha and, at the conclusion 
of work there, returned to Perth; that on the next day, 
being Monday 10 November 1986, at approximately 
11.00 a.m. there was a meeting between Mr Wardle and 
Mr Buzzard; and that the contract of employment ended 
then. 

The material differences between the parties, most 
importantly, go to the terms of that discussion. 

According to the Applicant he sought a meeting with 
Mr Wardle early on the morning of 10 November 1986 to 
explain to him the situations he had found in Port 
Hedland and Karratha which went to his reasons for not 
complying with Mr Wardle's telex and returning to Perth 
but did not see him until 11.00 a.m. at which meeting Mr 
Wardle delivered the ultimatum to return to Port 
Hedland on the "lunchtime or 12 midday flight" that 
day or "he was finished"; that the Applicant demurred 
on the grounds that the time constraints made this 
unreasonable but that he would be prepared to return to 
Port Hedland that evening, which offer was effectively 
rejected. 

The evidence of Mr Wardle was, in his own words, 
that "the option is either you get the next plane or you 
finish and there are no entitlements". His further 
evidence was that he was unaware that there was any 
flight to Port Hedland in the middle of the day, that it 
was not unreasonable for Mr Buzzard to want to go 
home, pick up clothes and speak to his family before 
departing for Port Hedland and that he would have been 
satisfied had Mr Buzzard returned to Port Hedland that 
evening. 

I have carefully considered the evidence of both Mr 
Wardle and Mr Buzzard in coming to the conclusion that 
Mr Buzzard was effectively dismissed by Mr Wardle by 
virtue of a consequence erected on a direction with which 
Mr Buzzard could not reasonably comply, and that such 
dismissal was of a summary nature. 

I make clear that in the process I have considered 
whether, on the balance of probabilities, there was an 
imprecision in Mr Wardle's direction or any other reason 
which may have given rise to an incorrect interpretation 
by the Applicant and thereby action consistent with Mr 
Wardle's version of subsequent events and have con- 
cluded that this was unlikely. Both Mr Wardle and Mr 
Buzzard were very articulate, clear witnesses who gave 
the impression of a careful attention to detail. Further I 
note that Mr Buzzard had nothing to gain and much to 
lose in the event he abandoned his employment in the 
manner claimed by the Respondent. The threat to his 
contractual entitlements was explicit and the evidence is 
that he was to commence other employment no earlier 
than 26 November 1986, i.e. after his period of notice 
with Geann Pty Ltd ended, and there is nothing before 
me which establishes that he had any other employment 
between 10 November 1986 and that time. And I note 
that Mr Wardle's evidence is that, immediately after his 
conversation with Mr Buzzard at approximately 11.00 
a.m. on 10 November 1986, Mr Wardle sought advice as 
to the question of entitlements in the context of events to 
that point and, specifically Mr Buzzard's failure to 
comply with the directions contained in the telex. In my 
view this action was more consistent with a situation 
where a dismissal had been effected than one where an 

ultimatum to catch an aeroplane later that day or be 
deemed to have abandoned the employment had been 
delivered and met with a pre-emptory refusal. 

It remains to consider the question of unfairness. A 
summary dismissal is not of itself unfair but where a 
dismissal has been effected summarily, the onus in 
proceedings such as this is on the employer to establish 
the misconduct warranting such action. 

In this instance, having regard for the foregoing so far 
as it applies to events on 10 November 1986, the 
Respondent must rely on the failure of the Applicant to 
comply with the direction contained in the telex received 
by him in Port Hedland on 8 November 1986. 

In relation to that failure I have considered all the 
evidence and particularly as it relates to the circum- 
stances in Port Hedland and Karratha, the nature of the 
job the Applicant was engaged to do and the ramifica- 
tions of his action. I note that Mr Buzzard was a senior 
employee who was expected to be flexible; that his 
evidence that, on deciding not to comply with the 
direction in the telex, he made arrangements with staff in 
Port Hedland to carry out duties and maintain the 
situation for the Respondent was not contested by the 
Respondent; that his evidence as to the circumstances 
which led to his travelling to Karratha in contravention 
to the direction were not contested; that the evidence of 
Mr Wardle so far as it concerned the telephone call from 
the employee who travelled with Mr Buzzard went some 
way to corroborating Mr Buzzard's reasons for travelling 
to Karratha; that there is no evidence of any damage 
done to the Respondent's business as a consequence of 
the Applicant's action; and that in the words of Mr 
Wardle the Applicant had always been "keen" in his 
approach to his work. 

I have concluded that the Respondent has not 
established that the circumstances were such to justify 
the summary dismissal of Mr Buzzard. Accordingly I 
find that his dismissal was unfair. 

The Applicant has not sought re-employment but 
having regard for all the circumstances I am satisfied that 
this form of relief would not be appropriate in any event. 

An order will issue that the Respondent pay to the 
Applicant a sum equivalent to the contractual entitle- 
ments that he would have received had he continued in its 
employment up to and including 25 November 1986 less 
due taxation. In relation to that I make a further finding 
that the Applicant has not established that he was not 
paid for the period from 8 November 1986 to 10 
November 1986. 

The order will now issue subject to any speaking to the 
minutes to be arranged at a time mutually convenient to 
the parties and the Commission. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — claim for unfair dismissal. 

David Buzzard 
and 

Geann Pty Ltd. 
No. 542 of 1986. 

Operations Manager Retail Industry 

COMMISSIONER S.A. KENNEDY. 
8th day of September 1987. 

Order. 
HAVING heard Mr M. Patrick (of Counsel) on behalf of 
the Applicant and Mr D. Carter (of Counsel) on behalf 
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of the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Respondent pay to the Applicant the 
sum of $3 133.38 less due taxation within 21 days of 
the date of this Order. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b). 

Reginald Thomas Cohen-Cramp 
and 

Mirandus Pty Ltd. 
No. 1192 of 1986. 

Supervisor Rail Industry 

COMMISSIONER J.A. NEGUS. 
7th day of September 1987. 

Termination of employment — contractual entitlements 
— superannuation benefits — order for payment. 

Reasons for Decision. 
THE COMMISSIONER: By this application, lodged 
pursuant to section 29 (b) (ii) of the Industrial Relations 
Act 1979, Mr R.T. Cohen-Cramp seeks an order that his 
former employer should pay him an amount of 
$41 384.55. The applicant claims that the money was due 
to him on account of a Staff Superannuation Scheme. 

The respondent employer denies the claim, relying on 
the rules of the said superannuation scheme which allow 
for an employee leaving voluntarily to benefit only to the 
extent of his own contributions together with accrued 
interest. According to the employer, Mr Cohen-Cramp 
was paid a lump sum of $5 000 and that was his full 
entitlement. Although a total amount of $46 384.55 was 
held against Mr Cohen-Cramp's name in the fund and 
was paid out to the employer by the trustees, the balance 
was not owing to the applicant because he had 
terminated the contract of employment of his own 
volition. 

The question in dispute between the parties is 
essentially a simple matter of fact and little purpose 
would be served by a recitation of the employment 
history of Mr Cohen-Cramp during the 10 years that he 
was associated with Mr B. Whitmore who to all intents 
and purposes was the employer at all relevant times albeit 
the title of the company underwent some alterations. 
There is no disagreement that the contract of employ- 
ment was terminated on 20 June 1986. Mr Whitmore says 
that he required Mr Cohen-Cramp to transfer to 
Queensland and had he gone as requested he would still 
be employed. Mr Cohen-Cramp says that the business 
had run out of work to do and he had been offered a 
consultancy arrangement or alternatively the oppor- 
tunity to purchase the Queensland operations. Neither 
option was acceptable to him and thus he was 
retrenched. 

The applicant produced documentary evidence to 
support his retrenchment claim. Mr Whitmore had 
indicated in a report to the Department of Social Security 
that his services were terminated due to shortage of work 
(Transcript Exhibit G5). Again he stated in a reference 
dated 20 June 1986 (Transcript Exhibit G4) that: "It was 
with much regret and after much deliberation that Mr 
Cohen-Cramp was advised that his services would no 
longer be required". 

Evidence was given by both the applicant himself and 
Mr Whitmore on behalf of the respondent employer. I 
observed the demeanour of both witnesses closely and 
where there is conflict in their versions of events then I 
am bound to say that I found Mr Cohen-Cramp to be the 
more credible. 

The weight of the evidence is clearly in favour of the 
applicant's claim that he was retrenched and is therefore 
entitled to the full benefit of the Staff Superannuation 
Fund. An order will issue in favour of the applicant. 

Appearances: 
Mr I.R. Gillon (of Counsel) on behalf of the applicant. 
Mr T. Lampropoulos (of Counsel) on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b). 

Reginald Thomas Cohen-Cramp 
and 

Mirandus Pty Ltd. 
No. 1192 of 1986. 

Supervisor Rail Industry 

COMMISSIONER J.A. NEGUS. 
21st day of September 1987. 

Order. 
HAVING heard Mr I.R. Gillon (of Counsel) on behalf of 
the applicant and Mr T. Lampropoulos (of Counsel) on 
behalf of the respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979, hereby orders — 

That the respondent pay to Mr Reginald Thomas 
Cohen-Cramp the sum of $36 972.69 on or before 
31 October 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — application for contractual entitlements. 

James Haye Coleman 
and 

James Marshal & Co. 
No. 30 of 1987. 

Farmhand Farming Industry 

COMMISSIONER J.F. GREGOR. 
1st day of September 1987. 

Contract of employment — governed by an award of the 
Australian Conciliation and Arbitration 
Commission — no jurisdiction on question of 
termination of contract — no breach of contract on 
payments due — jurisdiction on contractual entitle- 
ments doubtful in any event — dismissed. 

Reasons for Decision. 
THE COMMISSIONER: On 14 January 1987, James 
Haye Coleman (Applicant) filed in the Registry of the 
Commission an application for an Order pursuant to 
section 29 of the Industrial Relations Act 1979 for out- 
standing wages and pay in lieu of notice. He claims the 
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entitlements are due to him under the terms of a contract 
of employment with James Marshal & Co (Respondent), 
which was terminated on 11 January 1987 in circum- 
stances which he says were unfair. 

On 3 February 1987, the Respondent filed a notice of 
Answer and Counter proposal in the Registry. In part, 
the particulars to the answer state that the Respondent is 
a member of the Primary Industry Industrial Association 
and as such is bound by the provisions of the Pastoral 
Industry Award, an Award of the Australian Concilia- 
tion and Arbitration Commission. Because of this, it was 
the view of the Respondent that the application is outside 
the jurisdiction of the Western Australian Industrial 
Relations Commission. In a letter dated 16 February 
1987, the Applicant requested that the application be 
bought on for hearing and determination. Submitted 
with the letter was an affidavit of evidence necessary, 
because by that time the Applicant had returned to New 
Zealand, which apparently is his country of origin. The 
affidavit submitted by him was served upon the 
Respondent by this Commission in an attempt to 
ascertain whether the possibility existed for a settlement 
of the dispute without formal hearing and determina- 
tion. Concurrently, the Commission ordered that the 
Applicant be asked that in the event that the matter did 
proceed to hearing, whether he would be prepared to 
have his case stand or fall on the information detailed in 
his affidavit. On 22 May, the Commission received a 
written advice from the Applicant confirming that he 
would. Thereafter the matter was placed on the list and 
proceeded to hearing on 17 August 1987. 

The affidavit sworn by the Applicant on 16 February 
1987, was read onto the record of the court. From it, it 
appears that during the summer vacation in 1987, that 
the Applicant was engaged by the Respondent to work as 
a truck driver during the wheat harvest on its property 
near Esperance. The Applicant says that the Respondent 
agreed to pay him a gross wage of $458 for a 6/2 day 
week. From this amount, there was to be deducted board 
of $50.00 and accommodation of $8.00. After the first 
three weeks work, he was paid a sum of $844 which 
appeared to be in accordance with arrangements made 
between them. On 9 January, there was some problem 
concerning the operation of a grain dryer and this along 
with other problems resulted in a discussion between the 
Applicant and the Respondent on 12 January; this led to 
an instruction from the Respondent for the Applicant to 
leave the property. The Applicant then says that his gross 
wage was reduced to $300 per week back-dated to the 
beginning of the employment, that he was paid only $106 
and further the Respondent failed to pay a weeks' pay in 
lieu of notice. In part 8 of the affidavit, the Applicant 
then details what he says is the correct position arising 
from his employment, the total sum owing being $1 464. 
The final part of the affidavit asked that the Commission 
order the Respondent to lodge with it income tax 
certificates in the prescribed form showing gross pay 
deducted, so the Applicant might claim a refund from 
the Australian Tax Authorities. 

At the opening of his submission on behalf of the 
Respondent, Mr Ferguson raised two preliminary issues. 
The first concerns jurisdiction of the Commission to hear 
and determine the matter, the second going to the 
question of the lack of ability to affect proper cross- 
examination of the Applicant's case, bearing in mind 
that the Respondent disputed some of the claims made. 
Before addressing these two issues, I intend to summarise 
the Respondent's position. 

Mr J.R. Marshal appeared and gave sworn evidence; 
he agreed that he had employed the Applicant in the 
manner described by him in his affidavit, including 
agreement on the amount of gross wage to be paid. He 
said there was an understanding between them that the 
job would be until the end of December and from then 
on it would continue on a daily basis until either the work 
ran out, that is harvest finished or until the Applicant left 
to go and view the America's Cup. The precise date 
depended on how well the New Zealand boat was going. 

Mr Marshal then went on to relate a series of difficulties 
that he had with the Applicant in performing the duties 
for which he was employed and at some considerable 
length detailed the inadequacies of his performance. 
These inadequacies had caused considerable expense to 
the Respondent. Notwithstanding that the Respondent 
had taken action to properly train the Applicant and to 
supervise his performance, he did not improve and 
eventually the contract was terminated. Mr Marshal 
indicated that he was upset at the time of the termination 
of the contract and that heated words were exchanged. 
He said that Mr Coleman had said to him that "Of 
course you owe me for a week's wages in lieu of notice", 
to which he replied, "No I don't, we both understand the 
contract and there is none due". 

The Applicant then had referred to assistance he 
would get from his father concerning the dispute and this 
led the Respondent to ask where his father was, he was 
told New Zealand, and he then asked whether the 
Applicant was bom fide eligible for the general 
exemption rebate for taxation that he had claimed. Mr 
Marshal indicated that he would check with his 
Accountant whether there was such an eligibility, the 
Applicant insisted that he was eligible but when Mr 
Marshal picked up the phone to check it, he admitted 
that he was not. Nevertheless, the check was made and 
the Applicant was told that tax would have to be 
deducted at a higher rate. 

In response to questions from the Commission, Mr 
Marshal confirmed the contractual agreement he made 
with the Applicant to pay him a total of $458 per week. 
He said that the amount was not calculated on an award 
basis, because he believed that he was paying well and 
truly over the award, it was simply an agreement between 
the two of them, that was acceptable for the sort of work 
to be done. He was quite firm in his view that the 
Applicant wanted a few weeks work, but he also wanted 
to get away to the America's Cup and the daily contract 
of service was designed to allow this to happen. At no 
time were there any grounds for the Applicant to believe 
that a week's notice was necessary to terminate the 
contract. 

In this case the Applicant is relying on a specific and 
express albeit verbal contract he says was made between 
himself and the Respondent. He does not bring this claim 
as one to enforce any award, but rather to enforce a 
common law contract. I have assessed the arrangement 
between the parties in the best way I can, given the 
limitations because of the non-appearance of the 
Applicant. Mr Marshal as witness for the Respondent 
appeared to be most credible and sincere, I am quite sure 
with his frank and uncomplicated style, that he was not 
withholding anything nor embellishing the truth. I there- 
fore accept his story, when he says that the arrangement 
made with the Applicant, was for the purpose of the 
Applicant providing services for a period of weeks during 
the harvest, with the understanding that he would be able 
to go off to the America's Cup at short notice when the 
boat of his interest became involved. I also accept, that 
he has not reduced the amount of money agreed between 
them to be paid as claimed by the Applicant. What has 
happened is that he has received advice from his 
Accountant concerning the level of taxation to be applied 
and he has applied that level, in accordance with what he 
understands of taxation laws to be. If he is incorrect in 
doing this, then that is a matter between the Applicant 
and the Taxation Commissioner and it is not a issue in 
which either the Respondent or this Commission has any 
power to intervene. 

That being the case and in the absence of any other 
evidence which substantiates some of the other claims 
made by the Applicant in respect to Sunday work and 
long hours, I am unable to conclude that there has either 
been an unfair dismissal or that there has been a failure to 
pay any contractual entitlement. However, I make these 
comments on the merit of the issue on the basis that the 
Applicant is right in asserting that he has a common law 
contract. This assertion though is far from being 
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established. Therefore I need, because of the arguments 
advanced by Mr Ferguson on behalf of the Respondent, 
to explore the question of jurisdiction. 

The Pastoral Industrial Award 1986 (Print G6783) 
contains the following provisions in Clause 5 — Parties 
Bound: 

5.—Parties Bound. 
(a) This Award shall be binding upon: 

(i) The Australian Workers' Union and the 
members thereof. 

(ii) The NSW Farmers' (Industrial) Associa- 
tion; the Victorian Farmers and Graziers 
Industrial Association; the Tasmanian 
Farmers' and Graziers' Employers 
Association; the United Farmers and 
Stockowners Industrial Association of 
South Australia; the Pastoralists' and 
Graziers' Association of Western 
Australia (Incorporated); the Primary 
Industry Industrial Association of 
Western Australia; the Pastoralists' 
Association of West Darling; the Shearing 
Contractors' Association of Australia and 
each of the members of each of the said 
Associations and each of the other 
persons, firms, companies or bodies whose 
names appear in Schedule "B" of this 
Award. 

(b) This Award shall be binding upon employers 
in respect of all employees whether members of the 
Union or not. 

(c) Employees shall be bound by this Award only 
when employed by employers bound by this Award. 

(d) The parties bound by this Award and their 
servants and agents respectively shall observe and 
perform the conditions of this Award and of the 
forms of agreement in Schedule "A" of this Award. 

It can be seen in subclause (a) (ii) of the clause, that the 
Primary Industry Association of Western Australia is a 
named Respondent. In evidence, Mr Marshal attested 
that the Respondent was a member of the Primary 
Industry Association of Western Australia and prima 
facie the Award is therefore binding upon the 
Respondent and any of his employees, whether they be 
members of the Union or not. Mr Ferguson suggested to 
the Commission in his submissions, that on the dicta 
contained in an appeal from a decision of the Full Bench 
in the Western Australian Industrial Commission, No. 9 
of 1980 between Metropolitan (Perth) Passenger 
Transport Trust, Appellant and Erhard Gersdorf [(1981) 
61 WAIG 611] that the Commission has no jurisdiction 
to hear and determine the matter. As I understand the 
Gersdorf Case, it dealt with the law to be applied when 
there was State legislation, which was inconsistent with 
Federal legislation, so that it was rendered inoperative by 
virtue of section 109 of the Constitution. That with 
respect to Mr Ferguson, is not the issue involved in the 
matter before the Commission presently in so far as it 
relates to a contractual benefit under section 29 (b) (ii), 
because what the Respondent is saying is that the work in 
question is covered by the Pastoral Industry Award 1986, 
a Commonwealth Award, to which the Respondent is a 
party and that it follows that this Commission is without 
jurisdiction to entertain the claim. The issue has been 
discussed in matters previously by the Commission, but 
more particularly in the obiter comments of 
Commissioner G.L. Fielding in James Hill and Rushton 
Building Contractors Pty Ltd [(1987) 67 WAIG 923], 
where the learned Commissioner had the following 
observations to make: 

First, it is said that section 29 (b) (ii) applies to the 
recovery of contractual benefits which are not 
benefits prescribed under an award. The 
Respondent argues that the benefits in question if 
they be benefits are in fact prescribed under the 
relevant Commonwealth Award. Secondly, it says 
that even if section 29 (b) (ii) does not expressly 

exclude benefits under Commonwealth Awards, the 
section is, as I understand the argument, 
inconsistent with the provisions of the Common- 
wealth Conciliation and Arbitration Act, 
particularly sections 119 and 123 which provide for 
or make specific reference to the enforcement of 
Commonwealth Awards. In particular, section 119 
specifies the courts, which clearly do not include the 
State Industrial Relations Commission, able to 
enforce such awards. In section 123, although in 
addition, there is reference to "any other court of 
competent jurisdiction", that does not include the 
State Industrial Relations Commission since, on the 
authority of the Boilermaker's Case, sub nom R. 
Kirkby ex parte Boilermaker's Society of Australia 
(1956) 94 CLR 254, and (1957) CLR 529, it would be 
incompetent by reason of the fact that it exercises 
not merely a judicial function. 

and further 
Clearly, the definition of "award" under the 

Industrial Relations Act does not include a Federal 
Award so that prima facie a benefit under such a 
contract would not be excluded by the Act. Since 
proceedings under section 29 (b) (ii) are not penal 
and of the kind envisaged by section 119 of the 
Conciliation and Arbitration Act, it is difficult to 
see that there is any inconsistency between the two 
provisions. Likewise, section 123 of 
Commonwealth Act, which is an enabling 
provision. Whether the Commission, as an expressly 
established "court of record", is competent in this 
context depends upon the extent to which the 
doctrine enshrined in the Boilermaker's Case, which 
of course does not apply to State Tribunals per se, 
applies to a State Court entrusted with non-judicial 
functions exercising the Federal judicial power but 
not Federal non-judicial power; and whether it 
otherwise meets the requirements of the Common- 
wealth Judiciary Act, . . . 

In my view the jurisdiction of the Commission in this 
matter particularly as it flows from section 29 (b) (ii) is in 
question on the opinion expressed by the learned 
Commissioner. However, a positive decision on this 
would need to be subject to far more argument than was 
presented in the instant case. 

However, there is no doubt in respect of the power of 
the Commission as it flows from section 29 (b) (i) and 
concerns unfair dismissal. Clause 54 — Contract of 
Employment of the Pastoral Industry Award does 
provide legislation of the type which was subject to the 
detailed examination of the Appeals Court in the 
Gersdorf Case (supra) and there is no doubt in my mind 
that the operation of section 29 (b) (i) would be to cut 
down the right of the employer to dismiss under that 
clause, thereby altering, impairing or detracting from the 
operation of the award, therefore to that extent, it would 
be directly inconsistent and would be rendered 
inoperative by virtue of section 109 of the Australian 
Constitution. 

For all of these reasons, the Commission intends to 
determine the matter by an order for dismissal. 

Appearances: 
No appearance for the Applicant. 
Mr J. Ferguson for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — contractual entitlements. 

James Coleman 
and 

James Marshal & Co. 
No. 30 of 1987. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

Farmhand Farming Industry 

COMMISSIONER J.F. GREGOR. 
1st day of September 1987. 

Order. 
THERE being no appearance by the Applicant, and 
having heard Mr J. Ferguson on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

(Sgd.) J.F. GREGOR, 
[L.S.I Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) — unfair dismissal claim. 

David Lindsay Godsell 
and 

P.J. Cooper formerly trading as Triumphtune. 
No. 1051 of 1986. 

Workshop Foreman Vehicle Industry 

COMMISSIONER S.A. KENNEDY. 
21st day of September 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
applicant today sought and was granted leave by the 
Commission to withdraw the application; now therefore 
I, the undersigned, before whom the conference was held 
do hereby order — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — unfair dismissal. 

Robert Grocott 
and 

The Shire of Jerramungup. 
No. 789 of 1987. 

Trainee Grader Driver Local Govt 

COMMISSIONER J.F. GREGOR. 
8th day of September 1987. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii) — contractual entitlements claim. 

Robert Andrew Harrison 
and 

Balga Hire. 
No. 808 of 1987. 

Maintenance Worker Plant Hire 

COMMISSIONER S.A. KENNEDY. 
15th day of September 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas an 
agreement has been reached between the parties in full 
and final settlement of this matter; now therefore I, the 
undersigned, before whom the conference was held do 
hereby order — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — claim of unfair dismissal. 

Jennifer Kaye Holoway 
and 

Media Link Pty Limited. 
No. 536 of 1987. 

Typesetter Publishing 

COMMISSIONER J.F. GREGOR. 
8th day of September 1987. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

(Sgd.) J.F. GREGOR, 
fL.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — Claim for unfair dismissal. 

Karl Kepplinger 
and 

Weatherford Australia Pty Ltd. 
No. 151 of 1987. 

Technician Tool Maintenance 

COMMISSIONER J.F. GREGOR. 
14th day of September 1987. 
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Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — claim for unfair dismissal and 

contractual entitlements. 

Shane Benjamin Koehler 
and 

Caratti Group. 
No. 608 of 1987. 

Mechanic Agricultural Industry 

COMMISSIONER S.A. KENNEDY. 
11th day of September 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
applicant today sought and was granted leave by the 
Commission to withdraw the application; now therefore 
I, the undersigned, before whom the conference was held 
do hereby order — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b). 

Ms E.A. Mclntyre 
and 

Gold Service Nappy Wash. 
No. 857 of 1987. 

Manageress Laundry 

COMMISSIONER J.A. NEGUS. 
15th day of September 1987. 

Order. 
WHEREAS the applicant sought and was granted leave 
to withdraw the application, the Commission pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders — 

That the application be withdrawn by leave. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

67 W.A.l.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — unfair dismissal. 

Hubert Cecil Vaux Miller 
and 

Bestobell Engineering Products, a division of 
Commonwealth Industrial Gases Limited. 

No. 256 of 1987. 

Sales Officer Metal Industry 

COMMISSIONER W.S. COLEMAN. 
3i d day of September 1987. 

Termination of employment — unfair dismissal — 
ability to discharge duties — application dismissed. 

Reasons for Decision. 
THE COMMISSIONER: This is a claim by Mr H.C. 
Vaux Miller for compensation for the unfair termination 
of his employment by Bestobell Engineering Products on 
12 March 1987. Ownership of the Respondent Company 
changed on 2 March 1987 when the enterprise became a 
division of Commonwealth Industrial Gases Limited. 
The Applicant submits that whether or not his dismissal 
of employment was effective with the knowledge of the 
new owners, it was an unfair exercise of the legal right. 
He appreciates that the vacancy created by his dismissal 
has been filled and that having secured another position, 
his duty is to his new employer. On the basis of these 
considerations Mr Vaux Miller submits that it is 
inappropriate to pursue re-employment with the 
Respondent Company but that compensation at the rate 
of two twelfths of $22 675, his salary on termination, is 
warranted. This amount is intended to accommodate the 
losses he has sustained in having to accept employment at 
a lower level of remuneration to that which he received at 
the Respondent Company and in not being able to 
participate in the superannuation scheme which had 
become available to employees with the takeover of 
Bestobell Engineering Products by Commonwealth 
Industrial Gases Limited. 

The Applicant's services were terminated with the 
payment of four weeks' salary in lieu of notice. One week 
after his dismissal he secured employment on a contract 
basis for two weeks, then after another week succeeded 
in gaining a permanent position. 

The Respondent Company rejects the claim and 
opposes the relief sought. It submits that in the first 
instance the Commission does not have power to award 
compensation and further that it lacks jurisdiction to 
make an order in the form claimed in the absence of an 
order for re-employment. While it was appreciated that 
at this time the issue of the scope of the Commission's 
power to determine compensation is the subject of con- 
sideration in another place, it was agreed that this claim 
should proceed without determination of the preliminary 
jurisdictional issue. The Respondent Company denies 
that Mr Vaux Miller was unfairly dismissed and states 
that the Commission should not interfere with the 
Company's legal right whereby Mr Vaux Miller's services 
were terminated on 12 March. 

Mr Vaux Miller was a successful Applicant for a 
position of internal sales officer with Bestobell 
Engineering Products and commenced employment on 9 
September 1985. His duties were to receive telephone 
calls from clients or consultants and to assist them in 
identifying gauges, valves and other engineering 
products they required for their particular needs. He was 
also required to write up orders and arrange delivery of 
the goods. With the volume of incoming calls and the 
demands for specialised knowledge over a range of 
products, it was a stressful job. Mr Vaux Miller was part 
of an internal sales team of four and was responsible 
directly to the manager, although he was required to 
liaise with the sales manager, several product managers 
and the inventory controller. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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When the Applicant accepted the position in 
September 1985 he made it known to the manager Mr 
Oldham, that he valued his time with his family. He 
secured an understanding that he would not be required 
to spend unspecified periods of time at the office outside 
normal working hours. However, it was made clear to 
him that he would need to become familiar with the 
Company's range of producs and to this end he would 
need to invest some of his own time. On 12 March, Mr 
Vaux Miller claims that he was called into Mr Oldham's 
office and was informed that his services were being 
terminated. Mr Vaux Miller admits that this had a 
devastating impact on him and that he cannot recall the 
details of the conversation other than that the reason 
given to him for his termination was his lack of 
performance. In that conversation Mr Vaux Miller pre- 
vailed upon the manager to reconsider the notice of 
termination. This was done but the initial decision was 
subsequently confirmed later that day. Mr Vaux Miller 
ceased employment on 12 March. Some three weeks 
before that when another person had been dismissed 
from the Company's employment, that employee had 
confided to Mr Vaux Miller that he would be next. Mr 
Vaux Miller had then confronted Mr Oldham and had 
been assured that no such action was being contem- 
plated. Furthermore, in February 1987 when Bestobell 
Engineering Products was to be acquired by Common- 
wealth Industrial Gases Limited, Mr Vaux Miller had 
received a written offer of employment which he had 
accepted. In Mr Vaux Miller's view, the termination of 
his services with the Respondent Company was without 
justification. He cites the possibility of a conflict of 
personality with other members of staff and his stated 
resentment to the requirement to attend a week-end 
seminar on product familiarity without a payment, as 
being reasons behind the manager's action. On those 
aspects of his performance which the manager had 
spoken with him, in the past, Mr Vaux Miller considers 
that they were trivial and that they were matters which 
could equally have been taken up with other members of 
staff. The matters concerned his punctuality, application 
to the job and relationship with other people in the 
office. The fact that an offer of employment had been 
forthcoming from CIG Limited, together with an 
invitation to contribute to the staff superannuation 
scheme and that the manager had in a discussion three 
weeks earlier denied any intention to terminate his 
services, are in the Applicant's view, evidence of the 
standing that he enjoyed at the time immediately prior to 
his dismissal. 

Mr Oldham, manager of Bestobell Engineering 
Products, outlined the circumstances which gave rise to 
the decision to terminate Mr Vaux Miller on 12 March. A 
customer had complained about the treatment that had 
been received from Mr Vaux Miller when an enquiry had 
been made about the progress of an order. After initially 
being fobbed off the customer was given false informa- 
tion. The outcome of the incident was a considerable 
delay in satisfying the customer's requirement and the 
potential loss of future business. The manager had 
investigated the matter and confronted Mr Vaux Miller 
with the complaint. A satisfactory explanation was not 
forthcoming from the Applicant. This incident followed 
four other occasions on which Mr Oldham found it 
necessary to counsel him. The issues on which the 
manager had previously found it necessary to raise with 
Mr Vaux Miller were his lack of product knowledge, his 
attitude to the job and the necessity to be punctual, 
excessive use of the telephone for private calls and his 
relationship with other members of staff. On each 
occasion the manager noted an improvement in 
performance for a week or two but then Mr Vaux Miller 
would lapse into his previous behaviour. Mr Oldham 
acknowledges that a period of time had to be given to the 
Applicant to assimilate information associated with the 
company's range of products. However, allowing for 
that there was not the level of commitment from Mr 
Vaux Miller which was necessary for him to adequately 
discharge his duties. The inability to cope with the 
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demands of the job placed additional burdens on other 
members of the internal sales team and at times Mr Vaux 
Miller's attitude to other people in the office made the 
work environment difficult. Mr Oldham decided that the 
Applicant had not responded to counselling which had 
been given on four occasions and that the incident which 
was the cause of Mr Vaux Miller's performance being 
reviewed again on 12 March was so serious that his 
services were terminated., 

I cannot accept Mr Vaux Miller's assertion that the 
cause of his demise was a personality conflict with other 
staff members or the company's reaction to his stated 
resentment to attend a week-end seminar to gain 
familiarity with the company's products. Mr Vaux Miller 
impressed me as a forthright person. Just as he made it 
clear at the hearing he had made it known to his employer 
that he would not extend himself beyond what was 
necessary to get by on the job. He appears to have 
remained somewhat aloof from other employees and to 
his credit was not prepared to engage in rumour 
mongering at work. However, I find that there were 
aspects of his performance which gave rise to serious 
doubts about his ability to discharge his duties and which 
were the subject of concern to his employer and which 
had on a number of occasions been brought to his 
attention. I am satisfied on the evidence presented by Mr 
Oldham that Mr Vaux Miller had been remiss in his 
dealings with the customer in the incident which was 
discussed on 12 March and that this followed a series of 
discussions from which Mr Vaux Miller knew that it was 
necessary for him to improve his performance. 

In view of all the circumstances of the case I consider 
that the Commission should not interfere with the 
Company's exercise of its legal right to terminate Mr 
Vaux Miller's services. It is therefore unnecessary to 
consider the jurisdiction of the issues raised by the 
respondent. 

The application is dismissed. 

Appearances: 
The Applicant appeared on his own behalf. 
Mr M.L. Greenland (of Counsel) appeared on behalf 

of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — unfair dismissal. 

Hubert Cecil Vaux Miller 
and 

Bestobell Engineering Products, a division of 
Commonwealth Industrial Gases Limited. 

No. 256 of 1987. 

Sales Officer Metal Industry 

COMMISSIONER W.S. COLEMAN. 
3rd day of September 1987. 

Order. 
HAVING heard the Applicant on his own behalf and Mr 
M.L. Greenland (of Counsel) on behalf of the Respon- 
dent the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the application be dismissed. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii) — contractual entitlements claim. 

Heather Pearson 
and 

Amaroo Retirement Village. 
No. 564 of 1987. 

Secretary Retirement 
Village 

COMMISSIONER S.A. KENNEDY. 
23rd day of September 1987. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
IL.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — application re unfair dismissal. 

Kyra Phillips 
and 

Fire Brigade Credit Union. 
No. 902 of 1987. 

Teller Finance Industry — 
Credit Union 

COMMISSIONER J.F. GREGOR. 
18th day of September 1987. 

Order. 
HAVING heard Ms K. Phillips on her own behalf and 
Mr P.J. Cooke on behalf of the respondent, the 
Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the respondent pay to the applicant the sum 
of $231.90 in full and final settlement of this matter 
within 21 days of the date herein. 

(Sgd.) J.F. GREGOR, 
IL.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b). 

Ms L.D. Quinn 
and 

All Seasons Resorts Pty Ltd. 
No. 33 of 1986. 

Manager Hospitality 

COMMISSIONER J.A. NEGUS. 
15th day of September 1987. 

Order. 
THERE being no appearance for the applicant or the 
respondent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the application be dismissed for want of 
prosecution. 

(Sgd.) J.A. NEGUS, 
IL.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) — unfair dismissal claim 

Shelley Rose 
and 

Glenavis Pty Ltd. 
No. 490 of 1987. 

Receptionist Liquor and 
Accommodation 

Industry 

COMMISSIONER S.A. KENNEDY. 
25th day of September 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas an 
agreement has been reached between the parties in full 
and final settlement of this matter; now therefore I, the 
undersigned, before whom the conference was held do 
hereby order — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
IL.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) and section 29 (b) (ii) Claim for Unfair 

Dismissal and Contractual Entitlements. 

Cheryl Maree Ross 
and 

Michael Lockington. 
No. 978 of 1987. 

Restaurant Liquor and 
Supervisor Accommodation 

Industry 

COMMISSIONER S.A. KENNEDY. 
2nd day of October 1987. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders:— 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
IL.S.l Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — application for an order. 

Sandra Russell-Floyd 
and 

John Williams, Pineholt Holdings Pty Ltd. 
No. 297 of 1986. 

Sales Retailing — 
Manager Stationery 

COMMISSIONER J.F. GREGOR. 
5th day of October 1987. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw its application, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — claim for unfair dismissal and 

contractual entitlements. 

Lillian Francis Russo 
and 

Maria Brestovac Beauty Therapy. 
No. 482 of 1987. 

Beauty Therapist Beauty Services 

COMMISSIONER S.A. KENNEDY. 
8th day of September 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
parties to that conference reached agreement in full and 
final settlement of this matter; the terms of which 
agreement are recorded as per the attached Schedule; 
now therefore I, the undersigned, before whom the 
conference was held do hereby order — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
The terms of settlement of application No. 482 of 1987 

are: 
That both parties accept the allegation of stealing 

has been withdrawn. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b). 

Mr H. Setiawan 
and 

ACE Chemicals Pty Ltd. 
No. 825 of 1987. 
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Supervising Chemical 
Product Maker 

COMMISSIONER J.A. NEGUS. 
17th day of September 1987. 

Order. 
HAVING heard the applicant on his own behalf and Mr 
J. Uphill on behalf of the respondent, the Commission 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) — unfair dismissal claim. 

Michael Sibley 
and 

SSB Advertising Pty Limited. 
No. 562 of 1987. 

Layout Artist Advertising 
Industry 

COMMISSIONER S.A. KENNEDY. 
24th day of September 1987. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — application for contractual benefits. 

Lisa Francesca Stothard 
and 

R.O. Meyers trading as International Bloodstock 
and Syndications. 
No. 198 of 1986. 

Clerk Horse Breeding 

COMMISSIONER J.F. GREGOR. 
16th day of September 1987. 

Wages (Contract of Employment) — wages, pro rata 
annual leave — claim for contractual benefit — 
identification of respondent and terms of contract 
established — claim upheld. 

Reasons for Decision. 
THE COMMISSIONER: On 29 May 1987, I issued by 
Reasons for Decision dismissing the application by Lisa 
Francesca Stothard for an Order for payment of 
benefits, said by her to arise from a contract of employ- 
ment with the respondent. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 



1864 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE.  67 W.A.I.G. 

There were two reasons why I so decided. The first was 
the document (Exhibit Rl) on which the applicant relied 
to erect the terms of contract was blank in an important 
respect. Secondly, there was not sufficient evidence for 
me to safely discover the true identity of the respondent. 
No, or not sufficient argument had been put by the agent 
appearing for the applicant to justify his statements from 
the bar table, notwithstanding cautionary advice from 
me (see transcript page 2-3). I therefore concluded that 
the onus carried by the applicant to prove its case had not 
been discharged. 

The applicant appealed my decision to the Full Bench, 
which after hearing brief submissions from the agent, 
unanimously ordered that my decision be suspended and 
remitted the matter for further hearing and determina- 
tion. From my reading of the Reasons for Decision which 
were given extemporaneously, on 3 August 1987 it must 
be accepted that the Full Bench formed the view on the 
suggestion of the agent for the applicant, that the 
absence of the respondent from the hearing before it was 
indicative that there had been no proceedings at which 
the respondent had been represented at any time during 
the conduct of the case. I draw this conclusion, because 
on page 2 of the Reasons for Decision issued on 3 August 
1987, the following statement is made: 

There evidently was a conference at which, so we 
are informed, the respondent, R.O. Meyers trading 
as International Bloodstock or trading as any other 
firm, made no appearance . . . 

However, the facts are different as a scan of the 
Commission's file record would have disclosed. I con- 
ducted conciliation proceedings on 29 October 1986. The 
respondent was represented at the proceedings where 
detailed discussions occurred. In addition, at my 
direction, my Associate conducted discussions not only 
with the respondent, but with the various agents who 
have from time to time represented the applicant. I raise 
these issues because not to do so leaves the impression 
that I have been dilatory in the application of section 32, 
which in subsections 1 and 2 commands: 

32 (1) Where an industrial matter has been 
referred to the Commission the Commission shall, 
unless it is satisfied that the resolution of the matter 
would not be assisted by doing so, endeavour to 
resolve the matter by conciliation. 

(2) In endeavouring to resolve an industrial 
matter by conciliation the Commission shall do all 
things as it appears to be right and proper to assist 
the parties to reach an agreement on terms for the 
resolution of the matter. 

Apparently the Full Bench concluded that the only 
information I had on the matter was that which had been 
put by the agent during the hearing the subject of my 
Reasons on 29 April. The agent convinced it that he had 
further "evidence" which he could have put at the time, 
but for reasons best known to him had not, because on 
page 4 of the Full Bench Decision, the following 
statement occurs: 

... I would put it as high as to say that it can very 
likely be rectified according to what Mr Ruskin says 
he has by way of further evidence. Not that it is new 
evidence as it was available presumably at the time. 

In any event, notwithstanding any previous know- 
ledge, I determined the matter on what was put to me 
during the arbitral proceedings. If I be wrong in doing so, 
I respectfully accept the guidance which has now been 
given me by the Full Bench. 

In accordance with the direction of the Full Bench the 
matter was re-listed. The hearing took place on 9 
September 1987. Mr Ruskin continued his appearance on 
behalf of the applicant. Again, the respondent did not 
appear. Further documentary information was received 
and exhibited. The documents include a Group 
Certificate, Corporate Affairs Department records and a 
statement of Mr R.O. Meyers, a Principal of the 
respondent. However, more importantly Mr Ruskin 
called evidence from a Police Officer, Inspector C.B. 

Pace and from Ms J. Wade, a Public Servant employed 
by the Department of Employment and Industrial 
Relations. 

Mr Pace gave evidence that in the course of his 
employment and through having known the father and 
family of the respondent's Principal, Mr R.O. Meyers 
for a number of years, that he knew that the applicant 
had been employed by the respondent during the period 
November 1984 through May 1985. He was also able to 
say that Kiwi Bloodstock and Syndications and Inter- 
national Bloodstock and Syndications had the same 
principals and that the latter was a successor to the 
former. 

Ms Wade gave evidence on the government policy 
which was applied to the Special Youth Employment 
Training Programme Subsidy Scheme. She explained the 
procedures necessary before an employer could take part 
in the scheme. By reference to Exhibit Rl, she described 
the actions taken by the approving Department to ensure 
that a bona fide employment contract existed before 
approval was given to grant a subsidy. This was done on 
the basis: 

. . . that the employer and the employee have a 
normal relationship under prevailing industrial 
conditions in that particular occupational area. 

(Evidence of J. Wade transcript page 26) 
The final witness called was the applicant. She was 

unaware of dates, amounts paid and in general her 
evidence does not contribute information which needs a 
recitation here. In fact, some of it could be even said to 
detract from her own case. However, I will comment 
later in these Reasons on this aspect. 

Notwithstanding the applicant's own evidence, the 
evidence of Inspector Pace and Ms Wade more than 
satisfies the concerns that led me to dismiss the matter 
after the first hearing. There is now no doubt that the 
respondent is correctly identified over the whole of the 
employment period and that the contract of service was 
based generally upon an award in the clerical industry. 
This finding relieves my mind of the doubts which had 
arisen concerning the entitlement to pro rata leave 
payments, because of the rules laid down by the Western 
Australian Supreme Court in H.A.W. Jones Pty Ltd v. 
Neille [(1967) WAR 181]. 

The unchallenged evidence of Lisa Stothard is that she 
is owned moneys for wages and pro rata leave. In the 
absence of any argument to the contrary, I must accept 
the calculations produced by the applicant and I will 
issue an Order upon the respondent to pay the applicant 
those amounts. 

This case raises serious issues I feel bound to address. 
The Industrial Relations Act 1979 in section 29 (b) (ii) 
provides: 

29. An industrial matter may be referred to the 
• Commission — 

(a) ... 
(i) ... 
(ii) . . . 

and 
(b) In the case of a claim by an employee — 

(i) ... 
(ii) That he has not been allowed by his 

employer a benefit, not being a 
benefit under an award or order, to 
which he is entitled under his 
contract of service by the employer. 

As I understand the section, the Commission exercises 
judicial power in the determination of applications 
brought under it. That is, when a claim is made the 
Commission must discover the terms of contract as a 
matter of law [see Simon v. Business Computers 
International Pty Ltd ([1985] 65 WAIG 2039)]. It then 
makes a finding of any entitlement upon the terms 
discovered and those terms alone. This is a legal process 
that takes place in a jurisdiction which is pre-dominantly 
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designed to be accessible to the lay person. Concerns 
about the operation of the section have been raised 
recently, and have been succinctly expressed by Marcelle 
Brown in her book, Western Australian Industrial 
Relations Law [(University Press Nedlands WA1987) see 
pages 192-193]. Mrs Brown's concerns are directed to the 
Commission itself, but in practice the problem is 
compounded by the appearance of unrepresented 
applicants, or as in this case by completely unqualified 
agents who come to the Commission to represent an 
applicant to "give a helping hand". The transcript of the 
remitted hearing shows that the proceedings were in 
danger of degenerating into a farce. The agent for the 
applicant had no knowledge of procedure, no knowledge 
of evidence indeed, if the Commission had not had the 
assistance of Inspector Pace and Ms Wade, (assistance 
which I now gratefully acknowledge), the result of the 
remitted proceeding would have been the same as the 
first. 

During the hearing, I intervened in the Examination in 
Chief of the applicant to caution the agent that the effect 
of his questions could be to strike down the evidence 
which had been received from witnesses Pace and Wade. 
I have grave misgivings on such an intervention, because 
of the potential it has to remove the Bench from role or 
adjudicator to advocate, however I did so as it appears to 
me that the thrust of the decision of the Full Bench holds 
to account the Commissioner if all information is not 
presented in the initial proceeding. This conclusion 
follows because the appeal was allowed on the basis that 
my decision was not in accordance with equity, good 
conscience and the substantial merits (see Decision of 
Full Bench page 5) of the case. In my respectful view 
these commands as they are specified in section 26 fall 
upon the Commission and failure to apply them in a 
particular case cannot be laid at the feet of parties. 

However be that all as it may, the operation of my 
order was suspended and the matter was subject to 
further hearing by me, following what I understood the 
rules drawn by the Full Bench in its Reasons to be. This 
matter is now resolved in favour of the applicant. 
Minutes of the proposed order will now issue. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — application for contractual benefits. 

Lisa Francesca Stothard 
and 

R.O. Meyers trading as International Bloodstock 
and Syndications. 
No. 198 of 1986. 

Clerk Horse Breeding 

COMMISSIONER J.F. GREGOR. 
23rd day of September 1987. 

Order. 
HAVING heard Mr R.W. Ruskin on behalf of the appli- 
cant and there being no appearance on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the respondents pay to the applicant the sum 
of $1 321.64 within 21 days of the date hereof. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — unfair dismissal. 

Lloyd Thomas 
and 

SHRM Australia Pty Ltd. 
No. 588 of 1987. 

Cleaner Catering Industry 

COMMISSIONER J.F. GREGOR. 
16th day of September 1987. 

Termination of employment — unfair dismissal — 
employer offered to reinstate in accordance with an 
agreement made during conciliation conference — 
applicant refused offer — application dismissed. 

Reasons for Decision. 
THE COMMISSIONER: In an application filed in the 
Registry on 27 May 1987, Lloyd Thomas (the applicant), 
claimed he had been unfairly dismissed from his employ- 
ment with SHRM Australia Pty Ltd (respondent). The 
statement attached to the application avers that Mr 
Thomas was employed in the employer's business of 
catering as a cleaner and that employment commenced 
on 11 April 1987 and concluded on 10 May 1987. 

As is the practice in this Commission, the matter was 
listed for a pre-trial conference. This took place on 6 July 
1987. At the conference the applicant said he had been 
unfairly dismissed because he had not been given an 
opportunity to correct any failures he may have had in 
work he was performing for the respondent. He said he 
had been sent to work in a gold mine out of Meekatharra 
and that employment had lasted for a short time, 
approximately three days, until the Project Manager told 
him he was unsuitable. He left the site, rang the Perth 
office and spoke with an officer of the respondent 
Company who, after listening to him, agreed after a 
period of two days to give him further work. That job did 
not work out either and termination was eventually 
effected by the Company's Project Manager because it 
was said that the applicant did not respond to verbal 
warnings for neglect of duty. 

As far as the respondent was concerned, it said every- 
thing possible had been done for the applicant, even to 
the extent of arranging transport out of the second place 
of employment and that the transport not being availed 
of by the applicant because he was not in a fit state to 
leave at the time. This caused the Company to expend 
additional moneys to get him back to Perth on alter- 
native transport. 

In brief, that seemed to be the story as told by the 
parties to the Commission in the conference. The 
Commission after listening to it arranged for conciliation 
between the parties after it held individual discussions 
with them. The Commission, during the individual 
discussions prevailed upon the employer to give the 
applicant another opportunity. This opportunity was 
designed to test the applicant's bona fides in his desire to 
work for the Company. The respondent, during the split 
conference, was reluctant to offer further employment 
believing it had done all that had been possible but, at the 
insistence of the Commission, offered another contract 
of employment but on the basis that the applicant agree 
to repay an air fare of $200 which had arisen in the 
circumstances previously related in this decision. 

The Commission took the opportunity also to speak 
with the applicant and pointed out the obligation for him 
to perform the work which was necessary under the 
contract of service, drawing to his attention that an 
employer is entitled to ask for duties to be performed and 
they should be performed in the manner required. The 
applicant was prepared to accept the arrangement and it 
was suggested by the Commission that it be secured in 
writing in the form of a letter of engagement from the 
Company to the applicant. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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At the time of the conference the respondent was 
unable to say exactly when the applicant would be re- 
engaged and the Commission urged it to use its best 
endeavours to offer employment as soon as possible. 
Because there was a concern that work might not be 
immediately available, it was arranged with the applicant 
that he report to the Commission each week until a job 
had been found. On 7 July the Commission received a 
notification by way of a letter from the respondent over 
the signature of Mr C.W. Brockwell, the General 
Manager for Western Australia, advising that it had 
agreed to offer employment to the applicant in the first 
available position which became vacant at any of its field 
catering contracts. Excluded from the offer were 
Elorseshoe Lights and the Gidgie Gold Mine where he 
had been previously employed. Further that the appli- 
cant had agreed to take up the employment with the 
Company in full and final satisfaction of his claim once 
the offer was forthcoming. The letter went on to relate 
that he had been offered employment at the BHP Pillara 
contract, which is located 22 kilometres east of Fitzroy 
Crossing on Tuesday morning 7 July 1987. Details of the 
terms of employment which had been offered, including 
an indication of the amount of hours to be worked each 
week and the weekly earnings of $425 were also included 
in the letter. 

Finally, the letter advised that the applicant had 
declined the offer of employment on the basis that the 
remuneration offered was insufficient. In consequence, 
the respondent's position was that the applicant was no 
longer the subject of an offer of employment by the 
Company because although it had abided by the arrange- 
ments made at the conference they had not been 
honoured by the applicant. 

The applicant also wrote a series of letters to the 
Commission. The first was received on 21 July 1987 and 
advised the Commission that the Company had offered a 
position at the Pillara contract and that he had arrange- 
ments to go to Kalgoorlie on the following day and, as a 
result the job had fallen through. He wrote another letter 
on 29 July 1987 which incorrectly said "the court" had 
stipulated he was unfairly dismissed and therefore 
claimed that he should be awarded compensation from 
the date of dismissal to the date of reinstatement. There 
was a further letter on 31 August 1987 in which he 
advised the Commission that the Company advised him 
he could be placed in a position at Fitzroy Crossing pro- 
vided he paid his own air fare. The letter questioned 
whether he should pay his own air fare as "the decision" 
was in his favour. This letter, along with other 
indicators, suggests that even at that stage Mr Thomas 
was still interested in the job and it was by reason of 
failure to pay an air fare in that case that he did not take 
the job. 

Further in the background of the matter, the applicant 
had contacted, or had discussions with an officer of the 
Commission on 7 July. The Commission's log of that 
telephone call indicates that he was unhappy about the 
location of the job and that the pay was less than the 
previous positions. He stated during these proceedings 
that he did mention other reasons during that conversa- 
tion but he also confirmed the log note. There was a 
further conversation on 13 July between an officer of the 
Commission and Mr Thomas and on 15 July the matter 
was placed on the list for hearing on 7 September. 

At the commencement of the proceedings the 
Commission summarised the events and asked the appli- 
cant to show cause why the Commission should not 
exercise its discretion under section 27 (1) (a) (iv) of the 
Industrial Relations Act 1979 and dismiss the application 
because he had failed to take up the job offer which came 
from the conciliation proceedings conducted by the 
Commission on 6 July. His submission in response was 
that he did not have sufficient time to make arrange- 
ments to leave his current place of residence between the 
time he received the job offer on 7 July 1987 and the 
starting date which was stipulated as 10 July 1987. He 
also said he was committed to go to a job interview in 
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Kalgoorlie on 9 or 10 July and he opted to do that. This, 
he says, is his major reason for failing to take up the 
position. 

On behalf of the respondent Mr Brockwell tells a 
different story. He says the respondent accepted the 
strong representation from the Commission to offer a 
position as soon as possible. When the offer was made to 
the applicant he said the earning potential of the new 
position was insufficient. Mr Brockwell says he made no 
mention of his Kalgoorlie trip at that time. He further 
says that the respondent acted in good faith and 
assumed, rightly in his view, that the applicant had other 
priorities. 

For my part I am not convinced by Mr Thomas' story. 
He has been inconsistent in his reasons why he did not 
take the job. These inconsistencies range from a lack of 
time, less earnings to the necessity to pay air fares. Mr 
Brockwell argues that the exigencies of his industry mean 
that the luxury of notice is not always available. He gave 
Mr Thomas the first possible position and that was 
declined. My own knowledge of the commercial catering 
industry in remote areas, tells me that Mr Brockwell does 
not gild the lily when he describes the imperitives for 
quick replacement of staff in the field. 

The duties of the Commission in respect of these 
applications are laid down in section 32. The Commis- 
sion is required to use its best endeavours to achieve 
settlement by conciliation. In this case the Commission 
conducted those activities assiduously. It had a joint 
conference of the parties, it then had individual 
discussions with them and, as a result, an agreement was 
made. It is fundamental to the operation of this Commis- 
sion that agreements once made be kept because to do 
otherwise is to create a further source of disputation 
which then involves this place in additional and 
unnecessary activity. The Commission therefore always 
insists that arrangements which are made before it in 
conciliation proceedings are honoured. 

That being the case, I believed the objects of the Act 
have already fully satisfied in the conduct of this matter. 
To go further and hear primary argument on the case 
could be a denial of justice to the respondent, who 
appears to have acted properly. The applicant has made 
his own decisions following upon an arrangement which 
was put in place for him through the intervention of this 
Commission. It is not in the public interest that the 
matter continue any further than this and, in accordance 
with the provisions of section 27 (1) (a) (iv) I intend to 
exercise my discretion and dismiss the claim. 

Appearances: 
The applicant appeared in person. 
Mr C.W. Brockwell appeared on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — unfair dismissal. 

Lloyd Thomas 
and 

SHRM Australia Pty Ltd. 
No. 588 of 1987. 

Cleaner Catering Industry 

COMMISSIONER J.F. GREGOR. 
16th day of September 1987. 

Order. 
HAVING heard the applicant in person and Mr C.W. 
Brockwell on behalf of the respondent, the Commission, 
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pursuant to the powers contained in section 27 (1) (a) (iv) 
of the Industrial Relations Act 1979, and all other powers 
therein, hereby orders — 

That the application be dismissed. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — unfair dismissal. 

Dennis Paul Treasure 
and 

Hulls Pty Ltd/Waroona Contracting. 
No. 441 of 1987. 

Truck Driver Transport 

COMMISSIONER J.A. NEGUS. 
28th day of August 1987. 

Order. 
HAVING heard the applicant on his own behalf and Mr 
N. Vuletic on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) — unfair dismissal claim 

Alan West 
and 

Radtek Corporation Pty Ltd. 
No. 452 of 1987. 

Manufacturing Business 
— Products Manager Equipment 

Industry 

COMMISSIONER S.A. KENNEDY. 
23rd day of September 1987. 

Order. 
HAVING heard Mr R. Guthrie (of Counsel) on behalf of 
the applicant and Mr RJ. Viol (of Counsel) on behalf of 
the respondent; and whereas the applicant today sought 
and was granted leave by the Commission to withdraw 
the application; now therefore I, the undersigned, before 
whom this matter was heard do hereby order — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii). 

Mr J. White 
and 

DM Supplies Pty Ltd. 
No. 698 of 1987. 

Sales Storage 
Representative Services 

COMMISSIONER J.A. NEGUS. 
30th day of September 1987. 

Order. 
WHEREAS the applicant sought and was granted leave 
by the Commission to withdraw the application, the 
Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

SECTION 32 — 

Matters dealt with — 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 32 — tradesmen's assistants. 

Cockburn Cement Limited 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others. 

No. 831 of 1987. 

T radesmen' s Assistants Cement 

COMMISSIONER O.K. SALMON. 
2nd day of October 1987. 

Order. 
HAVING been advised by all of the parties in Applica- 
tion No. 831 of 1987 that the Orders made on 17 July 
1987 pursuant to section 32 of the Industrial Relations 
Act 1979 and numbered Orders 1. and 2. should be 
discharged by consent of all the parties. The Commission 
hereby orders: 

That Orders numbered 1. and 2. in the Order 
made in Application 831 of 1987 dated 17 July 1987 
be discharged. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — Unfair dismissal. 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 

and 
Robe River Iron Associates. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

No. 610 of 1987. 
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ROBE RIVER IRON ASSOCIATES 
(IRON ORE PRODUCTION AND PROCESSING) 

AGREEMENT No. 10 of 1979. 
Mechanical Fitter Mining (Iron Ore) 

COMMISSIONER W.S. COLEMAN. 
20th day of August 1987. 

Termination of employment — unfair dismissal — 
refusal to undertake temporary transfer — con- 
tractual right of employer to effect temporary 
transfer — termination of employment harsh and 
oppressive in all of the circumstances. 

Reasons for Decision. 
THE COMMISSIONER: The applicant union seeks re- 
employment without loss of entitlements for an 
employee of the respondent company whose services 
were terminated with payment in lieu of notice for failing 
to comply with an order to undertake a temporary 
transfer from Cape Lambert to Pannawonica. 

In the first instance it is argued that the dismissal is 
unfair in that the order to transfer was not lawful under 
the terms of the employee's contract of service. If that 
argument is not sustained, it is submitted that the 
termination was a harsh or oppressive exercise of the 
employer's legal right inasmuch as although the order 
was lawful, it was, in the light of facts, unreasonable. 
However, if it is found that the order to transfer is lawful 
and reasonable, it is the applicant's position that there 
were "reasonable reasons for non-compliance". Finally, 
it is argued that in all the circumstances of the case, the 
employee was not given a "fair go". 

The respondent company rejects the claim and 
opposes the relief sought. It argues that an unqualified 
right exists to order employees' transfers. In the circum- 
stances of this case, the employee (Mr Kennedy) was 
required to undertake the transfer from Cape Lambert to 
Pannawonica to satisfy the company's operational needs 
and having refused, the employee repudiated his contract 
of employment. Although the company claims it was 
entitled to summarily dismiss the employee, it elected to 
terminate the contract with payment in lieu of notice. 

The applicant union argues that the offer and 
acceptance of employment (Exhibit 1) particularises Mr 
Kennedy's appointment to Cape Lambert and that 
nothing in Industrial Agreement No. 10 of 1979 nor the 
Standard Conditions of Employment (Exhibit 2) takes 
away from that. On this basis Mr Kennedy, engaged as a 
mechanical fitter at Cape Lambert, could not be required 
to work outside the terms of that appointment save with 
his consent or pursuant to a renegotiated contract. 
Clause 26 (1).—Distant Work of Industrial Agreement 
10 of 1979 provides — 

Where a married worker living with his family in 
the area of his employment is required to proceed to 
another place of employment from which he cannot 
return to his home each night he shall be provided 
with free board and lodging. 

It is submitted that this provision does not compel Mr 
Kennedy to undertake work necessitating his absence 
from Cape Lambert, although there may well be other 
employees whose contracts of employment require them 
to go to other sites. It is submitted that with respect to Mr 
Kennedy, the clause merely records, as a married man, 
his entitlement to free board and lodging and the 
payment of an allowance where he agrees to place 
himself in the situation of working away from Cape 
Lambert and the performance of those duties requires an 
overnight absence from his home. The applicant union 
also argues that even if there exists a right by which the 
employer can effect a temporary transfer (and this is not 
conceded) there is nothing in the Award which indicates 
to what limit that right extends and the meaning of a 
"temporary transfer". It is argued that the Industrial 
Agreement 10 of 1979 is silent on this matter. On the 
wording of Clause 26 it is submitted that the meaning of 
"temporary" transfer must be read as "finite", "short" 
or "transitory" absences inasmuch as the provisions 

comprehend an overnight stay away from home of one 
night or more — not an absence expressed in terms of a 
week or a month. Here the applicant union cites the 
direction by the company to Mr Kennedy to undertake a 
temporary relocation at Pannawonica and to continue to 
work at that site "... until further notice from your 
superintendent and/or until such time as the company 
has made arrangements for (those) operational require- 
ments to be met by contract labour or otherwise." 
(Exhibit 3). It is argued that on the basis of this direction, 
the transfer could not be considered as being temporary; 
it was "open-ended". 

On the premise that Mr Kennedy's contract of service 
did not permit a temporary transfer to Pannawonica and 
that what was required of him was not a temporary 
transfer within the meaning of the Industrial Agreement, 
then it is submitted that, as the order to Mr Kennedy was 
unlawful, failure to comply was not unreasonable. The 
dismissal was therefore unfair. 

The respondent company rejects the argument that the 
order to Mr Kennedy to relocate at Pannawonica under a 
temporary transfer was unlawful. It is argued that Mr 
Kennedy did not apply to work at a particular place 
(Exhibit B) and although the offer of employment cites 
Cape Lambert as the employee's location, that is very 
different from saying that Mr Kennedy was engaged to 
work exclusively at that site. There is no exclusion in the 
description of the offer of employment, nor in the 
general conditions which Mr Kennedy accepted. 
Irrespective of ail of this, the respondent company 
submits that Clause 26.—Distant Work of Industrial 
Agreement 10 of 1979, clearly anticipates the necessity 
for the employer to take steps to transfer temporarily. 
Indeed, the clause refers to the circumstances of an 
employee "... who is required to work temporarily at 
the other site for a period", albeit that the phrase is 
employed with respect to entitlements for a "single status 
worker resident in single quarters" [Clause 26 (4)]. The 
respondent company states that it is farcical to infer that 
the performance of distant work is not a requirement 
that emanates from the insistence of the employer. 
Furthermore, the employer's general right to effect 
mobility within its workforce is recognised under Clause 
6.—Contract of Employment where an employee may be 
reclassified from one position to another with one week's 
notification. [Clause 6 (d) (ii).] While Schedule V of the 
Industrial Agreement sets down the procedures for 
permanent transfers of AMWSU employees, it specifies 
that these procedures shall in no way limit the right of the 
company to "... fill a vacancy for the purpose of 
temporary transfer, annual leave coverage or for the 
operational requirements of the company in which case 
the company shall choose the workers deemed most 
suitable, but in such circumstances the period of 
temporary transfer should not exceed two months" 
[Schedule V — Procedure for Permanent Transfers 
AMWSU, paragraph (12)]. 

In the absence of any provision which specifically 
limits Mr Kennedy's employment to Cape Lambert, and 
in the light of-all the other contractual terms that provide 
for mobility within the workforce, it was the respondent 
company's submission that the order to Mr Kennedy to 
relocate at Pannawonica under a temporary transfer, 
was lawful. The order was given to meet its operational 
requirements and was therefore reasonable. It is sub- 
mitted that Mr Kennedy's failure to comply with the 
order constituted a repudiation of his contract, but that 
this was considered within the wider context of the con- 
tractual relationship and it was decided to terminate his 
services with a payment in lieu of notice. 

In April 1975 Mr Kennedy accepted an offer of 
employment with Cliffs Robe River Iron Associates 
under the conditions of registered Industrial Agreement 
No. 10 of 1974. The Agreement recorded that no 
contract of service would be made between the employer 
and any worker which contained any term or condition 
which was inconsistent with or contrary to the provisions 
of the Agreement (Clause 7.—Contract of Service, 54 
WAIG 499 at 501). Provision was made for a married 
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worker living with his family in the area of employment 
and who was required to proceed to another place of 
employment from which he could not return to his home 
each night, to be provided with free board and lodgings. 
(Clause 28.—Distant Work, 54 WAIG 499 at 509.) No 
provision was made for similar consideration to be given 
to a single man. With effect from 1 November 1975 the 
Cliffs Robe River Iron Associates Iron Ore Production 
and Processing Agreement (Metal Trades) 1975 replaced 
Agreement No. 10 of 1974 and Schedule II recorded the 
procedure for permanent transfers. That provision 
specified that the procedures should in no way limit the 
right of the company to fill vacancies for the purpose of 
temporary transfer, annual leave or for the operating 
requirements of the company, but in the circumstances, 
the period of temporary transfer should not exceed two 
months. (55 WAIG 1751 at 1774.) 

I consider that there was nothing expressed or implied 
in the contract of employment entered into by Mr 
Kennedy in April 1975 which precluded the company 
from requiring him to temporarily transfer to a site other 
than the location at which he was appointed to perform 
the duties as directed. The company's right to so order 
employees generally is reflected in the provisions of the 
Distant Work clause in Agreement No. 10 of 1974. The 
subsequent Industrial Agreement No. 39 of 1975 carried 
on that provision and expressly identified that in the 
exemption clause to procedures for permanent transfers, 
that no limitation devolved on the company with respect 
to temporary transfers. Although Schedule II — 
Procedures for Permanent Transfers, was a new provi- 
sion in the 1975 Agreement, its inclusion with respect to 
permanent transfers could not be seen as giving rise to a 
right to affect temporary transfers. The exemption clause 
merely made explicit that right which the employer had 
enjoyed since the operations commenced and was 
expressed to ensure that the arrangement to enable 
workers to make application for permanent transfers, 
did not inhibit or limit that right. Nothing in the 
Industrial Agreement under which Mr Kennedy was 
appointed, nor in successive documents, could be taken 
as being inconsistent with the contract of employment 
that he had entered into in April 1975. 

I consider that a general right exists whereby the 
respondent company can order an employee to under- 
take a temporary transfer. Although Mr Kennedy was 
appointed to work at Cape Lambert there was nothing in 
his contract of employment which particularised his 
engagement to that place with the expressed exclusion of 
the application of the company's general right with 
respect to the mobility required of its workforce. 
Therefore the submission on the unlawfulness of the 
order to Mr Kennedy cannot succeed. 

I find it necessary to address the question of the 
reasonableness of the order to temporarily transfer 
within the context of facts which go to deciding whether 
the applicant union has discharged the onus of showing 
that the respondent company's action in terminating Mr 
Kennedy's services was so harsh or unjust as to warrant 
the Commission's interference to protect Mr Kennedy 
from dismissal. 

On 22 May Mr Kennedy was advised of a permanent 
transfer from Cape Lambert to Pannawonica by Mr 
Murray, the Supervisor of the Special Projects Crew to 
which he was attached. While Mr Kennedy understood 
this to be an offer to transfer the company states that it 
was an order. Mr Kennedy stated his rejection to 
permanently transfer to Pannawonica on 27 May. A 
dispute over the respondent company's insistence on Mr 
Kennedy's permanent transfer was referred to the 
Commission by the applicant union and a conference 
was held in Perth on Friday 29 May. On Saturday 30 
May, discussions took place on site between Mr 
Kennedy, an official of the applicant union, Mr Murray 
and Mr Johnstone, Principal Industrial Relations 
Advisor of the respondent company. At that meeting, 
Mr Kennedy discussed the nature of his objections to the 
transfer. These centred on the medical condition of his 
wife. The conference before the Commission resumed on 

Monday 1 June and concluded with the respondent 
company maintaining its insistence on Mr Kennedy's 
permanent transfer but with reconsideration being given 
to its position. Arrangements were made with the parties 
for the matter to be arbitrated the following Thursday. 
Subsequent to the conclusion of the conference on 1 June 
but on that evening, the Commission was advised by Mr 
Johnstone that the requirement of Mr Kennedy's 
permanent transfer would no longer be pursued. 
However the company would be requiring him to under- 
take a temporary transfer. This information was 
conveyed to the applicant union on 1 June. 

When Mr Kennedy attended for duty at Cape Lambert 
on 2 June it was his understanding that he was still 
subject to an order to undertake a permanent transfer to 
Pannawonica but that this matter was to be the subject of 
a hearing by the Commission. At 10.00 a.m. that 
morning Mr Murray informed Mr Kennedy that on 3 
June, he would be required to proceed to Pannawonica 
under a temporary transfer. A letter dated 2 June under 
the signature of Mr R.J. Laing, Maintenance Manager 
was handed to Mr Kennedy at that time. It informed him 
that a transfer was required to meet the operational 
requirements of the company and that — 

Such requirement is to take effect Wednesday 3 
June 1987 and shall continue until further notice 
from your superintendent and/or until such time as 
the company has made arrangements for those 
operational requirements to be met by contract 
labour or otherwise. 

(Exhibit 3) 
In the ensuing discussion with Mr Murray, Mr 

Kennedy stated his rejection of the order for personal 
medical reasons. He was stood down pending an 
enquiry. This was convened at approximately 11.30 a.m. 
and was attended by Mr Laing, Mr P. Chamberlain 
(Employee Relations), Mr Murray and Mr Kennedy, 
together with a union representative. On 2 June after the 
conclusion of discussions at the enquiry and after con- 
sideration of the issues by Mr Laing and Mr Chamber- 
lain, Mr Kennedy's contract of employment was 
terminated with a payment in lieu of notice. 

In traversing the range of arguments which go to the 
question of the unreasonableness of the order to 
temporarily transfer and then to the unfairness of the 
respondent company's exercise of its legal right to 
dismiss, the applicant union submits that in all of the 
circumstances of the case it is necessary to go outside the 
events of May and early June 1987 and to look at Mr 
Kennedy's employment history from 1975. 

It is submitted that Mr Kennedy enjoyed the reputa- 
tion of being a good tradesman. His skills were 
recognised within the company with an appointment 
responsible for mechanical apprenticeship training. On 
31 July or 1 August 1986 he was informed that the job 
was to be converted to a staff position but that although 
he could apply for it, he should not hold out much hope 
of attaining the appointment. Mr Kennedy consulted 
with the superintendent of maintenance to secure a 
transfer within his classification but was advised that he 
was ineligible for consideration. Further it was stated to 
him that none of the foremen wanted him in their 
sections. No reasons were given to Mr Kennedy for this 
attitude. He states that when he pursued his own 
enquiries with a number of foremen they disclaimed 
being asked about a transfer but indicated that the 
"order had come from on high" in the company that he 
was no longer wanted. Mr Kennedy continued to 
perform the duties of training officer until an appoint- 
ment was made on 2 December 1986. He remained with 
the new appointtee for one week. On 8 or 9 December Mr 
Kennedy was transferred to the ore preparation crew. He 
understands that this was at the request of a foreman of 
that section. A strike involving the respondent 
company's workforce at Cape Lambert and 
Pannawonica took place from 16 December 1986 until 
the end of January 1987. When Mr Kennedy returned to 
work he was transferred to the special projects crew. 
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Although he continued to be paid at the mechanical 
fitter's rate, the duties he performed were not those 
which demanded the same level of trade skills that he had 
previously exercised in his employment with the 
company. Mr Kennedy estimates that his income 
dropped by $150 to $200 per fortnight on his earnings as 
a training officer and as tradesman in the ore preparation 
crew to that which he received on the special projects 
crew. The applicant union claims that placement on the 
special projects crew is regarded as a punishment detail. 
This is rejected by the respondent; but it is acknowledged 
that employees were transferred to the special projects 
crew when it was considered that their attitude had a 
disruptive influence. It is submitted that Mr Kennedy 
was never given a reason for his transfer to this crew. On 
18 February 1987 the foreman of the special projects 
crew issued Mr Kennedy with a "formal warning" over 
an incident on the job. The letter states that — 

. . . any future occurrence whereby you repudiate 
your contract of employment will result in the 
company taking whatever action it deems necessary 
under the provisions of Clause 6 of the Industrial 
Agreement No. 10 of 1979 (as amended). 

(Transcript Exhibit H) 
However this matter was not the subject of cross- 

examination with Mr Kennedy at the hearing and the 
respondent company stated that it did not wish to make a 
major issue of it. Mr Kennedy continued in employment 
on the special projects crew until his dismissal on 2 June 
1987. 

When verbal advice of the permanent transfer to 
Pannawonica was communicated to Mr Kennedy by his 
foreman on 22 May, the only details of the position 
provided were the date of commencement and the indica- 
tion that he would be employed on heavy duty equipment 
at the MSB or the Eastern Deepdale Workshop. Mr 
Kennedy understood it to be an offer to transfer. He 
claims that it was presented in terms of an opportunity 
which he was being encouraged to take. His request for 
written advice and details was met by a note from the 
foreman. Mr Kennedy did not present for duty on 26 
May or on 28 May but notified the respondent company 
of his absences. The forms completed for the company 
by Mr Kennedy records that the reason for his absences 
were sickness however the complaint identified as the 
cause was that which was distressing his wife. On 27 May 
when Mr Kennedy informed his foreman that he would 
not be taking up the transfer it was made clear to him that 
it was an order and that he would be required to proceed 
to Pannawonica in accordance with the written advice 
with which he was then issued (Exhibit 5). The matter 
was taken up by the applicant union and as previously 
stated was the subject of discussion before the 
Commission. 

At the meeting on site on 30 May Mr Kennedy engaged 
in a lengthy discussion with officers of the company on 
the nature of his wife's condition. This was considered 
within the context of the impact of the necessity to 
relocate at Pannawonica under a permanent transfer. At 
that time the company accepted that a temporary 
transfer of another employee from the special projects 
crew to Pannawonica in Mr Kennedy's place, would have 
relieved the company's operational needs at that time, 
pending the sorting out of the medical problems which 
had been discussed. The applicant union followed up this 
initiative and prevailed upon a member, Mr Fyfe, to 
undertake a temporary transfer to assist the company in 
meeting the requirement to have a fitter at Pannawonica. 
However events overtook this attempt to resolve the 
impasse. 

At the time Mr Kennedy attended for work on 
Tuesday 2 June he understood his circumstances to be 
that he was still subject to a permanent transfer but that 
the issue would be determined by the Commission. On 
the Tuesday morning the company informed Mr Fyfe 
and Mr Kennedy that they were to proceed to 
Pannawonica under temporary transfers. At the enquiry 
which followed his continuing opposition to move from 

Cape Lambert, Mr Kennedy re-affirmed that there were 
personal medical reasons as to why he was unwilling to 
accept the temporary transfer. Because of the nature of 
his wife's condition and because this had already been 
confided to the company's representatives he was not 
disposed to traversing his personal affairs in detail again, 
particularly as one of those present (Mr Murray) had 
been privy to the discussion held on 30 May. A medical 
report was submitted to the Commission hearing. This 
described the nature of Mrs Kennedy's complaint, the 
dates of her attendances for medical care and the treat- 
ment which was prescribed (Exhibit 4). 

The respondent company argues that the matter 
before the Commission is limited to the issue of the 
Company's right to effect a temporary transfer and 
whether Mr Kennedy was required to undertake the 
transfer in accordance with that right. On the basis of the 
company's contractual right the onus to be discharged by 
the applicant union is to show that Mr Kennedy's services 
were unfairly terminated in the light of the needs of the 
company at the particular time. The case is not to try the 
treatment of Mr Kennedy over the period of his employ- 
ment with the company but what happened on 2 June. It 
is argued that in all of the circumstances of the case the 
view of the employer must be considered as well as that 
of the employee. 

Recruitment for vacancies at Pannawonica for 
mechanical fitters which existed at the time of 
resumption of operations in January 1987 following a 
strike, was deferred until production picked up in April. 
At that time the company considered that the demands 
on its workforce at Pannawonica to work overtime were 
becoming excessive. On 23 April the company obtained 
the services of four contract fitters under an arrangement 
which was to extend to 21 July 1987 (Exhibit F). However 
this contract did not satisfy the company's needs and 
efforts continued to recruit fitters to permanent 
positions at the mine site. The attention of Mr Tipper, 
operations manager at Pannawonica was drawn to the 
availability of skilled labour within the company and 
which he considered could be deployed at Pannawonica 
in discussions between union representatives and 
management that took place on 4 May. At that time Mr 
Kennedy, Mr Fyfe and Mr Bowden were fitters engaged 
in dismantling equipment and cleaning up duties in the 
special projects crew at Cape Lambert. Union repre- 
sentatives had requested that the company give an oppor- 
tunity to the men in this crew to show that they were 
reliable employees. It was Mr Tipper's opinion that these 
tradesmen could provide temporary relief at 
Pannawonica in servicing mobile equipment pending the 
recruitment of permanent fitters. The matter was the 
subject of discussion with the principal industrial 
relations adviser and the operations manager at Cape 
Lambert. It was Mr Tipper's preference that the relief 
fitters should attend at Pannawonica under a staggered 
arrangement to facilitate the induction of each employee 
in an efficient manner. On 22 May, Mr Murray, foreman 
special projects crew was informed that a decision had 
been taken to relocate Mr Kennedy at Pannawonica. 
Within 20 minutes of receiving that advice he conveyed 
the information to Mr Kennedy as an order to 
permanently transfer pursuant to the provisions of 
Industrial Agreement 10 of 1979. Neither Mr Tipper nor 
Mr Murray was privy to the company's decision which 
changed Mr Tipper's original proposal from temporary 
relief to the permanent transfer of Mr Kennedy, nor were 
either of them consulted on the change in arrangements 
whereby on 2 June Mr Kennedy, Mr Fyfe and Mr 
Bowden were required to undertake temporary transfers 
to Pannawonica. On 5 June three of the contract fitters 
finished up but Mr Tipper was not in a position to clarify 
any relationship between the timing of temporary 
transfers from Cape Lambert and the termination of 
those contract fitters. However, it is claimed the 
operational requirements of the company demanded the 
recruitment of fitters and efforts to this end continued 
into June. From discussions on 30 May Mr Kennedy was 
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aware of the company's immediate needs at Panna- 
wonica. The company had attempted to accommodate 
the particular requirements associated with Mrs 
Kennedy's condition when the permanent transfer was 
discussed. The respondent submits that when the 
requirement to undertake a temporary transfer was 
presented to Mr Kennedy he was informed that it would 
be for a limited period of up to three weeks and 
arrangements would be made for his return to Cape 
Lambert on weekends. When the opportunity was 
presented to Mr Kennedy to elaborate on his reasons for 
refusing to accept the direction to proceed to 
Pannawonica under the temporary transfer he refused. 
The company reached the conclusion that he would not 
go under any circumstances. From the company's point 
of view it was undesirable for the contractual relation- 
ship to continue and Mr Kennedy's services were 
terminated. 

Mr Stone of counsel for the applicant union submits 
that the reality of employment in the Pilbara needs to be 
taken into account when considering all of the circum- 
stances of the case. 

No one accepts a position in the nature of that of Mr 
Kennedy's appointment on the understanding that they 
would be expected to fly back and forth between sites 
within the employer's operation so as to be away from 
their family for undefined periods. Whether it goes to the 
reasonableness of the order to temporary transfer, the 
reasonableness of Mr Kennedy's response to that order 
or the determination of whether or not he was given a 
"fair go all round", there is a confused situation. On Mr 
Kennedy's perspective he was first offered the 
opportunity to transfer to Pannawonica. This became an 
order and despite lengthy discussions with the company 
on the nature of his wife's condition the insistence to 
relocate remained. The company was prepared to 
countenance relief whereby Mr Fyfe would travel to 
Pannawonica in his place and that situation in effect 
occurred early on the morning of Tuesday 2 June. 
However, as abruptly as the requirement to permanently 
relocate was waived, the decision to temporarily transfer 
was invoked. He was presented with a letter outlining the 
company's requirements without any commitment as to 
when he could expect to be able to resume working at 
Cape Lambert and without a firm assurance that the 
company could arrange his return to home base on 
weekends. However it is submitted that there were state- 
ments from his supervisor intended to ameliorate the 
rigours of the transfer which he was being asked to accept 
despite a general knowledge of the company's procedure 
to adhere to formal written advice on matters associated 
with the relationship with the workforce. With his recent 
history of employment in the special projects crew and 
events over the preceding 10 days, it is submitted that 
there must have been considerable anxiety on the part of 
Mr Kennedy entitling him to say — 

What on earth are you up to, what on earth are 
you doing — one moment you treat me this way, 
you say this, the next moment you say that, next 
moment you say something else? Then we 
commence the Commission proceedings and you 
withdraw those, then you tell me I have got to go 
temporarily (to Pannawonica), but you don't tell me 
how long it is for. 

(Transcript p. 159) 

The whole situation was unsatisfactory so as to 
amount to Mr Kennedy not being given a fair go and his 
refusal to transfer not being unreasonable. It is argued 
that there is a question mark as to what the company 
requirements really were at the salient time. Mr Tipper 
was only able to speak about the general thrust of the 
initiative that he had taken early in May to have 
temporary relief provided from within the special 
projects crew at Cape Lambert. He was not privy to the 
change in position taken by the respondent company 
between 1 June and 2 June, nor to an evaluation of the 
circumstances of Mr Kennedy's personal situation. 

Mr Dixon of counsel summarises the propriety of the 
respondent company's position in this matter as having 
satisfied the requirements under Clause 26 of the Agree- 
ment to effect an inter-site transfer to meet operational 
needs. The company submits that it must be entitled in its 
management prerogative to make decisions on transfers 
to meet those needs. There can not be a situation where 
every temporary transfer is subject to an invitation to the 
Commission to interfere and that nothing in the circum- 
stances of the termination of Mr Kennedy's contract was 
unfair. He had it made quite clear to him that he was not 
going to transfer permanently. The company then took a 
lesser course and utilised its rights to temporarily transfer 
him to alleviate the situation. It is submitted that there is 
a clear distinction between events which occurred up to 2 
June and those which occurred on that day and after- 
wards. The considerations which determined the 
preference for Mr Kennedy's permanent transfer as 
against other tradesmen in the special projects crew fell 
away when it was decided that temporary transfers would 
apply generally. It is the respondent company's sub- 
mission that Mr Murray gave Mr Kennedy an assurance 
as to the duration of the temporary transfer and that Mr 
Kennedy's evidence confirms that at the time his wife's 
condition was mild. It is submitted that the reasons 
which were the basis of Mr Kennedy's objection to a 
permanent transfer do not have validity with respect to 
the temporary transfer. It was the case that Mr Kennedy 
did not want to go; he was warned of the consequences. 
It is argued that Mr Kennedy was not singled out and 
there was nothing unfair in the company's exercise of its 
contractual right to terminate. 

The respondent company sees a clear distinction 
between events which occurred up to 2 June and those 
that took place on that day and afterwards. This dis- 
tinction goes to the reasons for the company's actions 
with respect to Mr Kennedy and the change which 
occurred on 2 June whereby three employees were 
required to temporarily transfer to Pannawonica. While 
it is apparent that the situation changed on 2 June, I 
consider that an appreciation of all of the circumstances 
of the case is only gained from reviewing the sequence of 
events from 22 May as it is those events that effected the 
attitudes and actions of the parties. 

Mr Kennedy's wife gave birth to their first child on 1 
March 1987. As a nursing mother, Mrs Kennedy was 
experiencing acute discomfort caused by mastitis. 
Although Mr Kennedy gave evidence that her condition 
was mild at the end of May and early June, this does not 
accord with the details of the medical report submitted at 
the hearing (Exhibit 4). On 27 May Mrs Kennedy 
received medical care and it was necessary for her to 
undertake a course of treatment. Her condition also 
necessitated Mr Kennedy's absence from work on 26 and 
28 May. I accept the evidence of the medical practitioner 
treating Mrs Kennedy which was submitted at the 
hearing. At the end of May she was being treated for 
acute Mastitis. Apart from the emotional support that 
Mr Kennedy gave to his wife at that time, it was necessary 
for him to assist in the care of the baby. On 27 May the 
respondent company accepted that it was appropriate for 
Mr Kennedy's family to remain in Wickham while he 
proceeded to Pannawonica to take up the permanent 
transfer (Exhibit 5). According to Mr Murray in the dis- 
cussion that took place with Mr Johnstone on Saturday 
30 May there was an acceptance that an opportunity 
should be given to Mr Kennedy to delay his permanent 
relocation in order that the medical problems associated 
with his wife's condition could be sorted out. At that 
time Mr Fyfe was not disposed to covering for Mr 
Kennedy and it is not known whether Mr Fyfe was 
familiar with Mr Kennedy's personal problems. Mr 
Fyfe's attitude subsequently changed when he was told 
of the situation by the applicant union on 1-2 June. The 
reasons for Mr Kennedy's rejection to undertake a 
permanent transfer involved the necessity for his wife to 
have medical treatment and assistance which were 
available to her at Wickham. In accepting that Mr 
Kennedy could defer his transfer, the company 
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recognised that its operational needs could be met by 
another source and that Mr Kennedy could therefore 
remain with his wife at a time when she needed his 
support and assistance in caring for their child. For Mr 
Kennedy's part, whether expressed as medical, personal 
or personal/medical, his reasons for not accepting any 
offer or direction to permanently or temporarily relocate 
at Pannawonica were based on his wife's medical 
condition and the need for him to be with her at that 
time. Nothing could have persuaded him to leave her at 
that stage. In my view the change in the company's 
attitude from an insistence on a permanent transfer to an 
immediate temporary transfer did not negate the validity 
of Mr Kennedy's position in opposing an order that 
would have involved a separation from his wife. The 
terms of that order under the provisions of Industrial 
Agreement No. 10 of 1979 made it clear that a relocation 
to meet operational needs was until further notice and/or 
until such time as the company had made other arrange- 
ments — it being understood that the period should not 
exceed two months. That formal advice came to Mr 
Kennedy from the maintenance manager. I do not accept 
that Mr Murray had the authority to qualify any advice 
in terms of what he claims to have said to Mr Kennedy at 
the time the order was given to him on 2 June. Further- 
more, I do not consider that he made it clear to Mr 
Kennedy that the duration of the transfer was to be for a 
finite period of two or three weeks. Mr Murray's 
evidence on this point was unconvincing. Indeed he was 
uncertain as to what he actually stated other than that he 
directed Mr Kennedy to read the letter of instructions. At 
the hearing Mr Murray expressed the intent that he 
would have ensured that Mr Kennedy was collected from 
Pannawonica and returned to Wickham each weekend, 
but this was not stated to Mr Kennedy and does nothing 
to modify or extend the only commitment that the 
company was prepared to give, that is, that "subject to 
site plane availability and suitable arrangements being 
made by yourself (Mr Kennedy) with your superinten- 
dent or his nominee, the company would be prepared to 
arrange travel back to your home base on weekends". 
Mr Kennedy was advised that his new superintendent was 
Mr Morrell. On this advice it was not Mr Murray's 
prerogative nor responsibility to give commitments or 
undertakings to Mr Kennedy. Mr Murray appeared to be 
under some physical disability at the hearing, at times 
experiencing difficulty in comprehending questions. He 
was at a distinct disadvantage in as much as he merely 
executed instructions and was not part of the decision 
making process. Mr Tipper gave a forthright assessment 
of the company's operational requirements at 
Pannawonica and of his role in initiating temporary 
relief for the vacancies in fitters positions. But again he 
was not privy to the decisions that were made with 
respect to Mr Kennedy. No evidence was forthcoming on 
why Mr Tipper's original request for temporary relief for 
a number of vacancies was initially an order for Mr 
Kennedy's permanent transfer. If the operational 
requirements would have been satisfied either by Mr 
Kennedy's acceptance of a permanent transfer or by Mr 
Fyfe's temporary relief in his place for Monday 1 June, 
what were the changes in those needs that occurred over 
the period of 1 and 2 June which made it necessary for 
Mr Kennedy, Mr Fyfe and when available, Mr Bowden, 
to immediately take up temporary transfers. Mr Tipper 
the operations manager at Pannawonica did not explain 
this. The applicant union recognised the company's 
operational needs when the requirement was for one 
fitter to attend Pannawonica and prevailed upon Mr 
Fyfe. He responded positively and his co-operation at the 
applicant union's request was forthcoming on Tuesday 2 
June and was recognised by Mr Murray. 

When it came to the enquiry on Tuesday 2 June which 
followed Mr Kennedy's refusal to temporarily transfer to 
Pannawonica, the company was represented by a group 
of people, two of whom had not been directly involved in 
discussions with Mr Kennedy before on the issue of his 
permanent transfer. Mr Murray was present at the 
enquiry and had been privy to the discussions that took 

place with Mr Kennedy on Saturday 30 May. For Mr 
Kennedy's part he had already confided his problems to 
the company and these related to personal matters 
involving his wife and what he saw as his need to be with 
her at that time. I think it is reasonable that it should not 
have been necessary that the subject of this nature should 
be recanvassed with another group of people when 
details had already been confided to at least one senior 
person in the company. I do not accept that it was 
reasonable for Mr Murray to comprehend that Mr 
Kennedy's taciturn remark that his reasons for not 
responding to the order to temporarily transfer were 
personal/medical and were different from his reasons for 
not undertaking a permanent transfer. It had already 
been accepted on Saturday that the company was pre- 
pared to accept that Mr Kennedy should remain with his 
wife if temporary relief could have been obtained. I am 
satisfied that Mr Kennedy's position continued to be his 
unwillingness to have his family relocated and to be 
separated from his wife under interim arrangements of a 
permanent transfer or under what was reasonably 
foreseen as an extended period under a temporary 
transfer. The only evidence that was presented at the 
Commission's hearing on the termination of Mr 
Kennedy's services came from Mr Murray and he was not 
part of the management group that made the decision. 

I accept the respondent company's right to 
temporarily transfer its employees but that in so doing it 
would choose the workers deemed most suitable. The 
decision taken to temporarily transfer Mr Kennedy was 
based on operational needs and it is not the function of 
this Commission to supervise the day to day management 
of such matters. However where in the circumstances of 
the transfer the employer's right to terminate was 
exercised, intervention by the Commission would be 
justified only where its intervention was necessary to 
protect the employee against an unjust or unfair exercise 
of the employer's right of dismissal \re Barrett and 
Women's Hospital, Crown Street (1947) AR 565]. 

After considering all of the circumstances of the case I 
am satisfied that in being dismissed from employment 
with the respondent company after 12 years of service, 
Mr Kennedy was given less than a fair deal. His refusal to 
transfer was motivated by his continuing concern for his 
family and the need for him to be with his wife at the 
particular time. It was not his objective to be disruptive 
nor to undermine attempts to resolve the operational 
requirements of the company. Up until the time the order 
was given to Mr Kennedy to temporarily transfer the 
company's immediate operational requirements would 
have been satisfied with the attendance of a fitter at 
Pannawonica. On 2 June the company was aware of the 
applicant union's efforts to assist with the relief being 
provided by Mr Fyfe. However because of what appears 
to have been frustration arising from its dealings with Mr 
Kennedy the company acted in a manner which I 
consider was harsh and oppressive in terminating his 
services. 

The application is upheld and an order will issue for 
the re-employment of Mr Kennedy without loss of 
entitlements. While this will re-establish Mr Kennedy in a 
position at the respondent company's Cape Lambert 
operation, circumstances could arise in the future 
whereby Mr Kennedy on being chosen as the most 
suitable person, could be required to undertake a 
temporary transfer to Pannawonica. 

Appearances: 
Mr D. Stone (of Counsel) on behalf of the Applicant. 
Mr H. Dixon (of Counsel) on behalf of the 

Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — Unfair dismissal. 
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Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 

and 
Robe River Iron Associates. 

No. 610 of 1987. 

COMMISSIONER W.S. COLEMAN. 
14th day of September 1987. 

Order. 
HAVING heard Mr D. Stone (of Counsel) on behalf of 
the Applicant and Mr H. Dixon (of Counsel) on behalf 
of the Respondent on matters contained in the Minutes 
of the decision and on issues extraneous to the exercise of 
its duty, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders that — 

(1) Pursuant to the unfair dismissal on 2 June 
1987 Mr Kennedy be paid a sum of money equal to 
the amount of wages he would normally have 
received had his employment continued from 2 June 
to 24 August and that for this period Mr Kennedy 
not suffer any loss of rights or privileges which he 
would have accrued had his employment continued 
from 2 June. 

(2) The Respondent pay the sum of money calcu- 
lated in accordance with (1) above within 14 days of 
the date of the issue of this Order. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

Timber Workers Timber Industry 

COMMISSIONER O.K. SALMON. 
Perth 18th day of September 1987. 

Order. 
HAVING heard Mr P.J. Marsh (of Counsel) on behalf 
of the applicant and having heard witnesses called on 
behalf of the Applicant, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979, and being of the opinion that the respondent 
may enrol or attempt to enrol as members persons 
employed within a 45 km radius of the General Post 
Office at Perth and of the further opinion that the 
respondent so doing will lead to a deterioration of 
industrial relations in respect of the matter before the 
Commission in this application hereby orders — 

(1) That from the time of service of this Order and 
the substantive application in No. 1185 of 1987 on 
the respondent until further order by this Commis- 
sion the respondent be restrained and is by this 
Order restrained whether by itself or by its servants 
or agents or otherwise from recruiting or attempting 
to recruit or enrolling or attempting to enrol as 
members persons employed within a 45 km radius of 
the General Post Office at Perth. 

(2) That the applicant serve a copy of this Order 
on the respondent by ordinary post addressed to the 
Secretary of the respondent at 1st Floor, No. 7 
Stirling Street, Bunbury 6230. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — payment of accrued leave. 

The Master Builders' Association of Western 
Australia (Union of Employers) Perth 

and 
The Australian Builders' Labourers' Federated Union 

of Workers — Western Australian Branch and 
The Construction, Mining and Energy Workers' Union 

of Australia — Western Australian Branch. 
No. 963 of 1987. 

Builders Labourers Construction/ 
Building Industry 

COMMISSIONER J.A. NEGUS. 
30th day of September 1987. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: 

That the application be withdrawn by leave. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 32 — restraining order. 

United Timber Yards, Sawmills and Woodworkers 
Employees Union of Western Australia 

and 
West Australian Timber Industry Industrial Union 

of Workers, South West Land Division. 
No. 1185 of 1987. 

CONFERENCES — 

Matters arising out of — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C597 of 1987. 

Between CBI Constructors Pty Ltd, Applicant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and the Construction, 
Mining and Energy Workers Union of Australia — 
Western Australian Branch, Respondents. 

Interim Order. 
HAVING heard Mr L. Girdlestone on behalf of the 
applicant and Mr J. Sharpe-Collett on behalf of the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Ms B. Love on behalf of the 
Construction, Mining and Energy Workers Union of 
Australia — Western Australian Branch, the Commis- 
sion, pursuant to the powers conferred under the 
Industrial Relations Act 1979 hereby issues the following 
order — 

1.—Title. 
This Order shall be known as the Metal Trades (CBI 

Constructors Pty Ltd — Kwinana) Interim Order 1987 
and shall replace Order No. C56 of 1987. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Date of Operation. 
5. General Conditions of Employment. 
6. Rates of Pay. 
7. Attendance Hours. 
8. Adjustment of Rates. 
9. Restraint on Remuneration. 
10. Liberty to Apply. 
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3.—Area and Scope. 
This Order shall apply to those employees who, except 

for the terms of this Order would be bound by the Metal 
Trades (General) Award No. 13 of 1965 and who are 
employed by CBI Constructors Pty Ltd on steel fabrica- 
tion work at the Kwinana workshop. 

4.—Date of Operation. 
This Order shall operate from the beginning of the first 

pay period commencing on or after 25 September 1987. 

5.—General Conditions of Employment. 
Except as provided in this Order, the conditions of 

employment which shall apply to employees covered by 
this Order, shall be as prescribed in Part I — General of 
the Metal Trades (General) Award No. 13 of 1965. 

6.—Rates of Pay. 
(1) The ordinary weekly rate of wage payable to adult 

employees shall be as set out hereunder and shall be 
inclusive of all special rates and allowances and be paid 
as an "all purpose" rate. 

Classification Rate per Week 

Australasian Society of Engineers, Moulders and 
Foundry Workers, Industrial Union of Workers, 

WA Branch 
and 

State Energy Commission. 
No. C549 of 1987. 

Welder Special Class 
Welder 1st Class 
Boilermaker 
Fitter 
Certificated Rigger 
Rigger Other 
Tradesman's Assistant/Grinder 

409.00 
401.0) 
401.00 
401.00 
379.00 
367.30 
343.90 

(2) An adult employee not permanently working in the 
workshop shall be paid 20 cents per hour as an all 
purpose rate for each hour worked outside the workshop 
in addition to the weekly rates specified under subclause 
(1). 

7.—Attendance Bonus. 
An employee who attends work on each of the 

ordinary working days in a week and completes his 
ordinary working hours in that week shall be paid an 
allowance of $28.00 per week. 

8.—Adjustment of Rates. 
The rates prescribed in Clause 6 of this Order shall be 

adjusted in accordance with any decision of the Commis- 
sion in Court Session which alters wage rates generally 
following movements in the Consumer Price Index. 

9.—Restraints on Remuneration. 
An employer on whom this Order is binding shall not 

increase the rate of wage payable to an employee on 10 
March 1987, or otherwise vary the conditions of employ- 
ment applicable to an employee on that date so as to 
increase that employer's labour costs except to the extent 
that any such increase has been authorised by the 
Commission after that date. 

10.—Liberty to Apply. 
Leave is reserved to the employer to apply to delete 

Clause 6 (2) from this Order should the work arrange- 
ments at the site change to the extent that payment in 
accordance with that provision is rendered inapplicable. 

Dated at Perth this 30th day of September 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — Allowances principle. 

Various Electrical Power 
Industry 

COMMISSIONER O.K. SALMON. 
8th day of September 1987. 

Order. 
HAVING heard Dr J. Crouch on behalf of the applicant 
and Mr M. Hurley on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

1. That this Order shall replace Order No. CR168 
of 1978 and should apply to instrument makers and 
repairers Grade A employed by the State Energy 
Commission of Western Australia at the Muja 
Power Station. 

2. That an instrument maker and repairer Grade 
A shall be an instrument maker and repairer — 

(a) who holds such educational qualifications 
as may be laid down by the State Energy 
Commission of Western Australia at the 
Muja Power Station. 

(b) who, with limited supervision, is capable 
of carrying out work above the level of 
competency expected of an instrument 
maker and repairer and who, by reason of 
ability and experience, has sufficient 
knowledge to give technical direction to 
other instrument makers and repairers and 
to carry out at least some of the work 
recognised as falling within the compe- 
tence of an instrument technician, and 

(c) who, in either case, has been appointed 
instrument maker and repairer Grade A by 
the State Energy Commission of Western 
Australia. 

3. That the ordinary wage for an instrument 
maker and repairer Grade A shall be $14.20 per 
week in addition to the ordinary wage prescribed for 
an instrument maker and repairer and shall move in 
line with any percentage increase prescribed 
generally in classifications in Clause 32 subclause (1) 
of the Engineering trades SEC award 1/1969. 

4. That this Order shall be operative from the 
beginning of the first pay period commencing on or 
after the 8th day of September 1987. 

(Sgd.) O.K. SALMON, 
[L.S.I Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Australian Builders' Labourers' Federated 
Union of Workers — Western Australian Branch 

and 
DBM Contractors Pty Ltd. 

No. C459 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

Builders Labourers Construction 
Industry 

SENIOR COMMISSIONER G.G. HALLIWELL. 
22nd day of September 1987. 
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Order. 
WHEREAS a conference was held in Perth on the 22nd 
day of September 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, Award 
No. 14 of 1978, as amended, employees who are 
employed by the Respondent on the Craigie 
Swimming Pool Complex Site on Whitfords 
Avenue, Craigie, shall be paid a site allowance of 90 
cents per hour for each hour worked in lieu of all 
allowances in Clause 9.—Special Rates of the above 
award except subclauses (1) (f) and (1) (w). The free 
issue of boots and protective clothing shall be 
supplied pursuant to the terms of reference of the 
Western Australian Dispute Settlement Procedure. 

This Order shall take effect as from the commence- 
ment of work on site and shall terminate on completion 
of the project. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Australian Builders' Labourers' Federated Union 
of Workers — Western Australian Branch 

and 
Interstruct Pty Limited. 

No. C309 of 1987. 

Construction Building and 
Workers Construction 

COMMISSIONER W.S. COLEMAN. 
15th day of September 1987. 

Order. 
WHEREAS a conference was held in Perth on the 15th 
day of September 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978 as amended, employees who are employed by 
the Respondent on the Karrinyup Shopping Centre 
Refurbishment site, Karrinyup shall be paid a site 
allowance of $1.10 per hour for each hour worked in 
lieu of payments for confined space, dirty work, 
fumes, wet under foot and the handling of second- 
hand timber. This order shall take effect as from the 
commencement of the project and shall terminate 
on the completion of the project. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Australian Builders' Labourers' Federated Union 
of Workers — Western Australian Branch 

and 
John Holland Construction. 

No. C262 of 1987. 

Construction Workers Building and 
Construction 

COMMISSIONER W.S. COLEMAN. 
25th day of September 1987. 

Order. 
WHEREAS a conference was held on the 10th day of 
June 1987 pursuant to section 44 of the Industrial 
Relations Act 1979 and the parties indicated that 
agreement had been reached on the rate for the payment 
of a site allowance; whereas the view was expressed that 
the Commission would not ratify the agreement without 
being satisfied as to the extent of disabilities claimed and 
to that end inspections were undertaken by the Commis- 
sion on 24 June; whereas the inspection covered the two 
stages of the project and included identification of — 

— the limited access to the work area of the 
marina construction; 

— the level of man-handling of material caused by 
the layout of the project and the increasing 
incidence of this as the project progresses; 

— the exposed nature of the site on a platform 
above the ocean and the disabilities caused by 
strong winds, glare and beach sand; 

— the extensive earth works in the area around the 
work site to accommodate the land based 
facilities of the project; 

— the isolated location and absence of amenities; 
— the build up of water in "step down" areas of 

the construction; 
whereas the conference was reconvened and the parties 
presented further information on the nature of the 
project by way of plans and drawings; whereas the 
parties revised their initial assessment of the rate of site 
allowance and resubmitted the matter to the Commission 
for ratification; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978 as amended, employees who are employed by 
the Respondent on the HiUarys Marina site, 
Marmion shall be paid a site allowance of $ 1 .(X) per 
hour for each hour worked in lieu of payments for 
confined space, dirty work, fumes, wet under foot 
and the handling of secondhand timber. This order 
shall take effect as from the commencement of the 
project and shall terminate on the completion of the 
project. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

(Sgd.) W.S. COLEMAN, 
Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 
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The Australian Builders' Labourers' Federated 
Union of Workers — Western Australian Branch 

and 
Theiss Contractors Pty Ltd. 

No. C540 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

Builders Labourers Construction 
Industry 

SENIOR COMMISSIONER G.G. HALLIWELL. 
22nd day of September 1987. 

Order. 
WHEREAS a conference was held in Perth on the 22nd 
day of September 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, Award 
No. 14 of 1978, as amended, employees who are 
employed by the Respondent on the construction of 
the Guildford 51st Battalion Site on Kalamunda 
Road, Guildford shaU be paid a site allowance of 
$1.10 per hour for each hour worked in lieu of all 
allowances in Clause 9.—Special Rates of the above 
award except subclauses (1) (f) and (1) (w) and also 
in lieu of any allowances paid previously on the site. 
The free issue of boots and protective clothing shall 
be supplied pursuant to the terms of reference of the 
Western Australian Dispute Settlement Procedure. 

This Order shall take effect as from the 5th day of 
August 1987 and shall terminate on completion of the 
project. 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
Master Builders' Association of Western Australia 

(Union of Employers) Perth. 
No. C583 of 1987. 

BUILDING TRADES (CONSTRUCTION) 
AWARD 1979. 

Building Construction Construction 
Workers 

SENIOR COMMISSIONER G.G. HALLIWELL. 
14th day of September 1987. 

Order. 
WHEREAS a conference was held in Perth on the 14th 
day of September pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
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enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, as 
amended, employees who are employed by the 
Respondents on the construction of Shafto Lane in 
Murray Street, Perth shall be paid a site allowance 
of $1.10 per hour for each hour worked in lieu of 
special rates in Clause 9 of the Building Trades 
(Construction) Award 1979. 

This order shall take effect as from the first day of 
commencement of work on site and shall terminate 
on the completion of the project. 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Electrical Trades Union of Australia 
(Western Australian Branch), Perth and 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
J. & S. Castle House and W.F. Busby and Co. 

No. C584 of 1987. 

ELECTRICAL CONTRACTING INDUSTRY 
AWARD 1979 No. R22 of 1978 and 

AIR CONDITIONING AND REFRIGERATION 
INDUSTRY (CONSTRUCTION AND SERVICING) 

AWARD No. 10 of 1979. 
Electricians and Construction 
Metal Workers 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9th day of September 1987. 

Order. 
WHEREAS a conference was held in Perth on the 9th 
day of September 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 No. 
R22 of 1978 and the Air Conditioning and 
Refrigeration Industry (Construction and Servicing) 
Award No. 10 of 1979, as amended, employees who 
are employed by the Respondents on the 
construction of Prison Extensions in Albany shall 
be paid a site allowance of 55 cents per hour for each 
hour worked. 

This order shall take effect as from the first day of 
commencement of work on site and shall terminate 
on the completion of the project, 31 March 1988. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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Electrical Trades Union of Australia 
(Western Australian Branch), Perth and 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
Nichole & Co and Jako Industries Pty Ltd. 

No. C641 of 1987. 

Electrical and Electrical 
Refrigeration Contracting 
Tradespersons Industry 

COMMISSIONER W.S. COLEMAN. 
17th day of September 1987. 

Order. 
WHEREAS a conference was held in Perth on the 17th 
day of September 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 No. 
R22 of 1978 and the Air Conditioning and 
Refrigeration Industry (Construction and Servicing) 
Award No. 10 of 1979, as amended, employees who 
are employed by the Respondent on the Alco Home 
Town Development site, Bibra Lakes shall be paid a 
site allowance of 60 cents per hour for each hour 
worked in lieu of payments for confined space, dirty 
work, fumes, wet under foot and the handling of 
secondhand timber. This order shall take effect as 
from the commencement on site of the employer 
and shall terminate on the 31st day of January 1988. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 

and 
Nichol and Co Pty Ltd and Jako Industries. 

No. C474 of 1987. 

ELECTRICAL CONTRACTING INDUSTRY 
AWARD 1979 No. R22 of 1978 AND 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

Electricians and Construction 
Metal Workers 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9th day of September 1987. 

Order. 
WHEREAS a conference was held in Perth on the 9th 
day of September 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 

enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 No. 
R22 of 1978 and of the Metal Trades (General) 
Award No. 13 of 1965, as amended, employees who 
are employed by the Respondents on the construc- 
tion of "Home Base" in Subiaco shall be paid a site 
allowance of $1.20 per hour for each hour worked. 

This order shall take effect as from the 1st day of 
commencement of work on site and shall terminate 
on the completion of the project, 28 February 1988. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth 

and 
Building Management Authority. 

No. C585 of 1987. 

ENGINEERING TRADES (GOVERNMENT) 
AWARD 1967 

Nos. 29, 30 and 31 of 1961 and 3 of 1962. 
Electricians Public Works 

SENIOR COMMISSIONER G.G. HALLIWELL. 
5th day of October 1987. 

Order. 
WHEREAS a conference was held in Perth on the 5th 
day of October 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Engineering Trades (Government) Award 1967 Nos. 
29, 30 and 31 of 1961 and 3 of 1962, as amended, in 
lieu of the provisions under Clause 18.—Fares and 
Travelling Allowance, electricians employed by the 
Building Management Authority who operate 
mobile workshop vans or other such vehicles and are 
required to take said vehicles home to facilitate 
starting and finishing on the job shall be paid a daily 
allowance equivalent to 15 minutes additional at 
ordinary time rates. 

This order shall take effect on and from the 2nd day of 
March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth 

and 
Elcos. 

No. C620 of 1987. 
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ELECTRICAL CONTRACTING INDUSTRY 
AWARD No. R22 of 1978. 

Electricians Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
18th day of September 1987. 

Order. 
WHEREAS a conference was held in Perth on the 18th 
day of September 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979, Award 
No. R22 of 1978, as amended, employees who are 
employed by the Respondent on the Perth Technical 
site shall be paid a structural frame allowance of 66 
cents per hour for each hour worked. 

This Order shall take effect as from the 24th day of 
February 1987 and shall terminate on completion of the 
project. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Randall O'Connor Clough Joint Venture, 
CBI Constructors Pty Ltd and Entact P/L 

and 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch), Perth; 
Amalgamated Metal Workers and Shipwrights Union 

of Western Australia; 
The Australian Builders' Labourers' Federated Union 

of Workers — Western Australian Branch; and 
The Construction, Mining and Energy Workers' Union 

of Australia, Western Australian Branch. 
No. C598 of 1987. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965; 

ELECTRICAL CONTRACTING INDUSTRY 
AWARD No. R22 of 1978; 

ENGINE DRIVERS' (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973; AND 
BUILDING TRADES CONSTRUCTION AWARD 

No. 14 of 1978. 
Electrical Contractors, Construction 
Builders Labourers, Industry 
Engine Drivers and 
Metal Workers 

SENIOR COMMISSIONER G.G. HALLIWELL. 
29th day of September 1987. 

Order. 
WHEREAS a conference was held in Perth on the 29th 
day ,of September 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 

enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

1. That notwithstanding the provisions of the 
Metal Trades (General) Award No. 13 of 1965, the 
Electrical Contracting Industry Award No. R22 of 
1978, the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973 and the 
Building Trades Construction Award No. 14 of 
1978, members of the respondent unions who are 
employed on the Wesfarmers LPG Project at 
Kwinana shall be: 

(a) Paid a site allowance of $1.60 for each 
hour worked in lieu of all disabilities 
associated with construction work on the 
above project. 

(b) Upon commencing on site, provided with 
(i) one pair of safety footwear 
(ii) two sets of work clothes 
(iii) one jacket 

Items (ii) and (iii) shall be replaced on a 
fair wear and tear basis provided that 
supply of above clothing shall not be made 
to casual or employees engaged for less 
than two weeks employment. 
With the exception of an employee to 
whom Clause 6.—Safety Footwear of the 
Electrical Contracting Industry Award 
No. R22 of 1978 applies, each employee 
shall be entitled to a payment of five cents 
for each hour worked to enable him to 
maintain and replace his safety footwear 
as necessary. 

(c) Special Class Welders engaged on 
construction work at the Wesfarmers LPG 
Project, Kwinana and who subject to this 
Order (No. C598 of 1987), and, who 
satisfy the following criteria:— 

(i) having satisfactorily passed the 
relevant tests relating to welding 
codes ANSI B 31-3 and AS 1210, 
and 

(ii) who are required to and perform 
such welding 

shall be paid an all purpose allowance of 
$23.50 per week. 

2. Superannuation: All employers and employees 
engaged on the Wesfarmers LPG Project shall 
participate in the relevant approved construction 
superannuation schemes. 

3. Settlement of Disputes 
(a) The following procedures shall apply in 

addition to Clause 11.—Grievances and 
Disputes of Part II — Construction Work 
of the Metal Trades (General) Award and 
also Clause 27.—Grievance Procedure and 
Special Allowances of the Electrical 
Contracting Industry Award No. R22 of 
1978, and will complement the provisions 
referred to herein. 

(b) It is the intention of this clause to eliminate 
disputes which are liable to cause 
stoppages of work and loss of earnings and 
it is agreed between the parties that every 
endeavour will be made to amicably settle 
any dispute which may arise. 

(c) (i) Where any grievance, dispute or 
claim arises any worker is entitled 
to raise the matter with the appro- 
priate foreman or supervisor. 

(ii) Should the worker so desire or if a 
resolution of the grievance, dispute 
or claim is not achieved under para- 
graph (i) hereof the worker con- 
cerned may refer the matter to the 
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shop steward for his area who shall 
discuss the matter with the 
construction manager on site. 

(iii) Should the grievance, dispute or 
claim not be resolved pursuant to 
paragraph (ii) hereof the employer 
or the shop steward shall invoke the 
"cooling off periods" when it 
appears that the matter is not likely 
to be resolved. Thereupon the shop 
steward shall contact a full-time 
official of his union and the 
employer shall contact the 
Confederation of Western 
Australian Industry. Either party 
to also notify Randall O'Connor 
Clough. 

(d) During the "cooling off period" which 
shall apply for a period of 72 hours from 
the time it is invoked — 

(i) the status quo shall remain; 
(ii) work, including overtime, shall 

continue as is normal; 
(iii) a meeting of all the persons referred 

to in subclause (c) of this clause 
shall be held for the purpose of 
settling the grievance, dispute or 
claim. 

(e) Where the matter cannot be agreed by 
negotiation or conciliation between the 
parties, it is agreed that either of them may 
refer the matter to the Western Australian 
Industrial Relations Commission and in so 
doing the notifying party may ask the said 
Commission to conciliate or arbitrate. 

This Order shall apply from the commencement 
of the project and remain in force until project 
completion. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C607 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Merchant Service Guild 
of Australia, Western Australian Branch, Union of 
Workers and the Honourable Minister for 
Transport. 

WHEREAS a conference was held in Perth on the 16th 
day of September 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas agreement 
was reached between the parties at the said conference; 
now therefore, I, being satisfied that the terms of the 
agreement conform with the Principles enunciated by the 
Commission in Court Session in General Order matter 
No. 1195 of 1986 and pursuant to the powers conferred 
under the said Act, do hereby publish a memorandum of 
the terms of the agreement relating to the "Outstation 
Pilot Crews — Harbour and Light Department" Award 
No. 4 of 1981 as varied. 

Dated at Perth this 16th day of September 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Memorandum of Terms of Agreement. 
Notwithstanding the provisions of Clause 5.—Rates of 

Pay of the "Outstation Pilot Crews — Harbour and 
Light Department" Award No. 4 of 1981 as varied, the 
following rate of pay shall apply from the beginning of 
the first pay period to commence on or after the 10th day 
of March 1987. 

Launchmaster — $403.46 per week. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — award terms and conditions. 

Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch 

and 
G.J. Coles and Co Ltd. 

No. C380 of 1987. 

Laundress Retail 

COMMISSIONER O.K. SALMON. 
8th day of September 1987. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mr D. Jones on behalf of the respondent, and 
by consent, the Commission, pursuant to the powers 
conferred by section 44 (8) of the Industrial Relations 
Act 1979 hereby makes the following order. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

1.—Title. 
This Order shall be known as the Laundry Workers' 

(G.J. Coles and Co Ltd) Order No. 1 of 1987. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Term. 
5. Wages. 
6. Allowances and General Conditions. 
7. All Other Conditions. 

3.—Scope. 
This Order shall apply to the Federated Miscellaneous 

Workers' Union, Hospital, Service and Miscellaneous, 
WA Branch, G.J. Coles and Co Ltd, and to laundry 
workers employed by G.J. Coles and Co Ltd at the Hay 
Street, Perth, Store. 

4.—Term. 
This Order shall operate on and from 3 July 1987 and 

shall continue in operation for a period of two years 
thereafter. 

5.—Wages. 
The minimum weekly rate of wage payable to 

employees covered by this Order shall be as prescribed in 
Clause 7.—Wages of the Laundry Workers' Award No. 
29 of 1981 for the classification of "Washing Machine 
Operator". 

6.—Allowances and General Conditions. 
The allowances and general conditions prescribed in 

Clause 22.—Allowances and Clause 23.—General 
Conditions of the Laundry Workers' Award No. 29 of 
1981 shall apply, mutatis mutandis, to all employees 
covered by this Order. 
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7.—All Other Conditions. 
Except as provided otherwise by this Order, the terms 

and conditions of employment shall, mutatis mutandis, 
be those provided by the Shop and Warehouse (Whole- 
sale and Retail Establishments) State Award No. 32 of 
1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

South West Times 
and 

Printing and Kindred Industries Union, Western 
Australian Branch, Industrial Union of Workers. 

No. C108 of 1987. 

Printer Printing 

COMMISSIONER J.A. NEGUS. 
14th day of September 1987. 

Order. 
WHEREAS the applicant sought and was granted leave 
to withdraw the application, the Commission pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders — 

That the application be withdrawn by leave. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Hamersley Iron Pty Limited 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others. 

No. C569(A) of 1987. 

Various Occupations Mining (Iron Ore) 

COMMISSIONER W.S. COLEMAN. 
24th day of August 1987. 

Order. 
WHEREAS a conference was held in Perth on the 24th 
day of September 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order that — 

(1) The provisions of the Agreement between the 
parties the subject of an Order of the Commission in 
matter No. C569 of 1987 and recorded in the 
Commission as "Exhibit 1", be varied by deleting 
Clause 4 of Division 2, Part 1 and in lieu thereof 
substituting those provisions as contained in the 
schedule annexed hereto. 

(2) This amendment to the Agreement shall have 
effect on and from the 27th day of September 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

4.—Remote Area Holiday Travel Assistance. 
(1) The purpose of the provisions of this clause is to 

provide assistance from the company to the employee 
and, as the case may be, the eligible dependants of that 
employee to travel away from an on-site location in the 
Pilbara for purposes of rest and recreation from that on- 
site area for at least three days subject always to the 
employee and, as the case may be, the eligible dependants 
then returning to the on-site location. 

(2) (a) Assistance will be provided by the company in 
the form of the provision of air travel away from site and 
return. Air travel can be to any destination; however, the 
level of assistance to be provided by the company is 
limited to the cost to the company of providing economy 
air travel from site to Perth (the cost thereof inclusive of 
fringe benefits taxation payable by the company on that 
air travel to Perth). 

(b) (i) Assistance equal to the equivalent cost to the 
company as specified by paragraph (a) of this 
subclause may be provided as an equivalent 
payment subject to the employee and/or 
dependent spouse of the employee making a 
suitable declaration for fringe benefits tax 
purposes as to the fact of other than air travel 
then to be undertaken by that employee and/or 
eligible dependants. 

(ii) Should the employee and/or any of the eligible 
dependants be then claiming more than the 
equivalent of one return airfare for each 
individual, that additional payment for each 
such individual shall be deemed to be income of 
the employee which is then subject to PAYE 
tax by the employee and shall be deducted 
accordingly. 

(3) (a) The entitlement of the employee and, as the 
case may be, the eligible dependants of that employee 
accrues from the completion by the employee of each 
year of service with the company and is fixed at the 
provision of up to two return air tickets or travel 
warrants, the value of the ticket or warrant being the 
economy airfare from site to Perth and return thereof for 
the employee and each eligible dependant of that 
employee. 

(b) The foregoing entitlement may be taken on a pro 
rata basis by the employee or the eligible dependants of 
that employee after completion of six months' service in 
respect of that year of service by that employee. 

(c) The specified entitlement may be accumulated for 
a maximum of two years. 

(d) Where more than one unit of entitlement is 
accumulated, the employee may upon notification to the 
company elect to receive one air ticket or warrant up to 
the value of the accumulated entitlements. Where, 
however, the entitlement is taken as an accumulation, the 
value of that air ticket or warrant for the second or 
additional units shall be reduced by an amount equal to 
the additional fringe benefits tax payable by the 
company. 

(e) If an entitlement which has been accumulated for 
the maximum of two years is not taken and utilised by the 
employee or eligible dependant within three months of 
that second anniversary date, the employee and/or the 
eligible dependant will forego their entitlements under 
this clause. The company will then act to pay out that 
foregone entitlement as an allowance. The allowance will 
be paid to the employee as his separate entitlement, and 
will be subject to PAYE tax in the hands of the employee. 

(4) The employee is not entitled to the benefits of this 
clause both as an employee of the company and as an 
eligible dependant of that employee. 

(5) An employee and, as the case may be, the eligible 
dependants of that employee may, through notification 
provided to the company by the employee, claim and 
receive a non-redeemable and non-transferable air ticket 
or travel warrant. The destination of the warrant can be 



67 W.A.I.G 1881 

to any location; however, the value of this warrant will be 
limited to the cost to the company of a return economy 
air ticket from site to Perth. 

(6) (a) No application for the provision of the benefits 
provided by this clause will be approved in the case of 
employees or their eligible dependants if exercising the 
option specified by subclause (5) hereof unless the period 
of absence from the site location is then to be at least 
three consecutive days. 

(b) Should an employee fail to return to site and 
resume the employment after being provided with the 
benefits of this clause, then the company will deduct 
from all moneys due to the employee the value of the 
benefit first provided in that circumstance. 

(7) In any case where it is shown to the company that 
an eligible dependant of an adult employee of the 
company is provided from some other source with the 
benefit of travel assistance of the kind and level provided 
by this clause, then the company is not obliged by the 
provisions of this clause to provide the benefits which 
would otherwise apply to that dependant of the employee 
of the company. 

(8) (a) Entitlement to the travel assistance provided by 
this clause for either the employee or the eligible 
dependants of that employee may be declared by the 
employee to have been foregone. 

(b) An entitlement which has been declared by the 
employee to have been foregone and is not then required 
to be utilised for travel away from the site and return 
thereto will be calculated on the equivalent airfare 
component only and will be deemed to become an 
allowance payable to the employee which is then subject 
to PA YE tax deductions as income of that employee. 

(c) An accrued entitlement which has not been taken 
by the employee or eligible dependants within the three 
months following accrual to the maximum level as 
specified by the clause shall, when paid out as an 
allowance, be calculated on the equivalent airfare 
component only and be subject to PA YE tax deduction. 

(d) Any allowance which is paid to the employee under 
this subclause may be utilised by the employee in 
whatever manner the employee chooses and does not 
require that travel away from site then occurs. 

(9) Reservation: 
(a) The company, in providing the benefits of this 

clause to an employee and/or the eligible 
dependants of that employee, is willing to 
accept the cost to it of providing air travel from 
site to Perth and return plus the cost of meeting 
fringe benefits tax thereon whilst legislatively 
required to do so. 

(b) Any declaration or other evidence as may be 
required by the Australian Taxation Office to 
substantiate that the remote area holiday travel 
has taken place will be provided to the company 
by the employee or dependant as the case may 
be. 

(c) Any changes to the provisions of this clause 
which may be required to ensure conformity 
with requirements or rulings under income tax 
law will be made by the parties to this award. 

CONFERENCES — 

Matters referred — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — reference of dispute. 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 

and 
Eglo Engineering Pty Ltd. 

No. CR276 of 1987. 

Metal Trades Employees Metal Industry 

COMMISSIONER W.S. COLEMAN. 
2nd day of September 1987. 

Industrial action — supporting of black ban — claim for 
payment of wages — not ready, willing or able for 
work while ban continued — application dismissed. 

Reasons for Decision. 
THE COMMISSIONER: This is a claim for the payment 
of wages for 25 workers employed by Eglo Engineering 
Pty Ltd on a contract with the State Energy Commission 
at. Kwinana. On 6, 7 and 8 May, employees of the State 
Energy Commission went on strike and imposed black 
bans on work areas within the site on which contractors 
were engaged. The employees of Eglo Engineering Pty 
Ltd claim payment for 11 hours being the balance of time 
for which they have not been paid over the three days 
during which the black bans operated. 

Mr Sharp-Collett for the Applicant Union submits 
that:— 

The workers were told to go home by their super- 
visor because of the bans which had been put on the 
area they act ually worked in and they were informed 
again by their supervisor that they would be paid for 
that day and that in addition they would be paid for 
the next day as long as they turned up for work. 

(Transcript p. 2) 
From the Applicant Union's viewpoint the claim 

revolves around the question of whether the supervisor 
did or did not inform the workers that if they turned up 
for work they would be paid for the whole day. It is 
argued that an undertaking was given by the supervisor 
and that this verbal commitment established a contract 
to pay for each of the days while the State Energy 
Commission dispute continued. 

In opposing the claim the Respondent Company 
submits that the matter should be determined on the 
basis that the men were not ready and willing, nor 
available for work as required, as they were supporting 
the black bans imposed by the State Energy Commission 
workers. 

On 6 May, at approximately 9.40 a.m. when the 
Respondent Company's workforce heard of the black 
bans imposed by the State Energy Commission workers, 
the union representative Mr Britt, informed the super- 
visor that they could not work. After making the work 
area safe and packing up their tools, the Respondent 
Company's workforce left the site. It is the Applicant 
Union's submission that an inquiry directed to the super- 
visor about payment was responded to in terms that the 
workmen "should not worry about it, that it should be 
left with him and that they would be paid''. It is also 
claimed that the men were told to go home and that the 
supervisor cautioned them to be at work at 7.00 a.m. 
next morning or else they wouldn't be paid for that day. 

The next day, Thursday 7 May, the industrial dispute 
at the State Energy Commission continued and the 
Respondent Company's workforce were told by the 
supervisor that they "might as well go home". Again the 
warning to be at work at 7.00 a.m. next day was issued. It 
is claimed that the assurance was conveyed to the work- 
force that payment would be made for that day's 
attendance. On the morning of Friday 8 May, the 
industrial dispute was settled and Eglo Engineering Pty 
Ltd resumed normal operations at approximately 9.00 
a.m. 

Mr Bromfield the supervisor for the Respondent 
Company claims that on 6 May in response to a question 
as to whether payment would be made for that day, he 
stated "in my opinion, 1 don't see why not" (Transcript 
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p. 45). He denies that the direction was given for the men 
to go home but that in response to the advice from the 
Union representatives that the men would not work in 
the area the subject of the black ban, he stated that "as 
far as I am concerned there is no point in staying here at 
this time" (Transcript p. 45). As to the direction con- 
cerning attendance at work the next day he had merely 
advised that the workforce should turn up at 7.00 a.m. 

The Respondent Company's project manager Mr 
Duggan, gave evidence that it was known to the Union 
representatives and the workforce generally that site 
supervisors did not have authority to make statements on 
"matters relating to overaward payments or issues that 
could affect other sites or other contractors etc . . ." 
(Transcript p. 40). These were matters that had to be 
referred to head office. Mr Duggan claims that it had 
been recently stated by the company at a meeting with the 
Union representatives and the workforce, that Eglo 
Engineering Pty Ltd "would not entertain payment for 
stop-work meetings or other Union actions" (Transcript 
p. 40). However, in evidence Mr Duggan stated that if a 
supervisor gave a commitment to the workforce, the 
Respondent Company would take responsibility for the 
statement and see to it that the commitment was 
honoured. 

There are two elements to the argument by the 
Applicant Union for the payment of wages for the period 
of the dispute at the State Energy Commission site. 
Firstly, there is the payment for the balance of the 
working day (4'A hours) on 6 May. This claim is based on 
the commitment of the supervisor which the Union 
argued was clear and was made in the knowledge that no 
such undertaking would be given without the authority 
of senior management. Secondly, there is payment for 
4/2 hours on 7 May and two hours on 8 May. The claim 
for payment of these periods is based on what the 
Applicant Union sees as a contractual obligation entered 
into by the Respondent Company through the supervisor 
with the workforce when the workmen were required to 
present at the work site on each morning of 7 and 8 May. 
The Applicant Union submits — 

. . . that in fact a verbal contract had been made 
that if the workers attended the place of work 
despite the dispute, they would in fact be paid for 
the whole day, the position being that the dispute 
could have been resolved at any stage of that three 
day dispute. 

(Transcript p. 6-7) 
With respect to 6 May Mr Britt, the witness for the 

Applicant Union made the workforce's position quite 
clear to the supervisor. On being confronted with the 
State Energy Commission workers' black ban they were 
not prepared to work on No. 5 Boiler. How could they 
expect to be paid for the balance of time for that day is 
difficult to understand. Likewise it is difficult to 
comprehend the supervisor's position. Whether he said 
that they would be paid or that it was his opinion that 
they should be paid is of little consequence. The fact is 
that the Respondent Company's workforce responded to 
the State Energy Commission Shop Steward's advice 
that a black ban had been imposed. Any inference that 
they might as well go home after making the work place 
safe and after packing up their tools, could not be taken 
as the Respondent Company's acquiescence to a state of 
affairs which resulted in no work being done but 
payment of wages being made. The workforce had 
embarked on industrial action albeit under pressure from 
other employees at the site. Nothing in the circumstances 
of events that followed that decision established a 
situation which restored their entitlement to payment for 
wages for the remainder of the day. 

As to the claim for payment of wages on 7 and 8 May, 
in effect it is submitted that there was a contract 
established whereby the workforce would present at the 
work place at 7.00 a.m. on each morning and that that 
was sufficient to entitle the workforce to receive payment 
for that day. The possibility that the black ban might be 
lifted and that the workforce would perform duties 
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under their contract of employment would therefore 
raise the issue of the double payment for the period of 
time. 

I cannot accept that there was an intention held by 
each of the parties to enter into a legal obligation in the 
terms of a contract claimed by the Applicant Union. The 
requirement to attend for work on 7 and 8 May was 
collateral to the performance of the contract of employ- 
ment which had existed prior to the imposition of the 
black ban. It did not arise out of any terms of a separate 
contract arising from the workforce's refusal to perform 
normal duties under the black ban. 

It appears that the statements of the supervisor were 
ambivalent in that he gave rise to an expectation for the 
payment of wages for time not worked. It was this 
expectation that was the basis of the claim before the 
Commission. However, on the evidence submitted it is 
clear that the workforce was at all times supporting the 
black ban imposed on the site and that the Respondent 
Company was informed that no work would be 
performed while the ban continued. Nothing stated by 
the supervisor established an entitlement of payment 
under any other contract. The application is dismissed. 
Appearances: 

Mr J. Sharp-Collett appeared on behalf of the 
Applicant Union. 

Mr L. Girdlestone appeared on behalf of the 
Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — reference of dispute. 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 

and 
Eglo Engineering Pty Ltd. 

No. CR276 of 1987. 

Metal Trades Employees Metal Industry 

COMMISSIONER W.S. COLEMAN. 
2nd day of September 1987. 

Order. 
HAVING heard Mr J. Sharp-Collett on behalf of the 
Applicant Union and Mr L. Girdlestone on behalf of the 
Respondent the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — reference of dispute. 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers 

and 
Hamersley Iron Pty Limited. 

No. CR143 of 1986. 

IRON ORE PRODUCTION AND PROCESSING 
(HAMERSLEY IRON PTY LIMITED) AWARD 

No. 15 of 1985. 
Trades Assistants Mining (Iron-Ore) 

COMMISSIONER W.S. COLEMAN. 
4th day of September 1987. 
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Allowance — disability allowance — claim for higher 
allowance for hosing down of ore trucks using water 
cannon — effect on existing structure of disability 
allowances — disability not increased sufficiently to 
elevate into higher disability grouping — applica- 
tion dismissed. 

Reasons for Decision. 
THE COMMISSIONER: Trades Assistants in the 
Respondent Company's truck workshop at Tom Price 
are required to hose down ore trucks in preparation for 
servicing. Under the provisions of Clause 7 of Division 2 
— Part 1 of the Iron Ore Production and Processing 
(Hamersley Iron Pty Limited) Award employment in the 
truck workshop attracts a Group 2 Disability Allowance. 
In late 1981 or early 1982 Hamersley Iron Pty Ltd 
installed a water cannon for the task of hosing down the 
ore trucks, this replaced a garden hose. The time for the 
job was cut from four hours to two hours. The servicing 
programme requires that one truck is washed each day. 
This is usually done in the morning. 

The Applicant Union seeks payment for the Trades 
Assistant required to undertake hosing down duties at 
the rate of the Group 1 Disability Allowance for the 
period of time on which he or she is engaged on the task. 
On current rates this would mean an increase in payment 
of 10 cents per hour for the two hours. The Applicant 
Union submits that the claim is pursued in the absence of 
the provision of shower facilities for the Trades Assistant 
to use at the completion of the task. 

Prior to the installation of the water cannon, two 
Trades Assistants were employed on hosing down the 
trucks. A sledge hammer was used to dislodge the build 
up of mud in the tray and ladders were necessary to gain 
access to all parts of the vehicle. It is submitted that with 
the mobility that the use of the garden hose allowed, the 
Trades Assistant could position himself/herself to 
experience minimal exposure to the sun in summer and 
the cold winds in winter. With the deployment of the 
water cannon which operates at mains pressure, it is 
necessary for the Trades Assistant to wear a protective 
mask and raincoat, although it is too hot for this latter 
apparel in summer months. The water cannon operates 
from a fixed position and another Trades Assistant is 
required to remain in the truck cabin to reposition the 
vehicle as hosing down progresses. The claim for the 
increase in disability allowance is only for the Trades 
Assistant operating the water cannon. It is argued that 
the discomfort brought about by the necessity to wear 
protective gear, the operator getting drenched, mud 
ricocheting from the truck, and the task being performed 
from a position exposed to the elements, warrants 
payment of the allowance at the highest rate. An 
inspection of the hosing down procedure was undertaken 
by the Commission. 

The Applicant Union acknowledges that since the 
installation of the water cannon there have been two sets 
of award negotiations which have culminated in the 
Commission ratifying arrangements on which agreement 
had been reached between the parties. On both occasions 
there was implied acceptance that the Group 2 Disability 
Allowance was appropriate for Trades Assistants at the 
truck workshop at Tom Price. However, the Applicant 
submits that the grievance which those particular 
employees have harboured since 1982 was submerged 
under the weight of more pressing issues at that time and 
again in 1985. Furthermore, it is stated that the award 
amendment in 1985 whereby the period under which an 
employee qualified for the payment of a disability 
allowance at a higher rate was cut from four hours to two 
hours, was negotiated in the light of the significant 
concession associated with a demarcation issue and that 
the Trades Assistants in the truck workshop should now 
be given the benefit of that entitlement when operating 
the water cannon. 

In opposing the claim the Respondent Company cites 
ratification of the 1982 and 1985 awards by the Commis- 
sion and thereby the acceptance of the Union that the 

Group 2 Disability Allowance was appropriate to the 
task of hosing down ore trucks with the water cannon. 
The position concerning disability allowances generally 
followed an extensive inspection by the parties in 1977 
and the system which has been followed since that time is 
based on an agreement as to where various jobs across 
the Company's operations sit in comparison with each 
other with respect to the level of disabilities experienced 
allowing for seasonal factors. The pattern that has been 
established is based on an averaging of those disabilities 
encountered in the performance of tasks normally under- 
taken by classifications in various work areas. It is sub- 
mitted that the present claim is an assault on the existing 
structure of disabilities allowances and if successful 
would engulf the parties in an avalanche of claims and 
inspections. It is thought that the employees in each work 
area would seek to have the most onerous aspect of their 
tasks reassessed for an increase in Disability Allowance. 
This would destroy the ' 'averaging system'' on which the 
present structure of allowance is based. The Applicant 
Union rejects this prophecy and stresses that the claim 
merely seeks the payment of the Disability Allowance at 
an increased rate for two hours for one Trades Assistant 
and that this should be considered in isolation from the 
suspicion of any general claim or as an attack on the 
present structure of allowances. The Respondent 
Company counters the Applicant Union's submission on 
the perspective that should be taken on the claim for the 
operation of the water cannon by arguing that if it is 
proper to consider this case in isolation, then it is 
appropriate to look at the Trades Assistant who is 
required to remain in the truck cabin and reposition the 
vehicle during hosing down. For that period of time the 
disabilities that that employee experiences are akin to 
truck drivers generally and a disability allowance at 
Group 4 would be payable. 

On the evidence submitted at the hearing and from the 
inspection undertaken I am satisfied that the task of 
hosing down ore trucks with a water cannon introduces a 
level of disability in excess of that experienced when the 
task was performed with a garden hose. However, in 
view of the structure of disability allowances, I find that 
it would be inappropriate to excise the performance of 
this task from the normal duties of a Trades Assistant in 
the truck workshop for the purposes of paying a higher 
Disability Allowance. I am unable to conclude that the 
impact of the use of the water cannon is sufficient to 
elevate the general level of disability experienced by 
Trades Assistants to that of Group 1. Nothing was 
presented on what tasks went into the determination of 
the present allowance, nor on the criterion that the 
parties have been prepared to accept since 1977 for the 
categorisation of tasks coming within Group 1. For these 
reasons the application is dismissed. 

Appearances: 
Mr K. McCann appeared on behalf of the Applicant 

Union. 
Mr A. Cameron appeared on behalf of the 

Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — reference of dispute. 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers 

and 
Hamersley Iron Pty Limited. 

No. CR143 of 1986. 
56821—6 
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IRON ORE PRODUCTION AND PROCESSING 
(HAMERSLEY IRON PTY LIMITED) AWARD 

No. 15 of 1985. 
Trades Assistants Mining (Iron-Ore) 

COMMISSIONER W.S. COLEMAN. 
4th day of September 1987. 

Order. 
HAVING heard Mr K. McCann on behalf of the appli- 
cant union and Mr A. Cameron on behalf of the respon- 
dent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the application be dismissed. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — proposed changes to manning levels. 

State Energy Commission of Western Australia 
and 

Construction, Mining and Energy Workers' Union 
of Australia, WA Branch. 

No. CR648 of 1987. 

Engine Drivers Electrical Power 

COMMISSIONER O.K. SALMON. 
15th day of September 1987. 

Industrial dispute — Manning levels — proposed 
changes — second tier principles — declaration 
favouring managerial prerogative to change 
manning levels. 

Reasons for Decision. 
THE COMMISSIONER: This is a matter referred for 
hearing and determination pursuant to section 44 (9) of 
the Industrial Relations Act 1979. The State Energy 
Commission of Western Australia asks that the Commis- 
sion declare that the following questions posed be 
answered affirmatively: 

1. Can the State Energy Commission of Western 
Australia direct employees in the classifications of 
Unit Attendant Grade 1., Unit Attendant Grade 2. 
and Auxiliary Plant Attendant to be trained in the 
operation of plant on all three stages at Kwinana 
Power Station? 

2. Can the State Energy Commission of Western 
Australia direct employees to operate plant on any 
stage on which they have been trained? 

At the close of proceedings on 15 September 1987 I 
gave my reasons for decision in this matter which I now 
reproduce. 

The two questions, I think, can be answered bearing in 
mind that what we are concerned about primarily is 
lawful and reasonable instructions from employer to 
employee and I think that there can be no doubt, at all, 
that the employees concerned are asked to perform 
lawful orders according to their contracts of service and 
the conditions prescribed in the relevant award. 

The question is, the orders being lawful, are they 
reasonable orders in the industrial relations sense, 
bearing in mind the current state of play, if I can put it 
that way, between the union and the SEC. The issue in 
that respect is, of course, the second tier wage fixing 
principle, a matter of great importance and one which 
the union believes is of sufficient force to cause me to 
adjourn these proceedings. 

On balance the evidence is that the wage rate for UAls 
and UA2s has been fixed on work value grounds in 1985. 
That means that the duties must be excluded from any 
second tier wage negotiations according to the wage 
fixing principles. To do otherwise would be double count 
work value which is not permitted. 

I take note of the material submitted by the union 
wherein there is reference to extension of current levels of 
skills in negotiations for second tier wage increases, by 
the concept must still fall within the wage fixing 
principles and that means the work value principle, and 
any argument relating to further increases in that respect 
have to satisfy the strict test which is that there would 
have to be such a significant net addition to the work 
value as to warrant a new classification. I think that 
really the whole notion of work value of UAls and UA2s 
has been covered fully in the recent wage determinations 
and I doubt whether it has in relation to the issues raised 
in this case any relevance in the second tier negotiations. 
The upshot of all of that evidence is also that flexibility 
has been an integral part of the considerations and it 
must follow that the employees can be directed as the 
SEC requires. In my opinion, given all of the circum- 
stances of the case, and having given what I consider to 
be correct weight to the unions submission in respect of 
the principles I do not think that the union will be 
prejudiced in respect of the second tier negotiations and I 
do not therefore think that the order required to be 
carried out by the employees is unreasonable. 

Accordingly, I intend to answer the two questions 
raised by the SEC in the affirmative and a declaration to 
that effect will issue in due course. 
Appearances: 

Mr M.K. Hurley appeared for the State Energy 
Commission. 

Mr S.R. Pike appeared for the Construction, Mining 
and Energy Workers Union of Australia, Western 
Australian Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — proposed changes to manning levels. 

State Energy Commission of Western Australia 
and 

Construction, Mining and Energy Workers' Union 
of Australia, WA Branch. 

No. CR648 of 1987. 

Engine Drivers Electrical Power 

COMMISSIONER O.K. SALMON. 
1st day of September 1987. 

Declaration. 
HAVING heard Mr M.K. Hurley on behalf of the appli- 
cant and Mr S.R. Pike on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
declares — 

That the questions set out herein should be 
answered in the affirmative: 

(1) Can the State Energy Commission of Western 
Australia direct employees in the classifications of 
Unit Attendant Grade 1., Unit Attendant Grade 2. 
and Auxiliary Plant Attendant to be trained in the 
operation of plant on all three stages at Kwinana 
Power Station? 

(2) Can the State Energy Commission of Western 
Australia direct employees to operate plant on any 
stage on which they have been trained? 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth 

and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
Milec Electrical Service Pty Ltd 

and West Air Pty Ltd. 
No. CR511 of 1987. 

Electricians and Electrical 
Refrigeration Contracting 
Tradespeople 

COMMISSIONER W.S. COLEMAN. 
9th day of September 1987. 

Order. 
WHEREAS a conference was held in Perth on 11 August 
1987 pursuant to section 44 of the Industrial Relations 
Act 1979, and the parties did not reach agreement on the 
payment of a site allowance for employees engaged by 
the Respondent on the Peters Factory site. Roe Street, 
Perth; whereas a site inspection was undertaken by the 
Commission on 21 August 1987; whereas another 
Conference was held on 9 September and agreement was 
reached between the parties; now therefore, I, the under- 
signed, being satisfied that the agreement conforms with 
the Principles enunciated by the Commission in Court 
Session in matter No. 1195 of 1986, and pursuant to the 
powers conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award No. R22 of 
1978 and the Airconditioning and Refrigeration 
Industry (Construction and Servicing) Award No. 
10 of 1979 as amended, employees who are 
employed by the Respondents on the Peters Factory 
site, Roe Street, Perth shall be paid a site allowance 
of $1.10 per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand 
timber. This order shall take effect as from the 
commencement on site of the employer and shall 
terminate on 31 March 1988. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth 

and 
EEC Pty Ltd. 

No. CR510 (B) of 1987. 

Electricians Electrical Contracting 

COMMISSIONER W.S. COLEMAN. 
9th day of September 1987. 

Order. 
WHEREAS a conference was held in Perth on 9 
September 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
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enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award No. R22 of 
1978 as amended, employees who are employed by 
the Respondent on the Scott House, King's Park 
Road site, West Perth shall be paid a site allowance 
of $1.00 per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand 
timber. 

This order shall take effect as from the 
commencement on site of the employer and shall 
terminate on 31 January 1988. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth 

and 
K.G. Stokes and Co. 
No. CR507 of 1987. 

Electricians Electrical 
Contracting 

COMMISSIONER W.S. COLEMAN. 
9th day of September 1987. 

Order. 
WHEREAS a conference was held in Perth on 11 August 
1987 pursuant to section 44 of the Industrial Relations 
Act 1979, and the parties did not reach agreement on the 
payment of a site allowance for employees engaged by 
the Respondent on the Leeming Recreation Centre site, 
Leeming; whereas a site inspection was undertaken by 
the Commission on 21 August 1987; whereas another 
Conference was held on 9 September and agreement was 
reached between the parties; now therefore, I, the under- 
signed, being satisfied that the agreement conforms with 
the Principles enunciated by the Commission in Court 
Session in matter No. 1195 of 1986, and pursuant to the 
powers conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award No. R22 of 
1978 as amended, employees who are employed by 
the Respondent on the Leeming Recreation Centre 
site, Leeming shall be paid a site allowance of 60 
cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand 
timber. This order shall take effect as from the 
commencement on site of the Respondent and shall 
terminate on 28 February 1988. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — unfair dismissal. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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West Australian Branch, Australasian Meat Industry 
Employees Union Industrial Union of Workers, Perth 

and 
Reg Russell and Sons Pty Ltd. 

No. CR369 of 1987. 

Slaughterman Meat Industry 

COMMISSIONER J.F. GREGOR. 
25th day of August 1987. 

Termination of employment — unfair dismissal — 
alleged insubordination by employee held that a 
single act committed in a situation of stress should 
not result in summary termination — dismissal 
unfair reinstatement ordered. 

Reasons for Decision. 
THE COMMISSIONER: On 2 July 1987 a conference 
took place in Perth to attempt to provide a resolution for 
a dispute between the parties over an action taken by Reg 
Russell and Sons Pty Ltd, the Respondent in this matter, 
to terminate the services of David G. Netherway who is a 
member of the Applicant Union. That conference was 
unsuccessful and as a result the Commission decided that 
the matter should proceed to be determined by arbitra- 
tion. The debate between the parties was delineated in 
the following manner: 

David Geoffrey Netherway, a slaughterman 
employed by Reg Russell and Sons Pty Ltd, was 
dismissed from the service of the company following 
upon an incident which occurred at the abattoir at 
Tammin on 10 June 1987. The Australian Meat 
Industry Employees' Union claims that the 
company's decision is harsh and unreasonable and 
therefore should not stand. 

The Respondent's view is that it was entirely 
within its rights to dismiss Mr Netherway from its 
services and the dismissal should stand. 

Reg Russell and Sons Pty Ltd operate a small service 
abattoir in the town of Tammin in the south west of 
Western Australia. The works has a team of six men. The 
stations consist of sticking, legging, fleecing and 
punching out "A" frame, gutting, removal of skins and 
trimming. Each of the positions is occupied by a 
slaughterman. There is a seventh person permanently on 
the chain and that is a meat inspector who is employed by 
the Health Department. The Works Manager Mr Peter 
Streik has general responsibility for the running of the 
works, but he is by no means located permanently on the 
slaughter floor. It seems that the general working 
arrangement is that the team is operated on a most 
flexible basis and workers move to alternate positions to 
assist each other when the necessity arises. Quite often 
they do that of their own volition, but more usually when 
the meat inspector observes that back-ups are occurring 
at certain parts of the chain and instructs workers to 
move to assist their fellows. 

One of the slaughtermen, David G. Netherway, is 
generally located on the sticking platform. His primary 
task is to cut the throats of the sheep and to hang them on 
to the chain. He is also required to assist the stockman in 
running sheep up to the slaughter area from the leerage. 
During that process he also is required, from time to 
time, to drag sheep which have been injured either in 
transport to the works or in the leerage up the race to 
what is called "the lame pen". These sheep are usually 
unconscious, or at the least, so severely injured that they 
are unable to be herded in the usual way from the leerage 
to the sticking area. Apart from performing this work 
David Netherway also helps out on other positions on the 
chain. 

It is usual practice in the works that lame sheep, or 
sheep which have been injured are brought into the lame 
pen and held until the kill of healthy sheep is completed. 
Then the injured sheep are slaughtered and placed upon 
the chain. The purpose of this is to enable the meat 
inspector to be able to closely examine the bodies to 

ensure that there is no health reason which would prevent 
their further processing. This practice is well observed in 
the meatworks and it is a practice of which David 
Netherway, as an experienced slaughterman, was well 
aware as he had been employed in the works for the 
majority of the time over a period of 13 years. This he 
confirmed in his evidence as he did, indeed, confirm that 
he is skilled in every cut on the chain and is able to assist 
any other worker. 

On 10 June 1987 work was proceeding in the usual way 
on the chain. On that day five sheep, which were said to 
be unconscious, were dragged up to the lame pen by 
David Netherway. In his evidence he said that at about 
11.30 that he had been sticking sheep, but had run out of 
them so he helped the stockman chase up some more so 
that he could carry on sticking later on. There were a few 
dead sheep on the side rail so he dragged out two of the 
"crippled one", stuck their throats and put them on the 
rail. He then dragged out three more sheep which 
appeared to be dead from the lame pen to the sticking 
area, but he left them to go and give slaughterman 
Michael Simpson a hand to leg. While he was helping 
Michael Simpson he was asked by the meat inspector Mr 
John Saffrin to go and help Norman Netherway in his 
position with punching out. He continued to help 
Norman Netherway and then went back to Michael 
Simpson to see how many more sheep he wanted prior to 
lunch. He then stuck another 10 sheep. After doing that 
he went back to give Simpson a hand again and then 
moved again to give Norman Netherway further 
assistance. It was then that he heard someone call out 
that some sheep had not been stuck. He thought it was 
Michael Simpson who first said it, but then the health 
inspector came over and asked who was responsibile for 
sticking the sheep. Netherway admitted he was and he 
apparently realised that he had inadvertently hung three 
sheep on the chain without cutting their throats. This had 
caused him to become quite upset and he responded to 
the Meat Inspector with words to the effect of "If you 
are going to do something about it do something right 
fucking now". In the meantime while this conversation 
was going on the three sheep had quickly had their 
throats cut. It must be observed that the sheep had the 
appearance of being dead, although the Meat Inspector 
had caught sight of a movement which he did not believe 
was usual in a sheep which had been slaughtered. This is 
what had attracted his attention to check the situation. 

After Netherway's comments the Meat Inspector 
immediately went to see the Works Foreman Mr Peter 
Streik. Streik returned to the floor and asked Netherway 
what was going on. To this Netherway replied words to 
the effect of "go and get fucked and you can sack me if 
you like". Mr Streik's response, according to his 
evidence, was that he said "as far as I'm concerned Dave 
you're finished, you can go but if you want further 
confirmation on it I'll ring Trevor and see what he says 
about it". Apparently, Trevor is an owner of the 
business and Mr Streik needed to check with him to see 
whether the dismissal of Netherway should stand. This 
was done and the answer was in the affirmative. In 
accordance with an arrangement made with Mr Streik, 
Mr Netherway finished the kill and then knocked off 
work at the normal time. He understood Mr Streik to say 
to him that if he had a job he would be contacted, but he 
didn't receive a telephone call and was eventually paid 
out his entitlements. 

Various witnesses were called on behalf of the parties 
and without reciting all of their evidence it is sufficient to 
say that they confirm that on 10 June 1987 the events as 
described previously occurred. There are some small 
differences between them in respect of the precise words 
used to the Meat Inspector, but there is no evidence to 
suggest that Netherway did not address his supervisor in 
the manner previously noted in this decision. 

On behalf of the Applicant Union Ms Boots said that 
there had been outlined by the Respondent three grounds 
which it said were sufficient to justify summary 
dismissal, namely cruelty to sheep, incompetence and 
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insubordination. It was her submission that none of the 
above grounds was substantiated on the evidence and 
therefore the dismissal of David Netherway was harsh 
and unjust in all the circumstances. In fact, at the 
opening Mr Hoskin (of Counsel), who appeared for the 
Respondent indicated that, while it did not withdraw in 
respect to the allegations of cruelty or incompetence, it 
believed that the crucial issue was a question of insub- 
ordination and that was the ground upon which the 
dismissal had been effected. That being the case Ms 
Boots, while noting that in any event neither of the two 
grounds could be supported on the evidence, said that 
the evidence revealed that there was no act of insub- 
ordination and that the works manager Mr Peter Streik 
had in no way had his authority undermined, reduced or 
usurped. That being the case, the dismissal was therefore 
harsh and unfair. 

Mr Hoskin's submissions on behalf of the Respondent 
were concise and short. He said that on discovering the 
sheep had not had their throats cut that Netherway was 
in a very abusive mood. He was abusive to the Meat 
Inspector and later to Mr Peter Streik the Works 
Manager. The continuation of this abuse was an insub- 
ordination which amounted to an eroding of the 
authority of the manager before the workforce and that 
there was therefore no alternative but to effect a 
termination of service. 

The principal witness on behalf of the Respondent was 
Mr Peter Streik and his evidence of the facts coincides 
with the summary previously given. Under cross- 
examination from Ms Boots though, he admitted that 
language of the sort used by Netherway was common- 
place in the works and was language usually used by him 
(Streik). Quite often he had used similar expletives in the 
normal course of a day's work. His complaint concern- 
ing the use of similar language by Netherway was the 
tone in which it had been used to him. He did not 
complain that at any other previous time in Netherway's 
employment had he been insubordinate, either by the use 
of language or by failure to perform work or in fact in 
any way whatsoever. 

It seems to me that the events of 10 June 1987 can be 
summarised in this way. Work was proceeding normally 
and Netherway, as part of his normal course of duties, 
was moving from place to place on the chain. He 
inadvertently failed to stick three sheep in circumstances 
where there was some confusion because of the pressure 
of work. There is no evidence whatsoever to indicate that 
he deliberately did not slaughter the sheep. There is just 
no reason for him to do so. He is an experienced 
slaughterman and was distressed when he found that he 
had inadvertently put three sheep on to the chain that 
had not had their throats cut, even though those sheep 
were, to all intents and purposes, unconscious and had 
not suffered because of his inadvertence. He was, 
however, still upset at what had occurred when he was 
questioned on the issue by both the Meat Inspector Mr 
Saffrin and the Works Manager Mr Streik and even 
though his responses to both of them were, to say the 
least, imprudent, they were not of a nature which is 
indicative of a deliberate attempt to flout authority, or 
refuse to do duty, or to belittle the management in the 
eyes of other workers. I accept his evidence that his 
reaction was one of emotion caused by the events. I am 
assisted to this conclusion by the lack of evidence which 
indicates that this type of behaviour has occurred before 
or that any like events have occurred previously. In my 
understanding of the case law on such matters, insub- 
ordination can be a ground for summary dismissal if the 
act complained of can be properly regarded as deliberate 
or wilful or of such a nature to strike at an essential 
element in the contract of service. This is not a question 
of disobedience of any lawful command because none 
was given to Netherway, nor is it an instance which 
would impose on an employer's right to enforce 
discipline [see Laws v. London Chronicle (Indicator 
Newspapers) Ltd (1959) 1 LLR 698 at 700 and also re 
Homebush Abattoir (1966) AR (New South Wales) 371]. 
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It is for these reasons that I find that the action of the 
Respondent in terminating the service of David 
Netherway was unfair, such that this Commission should 
interfere with the legal right of the employer to effect 
such a termination. I intend therefore to issue an Order 
for the reinstatement of David Geoffrey Netherway, but 
lest there be any mistaken impression by him that he is 
able to address his employer in the manner complained 
of in this matter in the future I do not intend to order 
compensation in the form of wages in the period between 
the date of this decision and the time that he was 
dismissed. I will, however, order that he be re-employed 
with entitlements which existed at the date of 
termination. 

Appearances: 
Ms Boots appeared on behalf of the Applicant. 
Mr Hoskin (of Counsel) appeared on behalf of the 

Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — unfair dismissal. 

West Australian Branch, Australasian Meat Industry 
Employees Union Industrial Union of Workers, Perth 

and 
Reg Russell and Sons Pty Ltd. 

No. CR369 of 1987. 

Slaughterman Meat Industry 

COMMISSIONER J.F. GREGOR. 
1st day of September 1987. 

Declaration and Order. 
HAVING heard Ms J. Boots on behalf of the claimant 
and Mr A.J. Hoskin (of Counsel) on behalf of the 
respondent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby declares and orders — 

1. That the action of the respondent in terminat- 
ing the services of David Geoffrey Netherway on 10 
June 1987 from its employment at Tammin was 
unfair. 

2. That the respondent shall offer to David 
Geoffrey Netherway a new contract of employment 
as a slaughterman. 

3. The contract of employment between David 
Geoffrey Netherway and the respondent is deemed 
to be continuous for all purposes of the Meat 
Industry (State) Award No. R9 of 1979 and any 
other benefits to which Mr Netherway may be 
entitled pursuant to the contract of service which 
began with his first engagement. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — reference. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Subicare. 
No. CR362 of 1987. 
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CHILD CARE (SUBSIDISED CENTRES) 
AWARD No. 26 of 1985. 

Child Care Worker Health and Welfare 

COMMISSIONER J.A. NEGUS. 
31st day of August 1987. 

Contract of employment — classifications — determina- 
tion by Commission of proper level — incremental 
ranges considered — application allowed in part. 

Reasons for Decision. 
THE COMMISSIONER: The claimant Union seeks a 
declaration from the Commission that the respondent 
employer should have classified Ms Josette Hodgkin as 
an experienced Child Care Worker when she was 
engaged on 14 May 1986 and thus should have paid her 
on the second step of the incremental scale as expressed 
in the relevant award. This would have resulted in her 
salary being increased to the third level from 14 May 
1987. The Union seeks an appropriate amount of back- 
pay for the whole of the period. 

The dispute remained unresolved after two sessions of 
a conference convened by the Commission on 30 June 
and 6 August 1987, so I heard the parties on the latter 
date with a view to determining the question. 

It is common ground that Ms Hodgkin's employment 
is regulated by the Child Care (Subsidised Centres) 
Award No. 26 of 1985 and it will be useful at this point to 
reproduce the relevant portions of that award. 

Clause 6.—Definitions includes, inter alia, the 
following: 

"Aide" shall mean an employee, engaged to 
assist in the supervision and care of children and 
generally to assist in the functioning of the centre, 
who does not possess child care qualifications or 
who is not required in the performance of her duties 
to use such qualifications. 

"Child Care Worker" shall mean an employee 
who holds a "Child Care Certificate" (CCC) or a 
"National Nursery Examination Board" (NNEB) 
qualification. 

"Year of Experience" shall mean experience in 
the appropriate classification. Where there is a 
dispute as to whether the employee's previous 
experience shall count for determining the ' 'year of 
experience" it shall be determined by the Industrial 
Relations Commission. 

Clause 11.—Wages: 
(4) Child Care Workers: 

Per Annum 
$ 

1st year of experience  15 084 
2nd year of experience  16 867 
3rd year of experience  17 851 
4th year of experience  18 835 
5th year of experience  19 809 

Progression along the salary scale shall be by 
annual increment, and shall be dependent upon 
satisfactory service, provided that an employee shall 
be required to complete a full year from the 
commencement of appointment before being 
eligible for the next annual increment. 

Ms Digwood, in arguing the case for the Union, 
outlined the history of the dispute. It seems that in the 
normal course of liaison activities the Union became 
aware that Ms Hodgkin felt that she should have been 
given credit for some previous, relevant work experience 
when she was appointed. The matter was brought to the 
employer's attention by letter early in August 1986 and 
the request for reclassification of the worker was refused. 
Some meetings were held in an attempt to persuade the 
employer to change its stance and in December 1986 Mrs 
Bentley, who appeared on the employer's behalf, became 
involved as an adviser. The Union provided the employer 

with documentary evidence of Ms Hodgkin's prior 
experience and further discussion ensued with no agree- 
ment being reached. 

Application was made for a conference pursuant to 
section 44 of the Industrial Relations Act 1979 on 10 June 
1987 and that conference in due course led to this 
hearing. Ms Digwood suggested that, in essence, the 
Commission was being asked, albeit a year or more after 
the event, to determine a dispute as allowed for in the 
award definition of "Year of Experience" (supra). 

She adduced evidence from Ms Hodgkin that she had 
studied successfully during 1978 and 1979 towards the 
award of the Child Care Certificate. For 5Zi years from 
February 1980 until August 1985, she had been employed 
as a teacher's aide at the Sacred Heart Primary School. 
She produced references (Transcript — Exhibits D1, D2) 
from a teacher and from the school's Principal to give 
some indication of the type of work in which she was 
involved. Ms Hodgkin gave details of the tasks she 
performed, indicating that she had been encouraged to 
become involved in the educational programme of the 
school and to have somewhat greater interaction with the 
pupils than might ordinarily be expected of a teacher's 
aide. She talked of involvement with a toy library, 
language experience activities and a before-school and 
after-school care programme. When a new Principal was 
appointed in 1985 Ms Hodgkin's level of duties had been 
restricted to the specific tasks of a teacher's aide. She had 
found these to be mundane so she resigned on account of 
reduced job satisfaction. 

According to Ms Hodgkin she was being paid at the 
top wage level for a teacher's aide when she left the 
Sacred Heart School. The Commission was requested to 
note the similarity between that rate of pay and the 
amount payable to a Child Care Worker in the first year 
of experience. At her interview with the employer prior 
to her present appointment, Ms Hodgkin recalled some 
reference to the fact that she had not previously been 
paid as a Child Care Worker. 

Ms Digwood urged the Commission to agree that the 
work experience quoted by Ms Hodgkin was worthy of 
recognition for salary purposes as envisaged in the 
award. It had been work of a more complex nature than 
the usual duties of a teacher's aide and it was also 
significant that the pay rate had been in excess of that set 
for a first year Child Care Worker. The worker had held 
the required qualifications at all relevant times and it 
seemed equitable to the Union that her employment by 
Subicare should have commenced at the second year of 
experience level. 

Mrs Bentley opposed the Union's claim at three levels. 
Her threshold argument related to the question of 
jurisdiction in terms of the true interpretation of the 
award definition of "Year of Experience" (supra). She 
suggested that the circumstances of the instant dispute 
did not fit comfortably within the definition and thus 
there was no role for the Commission to play. In Mrs 
Bentley's submission, the words "experience in the 
appropriate classification" were strictly limiting in their 
effect with the result that one could only give 
consideration to a worker's prior experience as a Child 
Care Worker. The occasions when the Commission 
might be called upon to adjudicate would be disputes 
involving broken service or periods of casual or part-time 
work but the base line would always be that the employ- 
ment must have been in the classification of Child Care 
Worker. If a wider discretion was to be reposed in the 
Commission then the phrase would perhaps need to read 
— "experience in any appropriate classification" and 
plainly it does not. 

If the claim did not fail at the first obstacle, then Mrs 
Bentley relied on evidence she adduced and submitted in 
exhibits regarding the duties of a teacher's aide in a 
primary school setting vis-a-vis a pre-school. There was 
said to be a significant difference in those duties and 
according to the evidence of Ms Stern, who was held out 
to be an expert witness, there is an even more significant 
difference between the role of a teacher's aide and that of 
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a Child Care Worker. This latter difference lies in the 
level of responsibility. The teacher's aide is an assistant 
who has no specialised training and works constantly 
under the guidance and instruction of a teacher. The 
"qualified care giver" is a decision maker who is placed 
in charge of a group of children and assumes total 
responsibility for the programme she designs and imple- 
ments to cater for the physical, emotional and 
intellectual needs of those children. 

The third side of the pyramid which was the 
respondent employer's case related to the true nature of 
the contract of employment between Ms Hodgkin and 
Subicare. Mrs G. Cook, the administrator of the centre, 
gave evidence of the preparatory planning involved in 
setting up the child care centre. It seems that the 
employer was determined to budget very carefully and 
wage costs were given close attention. There were some 
200 applicants for three positions as Child Care Workers 
and in selecting a short list of candidates for interview the 
employer took a conscious decision to concentrate on 
qualified applicants with minimal experience so as to 
ensure that the wage costs were kept to the lowest 
practicable level. Mrs Cook appointed Ms Hodgkin at 
the base level of the salary scale and the reality was that 
she would have been passed over for someone else if she 
had at the time insisted on a higher rate of pay. 

Mrs Cook also suggested in her evidence that Ms 
Hodgkin's performance as a Child Care Worker had not 
been exceptional or outstanding and would not, in her 
view, warrant accelerated progression on the salary scale. 

I turn now to Mrs Bentley's threshold argument and 
express my view that the key to the Commission's proper 
involvement in resolving this dispute lies in an overview 
of the total statement which appears in the award under 
the heading "Year of Experience". Clearly the appro- 
priate classification within this award for Ms Hodgkin is 
that of Child Care Worker because she holds the 
qualification of Child Care Certificate. This dispute 
relates to an exercise of discretion which in my view is 
reposed in the Commission by the words — "... a 
dispute as to whether the employee's previous experience 
shall count for determining the 'year of experience'.. .". 
This sets the scene for the Commission to examine the 
factual evidence as to the "employee's previous 
experience" in whatever field or area is claimed to be 
relevant and, having assessed the evidence, to bring 
independent judgment to bear on the question of 
whether that experience has increased the value of the 
employee sufficiently for a higher salary rate to apply. To 
accept the restriction proposed in Mrs Bentley's sub- 
mission would be to reduce the involvement of the Com- 
mission to something akin to an adding machine, a role 
which in this computer age might be better left to the 
robots of the world of technology. 

As I see it then, my task in this matter is to assess 
whether Ms Hodgkin's five or so years of work 
experience as a teacher's aide can fairly be equated to one 
year of experience as a Child Care Worker. Before 
approaching that task one must, of necessity, understand 
the rationale upon which the incremental salary scale for 
Child Care Workers is based. Presumably, the posses- 
sion of the Child Care Certificate as a result of two years 
of full-time study at post-secondary level, combined with 
a modicum of practical experience under supervision and 
guidance, is evidence that the holder is able to safely 
work as a care giver to a group of young children and that 
work is valued at $15 084 per annum. The existence of 
four further increment steps on the pay scale suggests 
that there are two factors which operate to increase the 
value of the worker to the employer. The first and less 
important will be the development of increasing maturity 
and judgment which seems to be generally accepted as a 
universal occurrence among young people in most areas 
of employment. The other factor which I am sure is vital 
in the child care or education industry is the increasing 
expertise and understanding which comes from working 
with children and observing them closely, thus becoming 
able to properly relate theoretical studies to the real life 
situation. This experience, which is worth little to 
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someone without the pre-requisite studies, must surely 
provide the justification for a Child Care Worker to be 
more highly valued as each further year of experience is 
gained. 

It follows from the foregoing that the work of Ms 
Hodgkin as a teacher's aide must count for something in 
terms of useful experience. If she had not held the 
qualification in advance of the work experience then she 
would not be able to establish a valid claim. The evidence 
is that for four of the five years she performed duties 
which were beyond the norm for a teacher's aide and it is 
understandable that she felt dissatisfied, in light of her 
qualifications and experience, when she was prevented 
from carrying out duties above her classification. I 
accept that at no time during the period could she claim 
to have had the responsibility and authority given to a 
Child Care Worker constantly in charge of a group of 
chOdren. On a balanced view of all the factors involved I 
think it reasonable to declare that Ms Hodgkin's total 
work experience as a teacher's aide in possession of the 
Child Care Certificate should count as being equivalent 
to one year of experience in determining her appropriate 
salary level in accordance with the provisions of the 
Child Care (Subsidised Centres) Award No. 26 of 1985. 

That is not to say that the Union's claim is totally 
successful. Clause 11 (4) of the award {supra) requires 
that an employee complete a full years' service before 
being eligible for a salary increment. It is clear from the 
evidence before me that Ms Hodgkin and her employer 
agreed that she would be employed as a Child Care 
Worker in her first year of experience. There would have 
been no employer-employee relationship embarked upon 
had that not been the case. During the first year of the 
contract, Ms Hodgkin through her Union has initiated 
negotiations with the employer regarding the possibility 
of her previous work experience being taken into account 
when her classification is assessed. The Commission has 
become involved in determining that question, as is 
envisaged in the award provisions. In my view, equity 
will be served if Ms Hodgkin is given the credit for her 
experience at the time when her first incremental increase 
is due, that is from 14 May 1987. She will thus be seen to 
have honoured the agreement which, it is argued by the 
respondent, was pre-requisite to her commencing in 
employment. According to the evidence, if that was not 
the agreement one of the other applicants would have 
been appointed and this dispute could not have come 
before the Commission. 

Ms Hodgkin's salary should be adjusted so that she 
receives the rate for the 3rd year of experience from 14 
May 1987.1 invite the parties to draft an order reflecting 
this decision for submission at a speaking to the minutes 
to be arranged. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — reference of dispute. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Subicare. 
No. CR362 of 1987. 

CHILD CARE (SUBSIDISED CENTRES) 
AWARD No. 26 of 1985. 

Child Care Health and 
Worker Welfare 

COMMISSIONER J.A. NEGUS. 
18th day of September 1987. 
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Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mrs P. Bentley on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the Respondent pay Ms J. Hodgkin as if she 
was entitled to progress to the third year of 
experience rate for a Child Care Worker in accor- 
dance with subclause (4) of Clause 11.—Wages of 
the Child Care (Subsidised Centres) Award No. A26 
of 1985 from 14 May 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Royal Australian Nursing Federation 
Industrial Union of Workers, Perth 

and 
Home of Peace. 

No. CR673 of 1986. 

Nurse Health and Welfare 
Services 

COMMISSIONER J.A. NEGUS. 
Perth 15th day of May 1987. 

Termination of employment — unfair dismissal — argu- 
ment or resignation — constructive dismissal found 
— insufficient grounds for dismissal — compen- 
sation ordered. 

Reasons for Decision. 
THE COMMISSIONER: This dispute was first notified 
to the Commission by way of an application for 
conference in accordance with section 44 of the 
Industrial Relations Act 1979 on 2 October 1986. Mr 
Commissioner Salmon presided over a conference of the 
parties on 14 October and 4 November without any 
agreement being reached, so on 7 November the dispute 
was referred for hearing and determination in the 
following terms: 

The Royal Australian Nursing Federation claims 
that in asking Maxine Clark to resign from her 
employment as a nurse the Home of Peace has acted 
unfairly and unreasonably against her; 

That in the subsequent termination of her 
contract of employment with the Home of Peace 
Maxine Clark has been unfairly disadvantaged; 

And that the Commission order the Home of 
Peace to pay Maxine Clark compensation as 
detailed below: 
Two weeks pay in lieu of notice $ 881.00 
Pro rat a Long Service Leave 3 819.14 
Two weeks Annual Leave 881.00 

plusloading 154.18 
10 weeks pay as compensation for 

loss of earnings 4,405.00 
$10,140.32 

The Home of Peace objects to and opposes the 
claim. 

I heard the parties on 4, 5, 8,11 and 19 December 1986 
and on 9, 10 February and 4 March 1987. 

Mrs Maxine Clark was employed by the Home of 
Peace at Subiaco as a charge nurse from February 1980. 
The other major player in the drama, which culminated 
in the termination of the employment of Mrs Clark, is the 

Director of Nursing at the Subiaco Home of Peace, Mrs 
Regina J. Lynn. Mrs Lynn commenced in her role in 
December 1981. 

The applicant union claims that Mrs Clark was 
effectively dismissed by Mrs Lynn on or about 18 
September 1986. At 11.30 a.m. on that Thursday, Mrs 
Lynn telephoned Mrs Clark at her home to advise her 
that a letter seeking her resignation would be delivered by 
courier. Mrs Clark had at that time completed some four 
weeks of a six week annual leave period. Mrs Lynn chose 
this time frame because she was preparing new rosters 
and she wanted to give Mrs Clark the opportunity to 
resign so that she would have a better chance of gaining 
new employment. It is possible that minimising of 
disruption to those rosters was also a factor in the timing 
of the action. 

During the telephone conversation Mrs Clark 
interrupted to indicate that she would resign but wished 
to know why she was being asked to do so. Mrs Lynn 
refused to discuss the matter other than to advise Mrs 
Clark to resign to improve her chances of employment. 
The letter to Mrs Clark reads as follows:— 

Mrs Maxine Clark, 18 September 1986 
23 Hammond Road, 
CLAREMONT 6010 
Dear Mrs Clark, 

Early this year, after the Executive Director, Mr 
Leaver spoke to you in his office at the completion 
of the investigation into the dispute with the 
Federated Miscellaneous Workers' Union, you 
made an appointment to see me and gave me an 
assurance that you would co-operate with myself, as 
Director of Nursing, and that you would behave in a 
reasonable and co-operative manner towards all 
members of Nursing Administration. 

You, not only as a senior member of my staff but 
also as the newly appointed Union Representative 
for the Royal Australian Nursing Federation for 
Charge Nurses at Subiaco, gave this assurance in the 
presence of Mrs McLeod. 

I must inform you that despite every endeavour 
on the part of all members of my Nursing Adminis- 
trative Day/Evening Staff to assist you in every way 
to achieve harmony throughout the Home, that 
your behaviour has been such that members of this 
Nursing Administration Staff are not prepared to 
tolerate any further stress emanating from your lack 
of professionalism and disruptive influence on 
sections of the staff at the Homes of Peace, 
Subiaco. 

To give you a better chance of being accepted for 
employment elsewhere, I am prepared to offer you 
the opportunity to submit your written resignation 
to me no later than 2.00 p.m. Monday, 22 
September 1986. On this basis it would not be 
necessary for you to return from your current leave. 
Any moneys owing to you will be forwarded upon 
receipt of your written resignation and the return of 
your uniforms. Please contact Mrs Neech to arrange 
for a courier to collect both the uniforms and your 
resignation. We see no need for you to visit the 
premises of Homes of Peace for any reason. Should 
you have some need to visit the premises, you are 
required to first seek permission from myself as 
Director of Nursing. 

If I do not have your written resignation by 2.00 
p.m. Monday 22 September 1986, it is my intention 
to terminate your employment, however, I have felt 
it appropriate to first give you the opportunity to 
resign. 
Yours faithfully, 
Regina J. Lynn 
Director of Nursing. 

Mrs Clark consulted with officers of the applicant union 
and a letter of resignation was signed by her on 22 
September. Mrs Bentley who appeared for the respon- 
dent employer suggested that in point of fact Mrs Clark 
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was not dismissed but she did not strongly argue the 
point and throughout the hearing it was tacitly accepted 
that the industrial reality of the situation was that Mrs 
Lynn had dismissed Mrs Clark. The tone of her letter 
leaves little room for doubt on that question, so I think it 
unnecessary to canvass the matter in these reasons. 

To achieve a balanced view of the dispute, preparatory 
to deciding whether Mrs Clark has received harsh or 
unreasonable treatment, it is necessary to understand 
some of the history of the Home of Peace, Subiaco 
during the past decade. In bygone days, the institution 
had apparently suffered some problems and it was Mrs 
Lynn's charter on her appointment to effect some 
necessary, if drastic, re-organisation. She came to a 
situation where nominally there were 28 registered nurses 
on staff and 89 nursing assistants of whom 39 were on 
leave. From 3.30 p.m. until 5.00 p.m. each day the home 
was virtually run by assistant nurses as the shift change- 
over times for the qualified staff left a 1 Vi hour gap. 

Numerous changes were introduced including the 
acceptance of different types of patients which required 
increases in staffing levels and changes in the mix of 
trained and untrained staff. The staff now numbers 
about 54 registered nurses, 28 enrolled nurses and 93 
nursing assistants. That is the staff group under the 
control of the Director of Nursing. The hotel services 
staff and other employees are under different manage- 
ment. As is often the case with the introduction of 
structural or organisational changes affecting a large and 
diverse group of workers, the changes are not 
accomplished without a deal of opposition, unease, 
suspicion, fear, disruption or unrest. It is a characteristic 
of human nature to be suspicious of and resistant to 
change, particularly if that change is being imposed upon 
us. 

The applicant union adduced evidence from an expert 
witness. Miss B.M. Scott, a consultant nurse educator 
who had been employed by the respondent's Board of 
Management in November 1985 to conduct an indepen- 
dent investigation of staff problems at the Home of 
Peace, Subiaco. In her evidence, Miss Scott was careful 
not to breach the confidentiality of her report to the 
Board. Later in the proceedings, at the union's request, 
the report was made available to the Commission 
without it being seen by the participants in the hearing. I 
also called Mr R. Leaver, the Executive Director and Mrs 
P. Lambert, a Board Member, to answer questions with 
only Mrs Bentley and Ms Handmer the Union's 
advocate, present. This activity was aimed at my forming 
the most complete picture possible of the background to 
Mrs Clark's dismissal. 

As a result of my consideration of the confidential 
material I am satisfied that the overall impression I 
gained from listening to the procession of some 22 other 
witnesses is essentially the same as that held by Mr 
Leaver, Mrs Lambert and Miss Scott, all of whom have 
been able to observe the Home of Peace at first hand and 
have a long experience with the operation of hospitals. 

Little purpose would be served by relating in detail the 
evidence adduced from the great bulk of the witnesses 
who were called. In its totality that testimony assists one 
in forming an overview of the situation; in its detail its 
recounting would do nothing to assist in the rebuilding of 
an harmonious working atmosphere in the home and this 
latter is an aim shared by all participants in the events. 
The general picture gained from the testimony does need 
to be outlined. 

It is clear that the general level of morale or the 
working atmosphere at the Home of Peace has been a 
source of concern since Mrs Lynn became Director of 
Nursing. I alluded earlier to the level of resistance which 
the untrained staff in particular developed to the changes 
which were seen as being imposed upon them. Many of 
these employees felt uncomfortable with the new 
organisation and they felt that their jobs were at risk 
because a higher proportion of qualified staff was being 
employed. Mrs Lynn was a highly visible person in her 

management role and she was seen as the architect of the 
unwelcome re-organisation. As such she became the 
focus for a good deal of ill feeling and dissatisfaction. 

Mrs Lynn has been described as one of the "old 
school" of nursing administrators, trained at a time 
when the matron was seen to be omniscient and 
omnipotent and a good deal of regimentation and 
military style discipline were seen to be of assistance in 
"running a tight ship". She is said to have favoured the 
traditional or autocratic management style, a style which 
is effective in the amount of work achieved but carries 
with it great potential for interpersonal conflict. This 
management style was common in hospitals 25 years ago 
but is rapidly giving way to a more participative style 
where senior qualified staff members are encouraged to 
make decisions at their own level of responsibility and 
where regular meetings of staff are held for the purpose 
of co-operative decision making. 

In January 1983 the Executive Director, Mr Leaver 
and Mrs Lynn met with a representative group of the 
trained nursing staff for the purpose of discussing lack of 
rapport and Mrs Lynn's general attitude towards her 
subordinates. Apparently Mrs Lynn made some con- 
cessions and gave some undertakings to the staff 
regarding her manner of approach to them. 

Later in 1983, the nurses were still concerned. A 
meeting was held at Mrs Clark's home and as a result, by 
letter signed by 17 trained nurses, the Chairman of the 
Board of Management was requested to convene a 
meeting of the Board with the three Medical Consul- 
tants, the Charge Sisters, Mr Leaver and Mrs Lynn 
(Transcript Exhibit HI). The petitioners claimed that 
Mrs Lynn's change of attitude had not been sustained 
and her management of Nursing Staff had been 
autocratic and overbearing. That letter was dated 5 
December 1983 and the resultant meeting occurred on 20 
December. It appears from the record of the meeting 
(Transcript Exhibit H2) that there was a frank and full 
airing of grievances and concerns were expressed by the 
doctors as well as the Charge Nurses. The Board resolved 
that Mrs Lynn should prepare a report indicating the 
actions she proposed to initiate in order to overcome the 
problems which had been identified. 

On 28 December the same petitioners requested the 
RANF to involve itself in the controversy by convening 
its Disputes Committee (Transcript Exhibit H3). 
According to Mrs Lynn, these activities resulted in a 
fresh start being made; she was fully supported by 
administration and she instituted a number of changes in 
order to improve the working environment. She said that 
within a short while she learnt from the "grapevine" that 
the Charge Nurses were not satisfied with the outcome 
but had decided to bide their time for a year or so and 
then they would use the Miscellaneous Workers' Union 
to get rid of her. 

The Director of Nursing, in preparation for this 
hearing, compiled a comprehensive file of all corres- 
pondence, diary notes and other paperwork in any way 
connected with Mrs Clark's period of employment at the 
Home of Peace. Mrs Lynn suggested that there were 
some 46 incidents documented in that file, each incident 
being an example of the disruptive behaviour displayed 
by Mrs Clark towards the Director of Nursing and her 
administration. 

One of those incidents is worthy of recounting at this 
point because its place in the time scale of events might be 
seen as according it some significance. 

On the afternoon of 31 December 1983 at about 2.30 
p.m. a female patient in Mrs Clark's ward fell and 
fractured her hip. The extent of the injury was not 
immediately apparent and it was some two hours later 
than an ambulance was called to transfer the injured 
patient to Royal Perth Hospital. The transfer was 
ordered by the patient's physician following his examina- 
tion of her. It seems that the arrival of the ambulance 
came as a surprise to the Assistant Director of Nursing, 
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Mrs Smith who reported to Mrs Lynn that Sister Clark 
had failed to notify the accident to administration 
immediately as required by hospital policy. 

The next day Mrs Lynn required Mrs Clark to give 
written responses to a detailed set of questions regarding 
the accident. The answers were apparently unsatisfactory 
because Mrs Lynn then wrote to the Board Chairman 
reporting a serious breach of policy and "behaviour 
detrimental to the well being of residents in her care'' by 
Mrs Clark (Transcript p. 313). It was her wish to 
terminate the employment of Mrs Clark immediately but 
Mr Thomson had suggested that a full report should go 
to the January Board meeting. 

As it turned out the Board decided that Mrs Clark 
should not be dismissed at that time. It is quite clear 
however, that the Director of Nursing had decided as 
early as January 1984 that she would prefer not to have 
Mrs Clark as a member of her nursing staff. 

During 1985 an industrial issue arose at the Home of 
Peace on the subject of "non-nursing duties". Mrs Lynn 
instituted some changed procedures which she said 
resulted in uproar and upheaval, all of which could have 
been avoided if the Health Department had sent her the 
appropriate circular on the matter. 

The Federated Miscellaneous Workers' Union became 
involved on behalf of their members to the extent that on 
5 December 1985 a ban was placed on the Union's 
members having any further dealings with the Director of 
Nursing. The registered nurses had meanwhile 
approached the RANF again with complaints about staff 
shortages and the "autocratic administration" of Mrs 
Lynn. 

Mrs Lynn told the Commission that following on from 
a meeting between the Board Chairman and FMWU 
representatives, she and Mr Jahn of the RANF had met 
with the Chairman. Mr Thomson, the Chairman, had 
suggested to her that in view of the troubles with both 
unions it would be better if she resigned from her 
position. Mrs Lynn flatly refused to resign and requested 
an investigation; this was agreed and Miss Scott spent a 
week on the task in early December 1985. As a result of 
the investigation, the Board drew up a contract for Mrs 
Lynn which she, on the advice of her solicitor and Mr 
Jahn, declared to be totally unacceptable. She told the 
hearing that a revised, very satisfactory contract had 
been agreed and if she breached its confidentiality, 
dismissal could ensue. 

A senior member of the nursing profession, Mrs 
Lambert was at that time co-opted to the Board of 
Management. Mrs Lynn was required in February 1986 
to produce job descriptions for herself and all members 
of nursing administration as well as a report to the Board 
on her proposals to achieve harmony in the Home of 
Peace. In March, she was to produce job descriptions for 
the charge nurses. A buffer system was introduced so as 
to lessen the possibility of the staff feeling intimidated by 
Mrs Lynn. Staff members, wishing to speak to the 
Director of Nursing, were required to request the 
interview through a third party. Mrs Neech, the Deputy 
Director of Nursing, was named personnel officer. 

It was clear by this time that the whole institution had 
become polarised into factions which could be seen as 
pro-Lynn or anti-Lynn. It was equally clear that Mrs 
Clark was in the anti-Lynn group and because she was 
articulate and obviously prepared to stand up for herself 
when conflicts arose she had become a focus for the 
hopes and aspirations of others who felt threatened or 
dissatisfied. Mrs Clark, willingly or not, was thrust into 
the role of "leader of the rebellion". When the "new 
start" was made in February 1986, Mr Leaver had the 
task of interviewing Mrs Clark and requesting her 
assurance that she would in the future co-operate with 
Mrs Lynn and play her part in improving morale in the 
Home. The assurance was given and Mrs Clark was 
required to meet with Mrs Lynn to advise her directly of 
her intention to put the past behind them. At that 
meeting there was some mention made of Mrs Clark's 
recent appointment by the RANF as job representative. 

Mrs Lynn suffered an injury and was away from the 
Home for some 10 weeks. On her return she said that the 
members of nursing administration were distressed 
because of disruptive things Mrs Clark was said to have 
done. It seems that Mrs Clark recognised that she might 
be happier working elsewhere because she made a 
number of applications for other positions during 1986 
and Mrs Lynn was involved in providing written or 
verbal references for her. In fairness to Mrs Lynn it 
should be stated that the evidence suggests that her 
recommendations of Mrs Clark to prospective employers 
were positive and straightforward. 

The position of the respondent in attempting to justify 
the decision to terminate Mrs Clark's employment was 
that her general attitude was unacceptable. It would be 
difficult to isolate particular instances of behaviour 
which might give cause for dismissal but the total picture 
was one of "polite insolence" or "impolite obedience". 
An example of offensive behaviour was cited in the docu- 
ments prepared by Mrs Lynn. It seems that the Charge 
Nurses were asked to prepare draft job descriptions 
indicating their own perception of their role. Mrs Clark 
produced a document which expert witnesses felt was a 
very appropriate response to the request. Her closing 
sentence however, caused Mrs Lynn to be somewhat 
annoyed; it read as follows:— 

Finally, I endeavour to set an example to all staff 
in all areas mentioned and though I suspect, I fail 
dismally in your eyes! I continue to try! 

In mid-August of 1986 Mrs Lynn required the Charge 
Nurses to indicate to her in writing their preferences for 
rostered Days Off Duty. There was some misunder- 
standing between Mrs Clark as union representative and 
Mrs Fahey, an Assistant Director of Nursing, regarding 
the group's attitude to this request. It appeared to Mrs 
Lynn that Mrs Fahey had lied to her and there was a 
major blow-up over the whole incident with Mrs Fahey 
apparently being quite distraught at having fallen out of 
favour with the Director of Nursing. 

This incident was the catalyst for the Nursing 
Administration group to seek a meeting with the Board. 
The group met with Mr Thomson and Mrs Lambert and 
indicated that the situation from their point of view had 
become intolerable. They believed Mrs Clark was 
attempting to destroy Mrs Lynn whom they supported 
and they said that Mrs Clark's continued disruption was 
making it impossible for them to work with her. 

As a result of that approach to the Board, Mrs Lynn 
indicated her wish to terminate Mrs Clark's employment 
and Mr Leaver reminded her of her responsibilities and 
powers as Director of Nursing in relation to the hiring 
and firing of nursing staff. Mrs Lynn then proceeded 
along the lines recorded earlier in these reasons. 

I turn now to my overview of this sorry situation and 
my determination as to whether the Board of Manage- 
ment, the named respondent in these proceedings, has in 
light of all the circumstances been harsh and 
unreasonable in its dealings with Mrs Clark, an employee 
of several years' standing. There was a long list of 
incidents involving Mrs Clark which were referred to in 
the evidence of the procession of witnesses and were 
documented in varying degree in the folder referred to 
earlier. They ranged from an incident during which an 
enrolled nurse was alleged to have struck a patient 
through a complaint that a roster had been altered using 
an unacceptable ink colour to a dispute over taking home 
food scraps to feed a dog. It would be easy on perusing 
the documents to jump to the conclusion that in some 
circumstances the administrative convenience of 
management in a hospital can obscure and overshadow 
the prime purposes of the institution's existence, to wit 
the care and comfort of patients. 

Suffice to say, in relation to Mrs Clark's 
misdemeanours, that in the view of a disinterested 
bystander or "man in the street", aided by the evidence 
of numerous working members of the nursing profession 
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in relation to contemporary standards, those trans- 
gressions do not provide sufficient grounds for the 
ultimate penalty of dismissal whether taken individually 
or severally. 

To be dismissed from one's post in a vocation such as 
nursing carries with it a stigma which is a loss of 
professional reputation and in a community like the state 
of Western Australia can have a disastrous effect on 
one's future employment prospects. For Mrs Clark, who 
has been engaged in acquiring tertiary level qualifica- 
tions, the preservation of professional reputation is a 
matter of great import. I am convinced that these pro- 
ceedings have been initiated by the union and the 
member as a point of principle. They seek vindication 
rather than compensation. From the evidence before me 
I find that Mrs Clark has performed her duties at the 
Home of Peace in an efficient and professional manner 
throughout her period of employment. 

That being said, it would be ignoring the facts to 
suggest that Mrs Clark carries no blame for the dread- 
fully unpleasant atmosphere that developed at the Home 
of Peace. There must have been many occasions when all 
of the people who were opposed to the Director of 
Nursing could have swallowed their pride and adopted 
an attitude of humility and servility. Indeed that appears 
to have been the path of least resistance followed by 
some of the pro-Lynn group. The very fact that strife and 
dissension persisted for so long lends weight to Miss 
Scott's assertion that the autocratic management style 
has potential for the creation of conflict. 

Mrs Clark and Mrs Lynn are both women of strong 
character and personality with the traits which cause 
people to look to them for leadership. Mrs Lynn, in her 
official position as Director of Nursing, held all the 
formal power and it was the people who felt powerless 
and frustrated who thrust Mrs Clark into the informal 
leadership role. Although she may have accepted the 
mantle of greatness and become something of a spokes- 
person for the rebellion I find it difficult from the 
evidence to single out Mrs Clark as the architect of all the 
problems which beset the nursing administration group. 

It seems to me highly probable that Mrs Lynn, whether 
consciously or otherwise, identified Mrs Clark as a thorn 
in her side as early as the meeting of dissidents held in the 
Clark home in 1983. The Board recognised and acknow- 
ledged that an abnormal situation existed when they 
refused to allow Mrs Clark's recommended dismissal in 
January 1984. They continued to acknowledge their 
special problem when they drew up first the unacceptable 
and later the current, confidential contract with Mrs 
Lynn. 

In retrospect, it can be seen by any observer that a 
resolution to the problems may have been achieved by 
engaging a "troubleshooter" — someone with specific 
skills and management training who might have been 
able to resolve the interpersonal conflicts in the Home. It 
is clear that neither Mrs Lynn nor Mrs Clark possessed 
the skills to do it on their own. The Board obviously took 
a conscious decision to persevere with Mrs Lynn as 
Director of Nursing because of her undoubted contri- 
bution to improved efficiency at the Home and her 
apparent efforts to modify her style of management. In 
the face of that decision it is arguable that a conse- 
.quential move seen to be necessary might be the removal 
of Mrs Clark from the scene because the personal 
animosity between the two strong women had reached a 
level where the relationship could not be repaired. It 
would be reasonable for the Board to decide that one of 
them must go so as to break the deadlock and having 
opted to keep Mrs Lynn then it would follow that Mrs 
Clark's services must be dispensed with. 

It might be argued also that Mrs Clark was seeking a 
way out; she had been actively engaged in applying for 
alternative positions within the profession. In that 
situation and against the background of five years of 
strife and discontent it would in my view be reasonable 
for the Board to negotiate a retirement for Mrs Clark on 
an agreed timescale with honour intact and no loss of 
face for any of the parties. 
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It was an abdication of the Board's responsibility to 
Mrs Clark, who on the evidence had served the Home of 
Peace with professional competence, to allow the 
Director of Nursing to offer her the ignominy of 
dismissal with the resultant complications as regards 
future career prospects. In all of the evidence placed 
before me during the protracted proceedings I could find 
no action of Mrs Clark which was of sufficient gravity to 
warrant her being required to shamefacedly admit to her 
professional colleagues that she had been dismissed from 
her post as Charge Nurse at the Home of Peace. It is a 
fact of life that without intervention from this Commis- 
sion the trappings and niceties about being given an 
opportunity to resign would have been viewed by the 
nursing profession as nothing more nor less than a 
sacking. 

Mrs Clark is entitled to be compensated for the distress 
she has suffered and for the loss of her employment but I 
reiterate my impression that her prime need was for 
vindication and maintenance of professional reputation. 
In considering the question of an appropriate amount to 
award I have been mindful of the principles to be 
followed as outlined by His Honour the President in the 
Full Bench decision on the Tak Lau Kwa case (64 WAIG 
p. 858). Having regard to all the circumstances I have 
concluded that a total amount of $6 000 is justified. An 
order to that effect will now issue subject to any speaking 
to the minutes required by the parties. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Royal Australian Nursing Federated 
Industrial Union of Workers, Perth 

and 
Home of Peace. 

No. CR673 of 1986. 

Nurse Health and Welfare 
Services 

COMMISSIONER J.A. NEGUS. 
25th day of August 1987. 

Order. 
HAVING heard Ms H. Handmer and with her Mrs P. 
Murphy on behalf of the Applicant and Mrs P.E. 
Bentley on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby:— 

1. Declares that Mrs Maxine Clark was unfairly 
dismissed from her position as Charge Nurse at the 
Home of Peace. 

2. Orders that the respondent is to pay to Mrs 
Clark the sum of $6 000 as compensation. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — reference of dispute. 

Seamen's Union of Australia, West Australia Branch 
and 

Isa Maritime Pty Ltd and Others. 
No. CR392 of 1987. 

Ships Watchmen Maritime Industry 

COMMISSIONER G.J. MARTIN. 
3rd day of September 1987. 
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Manning of ships gangways — foreign registered vessels 
— bulk cargoes — industry agreement — necessity 
— claim allowed. 

Reasons for Decision. 
THE COMMISSIONER: The following matter of dis- 
agreement between the parties had not been resolved by 
conciliation at the conclusion of a conference held by me 
pursuant to section 44 of the Industrial Relations Act 
1979, on the 23rd and 26th days of June 1987. 

The claimant seeks an Order that the respondents 
hereto shall employ a person in the calling of 
"Gangway Watchman" subject to the provisions of 
the "Wharves and Ships Watchmens' " Award No. 
4 of 1982 as varied for each foreign registered vessel 
for which the aforesaid respondents are responsible 
when such vessels are berthed at the "Kwinana 
Steelworks" jetties in the Port of Fremantle. 

That claim is made on the ground that the 
employment of such gangway watchmen is a well 
established practice and custom within the Port of 
Fremantle (the "Oil Refinery" and "Alumina" 
berths excepted). 

The respondents oppose the claim on the grounds 
of the practice and custom within the Port of 
Fremantle and the fact that the security provisions 
of the "Kwinana Steelworks" jetties render the 
employment of "gangway watchmen" unnecessary. 

I heard the submissions and evidence of the parties on 
the 27th day of July 1987 and reserved my decision, 
subject to an inspection being conducted, with the repre- 
sentatives of the parties, of the "Kwinana Steelworks" 
jetties on the next occasion that a foreign registered 
vessel was berthed thereat. 

That occurred on the 6th day of August 1987 and on 
which day in company with representatives of the parties 
I make such an inspection. 

The real issue between the parties centres upon a 
Memorandum of Understanding executed between the 
claimant and the Association of Employers of Waterside 
Labour — Western Australian Area, on the 16th day of 
May 1983 relating to the "Employment of Gangway 
Watchmen on Overseas Vessels in the Port of 
Fremantle" (Exhibit 4). 

Items 1 and 2 of that Memorandum of Understanding 
provide, so far as they are relevant to these proceedings 
that 

1. The following terms of employment shall apply 
to vessels berthed in the Inner Harbour and at the 
Bulk Cargo Jetty and Kwinana Loading Jetty in the 
Outer Harbour and not otherwise. 

2. It is agreed that a gangway watchman will be 
employed on Overseas vessels (over 3 000 tonnes 
gross tonnage) in accordance with and subject to the 
following conditions:— . . . 
(My emphasis) (Exhibit 4 page 1) 

Within the Outer Harbour of the Port of Fremantle 
there are in addition to the berthing facilities referred to 
in Item 1 above, three other berthing facilities situated at 
the Alumina Refinery, the Oil Refinery and the 
"Kwinana Steelworks". 

In general terms, those three berths were not included 
in the Memorandum of Understanding of the 16th day of 
May 1983 because they exist (or one of them existed as 
will-become apparent later on in this matter) primarily or 
solely for the purpose of servicing the operations 
conducted by the owners and thus were not "common 
user" berths. That situation obtained, despite attempts 
by the claimant from time to time in the past to include 
those three berths within the scope of Exhibit 4. 

About two years ago, the intervener told me, its 
berthing facilities, "the Kwinana Steelworks" jetties 
ceased to be used predominantly for its own purposes 
(steel rolling and iron making) and at which time the 
intervener embarked upon stevedoring operations, for 
cargoes such as liquid petroleum gas, sugar, mineral 
sands, clinker and other bulk materials. 

Prior to that, it had intermittently handled cargoes for 
other than its own operations but to a very limited extent 
and in special circumstances. 

In the light of those developments the claimant raised 
with the organisation representing shipping agents in 
June 1986, (Exhibit 1) the request that when agents, 
members of that organisation, are using the Kwinana 
Steelworks jetties for the loading or unloading of cargoes 
not destined for the intervener's rolling mill operations 
the Memorandum of Understanding (Exhibit 4) should 
be adhered to and gangway watchmen requisitioned. 

It is pertinent at this point to mention that no 
disagreement exists between the parties and the inter- 
vener upon the requisitioning of gangway watchmen for 
Australian crewed vessels, as it is the practice in the Port 
of Fremantle that gangway watchmen are picked up for 
such vessels. 

That request by the claimant was not met and it was 
repeated on the 2nd day of April 1987, and that not being 
met led to the present proceedings. 

It is the claimant's contention in essence that firstly, 
were it not for the fact that the intervener's berthing 
facilities had been for its own use and it was not a 
member of the shipping agent's organisation when the 
Memorandum of Understanding (Exhibit 4) was 
executed, the terms of that Memorandum would apply to 
overseas vessels using those facilities in the same way that 
it does at other berthing facilities the subject of the 
Memorandum of Understanding. 

Now that the nature of the operations have changed to 
those of "common usage" it was only logical and 
equitable that the respondents adopt the same practices 
as obtained at those other facilities. 

Secondly, the claimant contends that some vessels now 
using the Kwinana Steelworks jetties, would previously 
have used the Inner Harbour berths and gangway 
watchmen would have been employed in those facilities 
pursuant to the Memorandum of Understanding. 

That change of venue meant that gangway watchmen 
were not so employed and this had eroded the job and 
income opportunities of the watchmen on the roster for 
such work. The granting of the claim would rectify that 
situation. It was a trend, the claimant submitted, 
worldwide, that river mouth Ports were becoming less 
popular and there was a movement to transfer the 
loading and discharge operations of shipping into areas 
such as Cockburn Sound. 

The Claimant referred me to the Fremantle Port 
Authority Regulations 1971, and particularly to those 
regulations which prescribe that a deck and/or gangway 
watchman must be employed on certain vessels at certain 
times. 

Regulation 72 provides 
Every vessel berthed at a wharf shall at all times be 

provided with such appliances as gangways and 
manropes and shall exhibit such lights as may in the 
opinion of the Harbour Master be necessary for the 
convenience and safety of persons passing to and 
from that vessel and every gangway fixed for the 
purpose of giving access to a vessel shall from sunset 
to sunrise be brighly illuminated as long as that 
gangway is in communication with the shore and a 
watch shall be continuously set upon the gangway. 

(WAGG 9 August 1979, p. 2295 subpage 16) 
I was also referred to Regulation 84 which reads 

84. All vessels exceeding 500 tonnes gross shall 
have a watchman on deck from sunset to sunrise and 
vessels not exceeding 500 tonnes gross shall have at 
least one man on board during the same period. 

(supra subpage 18) 
[The claimant's reference to those regulations dealing 

with vessels with inflammable liquids (regulation 193 et 
seq and Exhibit 9) need not be considered, as that 
question as it related to the employment of watchmen 
was resolved during the conference leading to these 
proceedings.] 
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Those requirements, the claimant submitted, led to the 
issuance of the predecessors to the existing "Wharves 
and Ships Watchmens' " Award No. 4 of 1982 as varied 
(62 WAIG p. 2511) and a series of agreements executed 
between the claimant and various employers governing 
when watchmen were to be employed by them (Exhibits 
5, 6, 7 and 8). 

Envisaging the submissions of the intervener, the 
claimant submitted that whilst the entrance to the 
"Kwinana Steelworks" jetties was secured by a 
gatekeeper, that person would not always be visibly in 
contact with the vessel and he was not on board the 
vessel. Thus it could not be asserted that such a person 
was performing the duties required of a gangway 
watchman. 

The claimant's evidence was adduced from an 
experienced "Ships gangway watchman and gate 
keeper" of at least 12 years standing. 

He told me of the duties required of a gangway 
watchman, highlighting that the prime work area is the 
surveillance of the mooring lines and the gangway. 

In his opinion, whilst the manned gatehouse at the 
approaches to the Kwinana Steelworks jetties are visible 
from the jetties, it was debatable that the persons located 
therein could keep the gangways and lines of the vessels 
berthed there under proper surveillance. The existence of 
that facility did not of itself do away with the need for a 
gangway watchman on vessels. 

By way of analogy, the bulk grain terminal on which 
he had worked also had a gatehouse secured jetty but 
watchmen were still employed on the vessels berthed at 
that jetty. 

From his experience of the last two financial years, his 
hours of work had declined and this he attributed to the 
larger tonnage of vessels, thus reducing the number of 
vessels calling to the Port of Fremantle and the 
"diversion" of more vessels to the Kwinana Steelworks 
jetties. 

His evidence also confirmed the circumstances which 
had led to the intervener's exclusion from the 
Memorandum of Understanding (Exhibit 4). 

The respondents adopt the position that at least since 
1985, vessels had berthed at the Kwinana Steelworks 
jetties on a general user basis and with the exception of 
Australian crewed vessels gangway watchmen had not 
been employed. 

By Exhibit A — A comparison of yearly earnings of 
Waterside Workers, Tally Clerks and Watchmen for the 
year ending June 1987, the respondent demonstrated 
that the average income for a Watchman was circa 
$35 000 and superior to that of the other classes of 
employees. That it was submitted, was a consistent 
pattern which ran counter to the claimant's contentions 
on income and work opportunity loss arising from the 
increased general use of the Kwinana Steelworks jetties. 

[The claimant in reply drew attention to the fact that 
the period covered by Exhibit A included activity 
associated with the America's Cup Defence and sub- 
mitted that without which event those earnings would 
have been considerably less. The claimant's evidence was 
to the effect that that event had accounted for 12 ships or 
87 hours of work for him (and he had probably worked 
the least on such vessels compared with other watchmen 
on the roster).] 

Looking at the matter in another way, the respondents 
submitted that in the period 1 July 1986 to 27 July 1987, 
30 overseas vessels have berthed at the Kwinana 
Steelworks jetties. If gangway watchmen had been 
employed, it would have entailed 58 shifts of work at a 
cost of $10 570. 

Dividing that amount between the 31 watchmen on the 
roster, the income not earned was $341 per watchman or 
$4.37 per watchman per week. 

That in the respondent's view could not be said to be a 
"substantial" loss of income opportunity for the 
watchmen. 

The respondent further submitted that they were 
"completely satisfied that the vessels to their agency are 
berthed in an area which has adequate security by way of 
a 24 hour gate security system and do not require the 
services of a watchman". 

Additionally, as a result of advice from the Harbour 
Master, the intervener had effected changes to the wharf 
area and those changes coupled with further scheduled 
changes to the security arrangements "further support 
the already adequate security being provided by the 
intervener". 

As a matter of practice, the respondents told me that: 
* If a ship's master requires the services of a shore 

based watchman, one of the claimant's members 
would be requisitioned. 

* A member of the ship's crew is always on watch on 
vessels, watching lines and gangway gear even when 
there is a gangway watchman on duty. 

The respondents referred me to matter No. CR131 of 
1979, of the 17th day of August 1979. 

In that matter, the claimant (in its previously registered 
form) sought the employment of gangway watchmen for 
all passenger vessels using the Port of Fremantle. The 
Commission in its reasons for decision dismissing that 
claim said inter alia 

The Commission respectfully agrees with the 
unanimous opinion of the full bench of the New 
South Wales Industrial Commission in dealing with 
the same type of dispute in May 1977. It then said — 

No principle required that an industry should 
be compelled to provide work which it does not 
want and which is not necessary. (Decision of 
Industrial Commission of New South Wales in 
Court Session dated 5 May 1977 — Exhibit 1). 

The Commission notes that the full bench 
also said — 
employees who have submitted themselves to 
the process involved in becoming registered as 
watchmen and who regularly make themselves 
available for work are entitled to have their 
wages and conditions remain just and reason- 
able when circumstances change, as when work 
falls off (ibid p. 24). 

and suggests that this too be kept in mind by 
everyone involved. 

However, in the instant case the agent says that 
whatever work required to be done can be done by 
the ships' company and the Fremantle Port 
Authority which controls the port and which could 
declare otherwise by regulation if it thought such 
was necessary — 

is not concerned as to who is employed as a 
watchman as long as there is a watchman there 
(Transcript page 5). 

While the Commission can understand the 
concern of the union to obtain as much work as 
possible for its members in these difficult times 
neither custom and practice nor the award itself 
lends support for the adoption of this claim. Indeed, 
the very definition of watchman in the Wharves and 
Ships' Watchmens Award — a definition of long 
standing — gives weight to a contention that when 
the award issued it was expected that some 
watching duties would be performed by both ships' 
crew and the fire protection staff of the Fremantle 
Port Authority. 

In all the circumstances the claim will be dismissed 
and an order will issue accordingly. 

(59 WAIG pp. 1299 and 1300) 
It had to be further accepted the respondents sub- 

mitted that with the trend in the industry of larger vessels 
trading into Australia, particularly container vessels and 
roll-on roll-off vessels requiring a shorter stay in port, the 
work requirement is being reduced and consequentially 
the earnings of the employees therein employed, but that 
is not singular to the claimant and has been acknowledg- 
ed by other maritime organisations. 



1896 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

The intervener explained that the development of its 
jetty facilities and their usage and confirmed that 
whenever Australian crewed vessels were alongside 
gangway watchmen were employed and pointed out that 
it was a named party to the "Wharves and Ships' 
Watchmens" Award No. 4 of 1982 as varied (62 WAIG 
p. 2511 at p. 2517). 

However, in the case of foreign registered vessels, 
gangway watchmen have never been requisitioned or 
employed. It told me that the jetties are sited within its 
work's boundaries and accessible via its gate. The works 
is a fully secured plant, patrolled 24 hours a day, 365 days 
a year by experienced company security personnel. 

In its view, the agents for foreign flag vessels find those 
security arrangements adequate, in addition of course to 
the watching provided by members of those vessels' 
crews. 

It is the intervener's submission that the fact that 
vessels now using its facilities do not carry material for 
use in the operations of its plant, is irrelevant to the 
question of whether or not the practice of not employing 
gangway watchmen should be changed, as nothing else 
had changed in the total sphere of activities. 

To be restricted to traditional work practices in place 
elsewhere it submitted, militated against development of 
a new business. 

In support of that viewpoint it referred me to matter 
No. CR155 of 1987 of the 26th day of May 1987 and in 
which the Commission said inter alia 

The present situation involving the placement of 
foam rubber blocks in the coupling housing appears 
to be an attempt to rationalise the resistance to 
change rather than a wish to maintain an adherence 
to some work arrangement which in preserving the 
distinction between tradesmen and others is based 
on skill and efficiency. The circumstances of the 
iron ore industry, of industry generally and of the 
nation's demand that management, organised 
labour and indeed industrial tribunals maintain a 
willingness to review work arrangements to ensure 
that efficiency can be achieved without prejudicing 
safety and without imposing harsh or oppressive 
requirements on those undertaking production. Our 
commitment to review previously unquestioned 
arrangements, to change and to increase efficiency 
must be more than rhetoric, it must be matched by a 
commitment to act. I cannot accept that the place- 
ment of 100 foam rubber blocks in that coupling 
mechanism of iron ore cars by car and wagon 
examiners warrants the intrusion of the Commission 
to the extent advocated by the Applicant Unions. 
The application is dismissed. 

(67 WAIG p. 1286 at p. 1288) 
In summary, it submitted that it believed, as the 

operator of the jetties, that the security arrangements at 
its berths afford sufficient protection for the vessels 
berthed thereat and it saw no reason for ships agents to 
engage watchmen surplus to their requirements above 
the duties being performed by the ships crews. 

In company with representatives of the parties I 
inspected the Kwinana Steelworks jetties on Thursday 6 
August 1987, the first occasion after the hearing of the 
matter that a ship was alongside. 

The vessel was the "Pisces Planter", a bulk cargo 
vessel, from Hong Kong, circa 40 000 tonnes, berthed at 
the No. 2 Jetty and being loaded with mineral sand from 
the conveyor belt facilities which are mounted on that 
jetty. 

Access to the jetty(ies) is through a manned gatehouse 
on the perimeter of the plant area and the entire area of 
the intervener's plant and facilities is fenced. 
Unauthorised access is only available from the beach but 
that is shortly to be fenced as well. The No. 2 Jetty is 
south of the gatehouse and from the jetty visibility does 
not enable one to identify the persons therein or on the 
gate. The gangway on the vessel was on the south side of 

the vessel and hidden from the view of the gatehouse to 
the north. (The No. 1 Jetty is presently not being used as 
it is not equipped with bulk loading facilities.) 

The gangway was being watched at deck level by a 
member of the ships crew. That is, I was told, the 
customary location for a gangway watchman. I was also 
told that a member of the interveners' security staff 
would patrol the jetty at intervals of about one to 1 Vi 
hours. 

The bulk loading facilities at the Kwinana Steelworks 
No. 2 Jetty are ideally suited for the handling of bulk 
cargoes and as similar facilities are not available within 
the Inner Harbour of the Port of Fremantle it cannot be 
said that the former facilities are being used in 
substitution for any existing facility and accordingly, the 
operations being conducted by the intervener have not 
had the effect of "eroding the work and income oppor- 
tunities" of the claimant's members employed as 
gangway watchmen. 

The matter of disagreement between the parties 
involves a number of issues. 

The first is the question of whether in the interests of 
the security of vessels berthed at the Steelworks jetties it 
is necessary for a gangway watchman to be employed on 
such vessels. 

The answer to that question is in the affirmative by 
virtue of the provisions of the Fremantle Port Authority 
Regulations 1971, referred to earlier in these reasons for 
decision and that requirement is not qualified or 
removed in any way by reference to how secure the 
berthing facilities may be physically or by reason of 
patrols mounted within those facilities. 

Thus to that extent, the satisfaction expressed by the 
respondents with the adequacy of the intervener's 
security arrangements for its jetties does not become a 
determinant factor. 

The next side of the matter of disagreement is the 
manner in which "the watch shall be continuously set 
upon the gangway" (regulation 72). 

As the Commission observed in matter No. CR131 of 
1979 referred to earlier in these reasons for decision 
"neither the regulations nor the Harbour Master prevent 
a member of the ship's crew from undertaking that 
watch" (59 WAIG p. 1299). 

In the case of foreign registered vessels, the vessel to 
which the matter of disagreement is directed and as I 
observed during the course of the inspection, it is 
members of the crew of those vessels who undertake that 
watching task. 

Such being the case, there is no need for a gangway 
watchman to be picked up from another source, as the 
claimant seeks. 

That then brings me to the final facet of the matter of 
disagreement which is the Memorandum of Understand- 
ing executed between the parties on the 16th day of May 
1983 (Exhibit 4) (and which was not in existence when 
matter No. CR131 of 1979 was determined by the 
Commission on the 17th day of August 1979). 

The terms of that Memorandum of Understanding 
when it was executed applied to all common or general 
user berths in the Port of Fremantle and as has been 
instanced previously requires the gangway watching 
duties to be performed by a person requisitioned from 
the complement existing in the Port of Fremantle regard- 
less of whether or not such work is capable of being 
carried out by a member of the ship's crew and as the 
respondents told me during the proceedings, in addition 
to the presence of such a crew member. It seems to me to 
be the case that if the Kwinana Steelworks jetties had 
been for common or general use in 1983 and not solely 
for the purposes of the intervener/s "Iron and Steel" 
operations, it too would have been subject to the 
Memorandum of Understanding, there being no 
substantial differences between it and the other berths in 
the outer harbour subject to that Memorandum. 
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Now, in 1987, the "Steelworks jetties" (or at least the 
one still operational) are being used for general 
commercial purposes and I can see no equitable reason 
why the representatives of vessels using these facilities 
should do so in a manner different from that to which 
they committed themselves for all other "Commercial 
berths" in the same circumstances in 1983 and I will 
allow the claim made by the claimant. 

On the figures presented by the respondents and 
recited earlier in these reasons for decision, the effects of 
the proposed Order will create negligible additional costs 
to the respondents and do not violate, in my view, the 
Commission's "Principles" of the 25th day of March 
1987 (67 WAIG p. 435). 

The minutes of the proposed Order to issue in deter- 
mination of the matter of disagreement now issue and 
may be spoken to by the parties, if they so wish, at a time 
to be mutually arranged with me. 

Appearances: 
Mr W.T. Wood appeared on behalf of the claimant. 
Mr T. Fox appeared on behalf of the respondent. 
Mr R. Woodward appeared on behalf of the 

intervener. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — reference of dispute. 

Seamen's Union of Australia, West Australian Branch 
and 

Isa Maritime Pty Ltd and Others. 
No. CR392 of 1987. 

Gangway Watchmen Maritime Industry 

Order. 
HAVING heard Mr W.T. Wood on behalf of the 
claimant, Mr T.K. Fox on behalf of the respondents and 
Mr R.G. Woodward on behalf of BHP Steel Inter- 
national Group (intervening), the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the employers described in Schedule "A" — 
Respondents" of this Order shall employ persons in 
the calling of' 'Gangway Watchmen", subject to the 
provisions of the "Wharves and Ships' 
Watchmens" Award No. A4 of 1982 as varied, 
consolidated and varied, on foreign registered 
overseas vessels over 3 000 tonnes gross tonnage 
berthed at the "Kwinana Steelworks" Jetties in the 
Outer Harbour of the Port of Fremantle in 
accordance with and subject to the following 
conditions: 

Gangway watchmen will be employed on vessels 
handling bulk cargo at all times when WWF labour 
is not working provided that:— 

No gangway watchman will be required when 
bulk handling vessels are to anchorage, at a 
berth undergoing survey, repairs or fitting out 
work or awaiting the allocation of a bulk 
handling berth. In these circumstances a 
gangway watchman will be employed from the 
commencement of the first shift, following the 
commencement of loading, on which waterside 
workers are not engaged. 

Schedule "A" — Respondents. 
Isa Maritime Pty Ltd 
Hetherington Wesfarmers Shipping Agency 
Jebsens Australia Pty Ltd 
Burns Philp and Co Pty Ltd 
Union Bulkships 

This Order shall have effect on and from the 1st day of 
October 1987. 

Dated at Perth this 18th day of September 1987. 

COMMISSIONER G.J. MARTIN. (Sgd.) G.J. MARTIN, 
18th day of September 1987. [U.S.] Commissioner. 

CONFERENCES — Notation of — 

NUMBER — 
PARTIES COM- 

MISSIONER 
DATE MATTER RESULT 

Amalgamated Metal 
Workers Union 

Argyle Diamond C427 of 1987 
Collier C.C. 

29/07/87 Dispute re: Second tier 
wage increase 

Concluded 

Amalgamated Metal 
Workers Union 

Australian Carbon 
Limited 

C406 of 1987 
Coleman C. 

07/07/87 Dispute re: Dismissals Concluded 

Amalgamated Metal 
Workers Union 

Leslie Salt Co C450 of 1987 
Gregor C. 

30/07/87 Dispute re: Super- 
annuation Benefits 

Concluded 

Amalgamated Metal 
Workers Union 

Shire of West Pilbara C272 of 1987 
Halliwell S.C. 

28/05/87 Dispute re: Dismissal 
of worker 

Withdrawn 

Amalgamated Metal 
Workers Union 

Cockburn Cement 
Ltd 

C353 of 1987 
Salmon C. 

16/06/87 Dispute re: Bans Concluded 

Amalgamated Metal 
Workers Union and 
Others and Kellog 
J.V.C. Raymond 

Commissions Own 
Motion 

C601 of 1987 
Halliwell S.C. 

27/08/87 
29/08/87 
02/09/87 

Dispute re: Burrup 
Strike 

Concluded 

Amalgamated Metal 
Workers Union and 
Another 

Mt Newman Mining 
Co Ltd 

C337 of 1987 
Gregor C. 

No Con- 
ference 
Held 

Dispute re: Manning 
Levels 

Withdrawn 

Amalgamated Metal 
Workers Union 

Robe River Iron 
Associates 

C419 of 1987 
Deputy Registrar 

20/07/87 Dispute re: Posting of 
Union Notices 

Concluded 

Amalgamated Metal 
Workers Union 

Swan Brushware 
Pty Ltd 

C713 of 1987 
Halliwell S.C. 

No Con- 
ference 
Held 

Dispute re: Termination 
of a worker 

Withdrawn 
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Association of Draughting, Materials Consultants C13 of 1987 20/01/87 Dispute re\ Dismissal Concluded 
Supervisory and (Aust) Pty Ltd Negus C. 
Technical Employees 

Association of Draughting, Mt Newman Mining C366 of 1987 07/07/87 Section 44: Final Referred 
Supervisory and Co Ltd Gregor C. warning notices to 
Technical Employees five members 

Association of Draughting, Hamersley Iron C455 of 1987 23/07/87 Dispute re: Dismissal Concluded 
Supervisory and Pty Ltd Coleman C. 
Technical Employees 

Australasian Society of Winslades C286 of 1987 14/07/87 Dispute re: Rates Concluded 
Engineers, Moulders and Coleman C. of pay 
Foundry Workers 

Australasian Society of West Australian C717 of 1987 02/10/87 Dispute re: Demarcation Referred 
Engineers, Moulders and Government Salmon C. 06/10/87 
Foundry Workers Railways 

Commission 
Australian Workers Union Charles Hull C416 of 1987 No Con- Dispute re: Dismissal Withdrawn 

Contracting Co Halliwell S.C. ference 
Pty Ltd Held 

Australian Workers Union Golden Spec C442 of 1987 03/08/87 Dispute re: Wages and Concluded 
Joint Venture Gregor C. conditions 

Australian Workers Union Hamersley Iron C37 of 1987 23/02/87 Dispute re: Manning Referred 
Pty Ltd Coleman C. 03/06/87 

Australian Workers Union Hamersley Iron C143 of 1986 21/03/87 Dispute re: Log of Referred 
Pty Ltd Coleman C. 14/04/87 claims 

04/07/87 
Australian Workers Union Hamersley Iron C469 of 1987 24/07/87 Dispute re: Dismissal Concluded 

Pty Ltd Coleman C. 
Australian Workers Union Newmont Holdings C292 of 1987 14/08/87 Dispute re: Payment for Concluded 

Pty Ltd Gregor C. lost time through 
stoppage 

Australian Workers Union Robe River Iron C792 of 1986 04/12/86 Dispute re: Work Concluded 
Associates Coleman C. procedures and 

practices 
Australian Workers Union Associated Minerals C491 of 1987 No Con- Dispute re: Rates of Withdrawn 

Consolidated Ltd Gregor C. ference pay 
Held 

Australian Workers Union Hamersley Iron C781 of 1986 15/04/87 Dispute re: New tech- Concluded 
Pty Ltd Coleman C. nology at train loadout 

room 
Australian Workers Union Hamersley Iron C794 of 1986 15/04/87 Dispute re: Concluded 

Pty Ltd Coleman C. Classifications 
Australian Workers Union Hamersley Iron C793 of 1986 15/04/87 Dispute re: Confined Concluded 

Pty Ltd Coleman C. space 
Australian Workers Union Kalgoorlie Lake View C553 of 1987 10/08/87 Dispute re: Direction Concluded 

and Another Pty Ltd Gregor C. to return to work 
Australian Workers Union Mt Newman Mining C358 of 1987 07/07/87 Dispute re: Dismissal Concluded 

Co Ltd Gregor C. of a worker 
Australian Workers Union Mt Newman Mining C315 of 1987 25/06/87 Dispute re: Shiftwork Concluded 

Co Ltd Gregor C. arrangements 
Australian Workers Union Mt Newman Mining . C229 of 1987 19/05/87 Dispute re: Dismissal Concluded 

Co Ltd Gregor C. of a worker 
Builders Labourers B and D Formwork C394 of 1987 24/06/87 Dispute re: Bans in Concluded 

Federation Collier C.C. support of employment 
of a worker 

Builders Labourers Jobec Pty Ltd C280 of 1987 27/08/87 Dispute re: Site 
Federation Coleman C. Allowance 

Building Labourers Multiplex C109 of 1987 12/03/87 Dispute re Safety Concluded 
Federation Constructions Negus C. procedures 

Pty Ltd 
Building Labourers Multiplex C178 of 1987 03/04/87 Dispute re: Bans in Concluded 

Federation Constructions Negus C. support of a log of 
Pty Ltd claims 

Building Labourers Multiplex C179 of 1987 31/03/87 Dispute re: Strike over Concluded 
Federation Constructions Negus C. dismissal 

Pty Ltd 
Building Labourers Multiplex C187 of 1987 No Con- Dispute re: Bans in Concluded 

Federation Constructions Negus C. ference support of log of 
Pty Ltd Held claims 

Building Labourers Multiplex C190 of 1987 02/04/87 Dispute re: Strike Concluded 
Federation Constructions Negus C. action 

Pty Ltd 
Building Labourers Osborn Cold Stores C395 of 1987 26/06/87 Dispute re: Dismissals Concluded 

Federation (WA) Pty Ltd Coleman C. 
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Building Labourers 
Federation 

Building Labourers 
Federation 

Building Labourers 
Federation 

Builders Labourers 
Federation 

Builders Labourers 
Federation 

Builders Labourers 
Federation and Others 

Builders Labourers 
Federation 

Brick, Tile and Pottery 
Industrial Union 

Building Trades 
Association 

Building Trades 
Association 

Michael John Charlton 

Clothing and Allied Trades 
Union 

Collie Miners Industrial 
Union 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Electrical Trades Union 

Electrical Trades Union 

Electrical Trades Union 

IBS COM- 
MISSIONER 

DATE MATTER RESULT 

Sebel Furniture 
Limited/Multiplex 
Constructions 
Pty Ltd 

C545 of 1987 
Halliwell S.C. 

11/08/87 Dispute re: Seating Concluded 

Woodlands 
Construction 
(WA) Pty Ltd 

C537 of 1987 
Halliwell S.C. 

17/08/87 Dispute re: Site 
allowance 

Withdrawn 

Wylie Skene Pty Ltd C444 of 1987 
Halliwell S.C. 

22/07/87 
23/07/87 
02/09/87 

Dispute re: Meal 
allowance payments 

Concluded 

Civil and Civic 
Pty Ltd 

C184 of 1987 
Coleman C. 

10/07/87 
16/07/87 

Dispute re: Site 
allowances 

Concluded 

Civil and Civic 
Pty Ltd 

C283 of 1987 
Coleman C. 

24/06/87 
16/07/87 

Dispute re: Site 
allowance 

Concluded 

Conference on 
Commissions own 
motion 

C563 of 1987 
Halliwell S.C. 

18/08/87 
01/09/87 

Demarcation over 
seating 

Referred 

Wylie and Skene C158 of 1987 
Coleman C. 

15/06/87 
14/07/87 

Dispute re: Living away 
from home allowance 

Concluded 

Monier Ltd CllSof 1987 
Salmon C. 

04/03/87 Dispute re: Dismissal 
of a worker 

Concluded 

The Geraldton 
Building Company 

C386 of 1987 
Coleman C. 

14/08/87 Dispute re: Site 
allowance 

Referred 

Reed Constructions 
Pty Ltd 

C830 of 1986 
Negus C. 

26/11/86 Dispute re: Refusal to 
allow Organiser on site 

Concluded 

Regent Motors 
Pty Ltd 

C788 of 1986 
Salmon C. 

03/12/86 Dispute re: Pro rata 
long service leave 

Concluded 

Nell Gray Fashions C461 of 1987 
Kennedy C. 

30/07/87 Dispute re: Conditions 
of employment 

Concluded 

Timber Industry 
Industrial Union 

C352 of 1987 
Salmon C. 

15/07/87 Dispute re: Demarcation Concluded 

Fremantle Port 
Authority 

C316 of 1987 
Martin C. 

04/06/87 Dispute re: Manning 
of crane 

Concluded 

Hamersley Iron 
Pty Ltd 

C274 of 1987 
Coleman C. 

20/05/87 Dispute re: Sick leave Concluded 

Hamersley Iron 
Pty Ltd 

C387 of 1986 
Coleman C. 

24/07/87 Dispute re: Rates of pay Concluded 

Hamersley Iron 
Pty Ltd 

C470 of 1987 
Coleman C. 

22/07/87 
24/07/87 

Dispute re: Termination Concluded 

Hamersley Iron 
Pty Ltd 

C712of 1987 
Coleman C. 

30/10/86 Dispute re: Phasing out 
of Agreement 

Concluded 

Hamersley Iron 
Pty Ltd 

C751 of 1986 
Coleman C. 

27/10/86 Dispute re: Bans and 
limitations on 
Railways 

Concluded 

Multiplex 
Constructions 
Pty Ltd 

C495 of 1987 
Halliwell S.C. 

27/07/87 Bans on work over 
payment of wages 

Concluded 

Multiplex 
Constructions 
Pty Ltd 

C579 of 1987 
Halliwell S.C. 

24/08/87 
28/08/87 

Dispute re: Bans Concluded 

Accent Industries C256 of 1987 
Coleman C. 

11/06/87 Dispute re: Dismissal Concluded 

Direct Drainage C609 of 1987 
Halliwell S.C. 

10/09/87 Dispute re: Dismissal 
of a worker 

Concluded 

Hamersley Iron 
Pty Ltd 

C636 of 1987 
Coleman C. 

16/09/87 Dispute re: Manning Concluded 

Jennings Ltd and 
Others 

C618 of 1987 
Halliwell S.C. 

01/10/87 Dispute re: Demarcation Concluded 

Multiplex 
Constructions 
and Others 

C617 of 1987 
Halliwell S.C. 

01/10/87 Dispute re: Demarcation Concluded 

Robe River Iron 
Associates 

C516of 1987 
Coleman C. 

12/08/87 Dispute re: Brake testing Concluded 

State Energy 
Commission 

C648 of 1987 
Salmon C. 

10/09/87 Dispute re: Proposed 
changes to manning 
levels 

Referred 

Goldsworthy Mining 
Ltd 

C493 of 1987 
Gregor C. 

04/08/87 Dispute re: Bans on work Concluded 

Hamersley Iron 
Pty Ltd 

C367 of 1987 
Coleman C. 

09/07/86 Dispute re: Jackets Concluded 

Hamersley Iron 
Pty Ltd 

C688 of 1986 
Coleman C. 

11/11/86 Dispute re: Contractors Concluded 
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Electrical Trades Union Hamersley Iron 
Pty Ltd 

C783 of 1986 
Coleman C. 

17/11/86 Dispute re: Contractors Concluded 

Electrical Trades Union 
and Another 

V/est Australian 
Newspapers Limited 

C544 of 1987 
NegusC. 

14/08/87 Dispute re: Non-payment 
of superannuation 

Concluded 

Federated Clerks Union Australasian Society 
of Engineers, 
Moulders and 
Foundry Workers 

C468 of 1987 
Kennedy C. 

03/08/87 Dispute re: Dismissal 
of a worker 

Concluded 

Federated Clerks Union The Lotteries 
Commission of 
Western Australia 

PSA C19 of 1987 
Fielding C. 

31/08/87 Dispute re: Payment 
of long service leave 
to casual employees 

Concluded 

Federated Clerks Union Permanent Investment 
Building Society 

C369A of 1987 
Kennedy C. 

01/07/87 Dispute re: Unfair 
dismissal 

Referred 

Federated Clerks Union G.J. Coles trading as 
K-Mart (Australia) 
Ltd 

C535 of 1987 
Kennedy C. 

13/08/87 Dispute re: Working 
conditions 

Concluded 

Federated Clerks Union The Hospital Benefit 
Fund of WA 

C486 of 1987 
Kennedy C. 

06/08/87 Dispute re: Conditions 
of employment 

Concluded 

Federated Clerks Union Woodland 
Constructions 
(WA) Pty Ltd 

C664 of 1987 
Kennedy C. 

30/09/87 Dispute re: Redundancy 
pay 

Concluded 

Federated Engine Drivers 
Union 

Multiplex 
Constructions 
Pty Ltd 

C162 of 1987 
Negus C. 

25/03/87 Dispute re: Bans in 
support of log of 
claims 

Concluded 

Federated Engine Drivers 
Union 

State Energy 
Commission of 
Western Australia 

C150 of 1987 
Salmon C. 

18/03/87 
23/03/87 

Bans on meal provision 
on overtime 

Concluded 

Hospital Salaried Officers 
Association 

St John of God 
Hospital 

C578 of 1987 
Fielding C. 

31/08/87 Re-. Redundancy Agree- 
ment for employee 

Referred 

Journalists Union Weekly Advertiser 
Newspapers Pty Ltd 

C490 of 1987 
Martin C. 

No Con- 
ference 
Held 

Non payment of accrued 
wages 

Withdrawn 

Liquor Industry Employees 
Union 

Pioneer World C524 of 1987 
Kennedy C. 

11/08/87 Dispute re: Termination 
of workers 
employment 

Concluded 

Liquor Industry Employees 
Union 

Burswood Island 
Resort (Burswood) 
Management Ltd) 

CSS of 1987 
Kennedy C. 

22/04/87 
17/09/87 

Dispute re: Dismissal 
of a worker 

Concluded 

Meat Industry Employees 
Union 

WA Meat 
Commission 

C186 of 1987 
Gregor C. 

17/08/87 Dispute re: Seniority 
on slaughtering team 

Concluded 

Meat Industry Employees 
Union 

West Australian Meat 
Commission 

C547 of 1987 
Gregor C. 

06/08/87 Dispute re: Strike action Concluded 

Meat Industry Employees 
Union 

Derby Industries 
Pty Ltd trading as 
Globe Meats 
Bunbury 

C70 of 1987 
Gregor C. 

11/03/87 Dispute re: Penalty rates Withdrawn 

Meat Industry Employees 
Union 

E.G. Green and Sons C795 of 1987 
Gregor C. 

No Con- 
ference 
Held 

Dispute re: Over award 
payments 

Withdrawn 

Meat Industry Employees 
Union 

Foodland Associated 
Ltd 

C726 of 1987 
Gregor C. 

12/01/87 Dispute re: Order Withdrawn 

Meat Industry Employees 
Union 

George Chapman Pty 
Ltd and Others 

C213 of 1987 
Gregor C. 

29/04/87 Dispute re: 38 hour week Withdrawn 

Meat Industry Employees 
Union 

Globe Meat Packers 
Pty Ltd 

C331 of 1987 
Gregor C. 

No Con- 
ference 
Held 

Dispute re: Award 
conditions of 
employment 

Withdrawn 

Meat Industry Employees 
Union 

Meat and Allied 
Trades Federation 

C922 of 1986 
Gregor C. 

05/01/87 
12/02/87 

Dispute re: Postered 
days off 

Withdrawn 

Meat Industry Employees 
Union 

Tip Top Abattoir C573 of 1987 
Gregor C. 

03/09/87 Dispute re: Wage rates Referred 

Merchant Service Guild Fremantle Port 
Authority 

C536 of 1987 
Martin C. 

12/08/87 Dispute re: Rates of pay Concluded 

Merchant Service Guild Hon Minister for 
Transport 

C607 of 1987 
Martin C. 

16/09/87 Dispute re: Rates of pay Concluded 

Misecellaneous Workers 
Union 

Berkeley Cleaning Co C127 of 1987 
Negus C. 

13/03/87 Dispute re: Redundancy Referred 

Miscellaneous Workers 
Union 

Board of Management 
Sir Charles Gardner 
Hospital 

C46Q of 1986 
Negus C. 

10/07/86 Dispute re: Refusal to 
carry out lawful orders 

Concluded 

Miscellaneous Workers 
Union 

Board of Management 
Fremantle Hospital 

C478 of 1987 
Martin C. 

30/07/87 Dispute re: Unfair 
dismissal 

Referred 

Miscellaneous Workers 
Union 

Education Department C582 of 1987 
Gregor C. 

28/08/87 Dispute re: Leave with- 
out pay 

Withdrawn 
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Miscellaneous Workers 
Union 

Kwinana Child Care 
Centre 

C568 of 1987 
Negus C. 

02/09/87 Dispute re\ Dismissal Referred 

Miscellaneous Workers 
Union 

WASA Nursing Home C530 of 1984 
Halliwell S.C. 

No Con- 
ference 
Held 

Dispute re: Long Service 
Leave entitlements 

Withdrawn 

Miscellaneous Workers 
Union 

Water Authority of 
Western Australia 

C151 of 1987 
Salmon C. 

20/03/87 Dispute re: Transfer of 
a worker 

Concluded 

Miscellaneous Workers 
Union 

Water Authority of 
Western Australia 

C806 of 1986 
Salmon C. 

21/11/86 Dispute re: Demotion of 
a worker 

Concluded 

Miscellaneous Workers 
Union 

Winterfold Day 
Nursery 

C205 of 1987 
Negus C. 

22/04/87 Dispute re: Dismissal Concluded 

Miscellaneous Workers 
Union 

Gnowangerup 
Hospital Board 

C431 of 1987 
Gregor C. 

02/09/87 Dispute re: Denial of a 
full-time position 

Concluded 

Miscellaneous Workers 
Union 

Killara Nursing 
Home 

C379 of 1987 
Negus C. 

26/06/87 Dispute re: Redundancy 
payments 

Referred 

Miscellaneous Workers 
Union 

Peter Pan Child 
Care Centre 

C26 of 1987 
Negus C. 

29/01/87 Dispute re: Payment of 
wages 

Withdrawn 

Miscellaneous Workers 
Union 

Vital Health and 
Leisure Centres 

C400 of 1987 
Negus C. 

11/09/87 Dispute re: Redundancy 
payments 

Referred 

Plumbers and Gasfitters 
Union 

Hamersley Iron 
Pty Ltd 

C227 of 1987 
Coleman C. 

05/05/87 
10/06/87 

Dispute re: Contractors Concluded 

Printing and Kindred 
Industries Union 

The Government 
Printer 

C441 of 1985 
Negus C. 

21/11/85 Dispute re: Shift 
penalties 

Concluded 

Printing and Kindred 
Industries Union 

West Australian 
Newspapers Limited 

C523 of 1987 
Martin C. 

31/07/87 
03/08/87 

Dispute re: Impending 
dismissal 

Referred 

Prison Officers Union Hon Minister for 
Corrective Services 

C448 of 1987 
Gregor C. 

28/08/87 Dispute re: Maintenance 
of income 

Concluded 

Prison Officers Union Hon Minister for 
Corrective Services 

C552 of 1987 
Gregor C. 

13/08/87 Dispute re: Transfer of 
officers 

Concluded 

Prison Officers Union Hon Minister for 
Corrective Services 

C497 of 1987 
Gregor C. 

No Con- 
ference 
Held 

Dispute re: Promotion to 
position of senior 
officer 

Withdrawn 

Prison Officers Union Hon Minister for 
Corrective Services 

C645 of 1987 
Gregor C. 

No Con- 
ference 
Held 

Dispute re: Selection 
criteria for job 
vacancies 

Withdrawn 

Psychiatric Nurses 
Association 

Hon Minister for 
Health 

C517 of 1986 
Coleman C. 

06/08/86 
19/02/87 

Dispute re: Hours and 
rosters 

Referred 

Railways Union of 
Workers 

West Australian 
Government 
Railways 
Commission 

C354 of 1987 
Salmon C. 

09/06/87 Bans on deploying staff 
outside classifications 

Concluded 

Railways Union of 
Workers 

West Australian 
Government 
Railways 
Commission 

C449 of 1987 
Salmon C. 

15/07/87 Dispute re: Refusal to 
work 

Concluded 

Royal Australian Nursing 
Federation 

Hon Minister for 
Health 

C330 of 1987 
Negus C. 

16/06/87 Dispute re: Annual Leave Concluded 

Royal Australian Nursing 
Federation 

Secretary, Lions 
Community Care 
Centre, Albany 

C492 of 1987 
Martin C. 

07/09/87 Unfair termination Withdrawn 

Shop, Distributive and 
Allied Employees 
Association 

Cecil Brothers C519of 1987 
Salmon C. 

18/08/87 Dispute re: Dismissal Concluded 

Shop, Distributive and 
Allied Employees 
Association 

Cheap Foods C247 of 1987 
Salmon C. 

15/05/87 Dispute re: Dismissal Concluded 

Shop, Distributive and 
Allied Employees 
Association 

Stewarts Pharmacy C515 of 1987 
Salmon C. 

17/08/87 Dispute re: Back pay Concluded 

Timber Industry Industrial 
Union 

Gandy Timber 
Pty Ltd 

C224 of 1987 
Salmon C. 

12/05/87 Dispute re: Retrenchment 
of worker 

Concluded 

Timber Yards Employees 
Union 

Bunning Bros Pty Ltd C698 of 1987 
Salmon C. 

No Con- 
ference 
Held 

Possible termination of 
deduction of Union 
Subscriptions by 
employer 

Concluded 

Timber Yards Employees 
Union 

Whittakers Ltd C709 of 1987 
Salmon C. 

No Con- 
ference 
Held 

Dispute re: Union's right 
to distribute news 
material 

Concluded 

Transport Workers Union Buttercup Bakeries WA C446 of 1987 
Martin C. 

03/08/87 Dispute re: Super- 
annuation 

Concluded 

Transport Workers Union Hahn Transport C415 of 1987 
Martin C. 

03/08/87 Dispute re: Award 
provisions 

Concluded 

Transport Workers Union O'Neill Transport 
and Others 

C644 of 1987 
Martin C. 

No Con- 
reference 

Held 

Dispute re: Redundancy 
payments 

Withdrawn 
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Denis Paul Treasure 

University Salaried Officers 
Association 

University Salaried Officers 
Association 

University Salaried Officers 
Association 

Hulls Pty Ltd trading 
as Waroona 
Contracting 

Murdoch University 

University of 
Western Australia 

University of 
Western Australia 

C236 of 1987 
Negus C. 

PSA C2 of 1987 
Fielding C. 

PSA C5 of 1987 
Fielding C. 

PSA C8 of 1987 
Fielding C. 

14/06/87 Dispute re: Long Service Concluded 
Leave 

06/03/87 Dispute re-. Safety of Concluded 
workers working late 
on campus 

01/05/87 Dispute re: Broadbanding Concluded 
levels 

01/05/87 Dispute re: Safety 
conditions in Physics 
Department 

Concluded 

CORRECTIONS  gas workers (seq agreement 
No. 6 of 1978. 

ENGINE DRIVERS COUNTRY POWER STATION 
(STATE ENERGY COMMISSION) AWARD 

No. 19 of 1975. 

WHEREAS an error occurred in the abovementioned 
Award, published in the Western Australian Industrial 
Gazette on 23 September 1987, Volume 67, Part 2, page 
1592; the following correction is made: 

Clause 24.—Wages: Delete this clause and insert in 
lieu: 

24.—Wages. 
An employer on whom this award is binding shall 

not increase the rate of wage payable to an employee 
on 24 December 1983, or otherwise vary the 
conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs except to the extent that any 
such increase has been authorised by the Commis- 
sion, after that date. 

A worker shall be paid the rate per week for 37 Vi 
hours' work assigned to his/her class of work. 
Classification Rate Per Week 

$ 
Charge Engine Driver 347.20 
Engine Driver in Station with an 
output of: 

(a) 11 megawatts or less 320.20 
(b) more than 11 megawatts but 

not more than 20 megawatts 327.00 
(c) more than 20 megawatts 333.70 

Boiler and Fuelling Attendant 313.50 
Fuel Treatment Attendant 301.70 
Water Treatment Plant Attendant 301.70 
Greaser (Redbank) 301.70 
Greaser (Other) 296.60 
Cleaner 292.40 

Dated at Perth this 1st day of October 1987. 

T. POPE, 
Acting Registrar. 

WHEREAS an error occurred in the variation of the Gas 
Workers (SEC) Agreement No. 6 of 1978 by Order No. 
314 (1) of 1987, issued on the 1st day of July 1987 and 
published in the Western Australian Industrial Gazette 
on 22 July 1987, Volume 67, Part 2, Subpart 1, page 
1178, the following correction is made:— 

(1) Delete Clause 25 (7) and insert in lieu the 
following — 

The Commission shall forward subscriptions 
deducted, together with supporting documentation, 
to the Union party to this award at such intervals as 
are agreed between the Commission and the Union. 

(2) Delete Clause 26.—Trade Union Training Leave 
and insert in lieu the following — 

26.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause: 

(a) The Commission shall grant paid leave of 
absence to employees who are nominated 
by their Union to attend short courses 
conducted by the Australian Trade Union 
Training Authority. 

(b) Paid leave of absence shall also be granted 
to attend similar courses or seminars as 
from time to time approved by agreement 
between the Union and the Commission. 

(2) An employee shall be granted up to a 
maximum of 37 Vi hours paid leave per calendar year 
for trade union training or similar courses or 
seminars as approved. However, leave of absence in 
excess of 37 Vi hours and up to 75 hours may be 
granted in any one calendar year, provided that the 
total leave being granted in that year and in the 
subsequent year does not exceed 75 hours. 

(3) (a) Leave of absence will be granted at the 
ordinary rate of pay and shall not include shift 
allowances, penalty rates or overtime. 

(b) Where a public holiday or special day off falls 
during the duration of a course, a day off in lieu of 
that day will not be granted. 

(4) Subject to subclause (3) of this clause, shift 
workers attending a course shall be deemed to have 
worked the shifts they would have worked had leave 
not been taken to attend the course. 

(5) The granting of leave pursuant to the pro- 
visions of subclause (1) of this clause is subject to the 
operation of the Commission not being unduly 
affected and subject to the convenience of the 
Commission. 
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(6) (a) Any application by an employee shall be 
submitted to the Commission for approval at least 
four weeks before the commencement of the course, 
provided that the Commission may agree to a lesser 
period of notice. 

(b) All applications for leave shall be 
accompanied by a statement from the Union 
indicating that the employee has been nominated for 
the course. The application shall provide details as 
to the subject, commencement date, length of 
course, venue and the Authority which is con- 
ducting the course. 

(7) A qualifying period of 12 months service shall 
be served before an employee is eligible to attend 
courses or seminars of more than a half day 
duration. The Commission may, where special 
circumstances exist, approve an application to 
attend a course or seminar where an employee has 
less than 12 months' service with the Commission. 

(8) (a) The Commission shall not be liable for any 
expenses associated with an employee's attendance 
at trade union training courses. 

(b) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours immediately before or after the 
course. 

Dated at Perth this 2nd day of October 1987. 

T. POPE, 
Acting Registrar. 

8. Guaranteed Week. 
9. Overtime and Sunday Work. 
10. Long Service Leave. 
11. Annual Leave. 
12. Holidays. 
13. Payment for Sickness. 
14. Compassionate Leave. 
15. Mixed Functions. 
16. Shop Stewards. 
17. Right of Entry. 
18. Preference. 
19. Promotions. 
20. Overalls. 
21. Board of Reference. 
22. Time and Wages Record. 
23. Notices. 
24. Under-Rate Workers. 
25. No Reduction. 
26. Definitions. 
27. Wages. 
28. Payment of Wages. 
29. District Allowance. 
30. Power House Allowance. 
31. Maternity Leave. 
32. First Aid Allowance. 

Dated at Perth this 1st day of October 1987. 

T. POPE, 
Acting Registrar. 

MOTEL, HOSTEL, SERVICE FLATS AND 
BOARDING HOUSE WORKER'S AWARD. 

No. 29 of 1974. 

WHEREAS an error occurred in the copy of the 
"Consolidation by the Registrar" of the Motel, Hostel, 
Service Flats and Boarding House Worker's Award No. 
29 of 1974, published in the Western Australian 
Industrial Gazette on the 24th day of July 1985, Volume 
65, Part 2, Subpart 1, page 1249, the following 
correction is made:— 

Delete Clause 10 (2) and insert in lieu the following:— 
All overtime worked between Monday to Friday, 

both inclusive, shall be paid for at the rate of time 
and a half for the first four hours and double time 
thereafter. All overtime worked on a Saturday or 
Sunday, shall be paid for at the rate of double time. 

Dated at Perth this 9th day of October 1987. 

T. POPE, 
Acting Registrar. 

STOREMEN (STATE ENERGY COMMISSION) 
AWARD No. 4 of 1971. 

WHEREAS an error occurred in the abovementioned 
Award, published in the Western Australian Industrial 
Gazette on 23 September 1987, Volume 67, Part 2, page 
1604; the following correction is made: 

Delete Clause 2.—Arrangement and insert in lieu the 
following: 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Contract of Service. 
6. Hours of Duty. 
7. Absence from Duty. 

PROCEDURAL DIRECTIONS 
AND ORDERS — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1149 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 1148 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by Consolidated 
Construction Proprietry Limited in accordance with the 
Industrial Relations Act 1979; and whereas the 
application was heard exparte before me in Chambers, I, 
the undersigned Senior Commissioner pursuant to the 
powers conferred upon me under the Industrial 
Relations Act 1979, do hereby order and direct — 

1. That the applicant shall forthwith serve a copy 
of Application No. 1148 of 1987, its accompanying 
statement and this Order on the Construction 
Mining and Energy Workers' Union of Australia — 
Western Austrahan Branch. 

2. That an answer to the claim in matter No. 1148 
of 1987, lodged with the Commission on 11 
September 1987, shall be lodged with the Commis- 
sion and a copy thereof served on the applicant by 
the 16th day of September. 

Dated at Perth this 14th day of September 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

In the matter of Application No. 1152 of 1987 
and in the matter of Application No. 1086 of 1987. 

To: John Coles — Director Corporate Services — 
"Homeswest". 

WHEREAS George Charles Stanley Rogers has applied 
for an order requiring John Coles — Director Corporate 
Services — "Homeswest" to produce certain documents 
for purposes of proof in relation to Application No. 1086 
of 1987; now therefor, pursuant to the powers reposed in 
me by virtue of section 27 (o) of the Industrial Relations 
Act 1979 it is hereby orders that:— 

Within seven days of receiving this order you 
produce to the Registrar of the Western Australian 
Industrial Relations Commission for the purpose of 
proof in Application No. 1086 of 1987 on the 12th 
day of October 1987 the undermentioned docu- 
ments procured from your records. 

(1) A list containing the names and addresses of 
all carpenters, carpenters apprentices, bricklayers 
and roof-tile fixers employed by "Homeswest". 

(2) A list containing the names of all persons 
listed in (1) above who by "procuration order", 
have union dues deducted from their pay. 

By Order 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1179 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Applica- 
tion No. 1178 of 1987 is to be filed in the 
Commission. 

WHEREAS an application was made by Valerie Grace 
Gridley in accordance with the Industrial Relations Act 
1979, now therefore I, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
pursuant to the powers conferred upon me under the 
Industrial Relations Act 1979 do hereby order and direct: 

1. That the applicant shall forthwith serve a copy 
of application No. 1178 of 1987, its accompanying 
statement and this Order on Segara Pty Ltd. 

2. That an answer to the claims in matter No. 
1178 of 1987 filed with the Commission on the 17th 
day of September 1987 shall be lodged by the 
respondent thereto with the Commission and a copy 
thereof served on Valerie Grace Gridley within seven 
days from the date upon which the documents 
mentioned in item 1 of this Order are served upon 
the said respondent, Segara Pty Ltd. 

Dated at Perth this 18th day of September 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1177 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Applica- 
tion No. 1176 of 1987 is to be filed in the 
Commission. 

WHEREAS an application was made by George Aurthur 
Edgar Gridley in accordance with the Industrial 
Relations Act 1979, now therefore I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission pursuant to the powers conferred 
upon me under the Industrial Relations Act 1979 do 
hereby order and direct: 

1. That the applicant shall forthwith serve a copy 
of application No. 1176 of 1987, its accompanying 
statement and this Order on Segara Pty Ltd. 

2. That an answer to the claims in matter No. 
1176 of 1987 filed with the Commission on the 17th 
day of September 1987 shall be lodged by the 
respondent thereto with the Commission and a copy 
thereof served on George Aurthur Edgar Gridley 
within seven days from the date upon which the 
documents mentioned in item 1 of this Order are 
served upon the said respondent, Segara Pty Ltd. 

Dated at Perth this 18th day of September 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1181 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Applica- 
tion No. 1180 of 1987 is to be filed in the 
Commission. 

WHEREAS an application was made by Bruce Edward 
Gridley in accordance with the Industrial Relations Act 
1979, now therefore I, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
pursuant to the powers conferred upon me under the 
Industrial Relations Act 1979 do hereby order and direct: 

1. That the applicant shall forthwith serve a copy 
of application No. 1180 of 1987, its accompanying 
statement and this Order on Segara Pty Ltd. 

2. That an answer to the claims in matter No. 
1180 of 1987 filed with the Commission on the 17th 
day of September 1987 shall be lodged by the 
respondent thereto with the Commission and a copy 
thereof served on Bruce Edward Gridley within 
seven days from the date upon which the documents 
mentioned in item 1 of this Order are served upon 
the said respondent, Segara Pty Ltd. 

Dated at Perth this 18th day of September 1987. 

[L.S.] 
(Sgd.) G.J. MARTIN, 

Commissioner. [L.S.] 
(Sgd.) G.J. MARTIN, 

Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1224 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 1223 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by Instant 
Scaffolds in accordance with the Industrial Relations Act 
1979; and whereas the application was heard ex parte 
before me in Chambers, I, the undersigned Senior 
Commissioner pursuant to the powers conferred on me 
under the Industrial Relations Act 1979, do hereby order 
and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 1223 of 1987, its accompanying 
statement and this Order on the Australian Builders' 
Labourers' Federated Union of Workers — 
Western Australian Branch. 

(2) That an answer to the claim in matter No. 
1223 of 1987, lodged with the Commission on the 
23rd day of September 1987 shall be lodged with the 
Commission and a copy thereof served on the 
applicant by the 25th day of September 1987. 

Dated at Perth this 24th day of September 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1325 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Application 
No. 1324 of 1987 is to be filed in the Commission. 

WHEREAS an application was made by Robert Douglas 
in accordance with the Industrial Relations Act 1979, 
now I, the undersigned Commissioner of the Western 
Australian Industrial Relations Commission pursuant to 
the powers conferred upon me under the Industrial 
Relations Act 1979 do hereby order and direct: 

(1) That the applicant shall forthwith serve a copy 
of application No. 1324 of 1987, its accompanying 
statement and this Order on Jim Doharts trading as 
"Supreme Homes". 

(2) That an answer to the claims in matter No. 
1324 of 1987 filed with the Commission on the 7th 
day of October 1987 shall be lodged by the 
respondent thereto with the Commission and a copy 
thereof served on Robert Douglas within seven days 
from the date upon which the documents mentioned 
in item 1 of this Order are served upon the said 
respondent, Jim Doharts trading as "Supreme 
Homes". 

Dated at Perth this 8th day of October 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1288 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Appli- 
cation No. 1287 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the United 
Timber Yards, Sawmills and Woodworkers Employees' 
Union of Western Australia in accordance with the 
Industrial Relations Act 1979; and whereas the applica- 
tion was heard ex parte before me I, the undersigned 
Commissioner pursuant to the powers conferred upon 
me under the Industrial Relations Act 1979, do hereby 
order and direct — 

1. That the applicant shall forthwith serve a copy 
of Application 1288 of 1987, its accompanying 
statement and this order on Bunning Bros Pty Ltd 
and Others, respondents, with respect to the claim in 
matter No. 1287 of 1987. 

2. That an answer to the claim in matter No. 1287 
of 1987 filed with the Commission on 6 October 
1987, shall be lodged with the Commission and a 
copy thereof served on the applicant by 12 noon 
Thursday, 8 October 1987. 

Dated at Perth this 7th day of October 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1354 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Application 
No. 1353 of 1987 is to be filed in the Commission. 

Order. 
WHEREAS an application was made by the Confedera- 
tion of Western Australian Industry (Incorporated) in 
accordance with the Industrial Relations Act 1979; and 
whereas the application was heard ex parte before me in 
Chambers, I, the undersigned Chief Commissioner 
pursuant to the powers conferred on me under the 
Industrial Relations Act 1979, do hereby order and 
direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 1354 of 1987, its accompanying 
statement and this Order on Trades and Labor 
Council of Western Australia respondent to 
Application No. 1353 of 1987. 

(2) That an answer to the claim in matter No. 
1353 of 1987, filed with the Commission on the 12th 
day of October 1987 shall be lodged with the 
Commission and a copy thereof served on the 
applicant within 10 days from the date upon which 
the documents mentioned in (1) above are served on 
the respondent. 

Dated at Perth this 13th day of October 1987. 

[L.S.] 
(Sgd.) O.K. SALMON, 

Commissioner. [L.S.] 
(Sgd.) B.J. COLLIER, 

Chief Commissioner. 
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PROMOTION APPEALS — 

BEFORE THE PROMOTIONS APPEAL BOARD 
AT PERTH. 

No. 83 of 1987. 

Conductor Perth Terminal (Westrail). 

Appearances: 
Mr A. Costa appeared on behalf of the appellant. 
Mr P. Brabazon appeared on behalf of the 

recommended applicant and Westrail. 

Decision. 
THE task of the appellant in these hearings is to establish 
a "better claim" to the position than the recommended 
applicant. If he can make out an equal claim his appeal 
does not succeed because the gaining of the employer's 
selection is the key factor in the first instance. 

The parties to this appeal have widely differing back- 
grounds and experience. The appellant has a fine record 
and commendations during eight years as a Road Motor 
Bus Driver — He has successfully demonstrated his 
ability to deal with the Westrail travelling public at that 
level. 

The recommended applicant's experience with 
Westrail does not help him greatly, he has been a Car and 
Wagon Examiner — a position far removed from contact 
with the clientele. He relies on his other experience in the 
hospitality and service industry, that is hotels and hotel 
management, to establish his credentials. 

Both have some First Aid experience — which is said 
to be desirable. 

It is necessary to comment on the relevance of the 
quoted experience. From the evidence presented 
regarding the duties required of the conductor on the 
interstate trains it seems to a majority of Board members 
that the work is more closely aligned to the hospitality, 
service and tourism industry than to transport. 

It is argued by our colleague that Mr Blanch's long and 
recent experience dealing with passengers should be the 
overriding factor. 

The majority view is that their past experience seems to 
be evenly balanced having regard for relevance. 

From our observations of the two men in today's inter- 
view situation it is again our majority view that Mr 
Whitby has an advantage in the area of presentation and 
communication skills which are agreed to be important 
criteria. 

On a balanced view of all the factors placed before us 
for consideration it is the view of the majority of this 
Board that Mr Whitby would make the better conductor 
so Mr Blanch's appeal must be dismissed. 

Dated at Perth this 23rd day of September 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner 

Chairman. 

BEFORE THE PROMOTIONS APPEAL BOARD 
AT PERTH. 

Nos. 70 of 1987, 71 of 1987, 72 of 1987 and 73 of 1987. 

Special Craftsman, Perth Mint. 

Appearances: 
Mr J. Bainbridge appeared on behalf of the appellant. 
Mr J. Ross appeared on behalf of the recommended 

applicant and the Perth Mint. 

Decision. 
THE TASK of this Board is to assess the relative claims 
to promotion of Mr Carvey, the appellant, in 
comparison with each of the recommended applicants. 
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At the end of the day, Mr Carvey has to demonstrate a 
better claim to promotion than one of the other 
gentlemen. If he can make out an equal claim that is not 
sufficient and his appeal must fail. 

It should be stated at the outset that the Board is 
unanimous in the view that Mr Carvey cannot match the 
recommended applicants for the positions of Special 
Craftsman "B" — His major argument is based on 
experience within the Mint in which he is outranked by 
Messrs Crombie and Shanks. It is also noted that all three 
appointees have held the status of Craftsman I longer 
than Mr Carvey. It would be difficult for anyone to 
mount a challenge against Mr Bekink for his position, 
having regard to the need for mechanical aptitude and 
Mr Bekink's trade qualifications. 

Mr Winn's promotion is a different proposition — 
because basically the job requires the long experience of 
someone like Mr Carvey. The incumbent must, however, 
be able to act in the leading hand or supervisory role of 
Special Craftsmen B. Although Mr Carvey gave some 
indication that his communication skills were superior to 
those of Mr Winn, he left doubt in the minds of Board 
members as to his capacity to fulfill the supervisory role. 
It was apparent from his attitude and his answers to 
several questions that he has not come to terms with the 
restructuring and the new approach at the Mint and this 
throws doubt on his ability to act in a role that he appears 
not to fully appreciate. 

It is the majority view of this Board that Mr Carvey at 
best has established an equal claim to Winn and on that 
basis his appeal must be dismissed. 

The other three appeals as indicated earlier are also 
dismissed. 

(Sgd.) J.A. NEGUS, 
[L.S.] Chairman. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PAB 86 of 1987. 

Between Mr C.R. Gray, Recommended Officer and Mr 
W.A. Ellis, Appellant. 

Before the Promotions Appeal Board. 
The 15th day of September 1987. 

Position: Photographic Technician, POO89620, 
Level 2, Department of Land Administration. 

Miss A. P. Gray on behalf of the Recommended 
Officer and the Recommending Authority. 

Mr J. Miller on behalf of the Appellant. 

Reasons for Decision. 
THE CHAIRMAN: This appeal concerns the vacant 
position of Photographic Technician, Level 2, within the 
Department of Land Administration. The point raised in 
this appeal is an interesting one. There were two 
applicants for this job and while the Recommended 
Officer met all the criteria the Recommending Authority 
says the Appellant did not. He met all the criteria with 
the exception of passing being "medically fit to aviation 
pilot standards for flying duties". 

Since 1972 the Recommending Authority has relied on 
the medical assessments of Dr Nicholas on these matters. 
He is one of a number of doctors approved for this 
purpose by the Commonwealth Department of 
Transport. Each candidate was sent to him for a medical 
examination. The Appellant failed this test and the 
hearsay evidence is that Dr Nicholas is still of the view 
that the Appellant does not meet the necessary aviation 
medical standard set out by the Commonwealth 
Department of Transport. 

The Appellant questioned this assessment and sought 
a second opinion and for some time the Recommending 
Authority withheld its formal recommendation under 
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the mistaken belief that Dr Nicholas was initially 
doubtful about his assessment. Subsequently, the 
Appellant obtained a certificate from Dr Wambeek, 
another approved doctor, to the effect that he was "fit to 
undergo decompression testing" and apparently fit for 
the relevant flying duties. The Recommending Authority 
referred this assessment to Dr Nicholas who was 
unprepared to change his initial opinion. The Appellant 
now seeks relief from this Board. 

The Recommending Authority takes the view that the 
Appellant, though better qualified, does not meet the 
medical requirements and thus it is not prepared to 
promote him to the position. 

The law is clear that the employer can dictate 
requirements that are needed for a job and the appeal is 
to be determined on the basis of those requirements [see: 
David v. Western Suburbs Hospital (1942) 42 SR (NSW) 
26, 31]. In reality what the Recommending Authority 
sought was that the successful candidate meet a medical 
standard as interpreted by Dr Nicholas and the Appellant 
has not met that and not without reason. Moreover, it is 
well settled that appeals of this nature are normally to be 
determined on the facts as they existed at the time the 
matter was considered by the employer [see: Horne v. 
Locke and Others (1978) 2 NSWLR 88], Even if the 
Recommending Authority's requirement was not limited 
to an assessment by Dr Nicholas it is clear that at that 
time the Appellant did not meet the medical criteria. 

Dr Wambeek acknowledges that at the time of the 
initial examination the Appellant did not meet the 
criteria. It was apparently as the result of improvements 
in the Appellant's physical condition which led to him 
being passed fit by Dr Wambeek. Even if we could 
properly look at the facts as they now are it is difficult to 
say that the Appellant meets the criteria. There are in 
force apparently, two conflicting medical assessments. 
On what we have heard we are not convinced on balance 
that Dr Wambeek's assessment is any better than that of 
Dr Nicholas, particularly given the latter's knowledge of 
the work. The Appellant has the onus of showing he met 
the criteria and for the reasons given we are not satisfied 
that he did. 

The appeal will therefore be dismissed. 
Order, 

That the appeal be dismissed and the appointment 
of Mr C.R. Gray to the position of Photographic 
Technician, POO89620, Level 2, Department of 
Land Administration, be and is hereby confirmed. 

Dated at Perth this 15th day of September 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman 

Promotions Appeal Board. 

PUBLIC SERVICE — Redassification appeals — 

Appeal 
No. Name Item No. Decision 

Effective 
Date* 

PSA 55/87 Kevin Charles BALDWIN 206532 Conceded, Level 5 01/06/86 
PSA 89/87 Peter James FOYSTER 0059055 Conceded, Level 3 01/11/85 
PSA 95/87 Alexander Arthur HEAD 0057540 Conceded, Level 7/8, 

Senior Research Officer 
01/11/85 

PSA 201/87 Ronald Brian KING 000978 Reclassified and Retitled, 
Level 3, Clerk in Charge, 
Salaries 

01/11/85 

PSA 202/87 Peter Donald FARRALL 0000980 Withdrawn by leave 
PSA 204/87 Roger McRae BULLOCK 001053 Conceded, Level 2, Clerk 01/11/85 
PSA 206/87 Arthur William WEBSTER 0001041 Dismissed 
PSA 222/87 Andre Akbar SYED 202319 Dismissed 
PSA 223/87 Thomas Harrison CAIRNES 202332 Dismissed 
PSA 224/87 Kevan James MCGILL 202320 Dismissed 
PSA 241/87 Kimberley Gordon JAMES 0001582 Withdrawn by leave 
PSA 242/87 Jacqueline Suzanne MALLARD 0001715 Conceded, Graphic Designer 
PSA 244/87 Femmeke ROBERTS 0001703 Dismissed 
PSA 245/87 Lindsay Thomas WEBB 0001648 Dismissed 
PSA 250/87 Simon OVERTON 0001650 Conceded, Level 2 01/11/85 
PSA 263/87 Margaret Jean FORBES 001065 Dismissed 
PSA 323/87 Harry George GRIFFITHS 0000980 Conceded, Level 3, 

Clerk in Charge 
01/11/85 

PSA 357/87 Christie PILLING 071857 Conceded, Level 2 01/11/85 
PSA 362/87 Richard Maurice E. EVENNETT 0046012 Withdrawn 
PSA 367/87 Peter Frederick Allen HANSON 0003232 Dismissed 
PSA 382/87 Terry BRADLEY 0003700 Withdrawn by leave 
PSA 391/87 Bernard Winston FRANK 0206441 Conceded, Level 6 01/04/86 
PSA 409/87 David FARLEIGH 0181274 Withdrawn 
PSA 435/87 Derek Alan PURCELL 004900 Dismissed 
PSA 436/87 Alan Thomas PEEL 0003682 Withdrawn by leave 
PSA 445/87 Robert Van VEEUWEN 0201870 Conceded, Level 5, 

Promotions Officer 
01/11/85 

PSA 532/87 Geoffrey John BOULTON 0209958 Conceded, Level 3 01/11/85 
PSA 534/87 Christopher Robin STURGEON 0209971 Conceded, Level 3 01/11/85 
PSA 535/87 Stephen SWIFT 0209960 Conceded, Level 3 01/11/85 
PSA 550/87 Nancy Agnes LAWRIE 0070622 Conceded, Level 9 

2nd Year 
01/11/85 

* With effect from the beginning of the first pay period commencing on or after the Effective Date. 
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Appeal 
No. Name Item No. Decision 

Effective 
Date® 

PSA 551/87 Ian Enslin ERASER 0201467 Conceded, Level 9 
1st Year 

01/11/85 

PSA 553/87 Helen Mary TEMBY 0070658 Conceded, Level 7/8 01/11/85 
PSA 554/87 Barry Hanham PROSSER 0070660 Conceded, Level 7/8 01/11/85 
PSA 579/87 John Frederick AMES 0051317 Reclassified, Level 6 01/11/85 
PSA 611/87 Peter PETKOV 0205813 Conceded, Level 2 01/11/85 
PSA 615/87 Andrew Robert COX 0000346 Retitled, Auditor in Charge 01/11/85 
PSA 617/87 Stafford Milton MELLOWSHIP 0000966 Dismissed 
PSA 642/87 H. JENKE 0076417 Conceded, Level 3 01/11/85 
PSA 728/87 Peter Ian TIPPING 0007936 Conceded, Level 2 01/07/87 
PSA 737/87 Robyn Louise BIELBY 0006555 Dismissed 
PSA 742/87 Allan Ross McKinnell THOMPSON 009313 Withdrawn 
PSA 763/87 Ian Johan BONDERS 0073088 Conceded, Level 3 01/11/85 
PSA 794/87 Clifford James FELLOWS 076200 Conceded, Level 3 01/11/85 
PSA 801/87 David Clifton PARR 0012208 Withdrawn 
PSA 804/87 Luigi Erminio GIANATTI 0205722 Retitled by Consent, 

Project Officer w.e.f. 
18/11/85* — Conceded, 
Level 4 

01/11/85 

PSA 846/87 Maxwell Byron WHITE 0062704 Conceded, Level 4 01/11/85 
PSA 867/87 Carmel Phyllis WYATT 0061920 Conceded, Level 2, 

Secretary Stenographer 
01/11/85 

PSA 902/87 Robert Ewen GADSON 0204085 Withdrawn by Leave 
PSA 927/87 Peter Jeffrey ROSS 0004844 Withdrawn 
PSA 940/85 Ms C.A. THOMSON 144757 Conceded, C-V 10/05/85 
PSA 949/85 Alex Ross ATKIN 0005680 Withdrawn by Leave 
PSA 950/87 Anne Leonie KEALLEY 0005721 Dismissed 
PSA 972/87 Veronica SNOOK 047480 Conceded, Level 5, 

Senior Social Worker 
(Substitute Care) 

01/11/85 

PSA 1018/87 Peter Robert HYDE 073246 Conceded, Level 2 01/11/85 
PSA 1121/87 Gary James SCRASE 0003499 Dismissed 
PSA 1137/87 David Shang Yu CHANG 099545 Conceded, Level 4 01/11/87 
PSA 1142/87 Maureen Violet MUNDT 0055323 Withdrawn 
PSA 1146/87 Robert J. MITCHELL 0207834 Withdrawn by leave 
PSA 1147/87 Ross D. SUMMERS 0209983 Withdrawn by leave 
PSA 1163/87 Michael Frederick KOWALD 0012385 Withdrawn 
PSA 1216/87 Alan Robert YOUNG 0207135 Conceded, Level 7 01/11/85 
PSA 1221/87 Gordon Desmond GOWLAND 0058919 Conceded, Level 5 01/11/85 
PSA 1252/87 Darian John FERGUSON 0003694 Withdrawn by leave 
PSA 1263/87 Rodney Charles DUKE 0054501 Withdrawn 
PSA 1265/87 Janet Elizabeth SOLOMON 0212490 Conceded, Level 6 01/11/85 
PSA 1279/87 Larry Keith NICHOLL 0204638 Withdrawn by Leave 
PSA 1280/87 Hayden James MIDDLETON 0204699 Withdrawn by Leave 
PSA 1281/87 Kimberley Ernest SEVERIN 0206295 Reclassified, Level 5 18/11/85 
PSA 1282/87 Paul STAFFORD 0204407 Reclassified, Level 5 18/11/85 
PSA 1283/87 John Michael KENWORTHY 0204390 Reclassified, Level 5 18/11/85 
PSA 1284/87 Steven Kim LONGLEY 0204377 Reclassified, Level 5 18/11/85 
PSA 1285/87 Gordon Hubert BELL 0204651 Withdrawn by Leave 
PSA 1286/87 Peter Michael John CALLEJA 0204640 Withdrawn by Leave 
PSA 1287/87 Alexander KOCHANOWITSCH 0207809 Conceded, Level 4, 

Draftsman Special 
01/11/85 

PSA 1295/87 James Edward JOHNSTON 0014424 Conceded, Level 4 01/11/85 
PSA 1331/87 Noel Ross WHITEHEAD 0193227 Withdrawn 
PSA 1339/87 Brian Edgar JANES 0211783 Conceded, Level 7 01/12/86 
PSA 1463/87 Fiona Lesley CRAIG 0042020 Conceded, Level 6 Year 1/2 22/02/87 
PSA 1476/87 Leslie John HARRISON 0051494 Dismissed 
PSA 1477/87 Leslie John HARRISON 0051500 Dismissed 
PSA 1478/87 Richard Gordon MIDFORD 0051482 Dismissed 
PSA 1479/87 Joseph C.G. VAN VLIJMEN 0051111 Dismissed 
PSA 1480/87 Joseph C.G. VAN VLIJMEN 0051160 Dismissed 
PSA 1481/87 Diana Marguerite LAWLOR 0051226 Dismissed 

* With effect from the beginning of the first pay period commencing on or after the Effective Date. 
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Appeal Effective 
No. Name Item No. Decision Date* 

PSA 1482/87 Miriam Jeanetta STEIN 0051238 Dismissed 
PSA 1483/87 Anthony William MINCHIN 0051081 Dismissed 
PSA 1484/87 Anand KAMALESH 0051135 Dismissed 
PSA 1485/87 Penelope LIPSCOMBE 0051172 Dismissed 
PSA 1486/87 Daniel Thomas O'KEEFE 0051196 Dismissed 
PSA 1487/87 Carol Anne JONES 0051184 Dismissed 
PSA 1488/87 Stephen Henry RUNCIMAN 0051457 Dismissed 
PSA 1489/87 Celia Ann O'GRADY 0210213 Dismissed 
PSA 1490/87 Elaine Mary ATKINSON 0051433 Dismissed 
PSA 1491/87 Joan Janet BAYLISS 0051469 Dismissed 
PSA 1492/87 Susan BRILL 0051214 Dismissed 
PSA 1493/87 Shirley Joyce COOK 0051147 Dismissed 
PSA 1494/87 Shirley Joyce COOK 0051147 Dismissed 
PSA 1495/87 David James MERRYWEATHER 0051100 Dismissed 
PSA 1496/87 Thomas David MINTO 0051093 Dismissed 
PSA 1497/87 Thomas David MINTO 0051093 Dismissed 
PSA 1501/87 Cara Lee WOOLFITT 0021404 Conceded, Level 2, 01/11/85 

Personal Secretary 
PSA 1502/87 Janice Karen JOHNSTON 025318 Conceded, Level 2, 01/11/85 

Personal Secretary 
PSA 1503/87 Rae RAMSDEN 0181535 Conceded, Level 2, 01/11/85 

Personal Secretary 
PSA 1504/87 Susan May HALE 0021556 Conceded, Level 2, 01/11/85 

Personal Secretary 
PSA 1506/87 Janine Caron LEWIS 023371 Conceded, Level 2, 01/11/85 

Personal Secretary 
PSA 1507/87 Clare Elizabeth STRICKLAND 0211308 Conceded, Level 2, 01/11/85 

Personal Secretary 
PSA 1508/87 Wendy MEIKLEJOHN 026943 Conceded, Level 2, 01/11/85 

Personal Secretary 
PSA 1510/87 Meryl Joy ANDERSON Conceded, Level 2, 01/11/85 

Personal Secretary 
PSA 1543/87 Brian Geoffrey WILKINSON 0205000 Withdrawn 
PSA 1547/87 Ronald S.P. KRUSZELNICKI 0062753 Withdrawn 
PSA 1554/87 Costas Andreou DEMETRIADES 0204687 Dismissed 
PSA 1573/87 Ivan ZUVELA 0205059 Withdrawn by Leave 
PSA 1574/87 Bruce Malcolm HOAR 0204997 Withdrawn by Leave 
PSA 1592/87 Darral John HAYNES 0206787 Withdrawn by Leave 
PSA 1593/87 Edward Pitt NIND 0206805 Dismissed 
PSA 1595/87 Geoffrey Wayne ZIMMER 0206714 Conceded, Level 7 15/11/85 
PSA 1596/87 Mario SIANO 211801 Conceded, Level 5 05/01/87 
PSA 1598/87 Graham Leslie RASMUSSEN 206702 Conceded, Level 7 15/11/85 
PSA 1602/87 Gary Richard GREGORY 0049049 Dismissed 
PSA 1603/87 Linda Ellen GREGORY 0050945 Dismissed 
PSA 1604/87 Simon Andrew WALKER 0050957 Dismissed 
PSA 1605/87 Richard Henry DAVIES 0050933 Dismissed 
PSA 1606/87 Libero PENSALFINI 0050970 Dismissed 
PSA 1607/87 Kerry Lorraine EWINGS 0050921 Dismissed 
PSA 1608/87 Anthea Julie CHAMBERS 0191024 Dismissed 
PSA 1609/87 Harvey David HATCH 0050910 Dismissed 
PSA 1621/87 Gaetano Anthony IOPPOLO 0208231 Withdrawn 
PSA 1622/87 Robinson August SEWELL 0208103 Dismissed 
PSA 1634/87 Kevin James WRINGE 0050908 Dismissed 
PSA 1679/87 Russell Hugh MERRIMAN 0051974 Dismissed 
PSA 1693/87 Terence Maxwell WATTS 0206283 Withdrawn by Leave 
PSA 1710/87 Grahame James MAESEPP 0097676 Conceded, Level 4 01/11/85 
PSA 1893/87 Civil Service Association 0147382 Conceded, Level 5, 01/11/85 

Administrative Officer 
PSA 1894/87 Civil Service Association 0147394 Conceded, Level 4, 01/11/85 

Property Manager 
PSA 1914/87 Civil Service Association 0051160 Dismissed 
PSA 1986/87 Civil Service Association 0204237 Conceded, Cataloging 01/11/85 

Officer 

* With effect from the beginning of the first pay period commencing on or after the Effective Date. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 78 — application of Education Act 

Regulations 1960. 

Erwin Oscar Donners 
and 

The Honourable Minister for Education. 
No. T3 of 1987. 

Teacher Education 

BEFORE THE COMMISSION 
CONSTITUTED BY THE 

GOVERNMENT SCHOOL TEACHERS TRIBUNAL. 
Mr Commissioner G.J. Martin (Chairman), 

Ms J.S. Hutchinson (Member), 
and Mr B.J. Courtney (Member). 

16th day of September 1987. 

Dismissal — inefficiency — appeal — dismissed. 

Reasons for Decision. 
THE CHAIRMAN: This is the unanimous decision of 
the Tribunal. 

By this application, the applicant appeals against the 
decision of the respondent of the 23rd day of June 1987 
that the applicant be dismissed on the ground of 
inefficiency as from the 3rd day of July 1987. 

We heard the submissions and evidence of the parties 
on the 25th day of August 1987 and reserved our 
decision. 

The applicant was employed as a primary school 
teacher and was in his sixth year of service after 
completing his teaching training. 

The termination of his contract of employment was 
effected pursuant to the provision of Division 5A — 
Dismissal for Inefficiency — regulation 86A of the 
Education Act Regulations 1960. 

That regulation provides: 
86A. (1) Subject to this regulation, a teacher who 

is inefficient is liable to be — 
(a) reduced to a position carrying a lower 

salary or remuneration; or 
(b) dismissed. 

(2) Where the Director General receives no less 
than two reports that a teacher is inefficient the 
Director-General shall forward a copy of the reports 
to the teacher and request that the teacher submit a 
written explanation on the reports within the time 
specified in the request. 

(2a) Each of the reports referred to in sub- 
regulation (2) of this regulation shall come from — 

(a) the principal of the school at which the 
teacher is employed; or 

(b) a person holding or acting in a position of 
Superintendent or a higher position, 

and may be given by the same person or by different 
persons. 

(3) Where after considering the reports made 
under subregulation (2) of this regulation in relation 
to a teacher and the written explanation (if any) 
given by the teacher in respect of the reports the 
Director-General is satisfied that the teacher is 
inefficient the Director-General may — 

(a) direct that the teacher be reduced to a 
position carrying a lower salary or 
remuneration; or 

(b) recommended to the Minister that the 
teacher be dismissed. 

(5) Upon considering the — 
(a) reports made pursuant to subregulation (2) 

of this regulation that a teacher is 
inefficient; 

(b) explanation (if any) given by the teacher 
pursuant to subregulation (2) of this 
regulation in respect of the reports; and 

(c) recommendation made by the Director- 
General pursuant to paragraph (b) of 
subregulation (3) of this regulation, 

the Minister may by order in writing dismiss the 
teacher and the order has effect accordingly. 

The applicant was the subject of two reports referred 
to in that regulation by persons holding or acting in a 
position of superintendent or a higher position, one in 
August 1986 and the second in May 1987. The 
procedures outlined in the regulations were complied 
with by the respondent on each occasion but the appli- 
cant chose not to submit a written explanation on those 
reports. 

All of that documentary material was placed before 
the Tribunal. 

The applicant in the proceedings before us submitted 
that the content of the second report "should stand" but 
the content of the first report should be annulled, as it 
was made at a time when through a clash of personalities 
the applicant was working in an atmosphere which was 
not conducive to good performance by him in his 
capacity as a teacher. 

If that result was achieved, the applicant contended, 
he would be entitled to another chance. 

His evidence elaborated upon those matters and 
sought to rebut some of the factual material contained in 
the reports. 

He adduced evidence from the Principals of the last 
two primary schools at which he had been employed in 
an endeavour to support his case for reinstatement by the 
respondent. 

The respondent in reply in opposing the application 
analysed the events which had transpired since the 
applicant commenced at Springfield Primary School on 
the 3rd day of February 1986 (and the proceedings before 
us and our decision only relate to the events since that 
date), and supported its submissions by further 
documentary material and evidence adduced from the 
authors of the two reports and a District Superintendent 
who in 1986 was Superintendent of Education — 
Primary and who had occasion to investigate the 
applicant's work in April 1986. 

From all of the material so presented to us it is clear 
that in the opinions of his principals, and the Super- 
intendents the applicant was less than efficient in the 
preparation and programming of his work, to the extent 
that he was considered to be a risk to the progress of his 
students. 

It is also clear that the applicant was given every 
encouragement, assistance and opportunity by the 
Respondent to remedy the perceived deficiencies in his 
performance but he either failed to respond to or refused 
to "pick up" such assistance. 

In the result we conclude that the Respondent was 
justified in exercising its final discretion, that is the 
termination of the contract of employment. 

Therefore, having inquired into the application of 
regulation 86A of the Education Act Regulations 1960 by 
the respondent to Mr Donners, we find that it was 
properly and equitably applied and we deal with the 
matter by an Order to that effect and which now issues. 
Appearances: 

The applicant appeared on his own behalf. 
Mrs J. Harris appeared on behalf of the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 79 (3) — unfair dismissal. 

Erwin Oscar Donners 
and 

The Honourable Minister for Education. 
No. T3 of 1987. 

Teacher Education 

BEFORE THE COMMISSION 
CONSTITUTED BY THE 

GOVERNMENT SCHOOL TEACHERS TRIBUNAL. 
Commissioner G.J. Martin (Chairman), 

Ms J.S. Hutchinson (Member), 
and Mr B.J. Courtney (Member). 

16th day of September 1987. 

Order. 
HAVING heard the applicant on his own behalf and Mrs 
J. Harris on behalf of the respondent the Commission 
constituted by the Government School Teachers 
Tribunal, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby declares — 

That the termination by the respondent of the 
contract of employment of Mr E.G. Donners by the 
application of regulation 86A of the Education Act 
Regulations 1960 was not inequitable. 

By the Government School Teachers Tribunal. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner, 

Chairman. 

COAL INDUSTRY TRIBUNAL — 
Disputes — matters referred — 

WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL ACT. 

No. 12 of 1987. 

A Compulsory Conference held at Collie 
before the Chairman. 

In the matter of an industrial dispute between the Coal 
Miners' Industrial Union of Workers WA — Collie 
and the Griffin Coal Mining Co Ltd regarding the 
rate of pay for an operator or operators being taught 
to operate 190 tonne trucks. 

Memorandum of Agreement. 
FOLLOWING a compulsory conference held pursuant 
to section 9 of the Western Australian Coal Industry 
Tribunal Act between the parties at Collie on 2 July 1987, 
agreement was reached that unless and until the Award 
was amended those engaged on equipment in a training 
mode will be paid the rate of pay for that equipment, 
from the time 190 tonne trucks were introduced onto the 
minesite. 

Dated at Collie this 2nd day of July 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, 

Western Australian Coal Industry Tribunal. 

NOTICES — 
Union matters — 

No. 1364 of 1987. 

NOTICE is hereby given of an application by the 
"United Timber Yards, Sawmills and Woodworkers' 
Employees' Union of Western Australia", "The 
Operative Plasterers' and Plaster Workers' Federation 
of Australia (Industrial Union of Workers) Western 
Australian Branch", and "The Australian Builders' 
Labourers' Federated Union of Workers, Western 
Australian Branch", pursuant to section 72 of the 
Industrial Relations Act 1979 for registration of an 
amalgamated organisation by the name of the 
"Amalgamated Building Construction and Allied 
Trades Union of Workers". 

The rule of the proposed new organisation relating to 
the qualification of persons for membership is set out 
below:— 

3.—Eligibility for Membership. 
(1) The Organisation shall consist of an unlimited 

number of workers over the age of 16 years employed or 
usually employed as builders' labourers throughout 
Western Australia on or about any building or assisting 
any bricklayer, mason, plasterer, carpenter, plumber, or 
any tradesman engaged in building operations or 
employed on any making or contracting job in wood, 
stone, brick, concrete, iron or steel or combination of 
those or other materials incidental to building con- 
struction, and any labourer engaged in the construction, 
repair, demolition or removal of buildings or as 
scaffolder, rigger, gear hand, gantry hand or crane hand, 
or as dogman, or as drainer on all building contracts, and 
any labourer excavating ground for foundations and 
basements of buildings, or levelling ground on a 
proposed building site, or doing concrete work, tar 
paving or asphalt work, or mortar or concrete mixing in 
connection with or incidental to the foregoing operations 
together with such other persons, whether employees in 
the industry or not, as have been appointed officers of 
the Organisation and admitted as members thereof. 
Provided that a person who is eligible for membership of 
the Australasian Society of Engineers, Industrial Union 
of Workers, Western Australian Branch, the Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth, the Amalgamated 
Engineering Union of Workers, Perth Branch, or the 
Amalgamated Engineering Union of Workers, 
Kalgoorlie Branch is not eligible to be a member of the 
Organisation. 

A person shall not be a member of the Organisation 
who is not a worker (except in the capacity of an 
honorary member or who or whose personal repre- 
sentative is entitled to some financial assistance under the 
rules whilst not being a worker). 

(2) And in addition the Organisation may admit to 
membership an unlimited number of persons employed 
or usually employed as:— 

(a) Plasterers — The work of a plasterer shall mean 
and be deemed to be, all internal and external 
plastering, and cementing, including rendering 
with all forms of plaster, asbestos fibre, 
finishing all kinds of plaster and plastic 
acoustic work, waterproofing work in cement, 
plaster or patent materials, by manual or 
mechanical means, including wood lathing and 
metal lathing, or any similar substitute that 
may be used as a ground for plaster work, such 
as sackett board; the fixing of plain and 
ornamental tiles on walls and floors; the fixing 
of fibrous plaster or any other kind of plaster 
required to be finished off with plastered 
joints; the top dressing of all concrete work 
finished in cement also cement floors, walls and 
ceilings, rough cast; and fixing plaster, cement, 
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or patent plaster ornaments; and in the use of 
any materials appertaining to the trade or 
calling of plasterers. 

Provided that no person who is or is eligible to be a 
member of the Operative Painters and Decorators' 
Union of Australia, West Australian Branch, Union of 
Workers as at 26 July 1940 shall be eligible to be a 
member of this Organisation. 

(b) Fibrous Plaster Workers — Persons engaged 
in:— 

(i) Architectual modelling. 
(ii) The manufacture of architectural 

ornaments of plaster and fibrous 
plaster. 

(iii) The manufacture of fibrous plaster 
goods. 

(iv) The fixing of manufactured plaster 
goods and fibrous plaster columns and 
acoustic tiles and the fixing of fibrous 
plaster on the walls and/or ceilings of 
buildings. 

(v) The preparation of designs and 
groundwork and the making of models 
and/or moulds whether of Gelatine, 
Plaster, Wax, Rubber or Cement, 
subject to the making of such models 
and/or moulds being incidental to the 
fibrous plaster industry. 

(vi) Any phase or phases of items (i) to (v) 
inclusive. 

(c) Manufactured Cement Goods Workers — 
Persons engaged in:— 

(i) Architectual modelling. 
(ii) The manufacture of architectural 

ornaments of cement. 
(iii) The manufacture of portable articles of 

reinforced cement or concrete, cement 
pressed work, baths, washtubs, troughs, 
sinks, piUars, ornaments and other 
miscellaneous goods, including floor 
beams, partition blocks, lintels, cornices 
and balusters, but excluding the manu- 
facture of cement bricks, pipes and/or 
building blocks except where such work 
is performed in the establishment of 
manufacturers of fibrous plasters, 
plaster, and/or cement goods, and 
excluding workers employed by the 
Fremantle Harbour Trust and the 
Minister controlling Harbours and 
Rivers. 

(iv) The manufacture of cast stone and 
terrazzo where such work is performed 
in the establishments of manufacturers 
of fibrous plaster, plaster/or cement 
goods. 

(v) Any phase or phases of items (i) to (iv) 
inclusive. 

(d) Plaster Mill Workers — Persons engaged in the 
manufacture of Plaster of Paris. 

(e) And all other persons whether employees in the 
foregoing trade, or business or not as have been 
appointed officers of the Organisation. 
Provided that no person shall be a member 
(except as an Honorary Member) who is not a 
worker within the meaning of the Act. 

(f) The Organisation may admit to membership 
any person who is eligible in accordance with 
paragraphs (a) to (e) hereof, and who exercises 
his calling or vocation or who resides in the 
State of Western Australia. 

(3) And in addition the Organisation shall consist of 
all workers (save as is in this subrule hereafter provided) 
employed in timber yards, sawmills, box factories, 
plywood and veneer mills, turnery and joinery establish- 
ments and saw servicing establishments in the State of 
Western Australia. 

Provided that no worker referred to in this subrule: 
(i) who is eligible to be a member of any of the 

following organisations as they were 
constituted as at the 24th day of March 1983, 
that is to say of: 

(a) The Federated Engine Drivers and 
Firemen's Union of Workers of 
Western Australia. 

(b) The United Furniture Trades Industrial 
Union of Workers, WA. 

(c) The Western Australian Carpenters and 
Joiners, Bricklayers and Stoneworkers 
Industrial Union of Workers. 

(d) Electrical Trades Union of Workers of 
Australia (Western Australian Branch), 
Perth. 

(e) The Operative Painters and Decorators' 
Union of Australia, West Australian 
Branch, Union of Workers. 

(f) The Western Australian Shop Assistants 
and Warehouse Employees' Industrial 
Union of Workers, Perth. 

(g) Federated Clerks' Union of Australia 
Industrial Union of Workers, WA 
Branch. 

or; 
(ii) who is employed in box factories, plywood and 

veneer mills, saw servicing establishments and 
eligible to join the Transport Workers' Union 
of Australia, Industrial Union of Workers, 
Western Australian Branch. 
or; 

(iii) who is employed within the South-West Land 
Division of the State of Western Australia to 
within a radius of 45 kilometres from the GPO, 
Perth, shall be eligible for or shall be admitted 
to membership of this Organisation. 

This matter has been listed before the Full Bench on 
the 15th day of December 1987. 

A copy of the rules of the proposed new organisation 
may be inspected at my office at 815 Hay Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979 or any person who satisfies the Full 
Bench that he has a sufficient interest may object to the 
registration of the organisation by giving notice of the 
objection in accordance with Form 22 within 21 days of 
the publication of the Industrial Gazette in which notice 
of the application is advertised and otherwise the 
provisions of regulation 74 apply with respect to any 
objection to the registration. 

Dated at Perth this 20th day of October 1987. 

T.J. POPE, 
Acting Registrar. 
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FULL BENCH — 
Unions — application for 

alteration of rules — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 62. 

The Australian Collieries' Staff Association, 
Western Australian Branch, Union of Workers, Collie. 

No. 989 of 1987. 

BEFORE THE FULL BENCH 
His Honour the President D.J. O'Dea, 

Commissioner G.J. Martin, 
and Commissioner J.A. Negus. 

20th day of October 1987. 

Application for alteration of registered rules — require- 
ments of Act and Regulations satisfied — alteration 
authorised. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This is an application by the Australian 
Collieries' Staff Association, Western Australian 
Branch, Union of Workers, Collie to alter its 
constitution rule 3 by the addition of a newly created 
classification of Senior Engineer. The requirements of 
the Act and Regulations appear to be satisfied, there is 
no objection, and we propose that the alteration be 
authorised and the Registrar be authorised to record the 
necessary change. 

Order accordingly. 

Appearances: 
Mr A.M. Cooke on behalf of the Applicant. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 62. 

The Australian Collieries' Staff Association, 
Western Australian Branch, Union of Workers, Collie. 

No. 989 of 1987. 

BEFORE THE FULL BENCH 
His Honour the President D.J. O'Dea, 

Commissioner G.J. Martin, 
and Commissioner J.A. Negus. 

20th day of October 1987. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 20th day of October 1987 and having 
heard Mr A.M. Cooke on behalf of the Applicant and 
there being no party desiring to be heard in opposition 
thereto, and the Full Bench having considered and 
approved the application, it is this day, the 20th day of 
October 1987, ordered that the Registrar register an 
alteration to the rules of the Applicant Union in terms of 
the following Schedule. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

Schedule. 
Rule 3 — Constitution:— 

Add after the final words on the final line of rule 3, the 
following new words — "Senior Engineer". 

57291—1 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 62. 

In the matter of an application by the Australian 
Collieries' Staff Association, West Australian 
Branch, Union of Workers, Collie for alteration of 
rule 3 — Constitution. 

No. 989 of 1987. 

TREVOR JOHN POPE 
ACTING REGISTRAR. 

20th day of October 1987. 

Decision. 
HAVING been directed by the Full Bench, I have this 
day registered an alteration to rule 3 — Constitution of 
the registered rules of the applicant organisation, in 
terms of the schedule to the order as given on the 20th 
day of October 1987. 

(Sgd.) T. POPE, 
Acting Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Sections 62 and 71. 

The Australian Collieries' Staff Association, 
West Australian Branch, Union of Workers, Collie. 

No. 853 of 1987. 

BEFORE THE FULL BENCH 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner J.F. Gregor. 

8th day of October 1987. 

Application for amendment and alteration to Union 
name 

and rules — requirements of the Act met — 
Registrar to register alterations — Declaration to be 
made. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This is an application for an alteration to 
the rules of the Australian Collieries' Staff Association, 
West Australian Branch, Union of Workers, Collie 
pursuant to section 62 of the Act. It seeks to amend it's 
name to the Australian Collieries' Staff Association, 
Western Australian Branch and to include, by way of 
alteration, a new rule 9 (b) to read as follows:— 

Each office in the Union may from such time as 
the Committee of Management may determine, be 
held by the person who in accordance with the Rules 
of the Union's counterpart Federal body, holds the 
corresponding office in that body. The term 
"counterpart Federal body" has the same meaning 
as that term has in the Industrial Relations Act 1979 
as amended. 

The requirements of the Act have been met and 
similarly the requirements of the regulations made 
pursuant to the Act. It is appropriate that the Full Bench 
should authorise the Registrar to register the alterations. 

Application is also made seeking a Declaration for 
purposes of section 71 and the information before us 
indicates that the rules of the State organisation and it's 
counterpart Federal body relating to the qualifications of 
persons for membership are substantially the same and 
the rules of the counterpart Federal body prescribing the 

offices which shall exist in the branch are identical (save 
for one officer) as those of the State organisation and for 
the relevant purposes are deemed to be the same. 
Therefore a Declaration will follow. 

Accordingly we propose to authorise the Registrar to 
register the alterations and we make the Declaration. 

Order accordingly. 

Appearances: 
Mr R.L. Meecham on behalf of the Applicant. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Sections 62 and 71. 

The Australian Collieries' Staff Association, 
West Australian Branch, Union of Workers, Collie. 

No. 853 of 1987. 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner J.F. Gregor. 

8th day of October 1987. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 8th day of October 1987 and having 
heard Mr R.L. Meecham on behalf of the Applicant, 
there being no party desiring to be heard in opposition 
thereto, and the Full Bench having considered and 
approved the application, it is this day, the 8th day of 
October 1987, ordered that the Registrar register an 
alteration to the rules of the Applicant Union in the 
terms of the following schedule. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

Schedule. 
1. Rule 1.—Name of Association: Delete this rule and 

insert in lieu:— 
1.—Name of Association. 

The name of the organisation shall be the 
"Australian Collieries' Staff Association, Western 
Australian Branch". 

2. Rule 9.—Officers: Insert a new subrule (b) as 
follows:— 

Each office in the union may from such time as 
the Committee of Management may determine, be 
held by the person who in accordance with the Rules 
of the Union's counterpart Federal body, holds the 
corresponding office in that body. The term 
"counterpart Federal body" has the same meaning 
as that term has in the Industrial Relations Act 1979 
as amended. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 71. 

The Australian Collieries' Staff Association, 
West Australian Branch, Union of Workers, Collie. 

No. 853 of 1987. 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner J.F. Gregor. 

8th day of October 1987. 
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Declaration. 
THIS MATTER having come on for hearing before the 
Full Bench on the 8th day of October 1987 and having 
heard Mr R.L. Meecham on behalf of the Australian 
Collieries' Staff Association, Western Australian 
Branch, there being no other party desiring to be heard in 
respect of the application, and the Full Bench having 
considered the application, it is this day, the 8th day of 
October 1987, declared that the rules of the Western 
Australian Branch of the Australian Collieries' Staff 
Association (known as the Australian Collieries' Staff 
Association Western Australian Branch), relating to the 
qualifications of persons for membership of that Branch 
and prescribing the offices which shall exist within the 
Branch are deemed, for the purposes of section 71 of the 
Industrial Relations Act 1979 to be the same as the rules 
of the said union relating to the corresponding subject 
matter. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 62. 

In the matter of an application by the Australian 
Collieries' Staff Association, West Australian 
Branch, Union of Workers, Collie for alteration of 
rule 1 — Name of Association and rule 9 — 
Officers. 

No. 853 of 1987. 

TREVOR JOHN POPE 
ACTING REGISTRAR. 

8th day of October 1987. 

Decision. 
HAVING been directed by the Full Bench, I have this 
day registered an alteration to rule 1 — Name of 
Association and rule 9 — Officers of the registered rules 
of the applicant organisation, in terms of the schedule to 
the order as given on the 8th day of October 1987. 

(Sgd.) T. POPE, 
Acting Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 62. 

In the matter of an application by the Australian 
Collieries' Staff Association, West Australian 
Branch, Union of Workers, Collie for alteration of 
registered rules including rule 3 — Constitution. 

No. 770 of 1987. 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Commissioner G.J. Martin, 
and Commissioner J.A. Negus. 

Perth 1st day of October 1987. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 1st day of October 1987 and having 
heard Mr R.L. Meecham on behalf of the applicant, 
there being no party desiring to be heard in opposition 
thereto, and the Full Bench having considered and 

approved the application, it is this day, the 1st day of 
October 1987, ordered that the Registrar register an 
alteration to the rules of the applicant union as 
follows:— 

Rule 3 — Constitution: Insert after the words 
senior storemen in the last line of this Rule the 
following words:— 
financial controllers, Supply Superintendents, MIS 
Superintendents, Training Deputies, Community 
Relations Officers, Chief Geologists. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 62. 

In the matter of an application by the Australian 
Collieries' Staff Association, West Australian 
Branch, Union of Workers, Collie for alteration of 
rule 3 — Constitution. 

No. 770 of 1987. 

TREVOR JOHN POPE 
ACTING REGISTRAR. 

1st day of October 1987. 

Decision. 
HAVING been directed by the Full Bench, I have this 
day registered an alteration to rule 3 — Constitution of 
the registered rules of the applicant organisation, in 
terms of the schedule to the order as given on the 1st day 
of October 1987. 

(Sgd.) T. POPE, 
Acting Registrar. 

COMMISSION 

IN COURT SESSION — 
Matters dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 25 of 1986. 

Between BP Australia Ltd; BP Refinery (Kwinana) 
Proprietary Limited; BP (Fremantle) Limited and 
BP Developments Australia Ltd, Applicants and 
Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, 
Western Australian Branch; the Association of 
Draughting, Supervisory and Technical Employees 
Western Australian Branch and the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch, 
Respondents. 

Order. 
HAVING heard Mr R.D. Allen (of Counsel) and with 
him Mrs C.L. Edwardes (of Counsel) on behalf of the 
applicants and Mr D. Forster on behalf of the 
Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, Western 
Australian Branch; Mr L.J. Irwin on behalf of the 
Association of Draughting, Supervisory and Technical 
Employees Western Australian Branch and Ms K. 
Digwood on behalf of the Federated Miscellaneous 
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Workers' Union of Australia, Hospital, Service and 
Miscellaneous WA Branch, and by consent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the Oil Bunkering BP (Fremantle) Limited 
Award No. 20 of 1981 be varied in accordance with 
the following schedule. 

Dated at Perth this 6th day of November 1987. 
By the Commission in Court Session. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Clause 22.—Long Service Leave: Delete this clause 

and insert in lieu thereof:— 
22.—Long Service Leave. 

1. Definitions. 
(1) In this clause, unless the context otherwise 

indicates or requires: 
(a) "Actual rate of pay" means the total 

amount an employee would have received 
for performing ordinary hours of work but 
shall not include overtime, shift 
premiums, penalty rates and other 
extraneous payments of a like nature. 

(b) "Business" has the same meaning as 
"employer" in this clause, and includes a 
part of such business. 

(c) ' 'Employer'' means the respondent to this 
Award. 

(d) "Employee" means any person employed 
by an employer under the terms of Clause 
3 of this Award, but does not include 
persons employed as casual employees. 

(e) "Service with an employer" for the 
purpose of this clause means the period 
during which an employee has served an 
employer under an unbroken contract of 
employment, provided that: 

(i) a contract of employment shall be 
deemed not to have been broken by 
reason only of any interruption or 
determination thereof, if the 
interruption or determination: 

(aa) has been made by an 
employer with the intention 
of avoiding any obligation 
imposed by this clause or by 
any State law dealing with 
long service leave; or 

(bb) has arisen, either directly or 
indirectly, from an 
industrial dispute con- 
cerning industrial matters, 
and an employee returns to 
duty with the same 
employer in accordance 
with the terms of settlement 
of the said dispute; or 

(cc) has been made by an 
employer by reason of 
slackness of trade, and the 
employee is re-employed by 
the same employer within 
six months of such inter- 
ruption or determination; or 

(dd) has been made by an 
employer for any reason 
other than those referred to 
in subparagraphs (aa), (bb) 
and (cc) hereof, and the 
employee is re-employed by 

the same employer within 
two months of such inter- 
ruption or determination. 

(ii) Any period of interruption or 
determination of the contract of 
employment referred to in para- 
graph (i) of this definition shall not, 
except in the case referred to in sub- 
paragraph (aa) hereof, be taken 
into account in calculating the 
period of service. 

(iii) Any period of service by an 
employee as a member of the navy, 
military or air forces of the 
Commonwealth (otherwise than as 
a permanent member of such 
forces) shall be deemed to be 
service with the employer by whom 
the employee concerned was last 
employed before the employee 
commenced to serve as such 
member for the purposes of this 
Award. 

(iv) Service with the employer before 
the commencement of this clause 
shall, subject to the provisions of 
subclause 3 (2) of this clause, as 
well as service with the employer 
after such commencement, be 
taken into account for the purposes 
of this Award. 

(f) "Transmission" includes transfer, con- 
veyance, assignment, or succession 
whether by agreement or by operation of 
law, and "transmitted" has a corres- 
ponding meaning. 

2. Right to Leave. 
(1) An employee shall be entitled to, and, subject 

to subclause 5 of this clause, an employer shall grant 
long service leave with pay in respect of service with 
an employer as provided by this clause. 

(2) Except as provided by this clause, payment in 
lieu of long service leave shall not be made by an 
employer, or accepted by an employee. 

3. Amount of Leave. 
(1) Subject to the provisions of subclause 3 (2) of 

this clause, the amount of long service leave to 
which an employee shall be entitled shall be: 

(a) In the case of an employee who has com- 
pleted at least 10 years' service with an 
employer: 

(i) in respect of 10 years' service so 
completed, 13 weeks' leave; and 

(ii) in respect of each 10 years' service 
with an employer completed since 
the employee last became entitled 
to long service leave, 13 consecutive 
weeks' leave; and 

(iii) on the termination of the 
employee's employment, in respect 
of the number of years' service with 
an employer since the employee 
became entitled to an amount of 
long service leave, a proportionate 
amount on the basis of 13 consecu- 
tive weeks' leave for 10 years' 
service; and 

(b) In the case of an employee who has com- 
pleted at least five years' service with an 
employer and whose employment is 
terminated for any cause, other than the 
employee's serious or wilful misconduct, a 
proportionate amount on the basis of 13 
consecutive weeks' leave for 10 years' 
service. 
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(2) In the case of an employee whose service with 
an employer commenced before 1 January 1985, 
and whose service would have provided an entitle- 
ment to long service leave under this clause, the 
amount of long service leave to which such 
employee shall be entitled shall be the sum of the 
following amounts: 

(a) an amount calculated on the basis of 13 
consecutive weeks' leave for 20 years' 
service in respect of the employee's service 
with the employer before 1 October 1964; 

(b) an amount calculated on the basis of 13 
consecutive weeks' leave for 15 years' 
service in respect of the period of the 
employee's service with the employer on 
and from 1 October 1964. 

4. Payment for Period of Leave. 
(1) Subject to the provisions of subclause 4 (3) of 

this clause, the rate of payment to which an 
employee on leave shall be entitled shall be the 
employee's actual rate of pay, as defined in sub- 
clause 1 (1) of this clause. 

(2) Payment shall be made in one of the following 
ways: 

(a) in advance for the whole of the period 
when the employee commenced the period 
of leave, at the rate calculated in accor- 
dance with the provisions of subclause 4 
(1) of this clause; or 

(b) by agreement with the employee, at the 
same time as payment would have been 
made if the employee had remained on 
duty, in which case payment shall, if the 
employee, in writing, so requires, be made 
by cheque posted to an address specified 
by the employee; or 

(c) in any other way agreed between the 
employer and the employee. 

(3) Where, during the period of leave, a variation 
occurs to an employee's actual rate of pay, the rate 
of payment to which the employee shall be entitled, 
for the leave period, shall include the varied rate 
from the date of such variation. 

(4) Where payment has been made in advance to 
an employee, in accordance with subclause 4 (2), the 
employer shall, upon the employee's return to duty, 
adjust such advance payment to include the varied 
rate of pay. 

5. Taking Leave. 
(1) Where an employee has become entitled to 

long service pursuant to this clause, such leave shall 
be granted by the employer as soon as practicable 
having regard to the needs of the establishment, or 
as provided by subclause 5 (3) of this clause, at such 
time, or times, as may be agreed between the 
employer and the employee. 

(2) Except where an employee agrees otherwise, 
the employer shall give an employee at least 28 days' 
notice of the date from which leave is to be taken. 

(3) The leave prescribed by this clause shall be 
granted, and taken, in one continuous period, or if 
the employer and the employee so agree, in not more 
than three separate periods. 

(4) The long service leave prescribed by this clause 
shall be exclusive of annual leave and all other 
holidays prescribed by an Award, industrial agree- 
ment, or other statutory enactment applicable to the 
employee's contract of employment occurring 
during the taking of any period of long service leave. 
If any such holiday, to which an employee is 
entitled, falls within the employee's period of long 
service leave and is observed on a day which, in the 
case of that employee, would have been an ordinary 
working day, there shall be added, to the period of 

long service leave, time equivalent to the ordinary 
time which the employee would have worked if such 
a day had not been a holiday. 
6. Granting Leave in Advance. 

(1) An employee may, by mutual agreement with 
the employer, be granted long service leave before 
the right to such leave has accrued due. 

(2) Where leave is taken in accordance with sub- 
clause 6 (1) of this clause, the employee shall not 
become entitled to any further leave under this 
clause for the period in respect of which such leave 
was taken before it accrued due. 

(3) Where leave has been granted to an employee, 
pursuant to subclause 6 (1) of this clause, before the 
right thereto has accrued due, and the employment 
is subsequently terminated, the employer may 
deduct from any remuneration payable to the 
employee on the termination of employment such 
amount as represents payment for any period for 
which the employee has been granted, and has taken 
leave to which the employee was not entitled at the 
date of termination of the employee's employment. 

7. Restriction Upon Employment While on Leave. 
An employee shall not engage in any employment 

for hire or reward during any period of long service 
leave pursuant to this clause. 

8. Payment on Termination for Leave Not Taken. 
(1) Where the employment of an employee is 

terminated, otherwise than by the employee's death, 
and any long service leave: 

(a) to which the employee was entitled has not 
been taken; and/or 

(b) accrues to the employee on such 
termination, 

the employee shall immediately pay, in full, to the 
employee, the amount in respect of such leave, 
calculated at the date of the termination in the 
manner set out in subclause 6 (1) of this clause, less 
any amount already paid to the employee in respect 
of that leave. 

(2) Where an employee dies, and any long service 
leave: 

(a) to which the employee was entitled has not 
been taken; and/or 

(b) accrues upon termination of the employ- 
ment by reason of the employee's death, 

the employee shall, upon request by the employee's 
personal representative, pay, in full, to the 
employee's personal representative, the amount in 
respect of such leave calculated as at the date of the 
death of the employee in the manner set out in 
subclause 6 (1) of this clause, less any amount 
already paid to the employee in respect of that leave. 

9. Benefits to be Brought Into Account. 
Any long service leave allowed, or payment in lieu 

thereof made before 1 January 1985, shall be taken 
into account, and shaU be deemed to have been leave 
granted, and taken, in satisfaction of any entitle- 
ment to leave due under this clause: 

(a) in the case of leave with pay — to the 
extent of the period of such leave; and 

(b) in the case of payment in lieu thereof — to 
the extent of a period of leave equivalent 
to the amount of payment at the date 
thereof. 

10. Transmission of Business. 
(1) Where, whether before or after the 

commencement of this clause, business or part 
thereof is transmitted from an employer (called' 'the 
transmitter") to another employer (called "the 
transmittee") and an employee who, at the time of 
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such transmission, was an employee of the trans- 
mittor in that business or part thereof, becomes an 
employee of the transmittee: 

(a) the continuity of the contract of employ- 
ment of the employee shall be deemed not 
to have been broken by reason of such 
transmission; and 

(b) the period of service which the employee 
has had with the transmitter, or any prior 
transmitter, shall be deemed to be service 
with the transmittee, 

and the employee shall be entitled to long service 
leave as if the employee had, during the whole 
period of service, been employed, with the one 
employer, at the date at which the employee's 
entitlement to long service leave accrues. 

(2) Nothing in subclause 10 (1) of this clause shall 
be construed as entitling an employee to leave, or 
payment in lieu thereof, more than once in respect 
of any period of service. 
11. Records to be Kept. 

(1) An employer shall: 
(a) during the employment, and for a period 

of 12 months thereafter; or 
(b) in the case of termination by the death of 

an employee — until settlement with an 
employee's personal representative has 
been made; or until the expiration of three 
years from the date of death, whichever 
occurs first, 

keep a record from which can be readily ascertained: 
(i) the name of each employee; 
(ii) the award classification in which the 

employee is classified; 
(iii) the date of commencement of the 

employee's employment; 
(iv) the employee's entitlement to long service 

leave; and 
(v) any long service leave which has been 

granted to the employee or in respect of 
which payment has been made, whether 
under this clause or otherwise. 

(2) The records required to be kept by subclause 
11 (1) of this clause shall be open for inspection, by a 
duly accredited official of an organisation of 
employees bound by this Award, during the usual 
office hours at the employer's office or other con- 
venient place designated by the employer. 

(3) A duly accredited official, referred to in sub- 
clause 11 (1) of this clause, shall be entitled to make, 
and carry away, a copy of any entry in such record. 
12. Applicability and Interpretation. 

(1) The terms and conditions set out in this clause 
shall govern all matters relating to long service leave 
on and from 1 January 1985, notwithstanding the 
prorivison of any Act, statutory intent, award, 
determination or agreement. 

(2) The provisions prescribed in this clause, 
resemble, where relevant the provisions of the 
Federal Award known as the Long Service Leave 
(Oil Companies) Award 1985. 

(3) Any amendments made to the Long Service 
Leave (Oil Companies) Award 1985 shall auto- 
matically and simultaneously apply to the workers 
covered by this clause and the parties to this Award 
shall make application to have this Award amended 
accordingly. 

67 W.A.I.G. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 751 of 1985. 

Between the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Applicant and 
Albany Regional Hospital and Others, 
Respondents. 

Before the Commission in Court Session. 
Mr Senior Commissioner G.G. Halliwell, 

Mr Commissioner G.J. Martin, 
Mr Commissioner J.A. Negus. 

The 8th day of July 1986. 

Mr M.A. Jahn on behalf of the Applicant. 
Mr J. Love on behalf of the Respondents. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: This is an applica- 
tion to vary the Nurses (Public Hospitals) Award 1968 
No. 6 of 1968 with respect to Clauses 9.—Overtime, 
33.—Special Allowances and 36.—Wages. 

The respondents agree with the proposed variations to 
Clause 9.—Overtime, Clause 36.—Wages and Clause 
33.—Special Allowances subclause (c), but opposes the 
inclusion of a new provision in Clause 33.—Special 
Allowances, viz: 

(d) An employee who is required to wear a lead 
coat for two or more hours per day $5.00 per week. 

As to the agreed variations we were satisfied from the 
submissions that they conform to the wage fixation 
principles of this Commission and our order 
incorporates the agreed changes. 

We turn now to the claim for an allowance for the 
wearing of a lead coat while carrying out radiotherapy or 
X-ray procedures. Essentially the Union's contention is 
that the lead coat is supplied by the employer as an 
essential safety measure and must be worn by the 
employee when working outside the protection of a lead 
screen. The coat is heavy and this causes discomfort to 
the employee required to wear it. Such discomfort should 
be compensated for by the payment of an allowance as 
claimed. 

The respondent's contention is that the employer is 
obliged at law to protect his employees and the lead coat 
is for that purpose only. It is submitted that to then claim 
an allowance because the protective device is 
uncomfortable to wear amounts in effect to a double 
imposition upon the employer. Finally, reference was 
made to the compensable rights of an employee injured 
by wearing the lead coat if the payment of the claimed 
allowance was granted. 

The claim made is that for a new allowance and Wage 
Principle 9 — Allowances, (b) — New Allowances, 
paragraphs (iii) or (iv) govern such a claim. Paragraph 
(iii) provides:— 

New allowances to compensate for changes in the 
work or conditions will be determined in accordance 
with the relevant provisions of Principle 4. 

Whilst paragraph (iv) states:— 
New allowances to compensate for new work or 

conditions will be determined in accordance with 
Principle 10 (b). 

The parties did not inform us of when this protective 
device was first introduced for the use of the employees 
concerned so we do not know whether it is of recent 
origin (a new condition) or replaces some other pro- 
tective device (changes in conditions). 

We do note that at least since the "Radioactive 
Substances Regulations 1958" made pursuant to the 
provisions of the Radioactive Substances Act 1954 it has 
been provided that: 

Every employee . . . shall be responsible for using 
such safety devices as are furnished for his 
protection . . . 
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[Regulation 17 (2) (g) WAIG December 1958 p. 
3257.] 

. . . and that the "employer" is responsible for 
supplying such devices as may be necessary for the 
safety of its employees. 
[See Regulation 17 (2) (b) (ii) above.] 

However, the nature of such safety devices are not 
specified. 

On the material before us we are unable to ascertain 
whether the wearing of the lead coat constitutes a change 
in the conditions under which the work is performed or a 
new condition under which work is performed. 

We are unable to determine whether paragraph (b) (iii) 
or (b) (iv) of Principle 9 is appropriate to this case. 

For these reasons the application for a lead coat 
allowance will not be allowed and will be determined by 
an Order of dismissal. 

Editor's Note: Order No. 751 of 1985 is published at 66 
WAIG 1222. 

PRESIDENT — 
Matters dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Newmont Australia Limited 
and 

The Australian Workers' Union, Western Australian 
Branch, Industrial Union of Workers. 

No. 1456 of 1987. 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

9th day of November 1987. 

Order. 
WHEREAS an application was made by Newmont 
Australia Limited in accordance with the above- 
mentioned Act; and whereas the application was heard 
ex parte before me in chambers; now, therefore, I, the 
undersigned, pursuant to the powers conferred on me 
under the Act do hereby order:— 

That the time for filing appeal books in applica- 
tion No. 1456 of 1987, filed with the Commission on 
the 3rd day of November 1987 be extended so that 
the same shall be filed and served on the respondent 
before 12 noon on the 30th day of November 1987 
with liberty to apply. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 (11). 

Bamboo Creek Mine Management Ltd 
and 

Royal Australian Nursing Federation 
Industrial Union of Workers. 

No. 1428 of 1987. 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

4th day of November 1987. 

Application for a Stay of Decision of Commission — 
Balance of Convenience favours Applicant — 
Serious issued to be tried — stay granted. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: This is an application for a Stay of 
an Order of the Commission by which it directed that 
Bamboo Creek Mine Management Limited pay Barbara 
Jean Olivia Duke $10 000 as compensation for loss of 
employment. 

The Order arose originally out of a dismissal which 
was claimed to be unfair, and so held to be, the finding 
resulted in an Order for re-employment and, the matter 
being Appealed, the Full Bench agreed with the finding 
of unfair dismissal but thought inappropriate the Order 
for re-employment and remitted the matter so that the 
Commission at first instance might hear and determine 
an appropriate alternative Order for compensation. The 
Order of 7 October 1987, which is now sought to be 
Stayed, is the result of that remission. 

In the meantime, the question of the Commission's 
jurisdiction in respect of an Order for compensation has 
been called into issue and has been determined in the 
course of proceedings in a matter between Robe River 
Iron Associates and ADSTE involving the case of a Mr 
Pepler in which the Full Bench affirmed the Commis- 
sion's jurisdiction to award compensation. That decision 
of the Full Bench is the subject of an Appeal, the result of 
which is not known at this point. 

The primary ground upon which Bamboo Creek Mine 
Management Limited has appealed against the Order of 
7 October 1987 is that the learned Commissioner erred in 
awarding moneys in compensation to Barbara Duke in 
that such an Award was outside the jurisdiction allowed 
the Commission in such matters. 

One further ground is added, a ground which goes to 
the question of quantum. 

It seems to me unfortunate, given the length of time 
which has transpired between the time of dismissal and 
now, that the beneficiary of the Order has remained 
unrewarded notwithstanding her success in two sets of 
proceedings before the Commission. However, the 
ground which challenges the jurisdiction of the 
Commission is one which I must accept, I think, as 
constituting a serious issue to be tried. 

It will be recalled that in previous cases and, in 
particular, the matter of Agricultural Machinery 
Company and the AMWSU, which was application 1081 
of 1985 for a Stay, the basis for a successful application 
for a Stay was said to require that it be established that 
there was a serious question to be tried and that the 
balance of convenience favoured a stay. On subsequent 
occasions, those are the two elements which it has been 
necessary for an applicant to establish. 

In this case there is an irresistible conclusion to be 
reached in respect of the fact that the issue of jurisdiction 
is in question and is the subject of Appeal that is, there is 
constituted a serious question to be tried. Notwith- 
standing the time that has passed, I have to have regard, 
in terms of the balance of convenience, to the fact that a 
substantial sum of money is involved and if paid over to 
an individual, in the event that the Commission is found 
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not to have jurisdiction, there may be problems of 
recovery. These are factors I cannot properly ignore, but 
I think it is essential in a case of this kind to ensure that 
the fund is retained available for the beneficiary of the 
Order and that is is earning something by way of interest. 
I think that is particularly so where the event that gave 
rise to the compensation was so long ago and the bene- 
ficiary, Miss Duke, has been so long unrewarded. 

I propose to grant the application, particularly as the 
hearing of the Appeal is set for a fairly early date, 19 
November 1987, when it is to be hoped the matter may be 
finally disposed of. 

In granting the Stay, I propose to require a condition 
that will give effect to the preservation of the fund and 
the provision of reasonable interest. The condition is that 
the sum of $10 000 be paid forthwith into an interest 
bearing account in the joint names of the applicant, 
Bamboo Creek Mine Management Limited, and Barbara 
Jean Olivia Duke and I would expect that fund would 
earn the going rate of interest, whatever that presently 
may be. I have in mind that the fund will therefore, with 
its interest, be available for the benefit of Miss Duke in 
the event that her claim is ultimately vindicated. 

I should say that I appreciate that Mr Gifford has 
indicated that he would prefer to obtain instructions 
regarding the form of investment the company might 
undertake but I intend to make it a direction which I 
think is a reasonable condition of the stay. 

I therefore propose that the Order of 7 October 1987 
requiring payment of the sum of $10 000 be Stayed 
pending the hearing and determination of the Appeal 
against the Decision to make the Order, subject to the 
investment of the moneys in the way I have indicated. 

Order accordingly. 

Appearances: 
Mr R.H. Gifford for the applicant. 
Mr M. Jahn for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 (11). 

Bamboo Creek Mine Management Ltd 
and 

Royal Australian Nursing Federation 
Industrial Union of Workers. 

No. 1428 of 1987. 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

4th day of November 1987. 

Order. 
THIS MATTER having come on for hearing before me 
on the 4th day of November 1987 and having heard Mr 
R.H. Gifford on behalf of the applicant and Mr M. Jahn 
on behalf of the respondent and judgment being 
delivered on the said 4th day of November 1987 wherein I 
found that the application should be granted, and gave 
reasons therefor, it is this day, the 4th day of November 
1987 ordered and directed that the operation of the 
Decision of the Commission given on the 7th day of 
October 1987 in matter No. CR616 of 1987 be stayed 
pending the hearing and determination of Appeal No. 
1427 of 1987 subject to the investment forthwith of the 
sum of $10 000 into an interest bearing account in the 
joint names of the Applicant and Ms Barbara Jean Olivia 
Duke. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 (11). 

Goldsworthy Mining Limited 
and 

Royal Australian Nursing Federation 
Industrial Union of Workers. 

No. 1433 of 1987. 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

6th day of November 1987. 

Application for a stay of decision of Commission — 
serious question to be tried — balance of 
convenience favours applicant — stay granted. 

Reasons for Decision. 
THE PRESIDENT: This is an application by Golds- 
worthy Mining Limited seeking an order staying the 
operation of an order of the Commission made on 6 
October 1987 in application CR329 of 1987; that order 
being to the effect that having found that the contract of 
service of one Iris Smith was unfairly terminated, the 
present application was required to pay the Royal 
Australian Nursing Federation on behalf of Ms Smith 
the sum of $29 (XX) compensation within 21 days of the 
date hereof. 

The stay is applied for on the basis that there is a 
serious question to be tried, that question being as to 
whether or not the Industrial Commission has jurisdic- 
tion to award compensation. That question is the subject 
of appeal in another place. In reference to this I will refer 
to an application by Bamboo Creek Mine Management 
Limited v. Royal Australian Nursing Federation, 
Industrial Union of Workers, heard and decided on 4 
November 1987, wherein I granted a stay, the issue 
arising for determination on appeal being the same 
question. 

The other factor which requires to be satisfied is the 
balance of convenience. As to that I also refer to what I 
said in the decision in support of the Bamboo Creek 
Mine Management Limited case, to which I have 
referred. I am satisfied that the two elements required 
exist and there is in fact no objection to the order, the 
original notice of objection having been withdrawn by 
the respondent. 

I therefore propose to order that the order be stayed 
pending the hearing and determination of an appeal that 
has been lodged against the order. I note, and regard as a 
condition of the stay, that the sum of $29 000 is currently 
held in an account at the ANZ Bank, 84 St George's 
Terrace, Perth, account number 7993-93916, and it is 
earning interest at the rate of 10 Vi per cent per annum. I 
am satisfied that the fund is safely provided and is 
earning interest in the event that the claim of Ms Smith is 
vindicated. 

Order accordingly. 

Appearances: 
Mr R.W. Richardson (of Counsel) for the applicant. 

[L.S.] 
(Sgd.) D.J. O'DEA, 

President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 (11). 

Goldsworthy Mining Limited 
and 

The Royal Australian Nursing Federation, 
Industrial Union of Workers. 

No. 1433 of 1987. 

Nursing Mining Industry 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

6th day of November 1987. 

Order. 
THIS MATTER having come on for hearing before me 
on the 6th day of November 1987 and having heard Mr 
R. W. Richardson (of Counsel) on behalf of the applicant 
and there being no party desiring to be heard in 
opposition thereto and judgment being delivered on the 
said 6th day of November 1987 wherein I found that the 
application should be granted, and gave reasons 
therefor, it is this day, the 6th day of November 1987 
ordered and directed that the operation of the decision of 
the Commission given on the 6th day of October 1987 in 
matter No. CR329 of 1987 be stayed pending the hearing 
and determination of appeal No. 1419 of 1987. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

AWARDS/AGREEMENTS — 
Application for — 

CAR RADIO INSTALLER 
(CAR RADIO INSTALLATION INDUSTRY, 

AUSTRALIAN TRAINEESHIPS) INDUSTRIAL 
AGREEMENT No. AG13 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 32 — new agreement. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth 

and 
Western Car Radio Pty Ltd and Others. 

No. AG13 of 1987. 

THE CAR RADIO INSTALLER 
(CAR RADIO INSTALLATION INDUSTRY, 

AUSTRALIAN TRAINEESHIP) INDUSTRIAL 
AGREEMENT. 

Car Radio Installers Electrical 

SENIOR COMMISSIONER G.G. HALLIWELL. 
26th day of October 1987. 

Agreement. 
HAVING heard Mr L. Benfell on behalf of the applicant 
and there being no appearance on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby makes the following 
Agreement — 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

The Car Radio Installer (Car Radio Installation 
Industry, Australian Traineeships) Industrial Agreement 

This Agreement, made pursuant to the provisions of 
the Industrial Relations Act 1979 of Western Australia, 
this 7th day of July 1987 between the Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth and Western Car Radio Pty Ltd and 
Others; witnesseth that the parties hereto mutually 
covenant and agree the one with the other as follows:— 

This Agreement shall be known as the Car Radio 
Installer (Car Radio InstaUation Industry, Australian 
Traineeships) Industrial Agreement. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Area of Operation. 
5. Terms of Agreement. 
6. Definitions. 
7. Cancellations. 
8. Hours of Attendance. 
9. Conditions of Training. 
10. Savings. 
11. Disputes Settlement. 

3.—Scope. 
This agreement shall apply to any car radio installer 

trainee employed in any of the callings in the (Radio and 
Television Employees Award) No. 3 of 1980 employed in 
the industry of the employers named in Schedule A of 
this agreement. 

4.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

5.—Terms of Agreement. 
This agreement shall operate from the date of its 

having been signed by the parties hereto for a period of 
six months. Provided that where the agreement is 
terminated in accordance with section 43 of the 
Industrial Relations Act 1979 such termination shall not 
prejudice any training agreements of employment 
contracts between the trainee and the employers which 
were entered into during the currency of this agreement. 
Provided further that at any time after the date of this 
agreement the parties may negotiate with the other 
parties to amend or add to this agreement. 

6.—Definitions. 
"Training or Trainee Agreement" is an agreement for 

training made pursuant to section 37D of the Western 
Australian Industrial Training Act 1975. Such agreement 
shall be approved by the State Management (SMC) for 
traineeships and registered under the Industrial Training 
Act 1975. 

"Car Radio Installer Trainee" shall be a person who 
has entered into an agreement for training in any of the 
callings covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

"Relevant Award or Agreement" shall mean the 
award or agreement named in Clause 4 of this agreement. 

"Australian Traineeship System (ATS)" shall mean 
the traineeship system set up under the Industrial 
Training Act 1975 as a result of the report of the 
Commonwealth Committee of Enquiry into labour 
market programmes (Kirby Report) in response to 
recommendation 18 of that report. 

7.—Cancellations. 
A traineeship may be cancelled — 
(1) by mutual consent 
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(2) by either the employer or the trainee giving two 
weeks' notice on either side, or by the payment or 
forfeiture as the case may be, of one week's wages in lieu 
of notice. This does not affect the right to dismiss for 
misconduct and in such a case wages shall be paid up to 
the time of dismissal only. 

8.—Hours of Attendance. 
Trainees shall observe the ordinary hours of 

attendance per week maintained by employees at the 
work place where the training is being conducted. 

9.—Conditions of Training. 
(1) The employer shall ensure that the trainee is per- 

mitted to attend the prescribed off-the-job training 
course and is provided with the prescribed on-the-job 
training approved by the appropriate State Training 
Authority. The employer shall provide a level of super- 
vision during the period of the traineeship as set out in 
the training plan. 

(2) The trainee shall be engaged for a minimum of 12 
months as a full-time employee, provided that a trainee 
shall be subject to satisfactory probation period of one 
month. 

(3) Time spent on off-the-job training shall be allowed 
without loss or continuity of employment. 

(4) Wages — For the purpose of achieving stability of 
income for the trainee, the employer shall pay a weekly 
wage calculated on the following basis — 

Xx 39 
52 

where X equals the appropriate junior rate under the 
relevant award and 39 represents the actual weeks spent 
on-the-job in the 12 month period. 

Provided that the weekly wage payable to a trainee 
shall not be less than the minimum weekly rate set or 
recognised by the Australian Traineeship System. 

(5) Tools — The employer shall provide a trainee with 
the tools ordinarily required by that trainee in the per- 
formance of his work as a trainee car radio installer. 

(6) Overtime — Trainees shall not be required to work 
overtime unless in a particular establishment the working 
of some overtime is necessary for the training to be 
provided on particular work which can only be under- 
taken during overtime hours. 

(7) (a) Where the employment of a trainee by an 
employer is continued after completion of the trainee- 
ship period the service during the traineeship period shall 
be counted as service shall also be credited to any 
company based medical scheme and other schemes with 
minimum service criteria. 

(b) Should an employee resume employment with an 
employer within a period of three months from the end 
of the period of traineeship such employment shall be 
deemed to be continuous for the purpose of paragraph 
(a) of this subclause. 

(8) The provision of the relevant workers' compen- 
sation and occupational health and safety legislation 
shall apply to trainees. 

(9) Where possible traineeship positions shall be 
additional to normal staff numbers. Existing full-time 
employees shall not be displaced by trainees. 

(10) The Union shall be afforded reasonable access to 
trainees during work time for the purposes of explaining 
the role and functions of the Union. 

(11) Trainees whose services are terminated at the 
completion of the traineeship shall be paid annual leave 
entitlements plus 17.5 per cent loading. 

(12) On the completion of the traineeship the State 
Training Authority shall provide each successful trainee 
with a certificate under the Industrial Training Act 1975. 

10.—Savings. 
(1) The conditions of employment for trainees shall 

unless prescribed otherwise by this agreement be the 
conditions of employment laid down by the relevant 
award or agreement which would but for this agreement 
otherwise cover such employees. 

(2) The normal customs and practice of the employer 
shall apply except where it is contrary to this agreement. 

11.—Disputes Settlement. 
(1) Should any dispute arise as to the operation of this 

agreement and the parties are unable to resolve that 
dispute by amicable negotiation the parties shall refer 
such dispute to the Western Australian Industrial 
Relations Commission for — 

(a) conciliation in the first instance and failing that 
(b) for arbitration. 

(2) Should any dispute arise as to the operation of a 
"training" agreement such dispute shall be resolved 
through the settlement mechanisms presented by the 
Industrial Training Act 1975. 

Schedule A. 
Western Car Radio Pty Ltd 
287 Great Eastern Highway 
RIVERVALE WA 6103 
Western Car Radio Pty ltd 
784 Albany Highway 
EAST VICTORIA PARK WA 6101 
Western Car Radio Pty Ltd 
1412 Albany Highway 
CANNINGTON WA 6107 
Western Car Radio 
473 Scarborough Beach Road 
OSBORNE PARK WA 6017 
Professional Car Radio Installations 
13 Merton Street 
VICTORIA PARK WA 6100 
Luna Car Radio Centre Carguard WA 
123 Angove Street 
NORTH PERTH WA 6006 
Douglas Car Stereo 
440 Murray Street 
PERTH WA 6000 
Urquharts Discounts Audio Centre 
803 Wellington Street 
PERTH WA 6000 
Gardner Corporation Pty Ltd 
1387 Albany Highway 
CANNINGTON 
Procom Profession! Communication Services 
Unit 6 
43 Norma Road 
MYAREE WA 6154 
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IRON ORE PRODUCTION AND PROCESSING 
(HAMERSLEY IRON PTY LIMITED) AWARD 

No. A20 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 34 — new award. 

Hamersley Iron Pty Limited 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others. 

No. A20 of 1987. 

IRON ORE PRODUCTION AND PROCESSING 
(HAMERSLEY IRON PTY LIMITED) AWARD 

No. A20 of 1987. 
Various Occupations Mining (Iron Ore) 

COMMISSIONER W.S. COLEMAN. 
13th day of October 1987. 

A ward. 
HAVING heard Mr T.P. Lynch and with him Mr S.F. 
Hughes on behalf of the applicant and Mr D. Forster on 
behalf of the Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union of 
Workers, Western Australian Branch, Mr J. Mossenton 
on behalf of the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia, Mr C. Butcher 
on behalf of the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, Mr P. 
Bates on behalf of the Construction, Mining and Energy 
Workers' Union of Australia — Western Australian 
Branch, Mr B. Bryant on behalf of the Plumbers and 
Gasfitters Employees' Union of Australia, West 
Australian Branch, Industrial Union of Workers, Mr J. 
Long on behalf of the Transport Workers' Union of 
Australia, Industrial Union of Workers, Western 
Australian Branch and Mr O. Wood on behalf of the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and by consent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 being satisfied 
that its terms are not contrary to any General Order or 
any principle formulated as a result of General Order 
proceedings under section 51 of the Industrial Relations 
Act 1979 hereby makes the following Award — 

Hamersley Iron Pty Limited — 1987 Award Negotiations 
Explanatory Notes. 

These explanatory notes have been developed by the 
parties to this new award so that some greater clarity 
might exist and be maintained by all representatives of 
those parties in applying the provisions of the award on a 
fair and consistent basis. 

(1) Change: The content of this award represents the 
results of negotiations between representatives of the 
unions and the company. 

Those negotiations have been directed towards the 
achievement of numbers of changes to past practices or 
standards within the company's operations and as 
previously regulated by the provisions of former awards. 

The changes made by this award are, for the most part, 
identified by those particular provisions which have been 
highlight printed and are thus more easily recognised. 

Some other changes from the provisions of the former 
award have also been agreed and result in deletions 
having been made so that those former award provisions 
which have been deleted are no longer applicable under 
the new award. 

Collectively, those new additional provisions as high- 
lighted within this award and the deletion of some former 
provisions of the previous award represent the results of 
a package deal negotiation between the parties and their 
representatives. 

(2) Fixed Term of Award: Unless otherwise provided 
within the award, or unless otherwise allowed by the 
Industrial Relations Commission under its Wage 
Fixation Principles, it is the intention of the parties to 
this award that the provisions of the award will remain in 
force, and without change, for a period of at least two 
years. 

(3) National Wage Case Decisions: Subject to 
Decision and General Order by the Western Australian 
Industrial Relations Commission accordingly, it is the 
intention of the parties to this award that periodic future 
National Wage Case Decisions will be reflected by 
amendment to relevant provisions of this award to 
incorporate the terms of the Commission's General 
Order. 

(4) District Allowance: Notwithstanding the fixed 
term of this award, it is the intention of the parties that if 
the Western Australian Industrial Relations Commission 
amends the locality allowances specified by its awards 
generally, then any such relevant change in respect of 
Dampier, Karratha, Tom Price and Paraburdoo will 
result in amendment accordingly to the district allowance 
prescribed by this award. 

(5) Additional Employee Superannuation Benefits: It 
is intended by the parties to this award that new super- 
annuation benefits as negotiated between them as part of 
this total package deal will be used upon the terms of the 
Memorandum of Agreement as agreed. 

Accordingly, any amendment to the wage rates, 
service payments or district allowance prescribed by this 
award will also result in amendment to actual levels of 
contribution to be made by the company for its 
employees in the form of additional employee super- 
annuation benefits. 

(6) Hamersley Employees' Benefit Fund: Although 
the provisions relevant to that Fund do not form part of 
this award documentation, it is acknowledged and 
intended that as provided by the rules of the Fund, the 
calculation of the Notional Fund Wage will continue to 
be made annually at the end of December of each year. 

The level of equal contribution on behalf of members 
of that Fund, which is then to apply for the ensuing 12 
months, is thus calculated and then becomes payable by 
the company and each employee on that basis. 

The existing level of weekly contribution for 1987 is 
$20.50. 

(7) New Classification Structure: The content of this 
award reflects in Clause 32 a substantial change to the 
historical classification structure of the former awards. 

The new award classification structure is intended to 
materially assist achievement of greater efficiency for the 
company by optimal utilisation of each employee on 
work within the competence of that employee. 

Within that intention, it is jointly accepted and agreed 
that each individual employee will be appropriately 
classified under the provisions of the new award and thus 
paid the relevant wage rate specified by the award. 

Each classification at each wage level also has specified 
by Clause 8 of the award the job role definition which 
details the broad scope and level of work to be performed 
by that employee. 

In classifying each employee, the individual has also 
been provided with, for personal references and under- 
standing, a written classification which categorises the 
position occupied by that individual and details therein 
the broad work functions by enumeration of some 
specific elements of that job role. 

Each individual occupying a specific classified 
position under this award is intended to then be mostly 
and regularly employed by the company, whilst so 
classified, on the substantive job function of that 
particular classification, e.g.:— 

Substantive Job Role 
Mine Production 
Employee — Level 1 Shovel Operator 
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Maintenance Employee Mechanical or Electrical 
— Level 3 Tradesperson 
Services Employee Building Tradesperson 
— Level 1 
Plant Production Ore Handling 
Employee — Level 5 Equipment Operator 
Rail Operations Mainline Locomotive 
Employee — Level 1 Driver 
Power Generation Assistant Plant 
Employee — Level 2 Controller 
Maintenance Employee Assisting a 
— Level 9 Tradesperson 

All job function definitions in Clause 8 of the award 
refer to employees being then employed on a' 'major and 
substantial basis" to regularly carry out "general" and 
"specific" duties. Many of those definitions also refer to 
"routine minor maintenance" as forming part of the job 
scope of the particular classification. 

It is the intention of the parties to this award that joint 
clarity should exist as to the application of those 
foregoing expressions, viz'.— 

"Major and substantial" or "major and 
substantive" in reference to a classified position is 
intended to refer to the primary role of that position 
— its key elements which, as the major substance of 
the function, are readily recognised and ascertain- 
able by reference to the work mostly done and which 
forms the significant part of that job role for which 
the individual is employed, classified and paid. 

"Routine minor maintenance" or "minor routine 
maintenance" is intended to refer to supplementary 
work within that classified position which, of itself, 
does not constitute the primary substance of that 
job role but which may also be expected to be done 
on an incidental basis by employees in that classified 
position as and when required. 

"Incidental" work is intended to mean the doing 
of work which, of itself, is not the primary or 
substantive job role of that classified position but, 
on a commonsense and practical basis, is reasonable 
for that employee to be expected to carry out. 

Work incidental to the substantive job role may 
be expected to occur as a natural extension of that 
substantive function or it may also be other work 
which is not so connected to the substantive role but 
arises on a random or casual basis and still 
comfortably fits with that employee being sensibly 
able to be expected to then do that incidental work. 

Classification Progression: It is the intention of the 
parties that employees will have reasonable opportunity 
to progress from a lower to a higher classification level 
and thus obtain an increase in wages paid based on the 
acquisition of additional skills and the actual 
performance of higher levels of work in a competent 
manner and on a regular basis. 

It is recognised that whilst training will in some cases 
be the result of participation in formal training courses, 
it will also equate to derived experience from actual 
involvement on particular work and equipment or 
process within the company's operations. 

Subclause (5) of Clause 32 of this award is definitive as 
to the criteria to be applied in assessment of entitlement 
of individuals to be reclassified. 

Provision is also made whereby the employee who 
feels he has been incorrectly denied reclassification may 
seek and obtain a classification committee of review. 
This provision is not intended to preclude a union or the 
company referring any such disagreement to the 
Commission if that party to the award seeks to do so. 

Payment for Work: The wage levels set by the award 
reflect the rate of wage payable by the company for 
performance of the substantive or primary job role at 
each classification level, together with any incidental 
work which may then also sensibly be expected to be 
done by that employee in that classified position. 

It is intended that employees be paid for the fact of 
skills required and actually utilised by the company on a 
regular basis within a fair and commonsense practical 
application or interpretation of the substantive job role. 

Mixed Functions and Higher Duty Payments: 
Historical provisions of former awards which resulted in 
employees having entitlement to an additional payment 
when performing work of a "higher duty" nature have 
been deleted from this new award. 

It is the intention under this new award that employees 
be classified and paid at specified wage levels based on 
their substantive job role whilst accepting the require- 
ment to also carry out incidental or lesser paid work 
without change in wages and without classification or 
other demarcation restrictions. 

Work Within Competence: The expression "work 
within competence" is intended to mean that individual 
employees may be utilised to carry out any work within 
that employee's skills and abilities to then perform that 
work safely and satisfactorily and subject at all times to 
any relevant statutory requirements as to licensing or 
other certification. 

Flexibility and Efficiency: Within the negotiation of 
this award, the company has been willing to increase the 
levels of wages payable to its employees subject to the 
removal of restrictions (under former awards or 
historical practices) which have been a negative influence 
on the optimal utilisation by the company of the skills 
and expertise of its workforce. 

The broadbanding and restructuring of the classifica- 
tions of employees and wage rates payable, together with 
the new job role definitions, provide detailed expression 
of the changes now to be implemented and from which 
improved efficiency will be achieved through practical 
flexibility in utilisation of all employees. 

(8) In-Plant Messing: The decision has been taken to 
discontinue the provision of midshift meals to those 
employees so entitled under the provisions of previous 
awards. 

In consequence, a number of changes have been made 
by the new award in respect of in-plant messing and the 
provision of midshift or overtime meals. 

A meal allowance is now payable to all employees in 
lieu of the supply of such meals. The messing component 
of charges applicable under the award to employees 
resident in single quarters has also been reduced on a pro 
rata basis. 

All employees will now have to provide for their own 
midshift or other meal requirements when at work. 

Arising from the negotiations of this new award and 
the agreement reached in respect of in-plant messing, it 
then becomes necessary for the company to formally 
notify and vary existing contract provisions with on-site 
catering contractors. 

The parties have agreed that the transition from the 
old to the new arrangements will commence to apply four 
weeks after the pay period which first commences from 
the date of issue of this award by the Industrial Relations 
Commission. 

(9) Smoko/Rest Periods: Historical provisions and 
practices whereby employees have collectively 
temporarily ceased work in the first half of each shift to 
take a fixed smoko/rest period of 15 minutes are no 
longer to occur under this new award. 

The company will continue to supply smoko rations 
for its employee workforce which will then generally be 
taken on the job and will not be cause for:— 

• a halt to the continuity of the production 
process; nor 

a delay to completion of any other work which 
directly relates to achievement of continuity of 
production. 

(10) Shift Tradesmen: 
• Existing Shift Fitters or Shift Electricians who 

are currently employed as such and who 
conform with the definition of "Shift 
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Tradesman" under Award No. 15 of 1985 will, 
for the purposes of transition from the old to 
the new award, become reclassified under that 
new award as a Maintenance Employee — 
Level 2 provided that the individual then 
continues to be employed (at least) in the role of 
a Shift Tradesman as previously defined. 
Under the proposed new award, the definition 
of Maintenance Employee — Level 2 is specific 
in prescribing the need for such employees to 
possess and apply a wider range of skills than 
has simply been required of a Shift Tradesman 
under the former award. Therefore, some 
existing Shift Tradesmen will need to acquire 
additional skills in order to qualify for more 
permanent reclassification as Maintenance 
Employees — Level 2. 

• It is the company's intention to also encourage 
Maintenance Employees — Level 3 under the 
new award to obtain and apply the wider range 
of skills as represented for the Level 2 
Maintenance Employee as defined. 
The demonstrated ability to become and be 
employed as a Level 2 Maintenance Employee 
will include being employed, in some cases, in 
an expanded role to that of the Shift 
Tradesman under the former award. 
It will be necessary that some existing Shift 
Tradesmen revert to day work to enable other 
Maintenance Employees — Level 3 to obtain 
that wider experience and additional skills as 
part of becoming reclassified to a position of 
Maintenance Employee — Level 2. 

• A Shift Tradesman (as defined) who, in 
transition from the old to the new award, 
becomes reclassified as a Maintenance 
Employee — Level 2 and who then 
subsequently reverts to day work under the new 
award will be reclassified to Maintenance 
Employee — Level 3 unless the individual has 
then obtained and has been applying a wider 
range of skills than those of a Shift Tradesman 
only. 

(11) Use of Negotiation Transcript: The transcript 
record of the negotiations between the parties which 
resulted in the making of this 1987 award is able to be 
referred to and utilised by either party in any proceedings 
before the Western Australian Industrial Relations 
Commission after the issuance of this award by that 
Commission. 

1.—Prevention of Disputes. 
The provisions of this clause represent an outcome of 

the negotiations between the unions and the company for 
the making of a new award. 

The company's operations are totally interdependent. 
Reliable and continuous production in all sectors of the 
company's operations from the mines, through the rail 
system and in the port, is necessary to enable the 
company to effectively and efficiently supply iron ore of 
the required quality and quantity to meet its contractual 
obligations and to take advantage of opportunity sales. 

The international iron ore mining industry is an 
intensely competitive industry which presently requires 
producers to compete in a declining market for tonnage 
volumes at falling product prices, in circumstances in 
which the international customers have many options 
and other sources from which to obtain their supplies of 
iron ore. 

The company has recently obtained approvals which 
will result in a joint venture with the China Metallurgical 
Import and Export Corporation for the joint develop- 
ment of the Channar ore resources into an operating 
mine. To bring this opportunity to fruition will require 
the raising and expenditure of substantial new capital 
moneys to finance the development and construction of 
the new mine resource and its attendant services. 

It is acknowledged by the company and the unions that 
the Channar Mine will be integrated with the company's 
other operations and will be dependent on the 
continuous operation of the other mines, rail and port. 
This new market opportunity enables the company to 
recover from loss of tonnages to other markets and 
provides a confident base from which to plan to take 
advantage of any future improvements in the current 
adverse market situation. 

The decision for Hamersley to expand its mining 
operations is, therefore, a potential opportunity of sub- 
stantial importance for the company, for its employees, 
and for the State of Western Australia and Australia. 

The company and the unions recognise that the 
industrial relations performance of the company and of 
its employees has progressively improved since 1981. 
However, there is further scope for improvement. The 
adoption of and commitment to new methods of 
preventing disputes will assist in achieving a required 
improvement. 

(1) Objectives: 
(a) To establish between the parties an 

improvement in their industrial relationships 
for the future benefit of all concerned, whilst at 
the same time providing a basis by which 
agreement can be reached to allow changes to 
occur which will improve productivity and 
efficiency without unnecessarily affecting the 
aspirations of either party in the current 1987 
award negotiations. 

(b) To provide a means whereby the parties can 
eliminate costly disputes arising from actions or 
decisions of:— 

(i) the company, its managers and/or their 
representatives; or 

(ii) unions and convenors, shop stewards or 
members of the union(s) as employees 
of the company. 

(c) To facilitate the parties and their representa- 
tives in acting, at the lowest practical level, to 
amicably achieve settlement to any disagree- 
ment which may arise between them. 

(d) To utilise the Industrial Relations Commission 
for resolution of disagreements or disputes 
unable to be mutually resolved between the 
parties to this award. 

(e) To prevent industrial disputes becoming cause 
for interruption to the company's operations. 

(f) To achieve these mutually agreed objectives. 

(2) Commitment: 
(a) All parties offer and exchange to each other a 

commitment that all disagreements which may 
arise between them will fairly and competently 
be resolved by:— 

(i) the parties and their representatives 
adhering to and applying the terms of 
this clause to their conclusion; 

(ii) ensuring that all employees of the 
company — staff and wages — are 
aware of the procedures to be observed 
and applied by all concerned; and 

(iii) the conduct of ongoing education 
programmes on an "as required" basis 
within the areas of operations for the 
purpose of achieving the foregoing. 

(b) The procedures specified for settlement of 
disputes by this clause will be fully observed at 
all times by all parties and their representatives. 

(c) Should either party or their representatives act 
contrary to the procedures set out by this 
clause, immediate action will be taken by the 
company and union(s) to endeavour to put an 
end to that action. 
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(d) It is a commitment between the parties that no 
industrial action will occur whilst these pro- 
cedures are being applied to a conclision for 
resolution of any disputed issue. 

(e) "Industrial action" shall mean any strike, stop 
work meeting or ban and/or limitation as may 
be sought to be imposed by employees and/or 
any union party to this award. 

(f) (i) The parties recognise that the introduc- 
tion of substantial change which has a 
major impact on employees can give rise 
to dispute situations which then require 
settlement under these procedures. 

(ii) The parties also recognise and accept 
that the company, through its super- 
visors, needs to be able to continue to 
manage day to day work within the 
operations. 

(iii) The company accepts that when major 
change is sought to be introduced, and if 
the unions object to that proposed 
change, the status quo will be main- 
tained pending resolution under these 
procedures or arbitration by the 
Commission if the matter of change is 
an industrial matter. 
The definition of major change may 
mean different things to different 
people but its context is intended to 
mean major change of a substantial 
nature by changes of real significance to 
past practice or the introduction of new 
practice outside the provisions of this 
award. 

(3) Settlement of Disputes Procedures: The company 
undertakes that any disagreement or dispute will always 
be viewed as a matter of importance by the relevant 
managers of the company's operations who have 
responsibility for employees covered by this award, 
including disputes arising from actions or decisions of 
the relevant managers or their representatives. 

The company, through its managers, and the unions, 
through their State officials and on-site representatives, 
will amicably seek to resolve between them disagree- 
ments or disputes which may arise. 

(a) (i) An employee who has a grievance or 
complaint or an employee who feels that 
entitlements of the industrial award are 
being denied to the employee should 
first discuss the matter with the 
supervisor. 
An employee may discuss with the 
supervisor any grievance affecting that 
employee, but this subclause does not 

(ii) 

(iii) 

(b) (i) 

(ii) 

(c) (i) The supervisor shall discuss the formal 
written grievance with the superinten- 
dent of the employee who will then 
investigate the matter and provide to the 
employee and supervisor an answer in 
writing in respect of that written 
grievance by the employee. 

(ii) If the employee is not satisfied with the 
written answer provided by the super- 
intendent, the employee may request the 
shop steward to take the matter up with 
the superintendent or unit manager. 

(iii) If the written answer to an employee's 
grievance remains unsatisfactory to the 
shop steward, then as soon as practical 
the convenor will be provided by the 
superintendent with a copy of that 
written answer to the grievance. 

(iv) The convenor may seek to hold 
discussions with the superintendent or 
unit manager concerning the unresolved 
grievance and if those discussions do not 
resolve the matter, then:— 

(aa) the convenor may advise the unit 
manager that the matter will be 
taken further to achieve resolu- 
tion; and in that event 

(bb) the convenor and unit manager 
shall respectively act to advise a 
State official of the union and 
the General Manager; and 

(cc) all parties shall then act promptly 
and expeditiously to seek to 
resolve the matter. 

(4) The convenor may act to formally notify the 
company and the State union in writing that it is the 
intention of the union to take industrial action, always 
provided that:— 

(a) in the case of a written grievance, the 
procedures specified by subclause (3) have been 
fully concluded; or 

(b) in the case of an issue which is not the subject ot 
a written grievance, the convenor has first held 
prior discussions with the unit manager but 
those discussions have not resolved the then 
issue. 

(5) Formal Notice of Dispute: 
(a) Each union party to this award has committed 

that the members of that union employed by 
the company will not take industrial action at 
least until after:— 

prevent a shop steward from making a 
direct approach to the supervisor on 
behalf of the employees represented by 
that shop steward. 
The supervisor will make any necessary 
enquiries and will attempt to resolve the 
matter for the employee by providing an 
authoritative answer, if not on the same 
shift, as soon as it is practical to do so. 
If any such matter requires time to 
obtain a final answer, the supervisor will 
keep the employee informed of 
progress. 
If the employee is not satisfied with the 
answer provided by the supervisor, the 
employee may elect to submit a formal 
written grievance to the supervisor. 
The employee may request the super- 
visor to arrange for the shop steward to 
advise and assist the employee on the 
submission of the formal written 
grievance. 

(i) the procedures specified by subclauses 
(3) and (4) have been fully concluded; 
and 

(ii) the convenor has given the company and 
the State union formal notice in writing 
of the union's potential intention to 
commence industrial action in respect of 
an unresolved issue. 

(b) (i) The period of formal notice of potential 
intention to take industrial action shall 
not be less than five ordinary working 
days, excluding weekends and public 
holidays, from the date of receipt by the 
company of the written notification. 

(ii) Both parties will act promptly and 
expeditiously to resolve any dispute 
which is the subject of a formal notice of 
potential intention to commence 
industrial action; and 

(iii) shall do so by negotiation or by involve- 
ment of the Industrial Relations Com- 
mission, or both. 
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(c) When the assistance of the Industrial Relations 
Commission is considered necessary to resolve 
the dispute, the parties will notify it of:— 

(i) the fact of the unresolved issue; 
(ii) the steps taken to try to resolve the issue 

between them; and 
(iii) the matters remaining in dispute and 

requiring the involvement of the 
Industrial Relations Commission. 

(6) Settlement of Demarcation Disputes: 
(a) The parties acknowledge that issues can arise 

within and/or between unions with respect to 
the constitutional coverage of certain classes of 
work within the company's operations. 

(b) Where such a demarcation issue arises, the 
State secretaries of the unions concerned shall 
attempt to amicably resolve the issue between 
the unions and, in any event, without 
disruption to the normal requirements of the 
company in the conduct of its operations. 

(c) The unions undertake that constitutional 
demarcation disputes will not result in 
industrial disruption to any of the company's 
operations. 

(7) Progress Review: The parties have agreed that, 
subject to request by one party to the other following a 
minimum period of 12 months from the commencement 
of this award, they will collectively meet to review 
progress and/or consider changes to the content of this 
clause. Any such review may not include variation to 
subclause (5) (b) (i) of this clause. 

2.—'Title. 
This award shall be known as the Iron Ore Production 

and Processing (Hamersley Iron Pty Limited) Award 
1987 and replaces Award No. A15 of 1985 and Orders 
No. C569 and C569(A) of 1987. 

3. —Arrangement. 
Division 1 — Part 1. 

1. Prevention of Disputes. 
2. Title. 
3. Arrangement. 
4. Area and Scope. 
5. Term. 
6. Cyclone Shutdown. 
7. Contract of Employment. 
8. Definitions. 
9. Part-Time Employees. 
10. Apprentices. 
11. Junior Employees. 
12. Students. 
13. Hours. 
13A. Application of 38-Hour Week Provisions. 
14. Overtime. 
15. Shiftwork. 
16. Weekend Work. 
17. Holiday Work. 
18. Time and Wages Record. 
19. Payment of Wages. 
20. Special Leave. 
21. Holidays. 
22. Annual Leave. 
23. Sick Leave. 
24. Long Service Leave. 
25. Distant Work. 
26. Posting of Notices. 
27. Union Representation. 
28. Transportation To and From Work. 
29. Utilisation of Contractors. 
30. Special Rates and Provisions. 
31. Workers' Compensation. 
32. Wages. 
33. Maternity Leave. 
34. Railway Signals and Communications. 
35. AWU Mineworkers — Mine Production, Tom 

Price. 

Division 1 — Part 2. 
1. Application of Award. 
2. Arrangement. 
3. Contract of Employment. 
4. Hours. 
5. Shiftwork. 
6. Payment of Wages. 
7. Classification and Wage Rate. 
8. Meals and Meal Allowances. 
9. Annual Leave. 
10. Relocation — Transitional Provisions. 
11. Enginemen at Mines. 

Division 2 — Part 1. 
1. Purpose of this Division. 
2. Arrangement. 
3. District Allowance, Accommodation and 

Other Charges. 
4. Recreational Leave Travel Assistance. 
5. Service Payments. 
6. Safety Code. 
7. Disability Allowances. 
8. Tool Allowances. 
9. Redundancy. 
10. Travelling on Engagement. 
11. Trade Union Training. 

Schedules to this Award. 
Schedule No. 1: Memorandum of Agreement — 

Employee Superannuation. 

4.—Area and Scope. 
(1) This award:— 

(a) relates to the iron ore production and 
processing industry as hereinafter defined and 
as carried on by Hamersley Iron Pty Limited; 

(b) applies to employees employed by the 
respondent in any calling mentioned in the 
award; and 

(c) is restricted in its operation to the area of the 
State between 18th and 26th parallel of South 
Latitude. 

(2) For the purpose of this award, the iron ore 
production and processing industry includes the 
operations of quarrying, mining, crushing, transporting, 
treating, storing, loading and unloading of iron ore, and 
work incidental thereto. 

5.—Term. 
(1) Except as specifically provided to the contrary, the 

provisions of this award shall come into force from the 
beginning of the pay period which first commences on or 
after the 30th day of August 1987, and shall thereafter 
remain in force for a period of not less than two years 
from that date. 

6.—Cyclone Shutdown. 
(1) Notwithstanding the provisions of Clause 7 and 

subject to the provisions of this clause, the following 
shall apply when, because of a cyclone, the employer 
stands down those employed under this award. 

(2) Each employee who:— 
(a) at the commencement of the cyclone period 

reports for and remains at work until otherwise 
directed by the employer; and 

(b) following the "all clear", resumes duty in 
accordance with the direction of the employer, 
shall be paid for the normal rostered ordinary 
time hours, including the 20th shift, but 
excluding overtime hours occurring during the 
stand down. 

(c) Notwithstanding the provisions of this sub- 
clause, an employee who, prior to the stand 
down due to a cyclone, has commenced an 
overtime shift shall be paid what would have 
been earned on that shift but for the stand 
down. 
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(3) An employee who, on any day during the cyclone 
stand down:— 

(a) is required for work and is requested to do so by 
the employer; and 

(b) is not willing or available to work when so 
requested, 

is not entitled to pay for that day. 
(4) (a) An employee who is required to remain at or 

who is called out to work during the period of time in 
which the operation has been stood down because of a 
cyclone shall be paid for all time worked at penalty rates 
but not so as to exceed a maximum of double time unless 
the day concerned is a public holiday in which event the 
maximum payment, subject to other provisions of this 
award, shall not exceed IVi times the single time rate. 

(b) A continuous shift employee who is required to 
work as provided in paragraph (a) on a Sunday ordinary 
shift during the period in which the operation has been 
stood down shall be paid to the maximum of 2Vi times 
the single time rate. 

(5) (a) After the "all clear" has been given, each 
employee shall be notified by the employer of:— 

(i) the time at which normal operations are to 
resume; and 

(ii) the time at which employees are to resume 
work; and 

an employee who does not present for work at the time 
referred to in subparagraph (ii) is, in respect of that day, 
only entitled to payment for time worked. 

(b) The notification to be given by the employer to the 
employee pursuant to paragraph (a) of this subclause 
may be per medium of written notice or by special 
announcement broadcast by radio and/or television 
within the relevant area of the company's operations 
provided that such an announcement is repeated at not 
less than hourly intervals on at least two occasions prior 
to the then stated time at which normal operations are to 
be resumed. 

(6) Where, on the day following the resumption of 
normal operations or on any subsequent day, an 
employee cannot, because of damage caused to the 
operations by cyclone, be usefully employed, the pro- 
visions of subclause (7) of Clause 7 apply in respect of 
any such day. 

(7) A Power Station operative who, because of a 
cyclone stand down pursuant to this clause, is required to 
remain at work for more than 12 consecutive hours shall 
be paid for all time worked in excess of 12 hours at the 
rate of triple time provided always that, irrespective of 
the day and the rate otherwise applicable under this 
award, no payment to be made will exceed a maximum of 
triple the ordinary single time rate of pay. 

(8) Any dispute arising under this clause may be 
referred for determination by the Industrial Relations 
Commission. 

7.—Contract of Employment. 
(1) A contract of employment to which this award 

applies may be terminated in accordance with the 
provisions of this clause and not otherwise, but this 
subclause does not operate so as to prevent any party to 
such a contract from giving a greater period of notice 
than is hereinafter prescribed, nor to affect the 
employer's right to dismiss an employee without notice 
for misconduct which, at law, would justify summary 
dismissal. 

(2) Subject to the provisions of this clause, a party to 
the contract of employment may on any day give to the 
other party the appropriate period of notice of termina- 
tion of the contract prescribed in subclause (5) and the 
contract terminates when that period expires. 

(3) In lieu of giving the notice referred to in subclause 
(2), an employer may pay the employee concerned the 
ordinary wages for the period of notice to which that 
employee would otherwise have been entitled. 

(4) (a) Where an employee leaves the employment:— 
(i) without giving the notice referred to in 

subclause (2); or 
(ii) having given such notice, before the notice 

expires the employee forfeits entitlement to any 
moneys owing under this award except to the 
extent that those moneys exceed the ordinary 
wages for the period of notice which should 
have been given. 

(b) In a case to which paragraph (a) applies:— 
(i) the contract of employment shall, for the 

purposes of this award, be deemed to have 
terminated at the time at which the employee 
was last ready, willing and available for work 
during ordinary hours under the contract; and 

(ii) the provisions of subclause (2) shall be deemed 
to have been complied with if the employee 
pays to the employer, whether by forfeiture or 
otherwise, an amount equivalent to the 
employee's ordinary wages for the period of 
notice which should have been given. 

(5) The period of notice referred to in subclause (2) is 
one week, provided that an employee who gives notice 
within one hour of the time from which the normal shift 
commences on any day shall be deemed to have complied 
with the requisite one week period of notice and may 
lawfully terminate the contract at the end of the fifth 
normal shift following the day on which the notice was 
first given, always provided that no period of notice will 
be required to be longer than seven consecutive days. 

"Normal shift" shall not include any overtime shift 
for the purposes of this subclause but does include a 
rostered 20th shift in the case of a continuous shift work 
employee. 

(6) (a) An employee whose employment terminates 
shall, in respect of any period of time less than a 
completed 12 monthly qualifying period for the purposes 
of annual leave by that employee, be paid the wages due 
up to the time of termination. 

(b) The "wages due" shall be calculated on the rate of 
wages prescribed by Clause 32 and shall include pro rata 
annual leave then accrued in respect of each completed 
week of service for the time period of less than 12 
months. 

(7) (a) Subject to the provisions of this subclause, the 
employer may deduct payment for any day during which 
an employee cannot be usefully employed because of:— 

(i) any strike, ban or limitation of work; or 
(ii) any breakdown of machinery or other 

occurrence or event for which the employer 
cannot reasonably be held responsible. 

(b) Any dispute as to the deduction of payment 
pursuant to paragraph (a) shall be discussed between the 
employer and the union concerned and, if unresolved by 
such discussions, shall be referred to the Industrial 
Relations Commission by that union for hearing and 
determination. 

(c) In referring a dispute to the Commission under this 
subclause, the union may seek a declaration and order:— 

(i) that the employees concerned or any of them 
could have been usefully employed; and/or 

(ii) that any pay deducted by the employer be 
refunded in whole or in part to the employees 
concerned or to any of them. 

(d) In determining a dispute under this subclause, the 
Commission may take into consideration the duration of 
any interruption of work, whether by strike or other 
cause; the effects of any such interruption; the extent, if 
any, to which the employer caused or contributed to the 
occurrence of the interruption; the endeavours made by 
the employer to maintain or re-establish production, 
repair a breakdown or provide alternative useful work; 
and the extent to which the employees concerned co- 
operated in any such endeavours, together with any other 
matter deemed relevant by the Commission. 
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(e) In any case to which this subclause applies:— 
(i) the first four hours of any shift shall be paid for 

unless the employee is notified at least four 
hours before the starting time of the shift that 
the employee will not be required for duty; or 

(ii) if the employee is notified and is stood down 
during the second half of the shift on that day 
and is not then required to work to the 
completion of that shift, the employee shall be 
paid as if that shift had been completed. 

(8) (a) Each employee is expected and required to 
attend work during the rostered ordinary hours of work 
of that employee and may not be absent from work on 
any such day without the prior approval of the supervisor 
to do so. 

(b) Irrespective of whether the absence is then paid or 
unpaid under the provisions of this award, an employee 
who seeks to be absent during the ordinary hours of work 
on any day shall make prior request to and obtain prior 
approval from the supervisor for that absence. 

(c) An employee who, through sudden and unforeseen 
circumstances, is unable to report for and attend the 
employment on any ordinary work day shall notify the 
supervisor before the commencement of the shift on that 
day or, in any event, by not later than two hours after the 
normal commencement time of that shift. 

(d) An employee whose absence from the employment 
has not been the subject ot prior approval by the super- 
visor or has not been notified to the supervisor or, in the 
event of sudden and unforeseen circumstances, an 
employee whose absence was notified to the supervisor 
later than two hours after the commencement time of the 
shift, is absent without leave unless, on the merits of the 
then circumstances, the employer deems such an absence 
to be an authorised absence. 

(9) (a) An employee who, without prior notification 
to and the prior or subsequent approval of the company, 
is absent from work for one week shall be deemed to have 
abandoned the employment unless and until, in the 
circumstances of any particular case, the employer 
otherwise agrees or, in the event of dispute, the 
Commission otherwise determines, but this subclause 
does not affect the employer's right of dismissal referred 
to in subclause (2). 

For the purpose of this subclause "one week" shall 
mean an unauthorised absence from work of seven 
consecutive days or five consecutive ordinary shifts, 
whichever occurs first. 

(b) In the event of refusal by the company of a request 
for approval of absence from work, the onus is upon the 
employee to have returned to the normal work on time. 

(10) (a) All employees are employed by the company 
under the provisions of this award on the basis that each 
employee will carry out all work within the competence 
of that employee as directed by the company. 

(b) An employee may be reclassified from one position 
to another under this award by being given one week's 
notice of the reclassification or by payment for up to one 
week at the appropriate wage rate if insufficient notice of 
reclassification occurs. 

(11) Notwithstanding the provisions of this clause, but 
subject to the provisions of Clause 15 (Shift Work), an 
employee shall transfer from day work to shift work and 
from shift work to day work if and when required by the 
employer to do so. 

(12) The employer is under no obligation to pay for 
any day not worked upon which the employee is required 
to present for duty, except where this award makes 
specific provision for payment for such absence. 

(13) Unless specified to the contrary by other 
provisions of this award, the terms and conditions set out 
by the award shall have equal application to male and 
female employees. 

8.—Definitions. 
(1) In this award, unless a contrary intention is 

apparent from the context:— 
• ' 'Capacity'' means the maximum load a vehicle 

is permitted to carry in accordance with the 
licence issued in connection therewith under the 
Traffic Act, provided that where the vehicle is 
not so licensed it means the capacity attributed 
to the vehicle by the maker or seller thereof. 

• "Commission" for all purposes of this award 
means the Western Australian Industrial 
Relations Commission. 

• "Continuous shift work" means a shift system 
which, except for breakdowns or other circum- 
stances beyond the control of the employer, is 
worked without interruption over the seven 
days of each week and for the purposes of this 
award, includes a two or three shift system on 
which those so employed are regularly rostered 
to work their ordinary hours of work on a 
Saturday, Sunday and public holiday as well as 
any other day of the week. 

• "Convenor" means the senior shop steward:— 
(a) who has been appointed as such in 

accordance with the custom of the 
relevant union; 

(b) who has been accredited by the union; 
and 

(c) whose accreditation has been notified to 
the company by the union in writing 
and, in the absence of the convenor, 
means the accredited deputy. 

• "Employer" means the company party to this 
award. 

• "Junior employee" means an employee who is 
under the age of 18 years who is not an 
apprentice and who normally resides in the 
parental home in the same area as other 
employees to whom this award applies. 

• "Ordinary hours" means the hours prescribed 
in or pursuant to Clause 13 of this award. 

• "Parties" means the unions signatory to this 
award on the one part and the company on the 
other part. 

• "Public holiday" means a day observed as a 
holiday pursuant to this award. 

• "Rostered day off" means a day not worked 
pursuant to any roster under this award but 
does not include a leisure day off. 

• "Subclause" means a subclause of the clause 
or, as the case may be, the schedule in which it 
appears, and "paragraph" and "subpara- 
graph" have a corresponding meaning. 

• "Union" means the industrial union of 
employees which is registered under the 
Industrial Relations Act 1979, and is party to 
this award. 

• "Shop Steward" means an employee:— 
(a) who has been appointed in accordance 

with the custom of the relevant union to 
represent the fellow members in the 
section of the company's operations in 
which that shop steward is employed; 

(b) who has been accredited by the union; 
and 

(c) whose accreditation has been notified to 
the company by the union in writing. 

• "Week" means a period of seven consecutive 
days but, for purposes of the application of this 
award, shall be deemed to be:— 

(a) a period not exceeding seven consecu- 
tive days in which the employee is 
required by the award to work up to five 
ordinary time shifts of eight hours' 
duration for each shift; and 
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(b) allows that an employee who gives or 
receives notice in the week in which the 
rostered leisure day off occurs may only 
be required to work up to four ordinary 
time shifts, each of eight hours' 
duration. 

"Electrician Special Class" means, subject to 
paragraph (c) hereunder, an Electrical Fitter or 
Electrical Installer who:— 

(a) (i) has satisfactorily completed a 
prescribed post-trade course in 
industrial electronics; or 

(ii) has, whether through practical 
experience or otherwise, 
achieved a standard of know- 
ledge comparable to that which 
would be achived under subpara- 
graph (i) hereof; and 

(b) (i) is engaged on work on or in con- 
nection with complication or 
intricate circuitry, which work 
requires for its performance the 
standard of knowledge referred 
to in paragraph (a) hereof; and 

(ii) is able, where necessary and 
practicable, to perform such 
work without supervision and by 
the use of complicated schematic 
diagrams to examine, diagnose, 
modify, correct, test and install 
systems comprising complicated 
or intricate interconnected 
circuits, but does not include 
such an employee unless the 
work then performed requires 
for its performance knowledge in 
excess of that gained by the satis- 
factory completion of the appro- 
priate technical college trade 
course. 

(c) For the purpose of this award, an 
employee shall be deemed to be an 
Electrician Special Class only for the 
time during which the employee meets 
the foregoing conditions, unless:— 

(i) that time exceeds two days per 
week; or 

(ii) in the opinion of the employer, 
or in the event of disagreement, 
in the opinion of the Board of 
Reference, that time is likely 
during the course of the employ- 
ment to exceed two days per 
week on average; 

in which case, the employee shall be 
classified as Electrician Special Class for 
as long as the employment continues on 
either of those bases. 

(d) In the event of disagreement about the 
implementation of the "Electrician 
Special Class" provision, a Board of 
Reference shall determine the matter. 

(e) For the purpose of this definition, the 
following courses are deemed to be pre- 
scribed post-trade courses in industrial 
electronics:— 

(i) Post-Trade Industrial Electron- 
ics Course of the New South 
Wales Department of Technical 
Education; 

(ii) the Industrial Electronics Course 
(Grades 1 and 2) as approved by 
the Education Department of 
Victoria; 

(iii) the Industrial Electronics Course 
of the South Australian School 
of Electrical Technology; 

(iv) Industrial Electronics (Course 
"C") of the Department of 
Education, Queensland; 

(v) the Industrial Electronics Course 
of the Technical Education 
Department of Tasmania; 

(vi) the Certificate in Industrial Elec- 
tronics of the Technical Educa- 
tion Division, Education Depart- 
ment of Western Australia. 

(2) Mine Production Employees: 
(a) Other than AWU Mineworkers so classified in 

Pit Production, Tom Price: 
• "Mine Production Employee — Level 

8": means an employee classified as 
such who is then employed on a major 
and substantial basis to regularly carry 
out general and specific duties within 
the competence of that employee 
including, when relevant, training for 
reclassification to another classified 
position. 

e "Mine Production Employee — Level 
7": means an employee classified as 
such who is then employed on a major 
and substantial basis to regularly carry 
out general and specific duties within 
the competence of that employee 
including lesser paid duties, and who is 
then also undergoing training for a 
period of not more than 40 weeks to 
obtain statutory certification for 
operation of power shovels in Pit 
Production. 

• "Mine Production Employee — Level 
6": means an employee classified as 
such who is then employed on a major 
and substantial basis to regularly carry 
out general and specific duties within 
the competence of that employee 
including less paid duties, and who is 
then employed to operate some drilling 
equipment but who is not yet competent 
or utilised to operate the whole range of 
drilling equipment. 

• "Mine Production Employee — Level 
5": means an employee classified as 
such who is then employed on a major 
and substantial basis to regularly carry 
out general and specific duties within 
the competence of that employee 
including lesser paid duties, and who 
has been passed out as competent and is 
then utilised to:— 

(a) operate the primary crusher; or 
(b) operate a motor vehicle of + 10 

tonnes capacity and/or a bus of 
+ 20 seats or like vehicles. 

• "Mine Production Employee — Level 
4": means an employee classified as 
such who is then employed on a major 
and substantial basis to regularly carry 
out general and specific duties within 
the competence of that employee 
including lesser paid duties, and who 
has been passed out as competent and is 
then utilised to operate fuel trucks, 
water trucks and ore and mullock haul- 
trucks of 50 to 190 tonnes capacity. 

• "Mine Production Employee — Level 
3": means an employee classified as 
such who is then employed on a major 
and substantial basis to regularly carry 
out general and specific duties within 
the competence of that employee 
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including lesser paid duties, who has 
been passed out as competent and is 
then utilised:— 

(a) in all facets of blasting 
operations; and/or 

(b) to operate the full range of 
drilling equipment; or 

(c) to operate all ore and mullock 
haultrucks including +190 
tonnes haultrucks and all water 
and fuel trucks and who is also 
competent and utilised to 
perform any dozer, grader and 
front-end loader operation or 
primary crusher operation. 

• "Mine Production Employee — Level 
2": means an employee classified as 
such who is then employed on a major 
and substantial basis to regularly carry 
out general and specific duties within 
the competence of that employee 
including lesser paid duties, and who 
has been passed out as competent and is 
utilised to perform all drilling and 
associated drilling duties including the 
training of other employees on drilling 
work. 

• "Mine Production Employee — Level 
1": means an employee classified as 
such who is then employed on a major 
and substantial basis to regularly carry 
out general and specific duties within 
the competence of that employee 
including lesser paid duties, and who is 
qualified and passed out as competent 
and is utilised to operate diesel or 
electric power shovels. 

(b) AWU Mineworkers — Pit Production, Tom 
Price: 

• "Mineworker 6": means an employee 
who is classified as such and who is 
employed within the Mine Production 
Department at Tom Price who, whilst 
undergoing induction to mine safety 
procedures, operating practices and 
basic skills training, has not been passed 
as having attained a defined activity. 

• "Mineworker 5": means an employee 
who is classified as such and who is 
employed within the Mine Production 
Department at Tom Price and who has 
been passed as competent in Hauling. 

• "Mineworker 4": means an employee 
who is classified as such and who is 
employed within the Mine Production 
Department at Tom Price and who has 
established competence by passing the 
prescribed tests in Hauling and one of 
the following activities:— 

— Blasting Support; 
— Explosive Handling; 
— Drill Offsiding; 
— Secondary Drilling; 
— Minor Drilling; 
— Crushing; 
— Loading; 
— Shift Support; 
— Pit Control; 
— Grading; 
— Dozer Maintenance; 
— Dozer Construction; 
— Technical Support; 
— Training (subject also to a mini- 

mum of 12 months' experience in 
the nominated activity). 

• "Mineworker 3": means an employee 
who is classified as such and who is 
employed within the Mine Production 
Department at Tom Price and who has 
established competence by passing the 
prescribed tests in Hauling and two 
other activities, one of which may be as 
follows:— 

— Primary Drilling; 
— Crusher Specialisation; 
— Technical Specialisation. 

• "Mineworker 2": means an employee 
who is classified as such and who is 
employed within the Mine Production 
Department at Tom Price and who has 
established competence by passing the 
prescribed tests in Hauling and three 
other activities, one of which may be 
Blasting Specialisation. 
Of the four activities required, not more 
than two of the following may be 
counted for the purpose of reclassifica- 
tion:— 

— Blasting Support; 
— Drill Offsiding; 
— Technical Support. 

• "Mineworker 1": means an employee 
who is classified as such and who is 
employed within the Mine Production 
Department at Tom Price and who has 
established competence by passing the 
prescribed tests in Hauling and four 
other activities, one of which may be 
Drill Specialisation or Machinery 
Specialisation. 
Of the five activities required, not more 
than two of the following may be 
counted for the purpose of reclassifica- 
tion:— 

— Blasting Support; 
— Drill Offsiding; 
— Technical Support. 

(3) Plant Production Employees: 
(a) Operations: 

• "Plant Production Employee — 
Operations — Level 7": means an 
employee classified as such who is then 
employed on a major and substantial 
basis to regularly carry out general and 
specific duties within the competence of 
that employee including, when relevant, 
training for reclassification. 

• "Plant Production Employee — 
Operations — Level 6": means an 
employee classified as such who is then 
employed on a major and substantial 
basis to regularly carry out general and 
specific duties within the competence of 
that employee including lesser paid 
duties and who has been passed out as 
competent and is then utilised to operate 
a range of equipment or plant:— 

(a) at Paraburdoo — including 
front-end loaders, tip trucks or 
water trucks, and conveyor or 
ancillary equipment inspection 
and routine minor maintenance; 

(b) at Tom Price High Grade Plant 
— including the loading of 
trains, belt watching, greasing 
and routine minor maintenance. 

(c) at Dampier — including 
sampling duties at either Port 
installation, handling of ship 
lines, conveyor and ancillary 
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equipment inspections, front- 
end loaders and any two of the 
following functions:— 

• stacker operation — East 
Intercourse Island or 
Parker Point; 

• positioner operation — 
East Intercourse Island; 

• A and C retarder opera- 
tion — Parker Point; 

(d) at Tom Price Concentrator — 
including operational compe- 
tence in one field operating area 
as required, and forklifts, front- 
end loaders and pre-start checks 
on mobile equipment. 

• "Plant Production Employee — 
Operations — Level 5": means an 
employee classified as such who is then 
employed on a major and substantial 
basis to regularly carry out general and 
specific duties within the competence of 
that employee including lesser paid 
duties and who has been passed out as 
competent and is then utilised to operate 
a range of equipment or plant:— 

(a) at Paraburdoo — including 
bucket wheel reclaimer, crusher 
house and ancillary equipment or 
plant, and the training of other 
employees on that equipment 
and plant, and routine minor 
maintenance; 

(b) at Tom Price High Grade Plant 
— including stackers, screen- 
house, crushers and ancillary 
equipment or plant, and the 
training of other employees on 
that equipment and plant, and 
routine minor maintenance; 

(c) at Dampier — including samp- 
ling duties at both Port installa- 
tions and any three of the 
following functions:— 

• shiploader operations at 
one of the Ports; 

• reclaimer operation at 
one of the Ports; 

• dumper operation at one 
of the Ports, 

and the training of other 
employees on that equipment 
and plant and routine minor 
maintenance; 

(d) at Tom Price Concentrator — in- 
cluding operational competence 
in four field operating areas and 
a range of routine minor main- 
tenance tasks, and the training of 
other employees in those field 
operating areas. 

• "Plant Production Employee — 
Operations — Level 4": means an 
employee classified as such who is then 
employed on a major and substantial 
basis to regularly carry out general and 
specific duties within the competence of 
that employee including lesser paid 
duties and who has been passed out as 
competent and is then utilised to operate 
a range of equipment or plant at Tom 
Price High Grade Plant including 
bucket wheel reclaimer and train 
loadout station, and the training of 
other employees on that equipment and 
plant, and routine minor maintenance. 

• "Plant Production Employee — 
Operations — Level 3": means an 
employee classified as such who is then 
employed on a major and substantial 
basis to regularly carry out general and 
specific duties within the competence of 
that employee including lesser paid 
duties and who has been passed out as 
competent and is then utilised to operate 
a range of equipment or plant:— 

(a) at Paraburdoo — including one 
of the control boards and the 
operation of all other equipment 
in the plant, and the training of 
other employees on any of that 
equipment and plant, and 
routine minor maintenance; 

(b) at Tom Price High Grade Plant 
— including all plant control 
boards and the operation of all 
other equipment in the plant, 
and the training of other 
employees on any of that equip- 
ment and plant, and routine 
minor maintenance; 

(c) at Dampier — including 
sampling duties at both Port 
installations and all of the 
following functions at both Port 
Installations:— 

• stacker operation; 
® shiploader operation; 
® reclaimer operation; and 
® dumper operation, 

and the training of other 
employees on that equipment 
and plant, and routine minor 
maintenance; 

(d) at Tom Price Concentrator — 
including operational compe- 
tence in all she field operating 
areas and the training of other 
employees in those field operat- 
ing areas, and routine minor 
maintenance. 

• "Plant Production Employee — 
Operations — Level 2": means an 
employee classified as such who is then 
employed on a major and substantial 
basis to regularly carry out general and 
specific duties within the competence of 
that employee including lesser paid 
duties and who has been passed out as 
competent and is then utilised to operate 
a range of equipment or plant:— 

(a) at either mine or the Tom Price 
Concentrator — including 
demonstrated competence to 
identify and rectify any operat- 
ing problems on all facets of the 
plant and loadout equipment 
and both control boards, the 
training of other employees on 
any item of that equipment and 
plant, and routine minor 
maintenance; 

(b) at Dampier — including all Level 
3 duties at both Port installations 
and the control room at one of 
the two Port installations, and 
the training of other employees 
on that equipment and plant, 
and routine minor maintenance. 

• Plant Production Employee — 
Operations — Level 1": means an 
employee classified as such who is then 
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employed on a major and substantial 
basis to regularly carry out general and 
specific duties within the competence of 
that employee including lesser paid 
duties and who has been passed out as 
competent and is then utilised to operate 
a range of equipment or plant at the 
Tom Price Concentrator including all 
field operating areas and the control 
room, and the training of other 
employees on any of those duties, and 
routine minor maintenance. 

(b) Laboratory: 
• Plant Production Employee — 

Laboratory — Level 4": means an 
employee classified as such who is then 
employed on a major and substantial 
basis to regularly carry out general and 
specific duties within the competence of 
that employee including driving of light 
vehicles, training for sampling duties, 
providing assistance to other employees, 
general cleaning, and routine minor 
maintenance, and undergoing training 
for reclassification. 

• "Plant Production Employee — 
Laboratory — Level 3": means an 
employee classified as such who is then 
employed on a major and substantial 
basis to regularly carry out general and 
specific duties within the competence of 
that employee including lesser paid 
duties and who has been passed out as 
competent and is then utilised to operate 
a range of equipment or plant at the 
Dampier Laboratory including:— 

(a) collection and taking of samples 
without supervision; 

(b) preparation of samples and 
performance of physical tests; 

(c) adjustment of crushers and 
changing of screens; 

(d) operation of forklifts and over- 
head cranes and other lifting 
devices, 

and the training of other employees on 
any of those duties, and routine minor 
maintenance. 

• "Plant Production Employee — 
Laboratory — Level 2": means an 
employee classified as such who is then 
employed on a major and substantial 
basis to regularly carry out general and 
specific duties within the competence of 
that employee including lesser paid 
duties and who has been passed out as 
competent and is then utilised to operate 
a range of equipment and plant:— 

(a) at Dampier (Chemical) 
Laboratory — including:— 

• routine chemical analysis; 
• XRF spectrometer and 

associated equipment; 
• computer and associated 

equipment; 
• checking of results and 

reporting of deficiencies, 
without need for direct super- 
vision in the performance of 
those duties whilst maintaining 
an adequate knowledge of 
Laboratory safety and 
emergency procedures, and the 
training of other employees on 
any of those duties, and routine 
minor maintenance; or 

(b) at Dampier (Metallurgical) ■ 
Laboratory — including:— 

® heavy media and heavy 
liquid separation; 

• routine metaUurgical test 
work; 

• computer and associated 
equipment; 

• checking of results and 
reporting of deficiencies, 

without need for direct super- 
vision in the performance of 
those duties whilst maintaining 
an adequate knowledge of 
Laboratory safety and 
emergency procedures, and the 
training of other employees on 
any of those duties, and routine 
minor maintenance; 

(c) at either Mine — including being 
already fully trained in sample 
preparation procedures whilst 
training for analysis of ore and 
water samples and including 
operation of XRF spectrometer 
without need for direct super- 
vision in the performance of 
those duties and maintaining an 
adequate knowledge of Labora- 
tory safety and emergency pro- 
cedures, and the training of other 
employees on any of those 
duties, and routine minor main- 
tenance. 

• "Plant Production Employee — 
Laboratory — Level 1": means an 
employee classified as such who is then 
employed on a major and substantial 
basis to regularly carry out general and 
specific duties within the competence of 
that employee including lesser paid 
duties and who has been passed out as 
competent and is then utilised to operate 
a range of equipment or plant:— 

(a) at Dampier — including being 
fully trained and competent to 
perform both metallurgical and 
chemical duties as detailed for 
the Level 2 function and who 
than works at a consistently 
higher level without direct super- 
vision, and the training of other 
employees on the whole range of 
duties, and routine minor 
maintenance; 

(b) at either Mine — including being 
fully trained and competent in all 
routine and specific procedures 
as detailed for the Level 2 
function and who then works at a 
consistently higher level without 
direct supervision, and the train- 
ing of other employees on the 
whole range of duties, and 
routine minor maintenance. 

(4) Rail Operations Employees: 
• "Rail Operations Employee — Level 6": 

means an employee classified as such who is 
then employed on a major and substantial basis 
to regularly carry out general and specific 
duties within the competence of that employee 
including the driving of light vehicles and, in 
addition, who is employed as a Yardman III 
and is undergoing training and work experience 
to become classified to the position of 
Yardman 11. 
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• "Rail Operations Employee — Level 5": 
means an employee classified as such who is 
then employed on a major and substantial basis 
to regularly carry out the general and specific 
duties of a Locomotive Engineman II within 
the competence of that employee including 
lesser paid duties, but has not obtained a 
Western Australian "A" Class Locomotive 
Driver's Certificate and who is employed as a 
Locomotive Engineman III and is undergoing 
training for not more than 18 months in order 
to obtain that certification prior to becoming 
eligible for reclassification to the position of 
Locomotive Engineman 11. 

• "Rail Operations Employee — Level 4": 
means an employee classified as such who is 
then employed on a major and substantial basis 
to regularly carry out general and specific 
duties within the competence of that employee 
including lesser paid duties and who is 
employed as a Yardman II who, in addition to 
the duties for a Level 6 employee, also carries 
out duties as a Rail Messenger including the 
driving of vehicles for transport of other 
employees and who is undergoing training to 
become competent for reclassification to 
Yardman I. 

• "Rail Operations Employee — Level 3": 
means an employee classified as such who is 
then employed on a major and substantial basis 
to regularly carry out general and specific 
duties within the competence of that employee 
including lesser paid duties and who is 
employed as a Locomotive Engineman II and 
who is the holder of a current Western 
Australian "A" Class Locomotive Driver's 
Certificate and has been employed as a Loco- 
motive Engineman III for not less than 12 
months. 

• "Rail Operations Employee — Level 2": 
means an employee classified as such who is 
then employed on a major and substantial basis 
to regularly carry out general and specific 
duties within the competence of that employee 
including lesser paid duties and who is 
employed as a Yardman I on a range of main- 
tenance and other duties including car and 
wagon examination, shunting, transport and 
the training of other employees in that range of 
duties. 

• "Rail Operations Employee — Level 1": 
means an employee classified as such who is 
then employed on a major and substantial basis 
to regularly carry out general and specific 
duties within the competence of that employee 
including lesser paid duties and who, having 
been the holder of a current Western Australian 
"A" Class Locomotive Driver's Certificate for 
not less than three years, has been passed out by 
the company and then operates and controls 
locomotives on the mainline for any type of 
train and is classified as a Locomotive 
Engineman 1. 

(5) Power Generation Employees: 
(a) Generation: 

• "Power Generation Employee — Level 
4": means an employee classified as 
such who is then employed on a major 
and substantial basis to regularly carry 
out general and specific duties within 
the competence of that employee who, 
having initially commenced employ- 
ment within Power Station Operations, 
is aware of the concept of security of 
supply, does not possess a current Boiler 
Certificate or is not yet eligible for 
appointment to Level 3. 

• "Power Generation Employee — Level 
3": means an employee classified as 
such who is then employed on a major 
and substantial basis to regularly carry 
out general and specific duties within 
the competence of that employee 
including lesser paid duties, and:— 

(a) possesses a Boiler Certificate; 
(b) is competent in the operation of 

the water treatment plant and 
greasing; 

(c) is aware of the concept of 
security of supply; 

(d) is prepared to train in order to:— 
(i) achieve competence on all 

reasonable requirements 
of power generation; and 

(ii) achieve competence at the 
level required of a Power 
Generation Employee — 
Level 2. 

• "Power Generation Employee — Level 
2": means an employee classified as 
such who is then employed on a major 
and substantial basis to regularly carry 
out general and specific duties within 
the competence of that employee includ- 
ing lesser paid duties, and:— 

(a) possesses a 2nd Class Steam 
Ticket; 

(b) is prepared to carry out all the 
duties of a Power Generation 
Employee — Level 3; 

(c) is aware of the concept of 
security of supply; 

(d) is prepared to train in order to:— 
(i) achieve competence in all 

reasonable requirements 
of power generation; and 

(ii) achieve competence at the 
level required of a Power 
Generation Employee — 
Level 1. 

• "Power Generation Employee — Level 
1": means an employee classified as 
such who is then employed on a major 
and substantial basis to regularly carry 
out general and specific duties within 
the competence of that employee 
including lesser paid duties, and:— 

(a) possess a 1st Class Steam Ticket; 
(b) is prepared to carry out all the 

duties for Power Generation 
Employees — Levels 2 and 3; 

(c) is prepared to train to achieve 
competence in all reasonable 
requirements of power 
generation; 

(d) is aware of the concept of 
security of supply. 

(b) Maintenance: 
® "Power Maintenance Employee — 

Level 6": means an employee classified 
as such who is then employed on a 
major and substantial basis to regularly 
carry out general and specific duties 
within the competence of that employee 
in the Power Generation and Distri- 
bution Division and who has a certifi- 
cate of competency in resuscitation and 
external cardiac massage, is aware of the 
concept of security of supply, and 
accepts training for other duties. 
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• "Power Maintenance Employee — 
Level 5": means an employee classified 
as such who is then employed on a 
major and substantial basis to regularly 
carry out general and specific duties 
within the competence of that employee 
including lesser paid duties in the Power 
Generation and Distribution Division 
and who holds a restricted electrical 
worker's licence and who carries out 
duties in EPV operation, live line 
washing, cable jointing, and who is 
aware of the concept of security of 
supply, and who is competent in 
occupational health, and accepts 
training in other duties and routine 
maintenance tasks. 

• "Power Maintenance Employee — 
Level 4": means an employee classified 
as such who is then employed on a 
major and substantial basis to regularly 
carry out general and specific duties 
within the competence of that employee 
including lesser paid duties in the Power 
Generation and Distribution Division, is 
aware of the concept of security of 
supply, is competent in occupational 
health, human resources matters, 
training, programming and technical 
matters, and accepts training in other 
duties and routine maintenance tasks. 

° "Power Maintenance Employee — 
Level 3": means an employee classified 
as such who is then employed on a 
major and substantial basis to regularly 
carry out general and specific duties 
within the competence of that employee 
including lesser paid duties in the Power 
Generation and Distribution Division 
and who possesses a current and 
relevant trade/craft certificate, and who 
is aware of the concept of security of 
supply, and accepts training in other 
duties. 

• "Power Maintenance Employee — 
Level 2": means an employee classified 
as such who is then employed on a 
major and substantial basis to regularly 
carry out general and specific duties 
within the competence of that employee 
including lesser paid duties in the Power 
Generation and Distribution Division 
and who:— 

(a) demonstrates competence in 
planned maintenance systems, 
occupational health, supply, 
resource determination, and unit 
history monitoring and 
recordings, who is aware of the 
concept of security of supply, 
and accepts training; and 

(b) in the case of employees in the 
Generation MRU, holds an 
Authorised Permit Holder's 
Certificate and certificates of 
competency in occupational 
health, human resource matters, 
training, programming and tech- 
nical matters; or 

(c) in the case of employees in the 
Power Services MRU, maintains 
a current high voltage operator's 
certificate and is competent in:— 

• EPV operations, live line 
washing, cable jointing, 
operational system fault- 
finding and diagnostics; 

9 planned maintenance 
procedures/systems and 
interfacing systems/pro- 
cedures; 

• isolation regulations and 
first aid. 

• "Power Maintenance Employee — 
Level 1": means an employee classified 
as such who is then employed on a 
major and substantial basis to regularly 
carry out general and specific duties 
within the competence of that employee 
including lesser paid duties in the Power 
Generation and Distribution Division 
and who has successfully completed pre- 
scribed courses at or equivalent to those 
required of an Electrician Special Class 
as defined and holds certificates of 
competency as held by Level 2 
employees, and who is aware of the 
concept of security of supply, and who 
accepts training in other duties. 

(6) Mine and Port Operations Maintenance 
Employees: 

• "Mine and Port Operations Maintenance 
Employee — Level 9": means an employee 
classified as such who is then employed on a 
major and substantial basis to regularly carry 
out general and specific duties within the 
competence of that employee and who provides 
assistance to qualified tradespersons or other 
employees and who is employed on basic 
servicing duties and/or duties in a tool and 
material store, and who undergoes training and 
work experience for reclassification. 

9 "Mine and Port Operations Maintenance 
Employee — Level 8": means an employee 
classified as such who is then employed on a 
major and substantial basis to regularly carry 
out general and specific duties within the 
competence of that employee including lesser 
paid duties and who is employed on semi- 
skilled maintenance and servicing duties and 
who is able to use hand tools for routine 
maintenance tasks, and who has been passed 
out to operate forklifts or similar mobile 
equipment. 

• "Mine and Port Operations Maintenance 
Employee — Level 7": means an employee 
classified as such who is then employed on a 
major and substantial basis to regularly carry 
out general and specific duties within the 
competence of that employee including lesser 
paid duties and who is employed on tyre fitting 
duties other than heavy mobile equipment at 
either Mine, screen changing and conveyor 
maintenance, servicing of a range of mobile 
equipment, and who is able to use hand tools 
for maintenance tasks. 

9 "Mine and Port Operations Maintenance 
Employee •— Level 6": means an employee 
classified as such who is then employed on a 
major and substantial basis to regularly carry 
out general and specific duties within the 
competence of that employee including lesser 
paid duties and who has been passed out as 
competent to drive haultrucks in and around 
the truck workshop, and/or +20 seater buses 
for other than maintenance purposes, and who 
is utilised on a range of maintenance tasks, 
and/or who is employed as a Heavy Equipment 
Tyre Fitter at either Mine. 

• "Mine and Port Operations Maintenance 
Employee — Level 5": means an employee 
classified as such who is then employed on a 
major and substantial basis to regularly carry 
out general and specific duties within the 
competence of that employee including lesser 
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paid duties and who is licensed to operate the 
Hiab truck and other vehicles and who is com- 
petent in all aspects of equipment and vehicle 
servicing, including such work on shift, and 
who is utilised on a range of maintenance tasks. 

• "Mine and Port Operations Maintenance 
Employee — Level 4": means an employee 
classified as such who is then employed on a 
major and substantial basis to regularly carry 
out general and specific duties within the 
competence of that employee including lesser 
paid duties and who is employed on the work of 
belt repair and maintenance thereto, conveyor 
maintenance and/or rigging work subject to 
being the holder of the required rigger's licence, 
and who performs a range of maintenance 
tasks. 

• "Mine and Port Operations Maintenance 
Employee — Level 3": means an employee 
classified as such who is then employed on a 
major and substantial basis to regularly carry 
out general and specific duties within the 
competence of that employee including lesser 
paid duties and who is:— 

(a) a duly qualified electrical or mechanical 
tradesperson who is competent in all 
facets of the particular trade syllabus of 
training and is utilised on the broad 
range of trade work; or 

(b) is the holder of a current unrestricted 
crane operator's certificate and 
associated licences and is utilised on an 
unrestricted range of equipment under 
that certificate and licence. 

• "Mine and Port Operations Maintenance 
Employee — Level 2": means an employee 
classified as such who is then employed on a 
major and substantial basis to regularly carry 
out general and specific duties within the 
competence of that employee including lesser 
paid duties and who is a duly qualified electrical 
or mechanical tradesperson who, as an 
experienced and proficient tradesperson, 
applies skills, knowledge, experience and trade 
practice to a higher level than that required of a 
Level 3 tradesperson and who is competent to 
work without direct supervision, and in 
addition:— 

(a) is competent to maintain all vehicles, or 
any equipment and plant and, in 
addition, demonstrates proficiency in 
any two of the following areas from 
hydraulics, diagnostics, pneumatics, 
automotive electrics, airconditioning 
service, welding, auto electrical and 
refrigeration; or 

(b) is competent to maintain specialised 
electrical equipment including PLCs, 
level transducers, loadcell systems and 
metal detectors; and/or 

(c) is competent in faultfinding procedures 
and techniques, repair and specialised 
maintenance:— 

(i) of mechanical ore handling 
equipment at Port or Mine 
locations; or 

(ii) in Rail Signals; and/or 
(d) (ii) possesses competence in MIG 

and TIG welding and is the 
holder of a Welding Certificate 
No. 3E; or 

(ii) has passed a practical test to the 
satisfaction of the company in 
demonstration of equivalent 
competence. 

• "Mine and Port Operations Maintenance 
Employee — Level 1": means an employee 
classified as such who is then employed on a 
major and substantial basis to regularly carry 
out general and specific duties within the 
competence of that employee including lesser 
paid duties and who is a duly qualified 
instrument, electrical or mechanical trades- 
person and, in addition:— 

(a) has satisfactorily completed a relevant 
post-trade certificate course, and who 
demonstrates and is required to provide 
a level of skills above those required of a 
Level 2 Maintenance Employee within 
specific work areas; or 

(b) who uses and demonstrates a level of 
skill which is significantly above that of 
a Level 2 and Level 3 tradesperson, and 
who is able to work if so required with- 
out supervision, and who is utilised in 
assisting the training and/or supervision 
of other employees including Level 3 or 
Level 2 Maintenance Employees. 

(7) Ancillary Service Employees: 
(a) Warehouse: 

• "Warehouse Employee — Level 4": 
means an employee classified as such 
who is then employed on a major and 
substantial basis to regularly carry out 
general and specific duties within the 
competence of that employee, who is 
employed within the Supply MRU and 
who is undertaking training for 
reclassification. 

• "Warehouse Employee — Level 3": 
means an employee classified as such 
who is then employed on a major and 
substantial basis to regularly carry out 
general and specific duties within the 
competence of that employee including 
lesser paid duties and who is then 
employed on a wide range of duties 
within the Supply MRU including, but 
not limited to:— 

(a) binning; 
(b) dispatch/packing; 
(c) loading or unloading vehicles 

and rail cars; 
(d) computer terminal operation; 
(e) operation of forklift and/or 

Hiab; and 
who is undergoing training for appoint- 
ment to a higher level. 

® "Warehouse Employee — Level 2": 
means an employee classified as such 
who is then employed on a major and 
substantial basis to regularly carry out 
general and specific duties within the 
competence of that employee including 
lesser paid duties and who is then 
employed on the full range of duties 
within the Supply MRU and who:— 

(a) has a fully working knowledge of 
all supply systems; and 

(b) may be responsible for the 
complete operation of a satellite 
store; and 

(c) may be required to work on shift 
without supervision; and 

(d) can operate all vehicles and 
mobile equipment; and 

who is also utilised to provide training 
for other employees. 
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• "Warehouse Employee — Level 1": 
means an employee classified as such 
who is then employed on a major and 
substantial basis to regularly carry out 
general and specific duties within the 
competence of that employee including 
lesser paid duties and who is then 
employed on any function within the 
Supply MRU, and who may be 
responsible for the supervision of other 
employees, and who may work alone 
and without supervision, including on 
shift, and who is utilised for the training 
of other employees. 

(b) Services: 
• "Services Employee — Level 9": means 

an employee classified as such who is 
then employed on a major and substan- 
tial basis to regularly carry out general 
and specific duties within the compe- 
tence of that employee including, when 
relevant, training for reclassification to 
another classified position and who is 
utilised to:— 

(a) assist building, electrical or 
mechanical tradespersons in that 
work area; and/or 

(b) operate light vehicles or other 
light mobile equipment; and/or 

(c) provide assistance to a horti- 
cultural tradesperson and to 
carry out a range of lesser 
horticultural duties; and/or 

(d) issue and receive tools and 
materials other than from the 
main warehouse. 

• '' Services Employee — Level 8 ": means 
an employee classified as such who is 
then employed on a major and substan- 
tial basis to regularly carry out general 
and specific duties within the 
competence of that employee including 
lesser paid duties and who is then 
utilised to:— 

(a) carry out a range of labouring 
and other duties including 
forming up and finishing cement 
pads and/or general repair 
services including road work, 
repair of fences or the like, and 
erection of signs, etc.; and/or 

(b) operate a range of light vehicles 
or simOar mobile equipment; 
and/or 

(c) carry out semi-skilled main- 
tenance and service works 
associated with sewerage farm 
installations. 

• "Services Employee — Level 7": means 
an employee classified as such who is 
then employed on a major and substan- 
tial basis to regularly carry out general 
and specific duties within the compe- 
tence of that employee including lesser 
paid duties and who is then utilised:— 

(a) at Dampier — to operate small 
buses or light vehicles and 
trucks, forklifts or front-end 
loaders and other similar mobile 
equipment and who holds at least 
a "B" class driver's licence and 
can also carry out a range of 
routine minor maintenance and 
other tasks; or 

(b) at either Mine — to provide a 
range of basic duties in assistance 
to the Mine Surveyor and with 
minimal supervision. 

"Services Employee — Level 6": means 
an employee classified as- such who is 
then employed on a major and substan- 
tial basis to regularly carry out general 
and specific duties within the compe- 
tence of that employee including lesser 
paid duties and who is then utilised:— 

(a) to provide a range of main- 
tenance and repair services for 
the various forms of fire protec- 
tion equipment; and/or 

(b) for the operation of a range of 
mobile or other equipment 
including front-end loaders, 
vehicles up to 10 tonnes capacity, 
Hiabs, power mowers or back- 
hoes, etc, and the provision of 
semi-skilled maintenance or 
horticulture services duties; 
and/or 

(c) at either Mine — to provide a 
reliable and higher level of survey 
and instrument duties at the 
direction of the Mine Surveyor 
but without need for direct 
supervision in the adequate 
performance of those duties. 

"Services Employee — Level 5": means 
an employee classified as such who is 
then employed on a major and substan- 
tial basis to regularly carry out general 
and specific duties within the compe- 
tence of that employee including lesser 
paid duties and who is then utilised for 
routine minor maintenance and to 
operate any and all vehicles and mobile 
equipment including but not limited to 
+ 20 seat buses, +10 tonne vehicles, 
front-end loaders, backhoes or fork- 
lifts, etc, but excluding articulated 
vehicles of more than 10 tonnes 
capacity. 
"Services Employee — Level 4": means 
an employee classified as such who is 
then employed on a major and substan- 
tial basis to regularly carry out general 
and specific duties within the compe- 
tence of that employee including lesser 
paid duties and who is then utilised for 
the provision of routine servicing and 
the operation of all vehicles or mobile 
equipment including articulated vehicles 
with the exception of large dozers or 
scrapers. 
"Services Employee — Level 3": means 
an employee classified as such who is 
then employed at Paraburdoo on a 
major and substantial basis to regularly 
carry out general and specific duties 
within the competence of that employee 
including lesser paid duties, and who is 
the holder of an appropriate certificate 
to operate the Hiab hoist, and who is 
then utilised on the operation of all 
vehicles or mobile equipment with the 
exception of large dozers or scrapers, 
and who is able to carry out basic 
servicing duties and conduct routine 
minor maintenance. 
"Services Employee — Level 2": means 
an employee classified as such who is 
then employed on a major and substan- 
tial basis to regularly carry out general 



1974 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

and specific duties within the compe- 
tence of that employee including lesser 
paid duties and who is then utilised for 
the provision of routine servicing of 
vehicles or mobile equipment, and who 
has been passed out as competent and it 
utilised to also- operate large dozers or 
scrapers in addition to all other vehicles 
and mobile equipment. 

• '' Services Employee — Level 1": means 
an employee classified as such who is 
then employed on a major and substan- 
tial basis to regularly carry out general 
and specific duties within the compe- 
tence of that employee including lesser 
paid duties and who is then utilised as:— 

(a) a qualified building trades- 
person; or 

(b) a qualified mechanical or electri- 
cal tradesperson; or 

(c) a qualified horticultural trades- 
person; and 

in either case, provides a full range of 
relevant trade competence for provision 
of maintenance and other services as 
required by the company, and who 
possesses all necessary licences or 
certificates for the performance of those 
duties. 

9.—Part-Time Employees. 
(1) Notwithstanding any other provision of this 

award, employees may be employed on a part-time basis 
pursuant to this subclause for less than the normal hours 
of work, per day or shift, or for less than the normal 
hours of work per week provided that agreement in 
writing has first been made between the company and the 
union as to the terms and conditions to then apply to any 
such part-time employee. 

(2) Any dispute between the parties to this award 
concerning the application of the provisions of this 
clause will be referred to determination by the Industrial 
Relations Commission. 

(3) Physically or mentally handicapped persons who 
are not able to be employed on a normal full-time basis 
of employment under this award may, subject to circum- 
stances which exist, be able to be offered part-time 
employment at a wage rate and on conditions other than 
as specified by this award. In any such circumstances 
where the company is willing to so act, the provisions of 
subclause (1) of this clause will apply. 

10. —Apprentices. 
(1) The Industrial Training Act 1975-80, the Inter- 

pretation Act 1918, the Industrial Training (General 
Apprenticeship) Regulations 1981 and the Industrial 
Training (Apprenticeship Training) Regulations 1981 
shall, for the purposes of this clause, be incorporated and 
form part of this award. 

(2) Apprentices may be taken to instrument making 
and/or repairing, electrical fitting, auto electrical fitting, 
fitting and/or turning, electrical installing, fitting and 
first class machining, first class machining, boiler- 
making, motor mechanics and refrigeration fitting, in 
the proportion of one apprentice to every two or fraction 
of two tradespersons, provided that the fraction shall not 
be less than one. 

(3) (a) Each apprentice covered by this award shall be 
supplied by the employer with a basic tool kit for that 
trade following successful completion of the probation- 
ary period of the apprenticeship. 

(b) Subject to the successful completion of the 
apprenticeship, the tools so supplied shall then become 
the property of the apprentice. 

(c) An apprentice shall be paid the appropriate per- 
centage [as prescribed in subclause (4) of this clause] of 
the tool allowance elsewhere prescribed by this award for 
that trade. 

(4) An apprentice shall be paid a percentage of the 
commencing rate for a qualified tradesperson, viz 
Maintenance Employee — Level 3, in accordance with 
the following scales:— 

% 
Four Year Term: 

— First year 50 
— Second year 65 
— Third year 85 
— Fourth year 95 

3 Zi Year Term: 
— First six months 50 
— Next year 65 
— Next following year 85 
— Final year 95 

Three Year Term: 
— First year 60 
— Second year 85 
— Third year 95 

(5) (a) Within three months of the date on which an 
apprentice will successfully complete the period of 
apprenticeship with the comapny, such an apprentice 
will be advised whether the company intends to offer the 
opportunity of future employment as a tradesperson 
upon completion of the apprenticeship period. 

(b) (i) An apprentice who successfully concludes the 
period of apprenticeship is entitled to obtain 
employment as a tradesperson with the 
company for a minimum period of six months 
after completion of that apprenticeship, 

(ii) An apprentice to an electrical trade who 
successfully concludes the period of apprentice- 
ship is entitled to obtain employment as a 
tradesperson with the company for a period of 
longer than the six months' minimum if such 
longer period is generally required before the 
State Energy Commission will certify and issue 
the appropriate "Open B Class" licence to then 
work at the trade. 

(c) For each such apprentice as specified by paragraph 
(b) of this subclause and to whom the company then 
offers the opportunity of continuing employment as a 
tradesperson beyond the minimum period of six months, 
it will be a condition of this arrangement that the 
individual will accept appointment at any location as 
designated by the company. 

(d) The arrangements specified by this subclause may 
not be applied in such a manner as to oblige the company 
to employ any former apprentice as a tradesperson for a 
period in excess of that specified by paragraph (b). 

(e) The period of service of any such former 
apprentice shall be deemed to be continuous for the 
purpose of determining entitlements under this award 
always provided that an employee who is unable to be 
provided with employment in a permanent position 
beyond the expiry of the relevant minimum period of 
time may then be terminated by the company and in that 
event, such an employee is not also entitled to benefits or 
conditions which otherwise apply to any case of 
redundancy. 

(6) (a) An apprentice who is classified as a mature age 
apprentice or a male apprentice who becomes married 
during the period of Ins apprenticeship shall, in both 
cases, be paid the wage rate applicable to a Maintenance 
Employee — Level 9 in Clause 32 of this award or the 
relevant apprentice wage rate, whichever is the higher. 

(b) A mature age apprentice is one who is 21 years of 
age or older at the time when the mature age apprentice- 
ship commences with the company. 

(c) Notwithstanding the provisions of this clause, a 
mature age apprentice will be paid service pay under the 
award as an adult employee. 

(7) (a) An apprentice shall be paid the group disability 
payment or other special rate provision in Clause 30 as is 
then usually applicable to that tradesperson with whom 
the apprentice normally works. 
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(b) An apprentice who is in the final year of the 
apprenticeship and who carries out work without 
direction of a tradesperson shall be paid the group 
disability payment or other special rate provision in 
Clause 30 which would have applied to a tradesperson 
performing that work. 

(c) An apprentice, when undertaking trade instruction 
at the company's apprentice workshop, will continue to 
be paid the group disability allowance which was 
normally payable to that apprentice in the week pre- 
ceding assignment to the apprentice workshop always 
provided that any such allowance is not payable for 
periods of technical training when the apprentice attends 
instruction at technical college off the worksite. 

(8) (a) An apprentice who is required to attend 
theoretical technical training in Perth, or elsewhere other 
than in the Pilbara, and who qualifies for the Govern- 
ment weekly allowance shall be further subsidised by the 
company to the extent of an aggregate daily/weekly 
allowance equal to $45.66 per day provided that the 
apprentice duly attends the course of instruction on each 
day required whilst away from site. 

(b) An apprentice who fails to attend for instruction 
on any day shall not be paid the allowance specified for 
that day unless the company is satisfied by a reasonable 
excuse for the non-attendance. 

(c) An apprentice who is absent from the course of 
instruction away from site for more than three days in 
any weekly period, Sunday to Saturday inclusive, and 
who does not have a reasonable excuse acceptable to the 
company for that absence, will not be paid the daily 
allowance for weekend days. 

(9) (a) An apprentice, other than a mature age 
apprentice, upon commencing the final year of the 
apprenticeship, shall commence to be entitled to the 
payments set out elsewhere in this award in respect of 
service payments for employees of less than 12 months' 
service with the company. 

(b) Such an apprentice who then commences employ- 
ment with the company as a tradesperson will then 
become entitled to the payment of service payments in 
the same manner as adult employees who have then 
established 12 months' service with the company. 

11.—Junior Employees. 
(1) With the exception of the horticultural trade, a 

junior employee may not be employed in any classifi- 
cation for which an apprenticeship trade is prescribed by 
this award. 

(2) A junior employee employed pursuant to this 
clause shall, where possible, be given training by or at the 
direction of the employer in the appropriate functions of 
the classification to which that employee may reasonably 
be expected to progress on reaching adulthood, but a 
junior employee shall not, during such training or other- 
wise, be required to perform work of a kind or to an 
extent which is beyond the capacity of the individual. 

(3) A junior employee employed pursuant to this 
clause shall be paid the percentage of the adult 
commencing wage rate specified by Clause 32 for the 
work area in which that junior employee is then 
employed and in accordance with the following scales:— 

% 
— Under 16 years of age 50 
— 16 and under 17 years of age 70 
— 17 and under 18 years of age 90 

12.—Students. 
(1) Notwithstanding the provisions of Clause 10 

(Apprentices) and Clause 11 (Junior Employees) of this 
award, persons who are undertaking a recognised full- 
time course of formal education leading to tertiary 
education qualifications in mechanical or electrical 
engineering may, under the supervision of a qualified 
tradesperson, be given training and practical work 
experience on tools and equipment relevant to their field 
of learning. 

(2) Students on vacation from a university or other 
similar educational institution may be employed on a 
short term basis in a classification under Clause 32 
(Wages) of this award. The provisions of this award 
apply in full to or in relation to any such employment. 

(3) A student who seeks to continue that employment 
longer than the period of the normal vacation time shall 
be required to effect a new employment contract if the 
employer is then willing to further employ in another 
capacity. 

13.—Hours. 
(1) Day Workers: 

(a) The ordinary hours of work of day work 
employees:— 

(i) shall be an average of 38 hours per week 
exclusive of meal intervals; 

(ii) shall not be more than eight hours per 
day, Monday to Friday inclusive; 

(iii) shall, subject to the provisions of para- 
graph (c), start no earlier than 6.00 a.m. 
and end no later than 5.30 p.m. each 
day; 

(iv) shall be worked consecutively each day 
except for a meal interval which shall be 
of 30 minutes' duration; and 

(v) shall, subject to the provisions of this 
clause, be worked on the basis of 152 
hours within a work cycle not exceeding 
28 consecutive days. 

(b) A day worker who remains at the worksite for 
the duration of the meal interval above referred 
in paragraph (a) shall be paid an allowance of 
30 minutes at single time rate on each such day 
always provided that an employee who has 
advised the company of the intention on any 
day to leave the worksite for purposes of 
private business shall not forfeit the allowance 
specified. 

(c) Starting times prior to 6.00 a.m. or finishing 
times later than 5.30 p.m. may be fixed by 
agreement between the employer and the union 
or unions and employees concerned or, failing 
such agreement, may be determined by the 
Industrial Relations Commission. 

(2) Five Day Shift Workers: 
(a) The ordinary hours of work of five day shift 

workers who are not seven day or continuous 
shift workers:— 

(i) shall be an average of 3 8 hours per week; 
(ii) shall, subject to the provisions of this 

clause, not be more than eight hours per 
day, Monday to Friday inclusive; and 

(iii) shall, on each shift, include a crib break 
(meal interval) of 30 minutes; 

(iv) shall, subject to the provisions of this 
clause, be worked on the basis of 152 
hours within a work cycle not exceeding 
28 consecutive days. 

(3) Seven Day Two Shift Workers and Continuous 
Shift Workers: 

(a) The ordinary hours of work of seven day shift 
workers and of continuous shift workers:— 

(i) shall be 152 hours within a work cycle 
not exceeding 28 consecutive days; 

(ii) shall be worked in shifts of not more 
than eight hours; and 

(iii) shall, on each shift, include a crib break 
(meal interval) of 30 minutes. 

(b) Those employed under this award as seven day 
shift workers or as continuous shift workers 
will be rostered for such shift work in 
conformity with the following standard rosters 
unless, within the departmental work area con- 
cerned, the company and the union have agreed 
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in writing to a change in the standard roster or 
the Industrial Relations Commission has other- 
wise determined. 

(c) When the rostered 20th shift of a continuous 
shift work employee falls on a day observed as a 
public holiday under this award, the public 
holiday in the case only of that employee shall 
be observed for the purposes of this award on 
the next day. 

(d) The shift sequence rotation may be changed to 
a day-afternoon-night sequence by agreement 
between the department concerned and those 
employees then working that roster, provided 
that any such change of sequence is not cause 
for payment of penalty rates by the company. 

(4) All Shift Workers: A shift worker shall not be 
required to work more than one ordinary time shift in 
each 24 hours. 

(5) All Employees: 
(a) Midshift Meal Interval: The midshift meal 

interval for employees on their ordinary shift 
shall be allowed by the employer and will be 
taken by the employee between the third and 
sixth hours of that shift and will be concluded 
no later than six hours after the commencement 
of the ordinary hours of work by that employee 
on that day. 

(b) Smoko/Rest Periods: The purpose of these 
provisions is to change past practices within the 
company's operations whereby equipment, 
process and employee productivity has 
temporarily ceased during the shift because of 
employees in their respective work areas 
collectively taking a smoko/rest period of a 
fixed time duration of 15 minutes. 

(i) It is recognised and accepted that 
employees should be permitted to take 
refreshment on the job without 
reduction of wages for time not then 
worked. 

(ii) The employer will supply normal smoko 
rations which may be utilised during the 
shift and which will be generally taken 
on the job. 

(iii) The employee will be allowed reason- 
able access to the use of those smoko 
rations or the employer will provide 
those rations to the employee so that in 
either case, the employee does not need 
to leave the place of work in order to 
take such refreshment during the shift. 

(iv) The employee is not restricted to having 
one only refreshment period/pause on 
an individual basis under these pro- 
visions always provided that the taking 
of any such refreshment is not cause 
for:— 

• a halt to the continuity of the 
production process; or 

• delay to completion of any other 
work which directly relates to 
achievement of continuity of 
production. 

(v) Accordingly, employees of any 
particular work section will generally 
not collectively cease work at the one 
period of time during the shift in order 
to avail themselves of the refreshment 
provided by the employer; neither will 
the employees be generally permitted to 
return to the crib room or like amenity 
for that purpose. 

(vi) It is intended that the provisions of this 
subclause should be fairly applied and 
on a commonsense basis within each 
specific work area whilst ensuring that 

the needs of the company to improve 
productive output and the need for 
employees to reasonably take refresh- 
ment whilst at work are achieved, 

(c) Start/Finish Times: 
(i) Notwithstanding any other provision of 

this clause, it is acknowledged that the 
employer may seek to vary the 
commencement of the ordinary hours of 
work between employees within any 
particular work section for the purposes 
of achieving a staggered commencement 
time of the ordinary hours of work. 

(ii) Any change to the customary start and 
finish time of the ordinary hours of 
work within a departmental work area 
which is sought to newly occur within 
the specified span of hours may be fixed 
by agreement between the employer and 
the union or unions and the employees 
concerned or, failing such agreement, 
may be determined by the Industrial 
Relations Commission. 

(6) (a) Liberty is allowed to either the company or the 
unions to re-open discussions between them as to the 
appropriate use and application of the provisions of this 
clause and the changes made to the provisions of the 
former award in this clause. 

(b) In the event that any disagreement arises and is 
unable to be resolved between the parties as to the 
application of the provisions of this clause, then either 
party to the award may act to refer any such disagree- 
ment to the Industrial Relations Commission for 
resolution. 

Standard Continuous Shift Rosters. 
Two Shift Seven Day Shift Work Roster: 

S M T W T F S S M T W T F S 
PANEL "A" 
LINE 1 A A   D D D D D D D D _ _ 

2 D D D D — — — — A A A A A A 
3 — — A A A A A A — — X D D D 

LINE 1 _ A A A A A A A _ _ X D D 
2 A     X D D D D D D D D — — 
3 D D D D — — — — A A A A A A 

PANEL "B" 
LINE 1 D D D D __   _ _ A A A A A A 

2 —   A A A A A A — — X D D D 
3 A A — D D D D D D D D — — 

LINE I A _ _ X D D D D D D D D   _ 
2 D D D D — — — — A A A A A A 
3 — A A A A A A A — — — X D D 

PANEL "C 
LINE 1   _ A A A A A A _ _ X D D D 

2 A A     D D D D D D D D   — 
3 D D D D _ — — — A A A A A A 

LINE 1 D D D D __ _ _   A A A A A A 
2 — A A A A A A A — — — X D D 
3 A — — X D D D D D D D D — — 

X = Leisure Day Off 
— = Rostered Day Off 

Day-Night-Afternoon Rotation: 
S M T W T F s S M T W T F S 

PANEL "A" 
LINE 1 D D D _ — N N N N N N N _ — 

2 D D D   — N N N N N N N — — 
3 D D D   — N N N N N N N — — 
4 D D X   — N N N N N N N — — 
5 D X D — — N N N N N N N — — 

LINE 1 _   A A A A A A A — (D) X D D 
2 —   A A A A A A A — (D) D X D 
3     A A A A A A A — X (D) D D 
4     A A A A A A A — (D) D D D 
5 — - A A A A A A A — (D) D D D 

PANEL "B" 
LINE 1 N N N N N — — _ — A A A A A 

2 N N N N N — — — — A A A A A 
3 N N N N N — — — — A A A A A 
4 N N N N N — — — — A A A A A 
5 N N N N N — — — — A A A A A 

LINE 1 A A _ (D) D D D D X D — — N N 
2 A A — (D) D D D D D X — — N N 
3 A A   X (D) D D D D D — — N N 

• 4 A A — (D) X D D D D D — — N N 
5 A A — (D) D X D D D D — — N N 
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PANEL "C" 
LINE 1 A A _ (D) D 

2 A A — (D) D 
3 A A — X (D) 4 A A — (D) X 
5 A A — (D) D 

LINE 1 N N N N N 
2 N N N N N 
3 N N N N N 4 N N N N N 
5 N N N N N 
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D X D _ __ N N 
D D X — — N N 
D D D — — N N 
D D D — — N N 
D D D — — N N 
_ _ A A A A A     A A A A A —   A A A A A —   A A A A A 
— — A A A A A 

LINE 1   — A A A A A A A   (D) D D D 2 — — A A A A A A A — (D) D D D 
3 — — A A A A A A A — X (D) D D 4 — — A A A A A A A — (D) X D D 5 — — A A A A A A A — (D) D X D 

LINE 1 D X D _ _ N N N N N N N __ _ 
2 D D X — — N N N N N N N —   
3 D D D — — N N N N N N N — — 
4 D D D — — N N N N N N N — — 
5 D D D — N N N N N N N — — 

Day-Afternoon-Night Rotation: 
S M T W T F S S M T W T F S 

PANEL"A" 
LINE I D D _ _ A A A A A A A   N N 

2 D D     A A A A A A A   N N 
3 D D     A A A A A A A   N N 
4 D D — _ A A A A A A A   N N 
5 D X — — A A A A A A A — N N 

LINE 1 N N N N N _ _ _ _ (D) X D D D 
2 N N N N N — — — — (D) D X D D 
3 N N N N N — — — — X (D) D D D 
4 N N N N N — — — — (D) D D X D 
5 N N N N N — — — — (D) D D D D 

LINE 1 N N N N N _ — — _ (D) X D D D 
2 N N N N N — — — — (D) D X D D 
3 N N N N N — — — — X (D) D D D 
4 N N N N N — — — — (D) D D X D 
5 N N N N N — — — — (D) D D D D 

LINE I D D _   A A A A A A A _ N N 
2 D D     A A A A A A A — N N 
3 D D     A A A A A A A — N N 
4 D D     A A A A A A A — N N 
5 D X — — A A A A A A A — N N 

PANEL"C" 
LINE I A A A A _ N N N N N N N   _ 

2 A A A A   N N N N N N N   — 
3 A A A A — N N N N N N N   — 
4 A A A A — N N N N N N N — — 
5 A A A A — N N N N N N N _ — 

LINE 1 _ __ (D) X D D D D D — _ A A A 
2 — — (D) D X D D D D — — A A A 
3 — — X (D) D D D D D — — A A A 
4 — — (D) D D X D D D — — A A A 
5 — — (D) D D D D D X — — A A A 

LINE 1 _ (D) X D D D D D — — A A A 
2 — — (D) D X D D D D — — A A A 
3 —   X (D) D D D D D — — A A A 
4 —   (D) D D X D D D — — A A A 
5 — _ (D) D D D D D X — — A A A 

LINE I A A A A __ N N N N N N N   _ 
2 A A A A   N N N N N N N — — 
3 A A A A   N N N N N N N — — 
4 A A A A   N N N N N N N — — 
5 A A A A _ N N N N N N N _ _ 

(D) = 20th Shift 
X = Leisure Day Off 

— = Rostered Day Off 

13A.—Application of 38-Hour Week Provisions. 
(1) The employer shall so arrange work requirements 

and shall roster employees so that:— 
(a) each employee is required to work under the 

contract of service for 19 ordinary shifts 
comprising eight ordinary hours per shift over a 
work cycle of 28 consecutive days; and 

(b) in respect of each complete shift of eight 
ordinary hours worked, the employee is paid 
eight hours of ordinary time. 

(c) For the purposes of this subclause the weekly 
wages specified by Clause 32 and the district 
allowance and service payments provided by 
this award shall be divided by 38 to obtain the 
hourly equivalent pro rata payment. 

(2) In calculating the hourly all purpose wage rate 
applicable to each employee, the wage rate expressed by 
Clause 32 and any all purpose addition to that wage rate 
under this award shall be divided by 38 to obtain the 
hourly equivalent. 

(3) A "leisure day off" under this award shall mean 
the unpaid day designated by the employer which is to be 
rostered off in advance once in each 28 day work cycle 
for each employee. 

(4) (a) The employer shall roster, in advance of each 
28 day work cycle, for each employee to be rostered for 
one unpaid leisure day off in the following 28 day cycle. 

(b) The fixing of the leisure day off in each 
departmental work area shall be by mutual arrangement 
between the department and those employed therein or, 
in the event of dispute, will be sought to be resolved 
between the union and the company prior to reference to 
the Industrial Relations Commission for determination. 

(c) In special circumstances, an individual employee 
may change the rostered leisure day off in a particular 28 
day work cycle subject to approval by the department to 
do so and provided that the mutually agreed day still falls 
within the 28 day work cycle. 

(d) Any unresolved dispute as to the fixing or taking of 
a leisure day off will be referred to the Industrial 
Relations Commission for determination. 

(5) An employee, when absent from the normal work 
and provided that absence is one for which payment of 
ordinary wages is prescribed by this award, shall be paid 
eight hours for each complete shift then absent. 

(6) The employer may require that an employee who is 
employed as a day worker act as a relief to a day shift 
worker when that day shift worker is rostered off and 
taking a leisure day off under this clause. 

In these circumstances the day work employee shall 
work as directed and will retain conditions normally 
applicable to day workers under this award. 

(7) The "21st shift" for continuous shift workers as 
defined by the award prior to implementation of the 38 
hour week shall now become known as the "20th shift" 
and shall be treated accordingly for all purposes of this 
award. 

(8) When a rostered leisure day off falls due on a day 
which is otherwise then being taken by the employee as a 
period of paid leave under this award, it shall be taken as 
the employee's leisure day off and it shall not be debited 
as part of an entitlement to paid leave. 

(9) When an employee's leisure day off under these 
provisions falls within the period of notice specified by 
Clause 7 of this award it will be counted as a day worked 
for the purposes of that clause. 

(10) The leisure day off for day work employees will be 
rostered to occur on either a Friday or Monday; it will 
not be rostered to occur on a day observed as a public 
holiday under this award; and in this latter event the 
ordinary work day preceding or the ordinary work day 
following the public holiday may by agreement be 
substituted but will in any event be taken within that 
particular work cycle. 

(11) For continuous shift work employees, the leisure 
day off will usually be rostered:— 

(a) to occur on day shift on a week day; and 
(b) so that it does not occur on a public holiday; 

and 
(c) so that it occurs once in any 28 day work cycle 

period but the period of time between leisure 
days off may vary according to the shift roster; 
and 

(d) so as not to occur on the same day as a rostered 
day off. 

(12) (a) Apprentices employed under this award are 
subject to the provisions of this clause. 

(b) The unpaid leisure day off for an apprentice will be 
rostered in advance so as not to occur on a day on which 
the apprentice is required to attend a period of off-site 
technical school apprentice training. 

(13) Should the Western Australian Industrial 
Relations Commission vary or rescind its General Order 
dated 13 October 1983 in matter No. 461 of 1983 and/or 
issue a new General Order affecting the provisions of this 
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award by change to Principle No. 5, Standard Hours, as 
presently expressed by that General Order in matter No. 
461 of 1983 then, to the extent that any such "change by 
the Commission becomes relevant, the unions party to 
this award have liberty reserved and allowed to them to 
re-open this award by negotiations with the employer on 
the subject of standard hours of work. 

14.—Overtime. 
(1) (a) Time worked outside or in excess of the 

ordinary hours of work fixed by this award shall, unless 
otherwise expressed by this award, be paid for at the rate 
of double time. 

(b) The company, at its discretion and according to its 
needs in departmental work areas, may offer those 
employed therein the equitable opportunity to undertake 
to work overtime for a specified period of time and/or 
for the completion of a specified job. 

(c) Subject to the provisions of this award, employees 
are free to elect to accept or decline an offered oppor- 
tunity to work overtime. 

(d) Employees who undertake to work overtime shall 
do so unless prevented from doing so because of illness, 
accident or injury, or for other special or unforeseen 
circumstances. 

(e) If the employer cancels any pre-arrangement with 
an employee who has undertaken to work overtime 
without giving that employee at least four hours' notice 
of cancellation, then the employee will be paid as for a 
maximum of four hours at the ordinary time wage rate in 
lieu of the notice of cancellation which should have been 
given by the employer provided that an employee who 
has reported at work for overtime work prior to that 
overtime being cancelled shall be paid in lieu of the notice 
specified as for a minimum of four hours at penalty 
rates. 

(2) Shift Workers: Notwithstanding subclause (1) (a) 
of this clause, time worked in excess of the ordinary 
hours of work shall be paid for at ordinary rates:— 

(a) if it is due to private arrangements between the 
employees themselves; or 

(b) if it is for the purpose of affecting the 
customary rotation of shifts on any existing 
three panel shift roster at the date of this award 
being made. 

(3) All Employees: 
(a) Recall to Work: 

(i) An employee who, after leaving the job, 
returns by direction of the employer to 
work overtime is deemed to have been 
recalled whether notified before or after 
leaving the job of the requirement to 
work. 

(ii) The employer may offer an employee 
the opportunity to carry out overtime 
work involved by a recall to work and an 
employee who accepts a recall to work 
shall, for each such recall, be paid for at 
least four hours at penalty rates but not 
more than once in respect of any period 
of time. 

(iii) If the job for which an employee was 
recalled is completed in less than four 
hours, the employee will be paid for a 
minimum of four hours at penalty rates 
and the employee will not be required to 
work for longer than the minimum 
period necessary for the completion of 
the particular job unless circumstances 
have newly arisen which could not 
reasonably have been foreseen by the 
employer at the time of the original 
recall and those circumstances then 
urgently require additional work to be 
done by that employee. 

(iv) An employee who has completed the job 
for which that employee was recalled 

and who has then left that job cannot be 
required to perform further work under 
that original recall and, if the employee 
accepts a further recall, that additional 
wofk will be paid for accordingly but 
subject to the provisions of paragraph 
(ii) of this subclause. 

(v) Subject to a review of this provision 
between the parties after at least six 
months' trial, written advice stating the 
work required to be performed shall be 
given to an employee recalled to work 
under this subclause, either at the point 
of recall or on arrival at the job, to 
attend to the work required and 
described by the written advice. The 
onus will be on the employer to initiate 
request for the review to take place. 

(vi) Transport to attend and return from a 
recall to work will be provided by the 
employer should the employee so 
request. 

(vii) The provisions of this paragraph do not 
apply:— 

(aa) where it is customary for an 
employee to return to perform a 
specific job outside the ordinary 
hours of work; or 

(bb) where the overtime worked is, 
except for a reasonable meal 
break, continuous with the com- 
pletion of the ordinary hours of 
work. 

(b) Rest Period After Overtime: 
(i) When overtime work is necessary it shall 

be so arranged, other than in an urgent 
and special circumstance, that 
employees have at least 10 consecutive 
hours off duty between the work of 
consecutive days. 

(ii) The provisions of subparagraph (i) do 
not apply to an employee who 
commences pre-start overtime or who is 
recalled to work within the four hours 
preceding the commencement of the 
ordinary hours of work unless such an 
employee has not then had 10 consecu- 
tive hours off work from the completion 
of the ordinary hours on the day before. 

(iii) The provisions of subparagraph (i) do 
apply to an employee who is recalled to 
work on more than one occasion in the 
eight hours preceding the commence- 
ment of normal hours of work on that 
day even if that employee has had 10 
consecutive hours off work from com- 
pletion of ordinary hours on the pre- 
ceding day. 

(iv) An employee who, by reason of working 
overtime, has not had at least 10 con- 
secutive hours off duty after the 
termination of the ordinary hours of 
work on any day shall not, other than in 
exceptional circumstances and unless 
specifically directed so to do by the 
employer, commence ordinary hours of 
work on the next day until that 
employee has had 10 consecutive hours 
off duty. 

(v) Where such an employee, pursuant to a 
specific direction by the employer, 
works in ordinary hours on any day 
without having had 10 consecutive 
hours off duty since the termination of 
the ordinary hours of work on the 
preceding day, that employee shall be 
paid at the rate of double time for the 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 1979 

ordinary hours so worked and shall, at 
the conclusion of such work, be given 10 
consecutive hours off duty. 

(vi) Where, pursuant to the preceding 
provisions of this paragraph, an 
employee is given 10 consecutive hours 
off duty, any ordinary hours of work 
falling within that period shall be 
deemed to be time worked at ordinary 
time rate. 

(vii) The provisions of this paragraph apply 
to shift workers who rotate from shift to 
shift but when overtime is worked by 
any such employee by arrangement 
between the employee and another 
employee, eight hours shall be sub- 
stituted for 10 hours in applying the 
provisions of this paragraph. 

(c) Rest period after overtime when that overtime 
is on a day off and immediately preceding the 
next ordinary work day of an employee:— 

(i) "day off" under this paragraph refers 
to a Sunday, public holiday or leisure 
day off in the case of a day worker or a 
non-continuous shift worker; and 

(ii) "day off' in the case of a continuous or 
seven day shift worker refers to a 
rostered day off or a leisure day off of 
such an employee. 

(iii) Overtime work done by an employee in 
either of the foregoing circumstances 
will be treated for assessment of entitle- 
ment to rest period after overtime unless 
the time then worked is pre-notified pre- 
start overtime. 

(d) Unrelieved Shift Workers — Power Station 
Operatives Only: 

(i) It is emphasised that in normal circum- 
stances a continuous shift worker 
reasonably expects to be relieved by the 
oncoming shift and when this does not 
occur, it imposes a burden on the 
unrelieved employee to continue at 
work until relieved. 

(ii) In the circumstances of an employee not 
being relieved at the normal time, every 
endeavour shall be made by the 
company to secure a relief, if required, 
by pre-starting the next shift four hours 
earlier and the employees will genuinely 
co-operate each to the other 
accordingly. 

(iii) If, because no relief has been able to be 
obtained in the foregoing circum- 
stances, an employee is then required to 
work on and complete a double shift, 
the employee will be permitted a rest 
period of 10 hours (without loss of 
ordinary pay) from the time of com- 
pletion of that double shift and the 
further employee who is then unrelieved 
shall continue at work for two hours 
because of the extended rest period and 
shall be paid for that two hours at 
overtime rates. 

(e) Overtime — Meal Periods and Meal 
Allowances: The purpose of this paragraph is 
to specify provisions which apply in respect of 
overtime meal periods and the payment of 
overtime meal allowances in lieu of the former 
practices whereby the employer supplied over- 
time meals to employees when working 
overtime. 

(i) An employee, when working overtime 
on any day and including where that 
overtime is worked in conjunction with 
ordinary hours of work, will not be 

allowed to work more than six hours 
without taking a break for a meal. The 
period of time allowed for an overtime 
meal break shall be deemed to be time 
worked and will be paid accordingly. 

(ii) An employee who works a period of 
overtime of more than two but less than 
eight consecutive hours is entitled to a 
paid meal break without deduction of 
pay on completion of four hours of 
overtime worked, provided that the 
employee then continues to work over- 
time beyond the taking of that meal 
period. 
However, if in the circumstances the 
employee has worked up to six hours of 
overtime before being able to take a 
meal break, payment will be made as if 
the meal break had been taken after 
completion of the initial four hours of 
overtime. 

(iii) The midshift meal break on any over- 
time day or shift, where such overtime 
shift is intended to be of not less than 
eight hours' duration, shall be deemed 
to be of 30 minutes provided that an 
employee shall, if required, work on 
that overtime shift for up to six hours 
without a break for a meal. 

(iv) In the case of a separate overtime shift 
of eight hours on a day which is not an 
ordinary working day for that 
employee, the employee will be allowed 
a midshift meal break of 30 minutes 
which will be deemed to be time worked 
and will be paid the midshift meal allow- 
ance specified under this award as for an 
ordinary working day. 

(v) Follow-on Overtime: An employee who 
is specifically required to work not less 
than one hour and not more than two 
hours of overtime immediately follow- 
ing the completion of the ordinary hours 
of work on any day shall either:— 

(aa) before commencing that over- 
time, allow a smoko/rest period 
of 15 minutes without deduction 
of pay; or 

(bb) if that smoko/rest period has not 
been allowed, shall, in addition 
to the overtime worked, be paid 
for 15 minutes at double time, 

(cc) An employee who works more 
than two hours' overtime con- 
tinuously with completion of 
ordinary hours on any day will 
be:— 

• allowed an overtime meal 
break of 30 minutes 
which is counted as time 
worked; and 

• which will be taken not 
later than six hours after 
completion of the 
previous meal break 
taken on that day; and 

0 will be paid an overtime 
meal allowance of $5.00. 

(vi) Pre-start Overtime: 
(aa) An employee who is on day work 

or day shift and who is required 
to work more than one hour but 
not more than two hours' over- 
time preceding the commence- 
ment of the normal work on that 
day shall be allowed a crib break 
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of 30 minutes without deduction 
of pay as close as practicable to 
the normal commencing time 
and will be paid an overtime meal 
allowance of $5.00. 

(bb) An employee who is on after- 
noon or night shift on any day 
and who is specifically required 
to work not less than one hour 
and not more than two hours' 
overtime preceding the 
commencement of the normal 
work on that day shall either:— 

® be allowed a rest period of 
15 minutes without 
deduction of pay which 
will be taken as close as 
practicable to the normal 
commencing time; or 

• if that rest period has not 
been allowed, shall, in 
addition to the overtime 
worked, be paid for 15 
minutes at double time, 

(cc) An employee who is required to 
work more than two hours' over- 
time preceding the commence- 
ment of the normal work of that 
employee on that day shall be 
allowed a crib break of 30 
minutes without deduction of 
pay as close as practicable to the 
normal commencing time of the 
shift and will be paid an overtime 
meal allowance of $5.00. 

(vii) If the period of overtime offered and 
accepted to be worked on any day is 
reduced for reasons other than that 
employee declining to continue to work 
the overtime first accepted, then unless 
the employer has given the employee at 
least four hours' notice of cancellation 
or reduction in that overtime, the 
employee will be paid an overtime meal 
allowance of $5.00 for each overtime 
meal period which would have been 
taken but for the reduction in the over- 
time then worked on that day. 

(viii)In the unusual event of an employee 
being required to work for more than a 
total of 12 hours on any day, either as 
overtime or as a combination of 
ordinary hours and overtime, the 
employer will arrange for the provision 
of a meal to then be taken by the 
employee. Where the employer supplies 
such a meal, the employee is not entitled 
to payment of the overtime meal allow- 
ance specified by this subclause. 

(4) Standby: Employees who are required to hold 
themselves in readiness outside the ordinary hours of 
work for a call to work shall, for the time that they so 
hold themselves in readiness, be paid:— 

(a) at the rate of time and one-quarter on a 
Saturday, Sunday, public holiday or, in the 
case of a continuous shift worker, on a rostered 
day off; and 

(b) at ordinary time rates on any other day. 
(c) (i) Provided that employees who are 

required to hold themselves in readiness 
for a call to work for more than four 
hours on a public holiday shall, in 
addition to payment at the rate of time 
and one-quarter for the time that they so 
hold themselves in readiness, be granted 
an additional paid day of leave on their 
next annual leave, unless the employee 

and the department agree that the 
employee takes that day off without loss 
of pay for ordinary time at some other 
mutually convenient date. 

(ii) Further, provided that an employee who 
has been required to standby under this 
paragraph on a public holiday shall, if in 
the aggregate the time spent on standby 
and actually at work exceeds four hours, 
be given an additional paid day of leave 
as in subparagraph (i) hereof but not so 
that more than one additional paid day 
of leave is given in respect of any one 
day. 

(d) An employee who is required to be on standby 
for a call to work for four hours or less on a 
public holiday shall be paid at the rate of time 
and one-quarter for the period concerned in 
addition to payment for the public holiday. 

(5) Weekend or Holiday — Minimum Overtime 
Period: Subject to subclause (1) of this clause, an 
employee who is required to commence overtime work 
on a Saturday, Sunday or public holiday and who is 
ready, willing and available to work in accordance with 
that requirement, shall be given at least four hours' work 
or four hours' pay at the appropriate rate in lieu thereof, 
but this paragraph does not apply with respect to pre- 
notified pre-start overtime. 

(6) Overtime Transport: Where an employee is 
required to commence or cease work at a time when 
normal transport is not available the employer shall, 
where necessary, provide transport to or from work as 
the case requires, but this paragraph does not apply in 
respect of any shift for which the employee is regularly 
rostered. 

(7) Maximum Payment: The provisions of this clause 
shall not operate so as to require payment of more than 
double time and one-half on a public holiday or more 
than double time on any other day unless specific pro- 
vision is elsewhere made to the contrary in this award. 
The shift allowance specified in Clause 15 (6) shall not 
compound by overtime or other penalty rate addition. 

(8) Each Day Stands Alone: In computing overtime, 
each day shall stand alone but when an employee works 
overtime which continues beyond 12 midnight on any 
day, the time worked after 12 midnight shall be deemed 
to be part of the previous day's work for the purpose of 
this clause. 

(9) (a) It is the intention of this subclause that 
employees should not work on their leisure day off under 
this award. 

(b) However, if in an emergency circumstance an 
employee does so work, then all such time worked by an 
employee on a leisure day off shall be paid for at 
overtime rates. 

15.—Shift Work. 
(1) The provisions of this clause apply to shift work, 

whether continuous or otherwise. 
(2) Change of Shift System: 

(a) The employer may change any shift system in 
operation from time to time but before doing so 
shall, unless the employees concerned agree to 
the proposed method of working, give notice of 
intention to those employees and to the union 
or unions concerned. 

(b) For the purpose of this subclause, "shift 
system" means a system of shift such as (for 
example) a three shift system, a two shift 
system, a continuous shift system or a non- 
continuous shift system. 

(c) Where, pursuant to paragraph (a), the 
employees concerned agree to a change in shift 
system, the employer shall forthwith advise the 
union or unions concerned in writing of the 
change and the fact of the employees' agree- 
ment. 
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(d) Should the employees concerned disagree with 
the employer's intended change from one shift 
system to another, the employer will not act to 
implement that intended change without at 
least seven days' notice in writing having also 
been given by the employer to the union or 
unions concerned. 

(e) Any dispute as to the application of the 
provisions of this subclause will be referred to 
the Industrial Relations Commission for 
determination. 

(3) Change from One Shift to Another Shift: 
(a) When the company transfers a shift worker 

from one shift to another, they shall endeavour 
to give not less than one week's notice of that 
requirement or, where this is not possible, the 
notice to be given should not other than in 
urgent cases, be less than 48 hours. 

(b) A shift worker who is transferred from one 
shift to another shall be allowed to cease work 
10 hours prior to commencement of that shift 
without loss of pay for normal rostered hours. 

(c) A shift worker who is required to work on a 
different shift within the one week period of 
notice of change from one shift to another will 
be paid at penalty rates for all time worked on 
shift during that notice period. 

(4) Change from Day Work to Shift Work or Vice 
Versa: 

(a) The following provisions are intended to apply 
to circumstances in which an employee is trans- 
ferred from day work to shift work, or vice 
versa, or from one shift system to another 
provided that such a transfer is intended to 
apply for more than one week. 

(b) (i) Such an employee will be given at least 
one week's notice of the transfer 
required by the employer or failing such 
notice, will be paid at penalty rates for 
each shift worked until the week's notice 
in part or whole has then elapsed, 

(ii) The penalty rates to apply under this 
paragraph shall not be compounded by 
penalty on penalty; the highest appro- 
priate rate will apply to the days and 
shifts in question. 

(c) An employee who has been temporarily trans- 
ferred to shift work under subclause (5) of this 
clause will not be entitled to the provisions of 
this subclause when reverting to normal work. 

(d) In a case to which paragraph (a) of this sub- 
clause applies and where the company has 
responded on compassionate grounds to an 
employee's request for change, the company 
shall not be obligated to pay penalty rates for 
less than seven days' notice of the change then 
occurring. 

(5) (a) A day worker who is required to change from 
day work to shift work or vice versa on any day shall be 
allowed to cease work 10 hours prior to the commence- 
ment of the employee's shift/day work without loss of 
pay for normal rostered hours occurring during those 10 
hours. 

(b) Time off duty allowed pursuant to paragraph (a) 
shall not be regarded as time worked for the purpose of 
computing overtime or other penalty rates. 

(c) In lieu of the allowance specified by subclause (6) 
of this clause, a day worker who is temporarily trans- 
ferred from day work to shift work shall be paid at 
double time for each afternoon or night shift worked if 
the employee is rostered to work not more than five 
consecutive such shifts, always provided that the pro- 
visions of this clause shall not reduce the payment 
otherwise applicable to that employee if any such shift 
then falls on a public holiday. 
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(d) When an employee to whom paragraph (c) of this 
subclause applies is so employed, a special allowance of 
$7.10 shall be paid to that employee for each such shift 
worked. 

(6) Shift Allowance and Definition of Shifts: 
(a) Subject to the provisions of this clause, an 

employee employed on shift work shall, in 
addition to the ordinary rate of wage, be paid 
for each hour worked the shift allowance 
specified for the particular shift system then 
worked by that employee:— 

Cents 
Per Hour 

Extra 
(i) if a Monday to Friday, two 

or three shift system 
employee 70 

(ii) if a continuous shift or seven 
day two shift system 
employee 77 

(b) The foregoing addition to the wage rate shall 
not compound by penalty rate or shift premium 
addition, nor be payable in respect of time not 
actually worked but for which other provisions 
of this award entitle the employee to payment 
of ordinary wages. 

(c) A shift worker who does not complete the 
normal shift on any day to which the employee 
is entitled to payment of the shift allowance 
prescribed shall be paid pro rata on that 
amount for each complete hour worked which 
is less than eight hours on any such day; 
fractions of an hour shall not count in assessing 
the entitlement. 

(d) For the purpose of this clause:— 
(i) "afternoon shift'' means a shift starting 

not earlier than 12 midday and prior to 
8.00 p.m.; and 

(ii) ' 'night shift" means a shift starting at or 
after 8.00 p.m. and prior to 6.00 a.m. 

General: 
(7) The "20th shift" for a continuous shift worker as 

designated by the roster and required to be worked shall 
be paid at double time. 

(8) A roster showing the shifts to be worked and the 
commencing and finishing times of the ordinary hours of 
work on the respective shifts shall be posted on a notice 
board and a copy shall be supplied to the union secretary 
and convenor. 

(9) Where a shift commences at or after 11 .(X) p.m. on 
any day, the whole of the shift shall, for the purpose of 
this award, be deemed to have been worked on the 
following day. 

(10) The time of commencing and finishing shifts may 
be varied by agreement between the employer and the 
union or unions and employees concerned or, failing 
such agreement, shall be determined by the Industrial 
Relations Commission. 

(11) No employee may, by private arrangement with 
another employee, change from that employee's rostered 
shift unless that arrangement has been approved by the 
supervisor of those employees. 

(12) Time worked in excess of the ordinary hours of 
work shall be paid for at ordinary time rates if it is due to 
private arrangements between the employees themselves. 

(13) Running Shift Change: Where, in positions 
designated by the employer, a shift worker is required for 
the purposes of effecting a running shift changeover to 
remain at or report to the place of work in order for 
handover to the next shift, payment shall be paid at 
overtime rates:— 

(a) for not less than 15 minutes; and 
(b) for 30 minutes if required to so remain or report 

for more than 15 minutes; 
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(c) provided that the payment applicable shall only 
be made once in respect of each shift. 

(d) The provisions of this subclause are not to be 
construed as compulsory overtime. 

(e) The employer, in designating the positions 
required to work a running shift changeover 
pursuant to this subclause, shall provide to 
each union so involved a list of those current 
positions at each site and, prior to making any 
change by deletion or addition to that list, shall 
first discuss the intended change with the union 
concerned. 

(f) In the absence of agreement between the parties 
concerning any intended change to the desig- 
nated positions or in the event of any dispute as 
to the application of the provisions of the sub- 
clause, the matter will be referred to the 
Industrial Relations Commission for 
determination. 

(14) Shift Rotation: A shift worker employed on a 
four panel shift cycle of 28 days who does not, in the 
course of that roster, work at least one-third of the time 
on day shift or day work shall be paid for each afternoon 
or night shift worked during that 28 days at half single 
time extra in addition to the ordinary shift rate of pay for 
that shift. 

(15) The provisions of this subclause shall not apply to 
a seven day two shift system employee who is rostered to 
work on conformity with the roster specified for that 
shift system in Clause 13 of this award but in any other 
case, subject only to paragraph (d) of this subclause, the 
following shall apply. 

(a) An employee who, in any consecutive three 
weeks, does not work at least one week on day 
shift or day work shall be paid at the rate of 
time and one-half for each afternoon or night 
shift worked during those three weeks, but this 
paragraph does not apply to an employee 
employed on a four panel shift cycle of 28 days. 

(b) An employee who works for more than one 
week consecutively on afternoon shift shall be 
paid at the rate of time and one-half for each 
afternoon shift worked in the consecutive 
second or subsequent weeks of afternoon shift. 

(c) An employee who works for more than one 
week consecutively on night shift shall be paid 
at the rate of time and one-half for each night 
shift worked in the consecutive second or 
subsequent weeks of night shift. 

(d) This subclause does not apply to an employee 
if:— 

(i) it would only otherwise apply because of 
a change of shift made by private 
arrangement between that employee and 
another; or 

(ii) the employee is employed on a roster to 
which the employer and the union or 
unions concerned have agreed that it 
shall not apply. 

(16) Crane and Rigging: 
(a) In a work circumstance to which subclause (17) 

of this clause applies, and then in respect of 
crane drivers and riggers only, and provided the 
crane drivers/riggers have then accepted an 
offer by the company to work an anticipated 
span of 12 hours on that job which also 
necessitates, because of the pre-stated intention 
of the company, a requirement for the crane 
driver and rigger to work four hours of over- 
time, the company may not, without giving at 
least four hours' notice to such a crane driver 
and rigger, cancel the pre-agreed period of 
overtime to be worked without payment of a 
minimum of four hours at overtime rates. 

(b) The provisions of paragraph (a) shall equally 
apply to a work circumstance in which the job 
is completed in a shorter time than was first 
planned. 

(17) Dampier Short Term Maintenance: Where 
employees in Dampier are required to work upon "pre- 
planned short term maintenance work" as hereinafter 
defined, the work arrangements to be implemented for 
such work shall be in accordance with the terms and 
conditions set out hereunder. 

(a) "Pre-planned short term maintenance work" 
means maintenance work on systems which 
arises by virtue of a deliberate decision by the 
employer and which interferes with the 
continuity of production by creating:— 

(i) in the DSO Department:— 
(aa) the inability to load ships; 

and/or 
(bb) the inability to dump ore; and 

(ii) in the Pellet Plant, the inability to 
stockpile pellets. 

(b) Where pre-planned short term maintenance 
work is programmed into a "planned 
shutdown", the duration of which is between 
24 hours and five consecutive days, and which 
interferes with the continuity of production in 
the manner described in paragraph (a) hereof, 
the work arrangements for the duration of that 
shutdown will be:— 

(i) Ordinary Hours: 
(aa) Continuous shift workers will 

work in accordance with their 
normal roster. 

(bb) Day Workers will be transferred 
to day shift or afternoon shift for 
the period of the planned 
shutdown. 

(ii) Overtime: 
(aa) All employees engaged on this 

work arrangement will generally 
be offered four hours' overtime 
each day. 

(bb) In the case of day shift, the over- 
time will generally be offered as 
follow-on overtime and 
employees on afternoon shift will 
usually work pre-start overtime 
for four hours, although this 
may be subject to variations to 
meet the requirements of the 
department. 

(iii) Notification: The employer will provide 
as much notification to the employees 
concerned in a planned shutdown as is 
practical. 

(iv) Alteration of a Planned Shutdown: 
Where a pre-planned short term mainte- 
nance shutdown is scheduled to inter- 
fere with the continuity of production 
but it is then decided to alter the 
declared date from which that planned 
shutdown would have commenced, the 
work arrangements to apply to such a 
planned shutdown shall commence 
from the new date. In this circumstance 
and notwithstanding, for example, that 
a shipping or dumping break is then also 
current, the work arrangements shall 
continue as for the planned shutdown. 

(v) Nothing in the foregoing arrangements 
as to how work will be done precludes 
the employer in lieu of those arrange- 
ments from scheduling pre-planned 
short term maintenance work on the 
basis provided by subclause (5) of this 
clause. 
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(c) Maintenance Work that Does Not Interfere 
with the Continuity of Production: For main- 
tenance work that can be delayed until an 
opportune shipping or dumping break occurs, 
the work arrangements will be those most 
appropriate to the circumstances and in accor- 
dance with the provisions of the award. 

(d) Breakdown Work: In the case of breakdown 
work, the work arrangements will be those 
most appropriate to the circumstances and in 
accordance with the provisions of the award. 

(18) Change of Process at Mine Sites: 
(a) When, in any particular circumstance, at Tom 

Price or Paraburdoo, the company has rostered 
employees for a limited time duration to work 
on a two by 12 hour shift basis covering the 24 
hours of a day in lieu of working that job on a 
three by eight hour shift basis, the company 
may not, without 12 hours' notice or payment 
in lieu of up to the equivalent of 12 hours' 
notice, cancel such a work arrangement for the 
employees concerned except:— 

(i) when it has become necessary to stand 
down that part of the operations and the 
employees concerned because of a 
cyclone and in which event the pro- 
visions of Clause 6 shall apply; or 

(ii) when a strike, ban or limitation is 
imposed by employees affecting the 
company's ability to continue the basis 
upon which it had first planned and 
offered the work to be done by the 
employees concerned. 

(b) "Limited time duration" as referred to in para- 
graph (a) hereof shall mean a period of not 
more than seven consecutive days but more 
than 24 hours. 

(c) The provisions of this subclause will not be 
applicable other than to a relevant work cir- 
cumstance in respect of the Primary Crusher at 
either minesite and/or 25M and 32M conveyors 
at Tom Price. 

16.—Weekend Work. 
(1) Continuous Shift Workers — Ordinary Hours: All 

time worked by a continuous shift worker during the 
rostered ordinary hours of work for that employee on a 
weekend shall be paid for:— 

(a) on Saturday, at the rate of time and one-half; 
or 

(b) on Sunday, at the rate of double time. 
(2) All Employees — Overtime: Overtime worked by 

any employee on a Saturday or a Sunday shall be paid for 
at the rate of double time. 

(3) (a) A continuous shift worker (as defined), in 
addition to the rates prescribed by this clause for the 
ordinary shift on a Saturday, shall, for the afternoon 
shift on that day, be paid an allowance of $8.29. 

(b) An employee who, by request of the company, pre- 
starts by four hours the commencement of the night shift 
as No. 1 shift on a Sunday shall, in addition to the rates 
prescribed by this clause, be paid half the allowance 
specified by paragraph (a) hereof. 

(c) An employee who, by request of the company, 
works follow-on overtime of four hours in extension of 
that day shift on a Saturday shall, in addition to the rates 
prescribed by this clause, be paid half the allowance 
specified by paragraph (a) hereof. 

(d) In the case of employees who mutually exchange 
shifts, the provisions of this subclause shall also apply 
but not so as to require more than the one payment. 

17.—Holiday Work. 
(1) All time actually worked on a day prescribed by 

this award as a public holiday shall be paid at the rate of 
double time and one-half. 

(2) (a) A continuous shift worker whose rostered day 
off falls on a day observed as a public holiday under this 
award may elect to have that day paid for at 1 'A times the 
ordinary single time rate or may elect to accrue a day in 
lieu to be taken by agreement with the company at 
another time. 

(b) The accrual of untaken days in lieu pursuant to this 
subclause will be limited to not more than three such days 
being accrued at any point in time so that any excess 
accrued days will then be paid out at 1 Vi times the 
ordinary single time rate as they then occur. 

(c) Notwithstanding the provisions of this subclause, 
the employee is not obliged to accumulate any days in 
lieu and if the employee so requests, the company will 
pay out any such day at the rate of 1 Vi times the ordinary 
single time rate. 

(3) (a) Notwithstanding any other provisions of this 
award, an employee who is required to work during what 
should have been the employee's normal hours of work 
on the day of 25 December shall, in respect of that work 
only on that day, be paid at three times the ordinary rates 
for up to a maximum of eight hours at that treble time 
rate and will be allowed a day in lieu. 

(b) The provisions of this subclause in the case of a 
Power Station operative shall be applied in such a 
manner that such an employee, who is required to work 
on the day of 25 December as defined, will be paid for all 
time worked, to a maximum of 12 hours, at the rate of 
treble time. 

(c) The provisions of paragraph (b) shall apply in like 
manner to such an operative who is not relieved normally 
at the end of that shift on 25 December. 

(4) (a) Subject to a continuous shift worker having 
worked all of the ordinary rostered hours of work in 
respect of New Year's Eve, that shift worker will be 
paid:— 

(i) at three-quarters of single time extra for all time 
worked on the afternoon shift on 31 December; 
and 

(ii) at three-quarters of single time extra for all time 
worked on night shift, viz the shift commencing 
at or after 2000 hours, on 31 December and 
prior to 0600 hours on 1 January. 

(5) A continuous shift work employee who has 
accumulated entitlement to a day in lieu and who then 
seeks to take such a day may do so with the prior 
approval of the supervisor as to the day on which that 
day in lieu is then taken and without loss of payment of 
ordinary wages for that day. 

(6) An employee who has an accrued entitlement in 
excess of three days to take a day in lieu under the 
provisions of Award No. 15 of 1985 shall, within three 
months of the commencing date of this award, be paid 
out by the employer any untaken entitlement thus 
accrued at 1 Vi times the ordinary single time rate of wage 
of that employee. 

18.—Time and Wages Record. 
(1) The employer shall make and keep a record or 

records showing:— 
(a) the name and address and classification of each 

employee; 
(b) the age of employees; 
(c) the starting and finishing times on each day; 
(d) the hours worked; 
(e) the wage and overtime (if any) paid; 
(f) the amount of fares and travelling time and 

other allowances paid; 
(g) deductions; 
(h) the employee's anniversary date; 
(i) the amount of annual leave entitlements; 
(j) the amount of long service leave entitlements; 
(k) the number of days in lieu accrued; 
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(1) the amount of accrued sick leave entitlement; 
and 

(m) the date of commencement as a shift work 
employee. 

(2) The time and wages record shall be open for 
inspection by a duly accredited official of the union 
during the usual office hours at the employer's office or 
other convenient place and such union official shall be 
allowed to take extracts therefrom. The employer's 
works shall be deemed to be a convenient place for the 
purpose of this subclause and, if for any reason the 
record is not available at the works when the official calls 
to inspect it, it shall be made available for inspection 
within 12 hours, either at the employer's office or at the 
works. 

(3) Any system of automatic recording by machines 
shall be deemed to be a record for the purpose of this 
clause. 

19.—Payment of Wages. 
(1) Wages shall be paid fortnightly and shall, if the 

employee so requests, be paid into a bank account 
nominated by the employee but may otherwise, at the 
employer's option, be paid in cash or by cheque or, if the 
employee so agrees, into a nominated bank account. 

(2) At or before the time at which employees receive 
their wages they shall be issued with a slip showing the 
gross amount of wages and allowances due, all deduc- 
tions therefrom, the total number of hours worked, 
including the number of overtime hours and the rate at 
which such overtime has been paid. 

(3) Any error in the compilation of an employee's pay 
shall, if requested by the employee, be adjusted within 48 
hours of the time at which that request was made. 

(4) When a public holiday under this award falls 
during the week in which wages are normally paid, the 
employer may:— 

(a) close off the pay period two days earlier than 
would otherwise be the case; and 

(b) anticipate that all employees would work their 
normal eight hours on each of those two days 
and calculate wage entitlements accordingly for 
the full pay period. 

(c) In such circumstances pay adjustments, where 
relevant, will be made on the next normal pay 
day. 

(5) All moneys due to an employee on termination of 
employment shall be paid to the employee within one 
hour of the employee presenting a final clearance to the 
pay office unless the employee presents that clearance 
less than one hour before the normal closing of that 
office, in which case such moneys shall be paid to the 
employee within one hour of the opening of that office 
on the following day. 

(6) An employee, when about to proceed on annual 
leave under this award, may request that the entitlements 
otherwise due to be paid immediately preceding the 
commencement of leave be available to that employee up 
to two normal working days before that time. In such 
circumstances, the employee will be paid accordingly less 
the payment otherwise due in respect of those two days. 

(7) The progressive aggregate total of gross wages paid 
to an employee and taxation deductions made therefrom 
shall be shown on the fortnightly pay advice slip tendered 
to that employee in respect of each taxation year. 

(8) Employees, when taking annual leave from their 
employment pursuant to Clause 22 of this award, shall be 
provided by the company with a statement separately 
identifying moneys paid to them in respect of that period 
of leave including, where relevant, moneys then also paid 
to them in respect of recreational leave travel assistance. 

20.—Special Leave. 
(1) (a) Subject to the provisions of this clause, an 

employee who is absent from work on account of the 
death of the employee's spouse or the employee's child 

shall be entitled to be absent without loss of pay for 
ordinary hours for up to a period of not more than one 
week as defined in Clause 8 of this award. 

(b) An employee who is absent from work on account 
of the death of the employee's father or mother shaU be 
entitled to so be absent in order to attend the funeral 
away from site for up to a period of not more than one 
week without loss of pay for that employee's ordinary 
time hours in that week. 

(c) An employee who is absent from work on account 
of the death of the employee's father-in-law, mother-in- 
law, sister or brother, shall be entitled to leave without 
loss of pay, during that absence:— 

(i) where the employee attends the funeral of the 
deceased relative — a maximum of five days' 
leave; and 

(ii) where the employee does not attend the funeral 
— one day's leave. 

(d) Before becoming entitled to payment pursuant to 
paragraphs (a), (b) or (c), the employee shall produce 
satisfactory evidence of the death on account of which 
that employee was absent from work. 

(2) Employees who are required by statute to attend 
for jury service in the area relevant to the company's 
operations shall, if payment received by them for that 
jury service is less than the wages they would have 
received under this award, have their wages made up by 
the company. 

(3) An employee who maintains entitlement under this 
clause shall be paid the wages prescribed by Clause 32 of 
this award as for 38 hours, together with the service 
payments and district allowance prescribed elsewhere in 
this award. 

(4) In this clause "spouse" means husband or wife and 
includes de facto husband or de facto wife. 

(5) The purpose of this subclause is to reflect the 
transfer from Clause 23 of Award No. 15 of 1985 of the 
provisions set out in subclause (4) of that clause and to 
incorporate those provisions in respect of personal leave 
with the provisions of Clause 20, subclause (2) of Award 
No. 15 of 1985 which provide for the taking of 
compassionate leave subject to a need to do so because of 
specialist medical treatment or illness within that 
employee's family which makes it necessary for the 
employee to be absent from work. 

(a) (i) Subject to giving prior notice to their 
supervisor, each employee will have a 
basic entitlement to personal leave of 
seven days in any one year of service 
which shall accrue to the employee on a 
pro rata basis for each completed month 
of service and then becomes available, 
subject to other provisions, to be taken 
by the employee on a basis of not more 
than eight hours in any one month in 
increments of not less than two hours. 

(ii) It is recognised that special and urgent 
circumstances can require an employee 
to be able to take leave without having 
been able to give prior notice. Subject to 
the merits of those circumstances, the 
supervisor may authorise such leave of 
up to one day. 
Failure by an employee to provide the 
appropriate notice to and obtain 
approval from the supervisor for leave 
sought to be taken under this paragraph 
will result in that employee being 
deemed "absent without leave" unless 
the supervisor, notwithstanding the lack 
of notice, has authorised the employee 
to take the leave. 

(iii) The supervisor of any work group may 
refuse to allow the taking of a single 
paid day of leave, or part thereof, under 
this subclause by more than one 
employee in that work group on the 
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same day but, in that event, will not 
unreasonably act to withhold approval 
for that leave on that day. 

(iv) The taking of special leave pursuant to 
this subclause is for the purposes of 
assisting the employee's personal and 
individual needs should the employee 
require such special leave of absence 
from the employment. 

(v) Except as specified by paragraph (b) of 
this subclause, the employee is not 
required to provide evidence of 
necessity to the supervisor in respect of a 
request for special leave of up to one 
day's duration under paragraph (a) (i) 
of this subclause. 

(vi) Subject to the prior approval of the 
supervisor to do so, an employee who 
has an untaken actual accumulation of 
more than one day of personal leave 
may take any such accrual and in that 
event, is not restricted to any such leave 
not exceeding more than eight hours in 
any one month. This provision does not 
apply in respect of the advance of 
accrual made at the commencement of 
each year of service. 

(vii) For the purposes of paragraph (a) of this 
subclause:— 

(aa) each employee who commences 
employment after the 
commencement of this award 
will be deemed to be entitled to 
utilise up to a total of 40 hours of 
leave in advance of the actual 
accrual of that leave by comple- 
tion of 12 months' service. 

(bb) Such leave as taken in advance of 
accrual or such leave as accrued 
and taken may not exceed eight 
hours in respect of each month 
nor may it exceed a total of 56 
hours in respect of each 
completed 12 months of service 
after the commencement of this 
award. 

(cc) An employee who at the point of 
termination of employment has 
taken any such leave in advance 
of an actual and accrued entitle- 
ment will be debited from wages 
or other payments due the 
amount necessary to balance the 
entitlement under this subclause 
accordingly. 

(viii)An employee who, in respect of each 
completed year of service of that 
employee, has not had need to take all 
of the leave specified by paragraph (a) 
shall, on completion of that year of 
service or at an earlier point in time in 
the event of termination of the employ- 
ment, be paid out the untaken balance 
of accrued entitlement to special leave. 

(b) An employee who is of married status in that 
employment with the company may:— 

(i) where, on the written recommendation 
of a medical practitioner, registered 
chiropractor or registered nursing sister 
in charge at a hospital, an employee's 
spouse or child leaves the site for the 
purpose of obtaining specialist medical 
treatment and it is then necessary for 
that employee as a consequence to 
remain at home to care for other 
children, the employee, subject to the 
provisions of this clause, is entitled to 

leave without loss of pay for the untaken 
balance of leave as provided by 
subclause (5) (a) of this clause; 

(ii) if, in the circumstances specified by 
subparagraph (i), it is necessary for the 
employee to accompany the spouse 
away from site by nature of the 
specialist medical treatment then 
required, the employee is entitled to the 
leave without loss of pay for any 
untaken balance of leave as provided by 
subclause (5) (a) of this clause; 

(iii) where, in the event of the illness of an 
employee's spouse, it is necessary for 
the employee to be absent from work for 
the purpose of caring for the spouse or 
children of that family unit, the 
employee may, subject to the provisions 
of this clause, use for that purpose any 
unused part of the leave prescribed by 
subclause (5) (a) (i) of this clause, always 
provided that the need for absence by 
the employee is supported by a written 
medical certificate in confirmation of 
the illness of the spouse. 

(6) It is the clear understanding of the parties to this 
award that:— 

(a) the taking of special leave is not available for 
utilisation to cover lateness in attendance at 
work nor for avoidance of work allocated to be 
done on that day; 

(b) prior notice to the supervisor will normally be 
given by the employee by not later than the shift 
before the leave is intended to be taken but 
leave which is sought to be taken without that 
prior notice will not be disallowed by the super- 
visor if the circumstances support that the 
notice could not have been given on the 
preceding shift. 

(7) If an employee has exhausted accrued entitlements 
to paid special leave under this clause, then the employee 
may, in special compassionate circumstances, request the 
department to allow unpaid compassionate leave. 

(8) Notwithstanding the foregoing provisions of this 
clause, and except as provided in subclause (5) of Clause 
22, these provisions do not apply when an employee is 
absent from work on workers' compensation or on paid 
leave under any other clause of this award. 

21.—Holidays. 
(1) (a) Subject to the provisions of Clauses 14 and 17 

of this award and to those of this clause, the following 
days, or the days observed in lieu thereof, shall be 
allowed as holidays without loss of pay, namely:— 

— New Year's Day; 
— Australia Day; 
— Good Friday; 
— Easter Monday; 
— Anzac Day; 
— Labour Day; 
— First Monday in August; 
— Sovereign's Birthday; 
— Christmas Day; and 
— Boxing Day. 

(b) In lieu of the Sovereign's Birthday, those normally 
employed at Tom Price and Paraburdoo operations will 
observe Wittenoom Race Cup Day. 

(c) When, in the case of those normally employed at 
Dampier, the Sovereign's Birthday public holiday occurs 
on the first Monday in August, then the Sovereign's 
Birthday holiday as provided by this clause will be 
observed on the first Monday in October. 

(d) By arrangement between the parties, another day 
may be taken as a holiday in lieu of any of the days 
named in this subclause. 
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(e) If, in lieu of the first Monday in August, the day 
which is gazetted as a public holiday for the Nameless 
Festival at Tom Price falls on another day, then the 
gazetted day will be the holiday observed under this 
award by those normally employed at Tom Price. 

(2) (a) With the exception of when Boxing Day falls on 
a Sunday and when any of the days mentioned in 
subclause (1) falls on a Saturday or Sunday, the holiday 
shall be observed on the next succeeding Monday; and 

(b) when Boxing Day falls on a Sunday or on a 
Monday, the holiday shall be observed on the next 
succeeding Tuesday; and 

(c) in each case, the substituted day shall be a holiday 
without deduction of pay and the day for which it is 
substituted shall not be a holiday. 

(3) Employees who absent themselves from work on 
the working day following a day observed as a holiday 
pursuant to this clause are not entitled to payment for 
that holiday unless they satisfy the employer that they 
had a reasonable excuse for their absence. 

(4) (a) No employee other than a continuous shift 
worker shall be compelled to work on a day observed as a 
holiday pursuant to this clause unless so required for the 
provision of essential services. 

(b) Notwithstanding the provisions of this award 
contained elsewhere than in this paragraph, the employer 
shall not require normal work to be performed on 
Christmas Day (25 December) and that day shall be 
observed as a holiday by all employees other than those 
required for the provision of services which are 
essential:— 

(i) to the comfort of the community; or 
(ii) to a holding position for a continuous process. 

22.—Annual Leave. 
(1) Except as hereinafter provided, a period of five 

consecutive weeks' leave with payment of wages, as 
hereinafter prescribed, shall be allowed annually to an 
employee by the employer after a period of 12 months' 
continuous service with that employer. 

(2) (a) A continuous shift worker and a seven day two 
shift worker (i.e. a shift worker who is rostered to work 
regularly on Sundays and holidays) shall be allowed one 
week's leave in addition to the leave to which that 
employee is otherwise entitled under this award. 

(b) An employee who completes a qualifying 12 
monthly period and who, for part of that period, was 
engaged as a continuous shift worker (as defined) shall, 
for each complete week that that employee was con- 
tinuously so engaged, be entitled to have the period of 
annual leave entitlement calculated on a pro rata basis as 
a continuous shift worker. 

(3) If a public holiday falls within an employee's 
period of annual leave and is observed on a day which in 
the case of the employee would have been an ordinary 
working day, one day being an ordinary working day 
shall be added to that period of leave. 

(4) (a) Time during which an employee is absent from 
work shall count for the purpose of determining the 
employee's right to annual leave if and only if:— 

(i) it is an absence during which the employee is 
entitled to pay under this award; or 

(ii) it is an absence authorised by the employee's 
union and approved by the employer; or 

(iii) it is an absence during which the employee is 
entitled to payment under the Workers' 
Compensation Act, but absence of a kind 
referred to in this paragraph to the extent that it 
exceeds 26 weeks in any qualifying 12 monthly 
period does not count for that purpose. 

(b) Subject to the provisions of this clause, and in the 
case of an employee whom the company declares to have 
been absent without leave without a reasonable excuse 
for that absence which is acceptable to the company, 
then the anniversary date for leave entitlements under 
this award will be extended according to the duration of 

that unapproved absence, provided that the employee's 
supervisor has acted to notify the employee in writing as 
soon as practicable after the employee resumed work 
that the anniversary date was then so amended. The 
supervisor shall record in writing the reason for the 
action. Any dispute as to the application of this para- 
graph will be referred to the Industrial Relations 
Commission for determination. 

(c) (i) An employee's absence, due to involvement in 
a strike, will not extend his anniversary date for 
the purposes of annual leave. 

(ii) An employee will be entitled to the benefits of 
this clause even though, immediately prior to 
the commencement of the leave, the employee 
may have been on strike (subject always to the 
leave having been approved prior to the 
commencement of the strike). 

(5) (a) Annual leave accrued under this clause may be 
taken in not more than four periods provided that:— 

(i) one only of those periods may comprise up to 
five days of accrued entitlement which is able to 
be taken as a single day of leave or in multiples 
thereof; and 

(ii) no other period of leave taken is less than one 
week; and 

(iii) prior approval of the employer is obtained on 
each such occasion. 

(b) Employees shall take their annual leave within 12 
months of the date at which they first become entitled to 
the full period of leave provided by subclause (1) or (2) of 
this clause. 

(c) Each employee in each year of continuous service is 
required to take not less than one week's entitlement to 
annual leave under the provisions of this clause. 

(6) An employee whose employment terminates after 
completing a 12 monthly qualifying period shall, in 
respect of that completed period, provided that that 
employee has not taken any part of the entitlement 
thereto, be given payment in lieu of that leave on the 
appropriate basis prescribed in subclause (13) of this 
clause. 

(7) (a) Subject to an employee first having established 
six months' continuous service, the employer may allow 
annual leave to an employee before the right thereto has 
accrued due, but where leave is so allowed and taken, a 
further period of annual leave shall not commence to 
accrue until the expiration of the qualifying 12 monthly 
period in respect of which annual leave has been so 
allowed. 

(b) Where leave has been allowed to and taken by an 
employee pursuant to paragraph (a) and the employee's 
employment terminates before completing the 12 
months' continuous service in respect of which the leave 
was so allowed, the employer may, for each complete 
month of the qualifying 12 monthly period not served by 
the employee, deduct from any moneys owing to the 
employee upon the termination of employment one- 
twelfth of the amount of wage paid to the employee on 
account of the annual leave. 

(c) Payment made for or in respect of any public 
holiday shall not, for the purpose of paragraph (b), be 
deemed to be part of the amount of wage paid on 
account of the annual leave. 

(8) Annual leave shall be allowed and taken and, 
except as otherwise provided in this clause, payment shall 
not be made or accepted. 

(9) An employee who proceeds on annual leave shall 
be paid for the period of the leave in accordance with the 
provisions of subclause (13) of this clause. 

(10) (a) Employees wishing to proceed on annual leave 
pursuant to this clause shall give the employer not less 
than four weeks' notice, on the prescribed form, of the 
time at which they desire to take leave and they shall be 
allowed to take their leave at that time unless compelling 
reasons exist for the employer requiring the employee to 
take the leave at some other time. 
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(b) Where the employer cannot agree to allow the 
employee to proceed on leave pursuant to the preceding 
paragraph, the employer shall be obliged to advise the 
employee, in writing, within seven days of the date of 
application for leave of the reason for the refusal of the 
request. 

(c) Notwithstanding the provisions of this subclause, 
and where the section of the employer's establishment 
concerned and in which the employee is employed 
operates an annual leave roster for the employees 
employed therein, an employee who has previously been 
rostered for leave at a designated time by the roster may 
not change the employee's leave arrangements by that 
roster unless the employer so agrees. 

(d) An employee will not be denied approval to take 
annual leave simply because of failure to give the notice 
to the employer specified by paragraph (a) of this 
subclause, and the department concerned will endeavour 
to assist an employee who seeks to take such leave other 
than as previously planned in that department but not in 
that event to the detriment of other employees in that 
work section. 

(11) (a) Subject to the provisions of this subclause, an 
employee who, during a period of annual leave, is 
confined to the employee's home or to hospital for three 
consecutive days or more as a result of personal sickness 
or injury is entitled to claim payment under subclause (3) 
of Clause 23 in lieu of payment for annual leave for all or 
part of the period of confinement. 

(b) A claim under paragraph (a):— 
(i) may be made if and only if the employee had, at 

the time of commencement of the confinement, 
an entitlement under subclause (3) of Clause 23 
to not less than 24 hours' sick leave; 

(ii) may not exceed the period of sick leave to 
which the employee was then entitled; 

(iii) shall be made within 48 hours of the employee 
resuming work after that leave; 

(iv) shall be supported by a certificate from a 
qualified medical practitioner as to the sickness 
or injury and the necessity for such confine- 
ment; and 

(v) shall, if the foregoing conditions are satisfied, 
be granted unless the sickness or injury arose 
from the employee's own wilful default. 

(c) Where the employee is paid for a period of confine- 
ment under this subclause, the employee is entitled to a 
period of annual leave equivalent to the ordinary hours 
so paid for, which shall be taken in conjunction with the 
employee's next annual leave or paid for if service ends 
before that leave is taken. 

(12) An employee, when proceeding on annual leave, 
will be paid for the period of leave at the wage rate the 
employee was on immediately prior to the commence- 
ment of leave. 

(13) Payment for Leave: 
(a) An employee who proceeds on annual leave 

shall be paid, according to the provisions of 
paragraph (b) of this subclause, the wages due 
in respect of that period of leave. 

(b) Payments: 
(i) Other than Continuous Shift Workers: 

(aa) the rate of wage expressed by 
Clause 32 of this award; and 

(bb)an annual leave loading 
calculated as 25 per cent extra on 
the wages payable pursuant to 
Clause 32. 

(ii) Continuous or Seven Day Two Shift 
Workers: 

(aa) the rate of wage pursuant to 
Clause 32 that would have been 
earned according to the 

employee's shift roster 
(including 20th shift) but for 
being on annual leave; 

(bb) an annual leave loading calcu- 
lated at 20 per cent extra on the 
weekly wage payable pursuant to 
Clause 32; 

(cc) notwithstanding the provisions 
of subparagraph (bb) of this 
paragraph, employees not 
rostered to work a 20th shift shall 
be paid an annual leave loading 
calculated as 25 per cent extra on 
the weekly wage payable 
pursuant to Clause 32 because, in 
their case, they do not have a 
20th shift within their roster, 

(iii) All employees in addition to the above 
entitlement will be paid:— 

(aa) the district allowance prescribed 
by Clause 3 of Division 2 of this 
award; and 

(bb) the service pay to which the 
employee would normally be 
entitled in employment with the 
company. 

23.—Sick Leave. 
(1) The provisions of this clause do not apply to an 

employee who is off work due to accident and in receipt 
of workers' compensation payments, nor to an employee 
who is then on unpaid maternity leave under the 
provisions of this award. 

(2) It is intended that the provisions of this clause will 
provide for the utilisation or accumulation of a total of 
36 hours of paid leave of absence in respect of each 
completed year of service by individual employees. 

(3) (a) Each employee, including apprentices and 
juniors, is entitled to payment for non-attendance at 
work on the grounds of personal ill health or injury for 
not more than 36 ordinary hours during each year of 
continuous service. 

(b) That entitlement shall accrue to the employee on a 
pro rata basis for each completed month of continuous 
service. 

(c) Entitlement to paid leave pursuant to this 
subclause which is not taken by an employee shall 
accumulate indefinitely and remain to the credit of and 
for future use by the employee. 

(4) (a) An employee who is absent from work for 
reason of ill health or injury and who seeks either 
authorised paid or unpaid leave in respect of that absence 
shall supply to the employer a medical certificate issued 
by a medical practitioner or a registered chiropractor or 
the nursing sister in charge at the local hospital within the 
on-site operations area which certifies that the employee 
was unable to attend work for the period of the absence 
because of personal ill health or injury. 

(b) An employee who was absent on authorised, 
unpaid sick leave during the anniversary year of that 
employee may request that a subsequent accrual of 
entitlement to paid sick leave pursuant to subclause (3) 
and which remains to the untaken/accumulated credit of 
the employee at the end of that 12 monthly period or at 
the point of termination, be then paid in respect of the 
prior leave for which entitlement to payment did not exist 
at the time of the absence. This provision does not apply 
to any case in which daily/weekly benefits under 
subclause (10) were paid to such an employee. 

(5) An employee who seeks payment for an absence 
pursuant to subclause (3) will endeavour at the earliest 
practical opportunity and, in any event, within two hours 
of the absence having first commenced, to ensure that 
the department is notified of the fact of that absence and 
its foreseeable duration. 
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(6) A continuous or seven day shift work employee 
shall be paid for leave taken pursuant to subclause (3) at 
single time rates for an absence during the ordinary hours 
of work including an absence if it occurs on a weekend or 
holiday or 20th shift of that employee. 

(7) An apprentice who, upon completion of the 
apprenticeship, continues in the employment of the 
company shall have any entitlement to paid sick leave 
then in credit immediately prior to the completion of the 
apprenticeship deemed to be entitlement to paid leave 
accumulated pursuant to subclause (3) of this clause. 

(8) An employee who claims authorisation and/or 
payment for an absence pursuant to subclause (3) of this 
clause shall submit that claim to the Company on the 
appropriate application form by no later than the day on 
which the employee first resumes normal duty. 

(9) Each employee who has an accumulated credit to 
paid sick leave from the provisions of the previous award 
shall, on the commencement of this award, have that 
accrued entitlement transferred and available for future 
use by that employee pursuant to the provisions of 
subclause (3) of this clause. 

(10) Extended 111 Health and Injury Benefit Plan: 
(a) The purpose of this subclause is to provide 

financial assistance to an employee who has 
exhausted entitlement to paid sick leave under 
subclause (3) of this clause and who has 
sustained illness or injury and is unable to 
attend normal employment for a period of five 
or more ordinary working days. 

(b) Any absence for which an employee claims the 
benefits specified by this subclause will require 
certification by a duly qualified medical 
practitioner that the employee is medically 
unable to attend the normal employment. 

(c) The daily/weekly benefits payable under this 
plan will apply as for a maximum period in 
respect of any one event of:— 

(i) up to 52 weeks in the case of personal ill 
health; or 

(ii) up to 104 weeks in the case of accidental 
personal injury; and 

(iii) will be paid for the rostered leisure day 
off and/or each complete day that the 
employee would normally otherwise 
have been employed for ordinary hours 
of work in that time period. 

(d) In the event of an injury of illness being for a 
period of five or more ordinary working days, 
the employee will first claim on any unused 
entitlement to paid sick leave under subclause 
(3) of this clause. The employee will then be 
entitled to receive the benefits specified by this 
subclause from the date of expiration of the 
entitlement to that paid sick leave. 

(e) An employee who sustains personal illness or 
injury whilst on annual leave, and who utilises 
the entitlements expressed by subclause (11) of 
Clause 22, and provided the then confinement 
due to illness or injury is five or more consecu- 
tive days, will be entitled to the daily benefits 
expressed by this subclause for each day of 
ordinary hours that the employee was then 
unable for that reason to resume employment 
at the conclusion of entitlement to payment for 
that annual leave period. 

(f) (i) Whilst the benefits payable under this 
subclause may be continued in respect 
of any one period of absence for up to 
52 weeks, that provision shall not affect 
the company's right to act in termina- 
tion of the employment should it deem it 
proper to do so. 

(ii) An employee whose employment has 
been terminated by the company during 
a period when that employee is absent 

from work under the provisions of this 
subclause is entitled to continue to 
receive the benefits specified until such 
time as the 52 week period has expired 
unless, in the then circumstances, the 
employee has been off work and in 
receipt of the benefits for 26 weeks or 
longer and the company then pays out 
any balance of entitlement as a lump 
sum. 

(iii) Before the company acts to terminate 
employment under this paragraph it will 
advise the employee, the convenor and 
the union concerned of the pending 
intention to do so. Should the employee 
or the union seek to disagree with an 
intended termination, then the company 
will not action the same pending 
reference to and determination by the 
Industrial Relations Commission. 

(iv) An employee who is terminated 
pursuant to this paragraph will be pro- 
vided with exit assistance to the 
equivalent value/cost of an economy 
class airfare to Perth for that employee 
and eligible dependants as the case may 
be. 

(g) (i) The weekly rate of benefit for the term 
of this award will be $380. 

(ii) The daily rate of benefit will be $76 per 
day for each day to which payment is 
then entitled, including payment for a 
rostered leisure day off if it so occurs in 
that time period. 

(iii) Adult employees, including mature age 
apprentices or an apprentice who is of 
married status during the apprentice- 
ship, will respectively contribute by 
payroll deduction an amount of 50 cents 
per week and be entitled to weekly/daily 
benefit payments specified. 

(iv) Other apprentices and junior employees 
will contribute by payroll deduction a 
pro rata weekly contribution and will be 
eligible for a pro rata daily/weekly 
benefit which, in both cases, is calcu- 
lated as the relevant percentage of those 
prescribed amounts. 

24.—Long Service Leave. 
(1) Right to Leave: An employee shall, as herein 

provided, be entitled to leave with pay in respect of long 
service. 

(2) Long Service: The long service which shall entitle 
an employee to such leave shall, subject as herein 
provided, be continuous service with one and the same 
employer. 

(3) (a) Where a business is transmitted from an 
employer (herein called "the transmitter") to another 
employer (herein called "the transmittee") and an 
employee who at the time of such transmission was an 
employee of the transmittor in that business becomes an 
employee of the transmittee the period of the continuous 
service which the worker has had with the transmittor 
(including any such service with any prior transmittor) 
shall be deemed to be service of the employee with the 
transmittee. 

(b) In this subclause "transmission" includes transfer, 
conveyance, assignment or succession whether voluntary 
or by agreement or by operation of law and "trans- 
mitted" has a corresponding meaning. 

(4) Such service shall include:— 
(a) (i) any period of absence from duty on any 

annual leave; 
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(ii) an absence from duty on long service 
leave which has occurred since the 
commencement of this award or 12 
months prior thereto; 

(iii) an employee's absence due to involve- 
ment in a strike will not extend his 
anniversary date for the purpose of long 
service leave. 
An employee will be entitled to the bene- 
fits of this clause even though 
immediately prior to the commence- 
ment of the leave the employee may 
have been on strike (subject always to 
the leave having been approved prior to 
the commencement of the strike); 

(b) subject to this paragraph, any period of 
absence from duty necessitated by sickness or 
injury to the employee provided that it is:— 

(i) an absence for which the employee is 
entitled to paid sick leave under the 
provisions of Clause 23 of this award; or 

(ii) an absence which for that employee 
necessitated non-attendance at work 
due to sickness or injury in any one year 
in excess of 14 consecutive days but not 
more than 26 weeks. These circum- 
stances include a case in which such an 
employee has exhausted entitlement to 
paid sick leave under Clause 23; 

(c) any period following any termination of the 
employment by the employer if such termina- 
tion has been made merely with the intention of 
avoiding obligations hereunder in respect of 
long service leave or obligations under any 
award in respect of annual leave; 

(d) any period during which the service of the 
employee was or is interrupted by service:— 

(i) as a member of the Naval, Military or 
Air Forces of the Commonwealth of 
Australia other than as a member of the 
Permanent Forces of the Common- 
wealth of Australia except in the 
circumstances referred to in section 31 
(2) of the Defence Act 1903-56; 

(ii) in any of the Armed Forces under the 
National Service Act 1951 (as amended); 

provided that the employee, as soon as reason- 
ably practicable on the completion of any such 
service, resumed or resumes employment with 
the employer by whom that employee was 
employed immediately before the commence- 
ment of such service. 

(5) Service shall be deemed to be continuous notwith- 
standing:— 

(a) the transmission of a business as referred to in 
subclause (3); 

(b) any interruption of a class referred to in 
subclause (4) irrespective of the duration 
thereof; 

(c) any absence from duty authorised by the 
employer; 

(d) any standing down of an employee in accor- 
dance with the provisions of an award, 
industrial agreement, order or determination 
under either Commonwealth or State law; 

(e) any absence from duty arising directly or 
indirectly from an industrial dispute if the 
employee returns to work in accordance with 
the terms of settlement of the dispute; 

(f) any termination of the employment by the 
employer on any ground other than slackness 
of trade if the employee be re-employed by the 
same employer within a period not exceeding 
two months from the date of such termination; 

(g) any termination of the employment by the 
employer on the ground of slackness of trade if 
the employee is re-employed by the same 
employer within a period not exceeding six 
months from the date of such termination; 

(h) any reasonable absence of the employee on 
legitimate union business in respect of which 
such employee has requested and been refused 
leave; 

(i) any absence from duty after the date of this 
award by reason of any cause not specified in 
this schedule unless the employer, during the 
absence or within 14 days of the termination of 
the absence, notifies the employee in writing 
that such absence will be regarded as having 
broken the continuity of service, which notice 
may be given by delivery to the employee 
personally or by posting it by registered mail to 
the employee's last recorded address, in which 
case it shall be deemed to have been received in 
due course of post; 

(j) any absence from duty before the date of this 
award of a kind referred to in paragraph (i), 
unless the employer gave the notice referred to 
in that paragraph within the time and in the 
manner referred to in that paragraph; 

provided that the period of any absence from duty or the 
period of any interruption referred to in paragraphs (c) 
to (j) inclusive shall not, except as set out in subclause (4), 
count as service. 

Employees, who have been absent from their employ- 
ment without reasonable excuse when they should 
otherwise have been at work will have their anniversary 
date for long service leave extended by the period of 
unauthorised absence but only if the employee has been 
accordingly notified in writing by the employer of the 
fact of that extension within 48 hours of the employee 
having resumed their ordinary hours of work following 
that absence. 

(6) Period of Leave: An employee is entitled, or 
deemed to be entitled, to leave as follows:— 

(a) 13 weeks after completion of the first 10 years 
of service; and 

(b) 13 weeks after completion of the next 10 years 
of service; and 

(c) 13 weeks after the completion of each subse- 
quent seven years of service. 

(7) Employees who complete more than 10 or seven 
years continuous service, as the case may be, before 
taking the leave to which they are entitled under 
subclause (6) and who resume their employment with the 
same employer immediately following that leave, shall 
have their service prior to the commencement of that 
leave, to the extent that it exceeds 10 or seven years, as 
the case may be, added to their subsequent service for the 
purpose of assessing their entitlement to further leave 
under that subclause. 

(8) (a) Where an employee is entitled to leave under 
subclause (6), whether by virtue of that subclause or 
subclause (7), and the employment is terminated:— 

(i) by death; or 
(ii) by the employer for any reason other than gross 

misconduct; or 
(iii) by the employee, 

the employee shall be deemed to have commenced that 
leave immediately prior to such termination. 

(b) Subject to the completion of a minimum of five 
years' original service, and when an employee 
terminates, any untaken accrual of long service will be 
paid out on a pro rata basis in respect of each completed 
year of continuous service. 

(9) (a) An employee who proceeds on or is deemed to 
have commenced long service leave shall be paid for the 
period of the leave the wage rate, as contained in Clause 
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32 (Wages), applicable immediately prior to the 
commencement of the leave and a loading for leave of 20 
per cent of that sum. 

(b) Provided that the employee intends to resume 
employment with the company immediately following 
the completion of that leave, that employee shall also be 
paid the service payments prescribed elsewhere in this 
award. 

(10) Taking Leave: 
(a) Leave shall be granted and taken as soon as 

reasonably practicable after the right thereto 
accrues due, or at such time or times as may be 
agreed between the employer and the 
employees or, in the absence of such agree- 
ment, at such time or times as may be deter- 
mined by the Special Board of Reference, 
having regard to the needs of the employer's 
establishment and the employee's 
circumstances. 

(b) Except where the time for taking leave is agreed 
to by the employer and the employee or deter- 
mined by the Special Board of Reference, the 
employer shall give to an employee at least one 
month's notice of the date from which the 
employee's leave is to be taken. 

(c) Leave may be granted and taken in one con- 
tinuous period or, if the employer and the 
employee so agree, in not more than three 
periods. 

(d) Any leave shall be inclusive of any public 
holidays specified in this award occurring 
during the period when the leave is taken but 
shall not be inclusive of any annual leave. 

(11) (a) The minimum qualifying period before an 
employee may take leave in respect of that period is:— 

(i) first 10 year period of service — five years' 
minimum; 

(ii) second 10 year period of service — five years' 
minimum; 

(iii) each subsequent seven year period of service — 
three years' minimum. 

(b) Where, following the minimum qualifying period 
in paragraph (a) above, an employee takes a period of 
leave less than that to which that employee is totally 
entitled for completed years of service, this represents a 
splitting of the entitlement to leave and the balance of 
leave then remaining to that employee's credit may 
subsequently be taken by mutual agreement. 

(c) When leave is split into more than one period, no 
such period will be less than one week. 

(d) An employee who has completed a full qualifying 
period of service of 10 years or seven years, as the case 
may be, and who then has an accumulated credit of 13 
weeks for that full qualifying period, or a balance thereof 
if part of that leave has been taken at an earlier time, then 
has an accrued balance which will be available to be 
taken by the employee during the next period of service. 

(12) Subject to the provisions of subclause (9), 
payment for long service leave shall be made in one of the 
following ways:— 

(a) in full before the employee goes on leave; 
(b) at the same time as the employee's wages would 

have been paid if the employee had remained at 
work, in which case payment shall, if the 
employee in writing so requires, be made by 
cheque posted to an address specified by the 
employee; or 

(c) in any other way agreed between the employer 
and the employee. 

(13) Employees shall not, during any period when they 
are on leave, engage in any employment for hire, or 
reward in substitution of the employment from which 
they are on leave, and if employees breach this provision 
they shall thereupon forfeit their right to leave hereunder 
in respect of the unexpired period of leave upon which 

they have entered, and the employer shall be entitled to 
withhold any further payment in respect of the period 
and to reclaim any payments already made on account of 
such period of leave. 

(14) In the event of the death of an employee after that 
employee has become entitled to long service leave but 
before that leave has been taken or fully taken, any 
moneys due to that employee pursuant to subclause (9) 
which, at the time of death, had not been paid to the 
employee shall, at the request of the personal repre- 
sentative of that employee, be paid to that personal 
representative. 

(15) In a case to which subparagraphs (ii) or (iii) of 
subclause (8) (a) applies, any moneys due to the employee 
pursuant to subclause (9) which have not been paid shall 
be paid to the employee upon that termination. 

(16) Granting Leave in Advance: 
(a) The employer may, by agreement with an 

employee, allow leave to such employee before 
the right thereto has accrued due, but where 
leave is taken in such case the employee shall 
not become entitled to any further leave here- 
under in respect of any period until after the 
expiration of the period in respect of which 
such leave had been taken before it accrued 
due. 

(b) Where leave has been granted to an employee 
pursuant to the preceding subclause before the 
right thereto has accrued due, and the employ- 
ment subsequently is terminated, the employer 
may deduct from whatever remuneration is 
payable upon the termination of the employ- 
ment such amount as represents payment for 
any period for which the employee has been 
granted long service leave to which the 
employee was not, at the date of termination of 
employment or prior thereto, entitled. 

(17) Records to be Kept: 
(a) The employer shall, during the employment 

and for a period of 12 months thereafter, or in 
the case of termination by death of the 
employee for a period of three years thereafter, 
keep a record from which can be readily 
ascertained the name of each employee and 
occupation, the date of commencement of 
employment and entitlement to long service 
leave and any leave which may have been 
granted to the employee or in respect of which 
payment may have been made hereunder. 

(b) Such records shall be open for inspection in the 
manner and circumstances prescribed by this 
award with respect to Time and Wages Record. 

(18) Special Board of Reference: 
(a) There shall be constituted a Special Board of 

Reference for the purpose hereof to which all 
disputes and matters arising hereunder shall be 
referred and the Board shall determine all such 
disputes and matters. 

(b) There shall be assigned to such Board the 
function of:— 

(i) the settlement of disputes on any 
matters arising hereunder; 

(ii) the determination of such matters as are 
specifically assigned to it hereunder. 

(c) The Board of Reference shall consist of one 
representative or substitute therefore nominat- 
ed from time to time by the Australian Mines 
and Metals Association (Inc) and one repre- 
sentative or substitute nominated from time to 
time by the Trades and Labor Council of 
Western Australia together with a chairperson 
to be mutually agreed upon by the organisa- 
tions named in this subclause. 
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25.—Distant Work. 
(1) An employee who normally resides at one location 

and who is required by the employer to proceed 
temporarily to another place of employment from which 
that employee cannot then return home overnight shall 
be provided with free board and lodging by the 
employer. 

(2) The employer will provide the means of transport 
for an employee who is required to proceed to or from a 
temporary distant place of employment and shall pay for 
time spent in travelling outside normal hours of work at 
the appropriate penalty rate. 

(3) The employer will endeavour to provide the 
employee with notice on the day before or earlier of a 
requirement to stay away overnight at a temporary place 
of employment. 

(4) An employee who is required by the employer to 
stay away overnight at a temporary place of employment 
will be provided with an allowance for each such night of 
absence from the normal place of residence of that 
employee as follows:— 

(i) single employees normally resident at the 
company single quarters, $12.50 per night; and 

(ii) other employees, $10.00 per night. 
(5) The allowance specified in subclause (4) shall not 

vary during the term of this award. 

26.—Posting of Notices. 
The employer shall provide glass-fronted notice 

boards at suitable locations for the posting of union 
notices and may remove any notice which is not signed by 
an official of any union party to this award or by a shop 
steward of any such union. 

27.—Union Representation. 
(1) The company recognises, and accepts, the rights of 

the unions party to this award and the Mining Unions' 
Association of Western Australia to represent the 
interests of wages employees of the company. 

(a) State officials of the unions and the Mining 
Unions' Association of Western Australia have 
the right to maintain effective communications 
with the employees of the company whom they 
organisationally represent. 

(b) A duly accredited full-time official of a union 
party to this award may enter the employer's 
property and premises at any time but shall not, 
without the agreement of the Specialist 
Industrial Advisor, or where that officer is 
unavailable, another appropriate representa- 
tive of the employer, interview employees 
during their normal working hours. 

(c) Provided that visiting full-time union officials 
give prior notice of the intention to visit the 
premises, the employer undertakes to arrange 
for the provision of accommodation in that 
area. 

(2) The company recognises those employees as shop 
stewards or convenors or MUA branch delegates who 
have been appointed in accordance with the custom of 
their respective organisations. 

(a) An employee who has been duly appointed by 
the relevant union as a shop steward or 
convenor of that union shall be allowed, during 
working hours and without loss of normal 
earnings, to meet with company representatives 
on matters affecting employees whom that 
shop steward/convenor represents. 

(b) An employee who has been appointed as 
convenor by the relevant union may, by prior 
arrangement with the company, obtain work 
release to attend to union business on-site 
during the normal hours of work of that 
convenor. When the company agrees to such a 
request it will advise the convenor whether the 
leave then allowed is paid or unpaid. 

(c) (i) When the company requests that an off 
duty shop steward or convenor attends 
the workplace for a meeting with the 
company outside the normal hours of 
work of the individual, the company 
will pay for the time then involved at 
ordinary time rates, excluding disability 
and shift allowances. Transport to and 
from the workplace will be provided by 
the company if so requested. 

(ii) However, if the shop steward or 
convenor attends any such meeting 
during the leisure day off, the convenor 
will, in that same work cycle, be allowed 
equivalent time off in lieu of payment 
under paragraph (i) of this subclause. 

(iii) The parties to this award agree to review 
matters involved with accrual of time in 
lieu of paid time under this subclause 
after completion of at least the first six 
months under the new award. 

(3) The company recognises the organisational need 
for the representatives of either individual unions or the 
MUA branch to meet and discuss matters affecting their 
respective membership at the particular location. 

(a) Where practicable, prior to such a meeting 
taking place, the convenor or the MUA branch 
secretary will respectively meet with the 
Specialist Industrial Advisor in an endeavour to 
reach accord as to the arrangements to then 
apply to facilitate that meeting taking place. 

(b) Subject to the prior arrangement intended to 
occur under paragraph (a), the company will 
agree to the work release of shop stewards or 
MUA branch delegates to attend their 
scheduled monthly meetings. 

(c) Work release agreed to as above will be pre- 
arranged on a basis of without loss of normal 
earnings, but will usually be limited to a 
maximum of two hours. 

(4) Meetings of employees during their normal hours 
of work which are pre-agreed to by the convenor or 
MUA branch secretary and the Specialist Industrial 
Advisor will be subject to arrangements as then also 
agreed for each particular meeting. 

(5) (a) The duly appointed delegates (two) of the 
MUA branch at each centre of the company's operations 
will be allowed such work release as is reasonably 
necessary and without loss of normal earnings to enable 
those delegates to travel to and from and attend at 
periodic or special meetings of the Western Australian 
Iron Ore Industry Consultative Council. 

(b) Prior to and following the periodic quarterly 
meeting of the Western Australian Iron Ore Industry 
Consultative Council, the two delegates of the MUA 
branch to that Council will be allowed work release 
without loss of normal earnings to attend the monthly 
meeting of the MUA branch. 

(6) When either the company or union is the applicant 
to proceedings in the Industrial Relations Commission, 
the company will:— 

(a) allow work release, without loss of normal 
earnings, for up to two employee representa- 
tives of the union to attend; 

(b) provide airfares for those employee representa- 
tives together with an overnight accommoda-. 
tion expense allowance if the proceedings are 
held in Perth; 

(c) provide intersite transport and overnight 
accommodation when the proceedings are held 
in the Pilbara at other than the site at which the 
employee representatives are employed. 

(7) (a) Where the senior on-site representative of the 
union and the Specialist Industrial Advisor of the 
company at that centre of the company's operations so 
agree to act, then they may seek the assistance of the 
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Industrial Relations Commission for the allocation of an 
independent person to assist the parties at that location 
to resolve a matter then in dispute or disagreement. 

(b) The emphasis in this process will be upon 
conciliated resolution but not so as to vary any existing 
provision of this award unless the union or unions and 
the company have so agreed at a State level and the 
Industrial Relations Commission has then so authorised 
such a variation. 

(8) Immediately following the end of each fortnight 
the company will forward to each union party to this 
award and provide to each convenor of each such union 
at each site:— 

(a) a list showing, in respect of each employee who 
commenced employment at that site during 
that fortnight, the employee's name, occupa- 
tion and the department in which employed, 
and shall indicate on the list the name of the 
union of which that employee is a financial 
member or with which the employee claims to 
have made satisfactory arrangements in 
relation to union membership; and 

(b) a list detailing those employees covered by this 
award whose services with the company have 
terminated in the preceding month. 

28.—Transportation To and From Work. 
(1) It is the responsibility of all employees to ensure 

that they are at their normal place of work ready to 
commence work prior to the designated commencing 
time for any shift. 

(2) (a) The company will continue to accept a 
responsibility to provide bus transportation to and from 
work. Whilst employees continue to reasonably utilise 
this transportation, they will be permitted to do so at no 
cost to themselves. 

(b) No claim in respect of travelling costs will be 
accepted by the employer in respect of those employees 
who elect to travel to and from work in other than 
company provided transport. 

(c) The employer provided transportation will operate 
on designated routes and at designated times as 
promulgated by the company after consultation with the 
representatives of the unions concerned. 

(3) (a) Incoming Transportation: When employer 
provided transportation runs late in delivering employees 
to their place of normal work and that delay is 
attributable to the employer's obligation, the employee 
will not lose any ordinary time payment in respect of that 
lost time if a reasonable effort has been made by the 
employee to obtain alternative transportation. 

(b) Outgoing Transportation: In the event of a delay in 
excess of 15 minutes beyond the scheduled departure 
time of the company provided transport, and that delay 
is attributable to the company's obligation, the employee 
will be paid as for a maximum of 15 minutes at overtime 
rates. 

29.—Utilisation of Contractors. 
The purpose of this clause is to assist the parties to this 

award, and their on-site representatives, to avoid or 
resolve disagreements which may arise concerning the 
utilisation of contractors on work within the company's 
on-site operations. 

(1) (a) Whilst normal operations'maintenance work is 
best done by employees of the company who have an 
intimate knowledge of the operations and its require- 
ments, it may be necessary from time to time for con- 
tractors to be utilised by the company. 

(b) No employee employed by the company will suffer 
any detrimental effect in respect of his normal earnings, 
job security or available reasonable hours of work 
(including overtime hours) by reason of the utilisation of 
contractors and their employees in such circumstances. 

(2) The circumstances in which the company intends 
or may need to have contractors perform work on-site 
and within the operations will usually relate to:— 

(a) work which is not customary to be done by 
employees of the company and is normally or 
generally done by contractors to the company; 
or 

(b) project or expansion or capital works which are 
beyond the normal labour resources for which 
the company has geared its production, 
processing and maintenance operations; or 

(c) major campaign maintenance shutdown work 
or work related to substantial failure to plant or 
equipment or process which is beyond the 
normal labour resources of the company and 
which requires additional labour resources for 
a temporary period; or 

(d) work which, although customary to be done by 
employees of the company, is then necessary to 
be let to contract. 

(3) The provisions of this clause are not intended to 
restrict the company from having on-site work carried 
out by contractors if that work at the on-site location 
is:— 

(a) (i) project or expansion or capital works 
which are beyond the normal labour 
resources for which the company has 
geared its production processing and 
maintenance operations; or 

(ii) maj or campaign maintenance shutdown 
work or work related to substantial 
failure to plant or equipment or process 
which is beyond the normal labour 
resources of the company and which 
requires additional labour resources for 
a temporary period. 

(b) When the company acts to let to contract work 
of a kind described by paragraph (a) of this 
subclause, it shall notify the appropriate con- 
venor(s) that it has done so and shall include, as 
part of that advice to the convenor, informa- 
tion relevant to:— 

(i) a broad outline of the work to be done; 
(ii) the principal contractor(s) involved; and 
(iii) the estimated time duration of the work. 

(c) Subject to the urgency of the work to be done, 
the company will provide the convenor with the 
details required by paragraph (b) of this sub- 
clause prior to commencement of that work by 
the contractor. 

(4) (a) When work which is intended to be let to a 
contractor to perform is work other than the kind of 
work specified in subclause (3) (a), and that work is 
customary to be done by employees of the company 
under this award, the company will, prior to letting the 
contract, pre-notify in writing the convenor(s) of the 
intention to so act. 

(b) (i) Should the convenor of the union concerned 
disagree with the intention of the company to 
let that work to contract, the convenor must act 
to notify that disagreement to the company 
within seven days from the date of the pre- 
notification by the company. 

(ii) If the convenor notifies the company in writing 
that no agreement exists for the work under this 
subclause to be done by a contractor and that 
position remains unresolved, then the provi- 
sions for prevention of disputes elsewhere 
specified by this award shall then be applied by 
both parties in order to obtain resolution of 
that disagreement. 

(c) If the company does not receive a written response 
from the convenor within the specified time, the 
company may then act to have the work done by a 
contractor and all unions accept that such work may then 
be done on that basis. 
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(5) (a) Employees of contractors who are utilised on- 
site and within the company's operations will be required 
to undertake a safety induction programme to a standard 
relevant to the particular work and circumstances in 
which that work is then to be done. 

(b) The company will require that the contractor shall 
ensure, as a condition of the contract, that employees of 
a contractor who are utilised on-site and within the 
company's operations comply with the company's safety 
regulations and with all reasonable directions by the 
engineer. 

(6) A shop steward or convenor, credentialled to the 
company in respect of its employees by a union party to 
this award, may, provided that union is the "appropriate 
union" proper for membership by employees of a con- 
tractor utilised under this subclause, by arrangement 
with the supervisor or in the event of disagreement by 
approval of the company's Specialist Industrial Advisor, 
interview employees of the contractor. 

(7) Liberty is allowed to the company to re-open the 
award during its fixed term in respect of this clause if 
experience shows that industrial lost time disputes are 
occurring by employees of the company concerning the 
application of the provisions of this clause. 

30.—Special Rates and Provisions. 
(1) Protective Equipment: 

(a) The employer shall have available a sufficient 
supply of protective equipment [as for example 
— helmets, hand screens, goggles (including 
anti-flash goggles), glasses, gloves, mitts, 
aprons, sleeves, leggings, gumboots, ear pro- 
tectors, waterproof clothing or other efficient 
substitutes thereof] for use by the company's 
employees when engaged on work for which 
some protective equipment is reasonably 
necessary. It shall be a defence by the employer 
charged with a breach of this subclause if the 
employer proves the inability to obtain either 
the item of equipment, the subject of the charge 
or a suitable substitute. 

(b) Every employee shall sign an acknowledgement 
on receipt of any article of protective equip- 
ment and shall return same to the employer 
when the employee has finished using it or on 
leaving employment. 

(c) No employee shall lend another employee any 
such article of protective equipment issued to 
such first mentioned employee and if the same 
are lent, both the lender and the borrower shall 
be held responsible. 

(d) Before helmets, goggles, glasses or gloves or 
any such substitute which have been used by an 
employee are re-issued by the employer to 
another employee, they shall be effectively 
sterilised. 

(e) During the time any article of protective equip- 
ment or hand tool is on issue to the employee, 
the employee shall be responsible for any loss 
or damage thereto, fair wear and tear 
attributable to ordinary use excepted, but the 
employee shall not be responsible for any loss 
attributable to the employer's failure to provide 
adequate lock-up facilities. 

(f) Departmental supervision responsible for the 
selection of items of protective clothing and/or 
equipment for use by employees of that work 
section will allow involvement of those 
employees and/or their sectional representa- 
tives when any new items are under active 
consideration or when changes to or replace- 
ment of existing brands or styles is being 
contemplated by the department. 

(2) Safety Footwear: 
(a) Each employee shall be issued free of charge 

with two pairs of safety footwear during each 
year of service. 

(b) An employee who requires more than two pairs 
of safety footwear in any year may purchase 
such additional footwear at cost price to the 
employer. 

(c) Safety footwear shall be worn during all times 
of duty. 

(3) Safety Glasses: 
(a) Safety glasses of a suitable and approved type/ 

style shall be worn in all areas that have been 
designated as a safety glasses area. 

(b) When the employer requires an employee to 
wear spectacles with toughened glass lenses, the 
employer will pay the cost of the toughening 
process. 

(c) Any disagreement shall be resolved through 
discussion with the safety officer. 

(4) (a) When the circumstances of work to be done by 
an employee occasion the employee to work in an open 
air environment without protection from the sun, the 
employee may request and the employer will reasonably 
act to supply such an employee with an appropriate 
sunscreen lotion and/or other protection from the direct 
rays of the sun. 

(b) When the circumstances of work to be done by an 
employee occasion the need for the use of insect 
repellant, the employee may request and the employer 
will reasonably act to supply such an employee with an 
appropriate insect repellant. 

(5) Hiab Hoist: 
(a) An employee required by the company to 

operate a Hiab Hoist, subject to the employees 
being the holder of the appropriate certificate, 
shall, in addition to any other entitlement, be 
paid an allowance of $3.10 per week. This 
allowance shall continue to be paid thereafter 
as a flat rate weekly entitlement to the employee 
unless and until the employee is advised by the 
company that the employee is no longer 
required to operate a Hiab Hoist. 

(b) Notwithstanding the foregoing provisions of 
paragraph (a) of this subclause, a Services 
Employee — Level 3 shall not be paid an allow- 
ance for the operation of a Hiab Hoist. 

(6) Height Money: An employee shall be paid an 
allowance of $1.55 per day on which the employee works 
at a height of 15.5 metres or more above the nearest 
horizontal plane, but this provision does not apply to 
those whose major and substantial employment is as a 
Linesman or Rigger. 

(7) (a) An employee (other than a Linesman) who is 
required to carry out work on poles and above the 
ground shall be paid an allowance of $1.55 per day on 
which the employee is so employed. This provision shall, 
when the circumstances exist, apply in lieu of the allow- 
ance specified by subclause (6) and vice versa as the case 
may be. 

(b) An electrical employee who is required to carry out 
work on high tension electrical towers, other than from 
inside the bucket platform of a cherry picker or from 
working platforms on the towers, and if such work on 
that tower is carried out at a height of 20 metres or more 
above the ground, shall be paid $3.07 per day for any 
day, or part thereof, on which the employee is so 
required to work. 

(c) An electrical employee when employed on live line 
washing of the 220KV power distribution system will be 
paid for each day, or part thereof, an allowance of $4.73 
per day extra. 

(8) (a) Seven Mile Workshop — Sumps: An employee 
who is required to work inside one or more of the sumps 
specified in subclause (b) hereof will, in addition to any 
allowance to which the employee is otherwise entitled 
under this clause, be paid $1.55 on any day on which the 
employee is so employed. 
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(b) The sumps specified in paragraph (a) hereof are:— 
(i) drop pit sump; 
(ii) workshop sump for 21, 22 and 23 roads; 
(iii) workshop sump for 26, 27 and 28 roads; 
(iv) the three sumps on 18 road; 
(v) wheel mill sump; and 
(vi) wash rack sump. 

(9) First Aid Certificate: 
(a) An employee who is the holder of a current St 

John's Ambulance First Aid Certificate shall be 
paid an allowance of $3.10 per week. 

(b) This allowance is payable only for actual 
attendance at work and is not payable for any 
period of absence, approved or unapproved. 

(c) An employee will have refunded by the 
company the course fees incurred in obtaining 
the above Certificate. 

(10) When a Yardman normally employed within the 
area of the Dampier Rail environs is required to work 
outside that normal work area, the following provisions 
shall apply:— 

(a) if the job is anticipated to be of short duration 
and close to Dampier, the employee will 
proceed to the job and will be relieved, when 
necessary, for the midshift meal period; or 

(b) if it is anticipated that the job will occasion 
travel of a longer distance which will cause the 
employee to be away from the employee's base 
for the normal midshift meal period, an 
insulated container will be provided for that 
employee to carry his meal requirements with 
him. 

(11) An employee required to use a percussion jack- 
hammer will, in addition to any other entitlement, be 
paid 16 cents per hour so worked by the employee with 
that jackhammer. 

(12) A maintenance tradesperson who is employed in 
"C" Power Station, Dampier and who is required to 
hold certification and apply competence to carry out 
welding on pressure vessels to Australian Standard Code 
and Certificate No. 5, will be paid an allowance at the 
rate of $5.30 per week extra. The allowance will apply as 
a flat rate for each hour worked including overtime. 

(13) (a) An electrical tradesperson who has success- 
fully completed the apprenticeship and who has obtained 
by external examination and who continues to possess a 
current State Energy Commission of Western Australia 
licence of not less than "B" Class standard, shall be paid 
an allowance at the rate of $11.70 per week. 

(b) An electrical tradesperson who holds a licence as 
prescribed in paragraph (a) hereof where such licence is 
endorsed for both fitting and installing work shall, in 
addition to the allowance prescribed in paragraph (a), be 
paid an additional allowance at the rate of $11.70 per 
week in respect of any week in which the tradesperson is 
allocated and performs both fitting and installing work. 

(c) The allowances specified by this subclause shall not 
compound by overtime penalty or weekend etc shift 
premium addition but shall be paid for each hour 
worked. 

(d) The allowance specified by paragraph (a) will be 
payable for any period of paid leave under this award. 

(14) (a) A maintenance tradesperson who holds an 
appropriate restricted electrical licence pursuant to 
Regulations 22 and 23 of the Electricity Act Regulations 
shall be paid an allowance at the rate of $5.80 per week. 

(b) The allowance specified is not payable in respect of 
an employee who is simply the holder of an electrical 
permit as distinct from a licence. 

(c) The allowance specified by this subclause shall not 
compound by overtime penalty or weekend etc shift 
premium addition but shall be paid for each hour 
worked. 

(d) The allowance specified by paragraph (a) will be 
payable for any period of paid leave under this award. 

(15) When it is considered that employees are being 
required to work in an abnormally confined space in 
circumstances which have not previously been taken into 
account in fixing group disability or other special rate 
payments under this award, it will be proper for the 
department concerned, the convenor of the union 
involved, and the Specialist Industrial Advisor at that 
location to seek to mutually resolve whether or not a 
special allowance of $2.76 per hour on top of any other 
payment should then apply to that work circumstance. 

(16) An employee who is a member of a voluntary fire 
or first aid organisation or other similar recognised 
voluntary emergency service in the local community will 
not unreasonably be deducted wages by the employer for 
time not then worked when the employee attends an 
emergency call. 

(17) Employees required to wear fully enclosed 
protective equipment which has a separate air support 
system as part of the protective equipment then worn by 
the employee will be paid an allowance of 61 cents per 
hour extra. 

(18) (a) Maintenance tradespersons at Dampier who 
weld and/or cut pipelines in trenches, or weld and/or cut 
pipelines where the disabilities encountered are 
analogous to those encountered in trenches, shall be paid 
an allowance of 72 cents per hour for the time the work is 
performed. 

(b) In deciding whether analogous disabilities are 
encountered the deciding factors shall include, but not be 
limited to, rough terrain, cramped positions and water 
leakage. 

(c) The department concerned, the convenor of the 
union involved and the Specialist Industrial Advisor at 
Dampier shall seek to mutually resolve whether the 
allowance shall apply when analogous disabilities are 
claimed. 

(19) (a) An employee engaged on work involving the 
opening up of house drains or waste-pipes or on work 
involving the cleaning of septic tanks, dry wells or 
sewerage treatment plants shall, in addition to any 
allowance to which the employee is otherwise entitled 
under this clause, be paid $3.07 on any day on which the 
employee is so employed, but this subclause does not 
apply to the opening up of storm water drains or other 
drains of a similar kind. 

(b) Notwithstanding paragraph (a) of this subclause 
but restricted to a case in which an employee is recalled to 
work after completing ordinary hours on that day, the 
allowance specified will also be paid again if the 
employee would otherwise have been entitled to that 
allowance for the work done by the employee on that 
recall to work. 

(20) Employees who are required to work on the 
dropping of ceilings containing loose fibreglass insula- 
tion shall be paid an additional allowance of $4.25 per 
day for time so engaged. 

(21) (a) Where climatic circumstances reasonably 
require additional personal protection from the extreme 
of cold weather for those normally and regularly 
required to work in the open air environment in the 
course of employment on afternoon or night shift at 
either mine location, the employer will make satisfactory 
arrangements for the supply of an appropriate cold 
weather jacket to each such employee. 

(b) It is recognised that the above circumstances may 
also arise in the Dampier Port Operations, in which case, 
the provision of this subclause will apply. 

(c) Liberty is allowed to re-open this provision if, in 
any other particular circumstances, the parties are unable 
to locally agree to application of this subclause for other 
employees based on the then merits of that local 
situation. 

(22) Any dispute as to the application of the provisions 
of this clause will be referred to the Industrial Relations 
Commission for determination. 
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31.—Workers' Compensation. 
(1) An employee who, by temporary incapacity from 

employment under this award, and who is entitled to 
weekly workers' compensation benefit for that 
incapacity, shall be paid within the meaning of "weekly 
earnings" the rate of wage for 38 hours prescribed by 
Clause 32 of this award excluding any payment by way of 
shift allowance, weekend or holiday shift premium, 
disability and/or special rates. 

(2) An employee who maintains entitlement pursuant 
to subclause (1) hereof shall, for any such period of time, 
also be paid for each week of incapacity normal entitle- 
ment to service payments and district allowance. 

(3) In a case when delay occurs in acceptance by the 
insurer of a claim to entitlement to workers' compensa- 
tion weekly benefit and provided the absence of the 
employee from the employment exceeds seven days, the 
company will ensure that the employee maintains benefit 
under the provisions of Clause 23 of this award always 
provided that if and when the claim to workers' compen- 
sation is accepted, the appropriate refund will be made 
from such payments to recredit the company and the 
employee under Clause 23. 

(4) (a) Where an employee who is entitled to workers' 
compensation has to travel from home to a hospital or 
other place for treatment and then becomes entitled to 
certain statutory expenses in addition to the compen- 
sation payable, the company will make payment in 
advance to a maximum of one week of the statutory 
expense allowance toward the cost of meals and lodging 
to be necessarily incurred by that employee whilst away 
from home. 

(b) According to the circumstances of each case, the 
payment in advance to be made under paragraph (a) will 
continue to be advanced by the company at weekly 
intervals whilst the employee remains so entitled. 

(c) If, in any particular case, it should eventuate that 
the employee has had the claim refused by the insurer 
and/or the company has overpaid or advanced the allow- 
ances referred to, then the company is entitled to recover 

any such amount per medium of payroll deduction from 
wages othewise due to that employee. 

32.—Wages. 
(1) (a) The provisions of this clause are a substantial 

restructuring by comparison to former awards and repre- 
sent one of the mechanisms for assisting to secure 
improved performance within the company's 
operations. 

(b) The objective is to provide a trained, flexible and 
efficient workforce to reasonably and effectively meet 
the company's operational and maintenance needs whilst 
providing employees with work and a work environment 
which is satisfying to the employee and the company, and 
which facilitates optimal utilisation of trade or other job 
skills possessed by employees by elimination of 
demarcation issues based on inter-classification rivalries, 
organisational barriers or territorial restrictions. 

(2) (a) The wage rates specified by this clause shall 
remain in force unless varied by further order of the 
Commission. 

(b) The rate of wage payable or the conditions of 
employment applicable to an employee covered by this 
award shall not be increased by the employer so as to 
increase the labour costs of the employer except to the 
extent that any increase has been authorised by the 
Commission after the date of implementation of this 
award. 

(c) Except where consistent with the Wage Fixation 
Principles of the Commission, the unions party to this 
award provide the commitment and make the under- 
taking that for a period of two years from the date of 
commencement of this award, those unions will not 
pursue — either collectively or individually — any extra 
claims, award or over-award, in respect of the employer 
party to this award. 

(3) Each employee, according to the work area in 
which employed, shall be classified by the company in 
conformity with the definitions contained in Clause 8 of 
this award and shall be paid at the relevant weekly rate 
specified by this subclause. 

WGE RATES AS UTILISED FOR SPECIFIC WORK AREAS 

CLAUSE 3? 

MINE PRODUCTION 

AM), 
TOM PRICE 

(Level) 

PLANT PRODUCTION 

OPERATIONS 
(Level) 

LABORATORY 
(Level) 

RAIL 
OPERATIONS 

GENERATION 
(Level) 

miNTENANCE 
(Level) 

MINE AND 
PORT 

OPERATIONS 
MAINTENANCE 
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Pay Period 
Commencing 

on or after 
13/09/87 

(a) Mine Production Employees: 
(i) Other than AWU Mineworkers 

so classified in Pit Production, 
Tom Price: 

Level 8 323.00 
Level 7 330.0) 
Level 6 347.00 
Level 5 357.0) 
Level 4 367.0) 
Level 3 378.00 
Level 2 388.00 
Level 1 401.00 

(ii) AWU Mineworkers — Pit 
Production, Tom Price: 

Level 6 323.00 
Level 5 347.00 
Level 4 367.0) 
Level 3 373.00 
Level 2 378.00 
Level 1 388.00 

(b) Plant Production Employees: 
(i) Operations: 

Level 7 323.00 
Level 6 330.00 
Level 5 347.00 
Level 4 357.00 
Level 3 367.00 
Level 2 378.00 
Level 1 388.00 

(ii) Laboratory: 
Level 4 330.00 
Level 3 336.00 
Level 2 357.00 
Level 1 378.00 

(c) Rail Operations Employees: 
Level 6 323.(X) 
Level 5 330.(X) 
Level 4 336.00 
Level 3 357.00 
Level 2 401.(X) 
Level 1 421.00 

(d) Power Generation and Distribution 
Employees: 
(i) Generation: 

Level 4 330.00 
Level 3 357.00 
Level 2 401.00 
Level 1 421.00 

(ii) Maintenance: 
Level 6 323.00 
Level 5 330.00 
Level 4 336.00 
Level 3 401.00 
Level 2 411.00 
Level 1 431.00 

(e) Mine and Port Operations 
Maintenance Employees: 

Level 9 323.00 
Level 8 336.00 
Level 7 347.00 
Level 6 357.00 
Level 5 367.00 
Level 4 378.00 
Level3 401.00 
Level 2 411.00 
Level 1 431.00 

(f) Ancillary Services Employees: 
(i) Warehouse: 

Level 4 323.00 
Level 3 336.(X) 
Level 2 357.00 
Level 1 367.00 

Pay Period 
Commencing 

on or after 
13/09/87 

$ (ii) Services: 
Level 9 323.00 
Level 8 330.00 
Level 7 336.00 
Level 6 347.00 
Level 5 357.00 
Level 4 367.(X) 
Level 3 378.00 
Level 2 388.00 
Level 1 401.00 

(4) (a) The weekly wages specified by subclause (3) of 
this clause shall commence to apply from the date of the 
pay period which first commences on or after the date of 
order by the Commission to do so. 

(b) Any subsequent variation to those wage rates shall 
commence to apply from the pay period which 
commences on or after the date of order by the 
Commission to do so. 

(5) (a) Employees engaged pursuant to the provisions 
of this award, and whether engaged on day work or shift 
work, will be advised of classification to one of the 
positions and its appropriate wage level as listed within 
subclause (3) of this clause and, subject to the following, 
may then be utilised on any work within the competence 
of that employee. 

(b) In classifying each employee to a particular 
position, the employer shall have regard for the major 
and substantive elements of the specific duties to then 
regularly be performed by that employee within that 
position. 

(c) (i) An employee who has been classified within the 
one department to a higher paid position and 
who continues to carry out work within compe- 
tence as required by the company will not 
usually be reclassified downwards to a lower 
paid position even if the work then done on a 
major and substantial basis would otherwise 
more usually attract the lower pay rate. 

(ii) An employee who applies for a lesser paid 
position than that in which the employee has 
usually been employed will be classified and 
paid according to the rate applicable to that 
new position if so appointed. 

(iii) Notwithstanding paragraph (i), an employee 
who, because of loss of a requisite licence or 
other certification, or for other cause, is unable 
to carry out the normal work of the classified 
position may be reclassified and paid according 
to the new position if the company is able to 
assist such an employee on that basis. 

(d) (i) An employee who, by virtue of work regularly 
performed on a continuing basis, believes that 
the employer should reclassify that employee to 
a higher paid position may request to be 
reclassified. 

(ii) Should the employer decline any such request 
for reclassification, then the superintendent of 
that employee will advise in writing the reasons 
why the employer would not agree to the 
reclassification. 

(iii) An employee who disagrees with the validity of 
the reasons for refusal as expressed by the 
superintendent may seek to have the merits of 
the claim for reclassification reviewed by a 
classification committee to be established 
within the division for that purpose. 

(iv) The divisional committee of review will be 
constituted by:— 

• the manager of the department in which 
the employee is employed and who will 
be chairman of the committee; 
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® an employee representative who is also 
employed in that department and whose 
classification and work level is equal to 
or higher than the level to which the 
employee has been refused reclassifi- 
cation; and 

• the Specialist Industrial Advisor who 
shall act as recordkeeper and convenor 
of the committee following advice by 
the employee's superintendent of need 
for a review meeting to occur. 

(v) The employee concerned and the superinten- 
dent may each be expected to attend at the 
committee of review in order to personally 
elaborate on their respective attitudes. 
The committee as constituted shall seek to 
achieve unanimity but may arrive at a majority 
decision. 

(vi) Not sooner than 12 months after the 
commencing date of this award, either the 
unions party to this award or the company may 
seek to have the provisions in respect of the 
committee of review removed from the award. 

(e) For the purposes of this subclause, and in deter- 
mining whether an employee is entitled to be reclassified 
to a higher paid position, the following criteria are to be 
considered:— 

(i) are the various elements of the particular work 
performed prescribed within Clause 8.— 
Definitions — for the position sought? 

(ii) has that work constituted the major and sub- 
stantive elements of the specific duties for the 
position sought? 

(iii) has the relevant work been performed on a 
regular basis and in a competent manner 
and/or, if relevant, 
has the employee satisfactorily completed the 
employer's training/testing procedure or 
requirements associated with the relevant 
work? 

(0 (i) An employee's potential eligibility for 
reclassification to a higher position will be 
assessed by the employee's supervisor who will 
recommend to the superintendent accordingly. 

(ii) Assessment may require the employee to 
undergo written or oral or practical tests of any 
combination of those tests. 

(g) No union party to this award nor its members 
employed by the company will impose any ban, limita- 
tion or restriction on work within the competence of the 
individual employee to be performed by that employee at 
the direction of the company. 

(h) The company, in allocating and directing the per- 
formance of work by its employees, shall have due regard 
for the fact that certain work may only be carried out by 
those who hold appropriate statutory certification as to 
their competence to perform that work. 

(6) As a consequence of the restructuring of classifica- 
tions and wage rates expressed by Award No. 15 of 1985, 
it is necessary to provide for an effective and equitable 
transition from that award in order to implement the new 
classification and wage rate structure expressed by this 
clause, as also to reclassify each employee now to be 
covered by this clause. Accordingly, the following 
arrangements will apply. 

(a) The effective date for implementation and 
application of the provisions of subclause (3) of 
this clause will be the second pay period which 
commences after the date of the commence- 
ment of this award as to its other provisions or 
such other date as the Commission determines. 

(b) Each employee within each work section or 
department in which that employee is then 

currently employed will be formally advised in 
writing by the employer of:— 

(i) the reclassified position and wage rate in 
which it is then intended to employ that 
employee; and 

(ii) the broad range of duties on which it is 
intended to then employ that employee 
on a continuing and regular basis. 

(c) The position to which each employee is 
classified or reclassified under these provisions 
will require the authority of the head of depart- 
ment or MRU manager of the work area 
concerned and that authority may not be dele- 
gated to lower levels of company supervision to 
exercise independently of that head of depart- 
ment or MRU manager. 

(d) An employee who disagrees with the reclassifi- 
cation to the position thus advised may:— 

(i) seek review thereof by the relevant head 
of department or MRU manager; and 

(ii) if not satisfied with the resultant 
decision, may act to formally advise the 
company and the relevant union of that 
disagreement. 

(e) (i) The divisional manager of the company 
for each main work location will meet 
with a State official of the union con- 
cerned to review and seek to agree upon 
any reclassification which has been 
formally disagreed by an employee. 

(ii) If agreement is not then achieved, the 
facts in disagreement and the reasons 
for disagreement will be referred for 
hearing and determination by the 
Commission. 

(f) Until the provisions of subclause (3) come into 
operation, the classifications and wage rates set 
out by Clause 32 of Award No. 15 of 1985 shall 
continue to apply. 

(7) Not sooner than six months after the commence- 
ment of this award, the union may request a review by 
divisional management of the specified broad functions 
detailed on the employee's classification sheet for that 
classified position if it is considered that those broad 
functions do not fairly represent work usually expected 
to be done by that employee. 

(8) The application of the provisions of this clause are 
intended to be fairly applied and without abuse to the 
concept of major and substantive employment as 
explained by the explanatory notes to this award. 

Therefore, it is provided that following the imple- 
mentation of the new award, and if dispute exists as to 
the range of work being required of any employee, the 
status quo reflected by the new award and specified 
major and substantial work functions will be maintained 
pending resolution by agreement or arbitration. 

(9) A Power Generation Employee who is classified at 
Level 1 wage rate under subclause (3) of this clause shall, 
in addition to that wage rate, be paid 65 cents per hour 
for the time engaged in the operation of the TDC 2000 
within "C" Power Station. Payment of the allowance 
shall attract overtime penalty rates but the allowance is 
not payable for time not actually worked by the 
employee. 

(10) Plumber's Registration Allowance: Shall 
continue to apply in the terms of the Industrial Relations 
Commission's Decision and at the extra rate of $14.90 
per week. 

(11) Employees loading and/or unloading vessels, 
including loading into wharf sheds (but excluding iron 
ore) shall be paid the appropriate Waterside Workers' 
Federation hourly rate for such work as amended from 
time to time and as set out in the Waterside Workers' 
Award 1960. 
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33.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confine- 
ment, be entitled to maternity leave provided that she has 
had not less than 12 months' continuous service with that 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' compulsory 
leave to be taken immediately before the 
presumed date of confinement and a period of 
six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give 
notice in writing to her employer stating the 
presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks arising 
out of the pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for the 
employee to continue at her present work, the employee 
shall, if the employer deems it practicable, be transferred 
to a safe job at the rate and on the conditions attaching to 
that job until commencement of maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. Such 
leave shall be treated as maternity leave for the purposes 
of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the preg- 
nancy of an employee terminates other than by 
the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
employee to resume work at the time 

nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child then — 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work. 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave (to be known as 
special maternity leave) as a duly qualified 
medical practitioner certifies as necessary 
before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the position 
which she held immediately before proceeding 
on such leave or, in the case of an employee 
who was transferred to a safe job pursuant to 
subclause (3), to the position she held 
immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave of other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: Not- 
withstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service for 
any purpose of the award. 

(9) Termination of Employment. 
(a) An employee on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 



67 W.a.I.G.   WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 1999 

(10) Return to Work After Maternity Leave. 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(3), to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 
available for which the employee is qualified 
and the duties of which she is capable of 
performing, she shall be entitled to a position as 
nearly comparable in status and salary or wage 
to that of her former position. 

(c) An employee who fails to have resumed her 
employment within one week of the expiration 
of her period of maternity leave will be deemed 
to have abandoned her employment. 

(11) Replacement Employees: 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or trans- 
ferred in order to replace an employee 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

(12) (a) An employee who, during any period of 
maternity leave, resides in accommodation provided or 
subsidised by the employer shall not, in respect of such 
periods, be entitled to any subsidy for accommodation, 
board, lodging or services incidental thereto. 

(b) The following employment benefits under this 
award are not available, nor applicable, to an employee 
when she is undertaking unpaid maternity leave:— 

(i) contributions by the employee and employer to 
the Hamersley Employees' Benefit Fund are 
suspended for any period of unpaid maternity 
leave; 

(ii) coverage by, and contribution to, the Extended 
111 Health and Injury Benefit Plan in Clause 23 
of Part 1 of this award; 

(iii) recreational leave travel assistance as an 
employee of the company. 

34.—Railway Signals and Communications. 
(1) Purpose of this clause: The provisions set out 

elsewhere by this award apply to employees covered by 
this clause except to the extent that:— 

(a) the specific provisions of this clause apply in 
lieu of other provisions of this award; or 

(b) any inconsistency exists between the provisions 
of this clause and the provisions of the other 

clauses of the award and in which case the pro- 
visions of this clause shall then prevail and 
apply to the employees covered by this clause. 

(2) Distant Work: 
(a) The nature of the work to be performed, and 

the circumstances in which it is performed, by 
those who accept employment with the 
company in the Railway Signals and Communi- 
cations Department requires that these 
employees — unlike the majority of the other 
employees of the company:— 

(i) work in the field along the length of the 
railway system rather than only or 
mostly in a workshop environment or 
rather than in a generally fixed work 
location; 

(ii) carry out much of their work without 
any direct supervision; 

(iii) accept the disruptions to a more normal 
and general domestic family living 
circumstance because of a necessity to 
spend periods of time away from home, 
including overnight periods, for the 
efficient performance of a planned 
maintenance programme. 

(b) The provisions of this subclause have been 
determined in recognition of the types of work 
features peculiar to these employees of the 
company and in aid to expression of reasonable 
guidelines rather than inflexible regulation. 

(c) (i) Pole line and mechanical employees can 
expect to generally be required by the 
nature of their particular work to be 
away from home overnight more 
frequently and more regularly than the 
other employees of the Department. 

(ii) Employees involved in electrical signals 
maintenance, whilst not usually 
required to be away from home over- 
night as much as those in subparagraph 
(i) of this paragraph, will usually, 
however, spend more time away from 
home than electronic workshop 
employees. 

(iii) All employees of the Department may 
be required to be away from home over- 
night, and sometimes on successive 
nights, to attend to either planned main- 
tenance requirements and/or urgent 
repair works. 

(iv) The provisions of Clause 25 of this 
award apply to the employees covered 
by the foregoing provisions of this 
subclause. 

(d) (i) The periods away from home as 
mentioned in this clause will vary 
according to the work circumstances of 
the time and will vary in particular 
because of urgent and breakdown type 
repair work on a day to day or week to 
week basis. 

(ii) Forward planning and joint involve- 
ment between the work group and their 
supervisor in scheduling pre-planned 
maintenance works should usually 
enable guidance to be established in 
advance for the members of the work 
crews as to anticipated absences 
expected to occur in the next monthly 
period. 

(iii) It is the company's obligation and 
responsibility to specify in advance, 
through the MRU, work it requires to 
have done in that period of time. It is the 
function of the joint discussions [as per 
subparagraph (ii) above], to determine 
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the details to then apply, always pro- 
vided that nothing inconsistent with the 
provisions of this award then also 
results. 

(iv) Notwithstanding the foregoing, it is 
common ground between the parties 
that other factors, such as absence due 
to ill health of a worker or such as a 
breakdown to vehicles, may interfere 
with a pre-planned schedule for a 
particular day. 

(v) In jointly applying these broad criteria 
and in establishing the monthly schedule 
of a pre-planned works, it is expected 
that all concerned will apply common- 
sense and fairness in endeavouring to 
avoid or minimise the upset of prior 
domestic arrangements which may have 
been made on the basis of that schedule. 

(e) Excluding the day of a public holiday but on 
any other day, Monday to Friday, on which an 
employee covered by this clause is required to 
stay overnight at other than the employee's 
home terminal as part of the performance of 
the employee's work away from the home 
depot on that day, the Company may (if there is 
reasonable work available) offer to such an 
employee the opportunity of working overtime. 

(f) (i) Employees other than electronic 
workshop employees and who are 
covered by this clause are usually 
entitled to Group 2 disability payment 
level because of the requirement for 
them to:— 

(aa) regularly work away from a 
permanent workshop and 
amenities of the kind normally 
associated thereto; 

(bb) partake of the midshift crib other 
than in a crib room; and 

(cc) stay away overnight at other than 
the home terminal at regular 
intervals including, in that case, 
temporary accommodation at a 
line camp. 

(ii) Those employed in the electronic 
workshop are usually entitled to the 
Group 3 disability level. 

(3) Availability: Liberty is allowed to the company or 
the union to seek to re-open the award on the subject of 
availability provisions provided that the liberty will not 
be sought to be exercised within the first 12 months of the 
term of this award. 

(4) Meals: 
(a) Unless an employee has had prior notice of a 

requirement to work along the track and away 
from the normal depot, the employee will be 
given reasonable opportunity to provide for 
personal midshift meal requirements before 
leaving the depot to attend the work then 
involved. 

(b) An employee who stays overnight at a line 
camp will be able to obtain, at company cost, 
the midshift meal for the second or subsequent 
days and, in that event, no midshift meal 
allowance is payable. 

35.—AWU Mineworkers — Mine Production, 
Tom Price. 

The provisions of this clause apply to those employees 
who are classified and employed within the Tom Price 
Mine Production Department as Mineworkers, Levels 6 
to 1 inclusive, and as defined by Clause 8 of this award. 

Part A. 
(1) Purpose: 

(a) The objective of multi-skilling within this work 
group is to provide a trained, flexible and 
efficient workforce to reasonably and effective- 
ly meet the company's operational needs and at 
the same time provide employees with work 
and a work environment which is satisfying to 
the employee and the company. 

(b) The arrangements set out in this clause also 
represent the mutual commitment of the 
employees concerned, their union and the 
company to achieving the objectives of multi- 
skilling in the Mine Production Department at 
Tom Price. 

(c) The representatives of both parties will meet 
together after 31 March 1988 to jointly review 
the application of the provisions of this clause. 

(2) Non-Reduction of Existing Wage Rate: The 
purpose of this subclause is to make clear the details to 
apply under this new award to employees covered by this 
clause arising from the "no reduction" provisions of the 
supplementary award which amended Award No. 15 of 
1985 as at December 1986. 

(a) Those employees who, as at the date from 
which this award is implemented, presently 
retain a former wage rate which is higher than 
their classified position shall continue to 
maintain entitlement to that existing wage rate 
or, as the case may be, will have their particular 
wage rate adjusted to now equate to one of the 
six wage levels applicable under this new award, 
viz:— 

Existing 
Wage Rate 

New Award 
Wage Rate 

336.30 347.00 
350.50 367.00 
366.90 378.00 

The wage rates applicable to employees covered 
by this clause will be as provided by Clause 32, 
viz:— 

Wage Rate 

Mineworker: 
— Level 6 
— Level 5 
— Level 4 
— Level 3 
— Level 2 
— Level 1 

323.0) 
347.0) 
367.00 
373.00 
378.00 
388.00 

Upon the introduction of this award there will 
be two groups of employees who are presently 
being paid a higher wage rate, because of non- 
reduction, than would otherwise apply to their 
classified positions. 
It has been agreed that:— 

(i) the group of up to 11 who decline to 
train to other levels of work will be 
reclassified as follows:— 
Former Award 

Wage Rate 
New Award 
Wage Rate 

Mineworker: 
336.30 — Level 5 347.00 
350.50 — Level 4 367.00 
354.50 — Level 4 367.00 
358.70 — Level 3 373.00 

and thereafter will remain fixed on that 
new wage rate unless and until their 
former award wage rate increases above 
the new wage as a result of general 
indexation decisions by the 
Commission. 

347.(X) 
367.00 
367.00 
373.00 
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(ii) The group of up to 37 other employees 
whose wage rate is higher than their 
classified positions will nonetheless be 
entitled to the new wage rates specified 
by this award pending commencement 
and satisfactory completion of training 
to a higher level of work by not later 
than 31 March 1988, viz:— 
Former Award New Award 

Wage Rate Wage Rate 
$ $ 

Mine worker: 
350.50 — Level 4 367.00 
354.50 — Level 4 367.00 
358.70 — Level 3 373.00 
366.90 — Level 2 378.00 

(iii) The employees subject to subparagraph 
(ii) hereof will continue to have their 
new award wage rate subject to indexa- 
tion arising from any future general 
order of the Commission up to 31 
March 1988. 
After 31 March 1988, the company and 
the AWU have jointly agreed to allow a 
liberty to the other party to re-open the 
award as to the provisions of this 
subclause. 

(d) All employees under the provisions of this 
clause are employed on the basis that each 
employee will carry out all work within the 
competence of that employee as directed by the 
company. 

(3) Progression Through Multi-Skilling Structure: 
(a) An employee on recruitment and/or on initial 

employment within the Mine Production 
Department at Tom Price is classified as a 
Mineworker 6. While he is so classified he will 
be trained in basic skills, safety procedure and 
in the activity of Hauling. When he is tested 
and passed as competent in Hauling, he will be 
reclassified to Mineworker 5. 

(b) The company will provide training pro- 
grammes in the respective skills according to its 
operational needs. Alocation of training will 
usually be in accordance with an employee's 
preferences and the availability of the 
particular training programmes selected and 
also having regard for a reasonable balance of 
numbers at any time. 

(c) An employee must be passed as competent in 
two recognised activities, one of which, for new 
employees, will be the mandatory activity of 
Hauling, before reclassification to a 
Mineworker 4 can occur. 

(d) An employee must be passed as competent in 
three recognised activities, one of which, for 
new employees, will be the mandatory activity 
of Hauling, before reclassification as a 
Mineworker 3. 

(e) An employee must be passed as competent in 
four recognised activities, one of which, for 
new employees, will be the mandatory activity 
of Hauling, before reclassification as a 
Mineworker 2. 

(f) An employee must be passed as competent in 
five recognised activities, one of which, for new 
employees, will be the mandatory activity of 
Hauling, before reclassification as a 
Mineworker 1. 

(4) Activities: 
(a) Mandatory Pre-requisite Activity: 

Activity Remarks 
Hauling New employee's pre-requisite 

for classification as Mine- 
worker 5 and all successive 
Mineworker levels. 

(b) Independent Activities: 
Activity Remarks 

Pit Control 
Shift Support 
Loading 
Minor Drilling 

(c) First Stage Streamed Activities: 
Activity Remarks 

Blasting 
Support 
Explosives 
Handling 
Drill Offsiding 
Secondary 
Drilling 
Crushing In addition to being available 
Grading as an independent activity. 
Dozer each is a pre-requisite to 
Maintenance another sPecified activity- 
Dozer 
Construction 
Technical 
Support 

(d) Second Stage Streamed Activities: 
Activity Remarks 

Primary This activity may be obtained 
Drilling by an employee to move to a 

Mineworker 3 (or higher level) 
if he has previously acquired 
Drill Offsiding. 

Crusher This activity may be obtained 
Specialisation by an employee to move to a 

Mineworker 3 (or higher level) 
if he has previously acquired 
Crushing. 

Technical This activity may be obtained 
Specialisation by an employee to move to a 

Mineworker 3 (or higher level) 
if he has previously acquired 
Technical Support. 

(e) Third Stage Streamed Activity: 
Activity Remarks 

Blasting This activity may be obtained 
Specialisation by an employee to move to a 

Mineworker 2 (or higher level) 
if he has previously acquired 
Blasting Support and 
Explosives Handling. 

(f) Fourth Stage Streamed Activities: 
Activity Remarks 

Machinery This activity may be obtained 
Specialisation by an employee if he has 

previously acquired Dozer 
Maintenance, Dozer 
Construction and Grading. 

Drill This activity may be obtained 
Specialisation by an employee if he has 

previously acquired Drill 
Offsiding, Primary Drilling 
and Secondary Drilling (or 
Minor Drilling). 

(g) Special Independent Activity: 
Activity Remarks 

Training This activity may be obtained 
by an employee who has a 
minimum of one year's 
operating experience in the 
Mine Production Department 
at Tom Price in a designated 
activity and after successful 
completion of strict 
assessment testing. 
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(5) Availability of Activities: 
(a) Each activity will fall within one of the 

respective following categories:— 
(i) mandatory pre-requisite activity; 
(ii) independent activities; 
(iii) first stage streamed activities; 
(iv) second stage streamed activities; 
(v) third stage streamed activities; 
(vi) fourth stage streamed activities; and 
(vii) special independent activity (training). 

(b) Subject always to having been passed as 
competent in Hauling, a new employee's 
expression of preference/choice for training 
and testing is constrained as set out hereunder. 

(i) Independent and first stage streamed 
activities are open to all employees in the 
Mine Production Department. 

(ii) Second stage streamed activities are 
open only to employees who have been 

passed as competent in the relevant first 
stage of that stream. 

(iii) Third stage streamed activities are open 
only to employees who have been passed 
as competent in the two relevant pre- 
requisite activities. 

(iv) Fourth stage streamed activities are 
open only to employees who have been 
passed as competent in the three 
relevant pre-requisite activities. 

(v) The activity of Training is open to 
employees who have a minimum of 12 
months' operating experience in a 
particular activity within the Mine 
Production Department. 

(c) Training programmes and places on those 
programmes will be made available by the 
company according to its current and future 
operational needs having regard for the skills 
profile of the workforce as well as the need to 
satisfy the criteria elsewhere stated in respect of 
the multi-skilling scheme. 

HAMERSLEY IRON P T Y LIMITED - TOM PRICE 
MINE PROPUCTION WUITI-SKILLING KOOEL 

MINEWORKER 6 MINEWORKER 5 
MINEWORKER LEVEL 

MINEWORKER 4 I MINEWORKER 3 

| BLAST SUPPORT I-- 

IEXPL0SIVES HANOUNGI- 

| DRILL 0FFSI01NG |- PRIMARY DRILLING 

L$EC0NDARY_DRI LL JNG | - 

I MINOR DRILLING I 

| PIT CONTROL | 

| SHIFT SUPPORT | 

DOZER MAINE'CE 

DOZER CONST'N 

TECHNICAL SUPPORT |- 

CRUSHER SPEC'N 

--I TECHNICAL SPEC'N I 

MINEWORKER Z 

BLASTING SPEC'N 

MINEWORKER 1 

DRILL SPEC'N 

-I MACHINE SPEC'N 

NOTE 1: SECONDARY DRILLING IS NOT YET AVAILABLE.   
| DRILL OFFSIDING | 

NOTE 2' NO MORE THAN TWO OF THE FOLLOWING ACTIVITIES WY FORM PART OF THE GROUPING TO QUALIFY FOR MINEWORKER 2 OR MINEWORKER 1: | BLASTING SUPPORT | I TECHNICAL SUPPORT | 

Part B: Guidelines. 
(1) Guidelines: 

(a) The guidelines may be reviewed by decision of a 
majority of employee members of the 
committee and the company nominees and may 
be amended by decision of a majority of 
employee representatives of the committee and 
the company nominees. 

(b) In the event that there is disagreement between 
the company representative(s) on one hand and 
the majority of employee representatives on the 
other hand, as to any proposed amendment to 
the guidelines, then the matter shall be referred 
to the General Manager. 

(c) In any event there shall be no change to these 
guidelines without the authority of the General 
Manager. 

(2) Training: 
(a) The company has established a training 

programme for each nominated activity. 
A training programme consists of a number of 
modules, each of which deals with a discrete 
section of the overall activity covered by the 
complete programme. 

(b) Training may take the form of classroom 
instruction, simulated on-the-job instruction, 
actual on-the-job instruction or any combina- 
tion of these methods. 

(c) Subject to then being competent to do so, a 
wages and/or a staff employee may be utilised 
to provide training or assistance to training. 
Training resources from suppliers may also be 
utilised. 

(d) Notwithstanding utilisation and employment 
on various activities which require at least 
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partial use of skills covered by the training 
programme, an employee whilst undergoing 
training is not entitled to any increase in 
remuneration by way of additional wage or 
allowance. 

(e) An employee who is engaged on instructing or 
training other employees is not entitled to any 
increased remuneration by way of additional 
wage or allowance. 

(0 (i) An employee who has already 
commenced but has not yet completed a 
period of training and who then success- 
fully completes the post-test and is 
reclassified to a higher Mineworker level 
will be retrospectively paid the new wage 
rate as specified by Award No. 15 of 
1985 as at 30 July 1987 for the approved 
period of time to achieve that 
reclassification. 

(ii) An employee who newly commences a 
period of training for reclassification to 
a higher Mineworker level on or after 31 
August 1987 will be entitled to claim 
retrospective payment for such training 
for up to a maximum of four weeks 
upon reclassification to a higher level 
under the provisions of this award. 

(iii) It is intended that once an employee is 
newly commenced on a training module 
for reclassification to a higher level of 
work, then that employee should be 
allowed all reasonable opportunities to 
complete the training and to be passed 
out thereon within what should usually 
not exceed a maximum of six weeks or 
such longer period as may be decided 
following consultation with the multi- 
skilling committee. 

(3) Training and Assessment: 
(a) Selection for Training: Training programmes 

and places on those programmes will be made 
available by the company according to its 
current and future operational needs, having 
regard for the skills profile of the workforce as 
well as the need to satisfy the criteria elsewhere 
stated in respect of the multi-skilling scheme. 
Employees will be selected by the company for 
pre-test and if suitable, for a training 
programme according to the following guide- 
line criteria:— 

(i) employee's stated preferences; 
(ii) experience and availability of employee 

if operational needs so dictate; 
(iii) seniority as measured by the length of 

continuous service with the respective 
shift panel; 

(iv) previous training undertaken whether 
successful or otherwise; 

(v) the achievement of an acceptable level 
of proficiency from previous training; 

(vi) necessary pre-requisite qualification. 
(b) Assessment: The assessment of an employee 

may take one or more of the following 
forms:— 

(i) Pre-test: A pre-test is fundamentally a 
test to determine an employee's aptitude 
to undertake a training programme in 
respect of a nominated activity. The pre- 
test is conducted by the company and 
may take the form of a practical, oral or 
written test or some combination of 
these. 

(ii) Post-test: The post-test is designed to 
comprehensively test the employee's 
competence to perform various 
activities utilising skills deemed to be the 

minimum necessary for the safe and 
efficient performance of work within 
the ambit of the overall activity as listed 
in subclause (7) of part B of this clause. 
An employee is also required to 
complete the post-test before under- 
taking the training programme in order 
to establish whether there may be 
exemptions from any of the modules 
which constitute the training 
programme. 

(iii) Assessment Test: An assessment test is 
an on-the-job practical test usually con- 
ducted to determine whether specific 
module training is required. 

(iv) Progress Test/Progress Assessment: 
Progress tests or assessments are carried 
out during the course of modular 
training towards the attainment of a 
particular activity. Such testing will take 
place after the completion of each 
module but may also be carried out to 
assess progress during a particular 
module. 

(c) Test Standards: The standard of pre and post- 
testing will be subject to the monitoring of the 
multi-skilling committee. The committee is able 
to make recommendations thereon to the 
company. 
The company will determine the composition 
of the respective pre-tests and post-tests as also 
the progress and assessment tests. 
The pass level at a post-test will be as fixed by 
the company. 

(d) Operator's Record of Training and Experience: 
Mine Production employees will each be issued 
with an "Operator's Record of Training arid 
Experience" booklet which will be the 
employee's endorsed record of skills attained, 
courses attended and other relevant work 
experiences whilst employed within the Mine 
Production Department. 

(e) Retraining: An employee who fails to make 
satisfactory progress during a training 
programme module for a recognised activity 
may, on the recommendation of the trainer or 
the testing officer, and at the discretion of the 
company, be provided with appropriate 
retraining. 
An employee who does not achieve the required 
standard of pass in a post-test at the conclusion 
of a training programme for a recognised 
activity may, on the recommendation of a 
trainer or the testing officer, and at the 
discretion of the company, be provided with 
appropriate retraining. 
An employee's failure to pass the post-test of a 
recognised activity at the second attempt will 
usually disqualify him from further oppor- 
tunity to undertake training in that skill. 

(4) The Multi-Skilling Committee: 
(a) The committee is the appointed group which is 

representative of employees on each of the shift 
panels, day work employees and Mine 
Production supervision and departmental 
management. 
The role of the committee is to monitor and 
scrutinse the operation of multi-skilling and 
make appropriate recommeridations to 
management relating to the application of the 
guidelines or other aspects of multi-skilling. 
The committee will also assess (but not deter- 
mine) appeals by employees in respect of non- 
selection for training, unfavourable assessment 
or refusal of particular training and make 
recommendations to management accordingly. 
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(b) The committee shall consist of:— 
(i) at least one but not more than two repre- 

sentatives of Mine Production 
employees from each shift panel; 

(ii) one day work representative of day 
work Mine Production employees; 

(iii) one or more company representatives as 
designated by the Manager — Mine 
Production. 

There shall also be a maximum of two proxy 
representatives for each shift panel and one 
proxy representative for day work. The 
company is entitled to nominate proxies in 
respect of each of its representatives. 
Within the constraints set out above, repre- 
sentation of the respective work groups is at the 
sole discretion of the particular group, i.e. 
company or employees as the case may be. 

(c) Generally the role of the committee is to:— 
(i) monitor the syllabus content of training 

modules to check that a satisfactory 
standard is maintained; 

(ii) monitor test procedures in respect of 
objectivity and impartiality; 

(iii) monitor work rotation arrangements to 
assess effectiveness and equity; 

(iv) assess training appeals; 
(v) make appropriate recommendations to 

management in respect of (i) to (iv) 
above. 

(d) The committee will formulate its own 
procedures for governing:— 

(i) the election and term of office of 
employee representatives and proxies; 

(ii) the election of a chairman and secretary 
from within the membership of the 
committee; 

(iii) the convening and conduct of meetings, 
together with the formulation of an 
agenda for each meeting. 

(e) (i) The attendance of at least one company 
representative is an essential pre- 
requisite to establish a quorum. 

(ii) Attendance at meetings of the 
committee by accredited employee 
representatives (or proxies in the 
absence of a relevant employee repre- 
sentative) who are off duty at the time of 
the meeting will be paid for the time 
involved at ordinary time rates, 
excluding disability and shift allowance. 

(5) Utilisation/Rotation — Up-keep of Skills: To 
optimise the benefits from multi-skilling, it is desirable 
that employees be given the opportunity to put acquired 
skills into practice on related activities within a given 
timeframe. 

Each employee will be rostered to perform work 
related to the activities in which he has been assessed as 
competent. This is a necessary pre-requisite to the 
retention of skill levels. 

An employee who has not had work experience on 
activities in which he is qualified for a period exceeding 
12 months may seek, or may be required by the company 
to undertake, relevant refresher training in one or more 
of the module components which make up the training 
programme in respect of that activity. 

Any employee who refuses to undergo training 
required for the purpose of skills retention may be 
reclassified to a lower Mineworker level. 

The rostering and allocation of work to employees will 
have regard for the following criteria:— 

(a) the most effective utilisation of available skilled 
manpower resources; 

(b) effective utilisation of each employee on any of 
the activities in which he is competent; 

(c) progression opportunity from one Mineworker 
level to another; 

(d) equitable allocation of work between 
employees of similar activity attainment; 

(e) planning to allow acquisition of additional 
skills by training; 

(f) the need to ensure exposure to work activity 
related to all of the skills held by an employee 
for the specific purpose of skill retention. 

(6) Overtime: It is recognised and understood that 
those employed under the multi-skilling arrangements 
will be more flexible and better able to take advantage of 
particular overtime opportunities. This will be 
increasingly the case as an employee progresses to the 
higher Mineworker levels. 

(7) Table of Activities and Tasks: This listing of 
equipment used and primary operating skills/tasks is 
indicative of typical work on which the employee, who 
possesses the relevant skills, will be utilised. New 
equipment and/or tasks and activities may be included 
from time to time. 

•Pit permit. 
•"B" class licence 
•Full knowledge of 
pit environment 

•Basic life support 

Typical 
Equipment 

•Lectra Haul 
•WABCO 120B 
•Other 

2. Crushing •Hauling •Primary 
Crusher No. 1 

•Primary 
Crusher No. 2 

3. Grading 

•CAT 992 
front-end loader 

15. Dozer 
Maintenance 

•CAT 824C 
•CAT 834B 
rubber tyred 
dozers 

•CAT 824B 
cable reeler 

Primary Operating 
Requirements and Tasks 

•Operation of haul truck 
in all waste and crusher 
feed cycles. 

•Ability and knowledge to 
safely perform crusher 
cleaning. 

•Ability and knowledge to 
safely handle and move 
cable. 

•Correct radio usage. 
•Knowledge of smoko 
supply and issue 
procedures. 

•Responsibility in main- 
taining correct priorities 
for movement of men and 
machines. 

•Knowledge of safety 
equipment and correct 
usage. 

•Responsibility in main- 
taining adequate supplies 
and knowledge of re- 
stocking procedures. 

•Discipline in controlling 
issue of safety equip- 
ment. 

•Knowledge of components 
of Primary Crusher Nos. 
1 and 2. 

•Knowledge of associated 
conveyor layout. 

•Knowledge of components 
of low grade grizzly feed 
system. 

•Ability and knowledge to 
operate control panels on 
both primaries. 

•Ability and knowledge to 
recognise and interpret 
fault signals and warning 
signals on both primaries. 

•Ability and knowledge to 
safely maintain haul road 
and benches in good 
surface condition. 

•Clean rock spray follow- 
ing blasting. 

•Maintain ditches and 
drains. 

•Set up machine cutting. 
•Ability and knowledge to 
safely load haul trucks. 

•Sidecasting of material 
for ramp and paddy 
development. 

•Safe removal and carry 
of large rocks. 

•Stockpile control on 
Concentrator coarse tails 
reject. 

•Ability and knowledge to 
safely maintain operating 
and safety standards of 
tipheads. 

•Operate around shovels to 
clean spillage. 

•Maintenance of required 
gradients of benches. 

•Clean spillage from ramps, 
benches, etc. 

•Maintain tipping areas 
around Primary Crushers. 
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Typical 
Hauipment 

7. Technical 
Support •Survey 

equipment 

8. Technical •Technical Support 
Specialisation •Survey level 

•Theodolite 
•Electronic 
distance 
measuring 
equipment 

•Laser control 
units 

•Computer 
controlled 
plotting 
equipment 

•Desk top 
computer and 
main frame 
terminals 

•Touch Tablet 
HP1000 

•HP1000 VDU 
•Grade Control 
VDU 

•Motorola two 
way radio 

•Telephone 
•HP1000 
printer 

Primary Operating 
Requirements and Tasks 

•Towing of cable boats 
and working with cable 
crew. 

•Clean fly rock following 
blasting. 

•Ability and knowledge to 
control large lengths of 
cable during shovel and 
drill movement. 

•Correct layout for cable 
along roads and benches. 

•Ability to work with 
shovels and dozers during 
shovel moves. 

•Location and layout of 
sub-stations throughout 
mine. 

•Correct procedures for 
unloading cable from 
cable boats. 

•Recording of cable 
locations in the mine. 

•Recognise faulty cable 
and initiate repair. 

•Safe operation of cable 
reeler for wind-on of 
cable for storage. 

•Ability and knowledge to 
safely maintain bench and 
ramp gradients. 

•Construction of roads and 
ramps. 

•Pushing of fill for paddy 
formation. 

•Moving of large rocks 
from loading areas. 

•Ripping toe to maintain 
bench level requirements. 

•Cutting out large rocks 
from shovel digging face. 

•Assisting shovel moves up 
and down ramps. 

•Formation of waste tip- 
heads. 

•Face up fly rock follow- 
ing blasting. 

•Knowledge and use of the 
various survey controls, 
e.g. level sighters, laser 
levels, etc. 

•Assisting Surveyor in 
taking levels. 

•Assisting Surveyor in face 
mapping. 

•Knowledge of survey 
procedures and where to 
take measurements. 

•Cleaning and maintenance 
of survey equipment. 

•Knowledge and ability to 
read blast hole plan. 

•Correct procedures for 
sampling drill hole for 
assay. 

•Knowledge of importance 
of accuracy in logging and 
collecting samples. 

•Ability to co-ordinate the 
gathering of levels 
associated with survey 
control of mining 
operation. 

•Operation of theodolite 
and EDM equipment in 
the pick-up, set-out and 
measurement of mining 
operations. 

•Use of computers in the 
plotting and recording of 
field gathered data. 

•Calculations necessary 
for the transcribing of 
measurement information 
to produce the varied 
plans and location records 
used in the operation. 

•Ability to operate with 
minimum supervision and 

! control assistants in the 
gathering of survey data. 

•Demonstrate advanced 
knowledge of all survey 
procedures for field work, 
office calculations and 
associated drafting 
requirements. 

•To co-ordinate, via two 
way radio communication, 
all mining activities with 
the view to provide shift 
personnel with up to date 
information on those 
activities that directly 
or indirectly affect Pit 
Production, and to 
accurately record all of 
those functions on the 
Hewlett Packard 
computer or daily plod 
reports. 

Typical 
Equipment Pre-requisites 

•Louisville 
and Kenworth 
fuel trucks 

•Wabco water 
truck 

•Primary 
Crusher No. 1 

•Primary 
Crusher No. 2 

•Bobcat 
Overhead 
crane 

•Jack hammer 
•CAT 245 
excavator 
and rock 
breaker 

Primary Operating 
Requirements and Tasks 

•Operation of Hewlett 
Packard 1000 computer 
tablet and all functions 
thereon. 

•Ability to record, receive 
and transmit radio 
messages clearly and 
concisely. 

•Responsibility in ensuring 
all overtime rosters are 
updated. 

•Ability to liaise with 
Truck Control despatcher 
to ensure smooth mining 
operations. 

•Responsibility to ensure 
emergency procedures are 
adhered to. 

•Ability to liaise with 
personnel from all areas 
of mine operations. 

•Knowledge of blast 
clearance procedures. 

•Clerical aptitude to 
administer reports as 
required by shift 
superintendent. 

•Ability to extract and act 
on the information obtained from the VDU, 
e.g.:— 
— shovel locations; 
— tonnages; 
— status of equipment; 
— faults as reported; 
— projected equipment 

availability. 
•To liaise with Plant Concentrator foreman to 
ensure correct stockpile 
control. 

•Safe operation of fuel 
truck for fuelling of mine 
mobile equipment. 

•Knowledge of all fuelling 
requirement? throughout 
Plant and Concentrator 
areas. •Knowledge of emergency 
town power supply, re- 
fuelling requirements. 

•Ability to work with 
Mobile Equipment 
Operators for safe 
fuelling procedures. 

•Safe operation of water 
truck and knowledge of 
correct watering pro- 
cedures throughout the 
mine for dust suppression. 

•Knowledge and ability to 
co-ordinate with Drillers 
when filling drills. 

•Working with blast crew 
for misfire washout. 

•Knowledge of smoko 
supply and issue pro- 
cedures. 

•Responsibility in main- 
taining correct priorities 
for movement of men and 
machines. 

•Knowledge of safety 
equipment and correct 
usage. 

•Responsibility in main- 
taining adequate supplies 
and knowledge of re- 
stocking procedures. 

•Discipline in controlling 
issue of safety equipment. 

•"Billy boy" duties. 

•Ability and knowledge to 
recognise and correct 
reported crusher warnings. 

•Comprehensive knowledge 
of all workings of 
crusher including drive 
mechanism, oil pumps 
and circuits, apron feeder 
mechanisms and 
operation. 

•Comprehensive knowledge 
of conveyor system layout 
and problem solving, 
including belt tracking, 
idler identification, ore 
build-up, incorrect feed 
problems, etc. 

•Discipline in maintaining 
continuous monitoring of 
total feed system and 
machinery operation, 
condition of stockpiles, 
etc. 

•Ability to recognise correci 
sizing of ore to judge 
mantle height. 

•Knowledge of all metal 
detectors and resetting 
procedures. 
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ACTIVITY TASKS 
Name Pre-requisites Typical 

Equipment 
Primary Operating 

Requirements and Tasks 
•Ability and knowledge to 
safely correct blocked 
chutes, blocked ore passes, 
drop boxes, flap gates. 

•Clear apron feeder build- 
up and jamming. 

•Discipline in working to 
isolation procedures. 

•Knowledge of operation 
of radiation probes and 
problem solving. 

•Knowledge and ability to 
drill oversize rocks. 

•Safe and correct usage of 
explosives used for 
blasting in crusher 
including loading, tie-in 
and firing procedures. 

•Operation of CAT 245 
and ability to manoeuvre 
oversize rocks in bowl and 
excavation of bowl. 

•Operation of CAT 245 
around crusher area and 
working with Haul Truck 
Drivers. 

•Operation of bobcat and 
correct procedures for 
spillage control in 1C 
Tunnel. 

•Operation of overhead 
crane with rock hook for 
safe manoeuvring of 
oversize rocks in bowl. 

•Knowledge to correctly 
identify mechanical/ 
electrical problems and 
advise assistance required. 

•Safe operation and know- 
ledge of secondary rock 
breaker within crusher 
bowl. 

12. Training •One year's operating 
experience in 
designated activity 
in the Mine Produc- 
tion Department at 
Tom Price 

•Successful completion 
of strict assessment 
testing. 

•According to 
activity 

•Knowledge of all operating 
procedures and possible 
problems associated with 
activity. 

•Ability to recognise 
possible problem areas 
and initiate corrective 
measures. 

•Demonstrated ability in 
instructional techniques 
to fellow employees. 

•Discipline in maintaining 
standardised training 
procedures to ensure 
continuing high level of 
operator proficiency. 

•Initiative in correctly 
recognising required areas 
of extra training attention. 

•Discipline in correctly 
maintaining training 
records. 

•Ability to adapt training 
procedures to suit 
individual training 
requirements. 

13.Machinery 
Specialisation 

•Hauling 
•Dozer Maintenance 
• Dozer Construction 
•Grading 
•"C" class licence 

•CAT scraper 
•CAT D9 
•CAT DIG 
•CAT 824/834 
•CAT 16G 
grader 

•WABCO low 
loader 

•WABCO drill 
transporter 

•CAT 992 
front-end 
loader 

•CAT 245 
excavator 
and rock 
breaker 

•Ability and knowledge to 
safely operate scraper for 
pick-up transport and 
spreading of haul road 
surface material. 

•Ability to work in and 
around other mine 
equipment. 

•Operation of track dozers 
for all production 
requirements. 

•Break in and cut down of 
primary stockpiles. 

•Advanced dozing 
techniques required to 
maintain batter re strip 
control to correct line and 
grade, by day or night. 

•Ability to construct new 
roads, paddies, drill 
sites, etc, from survey 
control pegs. 

•Ability to align ramps and 
access roads to correct 
grade. 

•Operation of all rubber 
tyred dozers for total 
production requirements. 

•Operation of graders for 
all road ramp and bench 
maintenance and con- 
struction requirements. 

•Operation of CAT 245 
for drain clearing, digging 
and all backhoe associated 
requirements across site. 

•Operation of all front-end 
loaders for all haul truck 
loading, side casting, 
development work, coarse 
tail control, oversize 
rock rim oval. 

ACTIVITY 
Name Pre-requisites 

14. Drill 
Offsiding 

•Hauling 

15. Primary 
Drilling 

•Hauling 
•Drill Offsiding 

Typical 
Equipment ■i— 

^Demonstrate thorough 
and advanced operating 
ability and knowledge on 
all machinery and ability 
to solve problems. 

"Proven ability to work 
with minimum super- 
vision, demonstrate 
responsibility and 
initiative. 

•Operation of drill 
transporter and oversize 
articulated vehicles in 
and around operating 
mine equipment. 

•Ability and knowledge to 
manoeuvre dozers, 
loaders, etc, on transporter 
for movement around 
mine. 

•Advanced mechanical 
knowledge of all machinery and ability to 
liaise with maintenance 
personnel on corrective 
procedures. 

•Safe operation and know- 
ledge of secondary rock 
breaker. 

•BE 60R •Ability and knowledge to 
•BE 61R perform pre-start and 

operating check on drill 
motors, etc. 

•Safe procedures for 
changing drill bits. 

•Correct procedures for 
racking, removal and 
replace drill string. 

•Demonstrate thorough 
knowledge of all compo- 
nents on drills and 
understand complete 
lubrication requirements. 

•Ability to recognise drill 
pattern layout and hole 
piacings. 

•Ability to read survey 
hole pattern plans. 

•Ability and knowledge to 
advise Drill Operator on 
moving and manoeuvring 
procedures. 

•Recognise and identify all 
safety requirements on 
drill movement. 

•60R •Ability and knowledge to 
•BE 61R safely operate drills to 

perform all production 
requirements. 

•Thorough knowledge of 
drill components. 

•Ability to correctly rack, 
remove and assemble drill 
string. 

•Demonstrate discipline in 
drill string removal and 
feeding whilst working 
with Drill Offsider. 

•Knowledge of drill bit 
construction and opera- 
tion and ability to 
correctly assess good 
working condition or 
otherwise. 

•Ability to monitor multi- 
gauge controlled equip- 
ment status board, to 
identify safe and correct 
condition of drill 
machinery and operating 
conditions. 

•Knowledge and ability to 
assess ground conditions 
by drill reaction, and 
demonstrate ability to 
continuously adjust air, 
feed-down pressure and 
rotational speeds to 
achieve optimum drill 
performance. 

•Knowledge of diesel 
powered drills and ability 
to adapt to differencies 
between diesel powered 
and electric motor 
power source. 

•Knowledge and ability to 
safely and correctly 
manoeuvre drill onto drill 
hole pattern positions. 

•Responsibility when 
walking drill to correctly 
assess clearances and 
other traffic movement. 

•Demonstrate safe and 
correct procedures when 
loading drill onto drill 
transporter. 
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activity j TASKS 
Name Pre-requisites Typical Equipment 

Primary Operating 
Requirements and Tasks 

Ib.Secondary •Hauling 
Driiiing t •(Specific 

drilling 
equipment 
to be 

nominated) 

17. Minor 
Drilling 

18. Drill 
Specialisation •Hauling 

•Drill Offsiding 
•Secondary Drilling or 
Minor Drilling 

•Primary Drilling 

•Air Trak 
•BE 60R 
•BE61R 
•(Specific 
drilling 
equipment 
to be 

nominated) 

19. Blasting •Hauling 

•Demonstrate advanced 
and extensive knowledge 
of drill behaviour in 
varying ground conditions, 
and recognise machinery 
fault with mechanical/ 
electrical differential for 
correct reporting for 
maintenance. 

•Ability and knowledge to 
operate the one man drill 
that is capable of total 
drill flexibility. 

•Full knowledge of rotary 
percussion drilling. 

•Ability and knowledge to 
operate drilling machine 
in all modes including:— 
— vertical drilling; 
— driiiing inclined to the 

track centre line; 
— drilling inclined to the 

normal of the track 
centre line. 

•Ability and knowledge to 
effectively drill "toe" for the efficient blasting 
of same or for the relief 
blasting of main produc- 
tion blasts. 

•Ability and knowledge to 
operate the drilling 
machine in confined 
bench areas, particularly 
in regard to drilling of 
patterns for final wall 
blasting. 

•Ability and knowledge to 
safely operate Air Trak 
drill on all minor drilling 
requirements around site. 

•Knowledge of all com- 
ponents of Air Trak 
including track drive train, 
rotary head drill slide, 
rotary head, compressor 
and associated hydraulics 
and compressed air 
fittings. 

•Safe and correct 
manoeuvring of machine 
around oversize rocks. 

•Ability to correctly drill 
rocks to enable secondary 
blasting to ensue. 

•Demonstrate knowledge 
and ability to operate 
drill in Primary Crusher 
bowl when clearing 
bogged mantle. 

•Safe and correct isolation 
procedures when operating 
drill whilst suspended on 
Primary Crusher overhead 
crane. 

•Knowledge of correct 
procedures for drilling 
through loose crusher 
material. 

•Ability to safely operate 
all drilling equipment. 

•Ability and knowledge to 
safely operate Air Trak 
drill on all minor drilling requirements around site. 

•Knowledge of all com- 
ponents of Air Trak 
including track drive train, 
rotary head drill slide, 
rotary head, compressor 
and associated hydraulic 
and compressed air 
fittings. 

•Knowledge and ability in 
safe and correct handling 
procedures for explosives 
in storage facilities. 

•Ability to read blast hole 
pattern diagrams and 
charing, stemming, 
decking requirements. 

•Knowledge and observance 
of mine regulations 
relating to charging shots 
including correct marking 
and warning signs, etc. 

•Knowledge of blast hole 
booster procedures and 
demonstrate correct 
placing of booster in 
blast hole. 

•Correct placing of spalers 
in blast holes. 

•Knowledge of stemming. 
•Decking requirements. 
•Operation of bobcat for 
blast hole stemming. 

•Assisting ANFO Truck 
Operator in correct and 
safe loading of blast 
patterns. 

20.Explosives •Hauling 
Handling 

Pre-requisites Typical 
Eouipment 

•Bobcat 
•ANFO truck 
•CAT 920 
front-end 
loader 

21. Blasting 
Specialisation •Hauling 

•Blasting Support 
•Explosives Handling 

Primary Operating 
Requirements and Tasks 

•Knowledge and ability in 
safe and correct operation 
of ANFO truck for blast 
hole charging require- 
ments. 

•Knowledge of correct 
procedures for bulk 
loading of ANFO into 
truck. 

•Knowledge of fuel oil 
additive and mechanical 
mixing operation of truck. 

•Ability to interpret blast 
hole charging sheet to 
maintain correct charging 
tonnages for optimum 
blasting. 

•Operation of the bulk 
ANFO front-end loader 
for storage control at the 
ANFO shed. 

•Knowledge of unloading 
procedures for bulk 
shipment arrivals of 
ANFO. 

•Knowledge and ability to 
operate scale loading 
facilities for blast hole 
charging requirements. 

•Monitoring of ANFO 
usage and stock control 
for maintaining adequate 
supply. 

•Knowledge and ability for 
safe procedures for tie-in 
of blasts. 

•Correct placing of delays 
to facilitate fragmentation. 

•Ability to determine correct placement of 
ANFO bombs on oversize 
rocks. 

•Ability to safely and 
correctly set up blasting 
in crusher bowls and surge 
bins throughout the mine 
complex. 

•Demonstrate advanced 
and comprehensive know- 
ledge of ail blasting related 
procedures including bulk 
storage and handling, 
ammonium nitrate and 
fuel-oil mixing procedures 
to produce ANFO, trans- 
portation, blast hole 
loading, decking, boosting 
and stemming, explosive 
cord tie-in and connection, 
delay placing, safety fuse handling, statutory 
requirements in relation 
to explosives and magazine 
storage. 

•Successfully complete the 
prescribed Shot Firer's 
Ticket as documented 
proof of knowledge and 
skill standard. 

•Ability and knowledge for 
safe operation of rubber 
tyred dozer mounted 
drilling equipment for 
in-pit drilling of oversize 
rocks. 

•Ability and knowledge to 
safely operate CAT 245 secondary rock breaker. 

Part C: Operating Practices Guidelines. 
It is intended that these operating guidelines can be 

altered from time to time as the need arises. The 
following will be the method by which alterations can be 
effected. 

Guidelines: 
(a) The guidelines may be reviewed by decision of a 

majority of employee members of the 
committee and company nominees and may be 
amended by decision of a majority of employee 
representatives of the committee and the 
company nominees. 

(b) In the event that there is disagreement between 
the company representative(s) on one hand and 
the majority of employee representatives on the 
other hand as to any proposed amendment to 
the guidelines, then the matter shall be referred 
to the General Manager. 

(c) In any event, there shall be no change to these 
guidelines without the authority of the General 
Manager. 

•Bobcat 
•ANFO truck 
•CAT 920 
front-end 
loader 

•CAT 824 
mounted 
pack trak 

•CAT 245 
rock breaker 



200! WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

Should a dispute arise in which the union is not 
accepting the decision of the General Manager on the 
detail of any particular change to these provisions, then 
that dispute will be referred to the Commission for 
resolution. 

All employees covered by these provisions will carry 
out any work within the competence of that employee as 
and when requested by the company to do so. 

(1) Company's Responsibilities to the Committee: 
(a) Provide the facilities for meetings and call 

meetings whenever deemed necessary; 
(b) advise the committee of training programmes 

and training lists on a periodic basis; and 
(c) provide access to relevant information per- 

taining to multi-skilling of a non-proprietary 
nature. 

(2) Selection and Opportunity to Undertake Training 
— Seniority: The company re-affirms that selection for 
training will be in accordance with the criteria set out in 
subclause (3) (a) of Part B of this clause. One of the listed 
criterion is the employee's seniority as measured by the 
length of service with the respective shift panel. 

It is emphasised that seniority is but one of six criteria 
to be considered. The procedure which will usually be 
followed in applying the seniority criteria is as follows:— 

(a) Seniority will not apply to employees classified 
as Mineworker 1, i.e. those classified as Mine- 
worker 1 will be junior to other employees on 
training lists. 

(b) When the most senior employee on the shift 
training list chooses not to accept the training 
offered, provided the training has been 
nominated as one of that employee's choices, 
the employee will drop to the bottom of the list 
and the next most senior employee will be 
offered the training. 

(c) All offers to train will be recorded by the 
company. 

(d) If a training vacancy of a particular shift is not 
filled voluntarily from employees on that shift, 
then the vacancy will normally be offered to 
only the most senior volunteer on the other 
shifts' training lists. 

(e) Recognised emergency situations shall be dealt 
with by the company in consultation with 
members of the committee. 

(f) Temporary absence from a shift outside the 
employee's control will not affect seniority on 
that shift. The effect on seniority of voluntary 
absences will be determined by the company 
following consultation with the multi-skilling 
committee. 

(g) An employee who voluntarily withdraws from 
a training programme will not be offered 
further training in that activity. Special circum- 
stances will be determined by the company 
following consultation with the committee. 

(3) Selection of Training Applicants: 
(a) Activity training lists will be drawn up for each 

shift based on employee preferences. 
Training for day shift employees on machines 
must be done by day shift crew. Any day shift 
worker wishing to go onto a shift will have to go 
to the bottom of the seniority list and take 
Hauling as his/her first activity. A shift worker 
voluntarily transferring to day shift will 
similarly be placed at the bottom of the day 
shift training lists. 

(b) Emergency Situations Arising on a Shift: 
Criteria: (a) Shift Production Requirements 

(b) Aptitude of Applicant 
(c) Seniority 

It is recognised that an emergency situation 
may arise on a shift which demands urgent 
attention. 

The above three criteria will be utilised to select 
the most suitable applicant in an emergency 
situation. 
Example:— 

"M" Shift has at present five dozer 
operators. The superintendent allows two to go 
on leave over the Christmas period. 

One of the remaining three operators breaks 
his leg. This leaves only two operators for a 
period of say, two months. 

The superintendent has an emergency on his 
hands and requires another employee to be 
trained to be able to cover shovel clean-ups, 
etc. The superintendent is entitled to approach 
the three most senior applicants for that 
position. 

From the shift training list he finds that 
applicant "A" has five years' service. Appli- 
cant "B" has four years and 11 months, and 
applicant "C" has four years and nine months. 

The superintendent would call all three men 
together with shift representatives to explain 
the emergency. The three men would all go 
through an aptitude test for dozing. 

The dozing training programme has 12 
modules. 

Applicant "A's" test shows that he would 
require training in all 12 modules. 

Applicant "B's" test shows that he needs 
training in eight modules. 

Applicant "C's" test shows that he needs 
training in only three modules. This could be 
due to the fact that applicant "C" had dozing 
experience work prior to working here. 

The emergency demands that the superinten- 
dent selects the applicant who can be utilised 
for the work in the least possible time. This 
would be applicant "C". 

The superintendent would explain this 
situation to "A", "B" and "C" together with 
shift representatives why "C" has been 
"jumped" ahead of them. 
If, because of an emergency circumstance, an 
employee is provided training in advance of the 
scheduled selection which was intended to 
apply subject to the selection criteria as 
specified, then the individual who was first 
intended and schedule for the next opportunity 
to train will have that preference restored and 
will be provided with priority so that it should 
be most unlikely that the individual would 
again be by-passed. 

(4) Training — Safety: 
(a) Training: As with all other aspects of the 

operations, training will be carried out in a 
totally safe manner at all times. Management, 
supervision and employees share the 
responsibility to ensure that the operation is a 
safe one. 
There should be one trainer per trainee at all 
times while working through a training pro- 
gramme. However, it is recognised that there 
are some modules in the programmes that the 
trainee may be deemed as competent to operate 
on his/her own, where it is necessary he/she 
may be utilised in that part of the activity, 
recognising that it is preferable to finish the 
entire activity first. 
For the purposes of training on equipment not 
designed for two persons to safely ride and 
communicate, then a radio communication 
system will be set up on a channel where inter- 
ference is not a problem. 
If, in the opinion of the trainer, the truck 
trainee needs additional training in a particular 
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skill, the trainer will first inform Truck 
Control. If production requirements make this 
absence impossible at this time, then the trainer 
will regain control of the equipment until the 
next suitable time arises. 
Safety is an integral component of the activity 
of Training. The pass standard for the Safety 
module is 100 per cent. The function of training 
will not, therefore, be a cause for the com- 
promise of safe working in the operation. 
There shall not be more than one trainee on any 
item of equipment at the one time. 

(b) Pit Familiarisation: It is recognised that a 
Mineworker who returns to employment — 
particularly Hauling — after a period of 
absence may lack familiarisation which could 
prejudice safe operation. It is the superinten- 
dent's responsibility to ensure that the 
employee is re-familiarised before returning 
that employee to active duty. While it is not an 
arbitrary length of time, it will normally be the 
case that an employee who has been absent for 
four or more weeks will spend part of his first 
shift on return to work to achieve the necessary 
re-familiarisation. 
Consideration for employee re-familiarisation 
will also be given to employees who have been 
utilised on non-driving duties for an extended 
period. 

(5) Non-Participation: It is accepted that there shall 
not be a necessity to be multi-skilled if a worker decides 
not to participate. Any persons who so wish will not be 
victimised or compelled to multi-skill outside the award 
document. We also believe that all persons who partici- 
pate will be rewarded, both with job satisfaction and 
financially, as their value to the company increases. 
Note: This provision had application only at the original 
point of transition — it does not apply to employees 
newly in Mine Production after 14 December 1986. 

(6) Preservation of Operating Standards: The 
company may, if it has cause, test an employee's 
competence in a skill or skills notwithstanding that the 
employee has been previously passed-out or credited 
with the activity which encompasses that skill or skills. 
An employee who does not satisfy such a competency 
test will be provided with appropriate re-training. If, 
however, the employee does not meet the required 
standard after such re-training, then that activity will be 
de-accredited and the employee will be reclassified 
accordingly. 

An employee who, because of loss of a requisite licence 
or other certification, or for other cause, is unable to 
carry out the normal work of the classified position may 
be reclassified and paid according to the new position if 
the company is able to assist such an employee on that 
basis. 

Any disagreement will be resolved pursuant to Clause 
1 of this award including reference to the Commission if 
necessary. 

Division 1 — Part 2. 

1.—Application of Award. 
(1) The provisions of Part 2 of Division 1 of this award 

are intended for application to those employed within the 
company's Railway Operations Department and express 
provisions which are then only applicable to those 
employed as either Locomotive Enginemen or Yardmen 
except Yardman — Class 3. 

(2) Unless otherwise specifically provided to the 
contrary by Part 2, the following provisions of Divisions 
1 and 2 of the award which apply generally to all 
employees of the company also apply to those employees 
employed under Part 2, viz'.— 

(a) Division 1 — Part 1 : 
Clause 1.—Prevention of Disputes; 
Clause 4.—Area and Scope; 

Clause 5.—Term; 
Clause 6.—Cyclone Shutdown; 
Clause 7.—Contract of Employment; 
Clause 8.—Definitions; 
Clause 17.—Holiday Work; 
Clause 18.—Time and Wages Record; 
Clause 19.—Payment of Wages; 
Clause 20.—Special Leave; 
Clause 21.—Holidays; 
Clause 22.—Annual Leave; 
Clause 23.—Sick Leave; 
Clause 24.—Long Service Leave; 
Clause 25.—Distant Work; 
Clause 26.—Posting of Notices; 
Clause 27.—Union Representation; 
Clause 28.—Transportation To and From 

Work; 
Clause 29.—Utilisation of Contractors; 
Clause 30.—Special Rates and Provisions; 
Clause 31.—Workers' Compensation; 
Clause 33.—Maternity Leave; 

(b) Division 2 — Part 1: 
Clause 1.—Purpose of this Division; 
Clause 3.—District Allowance, Accommo- 

dation and Other Charges; 
Clause 4.—Recreational Leave Travel 

Assistance; 
Clause 6.—Safety Code; 
Clause 9.—Redundancy; 
Clause 10.—Travelling on Engagement; 
Clause 11.—Trade Union Training; 

(c) Schedule No. 1: 
Memorandum of Agreement — Employee 

Superannuation. 

(3) Should there be any inconsistency between the 
provisions of this Part and other provisions of this 
award, then the provisions of this Part shall prevail to the 
employees covered herein. 

(4) After the date of the commencement of this award, 
all former arrangements and agreements which have 
otherwise existed and applied to the employees covered 
by this Part are superseded and replaced by this award. 

2.—Arrangement. 
1. Application of Award. 
2. Arrangement. 
3. Contract of Employment. 
4. Hours. 
5. Shift Work. 
6. Payment of Wages. 
7. Classification and Wage Rate. 
8. Meals and Meal Allowances. 
9. Annual Leave. 
10. Relocation — Transitional Provisions. 
11. Enginement at Mines. 

3.—Contract of Employment. 
The provisions of Clause 7 of Division 1 apply to 

employees subject to Part 2 except to the extent that:— 
(1) (a) The period of notice of termination to or from 

employees subject to Part 2 will be a period of four weeks 
in lieu of the one week provision in Clause 7 of Division 
1. 

(b) An employee who gives notice within one hour of 
the time from which the normal shift commences on any 
day shall be deemed to have complied with the requisite 
four weeks' notice period at the end of the 20th rostered 
shift following the day on which the notice was given, 
always provided that no period of notice will be required 
to be longer than 28 consecutive days. 

(2) (a) An employee who is absent on any day for 
which the employee was rostered to work, and that 
absence necessitates the employee being replaced by 
another employee for that rostered work, then that 
employee, on reporting back for duty, may be offered 
work until such time as the employee can resume the 
employee's normal roster. 
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(b) If an employee books back or reports as soon as 
possible, and in any event not later than four hours prior 
to the commencement of the employee's next listed sign- 
on time, the employee will be deemed to be ready, willing 
and available for work on that day or shift, and shall be 
offered work on that day or shift. 

(3) (a) Employees subject to Part 2 will usually be 
employed by the company as:— 

(i) in the case of those classified as Yardmen or 
those Locomotive Enginemen based at 
Paraburdoo and Tom Price — continuous shift 
workers; and 

(ii) in the case of Locomotive Enginemen who are 
employed as locomotive crewmen — irregular 
continuous shift workers. 

(b) The provisions of paragraph (a) do not prevent nor 
preclude either category of employee being employed as 
day work or five day shift workers within Rail 
Operations prior to appointment and classification as a 
continuous or irregular continuous shift worker or by a 
subsequent reclassification. 

(c) Those employed as continuous or irregular 
continuous shift workers within Rail Operations will be 
rostered to work 20 ordinary shifts in each full roster 
cycle. 

(4) In emergency circumstances, employees may be 
required to work overtime in addition to their usually 
rostered shifts. 

4.—Hours. 
(1) (a) Those employed as continuous shift workers, 

including those categorised as irregular continuous shift 
workers, will be rostered to work 20 shifts within each 
roster cycle of 28 days subject to:— 

(i) each shift comprising of not more than eight 
ordinary hours inclusive of a meal interval of 30 
minutes; and 

(ii) the 20th shift as identified by the roster being 
paid for at penalty rates. 

(b) Locomotive Enginemen, when operating on the 
mainline, are not able to cease work for purposes of a 
meal interval and shall, therefore, be paid for each meal 
interval unable to be taken as 30 minutes at penalty rates. 

(c) Where a shift commences at or after 11.00 p.m. on 
any day, the whole of the shift shall, for the purposes of 
this award, be deemed to have been worked on the 
following day. 

(d) The minimum period of time between the termina- 
tion of one shift and the commencement of the next shift 
shall be 10 hours. 

(2) An employee who, within Rail Operations, is 
employed as a day work or five day shift work employee 
shall be subject to the provisions of Clause 13 of Part 1 of 
this award. 

(3) Except in the case of Locomotive Enginemen when 
operating on the mainline, the midshift meal interval of a 
continuous or irregular continuous shift work employee 
on the ordinary shift of that employee shall be allowed by 
the employer and will be taken and concluded by the 
employee between the third and sixth hours after the 
commencement of the ordinary hours of work by that 
employee on that day. 

(4) The provisions of Clause 13A of Part 1 apply to 
those employed in Rail Operations under Part 2 except 
for subclause (11) of Clause 13A which shall not apply to 
those employed as Locomotive Enginemen. 

(5) All the time worked outside the eight ordinary 
hours of the rostered shift shall be deemed to be overtime 
and:— 

(a) in the case of those employed on a standard 
continuous shift roster, will be paid at penalty 
rates; or 

(b) in the case of those employed on an irregular 
continuous shift roster, will become payable at 

penalty rates if not already taken into account 
in calculation of the job allowance for the 
roster then being worked. 

(6) (a) The company, at its discretion and according to 
its needs in the department work areas, may offer those 
employed therein the equitable opportunity to undertake 
to work overtime for a specified period of time and/or 
for the completion of a specified job. 

(b) Subject to the provisions of this award, employees 
are free to elect to accept or decline an offered oppor- 
tunity to work overtime. 

(c) Employees who undertake to work overtime shall 
do so unless prevented from doing so because of illness, 
accident or injury, or for other special or unforeseen 
circumstances. 

(d) If the employer cancels any pre-arrangement with 
an employee who has undertaken to work overtime 
without giving that employee at least four hours' notice 
of cancellation, then the employee will be paid as for a 
maximum of half the daily base rate in lieu of the notice 
of cancellation which should have been given by the 
employer provided that an employee who has reported at 
work for overtime work prior to that overtime being 
cancelled shall be paid the daily base rate in lieu of the 
notice specified. 

(e) The provisions of this subclause do not apply to 
mainline jobs of Locomotive Enginemen which, by the 
shift roster, then require that employee to work for more 
than eight hours on that rostered shift to complete that 
rostered mainline job. 

5.—Shift Work. 
(1) (a) Yardmen wherever employed and Locomotive 

Enginemen based at either mine will, in both cases, be 
employed to work a standard continuous shift roster 
unless otherwise employed either as day workers or as 
five day shift work employees. 

(b) Locomotive Enginemen based at Dampier will 
normally be employed and rostered as irregular 
continuous shift workers. 

(2) Locomotive Crew Shift Rosters: 
(a) "Roster committee" shall mean the senior Rail 

representative of the local sub-branch of the 
union as credentialled to the company for that 
purpose by the union, together with up to a 
maximum of three others. 

(b) (i) The company will initially establish a 
preliminary roster which will be 
provided for consideration by the roster 
committee and for joint development of 
a draft roster. 

(ii) The draft locomotive crew roster, when 
provisionally agreed between the 
company and the roster committee, will 
be supplied by the company to the State 
office of the union for ratification by 
the union prior to implementation of the 
roster. 

(c) The existing locomotive crew roster shall 
continue in operation until a new roster is 
agreed between the parties or, in the event of 
disagreement, determined by the Commission. 

(d) The locomotive crew roster, when agreed or 
determined, as the case may be, shall be posted 
on the noticeboard, and a copy of any such 
roster shall be supplied by the company to the 
members of the roster committee and the State 
secretary of the union. 

(e) Each locomotive crew member will be given a 
copy of the locomotive crew roster. 

(f) When the company proposes alterations to an 
existing locomotive crew roster, it shall hold 
prior discussions with the roster committee. 

(3) Employees, by mutual consent in writing and 
subject to approval by their supervisor, may exchange 
their rostered shifts on the designated roster. In such 
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circumstances, the company will not have to pay any 
penalty rates for reason of that mutual change by those 
employees. 

(4) Employees will not be required to work on the day 
of 25 December which shall be observed as a holiday on 
that day and without deduction of pay for time not then 
worked by those who had been rostered to work on that 
day. 

(5) (a) The rostered job of a Locomotive Engineman 
on any day may be changed by the company during the 
ordinary hours as rostered for that employee on that day. 

(b) The payment to apply for a change of job by the 
company within the ordinary hours as rostered for that 
employee on that day will be for the job then actually 
performed unless payment for the originally rostered job 
is greater. It is not intended that such an employee be 
paid less than the job for which he was first rostered on 
that day. 

(6) (a) Any permanent change to the roster for an 
individual employee, other than by mutual consent, will 
require seven days' notice of that change to be given to 
the employee. This does not, however, apply to any new 
roster. 

(b) Except as provided in subclause (5) of this clause, 
employees temporarily moved from their permanent 
roster shall be given at least seven days' notice of the date 
on which they are to return to the permanent roster. 

(c) The notice to be given under paragraphs (a) and (b) 
of this subclause may be given concurrently. 

(d) A notice of change of roster under this subclause 
shall be in writing and shall date from the time of delivery 
to the employee or the employee's residence. 

(e) If the required seven days' notice is not given, the 
employee will be paid at the rate of base rate extra for the 
time worked before the expiration of the seven days' 
notice. 

(7) (a) Employees designated as holiday relief shall be 
given seven days' notice of the roster line on which they 
will be relieving. 

(b) The days off will be those shown on the line on 
which they are relieving. 

(c) An employee who is a designated relief who is not 
required to relieve for a complete cycle of 28 days on the 
same line will be given seven days' notice of the sign-on 
times and the days off to be observed shall also be 
indicated. 

(8) (a) A continuous or irregular continuous shift 
worker who in the course of a 28 day roster cycle does not 
work at least one-third of the time on day shift shall be 
paid for each afternoon or night shift worked in excess of 
14 during that 28 days at half the base rate extra in 
addition to the base rate of pay. 

(b) This subclause does not apply to an employee if it 
would only otherwise apply because of a change of shift 
made by private arrangement between that employee and 
another. 

(9) Shift Allowances: 
(a) Those employed as continuous shift workers 

shall be paid a shift allowance of 77 cents for 
each hour worked. 

(b) In addition to the provisions specified in para- 
graph (a), irregular continuous shift workers 
shall be paid an additional five cents per hour 
for each hour worked. 

(10) A Locomotive Engineman, when rostered to 
perform a mainline job, may be required:— 

(a) to work up to or in excess of the rostered hours 
for that shift in order to complete that 
particular mainline job; and 

(b) (i) to the extent of the hours on which 
payment is based for that mainline job, 
may also be required to perform other 
work prior to departure or on arrival; 
but 

(ii) if requested to perform work additional 
to completion of the mainline job which 
then necessitates working beyond the 
hours on which payment is based for 
that mainline job, may elect to accept or 
decline that additional work. 

(11) Employees resident in barracks away from their 
home depot will be given a 90 minute call at all times in 
advance of their rostered sign-on for commencement of 
duty. 

(12) Running Shift Change: Where, in positions 
designated by the employer, a shift worker is required for 
the purpose of effecting a running shift changeover to 
remain at or report to the place of work in order for 
handover to the next shift, payment shaU be paid at 
overtime rates:— 

(a) for not less than 15 minutes; and 
(b) for 30 minutes if required to so remain or report 

for more than 15 minutes; 
(c) provided that the payment applicable shall only 

be made once in respect of each shift. 
(d) The provisions of this subclause are not to be 

construed as compulsory overtime. 
(e) The employer, in designating the positions 

required to work a running shift changeover 
pursuant to this subclause, shall provide to 
each union so involved a list of those current 
positions at each site and, prior to making any 
change by deletion or addition to that list, shall 
first discuss the intended change with the union 
concerned. 

(0 In the absence of agreement between the parties 
concerning any intended change to the 
designated positions or in the event of any 
dispute as to the application of the provisions 
of the subclause, the matter will be referred to 
the Industrial Relations Commission for 
determination. 

6.—Payment of Wages. 
(1) The provisions of Clause 19 of Part 1 of this award 

shall apply to employees under Part 2. 
(2) (a) Each employee will usually be rostered so that, 

except for approved leave, that employee is then 
employed for:— 

(i) 13 roster cycles in each year; and 
(ii) each roster cycle comprises 20 shifts to be 

worked out of each 28 day period; inclusive of 
(aa) a 20th shift paid for at penalty rates; and 
(bb) work on weekends and public holidays 

being paid for at the shift premium 
loadings specified by Part 1 of this 
award. 

(b) Adjustment will be made to those work cycle 
payment entitlements based on:— 

(i) hours actually worked by the individual 
employee; and 

(ii) the payment of overtime penalty for hours 
worked in excess of 160 hours in any rostered 
work cycle; and/or 

(iii) the payment of overtime penalty for time 
actually worked in excess of the eight ordinary 
hours of each rostered shift; except that 

(iv) in the case of Locomotive Enginemen, para- 
graph (iii) does not apply unless the hours upon 
which the job allowance rate for mainline work 
is based are then exceeded on that shift by that 
employee; and 

(v) overtime payment calculations will be based on 
one-eighth of the daily base rate and will be 
paid at double time. 

(c) Any deduction of wages by the employer for time 
not worked by an employee during ordinary hours, 
including a deduction of wages pursuant to subclause (7) 
of Clause 7 of Part 1, shall be calculated as one-eighth of 
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the daily base rate, flat rate allowance and daily job 
allowance for each hour of that unpaid absence. 

(3) (a) The employee is paid the daily base rate and flat 
rate allowance for each shift actually worked by the 
roster and for any authorised absence under this award 
for which payment of ordinary wages otherwise would 
apply to that employee. 

(b) An employee who is rostered on standby will be 
paid the daily base rate, flat rate allowance and standby 
job allowance together with the job allowance for any 
other job performed other than the Dampier Local job 
allowance. 

(c) If an employee is absent for part only of the 
rostered shift because of an absence authorised under 
Clause 20 or Clause 23 of this award, or because of an 
unauthorised absence, then that employee will be paid 
the specified job allowance on a pro rata basis according 
to the hours actually worked on that day provided that if 
the absence results in that employee not performing a 
rostered mainline job, then the Dampier Local Job 
Allowance will be paid on a pro rata basis. 

7.—Classification and Wage Rate. 
(1) (a) The employees subject to Part 2 are classified 

as:— 
$ per week 

(i) Yardman: 
— Class 2 336.00 
— Class 1 401.(X) 

(ii) Locomotive Engineman: 
— Class 3 330.00 
— Class 2 357.00 
— Class 1 421.(X) 

(b) Most such employees are employed to work as con- 
tinuous shift workers and the Locomotive Enginemen, 
except those based at the mines, by nature of their shift 
rosters, are irregular continuous shift workers. 

(c) All employees are employed to carry out all work 
within their competence at the direction of the company. 

(d) In classifying each employee to a particular 
position, the employer shall have regard for the major 
and substantive elements of the specific duties to then 
regularly be performed by that employee within that 
position. 

(2) The application of the provisions of this clause are 
intended to be fairly applied and without abuse to the 
concept of major and substantive employment as 
explained by the explanatory notes to this award. 

Therefore, it is provided that following the imple- 
mentation of the new award, and if dispute exists as to 
the range of work being required of any employee, the 
status quo reflected by the new award and specified 
major and substantial work functions will be maintained 
pending resolution by agreement or arbitration. 

(3) (a) The provisions of this clause are a substantial 
restructuring by comparison to former awards and repre- 
sent one of the mechanisms for assisting to secure 
improved performance within the company's 
operations. 

(b) The objective is to provide a trained, flexible and 
efficient workforce to reasonably and effectively meet 
the company's operational and maintenance needs whilst 
providing employees with work and a work environment 
which is satisfying to the employee and the company, and 
which facilitates optimal utilisation of job skills 
possessed by employees by elimination of demarcation 
issues based on inter-classification rivalries, 
organisational barriers or territorial restrictions. 

(c) No union party to this award nor its members 
employed by the company will impose any ban, 
limitation or restriction on work within the competence 
of the individual employee to be performed by that 
employee at the direction of the company. 

(4) Daily (Per Shift) Base Rates: Based on the 
employee working 260 rostered ordinary shifts per 
annum — 13 roster cycles each of 20 shifts — and in 

calculation of entitlements provided by this award, the 
following daily or per shift rates apply to the particular 
classifications:— 

(a) All Purpose Base Rates: 
Daily or 
Per Shift 

$ 
(i) Yardman: 

— Class 2 70.74 
— Class 1 84.42 

(ii) Locomotive Engineman: 
— Class 3 69.47 
— Class 2 75.16 
— Class 1: 

— On commencement at 
this level 88.63 

— After one year at 
this level 89.98 

— After two years at 
this level 91.01 

(b) Flat Rate Allowance: As based on the 
prescribed district allowance and service 
payments:— 

District 
$ 

Less than 1 year 6.26 
1 — 2 years 6.26 
2 — 3 years 6.26 
3 — 4 years 6.26 
4 — 5 years 6.26 
5 — 6 years 6.26 
6 — 7 years 6.26 
More than 7 years 6.26 

(c) Job Allowance: 
(i) According to the job done on that day 

or shift, and as calculated from the 
following allowances applicable to that 
job and converted to a daily rate 
pursuant to the schedule of this 
clause:— 

— disability allowance, loadout 
and/or banker allowance; 

— long trains allowance; 
— meal breaks not taken and 

payment in lieu; 
— midshift meal allowance in lieu 

of the supply of midshift meals; 
— overtime meal allowance in lieu 

of the supply of overtime meals; 
— shift allowance; 
— weekend shift premiums. 

(ii) The allowances specified by paragraph 
(c) hereof have been calculated as based 
on the current train roster and will be 
subject to future variation if and when a 
change to that train roster is implement- 
ed within the company's operations 
which materially alters the payments to 
then apply under this clause. 

(d) When, as a result of General Order by the 
Industrial Relations Commission flowing from 
a National Wage Case Decision, the wage rates 
or other allowances expressed elsewhere by this 
award are amended, then the daily allowance 
and daily base rate specified by this clause shall 
be varied accordingly and will apply from the 
first pay period commencing on or after the 
date of the General Order by the Commission 
to do so. 

(5) In addition to the payments specified by subclause 
(3) of this clause, the employee shall be paid the 
following other allowances if then applicable to that day 
of work and/or the job circumstances on that day:— 

(a) A Locomotive Engineman who is rostered to 
book off at any away from home depot on a 
Sunday or a public holiday, and who is thereby 
not able to be at home for at least six hours 

+ Service = Total 
$ $ 

4.02 10.28 
8.76 15.02 

11.60 17.86 
12.30 18.56 
13.48 19.74 
14.70 20.96 
15.38 21.64 
16.08 22.34 
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paid half the allowance specified by 
paragraph (i) hereof. 

(ill) An employee who, by request of the 
company, works follow-on overtime of 
four hours in extension of that day shift 
on a Saturday shall, in addition to the 
rates prescribed by this clause, be paid 
half the allowance specified by 
paragraph (i) hereof. 

(iv) In the case of employees who mutually 
exchange shifts, the provisions of this 
subclause shall also apply but not so as 
to require more than the one payment. 

between 0600 and 2000 hours on the Sunday or 
public holiday, shall be paid an allowance of 
$10.64 in addition to the ordinary rate of wage 
for the shift from which the employee has then 
booked off. 

A continuous shift worker (as defined), 
in addition to the rates prescribed by this 
clause for the ordinary shift on a 
Saturday, shall, for the afternoon shift 
on that day, be paid an allowance of 
$8.29. 
An employee who, by request of the 
company, pre-starts by four hours the 
commencement of the night shift as No. 
1 shift on a Sunday shall, in addition to 
the rates prescribed by this clause, be 

(6) The provisions of subclauses (5) and (6) of Clause 
32 of Part 1 apply to employees under Part 2. 

SCHEDULE TO ClAUSE 7 
DAILY JOB ALLOWANCE 

SUNDAY 
AND TWENTIETH SHIFT MONDAY TO FR DAY PU8LIC HOLIDAYS 

LOCOMOTIVE ENGINEKAN 

PARABURD00 - DOWN: 
- On commencing 
- After first year 
- After second year 

PARABURDOO - UP: 
- On conmencing 
- After first year 
- After second year 

T0H PRICE - DOWN: 
- On comrnencing 
- After first year 
- After second year 

TOM PRICE - UP: 
- On commencing 
- After first year 
- After second year 

BANKERS: 
- On commencing 
- After first year 
- After second year 

LOCAL (DANPIER AND 
PARABURDOO): 
- On cotrroenclnq 
- After first year 
- After second year 

LOCAL (TOM PRICE): 
- On commenc ing 
- After first year 
- After second year 

FREIGHT - DOWN: 
- On comrnencing 
- After fIrst year 
- After second year 

FREIGHT . UP: 
- On commencing 
- After first year 
- After second year 

CONSTRUCTION: 
- On commencing 
- After first year 
- After second year 

ii i i 
|| 15.96 | H .96 | 
|| 26.51 | 23.80 | 

II I I 
|| 58.17 | 50.33 | 
|| 68.72 | 59.17 | 

II I I 
|| 100.38 | 85.70 | 
|| 110.93 | 94.54 | 

Jl I L 
57291—3 
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8.—Meals and Meal Allowances. 
(1) Employees employed under this Part will be paid as 

a part of the job allowance the midshift meal subsidy as 
provided in Clause 3 (7) of Division 2 of this award. 

(2) (a) Locomotive Enginemen when operating an ore 
train, planned mainline construction train, freight train 
or banker engines will be supplied with an esky of food in 
lieu of the provisions of subclause (1) of this clause. 

(b) In the circumstances covered by paragraph (a), an 
employee shall be deemed to have been entitled to the 
following crib breaks:— 

(i) four hours after commencement of shift — 30 
minutes; 

(ii) more than eight hours but less than 10 hours 
after commencement of shift — 30 minutes; or 

(iii) each subsequent four hours more than eight 
hours after commencement of shift — 30 
minutes. 

(3) Notwithstanding the provisions contained in this 
clause, when an employee cannot be supplied with the 
necessary crib(s) by the company the employee shaU, for 
each such crib not supplied, be paid a meal allowance of 
$5.00. 

9.—Annual Leave. 
(1) Except as specified herein, the provisions of Clause 

22 of Part 1 shall apply to the employees covered by this 
Part. 

(2) (a) In lieu of the provisions of subclause (10) (a) 
and (b) of Clause 22 of Part 1, the following provisions 
shall apply to Locomotive Enginemen:— 

(b) (i) Applications will be called in February of each 
year for those who desire to either accumulate 
or split annual leave. 

(ii) Based on all applications received, the 
company will then post the leave roster 
annually by no later than 30 April in each year. 

(iii) Locomotive Enginemen who do not apply as 
provided in subparagraph (i) will be allocated 
leave in the roster where vacancies occur in that 
roster. 

(iv) Subject to approval by the company, 
employees may in writing mutually exchange 

their leave period by the annual roster. When 
the company gives its approval for such an 
exchange it will do so in writing. 

10.—Relocation — Transitional Provisions. 
(1) To accommodate the relocation of employees from 

the minesite depots to Dampier, the provisions of 
subclauses (4) and (9) of Clause 15, Part 3 of Division 1 
of Award No. 15 of 1985 will apply to those employees. 

(2) (a) The employees required to relocate from the 
minesites will be as designated by the company and until 
those employees have been relocated to Dampier, it may 
be necessary for employees who have not relocated to 
Dampier to commute to Dampier to commence their 
working on the roster. 

(b) Employees required to commute from the 
minesites will be provided by the company whilst in 
Dampier with free board and lodging. 

(c) The provisions of subclause (5) of Clause 3 of this 
Part will not apply to employees who are being provided 
with free board and lodging in Dampier pending 
relocation to Dampier. 

(c) Free board and lodging comprises:— 
(i) overnight accommodation; and 
(ii) two meals other than a midshift meal. 

(3) The provisions of this clause will only continue in 
operation until 31 January 1988. 

11.—Enginemen at Mines. 
(1) It is not intended to deny those Enginemen — Class 

1, who are based at either mine depot, the future 
opportunity to apply for appointment to vacancies which 
may arise at the 7 Mile, Dampier. 

(2) An employee who is appointed from the mines to 
take up a position in Rail at Dampier, or vice versa, will 
be treated as a newly hired employee in terms of the 
assistance then provided by the company for that 
employee to take up residence at the new location. 

(3) Liberty is reserved for either the union or the 
company to initiate discussions with the other party 
concerning the filling of any vacancy which may in future 
arise in the classified position of Engineman — Class 1 as 
based at either mine depot. 

APPENDIX TO CLAUSE 7 

DIVISION 1 - PART 2 OF THE 1987 AWARD 

DAILY JOB ALLOWANCE 

| | SUNDAY 
|| AND TWENTIETH SHIFT 
II  

CLASS 3|| CLASS 1 CLASS 2 CLASS ]| CLASS 2| CLASS 3 

II I 
3.80 || 3.80 | 3.BO 

19.71 || 39.42 | 19.71 
9.43 || 9.43 | 9.43 

II I 
17.36 || 22.16 | 18.78 
60.76 || 77.56 | 65.73 
34.72 || | 

II I 

39.42 | 19.71 | 19.71 
9.43 | 9.43 | 9.43 

I I 
22.16 | 18.78 | 17.36 
77.56 | 65.73 | 60.76 

I I 
I I 
I I 

152.35 | 129.II | 119.35 
I I 
I I 

|| 88.64 | 75.12 
II I 
II I 

I 3.49 | 
I 6.17 | 
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DAILY 008 ALLOWANCE 
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APPENDIX TO CLAUSE 7 
DIVISION 1 - PART 2 OF THE 1987 

DAILY JOB ALLOWANCE 

SUNDAY 
AND TWENTIETH SHIFT PUBLIC Ha I DAYS 

CLASS 31 
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APPENDIX TO CLAUSE 7 

DIVISION 1 - PART 2 OF THE 1987 A HARD 

DAILY JOB ALLOV&NCE 

LOCOMOTIVE ENGINEWN 

FREIGHT - DOWN: 
- DisabU ity 
- Long train 

allowance 
- Shift allowance 
- Meal breaks not 

taken 
- Guarantee, 2 x 1.5 
- Saturday penalty 
- Sunday, 20th shift 

or public 
hoiiday penalty 

- Midshift meal 
allowance 

- Banker allowance 
- Loadout allowance 
- Ticketed operators 

allowance: 
- after 1st year 
- after 2nd year 
  
TOTAL: 
- On commencing 
- After first year 
- After second year 
  
FREIGHT - UP: 
- Disabi1ity 
- Long train 

allowance 
- Shift allowance 
- Meal breaks not 

taken 
- Guarantee,2x3.5 
- Saturday penalty 
- Sunday, 20th shift 

or public 
hoiiday penalty 

- Midshift meal 
allowance 

- Banker allowance 
- Loadout allowance 
- T icketed operators 

allowance: 
- after 1st year 
- after 2nd year 

TOTAL: 
- On commencing 
- After first year 
- After second year 

CONSTRUCTION: ~" 
- Disabi1ity 
- Long train 

al lowance 
- Shift allowance 
- Meal breaks not 

taken 
- Guarantee, 2x2 
- Saturday penalty 
- Sunday, 20th shift 

or public 
hoiiday penalty 

- Midshift meal 
allowance 

- Banker allowance 
- Loadout allowance 
- T icketed operators 

allowance: 
- after 1st year 
- after 2nd year 

TOTAL: 
- On comnencing 
- After first year 
- After second year 

MONDAY TO FRIDAY 

68.34 | 64.08 

SUNDAY 
AND TWENTIETH SHIFT PUBLIC HOLIDAYS 
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APPENDIX TO CLAUSE 7 

DIVISION 1 - PART 2 OF THE 1987 AWARD 

DAILY JOB ALLOWANCE 

58.17 50.33 

110.93 94 . 54 55.74 32.09 

Division 2 — Part 1. 

1.—Purpose of this Division. 
(1) The terms and provisions set out in this Part have 

been established to apply to those employed within the 
company's operations for the purpose of promoting and 
rewarding the mutual interests of the employer and the 
employees. 

(2) These provisions have been specified:— 
(a) in consideration of the factors associated with 

the living and working conditions of those who 
are employed within the areas of the company's 
operations; and 

(b) in recognition of, and further incentive and 
reward to, those who establish and continue to 
maintain greater permanency by length of 
service with the company. 

(3) The parties to this award will co-operate to carry 
out all terms and conditions of the employment 
prescribed by this award. 

(4) Subject to the Industrial Relations Act 1985, the 
provisions of this award shall not be varied during the 
fixed term of this award unless the parties to the award 
have so agreed. 

2. —Arrangement. 
1. Purpose of this Division. 
2. Arrangement. 
3. District Allowance and Accommodation and 

Other Charges. 
4. Recreational Leave Travel Assistance. 
5. Service Payments. 
6. Safety Code. 
7. Disability Allowances. 
8. Tool Allowances. 
9. Redundancy. 
10. Travelling on Engagement. 
11. Trade Union Training. 
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3.—District Allowance and Accommodation 
and Other Charges. 

(1) According to the employment and accommodation 
status of each employee covered by'this award, the level 
of charges applicable to particular accommodation as 
allocated to that employee by the company shall apply 
and the company shall pay to each employee the district 
allowance specified. 

(2) (a) Each employee employed by the company 
under this award shall be paid, in addition to any other 
entitlement, a district allowance at the rate of $31.30 per 
week. 

(b) That allowance shall cover the period of a week 
whether that period is constituted by and means:— 

(i) in the case of other than continuous shift 
workers, a week of five ordinary shifts as 
normal to be worked on each Monday to Friday 
inclusive; or 

(ii) in the case of continuous and seven day shift 
workers, the week of rostered ordinary shift as 
generally worked on any of the seven days of 
the week Sunday to Saturday inclusive. 

(c) The amount prescribed by paragraph (a) of this 
subclause shall be payable as a maximum payment for 38 
hours or more per week and shall be payable at pro rata 
that amount for ordinary hours worked less than 38 
hours per week or eight hours per day. 

(3) (a) Employees employed by the company as 
employees of married accommodation status and with 
whom the company has entered upon terms of housing 
tenancy arrangements arising from the employment of 
such an employee will be charged a weekly rental for the 
continuing occupancy of such company allocated 
housing as follows:— 

First pay period on or after 
27 September 1987 $30.70 

(b) Employees employed by the company as 
employees of single accommodation status and with 
whom the company has entered upon terms of 
occupancy in respect of its single status employees' 
quarters and to whom the company offers the supply of 
up to 16 non-midshift/work meals per week arising from 
the employment of such an employee will be charged as 
follows:— 

(i) a weekly rental for occupancy of such quarters 
at the rate below for the standard quarters:— 

First pay period on or after 
27 September 1987 $15.30 
Self contained units $ 10.(X) 

per week extra 
(ii) a weekly charge in respect of the provision of 

up to 16 non-midshift/work meals:— 
First pay period on or after 
27 September 1987 $24.70 

(c) (i) The levels of accommodation charges set out in 
paragraph (b) hereof will be amended at the 
same time as the wage rates in Clause 32 are 
generally amended. 

(ii) The weekly rental charges for occupancy of 
either rental housing or single employees' 
quarters and the weekly messing charges for 
single quarters' residents will be amended by 
the same percentage as wage rates are generally 
increased under Clause 32 of this award. 

(iii) Should wage rates under Clause 32 be amended 
by a variable percentage adjustment arising 
from a specified monetary increase rather than 
a uniform percentage increase, then the weekly 
charges for occupancy of single quarters, 
provision of messing, or rental occupancy of 
housing will be amended by the average per- 
centage increase of the wage rates specified in 
Clause 32. 

(4) (a) A married status employee to whom the 
company, pursuant to earlier provisions of this clause, 

has allocated company supplied housing shall be 
required to pay for domestic electricity used within the 
tenancy of that house. 

(b) (i) Each such employee/tenant will, however, be 
allocated a quarterly allowance of up to the 
quota of units as specified herein and for which 
no charge will be made. 

Quota of Units 
Quarterly Period DPR KTA TPR PDO 
December — February 1 300 1 300 1 300 1 300 
March — May 1 500 1 500 1 500 1 500 
June — August I 900 1 900 2 100 1 900 
September — November 1 500 1 500 1 500 1 500 

(ii) A quarterly period shall mean 13 consecutive 
weeks and pro rata thereof shall apply under 
this subclause in any relevant case in which a 
period of time is less than or more than 13 
weeks. 

(iii) Units consumed per quarterly period in excess 
of the specified quota will be charged for by the 
company at whatever is the prevailing rate 
otherwise determined and charged by the State 
Energy Commission from time to time to its 
domestic consumers. 
(Note: The State Energy Commission level of 
unit charge as at 1 July 1987 was 10.44 cents.) 

(c) (i) The charges applicable under this subclause 
shall not apply to or include domestic 
consumption of electricity for airconditioning 
purposes in respect of the house occupied by 
that employee/tenant on a rental basis. 

(ii) Notice is, however, given by the company that 
it is intended to encourage employee/tenants to 
conserve the use of electrical energy which 
results from airconditioning. 

(d) (i) An employee/tenant who seeks to challenge the 
accuracy of the meter reading for electricity 
consumed pursuant to this subclause may do so 
by lodgment of a deposit of the SEC of WA 
charge (presently $7.00) and by submitting that 
challenge on the form provided for that 
purpose. 

(ii) Meters will be tested, where relevant, to SEC of 
WA standards. 

(iii) Should the meter be shown after test to be 
accurate to SEC of WA standards, then the 
above deposit will be forfeited or, if the meter is 
shown to be deficient to those standards, the 
deposit will be refunded and a re-assessed 
account, if any, will be rendered. 

(e) Charges for excess electricity usage, pursuant to 
this subclause, will be the subject of account rendered to 
the employee/tenant by the company and payroll 
deductions will then be actioned in such manner that 
those charges are recovered by not more than four instal- 
ments over four consecutive pay periods, provided that 
any charge which is less than $50.00 will be deducted as 
one instalment. 

(5) The company will not introduce a charge in respect 
of domestic water consumption by employee/tenants 
occupying rented married accommodation during the 
fixed term of this award. 

(6) With the exception of the charges listed by this 
clause in respect of electricity, the other accommodation 
charges applicable to each employee will be deducted by 
the company on a fortnightly basis from earnings due to 
that employee. 

(7) (a) Employees covered by this award will make 
their own arrangements to supply themselves with any 
sustenance required by them to be partaken during the 
normal midshift meal interval provided by this award. 

(b) For each ordinary shift as rostered and worked by 
the employee beyond the midshift meal period for that 
shift, the company will pay to the employee an allowance 
of $5.00. 
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(c) This meal allowance is not payable in respect of any 
ordinary shift which is not actually worked by the 
employee. Nor is it payable in respect of any overtime 
shift with the sole exception of the rostered 20th shift of 
those employed as continuous shift workers. 

(d) In any situation in which the employee is provided 
with a midshift or overtime meal by the employer, the 
allowance payable under this subclause shall not then be 
payable to that employee. 

(e) Unless an employee has had prior notice on the day 
before or earlier of a requirement to work along the track 
and away from the normal depot, the employee will be 
given reasonable opportunity to provide for personal 
midshift meal requirements before leaving the depot to 
attend the work then involved. 

(8) In lieu of the introduction of a subsidy by the 
company to its employees in respect of the costs of 
private medical insurance, an allowance at the rate of 
$5.00 per week shall be paid to each employee for the 
fixed term of this award. 

4.—Remote Area Holiday Travel Assistance. 
(1) The purpose of the provisions of this clause is to 

provide assistance from the company to the employee 
and, as the case may be, the eligible dependants of that 
employee to travel away from an on-site location in the 
Pilbara for purposes of rest and recreation from that on- 
site area for at least three days subject always to the 
employee and, as the case may be, the eligible dependants 
then returning to the on-site location. 

(2) (a) Assistance will be provided by the company in 
the form of the provision of air travel away from site and 
return. Air travel can be to any destination; however, the 
level of assistance to be provided by the company is 
limited to the cost to the company of providing economy 
air travel from site to Perth (the cost thereof inclusive of 
fringe benefits taxation payable by the company on that 
air travel to Perth). 

(b) (i) Assistance equal to the equivalent cost to the 
company as specified by paragraph (a) of this 
subclause may be provided as an equivalent 
payment subject to the employee and/or the 
dependent spouse of the employee making a 
suitable declaration for fringe benefits tax 
purposes as to the fact of other than air travel 
then to be undertaken by that employee and/or 
eligible dependants. 

(ii) Should the employee and/or any of the eligible 
dependants be then claiming more than the 
equivalent of one return airfare for each 
individual, that additional payment for each 
such individual shall be deemed to be income of 
the employee which is then subject to PAYE 
tax by the employee and shall be deducted 
accordingly. 

(3) (a) The entitlement of the employee and, as the 
case may be, the eligible dependants of that employee 
accrues from the completion by the employee of each 
year of service with the company and is fixed at the 
provision of up to two return air tickets or travel 
warrants, the value of the ticket or warrant being the 
economy airfare from site to Perth and return thereof for 
the employee and each eligible dependant of that 
employee. 

(b) The foregoing entitlement may be taken on a pro 
rata basis by the employee or the eligible dependants of 
that employee after completion of six months' service in 
respect of that year of service by that employee. 

(c) The specified entitlement may be accumulated for 
a maximum of two years. 

(d) Where more than one unit of entitlement is 
accumulated, the employee may upon notification to the 
company elect to receive one air ticket or warrant up to 
the value of the accumulated entitlements. Where, 
however, the entitlement is taken as an accumulation, the 
value of that air ticket or warrant for the second or 

additional units shall be reduced by an amount equal to 
the additional fringe benefits tax payable by the 
company. 

(e) If an entitlement which has been accumulated for 
the maximum of two years is not taken and utilised by the 
employee or eligible dependant within three months of 
that second anniversary date, the employee and/or the 
eligible dependant will forego their entitlements under 
this clause. The company will then act to pay out that 
foregone entitlement as an allowance. The allowance will 
be paid to the employee as his separate entitlement, and 
will be subject to PAYE tax in the hands of the employee. 

(4) The employee is not entitled to the benefits of this 
clause both as an employee of the company and as an 
eligible dependant of that employee. 

(5) An employee and, as the case may be, the eligible 
dependants of that employee, may through notification 
provided to the company by the employee, claim and 
receive a non-redeemable and non-transferable air ticket 
or travel warrant. The destination of the warrant can be 
to any location; however, the value of this warrant will be 
limited to the cost to the company of a return economy 
air ticket from site to Perth. 

(6) (a) No application for the provision of the benefits 
provided by this clause will be approved in the case of 
employees or their eligible dependants if exercising the 
option specified by subclause (5) hereof unless the period 
of absence from the site location is then to be at least 
three consecutive days. 

(b) Should an employee fail to return to site and 
resume the employment after being provided with the 
benefits of this clause, then the company will deduct 
from all moneys due to the employee the value of the 
benefit first provided in that circumstance. 

(7) In any case where it is shown to the company that 
an eligible dependant of an adult employee of the 
company is provided from some other source with the 
benefit of travel assistance of the kind and level provided 
by this clause, then the company is not obliged by the 
provisions of this clause to provide the benefits which 
would otherwise apply to that dependant of the employee 
of the company. 

(8) (a) Entitlement to the travel assistance provided by 
this clause for either the employee or the eligible 
dependants of that employee may be declared by the 
employee to have been foregone. 

(b) An entitlement which has been declared by the 
employee to have been foregone and is not then required 
to be utilised for travel away from the site and return 
thereto will be calculated on the equivalent airfare 
component only and will be deemed to become an 
allowance payable to the employee which is then subject 
to PAYE tax deduction as income of that employee. 

(c) An accrued entitlement which has not been taken 
by the employee or eligible dependants within the three 
months following accrual to the maximum level as 
specified by the clause shall, when paid out as an 
allowance, be calculated on the equivalent airfare 
component only and be subject to PAYTE tax deduction. 

(d) Any allowance which is paid to the employee under 
this subclause may be utilised by the employee in 
whatever manner the employee chooses and does not 
require that travel away from site then occurs. 

(9) Reservation: 
(a) The company, in providing the benefits of this 

clause to an employee and/or the eligible 
dependants of that employee, is willing to 
accept the cost to it of providing air travel from 
site to Perth and return plus the cost of meeting 
fringe benefits tax thereon whilst legislatively 
required to do so. 

(b) Any declaration or other evidence as may be 
required by the Australian Taxation Office to 
substantiate that the remote area holiday travel 
has taken place will be provided to the company 
by the employee or dependant as the case may 
be. 
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(c) Any changes to the provisions of this clause 
which may be required to ensure conformity 
with requirements or rulings under income tax 
law will be made by the parties to this award. 

5.—Service Payments. 
(1) Subject to the provisions of this clause, each adult 

employee shall, in addition to payments otherwise due 
under this award, be paid, from the beginning of the first 
pay period commencing on or after 1 August 1982, the 
service pay as set out herein according to the length of 
continuous service with the company. 

(2) $ 
0-3 months' continuous service — 
After 3 months' continuous service 23.80 
After 6 months' continuous service 28.30 
After 12 months' continuous service 41.40 
After 18 months' continuous service 46.20 
After 2 years' continuous service 58.00 
After 3 years' continuous service 61.50 
After 4 years' continuous service 67.40 
After 5 years' continuous service 73.50 
After 6 years' continuous service 76.90 
After 7 years' continuous service 80.40 

(3) "Continuous service" has the same meaning in this 
clause as it has in Clause 24.—Long Service Leave — of 
Part 1 of this award. 

(4) This clause does not apply to junior employees, 
casual employees or apprentices but notwithstanding, 
shall apply to a mature age apprentice. 

(5) The amounts prescribed by subclause (2) of this 
clause shall be payable as a maximum payment for 38 
hours or more per week and shall be payable at pro rata 
that amount for ordinary hours worked less than 38 
hours per week or eight hours per day. 

(6) (a) "Experienced tradesman" shall mean a 
qualified tradesperson who has worked at that trade for 
more than one year following successful completion of 
the apprenticeship and who has been employed by the 
company as a tradesperson for at least one year. 

(b) An experienced tradesman as defined by this 
subclause shall be paid the following allowance in 
addition to the wage rate for the trade level position to 
which that employee is classified under Clause 32 of this 
award:— 

(i) after 12 months' experience with the 
company $6.40 

(ii) after two years' experience with the 
company $11.30 

(c) The allowance specified by this subclause shall 
apply for all purposes of the award. 

(7) An employee who is employed in a position which 
requires that employee to be the holder of a staturory 
certificate of competence for varying forms of engine 
driving work shall, as determined by the Commission's 
Order in matter No. CR363 of 1980, be paid for all 
purposes of this award:— 

(a) after 12 months' continuous service from first 
being the holder of the certificate, an allowance 
of $6.40 per week; 

(b) after two years' continuous service from first 
being the holder of the certificate, an allowance 
of $11.30 per week. 

6.—Safety Code. 
(1) The parties recognise that problems related to 

safety and other hazardous situations may arise from 
time to time which require immediate attention and 
decision. 

(2) (a) An unsafe and hazardous situation shall be 
defined as a situation on a worksite which is considered 
to endanger the safety of an employee or employees. 

(b) To this end, the parties agree on the following 
procedures:— 

(i) in the event of such a situation becoming 
apparent to an employee, the employee shall 
discuss that situation with the supervisor; 

(ii) if the matter is not resolved the employee shall 
be allowed to contact the shop steward of the 
work section and the shop steward and super- 
visor shall immediately confer in an attempt to 
resolve the matter to the satisfaction of all 
concerned; 

(iii) in the event of no immediate agreement being 
reached between the supervisor and shop 
steward, work may be suspended in that 
particular situation pending agreement being 
reached between the head of department and 
the convenor for the union or unions 
concerned; 

(iv) if no immediate agreement is reached between 
the head of department and the convenor for 
the union or unions concerned, the employee or 
employees shall be re-allocated to another job. 

(3) Failing agreement being reached under subclause 
(2) (b) (iv) of this clause, the head of department shall 
confer with the manager registered under the Mines 
Regulation Act 1946-79, from whom a final decision on 
the matter shall be given. 

(4) When it is necessary for work to be done to rectify 
a dangerous situation, the company and the unions will 
co-operate to ensure maximum safety to all employees 
concerned with such work. 

7.—Disability and Clothing Allowance. 
The provisions of this clause represent the combining 

of separate allowances for disabilities and clothing under 
former awards. 

(1) The allowances set out herein are in compensation 
for:— 

(a) all work caused disabilities not otherwise 
specifically provided for in this award; and 

(b) the employees providing themselves with all 
normal work clothing in lieu of the employer 
issuing such clothing to those employees. 

(2) The allowances provided by this clause are based 
upon the level of disability regularly to be encountered by 
the employee in the normal and usual work environment 
of that employee on a major and substantial basis. 

(3) Each employee, when classified or reclassified 
pursuant to the provisions of subclause (5) of Clause 32, 
will be specifically also advised of the disability and 
clothing allowance under this clause which will then 
apply to that employee based on the major and 
substantial work and the regular circumstances and 
workplace environment in which that employee is then 
employed. 

(4) The disability and clothing allowance will be 
according to the following levels and workplace 
circumstances:— 

(a) Group 1: The employee is usually employed to 
carry out work in the external environment of 
the production and processing operations and 
will not usually have the relative advantage of 
working in an enclosed and/or airconditioned 
environment and is thus regularly exposed to 
significant dirt, dust and heat within the direct 
mining and plant operations. 

(b) Group 2: The employee is normally and fre- 
quently employed on maintenance and 
servicing duties at or from a base or central 
workshop, or at and from the Laboratory, 
and/or will be often exposed in the course of a 
shift to the direct operations disabilities but 
usually only for a minor part of each shift, and 
does not usually work in an airconditioned' 
environment. 
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(c) Group 3: The employee is normally and usually 
employed to operate production equipment or 
plant but with the advantage of an aircondi- 
tioned cab or the employee will mostly and 
usually be employed within a workshop 
environment or within the warehouse building 
or Laboratory and is not usually exposed to 
direct operations dirt and dust, or the employee 
will usually and regularly be employed in areas 
such as town services and is not exposed to 
direct operations disability exposure. 

(d) Group 4: The employee is usually employed in a 
main control room without exposure to 
disabilities of a kind or degree encountered in 
the external direct operations, or the employee 
is mostly employed to drive airconditioned 
vehicles for the transport of other employees. 

(5) (a) The disability and clothing allowance shall be 
payable as a weekly rate according to the following 
levels I  

Group $ Per Week 
1 28.00 
2 24.00 
3 19.(X) 
4 10.00 

(b) The weekly allowance specified will be payable on 
a pro rata basis for each shift actually worked by the 
employee and calculated as the daily rate being one-fifth 
of the weekly rate. 

(c) (i) An employee who does not work at least two 
ordinary hours on a rostered shift will not be 
entitled to payment of the allowance on that 
day or shift, provided that 

(ii) an employee who works more than two hours' 
overtime on any day will be paid an additional 
50 per cent of the daily rate of allowance; and 
further provided that 

(iii) an employee who works more than four hours' 
overtime on any day will be paid 100 per cent of 
the daily allowance for that overtime. 

(d) (i) The allowance will not be payable for time not 
actually worked by the employee unless the 
employee has, in fact, worked not less than two 
ordinary hours on that day. 

(ii) The allowance will be payable as a daily rate 
except as specifically provided in the case of 
overtime when it may be paid as a fraction of 
the daily rate in those circumstances only. 

(6) Electric Shovels: 
(a) When electrical or mechanical maintenance 

employees are engaged on the repair of centre 
gudgeon pin casings, or on the repair or 
maintenance of the high voltage sliprings 
located in the carbody of an electric shovel and 
the respective work is done in situ in the manner 
and circumstances set out hereunder, then a 
special rate of one-half time extra, in addition 
to any other rate or allowance, will apply. 

(b) The allowance provided by paragraph (a) of 
this clause will only apply:— 

(i) for work in a confined space; 
(ii) to work performed inside the actual 

carbody when the upper house and 
carbody are completed separated; 

(iii) to work in the confined area between the 
upper house and lower carbody as well 
as inside the carbody when the upper 
house and carbody are only partially 
separated. 

(c) The allowance will not apply to the work 
performed on:— 

(i) the underside of the upper house; or 
(ii) the top and exterior surrounds of the 

carbody, 
whilst the upper house and carbody are 
completely separated. 

(7) Liberty is allowed to the unions to seek to re-open 
the provisions of this clause not sooner than six months 
after its commencement to consider the work circum- 
stances relevant to payment of a disability group level at 
any particular divisional work location should it be 
considered that an anomaly exists which then warrants 
correction for the particular classification then under 
review. 

8.—Tool Allowances. 
(1) A mechanical or electrical tradesperson, a 

linesman or a building tradesperson employed and 
classified pursuant to Clause 32 of this award shaE be 
paid a tool allowance of $8.30 per week as an addition to 
the all purpose wage rate specified by this award. 

(2) This tool allowance as prescribed:— 
(a) includes an amount of $ 1.00 for the purpose of 

enabling such employees to insure their 
personal tools against loss or damage by theft 
or fire; and 

(b) is in compensation for wear and tear on those 
personal tools of the employee and in subsidy 
towards any necessary replacement costs 
incurred by the employee; and 

(c) is in consideration of employees, when newly 
hired by the company, having brought with 
them to their trade employment suitable and 
appropriate hand tools for the performance of 
their trade. 

(3) The employer will provide for use by the employee 
a secure place in which the employee may store personal 
tools at the worksite. 

9.—Redundancy. 
(1) (a) The company will make every effort to avoid 

the need of having to make employees redundant. 
(b) In circumstances where the company cannot make 

alternative arrangements and becomes obliged to declare 
employees redundant to its then current needs and 
circumstances, the provisions of this clause shall apply. 

(2) For the purpose of and subject to other provisions 
of this clause, "redundancy" in respect of an employee 
shall be defined as the termination of an employee for 
reasons other than shown in the contract of employment 
and it shall include the termination of employees for 
reason of, or arising out of, technological change, 
takeover, merger, or reorganisation of work and/or pro- 
duction, or a closure of the company. 

(3) (a) Subject to the provisions of subclause (10) of 
this clause, and before an employee is retrenched by 
reason of redundancy, the company will give written 
notice of that intention to the State secretary and site 
convenor of the union(s) concerned. 

(b) Any such notification shall state the reason for the 
intended action, the numbers and classifications of the 
employees likely to be involved, the proposed order of 
terminations if this be appropriate to the circumstances, 
and (if possible at that time) the names of employees 
concerned. 

(c) Following such notification, the company will 
make efforts to find alternative employment within the 
scope of the employee's present occupation for those 
employees likely to become redundant. 

(4) (a) The company will, after considering 
volunteers, advise those employees in writing who are to 
be made redundant. 

(b) Following such notice, each employee concerned 
will continue on the present duties or, as may be deemed 
appropriate, will be allocated other duties without 
reduction of wages until either other alternative 
(including external to the company) employment is 
found, or any subsequent final notice of termination is 
issued and has expired. 

(c) (i) Time off work with payment of ordinary wages 
will only he granted to any such employee for 
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the purpose of attending an employment inter- 
view on-site with representatives of other 
employers. 

(ii) Site, for the purpose of this subclause, will be 
deemed to include the total area of the 
company's operations in the Pilbara. 

(iii) Time off work without payment of wages will 
be allowed to a maximum of five days to any 
employee wishing to attend employment inter- 
views with another employer away from site. 

(5) (a) In selecting employees to be relocated or made 
redundant, the following factors will be included in 
considerations by the company. 

(b) The individuals:— 
(i) who wish to volunteer; 
(ii) length of service with the company; 
(iii) domestic and other compassionate factors; 
(iv) qualifications and other expertise; 
(v) suitability for other employment; 
(vi) attendance record; 
(vii) availability of housing or other 

accommodation. 

(6) When it is necessary to transfer employees from 
one site to another because of reduced workforce 
requirements and it is not possible to get volunteers, then 
discussions will be held with the convenors of the unions 
concerned to determine who will be transferred. 

(7) Any employee in the classification concerned by 
notice from the company who is then above retiring age 
(i.e. 65 years for males and 60 years for females) will be 
terminated pursuant to this clause before any other 
employee of the same classification is terminated. 

(8) Subject to Clause 7 (10), an employee will not be 
eligible for the benefits of this clause if the employee is 
offered but fails to accept other suitable employment 
within the company, which need not be in the current 
classification, provided that any employee may accept 
any classification where work is offered. 

(9) An employee dismissed by the company for 
reasons of misconduct during the period occurring after 
the company has notified the union(s) concerned, as in 
subclause (3) of this clause, shall not be entitled to the 
benefits of this clause. Any dispute shall be determined 
by the Industrial Relations Commission. 

(10) Any employee to be made redundant will be given 
a minimum of three months' notice of redundancy. 
However, subject to notice the employee may elect to 
terminate at any time during the notice period and the 
following benefits will apply:— 

(a) 190 hours of pay; and 
(b) 76 hours of pay plus service pay for each year of 

service calculated on a monthly basis; and 
(c) all pro rata payments due to the employee 

under this award in respect of termination; plus 
(d) payment of pro rata long service leave, 

provided the employee has completed 12 
months' continuous service; and 

(e) notwithstanding the provisions of Clause 23 of 
this award, an employee declared redundant 
will be paid for any unused sick leave which has 
accrued since 1 July 1979; 

(f) (i) in the event of notification of closure of 
the company being given, employees 
may elect to cancel annual leave 
arrangements and, notwithstanding the 
provisions of Clause 22, annual leave 
will continue to accrue; or 

(ii) if a notification of redundancy is given, 
employees may elect to not take 
previously arranged annual leave and 
will continue to accrue leave, notwith- 
standing the provisions of Clause 22. 
When the redundancies have been 

effected, employees remaining will then 
be required to once again observe the 
provisions of Clause 22; 

(g) payment of withdrawal benefit of any super- 
annuation or pension fund which is applicable; 

(h) any employee who has been made redundant 
pursuant to this clause shall be provided with 
the value of a tourist class airfare, either to the 
original point of engagement in Australia or to 
the new place of employment in Australia, 
whichever is applicable, for himself, his wife 
and dependent children between three and 18 
years of age, and full-time student children 
(who are normally resident on-site). However, 
employees engaged on-site will receive, at least, 
the value of site to Perth fares. 

An employee is not entitled to the benefits of 
this paragraph, nor of paragraph (10) (j), both 
as an employee and as the wife of an employee; 

(i) notwithstanding the provisions of Clause 4 of 
Division 2 of this award, an employee who has 
been declared redundant may, in lieu of 
subclause (10) (h) of this clause, claim holiday 
travel assistance up to the total amount then 
standing to the credit for the employee and 
eligible dependants; 

(j) the company will arrange for the transportation 
of employees' personal effects including tools, 
but excluding boats, vehicles, caravans, sheds, 
garages and the like, to the location applicable 
in subclause (10) (h). 
Married employees who wish to transport their 
own personal effects will receive $591 and 
single workers $238. 
The provisions of this paragraph do not apply 
in cases where the new employer accepts this 
responsibility. 

(11) In the event of the introduction of any 
technological change which would render any employee 
redundant, those employees would be offered re-training 
to enable them to be retained. 

(12) Preference for re-employment with the company 
will be given to employees made redundant pursuant to 
this clause provided such an employee had indicated to 
the company on termination a willingness to be re- 
employed in a classification appropriate to the 
employee's training and capacity and as may be agreed in 
consultation between the company and the union. 

10.—Travelling on Engagement. 
(1) The fare of a newly hired employee will be paid 

from the place of engagement to the place of employ- 
ment with the company and shall include:— 

(a) the cost of transporting any tools owned by the 
employee and required for use in the employ- 
ment to a maximum of 46 kg in weight; 

(b) payment to the employee after arrival at the 
place of employment as for eight hours on any 
day for time reasonably spent in travelling to 
the place of employment provided that time 
spent in travel by other than airline travel shall 
not be paid if that time exceeds the reasonable 
time necessary to travel by air to the place of 
employment; 

(c) reimbursement after arrival at the job of up to 
the equivalent cost of the economy class airfare 
if the employee elects to travel to the place of 
employment by other than air. 

(2) The provisions of this clause apply only in respect 
of employment with the company at a location north of 
south latitude 26 degrees. 

(3) (a) An employee of the company who is subject to 
this award and who as at 31 December 1981 had entitle- 
ment to provision of a termination airfare either to Perth 
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or the place of engagement, as the case may be, will 
maintain that entitlement on the basis provided by 
Clause 10 of Part 2 of the 1979 Industrial Agreement. 

(b) An employee who commenced employment after 1 
July 1979 and before 1 January 1981 shall maintain 
entitlement to a termination airfare on the same basis as 
specified by paragraph (a) of this subclause. 

(c) An employee who had entitlement under the 1979 
Agreement to a termination airfare or equivalent cost 
thereof to Perth or to some greater cost airfare location 
will continue to be entitled to a minimum of the 
equivalent cost of an airfare to Perth even if he elects to 
travel to a place of lesser airfare cost than Perth under 
subclause (6) (a) of Clause 10 of Part 2 of that 1979 
Agreement. 

(4) In lieu of the provisions of subclause (7) (d) of 
Clause 10 of Division 2 of Award No. 15 of 1985, the 
company will make the payments therein prescribed as 
they would have become due to existing employees of the 
company as at, or after, the date of the commencement 
of this new award. 

11 .—Trade Union Training. 
(1) (a) The company will continue to provide support 

by provision of on-site facilities and by work release 
(without loss of ordinary time wages) of designated 
employees of the company to attend training courses 
conducted on-site by the Trade Union Training 
Authority or by trade unions at either Dampier/Karratha 
or Tom Price/Paraburdoo. 

(b) Courses to be held on-site by the Trade Union 
Training Authority will usually be held at least once a 
year at one of the minesite areas, and at Dampier/ 
Karratha. 

(c) Subject to written request to the company by an 
official of the union to do so, the company will usually 
agree to the work release of employees nominated by that 
union to attend the above on-site training courses. 

(2) (a) Training courses which are conducted off-site 
either by the Trade Union Training Authority or other 
union organisations will be the responsibility of the 
union and/or the employee concerned but may attract 
some contributory support by the company in respect of 
the costs involved. 

(b) The company will not contribute towards nor pay 
the cost of employee travel associated with off-site 
courses for any such employee, but:— 

(i) where the company agrees to the work release 
of an employee to attend an off-site union 
training course, the company will usually be 
willing to contribute up to half the amount of 
ordinary wages which the employee would 
normally receive from the employment; and 

(ii) when the particular course attended by the 
employee off-site occasions the employee to 
incur overnight accommodation expenses, the 
company is willing to assist such employee costs 
in the same manner as it assists employee repre- 
sentatives of unions who attend Commission 
proceedings in Perth. 

(c) The company's assistance to attendance at off-site 
courses by its employees is intended to be contributory in 
assisting part of the total costs then involved for either 
the union concerned and/or the employee. 

(d) It is understood between the unions and the 
company that the frequency of attendance at off-site 
courses by the one individual, as also the incidence of the 
numbers of such off-site courses, will be a matter of 
discussion from time to time. 

(e) The work release of individual employees to attend 
any such off-site course will require written request by an 
official of the union on each such occasion and should 
not be thought to be automatic of approval by the 
company. 

Schedule No. 1. 

Memorandum of Agreement 
(Employee Superannuation). 

Representatives of Hamersley Iron Pty Limited (here- 
inafter referred to as "the company") and unions 
signatory hereto representing employees of the company 
whose terms and conditions of employment are regulated 
by Award No. A20 of 1987, have met together to 
negotiate on claims by both parties to vary the provisions 
of the former award. 

Within those claims, the unions have sought improved 
benefits in the form of occupational superannuation 
based on the premise and promise of increased 
productivity outcomes for the company's operations in 
exchange for payment of additional superannuation 
contributions by the company for each adult employee 
subject to the new award. 

These particular negotiations as to the introduction of 
improved superannuation benefits form part of a total 
package deal settlement to all claims by consent of the 
parties which is subject to approval by the Industrial 
Relations Commission for the implementation of the 
new award. 

The company and the unions recognise that the 
industrial relations performance of the company and its 
employees has progressively improved each year since 
1981. However, there is further scope for improvement 
in that industrial relations performance as an important 
basis for the achievement of increased productivity, 
improved efficiency and reduced costs of production 
within the company's operations. 

The company and the unions have agreed upon the 
terms and provisions of a new clause to the award for 
prevention of disputes, and have each committed to the 
other that any and all industrial disagreements which 
may arise between them will be resolved by following the 
terms of that clause to a conclusion and without recourse 
to industrial action which would have the effect of pre- 
venting the company from fulfilling on time the con- 
tractual obligations of the company to produce and ship 
iron ore to its customers. 

Subject to any necessary approval being obtained 
from the Western Australian Industrial Relations 
Commission for the implementation of the terms of this 
Memorandum of Agreement as to improved employee 
superannuation, it is hereby agreed by the parties 
signatory to this Memorandum that:— 

1. Supplementary Employment Benefit: 
(1) In addition to existing arrangements as represented 

by the Hamersley Employees' Benefit Fund (hereinafter 
referred to as "the fund"), the company has agreed to 
make an additional contribution to that fund based on 
the ordinary hours of work required by Award No. A20 
of 1987 or any amendment or replacement thereof. 

(2) The additional contribution to be made by the 
Company will be calculated according to a specified 
percentage of the individual permanent employee's:— 

® classification wage rate; 
• service payment; and 
• district allowance, 

as specified by the provisions of the award. 
(3) (a) For the first 12 months from the commencing 

date of the new award, the additional contribution 
payable on behalf of each permanent employee shall be 
calculated and paid on the assumption that each 
employee has worked the ordinary hours prescribed by 
the award. 

(b) At the end of that first 12 months, the parties to 
this Memorandum will meet together if so requested by 
the company to review whether or not the additional 
contribution is to continue to be calculated as in para- 
graph (a) of this subclause or instead should be calcu- 
lated in respect of ordinary hours prescribed by the 
award and factually worked by the employee. 
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(c) In the event of agreement not being reached 
pursuant to paragraph (b) of this subclause, the then 
narrow issues as to the payment calculation will be 
referred to the Commission for determination. 

2. Nature of the Employee Benefit: 
(1) For the purposes of this Memorandum of Agree- 

ment, the additional contribution to be made by the 
company for each eligible employee must be confirmed 
as consistent with the Commonwealth Government's 
regulatory requirements for employee occupational 
superannuation funds. 

(2) The additional contribution for each employee will 
be paid to the fund by the company and will be separately 
maintained to the fund's accounts of each member 
thereof in addition to payments currently provided in 
respect of members of the fund. 

(3) As necessary, the rules of the fund will be amended 
effectively from 30 August 1987 to comply with 
standards specified by the Commonwealth Government 
regarding vesting and preservation of benefits. 

(4) The company and the unions party to this 
Memorandum undertake that the additional contri- 
bution to be made by the company for each employee 
will be subject to an administration policy to be adopted 
by the fund which ensures:— 

(a) on cessation of membership of the fund, the 
member may elect to have entitlements for 
supplementary employment benefits at that 
time transferred to:— 

• another bonafide superannuation fund; 
or 

• approved deposit fund; or 
• life office or similar institution for 

purchase of a deferred annuity or 
similar equity. 

(b) New employees who are subject to award 
regulation on joining the company from other 
employment may be able to have benefits from 
superannuation within their former employ- 
ment transferred to either the Hamersley 

Employees' Benefit Fund and/or the supple- 
mentary employment benefit special account 
established by this Memorandum of 
Agreement. The Directors of the Hamersley 
Employees' Benefit Fund will determine rele- 
vant procedures and standards to then apply. 

(c) Such other rules and procedures are adopted by 
the fund in respect of this supplementary 
employment benefit as are consistent with and 
derived from the standards specified by the 
Commonwealth Government for occupational 
superannuation funds. 

3. The Company's Contribution: 
(1) The willingness of the company to agree with 

claims by the unions for provision of additional super- 
annuation benefits to employees of the company is based 
upon the future achievement of improved productivity, 
improved efficiency and reduced costs of production 
within the company's operations. 

(2) Effective from the pay period which commences 
on or after 30 August 1987, the company, subject to 
Clause 1 (3) of this Memorandum, has agreed to make an 
.additional superannuation benefit to each permanent 
employee, including apprentices, which is calculated as a 
maximum contribution of three per cent of the wage rate, 
service pay and district allowance applicable to the 
employee for the specified ordinary single time hours of 
work. 

(3) The Directors of the Trustee of the Hamersley 
Employees' Benefit Fund Pty Limited shall manage the 
contributions paid to that fund by the company for the 
separate accounts of each employee/member thereof and 
at all times in conformity with regulations as prescribed 
by the Commonwealth Government for occupational 
superannuation. 

(4) Each employee will be advised by the administra- 
tion of the Hamersley Employees' Benefit Fund at about 
quarterly intervals of the progressive amount then held 
to the credit of that employee's account in the fund. 

COMPANY CONTRIBUTION AS 3X OF BASE WAGE PLUS DISTRICT ALLOWANCE PLUS INDIVIDUAL SERVICE PAY 

DISTRICT | BASE 
ALLOWANCE | WAGE 

I 

i 330.00 

i 336.00 

I 357.00 
I 
| 367.00 
I 
| 373.00 

| 388.00 
I 
| 401.00 

I 421.00 
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In witness whereof the parties have hereunder set their 
hands and seals. 

for Hamersley Iron Pty Ltd 

Witness      

for the Australian Workers' Union, WA Branch, 
Industrial Union of Workers 

Witness   —  

for the Amalgamated Metal Workers' and Shipwrights' 
Union of Western Australia 

Witness   —  

for the Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch 

Witness  —  

for the Electrical Trades Union of Workers of Australia 
(WA Branch) 

Witness      

for the Australasian Society of Engineers, Moulders 
and Foundry Workers, Industrial Union of Workers 
(WA Branch) 

Witness    ——  

for the Plumbers and Gasfitters Employees' Union 
of Australia (WA Branch) 

Witness  —  

for the Operative Painters' and Decorators' Union 
of Australia, Western Australian Branch, 
Union of Workers 

Witness      

for the Transport Workers' Union of Australia, 
Industrial Union of Workers, WA Branch 

Witness     

Dated at Perth this 13th day of October 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

TELFER GOLD MINE 
(PRODUCTION AND MAINTENANCE 

EMPLOYEES) AWARD 
No. A9 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Newmont Australia Limited 
and 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers and Others. 

No. A9 of 1987. 

TELFER GOLD MINE 
(PRODUCTION AND MAINTENANCE 

EMPLOYEES) AWARD 1987. 
Various Mining Mining — Gold 
Classifications 

COMMISSIONER J.F. GREGOR. 
3rd day of November 1987. 

A ward. 
HAVING heard Mr S.R. Kenner on behalf of the appli- 
cant, Mr C. Butcher on behalf of the respondents and Mr 
D.H. Schapper intervenor on behalf of the Construc- 
tion, Mining and Energy Workers' Union of Australia, 
Western Australian Branch, and by consent, the 
Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby makes 
the following award. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Award No. A9 of 1987. 

1.—Title. 
This award shall be known as the Telfer Gold Mine 

(Production and Maintenance Employees) Award 1987. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Term. 
4. Scope. 
5. Re-Opening of Award. 
6. Wages. 
7. Area and Industry Allowance. 
8. Service Payments. 
9. Disability and Site Allowance. 
10. Tool Allowance. 
11. Contract of Service. 
12. Hours. 
13. Overtime. 
14. Rest Period — Overtime. 
15. Shift Work (Continuous or Otherwise). 
16. Holidays. 
17. Annual Leave. 
18. Annual Leave Travel Assistance. 
19. Bereavement Leave. 
20. Long Service Leave. 
21. Long Service Leave Travel Assistance. 
22. Job Stewards. 
23. Safety Boots and Protective Clothing. 
24. Sick Leave. 
25. Redundancy. 
26. Stand-down (In Pit) Due to Inclement 

Weather. 
27. Right of Entry. 
28. Definitions. 
29. Weekend Availability Allowance. 

3.—Term. 
This Award shall apply for a period of two years from 

the beginning of the first pay period commencing on or 
after 11 May 1987. 

4.—Scope. 
(1) This Award shall apply to employees, members of 

the appropriate unions employed in classifications 
mentioned in Clause 6.—Wages of this award in the area 
occupied and operated upon by Newmont Australia 
Limited at Telfer. 

(2) This Award shall replace the Telfer Gold Mine 
(Production and Maintenance) Workers Award No. A13 
of 1985, Order Nos. C445 of 1977, and CR523 of 1978, 
C552 of 1986 and C149 of 1987, and the Building Trades 
(Goldmining) Award No. 33 of 1947 as varied, the 
Electrical Trades (Goldmining) Award No. 57 of 1968 as 
varied, the Engineering Trades (Goldmining) Award No. 
26 of 1947 as varied, and the Goldmining Award No. 21 
of 1967 as varied, insofar as those awards applied to 
employees employed at Telfer. 

5.—Re-Opening of Award. 
The terms of this Award shall be observed by the 

parties during the term. If any party desires to review the 
terms of award at the end of its life the following 
procedure will take place. 
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(1) The Unions party to the award, or Newmont 
Australia Limited shall give notice to all other parties no 
later than six weeks prior to the expiry date that a claim 
to vary the award wiE be served. 

(2) At least two weeks will be allowed for any party to 
consider claims made upon it. 

(3) The parties are required to meet four weeks prior to 
the expiry date to discuss any claims made. 

(4) (a) It wEl be the responsibility of the Confedera- 
tion of Western AustraUan Industry (Inc) on behalf of 
Newmont Australia Limited to serve any claims on the 
Secretary, Pilbara Division of each Union party to the 
Award or in the absence of an appropriate Pilbara 
Secretary on the recognised and accredited Union 
official. The Secretary, Pilbara Division of each Union 
party to the award or the appropriate representative shall 
be responsible for service of any claim on behalf of its 
members on the Confederation of Western Australian 
Industry (Inc). 

(b) Any claim not filed in accordance with paragraph 
(a) of this subclause will not be recognised by the party 
on which it is served. 

6.—Wages. 
The weekly wage rates payable under the provisions of 

this Award shall be: 
Classification Rate Per Week 

(1) Mine Section: $ 
(a) Plant Operators 

(i) not exceeding 410kw (e.g. Cat 
992B Loader, Cat 623B 
Scraper, Cat 16G Grader, Cat 
D9L BuUdozer)   309.60 

(ii) exceeding 410kw but not 
exceeding 485kw   314.50 

(iii) exceeding 485kw (e.g. Cat 992C 
Loader)   316.60 

(iv) BuUdozer Driver engaged on 
highwall, ore or selvedge batter 
cutting  323.20 

(b) Truck Drivers 
(i) Rear Dump Ore Truck Driver 

up to 50 tonnes  300.30 
(ii) Rear Dump Ore Truck Driver 

over 50 tonnes  306.50 
(iii) Water Truck Driver up to 10 

tonnes   282.20 
(iv) Water Truck Driver over 10 

tonnes   291.60 

(c) Drillers 
(i) Sample  279.00 
(ii) Blast Hole  295.20 

(d) Other 
(i) Powder Monkey  300.30 
(ii) Shot Firer  306.50 

(2) Ore Treatment Mill Section: 
(a) Crusher Operator 

(i) less than three months' 
experience   276.70 

(ii) more than three months' 
experience   295.40 

(b) Ore Treatment Plant Operator 
(i) Grade 1 — less than three 

months' experience  276.70 
(ii) Grade 2 — more than three 

months' experience  291.50 
(iii) Grade 3 — after 12 months' 

service and when classified as 
such   299.10 
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Classification Rate Per Week 
$ 

(iv) Grade 4 — Mill Shift Operator- 
Who shall have satisfactorEy 
supervised a mill shift crew for 
a minimum of one continuous 
week 
and 
Have passed both oral and 
practical examinations relating 
to the mill  314.50 

(c) Labourer  244.20 
(d) Re-agent Mixing  292.10 

(3) Laboratory Section: 
(a) Laboratory Assistant  269.70 
(b) Sample Preparer  262.20 
(c) Fire Assay Assistant  299.10 
(d) Technical Assistant  299.10 

(4) Engineering Section: 
(a) Greaser  275.80 
(b) Tradesman's Assistant  265.20 
(c) Lube and Fuel Serviceman  275.80 
(d) Tyre Fitter  291.40 
(e) Tradesman  324.50 
(f) Linesman   324.50 
(g) Crane Driver 

(i) 8-14 tonnes lifting capacity  304.90 
(ii) 15-40 tonnes lifting capactity  309.60 

(5) Leaching Plant Operation: 
(a) Agglomerator Operator Heap 

Attendant 
(i) Grade 1 — less than three 

months' experience  276.70 
(ii) Grade 2 — more than three 

months' experience  291.50 
(iii) Grade 3 — after 12 months' 

experience and when classified 
as such   299.10 

(b) Clamshell Operator  323.00 
(6) General: 

(a) Gardener  256.00 
(b) Labourer  244.20 
(c) Janitor  247.70 
(d) Storeman  270.60 
(e) Back Hoe Operator  282.20 
(f) Mine Sampler  262.20 

(7) Allowances: 
(a) An electrician who is appointed by the 

employer to perform multi-function duties 
shall be paid an additional $8.30 per week on 
the base rate prescribed in subclause (4) of this 
clause. 

(b) An electrician who is appointed by the 
employer to perform multi-function duties 
shall, in addition to the allowance prescribed in 
(a), be paid a flat weekly allowance at the rate 
of $7.30 per week. 

(c) A tradesman who holds and in the course of his 
employment may be required to use a current 
"A" Grade or "B" Grade licence issued 
pursuant to the relevant regulation in force at 
the date of this award under the Electricity Act 
1945 shall be paid an allowance of $11.70 per 
week. 

(d) A tradesman who holds a licence as prescribed 
in (b) hereof where such licence is endorsed for 
both fitting and installing work shaU, in 
addition to the allowance prescribed in (b), be 
paid a flat weekly allowance at the rate of 
$11.70 in respect of any week in which the 
tradesman is allocated and performs both 
fitting and installing work. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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(e) A tradesman who holds an appropriate 
restricted electrical licence pursuant to 
regulation 22 and 23 of the Electricity Act 
Regulations shall be paid an allowance at the 
rate of $5.85 which shall represent 50 per cent 
of the allowance payable at (c) above. 

(0 A plumber holding registration in accordance 
with the Metropolitan Water Supply, Sewerage 
and Drainage Act shall be paid an additional 
$12.80 per week on the base rate prescribed in 
subclause (4) of this clause. 

(g) Any licensed plumber called upon by his 
employer to use the licence issued to him by the 
Metropolitan Water Supply, Sewerage and 
Drainage Board for a period in any week shall 
be paid $18.50 for that week. 

(h) Metal tradesmen, the greater part of whose 
time is occupied in marking off/or template 
marking, shall be paid an additional amount of 
$3.50 per week on the base rate prescribed in 
subclause (4) of this clause. 

(i) In addition to the rates prescribed in subclause 
(2) of this clause where an employee is a mill 
shift employee employed in a classification in 
that section he shall be entitled to a mill 
employee's allowance of $1.18 per hour for 
each ordinary rostered hour of duty worked. 

(8) (a) Leading hands shall be paid the following 
allowances per week in addition to the prescribed weekly 
wage: 

If placed in charge of:— 
$ 

(i) not less than two but not more than 
five employees  12.10 

(ii) not less than six but not more than 
10 employees  16.60 

(iii) not less than 11 but not more than 
20 employees  21.30 

(iv) more than 20 employees  27.30 
(b) The allowances prescribed in paragraph (a) of this 

subclause shall be included in the calculation of overtime 
and penalty rates. 

7.—Area and Industry Allowance. 
(1) In addition to the rates payable pursuant to Clause 

6.—Wages of this award, an employee shall be paid an 
allowance of $57.50 per week to compensate for the 
disabilities associated with the industry and the location 
of the project. 

(2) The allowance prescribed in subclause (1) of this 
clause shall be paid for all purposes of the award. 

8.—Service Payments. 
(1) Employees shall be paid a service payment at the 

rate of the following amounts per week. 
$ 

Six to nine months'service  16.60 
Nine to 12 months'service  25.30 
One to two years' service  34.60 
Two to three years' service  41.80 
Three to four years'service  47.80 
Four to five years'service  54.60 
Five to six years' service  60.80 
Six to seven years' service  68.10 
Seven years and thereafter  76.60 

(2) The service payments prescribed in subclause (1) of 
this clause are payable as a weekly allowance and are not 
to be included in rates of wages for the calculation of 
overtime or penalty rates. 

9.—Disability and Site Allowances. 
(1) A site allowance of $16.60 per week shaU be 

payable to all employees. This allowance is payable as a 
weekly allowance and is not to be included in rates of 
wages for the calculation of overtime or penalty rates. 

(2) (a) Except as hereinafter provided in this subclause 
an employee shall be paid an allowance an amount of 45 
cents for each hour or part thereof worked. 

(b) Employees employed on drilling machines (sample 
or blast) shall be paid an allowance an amount of 58 cents 
for each hour or part thereof. 

(c) Powder Monkeys shall be paid an allowance an 
amount of 58 cents for each hour or part thereof worked 
in the pit area. 

(d) All maintenance employees shall be paid an 
amount of 58 cents for each hour or part thereof worked 
in the pit area. 

(e) All employees whilst working in the immediate 
vicinity of the crusher shall be paid an amount of 58 cents 
for each hour or part thereof (i.e. the area from the B1 
bin up to and including the fine ore bin and the 
agglomerator circuit). 

(f) All employees whilst working inside chutes or in the 
vibrating screen shall be paid an amount of $1.31 per 
hour or part thereof. 

(3) The payment prescribed in paragraph (a) of sub- 
clause (2) of this clause hereof is payable to all employees 
for work involving dirty work or confined space work 
both of which for the purposes of this subclause are 
defined as: 

"Dirty Work" means work on plant and machinery 
which is work of an unusually dirty nature where clothes 
are necessarily unduly soiled or damaged by work on 
such plant or machinery which needs, but has not been 
subjected to acid, steam or other means of cleaning. 

"Confined Space" means a working space the 
dimensions of which necessitate an employee working 
continuously in a stooped or otherwise cramped 
position, or without proper ventilation where confine- 
ment within a limited space is productive of unusual 
discomfort. 

(4) Employees employed in the gold room or the fire 
assay room when smelting is in progress shall be paid an 
allowance at the rate of 58 cents per hour or part thereof. 
This allowance shall not be cumulative upon the 
allowances prescribed in subclause (2) of this clause. 

(5) An employee required to enter the ball mill on 
maintenance work shall be paid an allowance of $2.09 
per hour for each hour or part thereof worked inside the 
ball mill. Provided this allowance shall not be cumulative 
upon the allowances prescribed in subclause (2) of this 
clause. 

(6) An employee required to enter the agglomerator 
shall be paid an allowance of $2.09 per hour for each 
hour or part thereof worked inside the agglomerator. 
This allowance shall not be cumulative upon the 
allowances prescribed in subclause (2) of this clause. 

(7) An employee cutting asbestos material with a 
rotary cutter shall be provided with and shall use all 
necessary safeguards as required by the appropriate 
occupational health authority. 

Where such safeguards include the mandatory wearing 
of protective equipment (i.e. combination overalls and 
breathing equipment or similar apparatus) the employee 
shall be paid 53 cents for each hour worked while using 
that protective equipment. 

(8) An employee required to enter the acid washing 
column or the elution column shall be paid an allowance 
of $2.09 per hour or part thereof worked in the acid 
washing column or the elution column. Provided this 
allowance shall not be cumulative upon the allowances 
prescribed in subclause (2) of this clause. 

10.—Tool Allowance. 
Tradesmen shall receive a tool allowance at the rate of 

one half of the rate prescribed in the Metal Trades 
(General) Award 1965 on the following basis: 

(1) A tradesman shall supply his own kit of tools which 
shall include all tools necessary' for carrying on the work 
on which he is employed. 
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(2) Worn and/or damaged tools shall be replaced by 
the employer through the process of exchanging the 
replacement for the damaged tool. 

(3) Rights are reserved to the employer in respect of 
the replacement of lost or stolen tools. 

11.—Contract of Service. 
(1) Except in the case of casual employees who may 

leave or be dismissed at any time, the contract of service 
shall be weekly and may be terminated by one week's 
notice on either side given on any day. 

If an employer or an employee fails to give the required 
notice one week's wages shall be paid by the employer or 
forfeited by the employee. 

(2) The employer shall be under no obligation to pay 
for any day not worked upon which the employee is 
required to present himself for duty, except such absence 
from work is due to illness and comes within the pro- 
visions of Clause 23.—Sick Leave of this award or such 
absence is on account of holidays to which the employee 
is entitled under the provisions of the award. 

(3) This clause does not affect the right to dismiss for 
misconduct, and in such case wages shall be paid up to 
the time of dismissal only. 

(4) The employer shall be entitled to deduct payment 
for any day or portion of a day upon which the employee 
cannot be usefully employed because of any strike by the 
union or unions affiliated with it or by another 
association or union, or through the breakdown of the 
employer's machinery, or any stoppage of work by any 
cause which the employer cannot reasonably prevent. 

12.—Hours. 
(1) Employees on Day Work: 

(a) The ordinary hours shall be 38 per week to be 
worked in a 20-day four-week cycle, Monday to 
Friday inclusive. 

(b) A days work shall consist of eight hours per 
day, Monday to Friday inclusive, and shall be 
worked between the hours of 7.00 a.m. and 
5.00 p.m. 

(c) Starting time prior to 7.00 a.m. and finishing 
times later than 5.00 p.m. may be fixed by 
agreement between the employer, the relevant 
Union and the employees concerned or, failing 
such agreement may be determined by the 
Commission. 

(2) Employees on Shift Work (Continuous or 
Otherwise): 

(a) The ordinary hours for continuous shift 
employees shall be an average of 38 per week to 
be worked on the basis of 152 hours within a 
work cycle not exceeding 28 days. 

(b) The ordinary hours for employees on con- 
tinuous shift work shall be eight hours per day. 

(c) The ordinary hours for employees on shift 
work other than continuous shifts shall be eight 
hours per day, Monday to Friday inclusive. 

(3) All Employees: 
(a) Each employee shall be entitled to a paid meal 

break not exceeding 30 minutes in duration to 
be paid at ordinary time rates regardless of 
when the meal break is actually taken. 

(b) The span of hours shall be 8'A hours and the 
paid meal break shall be taken with the consent 
of the shift boss at a time convenient to the 
work load, however an employee shall not be 
required to work for more than SIA hours 
without a break for a meal. The times specified 
in this paragraph may be altered by agreement 
between the employer, the relevant union and 
the employees concerned or failing such agree- 
ment may be determined by the Commission. 

(c) An employee shall accrue an entitlement of 2.0 
hours for each week of the 20 or 28-day cycle so 

that one day of eight hours shall accrue as a 
leisure day entitlement in each 20-day four- 
week cycle. 

(d) An employee shall not accrue an entitlement to 
leisure days during periods of unpaid absences. 

(e) The leisure day entitlements shall accumulate in 
order that they shall be taken in conjunction 
with each air-fare entitlement. 

(f) The maximum number of leisure days that may 
accrue in any one year of service shall be 12. 

(g) At the end of each year of service adjustments 
shall be made to ensure that an employee has 
received an entitlement of 12 leisure days per 
year. 

(h) The payment for the leisure days shall be at the 
rate of eight ordinary hours' pay. 

13.—Overtime. 
(1) All time worked outside or in excess of the ordinary 

working hours shall be paid for at the rate of double 
time. 

(2) Work performed on any day prescribed as a 
holiday under this Award shall be paid for at the rate of 
double time in addition to the prescription of Clause 
6.—Wages of this award. 

(3) In the calculation of overtime rates, each day shall 
stand alone. 

(4) When an employee is required to hold himself in 
readiness for a call to work after ordinary hours he shall 
be paid at ordinary rates for the time he so holds himself 
in readiness. 

(5) (a) When an employee is recalled to work overtime 
after leaving the employer's business premises (whether 
notified before or after leaving such premises) he shall be 
paid for at least four hours at overtime rates; provided 
that, except in the case of unforeseen circumstances 
arising, an employee shall not be required to work the 
full four hours if the job for which he was recalled is 
completed within a shorter period, but if such employee 
is subsequently recalled to work within the period of four 
hours for which payment has been made, an additional 
payment shall not be made nor shall any extra overtime 
be paid in respect of any period covered by such 
minimum payment. 

(b) This subclause shall not apply in cases where it is 
customary for an employee to return to work to perform 
a specific job outside his ordinary working hours or 
where the overtime is continuous (subject to any reason- 
able meal break which may be allowed) with the com- 
pletion or commencement of ordinary working time. 

(6) These overtime rates shall not apply to excess time 
worked due to a private arrangement between the 
employees themselves. 

(7) When an employee, without being notified on the 
previous day, is required to continue working after the 
usual knock off time for more than one hour, he shall be 
provided with a suitable meal by the employer or shall be 
paid an allowance equivalent to the mess cost of a casual 

14.—Rest Period — Overtime. 
(1) When overtime work is necessary it shall, wherever 

reasonably practicable, be so arranged that employees 
have at least 10 consecutive hours off duty between the 
work of successive days. 

(2) An employee (other than a casual employee) who 
works so much overtime between the termination of his 
ordinary work on one day and the commencement of his 
ordinary work on the next day that he has not had at least 
10 consecutive hours off duty between those times shall, 
subject to this subclause, be released after completion of 
such overtime until he has had 10 consecutive hours off 
duty without loss of pay for ordinary working time 
occurring during such absence. 
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(3) If, on the instructions of the employer, such an 
employee resumes or continues work without having had 
such 10 consecutive hours off duty, he shall be paid at 
overtime rates until he is released from duty for such 
period and he shall then be entitled to be absent until he 
has had 10 consecutive hours off duty without loss of pay 
for ordinary working time occurring during such 
absence. 

(4) (a) Where an employee (other than a casual 
employee or an employee engaged on continuous shift 
work) is called in to work on a Sunday or a holiday 
preceding an ordinary working day, he shall, wherever 
reasonably practicable, be given 10 consecutive hours off 
duty before his usual starting time the next day. If this is 
not practicable then the provisions of subclauses (2) and 
(3) of this clause shall apply mutatis mutandis. 

(b) Overtime worked in the circumstances specified in 
subclause (5) of Clause 13.—Overtime of this award shall 
not be regarded as overtime for the purposes of para- 
graph (a) of this subclause, where the actual time worked 
is less than four hours on such call out. Provided that the 
provisions of paragraph (a) of this clause shall apply in 
the case of employees called out at least twice outside of 
ordinary hours. 

(5) Provided that the provisions of this clause shall 
apply in the case of shift employees who rotate from one 
shift to another, as if eight hours were substituted for 10 
hours when overtime is worked — 

(a) where a shift employee does not report for 
duty; or 

(b) where a shift is worked by arrangement 
between the employees themselves. 

15.—Shift Work (Continuous or Otherwise). 
(1) (a) An employee who does not work at least one 

week on day shift out of each consecutive three weeks 
shall be paid for each shift other than day shift at the rate 
of time and one quarter. Provided that if he is required to 
work for more than one week consecutively on afternoon 
shift, or for more than one week consecutively on night 
shift, such an employee shall be paid at the rate of time 
and one quarter for each shift other than day shift in the 
consecutive second and subsequent weeks of afternoon 
or of night shift. 

(b) This subclause shall not apply to employees to 
whom this subclause would only otherwise apply because 
of a change of shift due by private arrangement with 
another employee, nor the employees known as 
"rostered relief employees" regularly employed on con- 
tinuous process work who are required to work shifts to 
enable other employees engaged on such work to change 
shifts weekly and to have their days off, if such rostered 
relief employee is not required to work more night shifts 
or more afternoon shifts than the number of day shifts 
worked by him. 

(2) A continuous shift employee shall, in addition to 
his ordinary rate be paid per shift of eight hours at the 
rate of $6.17 on afternoon or night shift. 

(3) All work done on Saturdays or Sundays shall be 
paid for at the rate of double time. 

(4) (a) Where any particular process is carried out on 
shifts other than day shift, and less than five consecutive 
afternoon or five consecutive night shifts are worked on 
that process, then employees employed on such 
afternoon or night shifts shall be paid at overtime rates. 

(b) The sequence of work shall not be deemed to be 
broken under the preceding paragraph by reason of the 
fact that work on that process is not carried out on a 
Saturday or Sunday or on any public holiday. 

(5) Any employee may be required to work shifts on 
afternoon or night shifts providing that he works at least 
five consecutive afternoon or night shifts. 

(6) An employee who is required to transfer from one 
shift to another shall where practicable, be given at least 
48 hours' notice of such change of shift. If in any case an 

employee is not given at least 48 hours' notice of change 
of shift the employee shall be paid at overtime rates for 
the first two shifts. 

16.—Holidays. 
(1) The following days or the days observed in lieu 

shall be allowed as holidays without deduction of pay, 
namely New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, Foundation 
Day, Sovereign's Birthday, Christmas Day and Boxing 
Day. 

When any of the days mentioned in this subclause falls 
on a Saturday or a Sunday, the holiday shall be observed 
on the next succeeding Monday and when Boxing Day 
falls on a Sunday or on a Monday, the holiday shall be 
observed on the next succeeding Tuesday. 

In each case, the substituted day shall be a holiday 
without deduction of pay and the day for which it is 
substituted shall not be a holiday. 

(2) Notwithstanding the provisions of subclause (1) of 
this clause other days may be substituted for those 
specified providing there is agreement between the 
employees concerned, the Union and the employer. 

(3) Any employee absenting himself from work 
without reasonable cause, proof of which shall lie upon 
him on the whole or portion of the working day succeed- 
ing a holiday provided for herein, shall not be entitled to 
payment for such holiday. 

(4) Payment for holidays in accordance with the pro- 
visions of this clause shall be on the basis of an ordinary 
day of 7.6 hours. 

17.—Annual Leave. 
(1) Except as hereinafter provided, a period of five 

consecutive weeks leave with payment as prescribed in 
subclause (4) of this clause shall be allowed annually to 
an employee after a period of 12 months' continuous 
service. 

(2) Leave shall be allowed on a pro rata basis to that 
prescribed in subclause (1) of this clause to an employee 
after the completion of six months' continuous service 
and thereafter, after the completion of each four 
months' service. 

(3) The provisions of subclause (2) of Clause 16.— 
Holidays of this award apply mutatis mutandis to this 
clause. 

(4) An employee before going on leave shall be paid 
the wages he would have received in respect of the 
ordinary time he would have worked had he not been on 
leave during the relevant period. For the purposes of this 
subclause ordinary time means ordinary days of shifts of 
7.6 hours. 

(5) During a period of annual leave an employee shall 
receive a loading of 25 per cent on his rate of wage as pre- 
scribed by subclause (4) of this clause. Provided that 
where the employee would have received shift loadings 
pursuant to the relevant award had he not been on leave 
during the relevant period and such loadings would have 
entitled him to a greater amount than the loading of 25 
per cent then the shift loadings shall be added to the rate 
of wage earlier herein referred to in lieu of the 25 per cent 
loading. 

(6) (a) Continuous shift employees, that is shift 
employees engaged in a continuous process who are 
rostered to work regularly on Sundays and holidays shall 
be allowed one week's leave in addition to the leave pre- 
scribed in subclause (1) of this clause. 

(b) Where an employee with 12 months' continuous 
service is engaged for part of a qualifying 12 monthly 
period as a continuous shift employee, he shaU be 
entitled to have the period of annual leave to which he is 
otherwise entitled increased by that proportion of the 
additional week as the number of shifts worked by him at 
ordinary rates bears to the fuE number of such shifts in 
the qualifying 12 monthly period. 
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(7) For the purpose of this clause, "week" means — 
(a) In the case of a day employee or shift employee, 

the time span in which the 38 ordinary hours of 
work would fall, and 

(b) In the case of a continuous shift employee, the 
time span in which five ordinary time rostered 
shifts would fall or seven consecutive days, 
whichever is the lesser. 

(8) The amounts to be paid hereunder shall be 
calculated at the rate prevailing at the time the payment is 
made. 

(9) If any of the holidays prescribed in Clause 16.— 
Holidays of this award falls during the employee's period 
of annual leave, and is observed on a day which in the 
case of that employee would have been an ordinary 
working day the employee shall have one extra day added 
to the period of annual leave. 

(10) This clause shall not apply to casual employees. 

(11) (a) An employee who, at the commencement of 
his annual leave, has an entitlement to payment for non- 
attendance on the grounds of personal ill health for not 
less than 40 hours under the provisions of Clause 23.— 
Sick Leave of this award, produces to the employer a 
certificate from a qualified medical practitioner that 
during his annual leave he was confined to his home or to 
a hospital for a period of at least five consecutive days for 
a reason which, if he had not been on annual leave, 
would have entitled him to payment under the provisions 
of the said Clause 23.—Sick Leave of this award shall be 
deemed to be absent from work through sickness for so 
much of that period as he would otherwise have been 
entitled to payment under that clause. 

(b) An employee to whom paragraph (a) of this 
subclause applies shall take the period deemed to be 
absent through sickness as annual leave at a time 
convenient to the employer but on ordinary pay, without 
the loading prescribed in paragraph (c) of subclause (2) 
of this clause. 

(12) Where an employee uses annual leave travel 
assistance in accordance with Clause 18.—Annual Leave 
Travel Assistance of this award. 

(a) He shall be paid travelling time of eight hours at 
single time for the days on which he travels 
notwithstanding that the employee may 
complete a shift or part of a shift for that day. 

(b) The employer may require an employee 
proceeding on leave by air to work part of a 
shift immediately before proceeding on or 
returning from leave, providing air transport 
scheduled departure and arrival times allow at 
least three hours of work. 

(c) An employee proceeding on leave and 
departing by road must complete the shift 
preceding the approved leave period and must 
return to site in time to commence the shift 
immediately following the approved leave 
period. 

(d) In the case of an employee departing by air who 
has worked a shift or part of a shift the day he 
departs, any further time he would normally 
have been rostered to work on that day shall 
not count as part of the annual leave period. 

(f) If an employee fails to comply with paragraphs 
(b) or (c) of this subclause he shall not be 
entitled to payment under paragraph (a) of this 
subclause. 

(g) To be entitled to the benefits of this subclause 
an employee must take annual leave for a 
period of at least one week. For the purposes of 
this paragraph leave consists of annual leave, 
accumulated leisure days and public holidays. 

(h) Payment shall not be payable under this 
subclause until an employee returns from leave. 

18.—Annual Leave Travel Assistance. 
(1) Subject to subclause (2) of this clause, an employee 

who takes his annual leave, or part thereof in accordance 
with subclauses (1) or (2) of Clause 17.—Annual Leave 
of this award away from Telfer and returns thereto upon 
the expiry of such leave: 

(a) Shall be entitled to the payment of a sum of 
money equivalent to the then current cost of a 
return air ticket to Perth in respect to the first 
four months completed continuous service and 
for every four months completed continuous 
service thereafter. 

(b) If married, the employee shall be further 
entitled to a sum of money equivalent to the 
then current cost of a return air ticket to Perth 
for his wife and for each subsequent child over 
three years of age. 

(2) (a) An entitlement to annual leave travel assistance 
must be taken as soon as practicable after the entitlement 
becomes due. 

(b) An entitlement to annual leave travel assistance 
must be taken prior to the next entitlement becoming due 
unless agreement is reached, in writing, with the 
employer to allow otherwise. 

(3) After four months' continuous service, if an 
employee's services are terminated for any reason other 
than misconduct, the employee shall be paid the 
equivalent to the current cost of an air ticket to Perth. 

(4) When proceeding on leave an employee shall be 
paid: 

(a) where such travel is by aircraft, half the entitle- 
ment accruing pursuant to subclause (1) of this 
clause and the remainder thereof upon his 
return to work 
and 

(b) where such travel is other than by aircraft the 
full entitlement for each period accruing 
pursuant to subclause (1) of this clause. 

(5) Ticketing and travel arrangements shall be the 
responsibility of the em.ployee. Provided that should an 
employee who proceeded on leave and travels by air so 
request, the employer shall arrange for a ticket voucher 
for return to site to be available at the Perth Office of the 
airline. 

(6) The employer may deduct from any moneys due to 
an employee the cost of any moneys paid under the 
provisions of this clause if the employee fails to resume 
his contract of employment after the taking of annual 
leave. 

19.—Bereavement Leave. 
An employee, other than a casual employee, shall on 

the death within Australia of a wife, husband, father, 
mother, brother, sister, child or stepchild, be entitled on 
notice of leave without deduction of pay for a period not 
exceeding the number of hours worked by the employee 
in five ordinary working days. 

20.—Long Service Leave. 
The Long Service Leave provisions published in 

Volume 64 of the Western Australian Industrial Gazette 
at pages 1 to 4 both inclusive shall apply to the employee 
and employers upon whom this award is binding except 
that Clause 3.—Period of Leave thereof shall be replaced 
by the following clause. 

Clause 3.—Period of Leave: 
(1) The leave to which an employee shall be entitled or 

deemed to be entitled shall be as provided in this 
subclause. 

(2) Subject to the provisions of paragraphs (5) and (6) 
of this subclause — 

Where an employee has completed at least 10 years' 
service, the amount of leave shall be — 

(a) in respect of each 10 years' service completed — 
13 weeks; 
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(b) in respect of 10 years' service completed after 
the first 10 years — 13 weeks; 

(c) in respect of each seven years' service 
completed after the first 20 years — 13 weeks; 

(d) on the termination of the employee's 
employment — 

(i) by his death; or 
(ii) in any circumstances otherwise than by 

his employer for serious misconduct; 
in respect of the number of years' service with 
the employer completed since he last became 
entitled to an amount of long service leave — a 
proportionate amount on the basis of 13 weeks' 
leave for 10 years' service or as the case may be 
on the basis of 13 weeks' leave for seven years' 
service. 

(e) Notwithstanding the provisions of placitum (a) 
of this paragraph and subject to paragraphs (5) 
and (6) of this subclause an employee shall be 
deemed to be entitled to she weeks' leave after 
completing five years' continuous service. 
Leave taken pursuant to this subparagraph 
does not count as service for long service leave 
purposes but does not break the continuity of 
service. 

(3) Subject to the provisions of paragraph (6) of this 
subclause, where an employee has completed at least 
three years' service, but less than 10 years' service since 
its commencement and his employment is terminated — 

(a) by his death; or 
(b) by the employer for any reason other than 

serious misconduct; or 
(c) by the employee on account of sickness or 

injury to the employee or domestic or other 
pressing necessity where such sickness or injury 
or necessity is of such a nature as to justify or in 
the event of a dispute is, in the opinion of the 
Special Board of Reference, of such a nature as 
to justify such termination; 

the amount of the leave shall be such proportion of 13 
weeks' leave as the number of completed years of such 
service bears to 10 years. 

(4) In the cases to which paragraphs (2) (d) and (3) of 
this subclause apply the employee shall be deemed to 
have been entitled to and to have commenced leave 
immediately prior to such termination. 

(5) An employee whose service with an employer 
commenced before 1 June 1979 and whose service would 
entitle him to long service leave under this clause shall be 
entitled to leave calculated on the following basis — 

(a) for each completed year of service commencing 
before 1 June 1979, an amount of leave calcu- 
lated on the basis of 13 weeks' leave for 15 
years' service; and 

(b) for each completed year of service commencing 
on or after 1 June 1979, an amount of leave 
calculated on the basis of 13 weeks' leave for 10 
years' service or on the basis of 13 weeks' leave 
for seven years' service as the case may be. 

Provided that such an employee shall not be entitled to 
long service leave until his completed years of service 
entitle him to 13 weeks' leave. 

(6) An employee to whom paragraphs (2) (d) and (3) of 
this subclause apply whose service with an employer 
commenced before 1 June 1979 shall be entitled to an 
amount of long service leave calculated on the following 
basis — 

(a) for each completed year of service commencing 
before 1 June 1979, an amount of leave 
calculated on the basis of 13 weeks' leave for 15 
years' service; and 

(b) for each completed year of service commencing 
on or after 1 June 1979, an amount of leave 
calculated on the basis of 13 weeks' leave for 10 
years' service or 13 weeks' leave for seven years' 
service as the case may be. 

21.—Long Service Leave Travel Assistance. 
(1) An employee shall be entitled to travel assistance 

for long service leave under the same terms and 
conditions as annual leave travel assistance provided by 
Clause 18 of this award except as provided otherwise in 
this clause. 

(2) The entitlement to long service leave travel 
assistance shall be on the basis of one fare in respect of 
each 10 years' service. However an employee may avail 
himself of that fare whenever long service leave is taken. 

(3) This clause does not apply to an employee who 
takes annual leave in conjunction with long service leave. 

22.—Job Stewards. 
An accredited job steward shall be entitled to time off 

duty without loss of pay for the time reasonably and 
necessarily spent on Union business, provided that the 
absence from duty is subject to prior arrangement and is 
approved by the employer. The approval of the employer 
required pursuant to the clause shall not be unreasonably 
withheld. 

23.—Safety Boots and Protective Clothing. 
(1) Each employee shall be supplied with one pair of 

safety boots free of charge at the commencement of his 
employment with the employer. If an employee requires 
a replacement pair of boots, such replacement will be 
provided by the employer upon the presentation of the 
unserviceable boots to the employer. 

(2) Boilermakers, Greasers, Servicemen, Drillers and 
Workshop employees shall, upon their request be issued 
with two pairs of overalls. Such overalls shall be available 
for replacement upon return of worn out overalls. Such 
overalls shall be available for replacement upon return of 
worn out overalls up to a maximum of three pairs per 
annum. 

(3) Rubber gloves shall be provided for employees 
handling cyanide, exanthates or corrosive acids. 

(4) Suitable protective clothing shall be provided for 
employees coming into contact with quick-lime, 
corrosive acids or hot slag. 

24.—Sick Leave. 
(1) (a) An employee (other than a casual employee) 

who is unable to attend or remain at his place of 
employment during the ordinary hours of work by 
reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
following provisions. 

(b) Entitlement to payment shall accrue at the rate of 
one sixth of a week for each completed month of service 
with the employer. 

(c) If in the first or successive years of service with the 
employer an employee is absent on the ground of 
personal ill health or injury for a period longer than his 
entitlement to paid sick leave, payment may be adjusted 
at the end of that year of service, or at the time the 
employee's services terminate, if before the end of that 
year of service, to the extent that the employee has 
become entitled to further paid sick leave during that 
year of service. 

(d) For the purposes of this clause a week means an 
ordinary working week of 38 hours. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year 
and subject to this clause may be claimed by the 
employee if the absence by reason of personal ill health 
or injury exceeds the period for which entitlement has 
accrued during the year at the time of the absence. 
Provided that an employee shall not be entitled to claim 
payment for any period exceeding 10 weeks in any one 
year of service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably 
practicable advise the employer of his inability to attend 
for work, the nature of his illness or injury and the 
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estimated duration of the absence. Provided that such 
advice, other than in extraordinary circumstances shall 
be given to the employer within 24 hours of the 
commencement of the absence. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a 
medical practitioner dated at the time of the absence or 
who fails to supply such other proof of the illness or 
injury as the employer may reasonably require provided 
that the employee shall not be required to produce a 
certificate from a medical practitioner with respect to 
absences of two days or less unless after two such 
absences in any year of service the employer requests in 
writing that the next and subsequent absences in that year 
if any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who 
suffers personal ill health or injury during the time when 
he is absent on annual leave and an employee may apply 
for and the employer shall grant paid sick leave in place 
of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his place of residence or a 
hospital as a result of his personal ill health or injury for a 
period of five consecutive days or more and he produces 
a certificate from a registered medical practitioner that 
he was so confined. Provided that the provisions of this 
paragraph do not relieve the employee of the obligation 
to advise the employer in accordance with subclause (3) 
of this clause if he is unable to attend for work on the 
working day next following his annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he proceeded 
on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by the 
paid sick leave and the replaced annual leave may be 
taken at another time mutually agreed to by the employer 
and the employee or, failing agreement, shall be added to 
the employee's next period of annual leave or, if 
termination occurs before then, be paid for in 
accordance with the provisions of Clause 17.—Annual 
Leave of this award. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is subse- 
quently taken provided that the annual leave loading 
prescribed in Clause 17.—Annual Leave of this award 
shall be deemed to have been paid with respect to the 
replaced annual leave. 

25.—Redundancy. 
(1) An employee shall be deemed to have been made 

redundant if his services are no longer required by the 
employer because he has become surplus to requirements 
on account of technological change or re-organisation of 
work or production methods or procedures except if he is 
offered but does not accept alternative employment with 
the employer, whether in his then classification or 
otherwise. 

(2) The employer shall give one month's notice to the 
Union of which an employee is a member if it is intended 
to terminate the services of such employee on the ground 
that he is redundant. 

(3) In the event that an employee is made redundant 
pursuant to subclauses (1) and (2) of this clause he shall 
at termination be paid the equivalent of five weeks' 
ordinary pay plus two additional week's ordinary pay for 
each completed year of service. 

(4) Any dispute over whether an employee should be 
entitled to redundancy pay shall be referred to the 
Commission for hearing and determination. 

(5) This clause does not affect the right of the 
employer to dismiss an employee for misconduct or 
unsatisfactory service. 

26.—Stand-Downs (In Pit) Due to Inclement Weather. 
If an employee in the pit is stood down due to cyclone 

or inclement weather he shall be entitled to eight ordinary 
hours pay. However, if the employee has commenced 
work and is subsequently stood down he shall be paid for 
the whole of the period he would otherwise have worked. 

27.—Right of Entry. 
A duly accredited official of a union party to this 

award shall have the right to enter the employer's 
premises, but shall not without the permission of the 
employer interview workers during their working hours. 

28.—Definitions. 
Mine Sampler means an employee, who amongst other 

duties collects samples from drills in the mine area, 
provides assistance to surveyors in the pit and carries out 
sample preparation work and any other general duties 
that may be required of him. 

These variations shall take effect as from the beginning 
of the first pay period commencing on or after the 1st day 
of January 1986. 

29.—Weekend Availability Allowance. 
(1) Where a worker keeps himself available on a 

Saturday in the case that he may be called out in order to 
support the maintaining of the continuous process 
operations he shall be entitled to be paid an equivalent of 
four hours' payment at ordinary time rates. 

(2) Where a worker keeps himself available on a 
Sunday in the case that he may be called out in order to 
support the maintaining of the continuous process 
operations he shall be entitled to be paid an equivalent of 
eight hours payment at ordinary time rates. 

(3) Any entitlements for payments for callouts that 
actually occur during a period that a worker is keeping 
himself available shall be in addition to any entitlements 
under this clause. 

AWARDS/AG RE EME NTS — 
Variation of — 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1318 of 1987. 

Between the Construction, Mining and Energy Workers 
Union of Australia, Western Australian Branch, 
Applicant and Harbourworks Clough Joint 
Venture, Respondent. 

Order. 
HAVING heard Mr D. Schapper on behalf of the appli- 
cant, and Mr J.M. Stockden on behalf of the respon- 
dent, and by consent, the Commission, pursuant to the 
powers conferred on it by the Industrial Relations Act 
1979, hereby orders — 

That the Building Trades (Construction) Award 
No. 14 of 1978 be varied in accordance with the 
following schedule and that such variation shall 
have effect on and from the date hereof. 

Dated at Perth this 16th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 
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Schedule. 
Delete Appendix D and insert in lieu thereof: 

Appendix D — North West Shelf Gas Project. 

1.—Application. 
This Appendix shall apply to employees eligible to be 

members of the member unions of the Building Trades 
Association of Unions of Western Australia (Association 
of Workers) engaged by the respondent employers to 
carry out work covered within the scope of the Building 
Trades (Construction) Award on construction work 
associated with the North West Shelf Gas Project, on the 
Burrup Peninsula, Western Australia. Insofar as 
builders' labourers are employed on the project this 
Appendix shall apply to the Construction Village 
Extensions and the Administration Block sites. 

The provisions of the Building Trades (Construction) 
Award 1979 shall apply to such work unless any such 
provisions are inconsistent with the provisions of this 
Appendix, in which case the provisions of this Appendix 
shall apply. 

In the event of any dispute arising concerning the 
application of this Appendix, and agreement on the 
matter cannot be reached by the parties, the matter shall 
be referred to the Western Australian Industrial 
Relations Commission for determination. 

2.—Scope. 
This Appendix shall apply to all work associated with 

the construction of the North West Shelf Gas Project on 
the Burrup Peninsula. 

3.—Term. 
The term of this Appendix shall be for the duration of 

the construction of the LNG Phase of the Project 
including LNG Process Trains 1 and 2 and supporting 
utility systems, storage, loading and related facilities and 
in any event shall not expire earlier than 31 December 
1989 and except as otherwise provided in this Appendix 
shall take effect on and from 16 October 1987. 

4.—Site Disability Allowance. 
To compensate for the conditions which exist and far 

exceed those conditions which are provieed for within the 
award, including excessive dust, heat and extremes of 
terrain, an employee shall be entitled to a payment of 
$1.19 per hour for each hour worked. 

5.—Special Rates. 
Employees shall be paid an allowance at the rate of 

$2.58 per hour for each hour worked to compensate for 
disabilities associated with the following classes of work 
and in lieu of the relevant amounts in Clause 9.—Special 
Rates and Provisions of this award, whether or not such 
work is performed in any one hour: 

(a) dirty or offensive work; 
(b) work in wet places; 
(c) work in any confined space; 
(d) handling charcoal, pumice, granulated cork, 

silicate of cotton, insulwool, slag wool, or 
other recognised insulation material of a like 
nature, or working in the immediate vicinity so 
as to be affected by the use thereof; 

(e) work in a place where fumes of sulphur or other 
acid or other offensive fumes are present. 

When working outside the categories here listed the 
employee shall receive the appropriate additional rate 
prescribed in Clause 9.—Special Rates and Provisions of 
this award. 

6.—Safety Footwear. 
(1) Each employee when commencing on site shall be 

entitled to the supply of one pair of safety boots as a free 
issue. 

(2) Each employee shall be entitled to a payment of 10 
cents per hour for each hour worked to enable him to 
maintain and replace his safety footwear as necessary. 

(3) It is a condition of employment that employees 
wear and maintain in good condition their safety foot- 
wear. It is recognised by the parties to the Appendix that 
failure to observe these regulations may result in 
disciplinary action. 

7.—Living Away From Home. 
(1) Married employees who qualify for the provisions 

of paragraph (b) subclause (3) of Clause 21.—Living 
Away From Home — Distant Work and who choose to 
live in a caravan, or other accommodation rather than at 
the camp provided by the employer, will be paid an 
allowance of $275 per week in lieu of the allowance 
prescribed therein. 

The quantum prescribed in this subclause may be 
reviewed by the parties after a period of six months from 
1 October 1987 and every six months thereafter subject to 
rent, caravan hire and caravan charge movements in 
Karratha. 

(2) For the purpose of this clause a married employee 
includes: 

(a) A person who has a de facto spouse, and 
(b) A person who is a sole parent with dependent 

children. 
(3) Employees who qualify for the allowance 

prescribed in subclause (1) of this clause and who elect to 
lawfully return home in the event of a Christmas shut- 
down or over the Easter break or for a period of annual 
leave or rest and recreation leave shall be entitled to be 
paid the allowance prescribed in subclause (1) of this 
clause. 

(4) An employee who qualifies for the provisions of 
paragraph (a) subclause (3) of Clause 21 .—Living Away 
From Home — Distant Work and who is provided with 
board and lodging in the Hearson Village Single Persons 
Quarters, shall be paid a meal allowance of $30.(X) per 
week in lieu of being provided with a meal free of charge 
in the Single Persons Quarters Dining Rooms on Sunday 
lunch and two other evening meals to be nominated and 
agreed between the Unions and all employers. 

Provided that an employee who opts to partake of a 
meal in the Single Persons Quarters Dining Rooms on the 
occasions referred to herein shall be required to pay an 
amount of $10.(X) per meal on each such occasion. 

This subclause shall not take effect until agreement has 
been reached between the parties in respect to the 
nominated meals referred to herein. 

8.—Travel Allowance. 
Employees performing work to which this Appendix 

applies, and residing at Roebourne shall, in lieu of the 
provisions of Clause 15 of the award, be paid a travel 
allowance of $14.00 per day. Provided that this 
allowance shall not be payable where the employer 
provides transport in accordance with Clause 12A of this 
award. 

9.—Rest and Recreation Leave. 
Employees engaged on work to which this Appendix 

applies and who qualify for Rest and Recreation Leave in 
accordance with subclause (8) of Clause 21 of this award 
shall be entitled to such leave: 

(1) after 10 weeks' continuous service in lieu of the 
four months' continuous service provided therein if they 
are in receipt of the allowance prescribed in subclause (1) 
of Clause 7 of this Appendix to cover expenses 
reasonably incurred for board and lodging, or 

(2) after eight weeks' continuous service in lieu of the 
four months' continuous service provided therein if they 
are provided with board and accommodation in the 
Hearson Construction Village Single Persons Quarters. 
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10.—Rest Periods. 
(1) Employees engaged on work to which this 

Appendix applies shall, in lieu of the provisions of 
subclause (2) Clause 14 of the Award, be entitled to one 
break of 10 minutes each morning and one break of 10 
minutes each afternoon. 

(2) An employer and employee may agree to any 
variation of the provisions of this clause to meet the 
circumstances of the work in hand provided that the 
employer shall not be required to make payment in excess 
of the time prescribed for rest periods in this clause. 

11.—Meal Interval. 
Notwithstanding the provisions of subclauses (2), (3) 

and (4) of Clause 13.—Hours of this award and subject 
to agreement between the employer and the employee an 
employee may be required to work for up to six hours 
before the cessation of work for the purpose of a meal. 

12.—Special Conditions of Employment Payment. 
(1) Subject to the conditions prescribed herein, an 

employee who is ready, willing and available for work on 
each day Monday to Saturday for not less than 54 hours 
per week, except for an employee engaged on Shift 
Work, and who works as directed by his employer, shall 
be entitled to a payment at the rate of $100 per week. 
Provided that an employee engaged on shift work, shall 
work not less than 54 hours over his rostered week. 

(b) This payment shall accrue weekly and be only paid 
in consequence of termination of employment. 

(2) An employee who in any week, but for absence on 
paid leave in accordance with the award would have 
qualified to accrue the payment under subclause (1) of 
this clause, shall be entitled to accrue such payment 
notwithstanding the absence on leave. 

(3) An employee who is absent in any week, other than 
in accordance with subclause (2) of this clause, shall be 
entitled to accrue that portion only of the payment 
prescribed in subclause (1) of this clause, calculated by 
reference to the time worked in that week in accordance 
with subclause (9) hereof. 

(4) The payment prescribed in subclause (1) of this 
clause shall be forfeited in any week in which an 
employee engages in industrial action. 

Provided that, in any week in which industrial action 
occurs after an employee has complied with the 
provisions of the Project Disputes Procedure in Clause 
15 of this Appendix, an employee shall forfeit only that 
portion of the payment as is referable to the period of 
industrial action, calculated in accordance with 
subclause (9) hereof. 

(5) An employee engaged on site for less than one 
week shall accrue the payment of the allowance only for 
those days which he worked within that week, calculated 
in accordance with subclause (9) hereof. 

(6) An employee commencing or terminating employ- 
ment with his employer after the beginning of a week 
shall accrue the payment on the basis of the number of 
hours worked within that week, calculated in accordance 
with subclause (9) hereof. 

(7) In the case of termination for misconduct or where 
the employee fails to give notice in accordance with the 
Award, the payment will not accrue for that week. 

(8) An employee who works in excess of 54 hours per 
week shall be paid an additional $1.85 per hour for each 
hour so worked. 

(9) For the purposes of this clause payments which 
may accrue or be forfeited for any portion of a week shall 
be made on the basis of $1.85 per hour for each hour 
worked. 

(10) Except as provided for in Clause 19.—Liberty to 
Apply of this Appendix the amount prescribed in sub- 
clause (1) of this clause shall not increase throughout the 
term of the Appendix. 

13.—Cyclone Procedure. 
(1) Notwithstanding the provisions of the award and 

subject to the provisions of this clause, the following 
shall apply when, because of a cyclone, the employer 
stands down those employed under this award. 

(2) Each employee who — 
(a) at the commencement of the cyclone period 

reports for and remains at work until otherwise 
directed by the employer, and 

(b) following the "all clear" resumes duty in 
accordance with the direction of the employer, 
shall be paid for the normal rostered ordinary 
time and overtime hours occurring during the 
stand down. 

(c) Notwithstanding the provisions of this sub- 
clause, an employee who prior to the stand 
down due to a cyclone has commenced an 
overtime shift shall be paid what would have 
been earned on that shift but for the stand 
down. 

(3) An employee who, on any day during the cyclone 
stand down — 

(a) is required for work and is requested to do so by 
the employer; and 

(b) is not willing or available to work when so 
requested, 

is not entitled to pay for that day. 
(4) An employee who is required to remain at or who is 

called out to work during the period of time in which the 
operation has been stood down because of a cyclone shall 
be paid for all time worked at penalty rates but not so as 
to exceed a maximum of double time unless the day 
concerned is a public holiday in which event the 
maximum payment, subject to other provisions of this 
Appendix, shall not exceed 2 Zi times the single time rate. 

(5) (a) After the "all clear" has been given each 
employee shall be notified by the employer of: 

(i) the time at which normal operations are to 
resume; and 

(ii) the time at which employees are to resume 
work; and 

an employee who does not present for work at the time 
referred to in subparagraph (ii) is in respect of that day 
only entitled to payment for time worked. 

(b) The notification to be given by the employer to the 
employee pursuant to paragraph (a) of this subclause 
may be per medium of written notice or by special 
announcement broadcast by radio and/or television 
provided that such an announcement is repeated at not 
less than hourly intervals on at least two occasions prior 
to the then stated time at which normal operations are to 
be resumed. 

(6) Where, on the day following the resumption of 
normal operations or on any subsequent day, an 
employee cannot, because of damage caused to the 
operations by cyclone, be usefully employed, the 
employer may stand the employee down without pay. 

14.—Christmas Leave and Travel. 
Employees who qualify for the provisions of Clause 9 

of this Appendix may return to their home or to Perth or 
to any other place at Christmas — 

(1) by availing himself of the entitlement to leave and 
travelling prior to the next accrual period; or 

(2) by availing himself of leave and travelling in 
advance but, if by service subsequent to the taking of 
leave an entitlement to leave and travelling does not 
accrue, any payment of ordinary pay for the period of 
leave and the cost of air fares shall be refunded to the 
employer unless the services of the employee are 
terminated by the employer through no fault of that 
employee. For the purposes of this provision the 
employer may deduct any amount to be refunded from 
any moneys otherwise due to the employee under his 
contract of employment. 
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15.—Project Disputes Procedure. 
Disputes Procedures. 

All parties understand the importance of the Project 
and in the interests of continued smooth running agree 
that every endeavour will be made to resolve disputes by 
using the following procedures. 

The parties agree at all times to abide by the following 
procedure and work will continue without any industrial 
action while the parties seek resolution. 

Note 1: Site Contractors acknowledge that during the 
following procedure and at any time as negotiations 
proceed it may be necessary to report back to, or gain 
instruction from, the workforce. However, where such 
meetings are required, the unions agree to minimise 
disruption and will obtain the agreement of management 
about timing and the venue for the meeting otherwise 
work will continue as normal. 

Note 2: Contractors or their representatives will make 
themselves available upon the request of the shop 
steward so as to quickly deal with the grievance or claim 
being raised. However, all parties need to understand 
that the process of negotiation and consultation takes 
time. 
1. The shop steward will discuss any claim or grievance 

with the staff member responsible for industrial 
relations. If the matter remains unresolved then it 
will be brought to the attention of the Contractors 
Project Manager. 

2. In the event of negotiation not resolving the claim or 
grievance the shop steward will involve the 
appropriate union official, likewise the employer 
may seek the assistance of the Confederation of 
Western Australian Industry (Inc), in a further 
attempt to resolve the matter through direct 
negotiation. 

3. Sensible time limits will be allowed for the 
completion of steps 1 and 2. However, unless by 
mutual agreement between the parties, these steps 
could take up to three working days providing the 
Union Official(s) to be involved is/are available in 
that time. 

4. In order to allow for the peaceful resolution of 
grievances the parties shall be committed to avoid 
stoppages of work, lockouts or any other bans or 
limitations on the performance of work while the 
procedures of negotiations and conciliation are 
being followed. 

5. The Employer shall ensure that all practices applied 
during operation of the procedure are, in 
accordance with safe working practices and 
consistent with established custom and practice at 
the workplace. 

6. Emphasis shall be placed on a negotiated settlement. 
However, if the negotiation process is exhausted 
without the dispute being resolved, the parties may 
jointly or individually refer the matter to the WA 
Industrial Relations Commission and/or the 
Australian Conciliation and Arbitration Commis- 
sion for assistance in resolving the dispute. 

Demarcation. 
In the event of two or more unions competing for the 

same work and an issue of demarcation arises, the 
following procedure should apply. 

All unions agree that as different unions claim 
different work around the country, rather than the 
competing unions resorting to industrial action in 
support of their claims, they will maintain the manner or 
method of carrying out the work immediately prior to the 
claims being made and will resolve inter-union disputes 
by negotiation. 

Where the union parties are unable to resolve the 
demarcation they will agree to refer the matter to the WA 
Industrial Relations Commission and/or the Australian 
Conciliation and Arbitration Commission. 

No party shall be prejudiced as to final settlement by 
the continuance of work in accordance with this 
procedure. 

Contractors acknowledge that they will work all 
employees in accordance with their trade/licence or skill 
competence and recognise employees will be worked 
within their assigned classification. 

Furthermore, where the nature of the work requires or 
where circumstances arise an employer may require a 
non-tradesperson to undertake duties of a routine or 
general nature which he would not normally perform 
within his classification but for which he is competent. 

In such circumstances the employee will be paid at the 
higher rate of pay for which he is classified. 

16.—Safety Procedures. 
Safety Committee. 

(1) Each Main Subcontractor will have an employee 
Safety Representative and Deputy (the Deputy to relieve 
during the absence of the Safety Representative), in each 
major construction area who will represent all workers 
employed by both the Subcontractor and Lower Tier 
Subcontractor in that area. 

(2) Any worker may contact the Management or 
Safety Representative as he requires. If a Safety 
Representative does not have the required knowledge in a 
specific field, he may call upon a person within that 
contract who has the appropriate knowledge or, subject 
to authorisation by his Supervisor, to contact a person 
outside that Contract who has the appropriate 
knowledge. 

(3) Each Safety Representative shall meet weekly with 
the Subcontractor's nominated Safety Co-ordinator to 
discuss the Subcontractor's Safety Programme. 

(4) An Area Safety Advisory Committee shall be 
established in each major construction area as defined. 

The Area Safety Advisory Committee will consist of 
the KJR Area Manager, KIR Accident Prevention 
Advisors, Subcontractors' nominated Safety Co- 
ordinators and employees Safety Representatives 
working within the defined area. There shall be one 
employee Safety Representative for each Subcontractor 
working within the defined area. 

Each Subcontractor representative shall only be 
required to attend one Area Safety Advisory Committee 
each fortnight. 

Subcontractors shall be designated to an Area Safety 
Advisory Committee based on the Area within which the 
majority of the Subcontractor's work is to be performed. 

The Area Safety Advisory Committee Meeting will be 
held fortnightly with a duration normally of one hour. 
The Area Safety Advisory Committee shall review the 
safety performance within that area. 

(5) A Site Safety Advisory Committee Meeting shall be 
held monthly with a duration normally of one hour. 

The Site Safety Advisory Committee will consist of 
KJR Accident Prevention Advisors, and two Sub- 
contractors nominated Safety Co-ordinators and two 
Employee Safety Representatives from each of the Area 
Safety Advisory Committees. 

The Site Safety Advisory Committee shall review the 
safety performance of the Project job-site. 

(6) If it becomes apparent that more than one 
Employee Safety Representative is required on a 
Contract because of the nature of the job, further 
discussions will take place between the parties (KJR, 
Subcontractor and Unions). 

(7) There will not be any deduction of wages for time 
spent on safety matters by the Safety Representative 
when the time so spent has been authorised by his 
Employer. 

(8) Each Safety Representative will be identified by an 
appropriate sticker which will be affixed to his safety 
helmet. 
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Safety Disputes Settlement Procedures. 
(1) The provisions of this subclause shah apply in 

addition to those matters set out elsewhere in this 
subclause. 

(2) It is the intention of the Procedure to prevent 
injury and to eliminate disputes likely to cause stoppages 
of work and loss of earnings. 

(3) Where a safety grievance related to an immediate 
danger arises, employees shall, if necessary, remove 
themselves from the immediate work area and then 
advise their immediate Supervisor. 

(4) Safety Grievance Procedure: 
(a) Employees shall raise problems of a safety 

nature with their Foreman or Supervisor in the 
first instance. 
Where an employee encounters what he 
believes to be a safety hazard or is allocated 
work to perform in what he considers consti- 
tutes an unsafely situation, he shall immediate- 
ly advise his Foreman or Supervisor and the 
work process in question shall not be carried 
out until such time as the matter has been 
finally determined except under such condi- 
tions as are agreed between the parties. 

(b) Supervisors shall immediately discuss the 
matter with the employee with a view to 
resolving the problem without delay. 

(c) Should the safety grievance remain unsolved, 
the Management of the employees concerned, 
the Safety Representative with that employer in 
that area, and a KJR Accident Prevention 
Advisor, shall meet and inspect the work area 
to ascertain a resolution to the safety grievance. 

(d) If the safety grievance is still not resolved, the 
Construction Safety Branch Inspector and the 
appropriate officials of the Union or Unions 
concerned shall be advised by the Sub- 
contractor. The Construction Safety Branch 
Inspector may be requested by any of the 
parties to advise on the application and inter- 
pretation of the Construction Safety Act and 
Regulations. 

(e) All parties shall endeavour to maintain 
continuous productive work for those workers 
not in the immediate area concerned. 
Employees who have been removed from the 
immediate area where a safety hazard exists, 
may be allocated by the Subcontractor, 
alternative work in another area. 

(f) Provided the above safety grievance procedure 
is complied with, there will be no deduction of 
wages for employees who are removed from 
their immediate work area due to a safety 
hazard. 

Minimum Scaffold Requirements. 
(1) Proper access, kickboards and planks are to be 

lashed to have uniformity of scaffolding around the site. 
Kickboards are required to be installed on all working 
platforms that exceed three metres in height. 

(2) When a licensed scaffolder is required to supervise 
the erection of scaffolding and the licensed scaffolder is 
completely satisfied that the requirements have been met 
(no bent tubes, frames, etc), he will affix his personal tag 
to such scaffold. 

(3) Any scaffold to be built about she metres from the 
ground must be erected under the direct visual super- 
vision of a licensed scaffolder. 

(4) Any tubular scaffolding to be built, as referred to 
in Division 2 of the WA Construction Safety 
Regulations, must be erected under the direct visual 
supervision of a licensed scaffolder. 

(5) All incomplete scaffolds will have a sign placed on 
them stating: 

DANGER — KEEP OFF 
SCAFFOLDERS ONLY 

(6) Scaffolders are not expected to erect any 
scaffolding if there is insufficient material, or if the 
material for the scaffolding is of a sub-standard nature. 

(7) Scaffolding erected in an unworkmanlike manner 
will not be acceptable on the site. 

(8) Unauthorised persons shall not interfere with 
scaffolds. 

(9) A person shaU not do the work of an unlicensed 
scaffolder unless: 

(a) He has been issued with a "permit" by a KJR 
on-site Accident Prevention Advisor following 
advice from the Employer that the proposed 
unlicensed scaffolder has had suitable 
experience. Suitable experience shall mean that 
a person has had a minimum of three months 
experience in construction work. 

(b) He works under the visual supervision of a 
licensed scaffolder on work defined in points 
(3) and (4) above. 

An unlicensed scaffolder may perform scaffolding 
work on work other than scaffolding work defined in 
points (3) and (4) above, without the requirement to 
work under the visual supervision of a licensed 
scaffolder. 

(10) Only persons authorised in accordance with the 
above procedures shall erect scaffolding work. 
Unsatisfactory Equipment. 

(1) Workmen shall not be required to use unsafe or 
unsatisfactory rigging or scaffolding equipment. 

(2) All chain slings shall be clearly marked with their 
safe working load. 

(3) KJR shall provide an area away from the work site 
where any unsatisfactory scaffolding and rigging gear 
may be deposited after the Employer concerned has been 
notified. 
Transport On Site. 

No worker shall ride in the back of a vehicle which 
does not have suitable seating and adequate covering. 
Excavations or Trenches. 

A worker shall not enter an excavation or trench, as 
referred to in Division 8 of the Construction Safety 
Regulations, unless that excavation or trench has been 
inspected by an inspector of the Construction Safety 
Branch or a KJR Site Accident Prevention Advisor. 
Excavation and Driving of Pegs Procedure. 

Prior to any excavation or peg driving below grade is 
commenced anywhere on the site, details of the proposed 
excavation location, method and reasons are to be sub- 
mitted to KJR for approval in accordance with the 
Excavation Permit Procedure. 

Under no circumstances shall any excavation or peg 
driving proceed until the employee carrying out the work 
has an approved permit which he has signed and the 
excavation area has been marked showing any other 
services in the area. 

No employee is expected to perform such work unless 
he has a copy of the Excavation Permit in his possession. 

17.—No Extra Claims. 
Except in respect to Clause 19.—Liberty to Apply of 

this Appendix, it is a condition of this Appendix that the 
Unions undertake for the term of this Appendix not to 
pursue any extra claims in respect to construction work 
on the Burrup Peninsula except where consistent with 
National Wage Case Principles. 

18.—Saving. 
Neither this Appendix nor any part threof shall be used 

by the employers or the Unions before any Industrial 
Tribunal or in private negotiation in respect of pro- 
ceedings by or against any other employer or Union as it 
is recognised that the conditions of this Appendix relate 
only to the special and isolated circumstances which exist 
in respect to construction work on the Burrup Peninsula. 
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19.—Liberty to Apply. 
Liberty is reserved to the Unions to apply to amend 

this Appendix in respect to — 
(1) Clause 12.—Special Conditions of Employment 

Payment: Subject to agreement between the parties that 
there has been substantial compliance with the Project 
Dispute Procedure in Clause 14 of this Appendix up to 31 
March 1988, the Unions may apply to increase the 
amount prescribed in subclause (1) of Clause 12 of this 
Appendix from $100 per week to $115 per week to take 
effect from the beginning of the first pay period to 
commence on or after 1 April 1988 with a corresponding 
adjustment to the hourly rate calculation in subclause (9) 
of Clause 12 of this Appendix. 

(2) Clause 13.—Cyclone Procedure. 

20.—Second Tier Restructuring and Efficiency 
Wage Increase. 

For the purposes of this Appendix the rates of pay 
prescribed in Clause 8.—Rates of Pay of this Award shall 
commence from the beginning of the first pay period to 
commence on or after the date of ratification by the 
Commission or such other date as the Commission 
determines. - 

Schedule. 
1. Clause 9.—Additional Rates for Ordinary Hours: 

Delete this clause and insert in lieu thereof the 
following:— 

9.—Additional Rates for Ordinary Hours. 
(1) An employee who is required to work any of 

his ordinary hours between 7.00 p.m. and 7.00 a.m. 
Monday to Friday, both inclusive, shall be paid at 
the rate of an extra 85 cents per hour for each such 
hour, or part thereof worked, with a minimum 
payment of $1.70 per day. 

(2) All time worked during the ordinary hours of 
work on Saturdays and Sundays shall be paid for at 
the rate of time and a half. 

2. Clause 12.—Part-Time Employees: Delete 
subclause (3) of this clause and insert in lieu thereof the 
following:— 

(3) A part-time employee who is required to work 
any of his ordinary hours between 7.00 p.m. and 
7.00 a.m. Monday to Friday, both inclusive, shall be 
paid at the rate of an extra 85 cents per hour for each 
such hour, or part thereof worked, with a minimum 
payment of $1.70 per day. 

CATERING EMPLOYEES (NATIONWIDE 
FOOD SERVICE PTY LTD) AWARD 

No. A31 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, 

Union of Workers 
and 

Nationwide Food Service Pty Ltd. 
No. 1267 of 1986. 

CATERING EMPLOYEES (NATIONWIDE 
FOOD SERVICES PTY LTD) AWARD 1985. 

Various Catering Industry 

COMMISSIONER S.A. KENNEDY. 
24th day of September 1987. 

Order. 
HAVING heard Mr E.L. Fry on behalf of the applicant 
and Mr K.J. Farrell on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the Catering Employees (Nationwide Food 
Service Pty Ltd) Award 1985 be varied in accor- 
dance with the following Schedule and that such 
variation shall have effect with respect to Clause 
22.—Wages as from the beginning of the first pay 
period commencing on or after the 10th day of 
March 1987 and for the balance of the Schedule as 
from the beginning of the first pay period 
commencing on or after the 17th day of September 
1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.l Commissioner. 

3. Clause 14.—Meal Money: Delete from this clause 
the figures "$3.80" and insert in lieu thereof the figures 
"$4.73". 

4. Clause 22.—Wages: Delete this clause and insert in 
lieu thereof the following:— 

22.—Wages. 
The following shall be the minimum rates of wage 

payable to employees covered by this award — 

(1) Classifications (total wage per week): $ 
(1) Chef  
(2) Qualified Cook  
(3) Cook Employed Alone  
(4) Breakfast and/or Other Cooks .. 
(5) Bar Attendant  
(6) Waiter/Waitress  
(7) Steward/Stewardess  
(8) Cashier   
(9) Counterhand/Kiosk Attendant. 
(10) Kitchenhand  
(11) Laundress  
(12) Cleaner  
(13) General Hand  

307.80 
283.80 
269.80 
266.70 
269.30 
262.60 
262.60 
269.30 
262.60 
259.80 
259.80 
259.80 
259.80 

(2) Leading Hands: An employee (other than a 
Chef) who is appointed and placed in charge of 
other employees by the employer shall be paid the 
following rates in addition to his or her normal wage 
per week:— 

$ 
(a) if placed in charge of less than 

six employees   7.60 
(b) if placed in charge of six to 10 

employees   10.10 
(c) if placed in charge of 11 to 20 

employees   11.60 
(d) if placed in charge of more than 

20 employees  19.40 

5. Clause 29.—Employee's Equipment: Add the 
following to this clause:— 

Provided that where an employee is required by 
the employer to use his own knives he shall be paid 
an allowance of $4.00 per week. 
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CHILDREN'S SERVICES CONSENT AWARD 
No. A1 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Coolbellup Day Care Centre Association and Others. 
No. 984 of 1987. 

CHILDREN'S SERVICES CONSENT AWARD 
No. A1 of 1985. 

Child Care Workers Health and Welfare 

COMMISSIONER J.A. NEGUS. 
7th day of October 1987. 

Order. 
HAVING heard Ms S. Jackson on behalf of the appli- 
cant and Mrs P. Bentley on behalf of the respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent, 
hereby orders — 

That the Children's Services Consent Award No. 
A1 of 1985 as varied be further varied in accordance 
with the following Schedule and that such variation 
shall have effect from the first pay period on or after 
the date herein. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 5.—Term: Delete this clause and insert the 

following in lieu: 
5.—Term. 

The term of this award shall be for a period of 
three years from 1 February 1985. 

CLERKS (PUBLIC AUTHORITIES) AWARD 
No. PSA A7 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — variation to award. 

Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch 

and 
Western Australian Coastal Shipping Commission 

and Others. 
No. PSA 2245 of 1987. 

Clerks State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
20th day of October 1987. 

Order. 
HAVING heard Mr G.R. Bartlett on behalf of the Appli- 
cant and Mr T.O. Adams on behalf of the Respondents, 
the Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 

2039 

the Industrial Relations Act 1979 having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Clerks (Public Authorities) Award 1987, 
as amended, be further amended in accordance with 
the following Schedule with effect from the 
beginning of the first pay period commencing on 
and from the 1st day of July 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Schedule C — Delete this schedule and insert in lieu 

thereof: 

Schedule C. 
Part A — Motor Car 
Area and Details Engine Displacement 

(in cubic centimetres) 
Rate per kilometre Over Over 1600cc 

2600cc 16(X)cc- and 
260Occ Under 

Metropolitan Area 
First 4000 kilometres 71.0 60.6 54.0 
Over 4000-8000 kilometres 31.2 26.9 24.2 
Over 8000-1600) kilometres 18.0 15.6 14.3 
Over 16000 kilometres 25.9 21.9 19.5 

South West Land Division 
First 4000 kilometres 72.5 62.0 55.3 
Over 4000-8000 kilometres 32.1 27.7 25.0 
Over 8000-16000 kilometres 18.6 16.3 14.8 
Over 16000 kilometres 26.5 22.4 19.9 

North of 23.5 degrees 
South Latitude 
First 4000 kilometres 81.5 69.9 62.6 
Over 4000-8000 kilometres 35.3 30.5 27.6 
Over 8000-16000 kilometres 20.0 17.4 15.9 
Over 16000 kilometres 23.0 19.8 17.1 

Rest of the State 
First 4000 kilometres 75.6 64.6 57.5 
Over 4000-8000 kilometres 33.4 28.8 25.9 
Over 8000-16000 kilometres 19.3 16.8 15.4 
Over 16000 kilometres 24.3 21.0 19.0 

Part B — Motor Car 
Area and Details Engine Displacement 

(in cubic centimetres) 
Rate per kilometre Over Over 1600cc 

2600cc 1600cc- and 
2600cc Under 

Metropolitan Area 34.5 29.7 26.7 
South West Land Division 35.5 30.6 27.5 
North of 23.5 degrees 
South Latitude 39.2 33.8 30.5 
Rest of the State 36.9 31.7 28.5 

Part C — Motor Cycle 
Distance Travelled During 
a Year on Official Business Rate 

Cents per kilometre 
Rate per kilometre 12.1 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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COMMUNITY WELFARE DEPARTMENT 
HOSTELS AWARD 

No. All of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Hon Minister for Community Services. 
No. 837 of 1987. 

COMMUNITY WELFARE DEPARTMENT 
HOSTELS AWARD 

No. All of 1981. 
Cleaner Health and 

Welfare 

COMMISSIONER J.A. NEGUS. 
7th day of October 1987. 

Order. 
HAVING heard Ms S. Jackson on behalf of the appli- 
cant and Ms S. Miranda on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent, 
hereby orders — 

That the Community Welfare Department 
Hostels Award No. All of 1981 as varied be further 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
first pay period on or after the date herein. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

COUNTRY HIGH SCHOOLS 
HOSTELS AWARD 

No. 7A of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and MisceUaneous, 

WA Branch 
and 

Country High School Hostels Authority. 
No. 799 of 1987. 

COUNTRY HIGH SCHOOL 
HOSTELS AWARD 

No. 7 of 1979. 
Cleaners Health and 

Welfare 

COMMISSIONER J.A. NEGUS. 
7th day of October 1987. 

Order. 
HAVING heard Ms S. Jackson on behalf of the appli- 
cant and Ms S. Miranda on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent, 
hereby orders — 

That the Country High School Hostels Award 
No. 7 of 1979 as varied be further varied in 
accordance with the following Schedule and that 
such variation shall have effect from the first pay 
period on or after the date herein. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and 

title of 24. Protective Clothing and insert the following in 
lieu: 

24. Special Rates and Provisions 
2. Clause 24.—Protective Clothing: Delete this clause 

and insert the following in lieu: 
24.—Special Rates and Provisions. 

(1) (a) All employees called upon to clean closets, 
connected with septic tanks or sewerage shall receive 
an allowance of 39 cents per closet per week. 

(b) For the purposes of this clause one metre of 
urinal shall count as one closet and three urinal staUs 
shall count as one closet. 

(2) Where employees are required to work in 
water they shall be supplied with rubber boots. 

(3) Employees required to clean toilets, use acids, 
wash dishes, handle detergents, acids, soaps or 
injurious substances shall be supplied with rubber 
gloves. 

(4) Where the conditions of work are such that 
employees are unable to avoid their clothing 
becoming wet or dirty, they shall be supplied with 
suitable protective clothing free of charge by the 
employer. 

(5) Where suitable protective clothing is supplied 
by the employer to an employee such clothing shall 
remain the property of the employer. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and 

title of 27. Protective Clothing and insert the following in 
lieu: 

27. Special Rates and Provisions 
2. Clause 14.—Contract of Service: Delete subclause 

(5) of this clause and insert the following in lieu: 
(5) (a) Subject to the provisions of paragraph (b) 

of this subclause, during the school vacation periods 
the employer shall be relieved of the obligation to 
provide work and the employee shall not be entitled 
to the payment of wages in respect of any such 
period during which no work is performed other 
than any period during which the employee is on 
annual leave. 

(b) As the means of working a 38-hour week, an 
employee shall be entitled to payment including 
shift and weekend penalties for the following days 
on which the employee shall not be required to 
attend for work: 

(i) three days at the end of first term vacation; 
(ii) three days at the end of second term 

vacation; 
(iii) five agreed days during the Christmas 

vacation; 
(iv) and one other day by negotiation between 

the employer and the employee provided 
that such day shall be during school 
vacation time. 

(c) A part-time employee shall be given payment 
for the days referred to in paragraph (b) of this 
subclause in the proportion that the hours worked 
each week bear to 40. 
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3. Clause 27.—Protective Clothing: Delete this clause 
and insert the following in lieu: 

27.—Special Rates and Provisions. 
(1) (a) All employees called upon to clean closets, 

connected with septic tanks or sewerage shall receive 
an allowance of 39 cents per closet per week. 

(b) For the purposes of this clause one metre of 
urinal shall count as one closet and three urinal stalls 
shall count as one closet. 

(2) Where employees are required to work in 
water they shall be supplied with rubber boots. 

(3) Employees required to clean toilets, use acids, 
wash dishes, handle detergents, acids, soaps or 
injurious substances shall be supplied with rubber 
gloves. 

(4) Where the conditions of work are such that 
employees are unable to avoid- their clothing 
becoming wet or dirty, they shall be supplied with 
suitable protective clothing free of charge by the 
employer. 

(5) Where suitable protective clothing is supplied 
by the employer to an employee such clothing shall 
remain the property of the employer. 

DEPARTMENT OF COMMUNITY SERVICES 
(FAMILY RESOURCE WORKERS, WELFARE 

ASSISTANTS AND PARENT HELPERS) AWARD 
No. A19 of 1986. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — Variation to an Award. 

The Civil Service Association of Western Australia 
Incorporated 

and 
Department for Community Services. 

No. PSA 2064 of 1987. 

DEPARTMENT FOR COMMUNITY SERVICES 
(FAMILY RESOURCE WORKERS, WELFARE 

ASSISTANTS AND PARENT HELPERS) AWARD 
1986. 

Government Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr R.L. Rowton on behalf of the 
Applicant and Mr S. Home on behalf of the Respondent, 
the Commission, Constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and in particular the prescription relating 
to Restructuring and Efficiency and Second Tier Wage 
Adjustments, and by consent, hereby orders — 

That the Department for Community Services 
(Family Resource Workers, Welfare Assistants and 
Parent Helpers) Award 1986 as amended be further 
amended in accordance with the following Schedule 
with effect from the beginning of the first pay period 
commencing on or after this date. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 8.—Rate of Pay: 
(a) In subclause (1) delete the rate of $8.65 and 

substitute $9.00 in lieu thereof. 
(b) Insert after subclause (2) the following: 

(3) Payment shall be by direct funds transfer to 
the credit of an account nominated by the officer at 
a bank, building society or credit union approved by 
the Under Treasurer or an Accountable Officer. 

Provided that where such form of payment is 
impractical or where some exceptional circum- 
stances exist, and by agreement between the 
employer and the Association, payment by cheque 
may be made. 

EARTH MOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1320 of 1987. 

Between the Construction, Mining and Energy Workers 
Union of Australia, Western Australian Branch, 
Applicant and Harbourworks Clough Joint 
Venture, Respondent. 

Order. 
HAVING heard Mr D. Schapper on behalf of the appli- 
cant, and Mr J.M. Stockden on behalf of the respon- 
dent, and by consent, the Commission, pursuant to the 
powers conferred on it by the Industrial Relations Act 
1979, hereby orders — 

That the Earth Moving and Construction Award 
No. 10 of 1963 be varied in accordance with the 
following schedule and that such variation shall 
have effect on and from the date hereof. 

Dated at Perth this 16th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L .S.] Chief Commissioner. 

Schedule. 
Delete Appendix II — North West Shelf Gas Project 

and insert in lieu — 

Appendix II — North West Shelf Gas Project. 
(1) This Appendix shall apply to members of the 

Applicant Union employed by the Respondent 
employers who perform work within the scope of the 
award [as defined in subclause (2) hereof] on the North 
West Shelf Gas Project on the Burrup Peninsula. 

The provisions of the Earth Moving and Construction 
Award No. 10 of 1963 shall apply to such work unless 
any such provisions are inconsistent with the provisions 
of this Appendix, in which case the provisions of this 
Appendix shall apply. 

(2) Scope: This Appendix shall apply to all work 
associated with the construction of the North West Shelf 
Gas Project on the Burrup Peninsula in the State of 
Western Australia. 

(3) Operation: The term of this Appendix shall be for 
the duration of the construction of the LNG Phase of the 
Project including LNG Process Trains 1 and 2 and 
supporting utility systems, storage, loading and related 
facilities and in any event shall not expire earlier than 31 
December 1989 and except as otherwise provided in this 
Appendix shall take effect on and from 16 October 1987. 



2042 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

(4) Site Disability Allowance: To compensate for the 
conditions which exist and far exceed those conditions 
which are provided for within the award, including 
excessive dust, heat and extremes of terrain, an employee 
shall be entitled to a payment of $1.19 per hour for each 
hour worked. 

(5) Special Rates: Employees shall be paid an 
allowance at the rate of $2.58 per hour for each hour 
worked to compensate for disabilities associated with the 
following classes of work and in lieu of the provisions of 
Clause 24.—Allowances and Special Provisions of this 
award. 

(6) Safety Footwear: 
(a) Each employee when commencing on site shall 

be entitled to the supply of one pair of safety 
boots as a free issue. 

(b) Each employee shall be entitled to a payment of 
10 cents per hour for each hour worked to 
enable him to maintain and replace his safety 
footwear as necessary. 

(c) It is a condition of employment that employees 
wear and maintain in good condition their 
safety footwear. It is recognised by the parties 
that failure to observe these regulations may 
result in disciplinary action. 

(7) Living Away From Home: 
(a) Married employees who qualify for the 

provisions of subclause (b) of Clause 
17.—Living Away From Home Allowance and 
who choose to live in a caravan, or other 
accommodation rather than at the camp 
provided by the employer, will be paid an 
allowance of $275 per week in lieu of the 
allowance prescribed therein. 
The quantum prescribed in this subclause may 
be reviewed by the parties after a period of six 
months from 1 October 1987 and every six 
months thereafter subject to rent, caravan hire 
and caravan charge movements in Karratha. 

(b) For the purpose of this clause a married 
employee includes: 

(i) A person who has a de facto spouse, and 
(ii) A person who is a sole parent with 

dependent children. 
(c) Employees who qualify for the allowance 

prescribed in paragraph (a) of this subclause 
and who elect to lawfully return home in the 
event of a Christmas shut-down or over the 
Easter break or for a period of annual leave or 
rest and recreation leave shall be entitled to be 
paid the allowance prescribed in paragraph (a) 
of this subclause. 

(d) An employee who qualifies for the provisions 
of subclause (a) of Clause 17.—Living Away 
From Home Allowance and who is provided 
with board and lodging in the Hearson Village 
Single Persons Quarters, shall be paid a meal 
allowance of $30.00 per week in lieu of being 
provided with a meal free of charge in the 
Single Persons Quarters Dining Rooms on 
Sunday lunch and two other evening meals to 
be nominated and agreed between the Unions 
and all employers. 
Provided that an employee who opts to partake 
of a meal in the Single Persons Quarters Dining 
Rooms on the occasions referred to herein shall 
be required to pay an amount of $10.00 per 
meal on each such occasion. 
This subclause shall not take effect until 
agreement has been reached between the parties 
in respect to the nominated meals referred to 
herein. 

(8) Travel Allowance: Employees performing work to 
which this Appendix applies, and residing at Roebourne 
shall, in lieu of the provisions of Clause 23.—Travelling 

Allowance of this award, be paid a travel allowance of 
$14.00 per day. Provided that this allowance shall not be 
payable where the employer provides transport. 
(9) Rest and Recreation Leave: Employees engaged on 
work to which this Appendix applies and who qualify for 
Rest and Recreation Leave in accordance with subclause 
(8) of Clause 17 of this award shall be entitled to such 
leave: 

(a) after 10 weeks' continuous service in lieu of the 
four months' continuous service provided 
therein if they are in receipt of the allowance 
prescribed in paragraph (a) of subclause (7)of 
this Appendix to cover expenses reasonably 
incurred for board and lodging, or 

(b) after eight weeks' continuous service in lieu of 
the four months' continuous service provided 
therein if they are provided with board and 
accommodation in the Hearson Construction 
Village Single Persons Quarters. 

(10) Rest Periods: 
(a) Employees engaged on work to which this 

Appendix applies shall be entitled to one break 
of 10 minutes each morning and one break of 
10 minutes each afternoon. 

(b) When an employee is required to work 
overtime after the usual ceasing time for the 
day shift for two hours or more, he shall be 
allowed to take a crib break of 20 minutes in 
duration which shall be paid for at ordinary 
rates immediately after such ceasing time and 
thereafter, after each four hours of continuous 
work he shall be allowed to take a crib time of 
20 minutes in duration which shall be paid for 
at ordinary rates. 

(c) An employer and employee may agree to any 
variation of the provisions of this clause to 
meet the circumstances of the work in hand 
provided that the employer shall not be 
required to make payment in excess of the time 
prescribed for rest periods in this subclause. 

(11) Meal Interval: Notwithstanding the provisions of 
paragraph (f) subclause (1) Clause 5.—Hours of this 
award and subject to agreement between the employer 
and the employee an employee may be required to work 
for up to six hours before the cessation of work for the 
purpose of a meal. 

(12) Special Conditions of Employment Payment: 
(a) Subject to the conditions prescribed herein, an 

employee who is ready, willing and available 
for work on each day Monday to Saturday for 
not less than 54 hours per week, except for an 
employee engaged on Shift Work, and who 
works as directed by his employer, shall be 
entitled to a payment at the rate of $100 per 
week. Provided that an employee engaged on 
shift work, shall work not less than 54 hours 
over his rostered week. 
This payment shall accrue weekly and be only 
paid in consequence of termination of 
employment. 

(b) An employee who in any week, but for absence 
on paid leave in accordance with the award 
would have qualified to accrue the payment 
under paragraph (a) of this subclause, shall be 
entitled to accrue such payment 
notwithstanding the absence on leave. 

(c) An employee who is absent in any week, other 
than in accordance with paragraph (b) of this 
subclause, shall be entitled to accrue that 
portion only of the payment prescribed in 
paragraph (a) of this subclause, calculated by 
reference to the time worked in that week in 
accordance with paragraph (i) hereof. 

(d) The payment prescribed in paragraph (a) of this 
subclause shall be forfeited in any week in 
which an employee engages in industrial action. 
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Provided that, in any week in which industrial 
action occurs after an employee has complied 
with the provisions of the Project Disputes 
Procedure in subclause (15) of this Appendix, 
an employee shall forfeit only that portion of 
the payment as is referable to the period of 
industrial action, calculated in accordance with 
paragraph (i) hereof. 

(e) An employee engaged on site for less than one 
week shall accrue the payment of the allowance 
only for those days which he worked within 
that week, calculated in accordance with 
paragraph (i) hereof. 

(f) An employee commencing or terminating 
employment with his employer after the 
beginning of a week shall accrue the payment 
on the basis of the number of hours worked 
within that week, calculated in accordance with 
paragraph (i) hereof. 

(g) In the case of termination for misconduct or 
where the employee fails to give notice in 
accordance with the Award, the payment will 
not accrue for that week. 

(h) An employee who works in excess of 54 hours 
per week shall be paid an additional $1.85 per 
hour for each hour so worked. 

(i) For the purposes of this subclause payments 
which may accrue or be forfeited for any 
portion of a week shall be made on the basis of 
$1.85 per hour for each hour worked. 

(j) Except as provided for in subclause 19 Liberty 
to Apply of this Appendix the amount 
prescribed in paragraph (a) of this subclause 
shall not increase throughout the term of the 
Appendix. 

(13) Cyclone Procedure: 
(a) Notwithstanding the provisions of the award 

and subject to the provisions of this subclause, 
the following shall apply when, because of a 
cyclone, the employer stands down those 
employed under this award. 

(b) Each employee who — 
(i) at the commencement of the cyclone 

period reports for and remains at work 
until otherwise directed by the 
employer, and 

(ii) following the "all clear" resumes duty 
in accordance with the direction of the 
employer, shall be paid for the normal 
rostered ordinary time and overtime 
hours occurring during the stand down. 

(iii) Notwithstanding the provisions of this 
subclause, an employee who prior to the 
stand down due to a cyclone has 
commenced an overtime shift shall be 
paid what would have been earned on 
that shift but for the stand down. 

(c) An employee who, on any day during the 
cyclone stand down — 

(i) is required for work and is requested to 
do so by the employer; and 

(ii) is not willing or available to work when 
so requested, 

is not entitled to pay for that day. 
(d) An employee who is required to remain at or 

who is called out to work during the period of 
time in which the operation has been stood 
down because of a cyclone shall be paid for all 
time worked at penalty rates but not so as to 
exceed a maximum of double time unless the 
day concerned is a public holiday in which 
event the maximum payment, subject to other 
provisions of this Appendix, shall not exceed 
2Vi times the single time rate. 

(e) (i) After the "all clear" has been given each 
employee shall be notified by the 
employer of: 

(aa) the time at which normal 
operations are to resume; and 

(bb) the time at which employees are 
to resume work; and 

an employee who does not present for 
work at the time referred to in 
subparagraph (bb) is in respect of that 
day only entitled to payment for time 
worked. 

(ii) The notification to be given by the 
employer to the employee pursuant to 
paragraph (i) of this subclause may be 
per medium of written notice or by 
special announcement broadcast by 
radio and/or television provided that 
such an announcement is repeated at not 
less than hourly intervals on at least two 
occasions prior to the then stated time at 
which normal operations are to be 
resumed. 

(f) Where, on the day following the resumption of 
normal operations or on any subsequent day, 
an employee cannot, because of damage caused 
to the operations by cyclone, be usefully 
employed, the employer may stand the 
employee down without pay. 

(14) Christmas Leave and Travel: Employees who 
qualify for the provisions of subclause (9) of this 
Appendix may return to their home or to Perth or to any 
other place at Christmas — 

(a) by availing himself of the entitlement to leave 
and travelling prior to the next accrual period; 
or 

(b) by availing himself of leave and travelling in 
advance but, if by service subsequent to the 
taking of leave an entitlement to leave and 
travelling does not accrue, any payment of 
ordinary pay for the period of leave and the 
cost of air fares shall be refunded to the 
employer unless the services of the employee 
are terminated by the employer through no 
fault of that employee. For the purposes of this 
provision the employer may deduct any 
amount to be refunded from any moneys 
otherwise due to the employee under his 
contract of employment. 

(15) Project Disputes Procedure: 
Disputes Procedures. 

All parties understand the importance of the Project 
and in the interests of continued smooth running agree 
that every endeavour will be made to resolve disputes by 
using the following procedures. 

The parties agree at all times to abide by the following 
procedure and work will continue without any industrial 
action while the parties seek resolution. 

Note 1: Site Contractors acknowledge that during the 
following procedure and at any time as negotiations 
proceed it may be necessary to report back to, or gain 
instruction from, the workforce. However, where such 
meetings are required, the unions agree to minimise 
disruption and will obtain the agreement of management 
about timing and the venue for the meeting otherwise 
work will continue as normal. 

Note 2: Contractors or their representatives will make 
themselves available upon the request of the shop 
steward so as to quickly deal with the grievance or claim 
being raised. However, all parties need to understand 
that the process of negotiation and consultation takes 
time. 
1. The shop steward will discuss any claim or grievance 

with the staff member responsible for industrial 
relations. If the matter remains unresolved then it 
will be brought to the attention of the Contractors 
Project Manager. 
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2. In the event of negotiation not resolving the claim or 
grievance the shop steward will involve the 
appropriate union official, likewise the employer 
may seek the assistance of the Confederation of 
Western Australian Industry (Inc), in a further 
attempt to resolve the matter through direct 
negotiation. 

3. Sensible time limits will be allowed for the 
completion of steps 1 and 2. However, unless by 
mutual agreement between the parties, these steps 
could take up to three working days providing the 
Union Official(s) to be involved is/are available in 
that time. 

4. In order to allow for the peaceful resolution of 
grievances the parties shall be committed to avoid 
stoppages of work, lockouts or any other bans or 
limitations on the performance of work while the 
procedures of negotiations and conciliation are 
being followed. 

5. The Employer shall ensure that all practices applied 
during operation of the procedure are, in 
accordance with safe working practices and 
consistent with established custom and practice at 
the workplace. 

6. Emphasis shall be placed on a negotiated settlement. 
However, if the negotiation process is exhausted 
without the dispute being resolved, the parties may 
jointly or individually refer the matter to the WA 
Industrial Relations Commission and/or the 
Australian Conciliation and Arbitration Commis- 
sion for assistance in resolving the dispute. 

Demarcation. 
In the event of two or more unions competing for the 

same work and an issue of demarcation arises, the 
following procedure should apply. 

All unions agree that as different unions claim 
different work around the country, rather than the 
competing unions resorting to industrial action in 
support of their claims, they will maintain the manner or 
method of carrying out the work immediately prior to the 
claims being made and will resolve inter-union disputes 
by negotiation. 

Where the union parties are unable to resolve the 
demarcation they will agree to refer the matter to the WA 
Industrial Relations Commission and/or the Australian 
Conciliation and Arbitration Commission. 

No party shall be prejudiced as to final settlement by 
the continuance of work in accordance with this 
procedure. 

Contractors acknowledge that they will work all 
employees in accordance with their trade/licence or skill 
competence and recognise employees will be worked 
within their assigned classification. 

Furthermore, where the nature of the work requires or 
where circumstances arise an employer may require a 
non-tradesperson to undertake duties of a routine or 
general nature which he would not normally perform 
within his classification but for which he is competent. 

In such circumstances the employee will be paid at the 
higher rate of pay for which he is classified. 

(16) Safety Procedures: 
Safety Committee. 

(a) Each Main Subcontractor will have an 
employee Safety Representative and Deputy 
(the Deputy to relieve during the absence of the 
Safety Representative), in each major 
construction area who will represent all 
workers employed by both the Subcontractor 
and Lower Tier Subcontractor in that area. 

(b) Any worker may contact the Management or 
Safety Representative as he requires. If a Safety 
Representative does not have the required 
knowledge in a specific field, he may call upon 
a person within that contract who has the 
appropriate knowledge or, subject to 

authorisation by his Supervisor, to contact a 
person outside that Contract who has the 
appropriate knowledge. 

(c) Each Safety Representative shall meet weekly 
with the Subcontractor's nominated Safety Co- 
ordinator to discuss the Subcontractor's Safety 
Programme. 

(d) An Area Safety Advisory Committee shall be 
established in each major construction area as 
defined. 
The Area Safety Advisory Committee will 
consist of the KJR Area Manager, KJR 
Accident Prevention Advisors, 
Subcontractors' nominated Safety Co- 
ordinators and employees Safety 
Representatives working within the defined 
area. There shall be one employee Safety 
Representative for each Subcontractor working 
within the defined area. 
Each Subcontractor representative shall only 
be required to attend one Area Safety Advisory 
Committee each fortnight. 
Subcontractors shall be designated to an Area 
Safety Advisory Committee based on the Area 
within which the majority of the 
Subcontractor's work is to be performed. 
The Area Safety Advisory Committee Meeting 
will be held fortnightly with a duration 
normally of one hour. The Area Safety 
Advisory Committee shall review the safety 
performance within that area. 

(e) A Site Safety Advisory Committee Meeting 
shall be held monthly with a duration normally 
of one hour. 
The Site Safety Advisory Committee will 
consist of KJR Accident Prevention Advisors, 
and two Subcontractors nominated Safety Co- 
ordinators and two Employee Safety 
Representatives from each of the Area Safety 
Advisory Committees. 
The Site Safety Advisory Committee shall 
review the safety performance of the Project 
job-site. 

(f) If it becomes apparent that more than one 
Employee Safety Representative is required on 
a Contract because of the nature of the job, 
further discussions will take place between the 
parties (KJR, Subcontractor and Unions). 

(g) There will not be any deduction of wages for 
time spent on safety matters by the Safety 
Representative when the time so spent has been 
authorised by his Employer. 

(h) Each Safety Representative will be identified by 
an appropriate sticker which will be affixed to 
his safety helmet. 

Safety Disputes Settlement Procedures. 
(a) The provisions of this subclause shall apply in 

addition to those matters set out elsewhere in 
this subclause. 

(b) It is the intention of the Procedure to prevent 
injury and to eliminate disputes likely to cause 
stoppages of work and loss of earnings. 

(c) Where a safety grievance related to an 
immediate danger arises, employees shall, if 
necessary, remove themselves from the 
immediate work area and then advise their 
immediate Supervisor. 

(d) Safety Grievance Procedure: 
(i) Employees shall raise problems of a 

safety nature with their Foreman or 
Supervisor in the first instance. 
Where an employee encounters what he 
believes to be a safety hazard or is 
allocated work to perform in what he 
considers constitutes an unsafely 
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situation, he shall immediately advise 
his Foreman or Supervisor and the work 
process in question shall not be carried 
out until such time as the matter has 
been finally determined except under 
such conditions as are agreed between 
the parties. 

(ii) Supervisors shall immediately discuss 
the matter with the employee with a view 
to resolving the problem without delay. 

(iii) Should the safety grievance remain 
unsolved, the Management of the 
employees concerned, the Safety 
Representative with that employer in 
that area, and a KJR Accident 
Prevention Advisor, shall meet and 
inspect the work area to ascertain a 
resolution to the safety grievance. 

(iv) If the safety grievance is still not 
resolved, the Construction Safety 
Branch Inspector and the appropriate 
officials of the Union or Unions 
concerned shall be advised by the Sub- 
contractor. The Construction Safety 
Branch Inspector may be requested by 
any of the parties to advise on the 
application and interpretation of the 
Construction Safety Act and 
Regulations. 

(v) All parties shall endeavour to maintain 
continuous productive work for those 
workers not in the immediate area 
concerned. Employees who have been 
removed from the immediate area where 
a safety hazard exists, may be allocated 
by the Subcontractor, alternative work 
in another area. 

(vi) Provided the above safety grievance 
procedure is complied with, there will be 
no deduction of wages for employees 
who are removed from their immediate 
work area due to a safety hazard. 

Minimum Scaffold Requirements. 
(a) Proper access, kickboards and planks are to be 

lashed to have uniformity of scaffolding 
around the site. Kickboards are required to be 
installed on all working platforms that exceed 
three metres in height. 

(b) When a licensed scaffolder is required to 
supervise the erection of scaffolding and the 
licensed scaffolder is completely satisfied that 
the requirements have been met (no bent tubes, 
frames, etc), he will affix his personal tag to 
such scaffold. 

(c) Any scaffold to be built above six metres from 
the ground must be erected under the direct 
visual supervision of a licensed scaffolder. 

(d) Any tubular scaffolding to be built, as referred 
to in Division 2 of the WA Construction Safety 
Regulations, must be erected under the direct 
visual supervision of a licensed scaffolder. 

(e) All incomplete scaffolds will have a sign placed 
on them stating: 

DANGER — KEEP OFF 
SCAFFOLDERS ONLY 

(f) Scaffolders are not expected to erect any 
scaffolding if there is insufficient material, or if 
the material for the scaffolding is of a sub- 
standard nature. 

(g) Scaffolding erected in an unworkmanlike 
manner will not be acceptable on the site. 

(h) Unauthorised persons shall not interfere with 
scaffolds. 

(i) A person shall not do the work of an unlicensed 
scaffolder unless: 

(i) He has been issued with a' 'permit" by a 
KJR on-site Accident Prevention 
Advisor following advice from the 
Employer that the proposed unlicensed 
scaffolder has had suitable experience. 
Suitable experience shall mean that a 
person has had a minimum of three 
months experience in construction 
work. 

(ii) He works under the visual supervision 
of a licensed scaffolder on work defined 
in points (c) and (d) above. 

An unlicensed scaffolder may perform 
scaffolding work on work other than 
scaffolding work defined in points (c) and (d) 
above, without the requirement to work under 
the visual supervision of a licensed scaffolder. 

(j) Only persons authorised in accordance with the 
above procedures shall erect scaffolding work. 

Unsatisfactory Equipment. 
(a) Workmen shall not be required to use unsafe or 

unsatisfactory rigging or scaffolding 
equipment. 

(b) All chain slings shaU be clearly marked with 
their safe working load. 

(c) KJR shall provide an area away from the work 
site where any unsatisfactory scaffolding and 
rigging gear may be deposited after the 
Employer concerned has been notified. 

Transport On Site. 
No worker shall ride in the back of a vehicle which 

does not have suitable seating and adequate covering. 
Excavations or Trenches. 

A worker shall not enter an excavation or trench, as 
referred to in Division 8 of the Construction Safety 
Regulations, unless that excavation or trench has been 
inspected by an inspector of the Construction Safety 
Branch or a KJR Site Accident Prevention Advisor. 
Excavation and Driving of Pegs Procedure. 

Prior to any excavation or peg driving below grade is 
commenced anywhere on the site, details of the proposed 
excavation location, method and reasons are to be sub- 
mitted to KJR for approval in accordance with the 
Excavation Permit Procedure. 

Under no circumstances shall any excavation or peg 
driving proceed until the employee carrying out the work 
has an approved permit which he has signed and the 
excavation area has been marked showing any other 
services in the area. 

No employee is expected to perform such work unless 
he has a copy of the Excavation Permit in his possession. 

(17) No Extra Claims: Except in respect to subclause 
(19) Liberty to Apply of this Appendix, it is a condition 
of this Appendix that the Unions undertake for the term 
of this Appendix not to pursue any extra claims in respect 
to construction work on the Burrup Peninsula except 
where consistent with National Wage Case Principles. 

(18) Saving: Neither this Appendix nor any part threof 
shall be used by the employers or the Unions before any 
Industrial Tribunal or in private negotiation in respect of 
proceedings by or against any other employer or Union 
as it is recognised that the conditions of this Appendix 
relate only to the special and isolated circumstances 
which exist in respect to construction work on the Burrup 
Peninsula. 

(19) Liberty to Apply: Liberty is reserved to the 
Unions to apply to amend this Appendix in respect to — 

(a) Subclause 12 Special Conditions of 
Employment Payment: Subject to agreement 
between the parties that there has been 
substantial compliance with the Project 
Dispute Procedure in subclause 15 of this 

57291—4 
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Appendix up to 31 March 1988, the Unions 
may apply to increase the amount prescribed in 
paragraph (a) of subclause (12) of this 
Appendix from $100 per week to $115 per week 
to take effect from the beginning of the first 
pay period to commence on or after 1 April 
1988 with a corresponding adjustment to the 
hourly rate calculation in paragraph (i) of 
subclause (12) of this Appendix, 

(b) Subclause 13 Cyclone Procedure. 
(20) Second Tier Restructuring and Efficiency 

Wage Increase: For the purposes of this Appendix the 
rates of pay prescribed in Appendix I of this Award shall 
be increased by four per cent in accordance with the 
Second Tier Restructuring and Efficiency Principle of 
the State Wage Case Decision reported in the Western 
Australian Industrial Gazette, Volume 67 at page 435. 

This subclause shall cease to operate in relation to 
employees bound by this Appendix at such date that 
these employees become entitled to second tier payments 
by reason of amendment to the Award. 

EDUCATION DEPARTMENT MINISTERIAL 
OFFICERS SALARIES ALLOWANCES 

AND CONDITIONS AWARD 
No. PSA 5 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — Variation to an Award. 

The Civil Service Association of Western Australia 
Incorporated 

and 
Hon Minister for Education. 

No. PSA 2065 of 1987. 

EDUCATION DEPARTMENT MINISTERIAL 
OFFICERS SALARIES, ALLOWANCES 

AND CONDITIONS AWARD 1983. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

HAVING heard Mr R.L. Rowton on behalf of the 
Applicant and Mr S. Home,on behalf of the Respondent, 
the Commission, Constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and in particular the prescription relating 
to Restructuring and Efficiency and Second Tier Wage 
Adjustments, and by consent, hereby orders — 

That the Education Department Ministerial 
Officers Salaries Allowances and Conditions Award 
1983 as amended be further amended in accordance 
with the following Schedule with effect from the 
beginning of the first pay period commencing on or 
after this date. 

(Sgd.) G.L. FIELDING, 
Public Service Arbitrator. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert in lieu thereof: 
2. —Arrangement. 

1. Title. 
2. Arrangement. - 
3. Scope. 

Part A 
4. 
5. 
6. 
7. 

— Officers — Othe 
Salaries. 
Salary Increments. 
Allowances. 
Leave of Absence. 
Hours of Duty. 

Other than School Assistants. 

Part B — School Assistants. 
9. Salaries. 
10. Salary Increments. 
11. Allowances. 
12. Leave of Absence. 
13. Hours of Duty. 

Part C — General. 
14. Contract of Service. 
15. Copies of Award. 
16. Payment of Salaries. 
17. Term of Award. 

2. Clause 4.—Salaries: Delete subclause (1) of this 
clause and insert in lieu the following: 

(a) Subject to the provisions of subclause (b) of 
this clause the annual salaries shall be: 

Salary 
Level Per Annum 

$ 
Level 1 under 17 years 
17 years 
18 years 
19 years 
20 years 
21 years or 1st year of adult service 
22 years or 2nd year of adult service 
23 years or 3rd year of adult service 
24 years or 4th year of adult service 
25 years or 5th year of adult service 
26 years or 6th year of adult service 
27 years or 7th year of adult service 
28 years or 8th year of adult service 
29 years or 9th year of adult service 
Level 2 

Level 3 

Level 4 

Level 5 

Level 6 

Level 7 

Level 8 

Level 9 

8 691 
10 158 
11 848 
13 713 
15 399 
16 917 
17 535 
18 151 
18 765 
19 381 
19 998 
20 707 
21 198 
21 923 
22 792 
23 458 
24 146 
24 855 
25 584 
26 586 
27 368 
28 172 
29 (XX) 
30 134 
31 022 
31 936 
33 696 
34 888 
36 123 
37 406 
39 470 
40 872 
42 324 
43 874 
46 251 
47 8% 
49 684 
52 593 
54 675 
57 258 
60 484 
62 664 
65 149 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE, 2047 

$ 
Class 1 68 907 
Class 2 72 666 
Class 3 76 424 
Class 4 80 182 

(b) Pursuant to Regulation 3 of the Public Service 
Regulations 1979, made under the Public Service 
Act 1978-85 the General Division shall consist of the 
following classification and annual salary: 
Classification Per Annum 

$ 
G-II-13 43 874 

3. Clause 9.—Salaries: Delete the salaries contained in 
subclause (2) (a) (i), (ii), (iii) and (iv) of this clause and 
insert in lieu the following: 

Per Annum 
2(a) (i) School Assistants Class 1 $ 

1st year of service 13 674 
2nd year of service 14 174 
3rd year of service 14 671 
4th year of service and 

thereafter 15 167 
(ii) School Assistant Class 2 

1st year of service 15 666 
2nd year of service 16 165 
3rd year of service 16 738 
4th year of service and 

thereafter 17 135 
School Assistant Class 3 
1st year of service 17 721 
2nd year of service 18 425 
3rd year of service 18 961 
School Assistants (Junior) 
School Assistants employed 
below the age of 21 years are to 
be paid the following salaries: 
18 years 9 576 
19 years 11 084 
20 years 12 447 

4. Clause 16.—Term of the Award: Renumber this 
clause — Clause 17. 

5. Insert a new Clause 16.—Payment of Salaries as 
follows: 

16.—Payment of Salaries. 
Salaries shall be paid by direct funds transfer to 

the credit of an account nominated by the officer at 
a bank, building society or credit union approved by 
the Under Treasurer or an Accountable Officer. 

Provided that where such form of payment is 
impractical or where some exceptional circum- 
stances exist, and by agreement between the 
employer and the Association, payment by cheque 
may be made. 

ELECTORATE OFFICERS AWARD 
No. A18 of 1986. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — Variation to an Award. 

The Civil Service Association of Western Australia 
Incorporated 

and 
The Joint House Committee of the Parliament 

of Western Australia. 
No. PSA 2061 of 1987. 

ELECTORATE OFFICERS AWARD 1986. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr R.L. Rowton on behalf of the 
Applicant and Mr S. Home on behalf of the Respondent, 
the Commission, Constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and in particular the prescription relating 
to Restructuring and Efficiency and Second Tier Wage 
Adjustments, and by consent, hereby orders — 

That the Electorate Officers Award 1986 as 
amended be further amended in accordance with the 
following Schedule with effect from the beginning 
of the first pay period commencing on or after this 
date. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Salary Range: Delete the rates shown in 

subclause (1) and insert in lieu the following: 
$ 

26 586 
27 368 
28 172 
29 000 

2. Clause 7.—Payment of Salaries: Insert after 
subclause (2) the following: 

(3) The hourly rate shall be computed as one 
seventy-fifth of the fortnight's salary. 

(4) Salaries shall be by direct funds transfer to the 
credit of an account nominated by the officer at a 
bank, building society or credit union approved by 
the Under Treasurer or an Accountable Officer. 

Provided that where such form of payment is 
impractical or where some exceptional circum- 
stances exist, and by agreement between the 
employer and the Association, payment by cheque 
may be made. 

(m) 

(iv) 
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ENGINE DRIVERS (BUILDING AND 
STEEL CONSTRUCTION) AWARD. 

No. 20 of 1973. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1319 of 1987. 

Between the Construction, Mining and Energy Workers 
Union of Australia, Western Australian Branch, 
Applicant and Harbourworks Clough Joint 
Venture, Respondent. 

Order. 
HAVING heard Mr D. Schapper on behalf of the appli- 
cant, and Mr J.M. Stockden on behalf of the respon- 
dent, and by consent, the Commission, pursuant to the 
powers conferred on it by the Industrial Relations Act 
1979, hereby orders — 

That the Engine Drivers (Building and Steel 
Construction) Award No. 20 of 1973 be varied in 
accordance with the following schedule and that 
such variation shall have effect on and from the date 
hereof. 

Dated at Perth this 16th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L. S. ] Chief Commissioner. 

Schedule. 
Delete Part 2 — North West Shelf Gas Project 

(Western Australia) of the Third Schedule — Special Site 
Provisions — Part 2 Resource Development Projects 
Sites and insert in lieu — 

2. North West Shelf Gas Project. 
(1) This Appendix shall apply to members of the 

Applicant Union employed by the Respondent 
employers who perform work within the scope of the 
award [as defined in subclause (2) hereof] on the North 
West Shelf Gas Project on the Burrup Peninsula. 

The provisions of the Engine Drivers' Building and 
Steel Construction Award No. 20 of 1973 shall apply to 
such work unless any such provisions are inconsistent 
with the provisions of this Appendix, in which case the 
provisions of this Appendix shall apply. 

(2) Scope: This Appendix shall apply to all work 
associated with the construction of the North West Shelf 
Gas Project on the Burrup Peninsula in the State of 
Western Australia. 

(3) Operation: The term of this Appendix shall be for 
the duration of the construction of the LNG Phase of the 
Project including LNG Process Trains 1 and 2 and 
supporting utility systems, storage, loading and related 
facilities and in any event shall not expire earlier than 31 
December 1989 and except as otherwise provided in this 
Appendix shall take effect on and from 16 October 1987. 

(4) Site Disability Allowance: To compensate for the 
conditions which exist and far exceed those conditions 
which are provieed for within the award, including 
excessive dust, heat and extremes of terrain, an employee 
shall be entitled to a payment of $ 1.19 per hour for each 
hour worked. 

(5) Special Rates: Employees shall be paid an 
allowance at the rate of $2.58 per hour for each hour 
worked to compensate for disabilities associated with the 
following classes of work and in lieu of the provisions of 
Clause 24.—Allowances and Special Provisions of this 
award. 

(6) Safety Footwear: 
(a) Each employee when commencing on site shall 

be entitled to the supply of one pair of safety 
boots as a free issue. 

(b) Each employee shall be entitled to a payment of 
10 cents per hour for each hour worked to 
enable him to maintain and replace his safety 
footwear as necessary. 

(c) It is a condition of employment that employees 
wear and maintain in good condition their 
safety footwear. It is recognised by the parties 
that failure to observe these regulations may 
result in disciplinary action. 

(7) Living Away From Home: 
(a) Married employees who qualify for the 

provisions of paragraph (b) of subclause (1) of 
Clause 23.—Distant Work and who choose to 
live in a caravan, or other accommodation 
rather than at the camp provided by the 
employer, will be paid an allowance of $275 per 
week in lieu of the allowance prescribed 
therein. 
The quantum prescribed in this subclause may 
be reviewed by the parties after a period of six 
months from 1 October 1987 and every six 
months thereafter subject to rent, caravan hire 
and caravan charge movements in Karratha. 

(b) For the purpose of this clause a married 
employee includes: 

(i) A person who has a de facto spouse, and 
(ii) A person who is a sole parent with 

dependent children. 
(c) Employees who qualify for the allowance 

prescribed in paragraph (a) of this subclause 
and who elect to lawfully return home in the 
event of a Christmas shut-down or over the 
Easter break or for a period of annual leave or 
rest and recreation leave shall be entitled to be 
paid the allowance prescribed in paragraph (a) 
of this subclause. 

(d) An employee who qualifies for the provisions 
of paragraph (a) subclause (1) of Clause 
23.—Distant Work and who is provided with 
board and lodging in the Hearson Village Single 
Persons Quarters, shall be paid a meal 
allowance of $30.00 per week in lieu of being 
provided with a meal free of charge in the 
Single Persons Quarters Dining Rooms on 
Sunday lunch and two other evening meals to 
be nominated and agreed between the Unions 
and all employers. 
Provided that an employee who opts to partake 
of a meal in the Single Persons Quarters Dining 
Rooms on the occasions referred to herein shall 
be required to pay an amount of $10.00 per 
meal on each such occasion. 
This subclause shall not take effect until 
agreement has been reached between the parties 
in respect to the nominated meals referred to 

(8) Travel Allowance: Employees performing work to 
which this Appendix applies, and residing at Roebourne 
shall, in lieu of the provisions of Clause 22.—Allowance 
for Travelling and Employment in Construction Work of 
this award, be paid a travel allowance of $14.00 per day. 
Provided that this allowance shall not be payable where 
the employer provides transport. 

(9) Rest and Recreation Leave: Employees engaged on 
work to which this Appendix applies and who qualify for 
Rest and Recreation Leave in accordance with subclause 
(8) of Clause 23 of this award shall be entitled to such 
leave: 

(a) after 10 weeks' continuous service in lieu of the 
four months' continuous service provided 
therein if they are in receipt of the allowance 
prescribed in paragraph (a) of subclause (7)of 
this Appendix to cover expenses reasonably 
incurred for board and lodging, or 

(b) after eight weeks' continuous service in lieu of 
the four months' continuous service provided 
therein if they are provided with board and 
accommodation in the Hearson Construction 
Village Single Persons Quarters. 
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(10) Rest Periods: 
(a) Employees engaged on work to which this 

Appendix applies shall be entitled to one break 
of 10 minutes each morning and one break of 
10 minutes each afternoon. 

(b) When an employee is required to work 
overtime after the usual ceasing time for the 
day shift for two hours or more, he shall be 
allowed to take a crib break of 20 minutes in 
duration which shall be paid for at ordinary 
rates immediately after such ceasing time and 
thereafter, after each four hours of continuous 
work he shall be allowed to take a crib time of 
20 minutes in duration which shall be paid for 
at ordinary rates. 

(c) An employer and employee may agree to any 
variation of the provisions of this clause to 
meet the circumstances of the work in hand 
provided that the employer shall not be 
required to make payment in excess of the time 
prescribed for rest periods in this subclause. 

(11) Meal Interval: Notwithstanding the provisions of 
paragraph (f) subclause (1) Clause 5.—Hours of this 
award and subject to agreement between the employer 
and the employee an employee may be required to work 
for up to six hours before the cessation of work for the 
purpose of a meal. 

(12) Special Conditions of Employment Payment: 
(a) Subject to the conditions prescribed herein, an 

employee who is ready, willing and available 
for work on each day Monday to Saturday for 
not less than 54 hours per week, except for an 
employee engaged on Shift Work, and who 
works as directed by his employer, shall be 
entitled to a payment at the rate of $100 per 
week. Provided that an employee engaged on 
shift work, shaU work not less than 54 hours 
over his rostered week. 
This payment shall accrue weekly and be only 
paid in consequence of termination of 
employment. 

(b) An employee who in any week, but for absence 
on paid leave in accordance with the award 
would have qualified to accrue the payment 
under paragraph (a) of this subclause, shall be 
entitled to accrue such payment 
notwithstanding the absence on leave. 

(c) An employee who is absent in any week, other 
than in accordance with paragraph (b) of this 
subclause, shall be entitled to accrue that 
portion only of the payment prescribed in 
paragraph (a) of this subclause, calculated by 
reference to the time worked in that week in 
accordance with paragraph (i) hereof. 

(d) The payment prescribed in paragraph (a) of this 
subclause shall be forfeited in any week in 
which an employee engages in industrial action. 
Provided that, in any week in which industrial 
action occurs after an employee has complied 
with the provisions of the Project Disputes 
Procedure in subclause (15) of this Appendix, 
an employee shall forfeit only that portion of 
the payment as is referable to the period of 
industrial action, calculated in accordance with 
paragraph (i) hereof. 

(e) An employee engaged on site for less than one 
week shall accrue the payment of the allowance 
only for those days which he worked within 
that week, calculated in accordance with 
paragraph (i) hereof. 

(f) An employee commencing or terminating 
employment with his employer after the 
beginning of a week shall accrue the payment 
on the basis of the number of hours worked 
within that week, calculated in accordance with 
paragraph (i) hereof. 

(g) In the case of termination for misconduct or 
where the employee fails to give notice in 
accordance with the Award, the payment will 
not accrue for that week. 

(h) An employee who works in excess of 54 hours 
per week shall be paid an additional $1.85 per 
hour for each hour so worked. 

(i) For the purposes of this subclause payments 
which may accrue or be forfeited for any 
portion of a week shall be made on the basis of 
$1.85 per hour for each hour worked. 

0) Except as provided for in subclause (19) Liberty 
to Apply of this Appendix the amount 
prescribed in paragraph (a) of this subclause 
shall not increase throughout the term of the 
Appendix. 

(13) Cyclone Procedure: 
(a) Notwithstanding the provisions of the award 

and subject to the provisions of this subclause, 
the following shall apply when, because of a 
cyclone, the employer stands down those 
employed under this award. 

(b) Each employee who — 
(i) at the commencement of the cyclone 

period reports for and remains at work 
until otherwise directed by the 
employer, and 

(ii) following the "all clear" resumes duty 
in accordance with the direction of the 
employer, shall be paid for the normal 
rostered ordinary time and overtime 
hours occurring during the stand down. 

(iii) Notwithstanding the provisions of this 
subclause, an employee who prior to the 
stand down due to a cyclone has 
commenced an overtime shift shall be 
paid what would have been earned on 
that shift but for the stand down. 

(c) An employee who, on any day during the 
cyclone stand down — 

(i) is required for work and is requested to 
do so by the employer; and 

(ii) is not willing or available to work when 
so requested, 

is not entitled to pay for that day. 
(d) An employee who is required to remain at or 

who is called out to work during the period of 
time in which the operation has been stood 
down because of a cyclone shall be paid for all 
time worked at penalty rates but not so as to 
exceed a maximum of double time unless the 
day concerned is a public holiday in which 
event the maximum payment, subject to other 
provisions of this Appendix, shall not exceed 
2Vi times the single time rate. 

(e) (i) After the' 'all clear'' has been given each 
employee shall be notified by the 
employer of: 

(aa) the time at which normal 
operations are to resume; and 

(bb) the time at which employees are 
to resume work; and 

an employee who does not present for 
work at the time referred to in 
subparagraph (bb) is in respect of that 
day only entitled to payment for time 
worked. 

(ii) The notification to be given by the 
employer to the employee pursuant to 
paragraph (i) of this subclause may be 
per medium of written notice or by 
special announcement broadcast by 
radio and/or television provided that 
such an announcement is repeated at not 
less than hourly intervals on at least two 
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occasions prior to the then stated time at 
which normal operations are to be 
resumed. 

(f) Where, on the day following the resumption of 
normal operations or on any subsequent day, 
an employee cannot, because of damage caused 
to the operations by cyclone, be usefully 
employed, the employer may stand the 
employee down without pay. 

(14) Christmas Leave and Travel: Employees who 
qualify for the provisions of subclause (9) of this 
Appendix may return to their home or to Perth or to any 
other place at Christmas — 

(a) by availing himself of the entitlement to leave 
and travelling prior to the next accrual period; 
or 

(b) by availing himself of leave and travelling in 
advance but, if by service subsequent to the 
taking of leave an entitlement to leave and 
travelling does not accrue, any payment of 
ordinary pay for the period of leave and the 
cost of air fares shall be refunded to the 
employer unless the services of the employee 
are terminated by the employer through no 
fault of that employee. For the purposes of this 
provision the employer may deduct any 
amount to be refunded from any moneys 
otherwise due to the employee under his 
contract of employment. 

(15) Project Disputes Procedure: 
Disputes Procedures. 

All parties understand'the importance of the Project 
and in the interests of continued smooth running agree 
that every endeavour will be made to resolve disputes by 
using the following procedur|s. 

The parties agree at all times to abide by the following 
procedure and work will continue without any industrial 
action while the parties seek resolution. 

Note 1: Site Contractors acknowledge that during the 
following procedure and at any time as negotiations 
proceed it may be necessary to report back to, or gain 
instruction from, the workforce. However, where such 
meetings are required, the unions agree to minimise 
disruption and will obtain the agreement of management 
about timing and the venue for the meeting otherwise 
work will continue as normal. 

Note 2: Contractors or their representatives will make 
themselves available upon the request of the shop 
steward so as to quickly deal with the grievance or claim 
being raised. However, all parties need to understand 
that the process of negotiation and consultation takes 
time. 
1. The shop steward will discuss any claim or grievance 

with the staff member responsible for industrial 
relations. If the matter remains unresolved then it 
will be brought to the attention of the Contractors 
Project Manager.i 

2. In the event of negotiation not resolving the claim or 
grievance the shop steward will involve the 
appropriate union official, likewise the employer 
may seek the assistance of the Confederation of 
"Western Australian Industry (Inc), in a further 
attempt to resolve the matter through direct 
negotiation. 

3. Sensible time' limits will be allowed for the 
completion of stefis 1 and 2. However, unless by 
mutual agreement between the parties, these steps 
could take up to three, working days providing the 
Union Official(s)' to be involved is/are available in 
that time. 

4. In order to allow for the peaceful resolution of 
grievances the parties shall be committed to avoid 
stoppages of work, lockouts or any other bans or 
limitations on the performance of work while the 
procedures of negotiations and conciliation are 
being followed. 

5. The Employer shall ensure that all practices applied 
during operation of the procedure are, in 
accordance with safe working practices and 
consistent with established custom and practice at 
the workplace. 

6. Emphasis shall be placed on a negotiated settlement. 
However, if the negotiation process is exhausted 
without the dispute being resolved, the parties may 
jointly or individually refer the matter to the WA 
Industrial Relations Commission and/or the 
Australian Conciliation and Arbitration Commis- 
sion for assistance in resolving the dispute. 

Demarcation. 
In the event of two or more unions competing for the 

same work and an issue of demarcation arises, the 
following procedure should apply. 

All unions agree that as different unions claim 
different work around the country, rather than the 
competing unions resorting to industrial action in 
support of their claims, they will maintain the manner or 
method of carrying out the work immediately prior to the 
claims being made and will resolve inter-union disputes 
by negotiation. 

Where the union parties are unable to resolve the 
demarcation they will agree to refer the matter to the WA 
Industrial Relations Commission and/or the Australian 
Conciliation and Arbitration Commission. 

No party shall be prejudiced as to final settlement by 
the continuance of work in accordance with this 
procedure. 

Contractors acknowledge that they will work all 
employees in accordance with their trade/licence or skill 
competence and recognise employees will be worked 
within their assigned classification. 

Furthermore, where the nature of the work requires or 
where circumstances arise an employer may require a 
non-tradesperson to undertake duties of a routine or 
general nature which he would not normally perform 
within his classification but for which he is competent. 

In such circumstances the employee will be paid at the 
higher rate of pay for which he is classified. 

(16) Safety Procedures: 
Safety Committee. 

(a) Each Main Subcontractor will have an 
employee Safety Representative and Deputy 
(the Deputy to relieve during the absence of the 
Safety Representative), in each major 
construction area who will represent all 
workers employed by both the Subcontractor 
and Lower Tier Subcontractor in that area. 

(b) Any worker may contact the Management or 
Safety Representative as he requires. If a Safety 
Representative does not have the required 
knowledge in a specific field, he may call upon 
a person within that contract who has the 
appropriate knowledge or, subject to 
authorisation by his Supervisor, to contact a 
person outside that Contract who has the 
appropriate knowledge. 

(c) Each Safety Representative shall meet weekly 
with the Subcontractor's nominated Safety Co- 
ordinator to discuss the Subcontractor's Safety 
Programme. 

(d) An Area Safety Advisory Committee shall be 
established in each major construction area as 
defined. 
The Area Safety Advisory Committee will 
consist of the KJR Area Manager, KIR 
Accident Prevention Advisors, 
Subcontractors' nominated Safety Co- 
ordinators and employees Safety 
Representatives working within the defined 
area. There shall be one employee Safety 
Representative for each Subcontractor working 
within the defined area. 
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Each Subcontractor representative shall only 
be required to attend one Area Safety Advisory 
Committee each fortnight. 
Subcontractors shall be designated to an Area 
Safety Advisory Committee based on the Area 
within which the majority of the 
Subcontractor's work is to be performed. 
The Area Safety Advisory Committee Meeting 
will be held fortnightly with a duration 
normally of one hour. The Area Safety 
Advisory Committee shall review the safety 
performance within that area. 

(e) A Site Safety Advisory Committee Meeting 
shall be held monthly with a duration normally 
of one hour. 
The Site Safety Advisory Committee will 
consist of KJR Accident Prevention Advisors, 
and two Subcontractors nominated Safety Co- 
ordinators and two Employee Safety 
Representatives from each of the Area Safety 
Advisory Committees. 
The Site Safety Advisory Committee shall 
review the safety performance of the Project 
job-site. 

(f) If it becomes apparent that more than one 
Employee Safety Representative is required on 
a Contract because of the nature of the job, 
further discussions will take place between the 
parties (KJR, Subcontractor and Unions). 

(g) There will not be any deduction of wages for 
time spent on safety matters by the Safety 
Representative when the time so spent has been 
authorised by his Employer. 

(h) Each Safety Representative will be identified by 
an appropriate sticker which will be affixed to 
his safety helmet. 

Safety Disputes Settlement Procedures. 
(a) The provisions of this subclause shall apply in 

addition to those matters set out elsewhere in 
this subclause. 

(b) It is the intention of the Procedure to prevent 
injury and to eliminate disputes likely to cause 
stoppages of work and loss of earnings. 

(c) Where a safety grievance related to an 
immediate danger arises, employees shall, if 
necessary, remove themselves from the 
immediate work area and then advise their 
immediate Supervisor. 

(d) Safety Grievance Procedure: 
(i) Employees shall raise problems of a 

safety nature with their Foreman or 
Supervisor in the first instance. 
Where an employee encounters what he 
believes to be a safety hazard or is 
allocated work to perform in what he 
considers constitutes an unsafely 
situation, he shall immediately advise 
his Foreman or Supervisor and the work 
process in question shall not be carried 
out until such time as the matter has 
been finally determined except under 
such conditions as are agreed between 
the parties. 

(ii) Supervisors shall immediately discuss 
the matter with the employee with a view 
to resolving the problem without delay. 

(iii) Should the safety grievance remain 
unsolved, the Management of the 
employees concerned, the Safety 
Representative with that employer in 
that area, and a KJR Accident 
Prevention Advisor, shall meet and 
inspect the work area to ascertain a 
resolution to the safety grievance. 

(iv) If the safety grievance is still not 
resolved, the Construction Safety 
Branch Inspector and the appropriate 
officials of the Union or Unions 
concerned shall be advised by the Sub- 
contractor. The Construction Safety 
Branch Inspector may be requested by 
any of the parties to advise on the 
application and interpretation of the 
Construction Safety Act and 
Regulations. 

(v) All parties shall endeavour to maintain 
continuous productive work for those 
workers not in the immediate area 
concerned. Employees who have been 
removed from the immediate area where 
a safety hazard exists, may be allocated 
by the Subcontractor, alternative work 
in another area. 

(vi) Provided the above safety grievance 
procedure is complied with, there will be 
no deduction of wages for employees 
who are removed from their immediate 
work area due to a safety hazard. 

Minimum Scaffold Requirements. 
(a) Proper access, kickboards and planks are to be 

lashed to have uniformity of scaffolding 
around the site. Kickboards are required to be 
installed on all working platforms that exceed 
three metres in height. 

(b) When a licensed scaffolder is required to 
supervise the erection of scaffolding and the 
licensed scaffolder is completely satisfied that 
the requirements have been met (no bent tubes, 
frames, etc), he will affix his personal tag to 
such scaffold. 

(c) Any scaffold to be built above six metres from 
the ground must be erected under the direct 
visual supervision of a licensed scaffolder. 

(d) Any tubular scaffolding to be built, as referred 
to in Division 2 of the WA Construction Safety 
Regulations, must be erected under the direct 
visual supervision of a licensed scaffolder. 

(e) All incomplete scaffolds will have a sign placed 
on them stating: 

DANGER — KEEP OFF 
SCAFFOLDERS ONLY 

(f) Scaffolders are not expected to erect any 
scaffolding if there is insufficient material, or if 
the material for the scaffolding is of a sub- 
standard nature. 

(g) Scaffolding erected in an unworkmanlike 
manner will not be acceptable on the site. 

(h) Unauthorised persons shall not interfere with 
scaffolds. 

(i) A person shall not do the work of an unlicensed 
scaffolder unless: 

(i) He has been issued with a' 'permit'' by a 
KJR on-site Accident Prevention 
Advisor following advice from the 
Employer that the proposed unlicensed 
scaffolder has had suitable experience. 
Suitable experience shall mean that a 
person has had a minimum of three 
months experience in construction 
work. 

(ii) He works under the visual supervision 
of a licensed scaffolder on work defined 
in points (c) and (d) above. 

An unlicensed scaffolder may perform 
scaffolding work on work other than 
scaffolding work defined in points (c) and (d) 
above, without the requirement to work under 
the visual supervision of a licensed scaffolder. 
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(j) Only persons authorised in accordance with the 
above procedures shall erect scaffolding work. 

Unsatisfactory Equipment. 
(a) Workmen shall not be required to use unsafe or 

unsatisfactory rigging or scaffolding 
equipment. 

(b) All chain slings shall be clearly marked with 
their safe working load. 

(c) KJR shall provide an area away from the work 
site where any unsatisfactory scaffolding and 
rigging gear may be deposited after the 
Employer concerned has been notified. 

Transport On Site. 
No worker shall ride in the back of a vehicle which 

does not have suitable seating and adequate covering. 
Excavations or Trenches. 

A worker shall not enter an excavation or trench, as 
referred to in Division 8 of the Construction Safety 
Regulations, unless that excavation or trench has been 
inspected by an inspector of the Construction Safety 
Branch or a KJR Site Accident Prevention Advisor. 
Excavation and Driving of Pegs Procedure. 

Prior to any excavation or peg driving below grade is 
commenced anywhere on the site, details of the proposed 
excavation location, method and reasons are to be sub- 
mitted to KJR for approval in accordance with the 
Excavation Permit Procedure. 

Under no circumstances shall any excavation or peg 
driving proceed until the employee carrying out the work 
has an approved permit which he has signed and the 
excavation area has been marked showing any other 
services in the area. 

No employee is expected to perform such work unless 
he has a copy of the Excavation Permit in his possession. 

(17) No Extra Claims: Except in respect to subclause 
(19) Liberty to Apply of this Appendix, it is a condition 
of this Appendix that the Unions undertake for the term 
of this Appendix not to pursue any extra claims in respect 
to construction work on the Burrup Peninsula except 
where consistent with National Wage Case Principles. 

(18) Saving: Neither this Appendix nor any part threof 
shall be used by the employers or the Unions before any 
Industrial Tribunal or in private negotiation in respect of 
proceedings by or against any other employer or Union 
as it is recognised that the conditions of this Appendix 
relate only to the special and isolated circumstances 
which exist in respect to construction work on the Burrup 
Peninsula. 

(19) Liberty to Apply: Liberty is reserved to the 
Unions to apply to amend this Appendix in respect to 
subclause (12) Special Conditions of Employment 
Payment. 

Subject to agreement between the parties that there 
has been substantial compliance with the Project Dispute 
Procedure in subclause (15) of this Appendix up to 31 
March 1988, the Unions may apply to increase the 
amount prescribed in paragraph (a) of subclause (12) of 
this Appendix from $100 per week to $115 per week to 
take effect from the beginning of the first pay period to 
commence on or after 1 April 1988 with a corresponding 
adjustment to the hourly rate calculation in paragraph (i) 
of subclause (12) of this Appendix. 

(20) Second Tier Restructuring and Efficiency 
Wage Increase: For the purposes of this Appendix the 
rates of pay prescribed in subclauses (2) and (3) of Clause 
27.—Wages of this Award shall be increased by four per 
cent in accordance with the Second Tier Restructuring 
and Efficiency Principle of the State Wage Case Decision 
reported in the Western Australian Industrial Gazette, 
Volume 67 at page 435. 

This subclause shall cease to operate in relation to 
employees bound by this Appendix at such date that 
these employees become entitled to second tier payments 
by reason of amendment to the Award. 

67 W.A.l.G. 

ENGINEERING TRADES (STATE ENERGY 
COMMISSION) CONSOLIDATED AWARD 

No. 1 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, 

Western Australian Branch 
and 

State Energy Commission of Western Australia 
and Others. 

No. 1123 of 1987. 

ENGINEERING TRADES (STATE ENERGY 
COMMISSION) CONSOLIDATED AWARD 

No. 1 of 1969. 
Linesman Live Line Electrical Power 

COMMISSIONER O.K. SALMON. 
28th day of October 1987. 

Order. 
HAVING heard Dr J. Crouch on behalf of the applicant 
and Mr N.L. Fry on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Engineering Trades (State Energy 
Commission) Consolidated Award 1978 No. 1 of 
1969 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after 28 October 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 5.—Definitions: Delete subclause (7) and insert 

in lieu the following:— 
(7) "Lineman — Live Line" means a lineman — 

first grade: 
(a) who has been trained specially and is 

certificated to carry out repair and/or 
maintenance work (in addition to washing 
down) on live high voltage overhead lines; 
and 

(b) who is employed in a live line crew to 
perform repair and/or maintenance work 
on live high voltage overhead lines. 

GOLD MINING CONSOLIDATED AWARD 
No. 21 of 1967. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — application to vary award. 

Western Mining Corporation Ltd 
and 

The Australian Workers Union, 
West Australian Branch, Industrial Union of Workers. 

No. 1144 of 1987. 

GOLD MINING AWARD 
No. 21 of 1967. 

Various Gold Mining 

COMMISSIONER J.F. GREGOR. 
28th day of October 1987. 
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Order. 
HAVING heard Mr R. Gifford on behalf of the Appli- 
cant and Mr J. Isherwood on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 having satisfied 
itself that the terms of the General Order of the Commis- 
sion No. 1195 of 1986, dated 24 April 1987, having been 
complied with, and by consent, hereby orders — 

That the Gold Mining Award No. 21 of 1967 as 
amended, be further amended in accordance with 
the following Schedule will effect from the first pay 
period commencing on or after the date hereof. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert in lieu: 
2.—Arrangement. 

1. Title. 
2. Arrangement. 
3. Term. 
4. Area and Scope. 
4A. Contract of Service. 
5. Hours (other than Continuous Shift Workers). 
6. Overtime (other than Continuous Shift 

Workers). 
7. Continuous Shift Workers. 
8. Rest Period — Overtime. 
9. Shift Work. 
10. Payment for Sickness. 
11. Wet Places. 
11 A. Inclement Weather. 
12. Holidays. 
13. Annual Leave. 
14. Casual Workers. 
15. Mixed Functions. 
16. Reduction of Hands. 
17. Accident Pay. 
18. Full Payment of Shift. 
19. Payment of Wages. 
20. First Aid. 
21. Resumption of Work After Annual Leave. 
22. Aged and Infirm Workers. 
23. Board of Reference. 
24. Protective Clothing. 
25. Representative Interviewing Workers. 
26. Record. 
27. Inspections. 
28. Re-employment After Accident. 
29. Long Service Leave. 
30. District Allowances. 
31. Maximum Rate. 
32. Junior Workers. 
33. Recognised Crib Places. 
34. Piece Work. 
35. Bereavement Leave. 
36. Jury Service. 
37. Junior Worker's Certificate. 
38. Redundancy. 
39. Definitions. 
40. »Special Rates. 
41. Minimum Wage — Adult Males and Females. 
42. Industry Allowance. 
43. Leisure Days. 
44. Maternity Leave. 
45. Travelling Allowance. 

Schedule 1.—Wages. 
Schedule 2.—Location Allowance. 
Schedule 3.—Long Service Leave. 

2. Clause 4A.—Contract of Service: Insert the 
following new clause:— 

4A.—Contract of Service. 
(1) Except in the case of casual employees who 

may leave or be dismissed at any time, the contract 
of service shall be daily and may be terminated by 
one day's notice on either side given on any day. 

(2) If an employer or an employee fails to give the 
required notice, one day's wage shall be paid by the 
employer or forfeited by the employee. 

(3) The employer shall be under no obligation to 
pay for any day not worked, upon which the worker 
is required to present himself for duty except such 
absence from work is due to illness and comes within 
the provisions of Clause 13, or such absence is on 
account of holidays to which the worker is entitled 
under the provisions of this Award. 

3. Clause 5.—Hours (other than Continuous Shift 
Workers): Delete this clause and insert in lieu thereof:— 

5.—Hours (other than Continuous Shift Workers). 
(1) Surface Workers: 40 hours exclusive of crib 

time, shall constitute a week's work, but where 
shifts are worked on the surface, the 40 hours shall 
then be inclusive of crib time for such shift workers. 

(2) Subject to the provisions of Clause 16 of this 
Award the ordinary working hours of day workers 
shall be 40 per week to be worked eight hours per 
day between 7.00 a.m. and 5.00 p.m. Monday to 
Friday inclusive, provided that by agreement 
between the worker, the employer and the Secretary 
of the Mining Division of the Union or his nominee, 
the day's work may commence earlier than 7.00 
a.m. 

(3) Underground Workers 
(a) 37Vi hours, inclusive of crib time, shall 

constitute a week's work. 
(b) Each shift shall consist of 7 Vi hours per 

day or shift, Monday to Friday inclusive, 
and the shifts shall be so arranged that an 
interval of 30 minutes will separate the 
finishing hour of one shift from the 
commencing hour of the next following 
shift provided that six hours shall con- 
stitute a shift's work in all rises or in 
sinking specially wet shafts and winzes. 

(4) Other: Six hours shall constitute a shift's work 
for men engaged inside gas or water spaces of any 
boiler or flue in cleaning or scraping work, and for 
men engaged in cleaning dust bins or dust flues. In 
case of boiler cleaners working broken shifts, one 
hour on the above description of work shall count as 
one hour and 20 minutes. In the case of Lanceshire 
and Cornish boilers, all time necessary for a boiler 
cleaner to come out for a spell shall count as time 
worked in the boiler. 

4. Clause 6.—Overtime (other than Continuous Shift 
Workers): Delete subclause (6) of this clause and insert in 
lieu thereof:— 

(6) When a worker, without being notified on the 
previous day, is required to continue working after 
the usual knock-off time for more than one hour, he 
shall be provided with a suitable meal by the 
employer or shall be paid $4.30 in lieu thereof. 

5. Clause 7.—Continuous Shift Workers: Delete sub- 
clauses (1) and (7) of this clause and insert in lieu 
thereof:— 

(1) Subject to the provisions of Clause 16 of this 
Award, the ordinary working hours shall not exceed 
40 in any one week to be worked in five shifts of 
eight hours each inclusive of a 20 minute crib time. 
Such crib time shall be allowed as near as possible to 
the middle of the shift. 

(7) When a worker, without being notified on the 
previous day, is required to continue working after 
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the usual knock-off time for more than one hour, he 
shall be provided with any meal required or be paid 
$4.30 in lieu thereof. 

6. Clause 11.—Wet Places: Delete the allowance of 
$1.00 per day referred to in the preamble of this clause 
and insert in lieu $1.15 per day. 

7. Clause 11A.—Inclement Weather: Insert the 
following new clause: 

11 A.—Inclement Weather. 
(1) Where an employee who has commenced a 

shift cannot carry out his ordinary duties due to 
inclement weather the employer shall, notwith- 
standing the conditions of Clause 18.—Full 
Payment of Shift, endeavour to provide the 
employee with alternative work within his compe- 
tence, provided that the employee shall nevertheless 
be paid for the balance of that shift. 

(2) An employee who is otherwise stood down 
without pay may instead elect to take paid leisure 
day entitlements then standing to his credit. 

8. Clause 13.—Annual Leave: Delete subclauses (1) 
and (12) of this clause and insert in lieu thereof: 

(1) Annual leave shall be taken at the convenience 
of the management of the mine but employees shall 
receive one month's notice of the date on which the 
leave is to commence. 

(12) (a) An employee who, at the commencement 
of his annual leave, has an entitlement to payment 
for non-attendance on the ground of personal ill 
health for not less than 40 hours under the pro- 
visions of Clause 10.—Payment for Sickness, of this 
award, and who within 14 days of resuming work 
produces to the employer a certificate from a 
qualified medical practitioner that during his annual 
leave he was confined to his home or to a hospital 
for a period of at least seven consecutive days for a 
reason which if he had not been on annual leave, 
would have entitled him to payment under the pro- 
visions of the said Clause 10.—Payment for 
Sickness, shall be deemed to be absent from work 
through sickness for so much of that period as he 
would otherwise have been entitled to payment 
under that clause. 

(b) An employee to whom paragraph (a) applies 
shall take the period deemed to be absence through 
sickness as annual leave at a time convenient to the 
employer, but on ordinary pay without the loading 
prescribed in paragraph (b) of subclause (1) of this 
clause. 

9. Clause 14.—Casual Workers: Delete this clause and 
insert in lieu thereof:— 

14.—Casual Workers. 
An employee engaged and paid as a casual shall 

receive 20 per cent above the rate set out in Schedule 
1 for the work performed. 

10. Clause 16.—Reduction of Hands: Delete this 
clause and insert in lieu thereof:— 

16.—Special Provisions for Cycle Working. 
Notwithstanding provisions contained elsewhere 

in this award providing the Mining Division of the 
Union is notified:— 

(1) Work may be carried out over consecutively 
recurring cycles, each consisting of a specified 
number of consecutive working days followed by a 
special number of consecutive non-working days, 
provided that an even time two week cycle or a cycle 
incorporating more than six consecutive working 
weeks may only be worked with the approval of the 
Mining Division of the Union or in the event of non- 
agreement as determined by the Western Australian 
Industrial Relations Commission. 

(2) (a) The total ordinary hours of work during a 
cycle shall not exceed 40 hours multiplied by the 
number of working and non-working weeks in the 
cycle. 

(b) Overtime rate shall be paid for any time in 
excess of eight hours per day or in excess of the total 
ordinary hours prescribed in subclause (2) (a) of this 
clause. 

(3) Wages may be paid according to a weekly 
average of ordinary hours worked even though 
more or less than 40 ordinary hours may be worked 
in any particular week of the work cycle. 

11. Clause 19.—Payment of Wages: Insert new sub- 
clause (4) after subclause (3):— 

(4) Wages shall be paid into a bank account 
nominated by the employee but may otherwise, at 
the employer's option, be paid in cash or by cheque. 

12. Clause 20.—First Aid: Delete subclause (4) of this 
clause and insert in lieu thereof:— 

(4) Any first aid man appointed by the employer 
to perform first aid duties shall be paid an allowance 
of $1.40 per shift in addition to his ordinary rate of 
pay. 

13. Clause 24.—Protective Clothing: Delete this 
clause and insert in lieu thereof:— 

24.—Protective Clothing and Equipment. 
(1) Workers in very wet places shall be provided 

with oilskin coats and rubber boots. 
(2) Rubber gloves shall be provided for workers 

handling cyanide, exanthates or corrosive acids. 
(3) Suitable protective clothing shall be provided 

for workers coming into contact with quickline, 
corrosive acids or hot slag. 

(4) Ear protection and safety glasses shall be 
provided by the employer to employees working in 
all milling operations and in all other areas of high 
noise and/or danger to eyes. 

14. Clause 27.—Inspections: Delete this clause and 
insert in lieu thereof:— 

27.—Inspections. 
Duly accredited officials of the union shall, at 

times convenient to the employer, be allowed to 
inspect all places, during working hours, where 
employees eligible to be members of the union are 
employed, provided that they shall not impede or 
obstruct the workers in carrying out their work. 

15. Clause 32.—Junior Workers: Delete subclause (4) 
of this clause and insert in lieu:— 

(4) A junior worker not less than 18 years of age 
may be employed underground at the wage 
prescribed in Schedule 1 hereof, in the following 
classifications — 

Rock drill men in shafts, rock drill men in rises, 
rock drill men in winzes, shaft timbermen, man in 
charge of explosives, sealers, platemen, bracemen. 

Or any other classification agreed upon between 
the employer and the Secretary of the Mining 
Division of the Australian Workers' Union or his 
nominee or in the event of disagreement, the matter 
may be referred to the Western Australian Industrial 
Relations Commission or for determination by a 
Board of Reference. 

16. Clause 35.—Bereavement Leave: Delete this 
clause and insert in lieu thereof:— 

35.—Bereavement Leave. 
When it is necessary for a worker to be absent 

from his employment for the purposes of attending 
a funeral or arranging therefore a worker (other 
than a casual worker) shall be entitled to a maximum 
of three dyas' leave at ordinary wages as prescribed 
on each occasion and on production of satisfactory 
evidence of the death within Australia of the 
worker's wife, husband, father, mother, grand- 
father, grandmother, brother, sister, child, father- 
in-law, mother-in-law, brother-in-law and sister-in- 
law. Wife or husband as referred to in this clause 
shall include de facto wife or husband. 
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17. Clause 38.—Redundancy: Delete this clause and 
insert in lieu thereof: 

38.—Redundancy. 
(1) An employee shall be deemed to have been 

made redundant if his services are no longer 
required by the employer because the employee has 
become surplus to the requirements on account of 
technological change or re-organisation of work or 
production methods or downturn in the market for 
gold except if he is offered but does not accept 
alternative employment with the employer, whether 
in his then classification or otherwise. 

(2) Reduction of Hands: Should occasion arise to 
reduce the number of workers employed, the 
management, in selecting those to be retained shall 
give full weight to the consideration of length of 
service and all things being equal, shall retain those 
who have been longest in the employ of the 
company. 

(3) The employer shall give three weeks' notice to 
the union of which an employee is a member if it is 
intended to terminate the services of such employee 
on the ground that he is redundant. 

(4) (a) Where a redundancy is intended the 
employer shall confer with the union concerned with 
respect to the conditions to apply to a worker whose 
services are to be so terminated and if no agreement 
is reached the matter shall be referred to the Western 
Australian Industrial Relations Commission for 
determination. 

(b) Where an agreement is reached thereon, or 
these conditions are otherwise determined, the 
services of a worker may be terminated irrespective 
of whether the period of time referred to in sub- 
clause (3) hereof has expired. 

18. Clause 40.—Special Rates: Delete subclause (1) of 
this clause and insert in lieu thereof:— 

(1) Height Money: A worker shall be paid an 
allowance of 95 cents for each day on which he 
works at a height of 15.5 metres or more above the 
nearest horizontal plane. 

19. Clause 42.—Industry Allowance: Insert the 
following new clause: 

42.—Industry Allowance. 
(1) Each employee shall be paid an allowance of 

$56.90 per week. 
(2) The allowance recognises, and is in payment 

for all aspects of work in the industry including the 
location and nature of individual operations within 
it. 

(3) The allowance shall be paid in addition to the 
rate of wage set out in Schedule I hereof and shall be 
paid for all purposes of the Award. 

20. Clause 43.—Leisure Days: Insert the following 
new clause: 

43.—Leisure Days. 
(1) Notwithstanding provisions prescribed else- 

where in this award and in substitution for a 38 hour 
week, each employee other than an employee to 
whom subclause (3) of Clause 5 applies shall be 
entitled to 12 leisure days per annum, without loss of 
pay. 

(2) (a) Where an employee works a full shift on a 
leisure day off he shall be paid at the rate of time and 
a half for that day, in addition to which he shall be 
allowed and shall take one day off with pay in lieu of 
that special day. 

(b) The day off in lieu shall be taken on a day 
suitable to the employer. 

(c) The provisions of this subclause do not apply 
to leisure days off worked by mutual agreement 
between employees. 

(d) Where less than eight hours is worked on a 
leisure day off, such work shall be paid for at the 
rate of double time and a half. 

(3) The leisure day off shall be in addition to any 
public holiday or period of annual leave but any 
time in respect of which the worker is absent from 
work except time for which he is entitled to claim 
sick pay, or time spent on holidays or annual leave 
as prescribed by this award shall not count for the 
purpose of determining his right to leisure days. 

(4) Nothing contained in this clause shall affect 
any arrangement, procedure or trade-off agreed 
between the Union and any employer prior to the 
operation of this clause in relation to leisure days. 

21. Clause 44.—Maternity Leave: Insert the following 
new clause: 

44.—Maternity Leave. 
(1) Eligibility for Maternity Leave: A worker who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of 
her confinement, be entitled to maternity leave 
provided that she has had not less than 12 months' 
continuous service with that employer immediately 
preceding the date upon which she proceeds upon 
such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker 

but shall not include a worker engaged 
upon casual or seasonal work. 

(b) Maternity leave shall mean unpaid 
maternity leave. 

(2) Period of Leave and Commencement of 
Leave. 

(a) Subject to subclauses (3) and (6) hereof, 
the period of maternity leave shall be for 
an unbroken period of from 12 to 52 weeks 
and shall include a period of six weeks' 
compulsory leave to be taken immediately 
before the presumed date of confinement 
and a period of six weeks' compulsory 
leave to be taken immediately following 
confinement. 

(b) A worker shall, not less than 10 weeks 
prior to the presumed date of 
confinement, give notice in writing to her 
employer stating the presumed date of 
confinement. 

(c) A worker shall give not less than four 
weeks' notice in writing to her employer of 
the date upon which she proposes to 
commence maternity leave, stating the 
period of leave to be taken. 

(d) A worker shall not be in breach of this 
order as a consequence of failure to give 
the stipulated period of notice in 
accordance with paragraph (c) hereof if 
such failure is occasioned by the 
confinement occurring earlier than the 
presumed date. 

(3) Transfer to a Safe Job: Where in the opinion 
of a duly qualified medical practitioner, illness or 
risks arising out of the pregnancy or hazards 
connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her 
present work, the worker shall, if the employer 
deems it practicable, be transferred to a safe job at 
the rate and on the conditions attaching to that job 
until commencement of maternity leave. 

If the transfer to a safe job is not practicable, the 
worker may, or the employer may require the 
worker to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. 
Such leave shall be treated as maternity leave for the 
purposes of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the 
period may be lengthened once only, save 
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with the agreement of the employer, by the 
worker giving not less than 14 days' notice 
in writing stating the period by which the 
leave is to be lengthened. 

(b) The period of leave may, with the consent 
of the employer, be shortened by the 
worker giving not less than 14 days' notice 
in writing stating the period by which the 
leave is to be shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of a worker terminates other 
than by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by 
the birth of a living child, it shall be the 
right of the worker to resume work at the 
time nominated by the employer which 
shall not exceed four weeks from the date 
of notice in writing by the worker to the 
employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of a worker not then 

on maternity leave terminates after 28 
weeks other than by the birth of a living 
child then — 

(i) she shall be entitled to such period 
of unpaid leave (to be known as 
special maternity leave) as a duly 
qualified medical practitioner 
certifies as necessary before her 
return to work. 

(ii) for illness other than the normal 
consequences of confinement she 
shall be entitled, either in lieu of or 
in addition to special maternity 
leave, to such paid sick leave as to 
which she is then entitled and which 
a duly qualified medical 
practitioner certifies as necessary 
before her return to work. 

(b) Where a worker not then on maternity 
leave suffers illness related to her 
pregnancy, she may take such paid sick 
leave (to be known as special maternity 
leave) as a duly qualified medical 
practitioner certifies as necessary before 
her return to work, provided that the 
aggregate of paid sick leave, special 
maternity leave and maternity leave shall 
not exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and 
(9) hereof, maternity leave shall include 
special maternity leave. 

(d) A worker returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled 
to the position which she held immediately 
before proceeding on such leave or, in the 
case of a worker who was transferred to a 
safe job pursuant to subclause (3), to the 
position she held immediately before such 
transfer. 
Where such position no longer exists but 
there are other positions available, for 
which the worker is qualified and the 
duties of which she is capable of 
performing, she shall be entitled to a 
position as nearly comparable in status 
and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave 
Entitlements: Provided the aggregate of leave 

including leave taken pursuant to subclauses (3) and 

(6) hereof does not exceed 52 weeks. 
(a) A worker may, in lieu of or in conjunction 

with maternity leave, take any annual 
leave or long service leave or any part 
thereof to which she is then entitled. 

(b) Paid sick leave of other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
a worker during her absence on maternity 
leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to 
the contrary, absence on maternity leave shall not 
break the continuity of service of a worker but shall 
not be taken into account in calculating the period 
of service for any purpose of the award. 

(9) Termination of Employment. 
(a) A worker on maternity leave may 

terminate her employment at any time 
during the period of leave by notice given 
in accordance with this award. 

(b) An employer shall not terminate the 
employment of a worker on the ground of 
her pregnancy or of her absence on 
maternity leave, but otherwise the rights of 
an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) A worker shall confirm her intention of 

returning to her work by notice in writing 
to the employer given not less than four 
weeks prior to the expiration of her period 
of maternity leave. 

(b) A worker, upon the expiration of the 
notice required by paragraph (a) hereof, 
shall be entitled to the position which she 
held immediately before proceeding on 
maternity leave or, in the case of a worker 
who was transferred to a safe job pursuant 
to subclause (3), to the position which she 
held immediately before such transfer. 
Where such position no longer exists but 
there are other positions available for 
which the worker is qualified and the 
duties of which she is capable of 
performing, she shall be entitled to a 
position as nearly comparable in status 
and salary or wage to that of her former 
position. 

(11) Replacement Workers. 
(a) A replacement worker is an worker 

specifically engaged as a result of an 
worker proceeding on maternity leave. 

(b) Before an employer engages a replacement 
worker under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights 
of the worker who is being replaced. 

(c) Before an employer engages a person to 
replace a worker temporarily promoted or 
transferred in order to replace a worker 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or 
transfer and of the rights of the worker 
who is being replaced. 

(d) Provided that nothing in this subclause 
shall be construed as requiring an 
employer to engage a replacement worker. 

(e) A replacement worker shall not be entitled 
to any of the rights conferred by this clause 
except where her employment continues 
beyond the 12 months qualifying period. 
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22. Clause 45.—Travelling Allowance: Insert the 
following new clause:— 

45.—Travelling Allowance. 
(1) If transport to and from the job is not 

provided by the employer, a travelling allowance of 
$3.00 per day shall be paid where a worker's usual 
place of residence is more than 30 kilometres from 
the job by the shortest practicable route. 

(2) The allowance specified in this clause shall be 
paid to a worker to compensate for excess travelling 
expenses from a worker's usual place of residence to 
his place of work and return. 

(3) The allowance prescribed in subclause (1) 
hereof shall not be paid where the employee has 
refused company provided accommodation and has 
elected to live elsewhere. 

GOVERNMENT OFFICERS (STATE 
GOVERNMENT INSURANCE COMMISSION) 

AWARD No. PSA A21 of 1986. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — Variation of an Award. 

The Civil Service Association of Western Australia 
Incorporated 

and 
State Government Insurance Commission. 

No. PSA 2060 of 1987. 

GOVERNMENT OFFICERS (STATE 
GOVERNMENT INSURANCE COMMISSION) 

AWARD 1987. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr R.L. Rowton on behalf of the 
Applicant and Mr S. Home on behalf of the Respondent, 
the Commission, Constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and in particular the prescription relating 
to Restructuring and Efficiency and Second Tier Wage 
Adjustments, and by consent, hereby orders — 

That the Government Officers (State 
Government Insurance Commission) Award 1987 as 
amended be further amended in accordance with the 
following Schedule with effect from the beginning 
of the first pay period commencing on or after this 
date. 

(Sgd.) G.L. FIELDING, 
[L.S.] PublicServiceArbitrator. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert in lieu the following: 
1. Title. 
2. Arrangement. 
3. Area. 
4. Scope. 
5. Term. 
6. Definitions. 
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7. Contracts of Service. 
8. Hours of Duty. 
9. Leave of Absence. 
10. Allowances. 
11. Records and Information. 
12. Organisational Change. 
13. Preservation and Non-Reduction. 
14. Liberty to Apply. 
15. Deduction of Association Subscriptions. 
16. Payment of Salaries. 
17. Salaries. 
18. Salary Classifications. 
19. Salaries — Specified Callings. 
20. Special Contracts. 
21. Trainee's Salaries. 

2. Clause 16.—Payment of Salaries: Insert after 
subclause (3) the following: 

(4) Salaries shall be paid by direct funds transfer 
to the credit of an account nominated by the officer 
at a bank, building society or credit union approved 
by the Under Treasurer or an accountable officer. 

Provided that where such form of payment is 
impractical or where some exceptional circum- 
stances exist, and by agreement between the 
Employer and the Association, payment by cheque 
may be made. 

3. Clause 18.—Salary Classifications: Delete this 
clause and insert in lieu the following: 

18.—Salary Classifications. 
(1) Subject to the provisions of subclause (b) of 

this clause the annual salaries applicable to officers 
not covered by Clause 19 of this Award shall be: 

Salary 
Level Per Annum 

$ ■ 
Level 1 under 17 years 8 691 
17 years 10 158 
18 years 11 848 
19 years 13 713 
20 years 15 399 
21 years or 1st year of adult service 16 917 
22 years or 2nd year of adult service 17 535 
23 years or 3rd year of adult service 18 151 
24 years or 4th year of adult service 18 765 
25 years or 5th year of adult service 19 381 
26 years or 6th year of adult service 19 998 
27 years or 7th year of adult service 20 707 
28 years or 8th year of adult service 21 198 
29 years or 9th year of adult service 21 923 
Level 2 22 792 

23 458 
24 146 
24 855 
25 584 

Level 3 26 586 
27 368 
28 172 
29 000 

Level 4 30 134 
31 022 
31 936 

Level 5 33 696 
34 888 
36 123 
37 406 

Level 6 39 470 
40 872 
42 324 
43 874 

Level 7 46 251 
47 896 
49 684 

Level 8 52 593 
54 675 
57 258 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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Salary 
Per Annum 

Level 9 60 484 
62 664 
65 149 

Class 1 68 907 
Class 2 72 666 
Class 3 76 424 
Class 4 80 182 

(2) Pursuant to Regulation 3 of the Public Service 
Regulations 1979, made under the Public Service 
Act 1978-85 the General Division shall consist of the 
following classification and annual salary: 
Classification Per Annum 

G-II-13 43 874 

4. Clause 19.—Special Contracts: Renumber this 
clause, Clause 20. 

5. Insert a new Clause 19.—Salaries — Specified 
Callings: 

19.—Salaries — Specified Callings. 
(1) Officers, who possess a relevant tertiary level 

qualification, or equivalent determined by the 
Employer and who are employed in the callings of 
Agricultural Scientist, Architect, Dental Officer, 
Education Officer, Engineer, Forestry Officer, 
Geologist, Laboratory Technologist, Land 
Surveyor, Legal Officer, Librarian, Medical 
Officer, Planning Officer, Probation and Parole 
Officer, Psychiatrist, Clinical Psychologist, 
Psychologist, Quantity Surveyor, Scientific Officer, 
Social Worker, Superintendent of Education, 
Therapist (Occupational, Physio or Speech), 
Veterinary Scientist, or any other professional 
calling determined by the Employer, shall be 
entitled to annual salaries as follows: 

Salary 
Level Per Annum 

2/4  22 792 
24 146 
25 584 
27 368 
30 134 
31 936 

5   33 696 
34 888 
36 123 
37 406 

6   39 470 
40 872 
42 324 
43 874 

7   46 251 
47 896 
49 684 

8   52 593 
54 675 
57 258 

9   60 484 
62 664 
65 149 

Class 1 68 907 
Class 2 72 666 
Class 3 76 424 
Class 4 80 182 

(2) Subject to subclause (4) of this clause, on 
appointment or promotion to the Level 2/4 under 
this clause: 

(a) Officers, who have completed an 
approved three year tertiary qualification, 
relevant to their calling, shall commence at 
the first year increment. 

(b) Officers, who have completed an 
approved four year tertiary qualification, 
relevant to their calling, shall commence at 
the second year increment. 

(c) Officers, who have completed an 
approved Masters or PhD degree relevant 
to their calling shall commence on the 
third year increment. 

Provided that officers who attain a higher tertiary 
level qualification after appointment shall not be 
entitled to any advanced progression through the 
range. 

(3) The Employer shall be exclusively responsible 
for determining the relevant acceptable qualifica- 
tions for appointment for the callings covered by 
this clause and shall maintain a manual setting out 
such qualifications. 

(4) The Employer in allocating levels pursuant to 
subclause (a) of this clause may determine a 
commencing salary above level 2/4 for a particular 
calling/s. 

(5) The following conditions shall apply to 
officers in the callings detailed below: 

(a) Education Officers — Officers employed 
in the calling of Education Officer and 
appointed or promoted to level 2/4 under 
this Award shall commence on the 
following salary points: 

(i) Officers who have completed an 
approved three year qualification, 
relevant to their calling, shall 
commence at the first year of the 
range subject to (v) below. 

(ii) Officers who have completed an 
approved four year tertiary 
qualification, relevant to their 
calling, shall commence at the 
second year of the range, subject to 
(v) below. 

(iii) Officers, who hold a relevant 
qualification such as an Honours or 
other four year degree (or equiva- 
lent) plus a Diploma of Education, 
or a relevant Masters degree or 
PhD, shall commence at the third 
year of the range, subject to (v) 
below. 

(iv) Officers, who hold a relevant 
Masters Degree or PhD plus a 
Diloma of Education, shall 
commence at the fourth year of the 
range, subject to (v) below. 

(v) Officers, who have not less than 
two years of relevant experience, 
shall receive an additional incre- 
ment at the time of appointment. 
Where the officer has had three or 
more years of relevant experience, 
two additional increments shall be 
granted at the time of 
commencement. 

(b) Engineers — 
(i) Officers employed in the calling of 

Engineer and who are classified level 2/4 
under this Award shall be paid a minimum 
salary at the rate prescribed for the 
maximum of level 2/4 where the officer is 
an "experienced engineer" as defined. 
For the purposes of this paragraph 
"experienced engineer" shall mean:— 

(aa) An engineer appointed to perform 
professional engineering duties and 
who is a Corporate Member of the 
Institution of Engineers, Australia 
or who attains that status during 
service. 
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(bb) An engineer appointed to perform 
professional duties who is not a 
Corporate Member of the Institu- 
tion of Engineers, Australia but 
who possesses a degree or diploma 
from a University, College or 
Institution acceptable to the 
Employer on the recommendation 
of the Institution of Engineers, 
Australia, and who — 

(A) having graduated in a four 
or five year degree course at 
a University or Institution 
recognised by the Employer, 
has had four years' 
experience on professional 
engineering duties 
acceptable to the Employer, 
since becoming a qualified 
engineer, or 

(B) not having a University 
degree but possessing a 
diploma recognised by the 
Employer has had five 
years' experience on pro- 
fessional engineering duties, 
recognised by the Employer 
since becoming a qualified 
engineer. 

(ii) An Engineer, who is classified 
Level 6 under this Award, and who 
was classified as an Engineer, Level 
3 prior to 17 September 1971 [the 
operative date of the Public 
Authority (Professional Engineers) 
Salaries Agreement No. 103 of 
1971] shall, after progressing 
through the incremental range in 
Level 6 of this Award, proceed by 
way of permanent allowance to the 
minimum salary of Level 7 of this 
Award, provided that the 
allowance shall be automatically 
varied to conform to variations to 
the minimum salary of Level 7. 

(c) Legal Officers — There shall be for the 
calling of Legal Officer an additional 
salary point which shall be the salary 
applicable to Level 9 (maximum) plus a 
special allowance equivalent to half the 
difference between Level 9 (maximum) 
and Class 1. 

6. Clause 20.—Trainees Salaries: Renumber this 
clause, Clause 21. 

GOVERNMENT WATER SUPPLY, SEWERAGE 
AND DRAINAGE EMPLOYEES AWARD 

No. 2 of 1980. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

Water Authority of Western Australia 
and 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch. 
No. 1004 of 1986. 

GOVERNMENT WATER SUPPLY, SEWERAGE 
AND DRAINAGE EMPLOYEES AWARD 1981 

No. 2 of 1980. 
Various W ater Supply 

COMMISSIONER O.K. SALMON. 
16th day of September 1987. 

Order. 
HAVING heard Mr K.F. Richardson on behalf of the 
applicant and Mr L.J. Benfell on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Government Water Supply, Sewerage 
and Drainage Employees Award 1981 No. 2 of 1980 
shall be varied in accordance with the following 
schedule and that such variation shall have effect 
from the first pay periods commencing on or after 
each prescribed date in the schedule. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 39.—Wages: Delete the wage rates in subclause 

10 (1) (d), 10 (1) (zc) and 10 (1) (zd) and insert in lieu the 
following rates of wages operative from the first pay 
periods commencing on or after each prescribed date:— 

Beginning the first pay period commencing on or 
after 1 June 1985. 
10 (1) (d) Communications Tradesman 

ABC 
First Year $361.50 $366.60 $370.80 
Second Year $369.60 $374.80 $379.10 
Third Year $377.70 $383.00 $387.40 
10 (1) (zc) Electronic Tradesman 

ABC 
First Year $361.50 $366.60 $370.80 
Second Year $369.60 $374.80 $379.10 
Third Year $377.70 $383 .(X) $387.40 
10 (1) (zd) Instrumentation and Controls Tradesman 

ABC 
First Year $361.50 $366.60 $370.80 
Second Year $369.60 $374.80 $379.10 
Third Year $377.70 $383.00 $387.40 

Beginning the first pay period commencing on or 
after 4 November 1985. 
10 (1) (d) Communications Tradesman 

ABC 
First Year $375.20 $380.50 $384.90 
Second Year $383.60 $389.00 $393.50 
Third Year $392.10 $397.60 $402.10 
10 (1) (zc) Electronic Tradesman 

ABC 
First Year $375.20 $380.50 $384.90 
Second Year $383.60 $389.00 $393.50 
Third Year $392.10 $397.60 $402.10 
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10 (1) (zc) Instrumentation and Control Tradesman 
ABC 

First Year $375.20 $380.50 $384.90 
Second Year $383.60 $389.00 $393.50 
Third Year $392.10 $397.60 $402.10 

Beginning the first pay period commencing on or 
after 1 July 1986. 
10 (1) (d) Communications Tradesman 

ABC 
First Year $383-80 $389.30 $393.70 
Second Year $392.40 $397.90 $402.60 
Third Year $401.10 $406.70 $411.30 
10 (1) (zc) Electronic Tradesman 

A B C 
First Year $383.80 $389.30 $393.70 
Second Year $392.40 $397.90 $402.60 
Third Year $401.10 $406.70 $411.30 
10 (1) (zd) Instrumentation and Controls Tradesman 

ABC 
First Year $383.80 $389.30 $393.70 
Second Year $392.40 $397.90 $402.60 
Third Year $401.10 $406.70 $411.30 

Beginning the first pay period commencing on or 
after 10 March 1987. 
10 (1) (d) Communications Tradesman 

ABC 
First Year $393.80 $399.80 
Second Year $402.40 $407.90 
Third Year $411.10 $416.70 
10 (1) (zc) Electronic Tradesman 

A B 
First Year $393.80 $399.80 $403.70 
Second Year $402.40 $407.90 $412.60 
Third Year $411.10 $416.70 $421.30 
10 (1) (zc) Instrumentation and Control Tradesman 

ABC 
First Year $393.80 $399.80 $403.70 
Second Year $402.40 $407.90 $412.60 
Third Year $411.10 $416.70 $421.30 

HOSPITAL ASSISTANTS TRAINEESHIP 
INDUSTRIAL AGREEMENT 

No. AGIO of 1986. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Board of Management, Royal Perth Hospital 
and Others 

and 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital, Service and Miscellaneous, 
WA Branch. 

No. 819 of 1987. 

HOSPITAL ASSISTANT TRAINEESHIP 
INDUSTRIAL AGREEMENT 1986 

No. AGIO of 1986. 
Trainee Hospital Assistants 

COMMISSIONER J.A. NEGUS. 
6th day of November 1987. 

Order. 

and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Hospital Assistants Traineeship 
Industrial Agreement No. AGIO of 1986 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
10th day of March 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 5.—Rates of Pay: Delete subclause (1) and 

insert in lieu thereof: 
(1) Rates of pay will be according to age and as 

follows: 
16 year old $134.15 60% of 75% of Part 1 Gp 1 
17 year old $156.56 70% of 75% of Part 1 Gp 1 
18 year old $178.86 80% of 75% of Part 1 Gp 1 
19 year old $223.58 100% of 75% of Part 1 Gp 1 

HOSTEL SUPERVISORY STAFF AGREEMENT 
No. PSA 15 of 1980. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation to an Agreement. 

The Civil Service Association of Western Australia 
Incorporated 

and 
The Country High Schools Hostels Authority. 

No. PSA 2059 of 1987. 

HOSTEL SUPERVISORY STAFF AGREEMENT 1980 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr R.L. Rowton on behalf of the 
Applicant and Mr S. Home on behalf of the Respondent, 
the Commission, Constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and in particular the prescription relating 
to Restructuring and Efficiency and Second Tier Wage 
Adjustments, and by consent, hereby orders — 

That the Hostel Supervisory Staff Agreement 
1980 as amended be further amended in accordance 
with the following Schedule with effect from the 
beginning of the first pay period commencing on or 
after this date. 

(Sgd.) G.L. FIELDING, 
[L. S. ] Public Service Arbitrator. 

$403.70 
$412.60 
$421.30 

C 

HAVING heard Ms S. Miranda on behalf of the appli- 
cants and Ms S. Jackson on behalf of the respondent, 
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Schedule. 
1. Schedule A: Delete this schedule and insert in lieu 

thereof: 
Schedule A. 

Salaries and Gradings: Wardens, Senior Supervisors 
and Supervisors. 
Wardens: $ 
Hostel Grading 
Grade A First year of service 21 198 

Second year of service and 
thereafter 21 923 

Grade B First year of service 22 792 
Second year of service and 

thereafter 23 458 
Grade C First year of service 24 146 

Second year of service and 
thereafter 24 855 

Grade D First year of service 25 584 
Second year of service and 

thereafter 26 586 
Senior Supervisors 
Hostel Grading 
Grade A First year of service 16 917 

Second year of service and 
thereafter 17 535 

Grade B First year of service 18 151 
Second year of service and 

thereafter 18 765 
Grade C First year of service and 

thereafter 19 381 
Grade D First year of service 19 381 

Second year of service and 
thereafter 19 998 

Supervisors 16 917 
2. Clause 15.—Salaries: Insert after subclause (c) the 

following:— 
(d) Salaries shall be paid by direct funds transfer 

to the credit of an account nominated by the officer 
at a bank, building society or credit union approved 
by the Under Treasurer or an Accountable Officer. 

Provided that where such form of payment is 
impractical or where some exceptional circum- 
stances exist, and by agreement between the 
employer and the Association, payment by cheque 
may be made. 

INDUSTRIAL CATERING WORKERS AWARD 
No. 29A of 1974. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, 

Union of Workers 
and 

Poon Brothers (WA) Pty Ltd and Others. 
No. 110 of 1987. 

INDUSTRIAL CATERING WORKERS AWARD 
No. 29A of 1974. 

Various Catering Industry 

COMMISSIONER S.A. KENNEDY. 
24th day of September 1987. 

Order. 
HAVING heard Mr E.L. Fry on behalf of the applicant 
and Mr K. J. Farrell on behalf of the respondents, and by 

consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the Industrial Catering Workers Award No. 
29A of 1974 be varied in accordance with the 
following Schedule and that such variation shall 
have effect with respect to Clause 22.—Wages as 
from the beginning of the first pay period 
commencing on or after the 10th day of March 1987 
and for the balance of the Schedule as from the 
beginning of the first pay period commencing on or 
after the 17th day of September 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 9.—Additional Rates for Ordinary Hours: 

Delete this clause and insert in lieu thereof:— 
9.—Additional Rates for Ordinary Hours. 

(1) A worker who is required to work any of his 
ordinary hours between 7.00 p.m. and 7.00 a.m. 
Monday to Friday, both inclusive, shall be paid at 
the rate of an extra 85 cents per hour for each such 
hour, or part thereof worked, with a minimum 
paymentof $1.70 per day. Provided that any worker 
who works the majority of his ordinary hours 
between 12 midnight and 7.00 a.m., shall be paid 90 
cents per hour extra for each such hour, or part 
thereof, worked. 

2. Clause 14.—Meal Money: Delete this clause and 
insert in lieu thereof:— 

14.—Meal Money. 
Any worker who is required to work overtime for 

Wi hours or more on any day, shall either be 
supplied with a substantial meal by the employer, or 
be paid $4.73 meal money. 

3. Clause 22.—Wages: Delete this clause and insert in 
lieu thereof:— 

22.—Wages. 
The following shall be the minimum rates of 

wages payable to workers covered by this award:— 
(1) Classifications: Broken Total 

Work Wage 
Period (per 

Loading week) 

(1) Chef or Head Cook .... 16.00 323.80 
(2) Qualified Cook  12.80 296.60 
(3) Pastrycook   12.80 296.60 
(4) Cook Employed Alone 16.00 285.80 
(5) Breakfast and/or 

Other Cooks  11.50 278.20 
(6) Butcher  11.50 283.80 
(7) Dining Room 

Attendant and/or 
Counterhand  11.50 278.20 

(8) Kitchenhand  11.50 278.20 
(9) Housemaid   11.50 278.20 
(10) Cleaner  11.50 278.20 
(11) Laundress  11.50 259.80 
(12) Bar Attendant  11.50 280.80 
(13) Cellarman  11.50 288.30 
(14) Storeman  — 266.70 
(15) Gardener  — 259.80 
(16) Garbage Attendant .... — 259.80 
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Total 
Wage 
(per 

week) 
$ 

(17) Motor Vehicle Driver — 
Not exceeding 25 cwt capacity .. 285.(X) 
Exceeding 25 cwt capacity, but 
not exceeding three tons 
capacity   287.80 
Exceeding three tons capacity, 
but under six tons capacity  291.40 

(18) General Hand  259.80 
In addition to the wage rates prescribed for 

classification (17) in this clause, a Driver of a Motor 
Vehicle drawing a trailer shall be paid an extra 90 
cents per day. 

(2) Leading Hands: A worker (other than a Chef 
or Head Cook) who is appointed and placed in 
charge of other workers by the employer shall be 
paid the following rates in addition to his or her 
normal wage:— 

Per Week 
$ 

(a) If placed in charge of less than 
three other workers   6.60 

(b) If placed in charge of three, but 
not more than six other 
workers   11.50 

(c) If placed in charge of more 
than six other workers  14.30 

(3) Industry Allowance: In addition to the wage 
rates prescribed in this clause, an Industry 
Allowance of $14.70 shall be paid per week in the 
case of all workers to compensate for disabilities 
associated with employment under this Award. 

MENTAL HEALTH NURSES 
CONSOLIDATED AWARD 

No. 13 of 1947. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

West Australian Psychiatric Nurses Association 
(Union of Workers) 

and 
Hon Minister for Health. 

No. 769 of 1987. 

MENTAL HEALTH NURSES 
CONSOLIDATED AWARD 

No. 13 of 1947. 
Mental Health Nurses Nursing 

COMMISSIONER J.A. NEGUS. 
30th day of October 1987. 

Order. 
HAVING heard Mr A. Pratt on behalf of the applicant 
and Mr J. Flood on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Mental Health Nurses Consolidated 
Award No. 13 of 1947 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 1st day of July 
1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

(4) Clause 37.—Service Payments: Delete subclause 
(1) of this clause and insert in lieu thereof:— 

(1) Subject to the provisions of this clause each 
worker shall in addition to the appropriate wage rate 
for his classification as shown in Clause 
22.—Wages, be paid service payments at the 
following rates: 

Per Week 
$ 

After three months' continuous 
.. 3.50 

After six months' continuous 
service   .. 5.80 

After 12 months' continuous 
service   .. 9.30 

After 18 months' continuous 
service   .. 11.80 

After 24 months' continuous 
service   .. 14.10 

Schedule. 
Clause 22.—Rates of Pay and Allowances: Delete this 

clause and insert in lieu thereof — 
22.—Rates of Pay and Allowances. 

An employer on whom this award is binding shall 
not increase the rate of wage payable to an employee 
on 24 December 1983, or otherwise vary the 
conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs except to the extent that any 
such increase has been authorised by the Commis- 
sion after that date. 

(1) The minimum rate of wages per week payable 
to workers under this Award shall be as follows: 

$ 
Per Week 

(a) Mental Health Nurse 
(i) Grade II (Student Nurse) 

1st year of training  281.80 
2nd year of training  297.10 
3rd year of training  318.70 
Student under 21 years of 
age 
1st year of training  263.10 
2nd year of training  279.50 
3rd year of training  295.20 
4th year of training  317.40 

(ii) Grade I (Registered Nurse) 
1st year of service  370.00 
2nd year of service  382.60 
3rd year of service  399.90 
4th year of service  416.50 
5th year of service  432.40 
6th year and thereafter  447.90 

(iii) Activities Nurse  453.50 
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$ 
Per Week 

(iv) Community Mental Health 
Nurse 
1st year of service  457.80 
2nd year of service  469.60 
3rd year of service  481.60 
4th year of service  493.50 
A Community Mental 
Health Nurse shall 
commence at the first year 
rate and proceed by annual 
increments to the 3rd year 
of service rate. 
A Community Mental 
Health Nurse with one post 
basic certificate endorsed 
by the Nurses' Board of 
WA and required in 
his/her employment shall 
commence at the first year 
rate and proceed by annual 
increments to the 4th year 
of service rate. 

(v) Administrative Nurse  485.30 
(vi) Community Mental Health 

Administrative Nurse  502.90 
(vii) Community Mental Health 

Administrative Nurse with 
One Post Basic Certificate .. 515.30 

(b) Enrolled Mental Health Nurse 
(i) Student Enrolled Mental 

Health Nurse 
Adult Rates 
1st year of training  265.90 
Thereafter   281.80 
Junior Rates 
1st year of training  263.10 
Thereafter   279.50 

(ii) Registered Enrolled Mental 
Health Nurse 
1st year of service  327.40 
2nd year of service  335.10 
Thereafter   343.20 

(c) Provided that a Student Nurse in her 1st 
year and 2nd year of training shall only 
proceed to the next increment point in 
subclause (1) (a) (i) contingent upon 
passing the required examination. 

(2) (a) (i) Registered General Nurses undertaking 
training to obtain the Mental Health 
Nurses Certificate shall be paid the rate 
prescribed in the Nurses (Public Hospitals) 
Award 1968 for a 2nd year registered nurse 
for the duration of such training, 

(ii) A student nurse who turns 21 years of age 
during a particular year of training shall 
automatically move to the adult rate of 
pay appropriate to the year of training. 

(b) Provided that a registered Enrolled Nurse, 
Enrolled Mental Health Nurse, Mothercraft Nurse 
or Dental Nurse undertaking Mental Health Nurse 
training shall be paid the 1st year rate of pay for an 
Adult Student Mental Health Nurse during 1st and 
2nd year of training. 

(c) Notwithstanding subclause (2) (b) the Director 
may for the purpose of fixing a rate of pay for a 
Registered Enrolled Mental Health Nurse, 
Registered Enrolled Nurse, Mothercraft Nurse or 
Dental Nurse undertaking Mental Health Nurse 
training take into account previous psychiatric 
nursing experience. 

(d) Registered Mental Health Nurses seconded 
from their employer to undertake training to obtain 
the Registered Nurses Certificate shall be paid an 

allowance that is the difference between the rate as a 
student nurse and the ordinary rate for a 2nd year 
Registered Mental Health Nurse. 

(3) Where the employer elects to provide Board 
and/or Lodging the provisions of the Board and 
Lodging (Public Hospitals) Award No. 16 of 1978 
will apply. 

(4) In addition to the rate prescribed in subclause 
(1) hereof an allowance, equivalent to 20 per cent of 
the difference between the rate prescribed in sub- 
clause (1) for the nurse and the rate prescribed in 
subclause (1) for an Administrative Nurse, shall be 
paid per shift to a Nurse when employed as Evening 
or Night Supervisor at Graylands, Heathcote or 
Lemnos between the hours of 3.45 p.m. and 7.30 
a.m. or as the Nurse in Charge at Whitby Falls 
Hostel between the hours of 3.30 p.m. and 7.00 a.m. 
In the case of locations working a four days on/two 
days off roster the allowance paid shall be 21.43 per 
cent of the rate difference as previously defined in 
this subclause. This allowance shall be included in 
and form part of the ordinary rate. 

(5) In addition to the rate prescribed in subclause 
(1) hereof an allowance equivalent to 10 per cent of 
the difference between the rate prescribed in 
subclause (1) for a Grade I fifth year Registered 
Nurse and the rate prescribed in subclause (1) for an 
Administrative Nurse, shall be paid per shift to 
nurses who at 3.45 p.m. or 11.45 p.m. take charge of 
a ward. In the case of locations working a four days 
on/two days off roster the allowance paid shall be 
10.71 per cent of the rate difference as previously 
defined in this subclause. This allowance shall be 
included and form part of the ordinary rate but shall 
not be cumulative on the allowance prescribed in 
subclause (4) of this clause. 

(6) For the purpose of fixing the rate of wage to 
be paid to an employee, the Director shall take into 
account previous psychiatric nursing experience in 
hospitals covered by this award and the Director 
may take into account previous psychiatric nursing 
experience in hospitals not covered by this award. 

(7) All ordinary time worked on any shift in 
excess of a spread of 12 hours shall be paid for at the 
rate of time and a half. 

(8) In addition to the ordinary wages prescribed 
in this clause special allowances as set out in this 
subclause shall be paid to nurses other than 
Community Mental Health Nurses and Community 
Mental Health Administrative Nurses as follows: 

(a) A nurse holding a post graduate diploma 
obtained from a recognised college of 
nursing, university or college of advanced 
education and required in his/her 
employement — 

Per Week 
$ 

(i) Six months'study 17.60 
(ii) 12 months'study 29.40 

(b) A nurse holding a post basic certificate 
endorsed by the Nurses' Board of WA and 
required in his/her employment — 

(i) Six monthly study 9.80 
(ii) 12 monthly study 13.70 
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MISCELLANEOUS WORKERS 
(STATE ENERGY COMMISSION) AWARD. 

No. 3 of 1967. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

State Energy Commission of Western Australia. 
No. 1153 of 1987. 

MISCELLANEOUS WORKERS 
(STATE ENERGY COMMISSION) AWARD 

No. 3 of 1967. 
Various Electrical Power 

COMMISSIONER O.K. SALMON. 
28th day of October 1987. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mr N.J. Mitsopoulos on behalf of the respon- 
dent, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Miscellaneous Workers (State Energy 
Commission) Award No. 3 of 1967 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after 28 
October 1987. 

(Sgd.) O.K. SALMON, 
fL.S.l Commissioner. 

MOTEL, HOSTEL, SERVICE FLATS AND 
BOARDING HOUSE WORKERS AWARD 

No. 29 of 1974. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

Federated Liquor and Allied Industries Employees 
Union of Australia, Western Australian Branch, 

Union of Workers 
and 

Belmont Park Motel and Others. 
No. 1269 of 1987. 

MOTEL, HOSTEL, SERVICE FLATS AND 
BOARDING HOUSE WORKERS AWARD 

No. 29 of 1974. 
Various Liquor and 

Accommodation 
Industry 

COMMISSIONER S.A. KENNEDY. 
24th day of September 1987. 

Order. 
HAVING heard Mr E.L. Fry on behalf of the applicant 
and Mr K.J. Farrell on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Motel, Hostel, Service Flats and 
Boarding House Workers' Award No. 29 of 1974 be 
varied in accordance with the following Schedule 
and that such variation shall have effect with respect 
to Clause 21.—Wages as from the beginning of the 
first pay period commencing on or after the 10th day 
of March 1987 and for the balance of the Schedule 
as from the beginning of the first pay period 
commencing on or after the 17th day of September 
1987. 

(Sgd.) S.A. KENNEDY, 
fL.S.l Commissioner. 

Schedule. 
Clause 16.—General Conditions: Delete subclause (6) 

(a) of this clause and insert in lieu the following:— 
(6) (a) An employee whose duties require the 

employee to enter the same buildings and/or who 
works in similar conditions as other employees who 
are paid a power house allowance shall be paid in 
addition to the rates prescribed in Clause 19.— 
Wages of this award, a power house allowance of 
$12.30 per week. 

Schedule. 
1. Clause 9.—Additional Rates for Ordinary Hours: 

Delete this clause and insert in lieu thereof the following: 
9.—Additional Rates for Ordinary Hours. 

(1) A worker who is required to work any of his 
ordinary hours between 7.00 p.m. and 7.00 a.m. 
Monday to Friday, both inclusive, shall be paid at 
the rate of an extra 85 cents per hour for each such 
hour, or part thereof worked, with a minimum 
payment of $1.70 per day. Provided that any worker 
who works the majority of his ordinary hours 
between 12 midnight and 7.00 a.m. shall be paid 90 
cents per hour extra for each such hour, or part 
thereof worked. 

(2) All time worked during the ordinary hours of 
work on Saturdays and Sundays shall be paid for at 
the rate of time and a half. 

(3) A worker who is required to work any of his 
ordinary hours on any day in more than one period 
of employment, other than for meal breaks as 
prescribed in accordance with the provisions of 
Clause 13.—Meal Breaks of this Award, shall be 
paid an allowance of $ 1.42 per day, for such broken 
work period worked. 

2. Clause 12.—Part-Time Workers: Delete subclause 
(3) from this clause and insert in lieu thereof the 
following: 

(3) A part-time worker who is required to work 
any of his ordinary hours between 7.00 p.m. and 
7.00 a.m. Monday to Friday, both inclusive, shall be 
paid at the rate of an extra 85 cents per hour for each 
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such hour, or part thereof worked, with a minimum 
payment of $ 1.70 per day. Provided that a part-time 
worker who works the majority of his ordinary 
hours between 12 midnight and 7.00 a.m., shall be 
paid 90 cents per hour extra for each such hour, or 
part thereof worked. 

3. Clause 14.—Meal Money: Delete from this clause 
the figures "$4.15" and insert in lieu thereof the figures 
"$4.73". 

4. Clause 21.—Wages: Delete this clause and insert in 
lieu thereof the following:— 

21.—Wages. 
The following shall be the minimum rates of 

wages payable to workers covered by this Award:— 
(1) Classifications (total wage per week): $ 

(1) Chef  307.80 
(2) Qualified Cook  283.80 
(3) Cook Employed Alone  269.80 
(4) Breakfast and/or Other Cooks .. 266.70 
(5) Bar Attendant  269.30 
(6) Cellarman  276.80 
(7) Head Waiter/Waitress  283.80 
(8) Head Steward/Stewardess  283.80 
(9) Hostess   283.80 
(10) Waiter/Waitress  262.60 
(11) Steward/Stewardess  262.60 
(12) Housekeeper   290.90 
(13) Supervisor   290.90 
(14) Night Porter  259.80 
(15) Hall Porter  259.80 
(16) Lift Attendant  259.80 
(17) Cashier   269.30 
(18) Snack Bar Attendant  262.60 
(19) Butcher    283.80 
(20) Kitchenhand  259.80 
(21) Commissionaire and/or Car 

Parking Attendant  259.80 
(22) Security Officer  283.80 
(23) Timekeeper  269.30 
(24) Storeman    266.70 
(25) Housemaid   259.80 
(26) Laundress  259.80 
(27) Cleaner  259.80 
(28) Maintenance Man  283.80 
(29) Gardener  259.80 
(30) Yardman  259.80 
(31) General Hand  259.80 

In addition to the wage rates prescribed in this 
subclause, a Waiter or Waitress who has completed 
an accepted course recognised by the Western 
Australian Tourism Industry Training Committee 
shall be paid an allowance of $5.00 per week. 

(2) In-Charge Rates — A worker (other than a 
Chef or Housekeeper) who is appointed and placed 
in charge of other workers by the employer shall be 
paid the following rates in addition to his or her 
normal wage:— 

(a) if placed in charge of less than six workers 
. . . $7.60 per week. 

(b) if placed in charge of six to 10 workers . . . 
$10.10 per week. 

(c) if placed in charge of 11 to 20 workers . . . 
$11.60 per week. 

(d) if placed in charge of more than 20 
workers . . . $19.40 per week. 

5. Clause 28.—Workers Equipment: Delete from this 
clause the figures "$2.50" and insert in lieu thereof the 
figures "$4.00". 

PSYCHIATRIC NURSES (PUBLIC HOSPITALS 
AWARD No. 14 of 1973. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

West Australian Psychiatric Nurses Association 
(Union of Workers) 

and 
Board of Management, Royal Perth Hospital, 

Board of Management, Sir Charles Gairdner Hospital. 
No. 768 of 1987. 

PSYCHIATRIC NURSES (PUBLIC HOSPITALS) 
AWARD No. 14 of 1973. 

Psychiatric Nurses Nursing 

COMMISSIONER J.A. NEGUS. 
30th day of October 1987. 

Order. 
HAVING heard Mr A. Pratt on behalf of the applicant 
and Mr J. Flood on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Psychiatric Nurses (Public Hospitals) 
Award No. 14 of 1973 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 1st day of July 
1987. 

(Sgd.) J.A. NEGUS, 
IL.S.l Commissioner. 

Schedule. 
Clause 17.—Rates of Pay and Allowances: Delete this 

clause and insert in lieu thereof — 
17.—Rates of Pay and Allowances. 

An employer on whom this award is binding shall 
not increase the rate of wage payable to an employee 
on 24 December 1983, or otherwise vary the 
conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs except to the extent that any 
such increase has been authorised by the Commis- 
sion, after that date. 

(1) The minimum rate of wage per week payable 
to workers under this award shall be as follows: 

Per Week 

(a) Mental Health Nurse 
1st year of service 370.00 
2nd year of service 382.60 
3rd year of service 399.90 
4th year of service 416.50 
5th year of service 432.40 
6th year of service 447.90 

(b) Deputy Charge Nurse 441 .(X) 
(c) Community/Clinic Psychiatric 

Nurse 445.20 
(d) Charge Nurse 485.30 
(e) Superintendent of Nursing 536.20 
(f) Enrolled Mental Health Nurse 

1st year of service 327.40 
2nd year of service 335.10 
Thereafter 343.20 

(2) A Psychiatric Nurse who is in charge of a 
ward, department or floor during the off duty 
period of a Charge Nurse, as defined under the 
Nurses' (Public Hospitals) Award 1968, as varied 
shall be paid an allowance equivalent to the 
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difference between the ordinary daily rate of a 
Registered General Nurse on the thereafter rate and 
the ordinary daily rate of a first year Charge Nurse 
under the Nurses (Public Hospitals) Award. 

For the purpose of this subclause, "off duty 
period" shall mean the period of time between the 
termination of duty on one shift and the commence- 
ment of duty on the next succeeding shift. 

(3) For the purpose of fixing the rate of wage to 
be paid to a worker the employer shall take into 
account previous psychiatric nursing experience. 

(4) In addition to the wages prescribed in this 
award, special allowances as set out in this subclause 
shall be paid to — 

(a) A nurse holding a post graduate diploma 
obtained from a recognised college of 
nursing, university or college of advanced 
education and required in his/her 
employment. 

Per Week 
$ 

(i) Six months' study 17.60 
(ii) 12 months' study 29.40 

(b) A worker holding a post basic certificate 
endorsed by the Nurses' Board of WA and 
required in his/her employment. 

Per Week 
$ 

(i) Six months' study 9.80 
(ii) 12 months' study 13.70 

PUBLIC AUTHORITIES SALARIES AWARD 
No. PSA A3 of 1986. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — Variation of an Award. 

The Civil Service Association of Western Australia 
Incorporated 

and 
Agriculture Protection Board of Western Australia 

and Others. 
No. PSA 566 of 1987. 

PUBLIC AUTHORITIES SALARIES AWARD 1986. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr R.L. Rowton on behalf of the 
Applicant and Mr S. Home on behalf of the 
Respondents, the Commission, constituted by the Public 
Service Arbitrator, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979, having 
satisfied itself that the terms of the General Order of the 
Commission No. 1195 of 1986, dated 24 April 1987, have 
been complied with, and in particular the prescription 
relating to Restructuring and Efficiency and Second Tier 
Wage Adjustments, and by consent, hereby orders — 

That the Public Authorities Salaries Award 1986 
as amended be further amended in accordance with 
the following Schedule with effect from the 
beginning of the first pay period commencing on or 
after this day. 

(Sgd.) G.L. FIELDING, 
fL.S.l Public Service Arbitrator. 

Level 1 under 17 years 
17 years 
18 years 
19 years 
20 years 
21 years or 1st year of adult service 
22 years or 2nd year of adult service 
23 years or 3rd year of adult service 
24 years or 4th year of adult service 
25 years or 5th year of adult service 
26 years or 6th year of adult service 
27 years or 7th year of adult service 
28 years or 8th year of adult service 
29 years or 9th year of adult service 
Level 2   

Level 3 

Level 4 . 

Level 5 

Level 6 

Level 7 

Level 8 

Level 9 . 

Class 1 
Class 2 
Class 3 
Class 4 

8 691 
10 158 
11 848 
13 713 
15 399 
16 917 
17 535 
18 151 
18 765 
19 381 
19 998 
20 707 
21 198 
21 923 
22 792 
23 458 
24 146 
24 855 
25 584 
26 586 
27 368 
28 172 
29 000 
30 134 
31 022 
31 936 
33 696 
34 888 
36 123 
37 406 
39 470 
40 872 
42 324 
43 874 
46 251 
47 896 
49 684 
52 593 
54 675 
57 258 
60 484 
62 664 
65 149 
68 907 
72 666 
76 424 
80 182 

2. Clause 6.—Salaries: Delete the salary contained in 
subclause (b) of this clause and insert in lieu the 
following: 

Salary 
Classification Per Annum 

$ 
G-II-13   43 874 

3. Clause 7.—Salaries — Specified Callings: Delete 
the salaries contained in subclause (a) of this clause and 
insert in lieu the following: 

Salary 
Level Per Annum 
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Salary 
Classification Per Annum 

$ 

6   39 470 
40 872 
42 324 
43 874 

7   46 251 
47 896 
49 684 

8   52 593 
54 675 
57 258 

9   60 484 
62 664 
65 149 

Class 1   68 907 
Class 2   72 666 
Class 3   76 424 
Class 4  80 182 

4. Clause 13.—Payment of Salaries: Insert after 
subclause (iii) the following: 

(iv) Salaries shall be paid by direct funds transfer to 
the credit of an account nominated by the 
officer at a bank, building society or credit 
union approved by the Under Treasurer or an 
Accountable Officer. 
Provided that where such form of payment is 
impracticable or where some exceptional 
circumstances exist, and by agreement between 
the employer and the Association, payment by 
cheque may be made. 

PUBLIC SERVICE ALLOWANCES 
(HIGHER DUTIES) AWARD 

No. PSA 8 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — variation of an Award. 

The Public Service Board 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2293 of 1987. 

PUBLIC SERVICE ALLOWANCES 
(HIGHER DUTIES) AWARD 1981. 

Government Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been com- 
plied with, and by consent, hereby orders — 

That the Public Service Allowances (Higher 
Duties) Award 1981 as amended be further amended 
in accordance with the following Schedule with 
effect on and from 30 October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 4.—Higher Duties Allowance: Delete this 

clause and insert in lieu: 
4.—Higher Duties Allowance. 

(1) Subject to subclause (2) of this clause, an 
officer who is directed by the permanent head or a 
duly authorised senior officer to act in an office 
which is classified higher than the officer's own sub- 
stantive office and who performs the full duties and 
accepts the full responsibility of the higher office for 
a continuous period of five consecutive working 
days or more, shall, subject to the provisions of this 
clause, be paid an allowance equal to the difference 
between the officer's own salary and the salary the 
officer would receive if the officer was permanently 
appointed to the office in which the officer is so 
directed to act. 

(2) Where a Relieving Officer classified above 
level 1 acts in an office or offices classified one level 
higher than his own for a continuous period exceed- 
ing four weeks, the officer shall be paid a higher 
duties allowance as prescribed in subclause (1) of 
this clause for all that part of such period in excess 
of four weeks. 

(3) Where a Relieving Officer classified above 
level 1 acts in an office classified two or more levels 
higher than the officer's own, the officer shall be 
paid a higher duties allowance as prescribed in 
subclause (1) of this clause. 

(4) Where the full duties of a higher office are 
temporarily performed by two or more officers they 
shall each be paid an allowance as determined by the 
Board. 

(5) An officer who is directed to act in a higher 
classified office but who is not required to carry out 
the full duties of the position and/or accept the full 
responsibilities, shall be paid such proportion of the 
allowance provided for in subclause (1) as the duties 
and responsibilities performed bear to the full duties 
and responsibilities of the higher office. Provided 
that the officer shall be informed, prior to the 
commencement of acting in the higher classified 
office, of the duties to be carried out, the 
responsibilities to be accepted and the allowance to 
be paid. 

The allowance paid may be adjusted during the 
period of higher duties. 

(6) Where an officer who has qualified for 
payment of higher duties allowance under this 
clause is required to act in another office or other 
offices classified higher than the officer's own for 
periods less than five working days without any 
break in acting service, such officer shall be paid a 
higher duties allowance for such periods: provided 
that payment shall be made at the highest rate the 
officer has been paid during the term of continuous 
acting or at the rate applicable to the office in which 
the officer is currently acting — whichever is the 
lesser. 

(7) Where an officer is directed to act in an office 
which has an incremental range of salaries such an 
officer shall be entitled to receive an increase in the 
higher duties allowance equivalent to the annual 
increment the officer would have received had the 
officer been permanently appointed to such office; 
provided that acting service with allowances for 
acting in offices for the same classification or higher 
than the office during the 18 months preceding the 
commencement of so acting shall aggregate as 
qualifying service towards such an increase in the 
allowance. 

(8) Where an officer who is in receipt of an 
allowance granted under this clause and has been so 
for a continuous period of 12 months or more, 
proceeds on — 

(a) a period of normal annual leave; or 



2068 

(b) a period of any other approved leave of 
absence of not more than one calendar 
month, 

the officer shall continue to receive the allowance 
for the period of leave: provided that this subclause 
shall also apply to an officer who has been in receipt 
of an allowance for less than 12 months if during the 
officer's absence no other officer acts in the office in 
which the officer was acting immediately prior to 
proceeding on leave and the officer resumes in the 
office immediately on return from leave. 

For the purpose of this subclause the expression 
"normal annual leave" shall mean the annual 
period of recreation leave as referred to in section 59 
(4) of the Public Service Act 1978 and shall include 
any Public Service Holidays and leave in lieu 
accrued during the preceding 12 months taken in 
conjunction with such annual recreation leave. 

(9) Where an officer who is in receipt of an 
allowance granted under this clause proceeds on — 

(a) a period of annual leave in excess of the 
normal; or 

(b) a period of any other approved leave of 
absence of more than one calendar month, 

such officer shall not be entitled to receive payment 
of such allowance for the whole or any part of the 
period of such leave. 

PUBLIC SERVICE CAMPING ALLOWANCE 
AGREEMENT No. PSA 2 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — variation to award. 

Civil Service Association of Western Australia 
and 

Public Service Board. 
No. PSA 2264 of 1987. 

Public Servants State Government 
Administration. 

COMMISSIONER G.L. FIELDING. 
20th day of October 1987. 

Order. 
HAVING heard Mr R.J. Manning on behalf of the 
Applicant and Mr T.O. Adams on behalf of the 
Respondent, the Commission, constituted by the Public 
Service Arbitrator, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 having 
satisfied itself that the terms of the General Order of the 
Commission No. 1195 of 1986, dated 24 April 1987, have 
been complied with, and by consent, hereby orders — 

That the Public Service Camping Allowance 
Agreement 1985, as amended, be further amended 
in accordance with the following Schedule with 
effect from the beginning of the first pay period 
commencing on and from the 1st day of September 
1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

67 W.A.LG. 

Schedule. 
1. Schedule A — Delete this schedule and insert in lieu 

thereof: 
South of 26 degrees South Latitude 

Rate Item 
per day 

Permanent Camp — Cook 
provided by the 
Department $ 14.30 1 

Permanent Camp — No cook 
provided $19.10 2 

Other Camping — Cook 
provided by the 
Department $23.90 3 

Other Camping — No cook 
provided $28.65 4 

2. Schedule B — Delete this schedule and insert in lieu 
thereof: 

Schedule B. 
North of 26 degrees South Latitude 

Rate Item 
per day 

Permanent Camp — Cook 
provided by the 
Department $21.70 1 

Permanent Camp — No cook 
provided $26.50 2 

Other Camping — Cook 
provided by the 
Department $31.30 3 

Other Camping — No cook 
provided $36.05 4 

PUBLIC SERVICE MISCELLANEOUS 
ALLOWANCE AWARD 

No. PSA 14 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — variation of award. 

Civil Service Association of Western Australia 
and 

Public Service Board. 
No. PSA 2265 of 1987. 

Public Servants State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
20th day of October 1987. 

Order. 
HAVING heard Mr R.J. Manning on behalf of the 
Applicant and Mr T.O. Adams on behalf of the 
Respondent, the Commission, constituted by the Public 
Service Arbitrator, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 having 
satisfied itself that the terms of the General Order of the 
Commission No. 1195 of 1986, dated 24 April 1987, have 
been complied with, and by consent, hereby orders — 

That the Public Service Miscellaneous Allowance 
Award 1982, as amended, be further amended in 
accordance with the following Schedule with effect 
from the beginning of the first pay period commen- 
cing on and from the 1st day of September 1987. 

(Sgd.) G.L. FIELDING, 
[L. S. ] Public Service Arbitrator. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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Schedule. 
1. Schedule A — Delete this Schedule and insert in lieu 

thereof: 

Schedule A. 
Column A Column B Column C 

Item Particulars Daily Rate Daily Rate Daily Rate 
Married Single 
Officers: Officer: 
Relieving Relieving 
allowance Allowance 
for period for period 

in excess of in excess of 
42 days 42 days 

[subclause [subclause 
(9) (b) (ii)] (9) (b) (ii) Transfer 
Allowance 
for period 

in excess of 
prescribed 

period 
[subclause 

(6) <b)] 
Allowance to Meet Incidental Expenses 

1. WA — South of 26 degrees 
$ 

South Latitude 4.55 
2. WA — North of 26 degress 

South Latitude 7.15 
3. Interstate 7.15 
4. WA — Metropolitan Hotel 

or Motel 80.75 40.40 26.90 
5. Locality South of 26 degrees 

South Latitude 65.50 32.75 21.85 
6. Locality North of 26 degrees 

South Latitude: 
Broome 114.05 57.00 38.00 
Carnarvon 80.05 40.00 26.70 
Dampier 134.15 67.10 44.70 
Derby 105.65 52.85 35.20 
Exmouth 109.40 54.70 36.45 
Fitzroy Crossing 77.15 38.60 25.70 
Gascoyne Junction 64.15 32.10 21.40 
Halls Creek 90.40 45.20 30.15 
Karratha 142.65 71.35 47.55 
Kununurra 117.50 58.75 39.15 
Marble Bar 96.15 48.10 32.05 
Newman 135.90 67.95 45.30 
Nullagine 73.15 36.60 24.40 
Onslow 102.15 51.10 34.05 
Pannawonica 119.15 59.60 39.70 
Paraburdoo 125.15 62.60 41.70 
Port Hedland 106.00 53.00 35.35 
Roebourne 70.65 35.35 23.55 
Sandfire 74.65 37.35 24.90 Shark Bay 85.65 42.85 28.55 
Tom Price 128.85 64.45 42.95 Wickham 117.65 58.85 39.20 
Wittenoom 89.05 44.55 29.70 
Wyndham 101.35 50.70 33.80 

7. Interstate — Capital City 107.00 53.50 35.65 
8. Interstate — Other than 

Capital City 65.50 32.75 21.85 
Accommodation Involving an Overnight Stay at Other than i i Hotel or Mo 

9. WA — South of 26 degrees 
South Latitude 33.60 

10. WA — North of 26 degrees 
South Latitude 48.40 

11. Interstate 48.40 
Travel Not Involving an Overnight Stay 
12. WA — South of 26 degrees 

South Latitude: 
Breakfast 7.15 
Lunch 7.15 
Evening Meal 14.75 

13. WA — NOrth of 26 degrees 
South Latitude: 
Breakfast 8.20 
Lunch 10.60 
Evening Meal 22.45 

Deduction for Normal Living Expenses [subclause (6) (d)] 
14. Each Adult 12.85 
15. Each Child 2.20 
Midday Meal [subclause (5) (j)] 
16. Rate per meal 3.10 
17. Maximum reimbursement per 

day period 15.50 
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PUBLIC SERVICE SALARIES AGREEMENT 
No. PSA AGS of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

The Civil Service Association of Western Australia 
Incorporated 

and 
The Public Service Board. 

No. PSA 567 of 1987. 

PUBLIC SERVICE SALARIES AGREEMENT 1985. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr R.L. Rowton on behalf of the 
Applicant and Mr S. Home on behalf of the 
Respondents, the Commission, constituted by the Public 
Service Arbitrator, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979, having 
satisfied itself that the terms of the General Order of the 
Commission No. 1195 of 1986, dated 24 April 1987, have 
been complied with, and in particular the prescription 
relating to Restructuring and Efficiency and Second Tier 
Wage Adjustments, and by consent, hereby orders — 

That the Public Service Salaries Agreement 1985 
as amended be further amended in accordance with 
the following Schedule with effect from the 
beginning of the first pay period commencing on or 
after this day. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Salaries: Delete the salaries contained in 

subclause (a) of this clause and insert in lieu the 
following: 

Salary 
Level Per Annum 

$ 
Level 1 under 17 years 8 691 
17 years 10 158 
18 years 11 848 
19 years 13 713 
20 years 15 399 
21 years or 1st year of adult service 16 917 
22 years or 2nd year of adult service 17 535 
23 years or 3rd year of adult service 18 151 
24 years or 4th year of adult service 18 765 
25 years or 5th year of adult service 19 381 
26 years or 6th year of adult service 19 998 
27 years or 7th year of adult service 20 707 
28 years or 8th year of adult service 21 198 
29 years or 9th year of adult service 21 923 
Level 2   22 792 

23 458 
24 146 
24 855 
25 584 

Level 3   26 586 
27 368 
28 172 
29 00) 

Level 4  30 134 
31 022 
31 936 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

Salary 
Per Annum 

Level 6 . 

Level 7 

Level 8 

Level 9 

Level 5   33 696 
34 888 
36 123 
37 406 

Level 6   39 470 
40 872 
42 324 
43 874 

Level 7   46 251 
47 896 
49 684 

Level 8   52 593 
54 675 
57 258 

Level 9   60 484 
62 664 
65 149 

Class 1   68 907 
Class 2   72 666 
Class 3   76 424 
Class 4  80 182 

2. Clause 6.—Salaries: Delete the salary contained in 
subclause (b) of this clause and insert in lieu the 
following: 

Salary 
Classification Per Annum 

$ 
G-II-13     43 874 

3. Clause 7.—Salaries — Specified Callings: Delete 
the salaries contained in subclause (a) of this clause and 
insert in lieu the following:, 

Salary 
Level Per Annum 

Level 5 

Level 6 

Level 2/4   22 792 
24 146 
25 584 
27 368 
30 134 
31 936 

Level 5   33 696 
34 888 
36 123 
37 406 

Level 6   39 470 
40 872 
42 324 
43 874 

Level 7   46 251 
47 896 
49 684 

Level 8   52 593 
54 675 
57 258 

Level 9   60 484 
62 664 
65 149 

Class 1   68 907 
Class 2   72 666 
Class 3   76 424 
Class 4  80 182 

4. Clause 12.—Payment of Salaries: Insert after 
subclause (iii) the following: 

(iv) Salaries shall be paid by direct funds transfer to 
the credit of an account nominated by the 
officer at a bank, building society or credit 
union approved by the Under Treasurer or an 
Accountable Officer. 

Level 7 

Level 8 

Provided that where such form of payment is 
impracticable or where some exceptional 
circumstances exist, and by agreement between 
the employer and the Association, payment by 
cheque may be made. 

PUBLIC SERVICE SHIFT WORK AGREEMENT 
No. PSA 24 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

The Public Service Board 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2292 of 1987. 

PUBLIC SERVICE SHIFT WORK AGREEMENT 
1978. 

Government Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been com- 
plied with, and by consent, hereby orders — 

That the Public Service Shift Work Agreement 
1978 as amended be further amended in accordance 
with the following Schedule with effect on and from 
the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 5.—Shift Work Allowance: Delete 

subclause (g) and insert in lieu: 
(g) (i) When an officer begins or ceases a shift 

between the hours of 11.00 p.m. and 7.00 
a.m. and no public transport is available, 
reimbursement at the appropriate rate of 
hire prescribed by Clause 7 of the Public 
Service Motor Vehicle Allowances 
Consolidated Award 1986, No. 13 of 1976, 
shall be made if the officer's private motor 
vehicle or cycle is used for the journey 
between the officer's residence and 
headquarters. 
Provided, however, that any officer who, 
on or after 30 October 1987, elects to be 
permanently retained on a fixed or non- 
rotating shift that begins or ceases between 
or on the hours of 11.00 p.m. and 7.00 
a.m. shall not be eligible to claim this 
reimbursement. 

(ii) The provisions of this subclause shall only 
apply to officers working within a radius 
of 50km of the Perth Central Railway 
Station. 
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RAILWAY EMPLOYEES AWARD 
No. 18 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

Australian Railways Union of Workers 
West Australian Branch 

and 
West Australian Government Railways Commission. 

No. 1108 of 1987. 

RAILWAY EMPLOYEES AWARD 
No. 18 of 1969. 

Various Government 
Railways 

COMMISSIONER O.K. SALMON. 
8th day of October 1987. 

Order. 
HAVING heard Mr R. Collie on behalf of the applicant 
and Mr K. Baldwin on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Railway Employees Award No. 18 of 
1969 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after 10 March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 44.—Wages: Delete subclauses 6 and 7 and 

insert in lieu:— 
(6) Junior Workers and Junior Station Assistants 

shall be paid at the rate of the following percentage 
of the appropriate rate prescribed for Item 12 (c) (i). 

% Code Total Rate 
Per Week 

from 15.3.87 
Up to 16 years 38 JSA 0523 01 118.80 
at 16 years 49 JW 0525 02 146.70 

17 years 57 03 166.90 
18 years 68 04 199.00 
19 years 77 05 225.40 
20 years 88 06 257.50 

Provided that a junior station assistant who has 
passed the full safe-working and guard's 
examination shall be paid the following percentage 
in lieu of above. 

% Code Total Rate 
Per Week 

from 15.3.87 
18 years 77 0524 01 225.40 
19 years 88 02 257.50 
20 years 88 03 257.50 
(7) Apprentices: The weekly wage rate shall be a 

percentage of the tradesmen's rate as under:— 
% Total Rate 

Per Week 
from 15.3.87 

% Total Rate 
Per Week 

from 15.3.87 
Four year term: 
first year 42 148.70 
second year 55 194.70 
third year 75 265.50 
fourth year 88 311.50 
3 Zi year term: 
first six months 42 148.70 
next year 55 194.70 
next following year 75 265.50 
final year 88 311.50 
Three year term: 
first year 55 194.70 
second year 75 265.50 
third year 88 311.40 

(b) For the purpose of this part "tradesman's 
rate" means the rate of pay payable to an 
adult male fitter under the Engineering 
Trades (Government) Award numbered 
29, 30 and 31 of 1961 and 3 of 1962 as 
amended. 

RAILWAY EMPLOYEES AWARD 
No. 18 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

West Australian Government Railways Commission 
and 

Australian Railways Union of Workers 
West Australian Branch. 

No. 1093 of 1987. 

RAILWAY EMPLOYEES AWARD 
No. 18 of 1969. 

Various Government 
Railways 

COMMISSIONER O.K. SALMON. 
8th day of October 1987. 

Order. 
HAVING heard Mr K. Baldwin on behalf of the appli- 
cant and Mr R. Collie on behalf of the respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Railway Employees Award No. 18 of 
1969 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after 10 March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 38.—Shift and/or Night Work:— 

(1) (a) Delete $1.22 and insert in lieu $1.26. 
(b) Delete $1.43 and insert in lieu $1.47. 
(c) Delete $1.22 and insert in lieu $1.26. 
(d) Delete $1.43 and insert in lieu $1.47. 
(h) Delete $1.45 and insert in lieu $1.48. 

(a) Five year term: 
first year 40 141.60 
second year 48 169.90 
third year 55 194.70 
fourth year 75 265.50 
fifth year 88 311.50 
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RAILWAY REFRESHMENT SERVICES AWARD 
No. 2 of 1972. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

Australian Railways Union of Workers 
West Australian Branch 

and 
West Australian Government Railways Commission. 

No. 1107 of 1987. 

RAILWAY REFRESHMENT SERVICES AWARD 
No. 2 of 1972. 

Various Government 
Railways 

COMMISSIONER O.K. SALMON. 
8th day of October 1987. 

Order. 
HAVING heard Mr R. Collie on behalf of the applicant 
and Mr K. Baldwin on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Railway Refreshment Services Award 
No. 2 of 1972 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after 10 March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.I Commissioner. 

Schedule. 
1. Items 1 to 11 of Clause 10 of the Railway 

Refreshment Services Award No. 2 of 1972 have already 
been adjusted under the terms of the General Order of 
the Commission in Court Session No. 1195 of 1986. 

2. Junior and Casual Rates: Clause 10, Items 12, 13 
and 14: Delete Items 12, 13 and 14 and insert in lieu:— 

(12) Junior Workers — male — percentage of 
rate prescribed for Item 12 (c) (i) of Railway 
Employees' Award Consolidated 1977. 

% Code 
Under 16 years 38 
16 years of age 49 
17 years of age 57 
18 years of age 68 
19 years of age 77 
20 years of age 88 

(13) Junior Attendants 
(percent of adult rate) 
15 years of age 62'A 
16 years of age 72'A 
17 years of age 82'A 
18 years of age 92'A 
19 years of age 
20 years of age 
Thereafter full adult rate 
in. 

Female 

118.80 
146.70 
166.90 
199.00 
225.40 
257.50 

167.50 
190.70 
214.60 
241.60 
262.30 
266.70 

of classification working 

(14) Casuals Code Per Hour 
(a) Stewardess 0807 04 6.31316 
(b) Attendant 0809 04 6.11053 
(c) Barmaid 0810 04 7.37895 
(d) Cook 

(i) Female 0811 04 6.27632 
(ii) Male 0802 06 7.73947 

Casuals Code Per Hour 
i Junior Attendant 

15 years of age 0814 07 3.81842 
16 years of age 08 4.42895 
17 years of age 09 5.04211 
18 years of age 10 5.65263 
thereafter full adult 
rate 11 6.11053 

RESTAURANT, TEAROOM AND CATERING 
WORKERS AWARD 

No. 48 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

Federated Liquor and Allied Industries Employees 
Union of Australia, Western Australian Branch, 

Union of Workers 
and 

Kings Park Garden Restaurant and Others. 
No. 1268 of 1986. 

RESTAURANT, TEAROOM AND CATERING 
WORKERS AWARD 

No. 48 of 1978. 
Various Catering Industry 

COMMISSIONER S.A. KENNEDY. 
24th day of September 1987. 

Order. 
HAVING heard Mr E.L. Fry on behalf of the applicant 
and Mr K.J. Farrell on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the Restaurant, Tearoom and Catering 
Workers Award No. 48 of 1978 be varied in 
accordance with the following Schedule and that 
such variation shall have effect with respect to 
Clause 21.—Wages as from the beginning of the 
first pay period commencing on or after the 10th day 
of March 1987 and for the balance of the Schedule 
as from the beginning of the first pay period 
commencing on or after the 17th day of September 
1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.I Commissioner. 

Schedule. 
1. Clause 9.—Additional Rates for Ordinary Hours: 

Delete this clause and insert in lieu thereof the 
following:— 

9.—Additional Rates for Ordinary Hours. 
(1) A worker who is required to work any of his 

ordinary hours between 7.00 a.m. and 7.00 p.m. 
Monday to Friday, both inclusive, shall be paid at 
the rate of an extra 85 cents per hour for each such 
hour, or part thereof worked, with a minimum 
payment of $1.70 per day. 

(2) All time worked during the ordinary hours of 
work on Saturdays and Sundays shall be paid for at 
the rate of time and a half. 

2. Clause 12.—Part-Time Workers: Delete subclause 
(3) of this clause and insert in lieu thereof the 
following:— 

(3) A part-time worker who is required to work 
any of his ordinary hours between 7.00 p.m. and 
7.00 a.m., Monday to Friday, both inclusive, shall 
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be paid at the rate of an extra 85 cents per hour for 
each such hour, or part thereof worked, with a 
minimum payment of $1.70 per day. 

3. Clause 14.—Meal Money: Delete this clause and 
insert in lieu thereof the following:— 

14.—Meal Money. 
Any worker who is required to work overtime for 

two hours or more on any day, without being 
notified on the previous day or earlier, that he or she 
will be so required to work such overtime, will either 
be supplied with a substantial meal by the employer 
or be paid $4.73 meal money. Provided that a 
worker who commences work prior to 4.30 p.m. on 
the day of late night trading and is required to work 
beyond 7.00 p.m. on that day shall be paid a meal 
allowance of $4.73 or be supplied with a substantial 
meal by the employer. 

4. Clause 21.—Wages: Delete this clause and insert in 
lieu thereof the following:— 

21.—Wages. 
The following shall be the minimum rates of wage 

payable to workers covered by this award:— 
(1) Classifications (total wage per week) $ 

(1) Chef  307.80 
(2) Qualified Cook  283.80 
(3) Cook employed alone  269.80 
(4) Breakfast and/or Other Cooks .. 266.70 
(5) Bar Attendant  269.30 
(6) Head Waiter/Waitress  283.80 
(7) Head Steward/Stewardess  283.80 
(8) Hostess  283.80 
(9) Waiter/Waitress  262.60 
(10) Steward/Stewardess  262.60 
(11) Cashier   269.30 
(12) Counterhand  262.60 
(13) Kitchenhand  259.80 
(14) Laundress  259.80 
(15) Cleaner  259.80 
(16) Yardman  259.80 
(17) General Hand  259.80 

In addition to the wage rates prescribed in this 
subclause, a Waiter or Waitress who has completed 
an accepted course recognised by the Western 
Australian Tourism Industry Training Committee 
shall be paid an allowance of $5.00 per week. 

(2) Leading Hands — A worker (other than a 
Chef or Head Waiter/Waitress and Head Steward/ 
Stewardess) who is appointed and placed in charge 
of other workers, by the employer, shall be paid the 
following rates in addition to his or her normal wage 
per week — 

$ 
per week 

(a) if placed in charge of less than 
six workers   7.60 

(b) if placed in charge of six to 10 
workers   10.10 

(c) if placed in charge of 11 to 20 
workers   11.60 

(d) if placed in charge of more than 
20 workers  19.40 

5. Clause 28.—Workers Equipment: Add the 
following to this clause:— 

Provided that where a worker is required by the 
employer to use his own knives he shall be paid an 
allowance of $4.00 per week. 
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TRAINING ASSISTANTS (SPASTIC WELFARE) 
AWARD No. 16 of 1986. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

The Spastic Welfare Association of WA. 
No. 870 of 1987. 

TRAINING ASSISTANTS (SPASTIC WELFARE) 
AWARD 1987. 

Training Assistants Health and 
Welfare 

COMMISSIONER J.A. NEGUS. 
7th day of October 1987. 

Order. 
HAVING heard Ms S. Jackson on behalf of the appli- 
cant and Mrs P. Bentley on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent, 
hereby orders — 

That the Training Assistant's (Spastic Welfare) 
Award 1987 as varied be further varied in 
accordance with the following Schedule and that 
such variation shall have effect from the first pay 
period on or after the date herein. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 1.—Title: Delete this clause and insert the 

following in lieu: 
1.—Title. 

This award shall be known as the Training 
Assistants and Community Support Staff (Spastic 
Welfare) Award 1987. 

2. Clause 2.—Arrangement: Delete the number and 
title 22. Liberty to Apply and insert the following in lieu: 

22. No Reduction 
23. Liberty to Apply 

3. Clause 3.—Area and Scope: Delete this clause and 
insert the following in lieu: 

3.—Area and Scope. 
This award shall have effect throughout the State 

of Western Australia and shall be binding on 
Training Assistants and Community Support Staff 
employed by the Spastic Welfare Association of 
Western Australia. 

4. Clause 7.—Holidays: Delete this clause and insert 
the following in lieu: 

7.—Holidays. 
(1) A Training Assistant shall not be required to 

present him/herself for duty on any day observed by 
the Education Department as a vacation period or 
any day observed as a public service holiday. 

(2) An employee shall be paid his/her ordinary 
wages for any public service holiday on which 
he/she is relieved of the obligation to present 
him/herself for work. 

(3) Any employee required to work on any day 
observed as a holiday shall be paid for the time 
worked at the rate of double time and one half. 
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5. Clause 14.—Wages: Delete this clause and insert the 
following in lieu: 

14.—Wages. 
The minimum hourly rate of wage payable to 

employees covered by this award shall be: 
(1) Training Assistants and Community Support 

Staff: 
Column Column 

A B 
$ $ 

1st year of employment 7.81 7.98 
2nd year of employment 8.06 8.24 
3rd year of employment 8.34 8.58 
4th year of employment 8.48 8.86 

The rates set out above shall apply from the 
beginning of the first pay period commencing on or 
after the dates specified below. 

Column A: 1 August 1987 
Column B: 1 January 1988. 

(2) Senior Community Support Staff: Employees 
who are required to co-ordinate the activities of 
Community Support Staff shall be designated as 
Senior Community Support Staff and they shall be 
paid an in-charge allowance of $600 per annum in 
addition to the rates of pay specified in subclause (1) 
of this clause. 

(3) Junior Training Assistants and Community 
Support Staff: A Junior Training Assistant or 
Community Support Assistant shall be paid the 
following percentage of the rate prescribed for an 
adult employee in their first year of employment. 

% 
At or under 17 years of age 70 
At 18 years of age 80 
At 19 years of age 90 
At 20 years of age Adult 

Rates 
(4) An employee who has had previous experience 

relevant to employment covered by this award may 
have that experience taken into account in deter- 
mining the year of employment at which an 
employee is appointed and paid. 

(5) A casual employee shall be paid 20 per cent in 
addition to the rates prescribed in this clause. 

6. Clause 22.—Liberty to Apply: Delete this clause 
and insert the following in lieu: 

22.—No Reduction. 
Nothing contained in this award shall entitle the 

employer to reduce the salary or conditions of 
employment of any employee who at the date of this 
award is receiving higher than the minimum 
prescribed. 

7. Immediately after Clause 22.—No Reduction add 
the following clause: 

23,—-Liberty to Apply. 
Liberty is reserved to the Union in respect of the 

following: 
(1) Cleaning and use of association vehicles and 

associated issues. 
(2) Rates for employees left in charge. 
(3) Uniform and clothing allowances. 

TRANSPORT WORKERS 
(PASSENGER VEHICLES) AWARD 

No. 47 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 559 (1) of 1987. 

Between Transport Workers' Union of Australia 
Industrial Union of Workers, Western Australian 
Branch, Applicant and Fortesque Bus Service Pty 
Ltd and Hedland Bus Lines Pty Ltd, Respondents. 

Order. 
HAVING heard Mr J.A.G. Long on behalf of the appli- 
cant and Mr J.N. Uphill on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Transport Employees (Fortesque Bus 
Service and Hedland Bus Lines)" Order No. C437 
of 1984 be varied in accordance with the following 
Schedule and that such variation shall have effect as 
from the beginning of the first pay period 
commencing on or after the 2nd day of July 1987. 

Dated at Perth this 2nd day of July 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 10.—Service Pay: Delete this clause and 

insert in lieu: 
10.—Service Pay. 

For full-time employees the following conditions 
shall apply: 

(a) $6.00 per week after the completion of one 
year's service. 

(b) $6.00 per week increase at the completion 
of each consecutive following year of 
service up to a maximum of $30.00 per 
week. 

Part-time employees shall receive a pro rata 
entitlement to service pay in the same proportion as 
the number of ordinary hours worked each week 
bears to 38 hours. 

2. Clause 11.—Split Shift Allowance: Delete this 
clause and insert in lieu: 

11.—Split Shift Allowance. 
Any employee who is rostered to work any two 

shifts in any one day that are broken by more than 
one hour or any employee who is rostered in such a 
way that there is more than one break in the working 
day and the break or breaks are more than one hour 
in duration shall be paid a split shift allowance of 
$5.00. 
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WESTERN AUSTRALIAN FIRE BRIGADES 
BOARD COMMUNICATIONS SYSTEMS OFFICERS 

SALARIES ALLOWANCES AND CONDITIONS 
OF SERVICE AGREEMENT 

No. 37 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

The Civil Service Association of Western Australia 
Incorporated 

and 
Western Australian Fire Brigades Board. 

No. PSA 2058 of 1987. 

WESTERN AUSTRALIAN FIRE BRIGADES 
BOARD COMMUNICATIONS SYSTEMS OFFICERS 

SALARIES ALLOWANCES AND CONDITIONS 
OF SERVICE AGREEMENT 1985. 

Government Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr R.L. Rowton on behalf of the 
Applicant and Mr S. Home on behalf of the 
Respondents, the Commission, constituted by the Public 
Service Arbitrator, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979, having 
satisfied itself that the terms of the General Order of the 
Commission No. 1195 of 1986, dated 24 April 1987, have 
been complied with, and in particular the prescription 
relating to Restructuring and Efficiency and Second Tier 
Wage Adjustments, and by consent, hereby orders — 

That the Western Australian Fire Brigades Board 
Communications Systems Officers Salaries 
Allowances and Conditions of Service Agreement 
1985 as amended be further amended in accordance 
with the following Schedule with effect from the 
beginning of the first pay period commencing on or 
after this day. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 4.—Salaries and Salary Ranges: 
(a) Delete subclause (1) and insert in lieu the 

following: 
(1) The Board shall allocate to Communication 

Systems Officers the following salaries: 
17 535 
18 151 
19 381 
20 707 
21 198 

as taken from the Public Authorities Salaries Award 
1986. 

(b) In subclauses (2) and (3) delete the words 
"Agreement mentioned in subclause (1)" and insert in 
lieu "Award mentioned in subclause (1)". 

(c) Insert after subclause (3) the following:— 
(4) Salaries shall be paid by direct funds transfer 

to the credit of an account nominated by the officer 
at a bank, building society or credit union approved 
by the Under Treasurer or an Accountable Officer. 

Provided that where such form of payment is 
impractical or where some exceptional circum- 
stances exist, and by agreement between the 
employer and the Association, payment by cheque 
may be made. 
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AWARDS/AGREEMENTS — 
Second tier/wage fixing principles 

1987 — orders — 

BUILDING MATERIALS MANUFACTURE 
(CSR LIMITED — WELSHPOOL WORKS) AWARD 

No. 10 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — 2nd tier wage increase. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

CSR Limited Bradford Insulation 
Welshpool Works. 
No. C694 of 1987. 

BUILDING MATERIALS MANUFACTURE 
(CSR WELSHPOOL WORKS) AWARD 

No. 10 of 1982. 
Various Building 

COMMISSIONER O.K. SALMON. 
20th day of October 1987. 

Order. 
WHEREAS at a conference held before the Commission 
on 12 October 1987 between the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch and CSR Limited Bradford 
Insulation Welshpool Works have conferred with respect 
to the Restructuring and Efficiency Principle of the 
Commission's Wage Fixing Principles; and whereas the 
parties have agreed that work practices and other 
arrangements as specified in their agreement shall be 
permanently implemented in consideration of wage 
increases allowed under the said Principles; and whereas 
the work practices and other arrangements specified in 
the parties agreement are recorded in the Commission; 
now therefore, being satisfied that the agreement 
conforms with the Commission's Wage Fixing 
Principles, and pursuant to section 44 (8) of the 
Industrial Relations Act 1979, the Commission hereby 
Orders: 

1. That the total ordinary wage rates paid for all 
purposes of the award to persons employed by CSR 
Limited Bradford Insulation Welshpool Works in 
the classifications specified in the Building Materials 
Manufacture (CSR Limited — Welshpool Works) 
Award 1982 shall be increased by four per cent. 

2. That this Order shall operate from the 12th day 
of October 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BUILDING TRADES AWARD 
No. 31 of 1966. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C771 of 1987. 

Between the Construction, Mining and Energy Workers 
Union of Australia, Western Australian Branch, 
Applicant and City of Stirling, Respondent. 

Order. 
WHEREAS a conference was held on 26 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
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agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said respondent who are 
employed in a classification covered by Clause 11 of 
the Building Trades 1968 Award No. 31 of 1966 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Respondent who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Construction, 
Mining and Energy Workers' Union of Australia, 
Western Australian Branch. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 26th day of October 1987. 

Dated at Perth this 2nd day of November 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

CEMENT WORKERS AWARD 
No. 10 of 1967. 

THE COCKBURN CEMENT DREDGING 
AGREEMENT 
No. 22 of 1971. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — 2nd tier wage increase. 

Cockburn Cement Limited 
and 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers. 

No. C747 of 1987. 

CEMENT WORKERS AWARD 1975 
No. 10 of 1967. 

CEMENT DREDGING AGREEMENT. 
Various Cement 

COMMISSIONER O.K. SALMON. 
20th day of October 1987. 

Order. 
WHEREAS at a conference held before the Commission 
on 20 October 1987 betweei) the Cockburn Cement 
Limited and the Merchant Service Guild of Australia, 
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Western Australian Branch Union of Workers have 
conferred with respect to the Restructuring and 
Efficiency Principle of the Commission's Wage Fixing 
Principles; and whereas the parties have agreed that 
work practices and other arrangements as specified in 
their agreement shall be permanently implemented in 
consideration of wage increases allowed under the said 
Principles; and whereas the work practices and other 
arrangements specified in the parties agreement are 
recorded in the Commission; now therefore, being satis- 
fied that the agreement conforms with the Commission's 
Wage Fixing Principles, and pursuant to section 44 (8) of 
the Industrial Relations Act 1979, the Commission 
hereby Orders: 

1. That the total ordinary wage rates paid for all 
purposes of the award to persons employed by 
Cockburn Cement Limited in the classifications 
specified in the Cement Workers Award 1975 No. 10 
of 1967 and the Cockburn Cement Dredging 
Agreement shall be increased to four per cent. 

2. That this Order shall operate from the 20th day 
of October 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

COCKBURN CEMENT LIMITED, 
MERCHANT SERVICE GUILD OF AUSTRALIA 

AGREEMENT. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — 2nd tier wage increase. 

Cockburn Cement Limited 
and 

Merchant Service Guild of Australia, Western 
Australian Branch, Union of Workers. 

No. C746 of 1987. 

COCKBURN CEMENT LIMITED, 
MERCHANT SERVICE GUILD OF AUSTRALIA 

AGREEMENT (Unregistered Agreement). 
Marine Officers Maritime 

COMMISSIONER O.K. SALMON. 
20th day of October 1987. 

Order. 
WHEREAS at a conference held before the Commission 
on 20 October 1987 between the Cockburn Cement 
Limited and the Merchant Service Guild of Australia, 
Western Australian Branch Union of Workers have 
conferred with respect to the Restructuring and 
Efficiency Principle of the Commission's Wage Fixing 
Principles; and whereas the parties have agreed that 
work practices and other arrangements as specified in 
their agreement shall be permanently implemented in 
consideration of wage increases allowed under the said 
Principles; and whereas the work practices and other 
arrangements specified in the parties agreement are 
recorded in the Commission; now therefore, being satis- 
fied that the agreement conforms with the Commission's 
Wage Fixing Principles, and pursuant to section 44 (8) of 
the Industrial Relations Act 1979, the Commission 
hereby Orders: 

1. That the total ordinary wage rates paid for all 
purposes of the award to persons employed by 
Cockburn Cement Limited in the classifications 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

specified in the Cockburn Cement Limited, 
Merchant Service Guild of Australia Agreement 
shall be increased by four per cent. 

2. That this Order shall operate from the 20th day 
of October 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

DRAUGHTSMEN, TRACERS, PLANNERS 
AND TECHNICAL OFFICERS AWARD 

No. 11 of 1979. 
THE COCKBURN CEMENT LIMITED 
LABORATORY EMPLOYEES AWARD 

No. CR175 of 1980. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — 2nd tier wage increase. 

Cockburn Cement Limited 
and 

The Association of Draughting, Supervisory and 
Technical Employees, Western Australian Branch. 

No. C748 of 1987. 

VARIOUS. 

EARTH MOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

The Construction, Mining and Energy Workers' Union 
of Australia — Western Australian Branch 

and 
Master Builders' Association of Western Australia 

(Union of Employers) Perth and Others. 
No. 813 of 1987. 

EARTH MOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

Earth Moving and Construction 
Construction Workers Industry 

SENIOR COMMISSIONER G.G. HALLIWELL. 
30th day of September 1987. 

Order. 
HAVING heard Mr D. Schapper on behalf of the appli- 
cant and Messrs S. Smith and P. Davis on behalf of the 
respondents, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That, notwithstanding the provisions of the Earth 
Moving and Construction Award No. 10 of 1963, as 
amended, the following shall apply — 

(Sgd.) G.G. HALLIWELL, 
[L.S.I Senior Commissioner. 

Various Cement 

COMMISSIONER O.K. SALMON. 
20th day of October 1987. 

Order. 
WHEREAS at a conference held before the Commission 
on 20 October 1987 between the Cockburn Cement 
Limited and the Association of Draughting, Supervisory 
and Technical Employees Western Australian Branch 
have conferred with respect to the Restructuring and 
Efficiency Principle of the Commission's Wage Fixing 
Principles; and whereas the parties have agreed that 
work practices and other arrangements as specified in 
their agreement shall be permanently implemented in 
consideration of wage increases allowed under the said 
Principles; and whereas the work practices and other 
arrangements specified in the parties agreement are 
recorded in the Commission; now therefore, being satis- 
fied that the agreement conforms with the Commission's 
Wage Fixing Principles, and pursuant to section 44 (8) of 
the Industrial Relations Act 1979, the Commission 
hereby Orders: 

1. That the total ordinary wage rates paid for all 
purposes of the award to persons employed by 
Cockburn Cement Limited in the classifications 
specified in the Draughtsmen's, Tracers', Planners' 
and Technical Officers' Award 1979, No. 11 of 
1979, and the Cockburn Cement Limited 
Laboratory Employees' Award 1980, No. CR175 of 
1980, shall be increased by four per cent. 

2. That this Order shall operate from the 20th day 
of October 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 

1.—Application. 
This order shall apply to: 
(1) Those employers to whom the Earth Moving and 

Construction Award No. 10 of 1963 applies (whether 
named respondents or not) and who employ employees 
in any of the classifications referred to in that award 
upon or in connection with the erection, repair, 
renovation, maintenance, ornamentation or demolition 
of buildings; and 

(2) The Construction Mining and Energy Workers' 
Union of Australia — Western Australian Branch; and 

(3) All employees referred to in paragraph (1) hereof. 

2.—Definitions. 
(1) "Building construction work" and "construction 

work" means work upon or in connection with the 
erection, repair, renovation, maintenance, ornamenta- 
tion or demolition of buildings. 

(2) "Multi-storey building" means a building which, 
when completed, will consist of at least two storeys. 

3.—Wages. 
This order shall operate from the beginning of the first 

pay period commencing on or after the 14th day of 
August 1987 until further ordered. 

Notwithstanding the provisions of the Earth Moving 
and Construction Award No. 10 of 1963 each employer 
to whom this order applies shall pay each employee to 
whom this order applies in accordance with the 
following: 

The minimum rate of wage to be paid to and received 
by all employees shall be as follows: 

Classification Total Rate 
Per Week 

Part 1 $ 
(a) Engine Driver operating winch from 

pile driving rig net on pile driving 278.90 
57291—5 
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Classification 

Part 1 

Total Rate 
Per Week 

(b) All stationary steam engine drivers 
whose work requires first or second 
class certificate 

(c) All other stationary steam engine 
drivers whose work requires third 
class certificate 

(d) Drivers of Internal Combustion 
Engines — 
(i) if under 250 bhp 
(ii) if 250 bhp or over 

(e) Locomotive fireman 
(f) Boiler Attendant — 

(i) attending one boiler 
(ii) attending two boilers 

(g) Driver of steam crane 
(h) Scotch Derrick power crane 
(i) Compressor driver over 30 hp 
(j) Driver of Wayne Road Sweeper 
(k) Additions to margins, an Engine 

Driver engaged under this Part, as 
hereinafter specified shall have his 
marginal rate increased as follows: 
(i) Attending to electric 

generator or alternator 
exceeding 10 kw capacity 15.30 

(ii) Attending to refrigerator 
compressor or compressors 15.30 

(iii) Engine Driver in charge 
of plant 15.30 

(iv) Engine Driver in charge 
of switchboard of 350 
kw capacity or more 4.80 

(v) Crane Drivers engaged 
on building construction 
or demolition 14.00 

286.70 

274.20 

282.50 
289.30 

273.70 

266.20 
272.10 
280.30 
298.50 
268.60 
291.20 

Part 2 
Mechanical Equipment 

Classification 
Group 1 
(a) Operator lance type hand sprayer 
(b) Operator aggregate dryer 
(c) Operator pre-mix drag spreader 
(d) Operator aggregate belt spreader 
(e) Operator of joint inserting machine 
(f) Operator concrete spray curing 

machine, self-propelled 
(g) Operator pneumatic tyre tractor 

without power operated 
attachments, up to and including 15 
kW net engine power 

Group 2 
(a) Operator crawler tractor without 

power operated attachments up to 
and including Class M4 

(b) Operator crawler tractor with power 
operated attachments Class M2 

(c) Operator pneumatic tyred tractor 
without power operated attachments 
above 15 kW up to and including 60 
kW net engine power. (This includes 
tilting or one man hitch trailer.) 

(d) Operator pneumatic tyred tractor 
with power operated attachments, 
up to and including 15 kW net 
engine power 

Rate Per Week 
Inclusive of 

$14.00 Industry 
Allowance 

$ 

295.60 
295.60 
295.60 
295.60 
295.60 

295.60 

300.80 

300.80 

300.80 

300.80 

Part 2 Rate Per Week 
Mechanical Equipment Inclusive of 

$14.00 Industry 
Allowance 

Classification $ 
(e) Operator rear and bottom dump to 

and including two cubic metres 
struck capacity 300.80 

(f) Operator back hoe self powered (not 
self propelled) 300.80 

(g) Operator roller powered, under eight 
tonnes 300.80 

(h) Operator roller powered, vibrating, 
under four tonnes 

(i) Operator trenching machine of the 
small Ditch Witch type 

(j) Operator bitumen sprayer 
(k) Screed operator, asphalt power 
(1) Mixer operator, asphalt plant 

(capacity of less than 10 tonnes of 
hot mix per hour) 

(m) Operator concrete spreader, 
powered, self propeUed 

(n) Operator concrete finisher, powered, 
self propelled 

(0) Operator concrete finisher, powered, 
hand propelled 

(p) Second-driver — navvy and dragline 
or dredge type excavator 

Group 3 
(a) Operator crawler tractor without 

power operated attachments Class 
M5 up to and including Class M10 

(b) Operator crawler tractor with power 
operated attachments Class M3 up 
to and including Class M5 

(c) Operator pneumatic tyred tractor 
without power operated attachments 
above 60 kW up to and including 
150 kW net engine power 

(d) Operator pneumatic tyred tractor 
with power operated attachments 
above 15 kW up to and incluiding 60 
kW net engine power (not including 
tilting or one man hitch trailer) 

(e) Operator drawn grader 
(f) Operator trenching machine, chain 

type up to and including 1.5 metre 
depth or up to and including 300 
mm width 

(g) Operator pile driver (power operated 
winch) 

(h) Operator rear and bottom dump of 
capacity above two cubic metres 
struck capacity up to and including 
15 cubic metres struck capacity 

(1) Driver of bitumen sprayer 
(j) Operator Aggregate Loader 

(Country Roads Board, Victoria 
Model) 

(k) Operator asphalt paver 
(1) Mixer operator, asphalt plant 

(capacity of more than 10 tonnes of 
hot mix per hour) 

(m) Operator roadroller, powered, eight 
tonnes and up to 20 tonnes , 

(n) Operator roadroller, powered, eight 
tonnes and up to 25 tonnes 

(o) Operator roadroller, powered, 
vibrating four tonnes and over 

300.80 

300.80 

300.80 
300.80 
300.80 

300 00
 

O
 

300 80 

300 80 

300 80 

300 80 

308.40 

308.40 

308.40 

308.40 
308.40 

308.40 

308.40 

308.40 
308.40 

308.40 
308.40 

308.40 

308.40 

308.40 

308.40 
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Part 2 
Mechanical Equipment 

Classification 

Rate Per Week 
Inclusive of 

$14.00 Industry 
Allowance 

(p) Locomotive driver — petrol, oil, 
pneumatic or electric driven (if 
carrying passengers an additional 
rate of 60 cents) 308.40 

(q) Operator crawler loader up to and 
including 500 kg mass (see note 3) 308.40 

(r) Operator pneumatic tyred loader up 
to and including 30 kW net engine 
power 308.40 

Group 4 
(a) Operator crawler tractor without 

power operated attachments above 
Class M10 up to and including Class 
M30 316.90 

(b) Operator crawler tractor with power 
operated attachments above Class 
M5 up to and including Class M15 316.90 

(c) Operator grader power operated, 
below 35 kW net engine power 316.90 

(d) Operator excavator up to and 
including 0.5 cubic metres 316.90 

(e) Operator trenching machine ladder 
type, depth greater than 1.5 metres 
up to 2.4 metres and width above 
300 mm up to 450 mm and bucket 
wheel trencher with equivalent 
capacity in cubic metres per hour 316.90 

(f) Operator pneumatic tyred tractor 
with power operated attachments 
above 60 kW up to and including 
150 kW net engine power 316.90 

(g) Operator self powered scraper up to 
and including 100 cubic metres 
struck capacity 316.90 

(h) Operator rear and bottom dump 
above 15 cubic metres struck 
capacity up to and including 30 
cubic metres struck capacity 316.90 

(i) Operator pneumatic tyred tractor 
without power operated attachments 
above 150 kW up to and including 
500 kW net engine power 316.90 

Group 4 
(j) Operator crawler loader above SOCK) 

kg mass up to and including 15000 
kg mass (see note 3) 316.90 

(k) Operator pneumatic tyred loader 
above 30 kW up to and including 
105 kW net engine power 316.90 

(1) Operator roadroller, powered, over 
25 tonnes 316.90 

(m) Operator special track laying, fixing 
or levelling machine (employed on 
railway construction in WA) 316.90 

Group 5 
(a) Operator crawler tractor with power 

operated attachments above Class 
Ml5 and up to and including Class 
M30 321.00 

(b) Operator grader power operated 35 
kW up to and including 70 kW net 
engine power 321.00 

(c) Operator pneumatic tyred tractor 
with power operated attachments 
above 150 kW up to and including 
500 kW net engine power 321.00 

Part 2 Rate Per Week 
Mechanical Equipment Inclusive of 

$14.00 Industry 
Allowance 

Classification $ 
(d) Operator self powered scraper above 

10 cubic metres struck capacity up 
to and including 20 cubic metres 
struck capacity 321.00 

(e) Operator excavator above 0.5 cubic 
metres up to and including 2.2 cubic 
metres. (This group including 
Gradall) 321.00 

(f) Operator trenching machine ladder 
type, greater than 2.4 metres depth, 
and minimum 450 mm width and 
bucket wheel trench equivalent in 
cubic metres per hour 321.00 

(g) Operator rear and bottom dump 
above 30 cubic metres struck 
capacity up to and including 60 
cubic metres struck capacity 321.00 

(h) Operator crawler loader above 15000 
kg mass and up to and including 
30000 kg mass (see note 3) 321.00 

(i) Operator pneumatic tyred loader 
over 105 kW up to and including 
200 kW net engine power 321.00 

(j) Operator crawler tractor without 
power operated attachments above 
Class M30 up to and including 60000 
kg mass 321.00 

Group 6 
(a) Operator excavator above 2.2 cubic 

metres struck bucket capacity up to 
and including 5.5 cubic metres 
struck bucket capacity 

(b) Operator grader power operated 
above 75 kW up to and including 
190 kW net engine power 

(c) Operator pneumatic tyred loader 
above 200 kW up to and including 
500 kW net engine power 

(d) Operator crawler tractor with power 
operated attachment, above Class 
M30 up to and including 60000 kg 
mass 

(e) Operator crawler loader above 30000 
kg mass up to and including 60000 
kg mass (see note 3) 

(f) Operator rear and bottom dump 
above 60 cubic metres struck 
capacity up to and including 120 
cubic metres struck capacity 

(g) Operator self power scraper above 
20 cubic metres struck capacity up 
to and including 50 cubic metres 
struck capacity 

327.50 

327.50 

327.50 

327.50 

327.50 

327.50 

327.50 

Special Work: A driver operating a tractor fitted with 
a blade and using such blade in breaking trail in heavy 
sidling country shall be paid an additional allowance of 
seven cents per hour for each day or part of a day in 
which he is so occupied. 

Part 2A — Mobile Crane Drivers 
Operator of Mobile Crane with lifting capacity of: 

$ 
(1) Up to eight tonnes 313.00 
(2) In excess of eight tonnes and not 

exceeding 15 tonnes 318.30 
(3) In excess of 15 tonnes and not exceeding 

40 tonnes 324.00 
(4) In excess of 40 tonnes and not exceeding 

80 tonnes 328.80 
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(5) In excess of 80 tonnes and not exceeding 
100 tonnes 332.80 

(6) In excess of 100 tonnes and not 
exceeding 140 tonnes 338.40 

(7) In excess of 140 tonnes and not 
exceeding 180 tonnes 346.40 

(8) In excess of 180 tonnes and not 
exceeding 220 tonnes 355.50 

(9) In excess of 220 tonnes 368.60 
NOTE: Mobile cranes are defined as those mounted 

on a specially designed chassis or a lorry and capable of 
load manipulation, slewing and treavelling under their 
own power. Mobile cranes constructed as an attachment 
to or modification of a tractor, fall into the appropriate 
group for the tractor with power operated attachment. 

The rates prescribed in Parts 2 and 2A of this clause 
include an industry allowance of $14.00 per week to 
compensate for the disabilities usually associated with 
earth moving and construction work. 

(1) (a) Crawler Tractors are classified in accordance 
with the proposed Australian Standard — "Classifica- 
tion of Crawler Tractor by Mass" as follows: 

Class Shipping Mass — Kilograms 
M2 over 1000 up to 2000 
M3 over 2000 up to 3000 
M4 over 3000 up to 4000 
M5 over 4000 up to 5000 
M10 over 7000 up to 10000 
M15 over 10000 up to 15000 
M30 over 25000 up to 30000 
M50 over 40000 up to 50000 

(b) Crawler Tractors above 50000 kg mass are 
classified as indicated in the wages table of this clause. 

(2) The classification of pneumatic tyred tractors and 
pneumatic tyred loaders is based on the proposed 
Australian Standard for Metric Tractor Classification. 

(3) Crawler Tractor front-end loaders are to be 
classified by using the mass of the tractor, including the 
loader attachment in lieu of the bare shipping mass. 

(4) Self propelled rollers are classified by mass 
complete, including maximum ballast. 

(5) Mobile cranes constructed as an attachment to or 
modification or a tractor, fall into the appropriate group 
for the tractor with power operated attachment. 

(6) Tractors without power operated attachment 
include tractors: 

(i) with power operated attachments not in use; 
and 

(ii) with items which, although they have a power- 
unit of their own are not controlled by the 
operator of the tractor except for starting and 
stopping (for example — Drawn Vibrating 
Roller). 

(7) Back hoe when attached to a tractor shall be 
considered as a power operated attachment to the 
tractor. 

(8) Reference to bituminous surfacting equipment or 
materials includes tar, sprayed work and hot mix work. 

Part3 Total Rate 
Per Week 

$ 
Rates additional to and cumulative with any 
other rate specified for the employee: 
(1) Employee operating side loader (truck 

mounted) 1.10 
(2) Employee operating mechanical bucket 

type loader, truck or tractor mounted 1.10 
(3) Employee in charge of plant (as defined) 18.10 

Employee in charge of plant means — 
(a) when two or more employees are employed at 

the plant at the one time, the employee who is 

invested with the superintendence and 
responsibility or who has to accept the super- 
intendence and responsibility; or 

(b) an employee who is invested with the super- 
intendence and responsibility or who has to 
accept the superintendence and responsibility 
over one or more other employees; or 

(c) when he is the only person of his class employed 
on the plant the employee who does the general 
repair work of the plant in addition to the work 
of operating, but not when he merely assists a 
fitter or engineer to do such work; or 

(d) where shifts are worked the employee who is 
directed to carry out the general repair work of 
the plant in addition to the work of operating, 
but not when he merely assists a fitter or 
engineer to do such work. 

* Minimum Wage — Adult Males and Females: 
Notwithstanding the provisions of this order, no 

employee (including an apprentice), 21 years of age or 
over, shall be paid less than $216.90 per week as his 
ordinary rate of pay in respect of the ordinary hours of 
work prescribed by this order, but that minimum rate of 
pay does not apply where the ordinary rate of pay 
(including any part thereof payable in addition to the 
order rate) is not less than $216.90. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual 
leave, sick leave, long service leave and any other leave 
prescribed by this order. 

Notwithstanding the foregoing, where in this order an 
additional rate is prescribed for any work as a per- 
centage, fraction or multiple of the ordinary rate of pay, 
it shall be calculated upon the rate prescribed in this 
order for the classification in which the worker is 
employed. 

Appendix I. 
(1) This Appendix shall apply to employees who 

perform work within the scope of the order on: 
(a) the construction of a large industrial under- 

taking or any large civil engineering project, or 
(b) the construction or erection of any multi-storey 

building. 
Multi-storey building for the purposes of this 

Appendix shall mean a building which, when completed, 
will consist of at least five storeys. 

In the event of any disagreement arising concerning 
the application of this Appendix the matter shall be 
referred to a Board of Reference for determination. 

(2) In lieu of the rates of wages prescribed in Parts 2 
and 2A of Clause 3.—Wages of this order the following 
rates shall apply: 
Part 2 — Mechanical Equipment 

Rate Per Week 
Inclusive of $14.00 

Industry Allowance 
Classification $ 
Group 1 
(a) Operator lance type hand sprayer 
(b) Operator aggregate dryer 
(c) Operator pre-mix drag spreader 
(d) Operator aggregate belt spreader 
(e) Operator of joint inserting machine 
(f) Operator concrete spray curing 

machine, self-propelled 
(g) Operator pneumatic tyre tractor 

without power operated 
attachments, up to and including 15 
kW net engine power 

Group 2 
(a) Operator crawler tractor without 

power operated attachments up to 
and including Class M4 

358.90 
358.90 
358.90 
358.90 
358.90 

358.90 

358.90 

366.90 
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Classification 

Rate Per Week 
Inclusive of $14.00 

Industry Allowance 
Classification 

Rate Per Week 
Inclusive of $14.00 

Industry Allowance 

(b) Operator crawler tractor with power 
operated attachments Class M2 366.90 

(c) Operator pneumatic tyred tractor 
without power operated attachments 
above 15 kW up to and including 60 
kW net engine power. (This includes 
tilting or one man hitch trailer.) 366.90 

(d) Operator pneumatic tyred tractor 
with power operated attachments, 
up to and including 15 kW net 
engine power 366.90 

(e) Operator rear and bottom dump to 
and including two cubic metres 
struck capacity 366.90 

Group 2 
(f) Operator back hoe self powered (not 

self propelled) 366.90 
(g) Operator roller powered, under eight 

tonnes 366.90 
(h) Operator roller powered, vibrating, 

under four tonnes 366.90 
(i) Operator trenching machine of the 

small Ditch Witch type 366.90 
(j) Operator bitumen sprayer 366.90 
(k) Screed operator, asphalt power 366.90 
0) Mixer operator, asphalt plant 

(capacity of less than 10 tonnes of 
hot mix per hour) 366.90 

(m) Operator concrete spreader, 
powered, self propelled 366.90 

(n) Operator concrete finisher, powered, 
self propelled 366.90 

(0) Operator concrete finisher, powered, 
hand propelled 366.90 

(p) Second-driver — navvy and dragline 
or dredge type excavator 366.90 

Group 3 
(a) Operator crawler tractor without 

power operated attachments Class 
M5 up to and including Class M10 375.30 

(b) Operator crawler tractor with power 
operated attachments Class M3 up 
to and including Class M5 375.30 

(c) Operator pneumatic tyred tractor 
without power operated attachments 
above 60 kW up to and including 
150 kW net engine power 375.30 

(d) Operator pneumatic tyred tractor 
with power operated attachments 
above 15 kW up to and including 60 
kW net engine power (not including 
tilting or one man hitch trailer) 375.30 

(e) Operator drawn grader 375.30 
(f) Operator trenching machine, chain 

type up to and including 1.5 metre 
depth or up to and including 300 
mm width 375.30 

(g) Operator pile driver (power operated 
winch) 375.30 

(h) Operator rear and bottom dump of 
capacity above two cubic metres 
struck capacity up to and including 
15 cubic metres struck capacity 375.30 

(1) Driver of bitumen sprayer 375.30 
(j) Operator Aggregate Loader 

(Country Roads Board, Victoria 
Model) 375.30 

(k) Operator asphalt paver 375.30 

(1) Mixer operator, asphalt plant 
(capacity of more than 10 tonnes of 
hot mix per hour) 375.30 

(m) Operator roadroller, powered, eight 
tonnes and up to 20 tonnes 375.30 

(n) Operator roadroller, powered, eight 
tonnes and up to 25 tonnes 375.30 

(0) Operator roadroller, powered, 
vibrating four tonnes and over 375.30 

(p) Locomotive driver — petrol, oil, 
pneumatic or electric driven (if 
carrying passengers an additional 
rate of 60 cents) 375.30 

(q) Operator crawler loader up to and 
including 500 kg mass (see note 3) 375.30 

(r) Operator pneumatic tyred loader up 
to and including 30 kW net engine 
power 375.30 

Group 4 
(a) Operator crawler tractor without 

power operated attachments above 
Class M10 up to and including Class 
M30 385.20 

(b) Operator crawler tractor with power 
operated attachments above Class 
M5 up to and including Class M15 385.20 

(c) Operator grader power operated, 
below 35 kW net engine power 385.20 

(d) Operator excavator up to and 
including 0.5 cubic metres 385.20 

(e) Operator trenching machine ladder 
type, depth greater than 1.5 metres 
up to 2.4 metres and width above 
300 mm up to 450 mm and bucket 
wheel trencher with equivalent 
capacity in cubic metres per hour 385.20 

(f) Operator pneumatic tyred tractor 
with power operated attachments 
above 60 kW up to and including 
150 kW net engine power 385.20 

(g) Operator self powered scraper up to 
and including 100 cubic metres 
struck capacity 385.20 

(h) Operator rear and bottom dump 
above 15 cubic metres struck 
capacity up to and including 30 
cubic metres struck capacity 385.20 

(1) Operator pneumatic tyred tractor 
without power operated attachments 
above 150 kW up to and including 
500 kW net engine power 385.20 

(j) Operator crawler loader above 5000 
kg mass up to and including 15000 
kg mass (see note 3) 385.20 

(k) Operator pneumatic tyred loader 
above 30 kW up to and including 
105 kW net engine power 385.20 

(1) Operator roadroller, powered, over 
25 tonnes 385.20 

(m) Operator special track laying, fixing 
or levelling machine (employed on 
railway construction in WA) 385.20 

Group 5 
(a) Operator crawler tractor with power 

operated attachments above Class 
M15 and up to and including Class 
M30 390.20 

(b) Operator grader power operated 35 
kW up to and including 70 kW net 
engine power 390.20 
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Rate Per Week 
Inclusive of $14.00 

Industry Allowance 
Classification $ 
(c) Operator pneumatic tyred tractor 

with power operated attachments 
above 150 kW up to and including 
500 kW net engine power 390.20 

(d) Operator self powered scraper above 
10 cubic metres struck capacity up 
to and including 20 cubic metres 
struck capacity 390.20 

(e) Operator excavator above 0.5 cubic 
metres up to and including 2.2 cubic 
metres. (This group including 
Gradall.) 390.20 

(f) Operator trenching machine ladder 
type, greater than 2.4 metres depth, 
and minimum 450 mm width and 
bucket wheel trench equivalent in 
cubic metres per hour 390.20 

(g) Operator rear and bottom dump 
above 30 cubic metres struck 
capacity up to and including 60 
cubic metres struck capacity 390.20 

(h) Operator crawler loader above 15000 
kg mass and up to and including 
30000 kg mass (see note 3) 390.20 

(i) Operator pneumatic tyred loader 
over 105 kW up to and including 
200 kW net engine power 390.20 

(j) Operator crawler tractor without 
power operated attachments above 
Class M30 up to and including 60000 
kg mass 390.20 

Group 6 
(a) Operator excavator above 2.2 cubic 

metres struck bucket capacity up to 
and including 5.5 cubic metres 
struck bucket capacity 398.20 

(b) Operator grader power operated, 
below 75 kW up to and including 
190 kW net engine power 398.20 

(c) Operator pneumatic tyred loader 
above 200 kW up to and including 
500 kW net engine power 398.20 

(d) Operator crawler tractor with power 
operated attachment, above Class 
M30 up to and including 60000 kg 
mass 398.20 

(e) Operator crawler loader above 30000 
kg mass up to and including 60000 
kg mass (see note 3) 398.20 

(D Operator rear and bottom dump 
above 60 cubic metres struck 
capacity up to and including 120 
cubic metres struck capacity 398.20 

(g) Operator self power scraper above 
20 cubic metres struck capacity up 
to and including 50 cubic metres 
struck capacity 398.20 

Special Work: A driver operating a tractor 
fitted with a blade and using such blade in 
breaking trail in heavy sidling country shall be 
paid an additional allowance of seven cents 
per hour for each day or part of a day in 
which he is so occupied. 

Part 2A — Mobile Crane Drivers 
Operator of Mobile Crane with lifting 
capacity of: 

$ 
(a) Up to eight tonnes 379.40 
(2) In excess of eight tonnes and not 

exceeding 15 tonnes 386.30 

(3) In excess of 15 tonnes and not exceeding 
40 tonnes 394.40 

(4) In excess of 40 tonnes and not exceeding 
80 tonnes 400.50 

(5) In excess of 80 tonnes and not exceeding 
100 tonnes 405.40 

(6) In excess of 100 tonnes and not 
exceeding 140 tonnes 412.50 

(7) In excess of 140 tonnes and not 
exceeding 180 tonnes 421.90 

(8) In excess of 180 tonnes and not 
exceeding 220 tonnes 434.40 

(9) In excess of 220 tonnes 450.80 
The rates prescribed in this Appendix include an 

industry allowance of $14.00 per week to compensate for 
the disabilities usually associated with earth moving and 
construction work. 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD 

No. 20 of 1973. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

The Construction, Mining and Energy Workers' Union 
of Australia — Western Australian Branch 

and 
Master Builders' Association of Western Australia 

(Union of Employers) Perth and Others. 
No. 814 of 1987. 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD 

No. 20 of 1973. 
Engine Drivers Construction 

Industry 

SENIOR COMMISSIONER G.G. HALLIWELL. 
30th day of September 1987. 

Order. 
HAVING heard Mr D. Schapper on behalf of the appli- 
cant and Messrs S. Smith and P. Davis on behalf of the 
respondents, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That, notwithstanding the provisions of the 
Engine Drivers (Building and Steel Construction) 
Award No. 20 of 1973, as amended, the following 
shall apply — 

(Sgd.) G.G. HALLIWELL, 
[L.S.l Senior Commissioner. 

Schedule. 

1.—Application. 
This order shall apply to: 
(1) Those employers to whom the Engine Drivers 

(Building and Steel Construction) Award No. 20 of 1973 
applies (whether named respondents or not) and who 
employ employees in any of the classifications referred to 
in that award upon or in connection with the erection, 
repair, renovation, maintenance, ornamentation or 
demolition of buildings; and 

(2) The Construction Mining and Energy Workers' 
Union of Australia — Western Australian Branch; and 

(3) All employees referred to in paragraph (1) hereof. 
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2.—Definitions. 
(1) "Building construction work" and "construction 

work" means work upon or in connection with the 
erection, repair, renovation, maintenance, ornamenta- 
tion or demolition of buildings. 

(2) "Multi-storey building" means a building which, 
when completed, will consist of at least two storeys. 

3.—Wages. 
Notwithstanding the provisions of the Engine Drivers 

(Building and Steel Construction) Award No. 20 of 1973 
each employer to whom this order applies shall pay each 
employee to whom this order applies in accordance with 
the following: 

The weekly wage to be paid to all employees shall be as 
follows: 

(1) When an employee is engaged on building 
construction work in or in connection with — 

(a) the construction or erection of any multi-storey 
building; or 

(b) the construction, erection or alteration of any 
other building, which the employer and the 
union agree, or in the event of disagreement, 
which the Commission declares to be con- 
struction work; 

(c) the weekly wage set out in subclause (2) shall be 
inclusive of the industry allowance set out in 
subclause (3) and be paid as an "all purpose" 
rate. 

The ordinary weekly wage of an employee engaged on 
the construction of a multi-storey building shall consist 
of the base rate and the special payment set out in 
Column "A" and of an employee engaged on other 
construction work shall consist of the base rate and the 
special payment set out in Column "B". 

(2) Rate Per Week 
Inclusive of 

$14.00 Industry 
Allowance 

Column A Column B 
Large and Other 

Classification M/Storey 
$ $ 

0 — 8 tonnes 379.40 
>4> 

354.60 
8 — 15 tonnes 386.30 360.80 

15 — 40 tonnes 394.40 267.90 
40 — 80 tonnes 400.50 373.50 
80 — 100 tonnes 405.40 377.90 

100 — 140 tonnes 412.50 384.20 
140 — 180 tonnes 421.90 392.40 
180 — 220 tonnes 434.40 403.60 
Over 220 tonnes 450.80 418.60 
Stiff Leg Crane 373.50 
T ower Crane 414.90 

(3) Included in the rates set out in subclause (2) is an 
industry allowance of $14.00 per week paid to all 
employees under this order to compensate for the 
disabilities usually associated with building work. 

(4) (a) Where obnoxious or unusually dirty or extreme 
confined space conditions are encountered attributable 
to sources other than normal construction work 
disabilities, an application to the Commission may be 
made to investigate the specific complaint. 

(b) The Commission shall determine the remedial 
measures required and/or award a disability allowance if 
deemed necessary in the circumstances. 

(5) This order shall operate from the beginning of the 
first pay period commencing on or after the 14th day of 
August 1987 until further ordered. 

ENGINEERING TRADES AND ENGINE DRIVERS 
(NICKEL REFINING) AWARD 

No. 10 of 1971. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C813 of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and 
Western Mining Corporation Limited — Kwinana 
Nickel Refinery, Respondent. 

Order. 
WHEREAS a conference was held on 30 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Respondent who 
are employed in a classification covered by Clause 
30 of the Engineering Trades and Engine Drivers 
(Nickel Refining) Award No. 10 of 1971 shall 
notwithstanding the provisions of that clause have 
their actual rates of pay increased by four per cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive inclusive of the 
overaward payment of $56.90 per week, for 
performing 40 hours of ordinary work. Provided 
that such rate shall expressly exclude tool allowance, 
overtime, penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, flexibility allowances, tradesman's 
allowances, service pay and any other ancillary 
payments of a like nature. 

3. That this Order shall apply to all employees of 
the said Respondent who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 30th day of October 1987. 

Dated at Perth this 30th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C712 (4) of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and Dom 
Mechanical Construction Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held on 5 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
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agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Respondent who 
are employed in a classification covered by Clause 
32 of the Metal Trades (General) Award No. 13 of 
1965 shall notwithstanding the provisions of that 
clause have their actual rates of pay increased by 
four per cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Respondent who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 5th day of October 1987. 

Dated at Perth this 14th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C712 (3) of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and Van 
Leer Australia, Respondent. 

Order. 
WHEREAS a conference was held on 5 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Respondent who 
are employed in a classification covered by Clause 
32 of the Metal Trades (General) Award No. 13 of 

1965 shall notwithstanding the provisions of that 
clause have their actual rates of pay increased by 
four per cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Respondent who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 5th day of October 1987. 

Dated at Perth this 14th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C592 of 1987. 

Between J. and E. Hofmann Engineering Pty Ltd, 
Applicant and Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and 
Australasian Society of Engineers, Moulders and 
Foundry Workers, Industrial Union of Workers, 
Western Australian Branch, Respondents. 

Order. 
WHEREAS conferences were held on 18 and 25 
September and 5 October 1987 to discuss the 
implementation of changes in work practices agreed 
upon between the parties; whereas the parties now agree 
that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
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penalty rates, disability allowances, shift 3. That this Order shall apply to all employees of 
allowances, special rates, fares and travelling time the said Applicant who are covered by the Agree- 
allowances, and any other ancillary payments of a ment subject to this Order and are members of, or 
like nature. Provided further that this definition are eligible to be members of, the Amalgamated 
shall not include production bonuses and other Metal Workers and Shipwrights Union of Western 
methods of payment by results which by virtue of Australia. 
their basis of calculation already produce the results 4. That this Order shall have effect from the 
intended by this clause. beginning of the first pay period commencing on or 

3. That this Order shall apply to all employees of after the 26th day of October 1987. 
the said Applicant who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Unions listed in 
the Schedule attached to this Order. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 5th day of October 1987. 

Dated at Perth this 14th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
Australasian Society of Engineers, Moulders and 

Foundry Workers Industrial Union of Workers, 
Western Australian Branch. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C781 (7) of 1987. 

Between The Readymix Group, Applicant and Amalga- 
mated Metal Workers and Shipwrights Union of 
Western Australia, Respondent. 

Order. 
WHEREAS a conference was held on 26 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

Dated at Perth this 2nd day of November 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C749 (3) of 1987. 

Between Bunbury Rewinds Pty Limited, Applicant 
and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Respondent. 

Order. 
WHEREAS a conference was held on 19 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 19th day of October 1987. 

Dated at Perth this 28th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 
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METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C749 (5) of 1987. 

Between Frigopol Australia Pty Limited, Applicant 
and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Respondent. 

Order. 
WHEREAS a conference was held on 19 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 19th day of October 1987. 

Dated at Perth this 28th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

TRANSPORT WORKERS (GENERAL) AWARD 
No. 10 of 1961. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C749 (6) of 1987. 

Between J. Lysaght Australia Limited, Applicant 
and Australasian Society of Engineers, Moulders 
and Foundry Workers, Industrial Union of 
Workers, Western Australian Branch and the 
Transport Workers Union of Australia, Industrial 
Union of Workers, Western Australian Branch, 
Respondents. 

Order. 
WHEREAS a conference was held on 19 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 32 
and 7 of the Metal Trades (General) Award No. 13 
of 1965 and Transport Workers (General) Award 
No. 10 of 1961 respectively shall notwithstanding 
the provisions of that clause have their actual rates 
of pay increased by four per cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Unions listed in 
the Schedule attached to this Order. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 19th day of October 1987. 

Dated at Perth this 28th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Australasian Society of Engineers, Moulders and 

Foundry Workers, Industrial Union of Workers, 
Western Australian Branch. 

The Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 2087 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C712 (7) of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and World 
Services and Construction Pty Ltd, Respondent. 

Interim Order. 
WHEREAS a conference was held on 5 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby issues the following interim 
Order — 

1.—Title. 
This Order shall be known as the Metal Trades (World 

Services and Construction Pty Ltd — Kwinana) Interim 
Order 1987 and shall replace Order No. C182 of 1981. 

7.—Attendance Bonus. 
An employee who attends work on each of the 

ordinary working days in a week and completes his 
ordinary working hours in that week shall be paid an 
allowance of $5.30 per day. 

8.—Adjustment of Rates. 
The rates prescribed in Clause 6 of this Order shall be 

adjusted in accordance with any decision of the Commis- 
sion in Court Session which alters wage rates generally 
following movements in the Consumer Price Index. 

9.—Restraint on Remuneration. 
An employer on whom this Order is binding shall not 

increase the rate of wage payable to an employee on 10 
March 1987, or otherwise vary the conditions of employ- 
ment applicable to an employee on that date so as to 
increase that employer's labour costs except to the extent 
that any such increase has been authorised by the 
Commission after that date. 

Dated at Perth this 19th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Date of Operation. 
5. General Conditions of Employment. 
6. Rates of Pay. 
7. Attendance Bonus. 
8. Adjustment of Rates. 
9. Restraint on Remuneration. 

3.—Area and Scope. 
This Order shall apply to those employees who, except 

for the terms of this Order would be bound by the Metal 
Trades (General) Award No. 13 of 1965 and who are 
employed by World Services and Construction Pty Ltd 
on pipe production work at the Rockingham workshop. 

4.—Date of Operation. 
This Order shall operate from the beginning of the first 

pay period commencing on or after 5 October 1987. 

5.—General Conditions of Employment. 
Except as provided in this Order, the conditions of 

employment which shall apply to employees covered by 
this Order, shall be as prescribed in Part I — General of 
the Metal Trades (General) Award No. 13 of 1965. 

6.—Rates of Pay. 
The ordinary weekly rate of wage payable to adult 

employees shall be as set out hereunder and shall be 
inclusive of all special rates and allowances and be paid 
as an "all purpose" rate. 

Classification Rate per week 
$ 

Welder Special Class 409.00 
Welder 1st Class 401.00 
Boilermaker 401.00 
Fitter 401.00 
Certificated Rigger 379.00 
Rigger Other 367.30 
Tradesman's Assistant/Grinder 343.90 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C723 (6) of 1987. 

Between Humes Plastics WA, Applicant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth, Respondents. 

Order. 
WHEREAS conferences were held on 12, 19 and 26 
October 1987 to discuss the implementation of changes 
in work practices agreed upon between the parties; 
whereas the parties now agree that those practices should 
be implemented on the understanding that the changes 
made will then justify a wage increase under the 
Restructuring and Efficiency Principle; and whereas 
such changes in work practices have been clearly 
identified and explained in detail and the particulars have 
been recorded in the Commission; now therefore, the 
Commission being satisfied that the agreement reached 
conforms with the Restructuring and Efficiency 
Principle enunciated by the Commission in Court 
Session on 25 March 1987 in matter No. 1195 of 1986, 
and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
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methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Unions listed in 
the Schedule attached to this Order. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 26th day of October 1987. 

Dated at Perth this 2nd day of November 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch), Perth. 

shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Respondent who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Unions listed in 
the Schedule of this Order. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 5th day of October 1987. 

Dated at Perth this 14th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
The Shop, Distributive and Allied Employees' Associa- 

tion of Western Australia. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

SHOP AND WAREHOUSE 
(WHOLESALE AND RETAIL ESTABLISHMENTS) 

AWARD No. 32 of 1976. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C712 (2) of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and the Shop, 
Distributive and Allied Employees' Association of 
Western Australia, Applicants and Simpson 
Limited, Respondent. 

Order. 
WHEREAS a conference was held on 5 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Respondent who 
are employed in a classification covered by Clauses 
32 and 28 of the Metal Trades (General) Award No. 
13 of 1965 and Shop and Warehouse (Wholesale and 
Retail Establishments) Award No. 32 of 1976 
respectively shall notwithstanding the provisions of 
that clause have their actual rates of pay increased 
by four per cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C712 (1) of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth, Applicants and Arnott Mills & 
Ware, Respondent. 

Order. 
WHEREAS a conference was held on 5 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Respondent who 
are employed in a classification covered by Clause 
32 of the Metal Trades (General) Award No. 13 of 
1965 shall notwithstanding the provisions of that 
clause have their actual rates of pay increased by 
four per cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 

. shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 
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3. That this Order shall apply to all employees of 
the said Respondent who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Unions listed in 
the Schedule of this Order. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 5th day of October 1987. 

Dated at Perth this 14th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch), Perth. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

VEHICLE BUILDERS AWARD 
No. 9 of 1971. 

DRAUGHTSMEN, TRACERS, PLANNERS AND 
TECHNICAL OFFICERS AWARD 

No. 11 of 1979. 
CLERKS (WHOLESALE AND RETAIL 

ESTABLISHMENTS) AWARD 
No. 38 of 1947. 

CLEANERS AND CARETAKERS AWARD 
No. 12 of 1969. 

COMMERCIAL TRAVELLERS AND SALES 
REPRESENTATIVES AWARD 

No. 43 of 1978. 
SHOP AND WAREHOUSE 

(WHOLESALE AND RETAIL ESTABLISHMENTS) 
AWARD No. 32 of 1976. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C711 (3) of 1987. 

Between Wigmores Tractors Pty Ltd, Applicant 
and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia; Australasian Society 
of Engineers, Moulders and Foundry Workers, 
Industrial Union of Workers, Western Australian 
Branch; the Association of Draughting, Supervisory 
and Technical Employees, Western Australian 
Branch; the Federated Clerks' Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch; Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch; Sales Representatives' and 
Commercial Travellers' Guild of Western Australia, 
Industrial Union of Workers and the Shop, 
Distributive and Allied Employees' Association of 
Western Australia, Respondents. 

Order. 
WHEREAS conferences were held on 5 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 

Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 32, 
9,1, 11, 22, 7 and 28 of the Metal Trades (General) 
Award No. 13 of 1965; Vehicle Builders' Award 
1971; Draughtsmen, Tracers, Planners and 
Technical Officers' Award No. 11 of 1979; Clerks' 
(Wholesale and Retail Establishments) Award No. 
38 of 1947; Cleaners' and Caretakers' Award No. 12 
of 1969; Commercial Travellers' and Sales 
Representatives' Award No. 43 of 1978 and Shop 
and Warehouse (Wholesale and Retail 
Establishments) Award No. 32 of 1976 respectively 
shall notwithstanding the provisions of those clauses 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Unions listed in 
the Schedule attached to this Order. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 5th day of October 1987. 

Dated at Perth this 14th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
Australasian Society of Engineers, Moulders and 

Foundry Workers Industrial Union of Workers, 
Western Australian Branch. 

The Association of Draughting, Supervisory and 
Technical Employees, Western Australian Branch. 

The Federated Clerks Union of Australia, Industrial 
Union of Workers, Western Australian Branch. 

Federated Miscellaneous Workers Union of Australia, 
Hospital, Service and Miscellaneous, Western 
Australian Branch. 

Sales Representatives and Commercial Travellers Guild 
of Western Australia, Industrial Union of Workers. 

The Shop, Distributive and Allied Employees Associa- 
tion of Western Australia. 



2090 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C711 (2) of 1987. 

Between Webforge (WA), Applicant and Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia, Respondent. 

Order. 
WHEREAS a conference was held on 5 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 5th day of October 1987. 

Dated at Perth this 14th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

SHOP AND WAREHOUSE 
(WHOLESALE AND RETAIL ESTABLISHMENTS) 

AWARD No. 32 of 1976. 
TRANSPORT WORKERS (GENERAL) AWARD 

No. 10 of 1961. 
CLERKS (WHOLESALE AND RETAIL 

ESTABLISHMENTS) AWARD 
No. 38 of 1947. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C679(8) of 1987. 

Between Commonwealth Industrial Gases Ltd, 
Applicant and Australasian Society of Engineers, 
Moulders and Foundry Workers, Industrial Union 
of Workers, Western Australian Branch; the Shop, 
Distributive and Alied Employees Association of 
Western Australia; the Transport Workers Union of 
Australia, Industrial Union of Workers, Western 
Australian Branch and the Federated Clerks' Union 
of Australia, Industrial Union of Workers, Western 
Australian Branch, Respondents. 

Order. 
WHEREAS conferences were held on 25 September and 
5 and 12 October 1987 to discuss the implementation of 
changes in work practices agreed upon between the 
parties; whereas the parties now agree that those 
practices should be implemented on the understanding 
that the changes made will then justify a wage increase 
under the Restructuring and Efficiency Principle; and 
whereas such changes in work practices have been clearly 
identified and explained in detail and the particulars have 
been recorded in the Commission; now therefore, the 
Commission being satisfied that the agreement reached 
conforms with the Restructuring and Efficiency 
Principle enunciated by the Commission in Court 
Session on 25 March 1987 in matter No. 1195 of 1986, 
and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 32, 
28, 7 and llof the Metal Trades (General) Award 
No. 13 of 1965; Shop and Warehouse (Wholesale 
and Retail Establishments) Award No. 32 of 1976; 
Transport Workers (General) Award No. 10 of 1961 
and Clerks' (Wholesale and Retail Establishments) 
Award No. 38 of 1947 respectively shall 
notwithstanding the provisions of those clauses have 
their actual rates of pay increased by four per cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Unions listed in 
the Schedule attached to this Order. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 

j after the 12th day of October 1987. 

Dated at Perth this 21st day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 
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Schedule. 
Australasian Society of Engineers, Moulders and 

Foundry Workers Industrial Union of Workers, 
Western Australian Branch. 

The Shop, Distributive and Allied Employees Associa- 
tion of Western Australia. 

Transport Workers Union of Australia, Industrial Union 
of Workers, Western Australian Branch. 

The Federated Clerks Union of Australia, Industrial 
Union of Workers, Western Australian Branch. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C712 (5) of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and Skilled 
Engineering Pty Ltd, Respondent. 

Order. 
WHEREAS conferences were held on 5 and 12 October 
1987 to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas the 
parties now agree that those practices should be 
implemented on the understanding that the changes 
made will then justify a wage increase under the 
Restructuring and Efficiency Principle; and whereas 
such changes in work practices have been clearly 
identified and explained in detail and the particulars have 
been recorded in the Commission; now therefore, the 
Commission being satisfied that the agreement reached 
conforms with the Restructuring and Efficiency 
Principle enunciated by the Commission in Court 
Session on 25 March 1987 in matter No. 1195 of 1986, 
and by consent, hereby orders: 

1. That employees of the said Respondent who 
are employed in a classification covered by Clause 
32 of the Metal Trades (General) Award No. 13 of 
1965 shall notwithstanding the provisions of that 
clause have their actual rates of pay increased by 
four per cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Respondent who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 12th day of October 1987. 

Dated at Perth this 21st day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C712 (6) of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia; Australasian Society 
of Engineers, Moulders and Foundry Workers, 
Industrial Union of Workers, Western Australian 
Branch and Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth, 
Applicants and Westralian Transformers Pty Ltd, 
Respondent. 

Order. 
WHEREAS conferences were held on 5 and 12 October 
1987 to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas the 
parties now agree that those practices should be 
implemented on the understanding that the changes 
made will then justify a wage increase under the 
Restructuring and Efficiency Principle; and whereas 
such changes in work practices have been clearly 
identified and explained in detail and the particulars have 
been recorded in the Commission; now therefore, the 
Commission being satisfied that the agreement reached 
conforms with the Restructuring and Efficiency 
Principle enunciated by the Commission in Court 
Session on 25 March 1987 in matter No. 1195 of 1986, 
and by consent, hereby orders: 

1. That employees of the said Respondent who 
are employed in a classification covered by Clause 3 
of the Appendix — Westralian Transformers Pty 
Ltd to Part 1 of the Metal Trades (General) Award 
No. 13 of 1965 shall notwithstanding the provisions 
of that clause have their actual rates of rate 
increased by four per cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Respondent who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Unions listed in 
the Schedule attached to this Order. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 12th day of October 1987. 

Dated at Perth this 21st day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
Australasian Society of Engineers, Moulders and 

Foundry Workers, Industrial Union of Workers, 
Western Australian Branch. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth. 
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METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

SHOP AND WAREHOUSE 
(WHOLESALE AND RETAIL ESTABLISHMENTS) 

AWARD No. 32 of 1976. 
PLASTIC MANUFACTURING AWARD. 

No. 5 of 1977. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C722 of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia; Australasian Society 
of Engineers, Moulders and Foundry Workers, 
Industrial Union of Workers, Western Australian 
Branch and Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth; the 
Shop, Distributive and Allied Employees 
Association of Western Australia and the Federated 
Miscellaneous Workers Union of Australia, 
Hospital, Service and Miscellaneous, Western 
Australian Branch, Applicants and J. Gadsden Pty 
Ltd, Respondent. 

Order. 
WHEREAS a conference was held on 12 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Respondent who 
are employed in a classification covered by Clauses 
32, 38 and 22 of the Metal Trades (General) Award 
No. 13 of 1965; Shop and Warehouse (Wholesale 
and Retail Establishments) Award No. 32 of 1976 
and Plastic Manufacturing Award No. 5 of 1977 
respectively shall notwithstanding the provisions of 
those clauses have their actual rates of rate increased 
by four per cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Respondent who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Unions listed in 
the Schedule attached to this Order. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 12th day of October 1987. 

Dated at Perth this 21st day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
Australasian Society of Engineers, Moulders and 

Foundry Workers, Industrial Union of Workers, 
Western Australian Branch. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth. 

The Shop, Distributive and Allied Employees Associa- 
tion of Western Australia. 

The Federated Miscellaneous Workers Union of Aus- 
tralia, Hospital, Service and Miscellaneous, 
Western Australian Branch. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

ENGINE DRIVERS (BUILDING AND 
STEEL CONSTRUCTION) AWARD 

No. 20 of 1973. 
CLERKS (WHOLESALE AND RETAIL 

ESTABLISHMENTS) AWARD 
No. 38 of 1947. 

DRAUGHTSMEN, TRACERS, PLANNERS AND 
TECHNICAL OFFICERS AWARD 

No. 11 of 1979. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C723 (1) of 1987. 

Between ANI Keogh, Applicant and Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia; the Construction, Mining and Energy 
Workers' Union of Australia, Western Australian 
Branch; the Federated Clerks' Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch and the Association of Draughting, 
Supervisory and Technical Employees, Western 
Australian Branch, Respondents. 

Order. 
WHEREAS a conference was held on 12 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 32, 
27, 11 and 7 of the Metal Trades (General) Award 
No. 13 of 1965; Engine Drivers (Building and Steel 
Construction) Award No. 20 of 1973; Clerks' 
(Wholesale and Retail Establishments) Award No. 
38 of 1947 and Draughtsmen, Tracers, Planners and 
Technical Officers Award No. 11 of 1979 
respectively shall notwithstanding the provisions of 
those clauses have their actual rates of pay increased 
by four per cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
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allowances, and any other ancillary payments of a hours of ordinary work. Provided that such rate 
like nature. Provided further that this definition shall expressly exclude tool allowance, overtime, 
shall not include production bonuses and other penalty rates, disability allowances, shift 
methods of payment by results which by virtue of allowances, special rates, fares and travelling time 
their basis of calculation already produce the results allowances, and any other ancillary payments of a 
intended by this clause. like nature. Provided further that this definition 

3. That this Order shall apply to all employees of shall not include production bonuses and other 
the said Applicant who are covered by the Agree- methods of payment by results which by virtue of 
ment subject to this Order and are members of, or their basis of calculation already produce the results 
are eligible to be members of, the Unions listed in intended by this clause. 
the Schedule attached to this Order. 3. That this Order shall apply to all employees of 

4. That this Order shall have effect from the the said Applicant who are covered by the Agree- 
beginning of the first pay period commencing on or ment subject to this Order and are members of, or 
after the 12th day of October 1987. are eligible to be members of, the Unions listed in 

the Schedule attached to this Order. 
Dated at Perth this 21st day of October 1987. 4. That this Order shall have effect from the 

beginning of the first pay period commencing on or 
(Sgd.) B. J. COLLIER, after the 12th day of October 1987. 

Chief Commissioner 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
The Construction, Mining and Energy Workers' Union 

of Australia, Western Australian Branch. 
The Federated Clerks Union of Australia, Industrial 

Union of Workers, Western Australian Branch. 
The Association of Draughting, Supervisory and Tech- 

nical Employees, Western Australian Branch. 

Dated at Perth this 21st day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Australasian Society of Engineers, Moulders and 

Foundry Workers Industrial Union of Workers, 
Western Australian Branch. 

Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

TRANSPORT WORKERS (GENERAL) AWARD 
No. 10 of 1961. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C723 (2) of 1987. 

Between Bradford Kendall Foundries, Applicant and 
Australasian Society of Engineers, Moulders and 
Foundry Workers, Industrial Union of Workers, 
Western Australian Branch and Transport Workers 
Union of Australia, Industrial Union of Workers, 
Western Australian Branch, Respondents. 

Order. 
WHEREAS a conference was held on 12 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 32 
and 7 of the Metal Trades (General) Award No. 13 
of 1965 and Transport Workers (General) Award 
No. 10 of 1961 respectively shall notwithstanding 
the provisions of those clauses have their actual 
rates of pay increased by four per cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C723 (3) of 1987. 

Between Drilling Tools Australia Pty Ltd, Applicant 
and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Respondent. 

Order. 
WHEREAS a conference was held on 12 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
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shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 12th day of October 1987. 

Dated at Perth this 21st day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C812 (1) of 1987. 

Between GR Services (WA), Applicant and Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth, Respondents. 

Order. 
WHEREAS conferences were held on 30 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 30th day of October 1987. 

Dated at Perth this 6th day of November 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C778 (1) of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and Chubb 
Australia Limited, Respondent. 

Order. 
WHEREAS a conference was held on 26 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Respondent who 
are employed in a classification covered by Clause 
32 of the Metal Trades (General) Award No. 13 of 
1965 shall notwithstanding the provisions of that 
clause have their actual rates of pay increased by 
four per cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Respondent who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 26th day of October 1987. 

Dated at Perth this 2nd day of November 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 
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METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C778 (2) of 1987. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers, Industrial Union of 
Workers, Western Australian Branch, Applicant 
and Irwell Taps Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held on 26 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Respondent who 
are employed in a classification covered by Clause 
32 of the Metal Trades (General) Award No. 13 of 
1965 shall notwithstanding the provisions of that 
clause have their actual rates of pay increased by 
four per cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Respondent who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Australasian 
Society of Engineers, Moulders and Foundry 
Workers, Industrial Union of Workers, Western 
Australian Branch. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 26th day of October 1987. 

Dated at Perth this 2nd day of November 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C781 (1) of 1987. 

Between Australian Glass Manufacturers (WA), 
Applicant and Amalgamated Metal Workers and 
Shipwrights Union of Western Australia; 
Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, 
Western Australian Branch and Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth, Respondents. 

Order. 
WHEREAS conferences were held on 26 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Unions listed in 
the Schedule attached to this Order. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 26th day of October 1987. 

Dated at Perth this 2nd day of November 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
Australasian Society of Engineers, Moulders and 

Foundry Workers Industrial Union of Workers, 
Western Australian Branch. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth. 
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METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C781 (2) of 1987. 

Between City of Stirling, Applicant and 
Australasian Society of Engineers, Moulders and 
Foundry Workers, Industrial Union of Workers, 
Western Australian Branch, Respondent. 

Order. 
WHEREAS a conference was held on 26 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Australasian 
Society of Engineers, Moulders and Foundry 
Workers, Industrial Union of Workers, Western 
Australian Branch. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 26th day of October 1987. 

Dated at Perth this 2nd day of November 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

CLERKS (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD 

No. 38 of 1947. 
TRANSPORT WORKERS (GENERAL) AWARD 

No. 10 of 1961. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C781 (3) of 1987. 

Between Jason Industrial, Applicant and Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia; Federated Clerks' Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch and the Transport Workers' Union of 
Australia, Industrial Union of Workers, Western 
Australian Branch, Respondents. 

Order. 
WHEREAS conferences were held on 26 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965; 
Clause 11 of the Clerks' (Wholesale and Retail 
Establishments) Award No. 38 of 1947 and Clause 7 
of the Transport Workers (General) Award No. 10 
of 1961 respectively shall notwithstanding the 
provisions of those clauses have their actual rates of 
pay increased by four per cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Unions listed in 
the Schedule attached to this Order. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 26th day of October 1987. 

Dated at Perth this 2nd day of November 1987. 

(Sgd.) B.J. COLLIER, 
Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 

[L.S.] 
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Federated Clerks' Union of Australia, Industrial Union 
of Workers, Western Australian Branch. 

The Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C781 (5) of 1987. 

Between Specialised Welding Pty Limited, Applicant 
and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth, Respondents. 

Order. 
WHEREAS a conference was held on 26 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Unions listed in 
the Schedule attached to this Order. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 26th day of October 1987. 

Dated at Perth this 2nd day of November 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch), Perth. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

SHOP AND WAREHOUSE 
(WHOLESALE AND RETAIL ESTABLISHMENTS) 

AWARD No. 32 of 1976. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C723 (4) of 1987. 

Between Email Ltd, Applicant and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia and the Shop, Distributive and Allied 
Employees' Association of Western Australia, 
Respondents. 

Order. 
WHEREAS a conference was held on 12 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 32 
and 28 of the Metal Trades (General) Award No. 13 
of 1965 and Shop and Warehouse (Wholesale and 
Retail Establishments) Award No. 32 of 1976 
respectively shall notwithstanding the provisions of 
those clauses have their actual rates of pay increased 
by four per cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Unions listed in 
the Schedule attached to this Order. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 12th day of October 1987. 

Dated at Perth this 21st day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
The Shop, Distributive and Allied Employees' Associa- 

tion of Western Australia. 
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METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C723 (5) of 1987. 

Between Kailis Australian Shipyards Pty Ltd, Applicant 
and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Respondent. 

Order. 
WHEREAS a conference was held on 12 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 12th day of October 1987. 

Dated at Perth this 21st day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C741 (1) of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and 
Western Construction Unit Trust, Respondent. 

Interim Order. 
WHEREAS a conference was held on 19 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 

agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1.—Title. 
This Order shall be known as the Metal Trades 

(Western Construction Unit Trust) Interim Order 1987. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Date of Operation. 
5. General Conditions of Employment. 
6. Rates of Pay. 
7. Attendance Bonus. 
8. No Reduction. 
9. Adjustment of Rates. 
10. Restraint on Remuneration. 
11. Term. 

3.—Area and Scope. 
This Order shall apply to those employees who, except 

for the terms of this Order would be bound by the Metal 
Trades (General) Award No. 13 of 1965 and who are 
employed by the Western Construction Unit Trust on 
steel fabrication work at the Kwinana workshop. 

4.—Date of Operation. 
This Order shall operate from the beginning of the first 

pay period commencing on or after 19 October 1987. 

5.—General Conditions of Employment. 
Except as provided in this Order, the conditions of 

employment which shall apply to employees covered by 
this Order, shall be as prescribed in Part 1 — General of 
the Metal Trades (General) Award No. 13 of 1965. 

6.—Rates of Pay. 
(1) The ordinary weekly rate of wage payable to adult 

employees shall be as set out hereunder and shall be 
inclusive of all special rates and allowances and be paid 
as an "all purpose" rate. 

Classification Rate 
Per Week 

$ 
Welder Special Class 409.00 
Welder 1st Class 401 .(X) 
Boilermaker 401.00 
Fitter 401.00 
Certificated Rigger 379.00 
Rigger Other 367.30 
Tradesman's Assistant/Grinder 343.90 

(2) The tool allowance provision prescribed by Clause 
32.—Wages subclause (8) of the Metal Trades (General) 
Award No. 13 of 1965 shall apply. 

7.—Attendance Bonus. 
An employee who attends work shall be paid a flat 

allowance of $7.50 per day for each completed day 
worked. 

8.—No Reduction. 
A worker who at the date of this Order was receiving a 

weekly wage in excess of that presented by Clause 6.— 
Rates of Pay for the classification of work in which he is 
employed shall not have that wage reduced as a conse- 
quence of the issuance of this Order. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 2099 

9.—Adjustment of Rates. 
The rates prescribed in Clause 6 of this Order shall be 

adjusted in accordance with any decision of the Commis- 
sion in Court Session which alters wage rates generally 
following movements in the Consumer Price Index. 

10.—Restraint on Remuneration. 
An employer on whom this Order is binding shall not 

increase the rate of wage payable to an employee on 10 
March 1987, or otherwise vary the conditions of employ- 
ment applicable to an employee on that date so as to 
increase that employer's labour costs except to the extent 
that any such increase has been authorised by the 
Commission after that date. 

11.—Term. 
This Order shall apply for a period of two years from 

the date of issue. 

Dated at Perth this 28th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

DRAUGHTSMEN, TRACERS, PLANNERS AND 
TECHNICAL OFFICERS AWARD 

No. 11 of 1979. 
CLERKS (WHOLESALE AND RETAIL 

ESTABLISHMENTS) AWARD 
No. 38 of 1947. 

CLEANERS AND CARETAKERS AWARD 
No. 12 of 1969. 

COMMERCIAL TRAVELLERS AND SALES 
REPRESENTATIVES AWARD 

No. 43 of 1978. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C711 (4) of 1987. 

Between HJW Engineering Pty Limited, Applicant 
and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia; Australasian Society 
of Engineers, Moulders and Foundry Workers, 
Industrial Union of Workers, Western Australian 
Branch; the Association of Draughting, Supervisory 
and Technical Employees, Western Australian 
Branch; the Federated Clerks' Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch; Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch; Sales Representatives' and 
Commercial Travellers' Guild of Western Australia, 
Industrial Union of Workers, Respondents. 

Order. 
WHEREAS conferences were held on 5, 12 and 19 
October 1987 to discuss the implementation of changes 
in work practices agreed upon between the parties; 
whereas the parties now agree that those practices should 
be implemented on the understanding that the changes 
made will then justify a wage increase under the 
Restructuring and Efficiency Principle; and whereas 
such changes in work practices have been clearly 
identified and explained in detail and the particulars have 
been recorded in the Commission; now therefore, the 
Commission being satisfied that the agreement reached 
conforms with the Restructuring and Efficiency 

Principle enunciated by the Commission in Court 
Session on 25 March 1987 in matter No. 1195 of 1986, 
and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 32, 
7,11, 22 and 7 of the Metal Trades (General) Award 
No. 13 of 1965; Draughtsmen, Tracers, Planners 
and Technical Officers' Award No. 11 of 1979; 
Clerks' (Wholesale and Retail Establishments) 
Award No. 38 of 1947; Cleaners' and Caretakers' 
Award No. 12 of 1969 and Commercial Travellers' 
and Sales Representatives' Award No. 43 of 1978 
respectively shall notwithstanding the provisions of 
that clause have their actual rates of pay increased 
by four per cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Unions listed in 
the Schedule attached to this Order. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 19th day of October 1987. 

Dated at Perth this 28th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
Australasian Society of Engineers, Moulders and 

Foundry Workers Industrial Union of Workers, 
Western Australian Branch. 

The Association of Draughting, Supervisory and 
Technical Employees, Western Australian Branch. 

The Federated Clerks Union of Australia, Industrial 
Union of Workers, Western Australian Branch. 

Federated Miscellaneous Workers Union of Australia, 
Hospital, Service and Miscellaneous, Western 
Australian Branch. 

Sales Representatives and Commercial Travellers Guild 
of Western Australia, Industrial Union of Workers. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C712 (8) of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and Bellway 
Pty Limited, Respondent. 

Order. 
WHEREAS conferences were held on 5, 12 and 19 
October 1987 to discuss the implementation of changes 
in work practices agreed upon between the parties; 
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whereas the parties now agree that those practices should 
be implemented on the understanding that the changes 
made will then justify a wage increase under the 
Restructuring and Efficiency Principle; and whereas 
such changes in work practices have been clearly 
identified and explained in detail and the particulars have 
been recorded in the Commission; now therefore, the 
Commission being satisfied that the agreement reached 
conforms with the Restructuring and Efficiency 
Principle enunciated by the Commission in Court 
Session on 25 March 1987 in matter No. 1195 of 1986, 
and by consent, hereby orders: 

1. That employees of the said Respondent who 
are employed in a classification covered by Clause 
32 of the Metal Trades (General) Award No. 13 of 
1965 shall notwithstanding the provisions of that 
clause have their actual rates of pay increased by 
four per cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Respondent who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 19th day of October 1987. 

Dated at Perth this 28th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C741 (2) of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and 
Structural and Marine Fabrications, Respondent. 

Order. 
WHEREAS a conference was held on 19 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Respondent who 
are employed in a classification covered by Clause 
32 of the Metal Trades (General) Award No. 13 of 

1965 shall notwithstanding the provisions of that 
clause have their actual rates of pay increased by 
four per cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Respondent who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 19th day of October 1987. 

Dated at Perth this 28th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L. S. j Chief Commissioner. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C749 (1) of 1987. 

Between Boral Windows Pty Limited, Applicant and 
Australasian Society of Engineers, Moulders and 
Foundry Workers, Industrial Union of Workers, 
Western Australian Branch, Respondent. 

Order. 
WHEREAS a conference was held on 19 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
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methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Australasian 
Society of Engineers, Moulders and Foundry 
Workers, Industrial Union of Workers, Western 
Australian Branch. 

4. That this Order shaU have effect from the 
beginning of the first pay period commencing on or 
after the 19th day of October 1987. 

Dated at Perth this 28th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C749 (2) of 1987. 

Between F.R. Tulk and Co Pty Limited, Applicant 
and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia; Australasian Society 
of Engineers, Moulders and Foundry Workers, 
Industrial Union of Workers, Western Australian 
Branch and the Electrical Trades Union of Workers 
of Australia (Western Australian Branch), Perth, 
Respondents. 

Order. 
WHEREAS a conference was held on 19 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Unions listed in 
the Schedule attached to this Order. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 19th day of October 1987. 

Dated at Perth this 28th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[U.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
Australasian Society of Engineers, Moulders and 

Foundry Workers, Industrial Union of Workers 
Western Australian Branch. 

The Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth. 

SHEET METAL WORKERS AWARD 
No. 10 of 1973. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C781 (4) of 1987. 

Between Osborne Metal Industries, Applicant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Respondent. 

Order. 
WHEREAS a conference was held on 26 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 6 of 
the Sheet Metal Workers Award No. 10 of 1973 shall 
notwithstanding the provisions of that clause have 
their actual rates of pay increased by four per cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia. 
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SHEET METAL WORKERS AWARD 
No. 10 of 1973. 

CLERKS (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD 

No. 38 of 1947. 
TRANSPORT WORKERS (GENERAL) AWARD 

No. 10 of 1961. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C749 (4) of 1987. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 26th day of October 1987. 

Dated at Perth this 2nd day of November 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

SHEET METAL WORKERS AWARD 
No. 10 of 1973. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C711 (1) of 1987. 

Between O'Donnell Griffin, Applicant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Respondent. 

Order. 
WHEREAS a conference was held on 5 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 6 of 
the Sheet Metal Workers' Award No. 10 of 1973 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as. the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 5th day of October 1987. 

Dated at Perth this 14th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Between H. Ranee and Son Pty Limited, Applicant 
and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia; the Federated Clerks' 
Union of Australia, Industrial Union of Workers, 
Western Australian Branch and the Transport 
Workers Union of Australia, Industrial Union of 
Workers, Western Australian Branch, 
Respondents. 

Order. 
WHEREAS a conference was held on 19 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 6, 11 
and 7 of the Sheet Metal Workers Award No. 10 of 
1973; Clerks' (Wholesale and Retail Establishments) 
Award No. 38 of 1947; Transport Workers 
(General) Award No. 10 of 1961 respectively shall 
notwithstanding the provisions of that clause have 
their actual rates of pay increased by four per cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Unions listed in 
the Schedule attached to this Order. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 19th day of October 1987. 

Dated at Perth this 28th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
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The Federated Clerks Union of Australia, Industrial 
Union of Workers, Western Australian Branch. 

The Transport Workers' Union of Australia,Industrial 
Union of Workers, Western Australian Branch. 

STEEL FABRICATION INDUSTRY 
ORDER 1987 No. C435 of 1987. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C781 (6) of 1987. 

Between Steel Mains Pty Limited, Applicant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Respondent. 

Interim Order. 
WHEREAS a conference was held on 26 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 5 of 
the Steel Fabrication Industry Order 1987 No. C435 
of 1987 shall notwithstanding the provisions of that 
clause have their actual rates of pay increased by 3.3 
per cent. 

2. That, for the purpose of this Interim Order 
"Actual Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Interim Order shall apply to all 
employees of the said Applicant who are covered by 
the Agreement subject to this Interim Order and are 
members of, or are eligible to be members of, the 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

4. That this Interim Order shall have effect from 
the beginning of the first pay period commencing on 
or after the 26th day of October 1987. 

5. That the parties enter into negotiations to 
discuss implementation of further changes in work 
practices which will justify a four per cent wage 
increase under the Restructuring and Efficiency 
Principle. 

Dated at Perth this 28th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

SUGAR REFINING AWARD 
No. A41 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — second tier award variation. 

Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, 

Western Australian Branch and Others 
and 

CSR Ltd. 
No. 684 (1) of 1987. 

SUGAR REFINING AWARD 
No. A41 of 1982. 

Production Workers Food Processing 
and Others 

COMMISSIONER S.A. KENNEDY. 
16th day of October 1987. 

Order. 
WHEREAS a series of eight conferences were held 
between the parties over a period from June to 
September 1987 to discuss the implementation of 
changes in work practices, such changes as agreed 
between the parties having already been implemented; 
and whereas such changes have been clearly identified 
and explained in detail and the particulars have been 
recorded in the Commission; now therefore, the 
Commission being satisfied with the agreement reached 
conforms with the Restructuring and Efficiency 
Principle enunciated by the Commission in Court 
Session on 25 March 1987 in matter No. 1195 of 1986; 
and whereas the parties have sought an order reflecting 
the increase pursuant to the First Tier of the Wage 
Adjustment Principle in the same decision, and by 
consent hereby orders:— 

That the Sugar Refining Award No. A41 of 1982 
be varied in accordance with the following Schedule 
and that such variation shall have effect with respect 
to the rates in Column A of subclause (1) of Clause 
6.—Wages and Allowances from the first pay period 
commencing on or after the 10th day of March 1987 
and with respect to the rates in Column B of 
subclause (1) of Clause 6.—Wages and Allowances 
and the balance of the Schedule as from the first pay 
period commencing on or after the 29th day of 
September 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 6.—Wages and Allowances: Delete 

subclauses (1), (4), (5) and (7) (b) to 13 (a) inclusive and 
insert the following in lieu:— 

(1) Adults: The weekly wage rates for adult 
employees covered by this Award shall be:— 

Column A Column B 
To operate To operate 
from first from first 
pay period pay period 
on or after on or after 
10 March 29 September 

1987 1987 
S S 

337.10 350.60 
336.10 349.50 
333.30 346.60 
329.10 342.30 
329.10 342.30 
329.10 342.30 
328.10 341.20 
322.90 335.80 
322.90 335.80 
322.90 335.80 
317.30 330.00 
313.30 325.80 
310.30 322.70 
310.30 322.70 
306.70 319.00 

(a) Production Workers (AWU) — 
Sugar Boiler — First Class  
Melt House Attendant  
Sugar Boiler — Second Class  
Leading Hand — 30kg Packing Station ... 
Leading Hand — Warehouse  
Leading Hand — Miscellaneous  
Fugalman Dryer Attendant  
Leading Hand — Receiving Raw Sugar.... 
Char Attendant  
Fork Lift Operator  
Check Weigher  
Sewer/Packer/Palletiser   
Packer/Palletiser   
Sugar Supply Attendant  
Retail Packer  
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Column A Column B 
To operate To operate 
from first from first 

pay period pay period 
on or after on or after 
10 March 29 September 

1987 % 1987 % 
Watchman  . 301.10 313.10 
Laboratory Attendant  . 301.10 313.10 
Receiving Raw Sugar Attendant  . 301.10 313.10 
Genera! Duties  . 301.10 313.10 
Firemen and Greasers (FEDFU) — 
Fireman (attending two or more boilers). . 329.10 342.30 
Greaser and Hot Water Attendant  . 313.30 325.80 
Tradesmen and Others (E & M) — 
Electrician — Special Class  389.90 405.50 
Fitter — Tradesman  365.60 380.20 
Electrical Fitter — Tradesman  365.60 380.20 
Welder — First Class  365.60 380.20 
Rigger — Licensed  330.40 343.60 
Tradesman's Assistant  302.80 314.90 

These rates recognise all disabilities associated 
with the work of metal trades employees, except 
those in subclause (7) hereof. 

(4) Shift Flexibility Allowance: In addition to the 
rates prescribed in subclause (1) (a) hereof, shift 
process employees shall be paid — 

Per Week 
$ 

If required by the employer to 
acquire and use additional skills in 
one other process job  2.80 
If required by the employer to 
acquire and use additional skills in 
two other process jobs   5.10 
If required by the employer to 
acquire and use additional skills in 
three other process jobs  7.90 

(5) Leading Hands: In addition to the wage rates 
prescribed in subclause (1) (c) hereof, E & M 
Leading Hands shall be paid per week:— 

Per Week 
$ 

If placed in charge of not less than 
three and not more than 10 
employees   16.30 
If placed in charge of more than 10 
and not more than 20 employees .... 24.50 
If placed in charge of more than 20 
employees   31.70 

(7) Boilers: 
(b) Employees required to work inside boiler 

drums or in the space between the tube 
bank and boiler drums shall be paid at the 
rate of 58 cents per hour in addition to the 
rates in subclause (1) hereof. 

(8) Confined Space, Tanks and Bins: Any 
employees engaged in cleaning or scraping inside 
any confined space, or tanks or bins, shall be paid 58 
cents per hour, with a minimum payment for two 
hours, in addition to his ordinary or overtime rate of 
pay as the case may be whilst so employed. 

(9) Char End: Employees working at the char end 
in either cutting-in raw char, or bagging spent char 
or char dust, shall be paid an extra 33 cents per hour 
whilst so working. 

(10) First Aid Duties: Employees holding a 
current first aid certificate, who are appointed to act 
as first aid attendants in association with other work 
under this Award, shall be paid an allowance of 
$6.50 per week. 

(11) Electrician's Licence Allowance: An 
Electrician — Special Class or an Electrical Fitter, 
who holds and in the course of his employment may 
be required to use a current "A" Grade or "B" 
Grade licence issued pursuant to the relevant 
regulation in force on the 28th day of February 1978 
under the Electricity Act 1945, shall be paid an 
allowance of $12.20 per week. 

(12) Water Blast Cleaner: Employees engaged in 
operating the water blast cleaner shall be paid an 
allowance of 38 cents per hour whilst so working. 

(13) Tool Allowance: 
(a) Where the employer does not provide a 

tradesman or an apprentice with the tools 
ordinarily required by that tradesman or 
apprentice, the employer shall pay a tool 
allowance of — 

(i) $8.40 per week to such tradesman; 
or 

(ii) in the case of an apprentice a per- 
centage of $8.40, being the percen- 
tage which appears against his year 
of apprenticeship in subclause (2) 
hereof, 

for the purpose of such tradesman or 
apprentice supplying and maintaining 
tools ordinarily required in the 
performance of his work as a tradesman or 
apprentice. 

SUPERPHOSPHATE AND CHEMICAL 
EMPLOYEES AGREEMENT 

No. A15 of 1986. 
BUILDING TRADES AWARD 

No. 31 of 1966. 
METAL TRADES (GENERAL) AWARD 

No. 13 of 1965. 
ENGINE DRIVERS (GENERAL) AWARD 

No. 21A of 1977. 
TRANSPORT WORKERS (GENERAL) AWARD 

No. 10 of 1961. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — 2nd tier wage increase. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

CSBP and Farmers Limited. 
No. C693 of 1987. 

Various Manufacturing 

COMMISSIONER O.K. SALMON. 
20th day of October 1987. 

Order. 
WHEREAS at a conference held before the Commission 
on 12 October 1987 between the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch and CSBP and Farmers 
Limited have conferred with respect to the Restructuring 
and Efficiency Principle of the Commission's Wage 
Fixing Principles; and whereas the parties have agreed 
that work practices and other arrangements as specified 
in their agreement shall be permanently implemented in 
consideration of wage increases allowed under the said 
Principles; and whereas the work practices and other 
arrangements specified in the parties agreement are 
recorded in the Commission; now therefore, being satis- 
fied that the agreement conforms with the Commission's 
Wage Fixing Principles, and pursuant to section 44 (8) of 
the Industrial Relations Act 1979, the Commission 
hereby Orders: 

1. That the total ordinary wage rates paid for all 
purposes of the award to persons employed by 
CSBP and Farmers Limited in the classifications 
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specified in the Superphosphate and Chemical 
Employees Agreement No. A15 of 1986, the 
BuOding Trades Award 1968, the Metal Trades 
(General) Award 1966, the Engine Drivers (General) 
Award 21A of 1977 and the Transport Workers 
(General) Award No. 10 of 1961 shall be increased 
by four per cent. 

2. That this Order shall operate from the 12th day 
of October 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

TRANSPORT WORKERS (GOVERNMENT) 
AWARD No. 2A of 1952. 

GARDENERS (GOVERNMENT) AWARD 
No. 16 of 1983. 

CLEANERS AND CARETAKERS (GOVERNMENT) 
AWARD No. 32 of 1975. 

CATERING EMPLOYEES AND TEA 
ATTENDANTS (GOVERNMENT) AWARD 

No. 34 of 1981. 
SHEET METAL WORKERS (GOVERNMENT) 

AWARD No. 31 of 1973. 
FURNITURE TRADES (GOVERNMENT) AWARD 

No. 34 of 1979. 
BUILDING TRADES (GOVERNMENT) AWARD 

No. 31A of 1966. 
GOVERNMENT ENGINEERING AND BUILDING 

TRADES FOREMEN AND SUBFOREMEN AWARD 
No. 15 of 1973. 

STOREMEN (GOVERNMENT) AWARD 
No. 20 of 1969. 

ENGINEERING TRADES (GOVERNMENT) 
AWARD Nos. 29, 30 and 31 of 1961 and 3 of 1962. 

ELECTRONIC SERVICING EMPLOYEES (PWDAD) 
CONSENT AWARD No. A40 of 1982. 

CLERKS (PUBLIC AUTHORITIES) AWARD 
No. PSA A7 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION., 

Industrial Relations Act 1979 
Section 44. 

Hon Minister for Works 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others. 

No. C715 of 1987. 

VARIOUS AWARDS. 
Various Public Works 

SENIOR COMMISSIONER G.G. HALLIWELL. 
12th day of October 1987. 

Order. 
Hi^I 111. 1^f_S a conference held on the 12th day of 
October 1987 to discuss the implementation of changes 
in work practices agreed upon between the parties; and 
whereas the parties now agree that those practices should 
be implemented on the understanding that the changes 
made will then justify a wage increase under the 
Restructuring and Efficiency Principle; and whereas 
such changes in work practices have been clearly 
identified in accordance with Schedule A and the 
particulars have been recorded in the Commission; now 
therefore, the Commission, being satisfied that the 
agreement reached conforms with the Restructuring and 

Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986 and by consent hereby orders — 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 5, 
30, 20, 22, 22, 11, 11, 23, 20 First Schedule, First 
Schedule, Clause 9 of the Transport Workers 
(Government) Award No. 2A of 1952; Gardeners 
(Government) Award; Cleaners and Caretakers 
(Government) Award No. 32 of 1975; Catering 
Employees and Tea Attendants (Government) 
Award No. 34 of 1981; Sheet Metal Workers 
(Government) Award 1979; Building Trades 
(Government) Award No. 31A of 1966; 
Government Engineering and Building Trades 
Foremen and Sub-Foremen Award No. 15 of 1973; 
Storemen (Government) Award No. 20 of 1969; 
Engineering Trades (Government) Award Nos. 29, 
30, 31 of 1961 and 3 of 1962; Electronic Servicing 
Employees (PWDAD) Award of 1984; and Clerks 
(Public Authorities) Award of 1987 respectively 
shall, notwithstanding the provisions of those 
clauses have their actual rates of pay increased by 
four per cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Unions listed in 
the attached Schedule B. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule B. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
Australasian Society of Engineers, Moulders and 

Foundry Workers, Industrial Union of Workers, 
Western Australian Branch. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth. 

The Construction, Mining and Energy Workers Union 
of Australia, Western Australian Branch. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch. 

Federated Clerks' Union of Australia Industrial Union 
of Workers, WA Branch. 

Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, 
Union of Workers. 

The United Furniture Trades Industrial Union of 
Workers, WA. 

Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch. 

Shop Assistants and Warehouse Employees Union. 
The Association of Draughting, Supervisory and 

Technical Employees Western Australian Branch. 
Foremen (Government) Industrial Union of Workers, 

WA. 
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SU PE RAN N UATION/WAG E 
FIXING PRINCIPLES 1987 — 

Orders — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — occupational superannuation. 

Arnotts Biscuits Ltd 
and 

Food Preservers' Union of Western Australia 
Union of Workers and Others. 

No. C653 of 1987. 

Various Biscuit Manufacturing 

COMMISSIONER J.A. NEGUS. 
14th day of October 1987. 

Order. 
HAVING heard Mr B. McCarthy on behalf of Arnotts 
Biscuits Ltd, Mr S. McLean on behalf of the Food 
Preservers' Union of Western Australia Union of 
Workers, Mr J. Siddins on behalf of the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia, Mr J. Long and Mr Kelly on behalf of the 
Transport Workers' Union of Australia, Mr C. Panizza 
on behalf of the Federated Clerks' Union of Australia 
Industrial Union of Workers, Ms B. Love on behalf of 
the Construction, Mining and Energy Workers' Union 
of Western Australia and Mr A. Veach on behalf of the 
Electrical Trades Union of Workers' of Australia, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
having satisfied itself that the requirements in the 
Reasons for Decision in the Commission in Court 
Session in No. 1195 of 1986 have been complied with, 
hereby makes an order in terms of the attached schedule. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule "A". 
The Food Preservers Union of Western Australia, 
Union of Workers, 
929 Wellington Street, 
PERTH 6000 WA 
The Amalgamated Metal Workers and Shipwrights 
Union of Workers of Western Australia, 
Labour Centre, 
82 Beaufort Street, 
PERTH WA 6000 
Transport Workers Union of Australia, 
Industrial Union of Workers, 
Western Australian Branch, 
Labour Centre, 
3rd Floor, 
82 Beaufort Street, 
PERTH WA 6000 
The Federated Workers Union of Australia, 
Industrial Union of Workers, 
Western Australian Branch, 
133 Summers Street, 
EAST PERTH WA 
Building Trades Association of Unions of Western 
Australia, (Association of Workers), 
Labour Centre, 
82 Beaufort Street, 
PERTH WA 6000 
The Shop, Distributive and Allied Employees 
Association of Western Australia, 
167 St George's Terrace, 
PERTH WA 6000 

Sales Representatives and Commercial Travellers Guild 
of WA, Industrial Union of Workers, 
929 Wellington Street, 
PERTH WA 6000 
Construction, Mining and Energy Workers Union of 
Western Australia, 
1st Floor, 
Henley House, 
102 Beaufort Street, 
PERTH WA 6000 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), 
Suite 102, 
82 Beaufort Street, 
PERTH WA 6000 

Schedule B. 

1.—Title. 
This Order shall be known as the Arnott's Biscuits Ltd 

(Arnott Mills and Ware Division) Superannuation 
Order. 

2.—Application. 
This Order shall apply to the parties to this Order and 

the employees of the employer. 

3.—Date of Operation. 
This Order shall operate from the beginning of the first 

pay period commencing on or after 1 January 1987 for a 
period of two years. 

4.—Definitions. 
(i) "Employer" means Arnott's Biscuits Ltd 

trading as Arnott Mills and Ware Division. 
(ii) "Employee" means an employee of the 

employer who is employed in the employer's 
Arnotts Mills and Ware Division. 

(iii) "MUST" means the Manufacturing Unions' 
Superannuation Trust which was established 
and is governed by a Declaration of Trust dated 
13 December 1985 as amended. 

(iv) "CARE" means the Clerical Administrative 
and Retail Employees' Superannuation Plan as 
established by a Deed of Trust dated 18 
December 1986 as amended. 

(v) "CONCEPT 1" means the Concept One 
Superannuation Plan as established by a Deed 
of Trust dated 23 September 1986 as amended. 

(vi) "Company Fund" means the Arnott's 
Accumulation Superannuation Plan. 

5.—Choice of Superannuation Funds. 
(a) An employee shall elect and make application to 

become a member of only one of the Funds named in 
Clause 6 (i) to (iv) hereof. 

(b) An employee's election pursuant to this Order 
shall be writing in such terms as the employer may 
reasonably require. 

(c) (i) An employee, having made an election and 
become a member of one of the said Funds 
("the old Fund"), shall be entitled to review 
that election once only at any time in the future 
but not within a period of two years from the 
date of becoming a member of such Fund by 
giving to the employer and the relevant organi- 
sation referred to in Clause 6 (i) to (iv) hereof of 
which the employee is a member or is eligible to 
become a member one calendar month's 
written notice of such desire; and 

(ii) upon such notice being given and provided that 
the employee is a member of such Fund ("the 
new Fund") to which he elects the employer or 
the relevant organisation, whichever is appro- 
priate, shall endeavour to procure the Trustees 
of the old Fund to transfer to the Trustees of 
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the new Fund such amount as is determined in 
accordance with the transfer out provisions of 
the relevant Deed of Trust as amended or 
modified; and 

(iii) upon such transfer taking place and the 
employee ceasing to be a member of the 
employee's old Fund the obligations imposed 
upon the employer by this Order to make 
contributions to the employee's old Fund shall 
cease and the employer shall thereafter 
contribute pursuant to this Order to the new 
Fund. 

(d) An employee who has, whilst an employee of the 
employer but prior to being covered by this Order, made 
an election of the type referred to in subclause (a) hereof 
shall not, upon becoming covered by this Order, be 
entitled to change the election save as provided in Clause 
5 (c), and the previous election shall be deemed to be the 
employee's election pursuant to this Order. 

(e) An employee shall make an election under Clause 5 
(a) prior to 14 October 1987 or within 14 days of 
becoming an employee (whichever is the later) and the 
employer shall not be obliged to make any contribution 
pursuant to this Order in respect of an employee who 
fails to make an election within the prescribed time. 

6. —Contributions. 
(i) The employer must contribute the sum of $10.00 

per week to MUST when and for the period in which the 
employer is obliged to contribute pursuant to the 
relevant Deed of Adherence and the declaration of Trust 
as amended establishing and governing MUST in respect 
of an employee who — 

(a) is eligible to be a member of any of the unions 
specified in Part A of Schedule 1 of this Order; 
and 

(b) is covered by any of the awards specified in Part 
B of Schedule 1 hereto; and 

(c) was not specifically told on engagement that he 
or she is to be employed and is employed on a 
casual, seasonal, temporary or short term 
basis; and 

(d) elects to become and becomes a member of 
MUST. 

(ii) The employer shall contribute the sum of $9.00 per 
week to CARE when and for the period in which the 
employer is obliged to contribute pursuant to the rele- 
vant Deed of Adherence and Deed of Trust as amended 
establishing CARE in respect of an employee who — 

(a) is eligible to be a member of any of the unions 
specified in Part A of Schedule 2 of this Order; 
and 

(b) is covered by any of the awards specified in Part 
B of Schedule 2 hereto; and 

(c) is not employed on a casual, seasonal, 
temporary or short term basis; and 

(d) elects to become and becomes a member of 
CARE. 

(iii) The employer shall make such contributions as 
provided in paragraphs (a) and (b) hereof when and for 
the period in which the employer is obliged to contribute 
pursuant to the relevant Deed of Adherence and Deed of 
Trust as amended establishing CONCEPT 1 in respect of 
an employee who is not employed on a casual, seasonal, 
temporary or short term basis and who elects to become 
and becomes a member of CONCEPT 1 and 

(a) is a member of the Food Preservers' Union of 
Western Australia, Union of Workers and 
covered by the Biscuit and Cake Manufactur- 
ing Award No. 7 of 1971 — the sum of $9.00 
per week 

(b) is a member of the Sales Representatives' and 
Commercial Travellers' Guild of WA, 
Industrial Union of Workers and covered by 

the Commercial Travellers and Sales Repre- 
sentatives' Award No. 43 of 1978 — the sum of 
$11.00 per week. 

(iv) The employer shall in respect of an employee who 
elects to become and becomes a member of the Company 
Fund contribute to the Company Fund when and for a 
period that the employer is obliged pursuant to the Deed 
of Trust estabishing the Company Fund to make such 
contributions the amount that the employer would 
otherwise have been obliged to contribute pursuant to 
subclauses (i), (ii) and (iii) of this clause the employee had 
elected to become and becomes a member of one of the 
Funds referred to therein. 

(v) Notwithstanding the provisions of this clause, this 
Order shall not impose any obligation or liability on the 
employer to contribute to more than one superannuation 
Fund in respect of an employee. 
PROVIDED THAT instead of the contributions 
specified in Clauses 6 (i)-(iv) hereof the contributions 
to — 

(a) MUST 
(b) CARE 
(c) CONCEPT 1 
(d) the Company Fund 

to be made by the employer in respect of — 
(A) an employee for whom the employer is required 

to make contributions to any of the said Funds 
who is engaged as and is classified by the 
employer as a part-time employee, shall be an 
amount equivalent to the applicable rate set out 
above multiplied by a fraction where the 
numerator is the ordinary hours of employment 
of the employee and the denominator is the 
ordinary hours of a similar employee who is 
engaged and employed by the employer on a 
full-time basis. 

(B) an employee for whom the employer is required 
to make contributions to any of the said Funds 
who is engaged as and is classified by the 
employer as a junior, shall be an amount 
equivalent to the applicable rate of contri- 
bution set out in subparagraphs (i) to (iv) 
hereof multiplied by the percentage rate 
specified in the award applying to such 
employee for the wage rate to be paid to the 
employee for the employee's age or, where no 
such rate is specified or no specified award 
applies, multiplied by the percentage rate 
nominated by the employer. 

(C) an employee for whom the employer is required 
to make contributions to any of the said Funds 
who is an apprentice, shall be an amount 
equivalent to the applicable rate of contri- 
bution as specified in subparagraphs (i) to (iv) 
hereof multiplied by the percentage rate 
specified in the award applying to such 
employee for the employee's level of 
apprenticeship for the purpose of calculating 
the employee's wage or, where no such rate is 
specified or no specified award applies, 
multiplied by the percentage rate nominated by 
the employer. 

7.—Reduction in Contributions. 
If at any time, after the commencement of this Order, 

the employer becomes bound by an award or Order of 
any industrial tribunal or by a registered or unregistered 
industrial agreement or by legislation to contribute to 
MUST, CARE, CONCEPT 1, the Company Fund or 
another superannuation fund in respect of an employee 
then the employer's liability to make employer contri- 
butions in respect of that employee pursuant to this 
Order shall be reduced by the amount of the contribution 
the employer is required by the award or order or 
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registered or unregistered industrial agreement or by 
legislation to make from the date the employer becomes 
bound to make such contributions. 

8.—Liberty Re Transport Workers. 
(a) Notwithstanding the provisions of this Order the 

employer may contribute an agreed sum to an alterna- 
tively agreed Fund in respect of those employees of the 
Company who are or are eligible to be members of the 
Transport Workers' Union of Australia, Industrial 
Union of Workers, WA Branch. 

(b) The provisions of Clause 5 paragraph (c) (i) do not 
apply to employees referred to in paragraph (a) above 
insofar as it prevents an election within two years of first 
electing one of the said Funds. 

Schedule 1. 
Part A — The Unions. 

The Amalgamated Metal Workers' and Shipwrights 
Union of Workers of Western Australia and Others. 
Building Trades Association of Unions of Western 
Australia Association of Workers. 
Construction, Mining and Energy Workers Union of 
Western Australia. 

Part B — The Awards. 
Metal Trades (General) Award — Part 1 No. 13 of 1965 
Building Trades Award No. 31 of 1966 
Engine Drivers' (General) Award No. 21A of 1977 

Schedule 2. 
Part A — The Unions. 

Federated Clerks' Union of Australia Industrial Union 
of Workers WA Branch 
The Shop Distributive and Allied Employees' 
Association of Western Australia 

Part B — The Awards. 
Clerks' (Wholesale and Retail Establishments) Award 
No. 38 of 1947 
Shop and Warehouse (Wholesale and Retail Establish- 
ments) Award No. 32 of 1976 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — dispute re superannuation. 

AUR NL and Others 
and 

The Australian Workers' Union, Western Australian 
Branch, Industrial Union of Workers. 

No. C792 of 1987. 

Various Gold Mining 

COMMISSIONER J.F. GREGOR. 
27th day of October 1987. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
presided over conferences between the abovementioned 
parties on 26 October 1987; and whereas the parties have 
met and conferred and have arrived at agreement on the 
matters in dispute, and have now therefore requested the 
Commission to issue an order in the terms of that 

67 W.A.I.G. 

agreement; now therefore, pursuant to the powers con- 
tained in section 44 (8) (a) of the said Act and all other 
powers therein, the Commission hereby makes the 
following order in the terms of the attached Schedule. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 

This Order shall be known as the Goldmining Industry 
Occupational Superannuation Order. 

2.—Application. 
This Order shall apply to gold mining companies, 

bound by the Goldmining Consolidated Award 1980, 
No. 21 of 1967, as at the date of this Order, and whose 
names appear on the Schedule attached hereto. 

3.—Date of Operation. 
This Order shall operate from the beginning of the first 

pay period commencing on or after 9 December 1987. 

4.—Contribution. 
Each company bound by this Order shall make a 

contribution into the Fund, named the "AWU (WA 
Branch) Superannuation Fund", in respect of each 
employee bound by the Award referred to in Clause 2 
hereof. Such contribution shall be equivalent to three per 
cent of an employee's ordinary rate of wage, prescribed 
in Schedule 1 of the said Award, together with the 
industry allowance, prescribed by Clause 41 of the said 
Award. 

Superannuation Order. 
Schedule. 

AUR NL, PO Box 350, Kalgoorlie, WA 6430 
Bamboo Creek Management Pty Ltd, PO Box 89, 

Marble Bar, WA 6430 
AWP Contractors (WA) Pty Ltd, 28 Davison Street, 

Maddington, WA 6109 
Bindana Mining Pty Ltd, PO Box 772, Kalgoorlie, WA 

6430 
Brambles Manford, 191 St George's Terrace, Perth, WA 

6000 
Central Kalgoorlie Gold Mines NL, PO Box 972, 

Kalgoorlie, WA 6430 
Clackline Limited, PO Box 893, West Perth, WA 6005 
Croesus Mining NL, PO Box 33, Kalgoorlie, WA 6430 
Eltin Pty Ltd, PO Box 9, Kalgoorlie, WA 6430 
Forsayth Mining Services, 19th Floor, Forrest Centre, 

221 St George's Terrace, Perth, WA 6000 
Freeport of Australia Inc, 25 Richardson Street, West 

Perth, WA 6005 
Golden Cue NL, 368 Rokeby Road, Subiaco, WA 6008 
Golconda Management Pty Ltd, Cnr Railway Parade 

and Padbury Terrace, Midland, WA 6056 
Golden Fortune Mining NL, 11th Floor, Griffin Centre, 

28 The Esplanade, Perth, WA 6000 
Grants Patch Mining Limited, GPO Box T1787, Perth, 

WA 6001 
Harbour Lights Mining Ltd, PO Box 240, Leonora, WA 

6438 
Hunter Resources Ltd, PO Box 200, Leonora, WA 6438 
Julia Mines NL, 14th Floor, Forrest Centre, 221 St 

George's Terrace, Perth WA 6000 
Indian Ocean Resources, PO Box 7475, Cloisters Square, 

Perth, WA 6000 
Leighton Contractors Pty Ltd, PO Box 1070, West 

Perth, WA 6005 
Marvel Lock Gold Mine Joint Venture, PO Box 78, 

Southern Cross, WA 6426 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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MRSA Earthmoving Pty Ltd, PO Box 9, Kalgoorlie, 
WA 6430 

Minpro Pty Ltd, 73 Dowd Street, Welshpool, WA 6106 
Nevoria Joint Venture, PO Box 150, Southern Cross, 

WA 6426 
Nord Resources (Pacific) Pty Ltd, 3rd Floor, 200 

Adelaide Terrace, Perth, WA 6000 
Roche Bros, PO Box 195, Belmont, WA 6104 
Toweranna Gold Mines Pty Ltd, PO Box 514, Victoria 

Park, WA 6100 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australasian Society of Engineers, Moulders and 
Foundry Workers, Industrial Union of Workers, 

Western Australian Branch 
and 

All Officials, Staff and Employees of the 
Australasian Society of Engineers, Moulders and 
Foundry Workers, Industrial Union of Workers, 

Western Australian Branch. 
No. C382 of 1987. 

A mended Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
presided over a conference between the abovementioned 
parties on the 22nd day of July 1987; and whereas the 
parties had met and conferred and had arrived at agree- 
ment on the matters in dispute and had requested the 
Commission to issue an order in the terms of the agree- 
ment; and whereas when such order issued it contained 
an error in that it incorrectly named the respondent (67 
WAIG 1660); now therefore, pursuant to the powers 
contained in section 44 (8) (a) of the said Act and other 
powers therein, the Commission hereby makes the 
following order:— 

1. That the order issued in matter No. C382 of 
1987 on the 23rd day of July 1987 be cancelled; and 

2. That an amended order be made in the terms of 
the following Schedule. 

Dated at Perth this 6th day of October 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the Superannuation 

(Australasian Society of Engineers, Moulders and 
Foundry Workers, Industrial Union of Workers, WA 
Branch). 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Definitions. 
4. Contributions. 
5. Area, Incidence and Duration. 

3.—Definitions. 
(1) In this Order "the Union" shall mean the 

Australasian Society of Engineers, Moulders and 
Foundry Workers, Industrial Union of Workers, WA 
Branch. 
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(2) In this Order the "Union Fund" shall mean the 
Westscheme. 

(3) "Employee" means elected officials and office 
staff not including those employees engaged in a 
temporary capacity to relieve staff whilst on leave. 

4. —Contributions. 
The Union shall, subject to Clause 4 hereof, pay to the 

Trustee's of Westscheme contributions at the rate of 
three per cent of each employee's total rate in respect of 
all ordinary time worked and paid absences. 

5.—Area, Incidence and Duration. 
(1) This Order shall apply to all employees of the 

Australasian Society of Engineers, Moulders and 
Foundry Workers, Industrial Union of Workers, WA 
Branch. 

(2) This Order shall operate from the beginning of the 
first pay period commencing on or after 1 July 1987 and 
shall remain in force for a period of two years. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — occupational superannuation. 

Whittakers Ltd 
and 

Shop, Distributive and Allied Employees' Association 
of Western Australia, the Federated Clerks' Union 

of Australia Industrial Union of Workers, WA Branch 
and the Construction, Mining and Energy Workers' 
Union of Australia — Western Australian Branch. 

No. C534 of 1987. 

Various Timber 

COMMISSIONER O.K. SALMON. 
26th day of October 1987. 

Order. 
HAVING been informed that the Shop, Distributive and 
Allied Employees' Association of Western Australia, the 
Federated Clerks' Union of Australia Industrial Union 
of Workers, WA Branch, and the Construction, Mining 
and Energy Workers' Union of Australia — Western 
Australian Branch have consented to the Whittakers 
Occupational Superannuation Order, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, having satisfied itself that 
the requirements in the Reasons for Decision in the 
Commission in Court Session in No. 1195 of 1986 have 
been complied with, hereby makes the following order in 
the terms of the attached Schedule. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the Whittakers 

Occupational Superannuation Order. 

2.—Application. 
This Order shall apply to the parties to this order and 

the employees of the Company to whom the relevant 
awards apply. 

3.—Date of Operation. 
This Order shall operate from the beginning of the first 

pay period commencing on or after 2 September 1987. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

57291—6 
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4.—Definitions. 
(1) "Relevant Awards" means the Timber Workers' 

Award No. 36 of 1950, the Timberyard Workers' Award 
No. 11 of 1951, the Building Trades Award No. 31 of 
1966, the Clerks' (Timber) Award No. 61 of 1947 and the 
Metal Trades (General) Award No. 13 of 1965 or any 
award or awards issued which replace such award or 
awards. 

(2) "Company" means Whittakers Ltd. 
(3) "The fund" means the Bristile, Mittens, 

Whittakers (BMW) Superannuation Fund. 
(4) "Fund Member" means an employee of the 

Company who is a member of the fund. 
(5) Ordinary time earnings means the classification 

rate including supplementary or additional payments, 
shift loadings and tool allowances where relevant, but 
excludes overaward payments. 

5.—Contributions. 
The Company shall contribute to the Fund in 

accordance with the Fund Trust Deed and Rules three 
per cent of ordinary time earnings per week under the 
relevant award on behalf of each Fund member. 

AWARDS/AGREEMENTS — 
Application for variation — 

no variation resulting — 

DEPARTMENT FOR COMMUNITY WELFARE 
INSTITUTIONS OFFICERS ALLOWANCES AND 

CONDITIONS AWARD. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — Variation of an Award. 

The Civil Service Association of Western Australia 
Incorporated 

and 
Hon Minister for Community Services. 

No. PSA 2062 of 1987. 

DEPARTMENT FOR COMMUNITY WELFARE 
INSTITUTIONS OFFICERS ALLOWANCES AND 

CONDITIONS AWARD 1977. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr R.L. Rowton on behal of the Appli- 
cant and Mr S. Home on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the application be dismissed. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

CANCELLATION OF ORDERS — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1393 of 1987. 

Between Argyle Diamond Mines Pty Limited, Applicant 
and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia; Australian Workers' 
Union, West Australian, Industrial Union of 
Workers and Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth, 
Respondents. 

Order. 
HAVING heard Mr R. Bate and with him Mr G. Gauci 
and Mr P. Borden on behalf of the applicant and Mr D. 
Bartlem on behalf of the Amalgamated Metal Workers 
and Shipwrights Union of Western Australia; Mr R. 
Parsons on behalf of the Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers 
and Mr O. Wood on behalf of the Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the Direction issued on the 26th day of 
October 1987 be cancelled. 

Dated at Perth this 3rd day of November 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

NOTICES — 
Award/agreement matters — 

Application No. AG24 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"CLERKS' (ACCOUNTANTS OFFICE AUSTRALIA 
TRAINEESHIP) INDUSTRIAL AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Wholesale and Retail Establishments) Award No. 38 of 
1947 employed in the industry of the employers named in 
Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

7.—Definitions. 
"Clerical Trainee" shall be a person who has entered 

into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 
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Schedule A. 
Employers Party to this Agreement. 

Harradine & Associates 
Cross & Associates 
Beaver Vos 
Hadol Pty Ltd 
Maye & Associates 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 15th day of October 1987. 

T. POPE, 
[L.S.] Acting Registrar. 

Westate Insurance & Investment 
Manjimup Districts Estate Agency 
A. Ravi (Builder) Pty Ltd 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this Nth day of October 1987. 

T. POPE, 
[L.S.] Acting Registrar. 

Application No. AG18 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"CLERKS' (COMMERCIAL INDUSTRIES 
AUSTRALIAN TRAINEESHIPS) 
INDUSTRIAL AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Commercial, Social and Professional Services) Award 
No. 14 of 1972 employed in the industry of the employers 
named in Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

7.—Definitions. 
"Clerical Trainee" shall be a person who has entered 

into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

Schedule A. 
Employers Party to this Agreement. 

Radtek Corporation Ltd 
Asbestos Diseases Society 
KDB Engineering 
Dennis Roberts Real Estate 
Pennant House 
Abacus Settlements 
Amtel Ltd 
The Benson Group 
EES Shipping Pty Ltd 
Glasson Consolidated 
Peet & Co 
Letter Perfect 
Debretts Travel 
Lucy's Secretarial Service 
Laurie Potters Group of Companies 
Audio Visual Solutions 
W.F. Samson & Co 
Mandurah South Veterinary Clinic 

Application No. AG19 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"CLERKS' (COMMERCIAL INDUSTRIES 
AUSTRALIAN TRAINEESHIPS) 
INDUSTRIAL AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Commercial, Social and Professional Services) Award 
No. 14 of 1972 employed in the industry of the employers 
named in Schedule A of this Agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

7.—Definitions. 
"Clerical Trainee" shall be a person who has entered 

into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

Schedule A. 
Employers Party to this Agreement. 

Colliers International 
Mineral Mapping Australia 
SanRoy Chemicals 
Australian Agricultural Machinery Pty Ltd 
The Editing Hall 
Jetset Tours Pty Ltd WA 
Blastcoaters Pty Ltd 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this Nth day of October 1987. 

T. POPE, 
[L.S.] Acting Registrar. 
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Application No. AG20 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"CLERKS' (COMMERCIAL INDUSTRIES 
AUSTRALIAN TRAINEESHIPS) 
INDUSTRIAL AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Commercial, Social and Professional Services) Award 
No. 14 of 1972 employed in the industry of the employers 
named in Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

7.—Definitions. 
"Clerical Trainee" shall be a person who has entered 

into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

Schedule A. 
Employers Party to this Agreement. 

Fusco Cameron & Fusco Engineers 
Rural & Metro Realty 
Dr John Whiteside 
Catholic Education Commission of WA 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 14th day of October 1987. 

T. POPE, 
[L.S.] Acting Registrar. 

Application No. AG25 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"CLERKS' (COMMERCIAL, SOCIAL AND 
PROFESSIONAL SERVICES) AWARD 

INDUSTRIAL AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Commercial, Social and Professional Services) Award 
No. 14 of 1972 employed in the industry of the employers 
named in Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

7.—Definitions. 
"Clerical Trainee" shall be a person who has entered 

into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

Schedule A. 
Employers Party to this Agreement. 

Barwood Parker Pty Ltd 
L.J. Hooker 
Chisham Avenue Medical Centre 
Peet & Co 
John Franklyn & Assoc 
ANI Keogh 
Wade's Estate Agency 
Bannerman & Co 
A-Z Auto Care 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 14th day of October 1987. 

T. POPE, 
[L.S.] Acting Registrar. 

Application No. AG23 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"CLERKS' (HOTELS, MOTELS AND CLUBS) 
AWARD INDUSTRIAL AGREEMENT ". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Hotels, Motels and Clubs) Award No. R7 of 1977 
employed in the industry of the employers named in 
Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

7.—Definitions. 
"Clerical Trainee" shall be a person who has entered 

into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

Schedule A. 
Employers Party to this Agreement. 

Hilton International Perth 
Shire of Wanneroo Aged Persons Homes Trust (Inc) 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 15th day of October 1987. 

T. POPE, 
[L.S.] Acting Registrar. 
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Application No. AG26 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"CLERKS' (MANUFACTURING INDUSTRY 
AUSTRALIAN TRAINEESHIPS) 
INDUSTRIAL AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Wholesale and Retail Establishments) Award No. 38 of 
1947 employed in the industry of the employers named in 
Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

7.—Definitions. 
"Clerical Trainee" shall be a person who has entered 

into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

Schedule A. 
Employers Party to this Agreement. 

Garland & Johnson 
Oregon Nominees Pty Ltd 
Discount Marine 
Trailit Trailers 
Australian Adhesive Industries 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 15th day of October 1987. 

T. POPE, 
[L.S.] Acting Registrar. 

Application No. AG17 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"CLERKS' (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD INDUSTRIAL 

AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Wholesale and Retail Establishments) Award No. 38 of 
1947 employed in the industry of the employers named in 
Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

7.—Definitions. 
"Clerical Trainee" shall be a person who has entered 

into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

Schedule A. 
Employers Party to this Agreement. 

Australian Medical Distributors. 
Maddington Sheet Metal. 
Pressure Master Pty Ltd. 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 14th day of October 1987. 

T. POPE, 
[L.S.] Acting Registrar. 

Application No. AG21 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"CLERKS' (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD INDUSTRIAL 

AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Wholesale and Retail Establishments) Award No. 38 of 
1947 employed in the industry of the employers named in 
Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

7.—Definitions. 
"Clerical Trainee" shall be a person who has entered 

into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

Schedule A. 
Employers Party to this Agreement. 

Australux Paints 
Trane West Service 
C & S Signwriters 
Floreat Distributors WA 
Snowfresh (Aust) Ltd 
Techtron Pty Ltd 
Kresta Blinds 
Trend Settler Designs 
Attwell Consolidated Holdings 
Refractory Installations 



2114 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

National Fleet Service (WA) Pty Ltd 
Rockingham Duty Free 
All Strong Outdoor 
PG Enterprises 
Rampire Laboratories 
Tuart Hill Truck (Sales) Pty Ltd 
Province Holdings Pty Ltd 
Caesars Plumbing Service 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 14th day of October 1987. 

T. POPE, 
[L.S.] Acting Registrar. 

Application No. AG22 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"CLERKS' (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD INDUSTRIAL 

AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Wholesale and Retail Establishments) Award No. 38 of 
1947 employed in the industry of the employers named in 
Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

7.—Definitions. 
"Clerical Trainee" shall be a person who has entered 

into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

Schedule A. 
Employers Party to this Agreement. 

Ajax Fasteners Aust Ltd 
Sands & McDougall 
Banmora Pty Ltd 
Graeme Distributors 
Summit Ceilings 
WA Produce & Agricultural Supplies 
Demar Furnishings 
Wanneroo Sheetmetal 
Tuart Hill Truck (Sales) Pty Ltd 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

67 W.A.I.G. 

Application No. 1143 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "GOLD MINING AWARD 

No. 21 of 1967". 

NOTICE is given that an application has been made to 
the Commission by Western Mining Corporation Ltd 
under the Industrial Relations Act 1979 for a variation of 
the above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

Schedule 1 — Wages. 
1. Vary the existing classification structure in Group 8 

by deleting:— 
$ 

Graders — 
Up to 76 kw  294.40 
Over 75 kw  298.10 

Bulldozer, Front End Loader, Scraper 
Hauler, Road Sweeper or Tractor with or 
without power operated attachments — 

Up to 100 kw  278.30 
Over 100 kw up to 200 kw  285.20 
Over 200 kw up to 300 kw  291.90 
Over 300 kw  298.80 

and inserting in lieu:— 
Grader Operator 308.10 
Machinery and Plant Operator not 
elsewhere included 

Up to 150 KW 288.10 
More than 150 and up to 450 KW 308.10 
More than 450 KW 316.10 

Note — All Operators are required to 
service and fuel the machinery/plant on 
which are engaged at the time and keep 
that equipment in a clean condition. 

2. Add a new classification of "Shot Firer". 

A copy of the proposed amendement may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 5th day of November 1987. 

T. POPE, 
Acting Registrar. 

Application No. A33 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"INDUSTRIAL SPRAYPAIMING AND 

SANDBLASTING AWARD 1987". 

NOTICE is given that an application has been made to 
the Commission by the Operative Painters' and 
Decorators' Union of Australia, West Australian 
Branch, Union of Workers under the Industrial 
Relations Act 1979 for the above Award. 

This award replaces the Operative Painters' and 
Decorators' (Marine) Agreement No. 15 of 1979. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

Dated at Perth this 14th day of October 1987. 

T. POPE, 
[L.S.] Acting Registrar. 

3.—Term, Area and Scope. 
Subject to paragraph (2) hereof this award shall apply 

throughout the State of Western Australia to: 
(1) (a) employers employing persons (including 

apprentices or trainees) in the classifications of painter, 
spraypainter, sandblaster or shot blaster in the industry 
of industrial painting or sandblasting; and 
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(b) the employees, apprentices and trainees referred to 
in paragraph (a) hereof; and 

(c) The Operative Painters' and Decorators' Union of 
Australia, West Australian Branch, Union of Workers. 

(2) This award shall not apply to any employment 
which is subject to any other award of the Western 
Australian Industrial Relations Commission as those 
awards existed at the date of the making of this award. 

The term of this award shall be for one year 
commencing from  

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 28th day of October 1987. 

T. POPE, 
Acting Registrar. 

SECTION 29 (b) — 
Applications dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — application for an order. 

Bela Boros 
and 

MAI Computers. 
No. 567 of 1987. 

Computer Customer Electronics 
Engineer 

COMMISSIONER J.F. GREGOR. 
8th day of October 1987. 

Order. 
WHEREAS the Applicant today sought and was granted 
leave by the Commission to withdraw its application, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Application No. A34 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"MISCELLANEOUS WORKERS (SECURITY 

INDUSTRY) SUPERANNUATION AWARD 1987". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This award shall apply throughout the State of 

Western Australia to all employees and employers bound 
by the Security Officers Award No. 25 of 1981 and the 
Security Officers (North West Shelf Project) Order No. 
752 of 1987. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 5th day of November 1987. 

T. POPE, 
Acting Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b). 

Ms G. Brazina 
and 

Kelvin Lord & Company. 
No. 987 of 1987. 

Secretary Patent and Trade Mark 
Attorney 

COMMISSIONER J.A. NEGUS. 
28th day of October 1987. 

Order. 
HAVING heard Mrs G. Brazina on her own behalf and 
Ms S. Rappolt on behalf of the respondent, the Commis- 
sion, pursuant to the powers conferred on by the 
Industrial Relations Act 1979 and by consent, hereby 
orders:— 

That the respondent is to pay to Mrs G. Brazina 
the amount of $265.47 within 21 days of the date 
herein in full and final settlement of this claim. 

[L.S.] 
(Sgd.) J.A. NEGUS, 

Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b). 

Jerry Luke Brussel 
and 

Gardner Corporation (Crazy Charlies). 
No. 1084 of 1987. 

Retail Officer Retailer 

COMMISSIONER J.A. NEGUS. 
6th day of November 1987. 

Order. 
WHEREAS I, the undersigned Commissioner of the 
Western Australian Industrial Relations Commission, 
presided over a conference between representatives of 
the aforesaid parties on Friday 6 November 1987; and 
whereas the parties reached agreement as to the 
resolution of matters in dispute at the said conference; 
now therefore, pursuant to the powers conferred on me 
under section 44 (8) (a) of the Industrial Relations Act 
1979 and other powers therein, I hereby make the 
following order:— 

That the application be withdrawn by leave. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — unfair dismissal claim. 

Marian Jessie Buckley 
and 

Barula Action Group, Aboriginal Corporation. 
No. 457 of 1986. 

Secretary Aboriginal 
Trainer 

COMMISSIONER S.A. KENNEDY. 
5th day of October 1987. 

Order. 
WHEREAS conferences were held on 5 August 1986 and 
28 November 1986 pursuant to section 32 of the 
Industrial Relations Act 1979; and whereas the applicant 
today sought and was granted leave by the Commission 
to withdraw the application; now therefore I, the under- 
signed, before whom the conferences were held do 
hereby order — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — unfair dismissal claim. 

Garnet James Buckley 
and 

Barula Action Group, Aboriginal Corporation. 
No. 458 of 1986. 

Training Manager 

COMMISSIONER S.A. KENNEDY. 
5th day of October 1987. 

Order. 
WHEREAS conferences were held on 5 August 1986 and 
28 November 1986 pursuant to section 32 of the 
Industrial Relations Act 1979; and whereas the applicant 
today sought and was granted leave by the Commission 
to withdraw the application; now therefore I, the under- 
signed, before whom the conferences were held do 
hereby order — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — claim for unfair dismissal and 

contractual entitlements. 

Anthony Campbell 
and 

Austmar Pacific Investments Ltd. 
No. 923 of 1987. 

Insurance/ 
Investments 

COMMISSIONER J.F. GREGOR. 
2nd day of October 1987. 

Order. 
HAVING heard Mr P. Judd on behalf of the applicant 
and Mr A. Marshall on behalf of the respondent, and the 
respondent having offered an ex gratia payment in 
settlement, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, hereby orders — 

That the respondent pay to the applicant the sum 
of S450 in full and final settlement of this matter 
within 14 days of the date herein. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Aboriginal 
Trainer 

Assistant 
Accountant 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) — unfair dismissal claim. 

Lynn Crompton (Roselynn Parker) 
and 

Weight Control Centre. 
No. 851 of 1987. 

Manager Health Industry 

COMMISSIONER S.A. KENNEDY. 
15th day of October 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
applicant today sought and was granted leave by the 
Commission to withdraw the application; now therefore 
I, the undersigned, before whom the conference was held 
do hereby order — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b). 

Mr A. Gilbride 
and 

RDG International Pty Limited. 
No. 764 of 1987. 

Managerial Director Resort 
Development 

COMMISSIONER J.A. NEGUS. 
26th day of October 1987. 

Order. 
HAVING heard the applicant on his own behalf and Mr 
K. Dundo (of Counsel) on behalf of the respondent 
company, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 
and by consent, do hereby order:— 

That the respondent, RDG International Pty 
Limited is to pay to the applicant Mr A. Gilbride the 
sum of $7 005.27 within 21 days of the date herein, 
in full and final settlement of this claim. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — unfair dismissal claim. 

Derek Dawson 
and 

AATEC Australia. 
No. 920 of 1987. 

Machine Operator Magnetic Tape 
Manufacturing 

Industry 

COMMISSIONER S.A. KENNEDY. 
9th day of October 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas an 
agreement has been reached between the parties in full 
and final settlement of this matter; now therefore I, the 
undersigned, before whom the conference was held do 
hereby order — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii) — contractual entitlements claim. 

Bruce Edward Gridley 
and 

Halcyon Developments Pty Ltd. 
No. 776 of 1987. 

Maintenance Worker Tourist Industry 

COMMISSIONER S.A. KENNEDY. 
14th day of October 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
applicant today sought and was granted leave by the 
Commission to withdraw the application; now therefore 
I, the undersigned, before whom the conference was held 
do hereby order — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii) — contractual entitlements claim. 

George Arthur Edgar Gridley 
and 

Halcyon Developments Pty Ltd. 
No. 774 of 1987. 

Maintenance Worker Tourist Industry 

COMMISSIONER S.A. KENNEDY. 
14th day of October 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
applicant today sought and was granted leave by the 
Commission to withdraw the application; now therefore 
I, the undersigned, before whom the conference was held 
do hereby order — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii) — contractual entitlements claim. 

Valerie Grace Gridley 
and 

Halcyon Developments Pty Ltd. 
No. 775 of 1987. 

Cook Tourist Industry 

COMMISSIONER S.A. KENNEDY. 
14th day of October 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
applicant today sought and was granted leave by the 
Commission to withdraw the application; now therefore 
I, the undersigned, before whom the conference was held 
do hereby order — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — Unfair Dismissal. 

Coralie Faye Hales 
and 

Doraldea Pty Ltd trading as 
"Edwards Book Agencies". 

No. 1067 of 1987. 

Sales Representative Wholesale 

COMMISSIONER G.J. MARTIN. 
20th day of October 1987. 

Termination of contract of employment — Unfair — 
Commercial reasons — Dismissed. 

Reasons for Decision. 
THE COMMISSIONER: By this application brought 
pursuant to section 29 of the Industrial Relations Act 
1979 the applicant seeks an Order for the payment of 
S3 725.68 by the respondent as compensation on the 
grounds that her contract of employment was terminated 
unfairly by the respondent. 

The respondent denies that the contract of employ- 
ment was unfairly terminated and opposes the issue of 
any such Order. 

I heard the submissions and evidence of the parties on 
the 8th and 9th days of October 1987 and reserved my 
decision. 

The respondent conducts business as a wholesaler of 
and agent for books and employed the applicant as a 
sales representative subject to the provisions of the 
"Commercial Travellers and Sales Representatives" 
Award No. 43 of 1978 as varied (59 WAIG p. 740). 

The applicant commenced employment with the 
respondent in June 1986, at the respondent's principal's 
initiation upon the occasion of the respondent setting up 
its present business. The respondent's principal and the 
applicant had worked together in the book selling 
business prior to that event. 

The contract of employment terminated on the 11th 
day of June 1987 after the applicant had been given the 
two weeks of notice prescribed in Clause 13.—Contract 
of Service of the Award. 

The applicant does not enjoy the best of health and as 
the sole provider for her children needs a regular income 
and her claimed compensation is structured in essence 
upon these obligations and the difficulty she has 
encountered in obtaining alternative employment. 

From the material which the parties placed before me I 
find that the respondent having lost two agencies found 
the need to prune its cost of operations. 

The applicant was clearly the least effective of the 
respondent's sales staff and the respondent elected to 
dispense with her services. That decision taken for 
commercial (or economic) reasons was not in my view 
unfair by reference to any of the authorities referred to 
by the applicant although the impact upon the applicant 
having regard to her personal circumstances is quite 
understandable. 

Accordingly I formally determine the application by 
an Order of dismissal. 

Appearances: 
Ms S.G. House on behalf of the applicant. 
Ms D.E. Edwards on behalf of the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — Unfair Dismissal. 

Coralie Faye Hales 
and 

Doraldea Pty Ltd trading as 
"Edwards Book Agencies". 

No. 1067 of 1987. 

Sales Representative Wholesale 

COMMISSIONER G.J. MARTIN. 
20th day of October 1987. 

Order. 
HAVING heard Ms S.G. House on behalf of the appli- 
cant and Ms D.E. Edwards on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 20th day of October 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — Application for contractual entitlements. 

Louis Alain Pastor 
and 

Mogano Pty Ltd. 
No. 841 of 1987. 

Farm Manager Poultry Farming 

COMMISSIONER J.F. GREGOR. 
22nd day of October 1987. 

Order. 
WHEREAS the Applicant today sought and was granted 
leave by the Commission to withdraw its application, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b). 

Ms Sarah Humbles 
and 

Laminex Industries. 
No. 1066 of 1987. 

Sales Clerk Wholesale/Retail 

COMMISSIONER J.A. NEGUS. 
26th day of October 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas an 
agreement was reached between the parties in full and 
final settlement of this matter; now therefore, I, the 
undersigned, before whom the conference was held do 
hereby order:— 

That the application be withdrawn by leave. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — application for order. 

Bernette Steveni 
and 

Rebkin Pty Ltd trustee for the Satterley and Company 
Unit Trust trading as Satterley and Company. 

No. 543 of 1987. 

Receptionist Real Estate 

COMMISSIONER J.F. GREGOR. 
8th day of October 1987. 

Order. 
WHEREAS the Applicant today sought and was granted 
leave by the Commission to withdraw its application, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — claim for contractual entitlements. 

Patricia Helen Sumpter 
and 

Kimberley Hotel. 
No. 711 of 1987. 

Housemaid/Laundress Hospitality 

COMMISSIONER S.A. KENNEDY. 
21st day of October 1987. 

Order. 
THE COMMISSION, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders: 

That the application be dismissed for want of 
prosecution. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — application for order. 

Kevin A. Trimble 
and 

N. Desange — Roy Western Nationwide Real Estate. 
No. 864 of 1987. 

Sales Real Estate 
Representative 

COMMISSIONER J.F. GREGOR. 
25th day of August 1987. 

Order. 
WHEREAS the Applicant today sought and was granted 
leave by the Commission to withdraw its application, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

SECTION 32 — 

Matters dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1393 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
32 of the said Act between Argyle Diamond Mines 
Pty Ltd, Applicant and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth and 
the Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, 
Respondents. 

Direction. 
WHEREAS the respondent unions and the applicant 
company have been engaged in negotiations for many 
months over an increase in rates of pay in consideration 

for the implementation of measures designed to improve 
efficiency and ensure continuity of operations; and 
whereas marked differences of opinion exist between the 
parties as to the value to the applicant company of those 
measures; and whereas members of the respondent 
unions have now engaged in industrial action; and 
whereas the applicant company seeks an order from the 
Commission that such industrial action shall cease; and 
whereas industrial action in support of claims under the 
Restructuring and Efficiency Wage Principle is contrary 
to the concept of co-operation and consultation which 
underpins that Wage Principle; and whereas the 
Commission is prepared to arrange conferences of the 
parties at any agreed location in an endeavour to resolve 
the differences between the parties expeditiously and is 
prepared to preside over such conferences; and whereas 
the continuation of industrial action in those circum- 
stances is both unnecessary and unwarranted; now 
therefore, I, the undersigned, Chief Commissioner of the 
Western Australian Industrial Relations Commission, 
pursuant to the powers vested in me by section 32 of the 
Industrial Relations Act 1979 do hereby direct — 

1. That each employee of Argyle Diamond Mines 
Pty Ltd who is engaged in industrial action and who 
is a member of one of the respondent unions shall 
cease industrial action as soon as possible but in any 
event no later than the commencement of the next 
shift for which he is rostered on or after day shift on 
Wednesday 28 October 1987 and shall thereafter 
refrain from commencing or taking part in 
industrial action and shall work in accordance with 
his contract of service. Provided that — 

Those employees rostered to perform a period of 
duty or shift on or after 27 October 1987, who did 
not travel to Argyle to commence their commute 
cycle because of the industrial action, shall travel to 
Argyle and commence work as soon as practicable 
but not later than that rostered shift or period of 
duty commencing on or after 5.00 p.m. Friday 30 
October 1987. 

2. That the respondent unions and their officers 
shall take such steps as may be necessary to ensure 
that each employee referred to in Clause 1 hereof 
complies with the terms thereof; and 

3. That the applicant company furnish in writing 
to the respondent unions and to the Registrar of the 
Commission by 4.00 p.m. on Thursday 29 October 
1987 — 

(i) The direct annual wages cost of the 
workforce which is the subject of this 
direction i.e. exclusive of on-costs. 

(ii) The estimated annual value to it of the 
implementation of proposed measures 
relating to — 

(a) tool store, 
(b) contractors, 
(c) Perth training, and 
(d) staff relief by wages personnel. 

(iii) Details of those items commonly 
referred to as "suggestion box" items 
which are set out between pages 37 and 
62 inclusive in the document entitled 
"Background Material Argyle 
Diamond Mines" and which the appli- 
cant company is prepared to implement, 
together with the estimated nett annual 
value of each item irrespective of 
whether the applicant company 
considers that the item warrants 
recognition under the Restructuring and 
Efficiency Wage Principle. 

; (iv) An expanded explanation of the flexibility 
which the applicant company seeks from 
its workforce detailing all matters 
envisaged in addition to those exampled 
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between pages 16 and 21 inclusive in the 
document entitled "Background Material 
Argyle Diamond Mines" and 

(a) The estimated value to it of the 
flexibility tentatively agreed in 
discussions to date; 

(b) The estimated value of the 
flexibility sought. 

4. That the parties attend a conference before me 
at 2.15 p.m. on Monday 2 November 1987 at the 
Western Australian Industrial Relations Commis- 
sion, 815 Hay Street, Perth for the purpose of 
continuing discussions on wage adjustments in 
conformity with the Wage Principles. 

5. That the applicant company or the respondent 
unions may, on giving 24 hours' notice to the other 
apply to the Commission to vary or set aside the 
terms of this Direction. 

Dated at Perth this 26th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29. 

Western Australian Government Railways 
Commission 

and 
Australian Railways Union of Workers 

West Australian Branch. 
No. 874 of 1987. 

Railway Employees Government 
Railways 

COMMISSIONER O.K. SALMON. 
10th day of September 1987. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: 

That the application be withdrawn by leave. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 32 — strike action. 

George Weston Foods Pty Ltd trading as 
Tip Top Bakeries 

and 
West Australian Bakers, Pastrycooks and Confectioners 

Union of Workers. 
No. 1135 of 1987. 

Bakers Food, Beverage 
and Tobacco 

Industry 

COMMISSIONER O.K. SALMON. 
6th day of November 1987. 

Direction. 
WHEREAS an application was made by George Weston 
Foods Pty Ltd trading as Tip Top Bakeries pursuant to 
section 29 of the Industrial Relations Act 1979, for an 

order requiring employees who are members of the 
Western Australian Bakers', Pastrycooks' and 
Confectioners' Union of Workers to refrain from taking 
part in all forms of industrial action; and whereas at a 
conference pursuant to section 32 of the said Act on the 
17th day of September 1987 the Commission made a 
recommendation that employees refrain from indulging 
in industrial action pending the return of the Union 
Secretary from annual leave; and whereas at a 
conference on the 6th day of November 1987 the 
Commission was advised that notwithstanding discus- 
sions between the Union Secretary and the Company the 
employees had embarked in strike action for an 
indefinite period; and whereas the Commission was also 
advised that unless the employees returned to their 
employment by 12 midnight on Sunday 8 November 
1987, the Company would close its bakery for an 
indefinite period; now therefore having advised the West 
Australian Bakers', Pastrycooks' and Confectioners 
Union of Workers and George Weston Foods Pty Ltd 
trading as Tip Top Bakeries of the scope for amicable 
discussions with respect to the issues in dispute, and 
having been informed that it is not intended by the 
Company that employees' income be reduced by 
proposed alterations to working hours in the industry, 
and for the purpose of preventing a deterioration of 
industrial relations in respect of the issues in dispute until 
such time as they are settled by conciliation or 
arbitration, the Commission hereby directs pursuant to 
section 32 (3) (c) of the Industrial Relations Act 1979: 

That employees of George Weston Foods Pty Ltd 
trading as Tip Top Bakeries, members of the West 
Australian Bakers', Pastrycooks' and 
Confectioners' Union of Workers shall return to 
work according to their contract of service by 12 
midnight on Sunday the 8th day of November 1987; 
and 

That the Bakers', Pastrycooks' and Confec- 
tioners' Union of Workers shall do everything 
within its power to ensure that its members obey this 
direction. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1223 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
32 of the said Act between Instant Scaffolds, 
Applicant and the Australian Builders' Labourers' 
Federated Union of Workers — Western Australian 
Branch, Respondent. 

Order. 
(a) Whereas pursuant to section 29 of the Act an 

industrial matter was referred to the Commission. 
(b) Whereas on the 5th day of October 1987 a con- 

ference was held by the Commission pursuant to section 
32 of the Act. 

(c) Whereas it was demonstrated that industrial action 
has occurred and is continuing on the work sites where 
the applicant has scaffolding and at the applicant's 
business premises in support of the Union's claims. 

(d) Whereas the Commission concluded that negotia- 
tions between the parties are at present the appropriate 
means of dealing with the claims made by the Union. 

(e) Whereas the Commission issued a direction 
pursuant to section 27 (1) (v) of the Act on 5 October 
1987 directing the cessation of industrial action to permit 
conciliation to continue between the parties. 
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(0 Whereas on the 9th day of October 1987 the 
Commission reconvened the conference pursuant to 
section 32 of the Act. 

(g) Whereas the Commission formed the opinion that 
industrial action was continuing contrary to the direction 
of the Commission issued on 5 October 1987. 

(h) Whereas the Commission formed the opinion that 
conciliation is the appropriate means of resolving the 
matter in dispute between the parties. 

(i) Whereas the Commission has formed the opinion 
that in order to prevent the deterioration of industrial 
relations in respect of the matter until conciliation has 
resolved the matter. 

Therefore the Commission pursuant to section 32 (3) 
(c) (i) and (ii) of the Act orders as follows — 

(1) That the Australian Builders' Labourers' 
Federated Union of Workers — Western Australian 
Branch shall: 

(a) cease to take, engage in, or encourage any 
industrial action, bans or limitations or 
industrial intimidation in support of claims for 
re-employment of its members; 

(b) take such steps as may be necessary to ensure 
that employees, members of the said Union, 
comply with this Order; 

(c) advise the Commission forthwith if negotia- 
tions between the parties with respect to the 
claim are unsuccessful; 

(d) the applicant shall re-employ Mr B. Stellamans 
and Mr R. Gossage on and from Monday 12 
October 1987 in the capacity of builders 
labourers pursuant to the provisions of the 
Building Trades (Construction) Award No. 14 
of 1978 for a period of one month from that 
date or until further order of the Commission. 

(e) That if Mr B. Stellamans and Mr R. Gossage 
take up employment with the company in 
accordance with the offers made to them on 12 
October 1987 their employment shall for all 
purposes not regarded as continuous with past 
employment. 

This order shall operate on and from the 12th day of 
October 1987 and remain in force until further order of 
the Commission. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 32. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Wormald Security. 
No. 752 of 1987. 

SECURITY OFFICERS 
(NORTH WEST SHELF PROJECT) ORDER 

No. 752 of 1987. 
Security Officers Construction 

Industry 

SENIOR COMMISSIONER G.G. HALLIWELL. 
30th day of September 1987. 

Order. 
HAVING heard Mr A.R. Beech on behalf of the appli- 
cant and Mr J.M. Stockden on behalf of the respondent, 

and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby issues the following order — 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

Schedule. 

1.—Title. 
This order shall be known as the Security Officers 

(North West Shelf Project) Order No. 752 of 1987 and 
shall replace Order Nos. 449, 728 and 788 of 1986. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope and Application. 
4. Operation and Duration. 
5. Contract of Employment. 
6. Part-Time Employees. 
7. Employee Relations Procedures. 
8. Security. 
9. Hours of Work — Day Employees. 
10. Hours of Work — Shift Employees. 
11. Rates of Pay. 
12. Location Allowance — Western Australia. 
13. Travel Allowance/Point of Hire. 
14. Overtime. 
15. Payment of Salary. 
16. Annual Leave. 
17. Public Holidays. 
18. Sick Leave. 
19. Bereavement Leave. 
20. Maternity Leave. 
21. Jury Service. 
22. Accident Pay. 
23. Cyclone Procedures. 
24. Industrial Clothing. 
25. Order to be Posted. 
26. Long Service Leave. 
27. Previous Awards Superseded/Savings. 
28. Time and Wages Record. 
29. Right of Entry. 
30. Shop Steward. 
31. Medical Examination. 

3.—Scope and Application. 
This order shall apply to the Federated Miscellaneous 

Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch, Wormald Security and to 
Security Officers employed by Wormald Security in 
respect of all security and associated work on the Burrup 
Peninsula, Western Australia and at the Woodside 
Heliport at Karratha Airport in or in connection with 
and specifically and directly related to the North West 
Shelf Project. 

The terms and conditions prescribed by this order shall 
not be claimed or demanded by any party to be applied to 
employees of Wormald Security or of any other 
company when carrying out work not within the scope of 
this order. 

4.—Operation and Duration. 
Except as otherwise provided therein this order shall 

operate from the beginning of the first pay period to 
commence on or after 1 January 1987 and continue in 
operation for a period of two years from that date. 

5.—Contract of Employment. 
(1) Except as hereinafter provided employment shall 

be by the week. 
(2) Notwithstanding anything contained elsewhere in 

this order an employee shall, in the first instance, be 
appointed on probation and shall remain on probation 
during the initial training period followed by a further 
period of six weeks. If found to be unsatisfactory at any 
time during this period he/she may be terminated. 
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(3) Employment shall be terminated by the giving of 
one week's notice by the employer or the giving of one 
week's notice by the employee, given at any time, or by 
the payment or forfeiture of 38 hours' pay, as the case 
may be. 

(4) The employer may, subject to the provision of 
subclause (4) of Clause 7.—Employee Relations 
Procedures, suspend an employee from duty for refusal 
or neglect of duty or misconduct by the employee, 
provided that this subclause will not affect the right of 
the employer to dismiss an employee in accordance with 
the provision of subclause (5) of this clause. 

(5) The provisions of this clause shall, subject to the 
provision of subclause (4) of Clause 7.—Employee 
Relations Procedures, not affect the right of the 
employer to dismiss an employee without notice for 
refusal or neglect of duty or misconduct and in such cases 
the wages shall be paid up to the time of dismissal only. 

(6) Subject to the provisions of Clause 23.—Cyclone 
Procedures, the provisions of this clause shall not affect 
the right of the employer to deduct payment for any day 
the employee cannot be usefully employed because of 
any strike or through any breakdown of machinery or 
any stoppage of work by any cause beyond the 
employer's reasonable control. 

Provided that the employer shall advise the Union 
representative(s) and the appropriate full-time official of 
the Union in writing, including telegram or telex, 48 
hours prior to implementing any stand downs, in the case 
of personnel who are not in dispute. 

(7) Any employee who, having given or been given 
notice as aforesaid, absents him/herself from work 
during the period of notice, shall be deemed to have 
abandoned his/her employment and shall not be entitled 
to payment for that period. 

(8) An employee not attending for duty shall, except as 
provided in Clause 16.—Annual Leave, Clause 17.— 
Public Holidays, Clause 18.—Sick Leave, Clause 19.— 
Bereavement Leave, Clause 20.—Maternity Leave, 
Clause 21.—Jury Service and Clause 23.—Cyclone 
Procedures, lose his/her pay for the actual time of such 
non attendance. 

(9) It is a term and condition of employment and of 
the rights accruing under this order that an employee 
shall, consistent with safe working practice: 

(a) Perform such work (including shift work) as 
the employer shall from time to time require; 

(b) Comply with the requirement of the employer 
to work reasonable overtime at any time during 
seven days of the week at the appropriate rates 
of remuneration prescribed herein; 

(c) Use such protective clothing and equipment 
provided by the employer for specific circum- 
stances; 

(d) Comply with safety regulations determined by 
the employer and attend safety meetings, drills 
and training and act as a member of emergency 
and fire crews as required by the employer; 

(e) If he/she be a shift employee who is not relieved 
as scheduled at the end of his/her shift, 
continue to work until relieved or otherwise 
authorised by his/her employer to finish work; 

(f) Shall at all times comply with the provisions of 
Clause 7.—Employee Relations Procedures 
including the maintenance, at all times, of 
essential services. 

(10) A casual employee is one engaged and paid as 
such and whose engagement may be terminated at any 
time provided that a casual employee shall not be 
engaged for more than 28 continuous rostered working 
days without agreement between the Union and the 
employer. 

The employer will advise the Union of any casual 
employment prior to engagement. 

(11) On the termination of employment an officer, 
shall return to the employer all uniforms in a reasonable 
condition, identity cards, vehicles, firearms, keys and all 
other items issued to officers. 

(12) (a) The period of notice for termination either by 
the employee or employer (except for misconduct) will be 
as follows: 

Period of Continuous Service Period of Notice 
One year or less one week 
One year and up to the completion 

o f three years two weeks 
Three years and up to the completion 

of five years three weeks 
Five years and over four weeks 

The period of notice prescribed above may be waived 
in whole or in part by mutual consent. 

(b) In addition to the notice in paragraph (a) hereof 
employees over 45 years of age at the time of giving 
notice with not less than two years' continuous service 
shall be entitled to an additional week's notice. 

The notice of termination required to be given by an 
employee shall not include notice based on the age of the 
employee concerned. 

If an employee terminates his/her employment 
without giving proper notice the employer shall have the 
right to withhold moneys due to the employee with a 
maximum amount equal to the ordinary time rate of pay 
for the period of notice. 

(c) Payment in lieu of the notice prescribed in para- 
graph (a) and/or paragraph (b) hereof shall be made if 
the appropriate notice period is not given. Provided that 
employment may be terminated by part of the period of 
notice specified and part payment in lieu thereof. 

(d) In calculating any payment in lieu of notice 38 
hours' pay for each week of notice shall be used. 

(e) The period of notice in this clause shall not apply in 
the case of dismissal for conduct that justifies instant 
dismissal, including malingering, inefficiency or neglect 
of duty, in accordance with subclause (5) of this clause or 
in the case of casual employees or employees engaged for 
a specific period of time or for a specific task or tasks. 

(f) Where the employer has given notice of termina- 
tion to an employee, the employee shall be allowed up to 
one day's time off without loss of pay for the purpose of 
seeking other employment. Where time off is requested 
in these circumstances it shall be taken at a time that is 
mutually convenient. 

(g) An employee who, having given or been given 
notice, absents him/herself from work without 
reasonable excuse during the period of notice shall not be 
entitled to payment for that absence in accordance with 
subclause (7) of this clause. 

6.—Part-Time Employees. 
(1) A part-time employee shall mean an adult 

employee engaged on a weekly contract of service who 
works regularly from week to week not less than four or 
more than eight ordinary hours per day and not less than 
20 or more than 38 ordinary hours each week over not 
more than five days of the week on the days Monday to 
Friday inclusive. 

Provided that no person shall be engaged as a part- 
time employee for less than one complete month of 
employment, any person who is employed as a part-time 
employee and whose employment terminates, prior to 
the completion of one complete month of employment, 
shall be paid as a casual in accordance with Clause 11.— 
Rates of Pay of this order. Provided that this provision 
shall not apply to any employee who terminates his/her 
own employment or is dismissed for misconduct. 

(2) Time worked by a part-time employee up to and 
including 38 hours per week shall be paid at ordinary 
rates of pay in accordance with Clause 12.—Location 
Allowance — Western Australia of this order unless the 
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work exceeds eight hours per day or is performed at 
weekends or is performed outside the normal spread of 
hours for which appropriate overtime rates shall apply. 

(3) Part-time employees shall be entitled to payment 
for wages, leisure days off, annual leave, public holidays, 
bereavement leave and sick leave on a pro rata basis in 
the same proportion as the number of ordinary hours 
worked per week bears to 38 hours. 

(4) The location allowance prescribed in Clause 12.— 
Location Allowance — Western Australia and shift 
allowance prescribed in Clause 11.—Rates of Pay shall 
be paid on a pro rata basis in the same proportion as the 
number of ordinary hours worked per week bears to 38 
hours. 

(5) The provision of subclause (5) of Clause 16.— 
Annual Leave shall not apply to part-time employees. 

7.—Employee Relations Procedures. 
The parties to this order are committed to promoting 

good industrial relations based upon goodwill, consulta- 
tion and discussion. To this end all personnel involved 
shall use their best endeavours to resolve problems 
promptly whilst work continues normally in accordance 
with the following arrangements. 

In recognition of past practice and in consideration of 
the peculiarities of security services provided on the 
North West Shelf Gas Project the parties to this order 
expressly agree as follows: 

(1) Maintenance of Essential Services: The parties 
expressly agree that for reasons of continuity of supply 
of product to consumers, and for safety, it is necessary 
for access to the Gas Plant and Supply Base to be con- 
trolled at all times. 

The following duties are considered, for reason of 
health and safety, to be essential services. The parties 
agree that these specific duties shall not be disrupted at 
any time for any reason. 

Where, despite the best efforts of the parties, there is a 
stoppage of work, sufficient personnel shall remain on 
duty at all times to perform these functions: 

(a) Main LNG Gate 
(i) Monitoring of fire panels — operations 

and construction. 
(ii) Mobilisation of site ambulance and fire 

tender. 
(iii) Monitoring of and response to 

emergency communication systems. 
(iv) Response to plant operations, site 

construction, supply base, Hearson 
Village and cyclone emergencies. 

(b) Hearson Village 
(i) Monitoring of fire/smoke detector 

alarm panel. 
(ii) Alarm response/fire tender and 

ambulance mobilisation. 
(iii) Manning after hours first aid post. 

(c) Supply Base 
(i) Monitoring of fire alarm panel. 
(ii) Control of vehicle and personnel access 

to supply base. 
(d) Domgas Gate: Control of vehicle and 

personnel access to domestic gas plant. 
(e) Woodside Heliport: Maintenance of services at 

Woodside Heliport. 
Employees performing essential services prescribed 

above shall be paid their normal rate of pay for such 
time. 

(2) Non Involvement in Construction or Operations 
Disputes: Security Officers will not become involved in 
disputes affecting some or all of the construction 
workforce, operations workforce or any other party. 

(3) Disputes Affecting Security Officers: Any 
grievance or dispute affecting Security Officers shall be 
dealt with in accordance with the following procedure: 

(a) The Security Officer concerned shall raise the 
grievance/dispute with his/her supervisor who 
shall respond with 48 hours. 

(b) In the event of no response being received or 
the response being considered unsatisfactory, 
the Security Officer concerned and/or shop 
steward shall raise the matter with the 
company's North West Area Manager, who 
shall respond within 48 hours. 

(c) In the event of the response in paragraph (b) 
above being unsatisfactory the matter shall be 
referred by the Shop Steward to the Karratha 
organiser of the Union, and upon request of 
either party, a meeting shall take place between 
the following parties: 
FMWU Organiser 
FMWU Shop Steward 
Wormald North West Area Manager 
CWAI LNG Site Representative 
This meeting shall take place within 72 hours. 

(d) In the event of the meeting in paragraph (c) 
above not resolving the matter, the grievance/ 
dispute shall, upon request of the Union, be 
referred to Wormald's State Manager. 
A meeting of the parties referred to in para- 
graph (c) above together with Wormald's State 
Manager or his/her nominee will be convened 
within 72 hours. 

(e) In the event of the meeting in paragraph (d) 
above not resolving the matter, the aggrieved 
party shall notify the Western Australian 
Industrial Relations Commission accordingly. 
Subject to all rights conferred on the parties by 
the Act, including any right of appeal, the 
Commission's ruling shall be accepted by the 
parties as the final resolution of the grievance/ 
dispute. 

(f) The intent of this clause is that grievances/ 
disputes be resolved as close as possible to their 
point of origin, the parties agree that every 
effort will be made to resolve any grievance/ 
dispute at each level of the above procedure. 

(g) While the above procedure is being pursued, 
work shall continue normally, without 
prejudice to the final settlement of the matter in 
dispute. 

(4) Disciplinary Procedure: Where the Company 
intends to take disciplinary action in respect of any 
Security Officer, the following procedure shall be 
followed: 

(a) Dismissal: Where the Company intends to 
dismiss a Security Officer for misconduct or 
subsequent to a final warning, the Company's 
North West Area Manager shall advise the 
Security Officer accordingly in the presence of 
the FMWU Shop Steward. 
The Company shall inform the FMWU Shop 
Steward of the reasons for the dismissal and 
shall suspend the Security Officer on full pay 
including, where applicable, the Woodside 
(Burrup Peninsula) Onshore Operations 
Allowance but excluding rostered overtime and 
shift penalty component for one shift to allow 
consideration of the matter by the Union. 
The Union shall respond within 24 hours as to 
whether or not the dismissal is to be challenged. 
If the Union advises that the dismissal is to be 
challenged, this matter shall be pursued in 
accordance with subclause (3) of this clause. 
Whilst this procedure is being followed the 
Security Officer concerned shall be suspended 
on full pay including, where applicable, the 
Woodside (Burrup Peninsula) Onshore 
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Operations Allowance but excluding rostered 
overtime and shift penalty component whilst 
discussions take place between the parties and 
the disputes procedure is pursued, 

(b) Warnings: Where the Security Officer engages 
in behaviour which is unsatisfactory to the 
Company but which does not, in itself, warrant 
dismissal, the following procedure shall take 
place: 

(i) First Warning: The North West Area 
Manager shall warn the Security Officer 
of his/her unsatisfactory behaviour and 
advise what action needs to be taken to 
correct the situation. This shall be done 
in the presence of the FMWU Shop 
Steward. 
The Company shall keep a record of 
such warnings. 

(ii) Second Warning: The North West Area 
Manager shall again warn the Security 
Officer of his/her unsatisfactory 
behaviour and advise what action needs 
to be taken to correct the situation. This 
shall be done in the presence of the 
FMWU Shop Steward. 
The Company shall keep a record of 
such warnings. 

(iii) Final Warning: The North West Area 
Manager shall again warn the Security 
Officer in accordance with the 
procedure for first and second 
warnings. The details of this matter 
including advice that any further 
unsatisfactory behaviour will result in 
dismissal shall be confirmed in writing 
with a copy to the FMWU Shop 
Steward. 

(iv) Dismissal: In respect of any subsequent 
unsatisfactory behaviour the matter 
shall be dealt with in accordance with 
paragraph (a) above. 

8.—Security. 
(1) In the interests of the safety of personnel and plant 

the parties to this order mutually agree that the 
employees covered by this order may be subject to 
personal and/or baggage searches on entering or leaving 
any work site provided that personal searches shall not be 
carried out without prior arrangements between the 
employer and the Union on each occasion. 

(2) An employee covered by this order shall display or 
produce on request any form of personal identification 
issued for the purpose by the employer. 

(3) Where it is established that an employee has 
seriously breached security regulations he/she will be 
dismissed in accordance with the provisions of subclause 
(5) of Clause 5.—Contract of Employment of this order. 

9.—Hours of Work — Day Employees.^ 
(1) The ordinary hours of work shall average 38 hours 

per week to be worked between 6.00 a.m. and 6.00 p.m. 
Monday to Friday. 

(2) The ordinary hours of work will be eight hours per 
day to be worked on 19 days in each four calendar weeks, 
with one day off in each four week period referred to 
above. 

While the day off is a non paid day, wages will be 
averaged so that each employee receives 38 hours pay per 
week, in each of the four weeks including the week in 
which the day off occurs. This is calculated as follows: 
8 hours x 19 days = 152 hours = 3g hours (average per week) 

4 weeks 
Hence for pay purposes seven hours and 36 minutes 

are paid for each day over 20 days, whilst eight hours are 
in fact worked over 19 days. 

(3) The starting and finishing times and rostered days 
off may be varied by agreement between the employer 
and the Union concerned. In the event agreement cannot 
be reached the matter will be progressed through the 
employee relations procedure contained in subclause (3) 
of Clause 7.—Employee Relations Procedures. 

(4) Employees shall be allowed a rest pause of 10 
minutes during each period of four hours' ordinary 
working time, to be taken at such times as to not 
interrupt operations. 

(5) A day employee shall not be required to work 
longer than five hours without a meal break. Meal breaks 
shall be not less than 30 minutes nor more than one hour 
on each day, Monday to Friday, and shall not count as 
time worked. 

When an employee is required to continue working 
during the meal interval because the work is of an urgent 
operational nature and his/her meal time is postponed 
for more than half an hour, he/she shall be paid at 
overtime rates from the time he/she usually commenced 
his/her meal interval until he/she gets his/her meal. 

(6) Where an employee who is normally engaged as a 
day employee is transferred to shift work or vice versa 
and does not receive at least 48 hours' notice of such 
transfer he/she shall be paid at overtime rates for all time 
worked as a shift employee or day employee as the case 
may be until the expiration of 48 hours from the time 
when he/she was given notice. 

10.—Hours of Work — Shift Employees. 
(1) The ordinary hours of work shall not exceed an 

average of 38 hours per week spread over the roster cycle 
to be worked in shifts of eight consecutive hours inclusive 
of a 20 minute crib break each shift which shall be 
counted as time worked. 

(2) Wages will be average so that each employee 
receives 38 ordinary hours' pay each week in each week 
of the roster cycle. 

(3) The method of working shifts and the time of 
commencement and finishing of shifts, once having been 
determined, may be varied by agreement between the 
employer and the Union. In the event agreement cannot 
be reached, the matter will be progressed through the 
employee relations procedure contained in subclause (3) 
of Clause 7.—Employee Relations Procedures. 

(4) Where an employee is required to change from 
his/her normal rostered shift to another, the employer 
must give not less than 48 hours' notice. Where 48 hours' 
notice is not given, the appropriate overtime rate will be 
paid for all time worked, until the expiration of the 
notice period. 

11.—Rates of Pay. 
(1)| An employee designated by the employer as any 

classification specified in the table hereunder shall be 
paid at the respective rate assigned to that classification. 

Continuous 
Day Employees Shift Employees 

Classification Rate Per Annum Rate Per Annum 
Security Officer S21 579 $29 892.20 

Provided that the hourly rate for the purposes of 
calculating overtime shall be $10.8904 per hour. 

This subclause shall operate from the beginning of the 
first pay period commencing on or after 10 March 1987. 

(2) Subject to subclauses (3), (4), (5) and (6) hereof the 
above rates cover all payments for the performance of all 
duties for the appropriate classification and the current 
and future disabilities associated with the industry 
including periods of duty and includes compensation for 
shift work, shift handover and all rostered work 
performed on Saturdays and Sundays. 

(3) In addition to the rates prescribed in subclause (1) 
of this clause, all employees engaged at the King Bay 
Supply Base and the Woodside LNG and domestic gas 
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plants on the Burrup Peninsula shall be paid a flat 
allowance of $1,642 for each hour paid in respect of 
which payment is made. 

This allowance shall be known as the Woodside 
(Burrup Peninsula) Onshore Operations Allowance and 
shall compensate for all fire, emergency, first aid, safety, 
evacuation or muster drills, the lack of an afternoon 
smoko break, travel time on overtime or call outs and the 
effects of the environment. 

This subclause shall operate from the beginning of the 
first pay period commencing on or after 1 July 1986. 

(4) A casual employee shall be paid at the hourly rate 
appropriate to his classification plus a loading of 20 per 
cent in lieu of the annual leave, sick leave, bereavement 
leave, jury service and public holidays provisions of this 
order. Casual employees shall also be entitled to the 
Woodside (Burrup Peninsula) Onshore Operations 
Allowance referred to in subclause (3) of this clause. 

(5) Shift Allowance: For the ordinary hours of shift, 
shift employees other than continuous shift employees 
shall be paid the following extra loadings which are based 
on the hourly rate prescribed by subclause (1) of this 
clause. 

Shift % 
(a) Afternoon or night shift other than 

shifts below. 15 
(b) Permanently working afternoon 

shifts. 20 
(c) Permanently working night shift. 30 
(d) Permanently working alternate night 

and afternoon shifts. 25 
(e) Any other shifts. 10 
(f) Provided that in lieu of (a) to (e) 

above all work performed on 
Saturdays shall be paid at time and 
one half and all work on Sundays at 
double time. 

(6) Short Term Shifts 
(a) Notwithstanding anything contained elsewhere 

in this order, an employee transferred to short 
term shifts (i.e. shifts which do not continue for 
at least five consecutive afternoon and/or night 
shifts) shall be paid at the appropriate overtime 
rate provided under Clause 14.—Overtime of 
this order for each such shift worked. 

(b) An employee transferred to shift work for more 
than five consecutive shifts (including after- 
noon and night shifts) shall, subject to the pro- 
visions of subclause (6) of Clause 9.—Hours of 
Work — Day Employees of this order, be paid 
at the rate appropriate to a continuous shift 
employee in his/her classification for each such 
shift worked. 

(7) Definitions 
"Afternoon shift'' means any shift finishing after 6.00 

p.m. and at or before 12 midnight. 
"Night shift" means any shift finishing subsequent to 

12 midnight and at or before 8.00 a.m. 
"Continuous shift employee" means an employee 

who regularly alternates between afternoon and night 
shifts and day shifts and who is rostered to work on any 
day of the week. 

"Permanently working" means an employee who 
works all afternoon or night shifts or a combination of 
such shifts without alternating with day work. 

(8) Security Control Officer Allowance: In recogni- 
tion of the additional responsibilities exercised by the 
security control officer on each shift, including super- 
vision and direction of other Security Officer, an 
allowance of $3.44 shall be paid for each shift an officer 
is so nominated. 

Provided that the employer shall nominate one 
Security Officer on each shift as security control officer, 
who shall operate in accordance with Standing Orders 
and will be located at the LNG main gate. 

(9) The rates of pay and allowances prescribed in this 
clause will be varied to give effect to decisions of the 
Australian Conciliation and Arbitration Commission in 
national wage cases and other cases which result in any 
general order of the Commission increasing wage rates in 
all Federal awards. 

12.—Location Allowance — Western Australia. 
This clause shall operate from the beginning of the 

first pay period commencing on or after 1 July 1987. 
(1) Subject to the provisions of this clause, in addition 

to the salaries prescribed in Clause 11.—Rates of Pay of 
this order, a married employee shall be paid a weekly 
allowance of $36.40 when employed at the Woodside 
LNG Plant, and/or supply base facility, and/or 
Karratha Airport. 

(2) Except as provided in subclause (4) of this clause, a 
single employee shall be paid 50 per cent of the 
allowances prescribed in subclause (1) of this clause. 

(3) An employee, whose spouse is employed by the 
same employer and who is entitled to an allowance of a 
similar kind to that prescribed by this clause shall be paid 
50 per cent of the allowances prescribed in subclause (1) 
of this clause. 

(4) Where an employee is provided with board and 
lodging by his/her employer, free of charge, such 
employee shall be paid 33 'A per cent of the allowances 
prescribed in subclause (1) of this clause. 

(5) Junior employees, casual employees, part-time 
employees, apprentices receiving less than adult rate and 
employees employed for less than a full week shaU 
receive that proportion of the location allowance as 
equates with the proportion that their wage for ordinary 
hours that week is to the adult rate for the work 
performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for 
the period of such leave the district allowance to which 
he/she would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of 
such leave he/she remains in the district in which he/she 
is employed. 

(8) For the purpose of this clause a married employee 
includes: 

(a) A person who has a de facto spouse; and 
(b) A person who is a sole parent with dependent 

children. 
(9) Subject to the making of a general order pursuant 

to section 50 of the Industrial Relations Act, that part of 
each location allowance representing prices shall be 
varied from the beginning of the first pay period 
commencing on or after 1 July of each year in accordance 
with the annual percentage change in the Consumer Price 
Index (excluding housing) for Perth measured to the end 
of the immediately preceding March quarter, the 
calculation to be taken to the nearest 10 cents. 

13.—Travel Allowance/Point of Hire. 
(1) Employees engaged on the Burrup Peninsula shall 

be paid $7.60 per day travelling allowance provided that 
this allowance shall not be payable where the employer 
provides transport. 

This subclause shall operate from the beginning of the 
first pay period commencing on or after 10 March 1987. 

(2) Employees engaged pursuant to this order shall be 
deemed to be locally hired; not living away from their 
normal place of residence. 
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14.—Overtime. 
(1) For all time worked in excess of or outside of the 

ordinary working hours prescribed, employees shall be 
paid as follows: 

(a) Day employees — for work performed in excess 
of the ordinary rostered hours on any day or 
outside of the spread of hours in Clause 9.— 
Hours of Work — Day Employees of this order 
at the rate of time and one half for the first two 
hours and at double time thereafter. Provided 
that for overtime work performed after 12 
noon on a Saturday or rostered day off and for 
all work performed on a Sunday payment shall 
be at the rate of double time. 

(b) Continuous shift employees — for work 
performed in excess of the ordinary rostered 
hours on any one shift at the rate of double time 
except where such excess hours are caused by 
normal rotation of shifts. 
A continuous shift employee shall not be paid 
for overtime worked at a lesser rate than is 
payable to an employee performing his/her 
normal shift at such time. 

(c) Non continuous shift employees — for work 
performed in excess of the ordinary rostered 
hours on any shift at the rate of time and one 
half for the first two hours and double time 
thereafter, except where such excess hours are 
caused by normal rotation of shifts. Provided 
that for overtime work performed after 12 
noon on a Saturday or a rostered day off or on 
a Sunday payment shall be at the rate of double 
time. 

(2) (a) For the purposes of calculating overtime each 
day shall stand alone, except when such overtime 
continues into the next day. 

(b) Prestart overtime is overtime that is continous with 
the start of a normal working day, provided the 
employee has been notified at work on the previous day 
or earlier. Where the employee is notified after leaving 
the workplace, payment will be at a minimum of four 
hours at the appropriate overtime rate. 

(3) (a) Where an employee works so much overtime 
continuous with the completion of normal hours on one 
day, he/she must have at least 10 consecutive hours off 
duty between the work of successive rostered working 
days. Unless specifically requested to do so by the 
employee's supervisor, he/she shall not commence 
his/her normal rostered work until he/she has had 10 
consecutive hours off duty. Provided however, that the 
employee shall be paid for all ordinary rostered time 
occurring during such 10 hours off duty. 

(b) If on the instructions of the employer, an employee 
resumes or continues work without having had such 10 
consecutive hours off duty, he/she shall be paid at 
overtime rates until he/she is released from duty. 

(4) (a) An employee recalled to work overtime after 
leaving the Company's premises (whether notified before 
or after leaving the premises) shall be paid for a 
minimum of four hours' work at the appropriate 
overtime rate for each time he/she is so recalled. 

Employees called out will not be required to perform 
work other than the work which they were called out for, 
unless the call out coincided with a plant emergency or 
serious operational problem. 

Employees will be advised of the work required to be 
performed on the call out. If other work does arise and 
the employee is required to perform that work as well, 
he/she shall be entitled to a second call out payment. 

This subclause shall not apply where the overtime is 
continuous (subject to a reasonable meal break) with the 
completion or commencement of ordinary working time. 

(b) Where an employee is called out, he/she shall be 
entitled to 10 hours off duty after the completion of the 
call out without loss of pay. Where two or more call outs 
occur between the work on successive rostered working 

days the 10 hour break shall apply at the completion of 
the last call out. Provided that this provision shall not 
apply where a continuous shift employee is first called 
out within four hours of the commencement of his/her 
normal rostered hours, and a day employee or non con- 
tinuous shift employee is called out within two hours of 
the commencement of his/her normal rostered hours. 

(c) Where a rest period extends into normal working 
hours and an employee is specifically requested to work 
during such paid time, he/she shall be paid at the 
appropriate overtime rate until he/she is released from 
duty. 

(d) An employee who, not having been notified before 
leaving the workplace, is called out, and such call out 
runs into normal rostered working time, the employee 
shall be paid at overtime rates for a minimum of four 
hours in addition to any payment for normal rostered 
hours of work. 

(e) The arrangements with respect to rest periods will 
also apply to employees who have agreed to work 
overtime for eight hours or more on Saturdays, Sundays, 
rostered days off or public holidays. Such rest periods 
shall not attract payment. 

When the prearranged overtime is cancelled as a result 
of the application of the rest period, the employee shall 
be paid in accordance with paragraph (b) of subclause (5) 
of this clause. 

(5) (a) If notice cancelling prearranged overtime to be 
worked during a weekend, public holidays, rostered days 
off or weekdays is given to an employee before he/she 
leaves the workplace, a penalty payment shall not be 
payable. 

(b) Where an employee has left the workplace and 
does not receive at least 12 hours' notice of any 
prearranged overtime being cancelled he/she shall be 
paid: 

(i) One hour's ordinary pay in the event of 
weekday overtime work cancelled; or 

(ii) Four hours' ordinary pay in the event of 
weekend, rostered day or shift off or public 
holiday work cancelled. 

Provided that an additional penalty shall not be 
payable if an employee is not able to be contacted before 
he/she would normally leave to commence work and 
he/she subsequently reports for work. 

(c) Where an employee has been called out and such 
recall is cancelled upon him/her reporting to work 
he/she shall be paid four hours at the appropriate rate 
even though he/she is not required to work. Provided 
that where an employee has been called out and such call 
out is subsequently cancelled prior to him/her leaving 
his/her home he/she shall be paid one hour at his/her 
ordinary rate. 

(6) (a) Where an employee works overtime that is 
continuous with the commencement or completion of 
ordinary hours, a crib break of 20 minutes without 
deduction of pay shall be allowed where such overtime 
continues for a minimum of two hours. 

(b) Where it is known that the overtime will continue 
for a minimum of two hours, the crib break may be taken 
prior to the commencement of the period of overtime 
and entitlement for such subsequent crib breaks as 
provided in paragraph (d) hereof, shall occur from the 
completion of the previous crib break. 

(c) If an employee does not take his/her crib break but 
continues working he/she shall be paid 20 minutes at 
double time in addition to the actual overtime worked. 

(d) Where an employee works an overtime day or 
shift, he/she shall be entitled to a crib break of 20 
minutes without deduction of pay after each four hours 
of overtime worked, provided the employee continues to 
work after such crib break. Crib break entitlements will 
be calculated from the completion of the previous crib 
break entitlement. 
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(e) For each crib break prescribed a meal or a meal 
allowance of $5.90 shall apply at the option of the 
employer. 

(7) Where an employee is requested to stand by during 
his/her off duty time for a call out, he/she shall be paid 
at single time for all time spent standing by. Stand by 
payments shall not apply unless the employee has agreed 
to a specific request by his/her supervisor to stand by for 
a defined period. 

(8) Where shift employees spend more than 15 minutes 
on handing over at the conclusion of the shift, overtime 
rates will be paid for time worked in excess of that 15 
minutes. 

(9) Notwithstanding anything contained elsewhere in 
this order, time worked in excess of or outside ordinary 
rostered hours of work shall not attract additional 
payment if: 

(a) It is due to private arrangements between the 
employees themselves; or 

(b) It is for the purpose of effecting a rotation of 
shifts within the shift roster. 

15.—Payment of Salary. 
(1) Salary shall be paid on a fortnightly basis into a 

bank account nominated by the employee. By agreement 
with the employer, alternative methods of payment may 
be agreed. In the event of a disagreement, salary shall be 
paid on a fortnightly basis into a bank account 
nominated by the employee. 

(2) On or prior to pay day, the employer shall state to 
each employee in writing the amount of wages to which 
he/she is entitled, the amount of deduction made there- 
from and the net amount being paid to him/her. 

(3) Payment for overtime worked during the second 
week of a particular period need not be made until the 
next following pay period. 

16.—Annual Leave. 
(1) (a) An employee other than a casual employee 

shall be allowed annually, after 12 months' continuous 
service, a period of four weeks' leave including non 
working days, provided that employees working north of 
the 26th parallel south latitude shall be allowed an 
additional one week's leave including non working days. 

(b) In addition to the leave prescribed in paragraph (a) 
of this clause an employee who is regularly rostered to 
work on any day of the week, not excluding public 
holidays, shall be allowed an additional one week of 
leave. Provided that where an employee is so rostered for 
part of a year, the amount of additional leave shall be the 
same proportion of one week as such part bears to a year. 

(c) For administration purposes all annual leave 
entitlements, debits and accruals will be recorded in 
equivalent average weekly hours of work in accordance 
with Clause 9.—Hours of Work — Day Employees or 
Clause 10.—Hours of Work — Shift Employees of this 
order. 

(d) The annual leave referred to in this clause shall, for 
day employees only, be exclusive of any public holidays 
prescribed by this order, and for each holiday which falls 
within such an employee's annual leave, one day shall be 
added to such leave. 

(2) (a) Before going on annual leave, an employee to 
whom this clause applies, shall be paid for such leave the 
amount he/she would have earned had he/she been at 
work during the relevant period. 

(b) An employee other than a shift employee pro- 
ceeding on annual leave shall have his/her base pay 
increased by the amount of 22.5 per cent while on annual 
leave. 

(c) Where annual leave commences during a pay 
fortnight that the employee has qualified for higher 
duties for the whole of that fortnight he/she shall be paid 
for such leave at the higher rate applicable prior to 
his/her going on leave. 

(3) Annual leave shall be given and taken in a con- 
tinuous period, not later than 12 months after it accrues, 
and wherever practicable at the time an employee 
specifies. Provided that if so requested by an employee 
and agreed to by the employer, annual leave shall be 
allowed and taken in separate periods, and wherever 
practicable at the time he/she specifies. 

(4) An employee whose services are terminated by an 
employer other than in accordance with subclause (5) of 
Clause 5.—Contract of Employment or who leaves 
his/her employment during any qualifying period for 
annual leave shall, in respect of the period worked, be 
paid the cash equivalent of annual leave in the same 
proportion which the period worked bears to a year. 
Such payment shall be calculated in the same manner as 
the payment prescribed in paragraph (2) (a) hereof. 
Where a full 12 months' entitlement has accrued the 
employee, other than a shift employee, shall also be 
entitled to the payment as prescribed in paragraph (2) (b) 
hereof. 

(5) Where an employee with 12 months' continuous 
service is employed for part of the 12 monthly period on 
different work cycles or rosters the leave entitlement set 
out in paragraphs (a) and (b) of subclause (1) hereof, 
shall be calculated on a proportionate basis. 

(6) An employee living north of the 26th parallel south 
latitude who proceeds on annual leave is entitled to 
annual leave travel assistance in accordance with the 
following provisions: 

(a) When an employee (other than a part-time 
employee) proceeds on annual leave for one 
week or more which may be inclusive of 
rostered days off and public holidays, he/she 
shall be entitled to annual leave travel 
assistance in the form of a return air ticket to 
Perth or reimbursement of actual travel costs 
up to the value of a return economy class 
airfare to Perth. 
Following the completion of 12 months' con- 
tinuous service an employee is entitled to claim 
travel assistance in respect to two trips per 
annum in relation to annual leave. 
An employee however, may request a pro rata 
application of the above entitlement each six 
months. 

(b) When a part-time employee who has no entitle- 
ment to travel assistance by any other means 
proceeds on annual leave for one week or more 
which may be inclusive of rostered days off and 
public holidays, he/she shall be entitled to 
annual leave travel assistance in the form of one 
return air ticket to Perth per annum or reim- 
bursement of actual travel costs up to the value 
of one return economy class airfare to Perth for , 
the employee only. 

(c) Travel assistance provided to employees who 
are not travelling to or through Perth may be 
subject to taxation and the appropriate deduc- 
tion will be made from the assistance granted 
and the net amount paid to the employee. The 
gross amount of assistance will be included on 
the employee's group certificate as "other 
earnings" and the tax deducted included in the 
amount of tax shown on the group certificate. 

(d) Employees may use an entitlement to annual 
leave travel assistance without necessarily pro- 
ceeding on annual leave, but such travel 
assistance will be subject to taxation and the 
appropriate deduction made in accordance 
with paragraph (c) above. 

(e) Where an employee proceeds on annual leave 
he/she may use two entitlements to annual 
leave travel assistance for the one period of 
annual leave. However, the additional travel 
assistance will be subject to taxation and the 
appropriate deduction made in accordance 
with paragraph (c) above. 
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(f) An employee may accumulate entitlements to 
annual leave travel assistance. 

(g) An employee other than a part-time employee 
whose spouse or dependants reside with 
him/her in the area of employment, the spouse 
and each dependant in their own right shall be 
entitled to annual leave travel assistance in 
accordance with paragraph (a) above, provided 
that neither the spouse nor dependants have an 
entitlement which exceeds the entitlement in 
paragraph (a) above inclusive of other sources. 
An employee is not entitled to the benefits of 
this clause both as an employee and as the 
spouse of an employee. 
For the purposes of this clause a spouse shall 
include either a de facto wife or husband 
residing with the employee and dependant shall 
mean: 

(i) Children under 16 years of age residing 
with the employee; or 

(ii) Bona fide full-time students less than 25 
years of age. 

(h) It is a condition of this clause that the benefits 
apply only if the employee's contract of 
employment continues after the leave is 
completed. If an employee fails to resume work 
on completion of the leave the employer may 
deduct from any moneys due to the employee 
the cost of such assistance. 

17.—Public Holidays. 
(1) (a) Except as hereinafter provided, an employee 

shall be entitled to the following public holidays without 
loss of pay — 
New Year's Day, Australia Day, Good Friday, Easter 
Saturday, Easter Monday, Easter Tuesday, Labour Day, 
Anzac Day, Queen's Birthday, Christmas Day, Boxing 
Day, 
or such other day as is generally observed in the locality 
as a substitute for any of the said days respectively. 

(b) Provided however, that in Western Australia 
Foundation Day shall be observed as a holiday in lieu of 
Eastern Saturday. 

(c) By agreement between an employer and the 
majority of his/her employees in a particular work place 
other days may be substituted for the said days or any of 
them. 

(2) Where an employee is absent from his/her employ- 
ment of the working day before or the working day after 
a public holiday prescribed in subclause (1) hereof 
without reasonable excuse, or without the consent of the 
employer, the employee shall not be entitled to payment 
for such holiday or holidays. 

(3) Work done on any of the public holidays 
prescribed in this clause shall be paid for at the rate of 
triple time. 

(4) Where consequent upon any visit to Australia of 
Her Majesty the Queen or any other member of the 
Royal Family, a public holiday is proclaimed by order in 
council or otherwise gazetted by the authority of the 
Commonwealth or of the State Government under any 
State Act throughout any Commonwealth Territory or 
any State or part thereof, such day shall within the 
defined locality be deemed to be a holiday for the 
purposes of this order; provided that an employee shall 
not be entitled to the benefit of more than one holiday 
consequent upon such visit. 

(5) (a) Where in a State or Territory or locality within 
a State or Territory a holiday is enacted, proclaimed or 
gazetted by authority of the Commonwealth Govern- 
ment or a State or Territory Government in substitution 
for a public holiday mentioned in this clause, and such 
proclaimed or gazetted holiday is to be observed 
generally by persons throughout that State or Territory 
or a locality thereof, other than by those covered by 
Federal awards, then such day shall be deemed to be a 

holiday for the purposes of this order, and employees 
covered by this order who are employed in the State, 
Territory or locality in respect of which such holiday has 
been proclaimed or gazetted shall be entitled to such 
holiday. 

(b) In the event of a substitute day being enacted, 
proclaimed or gazetted as aforesaid, the day on which the 
public holiday falls in fact shall not be deemed to be a 
holiday for any purpose of this order. 

(c) Where in a State or Territory or locality within a 
State or Territory an additional holiday is proclaimed or 
gazetted by the authority of the Commonwealth Govern- 
ment or of a State or Territory Government and such 
proclaimed or gazetted holiday is to be observed 
generally by persons throughout that State or Territory 
or a locality thereof, other than by those covered by 
Federal awards, or when such a proclaimed or gazetted 
day is, by any required judicial or administrative order, 
to be so observed, then such day will be deemed to be a 
holiday for the purposes of this order, for employees 
covered by this order who are employed in the State, 
Territory or locality in respect of which the holiday has 
been proclaimed or ordered as required. 

(6) (a) On shore day employees shall substitute the 
following public holidays with rostered days off which 
may be taken in conjunction with annual leave: 
Labour Day, Easter Tuesday, Anzac Day, Foundation 
Day and Queen's Birthday. 

In the event a day employee is required to work on one 
of the rostered days off, which is substituted for a public 
holiday, payment shall be in accordance with Clause 
26.—Overtime of this order. 

(b) Subject to the needs of the operation and 
established work rosters, onshore shift employees will be 
credited with five days off which may be taken in 
conjunction with annual leave. This arrangement is in 
lieu of payment for five public holidays falling during 
rostered time off. 

18.—Sick Leave. 
(1) An employee (other than a casual employee) who is 

absent from his/her work on account of personal illness 
or injury shall be entitled to sick leave without deduction 
of pay in accordance with this clause. 

(2) (a) An employee shall accrue sick leave entitle- 
ments at the rate of 10 working days in each year of 
service. 

(b) Whilst employment with the employer remains 
continuous, sick leave shall accumulate from year to year 
so that any leave entitlement not taken in one year may 
be taken in any subsequent year. 

(3) (a) An employee shall not be entitled to paid sick 
leave for any period in respect of which he/she is entitled 
to workers' compensation. 

(b) An employee shall as soon as possible and 
preferably before the start of work, inform the employer 
of his/her inability to attend for duty and, as far as 
practicable, state the nature of his/her illness or injury 
and the estimated duration of absence. 

(c) An employee shall prove to the satisfaction of the 
employer that he/she was unable on account of his/her 
illness or injury to attend for duty on the day or days for 
which sick leave is claimed. 

(4) An employee who is sick during a period of annual 
leave may have the leave entitlement credited by the 
period of illness (up to the maximum of the employee's 
accrued sick leave). Provided such is supported by 
suitable medical evidence. 

19.—Bereavement Leave. 
An employee on weekly hiring shall be entitled to a 

maximum of three days' leave without loss of pay on 
each occasion and on production of satisfactory evidence 
of the death in Australia of the employee's wife, 
husband, father, mother, brother, sister or child. 
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mother-in-law, father-in-law and grandparents. For the 
purpose of this clause "wife" and "husband" shall 
include de facto wife and husband. 

20.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confine- 
ment, be entitled to maternity leave provided that she has 
had not less than 12 months' continuous service with that 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' compulsory 
leave to be taken immediately before the 
presumed date of confinement and a period of 
six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give 
notice in writing to her employer stating the 
presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks arising 
out of the pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for the 
employee to continue at her present work, the employee 
shall, if the employer deems it practicable, be transferred 
to a safe job at the rate and on the conditions attaching to 
that job until commencement of maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. Such 
leave shall be treated as maternity leave for the purposes 
of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the preg- 
nancy of an employee terminates other than by 
the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
employee to resume work at the time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child then — 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work. 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave (to be known as 
special maternity leave) as a duly qualified 
medical practitioner certifies as necessary 
before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the position 
which she held immediately before proceeding 
on such leave or, in the case of an employee 
who was transferred to a safe job pursuant to 
subclause (3), to the position she held 
immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave of other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: Not- 
withstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service for 
any purpose of the award. 

(9) Termination of Employment. 
(a) An employee on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with this " 
award. 
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(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shaU confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(3), to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 
available for which the employee is qualified 
and the duties of which she is capable of 
performing, she shall be entitled to a position as 
nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees. 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or trans- 
ferred in order to replace an employee 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

21.—Jury Service. 
An employee on weekly hiring required to attend for 

jury service during his/her rostered working hours shall 
be reimbursed by the employer an amount equal to the 
difference between the amount paid in respect of his/her 
attendance for such jury service and the amount of wage 
he/she would have received in respect of the ordinary 
time he/she would have worked had he/she not been on 
jury service. An employee shall notify his/her employer 
as soon as possible of the date upon which he/she is 
required to attend for jury service. Further, the employee 
shall give his/her employer proof of his/her attendance, 
the duration of such attendance and details of the 
amount received in respect of such jury service. 

22.—Accident Pay. 
(1) An employer shall pay an employee accident pay 

where the employee received an injury for which weekly 
payments or compensation are payable by or on behalf 
of the employer pursuant to the provisions of the 
Western Australian Workers' Compensation Assistance 
Act 1983 provided such payments are at a rate less than 
an employee's appropriate weekly rate. 

(2) "Accident pay" means payment of an amount 
being the difference between the amount of 
compensation paid to the employee pursuant to the said 

Act and payment for the number of hours that the 
employee would have worked had he/she been at work at 
the rate specified in Clause 11.—Rates of Pay of this 
order as the case may be. 

(3) An employer shall pay or cause to be paid accident 
pay during the incapacity of the employee within the 
meaning of the said Act until such incapacity ceases, or 
until the expiration of a period of 52 weeks from the date 
of injury, whichever event shall first occur. 

(4) The liability of the employer to pay accident pay in 
accordance with this clause shall arise as at the date of the 
injury or accident in respect of which compensation is 
payable under the said Act, and the termination of the 
employee's employment for any reason during the period 
of any incapacity shall in no way affect the liability of the 
employer to pay accident pay as provided in this clause. 

(5) In the event that the employee receives a lump sum 
in redemption of weekly payments under the said Act, 
the liability of the employer to pay accident pay as herein 
provided shall cease from the date of such redemption. 

(6) The provisions of this clause shall not apply to 
casual employees. 

23.—Cyclone Procedure. 
(1) Notwithstanding the provisions of Clause 5.— 

Contract of Employment and subject to the provisions of 
this clause the following shall apply when because of a 
cyclone the employer does not require an employee to 
remain on duty at work. 

(2) Each employee who — 
(a) at the commencement of the cyclone period 

reports for and remains at work until otherwise 
directed by the employer; and 

(b) following the "all clear" resumes duty in 
accordance with the direction of the employer, 

shall be paid for his/her normal rostered hours occurring 
during the stand down. 

(3) An employee who, on any day during the cyclone 
stand down — 

(a) is required for work and is requested to do so by 
his/her employer; and 

(b) is not willing or available except in the case of 
obvious hardship as a result of the cyclone to 
work when so requested, 

is not entitled to payment for that day. 
(4) (a) An employee who is required to remain at work 

during a "red alert" as a result of a cyclone shall be paid 
at overtime rates. 

(b) An employee who is not required to remain at 
work during a cyclone and who is recalled to work shall 
be paid a call out payment in addition to his/her normal 
rostered hours. 

(5) Following declaration of the "all clear" given in 
accordance with the local cyclone procedures employees 
who would have normally been on duty are required to 
resume immediately and all others are required to resume 
on their next rostered shift unless the employer notifies 
them otherwise. 

(6) Where, on the day following the resumption of 
normal operations or on any subsequent day, an 
employee cannot, because of damage caused to the 
operations by the cyclone, be usefully employed, the 
employer may stand the employee down without pay. 

24.—Industrial Clothing. 
The employer shall provide an adequate supply of 

uniforms necessary for the performance of work in 
accordance with this order. All items will remain the 
property of the employer and shall be worn by the 
employee as directed. 

Items supplied shall include shirts, shorts, socks, 
uniforms, head gear, safety footwear and other safety 
equipment as required for the performance of the work 
and in the interest of hygiene and safety, at the discretion 
of the employer. 
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25.—Order to be Posted. 
A copy of this order and all amendments thereto shall 

be exhibited or made available by the employer at the 
main security gate. 

26.—Long Service Leave. 
The long service leave provisions set out in Volume 66 

of the Western Australian Industrial Gazette at pages 1-4 
inclusive are hereby incorporated in and shall be deemed 
to be part of this order. 

27.—Previous Agreement Superseded/Savings. 
This order shall supersede the Security Officers' 

Agreement insofar as employment by Wormald Security 
of Security Officers within the scope of this order as set 
out in Clause 3.—Scope and Application hereof. 

Provided that entitlements previously accrued 
pursuant to Clauses 9, 10 and 11 of the Security Officers' 
Agreement shall be available to the employee until taken. 
This accrual shall be taken in accordance with Clause 
16.—Annual Leave, Clause 18.—Sick Leave and Clause 
26.—Long Service Leave respectively of this order. 

28.—Time and Wages Record. 
(1) An employer shall keep a record from which can be 

readily ascertained the name of each employee and 
his/her occupation, the hours worked each day and the 
wages and allowances paid each week. 

(2) The time occupied by an employee in filling in any 
time records or cards or in the making of records shall be 
treated as time off duty, but this does not apply to 
checking in or out when entering or leaving his/her 
employer's premises. 

(3) The time and wages record shall be open for 
inspection to a duly accredited union representative 
during the usual office hours at an employer's office or 
other convenient place; provided that an inspection shall 
not be demanded unless the Federal or branch secretary 
of the Union or the district secretary or organiser of any 
division suspects that a breach of this order has been 
committed; provided further that only one demand for 
such inspection shall be made in any one week at the 
same establishment. 

(4) The representative making such inspection shall be 
entitled to take a copy of entries in a time and wages 
record relating to the suspected breach of this order. 

29.—Right of Entry. 
(1) For the purposes of interviewing employees on 

legitimate union business or for the purpose of 
investigating complaints concerning the application of 
this order, but subject to any security requirements a 
duly accredited union representative shall have the right 
to enter the area occupied by the employer during the 
prescribed non working hours, on the following 
conditions: 

(a) That he/she has made prior arrangements with 
a representative of the management or 
operating company in order to obtain 
admittance to the area; 

(b) That interviews with employees shall be in a 
mess, dressing room or recreation hut and 
during meal or crib or non working times or as 
otherwise arranged with the employer; 

(c) That upon conclusion of the meal or crib time, 
the visiting union representative shall 
immediately leave the plant except as otherwise 
arranged with the employer; 

(d) That a visiting union representative shall not 
hinder or obstruct an employee in the per- 
formance of his/her duties; 

(e) That employees for whom mess rooms are pro- 
vided (or members of the staff) shall not be pre- 
vented from entering, using or remaining in the 
mess rooms during meal or crib times. 
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These conditions in no way confer a right on a 
union representative to conduct a meeting in 
the area occupied by the employer. 

(2) Where employees on shift work partake of their 
crib on the job their employer shall arrange for union 
representatives to have access to these employees at times 
to be mutually arranged subject always to the condition 
that the representative does not interfere with the work 
being performed in the area. 

The entry given by this subclause shall be for the same 
purpose as the entry provided by subclause (1) hereof. 

(3) If there is any breach or departure from the above 
conditions it shall be reported to the employer, and 
pending examination of any such breach or departure, 
permission of the Union representative concerned to 
enter the area shall be suspended. 

30.—Shop Steward. 
An employee nominated as Shop Steward shall, upon 

accreditation by the Union, be recognised by the 
employer as the representative of the employees. 

An employee so appointed shall be allowed reasonable 
time to attend to union business affecting the employer 
and the employees he/she represents. 

Prior to leaving the job to attend to such union 
business, the Shop Steward shall obtain the permission 
of the employer; such permission shall not be unreason- 
ably withheld. 

Any dispute in respect of the rights and obligations of 
the Shop Steward shall be dealt with in accordance with 
subclause (3) of Clause 7.—Employee Relations 
Procedures of this order. 

31.—Medical Examinations. 
Where an employee is required by the Company to 

have a medical examination in his/her own time, he/she 
shall be paid at the appropriate overtime rate. Where 
appropriate, the employee will be paid the current 
kilometre allowance if he/she uses his/her own vehicle or 
be reimbursed the cost of any reasonable fares incurred. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29. 

South West Times 
and 

Printing and Kindred Industries Union, Western 
Australian Branch, Industrial Union of Workers. 

No. 230 of 1987. 

Printers Printing 

COMMISSIONER J.A. NEGUS. 
14th day of September 1987. 

Order. 
WHEREAS the applicant sought and was granted leave 
to withdraw the application, the Commission pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders — 

That the application be withdrawn by leave. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29. 

South West Times 
and 

Printing and Kindred Industries Union, Western 
Australian Branch, Industrial Union of Workers. 

No. 239 of 1987. 

Printers Printing 

COMMISSIONER J.A. NEGUS. 
14th day of September 1987. 

Order. 
WHEREAS the applicant sought and was granted leave 
to withdraw the application, the Commission pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders — 

That the application be withdrawn by leave. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

CONFERENCES — 
Matters arising out of — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Barclay Bros Limited 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and 

Construction, Mining and Energy Workers' Union 
of Australia — Western Australian Branch. 

No. C762 of 1987. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD 

No. 20 of 1973. 
THE METAL TRADES (GENERAL) AWARD 

No. 13 of 1965. 
Various Construction. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
2nd day of November 1987. 

Order. 
WHEREAS a conference was held in Perth on the 2nd 
day of November 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Earthmoving and Construction Award No. 10 of 
1963; Engine Drivers (Building and Steel 
Construction) Award No. 20 of 1973 and the Metal 

Trades (General) Award No. 13 of 1965, as 
amended, employees who are employed by the 
Applicant on the Cadjebut Construction Project 
Site, Cadjebut shall be paid a site allowance of $ 1.74 
per hour for each hour worked in lieu of all special 
rates and a maintenance allowance of six cents per 
hour for each hour worked. 

This Order shall take effect from the commence- 
ment of work on site and shall terminate on 31 
January 1988. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 

and 
Edgell Birdseye. 

No. C614 of 1987. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

Metalworkers Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
6th day of October 1987. 

Order. 
WHEREAS a conference was held in Manjimup on the 
6th day of October 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the Metal 
Trades (General) Award No. 13 of 1965, Part II 
Construction, Column "A", as amended, 
employees who are employed by the Respondent on 
the Processing Plant in Franklin Street, Manjimup 
shall be paid a site allowance of $1.20 per hour for 
each hour worked in lieu of payments for disabilities 
experienced on site. The free issue of safety boots 
and protective clothing shall be supplied pursuant to 
the terms of reference of the WA Dispute Settlement 
Procedure. The payment of seven cents per hour for 
each hour worked shall be paid for the maintenance 
of the safety footwear. All employees shall be 
members of appropriate unions. 

This order shall take effect from the commencement 
of work on site and shall terminate on completion of 
work on site. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C559 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of conferences held pursuant to section 
44 of the said Act between Harbourworks Clough 
Joint Venture and Others, Applicants and Amalga- 
mated Metal Workers and Shipwrights Union of 
Western Australia; Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth; the Construction, Mining and Energy 
Workers' Union of Australia, Western Australian 
Branch and Building Trades Association of Unions 
of Western Australia (Association of Workers), 
Respondents. 

Order. 
WHEREAS conferences were held in Perth and 
Karrathaon 12 August, 15, 16, 18 and 23 September and 
16 October 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; whereas an agreement was reached 
between the abovenamed parties at the said conference; 
now therefore, I, the undersigned, being satisfied that 
the agreement conforms with the Principles enunciated 
by the Commission in Court Session in matter No. 1195 
of 1986 and, pursuant to the powers conferred under the 
said Act, do hereby order — 

That, notwithstanding the provisions of the Metal 
Trades (General) Award 1966 No. 13 of 1965 and 
the Electrical Contracting Industry Award No. R22 
of 1978, the following schedule shall apply to 
members of the Respondent Unions employed by 
the Applicants on the North West Shelf Gas Project 
at the Burrup Peninsula. 

Schedule. 

1.—Title. 
This Order shall be known as the Metal and Electrical 

Trades Construction (Burrup Peninsula) Consolidated 
Order 1987 No. C559 of 1987 and shall replace Order No. 
C671 of 1986. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Terms and Conditions of Employment. 
6. Distant Work and Living Out Allowance. 
7. Site Disability Allowance. 
8. Special Rates. 
9. Safety Footwear. 
10. Travel Allowance. 
11. Special Conditions of Employment Payment. 
12. Miscellaneous Allowances. 
13. Hours. 
14. Rest Period. 
15. Meal Interval. 
16. Cyclone Procedure. 
17. Christmas Leave and Travel. 
18. Project Disputes Procedure. 
19. No Extra Claims. 
20. Saving. 
21. Liberty to Apply. 
22. Second Tier Restructuring and Efficiency 

Wage Increase. 
Schedule of Respondents. 

3.—Area and Scope. 
This Order shall apply to employees of the 

Respondents named herein and covered by either the 
Metal Trades (General) Award No. 13 of 1965 engaged 
on construction work defined in Clause 5.—Definitions 
of Part I — General of the said Award or the Electrical 
Contracting Industry Award No. R22 of 1978 on site at 

the Burrup Peninsula as part of the North West Shelf 
Gas Project in the classifications named in the said 
awards. 

4.—Term. 
The term of this Order shall be for the duration of the 

construction of the LNG Phase of the Project including 
LNG Process Trains 1 and 2 and supporting utility 
systems, storage, loading and related facilities and in any 
event shall not expire earlier than 31 December 1989 and 
except as otherwise provided in this Order shall take 
effect from 16 October 1987. 

5.—Terms and Conditions of Employment. 
Except as provided in this Order the terms and 

conditions of employment shall be either in accordance 
with the Metal Trades (General) Award No. 13 of 1965, 
Part II — Construction Work or the Electrical 
Contracting Industry Award No. R22 of 1978 whichever 
applies according to its Scope for the nature of the work 
being performed. 

6.—Distant Work and Living Out Allowance. 
(1) Where an employee is engaged or selected or 

advised by an employer to proceed to construction work 
on the Burrup Peninsula and that work is at such a 
distance that he cannot return to his home each night and 
the employee does so, the employer shall provide the 
employee with suitable board and lodging or shall pay 
$275 per week to cover the expenses reasonably incurred 
by the employee for board and lodging. 

The quantum prescribed in this subclause may be 
reviewed by the parties after a period of six months from 
1 October 1987 and every six months thereafter subject to 
rent, caravan hire and caravan site charge movements in 
Karratha. 

(2) The provisions of subclause (1) of this clause do 
not apply with respect to any period during which the 
employee is absent from work without reasonable excuse 
and in such a case, where the board and lodging is 
supplied by the employer, he may deduct from moneys 
owing or which may become owing to the employee an 
amount equivalent to the value of that board and lodging 
for the period of the absence. 

(3) Employees who qualify for the allowance 
prescribed in subclause (1) of this clause and who elect to 
lawfully return home in the event of a Christmas shut- 
down or over the Easter break or for a period of annual 
leave or rest and recreation leave shall be entitled to be 
paid the allowance prescribed in subclause (1) of this 
clause. 

(4) Employees engaged on work to which this order 
applies and who qualify for Rest and Recreation Leave in 
accordance with subclause (8) of Clause 7.—Distant 
Work of Pait II — Construction Work of the Metal 
Trades (General) Award or subclause (7) of Clause 21.— 
Distant Work of the Electrical Contracting Industry 
Award shall be entitled to such leave: 

(a) after 10 weeks' continuous service in lieu of the 
four months' continuous service provided 
therein if they are in receipt of the amount 
prescribed in subclause (1) of this clause to 
cover expenses reasonably incurred for board 
and lodging, or 

(b) after eight weeks' continuous service in lieu of 
the four months' continuous service provided 
therein if they are provided with board and 
accommodation in the Hearson Construction 
Village Single Persons Quarters. 

(5) Notwithstanding the provisions of subclause (1) 
hereof, an employee who is provided with board and 
lodging in the Hearson Village Single Persons Quarters, 
shall be paid an amount of $30.00 per week in lieu of 
being provided with a meal free of charge in the Single 
Persons Quarters Dining Rooms on Sunday lunch and 
two other evening meals to be nominated and agreed 
between the Union and all employers. 
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Provided that an employee who opts to partake of a 
meal in the Single Persons Quarters Dining Rooms on the 
occasions referred to herein shall be required to pay an 
amount of $10.00 per meal on each such occasion. 

This subclause shall not take effect until agreement has 
been reached between the parties in respect to the 
nominated meals referred to herein. 

7.—Site Disability Allowance. 
To compensate for conditions which exist and exceed 

those conditions which are provided for within the 
award, including excessive dust, heat and extremes of 
terrain, an employee shall be entitled to a payment of 
$1.19 per hour for each hour worked. 

8.—Special Rates. 
In addition to the allowance prescribed in Clause 7, 

employees shall be paid $2.58 per hour for each hour 
worked. This amount shall be in lieu of all special rates 
and allowances prescribed by the award. 

9.—Safety Footwear. 
(1) Each employee when commencing on site shall be 

entitled to the supply of one pair of safety boots as a free 
issue. 

(2) Each employee shall be entitled to a payment of 10 
cents per hour for each hour worked to enable him to 
maintain and replace his safety footwear as necessary. 

(3) It is a condition of employment that employees 
wear and maintain in good condition their safety foot- 
wear. It is recognised by the parties to the Order that 
failure to observe these regulations may result in 
disciplinary action. 

10.—Travel Allowance. 
Employees performing work to which this Order 

applies shall in lieu of the provisions of subclause (6) of 
Clause 7.—Distant Work of Part II — Construction 
Work of the Metal Trades (General) Award or subclause 
(9) of Clause 21.—Distant Work of the Electrical 
Contracting Industry Award be paid a travel allowance 
of: 

$14.00 per day if residing in Roebourne, or 
$7.60 per day if residing in Karratha. 

Provided that the allowances prescribed herein shall 
not be payable where the employer provides transport. 

11.—Special Conditions of Employment Payment. 
(1) Subject to the conditions prescribed herein, an 

employee who is ready, willing and available for work on 
each day Monday to Saturday for not less than 54 hours 
per week, except for an employee engaged on Shift 
Work, and who works as directed by his employer, shall 
be entitled to a payment at the rate of $100 per week. 
Provided that an employee engaged on shift work, shall 
work not less than 54 hours over his rostered week. 

This payment shall accrue weekly and be only paid in 
consequence of termination of employment. 

(2) An employee who in any week, but for absence on 
paid leave in accordance with the award would have 
qualified to accrue the payment under subclause (1) of 
this clause, shall be entitled to accrue such payment 
notwithstanding the absence on leave. 

(3) An employee who is absent in any week, other than 
in accordance with subclause (2) of this clause, shall be 
entitled to accrue that portion only of the payment pre- 
scribed in subclause (1) of this subclause, calculated by 
reference to the time worked in that week in accordance 
with subclause (9) hereof. 

(4) The payment prescribed in subclause (1) of this 
clause shall be forfeited in any week in which an 
employee engages in industrial action. 

Provided that, in any week in which industrial action 
occurs after an employee has complied with the 
provisions of the Project Disputes Procedure in Clause 
18 of this Order, an employee shall forfeit only that 

portion of the payment as is referable to the period of 
industrial action, calculated in accordance with 
subclause (9) hereof. 

(5) An employee engaged on site for less than one 
week shall accrue the payment of the allowance only for 
those days which he worked within that week, calculated 
in accordance with subclause (9) hereof. 

(6) An employee commencing or terminating employ- 
ment with his employer after the beginning of a week 
shall accrue the payment on the basis of the number of 
hours worked within that week, calculated in accordance 
with subclause (9) hereof. 

(7) In the case of termination for misconduct or where 
the employee fails to give notice in accordance with the 
Award, the payment will not accrue for that week. 

(8) An employee who works in excess of 54 hours per 
week shall be paid an additional $1.85 per hour for each 
hour so worked. 

(9) For the purposes of this clause payments which 
may accrue or be forfeited for any portion of a week shall 
be made on the basis of $1.85 per hour for each hour 
worked. 

(10) Except as provided for in Clause 21.—Liberty to 
Apply of this Order the amount prescribed in subclause 
(1) of this clause shall not increase throughout the term 
of the Order. 

12.—Miscellaneous Allowances. 
(1) An allowance of 34 cents per hour shall be paid to a 

welder using "Air Arc" whilst so engaged for each hour 
worked in addition to the wage to which he is otherwise 
entitled under his contract of employment. 

(2) An employee who is required to perform work on 
pre-heated steel at temperatures between 10O degrees 
Celsius — 150 degrees Celsius within tarpaulin shelters 
shall be paid, in addition to any other allowances to 
which he is entitled, a special payment of 30 cents per 
hour while employed on such work. 

(3) An employee who is required to perform work 
within pipes or piles or beneath the Annular ring of the 
LNG Tanks or in pressure vessels shall be paid, in 
addition to any other allowances to which he is entitled, a 
special payment of $1.14 per hour while employed on 
such work. 

Provided that an employee required to perform 
welding work inside pipes or piles shall be paid an 
allowance of $1.98 per hour while employed on such 
work in lieu of the allowance prescribed herein. 

(4) An employee engaged upon welding or grinding or 
air arc gouging on nine per cent Nickel Steel within the 
confines of the LNG TTanks shall be paid a special 
payment of 34 cents per hour while employed on such 
work in lieu of all disabilities associated with the work. 
Provided that this allowance shall not be cumulative with 
the allowance prescribed in subclause (1) of this clause. 

(5) A welder engaged on Flux Core Arc Welding shall 
be paid in addition to any other allowances to which he is 
entitled a special payment of 45 cents per hour while 
employed on such work in lieu of all disabilities 
associated with such work. 

(6) An allowance of — 
(a) $33.30 per week if engaged on welding of pipes 

or vessels to AS1210 standard or equivalent, 
(b) $28.30 per week if engaged on stainless steel or 

aluminium alloy pipe welding to ANSI B-31-3 
standard or nine per cent Nickel Steel "Welding 
on LNG Tanks, 

(c) $22.60 per week if engaged on other pipe 
welding to ANSI B-31-3 standard or on Flux 
Core Arc Welding, 

(d) $17.00 per week if engaged on welding of tanks 
to API 650 or API 620 standard, 

and for all purposes to a welder special class in 
consideration for the work he is required to carry out on 
site in addition to the wage to which he is otherwise 
entitled under his contract of employment. 
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Except as otherwise provided in this clause, this clause 
shall operate on and from the date upon which work for 
each such employee commenced respectively on site in 
connection with the LNG Construction Phase of the 
Project. 

13.—Hours. 
(1) This clause applies only to an employee to whom 

Clause 7.—Distant Work of Part II — Construction 
Work of the Metal Trades (General) Award or Clause 
21.—Distant Work of the Electrical Contracting 
Industry Award applies. 

(2) Notwithstanding the provisions of the Third 
Schedule — 38-Hour Week Provisions of the awards 
referred to in subclause (1) of this clause any work that is 
performed by an employee in excess of 38 hours in a week 
but which does not exceed 40 hours in that week shall be 
deemed to be part of the ordinary hours of work for 
which the ordinary weekly wage is prescribed. 

(3) (a) An employee who works in excess of 38 
ordinary hours in any week shall accrue an entitlement to 
24 minutes paid leave with respect to each such 24 
minutes worked in excess of seven hours 36 minutes per 
day provided the maximum accrual in any week shall not 
exceed two hours. 

(b) The leave so accrued shall be taken with the Rest 
and Recreation Leave to which an employee is entitled 
pursuant to subclause (4) of Clause 6.—Distant Work 
and Living Out Allowance of this Order, provided that 
should the services of an employee terminate with any 
such accrued leave not taken he shall be given payment in 
lieu of that leave. 

14.—Rest Period. 
(1) Employees engaged on work to which this Order 

applies shall be entitled to one break of 10 minutes each 
morning and one break of 10 minutes each afternoon. 

(2) When an employee is required to work overtime 
after the usual ceasing time for the day or shift for two 
hours or more, he shall be allowed to take a crib break of 
20 minutes in duration which shall be paid for at ordinary 
rates immediately after such ceasing time and thereafter, 
after each four hours of continuous work, he shall be 
allowed to take a crib time of 20 minutes in duration 
which shall be paid for at ordinary rates. 

(3) An employer and employee may agree to any 
variation of the provisions of this clause to meet the 
circumstances of the work in hand provided that the 
employer shall not be required to make payment in excess 
of the time prescribed for rest periods in this clause. 

15.—Meal Interval. 
Notwithstanding the provisions of paragraph (f) of 

subclause (2) Hours of the Third Schedule — 38-Hour 
Week Provisions of the Metal Trades (General) Award 
or the provisions of paragraph (5) of subclause (2) Hours 
of the Third Schedule — 38-Hour Week Provisions of 
the Electrical Contracting Industry Award and subject to 
agreement between the employer and the employee an 
employee may be required to work for up to six hours 
without a meal interval. 

16.—Cyclone Procedure. 
(1) Notwithstanding the provisions of the award and 

subject to the provisions of this clause, the following 
shall apply when, because of a cyclone, the employer 
stands down those employed under this award. 

(2) Each employee who — 
(a) at the commencement of the cyclone period 

reports for and remains at work until otherwise 
directed by the employer, and 

(b) following the "all clear" resumes duty in 
accordance with the direction of the employer, 
shall be paid for the normal rostered ordinary 
time and overtime hours occurring during the 
stand down. 

(c) Notwithstanding the provisions of this 
subclause, an employee who prior to the stand 
down due to a cyclone has commenced an 
overtime shift shall be paid what would have 
been earned on that shift but for the stand 
down. 

(3) An employee who, on any day during the cyclone 
stand down — 

(a) is required for work and is requested to do so by 
the employer; and 

(b) is not willing or available to work when so 
requested, 

is not entitled to pay for that day. 
(4) an employee who is required to remain at or who is 

called out to work during the period of time in which the 
operation has been stood down because of a cyclone shall 
be paid for all time worked at penalty rates but not so as 
to exceed a maximum of double time unless the day 
concerned is a public holiday in which event the 
maximum payment, subject to other provisions of this 
award, shall not exceed I'/i times the single time rate. 

(5) (a) After the "all clear" has been given each 
employee shall be notified by the employer of: 

(i) the time at which normal operations are to 
resume; and 

(ii) the time at which employees are to resume 
work; and 

an employee who does not present for work at the time 
referred to in subparagraph (ii) is in respect of that day 
only entitled to payment for time worked. 

(b) The notification to be given by the employer to the 
employee pursuant to paragraph (a) of this subclause 
may be per medium of written notice or by special 
announcement broadcast by radio and/or television pro- 
vided that such an announcement is repeated at not less 
than hourly intervals on at least two occasions prior to 
the then stated time at which normal operations are to be 
resumed. 

(6) Where, on the day following the resumption of 
normal operations or on any subsequent day, an 
employee cannot, because of damage caused to the 
operations by cyclone, be usefully employed, the 
employer may stand the employee down without pay. 

17.—Christmas Leave and Travel. 
Employees who qualify for the provisions of subclause 

(4) of Clause 6.—Distant Work and Living Out 
Allowance of this Order may return to their home or to 
Perth or to any other place at Christmas — 

(1) by availing himself of the entitlement to leave and 
travelling prior to the next accrual period; or 

(2) by availing himself of leave and travelling in 
advance but, if by service subsequent to the taking of 
leave an entitlement to leave and travelling does not 
accrue, any payment of ordinary pay for the period of 
leave and the cost of air fares shall be refunded to the 
employer unless the services of the employee are 
terminated by the employer through no fault of that 
employee. For the purposes of this provision the 
employer may deduct any amount to be refunded from 
any moneys otherwise due to the employee under his 
contract of employment. 

18.—Project Disputes Procedure. 
Disputes Procedures. 

All parties understand the importance of the Project 
and in the interests of continued smooth running agree 
that every endeavour will be made to resolve disputes by 
using the following procedures. 

The parties agree at all times to abide by the following 
procedure and work will continue without any industrial 
action while the parties seek resolution. 

Note 1: Site Contractors acknowledge that during the 
following procedure and at any time as negotiations 
proceed it may be necessary to report back to, or gain 
instruction from, the workforce. However, where such 
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meetings are required, the unions agree to minimise 
disruption and will obtain the agreement of management 
about timing and the venue for the meeting otherwise 
work will continue as normal. 

Note 2: Contractors or their representatives will make 
themselves available upon the request of the shop 
steward so as to quickly deal with the grievance or claim 
being raised. However, all parties need to understand 
that the process of negotiation and consultation takes 
time. 
1. The shop steward will discuss any claim or grievance 

with the staff member responsible for industrial 
relations. If the matter remains unresolved then it 
will be brought to the attention of the Contractors 
Project Manager. 

2. In the event of negotiation not resolving the claim or 
grievance the shop steward will involve the 
appropriate union official, likewise the employer 
may seek the assistance of the Confederation of 
Western Australian Industry (Inc), in a further 
attempt to resolve the matter through direct 
negotiation. 

3. Sensible time limits will be allowed for the 
completion of steps 1 and 2. However, unless by 
mutual agreement between the parties, these steps 
could take up to three working days providing the 
Union Official(s) to be involved is/are available in 
that time. 

4. In order to allow for the peaceful resolution of 
grievances the parties shall be committed to avoid 
stoppages of work, lockouts or any other bans or 
limitations on the performance of work while the 
procedures of negotiations and conciliation are 
being followed. 

5. The Employer shall ensure that all practices applied 
during operation of the procedure are, in 
accordance with safe working practices and 
consistent with established custom and practice at 
the workplace. 

6. Emphasis shall be placed on a negotiated settlement. 
However, if the negotiation process is exhausted 
without the dispute being resolved, the parties may 
jointly or individually refer the matter to the WA 
Industrial Relations Commission and/or the 
Australian Conciliation and Arbitration Commis- 
sion for assistance in resolving the dispute. 

Demarcation. 
In the event of two or more unions competing for the 

same work and an issue of demarcation arises, the 
following procedure should apply. 

All unions agree that as different unions claim 
different work around the country, rather than the 
competing unions resorting to industrial action in 
support of their claims, they will maintain the manner or 
method of carrying out the work immediately prior to the 
claims being made and will resolve inter-union disputes 
by negotiation. 

Where the union parties are unable to resolve the 
demarcation they will agree to refer the matter to the WA 
Industrial Relations Commission and/or the Australian 
Conciliation and Arbitration Commission. 

No party shall be prejudiced as to final settlement by 
the continuance of work in accordance with this 
procedure. 

Contractors acknowledge that they will work all 
employees in accordance with their trade/licence or skill 
competence and recognise employees will be worked 
within their assigned classification. 

Furthermore, where the nature of the work requires or 
where circumstances arise an employer may require a 
non-tradesperson to undertake duties of a routine or 
general nature which he would not normally perform 
within his classification but for which he is competent. 

In such circumstances the employee will be paid at the 
higher rate of pay for which he is classified. 

19.—No Extra Claims. 
Except in respect to Clause 21.—Liberty to Apply of 

this Order, it is a condition of this Order that the Unions 
undertake for the term of this Order not to pursue any 
extra claims in respect to construction work on the 
Burrup Peninsula except where consistent with National 
Wage Case Principles. 

20.—Saving. 
Neither this Order nor any part thereof shall be used 

by the employers or the Unions before any Industrial 
Tribunal or in private negotiation in respect of pro- 
ceedings by or against any other employer or Union as it 
is recognised that the conditions of this Order relate only 
to the special and isolated circumstances which exist in 
respect to construction work on the Burrup Peninsula. 

21.—Liberty. 
Liberty is reserved to the Unions to apply to amend 

this Order in respect to — 
(1) Clause 11.—Special Conditions of Employment 

Payment: Subject to agreement between the parties that 
there has been substantial compliance with the Project 
Dispute Procedure in Clause 18 of this Order up to 31 
March 1988, the Unions may apply to increase the 
amount prescribed in subclause (1) of Clause 11 of this 
Order from $100 per week to $115 per week to take effect 
from the beginning of the first pay period to commence 
on or after 1 April 1988 with a corresponding adjustment 
to the hourly rate calculation in subclause (9) of Clause 
11 of this Order. 

(2) Clause 16.—Cyclone Procedure. 

22.—Second Tier Restructuring and Efficiency 
Wage Increase. 

For the purposes of this Order the rates of pay 
prescribed in subclauses (3) (a), (5) and (6) of Clause 
10.—Wages of Part II — Construction Work of the 
Metal Trades (General) Award and the rates of wages 
prescribed in Clauses (2), (3) and (6) of the First Schedule 
— Wages of the Electrical Contracting Industry Award 
shall be increased by four per cent in accordance with the 
Second Tier Restructuring and Efficiency Principle of 
the State Wage Case Decision reported in the Western 
Australian Industrial Gazette, Volume 67 at page 435. 

This clause shall cease to operate in relation to 
employees bound by each of the Awards named in this 
clause at such date or dates that these employees become 
entitled to second tier payments by reason of 
amendments to the named Awards. 

Schedule of Respondents. 
Baulderstone Hornibrook Pty Ltd 
CBI/Concrete Constructions Joint Venture 
Clough Cape IPC Joint Venture 
Decmil Engineering and Construction (Aust) Pty Ltd 
Eglo Engineering Pty Ltd 
EPT/Fochi Joint Venture 
Geraldton Building Company Pty Ltd 
Harbourworks Clough Joint Venture 
Holland/McConnell Dowell Joint Venture 
James Watt (Electrical) Pty Ltd 
Leighton-TKK Joint Venture 
O'Donnell Griffin/Kent Joint Venture 
Ralph M. Lee (WA) Pty Ltd 
Simon Carves Australia 
Trans field Pty Ltd 
United Construction Pty Ltd 
Walter Wright (WA) Pty Ltd 
World Services/CBI Projects Pty Ltd 

Dated at Perth this 16th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Australian Builders' Labourers' Federated 
Union of Workers, Western Australian Branch 

and 
Building Management Authority. 

No. C700 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

Builders Labourers Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
28th day of October 1987. 

Order. 
WHEREAS a conference was held in Perth on the 28th 
day of October 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978, as amended, employees who are employed by 
the Applicant on the Ocean Reef Primary School 
site, Ocean Reef, shall be paid a site allowance of 50 
cents per hour for each hour worked in lieu of all 
allowances in Clause 9.—Special Rates of the above 
award except subclause (1) (f) and (1) (w). The free 
issue of safety boots and protective clothing shall be 
supplied pursuant to the terms of reference of the 
Western Australian Dispute Settlement Procedure. 

This Order is subject to any appeal made to the 
Australian Commission and subject to this 
provision shall take effect from the commencement 
of work on site and shall terminate on completion of 
work on the project. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Australian Builders' Labourers' Federated 
Union of Workers, Western Australian Branch 

and 
Building Management Authority. 

No. C701 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

Builders Labourers Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
28th day of October 1987. 

Order. 
WHEREAS a conference was held in Perth on the 28th 
day of October 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
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enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978, as amended, employees who are employed by 
the Respondent on the Community Centre Site in 
Endeavour Road, Whitfords, shall be paid a site 
allowance of 65 cents per hour for each hour worked 
in lieu of all allowances in Clause 9.—Special Rates 
of the above award except subclause (1) (f) and (1) 
(w). The free issue of safety boots and protective 
clothing shall be supplied pursuant to the terms of 
reference of the Western Australian Dispute 
Settlement Procedure. 

This Order shall take effect from the 
commencement of work on site and shall terminate 
on completion of work on the project. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
Baulderstone — Hornibrook. 

No. C629 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD 

No. 20 of 1973. 
Various Construction. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
28th day of October 1987. 

Order. 
HAVING heard Mr M. Keogh on behalf of the claimant 
and Mr T. Dobson on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978; Earthmoving and Construction Award No. 10 
of 1963 and Engine Drivers (Building and Steel 
Construction) Award No. 20 of 1973, as amended, 
employees who are employed by the Respondent on 
the Wanneroo Reservoir Pond Number 2 Site, 
Wanneroo, shall be paid a site allowance of 50 cents 
per hour for each hour worked in lieu of all 
allowances paid for disabilities experienced on site. 
The free issue of safety boots and protective 
clothing shall be supplied pursuant to the terms of 
reference of the Western Australian Dispute 
Settlement Procedure. 

This Order shall take effect from the commence- 
ment of work on site and shall terminate on 
completion of work on the project. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
DBM Contractors Pty Ltd. 

No. C628 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD 

No. 20 of 1973. 
Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
14th day of October 1987. 

Order. 
HAVING heard Mr R. Wade on behalf of the applicant 
and Mr D. Kleeman on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978; Earthmoving and Construction Award No. 10 
of 1963 and Engine Drivers (Building and Steel 
Construction) Award No. 20 of 1973, as amended, 
employees who are employed by the Respondent on 
the Port Hedland Shopping Centre Complex Site, 
Port Hedland shall be paid a site allowance of $1.10 
per hour for each hour worked in lieu of all 
allowances paid for disabilities experienced on site. 
The replacement of safety boots and T-shirts shall 
be made on a fair wear and tear basis. 

This Order shall take effect from the commence- 
ment of work on site and shall terminate on 
completion of work on the project. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
Decmil Australia Pty Limited. 

No. C791 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD 

No. 20 of 1973. 
Various Construction. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
30th day of October 1987. 

Order. 
WHEREAS a conference was held in Perth on the 30th 
day of October 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 

2] 

was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978; Earthmoving and Construction Award No. 10 
of 1963 and Engine Drivers (Building and Steel 
Construction) Award No. 20 of 1973, as amended, 
employees who are employed by the Respondent on 
the Sea Ripple Caravan Park Site, Karratha shall be 
paid a site allowance of 90 cents per hour for each 
hour worked in lieu of all allowances paid for 
disabilities experienced on site. The free issue of 
safety boots and protective clothing shall be 
supplied pursuant to the terms of reference of the 
Western Australian Dispute Settlement Procedure. 

This Order shall take effect from the commence- 
ment of work on site and shall terminate on 
completion of work on the project. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
De Vaugh & Partners and Another. 

No. C420 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD 

No. 20 of 1973. 
Engine Drivers Construction 
Earth Movers 
Builders Labourers 

SENIOR COMMISSIONER G.G. HALLIWELL. 
6th day of October 1987. 

Order. 
HAVING heard Mr M. Keogh on behalf of the claimant 
and Mr J. Birman on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978; Earthmoving and Construction Award No. 10 
of 1963 and Engine Drivers (Building and Steel 
Construction) Award No. 20 of 1973, as amended, 
employees who are employed by the Respondent 
shall be paid a site allowance of $1.10 per hour for 
each hour worked in lieu of all allowances paid for 
Special Rates of the above awards and for those 
disabilities experienced on site — exposure to 
weather conditions, wet and muddy underfoot and 
distance to amenities. The payment of seven cents 
per hour for each hour worked shall be paid for the 
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maintenance of the safety footwear. Protective 
clothing shall be replaced on a fair wear and tear 
basis. 

This Order shall take effect from the commencement 
of work on site and shall terminate on completion of 
work on the project. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
Frank Margaria. 

No. C623 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD 

No. 20 of 1973. 
Builders Labourers Construction 
Earth Movers 
Engine Drivers 

SENIOR COMMISSIONER G.G. HALLIWELL. 
7th day of October 1987. 

Order. 
HAVING heard Mr M. Keogh on behalf of the claimant 
and Mr D. Kleeman on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978; Earthmoving and Construction Award No. 10 
of 1963 and Engine Drivers (Building and Steel 
Construction) Award No. 20 of 1973, as amended, 
employees who are employed by the Respondent 
shall be paid a site allowance of 40 cents per hour 
foreach hour worked in lieu of all payments for 
confined space and wet underfoot. 

This Order shall take effect from the commence- 
ment of work on site and shall terminate on 
completion of work on site. 

(Sgd.) G.G. HALLIWELL, 
IL.S.l Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
Southdown Constructions Pty Ltd. 

No. C627 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD 

No. 20 of 1973. 
Various Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
28th day of October 1987. 

Order. 
HAVING heard Mr M. Keogh on behalf of the claimant 
and Mr D. Kleeman on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978; Earthmoving and Construction Award No. 10 
of 1963 and Engine Drivers (Building and Steel 
Construction) Award No. 20 of 1973, as amended, 
employees who are employed by the Respondent on 
the Beechboro Primary School Site, Beechboro, 
shall be paid a site allowance of 50 cents per hour for 
each hour worked in lieu of all allowances paid for 
disabilities experienced on site. The free issue of 
safety boots and protective clothing shall be 
supplied pursuant to the terms of reference of the 
Western Australian Dispute Settlement Procedure. 

This Order shall take effect from 2 September 
1987 and shall terminate on completion of work on 
the project. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

WA Journalists Union of Industrial Workers 
and 

Weekly Advertiser Newspapers Pty Ltd. 
No. C787 of 1987. 

Journalists Newspaper 

COMMISSIONER J.A. NEGUS. 
26th day of October 1987. 

Order. 
HAVING heard Mr C. Smyth on behalf of the applicant 
union and Mr W. Mansfield on behalf of the respondent 
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company, the Commission, pursuant to the powers con- 
ferred by the Industrial Relations Act 1979, and by 
consent, hereby orders:— 

That the Weekly Advertiser Newspapers Pty Ltd 
is to pay the following amounts of outstanding 
wages to the employees listed, within 21 days of the 
date herein. 

1. Mslngrid Jacobson $1022.58 
2. Ms Lauren Marks $2904.42 
3. Mr Nick Warren $2643.00 
4. Mr Peter Raftos $1517.34 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

WA Branch, Australasian Meat Industry Employees' 
Union, Industrial Union of Workers, Perth 

and 
WA Meat Commission, Robb Jetty Division. 

No. C646 of 1987. 

COMMISSIONER J.F. GREGOR. 
16th day of October 1987. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
presided over a conference between the abovementioned 
parties on 2 October 1987; and whereas the parties have 
met and conferred and have arrived at agreement on the 
matters in dispute, and have now therefore requested the 
Commission to issue an order in the terms of the agree- 
ment; now therefore, pursuant to the powers contained 
in section 44 (8) (a) of the said Act and other powers 
therein, the Commission hereby make the following 
order in the terms of the attached Schedule. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This order will be known as the Meat Industry 

(Western Australian Meat Commission — Robb Jetty 
Division) (Delegate/Rover) Order 1987. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Award Superseded. 
4. Description of Position. 
5. Duration. 
6. Termination. 
7. Payment. 
8. Commitment. 
9. Second Tier Negotiations. 
10. Operative Date. 

3.—Award Superseded. 
The Meat Industry (Western Australian Meat 

Commission — Robb Jetty Division) Award No. 16 of 
1976 as varied governs the conditions of employees 
employed by the respondent except where the provisions 
of that award are inconsistent with any term of this order 
and then the provisions of this order apply. 

4.—Description of Position. 
(1) A position of the AMIEU mutton floor delegate/ 

rover ("delegate/rover") will be created on a trial basis 
upon the terms and conditions contained in this order. 

(2) The position is full-time and is to be performed by 
the elected AMIEU mutton floor delegate appointed 
from time to time. 

(3) The delegate/rover is extraneous to the manning 
levels required by the respondent to operate the mutton 
chains during the 1987-88 season. 

(4) The delegate/rover is to attend to industrial 
relations matters as they arise on the mutton floor and in 
accordance with the provisions of this order. 

(5) The delegate/rover must work as directed by the 
supervisory staff on the mutton floor except where 
engaged in industrial relations matters pertaining to the 
mutton floor. 

(6) The delegate/rover is to liaise with supervisory 
staff concerning his movements on the mutton floor. The 
delegate/rover may only leave the mutton floor after the 
permission of the supervisory staff has been sought. 

(7) The delegate/rover may not attend to industrial 
relations matters arising outside the mutton floor or 
involving employees not employed on the mutton floor. 

(8) The delegate/rover is to make himself available for 
discussions with the respondent before and after 
slaughter kill times. 

5.—Duration. 
The term of the trial will continue while the respondent 

operates two mutton chains during the 1987-88 season or 
until 30 April 1988 whichever first occurs. 

6.—Termination. 
(1) The respondent may terminate the position of 

delegate/rover at any time. 
The applicant will not appeal the respondent's 

decision to terminate the position or cause any bans, 
limitations or industrial action to be taken against the 
respondent. 

(2) The position of delegate/rover is terminated in the 
event that the grievance procedure for dealing with 
industrial disputes is not followed. 

7.—Payment. 
(1) The delegate/rover will be paid daily teams 

earnings for mutton floor slaughtermen. 
(2) Each day mutton chain employees will process an 

additional 70 sheep, lambs, rams or goats in excess of the 
100 bodies per man per day tally required without such 
employees being paid for the 70 additional carcasses. 

8.—Commitment. 
The delegate/rover undertakes to assist the respondent 

in the introduction of new technology onto the mutton 
floor and to assist in the development of procedures to 
satisfied EEC requirements. 

9.—Second Tier Negotiations. 
Any assistance given the delegate/rover to the 

respondent referred to in paragraph seven above will not 
be precluded from discussions and negotiations in 
relation to second tier wage increases. 

10.—Operative Date. 
This order is operative from 23 September 1987. 

57291—7 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — order arising from a conference. 

Goldsworthy Mining Limited 
and 

Transport Workers' Union of Australia, 
Industrial Union of Workers, 

Western Australian Branch and Others. 
No. C680 of 1987. 

Various Mining Mining — Iron 
Classifications 

COMMISSIONER J.F. GREGOR. 
20th day of October 1987. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
presided over a conference between the abovementioned 
parties on 13 October 1987; and whereas the parties have 
met and conferred and have arrived at an agreement on 
the matters in dispute, and have now therefore requested 
the Commission to issue an order in the terms of that 
agreement; now therefore, pursuant to the powers con- 
tained in section 44 (8) (a) of the said act and all other 
powers therein, the Commission hereby makes the 
following order in terms of the attached Schedule. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule 1. 
Insert new subclauses (1) (d) (iii) and (iv) into Clause 

28.—Special Rates and Provisions. 
(d) (iii) Notwithstanding the provision of 

paragraph (d) (ii) the following will apply: 
(aa) Any employee, who is in receipt of 

a lesser Grouping than Group 1, 
shall be entitled to claim Group 1 
for the period they are engaged in 
the task of Dump Spotting, 

(bb) Any employee, who is required to 
wash Manhauls in the Mine Area, 
shall be entitled to claim Group 1 
for the period they are engaged in 
performing that task. 

(cc) Shay Gap Bus Drivers, who 
temporarily transfer from bus 
driving duties to other duties, in the 
Mine Area (e.g. driving haulpaks), 
will be paid the appropriate 
Disability Grouping allotted for the 
task being performed, while so 
engaged on that temporary 
transfer. 

(dd) Laboratory Assistants or Tech- 
nicians who are required to carry 
out pulverising of samples in a non- 
airconditioned environment, are 
entitled to claim Group 1 for the 
period they are engaged in 
pulverising in a non-airconditioned 
environment. 

(d) (iv) Claims, due to changed circumstances, for 
the changing of Disability Groups for any 
classification or for payment of a higher 
Disability Payment whilst temporarily so 
engaged in that function, shall only be 
paid with the approval of the Western 
Australian Industrial Relations 
Commission. 

CONFERENCES — 
Matters referred — 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — demarcation. 

West Australian Government Railways Commission 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and 

the Australasian Society of Engineers, Moulders and 
Foundry Workers, Industrial Union of Workers, 

WA Branch. 
No. CR717 of 1987. 

RAILWAY EMPLOYEES AWARD 
No. 18 of 1969. 

Various Government Railways 

COMMISSIONER O.K. SALMON. 
Perth 14th day of October 1987. 

Declaration. 
WHEREAS a matter was referred for hearing and deter- 
mination pursuant to section 44 (9) of the Industrial 
Relations Act 1979 concerning the performance of 
welding and jet arcing work by fitters in the fitting shop 
at Midland Workshops; and having heard Mr A. Hassell 
on behalf of the West Australian Government Railways 
Commission, Mr A. Stafford on behalf of the 
Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, WA 
Branch and Mr J. Sharp-Collett on behalf of the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia; and for the reasons given by the 
Commission to the parties and recorded on transcript on 
the 14th day of October 1987 the Commission pursuant 
to the powers conferred on it under the said Act, hereby 
declares: 

That the work of welding and jet arcing which 
formed the subject of dispute in C717 of 1987 
between the West Australian Government Railways 
Commission and fitters employed at the Midland 
Workshops is work that such fitters may be lawfully 
and reasonably required to perform in the ordinary 
course of their work. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 46 — interpretation. 

Cockburn Cement Limited 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and the Electrical Trades Union 
of Workers of Australia (Western Australian Branch), 

Perth. 
No. CR24 of 1987. 

METAL TRADES (GENERAL) AWARD 1966, 
Part 1, General No. 13 of 1965. 

Various Cement Industry 

COMMISSIONER O.K. SALMON. 
Perth 21st day of October 1987. 

Order. 
WHEREAS on the application of Cockburn Cement 
Limited the Commission was required to declare the true 
interpretation of the Metal Trades (General) Award No. 
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13 of 1965; and whereas on 31 March 1987 and 21 
October 1987 the Commission heard arguments from the 
company and the Amalgamated Metal Workers and 
Shipwrights Union and the Electrical Trades Union of 
Australia (WA Branch) Perth; and whereas on 21 
October 1987 the Commission found that the terms of 
the said award were not ambiguously expressed; now 
therefore for the reasons given in the transcript of 
proceedings on 21 October 1987 the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders: 

That the application of Cockburn Cement 
Limited requiring the Commission to declare the 
true interpretation of the Metal Trades (General) 
Award No. 13 of 1965 be dismissed. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — reference of dispute. 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 

and 
Robe River Iron Associates. 

No. CR186 of 1986. 

Fitters Mining (Iron Ore) 

COMMISSIONER W.S. COLEMAN. 
30th day of September 1987. 

Order. 
WHEREAS the applicant sought and was granted leave 
to withdraw this application the Commission, pursuant 
to the powers conferred on it by the Industrial Relations 
Act 1979 hereby orders — 

That the application be withdrawn by leave. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — reference of dispute. 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 

and 
Robe River Iron Associates. 

No. CR118 of 1986. 

Fitters Mining (Iron Ore) 

COMMISSIONER W.S. COLEMAN. 
30th day of September 1987. 

Order. 
WHEREAS the applicant sought and was granted leave 
to withdraw this application the Commission, pursuant 
to the powers conferred on it by the Industrial Relations 
Act 1979 hereby orders — 

That the application be withdrawn by leave. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — reference of dispute. 

The Australian Workers' Union, West Australia 
Branch, Industrial Union of Workers 

and 
Hamersley Iron Pty Ltd. 

No. CR339 of 1987. 

AWU mine worker one Mining (Iron Ore) 

COMMISSIONER W.S. COLEMAN. 
22nd day of October 1987. 

Termination of employment — unfair dismissal — 
damage to equipment — employee's negligence and 
attitude to supervision cause for dismissal — onus 
on applicant not discharged — application 
dismissed. 

Reasons for Decision. 
THE COMMISSIONER: The Applicant Union seeks re- 
employment for Mr Brundin whose contract of service 
with the Respondent Company was terminated with 
notice following an investigation into what was alleged to 
be his continuing negligence contributing to unsafe 
behaviour and attitude. 

The event which gave rise to the investigation referred 
to in the letter of termination involved the damage 
caused to the bull hose of a drilling rig on which Mr 
Brundin was working as an "offsider". The circum- 
stances of that incident gave the Respondent employer 
cause to review Mr Brundin's record of service and 
conclude that his continuing employment posed a threat 
to his own safety and to that of other employees. In 
submissions made in response to the Applicant Union's 
claim, the Respondent also cited incidents which have 
occurred during Mr Brudin's employment which have 
given cause to doubt his honesty and trustworthiness. 

In seeking to establish the unfairness of the dismissal, 
the Applicant Union argues that Mr Brundin was denied 
natural justice in that the investigation conducted by the 
Respondent Company did not comply with the 
procedure set down by the parties. In the investigation of 
Mr Brundin's actions over the damage to the bull hose, 
the Applicant Union claims that it is unfair that the 
Company should have recourse to the employee's history 
of service. Furthermore, it argues that matters not 
recorded on his personal file should not be subject to 
consideration in the determination of the dismissal. The 
Applicant Union submits that on the facts presented at 
the investigation there was insufficient proof for the 
Company to conclude that Mr Brundin had been 
negligent and that his actions resulted in the bull hose 
being damaged. It further submits that but for this 
incident Mr Brundin would still have employment with 
Hamersley Iron and therefore in the absence of con- 
clusive proof of fault on Mr Brundin's part, he should be 
restored to a position with the Company. 

Through witnesses the Applicant Union seeks to 
demonstrate how Mr Brundin was denied Union repre- 
sentation at the commencement of the investigation and 
how the enquiry assumed that Mr Brundin had been 
negligent. Opinions were expressed by witnesses on the 
harshness of penalties previously incurred by Mr 
Brundin over incidents of safety and discipline. 
Assessments were made on how inadequate his training 
and supervision had been with respect to the per- 
formance of his duties on the drilling rig. Information 
was tendered on how damage to the bull hose was beyond 
Mr Brundin's control as an "offsider". Mr Brundin 
provided evidence on the incident of the damaged bull 
hose, on circumstances which led to a ban from truck 
driving and disciplinary action against him over breaches 
of isolation procedures. He attempted to explain the 
incidents involving the falsification of a statutory 
declaration and a wages time sheet. 
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The Applicant Union seeks to show that the 
Respondent employer acted harshly and oppressively in 
terminating Mr Brundin's services on the pretext of what 
is claimed to be unproven allegations of negligence in the 
performance of his duties. The subsequent references to 
this employee's history are characterised by the 
Applicant as an attempt to rationalise the decision taken. 
Witnesses from Hamersley Iron were unable to state that 
the damage to the bull hose was, without doubt, caused 
by Mr Brundin's inattention. On the Applicant Union's 
assessment of the circumstances, the dismissal of Mr 
Brundin was unfair. However, this argument notwith- 
standing, there were submissions which went to issues of 
mitigation. The alleged inadequacy of Mr Brundin's 
training and supervision on the drill and the fact of 11 
years' service with the Company were cited as matters of 
relevant consideration. 

For the Respondent Company the dismissal was the 
exercise of the legal right to terminate Mr Brundin's 
contract of employment. This action followed a review 
of the employee's service which was brought about by the 
incident on the drill rig. The issue was not and could not 
be looked at in isolation albeit that the damaged bull 
hose was seen as "the last straw". The Respondent 
employer was no longer prepared to countenance Mr 
Brundin's continued employment. As to the Applicant 
Union's assertions that Mr Brundin was denied natural 
justice in the conduct of the enquiry, these are denied. 
Indeed, a witness for the Applicant Union conceded that 
there was no inconsistency between the agreed procedure 
and the investigation that preceded Mr Brundin's 
dismissal. 

The Applicant Union approached this matter by 
requiring the Respondent Company to show beyond 
reasonable doubt, that Mr Brundin caused the damage to 
the bull hose. It then contents itself that the Company's 
failure to discharge this onus demonstrates the harshness 
of the dismissal. The import of this approach is that the 
Respondent Company's failure to prove the allegation 
on the standard of proof set by the Applicant Union 
results in the dismissal being harsh and oppressive. The 
Union therefore claims to have satisfied the onus it 
carries by showing that the Respondent Company failed 
to prove the case. This approach is misconceived. In the 
circumstances of a summary dismissal the onus is on the 
Respondent employer to show that on balance, the 
conduct which precipitated the unilateral termination of 
the contract did in fact occur. However, as in the circum- 
stances of this case, where termination of employment is 
effected with notice, that action is in accordance with the 
contract of employment. The onus is on the employee to 
show that the termination of employment was an unfair 
exercise of the contractual entitlement and the issue 
cannot be confined to the pretext on which that right was 
invoked. In the words of Kelly C. as he was then:— 

An employer has the right to terminate the 
services of an employee but it is not an unqualified 
right. An employee has the right to remain in his 
employment, but it is not an unqualified right. The 
right to terminate the employment in the one case 
and to retain the employment in the other case have 
attendant obligations. An employer may dismiss an 
employee but if, in all of the circumstances, the 
dismissal is shown to the Commission to represent 
an unfair exercise of the right of dismissal the 
Commission will interfere with that exercise of the 
right, and will, to the extent that appears fair, 
protect the employee in his employment. However if 
the employee so conducts himself that, in all of the 
circumstances, his conduct can be seen as incon- 
sistent with his obligations as an employee, he will 
have great difficulty in satisfying the Commission 
that it should interfere on his behalf. It is an area 
which the equitable maxim that "He who comes 
into equity must come with clean hands" is far from 
inappropriate. 

(59 WAIG 11, at 12) 

67 W.A.I.G. 

Despite the valiant efforts of the Applicant Union's 
advocate to circumscribe the issue to the proof of Mr 
Brundin's responsibility for damage to the equipment, 
and to protect the employee from a scrutiny of his record 
of service, there were matters which in all of the circum- 
stances of the termination had to be addressed. 

I find that the damage to the bull hose on the drilling 
rig resulted from Mr Brundin's inattention to his duties 
as an "offsider". His performance in various positions 
in the Respondent Company's operations over a con- 
siderable period of time have been marked by incidents 
caused by his negligence and disregard for safety. Mr 
Brundin's attitude to his employer and particularly to 
supervision were demonstrated at the hearing. After 
considering all of the facts of the case I cannot find cause 
whereby the Commission should interfere with the 
Company's exercise of its legal entitlement to terminate 
Mr Brundin's services. The Applicant Union has not 
discharged the onus it carries in this matter. The claim is 
dismissed. 

Appearances: 
Mr C. Butcher on behalf of the Claimant. 
Mr A. Cameron on behalf of the Respondent. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — reference of dispute. 

The Australian Workers' Union, West Australia 
Branch, Industrial Union of Workers 

and 
Hamersley Iron Pty Ltd. 

No. CR339 of 1987. 

AWU mine worker one Mining (Iron Ore) 

COMMISSIONER W.S. COLEMAN. 
22nd day of October 1987. 

Order. 
HAVING heard Mr C. Butcher on behalf of the 
Claimant and Mr A. Cameron on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — dispute re rate of pay. 

West Australian Branch, Australasian Meat Industry 
Employees' Union, Industrial Union of Workers, Perth 

and 
Tip Top Abattoirs. 
No. CR573 of 1987. 

Meat Worker Meat Industry 

COMMISSIONER J.F. GREGOR. 
26th day of October 1987. 

Order. 
WHEREAS the Applicant today sought and was granted 
leave by the Commission to withdraw its application, the 
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Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — matter remitted from Full Bench on 

appeal — compensation. 

Royal Australian Nursing Federation 
Industrial Union of Workers 

and 
Bamboo Creek Mine Management Ltd. 

No. CR616 of 1986. 

Occupational Health Mining 
Nurse and Safety Officer 

COMMISSIONER O.K. SALMON. 
7th day of October 1987. 

Unfair dismissal — appeal to Full Bench over reinstate- 
ment — remitted — compensation ordered in 
applicant's favour. 

Reasons for Decision. 
THE COMMISSIONER: In my reasons for decision 
dated 11 November 19861 concluded that I should make 
an order requiring the Company to offer Miss Duke a 
new contract of service without loss of rights due to her 
previous employment. The order issued on 5 January 
1987 and the substance of it was: 

That Bamboo Creek Mine Management Limited 
offer Barbara Jean Olivia Duke, a contract of 
service in the capacity of Occupational Health 
Nurse and Safety Officer with salary and conditions 
of employment according to the contract of service 
between herself and Bamboo Creek Mine Manage- 
ment in force on the 3rd day of September 1986; and 
that with respect to all rights in employment that 
accrue through continuous service, and insofar as 
such rights have not been discharged under the 
contract of service in force on the 3rd day of 
September 1986; a contract of service hereafter 
entered into between Barbara Jean Olivia Duke and 
Bamboo Creek Mine Management Limited shall be 
deemed to have commenced on the 2nd day of 
December 1985. 

On 10 March 1987 the Full Bench upheld my decision 
relating to Miss Duke's unfair dismissal but considered 
that it would have been more appropriate had I made an 
order for compensation rather than re-employment. An 
order issued whereby the matter was remitted to me "for 
further hearing and the determination of compensation 
for loss of employment". 

In the hearing on 11 May 1987 both advocates raised 
the fact that I did not order compensation equal to wages 
lost by Miss Duke during the period from her date of 
dismissal and the date upon which a new contract of 
service would be entered into. Neither advocate appeared 
to fully understand my reasons for taking that course 
although both of them gave it weight in their submissions 
concerning the appropriate amount of compensation to 
be awarded. 

I think I should explain that my purpose was to extend 
some consideration to the company in view of my 
decision to order that a new contract of service be entered 
into in the light of my finding about Miss Duke not being 
a model employee. I tried to do all I could to allow a new 
relationship to be firmly established and I thought that 

consideration of the kind extended, which I might add 
was a most unusual course to follow, would help to 
remove any residual rancour on the respondent's part 
that might militate against the best result. I also though 
Miss Duke would strive to establish herself as a long term 
employee of the company. 

I make this explanation in view of the line of argument 
adopted by Mr Gifford on the subject of compensation. I 
did not give consideration to the likelihood of Miss 
Duke's new employment being ended at the termination 
date of her original contract of service. Therefore, in the 
light of the circumstances that have developed since I 
made the order I am not moved by Mr Gifford's 
reasoning, and furthermore in fixing an amount of 
compensation I think I should have regard for Miss 
Duke's loss of salary before my order issued. 

Miss Duke testified on the difficulty she has faced in 
trying to find suitable employment and there is no doubt 
in my mind that she has genuinely tried to do so. There 
are other costs that have been imposed upon her as a 
result of her losing her employment that should be given 
weight in my decision. In all of the circumstances I think 
that $10 (XX) is a fair and reasonable compensation figure 
and I will make an order requiring the respondent 
company to pay Miss Duke this amount. 

Appearances: 
Mr M.A. Jahn on behalf of the applicant. 
Mr R.H. Gifford on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — matter remitted from Full Bench on 

appeal — compensation. 

Royal Australian Nursing Federation 
Industrial Union of Workers 

and 
Bamboo Creek Mine Management Ltd. 

No. CR616 of 1986. 

Occupational Health Mining 
Nurse and Safety Officer 

COMMISSIONER O.K. SALMON. 
7th day of October 1987. 

Order. 
HAVING heard Mr M.A. Jahn on behalf of the 
applicant and Mr R.H. Gifford on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That Bamboo Creek Mine Management Ltd pay 
Barbara Jean Olivia Duke $10 (XX) as compensation 
for loss of employment. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — matter referred for determination 

re dismissal of a worker. 

Royal Australian Nursing Federation, 
and 

Golds worthy Mining Limited. 
No. CR329 of 1987. 

Nursing Sister Mining — Iron Ore 

COMMISSIONER J.F. GREGOR. 
21st day of August 1987. 

Termination of employment — unfair dismissal — staff 
employee dismissed for alleged incompetence — no 
proper investigation or counselling conducted — 
dismissal found to be unfair — compensation 
ordered. 

Reasons for Decision. 
THE COMMISSIONER: On 11 June 1987, a conference 
was conducted by the Commission as constituted in 
Perth to discuss a dispute between the parties concerning 
the termination of the services by the Respondent of a 
member of the Applicant Federation. At the conclusion 
of that conference, the matter had not been settled by 
agreement and became the subject of a Memorandum of 
Matters for Hearing and Determination under section 44 
of the Industrial Relations Act 1979. The Schedule to 
that Memorandum describes the dispute in the following 
terms: 

On 8 May 1987, the services of Sister Iris Smith 
were terminated by the Respondent. 

The Claimant Federation, says that the dismissal 
is unfair and seeks a Declaration to that affect and 
an Order for re-employment. The Respondent says 
the dismissal was fair and objects to the issue of a 
Declaration and an Order. 

The hearings of the matter referred were conducted in 
Perth on 27, 28 and 29 July and the decision of the 
Commission was reserved. 

Goldsworthy Mining Limited (GML) the Respondent 
in this application, conducts an iron ore mining 
operation in the Pilbara. The operation is located at three 
main centres. One is the port facility located at Port 
Hedland the other two are inland at Goldsworthy and 
Shay Gap. The latter two locations have employees in 
residence and both have a medical centre. 

On 12 April 1985, Sister Iris Smith, a member of the 
Royal Australian Nursing Federation (RANF), was 
employed by GML as Relief Sister. During each fort- 
night she was deployed to work five days at the Shay Gap 
Medical Centre and five days at Goldsworthy. This 
continued until 20 February 1987 when she was 
appointed as the Permanent Registered Nurse at the 
Goldsworthy Medical Centre. On 8 March 1987 her 
employment contract was terminated immediately, but 
with payment of 30 days pay in lieu of notice. It is this act 
of termination of contract, which gives rise to the debate 
now before the Commission for adjudication. The 
RANF asserts that while the termination may not have 
been unlawful, that it came without explanation or 
warning and as such was a devastating blow to Sister 
Smith. In short, the employer exercised its legal right to 
terminate in an unjust and unfair manner and it is a case 
in which the circumstances demand that the Commission 
interfere with the exercise of the employer's right and 
order reinstatement of employment and restoration of 
entitlements. 

Both of the parties presented extensive evidence in 
support of their arguments. The following is a recitation 
of that evidence so far as it is relevant to the deter- 
mination of the key issues before the Commission. 

From her evidence it is apparent that Sister Smith is a 
Nursing Sister of some 30 years standing; with the 

exception of the past two years her experience has been 
for the most part as a Theatre Sister. Her skills in this 
type of nursing were attested to by Dr W.J. Boerema, 
who had worked in association with her for approxi- 
mately seven years. On her employment with GML, she 
had undertaken courses in community based nursing to 
increase her skills and in addition she received advice 
from the Charge Sisters during the course of her duties. 
Sister Smith kept much to herself and her community 
involvement outside of work was limited to golf and 
aerobic swimming. She had not been completely satisfied 
with her role as a Relieving Nurse and had expressed her 
disatisfaction to the Company in writing (Exhibit R3). 
However she claimed that she had no indication of any 
disatisfaction by her employer with her approach to her 
duties prior to her dismissal and that any differences 
between herself and other medical staff, had been 
discussed in a professional manner within the confines of 
the Medical Centre. 

It came as a surprise therefore, when on 8 March 1987 
she was told by Mr Hewlett, the Company officer with 
managerial responsibility for medical services, that her 
services were terminated. Sister Smith claims that only 
the broadest reasons were given and were in such general 
terms so as to amount to no reason at all that she could 
possibly check. Because of this, she made enquiries with 
more senior Company officers. However, the responses 
she received from them, were either contradictory or 
again expressed general complaints. The nature of these 
complaints she says are hidden from her under a cloak of 
confidentiality. The end result being that she was 
defenceless against the accusations, because she neither 
knew her accusers nor their complaints. She was 
however, able to discuss the alleged complaints of a 
medical officer, who it had been said had made 
comments about her work, but she states that he denied 
ever making any such complaints. 

According to Sister Smith, the Company continued to 
refuse to particularise its complaints even though it was 
asked to do so on her behalf by the RANF. However, 
during the hearings, Mr Gifford who appeared on behalf 
of GML, challenged Sister Smith on five grounds which 
related to her conduct as a Nurse. Sister Smith denied all 
the charges made, asserting that at all times her work had 
been conducted on a professional basis. 

To support the statements made by Sister Smith, Ms 
Handmer, who appeared for the RANF, called evidence 
from Sisters P. Young, A. Boroerema and M. Otey, who 
had worked with her at GML for varying periods of time. 
Each of the witnesses attested to Sister Smith's caring 
approach to her work. Sister Otey though, did recall 
under cross examination that she complained to manage- 
ment about a disproportionate workload falling upon 
her because patients attending the Centre expressed a 
preference to be attended by her rather than Sister Smith. 
However, in saying this Sister Otey said that she did not 
complain about Sister Smith's conduct as a Nurse. 
Further evidence was taken from Mr J. Broad, who 
advised the Commission of the steps taken by him to 
ascertain the causes of the dismissal of Sister Smith. He 
also commented upon what he perceived to be the 
community understanding of Sister Smith's approach to 
her work. 

The principal witness for the Respondent was Mr Peter 
Hewlett, who as Administration Superintendent has 
operational responsibility for the Respondent's Medical 
Centres. He related to the Commission, that he had 
become aware of dissatisfaction with Sister Smith's 
approach to her work by direct advice from someone in 
the community, but more particularly through the 
Charge Nurses at both Shay Gap and Goldsworthy. He 
discussed the issue with the Charge Nurses after Sister 
Smith's letter concerning her deployment as a Relief 
Sister was received (Exhibit R3). This prompted him to 
appoint Sister Smith as a permanent Sister at 
Goldsworthy, because he though she might settle down. 
He did this against an expression of caution from Sister 
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Warne, the Charge Nurse at Shay Gap. Further, he did 
not tell Sister Smith about his concerns because it did not 
occur to him at the time. 

Three weeks after the appointment. Sister Warne told 
Mr Hewlett of what were more pressing concerns about 
her perceptions of Sister Smith's approach to her work. 
Mr Hewlett asked Sister Warne to put her concerns in 
writing and this was done (Exhibit R4). He reported the 
matter to senior management with a recommendation 
that Sister Smith's contract of service be terminated, but 
he did not investigate any of the matters canvassed in 
Sister Warne's letter, because he did not think it 
necessary to question his subordinate line officers. 
Similar concerns to those of Sister Warne were expressed 
to him by Sister Pegly, who had been a Relief Sister for a 
short time at Goldsworthy and as with Sister Warne he 
asked her to comment on her feelings in writing (Exhibit 
R2). He then said he heard no more of the matter until he 
was directed to proceed to Shay Gap to execute the 
termination. According to him, the decision to dismiss 
Sister Smith was made at high level of management and 
apparently without further investigation. Of the final 
interview with Sister Smith, he says that he did confront 
her with a number of complaints, but he concedes that he 
declined to reveal the source of some because of 
confidentiality. 

Sister Judy Warne, the Charge Sister at Goldsworthy 
related her experiences with Sister Smith whom she 
asserts was difficult to get along with. She had earlier in 
Sister Smith's employment raised a number of issues 
concerning day to day matters in the Medical Centre. 
However, the response had been brusque and aggressive 
and so she had abandoned raising issues directly pre- 
ferring to tackle problems on a round table basis. This 
approach too was not successful and she became quite 
concerned as to how the problem could be approached. 
In the end, the position became so desparate that she 
raised it with Mr Hewlett, not with the intention of 
removing Sister Smith but to seek assistance from senior 
management with a personnel management problem 
which needed resolution, not only for the good of the 
medical staff, but in the community interest as well. This 
was because greater numbers of the community were 
expressing a preference to have medical services delivered 
by staff other than Sister Smith. 

In further evidence, Sister Warne said that she had no 
prior notice of the intention to terminate the services of 
Sister Smith, until Mr Hewlett had discussed with her on 
8 March 1987, when he came to Shay Gap for the 
expressed purpose of terminating the contract. 

Evidence was also received from Mr E.G. Grace, who 
is the Charge Nurse at Goldsworthy. He related a series 
of incidents along a similar vein to that of Sister Warne. 
In short, his approach to Sister Smith was that after some 
personal conflict with her when she first commenced, he 
took the line of least resistance and kept out of her way 
when she was relieving at Goldsworthy. He acknowledge 
the antipathy between them, which was apparent in the 
letter written by Sister Smith to the Company on 24 July 
1986 (Exhibit R3). 

Two further witnesses were called to give personal 
accounts of experiences with Sister Smith. Mrs Karen 
Sinclair related a series of events which occurred when 
she sought treatment late one evening, while Mrs Peta 
Paterson gave evidence of a conversation between her 
and Sister Smith which took place in the Medical Centre. 

There was a large volume of witness evidence 
presented during this case. 1 have carefully considered it 
and have formed the following impressions. Sister Smith 
is a highly experienced Theatre Sister and her employ- 
ment as a community based nurse by GML renewed a 
patient relationship which she had probably not 
experienced since her general nursing days. It was to be 
expected therefore, that she might take some time to 
settle into the role. From my observations of her as a 
witness and during these proceedings, I perceived her as a 
person who makes decisions quickly and positively, no 
doubt the product of her long experience in surgical 

nursing. However, once decisions were made and 
particularly under cross examination, she displayed 
indications that it would be difficult to change her views 
once they were stated. It could well be this trait which 
lead her to early disagreements with both of the Charge 
Sisters, as indeed it might concern some more sensitive 
members of the community who presented at the Medical 
Centres for treatment, or indeed other medical 
professionals. 

However, this does not of itself make her an employee 
who is professionally incapable of performance of her 
duty such that her employment ought to be terminated, 
because it is a problem which is most readily amenable to 
change by counselling. Such counselling never occurred 
and was never contemplated. Sister Smith was appointed 
to a permanent position, notwithstanding that the 
management had been made aware of the problem and 
had received cautionary advice from the Charge Sisters. 

If this was the only issue raised in these proceedings, 
my analysis would stop at this point. However, other 
issues of a more serious nature have been canvassed as a 
justification for the action taken. In all but two of the 
allegations, the quality of the evidence is insufficient to 
justify a finding which favours the respondent's 
position. It has either failed to properly investigate the 
allegations, or the evidence is circumstantial. The 
exceptions are in respect of medical records and equip- 
ment operation in the Medical Centre and in the incident 
involving Mrs Sinclair. While these exceptions are 
adverse to Sister Smith, they do not in my view constitute 
conduct which of itself goes to the root of the contract. 
Had the plea for assistance from Sister Warne been 
heeded, they are matters which may well have been 
avoided by early counselling. 

In his argument, Mr Gifford drew my attention to two 
specific matters, which he said were important for the 
purposes of my assessment. First, he said that the 
absence of a procedure to review the dismissal did not 
detract from the respondent's right to terminal. The 
existence of a scheme which operated in respect to other 
workers was not of consequence. I agree with him, but 
this does not relieve the respondent of a duty to act with 
fairness to any of its employees, because if it does not, it 
will surely attract the intervention of this Commission 
acting in accordance with the dicta in the Undercliffe 
Case [Undercliffe Nursing Home v. Federated 
Miscellaneous Workers' Union of Australia 1985 (65 
WAIG 385)] and as it has been further described in the 
Acosta Case [Australian Workers' Union v. Robe River 
Iron Associates 1987 (67 WAIG 740)]. Secondly, he says 
that the lack of counselling is not fatal when considering 
the correctness of the respondent's action. In support he 
referred to the Federated Miscellaneous Workers Union 
v. Uniting Church of Australia Trinity Parish 1986 (66 
WAIG p. 1291 at p. 1292): 

Finally, it is not the case that in every instance 
contemporary standards of industrial justice require 
a warning of potential dismissal before a dismissal 
can be fairly effected for unsatisfactory service. 
Each case must be looked at in the light of its own 
circumstances [see: Sewards v. Cannon Copiers 
Australia Pty Ltd (1983) 5 IR 227], 

1 read the Full Bench as clearly conditioning the state- 
ment that it is not the case that in every instance a 
warning is required, with the rider that each case must be 
looked at in its own circumstances. 

On the circumstances in this case, it is clear that there 
were problems identified with Sister Smith's approach by 
her Line Supervisor, who tried to remedy them. When 
she could not do so, she quite properly asked for 
assistance. Her advice of caution was ignored and the 
respondent placed Sister Smith without any expression 
of concern in a position which had the potential to 
exacerbate the problems, it then dismissed her in a pre- 
emptory fashion when those problems occurred. While 
the action was quite lawful, it was in my view unfair and I 
find accordingly. 
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The question remains as to remedy. The RANF seeks 
reinstatement. The dicta in this area has been most 
recently described in a decision of the Full Bench 
between Max Winkless Pty Ltd and Graham Lesley Bell 
and Neville Gordon Bent [1986 (66 WAIG 847 at 848)], 
where the Full Bench's comments are recorded as 
follows: 

The Industrial Relations Act 1979 in providing for 
reinstatement provides a remedy which is not 
available at common law and which would not 
otherwise be available. Indeed, we are of the 
opinion that the prime object of section 29 (b) (1) of 
the Act is to ensure that the continuity of employ- 
ment is not disturbed unfairly. Reinstatement 
should thus be seen as the primary remedy afforded 
by the subsection. Where as here, the dismissal has 
been found to be unfair, in our view the Commis- 
sion should look to reinstatement of the employ- 
ment unless there is good reason to do otherwise. 
Traditionally, that had been the approach adopted 
in proceedings of this nature in this 
Commission . . . 

and later in the same paragraph — 
This is not to say that reinstatement should be 

automatic in cases of unfairness... It has been long 
recognised that reinstatement should not be ordered 
where it is impractical, nor where management has a 
genuine distrust and lack of confidence in the 
employee, nor if reinstatement would adversely 
affect staff morale or general discipline ... In other 
words reinstatement should not be contemplated 
without full regard for the consequences and that we 
take to be the import of the views expressed in 
Slonim v. Fellows (1984) 8 IR 175 by Wilson J. at 
181 that the power to order re-employment "will 
always be a power to the exercise with caution 
having regard to the circumstances in the case". 

It is clear to me from the proceedings in this matter 
that a chain of events that has occurred as evoked such 
bitterness and conflict, that many of the cautionary 
reasons against reinstatement nominated in the cited case 
are present. It is apparent there is conflict and concern 
and a possible lack of confidence and without doubt, 
staff morale could be affected. But in my view the over- 
riding consideration in this remote area community, is 
that the public confidence in the operations of the 
Medical Centre must be a paramount consideration and 
it is for this reason that I intend not to issue an order of 
reinstatement, but to fix compensation for unfair 
dismissal and for that purpose this matter will be listed 
for further hearing to hear argument from the parties on 
the quantum of compensation to be ordered. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — matter referred for determination 

re dismissal of a worker. 

Royal Australian Nursing Federation, 
and 

Goldsworthy Mining Limited. 
No. CR329 of 1987. 

Nursing Sister Mining — Iron Ore 

COMMISSIONER J.F. GREGOR. 
1st day of October 1987. 

Termination of employment — unfair dismissal — 
supplementary reasons for assessment of compensation. 

Supplementary Reasons for Decision. 
THE COMMISSIONER: On 21 August 1987 I issued 
Reasons for the Decision that support my finding that 
Sister Iris Smith was unfairly dismissed by the 

respondent. The Reasons detail the circumstances which 
led me to conclude that reinstatement was not an 
appropriate remedy and on page 10 of my decision I 
wrote: 

. . . that I intend not to issue an order of 
reinstatement, but to fix compensation for unfair 
dismissal and for that purpose this matter will be 
listed for further hearing to hear argument from the 
parties on the quantum of compensation to be 
ordered. 

Subsequent to the isue of the decision I received advice 
from the parties to the effect that they were prepared to 
meet and discuss the question of compensation. On 15 
September 1987 a conference pursuant to section 32 of 
the Industrial Relations Act 1979 occurred. The parties 
could not reach agreement at the conference and I 
indicated that a hearing would take place on 21 
September 1987.1 was told during that hearing that there 
had been further discussions between the parties but as 
there was no resolution to the debate that arbitration was 
necessary. 

The assessment of compensation is discretionary but 
there are guidelines to assist the Commission. Most 
recently the Full Bench in Burswood Management 
Limited and Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
Branch, Union of Workers (67 WAIG 1529) has re-stated 
the dicta to be applied as follows: 

The power to award compensation in such 
circumstances exists according to the most 
authoritative view at present (see Robe River Iron 
Associates v. the Association of Draughting, 
Supervisory and Technical Employees Western 
Australian Branch Appeal No. 202 of 1987 67 
WAIG 1104). In our view the decision to order 
compensation and the amount of any such payment 
are matters of discretionary judgment to be 
exercised according to equity, good conscience and 
the substantial merits of the case and we respectfully 
support the observations to this effect expressed in 
O'Dwyer v. Karratha Recreational Council (61 
WAIG 850). 

And further 
While we reiterate that the amount of compen- 

sation is a matter of discretionary judgement we 
acknowledge that there are some guidelines by 
which the Commission may be assisted. We find it 
convenient to refer to observations made in relation 
to the determination of compensation under what is 
now section 961 of the Act to the effect that the 
primary rule is to ask what loss is being suffered by 
the employee as a consequence of his dismissal from 
employment and that answer will vary according to 
the nature of the employment, the period for which 
he has been employed, the period for which the 
employment may reasonably be expected to 
continue and the length of time which may elapse 
before the employee obtains other employment, and 
again the nature of that employment and any 
difference in the rate of pay which may be applicable 
before and after a dismissal. 

And finally, the important observation that: 
The amount to be awarded must not be arrived at 

arbitrarily but at the same time it may be necessary 
to adopt a fairly broad brush approach. 

This dicta answers a number of the questions posed by 
the parties during the submissions concerning the 
mechanism by which the Commission should attack the 
task of adjudication of the amount of compensation in 
such cases. It also answers the question of the power to 
award compensation which is beyond doubt on the 
authority of the Full Bench in Robe River Iron 
Associates v. the Association of Draughting, Super- 
visory and Technical Employees Appeal No. 202 of 1987 
(67 WAIG 1104). Also that the exercise is one of the 
application of discretionary judgement on the authority 
expressed in O'Dwyer v. Karratha Recreational Council 
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(61 WAIG 812). But importantly a primary rule is to ask 
what loss the employee has suffered by consequence of 
the dismissal and although the amount to be awarded 
must not be fixed on an arbitrary basis that because of 
the inexact nature of the exercise that it may be necessary 
to adopt a broad brush approach. It seems though that 
the important questions to be addressed in any assess- 
ment include the nature of the employment, the period of 
service before the dismissal, expectation of duration of 
employment if dismissal had not occurred, the ability to 
obtain other employment and the disruption to family 
life or established plans. 

It is clear from the submissions of Ms Handmer that 
Sister Smith had a plan for her employment to last for 
three years. In fact, she made investments formulated on 
that basis. The respondent identifies the duration of 
service as a key issue and argues that because of Sister 
Smith's personal situation she could well have left the 
town of Shay Gap in any event before the completion of 
that period. On this basis it discounts the period which it 
says ought to be used in any assessment. 

Another area of dispute between the parties is on the 
salary which ought to be properly used to calculate any 
compensation. The applicant says it should include the 
base rate and what is described in Exhibit R4 as the 
Pilbara allowance. It is not legitimate to include the 
allowance argues the respondent who opined a similar 
view as to the question of cost which the applicant 
claimed in its statement of claim set out in Exhibit H6. 

My Reasons for Decision issued on 21 August 1987 
highlighted what I found to be very serious deficiencies in 
the manner which the termination was executed. Sister 
Smith had no reason to suspect that her contract of 
service was in jeopardy, to the contrary she had reason to 
believe it would continue. She had no opportunity to 
consider a change to her plans which were essentially to 
remain employed for three years. Sister Smith intention 
to leave the service of the respondent implies a limitation 
to the employment in very much the same way as 
Coleman C. found to exist in the initial hearing of 
Pepler's Case. [Association of Draughting, Supervisory 
and Technical Employees of Western Australia, 
Claimant and Robe River Iron Associates, Respondent 
No. CR610 (A) of 1986 (67 WAIG 648).] The learned 
Commissioner's reasoning in the award of compensation 
he then made was approved by the Full Bench on appeal 
in Robe River Iron Associates v. Association of 
Draughting, Supervisory and Technical Employees of 
Western Australia Appeal No. 202 of 1987 (supra). The 
effect of the circumstances in this matter is not dissimilar 
and I am confident to conclude that it would be wrong to 
discount future service in the manner proposed by the 
respondent. It follows that I am prepared to accept the 
duration of service argued by the applicant for the 
purposes of assessment of compensation (see Exhibit 
H6). That Sister Smith cannot conveniently take on work 
in her profession without further disruption to her 
private life is another factor which compounds the 
problems arising to her as a result of the dismissal and I 
also take that into account. That being so in equity she 
should be entitled to receive compensation as if she had 
remained employed for the period mentioned and then 
terminated her contract in accordance with its terms. The 
sum of money in my order includes an amount so based. 

The applicant also asked for $1 548 costs based on the 
proposition that as the matter was heard in Perth that 
expenses for air fares, accommodation and the like 
should be met by the respondent. As I understand the 
history of the matter the respondent was prepared to 
have the hearing in Port Hedland but the applicant, 
because of witness availability, preferred Perth. There 
were mutual benefits in the venue and in normal circum- 
stances parties would carry their own costs. However in 
this case for reasons previously outlined I believe some 
recognition of Sister Smith's costs is necessary and my 
order includes this recognition. 
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The final issue which I need to address is the 
applicant's request that the Commission order that an 
apology in the form set out in the Exhibit H8 be 
published in the Shay Gap Gazette. The applicant admits 
that request is a little unusual but argues that the 
publication is necessary. I have considered the issue and 
my response is that the Reasons For the Decision clearly 
set out all of the circumstances. These Reasons are public 
and will be published in the Western Australian 
Industrial Gazette. To order that an apology be 
published in addition could tend to impugn the decision 
of this Commission. I am not prepared to take that risk 
and in any event I have doubts on the power to make 
such an Order. That part of the application for compen- 
sation is threefore refused. 

The amount of compensation to be paid is $29 (XX) and 
the minutes of a proposed declaration order will now 
issue. Unless the parties advise to the contrary a speaking 
to the minutes will be held at 9.00 a.m. on 6 October 
1987. 

Appearances: 
Ms H. Handmer appeared for the applicant. 
Mr R.H. Gifford appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — matter referred for determination 

re dismissal of a worker. 

The Royal Australian Nursing Federation 
Industrial Union of Workers, Perth 

and 
Goldsworthy Mining. 
No. CR329 of 1987. 

Nursing Sister Mining — Iron Ore 

COMMISSIONER J.F. GREGOR. 
6th day of October 1987. 

Declaration and Order. 
HAVING heard Ms H. Handmer on behalf of the appli- 
cant and Mr R.H. Gifford on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby declares 
and orders — 

1. That the respondent unfairly terminated the 
contract of service of the applicant and 

2. That the respondent pay to the applicant the 
sum of $29 000 compensation within 21 days of the 
date hereof. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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UNIONS — 
Application for alteration 

of rules — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 62. 

In the matter of an application by the Master Builders' 
Association of Western Australia (Union of 
Employers) Perth, for alteration of rule 14 (d) — 
Turnover and Service Fees. 

No. 1141 of 1987. 

TREVOR JOHN POPE, 
ACTING REGISTRAR. 

5th day of November 1987. 

Decision. 
HAVING examined the application, there being no 
person desiring to be heard in opposition thereto, after 
consulting with the President, and upon being satisfied 
that the requirements of the abovementioned Act and the 
regulations made thereunder have been complied with, I 
have this day registered an alteration to rule 14 of the 
registered rules of the applicant organisation. 

(Sgd.) T. POPE, 
Acting Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 62. 

In the matter of an application by the Operative Painters' 
and Decorators' Union of Australia, West 
Australian Branch, Union of Workers, for 
alteration of registered rules. 

No. 1380 of 1987. 

ROBIN COLBERT LOVEGROVE 
ACTING DEPUTY REGISTRAR. 

22nd day of October 1987. 

Decision. 
HAVING read the application, there being no person 
desiring to be heard in opposition thereto, after 
consulting with the President, and upon being satisfied 
that the requirements made thereunder have been 
complied with, I have this day registered an alteration to 
rules 2, 45 and 48, of the registered rules of the applicant 
union in the terms of the application as filed on 16 
October 1987. 

R.C. LOVEGROVE, 
Acting Deputy Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 62. 

In the matter of an application by the Master Builders' 
Association of Western Australia (Union of 
Employers) Perth, for alteration of rule 26 (d) (iii) 
— Election of Officers. 

No. 1145 of 1987. 

TREVOR JOHN POPE, 
ACTING REGISTRAR. 

5th day of November 1987. 

Decision. 
HAVING examined the application, there being no 
person desiring to be heard in opposition thereto, after 
consulting with the President, and upon being satisfied 
that the requirements of the abovementioned Act and the 
regulations made thereunder have been complied with, I 
have this day registered an alteration to rule 26 of the 
registered rules of the applicant organisation. 

(Sgd.) T. POPE, 
Acting Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 62. 

In the matter of an application by the Seamen's Union of 
Australia, West Australia Branch, for alteration of 
registered rules. 

No. 1317 of 1987. 

ROBIN COLBERT LOVEGROVE 
ACTING DEPUTY REGISTRAR. 

26th day of October 1987. 

Decision. 
HAVING read the application, there being no person 
desiring to be heard in opposition thereto, after 
consulting with the President, and upon being satisfied 
that the requirements made thereunder have been 
complied with, I have this day registered an alteration to 
rule 23, of the registered rules of the applicant 
organisation in the terms of the application as filed on 6 
October 1987. 

R.C. LOVEGROVE, 
Acting Deputy Registrar. 
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Notation of 

PARTIES 

Amalgamated Metal 
Workers Union 

Amalgamated Metal 
Workers Union 

Amalgamated Metal 
Workers Union 

Amalgamated Metal 
Workers Union 

Association of Draughting, 
Supervisory and 
Technical Employees 

Australian Railways Union 

Australian Workers Union 

Australian Workers Union 

Building Trades 
Association 

Civil Service Association 

Civil Service Association 

Civil Service Association 

Civil Service Association 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Electrical Trades Union 

Electrical Trades Union 

Engine Drivers Union 

Federated Clerks Union 

Federated Clerks Union 

Fire Brigade Employees 
Union 

Liquor Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Cay's Engineering 
and Supply 1980 

Ledger Engineering 
Pty Ltd 

Mt Newman Mining 
Co Pty Ltd 

Theiss Contractors 
Pty Ltd 

Analytical Services 
Pty Ltd 

West Australian 
Government Rail- 
ways Commission 

Associated Minerals 
Consolidated 
Limited 

Newmont Australia 
Limited 

Perkin Bros 

Public Service Board 

Public Service Board 

Public Service Board 

Public Service Board 

Runnings 
Management 
Services Pty Ltd 

Goldsworthy Mining 
Ltd 

Italia Limestone 
Co 

Mt Newman Mining 
Co Pty Ltd 

Mt Newman Mining 
Co Pty Ltd 

Robe River Iron 
Associates 

James Watt and 
Ralph M. Lee 

Milec Electrical 
Services and 
Another 

West Australian 
Government Rail- 
ways Commission 

Dalbrook Equities 
Limited 

United Media Ltd 
T/A of Western 
Australia 

Western Australian 
Fire Brigades Board 

Burswood Island 
Resort (Burswood 
Management Ltd) 

Derby Industries 
Pty Ltd 

Metro Meats 
Katanning Ltd 

Supa Valu 
Supermarkets 

WA Bacon and 
Sausage Co 

NUMBER — 
COM- 

MISSIONER 

C731 of 1987 
Halliwell S.C. 
C730 of 1987 
Halliwell S.C. 
C702 of 1987 

Gregor C. 
C720 of 1987 

Gregor C. 

C285 of 1987 
Salmon C. 

C612 of 1987 
Salmon C. 

C676 of 1987 
Gregor C. 

C677 of 1987 
Gregor C. 

C622 of 1987 
Halliwell S.C. 

PSA CIO of 1987 
Fielding C. 

PSA Cll of 1987 
Fielding C. 

PSA C13 of 1987 
Fielding C. 

PSA C14 of 1987 
Fielding C. 

C640 of 1987 
Salmon C. 

C707 of 1987 
Gregor C. 

C635 of 1987 
Halliwell S.C. 
C436 of 1987 

Gregor C. 
C724 of 1987 

Gregor C. 

C116 of 1987 
Coleman C. 

C684 of 1987 
Halliwell S.C. 
C688 of 1987 
Halliwell S.C. 

C675 of 1987 
Salmon C. 

C671 of 1987 
Kennedy C. 

C692 of 1987 
Kennedy C. 

C734 of 1987 
Martin C. 

C407 of 1987 
Kennedy C. 

C732 of 1987 
Gregor C. 

C678 of 1987 
Gregor C. 

C703 of 1987 
Gregor C. 

C457 of 1987 
Gregor C. 

DATE MATTER RESULT 

19/10/87 Dispute re: Redundancy 
pay 

Referred 

22/10/87 Dispute re: Dismissal 
of worker 

Referred 

29/09/87 Dispute re: Termination 
of a worker 

Concluded 

No con- 
ference 

held 

Dispute re: Dismissal 
of worker 

Withdrawn 

26/05/87 
26/06/87 

Dispute re: Dismissal 
of workers 

Concluded 

03/09/87 Dispute re: Site 
allowance 

Referred 

28/10/87 Dispute re: 38 hour week Concluded 

18/09/87 Dispute re: Dismissal 
of a worker 

Referred 

07/10/87 Dispute re: Site 
allowance and 
conditions 

Referred 

06/10/87 Dispute re: Shiftwork 
allowance agreement 

Concluded 

18/06/87 Dispute re: Dismissal 
of a worker 

Concluded 

20/08/87 Dispute re: Compensation 
for overtime 

Concluded 

18/08/87 Dispute re: Downgrading 
of a position 

Concluded 

No con- 
ference 

held 

Dispute re: Prosposed 
retrenchment of 
workers 

Concluded 

13/10/87 Dispute re: Construction 
allowance 

Concluded 

05/11/87 Dispute re: Rates of pay 
and conditions 

Concluded 

29/09/87 Dispute re: Dismissal 
of a worker 

Concluded 

No con- 
ference 

held 

Dispute re: Locotrol 
allowance 

Withdrawn 

09/03/87 Dispute re: Rosters Concluded 

22/10/87 Dispute re: Site 
allowance 

Referred 

No con- 
ference 

held 

Dispute re: Site 
allowance 

Withdrawn 

22/09/87 
13/10/87 

Dispute re: Interpretation 
of Commission's 
Decision 

Concluded 

30/09/87 Dispute re: Dismissal 
of a worker 

Concluded 

12/10/87 Dispute re: Redundancy 
claims 

Referred 

08/10/87 Dispute re: Examinations Concluded 

02/07/87 Dispute re: Protective 
clothing for female 
inspectors 

Concluded 

19/10/87 Dispute re: Dismissal 
of a worker 

Referred 

01/10/87 Dispute re: Duties of 
slaughtermen 

Concluded 

20/10/87 Dispute re: Classification 
of an employee 

Concluded 

11/08/87 
06/10/87 

Dispute re: 38 hour week Concluded 
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PARTIES 
NUMBER — 

COM- 
MISSIONER 

DATE MATTER RESULT 

Meat Industry Employees 
Union 

WA Meat Marketing 
Corp 

C638 of .1987 
Gregor C. 

No con- 
ference 

held 

Dispute re: Failure to 
re-employ a worker 

Withdrawn 

Miscellaneous Workers 
Union 

Howard Solomon 
Nursing Home 

C363 of 1987 
Gregor C. 

29/06/87 Dispute re: Proposed 
roster changes 

Concluded 

Miscellaneous Workers 
Union 

I.F. and L. Lapons C844 of 1987 
Negus C. 

05/11/87 
06/11/87 

Dispute re: Employment 
of workers 

Concluded 

Miscellaneous Workers 
Union 

Shire of Rockingham 
Child and Youth 
Care Trust 

C208 of 1987 
Negus C. 

22/09/87 Dispute re: Payment 
level 

Referred 

Printing and Kindred 
Industries Union 

Bell Group Press 
Pty Ltd 

C810of 1987 
Negus C. 

30/10/85 Dispute re: Roster 
changes 

Referred 

Printing and Kindred 
Industries Union 

WA Newspapers 
Pty Ltd 

C818 of 1987 
Negus C. 

31/10/87 Dispute re: Dismissal 
of a worker 

Referred 

Royal Australian Nursing 
Federation 

Hon Minister for 
Health 

C466 of 1987 
Coleman C. 

24/07/87 Dispute re: Bans Concluded 

Shop, Distributive and 
Allied Employees 
Association 

Action Food Barns 
WA Pty Ltd 

C799 of 1987 
Salmon C. 

No con- 
ference 

held 

Dispute re: Dismissal 
of a worker 

Concluded 

Shop, Distributive and 
Allied Employees 
Association 

Colortone Paint — 
WA Paint and 
Varnish Pty Ltd 

C603 of 1987 
Salmon C. 

21/09/87 Dispute re: Dismissal Concluded 

Timber Industry Industrial 
Union 

Mangee Milling Co C500 of 1987 
Salmon C. 

06/08/87 
08/08/87 

Dispute re: Severance pay Concluded 

Transport Workers Union Skybus C414 of 1986 
Martin C. 

01/07/86 Dispute re: Inspection of 
time and wages records 

Concluded 

CORRECTIONS — 

Nicholas R. Lysaght 
and 

Superweld Olympic Joint Venture. 
No. 828 of 1987. 

WHEREAS an error occurred in the abovementioned 
Decision and Order published in the Western Australian 
Industrial Gazette on 28 October 1987, Volume 67, Part 
2, page 1736; the following correction is made: 

Delete No. 145 of 1987 and insert in lieu No. 828 
of 1987. 

Dated at Perth this 30th day of October 1987. 

T. POPE, 
Acting Registrar. 

THE SURVEYING INDUSTRY AWARD 
No. A45 of 1982. 

WHEREAS an error occurred in the printing of the 
abovementioned award, published in the Western 
Australian Industrial Gazette on 26 April 1984, Volume 
64, Part 1, Subpart 4, page 440, the following correction 
is made:— 

Immediately after Clause 29.—Liberty to Apply, 
insert the following Schedule of Respondents:— 

Schedule 2 — Schedule of Respondents. 
Land Surveying. 
Associated Surveys (Aust) Pty Ltd 
Australian Aerial Mapping (WA) Pty Ltd 
Benetti Croghan & Associates 
Berryman & Ptolomey Pty Ltd 
Brook & Marsh 
Brown McAllister Pty Ltd 
G.I. Cole & Associates 
Crossland & Hardy Pty Ltd 

Driscoll & Bronwasser & Associates 
K.M. Edwards & Associates 
Fisher Lewis 
G.B. Gorman & Associates 
Graham Cameron & McKirnon 
Harley & Hedderwick 
Hayes Dennys & Associates 
Phil Heyhoe 
P.G.S. Hope & Partners 
Brian Hunt Pty Ltd 
Warren F. Johnson (WA) Pty Ltd 
Lenz & Milne 
McKimmie Jamieson & Partners Pty Ltd 
Markey Campbell & Thomson (Aust) 
M.A. Nicholas & Associates 
Pascott & Zadnick Pty Ltd 
Kimberley F. Paterson & Associates 
Ranieri Bateman & Ingram Pty Ltd 
M.R. Rushton 
Steffanoni Ewing & Cruickshank 
F.K. Thompson & Associates Pty Ltd 
A.R. Williams & Associates 
D.F.V. Wilson & Associates 
J. Zuideveld & Associates 
Engineering Surveying. 
Alf Campbell Engineering Services 
Cottage & Engineering Surveys 
Engineering Construction Surveys 
Hepkern Surveys 
Ion Services 
Metros Surveys Pty Ltd 
Site Survey Services 
Transit Surveys 
Hydrographic Surveying. 
Decca Surveys Australia 
Navigation Australia 1978 Offshore Surveys 
Construction 
Leightons Contractors Pty Ltd 
Sabemo (WA) Pty Ltd 
Versteeg Contractors Pty Ltd 
Piper Walker Pty Ltd 
Citra Construction Ltd 
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Clough Engineering Group 
Fluor Aust Pty Ltd 
Roberts Construction Ltd 
Thiess Contractors Pty Ltd 
Wesville Contractors 

Dated at Perth this 11th day of November 1987. 

T. POPE, 
Acting Registrar. 

PROCEDURAL DIRECTIONS 
AND ORDERS — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 685 of 1987. 

Between Ronald David Grayden, Applicant and Resorts 
Corporation (Aust) Pty Ltd, Respondent. 

Order. 
WHEREAS an application was made by Ronald David 
Grayden in accordance with the Industrial Relations Act 
1979; and whereas, the applicant's submission was ex 
parte before me in Chambers, I the undersigned 
Commissioner pursuant to the powers conferred on me 
under the Industrial Relations Act 1979, do hereby 
order — 

That the Respondent give discovery of and 
produce for inspection by the Applicant all 
documents in its possession or control relevant to or 
containing anything relative to any contract of 
employment between it and the Applicant and, 
specifically, any documents pertaining to that claim 
for contractual entitlements the details of which 
were made available to the Respondent at the con- 
ference before me on 8 July 1987, a copy of which is 
attached to this order, within seven days of this date. 

Dated at Perth this 10th day of July 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Ron Grayden 
Kalbarri Time Sheet 

Commission 
17 Feb 1986 
Jim Shepherd 
Exmouth 

2 blue weeks $8 000 $800 
22 Feb 1986 
Steve Power 
Tom Price 

2 white weeks $12 000 $1 200 
24 Feb 1986 
Lee Jensen 
Tom Price 

3 white weeks $18 000 $1 800 
27 Feb 1986 
Ian Caporn 
Tom Price 

1 blue week $4 000 $400 
27 Feb 1986 
Michael Foote 
Tom Price 

2 white weeks $12 000 $1 200 
3 March 1986 
Laurence Hallett 
Newman 

1 blue week $4 500 $450 
6 March 1986 
Ernest Meissener 2 blue weeks $8 000 $800 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1388 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Applica- 
tion No. 1387 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the Master 
Builders' Association of Western Australia (Union of 
Employers) Perth in accordance with the Industrial 
Relations Act 1979; and whereas the application was 
heard ex parte before me in Chambers, I, the 
undersigned Senior Commissioner pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 1387 of 1987, its accompanying 
statement and this Order on the Building Trades 
Association of Unions of Western Australia 
(Association of Workers) and Others respondent to 
Application No. 1387 of 1987. 

(2) That an answer to the claim in matter No. 
1387 of 1987, lodged with the Commission on the 
19th day of October 1987 shall be lodged with the 
Commission and a copy thereof served on the appli- 
cant by 4.00 p.m. on the 22nd day of October 1987. 

Dated at Perth this 20th day of October 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1394 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Applica- 
tion No. 1393 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by Argyle 
Diamond Mines Pty Ltd in accordance with the 
Industrial Relations Act 1979; and whereas the applica- 
tion was heard ex parte before me in Chambers, I, the 
undersigned Chief Commissioner pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
do hereby order and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 1394 of 1987, its accompanying 
statement and this Order on the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia and Electrical Trades Union of Workers 
of Australia (Western Australian Branch), Perth 
respondents to Application No. 1393 of 1987. 

(2) That an answer to the claim in matter No. 
1393 of 1987, lodged with the Commission on the 
21st day of October 1987 shall be lodged with the 
Commission and a copy thereof served on the appli- 
cant by 4.00 p.m. on the Wednesday, 21st day of 
October 1987. 

Dated at Perth this 21st day of October 1987. 

[L.S.] 
(Sgd.) B.J. COLLIER, 

Chief Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1417 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Application 
No. 1416 of 1987 is to be filed in the Commission. 

Order. 
WHEREAS an application was made by the Construc- 
tion, Mining and Energy Workers' Union of Australia — 
Western Australian Branch in accordance with the 
Industrial Relations Act 1979; and whereas the 
application was heard exparte before me in Chambers, I, 
the undersigned Chief Commissioner pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 1416 of 1987, its accompanying 
statement and this Order on Robe River Iron 
Associates. 

(2) That an answer to the claim in matter No. 
1416 of 1987, lodged with the Commission on 27 
October 1987 shall be lodged with the Commission 
and a copy thereof served on the applicant within 48 
hours of receipt of the documents referred to in (1) 
hereof. 

Dated at Perth this 27th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1437 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Application 
No. 1436 of 1987 is to be filed in the Commission. 

Order. 
WHEREAS an application was made by Bond Brewing 
Western Australian Limited in accordance with the 
Industrial Relations Act 1979; and whereas the applica- 
tion was heard ex parte before me in Chambers, I, the 

undersigned Chief Commissioner pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
do hereby order and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 1436 of 1987, its accompanying 
statement and this Order on the Breweries and 
Bottleyards Employees' Industrial Union of 
Workers of Western Australia. 

(2) That an answer to the claim in matter No. 
1436 of 1987, lodged with the Commission on 29 
October 1987 shall be lodged with the Commission 
and a copy thereof served on the applicant by 9.00 
a.m. Friday 30 October 1987. 

Dated at Perth this 29th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1449 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application filed on 7 October 1987 
by the Trades and Labor Council of Western 
Australia and numbered 1333 of 1987. 

Order. 
WHEREAS an application was made by the Confedera- 
tion of Western Australian Industry (Incorporated) that 
the time for filing answers and or counter proposals to 
the abovementioned application be extended to 30 
November 1987; and whereas the application was heard 
ex parte before me in Chambers, I, the undersigned 
Senior Commissioner pursuant to the powers conferred 
on me under the Industrial Relations Act 1979 do hereby 
order and direct — 

That time within which answers and or counter 
proposals to application No. 1333 of 1987 be filed at 
the Commission and a copy thereof served on the 
applicant by the Confederation of Western 
Australian Industry (Inc) be extended to 30 
November 1987. 

Dated at Perth this 6th day of November 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

PSA 915/85 William G. WILLIAMSON 
PSA 916/85 Robert S. BRISTOW 
PSA 917/85 Edward H. FLANIGAN 
PSA 965/85 Mr J.L. COPE 
PSA 1/86 Edmund Thomas RUSSELL 
PSA 34/87 Robert Edwin BARTLETT 
PSA 35/87 John Vincent BROOKSBANK 
PSA 36/87 Juliet Mary KNAUERHASE 
PSA 90/87 Garry Walter CRANE 
PSA 138/87 Michael John BAKER 
PSA 216/87 Robert Courthope CROWE 
PSA 217/87 Mervyn Charles STIKES 
PSA 218/87 Roy Charles CARUTH 
PSA 225/87 Percival James HEDGELAND 

Item No. 

P049220 
P049232 
049244 
055372 
160088 
0015854 
0015842 
0015830 
0015829 
057101 
0023759 
023747 
0023838 
023723 

Decision 

Withdrawn by Leave 
Withdrawn by Leave 
Withdrawn by Leave 
Withdrawn by Leave 
Withdrawn by Leave 
Withdrawn by Leave 
Withdrawn by Leave 
Withdrawn by Leave 
Withdrawn by Leave 
Withdrawn 
Conceded Level 4 
Conceded Level 4 
Conceded Level 4 
Conceded Level 4 
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Appeal 
No. Name Item No. Decision 

Effective 
Date® 

PSA 283/87 Michael John NICHOLLS 0070348 Conceded Level 2, 
Education Assistant 

01/11/85 

PSA 285/87 John William WOODS 045160 Dismissed 
PSA 286/87 Gregory Ross BEANGE 0079005 Conceded Level 7, 

Assistant Manager 
01/11/85 

PSA 369/87 Eldbert VANDERMEULEN 055931 Reclassified Level 3 01/11/85 
PSA 370/87 Vicki Denise ASPLEY 056108 Withdrawn by Leave 
PSA 379/87 Roger Harry S. SHORTREED 072229 Conceded Level 2, 

Laboratory Technician 
01/11/85 

PSA 400/87 John MARROPODI 0186650 Conceded Level 3, 
Security Officer 

01/11/85 

PSA 423/87 Maxwell John CAMPBELL 0054999 Dismissed 
PSA 441/87 Gregory John RICKIE 0045469 Dismissed 
PSA 442/87 Deborah Margaret DICKMAN 0045470 Dismissed 
PSA 456/87 Andrew Allan STOUT 0051305 Conceded Level 7 01/11/85 
PSA 560/87 Alan Ernest MAYOR 072230 Conceded Level 2, 

Laboratory Technician 
01/11/85 

PSA 573/87 Raymond Ashley GRENFELL 070105 Conceded Level 3, 
Cameraman 

01/11/85 

PSA 574/87 James Cheung Wai CHOY 0044787 Conceded Level 4, 
Analyst Programmer 

01/11/85 

PSA 592/87 Stephen R. BECKER 0073660 Conceded Level 2, 
Science Technician 

14/08/87 

PSA 612/87 Jules Henry R1KERS 0047818 Withdrawn by Leave 
PSA 626/87 Alek JAKOBSON 0055591 Withdrawn by Leave 
PSA 664/87 Cecil Edward EMMS 0214681 Withdrawn by Leave 
PSA 665/87 Denis Peter MANEA 0055505 Withdrawn by Leave 
PSA 666/87 Donald John GROSE 0052231 Withdrawn by Leave 
PSA 667/87 Colin Stewart MACPHAIL 0055517 Conceded Level 6 01/11/85 
PSA 668/87 Ross Ernest MONGER 0055529 Conceded Level 6 01/11/85 
PSA 686/87 Victor John WOROBEC 65092 Conceded Level 2, 

Clerk 
01/11/85 

PSA 687/87 George William SCREEN 0065043 Withdrawn 
PSA 709/87 Kevin PLUNKETT 0052334 Withdrawn by leave 
PSA 714/87 Judith CHERNYSH 0229453 Conceded Level 5, 

Programmes Officer 
01/11/85 

PSA 715/87 Peter DAVIS 0229430 Conceded Level 5, 
Programmes Officer 

01/11/85 

PSA 780/87 John Alexander FUSSELL 0070518 Conceded Level 6 01/11/85 
PSA 849/87 Timothy Douglas YORKE 0070671 Conceded Level 3 01/11/85 
PSA 884/87 Leonard William PARRY 0056698 Withdrawn by Leave 
PSA 890/87 Peter Thomas WORSLEY 0048586 Withdrawn by Leave 
PSA 909/87 Michele JONES 0072825 Conceded Level 2, 

Laboratory Technician 
01/11/85 

PSA 988/87 Salvatore TRUGLIO 0054628 Withdrawn by Leave 
PSA 989/87 Gregory William NAIRN 0054460 Withdrawn by Leave 
PSA 993/87 Oscar Joseph THOMAS 0048483 Dismissed 
PSA 994/87 Martin Richard IRVING 0048495 Dismissed 
PSA 995/87 Manfred GEBHARD 0048501 Dismissed 
PSA 996/87 Robert Brian PARK 0048550 Dismissed 
PSA 997/87 Jack Theodore RIDLEY 0048549 Dismissed 
PSA 1021/87 Robert Gregory CHRISTIE 0056716 Withdrawn by Leave 
PSA 1027/87 Peter Eric VARGA 0046905 Dismissed 
PSA 1028/87 Athanasios KYRON 0189091 Dismissed 
PSA 1029/87 Lex MCCULLOCH 0046863 Dismissed 
PSA 1030/87 Richard John OADES 0046929 Dismissed 
PSA 1031/87 Elizabeth HODGE 0046838 Dismissed 
PSA 1032/87 William George HOWELL 0046875 Dismissed 
PSA 1033/87 Rosina PRUITI-CIARELLO 0046840 Dismissed 
PSA 1034/87 Peter John STEVENS 0046887 Dismissed 
PSA 1035/87 Joseph Leonard GOERKE 0046826 Dismissed 
PSA 1036/87 John Joseph ELLIOT 0046796 Dismissed 
PSA 1037/87 Marian Faye HUTTON 0046772 Dismissed 
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Decision 
Effective 
Date* 

PSA 1038/87 
PSA 1039/87 
PSA 1040/87 
PSA 1041/87 
PSA 1042/87 
PSA 1059/87 
PSA 1070/87 
PSA 1072/87 
PSA 1073/87 
PSA 1126/87 
PSA 1143/87 
PSA 1145/87 
PSA 1156/87 
PSA 1195/87 
PSA 1246/87 
PSA 1261/87 
PSA 1262/87 
PSA 1291/87 
PSA 1344/87 
PSA 1346/87 
PSA 1347/87 
PSA 1348/87 
PSA 1349/87 
PSA 1350/87 
PSA 1351/87 
PSA 1352/87 
PSA 1353/87 

PSA 1354/87 
PSA 1355/87 
PSA 1356/87 
PSA 1357/87 
PSA 1358/87 
PSA 1359/87 
PSA 1360/87 
PSA 1361/87 
PSA 1362/87 
PSA 1363/87 
PSA 1364/87 
PSA 1365/87 
PSA 1366/87 
PSA 1367/87 
PSA 1368/87 
PSA 1514/87 
PSA 1540/87 
PSA 1549/87 
PSA 1552/87 

PSA 1555/87 
PSA 1558/87 
PSA 1580/87 
PSA 1587/87 
PSA 1656/87 
PSA 1669/87 

PSA 1670/87 

PSA 1671/87 

PSA 1672/87 

Susan Dixie CHAPMAN 
John Stirling FLETCHER 
Louis Kevin MCALLAN 
Patrick Joseph WYBURN 
John DELIGEORGES 
William Campbell MILLER 
Peter John MCDERMOTT 
Barbara Erna WEEKS 
Ronald Andrew JARVIS 
Brian Edward WOOLLER 
Thomas Louis NORWOOD 
Robert John ALLAN 
Helen Christine SCHWENKE 
Robert Ian HOSIE 
Laurence Ross WEBBER 
Brian Marsden BEHRMANN 
David Charles PARRY 
Edward Patrick MULCOCK 
Brian Leslie WHITE 
Robert William MORRIS 
Colin Dalton SARA 
Terence John FLANAGAN 
William Henry GILDERS 
Allison Frances BRUCE 
Ross James PRIESTMAN 
James BROWN 
Constance Adrienne BAYLEY 

Jean BARNES 
Stephen Gerard MILLER 
John Heinz SCHNELL 
Margaret May HEARLE 
James F.M. FORD 
George WILLIAMS 
Marilyn Joyce BAILEY-BROOKS 
David William COOKE 
John HOMER 
John Francis CHRISTIE 
John Eric Victor LA PUMA 
Ronald James TODD 
Charles Theo MERRIFIELD 
Raymond Frederick CROCKER 
Gerald CHALKER 
John Robert DREW 
Glenn Stephen RUMBOLD 
Keryn Faye SAUNDERS 
Ronald James DICKINSON 

Colyn Marie HENWOOD 
Graeme Mark WILSON 
Terence Michael POWELL 
Robert John TREGONNING 
Gavin Trevor COTTERELL 
Marion Edith VANN 

Moira Anne MORGAN 

Margaret Faye PEARCE 

Angela Denise D'ROZARIO 

0046930 
0046814 
0046851 
0046802 
0205096 
0048574 
0048458 
0048513 
0048562 
0051639 
0046991 
0056704 
0047922 
0054471 
0016100 
0057496 
0214759 
0055219 
0225071 
0048975 
0048987 
0049130 
0050635 
0050581 
0049037 
0049141 
0050660 

0050570 
0048963 
0048999 
0059647 
0050623 
0049025 
0049074 
0050600 
0050659 
0048914 
0050684 
0049013 
0048951 
0048926 
0050593 
047958 
0050696 
0073982 
0074408 

0050829 
0036316 
0048161 
0076399 
0119933 
0044878 

0044866 

0044854 

0044880 

Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Withdrawn by Leave 
Conceded Level 5 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Withdrawn by Leave 
Withdrawn by Leave 
Dismissed 
Withdrawn by Leave 
Dismissed 
Withdrawn 
Dismissed 
Dismissed 
Withdrawn by Leave 
Withdrawn by Leave 
Withdrawn by Leave 
Withdrawn by Leave 
Withdrawn by Leave 
Withdrawn by Leave 
Withdrawn by Leave 
Dismissed for Want of 
Prosecution 
Withdrawn by Leave 
Withdrawn by Leave 
Withdrawn by Leave 
Withdrawn by Leave 
Withdrawn by Leave 
Withdrawn by Leave 
Withdrawn by Leave 
Withdrawn by Leave 
Withdrawn by Leave 
Withdrawn by Leave 
Withdrawn by Leave 
Withdrawn by Leave 
Withdrawn by Leave 
Withdrawn by Leave 
Withdrawn by Leave 
Withdrawn by Leave 
Withdrawn by Leave 
Withdrawn 
Conceded Level 2, 
Technical Officer 
Conceded Level 5 
Withdrawn 
Withdrawn by Leave 
Conceded Level 3 
Withdrawn 
Conceded Level 2, 
Personal Assistant 
Conceded Level 2 
Personal Assistant 
Conceded Level 2, 
Personal Assistant 
Conceded Level 2, 
Personal Assistant 

01/11/85 

01/11/85 

07/04/86 

03/06/86 

01/11/85 

01/11/85 

01/11/85 

01/11/85 
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Appeal 
No. 

PSA 1673/87 Norma MARIANI 

PSA 1674/87 Jacqueline Marie NEWMAN 

PSA 1675/87 Peter Ross MANNING 
PSA 1690/87 Geoffrey Arthur WATSON 
PSA 1729/87 Robert John COX 

PSA 1740/87 Robert Laing CAMPBELL 
PSA 1744/87 Kevin William PARSONS 
PSA 1800/87 Carol Ann KERNAHAN 
PSA 1802/87 Mark Vincent BORRELLO 
PSA 1803/87 Rudolf A. BANK 
PSA 1804/87 Richard Kenneth MAGUIRE 

PSA 1805/87 Gary Joseph MARCHIORO 
PSA 1806/87 Ernest GOBBY 
PSA 1820/87 Nedialka MADJAROV 
PSA 1838/87 Paul Kenneth HOLLIS 
PSA 1839/87 Clancy Arthur TAYLOR 
PSA 1840/87 Bruce Noel SEMPLE 
PSA 1851/87 Brian Ross HUMPHRIES 
PSA 1853/87 Jack HATT 
PSA 1856/87 Eric Arthur JENKINS 
PSA 1857/87 Charles Samuel MASON 
PSA 1870/87 David Walter ROGERS 
PSA 1879/87 James Alexander MALLOCH 
PSA 1899/87 Civil Service Association 
PSA 1900/87 Civil Service Association 
PSA 1901/87 Civil Service Association 
PSA 1916/87 Civil Service Association 

PSA 1974/87 Civil Service Association 
PSA 1975/87 Civil Service Association 
PSA 1977/87 Civil Service Association 
PSA 1979/87 Civil Service Association 
PSA 1980/87 Civil Service Association 
PSA 1981/87 Civil Service Association 
PSA 2005/87 Michael Douglas WEST 
PSA 2011/87 William John BALDWIN 
PSA 2249/87 Geraldine M.A. GORMAN 

0262870 

0119714 
0055815 
0044726 

0052220 
0179590 
0055013 
0191980 
0191991 
0212660 

160003 
0055580 
244004 
0228163 
0048410 
0048434 
0048422 
0048630 
0078300 
0057356 
0248952 
0050738 
0052218 
0053636 
0054847 
00449293 

0226361 
0227160 
0227171 
0226919 
0166730 
0167046 
0048471 
54125 
051020 

Decision 

Conceded Level 2, 
Personal Assistant 
Conceded Level 2, 
Personal Assistant 
Withdrawn by Leave 
Withdrawn by Leave 
Reclassified and Retitled, 
Level 5 Human Resource 
Officer 
Conceded Level 7 
Conceded Level 4 
Withdrawn by Leave 
Withdrawn by Leave 
Dismissed 
Conceded Level 5, 
Management and Finance 
Officer 
Dismissed 
Withdrawn by Leave 
Dismissed 
Conceded Level 5 
Conceded Level 5 
Conceded Level 5 
Conceded Level 5 
Withdrawn by Leave 
Withdrawn by Leave 
Dismissed 
Conceded Level 5 
Withdrawn by Leave 
Withdrawn by Leave 
Withdrawn by Leave 
Withdrawn by Leave 
Conceded Level 2, 
Personnel Assistant 
Conceded Level 6 
Withdrawn 
Conceded Level 5 
Withdrawn 
Withdrawn 
Withdrawn 
Conceded Level 5 
Conceded Level 5 
Dismissed 

Effective 
Date* 

* With effect from the beginning of the first pay period commencing on or after the Effective Date. 
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COAL INDUSTRY TRIBUNAL — 
Awards/agreements — 

application for — 

WESTERN AUSTRALIAN COALMINING 
INDUSTRY OCCUPATIONAL 

SUPERANNUATION AWARD 1987. 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 13th day of October 1987. 
Application No. 23 of 1986. 

Between Griffin Coal Mining Co Ltd and Western 
Collieries Ltd, Applicants and Coal Miners 
Industrial Union of Workers of Western Australia 
and Collie District Deputies Union of Workers, 
Respondents in the matter of application to make an 
award to be known as the Western Australian 
Coalmining Industry Occupational Superannuation 
Award 1987. 

Decision of the Tribunal. 
THE CHAIRMAN: This is an application to really 
increase the superannuation entitlements or benefits 
which are payable to those who work on the coal field. 
The application is one brought jointly by both the 
companies against three of the unions with members on 
the coal field. It excludes the Staff Association for 
technical reasons only. The proceedings at this time are 
being pursued against two of the three unions; they being 
the Coal Miners Union and the Deputies Union. 

The engineering unions have been left off for the time 
being since having filed an application today for the 
identical benefit. Unfortunately there is nobody here to 
represent them on this occasion and thus that application 
cannot proceed. I have not the slightest doubt that 
ultimately the benefit which is sought in this application 
will apply to them as it is intended to apply to the Coal 
Miners Union and to the Deputies Union. It is important 
that I say that because I am assured by my colleagues on 
the Tribunal and to a lesser extent by the agent for the 
companies that the contributions on an industry basis are 
to be made to the superannuation fund known as 
"Westscheme" which, as I understand it, is a joint enter- 
prise between the trade union movement and employers 
in this State and was established amongst other things 
with the current superannuation Principle in mind. 

That Principle allows for the Tribunal to approve of 
increased superannuation contributions by employers 
for the benefit of employees so long as those contribu- 
tions do not involve the equivalent of a wage increase in 
excess of three per cent of ordinary time earnings of 
employees. 

I am assured as I have indicated, by members of the 
Tribunal and by the agent for the companies that looked 
at in the industry overall, the contributions do not exceed 
three per cent of the ordinary time earnings of employees 
in the industry at Collie. The companies and the unions 
take the view that a matter such as this can only be looked 
at jointly on an industry level and I think that the reasons 
for that ought to be fairly obvious to everybody. 
Certainly in the past that is how the matter has been dedt 
with under the statutory fund. In the circumstances the 
Tribunal sees no reason why it should not approve the 
proposal reached between the parties. We are prepared 
to make an order effective from 1 October last by 
consent and in terms of the minutes submitted to us 
subject to the amendments which have been discussed in 
the course of submissions. 

Those amendments reflect changes made earlier today 
by the Tribunal to the Coal Mining Industry (Miners' 
Western Australian) Award 1981 and in particular to 
Clause 6 which bears relevance upon Clause 5.—Contri- 
butions of the proposed order. 

Order. 
HAVING heard Mr S.J. Kenner on behalf of the Appli- 
cants and Mr B.C. Smith on behalf of the Respondents 
the Tribunal doth hereby make the following award to be 
known as the Western Australian Coalmining Industry 
Occupational Superannuation Award 1987: 

1.—Title. 
This Award shall be known as the Western Australian 

Coalmining Industry Occupational Superannuation 
Award 1987. 

2.—Application. 
This Award shall apply to the parties to this Award 

and the employees of the Company to whom the 
Relevant Awards apply. 

3.—Date of Operation. 
This Award shall operate with respect to contribution 

"A" from the beginning of the first pay period 
commencing on or after 1 October 1987 and with respect 
to contribution "B" from the date upon which the 
Special Levy applicable to the Coalmine Workers' 
Pension Fund is removed or 6 October 1990, whichever is 
the earlier. 

4.—Definitions. 
(1) "Party" means the Griffin Coalmining Company 

Limited; Western Collieries Limited; the Coal Miners' 
Industrial Union of Workers of Western Australia, 
Collie and the Collie District Deputies' Union of 
Workers. 

(2) "Relevant Awards" means the Coalmining 
Industry (Miners' Western Australia) Award 1981, and 
the Collie Deputies' Award 1968. 

(3) "Company" means the Griffin Coalmining 
Company Limited and/or Western Collieries Limited. 

(3) "The Fund" means Westscheme. 
(5) "Fund member" means an employee of the 

company who is a member of the fund. 
(6) "Special Levy" means the rate referred to in 

section 21 (2) (a) (ii) (II) of the Coal Mine Workers' 
(Pensions) Act 1943. 

5. —Contributions. 
(1) The Company shall contribute to the Fund in 

accordance with the Fund Trust Deed and Rules 
contribution "A" which shall be $7.00 per week on 
behalf of each fund member and a further contribution 
"B" of $7.00 per week on behalf of each fund member 
employed under the Relevant Award. 

(2) The rate of Company contributions shall be based 
on a formula comprising three per cent of the 110 ton 
truck rate (inclusive of 15 per cent shift loading where 
appropriate) as prescribed for employees of Western 
Collieries Limited under the Western Collieries Limited 
(Special Conditions of Employment) Order 1987. 

6.—Review of Contributions. 
(1) The rate of Company contributions to the Fund 

will be reviewed to reflect adjustments in the 110 ton 
truck rate (including 15 per cent shift loading) as 
prescribed for employees of Western Collieries Limited 
under the Western Collieries Limited (Special Conditions 
of Employment) Order 1987 and any such review shall 
apply from the date of the relevant adjustment to the rate 
prescribed in the said Order. 

(2) In the event of disagreement as to the rate to apply, 
the matter will be referred to the Western Australian 
Coal Industry Tribunal for determination. 
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7.—Liberty to Apply. 
The parties reserve the right to vary the terms of this 

Award as it relates to the date of operation of 
contribution "B" by the agreement of all parties to this 
Award. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, 

Western Australian Coal Industry Tribunal. 

COAL INDUSTRY TRIBUNAL — 

Awards/agreements — 
variation of — 

COAL MINING INDUSTRY 
(MINERS WESTERN AUSTRALIA) AWARD. 

WESTERN AUSTRALIAN COAL INDUSTRY 
TRIBUNAL ACT 

Section 9. 
A Compulsory Conference held at Collie 

before the Chairman 
on the 2nd and 13th days of October 1987. 

Application No. 21 of 1986. 

Between Griffin Coal Mining Co Ltd, Applicant and 
Coal Miners Industrial Union of Workers of 
Western Australia, Respondent in the matter of 
conference application regarding the 
implementation of a third production shift at Muja. 

WHEREAS at conferences convened by me pursuant to 
section 9 of the Western Australian Coal Industry 
Tribunal Act 1978 on 2 and 13 October 1987, regarding 
details for the implementation of a third production shift 
at Muja, agreement was finally reached between the 
parties relating to the introduction and implementation 
of a third production shift at the Company's Muja 
operations. Annexed hereto and signed by me in 
accordance with section 9 (4) of the Act is a 
memorandum of the matters upon which agreement has 
been reached, and the terms and conditions agreed upon. 

Dated at Collie this 13th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, 

Western Australian Coal Industry Tribunal. 

Memorandum of Agreement. 

1.—Title. 
This Agreement shall be known as the Griffin Coal- 

mining Company Limited Night Shift (Muja) Operations 
Agreement 1987. 

2.—Term. 
This Agreement shall have effect according to its terms 

until otherwise varied or rescinded pursuant to the 
Western Australian Coal Industry Tribunal Act 1978. 

3.—Scope. 
(1) This Agreement shall apply to employees of the 

Griffin Coalmining Company Limited bound by the 
Coal Mining Industry (Miners' Western Australia) 
Award 1981. 

(2) Where the provisions of this Agreement are 
inconsistent with the provisions of the Coal Mining 
Industry (Miner's Western Australia) Consolidated 
Award 1981 (the Award), the provisions of this 
Agreement shall prevail. 

4.—Hours of Work. 
(1) Notwithstanding the provisions of Clause 8.— 

Hours of Duty of the Award, employees employed on 
company night shift operations shall work in accordance 
with the hours prescribed in this clause. 

(2) The ordinary hours of work shall be 35 hours per 
week, Monday to Friday inclusive. 

(3) The ordinary shift hours of work shall be on the 
basis of five shifts of seven hours per shift or such other 
shift hours of work as the parties hereto may mutually 
agree. 

(4) The hours of work shall be worked between 12 
midnight and 7.00 a.m. Monday, and between 10.00 
p.m. and 5.00 a.m. Tuesday to Friday inclusive. These 
hours may be varied by agreement between the parties. 

5.—Shift Payments. 
For all ordinary hours of work worked on night shift 

25 per cent shall be added to ordinary rates in accordance 
with Clause 4 of the Griffin Coalmining Company 
(Special Conditions of Employment) Order 1987. 

6.—Manning. 
The manning levels for night shift shall be nominally 

arranged as follows: 
3 Excavator operators 
2 Crane operators 

12 Overburden truck operators 
1 Water truck operator 
3 Dozer operators 
2 Grader operators 
2 Drillers 
2 Lubricators 
1 Bath house attendant 
1 Pumper 
6 Surface hand general duty 

35 
These classifications shall be subject to allocation to 

items of equipment included within the relevant Grade 
classification of each employee as determined by 
management in accordance with operational 
requirements. 

7.—Rosters. 
Shift rosters will be on a rotating basis or as otherwise 

agreed between the parties. 

8.—Liberty. 
Liberty is reserved to the parties to review the 

provisions of this Agreement following a period of 12 
months from the date of this Agreement. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, 

Western Australian Coal Industry Tribunal. 
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COAL MINING INDUSTRY 
(MINERS WESTERN AUSTRALIA) AWARD. 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 13th day of October 1987. 
Application No. 22 of 1986. 

Between Griffin Coal Mining Co Ltd, Applicant and 
Coal Miners Industrial Union of Workers of 
Western Australia, Collie, Respondent in the matter 
of application to incorporate the Second Tier 
Agreement into the Award. 

Decision of the Tribunal. 
THE CHAIRMAN: Earlier this year in June, following 
the March National Wage Case the Tribunal awarded 
those involved in the coal mining industry at Collie at 
$10.00 per week wage increase. It was a condition of that 
award that the Unions engaged in the industry in this 
State undertake not to apply for wage increases or 
improvements in conditions of employment other than in 
accordance with the Tribunal's Wage Fixing Principles 
which are substantially in line with those prescribed by 
the Australian Conciliation and Arbitration 
Commission. 

Those Principles provided amongst other things for 
wage adjustments consisting of two tiers. The first tier 
comprised the $10.00 and the possibility of a further 
sum. The second tier allowed for a separate increase in 
pay and conditions up to a maximum of four per cent of 
wages and salary costs, subject to agreement between the 
parties and compliance with the Principles at large. The 
Principles provide for such an increase as the result of 
measures implemented to improve efficiency and 
productivity. By this application the Griffin Coal Mining 
Company Pty Ltd seeks to process an agreement to grant 
to those of its employees whose employment is covered 
by the Coal Mining Industry (Miners' Western Australia) 
Award 1981 who constitute by far the biggest percentage 
of its work force, an increase in remuneration under the 
Restructuring and Efficiency Principles to the extent 
allowed by the second tier. 

After negotiations extending over three months 
involving a series of private meetings and conferences, 
both formal and informal, before myself as Chairman of 
the Tribunal, the parties have reached agreement on 
changes which involve a significant restructuring of the 
work place designed to reduce overheads and increase 
efficiency and productivity in the Respondent's 
operations. One of the more significant changes, 
involving a saving of $500 000 a year, is that the existing 
31 classifications should be consolidated and broad- 
banded into three grades thereby giving the Company 
greater flexibility in its use of manpower while at the 
same time offering the workforce a greater opportunity 
to perform a wider range of tasks. Furthermore, the 
introduction of broadbanding will materially simplify 
the complex seniority system which has applied in the 
industry in this State for many years and which, in some 
cases, resulted in employees being paid at the higher 
classification though not performing work required of 
that classification. Of equd significance is the agreement 
to introduce a night shift. That, too, breaks new ground 
for these employees and involves a saving of more than 
$500 (XX) per year. Until recently the Union has consis- 
tently and strenuously resisted all attempts over many 
years by the Company to introduce such a shift, an 
attempt to have it introduced by way of arbitration 
having failed many years ago. Nonetheless the Union has 
not let its antipathy to night shift prevail over good sense. 
The high cost of equipment used in the industry dictates 
that it not lie idle for any longer than is necessary. The 
introduction of a night shift will of course, reduce the 
unit ownership costs of that equipment. It will also 
reduce pit congestion and increase overburden pro- 
duction needed to maintain adequate coal supplies 
without the need to purchase additional equipment. 
Sensibly the Union determined that it would be 

preferable in the circumstances, to negotiate the most 
favourable terms it could for the introduction of night 
shift rather than face the prospect of having the 
inevitable imposed upon it on terms which it might not 
like. 

Other changes agreed on between the parties involve 
the adoption by management of communication and 
consultation policies, along with a health and safety 
policy. Further, there is to be an adjustment to the 
practice of requiring coverage by the miners in respect of 
large off-site cranes. There is to be more flexibility in 
shift starting times and a reduction in penalty rates for 
ordinary time worked out of normal shift times, and 
there is to be a comprehensive payment of wages direct to 
employees' bank accounts. Additionally, disability pay- 
ments hitherto thought to be the province of Board of 
Reference are to be absorbed into the base rate of pay. 

All of the agreed changes will result in a saving to the 
Company in the order of $1.1 million per year. 
Conservatively that is a saving of at least 10 per cent of 
the existing broad labour costs, not just of wages costs. 
Against this the proposed increases in remuneration will 
cost in the order of $286 000 per annum or four per cent 
of existing wages costs. 

These changes, some of which as outlined involve an 
important change of heart by the Union, have been 
brought about without acrimony or lost working time 
through industrial action. I make a point of saying that 
because there is an undeserved propensity amongst many 
commentators to include the coal industry of this State in 
the same basket as that on the eastern seaboard of this 
country when criticising industrial relations in the coal 
industry. The industry in this State has not been subject 
to the industrial discord so common in the Eastern 
States. Indeed, quite the contrary is the case. It is well to 
record that at least so far as the employees the subject of 
this application are concerned, there have been no 
stoppages through industrial action for many years. 
Rather, the differences that have arisen between the 
parties have been generally dealt with in a spirit of co- 
operation and disposed of in a sane and sensible manner. 

In all my dealings with the parties on this and other 
matters I have endeavoured to impress upon them the 
need to recognise that the industry can not be considered 
in isolation to the macro economics of the nation, that 
the industry is in a somewhat parlous state and that their 
interests are best served by discussion rather than by 
industrial action which is likely to jeopardise the future 
of the industry. Management and employee alike have to 
live in a town which, like them, depends upon the main- 
tenance of an efficient coal industry for its well being. It 
is only fair to say that the parties have responded to that 
challenge. Where discussion has not produced agreement 
they have left the matter to the Tribunal, as indeed they 
should. In these circumstances it would be quite unfair to 
include those engaged in the industry in this State in the 
basket of criticism of those engaged in the industry on 
the eastern seaboard. 

Although the industry in this State is to some extent 
protected so far as the employees are concerned by long 
term contracts which each of the mining companies have 
with the State Energy Commission to supply it with coal, 
of recent times coal has faced a very real threat from the 
abundant supplies of natural gas available to the State 
Energy Commission from the North West Shelf. Indeed, 
the position has now been reached where the State 
Energy Commission uses little coal in its operations, and 
the coal mined in Collie is stockpiled in the bush nearby 
to be used some time in the future. Nonetheless, my 
observations are that there is a general recognition 
amongst the workforce engaged in the industry in this 
State, that there is a need to balance their ideals with the 
needs of the industry at Collie. In my dealings with the 
executive of the Union, whilst they have been wary of 
change they recognise that the conditions which the 
Union has won for its members over the years, are still by 
most standards generous, and they have been responsible 
enough to recognise that there is a possibility that unless 
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their demands are moderated, there is a real possibility 
that the goose that lays their golden egg will be killed. On 
the other hand it has to be said that until comparatively 
very recently, relations between the Union and the 
Company were far from good. Indeed they were the 
source of concern to many concerned directly and 
indirectly with the industry. The Company appears now 
to have recognised this and adopted a changed attitude 
towards the exercise of its managerial prerogative, with 
the result that many of the changes which it has been 
seeking for a number of years, have been achieved in a 
way which satisfies it and the Union. 

Rather than be condemned along with those engaged 
in the coal industry on the eastern seaboard, in my view 
the parties should be commended for a responsible 
recognition of the state of the industry in this State and 
an ability to achieve significant adjustments to the 
industry in order to make it more efficient. Each has 
shown that a commitment to the Tribunal and its 
Principles can result in benefits to both parties and I 
suggest it might well be a lesson others might care to 
adopt. 

It remains only to say that the Tribunal being satisfied 
that the claim falls within its Principles particularly that 
allowed for under a second tier wage increase based on 
restructuring and efficiency is prepared to approve the 
claim with effect from the first pay period after this date. 
The introduction of the night shift is to commence next 
Monday. The details of its operation is embodied in an 
agreement reached before the Tribunal Chairman in 
conference. A memorandum of that Agreement will be 
registered in accordance with the provisions of section 9 
of the Western Australian Coal Industry Tribunal Act. 

Order. 
HAVING heard Mr S. J. Kenner on behalf of the Appli- 
cant and Mr E.G. Smith on behalf of the Respondent the 
Tribunal doth hereby award and order that subclauses 
(b) (c) (d) (e) (f) (g) (it) (i) and (j) of Clause 6.—Rates of 
Wages of the Coal Mining Industry (Miners' Western 
Australian) Award 1981, as they apply to the Griffin 
Coal Mining Co Ltd be deleted and in lieu the following 
award to be known as the Griffin Coal Mining Company 
(Special Conditions of Employment) Order 1987 shall 
apply: 

1 .—Term. 
This Order shall have effect according to its terms until 

otherwise varied or rescinded by order of the Western 
Australian Coal Industry Tribunal. 

2.—Scope. 
(1) This Order shall apply to employees of the Griffin 

Coalmining Company Limited whose employment is 
covered by the Coal Mining Industry (Miners' Western 
Australian) Award 1981. 

(2) Where the provisions of this Order are inconsistent 
with the provisions of the Coalmining Industry (Miners' 
Western Australia) Award 1981 the provisions of this 
Order shall prevail. 

3.—Rates of Pay. 
The following rates of pay and allowances shall apply 

to employees of the Griffin Coal Mining Co Ltd bound 
by the Coalmining Industry (Miners' Western Australia) 
Award 1981. 

(1) Employees of the age of 19 years and upwards shall 
be paid not less than the following total rate per week and 
these rates shall compensate for disabilities encountered 
from time to time including excessive dust, working on 
grades, adverse weather conditions and fumes. 

Rate 
per week 

$ 
Grade 1 
Excavator Driver 460.00 
Front End Loader Driver Exceeding 

7.6 metres 
Scraper Driver 
Bull Dozer Driver 
Grader Driver 
Crane Driver (restricted/unrestricted) 
Production Drill Operator 
Truck Driver exceeding 110 tons 

Grade 2 
100-110 ton Truck Driver 450.00 
50-100 ton Truck Driver 
Ancillary Equipment Operator 
Lubricator 
Shotfixer 
Shotfixer Trainees 
Crusher Attendant 
Grade 3 
Prospect Driller 432.00 
Stores Truck Driver 
Bath House Attendant/Cleaner 
General Duty Pumper 
Gardener 
Wash down Truck Compactor 
Acco, Posthole Driller 
General Duty (Surface Hand) 

(2) (a) In addition to the rates of wages prescribed in 
this clause, workers shall be entitled to an additional flat 
amount of $39.40 per week production bonus for the five 
ordinary working days Monday to Friday inclusive and 
for all paid leave. 

(b) Liberty is reserved to the employers to apply to the 
tribunal for a reduction or deletion of the production 
bonus if the present levels of production are not 
maintained. 

(3) (a) Employees at open cut workings which shall 
include gantries situated elsewhere but handling open cut 
coal and at all bins into which open cut coal is tipped who 
ordinarily are entitled to a shift allowance for work done 
on afternoon or night shift shall, in addition to the 
allowance, be paid at the rate of $2.94 per shift for all 
work done on afternoon shift and for all work done on 
night shift at the rate of $5.88 per shift. 

(b) An employee having had not less than two years' 
experience of work at or about the face shall whilst 
employed at an underground mine be paid an allowance 
of $6.90 per week on and from 1 September 1980; of 
$7.20 per week in lieu thereof on and from 12 January 
1981; of $8.80 in lieu thereof on and from 11 May 1981 
for all purposes of the award in addition to the rate for 
his particular classification. 

(4) When two shifts are being worked, each employee 
shall have day shift every alternate week and, where three 
shifts are being worked, the shifts shall be taken in 
rotation. Provided that there shall be a change of cavil on 
the last back Friday of the month of February, May, 
August and November of each year. 

(5) (a) All employees holding a third year First Aid 
Medallion shall receive $6.97 per week in addition to his 
ordinary rate. 

(b) Any person holding a third year First Aid 
Certificate may be nominated as a first aid man who shall 
see that the first aid room's equipment and stores are 
maintained in proper order and condition. He shall be 
paid $9.42 per week in addition to his ordinary rate. 

(c) No payment shall be required to be made pursuant 
to the provisions of this paragraph unless the 
qualifications are recognised as current. 

(6) (a) Where a bus service is provided, or any other 
form of public transport, the employer shall pay all 
charges in respect of fares for the transport of employees 
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to and from work in excess of $1.50 per fortnight per 
employee. The employee concerned shall pay all charges 
up to and including $1.50 per fortnight. 

(b) Any additional expense involved by the establish- 
ment of a bus service for the employees to and from 
Allanson shall be borne by the employers and any 
workers concerned in equal shares. 

(c) Where an employee is required to work outside the 
normal hours of duty (8.00 a.m. to 3.00 p.m. day shift 
and 3.00 p.m. to 10.00 p.m. afternoon shift) or on night 
shift and has to provide his own conveyance, the 
employer shall pay such employee an allowance of 25.1 
cents per km in a vehicle with an engine displacement 
under 1600cc, 30.3 cents per km in a vehicle with an 
engine displacement between 1600cc and 2600cc and 33.9 
cents per km in a vehicle with an engine displacement 
over 2600cc for all mileage travelled from the employee's 
place of abode or the Collie Post Office, whichever is the 
nearer to the place of work and return, provided that this 
allowance shall be paid for one vehicle only in respect of 
each four men for vehicles 1600cc and under and five 
men for vehicles 1600cc and above working in the same 
locality and able to travel conveniently in the same 
vehicle. 

(d) Any dispute as to the operation of this subclause 
shall be determined by the Board of Reference. 

(7) Where an obligation to pay a final amount 
contains a decimal figure of 0.5 of a cent or more, the 
amount to be paid shall be the next whole cent. (Example 
— 5.5 cents becomes 6.0 cents.) Where the amount to be 
paid contains a decimal figure of less than 0.5 of a cent, 
such decimal figure shall be disregarded. (Example — 5.4 
cents becomes 5.0 cents.) 

(8) On and from the commencement of production in 
1982, and in each year thereafter, each employee shall be 
entitled to receive two sets of industrial outer clothing per 
year, without charge. 

4.—Hours of Work. 
(1) Notwithstanding the provisions of subclause (c) of 

Clause 8.—Hours of Work of the Award the following 
provisions shall apply. 

(2) Ordinary hours worked between 3.00 p.m. and 
10.00 p.m. shall attract a penalty of 15 per cent and 
ordinary hours worked between 10.00 p.m. and 8.00 
a.m. shall attract a penalty of 25 per cent. 

Dated at Collie this 13th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, 

Western Australian Coal Industry Tribunal. 

COAL MINING INDUSTRY 
(MINERS WESTERN AUSTRALIA) AWARD. 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 13th day of October 1987. 
Application No. 24 of 1986. 

Between Western Collieries Ltd, Applicant and 
Coal Miners Industrial Union of Workers of 
Western Australia, Collie, Respondent in the matter 
of application to incorporate the Second Tier 
Agreement into the Award. 

Decision of the Tribunal. 
THE CHAIRMAN: This is an application instituted by 
Western Collieries Limited to increase the wages and 
some allowances fixed by the Coal Mining Industry 
(Miners' Western Australia) Award 1981 by four per 

cent. It is made pursuant to the Tribunal's Wage Fixing 
Principles, particularly that governing increases due to 
Restructuring and Efficiency. 

That Principle allows for an increase in wages up to four 
per cent, of wages or salaries where the Tribunal is 
satisfied that there has been a significant restructuring of 
the work place designed to increase efficiency and 
productivity. After negotiations extending over three 
months the Union and the Company have agreed on a 
number of changes to work practices and patterns which 
offset the costs of implementing the increases. 

The parties have agreed to implement revised starting 
and finishing shift times so that in practice all employees 
will in fact work the week to its fullest extent and shift 
working times will increase by up to half an hour in some 
instances. There is to be a reduced showering time from 
20 minutes to 10, crib breaks are to be staggered so as to 
permit continuity of productive work underground 
without penalty payments. Crib breaks are to be 
eliminated on the short Friday afternoon shift. There is 
to be a virtual "hot seat" change over between day and 
afternoon shift. Cash wages are no longer to be collected 
in Company time but outside normal shift times and 
there is to be a removal of the long standing limits on 
production by shot firing crews. The Company estimates 
that these changes will result in an additional 2.19 hours 
productive work per employee per week. 

In addition there is an agreement to reduce manning 
numbers from 457 to 438 by defined stages up to March 
1989. The parties have also agreed that new technology is 
to be introduced which will result in higher productivity 
and lower manning requirements so that by 1991 there 
will be an overall reduction in the size of the present 
workforce by at least 10 per cent. Further, wages are to 
be paid directly into bank accounts, unless an employee 
is willing to collect his wage by cash out of normal 
working hours. The Union has agreed to centralise the 
underground coal transporting function rather than 
continue to have it based at individual mines, so 
obviating the need to purchase extra equipment. 
Likewise, a single grader driver will be used to grade 
roads underground rather than limiting his activities to a 
particular mine as is now the case. The Union meetings to 
discuss matters of an urgent nature are in future only to 
be conducted during paid time with the prior approval of 
the Company. Moreover, the Union has agreed to vary 
the unofficial but hitherto accepted limitation on 
Saturday overtime from five hours to seven so obviating 
the need to engage extra employees. 

In general, what has been said in relation to the 
negotiations and to industrial relations as they concern 
the Griffin Coal Mining Company Pty Ltd applies 
equally to this Company, although it is only fair to 
acknowledge that relations between Western Collieries 
Ltd and the Union have not been as terse in the past as 
was the case with the Griffin Coal Mining Co. As with 
the Griffin Coal Mining Company Ltd the agreement 
reached between the parties represents yet another 
example of sanity and responsibility in industrial 
relations on the Collie Coal Field. 

The proposed changes will result in a saving to the 
company of at least $854 000 per annum ignoring the 
savings which will flow from the reduced manning levels 
and the proposed changes in technology. That is 
$350 000 more than the direct wage costs and $10 000 
more than the total broader on costs to the Company of 
granting the four per cent wage increase. By reason of its 
large workforce and the different nature of its operations 
it has not been possible to achieve any more savings at 
this time. Although uncosted the savings through 
reductions in manning levels are not to be under- 
estimated though, involving in the end a saving of more 
than $380 000. 

It remains therefore to indicate that the Tribunal is 
satisfied that the claim falls within the Principles. The 
application will therefore be granted with effect from the 
first pay period on or after this date. 
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Order. 
HAVING heard Mr S. J. Kenner on behalf of the Appli- 
cant and Mr B.C. Smith on behalf of the Respondent the 
Tribunal doth hereby award and order: 

1. That subclauses (b) (c) (d) (e) (0 (g) (h) (0 and (j) of 
Clause 6.—Rates of Wages of the Coal Mining Industry 
(Miners' Western Australian) Award 1981, as they apply 
to Western Collieries Limited is deleted and in lieu makes 
the following award to be known as the Western 
Collieries Limited (Special Conditions of Employment) 
Order 1987: 

1.—Term. 
This Order shall have effect according to its terms until 

otherwise varied or rescinded by order of the Western 
Australian Coal Industry Tribunal. 

2.—Scope. 
(1) This Order shall apply to employees of the Western 

Collieries Limited whose employment is covered by the 
Coal Mining Industry (Miners' Western Australian) 
Award 1981. 

(2) Where the provisions of this Order are inconsistent 
with the provisions of the Coalmining Industry (Miners' 
Western Australia) Award 1981 the provisions of this 
Order shall prevail. 

3.—Rates of Pay and Allowances. 
The following rates of pay and allowances shall apply 

to employees of the Western Collieries Limited bound by 
the Coalmining Industry (Miners' Western Australia) 
Award 1981. 

(1) (a) Employees of the age of 19 years and upwards 
shall be paid not less than the following total rate per 
week. 

Column 1 
No. 

Column 2 Classification 
Column 3 
Total Rate 
Per Week 

S 

Column 1 
No. 

Column 2 
Classification 

1. Mine Timber Cutter 
Prospect surface driller  
Surface Hand — General Duties 
[includes all general employees, store 
truck drivers (including truck fitted 
with self loading crane hoist 
attachment), motor truck drivers to 
20 tons, crane driver not exceeding 
lifting capacity five tons and drivers 
of miscellaneous equipment]  
Underground Shiftman — General 
Duties  
Open Cut Borer Shotfirer  
Lubricator  
Ancillary Earth Moving Equipment 
at Deep Mine  
Motor Truck Drivers of over 20 tons 
but not exceeding 50 tons  
Bulldozer Driver  
Grader Drivers  
Pumper (Deep Mine)  
Motor Truck Drivers of 50 tons but 
not exceeding 100 tons  
Scraper — Loader Drivers  
Front End Loader Driver exceeding 
7.6 metres  
Composite Miner  
Unrestricted Crane Driver  
Winding Engine Drivers  
Motor Truck Drivers of over 100 tons 
but not exceeding 110 tons  
Navvy Drivers  
Provided that special rates shall be 
fixed to apply to vehicles over 110 
tons 

Column 3 
Tolal Rate 
Per Week 

S 
422.93 
417.26 

410.94 

424.07 
424.07 
424.07 

430.55 
430.55 
430.55 
433.76 

445.27 
445.27 

445.27 
445.27 
445.27 
445.27 

449.29 
449.29 

10. Dragline Operator 
(a) On dragline of 15.25 but less 

than 26.75 cubic metres 
capacity   483.76 

(b) On dragline of 26.75 but less 
than 46 cubic metres capacity .. 494.36 

(c) On dragline of 46 but less than 
99.5 cubic metres capacity  500.36 

11. Dragline Trainee Operator 
(a) On dragline of 15.25 but less 

than 26.75 cubic metres 
capacity   459.84 

(b) On dragline of 26.75 but less 
than 46 cubic metres capacity .. 466.09 

(c) On dragline of 46 cubic metres 
capacity or over  476.80 

12. Bucket Wheel Operator 
(a) Bucket Wheel Excavator 

Operator   495.07 
(b) Bucket Wheel Spreader/ 

Operator   478.10 
(c) Bucket Wheel Excavator 

Attendant/Trainee Bucket 
Wheel Excavator Operator  478.10 

(d) Bucket Wheel Spreader 
Attendant/Tripper Operator .... 457.12 

(e) Bucket Wheel Serviceman/ 
Relief Tripper Operator  440.26 

Provided that the Trainee Bucket 
Wheel Excavator Operator after 12 
months' training and who is 
qualified for the Bucket Wheel 
Excavator Operator's Certificate 
and who is capable of operating will 
receive the same rate of pay as the 
Bucket Wheel Excavator Operator. 

13. Contract Timber Cutters' Rates 
(Weekly Basis) 
Each 2.7 m Split  111.54 
Each 3.0 m Split  123.41 
Each 3.0 m Slabs  222.58 
Each 2.7 m Round  178.05 
Each3.0mRound  237.39 
Each Sleeper  67.97 
Lids per hundred 1 187.15 

(b) Employees under the age of 19 years shall be paid 
the following rates per shift of seven hours. 

476.80 

495.07 

478.10 

478.10 

457.12 

440.26 

111.54 
123.41 
222.58 
178.05 
237.39 
67.97 
187.15 

be paid 

Under 16 years of age  196.34 
16 to 17 years of age  226.27 
17 to 18 years of age  250.49 
18 to 19 years of age  282.32 

19 years of age and over to be paid adult rates for the 
work being performed. 

(2) (a) In addition to the rates of wages prescribed in 
this clause, workers shall be entitled to an additional flat 
amount of $39.40 per week production bonus for the five 
ordinary working days Monday to Friday inclusive and 
for all paid leave. 

(b) Liberty is reserved to the employers to apply to the 
tribunal for a reduction or deletion of the production 
bonus if the present levels of production are not 
maintained. 

(3) For all time worked on afternoon or night shift 15 
per cent shall be added to the ordinary day shift rate. 

(b) Employees at open cut workings which shall 
include gantries situation elsewhere but handling open 
cut coal and at all bins into which open cut coal is tipped 
who ordinarily are entitled to a shift allowance for work 
done on afternoon or night shift shall, in addition to the 
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allowance, be paid at the rate of $1.76 per shift for all 
work done on afternoon shift and for all work done on 
night shift at the rate of $3.53 per shift. 

(c) An employee having had not less than two years' 
experience of work at or about the face shall whilst 
employed at an underground mine be paid an allowance 
of $6.90 per week on and from 1 September 1980; of 
$7.20 per week in lieu thereof on and from 12 January 
1981; of $9.15 in lieu thereof on and from 11 May 1981 
and for all purposes of the award in addition to the rate 
for his particular classification. 

(4) (a) When two shifts are being worked, each 
employee shall have day shift every alternate week and, 
where three shifts are being worked, the shifts shall be 
taken in rotation. 

Provided that, in the case of pumpmen where one shift 
only is being worked and it is not practicable to work day 
shift, afternoon shift may be worked. Where two shifts 
are being worked and it is not practicable to work day 
shift, afternoon or night shifts may be worked. Subject 
to this proviso pumpmen shall rotate in the same manner 
as other employees. 

Provided also that if the management desires a 
pumpman to work night shift only a special contract may 
be made. 

Provided further that there shall be a change of cavil 
on the last back Friday of the month of February, May, 
August and November of each year. 

(b) Where night shift is worked in rotation by 
pumpmen, 15 per cent shall be added to the day shift rate 
whether or not coal is hauled and tipped on afternoon 
shift. 

(5) (a) All employees holding a third year First Ad 
Medallion shall receive $7.25 per week in addition to his 
ordinary rate. 

(b) Any person holding a third year First Ad 
Certificate may be nominated as a first aid man who shall 
see that the first aid room's equipment and stores are 
maintained in proper order and condition. He shall be 
paid $9.80 per week in addition to his ordinary rate. 

(c) No payment shall be required to be made pursuant 
to the provisions of this paragraph unless the 
qualifications are recognised as current. 

(6) (a) Where a bus service is provided, or any other 
form of public transport, the employer shall pay all 
charges in respect of fares for the transport of employees 
to and from work in excess of $1.50 per fortnight per 
employee. The employee concerned shall pay all charges 
up to and including $1.50 per fortnight. 

(b) Any additional expense involved by the establish- 
ment of a bus service for the employees to and from 
Alanson shall be borne by the employers and any 
workers concerned in equal shares. 

(c) Where an employee is required to work outside the 
normal hours of duty (8.00 a.m. to 3.00 p.m. day shift 
and 3.00 p.m. to 10.00 p.m. afternoon shift) or on night 
shift and has to provide his own conveyance, the 
employer shall pay such employee an allowance of 25.1 
cents per km in a vehicle with an engine displacement 
under 1600cc, 30.3 cents per km in a vehicle with an 
engine displacement between 1600cc and 2600cc and 33.9 
cents per km in a vehicle with an engine displacement 
over 2600cc for all mileage travelled from the employee's 
place of abode or the Collie Post Office, whichever is the 
nearer to the place of work and return, provided that this 
allowance shall be paid for one vehicle only in respect of 
each four men for vehicles 1600cc and under and five 
men for vehicles 1600cc and above working in the same 
locality and able to travel conveniently in the same 
vehicle. 

(d) Where mine timber employees are required to 
provide their own transport, they shall be paid 25.1 cents 
per km in a vehicle with an engine displacement of 
1600cc, 30.3 cents per km in a vehicle with an engine 
displacement between 1600cc and 2600cc and 33.9 cents 
per km in a vehicle with an engine displacement over 
2600cc for all mileage travelling from the employee's 
place of abode to the place of work and return, provided 
that this allowance shall be paid for one vehicle only, in 
respect of each two men, or part of two working in the 
same locality and able to travel conveniently in the same 
vehicle. 

(e) Any dispute as to the operation of this subclause 
shall be determined by the Board of Reference. 

(7) Where an obligation to pay a final amount 
contains a decimal figure of 0.5 of a cent or more, the 
amount to be paid shall be the next whole cent. (Example 
— 5.5 cents becomes 6.0 cents.) Where the amount to be 
paid contains a decimal figure of less than 0.5 of a cent, 
such decimal figure shall be disregarded. (Example — 5.4 
cents becomes 5.0 cents.) 

(8) Employees working at the face in main dip 
development places, which is taken to be dip 
development of undrained virgin ground, shall be paid 
an additional $11.51 per week. 

(9) Any employee in charge of transporting men to 
work underground shall be paid an allowance of $4.62 
per week. 

(10) On and from the commencement of production in 
1982, and in each year thereafter, each employee shall be 
entitled to receive two sets of industrial outer clothing per 
year, without charge. 

2. That the Coal Mining Industry (Miners' Western 
Australia) Award 1981 as amended be further amended 
by: 

(a) Adding at the end of subclause (a) of Clause 8 the 
following proviso: 

Provided that there shall be no entitlement to a 
crib break on the Friday afternoon shift of each 
week. 

(b) Deleting the words "subclause (c) of Clause 6" and 
substituting the following: 

subclause (3) of Clause 3 of the Western Collieries 
Limited (Special Conditions of Employment) Order 
1987. 

(c) Deleting the rate of $4.51 in subclause (c) of Clause 
9 and substituting $4.69 in lieu thereof. 

(d) Deleting the rate of $1.40 in Clause 16 and 
substituting $1.46 in lieu thereof. 

(e) Deleting Clause 24 and substituting the following: 
24.—Pay Day. 

(1) The wages shall be paid to all employees on 
every alternate Friday. 

(2) They shall be paid on the same date at each 
mine or Collie Office in the Collie District. 

(3) Wages may be paid by direct funds transfer 
into a bank or credit union account nominated by 
the employee. 

(f) Deleting the rates of 50 cents, $1.00 and $1.12 in 
Clause 27 and substituting 52 cents, $1.04 and $1.16 
respectively. 

Dated at Collie this 13th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, 

Western Australian Coal Industry Tribunal. 
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COAL INDUSTRY TRIBUNAL — 

Awards/agreements — 
variation of — 

no variation resulting — 

COAL MINING INDUSTRY 
(MINERS WESTERN AUSTRALIA) AWARD. 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 13th day of October 1987. 
Application No. 22 of 1986. 

Between Griffin Coal Mining Co Ltd, Applicant and 
Coal Miners Industrial Union of Workers of 
Western Australia, Respondent in the matter of 
application for the introduction of a night shift at 
the Company's Muja operation. 

Decision of the Tribunal. 
THE CHAIRMAN: This matter now becomes 
redundant by virtue of the agreement reached in 
application No. 21 of 1987 which touched upon the same 
subject. 

Order. 
HAVING heard Mr S.J. Kenner on behalf of the 
Applicant and Mr B.G. Smith on behalf of the 
Respondent the Tribunal doth hereby order, award and 
prescribe:— 

That the application be withdrawn by leave. 

Dated at Collie this 13th day of October 1987. 

[L.S.] 
(Sgd.) G.L. FIELDING, 

Chairman, 
WA Coal Industry Tribunal. 
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MEMBERSHIP OF TRIBUNALS 

The Western Australian Industrial Relations Commission 

No change occurred in the membership of the Commission during the period 
under review. 

At 30th June, 1987 the Commission therefore had the following members: 

President The Honourable D. J. O'Dea 
Chief Commissioner B. J. Collier 
Senior Commissioner G. G. Halliwell 
Commissioners G. J. Martin 

G. L. Fielding 
O. K. Salmon 

J. A. Negus 
J. F. Gregor 

W. S. Coleman 
S. A. Kennedy 

THE WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT 

No change occurred in the membership of the Court during the period under 
review and at 30th June, 1987 the Court therefore had the following members: 

Presiding Judge The Honourable Mr Justice Brinsden 
Deputy Presiding Judge The Honourable Mr Justice Kennedy 
Members The Honourable Mr Justice Olney 

The Honourable Mr Justice Rowland 

INDUSTRIAL MAGISTRATES 

The following Stipendiary Magistrates have exercised jurisdiction as 
Industrial Magistrates at the places indicated during the period under review: 

Perth Mr K. F. Chapman and Mr I. G. Martin 
Port Hedland Mr T. J. Mclntyre and Mr G. Ajduk 
Kalgoorlie Mr D. J. Reynolds 
Albany Mr P. G. Thobaven 

Mr Keith Chapman resigned from the magistracy on 12th June, 1987 to enter 
private practice. I wish to record the appreciation of the Commission for the 
work performed by him over the several years during which he exercised 
jurisdiction as Industrial Magistrate and for his ready co-operation at all times. 

REGISTRY 

At 30th June, 1987 the Principal Officers of the Commission were: 

Registrar Mr K. Scapin 
Deputy Registrars Mr T. Pope 

Mr C. Hollett 

and other staff of the Commission totalled 42. 
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LEGISLATION 

No changes were made to the Industrial Relations Act during the year. 

The Building Industry (Code of Conduct) Act, 1986 was assented to on 29th 
July, 1986 and its proclamation was published in the Government Gazette of 
29th August, 1986 together with the Code of Conduct (Obligations of Union) 
1986 which was enacted pursuant to section 4 of the Act. 

Section 6 of this Act requires an employer of persons who carries out any 
work in the building and construction industry to notify me of any industrial 
action that is taken or brought about by The Australian Builders' Labourers' 
Federated Union of Workers—Western Australian Branch (A.B.L.F.) and is 
considered by the employer to be in breach of the Code of Conduct. Section 8 
obliges the Chief Commissioner to inform the Minister of industrial action that 
is notified in respect of each period ending on the last days of October, February 
and June in each year. 1 am required also to convey any inference or opinion 
that I may draw or form as to the Union's compliance or non-compliance with 
the Code of Conduct. 

You were informed in early November 1986 that no reports had been 
received from employers for the period ending October 1986 and I reported in 
March 1987 that the conduct of the Union had improved considerably since the 
passage of the legislation. I responded to your request for an interim report in 
May 1987 by the advice that most of the notifications received related to bans 
imposed in support of a wages claim which had been instigated at a national 
level by building trades' unions and was neither restricted to the A.B.L.F. nor to 
this State. Indeed, prior to a negotiated settlement there had been enormous 
disruption to the building industry throughout the nation, including those States 
in which the A.B.L.F. was no longer registered as an industrial union. It 
appeared to me that to single out the A.B.L.F. in Western Australia for punitive 
action in those circumstances would be an act of discrimination which could not 
be justified. Nevertheless the future action of the Union would need to be 
closely monitored. Between that report and 30th June, 1987 only one 
notification was received and I concluded that the Union had substantially 
complied with the Code. 
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ANALYSIS OF MATTERS PROCESSED 

FULL BENCH 

The Full Bench has been constituted on each occasion by His Honour the 
President D. J. O'Dea and two Commissioners and the extent to which each 
Commissioner has been a member of the Full Bench is indicated by the 
following figures: 

Chief Commissioner Collier  19 
Senior Commissioner Halliwell  17 
Commissioner Martin  19 
Commissioner Fielding  20 
Commissioner Salmon  15 
Commissioner Negus  8 
Commissioner Gregor   14 
Commissioner Coleman  10 
Commissioner Kennedy  8 

The following summarises Full Bench matters:— 

APPEALS 

Appeals from decisions of the Commission  51 

Upheld  19 
Order varied  1 
Operation of decision suspended and matter remitted  1 
Dismissed  25 
Withdrawn  5 

Appeals from decisions of the Industrial Magistrate  1 

Dismissed  1 

ORGANISATIONS 

Application by an unregistered organisation for registration as an 
organisation of employees  2 

Granted  1 
Withdrawn  1 

Application for alteration of Constitution rule of organisation  7 

Registrar directed to register  6 
Withdrawn  1 

Application for the registration of a new Union formed by 
amalgamation of unions  2 

Registrar directed to register  2 

Application for alteration of organisation's rules pursuant to section 71 
(5)  2 

Registrar directed to register  1 
Withdrawn  1 

Application to change name of organisation  2 

Registrar directed to register  1 
Withdrawn  1 

Application by Registrar to cancel the registration of organisation  1 

Granted  1 

Application for a declaration pursuant to section 71 (2)  1 

Registrar directed to issue certificate  1 
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Questions of law referred under section 27 (1) (u)  1 

Decision given  1 

Application for Interlocutory Orders in appeal proceedings  1 

Withdrawn  1 

Proceeding for enforcement pursuant to section 84A brought by 
Registrar  5 
Industrial Inspector  2 
Withdrawn  3 
Penalty Imposed  3 
Dismissed  1 

PRESIDENT 

Matters (other than Full Bench matters) dealt with by His Honour the 
President were as follows:— 

Application for an Order or direction under section 66  9 

Order or direction made  6 
Dismissed  1 
Withdrawn  2 

Application for an order for production of documents  1 

Withdrawn -  1 

Application for an order that the operation of a decision appealed 
against be stayed  19 

Granted  9 
Refused  2 
Withdrawn  3 

Application for an order to furnish further particulars  1 

No order required  1 

Application for an order shortening time for filing of answers  1 

Withdrawn  1 
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COMMISSION IN COURT SESSION 

During the period under review the Commission in Court Session has been 
constituted by three Commissioners on all occasions. The extent to which each 
Commissioner has been a member of the Commission in Court Session is 
indicated by the following figures: 

Chief Commissioner Collier  18 
Senior Commissioner Halliwell  23 
Commissioner Martin  44 
Commissioner Fielding  12 
Commissioner Salmon  10 
Commissioner Negus  21 
Commissioner Gregor  9 
Commissioner Coleman  15 
Commissioner Kennedy  7 

Matters dealt with by the Commission in Court Session were: 
Applications for General Order under Division 3  11 

Decision given  11 

Other matters allocated directly to Commission in Court Session  41 

Decision given  41 

Appeals from Long Service Leave Board of Reference  1 

Dismissed  1 
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COMMISSION CONSTITUTED 
ACTING ALONE 

BY COMMISSIONER SITTING OR 

Matters dealt with during period under review: 
Applications for— 

New Agreements  7 
Variation of Agreement  1 
New Awards (by consent)  15 

(by arbitration)  7 
Variation of Awards (by consent)  313 

(by arbitration)  30 
Interpretation of Awards  13 
Cancellation of Award  1 
Joinder of parties  1 
Shortened time for answers  77 
Extension of time for answers  1 
Order under section 29 (2) 413 
Order under section 23  27 
Order for production of documents under section 27 (1) (0)  13 
Order for further and better particulars  2 

Applications resolved by conciliation pursuant to section 32  112 

Conferences under section 44— 
Concluded without arbitration 520 
Matters arbitrated by Commissioner holding conference  164 
Matters arbitrated by another Commissioner  45 
Concluded by section 32 Order (not included in above figures)  13 
Called on Commissioner's own motion (not included in above 
figures)   6 

Matters referred to Commission in Court Session pursuant to section 
27 (1) (t)  11 
Matters referred to Full Bench pursuant to section 27(1) (u)  1 

CONSTITUENT AUTHORITIES 

Government School Teachers Tribunal: 
Appeals  

Dismissed  

Conferences under section 44— 
Concluded without arbitration  13 

New Awards (by consent)  2 
Cancellation of Award  1 
Variation of Award (by consent)  1 

Promotions Appeal Board: 
Appeals  164 

Upheld  17 
Dismissed  97 
Withdrawn  50 

Public Service Arbitrator: 
Reclassification appeals    57 

Reclassified  1 
Dismissed  3 
Withdrawn  53 

New Awards (by consent) 
Production of documents 

5 
1 
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Conferences under section 44— 
Concluded without arbitration 

Variations of Award (by consent).... 
Railways Classification Board: 

Variations of Award (by consent).... 
Conferences under section 44— 

Concluded without arbitration 

THE WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT 

Matters dealt with were: 
Appeals from decisions of the Full Bench  

Allowed  2 
Dismissed  4 

Appeals from decisions of the Commission in Court Session  

Allowed  2 
Dismissed  1 

Application for lifting of stay of operation of an order  

Refused  1 

INDUS I RI AL MAGISTRATES 

*Complaints: 
By industrial organisations of employees against employers- 

Lodged  
Proved  48 
Dismissed  17 
Withdrawn by leave 235 
Struck out  1 
Pending  105 

By industrial inspectors against employers— 
Lodged  
Proved  35 
Dismissed  2 
Withdrawn by leave  75 
Pending  15 

By individuals against employers— 
Lodged  
Proved  18 
Dismissed  6 
Withdrawn by leave  5 
Struck out  2 
Pending  12 

By employer against employee— 
Lodged  
Withdrawn by leave  1 

Total for period under review— 
Lodged  
Proved  101 
Dismissed  25 
Withdrawn by leave 316 
Struck out  3 
Pending  132 

(includes a number of matters under Federal awards) 
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Complaints which resulted in the application of penalties were: 

By industrial organisations of employees against employers— 
Number of Complaints  53 
Fines $6 190.00 

Costs $1 084.36 

By industrial inspectors against employers 
Number of Complaints  23 
Fines $2 630.00 

Costs $198.48 

By individuals against employers— 
Number of Complaints  18 
Fines $1 710.00 

Costs $507.70 

BOARDS OF REFERENCE 

The Boards of Reference detailed hereunder were chaired by the Registrar 
and the Deputy Registrars. 

Disputed claims under the Long Service Leave provisions of awards  9 

Upheld  5 
Dismissed  1 
Struck out  1 
Withdrawn  2 

Disputed claims under the Long Service Leave Act, 1958  2 

Upheld  
Withdrawn 

Disputed claims under awards or orders (other than Long Service 
Leave)  3 

Upheld  3 

Appeals to the State Government Wages Employees Long Service 
Leave Appeal Committee  3 

Upheld  1 
Withdrawn  2 

AWARDS 

Number in force at 30 June, 1987. 

INDUSTRIAL ORGANISATIONS REGISTERED AT 30 JUNE, 1987 

Number of organisations of employees 69 

Aggregate membership 189,770 

Number of organisations of employers 15 

Aggregate membership 2,690 
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INDUSTRIAL ACTION 

Working days lost through industrial disputes rose during the year. The 
increase can be attributed mainly to the Robe River dispute. Without that 
dispute I would have been in the position of confirming that the trend of 
lessening industrial tension in this State over the past two years was on-going. 
Although the problems at Robe River caused a substantial increase in working 
days lost in the Iron Ore Industry it is pleasing to report a 43% decrease in the 
number of disputes in this industry. The operations of the Iron Ore Consultative 
Council and the Mining Unions Association have contributed to this position 
but credit must also go to the management and workforce of the Hamersley, Mt 
Newman and Goldsworthy Mining companies whose concentration on the 
conciliation process has obviously borne fruit. 
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SUMMARY OF MAIN STATISTIC S 

FULL BENCH 
1984-85 1 985-86 1986-87 

Appeals  
Other Matters  

44 
20 

29 
21 

52 
26 

COMMISSION IN COURT SESSION 

General Orders  
Other Matters  

3 
113 

4 
116 

11 
42 

COMMISSIONERS SITTING ALONE 

New Agreements  
New Awards  
Variations of Awards  
Conferences  
Other Matters  

18 
309 
472 
280 

2 
13 

320 
615 
354 

7 
22 

343 
748 
673 

CONSTITUENT AUTHORITIES: 

Government School Teachers Tribunal: 

Appeals (including protective appeals)  
Conferences  
New Awards      
Variation of Awards  
Other Matters  

331 
20 

1 
13 
2 
1 
1 

Promotion Appeal Board: 

Appeals  266 164 

Public Service Arbitrator: 
Reclassification Appeals  
Conferences  
New Agreements  
New Awards  
Variation of Awards  
Other Matters  

820 
33 

4 
1 

16 
1 

57 
16 

5 
8 
1 

Railway Classification Board: 
Variation of Awards  
Conferences  
Other Matters  

6 

3 

7 
2 

AWARDS 

In Force   630* 608* 592* 

BOARDS OF REFERENCE 

Matters dealt with  19 26 17 

INDUSTRIAL ORGANISATIONS OF 
EMPLOYEES  70 72 69 

Membership  185,061 1 76,769 189,770 

INDUSTRIAL ORGANISATIONS OF EMPOYERS 15 15 15 

Membership  2,535 3,561 2,690 

*Includes Public Service awards and agreements and awards applying to State 
School Teachers and Railway Officers. 
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COMMENTARY 

WAGE FIXATION PRINCIPLES 

In my view the most important event of the year was the decision of the 
Commission in Court Session in March 1987 to give effect to the 1987 National 
Wage Decision of the Australian Conciliation and Arbitration Commission. 

The introduction of a two tier wage system, the concept of which was 
supported by unions and employers alike, affords the opportunity for moderate 
wage increases to be awarded "across the board" under the first tier and for 
additional increases of up to 4% to be won by employees under the second tier. 
The main vehicle for second tier increases is the Restructuring and Efficiency 
Principle which presents a new opportunity for employers and employees to 
work together in consultation and co-operation with a view to lifting 
productivity for their mutual advantage and that of the nation. 

At this early stage the signs are promising. Already restructuring and 
efficiency exercises are being conducted in many enterprises with direct 
employee involvement at plant level and there are positive indications that the 
results to be achieved in increased productivity will far exceed the value of the 
second tier ceiling. It has been made very clear that the Principle must not 
provide a vehicle for bogus wage increases or other sham arrangements and that 
the Commission will closely monitor all applications to ensure that the 
consideration for the increases sought is in keeping with the stated aims of the 
Principle. 

As stated by the Commission in Court Session whether the wage package 
holds together will depend to a large extent on the goodwill of both employers 
and employees and the role played by their industrial representatives. Co- 
operation and consultation not confrontation is the key to its success. 

Conciliation 

Section 6 of the Industrial Relations Act sets out its principal objects. The 
first three of these are:— 

(a) to promote goodwill in industry; 

(b) to encourage, and provide means for, conciliation with a view to 
amicable agreement thereby preventing and settling industrial disputes; 

(c) to provide means for preventing and settling industrial disputes not 
resolved by amicable agreement, including threatened, impending and 
probable industrial disputes, with the maximum of expedition and the 
minimum of legal form and technicality. 

In the performance of their duties all members of this Commission keep the 
principal objects of the Act well in mind and the degree of their success may be 
gauged from the statistics contained in this report. Some 740 compulsory 
conferences were conducted during the year pursuant to section 44 of the Act. 
Of these, 520 or approximately 70 per cent concluded with a settlement being 
reached between the parties making arbitration unnecessary. In addition 373 
applications for new awards/agreements or variation to existing 
awards/agreements were heard and determined. Of these, 336 or 90 per cent 
were the product of agreement reached in the conciliation process. Moreover, of 
the 413 claims lodged pursuant to section 29 (b) of the Act some 85 per cent 
were resolved in conference proceedings. 

These figures speak for themselves and reflect credit upon the representatives 
of employer bodies and unions who play the major role in negotiations within the 
orderly system of industrial relations as prescribed by the Industrial Relations 
Act. 
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I have mentioned earlier that the increase in working days lost during the year 
was due mainly to the dispute between Robe River Iron Associates and the 
several unions that are party to Industrial Agreement No. 10 of 1979. 

It is not my intention to retraverse all the circumstances of this dispute. It 
attracted wide media coverage at the time and the facts and findings are clearly 
set out in the lengthy decision of the Commission in Court Session dated 30th 
October, 1986. It is sufficient to state that it was the unanimous decision of the 
Commission in Court Session that the action of Robe River Iron Associates in 
dismissing its wages workforce on 11th August, 1986 was unfair and each 
member of the bench trenchantly criticised the Company for the manner in 
which it had conducted its industrial affairs. 

In virtualy a working lifetime in industrial relations this is the only occasion 
that I have experienced a major employer refusing to conciliate in any way with 
the industrial representatives of his workforce. The Commission found that the 
consistent refusal by the Company to conciliate about anything was because it 
wanted change and adopted extreme shock tactics to bring that about. Whatever 
might be said about those tactics to achieve ends they were clearly at variance 
with the objects of the Industrial Relations Act, 1979. 

Earlier I quoted Object (c) of the principal objects of the Act. It is significant 
that between the time Robe River Iron Associates dismissed its workforce on 
11th August, 1986 and 30th June, 1987 litigation seemed to be almost 
continuous. Seven matters were heard and determined by the Commission in 
Court Session, ten matters required the attention of the Full Bench and seven 
matters were dealt with by the Industrial Appeal Court. In the previous twelve 
months the Full Bench dealt with some fifty cases yet only four appeals were 
heard and determined by the Industrial Appeal Court. 

While it is open to any employer or union to raise legal arguments in matters 
before the Commission it is extraordinary in this jurisdiction for an employer to 
raise points of law in virtually all appearances. That this is contrary to the spirit 
of the Act, I have no doubt. 

Nevertheless employers and unions generally in this State have embraced the 
objects of the Act with its emphasis on good will, conciliation and minimum of 
legal form and technicality, with rewarding results. 

Amendments to Act 

The Robe River dispute has uncovered deficiencies in the Act. These have 
been discussed with either yourself or your officers. I cannot stress too strongly 
the neeed for section 44 of the Act to be amended to give the Commission 
power to issue orders aimed at preventing the deterioration of industrial 
relations pending resolution of a dispute by conciliation or arbitration. This is 
the compulsory conference section of the Act and is used by most parties 
whenever industrial action has occurred or is likely to occur. The Industrial 
Appeal Court has made it clear that there is no power for the Commission to 
issue such orders under this section. It is the view of all members of the 
Commission that the powers available in this regard under section 32 of the Act 
should also be available under section 44. 

It is also the strong view of the Commission that any doubt as to its abilty to 
make orders which supplement or vary awards respecting particular parties as a 
consequence of proceedings under section 44 should also be dispelled. You will 
be aware that there are many hundreds of orders affecting awards listed in the 
Industrial Gazette and until now their validity has never been questioned. It is 
extremely important that this matter be addressed. 
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The power of the Commission to issue interim orders during the hearing of a 
dispute over an industrial matter is another issue which calls for attention in the 
interests of both parties. 

I turn now to a section of the Act which is causing concern within the 
Commission. Section 29 (b) provides that an industrial matter may be referred 
to the Commission by an employee in the case of a claim— 

(i) that he has been unfairly dismissed from his employment; or 

(ii) that he has not been allowed by his employer a benefit not being a 
benefit under an award or order, to which he is entitled under his 
contract of service. 

The growth of these types of claims has been enormous since individual 
employees, as distinct from unions, where given this right in March 1980. In the 
year 1980/81 there were 79 applications filed pursuant to this section of the Act. 
This year 413 applications were lodged. 

Section 32 of the Act compels the Commission to endeavour to resolve 
matters by conciliation before resorting to arbitration so you will appreciate the 
work involved in dealing with this number of applications. 

The enactment of this subsection of section 29 had its genesis in the 1978 
Kelly report. Senior Commissioner Kelly supported his recommendation for the 
introduction of the provision in the following terms— 

'i am satisfied that the provisions allowing individual employees to move 
under the industrial law to protect basic entitlements poses neither a threat 
to the existence or viability of unions nor an incentive to them to leave the 
system. Moreover, the extension of those rights to individual employees 
appears to be supported by both logic and morality if the Act is to continue 
to make provision for exemption from union membership." 

The reference in that recommendation to basic entitlements seems far 
removed now from many of the claims lodged in the Commission. Some of 
those lodged by persons employed in managerial positions amount to tens of 
thousands of dollars and involve much legal argument on contract law. I doubt 
that the Legislature envisaged that such claims would be settled in a lay tribunal 
when the provision was enacted. 

With respect to claims of unfair dismissal it is significant that only some 42 
per cent of applicants' filed claims within 28 days of the event. There was an 
interval of over 4 months between the dismissal and filing of the claim in 12 per 
cent of the cases. As the remedy for unfair dismissal, ideally, is re-employment 
without loss of rights it is important to both sides that claims be lodged and 
determined promptly. In those States where the individual may make such a 
claim there is a time limit on its lodgement. In Victoria, a claim must be lodged 
within 4 business days after the termination, while 21 days is the prescribed 
time in South Australia. I consider that the introduction of a time limit would 
be fair to both employer and employee and it would relieve to some extent the 
pressure on the Commission. 

About 12 per cent of contractual entitlement claims are for sums in excess of 
$5 000. However, it is the nature of the claims, involving as it does the excercise 
of a judicial rather than an arbitral function which raises significant problems. 
One is the complexity of many of these employment relationships in law and the 
fact that these issues are often not addressed at all by the parties, especially 
applicants. As a result the consideration of such claims is disproportionately 
time comsuming. 

Many other claims are for very small amounts yet some applicants like their 
day in court and are even prepared to progress a small claim through to an 
appeal to a Full Bench if dissatisfied with the decision of first instance. They 
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have really nothing to lose. The costs involved in formally determining these 
small claims are inordinately high and, in my view, are an imposition on the 
public purse. A solution, both in terms of equity and the public interest might be 
to fix a monetary ceiling above which no claims would be entertained under 
section 29 (b) (ii). Perhaps the "fixed amount1' specified in the Small Claims 
Tribunals Act, 1974 might be appropriate. A great deal of time and money 
would be saved if the Commission were restricted to claims beneath that ceiling 
and if they could be dealt with in a manner similar to the function of a "referee" 
under that Act with the decision final and binding. 

Unless some early action is taken on this matter appointments of an 
additional Commissioner and/or other staff will be necessary. 

GOVERNMENT SCHOOL TEACHERS TRIBUNAL 

The "promotion on merit" system for teachers in primary and secondary 
schools and the restructuring of salaries for teachers in the Technical Education 
Division has resulted in a decline in the number of promotion appeals dealt 
with by the Tribunal. 

During the period under review Dr D. K. W. Evans (the member nominated 
by the Honourable Minister for Education) resigned from the Tribunal upon his 
appointment as Manager of Operations at the Education Department. 

Mr Darryl Powell (the member elected by the State School Teachers Union) 
also ceased to be a member of the Tribunal upon his appointment to the 
position of Manager, Industrial Relations, with the Education Department. 

The services and experience of Dr Evans and Mr Powell were greatly 
appreciated by the Commission in its first two years of jurisdiction over 

teachers employed in the public sector of Education. 

Ms J. S. Hutchinson is the new member elected by the Union and Mr B. J. 
Courtney, a member of the previous Teachers' Tribunal, the member 
nominated by the Honourable Minister. 

PUBLIC SERVICE ARBITRATOR AND APPEAL BOARDS 

The Public Service Arbitrator continues to provide a valuable avenue for the 
resolution of disputes between Government officers and employers. His jurisdic- 
tion extends beyond the Public Service to cover all employees on the 
salaried staff of Public Authorities. During this year the Arbitrator dealt with a 
wide variety of industrial matters, most of which were settled by conciliation, 
including a small number of disciplinary matters which otherwise might have 
been dealt with by the Public Service Appeal Board. 

The extended jurisdiction given to the Public Service Arbitrator as a result of 
the amendments to the Industrial Relations Act in 1985 allowing for the 
coverage of medical practitioners employed in public hospitals has been utilised 
by the Australian Medical Association to obtain first awards for medical officers 
employed in teaching hospitals and also for medical practitioners, including 
specialists engaged in sessional work, in public hospitals. 

The introduction of broadbanding into the Public Service and into many of 
the instrumentalities has necessitated a review of the existing classifications. In 
the Public Service this has resulted in more than 2,000 reclassification appeals 
being lodged in the Commission. In the initial stages these are dealt with by a 
conference between the parties and finally, if necessary, are determined by the 
Arbitrator. 
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The Public Service Arbitrator is also required to sit as the Chairman of the 
Promotions Appeal Board for appeals concerning Public Service positions. 
Possibly because of restrictions imposed by the Government on the filling of 
vacant positions within the Public Service there has been a decrease in the 
number of appeals compared to previous years. 

The current Public Service Arbitrator also sits as Chairman of the Railways 
Classification Board which has jurisdiction over industrial matters affecting 
railway officers. As with government officers these matters are in the main 
settled by conciliation. There have been no reclassification appeals lodged in the 
Commission since the Board was integrated into the Commission in 1985. 

AUSTRALIAN AND STATE TRIBUNALS 

The President of the Australian Conciliation and Arbitration Commission, 
Mr Justice Maddern has convened conferences between Heads of Tribunals on 
five occasions during the past year. The exchange of information and co- 
operation has been to the advantage of all concerned and is greatly appreciated. 

KARRATHA OFFICE 

This office of the Commission provides a valuable service in the Pilbara 
region and the resident Deputy Registrar handles many matters referred to him 
from members of the Commission. It is expected that his services will be in 
greater demand next year because of the build up of the second stage 
construction programme of the L.N.G. North West Shelf Project. 

57841—2 
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CONCLUSION 

This year has been exceptionally busy and a challenging one for the 
Commission. 

The Robe River dispute brought out the worst in people and the Commission 
was subjected to some quite unfair and unwarranted criticism. An irresponsible 
attack on me by a leading writer in the Weekend Australian resulted in the 
publication in that newspaper of a large unreserved apology by both the writer 
and the newspaper. Yet it was refreshing to receive correspondence from other 
members of the media who had closely followed the dispute and who were kind 
enough to comment favourably upon the patience and tact exhibited by 
members of the Robe River bench. The Commission can be well satisfied with 
the role that it played in that dispute. Without its involvement I have little 
doubt that industrial action by either unions or management or both would 
have closed the Pannawonica mine for an extended period. I am grateful to my 
colleagues for their hard work and co-operation throughout the year. My thanks 
are due also to the Registrar and his staff for their administrative support. Once 
again I note with appreciation the high standard of work produced by Verbatim 
Reporters and the willing co-operation of its staff. 

Finally, I look with optimism to the successful operation of the two tier wage 
system for already there appears to be a good appreciation amongst the 
workforce, unions and employers that all need to co-operate closely to increase 
productivity for their mutual benefit and that of the nation. 

September 22, 1987. 
B. J. COLLIER, 

CHIEF COMMISSIONER. 
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FULL BENCH — 
Appeals against decision 

of Commission — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Government Railways 
Commission 

and 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch), Perth. 
No. 1105 of 1987. 

RAILWAY EMPLOYEES AWARD 
No. 18 of 1979. 

WA Government Electrical 
Railways Commission Tradespersons 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Commissioner W.S. Coleman, 
and Commissioner S.A. Kennedy. 

17th day of November 1987. 

Appeal against decision of Commission — Award 
variation — new definitions and classifications — 
retrospective operative date — fixing of retro- 
spective date unusual but justified under circum- 
stances — effect of order unlikely to result in 
injustice — appeal dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. 

This matter has something of a history. In 1982 the 
Respondent applied for amendment of the Railway 
Employees Award to provide new definitions and 
classifications of Electronic Tradesman and Instru- 
mentation Tradesmen, and to prescribe appropriate 
wage rates. Discussions were held with the Appellant 
but, due to no fault on the part of either party, little 
progress was made, and on 1 December 1986 the 
Respondent filed an amended application and requested 
a hearing before the Commission. 

By 3 March 1987 no hearing had been conducted and 
in the meantime members of the Respondent imposed 
bans on carrying out work in relation to certain electrical 
equipment. This resulted in a compulsory conference 
initiated by the Appellant in an effort to lift the bans 
(C121 of 1987). The matter was not settled by agreement 
and was referred to the Commission, constituted by 
Salmon C., for the purpose of a determination regarding 
fixing a retrospective date from which wage rates would 
apply if prescribed for relevant employees by virtue of an 
order arising out of the amended application, which was 
application 1033. 

Following a hearing Commissioner Salmon purported 
to make an order on 20 March 1987, providing inter alia 
that the wage rates prescribed for the new classifications 
be paid from the beginning of the first pay period 
commencing on or after the 1st day of December 1986. 
The Full Bench upheld an appeal against that decision 
because it found that the order was finally determinative 
of one of the matters which was before the Commission 
and as such could not be made pursuant to the power 
contained in section 32 (3) (c) of the Industrial Relations 
Act 1979. Following what it considered to be a fair and 
reasonable course in the circumstances the Full Bench 
remitted the matter for further hearing and determina- 
tion. After hearing the parties further following the 

remission, the learned Commissioner allowed 
amendment of application 1033, which became applica- 
tion 1033 (1) and was joined with matter C121 of 1987. 
He then reserved the matter to consider fresh sub- 
missions made by the Appellant, and decided to make a 
similar order as to operative date as the order of 20 
March 1987 and substantially for the same reasons but 
this time pursuant to the powers in that behalf contained 
in the Act. 

The grounds upon which the Appellant now appeals 
against the decision to fix the beginning of the first pay 
period on or after 1 December 1986 as the day from 
which wage rates when prescribed will be paid are 
ineffectual in our opinion for the following reasons. The 
learned Commissioner exercised a discretion to deal 
separately with this matter which became the subject of 
his order, and to do so on grounds which he thought 
constituted special grounds justifying an order with 
retrospective effect. A summary of the reasons are set 
out in his judgment of 20 March 1987 and include the 
following grounds: 

The Respondent objected in principle to the fixing 
of a date from which payments, when determined, 
would be made and did so without setting up a case 
of injustice to the Respondent. The proposals for 
change follow variations of Federal and State Metal 
Trades Awards and Awards operating in other 
Government Departments and, although neither 
party could be blamed for delayed negotiations, the 
fact is that employees are required to perform new 
work irrespective of the state of the Award and 
should in fairness be paid adequately for what they 
do. Industrial action attributable to delayed 
progress was likely to intensify if steps were not 
taken to obviate the likely effects of delay. Of 
fundamental importance is the fact that there is 
genuine agreement on the necessity to cater for new 
definitions and classifications in the Award with 
appropriate rates of pay. There is also a clear 
implication that some electrical tradesmen are 
inadequately remunerated for some of the work 
they are expected to do, yet it is not clear when the 
Award will be varied and it is unfair that they should 
be expected to work without payment for it. In a 
spirit of conciliation an order was made because it 
was thought likely to facilitate amicable settlement 
without unfairness to either party, by securing a 
lifting of the bans and permitting issues of 
difference to be sorted out without undue haste. 

The Appellant is not new prepared to accept that those 
are sound reasons and it is claimed that it was an error in 
principle to fix a retrospective date before fixing the wage 
rate. It is claimed that it imposes an injustice upon the 
Appellant in that it is innocent of blame for delaying 
negotiations which in themselves are complex. It also 
denies that the order was likely to facilitate amicable 
settlement. 

The underlying reasons were thought to be sound 
reasons for fixing, by arbitration, the operative date 
notwithstanding submissions which the Appellant made 
in the earlier proceedings, and again in the proceedings 
occurring as a result of the remission of the matter. We 
are disposed to agree that fixing the date of operation at 
that point, though unusual, was justified by the circum- 
stances. It was designed to obviate what the learned 
Commissioner perceived as an unfair situation. There 
was an acceptance between the parties that some 
employees had experienced a significant change in work 
value and that the advent of further technological 
innovations impinged upon the issue of determining an 
appropriate award wage rate and classification. The 
order is unlikely to result in injustice in that it has effect 
only if and when rates are fixed and only in relation to 
those who are eventually reclassified and the number, so 
we are informed, is very small. In any event the decision 
which was taken constitutes an exercise of discretion and 
it has not been shown to be wrong in any material sense 
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by application of the clearly established principles 
referred to in Australian Workers' Union v. Robe River 
Iron Associates 66 WAIG 1570 at 1571 et seq. 

For the foregoing reasons we would dismiss the 
appeal. 

Order accordingly. 

Appearances: 
Mr F.M. Flodgins for the appellant. 
Mr L.J. Benfell for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Government Railways 
Commission 

and 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch), Perth. 
No. 1105 of 1987. 

RAILWAY EMPLOYEES AWARD 
No. 18 of 1979. 

WA Government Electrical 
Railways Commission Tradespersons 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Commissioner W.S. Coleman, 
and Commissioner S.A. Kennedy. 

17th day of November 1987. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 20th day of October 1987 and having 
heard Mr F.M. Hodgins on behalf of the Appellant and 
Mr L.J. Benfell on behalf of the Respondent and the Full 
Bench having reserved judgment on the matter and 
judgment being delivered on the 17th day of November 
1987 wherein the Full Bench unanimously dismissed the 
appeal and gave reasons therefor, it is this day, the 17th 
day of November 1987, ordered that the appeal be 
dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — appeal against the decision of 

the Commission. 

Slow Learning Children's Group 
of Western Australia (Inc) 

and 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital, Service and Miscellaneous, 
WA Branch. 

No. 926 of 1987. 

SOCIAL TRAINERS' (SLOW LEARNING 
CHILDREN'S GROUP) AWARD 

No. A15 of 1984. 
and 

MISCELLANEOUS WORKERS' (SLOW LEARNING 
CHILDREN'S GROUP) AWARD 

No. A20 of 1980. 
Health and Welfare Assistant Supervisors 
Services 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Commissioner J.F. Gregor, 
and Commissioner W.S. Coleman. 

12th day of October 1987. 

Appeal against decision to vary Award — delete classi- 
fication from one Award and insert another — work 
analysis — comparability found — appeal 
dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. The Slow Learning Children's Group 
(SLCG) is an organisation which, along with the State 
Government's Authority for the Intellectually Handi- 
capped (AIH), is concerned with the care of intellectually 
handicapped persons. Each of these bodies separately 
provide residential facilities and a range of vocational 
activities and workshops. Both of them have employees 
in the classification "Social Trainer". SLCG employs 
them in its residential facilities while AIH employs some 
Social Trainers in its residential facilities and others in its 
Sheltered Workshops. Social Trainers are employed by 
SLCG under the Social Trainers' (Slow Learning 
Children's Group) Award No. A15 of 1984, the 
classification being therein defined as follows:— 

Social Trainer means an employee who has com- 
pleted not less than one year's continuous service 
and has passed the first year training course and 
achieved a satisfactory report on conduct, efficiency 
and diligence. 

Social Trainers enjoy similar public service type 
conditions as Social Trainers who are employed by AIH 
under a different award. 

In its Workshops SLCG employs about 100 "Assistant 
Supervisors" whose conditions are governed by another 
award, the Miscellaneous Workers' (Slow Learning 
Children's Group) Award No. 20 of 1980, in which the 
classification "Assistant Supervisor" is defined as 
follows:— 

Assistant Supervisor means a person employed at 
an Activity School or at a Workshop to participate 
in vocational training and production duties as 
directed. 

The conditions of service of Assistant Supervisors are 
the same as those enjoyed by other employees covered by 
the same award such as Cooks, House Parents, 
Residents' Aides, Domestics, Laundry Workers and 
Gardeners, and such conditions are similar to so called 
Government Wages Conditions. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous WA 
Branch sought to amend the first mentioned award in 
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order that it might cover as well as the classification 
Social Trainer, the classification Assistant Supervisor, 
the effect of which would improve somewhat the con- 
ditions of service of Assistant Supervisors employed by 
SLCG, the most marked improvement being a reduction 
in the qualifying period for long service leave from 10 to 
seven years. The basis on which the Union pressed for the 
transfer of award coverage for Assistant Supervisors 
employed by SLCG to that enjoyed by Social Trainers, 
was that there was a sufficient similarity between the 
work of each classification that they ought to be covered 
under one award and share the same conditions of 
service. The SLCG contested the Union's claim thus 
requiring the matter to be settled by Arbitration. 

According to the Commission, the task was "to decide 
on the basis of evidence whether the Assistant Super- 
visor's work is more closely comparable with that of the 
Social Trainers or with the work of the other employees 
covered by the Miscellaneous Workers' Award. If the 
similarity has been demonstrated as the Union asserts 
and there is no violence done to the Wage Fixing 
Principles then in equity and good conscience the 
Assistant Supervisors should be granted the same 
conditions of service as their fellows". 

The Arbitration proceedings included inspection of 
facilities conducted by SLCG at which witnesses were 
examined as well as submissions and evidence from both 
sides and the published Reasons for Decision contain a 
full account of these matters and an analysis of the case 
presented by each side. The Commission, was less 
impressed by reference to the definitions than by what 
was contained in the respective duty statements of 
"Social Trainer" and "Assistant Supervisor" and in the 
light of all of the matters presented, it was found that the 
nature of the work performed by each classification was 
"very similar". At the same time the Commission 
allowed for and referred to variations in the ethos, 
attitude and motivation of the respective classifications 
of employee. It was the Commission's judgment that the 
tasks which they performed and the persons whom they 
aided displayed "much commonality". This led to an 
order varying the Social Trainers' (Slow Learning 
Children's Group) Award as proposed and it is against 
that decision which the SLCG now appeals. 

Fundamentally the appeal is on the basis that the 
Commission ought to have found that there was no or 
insufficient evidence to compare the respective duties of 
Assistant Supervisors and Social Trainers. The detailed 
grounds of appeal are similarly directed to assertions that 
there are errors of principle but these really involve 
assessments of the weight attributed to aspects of 
evidence, or to assertions that there was an absence of 
evidence, to the extent that the comparison made was 
actually inappropriate. Ground 1, for example, alleges 
error in principle in making a common award on the 
following grounds — 

(a) There was no, or insufficient evidence on which 
the Commission could find that the work of 
Assistant Supervisors and Social Trainers 
employed by the SLCG were very similar. 

(b) There was no evidence of the character of work 
of SLCG Social Trainers. 

(c) The weight of the evidence only allowed a 
comparison to be drawn between SLCG 
Assistant Supervisors and the Authority for 
Intellectually Handicapped (AIH) Social 
Trainers employed in workshops. 

Ground 2 alleges error in principle in relying on the 
duties performed by Social Trainers employed at AIH 
Workshops on the grounds that — 

(a) The AIH is separate and distinct from the 
SLCG and it's operations have no relevance to 
the operations of SLCG. 

(b) The Commission looked to a comparison 
outside the SLCG to employees doing different 
work to Social Trainers employed at SLCG. 

Ground 3 relates to a particular finding that it is 
unnecessary to repeat its provisions. Ground 4 alleges 
error of fact in determining that SLCG Assistant Super- 
visors were more similar to SLCG Social Trainers than 
SLCG House Parents. 

The Full Bench will not lightly interfere with a decision 
of the Commission being an exercise of its arbitral 
function pursuant to the powers contained in section 26 
of the Industrial Relations Act 1979 and it is always 
careful to avoid any attempt by an Appellant to obtain a 
re-hearing of an unsuccessful case as distinct from that 
which a proper appeal provides, namely a review of the 
decision on the basis of the evidence and matters raised in 
the proceedings before the Commission. In this instance 
the Appellant's reference to areas of evidence was often 
accompanied by observations which reflected a 
difference of view from that reached by the Commission 
on the basis of that evidence. It was directed to 
persuading the Full Bench that the Commission had not 
sufficient means to establish a proper comparison or had 
failed to pay a proper regard to evidence which support- 
ed the case contended by the Appellant as employer. 
Taken as a whole the appeal was presented as an attempt 
to induce the Full Bench to take a different view of the 
evidence and it is therefore apposite to refer in this 
connection to the caution of Stephen J. which is 
constantly quoted:— 

The constant emphasis of the cases is that before 
reversal an appellant court must be well satisfied 
that the primary judge was plainly wrong, his 
decision being no proper exercise of his judicial 
discretion. While authority teaches that error in the 
proper weight to be given to particular matters may 
justify reversal on appeal, it is also well established 
that it is never enough that an appellate court, left to 
itself, would have arrived at a different conclusion. 
When no error of law or mistake of fact is present, 
to arrive at a different conclusion which does not of 
itself justify a reversal can be due to little else but a 
difference of view as to weight: it follows that 
disagreement only on matters of weight by no means 
necessarily justifies a reversal of the trial judge. 
Because of this and because the assessment of 
weight is particularly liable to be affected by seeing 
and hearing the parties, which only the trial judge 
can do, an appellate court should be slow to over- 
turn a primary judge's discretionary decision on 
grounds which only involve conflicting assessments 
of matters of weight. 

[Gronow v. Gronow (1979) 144 CLR 513, at 519-520] 

Again, in this context it is useful to recognise the very 
general standard which the Commission is empowered to 
apply in the exercise of jurisdiction under section 26. In 
particular it is not bound by the rules of evidence and 
subject to the rules of natural justice [see subsection (3)], 
it is able to inform itself as it chooses. It is a difficult task 
for an Appellant to overturn a decision which primarily 
depends upon findings of fact because of the substantial 
advantage of assessing credibility which is possessed by 
the Commission which will generally lead the Appeal 
Bench to defer to its conclusions. 

In terms of its stated task it was necessary for the 
Commission to be satisfied that the work performed by 
Assistant Supervisors was more comparable with that of 
Social Trainers than other employees and that in 
amending the Award the Principles of Wage Fixation 
were not offended. There was a long process of hearing 
material evidence. On the weight accorded to it, the 
Commission concluded, that the evidence was capable of 
supporting a favourable comparison. While the 
employer may strongly hold the belief that common 
award coverage is undesirable for the classifications of 
Social Trainers and Assistant Supervisors, the decision 
was the result of the Commission's discretionary 
judgment. In our view the grounds of appeal do not 
justify any interference with the decision reached by the 
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Commission after considering all of the issues 
formulated in the task it had set itself. For the foregoing 
reasons we propose the appeal be dismissed. 

Order accordingly. 

Appearances: 
Mr G.E. Bull for the Appellant. 
Mr A.R. Beech for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
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Slow Learning Children's Group 
of Western Australia (Inc) 

and 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital, Service and Miscellaneous, 
WA Branch. 

No. 926 of 1987. 

SOCIAL TRAINERS' (SLOW LEARNING 
CHILDREN'S GROUP) AWARD 

No. A15 of 1984. 
and 

MISCELLANEOUS WORKERS' (SLOW LEARNING 
CHILDREN'S GROUP) AWARD 

No. A20 of 1980. 
Health and Welfare Assistant Supervisors 
Services 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Commissioner J.F. Gregor, 
and Commissioner W.S. Coleman. 

12th day of October 1987. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 22nd day of September 1987 and 
having heard Mr G.E. Bull on behalf of the Appellant 
and Mr A.R. Beech on behalf of the Respondent and the 
Full Bench having reserved judgment on the matter and 
judgment being delivered on the 12th day of October 
1987 wherein the Full Bench unanimously dismissed the 
appeal and gave reasons therefor, it is this day, the 12th 
day of October 1987 ordered that the appeal be 
dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49. 

The Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of Workers) 

Western Australian Branch 
and 

Building Workers Industrial Union of Australia, 
Western Australian Branch. 

No. 373 of 1987. 

Building Trades Building Industry 
Employees 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Commissioner G.J. Martin, 
and Commissioner S.A. Kennedy. 

12th day of November 1987. 

Appeal against decision of Commission — Interunion 
dispute — Demarcation — Building trades 
employees — Wall and ceiling fixers and carpenters 
— Eligibility for membership declared. 

Claim that work of wall and ceiling fixers to be per- 
formed exclusively by members of the Operative 
Plasterers and Plaster Workers Federation — 
Counterclaim by Building Workers Industrial 
Union that persons employed as wall and ceiling 
fixers ineligible for membership of either Union; 
also that wall and ceiling work traditionally done by 
carpenters — Threshold question considered: what 
are plasterers and fibrous plaster workers according 
to words used in constitution rule? — Question 
determined in record and evidence of witnesses — 
Constitution rule construed according to decision of 
Western Australian Industrial Appeals Court, 
Transport Workers Union v. Hamersley Iron Pty 
Ltd and Australian Workers' Union (53 WAIG 1103 
at 1105) — Historical development of award defini- 
tions relevant in construction of Union constitution 
rule — Commission found that to uphold the 
Applicant's construction of its own rule must be to 
permit membership of persons who are engaged on 
wall and ceiling work in which plaster will never be 
used; result would be absurd — Commission found 
on evidence produced that carpenters have 
traditionally performed wall and ceiling work except 
for wet plaster jointing — Declared that persons 
qualified and employed as wall and ceiling fixers not 
eligible for membership of Applicant or Respondent 
Unions — Range of wall and ceiling work per- 
formed by persons eligible for membership of either 
Union also declared — Discretionary judgment of 
Commission to be left undisturbed in this case — 
Commission formally recognised legitimate areas of 
coverage between Appellant and Respondent — 
Appeal dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. The Appellant is a registered organisa- 
tion of employees known as the Operative Plasterers and 
Plaster Workers Federation of Australia (Industrial 
Union of Workers) Western Australian Branch. By an 
application brought pursuant to section 29 -f the 
Industrial Relations Act 1979, and directed to the 
Commission in Court Session, the Appellant sought the 
following declarations — 

That on a proper construction of its rules it is 
entitled to enrol as members wall and ceiling fixers, 
that on a proper construction of the rules of the 
Western Australian Carpenters and Joiners, Brick- 
layers and Stoneworkers Industrial Union of 
Workers, it is not entitled to enrol as members wall 
and ceiling fixers, and 
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that it is entitled to represent in their industrial 
interests persons employed or usually employed as 
wall and ceiling fixers and is entitled to represent 
such persons to the exclusion of the Western 
Australian Carpenters and Joiners, Bricklayers and 
Stoneworkers Industrial Union of Workers. 

The Respondent is also a registered organisation of 
employees and at the relevant time was known as the 
Western Australian Carpenters and Joiners, Bricklayers 
and Stoneworkers Industrial Union of Workers. Since 
the Appellant's application was lodged and the proceed- 
ings which followed were conducted it has, by alteration 
of its name and by a process of amalgamation, become 
known as the Building Workers Industrial Union of 
Australia, Western Australian Branch and subsequently 
the Construction, Mining and Energy Workers Union of 
Australia — Western Australian Branch. 

The application claiming a declaration was made as a 
result of a dispute between the organisations represented 
by the Appellant and Respondent regarding industrial 
representation of certain employees employed by a con- 
struction company and engaged in wall and ceiling fixing 
including the installation of mouldings and the flushing 
of ceilings and cornices at the Commercial Hotel site in 
High Street, Fremantle. 

The Appellant's argument substantially turned upon 
the proposition that wall and ceiling fixing is a develop- 
ment of fibrous plastering due to the introduction of 
changed methods of erecting walls and ceilings and due 
to changes in the nature of the products fixed. The 
absence of any reference to wall and ceiling fixer in the 
constitution rule which lays down the conditions on 
which an employee becomes entitled to membership does 
not preclude it from enrolling a person following that 
vocation, according to the Appellant, because the rules 
are to be interpreted on the basis of allowing for the 
developments which have occurred. So far as carpenters 
are concerned, the Appellant argued that persons 
employed in the wall and ceiling fixing industry to do any 
part of the work of wall and ceiling fixing are not 
employed as carpenters, because carpentry is not the 
substantial purpose of the operation, and therefore when 
so employed such persons are not eligible for member- 
ship of the Respondent Union. 

The Respondent contested the Appellant's application 
on the ground that carpenters have for many years 
constructed and installed wall and ceiling frames and 
grids and have also fixed or placed gyprock, plaster 
board, acoustic tiles and other materials, this being work 
which may be performed by carpenters or plasterers 
depending upon the wish of the employer. In its original 
answer the Respondent sought orders restraining 
industrial initiatives undertaken by the Appellant, but 
the original answer was subsequently modified to include 
a cross-claim for a declaration — 

That wall and ceiling fixers employed upon the 
work of wall and ceiling fixing are not eligible for 
membership of either the Applicant or the 
Respondent, and, 
that carpenters employed upon the work of wall and 
ceiling fixing are eligible for membership of the 
Respondent and are ineligible for membership of 
the Applicant. 

This meant that the Commission constituted by Mr 
Commissioner Salmon, to whom the matter was 
allocated, was not called upon to decide the right to enrol 
wall and ceiling fixers as between two competing 
organisations, rather the essential question was, whether 
the Appellant has the constitutional capacity to enrol as 
its members persons employed as wall and ceiling fixers? 

An organisation of employers known as the Wall and 
Ceiling Contractors Association intervened in the pro- 
ceedings with leave. It did not support the claims of 
either organisation but the view point which it presented 
suggested that, in the Association's opinion, matters 
should remain as they were. 

Despite the fact that the application was directed to the 
Commission in Court Session the parties did not at any 
stage dispute the authority of a single Commissioner to 
deal with the matter and it is only necessary to note that 
membership of an organisation is clearly and expressly 
an industrial matter in accordance with paragraph (h) of 
section 7 of the Act. It is accepted for the purposes of this 
appeal that it was a matter of which the Commission thus 
constituted had cognizance and authority to enquire into 
and deal with. 

The proceedings were conducted over many days 
between June and December 1986 and a massive amount 
of oral and documentary evidence was presented to the 
Commission. The learned Commissioner brought down 
his reasons for judgment on 17 March 1987 on the basis 
of which he delivered the declaration of the Commission 
of 3 April 1987 which declared as follows — 

1. That persons qualified and employed as Wall 
and Ceiling Fixers are not eligible for membership of 
the Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of 
Workers) Western Australian Branch or the 
Building Workers Industrial Union of Australia — 
Western Australian Branch. 

2. Persons employed on the work of wall and 
ceiling fixers but excluding: 

(i) The erection of metal stud frames; 
(ii) work in metal for suspended ceilings, 

except when the ceiling is to be formed by 
acoustic tiles and 

(hi) work of fixing materials other than 
plaster, fibrous plaster and plaster based 
fibrous plaster substitutes on walls and 
ceilings, except when such materials are to 
be wet plaster jointed, 

are eligible for membership of the Operative 
Plasterers and Plaster Workers Federation of 
Australia (Industrial Union of Workers) Western 
Australian Branch. 

3. Persons employed on the work of wall and 
ceiling fixers but excluding all forms of wet plaster 
work are eligible for membership of the Building 
Workers' Industrial Union of Australia — Western 
Australian Branch. 

The Appellant instituted this appeal on the basis that 
the declaration constitutes a decision in relation to the 
eligibility of the relevant employees which is contrary to 
that sought by the Appellant. It asserts that paragraph 1 
is wrong and represents a narrow construction of the 
Appellant's constitution rule as distinct from a generous 
construction which would allow for technological 
changes and developments so that new forms of work 
could be regarded as coming within the words used in the 
rule. Paragraphs 2 and 3 of the Commission's declara- 
tion, it is claimed, are the result of error in assessing the 
nature of a calling or vocation by failing to treat the 
calling or vocation according to its totality. It is further 
claimed that if, which is denied, the Commission was 
correct in finding that there was an overlap of work it was 
duty bound to take steps towards demarcation of the 
industry. The following are the grounds of appeal in their 
amended form — 

1. The Commission erred in law in interpreting 
the Appellant's constitution rule by fixing the 
meanings of the terms as at its registration in 1964. 
The Commission should have allowed for the 
developments in the Trade. 

1A. The Commission should have firstly decided 
what was the vocation of a wall and ceiling fixer and 
then considered whether such a worker was eligible 
for membership of the respective Unions, and erred 
in failing so to do. 

2. The Commission failed to give any or any 
sufficient weight to the separate development in 
Western Australia of the trade of Wall and Ceiling 
Fixing. On the evidence of the trade training in 
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Western Australia the Commission should have 
found that wall and ceiling fixing was a part of the 
work of a plasterer and not of a carpenter. 

3. The Commission failed to give any or any 
sufficient weight to the decision of the Commission 
in 1958 (38 WAIG 314). 

4. The Commission failed to give any or any 
sufficient weight to the decision of the Commission 
in 1965 (45 WAIG 166) in which the Commission 
found that fibrous plaster fixers had the right to 
"perform the work of attaching to beams 
aluminium strips which are rivetted to aluminium 
tee-bars which in turn support plaster tiles forming 
what in terms of construction parlance is 'a sus- 
pended ceiling' " and the inclusion in the 1964 
Plaster and Cement Workers Award (45 WAIG 166) 
of the definition of Fibrous Plaster Fixers as "an on 
site worker who fixes precast plaster products in 
walls and ceilings, or as required in buildings, 
including all necessary suspensions and fittings." 

5. On the evidence the Commission should have 
held that all materials used by Wall and Ceiling 
Fixers are "materials appertaining to the trade or 
calling of plasterers" and the Commission erred in 
reading down that phrase. 

6. The Commission should have found that 
persons employed in the Wall and Ceiling Fixing 
Industry to do any part of the work of Wall and 
Ceiling Fixers are not employed as carpenters and 
are not eligible for membership of the Respondent. 

7. Delete. 
8. If, which is denied, the Commission was 

correct in holding the traditional work of carpenters 
in the wall and ceiling fixing industry to be relevant, 
the Commission erred in failing to apply the same 
principle to plasterers. 

9. If, which is denied, the Commission was 
correct in finding that the Respondent is entitled to 
enrol persons employed on that part of the work of 
wall and ceiling fixing excluding all forms of wet 
plaster work, the Commission erred in failing to 
decide that the Appellant should represent such 
persons in their industrial interests to the exclusion 
of the Respondent. 

The appeal proceedings took up five days and we are 
indebted to Mr L.A. Jackson and Mr D.H. Schapper 
representing the respective parties, for the painstaking 
examination of the relevant principles and their 
application to a mass of facts much of which is of a 
technical nature. Their able submissions enabled us to 
consider and assess the issues involved and we regret that 
it is only possible to acknowledge the arguments in broad 
outline. According to Mr Jackson the first duty of the 
Commission was to decide what is a wall and ceiling 
fixer, it declined to do so, but examined instead the work 
which could be done by persons eligible for membership 
of the Appellant and the Respondent and then compared 
such work with the work which, when taken as a whole, 
constituted the work of wall and ceiling fixers. Mr 
Jackson argued that the proper course was to determine 
what work is done by a wall and ceiling fixer in 
accordance with the proper tests, namely by considering 
the substantial character of the work, by taking a 
comprehensive view and considering the purpose to be 
achieved by it. By those tests, he said, a wall and ceiling 
fixer does the work encompassed by a training course in 
wall and ceiling fixing which, as the evidence established, 
is a trade deriving from the trade of plastering. It 
follows, according to the argument, that a wall and 
ceiling fixer is a plasterer and not a carpenter and the 
declaration demonstrates a misconception of a calling or 
vocation. As a basis to this assertion it was said that the 
Commissioner accepted the importance of the evidence 
of many witnesses called by the Respondent, that 
carpenters fix and erect fibre plaster material such as 
plaster glass and gyprock and building panels and wall 
board, thus satisfying him on balance that all of that 
work forms part of the substantial work of carpenters 

and overlaps the work of wall and ceiling fixers. The 
fundamental error in that proposition, according to the 
argument of the Appellant, is to suggest that a carpenter 
when employed as a wall and ceiling fixer remains a 
carpenter. As asserted in the sixth ground of appeal the 
Commission should have found that persons employed 
in the wall and ceiling fixing industry to do any part of 
the work of wall and ceiling fixers are not employed as 
carpenters at all and are not eligible for membership of 
the Respondent organisation. 

Mr Schapper, on behalf of the Respondent took an 
entirely different view. He argued that the question is not 
whether wall and ceiling fixing is part of plastering but 
whether wall and ceiling fixers are eligible for member- 
ship of the Appellant organisation and that question is to 
be determined by ascertaining the true meaning of the 
Appellant's eligibility rule. On this point it was argued 
that a reading of the Appellant's eligibility rule shows 
that wall and ceiling fixers are not eligible for member- 
ship since that vocation is not referred to in the rule and 
indeed the trade of wall and ceiling fixing is a trade 
separate from both plastering and carpentry. 

In our view the Commission had to be satisfied that the 
Appellant possessed the constitution capacity to enrol as 
its members persons employed as wall and ceiling fixers 
and accordingly to represent the industrial interests of 
the employees about whom the parties are in dispute. 
That was the central question, to ascertain the 
Appellant's proper coverage and field of operation (see 
R v. Williams ex parte BLF 43 ALR 649 at 653). This is 
achieved by ascertaining the criteria for membership as 
expressed by the registered rules and finding whether 
persons engaged as wall and ceiling fixers satisfy the 
criteria (see TWU and Hamersley Iron Pty Ltd and AWU 
53 WAIG 1103 per Burt, Wickham and Wallace J.J. at 
1104):— 

The question being as to the eligibility of certain 
workers to join each Union or, as it is sometimes 
put, as to the constitutional coverage of each Union, 
the answers to them must be found by ascertaining 
the criteria for membership of each Union as 
expressed by the registered rules of each Union, this 
being a matter of construction and a question of law 
and then by finding whether the disputed classifica- 
tions satisfy the criteria, this being a question of 
fact. 

A similar course was followed by the Full Court of the 
Federal Court of Australia in Co-Operative Bulk 
Handling Ltd v. The Australian Workers' Union, West 
Australian Branch Industrial Union of Workers and 
Waterside Workers Federation of Australia (1980) 32 
ALR 541 where at 544 it was said:— 

In the present appeal the first question which 
arises is, what are the conditions of eligibility for 
membership of the Federation? The second 
question is whether the person specified in the 
application made by CBH are included in the group 
or class specified by the conditions of eligibility for 
membership of the Federation? 

The Court also recognised in that case the desirability 
of giving a wide connotation to the words used in a 
condition of eligibility rule. At 549 it said:— 

If there is, as appears clearly inevitable, a continuing 
change in the manner in which work is done, we see no 
reason why the new forms of work should not come 
within words used in a condition of eligibility rule if those 
words are capable of bearing the appropriate current 
meaning. Ample scope exists in the Act for action by 
either the Commission or some other body to correct any 
injustice which may arise therefrom. In the present case 
we are concerned with eligibility to become members, not 
with industrial disputes that might follow. 

(The emphasis is ours) 
In re Williams ex parte BLF {Supra) the High Court in 

the following passage endorsed the relevance of usage in 
relation to construction of eligibility provisions:— 

In so construing them, however, it is permissible 
to pay regard to any common understanding among 
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people concerned with the relevant industries and 
particularly with industrial matters of the ordinary 
application of the words used and to take account of 
evidence of that common understanding furnished 
by the previous use of the words in the relevant 
organisation's rules and in statutory provisions, 
decisions, determinations, awards, reports and 
other papers concerned with the relevant industry or 
industries [see, e.g. Rex v. Hickman; ex parte Fox 
and Clinton (1945), 70 CLR 598 at 613; R. v. Aird; 
exparte Australian Workers' Union (Supra) at 659]. 

Subject to what is contained in the foregoing 
authorities, the rules to be applied in construing the rules 
of an organisation are well known and often repeated. 
They are the same rules as apply in the interpretation of 
statutes, deeds or other documents, except that, as with 
awards or industrial agreements, there should not be a 
too literal adherence to the strict technical meaning of 
words. What is required is a broad construction in search 
of a meaning which is consistent with the intention of the 
draftsmen. In reading a constitution rule the words 
should be given a wide meaning and interpreted 
according to their ordinary or popular denotation rather 
than by reference to some narrow or formal construc- 
tion: R. v. Cohen ex parte Motor Accidents Insurance 
Board (1979) 141 CLR 577 at 582. Notwithstanding this 
generosity of approach the meaning of words remains a 
legal question to be determined by the application of the 
ordinary rules which govern the construction of written 
documents: R. v. Aird; ex parte Australian Workers' 
Union (1973) 129 CLR 654 at 659. 

The rule relating to eligibility for membership of the 
Appellant organisation is set out below in a form which 
we hope may facilitate understanding and consideration 
of its meaning in accordance with the above principles. 
The rule is comprised of the constitution rules of each of 
two constituent organisations which represented 
Operative Plasterers, who were engaged in the applica- 
tion of plaster or cement manually or by mechanical 
means, and fibrous plasterers who, for the most part, 
were engaged in the manufacture and fixing of plaster 
and fibrous plaster goods and cement. In 1964 the 
organisations amalgamated to form the Appellant 
organisation. 

Rule 3 — Constitution provides:— 
The Union may admit to membership an 

unlimited number of persons employed or usually 
employed as 

(a) Plasterers — The work of a plasterer shall 
mean and be deemed to be, all internal and 
external plastering, and cementing, 
including rendering with all forms of 
plaster, asbestos fibre, finishing all kinds 
of plaster and plastic acoustic work, water- 
proofing work in cement, plaster or patent 
materials, by manual or mechanical 
means, including wood lathing and metal 
lathing, or any similar substitute that may 
be used as a ground for plaster work, such 
as sackett board; the fixing of plain and 
ornamental tiles on walls and floors; the 
fixing of fibrous plaster or any other kind 
of plaster required to be finished off with 
plastered joints; the top dressing of all 
concrete work finished in cement also 
cement floors, walls and ceilings, rough 
cast; and fixing plaster, cement, or patent 
plaster ornaments; and in the use of any 
materials appertaining to the trade or 
calling of plasterers. 
Provided that . . . 

(b) Fibrous Plaster Workers — Persons 
engaged in — 

(i) Architectural modelling. 
(ii) The manufacture of architectural 

ornaments of plaster and fibrous 
plaster; 

(hi) The manufacture of fibrous plaster 
goods; 

(iv) The fixing of manufactured plaster 
goods and fibrous plaster columns 
and acoustic tiles and the fixing of 
fibrous plaster on the walls and/or 
ceilings or buildings; 

(v) The preparation of designs and 
groundwork and the making of 
models and/or moulds whether of 
gelatine, plaster, wax, rubber or 
cement subject to the making of 
such models and/or moulds being 
incidental to the fibrous plaster 
industry. 

(vi) Any phase or phases of items (i) to 
(v) inclusive. 

(c) Manufactured Cement Goods Workers — 
Persons engaged in — 

(i) ... 
(ii) . . . 
(iii) . . . 
(iv) . . . 
(v) ... 

(d) Plaster Mill Workers — Persons engaged 
in the manufacture of Plaster of Paris. 

(e) ... 
(f) . . . 

The issue being the right of the Appellant to enrol wall 
and ceiling fixers, it was necessary for the Commission to 
decide what are plasterers and what are fibrous plaster 
workers, according to the words used in the above 
constitution rule? The Commission explicity went about 
seeking the answer to these questions by reference to 
"the facts disclosed by the record as well as the evidence 
of the witnesses, more especially — those witnesses who 
spoke about plaster work developments occurring before 
1964". That was not a correct approach, in the view of 
the Respondent, because the eligiblity rule was worded in 
clear language and it was not necessary to resort to 
extrinsic aids to clarify the meaning and was therefore 
not permissible, nevertheless the Respondent submitted 
that the material to which reference was made confirmed 
the correctness of the declaration. The Commission 
expressly recognised that there was a requirement to 
construe objectively the eligibility provisions and that 
there were limitations to a wide and generous approach. 
Whether it was strictly permissible, we think it was useful 
to take account of the history of the Appellant's 
predecessors, each constituent Union, to the extent that 
the history of material events might assist in under- 
standing the intentions of those who framed the rules 
which subsequently became the constitution of the 
amalgamated organisation. The Commission considered 
the registration files, awards dealing with definitions and 
the division of work, the development of plaster and 
fibrous plaster work. There is a good deal of support for 
such an approach and for the proposition that an 
expression in the eligibility rules of a Union is intended to 
have a wide meaning. We refer to R.V. Cohen ex parte 
Motor Accidents Insurance Board (1979) 27 ALR 263 
and re Isaac and Others ex parte Argyle Diamond Mines 
Pty Ltd 62 ALR 385 particularly at 391 where Gibbs C. J. 
acknowledged this and added:— 

. . . and is intended to cover any industries or 
callings which may in future fairly come within the 
descriptions which it contains, even if those 
industries or callings were unknown when the rules 
were drafted. 

Commissioner Salmon began his enquiry with an 
assumption that, given the circumstances leading to the 
Appellant's amalgamation, its constitution rule was not 
loosely framed but probably designed to express, what he 
referred to as, the outer limit of the right of enrolment. A 
generous approach was seen to be less necessary because 
there had been a constitution alteration in 1949 and 
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amalgamation in 1964, wherein the rule was likely to be 
the subject of careful scrutiny therefore the terms used 
should be taken as a reliable expression of the intention 
of the framers. In fact, as appears from the lengthy 
judgment, he conducted a sedulous enquiry into events 
which in the result indicated something of a common 
understanding of plastering work. For example, it was 
defined according to an award of the Court of 
Arbitration in 1929 (10 WAIG 315) in terms which are 
substantially those used in the original constitution of the 
Society of Operative Plasterers. The similarity between 
the 1929 award definition and that contained in the 
modern Building Trades Awards (57 WAIG 1203 and 65 
WAIG 1490) was also observed. The Commission 
derived from the early proceedings a number of con- 
clusions relevant to the matter of eligibility, for example 
that fibrous plaster sheets were fixed on stud walls and 
ceiling joists erected by carpenters and that the on-site 
work of plasterers was limited to the products that they 
manufactured in a plaster modelling works. In relation to 
the work of fibrous plaster workers it was noted that in 
1949 the constitution rule of the Fibrous Plasterers 
Union was recast in terms which are repeated in rule 3 (b) 
above, except that the terms of subrule (e) "any phase or 
phases of items (a) to (d)" were later added and they 
emulate what was contained in the Fibrous Plasterers 
Award in 1964 (65 WAIG 166). When that award issued 
the amalgamation of the constituent organisations had 
occurred and the Appellant was a party to the award. In 
issuing that award Flanagan C., in view of past practice, 
and the express terms of subrules (iv) and (vi) of rule 3 
(b), recognised the right of a fibrous plaster fixer to 
perform the work of attaching to beams aluminium strips 
which are rivetted to aluminium tee-bars which in turn 
support plastic tiles forming a suspended ceiling. He also 
alluded to earlier findings which had recognised the right 
of fibrous plaster workers to fix and finish plaster panels 
to the exclusion of carpenters and others. This was a 
development of some significance, whether or not it 
involved a generous construction of the existing rule. It 
was really the only significant development up to the time 
of amalgamation and that construction was endorsed, 
and we think correctly, in a limited way in that the 
declaration in paragraph 2 has recognised that the 
Appellant has a right of coverage in regard to persons 
employed on the work of wall and ceiling fixers in metal 
for suspended ceilings though only where the ceiling is to 
be formed by acoustic tiles and not otherwise. It is not 
for thise Bench to interfere with the construction to 
which the declaration gives effect unless convinced that it 
was wrong, on the contrary we agree with the Commis- 
sion that the words "any phase or phases of items (i) to 
(v) inclusive" are more apt to refer to the fixing of plaster 
and fibrous plaster goods and acoustic tiles than to work 
in metal, including the erection of metal stud frames. We 
also agree with the Commission that fibrous plaster must 
be taken to include plaster glass and gyprock which have 
come more recently upon the scene. 

The Commission rejected a number of submissions 
which were advanced by the Appellant, namely that on a 
proper construction of rule 3 (a) "the fixing of fibrous 
plaster or any other kind of plaster required to be 
finished off with plastered joints" should be regarded as 
including the erection of metal stud walls and metal work 
for suspended ceilings as integral parts of plaster fixing. 
The reasons for rejecting that proposition are sound, 
fibreglass sheets though stiff material, had from the 
beginning to be fixed onto stud walls and ceiling joists 
and carpenters were from earliest times involved in 
erecting these structures (indeed they were involved in 
more than that). Fibrous plasterers, on the other hand, 
were limited to fixing the products which they manu- 
factured in plaster modelling works. It is unsound to 
regard the provision of stud walls as part of the process 
of lathing and therefore part of the plasterers' work 
because by 1964 lathing was obsolete but stud walls 
continue to be the basis for fixing fibrous plaster 
substitutes. At that stage metal stud walls had not arrived 
and could not have been anticipated by the framers of the 

rule. What has been said about metal work for suspended 
ceilings in respect of rule 3 (b) (iv) and (vi) is sufficient to 
preclude any such metal work which may have come by 
common understanding to be part of the work of a 
fibrous plasterer becoming part of the work of the 
separate vocation of plasterer. 

The Commission also rejected a submission by the 
Appellant that the concluding words of rule 3 (a) "and in 
the use of any materials appertaining to the trade or 
calling of plasterers" can be extended to cover the 
erection of steel walls and suspended metal ceilings". We 
agree that the expression should be read as referring to 
those materials which are related to the work of 
plasterers in the ordinary sense of that term as it 
appeared in the rule in 1964 and the expression so read 
provides no support for the Appellant's submission. 

The Appellant advanced much evidence of technologi- 
cal change, the end purpose of which was to demonstrate 
that all the work performed by wall and ceiling fixers is 
work to be done by plasterers and that those performing 
the work of wall and ceiling fixers are within its eligibility 
rule. The following passage from a publication by Mr 
N.E. Davis, who was a Senior Lecturer, Trades, with 
Technical and Further Education, serves to introduce the 
association between the plastering trade and wall and 
ceiling fixing. At page 19.1 of his publication' 'Plastering 
and Associated Trades" Mr Davis writes:— 

Previously known as the fibrous industry, wall 
and ceiling fixing, like the tiling profession, has 
stemmed from the plastering trade. Specialisation in 
the area of fixing fibrous plaster sheets has increased 
since the post-war period (1945). The term "fibrous 
plaster" refers to the precast sheets manufactured 
from plaster and a reinforcement of either sisal, 
coconut fibre, hessian or a combination mixture. 
Plaster sheets were produced for many years prior to 
the 1939 war, but grew considerably during the 
housing and building boom which followed this 
period. Great changes have occurred in the trade 
over the past 25 years, with the improvement of 
materials, new casting methods, and a variety of 
additional products and modified fixing techniques. 
The influx of new materials and changes in the 
method of working has influenced the name of the 
trade which is now referred to as wall and ceiling 
fixing. Two instances of progress are: 
production of fibrous plaster using fibreglass 
strands in place of sisal, the ultimate form assuming 
the name of Plasterglass — reinforced Lining 
Board. 
introduction into Western Australia of another 
lining board with the trade name of "Gyprock". 

To overcome problems of definition, the trade, in 
1978, adopted a change in name to the "Wall and 
Ceiling Fixing Industry". "Plasterboard" was used 
as a general term for fibrous sheets, but now extends 
to "gyprock" which is a paper-faced or sandwich 
board, dry wall lining material. The old term, 
fibrous plaster, now relates to "plaster glass" 
sheeting. Wall and ceiling fixing refers specifically 
to the fixing of pre-cast internal lining boards, both 
plain and fancy, and other associated products 
including vents, cornices, acoustic tiles and panels, 
scotia, centre pieces and other castings as specified. 
Also included are suspended ceilings. Two other 
sections of the industry are required to manufacture 
these products; (a) the modeller and (b) the caster. 

Evidence of development of a trade of wall and ceiling 
fixing shows a logical connection with the trade of 
plastering but fails to provide a sound basis for con- 
cluding that wall and ceiling fixers and plasterers, or 
fibrous plasters, as defined in rule 3 — Constitution, are 
employed in one and the same vocation. Not only are 
wall and ceiling fixers not within the express words of the 
rule but are engaged in erecting metal stud walls and 
suspended ceilings which are integral parts of wall and 
ceiling fixing. Such functions are not a development of 
plastering or new forms of work contemplated by the 
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rule. In our view it is not work which comes within the 
plain construction of the rule, unless the expression "and 
in the case of any materials appertaining to the trade or 
calling of plasterers", in subrule (a) be taken to include 
the materials providing uprights on the walls and the 
joists on a ceiling as part of "wood lathing or metal 
lathing — that may be used as a ground for plaster 
work". In our view that is a reference to the use of wood 
or metal commonly used to strengthen plaster in earlier 
times. This is dealt with by Mr Davis in his book at 
chapter 15 and he describes laths being fixed to stud walls 
and ceiling joists erected separately from the work of the 
plasterer as described in the rule. Similarly the erection of 
stud walls and ceilings does not fall comfortably within 
the expression "any phase or phases" of items (i) to (v) 
inclusive in subrule (b) particularly as metal stud walls 
and ceilings were not contemplated when the provision 
was drawn. It should be added that the erection of steel 
stud wall frames and suspended ceilings is included in the 
trade training and traditional work of carpenters. 
Technological changes, new skills and changed 
responsibilities have tended to extend the distance 
between those employed as wall and ceiling fixers and 
operative plasterers and fibrous plasterers as such whose 
vocations are adequately described by the words used in 
the constitution rule according to the common under- 
standing of those words. It is not possible to read those 
words as extending to all the work performed by wall and 
ceiling fixers but they are appropriate to cover those 
functions of a plasterer and fibrous plaster worker 
identified in the declaration. Indeed, as shown in the 
Commission's reasons, the diversity of techniques and 
materials dictate that building projects are possible in 
which walls and ceilings may be erected without plaster 
or plaster substitutes at all. It would not be a generous 
construction but a wrong construction to treat the 
Appellant as being entitled to enrol persons who might be 
required to work on wall and ceiling work in which 
plaster will never be used. We think that according to 
what is envisaged by the constitution rule, plaster work is 
incidental to wall and ceiling work and not to the purpose 
of it and we think it is appropriate to recall that the 
question for determination was not whether wall and 
ceiling fixing is part of plastering but whether wall and 
ceiling fixers are eligible for membership of the 
Appellant and that question depends upon the proper 
construction of the Appellant's eligibility rule. 

There was a hope expressed in 1958 that carpenters 
would forego much of the work they were then doing in 
the field of wall and ceiling construction (see 38 WAIG 
314). This hope was not fulfilled and there is abundant 
evidence that those who are qualified as carpenters, as 
well as those who are qualified as plasterers and fibrous 
plasterers, have for some years been engaged on the work 
of wall and ceiling fixing. That work is taught in its 
entirety in the trade course of wall and ceiling fixing, 
nevertheless it embraces the erection and fixing of steel 
stud frames and the setting out, erection and fixing of 
suspended ceilings, each of which task is capable of 
inclusion within the work ordinarily performed by a 
carpenter as defined and many tradesmen carpenters 
testified as to their engagement on such work. It appears 
to us that the trade of wall and ceiling fixing is a 
composite trade in which various tasks are carried out, as 
they always were, by those who are qualified to do the 
work of a plasterer or fibrous plasterer or that of a 
carpenter. It is equally valid to say as the Respondent 
does that the trade of wall and ceiling fixing is a trade 
separate from the trades of plastering and carpentry, a 
wall and ceiling fixer is neither a plasterer nor a 
carpenter, a wall and ceiling fixer is a wall and ceiling 
fixer and while the vocation of wall and ceiling fixer is 
not referred to in the Appellant's eligibility rule and the 
words of that rule are not capable of referring to the 
tasks, they are tasks which have always been within the 
province of the carpenter. 

In our view the Commission's declaration constitutes 
an accurate reflection of the limited areas from which the 
Appellant can legitimately draw members in that it 

accords with findings which were open and properly 
made, namely, that rule 3 in subrule (a) does not include 
the erection of metal stud walls or the installation of 
metal work in connection with suspended ceilings; that in 
subrule (b) it does not include the erection of metal stud 
walls or the installation of metal work in connection with 
suspended ceilings, other than the inclusion of acoustic 
tiles. Furthermore, that fibrous plaster does include 
plaster glass, gyprock, hardiflex and other wall paneling 
and materials where a wet plaster finish is required. 

The Commission declined the Appellant's further 
claim for a declaration that it is entitled to represent in 
their industrial interests persons employed or usually 
employed as wall and ceiling fixers to the exclusion of the 
Respondent. That it did not see fit to make a declaration 
having that effect was an exercise of discretionary 
judgment which should be left undisturbed unless it be 
shown that it is wrong in some fundamental respect. We 
do not think it is and we do not consider that the 
Commission has erred in the ascertainment of the facts 
or the application of appropriate principle but rather, by 
the declaration, it has formally recognised legitimate 
areas of coverage as between the Appellant and 
Respondent. We propose that the appeal be dismissed. 

Order accordingly. 

Appearances: 
Mr L.A. Jackson (of Counsel) and with him Mr A.L. 

Drake-Brockman (of Counsel) for the Appellant. 
Mr D.H. Schapper (of Counsel) for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49. 

The Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of Workers) 

Western Australian Branch 
and 

Building Workers Industrial Union of Australia, 
Western Australian Branch. 

No. 373 of 1987. 

Building Trades Building Industry 
Employees 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Commissioner G.J. Martin, 
and Commissioner S.A. Kennedy. 

12th day of November 1987. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 17th, 18th, 19th, 20th and 21st days of 
August 1987 and having heard Mr L.A. Jackson (of 
Counsel) and with him Mr A.L. Drake-Brockman (of 
Counsel) on behalf of the appellant and Mr D.H. 
Schapper (of Counsel) on behalf of the respondent and 
the Full Bench having reserved judgment on the matter 
and judgment being delivered on the 12th day of 
November 1987 wherein the Full Bench unanimously 
dismissed the appeal and gave reasons therefor, it is this 
day, the 12th day of November 1987 ordered that the 
appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — appeal against the decision of the 

Commission constituted by the 
Government School Teachers Tribunal. 

The State School Teachers Union of WA (Inc) 
and 

The Honourable Minister for Education. 
No. 1014 of 1987. 

GOVERNMENT SCHOOL TEACHERS' 
(EDUCATION DEPARTMENT) LOCALITY 

ALLOWANCES AWARD 1984. 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Commissioner O.K. Salmon, 
and Commissioner S.A. Kennedy. 

12th day of October 1987. 

Appeal — Commission constituted by the Government 
School Teachers Tribunal — Interpretation — 
Wages — Locality allowance — Part-time/full-time 
— Method of payment — Appeal upheld. 

Reasons for Decision, 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This appeal to the Full Bench of the 
Industrial Relations Commission from a decision of the 
Government School Teachers Tribunal arises pursuant 
to the powers contained in section SOB of the Industrial 
Relations Act 1979. The Appellant is the State School 
Teachers Union of WA (Incorporated) and the 
Respondent is the Honourable Minister for Education. 
The subject of the appeal is a declaration pursuant to 
section 46 (1) (a) of the Act by which the Tribunal, by 
majority, found that the Government School Teachers 
(Education Department) Locality Allowances Award 
1984 does apply to part-time teachers and that the 
allowances prescribed therein are to be applied to such 
teachers on a proportional basis according to the ratio 
which the hours worked each week by those teachers 
bears to the hours worked each week by full-time 
teachers. 

The purpose of the said award is to provide allowances 
for the conditions experienced by teachers living and 
working in country and remote areas, and for all relevant 
purposes, a teacher is any person engaged in teaching (see 
section 73A of the Act) and includes a part-time teacher. 
Remembering that a proper approach to the construction 
of awards is to consider its terms as a whole, it is 
sufficient to set out in these reasons the following clauses 
which are directly material to the interpretation which 
was requested:— 

3.—Scope. 
This award shall apply to all Government School 

Teachers employed under the provisions of the 
Industrial Relations Act who are employed in 
localities within the State of Western Australia 
covered by the provisions hereof. 

4.—Definitions. 
"Teachers" means teacher as defined in the 

Government School Teachers Arbitration and 
Appeal Act 1979 . . . 

5.—Locality Allowances. 
(1) All teachers employed in localities covered by 

this award shall be paid the locality allowance at half 
the rate contained within the schedule hereto 
excepting that: . . . 

The principles applied in interpreting awards in this 
jurisdiction are well settled as indicated by the Western 
Australian Industrial Appeal Court in Norwest Beef 

Industries Limited and Derby Meat Processing Co Ltd v. 
West Australian Branch, Meat Industry Employees' 
Union 64 WAIG 2124, and more recently in Robe River 
Iron Associates and Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and Others 67 
WAIG 1097. Essentially the principles provide that it is 
necessary to read the document as a whole and determine 
whether the words used are capable, in their ordinary 
sense, of having unambiguous meaning. If that question 
is answered in the affirmative then further consideration 
of the expressed or supposed intention of the award 
making body does not fall to be considered. 

When the said award is read as a whole there is nothing 
to be found which would distinguish between full-time 
teachers and part-time teachers. It seems plain to us that 
the intention expressed in Clause 5 is that the payment of 
the locality allowance as provided should apply to all 
teachers and the words "all teachers employed in 
localities covered by this award" are not words which are 
in their ordinary meaning capable of more than one 
meaning nor may they have a broader or narrower 
meaning but rather have a plain and unambiguous 
meaning. In our respectful opinion the minority 
judgment of the Tribunal correctly expressed the view 
that as the award "specifies all teachers", then unless 
there is specific reference to other categories e.g. part- 
time teachers and their specific conditions, the award 
provisions should apply equally to all teachers. 

According to the settled principles it is not permissible 
to look to the expressed or supposed intention of the 
award making body. Again, we agree with the minority 
view that, if the interpretation of the award requires 
prior knowledge of custom and practice, that is, the use 
of extrinsic aids, then it runs contrary to the decision of 
the Western Australian Industrial Appeal Court in the 
Norwest Beef Industries Case (Supra). 

The Government School Teachers Tribunal, as 
appears from the written judgment of the learned 
Chairman, adopted the appropriate principles and 
referred to a passage from the judgment of the learned 
President of the Industrial Appeal Court in the Robe 
River Case (Supra), at page 1098. 

If the terms are clear and unambiguous it is not 
permissible to look to extrinsic material to qualify 
the meaning of the particular provision being con- 
sidered. Therefore, when the issue is which of two or 
more possible meanings is to be given to a con- 
tractual provision it is not permissible to look at 
actual intentions, aspirations, or expectations of the 
parties before or at the time of the contract, except 
in so far as they are expressed in the contract but to 
look at only the objective framework of facts within 
which the contract came into existence, and to the 
parties presumed intentions in that setting. 

The Tribunal however took a radically different view 
of the provisions of the award from that which we have 
expressed, and the course which led the Tribunal to an 
interpretation of the award which is disputed in this 
appeal may be summarised from the Chairman's reasons 
in the following way. It was decided to assume that an 
ambiguity existed because it was perceived that there was 
a bona fide difference between the parties, that is the 
Appellant and Respondent, as to the method of applying 
the award to part-time teachers. In doing this the 
Tribunal could discover whether the application of 
extrinsic aids could assist in achieving a true inter- 
pretation. The learned Chairman considered that the 
equitable provisions of section 26 of the Act required 
that the Tribunal follow the course proposed which 
would permit an interpretation which could be seen as 
industrially fair and avoid attributing a meaning to the 
award provisions which the Chairman saw as producing 
an absurd result. 

It seems to us that the recognised rules of construction 
are unaffected by the manner in which jurisdiction is to 
be exercised within the Commission and the Act provides 
a ready facility to vary an award where appropriate. 
Allowing evidence to be adduced and other material 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

presented, enabled the Tribunal to resort to extrinsic aids 
which led to what the learned Chairman described in the 
following way:— 

A consideration of the practice of the applicant 
prior to the issuance of the first Locality Allowance 
Award 1981, the agreement by the parties during the 
proceedings leading to the issuance of that award to 
continue that practice, and the continuation of that 
practice since that time to date leads me to the 
equitable conclusion that there is a well settled inter- 
pretation of the award in respect of the method of its 
application to part-time teachers. 

In the view of the learned Chairman the evidence 
adduced clearly established a custom or usage which was 
sufficient to justify the implication of a term which, in 
some way, permitted the award to be read as applying to 
part-time teachers so that such teachers are entitled to a 
pro rata proportion of the appropriate allowance. 

We find, for the reasons we have described, that the 
Tribunal erred in finding that Clause 5 of the said award 
was ambiguous, or in assuming for other purposes that 
there was an ambiguity. It necessarily follows that the 
Tribunal erred in using extrinsic aids to interpret the said 
award. This is sufficient to uphold the appeal but we wish 
to say further that, despite the valiant efforts of Mr 
Overman, who appeared for the Respondent, to 
persuade us otherwise, we think the implication of a term 
into the award on the basis of a custom that part-time 
teachers are not entitled to the appropriate allowances 
under the said award, must be contrary to the express 
terms which refer to "all teachers". The implication of 
such a term would not be permissible [Constan Industries 
of Australia Pty Ltd v. Winterthur Insurance (Australia) 
Ltd 1986 (60 ALJR 294 at 296)]. 

For the foregoing reasons we would uphold the appeal 
and we consider that the proper course is to determine 
the appeal by order which would quash the decision of 
the Government School Teachers Tribunal and provide 
in lieu thereof that Clause 5 of the Government School 
Teachers (Education Department) Locality Allowance 
Award 1984 according to its true interpretation provides 
that part-time teachers are entitled to payment of the 
appropriate allowance pursuant to the said award at the 
same rate payable to full-time teachers. 

Order accordingly. 

Appearances: 
Mr G. Droppert (of Counsel) for the Appellant. 
Mr G.M. Overman (of Counsel) for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — appeal against the decision of the 

Commission constituted by the 
Government School Teachers Tribunal. 

The State School Teachers Union of WA (Inc) 
and 

The Honourable Minister for Education. 
No. 1014 of 1987. 

GOVERNMENT SCHOOL TEACHERS' 
(EDUCATION DEPARTMENT) LOCALITY 

ALLOWANCES AWARD 1984. 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Commissioner O.K. Salmon, 
and Commissioner S.A. Kennedy. 

12th day of October 1987. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 24th day of September 1987 and 
having heard Mr G. Droppert (of Counsel) on behalf of 
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the State School Teachers Union of WA (Inc) and Mr 
G.M. Overman (of Counsel) on behalf of the 
Honourable Minister for Education and the Full Bench 
having reserved judgment on the matter and judgment 
being delivered on the 12th day of October 1987 wherein 
the Full Bench unanimously found that the appeal 
should be upheld and gave reasons therefor, it is this day, 
the 12th day of October 1987, ordered that:— 

1. The appeal be upheld; 
2. The decision of the Government School 

Teachers Tribunal given on the 4th day of August 
1987 in matter No. T2 of 1987 be quashed; and 

3. According to its true interpretation Clause 5 of 
the Government School Teachers' (Education 
Department) Locality Allowance Award 1984 
provides that part-time teachers are entitled to 
payment of the appropriate allowance pursuant to 
the said award at the same rate payable to full-time 
teachers. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

FULL BENCH — 
Matters referred under 

section 27 — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 27 (1) (u). 

John Holland Constructions and 
Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch and 

the Construction, Mining and Energy Workers' Union 
of Australia — Western Australian Branch. 

Nos. C621 and C650 of 1987. 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner O.K. Salmon. 

21st day of October 1987. 

Question of Law — certified legal practitioner within 
meaning of Industrial Relations Act? — depends on 
construction of terms of definition — certificate 
current until next year — renunciation of certificate 
contradicts express terms of definition — Annual 
Practice Certificate cannot be revoked — still a 
Legal Practitioner for purposes of Industrial 
Relations Act. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. A question of law arose in the above 
matters and was referred to the Full Bench for hearing 
and determination pursuant to the powers contained in 
section 27 (1) (u) of the Industrial Relations Act 1979 (the 
Act). The question is:— 

Is D.H. Schapper a Legal Practitioner pursuant 
to the definition of "Legal Practitioner" contained 
in section 7 of the Industrial Relations Act 1979? 

The underlying facts are simple, in conferences 
relating to each of the matters objection was taken, on 
behalf of opposing Unions, to the appearance of Mr 
Schapper as Agent for the Construction, Mining and 
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Energy Workers' Union of Australia — Western 
Australian Branch. The basis of objection was that he is a 
Legal Practitioner within the meaning of the Act. Mr 
Schapper was admitted as a Practitioner on 27 December 
1978, he was issued with an Annual Practice Certificate 
by the Barristers Board on 1 July 1987. This was done 
pursuant to the rule making power contained in section 6 
of the Legal Practitioners Act 1893, and in particular 
subsection (1) (h) thereof, and rule 61 of the Barristers 
Board Rules made thereunder. Rule 61 provides:— 

On application being made in Form U of the 
Schedule by any practitioner and payment by him of 
the prescribed fee the Board shall issue to him an 
annual practice certificate in Form V of the 
Schedule which shall be current until 30 June next 
following the date of issue. 

Form V certifies in terms that the person described 
therein is a Certified Practitioner of the Supreme Court 
of Western Australia from the date hereof until 30 June 
19 , and in the case of Mr Schapper that date is 30 June 
1988. 

In August, in anticipation of objections to his 
appearing on behalf of the Union by which he is now 
employed, Mr Schapper cut up his Annual Practice 
Certificate and returned it to the Barristers Board in 
pieces. By that means he intended to demonstrate that it 
could no longer be considered that he came within the 
definition of a Legal Practitioner within the meaning of 
the Act. 

For the purposes of the Act:— 
"legal practitioner" means a person who is, or is 

deemed to be, a certificated practitioner under and 
for the purposes of the Legal Practitioners Act 1893; 
(see section 7). 

The Legal Practitioners Act 1893 contains the 
definition of "practitioner", which is not presently 
relevant and section 3 thereof also refers to:— 

"certificated practitioner" means a practitioner 
who is the holder of a valid and current practice 
certificate in respect of which he has paid the 
prescribed annual fee; 

The reference in the definition of "legal practitioner" 
in the Act to a person who is "deemed to be a certificated 
practitioner under and for the purposes of the Legal 
Practitioners Act 1893", appears to be a reference only 
to practitioners referred to in section 62A of the Legal 
Practitioners Act 1893, being those employed by the 
Crown and deemed to be certificated practitioners, the 
deeming provision has no relevance for present purposes. 

Mr D.R. Williams QC appeared for what might be 
called, the objecting Unions, and Mr R. LeMiere (of 
Counsel) appeared for the Construction, Mining and 
Energy Workers' Union of Australia — Western 
Australian Branch and put the case, as it were, on behalf 
of Mr Schapper. 

It is a narrow question but one which has not 
previously arisen for determination. Ultimately the 
answer depends upon the construction to be placed upon 
the terms of the definition "certificated practitioner" for 
the purposes of the Legal Practitioners Act. We were 
referred by Mr Williams to the relevant provisions in the 
Legal Practitioners Act 1893 and the rules made 
pursuant to it, in particular rule 61. We also considered 
rules 62 and 63 which provide for the keeping of a 
register, recording the particulars and changes thereto 
furnished in respect of an application for an Annual 
Practice Certificate. It was noted however that they 
contain no provision which has any effect upon the 
validity or currency of an Annual Practice Certificate, 
and as was pointed out, rule 61 expressly provides that an 
Annual Practice Certificate in Form V of the Schedule 
shall be current until 30 June next following the date of 
issue. That express provision, it was submitted, precludes 
the implication of a power which would contradict it, 
such as implying that there is a power on the part of the 
Board to revoke a Practice Certificate or implying a 
power on the part of the holder of the Practice 

Certificate to surrender it prior to its expiry, on the basis 
that a power to apply for a Practice Certificate implies a 
power to renounce it. Mr Williams succeeded in showing 
that there was no provision in the Act or the rules which 
would enable a practitioner to revoke or surrender his 
Annual Practice Certificate during the time that it 
remains valid and current. 

Mr LeMiere first submitted that the words of the 
definition according to their natural and ordinary 
meaning indicate that the state of being a certificated 
practitioner depends upon holding an Annual Practice 
Certificate in the sense of being in possession of it. The 
fallacy of this argument is easily demonstrated if one 
considers the case of inadvertent loss or destruction of a 
practice certificate. Surely it cannot be thought that the 
mere happening of such an event would of itself whether 
temporarily or permanently be sufficient to deprive a 
person of the status of a certificated practitioner. 

Mr LeMiere was on much stronger grounds, in our 
view, when he referred to the collateral right of a person 
to renounce where he was the beneficiary of a privilege. 
In accordance with any reasonable standard of fairness it 
would seen that a person wishing to do so is entitled to 
renounce the right to practice as a Lawyer and indeed Mr 
Schapper has chosen to do just that. The question 
remains however has his attempt to renounce his practice 
of the law affected his status as a certificated practitioner 
as defined. That must depend upon the construction of 
the terms of that definition, and as Mr Williams 
anticipated in his submissions that plainly refers to a 
current Annual Practice Certificate and, pursuant to rule 
61, it is required to be current until 30 June next 
following the date of issue. Furthermore if one sought to 
imply a term in the definition permitting renunciation at 
a time when the practitioner is still the holder of a valid 
and current practice certificate it would contradict the 
express terms of the definition and that is impermissible 
according to the settled rules. Moreover as a matter of 
construction it is not possible to look beyond the 
ordinary meaning of the words used unless there is a true 
ambiguity. It may be superfluous to repeat that the terms 
of the Annual Practice Certificate certify that the holder 
is a Certified Practitioner until 30 June following the 
date of its issue. 

We reach the conclusion that, while Mr D.H. 
Schapper was entitled to renounce his right to carry on 
practice, it appears that the provisions of law relating to a 
certificated practitioner which are contained in the Legal 
Practitioners Act 1893 and the rules made pursuant 
thereto contain no machinery provision or other means 
whereby he can revoke or surrender the Annual Practice 
Certificate which was duly issued to him and, so far as we 
are informed, is still valid and current. In our view he is 
still a Legal Practitioner for the purposes of the 
Industrial Relations Act 1979 and we would answer the 
question of law in the affirmative. 

Appearances: 
Mr D.R. Williams QC for the objecting Unions. 
Mr R. LeMiere (of Counsel) for the Construction, 

Mining and Energy Workers' Union of Australia — 
Western Australian Branch. 
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FULL BENCH — 

Unions — application for 
alteration of rules — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 62. 

Merchant Service Guild of Australia, Western 
Australian Branch, Union of Workers. 

No. 840 of 1987. 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Commissioner G.L. Fielding, 
and Commissioner J.A. Negus. 

6th day of October 1987. 

Amendment of Union rules to bring State rules into line 
with Federal rules — all requirements complied with 
— amendments authorised. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This is an application brought by the 
Merchant Service Guild of Australia, Western 
Australian Branch, Union of Workers, seeking to alter 
the membership qualifications Rule 3, dealing with 
eligibility for membership so as to add the words "but 
engineers" to line 2 of the second paragraph, and to 
provide words "but shall not be entitled to be nominated 
for or hold office or cast a vote in connection with the 
affirs of the Guild during their apprenticeship or 
cadetship as the case may be" to lines 6, 7 and 8. The 
purpose and effect of these alterations to the member- 
ship qualifications rule is to bring it into line with the 
Federal body. It is a similar provision. 

The formal requirements of the Act and Regulations 
have, according to the report of the Deputy Registrar, 
been met. We are satisfied and propose to authorise that 
the Registrar alter the amendment in accordance with the 
application. 

Order accordingly. 

Appearances: 
Mr P.E. Frichot (of Counsel) appeared for the 

Applicant. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 62. 

Merchant Service Guild of Australia, Western 
Australian Branch, Union of Workers. 

No. 840 of 1987. 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Commissioner G.L. Fielding, 
and Commissioner J.A. Negus. 

6th day of October 1987. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 6th day of October 1987 and having 
heard Mr P.E. Frichot on behalf of the Applicant, there 
being no party desiring to be heard in opposition thereto, 
and the Full Bench having considered and approved the 
application, it is this day, the 6th day of October 1987, 

ordered that the Registrar register an alteration to the 
rules of the Applicant Union in the terms of the 
following schedule. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

Schedule. 
Rule 3—Membership Qualifications: Delete the 

second paragraph of this rule and insert in lieu:— 
This Rule as to eligibility of Engineers shall 

include Engineers upon vessels owned by the 
Government, but Engineers who have become Ship- 
owners, Superintendents, or who are otherwise 
acting in the interest of employers, shall be strictly 
debarred from membership. Apprentices who are 
bound by indenture for sea service to a Shipowner 
or Master (other than Engineer Apprentices) and 
Cadets may be admitted to membership but shall 
not be entitled to be nominated for or hold office or 
cast a vote in connection with the affairs of the 
Guild during their apprenticeship or cadetship as the 
case may be. Together with any other persons 
employed in the industry of Shipping and Marine or 
not who have been or are hereafter elected as 
Officers of the Guild and admitted as members 
thereof. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 62. 

In the matter of an application by the Merchant Service 
Guild of Australia, Western Australian Branch, 
Union of Workers for alteration of registered rules 
including rule 3—Membership Qualifications. 

No. 840 of 1987. 

ROBIN COLBERT LOVEGROVE 
ACTING DEPUTY REGISTRAR. 

6th day of October 1987. 

Decision. 
HAVING been directed by the Full Bench, I have this 
day registered an alteration to rule 3—Membership 
Qualifications of the registered rules of the applicant 
organisation, in terms of the schedule to the order as 
given on the 6th day of October 1987. 

(Sgd.) R.C. LOVEGROVE, 
Acting Deputy Registrar. 
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FULL BENCH — 
Ceremonial Address — 

A SPECIAL SITTING OF THE FULL BENCH 
TO HEAR 

THE 
SPEECHES OF FAREWELL 

TO 
CHIEF COMMISSIONER MR B.J. COLLIER. 

Monday the 30th day of November 1987. 

Mr P.M. Dowding, Hon Minister for Labour and 
Productivity. 

Mr L.A. Jackson (of Counsel) appeared for the Law 
and Bar Profession. 

Mr C.H. Brown appeared for the Trades and Labor 
Council of Western Australia. 

Mr L.H. Pilgrim appeared for the Australian Mines 
and Metals Association. 

Mr K. Payne appeared for the Public Service Board. 
Mr C.D. Lambert appeared for the Confederation of 

Western Australian Industry. 
Ms B. Robins appeared for the Office of Industrial 

Relations. 
Mr A.J. Marks appeared for the Mining Union 

Association. 

PRESIDENT: Perhaps I could first say that the 
Commission recognises and records this first occasion on 
which the new Registrar, John Carrigg, has officiated 
and on behalf of the Commission I formally congratulate 
him on his appointment and welcome him to the 
Commission. 

This sitting of the Full Commission in the presence of 
such a large and representative gathering of persons from 
the industrial relations community, politics and the law 
and elsewhere marks an occasion of some regret, 
considerable regret, in that tomorrow 1 December brings 
to an end an era in which the robust personality and 
sound experience of Bruce Joseph Collier has influenced 
in a positive way the work of this Commission. 

Sixteen years ago he was appointed an Acting 
Commissioner and he took his place here and on the first 
occasion in which he sat in a Commission in Court 
Session he asserted his belief and I quote: 

Most of the problems which confront us in the 
industrial relations arena can be resolved by 
straightforward, down to earth talk over the 
negotiating table, even those which at first sight 
possibly appear to be completely insoluble and thus 
I truly believe that arbitration is really a last resort. 

I think it will be recognised that Bruce has assiduously 
followed and practised that conviction. He has tried at all 
times to do what is right and proper, to assist the parties 
to resolve their differences by agreement and that of 
course accords with the primary prescription that is 
enshrined in the Act. 

From time to time he mediated, conciliated, when even 
a second or a subsequent sight did not suggest or reveal 
any hint of consensual solution. Bruce Collier has always 
had clear standards and is widely respected for his 
forthright and determined approach. He is well 
experienced in the ways of men and women in all aspects 
of industry. He is good at finding the facts, grasping 
issues, he is possessed of a desire to achieve a fair result 
and has, and has always had, a distaste for technicality. 
He often boasted that his familiarity with the Act only 
went as far as the equity and good conscience provision. 
That was quite impressive in the days when it was section 
69 and less so now that it is section 26. 

The pleasure of his company as a colleague is enhanced 
by his sense of proportion and his impish good humour. 
These are distinctive marks and qualities which most of 
us have seen and recognised. They have on occasion 
made far more tolerable strained, difficult contests 
between parties before this Commission. 

The Commission congratulates Bruce upon the service 
that he has given both as Commissioner and Chief 
Commissioner for all too brief a time. His dynamic 
influence will be hard to replace and we shall all miss his 
friendly company. Our wish is that he will enjoy with his 
wife, Lilly, whom I see in the audience, a relaxed and well 
deserved retirement. I would like to call upon the Senior 
Commissioner to support me. 

HALLIWELL SC: The Chief Commissioner and I first 
met in 1968, when Bruce was secretary of the CSA and I 
was with APEA. We became good mates. Bruce was later 
appointed to the Commission and in 1974 we became 
colleagues. I have had the privilege of working with 
Bruce as Commissioner Collier, Senior Commissioner 
Collier and Chief Commissioner Collier. It has been 
almost 14 years now and I must say I wonder where the 
time has gone. 

We have been known, from time to time, to have a 
quiet ale at the end of the day, sometimes to commiserate 
with respect to a dispute gone awry, but more often than 
not to celebrate Bruce's settlement of a difficult dispute. 

Chief, your sense of humour, forthrightness, political 
acumen, your fostering of the team spirit in the Commis- 
sion and your extensive industrial experience will leave a 
large gap for all of us that remain in the Commission, 
and you will be greatly missed by all your colleagues here 
in the Commission. 

PRESIDENT: Are there any motions? 
Mr Minister? 

MR DOWDING: If it please the Commission: on behalf 
of the government and the people of Western Australia, 
we wish Chief Commissioner Collier a very happy and 
successful retirement and trust that in retirement he will 
continue to be as strong and independent a figure as he 
has been whilst in the Commission. 

Sir, you have continued the traditions of this 
Commission, which are to ensure that it is a strong and 
independent Commission, that it is a Commission which 
is regarded throughout Australia as one of the best 
operating Commissions, and it has been during a period 
of great pressure and intensity in industrial relations that 
you have been able to sustain and continue those 
traditions. 

Over the period that you have been the Chief 
Commissioner there have been many parties and many 
occasions under which the operations of the Commission 
have been under challenge. We have seen in at least one 
major industrial dispute efforts by one of the parties to 
that dispute to side-step, to avoid, to denigrate and to 
challenge the authority and the independence of this 
Commission. You, sir, ensured that those challenges 
were unsuccessful and I believe that the people of 
Western Australia have benefited from the certainty that 
this Commission cannot be overturned nor threatened by 
such challenges. 

The future of the arbitration system is, I believe, a 
very good one and the on-going Commissioners will 
continue to play a vital and important role in society. 

I speak on this occasion not only as a Minister repre- 
senting the government and the people of Western 
Australia, but in one sense representing the largest 
employer in Western Australia and one of the largest 
employers in this nation. We trust that in retirement you 
will carry with you the good wishes of the Government 
and the people of Western Australia and that you have 
an opportunity to continue to make a contribution to this 
great state, as you have done to date. 

PRESIDENT: Mr Jackson? 

MR JACKSON: If the Commission pleases. It gives me 
great pleasure, and yet sadness, to appear this morning 
on behalf of the Western Australian Law Society and the 
Western Australian Bar Association. It is a sad occasion 
of course because we are losing the Chief Commissioner; 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 2237 

it is a pleasant occasion because I see him smiling there. 
He does not always smile at me when I appear before 
him. Indeed the Chief Commissioner has been known to 
grumble about the problems of grappling with legal argu- 
ment, but I think one can fairly say he is the best grappler 
that one has come across. 

He has particular concern — in fact I can remember 
the first occasion it happened, when I appeared before 
him and prayed in aid a Latin phrase. He did not seem at 
all impressed with that and suggested that it was 
inequitable and the like for me to do so. But he coped 
with that and indeed has continued to cope since that 
time. 

The recollection of that I am afraid leads me to the 
inevitable temptation to use such a phrase on this 
occasion and the one which I have chosen — I feel like a 
parson somehow — is the well-known phrase, which is 
well-known to the Chief Commissioner if not to every- 
body else, of judex aequitatem semper spectare debit, 
which of course the Chief Commissioner is well aware of. 
It, for the benefit of those who may not be aware of it, 
roughly translated means a judge always ought to regard 
equity. Of course that is, in a Rumpolean way, the 
golden thread which has run through the exercise of 
jurisdiction by the Chief Commissioner. 

The President took some of my thunder away, because 
I was going to refer to the original speech made by the 
Chief Commissioner on his appointment and, of course, 
I cannot do that now, but merely recollect that on that 
occasion he promised to be equitable and said that was 
the thrust of the way in which he saw the jurisdiction of 
the Commission operating. He is indeed a cornerstone 
for us all in that regard, albeit that from time to time, of 
course, my instructions require me to place hurdles in the 
way of such equity. We are sorry to see you go, sir. We 
trust you will enjoy your early retirement and I for one, if 
not others of my profession, look forward to catching up 
with you at the branch of the Commission in Nelson 
Crescent. If the Commission pleases. 

PRESIDENT: Mr Clive Brown? 

MR BROWN: If it pleases the Commission, it gives me 
great pleasure to be here this morning on behalf of the 
Trades and Labor Council to bid farewell to Chief 
Commissioner Collier. On previous occasions when I 
have appeared before the Commission on such occasions 
I have emphasised the number of qualities those who 
aspire to and hold the office of Commissioner are 
required to have. I have not referred to three qualities 
which I refer to this morning, the quality of toughness, 
the quality of resilience and the quality of quiet 
determination. All of those are necessary for those who 
aspire to and hold the office of Commissioner and, 
indeed, Chief Commissioner. They are necessary because 
in that office you often have to bear quite uninformed 
and inept comment, none more so than an editorial 
which was the most inept and uninformed comment that 
was bestowed ever on the Chief Commissioner. I refer to 
it as a comment under national affairs and it reads: 

Then too we have an arbitration system run by 
people who know nothing of business, unless of 
profits. These people know little of economics, less 
of history and absolutely nothing of justice and, 
further, bludging and thieving cannot stand as 
acceptable work practices, even if Chief 
Commissioner Collier thinks them fair and 
reasonable. 

It is the qualities of toughness, of resilience and of 
quiet determination that enable one to cast aside what are 
clearly inept, unrepresentative and uninformed 
comments and the Chief Commissioner is to be 
congratulated in casting those comments aside. 

A more satisfactory commentary, in my view, is one 
which was described in a letter I recently had the oppor- 
tunity of writing describing the work of the Chief 
57841—3 

Commissioner. If I may I will quote briefly from that 
letter as follows: 

Being an Industrial Commissioner, and a Chief 
Commissioner in particular, requires the incumbent 
to walk a fine line between community and sectional 
interests. It requires a person of intellect to realise 
the impact of their decisions on both the micro and 
macro scale. It requires a good decision making 
which blends all of the idiosyncracies of the 
industrial relations processes with the constraints of 
the economy and the aspirations of participants. It 
requires the Commission, and particularly the Chief 
Commissioner, to be aloof from the power and 
politics of the marketplace whilst at the same time 
bringing down decisions which understand we do 
not live in a perfect world. 

Sir, may we wish yourself and your wife a very joyful 
and long retirement because that is what you deserve for 
the very valuable contribution you have given not only to 
the industrial relations players but to the community of 
Western Australia. 

PRESIDENT: Mr Laurie Pilgrim? 

MR PILGRIM: Mr President, members of the 
Commission, it is my great pleasure and privilege to be 
here today representing the mining and hydrocarbons 
industries through Australian Mines and Metals Associa- 
tion to formally farewell Chief Commissioner Bruce 
Collier who now leaves this bench. In describing 
industrial relations someone once paraphrased Omar 
Khayyham who said " 'Tis all a checkerboard of nights 
and days where destiny with men for pieces plays". 
However, we have known you, Chief Commissioner 
Collier, as a complex personality who has put his 
personal thumbprint firmly on industrial relations in 
Western Australia and on the philosophy and direction 
of this Commission. We have appeared before you for 
some 16 years since your appointment in 1971 and at 
times have travelled the countryside with you on dispute 
and cases for which you have been responsible. 

We know you to be a man determined to rule his court, 
yet that court was never dull but was always full of life. 
On these very many cases throughout the country we 
always knew that when the business of the Commission 
was completed and there was time for conviviality you 
became an entertaining associate with a ready wit and an 
even readier line of poetry. We will also remember you, 
sir, as the sports director of the Commission with a 
reputation for training Chief Commissioners in the arts 
of snooker and golf. The Government will be hard put 
indeed to replace you in this capacity. 

Mr Chief Commissioner, you have devoted your life in 
Western Australia to community service, initially as 
general secretary of the Civil Service Association and 
later in this Commission. You now leave it with our 
regret but with our best wishes for a full and happy 
retirement with you family. May it please the 
Commission. 

PRESIDENT: Mr Kevin Payne? 

MR PAYNE: Thank you, Mr President. It is my 
privilege on behalf of the Chairman and Commissioners 
of the Public Service Board to give recognition to the 
contributions which the Chief Commissioner has given 
to the Public Service over a period of 27 years, first as 
secretary of the Civil Service Association. He not only 
sought and gained significant improvements in 
conditions and salaries for his workers but he developed 
a relationship with the board that has been unsurpassed 
prior to and since that time. Who would forget that he 
was the first advocate to get sick of reclassification 
appeals? 

After your promotion to the Commission, sir, you 
have provided guidance to officers from the board, you 
have brought the parties together in difficult times and 
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always ensured that they left the Commission talking to 
each other. On behalf of the board I wish you and your 
wife a happy retirement and good health. 

PRESIDENT: Mr Doug Lambert? 

MR LAMBERT: Mr President, I appear this morning on 
behalf of members of the Confederation of Western 
Australian Industry and on this unique occasion also 
represent the views of my staff. The Chief 
Commissioner, as has already been observed this 
morning, was appointed to the tribunal in 1971 and at 
that stage I was also employed here as a clerk for 
Commissioner Cort and, along with people such as Rex 
Ellis, Ron Wiley, Frank Leahy, Jim Smith, was 
responsible for inducting him into the mysteries of this 
tribunal. As I recall, my particular tasks were to acquaint 
him with how to extract biros out of a stationery clerk, 
where the toilets were, what the house rules were and 
other deeply important matters within the tribunal and I 
see from the progress which you have made, sir — up to 
now the heights of Chief Commissioner — I did my task 
well. 

There has indeed been a lot of water flow under the 
bridge since that time. It may come as a surprise to some 
to know I was in fact a member of a union for some 10 
years, the Civil Service Association. It was, Mr 
President, as secretary of that particular organisation 
that Bruce Collier built it into the highly efficient and 
representative organisation which it became. That 
required the exercise of a lot of people's skills and it was 
those people's skills which he brought to this tribunal 
along with a sense of justice for the disadvantaged. 

Aside from all those things he brought, against 
overwhelming odds, a sense of humour. I have said 
before that the tribunal's reputation is built on the 
competence of its members and Bruce Collier has upheld 
that tradition and indeed enhanced it. 

Finally, sir, I think it would be remiss of us not to 
acknowledge that, in terms of a lifetime of community 
service, that imposes personal sacrifice, sacrifice which is 
on occasions borne but for the rest of the time shared by 
one's family and we ought to publicly acknowledge that. 

Finally, Mr President, may I extend to Mr Chief 
Commissioner and his family our very best wishes for the 
future. 

PRESIDENT: Ms Brenda Robins? 

MS ROBINS: Mr President and members of the 
Commission, it is my pleasure to represent the Office of 
Industrial Relations here today to pay tribute to the 
distinguished career and contribution to industrial 
relations of Mr Chief Commissioner Bruce Collier. 

You leave the Commission at a time when industrial 
relations is facing tremendous change and new 
challenges. However your considerable achievements in 
the capacity of Chief Commissioner in maintaining the 
overall effectiveness of the Commission have placed it in 
a strong position to meet these challenges. In the 33 years 
you have spent in industrial relations, and over 16 of 
these as Commissioner, you have contributed valuable 
experience which, with your demonstrated capacity, has 
earned you the respect of everyone in industrial relations 
and everyone in the Office of Industrial Relations. 

Mr Chief Commissioner Collier, you are renowned for 
your great belief in the conciliation process and your 
commitment to the arbitration system. There have been 
occasions when the system has been under challenge and 
the Chief Commissioner has won the respect of the 
community in showing the resilience of the institution by 
providing reason at a time of great stress. You are well 
remembered for your "feet on the ground" approach 
except when riding on rubbish trucks. Your impeccable 
umpiring on the bench, I am told, has also been extended 
to cricket matches between the Trades and Labor 
Council and the Office of Industrial Relations. 

On behalf of the staff at the Office of Industrial 
Relations I acknowledge the manner in which you have 
responded to us as a central agency representing govern- 
ment employees as a major party which sometimes is 
before the Commission. The guidance and assistance 
that has been extended by you is appreciated by my 
officers. Together with past and present members of the 
office I wish you and your family well and an enjoyable 
retirement. 

PRESIDENT: Mr Jack Marks? 

MR MARKS: Thank you. I want to say something to 
begin with that I have always wanted to say and I want to 
see the reaction. Usually obsequiously we say "If it 
pleases ..." but I don't care if it doesn't please. I am 
here to say my bit! Actually I had to burst my way into 
the act, Bruce, this morning and someone was silly 
enough — I think it was Mr Carrigg — to say, "Does 
anyone else want to say their bit?" and naturally being 
the shrinking violet I am, I said, "Yes; I think so". 

As State Secretary of the Amalgamated Metal 
Workers Union and President of the Mining Union 
Association I thought it singularly inappropriate not to 
have addressed some words of kindess, admiration and 
sentiment as far as Bruce Collier is concerned. As one of 
the patriarchs of the movement, I suppose I have an 
entitlement to say things that other people can't get away 
with but we have had a long association going back a 
number of years. Bruce has been with us now since 1960 
here; before that, of course, in the Civil Service 
Association for 11 years in WA and before that again in 
New South Wales as assistant secretary. 

He was a Balmain boy who grew up in the depression 
and I think any of us who went through that experience 
and do have some basic humanity in the remembrance of 
the plight of individuals who had nothing and had 
poverty and misery on their hands must have been 
impressed by those days. 

I suppose everyone here today one way or another has 
grown up trying to see that some equity and justice is 
handed out for the have-nots and the people less well off 
in our society. 

For me, I guess, back in the 1950s when I was a wild 
eyed young radical my great, great grandfather Karl had 
something to say about the abolition of the wages 
system. I thought that was a good idea at the time 
because it meant abolishing the capitalist class as well but 
they have been particularly resilient and they won't go 
away and, much to the chagrin of the people who Doug 
Lambert represents, trade unions haven't gone away 
either. Some of the latter day loonies who infest the New 
Right are desirous of putting us all down and giving us 
some form of industrial myxomatosis but they stumbled 
at the barrier and one of the renowned dermented Danes 
who was their leader is going out rather inauspiciously 
over in Queensland at the moment but nonetheless these 
are the days which have beset us in the run-up to the 
federal election. People wanted to do away with 
arbitration. People wanted to destroy the system. People 
want to go to the free market system so here was I as a 
very young tyro-leftie back in the 1950s advocating that 
and we find today that we have the Copemans and the 
Stones and that worthy demented Dane all advocating 
the same thing, which proves that there must be 
something to be said for arbitration as a system and the 
Industrial Commission as a system as well. 

Whether we like it or not I do not think we can do 
without the establishment known as arbitration in this 
country. In the desperate days we have with the economy 
running down the gurgler, as some of perhaps the most 
pessimistic pundits would say, who does stand between 
the waring factions? Who tries to heal the breach 
between people and get a commonality of views and to 
work through the compromises necessary for mutual 
survival? There has to be some form of umpiring system. 

We have great problems about our very survival as a 
nation and more and more, I believe, the wise men and 
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wise women in the arbitration system assisting the 
opposing forces to come together and come to grips with 
mutual problems — It is more essential today than ever 
— Personally I regret Bruce going because I believe that 
he could have made a continuing contribution over the 
next few years but he has his own life to think about and 
his own family and his own desires. I do not blame him 
for it. 

As a matter of fact the more I think about my own 
position the more I yearn for the type of life that he may 
perhaps get himself into. 

I speak on behalf of the Mining Unions Association 
because of the hectic days over the last 20 years. There 
has been many an experience I have shared with Bruce 
and the Senior Commissioner and other newer 
Commissioners of the hurly-burly of the iron ore 
industry. It has been a very turbulent time in which I 
guess we have all learned a lot. I do remember with a 
great deal of affection and pride watching Bruce's 
thespian abilities at times addressing in a very unusual 
way mass meetings of the whole of the town, for 
instance, or all of the workforce and their wives and kids 
at Mt Newman down at the port — and also back up in 
the town in the latter years — in which we strutted the 
boards (I think both of us) with some dignity, not a little 
humour and we outmanouevred everyone, didn't we? 

So it was not a question of his thespian ability which I, 
as an old actor of some standing, admire greatly — he 
also had a lot of choreography ability as well in the way in 
which he could fancy dance and tip-toe and pirouette 
around some of the problems and the mines which were 
strewn on the stage at the time also give me a great deal of 
pleasure and admiration to see the professionalism that 
Bruce Collier has brought to the job. I just simply say 
this to you, Bruce: If you do get bored, as you know now 
I am the Hon Minister for Arts of Western Australia — 
despite those who would like to bring me down — and 
there are going to be plenty of openings for ballet masters 
and dramatists and humourists and all the other things 
that are required. As a trustee now of the theatres of this 
stage I am certain I can get you a job as a spear carrier, 
perhaps, at the worst or a leading position in the front 
row of the ballet if you ever desire to do so. Just see me 
later and I will put you down for part-time work. You 
will have to join, of course, Actors Equity, of which you 
should have been a member all these years. Thank you. 

PRESIDENT: The Chief Commissioner. 

COLLIER CC: Thank you, Mr President. I appreicate 
very much the kind words that have been expressed here 
this morning. There is no doubt that I will miss the 
activity which is ever present in industrial relations and 
which has been with me for most of my working life. I 
will miss some of those occasions about which Mr Marks 
has just referred and I am very very grateful to know that 
whilst I will be a pensioner tomorrow, or a feather duster 
as they say, I have the opportunity to supplement my 
income with a part-time job. 

I will miss the day to day association with the people 
on both sides of the industrial fence and the close 
relationship with my colleagues. I have been very very 
happy in this job, I have had a very close relationship 
with all of my colleagues and I want to thank them all for 
the help they have given me since I became Chief 
Commissioner. Of course, with some of them — the 
Halliwells and the Martins and other people who are in 
the court here today — I thank them all for the help they 
gave me recently and, of course, in yesteryear. 

Life must go on and I have no regrets about my 
decision to retire. As far as I am concerned there is no 
problem at all, you will not have anybody have to go to a 
bunker to remove me this afternoon. I have been 
working since I turned 15 years of age and I believe that 
45 years is a good enough stint. I regard myself as being 
one of the lucky people in life. I could count on my 
fingers the number of days I have been absent sick from 
work. I have made good and lasting friendships and I 

have been blessed by a loving wife and a close and 
supportive family. My first challenge in retirement is to 
succeed in not getting under Lilly's feet and blowing the 
lot. 

When I came to Western Australia from Sydney over 
27 years ago as general secretary of the Civil Service 
Association a firm of management consultants said I 
could only be expected to stay for three years. I thought 
they would be right. However, there is a quality of life in 
this state which is difficult to match elsewhere and when I 
found myself barracking for WA in the Sheffield Shield 
game at the WACA I knew I was here for good. The 
sixties were exciting days with the state on the move and I 
must confess to having stirred a few pots and making life 
not all that easy for some persons in Government and for 
the then Public Service Commissioner. Someone was 
unkind enough to suggest that I was responsible for his 
early retirement. I can recall receiving a handwritten 
letter from the then Premier Sir David Brand inviting me 
to go to South Australia permanently. We finished up 
quite good friends. 

It is not possible for me to thank and name all the 
people who have helped me since I joined the Commis- 
sion. However, I must mention a few — Bernie 
O'Sullivan, Eric Kelly, Don Cort, Jack Flanagan assisted 
me very greatly in the early years. I am particularly 
pleased to see some of them here today. I mentioned 
Gary Halliwell earlier. Gary publicly pledged his support 
when I was appointed as Chief Commissioner and he 
certainly kept his word. And Geoff — Geoff Martin — 
Mr Ever Reliable in the Commission, Geoff has helped 
me in many ways. 

Rex Ellis, whom I see in the court, and Keith Scapin, 
the former Registrar, have also helped me in many ways 
and I thank them too. 

I acknowledge the friendship of Sir John Moore and 
Mr Justice Barry Madden of the Australian Commission, 
who have been in touch with me and in whom I have so 
much faith and a great rapport. I believe that the co- 
operation between this Commission and the Australian 
Commission is at an all-time high and I trust that this will 
continue. 

I am sure that Commissioner Bob Laing will play an 
important role in that regard. Bob helped me a great deal 
when he was Deputy Registrar at Karratha and I was 
delighted to see his elevation to the Australian 
Commission. Since those days Colin Hollett has played a 
valuable role in that area and I thank him for it. 

There are two other men whom I must mention before 
I get off this list of thank-you's. Almost everybody 
knows Frank Leahy, who was my associate for a decade. 
Some of them know him as "Mr Ar-Ar". His basic 
honesty, his judgment of people and his friendship 
helped me in many difficult times. Gary Yewers has been 
superb as my associate over these past two years. That he 
served the likes of the Kellys and the O'Sullivans and the 
Colliers and survived, and served them with distinction, 
is testimony of his capacity, and recognition of the role 
that he plays in this Commission in other than rhetoric 
terms is overdue. 

When I was welcomed to the Commission in 19711 did 
say those words to which His Honour the President has 
drawn attention and, after 17 years on the bench — 
almost 17 years on the bench — I have not changed my 
mind. I do have that little bit of determination, Mr 
Brown, particularly in that area. It is vital to the welfare 
of this nation that representatives of capital and labour 
sit down around the negotiating table and settle their 
differences by straightforward and honest talk. 

Those who believe that might is right, and confronta- 
tion is the key to success, deceive themselves. The stand- 
over union, or the stand-over union officials, and the 
management prerogative-mad employer do a disservice 
to this nation. Both are bullies in their own ways and 
neither promotes goodwill between management and the 
workforce, which is the key to greater productivity and a 
better way of life for all. Fortunately the vast majority of 
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unions and employers in this state operate with goodwill 
and this enables this Commission to perform its dual role 
of conciliator-arbitrator with a large measure of success. 
Where goodwill is absent, then it is virtually impossible 
for this Commission to play an effective role in the 
resolution of industrial disputes. 

I have got great faith in the system of conciliation and 
arbitration. It is designed to ensure a fair go all around in 
the best Australian tradition. I do hope that members of 
the judiciary will recognise that there are occasions when 
strict rules of statutory interpretation need to be 
modified in the interests of justice. In this regard it is 
refreshing to read recent decisions of the High Court on 
the role of specialist industrial tribunals. 

There is one thing I must also mention before I 
conclude, your Honour. One of the things I have really 
appreciated during my short term, relatively short term, 
as Chief Commissioner is the fact that I have been Chief 
Commissioner of this Commission at the time when the 
first female Commissioner was appointed. All I can say is 
that that particular person is the best-looking 
Commissioner in this Commission and has done a 
particularly fine job. 

I would like to thank, through the monitor, all the 
girls, or ladies — I have got to watch this sexist 
terminology — in Verbatim Reporters for their patience 
and help over the years. A little bit of a giggle now and 
again, when something that has happened in the court, 
has kept us going and we do really appreciate that help. 
Would you please pass it on to the girls and those down- 
stairs who have to do the typing and are not in the front 
line of activities. 

And all the rest of the staff in this Commission upon 
whom I have always been able to rely, both past and 
present, I extend to them my thanks. 

The trade union fellows — I can see a number of them 
around the court today: to you I also say thank you for 
the assistance and co-operation you have given me over 
the years, as I do to the advocates for employers whom I 
have put in the same boat as far as friendship and 
reliability is concerned. 

I will never forget you, Jack Marks, because so many 
people maintain we look alike — if for no other reason. 
My cousin Jack. 

So I must farewell. I do not want to disappoint you all, 
so I will leave you with Horace's epicurean advice to 
Mycenae, and perhaps act accordingly: dona praesentis 
cape laetus horae et linque severa, which of course you 
would know to mean, seize happily on the gifts of the 
present hour, put aside serious matters. 

Thank you. 

PRESIDENT: I propose now that the Commission 
adjourn. 

COMMISSION 
IN COURT SESSION — 
Matters dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — Anomalies Conference re Wages. 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others 

and 
Coca-Cola Bottlers and Others. 

No. C513 of 1983. 

Various Aerated Water 
Industry 

COMMISSION IN COURT SESSION. 
Senior Commissioner G.G. Halliwell, 

Commissioner G.J. Martin, 
and Commissioner J.A. Negus. 

9th day of September 1987. 

Contention — wage rate anomalies — equitable wage 
base sought for future wage movement — past 
reliance upon wage fixation — claim within present 
principles — previous arbitration considered — 
satisfied no flow on will occur — only between 
consenting parties — increases are once only nature. 

Reasons for Decision. 
SENIOR COMMISSIONER: These are the reasons for 
decision of Mr Commissioner Negus and myself. The 
matter before the Commission in Court Session was 
referred from an anomalies conference conducted by 
Chief Commissioner B.J. Collier. The applicant unions 
and the respondent employer contend that wage rate 
anomalies have occurred between the classifications of 
tradesmen, non-qualified vending employees, trades 
assistants, firemen (two boilers), greasers and various 
classifications of production employees employed by the 
respondent. The original application dates back to 23 
December 1983 and an anomalies conference held on 3 
February 1984 by the then Chief Commissioner E.R. 
Kelly which was ultimately adjourned sine die "to allow 
the parties to obtain more information . .Finally, the 
applicants requested relisting of the matter and on 22 
May 1987 a further anomalies conference was held 
before Chief Commissioner B.J. Collier at which the 
applicants sought the establishment of an equitable base 
for future wage movements. 

In brief, the applicants and the respondent rely upon 
the wage fixation history for maintenance classifications 
in this industry and so far as is relevant that history is 
detailed hereunder. 

In December 1973 the parties reached agreement on 
wage rates and other conditions of employment. In 1974 
Collier C. (as he then was) (54 WAIG 1657) dealt with a 
claim for wage rate increases of maintenance classifica- 
tions and in his decision stated inter alia — 

. . . One of the conditions of the agreements 
reached was that during their currency, variations in 
the Engine Drivers' (General) Award No. 28 of 1965 
and the Metal Trades (General) Award No. 13 of 
1965 would apply to the appropriate workers but 
that no other claims as to wages or conditions would 
be made prior to September 1974. This condition 
was honoured by the unions. 

. . . The fact is that wages for fitters and engine 
drivers have changed on each occasion that varia- 
tions have been made to the Metal Trades (General) 
Award and Engine Drivers (General) Award. That 
the awards have not necessarily been varied from the 
same date or to the same extent has meant that any 
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contrived relationship as at December 1973, had no 
chance of being maintained during the currency of 
the agreement. 

Having regard to all the circumstances, I have 
concluded that a case has been made out for some 
increase in the existing over-award payments but 
certainly not to the extent claimed. The order to 
issue reflects my conclusion that metal tradesmen 
have a greater claim than others based on the 
concept of comparative wage justice. 

The next event occurred in May 1976 when Cort C. (56 
WAIG 768) determined several claims made by the 
unions as follows — 

The dispute involves qualified tradesmen, non- 
qualified fitters, premix-postmix sanitisers, non- 
tradesmen — vending, trades assistants, boiler 
attendants and greasers employed by aerated water 
manufacturing firms but, in what is to follow and 
for convenience, reference will be made only to 
qualified tradesmen. 

The Commission was advised that the dispute 
arose when workers in the aerated water industry 
became discontented with the delay in the deter- 
mination at National level of an application for 
wage increases, the loss of a proper wage relativity 
with other lesser skilled workers and the effects of 
inflation on wages. 

In this context the Commission, constituted by a 
single Commissioner, should not purport to fix the 
wage which is the subject matter of an application 
being dealt with by the Commission in Court 
Session and in the circumstances I am constrained to 
consider material relating to the aerated water 
manufacturing industry in particular rather than 
industry at large or other particular industries. 
Furthermore, in so doing, I am bound by the 
principles laid down by the Commission in Court 
Session in a decision dated the 1st day of July 1975 
with respect to wage indexation (55 WAIG p. 803) 
and which has increased the wage of a tradesman by 
$15.00 per week. 

In current proceedings before the Commission 
unions generally have opted for the continuation of 
those principles and although thereby a limitation is 
placed upon the Commission, I am of the opinion 
that the wage rate for a tradesman in the aerated 
water industry in this State could be increased 
because of a "well recognised nexus" or an "unfair 
discrepancy". 

Next, there should not be an unfair discrepancy 
between the wage of a tradesman in the aerated 
water manufacturing industry and other workers in 
that industry — a concept which I have kept well in 
mind in looking at the wage payable to a tradesman 
employed in the brewing industry where the wage 
differential between the tradesman and "all other 
adult workers" is much less than in the aerated 
water manufacturing industry. The Commission is 
advised that the wage for other workers in the 
aerated water industry is fixed having regard to the 
rates prescribed for like workers in other States and 
the extent to which the wage for a tradesman in this 
State is below that for his counterpart elsewhere 
would seem to represent an unfair discrepancy 
between tradesmen and others employed in the 
industry in this State. 

The existing rates for qualified tradesmen will be 
increased by $3.50 per week and the other rates in 
proportion thereto in order that there will be no 
"loss" of relativity. 

(Our emphasis) 

Finally, in July 1986 the Commission in Court Session 
(66 WAIG 1317) approved a wage rate increase for 
"production classifications" confined to two employers 
only, one of whom is the respondent here, in the aerated 
water and cordial manufacturing industry. 

The basis of the present claim was succinctly 
summarised by Mr Girdlestone (for the respondent) as 
follows — 

Very quickly, we would make it quite clear that, 
unlike when this matter was first raised before the 
anomalies conference in December 1983 where we 
opposed it, we now support this matter. We do so on 
practical grounds, simply for the reason that main- 
tenance classifications — the wage rates for main- 
tenance classifications has fallen substantially 
behind production classifications to the point where 
sensibly that has got to be addressed. It is our view 
that the matter can be processed in accordance with 
the principles, that is, the fixing of an equitable 
base, and the Commission in Court Session can do 
so because of the unusual circumstances which exist 
and because it is special and isolated in nature. 

... The first thing I would direct your attention to 
is that there is no attempt to line up the maintenance 
employee classifications on the left hand side of the 
schedule with the production classifications on the 
right hand side of the schedule. It is simply just out- 
lining what the rates have been over time, what are 
the existing rates being paid, the current rates, for 
maintenance employees and the proposed rates. . .. 
Obviously there is something amiss when wage rates 
have fallen behind to that degree and where the skills 
involved for maintenance personnel have 
traditionally been recognised as higher than pro- 
duction counterparts. 

... We say that the circumstances are quite 
unique and the rates proposed have a history upon 
which they rely, and because of this history the 
improvements sought clearly fall in a special and 
isolated category. The work for many of the classi- 
fications is similar to that of production workers 
and there is no good reason why the rates should be 
dissimilar. That has previously been confirmed by 
Commissioner Cort when the rates were last 
examined. 

For the Confederation of Western Australan Industry 
(Inc) Mr McCarthy, intervening pursuant to section 50 of 
the Act, contended firstly that the "new" principles 
applied to the claim, this Commission had adopted in 
total the new Federal principles, particularly those of 
equitable base, and the claim was really for the 
establishment or re-establishment of relativities which is 
outside the present principles. The principle which it is 
contended applies to this case is the anomalies principle 
which provides inter alia that — 

(a) Anomalies 
(i) In the resolution of anomalies, the over- 

riding concept is that the Commission 
must be satisfied that any claim under this 
Principle will not be a vehicle for general 
improvements in pay and conditions and 
that the circumstances warranting the 
improvement are of a special and isolated 
nature. 

(ii) . . . 
(iii) The doctrines of comparative wage justice 

and maintenance of relativities should not 
be relied upon to establish an anomaly 
because there is nothing rare or special in 
such situations and because resort to these 
concepts would destroy the overriding 
concept of this Principle. 
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(iv) The only exception to (Hi) is that 
adjustment of awards to establish an 
equitable base may be processed as 
anomalies. 

(Our emphasis) 
In essence, what this Commission in Court Session 

must determine is how an equitable base might be 
appropriately determined. As to the 1973 agreement of 
the parties, the then contrived relativities were not 
followed as is recorded in the decision of Collier C. 
(supra) and thus we reject it as having any persuasive 
effect at all now. Broadly speaking, the decision of 
Collier C. (supra) was to look at the aerated water 
industry generally in determining maintenance employee 
wage rates, whilst in the case of Cort C. wage rates were 
fixed having regard to the aerated water industry solely in 
Western Australia. This was the rationale of the last 
arbitrated decision to which we were referred going to 
wage rates for maintenance employees. Further, we agree 
in part with Mr McCarthy that — 

... It is our view particularly when one is looking 
at a group of metal workers who have no nexus or 
equitable base in the sense of other awards which 
have relationships with awards of other jurisdiction 
— It becomes imperative, I think, that one looks at 
how these workers fared on the basis of the federal 
principle because that was the intention of the state 
principle applying — that is, the equitable base 
principle. 

(Our emphasis) 
However, having regard to the decision of Cort C. 

(supra) we have done so by considering the wage move- 
ments within the respondent's operations within the 
aerated water industry in this State. We are satisfied that 
the "principle" followed by Cort C. has, in general, been 
followed by the consenting parties, that no flow on will 
occur and that the increases are of a once only nature to 
establish an equitable base for maintenance employees 
employed by the respondent to this matter. 

A draft order will issue and the parties may speak to 
the minutes thereof at a date and time to be arranged. 

COMMISSIONER MARTIN: This application seeks 
pursuant to the Anomalies and Inequities Principle an 
adjustment of the rates of wages payable to metal trades- 
men and others employed by the respondent, to establish 
an "equitable base". 

The application is supported by the respondent. 
It is argued by the applicant that 'in 1973 the parties 

agreed upon a wage structure for the metal tradesmen 
and others having regard to and by reference to the rates 
of wages then existing for the respondent's production 
employees, with particular reference it would appear 
from the research papers prepared for the Anomalies 
Conferences from which this application was referred as 
an arguable case, the callings of "Filler Operator" and 
"Cordial and/or Syrup Maker" the top production 
classifications and for which was and is prescribed the 
same rate of wage. 

Folio G of the respondent's exhibit book traces the 
history of the rates of wages for all of those classifica- 
tions from 19.73 to date by selected years. 

Accepting the parties expressed intentions over the 
years and using percentage comparisons the figures from 
that exhibit reveal the following: 

1973 1974 1976 1987 
Filler Operator/Cordial 
or Syrup Maker 100% 100% 100% 100% 
Metal Tradesman after 
six months' service 125% 144% 125% 110% 

The parties suggest that by prescribing a new weekly 
rate of wage of $383.30 for the metal tradesman the 
distortion which has occurred over recent years between 
the respective rates of wages will be redressed. 

That figure in percentage terms related to the rate of 
wage for the top production classification is 114.5 per 
cent. 

That percentage, again from the research material 
prepared for the Anomalies Conferences seems to relate 
to the average difference expressed in percentage terms 
between the rates of wages for the Filler Operator and the 
Metal Tradesmen January 1981 to October 1983, a figure 
of 15.56 per cent. 

(I note also from that material that in 1973 and 1979 
the rates of wages for the Metal Tradesmen and others 
were structured in specific percentage terms using the 
Metal Tradesmen as the bench mark of 100 per cent.) 

The erosion over the years of the relativities between 
the production employees and the "non-production" 
employees of the respondent was exacerbated by a 
majority decision of a Commission in Court Session in 
1986, matter No. 722 of 1985 (66 WAIG p. 1317) which 
incorrectly in my dissenting view, increased the rates of 
wages for the production employees by up to $20.00 per 
week. 

The parties accept the need for and the equity of 
restoring the relativities in rates of wages between the 
"non-production" and production employees and 
referred us to past decisions of the Commission on this 
subject. 

The Commission in matter No. C382 of 1974, of 4 
December 1974 referred to the "contrived relationship" 
of December 1973 (54 WAIG p. 1657) and in matter No. 
C35 of 1976, of 4 May 1976 the Commission recognised 
that "there should not be an unfair discrepancy between 
the wage of a tradesman in the aerated water manu- 
facturing industry and other workers in that industry" 
(56 WAIG p. 768 at p. 770) and adjusted the rates of 
wages for the former (and others). 

Despite my views of the erroneous adjustment to the 
rates of wages for production employees in 1986, I feel 
unable to ignore the facts of the matter before us and I 
must accept the figures as they are. 

That being so I am satisfied that there is an anomaly to 
be addressed under the Anomalies and Inequities 
Principle of the Principles enunciated in General Order 
matter No. 1195 of 1986 of 25 March 1987 (67 WAIG p. 
435) by the establishment of an "equitable base". 

In so saying I am not unmindful of the submissions of 
the intervener in this matter and its references to the 
extent to which this Commission's Anomalies and 
Inequities Principle is different from that of the 
Arbitration Commission, and which has been so since its 
inception by virtue of the reasons for decision of the 
Commission in Court Session in General Order matter 
No. 461 of 1983 (63 WAIG p. 2207) and the logic and 
commonsense in this Commission having regard for the 
manner in which the Arbitration Commission has 
applied or not applied "equitable base" matters, bearing 
in mind the differences between the respective Principles. 

I do not find a great deal of assistance in the 
authorities referred to by the intervener (Exhibits A, B, C 
and D) except for the discussion on the "maintenance of 
relativities" in Print G0182 (Exhibit A). 

It is my conclusion that the anomaly to be addressed 
may be processed in accordance with the Anomalies 
Principle paragraph (iv) and that in so doing the 
Commission will not be acting contrary to paragraphs (i) 
or (iii) of that Principle. 

The adjustment to the rates of wages for the employees 
the subject of this application as expressed in Folio G of 
the respondent's exhibit book in general terms reflects 
the relativities between those employees arising from the 
Order of the Commission in matter No. C35 of 1976 with 
the exception of the rates of wages for tradesmen's 
assistants. 

On my calculations and in the absence of any 
suggestions of work value changes the proposed rates of 
wages for this classification should be $295.14, $300.14 
and $305.14 and not $312.20, $317.20 and $322.20 and 
the former figures should be reflected in the minutes of 
the proposed order to issue in determination of this 
application. 
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The intervener submitted that any positive order made 
in determination of this matter should not be 
retrospective. 

The applicant argued that it should apply from the 
date the application was asked to be reactivated — which 
I understand to be circa April-May 1987 — the 
Anomalies Conference from which this matter was 
referred being held on 22 May 1987. 

The respondent did not address this question. 
That matter should be addressed at the speaking to the 

minutes. 

Trades Assistants: 
On commencement 
After three months 
After six months 

Firemen: 
(2 Boilers) 

On commencement 
After three months 

Greasers: 
On commencement 
After three months 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others 

and 
Coca-Cola Bottlers and Others. 

No. C513 of 1983. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965 

ENGINE DRIVERS (GENERAL) AWARD 
No. 21A of 1977. 

Maintenance Aerated Water 
Employees Industry 

COMMISSION IN COURT SESSION. 
Senior Commissioner G.G. Halliwell, 

Commissioner G.J. Martin, 
and Commissioner J.A. Negus. 

9th day of September 1987. 

Order. 
HAVING heard Mr J. Marks on behalf of the applicants 
and Mr L. Girdlestone on behalf of the respondents and 
Mr B.P. McCarthy intervening on behalf of the Con- 
federation of Western Australian Industry (Inc), the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That, notwithstanding the provisions of the Metal 
Trades (General) Award No. 13 of 1965 and the 
Engine Drivers (General) Award No. 21A of 1977, 
as amended, maintenance employees who are 
employed by Coca-Cola Bottlers, Perth shall be 
paid wages in accordance with the attached 
schedule. 

The wage rates in the attached schedule shall 
operate from the first pay period on or after the 24th 
day of April 1987. 

By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.l Senior Commissioner. 

Schedule. 
Coca-Cola Bottlers Perth 

Wage Rates 
Maintenance Employees. 

Tradesmen: 
On commencement 
After three months 
After six months 

Non-qualified Vending Employee: 
On commencement 
After 12 months 

347.10 
364.60 
383.30 

319.20 
333.60 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 38 award. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Anglican Homes for the Aged (Incorporated) 
and Others. 

No. A6 of 1987. 

Domestics and Supervisors Health 

COMMISSION IN COURT SESSION. 
Senior Commissioner G.G. Halliwell, 

Commissioner G.J. Martin, 
and Commissioner W.S. Coleman. 

16th day of October 1987. 

New award — Hostels for Aged and Disabled Persons — 
Accommodation or Care Industry — Principles — 
Application granted. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: This is the 
unanimous decision of the Commission in Court Session. 

This is an application for an award to be known as the 
"Aged and Disabled Persons Hostels Award 1987". By 
reference to Clause 4.—Scope, the proposed award is to 
apply to 

. . . employees employed in establishments which 
qualify for the payment of a personal care or hostel 
care subsidy or are otherwise subsided under the 
provisions of the Aged and Disabled Persons' 
Homes Act 1954, providing hostel care or personal 
care services for frail, aged or handicapped persons. 

In Clause 1.—Title, it is stated that the proposed 
award shall replace three existing awards: 

The "Hospital Workers (Hostel Domestics)" 
Award No. R19 of 1978 as varied (58 WAIG p. 504), 
The "Hospital Workers (Hostel Supervisors)" 
Award No. R6 of 1978 as varied (58 WAIG p. 509), 
and 
The "Hostel Workers (Aged and Disabled Persons 
Hostels)" Award No. R5 of 1976 (58 WAIG p. 515). 

The first two awards are held by the applicant, the 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch, and 
the remaining award is held by the intervener, the 
Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, Union 
of Workers. 

The respondents agree with the issuance of the award 
sought by the applicant, and its terms whilst the inter- 
vener strongly opposes that course of action. 

The application was heard by the Commission in 
Court Session on the 9th and 17th days of July 1987 and 
decision reserved. 
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On the 31st day of August 1987, "in order to make 
known to the parties their future liabilities, if any, as a 
result of these proceedings, as soon as practicable" we 
announced, in a written "Statement" the decision we 
had arrived at and issued minutes of the proposed Order 
to be made in determination of the application, our full 
reasons for decision to be made available to the parties 
when they had been settled by the Commission in Court 
Session. 

That "Statement" appears as Appendix "A" to these 
reasons for decision. 

The Commission in Court Session's decision so 
announced was to allow the application in part. 

The Background. 
We do not in these reasons for decision canvas in full 

the very detailed arguments and analyses of the past 
presented to us by the parties and the interveners or the 
details of the submissions or evidentiary material 
presented for and against the application but we have in 
arriving at our decision given full consideration to all of 
those matters. 

The issues raised before us in this matter, the 
Principles enunciated by a Commission in Court Session 
in General Order matter No. 1195 of 1986 on the 25th 
day of March 1987 aside for the moment, have a long 
history of litigation and debate between the parties and 
have involved the Commission on a number of occasions 
at least since 1976. 

For the record that "history" is contained in the 
following references. 

56 WAIG p. 1593 
57 WAIG p. 89 
58 WAIG p. 503 
58 WAIG p. 509 
58 WAIG p. 513 
61 WAIG p. 1763 
64 WAIG p. 2141 
65 WAIG p. 237 
65 WAIG p. 1079 
65 WAIG p. 1086 
65 WAIG p. 2236 

[We explain at the outset that our use of the term the 
"applicant" throughout these reasons for decision is one 
of convenience in that the organisation, the applicant in 
the earliest period of the history of the issues, was the 
Hospital Employees' Industrial Union of Workers, WA. 

On the 21st day of September 1976, a Commission in 
Court Session approved an amendment to that organisa- 
tion's Constitutional rule in the following terms: 

Rule 24.—Constitution: Add to this rule the 
following new paragraph:— 

For the purposes of this rule, the term 
"hospital" shall include 

(a) Establishments which, by virtue of 
their occupants, qualify for the 
payment of a personal care subsidy or 
are otherwise subsidised under the 
provisions of the Aged or Disabled 
Persons Homes Act 1954-74. 

(b) Establishments licensed and 
subsidised under the provisions of the 
Mental Health Act. 

(c) Establishments known as Princess 
Margaret Hospital for Children, Sir 
James Mitchell Spastic Centre, 
N'Gal-a Mothercraft Training 
Centre, The Braille Hospital, 
Hawkevale, Nadezda, Homes of 
Peace or other establishments of the 
same or like nature as the foregoing. 

(Our emphasis) (56 WAIG p. 1593 at p. 1595) 
Then, on the 16th day of July 1982, a Full Bench of the 

Commission approved the registration of the rules of the 
applicant in these proceedings effecting an amalgama- 
tion of the Federated Miscellaneous Workers' Union of 

Australia, West Australian Branch, the Hospital 
Employees Industrial Union of Workers, WA and 
Others (62 WAIG p. 2712).] 

In very simple terms the past issues went to the 
question of which of the two organisations, the applicant 
or the intervener, had the right to and/or should have 
industrial coverage of persons employed in establish- 
ments conducted by bodies which provide "residential 
accommodation and/or catering" facilities for aged 
and/or disabled persons within the Community. 

Those facilities can be simply described as 
Self Contained Units — (flats) — Self Care Units 

Hostel Units — Accommodation and meals 
Nursing Beds — Nursing Home or Hospital 

The first mentioned descriptions are those used by the 
Australian Department of Community Services — which 
administers the "Aged or Disabled Persons Homes Act" 
and the "Aged or Disabled Persons Hostels Act" — the 
second mentioned descriptions, ours, using what we see 
as common parlance. Those facilities are provided in 
various combinations or separately on the one 
geographical site or on individual and geographically 
divorced sites. 

The question of "organisation coverage" or 
"industrial coverage" of persons employed in Nursing 
Homes or Hospitals — be they separate and distinct units 
or part of an "aged persons" complex is not an issue 
between the parties (and has not been so in the past) as 
such persons being "domestics" are subject to the pro- 
visions of the "Hospital Employees (Private)" Award 
No. 28 of 1977 as varied, others being Enrolled Nurses or 
Nursing Assistants by the terms of the "Enrolled Nurses 
and Nursing Assistants (Private)" Award No. 8 of 1978 
as varied and others being Registered Nurses by the terms 
of the "Nurses (Private Hospitals)" Award No. 1 of 
1966 as varied. 

Nor do the self contained units (flats) (self care units) 
raise any questions of disagreement between the parties, 
as the applicant made it quite clear to us in these pro- 
ceedings that it seeks no award rights in respect of 
employees who may be employed for the benefit of the 
residents of such facilities. 

In any event, as a Commission in Court Session 
observed in 1976 in matters Nos. C100 of 1976 and R5 of 
1976, "We consider these units to be flats or 
apartments" (57 WAIG p. 91) and thus being within the 
accommodation industry are covered by an award held 
by the intervener [see the "Motel, Hotel, Service Flats 
and Boarding House Workers" Award No. 29 of 1974 as 
varied (56 WAIG p. 1504)]. 

The two "Aged or Disabled Persons" pieces of legisla- 
tion provide for approved establishments, subsidies for 
capital works and the types of services provided to the 
occupants of those facilities. 

Those services are described as, so far as they relate to 
these proceedings, the 

"Hostel Care Subsidy" — which "helps 
organisations employ staff to provide services such 
as meals, heavy laundry, help with cleaning rooms 
and personal laundry and social activities and to be 
available on a 24 hour on-call basis." 

and the 
"Personal Care Subsidy" — which "helps 

organisations provide a higher level of care to 
residents who are more dependent. This includes 
help with bathing, toileting, dressing, eating, 
therapy and medication as well as those services 
provided under hostel care. 
(Our emphasis) (Exhibit M6 pp. 2 and 3) 

The range of services which have been, are or will be 
provided to residents in hostels for aged and or disabled 
persons have been the centre of attention and examina- 
tion by the parties and the intervener and the Commis- 
sion from time to time in an endeavour to determine their 
respective rights. 
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In brief, the applicant's (The Hospital Employees 
Union as it then was) legitimate interest in the 
respondents' facilities was in the past seen to be those 
akin to those to be found or expected to be found in an 
"hospital environment" whilst those of the intervener, 
in the "accommodation industry". 

In 1976, a Commission in Court Session used that sort 
of dividing line when as the Commission issuing the 
existing awards which the proposed award before us 
seeks to replace, said of that decision, 

In summary, the decision directed that the award 
issue (the award to which the intervener is a party) 
with respect to flats and hostels but that establish- 
ments in which the services rendered necessitated the 
employment of a registered nurse or nursing aide 
(now enrolled nurse) be excluded. 

It is also clear that no establishment should be the 
subject of awards of the two unions. 
(Our emphasis and interpolation) (58 W AIG p. 513) 

Accordingly, the Commission then issued on the 26th 
day of April 1978, Award No. R5 of 1976 — the "Hostel 
Workers (Aged and Disabled Persons Hostels)" Award 
1978, an award to apply to persons employed on work, 
by reference to Clause 4.—Scope, as follows: 

4.—Scope. 
This award shall apply to workers described in 

Clause 21.—Wages, employed by employers in 
establishments where residential accommodation 
and/or catering services are provided for persons 
who qualify for financial assistance under the Aged 
or Disabled Persons Act 1954-74. Provided that this 
Award shall not apply to those establishments in 
which those persons receive nursing care from 
workers employed by or at the direction of the 
employer. 
(Our emphasis) (58 WAIGp. 515) 

In so doing, it will be noted that the criteria of nursing 
care was expressed differently from the finding of the 
Commission in Court Session in 1976 of the employment 
of "registered nurses or nursing aides" and the 
Commission in making that deliberate change did so 
because it had been 

Further established that much of the personal 
attention given in hostels was work carried out as 
part of the nursing function of registered Nurses 
Aides or General Nurses 

and that 
some establishments were employing unregistered 
workers to regularly carry out nursing duties 
without supervision contrary to the provisions of 
the Nurses Act 1968. Clearly, this award should not 
appear to sanction personal care as part of the 
accommodation industry when in fact and in accor- 
dance with the Nurses Act, it is nursing care capable 
of being done only be (sic) persons who are properly 
registered. 
(Our emphasis) (58 WAIGp. 513 at p. 514) 

The application of the award thus became a question 
of fact the determining factor being whether or not the 
degree of personal care by whomsoever administered 
went beyond that of the "friendly neighbour" to that 
properly performed by registered Nurses or Aides. 

Almost 12 months later, the Commission constituted 
by the same Commissioner issued the "Hospital Workers 
(Hostel Domestics)" Award No. R19 of 1977 (58 WAIG 
p. 504), the award sought by the applicant to establish 
coverage by it of employees within those aged and 
disabled persons establishments in "what might be called 
the fringe area of the hospital industry; areas which are 
not the subject of the 'Hospital Employees (Private 
Hospitals)' Award No. 27 of 1971." (58 WAIG p. 503). 

Consistent with the Commission in Court Session 
decision of 1976 and its decision of June 1977, the 
Commission issued the award with a scope clause in the 

following and complementary terms to the intervener's 
award of 1977, that is to say 

It is also clear in my mind that the dividing line 
between the two awards should be determined by 
making the scope clause in the proposed award the 
mirror of the Scope clause in R5/76 so that the 
award will apply to those establishments where the 
services of a person registered under the Nurses Act 
1968 are required. 

The Commissioner then repeated what he had said in 
1977 namely 

It should be borne in mind that a number of 
establishments are using non registered workers to 
carry out functions of persons who are required to 
be registered under that Act. . . The scope clause is 
therefore intended to include organisations that do 
not employ a registered person in providing nursing 
care even though that Act requires such persons to 
be resistsrsd 
(Our emphasis) (58 WAIG p. 503 at p. 504) 

Thus the dividing line was underwritten, the employ- 
ment of a person being a registered Nurse or Nurse Aide 
or not who provided "Nursing Care" as envisaged by the 
terms of registration under the Nurses Act. 

The Scope Clause read — 
3.—Scope. 

This award shall apply to workers described in 
Clause 32.—Wages employed in establishments by 
employers who provide accommodation and 
nursing care for persons and who for that reason 
receive a subsidy under the provisions of the Aged 
and Disabled Persons Homes Act 1954 or the 
Mental Health Act 1962. 
(Our emphasis) (58 WAIG p. 503 at p. 505) 

Clause 6.—Definitions — included the following 
"Nursing Care" means the type of care which 

falls within any of the branches of nursing set out in 
the Nurses Act 1968. 

(58 WAIG p. 503 at p. 505) 
That is the best to which the Commissioner could go in 

drawing the dividing line between the ' 'accommodation 
industry" and "the fringe areas of the hospital industry" 
because as he remarked in the reasons for decision 
accompanying the issuance of the "Hostel Workers 
(Aged and Disabled Persons Hostels)" Award 1978 

It is perhaps unfortunate that the Nurses Act 1968 
while clear in its intention to limit the professional 
activity of nursing and a study of the Act and its 
Regulations reveals little except by assumption of 
what are the respective duties of persons registered 
in the various branches of nursing. While opinions 
have been expressed about certain duties carried out 
by workers the subject of this hearing such opinions 
do not allow me to set out with any exactitude what 
are the duties of the branches of nursing. 
(Our emphasis) (58 WAIGp. 513 at p. 514) 

The Commission on the same day, namely 26 April 
1978 issued the "Hospital Workers (Hostel 
Supervisors)" Award No. R6 of 1978. 

The scope of that award was in the same terms as the 
award just discussed, and included the same definition of 
"Nursing Care" and applied by reference to Clause 
6.—Definitions, to 

Supervisor means a worker whose duties include 
the overseeing of the daily activities of residents. 

(58 WAIG p. 509) 

That definition also reflected the line of demarcation 
between the two organisations and their awards in that 
the definition of a Supervisor in the intervener's award 
No. R5 of 1976 included the words "except where such 
activities require nursing care" (57 WAIG p. 515). 

It is to be noted that of the awards so issued, in their 
conditions of employment and the like, reflected the 
environment of the areas of interest of the respective 
organisations. 
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That is to say the "Hospital Workers (Hostel 
Domestics)" Award and "Hospital Workers (Hostel 
Supervisors)" Award were patterned upon Hospital 
Employees Awards, particularly those operating in the 
private sector and the "Hostel Workers (Aged and 
Disabled Persons Hostels)" Award upon the "Motel, 
Hostel, Service Flats and Boarding House Workers" 
Award No. 29 of 1974 as varied. 

The Commission in issuing the awards in 1978 
acknowledged in essence the propriety of such an 
approach when it said in the "Hospital Workers (Hostel 
Domestics)" Award No. R19 of 1977. 

It is clear in my mind that if nursing care is given 
then the award should follow the same pattern as 
others in the hospital industry and I reject the 
employers' claim for conditions more appropriate 
to hostels and boarding houses. 

(58 WAIG p. 503 at p. 504) 
The employers respondents to those awards were cited 

as follows: 
Hostel Workers Hospital Workers Hospital Workers 
(Aged and Disabled (Hostel Domestics) (Hospital Supervisors) 
Persons Hostels) 
Award No. R5 of 1976 Award No. R19 of 1977 Award No. R6 of 1977 
Anglican Homes for James Brown House James Brown House 
the Aged (one of the Anglican (one of the Anglican 

Homes for the Aged). Homes for the Aged), 
(our interpolation) (our interpolation) 

CMM Homes (Inc) — — 
The Salvation Army The Salvation Army The Salvation Army 
Senior Citizens Senior Citizens Senior Citizens 
Village Village Village 
Dale Cottages — — 
Incorporated 
Mandurah Retirement — — 
Village (Inc) 
RSL War Veterans Home — — 
Shire of Bayswater — — 
Aged Persons Homes (Inc) 
League of Home — — 
Help (Inc) 
— Braemar Presbyterian Braemar Presbyterian 

Home for the Aged Home for the Aged 
— Sunningdale Rest Home Sunningdalc Rest Home 

The "Names" so cited are not uniform in the sense 
that some are the names of establishments and others are 
the names of the persons, firms or corporations who or 
which operate those establishments. Nor do those 
citations reveal the diversity of the operations of the 
respondents to the three awards. 

The reasons for decision of the Commission in Court 
Session in 1976 contain good examples of that diversity 
(see 57 WAIG p. 89 at pp. 92-93). 

The records of the Department of Community 
Services as at the 26th day of May 1987 show the 
following number of establishments in receipt of 
recurrent funding from the Australian Government for 
providing Hostel, Personal and Respite care services. 

Hostels 69 
Hostels operated in conjunction 
with Self Care Units 17 
Hostels operated in conjunction 
with Self Care Units and Nursing Homes 16 

Fourteen organisations conduct more than one hostel, 
either in isolation or in conjunction with a nursing home 
and/or self care units. 

We were told during the proceedings that the applicant 
covers the employees in about 10 per cent of hostels and 
the intervener the remainder. 

However, in terms of numbers of employees employed 
in all of the establishments subject to the applicant's and 
intervener's awards, the applicant submits that it has the 
bulk of the employees as members. One of the reasons 
for that, we were told, is the incidence of hostels and 
nursing homes (subject to the exclusive coverage by the 
applicant), associated geographically and the 
interchangeability of employees, between those places, 
rather than any attempt by the applicant to bypass the 
"lines of determination" set by the Commission in the 
decisions and awards of 1976, 1977 and 1978. 

That background leads us then to the reasons for the 
present application and which were expressed by the 
applicant as 

1. To reflect in award conditions changes 
occurring in the industry. 

2. To effect uniformity of award provisions in 
Aged and Disabled Persons Hostels — that is to 
remove the differences occurring in different hostels 
by virtue of different award coverage. 

3. To upgrade the current level of the rates of 
wages and hours of work for employees in Hostels 
subject to the intervener's award to those of the 
applicant operating in the health industry (i.e. 
awards for hospitals and nursing homes). 

The first ground advanced by the applicant, the 
changes occurring in the industry, takes us to a con- 
sideration of applicant's Exhibit M2 — "Statement by 
the Minister for Community Services, Senator Don 
Grimes — Detailed Summary of 1986-1987 Budget — 
Initiatives for Community Services" and in which it is 
said inter alia 

Major Initiatives This Budget 
3. In this Budget the Government has sought to 

build responsibly on the advances already made and 
to turn around a number of programs by accepting 
the majority of recommendations of the Nursing 
Homes and Hostels Review . . . 

5. The nursing homes strategy depends on the 
redistribution of resources and beds away from the 
costly and sometimes inappropriate nursing homes 
to hostels and community care services . . . 

10. The strategy we have adopted will enable us to 
achieve: 

— An improvement in the quality of care 
— available to people who wish to remain in 

their own homes and an expansion of the 
hostel sector 

11. This strategy involves 
— strengthening alternative residential care 

services to nursing homes including the 
hostel sector. 

(Our emphasis) (Exhibit M2 pp. 3 and 4) 
The Nursing Homes and Hostels Review ("the 

Review") (Exhibit M4), referred to was undertaken by a 
steering Committee within the Department of 
Community Services and published in 1986. 

Its recommendations include 
R7 . . . Moderately dependent persons should 

increasingly be accommodated in hostels with 
provision of a full, improved range of personal 
care services. Ultimately all nursing home beds 
would be for extensive nursing care only. 

R8 The differential between personal care subsidy 
in hostels and ordinary nursing care benefit in 
nursing homes should gradually be narrowed in 
recognition that both provide for services 
addressing similar moderate dependency needs 
of the continuum of care. 

R15 General purpose nursing homes and hostels 
should be encouraged to make appropriate 
adaptions for the accommodation of aging 
disabled people from the community. 

R18 The Capital Funding Programme should 
continue to give low priority to funding nursing 
homes relative to provision for general purpose 
hostel places to ensure rapid hostel 
development. 

(Our emphasis) (Exhibit M4 pp.12 and 13) 
The expanded reports upon those recommendations 

highlight their purposes, namely 
It is therefore considered that there should be a 

reduction of emphasis on the ordinary nursing care 
tier of provision in favour of improved social 
supports and personal care in hostels. 
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However the remaining 60/100 aged 70 + , at 
present distributed between ordinary nursing care 
and hostels will become predominantly hostel places 
(Table 3.4). This will cause the average dependency 
level of hostel residents to rise. It is thus intended 
that any pressure in the system will be extended 
downwards so that people with low dependency 
needs who might at present seek hostel admission 
would be more likely to remain in the community 
with alternative forms of support. 
(Our emphasis) (Exhibit M4 pp. 45 and 46) 

Those moves would entail 
raising the standard of provision of personal care 

for frail aged moderately dependent people in 
hostels, to bring the personal care hostel subsidy 
closer to the ordinary nursing care benefit on the 
continuum of care. 
(Our emphasis) (Exhibit M4 p. 5) 

The applicant's oral evidence was presented by a chief 
executive of the major provider of domiciliary, home 
help and care service in the State and which operates two 
nursing homes and three hostels. He previously had 
many years experience with an organisation that con- 
ducted nursing homes, hostels and self care facilities. He 
is also the Deputy Chairman of the Voluntary Care 
Association, an organisation representing the aged and 
disabled persons "industry" and convenor of its 
industrial committee. 

He explained to us that the report just referred to in 
essence meant that "the number of nursing home beds in 
Australia is going to be contained to a very minimal 
growth. There is going to be an increase in the growth of 
hostel beds and an increase in funding for home care .. . 

. . . The objective is to direct nursing homes towards 
the more dependent residents and hostels will pick up 
that client group who might have ordinarily been 
admitted to a nursing home but at the lower dependency 
levels. As a result of that the community care arrange- 
ments in the home are going to have an increase in fuding 
to allow them to pick up those people who might 
otherwise have been admitted to a hostel". (Transcript 
notes of proceedings pp. 113 and 114.) 

He told us that the major thrust of those 
recommendations would be an increased level of 
dependency of the residents of hostels. This was already 
in evidence by virtue of the increasing number of persons 
receiving personal care within hostels and this was 
changing the role of hostels from simply providing a 
house or accommodation substitute to one which has a 
greater emphasis on the delivery of personal care. 

This change was to be contrasted with changes in 
funding which had been implemented in the past directed 
towards the mechanism of subsidy payments to hostels 
without affecting the level of dependency of the residents 
of hostels. 

That comment had significance in a matter before the 
Commission in 1984, matter No. A1 of 1984, an applica- 
tion by the present applicant to achieve the same result as 
the application now before us. The Commission dealing 
with that matter granted the application being influenced 
by legislative changes in 1983 affecting the Personal Care 
Subsidy (and other matters). 

The reasons for decision in that matter and which 
contain a very detailed analysis and account of those 
changes and the services provided within Hostels under 
the legislation are recorded in 64 WAIG pp. 2141 to 2144. 

That decision was however reversed on appeal (65 
WAIG p. 237), having regard to the funding structure 
change, amongst other reasons. 

In this witnesses view, compared with the situation 
existing when the awards before us were contemplated in 
1976, there has been in the two organisations with which 
he has been associated, a significant increase in the 
dependency of residents of hostels and they are caring for 
more dependent people than was the case three years ago 
and that trend will continue. He described the role of 
hostels in 1976 as a substitute for supportive housing and 

a level of care which one could expect a "friendly 
neighbour" to provide but that level of care in his view 
has gone past that which even' 'a very friendly neighbour 
would provide". 

We accept that uncontradicted evidence as it relates to 
the organisations with which the witness is associated or 
has knowledge of but we question the extent to which the 
so recently announced initiatives are in place within all of 
the hostels for aged and disabled persons or exerting the 
influence expected of those initiatives. 

In order to gather more information on that aspect of 
the matter, we noted that figures contained in Table 7 of 
"Appendix IV — Supplementary information on 
demography and data relating to nursing homes and 
hostels and their residents" of the "Review" show that 
as at the end of March 1985, 47.8 per cent of residents in 
hostels for the aged or disabled in Western Australia, 
attracted the "personal care subsidy" and 45.5 per cent, 
the "hostel care subsidy" (Exhibit 4 — p. 111). 

By courtesy of the Department of Community Services 
those percentages at the end of July 1987 are 47 per cent 
and 50.9 per cent respectively. 

Those figures suggest to us that the changes to be 
effected in the population of hostels for the aged or 
disabled is not yet apparent overall and allowing for the 
fact, as we understand it, that those changes will not 
result in any existing resident being "moved out", 
natural attrition and/or the erection of new hostels will 
be the prime means whereby the initiatives are put in 
place and those would appear to be a long term project. 

That being so we are not prepared at this stage to find 
that the changes in the level of dependency of residents in 
all hostels for the aged or disabled in Western Australia 
justifies or supports the exclusion of the intervener. That 
is to say that we do not find that hostels for the aged and 
disabled generally have ceased or will cease in the near 
future to be other than the residential establishments 
upon which the Commission in 1976, 1977 and 1978 
founded the structure of the three awards which apply to 
employees employed in those establishments by the 
bodies operating them. 

Accordingly, whilst we see no reason in general terms 
to refuse the applicant's claim for a new award to replace 
those awards which it presently holds in the "industry", 
we will not allow that claim in its entirety, to the extent 
that it seeks to displace the intervener's award in all 
hostels for the aged and disabled. 

When it can be clearly demonstrated that the majority 
of residents in hostels for the aged and disabled are of the 
kind of population envisaged by the recommendations of 
the "Reivew" the time will have arrived for the inter- 
vener to be displaced from the industry as its legitimate 
interests will no longer exist. 

As the term of the proposed award is only for one year, 
and having regard to our prognosis of the time involved 
for the changes we have talked about to occur, we see no 
need to reserve any rights to the applicant, pursuant to 
section 40 (3) of the Industrial Relations Act 1979, to 
move to vary the award for those purposes, before the 
expiration of that term. 

However, the matter of the application of the award 
does not stop at that point and takes us to the applicant's 
second ground in support of its application. 

We have referred earlier in these reasons for decision 
to the fact that some bodies or organisations operate 
hostels for the aged and disabled on the same site as or 
adjacent to "nursing homes" (and in some cases — self 
care units). 

Some examples of such complexes are "Rowethorpe" 
conducted by the Uniting Church in Australia — Aged 
Persons Home Board at Bentley, "Waminda" Hostel, 
"Tandarra" Nursing Home, and "Ningana" Nursing 
Home conducted by Swan Cottage Homes 
(Incorporated), also at Bentley, the Home for the Aged 
conducted by the Little Sisters of the Poor in Mount 
Hawthorn and the "Howard Solomon Hostel — Nursing 
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Home" conducted by the Grand Lodge of Western 
Australia of Ancient Free and Accepted Masons in 
Lynwood. 

That is not a recent development as can be evidenced 
by reference to the reasons for decision of the Commis- 
sion in Court Session and its description of the nature of 
the industry therein (see 57 WAIG p. 89 at p. 91). 

Those reasons for decision also refer to the fact that in 
some such cases the "staff is employed as may be 
required in both the nursing home and the hostel to look 
after those occupants and are interchangeable between 
the nursing home and the hostel" (57 WAIG p. 57 at p. 
92). 

From applicant's "Exhibit M9" it appears that such a 
practice in whole or in part is by no means uncommon. 

Having regard for the differences which exist between 
the rates of wages and conditions of employment 
between the awards held by the applicant and that held 
by the intervener and subject to which would apply to 
employees employed in the hostels of those adjoining 
nursing homes according to the existing lines of 
demarcation it seems to us to be now industrially unreal 
to perpetuate what may be a confusing and anomalous 
situation for the employers and their employees as they 
continually cross the borders of those different awards. 

To clearly express the obligations of the parties and 
remove what appears to us to be an anomalous situation 
which was not so clearly established in the 1976 
examination of the industry and one which could give 
rise to possible conflict we propose to limit the industrial 
coverage of such employees to in essence one award, 
namely that sought by the applicant and which award is a 
mirror of the award (also held by the applicant) which 
applies to employees employed in Nursing Homes. 

Accordingly, we determine that the proposed award 
sought by the applicant and supported by the respon- 
dents should issue to the extent that it shall apply to the 
exclusion of the intervener's award to employees 
employed by those organisations which conduct a hostel 
and a nursing home located on the same site or adjacent 
to each other whether or not "Nursing Care" is provided 
in that hostel. 

That decision is reflected by us in the changes we have 
made in the Title and Scope clauses of the proposed new 
award in the minutes of the proposed Order. 

In reaching that decision we are conscious of the 
changes which will take place in some of the conditions 
of employment, some upwards, some downwards, for 
employees previously subject to the intervener's award, 
changes highlighted by the intervener in its extensive 
analysis of the content of the proposed award. This 
aspect is the applicant's third ground in support of its 
application. 

However, that consideration in our view is outweighed 
firstly by the provisions of Clause 30.—No Reduction of 
the proposed new award, secondly changes in some areas 
which will confer a benefit such as a reduction in the 
ordinary weekly hours of work from 40 to 38 upon the 
employees and finally the opportunity which will be pro- 
vided for the promotion of a greater degree of inter- 
changeability between the staff of hostels for the aged 
and disabled and nursing homes operated close to each 
other by the same employer making for a possible more 
efficient and cost effective utilisation of manpower 
resources. 

Having arrived at those two decisions it remains only 
to state that in the case of all other hostels for the aged 
and disabled, wherever situated, the proposed new 
award will contain a scope clause basically as it appears in 
the existing awards and the line of demarcation, a 
question of fact, established in 1976, 1977 and 1978 by 
the Commission, and which has served the test of time 
without apparent dispute between the applicant and the 
intervener, will continue to operate. 

It must be pointed out that our rewording of the Title 
and Scope clause also involves another deliberate change 

by us from the wording contained in the proposed new 
award submitted by the applicant. 

In brief the content of Clause 4.—Scope of that 
document uses the expression "this award shall apply to 
employees employed in establishments . . .". 

That wording does not say by whom or which body 
such employees are employed and could be held to mean 
"all employees employed in such establishments regard- 
less of by whom or which body" such employees are 
employed as has been the case in past decisions in matters 
relating to the construction of the applicant's eligibility 
rule of its registered rules. 

The effect of such a construction of the applicant's 
scope clause would be to make subject to the award 
employees of employers providing for the proprietors of 
the establishment, service in a field such as catering by 
contract. 

There is evidence of such a practice in some hostels for 
the aged and disabled and this matter was addressed by 
the applicant and the intervener. 

In our view, employees employed by contract caterers 
are not in the same industry as those employers who or 
which conduct hostels for aged or disabled persons and 
our reasoning as to the application of the proposed new 
award does not apply to them. 

In any event, such employees of catering contractors at 
large are within the jurisdiction of the intervener and not 
the applicant and we do not propose to bring within the 
terms of this "industry" and the employers operating 
therein in the strict sense to be covered by the proposed 
new award, employers operating in other industries and 
who or which and their employees are subject to other 
awards for those industries such as the intervener holds 
in the contract catering industry generally and the 
industrial catering industry. 

We underline that decision by striking out as a party to 
the proposed award "Crothall Hospital Services (WA) 
Pty Ltd, an employer which we understand provides 
' 'domestic services'' on a contract basis, in hospitals and 
nursing homes. [That employer for those purposes has in 
any event applied to the Commission for an award to 
cover its operations (67 WAIG p. 594).] 

Accordingly, we restrict the operation of the proposed 
new award to employees employed by the employers 
actually conducting hostels for aged and disabled 
persons. 

The Content of the Proposed Award. 
In general terms, the provisions of the proposed new 

award, we were told are those contained in the existing 
Hospital Workers (Hostel Domestics) Award No. R19 of 
1977 as varied. 

In respect of hours of work the provisions of the rele- 
vant clause of that award have been varied by the parties 
to provide that the existing quantum of 38 ordinary 
hours of work shall be worked over not more than five 
days of the week in days not exceeding 10 hours per day. 

That replaces the existing structure of the hours of 
work clause which provides that the 38 hour ordinary 
working week shall be implemented on the basis of 
accrued time off or by agreement over 9'A days in a two 
week cycle (65 WAIG pp. 1738 and 1739). 

The extent to which the costs arising from a reduction 
in the ordinary hours of work from 40 to 38 for 
employees who will be subject to the award for the first 
time, in lieu of the award held by the intervener will be 
offset by changes in work practices or minimised was not 
made clear to us, but as we approve of the major content 
of the award as being in accordance with the Anomalies 
and Inequities Principle we do not see that omission as 
fatal to the issuance of the award in those terms and 
because of what we have to say about the rates of wages 
in the proposed award. 

We perceive no objection generally to the varied 
conditions of employment arising under the provisions 
of the proposed new award so far as the Conditions of 
Employment Principle of the Principles enunciated by 
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the Commission in Court Session on the 25th day of 
March 1987 (67 WAIG p. 435 at p. 442) is concerned. 

The rates of wages contained in the proposed award 
will mean increased rates of wages for employees who 
will be subject to the award for the first time, namely 
those previously subject to the award held by the 
intervener. 

To implement those new and higher rates of wages, the 
wages clause contains six steps, step one to operate from 
the date of the issuance of the award and step six from 
the 1st day of January 1992. 

The steps commence at the level of the rates of wages 
in the intervener's existing award and progress to the 
level of the rates of wages of the applicant's existing 
awards. 

That "phasing in" does constitute a minimisation in 
cost impact for the employers concerned and viewed 
overall against the totality of the impact of the new 
award upon the employees and employers to whom the 
applicant's "health industry standards" will apply for 
the first time, helps in the satisfaction of a number of 
Principles. 

The proposed new award in Clause 18.—Wages 
contains a new classification "Assistant Supervisor", 
and the rates of wages prescribed for that classification 
commence at Step One at the level presently contained in 
the intervener's award for such a classification and 
terminate at a rate of wage which is the highest existing 
rate of wage in the applicant's award for the 
classification "Supervisor". 

The purpose of the inclusion of this new classification 
is firstly to cover employees in such classifications within 
hostels presently subject to the intervener's award and 
secondly and consequentially to increase the relativity of 
the rate of wage for the classification of "Supervisor". 

To effect that Step One of the rate of wage for the 
classification "Supervisor" also is the rate of wage pre- 
scribed for such a classification in the intervener's award 
with increasing rates of wages for each subsequent Step. 

Whilst such a move would be necessary, quantum 
aside, in view of the relativity consequencies just referred 
to, the applicant and the respondent support that change 
on work value grounds. 

They submit that those grounds arise from the 
increased level of dependency of the occupants of hostels 
for whom the Supervisors are responsible vis a vis the 
changes in the industry already canvassed in these 
reasons for decision, and the introduction of a formal 
course of training for persons occupying the classifica- 
tion, "The Certificate in Hostel Care" conducted by the 
School of Nursing at the Western Australian College of 
Advanced Education at Nedlands (Exhibit Bl). 

We also note the following comment of the Minister 
for Community Services in his second reading speech in 
the House of Representatives on the 7th day of May 1987 
when explaining amendments to the Nursing Homes and 
Hostels legislation. 

In implementing the new standards the Govern- 
ment intends to adopt an educative and consultative 
role. An amount of $600 000 will be provided over 
three years for training packages aimed at directors 
of nursing homes and hostel supervisors. 
(Our emphasis) (Reports of Parliamentary 

Proceedings 7 May 1987 p. 2834 at p. 2839) 
That initiative, in our view underlines the submissions 

put to us and we allow this part of the application 
pursuant to the Work Value Principle. 

The minutes of proposed Order to issue in determina- 
tion of the application and which were supplied to the 
parties and the intervener with our "Statement" of 31 
August 1987 may be spoken to if it is so wished, on a day 
and at a time suitable to those bodies and to us. 

Supplementary Reasons for Decision. 
On the 25th day of September 1987, we heard the 

parties (and the intervener) at their request pursuant to 
section 26 (3) of the Act, upon the weight we had given to 

the statistics of the number of residents of hostels for the 
aged and disabled eligible for subsidy for personal care or 
hostel care as an indication of the extent to which the 
level of dependency of and care provided for such 
residents had or had not changed in the last 18 months. 

The applicant presented results of surveys which it had 
conducted of 57 individual hostels (Exhibit M10) and 
information on the assessment system presently in place 
for admission to hostels (Ex M10) and an analyses of new 
hostel admissions to 15 of those hostels in June-July 
1987. 

Additionally evidence was adduced from the Director 
of Welfare Services of a large organisation which 
conducts seven hostels, catering for some 300 residents. 

That evidence detailed to us the changes in the various 
components of the "personal care" services provided for 
residents in those hostels, which has occurred as a result 
of the "Review" and the Government initiatives of 
1986-87. 

All of that material leads us to conclude that our use of 
the "bald statistics" before us in the earlier part of the 
proceedings did not reveal the true degree and extent to 
which the "new" changes in hostel services envisaged by 
the "Review" had been put in place and from that 
material, we are now satisfied that "the policy of the 
Australian Government announced in its 1986-87 Budget 
Initiatives for Community Services" is certainly in place 
and is manifesting itself in increased levels of dependency 
of and the needs for the provision of increased personal 
care for residents of Hostels for the Aged and Disabled. 

Accordingly, we now agree that the parties proposed 
new award need not be subject to the restrictions on its 
application which we had previously decided and we now 
issue revised minutes of the Title and Scope Clauses of 
the proposed award to issue in determination of the 
application. The total minutes of the proposed award 
may be spoken to by the parties and the intervener at a 
time mutually convenient to them and to us. 

Appendix "A". 
Statement. 

Application No. A6 of 1987 
Aged and Disabled Persons Hostels Award. 

THE SENIOR COMMISSIONER: This application was 
beared by the Commission in Court Session on the 9th 
and 17th days of July 1987 and decision reserved. 

The Commission in Court Session has reached a 
decision upon the very contentious issues raised by the 
application and its detailed reasons for that decision 
when settled by the members of the Commission in Court 
Session, will be published in due course. 

The rates of wages and conditions of employment to 
constitute the new award sought by the applicant are 
agreed to by the respondents and part of that agreement 
is that proposed increased rates of wages for employees 
in establishments to whom the award, if issued by the 
Commission in Court Session will apply for the first 
time, are to operate from the date of issue of the award 
and a 38 hour ordinary working week shall be imple- 
mented one month thereafter in lieu of the existing 40 
hour ordinary working week. Changes are also involved 
in the method of implementation of the 38 hour working 
week applicable to employees covered by the existing 
awards sought to be replaced. 

In order to make known to the parties their future 
liabilities, if any, as a result of these proceedings, as soon 
as practicable, we now announce the decision we have 
arrived at. 

Firstly, we find that the policies announced by the 
Australian Government in 1986 and being implemented 
by the Department for Community Services will bring 
about marked changes in the levels of dependency of and 
the need for the provision of increased personal care 
services for most if not all residents of Hostels for the 
Aged and Disabled in the community. 

In a result, those hostels will move further away from 
the concept of the "accommodation, meals and friendly 
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neighbour care" industry, presently the subject of the 
award held by the intervener and into the "health care 
industry", the subject of the awards held by the 
applicant, a marked change to the situation which existed 
when the matter was examined by the Commission in 
1976, 1981 and to a lesser extent in 1984. 

Secondly, we find that in some cases the evidence is 
that those new policies have been implemented but the 
extent of that implementation across the board of hostels 
for the aged is not known to us. In fact, a comparison of 
statistics contained in the "Nursing Homes and Hostels 
Review", and updated for us by the Department of 
Community Services shows in percentage terms that 
between March 1985 and July 1987 the number of 
residents for whom was the Personal Care subsidy is 
payable in Hostels declined slightly to 47 per cent. 

Thirdly, we find that in the complexes conducted by 
some respondents, that is facilities comprised of an 
hostel and a nursing home at least there is an equitable 
case for uniformity of rates of wages and conditions of 
employment for the employees employed by the same 
employer in those constituent parts of such complexes. 
There is evidence of an interchangeability of employees 
between those two sorts of establishments in some cases 
and uniformity of conditions of employment may 
promote a greater degree of interchangeability, making 
for a more efficient and cost effective utilisation of 
manpower resources. 

Accordingly, we determine that the proposed award 
sought by the applicant and the respondents should issue 
to the extent that it shall apply to the exclusion of the 
intervener to employees employed by those organisations 
which conduct an hostel and a nursing home located on 
the same site or adjacent to each other whether or not 
"Nursing Care" is provided in that hostel. 

Some examples of such complexes are "Rowethorpe" 
conducted by the Uniting Church in Australia — Aged 
Persons Home Board at Bentley, "Waminda" Hostel, 
"Tandarra" Nursing Home, and "Ningana" Nursing 
Home conducted by Swan Cottage Homes (Incorpo- 
rated), also at Bentley, the Home for the Aged conducted 
by the Little Sisters of the Poor in Mount Hawthorn and 
the "Howard Solomon Hostel — Nursing Home" 
conducted by the Grand Lodge of Western Australia of 
Ancient Free and Accepted Masons in Lynwood. 

In the case of all other hostels for the aged, wherever 
situated, the proposed new award will contain a scope 
clause basically as it appears in the existing awards and 
the line of demarcation, a question of fact, established in 
1977 and 1978 by the Commission, and which has served 
the test of time without apparent dispute between the 
applicant and the intervener, will continue to operate. 

When it becomes clearly apparent and can be shown to 
the Commission that the policy of the Australian 
Government announced in its 1986-87 Budget Initiatives 
for Community Services accepting the majority of 
recommendations of the "Nursing Homes and Hostels 
Review" conducted by the Department of Community 
Services in 1986 is in place in all hostels for the aged, the 
intervener must face up to and accept that its role in the 
"industry" carried on by the employers respondents to 
the proposed new award will come to an end as the nature 
of that industry will have moved entirely away from its 
area of legitimate interest to that of the applicant. 

As the term of the proposed award is only for one year 
we do not see a need to reserve liberty to the applicant to 
apply to vary it before that time to cater for such a 
circumstance. 

Having decided to exclude the intervener from 
industrial coverage of some hostels and retain the 
existing award coverage by it and the applicant for all 
other hostels the question of joining the intervener as a 
party to the proposed new award does not arise for 
practical consideration or determination. 

In determining that the new award will issue binding 
upon respondents in the manner just recited we also find 
that the content of the proposed award meets the 

relevant criteria of the Principles enunciated by the 
Commission in Court Session in General Order matter 
1195 of 1986 of the 25th day of March 1987 (66 WAIG p. 
435). 

The minutes of the proposed award now issue in the 
terms of the amended schedule entered by the applicant 
on the 9th day of June 1987 and subsequently with 
variations to Clause 1.—Title and Clause 4.—Scope to 
reflect our decision on the matter of application, and 
may be spoken to by the parties and the intervener when 
they have had the opportunity of studying our yet to be 
published reasons for decision, at a time mutually 
convenient to them and us. 

Dated at Perth this 31st day of August 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 32. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Anglican Homes for the Aged (Incorporated) 
and Others. 

No. A6 of 1987. 

AGED AND DISABLED PERSONS HOSTELS 
AWARD 1987. 

Aged or Disabled Persons Hostels Industry 
Homes Employees 

COMMISSION IN COURT SESSION. 
Senior Commissioner G.G. Halliwell, 

Commissioner G.J. Martin, 
and Commissioner W.S. Coleman. 

23rd day of October 1987. 

A ward. 
HAVING heard Mr J. McGinty on behalf of the appli- 
cant and Ms P. Bentley on behalf of the respondents and 
Mr E. Fry intervening on behalf of the Federated Liquor 
and Allied Industries Employees' Union of Australia, 
Western Australian Branch, Union of Workers, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby makes the 
following Award — 

By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

This award shall be known as the "Aged and Disabled 
Persons Hostels Award 1987" and replaces the 
"Hospital Workers (Hostel Domestics)" Award No. 
R19 of 1977 as varied, the "Hospital Workers (Hostel 
Supervisors)" Award No. R6 of 1978 as varied and the 
"Hostel Workers (Aged and Disabled Persons Hostels)" 
Award No. R5 of 1976 as varied. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Area. 
4. Scope. 
5. Term. 
6. Definitions. 
7. Contract of Service. 
8. Hours. 
9. Weekend and Public Holiday Rates. 
10. Overtime. 
11. Casual Employees. 
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12. Part-Time Employees. 
13. Sick Leave. 
14. Bereavement Leave. 
15. Annual Leave. 
16. Long Service Leave. 
17. Payment of Wages. 
18. Wages. 
19. Higher Duties. 
20. Uniforms and Laundering. 
21. Board and/or Lodging. 
22. Roster. 
23. Record. 
24. Posting of Award and Union Notices. 
25. Under-Rate Employees. 
26. Breakdowns. 
27. Call Allowance. 
28. Location Allowance. 
29. Maternity Leave. 
30. No Reduction. 
31. Shiftwork. 
32. Interviews. 
33. Fares and Motor Vehicle Allowances. 
34. Temporary Employees. 

3.—Area. 
This Award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This Award shall apply to employees employed in the 

callings described in Clause 18.—Wages of this Award, 
by the employer respondents, in hostels providing 
residential accommodation, catering facilities, hostel 
and personal care services for aged or disabled persons, 
where such employer respondents receive financial 
assistance under the Aged or Disabled Persons Homes 
Act 1954, for those purposes. Provided that it shall also 
apply to such employees employed by employers pro- 
viding cleaning services in the hostels to which this award 
applies. 

5.—Term. 
The term of this Award shall be for a period of one 

year and shall operate on and from the 20th day of 
November 1987. 

6.—Definitions. 
(1) "Supervisor" shall mean an employee who is in 

overall charge of the day to day running of the hostel and 
whose duties include the overseeing of the daily activities 
of residents. 

(2) "Qualified Cook" shall mean an employee who 
has completed and can produce appropriate documen- 
tary evidence to his or her employer to the effect that he 
or she has successfully completed an apprenticeship in 
cooking at an approved or recognised school or college, 
or who has passed an appropriate trade test in cooking at 
a recognised school or college. 

(3) "Temporary Employee" means an employee 
engaged for a specific period or periods longer than one 
month but less than 12 months. 

(4) "Other Cook" shall mean an employee who is 
employed when no other cook is employed during his or 
her shift. 

(5) "Union" shall mean the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch. 

(6) "Casual Employee" means an employee engaged 
for a period of less than one month. Where the employ- 
ment continues beyond one month, he/she shall be 
deemed to be a temporary employee from the end of that 
month. 

(7) "Part-Time Employee" means an employee who 
regularly works less than 38 hours per week. 

7.—Contract of Service. 
(1) The contract of service shall be by the fortnight in 

the case of "Supervisors" and "Assistant Supervisors" 

and by the week in the case of all other employees. Such 
contract of service may be terminated by one fortnight's 
notice or one week's notice, as the case may be on either 
side on any working day or in the event of such notice not 
being given, by the payment by the employer or the 
forfeiture by the employee, of one fortnight's pay or one 
week's pay, as the case may be. The provisions of this 
clause shall not apply to casual employees. 

(2) This clause does not affect the employer's right to 
dismiss for misconduct and in such case wages shall be 
paid up to the time of dismissal only. 

8.—Hours. 
The ordinary hours of work shall be 38 per week, not 

exceeding 10 per day to be worked over nor more than 
five days of the week. Each employee shall be entitled to 
two clear days off duty per week. 

9.—Weekend and Public Holiday Rates. 
(1) An employee shall be paid for ordinary hours 

worked between 12 midnight on Friday and 12 midnight 
on Sunday at the rate of time and one-half. 

(2) An employee who works on any public holiday 
named herein shall be paid a loading of 50 per cent of the 
ordinary wage for the time worked in ordinary hours on 
that day. 

(3) (a) For the purposes of this clause the following 
days shall be considered as public holidays:— 

New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, Founda- 
tion Day, Sovereign's Birthday, Christmas Day and 
Boxing Day. 

(b) Where — 
(i) a day is proclaimed as a public holiday or as a 

public half-holiday under section 7 of the 
Public and Bank Holidays Act 1972; and 

(ii) that proclamation does not apply throughout 
the State or to the metropolitan area of the 
State, that day shall be a public holiday or, as 
the case may be a public half-holiday for the 
purposes of this Award within the district or 
locality specified in the proclamation. 

(4) The rates prescribed in subclauses (1) and (2) of this 
clause shall be in substitution for allowances payable 
pursuant to Clause 31.—Shift Work of this Award. 

10.—Overtime. 
(1) Overtime shall mean all time worked beyond or in 

excess of the ordinary rostered hours of duty prescribed 
in Clause 8.—Hours of this Award or Clause 12.—Part- 
Time Employees of this Award on any day the employee 
is rostered on duty and except as hereinafter provided, 
shall be paid for at the rate of time and one half for the 
first two hours and double time thereafter. Such rates 
shall be calculated on an employee's hourly award rates 
and shall be paid in addition to the weekend or shift work 
rates as the case may be. 

(2) In lieu of payment for overtime and by agreement 
between the employees and the employer, time off 
equivalent to the time worked may be granted when 
overtime is occasioned through the failure of another 
employee to report for duty except where a full 
additional shift is required when overtime rates shall 
apply. 

(3) All work performed by employees on any day on 
which they are rostered off duty or days worked in excess 
of those provided in Clause 8.—Hours or Clause 12.— 
Part-Time Employees, shall be paid for at the rate of 
double time. 

(4) Where an employee is required to work overtime 
and such overtime is worked for a period of at least two 
hours in excess of the required daily hours of work, the 
employee shall be provided with a meal free of cost, or 
shall be paid the sum of $4.20 as meal money. 
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11.—Casual Employees. 
(1) A casual employee shall mean an employee 

engaged on an hourly contract of service. 
(2) Casual employees shall not be engaged for less than 

three consecutive hours per engagement. 
(3) A casual employee shall be paid 20 per cent over 

the rates specified herein for his/her class of work. 

12.—Part-Time Employees. 
(1) A part-time employee shall mean an employee 

engaged on a weekly contract of service who works 
regularly from week to week for not less than three hours 
per day. 

(2) Part-time employees shall receive payment for 
wages, annual leave, long service leave, sick leave and 
bereavement leave on a pro rata basis according to the 
same proportion as the number of hours worked each 
week bears to 38. In the case of payment for any of the 
leave entitlements and in circumstances where the 
number of hours worked each week varies, such payment 
shall be calculated according to the arithmetical average, 
over the period from the last anniversary date, or date of 
commencement, as the case may be. 

(3) The laundry and uniform allowances prescribed in 
this Award shall be paid pro rata to part-time employees 
in the proportion that the number of shifts worked each 
week bears to five. 

(4) A part-time employee may work shifts additional 
to the rostered shifts at ordinary rates, subject only to the 
normal rostering parameters of a full-time employee, 
where the employee has previously indicated a willing- 
ness to work extra shifts or where the extra shift was 
arranged prior to the completion of the employee's 
previous shift. Provided that a part-time employee shall 
not be required to work an extra shift. 

13.—Sick Leave. 
(1) (a) An employee who is unable to attend or remain 

at his place of employment during the ordinary hours of 
work by reason of personal ill health or injury shall be 
entitled to payment during such absence in accordance 
with the following provisions. 

(b) Entitlement to payment shall accrue at the rate of 
one-sixth of a week for each completed month of service 
with the employer. 

(c) If in the first or successive years of service with the 
employer an employee is absent on the grounds of 
personal ill health or injury for a period longer than his 
entitlement to paid sick leave, payment may be adjusted 
at the end of that year of service, or at the time the 
employee's services terminate, if before the end of that 
year of service, to the extent that the employee has 
become entitled to further paid sick leave during that 
year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year 
and subject to this clause may be claimed by the 
employee if the absence by reason of personal ill health 
or injury exceeds the period for which entitlement has 
accrued during the year at the time of the absence. Pro- 
vided that an employee shall not be entitled to claim 
payment for any period exceeding 10 weeks in any one 
year of service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably 
practicable advise the employer of his inability to attend 
for work, the nature of his illness or injury and the 
estimated duration of the absence. Provided that such 
advice, other than in extraordinary circumstances shall 
be given to the employer within 24 hours of the 
commencement of the absence. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a 
medical practitioner dated at the time of the absence or 
who fails to supply such other proof of the illness or 
injury as the employer may reasonably require provided 
that the employee shall not be required to produce a 

certificate from a medical practitioner with respect to 
absences of two days or less unless after two such 
absences in any year of service the employer requests in 
writing that the next and subsequent absences in that 
year, if any, shall be accompanied by such certificate. 
Provided that where an employee has had two absences 
on paid sick leave adjacent to other days off duty within 
a period of 12 months the employer may request in 
writing that any further absences adjacent to days off be 
accompanied by such certificate. 

Provided that this request shall remain in force until 
the employee has completed a continuous period of 12 
months without such absence. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who 
suffers personal ill health or injury during the time when 
he is absent on annual leave and an employee may apply 
for and the employer shall grant paid sick leave in place 
of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his place of residence or a 
hospital as a result of his personal ill health or injury for a 
period of seven consecutive days or more and he 
produces a certificate from a registered medical 
practitioner that he was so confined. Provided that the 
provisions of this paragraph do not relieve the employee 
of the obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to attend 
for work on the working day next following his annual 
leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he proceeded 
on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by the 
paid sick leave and the replaced annual leave may be 
taken at another time mutually agreed to by the employer 
and the employee or, failing agreement, shall be added to 
the employee's next period of annual leave or, if termina- 
tion occurs before then, be paid for in accordance with 
the provisions of Clause 15.—Annual Leave of this 
award. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 15.—Annual Leave of this 
Award shall be deemed to have been paid with respect to 
the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave provisions published 
in Volume 66 of the Western Australian Industrial 
Gazette at pages 1 to 4, the paid sick leave standing to the 
credit of the employee at the date of transmission from 
service with the transmitter shall stand to the credit of the 
employee at the commencement of service with the trans- 
mittee and may be claimed in accordance with the pro- 
visions of this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to employees who are entitled to 
payment under the Workers' Compensation and 
Assistance Act 1981, nor to employees whose injury or 
illness is the result of the employee's own misconduct. 

(8) The provisions of this clause shall not apply to 
casual employees. 

14.—Bereavement Leave. 
(1) An employee shall, on the death within Australia, 

of a wife, husband, de facto wife or de facto husband, 
father, father-in-law, mother, mother-in-law, brother, 
sister, child or stepchild be entitled on notice, of leave up 
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to and including the day of the funeral of such relations 
and such leave shall be without deduction of pay for a 
period not exceeding the number of hours worked by the 
employee in two ordinary working days. Proof of such 
death shall be furnished by the employee to the satis- 
faction of the employer. 

Provided that this clause shall have no effect while the 
period of entitlement to leave coincides with any other 
period of leave that may be due to the employee 
concerned. 

(2) The provisions of this clause shall not apply to 
casuals. 

15.—Annual Leave. 
(1) (a) Except as hereinafter provided, a period of six 

consecutive weeks' leave shall be allowed to an employee 
by his/her employer after each period of 12 months' 
continuous employment with such employer. 

(b) Where pursuant to paragraph (3) of subclause 2 
Long Service, of the Long Service Leave provisions 
published in Volume 66 of the Western Australian 
Industrial Gazette at pages 1 to 4, the period of con- 
tinuous service which an employee has had with the 
transmitter (including any such service with any prior 
transmitter) is deemed to be service of the employee with 
the transmittee then that period of continuous service 
with the transmittee for the purposes of this subclause. 

(2) Prior to commencing leave, each employee shall be 
paid for that period of leave as follows: 

(a) At the wage the employee would have received 
had he/she not proceeded on leave. In the case 
of rostered employees that wage shall include 
the shift work and weekend penalties that 
employee would have received had he/she not 
proceeded on leave. 
Where it is not possible to calculate the shift 
and weekend penalties the employee would 
have received, the employee shall be paid the 
average of such payments made each week over 
the four weeks prior to taking the leave; or 

(b) At the rate of wage shown in Clause 18.— 
Wages of this award for his/her class of work 
and in addition be paid a loading of 17.5 per 
cent of that wage for two-thirds of any leave 
due in each year and for the remaining one- 
third of the leave due in each year, be paid 
according to paragraph (a) of this subclause 
whichever is greater. 

(c) Provided that employees to whom subclause (5) 
of this clause applies may be paid a loading of 
17.5 per cent for five-sevenths of any leave due 
in each year in lieu of the two-thirds of any 
leave due in each year. 

(3) (a) Except as provided in paragraph (b) of this 
subclause if after one month's continuous employment, 
an employee lawfully terminates his/her employment or 
his/her employment is terminated by the employer 
through no fault of the employee, the employee shall be 
paid one half of a week's pay at the rate prescribed by 
subclause (2) of this clause in respect of each completed 
month of continuous service for which annual leave has 
not already been taken. 

Provided that employees to whom subclause (5) of this 
clause applies, shall be paid for such additional days' 
leave as have accrued due under that subclause at the 
date of such termination. 

(b) An employee who is dismissed for misconduct 
which occurred after the completion of a 12 month 
qualifying period, but before he/she has taken leave in 
respect of that qualifying period shall be given payment 
in lieu of that leave. 

(4) (a) The annual leave prescribed in subclause (1) of 
this clause may be split into more than one portion: 

(i) By the employer once per annum provided that 
no portion is less than two weeks; 
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(ii) By agreement between the employer and the 
employee provided that no portion is less than 
one week. 

(b) Any dispute arising out of this clause in relation to 
splitting or not splitting an employee's annual leave 
entitlement, if not resolved by agreement between the 
employer, the employee and the Union, shall be referred 
to the Western Australian Industrial Relations Commis- 
sion for determination. 

(5) Shift employees (i.e. employees who rotate after- 
noon and/or night shift with day shift as defined in 
Clause 31.—Shift Work) shall be granted an additional 
week's leave; Provided that for employees whose shifts 
are not subject to regular rotation one working day 
additional leave (with a maximum of five working days) 
for each 35 shifts actually worked on afternoon and/or 
night shift shall be granted provided further that 
employees who have completed 155 shifts on afternoon 
and/or night shift shall be granted the additional week. 

(6) Any time in respect of which an employee is absent 
from work except time for which he/she is entitled to 
claim sick pay or time spent on annual leave or long 
service leave as prescribed by this award shall not count 
for the purpose of determining annual leave. 

(7) Before going on annual leave each employee shall 
be given at least two weeks' notice of the date such leave 
is to commence. 

(8) The provisions of this clause shall not apply to 
casual employees. 

(9) (a) The annual leave prescribed by this clause may 
be given and taken before the completion of 12 months' 
continuous service as prescribed by subclause (1) of this 

"clause. 
(b) If the services of an employee terminate and the 

employee has taken a period of leave in accordance with 
this subclause and if the period of leave so taken exceeds 
that which would become due pursuant to subclause (3) 
of this clause the employee shall be liable to pay the 
amount representing the difference between the amount 
received by him/her for the period of leave taken in 
accordance with this subclause and the amount which 
would have accrued in accordance with subclause (3) of 
this clause. The employer may deduct this amount from 
moneys due to the employee by reason of the other pro- 
visions of this award at the time of termination. 

16.—Long Service Leave. 
The Long Service Leave provisions published in 

Volume 66 of the Western Australian Industrial Gazette 
at pages 1 to 4 both inclusive are hereby incorporated in 
and shall be deemed part of this award. 

17.-—Payment of Wages. 
(1) Wages shall be paid by cheque, direct transfer or 

cash at the employer's discretion following consultation 
with employees. 

(2) (a) Where the employer requires the employee to 
establish an account for the purpose of receiving his or 
her wages, the employer shall pay the costs associated 
with such account establishment or maintenance. 

(b) In respect of transfer fees associated with the 
transfer of funds from the employer's bank to any other 
bank or financial institution, such fees shall be paid by 
the employer. 

(3) In the case of payment by cheque the employer 
shall arrange encashment facilities at a branch of a bank 
in close proximity to the place of work. Where it is 
impractical for the employee to cash the cheque on pay 
day, reasonable access to the facility shall be allowed by 
the employer during working time. 

(4) If, for reasons within the control of the employer, 
wages are not available at the nominated time and the 
employee is kept waiting for a period exceeding 30 
minutes, overtime rates shall apply, provided that in the 
case of an employee rostered for duty on that day, the 30 
minute period shall commence from the employee's 
finishing time. 
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(5) No deduction shall be made from an employee's 
wages unless the employee has agreed to such deduction 
in writing, or the deduction is authorised by the award. 

(6) Each employee shall be provided with a pay advice 
slip on each day that wages are paid. The pay advice slip 
shall detail: 

(a) the rate of wage; 
(b) the hours worked, including overtime; 
(c) the gross wage; 
(d) the net wage; 
(e) any allowances paid; 
(f) any deductions made; 
(g) the composition of any annual leave payment; 
(h) the composition of any termination payment. 

(7) Wages shall be paid fortnightly, provided that by 
agreement between the employer and the Union, wages 
may be paid at other intervals. 

(8) Subject to subclause (9) hereof, upon termination 
of employment, the employer shall pay to the employee 
all moneys earned by or payable to the employee before 
the employee leaves the hostel or the same shall be 
forwarded to the employee by post on the next working 
day following termination. 

(9) Where the employee terminates his or her employ- 
ment without notice as required by Clause 7.—Contract 
of Service of this Award, the employer shall forward as 
soon as reasonably possible all moneys earned by or 
payable to such employee to that employee by post. 

(10) If an employee fails to collect his/her wages on 
the appointed day, such wages shall thereafter be 
available for collection (at previously notified times) 
during office hours. 

(7) Apprentices Wages: The weekly wage rate shall be 
a percentage of the Tradesman's Rate as under: 

Percentage of 
Tradesman's 
Weekly Rate 

% 
(a) Four-year Term 

First year 42 
Second year 55 
Third year 75 
Fourth year 88 

(b) 3 Vi -year Term 
First six months 42 
Next year 55 
Next following year 75 
Final year 88 

(c) Three-year Term 
First year 55 
Second year 75 
Third year 88 

(d) For the purposes of this part "Tradesman's 
Rate" means the rate of wage payable to a 
"Qualified Cook", as prescribed in this clause. 

19.—Higher Duties. 
An employee who is required to do work which carries 

a higher rate of pay than that which he or she usually 
performs shall be entitled to the higher rate whilst so 
engaged. Provided that if engaged in such higher grade 
of work for two hours or more he/she shall be paid at the 
higher rate for the day. 

18.—Wages. 
(1) The following shall be the minimum rates of wage 

payable to employees covered by this Award. 
A B C D E F 

(i) Qualified Cook 283.80 302.30 320.90 339.40 358.00 376.50 
(ii) Cook Working 

Alone 269.80 281.10 292.50 303.80 315.20 326.50 
(Hi) Cook, Other 266.70 277.70 288.80 299.80 310.90 321.90 
(iv) Supervisor 310.90 317.70 324.50 331.40 338.20 345.00 
(v) Assistant Supervisor 293.80 299.90 306.00 312.10 318.20 324.30 
(vi) Domestic Workers 259.80 269.00 278.20 287.40 296.70 305.90 
(vii) Driver 328.30 

(2) The classification "domestic workers" shall 
include the following: cleaner, domestic maid, gardener, 
handyman, kitchen worker, laundry worker, pantry 
worker, seamstress, storeman and like classification. 

(3) The ordinary wages of any employee other than a 
supervisor or assistant supervisory placed in charge of 
three or more employees shall be increased by $13.00 per 
week. 

(4) The hourly rate shall be calculated by dividing the 
weekly rate by 38. 

(5) The rates prescribed in subclause (1) of this clause 
shall operate from the beginning of the first pay period to 
commence on or after the following dates — 

Column A from the date of the Award. 
Column B from 1 January 1988. 
Column C from 1 January 1989. 
Column D from 1 January 1990. 
Column E from 1 January 1991. 
Column F from 1 January 1992. 

(6) The minimum weekly rates of wages for work in 
ordinary time to be paid to junior employees shall be as 
follows — 

Percentage 
of the 

Adult Rate 
% 

Under 17 years of age 60 
At 17 years of age 70 
At 18 years of age 80 
At 19 years of age 100 

20.—Uniforms and Laundering. 
(1) Where the employer requires a uniform to be worn, 

a supply of four such uniforms shall be made available 
for use by each employee but such uniforms shall at all 
times remain the property of the employer. 

(2) In lieu of the provision of uniforms, the employer 
may pay an allowance of $2.70 per week. 

(3) The term "uniform" shall include all items of 
clothing and footwear which are specified by the 
employer according to type or colour or according to the 
exclusion of ordinary clothing or footwear, to be worn. 

(4) Each employee shall be entitled to all reasonable 
laundry work at the expense of the employer, but where 
the employer elects not to launder the uniforms, the 
employee shall be paid an allowance of 70 cents per week. 

21.—Board and/or Lodging. 
(1) Where employees are provided with Lodging by 

the employer, the following charges, or deductions as the 
case may be, may be made by the employer: 

Lodging $15.90 per week 
Lodging for employees sharing 
rooms $ 8.00 per week 
Lodging for self contained 
furnished single 
accommodation within hostel 
grounds $26.10 per week 

For the purposes of this clause "Lodging" means a 
room constituting a bedroom, together with communal 
toilet, laundry and sitting room facilities. 

(2) (a) The amounts herein prescribed shall be varied 
as the result of State Wage Case variations to the rate of 
wage for a supervisor by the same proportion and at the 
same time. 

(b) Any variation to the lodging charges shall be calcu- 
lated to the nearest 10 cents. 

(3) An employee in receipt of the call allowance pre- 
scribed by Clause 27.—Call Allowance shall not be 
charged for lodging except where the hostel is the 
principal place of residence of the employee. 
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22.—Roster. 
(1) A roster shall be posted in a convenient place where 

it can be readily seen by the employees concerned. 
(2) Such roster shall denote the hours to be worked by 

each employee and shall be open for inspection by a duly 
accredited representative of the Union at such times as 
the record is open for inspection. 

(3) Such roster shall be posted at least 48 hours before 
it comes into operation and may be altered by 48 hours' 
notice, but this shall not prevent a part-time employee 
working additional shifts in accordance with subclause 
(4) of Clause 12.—Part-Time Employees. 

(4) No employee shall be rostered for duty until at least 
eight hours have elapsed from when the previous 
rostered shift ended. 

23.—Record. 
(1) Each employer bound by this award shall maintain 

a record containing the following information: 
(a) The name and address given by each employee 

subject to this Award. 
(b) The date of birth of an employee if paid as a 

junior employee. 
(c) The date on which each employee commenced 

employment with that employer. 
(d) The classification and "year of employment" 

of the employee and whether the employee is 
employed full-time, part-time or casual. 

(e) The commencing and finishing time of work 
each day, together with any periods between 
those times when the employee was not 
required to work. 

(f) The total number of ordinary hours and the 
total number of overtime hours worked each 
day. 

(g) The wages and any allowances paid to each 
employee each pay period and any deductions 
made therefrom. 

(2) (a) The record shall be kept at one establishment 
and in date order so that the inspections referred to in 
subclause (3) of this clause may be made with respect to 
any period in the 12 months preceding the date of 
inspection. 

(b) The employer may, if it is part of normal business 
practice, periodically send the record or any part of the 
record to another person, provided that the provisions of 
this paragraph shall not relieve the employer of the 
obligations contained elsewhere in this clause. 

(3) (a) Subject to this clause, the record shall be 
available for inspection by any officer of the Union or 
other authorised representative of the Union between the 
hours of 9.00 a.m. and 5.00 p.m. Monday to Friday 
inclusive of such time and date as requested by the 
Union. 

(b) The officer of the Union or other authorised 
representative of the Union shall be permitted reasonable 
time to inspect the record and if required take an extract 
or copy of any of the information contained therein. 

(c) The employer shall permit each employee to 
inspect the record as it relates to that employee either at 
the time of payment of wages or at such other time as 
may be mutually convenient. The employer shall not 
unreasonably withhold the record from inspection by the 
employee. 

(4) (a) If, for any reason, the record is not available 
for inspection at the time and date requested, the Union 
and the employer or his agent may fix a mutually 
convenient time for the inspection to take place. 

(b) If a mutually convenient time cannot be fixed, the 
Union may advise the employer in writing that it requires 
to inspect the record in accordance with the provisions of 
this Award and shall specify the period contained in the 
record which it requires to inspect. 

(c) Within 10 days of the receipt of such advice: 
(i) employers who normally keep this record at a 

place more than 35 kilometres from the GPO 
Perth, shall send a copy of that part of the 
record specified to the office of the Union; and 

(ii) employers who normally keep the record at a 
place less than 35 kilometres from the GPO 
Perth, shall make the record available to the 
Union at a time specified by the Union. 

(d) In the event of a demand made by the Union which 
the employer considers unreasonable the employer may 
apply to the Industrial Relations Commission for 
direction. An application to the Industrial Relations 
Commission made by an employer for direction will, 
subject to the direction, stay the requirements contained 
elsewhere in this subclause. 

(5) In addition to the foregoing, the employer shall 
maintain for the duration of the employees employment, 
a record in respect of each employee showing: 

(a) Name and classification. 
(b) Total hours worked each week. 
(c) Number of days worked each week. 
(d) Total wages paid each pay period. 

(6) Records required to be kept by this clause shall be 
passed on to any succeeding employer in the event that 
the business is sold or transmitted. 

24.—Posting of Award and Union Notices. 
(1) A copy of this Award if supplied by the Union shall 

be exhibited by each employer on his business premises in 
such a place where it may be conveniently and readily 
seen by each worker employed. 

(2) The Secretary of the Union, or any other duly 
accredited representative of the Union, shall be per- 
mitted to post notices relating to Union business in such a 
place where it may be conveniently and readily seen by 
each worker employed. 

25.—Under-Rate Employees. 
(1) Any employee who may by reason of old age or 

infirmity be unable to earn the minimum rate of wage, 
may be paid such lesser wage as may from time to time be 
agreed upon in writing between the Union and the 
employer. 

(2) In the event of agreement not being arrived at, the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board, and 
pending the Board's decision, the employee shall be 
entitled to work for and be employed at the proposed 
lesser rate. 

26. —Breakdowns. 
The employer shall be entitled to deduct payment for 

any day or portion of a day upon which the employee 
cannot be usefully employed because of any strike by the 
Union or Unions affiliated with it, or by any other 
association or union, or through the breakdown of the 
employer's machinery or any stoppage of work by any 
cause which the employer cannot reasonably prevent. 

27.—Call Allowance. 
An employee who resides at the hostel and who is 

required to remain available for call during her off-duty 
period, shall be paid for each hour of such call at the rate 
of 12.5 per cent of the hourly wage rate, from time to 
time for the Supervisor classification. Such payment 
shall not be made for any period during which the 
employee is required to work as a result of a response to a 
call. 

28.—Location Allowance. 
(1) Subject to the provisions of this clause, in addition 

to the wages prescribed in Clause 18.—Wages of this 
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award, a married employee shall be paid the following 
allowances per week when employed in the towns 
described hereunder. 

Town $ 
Agnew  23.10 
Argyle (see subclause 12)  58.00 
Balladonia  21.50 
Barrow Island (see subclause 13)  19.00 
Boulder  9.10 
Broome  36.10 
Bullfinch   11.00 
Carnarvon   18.30 
Cockatoo Island  39.80 
Coolgardie  9.10 
Cue  23.10 
Dampier  31.10 
Denham  18.30 
Derby  37.60 
Esperance  7.30 
Eucla  25.40 
Exmouth   31.80 
Fitzroy Crossing  45.00 
Goldsworthy   22.10 
Halls Creek  50.60 
Kalbarri   7.30 
Kalgoorlie  9.10 
Kambalda  9.10 
Karratha   36.40 
Koolan Island  39.80 
Koolyanobbing  11.00 
Kununurra  58.00 
Laverton   22.90 
Learmonth  31.80 
Leinster  23.10 
Leonora  22.90 
Madura  23.50 
Marble Bar  54.40 
Meekatharra   19.80 
Mount Magnet  24.40 
Mundrabilla  24.50 
Newman  21.90 
Norseman  18.60 
Nullagine  54.10 
Onslow   37.70 
Pannawonica  29.30 
Paraburdoo   28.90 
Port Hedland  30.80 
Ravensthorpe   12.40 
Roebourne  41.70 
Sandstone  23.10 
Shark Bay  18.30 
Shay Gap  22.10 
Southern Cross  11.00 
Telfer   51.10 
Teutonic Bore  23.10 
Tom Price  28.90 
Whim Creek  36.20 
Wickham  35.50 
Wiluna  23.60 
Wittenoom   48.20 
Wyndham  55.20 

(2) Except as provided in subclause (4) of this clause, a 
single employee shall be paid 50 per cent of the allowance 
prescribed in subclause (1) of this clause. 

(3) An employee whose spouse is employed by the 
same employer and who is entitled to an allowance of a 
similar kind to that prescribed by this clause shall be paid 
50 per cent of the allowance prescribed in subclause (1) of 
this clause. 

(4) Where an employee is provided with board and 
lodging by his employer, free of charge, such employee 
shall be paid 33 Vi per cent of the allowances prescribed in 
subclause (1) of this clause. 

(5) Junior employees, casual employees, part-time 
employees, apprentices receiving less than adult rate and 
employees employed for less than a full week shall 
receive that proportion of the location allowance as 

equates with the proportion that their wage for ordinary 
hours that week is to the adult rate for the work 
performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he shall be paid for the 
period of such leave the location allowance to which he 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he 
shall only be paid location allowance for the period of 
such leave he remains in the location in which he is 
employed. 

(8) For the purpose of this clause a married employee 
includes: 

(a) a person who has a de facto spouse; and 
(b) a person who is a sole parent with dependent 

children. 

(9) Subject to the making of a General Order pursuant 
to section 50 of the Act, that part of each location 
allowance representing prices shall be varied from the 
beginning of the first pay period commencing on or after 
the first day of July in each year in accordance with the 
annual percentage change in the Consumer Price Index 
(excluding housing) for Perth measured to the end of the 
immediately preceding March quarter, the calculation to 
be taken to the nearest 10 cents. 

(10) The allowance prescribed for Argyle is equated to 
Kununurra as an interim allowance. Liberty is reserved 
to the parties to apply for a review of the allowance for 
Argyle in the light of changed circumstances occurring 
after the date of this Award. 

(11) The allowance prescribed for Barrow Island shall 
be the allowance prescribed by Clause 8 of the Hydro- 
carbons and Gas (Production and Processing 
Employees) Consolidated Award 1981, which at the date 
of this Award is $ 19.00 per week. The terms of this clause 
shall not apply where they are inconsistent with the terms 
of Clause 8 of the Hydrocarbons and Gas (Production 
and Processing Employees) Consolidated Award 1981. 

29.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confine- 
ment, be entitled to maternity leave provided that she has 
had not less than 12 months' continuous service with that 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' compulsory 
leave to be taken immediately before the 
presumed date of confinement and a period of 
six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give 
notice in writing to her employer stating the 
presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 
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(d) An employee shall not be in breach of this order 
as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks arising 
out of the pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for the 
employee to continue at her present work, the employee 
shall, if the employer deems it practicable, be transferred 
to a safe job at the rate and on the conditions attaching to 
that job until commencement of maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. Such 
leave shall be treated as maternity leave for the purposes 
of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the preg- 
nancy of an employee terminates other than by 
the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
employee to resume work at the time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child then — 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work. 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitledand which a duly qualified 
medicalpractitioner certifies as 
necessary beforeher return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave (to be known as 
special maternity leave) as a duly qualified 
medical practitioner certifies as necessary 
before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the position 
which she held immediately before proceeding 
on such leave or, in the case of an employee 
who was transferred to a safe job pursuant to 
subclause (3), to the position she held 
immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave of other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: Not- 
withstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service for 
any purpose of the „ward. 

(9) Termination of Employment. 
(a) An employee on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(3), to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 
available for which the employee is qualified 
and the duties of which she is capable of 
performing, she shall be entitled to a position as 
nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees. 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 
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(c) Before an employer engages a person to replace 
an employee temporarily promoted or trans- 
ferred in order to replace an employee 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

(12) Effect of Maternity Leave on Accrued Day(s) 
Off. 

(a) When an employee proceeds on maternity leave 
there will be no accrual towards an accrued day 
off as prescribed in subclauses (1) and (2) of 
Clause 7.—Hours of this Award. 

(b) When an employer proceeds on maternity leave 
the employer may pay an employee the amount 
of hours accrued towards an accrued day off as 
prescribed in subclauses (1) and (2) of Clause 
7.—Hours of this Award. 

(13) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave provisions published 
in Volume 66 of the Western Australian Industrial 
Gazette at page 104, the entitlement to maternity leave as 
prescribed by this clause standing to the credit of the 
employee at the date of transmission from service with 
the transmitter shall stand to the credit of the employee 
at the commencement of service with the employee at the 
commencement of service with the transmittee and may 
be claimed in accordance with the provisions of this 
clause. 

30.—No Reduction. 
(1) Nothing contained in this Award shall operate to 

reduce the wages or conditions of any employee who at 
the date of this Award is being paid a higher rate of wage 
than the minimum prescribed for his/her class of work or 
who enjoyed conditions more beneficial than contained 
in this Award. 

(2) An employee in receipt of a higher wage than that 
prescribed by this Award shall have that wage adjusted 
according to State Wage Case decisions until the wage 
prescribed by this Award is no less than that paid to the 
employee. 

(3) An employee in receipt of accumulated days off as 
the means of working the 38 hour week shall continue to 
receive such accrued days off unless agreement to do 
otherwise is reached. 

31.—Shift Work. 
(1) (a) The loading on the ordinary rates of pay for an 

afternoon or night shift worked in ordinary hours shall 
be 12.5 pe cent. 

(b) For the purposes of this subclause an afternoon 
shift shall be one which commences between 12 noon and 
6.00 p.m. and a night shift shall be one which commences 
between 6.00 p.m. and 4.00 a.m. 

(c) The second portion of a broken shift, where such 
second portion commences after 12 noon shall be 
regarded as an afternoon shift for the purposes of this 
subclause. 

(d) The provisions of paragraph (a) of this subclause 
do not apply to an employee who on any day commences 
his/her ordinary hours of work after 12 noon and 
completes those hours at or before 6.00 p.m. on that day. 

32.—Interviews. 
(1) An accredited representative of the Union shall be 

entitled to enter the business premises of the employer 
and interview an employee subject to the following: 

(a) On arrival at the workplace the union repre- 
sentative shall seek permission to enter the 
premises from the employer or his senior 
representative. 

(b) Agreement between the union representative 
and the employer shall be sought as to where 
and subject to what conditions the employee 
may be interviewed or work inspected. 

(2) Failing agreement on the foregoing, the following 
shall apply: On giving prior notice in writing or by tele- 
phone to the employer or his appointed representative, 
or failing that person being available, the most senior 
person in charge of the establishment, an accredited 
representative of the Union shall be entitled to enter the 
business premises of the employer to interview an 
employee during the recognised meal period at the place 
at which the meal is usually taken, provided that this 
right shall not be exercised without the consent of the 
employer more than once in any one week, however the 
employer does not have the right to refuse the first 
occasion in any one week provided prior notice has been 
given. If access has not been gained in accordance with 
theprovisions of this clause then the union representative 
shall leave immediately upon a request from the 
employer or, his appointed representative or senior 
person in charge. 

33.—Fares and Motor Vehicle Allowances. 
(1) Where an employee is required during his/her 

normal working hours, by the employer, to work outside 
his/her usual place of employment the employer shall 
pay the employee any reasonable travelling expenses 
incurred except where an allowance is paid in accordance 
with subclause (2) hereof. 

(2) (a) Where an employee is required and authorised 
to use his/her own motor vehicle in the course of his/her 
duties he/she shall be paid an allowance not less than that 
provided for in the schedules set out hereunder. Not- 
withstanding anything contained in this subclause the 
employer and the employee may make any other arrange- 
ment as to car allowance not less favourable to the 
employee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be made at 
the appropriate rate applicable to each of the separate 
areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 30th day 
of June next following. 

Rates of Hire for use of Employee's own Vehicle on 
Employer's Business. 

Schedule 1 — Motor Car. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Over 1600cc- 1600cc 

2600cc 2600cc and 
Under 

c/km c/km c/km 
Metropolitan Area: 

First 8 000 kilometres 33.1 29.6 24.4 
Over 8 000 kilometres 21.6 19.2 16.4 

South West Land Division: 
First 8 000 kilometres 33.9 30.3 25.1 
Over 8 000 kilometres 22.1 19.7 16.8 

North of 23.5 degrees 
South Latitude: 

First 8 000 kilometres 37.5 33.2 27.9 
Over 8 000 kilometres 24.1 21.4 18.4 

Rest of State: 
First 8 000 kilometres 34.8 31.2 25.8 
Over 8 000 kilometres 22.7 20.3 17.2 
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34.—Temporary Employees. 
A temporary employee shall accrue and be paid all the 

benefits prescribed by this Award for time worked as if 
the employee was permanently employed, notwithstand- 
ing breaks in employment, and shall be entitled to or 
give, as the case may be, one week's notice of termina- 
tion of the contract of service, and shall either be paid or 
forfeit, as the case may be, one week's pay if the required 
notice is not given. 

Schedule of Respondents. 
Anglican Homes for the Aged (Incorporated) 
416 Stirling Highway 
COTTESLOE WA 6011 
Catholic Homes for the Aged (Incorporated) 
29 Goderich Street 
EAST PERTH WA 6000 
Uniting Church in Australia Aged Persons Homes 

Board Trust, WA 
73 Mill Point Road 
SOUTH PERTH WA 6151 
Salvation Army (Western Australia) Property Trust 
48 Pier Street 
PERTH WA 6000 
Returned Services League (WA) Incorporated 
51 Alexander Drive 
MT LAWLEY WA 6050 
Silver Chain Nursing Association (Incorporated) 
6 Sundercombe Street 
OSBORNE PARK WA 6017 
City of Bayswater Aged Persons Homes Trust 
61 Broun Avenue 
MORLEY WA 6062 
Presbyterian Church Western Australia 
214 Canning Highway 
EAST FREMANTLE WA 6158 
Dale Cottages (Incorporated) 
John Street 
ARMADALE WA6112 
Churches of Christ Homes (Incorporated) 
20 Plantation Street 
MT LAWLEY WA 6050 
Mandurah Retirement Village (Incorporated) 
Third Avenue 
MANDURAH WA 6210 

PRESIDENT — 

Matters dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 (11). 

Robe River Iron Associates 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others. 

No. 1259 of 1987. 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

7th day of October 1987. 

Application for a Stay — Commissioner erred in law — 
exceeded jurisdiction — compensation to employee 
for unfair dismissal — application resisted — no 
serious ground of appeal — balance of convenience 
favours individual employee — application refused. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: I think there is good reason to 
determine this application without reserving the 
question, and I propose to do so. 

This is an application pursuant to section 49 sub- 
section (11) of the Industrial Relations Act 1979. It seeks 
a Stay of the operation of the Decision and Order of 
Commissioner W.S. Coleman made on 14 September 
1987, in respect of a matter between Robe River Iron 
Associates, the applicant, and Amalgamated Metal 
Workers and Shipwrights Union of Western Australia 
and Others, the respondents. 

The grounds of the application for a Stay are that:— 
1. The learned Commissioner erred in law and 

exceeded his jurisdiction under the Industrial 
Relations Act 1979, in ordering the applicant to pay 
to Kennedy a sum of money equal to the amount of 
wages he would have earned had his employment 
continued from 2 June 1987 until 24 August 1987, 
when — 

(a) there is no power under the provisions of 
the Act to do so; 

(b) the power of the Commission under the 
Act to order the payment of a sum of 
money, if any, is limited to an Order 
supplementary to an Order for reinstate- 
ment; 

(c) the Commission is not empowered, in the 
absence of an order for re-employment, or 
reinstatement, to order the payment of an 
amount in the nature of Common Law 
damages. 

The Company further seeks the Stay of operation of 
the Decision and the Order upon the grounds that there is 
a serious question of law, namely, the jurisdiction and 
power of the Commission to order the payment of a sum 
of money when not supplementary to an Order for re- 
employment which arises for determination, and 
Kennedy is no longer employed by the applicant and has 
left the area. There is therefore no real prospect of the 
applicant being able to recover moneys paid out to 
Kennedy if the appeal is successful and if the appeal is 
not successful the applicant will immediately be in a 
position to pay to Kennedy the amount ordered. I should 
add that the applicant has given an undertaking in these 
proceedings to pay the amount into an account which 
would attract an appropriate rate of interest. That may 
work to the advantage of Kennedy in the event that the 
appeal is unsuccessful. 

The application is resisted upon the grounds that:— 
1. the applicant's proposed appeal discloses no 

serious ground of appeal; 
2. on 24 August 1987 the applicant and Kennedy 

agreed to give effect to the draft Minute of Order 
which was issued with the Reasons of the learned 
Commissioner and was handed down on 21 August 
1987 which envisaged an Order for his employment 
by the applicant without loss of entitlements and 
without loss of wages from the date of his wrongful 
dismissal to re-employment; 

3. Kennedy prejudiced himself by resuming work 
with the applicant from 24 August 1987 which was 
earlier than he would have been required to. The 
Commissioner's Draft Minute of Order contemplat- 
ed that he would be paid lost wages between his 
wrongful dismissal and his re-employment and thus 
by his actions he chose to work when he would have 
been paid for remaining away from work until the 
Commission's Order was perfected; 

4. in fact, Kennedy's employment was terminated 
by his own resignation on 1 September before the 
Order of the learned Commissioner had been per- 
fected and Kennedy evidently is prepared to assert 
that the applicant within that short time made his 
working life so intolerable he was impelled to leave; 
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5. the applicant, to it's own advantage and for its 
own purpose, decided to take Kennedy back and to 
give effect to the Commission's proposed Order. It 
is said that it cannot now be heard to say that there 
can be no award of lost wages to him from the date 
of wrongful dismissal to the date of his actual re- 
employment pursuant to the contemplated Order; 
and finally 

6. the balance of convenience favours Kennedy 
who is a married man with a child and whose address 
has been disclosed. He has suffered considerable 
hardship as a result of the wrongful dismissal so 
found and as a result of the applicant's failure to pay 
his wages from the date of his wrongful dismissal to 
his re-employment. He now stands to be prejudiced 
solely on account of the applicant's purported 
reliance on it's appeal on a draft Order for re- 
employment prior to the issuing of the 
Commission's actual Order. This action the 
respondent says, in response to this application, is 
an action wholly devoid of any legal or substantial 
merit. 

The approach adopted in respect of an application of 
this kind has been made clear from time to time. 
Speaking generally, it is an occasion on which the 
Commission as constituted is required to exercise a 
discretion either to grant the Stay or to refuse it, and it 
will be granted upon the Commission being satisfied that 
there is a serious issue to be tried in the appeal, secondly, 
if the Commission is satisfied that the balance of 
convenience favours awarding a Stay. 

In considering the merit of the application it is 
necessary to have regard for both of those factors, 
though necessarily one turns one's consideration to each 
of them in turn and appropriately it is necessary first to 
consider the question of whether, upon the appeal, there 
is a serious question to be tried. 

I go back to ground one of the application which I 
have referred to. It is to be assumed that it repeats in 
substance the basis of the grounds of appeal. For 
example, the allegation of error in making an Order 
which is compensatory in its nature, when there is no 
power under the provisions of the Act to do so. That is a 
question upon which the Full Bench of this Commission 
has found that there is power to do so, and that 
determination is the subject of appeal to the Western 
Australian Industrial Appeal Court. That appeal has not 
yet been determined. It would no doubt be fair to say that 
to the extent that the argument depends upon that 
ground, the law is in a state of uncertainty and therefore 
there may well be an issue of some seriousness to be 
determined. 

I refer now to the second limb of the argument of the 
appellant, or the proposed argument of the appellant and 
the basis for this application, which is that the power of 
the Commission under the Act to order the payment of a 
sum of money, if any, is limited to an Order supple- 
mentary to an Order for reinstatement. 

As to that, the state of the law is equally uncertain, but 
while the Commission's power to make Orders in the 
nature of compensatory Orders has been held to exist in 
the generality, the only expressed view to the contrary 
has suggested that that power is restricted to the Order 
for the payment of a sum of money supplementary to an 
Order for reinstatement. In short, an Order so made 
would be in exercise of a power presently beyond 
question on any view of the law, albeit, if it were a matter 
raised before the Industrial Appeal Court, it may result 
subsequently in a different determination, and it is not 
for me to say. But so far as it concerns the law on the 
question as it is presently known where an Order for the 
payment of a sum of money is consequent upon an Order 
for reinstatement, it would be a proper exercise of power 
and it may be that the power is wider than that. 

It is sufficient I think, to rest upon those words, the 
proposition which I now intend to refer to. I intend to 
refer to the facts of this particular matter, in which, 
simply stated, there was a decision that Kennedy had 

been unfairly dismissed and a determination, clearly 
expressed, that he should be re-employed without loss of 
entitlements, and that that Order should be given effect 
in accordance with the Act and in accordance with the 
Minute of Order which was issued with the Reasons for 
Decision. 

Events overtook the perfecting of the Order in those 
terms. The circumstances of the resignation of Kennedy 
are of no concern to me in this application but I think I 
have to accept they must have been significant in the view 
of the Commissioner when the Order was finally per- 
fected in the form that it was, namely, in terms which 
refer to the unfair dismissal on 2 June and require the 
applicant (the respondent in those proceedings) to pay 
the amount of wages that Kennedy would normally have 
received had his employment continued from 2 June to 
24 August. 

The point that emanates from those facts, I think, is 
that the Order that was proposed gave effect to a power 
which the Commission possessed even on the most 
restricted view of it's power to order compensation. That 
is, that which was proposed was the payment of money 
supplementary to an Order for re-employment. 

While it might be alleged that the Order for the 
payment of the sum in accordance with the existing 
Order of 14 September 1987 is a payment in the nature of 
Common Law damages, the facts clearly establish the 
nature of the Order that was intended by the Commis- 
sion. The unusual event which occurred (the sudden 
resignation of Kennedy), made it futile to perfect the 
Order in the terms in which the Minute proposed but, 
that notwithstanding, the reality of the situation is or was 
intended to be a payment to Kennedy of the wages that 
he lost as a result of the unfair dismissal and failed to 
receive between the time of his dismissal and the time of 
his re-employment. 

If that view is a correct view of the facts and the legal 
consequences are what I suspect them to be then it may 
be that there is no serious question to be argued in these 
particular circumstances. It equally may be otherwise. 
That may depend in the final analysis on the determina- 
tion of the Industrial Appeal Court on the question of 
the power of the Commission to exercise a general 
authority to order payment by way of compensation or 
on a limited power to do so consequent upon an Order 
for reinstatement or re-employment. Either way, it leaves 
me in a state of uncertainty that the applicant has shown 
that there is a serious question to be tried in this matter. 
Even if I am wrong in that, I am far from convinced that 
the balance of convenience favours the granting of the 
Stay. 

I think the fact that Kennedy, who had been restored 
to his employment, was found to have been unfairly 
dismissed and had been ordered repayment of wages 
which were lost extending over a period of some months, 
is entitled to the fruits of the Order in his favour. The fact 
that the respondent is a mining company of some size 
and is now aware, at least, of the address of Kennedy 
suggests that the balance weighs heavily in favour of the 
individual. 

For those reasons I propose that the application be 
refused. 

Order accordingly. 

Appearances: 
Mr H.J. Dixon (of Counsel) for the applicant. 
Mr D.M. Stone (of Counsel) for the respondents. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 (11). 

Robe River Iron Associates 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others. 

No. 1259 of 1987. 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

7th day of October 1987. 

Order. 
THIS MATTER having come on for hearing before me 
on the 7th day of October 1987 and having heard Mr 
H.J. Dixon (of Counsel) on behalf of the applicant and 
Mr D.M. Stone (of Counsel) on behalf of the respon- 
dents and judgment being delivered on the said 7th day 
of October 1987 wherein I found that the application 
should be refused and gave reasons therefor, it is this 
day, the 7th day of October 1987 ordered that the 
application be dismissed. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Regulation 78. 

In the matter of an application by the Australian Builders 
Labourers Federated Union of Workers — Western 
Australian Branch; the United Timber Yards, 
Sawmills and Woodworkers Employees Union of 
Western Australia and the Operative Plasterers and 
Plaster Workers Federation of Australia (Industrial 
Union of Workers) Western Australian Branch for 
the registration of a new organisation to be formed 
by the amalgamation of the said organisation and in 
the matter of an application for an extension of the 
time in which to file a Notice of Objection to the said 
application. 

Application No. 1504 of 1987. 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

Order. 
WHEREAS this application was made by the Master 
Builders' Association of Western Australia (Union of 
Employers) Perth in accordance with the abovemention- 
ed Act and the Regulations made thereunder; and 
whereas the application was heard ex parte before me in 
Chambers and granted; now therefore I do this day, the 
13th day of November 1987, hereby order and direct 
that:— 

1. In the case of the Master Builders' Association 
of Western Australia (Union of Employers) Perth, 
the time for filing and serving a Notice of Objection 
in application No. 1364 of 1987 shall be extended to 
the 27th day of November 1987; 

2. It shall not be necessary to serve a copy of the 
application herein Nod. 1504 of 1987 on the 
applicants; and 

3. A copy of this order shall accompany the 
Notice of Objection when that notice is served on 
the applicants. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 (11). 

Personalised Tuition Services Pty Ltd 
and 

Daryl Fisher, Maxwell Belcher and Marilyn Ann Wood. 
No. 1345 of 1987. 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

14th day of October 1987. 

Application for a Stay — application incompetent — not 
satisfied that balance of convenience should be 
stayed — application dismissed. 

Reasons for Decision. 
THE PRESIDENT: In delivering my decision I do it 
shortly because I have already made reference to many 
relevant matters in the course of the proceedings and they 
appear on transcript. I refer in particular to my explana- 
tion to Mr Soia, who appears on behalf of the Applicant 
in these proceedings, that much of the matters which are 
referred to in the schedule in support of this application 
are matters which relate to the initial proceedings before 
Commissioner Martin in which Orders were made and 
have become the subject of enforcement Orders. It is 
against these enforcement Orders that three Appeals 
have been lodged in the Commission and are to be heard 
at a subsequent date when the formalities for Appeal 
have been put in Order and permit the listing of the 
Appeal. 

There are other matters contained in the schedule 
which I do not find are at all relevant to an Application to 
Stay these proceedings. 

I think it is sufficient to say that I am dealing with an 
application by Personalised Tuition Services Pty Ltd by 
which it is applying to Stay the Decision of the Industrial 
Magistrate in matter numbers 215, 227 and 230 of 1987. 
In other words, it is an application for a Stay of the 
Decision of the Magistrate consequent on three Appeals 
lodged by Personalised Tuition Services Pty Ltd against 
a Decision to Order enforcement of a Judgment or an 
Order in favour of Mr Fisher, Mr Belcher and Ms Wood, 
those parties being the Respondents to this present 
Application. 

The Appeal necessarily arises pursuant to the 
provisions of section 84 of the Industrial Relations Act 
and, unlike section 49, there is no provision contained in 
that section of the kind which is found in subsection (11) 
of section 49 which provides that:— 

At any time after an appeal to the Full Bench has 
been instituted under this section . . . 

and that refers, if I might interpolate to an appeal to the 
Full Bench from a Decision of the Commission, 

... a person who has a sufficient interest may 
apply to the Commission for an Order that the 
operation of the Decision appealed against be 
stayed, wholly or in part, pending the hearing and 
determination of the appeal. 

Subsection (12) provides that:— 
An application under subsection (11) shall be 

heard and determined by the President. 
That is the nature of the Stay which the present 

Applicant is endeavouring to obtain in these proceedings 
but, as I have said, it relates to an Appeal from the 
Industrial Magistrate pursuant to section 84, for which 
no such provision for stay exists in the Act. For that 
reason I think that the application is incompetent but 
even if I should be wrong in that I propose to refuse the 
application. 

As I have said, the transcript will show in the fullest 
detail why I do so, inasmuch as the basis on which the 
application is brought goes to issues which are at best 
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arguable under the Appeal and at worst quite irrelevant 
to the Appeal or at least to the issue of the Magistrate's 
Orders against which the Appeal is directed. 

I think it is unnecessary to say anything further except 
that the Respondents are entitled to the fruits of their 
judgments, obtained initially before the Commission and 
currently the subject of enforcement Orders under the 
Industrial Magistrate's jurisdiction. 

Even if there were power to bring the application for 
Stay, I cannot be satisfied that on the balance of con- 
venience there should be a stay, inasmuch as the 
Company, if it is successful in the Appeal, has the oppor- 
tunity of course to recover any moneys that have been 
disbursed. 

In proceedings of this kind it is often necessary, as it 
has been here, to refer to matters that are likely to be 
raised in the Appeal. The fundamental reason why that is 
necessary is that it is essential in a normal application of 
this kind to be satisfied that there is a serious question to 
be tried, but in coming to that conclusion one has to 
advert to the grounds of Appeal and to some extent make 
an assessment of the likelihood of their success. 

That does not mean that in dealing with a Stay 
application and in referring to the grounds of Appeal and 
making decisions upon it there is any attempt to pre-empt 
judgment, as it were, on the Appeal itself. I think it is 
important for me to say that since I sit as Chairman of all 
Appeals in the Commission and if these proposed 
Appeals are pursued then I will no doubt be sitting as 
Chairman of those Appeals. I will do so of course 
without any preconceptions and I will hearken to the 
evidence and submissions that are made as I am required 
to do. The Applicant need have no fear in that regard. 

I propose for the reasons I have given to dismiss the 
application. 

Order accordingly. 

Appearances: 
Mr K.P. Soia on behalf of the Applicant. 
Mr D. Fisher on his own behalf and on behalf of Mr 

M. Belcher and Ms M.A. Wood. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 (11). 

Personalised Tuition Services Pty Ltd 
and 

Daryl Fisher, Maxwell Belcher and Marilyn Ann Wood. 
No. 1345 of 1987. 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

14th day of October 1987. 

Order. 
THIS MATTER having come on for hearing before me 
on the 14th day of October 1987 and having heard Mr 
K.P. Soia on behalf of the Applicant and Mr D. Fisher 
on behalf of the Respondents and having delivered 
judgment on the matter on the said 14th day of October 
1987 wherein I found that the application should be 
dismissed and gave reasons therefor, it is this day, the 
14th day of October 1987 ordered that the application be 
dismissed. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 (11). 

The West Australian Timber Industry Industrial Union 
of Workers, South-West Land Division 

and 
United Timber Yards, Sawmills and Woodworkers' 

Employees' Union of Western Australia. 
No. 1276 of 1987. 

Timber Industry Timber Workers 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

9th day of October 1987. 

Application for a Stay pending hearing of Appeal — 
previous restraining Order prejudicial — no point in 
maintaining effect of restraint — balance of con- 
venience in favour of Stay — Order stayed. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: I have before me an application by 
the West Australian Timber Industry Industrial Union of 
Workers, South-West Land Division, to which the 
Respondent is the United Timber Yards, Sawmills and 
Woodworkers' Employees' Union of Western Australia. 
The application is brought pursuant to section 49 sub- 
section (11) and seeks a Stay of an Order made by a single 
Commissioner in application number 1185 of 1987 
pending the hearing and determination of the Appeal 
against that Decision and that Order. 

The Order is intended to be an interim Order. The 
application itself, 1185, seeks a permanent Order. The 
purpose of the Order is that the Applicant be restrained 
itself, or its servants, or agents, or otherwise from 
recruiting or attempting to recruit or enrol or attempting 
to enrol as members persons employed within a 45 kilo- 
metre radius of the General Post Office at Perth. 

It is sufficient for present purposes that that 
geographical description refers to the limitation of 
eligibility on members of the Respondent Union. It 
describes the essential differences between the eligibility 
provisions of the two competing Unions in this applica- 
tion. In short, the complaint raised by the original 
application (1185 of 1987), was that there had been and 
was likely to be an attempt by the Applicant to enrol 
members of the Respondent Union. The Order sought to 
prevent a continuation of that attempt on the grounds 
that in the opinion of the learned Commissioner this 
would lead to a deterioration of industrial relations in 
respect of the matter with which the main or substantive 
Application was concerned. 

The grounds of Appeal lodged against the interim 
Order assert that there was error in law in hearing the 
claim for a variety of reasons, principally because the 
Applicant, as appears obvious from the face of the 
Order, was never served with a copy of the Application 
before the Order was made; that it was heard and the 
Order made without the Applicant's knowledge and that 
it was therefore denied natural justice. It had also 
claimed as a ground of Appeal that the making of the 
Order was beyond the jurisdiction of the Commission. 

Because it may be well argued that the Order repre- 
sents a finding as distinct from a Decision and that the 
provisions of section 49 in relation to the Appeal against 
the finding might be applicable, the grounds of Appeal 
addressed the claim that there has been a denial of 
natural justice as a justification for the Full Bench 
hearing the matter even though it may be seen as an 
Appeal against a finding rather than a Decision. 

That is sufficient to indicate, and I am well satisfied as 
to this, that there is a serious question to be tried and the 
Respondent concedes as much. The Appeal is set for 
hearing before the Full Bench on 1 December 1987 which 
is some time away. In the meantime, according to the 
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Applicant, a continuance of the Order creates a position 
of considerable prejudice to it in relation to the disaffec- 
tion of members which may be caused and other 
implications which may result from the issue of a leaflet 
which has been tendered. It is a leaflet authorised, 
according to what appears on its face, by the Secretary of 
the ATWU which refers to the Respondent Union. It 
contains on one side of the paper information which is 
indicated as being of such importance that it is a matter 
of "Stop Press" and it is an appeal to members of the 
Respondent Union. At the end of it there is a message 
which exorts members not to pay good money to a Union 
that is thereafter described as one which they are not 
eligible to be a member of; has no constitutional 
coverage for them; has no legal right to cover them and is 
controlled by the employers in the timber industry. 

The indication that the information is "Stop Press", 
therefore imperative that it be read, is accompanied by 
an invitation to turn over the page and on the back of the 
page is a copy of the Order which is the subject of this 
Application for a Stay. 

On the basis of that, as I have said, the Agent of the 
Applicant has argued that the Applicant Union is 
prejudiced in the respects I have mentioned. One of those 
was an allegation of defamation; that it was that last 
reference to "controlled by the employers" which the 
Secretary of the Applicant Union, who gave evidence 
before me in this Application, indicated was a 
defamatory factor, in respect of which his Union has 
taken other proceedings. The Secretary also in evidence 
undertook that his Union understood its obligations to 
adhere to the Rules of the Union and to the requirements 
of the Act in respect of that, and that it was not intended 
to attempt to recruit members of the Respondent Union 
or anybody else who was not eligible for membership of 
the Applicant Union. Given the provisions of the Rules 
and the requirements of the Act, that they be binding 
upon every member of a Union, such an undertaking is 
probably unnecessary, nevertheless I regard the 
undertaking having been given and as an indication of 
good faith and I place credence on it. 

I am quite satisfied that the existence of the Order, 
made use of as it has been, is likely to be of prejudice to 
the Applicant Union. I see no point in maintaining the 
effect of the restraint which the Order imposes having 
regard to the fact that the Rules impose an equal restraint 
and the undertaking imposes a moral compulsion upon 
the Secretary to ensure that the Rules are adhered to. 
Also, to do whatever is within his power to ensure those 
Rules are abided by by others, particularly members/ 
officials of his Union. 

For those reasons, it seems to me that the balance of 
convenience lies heavily in favour of Staying the Order in 
this case. I add the footnote that in so determining I think 
the interests of the public are not being overlooked. I fail 
to see that ordering a Stay will have an adverse affect 
upon industrial relations in respect of the broad issue 
that is moving the Unions in this present dispute because 
of the restrictions that the eligibility Rules place upon the 
Unions concerned, and in particular the Applicant 
Union. 

I have indicated that there is nothing before me which 
demonstrates any degree of conciliation which might be 
disturbed by lifting the Order. That, I say, is borne out 
starkly by the fact that the Order itself came, as I have 
already mentioned without the prior knowledge of the 
Applicant Union. 

I propose to Order that the Order be Stayed pending 
the hearing and determination of the Appeal. 

Order accordingly. 

Appearances: 
Mr G.N. Hocking for the Applicant. 
Mr P.J. Marsh (of Counsel) for the Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 (11). 

The West Australian Timber Industry Industrial Union 
of Workers, South-West Land Division 

and 
United Timber Yards, Sawmills and Woodworkers' 

Employees' Union of Western Australia. 
No. 1276 of 1987. 

Timber Industry Timber Workers 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

9th day of October 1987. 

Order. 
THIS MATTER having come on for hearing before me 
on the 9th day of October 1987 and having heard Mr 
G.N. Hocking on behalf of the Applicant and Mr P.J. 
Marsh (of Counsel) on behalf of the Respondent and 
judgment being delivered on the said 9th day of October 
1987 wherein I found that the application should be 
granted, and gave reasons therefor, it is this day, the 9th 
day of October 1987 ordered and directed that the 
operation of the decision of the Commission given on the 
18th day of September 1987 in matter No. 1185 of 1987 
be stayed pending the hearing and determination of 
appeal No. 1275 of 1987. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

AWARDS/AGREEMENTS — 
Application for — 

VETERINARY SURGEONS AWARD 
No. A14 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Drs G.W. Smith and K.J. Rose and Others. 
No. A14 of 1987. 

A NEW AWARD TO BE KNOWN AS 
VETERINARY SURGEONS AWARD. 

Veterinary Veterinary 
Surgeon 

COMMISSIONER J.A. NEGUS. 
28th day of October 1987. 

Award — new award — scope jurisdiction to cover — 
eligibility rules — finding that constitution rules of 
union does not allow it to enrol veterinary surgeons 
— application dismissed for want of jurisdiction. 

Reasons for Decision. 
THE COMMISSIONER: This is an application by the 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch 
(FMWU) for a new award to apply to "Veterinary 
Surgeons employed in the industries of animal welfare, 
animal care, animal breeding or animal homes and to all 
employers employing such Veterinary Surgeons". 
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At the outset of proceedings Mr Uphill on behalf of 
the respondents and Mr Dixon, who appeared for a 
number of employed veterinary surgeons, challenged the 
right of the applicant union to seek such an award on the 
grounds that the Rules of the union did not allow 
coverage of veterinary surgeons. 

It is a well established principle that the Commission is 
obliged to enquire into and determine the question of 
jurisdiction, once an objection has been raised, before 
proceeding further. To that end, I heard submissions and 
evidence from the parties on the jurisdictional aspect on 
24 and 25 September and reserved my decision. 

Mr Beech, representing the applicant union, submitted 
that the union's eligibility rules included a reference in 
Clause 4 (1) (g) to "animal welfare officers or workers" 
and employed veterinary surgeons fitted quite comfort- 
ably under that description. He spoke of the Animal 
Welfare Industry Award No. 8 of 1968 (48 WAIG 665) 
which had issued by consent and he drew attention to the 
similarity between the scope clause in that award and the 
corresponding clause in the instant application. He went 
on to argue that the term "worker" in the former 
Industrial Arbitration Act 1912-79 was indeed 
synonymous with the term "employee" in the current 
Industrial Relations Act 1979. It followed then that the 
animal welfare industry encompasses the operation of a 
veterinary clinic or hospital so an animal welfare worker 
can be taken to mean any employee in a veterinary clinic 
or hospital therefore an employed veterinary surgeon is 
an animal welfare worker. 

Mr Beech indicated that the words relied upon in the 
union's rules had been added in 1960 (40 WAIG 546) and 
he urged the Commission to interpret the phrase as 
meaning "employees engaged in animal welfare". There 
was ample precedent, in his view, to adopt a generous or 
informal approach to the interpretation of union rules as 
opposed to taking a restrictive, legalistic, literal or 
narrow view. He quoted extensive references to support 
the approach he was urging. 

The Full Bench of this Commission recently remarked 
on the unique quality of the FMWU constitution (67 
WAIG 112) — 

. . . The applicant's rules are at best a convoluted 
hybrid of membership rules from various unions 
brought about by a series of amalgamations. 

Because of the historical background it was not 
appropriate to look for a pattern of uniformity or to 
expect to find a consistency of type of worker within the 
union's eligibility rule. This union could not be likened to 
a readily identifiable industry union like the Transport 
Workers or the Teachers. Within the first category of the 
butter, cheese, casein, ice cream, milk or yoghurt manu- 
facturing industry one might find FMWU members who 
work as cleaners, machine operators or highly qualified, 
professional, laboratory staff. This union covers an 
extremely wide range of workers, a number of whom 
would be defined as professional people in the generally 
accepted sense. 

Mr Beech strongly pursued the argument for a relaxed 
approach to the interpretation task. He quoted 
extensively from the decision of Robinson J. in the 
Australian Workers' Union case of August 1983 (11 IR 
283). I repeat a passage or two which crystallise the 
argument and state with clarity the approach which Mr 
Dixon and Mr Uphill also urged upon the Commission. 

In the field of industrial relations, every 
consideration is in favour of simplicity as opposed 
to complexity . . . 

The words are not a technical or legal expression. 
They have to be given their popular meaning — 
what they convey to the man in the street . . . 

To support the union's argument, evidence was 
adduced from Mr M.J. Bascombe, a fully qualified 
veterinary surgeon of some three years' experience as an 
employee and in private practice. He outlined the work 
of a veterinarian and indicated his view that he worked in 
the field of animal welfare. Significantly, when cross 

examined, the witness persisted in that view but he was 
equally certain he could not be described as an animal 
welfare officer. 

Mr Dixon approached the debate at first instance by 
leading the Commission through an overview of the 
union's eligibility rule. He noted that in its 10 pages of 
detail the membership rule covered a wide and diverse 
range of industries and categories of worker and he 
suggested that in general terms the workers covered were 
unskilled and semi-skilled people. When the rule was 
read as a whole, he suggested, it clearly did not demon- 
strate any intention on the part of the drafters to cover 
veterinary surgeons. The general type of worker covered 
was far removed from the professional status and 
training which characterised the veterinary surgeon. 
Homing in on the particular Clause 4 (1) (g) which the 
union relied upon, Mr Dixon called in aid the basic rule 
of interpretation known as eiusdem generis which he 
illustrated by quoting from the NSW Commission in 
Court Session decision in the matter of the Federated 
Municipal and Shire Council Employees Union v. the 
Electricity Supply Professional Officers Association 
(AILR 1978,481-11). 

. . . the interpretation of the instrument is a legal 
question and involves at least the application of the 
ordinary principle of interpretation that words in it 
must be construed in the context in which they 
appear and must, if possible, be given a meaning 
which will render them harmonious with the rest of 
the instrument in which they appear. 

It is useful at this point to reproduce the portions of 
the eligibility rule which are the subject of scrutiny. 

4.—Eligibility for Membership. 
(1) The Union shall consist of an unlimited 

number of persons who are employed or who are 
usually employed in or in connection with any of the 
following industries or callings, within the State of 
Western Australia:— 

(a) ... 
(b) ... 
(c) ... 
(d) ... 
(e) ... 
(f) ... 
(g) Ambulance and first aid attendants; home 

care aides (aged, destitute or disabled 
persons); kindergarten aides; animal 
welfare officers or workers; dancing 
instructors; house mistresses, master and 
supervisors (excluding teachers — 
qualified or otherwise); domestic staff, 
groundsmen, gardeners and yardmen of 
convents; denominational schools, 
teachers' residential, student residentials, 
colleges (excluding agricultural collge and 
school hostels); parking attendants 
(excluding municipal employees); persons 
engaged in the sanding and treating of 
flooring; undertakers' assistants. 

(h) ... 
(i) ••• 
0) ... 
00 ••• 
(1) ... 
(m) . . . 
(n) ... 
(o) ... 
(P) ... 
(q) ... 
(r) ... 
(s) ... 
(t) ... 
(u) ... 
(v) ... 

(2) etc. 



67 W.A.I.G 

Mr Dixon quoted further authorities to ensure that 
there was no room for confusion regarding the proper 
meaning of the phrase "in connection with". Thus in his 
submission, there is no calling in Clause 4 (1) (g) which by 
any stretch of the imagination has professional status or 
training so the addition of veterinary surgeons to that 
sub-paragraph would destroy the harmony and would 
offend the principle of eiusdem generis. Furthermore, to 
attempt to use the words "in connection with" and 
suggest that a veterinary surgeon works in connection 
with the calling of animal welfare worker would be to 
create an absurdity. Common sense dictates that those 
words in the preamble refer to industries rather than 
callings. 

Mr Uphill rejected the proposition that the Animal 
Welfare Industry Award could be used to aid the union's 
case. It appears that one leg of the argument was that 
veterinary surgeons in their status, training and 
responsibilities to legislation were quite similar to 
veterinary nurses. The nurses were covered by the award 
and thus by the union, so it followed that the surgeons 
should also be covered. The flaw in that argument was 
that the right of the Union to cover the nurses had never 
been challenged, the award having issued by consent in 
1968. 

At the end of the day, on the question of the proper 
interpretation of the union's rule there seems to me to be 
one common thread to all three submissions and that 
point of consensus is that my task of adjudication is to 
answer the question from the viewpoint of the common 
and everyday man in the street — "Can a veterinary 
surgeon be properly described as an animal welfare 
worker or an animal welfare officer". 

I should state at this point that were the answer to 
depend on the submissions and the debate alone then my 
ruling would be in favour of the respondents. The logic 
of Mr Dixon's submissions regarding the intent of the 
parties in the light of the basic principle of interpretation, 
eiusdem generis, is strongly persuasive. 

To aid in my deliberations, I have before me the 
evidence of two expert witnesses who between them have 
long experience in veterinary science and its teaching 
both in Australia and overseas. I refer of course to 
Professors Nairn and Wyburn of Murdoch University 
(Transcript pp. 93-106). Without dissecting their answers 
to specific questions, it is clear from the totality of their 
evidence that the generally accepted concept of animal 
welfare officer is something akin to an inspector 
employed by the RSPCA and an animal welfare worker 
is a person who cares for and tends to the comfort, 
feeding and nurture of animals. A veterinary surgeon is 
seen to be an entirely different type of worker. 

My decision on the preliminary question is therefore 
that the Constitution of the applicant union does not 
allow it to enrol veterinary surgeons and this application 
must therefore be determined by an order of dismissal 
for want of jurisdiction. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Drs G.W. Smith and K.J. Rose and Others. 
No. A14 of 1987. 

A NEW AWARD TO BE KNOWN AS 
THE VETERINARY SURGEONS AWARD. 

Veterinary Surgeon Veterinary 
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Order. 
HAVING heard Mr A.R. Beech on behalf of the appli- 
cant and Mr J.N. Uphill on behalf of Drs G.W. Smith 
and K.J. Rose, Mr H. J. Dixon (of Counsel) on behalf of 
various veterinary surgeons and Mr D. Hewlett objecting 
on behalf of the Civil Service Association of Western 
Australia (Inc), the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

AWARDS/AGREEMENTS — 
Variation of — 

THE AGRICULTURE PROTECTION BOARD 
OF WESTERN AUSTRALIA ALLOWANCES 

AND CONDITIONS AGREEMENT 
No. PSA AGS of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Agriculture Protection Board of Western Australia 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2324 of 1987. 

AGRICULTURE PROTECTION BOARD 
OF WESTERN AUSTRALIA ALLOWANCES 

AND CONDITIONS AGREEMENT 1978. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Agriculture Protection Board of 
Western Australia Allowances and Conditions 
Agreement 1978 as amended be further amended in 
accordance with the following Schedule with effect 
on and from the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 4.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
4.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

COMMISSIONER J.A. NEGUS. 
28th day of October 1987. 
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ALBANY PORT AUTHORITY SALARIES, 
ALLOWANCES AND CONDITIONS AGREEMENT 

No. PSA AG1 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Albany Port Authority 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2325 of 1987. 

ALBANY PORT AUTHORITY, SALARIES, 
ALLOWANCES AND CONDITIONS 

AGREEMENT 1976. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Albany Port Authority Salaries, 
Allowances and Conditions Agreement 1976 as 
amended be further amended in accordance with the 
following Schedule with effect on and from the 30th 
day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 8.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
8.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

BOARD OF THE ART GALLERY OF 
WESTERN AUSTRALIA ADMINISTRATIVE, 

CLERICAL AND GENERAL OFFICERS, 
SALARIES, ALLOWANCES AND CONDITIONS 

AGREEMENT No. PSA 26 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Board of the Art Gallery of Western Australia 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2319 of 1987. 

BOARD OF THE ART GALLERY OF 
WESTERN AUSTRALIA ADMINISTRATIVE, 

CLERICAL AND GENERAL OFFICERS 
SALARIES, ALLOWANCES AND CONDITIONS 

AGREEMENT 1983. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 
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Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Board of the Art Gallery of Western 
Australia Administrative, Clerical and General 
Officers Salaries Allowances and Conditions 
Agreement 1983 as amended be further amended in 
accordance with the following Schedule with effect 
on and from the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Attendance: Delete this clause 

and insert in lieu thereof: 
6.—Hours of Attendance. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

BOARD OF THE METROPOLITAN 
MARKET TRUST, ADMINISTRATIVE AND 

CLERICAL OFFICERS SALARIES ALLOWANCES 
AND CONDITIONS AGREEMENT 

No. PSA AG3 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

The Metropolitan Market Trust 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2294 of 1987. 

BOARD OF THE METROPOLITAN 
MARKET TRUST, ADMINISTRATIVE AND 

CLERICAL OFFICERS SALARIES ALLOWANCES 
AND CONDITIONS AGREEMENT 1984. 

Government Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Board of the Metropolitan Market 
Trust, Administrative and Clerical Officers Salaries 
Allowances and Conditions Agreement 1984 as 
amended be further amended in accordance with the 
following Schedule with effect on and from the 30th 
day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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Schedule. 
1. Clause 6.—Hours of Attendance: Delete this clause 

and insert in lieu thereof: 
6.—Hours of Attendance. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

BOARD OF THE METROPOLITAN 
MARKET TRUST, GENERAL OFFICERS 

SALARIES ALLOWANCES AND CONDITIONS 
AGREEMENT No. PSA AG16 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

The Metropolitan Market Trust 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2295 of 1987. 

BOARD OF THE METROPOLITAN 
MARKET TRUST, GENERAL OFFICERS 

SALARIES ALLOWANCES AND CONDITIONS 
AGREEMENT 1984. 

Government Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Board of the Metropolitan Market 
Trust, General Officers Salaries Allowances and 
Conditions Agreement 1984 as amended be further 
amended in accordance with the following Schedule 
with effect on and from the 30th day of October 
1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Attendance: Delete this clause 

and insert in lieu thereof: 
6.—Hours of Attendance. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

BOARD OF SECONDARY EDUCATION 
ADMINISTRATIVE AND CLERICAL OFFICERS 
SALARIES, ALLOWANCES AND CONDITIONS 

AGREEMENT No. PSA AG14 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Secondary Education Authority 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2326 of 1987. 

BOARD OF SECONDARY EDUCATION 
ADMINISTRATIVE AND CLERICAL OFFICERS 
SALARIES ALLOWANCES AND CONDITIONS 

AGREEMENT 1983. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Board of Secondary Education 
Authority Administrative and Clerical Officers 
Salaries Allowances and Conditions Agreement 
1983 as amended be further amended in accordance 
with the following Schedule with effect on and from 
the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
6.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

The Construction, Mining and Energy Workers Union 
of Australia — Western Australian Branch 

and 
Master Builders' Association of Western Australia 

(Union of Employers) Perth and Others. 
No. 974 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9th day of September 1987. 
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Order. 
HAVING heard Mr D. Schapper on behalf of the appli- 
cant and Mr M. McLean, Mr S. Billing and Mr T. 
Dobson on behalf of the respondents, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Building Trades (Construction) Award 
No. 14 of 1978 be varied (and consolidated) in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after 1 
September 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Vary the award by inserting a new appendix as follows: 

Appendix G. 

1.—Application. 
This Appendix shall apply when laser equipment is 

utilised for work within the scope of this Award. 

2.—Definitions. 
(a) "Laser" shall mean any device excepting a Class 1 

device which can be made to produce or amplify electro- 
magnetic radiation in the wave length range from 100 
nanometres to one millimetre primarily by the process of 
controlled stimulated emission. 

(b) "Laser safety officer", or "LSO" is an employee 
who in addition to his ordinry work is qualified to 
perform duties associated with laser safety and is 
appointed as such. 

3.—Control. 
The provisions of Australian Standards AS 2211-1981 

and AS 2397-1980, both as varied from time to time and 
the Radiation Safety Act 1975 as amended from time to 
time and any regulations made thereunder as varied from 
time to time shall be observed where laser equipment is in 
use. 

4.—Laser Safety Officer Allowance. 
Where an employee has been appointed by his 

employer to carry out the duties of a laser safety officer 
he shall be paid an allowance of $1.31 per day or part 
thereof whilst carrying out such duties. The allowance 
shall be paid as a flat amount without attracting any 
premium or penalty. 

5.—Union Rights. 
The provisions contained in this Appendix do not 

imply that any of the union parties to this Award 
exclusive rights in performing work with or in connection 
with laser equipment. 

6.—Operative Date. 
This Appendix shall come into operation from the 

beginning of the first full pay period commencing on and 
from 1 September 1987. 

67 W.A.I.G. 

BUNBURY PORT AUTHORITY SALARIES, 
ALLOWANCES AND CONDITIONS AGREEMENT 

No. PSA AG2 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Bunbury Port Authority 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2327 of 1987. 

BUNBURY PORT AUTHORITY, SALARIES, 
ALLOWANCES AND CONDITIONS 

AGREEMENT 1976. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders •— 

That the Bunbury Port Authority Salaries, 
Allowances and Conditions Agreement 1976 as 
amended be further amended in accordance with the 
following Schedule with effect on and from the 30th 
day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 8.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
8.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

CEREAL PROCESSING, EXTRACTING AND 
MANUFACTURING AWARD 

No. 26 of 1970. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

The Federated Millers and Mill Employees' Union 
of Workers of Western Australia 

and 
NB Love Starches — WA Pty Ltd and Others. 

No. 519 of 1986. 

CEREAL PROCESSING, EXTRACTING AND 
MANUFACTURING AWARD 

No. 26 of 1970. 
Millers Food Processing 

Industry 

COMMISSIONER S.A. KENNEDY. 
19th day of October 1987. 

Variation of award — 38-hour week — various allow- 
ances — Standard Hours Principle — Allowances 
Principle — Award varied. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

Reasons for Decision. 
THE COMMISSIONER: By this application the 
Federated Millers and Mill Employees' Union of 
Workers of Western Australia seeks to vary the 
provisions of the Cereal Processing Extracting and 
Manufacturing Award No. 26 of 1970 as amended and 
consolidated. 

The matter originally came before the Commission as 
constituted by way of conferences convened pursuant to 
section 32 of the Industrial Relations Act 1979 and subse- 
quently the applicant Union had further and extensive 
discussions with various respondents. The application 
was before me on 20 July 1987. An amended schedule 
was subsequently submitted by the applicant Union. Ms 
Rappolt, who appeared on behalf of four of the named 
respondents, stated that those employers largely con- 
sented to a variation of the Award in the terms claimed 
by the applicant Union. Those parts of the claim still in 
dispute are dealt with subsequently. The applicant Union 
sought an operative date of 6 June 1987. Ms Rappolt 
sought an operative date of 20 July 1987, that being the 
date the matter was before the Commission. 

In view of the fact that the amended schedule was 
significantly different from that served on the 
respondents at the time the application was filed, that 
one of the amendments sought was the introduction of 
the 38-hour week and the Award concerned is a common 
rule one, the matter was adjourned to another day with 
those parties represented being specifically advised that 
the question of costs of any introduction of the 38-hour 
week should be addressed at the further hearing. Steps 
were then taken by the Commission to ensure that the 
industry at large was made aware of the terms of the 
amended schedule and the further hearing. There was no 
appearance by or on behalf of other respondents at the 
further hearing. 

The terms of the variations sought to Clause 9.—Over- 
time subclause (5), Clause 13.—Special Rates, Clause 
14.—Travelling are agreed and, being satisfied that these 
variations fall within the Allowances Principle of the 
decision of the Commission in Court Session recorded at 
67 WAIG 435, the order which will issue in this matter 
will reflect the terms of the amended schedule so far as 
these clauses are concerned. I have concluded that there 
is no sufficient reason before me to accept other than Ms 
Rappolt's submission that the operative date for the 
variations resulting should be the first pay period on or 
after 20 July 1987. 

Further variations agreed between the parties, these 
being changes in Clause 7.—Definitions and Clause 
31.—Wages effectively to changes to clarify the Award in 
the light of the circumstances within the industry but 
with no variation of conditions do not go to the Wage 
Principles and the Award will be so varied. 

Only three matters are in dispute so far as the 38-hour 
week is concerned. These concern the cost offsets, the 
operative date and subclause (1) of Clause 9.—Overtime. 

The applicant Union agreed to some changes in 
conditions to offset the cost of the 38-hour week. These 
may be summarised as the opportunity to pay wages 
fortnightly instead of weekly and to pay such wages by 
cheque with the agreement of an employee; an increase in 
the spread of hours within which ordinary hours may be 
worked; and the opportunity to commence shift work at 
10.00 p.m. on Sundays. Ms Rappolt also sought a 
variation in the Award that would provide for ordinary 
hours of work to be limited to 10 hours per day. The core 
of her submission on this matter was that the agreed 
upon offsets did not sufficiently minimise the costs of the 
introduction of the 38-hour week for the purposes of the 
Wage Principles. I am not convinced of that. Having 
regard for the available evidence as to the situation in the 
industry, the opportunity for respondents to put their 
position on the issue and the available evidence as to the 
costs, I have concluded that the agreed offsets are 
sufficient to satisfy the strictures of the Standard Hours 
Principle. The award will be varied accordingly. In con- 
sidering the question of operative date I have concluded 
57841—5 
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that these provisions should come into effect approxi- 
mately one month after the order issues. The remaining 
issue goes to the wording of subclause (1) of Clause 9.— 
Overtime. It is sufficient to say that I have concluded that 
the subclause should be varied to clarify it in the context 
of the amendments to Clause 8.—Hours which will 
ensue. 

An order reflecting the foregoing will now issue 
subject to a speaking to the minutes. In the case of the 
variations to subclause (5) of Clause 9.—Overtime, 
Clause 13.—Special Rates and Clause 14.—Travelling, 
the order will have effect from the first pay period on or 
after 20 July 1987. In the case of all other variations 
resulting, the order will take effect from the first pay 
period on or after 12 November 1987. 

Appearances: 
Mr H.G. Truslove appeared on behalf of the 

applicant. 
Ms S. Rappolt appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

The Federated Millers and Mill Employees' Union 
of Workers of Western Australia 

and 
NB Love Starches — WA Pty Ltd and Others. 

No. 519 of 1986. 

CEREAL PROCESSING, EXTRACTING AND 
MANUFACTURING AWARD 

No. 26 of 1970. 
Millers Food Processing 

Industry 

COMMISSIONER S.A. KENNEDY. 
28th day of October 1987. 

Order. 
HAVING heard Mr H.G. Truslove on behalf of the 
applicant and Ms S. Rappolt on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Cereal Processing, Extracting and 
Manufacturing Award No. 26 of 1970 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after 12 
November 1987 except with respect to subclause (5) 
of Clause 9.—Overtime, Clause 13.—Special Rates 
and Clause 14.—Travelling, such variation will have 
effect from the first pay period on or after 20 July 
1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert the following in lieu: 
2.—Arrangement. 

1. Title. 
2. Arrangement. 
3. Scope. 
4. Area. 
5. Term. 
6. Contract of Service. 
7. Definitions. 
8. Hours. 
8A. Implementation of the 38-Hour Week. 
8B. In-Plant Discussions — 38-Hour Week. 
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9. Overtime. 
10. Shift Allowances. 
11. Meal Time. 
12. Higher Duties. 
13. Special Rates. 
14. Travelling. 
15. Annual Leave. 
16. Holidays. 
17. Absence Through Sickness. 
18. Bereavement Leave. 
19. Casual Workers. 
20. Junior Workers' Certificate. 
21. Under-Rate Workers. 
22. First Aid. 
23. Limitations of Female Workers. 
24. Breakdowns, Etc. 
25. Board of Reference. 
26. Payment of Wages. 
27. Right of Entry. 
28. Time and Wages Record. 
29. Long Service Leave. 
30. Preference. 
31. Wages. 
32. Junior Employees — Special Orders. 

Schedule of Respondents. 

2. Clause 7.—Definitions: Delete this clause and insert 
the following in lieu: 

7.—Definitions. 
Definitions of Classifications. 

(1) Foreman Miller is a shift miller who is also 
responsible for planning and organisation of other 
employees besides those on his shift. 

(2) Shift Miller means an employee who is 
invested by management with the responsibility of 
the mill and control of other mill employees on his 
shift. 

(3) Mill Operative means an employee who works 
in a mill and operates the production machinery; 

Grade 3 — means an employee who is mainly 
engaged in operating machinery which carries 
out one production function, involving the 
application of standard practices which 
requires the exercise of limited discretion and 
who has limited responsibility for the quality of 
the product, and usually works under direct 
supervision. 

Without limiting the generality of the fore- 
going, examples of the type of work included 
are: grinding, rollermilling. 

Grade 2 — means an employee who is mainly 
engaged in operating machinery which carries 
out one or more production functions, 
involving the application of standard practices 
but requiring some skill and the exercise of 
some initiative and minor decision making, and 
who has limited responsibility for the quality of 
the product/s and usually works under general 
supervision. 

Without limiting the generality of the fore- 
going, examples of the type of work included 
are: operating a pellet press, and extruder, or 
preparing ingredients for use and subsequent 
tipping them into a mixer or bins before a 
mixer, etc. 

Grade 1 — means an employee who is mainly 
engaged in operating equipment which controls 
the production machinery, involving the appli- 
cation of standard practices but requiring the 
exercise of some initiative and minor decision 
making, and who has limited responsibility for 
the quality of the products, and usually works 
under general supervision. 

Without limiting the generality of the 
foregoing, an example would be: operating the 
production control panel. 

The following expressions, which appear in the 
work descriptions for the grades of feed mill 
operatives, shall be defined as follows:— 
Direct Supervision shall mean a person: 

(a) receives detailed instructions on the work 
to be performed; and 

(b) performs tasks which are part of an overall 
work routine; and 

(c) is subject to regular progress checks on the 
work being performed. 

General Supervision shall mean that a person: 
(a) receives instructions on what is required 

on unusual or difficult features of the 
work, and on the method of approach 
when new procedures are involved; and 

(b) is normally subject to progress checks 
which are usually confined to unusual or 
difficult aspects of the task; and 

(c) has the knowledge and experience required 
to perform the duties usually without 
specific instructions but has his work 
checked. 

(4) Premix Blender means an employee who is 
mainly engaged in weighing out quantities of 
vitamins, proteins, minerals and other chemicals 
and preparing them for use as an ingredient. 

(5) Millwright means a tradesman who is mainly 
engaged on installation, repair and maintenance 
work. 

(6) Head Millwright means a Millwright who, 
whilst he is working has in his charge and control 
one or more millwrights and/or general repairers, 
not apprentices, and who has been appointed by the 
employer to take such charge or control. 

(7) Binsman means an employee who is mainly 
engaged in directing the finished product to bins or 
to packing lines or to bulk delivery vehicles. 

(8) Storeman/Storehand/Siloman means an 
employee who is mainly engaged in handling and 
unloading products and/or ingredients. 

(9) Packerman/Packer/Stacker means an 
employee who is mainly engaged in packing 
products or in stacking containers. 

(10) Fork Lift Truct Driver and/or Tractor 
Driver means an employee who is mainly engaged in 
driving a fork lift truck and/or a tractor. 

(11) Leading Hand means one who is placed in 
charge of other workers in the stores or factory. 

3. Clause 8.—Hours: Delete this clause and insert the 
following in lieu: 

8.—Hours. 
The ordinary hours of work shall be an average of 

38 per week, worked on the basis of one of the 
methods prescribed by Clause 8A of this award. The 
spread of ordinary hours of work shall be deter- 
mined as follows:— 

(1) Day Worker: The ordinary hours of work for 
day workers may be worked Monday to Friday, 
between the hours of 6.00 a.m. and 5.30 p.m. Pro- 
vided that the spread of hours may be altered by 
agreement between the employer and the majority 
of employees in the plant or section or sections 
covered. 

(2) Shift Workers: Shifts may be worked at any 
mill on either a one, two or three shift system. The 
times for shifts shall be such as agreed upon between 
an employer and a majority of the employees in the 
plant or section or sections concerned. In default of 
such an agreement the commencing time of shifts 
shall be not earlier than: 
Day Shifts — 6.00 p.m. on any day 
Afternoon Shifts — 2.00 p.m. on any day 
Night Shifts — 10.00 p.m. on any day 
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Except as prescribed by subclause (d) of this 
clause, the ordinary hours of work of shift workers 
shall be worked from Monday to Friday inclusive. 

(3) Alteration of Ordinary Commencing Times: 
The commencing times of the ordinary hours of day 
workers and/or shift workers, may be altered at any 
time by mutual agreement between an employer and 
the majority of the employees in a section or sections 
of a mill. 

(4) Alteration of Ordinary Hours of Night Shift: 
By mutual agreement between an employer and the 
majority of the employees concerned at any mill the 
ordinary hours of work of the first night shift of the 
week may commence on Sunday evening instead of 
Monday evening. 

(5) Shift shall be rostered so as to provide, as far 
as practicable, for regular rotation of shifts. The 
times of shift rosters shall not be altered without 
seven days' notice to the employees concerned. 

(6) Shift rosters shall provide for the workers to 
have no less than 10 hours off between changes of 
shifts. 

(7) Shift workers shall be allowed 20 minutes crib 
time, which shall be counted as time worked. 

4. Clause 8.—Hours, insert the following clause: 
8A.—Implementation of 38-Hour Week. 

(1) The 38-hour week may be implemented by one 
of the following methods:— 

(a) By employees working less than eight 
ordinary hours each day; or 

(b) By employees working less than eight 
ordinary hours on one day each week; or 

(c) By fixing one week day on which all 
employees in a section will be off during a 
particular work cycle; or 

(d) By rostering employees off on various days 
of the week during a particular work cycle 
so that each employee in the section has 
one day off during that cycle; or 

(e) By employees continuing to work 40 
ordinary hours each week but accumulat- 
ing credited periods of absence of one day 
in each four week work cycle and taking 
them in one or a number of continuous 
periods at a time or times mutually con- 
venient to the employer and employee 
concerned. 

(2) The method of implementation to be applied 
shall be determined by agreement between the 
employer and the majority of employees in a section 
of the establishment. 

(3) Should agreement not be reached then the 
following procedure for resolving the differences 
between the parties shall be followed:— 

(a) Consultation shall take place within the 
particular establishment concerned. 

(b) If it is unable to be resolved at establish- 
ment level, the matter shall be referred to 
the State Secretary of the union or the 
union's deputy, at which level a 
conference of the parties shall be convened 
without delay. 

(c) In the absence of agreement either party 
may refer the matter to the Western 
Australian Industrial Relations 
Commission. 

(4) Notice of Days Off: In cases where, by virtue 
of the arrangement of the employees ordinary 
working hours, an employee, in accordance with 
subclauses (1) (c) and (d) hereof, is entitled to a day 
off during his work cycle, such employee shall be 
advised by the employer at least four weeks in 
advance of the day that such employee is to take off. 

(5) Substitute Days 
(a) An employer, with the agreement of the 

majority of employees concerned, may 
substitute the day an employee is to take 
off, in accordance with subclauses (1) (c), 
(d) and (e) hereof, for another day in the 
case of breakdown in machinery or a 
failure or shortage of electric power or to 
meet the requirements of the business in 
the event of rush orders or some other 
emergency situations. 

(b) An individual employee, with the agree- 
ment of his employer, may substitute the 
day that such employee is to take off for 
another day. 

5. After Clause 8A.—Implementation of 38-Hour 
Week, insert the following clause: 

8B.—In-Plant Discussion — 38-Hour Week. 
(1) Procedures shall be established for in-plant 

discussions, the objective being to agree on the 
method of implementing a 38-hour week in 
accordance with Clauses 8 and 8A of this Award and 
entailing an objective review of current practices to 
establish where improvements can be made and 
implemented. 

(2) The procedure should allow for in-plant" 
discussions to continue even though all matters may 
not be resolved at the time of introduction of the 
38-hour week. 

(3) The procedures should make suggestions as to 
the recording of understandings reached and 
methods of communicating agreements and under- 
standings to all employees, including the over- 
coming of language difficulties. 

(4) The procedures should allow for the 
monitoring of agreements and understandings 
reached in-plant. 

(5) In cases where agreement cannot be reached 
in-plant in the first instance or where problems arise 
after initial agreements or understandings have been 
achieved in-plant, a formal monitoring procedure 
shall apply. The basic steps in this procedure shall be 
as prescribed by subclause (3) of Clause 8A. 

6. Clause 9.—Overtime: Delete subclauses (1) and (5) 
and insert the following in lieu: 

(1) All time worked other than in accordance with 
Clause 8.—Hours and Clause 8A.—Implementa- 
tion of 38-Hour Week shall be paid for at the rate of 
time and one half for the first two hours and double 
time thereafter. 

(5) When a worker, without being notified on the 
previous day, is required to continue working after 
the usual knock off time for more than two hours 
such worker shall be provided with any meal 
required or shall be paid $4.00 in lieu thereof. If the 
amount of overtime required to be worked necessi- 
tates a second or subsequent meal the employer 
shall, unless such worker has been notified on the 
previous day or earlier that such second subsequent 
meal will also be required, provided such meals or 
pay an amount of $3.23 in lieu thereof. No such 
payment need be made to workers living in the same 
locality as their place of employment who can 
reasonably return home for such meals. 

7. Clause 13.—Special Rates: Delete this clause and 
insert the following in lieu: 

13.—Special Rates. 
(1) Handling Grain: 

(a) Employees engaged in discharging bulk 
grain from trucks to hoppers or in 
handling bulk grain in bins, silos or 
tunnels or in shooting bagged grain to 
silos, bins and/or hoppers shall be paid an 
extra 56 cents per hour or part of an hour 
in addition to their ordinary rates for the 
times so engaged. 
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(b) Employees working adjacent to workers 
discharging bulk grain to hoppers where 
dust is prevalent shall be paid an extra rate 
of 34 cents per hour or part of an hour for 
the time so engaged. The question as to the 
existence of dust shall be determined by 
agreement between the mill manager and 
the representative of the Union at each 
mill. 

(2) Dust and Offensive Materials: Employees 
whose duties require them to work in dusty 
conditions and/or in handling, carrying or tipping 
of offensive materials (other than by mechanical 
means) shall be paid an allowance of $1.70 per day. 

(3) Unusually and Excessively Dirty or Dusty 
Conditions: Where the manager and the representa- 
tive of the Union agree that the work being 
performed is unusually and excessively dirty or 
dusty an allowance of 29 cents per hour shall be 
paid. 

(4) Carrying Bagged Products: Weekly and 
casual employees engaged in carrying bagged 
products weighing in excess of 68kg shall be paid 
$7.05 per hour during ordinary hours instead of 
weekly or casual rates prescribed elsewhere in this 
award. 

(5) Bag Cleaning: Employees engaged in cleaning 
bags other than by machine shall be paid an extra 
rate of $2.28 per day or part of a day in addition to 
their ordinary or overtime rate for the time so 
engaged. 

(6) Silo and Bin Cleaning: Any person engaged 
inside the space of any bin or silo in cleaning work 
shall, whilst so engaged, be paid 59 cents per hour in 
addition to such workers ordinary or overtime rate 
of pay. 

(7) Boiler Cleaning: Any person engaged inside 
the gas or water space of any boiler, flue or 
economiser in cleaning or scraping work shall, 
whilst so engaged, be paid 89 cents per hour in 
addition to such workers ordinary or overtime rate 
of pay. 

(8) Engine Driver in Charge: Drivers of engines, if 
in charge, shall receive an additional $11.30 per 
week. 

8. Clause 14.—Travelling: Delete this clause and insert 
the following in lieu: 

14.—Travelling. 
(1) An employee who by agreement with his 

employer uses his own vehivle on the employer's 
business shall be paid an allowance of 34 cents per 
kilometre travelled. This allowance will have 
application both during and outside the employee's 
ordinary working hours. 

(2) Where an employee works overtime and as a 
consequence such employee's usual means of 
transport is not available, such employee shall be 
reimbursed any additional expenses incurred in 
reaching home by reasonable alternative means of 
transport. 

9. Clause 26.—Payment of Wages: Delete this clause 
and insert in lieu thereof: 

26.—Payment of Wages. 
(1) (a) Employee who actually works 38 ordinary 

hours each week: In the case of an employee whose 
ordinary hours of work are arranged in accordance 
with paragraph 8A (1) (a) or (b) of this Award so 
that he works 38 ordinary hours each week, wages 
shall be paid weekly or fortnightly according to the 
actual ordinary hours worked each week or 
fortnight. 

(b) Employee who works an average of 38 
ordinary hours each week: Subject to subclauses (3) 
and (4) hereof, in the case of an employee whose 
ordinary hours of work are arranged in accordance 
with Clause 8A (1) (c), (d) or (e) of this Award so 

that he works an average of 38 ordinary hours each 
week during a particular work cycle, wages shall be 
paid weekly or fortnightly according to a weekly 
average of ordinary hours worked even though 
more or less than 38 ordinary hours may be worked 
in any particular week of the work cycle. 
Special Note — Explanation of Averaging System. 

As provided in paragraph (b) of this subclause an 
employee whose ordinary hours may be more or less 
than 38 in any particular week of a work cycle, is to 
be paid his wages on the basis of an average of 38 
ordinary hours so as to avoid fluctuating wage 
payments each week. An explanation of the 
averaging system of paying wages is set out below: 

(i) Clause 8A — Implementation of 38-Hour 
Week provides, in subclause (1) (c), (d) 
and (e) that in implementing a 38-hour 
week the ordinary hours of an employee 
may be arranged so that he is entitled to a 
day off, on a fixed day or rostered day 
basis, during each work cycle. It is in these 
circumstances that the averaging system 
would apply. 

(ii) If the 38-hour week is to be implemented 
so as to give an employee a day off in each 
work cycle this would be achieved if, 
during a work cycle of 28 consecutive days 
(that is, over four consecutive weeks) the 
employees' ordinary hours were arranged 
on the basis that for three of the four 
weeks he worked 40 ordinary hours each 
week and in the fourth week he worked 32 
ordinary hours. That is, he would work for 
eight ordinary hours each day, Monday to 
Friday inclusive for three weeks and eight 
ordinary hours on four days only in the 
fourth week — a total of 19 days during 
the work cycle. 

(iii) In such case the averaging system applies 
and the weekly wage rates for ordinary 
hours of work applicable to the employee 
shall be the average weekly wage rates set 
out for the employee's classification in 
Clause 19.—Wages of this award and shall 
be paid each week even though more or 
less than 38 ordinary hours are worked 
that week. 
In effect, under the averaging system, the 
employee accrues a "credit" each day he 
works actual ordinary hours in excess of 
the daily average which would otherwise 
be seven hours 36 minutes. This "credit" 
is carried forward so that in the week of 
the cycle that he works on only four days, 
his actual pay would be for an average of 
38 ordinary hours even though, that week, 
he works a total of 32 ordinary hours. 
Consequently, for each day an employee 
works eight ordinary hours he accrues a 
"credit" of 24 minutes (0.4 hours). 
The maximum "credit" the employee may 
accrue under this system is 0.4 hours on 19 
days; that is, a total of seven hours and 36 
minutes. 

(iv) As provided in subclause (2) of this clause, 
an employee will not accrue a "credit" for 
each day he is absent from duty other than 
on holidays prescribed under this award, 
paid sick leave or bereavement leave. 

(2) Absences from Duty 
(a) An employee whose ordinary hours are 

arranged in accordance with Clause 8A (1) 
(c), (d) and (e) of this Award and who is 
paid wages in accordance with subclause 
(1) hereof and is absent from duty (other 
than as provided in (iv) above] shall, for 
each day he is so absent, lose average pay 
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for that day calculated by dividing his 
average weekly wage rate by five. 

An employee who is so absent from duty 
for part of a day shall lose average pay for 
each hour he is absent by dividing his 
average daily pay rate by eight. 

(b) When an employee is absent from duty for a 
whole day [other than as provided in (iv) above] 
he will not accrue a "credit" because he would 
not have worked ordinary hours that day in 
excess of seven hours 36 minutes for which he 
would otherwise have been paid. 
Consequently, during the week of the work 
cycle he is to work less than 38 ordinary hours 
he will not be entitled to average pay for that 
week. In that week, the average pay will be 
reduced by the amount of the "credit" he does 
not accrue for each whole day during the work 
cycle he is absent. 
The amount by which an employee's average 
weekly pay will be reduced when he is absent 
from duty (other than on public holidays, paid 
sick leave or bereavement leave) is to be 
calculated as follows: 
Total of "credits" not 
accrued during cycle average weekly pay 

Examples: (An employee's ordinary hours are 
arranged so that he works eight ordinary hours on five 
days of each week for three weeks and eight ordinary 
hours on four days of the fourth week.) 

1. Employee takes one day off without authorisation 
in first week of cycle. 

Week of Cycle 
1st Week = 

2nd and 3rd Weeks = 

4th Week = 

Payment 
average weekly pay 
less one day's pay 
(i.e. one-fifth) 
average weekly pay 
each week 
average pay 
less credit not accrued 
on day of absence 
average pay 
less 0.4 hours 
x average weekly pay 

2. Employee takes each of the four days off without 
authorisation in the fourth week. 

Week of Cycle 
1st, 2nd and 
3rd Weeks 
4th Week 

Payment 

average pay each week 
average pay 
less four-fifths of 
average pay for the four 
days absent 
less total of credits not 
accrued that week 
one-fifth average pay 
less four x 0.4 hours 
x average weekly pay 

38 
one-fifth average pay 
less 1.6 hours 
x average weekly pay 

(3) Day Off Coinciding with Pay Day: In the 
event that an employee, by virtue of the arrange- 
ment of his ordinary working hours, is to take a day 
off duty on a day which coincides with pay day, such 
employee shall be paid no later than the working day 
immediately following pay day. 

(4) Termination of Employment: Upon 
termination of the employment wages due to an 
employee shall be paid to him at the end of his final 
shift. 

In the case of an employee whose ordinary hours 
are arranged in accordance with Clause 8A (1) (c), 
(d) or (e) of this Award and who is paid average pay 
and who has not taken the day off due to him during 
the work cycle in which his employment is terminat- 
ed, the wages due to that employee shall include the 
total of credits accrued during the work cycle. 

Provided further where the employee has taken a 
day off during the work cycle in which his employ- 
ment is terminated the wages due to that employee 
shall not be reduced by the total of credits which 
have not accrued during the work cycle. 

(5) Method of Payment 
(a) An employer shall pay an employee's 

wages as follows: 
(i) in cash; or may 
(ii) with the authority in writing of the 

employee; 
(aa) by cheque payable to the 

person; or 
(bb) into an account specified in 

the authority by the 
employee. 

(b) Where the employee withdraws in writing 
the authority given pursuant to this 
subclause and no authority is given in 
writing for payment in any of the other 
ways mentioned, the employer shall pay in 
cash. 

10. Clause 31.—Wages: Delete this clause and insert 
the following in lieu: 

31.—Wages. 
Provender Milling Section: 

(1) Shift Miller in charge of shift — $ 
(a) Not exceeding two tonnes of 

provender per hour  307.20 
(b) Exceeding two tonnes but not 

exceeding six tonnes of 
provender per hour   313.50 

(c) Exceeding six tonnes but not 
exceeding 12 tonnes of 
provender per hour  320.10 

(d) Exceeding 12 tonnes but not 
exceeding 18 tonnes of 
provender per hour  326.50 

(e) Exceeding 18 tonnes but not 
exceeding 28 tonnes of 
provender per hour  334.30 

(f) Exceeding 28 tonnes but not 
exceeding 40 tonnes of 
provender per hour  342.10 

(g) Exceeding 40 tonnes but not 
exceeding 60 tonnes of 
provender per hour   350.10 

Mill Operative — 
Grade 3   288.60 
Grade 2   294.20 
Grade 1   300.70 

Premix Blender  300.70 
Binsman  294.20 
Packerman/Packer/Stacker  283.60 
Storeman/Storehand/Siloman  275.90 
Fork Lift truck driver and/or 

tractor driver  286.80 
Millwright   323.10 
Head Millwright  340.20 

Starch and Gluten Section: 
Foreman Miller  324.90 
Shift Miller  312.90 
Top Floor Man  293.40 
Corrugator   298.30 
Batter Mixer  285.40 
Process Attendant  283.80 
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Fork Lift truck driver and/or 
tractor driver  286.80 

General Hand  275.90 
Millwright   323.10 
Head Millwright  340.20 

Oil Refining Section: 
Plant Operator  298.10 
General Hand  275.90 
Millwright   323.10 
Head Millwright  340.20 

Yeast Section: 
Plant Operator  298.10 
General Hand  275.90 
Millwright   323.10 
Head Millwright  340.20 

(2) Foreman Miller shall be paid not less than 
$21.00 per week above the relevant rate prescribed 
by classification (1) hereof. 

(3) Junior Workers (per cent of the General 
Hands rate per week): 

% 
Under 17 years of age  50 
17 to 18 years of age  60 
18 to 19 years of age  70 
19 to 20 years of age  90 
20 to 21 years of age  90 

(4) Leading Hands (per week extra) 

Less than three other workers.... 6.30 
Not less than three and not 
more than 10 other workers  13.30 
Not less than 10 and not more 
than 20 other workers  19.70 
More than 20 other workers .... 25.30 

Schedule. 

1. Delete Clause 2.—Arrangement and insert in lieu: 
2. —Arrangement. 

1. Title. 
2. Arrangement. 
3. Area. 
4. Scope. 
5. Term. 
6. Definitions. 
7. Hours. 
8. Shift Work. 
9. Saturday, Sunday and Holiday Work. 
10. Overtime. 
11. Rosters. 
12. Meal Allowances. 
13. Holidays. 
14. Rates of Pay. 
15. Annual Leave. 
16. Sick Leave. 
17. Contract of Service. 
18. Certificate of Service. 
19. Record. 
20. Travelling Time. 
21. Aged and Infirm Workers. 
22. General. 
23. Long Service Leave. 
24. Right of Entry. 
25. Location Allowance. 
26. Union Notices. 
27. Uniforms. 
28. Compassionate Leave. 
29. Maternity Leave. 
30. Liberty to Apply. 
31. Junior Employees — Special Orders. 
32. Effect of 38-Hour Week. 

Schedule A — Respondents. 

CLERKS (CONTROL ROOM OPERATORS) 
AWARD No. A14 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch 

and 
Chubb Australia Ltd and Others. 

No. 640 of 1985. 

CLERKS' (CONTROL ROOM OPERATORS) 
AWARD No. A14 of 1981. 

Clerks and Others Security 
Services Industry 

COMMISSIONER S.A. KENNEDY. 
18th day of October 1987. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the appli- 
cant and Mrs P.E. Bentley and Mr D.M. Jones on behalf 
of the respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Clerks' (Control Room Operators) 
Award No. A14 of 1981 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 1st day of 
November 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

2. Delete Clause 6.—Definitions and insert in lieu: 
6.—Definitions. 

(1) "Accrued Day(s) Off" means the paid day(s) 
off accruing to an employee resulting from an 
entitlement to the 38-hour week as prescribed in 
Clause 7.—Hours of this award. 

(2) "Control Room Operator" means a person 
substantially employed in a security and/or data 
input and/or monitoring function within a control 
room and principally occupied in one or more of the 
following duties — 

monitoring, recording, inputting information 
or reacting to signals and instruments related to 
electronic surveillance of any kind; co- 
ordinating, checking, or recording the activities 
of mobile patrolmen and static guards; 
operating or monitoring any medium of verbal 
communication, provided that this expression 
shall be deemed not to include any employee 
employed in a calling which at the date of 
issuance of this award was mentioned in any 
other award and which is related to any process 
of production. 

(3) "Establishment" shall mean any place, loca- 
tion or address where a respondent to the award has 
established an office or place of business. 

(4) "Union" means the Federated Clerks' Union 
of Australia, Industrial Union of Workers, WA 
Branch. 

3. Delete Clause 7.—Hours and insert in lieu: 
7.—Hours. 

(1) Subject to the provisions of this clause, from 
the first pay period on or after 1 November 1987, the 
ordinary hours of duty shall not exceed an average 
of 38 hours per week; nor shall they exceed 80 hours 
in any two weeks. Ordinary hours shall not exceed 
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eight hours, inclusive of crib time, in any one day. 
Such daily ordinary hours shall be worked 
consecutively. Provided that — 

(a) an employee shall not be rostered for duty 
shifts for more than seven consecutive 
days, and 

(b) an employee's rostered days off shall not 
be single days. 

(2) When more than one operator is rostered on a 
shift, crib time of 20 minutes which shall be counted 
as time worked shall be allowed during the shift at a 
time to be mutually agreed or in default of agree- 
ment at a time decided by the Industrial 
Commission. 

(3) When only one operator is rostered for duty 
he shall be paid an allowance equal to the meal 
allowance prescribed in Clause 12 to compensate for 
the disability of not being able to partake of an 
uninterrupted meal. 

This subclause shall not apply where an employer 
has arranged short term relief when one operator is 
on duty to enable that operator to take his meal 
break uninterrupted. 

(4) (a) The ordinary hours shall be worked with 
two hours of each week's work accruing as an 
entitlement to a maximum of 13 Accrued Days Off 
in each 12 month period (Days off do not accrue 
whilst an employee is on annual leave.) The Accrued 
Days Off shall be taken in a minimum period of one 
week made up of five consecutive Accrued Days Off 
in conjunction with a period of annual leave or at a 
time mutually acceptable to the employer and the 
employee, or 

(b) The ordinary hours of an employee in lieu of 
the provisions of subclause (1) hereof, may be 
worked within a 20 day, four week cycle with 0.4 of 
an hour of each day worked accruing as an entitle- 
ment to take the 20th day in each cycle as an 
Accrued Day Off in conjunction with other days off 
duty. 

(c) Any dispute concerning the method of imple- 
mentation shall be referred to the WA Industrial 
Relations Commission for determination. 

(d) An employee shall not be required to work on 
a day or partial day when such a day is the rostered 
day or partial day off for that employee, unless such 
employee elects to work on such day. Where an 
employee so elects, all time worked shall be paid for 
at double time, with a minimum payment for four 
hours at double time. Should the rostered day or 
partial day off be a Public Holiday then the 
employee shall be paid at double time and one half 
with a minimum payment for four hours at that 
rate. 

(e) By agreement, employees may request an 
alternate day to the rostered day off within the 
current cycle for personal reasons. 

(f) Schedules of rostered days off will be pub- 
lished and displayed in a place accessible to staff 
three months in advance. While such Rosters may be 
amended in accordance with Clause 11.—Roster, 
where such roster is amended or altered to the 
detriment of an employee the convenience of the 
employee should be accorded high weighting in 
determining any dispute arising out of the alteration 
of a published roster. 

(g) If a public holiday falls on a rostered day off 
due to an employee under placita (i) or (ii) of 
paragraph (a) of this subclause, such employee shall 
be compensated in one of the following methods by 
agreement between the employer and the employee: 

(i) payment of an additional day's wages, or 
(ii) another day shall be allowed with pay 

within 28 days, or 
(iii) an additional day shall be added to the 

annual leave entitlement. 

(5) (a) (i) The employer may elect to pay 
employees in cash, by cheque or by means 
of a Credit transfer to a bank, building 
society or credit union account in the name 
of the employee. The day that the credit 
transfer is credited to the employee's 
account shall be deemed to be the date of 
payment. 

(ii) Payment shall be made within three 
trading days from the last day of the pay 
period and if in cash or by cheque shall be 
made during the employee's ordinary 
working hours. 

(iii) No employer shall change its method of 
payment to employees without first giving 
them at least four weeks' notice of such 
change. 

(iv) No employee shall be required to accept a 
change in the method of payment if such 
change causes hardship. Any dispute con- 
cernming hardship in a particular case 
shall be referred to a Board of Reference 
for determination. 

(b) (i) The employer may elect to pay employees 
weekly or fortnightly in accordance with 
paragraph (a) of this clause. 

(ii) No employer shall change the frequency of 
payment to employees without first giving 
them and the Union at least four weeks' 
notice of such change. 

(iii) The method of introducing a fortnightly 
pay system shall be by the payment of an 
additional week's wages in the last weekly 
pay before the change to fortnightly pays 
to be repaid by equal fortnightly 
deductions made from the next and 
subsequent pays provided the period for 
repayment shall not be less than 20 weeks, 
or some other method agreed upon by the 
Union and the employer. 

(6) (a) Where Accrued Days Off are accrued and 
taken in accordance with paragraph (a) of subclause 
(4) of this clause: 

(i) ordinary wages shall be paid on the basis 
of an average of 38 hours per week; 

(ii) except where subclause (4) of Clause 22 is 
applied all penalty time accrued shall be 
paid no later than the pay day following 
the pay period in which it accrues; and 

(iii) the Accrued Days Off shall be paid at the 
rate of pay which applies at the time they 
are taken. 

(b) For the purpose of effecting the rostering off 
of workers where Accrued Days Off are accrued and 
taken in accordance with this Award other than in 
accordance with paragraph (a) of subclause (4) of 
this clause, ordinary wages may be paid either for 
the actual hours worked each pay period or by way 
of an amount being calculated on the basis of the 
average of 38 hours per week where an average of 38 
hours per week is worked over a four week cycle or 
some lesser cycle. 

(7) Notwithstanding the other provisions of this 
clause, an employer and the Union may agree that 
ordinary hours shall be worked and accrued days off 
may be taken on such other bases as may be agreed. 

4. Delete Clause 14.—Rates of Pay and insert in lieu: 

14.—Rates of Pay. 
An employer on whom this award is binding shall 

not increase the rate of wage payable to an employee 
on the 10th day of March 1987, or otherwise vary the 
conditions of employment applicable to an 
employee on that date so as to increase the 
employer's labour costs except to the extent that any 
such increase has been authorised by the Commis- 
sion after that date. 
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(1) From the first pay period on or after 1 
November 1987, the rates of pay for Control Room 
Operators shall be $288.20 per week during the first 
six months of service and $319.20 per week 
thereafter. 

(2) (a) Casual employees may be employed at an 
hourly rate for a lesser period than four weeks and 
shall be paid while so employed 20 per cent in 
addition to the rates prescribed above, with a 
minimum engagement of four hours. 

(b) Subject to any agreement between the 
employer and the employee to the contrary sub- 
clause (4) of Clause 7.—Hours shall not apply to 
casual employees. 

(c) The provisions of Clauses 13.—Holiday, 
15.—Annual Leave and 16.—Sick Leave shall not 
apply to casual employees. 

(d) Notwithstanding anything contained in this 
subclause the basis and terms of employment of 
casual clerks may be varied in any particular case by 
agreement in writing between the employer and the 
Union. 

(3) (a) Part-time employees may be employed at 
an hourly rate for a lesser period per week than the 
hours usually worked in each establishment. 

(b) Payment for annual leave and sick pay, for 
part-time employees, shall be strictly related 
proportionately in accordance with the number of 
hours worked, to the conditions prescribed in each 
establishment for full-time employees. 

(c) For the purpose of this clause part-time 
employees weekly hours shall not exceed 30 except 
by written agreement with the Union. 

(d) In the event of any dispute concerning the 
employment of any part-time employee the matter 
may be referred to a Board of Reference. 

(e) Subject to any agreement between the 
employer and the employee to the contrary 
subclause (4) of Clause 7.—Hours shall not apply to 
part-time employees. 

5. After Clause 31.—Junior Employees — Special 
Orders, insert a new clause as follows: 

23.—Effect of 38-Hour Week. 
(1) Termination 

(a) An employee subject to the provisions of 
subclause (1) of Clause 7.—Hours of this 
award who has not taken any Accrued 
Days Off accumulated during a work cycle 
in which employment is terminated, shall 
be paid the total of hours accumulated 
towards the Accrued Days Off for which 
payment has not already been made. 

(b) An employee who has taken any Accrued 
Day Off during a work cycle in which 
employment is terminated shall have the 
wages due on termination reduced by the 
total hours for which payment has already 
been made but for which the employee had 
not entitlement toward those Accrued 
Days Off. 

(2) Workers' Compensation — 
(a) Other than 12 month work cycle — 

(i) Where an employee is on workers' 
compensation for periods of less 
than 20 consecutive working days, 
such employee will accrue towards 
and be paid for the succeeding 
Accrued Day Off following such 
absence. 

(iii) Where an employee is on workers' 
compensatin for less than 20 con- 
secutive working days and an 
Accrued Day Off falls within the 
period, the employee will not be re- 
rostered for an additional Accrued 
Day Off. 

(b) 12 months' work cycle — 
(i) Where a worker is on workers' 

compensation for periods for less 
than a total of 20 consecutive work 
days in a work cycle such employee 
will accrue towards and be paid for 
the succeeding Accrued Days Off 
following such leave. 

(ii) Where a worker is on Workers' 
compensation for periods greater 
than a total of 20 consecutive days 
in a work cycle such employee will 
have the period of workers' 
compensation added to the work 
cycle. 

(iii) Where a worker is on workers' 
compensation for greater than 20 
consecutive work days and an 
Accrued Day Off falls within the 
period the employee shall be re- 
rostered for another Accrued Day 
Off on completion of the work 
cycle following such absence. 

(3) Leave Without Pay: 
(a) Other than 12 month work cycle — An 

employee who is absent on any form of 
leave without pay during a work cycle 
other than a 12 month work cycle shall not 
accumulate an entitlement to an Accrued 
Day Off for the period of such leave nor 
will the employee be entitled to an Accrued 
Day Off whilst on leave without pay, 

(b) 12 months' work cycle — 
(i) An employee who is absent on any 

form of leave without pay for less 
than a total of five days in any work 
cycle shall not have payment 
reduced when proceeding on 
Accrued Days Off. 

(ii) An employee who is absent on any 
form' of leave without pay for a 
total of five days or more in any 
work cycle will have such period of 
leave added to the work cycle. 

(4) Payment of Wages — An employee shall be 
paid for Accrued Days Off at the rate, including 
penalties, at which it was accumulated. 

(ii) An employee will not accrue 
Accrued Days Off for periods of 
workers' compensation where such 
period of leave exceeds 20 conse- 
cutive working days. 
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THE DAIRY INDUSTRY AUTHORITY OF 
WESTERN AUSTRALIA ADMINISTRATIVE, 

CLERICAL AND GENERAL OFFICERS, 
SALARIES, ALLOWANCES AND CONDITIONS 

AGREEMENT No. PSA AG26 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Dairy Industry Authority 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2297 of 1987. 

DAIRY INDUSTRY AUTHORITY OF 
WESTERN AUSTRALIA ADMINISTRATIVE, 

CLERICAL AND GENERAL OFFICERS 
SALARIES, ALLOWANCES AND CONDITIONS 

AGREEMENT 1984. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Dairy Industry Authority of Western 
Australia Administrative, Clerical and General 
Officers Salaries Allowances and Conditions 
Agreement 1984 as amended be further amended in 
accordance with the following Schedule with effect 
on and from the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
6.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

The Construction, Mining and Energy Workers 
of Australia — Western Australian Branch 

and 
Master Builders' Association of Western Australia 

(Union of Employers), Perth and Others. 
No. 1357 of 1987. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
11th day of November 1987. 

Order. 
HAVING heard Mr D. Schapper on behalf of the appli- 
cant and Mr S. Smith on behalf of the respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Earthmoving and Construction Award 
No. 10 of 1963 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 13th day of 
October 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 24.—Allowances and Special Provisions: Add 

the following subclause: 
(4) A multi-storey allowance shall be paid to all 

employees to whom this award applies engaged on 
site in the construction of a multi-storey building as 
defined in accordance with the following:— 

From commencement of building to 15th floor 
level — 23 cents per hour extra. 

From 16th floor level to 30th floor level — 30 
cents per hour extra. 

From 31 st floor level to 45th floor level ■— 46 cents 
per hour extra. 

From 46th floor level to 60th floor level — 58 
cents per hour extra. 

From 61st floor level onwards — 74 cents per 
hour extra. 

For the purposes of this subclause a multi-storey 
building means a building which will, when 
complete, consist of five or more storey levels and 
any other structure which does not have regular 
storey levels but which exceeds 15 metres in height. 



2278 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

The Construction, Mining and Energy Workers' Union 
of Australia — Western Australian Branch 

and 
W. Russell Baxter and Co and Others. 

No. 1183 of 1987. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
11th day of November 1987. 

Order. 
HAVING heard Mr D. Schapper on behalf of the appli- 
cant and Mr S. Smith on behalf of the respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Earthmoving and Construction Award 
No. 10 of 1963 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 18th day of 
September 1987. 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

Schedule. 
1. Clause 11.—Meal Money: Delete this clause and 

substitute therefor the following: 
11.—Meal Money. 

When a worker is required for overtime without 
having been notified on the previous day, he shall be 
supplied with a meal or be paid $4.60 in lieu thereof, 
and if owing to the overtime worked, a second or 
subsequent meal is required he shall be supplied with 
each meal or be paid $3.10 for each meal so 
required. Provided no such meal or payment is due 
unless the worker works more than two hours after 
the usual knock off time. Provided that a worker 
who is allowed not less than one hour and a half in 
which to get a meal before resuming work, and 
facilities for obtaining a meal are available, shall not 
be entitled to meal money or a meal under this 
clause. 

2. Clause 17.—Living Away From Home Allowance: 
Delete this clause and substitute therefor the following: 

17.—Living Away From Home Allowance. 
(1) Where an employee is engaged or selected or 

advised by an employer to proceed to construction 
work at such a distance that he cannot return to his 
home each night and the employee does so, the 
employer shall: 

(a) provide the employee with reasonable 
board and lodging; or 

(b) pay an allowance of $181.80 per week of 
seven days but such allowance shall not be 
wages. In the case of broken parts of the 
week occurring at the beginning or the 
ending of the employment on a distant job 
the allowance shall be $26.00 per day. 

Provided that the foregoing allowances shall be 
increased if the employee satisfies the employer that 
he reasonably incurred a greater outlay than that 
prescribed. In the event of disagreement the matter 
may be referred to a Board of Reference for deter- 
mination. 

67 W.A.I.G. 

(2) The provisions of subclause (1) of this clause 
do not apply with respect to any period during 
which the employee is absent from work without 
reasonable excuse and in such a case, where the 
board and lodging is supplied by the employer, he 
may deduct from moneys owing or which may 
become owing to the employee an amount equiva- 
lent to the value of that board and lodging for the 
period of the absence. 

(3) Subject to the provisions of subclause (5) of 
this clause: 

(a) The employer shall pay all reasonable 
expenses including fares, transport of 
tools, meals and, if necessary, suitable 
overnight accommodation incurred by an 
employee or person engaged who is 
directed by his employer to proceed to the 
locality of the site and who complies with 
such direction. 

(b) The employee shall be paid at ordinary 
rajes of payment for the time up to a 
maximum of eight hours in any one day 
incurred in travelling pursuant to the 
employer's direction. 

(4) (a) An employee who works as required 
during the ordinary hours of work on the working 
day before and the working day after a weekend and 
who notified the employer or his representative, not 
later than Tuesday of each week, of his intention to 
return to his usual place of residence for the 
weekend, shall be paid an allowance of $13.90 for 
each such occasion. 

(b) Paragraph (a) of this subclause shall not apply 
to an employee who is receiving the payment pre- 
scribed in subclause (1) of this clause in lieu of board 
and lodging being provided by the employer. 

(c) When an employee returns to his usual place 
of residence for a weekend or part of a weekend and 
does not absent himself from the job for any of the 
ordinary working hours, no reduction of the allow- 
ance prescribed in paragraph (b) of subclause (1) of 
this clause shall be made. 

(5) Where an employee, after one month of 
employment with an employer, leaves his employ- 
ment, or whose employment is terminated by his 
employer "except for incompetency, within one 
working week of his commencing work on the j ob or 
for misconduct" and in either instance subject to 
the provisions of Clause 6.—Contract of Service of 
this award, returns to the place from whence he first 
proceeded to the locality, or to a place less distant 
than or equidistant to the place where he first pro- 
ceeded, the employer shall pay all expenses — 
including fares, transport of tools, meals and, if 
necessary, suitable overnight accommodation — 
incurred by the employee in so returning. Provided 
that the employer shall in no case be liable to pay a 
greater amount under this subclause than he would 
have paid if the employee had returned to the 
locality from which he first proceeded to the job. 

(6) On work north of the 26th parallel of south 
latitude the following provisions apply: 

(a) The employer may deduct the amount of 
the forward fare from the employee's first 
or later wages but the amount so deducted 
shall be refunded to the employee if he 
continues to work for three months, or, if 
the work ceases sooner, for so long as the 
work continues. 

(b) If the employee continues to work for the 
employer for at least six months or if the 
work ceases sooner, for so long as the 
work continues, the employer shall, on 
termination of the employee's engagement 
pay the fare of the employee back from the 
place of work to the place of engagement if 
the employee so desires. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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(7) Where an employee, supplied with board and 
lodging by his employer, is required to live more 
thai} 800 metres from the job he shall be provided 
with suitable transport to and from that job or be 
paid an allowance of $7.60 per day provided that 
where the time actually spent in travelling either to 
or from the job exceeds 20 minutes, that excess time 
shall be paid for at ordinary rates whether or not 
suitable transport is supplied by the employer. 

(8) Notwithstanding any other provisions con- 
tained in this clause and in lieu of any such pro- 
visions the following conditions shall apply to an 
employee who is engaged or selected or advised by 
an employer to proceed to construction work at 
such a distance that he cannot return to his home 
each night and where such construction work is 
located north of the 26th parallel of south latitude or 
in any other area to which air transport is the only 
practicable means of travel: 

(a) An employee may return to his home or to 
Perth or to any other place at a weekend to 
be mutually agreed upon between the 
employee and his employer: 

(i) After four continuous months' 
service with his employer, and in 
addition to the weekend the 
employee shall be entitled to two 
days' leave on ordinary pay subject 
to the provisions of paragraph (b) 
hereof; and 

(ii) After each further period of four 
months' continuous service with his 
employer, and in addition to the 
weekend, the employee shall be 
entitled to two days' leave, one of 
which day shall be on ordinary pay 
subject to the provisions of para- 
graph (b) hereof. 

(b) Where an employee returns home or to 
Perth or any other place in accordance 
with the provisions of this subclause and 
returns to the job and commences work at 
the time arranged with his employer, on 
the first working day for that worker 
immediately following-the period of leave 
referred to in paragraph (a) hereof, that 
employee shall be paid at the completion 
of the first pay period commencing on or 
after the day upon which the employee 
returns to work from the leave taken 
pursuant to paragraph (a) hereof the 
ordinary pay for that period of leave and 
the actud cost of air fares incurred in 
travelling home or to Perth or to any other 
place and to the job and which in no case 
shall exceed the cost of an economy air 
fare from the job to Perth and return. 

(c) The entitlement to leave and travelling 
accurring to an employee pursuant to 
subclause (a) hereof may be availed of as 
soon as reasonably practicable after it 
becomes due and if it is not availed of 
within one month after it so becomes due 
the entitlement shall lapse. 

(9) Any time in respect of which an employee is 
absent from work except time for which he is 
entitled to claim payment pursuant to Clause 15.— 
Absence Through Sickness or time spent on 
holidays pursuant to subclause (1) of Clause 12.— 
Holidays and Annual Leave shall not count for 
determining his rights to travel and leave under the 
provisions of subclause (8) of this clause. 

3. Clause 23.—Travelling Allowance: Delete this 
clause and substitute therefor the following: 

23.—Travelling Allowance. 
(1) (a) An employee required on any day to report 

directly to the job shall be paid the following 

allowance to compensate him for excess fares and 
travelling time from the employee's home to his 
place of work and return. 

Within a radius of 50 kilometres from the GPO 
Perth $7.60 per day. 

(b) In respect of work carried out from an 
employer's depot situated more than 50 kilometres 
from the GPO Perth, the main post office in the 
town in or nearest which such depot is situated shall 
be substituted as the centre for the purposes of this 
subclause. Provided that an employer may apply the 
provisions of subclause (3) of this clause in lieu of 
the provisions of this paragraph. 

(2) On country work where camping facilities are not 
provided and travel cannot be made by public con- 
veyance, an employee required to travel to or from the 
place of work shall, unless a conveyance be provided by 
the employer (free of charge) to transport him to and 
from the place of work and a central pick-up place, be 
paid allowances in accordance with the following scale. 

Per Day 
$ 

Three kilometres each way and up to 
and including eight kilometres each 
way 3.50 
Over eight kilometres each way and 
up to and including 16 kilometres 
each way 6.10 
Over 16 kilometres each way and 
up to and including 32 kilometres 
each way 7.60 
Over 32 kilometres each way 9.20 

(3) The allowances payable under subclauses (1) 
and (2) hereof shall not apply to an employee 
permanently attached to a depot or centre. 

(4) For travelling during working hours from and 
to the employer's place of business, or from one job 
to another, an employee shall be paid by the 
employer at ordinary rates. The employer shall pay 
all fares and reasonable expenses in connection with 
such travelling. 

(5) Where employees are required to travel to and 
from work in the employer's vehicle, the employer 
shall provide the vehicle with suitable seating 
accommodation, together with a fly or other cover 
to protect the employees from the weather. 

(6) Explosives or goods or materials entailing risk 
to employees shall not be carried on vehicles whilst 
such vehicles are being used for the conveyance of 
employees to and from the place of work. 

4. Clause 24.—Allowances and Special Provisions: 
Delete this clause and substitute therefor the following: 

24.—Allowances and Special Provisions. 
(1) Dirt Money: A dirt allowance of 31 cents per 

hour shall be payable in connection with work 
deemed to be more than ordinarily dirty; cases of 
dispute to be determined by the Board of Reference. 

(2) Confined Space: Workers working in 
confined space shall be paid an allowance of 38 cents 
per hour. "Confined space" means one of which 
the dimensions are such that the workman must 
work in an unusually stooped or cramped position 
or without adequate ventilation or where confine- 
ment within a limited place is productive of unusual 
discomfort to him. 

(3) Wet Work — 
(a) Any worker working in water or "wet 

places" shall be paid an extra allowance of 
$2.48 per day or part of a day. 

(b) "Wet places" shall mean places where, in 
the performance of the work the splashing 
of water and mud saturate the worker's 
clothing or where protection is not 
provided to prevent splashings or dripping 
sufficient to saturate his clothing, and 
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shall include wet material or wet ground in 
which it is impracticable for the worker 
wearing ordinary working boots to work 
without getting wet feet. Provided that this 
clause shall not apply to men working on 
surfaces made wet by rain. 

(c) In exceptional cases where the work is 
exessively wet and which are not covered 
by paragraph (b) hereof, an extra allow- 
ance may be agreed upon, or failing agree- 
ment, determined by the Board of 
Reference. 

(d) Subject to paragraph (c), the engineer in 
charge or the foreman shall decide whether 
any allowance is payable under this clause. 

(e) Workers called upon to work overtime in 
water or in wet places shall receive an extra 
$2.48 or the appropriate allowance fixed 
by the Board of Reference for each eight 
hours or portion thereof, of overtime 
worked and such allowance shall be 
treated as portion of the wage for the 
calculation of overtime. For all other 
purposes, the extra payment shall be 
deemed an allowance. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

The Construction, Mining and Energy Workers' Union 
of Australia — Western Australian Branch 

and 
Archibald and Thorpe and Others. 

No. 1220 of 1987. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
11th day of November 1987. 

Order. 
HAVING heard Mr D. Schapper on behalf of the appli- 
cant and Mr S. Smith on behalf of the respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Earthmoving and Construction Award 
No. 10 of 1963 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 23rd day of 
September 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete existing clause and 

substitute therefor the following: 
2. —Arrangement. 

1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
4A. Definitions. 

5. Hours. 
6. Contract of Service. 
7. Casual Workers. 
8. Higher Duties. 
9. Breakdowns, etc. 
10. Overtime. 
11. Meal Money. 
12. Holidays and Annual Leave. 
13. Board of Reference. 
14. Record. 
15. Absence Through Sickness. 
16. Shiftwork. 
17. Living Away From Home Allowance. 
18. Representative Interviewing Workers. 
19. Payment of Wages. 
20. Change Room. 
21. First Aid. 
22. Walking and Travelling Time. 
23. Travelling Allowance. 
24. Allowances and Special Provisions. 
25. Location Allowance. 
26. Long Service Leave. 
27. Wages. 
28. Bereavement Leave. 
29. Jury Service. 
30. Accident Pay. 
31. Site Allowance. 

Appendix 1. 
Appendix 11. 
Appendix A. 

2. Clause 4A.—Definitions: Add the following new 
clause: 

4A. —Definitions. 
"Union" shall mean the Construction, Mining 

and Energy Workers' Union of Australia — 
Western Australian Branch. 

3. Clause 28.—Bereavement Leave: Add the following 
new clause: 

28.—Bereavement Leave. 
An employee shall, on the death within Australia 

of a wife, husband, father, mother, child or step 
child, brother or sister, be entitled on notice to leave 
up to and including the day of the funeral of such 
relation, and such leave shall be without deduction 
of pay, for a period not exceeding the number of 
hours worked by the employee in two ordinary days' 
work inclusive of time worked for accrual purposes 
as prescribed in Clause 5.—Hours or Clause 16.— 
Shift Work of this award. Proof of such death shall 
be furnished by such employee to the satisfaction of 
the employer. 

Provided however that this clause shall have no 
operation while the period of entitlement to leave 
coincides with any other period of entitlement to 
leave. 

For the purposes of this clause the words "wife" 
and "husband" shall not include wife or husband 
from whom the employee is separated, but shall 
include a person who lives with the employee as a de 
facto wife or husband. 

4. Clause 29.—Jury Service: Add the following new 
clause: 

29.—Jury Service. 
An employee required to attend for jury service 

during his ordinary working hours shall be 
reimbursed by the employer an amount equal to the 
difference between the amount paid in respect of his 
attendance for such jury service and the amount of 
wage he would have received in respect of the 
ordinary time he would have worked inclusive of the 
time worked for accrual purposes as prescribed in 
Clause 5.—Hours or Clause 16.—Shift Work of this 
award had he not been on jury service. 

An employee shall notify the employer as soon as 
possible of the date upon which he is required to 
attend for jury service and shall give the employer 
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proof of his attendance, the duration of such 
attendance, and the amount received in respect of 
such jury service. 

5. Clause 30.—Accident Pay: Add the following new 
clause: 

30.—Accident Pay. 
An employer shall pay an employee accident pay 

where the employee receives an injury for which 
weekly payments of compensation are payable by or 
on behalf of the employer pursuant to the Workers' 
Compensation and Assistance Act 1981 (the Act) as 
amended or replaced from time to time. 

(2) "Accident pay" means a weekly payment of 
an amount being the difference between the weekly 
amount of compensation paid to the employee 
pursuant to the Act and the employee's appropriate 
38 hour rate under this award and accrued entitle- 
ments as prescribed in Clause 5.—Hours or Clause 
16.—Shift Work of this award or, where the 
incapacity is for a period of less than one week, the 
difference between the amount of compensation 
and the award rate for that period. 

(3) An employer shall pay, or cause to be paid, 
accident pay during the incapacity of the employee 
within the meaning of the Act until such incapacity 
ceases or until the expiration of a period of 26 weeks 
from the date of injury, whichever event shall first 
occur. 

(4) The liability of the employer to pay accident 
pay in accordance with this clause shall arise as at 
the date of the injury or accident in respect of which 
compensation is payable under the Act and the 
termination of the employee's employment for any 
reason during the period of any incapacity shall in 
no way affect the liability of the employer to pay 
accident pay as provided in this clause. 

(5) In the event that the employee receives a lump 
sum in redemption of weekly payments under the 
Act, the liability of the employer to pay accident pay 
as herein provided shall cease from the date of such 
redemption. 

(6) An employer may at any time apply to the 
Western Australian Industrial Relations Commis- 
sion for exemption from the terms of this clause on 
the grounds that an accident pay scheme proposed 
and implemented by that employer contains pro- 
visions generally not less favourable to his 
employees than the provisions of this clause. 

6. Clause 31.—Site Allowance: Add the following new 
clause: 

31.—Site Allowance. 
The Construction, Mining and Energy Workers' 

Union of Australia — Western Australian Branch 
on behalf of its members may request an employer 
to consider a site allowance to compensate for all 
special factors and/or disabilities on a project. 

Where the parties have considered the merit of the 
claim and have agreed on a proposed rate, it shall be 
referred to the Commission for ratification. 

Where agreement cannot be reached, the parties 
shall refer the matter to the Commission which shall 
determine an appropriate rate, if any, to compen- 
sate for such special factors and/or disabilities. 
Provided however that the Commission may deter- 
mine that such site allowance shall be paid in lieu of 
any of the special rates related to conditions on the 
site as prescribed in Clause 24.—Allowances and 
Special Provisions herein. 

The Commission shall ratify or determine such 
matters on the criteria outlined in the Full Bench 
decision of the Australian Conciliation and Arbitra- 
tion Commission dated 25 February 1983 (Print 
F1957). 

Where the procedure prescribed by this subclause 
is being followed, work shall continue normally. 

A site allowance determined in accordance with 
this clause shall be deemed to be prescribed by this 
award. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

The Construction, Mining and Energy Workers' Union 
of Australia — Western Australian Branch 

and 
Master Builders' Association of Western Australia 

(Union of Employers) Perth and Others. 
Nos. 813 and 1230 of 1987. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
11th day of November 1987. 

Order. 
HAVING heard Mr D. Schapper on behalf of the appli- 
cant and Mr S. Smith on behalf of the respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Earthmoving and Construction Award 
No. 10 of 1963 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 15th day of 
October 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Delete Clause 27.—Wages and Appendix I and 

substitute therefor the following:— 

27.—Wages. 
An employer on whom this award is binding shall not 

increase the rate of wage payable to an employee on the 
10th day of March 1987, or otherwise vary the conditions 
of employment applicable to an employee on that date so 
as to increase that employer's labour costs except to the 
extent that any such increase has been authorised by the 
Commission after that date. 

The minimum rate of wage to be paid to and received 
by all employees shall be as follows: 
Classification Total Rate 

Per Week 
Part 1 $ 
(a) Engine Driver operating winch from 

pile driving rig net on pile driving  278.90 
(b) All stationary steam engine drivers 

whose work requires first or second 
class certificate   286.70 

(c) All other stationary steam engine 
drivers whose work requires third 
class certificate   274.20 

(d) Drivers of Internal Combustion 
Engines — 
(i) if under 250 bhp   282.50 
(ii) if 250 bhp or over  289.30 
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Classification Total Rate 
Per Week 

Locomotive fireman  
Boiler Attendant — 
(i) attending one boiler  
(ii) attending two boilers  
Driver of steam crane  
Scotch Derrick power crane  
Compressor driver over 30 hp  
Driver of Wayne Road Sweeper  
Additions to margins, an Engine 
Driver engaged under this Part, as 
hereinafter specified shall have his 
marginal rate increased as follows: 
(i) Attending to electric generator 

or alternator exceeding 10 kw 
capacity   

(ii) Attending to refrigerator 
compressor or compressors   

(iii) Engine Driver in charge of 
plant   

(iv) Engine Driver in charge of 
switchboard of 350 kw capacity 

266.20 
272.10 
280.30 
298.50 
268.60 
291.20 

(v) Crane Drivers engaged on building 
construction or demolition  

Part 2 Rate Per week 
Mechanical Equipment 
Classification 
Group 1 $ 
(a) Operator lance type hand sprayer  295.60 
(b) Operator aggregate dryer  295.60 
(c) Operator pre-mix drag spreader  295.60 
(d) Operator aggregate belt spreader  295.60 
(e) Operator of joint inserting machine .. 295.60 
(f) Operator concrete spray curing 

machine, self-propelled   295.60 
(g) Operator pneumatic tyre tractor 

without power operated attach- 
ments, up to and including 15 kW 
net engine power  295.60 

Group 2 
(a) Operator crawler tractor without 

power operated attachments up to 
and including Class M4   300.80 

(b) Operator crawler tractor with power 
operated attachments Class M2   300.80 

(c) Operator pneumatic tyred tractor 
without power operated attachments 
above 15 kW up to and including 60 
kW net engine power. (This includes 
tilting or one man hitch trailer)  300.80 

(d) Operator pneumatic tyred tractor 
with power operated attachments, 
up to and including 15 kW net 
engine power   300.80 

(e) Operator rear and bottom dump to 
and including two cubic metres 
struck capacity   300.80 

(f) Operator back hoe self powered (not 
self propelled)   300.80 

(g) Operator roller powered, under eight 
tonnes   300.80 
Operator roller powered, vibrating, 
under four tonnes  
Operator trenching machine of the 
small Ditch Witch type  
Operator bitumen sprayer  
Screed operator, asphalt power  

300.80 

300.80 

300.80 

300.80 

300.80 
300.80 
300.80 

Part 2 Rale p?r wee 

Mechanical Equipment '"siAoo^ 
Classification AiiowSe 
Group 2 $ 

(1) Mixer operator, asphalt plant 
(capacity of less than 10 tonnes of 
hot mix per hour)  300.80 

(m) Operator concrete spreader, 
powered, self propelled  300.80 

(n) Operator concrete finisher, powered, 
self propelled   300.80 

(0) Operator concrete finisher, powered, 
hand propelled    300.80 

(p) Second-driver — navvy and dragline 
or dredge type excavator  300.80 

Group 3 
(a) Operator crawler tractor without 

power operated attachments Class 
M5 up to and including Class M10 .. 308.40 

(b) Operator crawler tractor with power 
operated attachments Class M3 up 
to and including Class M5   308.40 

(c) Operator pneumatic tyred tractor 
without power operated attachments 
above 60kW up to and including 
150kW net engine power  308.40 

(d) Operator pneumatic tyred tractor 
with power operated attachments 
above 15kW up to and including 
60kW net engine power (not 
including tilting or one man hitch 
trailer)   308.40 

(e) Operator drawn grader  308.40 
(f) Operator trenching machine, chain 

type up to and including 1.5 metre 
depth or up to and including 300mm 
width   308.40 

(g) Operator pile driver (power operated 
winch)   308.40 

(h) Operator rear and bottom dump of 
capacity above two cubic metres 
struck capacity up to and including 
15 cubic metres struck capacity  308.40 

(1) Driver of bitumen sprayer  308.40 
(j) Operator Aggregate Loader 

(Country Roads Board, Victoria 
Model)   308.40 

(k) Operator asphalt paver  308.40 
(1) Mixer operator, asphalt plant 

(capacity of more than 10 tonnes of 
hot mix per hour)  308.40 

(m) Operator roadroller, powered eight 
tonnes and up to 20 tonnes  308.40 

(n) Operator roadroller, powered, eight 
tonnes and up to 25 tonnes  308.40 

(o) Operator roadroller, powered, 
vibrating, four tonnes and over  308.40 

(p) Locomotive driver — petrol, oil, 
pneumatic or electric driven (if 
carrying passengers an additional 
rate of 60 cents)  308.40 

(q) Operator crawler loader up to and 
including 500kg mass (see note 3) ... 308.40 

(r) Operator pneumatic tyred loader up 
to and including 30kW net engine 
power  308.40 

Group 4 
(a) Operator crawler tractor without 

power operated attachments above 
Class M10 up to and including Class 

316.90 
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Part 2 i 
Mechanical Equipment 
Classification 
Group 4 
(b) Operator crawler tractor with power 

operated attachments above Class 
M5 up to and including Class M15 .. 

(c) Operator grader power operated, 
below 36kW net engine power  

(d) Operator excavator up to and 
including 0.5 cubic metres  

(e) Operator trenching machine ladder 
type, depth greater than 1.5 metres 
up to 2.4 metres and width above 
300mm up to 450mm and bucket 
wheel trencher with equivalent 
capacity in cubic metres per hour .... 

(f) Operator pneumatic tyred tractor 
with power operated attachments 
above 60kW up to and including 
150kW net engine power  

(g) Operator self powered scraper up to 
and including 100 cubic metres 
struck capacity   

(h) Operator rear and bottom dump 
above 15 cubic metres struck 
capacity up to and including 30 
cubic metres struck capacity  

(i) Operator pneumatic tyred tractor 
without power operated attachments 
above 150kW up to and including 
500kW net engine power  

0) Operator crawler loader above 
5 000kg mass up to and including 
15 000kg mass (see note 3)  

(k) Operator pneumatic tyred loader 
above 30kW up to and including 
105kW net engine power  

(1) Operator roadroller, powered, over 
25 tonnes   

(m) Operator special track laying, fixing 
or levelling machine (employed on 
railway construction in WA)  

Rate per week 
inclusive of 

$14.00 
Industry 

Allowance 
$ 

316.90 

316.90 

316.90 

316.90 

316.90 

316.90 

316.90 

316.90 

Group 5 
(a) Operator crawler tractor with power 

operated attachments above Class 
M15 and up to and including Class 
M30   

(b) Operator grader power operated 
35kW up to and including 70kW net 

Operator pneumatic tyred tractor 
with power operated attachments 
above 150kW up to and including 

Operator self powered scraper above 
10 cubic metres struck capacity up 
to and including 20 cubic metres 

(e) Operator excavator above 0.5 cubic 
metres up to and including 2.2 cubic 
metres. (This group including 
Gradall.)   321.00 

(f) Operator trenching machine ladder 
type, greater than 2.4 metres depth, 
and minimum 450mm width and 
bucket wheel trench equivalent in 
cubic metres per hour   321.00 

(g) Operator rear and bottom dump 
above 30 cubic metres struck 
capacity up to and including 60 
cubic metres struck capacity  321.00 

Part 2 Rate per wee! 
Mechanical Equipment In$i4ooof 

Classification industry Allowance 
Group 5 s 
(h) Operator crawler loader above 

15 000kg mass and up to and 
including 30 000kg mass (see 
note 3)  321.00 

(i) Operator pneumatic tyred loader 
over 105kW up to and including 
200kW net engine power  321.00 

(j) Operator crawler tractor without 
power operated attachments above 
Class M30 up to and including 
60 000kg mass   321.00 

Group 6 
(a) Operator excavator above 2.2 cubic 

metres struck bucket capacity up to 
and including 5.5 cubic metres 
struck capacity   327.50 

(b) Operator grader power operated 
above 75kW up to and including 
190kW net engine power  327.50 

(c) Operated pneumatic tyred loader 
above 200kW up to and including 
500kW net engine power  327.50 

(d) Operator crawler tractor with power 
operated attachment, above Class 
M30 up to and including 60 000kg 
mass   327.50 

(e) Operator crawler loader above 
30 000kg mass up to and including 
60 000kg mass (see note 3)  327.50 

(f) Operator rear and bottom dump 
above 60 cubic metres struck 
capacity up to and including 120 
cubic metres struck capacity  327.50 

(g) Operator self power scraper above 
20 cubic metres struck capacity up 
to and including 50 cubic metres 
struck capacity   327.50 

Special Work: A driver operating a tractor 
fitted with a blade and using such blade in 
breaking trail in heavy sidling country shall be 
paid an additional allowance of seven cents 
per hour for each day or part of a day in 
which he is so occupied. 
Part 2A — Mobile Crane Drivers 
Operator of Mobile Crane with lifting capacity of: 

327.50 

327.50 

1. Up to eight tonnes  .. 313.(X) 
321.00 2. In excess of eight tonnes and not 

exceeding 15 tonnes  . 318.30 
3. In excess of 15 tonnes and not 

321.00 exceeding 40 tonnes  . 324.00 
4. In excess of 40 tonnes and not 

exceeding 80 tonnes  . 328.80 
5. In excess of 80 tonnes and not 

321.00 exceeding 100 tonnes  . 332.80 
6. In excess of 100 tonnes and not 

exceeding 140 tonnes  . 338.40 

321.00 
7. In excess of 140 tonnes and not 

exceeding 180 tonnes  . 346.40 
8. In excess of 180 tonnes and not 

exceeding 220 tonnes  . 355.50 
9. In excess of 220 tonnes  . 368.60 

Note: Mobile cranes are defined as those mounted on a 
specially designed chassis or a lorry and capable of load 
manipulation, slewing, and travelling under their own 
power. Mobile cranes constructed as an attachment to or 
modification of a tractor, fall into the appropriate group 
for the tractor with power operated attachment. 

The rates prescribed in Parts 2 and 2A of this clause 
include an industry allowance of $14.00 per week to 
compensate for the disabilities usually associated with 
earth moving and construction work. 
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1. (a) Crawler Tractors are classified in accordance 
with the proposed Australian Standard — "Classifica- 
tion of Crawler Tractor by Mass" as follows: 

Class Shipping Mass — Kilograms 
M2 over 1000 up to 2000 
M3 over 2000 up to 3000 
M4 over 3000 up to 4000 
M5 over 4000 up to 5000 
M10 over 7000 up to 10000 
M15 over 10000 up to 15000 
M30 over 25000 up to 30000 
M50 over 40000 up to 50000 

(b) Crawler Tractors above 50 000kg mass are 
classified as indicated in the wages table of this clause. 

2. The classification of pneumatic tyred tractors and 
pneumatic tyred loaders is based on the proposed 
Australian Standard for Metric Tractor Classification. 

3. Crawler Tractor front-end loaders are to be 
classified by using the mass of the tractor, including the 
loader attachment in lieu of the bare shipping mass. 

4. Self propelled rollers are classified by mass 
complete, including maximum ballast. 

5. Mobile cranes constructed as an attachment to or 
modification of a tractor, fall into the appropriate group 
for the tractor with power operated attachment. 

6. Tractors without power operated attachment 
includes tractors: 

(i) with power operated attachments not in use; 
and 

(ii) with items which, although they have a power- 
unit of their own are not controlled by the 
operator of the tractor except for starting and 
stopping (for example — Drawn Vibrating 
Roller). 

7. Back hoe when attached to a tractor shall be 
considered as a power operated attachment to the 
tractor. 

8. Reference to bituminous surfacting equipment or 
Materials includes tar, sprayed work and hot mix work. 
Part3 Total Rate 

Per Week 
$ 

Rates additional to and cumulative with any 
other rate specified for the employee: 

(1) Employee operating side loader (truck 
mounted)   1.10 

(2) Employee operating mechanical bucket 
type loader, truck or tractor mounted  1.10 

(3) Employee in charge of plant (as 
defined)   18.10 

Employee in charge of plant means — 
(a) when two or more employees are employed at 

the plant at the one time, the employee who is 
invested with the superintendence and 
responsibility or who has to accept the super- 
intendence and responsibility; or 

(b) an employee who is invested with the super- 
intendence and responsibility or who has to 
accept the superintendence and responsibility 
over one or more other employees; or 

(c) when he is the only person of his class employed 
on the plant the employee who does the general 
repair work of the plant in addition to the work 
of operating, but not when he merely assists a 
fitter or engineer to do such work; or 

(d) where shifts are worked the employee who is 
directed to carry out the general repair work of 
the plant in addition to the work of operating, 
but not when he merely assists a fitter or 
engineer to do such work. 

♦Minimum Wage — Adult Males and Females: Not- 
withstanding the provisions of this award, no employee 
(including an apprentice), 21 years of age or over, shall 
be paid less than $216.00 per week as his ordinary rate of 
pay in respect of the ordinary hours of work prescribed 

by this award, but that minimum rate of pay does not 
apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less 
than $216.90. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual 
leave, sick leave, long service leave and any other leave 
prescribed by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a per- 
centage, fraction or multiple of the ordinary rate of pay, 
it shall be calculated upon the rate prescribed in this 
award for the classification in which the worker is 
employed. 

Appendix I. 
1. This Appendix shall apply to employees who 

perform work within the scope of the award on: 
(a) the construction, erection, repair, renovation, 

maintenance, ornamentation or demolition of 
a large industrial undertaking or any large civil 
engineering project, or 

(b) the construction, erection, repair, renovation, 
maintenance, ornamentation or demolition of 
any multistorey building. 

In the event of any disagreement arising concerning 
the application of this Appendix the matter shall be 
referred to a Board of Reference for determination. 

2. In lieu of the rates of wage prescribed in Parts 2 and 
2A of Clause 27.—Wages of this award the following 
rates shall apply. 
Part 2 — Mechanical Equipment. 

Classification 
Group 1 
(a) Operator lance type hand sprayer ... 358.90 
(b) Operator aggregate dryer  358.90 
(c) Operator pre-mix drag spreader  358.90 
(d) Operator aggregate belt spreader  358.90 
(e) Operator of joint inserting machine .. 358.90 
(f) Operator concrete spray curing 

machine, self-propelled   358.90 
(g) Operator pneumatic tyred tractor 

without power operated attach- 
ments, up to and including 15kW 
net engine power  358.90 

Group 2 
(a) Operator crawler tractor without 

power operated attachments up to 
and including Class M4   366.90 

(b) Operator crawler tractor with power 
operated attachments Class M2   366.90 

(c) Operator pneumatic tyred tractor 
without power operated attachments 
above 15kW up to and including 
60kW net engine power. (This 
includes tilting or one man hitch 
trailer.)   366.90 

(d) Operator pneumatic tyred tractor 
with power operated attachments, 
up to and including 15 kW net 
engine power   366.90 

(e) Operator rear and bottom dump up 
to and including two cubic metres 
struck capacity   366.90 

(f) Operator back hoe self powered (not 
self propelled)   366.90 

(g) Operator roller powered, under eight 
tonnes   366.90 

(h) Operator roller powered, vibrating, 
under four tonnes  366.90 
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Rate per week 
Inclusive of 

$14.00 
Industry 

Allowance 
$ 

Classification 
Group 2 
(i) Operator trenching machine of the 

small Ditch Witch type  366.90 
(j) Operator bitumen sprayer  366.90 
(k) Screed operator, asphalt power  366.90 
(1) Mixer operator, asphalt plant 

(capacity of less than 10 tonnes of 
hot mix per hour)  366.90 

(m) Operator concrete spreader, 
powered, self propelled   366.90 

(n) Operator concrete finisher, powered, 
self propelled   366.90 

(0) Operator concrete finisher, powered, 
hand propelled   366.90 

(p) Second-driver — navvy and dragline 
or dredge type excavator  366.90 

Group 3 
(a) Operator crawler tractor without 

power operated attachments Class 
M5 up to and including Class M10 .. 375.30 

(b) Operator crawler tractor with power 
operated attachments Class M3 up 
to and including Class M5   375.30 

(c) Operator pneumatic tyred tractor 
without power operated attachments 
above 60kW up to and including 
150kW net engine power  375.30 

(d) Operator pneumatic tyred tractor 
with power operated attachments 
above 15kW up to and including 
60kW net engine power (not 
including tilting or one man hitch 
trailer)   375.30 

(e) Operator drawn grader  375.30 
(f) Operator trenching machine, chain 

type up to and including 1.5 metre 
depth or up to and including 300mm 
width   375.30 

(g) Operator pile driver (power operated 
winch)   375.30 

(h) Operator rear and bottom dump of 
capacity above two cubic metres 
struck capacity up to and including 
15 cubic metres struck capacity  375.30 

(1) Driver of bitumen sprayer  375.30 
0) Operator, aggregate loader (Country 

Roads Board, Victoria Model)  375.30 
(k) Operator asphalt paver  375.30 
(1) Mixer operator, asphalt plant 

(capacity of more than 10 tonnes of 
hot mix per hour)  375.30 

(m) Operator roadroller, powered, eight 
tonnes and up to 20 tonnes  375.30 

(n) Operator roadroller, powered, eight 
tonnes and up to 25 tonnes  375.30 

(o) Operator roadroller, powered, 
vibrating, four tonnes and over  375.30 

(p) Locomotive driver — petrol, oil, 
pneumatic or electric driven (if 
carrying passengers an additional 
rate of 60 cents)  375.30 

(q) Operator crawler loader up to and 
including 500kg mass (see note 3) ... 375.30 

(r) Operator pneumatic tyred loader up 
to and including 30kW net engine 
power  375.30 

Classification 
Group 4 
(a) Operator crawler tractor without 

power operated attachments above 
Class M10 up to and including Class 
M30   

(b) Operator crawler tractor with power 
operated attachments above Class 
M5 up to and including Class M15 .. 

(c) Operator grader power operated, 
below 35kW net engine power  

(d) Operator excavator up to and 
including 0.5 cubic metres  

(e) Operator trenching machine ladder 
type, depth greater than 1.5 metres 
up to 2.4 metres and width above 
300mm up to 450mm and bucket 
wheel trencher with equivalent 
capacity in cubic metres per hour .... 

(f) Operator pneumatic tyred tractor 
with power operated attachments 
above 60kW up to and including 
150kW net engine power  

(g) Operator self powered scraper up to 
and including 100 cubic metres 
struck capacity   

(h) Operator rear and bottom dump 
above 15 cubic metres struck 
capacity up to and including 30 
cubic metres struck capacity  

(i) Operator pneumatic tyred tractor 
without power operated attachment 
above 150kW up to and including 
50QkW net engine power  

(j) Operator crawler loader above 
5 000kg mass up to and including 
15 000kg mass (see note 3)  

(k) Operator pneumatic tyred loader 
above 30kW up to and including 
105kW net engine power  

(1) Operator roadroller, powered, over 
25 tonnes   

(m) Operator special track laying, fixing 
or levelling machine (employed on 
railway construction in WA)  

Group 5 
(a) Operator crawler tractor with power 

operated attachments above Class 
M15 up to and including Class M30 390.20 

(b) Operator grader power operated 
35kW up to and including 70kW net 
engine power   390.20 

(c) Operator pneumatic tyred tractor 
with power operated attachments 
above 150kW up to and including 
500kW net engine power  390.20 

(d) Operator self powered scraper above 
10 cubic metres struck capacity up 
to and including 20 cubic metres 
struck capacity   390.20 

(e) Operator excavator above 0.5 cubic 
metres up to and including 2.2 cubic 
metres. (This group including 
Gradall.)   390.20 

(f) Operator trenching machine ladder 
type, greater than 2.4 metres depth, 
and minimum 450mm width and 
bucket wheel trencher equivalent in 
cubic metres per hour  390.20 
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Classification 
Group 5 

Rate per week 
Inclusive of 

$14.00 
Industry 

Allowance 
S 

(g) Operator rear and bottom dump 
above 30 cubic metres struck 
capacity up to and including 60 
cubic metres struck capacity  390.20 

(h) Operator crawler loader above 
15 000kg mass up to and including 
30 000kg mass (see note 3)   390.20 

(i) Operator pneumatic tyred loader 
over 105kW up to and including 
20QkW net engine power  390.20 

(j) Operator crawler tractor without 
power operated attachments above 
Class M30 up to and including 
60 000kg mass  390.20 

Group 6 
(a) Operator excavator above 2.2 cubic 

metres struck bucket capacity up to 
and including 5.5 cubic metres 
struck bucket capacity  398.20 

(b) Operator grader power operated 
above 76kW up to and including 
190kW net engine power  398.20 

(c) Operated pneumatic tyred loader 
above 200kW up to and including 
500kW net engine power  398.20 

(d) Operator crawler tractor with power 
operated attachments, above Class 
M30 up to and including 60 000kg 
mass   398.20 

(e) Operator crawler loader above 
30 000kg mass up to and including 
60 000kg mass (see note 3)  398.20 

(f) Operator rear and bottom dump 
above 60 cubic metres struck 
capacity up to and including 120 
cubic metres struck capacity  398.20 

(g) Operator self power scraper above 
20 cubic metres struck capacity up 
to and including 50 cubic metres 
struck capacity  398.20 

Special Work: A driver operating a tractor 
fitted with a blade and using such blade in 
breaking trail in heavy sidling country shall be 
paid an additional allowance of seven cents 
per hour for each day or part of a day in 
which he is so occupied. 
Part 2A — Mobile Crane Drivers. 
Operator of Mobile Crane with lifting 
capacity of: 

1. Up to eight tonnes  379.40 
2. In excess of eight tonnes and not 

exceeding 15 tonnes  386.30 
3. In excess of 15 tonnes and not 

exceeding 40 tonnes  394.40 
4. In excess of 40 tonnes and not 

exceeding 80 tonnes  400.50 
5. In excess of 80 tonnes and not 

exceeding 100 tonnes  405.40 
6. In excess of 100 tonnes and not 

exceeding 140 tonnes  412.50 
7. In excess of 140 tonnes and not 

exceeding 180 tonnes  421.90 
8. In excess of 180 tonnes and not 

exceeding 220 tonnes  434.40 
9. In excess of 220 tonnes  450.80 

The rates prescribed in this Appendix include an 
industry allowance of $14.00 per week to compensate for 
the disabilities usually associated with earth moving and 
construction work. 

ENGINE DRIVERS (GENERAL) AWARD 
No. 21A of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

The Construction, Mining and Energy Workers' Union 
of Australia — Western Australian Branch 

and 
Master Builders' Association of Western Australia 

(Union of Employers) Perth and Others. 
No. 1154 of 1987. 

ENGINE DRIVERS (GENERAL) AWARD 
No. 21A of 1977. 

Engine Drivers Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
11th day of November 1987. 

Order. 
HAVING heard Mr D. Schapper on behalf of the appli- 
cant and Mr S. Smith on behalf of the respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Engine Drivers (General) Award No. 
21A of 1977 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 1st day of July 
1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.l Senior Commissioner. 

Schedule. 
Clause 19.—Wages: Delete subclause (3) and 

substitute therefor the following: 
(3) Industry Allowance — 

(a) In addition to the rates prescribed in this 
clause an amount of $13.50 per week shall 
be paid to workers engaged under this 
award in rock quarries, limestone quarries 
and sand pits to compensate for dust and 
climatic conditions when working in the 
open and for deficiencies in general 
amenities and facilities. Provided that 
workers in the limestone quarries of 
Cockburn Cement Limited shall be paid 
an amount of 33 cents per hour in lieu of 
the $13.50 per week referred to in this 
subclause. 

(b) (i) In addition to the rates prescribed 
in this clause a driver of an 
overhead electric crane, mobile 
crane, front end loader or tractor, 
employed by Cockburn Cement 
Limited shall, subject to as herein- 
after provided, be paid an 
allowance of 13 cents per hour, 

(ii) The allowance prescribed in this 
paragraph is to compensate for the 
extra duties, including servicing 
and re-fuelling of machines, 
associated with the work practices 
of Cockburn Cement Limited and 
shall be paid for each hour worked 
in a quarry, or for each hour 
worked elsewhere on shifts other 
than day shift Monday to Friday. 
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ENGINEERING TRADES (GOVERNMENT) 
AWARD Nos. 29, 30 and 31 of 1961 and 3 of 1962. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1240 of 1987. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Applicant and Minister 
for Works and Others, Respondents. 

Order. 
HAVING heard Dr J. Crouch on behalf of the applicant 
and Mr J. Ross on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the Western Australian Egg Marketing 
Board be added as a named respondent to the 
Second Schedule — List of Respondents in the 
Engineering Trades (Government) Award Nos. 29, 
30 and 31 of 1961 and 3 of 1962. 

Dated at Perth this 20th day of November 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

ESPERANCE PORT AUTHORITY SALARIES, 
ALLOWANCES AND CONDITIONS AGREEMENT 

No. PSA AG3 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Esperance Port Authority 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2322 of 1987. 

ESPERANCE PORT AUTHORITY, SALARIES, 
ALLOWANCES AND CONDITIONS 

AGREEMENT 1976. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Esperance Port Authority Salaries, 
Allowances and Conditions Agreement 1976 as 
amended be further amended in accordance with the 
following Schedule with effect on and from the 30th 
day of October 1987. 

Schedule. 
1. Clause 8.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
8.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

GERALDTON PORT AUTHORITY SALARIES, 
ALLOWANCES AND CONDITIONS AGREEMENT 

No. PSA AGS of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Geraldton Port Authority 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2307 of 1987. 

GERALDTON PORT AUTHORITY SALARIES, 
ALLOWANCES AND CONDITIONS 

AGREEMENT 1976. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Geraldton Port Authority Salaries, 
Allowances and Conditions Agreement 1976 as 
amended be further amended in accordance with the 
following Schedule with effect on and from the 30th 
day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 8.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
8.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

[L.S.] 
(Sgd.) G.L. FIELDING, 

Public Service Arbitrator. 
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GOVERNMENT OFFICERS (HERD 
IMPROVEMENT SERVICE) AWARD 

No. PSA All of 1986. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — Variation of an Award. 

Herd Improvement Service of Western Australia 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2303 of 1987. 

GOVERNMENT OFFICERS (HERD 
IMPROVEMENT SERVICE) AWARD 1987. 

Government Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Government Officers (Herd 
Improvement Services) Award 1987 as amended be 
further amended in accordance with the following 
Schedule with effect on and from the 30th day of 
October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 8.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
8.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

KARRAKATTA CEMETERY, ADMINISTRATIVE 
CLERICAL AND GENERAL OFFICERS, 

SALARIES, ALLOWANCES AND CONDITIONS 
AGREEMENT No. PSA AG14 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

The Trustees of the Karrakatta Cemetery 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2313 of 1987. 

KARRAKATTA CEMETERY, ADMINISTRATIVE 
CLERICAL AND GENERAL OFFICERS 

SALARIES, ALLOWANCES AND CONDITIONS 
AGREEMENT 1984. 

Government Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

67 W.A.I.G. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Karrakatta Cemetery, Administrative, 
Clerical and General Officers Salaries Allowances 
and Conditions Agreement 1984 as amended be 
further amended in accordance with the following 
Schedule with effect on and from the 30th day of 
October 1987. 

(Sgd.) G.L. FIELDING, 
[L. S. ] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Attendance: Delete this clause 

and insert in lieu thereof: 
6.—Hours of Attendance. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

KINGS PARK BOARD, ADMINISTRATIVE, 
CLERICAL, GENERAL AND PROFESSIONAL 

OFFICERS, SALARIES, ALLOWANCES 
AND CONDITIONS AGREEMENT 

No. PSA AG2 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

The Kings Park Board 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2315 of 1987. 

KINGS PARK BOARD, ADMINISTRATIVE, 
CLERICAL, GENERAL AND PROFESSIONAL 

OFFICERS, SALARIES, ALLOWANCES 
AND CONDITIONS AGREEMENT 

No. PSA AG2 of 1984. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Kings Park Board, Administrative, 
Clerical, General and Professional Officers, 
Salaries, Allowances and Conditions Agreement 
1984 as amended be further amended in accordance 
with the following Schedule with effect on and from 
the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 
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Schedule. 
1. Clause 6.—Hours of Attendance: Delete this clause 

and insert in lieu thereof: 

6.—Hours of Attendance. 
The hours of duty shall be as contained in 

Administrative Instruction 701 made under the 
Public Service Act 1979. 

LAMB MARKETING BOARD OF 
WESTERN AUSTRALIA ADMINISTRATIVE, 

CLERICAL AND GENERAL SALARIES, 
ALLOWANCES AND CONDITIONS AGREEMENT 

No. PSA AG22 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Lamb Marketing Board of Western Australia 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2298 of 1987. 

LAMB MARKETING BOARD OF 
WESTERN AUSTRALIA ADMINISTRATIVE, 

CLERICAL AND GENERAL SALARIES, 
ALLOWANCES AND CONDITIONS 

AGREEMENT 1984. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Lamb Marketing Board of Western 
Australia Administrative, Clerical and General 
Salaries Allowances and Conditions Agreement 
1984 as amended be further amended in accordance 
with the following Schedule with effect on and from 
the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

LEGAL AID COMMISSION OF 
WESTERN AUSTRALIA ADMINISTRATIVE 
AND CLERICAL SALARIES, ALLOWANCES 

AND CONDITIONS AGREEMENT 
No. PSA AG4 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Legal Aid Commission of Western Australia 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2300 of 1987. 

LEGAL AID COMMISSION OF 
WESTERN AUSTRALIA ADMINISTRATIVE 
AND CLERICAL SALARIES, ALLOWANCES 

AND CONDITIONS AGREEMENT 1981. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Legal Aid Commission of Western 
Australia Administrative and Clerical Salaries 
Allowances and Conditions Agreement 1981 as 
amended be further amended in accordance with the 
following Schedule with effect on and from the 30th 
day of October 1987. 

(Sgd.) G.L. FIELDING, 
[U.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Attendance: Delete this clause 

and insert in lieu thereof: 
6.—Hours of Attendance. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

Schedule. 
1. Clause 6.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
6.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 
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LEGAL AID COMMISSION OF 
WESTERN AUSTRALIA PROFESSIONAL 

OFFICERS SALARIES, ALLOWANCES 
AND CONDITIONS AGREEMENT 

No. PSA AGS of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Legal Aid Commission of Western Australia 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2312 of 1987. 

LEGAL AID COMMISSION OF 
WESTERN AUSTRALIA PROFESSIONAL 

OFFICERS SALARIES, ALLOWANCES 
AND CONDITIONS AGREEMENT 1981. 

Government Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Legal Aid Commission of Western 
Australia Professional Officers Salaries Allowances 
and Conditions Agreement 1981 as amended be 
further amended in accordance with the following 
Schedule with effect on and from the 30th day of 
October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Attendance: Delete this clause 

and insert in lieu thereof: 
6.—Hours of Attendance. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

THE LIBRARY BOARD OF 
WESTERN AUSTRALIA SALARIES 
AND ALLOWANCES AGREEMENT 

No. PSA AG9 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Library Board of Western Australia 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2306 of 1987. 

LIBRARY BOARD OF 
WESTERN AUSTRALIA, SALARIES, 
ALLOWANCES AGREEMENT 1982. 

Government Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Library Board of Western Australia 
Salaries and Allowances Agreement 1982 as 
amended be further amended in accordance with the 
following Schedule with effect on and from the 30th 
day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 11.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
11.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

MAIN ROADS DEPARTMENT 
(ADMINISTRATIVE, PROFESSIONAL, CLERICAL 

AND GENERAL) ALLOWANCES AND 
CONDITIONS OF SERVICE AGREEMENT 

No. PSA AG25 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Main Roads Department 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2318 of 1987. 
MAIN ROADS DEPARMENT 

(ADMINISTRATIVE, PROFESSIONAL, CLERICAL 
AND GENERAL) ALLOWANCES AND 

CONDITIONS OF SERVICE AGREEMENT 1984. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Main Roads Department 
(Administrative, Professional, Clerical and 
General) Allowances and Conditions of Service 
Agreement 1984 as amended be further amended in 
accordance with the following Schedule with effect 
on and from the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 4.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
4.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

MINISTERIAL OFFICERS 
(ADMINISTRATIVE, CLERICAL AND GENERAL) 

SALARIES, ALLOWANCES AND 
CONDITIONS AGREEMENT 

No. PSA AG102 of 1971. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Hon Premier and Others 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2299 of 1987. 

MINISTERIAL OFFICERS 
(ADMINISTRATIVE, CLERICAL AND GENERAL) 

SALARIES, ALLOWANCES AND 
CONDITIONS AGREEMENT 1971. 

Government O fficers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Ministerial Officers (Administrative, 
Clerical and General) Salaries, Allowances and 
Conditions Agreement 1971 as amended be further 
amended in accordance with the following Schedule 
with effect on and from the 30th day of October 
1987. 
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Schedule. 
1. Clause 7.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
7.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

THE NATIONAL TRUST OF AUSTRALIA (WA) 
ADMINISTRATIVE, CLERICAL AND GENERAL 

SALARIES, ALLOWANCES AND 
CONDITIONS AGREEMENT 

No. PSA AG23 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

The National Trust of Australia (WA) 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2323 of 1987. 

THE NATIONAL TRUST OF AUSTRALIA (WA) 
ADMINISTRATIVE, CLERICAL AND GENERAL 

SALARIES, ALLOWANCES AND 
CONDITIONS AGREEMENT 1983. 

Government Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the National Trust of Australia (WA) 
Administrative, Clerical and General Salaries, 
Allowances and Conditions Agreement 1983 as 
amended be further amended in accordance with the 
following Schedule with effect on and from the 30th 
day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
6.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

[L.S.] 
(Sgd.) G.L. FIELDING, 

Public Service Arbitrator. 
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NURSES BOARD OF WESTERN AUSTRALIA, 
ADMINISTRATIVE, CLERICAL, GENERAL AND 

PROFESSIONAL SALARIES, ALLOWANCES 
AND CONDITIONS AGREEMENT 

No. PSA AG18 of 1972. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Nurses Board of Western Australia 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2305 of 1987. 

NURSES BOARD OF WESTERN AUSTRALIA, 
ADMINISTRATIVE, CLERICAL, GENERAL AND 

PROFESSIONAL SALARIES, ALLOWANCES 
AND CONDITIONS AGREEMENT 1972. 

Government Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Nurses Board of Western Australia, 
Administrative, Clerical, General and Professional 
Salaries, Allowances and Conditions Agreement 
1972 as amended be further amended in accordance 
with the following Schedule with effect on and from 
the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 8.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
8.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

NURSES (SILVER CHAIN ASSOCIATION) AWARD 
No. 14 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — variation to award. 

Silver Chain Nursing Association Inc 
and 

The Royal Australian Nursing Federation 
Industrial Union of Workers, Perth. 

No. 192 of 1987. 

NURSES (SILVER CHAIN ASSOCIATION) AWARD 
No. 14 of 1965. 

Nurses Health and 
Welfare 

COMMISSIONER J.A. NEGUS. 
11th day of November 1987. 

Order. 
HAVING heard Mrs P. Bentley on behalf of the appli- 
cant and Ms H. Handmer on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Nurses (Silver Chain Association) 
Award No. 14 of 1965 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 11th day of 
November 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Following "29.—Effect 

of 38-Hour Week" insert "30.—Bush Nursing Posts — 
Availability Allowance and Special Leave". 

2. Clause 8.—Engagement: Delete this clause and 
insert in lieu thereof the following clause:— 

8.—Engagement. 
(1) An employee who is engaged for service in a 

locality which is so distant from the employee's 
usual place of residence that it would require him or 
her to transfer to a new place of residence shall be 
entitled to reimbursement for costs incurred in 
accordance with the provisions of this clause. 

(2) (a) An employee who is engaged to work in a 
locality which is no less distant from the employee's 
normal place of residence than the distance from 
Kalgoorlie to Perth may elect to fly to the locality; if 
the employee elects to fly to the locality, the 
employer shall pay for the airfare in advance. 

(b) Notwithstanding the provisions of paragraph 
(a) of this subclause, an employee may elect to drive 
his or her own vehicle to the work locality, if the 
employee elects to drive to the locality, the employer 
shall pay the employee in accordance with Clause 
20.—Motor Cars and Allowances of this Award. 

(3) If, in the course of travelling to the new work 
locality, it is necessary for the employee to stay 
overnight in a hotel, motel or other similar form of 
accommodation, the employee shall be reimbursed 
for all reasonable expenses incurred. 

(4) An employee who is engaged in accordance 
with subclause (1) of this clause shall be reimbursed 
the costs incurred for the removal and transport of 
the employee's personal effects to the new locality. 

(5) (a) An employee who remains in the service of 
the employer for the period for which he or she is 
engaged shall, upon the expiration of the contract of 
service, receive the accommodation and travel 
allowances specified in subclauses (2) and (3) of this 
clause to return to his or her usual place of 
residence. 

(b) If no fixed period of employment is stipulated, 
an employee who remains in the service of the 
employer for six months or more shall, upon the 
termination of the contract of service, receive the 
accommodation and travel allowances specified in 
subclauses (2) and (3) of this clause to return to his 
or her usual place of residence. 

3. Following Clause 29.—Effect of 38-Hour Week 
insert the following:— 

30.—Bush Nursing Posts — Availability Allowance 
and Special Leave. 

(1) Where a Registered General Nurse is required 
to work at any of the Bush Nursing Posts or Medical 
Centres operated by the employer, he/she shall be 
paid the availability allowance and be entitled to the 
special leave specified in this clause in lieu of the 
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provisions of subclauses (12), (13) and (14) of Clause 
10.—Hours of Duty, On Call and Overtime of this 
award. 

(2) For the purposes of this clause, nursing posts 
and medical centres shall be grouped as follows:— 

Group 1. Beacon 
Dowerin 
Eneabba 
Hyden 
Bencubbin 
Koorda 
Leeman 

Group 2. Jurien 
Lancelin 
Abrolhos 
Mingenew 
Walpole 
Eucla 
Kalbarri 
Denham 

(3) Subject to subclauses (1) and (2) of this clause, 
the following availability allowance shall be paid to 
a Registered General Nurse:— 

Group Daily Allowance Weekly 
Monday — Saturday & Total 

Friday 
$ 

Sunday 
$ 

1 5.33 10.66 48.00 
2 5.33 10.66 48.00 
3 6.89 13.78 62.00 
4 8.46 16.90 76.10 

(4) Subject to subclauses (1) and (2) of this clause, 
the following special leave shall be provided to a 
Registered General Nurse: 

Group Number of Weeks 
per annum 

1 1 
2 2 
3 2 
4 3 

Provided that special leave shall not accumulate 
for more than 12 months after accrual except by 
agreement between the nurse and the employer. 

(5) The rates of availability allowance shall 
increase in accordance with movements in the rate 
of pay for a Silver Chain Nurse 1st year of service 
specified in subclause (2) (a) of Clause 27.—Wages 
of this award. 

(6) (a) In addition to the availability allowance 
specified in subclause (3) of this clause, where a 
nurse is called out between 12 midnight on Friday 
and 12 midnight on Sunday, he/she shall be paid at 
the rate of double time calculated on the base rate 
for a minimum of one hour. 

(b) No payment shall be made for a call out at 
times other than those specified in paragraph (a) of 
this subclause. 

OIL BUNKERING BP (FREMANTLE) LIMITED 
AWARD No. 20 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, 

Western Australian Branch 
and 

BP (Fremantle) Limited. 
No. 654/2 of 1987. 

COMMISSIONER S.A. KENNEDY. 
13th day of November 1987. 

Order. 
HAVING heard Dr J. Crouch on behalf of the Applicant 
and Mr E. Hayes on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 1195 of 1986, dated 24 April 1987, have 
been complied with, and by consent, hereby orders — 

That the Oil Bunkering BP (Fremantle) Limited 
Award No. 20 of 1981 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 11th day of 
November 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 24.—Wages: Delete this clause and insert the 

following in lieu:— 
24.—Wages. 

The following shall be the actual wage per week 
payable to workers covered by this award:— 

0-1/2 6 mths 2 yrs 3 yrs Over Year 
$ 

-2 yrs 
$ 

-3 yrs 
$ 

-5 yrs 
$ 

5 yrs 
$ 

(i) Bunkering Operator 443.80 448.90 453.90 459.20 464.40 
(2) Trainee Bunkering 

Operator 428.20 433.20 438.40 443.80 449.00 
(3) Bunkering Attendant 373.30 377.80 382.20 387.30 392.30 
(4) Bunkering Attendant 

(Installation) 383.30 387.70 392.60 397.30 402.10 
The additional margin payable to a worker who is 

required to operate a vehicle hoist for which a 
licence is necessary, provided that the employee 
holds the licence issued by the appropriate State 
authority, shall be $5.00 per week. 

Leading Hands: In addition to the rates 
prescribed in this clause, a worker placed in charge 
of three or more workers, or whilst in sole charge of 
operating facilities, shall be paid $16.10 per week. 

PERTH MINT ADMINISTRATIVE, CLERICAL 
AND GENERAL SALARIES, ALLOWANCES 

AND CONDITIONS AGREEMENT 
No. PSA AG16 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Perth Mint 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2296 of 1987. 

PERTH MINT ADMINISTRATIVE, CLERICAL 
AND GENERAL SALARIES, ALLOWANCES 

AND CONDITIONS AGREEMENT 1983. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 

Group 3. 

Group 4. 
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the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Perth Mint Administrative, Clerical and 
General Salaries, Allowances and Conditions 
Agreement 1983 as amended be further amended in 
accordance with the following Schedule with effect 
on and from the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
6.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

PERTH MINT PROFESSIONAL DIVISION 
SALARIES, ALLOWANCES AND CONDITIONS 

AGREEMENT No. PSA AG23 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Perth Mint 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2311 of 1987. 

PERTH MINT PROFESSIONAL DIVISION 
SALARIES, ALLOWANCES AND CONDITIONS 

AGREEMENT 1984. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Perth Mint Professional Division 
Salaries, Allowances and Conditions Agreement 
1984 as amended be further amended in accordance 
with the following Schedule with effect on and from 
the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
6.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

PERTH THEATRE TRUST ADMINISTRATIVE, 
CLERICAL AND GENERAL OFFICERS 

SALARIES, ALLOWANCES AND CONDITIONS 
AGREEMENT No. PSA AG12 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

The Perth Theatre Trust 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2317 of 1987. 

PERTH THEATRE TRUST ADMINISTRATIVE, 
CLERICAL AND GENERAL OFFICERS 

SALARIES, ALLOWANCES AND CONDITIONS 
AGREEMENT 1981. 

Government Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Perth Theatre Trust Administrative, 
Clerical and General Officers Salaries, Allowances 
and Conditions Agreement 1981 as amended be 
further amended in accordance with the following 
Schedule with effect on and from the 30th day of- 
October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
6.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

PORT HEDLAND PORT AUTHORITY 
SALARIES, ALLOWANCES AND CONDITIONS 

AGREEMENT No. PSA AG15 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Port Hedland Port Authority 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2304 of 1987. 

PORT HEDLAND PORT AUTHORITY 
SALARIES, ALLOWANCES AND CONDITIONS 

AGREEMENT 1976. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 
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Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Port Hedland Port Authority Salaries, 
Allowances and Conditions Agreement 1976 as 
amended be further amended in accordance with the 
following Schedule with effect on and from the 30th 
day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 8.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
8.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

PUBLIC SERVICE COMPANY ALLOWANCE 
AGREEMENT No. PSA AG2 of 1985. 

PUBLIC SERVICE PROPERTY ALLOWANCE 
AWARD No. PSA 4 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement 

Section 40 — Variation of an Award. 

The Public Service Board 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2334 of 1987 and No. PSA 2336 of 1987. 

PUBLIC SERVICE CAMPING ALLOWANCE 
AGREEMENT 1985. 

PUBLIC SERVICE PROPERTY ALLOWANCE 
AWARD 1981. 

Government Officers State Government 
Administration. 

COMMISSIONER G.L. FIELDING. 
13th day of November 1987. 

Award variations — wording changes — consequences 
of Equal Opportunity Act 1984 — by consent — 
Agreement and Award varied. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: These applications seek to 
vary the Public Service Camping Allowance Agreement 
of 1985 and the Public Service Property Allowance 
Award of 1981. All the amendments are said to be 
derived from the changes to the law in this State brought 
about by reason of the provisions of the Equal Oppor- 
tunity Act of 1984, in particular section 69 (2). The 
amendments seek to remove what some see as sexist 
verbiage in the Award and to insert either the neutral 
gender or reference to both sexes where one is 
mentioned. There is really no reason why that should not 
be approved in the form in which the application has 
been made save in one respect. 

The Applicant's proposal as it relates to the Public 
Service Property Allowance Award and in particular 
Clause 5 thereof, would, in my view, have extended the 
benefit of the allowance somewhat. On the face of it, 
that would offend the Commission's current wage fixing 
Principles. The Association is aware of the problem and 
in the circumstances has suggested that the reference to 
"relative" in that subclause should be changed to read 
"dependent relative" in accordance with the existing 
definition which would now remain in the Award. I think 
that is a sensible solution, even if it might only be an 
interim one. 

In the circumstances I indicate that I am prepared to 
make an order amending both Awards in terms of the 
application subject to that one change. As with the other 
matter, the amendments are to be effective on and from 8 
November last. 

Appearances: 
Mr R.B. Farrelly on behalf of the Applicant. 
Mr R.J. Manning on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

The Public Service Board 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2334 of 1987. 

PUBLIC SERVICE CAMPING ALLOWANCE 
AGREEMENT 1985. 

Government Officers State Government 
Administration. 

COMMISSIONER G.L. FIELDING. 
13th day of November 1987. 

Order. 
HAVING heard Mr R.B. Farrelly on behalf of the Appli- 
cant and Mr R.J. Manning on behalf of the Respondent, 
the Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 and by consent, hereby 
orders — 

That the Public Service Camping Allowance 
Agreement 1985 as amended be further amended in 
accordance with the following Schedule with effect 
on and from the 8th day of November 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 5.—Camping Allowance: Delete subclauses 

(f), (g), (j) and (k) and insert in lieu thereof: 
(f) (i) An officer shall not be entitled to receive 

an allowance under this Agreement for 
periods in excess of 91 consecutive days 
unless the Board otherwise determines. 
Provided that where the provisions of 
Clause 5 of the Public Service 
Miscellaneous Allowances Award 1982 are 
availed of, such periods shall be included 
for the purposes of determining the 91 
consecutive days. 

(ii) The Board, in reviewing any claim under 
this subclause may determine an allowance 
other than is contained in this Agreement, 

(g) When camping, an officer shall be paid the 
allowance on Saturdays and Sundays if available for 
work immediately preceding and succeeding such 



2296 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

days and no deduction shall be made under these 
circumstances when an officer does not spend the 
whole or part of the weekend in camp, provided that 
the provisions of Clause 5 of the Public Service 
Miscellaneous Allowances Award 1982 are not 
availed of by the Officer. 

(j) Whenever an officer provided with a caravan 
is obliged to park the caravan in a caravan park, the 
officer shall be reimbursed the rental charges paid to 
the authority controlling the caravan park, in 
addition to the payment of camping allowance. 

(k) Where an officer, who is not supplied with 
camping equipment by the Department, hires such 
equipment as is reasonable and necessary, the 
officer shall be reimbursed such hire charges, in 
addition to the payment of camping allowances. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

The Public Service Board 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2336 of 1987. 

PUBLIC SERVICE PROPERTY ALLOWANCE 
AGREEMENT 1981. 

Government Officers State Government 
Administration. 

COMMISSIONER G.L. FIELDING. 
13th day of November 1987. 

Order. 
HAVING heard Mr R.B. Farrelly on behalf of the Appli- 
cant and Mr R. J. Manning on behalf of the Respondent, 
the Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 and by consent, hereby 
orders — 

That the Public Service Property Allowance 
Agreement 1981 as amended be further amended in 
accordance with the following Schedule with effect 
on and from the 8th day of November 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 4.—Definitions: 
(a) After the definition for "Agent" insert the 

following: 
"De Facto Spouse" means a person of the 

opposite sex to the officer who lives with the officer 
as the husband or wife of the officer on a bona fide 
domestic basis, although not legally married to that 
person. 

(b) Insert the following at the end of the clause: 
"Spouse" means an officer's spouse including de 

facto spouse. 
2. Clause 5.—Property Allowance: Delete this clause 

and insert in lieu thereof: 
(1) When an officer is transferred from one 

locality to another in the public interest or in the 
ordinary course of promotion or transfer, or on 
account of illness due to causes over which the 
officer has no control, the officer shall be entitled to 
be paid a property allowance for reimbursement of 
expenses incurred by the officer — 

(a) In the sale of a residence in the officer's 
former locality, which, at the date on 

which the officer received notice of 
transfer to a new locality:— 

(i) the officer owned and occupied; or 
(ii) the officer was purchasing under a 

contract of sale providing for 
vacant possession; or 

(iii) the officer was constructing for the 
officer's own permanent 
occupation, on completion of con- 
struction; and 

(b) In the purchase of a residence or land for 
the purpose of erecting a residence thereon 
for the officer's own permanent occupa- 
tion in the new locality. 

(2) An officer shall be reimbursed such following 
expenses as are incurred in relation to the sale of a 
dwelling/house: 

(i) If the officer engaged an agent to sell the 
dwelling/house on the officer's behalf — 
50 per cent of the amount of the commis- 
sion paid to the agent in respect of the sale 
of the dwelling/house; 

(ii) if a solicitor was engaged to act for the 
officer in connection with the sale of the 
dwelling/house — the amount of the pro- 
fessional costs and disbursements 
necessarily incurred and paid to the 
solicitor in respect of the sale of the 
dwelling/house; 

(iii) if the land on which the dwelling/house is 
created was subject to a first mortgage and 
that mortgage was discharged on the sale, 
then an officer shall, if, in a case where a 
solicitor acted for the mortgagee in respect 
of the discharge of the mortgage and the 
officer is required to pay the amount of 
professional costs and disbursements 
necessarily incurred by the mortgagee in 
respect of the discharge of the mortgage — 
the amount so paid by the officer; 

(iv) if the officer did not engage an agent to sell 
the dwelling/house on his or her behalf — 
the amount of the expenses reasonably 
incurred by the officer in advertising the 
dwelling/house for sale. 

(3) An officer shall be reimbursed such following 
expenses as are incurred in relation to the purchase 
of a dwelling/house: 

(i) if a solicitor or settlement agent was 
engaged to act for the officer in connection 
with the purchase of the dwelling/house — 
the amount of the professional costs and 
disbursements necessarily incurred and 
paid to the solicitor or settlement agent in 
respect of the purchase of the dwelling/ 
house; 

(ii) if the officer mortgaged the land on which 
the dwelling/house was erected in con- 
junction with the purchase of the dwelling 
/house, than an officer shall, if, in a case 
where a solicitor acted for the mortgagee 
and the officer is required to pay and has 
paid the amount of the professional costs 
and disbursements (including valuation 
fees but not a procuration fee payable in 
connection with the mortgage) necessarily 
incurred by the mortgagee in respect of the 
mortgage — the amount so paid by the 
officer; 

(iii) if the officer did not engage a solicitor or 
settlement agent to act for the officer in 
connection with the purchase or such a 
mortgage — the amount of the expenses 
reasonably incurred by the officer in 
connection with the purchase or the 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

mortgage, as the case may be, other than a 
procuration fee paid by the officer in 
connection with the mortgage. 

(4) An officer is not entitled to be paid a property 
allowance under subclause (1) (b) unless the officer 
is entitled to be paid a property allowance under 
subclause (1) (a), provided that the Public Service 
Board may approve the payment of a property 
allowance under subclause (1) (b) to an officer who 
is not entitled to be paid a property allowance under 
subclause (1) (a) if the Board is satisfied that it was 
necessary for the officer to purchase a residence or 
land for the purpose of erecting a residence thereon 
in the officer's new locality because of the officer's 
transfer from the former locality. 

(5) For the purpose of this Award it is immaterial 
that the ownership, sale or purchase is carried out on 
behalf of an officer who owns solely, jointly or in 
common with:— 

(i) the officer's spouse, or 
(ii) a dependent relative, or 
(iii) the officer's spouse and a dependent 

relative. 

(6) Where an officer sells or purchases a residence 
jointly or in common with another person — not 
being a person referred to in subclause (5) — the 
officer shall be paid only the proportion of the 
expenses for which the officer is responsible. 

(7) An application by an officer for a property 
allowance shall be accompanied by evidence of the 
payment by the officer of the expenses, being 
evidence that is satisfactory to the Board. 

(8) Notwithstanding the foregoing provisions, an 
officer is not entitled to the payment of a property 
allowance — 

(a) In respect of a sale or purchase prescribed 
in subclause (1) which is effected — 

(i) more than 12 months after the date 
on which the officer took up duty 
in the new locality; or 

(ii) after the date on which the officer 
received notification of being trans- 
ferred back to the former locality; 

provided that the Board may, in 
exceptional circumstances, grant an 
extension of time for such period as is 
deemed reasonable. 

(b) Where the officer is transferred from one 
locality to another solely at the officer's 
own request or on account of misconduct. 

RAC PATROLMEN'S AWARD 
No. 19 of 1980. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 648 of 1987. 

Between RAC Patrolmen's Association of Western 
Australia Union of Workers, Applicant and Royal 
Automobile Club, Respondent. 

Order. 
HAVING heard Mr K. J. Trainer on behalf of the appli- 
cant and Mr J.R. Birman on behalf of the respondent, 
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and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the RAC Patrolmen's Award No. 19 of 1980 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 16th day of October 1987. 

Dated at Perth this 4th day of November 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 6.—Wages: Delete subclauses (1) and (2) of 

this clause and insert in lieu: 
(1) The weekly base rate for a patrolman shall be 

$359.90. (The basis for the fixation of the weekly 
base rate prescribed in this subclause is recorded on 
the transcript of the hearing held before the Chief 
Commissioner of the Western Australian Industrial 
Relations Commission Mr B.J. Collier on 4 
November 1987.) 

(2) Notwithstanding the rate expressed in 
subclause (1) hereof an employee working shifts 
shall be paid a weekly rate of pay to be known as the 
"composite rate of pay" which shall be an amount 
equal to the weekly base wage plus the average of the 
amount payable for shift and weekend penalties 
worked by a patrolman for the period of his roster 
provided that the rate expressed in this clause shall 
be automatically adjusted according to variations 
from time to time in the shift roster. 

RAILWAY EMPLOYEES AWARD 
No. 18 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

West Australian Government Railways Commission 
and 

Australian Railways Union of Workers 
West Australian Branch. 

No. 1431 of 1987. 

RAILWAY EMPLOYEES AWARD 1969 
No. 18 of 1969. 

Railway Employees Government 
Railways 

COMMISSIONER O.K. SALMON. 
4th day of November 1987. 

Order. 
HAVING heard Mr K. Baldwin on behalf of the appli- 
cant and Mr R.C. Wells on behalf of the respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Railway Employees Award 1969 No. 18 
of 1969 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period commen- 
cing on or after 4 November 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 
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Schedule. 
Clause 38.—Shift and/or Night Work: Delete 

subclause (1) and insert in lieu: 
38.—Shift and/or Night Work. 

(1) Workers in transportation grades and those 
not included in subclause (2) shall be paid shift work 
allowances as indicated: 

(a) On an afternoon shift which commences 
before 1800 hours and the ordinary time of 
which concludes at or after 1830 hours 
adults and juniors receiving the adult rate 
will be paid an allowance of $1.26 an hour 
on all time paid at ordinary rate. 

(b) On a night shift which commences at or 
between 1800 hours and 0359 hours adults 
and juniors receiving the adult rate will be 
paid an allowance of $1.47 an hour on all 
time paid at ordinary rate. 

(c) On an early morning shift which 
commences at or between 0400 hours and 
0530 hours adults and juniors receiving the 
adult rate will be paid an allowance of 
$ 1.26 an hour for all time paid at ordinary 
rate. 

(d) In addition to the hourly shift work 
allowance adults and juniors receiving the 
adult rate will be paid an allowance of 
$ 1.47 for any shift where the ordinary time 
commences or finishes at or between 0101 
hours and 0359 hours. 

(e) Other workers and juniors excluded from 
subclauses (a) to (d) will be paid half the 
allowance for the same time on duty. 

(f) In calculating the allowances under this 
clause broken parts of an hour less than 30 
minutes on any shift shall be disregarded 
and 30 minutes to 59 minutes paid as one 
hour. 

(g) The provisions of this clause will not apply 
to workers whose ordinary hours of duty 
are less than 40 hours per week. 

(h) The provisions of this clause will not apply 
to sleeping car conductors and employees 
continuously on shifts which start and 
finish between 1800 hours and 0600 hours. 
These workers will be paid night work 
allowance for ordinary paid time on duty 
between those hours at the rate of $1.48 
per hour. 

RAILWAY EMPLOYEES AWARD 
No. 18 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others 

and 
West Australian Government Railways Commission. 

No. 508 of 1987. 

RAILWAY EMPLOYEES AWARD 
No. 18 of 1969. 

Various Government 
Railways 

COMMISSIONER O.K. SALMON. 
10th day of November 1987. 

Order. 
HAVING heard Mr J. Sharp-Collett on behalf of the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia, Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union of 
Workers, Western Australian Branch, and the Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth, and Mr A. Hassell on behalf 
of Westrail, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Railway Employees Award No. 18 of 
1969 be varied in accordance with the following 
Schedule and that such variation in respect to items 
1, 3 and 4 shall have effect from the beginning of the 
first pay period commencing on or after the 10th day 
of November 1987 and respect to item 2 shall have 
effect from the 29th day of October 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 31.—Special Rates and Provisions: Delete 

subclause (30) (c) and insert in lieu the following: 
(30) (c) When welding torque boxes and centre 

pieces of XC wagons and the like, an amount of 
$1.09 per hour. Provided that this allowance shall 
not be paid in addition to the disability allowance, 
calculated as an hourly rate, prescribed for Group 2 
in subclause (1) (c) hereof. 

2. Clause 31.—Special Rates and Provisions: 
immediately following subclause (30) insert new 
subclause (31) as follows: 

(31) Computer/Numerically Controlled 
Machinery: A Tradesman who is engaged in pro- 
gramming, setting and operating computer/ 
numerically controlled machinery or equipment in 
the Midland Workshops and is also required to edit, 
adjust, change or vary the content of existing 
programmes and certify the quality of the product 
produced shall be paid an allowance of $3.10 per 
day. 

Notwithstanding the provisions of Clause 16.— 
Higher Duties of this Award, the allowances pre- 
scribed herein shall be paid on an hourly basis pro- 
vided that an employee in receipt of the allowance 
for four hours or more on any day shall be paid a 
full day's allowance. 

3. Clause 44.—Wages: Delete item No. 73 and insert 
in lieu the following: 

73. Boilermaker: 
(a) Boilermaker 348.90 354.20 360.20 
(b) Boilermaker Midland Workshops (covers all work in Boilermaking 

trade except where otherwise 
specified) 361.00 366.50 372.20 

(c) Boilermaker (Programmer 
Operator) profile cutting machine 361.00 366.50 372.20 

(d) Boilermaker in Charge of 
Marking Off Table 365.70 371.10 377.00 

(e) Boilermaker in running shed 
(i) first year 353.10 358.50 364.40 
(ii) thereafter — 363.80 369.60 

4. Schedule A — Midland Workshops Disability 
Allowance: Delete Group 2 and Group 3 and insert in 
lieu the following: 

Group 2. 
Coppersmith Shop 
Blacksmith Shop 
Rollingstock Block One — Boilermakers 
Rollingstock — Lifter Section 
Wood Mill — Firewood Saw Incinerator 
Track Equipment — Blacksmiths and Boilermakers 
Track Equipment — Heavy Vehicles 
Track Equipment — Maintenance Plumbers 
Fitting Shop — Boilermakers 
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Fitting Shop — Section 2 — Bogie Shop 
Fitting Shop — Section 3 — Loco Rebuild 
Fitting Shop — Section 6 — Auxiliary 
Fitting Shop — Section 7 — Manufacturing 
Boiler Shop (excluding Boilermakers Assistants) 
Test Tub 
Group 3. 
Diesel Shop when engaged in stripping medium and 

light engines in Diesel Shop 
Diesel Shop when engaged stripping loco engines in 

striping pit 
Plating Shop 
Steam Cleaning (Electrical, Diesel, Machine, Track 

Equipment and Paint Shops) 
Fitting Shop — Section 1 — Stripping Pit 
Boilermakers Assistants — Blocks One and Two, 

Fitting Shop and Track Equipment 
Rollingstock Washing Attendant — Block 1 
Fitting Shop — Section 4 — Off Schedule Repairs 
Patternmakers when working with Fibreglass and 

Plastic in Pattern Shop 
Fibreglass Shop 
Painters when spray painting in spray painting 

booth and shed 
Foundry (including the foundry overhead cabin 

controlled cranes) 

Schedule. 
Clause 18.—Away From Home and Meal 

Allowances:— 
(a) In subclause (1) (a): 

(i) In Column A delete "$77.90", "$62.10", 
"$103.00" and "$62.10" and insert in lieu 
"$80.75", "$65.50", "$107.00" and 
"$65.50" respectively. 

(ii) In Column B delete "$38.95", "$31.05", 
"$51.50" and "$31.05" and insert in lieu 
"$40.40", "$32.75", "$53.50" and "32.75" 
respectively. 

(iii) In Column C delete "$25.95", "$20.70", 
"$34.35" and "$20.70" and insert in lieu 
"$26.90", "$21.85", "$35.65" and "$21.85" 
respectively. 

(b) In subclause (1) (b) delete "$31.70" and "$46.10" 
and insert in lieu "$33.60" and "$48.40" respectively. 

(c) In subclause (2) (c) delete "$6.70", "$6.70" and 
"$13.95" and insert in lieu "$7.15", "$7.15" and 
"$14.75" respectively. 

(d) In subclause (3) delete "$2.90" and "$14.50" and 
insert in lieu "$3.10" and "$15.50" respectively. 

RAILWAY OFFICERS AWARD 
No. 1 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 80R — Variation of an Award. 

West Australian Railway Officers' Union 
and 

West Australian Government Railways Commission. 
No. RGB 6 of 1987. 

RAILWAY OFFICERS AWARD 
No. 1 of 1985. 

Railway Officers Railway Industry 

BEFORE THE RAILWAYS 
CLASSIFICATION BOARD 

Mr Commissioner G.L. Fielding (Chairman), 
Mr M. Gibson (Member), 

and Mr K. Phillips (Member). 
19th day of November 1987. 

Order. 
HAVING heard Mr D.B. O'Brien on behalf of the 
Applicant and Mr K.A. Baldwin on behalf of the 
Respondent, the Commission, constituted by the 
Railways Classification Board, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 1195 of 1986, dated 24 April 
1987, have been complied with, and by consent, hereby 
orders — 

That the Railway Officers' Award 1985 as 
amended be further amended in accordance with the 
following Schedule with effect from the 1st day of 
September 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman. 

SALT PRODUCTION AND PROCESSING 
— DAMPIER SALT (OPERATIONS) PTY LTD — 

DAMPIER AND LAKE MCLEOD AWARD 
No. A12 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 771 of 1987. 

Between Dampier Salt (Operations) Pty Limited, Appli- 
cant and Amalgamated Metal Workers and Ship- 
wrights Union of Western Australia and Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth, Respondents. 

Interim Order. 
HAVING heard Mr G. McKenzie on behalf of the appli- 
cant and Mr J. Ferguson on behalf of the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia and Mr L. Benfell on behalf of the Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth, and by consent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Salt Production and Processing — 
Dampier Salt (Operations) Pty Ltd — Dampier and 
Lake McLeod Award No. A12 of 1985 be varied in 
accordance with the following schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
date hereof. 

Dated at Perth this 20th day of November 1987. 

(Sgd.) B.J. COLLIER, 
[L. S. ] Chief Commissioner. 

Schedule. 
1. Clause 42.—Service Payments: Delete headings 

"McLeod" and "Dampier". Delete rates in column 
under the heading of McLeod. Delete subclause (1) (z). 

2. Clause 43.—Special Rates and Provisions: Delete 
subclause (12) and insert: 

(12) A catering allowance of $25.30 (flat) shall be 
paid for each week worked. 

3. Clause 47.—Housing Subsidy: Delete from 
subclause (1) the words "at Dampier and $55.50 at Lake 
McLeod/Carnarvon". 
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SOCIAL TRAINERS AND ASSISTANT 
SUPERVISORS (SLCG) AWARD 

No. A15 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Slow Learning Children's Group of WA (Inc). 
No. 1279 of 1986. 

SOCIAL TRAINERS (SLOW LEARNING 
CHILDREN'S GROUP) AWARD 

No. A15 of 1984. 
MISCELLANEOUS WORKERS' (SLOW LEARNING 

CHILDREN'S GROUP) AWARD 
No. A20 of 1980. 

Assistant Supervisors Health and Welfare 
Services 

COMMISSIONER J.A. NEGUS. 
Perth 22nd day of June 1987. 

Award coverage — variation to copy classification from 
award and insert in another award — arbitrated — 
work analysis — comparability found — variation 
ordered. 

Reasons for Decision. 
THE COMMISSIONER: By this application the 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch seeks 
to amend the Social Trainers (Slow Learning Children's 
Group) Award No. A15 of 1984. 

The nature of the amendments sought is the taking of 
the classification of Assistant Supervisor from the 
Miscellaneous Workers' (Slow Learning Children's 
Group) Award No. A20 of 1980 and inserting that 
classification in the first mentioned award. The practical 
effect of such a movement would be an improvement in 
the conditions of service of the group of workers 
involved, the most noticeable feature of that improve- 
ment being a reduction in the qualifying period for Long 
Service Leave entitlements from 10 years to seven years. 

The respondent employer opposes the application. 
To view the arguments in perspective it is helpful to 

outline some of the historical background and the award 
conditions already in place. The respondent employer, 
the Slow Learning Children's Group (SLCG) along with 
the government department known as the Authority for 
the Intellectually Handicapped (AIH) together provide 
the great majority of the services presently available to 
intellectually handicapped adults in Western Australia. 
In earlier times they were involved heavily with a juvenile 
clientele but in recent years the education system has 
accepted an increasing share of the responsibility for 
children's services. 

Both the SLCG and the AIH provide residential 
facilities and a range of vocational activities or 
workshops. It is fair to say that the SLCG's involvement 
in vocational activities is much greater than that of the 
AIH. 

The AIH employs approximately 860 workers in the 
classification of Social Trainer. The majority of those 
people work in residential facilities and some 50 of them 
are employed in sheltered workshops. The conditions of 
service of all those Social Trainers are regulated by the 
Social Trainers (Division of the Intellectually Handi- 
capped, Mental Health Services) Salaries, Allowances 
and Conditions Agreement No. 7 of 1982. 

The SLCG employs approximately 100 Social Trainers 
in its residential facilities exclusively and their conditions 
are governed by the Award A15 of 1984 {supra), the 

subject of this application. It is safe to say in general 
terms that all of the Social Trainers referred to above 
enjoy the same pay scales and a set of conditions which 
might be loosely described as "public service 
conditions". 

In its workshops, the SLCG employs approximately 
110 Assistant Supervisors whose conditions are found in 
the Miscellaneous Workers' (Slow Learning Children's 
Group) Award No. A20 of 1980. Other workers covered 
by that award are Cooks, House Parents, Residents' 
Aides, Domestics, Laundry Workers and Gardeners. 
The general conditions of these workers might be loosely 
described as "government wages conditions". Another 
award covering SLCG employees is the Slow Learning 
Children's Group (Salaried Officers) Award 1981 which 
again mirrors "public service conditions". 

In pressing this claim, Mr Beech who represented the 
Union, drew attention to the remarks of Mrs J. Trigwell 
when on 7 March 1984 the Miscellaneous Workers' 
(SLCG) Award was being handed down by Halliwell C., 
as he then was. The Union, through its advocate, had 
indicated at that time the view that Assistant Supervisors 
and House Parents would be more appropriately 
included in the Social Trainers' Award which was then 
being negotiated. (A20/1980 Transcript p. 2.) It seems 
that the employer had not been persuaded to the same 
view and in the interests of obtaining the consent award 
for Social Trainers the Union had not pressed the point 
by arguing the matter. 

If they accepted defeat on the point too readily in 
1984, they could not be accused of inactivity on this 
occasion. I heard the parties in the Commission on 7, 22 
and 25 May 1987 and carried out inspections on 8 and 22 
May. The sites visited by the Commission were: 

Minbalup Activity Centre (SLCG) 
Victoria Park East 
Add West Workshop (SLCG) 
Victoria Park East 
Add West Workshop (SLCG) 
Rockingham 
Guildford Industries Workshop (AIH) 
South Guildford 
Add West Workshop (SLCG) 
Embleton 
Hawkevale Residential and Garden Centre (SLCG) 
High Wycombe 
Activ Industries Workshop (SLCG) 
Welshpool 

Mr Beech adduced evidence from the following 
witnesses:— 

Ms G. Whallin — Union Organiser — formerly 
employed as a Social Trainer by AIH. 
Ms C.M. Wilkinson — Supervisor — Minbalup Day 
Activity Centre. 
Mr J. Webb — Assistant Supervisor — Add West 
Ms D. Carberry — Supervisor — General 
production — Add West. 
Ms L. Furnish — Assistant Supervisor — training 
and assessment — Add West. 
Ms P.M. Smith — Assistant Supervisor — Add 
West. 
Mr K.P. Edwards — Assistant Supervisor — Add 
West. 
Ms J.H. Gibson — Senior Social Trainer — AIH 
Workshop — formerly an Assistant Supervisor with 
SLCG. 
Mr I.J. Purdie — Director of Central Services — 
AIH. 

Mr Bull, who appeared for the respondent employer, 
called the following witnesses to support his argument: 

Mr G.W. Eaton — Manager — Activ Industries. 
Ms J.F. Stanton (B.Ec. B./Soc. Wk) — Programme 
standards adviser, SLCG. 
Mr N.W. Morris — Deputy Executive Director — 
SLCG. 
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The case presented by Mr Beech was simple and direct. 
The issue, from the Union's standpoint, was a straight- 
forward industrial question; the similarity between the 
work of assistant supervisors and social trainers 
employed by the respondent is sufficiently great for the 
two groups of workers to be covered by one award and 
thus share the same general conditions of service. Mr 
Beech was at pains to point out that there was no 
intention to seek an improvement in wage rates. Those 
rates should be transferred with the classification and all 
groups of workers should maintain their traditional 
parities or nexi with other groups. He reminded the 
Commission of the earlier negotiations and the insistence 
of the SLCG that social trainers should be separated 
from the other workers in award coverage. To aid our 
understanding, he submitted duty statements for social 
trainers and assistant supervisors along with an outline of 
the Technical and Further Education certificate and 
diploma courses in training the handicapped, these being 
the formal qualification recognised for social trainers. 

It is useful at this point to quote the definitions of 
social trainer and assistant supervisor as they appear in 
the relevant awards. 

Social Trainer means an employee who has com- 
pleted not less than one year's continuous service 
and has passed the first year training course and 
achieved a satisfactory report on conduct, efficiency 
and diligence. (SLCG — Social Trainers Award). 

Assistant Supervisor means a person employed at 
an Activity School or at a Workshop to participate 
in vocational training and production duties as 
directed. (Miscellaneous Workers — SLCG 
Award). 

Those definitions as such provide little enlightenment 
as to the work done by the respective employees. The 
duty statements are more helpful and the process of 
observation and listening to the witnesses completes the 
picture. 

I turn now to a summary of the argument put by Mr 
Bull in opposing the application. The objections raised 
by the employer do not go to the industrial issue as such, 
they are, in the main, objections on philosophical 
grounds. The evidence adduced for the employer 
indicated that assistant supervisors in the workshops 
haye no need for the formal qualifications held by social 
trainers. The SLCG is diametrically opposed to the 
policy of AIH which is to use social trainers in the 
vocational area. The attitude and ethos of the social 
trainer follows a clinical model and sees the employees in 
the workshops as clients rather than workers. This is in 
direct contradiction to the main thrust of present day 
trends which are being guided by the Federal Govern- 
ment as the major provider of funds. 

The agreed, current policy is for a separation of 
vocational activities from the field of recreational and 
residential activity. In the SLCG's view the social 
trainer's role is properly restricted to assisting the 
handicapped people to acquire skills for living and for 
recreation. Their working life must be separated and the 
vocational activities must be increasingly "normalised" 
or streamlined so that workshops are encouraged to 
operate efficiently with a profit motive and to pay 
increasingly realistic wages to the handicapped workers. 
It is the employer's fear that the caring and concerned or 
"clinical" attitude generally displayed by social trainers 
would work against what the workshop managers are 
now trying to achieve, the SLCG believes that a trade 
background is essential for an assistant supervisor in a 
workshop. It was conceded that the certificate in training 
the handicapped is advantageous but it has been found 
that an orientation period and on the job training helps 
the assistant supervisors to adequately adapt to the 
unusual environment involved in working with the 
intellectually handicapped. It was put strongly that the 
practices of AIH should not dictate the policy of SLCG, 
more particularly because SLCG could be seen to be the 
leading agency in the field of providing vocational 
opportunities for intellectually disabled persons. 
57841—7 

I have no doubt that the representatives of the 
respondent employer hold a sincere belief that in some 
way the perceived philosophy of the typical social trainer 
might have a detrimental effect on the achievement of 
SLCG aims in the vocational area. It goes without saying 
that there can be no objection raised to the employer's 
policy of requiring assistant supervisors to have a trade 
background nor can one argue with the selection of 
workers who seem to be well motivated towards the 
expressed corporate philosophy. To a certain extent the 
vigorous argument raised by the respondent in opposing 
the Union's application can be likened to "tilting at 
windmills" because the objections are based on a mis- 
conception of the parameters of the application. 

The issue placed before the Commission for 
arbitration is a purely industrial question. It is my task to 
decide, on the basis of the evidence, whether the assistant 
supervisors' work is more closely comparable with that 
of the social trainers or with the work of the other 
employees covered by the Miscellaneous Workers' 
Award. If the similarity has been demonstrated as the 
Union asserts and there is no violence done to the wage 
fixing principles then in equity and good conscience the 
assistant supervisors should be granted the same 
conditions of service as their fellows. 

The arguments raised by Mr Bull did not seem to 
address the question of the similarity or otherwise of the 
work. 

I turn now to the view I have formed from the 
testimony and from my own observations. The work of 
the social trainer involves a specific type of training 
called precision teaching. 

... It is a repetition training for intellectually 
handicapped people whereby a task or a skill which 
is required is broken down into specific steps and by 
repetition in a specific sequence that skill is 
taught . . . 

(Transcript p. 16 G. Whallin) 

By that method of task analysis, programme develop- 
ment, repetition or direct instruction, the social trainer 
assists the client to develop a whole range of personal 
skills which might include for instance using a knife and 
fork, braiding one's hair or washing and ironing one's 
personal clothing. The training programme will be 
developed according to the specific needs of the 
individual client. In working with that client the social 
trainer will also use the techniques of the psychologist to 
achieve behaviour modification in relation to acceptable 
and unacceptable behaviour patterns. 

From my understanding of the evidence, to all intents 
and purposes the assistant supervisor in the workshop 
uses precisely the same techniques as those briefly out- 
lined above. The manufacturing task at whatever level of 
complexity is broken down (task analysed) into simple, 
manageable, teachable steps. The steps are taught by 
demonstration and repetition until mastery is achieved. 
Behaviour patterns which are unacceptable to manage- 
ment in the workshop are treated by the process of 
behaviour modification. 

From my vantage point one cannot escape the con- 
clusion that the work performed is very similar. The 
ethos, the attitude and the motivation of the workers 
may vary widely but the tasks performed and the clients 
with which the workers interact display much 
commonality. It was said with some feeling several times 
during the proceedings that the disabled are disabled for 
24 hours each day; a statement which succinctly 
summarises the situation. 

I think it worth remarking in passing that no evidence 
was adduced on the duties of house parents. The 
residential facilities were inspected however and there 
were numerous conversations with employees not on 
transcript. It was my impression from these observations 
that the Union would face a much more difficult task in 
seeking to establish that house parents belonged with 
social trainers as Mrs Trigwell had suggested in 1984. 
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Having been convinced that the instant application has 
cleared the first hurdle on the question of merit, it 
remains now for me to give due consideration to the wage 
fixing principles established in General Order No. 1195 
of 1986 by the Commission in Court Session. 

I concur with Mr Beech's submission that the question 
of an improvement in the Long Service Leave provisions 
for assistant supervisors is not a subject for "first award 
or extension to existing awards" consideration. These 
workers are already covered by an award and there is no 
request for an increase in pay. An improvement in their 
"conditions of employment" is sought and as such must 
be considered in the light of cost implications directly 
and through flow on and subject to the second tier 
ceiling. Mr Bull has suggested that the SLCG has costed 
the long service leave aspect of the claim at $21 000 per 
annum for the 110 workers involved and the extra public 
holidays are estimated to cost $10 500. This amounts, he 
says, to an approximate two per cent increase on the total 
wage bill for that group. An increase of that magnitude 
fits neatly within the second tier ceiling. 

Mr Beech has also submitted that there is ample pre- 
cedent for an improvement in long service leave entitle- 
ment of this type to be found in the decisions of the Full 
Bench of the Federal Commission in the oil industry case 
(Print No. F7371) and of the CICS in the matter of the 
Building Materials (Manufacturing) Award No. 10 of 
1982 (65 WAIG p. 2257). 

My earlier comment on the position of house parents 
indicates my lack of fear of any possibility of flow on 
within the SLCG from this decision. If there are other 
workers outside the AIH or the SLCG, who might be 
perceived as similar to the social trainers and assistant 
supervisors, it would seem that they are currently award 
free and any applications on their behalf would clearly be 
covered by the First Awards and Extensions principle. 

It goes without saying that there should be no 
unexpected bonuses or anomalous circumstances arising 
from this decision. An operative date of 1 August 1987 
will be ordered, at which date the long service leave 
entitlements of existing employees should be calculated 
on the 10 year formula and recorded to their credit. 
Service after 1 August 1987 should then be used to 
calculate further accruals of long service leave on the 
seven-year basis. The parties are invited to draft a 
schedule of amendments reflecting my decision, deleting 
the proposed clauses which were not proceeded with 
during the hearing and expressing the current wage rates 
for assistant supervisors; a speaking to the minutes will 
be held at a mutually convenient time. 

Appearances: 
Mr A.R. Beech and with him Ms G. Whallin on behalf 

of the applicant. 
Mr G. Bull and with him Mr L. Burns on behalf of the 

respondent. 

Editors Note: 
Order No. 1279 of 1986 appears at 67 WAIG 1602. 

TRUSTEES OF THE PINNAROO VALLEY 
MEMORIAL PARK CEMETERY 

ADMINISTRATIVE, CLERICAL AND GENERAL 
OFFICERS SALARIES, ALLOWANCES AND 

CONDITIONS AGREEMENT 
No. PSA AG20 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Trustees of the Pinnaroo Valley 
Memorial Park Cemetery 

and 
The Civil Service Association of Western Australia 

Incorporated. 
No. PSA 2310 of 1987. 

TRUSTEES OF THE PINNAROO VALLEY 
MEMORIAL PARK CEMETERY 

ADMINISTRATIVE, CLERICAL AND GENERAL 
OFFICERS SALARIES, ALLOWANCES AND 

CONDITIONS AGREEMENT 1984. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Trustees of the Pinnaroo Valley 
Memorial Park Cemetery Administrative, Clerical 
and General Officers Salaries, Allowances and 
Conditions Agreement 1984 as amended be further 
amended in accordance with the following Schedule 
with effect on and from the 30th day of October 
1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Attendance: Delete this clause 

and insert in lieu thereof: 
6.—Hours of Attendance. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 
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THE WATERWAYS COMMISSION 
PROFESSIONAL OFFICERS SALARIES, 

ALLOWANCES AND CONDITIONS AGREEMENT 
No. PSA AG18 of 1984. 

WESTERN AUSTRALIAN ALCOHOL AND 
DRUG AUTHORITY ADMINISTRATIVE, 
CLERICAL AND GENERAL OFFICERS 

SALARIES, ALLOWANCES AND CONDITIONS 
AGREEMENT No. PSA AG6 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Waterways Commission 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2309 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Western Australian Alcohol and Drug Authority 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2321 of 1987. 

WATERWAYS COMMISSION PROFESSIONAL 
OFFICERS SALARIES, ALLOWANCES 
AND CONDITIONS AGREEMENT 1984. 

Government Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Waterways Commission Professional 
Officers Salaries, Allowances and Conditions 
Agreement 1984 as amended be further amended in 
accordance with the following Schedule with effect 
on and from the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
6.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

WESTERN AUSTRALIAN ALCOHOL AND 
DRUG AUTHORITY ADMINISTRATIVE, 
CLERICAL AND GENERAL OFFICERS, 

SALARIES, ALLOWANCES AND CONDITIONS 
AGREEMENT 1984. 

Government Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Western Australian Alcohol and Drug 
Authority Administrative, Clerical and General 
Officers Salaries, Allowances and Conditions 
Agreement 1984 as amended be further amended in 
accordance with the following Schedule with effect 
on and from the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
6.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

[L.S.] 
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WESTERN AUSTRALIAN ALCOHOL AND 
DRUG AUTHORITY PROFESSIONAL 
OFFICERS SALARIES, ALLOWANCES 

AND CONDITIONS AGREEMENT 
No. PSA AG7 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Western Australian Alcohol and Drug Authority 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2320 of 1987. 

WESTERN AUSTRALIAN ALCOHOL AND 
DRUG AUTHORITY PROFESSIONAL 

OFFICERS SALARIES, ALLOWANCES 
AND CONDITIONS AGREEMENT 1984. 

Government Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Western Australian Alcohol and Drug 
Authority Professional Officers Salaries, 
Allowances and Conditions Agreement 1984 as 
amended be further amended in accordance with the 
following Schedule with effect on and from the 30th 
day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
6.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

67 W.A.LG. 

WESTERN AUSTRALIAN COASTAL SHIPPING 
COMMISSION, ADMINISTRATIVE, CLERICAL 

AND GENERAL OFFICERS SALARIES, 
ALLOWANCES AND CONDITIONS AGREEMENT 

No. PSA AG17 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Western Australian Coastal Shipping Commission 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2328 of 1987. 

WESTERN AUSTRALIAN COASTAL SHIPPING 
COMMISSION ADMINISTRATIVE, CLERICAL 

AND GENERAL OFFICERS SALARIES, 
ALLOWANCES AND CONDITIONS 

AGREEMENT 1983. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Western Australian Coastal Shipping 
Commission Administrative, Clerical and General 
Officers Salaries, Allowances and Conditions 
Agreement 1983 as amended be further amended in 
accordance with the following Schedule with effect 
on and from the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
6.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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WESTERN AUSTRALIAN EGG MARKETING 
BOARD ADMINISTRATIVE, CLERICAL 
AND GENERAL OFFICERS SALARIES, 

ALLOWANCES AND CONDITIONS AGREEMENT 
No. PSA AG21 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Western Australian Egg Marketing Board 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2308 of 1987. 

WESTERN AUSTRALIAN EGG MARKETING 
BOARD ADMINISTRATIVE, CLERICAL 
AND GENERAL OFFICERS SALARIES, 

ALLOWANCES AND CONDITIONS 
AGREEMENT 1984. 

Government Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Western Australian Egg Marketing 
Board Administrative, Clerical and General 
Officers Salaries, Allowances and Conditions 
Agreement 1984 as amended be further amended in 
accordance with the following Schedule with effect 
on and from the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L. S. ] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
6.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

WESTERN AUSTRALIAN MUSEUM 
ADMINISTRATIVE, CLERICAL AND 

GENERAL OFFICERS SALARIES, 
ALLOWANCES AND CONDITIONS AGREEMENT 

No. PSA AG29 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

The Trustees of the Western Australian Museum 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2314 of 1987. 

WESTERN AUSTRALIAN MUSEUM 
ADMINISTRATIVE, CLERICAL AND 

GENERAL OFFICERS SALARIES, 
ALLOWANCES AND CONDITIONS 

AGREEMENT 1983. 
Government O fficers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Western Australian Museum 
Administrative, Clerical and General Officers 
Salaries, Allowances and Conditions Agreement 
1984 as amended be further amended in accordance 
with the following Schedule with effect on and from 
the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Attendance: Delete this clause 

and insert in lieu thereof: 
6.—Hours of Attendance. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 
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WESTERN AUSTRALIAN MUSEUM 
PROFESSIONAL OFFICERS SALARIES 

ALLOWANCES AND CONDITIONS AGREEMENT 
No. PSA AG30 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

The Trustees of the Western Australian Museum 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2316 of 1987. 

WESTERN AUSTRALIAN MUSEUM 
PROFESSIONAL OFFICERS SALARIES 

ALLOWANCES AND CONDITIONS 
AGREEMENT 1983. 

Government O fficers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Western Australian Museum 
Professional Officers Salaries, Allowances and 
Conditions Agreement 1983 as amended be further 
amended in accordance with the following Schedule 
with effect on and from the 30th day of October 
1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Attendance: Delete this clause 

and insert in lieu thereof: 
6.—Hours of Attendance. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

67 W.A.I.G. 

WESTERN AUSTRALIAN POST SECONDARY 
EDUCATION COMMISSION ADMINISTRATIVE, 

CLERICAL AND GENERAL OFFICERS 
SALARIES, ALLOW AN CES AND CONDITIONS 

AGREEMENT No. PSA AG11 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Western Australia Post Secondary Education 
Commission 

and 
The Civil Service Association of Western Australia 

Incorporated. 
No. PSA 2302 of 1987. 

WESTERN AUSTRALIAN POST SECONDARY 
EDUCATION COMMISSION ADMINISTRATIVE, 

CLERICAL AND GENERAL OFFICERS 
SALARIES, ALLOWANCES AND CONDITIONS 

AGREEMENT 1982. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
:omplied with, and by consent, hereby orders — 

That the Western Australian Post Secondary 
Education Commission Administrative, Clerical 
and General Officers Salaries, Allowances and 
Conditions Agreement 1982 as amended be further 
amended in accordance with the following Schedule 
with effect on and from the 30th day of October 
1987. 

(Sgd.) G.L. FIELDING, 
Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Attendance: Delete this clause 

ind insert in lieu thereof: 
6.—Hours of Attendance. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

[L.S.] 
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WESTERN AUSTRALIAN POTATO MARKETING 
BOARD ADMINISTRATIVE, CLERICAL AND 

GENERAL OFFICERS, SALARIES, ALLOWANCES 
AND CONDITIONS AGREEMENT 

No. PSA AG15 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Western Australia Potato Marketing Board 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2301 of 1987. 

WESTERN AUSTRALIAN POTATO MARKETING 
BOARD ADMINISTRATIVE, CLERICAL AND 

GENERAL OFFICERS SALARIES, ALLOWANCES 
AND CONDITIONS AGREEMENT 1983. 

Government Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Western Australian Potato Marketing 
Board Administrative, Clerical and General 
Officers Salaries, Allowances and Conditions 
Agreement 1983 as amended be further amended in 
accordance with the following Schedule with effect 
on and from the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[U.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
6.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 
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AWARDS/AGREEMENTS — 
Second tier/wage fixing principles 

1987 — orders — 

BUILDING TRADES AWARD 
No. 31 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Construction, Mining and Energy Workers' Union 
of Australia — Western Australian Branch 

and 
Concept Contract Interiors. 

No. C729 of 1987. 

BUILDING TRADES AWARD 1968 
No. 31 of 1966. 

Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
29th day of October 1987. 

Order. 
WHEREAS conferences have been held between the 
parties to discuss the implementation of changes in work 
practices and a dispute settlement procedure; whereas 
both parties now agree that those practices and the 
dispute settlement procedure should be implemented 
from the 28th day of October 1987 on the understanding 
that the changes made will then justify a wage increase 
under the Restructuring and Efficiency Principle, and; 
whereas such changes have been clearly identified and 
explained in detail and the particulars have been 
recorded in the Commission; now therefore, the Com- 
mission being satisfied that the agreement reached 
conforms with the Restructuring and Efficiency 
Principle enunciated by the Commission in Court 
Session on 25 March 1987 in matter No. 1195 of 1986 and 
by consent hereby orders — 

1. In this Order the term "Award" means the Building 
Trades Award No. 31 of 1966. 

2. That, in lieu of the weekly rates prescribed by the 
Award as varied and consolidated, the following weekly 
rates shall be paid to employees of Concept Contract 
Interiors employed in the classifications shown. 

(1) Base rate per week $ 
Carpenter, joiner   311.50 
Joiner — Assembler A (as defined in 
Clause 6 of the Award)  286.40 
Joiner — Assembler B (as defined in 
Clause 6 of the Award)   273.20 

(2) Special Payment: 
(a) A special payment of $34.30 per week shall 

be paid to all workers covered by this 
Order and shall be regarded as part of the 
"total rate" for all purposes of the Award. 

(b) For the purpose of calculating the rate of 
wage payable to an apprentice the special 
payment prescribed in paragraph (a) 
hereof shall be deemed to be part of the 
tradesman's total rate. 

(3) Construction Allowance: $14.00 per week. An 
employee shall not be entitled to this construction 
allowance except when required to work "on site" 
on any work in connection with the erection or 
demolition of a building or to carry out work which 
the employer and the union agree is construction 
work or in default of agreement, that is so declared 
by the Board of Reference constituted by the 
Award. 
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(4) Casual Workers: A casual worker as defined 
in Clause 6.—Definitions of the Award, shall be 
paid a loading of 20 per cent in addition to the rates 
to which he is otherwise entitled pursuant to this 
Order. 

3. That this Order shall have effect from the beginning 
of the first pay period commencing on or after the 29th 
day of October 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BUILDING TRADES AWARD 
No. 31 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Construction, Mining and Energy Workers' Union 
of Australia — Western Australian Branch 

and 
Fode Industries. 

No. C557 of 1987. 

BUILDING TRADES AWARD 1968 
No. 31 of 1966. 

Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
29th day of October 1987. 

Order. 
WHEREAS conferences have been held between the 
parties to discuss the implementation of changes in work 
practices and a dispute settlement procedure; whereas 
both parties now agree that those practices and the 
dispute settlement procedure should be implemented 
from the 28th day of October 1987 on the understanding 
that the changes made will then justify a wage increase 
under the Restructuring and Efficiency Principle, and; 
whereas such changes have been clearly identified and 
explained in detail and the particulars have been 
recorded in the Commission; now therefore, the Com- 
mission being satisfied that the agreement reached 
conforms with the Restructuring and Efficiency 
Principle enunciated by the Commission in Court 
Session on 25 March 1987 in matter No. 1195 of 1986 and 
by consent hereby orders — 

1. In this Order the term' 'Award" means the Building 
Trades Award No. 31 of 1966. 

2. That, in lieu of the weekly rates prescribed by the 
Award as varied and consolidated, the following weekly 
rates shall be paid to employees of Fode Industries 
employed in the classifications shown. 

(1) Base rate per week $ 
Carpenter, joiner   311.50 
Joiner — Assembler A (as defined in 
Clause 6 of the Award)  286.40 
Joiner — Assembler B (as defined in 
Clause 6 of the Award)  273.20 

(2) Special Payment: 
(a) A special payment of $34.30 per week shall 

be paid to all workers covered by this 
Order and shall be regarded as part of the 
"total rate'' for all purposes of the Award. 

(b) For the purpose of calculating the rate of 
wage payable to an apprentice the special 
payment prescribed in paragraph (a) 
hereof shall be deemed to be part of the 
tradesman's total rate. 

(3) Construction Allowance: $14.00 per week. An 
employee shall not be entitled to this construction 
allowance except when required to work "on site" 
on any work in connection with the erection or 
demolition of a building or to carry out work which 
the employer and the union agree is construction 
work or in default of agreement, that is so declared 
by the Board of Reference constituted by the 
Award. 

(4) Casual Workers: A casual worker as defined 
in Clause 6.—Definitions of the Award, shall be 
paid a loading of 20 per cent in addition to the rates 
to which he is otherwise entitled pursuant to this 
Order. 

3. That this Order shall have effect from the beginning 
of the first pay period commencing on or after the 29th 
day of October 1987. 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

BUILDING TRADES AWARD 
No. 31 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Construction, Mining and Energy Workers' Union 
of Australia — Western Australian Branch 

and 
Storeplan. 

No. C532 of 1987. 

BUILDING TRADES AWARD 1968 
No. 31 of 1966. 

Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
29th day of October 1987. 

Order. 
WHEREAS conferences have been held between the 
parties to discuss the implementation of changes in work 
practices and a dispute settlement procedure; whereas 
both parties now agree that those practices and the 
dispute settlement procedure should be implemented 
from the 28th day of October 1987 on the understanding 
that the changes made will then justify a wage increase 
under the Restructuring and Efficiency Principle, and; 
whereas such changes have been clearly identified and 
explained in detail and the particulars have been 
recorded in the Commission; now therefore, the Com- 
mission being satisfied that the agreement reached 
conforms with the Restructuring and Efficiency 
Principle enunciated by the Commission in Court 
Session on 25 March 1987 in matter No. 1195 of 1986 and 
by consent hereby orders — 

1. In this Order the term "Award'' means the Building 
Trades Award No. 31 of 1966. 

2. That, in lieu of the weekly rates prescribed by the 
Award as varied and consolidated, the following weekly 
rates shall be paid to employees of Storeplan employed in 
the classifications shown. 

(1) Base rate per week $ 
Carpenter, joiner   311.50 
Joiner — Assembler A (as defined in 
Clause 6 of the Award)  286.40 
Joiner — Assembler B (as defined in 
Clause 6 of the Award)  273.20 
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(2) Special Payment: 
(a) A special payment of $34.30 per week shall 

be paid to all workers covered by this 
Order and shall be regarded as part of the 
"total rate" for all purposes of the Award. 

(b) For the purpose of calculating the rate of 
wage payable to an apprentice the special 
payment prescribed in paragraph (a) 
hereof shall be deemed to be part of the 
tradesman's total rate. 

(3) Construction Allowance: $14.00 per week. An 
employee shall not be entitled to this construction 
allowance except when required to work "on site" 
on any work in connection with the erection or 
demolition of a building or to carry out work which 
the employer and the union agree is construction 
work or in default of agreement, that is so declared 
by the Board of Reference constituted by the 
Award. 

(4) Casual Workers: A casual worker as defined 
in Clause 6.—Definitions of the Award, shall be 
paid a loading of 20 per cent in addition to the rates 
to which he is otherwise entitled pursuant to this 
Order. 

3. That this Order shall have effect from the beginning 
of the first pay period commencing on or after the 29th 
day of October 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BUILDING TRADES AWARD 
No. 31 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Construction, Mining and Energy Workers' Union 
of Australia — Western Australian Branch 

and 
Piermont Portables. 
No. C533 of 1987. 

BUILDING TRADES AWARD 1968 
No. 31 of 1966. 

Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
29th day of October 1987. 

Order. 
WHEREAS conferences have been held between the 
parties to discuss the implementation of changes in work 
practices and a dispute settlement procedure; whereas 
both parties now agree that those practices and the 
dispute settlement procedure should be implemented 
from the 28th day of October 1987 on the understanding 
that the changes made will then justify a wage increase 
under the Restructuring and Efficiency Principle, and; 
whereas such changes have been clearly identified and 
explained in detail and the particulars have been 
recorded in the Commission; now therefore, the Com- 
mission being satisfied that the agreement reached 
conforms with the Restructuring and Efficiency 
Principle enunciated by the Commission in Court 
Session on 25 March 1987 in matter No. 1195 of 1986 and 
by consent hereby orders — 

1. In this Order the term "Award" means the Building 
Trades Award No. 31 of 1966. 
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2. That, in lieu of the weekly rates prescribed by the 
Award as varied and consolidated, the following weekly 
rates shall be paid to employees of Piermont Portables 
employed in the classifications shown. 

(1) Base rate per week $ 
Carpenter, joiner   311.50 
Joiner — Assembler A (as defined in 
Clause 6 of the Award)  286.40 
Joiner — Assembler B (as defined in 
Clause 6 of the Award)  273.20 

(2) Special Payment: 
(a) A special payment of $34.30 per week shall 

be paid to all workers covered by this 
Order and shall be regarded as part of the 
"total rate'' for all purposes of the Award. 

(b) For the purpose of calculating the rate of 
wage payable to an apprentice the special 
payment prescribed in paragraph (a) 
hereof shall be deemed to be part of the 
tradesman's total rate. 

(3) Construction Allowance: $14.00 per week. An 
employee shall not be entitled to this construction 
allowance except when required to work "on site" 
on any work in connection with the erection or 
demolition of a building or to carry out work which 
the employer and the union agree is construction 
work or in default of agreement, that is so declared 
by the Board of Reference constituted by the 
Award. 

(4) Casual Workers: A casual worker as defined 
in Clause 6.—Definitions of the Award, shall be 
paid a loading of 20 per cent in addition to the rates 
to which he is otherwise entitled pursuant to this 
Order. 

3. That this Order shall have effect from the beginning 
of the first pay period commencing on or after the 29th 
day of October 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BUILDING TRADES AWARD 
No. 31 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Construction, Mining and Energy Workers' Union 
of Australia — Western Australian Branch 

and 
Corinthian Industries (WA) P/L. 

No. C756 of 1987. 

BUILDING TRADES AWARD 1968 
No. 31 of 1966. 

Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
29th day of October 1987. 

Order. 
WHEREAS conferences have been held between the 
parties to discuss the implementation of changes in work 
practices and a dispute settlement procedure; whereas 
both parties now agree that those practices and the 
dispute settlement procedure should be implemented 
from the 28th day of October 1987 on the understanding 
that the changes made will then justify a wage increase 
under the Restructuring and Efficiency Principle, and; 
whereas such changes have been clearly identified and 
explained in detail and the particulars have been 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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recorded in the Commission; now therefore, the Com- 
mission being satisfied that the agreement reached 
conforms with the Restructuring and Efficiency 
Principle enunciated by the Commission in Court 
Session on 25 March 1987 in matter. No. 1195 of 1986 and 
by consent hereby orders — 

1. In this Order the term "Award" means the Building 
Trades Award No. 31 of 1966. 

2. That, in lieu of the weekly rates prescribed by the 
Award as varied and consolidated, the following weekly 
rates shall be paid to employees of Corinthian Industries 
(Wa) P/L employed in the classifications shown. 

(1) Base rate per week $ 
Carpenter, joiner   311.50 
Joiner — Assembler A (as defined in 
Clause 6 of the Award)  286.40 
Joiner — Assembler B (as defined in 
Clause 6 of the Award)   273.20 

(2) Special Payment: 
(a) A special payment of $34.30 per week shall 

be paid to all workers covered by this 
Order and shall be regarded as part of the 
"total rate" for all purposes of the Award. 

(b) For the purpose of calculating the rate of 
wage payable to an apprentice the special 
payment prescribed in paragraph (a) 
hereof shall be deemed to be part of the 
tradesman's total rate. 

(3) Construction Allowance: $14.(X) per week. An 
employee shall not be entitled to this construction 
allowance except when required to work "on site" 
on any work in connection with the erection or 
demolition of a building or to carry out work which 
the employer and the union agree is construction 
work or in default of agreement, that is so declared 
by the Board of Reference constituted by the 
Award. 

(4) Casual Workers: A casual worker as defined 
in Clause 6.—Definitions of the Award, shall be 
paid a loading of 20 per cent in addition to the rates 
to which he is otherwise entitled pursuant to this 
Order. 

3. That this Order shall have effect from the beginning 
of the first pay period commencing on or after the 29th 
day of October 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

PUBLIC SERVICE SALARIES AGREEMENT 
No. PSA AGS of 1985. 

PUBLIC AUTHORITIES SALARIES AWARD 
No. PSA 3 of 1986. 

WESTERN AUSTRALIAN FIRE BRIGADES 
BOARD COMMUNICATION SYSTEMS OFFICERS 

SALARIES AGREEMENT 
No. PSA AG6 of 1985. 

COUNTRY HIGH SCHOOL HOSTELS 
AUTHORITY HOSTEL SUPERVISORY STAFF 

AGREEMENT No. PSA AGS of 1980. 
GOVERNMENT OFFICERS (STATE 

GOVERNMENT INSURANCE COMMISSION) 
AWARD No. PSA 21 of 1986. 

ELECTORATE OFFICERS AWARD 
No. 18 of 1986. 

DEPARTMENT FOR COMMUNITY SERVICES 
(FAMILY RESOURCE WORKERS, WELFARE 

ASSISTANTS AND PARENT HELPERS) AWARD 
No. A19 of 1986. 

EDUCATION DEPARTMENT MINISTERIAL 
OFFICERS SALARIES ALLOWANCES AND 

CONDITIONS AWARD 
No. PSA 5 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — Variation of an Award. 

The Civil Service Association of Western Australia 
Incorporated 

and 
The Public Service Board (No. PSA 567 of 1987); 
Agriculture Protection Board of Western Australia 

and Others (No. PSA 566 of 1987); 
Western Australian Fire Brigades Board 

(No. PSA 2058 of 1987); 
Country High Schools Hostels Authority 

(No. PSA 2059 of 1987); 
State Government Insurance Commission 

(No. PSA 2060 of 1987); 
The Joint House Committee of the Parliament 
of Western Australia (No. PSA 2061 of 1987); 

Department for Community Services 
(No. PSA 2064 of 1987); 

Hon Minister for Education (No. PSA 2065 of 1987). 

PUBLIC SERVICE SALARIES AGREEMENT 1985. 
PUBLIC AUTHORITIES SALARIES AWARD 1986. 

WESTERN AUSTRALIAN FIRE BRIGADES 
BOARD COMMUNICATION SYSTEMS OFFICERS 

SALARIES AGREEMENT 1985. 
COUNTRY HIGH SCHOOL HOSTELS 

AUTHORITY HOSTEL SUPERVISORY STAFF 
AGREEMENT 1980. 

GOVERNMENT OFFICERS (STATE 
GOVERNMENT INSURANCE COMMISSION) 

AWARD 1987. 
ELECTORATE OFFICERS AWARD 1986. 

DEPARTMENT FOR COMMUNITY SERVICES 
(FAMILY RESOURCE WORKERS, WELFARE 

ASSISTANTS AND PARENT HELPERS) 
AWARD 1986. 

EDUCATION DEPARTMENT MINISTERIAL 
OFFICERS SALARIES ALLOWANCES AND 

CONDITIONS AWARD 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Award variations — Salary rates — Increased by four per 
cent — 2nd tier wage adjustment — Restructuring 
and Efficiency Principle — by consent — Awards 
and Agreements varied. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: There are a number of appli- 
cations before the Commission. Principally they seek to 
increase by four per cent the salaries payable to those in 
the Public Service of this State and to some other govern- 
ment officers for whom the Civil Service Association has 
industrial coverage, not employed in the Public Service 
as such, but in some of the State Government 
instrumentalities. 

The applications are brought pursuant to the Commis- 
sion's current wage fixing Principles and more 
particularly the Restructuring and Efficiency Principle. 
The increase sought is the maximum that is envisaged 
under the second tier of the Wage Adjustment Principle. 
All of the applications now have the consent of the 
Crown. Indeed some of the mechanical changes which 
follow as a result of the claim for a four per cent increase 
in the salaries have been lodged by the Crown to ensure 
that the loose ends are tidied up. 

The Principles require, as Mr Rowton for the Associa- 
tion, has so rightly said, that the parties endeavour to 
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reach agreement on ways and means of effecting a 
restructuring designed to make the work place more 
efficient and to increase productivity. The information 
before me suggests that the parties have, after "an 
extensive and rigorous period of negotiations" reached 
agreement on quite a number of initiatives, many of 
which can only be described as significant and all of 
which are designed in one way or another, to improve 
either productivity or efficiency or both within the 
Service or the instrumentalities. 

Some of the initiatives effect the Service at large whilst 
others simply concern particular departments of it. The 
initiatives which affect the Service at large have been 
outlined. They include amongst other things, the direct 
payment of salaries to bank accounts by modern 
electronic processes; the cessation of the practice of 
paying pro rata annual leave loading on resignation; 
tighter control on the accumulation of long service leave, 
which has long bugged the Service I suggest; and there is 
a change in the higher duties allowance provisions to 
provide for partial payment where only part of the duties 
of the higher post are carried out. Further, the parties 
have undertaken to see that annual increments are paid 
to public servants on merit rather than simply on the 
basis of the effluxion of time irrespective of merit. There 
is also to be an adjustment to the travelling allowances 
for some shift workers. All of those matters will result in 
real cost savings and they have been itemised in the 
papers which the parties have produced to me in 
conference earlier. 

In addition, the parties have agreed to an extension of 
the spread of ordinary hours in the Service by an hour a 
day. The right to employ government officers on a part- 
time basis or a casual basis, at least in the instru- 
mentalities, is also to be permitted or at least legalised. 
They have not allowed any cost for these but anybody 
with any knowledge of these matters should appreciate 
that there will be some monetary savings. 

Perhaps most significantly, the parties have agreed 
that the functional review process which has resulted in 
very significant savings to the State to date will continue. 
The information before me suggests that since March 
1987 there has been or will be, a reduction in 90 positions 
in the Education Department as a result of this process. 
Likewise in the Health Department there is to be a 
reduction of 332 positions or thereabouts, involving 
quite substantial monetary savings to the State, in the 
order of $2 million and $7 million per annum 
respectively. 

The parties have also agreed that there should be some 
other restructuring, much of which has already taken 
place, on a departmental level. That restructuring is of 
course of a smaller magnitude than that which flows 
from the functional review process but these smaller 
restructures which have taken place have resulted in quite 
significant savings, in either efficiency or productivity 
often through the reduction of jobs, making a saving, as 
Mr Rowton has said, in the order of $22.5 million, or 
thereabouts. 

The parties have said, and the information before me 
by and large supports it, that the changes or initiatives 
which have been brought about as a result of the second 
tier negotiations will result in savings to the State in the 
order of $34.5 million in a full year. That, as Mr Home 
has said, seems to represent a saving of something like six 
per cent on the total salaries bill for the Public Service or 
government offices. That, against an increase in costs of 
four per cent as permitted by the second tier, can only be 
said to reflect credit on both the Association and on the 
Government and their officers, who have obviously 
worked long and hard to reach the agreement they have 
reached. As Mr Home inferred, it is or ought to be seen 
as an indicatin that the second tier Principle does have 
some benefits for the community when it is put to its 
proper use. 

It might be said by some that some of the benefits to 
which the parties have referred are illusory. For example, 
some of the benefits flow from the increased utilisation 
of computers. Some might suggest that sort of thing is to 
be expected in a modern day work place and ought to be 

2311 

considered in the ordinary course of events and not taken 
into account on this occasion. Likewise, some cynics 
might question the savings which have been assigned to 
the abolition of automatic incremental adjustments in 
the service, at least until it happens. That saving I think is 
said to be in the order of $1 million or thereabouts. There 
are also some changes which are dependent upon 
legislative action. 

As to that concern I wish to state that the parties have, 
on two occasions, met with me in conference pursuant to 
the provisions of section 32 of the Industrial Relations 
Act and have expounded, in more detail, the quite 
detailed documentation which was lodged at my request 
in support of the application. I am satisfied that the 
changes which they have indicated are very real and are 
not a camouflage designed to overcome the requirements 
of the Principles. It is worth recording the Crown's 
commitment given by Mr Home, that it intends to 
monitor the agreed changes to see that they are in fact 
carried out in accordance with the agreements, so that 
the savings will be real and not illusory. 

Even if one discounts the benefits which flow from 
computerisation, salary incremental changes and the 
like, the other benefits are still far in excess of the $22 
million cost of the salary increases. Furthermore, it is 
apparent from reading the papers that the savings have 
been costed on a most conservative basis and, if 
anything, have been quite underestimated. 

Moreover, it ought also be recorded that the parties 
have agreed on a number of other initiatives, such as the 
streamlining of the present quite cumbersome and 
apparently costly promotion appeals system and the 
introduction of remuneration packaging as it is under- 
stood in the private sector. None of these items have been 
costed but all will, I think, clearly add to the savings. 

The Public Service in this State has already undergone 
a major restructuring in other areas. I need only example 
the Building Management Authority, and the Public 
Works Department as it was and the Water Authority. 
That has brought about already significant increases in 
efficiency through modernisation, all of which has 
occurred prior to March this year and none of which has 
been taken into account for these purposes. However, 
the fact that those changes have occurred, without much 
"blood-letting", is a fair illustration of the capabilities 
of both parties to these applications to make the 
necessary adjustments to meet the needs of the State in a 
way in which I suspect the taxpayers would expect of a 
modern Public Service. 

It should be obvious to anyone who has heard what 
has been said in these proceedings, or who cares to 
examine the papers lodged in support of these applica- 
tions, that they comply with both the spirit and the letter 
of the Commission's Wage Fixing Principles. In the 
circumstances, I indicate that I am prepared to approve 
of the applications to increase the salaries in the terms in 
which they are lodged. There can be no retrospectivity, 
notwithstanding that the claims were lodged as long ago 
as July last. I think they should operate with effect from 
the first pay period on or after this date, which I under- 
stand in practical terms means the pay period which 
commences tomorrow. 
Appearances: 

Mr R.L. Rowton on behalf of the Applicant. 
Mr S. Home on behalf of the Respondents. 

Editor's Note: 
Gazette references for the orders are as listed below:— 

Vol. Page 
1. Order No. PSA 567 of 1987 67 2069 
2. Order No. PSA 566 of 1987 67 2066 
3. Order No. PSA 2058 of 1987 67 2075 
4. Order No. PSA 2059 of 1987 67 2060 
5. Order No. PSA 2060 of 1987 67 2057 
6. Order No. PSA 2061 of 1987 67 2047 
7. Order No. PSA 2064 of 1987 67 2041 
8. ORder No. PSA 2065 of 1987 67 2046 
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METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C812 (2) of 1987. 

Between Independent Wool Dumpers Pty Ltd, 
Applicant and Amalgamated Metal Workers and 
Shipwrights Union of Western Australia, 
Respondent. 

Order. 
WHEREAS a conference was held on 30 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 30th day of October 1987. 

Dated at Perth this 6th day of November 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C812 (3) of 1987. 

Between Johns Perry Castings, Applicant and 
Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Respondent. 

Order. 
WHEREAS a conference was held on 30 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 

understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Australasian 
Society of Engineers, Moulders and Foundry 
Workers Industrial Union of Workers, Western 
Australian Branch. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 30th day of October 1987. 

Dated at Perth this 6th day of November 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

AWARDS/AGREEMENTS — 

Second tier/wage fixing principles 
1987 — Orders — 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C812 (4) of 1987. 

Between Karratha Plant Maintenance Pty Ltd, 
Applicant and Amalgamated Metal Workers and 
Shipwrights Union of Western Australia, 
Respondent. 

Order. 
WHEREAS a conference was held on 30 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 2313 

Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 30th day of October 1987. 

Dated at Perth this 6th day of November 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

CLERKS (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD 

No. 38 of 1947. 
TRANSPORT WORKERS (GENERAL) AWARD 

No. 10 of 1961. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C812 (5) of 1987. 

Between Lidco Aluminium Windows Pty Ltd, Applicant 
and Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch; Federated Clerks' 
Union of Australia Industrial Union of Workers, 
Western Australian Branch and the Transport 
Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch, 
Respondents. 

Order. 
WHEREAS a conference was held on 30 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965; 

Clause 11 of the Clerks' (Wholesale and Retail 
Establishments) Award No. 38 of 1947 and Clause 7 
of the Transport Workers (General) Award No. 10 
of 1961 respectively shall notwithstanding the 
provisions of those clauses have their actual rates of 
pay increased by four per cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Unions listed in 
the Schedule attached to this Order. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 30th day of October 1987. 

Dated at Perth this 6th day of November 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Australasian Society of Engineers, Moulders and 

Foundry Workers Industrial Union of Workers, 
Western Australian Branch. 

Federated Clerks' Union of Australia, Industrial Union 
of Workers, Western Australian Branch. 

Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C813 (1) of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and 
Australian Shipbuilding Industries (WA) Pty Ltd, 
Respondent. 

Order. 
WHEREAS a conference was held on 30 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said respondent who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 
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2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said respondent who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 30th day of October 1987. 

Dated at Perth this 4th day of November 1987. 

(Sgd.) B.J. COLLIER, 
f L. S. 1 Chief Commissioner. 

3. That this Order shall apply to all employees of 
the said respondent who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 30th day of October 1987. 

Dated at Perth this 4th day of November 1987. 

(Sgd.) B.J. COLLIER, 
IL.S.l Chief Commissioner. 

SUPERMARKETS AND CHAIN STORES 
(WESTERN AUSTRALIA) WAREHOUSE AWARD 

No. A26 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — 2nd Tier Increase. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C813 (2) of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and JFK 
Engineering (WA), Respondent. 

Order. 
WHEREAS a conference was held on 30 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said respondent who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

Coles New World 
and 

The Shop, Distributive and Allied Employees' 
Association of Western Australia. 

No. C811 of 1987. 

SUPERMARKETS AND CHAIN STORES 
(WESTERN AUSTRALIA) WAREHOUSE AWARD 

No. A26 of 1982. 
Various Wholesale/Retail 

COMMISSIONER O.K. SALMON. 
4th day of November 1987. 

Order. 
WHEREAS at a conference held before the Commission 
on 4 November 1987 between Coles New World and the 
Shop, Distributive and Allied Employees' Association of 
Western Australia have conferred with respect to the 
Restructuring and Efficiency Principle of the Commis- 
sion's Wage Fixing Principles; and whereas the parties 
have agreed that work practices and other arrangements 
as specified in their agreement shall be permanently 
implemented in consideration of wage increases allowed 
under the said Principles; and whereas the work practices 
and other arrangements specified in the parties agree- 
ment are recorded in the Commission; now therefore, 
being satisfied that the agreement conforms with the 
Commission's Wage Fixing Principles, and pursuant to 
section 44 (8) of the Industrial Relations Act 1979, the 
Commission hereby Orders: 

1. That the total ordinary wage rates paid for all 
purposes of the award to persons employed by Coles 
New World in the classifications specified in the 
Supermarkets and Chain Stores (Western Australia) 
Warehouse Award 1982 shall be increased by four 
per cent. 

2. That this Order shall operate from the 4th day 
of November 1987. 

(Sgd.) O.K. SALMON, 
IL.S.l Commissioner. 
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SUPERMARKETS AND CHAIN STORES 
(WESTERN AUSTRALIA) WAREHOUSE AWARD 

No. A26 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — 2nd Tier Increase. 

Woolworths (WA) Limited 
and 

The Shop, Distributive and Allied Employees' 
Association of Western Australia. 

No. C805 of 1987. 

SUPERMARKETS AND CHAIN STORES 
(WESTERN AUSTRALIA) WAREHOUSE AWARD 

No. A26 of 1982. 
Various Wholesale/Retail 

COMMISSIONER O.K. SALMON. 
4th day of November 1987. 

Order. 
WHEREAS at a conference held before the Commission 
on 4 November 1987 between Woolworths (WA) Limited 
and the Shop, Distributive and Allied Employees' 
Association of Western Australia have conferred with 
respect to the Restructuring and Efficiency Principle of 
the Commission's Wage Fixing Principles; and whereas 
the parties have agreed that work practices and other 
arrangements as specified in their agreement shall be 
permanently implemented in consideration of wage 
increases allowed under the said Principles; and whereas 
the work practices and other arrangements specified in 
the parties agreement are recorded in the Commission; 
now therefore, being satisfied that the agreement 
conforms with the Commission's Wage Fixing 
Principles, and pursuant to section 44 (8) of the 
Industrial Relations Act 1979, the Commission hereby 
Orders: 

1. That the total ordinary wage rates paid for all 
purposes of the award to persons employed by 
Woolworths (WA) Limited in the classifications 
specified in the Supermarkets and Chain Stores 
(Western Australia) Warehouse Award 1982 shall be 
increased by four per cent. 

2. That this Order shall operate from the 4th day 
of November 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Order. 
WHEREAS I, the undersigned Commissioner of the 
Western Australian Industrial Relations Commission, 
presided over a conference between the abovementioned 
parties on the 12th day of November 1987; and whereas 
representatives of the parties have met and conferred and 
have arrived at agreement on the matters in dispute and 
have therefore requested the Commission to issue an 
order in the terms of that agreement; now therefore, 
pursuant to the powers conferred on me under section 44 
(8) (a) of the Industrial Relations Act 1979 and other 
powers therein, I hereby make the following order in the 
terms of the attached schedule to operate from the first 
pay period commencing on or after the 12th day of 
November 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This order shall be known as the Albany Advertiser 

Superannuation Order. 

2.—Parties. 
This order shall apply to the Printing and Kindred 

Industries Union Western Australian Branch and 
employees of Albany Advertiser Pty Ltd employed under 
the Country Printing Award. 

3.—Term. 
This order shall remain in place for a period of two 

years from the date of ratification by the Western 
Australian Industrial Relations Commission. 

4.—Employer Contributions. 
The employers shall contribute in accordance with 

schedule A of the Trust Deed of the Bell Group Super- 
annuation Fund. 

5.—Qualifying Period. 
New employees commencing after the date of this 

order will be required to perform four weeks' service 
before becoming entitled to receive the employer 
contributions mentioned in 4.—Employer Contributions 
above. Once new employees have completed the four 
weeks' qualifying period, they shall be eligible to have 
contributions to the Fund paid on their behalf from the 
date of their employment. 

6.—Fund. 
Employer contributions will be paid into the Bell 

Group Superannuation Fund. 

SUPERANNUATION/WAGE 
FIXING PRINCIPLES 1987 — 

Orders — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979 
Section 44 — conference. 

Printing and Kindred Industries Union, Western 
Australian Branch, Industrial Union of Workers 

and 
Albany Advertiser Pty Ltd. 

No. C855 of 1987. 

inters Printing Industry 

COMMISSIONER J.A. NEGUS. 
12th day of November 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979 
Section 44 — Superannuation Scheme. 

The United Furniture Trades Industrial Union 
of Workers, WA 

and 
Pacific Dunlop Limited trading as 

Dunlop (a Division of Pacific Dunlop Limited) 
and Others. 

No. C782 of 1987. 

Various Manufacturing 

COMMISSIONER O.K. SALMON. 
2nd day of November 1987. 
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Order. 
HAVING heard Mr T. Daly on behalf of the applicant 
and Mr K.E. Lehmann on behalf of the respondent, and 
having been informed by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch and 
the Shop, Distributive and Allied Employees' Associa- 
tion of Western Australia of their consent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 having satisfied itself that 
the requirements in the Reasons for Decision in the 
Commission in Court Session in No. 1195 of 1986 have 
been complied with, hereby makes an Order in the terms 
of the attached Schedule. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the Pacific Dunlop 

Superannuation Order. 

2.—Application. 
This Order shall apply to the parties to this order and 

the employees of the Company to whom the relevant 
awards apply. 

3.—Date of Operation. 
This Order shall operate from the beginning of the first 

pay period on or after 1 January 1988. 

4.—Definitions. 
(1) "Relevant Awards" means the Furniture Trades 

Industry Award No. A6 of 1984 and the Shop and 
Warehouse (Wholesale and Retail Establishments) State 
Award No. 32 of 1976 and the Clerks Wholesale and 
Retail Establishments Award No. 38 of 1947. 

(2) "Company" means Pacific Dunlop Limited 
trading as Dunlop Bedding (A Division of Pacific 
Dunlop Limited). 

(3) "The fund" means Pacific Dunlop Superannua- 
tion Fund. 

(4) "Fund member" means an employee of the 
Company who is a member of the fund. 

(5) "Ordinary Time earnings" means the classifica- 
tion rate including supplementary or special payments 
and shift loadings where relevant, but excludes over 
award payments. 

5. —Contributions. 
The Company shall contribute to the Fund in 

accordance with the Fund Trust Deed and Rules three 
per cent of the ordinary time earnings per week under the 
relevant award on behalf of each member. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979 
Section 44 — Superannuation Scheme. 

The Shop Distributive and Allied Employees' 
Association of Western Australia 

and 
W.D. & H.O. Wills (Australia) Limited. 

No. C728 of 1987. 

Storemen Wholesale T obacco 

COMMISSIONER O.K. SALMON. 
4th day of November 1987. 

Order. 
HAVING heard Mr J. Bullock on behalf of the applicant 
and Mr J. Uphill on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
having satisfied itself that the requirements in the 
Reasons for Decision in the Commission in Court 
Session in No. 1195 of 1986 have been complied with, 
hereby makes an Order in the terms of the attached 
Schedule. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the W.D. & H.O. Wills 

— Perth Storemen Superannuation Order. 

2.—Parties Bound by Area of the Order. 
This Order shall be binding on W.D. & H.O. Wills 

(Australia) Limited in respect of employees employed by 
it in Western Australia and who are eligible to be 
members of the Shop, Distributive and Allied 
Employees' Association of Western Australia. 

3.—Definitions. 
In this Order "Fund" means the Australian Retire- 

ment Fund which was established and is governed by a 
Trust Deed and Rules dated 11 July 1986 as amended or 
such other scheme which complies with the Australian 
Government's Operational Standards for Occupational 
Superannuation Funds. 

"Employee" means an Employee of the Employer 
who is employed by the Employer as a storeman under 
the Shop Assistants (Wholesale and Retail Establish- 
ments) State Award who is eligible to be a member of the 
Union and who is not employed on a casual, seasonal or 
temporary or short term basis. 

"Employer" means W.D. & H.O. Wills (Australia) 
Limited. 

"Ordinary time earnings" means the ordinary 
periodic salary, wages or other remuneration being paid 
by the Employer to the Employee each week but shall not 
include any bonus, commission, payment for overtime or 
other extraordinary payment, remuneration or 
allowance (other than an allowance which is part of the 
Employee's ordinary rate of pay for all purposes). 

"Relevant Admission Agreement" means the 
Admission Agreement between W.D. & H.O. Wills 
(Australia) Limited and the Australian Retirement Fund 
Pty Ltd. 

"Union" means the Shop, Distributive and Allied 
Employees' Association of Western Australia. 

4.—Contributions. 
(1) The Employer shall, in respect of an Employee 

who is a member of the Fund, contribute to the Fund an 
amount equal to three per cent of the ordinary time 
earnings of such Employee when and for the period in 
which the Employer is obliged, pursuant to the Trust 
Deed as amended or the relevant Admission Agreement, 
to contribute to the Fund in respect of that Employee. 

(2) The Employer shall make such contributions 
monthly for pay periods completed in such months, or at 
such other time and in such manner as may be agreed in 
writing between the Trustees of a Fund and the Employer 
from time to time. 

(3) Notwithstanding the provisions of this clause, this 
Order shall not impose any obligation or liability on the 
Employer to contribute to more than one Fund in respect 
of an Employee. 

(4) If at any time, after the commencement of this 
Order, the Employer becomes bound by an award or 
order of any industrial tribunal or by a registered or 
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unregistered industrial agreement or by legislation to 
contribute to the Australian Retirement Fund or another 
superannuation fund in respect of an Employee then the 
Employer's liability to make contributions in respect of 
that Employee pursuant to this Order shall be reduced by 
the amount of the contribution the Employer is required 
by the award or order or registered or unregistered 
industrial agreement or by legislation to make from the 
date the Employer becomes bound to make such 
contributions. 

5.—Operative Date. 
This Order shall operate from the commencement of 

the first pay period on or after the 2nd day of October 
1987 and shall continue thereafter for a period of two 
years. 

2317 

5.—Definitions. 
(1) . . . 
(2) "Supervisor" — shall mean an employee 

employed as such and who is responsible for the direct 
supervision of employees engaged on maintenance. 

13.—Wage Rates. 
Shift Supervisor. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 30th day of November 1987. 

REGISTRAR. 

CANCELLATION OF AWARDS/ 

AGREEMENTS/RESPONDENTS — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. AG4 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of the cancellation of an industrial 
agreement under section 47 of the said Act. 

Order. 
WHEREAS the Commission being of the opinion that 
there was no employee to whom the Industrial Relations 
(Mt Newman Mining Co Pty Limited and Association of 
Draughting, Supervisory and Technical Employees) 
Agreement applies, did give notice of an intention to 
make an Order cancelling such agreement; and whereas 
on the 9th day of November 1987 there was no objection 
to the making of such an Order; now therefore, I, the 
undersigned Chief Commissioner of the Western 
Australian Industrial Relations Commission, pursuant 
to the powers in the said Act thereby enabling me, do 
hereby order that the Industrial Relations (Mt Newman 
Mining Co Pty Limited and Association of Draughting, 
Supervisory and Technical Employees) Agreement No. 
AG4 of 1986, be cancelled. 

Dated at Perth this 9th day of November 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

NOTICES — 
Award/agreement matters — 

Application No. A35 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"BURSWOOD ISLAND RESORT (SUPERVISORS) 

AWARD 1987". 

NOTICE is given that an application has been made to 
the Commission by the Association of Draughting, 
Supervisory and Technical Employees Western 
Australian Branch under the Industrial Relations Act 
1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This Award shall operate over the area of land 

occupied by the Burswood Island Resort, and it shall 
apply to all employees employed in the calling mentioned 
in Clause 13.—Wage Rates herein. 
57841—8 

Application No. 1576 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "BUILDING TRADES 

(CONSTRUCTION) AWARD No. 14 of 1978". 

NOTICE is given that an application has been made to 
the Commission by the Construction, Mining and 
Energy Workers' Union of Australia — Western 
Australian Branch under the Industrial Relations Act 
1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

Clause 8.—Rates of Pay: By adding to this clause the 
following category of tradesman:— 

Roof Tile Fixers. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 3rd day of December 1987. 

REGISTRAR. 

Application No. 1487 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "CLEANERS AND CARETAKERS 

(GOVERNMENT) AWARD No. 32 of 1975". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

Clause 20.—Wages: Add to subclause (1) of this clause 
the following new classifications:— 

First Cook (Agricola College) 
Second Cook (Agricola College) 
Kitchen Hand (Agricola College) 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 20th day of November 1987. 

REGISTRAR. 
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Application No. AG27 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"CLERKS' (ACCOUNTING ASSISTANT 
AUSTRALIAN TRAINEESHIPS) INDUSTRIAL 

AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to any accounting assistant 

trainee employed in any of the callings covered by the 
Clerks' (Accountants' Employees) Award No. 8 of 1982, 
employed in the industry of the employers named in 
Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

7.—Definitions. 
' 'Accounting Assistant Trainee'' shall be a person who 

has entered into an agreement for training in any of the 
callings covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

Schedule A. 
Employers Party to this Agreement. 

Ernst & Whinney 
Ernest J. Wohlsein 
Peat Marwick 
Burns, Hughes & Co 
Harden, East & Conti 
Burgess, Macfarlane & Young 
Wilson, O'Keefe & Walker 
Coopers & Lybrand 
McGillivray & Associates 
King, Gibson & Lewis 
L. Jeffrey 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 19th day of November 1987. 

REGISTRAR. 

Application No. AG35 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"CLERKS' (COMMERCIAL RADIO AND 
TELEVISION BROADCASTERS TRAINEESHIPS) 

INDUSTRIAL AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Commercial Radio and Television Broadcasters) Award 
No. 14C of 1968 employed in the industry of the 
employer named in Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

7.—Definitions. 
"Clerical Trainee" shall be a person who has entered 

into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

Schedule A. 
Employers Party to this Agreement. 

Western Broadcasting Services (6PR) 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 20th day of November 1987. 

REGISTRAR. 

Application No. AG28 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"CLERKS' (COMMERCIAL, SOCIAL AND 
PROFESSIONAL SERVICES) AWARD 

INDUSTRIAL AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Commercial, Social and Professional Service) Award 
No. 14 of 1972 employed in the industry of the employers 
named in Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

7.—Definitions. 
"Clerical Trainee" shall be a person who has entered 

into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

Schedule A. 
Employers Party to this Agreement. 

Cadd Systems Pty Ltd 
Information Automation Inc 
Harris & Sutherland Pty Ltd 
L.P. Thompson & Assoc 
Dove Insurance Brokers 
Datalink 
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Creative Forces 
Skilled Engineering 
Storen Security Services 
Testing & Commissioning Services (Australia) 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 19th day of November 1987. 

REGISTRAR. 

Application No. AG34 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"CLERKS' (HOTELS, MOTELS AND CLUBS) 
AWARD INDUSTRIAL AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

Application No. AG30 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"CLERKS' (COMMERCIAL, SOCIAL AND 
PROFESSIONAL SERVICES) AWARD 

INDUSTRIAL AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Commercial, Social and Professional Service) Award 
No. 14 of 1972 employed in the industry of the employers 
named in Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

7.—Definitions. 
"Clerical Trainee" shall be a person who has entered 

into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

Schedule A. 
Employers Party to this Agreement. 

World Vision of Australia 
Bruno Zimmermann 
World Travel Headquarters 
West Radio Diagnostic Clinic 
Beta Holidays 
John O'Neil & Sons 
Community Newspapers (1985) Ltd 
Bace Building (WA) Pty Ltd 
Coral Holdings Pty Ltd 
R.A. Stein & Associates 
Gladstone Securities 
Austmark International 
Human Technology International Pty Ltd 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 19th day of November 1987. 

REGISTRAR. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Hotels, Motels and Clubs) Award No. 7 of 1977 
employed in the industry of the employer named in 
Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

7.—Definitions. 
"Clerical Trainee" shall be a person who has entered 

into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

Schedule A. 
Employers Party to this Agreement. 

Overland Motel, Kalgoorlie 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 20th day of November 1987. 

Application No. AG29 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"CLERKS' (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD INDUSTRIAL 

AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Wholesale and Retail Establishments) Award No. 38 of 
1947 employed in the industry of the employers named in 
Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 
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7.—Definitions. 
"Clerical Trainee" shall be a person who has entered 

into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

Schedule A. 
Employers Party to this Agreement. 

E.P.L. Kone Pty Ltd 
Houghton Motors Pty Ltd 
P & G Fabrications 
The Tile Shop 
Beste Photographies 
Acroh Sales & Service 
Dyna Trans 
Kelmscot Smash Repairs 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 19th day of November 1987. 

REGISTRAR. 

Application No. AG31 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"CLERKS' (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD INDUSTRIAL 

AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Wholesale and Retail Establishments) Award No. 38 of 
1947 employed in the industry of the employers named in 
Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

Application No. AG32 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"CLERKS' (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD INDUSTRIAL 

AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Wholesale and Retail Establishments) Award No. 38 of 
1947 employed in the industry of the employers named in 
Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

7.—Definitions. 
"Clerical Trainee" shall be a person who has entered 

into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

Schedule A. 
Employers Party to this Agreement. 

Weststand Sheetmetal Pty Ltd 
Corrocoate (Australia) Pty Ltd 
Corinthian Industries (WA) 
Castledex Business Systems Pty Ltd 
Edgell/Birds Eye 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 19th day of November 1987. 

REGISTRAR. 

7.—Definitions. 
"Clerical Trainee" shall be a person who has entered 

into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

Schedule A. 
Employers Party to this Agreement. 

Hot Mix Ltd 
Computability Pty Ltd 
Mandurah Business Machines 
Custom Communication Co 
Mint Stationery & Computer Supplies 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 19th day of November 1987. 

REGISTRAR. 

Application No. AG33 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"CLERKS' (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD INDUSTRIAL 

AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Wholesale and Retail Establishments) Award No. 38 of 
1947 employed in the industry of the employers named in 
Schedule A of this agreement. 
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5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

7.—Definitions. 
"Clerical Trainee" shall be a person who has entered 

into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

Schedule A. 
Employers Party to this Agreement. 

Esab Australia Pty Ltd 
Provincial Publications of WA 
Stirling Engineering Supplies 
Rural Traders Co-operative (WA) 
J.H. Computer Services 
Westair Pty Ltd 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 19th day of November 1987. 

REGISTRAR. 

Application No. 1539 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "ELECTRONIC SERVICING 

EMPLOYEES' (PUBLIC WORKS DEPARTMENT 
ARCHITECTURAL DIVISION) AWARD 

No. A40 of 1982". 

NOTICE is given that an application has been made to 
the Commission by the Association of Draughting, 
Supervisory and Technical Employees Western 
Australian Branch under the Industrial Relations Act 
1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

Clause 5.—Definitions: Add the following subclauses 
after subclause (4):— 

(5) Senior Technical Officer Grade 1 — shall 
mean a person who has been appointed as such and 
has obtained a level of knowledge equal to that 
which would be obtained by studying an Electronic 
diploma at an appropriate institution. 

(6) Senior Technical Officer Grade 2 — shall 
mean a person who has been appointed as such and 
has obtained a level of knowledge equal to that 
which would be obtained by studying an Electronic 
diploma at an appropriate institution and has 
obtained a degree of speciality in computerised 
digital systems. 

And renumber the existing subclauses accordingly. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 27th day of November 1987. 

REGISTRAR. 

Application No. A36 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"MONUMENTAL STONE WORKERS AND STONE 

PROCESSORS AWARD 1988". 

NOTICE is given that an application has been made to 
the Commission by the Construction, Mining and 
Energy Workers' Union of Australia — Western 
Australian Branch under the Industrial Relations Act 
1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This Award shall apply throughout the State of 

Western Australia to: 
(1) all workers including apprentices and junior 

workers employed in any of the callings set out in Clause 
7.—Wages of this award in the industry of monumental 
masonry; and 

(2) all employers employing those workers; and 
(3) the Construction, Mining and Energy Workers' 

Union of Australia — Western Australian Branch. 

7.—Wages. 
(1) The rates of wages payable to the workers covered 

by this award (other than duly registered apprentices and 
junior workers) shall be as follows — 

Rate 
Per Week 

Classification $ 
Monumental mason 345.80 
Monumental fixer 342.60 
Assistant monumental fixer 321.40 
Primary saw operator 321.40 
Secondary saw operator 321.40 
Polishing machine operator 321.40 
Stone engraving operator 321.40 
Monumental concrete moulder 321.40 
Labourer 300.90 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 2nd day of December 1987. 

REGISTRAR. 

Application No. 190 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "NURSES' (INDEPENDENT 
SCHOOLS) AWARD No. 21B of 1962". 

NOTICE is given that an application has been made to 
the Commission by the Royal Australian Nursing 
Federation Industrial Union of Workers, Perth under 
the Industrial Relations Act 1979 for a variation of the 
above Award. 

As far as relevant, those parts of the proposed amend- 
ment which relate to area of operation or scope are 
published hereunder. 

Clause 4.—Area: Delete the words "comprised within 
the South West Land Division" so that the clause reads: 

4.—Area. 
This award shall have effect over the area of the 

State of Western Australia. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 24th day of November 1987. 

REGISTRAR. 
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BOARDS OF REFERENCE — 
Decisions of — 

BOARD OF REFERENCE. 
Industrial Relations Act 1979 

Section 48. 

Australian Railways Union of Workers 
West Australian Branch 

and 
Western Australian Government Railways Commission. 

RAILWAY EMPLOYEES AWARD 
No. 18 of 1969. 

Railways Lifters 

BEFORE A BOARD OF REFERENCE. 
Mr T.J. Pope — Chairman, 

Mr J. Olding — Employee's Representative, 
and Mr R. Falek — Employer's Representative. 

Perth 6th day of October 1987. 

Confined space — previous principles — duration of 
period of discomfort — wage rate contains a margin 
for compensation — dismissed. 

Determination. 
MR POPE: Car and wagon lifters employed in the car 
and wagon shop at the Forrestfield depot of Westrail 
were claiming a confined space allowance pursuant to 
subclause (3) of Clause 31 of the Railway Employees 
Award No. 18 of 1969,- for work on or about bogies and 
brake gear on a variety of classes of wagon. 

The particular subclause of the award is set out 
below — 

31 (1) . . . 
(2) . . . 
(3) Confined Space: Workers (other than at 

Midland Workshops) in confined spaces shall be 
paid 35 cents per hour extra except where otherwise 
provided. 

A "confined space" means a working place, the 
dimensions of which necessitate an employee 
working in an unusually stooped or otherwise 
cramped position, or where confinement within a 
limited space is productive of unusual discomfort. 

Initially the Board inspected the following models of 
wagon — NQAY, WFDY, WJK, XWA, QUA, VH, 
QBC, QA. None of the wagons were the subject of a 
specific confined space allowance claim, but rather the 
Board was presented with a general description of the 
types of duties undertaken for which confined space 
might be claimed. 

The applicant was advised that the Board could not 
deal with a hypothetical situation. The Board was 
advised some days later of an actual dispute involving a 
claim for confined space on three classes of wagon. 

The first claim involved the removal of cotter pins 
which had corroded or jammed into positions. Three 
wagons were supposed to have been involved in the 
inspection but on the day of the inspection only one XC 
wagon was available for inspection. The other two 
wagons were at the Depot but had the cotter pins 
removed by the "leading hand" and Foreman. This was 
contrary to an instruction sent by the Chairman of the 
Board to Westrail management, that the wagons be left 
for inspection. 

An examination of the cotter pin in the remaining XC 
wagon indicated it could be removed relatively freely 
involving approximate five minutes of time. The appli- 
cant advised that he did not wish to pursue the claim for 
confined space on the wagon in question, because the pin 
came out freely. 

The second inspection involved a WFDY wagon. The 
applicant wanted payment for confined space for 
replacing the "Empty Load Changeover Valve". 

The facts of this particular inspection are set out 
below:— 

(1) The valve in question has a handle and plate 
and is similar in size and weight to a telephone book. 
It is bolted to the inside of the wagon and has two air 
pipes connected on the inner most side. 

(2) To change the valve, required the lifter to 
perform several tasks, both under the wagon and 
outside the wagon. 

(3) That part of the task which involved the 
confined space claim consisted of the lifter lying on 
his back, and stretching up to undo the nuts which 
attached the air pipes to the valve and also removing 
a pin to allow the valve to be removed. In total the 
removal and replacement of the valve took 75 
minutes. 

(4) The lifter spent much of the time lying on his 
back on a concrete floor stripping the apparatus. 
The space in which he was working caused him 
difficulty in wearing ear muffs or a "bump hat". 
Whilst lying on his back a valve limited him raising 
his chest and stomach by more than six centimetres. 

(5) He spent periods of 15-20 minutes lying under 
the valve and then he came out from under the 
wagon to allow a Boilermaker to undertake cutting 
and heating tasks. He also came out to review 
progress on the job. 

(6) The lifter and his foreman agreed that the 
removal of the valve was normally undertaken by 
the fitter in a position where he was lying on his 
back. 

(7) With the particular job, the removal of a nut 
attaching an air pipe to the valve caused minor 
difficulty. The application of heat by a Boilermaker 
allowed the nut to be removed. 

During the demonstration, the foreman indicated 
that if the nut would not come loose, the job would 
take longer and the wagon would be "jacked up" 
for easier access by the lifter. A claim for confined 
space would then no longer apply. 

The respondent provided the Board with a detailed 
history of the method of determination of lifters rates. 
He established that the lifters normal rate of pay at the 
Forrestfield Depot contains a margin to compensate 
lifters for the difficult conditions under which the work 
was performed. 

This was demonstrated in the following example:— 
Lifter at Midland, column' 'c'' placita (ii) $326.10 

plus workshop disability allowance of $6.00 per 
week. 

Lifter at Forrestfield $333.00 plus regular 
payment of dirt money equating to $5.80 per week. 

The question the Board has to determine is given the 
comparatively stooped, cramped and uncomfortable 
working environment in which lifters perform much of 
their work, what constitutes "confined space" for the 
purpose of this determination? 

In dealing with an appeal from a Board of Reference 
relating to confined space claim the Commission in 
Court Session made the following statement (44 WAIG 
31). 

the question which the Board of Reference had to 
resolver were therefore:— 

A. Were these workers working in a position 
which was stooped or cramped to a degree 
unusual for an installer? 

B. If so, was it necessary, because of the 
dimensions of the work place, that they do 
so? 

C. Were they confined within a limited space? 
D. If so, was that confinement productive of 

discomfort to a degree unusual for an 
installer? 
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If the answers to questions A and B were in the 
affirmative the workers would be working in a 
"confined space" within the meaning of the 
subclause and likewise if the answers to questions C 
and D were in the affirmative. 

These same questions must be answered by this Board. 
The Shorter Oxford Dictionary on Historical 

Principles, Vol 2, 5th Edition defines the word unusual in 
the following terms:— 

Not often occurring or observed, different from 
what is usual; out of the common, remarkable, 
exceptional. 

For the claim to be successful the claimant would have 
to satisfy the Board that the work in question was 
"different from what is usual for a lifter, or out of the 
common, remarkable or exceptional". 

Turning to the principles established at 44 WAIG 31, 
in my opinion the answer to the question is no. I have 
arrived at that conclusion on the basis of the actual time 
spent performing the task. I think the task caused short 
periods of considerable discomfort to the worker, 
particularly when he had to stretch his neck up, from a 
lying position. However he only had to do this for 
periods of only a few minutes at most. He was free to 
move out from under the wagon at anytime and in fact he 
did do this on a number of occasions. 

The inspection and viewing of the changing of the 
valve was carried out on a Friday when a group of boiler- 
makers who would have normally been working in and 
on the wagon while the lifter was replacing the valve were 
on an RDO. The lifter therefore was able to perform the 
stripping and replacement of the valve without ear 
muffs. However, I make the observation that had boiler- 
makers been working above the wagon at the time of the 
inspection, then if space limitations did not allow the 
lifter to wear protective ear muffs as he claimed, and this 
was not disputed, then noise levels would have been a 
consideration in determining the matter. 

The final confined space claim involved changing the 
TV valve under a wagon. The lifter was claiming that 
when the wagon was loaded, the distance between the 
centre V chassis of the wagon, and the side of the pit was 
such as to warrant a claim. The wagon produced for the 
inspection by the Board was unloaded, and therefore the 
clearance was such that the lifter said he would not claim 
confined space in that circumstance. 

Throught the inspections and hearing of the matters, 
continual reference was made to the changing nature of 
the railway wagons. It was agreed that some five years 
ago wagons were more of the four wheel variety and were 
lighter and easier to work under. The modern trend was 
to larger wagons with bogeys and multiple wheel arrange- 
ments. Work under the modern wagons was in general 
terms claimed to be more cramped, stooped and 
confined. To me, this would be a claim for a change in 
work value rather than evidence supporting a confined 
space claim. 

MR OLDING: After looking at the determination of the 
Chairman on the confined space at Forrestfield I believe 
his determination on the confined space is not correct. 
The reason being the Car and Wagon Lifter was working 
in a confined space area and was also in a cramped 
position. 

The Car and Wagon Lifters who work on the WFDY 
wagons should be paid confined space. 

A. Were these workers working in a position 
which was stooped or cramped to a degree 
unusual for an installer? 

B. If so, was it necessary, because of the 
dimensions of the work place, that they do so? 

C. Were they confined within a limited space? 
D. If so, was that confinement productive of 

discomfort to a degree unusual for an installer? 
The car and wagon lifters meet the principles of 
working confined space. 

2323 

MR FALEK: I agree with the determination of Mr Pope. 

MR POPE: It is the majority decision of this Board of 
Reference that the application be dismissed. 

T.J. POPE, 
Chairman. 

SECTION 23 — 
Applications dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 23 — application for an order. 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers 

and 
Newmont Holdings Pty Ltd (First Respondent), 

Mr Peter Brewer (Second Respondent). 
No. 1432 of 1987. 

Mine W orker Mining — Gold. 

COMMISSIONER J.F. GREGOR. 
1st day of December 1987. 

Order. 
HAVING heard Mr M. Hall on behalf of the applicant 
and Mr P. Cooke on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent 
orders — 

(1) That Mr Peter Brewer continues to be 
employed by the first respondent beyond 24 
November 1987. 

(2) That the employment of Mr Peter Brewer be 
subject to the terms and conditions of the Telfer 
Gold Mine (Production and Maintenance 
Employees) Award 1987. 

(3) That Mr Peter Brewer obey the lawful and 
reasonable instructions of management whilst he 
remains an employee of the first respondent. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (a) — application for a section 23 order 

by consent. 

Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch 

and 
The Perth Medical Centre. 

No. 783 of 1987. 

CLERKS' (COMMERCIAL, SOCIAL AND 
PROFESSIONAL SERVICES) AWARD 

No. 14 of 1972. 
Shift Workers Health and 

Welfare Workers 

COMMISSIONER S.A. KENNEDY. 
10th day of November 1987. 



2324 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

Order. 
WHEREAS having heard Mr C.D. Panizza on behalf of 
the applicant Union and Dr H. Sacks on behalf of the 
Perth Medical Centre pursuant to the Industrial 
Relations Act 1979; now therefore, I, the undersigned, 
pursuant to the powers conferred under the said Act, do 
hereby order — 

That notwithstanding the provisions of the 
Clerks' (Commercial, Social and Professional 
Services) Award No. 14 of 1972 as varied, the terms 
set down in the following schedule shall apply from 
11 August 1987 to employees covered by the said 
Award who are employed by the Perth Medical 
Centre establishments as specified on shift work. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 

This Order shall be known as the Clerks' (Perth 
Medical Centre) Order No. 783 of 1987. 

2.—Application. 
The provisions of the Clerks' (Commercial, Social and 

Professional Services) Award No. 14 of 1972 as varied 
shall apply unless any such provisions are inconsistent 
with the provisions of this Order, in which case the 
provisions of this Order shall prevail. 

3.—Operation. 
This Order shall have effect on and from 6 July 1987. 

4.—Definitions. 
For the purposes of this Order the following 

definitions will apply:— 
(i) "Shift work" — shall mean a system of 

ordinary hours of work falling outside the 
normal spread of hours for day workers of 
between 7.00 a.m. and 6.00 p.m. 

(ii) "Ordinary hours" — shall mean the hours of 
work for which a worker is rostered to work. 
Such hours may be worked around the clock in 
the case of shift workers in which case they are 
worked in accordance with this Order. The 
ordinary hours for day workers are to be 
worked in accordance with the provisions of 
the award. 

(iii) "Overtime" — shall mean all time worked 
other than ordinary hours. 

(iv) "Day worker" — shall mean a worker 
employed as such. 

(v) "Shift worker" — shall mean a worker 
employed as such. 

(vi) "Day shift" — shall mean a shift worked 
within the spread of hours which apply to day 
workers. 

(vii) "Continuous shift" — shall mean a system of 
shift work whereby one shift of employees is 
replaced by another in a continuous cycle. 

(viii)"Continuous shift worker" — shall mean an 
employee who works as part of a continuous 
shift. 

(ix) "Establishment" — shall mean any place, 
location or address where the respondent to the 
order establishes a surgery, office or place of 
business. 

(x) "Perth Medical Centre" — shall mean Perth 
Medical Centre Pty Limited. 

(xi) "Award" — shall mean the Clerks' 
(Commercial, Social and Professional Services) 
award No. 14 of 1972 as varied. 

5.—Hours. 
(1) The ordinary hours of duty shall not exceed eight 

per day or 38 per week to be worked (except in the case of 
day shift), over five or less consecutive days. 

(2) Each employee shall be entitled to two consecutive 
days off each week. 

6.—Penalties. 
(1) All ordinary hours worked between 6.00 p.m. and 

7.00 a.m. Monday to Friday inclusive shall be paid for at 
the ordinary rate plus 25 per cent of that rate. 

(2) All ordinary hours worked on a Saturday shall be 
paid for at the ordinary rate plus 50 per cent of that rate. 

(3) All ordinary hours worked on a Sunday shall be 
paid for at the ordinary rate plus 75 per cent. 

(4) An employee who works on a public holiday as 
prescribed in the Award shall be paid for at the ordinary 
rate plus 150 per cent of the ordinary rate. 

7.—Public Holidays. 
When an employee is rostered off duty on a public 

holiday prescribed by the Award that employee shall be 
allowed a day in lieu to be added to his/her entitlement to 
annual leave or to be taken on another day within 28 days 
of the public holiday as mutually agreed between the 
employer and the employee. 

8.—Overtime. 
All overtime worked by continuous shift workers shall 

be paid at the ordinary rate plus 100 per cent except when 
such work is performed on public holidays and shall be 
paid for at the rate prescribed elsewhere in this Order. All 
other overtime shall be paid in accordance with the 
Award. 

9.—Rosters. 
An employee shall have his/her ordinary hours set 

down in a roster produced by the employer at least one 
week prior to such hours being worked. An employee 
shall have at least one week's notice of any change to 
his/her rostered ordinary hours of work. Hours worked 
other than in accordance with the prescribed roster shall 
be deemed overtime and shall be paid for at the overtime 
rates prescribed elsewhere in this Order. 

10.—Annual Leave. 
(1) During a period of annual leave an employee shall 

be paid a loading of MVi per cent calculated on the 
ordinary wage as prescribed. Provided that where a shift 
worker would have received shift loadings had the 
employee not been on leave during the relevant period 
and such loading would have entitled the employee to a 
greater amount than the loading of 17 Vi per cent then the 
shift loadings shall be added to the ordinary wage as pre- 
scribed in lieu of the 1714 per cent loading. 

(2) The loading prescribed by subclause (1) shall not 
apply to proportionate leave on termination. 
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SECTION 29 (b) — 

Applications dealt with — 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29. 

Sophia Allen 
and 

DTX Australia Pty Ltd. 
No. 818 of 1987. 

Graphic Artist Computer 

COMMISSIONER J.A. NEGUS. 
24th day of November 1987. 

Order. 
WHEREAS the applicant sought and was granted leave 
to withdraw the application, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders:— 

That the application be withdrawn by leave. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29. 

Roland Bisson 
and 

Cave Nominees Pty Ltd trading as Back Aid Centre. 
No. 615 of 1987. 

Manager Health Care Retail 

COMMISSIONER J.A. NEGUS. 
20th day of November 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas an 
agreement has been reached between the parties in full 
and final settlement of the matter in dispute; now 
therefore I the undersigned, before whom the conference 
was held do hereby order:— 

That the application be withdrawn by leave. 

(Sgd.) J.A. NEGUS, 
[L.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) — dismissal. 

Vivian Louis Blaze 
and 

Commodity and Projects Export Development Pty Ltd 
as trustee for the Milton Family Trust trading as 

Douglas Designs. 
No. 719 of 1986. 

Managing Director Furniture 

Order. 
WHEREAS the applicant sought and was granted leave 
to withdraw this claim, the Commission pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, hereby orders — 

That the application be withdrawn by leave. 

(Sgd.) W.S. COLEMAN, 
[L.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii) — contractual entitlements claim. 

Peter Butler 
and 

Datamatic Pty Ltd. 
No. 1227 of 1987. 

COMMISSIONER S.A. KENNEDY. 
9th day of November 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
parties to that conference reached agreement; now 
therefore, I, the undersigned, before whom the con- 
ference was held do hereby order — 

That the Respondent pay to the Applicant the 
sum of $1 940.87 nett within 14 days of the date of 
this Order. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii) — contractual entitlements claim. 

Raymond Anthony Connors 
and 

Re-Use (Australia). 
No. 773 of 1986. 

Workshop Foreman Used Machinery 
Retail Industry 

COMMISSIONER S.A. KENNEDY. 
20th day of November 1987. 

Order. 
THE COMMISSION pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the application be dismissed for want of 
prosecution. 

(Sgd.) S.A. KENNEDY, 
[L.S.l Commissioner. 

COMMISSIONER W.S. COLEMAN. 
20th day of November 1987. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) — unfair dismissal claim. 

Laurence Cooper 
and 

Arriverderci Roma Enterprises Pty Ltd 
trading as T&R United Freight Lines. 

No. 478 of 1987. 

Branch Sales Manager Transport Industry 

COMMISSIONER S.A. KENNEDY. 
22nd day of October 1987. 

Termination of employment — unfair dismissal claim — 
contractual entitlements claim — dismissal found 
unfair — contractual entitlements claim partially 
successful. 

Reasons for Decision. 
THE COMMISSIONER: This application was filed 
pursuant to section 29 of the Industrial Relations Act 
1979. The Applicant, Mr Laurence Cooper claims that he 
was unfairly dismissed from his employment by the 
Respondent and that he has been denied contractual 
entitlements due him under his contract of employment. 
The Respondent denies the claim. 

The Respondent's business is the transport of freight. 
The Applicant was employed as its sales manager in 
Western Australia. It appears that at the time of his 
appointment, the Respondent was endeavouring to 
extend its activities into Western Australia. The 
Applicant, who was working in the transport industry in 
Victoria was recruited by the Respondent Company for 
this purpose. It appears the terms of the contract of 
employment between the parties was initially the subject 
of discussion between Mr Cooper and a Mr Nigel 
Lapping, the managing director of the Respondent 
Company. 

The question of contractual entitlements is dealt with 
first. Mr Cooper's total claim was for $6 259. This figure 
included $485 nett (motor vehicle allowance); $225 nett 
(pro rata annual leave); $549 nett (two weeks' wages in 
lieu of notice) and $5 000 gross (commissions based on 
three per cent of the gross turnover). 

The parties are in dispute over what the terms of the 
contract of employment were. It appears that an offer of 
employment was made and accepted with some of the 
terms of that contract to be finalised after the contract 
commenced on 15 January 1987. One such term was 
salary. Mr Cooper contended that the figure of $24 000 
per year was discussed prior to his taking up the appoint- 
ment in Western Australia but that in the event he was 
only paid at the rate of $18 000 per year, a figure to 
which he subsequently agreed. 

Mr Cooper gave evidence that it was understood 
between the parties that he was to receive three per cent 
commission on gross turnover of business which he had 
generated for the Respondent in Melbourne prior to his 
taking up the position of sales manager based in Perth as 
well as that business secured in Perth. In effect his claim 
of $5 000 was based on an estimate of the value of such 
turnover. During the proceedings Mr Cooper informed 
the Commission that he did not wish to proceed on this 
claim on the grounds that he had, in effect, concluded 
that the effort involved in trying to establish it in the face 
of the Respondent's attitude was not worth the time. 
Leave was granted to delete the claim for commissions. 

Mr Cooper's claim for pro rata annual leave appears 
to have been based on what he understood to be "usual" 
conditions; i.e. four weeks' paid leave for each year of 
service with an entitlement to a pro rata payment in the 
event of a period less than 12 months' service. While 
there is evidence that it was a term of the contract that 
there was an entitlement to four weeks' paid leave each 

year, there is no evidence which establishes that there was 
any entitlement to pro rata leave. This part of Mr 
Cooper's claim fails. 

The evidence of Mr Cooper so far as it relates to an 
allowance for a motor vehicle is that it was a term of his 
contract of employment that he be paid the sum of 
$5 044 per annum as a consequence of his taking out a 
personal loan for the purchase of a vehicle for his use in 
the course of the Respondent's business, such action 
being with the express approval of the Respondent's 
managing director and involving Mr Cooper paying back 
the loan at the rate of $97.00 per week. Mr Cooper also 
claimed that it was a term of his employment that he be 
reimbursed for the fuel costs of the vehicle subject to his 
providing evidence of such expenditure. Mr Cooper's 
claim in this matter is specific to the first of these claimed 
entitlements. I have carefully considered all before me on 
this issue, including the documents filed by the 
Respondent in its answer to this claim. I have concluded 
that it was an express term of the contract that Mr 
Cooper was to receive a car allowance at the rate of 
$5 044 per annum payable monthly; and that it may be 
implied that this figure was based on a loan repayment by 
him at the rate of $97.00 per week for the purchase of a 
car in the course of his employment, with such necessary 
detail being known to the managing director at the time 
the amount of the car allowance was agreed upon. As to 
the amount claimed, Mr Cooper gave evidence that he 
received no allowance for the last five weeks of his 
employment by the Respondent. It is for this period that 
he is claiming the sum of $485. Despite the fact that the 
details of this claim were explicit in the application as 
filed and, to my knowledge, the parties have had 
discussions over a period of two months immediately 
prior to the hearing of this matter there is no evidence 
before me which directly contradicts Mr Cooper's claim. 
There is evidence of a payment of $549 to him by the 
Respondent after the contract was terminated, which Mr 
Cooper freely acknowledged, but there is nothing before 
me which establishes whether it was, in part or totally, an 
ex gratia payment or whether it was, in part or full 
settlement of all or any entitlements under the contract. 
Put simply the figure of $549 can have no bearing on this 
matter in the light of what is before me. Mr Cooper's 
claim so far as it concerns the car allowance succeeds. 

Mr Cooper's claim for two weeks' salary in lieu of 
notice needs to be considered in the context of his 
dismissal. He claims that early in April he found out 
from a person with whom he worked that his job was or 
would be terminated and that this termination was 
confirmed on the same day by Mr Lapping after Mr 
Cooper telephoned Mr Lapping. The Respondent's 
documents as filed go some way to confirming this 
account. A letter dated 10 April 1987 addressed to Mr 
Cooper from the managing director based in Sydney 
states inter alia that "Your employment is therefore 
terminated immediately and in accordance to telephone 
advise (sic)". The 10 April 1987 was a Friday. It is 
reasonable to assume that Mr Cooper did not receive the 
letter until 13 April 1987 and that that was the effective 
date on which his employment ended. However, the 
answers filed by the Respondent also claim that Mr 
Cooper's employment was probationary for a period of 
three months and that there was no dismissal, simply a 
decision not to continue his employment. Mr Cooper 
acknowledges that there was a "probation" period but 
only to the extent that both parties needed time to see 
how the venture into Western Australia went in order to 
finalise the terms of the contract of employment. 

I have concluded that it is probable that Mr Cooper's 
version is correct. Further I have concluded that he was 
dismissed and without due notice. Mr Cooper relies on 
the fact that it was an agreed term of his contract that he 
be paid his salary fortnightly for his claim for two weeks' 
salary in lieu of notice. Having considered what is before 
me on this issue I have concluded that it can be implied 
that it was a term of the contract of employment that a 
minimum of two weeks' notice of its termination be 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

given. Further I have concluded that Mr Cooper did not 
receive such notice and the order which will issue in this 
matter will reflect this conclusion. 

The final issue is whether the dismissal was unfair. It 
appears that the parties embarked on an employment 
contract without due consideration of its terms and the 
terms it was to include, and without due consideration of 
the work to be done. 

That situation is, of course, a matter for the parties 
alone. However, having regard for what is before me I 
have concluded that the Respondent endeavoured to 
arbitrarily impose conditions, some of which appear 
unreasonable and others which appear unrealistic, on the 
Applicant after the event. It is clear that the Applicant 
resisted, that communications between the parties 
became somewhat acrimonious and the employment 
relationship untenable. In all I am satisfied that the 
Applicant was not treated fairly and, while the situation 
which arose was partly due to his naivety in entering into 
an employment contract without due regard for its 
terms, there is sufficient before me to conclude that in all 
the circumstances Mr Cooper's dismissal was unfair. As 
remedy the Applicant has sought only a declaration to 
that effect. The order which issues will include such a 
declaration. 

An order reflecting the foregoing will now issue 
subject to any speaking to the minutes required. 

Appearances: 
The Applicant, Mr L. Cooper, appeared on his own 

behalf. 
Mr D.B. Carter (of Counsel) appeared on behalf of the 

Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) — unfair dismissal claim. 

Laurence Cooper 
and 

Arriverderci Roma Enterprises Pty Ltd 
trading as T&R United Freight Lines. 

No. 478 of 1987. 

Branch Sales Manager Transport Industry 

COMMISSIONER S.A. KENNEDY. 
5th day of November 1987. 

Order. 
HAVING heard Mr L. Cooper on his own behalf and Mr 
D.B. Carter (of Counsel) on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
by the Industrial Relations Act 1979, hereby orders:— 

1. Declares that Mr L. Cooper was unfairly 
dismissed by Arriverderci Roma Enterprises Pty Ltd 
trading as T&R United Freight Lines in April 1987. 

2. Orders that the Respondent pay to the 
Applicant the sum of $1 175.71 less due taxation 
within 21 days of the date of this Order. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) — unfair dismissal claim. 

Belinda Jane Daw 
and 

Anthony and Lee Pitassi. 
No. 398 of 1987. 

Hairdresser Hairdressing 
Services 

COMMISSIONER S.A. KENNEDY. 
23rd day of October 1987. 

Termination of employment — unfair dismissal claim — 
found dismissal was unfair — compensation 
ordered in form of contractual entitlements due. 

Reasons for Decision. 
THE COMMISSIONER: This application was filed 
pursuant to section 29 of the Industrial Relations Act 
1979. The applicant, Ms Belinda Daw claims that she was 
unfairly dismissed and seeks an order that the respondent 
pay a sum in compensation. The respondent denies the 
claim. 

The respondent's business is hairdressing. It has a hair 
salon in Claremont where the applicant was employed as 
a hairdresser for approximately 18 months prior to her 
dismissal on 24 March 1987. The dismissal was effected 
by Mr Anthony Pitassi who, with his wife, is the 
proprietor of the respondent business. Mr Pitassi worked 
in the salon. 

The events leading up to Ms Daw's dismissal may be 
summarised as follows. It appears that over a period of 
some months previously Mr Pitassi had become 
concerned over what appeared to be an excessive use of 
stock. He instituted a number of measures designed to 
provide a more effective control of stock. But, not being 
satisfied by the result, he decided to undertake a specific 
stocktake with a view to ascertaining whether any 
member of his staff was stealing items. There were four 
employees working in the salon at this time — Ms Daw, 
Ms A who was a senior hairdresser, Ms B who was a 
junior on probation and Mr C who was a third year 
apprentice. The stock was kept in two areas in the salon. 
Some was stored in a locked cabinet on a mezzanine 
floor. The rest, which was for day to day use, was kept on 
shelves in a workroom at the rear of the salon. Access to 
the workroom was through an internal door only. Only 
staff used the workroom. It is Mr Pitassi's evidence, 
which I accept, that at approximately 7.15 a.m. on 23 
March 1987 he specifically noted the items of stock in the 
workroom and then checked that count with the intent of 
making further checks during the day in expectation that 
business that day would be quiet and there would be no 
reason to go to the locked up stock on the mezzanine 
floor, with all such checks to be made without the 
knowledge of the staff members. One of the items 
checked were bottles of "D" perm solution. Mr Pitassi's 
evidence was that prior to the commencement of business 
on that day there were nine bottles of "D" perm solution 
on the shelves in the workroom. The evidence of Mr 
Pitassi as to the relevant events in the day may be 
summed up as follows: that he used approximately 3/4 of 
one of these bottles in the middle of the day; that after 
Ms A left work at approximately 3.15 p.m., he checked 
the stock in the workroom and, after taking into account 
items used in the course of the day to then, found 
nothing was missing; that he did the same when Ms B left 
at approximately 4.00 p.m. with the same result; that Mr 
C then took out one of the "D" perm solution bottles to 
use with the remainder of that bottle already used by Mr 
Pitassi; that Ms Daw left work at approximately 4.50 
p.m. and, on checking the stock in the workroom at 
approximately 5.05 p.m., Mr Pitassi found that there 
wee only five bottles of the "D" perm solution instead of 
the seven which should have been there; that he then 
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discussed the situation with the remaining staff member, 
Mr C, before leaving for the day. Mr C gave evidence 
which corroborated Mr Pitassi's so far as the use of the 
perm solution went, the departure of Ms B and the 
discussion of the matter of missing stock at the end of the 
day. Mr Pitassi's further evidence is that the following 
day, after attending the Claremont police station, he 
confronted Ms Daw about the missing stock and then 
summarily dismissed her. 

In the course of her evidence Ms Daw categorically 
denied that she had stolen any stock from the 
respondent's business. There were two other significant 
differences between her evidence and that of Mr Pitassi. 
First she claimed that Mr Pitassi had instructed her to do 
a stocktake during the day, the record of which had been 
handed to him on a piece of paper by her; and that as a 
result of her stocktake she instructed Ms B to mix three 
or four half full bottles of perm solution together to 
make full bottles. Second, she claimed, Ms A did not 
leave until 4.30 p.m. and that Ms B did not leave at 4.00 
p.m. but was "hanging around" to speak with Mr Pitassi 
to request that she finish her period of notice on that day, 
finally getting to speak to him at 5.05 p.m. 

Having carefully considered all before me I find it 
improbable that Mr Pitassi, having instituted his own 
stock check would have, on this day in particular, have 
instructed that a stocktake be done by one of the staff 
members. Nor am I convinced by Ms Daw's evidence as 
to the time of departure of Ms B. She acknowledges that 
she herself departed at 4.50 p.m. There is nothing which 
supports her claim that Ms B spoke with Mr Pitassi at 
5.05 p.m. and there is Mr C's evidence that Ms B left 
"some time earlier" than 5.00 p.m. that day. At best Ms 
Daw's evidence on this point must be hearsay. Ms B was 
not called as a witness. I have concluded that it is unlikely 
that Mr Pitassi, having instituted stock checks specific to 
staff movements, would have been other than most 
specific in his monitoring of those movements. 

In essence the respondent's case is that in all the 
circumstances it was reasonably open to the respondent 
to summarily dismiss Ms Daw. The applicant claims that, 
having summarily dismissed Ms Daw, the onus is on the 
respondent to establish the misconduct which justified it, 
and having failed to do so, the dismissal must be declared 
unfair. 

There is an inherent dilemma in cases of this kind, and 
this is no exception. The fact is that stealing is an 
indictable offence with those so charged having, 
effectively, the opportunity to clear their names in a 
court of law. No charges were laid in this instance though 
the police were certainly consulted by Mr Pitassi. His 
evidence is that he decided not to pursue the matter 
through that avenue because of the likely costs and, 
instead chose "the other option" of dismissal. The effect 
of Mr Pitassi's decision is, of course, that Ms Daw has 
been deprived of the opportunity to face her accuser in a 
court of law but was summarily dismissed because of 
conclusions by her employer as to her honesty with the 
attendant stigma. In my view there is an inherent unfair- 
ness in this situation and particularly given that there was 
a third option open to the employer, namely dismissal 
within the terms of the contract. There is no evidence 
that Mr Pitassi considered this option. For all these 
reasons I have concluded that the dismissal was unfair. I 
am satisfied that the respondent's business experienced a 
loss of stock on 23 March 1987 but it can not be assumed 
from the foregoing that I have reached any conclusion as 
to the reason for that loss. 

I have concluded that a sum equivalent to the con- 
tractual entitlements Ms Daw would have been due had 
her employment been terminated on 24 March 1987, but 
not summarily, should be awarded as compensation. 

An order reflecting the foregoing will now issue 
subject to any speaking to the minutes required. 
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Appearances: 
Mr R. Guthrie (of Counsel) appeared on behalf of the 

applicant. 
Mr T.N. Cullity (of Counsel) appeared on behalf of 

the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) — unfair dismissal claim. 

Belinda Jane Daw 
and 

Anthony and Lee Pitassi. 
No. 398 of 1987. 

Hairdresser Hairdressing 
Services 

COMMISSIONER S.A. KENNEDY. 
5th day of November 1987. 

Order. 
HAVING heard Mr R. Guthrie (of Counsel) on behalf of 
the Applicant and Mr T.N. Cullity (of Counsel) on 
behalf of the Respondent, the Commission, pursuant to 
the powers conferred on it by the Industrial Relations 
Act 1979, hereby orders — 

That the Respondent pay to the Applicant the 
sum of $705 within 21 days of the date of this order. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — contractual benefits. 

Andrew Gilbert Dunn 
and 

Roy Vivian Smith. 
No. 1253 of 1986. 

Medical Practitioner Health 

COMMISSIONER G.J. MARTIN. 
14th day of October 1987. 

Termination of contract of employment — summary 
dismissal — period of notice — disputed facts — 
allowed in part. 

Reasons for Decision. 
THE COMMISSIONER: By this application brought 
pursuant to section 29 of the Industrial Relations Act 
1979, the applicant claims payment of $12 000 being 
three months salary in lieu of notice upon the termina- 
tion of his contract by the respondent summarily. 

The respondent denies that claim wholly. 
I heard the submission of and the evidence adduced by 

the parties on the 30th day of September and the 9th day 
of October 1987 and reserved my decision. 

The applicant commenced employment with the 
respondent on the 10th day of July 1985 and early in 
February 1986 was told that his services were no longer 
required. The parties agreed that the applicant would 
work until the 31st day of March 1986 but on the 17th 
day of February 1986 the respondent summarily 
terminated the contract of employment for what he con- 
sidered to be conduct by the applicant prejudicial to the 
respondent's medical practice. 
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From all of the material presented to me I find that: 
— The applicant was unjustifiably dismissed by 

the respondent and no moneys were paid in lieu 
of notice. 

— The contract of employment between the 
parties provided that it was terminable by two 
weeks' notice on either side. 

— The minimum rate of salary payable under the 
contract of employment between the parties 
was $600 per week. 

I concluded therefore that the applicant is entitled to 
the payment of two weeks' salary and the minutes of the 
proposed Order to issue in determination of the 
application so provide. 

The parties may, if they wish, speak to these minutes 
on a day and at a time convenient to them and to me. 

Appearances: 
Mr J.C. Trewin (of Counsel) on behalf of the 

applicant. 
Mr A.E. Clark (of Counsel) on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Andrew Gilbert Dunn 
and 

Roy Vivian Smith. 
No. 1253 of 1986. 

Medical Practitioner Health 

COMMISSIONER G.J. MARTIN. 
3rd day of November 1987. 

Order. 
HAVING heard Mr J.C. Trewin (of Counsel) on behalf 
of the applicant and Mr A.E. Clark (of Counsel) on 
behalf of the respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders — 

That the respondent shall, within 21 days of the 
date hereof, pay to Andrew Gilbert Dunn of Lot 184 
Kintore Road, Parkerville the amount of $1 200. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — unfair dismissal. 

Jean Emmerton 
and 

DIG Nominees Pty Limited 
trading as Hugh W. Brown (Australia). 

No. 500 of 1987. 

Receptionist/ Retailing — 
Telephonist Machinery 

COMMISSIONER J.F. GREGOR. 
16th day of September 1987. 

Termination of employment — unfair dismissal — 
employee dismissed through general dissatisfaction 
of level of confidence arising from personality clash 
with supervisor — supervisor primary source of 
information to executive management on the 
conduct of worker — termination based on grounds 
advanced by supervisor held to be unfair. 

Reasons for Decision. 
THE COMMISSIONER: Jean Emmerton (Applicant) 
was employed by DIG Nominees Pty Limited trading as 
Hugh W. Brown (Australia) between 15 September 1986 
and 1 May 1987. On that day her services were 
terminated in circumstances which she alleges were 
unfair. She seeks a Declaration from this Commission to 
that effect and an Order for re-instatement. 

The evidence of the Applicant is that, from the 
commencement of her duties up until approximately 
December in 1986, her employment had been without 
incident. However, at that time there was what she 
described as a confrontation between her and her 
Supervisor. She thought it had been smoothed over and 
things were completely at ease after the Christmas 
holidays. There was no reason in her view to assume that 
there was any other problem. However, on 1 May 1987 
she was told of her dismissal after a summons to the 
Manager's office. She says that the Manager, Mr Ian 
Brown would give her no reason for the dismissal. She 
returned to work to collect her money on the following 
Monday and still there was no reason other than that 
there appeared to be comments by the Supervisor critical 
of her conduct. 

She described the physical circumstances of her work 
station, saying that she operated a switchboard which 
was separated by a thin partition from the office of Mr 
Trevor Bushel. She says he had the habit of smashing 
telephones down and in her words "bashing and 
crashing", around his office. She found this very 
upsetting, particularly when she was taking telephone 
calls from interstate and overseas. She could think of no 
reason which would provoke this behaviour other than it 
usually occurred when he came downstairs from visiting 
management. This behaviour had been continuous until, 
on a day prior to Christmas in 1986, she was unable to 
cope with the situation and became so upset that she 
could not continue her work and left. Before leaving the 
office she had asked for relief and did not leave her work 
station until relief arrived. She left the premises and went 
home. Later she was asked to return to work and discuss 
the matter with the Managing Director Mr Brown and 
she did so. She explained to him what had happened and 
what had been upsetting her, complaining that the 
smashing and crashing of doors had disrupted her 
working routine and was particularly onerous seeing that 
she was separated only by a glass partition from the 
office of Mr Bushel. She had no arguments with the 
Supervisor Mr Bushel and from her discussions with Mr 
Brown she drew the conclusion that the matter could be 
smoothed over when she returned to work. She was not 
told at any time that she had to improve her general 
efficiency or that the conduct of her work was in any way 
detrimental to the objects of the company. She conceded 
that the relationship between herself and Mr Bushel was 
a bit cool for a while but that eventually changed. She 
denied that she at any time had a bad attitude towards 
management decisions. She was purely the switchboard 
operator and was not party to or aware of any of the 
management decisions made by the company and was 
therefore not in a position to criticise them. She denied 
that she had ever spoken in derogatory terms about the 
Managing Director; however she recalled one incident 
when she was involved in discussions with him that a 
telephone was thrown against the wall beside her. This 
caused her pain and she may have reacted at that time, 
but this was not directed to Mr Brown. She said that in 
the final discussions with Mr Brown she had sought to 
ascertain the reason for her termination. She pleaded 
with him to tell her where she had gone wrong in her 
work, but the best she could discover from him was that 
it had something to do with Trevor Bushel. 

Under cross-examination she agreed that there was a 
small establishment in the company and she understood 
that personality clashes should be avoided, but she said 
that she had good relationships with everyone except Mr 
Bushel and Exhibits El and E2, which were references 
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signed by her work mates, were proof of this. She con- 
ceded that she had left her place of duty in December 
1986, but that was under severe stress. In any event the 
issue had been discussed and to her mind was resolved. 
She had not made any personal criticisms of the 
management in any way, nor was she generally critical of 
the way in which the company conducted its business. It 
was asserted by her that her application to duty had been 
good at all times and her work had been of high standard 
and not attractive of criticism from anyone in the 
company. 

The rebuttal on behalf of the Respondent was put by 
Mr Bates (of Counsel). In his submissions he said that the 
evidence would prove that the company is a small 
establishment and therefore in order to operate 
efficiently it is important that it be free of any personality 
clashes. There had been such a personality clash with Mr 
Bushel, who was unable to sustain a working relationship 
with Mrs Emmerton, and this led to a deterioration. Mr 
Bushel would concede in evidence that he slammed the 
door and this resulted in Mrs Emmerton walking out of 
the building and leaving the switchboard unattended; 
this was an over-reaction on her part and a completely 
unacceptable situation. Mr Brown the General Manager 
had been aware of the personality clash and had tried to 
rectify the matter to ensure a good working relationship 
within the company, but this had never been satisfactori- 
ly resolved and what Mr Bates described as a frosty and 
chilly atmosphere continued. This was a great worry to 
the company because as a Receptionist/Telephonist Mrs 
Emmerton was the first point of contact between it and 
its customers and if she was not happy or resentful of 
what was going on, then that would be communicated to 
people dealing with it and that was a situation the 
Respondents would not continue to tolerate. Mrs 
Emmerton had not been dismissed as a device to employ 
some other person as she had alleged. Arrangements had 
been made to replace her after the company had made a 
decision at Director level that something needed to be 
done concerning the Telephonist position; the Applicant 
had committed misconduct in the sense that she had 
walked out and left her position unattended and similarly 
there was misconduct in the sense that she had made 
personal criticisms of the management and was generally 
critical with the way the company was run. 

The principal witness called on behalf of the Respon- 
dent was Trevor James Bushel. He is the Sales Supervisor 
of the company and has been employed by them for 
seven years. He was the person who was the closest to the 
Applicant in a physical sense in the place of work. He 
recalled that he remembered slamming the door and 
walking out the office just before Christmas in 1986 and 
this had led to the Applicant leaving her place of work. 
He was at a loss to understand why she had done that. Up 
until that time he was of the view that she had managed 
her work reasonably well. He said that he had overheard 
in her office comments derogatory of management when 
discussions took place between three of the female 
employees, including the Applicant. He said that she had 
made derogatory comments concerning the Managing 
Director. The criticism emanating from the Applicant 
became persistent, but it was never made to him 
personally, he had only ever overheard the criticism 
through the wall of the office. He said that since the 
Applicant had left the employ of the Respondent that all 
of these problems had died down and this was a change 
from the cool atmosphere which had existed prior to 
that. He complained that the Applicant did not give the 
management sufficient protection as a Telephonist when 
customers called back on a number of occasions when 
earlier calls had not been answered by Company officers. 
According to Mr Bushel the Applicant had only ever 
indicated to customers that she had passed on messages 
to her seniors in the company. This was an action she 
should not have taken, she should have provided, 
apparently, some excuse as to why the calls were not 
returned. 

Under cross-examination he had to admit that he was 
unable to justify his statement that the switchboard had 
been left unattended with the Applicant had left on the 
day of his clash with her because he had gone upstairs. 
Nor was he able to sustain his statement in examination 
in chief that the removal of the Applicant had improved 
the atmosphere in the company because he had to admit 
that the two persons who he nominated as having 
improved behaviour had in fact left the employ of the 
Respondent prior to the dismissal of the Applicant. 

The final witness called on behalf of the Respondent 
was Mr Ian Stuart Brown, who is the Company Director 
and General Manager of Hugh W. Brown Ltd. Mr 
Brown related the story as he understood it. There is no 
need to recite that information in detail other than to say 
that Mr Brown was concerned to ensure that the contact 
point between his company and its customers was 
working properly and that he had doubts about this 
because he had received constant reports from Mr Bushel 
to the contrary. Mr Brown related the history of the 
events when Mrs Emmerton came to see him following 
her leaving the office in December 1986 and he thought 
that matter had been resolved. As far as he was 
concerned he had given the Applicant sufficient reasons 
for her termination and there should be no doubt in her 
mind as to what the reasons were. He had discussed the 
situation on the switchboard with his fellow Directors 
that there had been a general consensus that it would be 
better if the Applicant's relationship with the company 
was severed. In response to a specific question from the 
Commission he said that the majority of his information 
concerning the Applicant came from Mr Bushel, but he 
had also elicited the general perception of other Directors 
working in the company as to how the area was function- 
ing and his interpretation of their feeling was that it was 
not going as well as it should. 

The assessment of the evidence in this case is 
particularly important. I find the evidence of the 
Applicant Jean Emmerton to be consistent, even under 
searching cross-examination from Counsel. She presents 
as an honest and straight forward person and her denials 
of personal criticism of the Managing Director are 
believable and appear to be sincere. 

The evidence of Mr Trevor Bushel does not leave me 
with such comfortable feelings. In important areas of his 
evidence he, under cross-examination, changed his mind. 
The issues on which his evidence changed were important 
and fundamental to the assessment of his credibility. It is 
to his credit that he did admit that his conduct in the 
office was not all it could be desired, but my feeling is 
that the conduct complained of by the Applicant was 
more regular that Mr Bushel was prepared to concede. 

The final witness was Mr Ian Brown the Managing 
Director of the company. Mr Brown presented as a con- 
cerned Manager anxious to ensure that his business 
operated efficiently. He is quite convincing when he says 
that he did not appoint a personal acquaintance to 
replace the Applicant and all in all his evidence is 
credible. 

On the basis of this analysis therefore, when 
adjudicating on the evidence, I prefer that presented by 
the Applicant and by the Managing Director Mr Brown 
when it differs to that presented by Mr Bushel. 

I see the situation which arose in the employment of 
the Applicant in these terms. She had obtained a job with 
the company and had performed quite satisfactorily for 
almost a year. She had considerable and continuing 
difficulties with the Supervisor Mr Bushel which led to 
frustration in December 1986 which boiled over with her 
leaving her place of work, but not until she had ensured 
that the operations of the Company would continue 
uninterrupted with a replacement at her work station. As 
far as she was concerned the altercation between herself 
and her Supervisor was forgotten, but I do not believe 
that the Supervisor Mr Bushel had the same view. It 
appears that he continued to report to Mr Brown the 
Managing Director that there were difficulties. Mr 
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Brown, and rightly so, accepted the information of his 
senior Sales Supervisor, made such other checks upon 
the information as he was able and decided to terminate 
the services of the Applicant. However, he did so relying 
in the main part upon the reports given to him by Mr 
Bushel. The evidence in this case indicates that those 
reports had a grave potential to be unreliable and that Mr 
Brown, acting in good faith upon those reports, 
dismissed the Applicant from the service of his company. 
While his action, based upon advice he received, cannot 
be questioned, the act itself was nevertheless unfair to the 
Applicant because she was unaware of the scrutiny being 
given to her work by the Supervisor, but more 
particularly was unaware of the nature of the reports he 
was making and therefore was in no position to either 
speak on her own behalf or change any behaviour if it 
were necessary. 

Although the surrounding circumstances are unusual, 
in this instance there is a clear case that the employer's 
legal right to terminate has been exercised in a harsh and 
unfair manner such that the Commission should inter- 
vene. I find that the Applicant's services were unfairly 
terminated and a Declaration will issue to that effect, 
together with an Order for her re-instatement. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — unfair dismissal. 

Jean Emmerton 
and 

DIG Nominees Pty Limited 
trading as Hugh W. Brown (Australia). 

No. 500 of 1987. 

Receptionist/ Retailing —- 
Telephonist Machinery 

COMMISSIONER J.F. GREGOR. 
16th day of October 1987. 

Order. 
HAVING heard Mr D. Emmerton on behalf of the 
Claimant and Mr P. Bates (of Counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
contained under the Industrial Relations Act 1979, 
hereby declares and orders — 

1. That the action of the Respondent in 
terminating the services of Jean Emmerton on the 
1st day of May 1987 from its employment was 
unfair. 

2. The Respondent shall offer to Jean Emmerton 
a new contract of employment as a Receptionist/ 
Telephonist. 

3. The contract of employment between Jean 
Emmerton and the Respondent is deemed to be 
continuous for all purposes of the Clerks' 
(Commercial, Social and Professional Services) 
Award No. 14 of 1972 and any other benefits to 
which Mrs Emmerton may be entitled pursuant to 
the contract of service which began with her first 
engagement. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii) — contractual entitlements claim. 

Ronald David Grayden 
and 

Resorts Corporation (Australia) Pty Ltd. 
No. 240 of 1987. 

Consultant Securities 
Industry 

COMMISSIONER S.A. KENNEDY. 
15th day of October 1987. 

Contract of employment — Contractual entitlements — 
Found employee-employer relationship not estab- 
lished — Application dismissed. 

Reasons for Decision. 
THE COMMISSIONER: This application was filed 
pursuant to section 29 of the Industrial Relations Act 
1979. The schedule attached to the application states that 
the Applicant, Mr Ronald Grayden, is due the sum of 
$5 450 pursuant to the terms of his contract of employ- 
ment with the Respondent. There were no further 
particulars. The Respondent filed an answer denying any 
moneys were owed to Mr Grayden. 

The matter originally came before the Commission as 
constituted by way of a conference convened pursuant to 
section 32 of the Act. At that conference the Applicant 
presented further particulars as to his claim. The total 
sum claimed at this time was $5 850 being commissions 
on seven contracts the Applicant claims were secured by 
him during February and March 1986 whilst in the 
employ of the Respondent. The Respondent denied there 
was any employment contract between it and the Appli- 
cant during the relevant period. 

The first question to be determined then is whether 
there was in fact a contract of employment between the 
parties at the material time. 

Mr Grayden claims that there was a contract of 
employment between himself and the Respondent from 
February 1986 until August 1986; that dufing this period 
he was employed as a "Timeshare Consultant" by the 
Respondent and that in consideration for his service he 
was paid a retainer of $400 gross per week plus a 
commission of 10 per cent of all unconditional contracts 
secured, provided that such contracts had not been can- 
celled during the seven days "cooling off" period. 

By way of another application, number 685 of 1987, 
Mr Grayden sought an order from the Commission that 
the Respondent produce various documents which he 
claimed are relevant to this matter. Application No. 685 
of 1987 was the subject of discussions between the parties 
at a conference before the Commission as constituted in 
the light of Mr Grayden's further particulars as to the 
claimed entitlements. In the event an order issued on 10 
July 1987 that the Respondent give discovery of and 
produce for inspection by the Applicant all documents in 
its possession or control relevant to or containing 
anything relative to any contract of employment between 
it and the Applicant and, specifically, any documents 
pertaining to these contracts specified by the Applicant 
in his further particulars as giving rise to his claim that he 
was due contractual entitlements from the Respondent. 
By way of a letter received at the Commission on 21 July 
1987 the Applicant claimed that the order had not been 
complied with. However it is also stated in this letter that 
counsel for the Respondent did make available various 
documents to the Applicant within the specified time. It 
is a fact that while the Applicant's letter contains various 
statements criticising the quality, the contents, the 
relevance and the veracity of those documents produced 
for him by the Respondent, the only omissions he cites 
are specific to the contracts which, of course, goes to the 
question of whether there was any contract of employ- 
ment between the parties at the material time. Mr 
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Grayden did raise the question of the production of 
documents pursuant to the order of 10 July 1987 at the 
subsequent hearing but I note that he did not avail him- 
self of the summons provisions under the Act, that 
recourse being open to him. Having regard for the fore- 
going I have concluded that, pending a finding on the 
issue of whether or not there was an employment 
contract at the relevant time, it was inappropriate for the 
Commission to pursue the matter of the production of 
documents at the time. 

For Mr Grayden's claim for contractual entitlements 
to be considered it is necessary for him to establish first 
that he had, in fact, a contract of employment with the 
Respondent at the material time, that being from 17 
February 1986 to and including 6 March 1986. In support 
of his claim of employment Mr Grayden put a number of 
documents before the Commission. A number of these, 
being Exhibits 9-13, do not go to question in issue. In 
cross examination Mr Grayden admitted that Exhibit 8, 
being a business card, could have come into existence 
after June 1986 i.e. after the relevant period. Its value as 
to evidence as to any contract of employment between 
the parties in that period is thereby doubtful. 

Mr Grayden's evidence as to the employment contract 
in practice was largely elicited by way of cross examina- 
tion. His evidence is that following his reply to an 
advertisement and an interview by a Kim Parnham at 
premises at 62 Mill Point Road in South Perth he was 
offered and accepted employment in February 1986; that 
approximately six weeks later he received a letter of 
appointment; that in the course of this employment he 
took instructions and asked questions of either a Mr 
Allen Cope or Mr Parnham; that all contracts secured 
were forwarded to "Kalbarri Timeshare sales office" at 
62 Mill Point Road, South Perth; that he was paid by 
way of cheques drawn on Jace Pty Ltd or by cash; that he 
was told by Cope and Parnham that they constituted "a 
marketing company" under direction by Kalbarri 
Timeshare; that the premises at 62 Mill Point Road, 
South Perth was "also" the location of Cope Parnham 
and Associates trading as Jace Pty Ltd; that he presented 
expense claims to Cope in the first instance; that expenses 
were met by Jace Pty Ltd; that when the terms of his 
remuneration under the contract of employment were 
changed, his discussions on the matter were with Mr 
Parnham; that both Cope and Parnham instructed him 
regarding sales techniques at the commencement of his 
employment; and that he had already approached Jace 
Pty Ltd for a group certificate for the period prior to 
May 1986 and had already approached Cope and 
Parnham for payment of the commissions he claims are 
due. Notwithstanding Mr Grayden's assertions through- 
out that he was employed by Kalbarri Timeshare, and 
thereby the named Respondent, this evidence strongly 
suggests otherwise. 

Mr Grayden's claim is largely dependent on two docu- 
ments which are before the Commission. The first 
(Exhibit 1) is a copy of a letter of appointment with the 
letterhead "Kalbarri Timeshare Limited". It is not 
addressed to any person and is undated. Mr Grayden 
gave evidence that he duly received the original docu- 
ment and I accept that evidence and his evidence as to 
when he received it. The letter advises that the recipient 
has been appointed to the position of "Licensed Dealer's 
Representative — Kalbarri Timeshare Ltd". But there is 
reference in the letter to a term of employment requiring 
reporting to Jace Pty Ltd, which name appears 
immediately above the signature thereon. The words 
"Allen C. Cope Director — Finance and Administra- 
tion" appear in typeface immediately below the 
signature. For these reasons it is my view that the 
document does not establish that it was an offer of 
employment by the respondent in this matter. 

The other document (Exhibit 3) is a copy of a letter 
addressed to the "Department of Corporate Affairs" 
from Mr Roger Howell. The letter states inter alia that 
Mr Grayden with others had been "offered employment 
with this firm as Sales Consultants for the Kalbarri 

Timeshare project". Mr Roger Howell gave evidence in 
these proceedings. In relation to Exhibit 3 it is his 
evidence that while he acknowledges that he did send 
such a letter on behalf of Kalbarri Timeshare Limited, he 
dis so under the misapprehension that it was a pre- 
requisite for the securing of a representative's licence by 
Mr Grayden to enable him to undertake sales in the 
project and he denied it made express the existence of an 
employment contract between the Respondent and Mr 
Grayden at that time. It is agreed between the parties that 
Mr Grayden was thereby in a position to, effectively, 
undertake sales of prescribed interests of the principal, 
Kalbarri Timeshare Ltd. But the Respondent claims that 
by way of an arrangement between Kalbarri Timeshare 
Ltd, Resorts Corporation (Australia) Pty Ltd and Jace 
Pty Ltd, Resorts Corporation (Australia) Pty Ltd as "the 
Developer" engaged Jace Pty Ltd to recruit, train and 
supervise sales representatives i.e. to employ persons to 
sell units in a particular project and, while the terms of 
this agreement specified that such sales representatives 
who were "employed by Jace (Pty Ltd)" in this manner 
"shall be responsible to and take directions from" 
Kalbarri Timeshare Ltd, the employer-employee 
relationship relative to this claim was between Mr 
Grayden and Jace Pty Ltd, and not the named 
respondent. 

Mr Grayden for his part referred the Commission, in a 
limited way, to the provisions of the "Securities Code" 
in support of what he says was the true employment 
relationship: that he was at the material time employed as 
a dealer's representative for Resorts Corporation 
(Australia) Pty Ltd. Part IV — Licences of the Securities 
Industry (Western Australia) Code (hereinafter the 
Code) as published in accordance with section 10 of the 
Securities Industry (Application of Laws) Act 1981 on 30 
June 1984 contains some 20 provisions governing 
dealer's licenses, investment adviser's licences and 
dealer's representatives licences. Section 44 of the Code 
refers to dealer's representatives. It states, inter alia, that 
"A person who is employed by, or acts for or by arrange- 
ment with, a dealer...". It appears that this allows of an 
employee-employer relationship between a dealer and a 
dealer's representative in the usual context of 
"employee" pursuant to section 7 of the Industrial 
Relations Act 1979, or of some other arrangement. The 
Respondent's argument is, of course, that its connection 
with Mr Grayden at the material time was via "some 
other arrangement" and whereas as a result Mr Grayden 
entered into an employment relationship, it was not with 
the Respondent. 

There is a further exhibit before me which bears 
mention (Exhibit A). It is a copy of a document dated 9 
June 1986 which Mr Grayden acknowledges signing. The 
document states that the Applicant has received $604.50 
as moneys owed by Jace Pty Ltd on behalf of Kalbarri 
Timeshare Limited, which moneys have been paid 
directly to him by Kalbarri Timeshare Limited and that 
from that date he solely represented Kalbarri Timeshare 
Limited. There is an addition to the typescript to the 
effect that the figure $604.50 represents retainer owing, 
and that commissions are not included. In my view this 
document supports the Respondent's position; though I 
note that the notation implies that Mr Grayden does not 
accept that commissions owing to him have been met. 

Having regard for all before me I have concluded that 
Mr Grayden has not established that he was an employee 
of the Respondent at. the relevant time for the purposes 
of the entitlement claimed pursuant to section 29 (b) (ii) 
of the Act. It may well be that he did duly perform duties 
pursuant to an employment contract and has been denied 
contractual benefits arising. However, I am not satisfied 
that he has established that there was an employee- 
employer relationship between himself and the 
Respondent in this matter at the time during which he 
claims the entitlements arose. 

Accordingly this application will be dismissed. 
There will be a speaking to the minutes to enable the 

parties to make submissions as to whether the order 
should be varied to provide for costs. 
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The speaking to the minutes of the proposed order in 
this matter was held on 20 October 1987. Both parties 
made submissions on the question of costs. 

Mr Redman for the respondent sought a variation of 
the order to provide for an award of costs totalling $367 
against the applicant. He submitted that the respondent 
had incurred costs in the preparation of its defence in this 
matter and in expenses associated with witnesses and the 
filing of an answer pursuant to the regulations of the 
Western Australian Industrial Relations Commission 
which, in view of the circumstances, warranted the 
variation of the proposed order in the terms sought. In 
support he pointed to the fact that the applicant had not 
been able to establish that any employment relationship 
existed and that his own evidence was a principal factor 
in this failure. He also made a broader submission that 
an award of costs might be appropriate in this matter as a 
deterrant to others who might make similarly baseless 
claims which thereby put parties to unwarranted 
expense. 

Mr Grayden submitted that he had taken this action in 
good faith believing that the named respondent was 
liable for the moneys claimed and that he had not been 
given notice of any appearance of witnesses who had not 
been duly summonsed in any event. This last has no merit 
at all. He made other comments which were in effect an 
attempt to canvass the merit of the application further. 
As such they were improper at a speaking to the minutes 
and bear no consideration. 

I have given very careful consideration to the question 
of awarding costs. It is a fact that claims for costs have 
been raised only rarely in this jurisdiction. It is a fact that 
costs have been awarded only rarely in this jurisdiction. 
But those are not facts which should be relied on by 
parties to proceedings in this jurisdiction. It is the 
circumstances of the matter to hand which must be con- 
sidered. The fact that the applicant did not establish that 
an employee-employer relationship existed between 
himself and the named respondent is not of itself 
sufficient for a claim of costs against the applicant to 
succeed. And indeed Mr Redman's submission went 
beyond this. But for Mr Redman's application for costs 
to succeed I would need to be convinced that the 
applicant's recourse to this tribunal was governed in this 
instance by a lack of reasonable care and attention. I am 
satisfied that the applicant had every opportunity to 
adequately present his case and that he endeavoured to 
do so. He was unsuccessful. But though his efforts were 
clearly misguided and his claim was based on false 
premises, I am not convinced on this occasion that the 
circumstances warrant an award of costs against him. 

The order which was proposed will now issue. 

Appearances: 
Mr R.D. Grayden appeared on his own behalf. 

Mr J.A. Redman (of Counsel) appeared on behalf of 
the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii) — contractual entitlements claim. 

Ronald David Grayden 
and 

Resorts Corporation (Australia) Pty Ltd. 
No. 240 of 1987. 

Consultant Securities 
Industry 

COMMISSIONER S.A. KENNEDY. 
13th day of November 1987. 
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Order. 
HAVING heard Mr R.D. Grayden on his own behalf and 
Mr J.A. Redman (of Counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the application be dismissed. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29. 

Gerald Thomas Llewellyn 
and 

Barretts Carpets. 
No. 1389 of 1987. 

Sales Manager Soft Furnishing 
Industry 

COMMISSIONER J.A. NEGUS. 
17th day of November 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas an 
agreement has been reached between the parties in full 
and final settlement of the matter in dispute; now 
therefore I the undersigned, before whom the conference 
was held do hereby order:— 

That the application be withdrawn by leave. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29. 

Bernadette Lundy 
and 

Kookaburra Developments trading as 
The Armchair Supermarket. 

No. 1064 of 1987. 

Keyboard Operator Telephone 
Grocery Service 

COMMISSIONER J.A. NEGUS. 
23rd day of October 1987. 

Order. 
HAVING heard Mrs B. Lundy on her own behalf and 
Mr K. Randle on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it by 
the Industrial Relations Act 1979, and by consent, 
hereby orders:— 

That the Respondent is to pay to the Applicant 
the amount of $1274 in full and final settlement of 
this claim, within 60 days of the date therein. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

57841—9 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — unfair dismissal. 

Peter Madgett 
and 

Canon Australia Pty Ltd. 
No. 929 of 1987. 

State Manager Retail — 
Photocopiers 

COMMISSIONER J.F. GREGOR. 
9th day of November 1987. 

Order. 
WHEREAS the Applicant today sought and was granted 
leave by the Commission to withdraw its application, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — claim of unfair dismissal. 

Dorothy Maher 
and 

The Family Planning Association of WA Inc 
(including the Family Planning Welfare Association Inc) 

No. 55 of 1987. 

Bookkeeper and Health and 
Administration Duties Welfare Services 

COMMISSIONER S.A. KENNEDY. 
1st day of October 1987. 

Unfair dismissal claim — respondent claimed applicant 
not an "employee" pursuant to section 7 — 
examination of relationship at outset and in practice 
— evidence of offers of contracts of employment — 
no evidence of acceptance — found applicant not an 
employee, claim dismissed for want of jurisdiction. 

Reasons for Decision. 
THE COMMISSIONER: This application was lodged 
pursuant to section 29 of the Industrial Relations Act 
1979. The Applicant, Mrs Dorothy Maher claims that 
she was unfairly dismissed. In the schedule filed with her 
application Mrs Maher claims that she was employed 
full-time by the Respondent; that she held the position of 
"bookkeeper and administration duties"; that her 
employment by the Respondent commenced on 13 
August 1983 and ended on 9 December 1986; that her 
wage/salary was $100 gross per week and $120 (per 
fortnight); that her wage/salary was paid in the form of 
$400 every 10 weeks; that at the time of the end of her 
employment she received no notice and no payment in 
lieu of notice; and that on her dismissal she received the 
sum of $540. She sought an order for reinstatement, 
"outstanding moneys" and unspecified 
"compensation". 

The Respondent's answer as filed denies the 
Applicant's employment was unfairly terminated. 

The matter was set down in the first instance, for a 
conference convened pursuant to section 32 of the Act to 
be held before the Commission as constituted and both 

parties were directed to provide further and better 
particulars. Further and better particulars were filed on 
behalf of Mrs Maher shortly before the conference. The 
Respondent sought and was granted an extension of time 
for the filing of its further and better particulars to 
enable it to consider what was, in effect, a significantly 
amended claim. 

The further particulars as to the moneys sought by the 
Applicant state that she is entitled to a sum equivalent to 
10 weeks' wages in lieu of notice or further, and in the 
alternative, that she is due an annual salary of $25 041 
from 1 July 1986 as a result of appointment to the 
position of bookkeeper and two weeks' salary in lieu of 
notice; and compensation for unemployment for the 
period 9 December 1986 to 11 March 1987 pursuant to 
the net wage as at 9 December 1986, that being the gross 
sum of $100 per week or, in the alternative, at the rate of 
$25 041 per annum. 

At the conference on this matter held pursuant to 
section 32 of the Act, the Respondent informed the 
Commission that it was its intention to include in its 
further answer the counterclaim that the Applicant was 
not an employee pursuant to the Act and thereby the 
Commission did not have jurisdiction to hear the matter. 
The parties were informed by the Commission that the 
question of jurisdiction would be determined by way of a 
hearing before any further proceedings and the 
procedure to be followed at that hearing was made 
known to the parties. 

The further particulars in the Respondent's answers 
were duly filed and may be briefly summarised as 
follows: that the Applicant was at no time employed by 
the Respondent but did provide services in a voluntary 
capacity for the named Respondent; that such provision 
commenced on 13 August 1983 as a clerical and 
secretarial support person to the named Respondent's 
fund raiser and that from 16 August 1985 the Applicant 
also worked as a bookkeeper; that all payments made by 
the named Respondent to the Applicant were by way of 
reimbursements for expenses only; that the named 
Respondent did not appoint the Applicant to the 
position of bookkeeper; that no entitlements are due to 
the Applicant; and that there was no unfair dismissal. 

Subsequently the Applicant sought an order from the 
Commission for discovery of and production of 
documents pertaining to her claim of unfair dismissal. 
Both parties were heard on this application. An interim 
order issued requiring the Respondent to produce for 
inspection by the Applicant various documents specified 
by her as being relevant to her claim to be an employee of 
the Respondent. Consideration of the remainder of the 
application was held over pending determination of the 
jurisdiction question. 

The Respondent is in the business of providing medical 
and educational services to the public. It appears that a 
significant proportion of its funding is derived from 
governments. It has a governing body known as the 
executive council to which the executive director is 
responsible. Directly under and responsible to the 
executive director is a senior staff committee made up of 
four members, these being the executive director, the 
education director, the medical director and the nursing 
director. Various employees are responsible to each 
director. The evidence is that permanent full-time and 
"sessional" staff are employed by the Respondent. The 
executive director had, at the material time, the power to 
hire and fire employees below the level of what was 
termed senior management and is a reference to those 
who were eligible to be on the senior staff committee. It 
appears that other persons titled' 'volunteers" undertake 
to answer telephone queries for the Respondent. It is the 
practice that such persons receive no wage or salary for 
such service. 

The Respondent's claim as to the question of jurisdic- 
tion may be summarised as follows: that while Mrs 
Maher did carry out work for the Respondent between 13 
August 1983 and 9 December 1986 it was at all material 
times in a "voluntary" capacity and no contract of 
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employment, in a legal sense, was ever entered into by the 
parties. For her part Mrs Maher claims that at all times in 
the period from 13 August 1983 to 9 December 1986 she 
was an employee of the Respondent with attendant legal 
and binding obligations on both parties duly arising. 

Section 29 (b) of the Industrial Relations Act 1979 
enables an employee to refer a claim of unfair dismissal 
from his employment or a claim that he has not been 
allowed a benefit, not being a benefit under an award or 
order, to which he is entitled under his contract of 
service. Section 7 (1) of the Act states that "employee" 
means — 

(a) any person employed by an employer to do 
work for hire or reward including an apprentice 
or industrial trainee; 

(b) any person whose usual status is that of an 
employee; 

(c) any person employed as a canvasser whose 
services are remunerated wholly or partly by 
commission or percentage reward; or 

(d) any person who is the lessee of any tools or 
other implements of production or of any 
vehicle used in the delivery of goods or who is 
the owner, whether wholly or party, of any 
vehicle used in the transport of goods or 
passengers if he is in all other respects an 
employee. 

but does not include — 
(e) any person engaged in domestic service in a 

private home unless more than six boarders or 
lodgers are therein received for pay or reward; 

The first question to be determined in this matter is 
whether the Applicant was an employee. In the event 
there is a finding that she was not an employee pursuant 
to the Act then the claim must be dismissed for want of 
jurisdiction. 

The parties are agreed that Mrs Maher commenced 
working for the Respondent in August 1983. The fact of 
work being done does not of itself establish a contract of 
employment which contract gives rise to legal rights and 
duties. It may be that work is performed or services 
provided by an individual other than pursuant to a 
contract of employment. For example, a person may 
undertake to perform, and regularly carry out cleaning 
tasks in another person's house or regularly supply meals 
without what may be termed the usual legal obligations 
arising pursuant to a contract of employment e.g. the 
obligation to attend to such work; the payment of wages 
etc. Examples of this kind abound in the community. 

Whether or not in any given case the relationship of 
employer and employee exists is a question of fact. In 
order to reach a conclusion it is necessary to ascertain 
and weigh up all the available facts of the relationship 
between the parties in practice and also the circumstances 
under which it arose. 

In this instance the parties agree that early in 1983 the 
executive director of the Family Planning Association of 
WA Inc, Mr John Ireland who was a friend of Mrs 
Maher, broached the subject of the Applicant working 
for the Respondent to the Applicant. According to the 
Respondent this offer was in the context that this work 
would be of significant personal benefit to Mrs Maher in 
her then circumstances; that it was agreed that she be 
reimbursed for expenses by way of a sum equivalent to 
the reimbursement calculated on a daily basis that she 
was already in receipt of for work at a drug rehabilitation 
centre with which Mr Ireland was professionally 
associated; and that she work for approximately two 
days per week. It was, the Respondent contends, the 
clear intention of the parties at the outset that Mrs Maher 
provide secretarial and clerical assistance to it on a 
voluntary basis, i.e. that there was no legal obligation to 
attend and, effectively, no contract of employment. 

Much of Mrs Maher's own evidence as to the initial 
arrangement between the parties in fact supports that of 
the Respondent. In particular, she acknowledged that a 
primary benefit to be derived by her from the work was 

emotional; she acknowledged that the executive director 
was concerned not to extend her beyond her ability "to 
cope" at that time; she agreed that it was made express 
by Mr Ireland that there would be no wage or salary 
derived from the work; and she agreed that on 
commencement she had the title of volunteer. 

I have carefully considered all the evidence insofar as it 
goes to the initial arrangement between the parties. It is 
clear that Mrs Maher was offered work and it is clear that 
she agreed to perform the work on the offered terms. But 
I am not convinced that having agreed to work she was 
obliged to perform as a consequence. In my view the 
ordinary meaning of a "volunteer" as someone who 
enters into any service or undertaking, or offers to do 
something, of his own free will must be legally construed 
to mean one whose actions are not founded on any legal 
obligation to so act and which action does not necessarily 
raise a legal obligation for another party. The fact of a 
carrying out of such service or undertaking subsequently 
does not of itself establish a contract of employment. I 
note that in this instance there was a "consideration" of 
$20.00 per day involved in the arrangement. But there 
was no sustainable argument put to me that the sum 
involved was in consideration of the work to be 
performed and in my view the only conclusion open to 
me is that it was the intent of the parties at the outset that 
the consideration involved was by way of reimbursement 
of unspecified expenses incurred by the Applicant as a 
result of putting herself in a position, physically, to work 
at the Respondent's premises. In other words, there was 
no correlation between the work itself and the considera- 
tion. I note that Mrs Maher, throughout her evidence, 
referred to the sums involved as remuneration for reim- 
bursement of expenses (e.g. Transcript page 112). 

And I am not convinced that the Respondent was 
obliged to provide paid employment at a future date in 
consideration of the work arrangements entered into in 
August 1983.1 have concluded that it is probable that it 
was implied by Mr Ireland at that time that provided 
conditions were suitable, including the Respondent's 
level of government funding, it might be possible to offer 
Mrs Maher paid employment in the future. I place it no 
higher than one of possibility. There is certainly 
insufficient evidence before me to establish that there 
was at the outset an unqualified offer of paid employ- 
ment in the future. It may be that Mrs Maher interpreted 
a qualified reference to possible paid employment as 
giving rise to a contract of employment but, on the 
evidence before me, she had no grounds to so conclude. 
And I am not convinced by Mrs Maher's assertions as to 
the status of her work at the outset. It may be, and it is 
possible, that Mrs Maher imputed her status as that of an 
employee once she commenced work for the 
Respondent. Her own evidence in this respect is most 
telling. For instance, when asked whether she considered 
herself an employee at the commencement of her work 
for the Respondent she answered; 

Yes; because I am totally committed to whatever 
work I undertake. I give of myself totally and I 
expect people if I'm in that capacity to be able to 
instruct me and I to perform it. 

(Transcript: page 97) 

This commitment and willingness to be directed is a 
common refrain throughout Mrs Maher's evidence. But, 
in my view, these factors, no matter how much they exist 
in practice, do not establish that a binding contract was 
agreed between the parties. To simply assume duties as if 
one were an employee bound by the usual obligations 
does not establish that there was an agreement between 
the parties to that effect at the outset. And, it is my view, 
that the evidence is that in August 1983 Mrs Maher 
accepted the executive director's offer of work on a basis 
which established that there was no legal obligation on 
her to work for the Respondent as a result of this 
agreement and that she commenced working for the 
Respondent on this basis. 
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It is still necessary to examine the relationship in 
practice and to consider whether at any stage between 
August 1983 and 9 December 1986 the parties entered 
into a contract of employment. 

The parties are agreed that at some stage early in the 
relationship the Applicant worked for the Respondent 
on three days of the week. Subsequently this was 
increased to five days of the week with some additions to 
duties and an increase in recompense. The details of the 
changes will be dealt with subsequently. First I will 
examine the evidence as to the relationship between the 
Applicant and the Respondent in practice. To arrive at 
the true relationship between the parties in practice it is 
necessary to consider a number of indicia which go to the 
various tests devised by courts to ascertain whether an 
employee-employer relationship exists in fact [see the 
High Court decision (Stevens v. Bodribb Sawmilling Co 
Pty Ltd [1986] 60 ALJR 194) for a recent review of such 
tests]. 

It is clear from the evidence that Mrs Maher generally 
carried out a number of duties for the Respondent which 
were of significant benefit to the Respondent, including 
on occasions accepting responsibilities delegated by the 
executive director; and that in the carrying out of these 
duties she accepted instruction and direction. The 
evidence on behalf of both parties of witnesses who had 
worked with Mrs Maher suggests that she was not, in 
fact, given much direction. That of itself is not con- 
clusive. It appears that Mrs Maher was able and 
dedicated. It is likely that she did not need direction, or 
much direction. The question really is whether the 
employer had or retained the right to control. The 
evidence on this issue is ambivalent. It is probable that 
deadlines were set which were met by Mrs Maher, and 
work usually required to be done in a certain manner was 
done in that manner by Mrs Maher. But there is little 
which establishes that work done by Mrs Maher in 
meeting the Respondent's deadlines and by way of the 
Respondent's prescribed methods was a consequence of 
a contract of employment with attendant obligations. On 
the evidence it is open to conclude that Mrs Maher 
imposed such obligations on herself, from which, it 
might be added, the Respondent appears to have 
significantly benefitted. 

There are specific indicia that Mrs Maher's status was 
not that of an employee. At no stage did she have a 
written contract of employment when the evidence is 
that, if not universal, it was usual for employees of the 
Respondent to have such contracts. She was paid 
separately and in a different manner from all other 
employees of the Respondent. The moneys she received 
from the Respondent appear to bear no correlation with 
either the hours worked or the type of work done by her. 
The Respondent made no deductions for taxation 
purposes and there appears to have been no workers' 
compensation arrangements made for Mrs Maher while 
these were apparently standard conditions applying to 
employees of the Respondent. There was no entitlement 
to annual leave. Though it appears that Mrs Maher was 
paid on occasions when she did not attend the 
Respondent's premises, the evidence of Mr Ireland that 
these were ex gratia payments was not rebutted. There is 
evidence of conversations with others working for the 
Respondent in which Mrs Maher distinguished her status 
from theirs as "employees". There is evidence that she 
refused on one occasion to undertake work which she 
usually performed. In the Respondent's annual reports 
published in 1985 and 1986 the Applicant is listed 
separately from the permanent and sessional staff and is 
described, interalia as a "volunteer". Her own evidence 
is that she was not required to attend on certain days. No 
hours of work were specified. There is no evidence of any 
requirement for, or agreement to, a provision for 
termination of the relationship. There is evidence that 
the Applicant performed services for another organisa- 
tion during the period being claimed for and that those 
services were paid for on an hourly basis by that 
organisation. Some of those services were performed on 
the premises of the Respondent during normal working 

hours. Mr Ireland's evidence is that he agreed to such 
performance but there is nothing which establishes that it 
was other than Mrs Maher's right to undertake such per- 
formance notwithstanding any particular attitude of Mr 
Ireland. All these factors, in my view, go a long way to 
establishing the Respondent's case so far as it concerns 
the relationship in practice. 

But the nature of the evidence is such that the question 
of whether there was a contract of employment offered 
and accepted at some point after August 1983 must also 
be considered. The evidence is that in mid 1985 the 
position of bookkeeper for the Respondent became 
vacant. Mr Ireland gave evidence that in August 1985 he 
offered Mrs Maher this position at the rate of $21 000 per 
annum, which offer was refused by her with the reason 
that she wished to remain a ' 'volunteer'' because of her 
own financial arrangements. Mr Ireland's further 
evidence is that in December 1985 Mrs Maher was 
offered a full-time paid position at the rate of $25 000 per 
annum to be taken up in 1986 at a time which suited her 
but that this offer was refused by Mrs Maher on the same 
grounds. Mr Ireland's evidence so far as it went to Mrs 
Maher's attitude to paid employment in December 1985 
was corroborated by the evidence of a witness for the 
Respondent, Ms J. McGregor, and so far as it went to 
Mrs Maher's attitude to paid employment per se, by Ms 
Shaw who is secretary to Mr Ireland, and Ms Kirwan, an 
employee in the Respondent's education unit. For her 
part Mrs Maher denied Mr Ireland made any offer at all 
of paid employment in 1985 and that, effectively, the 
evidence of others as to her attitude regarding paid 
employment was simply a mistake or "orchestrated" 
lies. The parties are agreed that in approximately August 
1985 Mrs Maher did add the bookkeeping role to her 
work of a secretarial and clerical nature; that she then 
attended the Respondent's place of work five days per 
week; and that her recompense, on the same formula, 
increased as a result. 

Having carefully considered all the evidence so far as it 
goes to Mrs Maher's taking over of the bookkeeper's role 
in 1985 I am surprised by the fact that the Respondent 
did not at that time commence payment to Mrs Maher of 
at least that benefit which applied to the previous 
bookkeeper and for which, presumably, budgetary pro- 
vision had been made. And I am surprised that Mrs 
Maher took over the duties of bookkeeper while con- 
tinuing to do other work for the Respondent but without 
receiving anything other than a proportionate increase in 
the sum paid to her based on the original terms. And, 
notwithstanding Mrs Maher's claims on the issue, I am 
surprised that she continued to perform those duties in 
those circumstances. 

Mrs Maher did effectively invite the Commission to 
look behind the work relationship by suggesting that it 
was a contrivance erected to disguise an unfair contract 
of employment. For support she referred to section 88F 
of the NSW Industrial Arbitration Act 1940 as amended. 
But the jurisdiction of the Commission is governed by 
the Industrial Relations Act 1979 which contains no such 
provision. It should be noted at this point that the 
Respondent, having raised the question of jurisdiction, 
presented its case first. Much of the evidence of the 
witnesses called on behalf of the Respondent was not 
challenged by way of cross examination. It cannot be 
said that this was a decision of the Applicant made in 
ignorance. In fact, counsel for the Respondent 
endeavoured during the proceedings to ensure that the 
Applicant, who presented her own case, was npt 
disadvantaged by any misunderstanding as to procedure. 
Despite this and the Commission's best endeavours to 
facilitate a proper examination of issues, it is a fact that 
the Applicant did not put relevant questions to the 
Respondent's witnesses. It is timely to comment that 
there is an onus on parties to proceedings to properly 
present their cases. To claim ignorance of procedure is 
not a substitute for prosecution. To allege or imply, as 
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did the Applicant in this instance, that she was dis- 
advantaged by the proceedings and that a misunder- 
standing on her part as to the procedure was inhibiting 
the presentation of her case has no substance in fact. 

Lest the foregoing comments, particularly as they 
relate to Mrs Maher's claim of an unfair contract, are 
misinterpreted I make clear that the consideration 
involved in these reasons has been confined to that 
evidence before me relevant to the jurisdictional 
question. As the transcript of proceedings shows, Mrs 
Maher, by way of submissions and questions to witnesses 
and despite the Commission's admonitions persistently 
endeavoured to raise her claim of unfair dismissal while 
the Respondent's case, quite properly, was confined to 
the question of jurisdiction. I have had no regard at all 
for that part of the Applicant's case which went beyond 
the jurisdictional question and the circumstances are 
such that I consider it necessary to note that the 
Respondent has had no opportunity in any proceedings 
to rebut the allegation of unfairness. 

Mrs Maher did endeavour to rebut the Respondent's 
claim that the reasons preferred by the Applicant went to 
her financial circumstances with regard to government 
subsidies or benefits by submitting various documents 
pertaining to her situation with regard to a "supporting 
mother's pension" and "family allowance". But an 
examination of these exhibits does not take the matter 
any further by way of proof. 

On the evidence before me I have concluded that on 
the balance of probabilities the reason why Mrs Maher 
took on the bookkeeping duties without commensurate 
payment and the reason why she continued to carry out 
those duties is that, for her own reasons, she refused 
offers of paid employment made by the Respondent to 
her prior to 1986. 

After careful consideration of the evidence of the 
relationship between the Applicant and the Respondent 
from August 1983 to 1986 I am not satisfied that the 
Applicant was an employee pursuant to the Act. 

It remains to consider whether the situation changed in 
1986. 

Whether or not the relationship between the parties 
changed to that of employer-employee in 1986 largely 
centres on events in June and July 1986. 

The Respondent submitted that in mid 1986 Mrs 
Maher was offered the position of bookkeeper with 
payment to take effect from January 1987, with this last 
subsequently being amended to November 1986. 

Considerable evidence was adduced by the 
Respondent both through witnesses and exhibits as to 
this offer and subsequent events which, it claimed, 
effectively meant the Applicant declined the offer. Mrs 
Maher claimed that she accepted the offer but that 
through various manipulations of senior staff and, in 
particular, Mr Ireland, she was cheated. 

The question of whether or not Mrs Maher entered 
into a contract of employment with the Respondent in 
mid 1986 must be decided on the facts so far as they can 
be ascertained from the evidence. Mr Ireland acknow- 
ledges that as executive director he made an offer of 
employment to Mrs Maher and that it was for the 
position of bookkeeper. Mrs Maher confirmed that she 
was offered the position of bookkeeper. The crux of the 
issue may be summarised as: what were the terms of that 
offer; was that offer and the terms on which it was made 
accepted by Mrs Maher; and, if so, when did the contract 
of employment commence. 

There is evidence that in June 1986 Mr Ireland in 
company with three members of the Respondent's 
administrative staff and Mrs Maher had, inter alia, an 
informal discussion about working arrangements and 
conditions. The evidence of Ms Shaw on behalf of the 
Respondent was that at that meeting Mrs Maher stated 
that unless the Respondent was prepared to offer her a 
salary of more than $25 (MX) per annum it was' 'not worth 
her while"; that Mr Ireland asked Mrs Maher if she 
would begin employment in November 1986 and Mrs 

Maher stated that she did not wish to discuss it until at 
least January 1987 on the grounds that it would interfere 
with her financial arrangements. Mrs Maher's cross 
examination of this witness on that aspect of her evidence 
was limited. She asked Ms Shaw whether the discussion 
took place at the time nominated. The witness confirmed 
her previous answers in this respect. No further questions 
were put by Mrs Maher. Subsequently the other two 
employees present at the meeting gave evidence on behalf 
of Mrs Maher. One, Ms Nanette Garvey, agreed that it 
was possible that such a discussion between Mr Ireland 
and Mrs Maher could have taken place. The other, Ms 
Sue Broun, gave evidence that there was "some 
mention" of a job for Mrs Maher at this meeting but that 
it was questioned by the Applicant. There was nothing 
more of substance before the Commission as to this 
meeting in relation to the claim of a contract of employ- 
ment. I have concluded that the evidence of Ms Shaw 
must be accepted. 

There is evidence of a further meeting between the 
same individuals in July where the issue of contracts of 
employment was raised. The evidence of Ms Broun is 
that the Executive Director stated generally that because 
of increased workloads he was going to offer wage rises 
to be implemented in November 1986 but that the 
increases would be retrospective to 1 July 1986; and that 
after representations to Mr Ireland at this meeting as to 
the need for privacy in discussions, he directed each to 
make a separate submission to him as to the worth of 
their work, with further discussions with him to be on an 
individual basis. The evidence of Ms Garvey confirms 
this account. It is clear from the evidence that there was 
no specific mention at this time of any terms so far as Mrs 
Maher was concerned, however, I have concluded that as 
a result of this meeting it was an implied term of the 
Executive Director's offer of employment to Mrs Maher 
that she be formally appointed to the position of 
bookkeeper in November 1986 at a rate to be decided and 
with retrospectivity of that rate to July 1986. There is no 
evidence before me that this offer was accepted by Mrs 
Maher. Indeed there is some evidence that it was not. 
That evidence is contained in a copy of memorandum 
addressed to the Executive Director/Senior Staff from 
the Administrative Staff dated 19 August 1986. Under a 
heading "The Proposals Being Placed for Consideration 
and Approval" is stated: 

... (4) Administration staff are unified in their 
request, that the present Bookkeeper's role be con- 
firmed as a permanent full-time position from 
January 1987 and that Dorothy Maher be appointed 
as Administration Officer from that date. 

(Exhibit C) 

I have concluded from the evidence as to the events 
and staff meetings in August 1986 and Mrs Maher's 
involvement in these that if Mrs Maher was not explicitly 
party to this proposal she was certainly well aware of it at 
the time. In the absence of any evidence to the contrary it 
must be concluded that she endorsed the proposal and it 
may be construed that it was an effective counter- 
proposal to the offer of employment already made by Mr 
Ireland. 

Various minutes of meetings of the senior staff where 
the issue of employment for Mrs Maher was recorded 
were before the Commission. At a meeting held on 1 
September 1986 item 149.14 Administrative Staff 
Recommendations states: 

. . . (Ireland) informed the meeting of earlier and 
more recent consultations with the Bookkeeper 
regarding her appointment as a full-time paid staff 
member and in particular of his agreement that he 
would recommend to (the Executive) Council, in 
November, that she be offered full-time paid 
employment as from 1 January 1987 (such date pre- 
ferred by her). (Ireland) pointed out that whilst this 
offer had been made it was done so on the basis of 
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her existing status and should not influence current 
consultations regarding administrative staff 
structures. 

(Exhibit D) 
Mrs Maher attended the next senior staff meeting 

which was held on 8 September 1986 where item 149.14 
was again discussed. Mrs Maher attended that meeting as 
Mr Ireland's nominated representative of the adminis- 
trative section in his absence. The extract of the minutes 
of this meeting which is before the Commission (Exhibit 
1) simply states in relation to this issue that Mrs Maher 
advised that she had had discussions with Mr Ireland 
about it, felt that some comments were inaccurate and 
would clarify these on Mr Ireland's return. Dr Gwen 
Leavesley was recorded as being present at both these 
meetings but was not cross-examined on them in these 
proceedings. Ms Spence, who was called on behalf of 
Mrs Maher, also attended both meetings. She was 
questioned by Mrs Maher only on the meeting of 8 
September 1986. In all, her evidence amounted to a 
recollection that Mrs Maher raised "an objection". By 
way of submissions Mrs Maher claimed that the official 
minutes of senior staff meetings were not a true 
reflection of such meetings and were not duly confirmed. 
There is no evidence before me which establishes that 
claim. Indeed Ms Spence's evidence goes some way to 
contradict the claim and Mrs Maher's assertion was not 
tested by way of any cross examination of Dr Leavesley. 

Subsequently, it appears, there was another senior 
staff meeting on 15 September 1986 where the issue of 
Mrs Maher's position was discussed. Exhibit 2, which 
was a typed sheet headed "Extract from Senior Staff 
Meeting Minutes of 15 September 1986" and submitted 
by Mrs Maher states, inter alia, that: 

(Mr Ireland) outlined (the) discussion he had held 
with Dorothy Maher prior to his departure for 
Canberra and clarified the perceived inaccuracies in 
earlier minutes. 

(Mr Ireland) advised that during his absence he 
had given further consideration to the issues and 
recommendations which were to be placed before 
the Management Committee of Council and he now 
felt the following approach should be taken to 
resolve the issues: . . . 

(Exhibit 2) 
In summary this "approach" involved the offer of a 

new position, Co-ordinator of Administrative Services 
— the creation of which was to be recommended to the 
"Management Committee of Council", such position 
not to be at senior staff level and not to be an advertised 
vacancy — to Mrs Maher. There is a further note to the 
effect that Mr Ireland explained his reasons for his 
"changed stance", but no details are recorded. There is 
nothing before me which establishes the attendance at 
this meeting. 

A copy of the minutes of a Management Committee 
meeting held on' 6 October 1986 was put before the 
Commission. The record shows that the Applicant 
attended that meeting by invitation. It is a fact that of the 
10 other persons recorded as present, five gave evidence 
in these proceedings — three of them on behalf of Mrs 
Maher. The result of this meeting was that a number of 
"resolutions/recommendations" were drawn up to put 
before the Executive Council "for ratification". These 
were: 

(1) That the position titled "Administrative 
Officer" be created at Senior Staff level. 

(2) That the Executive Director develop and re- 
write job descriptions, association structures and 
role definitions for the position of Executive 
Director and Administrative Officer and that these 
be presented to the Finance and Management 
Committee, Senior Staff and one representative of 
administrative staff to be held on 30 October at 5.30 
p.m., for consideration. 

(3) That consultation take place with the Public 
Service Board to determine the level at which this 
newly created position is to be paid. 

(4) That the newly created position be advertised 
publicly and that existing staff be able to apply for 
this position in line with Association policy. 

(5) That this recommendation in no way implies 
criticism of or lack of confidence in the Executive 
Director or Senior Staff. 

(Exhibit F) 
It must be said that the evidence of the witnesses on 

this meeting is very limited and on no account can it be 
construed that there was a job offer to Mrs Maher as a 
consequence. Mrs Maher claims that she was happy with 
the outcome and welcomed the proposed advertising for 
the proposed new position. Dr Leavesley and Mr Ireland 
gave evidence that they believed the result of such a 
proposal being accepted by the Executive Council was 
the possibility that Mrs Maher might not be the success- 
ful candidate and that, by virtue of the funding situation 
whereby there was the opportunity for only one book- 
keeper/administration position (however titled and at 
whatever level), the commitment given her by the 
Executive Director that she become a paid employee of 
the Respondent, was in jeopardy. 

It was in this context, according to Mr Ireland and Dr 
Leavesley, that the next meeting of the Senior Staff 
committee on 13 October 1986 — which was fully 
attended by the Senior Staff and which was addressed by 
Mrs Maher — reached the following conclusions on a 
unanimous basis: 

A. That the commitment of offering salaried 
appointment to Mrs Maher had to be kept. 

B. That if the proposed position of Administra- 
tive Officer was to be at Senior Staff level that the 
position must be publicly advertised in line with 
Association policy. 

As it was obvious that these two issues were 
somewhat in conflict it was unanimously agreed to 
hold discussions with the Administrative Staff with 
a view to seeking a compromise resolution along the 
following lines:— 

(a) That Mrs Maher be appointed to a salaried 
position of Bookkeeper from 1 November 
1986 at a salary of $25 041 under the same 
contractual arrangements as other full- 
time staff. 

(b) That the newly created position of 
Administrative Officer not be at Senior 
Staff level but that the Administrative 
Officer attend Senior Staff meetings and 
that her role and responsibilities in relation 
to Senior Staff be determined by the 
Finance and Management Committee as 
arbiters. 

(c) That Mrs Maher be appointed to the 
position of Administrative Officer and the 
position not be advertised. 

(d) That job descriptions and roles of the 
Executive Director and Administrative 
Officer be re-written and redetermined by 
the Finance and Management Committee. 

Agreed that should Administrative Staff accept 
these compromise recommendations and that they 
be put to the Finance and Management Committee 
and Executive Council for consideration. 

(Exhibit E) 

For her part Mrs Maher acknowledged during cross- 
examination that there was or would be sufficient 
funding available for only one position. 

In the event it appears there was no acceptance by the 
Executive Council of these proposals and the issue 
continued unresolved. I have concluded that, having 
regard for all the circumstances, this proposal can not be 
construed as a job offer. 

The foregoing recitation of evidence was considered 
necessary because of the comparatively lengthy proceed- 
ings on the question of jurisdiction and the relatively 
large number of witnesses called. It is clear from the 
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proceedings that there was what might be termed con- 
siderable "unrest" amongst the Respondent's adminis- 
trative staff throughout much of 1986 and that the focus 
of much of this was Mrs Maher's status within the 
organisation. But it must be reiterated that the purpose 
of the proceedings was not to examine any issues of 
merit. The purpose was singular — to establish whether 
or not the Applicant was, at any stage and in fact, an 
employee pursuant to the Industrial Relations Act 1979. 

Having carefully considered all before me I have 
concluded that there is evidence that offers of employ- 
ment were made to Mrs Maher by the Executive Director 
on behalf of the Respondent in 1986 but that there is no 
or insufficient evidence to establish that any such offer 
was accepted by her; and that there is no evidence of any 
significant change in the relationship between the parties 
in practice in 1986. Having already found that there was 
no contract of employment between the parties prior to 
1986, it follows that, notwithstanding what, at best, 
might be termed "negotiations" in that year about a 
contract of employment between the parties, there was 
no change in the status of Mrs Maher in 1986 as a result. 

An order will now issue dismissing the application for 
want of jurisdiction. 

Appearances. 
The Applicant appeared in person. 
Ms P. Keeley (of Counsel) appeared on behalf of the 

Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — claim of unfair dismissal. 

Dorothy Maher 
and 

The Family Planning Association of WA Inc 
(including the Family Planning Welfare Association Inc) 

No. 55 of 1987. 

Bookkeeper and Health and 
Administration Duties Welfare Services 

COMMISSIONER S.A. KENNEDY. 
1st day of October 1987. 

Order. 
HAVING heard the Applicant in person and Ms P. 
Keeley (of Counsel) on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii) — contractual entitlements claim. 

Henryk Majewski 
and 

Datamatic Pty Ltd. 
No. 1228 of 1987. 

COMMISSIONER S.A. KENNEDY. 
9th day of November 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
parties to that conference reached agreement; now 
therefore, I, the undersigned, before whom the con- 
ference was held do hereby order — 

That the Respondent pay to the Applicant the 
sum of $2 121.76 nett within 14 days of the date of 
this Order. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — contractual benefits. 

Suesanne Morgan 
and 

Griffin Pratt & Co Pty Ltd as trustee for 
the H&C Unit Trust trading as "Griffin Pratt & Co". 

No. 1138 of 1987. 

CLERKS (ACCOUNTANTS EMPLOYEES) AWARD 
No. A8 of 1982. 

Computer Operator Accounting 

COMMISSIONER G.J. MARTIN. 
15th day of October 1987. 

Termination of contract of employment — deduction of 
wages — award coverage — application dismissed. 

Reasons for Decision. 
THE COMMISSIONER: The applicant by this applica- 
tion brought pursuant to section 29 of the Act, seeks the 
payment of one days wages for time she spent attending a 
business course and the reimbursement of the cost of that 
course $125 which was deducted from her wages. 

The respondent opposes those claims on the ground 
that the moneys so claimed were properly withheld from 
the applicant according to the contract of employment 
between the parties. 

I heard the parties on the 12th day of October 1987 and 
reserved my decision. 

In brief the sequence of events leading to the matter 
are as follows: 

The applicant in response to an advertisement 
commenced employment with the respondent on the 17th 
day of August 1987 in the calling of a "computer 
operator", a calling in which the applicant was 
experienced. 

On the 25th day of August 1987 with the knowledge 
and authority of the respondent the applicant attended a 
course on computers. On the 27th day of August 1987 the 
applicant gave one week's notice of termination of the 
contract of employment and left at its expiration on the 
4th day of September 1987. 

In paying out the applicant the respondent deducted 
one day's wages for the 25th day of August ($76.92) and 
the amount which was due for the applicant's attendance 
at the course ($125). The respondent claims that it was 
justified in making those deductions as the applicant had 
been told in her interview for employment that such 
would be the case in respect of any courses she attended if 
she resigned within one year of undertaking such a 
course. 

It is the applicant's case that words to that effect had 
been said to her casually by a principlal of the respondent 
and in a way which led her to believe it was a "light 
hearted remark" not to be taken seriously. She denies 
that she agreed to that circumstance as a condition of her 
contract of employment. 
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I asked of the parties during the proceedings whether 
or not the applicant was subject to the "Professional 
Accountants Officers" Award No. 20 of 1972 (52 WAIG 
p. 707) as varied and I was informed that she was not. 

My subsequent research reveals that the "clerical" 
callings in that award were replaced by the "Clerks 
(Accountants Employees)" Award No. A8 of 1982 as 
varied (64 WAIG p. 439). Clause 3 — "Scope" of that 
latter award in my view is sufficiently wide in its reference 
to 

employees employed to operate calculating, billing 
or other machines to perform or assist in performing 
any clerical work whatsoever 

to include the operator of a computer and word 
processing equipment. 

Accordingly that award in my view applies to the 
applicant and the respondent and the failure of the 
respondent to pay the applicant full wages without 
deduction becomes a matter for the enforcement of the 
award, the exclusive jurisdiction of the Industrial 
Magistrate pursuant to section 83 of the Industrial 
Relations Act 1979. In that case it is not open for me to 
deal with the matter and I have no alternative but to 
determine the application by an Order of dismissal. 

Appearances: 
The applicant appeared on her own behalf. 
Mr M. Hayter appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — contractual benefit. 

Suesanne Morgan 
and 

Griffin Pratt & Co Pty Ltd as trustee for 
the H&C Unit Trust trading as "Griffin Pratt & Co". 

No. 1138 of 1987. 

CLERKS (ACCOUNTANTS EMPLOYEES) AWARD 
No. A8 of 1982. 

Computer Operator Accounting 

COMMISSIONER G.J. MARTIN. 
15th day of October 1987. 

Order. 
HAVING heard the applicant on her own behalf and Mr 
M. Hayter on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 15th day of October 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) — unfair dismissal claim. 

Annick Naggatis 
and 

M&T Pty Limited trading as 
Ben Lexcen Marine Brokers. 

No. 887 of 1987. 

Secretary Marine Broking 
Industry 

COMMISSIONER S.A. KENNEDY. 
4th day of November 1987. 

Termination of employment — unfair dismissal — 
Commission found claim not sustained — applica- 
tion dismissed. 

Reasons for Decision. 
THE COMMISSIONER: This application was lodged 
pursuant to section 29 of the Industrial Relations Act 
1979. Mrs Annick Naggatis claims that she was unfairly 
dismissed by M&T Pty Limited on 3 July 1987. She seeks 
an order for compensation. The respondent denies that 
Mrs Naggatis was unfairly dismissed. 

At the outset of the hearing of this matter Mr Guthrie 
for the applicant sought an adjournment on the principal 
ground that he had only very recently taken instruction 
from Mrs Naggatis and that there were mitigating 
circumstances for this so far as Mrs Naggatis was con- 
cerned. The respondent opposed any adjournment. 

The applicant requested that the matter be listed for 
hearing and determination by way of a letter received by 
the Registrar on 20 August 1987. This request was 
reiterated early in September in answer to a specific 
query raised by my Associate. A notice of hearing of the 
matter on 12 October 1987 was sent to the applicant on 7 
September along with notice of a conference pursuant to 
section 32 of the Act. Enclosed with these notices were 
information notes which inter alia drew specific attention 
to the onus on the applicant for the prosecution of the 
claim. A conference on the matter was held on 23 
September 1987. At the conclusion of that conference, 
which did not resolve the matter, Mrs Naggatis was again 
informed of the onus of prosecuting. Having regard for 
all the circumstances I concluded that notwithstanding 
the applicant's plea the matter should proceed on the day 
set down. 

Mrs Naggatis was employed by the respondent to carry 
out general office duties. She commenced that employ- 
ment in April 1987. The respondent's business is boat 
broking. It is owned by two persons, a Mr Bernard 
Tronzik and Mr Gerard McMullan both of whom, it 
appears, are active in the day to day operations. The 
evidence is that two or three other persons were engaged 
in boat broking for the respondent at the relevant time, 
with one of those being titled manager. 

On 3 July 1987 Mrs Naggatis received a letter of 
dismissal from the respondent with payment of one 
week's wages in lieu of notice and all other entitlements 
pursuant to the contract of employment. 

Mrs Naggatis' case may be summarised as follows: in 
the course of conversations between herself and another 
employee of the respondent (Ms A) she was told of 
certain matters regarding that person's lifestyle; that the 
other employee was personally involved with the 
respondent's managing director; that on 18 June 1987 
there was a violent argument between these two in Mrs 
Naggatis' presence and in the respondent's premises; 
that Mrs Naggatis was so concerned about what she 
believed to be the situation that she raised all of the 
foregoing with a friend who was the private secretary of a 
person, a Mr Lim who Mrs Naggatis had reason to 
believe was connected with the respondent business in a 
position of some authority; that Ms A shortly thereafter 
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left the employ of the respondent; that subsequently, on 
29 June 1987, Mr Tronzik dismissed Mrs Naggatis in 
retaliation; and that her efforts to gain reinstatement 
were similarly dealt with by the respondent culminating 
in a letter of dismissal on 3 July 1987. 

Mr McMullan's evidence for the respondent is signifi- 
cantly different from that of Mrs Naggatis as to the 
events of the dismissal. According to him it was he and 
not Mr Tronzik who verbally dismissed Mrs Naggatis on 
29 June 1987 with one week's notice; that this action was 
taken as a consequence of her threats to refer matters to 
individuals outside the respondent's business without 
proper regard for the standing of the respondent's 
business; and that on 3 July 1987 the respondent had 
further and sufficient reason to end its contract with Mrs 
Naggatis at that point, which it did with payments as 
detailed in the foregoing. 

The fundamental question is whether the employer's 
action in dismissing Mrs Naggatis was reasonably open 
to it in all the circumstances. 

Mrs Naggatis' action in speaking with Mr Lim's 
private secretary is one of those circumstances. Her 
evidence is that she was so worried by the situation that, 
in essence, she "needed to talk" with someone and that 
happened to be Mr Lim's private secretary who was a 
friend and who, according to Mrs Naggatis was 
specifically asked by her not to raise the subject with Mr 
Lim. I am not convinced by this evidence on a number of 
counts. First Mrs Naggatis' evidence as to when she was 
made aware of the matters which says were of such 
concern that it culminated in her discussing them with Mr 
Lim's secretary was confused and at times contradictory. 
For instance, she gave evidence variously that she was 
told of a case of genital herpes prior to and later than the 
altercation between Mr Tronzik and Ms A on 18 June 
1987. Given that this was one matter of only three which 
Mrs Naggatis said so distressed her that she needed to 
communicate them to a friend, I find this lack of 
precision surprising. Second, I am not convinced by the 
reasons given by Mrs Naggatis for her decision not to 
raise these matters with Mr McMullan. Third, I am not 
convinced that Mrs Naggatis had reason to believe that 
Mr Lim had a formal interest in the respondent though it 
appears that Mr Lim was involved with Mr Tronzik and 
Mr McMullan in another venture. In her evidence in 
chief she told of being interviewed by Mr Lim for a 
position but it was only in cross examination that it 
emerged that she was subsequently interviewed by Mr 
McMullan and Mr Tronzik for another position in 
another separate business, that being the position from 
which she was subsequently dismissed. 

Having regard for all before me and in particular Mrs 
Naggatis' own evidence I have concluded that it is 
probable that Mrs Naggatis raised various matters with 
Mr Lim's secretary in the belief that he would hear of 
these matters and take some action. It appears that Mr 
Lim did contact Mr Tronzik and Mr McMullan. It 
appears Ms A resigned from her position shortly after. 

The respondent complains of Mrs Naggatis' role to 
this point but, in particular, complains that notwith- 
standing Ms A's resignation Mrs Naggatis continued to 
complain outside the respondent's business of Ms A's 
presence on the premises, such presence only being 
occasional and for the purpose of completing various 
paperwork, etc consequential on work done on behalf of 
the respondent prior to her resignation. It was this, 
according to the respondent, which led to the verbal 
dismissal of Mrs Naggatis on 29 June 1987 with notice of 
one week. And it was her action in sending copies of her 
letter of 3 July 1987, addressed to the respondent's 
manager and in which she raises general allegations 
about Mr Tronzik, to two persons outside the 
respondent's business which caused the respondent to 
terminate Mrs Naggatis' contract of employment on that 
date with payment in lieu of notice. 

Having considered all before me I have concluded that 
it is probable that Mrs Naggatis continued to have 
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recourse to persons outside the respondent business with 
a view to determining how that business was conducted 
and that she undertook this action in a manner which was 
to some extent careless of the respondent's standing. 

It was incumbent on the applicant in these proceedings 
to demonstrate that the respondent had acted harshly or 
oppressively in exercising its legal right to terminate its 
contract of employment with Mrs Naggatis. Having 
regard for all before me I have concluded that that has 
not been demonstrated. An order dismissing the applica- 
tion will now issue. 

Appearances: 
Mr R. Guthrie (of Counsel) appeared on behalf of the 

applicant. 
Mr G. McMullan appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) — unfair dismissal claim. 

Annick Naggatis 
and 

M&T Pty Limited trading as 
Ben Lexcen Marine Brokers. 

No. 887 of 1987. 

Secretary Marine Broking 
Industry 

COMMISSIONER S.A. KENNEDY. 
4th day of November 1987. 

Order. 
HAVING heard Mr R. Guthrie (of Counsel) on behalf of 
the applicant and Mr G. McMullan on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — wrongful dismissal. 

William Nathaniel 
and 

Shafto Lane Tavern. 
No. 858 of 1987. 

Disc Jockey Liquor and 
Accommodation Industry 

COMMISSIONER O.K. SALMON. 
16th day of November 1987. 

Order. 
WHEREAS in Application No. 858 of 1987, made 
pursuant to section 29 (b) (ii) of the Industrial Relations 
Act 1979, William Nathaniel has claimed that he was 
wrongly dismissed by Shafto Lane Tavern and that he 
has been denied wages in accordance with his contract of 
service and the equivalent of wages in lieu of notice; and 
whereas on 13 October 1987 the Commission advised 
William Nathaniel that a conference would be held 
before the Commission on 21 October 1987 at 9.15 a.m. 
for the purposes of encouraging a conciliatory settlement 
of the issues between the parties involved with the claim; 
and whereas William Nathaniel having failed to attend 



2342 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

the said conference was advised on 27 October 1987 by 
the Commission that a further conference would be held 
on 16 November 1987 at 9.00 a.m.; and whereas William 
Nathaniel failed to attend the conference at the 
appointed time on 16 November 1987; now therefore the 
Commission, being of the opinion that the applicant's 
failure to attend two conferences arranged by the Com- 
mission in the applicant's interests has thereby demon- 
strated no real interest in having his claim finalised 
before the Commission, and pursuant to the power in 
section 27 (1) (a) (iii) of the Industrial Relations Act 1979, 
hereby orders: 

That the claim of William Nathaniel in Applica- 
tion No. 858 of 1987 made pursuant to section 29 (b) 
(ii) Industrial Relations Act 1979, alleging his 
wrongful dismissal by Shafto Lane Tavern and 
claiming unpaid wages and wages in lieu of notice is 
hereby dismissed. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29. 

Diedre Pryor 
and 

Phyllis Yujnovich and Others. 
No. 657 of 1987. 

Shop Assistant Supermarket 

COMMISSIONER J.A. NEGUS. 
26th day of November 1987. 

Order. 
WHEREAS the applicant sought and was granted leave 
to withdraw this claim, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, hereby orders:— 

That the application be withdrawn by leave. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) — claim for unfair dismissal. 

Angela Sofoulis 
and 

Westralian Forest Industries Ltd. 
No. 481 of 1987. 

Secretary Timber Industry 

COMMISSIONER S.A. KENNEDY. 
3rd day of November 1987. 

Termination of employment — unfair dismissal claim 
for compensation — Commission found claim not 
sustained — application dismissed. 

Reasons for Decision. 
THE COMMISSIONER: This application was lodged 
pursuant to section 29 (b) of the Industrial Relations Act 
1979. The applicant, Ms Angela Sofoulis, claims that she 
was unfairly dismissed by the respondent, Westralian 
Forest Industries Ltd. She seeks an order from the 
Western Australian Industrial Relations Commission 
that the respondent pay her a sum equivalent to eight 

weeks' wages at the rate of $375 per week gross in 
compensation. The respondent denies that Ms Sofoulis 
was unfairly dismissed. 

The respondent company's business is the 
manufacture and marketing of timber products, and 
principally a range of reconstituted wood panels in either 
plywood or particle board form. The applicant was 
employed as a secretary at its premises in Welshpool. In 
the period immediately prior to her dismissal she 
reported variously to the respondent's national 
marketing director, Mr Dan Elliott, the respondent's 
sales manager for Western Australia, Mr H, and the 
assistant to Mr Elliott, Mrs S. Both Mr H and Mrs S 
reported to Mr Elliott. The applicant had been employed 
by the respondent from 25 June 1984 to her dismissal on 
22 January 1987. For approximately seven weeks 
immediately prior to her dismissal the applicant was on 
paid leave. The applicant's schedule attached to her 
application states that at the time of her dismissal she was 
paid six weeks' pay in lieu of notice, being the sum of 
$2 250 approximately. The respondent's answering state- 
ment as filed includes the statement that on termination 
of her contract of employment Ms Sofoulis was paid all 
her award entitlements "plus six weeks' pay in lieu of 
notice" though Mr Kenner subsequently submitted that 
Ms Sofoulis had been paid all entitlements including one 
week's pay in lieu of notice plus six weeks' pay. 
Immediately prior to her dismissal Ms Sofoulis was paid 
wages of $375 per week gross. Her employment was 
bound by the Clerks (Timber) Award as amended and 
consolidated, it being an award of this Commission. 

The circumstances of Ms Sofoulis' dismissal were as 
follows. On arriving back from approximately seven 
weeks' paid leave which was spent overseas Ms Sofoulis 
found a card at her home indicating Mr Dan Elliott had 
visited and wished to speak to her. Subsequently she had 
a meeting with Mr Elliott at her home. He told her that as 
a result of restructuring of the respondent's operation 
and, specifically the marketing side, her position had 
been made redundant. 

Apart from the apparent dispute between the parties as 
to the moneys received by Ms Sofoulis when her employ- 
ment was terminated, the parties disagree on what her 
job entailed. Ms Sofoulis gave evidence that her duties 
were "mainly secretarial". She then went on to state: "I 
handled the printing requirements for the company — in- 
house printing, brochures. When there were promotions 
or trade exhibitions on, I was part of the marketing team 
who put that all together" and she estimated that her 
secretarial duties comprised 50 per cent of her workload 
with the rest being what might be termed "promotional" 
work to do with marketing the respondent's products. 
Mr Elliott's evidence was that approximately 70 per cent 
of Ms Sofoulis' work was in the area of promotion of 
products. 

This difference between the parties is fundamental. 
The applicant's claim of unfairness largely relies on her 
contention that labelling her dismissal a redundancy was 
a contrivance by the respondents to disguise the real 
reason for its dismissal of her which went to a clash 
between herself and Mrs S. According to Ms Sofoulis this 
was evidenced by the respondent's failure to warn her 
prior to her taking paid leave that a restructuring was 
possible, by the respondent's failure to redeploy her; by 
the respondent's failure to offer her positions which 
came up after her dismissal and by the respondent's 
staffing practices and advertising following her 
dismissal. 

The respondent's case may be briefly stated: as a result 
of a downturn in its sales of particle board in the six 
months to December 1986, the significance of which only 
became apparent when the figures for the period became 
available at the end of the year, Mr Elliott concluded that 
the respondent's marketing operation should be 
curtailed and such work which had, until then, been done 
in-house would be contracted out; that this was only 
discussed between Mr Elliott and the respondent's 
general manager in January 1987; and that as a result of 
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the consequent endorsement of his proposal then, the 
decision was taken to make Ms Sofoulis' position 
redundant with the secretarial component of her work 
being absorbed by existing employees. 

I have carefully considered all the evidence available to 
me regarding the specific duties of Ms Sofoulis so far as 
secretarial and promotional work is concerned. This 
includes copies of references provided by Mr Elliott, 
dated 28 January 1987, and by the respondent's sales 
manager, dated 23 January 1987, which were tendered in 
evidence by the applicant (Exhibit 2). Having regard for 
all before me on this issue I have concluded that it is 
probable that the bulk of Ms Sofoulis' work for the 
respondent was in promotion of the respondent's 
product and that this role was made largely redundant as 
a result of a management decision taken shortly before 
Ms Sofoulis was due to return to work to contract out 
such work. 

That Ms Sofoulis proceeded on paid leave without any 
forewarning of this event is, at the very least, most 
unfortunate. However, for this fact to have a direct 
correlation to the question of unfairness in this instance, 
I would need to be satisfied that the respondent could 
have reasonably communicated the prospect of 
redundancy to her prior to her departure on such leave. 
Having regard for all before me I am not convinced that 
this was the case. Nor, given the length of that leave and 
the fact that it was taken outside Australia, am I 
convinced that the respondent could have reasonably 
communicated that prospect to her before the decision 
was made. 

Finally, it was the applicant's contention that the 
respondent acted unreasonably in not making efforts to 
redeploy her and in not offering her positions which 
became vacant after her dismissal. Mr Elliott gave 
unchallenged evidence that he did endeavour to find Ms 
Sofoulis another position elsewhere but to no avail. 
Much of Ms Sofoulis' evidence on these points was based 
on hearsay and presumptions which appear to have little 
foundation. 

It is obvious from her evidence that Ms Sofoulis, who 
was apparently competent and notably talented in the 
promotion aspects of her work for the respondent, was 
shaken by her dismissal. But that is not to establish that it 
was unfair. The role of the Commission in consideration 
of claims of unfair dismissal was summed up by the then 
Senior Commissioner Kelly in the Wongan Hills case 
reported at 59 WAIG 11 and the principles to be applied 
were more recently set down in the decision of the 
Industrial Appeals Court in the Undercliffe Nursing 
Home case reported at 65 WAIG 385. In essence that role 
is to determine whether, in all the circumstances, there 
has been "a fair go all round". In this matter I have 
concluded that on the evidence before me Ms Sofoulis 
has not established her claim. 

An order dismissing it will now issue. 

Appearances: 
Mr D. McKenna (of Counsel) appeared on behalf of 

the applicant. 
Mr S. J. Kenner appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) — claim for unfair dismissal. 

Angela Sofoulis 
and 

Westralian Forest Industries Ltd. 
No. 481 of 1987. 

Secretary Timber Industry 

COMMISSIONER S.A. KENNEDY. 
3rd day of November 1987. 

Order. 
HAVING heard Mr D. McKenna (of Counsel) on behalf 
of the Applicant and Mr S.J. Kenner on behalf of the 
Respondent the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — claim of unfair dismissal. 

Raymond Douglas Sone 
and 

Manfal Pty Ltd Trustee to the Mansard Trust 
trading as Designed for Living by Mansard. 

No. 226 of 1987. 

Building Building and 
Construction Construction 
Manager 

COMMISSIONER O.K. SALMON. 
21st day of October 1987. 

Unfair dismissal — unpaid bonus — building construc- 
tion manager dismissed — reasons for dismissal 
considered in the light of shared responsibility on 
building sites — primary responsibility falls on 
supervisors — dismissal found to be unfair — 
compensation ordered. 

Reasons for Decision. 
THE COMMISSIONER: This is an application pursuant 
to section 29 (b) of the Industrial Relations Act 1979. The 
applicant, Raymond Douglas Sone, claims that he was 
unfairly dismissed from his employment as a building 
construction manager by Manfal Pty Ltd trustee for the 
Mansard Trust trading as Designed for Living by 
Mansard. He further claims that as a result of his unfair 
dismissal he was unfairly prevented from qualifying for a 
bonus payment of $7 700 or, alternatively, that he was 
denied this amount of money, it being a contractual 
benefit due to him, other than a benefit under an award 
or order, to which he was entitled under his contract of 
service. 

The applicant has been employed in the building 
industry for approximately 24 years. He is a wood 
machinist by trade and a registered builder with 16 years' 
experience in supervisory work, 12 years as a building 
supervisor and four years as a construction manager. He 
commenced employment with the respondent in the 
capacity of construction manager on 10 June 1985 and 
had responsibility for projects north of the river. He was 
dismissed from employment without notice on 27 
February 1987 with payment equivalent to two weeks of 
salary, plus pro rata annual leave payments. 

By way of answers and counter claims lodged at the 
Commission on 27 March 1987 the respondent denied 
both that the applicant was unfairly dismissed from 
employment, and that he has been denied a contractual 
benefit in the form of a bonus payment. The schedules 
attached to the answer reveal that the respondent's 
reason for dismissing the applicant was his failure to 
carry out his responsibilities as a construction manager in 
connection with the building of two display homes at The 
Avenue, Alinjarra and another home, not being a display 
home, at Yallambee and Mega Court, Wanneroo. 
Furthermore, it was alleged that these failures followed a 
warning to the applicant because of his early poor per- 
formance on display homes. 
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With respect to contractual benefits it was also said 
that the applicant was not entitled to a share of the 
profits as he was not employed at the specified time, and 
that the arrangement under which he now makes claims 
was made clear in a letter setting out the conditions of the 
profit participation scheme in the following terms: 

The bonus will be calculated on an annual basis 
commencing from 1 January 1986. It will be payable 
on the next date after the profit for the year is 
determined, to those employees employed by the 
company. No bonus will be paid if you are not with 
the company at that time, except in the event of 
death or total disability, in which case pro rata 
bonus will be paid . . . 

It was also said that the applicant did not comply with 
the terms of the arrangement in that he did not control 
and motivate staff with a view to increasing the 
company's profitability; and that he did not improve its 
efficiency of operations and cut wastage. 

At a conference conducted on 14 May 1987 the 
respondent reaffirmed its opposition to the applicant's 
claims on the basis of the reasons contained in the 
schedules to its formal answer. However, in a letter to the 
applicant's counsel, dated 29 June 1987, written by the 
advocate for the respondent, advice was given that "we 
have . . . subsequently become aware of other incidents 
in which we contend that Mr Sone's conduct was not of a 
standard acceptable to his employer. In particular we 
refer to his dealings with a Mr and Mrs Creemers who are 
clients of the respondent." Counsel was then advised 
that this matter would be raised before me when the pro- 
ceedings began. Plainly the respondent sought to expand 
upon the reasons for the applicant's dismissal in ways 
beyond failure to carry out the responsibilities related to 
building construction, these being the substance of the 
reasons for dismissal relied upon before the letter was 
sent. Not surprisingly counsel for the applicant raised 
objections to the admission of evidence on the subject 
mentioned in the letter. However, I heard the testimony 
of the respondent's client, having advised counsel for the 
applicant that I would hear him again on the subject at 
the end of proceedings. I will deal with this aspect of the 
respondent's case after dealing with the original 
complaints. 

I have decided to put the question of contractual 
entitlements to one side to allow myself to concentrate on 
the issues surrounding the applicant's dismissal so that I 
may determine its fairness or otherwise. However at this 
stage I will state my opinion on the respondent's case 
concerning the warnings allegedly given to the applicant 
and raised as a ground for his dismissal. 

The applicant appears to have been involved with the 
construction of a display project approximately three 
months after his employment began. He and Mr Davey, 
the respondent's chief construction manager, and the 
man who hired and fired the applicant, were unaware of 
the respondent's programme of work at the finish of 
these projects. This lack of awareness by both men was 
apparently the reason for the project being completed 
some time after the planned completion date and the 
respondent's displeasure was communicated to them 
directly. The applicant said he was told by Mr Davey that 
he may have to let him go if he was responsible for 
another display project being completed late and Mr 
Davey testified that he had warned the applicant that, 
with the procedure now clarified, another similar 
complaint should not be allowed to arise. Mr Lilley, the 
respondent's managing director, was not asked if he had 
ever warned the applicant in connection with late project 
work or display home standards and the most he said was 
that he had pointed out to the applicant that he needed to 
keep a personal watch on display homes during 
construction. 

I do not accept that a warning in any substantial sense 
was ever conveyed to the applicant. It is true that the 
applicant was answering a question about warnings when 
he spoke of Mr Davey saying that he would have to let 
him go, and he also described this development as "the 

only warning I ever received from Mr Davey". But the 
context at the time is also relevant and there is no 
evidence that Mr Davey was conveying the respondent's 
intentions to the applicant at that time. Mr Davey was, 
apparently, also responsible for the project being 
finished late; and I think it is as likely as not that he was 
taking steps to protect his own future position by saying 
what he did say to the applicant rather than letting him 
know of something definitely stated by higher authority. 
Indeed, Mr Davey was hesitant about saying that he had 
warned the applicant. His words were "I gave a warning 
— if you want to call it that — that this was not to happen 
again once we had explained how it was to work". 
Furthermore, the applicant said that he lost the 
substantial part of the bonus due to him for the relevant 
period because the display project was finished late. On 
the basis of that evidence and the conditions prescribed 
in the profit participation scheme in force at the time the 
applicant was dismissed, I doubt very much that 
warnings would ever have been given to employees by the 
respondent, and this confirms my belief about Mr 
Davey's approach to the applicant in this issue. 

With all of the foregoing observations in mind, I 
return to the respondent's answering statement, and I 
reproduce the passage that reveals the extent to which 
reliance is placed on a warning as part justification for 
the applicant's dismissal: 

This Company had, due to the fact of Mr Sone's 
previous poor presentation of display centres, 
warned and reiterated his responsibility to present to 
this Company a product to the level of the quality 
required. His failure to once again present a display 
centre which he considered as high quality was, after 
an inspection by a Director of Manfal Pty Ltd and 
that of the Group Construction Manager, found to 
be far from acceptable. 

Clearly a warning is a factor of primary justification in 
the respondent's case against the applicant. This is not to 
say that if the applicant's failure to present a display 
centre of the requisite quality on the recent occasion 
complained of was proven, no evidence of reasonable 
warning proves a case of unfair dismissal. But given the 
importance placed on the subject in the answering 
statement, and Mr Davey's testimony where it was 
directed to its confirmation, because I do not believe that 
the applicant was ever warned in a substantial sense I also 
have grave doubts about the strength of the total case 
against him. It was as though the complaints made about 
the applicant in connection with the Alinjarra and 
Wanneroo projects were not, by themselves, sufficient 
grounds for the applicant's dismissal and that in order to 
give them the appearance of sufficient force a story of a 
warning had to be raised. 

Mr Davey also testified that when he employed the 
applicant it was necessary to raise with him his attitude 
towards clients, an attitude that Mr Davey considered 
was not conducive to maintaining optimum client/com- 
pany relations. But the testimony overall convinces me 
that in the first place Mr Davey was anxious to obtain the 
applicant's services for the respondent simply because he 
thought the applicant would be an excellent prospect in 
the position he was to fulfil. Even if the applicant had an 
unfortunate manner with clients that factor must have 
been seen by Mr Davey to be of small consequence in 
consideration of the advantages to be gained from the 
applicant's positive attributes. I will grant that it may be 
open to be said that because of the incident involving Mr 
Creemers, Mr Davey was proven wrong in placing such 
small importance on the applicant's failing with clients, 
and that the issue should be, in the final analysis, whether 
in fact the applicant was a threat to the respondent's 
interests. However, it is equally open to be said that the 
point is raised merely because it was expedient for the 
respondent to do so: in the hope that it would lead to an 
unfavourable inference being drawn about the 
applicant's behaviour in order to support the case against 
him in connection with his alleged bad conduct towards 
Mr Creemers. I view this aspect of the respondent's case 
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against the applicant in the same way as I have viewed its 
case about warnings. In my opinion it serves to weaken 
the respondent's case overall. 

I have taken the trouble to deal with these preliminary 
points in some detail because they have helped me form 
my opinions on the credibility of the cases presented 
before me. Thus far, I have the impression that the 
respondent raised the issues mentioned because it 
doubted the strength of its own case on the principal 
issues in contention. Of course, this impression has 
influenced my judgment of the weight I should give to 
the remaining evidence for the respondent. Furthermore, 
I observe that the evidence for the applicant does not 
raise problems of a similar kind as I have discovered so 
far. 

The crux of the case against the applicant was that he 
failed to ensure that those homes being constructed by 
supervisors under his control were in accordance with 
good trade practice and to a quality required by the 
company; and, in the light of such poor performance on 
the applicant's part, the company had no other option 
but to terminate his services. These reasons are found in 
the respondent's answering statements and explanations 
of the applicant's alleged failure account for a con- 
siderable part of the testimony brought against him. 
However, it will be seen that the second part of the 
reasons claims that the respondent' 'had no other option 
but to terminate his (the applicant's) services". The 
witnesses did not testify on this particular point, but I 
think it goes without saying that it remains a part of the 
reasons for the applicant's dismissal. 

In any event the respondent did not disclaim that it had 
no other option than to dismiss the applicant and I think 
the question of options becomes an important factor in 
determining whether the applicant was or was not treated 
unfairly by the respondent. 

The point of fundamental importance in the 
applicant's case is that the responsibility for such failures 
in the construction of homes as may have occurred on the 
two projects in question does not fall primarily on the 
construction manager. It is a matter of shared 
responsibility in the applicant's proposition, with the 
primary responsibility being carried by the supervisor. 

The wider explanation of the applicant's point is that a 
construction manager is not able to oversee the con- 
struction of a home on a daily basis. He visits individual 
construction sites following such intervals of time as are 
allowed by the overall demands of his position in the 
whole of the area under his control. Furthermore, con- 
struction faults may not only occur during time intervals 
between site visits, but the construction of a home may 
have advanced to a stage in its completion where a fault 
not uncovered at the appropriate time becomes 
irreversible. It is the supervisor's task to oversee the 
construction of a home as it proceeds day by day and, 
therefore, it is his responsibility to discover and rectify 
construction faults before they become permanent 
features of the structure. The construction manager has a 
responsibility to help supervisors correct faults when 
they have occurred and he is required to make decisions 
about procedures and methods to be used for this 
purpose; but in these respects a cost benefit analysis is 
called for and it is at this stage that he assumes particular 
responsibility, although decisions may also require 
approval from a higher authority or be made in conjunc- 
tion with other supervisory personnel on the site. 

Having considered the testimony of all of the witnesses 
who appeared before me I find the applicant's 
proposition to be a likely explanation of the true division 
of responsibilities between construction manager and 
supervisors on home construction sites. Accordingly I 
accept that the case against the applicant, based as it is on 
the failures alleged in connection with the two projects, 
must be considered in the wider context just described. 

I mention also that my decision in this case will be 
made with my impression of the applicant in mind. I have 
already described his general background in the building 
industry and I have noted that he was engaged by the 

respondent through Mr Davey, who obviously thought 
he was an excellent prospect. He appears to have been 
liked by those with whom he worked, and his peers 
testified to his ability in the trade. He has completed eight 
display projects for the respondent, six without 
complaint, as well as several hundred ordinary homes. 
He worked long hours unstintingly and no suggestion of 
disloyalty towards the respondent was made against him. 
In all respects he appeared to be an excellent employee 
and it seems strange indeed that he would be entirely 
responsible for such faults as were complained of. 

Shortly after the applicant was dismissed by the 
respondent he obtained employment with another home 
building company in the position of supervisor. I think it 
would be most unlikely that the new employer would not 
have been made aware of the applicant's dismissal by the 
respondent; and yet the applicant said that the new 
employer had offered him a position of construction 
manager, which he declined pending the outcome of 
these proceedings. These facts fortify the general 
impression I have formed of the applicant and they do 
not help to draw a picture of the applicant as an 
irresponsible builder unable to deal properly with a 
building company's clients. 

There is also the notice to all staff, from Mr Davey, 
following the applicant's dismissal. This notice was 
dated 4 March 1987 and it was in these terms: 

Questions have been raised as to the reasoning 
behind that of the dismissal of Ray Sone. 

The prime aim of this Company is to not only 
display, but, to produce a standard of product that 
is of the highest quality which is to be constructed 
within a set time frame. It is the Site Construction 
Manager's objective to achieve both of these 
Company aims. Therefore as in the case of Ray Sone 
whereby the requirements of this Company's 
standards could not be achieved, he was then, after 
considerable discussions between management and 
directors, notified that his services would no longer 
be required. 

The product that this Company produces by way 
of its displays and ultimately its houses for its clients 
become the shop window of its future continuation. 
It is for this reason that we cannot stress enough the 
importance of the presentation of our homes to the 
public. 

In my opinion Mr Davey did not satisfactorily explain 
why that notice was produced, but in view of a point that 
was mentioned by Mr Carson during his testimony, and 
which point I will next mention, I think it is probably the 
case that the respondent's staff were not convinced of the 
case against the applicant either. 

Mr Carson is the respondent's finance director. He 
testified during cross-examination that he had paid the 
applicant's annual registration fees with the Builders' 
Registration Board in February 1987. He said that he 
would not have done so if he had known that the appli- 
cant was soon to be dismissed. He did not learn of the 
impending dismissal until a week before it took place, 
but he said that he knew Mr Lilley had been dissatisfied 
with the applicant "for quite some time". It seems to me 
that it follows from Mr Carson's testimony that whatever 
the reason for Mr Lilley's dissatisfaction with the 
applicant it was not his competence as a builder, or his 
loyalty to the company. These are reasons that would 
have led to an earlier dismissal. At least they would have 
earlier alerted Mr Carson to the applicant's probable fate 
and he would not have renewed the applicant's registra- 
tion with the Builders' Registration Board at the 
respondent's expense. But since Mr Carson knew of Mr 
Lilley's dissatisfaction with the applicant, and because 
Mr Davey thought it was necessary to send the notice to 
all staff members, it is also likely that all staff members 
knew of Mr Lilley's dissatisfaction with the applicant 
and that they wondered whether his reasons for dissatis- 
faction, whatever they might have been, were not in fact 
the real reasons for the applicant's dismissal. 
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Finally, such is my impression of the applicant that I 
do not think it likely at all that he would have indulged in 
conduct that would invite dismissal, or lesser action 
against himself such as the loss of his bonus entitlements. 
He testified that when he commenced employment with 
the respondent he negotiated an appropriate salary figure 
and a bonus which he said would approximate $7 000 per 
annum. Mr Davey put this bonus at about $5 000 but the 
difference between the two figures is not to the point. 
The applicant was only paid $1 000 of the bonus, having 
forfeited the rest because of the blame he carried for the 
first display centre he worked on being completed behind 
schedule. The applicant accepted his loss of bonus 
payment on that occasion but he did not think it right, 
and I think it would be plain fancy to suggest that he 
would have been prepared to risk another, an even 
greater, loss of bonus payment through failure to carry 
out his responsibilities to the respondent. 

Mr Lilley was principal witness for the respondent in 
connection with the applicant's alleged failure to 
produce satisfactory results in building the display homes 
forming the Alinjarra project. He said the faults found in 
one of these two homes were far more numerous, and 
more serious, than were found in the other. He produced 
a lengthy list and went on to explain the faults he had 
found in the second home in considerable detail. He said 
he was testifying from the point of view of a layman 
rather than a builder and that he had paid great attention 
to the finish of those parts of the building which would 
attract a client's attention. Prior to describing the faults 
he had found in the two buildings he was at pains to 
describe the importance of display homes to the success 
of the respondent's business. His opinion of the finished 
product was that it was the worst example of bad 
workmanship he had encountered. 

1 accept that there were faults found in the two homes 
making up the Alinjarra project, but none of the faults 
described can be attributed to the applicant. Nor do I 
understand the case against him to be that he is directly 
responsible for any of the faults as they occurred. The 
substantial case against him is that he was responsible for 
the presentation of the project in its final form. Notwith- 
standing that there were many faults found, the evidence 
does not establish that these faults were not able to be 
overcome, albeit at a cost in terms of time and money. 
Furthermore, the project was under the day to day super- 
vision of a person new to the job of supervisor. 

1 have already accepted that responsibility on a 
particular site is shared between supervisor and con- 
struction manager, and that primary responsibility falls 
on the supervisor. Mr Davey emphasised the supervisor's 
lack of experience, thereby implying that greater 
responsibility fell upon the applicant, who should have 
been more than usually vigilant. There is some force in 
that explanation, but not enough in my opinion to offset 
the effect of the greater burden of day to day work that 
had been thrust upon the applicant through the 
respondent's expanded programme, due to taking over 
other companies' building projects. 

I should say that Mr Carson's testimony supports the 
applicant's claims of an increasingly difficult work load 
and lends credibility to the applicant's reliance on this 
factor in defence of complaints made against him. While 
Mr Davey testified that the applicant never complained 
about his work load, he does not disprove the applicant's 
point. The applicant is simply not the kind of man to 
complain. 

In my opinion it is not a sustainable proposition that 
the entire responsibility for a particular building project 
falls upon the construction manager, for that is merely to 
say that no responsibility at all falls upon a supervisor. 

Accordingly, since the Alinjarra project warranted 
action, fairness required that the faults should have been 
investigated with the object of discovering their origin 
and apportioning blame accordingly, as well as consider- 
ing what real avenues were left open for the applicant to 

correct the completed work. Only then would it have 
been possible to say whether the applicant was 
substantially to blame for the state of the project. 

The respondent places no blame whatsoever on the 
supervisor for the final state of the Alinjarra project and 
its late finish. Furthermore, the supervisor is still in the 
employ of the respondent. I believe these facts 
compound the respondent's unfairness towards the 
applicant in failing to apportion blame for the final state 
of the Alinjarra project. 

Regarding the complaints against the applicant in 
connection with the home constructed in Wanneroo, 
they arose because of the original state of the brickwork. 
The applicant testified that he told the supervisor on this 
project that the bricklayers employed for the task were 
known to him to perform substandard work. Obviously 
he would have expected the supervisor to get rid of the 
bricklayers concerned, or at least to take special care in 
supervising their work, but plainly neither step was 
taken. In fact, the brick work was done incorrectly and 
the supervisor terminated his employment with the 
respondent. 

The home in Wanneroo was not a project display 
home and it follows, logically, from the reasoning behind 
the respondent's complaint against the applicant in 
connection with the Alinjarra project and the way it was 
explained that this new complaint is of less moment that 
the first. It also follows from the reasoning behind the 
Alinjarra complaint that in connection with the 
Wanneroo home the respondent must concede that some 
blame falls on the supervisor. Nevertheless, Mr Davey 
asserted that the applicant, having told the supervisor of 
the substandard performances of the bricklayers 
concerned, was then responsible for ensuring that they 
were removed from the site. The falsity of Mr Davey's 
proposition is that it exonerates the supervisor from all 
responsibility when in other parts of his testimony he 
agreed that supervisors carried the day to day 
responsibility for the projects they supervise. Mr Davey 
was most unconvincing on this point and in my opinion 
the supervisor carried responsibility for the fault that 
gave rise eventually to the client's complaint about the 
state of the home to be occupied. 

Furthermore, the evidence was that the applicant did 
not have responsibility for devising the plan for putting 
things right on the Wanneroo home project site. In fact 
the applicant testified that the decision making involved 
his immediate supervisor and to some extent the last 
supervisor on the site as well. I accept his testimony as 
being consistent with the context earlier described, and in 
my opinion he has satisfactorily shown that he cannot be 
held solely responsible for complaints that arose. More- 
over, I think that he is entitled to complain that he was 
unfairly singled out for criticism over the faults on this 
particular building, more especially since the original 
supervisor on site was re-employed by the respondent. 

I must say that through all of my deliberations on the 
evidence in this case my thinking has returned to Mr 
Carson's testimony that he was aware that Mr Lilley had 
been dissatisfied with the applicant for quite some time. 
The reasons for Mr Lilley's disadsfaction were never 
revealed, nevertheless they were there. It was Mr Lilley's 
decision to dismiss the applicant and he made that 
decision after being made aware of the faults on the 
Wanneroo home. He laid all blame on the applicant for 
these faults and, thereby, demonstrated his inability to 
objectively judge the issues involved. 1 believe he laid all 
of the blame for the Wanneroo home on the applicant 
because the issues formed a convenient range of factors 
for adding to the appearance of the applicant's alleged 
failures on the Alinjarra project. 

Turning now to the complaints about the applicant's 
alleged bad conduct towards Mr Creemers. That was a 
complaint in support of the respondent's main case 
against the applicant. Having decided that the 
respondent has failed on the main points the charge of 
bad conduct towards Mr Creemers appears now to be in 
support of nothing, and I think that I can properly 
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disregard it altogether. In this respect I refer to the 
testimony of Mr Cook, the respondent's construction 
administration manager. He testified that he was the 
person who informed Mr Davey of the incidents between 
the applicant and Mr Creemers. He said that they 
occurred in October 1986 and that Mr Creemers raised 
them with him in December/January 1987. Since Mr 
Cook mentioned December, if in fact Mr Creemers 
spoke to him in January it would most likely be very early 
in January. But Mr Cook did not pass on the informa- 
tion to Mr Davey until some time later in January. 
Bearing in mind the great stress laid upon the applicant's 
alleged bad conduct towards Mr Creemers it is indeed 
strange that it did not warrant an immediate report to Mr 
Davey when Mr Cook became aware of it. But, directly 
to the point, and obviously, it was not an issue that 
warranted action being taken against the applicant, even 
though it was known to the management several weeks 
before the applicant's dismissal. 

The question now to be considered is the relief to be 
given the applicant. Putting the matter of the bonus 
entitlement to one side for the moment, the applicant 
was paid the equivalent of a fortnight's salary in lieu of 
notice and he obtained new employment as a supervisor 
in the home building industry 10 days after his dismissal. 
His salary in that position is some $5 000 per annum less 
than the salary he received from the respondent, but 
against this fact he testified that he has elected to refuse a 
promotion to a position of construction manager. I was 
not informed of the salary for that position, but the 
evidence reveals the applicant's ability to bargain in this 
respect and I think it is highly likely that the salary would 
be agreed at about the same level as he received from the 
respondent. 

In these circumstances there is no case for compensat- 
ing the respondent on grounds that are usually 
considered appropriate in unfair dismissal cases. 

However, the applicant's real loss is the money he 
would have received as a bonus had he not been 
dismissed. The profit participation scheme provides an 
optional course to dismissing a senior employee. This 
finding I believe to be open to me on the basis of the 
scheme's conditions and the precedent whereby the 
applicant forfeited bonus payments on the first display 
home project. Had there been appropriate discussions 
between the applicant and the respondent the applicants 
dismissal may have been avoided and all or part of the 
payment he was due forfeited. I make no finding on the 
likely result in this respect. However, in all of the 
circumstances I think that I should award the applicant 
compensation of $7 700, that being the amount he would 
most likely have been paid under the profit participation 
scheme had his employment with the respondent 
continued. 

Appearances: 
Mr G. Droppert (of Counsel) on behalf of the 

applicant. 
Mr P.J. Cooke on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — claim of unfair dismissal. 

Raymond Douglas Sone 
and 

Manfal Pty Ltd trustee to the Mansard Trust 
trading as Designed for Living by Mansard. 

No. 226 of 1987. 

Building Building and 
Construction Construction 
Manager 

COMMISSIONER O.K. SALMON. 
29th day of October 1987. 
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Order. 
HAVING heard Mr G. Droppert on behalf of the appli- 
cant and Mr P.J. Cooke on behalf of the respondent the 
Commission, being of the opinion that Raymond 
Douglas Sone was unfairly dismissed from his employ- 
ment as a building construction manager, and pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That within 14 days from the date hereof Manfal 
Pty Ltd trustee for the Mansard Trust trading as 
Designed for Living by Mansard shall pay Raymond 
Douglas Sone compensation of $7 700. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b). 

Douglas Henry Albert Thorp 
and 

Oceanroutes (Australia) Pty Ltd. 
No. 1349 of 1986. 

Manager Weather Forecasting 

COMMISSIONER W.S. COLEMAN. 
14th day of October 1987. 

Termination of employment — alleged constructive 
dismissal — claim for reinstatement, compensation 
and contractual entitlements — claim for reinstate- 
ment and compensation dismissed — order for 
additional salary based on quantum meruit. 

Reasons for Decision. 
THE COMMISSIONER: The Applicant Mr D. Thorp 
seeks $169 780 in compensation for what he alleges to 
have been his dismissal from the position of Manager, 
Oceanroutes (Australia) Pty Ltd on 7 March 1986. He 
also seeks the payment of additional salary for the period 
from 17 July 1985 to 7 March 1986 and recompense for 
motor vehicle expenses incurred during his period of 
tenure as Manager. In addition to this relief, the 
Applicant seeks reinstatement. The claim or claims are 
not identified by specific reference to section 29 (b) (i) 
and (ii) of the Act but are an amalgam of matters which 
arise either from an allegation of unfair dismissal or 
contractual entitlements. Mr Thorp has included the 
payment of interest in each item of the claim. 

In January 1985 Mr Thorp was appointed Manager of 
the Respondent Company. From February 1979 until his 
promotion as Manager, Mr Thorp was employed by 
Oceanroutes (Australia) Pty Ltd as a meteorologist. On 7 
February 1986 the Applicant tendered his resignation 
and worked out a period of notice until 7 March 1986. 

To argue that element of his claim which relates to 
compensation it is necessary that Mr Thorp establish that 
his resignation amounted to constructive dismissal. 

The Respondent Company opposes all aspects of the 
Applicant's claim. It rejects submissions that Mr Thorp's 
termination was anything other than a resignation and 
denies that there are any outstanding contractual 
obligations. 

In what can be described as the pleadings of the claim 
exchanged in correspondence between the parties after 
Mr Thorp's resignation and before the hearing, the 
Applicant identifies that his resignation was precipitated 
by the Respondent Company's decision to remove the 
Melbourne operation from his authority and because of 
an American Director's attitude and management style in 
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dealing with problems which the Company and Mr 
Thorp faced at the time. While these factors continue to 
have been the reasons for Mr Thorp's resignation as 
Manager, a further ground was argued at the hearing. It 
is claimed that Mr Heale, the American Director of the 
Company placed Mr Thorp in an invidious position over 
the taxation implications of a proposal to remit a 
management fee to the United States. Mr Thorp 
contends that his stance on this issue was known to Mr 
Heale and that by changing the management structure of 
the Melbourne office and thereby requiring payment of a 
substantial management fee to the parent Company in 
the United States, Mr Thorp was left with no alternative 
but to resign. The knowledge which Mr Thorp attributes 
to Mr Heale concerning his position over taxation 
arrangements is said to have been communicated to the 
American Director in correspondence some five months 
before the resignation. The issue at that time was nothing 
to do with the payment of a management fee but 
involved a request from an employee in the Melbourne 
office for the Company to make contributions to his 
superannuation plan to an affiliated Company in the 
United Kingdom under the guise of payments for 
"services rendered". Mr Heale was not a witness at the 
hearing but his statement sworn before a Notary Public 
of Santa Clara County California, USA addressed the 
issue of the dispute with Mr Thorp over management 
decisions and in particular the arrangement for the 
appointment of a Manager for the Melbourne office. 

From the documentation submitted by the Applicant 
and from his evidence it is clear that the overriding 
consideration which prompted his resignation was the 
Respondent's decision to take the management of the 
Melbourne office from his control. On 5 February 1986 
Mr Thorp served notice on Mr Heale of his intention to 
resign if his objections to the proposal were not 
addressed to his satisfaction. The discussion concerning 
the taxation implications of remitting a management fee 
to the United States was not discussed until several days 
after Mr Thorp had issued his ultimatum to Mr Heale 
over the management of the Melbourne office. It is folly 
for Mr Thorp to argue that Mr Heale effected his 
dismissal because of an alleged knowledge of the 
Applicant's stance over taxation issues gleamed from a 
comment in correspondence involving superannuation. I 
see Mr Thorp's submission on the taxation issue as an 
attempt to rationalise his action in carrying through with 
the ultimatum he had issued on 5 February. The 
argument does not stand up to scrutiny. The evidence 
presented by Mr Thorp at the hearing in fact shows that 
the Company's arrangement for the payment of a 
management fee to the parent Company is in line with 
acceptable practices. 

In the circumstances of Mr Thorp's termination of 
employment there is an absence of causation between his 
resignation and a threat of dismissal because there was 
no threat at all from the Respondent. The elements 
necessary to establish constructive dismissal are lacking 
[see Arnold J. Sheffield v. Oxford Control Compay Ltd 
(1979) IRLR 133]. Oceanroutes (Australia) Pty Ltd 
exercised its prerogative to make changes to its manage- 
ment structure. The fact that Mr Thorp imposed limita- 
tions on the extent to which those changes could be taken 
and coupled that with an ultimatum, does not convert 
the Respondent Company's actions into constructive 
dismissal when Mr Thorp made good his threat to resign. 

The claim for "compensation and reinstatement" 
must fail as the Applicant has not established that it 
comes within the scope of the Act. 

When Mr Thorp was appointed Manager on 17 
January 1985 it was for a probationary period of six 
months, during which time his salary was paid at the rate 
of $28 000 per annum. A company car was to have been 
part of his "compensation package". However on his 
assessment of the Company's financial position, Mr 
Thorp considered that it would have been imprudent to 
purchase a car at that time. The budget forecast prepared 
by his predecessor indicated that it was unlikely that the 

Respondent's financial position would improve in the 
first half of the calendar year. A car was purchased, for 
the Applicant's use, in November 1985. As part of his 
claim Mr Thorp now seeks payment for the use of his 
own vehicle from 17 January 1985 until 23 November 
1985. It is estimated tht 13 200 kilometres were travelled 
during the period. The claim is calculated on the basis of 
25 cents per kilometre, less $930 for petrol purchased by 
the company. In addition to the amount of $2 370 Mr 
Thorp claims interest at the rate of 13.25 per cent per 
annum from 1 June 1985. He acknowledges that his 
claim would never have been made had he remained with 
the Respondent Company as the financial advantages of 
his continued employment would have outweighed the 
money involved. Finally Mr Thorp concedes that the 
company never promised to pay an allowance in lieu of 
the supply of a motor vehicle. 

In the statement sworn in California Mr Heale, a 
director of the Respondent Company, claims to have 
reminded Mr Thorp in May 1985 of his entitlement to a 
car. Mr Heale acknowledges that the Applicant was not 
instructed to purchase a vehicle and concedes that 
although he does not recall being informed that the delay 
was due to cash flow problems, that may have been the 
case. 

Through section 29 (b) (ii) of the Industrial Relations 
Act, provision is made for the determination of a claim 
by an employee that he has not been allowed by his 
employer a benefit to which he is entitled under his 
contract of service. 

Mr Thorp's entitlement was the use of a company car. 
The initiative for the implementation of that term of his 
contract of employment rested with him, as Manager. 
For reasons which can only be commended, and which 
served the interests of the Respondent Company, Mr 
Thorp deferred the implementation of his entitlement. In 
effect, Mr Thorp varied the terms of his contract of 
employment without concluding an agreement for the 
payment of the allowance which he now seeks. He now 
claims damages for breach of the contract. However 
there is neither a breach nor is there provision under 
section 29 (b) (ii) to entertain such a claim. The entitle- 
ment to the use of the Company car was deferred under 
an arrangement initiated and accepted by Mr Thorp. 
There was no contractual entitlement for payment of an 
allowance negotiated with the Respondent. This element 
of the Applicant's claim is therefore dismissed. 

The remaining matter involves the payment of 
additional salary for the period from 17 July 1985 to 7 
March 1986. The difficulties posed in the conduct and 
determination of this case by the absence of witnesses 
and reliance on sworn statements, were most apparent in 
this facet of the Applicant's claim. 

Mr Thorp's letter of appointment makes it clear that 
he was on probation for six months, during which time 
his salary was to be paid at the rate of $28 000 per 
annum. Mr Snideman, the director of Oceanroutes 
(Australia) Pty Ltd at the time of the Applicant's 
appointment, has provided a statement sworn before a 
Notary Public, Santa Clara County, California that:— 

It was a condition of Mr Thorp's employment as 
Manager that at the end of his six months' probation 
his position would be reviewed. I did not mention 
what specific remuneration he could expect to 
receive after the review. My view was that any 
change in his remuneration would be dependent on 
his performance as Manager. However if his per- 
formance as Manager has been deemed satisfactory 
he could have expected an increase in salary. I have 
never discussed with Mr Thorp making part of his 
remuneration a percentage of Oceanroutes profits. 

(Exhibit C) 
It is Mr Thorp's submission that he accepted the 

position of Manager and requested a minimal salary 
increase on the rate at which he was being paid as a 
meteorologist. This arrangement was struck in the 
knowledge that "things were not going well for the 
company", that the salary was for a probationary period 
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of six months, and that he considered it fair that he 
should prove himself in the position. In discussion with 
the Operations Manager, the second in charge, Mr Thorp 
was informed of his predecessor's salary package and 
that this included a profit-sharing arrangement. 

When the Applicant visited the United States of 
America in June 1985 Mr Snideman, the director who 
had appointed him, had retired and Mr Heale had taken 
over. In a discussion with the new director Mr Thorp 
contends that he was asked whether he wanted a salary 
increase next month, i.e. July 1985, the expiry of the 
probationary period of his appointment, or whether he 
would "take part in profits in the company". Mr Thorp 
claims that he responded in terms that he "would be 
happy to share in the profits" (transcript, page 39). That 
was the extent of the conversation. It is Mr Thorp's firm 
belief that he left that meeting with an agreement to 
continue to be remunerated at the rate of $28 000 per 
annum and that at the end of the calendar year (which 
was also the Company's financial year) he would receive 
a share of the profits of Oceanroutes (Australia) Pty Ltd. 
Mr Thorp acknowledges that at the time the company 
was continuing to register losses and that the prospects of 
concluding the financial year in profit were unknown. 

The claim which Mr Thorp now pursues is based on 
the payment of salary at the rate of $36 000 per annum 
for the period from 17 July 1985 to 7 March 1986, 
together with a 10 per cent loading in lieu of super- 
annuation plus interest at the rate of 13.25 per cent per 
annum from 12 November 1985, the midpoint of the 
period of the claim. This claim has been reformulated 
from the contractual arrangement which Mr Thorp 
argues existed from July 1985 on the premise that he does 
not have any information on the profit registered by the 
Respondent Company for its 1985 financial year, 
although he is aware that there was a profit and because 
he considers that it is reasonable that a "full Manager's 
salary", at the time in question, would have been of the 
order of $36 000 per annum. This amount was deter- 
mined having regard for the fact that at the time his 
services as Manager ceased, the second in charge was in 
receipt of a salary at the rate of $33 700 per annum plus 
10 per cent superannuation and an expense allowance. 

For the respondent's part, the agreement for profit 
sharing claimed by Mr Thorp is denied. It is submitted 
that no discussion took place at all between Mr Heale 
and Mr Thorp in June 1985 in America on the latter's 
position as Manager, or on the salary package. This is 
deposed to by Mr Heale in a sworn statement tendered as 
Exhibit C. Mr Heale states:— 

In June 1985 Mr Thorp visited the United States 
of America. At no time during that visit did we 
discuss his remuneration. On no occasion did I 
suggest or discuss with Mr Thorp, either during his 
June visit or at any other time, that his remuneration 
should include a percentage of Oceanroute's 
profits. It is against company policy to offer a 
percentage of profits as part of the remuneration to 
its employees. Only two people in the entire world- 
wide operation of Oceanroutes have or had this type 
of arrangement. They are a current employee in our 
Singapore office and Tony Tate, the previous 
Manager of Oceanroutes in Perth. In these cases, 
exceptional circumstances justify the percentage of 
profits remuneration. 

In a letter dated 13 November 1985 to Mr Thorp, Mr 
Heale stated that "we also have to discuss your salary 
increase for next year" (Exhibit J). An apology was 
subsequently received by Mr Thorp from Mr Heale for 
the delay in attending to this matter before Christmas 
1985 (Exhibit 2). In the sworn statement tendered by the 
Respondent Mr Heale states that:— 

In January 1986 I requested Mr Thorp's file in 
order to conduct his review. I then discovered that 
his review had actually been due in July 1985.1 sent 
a message apologising to him for the delay and 
asking him if the review could be conducted in my 
forthcoming visit to Australia in January-February 
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1986. At no time between July 1985 and January 
1986 had Mr Thorp requested me to conduct the 
review of him. 

(Exhibit C) 
At Mr Thorp's request Mr Heale provided the Appli- 

cant with a letter dated 8 February 1986 in which he 
registered the fact of Mr Thorp's resignation and 
expressed dissatisfaction at the way in which the 
Applicant had handled staff matters. In that letter Mr 
Heale noted that it had been his intention to remove 
responsibility for the management of the Melbourne 
office from Mr Thorp and "to offer a token increase in 
salary" (Exhibit H). Mr Thorp continued in employment 
with the Respondent Company on a salary of $28 000 per 
annum until the expiry of his period of notice on 7 March 
1986. 

The Respondent Company acknowledges that it is 
regrettable that it did not comply with its obligation to 
review Mr Thorp after six months' service in the position 
of Manager, but adds that whilst this is so, the "pre- 
conditioning factor" to any increase in remuneration, 
that is a satisfactory review did not occur. When Mr 
Heale was to undertake the review, there were some 
misgivings about Mr Thorp's performance as Manager. 
It is admitted that these would not have been sufficient to 
lead to Mr Thorp's dismissal but his performance would 
have counted against him to the extent that the salary 
increase would have been minimal. The Respondent 
Company submitted that there was no reason to think 
that Mr Heale's assessment of Mr Thorp would have 
been any different in July 1985 from the way it was in 
February 1986. Finally it was suggested that the 
Respondent Company has the luxury of being able to 
argue in the alternative on the facts of Mr Thorp's 
submission. On the premise that discussions did take 
place between the Applicant and Mr Heale in California 
in June 1985 nothing was settled which would give rise to 
a binding contractual entitlement. 

In the course of submissions the parties have used the 
terms "review", "salary review" and "salary increase" 
to describe deliberations associated with Mr Thorp's 
position in Oceanroutes (Australia) Pty Ltd. The Appli- 
cant's letter of appointment dated 21 January 1985 does 
not refer to any of these terms, however it is clear that an 
appointment subject to a probationary period of six 
months implies a review by the Respondent at the expiry 
of that term. That review was obligatory in terms of the 
appointment. It was understood by the Applicant to 
involve an assessment of his performance as Manager 
and from that would follow a re-negotiation of his 
"compensation package". This understanding is 
consistent with the belief expressed by Mr Snideman in 
the sworn statement that it was a condition of Mr 
Thorp's employment that at the end of the six months 
probation his position would be reviewed and any change 
in remuneration would be dependent on his performance 
(Exhibit D). The contract which the Company had 
entered into required it to establish a position with 
respect to the continuing employment of Mr Thorp as 
Manager at the expiry of the probationary period. It was 
not Mr Thorp's prerogative to request nor in any way to 
initiate that review. The reference to "review" in this 
contract was more fundamental than a re-assessment of 
the level of salary to be paid to Mr Thorp; it was in the 
first instance the exercise of the right the Company had 
reserved for itself to either cancel or confirm Mr Thorp's 
appointment or possibly even to extend it for a further 
probationary period. 

When Mr Heale was preparing to conduct a review in 
January 1986 an exercise he foreshadowed in a letter to 
Mr Thorp in November 1985, he spoke in terms of deter- 
mining an "increase in salary" to apply for 1986. This 
task was subsequently referred to as a "review" or 
"salary review" in submissions. It was initiated by Mr 
Heale independent of any consideration that the 
obligation that the Respondent Company had given to 
Mr Thorp when he was appointed for the probationary 
period. The salary review to be effective from January 
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and which Mr Heale had wished to have completed 
before Christmas 1985 was the application of a policy 
under which salaries within the Company were reviewed 
on an annual basis. 

On the facts argued by the Respondent Company I do 
not consider it acceptable that the annual review of Mr 
Thorp's salary which was to have operated from January 
1986 can be substituted for the assessment that should 
have been undertaken in July 1985.1 reject the argument 
that leads to the conclusion that there is no reason to 
think that Mr Heale's attitude that Mr Thorp only 
warranted a token increase would have been any 
different if indeed the review had been conducted in July 
1985. 

In addition to references by the parties to "reviews", 
"salary reviews" and "salary increases" mention was 
also made of the payment of bonuses by the Company. 
These were granted annually by management with 
payment being discretionary and dependent on the 
Company's profitability. Although on Mr Thorp's 
account of the discussion that he alleges took place with 
Mr Heale in California in June 1985, mention was made 
of sharing in the Company's profits, it was common 
ground that the bonus did not impact upon the issue of 
remuneration by way of salary and can be disregarded 
for the purposes of determining this element of the claim. 

Section 29 (b) (ii) of the Act relates to claims for 
contractual entitlements. Mr Thorp's claim which is 
based on the "full salary of a Manager" that is estimated 
to be $36 (XX) per annum does not directly relate to the 
benefit of the contract he seeks to enforce. In the first 
instance it is necessary to determine the terms of the 
contract which applied from 17 July 1985 to 7 March 
1986. In this context the salary increase or salary review 
initiated by the Respondent Company in November 1985 
and considered again in January and February 1986, but 
which was never applied, is irrelevant. It is not an 
entitlement to which the Applicant has a claim. 

On Mr Thorp's account of events he negotiated an 
agreement in June 1985 to apply from the following 
month under which he continued to be remunerated at 
the rate of $28 000 per annum together with the prospect 
of a share in the Company's profits. The details of this 
latter provision were unspecified as to the basis of 
calculation. Against this I am forced to consider what 
arrangement was established in July 1985 in the absence 
of any discussion at the expiry of the Applicant's period 
of probationary appointment. On this scenario an 
arrangement is to be inferred from the conduct of the 
parties at the time but without the terms of remuneration 
being fixed. 

From the evidence presented I am unable to conclude 
on the balance of probability that in June 1985 Mr Thorp 
concluded a specific agreement with Mr Heale on the 
terms of employment which would have prospective 
application from July 1985. However it is clear that a 
contract of employment was established between the 
Applicant and the Respondent Company on the expiry of 
the probationary period of employment. It is immaterial 
that nothing was expressly agreed for payment can be 
established on a quantum meriut basis i.e. what is 
reasonable in the circumstances [Way v. Latilla (1937) 3 
All ER 759]. I do not consider that this was satisfied by 
payment of salary at the rate of $28 (XX) per annum to the 
Applicant, the Manager of the enterprise, when the 
second-in-charge received a basic salary of $33 700 per 
annum. Nor do I consider that $28 000 per annum is the 
appropriate rate merely because that level of remunera- 
tion applied when the terms of the probationary period 
of Mr Thorp's appointment were negotiated. However, I 
do not accept that provision should be made in the 
determination of a level of remuneration which is 
reasonable in the circumstances for superannuation and 
interest on the claim. No evidence was presented on the 
Respondent Company's retirement benefits scheme as to 
vesting and portability provisions. Indeed such a benefit 
is directly related to an employees continuing service with 
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an employer and this element is absent in the circum- 
stances of this case. The Act does not provide for an 
order for interest calculated on an amount under the 
benefit of a contract. 

On the basis of determining a level of remuneration for 
the contract of employment which operated from 17 July 
1985 until Mr Thorp's resignation on 7 March 1986 I 
have concluded that payment at the rate of $35 000 per 
annum is reasonable in the circumstances. On this basis 
an order will issue for the payment to the Applicant of 
$4 481.95. All other claims, including that for rein- 
statement are dismissed for the reasons set out herein. 

Appearances: 
The Applicant appeared on his own behalf. 
Mr M. Greenland (of Counsel) on behalf of the 

Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b). 

Douglas Henry Albert Thorp 
and 

Oceanroutes (Australia) Pty Ltd. 
No. 1349 of 1986. 

Manager Weather Forecasting 

COMMISSIONER W.S. COLEMAN. 
21st day of October 1987. 

Order. 
HAVING heard the Applicant on his own behalf and Mr 
M. Greenland (of Counsel) on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Respondent herein pay to Mr Douglas 
Henry Albert Thorp the sum of $4 827.15 within 14 
days of the date hereof. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — unfair dismissal claim. 

Mark Yeoward 
and 

Kufpec Australia Pty Ltd. 
No. 372 of 1987. 

Assistant Accountant Oil and Gas 
Industry 

COMMISSIONER S.A. KENNEDY. 
2nd day of October 1987. 

Claim for unfair dismissal — respondent claimed appli- 
cant resigned — Commission found constructive 
dismissal — claim not sustained — application 
dismissed. 

Reasons for Decision. 
THE COMMISSIONER: By way of this application 
filed on 7 April 1987 Mr Mark Yeoward claims that he 
was unfairly dismissed from his employment by Kufpec 
Australia Pty Ltd. He sought an order that the 
Respondent reinstate him in his position or pay damages 
and any other such orders as the Commission sees fit. In 
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the grounds filed with the application, the Applicant 
claims that he was not given any or sufficient reason for 
the dismissal. 

The Respondent, by way of an answer filed on 30 April 
1986 denies the claim. The particulars of the schedule 
attached to the Respondent's answer may be briefly 
summarised as follows: that the applicant's employment 
by the Respondent was ended by way of resignation with 
effect from 1 April 1986; that there was no unfairness; 
that the applicant had, prior to the end of his contract of 
employment, been made aware that he was not per- 
forming adequately under that contract and was 
counselled on this and his lack of motivation; that as a 
consequence of the termination of the contract of 
employment the applicant received a total nett payment 
of $2 763.81; and that neither an order for reinstatement 
nor an order for "damages" is appropriate "given his 
own attitude to the job and the lapse of time since the 
date of his resignation". 

This matter originally came before the Commission as 
constituted by way of a conference convened pursuant to 
section 32 of the Act. At that conference it was made 
explicit by the Respondent that it was claiming that no 
dismissal had been effected and thereby the Commission 
had no jurisdiction pursuant to section 29 (b) (i) of the 
Act; or, in the alternative, if it was found that the 
Applicant had been dismissed then such dismissal was 
not unfair. 

The first question to be decided then is whether, in 
fact, the Applicant was dismissed by the Respondent. 

The parties are agreed that Mr Yeoward commenced 
his employment by Kufpec Australia Pty Ltd on 20 
September 1982; that that contract of employment ended 
as a result of events on 31 March 1986; and that, 
immediately prior to the end of that contract of employ- 
ment, the applicant was employed in the position of 
assistant accountant on a salary of $23 480 per annum. 
The events of 31 March 1986 are in issue between the 
parties and it is the consideration of evidence as to these 
events which is the crux of the question as to whether the 
Applicant was dismissed. It centres on the evidence of Mr 
Yeoward and Mr Brian Barker for the Respondent. 

The evidence in chief of Mr Yeoward on this point may 
be summarised as follows: that immediately on return 
from paid leave on 31 March 1986 he was directed by the 
then accountant to attend a meeting with him and Mr 
Barker, the Respondent's financial and administration 
manager, in the latter's office where he was confronted 
by a file approximately one centimetre thick and a list 
which, he was told, detailed instances of unsatisfactory 
work; that Mr Barker requested that he submit his resig- 
nation; that he Mr Yeoward requested that he continue 
in his employment but that this was rejected and he was 
presented with a letter of resignation; that he objected in 
somewhat heated terms but, in the event, signed the letter 
which stated that he resigned effective from 1 April 1986 
because he "had no choice". 

Mr Barker's evidence as to events at the meeting of 31 
March 1986 is significantly different. According to him it 
commenced with his specific drawing of Mr Yeoward's 
attention to a file which contained details as to allegedly 
unsatisfactory performance by the Applicant; that the 
Applicant then acknowledge that he had a motivational 
problem and that Mr Barker's assertion that Mr 
Yeoward would be "better off elsewhere" was expressly 
acknowledged; that at all times the tenor of the meeting 
was "amicable"; and that approximately 30 minutes 
after the meeting Mr Yeoward's written resignation was 
accepted by him. Mr Barker's further evidence is that 
had Mr Yeoward specifically acknowledged his short- 
comings at the meeting of 31 March 1986 and given a 
commitment to improve his performance he would, in 
accordance with policy, have received a written warning 
as to the continuance of his employment in the light of 
his performance. 

Having carefully considered the evidence of both 
witnesses as to the meeting of 31 March 1986 and subse- 
quent events so far as differences exist I have concluded 

that, where there are differences, the evidence of Mr 
Barker is to be preferred. However, that is not to say I am 
convinced that the termination of the contract of 
employment was by way of resignation and not by way of 
dismissal. Indeed I have had particular regard for Mr 
Barker's evidence in concluding that, on the balance of 
probabilities, the ending of the contract of employment 
between the parties was by way of a constructive 
dismissal. 

It was Mr Barker's evidence that at the meeting of 31 
March 1986 between the parties it was the Respondent's 
position that continuation of the contract was possible, 
but dependent on the attitude of the Applicant. But it is 
clear from the evidence that this was not made explicit to 
the Applicant. Given this and the fact that the Applicant 
had just returned from a period of paid leave, it is open 
to conclude that Mr Yeoward was not privy to this 
thinking and reasonably surmised that there were only 
two options: to resign or be dismissed. It is probably trite 
to state that it is highly likely that an individual faced 
with such a choice will take the first option. I have 
concluded that Mr Yeoward was no exception. Having 
regard for all the circumstances I find that the Applicant 
was effectively dismissed from his contract of employ- 
ment with the Respondent. The Commission thereby has 
the power pursuant to section 29 (b) (i) of the Act to hear 
and determine his claim. 

On termination of his contract of employment Mr 
Yeoward was paid a nett sum of $2 763.81 made up of 
two weeks' wages in lieu of notice; payment for unused 
annual leave; and payment of a leave loading on his fully 
accrued leave. It was a condition of the Applicant's 
employment that he join the Respondent's superannua- 
tion scheme. After his dismissal Mr Yeoward received a 
nett payment of $3 300.76 from Kufpec Australia Pty 
Ltd on behalf of IEDC Australia Pty Ltd Retirement 
Fund — that sum being comprised of his own 
superannuation contributions ($3 420.63 gross) and 
interest ($124.98 gross). 

Mr Yeoward seeks an order from the Commission that 
the Respondent pay him the sum of $16 815 in compen- 
sation. This figure and the specifics as to its composition 
were put before the Commission during the proceedings. 
It is comprised of a sum of $1 956 being equivalent to 
wages for the period of unemployment following the 
dismissal (six weeks) after taking account of the payment 
of two weeks' wages in lieu of notice; a sum of $7 009 
being equivalent to a redundancy payout as per the 
formula apparently adopted by the Respondent when it 
retrenched some employees approximately four months 
after Mr Yeoward's dismissal; and a sum of $7 850 being 
made up the employer's contributions on behalf of Mr 
Yeoward to the company's superannuation scheme plus 
a compounded interest payment based on an average 
fund annual interest factor of 19 per cent. It was made 
explicit during the proceedings that Mr Yeoward was not 
seeking an order that the Respondent re-employ him. 

The Respondent company is in the business of oil 
exploration. During the major part of the Applicant's 
employment by it the Respondent was operating by way 
of "farm-in" agreements whereby co-venturers contri- 
buted at regular intervals a proportion of the costs 
associated with the exploration processes. The associated 
accounting involved was the basic function of the finance 
section in the Perth office of the Respondent company 
where Mr Yeoward was employed. Immediately prior to 
his dismissal Mr Yeoward, as assistant accountant, 
reported to the accountant who was directly responsible 
to the finance and administration manager, Mr Brian 
Barker. 

Mr Yeoward's case that he was unfairly dismissed is 
largely based on what he claims was insufficient or no 
warning that his employment was in jeopardy and the 
circumstances of the dismissal. He gave evidence that he 
was subject to regular reviews by his supervisors 
throughout his employment contract and that his per- 
formance could be described as average; that he received 
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significant increases in his remuneration at various stages 
during the three years and seven months of his employ- 
ment by the Respondent; and that only eight months 
prior to his dismissal he was promoted to the position of 
assistant accountant with another very significant 
increase in his annual salary. At the time he commenced 
his employment with the Respondent in September 1982 
Mr Yeoward's salary was $14 000 gross per annum. 
When it ended he was being paid at the rate of $23 480 
gross per annum. 

Largely by way of submissions the Applicant 
suggested reasons for the termination of his contract of 
employment were firstly, a downturn in the economic 
circumstances of the company from approximately mid 
1985 which resulted in the reduction in the workforce in 
the Respondent's London office, difficulties in getting 
some co-venturers to meet their commitments and the 
retrenchment of a number of other employees in the 
Perth operation approximately four months after his 
dismissal and secondly, umbrage taken by Mr Barker at 
the Applicant broaching the subject of changes to com- 
puterisation in the financial area directly with the 
Managing Director. As to the last Mr Yeoward's own 
evidence as to his relations with Mr Barker subsequent to 
the event do not support this claim and I have concluded 
the allegation has no substance. The Applicant's claim 
regarding the economic circumstances of the company 
was contradicted by Mr Barker's evidence and, having 
carefully considered all before me on this issue, I have 
concluded that Mr Barker's evidence is to be preferred. It 
follows that I do not consider that the dismissal of Mr 
Yeoward was a retrenchment in disguise; or a 
contrivance to mitigate a broader economic problem. 

Mr Barker's evidence is that the increases in the 
Applicant's salary over the term of his contract of 
employment represented only particular circumstances 
within the Respondent's business at various times and 
nothing more; that the Applicant was expressly made 
aware of various shortcomings in his performance as a 
result of the annual reviews conducted by the 
Respondent; that, apart from these, the Applicant had 
been confronted on three or four other occasions about 
specific problems with his work; that the Respondent 
had good cause to consider that, while Mr Yeoward was 
technically competent, he was not sufficiently interested 
in the type of work his position entailed; that the 
Applicant had made this known to the Respondent 
which had then endeavoured to resolve this problem by 
expanding his role, but to no avail; and that his per- 
formance immediately prior to his departure had caused 
significant problems in the Respondent's financial 
reporting. 

Having considered all before as to the salary increases 
and the reasons for them I have concluded that they 
cannot be construed as any endorsement of the 
Applicant's performance as better than average. Indeed 
while Mr Yeoward did have a rise in his salary from 
$14 000 gross per annum to $18 500 gross per annum in 
less than two years of employment, it is evident that the 
principal reason for this increase was an evaluation by 
the Respondent of its salary structure in terms of what 
prevailed elsewhere in the industry, an evaluation which 
was not specific to his performance. Nor am I satisfied 
that Mr Yeoward's promotion in mid 1985 to the 
position of assistant accountant can simply be construed 
as confirmation of superior performance. Having con- 
sidered all before me on this question and, in particular 
Mr Barker's evidence and the terms of the internal 
memorandum recommending his appointment to the 
position (Exhibit C), I have concluded that this promo- 
tion was the result of a restructuring and expansion of the 
Respondent's operation and an attempt to raise Mr 
Yeoward's level of job satisfaction. 

In my view the evidence as to the reviews of the 
Applicant's performance which were conducted by the 
Respondent is sufficient to establish that the Respondent 
drew to the attention of Mr Yeoward what it saw as 
deficiencies in his performance. It may be that Mr 

Yeoward did not have due regard for the Respondent's 
conclusions. I note that Mr Barker's evidence that he 
considered Mr Yeoward lacked interest in his work was 
to some degree supported by Mr Yeoward's own 
evidence. 

After consideration of all the evidence I have con- 
cluded that the Applicant was, or should have been 
aware of, the Respondent's criticisms of his work 
throughout the contract of employment; that there was 
little change in Mr Yeoward's work as a result and that 
Mr Barker's evidence as to the difficulties resulting from 
the Applicant's work immediately prior to his taking of 
paid leave should be accepted. 

Finally it remains to consider the method of termina- 
tion. In my view the Applicant has not, in the light of the 
foregoing, established that the method of his dismissal 
breached accepted standards of industrial "fair play". It 
follows that, having regard for all the circumstances of 
Mr Mark Yeoward's dismissal by Kufpec Australia Pty 
Ltd in March 19861 find no reason why the Commission 
should intervene. 

Two further issues require comment. 
The Applicant's claim was filed 12 months after the 

event. It is a well established principle in this jurisdiction 
that the primary relief in the event of a finding of unfair 
dismissal is an order for re-employment. It was 
submitted on behalf of the Applicant that the delay in 
filing this claim was due to his ignorance of his right to so 
do. However, the evidence is that he became aware of 
this right before the end of 1986. There is no good and 
sufficient reason before me as to why he did not exercise 
that right until 7 April 1987. While this fact has played no 
part in my consideration of this application I observe 
that while the legislature has seen fit to confer the right 
on an employee to file a claim of unfair dismissal, a right 
unfettered by any temporal constraint, it is my view that 
the Commission has, pursuant to section 26 of the Act, a 
duty to take account of the facts of the exercise of such a 
right when the circumstances warrant it. 

The other issue is the question of the Applicant's claim 
for a further superannuation payment by the 
Respondent. It is clear from the evidence that the 
substance of this claim was communicated to the 
Respondent by way of a letter from the Applicant to it in 
January 1987 seeking some $15 000 in compensation for 
his dismissal; which claim was rejected by the 
Respondent. The presentation of this claim during the 
proceedings was initially raised as a component of the 
compensation sought. Subsequently, however, it was 
framed in the context of a claim for a contractual entitle- 
ment pursuant to section 29 (b) (ii) of the Act. 

During the proceedings Mr Dixon for the Respondent 
undertook to make relevant documents available to the 
other side and the parties agreed that any further sub- 
missions on the issue, if any, would be put in writing to 
the Commission. The Commission was subsequently 
advised by the Respondent that such documentation had 
been so supplied and it was awaiting a copy of the 
Applicant's written submissions, if any, before making 
the decision as to whether to reply. No further sub- 
missions have been received by the Commission. 

Having regard for the foregoing, the circumstances in 
which this claim was raised and the provisions of section 
26 I have concluded that these reasons and the order 
dismissing Mr Mark Yeoward's claim of unfair dismissal 
should issue without further delay. I make explicit that I 
have made no finding as to any contractual entitlements 
arising as a result of his contract of employment between 
the Applicant and the Respondent and that section 29 (b) 
(ii) of the Act is available to the Applicant if he so 
chooses. 

Appearances: 
Mr D.A. Dawes (of Counsel) appeared for the 

Applicant. 
Mr H.J. Dixon (of Counsel) appeared for the 

Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — unfair dismissal claim. 

Mark Yeoward 
and 

Kufpec Australia Pty Ltd. 
No. 372 of 1987. 

Assistant Accountant Oil and Gas 
Industry 

COMMISSIONER S.A. KENNEDY. 
2nd day of October 1987. 

Order. 
HAVING heard Mr D.A. Dawes (of Counsel) on behalf 
of the applicant and Mr H.J. Dixon (of Counsel) on 
behalf of the respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders — 

That the application be dismissed. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

SECTION 32 — 
Matters dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 32. 

Instant Scaffold 
and 

The Australian Builders' Labourers' Federated Union 
of Workers — Western Australian Branch. 

No. 1223 of 1987. 

Scaffolders Scaffolding 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9th day of November 1987. 

Order. 
HAVING heard Mr Steve Smith on behalf of the appli- 
cant and Mr Matt Keogh on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Order issued on the 12th day of October 
1987 in respect to application No. 1223 of 1987 shall 
be cancelled. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29. 

West Australian Government Railways Commission, 
and 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and Others. 

No. 1062 of 1986. 

Safe Working 
Technicians 

Government 
Railways 

COMMISSIONER O.K. SALMON. 
7th day of September 1987. 

Rosters — stand-by agreement — safe working techni- 
cians called out — outside ordinary working hours 
— Unions withdrawal from existing agreement — 
burden of proof on Unions — evidence not 
sufficient to make Unions case — order to sub- 
stantially preserve existing agreement to be made. 

Reasons for Decision. 
THE COMMISSIONER: For some time now a dispute 
has existed between Westrail, the Electrical Trades 
Union (ETU) and the Railway Employees Union (ARU) 
concerning a stand-by roster system in connection with 
calling out employees for emergency work outside 
ordinary working hours. Indeed, the issue was raised 
before Johnson C. in 1984. The stumbling point appears 
to be Westrail's desire to reduce the level of technicians 
employed, for efficiency purposes. However, all 
attempts to achieve a mutually satisfactory settlement 
have been unavailing and Westrail has been moved to 
make application to have the matter settled pursuant to 
section 29 of the Industrial Relations Act. 

Although at first Westrail sought an order that would 
require employees "to cease industrial action and not 
impede introduction of the changes proposed", the relief 
now sought is in the following terms: 

(1) That the Commission make a declaration to 
the existence of an agreement between Westrail and 
the respondent Unions parties to the Railway 
Employees Union Award No. 18 of 1969, for safe 
working technicians employed by Westrail to be 
rostered on stand-by on a cyclical basis, to respond 
to call-outs and to attend to intermittent faults 
affecting the operation of Westrail's signalling and 
safe work apparatus; and 

(2) consequent upon that declaration issue an 
order setting out the terms and conditions of that 
agreement including any such amendments as the 
Commission deems appropriate, binding on the 
parties and that such agreement continue in force 
until such time as the parties agree to its amendment 
or a cancellation or the agreement is further 
amended by a further order by the Commission. 

The Unions agree that I am able to declare that the 
agreement exists. Nevertheless, they are firmly opposed 
to its continuation and they insist that they are perfectly 
at liberty to retire from it. The Unions and their members 
accept that there is a necessity for employees to be 
available to perform call-outs when required; they 
contend, however, that the roster arrangement is not 
necessary. Moreover, in terms of employee convenience, 
measured largely by reference to domestic and family 
considerations, they say, it would be a fairer arrange- 
ment if no roster operated and each employee attended 
to a call-out whenever called upon to do so. The 
employees say, that being rostered for a specified period 
in a cycle means a very high probability of domestic and 
family disturbances over the whole or the greater part of 
the rostered period; whereas, if no roster applies each 
employee is more likely to attend call-outs on more 
evenly distributed occasions. 
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It is probably the case that the employees are correct in 
their assessment of more even call-out distribution. 
Furthermore, they claim that in the time that has elapsed 
since they withdrew from the agreement, Westrail has 
not been disadvantaged by having emergencies 
unattended. But in addition to these factors the Unions 
claim that Westrail's figures for call-outs 1983/1986 and 
staff reductions combine to increase the demands that 
will be made on employees in terms of the number of call- 
outs they would have to attend. Employees are also 
required to work ordinary over-time which, the Unions 
say, is likely to increase because of reduced numbers of 
employees thus unfairly compounding the problems that 
will be imposed by greater call-out demand and raising 
issues of employee safety. In the Unions' submissions all 
of these factors make a powerful case for rejecting 
Westrail's claim for an order along the lines proposed. 

There is nothing unusual about a call-out roster system 
operating where the circumstances of an industry, or part 
of it, require employees to be available each and every 
day outside ordinary working hours to maintain the 
safety of the plant or system, or to protect the public 
interest when faults or break-downs occur. I must say 
that I have looked upon such arrangements as being part 
of the ordinary requirements of government sector 
industries. For this reason I expressed my surprise during 
the early part of these proceedings when I was made 
aware that no such provisions existed in the Railway 
Employees' Award. However, there is no doubt about 
the existence of a call-out roster agreement having appli- 
cation to Westrail safe working technicians and also that 
it has been in existence for a number of years. Of course 
this agreement is a very large part of the equity and sub- 
stantial merit of Westrail's case and if there is one word 
that conveniently states the justification for Westrail's 
expectation that the agreement will continue in force, or 
that its terms be made the conditions of an order, that 
word is "certainty". It is in Westrail's interests that at 
least one safe working technician be rostered for a 
specified period and, therefore, reasonably certain to be 
available during that period to deal with any emergency 
that may arise. I think it also goes without saying that 
these emergencies sometimes involve the public interest 
and this is another factor for me to take into account 
when considering Westrail's claims. 

The Unions also claim that the burden lies on Westrail 
to show why the terms of the agreement should now be 
expressed in the form of an order; indeed, that the agree- 
ment be continued in any form at all, and that the burden 
has not been discharged. In Amalgamated Shipwrights 
Union of Western Australia and Others v. Robe River 
Iron Ore Associates [(67 WAIG 850), upheld by the Full 
Bench in Nos. 406 and 506 of 1987] I considered the 
burden of proof in the context of a case in which the 
company withdrew from a long standing agreement. I 
found at page 851: 

What is in contention is the restoration of an 
agreement concerning important conditions of 
employment developed over a number of years and 
then terminated by the respondent. Notwith- 
standing that as a general proposition, one quite 
apart from the provision of section 41 (7) of the Act, 
a party to an agreement may retire therefrom, 
where, by reason of the conduct of its parties, the 
particular context surrounding its development and 
the period of its operation, the agreement raises 
valid expectations that it will continue in force and 
that it is open to future development with respect to 
the benefits it confers, the party whose action brings 
the agreement to its end should carry the burden of 
showing that the action is fair and reasonable in all 
of the circumstances, if the action is challenged. If 
that burden is not discharged there is ground for the 
Commission's order restoring the conditions of the 
agreement after an application has been made for 
that purpose. Thus the terms of any unregistered 
Industrial agreement may eventually become the 
terms of an order of the Commission enforceable 
under the Act. The point I make in all of this, is that 

the weight of the burden referred to is added to 
considerably by reason of the retiring party's 
knowledge of the general policy of the Commission 
on wage restraint: a policy which for its efficacy and 
lasting success depends upon evenhandedness and a 
cautious approach by the Commission to 
strenuously contested issue involving important 
conditions of employment. It follows, in my 
opinion, as a matter of common sense as well as 
Industrial fairness, that the obvious standard of test 
for the Commission to apply in connection with an 
application made in the circumstances I have 
described is the test contained in the de facto wage 
fixing principle. That is to say, a condition of 
employment can be worsened or cancelled only if 
either measure is shown to be necessary and on 
balance to the advantage of the employees 
immediately concerned. 

Applying this reasoning to the present case, the Unions 
appear to carry the burden, but the issues are not as 
simple as may be first suggested. As I have already said, 
an important part of the Unions' case relates to overtime 
demands that will be made on employees due to reduced 
staff levels; and the Unions say that it is Westrail's 
actions that have worsened a condition of employment, 
thus causing their retirement from the agreement. In 
these circumstances it is possible that the wage fixing 
principles are a consideration and if so the burden shifts 
to Westrail. Moreover, quite apart from any arguments 
about necessity, Westrail would have to show that a 
requirement to attend more call-outs during rostered 
standby periods is, on balance, to the advantage of the 
employees. 

It had occurred to me that the issue turned upon 
whether, on the balance of probability, the Unions' fears 
about greater overtime demands being made on 
employees are real. But having considered the nature and 
purpose of a stand-by roster, I come to the conclusion 
that a demand that each employee attends more call-outs 
during his rostered stand-by period does not amount to a 
worsening of employment conditions. A rostered stand- 
by period is by its nature a limiting condition; in effect it 
says that it is unreasonable that an employee make 
himself available for call-outs beyond a rostered period 
in any cycle. The obverse of this fact is that an employee 
would be available for call during the whole of the 
rostered period; and, of course, consideration for that 
was included in the agreement. Obviously, it could not 
have been said when the agreement was made that the 
arrangement would became unfair and unreasonable 
merely because an employee was required to attend call- 
outs on each day during his rostered standby period. 
Therefore, the same requirement can hardly be said to be 
unfair and unreasonable today. If that could be said it 
would imply that a second limiting condition was always 
a feature of the agreement; as though at some point 
during the rostered stand-by period it was open to an 
employee to say "because of the number of call-outs 
already attended to by myself I am not available for calls 
during the remainder of my rostered stand-by period", 
such a proposition is not sustainable. 

In the light of the foregoing analysis, I find that the 
Unions carry the burden of proof in this case. I must also 
say that I do not find the testimony for the Unions strong 
enough to make their case. The testimony does not show 
that domestic and family difficulties occasioned by the 
operation of a call-out roster system today are, or are 
likely to be, greater than they were reasonably expected 
to be within the limits of the agreement when first made. 
Furthermore, except for the issue that I will deal with 
shortly, I do not think the question of reasonable 
overtime is really an issue either. All that has been 
changed since the agreement was made is that the length 
of a working week has been reduced. I do not speculate 
on the possible implications of this change, there being 
no submissions or evidence presented on the subject. 
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With respect to the Unions' point concerning possible 
dangers confronting employees because of requirements 
in connection with an increase in the amount of ordinary 
overtime worked, I accept that it is possible that a 
dangerous situation may arise. However, it goes without 
saying that nothing in the agreement can over-ride an 
employee's legal right to refuse to comply with an 
unlawful and unreasonable command. Accordingly, I do 
not think that the Union's argument on this particular 
point is strong enough to cause me to dismiss Westrail's 
claim. 

In my opinion, I should conclude that this case with an 
order setting out the terms and conditions of a stand-by 
roster system along the lines of the agreement developed 
by the parties over the years, in question. However, 
having stated my reasons for decision, it may be that the 
parties would prefer to confer and draw up the terms of 
an order themselves. I would prefer that the parties do 
this, thus leaving me to formalise what they decide upon. 
If they are unable to reach agreement on the form of an 
order, I ask the applicant to advise me accordingly and I 
will issue minutes on a date to be fixed. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — standby roster. 

West Australian Government Railways Commission 
and 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and Others. 

No. 1062 of 1986. 

THE RAILWAYS EMPLOYEES AWARD 
No. 18 of 1969. 

Safe Working Government 
Technicians Railways 

COMMISSIONER O.K. SALMON. 
8th day of October 1987. 

Order. 
HAVING heard Mr R. Horton on behalf of the applicant 
and Mr L. Benfell on behalf of the Electrical Trades 
Union and the Australian Railways Union, the Commis- 
sion, pursuant to the powers conferred under the 
Industrial Relations Act 1979 hereby orders — 

(1) That the employees mentioned in this order 
are persons employed by the Western Australian 
Government Railways Commission as Safe 
Working Technicians under the terms and 
conditions of the Railway Employees Award No. 18 
of 1969. 

(2) That employees in Groups A and B specified 
in (5) hereof shall be rostered for stand-by for 
overtime work on call outside of their ordinary 
hours of duty on week-days, on weekends and on 
public holidays. 

(3) That employees in Group C specified in (5) 
hereof shall not be rostered for stand-by but shall be 
reasonably available for overtime work on call as 
required. 

(4) That an employee's rostered period for stand- 
by shall be one week and shall be from the com- 
pletion of the normal shift on Thursday until 
commencement of the normal shift on the following 
Thursday. 

(5) That employees shall be paid stand-by 
allowances as follows: 
Group A Kalgoorlie $65.30 per week 
Group B Merredin, Avon, 

Midland, Forrestfield, 
Pinjarra, Armadale, 
Kwinana, Robb Jetty, 
Leighton, Nash Street $39.10 per week 
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Group C Picton, Geraldton, 
Narrogin $15.80 per week 

(6) That in addition to the allowances prescribed 
in (5) hereof employees shall be entitled to receive 
payment for overtime worked as prescribed by the 
award. 

(7) That employees on roster on a public holiday 
shall receive a day in lieu of the public holiday to be 
taken on a mutually agreed day; provided that an 
employee called out on a public holiday while on 
roster shall not be entitled to receive a second day in 
lieu of the public holiday. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

CONFERENCES — 
Matters arising out of — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Honourable Minister for Works 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others. 

No. C715 of 1987. 

Various Public Works 

SENIOR COMMISSIONER G.G. HALLIWELL. 
4th day of November 1987. 

Order. 
WHEREAS a conference was held in Perth on the 4th 
day of November 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, further to the order issued on the 12th day 
of October 1987 in respect of Application No. C715 
of 1987 the following unions are hereby added as 
Respondents to the Order. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
The Australian Builders' Labourers' Federated Union 

of Workers — Western Australian Branch. 
The Operative Painters' and Decorators' Union of 

Australia, West Australian Branch, Union of 
Workers. 

The Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial 
Union of Workers. 

The Operative Plasterers and Plaster Workers Federa- 
tion of Australia (Industrial Union of Workers) 
Western Australian Branch. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, 

Western Australian Branch 
and 

WA Marine Research Laboratories. 
No. C753 of 1987. 

ENGINEERING TRADES (GOVERNMENT) 
AWARD 1967 Nos. 29, 30 and 31 of 1961 and 3 of 1962. 
Tradesmen Fisheries 

SENIOR COMMISSIONER G.G. HALLIWELL. 
11th day of November 1987. 

Order. 
WHEREAS a conference was held in Perth on the 11th 
day of November 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Engineering Trades (Government) Award 1967 Nos. 
29, 30 and 31 of 1961 and 3 of 1962, as amended, 
employees of the Fisheries Department stationed at 
the WA Marine Research Laboratory shall be paid a 
composite allowance as follows: 

Resident Engineer — $28.60 per week 
Assistant Engineer — $15.00 per week 

This allowance is payable in recognition of the 
level of responsibility and multi-skilling required to 
perform the duties and in lieu of Clause 16.—Special 
Rates and Provisions, Leading Hand Allowance, 
Construction Allowance and Site Allowance. 

The allowance shall be a flat rate per week and 
shall not be paid for all purposes of the Award, but 
will automatically increase on the same basis as all 
other allowances in the Award. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Australian Builders' Labourers' Federated Union 
of Workers — Western Australian Branch 

and 
DBM Contractors Pty Limited. 

No. C459 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

Builders Labourers Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
22nd day of September 1987. 

67 W.A.I.G. 

Correcting Order. 
PURSUANT to the Powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Order of the Commission in matter of 
Application C459 of 1987 be corrected to read, in whole, 
as follows — 

HAVING heard Mr M. Keogh on behalf of the 
applicant and Mr D. Kleemann on behalf of the 
respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial 
Relations Act 1979 hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, Award 
No. 14 of 1978, as amended, employees who are 
employed by the Respondent on the Craigie 
Swimming Pool Complex Site on Whitfords 
Avenue, Craigie shall be paid a site allowance of 90 
cents per hour for each hour worked in lieu of all 
allowances in Clause 9.—Special Rates of the above 
award except subclauses (1) (f) and (1) (w). The free 
issue of boots and protective clothing shall be 
supplied pursuant to the terms of reference of the 
Western Australian Dispute Settlement Procedure. 

This Order shall take effect as from the 
commencement of work on site and shall terminate 
on completion of the project. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Australian Builders' Labourers' Federated Union 
of Workers — Western Australian Branch 

and 
John Holland Construction. 

No. C263 of 1987. 

Construction Workers Building and 
Construction 

COMMISSIONER W.S. COLEMAN. 
3rd day of November 1987. 

Order. 
WHEREAS a conference was held on the 12th day of 
June 1987 pursuant to section 44 of the Industrial 
Relations Act 1979 and the parties indicated that agree- 
ment had been reached on the rate for a site allowance to 
apply for a redevelopment project at the Dianella Plaza 
Shopping Centre, Dianella and that this agreement 
reflected a revision of a two tiered site allowance initially 
proposed; whereas the Commission agreed with the 
parties that it would be more appropriate to consider the 
payment of the site allowance after an inspection of the 
project; whereas the project commenced in June 1987 
and an inspection was undertaken on 30 October; 
whereas the features of the project were pointed out to 
the Commission and that these include — 

— redevelopment to cost $9.5 million; 
— an expansion of floor space of the shopping 

centre complex from 11 000 square metres to 
18 000 square metres; 

— relocation of a public road; 
— extensive relocation of sewerage, drainage and 

gas services; 
— a workforce of 100 tradespersons and 

labourers; 
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— continuing public access to shopping facilities 
during the redevelopment with the tenancy 
occupation of part of Stage 1 of the project by 
Christmas 1987; 

— completion of Stage 1 by January 1988 and 
Stage 2 by October 1988; 

whereas the inspection undertaken by the Commission 
included identification of — 

— the extensive trenching and sandy nature of the 
site area around Stage 1 of the project; 

— the need for demolition work to progress for 
the greater part of the project as existing 
facilities are integrated into the redeveloped 
complex; 

— the particular requirements to handle equip- 
ment and the material on the site and the 
relocation of lay down areas as construction 
progresses; 

— public access through work areas and the 
proximity of work areas to shopping facilities 
during demolition and construction; 

— the continuing presence of the public in the 
redevelopment site when work continues after 
normal hours because of the location of fast 
food outlets, a public library and church within 
or adjacent to the redevelopment area; 

— the particular nature of refurbishing work 
including an overlapping of trades and 
extensive use of jack hammers and stripping the 
concrete promenade areas. 

whereas a conference was reconvened after the 
inspection and the Commission reviewed the agreement 
in the light of the Principles enunciated by the Commis- 
sion in Court Session in matter No. 1195 of 1986; now 
therefore, I, the undersigned, being satisfied the 
agreement conforms with the Principles and pursuant to 
the powers conferred under the Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978, as amended, employees who are employed by 
the respondent on the Dianella Plaza Shopping 
Complex Site, Dianella shall be paid a site allowance 
of $1.40 per hour for each hour worked in lieu of 
payments for all special rates. 

This Order shall take effect as from the 
commencement of the project and shall terminate 
on the completion of the project. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Leighton Contractors 
and 

Australian Builders' Labourers' Federated Union 
of Workers — Western Australian Branch. 

No. C773 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD 

No. 20 of 1973. 
ELECTRICAL CONTRACTING INDUSTRY 

AWARD No. R22 of 1978. 
Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
30th day of October 1987. 
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Order. 
WHEREAS a conference was held in Perth on the 30th 
day of October 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978; Earthmoving and Construction Award No. 10 
of 1963; Engine Drivers (Building and Steel Con- 
struction) Award No. 20 of 1973 and Electrical 
Contracting Industry Award No. R22 of 1978, as 
amended, employees who are employed by the 
Applicant on the Amenities Building Site, Barrow 
Island shall be paid a site allowance of $1.00 per 
hour for each hour worked on site in lieu of all 
allowances for work in isolated conditions, heat, 
dust and flies. The free issue of safety boots and 
protective clothing shall be supplied pursuant to the 
terms of reference of the WA Dispute Settlement 
Procedure. 

This Order shall take effect from the commence- 
ment of work on site and shall terminate on com- 
pletion of the Project. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — agreement. 

Scaffold Industry Association 
and 

Australian Builders' Labourers' Federated Union 
of Workers — Western Australian Branch. 

No. C437 of 1987. 

Scaffolders Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
3rd day of November 1987. 

Order. 
WHEREAS a conference was held in Perth on the 3rd 
day of November 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby ratify the 
Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
Comco Construction Pty Limited. 

No. C822 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9th day of November 1987. 

Order. 
WHEREAS conferences were held in Perth on the 9th 
day of November 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978 as amended, employees who are employed by 
the Respondent on the office block site in Ventnor 
Avenue, West Perth, shall be paid a site allowance 
of $ 1.10 per hour for each hour worked in lieu of all 
allowances in Clause 9.—Special Rates of the above 
award except subclauses (1) (f) — Explosive Power 
Tools and (1) (w) — Lifting Other than Standard 
Bricks. 

This Order shall operate from the commencement 
of work on the project and shall terminate on 
completion of the project. 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
DBM Contractors Pty Ltd. 

No. C628 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD 

No. 20 of 1973. 
Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
14th day of October 1987. 

67 W.A.I.G. 

Correcting Order. 
PURSUANT to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That, the Order of the Commission in matter No. 
C628 of 1987 granting a site allowance to employees 
of the Respondent on the Port Hedland Shopping 
Centre Complex Site be corrected by amending the 
effective date of the Order to commence on the 9th 
day of September 1987. 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
Frank Margaria. 

No. C623 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD 

No. 20 of 1973. 
Builders Labourers Construction 
Earth Movers 
Engine Drivers 

SENIOR COMMISSIONER G.G. HALLIWELL. 
7th day of October 1987. 

Correcting Order. 
PURSUANT to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That, the Order of the Commission in matter No. 
C623 of 1987 granting a site allowance to employees 
of the Respondent on the Mandurah Spinaway 
Motel Site be .corrected by amending the effective 
date of the Order to commence on the 9th day of 
September 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
Holland-Stolte Pty Limited. 

No. C775 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9th day of November 1987. 
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Order. 
WHEREAS conferences were held in Perth on the 9th 
day of November 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978 as amended, employees who are employed by 
the Respondent on the Capital Centre Site, 254-258 
St George's Terrace, Perth, shall be paid a site 
allowance of $ 1.60 per hour for each hour worked in 
lieu of all allowances in Clause 9.—Special Rates of 
the above award except subclauses (1) (f) — 
Explosive Power Tools and (1) (w) — Lifting Other 
than Standard Bricks. 

This Order shall operate from the commencement 
of work on the project and shall terminate on 
completion of the project. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
Holland-Stolte Pty Limited. 

No. C774 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9th day of November 1987. 

Order. 
WHEREAS conferences were held in Perth on the 9th 
day of November 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978 as amended, employees who are employed by 
the Respondent on the multi-storey office building 
site at 8 St George's Terrace, Perth, shall be paid a 
site allowance of $1.40 per hour for each hour 
worked in lieu of all allowances in Clause 
9.—Special Rates of the above award except 
subclauses (1) (f) — Explosive Power Tools and (1) 
(w) — Lifting Other than Standard Bricks. 

This Order shall operate from the commencement 
of work on the project and shall terminate on 
completion of the project. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
Jaxon Construction Pty Limited. 

No. C624 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

ENGINE DRIVERS (BUILDING AND 
STEEL CONSTRUCTION) AWARD 

No. 20 of 1973. 
Construction Employees Construction Industry 

SENIOR COMMISSIONER G.G. HALLIWELL. 
21st day of October 1987. 

Order. 
HAVING heard Mr M. Keogh on behalf of the claimant 
and Mr T. Dobson on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That, notwithstanding the Building Trades 
(Construction) Award No. 14 of 1978, Earthmoving 
and Construction Award No. 10 of 1963 and Engine 
Drivers (Building and Steel Construction) Award 
No. 20 of 1973, as amended, employees who are 
employed by the respondent on the Casuarina 
Prison Site, Casuarina shall be paid a site allowance 
of $1.10 per hour for each hour worked in lieu of 
payments for disabilities associated with soft, deep 
sand, climatic conditions, dust, large site size and 
distance from amenities, the unusual features of the 
construction process and the use of heavy 
equipment in close proximity. 

This Order is operative from the date of 
commencement of work on site and shall terminate 
on completion of work on the project. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C830 of 1987. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Applicant and Keywest Pty Limited, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 18th 
day of November 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 Award 
No. 14 of 1978, as amended, employees who are 
employed by the Respondent on the construction of 
a hospital at Kununurra, shall be paid a site 
allowance of $ 1.00 per hour for each hour worked in 
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lieu of all allowances in Clause 9.—Special Rates of 
the above award except subclauses (9) (f) — 
Explosive Power Tools and (9) (w) — Lifting of 
Other than Standard Bricks. 

This Order shall operate from the commencement 
of work on the project and shall terminate on the 
completion of the project. 

Dated at Perth this 24th day of November 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.l Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — site allowance. 

Master Builders' Association of Western Australia 
(Union of Employers), Perth 

and 
Building Trades Association of Unions of 

Western Australia (Association of Workers). 
No. C866 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
18th day of November 1987. 

Order. 
WHEREAS conferences were held in Perth on the 9th 
day of November 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978 as amended, employees who are employed by 
the Respondent on the Administration Building Site 
at the WA Sports Centre Project, Graylands, shall 
be paid a site allowance of $1.10 per hour for each 
hour worked in lieu of all allowances in Clause 
9.—Special Rates of the above award except 
subclauses (1) (f) — Explosive Power Tools and (1) 
(w) — Lifting Other than Standard Bricks. The free 
issue of safety boots and protective clothing shall be 
supplied pursuant to the Terms of Reference of the 
WA Dispute Settlement Procedure. 

This Order shall operate from the commencement 
of work on the project and shall terminate on 
completion of the project. 

(Sgd.) G.G. HALLIWELL, 
IL.S.l Senior Commissioner. 

WHEREAS a conference was held in Perth on the 18th 
day of November 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978, as amended, employees who are employed by 
Multiplex Constructions on the Bishop See Office 
Building Site, St George's Terrace, Perth shall be 
paid a site allowance of $1.65 in lieu of all 
allowances except for Clause 9, subclause (1) (i) 
Tower Allowance and (1) (w) (i) — Heavy Blocks — 
Employees Lifting Other Than Standard Blocks and 
Clause 10.—Multi-Storey Allowance. 

This Order shall operate from the commencement 
of work on site and shall terminate on the 
completion of the project. 

(Sgd.) G.G. HALLIWELL, 
IL.S.l Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
Sabemo (WA) Pty Limited. 

No. C776 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

Construction Employees Construction 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
Southdown Construction Pty Ltd. 

No. C627 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD 

No. 20 of 1973. 
Various Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
28th day of October 1987. 

Correcting Order. 
PURSUANT to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That, the Order of the Commission in matter No. 
C627 of 1987 be corrected by deleting the words 
"and by consent" in the preamble of the Order. 

(Sgd.) G.G. HALLIWELL, 
IL.S.l Senior Commissioner. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9th day of November 1987. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
Universal Constructions and Pindan Constructions. 

No. C625 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD 

No. 20 of 1973. 
Various Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
4th day of November 1987. 

Order. 
HAVING heard Mr Matt Keogh on behalf of the appli- 
cant and Mr Paul Davis on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978, the Earthmoving and Construction Award 
No. 10 of 1963 and the Engine Drivers (Building and 
Steel Construction) Award No. 20 of 1973, as 
amended, employees who are employed by the 
respondents on the Army Training facility site, 
Swanbourne, shall be paid a site allowance of 50 
cents per hour for each hour worked in lieu of all 
allowances for work associated with the following 
conditions — wind-driven sand, glare, exposure to 
elements, heat in summer and distance to amenities. 
The free issue of safety boots and protective 
clothing shall be supplied pursuant to the terms of 
reference of the WA Dispute Settlement Procedure. 

This Order shall operate from the commencement 
of building work on CBQ site and the indoor firing 
range site and shall terminate upon completion of 
these projects. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 

and 
Building Management Authority. 

No. C845 of 1987. 

ENGINEERING TRADES (GOVERNMENT) 
AWARD 1967 Nos. 29, 30 and 31 of 1961 

and No. 3 of 1962. 
Various Construction 
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Order. 
WHEREAS a conference was held in Perth on the 12th 
day of November 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Engineering Trades (Government) Award 1967 Nos. 
29, 30 and 31 of 1961 and No. 3 of 1962, as 
amended, employees who are employed by 
Respondent on the Community Centre Site, 
Whitfords shall be paid a site allowance of 65 cents 
per hour for each hour worked in lieu of all 
allowances for disabilities on that site. 

This Order shall operate from the commencement 
of work on site and shall terminate on completion of 
work on the project. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 

and 
Building Management Authority. 

No. C846 of 1987. 

ENGINEERING TRADES (GOVERNMENT) 
AWARD 1967 Nos. 29, 30 and 31 of 1961 

and No. 3 of 1962. 
Various Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
12th day of November 1987. 

Order. 
WHEREAS a conference was held in Perth on the 12th 
day of November 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Engineering Trades (Government) Award 1967 Nos. 
29, 30 and 31 of 1961 and No. 3 of 1962, as 
amended, employees who are employed by 
Respondent on the Ocean Reef Primary School Site, 
Ocean Reef shall be paid a site allowance of 50 cents 
per hour for each hour worked in lieu of all 
allowances for disabilities on that site. 

This Order is subject to any appeal made to the 
Australian Commission and subject to this 
provision shall take effect from the commencement 
of work on site and shall terminate on completion of 
work on the project. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
12th day of November 1987. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 

and 
EEC Pty Limited and Westair Pty Limited. 

No. C633 of 1987. 

ELECTRICAL CONTRACTING INDUSTRY 
AWARD 1979 No. R22 of 1978. 

AIR CONDITIONING AND REFRIGERATION 
INDUSTRY (CONSTRUCTION AND SERVICING) 

AWARD No. 10 of 1979. 
Various Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
12th day of November 1987. 

Order. 
WHEREAS a conference was held in Perth on the 12th 
day of November 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 No. 
R22 of 1978 and Air Conditioning and Refrigeration 
Industry (Construction and Servicing) Award No. 
10 of 1979, as amended, employees who are 
employed by Respondents on the South Lake 
Shopping Centre Site shall be paid a site allowance 
of 70 cents per hour for each hour worked in lieu of 
all payments for work in confined space, dirty work, 
fumes, wet underfoot and second hand timber. 

This Order shall operate from the commencement 
of work on site and shall terminate on 31 December 
1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 

and 
Hayward Intallers and Air Conditioning 

Professionals. 
No. C634 of 1987. 

ELECTRICAL CONTRACTING INDUSTRY 
AWARD 1979 No. R22 of 1978. 

AIR CONDITIONING AND REFRIGERATION 
INDUSTRY (CONSTRUCTION AND SERVICING) 

AWARD No. 10 of 1979. 
Various Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
12th day of November 1987. 

Order. 
WHEREAS a conference was held in Perth on the 12th 
day of November 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 No. 
R22 of 1978 and Air Conditioning and Refrigeration 
Industry (Construction and Servicing) Award No. 
10 of 1979, as amended, employees who are 
employed by Respondents on the Ocean Reef 
Shopping Centre Site shall be paid a site allowance 
of 80 cents per hour for each hour worked in lieu of 
all payments for work in confined space, dirty work, 
fumes, wet underfoot and second hand timber. 

This Order shall operate from the commencement 
of work on site and shall terminate on 31 December 
1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth 

and 
Elcos Pty Limited. 
No. C793 of 1987. 

Electricians Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
12th day of November 1987. 

Order. 
HAVING heard Mr L. Clark on behalf of the applicant 
and Mr C. Gindle on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the employees of the Respondent be paid 
three hours' pay for the 18th day of September 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C555 of 1987. 

Between Australian Institute of Marine and Power 
Engineers WA Union of Workers, Applicant and 
Board of Management, Royal Perth Hospital, 
Respondent. 

Order. 
HAVING heard Mr M. Boorman on behalf of the appli- 
cant and Ms M. Kuhne on behalf of the respondent, and 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 2363 67 W.A.I.G 

by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the Marine and Power Engineers (Shift 
Engineers) Royal Perth Hospital Agreement No. 24 
of 1967 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the date hereof. 

Dated at Perth this 20th day of November 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Clause 6.—Rates of Pay: Delete this clause and insert 

in lieu the following: 
6.—Rates of Pay. 

(1) Shift Engineers shall be paid the following 
total rates:— 

Per Annum 
$ 

First Year 27 831 
Second Year 28 683 
Third Year 29 551 
Fourth Year 30 381 
Fifth Year 31263 

(2) The various rates of pay contained in this 
agreement shall be varied automatically to conform 
with any variations which may be made from time to 
time in the equivalent salary rates applying to 
officers employed under the provisions of the 
Hospital Salaried Officers Award No. 39 of 1968. 

(3) A worker relieving shift engineers shall be paid 
in accordance with the aggregate period of his 
service with the employer, provided that any period 
of relieving of less than three months shall not be 
counted. 

CONFERENCES — 
Matters referred — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — dispute referred for arbitration. 

The Association of Draughting, Supervisory and 
Technical Employees Western Australian Branch 

and 
Mt Newman Mining Co Ltd. 

No. CR366 of 1987. 

Supervisors Mining — Iron 

COMMISSIONER J.F. GREGOR. 
3rd day of November 1987. 

Employee discipline — contract of employment — 
warning for use of industrial action — argued that 
conduct was at direction of the organisation and 
individuals should not be penalised — held the 
employees not warned — the documentation placed 
on their records merely a recitation of the facts — 
application dismissed. 

Reasons for Decision. 
THE COMMISSIONER: On 7 July 1987 a conference 
was held between the parties to discuss a dispute between 
them over what the applicant said were warnings that had 
been placed on the personal files of five of its members. 
At the conclusion of the conference the matter had not 
been settled by agreement and with the consent of both 
of the parties the Commission referred the matter for 
hearing and determination under section 44 of the 
Industrial Relations Act 1979. The matter of reference 
was simple, it being that the union sought an order on the 
company to have final warning letters on five employees' 
personal files removed. The respondent took the position 
that no such order should issue. 

On 15 October 1987 the matter came on for hearing in 
Perth and before tracing the submissions of Mr 
Beedham, who appeared on behalf of the applicant 
union, it would be useful in view of what follows in these 
Reasons to record the text of the letter — 

At the Port Manager's request you were present at 
a discussion in his office on 27 February 1987. He 
expressed his and the Company's view that strike 
action taken in accordance with the resolution of the 
ADSTE meeting on 25 February 1987 was totally 
unacceptable and designed to intentionally damage 
the Company. Your action of striking on 26 
February 1987 was specifically referred to by the 
Port Manager as unacceptable behaviour. Subse- 
quent to the discussions with the Port Manager, you 
again went on strike on 27 February 1987 despite his 
request that you not do so. 

As a consequence of your action two vessels 
which were at our wharf partially loaded were pre- 
vented from being loaded on that shift, resulting in 
delays to their departure and affecting our 
reputation as a reliable supplier. Several trains in 
our Port Yard ready for dumping were also pre- 
vented from being dumped, causing further 
disruption to our operations. The Company 
attempted to arrange further discussions with you 
after you went on strike but we understand you were 
unavailable to participate in those discussions. 

Your engagement in action of the type displayed 
on 26 and 27 February amounts to: 

(a) A breach of the Agreement registered in 
the Industrial Relations Commission to 
which ADSTE and this Company are 
party. 

(b) Activity inconsistent with your position as 
a staff employee. 

(c) A repudiation of your contract of 
employment. 

Further, I point out that the action you have 
engaged in is unnecessary and inappropriate in view 
of the fact that your grievance with respect to 
removal of a ceiling on shift penalties is the subject 
of an application which ADSTE has filed in the 
Industrial Relations Commission. 

You have previously been advised by the Port 
Manager that your strike action is totally unaccept- 
able to the Company. You are hereby instructed not 
to engage in further strike action, (sic) 

(Extract from Exhibit Bl) 

The Commission was told that an identical letter had 
been sent to five members of the applicant, the letter 
being over the signature of Mr W.D. Wallwork who is 
the Area Manager for the respondent company at Port 
Hedland and who is the senior officer of the company 
resident at Port Hedland. Mr Beedham submitted that 
the sequence of events which led up to the issue of the 
letter commenced in 1986 when his organisation served 
on the company a limited log of claims which dealt with 
the removal of inconsistencies between remuneration of 
staff employees and that of blue collar employees. There 
were negotiations around that log of claims, but the 
successful resolution of them was interdicted because the 
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company was already undertaking a management salary 
review and his organisation was told that the matters 
raised would be given consideration during the overall 
review. As it turned out, when the review was announced 
in December 1986, it appeared to ADSTE that the new 
policy had not addressed the issues concerning shift work 
and a grievance was lodged under the then existing 
disputes procedure. Discussions were held with the 
company on the grievance in December 1986 and 
eventually the matter went before the Industrial 
Relations Commission constituted by Chief 
Commissioner Collier on 29 January 1987. 

The company's responses to the applicant following 
that conference were not satisfactory and on 25 February 
a meeting took place of the Association's shift work 
members. A motion was there carried that the shiftwork 
members would be taking 16 pay hour strikes per 
fortnight in support of their grievance concerning the 
introduction of the ceiling on penalty rates. In due course 
the industrial action occurred and this resulted in a 
meeting between the five ADSTE members concerned 
and their management on Friday 27 February. At the 
meeting the Port Manager advised them of his non- 
acceptance of their behaviour and requested that they 
not take any further strike action. Apparently, despite 
this request a stoppage of work occurred during their 
shift and they again left the site. A further meeting with 
management occurred on 28 February concern was then 
given the letter which has been reproduced previously in 
these reasons. It is Mr Beedham's submission that this 
history is indicative that the dispute has been wrongly 
categorised by the respondent, who he says, has seen the 
actions of the ADSTE members involved in the context 
of them being actions of individuals, when to the 
contrary, they were part of an orchestrated and universal 
action of the union itself. The action had been publicised 
and controlled in a way which was not suggestive of 
independent conduct by a small group of people or 
individuals. It was, on examination, a protest by a group 
of people who believed that the company had altered 
their conditions of employment in a detrimental way and 
that they wanted to have the matter rectified. In short, 
the union's position was that it regarded the letters 
received by the individual members as warning notices. 
The implication, he says, which must be drawn from this 
proposition is that the five employees now feel that their 
continued employment in the company is at threat. 

On behalf of the respondent Mr Morrow argued that 
there was a complete refutation in the strongest possible 
terms that the company was out to victimise any staff 
member and its clear position was that no victimisation 
had taken place. He then went on to examine the 
chronology of events and although there had been no 
great difference with Mr Beedham on sequence, he drew 
different inferences from what had occurred. He pointed 
out that, as far as the company was concerned, the union 
meetings which took place on 25 February were 
unauthorised and not under the terms of the then existing 
Industrial Relations (Mt Newman Company Pty Ltd and 
Association of Draughting, Supervisory and Technical 
Employees) Agreement 1986. He noted that prior to 25 
February there had been an application made by the 
Association on its grievance concerning ceiling rates on 
shift penalties and that the dispute had been notified with 
the Commission for the purpose of seeking a solution 
through that avenue. The company had been so 
disturbed about the Resolution that had come from the 
meeting of the union that it had addressed a general 
circular to all of its staff in which it outlined its very 
serious concern at the turn of events (Exhibit B8). In 
further submissions direct reference was made to 
meetings which took place between the company officers 
and individuals who had taken part in industrial action. 
In addition to the discussion which had been held with 
the five ADSTE members on 27 February 1987, he also 
drew attention to a similar discussion between company 
officials and eight other members of the Association 
which occurred on 28 February 1987. Apparently there 
was a difference in the attitude by the ADSTE members 

involved in the two meetings because those members who 
attended the 28 February meeting did not take further 
industrial action. He said that the meetings which were 
recorded in the notes in Exhibits M3 and M4 were 
important because they demonstrate that the company 
had been at pains to tell its employees that they should 
not go on strike again and explained to them the serious 
and detrimental effect on the company's operations. In 
addition, the company's great concern over the actions 
of staff officers was made clear, particularly from the 
point of view of the effect that may have on their 
standing as supervisors in the eyes of the rest of the 
workforce. 

In further submissions Mr Morrow detailed the actions 
taken by the Area Manager, Mr Wallwork, on the matter 
saying that he had made it clear to the employees that he 
was formerly instructing them, both verbally and in 
writing, not to engage in strike action. He drew to their 
attention their contract of employment. He had told 
them that never before had the company faced strike 
action from staff and that he and the company found 
their action totally unacceptable. The nub of Mr 
Morrow's submission though, was that the company 
strongly refuted the allegation that the letters which had 
been given to the five members of ADSTE were in 
anyway unfair or amount to victimisation of them as 
individuals. At no time did the company single out 
anyone for special treatment. The letters were no more 
than a record of information that was conveyed to the 
employees at counselling sessions which senior officers 
of the company had conducted. They were not seen as 
disciplinary notices at all, they do no more than reflect 
the verbal instructions and advice that was conveyed by 
the Mr Wallwork to the employees and do not constitute 
a disciplinary notice or, by implication, a warning notice 
as was interpreted by the Association. 

The respondent's submissions were supported by 
evidence from Mr Warnock who is the Port Super- 
intendent and who conducted the counselling sessions 
with the employees involved. In addition, the Area 
Manager, Mr Wallwork gave evidence of his involvement 
in the matter. There is no need to recite the evidence 
given by them as it is in the most part, in confirmation of 
the submissions made on behalf of the respondent. 
Suffice to say, that it confirms the substance of those 
submissions. 

As I understand it the union's complaint is that the 
documentation received by the five of its members who 
were involved in a stoppage of work, instituted as a result 
of a general decision of the membership, constitute 
warnings in the sense normally accepted in industrial 
relations parlance. It is therefore necessary to examine 
the letter itself against the background of the events 
detailed in the argument. 

There has been considerable documentation submitted 
in evidence and therefore it is not difficult to trace the 
events through their sequence. I accept the proposition 
of the applicant that the Association had, in its Port 
Hedland Branch, made decisions which should have 
indicated to the respondent that industrial action would 
commence. This proposition is not disputed by the 
respondent employer. However, my careful examination 
of the words in the letter do not convince me that the first 
four paragraphs are anything more than a recitation of 
the events which occurred. The conclusions in placita (a), 
(b) and (c) of the fifth paragraph are open given the 
events. The sixth paragraph is an expression of opinion 
concerning the appropriateness of the action and the last 
paragraph does no more than register the company's 
disapproval of the action and confirm a verbal instruc- 
tion that no further strike action should take place. 

It is not unreasonable for the company to instruct an 
employee not to engage in any further strike action. The 
letter does not go on further to specify the repercussions 
of continued strike action and to that extent I cannot see 
that the letter can be described as a warning in the 
normally accepted sense. Any Order to remove the letters 
from the personal files would not destroy the historical 
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record which is contained in other papers held by the 
company and therefore there will be no erasure of the 
facts. An Order of Commission as sought by the 
applicant will not achieve the aims described in its 
submissions. 

It is necessary that I deal with one further aspect 
because in his submissions Mr Beedham drew attention 
to a conference pursuant to section 44 of the Act which 
had been conducted on 3 March 1987 by the Commission 
as constituted. During this conference I made a 
recommendation which included, amongst other things, 
a suggestion to the company to rescind the letters issued 
to the five ADSTE members on 28 February 1987. I 
assume that the contents of the letters referred to in that 
recommendation are the same as in the letter which is the 
subject of debate in the instant case. Lest it be thought 
that there be some inconsistency between that recom- 
mendation and the decision of the Commission in this 
matter I make the following observations. The Commis- 
sion in its conciliation function makes recommedations 
designed to resolve disputes with expedition. Issues 
which are presented to it in conference, sometimes super- 
ficially, when taken in context with other factors then 
present can result in recommendations made in an 
attempt to resolve a particular dispute which are for that 
moment reasonable. That is not to say that when an 
individual recommendation is subject to detailed con- 
sideration as in this case, that a different conclusion may 
not be drawn. It is obvious that the Commission's level 
of knowledge about the particular issue is enhanced 
when detailed submissions are made about it and, in any 
event, in arbitral proceedings there is an obligation on 
the Bench to apply close scrutiny to the rights and 
obligations of the parties. In this instance, I have found 
that the employer is not breaching any right when it gives 
to its employees a chronology of events about which it is 
concerned particularly when the letter is not in the nature 
of a warning as is generally accepted in industrial 
relations terms. 

Appearances: 
Mr Beedham appeared for the Applicant. 
Mr G. Morrow appeared with Mr W. Wallwork and 

Mr Warnock for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — dispute referred for arbitration. 

The Association of Draughting, Supervisory and 
Technical Employees, Western Australian Branch 

and 
Mt Newman Mining Co Ltd. 

No. CR366 of 1987. 

Supervisors Mining — Iron 

COMMISSIONER J.F. GREGOR. 
6th day of November 1987. 

Order. 
HAVING heard Mr J. Beedham on behalf of the appli- 
cant and Mr G. Morrow on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — matter referred re dismissal. 

Newmont Australia Ltd 
and 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers. 

No. CR677 of 1987. 
Mine Worker Mining/Gold 

COMMISSIONER J.F. GREGOR. 
12th day of October. 

Termination of employment — dismissal — conflict in 
vital evidence — held worker entitled to presump- 
tion on his version of events — re-employment 
ordered. 

Preliminary Reasons for Decision. 
THE COMMISSIONER: At the conclusion of 
proceedings I told the parties that I would consider the 
issues raised in the debate before me and that I may issue 
a statement in advance of my Reasons for Decision. I 
have considered the appropriate course of action that I 
should take and what follows is a statement which is 
designed to advise the parties of the reasoning for my 
proposed resolution for this dispute. I intend to 
adumbrate the detail in Reasons to be published later. 

Viewed from one perspective, I have heard what could 
be described as a litany of complaints concerning the 
behaviour of Peter Brewer. He is said by a series of 
Supervisors to be almost incapable of receiving and 
executing reasonable directions, he is wilful in 
disobedience, he, when challenged, is said to be capable 
of responding in an irate and abusive way. Management 
says in effect that he is the antithesis of the model 
employee, that his presence is destructive to harmony 
and good order on the property and that his redeeming 
features are so few that in no way do they tip the balance 
of retaining him in employment in his favour. Further, 
they say that they have tried by counselling, by warning 
both informal and formal to change his behaviour and 
have failed. Even the Supervisors called in his support 
were not prepared to make a positive commitment on his 
behalf. All the other witnesses could attest is that they 
believed Mr Brewer has community support. 

The other view of the picture is provided by Mr Brewer 
and he alone. He articulates his own case eloquerltly. He 
says that all he wants to do is work, but he wants to do so 
in what he says is the most efficient and effective way. 
Often his way differs from management's. When 
directions are given to him to work in a manner different 
to that which he sincerely believes is right, then he admits 
to frustration. He obviously does not suffer those who he 
considers to be fools gladly. He says though that central 
to his problem is his relationship with the Mill Foreman 
Mr Giles. He has no faith in him, he says he lacks probity 
and if he did not the current situation would not have 
occurred because Mr Giles would admit that he provoked 
him (Brewer) into abuse by offering even worse abuse. 
Since this occurred Mr Brewer has had a continually 
deteriorating relationship with him, but importantly, the 
main proportion of the problems can be sheeted back to 
this incident. Even then, the litany of bad behaviour 
described by the management is exaggerated. What has 
occurred is a series of minor incidents that hardly deserve 
the attention of mature adults. 

The adjudication of this matter is extremely difficult. 
I have no doubt that management has been well-meaning 
in its attempts to come to terms with the undoubted 
management problem created for it by Mr Brewer's very 
independent approach to his duties. They have 
counselled him and warned him and eventually they 
dismissed him summarily. The circumstances in which 
they did so are questionable in a legal sense, but are not 
germane to the determination of this matter which is 
concerned with the fairness of the action. 

57841-11 
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What has happened though is that there is a claim that 
fundamental to the whole matter is the question of 
provocation. I have heard both of the witnesses, that is 
Mr Brewer and Mr Giles. They both appear to me to be 
honest men who have not breached their oath and in 
other circumstances I would look to other witnesses for 
corroboration, but there are none. This is a situation 
where independent testimony in confirmation would be 
necessary. In its absence I understand the rule is that Mr 
Brewer is entitled to a presumption that his version is 
correct. (See Halsbury's Laws of England — Third 
edition Vol 10 pp. 460 and 462.) 

The question is, does it now follow that he is entitled to 
a similar presumption in the incidents which followed the 
provocation. I think not because he admits that the 
incidents occurred, however at the same time he says that 
they are minor and childish. 

Mr Brewer has in the past suffered a serious 
misapprehension as to his duties to his employer. It is not 
for him to say how the work is to be done, it is not for 
him to become irate. His duty is to work as directed. 
However, in his evidence today he showed, and I believe 
that he is sincere, that he understands that if he is to work 
at this place that he must curtail his own thoughts and 
desires and work as directed. 

Any sensible management takes note of the intelligent 
suggestions of its workforce. There is a sensible manage- 
ment here and Mr Brewer is a very intelligent man. He 
could become a very useful member of the workforce 
here. 

I intend to give him one last chance by ordering his re- 
employment from 13 October 1987. The order will 
remain in force for a period of six weeks. If Mr Brewer 
commits misconduct during that period the order will not 
affect the employer's common law right to dismiss him. 
It will be up to the union to make a new application 
before the order expires if it wants the employment 
contract to continue. The Commission will only issue 
such an order if it can be convinced by evidence that Mr 
Brewer has become a useful employee able to accept 
direction and discipline. An Order will issue on 13 
October and the parties can speak to the minutes of that 
Order at that time. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — dispute referred. 

Newmont Australia Limited 
and 

Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers and Others. 

No. CR677 of 1987. 

Mine Worker Mining Gold 

COMMISSIONER J.F. GREGOR. 
13th day of October 1987. 

Order. 
HAVING heard Mr P. Cooke on behalf of the Applicant 
and Mr R. Parsons on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: 

(1) That notwithstanding the provisions of the 
Telfer Gold Mine (Production and Maintenance 
Employees) Award 1987, the Applicant employ Mr 
P. Brewer from 13 October 1987 until 24 November 
1987. 

(2) For the purpose of accrual of entitlements 
under the said award the employment ordered in (1) 
hereof shall be deemed to be continuous with the 
contract of employment terminated by the 
Respondent on 16 September 1987. 

(3) Nothing in this order purports to limit the 
right of the Applicant to dismiss Mr P. Brewer 
should he commit misconduct during the period 13 
October 1987 to 24 November 1987. 

(4) This Order shall have force and effect until 24 
November 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — matters referred re dismissal. 

Newmont Australia Ltd 
and 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers. 

No. CR677 of 1987. 

Mine Worker Mining/Gold 

COMMISSIONER J.F. GREGOR. 
9th day of November 1987. 

Termination of employment — dismissal — conflict in 
vital evidence — held worker entitled to 
presumption on his version of events — re- 
employment ordered. 

Reasons for Decision. 
THE COMMISSIONER: On 12 October 1987 I heard 
argument concerning this application at Telfer. At the 
conclusion of the case I adjourned to consider the 
matters that had been put to me. After I had done so I 
recommended the proceedings and delivered a judgment 
for which I issued the following Preliminary Reasons for 
Decision. 

"At the conclusion of proceedings I told the parties 
that I would consider the issues raised in the debate 
before me and that I may issue a statement in advance of 
my Reasons for Decision. I have considered the 
appropriate course of action that I should take and what 
follows is a statement which is designed to advise the 
parties of the reasoning for my proposed resolution for 
this dispute. I intend to adumbrate the detail in Reasons 
to be published later. 

Viewed from one perspective, I have heard what could 
be described as a litany of complaints concerning the 
behaviour of Peter Brewer. He is said by a series of 
Supervisors to be almost incapable of receiving and 
executing reasonable directions, he is wilful in 
disobedience, he, when challenged, is said to be capable 
of responding in an irate and abusive way. Management 
says in effect that he is the antithesis of the model 
employee, that his presence is destructive to harmony 
and good order on the property and that his redeeming 
features are so few that in no way do they tip the balance 
of retaining him in employment in his favour. Further, 
they say that they have tried by counselling, by warning 
both informal and formal to change his behaviour and 
have failed. Even the Supervisors called in his support 
were not prepared to make a positive commitment on his 
behalf. All the other witnesses could attest is that they 
believed Mr Brewer has community support. 

The other view of the picture is provided by Mr Brewer 
and he alone. He articulates his own case eloquently. He 
says that all he wants to do is work, but he wants to do so 
in what he says is the most efficient and effective way. 
Often his way differs from management's. When 
directions are given to him to work in a manner different 
to that which he sincerely believes is right, then he admits 
to frustration. He obviously does not suffer those who he 
considers to be fools gladly. He says though that central 
to his problem is his relationship with the Mill Foreman 
Mr Giles. He has no faith in him, he says he lacks probity 
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and if he did not the current situation would not have 
occurred because Mr Giles would admit that he provoked 
him (Brewer) into abuse by offering even worse abuse. 
Since this occurred Mr Brewer has had a continually 
deteriorating relationship with him, but importantly, the 
main proportion of the problems can be sheeted back to 
this incident. Even then, the litany of bad behaviour 
described by the management is exaggerated. What has 
occurred is a series of minor incidents that hardly deserve 
the attention of mature adults. 

The adjudication of this matter is extremely difficult. I 
have no doubt that management has been well-meaning 
in its attempts to come to terms with the undoubted 
management problem created for it by Mr Brewer's very 
independent approach to his duties. They have 
counselled him and warned him and eventually they 
dismissed him summarily. The circumstances in which 
they did so are questionable in a legal sense, but are not 
germane to the determination of this matter which is 
concerned with the fairness of the action. 

What has happened though is that there is a claim that 
fundamental to the whole matter is the question of 
provocation. I have heard both of the witnesses, that is 
Mr Brewer and Mr Giles. They both appear to me to be 
honest men who have not breached their oath and in 
other circumstances I would look to other witnesses for 
corroboration, but there are none. This is a situation 
where independent testimony in confirmation would be 
necessary. In its absence I understand the rule is that Mr 
Brewer is entitled to a presumption that his version is 
correct. (See Halsbury's Laws of England — Third 
edition Vol 10 pp. 460 and 462.) 

The question is, does it now follow that he is entitled to 
a similar presumption in the incidents which followed the 
provocation. I think not because he admits that the 
incidents occurred, however at the same time he says that 
they are minor and childish. 

Mr Brewer has in the past suffered a serious 
misapprehension as to his duties to his employer. It is not 
for him to say how the work is to be done, it is not for 
him to become irate. His duty is to work as directed. 
However, in his evidence today he showed, and I believe 
that he is sincere, that he understands that if he is to work 
at this place that he must curtail his own thoughts and 
desires and work as directed. 

Any sensible management takes note of the intelligent 
suggestions of its workforce. There is a sensible manage- 
ment here and Mr Brewer is a very intelligent man. He 
could become a very useful member of the workforce 
here. 

I intend to give him one last chance by ordering his re- 
employment from 13 October 1987. The order will 
remain in force for a period of six weeks. If Mr Brewer 
commits misconduct during that period the order will not 
affect the employer's common law right to dismiss him. 
It will be up to the union to make a new application 
before the order expires if it wants the employment 
contract to continue. The Commission will only issue 
such an order if it can be convinced by evidence that Mr 
Brewer has become a useful employee able to accept 
direction and discipline. An Order will issue on 13 
October and the parties can speak to the minutes of that 
Order at that time." 

On 13 October the Speaking to the Minutes of the 
proposed Order occurred. Neither of the parties asked 
for any change to the format or content and a final Order 
then issued. 

My Preliminary Reasons for Decision show that I had 
the intention of adding further to the detail later. 
However, I have since given the matter some considera- 
tion and have decided that the preliminary reasons 
adequately describe the process by which I reached my 
conclusion and I therefore do not intend to add to them. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — Reference of Dispute. 

The Australian Builders' Labourers' Federated Union 
of Workers — Western Australian Branch 

and 
Multiplex Construction Pty Ltd. 

No. CR124 of 1987. 

Construction Employees Building and 
Construction Industry 

MR SENIOR COMMISSIONER G.G. HALLIWELL. 
19th day of August 1987. 

Redundancy — Redundancy agreement — Condition of 
employment — Building Industry (Code of 
Conduct) Act 1966; Code of Conduct (Obligations 
of Employers) 1986 — Withdrawal from agreement 
by one party — Wage Principles — Arbitrated — 
Status quo to be maintained. 

Reasons for Decision. 
SENIOR COMMISSIONER: The matter referred for 
hearing and determination pursuant to section 44 of the 
Act is as follows:— 

The Claimant Union claims the continuation of 
redundancy payments to employees engaged to 
work on the Respondent's building sites, in 
accordance with Clause 11 of the Industrial 
Agreement between Multiplex Constructions Pty 
Ltd on the one part and the Australian Building 
Construction Employees and Builders' Labourers' 
Federation (WA Branch) on the other part, dated 
the 5th day of December 1984. 

The Respondent objects to and opposes this 
claim. 

The basis of the claim was expressed by Mr Billing (for 
the claimant) as follows:— 

The matter which was referred from the con- 
ference held as a result of application C124 of 1987 
was for the continuation of Clause 11 of an agree- 
ment that the BLF and Multiplex had entered into 
on 5 December 1984, that is, as is attached to the 
statement of claim by the union. There is a signed 
and dated copy of the agreement dated 5 December 
1984. However, on seeking further advice and 
speaking to the persons who were involved in 
negotiations prior to the agreement being estab- 
lished, the agreement goes somewhat further back in 
time than 5 December 1984 and it was in 1982 where 
negotiations between the company and the New 
South Wales branch of the federation reached 
agreement that there should be a severance 
pay/continuity of employment provision within the 
Multiplex agreement. 

The company from then had discussions with the 
officials of the ABLF and the state branch of the 
BLF in Western Australia and it was agreed by the 
company that the provisions that were inserted in 
the New South Wales agreement would be flowed 
on the Western Australia. It was not until 5 
December 1984 that it was actually incorporated in 
the agreement and signed by both parties. I have a 
letter which was forwarded to us reflecting the 
intentions of the company in relation to the New 
South Wales union, a letter dated 14 February 1983 
addressed to Mr S. Black, the secretary of the 
Builders' Labourers' Federation in New South 
Wales. I tender for the Commission's information 
that letter. 

In evidence we will bring out that the agreement 
has some long standing prior to late 1984. 

The problem of redundancy and unemployment 
between jobs is a way of life in the building 
construction industry and it was in this tenor that in 
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early 1983 the company and the union entered into 
the agreement to try and counter that problem. 

These agreements were entered into to create 
some sort of stability in terms of industrial relations 
between the building unions and Multiplex. They 
were also entered into to provide some stability of 
working conditions for employees on those 
projects. We are not confined in any way to any 
particular projects. They were confined to 
employment with the company and employment 
with the employers who contracted to do work on 
Multiplex's projects. 

The agreement, in fact, was entered into or was 
certainly applied prior to the October 1983 national 
wage case decision. 

(Emphasis Added) 
The respondent's view of the matter is best described 

in Mr Dobson's words:— 
That document, sir, goes to indicate the attitude 

of the company Multiplex Constructions to the con- 
tinuing situation of what is termed the Multiplex 
agreement. It clearly indicates that, so far as 
projects currently being undertaken are concerned, 
monetary allowances will continue to be applied 
until the end of those particular projects, but with 
regard to any work commenced after 29 August 
1986 then that agreement is at an end. 

In fact, in part the letter of 25 November indicates 
that the renegotiation or the withdrawal from the 
agreement was based on what has been termed the 
code of conduct or the appearance of the code of 
conduct so far as the building and construction 
industry is concerned. 

I might say at the outset, sir, that that is, so far as 
our position is concerned, really just the catalyst so 
far as the company is concerned; it does not mount 
its views totally upon the code of conduct. It does 
believe, however, that it was the circumstances that 
have occurred generally in the industry which went 
to combine to form its decision that it ought to no 
longer continue to certainly make the provision of 
redundancy pay. 

I might indicate that the government has verbally 
advised the company that the code must be followed 
and that, in fact, the following of the code will be 
monitored by the government and we are of the 
understanding, sir, that breaches of the code will 
lead to action being taken by the government and 
that that action is not simply confined to the 
employer himself but also can be directed at the 
client. Should he substantially be in breach of the 
code of conduct we believe that he may well be at 
risk of government tenancies in the various building 
projects. 

We have pointed out to you that whilst the 
catalyst to the change in attitude by Multiplex 
Constructions was the code of conduct, that is not in 
total. 

The attitude of the Trades and Labor Council of 
Western Australia, intervening as a section 50 party, was 
that the decision to discontinue a payment made 
pursuant to an unregistered agreement was ultra vires the 
wage principles presently in force. The Trades and Labor 
Council contended that:— 

The Trades and Labor Council's position is 
simply that during the operation of the wage fixing 
principles which require a commitment from the 
unions not to pursue claims outside the centralised 
system, employers must likewise not seek to being 
about reductions in conditions outside the system. 
This proposition has been argued by the TLC before 
in the 1983 and 1986 wage cases and it has been 
tested in two cases in this jurisdiction, the private 
hospitals' application for a reduction in penalty 
rates and the so-called junior wages case. 

It is quite clear from the position of the Trades 
and Labor Council that what is required is that any 
change to worsen conditions must be argued in the 
context of the changes being necessary and to the 
advantage of the employees concerned, and it would 
seem to the Trades and Labor Council, without the 
benefit of knowing the detailed matters involved 
here, that the onus is on the company to show that 
the employees concerned will, on balance, be 
advantaged by the changes that are to take place. 

The Confederation of Western Australian Industry 
also intervening as a section 50 party cautioned the 
Commission as to the possibility of flow-on to the 
building industry elsewhere in Western Australia. 
Further, the Confederation of Western Australian 
Industry submitted that:— 

So that being the case the union here is not 
pursuing a matter which could be considered a 
standard. It is being asked here to ratify a private 
agreement between the parties which has since been 
the subject of a letter of withdrawal by the employer 
party to it. So I think that the Commission must 
apply itself to that principle of conditions of 
employment and the Commission can only do so 
provided that the cost implications of the applica- 
tion are both directly and through flow-on, and 
subject to the second tier. 

More importantly we would put it as a second 
course of action that because of the very grave 
ramifications of the Commissions ratifying such a 
claim in this state, which as you know has seen an 
industry which is prone to disputation, it be referred 
to the Commission in Court Session under section 
27 (1) (t) of the Act, because of not only the grave 
ramifications to industrial peace in the building and 
construction industry, but more particularly in light 
of the fact that in our view the claim breaches the 
wage indexation guidelines which were brought 
down by this Commission on 25 March 1987. 

The Commission has before it a claim that a mutually 
agreed condition of employment which has operated in 
favour of employees of the respondent since approxi- 
mately March 1983 should be maintained in operation by 
order of the Commission for future projects undertaken 
by the respondent. The clause in issue is Clause 11 of the 
unregistered agreement and is as follows:— 

11. Redundancy Payments: 
(a) The following conditions regarding 

Redundancy Pay and continuity of employment 
shall apply:— 

(i) Should any employee of Multiplex have 
his employment terminated on any project 
by virtue of his being redundant to the 
Company's over-all labour requirements, 
then the employee concerned shall be paid 
on such termination a total amount of 
$25.00 for every week he has been 
employed by the Company, providing only 
that he has been employed by Multiplex 
for a minimum period of four weeks. 

(ii) Should any employee of a subcontractor 
have his employment terminated during 
the currency of any Multiplex project on 
which he is engaged by virtue of his being 
redundant to his employer's labour 
requirements, then the employee 
concerned shall be paid on such termina- 
tion a total of $25.00 for every week he has 
been employed by the subcontractor on 
that project, providing only that he has 
been employed on that site by that 
employer for a minimum period of four 
weeks. 

(iii) It is recognised that in the event of a 
subcontractor's employees becoming 
redundant within 13 weeks of his transfer 
from a Multiplex project, then he shall be 
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entitled to severance pay as per (ii) above 
on production to the Union of evidence to 
that effect. 

Thus the existing position is that employees of the 
respondent will receive the accumulated payment if they 
become redundant to labour requirements at the con- 
clusion of current building projects. However, if the 
employees "move on" without a break in service to a 
"new" building project of the respondent there would be 
no further accrual of the redundancy payment. 

The above provisions 1 and 2 are virtually identical 
with the agreement reached between Multiplex and the 
then Buflders' Labourers' Federation New South Wales 
Branch as tendered to the Commission, expressed in a 
letter dated 14 February 1983. Both the agreements were 
apparently in operation prior to the October 1983 
National Wage Case Decision of the Australian 
Conciliation and Arbitration Commission. 

In considering the question of the operation of the 
wage fixation principles upon the matter in issue it is 
plain that the agreement had provided a condition of 
employment to all employees of the respondent members 
of the applicant union for a period of some four years. 

In the 1983 State Wage Case (63 WAIG 2207) the 
Commission in Court Session stated inter alia-.— 

On the question of commitment to the principles 
the TLC strongly urged that we should seek from 
employers 

a public and unequivocal commitment. . . that 
in the light of the Trade Union movement 
indicating an intention to observe the principle 
of no extra claims, employers will not seek to 
initiate pernicious claims to decrease working 
conditions. 

(Transcript p. 17) 
Though we recognise the rationale behind the 

request we do not think it is practicable to insist on 
such a commitment. Indeed, we think that it may 
well be against the best interests of unions and their 
members to do so. However, apart from the fact 
that the unions may be reasonably confident that 
"pernicious" claims, even if made, would be 
unlikely to be granted by the Commission, the 
Commission recognises the propriety of subjecting 
to tests of a kind similar to those which will apply to 
claims by unions during the duration of the 
principles, any claim by an employer to worsen 
conditions. As a general rule we think that any such 
claim by an employer during that period ought to be 
refused unless the proposed changes are shown to be 
necessary and are, on balance, to the advantage of 
the employees immediately concerned. 

(Emphasis Added) 
In 1984 the Commission reiterated that the above 

quoted position remained (66 WAIG 1141) stating inter 
alia:— 

We have been given no reasons in these proceed- 
ings why the 1983 statement of the Commission in 
Court Session is no longer appropriate and we 
propose to re-endorse it. . . 

Finally in the 1987 State Wage Case (67 WAIG 435 at 
438) the Commission in Court Session stated:— 

We are mindful also of the view of the Australian 
Commission that employers should not be 
prevented from making applications to change 
existing principles although it stressed that a strong 
case would need to be established before existing 
award provisions would be reduced whether those 
provisions were introduced by consent or 
arbitration. 

However, we see no reason to change the views on 
this subject expressed by the Commission in Court 
Session on several occasions since 1983. The general 
rule may be departed from for good and cogent 

reasons but a pernicious claim from an employer 
could be fatal to the delicate fabric of the package 
and will not be entertained in this Commission. 

(Emphasis Mine) 
The claim presently before the Commission may be 

fairly categorised as one for the continuation of an 
existing condition of employment and thus it does no 
violence to the existing wage fixation principles of this 
Commission. I am reinforced in this conclusion by the 
recent comments in a unanimous decision of the Full 
Bench of this Commission on a not dissimilar issue 
(Decision unreported Appeal 506 of 1987 decision dated 
3 August 1987) wherein the following appears:— 

Applying this test to the circumstances as he 
found them the learned Commissioner considered 
the proposed alteration was not contrary to the wage 
fixing principles because in reality it represented a 
restoration of a condition of employment which had 
previously existed by mutual arrangement, hence 
the union members would receive no greater benefit 
than before and no additional cost would be 
involved. 

Put shortly there is in our view no relevant error 
established by Grounds 2, 6 or 7, which would 
entitle us to interfere with the judgment that a 
variation which would give effect to a practice which 
had been followed here and elsewhere in the 
particular industry would not be contrary to the 
wage fixing principles. We put aside for the moment 
the necessity to consider whether the previous 
arrangements did raise a valid expectation and 
whether the discontinuance of those arrangements 
was unfair, those matters we shall shortly turn to, 
nevertheless it appears to us that it was not at all 
inappropriate that Salmon C. should approach the 
question of whether the wage fixing principles were 
being controverted by considering the substantial 
effect of a variation of the industrial agreement, 
given that in practical terms it would merely restore 
an arrangement which had previously existed. 

(Emphasis Added) 
In the present case the condition of employment in 

issue has not in some four years flowed elsewhere in the 
building industry and its continuation if justified on 
merit, provides no grounds at all for flow on now. I turn 
now to consider the merits of the claim. 

The major reason advanced by the respondent for not 
continuing with the agreement on new or future projects 
is that it would be ultra vires the Building industry (Code 
of Conduct) Act 1986 — Code of Conduct (Obligations 
of Employer's) 1986. As far as is relevant here that Act 
provides as follows:— 

General Industrial Conduct. 
3. Employers shall — 

(a) comply with the Conciliation and Arbitra- 
tion Act 1904, the Industrial Relations Act 
1979 Awards and agreements; 

(b) not engage in industrial action that is 
inconsistent with any such Award or 
agreement; 

(c) observe State and Federal Wage Case 
Principles; and 

(d) by their conduct — 
(i) promote goodwill in the Building 

and Construction industry; 
(ii) encourage and provide the means 

for conciliation with a view to 
amicable agreement, thereby pre- 
venting and settling disputes; and 

(iii) observe the principle objects set out 
in section 6 of the Industrial 
Relations Act 1979. 

Prima facie there is no prohibition in the legislation on 
the continuation of an agreement reached between an 
employer and a union although implicit in the legislation 
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is that the approval or ratification of such agreement by 
the appropriate Industrial Tribunal is necessary. 

In the present case, for the reasons given earlier herein, 
there would be no conflict with the present wage fixation 
principles if the agreement were to be continued and in 
those circumstances ratification by the Commission 
would be forthcoming. Thus it follows that there is 
insufficient weight in this submission to override the de 
facto "no reduction principle" of the Commission in 
Court Session. The second argument advanced, 
although not in any great detail is that' 'industrial peace" 
considerations which were to come about with the 
operation of the agreement (but not specified in it) have 
not been fully realised, particularly of recent times. 

Whatever those "industrial peace" considerations 
were, they should be spelt out within the agreement and 
honoured by the applicant union if the total package is to 
continue on foot. 

On balance the Commission concludes that an order 
should issue maintaining the hitherto status quo between 
the parties as the redundancy payment agreement has 
been an important condition of employment to-date. 

Finally, the setting aside in advance of redundancy 
payments has been approved as within the wage fixation 
principles by a joint sitting of the Australian Conciliation 
and Arbitration Commission (Coleman C.) and this 
Commission (Collier S.C.) (Print F4723) and (64 WAIG 
593). 

Appearances: 
Mr S.M. Billing appeared for the applicant. 
Mr T. Dobson appeared for the respondent. 
Mr R. Meecham intervened on behalf of the Trades 

and Labor Council. 
Mr D.M. Jones intervened on behalf of the Con- 

federation of Western Australian Industry. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — Reference of Dispute. 

The Australian Builders' Labourers' Federated Union 
of Workers, Western Australian Branch 

and 
Multiplex Construction Pty Ltd. 

No. CR124 of 1987. 

Construction Construction 
Employees 

SENIOR COMMISSIONER G.G. HALLIWELL. 
7th day of September 1987. 

Order. 
HAVING heard Mr S. Billing on behalf of the applicant 
and Messrs T. Dobson and R.D. Allen on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That employees of the respondent company who 
are terminated for any reason shall be entitled to 
receive a redundancy payment of $20.00 for each 
week of service calculated in accordance with the 
following provisions:— 

(1) For the purpose of this Order the service of an 
employee shall commence on 1 October 1987 or 
where the employee commences employment with 
the Respondent after that date the service shall 
commence from the date of engagement. 

(2)A week of service for the purpose of calcula- 
tion shall be a week Monday to Friday in which the 
employee is entitled to be paid wages by the 
respondent in respect of work performed on a con- 
struction site, and shall not include periods of 
unpaid leave or when the employee is on workers' 
compensation. 

67 W.A.I.G. 

(3) This Order is made subject to the applicant 
and its members abiding by the industrial relations 
commitments set out in Clause 7 of Exhibit A1 
tendered to the Commission on 7 September 1987. 
The rights of the respondent are totally reserved in 
the manner set out in Clause 7.6 of Exhibit Al, 
should those commitments not be adhered to. 

(4) This Order shall be revised when the industry 
redundancy scheme envisaged in Exhibit Al is 
established to provide that contributions shall be 
made to that scheme in lieu of the payments 
provided in this Order. 

(Sgd.) G.G. HALLIWELL, 
[L. S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — reference of dispute. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and 

Amalgamated Metal Worker and Shipwrights Union 
of Western Australia 

and 
W.J. Green and Company and Envar Pty Ltd. 

No. CR319of 1987. 

AND 

Electrical Trades Union of Workes of Australia 
(Western Australian Branch), Perth and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 

and 
Milec Electrical Services and Others. 

No. CR324 of 1987. 

Electrical, Refrigeration Electrical Contracting 
and Mechanical Tradespersons 

COMMISSIONER W.S. COLEMAN. 
1st day of October 1987. 

Site allowance — University of Western Australia and 
16 St George's Terrace — consistency required 
between building trades and electrical and metal 
trades — Principles of Wage Fixation — disabilities 
not comprehended by awards — application 
granted with exclusion of lift employees. 

Reasons for Decision. 
THE COMMISSIONER: The payment of site 
allowances at the rate of 55 cents per hour is claimed 
for electrical and metal tradesmen engaged on 
projects at 16 St George's Terrace, Perth (CR324 of 
1987) and at the School of Architecture, University 
of Western Australia, Crawley (CR319 of 1987). 
The claims are in line with the rate of site allowances 
determined by Palmer C. of the Australian 
Conciliation and Arbitration Commission for 
building tradesmen on these projects. 

The Applicant Unions, anticipating submissions 
from the respondents that the relevant awards 
already provided for disabilities experienced on 
projects of these types, reviewed the development of 
the Electrical Contracting Industry Award No. 22 of 
1978, the Refrigeration and Air-Conditioning 
Industry (Construction and Servicing) Award No. 
10 of 1979, the Lift Industry (Electrical and Metal 
Trades) Award No. 9 of 1973, and the Metal Trades 
(General) Award No. 13 of 1965. The provisions for 
industry allowances, construction allowances and 
special rates and provisions were detailed and 
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aligned with the appropriate entitlements under the 
National Building Trades Award and the Building 
Trade (Construction) Award No. 14 of 1978. Mr 
Benfell, for the Electrical Trades Union noted that 
"... it is difficult to demonstrate that the parties 
(to the Electrical and Metal Trades Awards) had a 
clear understanding of what particular disabilities 
the construction allowance was paid for. The one 
thing that does become clear though, is that the 
Commission from the very beginning saw the need 
to have metal trades employees paid the same con- 
struction allowance as the building trades employees 
when they were working on sites alongside building 
trades employees primarily on multi-storeyed and 
other buildings." (Transcript page 22) In the course 
of submissions Mr Benfell referred to the initial 
prescription of allowances in the Metal Trades 
(General) Award in 1966 (46 WAIG 707) and the 
adjustment to allowances for construction work in 
that award and in the Electrical Contracting 
Industry Award in 1977 whereby the Commission 
removed the "unfair discrepancy" which had 
developed between electrical and metal tradesmen 
on the one hand and building tradesmen on the 
other. The relativity of allowances for construction 
work on multi-storeyed buildings was restored with 
the Building Trades Award (57 WAIG 279). 

After establishing the relationship between allowances 
for construction work in the building trades and the 
electrical and metal trades, it was argued that the same 
consideration should be given to the applicant union's 
members on projects where the building tradesmen were 
in receipt of a site allowance. Just as the Building Trades 
Award had not accommodated the disabilities of the 
projects, the subjects of these claims, the electrical and 
metal trades awards were, in this respect, inadequate. 
The Applicant Unions acknowledged the heavy onus that 
is borne in such claims and which was expressed by the 
Commission in Court Session to be awarded only in 
exceptional circumstances, the proof of which lies upon 
the claimant [AMWSU and J.F. Thompson (WA) Pty 
Ltd (63 WAIG 1328)]. This requirement notwith- 
standing, it was submitted that the claims should succeed 
on the basis of industrial reality. The statement quoted in 
the Alexander State Library case (63 WAIG 1505) was 
referred to as expressing the guiding sentiment that: 

one of the best known causes of industrial unrest 
is the existence of different conditions of employ- 
ment for workers of the same type employed on 
work of essentially the same character. When such 
differences exist, no matter for how short a time, 
industrial unrest is generated and the longer the time 
that lapses before they are removed, the more likely 
it is that serious disputes occur (46 WAIG 707). 

Specific submissions were made on the genesis and 
development of the Lift Industry (Electrical and Metal 
Trades) Award No. 9 of 1973. It was argued that the lift 
industry allowance which is paid to tradesmen and their 
assistants who perform work in connection with the 
installation, servicing, repair and/or maintenance of lifts 
and escalators does not comprehend the disabilities 
associated with construction work as experienced on the 
project at 16 St George's Terrace. 

Mr McArthur, appearing for the AMWSU, supported 
the general submissions presented by Mr Benfell. He 
emphasised the objects of the Act and the thrust of the 
decision in the Alexander State Library case {supra). 

Mr Bibby had the carriage of the Respondents' case on 
the preliminary submissions. Stated shortly, he argued 
that it was encumbent on the Applicant Unions to 
ground the claims within the Principles of Wage 
Fixation. In line with the approach adopted by Gregor C. 
in a recent decision of the Full Bench of the Commission 
in appeal No. 237 of 1987 (as yet unreported) it was 
submitted that a claim for the payment of a site 
allowance could only be satisfied when the requirements 
of the Principles had been met by the application of the 
criteria set down by the Australian Conciliation and 

Arbitration Commission in the Sapri case (print F1957). 
An Applicant's failure to address the claims within those 
parameters would result in the onus not being 
discharged. The Respondents also drew support for an 
argument that the Electrical Contracting and Lift 
Industry Awards already provide for the disabilities of 
construction in the wage structure and industry 
allowances from a decision of Salmon C., as a member of 
the Full Bench of the Commission in the matter 
concerning an appeal against an order for the provision 
of a site allowance on a building project at Crawley 
[Milec Electrical Services and Another v. AMWSU and 
ETU (67 WAIG 331)]. 

Exhibit 1 tendered by the Applicant Unions details a 
sample of site allowances ratified by this Commission 
following agreement between the AMWSU and ETU on 
the one hand and the electrical contractors and 
companies engaged in lift installation and maintenance 
on the other. The information provided covers the period 
from 1985 to 1987. Those agreements on the payment of 
site allowances were found to conform with the 
principles enunciated by the Commission on Court 
Session in State Wage Cases over the period. It is to be 
noted that several of the companies, the Respondents in 
matters CR324 and CR319 of 1987 were, on a number of 
occasions, party to the agreements with the Applicant 
Unions detailed in Exhibit 1. From those agreements it is 
clear that for each particular project there was consensus 
between the parties that the relevant award did not 
adequately compensate the special factors or disabilities 
experienced on construction. Furthermore, in line with 
the submission from the Respondent Companies in the 
instant matters it must be accepted that those agreements 
satisfied the criteria set down in the Sapri case for that is 
the basis on which it is argued that the present claims 
must proceed. 

Turning to the projects at 16 St George's Terrace and 
at the University of Western Australia, both have been 
the subject of consideration by the Australian Concilia- 
tion and Arbitration Commission for the payment of site 
allowances under the National Building Trades 
Construction Award (No. C8063 of 1987 and No. C8064 
of 1987 respectively). Determination of claims for 
building tradesmen with the payment of an entitlement 
established that these projects come within the pattern 
required under the application of the Sapri case criteria 
and thereby satisfied the Principles of Wage Fixation. 
But there is in respect to building tradesmen. However, 
the projects themselves cannot take on a different 
dimension when the claims for electrical and metal 
tradesmen are considered unless there is a fundamental 
difference between the basis on which wages and 
allowances are structured for these workers and for 
building tradesmen; or that their role on the project is so 
much different from that of the building tradesmen. It is 
not the case with respect to the wage structure at least for 
the Metal Trades (General) Award No. 13 of 1965, the 
Electrical Contracting Industry (Construction and 
Servicing) Award No. 10 of 1979 and the Refrigeration 
and Airconditioning Industry (Construction and 
Servicing) Award No. 10 of 1979 when considering 
construction work, the payment of industry allowances 
and the incidents of site allowances. The position con- 
cerning the Lift Industry Award does not appear to be 
as clear cut. The industry allowance prescribed under 
that award has a development different from that which 
can be traced through that line from which the Metal 
Trades and Electrical Industry Awards evolved. Indeed, 
as Salmon C. noted in matter No. 1084 of 1986, the 
industry allowance is paid at the rate of $77.(X) per week. 
However, he did not venture a comment on the applica- 
tion of a site allowance other than to observe that in the 
first instance when the claim, the subject of that appeal 
was considered, nothing had been submitted to explain 
why the on-site disabilities were of a kind not already 
compensated for in the provisions of the Lift Industry 
Award. It is to be noted that from the information set out 
in Exhibit 1 that the Respondent Company in this 
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hearing has agreed to the payment of a site allowance on 
a previous occasion, presumably accepting that the 
industry allowance did not accommodate the special 
factors or disabilities encountered on that project. 

I cannot accept that the payment of the industry 
allowance under the Lift Industry Award prevents con- 
sideration of a claim for the payment of a site allowance. 
However, because of the particular nature of the 
industry allowance, it could well be that in some circum- 
stances a different threshold to that under the Electrical 
Contracting and Metal Trades Awards has to be estab- 
lished before a site allowance is payable. This may be 
dependent on the type of construction and the conditions 
that prevail on-site at the time the instaUation of the lift 
occurs. I cannot make a finding as to these issues on the 
claim with respect to the contract by Johns Perry Lifts at 
16 St George's Terrace, as at the time of hearing and 
when inspections were undertaken, no work had 
commenced on the lifts. 

The project at 16 St George's Terrace was considered 
to be "a bit marginal" with respect to the payment of a 
site allowance to building tradesmen, but after con- 
sidering all factors, an amount of 55 cents per hour was 
determined in lieu of all special rates. This Commission 
undertook an inspection of the site and those factors 
identified by Palmer C. in matter No. C8063 of 1987 
continued to be relevant. The focus of the electricians' 
claim involves the level of disabilities occasioned by the 
logistics of the refurbishing programme in a partially 
tenanted building which remains accessible to the public. 
There is said to be an additional burden associated with 
transporting material to work areas and the performance 
of duties in somewhat confined spaces. The electricians 
engaged on general power and light installations work 
with ceiling fixers in areas being refurbished and on the 
new construction on the front of the building. On 
occasions windows have not been refitted and some 
cutting of insulation mater? associated with the 
installation of air-conditioning ducting takes place in the 
work area. From the inspection it is apparent that there is 
some overlap of trades on various floors as co-ordination 
of the refurbishing programme is organised. Although 
the work areas are generally clear, some debris remains 
for cleaning up even when electrical and air-conditioning 
installations take place. This was the case during 
inspections and it would be unusual if that did not 
reoccur in refurbishing the 12 floors of office space 
under the programme of progressing three floors at a 
time. Of itself that does not create a significant disability. 
However the over-riding consideration with respect to 
electricians and metal tradesmen is the tightness of the 
site, inherent problems caused by the interface of the 
public and tenants in the building and the requirement to 
manhandle material. In the light of all factors submitted 
by the Applicant Unions, and after an assessment of the 
information presented by witnesses from the Respondent 
Companies, I have formed the view that the particular 
nature of the project warrants the payment of a site 
allowance as the disabilities experienced by electrical and 
metal tradesmen are not comprehended under the 
awards. As stated previously, I am not prepared to 
accede to the Unions' claim at this time with respect to 
employees who have yet to attend the site to work on the 
lifts. 

The project, the construction of the School of 
Architecture, University of Western Australia, has a 
value of $2.9 million. It comprises a three-level 
development and conforms with the style of other 
buildings in that area of the campus. Again, this project 
was the subject of the determination of the site allowance 
of 55 cents per hour for building tradesmen and was 
inspected by this Commission for the purposes of the 
claim by electrical and metal tradesmen. 

Electricians employed by the contractor providing 
power and lighting installations came on site at the 
commencement of the project. They have been engaged 
on connecting services to existing supplies, laying 
conduit, and working beside the building tradesmen 

while wiring the project. Metal tradesmen are installing 
eight air-conditioning units, chilled water and hot water 
pipes, a small boiler, boiler flue and compressed air 
pipes. The disabilities experienced by both groups of 
tradesmen stem from the location of the project in an 
excavated, sandy area with only one access and with con- 
struction activity that continues on floors above the work 
area occupied by the electrical and metal tradesmen. 
Construction of the upper floor causes the lower levels to 
be dark and wet. Artificial light is necessary. It was 
acknowledged that the site is not unduly cluttered. 
However the limited access to the site, down an incline 
onto a sandy base, causes additional manhandling of 
equipment. 

Mr Appleby, for the electrical contractor, submitted 
that the site was well organised and any disabilities being 
experienced were not extraordinary when considered in 
the context of construction generally. Mr Bibby, for the 
mechanical services contractor, argued that with respect 
to metal tradesmen who had come on site later than the 
building tradesmen for whom a site allowance had been 
granted, did not experience the disabilities for which that 
payment had been determined. The payment of a con- 
struction allowance under the Refrigeration and Air 
Conditioning Industry (Construction and Servicing) 
Award No. 10 of 1979 covered all the disabilities that 
could be anticipated in the course of the tradesmen's 
involvement on the project. However it was stated that, 
if in the event it was found that the payment of a site 
allowance was warranted, it should not be less than that 
granted to the building tradesmen. 

As was the case with the matter considered previously, 
the determination by the Australian Conciliation and 
Arbitration Commission establishes that, prima facie, 
the project comes within the pattern for which site 
allowances can be considered under the criteria set out in 
the Sapri case. It is clear that for the building tradesmen 
the handling of heavy limestone blocks was the signifi- 
cant factor in the determination of the allowance at the 
rate of 55 cents per hour. This factor is not relevant to the 
electricians' or metal tradesmen's claims. However I am 
satisfied that the disabilities identified on the inspection 
and spoken to by witnesses, warrants consideration 
beyond that payment accommodated under the 
tradesmen's construction allowance. The site is sandy 
and the work areas are prone to becoming wet under foot 
from rain and construction above the ground level. The 
layout of offices within the building makes it necessary to 
work in confined, dark and damp situations. Additional 
manhandling of equipment brought about by the limited 
access to the site adds to the disabilities. These factors 
would seem to impact electrical and metal tradesmen to a 
greater extent than to building tradesmen, although the 
latter experience the particular disabilities of handling 
limestone blocks. On balance, I consider that, as was 
submitted by one of the Respondent Companies, with 
the finding that a site allowance was warranted, it is just 
and equitable that in the circumstances it be at a rate 
determined for the building trades. 

Orders will issue in matters CR319 and CR324 of 1987 
for the payment of site allowances at the rate of 55 cents 
per hour for both in lieu of all special rates under the 
awards. The Order in matter CR324 of 1987 shall not 
apply to employees covered by the Lift Industry 
(Electrical and Metal Trades) Award No. 9 of 1973. 

Appearances: 
Mr L. Benfell on behalf of the Electrical Trades Union 

of Workers of Australia (Western Australian Branch), 
Perth. 

Mr M. McArthur on behalf of the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia. 

Mr B. Appleby on behalf of W. J. Green and Company 
and Milec Electrical Services. 

Mr S. Bibby on behalf of Envar Pty Limited, Direct 
Engineering Services and Johns Perry Lifts. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — reference of dispute. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and 

Amalgamated Metal Worker and Shipwrights Union 
of Western Australia 

and 
WJ. Green and Company and Envar Pty Ltd. 

No. CR319 of 1987. 

Electrical, 
Refrigeration 
and Mechanical 
Tradespersons 

Electrical 
Contracting 

COMMISSIONER W.S. COLEMAN. 
8th day of October 1987. 

HAVING heard Mr L. Benfell on behalf of the Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth, Mr M. McArthur on behalf 
of the Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Mr B. Appleby on behalf of 
W. J. Green and Company and Mr S. Bibby on behalf of 
Envar Pty Ltd and being satisfied that this matter 
conforms with the Principles enunciated by the Commis- 
sion in Court Session in matter No. 1195 of 1986, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award No. R22 of 
1978, the Air Conditioning and Refrigeration 
Industry (Construction and Servicing) Award No. 
10 of 1979 and the Metal Trades (General) Award 
No. 13 of 1965, employees who are employed by the 
Respondent on the School of Architecture, 
University of Western Australia site, Perth shall be 
paid a site allowance of 55 cents per hour for each 
hour worked in lieu of payments for all special rates. 
This order shall take effect as from the beginning of 
the first pay period commencing on or after the 29th 
day of May 1987 and shall terminate on the com- 
pletion of the project. 

(Sgd.) W.S. COLEMAN, 
[L.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — reference of dispute. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and 

Amalgamated Metal Worker and Shipwrights Union 
of Western Australia 

Union of Western Australia, Mr B. Appleby on behalf of 
Milec Electrical Services and Mr S. Bibby on behalf of 
Direct Engineering Services and Johns Perry Lifts and 
being satisfied that this matter conforms with the 
Principles enunciated by the Commission in Court 
Session in matter No. 1195 of 1986, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award No. R22 of 
1978, the Air Conditioning and Refrigeration 
Industry (Construction and Servicing) Award No. 
10 of 1979 and the Metal Trades (General) Award 
No. 13 of 1965, employees (with the exception of lift 
employees) who are employed by the Respondent on 
the 16 St George's Terrace site, Perth shall be paid a 
site allowance of 55 cents per hour for each hour 
worked in lieu of payments for all special rates. This 
order shall take effect as from the beginning of the 
first pay period commencing on or after the 29th day 
of May 1987 and shall terminate on the 31st day of 
August 1988. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth 

and 
James Watt and Ralph M. Lee. 

No. C684 of 1987. 

ELECTRICAL CONTRACTING INDUSTRY 
AWARD 1979 No. R22 of 1978. 

Electricians Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
4th day of November 1987. 

Correcting Order. 
PURSUANT to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That, the Order of the Commission in matter No. 
C684 of 1987 granting a site allowance to employees 
on the BP Kwinana Refinery Site be corrected by 
amending the effective date of the Order to 
commence on the 18th day of September 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.l Senior Commissioner. 

Milec Electrical Services and Others. 
No. CR324 of 1987. 

Electrical, Electrical 
Refrigeration Contracting 
and Mechanical 
Tradespersons 

COMMISSIONER W.S. COLEMAN. 
8th day of October 1987. 

Order. 
HAVING heard Mr L. Benfell on behalf of the Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth, Mr M. McArthur on behalf 
of the Amalgamated Metal Workers and Shipwrights 
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UNIONS — 
Application for alteration 

of rules — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 62. 

In the matter of an application by the United Furniture 
Trades Industrial Union of Workers, WA for altera- 
tion of registered rules. 

No. 1412 of 1987. 

ROBIN COLBERT LOVEGROVE 
ACTING DEPUTY REGISTRAR. 

10th day of November 1987. 

Decision. 
HAVING read the application, there being no person 
desiring to be heard in opposition thereto, after 
consulting with the President, and upon being satisfied 
that the requirements made thereunder have been 
complied with, I have this day registered an alteration to 
rules 14 to 16 inclusive, and rule 28 of the registered rules 
of the applicant organisation in the terms of the applica- 
tion as filed on 26 October 1987. 

(Sgd.) R.C. LOVEGROVE, 
Acting Deputy Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 62. 

In the matter of an application by the Merchant Service 
Guild of Australia, Western Australian Branch, 
Union of Workers for alteration of registered rules. 

No. 840 of 1987. 

ROBIN COLBERT LOVEGROVE 
ACTING DEPUTY REGISTRAR. 

7th day of October 1987. 

Decision. 
HAVING read the application, there being no person 
desiring to be heard in opposition thereto, after con- 
sulting with the President, and upon being satisfied that 
the requirements made thereunder have been complied 
with, I have this day registered an alteration to rules 4, 5, 
7,8,9,11,12,13,14,15,16,18,20,21,22,23,28,33,34, 
35, 36 and 37 of the registered rules of the applicant 
organisation in the terms of the application as filed on 15 
July 1987. 

R.C. LOVEGROVE, 
Acting Deputy Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 62. 

In the matter of an application by the State School 
Teachers Union of WA (Inc) for alteration of rules 
8, 25, 27 and 30. 

No. 1523 of 1987. 

TREVOR JOHN POPE 
DEPUTY REGISTRAR. 

Decision. 
HAVING examined the application, there being no 
person desiring to be heard in opposition thereto, after 
consulting with the President, and upon being satisfied 
that the requirements of the abovementioned Act and the 
regulations made thereunder have been complied with, I 
have this day registered an alteration to rules 8, 25, 27 
and 30 of the registered rules of the applicant 
organisation. 

T.J. POPE, 
Deputy Registrar. 

Schedule. 
Rule 8.—Misconduct: That Rule 8 of the Constitution 

be amended by the insertion of a new subrule (b) to read: 
(b) Pending such appeal to Conference, any 

member found guilty of misconduct and expelled 
from the Union shall be entitled to nominate for any 
elected position within the Union for which 
elections will be held at the said Conference. Should 
the appeal to Conference be successful, the member 
shaU be entitled to participate in such elections. 
Should the appeal to Conference be unsuccessful, 
then the member's name shall be removed from any 
ballot paper issued at that Conference. 

Rule 8.—Misconduct: That Rule 8 of the Constitution 
be amended by renumbering subrule (b) as subrule (c). 

Rule 25.—Technical and Further Education (TAFE) 
Committee: That Rule 25 (b) of the Constitution be 
amended to read: 

(b) Technical and Further Education (TAFE) 
Committee shall consist of members of the 
Technical Education Division, made up of 
Technical Education Division members of 
Executive, TAFETA Executive member(s), and a 
representative from each of the Technical 
Education Division branches, with the power to co- 
opt individual expertise from any technical branch 
of the Union. 

Rule 27.—Conference: That Rule 27 (d) (iii) be 
amended to read: 

(d) (iii) Metropolitan: Delegates unable to claim 
expenses as listed in subrules (i) and (ii) 
above, attending Conference from within 
the metropolitan area, may claim expenses 
at the rate of $20.00 per day if they attend 
all sessions on the day for which expenses 
are claimed. 

Rule 30.—Election for Office: That Rule 30 (a) of the 
Constitution be amended by the addition of a new 
subrule (ii) to read: 

(ii) Only financial members of the Union shall be 
eligible to nominate for any office to be filled 
by election. 

and that existing subrules (ii), (iii) and (iv) be re- 
numbered accordingly. 

Rule 30.—Election for Office: That Rule 30 of the 
Constitution be amended by the insertion of a new 
subrule (g) to read: 

(g) All Union elections shall be counted by the 
exhaustive preferential method except for the 
election at Conference for multiple vacancies which 
shall be counted by the optional quota preferential 
method; 

and that the rest of the subrules of Rule 30 be re- 
numbered accordingly. 

30th day of November 1987. 
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CONFERENCES — Notation of — 

NUMBER — 
PARTIES COM- DATE MATTER RESULT 

MISSIONER 

Australasian Society of State Energy C761 of 1987 No con- Dispute re: 2nd tier Withdrawn 
Engineers, Moulders and Commission of Salmon C. ference increase 
Foundry Workers Western Australia Held 

Australasian Society of State Energy C815 of 1987 06/11/87 Dispute re: Classification Referred 
Engineers, Moulders and Commission of Salmon C. of Live Linesmen 
Foundry Workers Western Australia 

Australian Workers Union Bamboo Creek Mine C785 of 1987 29/10/87 Dispute re: Dismissal Referred 
Management Gregor C. 05/11/87 of a worker 
Pty Ltd 

Australian Workers Union Hamersley Iron C826 of 1987 04/11/87 Strike re: Seniority in Referred 
Pty Ltd Gregor C. Plant Production 

Section 
Australian Workers Union Hamersley Iron C881 of 1987 20/11/87 Dispute re: Issuance of Concluded 

Pty Ltd Coleman C. AWOL notices 
Australian Workers Union Hamersley Iron C898 of 1987 20/11/87 Dispute re: Manning and Concluded 

Pty Ltd Coleman C. cleaning 
Australian Workers Union Hill 50 Gold C841 of 1987 11/11/87 Dispute re: Strike over Concluded 

Mine NL Gregor C. piecework rates 
Brick, Tile and Pottery Humes Ltd C764 of 1987 No con- Dispute re: Withdrawn 

Union Salmon C. ference Superannuation 
Held 

Brick, Tile and Pottery Monier Ltd C770 of 1987 12/11/87 Dispute re: Concluded 
Union Salmon C. Superannuation 

Scheme 
Civil Service Association Chairman, Public PSA C12 of 1987 31/07/87 Dispute re: Method of Concluded 

Service Board Fielding C. payment at Crown 
Law Department 

Civil Service Association Chairman, Public PSA C18 of 1987 07/09/87 Dispute re: Reclassifica- Concluded 
Service Board Fielding C. tion of officers at 

Agriculture 
Department 

Civil Service Association Chairman, Public PSA C22 of 1987 06/10/87 Dispute re: Qualifications Concluded 
Service Board Fielding C. allowance to an 

employee 
Construction, Mining and Australian Mines and C649 of 1987 25/09/87 Dispute re: Union cover- Concluded 

Energy Workers Union Metal Association Gregor C. 30/11/87 age in Gold Mining 
(Inc) and AWU Industry 

Construction, Mining and Consolidated C856 of 1987 24/11/87 Dispute re: Bans on use Concluded 
Energy Workers Union Constructions Halliwell S.C. of front-end loaders 

Pty Ltd 
Construction, Mining and Hamersley Iron C825 of 1987 No con- Seniority of Engine Withdrawn 

Energy Workers Union Pty Ltd Gregor C. ference Drivers to Dampier 
Held Depot 

Construction, Mining and Mt Newman Mining C820 of 1987 03/11/87 Dispute re: Roster Concluded 
Energy Workers Union Co Pty Ltd Gregor C. penalties for supply 

trains 
Electrical Trades Union D.F. and J.S. Brown C360 of 1987 No con- Dispute re: Under- Concluded 

Electrics Martin C. ference payment of wages 
Held 

Federated Clerks Union Ambassador Manage- C842of 1987 18/11/87 Dispute re: Dismissal Concluded 
ment Services Kennedy C. 
Pty Ltd 

Federated Clerks Union Western Australian C587 of 1987 07/09/87 Dispute re: Employee's Concluded 
Egg Marketing Fielding C. severance pay 
Board 

Diane Garner Alcohol and Drug C255 of 1987 19/06/87 Dispute re: Long Concluded 
Foundation, Fielding C. service leave 
Australia 

Liquor Industry Employees Sail and Anchor C796 of 1987 02/11/87 Dispute re: Dismissal of Concluded 
Union Pub Brewery Kennedy C. a worker 

Meat Industry Employees Derby Industries Ltd C737 of 1987 19/10/87 Dispute re: Tally rates Concluded 
Union trading as Globe Gregor C. 

Meats Bunbury 
Meat Industry Employees E.G. Green and Sons C817 of 1987 19/10/87 Dispute re: Dismissal of Referred 

Union Gregor C. a worker 
Merchant Service Guild Port Hedland Port C264 of 1987 12/06/87 Dispute re: Broadbanding Concluded 

Authority Fielding C. for Port Control 
officers 

Miscellaneous Workers Hon Minister for C613 of 1987 10/09/87 Dispute re: Continuing Concluded 
Union Education Coleman C. 16/11/87 employment of a 

23/11/87 worker 
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NUMBER — 
COM- 

MISSIONER 
PARTIES MATTER RESULT 

Miscellaneous Workers 
Union 

Director of Nursing— 
Mon Repos Nursing 
Home 

Dispute re: Dismissal of 
a worker 

C758 of 1987 
Negus C. 

30/10/87 Referred 

Greenbushes Tin C738 of 1987 
Gregor C. 

TC6 of 1987 
Martin C. 

Dispute re: Pro rata long 
service leave 

Concluded 

Hon Minister for 
Education 

Dispute re: Promotions No con- 
ference 
Held 

Withdrawn 

Hon Minister for 
Education 

TC7 of 1987 
Martin C. 

Dispute re: Allowances 
for use of a motor 
vehicle 

No con 
ference 
Held 

Withdrawn 

Hon Minister for 
Education 

TC8 of 1987 
Martin C. 

20/11/87 Dispute re: Transfer of 
a Teacher 

Concluded 

The Chairman, 
Hedland College 
Council 

C605 of 1987 
Martin C. 

10/11/87 Dispute re: Contractual 
entitlements 

Concluded 

Bunning Bros 
Pty Ltd 

C835 of 1987 
Salmon C. 

09/11/87 Dispute re: Dismissal of 
a worker 

Referred 

Transport Workers Union Helmar Pty Ltd 
trading as 
Bakers Bun 

C819 of 1987 
Martin C. 

16/11/87 Dispute re: Production 
of documents 

Concluded 

PROCEDURAL DIRECTIONS 
AND ORDERS — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 27 — further and better particulars and 

production of documents. 

The State School Teachers Union of Western Australia 
(Incorporated) 

and 
The Honourable Minister for Education. 

Nos. 590 and 591 of 1987. 

TEACHERS ACCOMMODATION ALLOWANCE 
AWARD 1982. 

Teachers Education 

COMMISSIONER G.J. MARTIN. 
11th day of November 1987. 

Order. 
WHEREAS application No. T5 of 1986, the cause of the 
abovementioned applications was determined by an 
Order of the Commission constituted by the Government 
School Teachers Tribunal on the 10th day of November 
1987 the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders: 

That Applications 590 and 591 of 1987 be 
dismissed. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 852 of 1987. 

Between Stephen Allan Roberts, Applicant and EHB Pty 
Ltd, Respondent. 

Order. 
WHEREAS an application was made by Stephen Allan 
Roberts in accordance with the Industrial Relations Act 
1979; and whereas the Applicant's submission was ex 
parte before me in Chambers, I the undersigned 
Commissioner pursuant to the powers conferred on me 
under the Industrial Relations Act 1979, do hereby 
order — 

That the Respondent give discovery of and 
produce for inspection by the Applicant all 
documents in her possession or control relevant to 
or containing anything relative to the matters in 
issue in proceedings in matter No. 753 of 1987 
within 21 days of this date. 

Dated at Perth this 27th day of July 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 27 (1) (o) — discovery and production 

of documents. 

Dorothy Maher 
and 

The Family Planning Association of WA Inc 
(including the Family Planning Welfare Association Inc) 

No. 861 of 1987. 

Bookkeeper and Health and 
Administration Duties Welfare Services 

COMMISSIONER S.A. KENNEDY. 
6th day of October 1987. 

Final Order. 
HAVING heard Mrs D. Maher, the Applicant in person 
and Ms P. Keeley (of Counsel), the Commission, 
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pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the remainder of Application No. 861 of 
1987, being for the discovery and production of 
documents pursuant to the Applicant's claim of 
unfair dismissal as filed in Application No. 55 of 
1987, which was dismissed for want of jurisdiction 
by way of an Order issued on 1 October 1987, is 
hereby dismissed and the Interim Order in Applica- 
tion No. 861 of 1987 which issued on 29 July 1987 
becomes the Final Order in this matter. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 861 of 1987. 

Between Dorothy Maher, Applicant and the Family 
Planning Association of WA (Inc), Respondent. 

Interim Order. 
HAVING heard Mrs D. Maher, the Applicant in person 
and Ms P. Keeley (of Counsel), the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the Respondent produce for inspection by 
the Applicant all Minutes of Executive Council 
Meetings held in the period from June 1986 to 
December 1986 inclusive and all Cheque Voucher 
Records from August 1983 to December 1986 being 
relative to the Applicant's claim of "employee" 
status pursuant to the Industrial Relations Act 1979 
in matter No. 55 of 1987, within four days of this 
date. 

Dated at Perth this 29th day of July 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1476 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Applica- 
tion No. 1475 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the United 
Timber Yards, Sawmills and Woodworkers Employees' 
Union of Western Australia in accordance with the 
Industrial Relations Act 1979; and whereas the appli- 
cation was heard ex parte before me I, the undersigned 
Commissioner pursuant to the powers conferred upon 
me under the Industrial Relations Act 1979, do hereby 
order and direct — 

1. That the applicant shall forthwith serve a copy 
of Application No. 1476 of 1987, its accompanying 
statement and this order on Bunning Bros Pty Ltd 
and Others, respondents, with respect to the claim in 
matter No. 1475 of 1987. 

2. That an answer to the claim in matter No. 1475 
of 1987 filed with the Commission on 6 November 
1987, shall be lodged with the Commission and a 
copy thereof served on the applicant by 4.00 p.m. 
Wednesday the 18th day of November 1987. 

Dated at Perth this 10th day of November 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1511 of 1987. 

In the matter of an Industrial Relations Act 1979 and in 
application for a reduction of the time in which an 
answering statement to Application No. 1510 of 
1987 is to be filed in the Commission. 

Order. 
WHEREAS an application was made by the Amalga- 
mated Metal Workers and Shipwrights Union of 
Western Australia in accordance with the Industrial 
Relations Act 1979; and whereas the application was 
heard ex parte before me in Chambers, I, the 
undersigned Senior Commissioner pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979, do hereby order an direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 1510 of 1987, its accompanying 
statement and this Order on Austral Insulation Pty 
Limited and Others. 

(2) That an answer to the claim in matter No. 
1510 of 1987, lodged with the Commission on 13 
November 1987 shall be lodged with the Commis- 
sion and a copy thereof served on the applicant by 
4.00 p.m. Thursday, 19 November 1987. 

Dated at Perth this 16th day of November 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1518 of 1987. 

In the matter of an Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 1517 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by Mr Neil A.M. 
Eaton in accordance with the Industrial Relations Act 
1979; and whereas the application was heard ex parte 
before me in Chambers, I, the undersigned 
Commissioner pursuant to the powers conferred on me 
under the Industrial Relations Act 1979, do hereby order 
an direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 1518 of 1987, its accompanying 
statement and this Order on Powerline Australia 
Limited. 

(2) That an answer to the claim in matter No. 
1517 of 1987, lodged with the Commission on 13 
November 1987 shall be lodged with the Commis- 
sion and a copy thereof served on the applicant 
within seven days from the date upon which the 
documents mentioned in (1) above are served on 
Powerline Australia Limited. 

Dated at Perth this 17th day of November 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

[L.S.] 
(Sgd.) O.K. SALMON, 

Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1520 of 1987. 

In the matter of an Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 1519 of 1987 is to be filed in the 
Commission. 

APPOINTMENT. 
IT IS HEREBY notified for general information that Mr 
John Carrigg has been appointed Registrar of the 
Western Australian Industrial Relations Commission 
with effect on and from 29 October 1987. 

WHEREAS an application was made by the Shop, 
Distributive and Allied Employees Association of 
Western Australia in accordance with the Industrial 
Relations Act 1979; and whereas the application was 
heard ex parte before me I, the undersigned 
Commissioner pursuant to the powers conferred upon 
me under the Industrial Relations Act 1979, do hereby 
order an direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 1520 of 1987, its accompanying 
statement and this order on Boans Ltd and other 
named respondents to the Shop and Warehouse 
(Wholesale and Retail Establishments) State Award 
No. 32 of 1976, with respect to the claim in matter 
No. 1519 of 1987. 

(2) That an answer to the claim in matter No. 
1519 of 1987, filed with the Commission on 16 
November 1987 shall be lodged with the Commis- 
sion and a copy thereof served on the applicant by 
4.00 p.m. Friday 27 November 1987. 

Dated at Perth this 19th day of November 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1524 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Application 
No. 1523 of 1987 is to be filed in the Commission. 

WHEREAS an application was made by Electric Power 
Transmission and Others in accordance with the 
Industrial Relations Act 1979 and whereas I made such 
enquiries as I considered appropriate in the circum- 
stances of the case, now, I the undersigned Commis- 
sioner of the Western Australian Industrial Relations 
Commission pursuant to the powers conferred upon me 
under the Industrial Relations Act 1979 do hereby order 
and direct: 

1. That the applicants shall forthwith serve a copy 
of Application No. 1523 of 1987, its accompanying 
statements and this Order on the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia and the Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth. 

2. That an answer to the claim in matter No. 1523 
of 1987 filed with the Commission on the 16th day 
of November 1987 shall be lodged by the 
respondents thereto with the Commission and a 
copy thereof served on the applicants on or before 
12 noon on Wednesday the 18th day of November 
1987. 

Dated at Perth this 17th day of November 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.l Commissioner. 

PROMOTION APPEALS — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

PAB No. 93 of 1987. 

Between Mr R.P. Fearon, Recommended Applicant and 
Messrs S. Wilinski and R.D. Smith, Appellants. 

Before the Promotions Appeal Board. 
This 2nd day of October 1987. 

Position: 
Unit Attendant, Grade 2, Muja Power Station, State 

Energy Commission of Western Australia. 

Appearances: 
Mr N. Mitsopolous appeared on behalf of the State 

Energy Commission. 
Messrs S. Wilinski and R.D. Smith appeared on their 

own behalf. 

Decision. 
THE TASK of this Appeal Board is to ensure that the 
promotion goes to the person best able to carry out the 
duties of the position under review. 

On this occasion it is quite clear that all three parties to 
the appeal can carry out the duties of a Unit Attendant 
Grade 2. They have indeed all done so in an acting 
capacity. It is worthy of comment that there seems to be 
some misconception in the workplace that there is some 
special value in the length of acting experience, that is to 
say that it should be measured with 50 weeks outranking 
47 weeks. With respect, to follow that line would be to 
reintroduce seniority as a factor in the selection process 
— under another name. 

What is of interest about experience is the quality of 
that experience and the benefit one gains from it. On the 
evidence presented today — Mr Lancaster and his panel 
attempted to measure what had been gained from 
experience and they found that the recommended appli- 
cant Mr Fearon had superior knowledge and under- 
standing of the equipment at Muja and of his duties. 

Since Mr Fearon has the recommendation for 
promotion, the Industrial Relations Act requires the 
appellants to establish a better claim to the position — to 
demonstrate to the Board some superior efficiency, 
ability or aptitude. 

The Board has noted that all three parties to this 
appeal achieved the position of Auxiliary Plant 
Attendant at Muja in June or July 1985 and that the 
recommended applicant has had all of his experience at 
Muja. 

Having regard to all of the evidence placed before us, it 
is the unanimous view of this Board that neither of the 
appellants has been able to establish a better claim to the 
position than the recommended applicant so both 
appeals must be dismissed. 

(Sgd.) J.A. NEGUS, 
Commissioner, 

Chairperson. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

PAB No. 102 of 1987. 

Between Mr J.K. Kitchens, Recommended Applicant 
and Messrs G.R. Moir, D.E. Outred and R. 
Wakeley, Appellants. 

Before the Promotions Appeal Board. 
This 23rd day of October 1987. 

Position: 
Technical Specification Officer (Electrical) ROA C13, 

Midland, Westrail. 

Appearances: 
Mr O.J. Wood appeared on behalf of Mr Wakeley. 
Mr K. See appeared on behalf of Westrail and the 

recommended applicant. 
Messrs G.R. Moir and D.E. Outred appeared on their 

own behalf. 

Decision. 
THIS promotion appeal arises from what can only be 
described as a most unusual situation. 

It seems that for several years there has been a need for 
a person with a background in electrical trades to work 
on the proper classification, requisitioning and storage 
of electrical components and parts at the Midland 
Workshop. Prior to 1983 several tradesmen in succession 
had been seconded to a position known as Electrical 
Catalogue Officer (Temporary) and had performed the 
required duties. 

In July 1983, Mr Kitchens was seconded to the 
Cataloguing duties and he was thus placed in a position 
where he could pursue a particular interest in the NATO 
classification system; an interest he had first developed in 
1980. He continued in the temporary position until 
November 1986 when the role was transferred from the 
control of the Mechanical Branch of Westrail to the 
Supply Directorate. This transfer added to Mr Kitchens' 
abilities because he was then able to apply his computer 
expertise to the function of updating the computerised 
catalogues. Mr Kitchens' expertise was developed 
through his activities with his personal computer outside 
the workplace. 

In May 1987, senior Westrail management accepted 
the need for the Catalogue Officer's duties to be per- 
formed on a permanent basis and a new position was 
created with the title of Technical Specifications Officer 
(Electrical) Class 3; the position under review by this 
Board. To satisfy the stringent requirements of the 
Government in relation to job levels in the public sector it 
was necessary for Westrail to retitle and reclassify the 
vacant position of Steel and Projects Officer Class 5. 

When the newly created position was advertised in 
Weekly Notice No. 26, reference was made to the 
retitling and reclassification question. This caused Mr 
Wood to raise with the Board the provision of section 
80ZA (7) of the Industrial Relations Act 1979 which 
reads: 

(7) Where the office is one in which a vacancy has 
occurred no regard shall be had to service in an 
acting capacity in the office unless that service was 
prior to the occurrence of the vacancy. 

Mr Wood submitted that in light of the circumstances 
outlined above — there should be no regard taken for the 
experience in the duties gained by Mr Kitchens in an 
acting capacity. 

The Board has considered his point and takes the view, 
from an inspection of Westrail's file, that the situation is 
indeed as submitted by Mr See. Board members 
commented that it was unfortunate that the wording 
chosen for the advertisement of the vacancy in Weekly 
Notice No. 26 had led to an erroneous impression being 
formed by the applicants for the position. 
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More details of the unique history of the matter would 
have created a clearer picture. 

The picture that emerges from the foregoing and from 
the evidence is that Mr Kitchens has not acted in the 
vacant position as such, because the position and the 
vacancy were created simultaneously. By virtue of a 
purely fortuitous set of circumstances, he is the only 
party to this appeal who can claim to have demonstrated 
his ability to carry out the full range of duties of the 
vacant position. The appellants are well qualified and 
experienced employees, who would, in the fullness of 
time, be quite able to carry out the duties of the vacant 
position. They would, however, need a training and 
familiarisation period which might extend for up to two 
years before they could operate at the level of effective- 
ness which Mr Kitchens has already achieved. 

The advertisement for the position suggested that 
relevant tertiary qualifications would be a factor in the 
selection process. Both appellants have made much more 
progress in this area than the recommended applicant so 
it is readily understandable that they would lodge appeals 
for this vacancy. 

When one is made privy to all of the circumstances 
surrounding the filling of this position, it becomes quite 
clear that Mr Kitchens' unique and fortuitously gained 
experiences have equipped him to withstand any 
challenge for the promotion. It is indeed unfortunate 
that other applicants were confused and misinformed by 
the advertisement and by not being offered the courtesy 
of an interview with the selection panel. Members of the 
Board find it difficult to understand how such a basic 
tool of personnel management practice could be 
overlooked. 

The decision of the Board is that all appeals against Mr 
Kitchens' recommendation are dismissed. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Chairperson. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

PAB No. 106 of 1987. 

Between Mr I.E. Meharry, Recommended Applicant 
and Mr P.G. Russell, AppeOant. 

Before the Promotions Appeal Board. 
This 19th day of October 1987. 

Position: 
Administrative Assistant (Sick Leave and 

Compensation) ROA Class 5, Midland, Westrail. 

Appearances: 
Mr K. See appeared on behalf of the Recommended 

Applicant. 
Mr P.G. Russell appeared on his own behalf. 

Decision. 
THIS HAS been an interesting and an extremely close 
contest. There is no doubt in the minds of Board 
members that both Mr Meharry and Mr Russell would be 
quite able to carry out the duties of the vacant office. The 
appellant has the unenviable task of convincing this 
Board that he has a better claim to the position than the 
recommended applicant. 

I turn now to a comparison of the claims made by the 
two parties to this appeal in relation to the criteria in the 
advertisement. 

In relation to personnel and timekeeping experience 
with knowledge of awards and personnel practices — we 
find the advantage lies with Mr Meharry. His experience 
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at Forrestfield was unsupervised and gave him know- 
ledge of compensation matters — knowledge which Mr 
Russell does not claim. 

It seems that Mr Russell has the advantage in written 
communications skills but not in relation to interactive 
skills. He is to be commended for choosing units of study 
designed to assist him to overcome deficiencies which he 
may feel in that area. 

Mr Russell has a distinct advantage in the way of 
completed studies but these are a factor in the selection 
process — not an essential criterion according to the 
advertisement. In the fullness of time — Mr Russell's 
academic pursuits will stand him in good stead in 
eventually seeking higher level Westrail promotions. 

Our task today is to rule on who is best able to fill this 
vacancy. Mr Horn's evidence is crucial to our decision — 
on oath he has testified to an apparent lack of capacity 

for some tasks by Mr Russell. He spoke of necessity for 
supervision, problems with verbal communications and 
of mistakes being made — those statements were not 
challenged in cross examination. That evidence has 
tipped the balance in Mr Meharry's favour and led us to 
the unanimous decision that Mr Russell's appeal must be 
dismissed. 

Mr Meharry might be well advised to put his plans for 
a study programme into early effect — because in the 
current climate he will find further progress up the 
promotional ladder even more difficult than this first 
small step. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

PUBLIC SERVICE — Reclassification appeals — 

PSA 925/85 
PSA 926/85 
PSA 927/85 
PSA 12/86 
PSA 51/87 
PSA 63/87 
PSA 64/87 
PSA 65/87 
PSA 66/87 
PSA 67/87 
PSA 68/87 
PSA 99/87 
PSA 194/87 
PSA 306/87 
PSA 342/87 

PSA 361/87 

PSA 375/87 

PSA 383/87 

PSA 411/87 

PSA 433/87 
PSA 548/87 
PSA 627/87 
PSA 628/87 
PSA 629/87 
PSA 767/87 
PSA 818/87 

PSA 823/87 
PSA 829/87 

PSA 983/87 
PSA 984/87 
PSA 986/87 
PSA 987/87 
PSA 1019/87 
PSA 1020/87 
PSA 1026/87 

Joan Elaine ANDERSON 
Margaret Lynne BIRKELUND 
Halina Teresa SCHILLER 
Sandra Maud HOPKINS 
Edward CLOUGH 
James ADAIR 
Peter Leslie CARTER 
Garry Kim HARDIE 
Neil Steven HARDING 
Peter John MITCHELL 
Richard Wayne STEVENSON 
Phillip Edward WHYTE 
Martin BLUMS 
Timothy John JOHNSON 
Denis Howard REARDON 

John SCHOKKER 

Gloria Wilma ROBINSON 

Mirrella BULFER 

Bortolo Angelo VELETTA 

Josephine Christine MORGAN 
John Robert SPICER 
Vernon Gerard RICHARDS 
Martin Keith JACKSON 
Sharon Patricia WAKE 
Robert John EVANS 
David Gregory NOLAN 

John RIGG 
Kim CRAKE 

Gilbert Charles VINER 
Gerald Hamilton BROMFIELD 
Robyn Anne VERNON 
Diane Margaret DEWING 
Ian James DYER 
John Francis MALLON 
Toni M. MCALLAN 

0054574 
0054550 
0054562 
P026529 
122920 
0057459 
0057484 
0057472 
0057447 
0057435 
0057460 
0055797 
029750 
011756 
0064762 

0184226 

0056042 
0062273 
0055610 
0055608 
0055943 
0005162 
0070178 

0021751 
0063939 

167642 
0154970 
0056005 
0054641 
0056730 
0056741 
0063848 

Decision 

Reclassified Level 3 
Reclassified Level 3 
Reclassified Level 3 
Conceded Level 5 
Withdrawn 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Withdrawn 
Withdrawn 
Conceded Level 2, 
Service Co-Ordinator 
Conceded Level 4, 
Training and Development 
Officer 
Conceded Level 3, 
Registrar 
Conceded Level 2, 
Personal Secretary 
Conceded Level 2, 
Clerk 
Dismissed 
Conceded Level 5 
Withdrawn by Leave 
Withdrawn by Leave 
Dismissed 
Withdrawn 
Conceded Level 2, 
Recordist 
Withdrawn 
Conceded Level 2, 
Personal Secretary 
Dismissed 
Conceded Level 6 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Withdrawn 

*With effect from the beginning of the first pay period commencing on or after the Effective Date. 
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Appeal 
No. Name Item No. Decision 

Effective 
Date* 

PSA 1079/87 Stuart John BLIGHT 0076170 Conceded Level 3 01/11/85 
PSA 1132/87 Jennie Leanne MITCHELL 0065780 Conceded Level 2, 

Accounting Officer 
01/11/85 

PSA 1196/87 Keith Anthony HANNAH 0054495 Withdrawn by Leave 
PSA 1217/87 Michael Joseph KEHOE 0005198 Withdrawn 
PSA 1220/87 Jeffrey Clinton BURNETT 0058920 Reclassified and Retitled 

Level 3, Senior Clerk 
01/11/85 

PSA 1260/87 Reginald Patrick JOLLY 0052255 Withdrawn by Leave 
PSA 1297/87 Craig Lambert BOWERS 0119647 Conceded Level 3, 

Senior Astronomical Officer 
01/11/85 

PSA 1298/87 Peter JEKABSONS 0119593 Conceded Level 2, 
Astronomical Officer 

01/11/85 

PSA 1299/87 Mark Robert KEMPIN 0119672 Conceded Level 2, 
Astronomical Officer 

01/11/85 

PSA 1300/87 Peter John TOWNSEND 0119568 Withdrawn by Leave 
PSA 1301/87 Arie Jan Bertus VERVEER 0119570 Retitled Senior Technical 

Officer 
18/11/87 

PSA 1302/87 Stephen Ronaldson EWING 0119659 Withdrawn by Leave 
PSA 1303/87 Carmel Maria BORG 119684 Reclassified and Retitled 

Level 2, Administrative 
Assistant 

01/11/85 

PSA 1304/87 Jeffrey Patrick JOHNSTON 0119660 Conceded Level 2, 
Astronomical Officer 

01/11/85 

PSA 1305/87 Lloyd Peter WALSH 0119611 Conceded Level 2, 
Astronomical Officer 

01/11/85 

PSA 1332/87 Luisa Carmela HALLIDAY 0083756 Conceded Level 2 06/06/86 
PSA 1544/87 John JOHNSTONE 0054900 Retitled by Consent, 

Wills Officer 
16/11/87 

PSA 1545/87 Kenneth Philip CRAWFORD 0058488 Retitled by Consent, 
Wills Officer 

16/11/87 

PSA 1546/87 Steward Wayne DAVIES 0058506 Retitled by Consent, 
Wills Officer 

16/11/87 

PSA 1598/87 Diane Rosemary SMITH 0039305 Withdrawn 
PSA 1616/87 Geoffrey Alan ENKEL 0167083 Dismissed for Want of 

Prosecution 
PSA 1689/87 Robert Mark RAKICH 0055803 Withdrawn by Leave 
PSA 1695/87 Max Roy ANDERSEN 0055396 Withdrawn by Leave 
PSA 1745/87 Geoffrey Ian GELL 0055578 Dismissed 
PSA 1748/87 Gerard Majella SHERIDAN 0058476 Retitled by Consent, 

Wills Officer 
16/11/87 

PSA 1757/87 Susette Judith POW 0028290 Conceded Level 6 01/05/87 
PSA 1831/87 Meredith May HARVEY 0055955 Dismissed 
PSA 2189/87 Richard Loudon PURDON 260 Conceded Level 7 21/09/87 
PSA 2190/87 Geoffrrey William COSTELLO 262 Conceded Level 6 21/09/87 
PSA 2192/87 Edward Francis DRAKE 134 Conceded Level 4 01/06/87 
PSA 2193/87 Paul Anthony SLATTERY 138 Conceded Level 4 01/06/87 
PSA 2231/87 Graeme Alfred WEEKS 423 Withdrawn by Leave 

*With effect from the beginning of the first pay period commencing on or after the Effective Date. 

57841-12 
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NOTICES — 
Union matters — 

No. 1400 of 1987. 

NOTICE is given of an application by a society known as 
"The Association of Professional Engineers, Australia 
(Western Australian Branch) Organisation of 
Employees" to register as an organisation of employees 
in accordance with the Industrial Relations Act 1979. 

The name of the proposed new organisation is to be 
"The Association of Professional Engineers, Australia 
(Western Australian Branch) Organisation of 
Employees". 

The rules of the proposed new organisation relating to 
the qualification of persons for membership of the 
organisation are as follows. 

Constitution. 
3. (a) The following persons shall be eligible for 

membership of the Organisation:— 
(i) any person temporarily, permanently or 

usually employed within Western Australia or 
in any place where the Act applies on a full-time 
or part-time basis for hire or reward in or in 
connection with the industry or vocation or 
craft of engineering provided that: 

(a) he or she is or has been a Corporate 
Member or Graduate Member of the 
Institution of Engineers, Australia or 

(b) he or she has passed the prescribed 
examinations for or is the holder of 
qualifications published by the Institu- 
tion of Engineers, Australia, as granting 
eligibility for Graduate or Corporate 
Membership of the said Institution, or 

(c) the Committee has received written 
notification from the Institution of 
Engineers, Australia, that the qualifi- 
cations of the applicant would render 
the applicant eligible for Graduate or 
Corporate Membership of the said 
Institution. 

(ii) any other person whether employed in the 
industry of engineering or not who is or here- 
after becomes an officer of the Organisation 
and admitted as a member hereof. 

(b) Provided that the following persons shall not be 
eligible for membership of the Organisation:— 

(i) any person who is eligible for membership of 
the Hospital Salaried Officers Association of 
Western Australia (Union of Workers) at the 
date of registration of the Association of 
Professional Engineers, Australia (Western 
Australian Branch) Organisation of 
Employees. 

(ii) any person who is eligible for membership of 
the University Salaried Officers Association of 
Western Australia (Union of Workers) at the 
date of registration of the Association of 
Professional Engineers, Australia (Western 
Australian Branch) Organisation of 
Employees. 

(iii) any person employed under the provisions of 
the Public Service Act 1978 as that Act was 
constituted on the 1st day of July 1987. 

This matter has been listed for hearing before the Full 
Bench on 9 February 1988. 

A copy of the rules of the proposed new organisation 
may be inspected at my office, 815 Hay Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979, or any person who satisfies the Full 
Bench that he has a sufficient interest, or desires to 

object to the apphcation may do so by filing a notice of 
objection in accordance with regulation 95 of the 
"Industrial Relations Commission Regulations 1985". 

Dated at Perth this 25th day of November 1987. 

T.J. POPE, 
Deputy Registrar. 

No. 1503 of 1987. 

NOTICE is given of an application by the Construction, 
Mining and Energy Workers' Union of Australia — 
Western Australian Branch under the Industrial 
Relations Act 1979 for an alteration to rule 4 — 
Eligibility for Membership. 

The proposed amendment would result in subrule (1) 
of rule 4 reading as follows — 

The Union shall consist of an unlimited number 
of persons employed, or usually employed in the 
State of Western Australia as:— 

Carpenters and/or joiners (including ships' 
carpenters and joiners, carpenters employed on 
jetties, and wharves, dams and bridges) and joinery 
assemblers and roof tile fixers and wall and ceiling 
fixers, 
and 

Bricklayers, stoneworkers, stonemasons, marble 
masons, 
and 

Stone, marble or slate polishers, stone, marble or 
slate machinists and stone, marble, or slate sawyers 
and labourers in the industry of monumental 
masonry, 
and 

Foreman, subforeman or apprentices to or in any 
of the foregoing trades provided that no foreman 
tradesman or subforeman tradesman (except acting 
foremen tradesmen or acting subforemen 
tradesmen) who is eligible for membership of the 
Foremen (Government) Industrial Union of 
Workers, WA as at the 11th day of December 1986 
shall be eligible for membership of the Union 
and 

Such other persons who have been elected 
Officers of the Western Australian Carpenters and 
Joiners, Bricklayers and Stoneworkers Industrial 
Union of Workers or were employed by that Union 
as at the date of registration of this Union except 
such persons who are eligible for membership of the 
Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch as at the 11th day of 
December 1986 and whose major and substantial 
duties are clerical. 

(My emphasis) 
This matter has been listed for hearing before the Full 

Bench on 15 March 1988. 
A copy of the rules of the organisation and the 

proposed alteration may be inspected at my office, 815 
Hay Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979, or any person who satisfies the Full 
Bench that he has a sufficient interest, or desires to 
object to the application may do so in accordance with 
Regulation 98 of the Industrial Relations Commission 
Regulations 1985. 

Dated at Perth this 30th day of November 1987. 

T. POPE, 
Deputy Registrar. 
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ANNUAL REPORT OF THE CHIEF COMMISSIONER . 

AGREEMENTS — INDUSTRIAL — RETIREMENT FROM — 
Conservation and Land Management Office/Clerical Trainees Agreement No. 1 No. PSA AG3 of 1986 . 

AWARDS/AGREEMENTS — APPLICATION FOR — 
Aged and Disabled Persons Hostels Award No. A6 of 1987 — Delivered  
Burs wood Island Resort (Maintenance Employees) Award No. A22 of 1986 — Delivered  
Car Radio Installer (Car Radio Installation Industry, Australian Traineeships) Industrial Agreement No. AG13 of 1987 — Delivered . 
Clerks (Accountants Office Australian Traineeships) Industrial Agreement No. AGS of 1987 — Delivered  
Clerks Associations and Societies Award No. A3 of 1985 — Withdrawn by leave  
Clerks (Commercial Industries Australian Traineeships) Industrial Agreement No. AG9 of 1987 — Delivered  
Clerks (Commercial Industries Australian Traineeships Industrial Agreement) No. AG3 of 1987 — Delivered  
Clerks (Hotels, Motels and Clubs) Award Industrial Agreement No. AG7 of 1987 — Delivered  
Clerks (Manufacturing Industries Australian Traineeships Industrial Agreement) No. AG4 of 1987 — Delivered  
Clerks (Medical Secretary/Receptionist Australian Traineeships) Industrial Agreement No. AG11 of 1987 — Delivered  
Clerks (Wholesale and Retail Establishments) Award Industrial Agreement No. AGIO of 1987 — Delivered  
Crothall Hospital Services (WA) Pty Ltd Award No. A3 of 1987 — Delivered  
Electorate Officers Award No. A18 of 1986 — Delivered  
Intensive Crop Farming Traineeship Agreement No. AG2 of 1987 — Delivered  
Iron Ore Production and Processing (Hamersley Iron Pty Ltd) Award No. A20 of 1987 — Delivered  
Nurses (Aboriginal Medical Services) Award No. A6 of 1986 — Withdrawn by leave  
State Library Service Attendants Award No. A20 of 1985 — Withdrawn by leave  
Technical Assistants Survey Traineeship Agreement 1987 No. AG6 of 1987 — Delivered  
Telfer Gold Mine (Production and Maintenance Employees) Award No. A9 of 1987 — Delivered  
Transport Workers (Burswood Island Resort) Award No.A2 of 1987 — Delivered  
Veterinary Surgeons Award No. A14 of 1987 — Dismissed  

AWARDS/AGREEMENTS — APPLICATION FOR VARIATION OF — NO VARIATION RESULTING — 
Building Trades (SEC) Award No. 1 of 1959   
Cement Workers Award No. 10 of 1967   
Department of Community Welfare Institutions Officers Allowances and Conditions Award 1977   
Engine Drivers Country Power Station (SEC) Award No. 19 of 1975   
Engine Drivers (SEC) Award No. 15 of 1977   
Engineering Trades (SEC) Consolidated Award No. 1 of 1969   
Enrolled Nurses and Nursing Assistants (Government) Award No. R7 or 1978   
Fire Brigade Employees (Workshops) Award No. A6 of 1981  
Gas Workers (SEC) Agreement No. 6 of 1978   
Government Water Supply, Sewerage and Drainage Employees Award No. 2 of 1980  
Government Railways Locomotive Enginemen's Award No. 13 of 1973   
Hospital Workers (Government) Award No. 21 of 1986  
Meat Industry (Western Australian Meat Commission — Robb Jetty Division) Award No. 16 of 1976   
Metal Trades (General) Award No. 13 of 1965   
Miscellaneous Workers (SEC) Award No. 3 of 1967   
Railways Employees Award No. 18 of 1969   
Storemen (SEC) Award No. 4 of 1971  
Tea Attendants and Canteen Workers (SEC) Award No. 27 of 1974  
Transport Workers (SEC) Award No. 40 of 1965   

AWARDS/AGREEMENTS — CONSOLIDATION BY REGISTRAR — 
Meat Industry State Award No. 9 of 1979  
Rangers (National Parks Authority) Award No. 17 of 1981 (Schedule B). 

AWARDS/AGREEMENTS — CONSOLIDATION OF — 
Deckhands (Passenger Ferries, Launches and Barges) Award No. 15 of 1972 . 
Railway Employees Award No. 18 of 1969  

AWARDS/AGREEMENTS — INTERPRETATION OF — 
Clerks (Wholesale and Retail Establishments) Award No. 38 of 1947   
Cliffs Robe River Iron Associates Iron Ore Production and Processing Agreement No. 10 of 1979 . 
Family Day Care Co-ordinators and Assistants Award No. A16 of 1985   
Government Railways Locomotive Enginemen's Award No. 13 of 1973   
Government School Teachers (Education Department) Locality Allowances Award 1984  1689, 2232 
Metal Trades (General) Award No. 13 of 1965   2142 
Miscellaneous Workers (SEC) Award No. 3 of 1967   1616 
Railway Employees Award No. 18 of 1969  1618 
Tertiary Education Academic Staff (Teachers College) Award No. 1 of 1979  1206 

tEditor's Note: A list of new headings cross referenced to previous headings may be found at page 1520 of Western 
Australian Industrial Gazette (Vol. 63, Part 1, Sub Part 2). 

♦Denotes Consent Award — (Formerly Agreements) 
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CUMULATIVE CONTENTS—continued 

AWARDS/AGREEMENTS — SECOND TIER/WAGE FIXING PRINCIPLES 1987 — ORDERS 
Aerated Water and Cordial Manufacturing Industry Award No. 10 of 1975   
Building Materials Manufacture (CSR Ltd — Welshpool Works) Award No. 10 of 1982  
Building Trades Award No. 31 of 1966   2075, 2104, 2307,1 
Building Trades (Government) Award No. 31A of 1966  
Catering Employees and Tea Attendants (Government) Award No. 34 of 1981  
Cement Workers Award No. 10 of 1967   
Cleaners and Caretakers Award No. 12 o f 1969  2 
Cleaners and Caretakers (Government) Award No. 32 of 1975   
Clerks (Public Authorities) Award No. PSA A7 of 1987   
Clerks (Wholesale and Retail Establishments) Award No. 38 of 1947   1821, 1825, 2089, 2090, 2092, 2096, 2099, ^ 
Cockburn Cement Dredging Agreement No. 22 of 1971  
Cockburn Cement Ltd Laboratory Employees Award No. CR175 of 1980  
Cockburn Cement Ltd, Merchant Service Guild of Australia Agreement (unregistered)  
Commercial Travellers and Sales Representatives Award No. 43 of 1978  1819,1821, ^ 
Department of Community Services (Family Resource Workers, Welfare Assistants and Parent Helpers) Award No. A19 of 1986  2 
Draughtsmen, Tracers, Planners and Technical Officers Award No. 11 of 1979  2077, 2089, t 
Earth Moving and Construction Award No. lOof 1963  
Education Department Ministerial Officers Salaries Allowances and Conditions Award No. PSA 5 of 1983   2 
Electorate Officers Award No. 18 of 1986  2 
Electronic Servicing Employees (PWDAD) Consent Award No. A40 of 1982   
Engine Drivers (Building and Steel Construction) Award No. 20of 1973   1817,. 
Engine Drivers (General) Award No. 21A of 1977   1815, 1 
Engine Drivers (Sawmills) 1953 Award No. 23 of 1952  
Engineering (Government Printing Office) Award No. 12 of 1984  
Engineering Trades and Engine Drivers (Nickel Refining) Award No. 10 of 1971  
Engineering Trades (Government) Award Nos. 29, 30 and 31 of 1961 and 3 of 1962  
Furniture Trades (Government) Award No. 34 of 1979  
Gardeners (Government) Award No. 16 of 1983   
Government Engineering and Building Trades Foremen and Sub-Foremen Award No. 15 of 1973   
Government Officers (State Government Insurance Commission) Award No. PSA 21 of 1986  2 
Hostels Supervisory Staff Agreement No. PSA AGS of 1980  2 
Iron Ore Production and Processing (Hamersley Iron Pty Ltd) Award No. 15 of 1985   1 
Leslie Salt Co Award No. 31 of 1982  
Metal Trades (General) Award No. 13 of 1965   1815,1816,1817, 1818, 1819,1821,1822,1823, 1824, 1825,2 

2085, 2086, 2087, 2088, 2089, 2090, 2091, 2092, 2093, 2094, 2095, 2096, 2097, 2098, 2099, 2100, 2101, 2104, 2312, 2 
Plastic Manufacturing Award No. 5 of 1977   
Printing (Country) Award No. 9 of 1969  
Printing (Government Printing Office) Award No. 31 of 1975   
Public Authorities Salaries Award No. PSA 3 of 1986   2 
Public Service Salaries Agreement No. PSA AGS of 1985   2 
Sheet Metal Workers Award No. 10 of 1973   1827, 1828,2 
Sheet Metal Workers (Government) Award No. 31 of 1973     
Shop and Warehouse (Wholesale and Retail Establishments) Award No. 32 of 1976  1819,1821,1827, 2088, 2089, 2090,2 
Steel Fabrication Industry Order No. C435 of 1987     1 
Storemen (Government) Award No. 20 of 1969  
Sugar Refining Award No. A41 of 1982   
Supermarkets and Chain Stores (Western Australia) Warehouse Award No. A26 of 1982  2 
Superphosphate and Chemical Employees Agreement No. A15 of 1986   
Transport Workers (General) Award No. 10 of 1961   1822, 1823, 1827, 2086, 2090, 2093, 2096, 2102,2 
Transport Workers (Government) Award No. 2A of 1952   
Vehicle Builders Award No. 9 of 1971  
Western Australian Fire Brigades Board Communication Systems Officers Salaries Agreement No. PSA AG6 of 1985   2 

AWARDS/AGREEMENTS — VARIATION OF — 
Aerated Water and Cordial Manufacturing Industry Award No. 10 of 1975   1094, 
Agriculture Protection Board of Western Australia Allowances and Conditions Agreement No. PSA AGS of 1981  
Air Conditioning and Refrigeration Industry (Construction and Servicing) Award No. 10 of 1979  1094, 1158, 1421, 1422, 1 

1664, 1876, 1885, 2 
Albany Port Authority Salaries Allowances and Conditions Agreement No. PSA AG1 of 1976  
Animal Welfare Industry Award No. 8 of 1968   
Art Gallery Attendants and Groundsmen Award No. 31 of 1980  
Bakers (Country) Award No. 18 of 1977   
Board of the Art Gallery of Western Australia Administrative, Clerical and General Officers, Salaries, Allowances and Conditions 

Agreement No. PSA AG26 of 1983   
Board of the Metropolitan Market Trust Administrative and Clerical Officers, Salaries, Allowances and Conditions Agreement No. 

PSA AG3of 1984  
Board of the Metropolitan Market Trust General Officers Salaries, Allowances and Conditions Agreement No. PSA AG16 of 1984  
Board of Secondary Education Administrative and Clerical Officers, Salaries, Allowances and Conditions Agreement No. PSA 

AG14of 1983   
BP Refinery (Kwinana) Security Men's Award No. 56 of 1978   
Breadcarters (Country) Award No. 17 of 1975   
Breadcarters (Metropolitan) Award No. 35 of 1963   
Brewery Craftsmen Agreement No. C368A of 1979  
Building Trades Award No. 31 of 1966   
Building Trades (Construction) Award No. 14 of 1978   1094, 1267, 1268, 1269, 1346, 1418, 1419, 1420, 1422, 1423, 1434, 1 

1768, 1874, 1875, 1876, 1878, 2033, 2138, 2139, 2140, 2267, 2356, 2357, 2358, 2359, 2 
Building Trades (Fremantle Port Authority) Award No. 31B of 1966  
Bunbury Port Authority Salaries, Allowances and Conditions Agreement No. PSA AG2 of 1976   
Burswood Island Resort Employees Award Nos. A23 and A25 of 1985   
Catering Employees (Nationwide Food Service Pty Ltd) Award No. A31 of 1981  
Catering Employees and Tea Attendants (Government) Award No. 34 of 1981  
Cereal Processing, Extracting and Manufacturing Award No. 26 of 1970  
Child Care Centres (Aides) Award No. 2 of 1983   
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AWARDS/AGREEMENTS — VARIATION OF-continued 
Child Care Centres (Child Care Workers) Award No. 4 of 1983   
Child Care Centres (Out of School Care-Play-leaders) Award No. 13 of 1984  
Child Care (Subsidised Centres) Award No. 26 of 1985   
Childrens Services Consent Award No. A1 of 1985   
Cleaners and Caretakers Award No. 12 of 1969   
Cleaners and Caretakers (Car and Caravan Parks) Award No. 5 of 1975   
Cleaners and Caretakers (Government) Award No. 32 of 1975   
Cleaners and Caretakers (Metropolitan Market Trust) Agreement No. 9 of 1967 . 
Cleaners (General and Window) Contractors Award No. 3 of 1968   

1094 
1094 

1162, 1349, 1591 
2039 
1094 
1094 

1265, 1350, 1351 
1591 
1094 

Clerks (Commercial, Social and Professional Services) Award No. 14 of 1972  1094, 2323 
Clerks (Commercial Radio and Television Broadcasters) Award No. 14C of 1968   1094 
Clerks (Control Room Operators) Award No. 14 of 1981   1094, 2274 
Clerks (Credit and Finance Establishments) Award No. 16 of 1952  1094 
Clerks (Customs, Shipping and/or Forwarding Agents) Award No. 47 of 1948   1094 
Clerks (Hotels, Motels and Clubs) Award No. R7 of 1977  1094 
Clerks (Public Authorities) Award No. PSA A7 of 1987   2039 
Clerks (Taxi Services) Award No. 14B of 1968   1094 
Clerks (Timber) Award No. 61 of 1947   1094 
Clerks (Wholesale and Retail Establishments) Award No. 38 of 1947   1094, 1592 
Cliffs Robe River Iron Associates Iron Ore Production and Processing Agreement No. 10 of 1979   1163 
Clothing Trades Award No. 16 of 1972   1094 
Community Colleges Award No. A21 of 1986   1351 
Community Welfare Department Hostels Award No. A27 of 1981   1352, 2040 
Concrete Masonry Block Manufacturing No. 28 of 1969   1094 
Country High School Hostels Award No. 7A of 1979   1352, 2040 
Crothall Hospital Services (WA) Pty Ltd Award No .A3 of 1987   1094 
Dairy Factory Workers Award No. 15 of 1982  1423 
Dairy Industry Authority of Western Australia Administrative, Clerical and General Salaries Allowances and Conditions Agreement 

No. PSA AG26 of 1984   2277 
Deckhands (Passenger Ferries, Launches and Barges) Award No. 15 of 1972   1169 
Dental Technicians and Attendant/Receptionists Award No. 29 of 1982   1094 
Department of Community Services (Family Resource Workers, Welfare Assistants and Parent Helpers) Award No. A19 of 1986  2041 
Draughtsmen's, Tracers, Planners and Technical Officers Award No. 11 of 1979  1094 
Dry Cleaning and Laundry Award No. 35 of 1978   1094 
Earthmoving and Construction Award No. 10 of 1963   1094,2041,2133,2138,2139,2140 

2277, 2278, 2280, 2281, 2357, 2359,'2361 
Education Department Ministerial Officers Salaries Allowances and Conditions Award No. PSA 5 of 1983   2046 
Electorate Officers Award No. A18 of 1986   ] 175, 2047 
Electrical Contracting Industry Award No. 22 of 1978   1094, 1158, 1421, 1422, 1438, 1658, I663', 1664 

1876, 1877, 1878, 1885, 2134, 2357, 2362, 2370 
Electrical Trades (Security Alarms Industry) Award No. 27 of 1979   1094, 1158 
Engine Drivers (Building and Steel Construction) Award No. 20 of 1973   1094, 1878, 2048, 2133, 2138, 2139, 2140, 2357, 2359, 2361 
Engine Driver's Country Power Station (State Energy Commission) Award No. 19 of 1975   1592, 1902 
Engine Drivers (General) Award No. 21A of 1977   1094, 1423, 1659, 2286, 2240 
Engine Drivers (Government) Award No. A5 of 1983   1263, 1421 
Engine Drivers (North West Abattoirs) Award No. 4 of 1969  1094 
Engineering Trades (Fremantle Port Authority) Award Nos. 42 and 48 of 1968   1261, 1302 
Engineering Trades (Government) Award Nos. 29, 30, 31 of 1961 and 3 of 1962  1175, 1593, 1877, 2287, 2356, 2361 
Engineering Trades (State Energy Commission) Award No. 1 of 1969  1770, 1874, 2052 
Enrolled Nurses and Nursing Assistants (Private) Award No. 8 of 1978   1094, 1176 
Esperance Port Authority Salaries, Allowances and Conditions Agreement No. PSA AG3 of 1976   ' 2287 
Family Day Care (Co-ordinators and Assistants) Award No. 16 of 1985   1177, 1594 
Fremantle Port Authority Deckhands and Deckboys Award No. 21 of 1971  ' 1262 
Fremantle Port Authority Masters and Launch Masters Award No. 10 of 1977   1670 
Fremantle Port Authority (Port Operations Officers) Award No. 2 of 1976   1671 
Frozen Food Employees Award No. 25 of 1977   IO94 
Fruit and Produce Market Employers Award No. 50 of 1955   1352 
Funeral Directors Assistants Award No. 18 of 1962  1094 1774 
Furniture Trades (Government) Award No. 34 of 1979   ' 1353 
Furniture Trades Industry Award No. A6 of 1984  1094 1594 
Gardeners (Government) Award No. 16 of 1983   I353 1354 
Gas Workers (SEC) Agreement No. 6 of 1978   1178| 1902 
Gate, Fence and Frames Manufacturing Award No. 24 of 1971   1094, 1595 
Geraldton Port Authority Salaries Allowances and Conditions Agreement No. PSA AGS of 1976   ' 2287 
Gold Mining Consolidated Award No. 21 of 1969   2052 
Golf Link and Bowling Green Workers Award No. 16 of 1967   1094 
Government Engineering Trades Award Nos. 29, 30 and 31 of 1961 and 3 of 1962   1259, 1269, 1421 
Government Officers (Herd Improvement Service) Award No. PSA A11 of 1986   ' ' 2288 
Government Officers (State Government Insurance Commission) Award No. PSA A21 of 1986   2057 
Government Railways Locomotive Enginemen's Award No. 13 of 1973   1179 1181 
Government Water Supply (Kalgoorlie Pipeline) Award No. 15 of 1981   ' 1182 
Government Water Supply, Sewerage and Drainage Employees Award No. 2 of 1980  1182, 1354, 1740, 2059 
Health Attendants Award No. 49 of 1978  ' ' ' 1775 
Hospital Assistants Traineeships Industrial Agreement No. AGIO of 1986   2060 
Hospital Laundry and Linen Service (Government) Award No. 36 of 1981   1780 
Hospital Laundry and Linen Service (Salaried Officers) Award No. 36 of 1978   1780 
Hospital Salaried Officers Award No. 39 of 1968   1782 
Hospital Salaried Officers (Silver Chain) Award No. 38 of 1978   1358 
Hospital Workers (Hostel Domestics) Award No. 19 of 1977   IO94 
Hospital Workers (Hostel Supervisors) Award No. 6 of 1978  1094 
Hospital Workers (Ngal-A) Award No. 6A of 1958   1748 
Hostel Workers (Aged and Disabled Persons) Award No. 5 of 1976    1094 
Hostel Supervisory Staff Agreement No. PSA 15 of 1980  2060 
Industrial Catering Workers Award No. 29A of 1974   IO94 2061 
Iron Ore Production and Processing (Goldsworthy Mining Ltd) Award No. 43 of 1981   ' 2142 
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AWARDS/AGREEMENTS — VARIATION OF —continued 
Karrakatta Cemetery, Administrative, Clerical and General Officers Salaries, Allowances and Conditions Agreement No. PSA AG14 

of 1984   
Kings Park Board Administrative, Clerical, General and Professional Officers, Salaries, Allowances and Conditions Agreement 

No. PSA AG2 of 1984  
Lamb Marketing Board of Western Australia, Administrative, Clerical and General, Salaries, Allowances and Conditions Agreement 

No. PSA AG22 of 1984   
Landscaped Gardening Industry Award No. 18 of 1978   
Legal Aid Commission of Western Australia, Administrative and Clerical Salaries, Allowances and Conditions Agreement No. PSA 

AG4of 1982   
Legal Aid Commission of Western Australia, Professional Officers, Salaries, Allowances and Conditions Agreement No. PSA 

AG5 of 1982   
Leslie Salt Co Award No. 31 of 1982  
Library Board of Western Australia, Salaries and Allowances Agreement No. PSA AG9 of 1982  
Licenced Establishments (Retail and Wholesale) Award No. 23 of 1977   1 
Lift Industry (Electrical and Metal Trades) Award No. 9 of 1973   1 
Main Roads Department (Administrative, Professional, Clerical and General) Allowances and Conditions of Service Agreement 

No. PSA AG25of 1984  
Marine and Power Engineers (Shift Engineers) Royal Perth Hospital Agreement No. AG24 of 1967   
Marine Stores Award No. 13 of 1958   
Materials Testing Employees Award No. A5 of 1982   
Meat Industry (North West Abattoirs) Award No. 18 of 1981   1094, 1270, 
Meat Industry (State) Award No. R9 of 1979  
Meat Industry (WA Lamb Marketing Board) Award No. 37 of 1981  
Meat Industry (Western Australian Meat Commission — Robb Jetty Division) Award No. 16 of 1976  
Mental Health Nurses Consolidated Award No. 13 of 1947   
Metal Trades (General) Award No. 13 of 1965   1094, 1158, 1274, 1421, 1422, 1423, 1438, 1658, 1659, 1661, 

1877, 1878, 1893, 2133, 2134, 2 
Metal Trades (Metropolitan Perth Transport Trust) Award No. 1 of 1974  
Metropolitan Market Trust Agreement No. 9 of 1967   
Mineral Earths Employees' Award No. 9 of 1975   
Mineral Sands Mining and Processing Industry Award No. 38 of 1981  
Ministerial Officers (Administrative, Clerical and General) Salaries, Allowances and Conditions Agreement No. PSA AG102 of 1971 .... 
Miscellaneous Workers (SEC) Award No. 3 of 1967   
Miscellaneous Workers (Slow Learning Children's Group) Award No. A20 of 1980  
Mooring Staff Award No. 31 of 1959   
Motel, Hostel, Service Flats and Boarding House Workers Award No. 29 of 1974  1094, 
Motor Vehicle (Service Station and Sales Establishments Rust Prevention and Paint Protection) Industry Award No. 29 of 1980  
National Trust of Australia (WA) Administrative, Clerical and General, Salaries, Allowances and Conditions Agreement No. PSA 

AG23 of 1983   
North Rankin Construction Award No. 42 of 1981  
Nurserymen's Award No. 30 of 1980  
Nurses Board of Western Australia, Administrative, Clerical, General and Professional, Salaries, Allowances and Conditions 

Agreement No. PSA AG 18 of 1972  
Nurses (Child Care Centres) Award No. A23 of 1984     
Nurses (Dentists Surgeries) Award No. 44A of 1976   
Nurses (Doctors Surgeries) Award No. A4 of 1976   
Nurses (Home of Peace) Award No. 28 of 1963   
Nurses (Mothercraft Home and Training Centre) Award No. 15 of 1965   
Nurses (Private Hospitals) Award No. 1 of 1966  1 
Nurses (Public Hospitals) Award No. 6 of 1968   
Nurses (Red Cross Blood Transfusion Service) Award No. 16 of 1979   
Nurses (Royal Flying Doctors Service) Award No. 18 of 1982   
Nurses (Silver Chain Association) Award No. 14 of 1965   
Nurses (Welfare and Corrections) Award No. 3 of 1973   
Oil Bunkering BP (Fremantle) Ltd Award No. 20 of 1981   1600, 
Optical Mechanics Award No. 9 of 1970  
Outstation Pilot Crews — Harbour and Light Department Award No. 4 of 1981  ! 
Painters (Government) Shipping Award No. 32 of 1961  
Pastrycooks Award No. 24 of 1981  
Permanent Building Societies (Administrative and Clerical Officers) Award No. 26 of 1975   
Perth Mint Administrative, Clerical and General Salaries, Allowances and Conditions Agreement No. PSA AG16 of 1983   
Perth Mint Professional Division Salaries, Allowances and Conditions Agreement No. PSA AG23 of 1984  
Perth Theatre Trust Administrative, Clerical and General Officers Salaries, Allowances and Conditions Agreement No. PSA AG12 

of 1981   
Pest Control Industry Award No. 9 of 1982   
Photographic Industry Award No. A9 of 1980   
Police Award No. 2 of 1966    1186, 1187, 1188, 
Port Hedland Port Authority Port Control Officers Award No. 1 of 1982   
Port Hedland Port Authority Salaries, Allowances and Conditions Agreement No. PSA AG15 of 1976  
Poultry Breeding Farm and Hatchery Workers Award No. 20 of 1976 i  
Printing (Country) Award No. 9 of 1969   
Printing (Government Printing Office) Award No. 31 of 1975   
Private Hospital Employees Award No. 27 of 1971  
Psychiatric Nurses (Public Hospitals) Award No. 14 of 1973   
Public Authorities Salaries Award No. PSA 3 of 1986   
Public Service Allowances (Higher Duties) Award No. PSA 8 of 1981  
Public Service Camping Allowance Agreement No. PSA AG2 of 1985   i 
Public Service Miscellaneous Allowance Award No. PSA 14 of 1982    
Public Service Motor Vehicle Allowances Consolidated Award No. PSA 13 of 1976  
Public Service Overtime Award No. PSA 10 of 1978   
Public Service Property Allowance Award No. PSA 4 of 1981  
Public Service Salaries Agreement No. PSA AG5 of 1985   
Public Service Shift Work Agreement No. PSA 24 of 1978   
Quarry Workers Award No. 13 of 1968   
RAC Patrolmen's Award No. 19 of 1980   
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AWARDS/AGREEMENTS — VARIATION OF —continued 
Radio and Television Workers Award No. 3 of 1980   
Railway Employees Award No. 18 of 1969   1367, 1397, 1550, 2071, 
Railway Officers Award No. 1 of 1985   
Railway Refreshments Services Award No. 2 of 1972  
Rangers (National Parks Authority) Award No. 17 of 1981 (Schedule "A")  
Restaurant, Tearoom and Catering Workers Award No. 48 of 1978   
Rock Lobster and Prawn Processing Award No. 24 of 1977   
Roof Tile Fixers Award No. 20 of 1975   
Salaried Officers of Murdoch University Award No. 16 of 1984  
Salt Production and Processing — Dampier Salt (Operations) Pty Ltd — Dampier and Lake McLeod Award No. A12 of 1985 .... 1367, 
Salt Production and Processing, Shark Bay Salt Joint Venture Gypsum Production Processing, Agnew Clough Ltd, Useless Loop 

Order Award No. 84 of 1983   
School Employees (Independent Day and Boarding Schools) Award No. 7 of 1979   
Security Officers Award No. R25 of 1981   1094, 
Sheetmetal Workers Award No. 10 of 1973   
Ship Painters and Dockers Award No. 29 f 1960  
Shop and Warehouse (Wholesale and Retail Establishments) Award No. 32 of 1976  1094, 
Slow Learning Children's Group (Salaried Officers) Award No. 13 of 1977   
Social Trainers and Assistant Supervisors (SLCG) Award No. A15 of 1984   
Social Trainers (Nulsen Haven) Award No. A11 of 1985   
Social Trainers (Slow Learning Children's Group) Award No. A15 of 1984  
Soft Furnishings Award No. 23 of 1982   1138, 
Storemen (Government) Award No. 20 of 1969  1199, 1263, 
Storemen Independent Wooldumpers Pty Ltd Award No. A36 of 1982   
Storemen's Rapid Metal Developments (Aust) Pty Ltd Award No. A44 of 1982   
Storemen (SEC) Award No. 4 of 1971  
Supermarkets and Chain Stores (WA) Warehouse Award No. A26 of 1982  
Superphosphate and Chemical Employees Award No. A15 of 1986  
Surveying Industry Award No. A45 of 1982   
Teachers Aides Award No. 4 of 1979  
Teachers Aides (independent Schools) Awards No. A1 of 1983   
Telfer Goldmine (Production and Maintenance) Award No. A13 of 1985   
Timber Yard Workers Award No. 11 of 1951   
Tool and Material Storemen (Education Department) Award No. 24 of 1974  
Training Assistants (Spastic Welfare) Award No. 16 of 1986   
Transport Trust Salaried Officers Award No. 3 of 1977   
Transport Workers (Burswood Island Resort) Award No. A2 of 1987   
Transport Workers (Eastern Goldfields Transport Board) Award No. 23 of 1976   
Transport Workers (General) Award No. 10 of 1961   
Transport Workers (Government) Award No. 2A of 1952   
Transport Workers (Mobile Food Venders — Flash Foods Canteen) Award No. A3 of 1986   
Transport Workers (Passenger Vehicles) Award No. 47 of 1978   
Trustees of the Pinnaroo Valley Memorial Park Cemetery Administrative, Clerical and General Officers, Salaries, Allowances and 

Conditions Agreement No. PSA AG20 of 1984  
Vehicle Builders Award No. 9 of 1971   
Waterways Commission Professional Officers Salaries, Allowances and Conditions Agreement No. PSA AG18 of 1984   
Western Australian Alcohol and Drug Authority Administrative, Clerical and General Officers, Salaries, Allowances and Conditions 

Agreement No. PSA AG6 of 1984   
Western Australian Alcohol and Drug Authority Professional Officers Salaries, Allowances and Conditions Agreement No. PSA AG7 

of 1984   
Western Australian Coastal Shipping Commission Administrative, Clerical and General Officers, Salaries, Allowances and Conditions 

Agreement No. PSA AG17 of 1984  
West Australian State Public Hospitals Medical Practitioners Award No. PSA 19 of 1986   
Western Australian College of Advanced Education Non-Academic Salaried Staff Award No. 3 of 1979   
Western Australian Egg Marketing Board Administrative, Clerical and General Officers, Salaries, Allowances and Conditions Agree- 

ment No. PSA AG21 of 1984   
Western Australian Fire Brigades Board Communications Systems Officers Salaries Allowances and Conditions of Service Agreement 

No. 37 of 1976  
Western Australian Museum Administrative Clerical and General Officers Salaries, Allowances and Conditions Agreement No. 

PSA AG29of 1983   
Western Australian Museum Professional Officers Salaries, Allowances and Conditions Agreement No. PSA AG30 of 1983   
Western Australian Post Secondary Education Commission Administrative, Clerical and General Officers Salaries, Allowances and 

Conditions Agreement No. PSA AG11 of 1982  
Western Australian Potato Marketing Board Administrative, Clerical and General Salaries, Allowances and Conditions Agreement 

No. PSA AGi5 of 1983   
Western Australian School of Nursing (Salaried Officers) Award No. 37 of 1978  
Wharves and Ships Watchmen's Award No. 4 of 1982     
Woodside Offshore Petroleum Pty Limited Long Service Leave Conditions Award No. 17 of 1984   
Wool, Hide and Skin Store Employees Award No. 8 of 1966  
Wool Sorters (Wool Scouring Works) Award No. 41 of 1956   
Zoological Gardens Employees Award No. 29 of 1969  

2307 
1811 

1261, 1893 
1388 
1390 
1390 
1614 

BOARDS OF REFERENCE — DECISIONS OF — 
Building Trades (Construction) Award No. 14 of 1978 — Claim re unfair dismissal — Granted  
Farm Employees Award No. 19 of 1984 — Claim re long service leave entitlements — Granted  
Nurses (Public Hospitals) Award No. 6 of 1968 — Rates of Pay insofar as including work experience for the purpose of determining 

commencing salary — Dismissed  
Railway Employees Award No. 18 of 1969 — Claim for confined space allowance for car and wagon lifters — Dismissed  

CANCELLATION OF AWARDS/AGREEMENTS/RESPONDENTS — 
Gas Workers' (Fremantle Gas and Coke Company) Agreement 1973 No. 1 of 1974  1619 
Industrial Relations (Mt Newman Mining Co Pty Ltd and Association of Draughting, Supervisory and Technical Employees) Agreement 

No. AG4of 1986   2317 
State Energy Commission Construction Award No. 23 of 1970  1392 
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CANCELLATION OF ORDERS — 
Amalgamated Metal Workers Union and Argyle Diamond Mines Pty Ltd — No. 1393 of 1987 — Cancellation of direction No. 1393 of 

1987 issued on 26/10/87   
Amalgamated Metal Workers Union and Others and Hamersley Iron Pty Ltd — No. C569 of 1987 — Cancellation of Order No. 1258 

of of 1986    
Australasian Society of Engineers, Moulders and Foundry Workers and All officials, staff and employees of the Australasian Society 

of Engineers, Moulders and Foundry Workers, Industrial Union of Workers, WA Branch — Cancellation of Order No. C382 of 
1987 — Replaced by amended order No. C382 of 1987   

Australian Workers' Union and Hamersley Iron Pty Ltd — No. CR37 of 1987 — Cancellation of Order No. CR627 of 1982  
Australian Workers' Union and Robe River Iron Associates — No. 1189 of 1986 — Cancellation of Order No. C102 of 1976  
Builders Labourers Federation and Instant Scaffold — No. 1223 of 1987 — Cancellation of Order No. 1223 of 1987 issued on 12 October 

1987     
Building Trades Association and Another and Master Builders Association — Appeal No. 237 of 1987 — Cancellation of Order No. 

3 of 1987   
Electrical Trades Union and Hamersley Iron Pty Ltd — No. 222 of 1987 — Cancellation of Order 245 of 1985   
Meat Industry Employees Union and Derby Industries Pty Ltd trading as Globe Meats — Appeal No. 436 of 1987 — Cancellation 

of Order No. CR71 of 1987   
Miscellaneous Workers' Union and Wormald Security — No. 789 of 1986 — Replaces Order No. C382 of 1984    
Printing and Kindred Industries Union and South West Printing and Publishing Company — No. C302 of 1987 — Cancellation of 

Order Nos. C536 of 1985 and C346 of 1986  

CEREMONIAL ADDRESSES — 
Speeches of Farewell to Mr Chief Commissioner B.J. Collier. 

COMMISSION IN COURT SESSION — MATTERS DEALT WITH — 
Amalgamated Metal Workers Union and Coca-Cola Bottlers and Others — No. C513 of 1983 — Claim re wage rates anomalies seeking 

the establishment of an equitable base for future wage movements — Granted  
Amalgamated Metal Workers Union and Comeng WA — No. CR201 of 1986 — Claim re over award payments for allowances and 

bonus — Dismissed  
Amalgamated Metal Workers Union and The Swan Brewery Company Limited — No. C172 of 1986 — Claim re increase in wage 

rates, wage comparabilities and date of operation in award — Granted  
Australasian Society of Engineers, Moulders and Foundry Workers and Other and BP Australia Ltd — No. 25 of 1986 — Claim re 

variation to award — Granted  
Electrical Trades Union and Hamersley Iron Pty Ltd — No. 350 of 1985 — Claim re disability allowance for maintenance tradesmen 

and assistants within Rail Workshop — Dismissed  
Furniture Trades Industrial Union and Boans, a division of Myer Stores Ltd and Others — No. 819(2) of 1985 — Claim re increase in 

wage rates — Granted  
Hugin WA Pty Ltd and Brian Parker — No. 72 (1) of 1987 — Claim re extension of time to lodge appeal — Granted  
Miscellaneous Workers Union and Anglican Homes For the Aged (Incorporated) and Others — No. A6 of 1987 — Claim for new award 

— Granted  
Miscellaneous Workers Union and the Board of Management, Ngal-A Mothercraft Training Centre — No. 622 of 1984 — Claim re 

variation of award — Granted  
Miscellaneous Workers Union and Wesfarmers Ltd trading as Masters Dairy Pty Ltd — No. CR198 of 1987 — Claim re travel 

allowance for employee — Dismissed  
Royal Australian Nursing Federation and Albany Regional Hospital and Others — No. 751 of 1985 — Claim re variation to award 

— Granted  

CONFERENCES — MATTERS ARISING OUT OF — 
Amalgamated Metal Workers Union and Another and Arnott Mills and Ware — No. C712 (1) of 1987 — Order re increase in wage 

rates pursuant to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Another and Barclay Bros Ltd — No. C762 of 1987 — Order re site allowance on Cadjebut 

Construction Project site  
Amalgamated Metal Workers Union and Another and Bunning Forest Products Pty Ltd — No. C643 of 1987 — Order re increase in 

wage rates pursuant to Restructuring and Efficiency Principle   
Amalgamated Metal Workers Union and Another and CBI Constructors Pty Ltd — No. C597 of 1987 — Order re Metal Trades 

(CBI Constructors Pty Ltd — Kwinana) Interim Order 1987   
Amalgamaged Metal Workers Union and Another and Centurian Industries Ltd — No. C356 of 1987 — Order re contributions to 

trustees of the Metal Unions' Superannuation Trust  
Amalgamated Metal Workers Union and Another and Eglo Engineering Pty Ltd — No. C679(2) of 1987 — Order re increase in wage 

rates pursuant to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Another and Email Ltd — No. C723 (4) of 1987 — Order re increase in wage rates pursuant 

to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Another and Humes Plastics WA — No. C723 (6) of 1987 — Order re increase in wage rates 

pursuant to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Another and J. and E. Hofmann Engineering Pty Ltd — No. C592 of 1987 — Order re 

increase in wage rates pursuant to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Another and Simpson Ltd — No. C712 (2) of 1987 — Order re increase in wage rates pursuant 

to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Another and Specialised Welding Pty Ltd — No. €781 (5) of 1987 — Order re increase in wage 

rates pursuant to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Another and Vinidex Tubemakers Pty Ltd — No. €594 of 1987 — Order re increase in wage 

rates pursuant to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Another and West Air Pty Ltd and Another — No. €509 of 1987 — Order re site allowance 

at Carousel Shopping Centre site  
Amalgamated Metal Workers Union and Australian Shipbuilding Industries (WA) Pty Ltd — No. €813 (1) of 1987 — Order re increase 

in wage rates pursuant to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Bellway Pty Ltd — No. €712 (8) of 1987 — Order re increase in wage rates pursuant to 

Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Bunbury Rewinds Pty Ltd — No. €749 (3) of 1987 — Order re increase in wage rates pursuant 

to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Chubb Australia Ltd — No. €778 (1) of 1987 — Order re increase in wage rates pursuant to 

Restructuring and Efficiency Principle  
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CONFERENCES — MATTERS ARISING OUT OF —continued 
Amalgamated Metal Workers Union and Dom Mechanical Construction Pty Ltd — No. C712 (4) of 1987 — Order re increase in wage 

rates pursuant to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Drilling Tools Australia Pty Ltd — No. C723 (3) of 1987 — Order re increase in wage rates 

pursuant to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Edgell Birdseye — No. C614 of 1987 — Order re site allowance on Processing Plant 

Franklin Street, Manjimup site  
Amalgamated Metal Workers Union and Another and Electrical Trades Union — No. C318 of 1987 — Order re site allowance  
Amalgamated Metal Workers Union and Email Ltd, Email York Division — No. 679(3) of 1987 — Order re increase in wage rates 

pursuant to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and F. Baguley and Co — No. C453 of 1987 — Order re Superannuation (F. Baguley Co) 

Order 1987   
Amalgamated Metal Workers Union and Frigopal Australia Pty Ltd — No. C749 (5) of 1987 — Order re increase in wage rates 

pursuant to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Granall Engineering Pty Ltd — No. C681(2) of 1987 — Order re increase in wage rates 

pursuant to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Harnischfeger of Australia Pty Ltd — No. C410 of 1987 — Order re increase in wage rates 

pursuant to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Hon Minister for Works — No. C715 of 1987 — Order re amended schedule of union 

respondents in Order No. C715 of 1987 issued on 12 October 1987   
Amalgamated Metal Workers Union and HJW Engineering Pty Ltd — No. C711 (4) of 1987 — Order re increase in wage rates 

pursuant to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Independent Wool Dumpers Pty Ltd — No. C812 (2) of 1987 — Order re increase in wage 

rates pursuant to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and JFK Engineering (WA) — No. C813 (2) of 1987 — Order re increase in wage rates pursuant 

to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Kailis Australia Shipyards Pty Ltd — No. C723 (5) of 1987 — Order re increase in wage 

rates pursuant to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Karratha Plant Maintenance Pty Ltd — Order No. C812 (4) of 1987 — Order re increase in 

wage rates pursuant to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Kewdale Structural Engineering Pty Ltd — No. C681(l) of 1987 — Order re increase in wage 

rates pursuant to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Leslie Salt Co — No. C450 of 1987 — Order re Leslie Salt Co Occupational Superannuation 

Order  
Amalgamated Metal Workers Union and Melwire Pty Ltd — No. C679(5) of 1987 — Order re increase in wage rates pursuant to 

Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and O'Donnell Griffin — No. C711 (1) of 1987 — Order re increase in wage rates pursuant to 

Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Others and ANI Keogh — No. C723 (1) of 1987 — Order re increase in wage rates pursuant to 

Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Others and ANJ Hoskins — No. C642 of 1987 — Order re increase in wage rates pursuant to 

Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Others and Australia Glass Manufacturers (WA) — No. C781 (1) of 1987 — Order re increase 

in wage rates pursuant to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Others and Bowra Holdings Ltd — No. C679(l) of 1987 — Order re increase in wage rates 

pursuant to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Others and Brownbuilt Metalux Industries — No. C593 of 1987 — Order re increase in wage 

rates pursuant to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Others and Dampier Salt Operations Pty Ltd — No. C722 of 1986 — Order re eligibility of 

employee for accommodation, review of Housing Policy to take place, parties to adhere to dispute procedure, no precendent set  
Amalgamated Metal Workers Union and Others and Email Westinghouse Pty Ltd (Air Handling Department) — No. C662 of 1987 — 

Order re increase in wage rates pursuant to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Others and Email Westinghouse Pty Ltd (Gas Meter Workers) — No. C661 of 1987 — Order 

re increase in wage rates pursuant to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Others and Email Westinghouse Pty Ltd (Perth Electricity Meters Plant) — No. C660 of 1987 

— Order re increase in wage rates pursuant to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Others and Email Wesinghouse Pty Ltd (Switchgear Sales Department) — No. C663 of 1987 

— Order re increase in wage rates pursuant to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Others and F.R. Tulk and Co Pty Ltd — No. C749 (2) of 1987 — Order re increase in wage 

rates pursuant to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Others and Hamersley Iron Pty Ltd — No. C569 of 1987 — Order re agreement on provisions 

of wage increase under 2nd tier and superannuation to apply, and cancellation of Order No. 1258 of 1986  
Amalgamated Metal Workers Union and Others and Hamersley Iron Pty Ltd — No. C569(A) of 1987 — Order re variation of agree- 

ment in matter No. C569 of 1987   
Amalgamated Metal Workers Union and Others and Harbourworks Clough Joint Venture and Others — No. C559 of 1987 — Order re 

Metal and Electrical Trades Construction (Burrup Peninsula) Consolidated Order 1987   
Amalgamated Metal Workers Union and Others and The Honourable Minister for Transport and Others — No. C311(l) of 1987 — 

Memorandum of Terms of Agreement re Rates of Wages and Attendance money in the Ship Painters and Dockers Award No. 29 
of 1960   

Amalgamated Metal Workers Union and Others and The Honourable Minister for Transport and Others — No. C311(2) of 1987 — 
Memorandum of Terms of Agreement re wages in the Engineering Trades (Fremantle Port Authority) Award Nos. 42 and 48 of 1968 

Amalgamated Metal Workers Union and Others and The Honourable Minister for Transport and Others — No. C311(3) of 1987 — 
Memorandum of Terms of Agreement re Rates of Pay and attendance money in the Wharves and Ships' Watchmen's Award No. 4 
of 1982   

Amalgamated Metal Workers Union and Others and The Honourable Minister for Transport and Others — No. C311(4) of 1987 — 
Memorandum of Terms of Agreement re Rates of Pay in the Fremantle Port Authority Deckhands and Deckboys Award No. 21 of 
1971  

Amalgamated Metal Workers Union and Others and The Honourable Minister for Transport and Others — No. 0311(5) of 1987 — 
Memorandum of Terms of Agreement re wages in the Building Trades (Fremantle Port Authority) Award No. 3 IB of 1966  

Amalgamated Metal Workers Union and Others and The Honourable Minister for Transport and Others — No. C311(6) of 1987 — 
Memorandum of Terms of Agreement re wages in the engine Drivers (Government) Award Noa. A5 of 1983   

Amalgamated Metal Workers Union and Others and The Honourable Minister for Transport and Others — No. C311(7) of 1987 — 
Memorandum of Terms of Agreement re wages in the Storemen (Government) Award No. 20 of 1969  

Amalgamated Metal Workers Union and Others and The Honourable Minister for Transport and Others — No. C311(8) of 1987 — 
Memorandum of Terms of Agreement re Rates of Pay in the Painters (Government) Shipping Award No. 32 of 1961  
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CONFERENCES — MATTERS ARISING OUT OF —continued 
Amalgamated Metal Workers Union and Others and The Honourable Minister for Transport and Others — No. C311(9) of 1987 — 

Memorandum of Terms of Agreement re wages in the Catering Employees and Tea Attendants (Government) Award No. 34 of 1981 . 
Amalgamated Metal Workers Union and Others and The Honourable Minister for Transport and Others — No. C311(10) of 1987 — 

Memorandum of Terms of Agreement re wages in the Cleaners and Caretakers (Government) Award No. 32 of 1975   
Amalgamated Metal Workers Union and Others and The Honourable Minister for Transport and Others — No. C311(11) of 1987 — 

Memorandum of Terms of Agreement re Rates of Pay in the Outstation Pilot Crews — Harbour and Light Department Award No. 
4 of 1981  

Amalgamated Metal Workers Union and Others and The Honourable Minister for Transport and Others — No. C311(12) of 1987 — 
Memorandum of Terms of Agreement re wages in the Transport Workers (Government) Award No. 2A of 1952  

Amalgamated Metal Workers Union and Others and The Honourable Minister for Transport and Others — No. C311(13) of 1987 — 
Memorandum of Terms of Agreement re Rates of Wages in the Mooring Staff Award No. 31 of 1959  

Amalgamated Metal Workers Union and Others and the Hon Minister for Works and Others — No. C527 of 1986 — Claim re Meal 
Money and Laundry Allowance — Granted  

Amalgamated Metal Workers Union and Others and the Hon Minister for Works — No. C715 of 1987 — Order re increase in wage 
rates pursuant to Restructuring and Efficiency Principle  

Amalgamated Metal Workers Union and Others and H. Ranee and Son Pty Ltd — No. C749 (4) of 1987 — Order re increase in wage 
rates pursuant to Restructuring and Efficiency Principle  

Amalgamated Metal Workers Union and Others and Jason Industrial — No. C781 (3) of 1987 — Order re increase in wage rates 
pursuant to Restructuring and Efficiency Principle  

Amalgamated Metal Workers Union and Others and J. Gadsden Pty Ltd — No. C722 of 1987 — Order re increase in wage rates 
pursuant to Restructuring and Efficiency Principle  

Amalgamated Metal Workers Union and Others and Ocean Shipyards (WA) Pty Ltd — No. C679(6) of 1987 — Order re increase in 
wage rates pursuant to Restructuring and Efficiency Principle  

Amalgamated Metal Workers Union and Others and Simsmetal Limited — No. C606 of 1987 — Order re increase in wage rates pursuant 
to Restructuring and Efficiency Principle  

Amalgamated Metal Workers Union and Others and Westcan — No. C596 of 1987 — Order re increase in wage rates pursuant to 
Restructuring and Efficiency Principle  

Amalgamated Metal Workers Union and Others and Westralian Transformers Pty Ltd — No. C712 (6) of 1987 — Order re increase 
in wage rates pursuant to Restructuring and Efficiency Principle  

Amalgamated Metal Workers Union and Others and Wigmores Tractors Pty Ltd — No. C711 (3) of 1987 — Order re increase in wage 
rates pursuant to Restructuring and Efficiency Principle  

Amalgamated Metal Workers Union and Nor-West Seafoods — No. C440 of 1987 — Order re rates of pay  
Amalgamated Metal Workers Union and Osborne Metal Industries — No. C781 (4) of 1987 — Order re increase in wage rates pursuant 

to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Readymix Group — No C781 (7) of 1987 — Order re increase in wage rates pursuant to 

Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Others and Rheem Australia Ltd — No. C637 of 1987 — Order re increase in wage rates 

pursuant to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Skilled Engineering Pty Ltd — No. C712 (5) of 1987 — Order re increase in wage rates 

pursuant to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Steelmains Pty Ltd — No. C781 (6) of 1987 — Order re increase in wage rates pursuant to 

Restructuring and Efficiency Principle   
Amalgamated Metal Workers Union and Structural and Marine Fabrications — No. C741 (2) of 1987 — Order re increase in wage 

rates pursuant to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and The Swan Brewery Company Limited — No. 0172 of 1986 — Claim re increase in wage rates, 

wage comparabilities and date of operation in award — Granted  
Amalgamated Metal Workers Union and T. O'Connor and Sons Pty Ltd — No. C595 of 1987 — Order re increase in wage rates 

pursuant to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Van leer Australia — No. C712 (3) of 1987 — Order re increase in wage rates pursuant to 

Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Webforge (WA) — No. C711 (2) of 1987 — Order re increase in wage rates pursuant to 

Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Western Construction Unit Trust — No. C741 (1) of 1987 — Order re Metal Trades 

(Western Construction Unit Trust) Interim Order 1987   
Amalgamated Metal Workers Union and Western Mining Corporation Ltd — Kwinana Nickel Refinery — No. C813 of 1987 — Order 

re increases in wage rates pursuant to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and Westside Welders Pty Ltd — No. C679(7) of 1987 — Order re increase in wage rates pursuant 

to Restructuring and Efficiency Principle  
Amalgamated Metal Workers Union and World Services and Construction Pty Ltd — No. C712 (7) of 1987 — Interim Order re 

increase in wage rates pursuant to Restructuring and Efficiency Principle  
Association of Draughting, Supervisory and Technical Employees and Cockburn Cement Ltd — No. C748 of 1987 — Order re 

increase in wage rates pursuant to Restructuring and Efficiency Principle  
Australasian Society of Engineers, Moulders and Foundry Workers and AH Officials, Staff and Employees of the Australasian Society 

of Engineers, Moulders and Foundry Workers WA Branch — No. C382 of 1987 — Amended Order re Superannuation (Australasian 
Society of Engineers, Moulders and Foundry Workers, Industrial Union of Workers, WA Branch)  

Australasian Society of Engineers, Moulders and Foundry Workers and Another and Bradford Kendall Foundries — No. C723 (2) of 
1987 — Order re increase in wage rates pursuant to Restructuring and Efficiency Principle  

Australasian Society of Engineers, Moulders and Foundry Workers and Another and J. Lysaght Australia Ltd — No. C749 (6) of 1987 
— Order re increase in wage rates pursuant to Restructuring and Efficiency Principle  

Australasian Society of Engineers, Moulders and Foundry Workers and Another and Pederick Engineering Pty Ltd — C385 of 1987 
— Order re superannuation (Pederick Engineering Pty Ltd) Order No. 385 of 1987   

Australasian Society of Engineers, Moulders and Foundry Workers and Boral Cyclone Ltd — No. C526 of 1987 — Order re increase 
in wage rates pursuant to Restructuring and Efficiency Principle  

Australasian Society of Engineers, Moulders and Foundry Workers and Boral Windows Pty Ltd — No. C749 (1) of 1987 — Order re 
increase in wage rates pursuant to Restructuring and Efficiency Principle  

Australasian Society of Engineers, Moulders and Foundry Workers and Cadbury Schweppes Pty Ltd — No. C673 of 1987 — Order re 
increase in wage rates pursuant to Restructuring and Efficiency Principle  

Australasian Society of Engineers, Moulders and Foundry Workers and City of Stirling — No. C781 (2) of 1987 — Order re increase 
in wage rates pursuant to Restructuring and Efficiency Principle  

Australasian Society of Engineers, Moulders and Foundry Workers and Commonwealth Industrial Gases Ltd — No. C382 of 1987 — 
Order re superannuation (Australasian Society of Engineers, Moulders and Foundry Workers, Industrial Union of Workers WA 
Branch)   

Australasian Society of Engineers, Moulders and Foundry Workers and Commonwealth Industrial Gases Ltd — No. C383 of 1987 — 
Order re superannuation (Commonwealth Industrial Gases Ltd) Order No. 383 of 1987   

2105, 2355 
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Australasian Society of Engineers, Moulders and Foundry Workers and Others and Commonwealth Industrial Gases Ltd — No. C679 

(8) of 1987 — Order re increase in wage rates pursuant to Restructuring and Efficiency Principle  
Australasian Society of Engineers, Moulders and Foundry Workers and Dowell Aluminium Windows (WA) — No. C517 of 1987 — 

Order re Superannuation [Dowell Aluminium Windows (WA)] Order  
Australasian Society of Engineers, Moulders and Foundry Workers and Foodland Associated Ltd — No. C452 of 1987 — Superannua- 

tion (Foodland Associated Limited) Order  
Australasian Society of Engineers, Moulders and Foundry Workers and Irwell Taps Pty Ltd — No. C778 (2) of 1987 — Order re 

increase in wage rates pursuant to Restructuring and Efficiency Principle  
Australasian Society of Engineers, Moulders and Foundry Workers and John's Perry Castings — No. C812 (3) of 1987 — Order re 

increase in wage rates pursuant to Restructuring and Efficiency Principle  
Australasian Society of Engineers, Moulders and Foundry Workers and Lidco Distributors (WA) Pty Ltd — No. C518 of 1987 — 

Order re Superannuation [Lidco Distributors (WA) Pty Ltd] Order  
Australasian Society of Engineers, Moulders and Foundry Workers and L. and M. Radiator Pty Ltd — No. C679(4) of 1987 — Order 

re increase in wage rates pursuant to Restructuring and Efficiency Principle  
Australasian Society of Engineers, Moulders and Foundry Workers and Maxwells Foundry — No. C451 of 1987 — Superannuation 

(Maxwells Foundry) Order  
Australasian Society of Engineers, Moulders and Foundry Workers and Others and Lidco Aluminium Windows Pty Ltd — No. C812 

(5) of 1987 — Order re increase in wage rates pursuant to Restructuring and Efficiency Principle  
Australasian Society of Engineers, Moulders and Foundry Workers and State Energy Commission — No. C549 of 1987 — Order to 

apply to instrument makers and repairers Grade A and replacing Order CR168 of 1987   
Australasian Society of Engineers, Moulders and Foundry Workers and WA Marine Research Laboratories — No. C753 of 1987 — 

Order re composite allowances for level of responsibility and skill required to perform duties covered by Special Rates and 
Provisions  

Australian Workers Union and AUR NL and Others — No. C792 of 1987 — Order re Goldmining Industry Occupational Super- 
annuation Order  

Australian Workers Union and Cockburn Cement Ltd — No. C747 of 1987 — Order re increase in wage rates pursuant to Restructuring 
and Efficiency Principle :  

Australian Workers Union and Goldsworthy Mining Ltd — No. C484 of 1987 — Order re Superannuation (Goldsworthy Mining Ltd) 
Order  

Australian Workers Union and Mt Newman Mining Co Pty Ltd — No. C494 of 1987 — Order re Superannuation (Mt Newman Mining 
Co Pty Ltd) Order  

Australian Workers Union and Others and Newmont Australia Limited — No. C335 of 1987 — Order re-Telfer Goldmine Occupational 
Superannuation Fund contributions  

Builders Labourers Federation and Building Management Authority — No. C700 of 1987 — Order re site allowance on Ocean Reef 
Primary School site  

Builders Labourers Federation and Building Management Authority — No. C701 of 1987 — Order re site allowance on Whitfords 
Community Centre site  

Builders Labourers Federation and Comco Constructions Pty Ltd — No. C538 of 1987 — Order re site allowance at Ocean Reef 
Shopping Centre site  

Builders Labourers Federation and DBM Building Co — No. C295 of 1987 — Claim re site allowance for construction work on the 
Busselton Boulevard Shopping Centre site — Granted  

Builders Labourers Federation and DBM Contractors Pty Ltd — No. C459 of 1987 — Order re site allowance for construction work 
on Craigie Swimming Pool Complex site  

Builders Labourers Federation and DBM Contractors Pty Ltd — No. C459 of 1987 — Correcting Order  
Builders Labourers Federation and The Hon Minister for Works — No. C119 of 1987 — Order re site allowance  
Builders Labourers Federation and The Hon. Minister for Works — No. C296 of 1987 — Order re site allowance  
Builders Labourers Federation and The Hon Minister for Works — No.C297 of 1987 — Order re site allowance  
Builders Labourers Federation and Interstruct Pty Ltd — No. C183 of 1987 — Order re site allowance  
Builders Labourers Federation and Interstruct Pty Ltd — No. C309 of 1987 — Order re site allowance for construction work on 

Karrinyup Shopping Centre Refurbishment site — Granted  
Builders Labourers Federation and Interstruct Pty Ltd — No. C282 of 1987 — Claim re site allowance for construction work on the 

Peters Factory site — Granted  
Builders Labourers Federation and Jaxon Constructions — No. C281 of 1987 — Order re site allowance  
Builders Labourers Federation and J.M. Best and Son Pty Ltd — No. C417 of 1987 — Claim re site allowance for construction work on 

the Naturalist Hotel/Motel units at Dunsborough — Granted  
Builders Labourers Federation and John Holland Construction — No. C2^2 of 1987 — Order re site allowance for construction work 

on Hillarys Marina site — Granted  
Builders Labourers Federation and John Holland Construction — No. C263 of 1987 — Order re site allowance for construction work 

on Dianella Plaza Shopping Complex site  
Builders Labourers Federation and Leighton Contractors — No. C773 of 1987 — Order re site allowance for construction work on 

Amenities Building, Barrow Island site  
Builders Labourers Federation and Master Builders Association — No. C556 of 1987 — Order re site allowance  
Builders Labourers Federation and Pindan Constructions Pty Limited — No. C317 of 1987 — Claim re site allowance for construction 

work on the Kwinana Hub Shopping Centre — Granted  
Builders Labourers Federation and Primary Building company — No. C299 of 1987 — Order re site allowance  
Builders Labourers Federation and Sabemo (WA) Pty Ltd — No. C145 of 1987 — Order re site allowance  
Builders Labourers Federation and Sabemo (WA) Pty Ltd — No. C539 of 1987 — Order re site allowance  
Builders Labourers Federation and Scaffold Industry Association — No. C437 of 1987 — Order to ratify agreement reached between 

the parties  
Builders Labourers Federation and Theiss Contractors Pty Ltd — No. C540 of 1987 — Order re site allowance for construction work on 

Guildford 51st Battalion site  
Building Trades Association and Baulderstone-Hornibrook — No. C629 of 1987 — Order re site allowance on Wanneroo Reservoir 

Pond No. 2 site  
Building Trades Association and Comco Construction Pty Ltd — No. C822 of 1987 — Order re site allowance for construction work 

on office block Ventnor Avenue West Perth site  
Building Trades Association and Consolidated Construction Pty Ltd — No. C136 of 1987 — Order re site allowance  
Building Trades Association and Cooper and Oxley Construction Co Pty Ltd — No. C434 of 1987 — Claim re site allowance for con- 

struction work on the Edwards Centre building — Granted  
Building Trades Association and DBM Contractors Pty Ltd — No. C628 of 1987 — Order re site allowance at Port Hedland 

Shopping Centre site  
Building Trades Association and DBM Contractors Pty Ltd — No. C628 of 1987 — Correcting Order  
Building Trades Association and Decmil Australia Pty Ltd — No. C791 of 1987 — Order re site allowance on Sea Ripple Caravan Park 

site, Karratha  
Building Trades Association and De Vaugh and Partners and Another — No. C420 of 1987 — Order re site allowance  
Building Trades Association and Frank Margaria — No. C623 of 1987 — Order re site allowance  
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CONFERENCES — MATTERS ARISING OUT OF — continued 
Building Trades Association and Frank Margaria — No. C623 of 1987 — Correcting Order  
Building Trades Association and Geo. A. Esslemont & Son — No. C438 of 1987 — Claim re site allowance for construction work on the 

"Scott House" site  
Building Trades Association and Holland Stolte Pty Ltd — No. C775 of 1987 — Order re site allowance for construction work on 

Capital Centre site  
Building Trades Association and Holland-Stolte Pty Ltd — No. C774 of 1987 — Order re site allowance for construction work on office 

block, 8 St George's Terrace site  
Building Trades Association and Jaxon Construction Pty Ltd — No. C624 of 1987 — Order re site allowance for construction work 

on Casuarina Prison site  
Building Trades Association and Keywest Pty Ltd — No. C830 of 1987 — Order re site allowance for construction work on Kununurra 

Hospital site  
Building Trades Association and Leighton Contractors — No. C433 of 1987 — Claim re site allowance for construction work on the 

Perth Technical College Extensions — Granted  
Building Trades Association and Master Builders Association — No. C564 of 1987 — Order re site allowance at Alco Hometown 

development site  
Building Trades Association and Master Builders Association — No. C583 of 1987 — Order re site allowance for construction work on 

Shafto Lane, Murray Street Perth site  
Building Trades Association and Master Builders Association — No. C866 of 1987 — Order re site allowance for construction work on 

Bishop See Office Building site  
Building Trades Association and Sabemo (WA) Pty Ltd — No. C776 of 1987 — Order re site allowance for construction work on 

WA Sports Centre Graylands site  
Building Trades Association and Southdown Construction Pty Ltd — No. C627 of 1987 — Order re site allowance on Beechboro 

Primary School site  
Building Trades Association and Southdown Construction Pty Ltd — No. C627 of 1987 — Correcting Order  
Building Trades Association and Universal Constructions and Another — No. C625 of 1987 — Order re site allowance for construction 

work on Army Training facility, Swanbourne site  
Construction, Mining and Energy Workers Union and City of Stirling — No. C771 of 1987 — Order re increase in wage rates pursuant 

to Restructuring and Efficiency Principle  
Construction, Mining and Energy Workers Union and Concept Contract Interiors — No. C729 of 1987 — Order re increase in wage 

rates pursuant to Restructuring and Efficiency Principle  
Construction, Mining and Energy Workers Union and Corinthian Industries (WA) Pty Ltd — No. C756 of 1987 — Order re increase in 

wage rates pursuant to Restructuring and Efficiency Principle  
Construction, Mining and Energy Workers Union and Fode Industries — No. C557 of 1987 — Order re increase in wage rates pursuant 

to Restructuring and Efficiency Principle    
Construction, Mining and Energy Workers Union and the Fremantle Port Authority — No. 370 of 1987 — Memorandum of terms of 

Agreement re allowance for Crane Drivers required to be available to work call out duties  
Construction, Mining and Energy Workers Union and Piermont Portables — No. C533 of 1987 — Order re increase in wage rates 

pursuant to Restructuring and Efficiency Principle •.  
Construction, Mining and Energy Workers Union and Storeplan — No. C532 of 1987 — Order re increase in wage rates pursuant to 

Restructuring and Efficiency Principle  
Electrical Trades Union and Another and Building Management Authority — No. C845 of 1987 — Order re site allowance for 

construction work on Community Centre Whitfords site    
Electrical Trades Union and Another and Building Management Authority — No. C846 of 1987 — Order re site allowance for con- 

struction work on Ocean Reef Primary School site  
Electrical Trades Union and Another and Direct Engineering Services Pty Ltd and Others — No. C513 of 1987 — Order re site allowance 

at Perth Technical College site  
Electrical Trades Union and Another and EEC Pty Ltd and Another — No. C633 of 1987 — Order re site allowance for construction 

work on South Lake Shopping Centre site  
Electrical Trades Union and Another and Everett Smith and Co and Another — No. C325 of 1987 — Claim re site allowance for 

construction work on the Scotch College Gymnasium site — Granted  
Electrical Trades Union and Another and Everett Smith and Co and Another — No. C512 of 1987 — Order re site allowance at 

Edwards Centre site  
Electrical Trades Union and Another and Hayward Installers and Another — No. C634 of 1987 — Order re site allowance for 

construction work on Ocean Reef Shopping Centre site  
Electrical Trades Union and Another and the Hon Minister for Works and Another — No. C320 of 1987 — Claim re site allowance for 

construction work at the Canning Vale Prison site — Granted  
Electrical Trades Union and Another and Kilpatrick Green Pty Ltd and Another — No. C514 of 1987 — Order re site allowance at Park 

Shopping Centre site  
Electrical Trades Union and Another and Landwest Electrical Services and Another — No. C323 of 1987 — Claim re site allowance for 

construction work on the Mandurah Police and Court House Complex — Granted  
Electrical Trades Union and Another and MPM Pty Ltd — No. C510(A)of 1987 — Order re site allowance at Scott House site  
Electrical Trades Union and Another and J. and S. Castle House and Another — No. C584 of 1987 — Order re site allowance for 

construction work on Prison Extensions, Albany site  
Electrical Trades Union and Another and Nichol and Co and Another — No. C641 of 1987 — Order re site allowance for 

construction work on Alco Home Town Development site  
Electrical Trades Union and Another and Nichol and Co and Another — No. C474 of 1987 — Order re site allowance for 

construction work on "Home Base" Subiaco site  
Electrical Trades Union and Another and The Hon Minister for Works — No. C321 of 1987 — Order re site allowance  
Electrical Trades Union and Building Management Authority — No. C585 of 1987 — Order re travelling allowance for electricians 

required to take mobile workshop vans to and from work  
Electrical Trades Union and Elcos — No. C620 of 1987 — Order re site allowance for construction work on Perth Technical site  
Electrical Trades Union and Elcos Pty Ltd — No. C473 of 1987 — Order re payment of nine hours pay to employees of applicant union 

at Royal Perth Hospital North Wing Project site  
Electrical Trades Union and Elcos Pty Ltd — No. C/93 of 1987 — Order re payment to employees of three hours wages for 18 

September 1987   
Electrical Trades Union and GR Services (WA) — No. C 812 (1) of 1987 — Order re increase in wage rates pursuant to Restructuring 

and Efficiency Principle  
Electrical Trades Union and the Hon Minister for Works — No. C321 of 1987 — Order re site allowance  
Electrical Trades Union and Kilpatrick Green — No. 361 of 1987 — Claim re site allowance for construction work on the BP Oil 

Refinery site, Kwinana — Granted  
Electrical Trades Union and Margaret River Electrical Service — No. C508 of 1987 — Order re site allowance at Naturalist Hotel/Motel 

Units site  
Electrical Trades Union and Others and Crewe and Sons Pty Ltd and Others — No. C435 of 1987 — Steel Fabrication Industry Order 

1987  
Electrical Trades Union and Others and Randall O'Connor Clough Joint Venture and Others — No. C598 of 1987 — Order re site 

allowance, superannuation and settlement of disputes, for employees on Westfarmers LPB Project, Kwinana  
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CONFERENCES — MATTERS ARISING OUT OF —continued 
Federated Clerks Union and Boans a division of Myer Stores Ltd — No. C666 of 1987 — Order re Federated Clerks Union and 

Boans Distribution Centre Superannuation Order  
Federated Clerks Union and Crafts Council of Western Australia — No. C471 of 1987 — Order re payment of moneys equivalent to 

three weeks wages to Applicant  
Federated Clerks Union and G.J. Coles & Co Ltd and Others — No. C376 of 1987 — Order re Clerks (Wholesale Distribution Centre) 

Superannuation Order 1987   
Food Preservers Union and Arnotts Biscuits Ltd — No. C653 of 1987 — Order re Arnotts Biscuits Ltd (Arnotts Mills and Ware 

Division) Superannuation Order  
Food Preservers Union and Meadow Lea Foods, a division of Goodman Fielder Foods Ltd — No. C657 of 1987 — Order re Meadow 

Lea Foods, a division of Goodman Fielder Foods Ltd Superannuation Order  
Furniture Trades Industrial Union and Pacific Dunlop Ltd trading as Dunlop (a Division of Pacific Dunlop Ltd) and Others — No. 

C782 of 1987 — Order re Pacific Dunlop Superannuation Order  
Journalists Union and Weekly Advertiser Newspapers Pty Ltd — No. C787 of 1987 — Order re payment of outstanding wages to four 

employees   
Marine and Power Engineers Union and Board of Management, Royal Perth Hospital — No. C555 of 1987 — Order re variation of 

Marine and Power Engineers (Shift Engineers) Royal Perth Hospital Agreement    
Master Builders Association and Another and Building Trades Association — No. C424 of 1987 — Claim re site allowance for construc- 

tion work on the East Victoria Park Shopping Centre — Granted  
Master Builders Association and Building Trades Association — No. C414 of 1987 — Claim re site allowance for construction work 

within the Carousel Shopping Centre — Granted  
Meat Industry Employees Union and Derby Meat Processing Co Ltd — No. C271A of 1987 — Mealing Industry (Derby Meat 

Processing Company Ltd — Broome) 38 Hour Week Order  
Meat Industry Employees Union and Derby Meat Processing Co Ltd — No. C271B of 1987 — Order re Broome 1987 Season Conditions 

Order  
Meat Industry Employees Union and Tallomans Pty Ltd — No. C61 of 1987 — Meat Industry Tallomans Pty Ltd (38 Hour Week) 

Order, 1987   
Meat Industry Employees Union and Western Australian Meat Commission — Robb Jetty Division — No. C646 of 1987 — Order re 

Meat Industry (Western Australian Meat Commission — Robb Jetty Division) (Delegate/Rover) Order 1987   
Meat Industry Employees Union and Windsor Foods Pty Ltd — No. C268 of 1987 — Meat Industry Windsor Foods Pty Ltd (38 Hour 

Week) Order, 1987   
Merchant Service Guild and Cockburn Cement Ltd — No. C746 of 1987 — Order re increase in wage rates pursuant to Restructuring 

and Efficiency Principle  
Merchant Service Guild and Fremantle Port Authority — No. C356(l) of 1987 — Order re Memorandum of Terms of Agreement 

on rates of pay  
Merchant Service Guild and Fremantle Port Authority — No. C356(2) of 1987 — Order re Memorandum of Terms of Agreement 

on rates of pay  
Merchant Service Guild and Hon Minister for Transport — No. C607 of 1987 — Memorandum of Terms of Agreement re wages in the 

Outstation Pilot Crews — Harbour and Light Department Award No. 4 of 1981  
Miscellaneous Workers Union and Berrivale Orchards Ltd — No. C480 of 1987 — Order re Berrivale Orchards Ltd Superannuation 

Order  
Miscellaneous Workers Union and Cadbury Schweppes Pty Ltd — No. C611 of 1987 — Order re increase in wage rates pursuant to 

Restructuring and Efficiency Principle  
Miscellaneous Workers Union and Cadbury Schweppes Pty Ltd — No. C479 of 1987 — Order re Cadbury Schweppes Pty Ltd — 

Drinks Division Superannuation Order  
Miscellaneous Workers Union and Coca Cola Bottlers, Perth — No. C377 of 1987 — Order re wages  
Miscellaneous Workers Union and CSBP and Farmers Ltd — No. C693 of 1987 — Order re increase in wage rates pursuant to 

Restructuring and Efficiency Principle  
Miscellaneous Workers Union and CSR Ltd Bradford Insulation Welshpool Works — No. C694 of 1987 — Order re increase in wage 

rates pursuant to Restructuring and Efficiency Principle  
Miscellaneous Workers Union and G.J. Coles & Co Ltd — No. C380 of 1987 — Laundry Workers (G.J. Coles & Co Ltd) Order No. 1 

of 1987   
Miscellaneous Workers Union and Mildura Fruit Juices — No. C481 of 1987 — Order re Mildura Fruit Juices Pty Ltd Superannuation 

Order  
Miscellaneous Workers Union and Others and Wesfarmers Ltd trading as Masters Dairy — No. C343 of 1987 — Wesfarmers Ltd 

(trading as Masters Dairy) Superannuation Order  
Miscellaneous Workers Union and Peters (WA) Ltd — No. C528 of 1987 — Order re Peters (WA) Ltd Superannuation Order  
Miscellaneous Workers Union and Weaver and Lock Pty Ltd — No. C477 of 1987 — Order re Weaver and Lock Pty Ltd Super- 

annuation Order  
Printing and Kindred Industries Union and Albany Advertiser Pty Ltd — No. C855 of 1987 — Order re Albany Advertiser 

Superannuation Order  
Printing and Kindred Industries Union and Government Printer (Director State Printing Division) — C577 of 1987 — Order re increase 

in wage rates pursuant to Restructuring and Efficiency Principle  
Printing and Kindred Industries Union and South West Printing and Publishing Company — No. C302 of 1987 — Order re Rates of Pay 
Printing and Kindred Industries Union and South West Times — No. C108 of 1987 — Withdrawn by leave  
Printing and Kindred Industries Union and Western Mail Pty Ltd and Bell Group Press Pty Ltd — No. C487 of 1987 — Order re 

Western Mail Superannuation Order  
Shop, Distributive and Allied Employees Association and Coles New World — No. C811 of 1987 — Order re increase in wage rates 

pursuant to Restructuring and Efficiency Principle  
Shop, Distributive and Allied Employees Association and Independent Wool Dumpers Pty Ltd — No. C575 of 1987 — Order re Inde- 

pendent Wool Dumpers Pty Ltd Superannuation Order  
Shop, Distributive and Allied Employees Association and Osborne Cold Stores (WA) Pty Ltd — No. C432 of 1987 — "SDA Cold and 

Freezer Stores Superannuation Order"  
Shop, Distributive and Allied Employees Association and Others and Whittakers Ltd — No. C534 of 1987 — Order re Whittakers 

Occupational Superannuation Order  
Shop, Distributive and Allied Employees Association and P & O Cold Storage Ltd and Another — No. C387 of 1987 — "SDA Cold 

and Freezer Stores Superannuation Order"  
Shop, Distributive and Allied Employees Association and W.D. and H.O. Wills (Australia) Ltd — No. C728 of 1987 — Order re 

W.D. and H.O. Wills Perth Storemen Superannuation Order  
Shop, Distributive and Allied Employees Association and Woolworths (WA) Ltd —• No. C805 of 1987 — Order re increase in wage 

rates pursuant to Restructuring and Efficiency Principle  
Timber Industry Industrial Union and Bunning Ltd — No. C472 of 1987 — Order re Bunning Ltd Occupational Superannuation Order. 
Timber Industry Industrial Union and Whittakers Ltd — No. C534 of 1987 — Order re Bristile, Mittens, Whittakers (BMW) 

Occupational Superannuation Order  
Transport Workers Union and Barry Hind trading as Transport Hire Service — No. C439 of 1987 — Order re payment of moneys as 

an ex grat/a payment  
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CONFERENCES — MATTERS ARISING OUT OF — continued 
Transport Workers Union and Goldsworthy Mining Ltd — No. C680 of 1987 — Order re inclusion in award of new subclauses in 

Clause — Special Rates and Provisions  
Transport Workers Union and Goodman Fielder Industries trading as Buttercup Bakeries WA — No. C446 of 1987 — Order re 

"Transport Workers (Buttercup Bakeries) WA Superannuation Order"  
Transport Workers Union and Mt Newman Mining Co Pty Ltd — No. C640 of 1986 — Order re Truck Dumping Procedures  

2142 

1426 
1426 

CONFERENCES — MATTERS REFERRED — 
Amalgamated Metal Workers Union and Another and Western Australian Government Railways Commission — No. CR717 of 1987 — 

Claim re welding and jet arcing is the work of fitters employed by applicant — Granted  
Amalgamated Metal Workers Union and Bains Harding Insulation Pty Ltd — No. CR250 of 1987 — Claim re site allowance — Granted 
Amalgamated Metal Workers Union and Cockburn Cement Ltd — No. CR24 of 1987 — Claim re Commission to declare meaning and 

interpretation of award — Dismissed  
Amalgamated Metal Workers Union and Eglo Engineering Pty Ltd — No. CR276 of 1987 — Claim re wages for employees for period 

in which bans and other industrial action took place — Dismissed  
Amalgamated Metal Workers Union and North City Holden — No. CR23 of 1987 — Claim re unfair dismissal seeking compensation 

— Dismissed  
Amalgamated Metal Workers Union and Others and Dawson-Brown and Root Pty Ltd — No. CR197 of 1987 — Claim re muster 

allowance and disability allowance — Granted in part  
Amalgamated Metal Workers Union and Others and Hamersley Iron Pty Ltd — No. CR396 of 1987 — Claim re tube survey work 

should be performed by trainee operators at the Dampier Power House — Granted  
Amalgamated Metal Workers Union and Others and Swan Portland Cement — No. CR246 of 1987 — Swan Portland Cement Super- 

annuation Fund (State) Order  
Amalgamated Metal Workers Union and Others and West Australian Government Railways Commission — No. CR140 of 1987 — 

Claim re declaration that tradesmen/fitters to carry out modifications to rolling stock is reasonable — Granted  
Amalgamated Metal Workers Union and Robe River Iron Associates — No. CR186 of 1986 — Withdrawn by leave  
Amalgamated Metal Workers Union and Robe River Iron Associates — No. CR118 of 1986 — Withdrawn by leave  
Amalgamated Metal Workers Union and Transfield (WA) Pty Ltd — No. CR 156 of 1987 — Claim re site allowance — Dismissed  
Amalgamated Metal Workers Union and Western Australian Fire Brigade Board — No. CR281 of 1986 — Claim re industry allowance 

and amount for personal insurance — Dismissed  
Association of Draughting, Supervisory and Technical Employees and Mt Newman Mining Company Pty Ltd — No. CRM of 1987 — 

Reference of dispute over shift penalty rates for determination — Dismissed  
Association of Draughting, Supervisory and Technical Employees and Mt Newman Mining Co Ltd — No. CR366 of 1987 — Claim 

re warning notices to be removed from five employees personnel files — Dismissed  
Australasian Society of Engineers, Moulders and Foundry Workers and State Energy Commission — No. CR238 of 1987 — Claim re 

payment of allowances to live-line linesmen for silicone grease removal — Dismissed  
Australian Workers Union and Hamersley Iron Pty Ltd — No. CR37 of 1987 — Claim re Memorandum of Agreement regarding 

dumper operators duties — Granted  
Australian Workers Union and Hamersley Iron Pty Ltd — No. CR143 of 1986 — Claim re higher disability allowance — Dismissed  
Australian Workers Union and Hamersley Iron Pty Ltd — No. CR339 of 1987 — Claim seeking re-employment for employee 

terminated with notice for negligence — Dismissed  
Australian Workers Union and Newmont Australia Ltd — No. CR677 of 1987 — Claim re termination of an employee was unfair 

seeking reinstatement — Granted  
Australian Workers Union and Robe River Iron Associates — No. CR902 of 1986 — Claim re unfair dismissal — Dismissed  
Australian Workers Union and Robe River Iron Associates — No. CR384 of 1987 — Claim re unfair dismissal of an employee — 

Dismissed   
Bakers, Pastrycooks and Confectioners Union and Thomas Beidermann — Michelle Louise Patisserie — No. CR393 of 1987 — Claim 

re unfair dismissal seeking long service leave entitlements — Dismissed  
Builders Labourers Federation and Geraldton Building Company — No. CR386 of 1987 — Claim re site allowance at Geraldton 

Civic Centre site — Dismissed  
Builders Labourers Federation and Jobec Pty Ltd — No. CR280 of 1987 — Claim re site allowance at Curtin University Geology 

Laboratory site — Dismissed  
Builders Labourers Federation and Interstruct — No. CR279 of 1987 — Claim re site allowance for construction work on aquarium 

complex at Hillarys Marina site — Granted  
Builders Labourers Federation and Multiplex Constructions Pty Ltd — No. CR266 of 1987 — Claim re reinstatement of worker — 

Dismissed  
Builders Labourers Federation and Multiplex Constructions Pty Ltd — No. CR124 of 1987 — Claim re redundancy payments for 

employees employed on respondents building sites — Granted  
Construction, Mining and Energy Workers Union and Another and Hamersley Iron Pty Ltd — No. CR155 of 1987 — Claim re foam 

rubber block placement in iron ore car couplings to be performed by "fitters" or "car and wagon examiners" — Dismissed — 
Mining Industry   

Construction, Mining and Energy Workers Union and Eglo Engineering Pty Ltd and Others — No. CR214 of 1987 — Claim re jurisdic- 
tion of Commission over an industrial matter to do with leave of absence — Industrial matter established  

Construction, Mining and Energy Workers Union and State Energy Commission — No. CR648 of 1987 — Claim seeking declaration 
re directing of various classifications to work on any work stage for which training is to be provided for — Granted  

Electrical Trades Union and Another and James Watt (Electrical) Pty Ltd and Another — No. CR230 of 1987 — Claim re site 
allowance — Granted   

Electrical Trades Union and Another and Milec Electrical Services Pty Ltd and Another — No. CR511 of 1987 — Order re site 
allowance  

Electrical Trades Union and Another and Milec Electrical Services and Others CR324 of 1987 — Claim re site allowance — Granted  
Electrical Trades Union and Another and W.J. Green and Co and Another — No. CR319 of 1987 — Claim re site allowance — 

Granted  
Electrical Trades Union and EEC Pty Ltd — No. CR510(B) of 1987 — Order re site allowance  
Electrical Trades Union and James Watt and Ralph M. Lee — No. CR684 of 1987 — Correcting order re effective date of site 

allowance  
Electrical Trades Union and K.G. Stokes & Co — No. CR507 of 1987 — Order re site allowance  
Electrical Trades Union and West Australian Government Railways Commission — No. CR121 of 1987 and 1033 (1) of 1987 — Matter 

remitted from Full Bench — Order re leave  
Federated Clerks Union and Student Guild, Curtin University of Technology — No. CR303 of 1987 — Withdrawn by leave  
Federated Clerks Union and Vox Adeon Stores (1984) Limited — No. CR786 of 1986 — Order re payment of contractual benefits  
Liquor Industries Employees Union and Burswood Island Resort — No. CR916 of 1986 — Claim re unfair dismissal — Compensation 

Granted  
Liquor Industries Employees Union and Phoenix Hotel — No. CR210 of 1987 — Application withdrawn by leave  
Locomotive Engine Drivers Union and Another and West Australian Government Railways Commission — No. CR656 of 1986 — 

Claim re use of cab installed radios by engine drivers is unreasonable — Granted  
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Meat Industry Employees Union and Derby Industries Pty Ltd T/A Globe Meats — No. CR126 of 1987 — Claim re disability 

allowance — Dismissed  
Meat Industry Employees Union and Derby Meat Processing Company Limited — No. CR50 of 1987 — Claim re conditions of 

employment to apply to reinstated employees — Granted  
Meat Industry Employees Union and Reg Russell and Sons Pty Ltd — No. CR369 of 1987 — Claim re unfair dismissal seeking reinstate- 

ment — Granted  
Meat Industry Employees Union and Tip Top Abattoirs — No. CR573 of 1987 — Withdrawn by leave  
Miscellaneous Workers Union and Ascot Veterinary Hospital — No. CR185 of 1987 — Order re payment of monies  
Miscellaneous Workers Union and Berkeley Cleaning Group Pty Ltd — No. CR127 of 1987 — Claim re redundancy agreement — 

Granted  
Miscellaneous Workers Union and State Energy Commission — No. CR398 of 1987 — Claim repayment of overtime — Dismissed  
Miscellaneous Workers Union and Subicare — No. CR362 of 1987 — Claim re employee be paid at correct level for her classification 

and therefore seeking backpay for whole period — Granted In Part  
Miscellaneous Workers Union and Water Authority of Western Australia — No. CR207 of 1987 — Claim re site allowance for 

employees in City of Perth — Dismissed  
Miscellaneous Workers Union and Wesfarmers Ltd trading as Masters Dairy Pty Ltd — No. CR198 of 1987 — Claim re travel 

allowance for employee — Dismissed  
Operative Painters and Decorators Union and Building Management Authority — No. CR362 of 1987 — Claim re unfair dismissal 

— Dismissed  
Psychiatric Nurses Association and Hon Minister for Health — No. CR517 of 1986 — Claim re maintenance of operation of 38-hour 

week and exclusion of Administrative Nurses from afternoon shifts as per trade off agreements — Dismissed  
Royal Australian Nursing Federation and Bamboo Creek Mine Management Ltd — No. CR616 of 1986 — Claim re compensation 

following appeal to Full Bench that Decision of Commission only ordered re-employment rather than compensation — Granted  
Royal Australian Nursing Federation and Goldsworthy Mining Ltd — No. CR329 of 1987 — Claim re unfair dismissal seeking 

compensation — Granted  
Royal Australian Nursing Federation and Home of Peace — No. CR673 of 1986 — Claim re unfair dismissal seeking compensation 

— Granted In Part  
Seamens Union and Isa Maritime Pty Ltd and Others — No. CR392 of 1987 — Claim seeking employment of persons in the calling of 
"Gangway Watchmen" as provided in award — Granted  
Shop, Distributive and Allied Employees Association and Action Food Barns (WA) Pty Ltd — No. CR443 of 1987 — Withdrawn by 

leave   
Shop, Distributive and Allied Employees Association and Foodland Associated Limited — No. CR269 of 1987 — Claim re 

establishment of employees correct award coverage — Declared award free  
Shop, Distributive and Allied Employees Association and G.J. Coles/Myer — No. CR429 of 1987 — Claim re provision of stools for 

door greeters — Dismissed  
State School Teachers Union and The Council of Hedland College — No. CR584 of 1986 — Claim remitted back to Commission 

following Full Bench hearing is now discontinued by consent  
Timber Industry Union and Bunnings Bros Pty Limited — No. CR409 of 1986 — Claim for protective clothing — Granted  
Transport Workers Union and Swan Portland Cement — No. CR261 of 1987 — Claim re superannuation — Dismissed  
United Timber Yards Union and Amalgamated Timber Products — No. CR128 of 1987 — Claim re unfair dismissal — Order re 

payment of moneys  

CONFERENCES — NOTATION OF — . 1301, 1448, 1897,2151,2375 

CORRECTIONS — 
Child Care (Subsidised Centres) Award No. A26 of 1985   
Engine Drivers Country Power Station (State Energy Commission) Award No. 19 of 1975   
Engineering Trades (Fremantle Port Authority) Award Nos. 42 and 48 of 1968   
Gas Workers (SEC) Agreement No. 6 of 1978   
Lysaght N.R. and Superweld Olympic Joint Venture — No. 828 of 1987 — Correction to appeal number. 
Motel, Hostel, Service Flats and Boarding House Workers Award No. 29 of 1974  
State Energy Commission of WA Use of Contractors Agreement May 1987   
Storemen (State Energy Commission) Award No. 4 of 1971  
Surveying Industry Award No. A45 of 1982   
Telfer Goldmine (Production and Maintenance) Award No. A13 of 1985   
Vehicle Builders Award No. 9 of 1971  

FULL BENCH — APPEALS AGAINST DECISION OF COMMISSION — 
Amalgamated Metal Workers Union and Others and Robe River Iron Associates — Appeal No. 406 of 1987 — Against decision at 

(67 WAIG 850) re refusal to stay or dismiss proceedings re variation to agreement — Dismissed  
Amalgamated Metal Workers Union and Others and Robe River Iron Associates — Appeal No. 506 of 1987 — Against decision at 

(67 WAIG 850) re provision of paid union meetings in variation to Agreement  
Association of Draughting, Supervisory and Technical Employees and Robe River Iron Associates — Appeal No. 202 of 1987 — Against 

decision at (67 WAIG 648) re compensation awarded — Dismissed  
Australian Workers Union and Robe River Iron Associates — Appeal No. 473 of 1987 — Against decision at (67 WAIG 1431) re 

dismissal of application for unfair dismissal — Dismissed  
Bannister J.V. and Kema Corporation Pty Ltd trading as Miss Maud — Appeal No. 552 of 1987 — Against decision at (67 WAIG 916) 

re dismissal of application seeking reinstatement and compensation — Dismissed  
Building Trades Association and Another and Master Builders Association — Appeal No. 237 of 1987 — Against decision at (67 WAIG 

848) re site allowance — Upheld  
Electrical Trades Union and Western Australian Government Railways Commission — Appeal No. 1105 of 1987 — Against decision 

at (67 WAIG 1677) to refuse to change the operative date of an order made by the Commission in the hearing of the matter 
following its appeal and further remittance to the Commission — Dismissed  

Electrical Trades Union and WA Government Railways Commission — Appeal No. 399 of 1987 — Against decision at (67 WAIG 893) 
re award variation — matter remitted to Commission — Upheld  

Hocks E. and Ken and Faye Davies trading as Kembla Built-in Furniture — Appeal No. 637 of 1987 — Against decision at (67 WAIG 
1231) re proceedings were contrary to natural justice and merit — Upheld  

Kangatheran B. and Boans Limited — Appeal No. 445 of 1987 — Against decision (at 66 WAIG 620) re unfair dismissal — 
Dismissed  
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FULL BENCH — APPEALS AGAINST DECISION OF COMMISSION —continued 
Liquor Industries Employees Union and Burswood Management Limited — Appeal No. 586 of 1987 — Against decision at (67 WAIG 

1289) to order compensation to employee unfairly dismissed — Dismissed  
Lysaght N.R. and Superweld Olympic J.V. — Appeal No. 145 of 1987 — Against decision at (67 WAIG 1410) re unfair dismissal — 

Dismissed   ••••■• 
Meat Industry Employees Union and Derby Industries Pty Ltd trading as Globe Meats — Appeal No. 436 of 1987 — Against decision 

at (67 WAIG 1003) re pro rata long service leave payments due to work injuries — Upheld  
Meat Industry Employees Union and Norwest Beef Industries Ltd — Appeal No. 838 of 1987 — Against decision at (67 WAIG 1215) 

re dismissal of a claim that respondent be required to pay severance pay to employees whose contracts were terminated at abattoir 
closure — Dismissed    

Miscellaneous Workers Union and Slow Learning Childrens Group of Western Australia — Appeal No. 926 of 1987 — Against decision 
at (67 WAIG 2300) to provide common award coverage for the classifications of Social Trainers and Assistant Supervisors on the 
basis of a strong commonality in work, covered by the Social Trainers (SLCG) Award — Dismissed  

Miscellaneous Workers Union and Water Authority of Western Australia — Appeal No. 644 of 1987 — Against decision at (67 WAIG 
1354) re inclusion of English Language Tuition Leave into Award — Upheld in Part  

Newbold Nominees Pty Ltd T/A Eclipse Carpet Cleaners and Edward Simon Whitlock — Appeal No. 187 of 1987 — Against order 
(at 67 WAIG 292) re compensation awarded — Remitted for further hearing and determination  

Operative Plasterers and Plaster Workers Federation and Building Workers Industrial Union — Appeal No. 373 of 1987 — Against 
decision at (67 WAIG 788) to declare the ineligibility of wall and ceiling fixers to become members of Operative Plasterers and 
Plaster Workers Federation — Dismissed  

Shop, Distributive and Allied Employees Association and State Energy Commission — Appeal No. 804 of 1987 — Against decision at 
(67 WAIG 1604) re variation of award by increasing "power house allowance" — Upheld  

State School Teachers Union and The Chairman, Hedland College Council — Appeal No. 186 of 1987 — Against decision (at 67 WAIG 
1006) re dismissal of application for unfair dismissal and compensation — Upheld  

State School Teachers Union and Hon Minister for Education — Appeal No. 1014 of 1987 — Against decision at (67 WAIG 1689) to 
declare that Government School Teachers (Education Department) Locality Allowance Award 1984 applies to part-time teachers 
on a proportional basis according to hours worked — Upheld  

Stothard L.F. and R.O. Meyers trading as International Bloodstock — Appeal No. 635 of 1987 — Against decision at (67 WAIG 1251) 
re dismissal of application seeking compensation for unfair dismissal — Upheld  

FULL BENCH — APPEALS AGAINST DECISION OF INDUSTRIAL MAGISTRATE - 
Australian Workers Union and Robe River Iron Associates — Appeal No. 366 of 1987 - 

grant a sum of money for annual leave to an employee covered by order of Commission - 
Against decision (at 67 WAIG 906) not to 

- Dismissed  

FULL BENCH — MATTERS REFERRED UNDER SECTION 27 — 
Basil Milentis and The Honourable Minister for Education — Questions of Law — Form of appeal against punishment — Question 

answered for purpose of Application No. T9 of 1986   
John Holland Constructions and Transpsort Workers Union and Construction, Mining and Energy Workers Union - 

C650 of 1987 — Question of Law — Definition of "Legal Practitioner" pursuant to the Industrial Relations Act ■ 
answered in the affirmative  

C621 and 
- Question 

FULL BENCH — PROCEEDINGS FOR ENFORCEMENT OF ACT — 
Deputy Registrar and Norma Miles of R.D. Miles and Company — No. 745 of 1987 — Application seeking enforcement of summons 

to attend compulsory conference — Proved  1531 
Registrar and Martin B.M., Silverbridge Nominees Pty Ltd T/A Perth Electrical Services — Nos. 1028 and 1029 of 1986 — Applications 

seeking enforcement of summons to attend Conferences — Application No. 1028 Dismissed — No. 1029 Proved  1124 

GENERAL ORDERS — SECTION 50 — 
Location Allowance in Private Awards — No. 603 of 1987 . 

INDUSTRIAL APPEAL COURT - APPEALS AGAINST DECISION OF COMMISSION IN COURT SESSION — 
State School Teachers Union and Minister for Education — Appeal No. 5 of 1987 — Appeal against reference of matter to Commission 

in Court Session by Government School Teachers Tribunal  

INDUSTRIAL APPEAL COURT — APPEALS AGAINST DECISION OF FULL BENCH — 
Amalgamated Metal Workers Union and Robe River Iron Assocates — Appeal No. 3 of 1987 ■ 

re true interpretation of Agreement — allowed  
• Against decision (at 67 WAIG 745) 

LONG SERVICE LEAVE — APPEALS COMMITTEE — GOVERNMENT WAGES EMPLOYEES — 
Long Service Leave Conditions for State Government Wages Employees — Buczak T. and Spastic Welfare Association of Western 

Australia — Claim for pro rata long service leave entitlements following dismissal — Dismissed  

LONG SERVICE LEAVE — BOARDS OF REFERENCE — SPECIAL — 
Construction Industry Portable Paid Long Service Leave Act 1985 — Iceville Pty Ltd trading as Rogers Painting Contractors and 

Construction Industry Long Service Leave Payment Board — Claim re long service leave — Dismissed for want of jurisdiction  
Health Attendants Award No. 49 of 1978 — The Miscellaneous Workers Union and Mr S. Meszaros trading as American Health Studios 

— Claim re long service leave entitlements — Granted  
Private Hospitals Employees Award No. 27 of 1971 — Miscellaneous Workers Union and Datec Management — Claim re long service 

leave — Granted  

LONG SERVICE LEAVE — STANDARD PROVISIONS . 

NOTICES — APPOINTMENTS — 
Mr John Carrigg appointed as Registrar of the Western Australian Industrial Relations Commission 2378 
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NOTICES — AWARDS/AGREEMENT — MATTERS — 
Aboriginal Medical Service Employees Award 1987 — Application No. A26 of 1987 — Miscellaneous Workers Union — Application 

for an award  
AMIEU — Derby Meat Processing Co Ltd Broome — Seniority Agreement — Application No. AG14 of 1987 — Meat Industry 

Employees Union — Application for an agreement  
Artworkers Award 1987 — Application No. A30 of 1987 — Operative Painters and Decorators Union — Application for an award  
Bakers' (Metropolitan) Award — Application No. A13 of 1987 — Bread Manufacturers Association — Application for an Award  
BP Refinery (Kwinana) (Security) Award — Application No. A29 of 1987 — Miscellaneous Workers Union — Application for an 

award  
BP Refinery (Kwinana) (Security Mens) Award No. 56 of 1987 — Application No. 660 of 1987 — Miscellaneous Workers' Union — 

Application for variation of award  
BP Refinery (Kwinana) (Security Mens) Award No. 56 of 1978 — Application No. 800 of 1987 — Federated Miscellaneous Workers 

Union — Application for variation of an award  
BP Refinery (Kwinana) (Security Men's) Award No. 56 of 1987 — Application No. 1326 of 1987 — MSS Guard Services — Application 

to be joined to award  
Building Trades Award No. 31 of 1966 — Application No. 663 of 1987 — Construction, Mining and Energy Workers Union — 

Application for joinder of party to award  
Building Trades Award No. 31 of 1966 — Application No. 788 of 1987 — Construction, Mining and Energy Workers Union — 

Application for joinder of party to award  
Building Trades (Construction) Award No. 14 of 1978 — Application No. 615 of 1987 — Construction, Mining and Energy Workers' 

Union — Application for variation of award  
Building Trades (Construction) Award No. 14 of 1978 — Application No. 812 of 1987 — Construction, Mining and Energy Workers 

Union — Application for variation of an award  
Building Trades (Construction) Award No. 14 of 1978 — Application No. 859 of 1987 — Construction, Mining and Energy Workers 

Union — Application for variation of an award  
Building Trades (Construction) Award No. 14 of 1978 — Construction, Mining and Energy Workers Union — Application No. 1576 

of 1987 — Application for variation of an award  
Burswood Island Resort (Supervisors) Award 1987 — Application No. A35 of 1987 — Association of Draughting, Supervisory and 

Technical Employees — Application for an award  
Car Radio Installer (Car Radio Installation Industry, Australian Traineeships) Industrial Agreement — Application No. AG13 of 1987 

— Electrical Trades Union — Application for an agreement  
Catering Employees (Nationwide Food Service Pty Ltd) Award No. A31 of 1981 — Application No. 1117 of 1987 — Liquor and Allied 

Industries Employees Union — Application for variation of award  
Catering Employees (Parliament House) Award — Application No. A15 of 1987 — Liquor Industries Employees Union — Application 

for an award  
Child Care (Subsidised Centres) Award No. 26 of 1985 — Application No. 1186 of 1987 — Miscellaneous Workers Union — 

Application for variation of award  
Cleaners and Caretakers (Government) Award No. 32 of 1975 — Application No. 1487 of 1987 — Miscellaneous Workers Union 

— Application for variation of an award  
Clerks (Accounting Assistant Australian Traineeships) Industrial Agreement — Application No. AG27 of 1987 — Federated Clerks 

Union — Application for an Agreement  
Clerks' (Accountants Office Australian Traineeships) Industrial Agreement — Application No. AGS of 1987 — Federated Clerks' 

Union — Application for an agreement  
Clerks' (Accountants Office Australia Traineeship) Industrial Agreement — Application No. AG24 of 1987 — Federated Clerks Union 

— Application for registration of an agreement  
Clerks' Commercial Industries Australian Traineeships Industrial Agreement — Application No. AG9 of 1987 — Federated Clerks' 

Union — Application for an agreement  
Clerks' (Commercial Industries Australian Traineeships) Industrial Agreement — Application No. AG18 of 1987 — Federated Clerks 

Union — Application for registration of an agreement  
Clerks' (Commercial Industries Australian Traineeships) Industrial Agreement — Application No. AG19 of 1987 — Federated Clerks 

Union — Application for registration of an agreement  
Clerks' (Commercial Industries Australian Traineeships) Industrial Agreement — Application No. AG20 of 1987 — Federated Clerks 

Union — Application for registration of an agreement  
Clerks (Commercial Radio and Television Broadcasters Traineeships) Industrial Agreement — Application No. AG35 of 1987 — 

Federated Clerks Union — Application for an agreement  
Clerks (Commercial, Social and Professional Services) Award Industrial Agreement — Application No. AG28 of 1987 — 

Federated Clerks Union — Application for an agreement  
Clerks (Commercial, Social and Professional Services) Award Industrial Agreement — Application No. AG30 of 1987 — Federated 

Clerks Union — Application for an agreement  
Clerks' (Commercial, Social and Professional Services) Award Industrial Agreement — Application No. AG25 of 1987 — Federated 

Clerks Union — Application for registration of an agreement  
Clerks' (HBF — Clerical, Administrative and Information Processing Officers) Award 1987 — Application No. A22 of 1987 — 

Federated Clerks' Union — Application for an award  
Clerks' (Hotel, Motels and Clubs) Award — Application No. AG7 of 1987 — Federated Clerks' Union — Application for an 

agreement   
Clerks' (Hotel, Motel and Clubs) Award Industrial Agreement — Application No. AG23 of 1987 — Federated Clerks Union — 

Application for registration of an agreement  
Clerks (Hotels, Motels and Clubs) Award Industrial Agreement — Application No. AG34 of 1987 — Federated Clerks Union — 

Application for an agreement  
Clerks' (Manufacturing Industry Australian Traineeships) Industrial Agreement — Application No. AG26 of 1987 — Federated Clerks 

Union — Application for registration of an agreement  
Clerks' (Medical Secretary Receptionist Australian Traineeships) Industrial Agreement — Application No. AG11 of 1987 — Federated 

Clerks' Union — Application for an agreement  
Clerks' (National Safety Council of WA Inc) 1987 Award — Application No. A16 of 1987 — Federated Clerks' Union — Application 

for an award  
Clerks' (Wholesale and Retail Establishments Application No. AGIO of 1987 — Federated Clerks' Union — Application for an 

agreement   
Clerks' (Wholesale and Retail Establishments) Award Industrial Agreement — Application No. AG17 of 1987 — Federated Clerks 

Union — Application for registration of an agreement  
Clerks' (Wholesale and Retail Establishments) Award Industrial Agreement — Application No. AG21 of 1987 — Federated Clerks 

Union — Application for registration of an agreement  
Clerks' (Wholesale and Retail Establishments) Award Industrial Agreement — Application No. AG22 of 1987 — Federated Clerks 

Union — Application for registration of an agreement  
Clerks (Wholesale and Retail Establishments) Award Industrial Agreement — Application No. AG29 of 1987 — Federated Clerks 

Union — Application for an agreement  
Clerks (Wholesale and Retail Establishments) Award Industrial Agreement — Application No. AG31 of 1987 — Federated Clerks 

Union — Application for an agreement  
57841-13 
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NOTICES — AWARD/AGREEMENT — MATTERS — continued 
Clerks (Wholesale and Retail Establishments) Award Industrial Agreement — Application No. AG32 of 1987 — Federated Clerks 

Union — Application for an agreement  
Clerks (Wholesale and Retail Establishments) Award Industrial Agreement — Application No. AG33 of 1987 — Federated Clerks 

Union — Application for an agreement  
Dry Cleaning and Laundry Award No. 35 of 1978 — Application No. 760 of 1987 — Western Australian Clothing and Allied Trades' 

Industrial Union of Workers — Application for variation of award  
Electronic Servicing Employees (Public Works Department Architectural Division) Award No. A40 of 1982 — Application No. 1539 

of 1987 — Association of Draughting, Supervisory and Technical Employees — Application for variation of an award  
Enrolled Nurses (Community and Occupational Health) Award — Application No. A32 of 1987 — Miscellaneous Workers Union 

— Application for an award  
Enrolled Nurses (Doctors and Dentists Surgeries) Award 1987 — Application No. A21 of 1987 — Miscellaneous Workers Union — 

Application for an award  
Enrolled Nurses (Red Cross Blood Transfusion Service) Award — Application No. A31 of 1987 — Miscellaneous Workers Union 

— Application for an award  
Furniture Trades Industry Award No. A6 of 1984 — Application No. 888 of 1987 — Furniture Trades Industrial Union — Application 

for variation of an award  
Gold Mining Award No. 21 of 1967 — Application No. 1143 of 1987 — Western Mining Corporation — Application for variation of 

an award  
Government Officers (Marketing Organisations) Salaries, Allowances and Conditions Award 1987 — Application No. PSA A8 of 1987 

— Western Australian Meat Marketing Corp and Others — Application for an award  
Hospital Salaried Officers (Pathology, Radiology and Research Services) Award — Application No. A10 of 1987 — Hospital 

Salaried Officers Association — Application for an award  
Industrial Spraypainting and Sandblasting Award 1987 — Application No. A33 of 1987 — Operative Painters and Decorators Union — 

Application for an award  
Iron Ore Produetion-and Processing (Hamersley Iron Pty Limited) Award 1987 — Application No. A20 of 1987 — Amalgamated 

Metal Workers Union and Others — Application for an award  
Journalists (Daily News) Award 1987 — Application No. A18 of 1987 — United Media Ltd trading as Daily News Pty Ltd — Applica- 

tion for an award  
Meat Industry (Government) Award No. 44 of 1981 — Application No. 805 of 1987 — Western Australian Meat Commission — 

Application for variation of award  
Meat Industry (Western Australian Meat Commission — Robb Jetty Division) Award No. 16 of 1976 — Application No. 792 of 1987 

— Western Australian Meat Commission — Application for variation of award  
Mineral Sands Mining and Processing Award No. 38 of 1981 — Application No. 609 of 1987 — Australian Workers Union — 

Application for variation of award  
Mineral Sands Mining and Processing Industry Award No. 38 of 1981 — Application No. 759 of 1987 — Associated Minerals 

Consolidated and Others — Application for variation of award  
Mineral Sands Mining and Processing (Engineering and Building Trades) Award No. 6 of 1977 — Application No. 347 of 1987 — 

Associated Minerals Consolidated and Others — Application for variation of award  
Miscellaneous Workers (Security Industry) Superannuation Award 1987 — Application No. A34 of 1987 — Miscellaneous Workers 

Union — Application for an award  
Monumental Stone Workers and Stone Processors Award 1988 — Application No. A36 of 1987 — Construction, Mining and Energy 

Workers Union — Application for an award .•  
Nurses (Aboriginal Medical Services) Award 1987 — Application No. A23 of 1987 — Royal Australian Nursing Federation — 

Application for an award  
Nurses (Independent Schools) Award No. 21B of 1962 — Application No. 190 of 1987 — Royal Australian Nursing Federation — 

Application for variation of an award  
Plant Operators (Gold Mining) Trainee Agreement 1987 — Application No. AG15 of 1987 — Australian Workers Union — Application 

for an agreement  
Restaurant, Tearoom and Catering Workers Award No. 48 of 1978 — Application No. 1118 of 1987 — Liquor and Allied Industries 

Employees Union — Application for variation of award  
The Directors of Nursing (Teaching Hospitals) Award 1987 — Application No. A24 of 1987 — Royal Australian Nursing Federation — 

Application for an award  
The Rangers Award — Application No. A12 of 1987 — Miscellaneous Workers' Union — Application for an award  
Teachers' Aides (Independent Schools) Award — Application No. All of 1987 — Miscellaneous Workers Union — Application for 

an award  
Technical Assistant Survey Traineeship Agreement — Application No. A6 of 1987 — Association of Draughting, Supervisory and 

Technical Employees — Application for new award  
Technical Assistant Survey No. 2 Traineeship Agreement 1987 — Application No. AG12 of 1987 — Association of Draughting, 

Supervisory and Technical Employees — Application for an agreement  
Telfer Gold Mine (Production and Maintenance Employees) Award 1987 — Application No. A9 of 1987 — Newmont Australia 

Limited — Application for an award  
Theatrical Employees Entertainment Sporting and Amusement Facilities (Western Australian Government) Award 1987 — Application 

No. A28 of 1987 — Theatrical and Amusement Employees Association — Application for an award  
Theatrical Employees (General Amusement Machine Centres) Award 1987 — Application No. A25 of 1987 — Theatrical and Amuse- 

ment Employees Association — Application for an award  
Training Assistants (Spastic Welfare) Award No. 16 of 1986 — Application No. 870 of 1987 — Miscellaneous Workers' Union — 

Application for variation of an award  
Transport Workers (Passenger Vehicles — North West) Award — Application No. A19 of 1987 — Transport Workers Union — 

Application for an award  
Veterinary Surgeons Award — Application No. A14 of 1987 — Miscellaneous Workers' Union — Application for an award  
Western Australian College of Advanced Education Academic Staff Award 1987 — Application No. A11 of 1987 — Union of College 

Academics — Application for an award  
Western Australian State Public Hospitals Medical Practitioners Award No. PSA 19 of 1986 — Application No. PSA 2104 of 1987 — 

Australian Medical Association Incorporated — Application for variation of award  

NOTICES — CANCELLATION OF AWARDS/AGREEMENTS/RESPONDENTS — UNDER SECTION 47 — 
Industrial Relations (Mt Newman Mining Co Pty Limited and Association of Draughting, Supervisory and Technical Employees) 

Agreement 1986   

NOTICES — UNION MATTERS — 
Association of Professional Engineers, Australia (Western Australian Branch) Organisation of Employees — Application No. 1400 

of 1987 — Application for registration of an organisation of employees in accordance with the Industrial Relations Act 1979  
Australian Collieries Staff Association — No. 853 of 1987 — Application to alter rule 1.—Name of Association  
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NOTICES — UNION MATTERS —continued 
Civil Service Association and Another — Application No. 1122 of 1987 — Application for amalgamation of organisations  
Collieries Staff Association — Application No. 770 of 1987 — Application to alter rule 3.—Constitution  
Collieries Staff Association — Application No. 989 of 1987 — Application to alter rule 3 — Constitution  
Construction, Mining and Energy Workers Union — Application No. 1111 of 1987 — Application to alter rule 4 — Eligibility for 

Membership   
Construction, Mining and Energy Workers Union — Application No. 1503 of 1987 — Application for alteration of Rule 4 — 

Eligibility for Membership  
Furniture Trades Union — Application No. 765 of 1987 — Application to alter rule 2.—Constitution  
Merchant Service Guild — Application No. 840 of 1987 — Application to alter rule 3.—Membership Qualifications  
Real Estate Salespersons Association of Western Australia (Inc) — Application No. 1102 of 1987 — Application to register as an 

organisation of employees  
Timber Yards Employees Union and Others — Application No. 1364 of 1987 — Application for amalgamation of organisations  

PRESIDENT — MATTERS DEALT WITH — 
Amalgamated Metal Workers Union and Robe River Iron Associates — No. 1259 of 1987 — Claim re stay of operation of Order No. 610 

of 1987 — Dismissed  
Australian Workers Union and Newmont Australia Ltd — No. 1456 of 1987 — Extension of time for filing of appeal books on 

respondent — Granted  
Builders Labourers Federation, Timber Yards Employees Union, Operative Plasterers and Plaster Workers Union — Application No. 

1504 of 1987 — Re registration of an amalgamated organisation — Extension of time in which to file a notice of objection to 
Application No. 1364 of 1987 — Granted  

Eric Hocks and K.J. and F.D. Davies trading as Kembla Built-in Furniture — No. 754 of 1987 — Claim re stay of order 818 of 1986 
— Dismissed  

Liquor Industries Employees Union and Burswood Management Limited — No. 600 of 1987 — Claim re stay of Order No. CR916 of 
1986 pending the determination of an appeal — Granted  

Milentis B. and Returning Officer, State School Teachers Union and Others — No. 1133 of 1987 — Claim re applicants eligibility to 
nominate for office, seeking order to enable eligibility to be established — Dismissed  

Morgan O.N. and Australasian Society of Engineers, Moulders and Foundry Workers — No. 956 of 1987 — Interpretation of 
eligibility for Union Organiser position (extraordinary vacancy) — No. order issued  

Personalised Tuition Services Pty Ltd and Daryl Fisher, Maxwell Belcher and Marilyn Ann Wood — No. 1345 of 1987 — Claim re 
stay of operation of enforcement orders issued by Industrial Magistrate on Orders of the Commission No. 1098 of 1987, No. 140 
of 1987 and No. 1199 of 1987 — Dismissed  

Rogers G.C.S. and Coles J., Director Corporate Services — No. 1152 of 1987 — Production of documents for the purpose of proof 
in application No. 1086 of 1987   

Royal Australian Nursing Federation and Bamboo Creek Mine Management — No. 1428 of 1987 — Claim re stay of Order No. CR616 
of 1987 pending the determination of an appeal — Granted  

Royal Australian Nursing Federation and Goldsworthy Mining Ltd — No. 1433 of 1987 — Claim re stay of Order No. CR329 of 1987 
pending the determination of an appeal — Granted  

State School Teachers Union and Hon Minister for Education — No. 1190 of 1987 — Claim re stay operation of decision of Government 
School Teachers Tribunal in matter T2 of 1987 — Dismissed  

Timber Industry Industrial Union and Timber Yards Employees Union — No. 1276 of 1987 — Claim re stay of operation of Order No. 
1185 of 1987 pending the hearing and determination of Appeal No. 1275 of 1987 — Granted  

PROCEDURAL DIRECTIONS AND ORDERS — 
Application No. 609 of 1980 — Counter claim by the respondent — Withdrawn by leave  
Application No. 1189 of 1986 — Cancellation of Order No. C102 of 1976  
Appeal No. 3 of 1987 — Decision of Full Bench in matter of Appeal 1341 of 1986 be quashed and that decision of Commission in 

Matter No. 1331 of 1986 also be quahed  
Application No. 72(1) of 1987 — Order re extension of time for lodging of appeal — Granted  
Appeal No. 186 of 1987 — Decision of Commission in CR584 of 1986 be suspended  
Application No. 187 of 1987 — Order re remission for further hearing and determination re matter No. 799 of 1986  
Application No. 271 of 1987 — Order re serving of documents on the respondent and lodging of answer with the Commission re Matter 

No. 255 of 1987   
Application No. 475 of 1987 — Reduction of time in answering statement to application No. 474 of 1987 — Withdrawn by leave  
Application No. 484 of 1987 — Schedule of Disputes Procedure to apply to the applicant  
Application No. 489 of 1987 — Application to produce documents — Withdrawn by leave  
Application No. 494 of 1987 — Order to produce documents relating to application No. 493 of 1987   
Application Nos. 590 and 591 of 1987 — Application for further and better particulars and production of documents — Dismissed  
Application No. 592 of 1987 — Application for further and better particulars to application No. CR584 of 1987 — Dismissed  
Application No. 600 of 1987 — Claim re stay of Order No. CR916 of 1986 pending the determination of appeal No. 586 of 1987 — 

Granted  
Application No. 605 of 1987 — Reduction of time in answering statement to Application No. 604 of 1987   
Appeal No. 635 of 1987 — Decision of Commission in matter No. 198 of 1986 be suspended and remitted for further hearing  
Appeal No. 637 of 1987 — Order No. 818 of 1986 be suspended and matter remitted for further hearing  
Application No. 640 of 1987 — Reduction of time in answering statement to application No. 639 of 1987   
Appeal No. 644 of 1987 — Order variation of "preamble" in Order No. 204 of 1985   
Application No. 656 of 1987 — Order re serving of documents on the respondent and lodging of answer with the Commission re matter 

No. 655 of 1987   
Application No. 658 of 1987 — Application for production of documents re matter No. 799 of 1986 — Granted  
Application No. 665 of 1987 — Reduction of time in answering statement to application No. 666 of 1987   
Application No. 678 of 1987 — Reduction of time in answering statement to application No. 677 of 1987   
Application No. 685 of 1987 — Application for production of documents  
Application No. 696 of 1987 — Reduction of time in answering statement to application No. 695 of 1987   
Application No. 713 of 1987 — Reduction of time in answering statement to application No. 712 of 1987   
Application No. 715 of 1987 — Reduction of time in answering statement to application No. 604 of 1987   
Application No. 717 of 1987 — Reduction of time in answering statement to application No. 716 of 1987   
Application No. 719 of 1987 — Reduction of time in answering statement to application No. 718 of 1987   
Application No. 721 of 1987 — Reduction of time in answering statement to application No. 720 of 1987   
Application No. 723 of 1987 — Reduction of time in answering statement to application No. 722 of 1987   
Application No. 725 of 1987 — Reduction of time in answering statement to application No. 724 of 1987   
Application No. 727 of 1987 — Reduction of time in answering statement to application No. 726 of 1987   
Application No. 729 of 1987 — Reduction of time in answering statement to application No. 728 of 1987   
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PROCEDURAL DIRECTIONS AND ORDERS —continued 
Application No. 767 of 1987 — Reduction of time in answering statement to application No. 766 of 1987 — Granted  
Application No. 772 of 1987 — Reduction of time in answering statement to application No. 771 of 1987   
Appeal No. 804 of 1987 — Decision of Commission in matter No. 1317 of 1986 is quashed  
Application No. 827 of 1987 — Reduction of time in answering statement to application No. 826 of 1987 — Granted  
Application No. 832 of 1987 — Reduction of time in answering statement to application No. 826 of 1987 — Granted  
Application No. 834 of 1987 — Application to produce documents — Dismissed for want of prosecution  
Application No. 852 of 1987 — Order re discovery of documents relating to Application No. 753 of 1987   
Application No. 855 of 1987 — Reduction of time in answering statement to application No. 854 of 1987 — Granted  
Application No. 861 of 1987 — Interim Order No. 861 of 1987 is to become the final order in this matter  
Application No. 863 of 1987 — Production of documents re application No. C303 of 1987 — Withdrawn by leave  
Application No. 875 of 1987 — Reduction of time in answering statement to application No. 874 of 1987 — Granted  
Application No. 922 of 1987 — Reduction of time in answering statement to application No. 921 of 1987 — Granted  
Application No. 986 of 1987 — Application to produce documents — Granted  
Appeal No. 1014 of 1987 — Decision of School Teachers Tribunal in matter No. T2 of 1987 be quashed  
Application No. 1097 of 1987 — Reduction of time in answering statement to application No. 1096 of 1987 — Granted  
Application No. 1136 of 1987 — Reduction of time in answering statement to application No. 1135 of 1987 — Granted  
Application No. 1149 of 1987 — Reduction of time for filing answer to claim in Application No. 1148 of 1987   
Application No. 1152 of 1987 — Production of documents for the purpose of proof in application No. 1086 of 1987   
Application No. 1156 of 1987 — Cancellation of order No. C277 of 1984  
Application No. 1177 of 1987 — Reduction of time for filing answer to claim in Application No. 1176 of 1987   
Application No. 1179 of 1987 — Reduction of time for filing answer to claim in Application No. 1178 of 1987   
Application No. 1181 of 1987 — Reduction of time for filing answer to claim in Application No. 1180 of 1987   
Application No. 1224 of 1987 — Reduction of time for filing answer to claim in Application No. 1223 of 1987   
Application No. 1288 of 1987 — Reduction of time for filing answer to claim in Application No. 1287 of 1987   
Application No. 1325 of 1987 — Reduction of time for filing answer to claim in Application No. 1324 of 1987   
Application No. 1354 of 1987 — Reduction of time for filing answer to claim in Application No. 1353 of 1987   
Application No. 1388 of 1987 — Reduction of time for filing answer to claim in Application No. 1387 of 1987   
Application No. 1393 of 1987 — Cancellation of the direction No. 1393 of 1987 issued on 26/10/87   
Application No. 1394 of 1987 — Reduction of time for filing answer to claim in Application No. 1393 of 1987   
Application No. 1417 of 1987 — Reduction of time for filing answer to claim in Application No. 1416 of 1987   
Application No. 1437 of 1987 — Reduction of time for filing answer to claim in Application No. 1436 of 1987   
Application No. 1449 of 1987 — Extension of time for filing answers or counter proposals to Application No. 1333 of 1987 . 
Application No. 1456 of 1987 — Extension of time for filing appeal books on respondent  
Application No. 1476 of 1987 — Reduction of time for filing answer to claim in Application No. 1475 of 1987   
Application No. 1504 of 1987 — Extension of time for filing Notice of Objection to Application No. 1364 of 1987   
Application No. 1511 of 1987 — Reduction of time for filing answer to claim in Application No. 1510 of 1987   
Application No. 1518 of 1987 — Reduction of time for filing answer to claim in Application No. 1517 of 1987   
Application No. 1520 of 1987 — Reduction of time for filing answer to claim in Application No. 1519 of 1987   
Application No. 1524 of 1987 — Reduction of time for filing answer to claim in Application No. 1523 of 1987   

PROMOTION APPEALS — 
Blanch and Whilby — Appeal PAB 83 of 1987 — Conductor Perth Terminal (Westrail) — Dismissed  
Carvey and Messrs Crombie, Shanks, Benkink and Winn — Appeal No. PAB 70, 71, 72 and 73 of 1987 — Special Craftsmen, Perth 

Mint — Dismissed  
Ellis W.A. and Gray C.R. — Appeal No. PAB 86 of 1987 — Photographic Technician, Department of Land Administration — 

Dismissed  
Fearon R.P. and Messrs Wilinsky and Smith — PAB No. 93 of 1987 — Unit Attendant Grade 2 SEC Muja Power Station — Dismissed . 
Kitchens J.K. and Messrs Moir, Outred and Wakely — PAB No. 102 of 1987 — Technical Specification Officer, Westrail — 

Dismissed  
Meharry J.E. and Russell P.B. — PAB No. 106 of 1987 — Administrative Assistant, Westrail — Dismissed  
Player G. and Davies M. — Appeal No. PAB21 of 1987 — Clerk (Reception) Radiology Department, Royal Perth Hospital — 

Dismissed  

RECLASSIFICATION APPEALS - 1309, 1491, 1687, 1907,2154, 2380 

SCHOOL TEACHERS TRIBUNAL — MATTERS DEALT WITH — 
Donners E.O. and Hon Minister for Education — No. T3 of 1987 — Claim re dismissal for inefficiency was unfair — Dismissed  
State School Teachers Union and Hon Minister for Education — T2 of 1987 — Claim re true interpretation of locality allowance insofar 

as it relates to part-time employees — Granted  

SECTION 23 — APPLICATIONS DEALT WITH — 
Amalgamated Metal Workers Union and Robe River Iron Associates — No. 1156 of 1986 — Cancellation of Order No. C277 of 1984 .... 
Australian Railways Union and West Australian Government Railways Commission — No. 1175 of 1986 — Order re lifting of bans 

placed on transportation of Drivers' Assistants  
Australian Railways Union and West Australian Government Railways Commission — No. 414 of 1987 — Order re disability allowances 

for carpenters employed in track maintenance  
Australian Workers Union and Bamboo Creek Management Pty Ltd as manager for Bamboo Creek Joint Venture — No. 510 of 

1987 — Order re conditions of employment to be applied to underground miners  
Australian Workers Union and Hamersley Iron Pty Ltd — No. 617 of 1987 — Claim re unfair dismissal seeking reinstatement — 

Dismissed  
Australian Workers Union and Newmont Australia Ltd — No. 960 of 1987 — Order application be withdrawn by leave  
Australian Workers Union and Newmont Holdings Pty Ltd and Mr Peter Brewer — No. 1432 of 1987 — Order re continuation of 

employment of second named respondent with first named respondent subject to relevant award conditions and observance of 
managerial instructions  

Australian Workers Union and Robe River Iron Associates — No. 1189 of 1986 — Order re maintenance agreement for haulpak trucks 
to supersede old Order    

Construction, Mining and Energy Workers Union and Hamersley Iron Pty Limited — No. 854 of 1987 — Order re abandonment of 
industrial action, unions must ensure members compliance with order, re-employment of work subject to certain conditions  
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SECTION 23 — APPLICATIONS DEALT WITH —continued 
Construction, Mining and Energy Workers Union and Mt Newman Mining Co Pty Limited — No. 665 of 1987 — Withdrawn by leave .. 
Construction, Mining and Energy Workers Union and Rilco Manufacturing — Western Australia Pty Ltd — Application No. 662 of 

1987 — Application re withdrawal of reprimand — Dismissed  
Electrical Trades Union and Action Electronics Pty Ltd and Others — No. A22 of 1985 — Order re electronics industry should be 

regulated by a first industrial award  
Electrical Trades Union and Hamersley Iron Pty Ltd — No. 222 of 1987 — Order re cancellation of order, provision of Electrical 

Assistants  
Federated Clerks Union and the Perth Medical Centre — No. 783 of 1987 — Order re terms and conditions for shift work to be 

governed by the Clerks (Perth Medical Centre) Order No. 783 of 1987    
Meat Industry Employees Union and Norwest Beef Industries Ltd — No. 23 of 1986 — Dismissed  
Miscellaneous Workers Union and Water Authority of Western Australia — No. 152 of 1987 — Declaration that redundancy policies 

and benefits apply to the applicant's member  

SECTION 29(b) — APPLICATIONS DEALT WITH — 
Allen S. and DTX Australia Pty Ltd — No. 818 of 1987 — Withdrawn by leave  
Anderson N. and Mayne Nickless Ltd — No. 29 of 1987 — Withdrawn by leave  
Ashworth G. and Mickee Smits Philatelists — No. 466 of 1987 — Dismissed  
Ayres L.R. and Geophysical Service Incorporated — No. 223 of 1987 — Order re payment of monies as full and final settlement of 

claim  
Barlow M. and Cebas Pty Ltd — No. 578 of 1987 — Claim re unfair dismissal — Dismissed  
Barns B.E. and M.T. Gallagher and P. Usher T/A Coolshade — No. 201 of 1987 — Claim re contractual entitlements — Order re 

payment of monies as full and final settlement of claim  
Beckett J. and Australian Directory Services — No. 1144 of 1986 — Withdrawn by leave  
Beckett M.A. and Construction Research trading as Impex Ltd — No. 952 of 1985 — Withdrawn by leave  
Bisson R. and Cave Nominees Pty Ltd trading as Back Aid Centre — No. 615 of 1987 — Withdrawn by leave  
Blaze V.L. and Commodity and Projects Export Development Pty Ltd as trustee for the Milton Family Trust trading as Douglas 

Designs — No. 719 of 1986 — Withdrawn by leave  
Bond E.B. and Ocean Shipyards (WA) Pty Ltd — No. 848 of 1987 — Claim re unfair dismissal seeking reinstatement and/or compen- 

sation — Dismissed  
Boros B. and MAI Computers — No. 567 of 1987 — Withdrawn by leave  
Botica I. and Austasia Investments Ltd — No. 579 of 1987 — Withdrawn by leave  
Bradford A.J. and Town Clerk, City of Wanneroo — No. 538 of 1987 — Withdrawn by leave  
Brazina G. and Kelvin Lord and Co — No. 987 of 1987 — Order re payment of moneys in full and final settlement  
Brooker S.L. and Edgell-Birds Eye Division of Petersville Industries Ltd Incorporated in Victoria — No. 581 of 1987 — Withdrawn 

by leave  
Brown M.J. and Robert Smith, Kimberley Station Services — No. 544 of 1986 — Order re payment of moneys to applicant  
Brussel J.L. and Gardner Corporation (Crazy Charlies) — No. 1084 of 1987 — Withdrawn by leave ,  
Buckley G.J. and Barula Action Group, Aboriginal Corporation — No. 458 of 1986 — Withdrawn by leave  
Buckley M.J. and Barula Action Group, Aboriginal Corporation — No. 457 of 1986 — Withdrawn by leave  
Burden D.W. and McNaughton Gardiner Insurance Brokers — No. 563 of 1987 — Withdrawn by leave  
Burton J. and Akie Gallico T/A Hot Gossip Downunder Promotions and Entertainment — No. 96 of 1987 — Withdrawn by leave  
Butler P. and Datamatic Pty Ltd — No. 1227 of 1987 — Order re payment of moneys in full and final settlement of claim  
Buzzard D. and Geann Pty Ltd — No. 542 of 1987 — Claim re unfair dismissal seeking compensation in the form of contractual 

entitlements — Granted  
Campbell A. and Austmar Pacific Investments Ltd — No. 923 of 1987 — Order re payment of moneys in full and final settlement  
Chalmers L.J. and Huntsbridge Nominees Pty Ltd trading as The Sundowner Hotel — No. 125 of 1987 — Claim re unfair dismissal 

seeking compensation — Granted  
Chew M. and Windsor Regency Lodge Pty Ltd — No. 104 of 1987 — Dismissed  
Clifton P.J. and the trustees of the property of Gordon Ross Payton a debtor, T/A/ Payton Finance — No. 275 of 1987 — Withdrawn 

by leave  
Cohen-Cramp R.T. and Mirandus Pty Ltd — No. 1192 of 1986 — Claim re contractual entitlements — Granted In Part  
Cole J.E. and Software Design Systems — No. 1172 of 1986 — Dismissed for want of prosecution  
Coleman J.H. and James Marshal & Co — No. 30 of 1987 — Claim re unfair dismissal seeking outstanding wages and pay in lieu of 

notice — Dismissed  
Collis D.J. and Peter Borello T/A/ Buccaneer Pools and Patios — No. 337 of 1987 — Claim re wages, payment in lieu of notice, annual 

leave — Granted in part  
Connors R.A. and Re-Use (Australia) — No.773 of 1986 — Dismissed for want of prosecution  
Cooper L. and Arriverderci Roma Enterprises Pty Ltd trading as T. and R. United Freight Lines — No. 478 of 1987 — Claim re 

unfair dismissal seeking compensation of contractual entitlements — Granted In Part  
Crompton L. (Roselynn Parker) and Weight Control Centre — No. 851 of 1987 — Withdrawn by leave  
Davies, A.N. and Raymond Walter Thorpe T/A Home Care Systems — No. 1014 of 1986 — Claim re contractual entitlements — 

Dismissed  
Daw B.J. and Anthony and Lee Pitassi — No. 398 of 1987 — Claim re unfair dismissal seeking compensation — Granted  
Dawson D. and AATEC Australia — No. 920 of 1987 — Withdrawn by leave  
Dawson D. and Curtis Bros. Removals Pty Ltd — No. 427 of 1987 — Withdrawn by leave  
Devereux M.D. and Australian Bank Employees Union, WA Division — No. 1003 of 1986 — Claim re contractual benefits denied 

seeking compensation — Granted in Part  
Dorr L. and C.R. And G.F. New Midland Brick Company Pty Ltd — No. 547 of 1987 — Withdrawn by leave  
Dudley G.V. and the Board of Management, Sir Charles Gairdner Hospital — No. 669 of 1987 — Withdrawn by leave  
Dunn A.G. and Roy Vivian Smith — No. 1253 of 1986 — Claim re contractual benefit due to summary termination of contract — 

Granted in Part  
Dunn S. and Sports Indoor Cricket — No. 1086 fo 1986 — Claim re payment for annual leave entitlements — Granted  
Emmerton J. and DIG Nominees Pty Ltd trading as Hugh W. Brown (Australia) — No. 500 of 1987 — Claim re unfair dismissal 

seeking reinstatement — Granted  
Ernst C. and RDG International Pty Ltd — No. 766 of 1987 — Order re payment of moneys in full and final settlement  
Fahl V. and DTX Australia Ltd — No. 412 of 1987 — Order re payment of moneys  
Fisher D. and Personalized Tuition Services Pty Ltd — No. 1098 of 1986 — claim re contractual entitlements — Granted  
Fragomeli V. and Profile Marketing Pty Ltd — No. 1230 of 1986 — Order in favour of applicant  
Garety J. and P.B. & B. Blyth — No. 252 of 1987 — Withdrawn by leave  
Gilbride A. and RDG International Pty Ltd — No. 764 of 1987 — Order re payment of moneys in full and final settlement  
Godsell D.L. and P.J. Cooper formerly trading as Triumphtune — No. 1051 of 1986 — Withdrawn by leave  
Godwin S.C. and Manjimup Primary School Parents and Citizens Association Inc — No. 444 of 1987 — Withdrawn by leave  
Grayden R.D. and Resorts Corporation (Australia) Pty Ltd — No. 240 of 1987 — Claim re contractual entitlements arising from a 

contract of employment — Dismissed  
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SECTION 29 (b) — APPLICATIONS DEALT WITH — continued 
Gridley B.E. and Halcyon Developments Pty Ltd — No. 776 of 1987 — Withdrawn by leave  
Gridley G.A.E. and Halcyon Developments Pty Ltd — No. 774 of 1987 — Withdrawn by leave  
Gridley V.G. and Halcyon Developments Pty Ltd — No. 775 of 1987 — Withdrawn by leave  
Griffiths J. and Kolaramba Pty Ltd trading as Wrights Hardware — No. 575 of 1987 — Dismissed  
Grocott R. and the Shire of Jerramungup — No. 789 of 1987 — Withdrawn by leave  
Hales C.F. and Doraldea Pty Ltd trading as Edwards Book Agencies — No. 1067 of 1987 — Claim re unfair dismissal seeking 

compensation — Dismissed  
Hamerslag S.P. and Trans Pacific Finance Corporation T/A Archie Martins Discounts — No. 868 of 1986 — Dismissed  
Harben R.A. and Weiser Lock Pty Ltd — No. 691 of 1987 — Withdrawn by leave  
Harbisher J.A. and Ascot Veterinary Clinic — No. 407 of 1987 — Order re payment of monies as full and final settlement  
Harrison R.A. and Balga Hire — No. 808 of 1987 — Withdrawn by leave  
Hatter B. and Scarboro Motors Pty Ltd — No. 207 of 1987 — Withdrawn by leave  
Henry J.P. and S.R. and E.F. Gill — No. 90 of 1987 — Claim re unfair dismissal and contractual benefits — Granted in Part  
Hilditch D.J. and Powerline Australia Ltd — No. 293 of 1987 — Claim re denial of contractual benefit — seeking compensation — 

Granted  
Hocks E. and Kembla Builtin Furniture — No. 818 of 1986 — Claim re unfair dismissal seeking compensation — Granted  
Hodgetts R.A. and Artra International Pty Ltd — No. 1150 of 1986 — Claim re unfair dismissal seeking compensation — Granted  
Holoway J.K. and Media Link Pty Ltd — No. 536 of 1987 — Withdrawn by leave  
Homer A.J. and Mojo M.D.A. — No. 1121 of 1986 — Withdrawn by leave  
Howieson L. and Civic Hotel — No. 171 of 1987 — Withdrawn by leave  
Humbles S. and Laminex Industries — No. 1066 of 1987 — Withdrawn by leave  
Jacquier F. and Verse Holdings trading as the French Bakehouse — No. 377 of 1987 — Withdrawn by leave  
Jarosek A.M. and Swan Brewery Company Limited — No. 1034 of 1986 — Claim re unfair dismissal seeking compensation — 

Dismissed  
Johnston J.E. and Hazel Holdings Pty Ltd trading as Lynwood Arms Hotel — No. 539 of 1987 — Withdrawn by leave  
Johnston R.T. and Hazel Holdings Pty Ltd trading as Lynwood Arms Hotel — No. 540 of 1987 — Withdrawn by leave  
Joyce V. and Animation Australia Pty Ltd — No. 422 of 1987 — Order re payment of monies in full and final settlement  
Kar M. and Neamar Pty Ltd T/A Waterbed House — No. 1019 of 1986 — Claim re unfair dismissal seeking compensation — 

Dismissed  
Kepplinger K. and Weatherford Australia Pty Ltd — No. 151 of 1987 — Withdrawn by leave  
Koehler S.B. and Caratti Group — No. 608 of 1987 — Withdrawn by leave  
Larosa M. and Gaetano Oteri, Cafe Lido Restaurant — No. 935 of 1986 — Dismissed for want of prosecution  
Lawrence K.R. and Soils Ain't Soils Limited — No. 330 of 1987 — Withdrawn by leave  
Leach J. and the Esplanade Plaza Hotel — No. 498 of 1987 — Withdrawn by Leave  
Leighton L. and Providores of Australia — No. 1223 of 1986 — Dismissed  
Lemarchand A. and Canning Vale Catering Co Ltd — No. 565 of 1987 — Dismissed  
Little B. and Flash Foods — No. 525 of 1986 — Withdrawn by leave  
Llewellyn G. and Barretts Carpets — No. 1389 of 1987 — Withdrawn by leave  
Lucas V.J. and Keith Morris trading as Flower Market Florists — No. 497 of 1987 — Withdrawn by leave  
Lundy B. and Kookaburra Developments trading as the Armchair Supermarket — No. 1064 of 1987 — Order re payment of moneys 

in full and final settlement of claim  
Lysaght N.R. and Superweld Olympic JV — No. 145 of 1987 — Dismissed  
McCaskey S.M. and Hansui Pty Ltd — No. 492 of 1987 — Order re payment of moneys in full and final settlement  
MacDonald B. and Macs Food Centre Pty Ltd — No. 435 of 1987 — Order re payment of monies and letter detailing applicant's service 
Mclntyre E.A. and Gold Service Nappy Wash — No. 857 of 1987 — Withdrawn by leave  
McKay D.C. and Kwinana Bowling and Recreation Club Inc — No. 620 of 1987 — Withdrawn by leave  
McPhee M.E. and Ashmy Pty Ltd Trustee for the Challenger Homes Unit Trust, trading as Ross North Homes (WA) and Artisan 

Homes (WA) — No. 616 of 1986 — Withdrawn by leave  
McSwan J. and Frank Thomas Culley as Trustee for the Culley Family Trust trading as Transit Transport Industries and also Frank 

Thomas Culley as Trustee for the Transit Management Unit Trust — No. 433 of 1987 — Dismissed  
Mack K. J. and Roderick Steel Campbell — No. 1080 of 1986 — withdrawn by leave  
Madgett P. and Canon Australia Pty Ltd — No. 929 of 1987 — Withdrawn by leave  
Maher D. and the Family Planning Association of WA Inc (including the Family Planning Welfare Association Inc) — No. 55 of 1987 

— Claim re unfair dismissal seeking compensation and reinstatement — Dismissed for want of jurisdiction  
Majewski H. and Datamatic Pty Ltd — No. 1228 of 1987 — Order re payment of moneys in full and final settlement of claim  
Martin T. and Ajana Holdings Pty Ltd T/A Roshe Sports Centre — No. 51 of 1987 — Claim for contractual entitlements — Granted ... 
Mavromatidis G. and TNT Security Pty Ltd — No. 454 of 1987 — Claim re unfair dismissal — Dismissed  
Mexted C. and Downtown Duty Free Pty Ltd — No. 546 of 1987 — Withdrawn by leave  
Michael J.M. and Monitronix Ltd — No. 179 of 1987 — Withdrawn by leave  
Michael S.S. and Monitronix Ltd — No. 178 of 1987 — Withdrawn by leave  
Miller H.C.V. and Bestobell Engineering Products division of Commonwealth Industrial Gases Ltd — No. 256 of 1987 — Claim re 

unfair dismissal seeking compensation — Dismissed  
Mincherton D.G. and DTX Australia Ltd — No. 270 of 1987 — Dismissed for want of prosecution  
Mitchell J.D. and Dimet Pty Ltd— No. 810 of 1986— Withdrawn by leave  
Morgan S. and Griffin Pratt and Co Pty Ltd as trustee for the H. and C. Unit Trust trading as Griffin Pratt and Co — No. 1138 of 

1987 — Claim re compensation — Dismissed  
Morgan L.E. and the trustees of the property of Gordon Ross Payton a debtor, T/A Payton Finance — No. 277 of 1987 — Withdrawn 

by leave  
Morphett J.I. and DTX Australia Ltd — No. 784 of 1987 — Order re payment of moneys in full and final settlement  
Mounter P. and Beefeater Park — No. 420 of 1987 — Withdrawn by leave  
Naggatis A. and M. and T. Pty Ltd trading as Ben Lexcen Marine Brokers — No. 887 of 1987 — Claim re unfair dismissal seeking 

compensation — Dismissed  
Nathaniel W. and Shafto Lane Tavern — No. 858 of 1987 — Claim re unfair dismissal — Dismissed  
Needham K. and Honeywell Ltd (Incorporated in NSW) — No. 279 of 1987 — Withdrawn by leave  
Nesbitt B.P. and St. George's College — No. 1090 of 1986 — Claim re compensation — Dismissed  
Newman B.W. and Kenwick Engineering Pty Ltd — No. 607 of 1987 — Withdrawn by leave  
Nicolo L. and Shan Guan — No. 82 of 1987 — Order re payment of monies  
O'Callaghan I.M. and Berettsvillage Pty Ltd Trustee for the Oliver Family Trust trading as Purely Australian — No. 479 of 1987 — 

Order re reinstatement  
Osborne P. and Chem-Dry North Carpet Cleaning — No. 418 of 1987 — Order re payment of monies in full and final settlement  
Pace L.E. and Australian Directory Services — No. 228 of 1987 — Claim re contractual entitlements — Dismissed  
Pastor L.A. and Mogano Pty Ltd — No. 841 of 1987 — Withdrawn by leave  
Pearson H. and Amaroo Retirement Village — No. 564 of 1987 — Withdrawn by leave  
Phillips K. and Fire Brigade Credit Union — No. 902 of 1987 — Order re payment of moneys in full and final settlement  
Power C. and Terrace Stationery Ltd — No. 513 of 1987 — Withdrawn by leave  
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SECTION 29 (b) — APPLICATIONS DEALT WITH — continued 
Prentice M. and Bruno Motor Co. — No. 257 of 1987 — Claim re unfair dismissal seeking contractual entitlements — Dismissed  
Pryor S. and Phyllis Yujnovich and Others — No. 657 of 1987 — Withdrawn by leave  
Quain L. and Ron and Sheila's Introductions — No. 848 of 1986 — Claim re denial of payment of Commission seeking compensation 

— Granted in part  
Quan D. and Australian Data Systems Pty Ltd — No. 535 of 1987 — Withdrawn by leave  
Quinn L.D. and All Seasons Resorts Pty Ltd — No. 33 of 1986 — Dismissed for want of prosecution  
Ramsay B.A. and Clive Elliot Jennings — No. 583 of 1987 — Withdrawn by leave  
Ravn J. and Bell — IRH Pty Ltd — No. 809 of 1987 — Dismissed for want of prosecution  
Roberts C. and Henderson Publishers Pty Ltd — No. 327 of 1987 — Withdrawn by leave  
Rogulski J. and All West Clear Water Pty Ltd — No. 626 of 1987 — Withdrawn by leave  
Rose S. and Glenavis Pty Ltd — No. 490 of 1987 — Withdrawn by leave  
Ross C.M. and Michael Lockington — No. 978 of 1987 — Withdrawn by leave  
Ross G. and Twinside Fences — No. 196 of 1987 — Withdrawn by leave  
Rudd A.C. and Richard James Plunkett — No. 191 of 1987 — Withdrawn by leave  
Rumball J.L. and DTX Australia Ltd — No. 549 of 1987 — Order repayment of moneys  
Russell-Floyd S. and John Williams, Phineholt Holdings Pty Ltd — No. 297 of 1986 — Withdrawn by leave  
Russo L.F. and Maria Brestovac Beauty Therapy — No. 482 of 1987 — Withdrawn by leave  
Ruyer W. and Australian Computer Products (Int) Pty Ltd — No. 371 of 1987 — Order re payment of monies as full and final 

settlement of claim  
Ryan K.L. and DTX Australia Ltd — No. 785 of 1987 — Order re payment of moneys  
Ryan S. and Sunday Times — No. 155 of 1987 — Withdrawn by leave  
Rychlicki P.H. and Foodland Associated Limited — No. 476 of 1987 — Order re payment of monies as full and final settlement of 

claim  
Savage K.C. and Byrnwood Pty Ltd T/A Peters Bakeries — No. 245 of 1987 — Claim re unfair dismissal seeking compensation 

— Dismissed  
Setiawan H. and ACE Chemicals Pty Ltd — No. 825 of 1987 — Dismissed for want of jurisdiction  
Shangrila H. and Wanneroo Holdings Pty Ltd T/A Ocean View Tavern — No. 290 of 1987 — Dismissed for want of prosecution  
Sibley M. and SSB Advertising Pty Ltd — No. 562 of 1987 — Withdrawn by leave  
Smith I. and Caramel Nominees Pty Ltd T/A Pegasus Transport — No. 132 of 1987 — Dismissed for want of jurisdiction  
Sofoulis A. and Westralian Forest Industries Ltd — No. 481 of 1987 — Claim re unfair dismissal seeking compensation for wages — 

Dismissed  
Sone R.D. and Manfal Pty Ltd trustee to the Mansard Trust trading as Designed for Living by Mansard — No. 226 of 1987 — Claim 

re unfair dismissal seeking compensation — Granted  
Steveni B. and Rebkin Pty Ltd trustee for Satterley and Co Unit Trust trading as Satterley and Co — No. 543 of 1987 — Withdrawn 

by leave  
Stocks A.G. and Western Collieries Limited — No. 850 of 1987 — Order re payment of moneys in full and final settlement  
Stothard L.F. and R. Meyers T/A International Bloodstock — No. 198 of 1986 — Claim re contractual entitlements — Dismissed  
Stothard L.F. and R. Meyers trading as International Bloodstock and Syndications — No. 198 of 1986 — Claim remitted from Full 

Bench for further hearing seeking contractual entitlement arising from a contract of employment — Granted  
Street M. and Action Food Barns (Dogswamp) — No. 259 of 1987 — Dismissed  
Street, M.J. and Southwest Growers Company — No. 537 of 1987 — Withdrawn by leave  
Strickland T. and Animation Australia Pty Ltd — No. 550 of 1987 — Order re payment of monies in full and final settlement  
Sumpter P.H. and Kimberley Hotel — No. 711 of 1987 — Dismissed for want of prosecution  
Swan C.B. and Daisy Enterprises Pty Ltd trading as Precise Delivery Service — previously known as Pink Parcel Transport Courier 

Service — No. 487 of 1987 — Dismissed  
Tan T. and Hungry Jacks Pty Ltd — No. 76 of 1987 — Claim re unfair dismissal seeking compensation — Granted  
Tassone R. and George Leader Pty Ltd — No. 512 of 1987 — Withdrawn by leave  
Taylor R.G. and Horseshoe Lights Gold Pty Ltd — No. 601 of 1986 — Withdrawn by leave  
Thomas L. and SHRM Australia Pty Ltd — No. 588 of 1987 — Claim re unfair dismissal — Dismissed  
Thorp D.H.A. and Oceanroutes (Australia) Pty Ltd — No. 1349 of 1986 — Claim re unfair dismissal seeking compensation and rein- 

statement — Granted In Part  
Thorpe R.W. and Mole Engineering (WA) Pty Ltd — No. 389 of 1987 — Withdrawn by leave  
Tomlinson LB. and West Footscray Engineering (WA) Pty Ltd — No. 599 of 1987 — Order re payment of moneys as full and final 

settlement   
Treasure D.P. and Hulls Pty Ltd/Waroona Contracting — No. 441 of 1987 — Withdrawn by leave  
Trimble K.A. and N. Desange — Roy Western Nationwide Real Estate — No. 864 of 1987 — Withdrawn by leave  
Turner M. and Halse Photographies — No. 453 of 1987 — Application dismissed  
Waters R. and Vital Group T/A Silhouette — No. 401 of 1987 — Withdrawn by leave  
West A. and Radtek Corporation Pty Ltd — No. 452 of 1987 — Withdrawn by leave  
White J. and DM Supplies Pty Ltd — No. 698 of 1987 — Withdrawn by leave ,.  
Whitlock E.S. and Eclipse Carpet Cleaners — No. 799 of 1986 — Discontinued    
Wilson A.J. and Transcorp Australia Limited — No. 195 of 1987 — Dismissed  
Wollert D. and Sabre Marketing (Bed Centre, Morley) — No. 880 of 1986 — Claim re unfair dismissal seeking compensation — 

Granted  
Wood M.A. and Personalized Tuition Services Pty Ltd — No. 1199 of 1986 — Claim re contractual entitlements — Granted  
Yeoward M. and Kufpec Australia Pty Ltd — No. 372 of 1987 — Claim re unfair dismissal seeking reinstatement or compensation — 

Dismissed  
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SECTION 32 — MATTERS DEALT WITH — 
Amalgamated Metal Workers Union and Another and Central Norseman Gold Corporation Limited — No. 474 of 1987 — Withdrawn 

by leave  
Amalgamated Metal Workers Union and Others and Argyle Diamond Mines Pty Ltd — No. 1393 of 1987 — Order re cessation of 

industrial action and return to work; union to enforce compliance; applicant company to furnish further particulars; conference 
to be held for discussion on wage adjustments; 24 hours notice on either side needed to vary to set aside terms of directions  

Amalgamated Metal Workers Union and Others and Cockburn Cement Limited — No. 831 of 1987 — Order re cessation of industrial 
action, unions must ensure members compliance with order, parties to discuss issues of dispute and report to Commission the out- 
come, in particular redundancy of tradesmen's assistants  

Amalgamated Metal Workers Union and Others and Cockburn Cement Ltd — No. 831 of 1987 — Orders numbered 1 and 2 in Order 
No. 831 of 1987 be discharged  

Amalgamated Metal Workers Union and Robe River Iron Associates — No. 610 of 1987 — Claim re unfair dismissal of employee 
seeking re-employment without loss of entitlements — Granted  

Australian Railways Union of Workers and West Australian Government Railways Commission — No. 874 of 1987 — Order re lifting 
of bans and limitations on work of union members in accordance with contracts of service and that union ensure compliance of 
Geraldton members  
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SECTION 32 — MATTERS DEALT WITH —continued 
Australian Railways Union and Western Australian Government Railways Commission — No. 874 of 1987 — Withdrawn by leave  
Australian Workers Union and Bamboo Creek Management Pty Ltd as manager for Bamboo Creek Joint Venture — No. 510 of 1987 

— Order re conditions of employment to be applied to underground miners  
Australian Workers Union and Central Norseman Gold Corporation Limited — No. 431 of 1987 — Declaration in favour of the 

applicant  
Australian Workers Union and Hamersley Iron Pty Ltd — No. 617 of 1987 — Claim re unfair dismissal seeking reinstatement — 

Dismissed  
Bakers, Pastrycooks and Confectioners Union and George Weston Foods Pty Ltd trading as Tip Top Bakeries — No. 1135 of 1987 — 

Order re direction to employees to return to work, union to enforce compliance to order  
Breweries and Bottleyards Employees Union and Swan Brewery Co Ltd — No. 875 of 1986 — Withdrawn by leave  
Breweries and Bottleyards Employees Union and Swan Brewery Co Ltd — No. 593 of 1987 — Withdrawn by leave  
Builders Labourers Federation and Instant Scaffolds — No. 1223 of 1987 — Order re cessation of industrial action, union must 

ensure members compliant with order, offer to re-employ two members in capacity of builders labourers and if offer of re-employ- 
ment accepted it will be regarded as continuous with past employment  

Builders Labourers Federation and Instant Scaffold — No. 1223 of 1987 — Cancellation of Order No. 1223 of 1987 issued on 12 
October 1987   

Builders Labourers Federation and Master Builders Association — No. 963 of 1987 — Withdrawn by leave  
Electrical Trades Union and Western Australian Government Railways Commission — No. 1062 of 1986 — Order re terms and 

conditions of stand-by roster system as per agreement developed between the parties  
Miscellaneous Workers Union and Wormald Security — No. 752 of 1987 — Order re Security Officers (North West Shelf Project) 

Order to replace Order Nos. 449, 728 and 788 of 1986  
Printing and Kindred Industries Union and South West Times — No. 230 of 1987 — Withdrawn by leave  
Printing and Kindred Industries Union and South West Times — No. 239 of 1987 — Withdrawn by leave  
Timber Yards Workers Union and Timber Industry Industrial Union — No. 1185 of 1987 — Restraining Order on respondent 

recruiting or attempting to recruit members — Granted  

SUPERANNUATION/WAGE FIXING PRINCIPLES 1987 — ORDERS — 
Albany Advertiser Superannuation Order — No. C855 of 1987  
Arnotts Biscuits Ltd (Arnotts Mills and Wares Division) Superannuation Order — No. C653 of 1987   
Berrivale Orchards Ltd Superannuation Order — No. C480 of 1987   
Bristile, Mittens, Whittakers (BMW) Occupational Superannuation Order — No. C534 of 1987   
Bunning Ltd Occupational Superannuation Order — No. C472 of 1987   
Cadbury Schweppes Pty Ltd — Drinks Division Superannuation Order — No. C479 of 1987   
Clerks (Wholesale Distribution Centre) Superannuation Order 1987 — No. C376 of 1987   
Federated Clerks Union and Boans Distribution Centre Superannuation Order — No. C666 of 1987   
Goldmining Industry Occupational Superannuation Order — No. C792 of 1987   
Independent Wool Dumpers Pty Ltd Superannuation Order — No. C575 of 1987   
Leslie Salt Co Occupational Superannuation Order — No. C450 of 1987   
Meadow Lea Foods, a division of Goodman Fielder Foods Ltd Superannuation Order — No. C657 of 1987   
Metal Unions Superannuation Trust — Order No. C356 of 1987   
Mildura Fruit Juices Pty Ltd Superannuation Order — No. C481 of 1987   
Pacific Dunlop Superannuation Order — No. C782 of 1987   
Peters (WA) Limited Superannuation Order — No. C528 of 1987   
SDA Cold and Freezer Stores Superannuation Order — No. C432 of 1987   
SDA Cold and Freezer Stores Superannuation Order — No. C387 of 1987   
Superannuation (Australasian Society of Engineers, Moulders and Foundry Workers, Industrial Union of Workers WA Branch) 

No. C382of 1987   
Superannuation (Australasian Society of Engineers, Moulders and Foundry Workers, Industrial Union of Workers, WA Branch) 

No. C382 of 1987 — Amended Order  
Superannuation (Commonwealth Industrial Gases Limited) Order — No. C383 of 1987   
Superannuation [Dowell Aluminium Windows (WA)] Order — No. C517 of 1987   
Superannuation (F. Baguley Co) Order 1987 — No. C453 of 1987   
Superannuation (Foodland Association Limited) Order — No. C452 of 1987   
Superannuation (Goldsworthy Mining Limited) Order — No. C484 of 1987  
Superannuation [Lidco Distributors (WA) Pty Ltd] Order — No. C518 of 1987   
Superannuation (Maxwells Foundry) Order — No. C451 of 1987   
Superannuation (Mt Newman Mining Co Pty Ltd) Order — No. C494 of 1987   
Telfer Goldmine Occupational Superannuation Order No. C335 of 1987   
Transport Workers (Buttercup Bakeries) WA Superannuation Order — No. C446 of 1987  
W.D. and H.O. Wills — Perth Storemen Superannuation Order No. C728 of 1987   
Weaver and Lock Pty Ltd Superannuation Order — No. C477 of 1987   
Wesfarmers Ltd (trading as Masters Dairy) Superannuation Order — No. C343 of 1987   
Western Mail Superannuation Order — No. C487 of 1987   
Whittakers Occupational Superannuation Order — No. C534 of 1987   

UNIONS — APPLICATION FOR ALTERATION OF RULES — 
Australian Collieries Staff Association — Before the Full Bench — Application No. 989 of 1987 — Alteration to Rule 3 — Granted  
Australian Collieries Staff Association — Before the Full Bench — Application No. 853 of 1987 — Alteration to Rule 1 and 9 — 

Granted  
Australian Collieries Staff Association — Before the Full Bench — Application No. 770 of 1987 — Alteration to Rule 3 — Granted  
Furniture Trades Industrial Union — Application No. 1412 of 1987 — Before Acting Deputy Registrar — Alteration to Rule 28 — 

Granted  
Master Builders Association — Application No. 1141 of 1987 — Alteration to Rule 14  
Master Builders Association — Application No. 1145 of 1987 — Alteration to Rule 26  
Merchant Service Guild — Application No. 840 of 1987 — Before Full Bench — Alteration to Rule 3 — Granted  
Merchant Service Guild — Application No. 840 of 1987 — Before Acting Deputy Registrar — Alteration to Rules 4, 5, 7, 8, 9, 11, 12, 13, 

14, 15, 16, 18,20,21,22,23,28,33,34,35,36 and 37    
Miscellaneous Workers Union — Before Full Bench — Application No. 354 of 1987 — Alteration to rule 4 — Granted  
Operative Painters and Decorators Union — Application No. 1380 of 1987 — Alteration to Rules 2,45 and 48  
Police Union — Application No. 990 of 1987 — Alteration of Rules 4, 14(a) and 29 — Granted  
Railway Officers Union — Application No. 488 of 1987 — Before Full Bench — Alteration to rule 4 — Granted  
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UNIONS — APPLICATION FOR ALTERATION OF RULES —continued 
Railway Officers Union — Application No. 488 of 1987 — Before Acting Deputy Registrar — Alterations to rules 2, 6 and 8 to 39 

inclusive — Granted  
Royal Australian Nursing Federation — Application NO. 243 of 1987 — Alteration to Rule 20 — Granted  
Seamens Union — Application No. 1317 of 1987 — Alteration to Rule 23  
State School Teachers Union — Application No. 1523 of 1987 — Before Deputy Registrar — Alteration to Rules 8, 25,27 and 30 . 

UNIONS — APPLICATION FOR REGISTRATION — 
The Construction, Mining and Energy Workers Union of Australia — Western Australian Branch — Before the Full Bench — 

1987 — Application for registration as an organisation of employees — Granted  
Federated Miscellaneous Workers Union of Australia, Hospital, Service and Miscellaneous WA Branch — No. 355 of 1987 - 

the Full Bench — Application for registration as an organisation of employees — Granted  

UNIONS — CANCELLATION OF REGISTRATION — 
Building Workers Industrial Union of Australia — Western Australian Branch — No. 64 of 1987   1127 
Federated Engine Drivers and Firemen's Union of Workers of Western Australia — No. 64 of 1987   1127 
Federated Miscellaneous Workers Union — No. 355 of 1987  !"!!!!!." 1130 
Metropolitan Laundry Employees Union — No. 355 of 1987  1130 

UNIONS — DECLARATION MADE UNDER SECTION 71 — 
Miscellaneous Workers Union — Appeal No. 580 of 1987 — Declaration sought re qualifications of persons for membership and 

prescribing the offices which shall exist within the Branch and the said union to be the same — Granted  1335 

UNIONS — MATTERS DEALT WITH UNDER SECTION 66 — 
Amalgamated Metal Workers Union and W. Silberschneider — No. 842 of 1987 — Claim re failure of union to assist in recovery of a 

members wages and holiday pay or to provide legal advice — Dismissed  
Australasian Society of Engineers, Moulders and Foundry Workers and Morgan O.N. — No. 956 of 1987 — Claim re misinterpretation 

of Rules seeking interpretation thereof  
Construction, Mining and Energy Workers Union and G.C.S. Rogers — No. 900 of 1987 — Claim re inquiry into union election — 

Dismissed  
School Teachers Union and Dornan B.A. — No. 627 of 1987 — Claim re breach of natural justice in expulsion of union member 

— Granted  
State School Teachers Union and Others and Milentis B. — No. 1133 of 1987 — Claim re applicants eligibility to nominate for office, 

seeking order to enable eligibility to be established — Dismissed  

COAL INDUSTRY TRIBUNAL — AWARDS/AGREEMENTS — APPLICATION FOR — 
Western Australian Coalmining Industry Occupational Superannuation Award 1987   

COAL INDUSTRY TRIBUNAL — AWARDS/AGREEMENTS — VARIATION OF — NO VARIATION RESULTING ■ 
Coal Mining Industry (Miners' Western Australia) Consolidated Award No. 4 of 1953   1495, 2165 

COAL INDUSTRY TRIBUNAL — AWARDS/AGREEMENTS — VARIATION OF — 
Coal Mining Industry (Miners' Western Australia) Award No. 4 of 1953   1493, 2159, 2160, 2162 
Collie Deputies Award No. 19 of 1954  1493 
Colliery Staff Award No. 62 of 1955   1310, 1493 
Engineers Coal Mining Award No. 1 of 1953   1311 

COAL INDUSTRY TRIBUNAL — DISPUTES — MATTERS REFERRED — 
Coal Miners Industrial Union and Collie and the Griffin Coal Mining Co Ltd — No. 12 of 1987 — Compulsory conference re rate of 

pay for operator or operators being taught to operate 190 tonne trucks — Memorandum of Agreement issued — Coal Industry  1911 
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MATTERS REFERRED TO IN DECISIONS OF INDUSTRIAL APPEAL COURT, INDUSTRIAL COMMISSION AND 
INDUSTRIAL MAGISTRATES CONTAINED IN VOL. 67 PART 2, SUB PART 6. 

'Denotes Industrial Appeal Court Decision. 2Denotes Full Bench Decision. 
3Denotes Commission in Court Session Decision. 
"Denotes Decision of President. 

ACT — INTERPRETATION OF — 
Clerk (Reception) — Promoting Authority claimed PAB lacked jurisdiction as vacancy was classified at same levels as position occupied 

by Appellant thus "promotion" was not involved — PAB found itself to have jurisdiction by virtue of section 80ZA(10) which pro- 
vides for appeal provisions of Act to apply to such an applicant as if he were an applicant for promotion — PAB also found Appellant 
not to have better claim to vacancy — Dismissed — Hospital Services  

2Appeai aginst decision of Commission (67 WAIG 988) ordering compensation to employee found to be unfairly dismissed — Appellant 
argued Commission lacked power under the Industrial Relations Act to order compensation in lieu of reinstatement — Full Bench 
found that where dismissal was unfair and reinstatement inappropriate the assessment of adequate compensation was an appropriate 
alternative form of fair and equitable relief — Full Bench also found decision of Commission was fairly able to be reached from 
material before it — Dismissed — Iron Ore  

Applicant sought 2.3 per cent increase in allowances for Industrial Agreement — Applicant claimed increase should be backdated to 
date of operation of Commission General Order — Commission found Act did not empower it to give retrospective effect to Agree- 
ment variations — Granted in part — Iron Ore  

2Referral of question of law to Full Bench by Government School Teachers' Tribunal re whether appeal brought pursuant to section 
78(l)(b)(iii) of Act should be heard as a strict appeal, rehearing or de novo — Full Bench found nothing in Act suggesting limitations of 
teacher's right to challenge punishments imposed — Full Bench found matter should be heard by way of rehearing if grounds of appeal 
so warrant — Education  

Interpretation sought of Industrial Relations Act with regard to jurisdiction re "employees" subject to Tertiary Education Academic 
Staff (Teachers College) Award — Commission found Industrial Relations Act of 1979 had excluded these employees from its jurisdic- 
tion by its definition of "industrial matter" which in effect negated the award provisions — Commission found, as no power existed 
over these employees by definition applicant should be free to withdraw application and made whatever fresh application it saw fit — 
Withdrawn by leave — Education — Lecturers  

'Appeal against reference of matter to Commission in Court Session by Government School Teachers' Tribunal purporting to use powers 
conferred by section 27 of Act — Industrial Appeal Court found Commission in Court Session to have no jurisdiction to hear and 
determine the application, the Government School Teachers' Tribunal to have exclusive jurisdiction to hear and determine the matter, 
and that Government School Teachers' Tribunal had no power to refer matter to Commission in Court Session — Upheld and remitted 
to Government School Teachers' Tribunal for further hearing and determination — Education  2Appeal against decision of Commission (67 WAIG 850) to vary Agreement by including provision for paid union meetings — Appellant 
claimed Commission relied on material that was not properly before it and was therefore inadmissable — Appellant also claimed deci- 
sion to be in contravention of Wage Fixing Principles and thus section 43 (2) of Act — Full Bench found material in question to have 
been before Commission in Court Session proceedings to which Appellant was party — Consequently Full Bench found Appellant to 
have been aware of material and further to have been afforded a hearing where it had opportunity to contest material — Full Bench 
also found not to have acted outside Principles, to have determined matter on merit and that it was open to Commission to find as it did 
as an exercise of discretionary judgment — Dismissed — Iron Ore  2Question of law — Applicant claimed agent for Respondent was a "Legal Practitioner" within the meaning of the Industrial Relations 
Act and objected to his appearance for the Respondent — Agent had surrendered Practice Certificate with the intention to 
demonstrate that it could no longer be considered that he came within the definition — Full Bench found while agent was entitled to re- 
nounce his right to carry on practice, there were no provisions for him to revoke or surrender the Annual Practice Certificate and 
therefore it is still valid and current — Question answered in the affirmative  

ALLOWANCES — 
Application to vary clause in award — Applicant sought increase in district allowance so as to reflect two movements in the consumer 

price index — Commission found variation to be within confines of wage fixing principles and set operative date of increase as being 
the date at which the rates were agreed by the parties — Granted — Health Welfare  

Claim for muster allowance and disability allowance for barge employees living and working on barge connected with North Rankin A 
project — Commission found claim for muster allowance was unnecessary as this was already included in "barge allowance" and that 
granting this part of claim would promote disputation — Commission granted an allowance for employees who were forced to attend 
muster drills outside of work hours and granted further disability allowance to barge employees for unique disabilities in their working 
environment — Granted in part — Oil and Gas Industry  

Claim for order declaring withdrawal from agreement to pay power subsidy to employee is fair and reasonable — Applicant claimed 
managerial prerogative and that due consultation had taken place — Respondent argued for no removal without justification — Com- 
mission found the dicta applying to managerial prerogative was relevant, the respondent had shown that substantial consultation had 
taken place and that removal of allowance was not harsh or unjustified — Commission noted that agreements made between parties 
for industrial relations purposes can change to meet changed circumstances given the parties' acceptance of the need to work within In- 
dustrial Relations Act — Declared in favour of Applicant — Mining Industry  

Applicant sought 2.3 per cent increase in allowances for Industrial Agreement — Applicant claimed increase should be backdated to 
date of operation of Commission General Order — Commission found Act did not empower it to give retrospective effect to Agree- 
ment variations — Granted in part — Iron Ore  

Variation of district allowance clause and automatic annual adjustment of this allowance based on CPI sought — Respondent opposed 
the claims, operational date and also the automatic adjust subclause — Commission granted variation as sought — Granted — Health 
and Welfare Industry  3Claim for reinstatement of policy of over award payment for certain allowances and bonuses — Applicant said an inequity existed with 
conditions affecting employees of other companies in same industry — Respondent based objection on fact that claim was outside 
Wage Fixing Principle 9(c) and 6.—CICS stated the principles to be the only consideration in this case — CICS found no evidence of 
altered work value to justify a new allowance under Principle 9.—Allowances, and that the applicant could not solely rely on com- 
parative wage justice to argue a case under Principle 6.—Anomalies and Inequities — Dismissed — Metal Industry  

Application to vary award — Applicant sought removal of entitlements to first class travel as it related to interstate and overseas air 
travel — Commission found that a traditional nexus existed between police and public sector employees and that the public sector 
employees no longer received these conditions, therefore it could not justify retention of these conditions for police — Commission 
found applicant only sought to remove the unqualified right to first class travel and that the strength of evidence meant police must 
comply with new public sector standards — Granted — State Government  
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ALLOWANCES — continued 
Application for industry allowance and amount for personal insurance on basis that other employees in fire fighting and fire prevention 

industry receive one — Commission found industry allowance paid to other employees to have no relevance to workshop metal trades 
employees — Commission also found wage structure of award comprehends disabilities for which allowance sought and there have 
been no changes to work or conditions which principle relating to allowances requires — Dismissed — Firefighting and Fire Prevention 

Site allowance sought for disabilities — Commission found workers were already compensated for associated disabilities by an allowance 
granted by Commission — Commission found employees on site whose presence prompted claim had not been engaged in construction 
work — Dismissed — Building  

Dispute re site allowance — Applicant sought allowances for disabilities not covered by award — Respondent claimed no unique site 
features — Commission found on evidence site allowance was necessary as award did not fully comprehend associated disabilities — 
Granted — Building   

Application for variation of vehicle allowances in award — Applicant claimed rates established by an agreed formula were out of date — 
Respondent initially opposed claim that formula was inappropriate but chose only to oppose date of operation — Commission found 
correct date was as the respondent had suggested this being the beginning of a fiscal year as specified in the award — Granted — Public 
Service  

Site allowance sought for disabilities — Commission found no above average disabilities existed and that there were insufficient grounds 
to warrant a claim for allowances of this nature — Dismissed — Public Works  

Application for variation of district allowance clause in award — Date of operation of adjustment to award clause in dispute — Commis- 
sion found it had power to grant full retrospectivity in special circumstances and in this case a clear nexus had been established with this 
allowance and that being paid to government wages employees — Commission found equity demanded these employees be afforded 
full retrospectivity as a result of delays in formulating calculations of allowance rates and for period of hearing of application — 
Granted — Health and Welfare  

Applicant sought order that bans in support of award disability allowances for carpenters be lifted — Commission found that bans were 
imposed out of genuine sense of injustice at the inadequacies of disability allowances — Commission warned other groups with 
grievances about allowances that each claim must be considered on its merits and industrial action is merely one factor to be considered 
— Commission found full disability allowance should be applied — Dismissed — Transport (Rail)  

Application for site allowance for disabilities, supply of protective clothing and footwear, rest and recreation leave, living away from 
home allowance and an operative date for order based on time of first worker on site — Commission found unique site disabilities ex- 
isted greater than those involved in the civil disciplines on the project; also that metal trades employees were not receiving the entitle- 
ment to footwear and that operative date could be determined by Commission as from the date of commencement of work — Other 
claims dismissed — Commission ordered site allowance, safety footwear and operative date — Granted in Part — Metal 
Construction  

Applicant sought order for a disability allowance to be paid to tradespersons and their assistants for repair/maintenance work performed 
in Rail workshop — CICS found applicant had not discharged the onus of establishing case — Dismissed — Mining (Iron Ore)  

Applicant sought order for new allowance to replace "on call and call back" allowance in award; also for cessation of gratuity payment, 
reduction of annual leave and imposition of rental charges on accommodation — Commission found the total package presented by 
the parties to be acceptable and represented a fair attempt at a balance between the needs of the State and the demands of the medical 
profession — Granted — Public Health and Welfare Services  

Applicant sought variation of power station allowance in award based on increased disabilities and comparison with work performed by 
engineer trades employees employed by the respondent — Respondent raised question of allowance increase being contrary to wage 
fixing principles and denied any historical nexus — Commission found no sound basis for comparison claimed however the allowance 
should be increased for storemen employed at Kwinana and Muja based on comparison of disabilities encountered at Bunbury — 
Commission found range of disabilities and time of exposure warranted increases at both Kwinana and Muja which were in accordance 
with work value wage fixing principle — Granted In Part — Electrical Power  

Application for site allowance for disabilities not covered by award — Commission found that the site did not fit the industry pattern for 
allowances — Dismissed — Construction  

Application for site allowance — Commission found no evidence of disabilities above the award provisions and the project was straight- 
forward in nature — Dismissal — Construction  

Applicant sought order for special allowance for live line linesmen performing silicone grease removal from pole top insulators — 
Commission found that the definition and wages of linesmen — live line was included in the Engineering Trades (SEC) Award and that 
no meaningful comparison could be drawn with disabilities encountered by other classifications — Commission found that union 
could not show that this work was exclusively performed by live line linesmen and therefore a compensatory allowance was out of the 
question — Dismissed — Electrical Power  

2Appeal against decision of Commission at (67 WAIG 848) to grant a site allowance for construction work on Forrest Place Redevelop- 
ment site — Full Bench found that the allowance was not set in accordance with the provisions of the "Sapri" decision and also that the 
ratification of the agreement of the parties did not take into full account the wage fixing principles — Full Bench found that decision 
should be suspended and the Bench found that decision should be suspended and the matter remitted to the Commission for further 
hearing of an appropriate quantum allowance — Upheld — Construction  

applicant sought order for compensation of travel allowance for full period of employment — CICS found that onus of proof lay with 
applicant to establish entitlement to this allowance under his contract of employment and that this employee was employed subject to 
the Dairy Factory Workers Award therefore this was a matter for the Industrial Magistrate — Dismissed — Pastoral Industry  

Higher allowance sought for increased disabilities confronted in hosing down of ore trucks — Applicant union claimed installation of 
water cannon had created more discomfort i.e. need to wear protective gear and due to fixed positions of cannons, operators were be- 
ing exposed to the elements — Respondent refuted claim and cited ratification of awards by Commission and thereby the acceptance of 
the Union that current allowance was appropriate to the task — Commission found on evidence and inspection that water cannon had 
introduced a higher level of disability in above task — However Commission was unable to conclude that the impact of the water can- 
non is sufficient to warrant the elevation of disability allowance to that of higher group — Dismissed — Mining  

2Appeal against decision at (67 WAIG 1604) re increase in disability allowance — Appellant alleged Commission erred in applying work 
value changes principle and submitted that claim had failed to satisfy the strict test required — Furthermore increase granted was 
against weight of evidence and contrary to substantial merit of case — Full Bench found no jurisdiction on the evidence to increase ex- 
isting allowance — Furthermore Full Bench found any increase would be subject to the second tier ceiling — Upheld — Electrical 
Power   

Confirmation of Redundancy agreement — Applicant Union claimed agreement was to counter problem of redundancy and unemploy- 
ment between jobs in the building construction industry and sought continuation of agreement — Respondent opposes claim with view 
of withdrawing from agreement and advanced reason that it would be ultra vires the Building Industry (Code of Conduct) Act 1986 — 
Code of Conduct (Obligations of Employers) 1986 — Commission found prima facie there is no prohibition in the legislation on the 
continuation of an agreement reached between the parties, however approval or ratification of such agreement is necessary by ap- 
propriate Industrial Tribunal — Furthermore Commission found no conflict with the present Wage Fixation Principles and concluded 
status quo to be maintained — Granted — Building and Construction  

Introduction of 38-hour week and question re date of operation of award variations — Employers largely consented to variations in 
terms claimed — Restriction sought for limitation to ordinary hours to 10 hours per day as offsets did not sufficiently minimise the 
costs of the introduction of the 38-hour week for the purposes of the Wages Principles — Commission found offsets are sufficient to 
satisfy the strictures of the Standard Hours Principle and the Allowance Principle for other variations — Granted — Food Processing. 
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ALLOWANCES — continued 
2Appeal against decision of Government School Teachers Tribunal (at 67 WAIG 1689) re interpretation of Locality Allowance — 

Appellant argued that allowance should apply equally to all teachers and not on a proportional basis according to hours worked for 
part-time teachers — Respondent refuted claim — Full Bench found Tribunal had erred in finding that clause in award was ambiguous 
and in using extrinsic aids to interpret the said award — Full Bench found true interpretation provided entitlement to allowance for 
part-time teachers at the same rate payable to full-time teachers — Upheld — Education  2232 

Claim re site allowances — Applicant Unions claimed that rate of site allowance for electrical and metal tradesmen engaged in particular 
project to be in line with that of building tradesmen determined by Australian Arbitration Commission — Commission found from in- 
formation presented that particular nature of the project warrants the payment of a site allowance as disabilities experienced by 
tradesmen are not comprehended under the awards — Commission found just and equitable that allowance be at rate determined for 
building trade — Exclusion of allowance for lift employees — Granted in Part — Electrical Contracting  2370 

Claim re allowance for working in confined space — Board of Reference by majority found, using the established principles, claimant 
could not show that the work was "unusual" — Furthermore Board found wages contained a margin to compensate employees for dif- 
ficult conditions experienced — Board noted claim that changing nature of railway wagons made working under them more cramped, 
stooped and confined and found claim could be for work value rather than confined space — Dismissed — Government Railways  2322 

ANNUAL LEAVE — 
Applicant sought order for payment of pro rata annual leave due following termination of contract of employment — Commission 

found verbal contract did include annual leave as a condition and that pro rata payment should be paid to applicant — Granted — 
Leisure Industry  2Appeal against decision of Magistrate (67 WAIG 906) to dismiss complaint that employee had not received paid annual leave pursuant 
to Cliffs Robe River Iron Associates Iron Ore Production and Processing Agreement — Full Bench found employee had already been 
paid a proportion of his annual leave entitlement and as the amount of that prepayment exceeds the Respondent's liability it cannot 
sensibly be said that Agreement has been breached — Dismissed — Iron Ore  

APPEAL — 
2Referral of question of law to Full Bench by Government School Teachers' Tribunal re whether appeal brought pursuant to section 

78(l)(b)(iii) of Act should be heard as a strict appeal, rehearing or de novo — Full Bench found nothing in Act suggesting limitations of 
teacher's right to challenge punishments imposed — Full Bench found matter should be heard by way of rehearing if grounds of appeal 
so warrant — Education  

2Appeal against decision of Commission at (67 WAIG 1289) re compensation awarded — Appellant claimed Commission had erred in 
concluding employees conduct did not warrant summary dismissal and in awarding compensation which were beyond jurisdiction, 
pursuant to section 23 — Full Bench found that the usual tests as to whether the contract of service had been damaged and if 
employee's actions constituted a fundamental breach of rules and regulation were correctly applied — Furthermore Full Bench found 
that granting of compensation was open to the Commission and had been fairly applied — Dismissed — Liquor and Accommodation. 2Appeal against decision of Commission (at 67 WAIG 893) regarding retrospective operation of wage increases still the subject of 
negotiations — Full Bench found it mandatory that a direction, order or direction given orally under section 32 (4) be reduced to 
writing "as soon as practicable" — Full Bench also found that such orders must be prefaced by a preamble to provide an explanation 
as to the circumstances in which it was made — The order in question was made against a background of industrial action which pro- 
vided impetus for the decision to fix the operative date of wages increases under negotiation — Question as to whether Commissioner 
erred in law in making the order pursuant to section 32 (3) (c) — Full Bench found the Commissioner erred in failing to preface the 
order with a preamble, and in making the order pursuant section 32 (3) (c) when at least part of that order was the result of arbitration 
of the matter — Appeal upheld — Order suspended — Remitted for further hearing — Transport  2Appeal against decision of Commission (67 WAIG 850) to refuse to stay or dismiss proceedings for variation of Agreement on grounds 
that same matter was already subject of application before Commission in Court Session — Full Bench found refusal to grant a stay or 
dismiss proceedings to be a "finding" and therefore appealable — Full Bench found issues in instant application to be the same as 
those before Commission in Court Session but application had been made in good faith and would not prejudice Appellant — Full 
Bench found Commission procedures to be sufficiently elastic to permit a new application in interests of maximum expedience and 
minimum legal form — Dismissed — Iron Ore  2Appeal against decision of Commission at (67 WAIG 1410) to dismiss application for unfair dismissal — Full Bench found no substance 
to any of the grounds of appeal and that original reason for dismissal were substantial and not unfair — Dismissal — Construction  

2Appeal against decision of Commission at (67 WAIG 848) to grant a site allowance for construction work on Forrest Place Redevelop- 
ment site — Full Bench found that the allowance was not set in accordance with the provisions of the "Sapri" decision and also that the 
ratification of the agreement of the parties did not take into full account the wage fixing principles — Full Bench found that decision 
should be suspended and the Bench found that decision should be suspended and the matter remitted to the Commission for further 
hearing of an appropriate quantum allowance — Upheld — Construction  2Appeal against decision of Commission at (67 WAIG 1251) re dismissal of claim for contractual entitlements — Appellant claimed 
there was evidence that was not produced at initial hearing which would have established the contract of employment — Full Bench 
found in favour of Appellant in that decision of an order for dismissal was due to lack of evidence — Full Bench found circumstances 
were extraordinary and remitted case for further hearing and determination — Upheld — Bloodstock Industry  

2Appeal against decision of Commission at (67 WAIG 1003) re pro rata long service leave being awarded — Full Bench found compen- 
satory orders re pro rata long service leave entitlements were justified, where an employee has evinced an intention to continue in- 
definitely in employment but due to employers business had been retrenched or terminated — Full Bench found injury sustained by 
employee in accident prevented him from undertaking the duties of position and Appellant was required to compensate him for 
disability pursuant to the provisions of Workers Compensation and Assistance Act 1981 — Upheld — Meat Industry  

2Appeal against decision of Commission at (67 WAIG 1354) to grant paid leave during work time to non-english speaking employees for 
the purpose of english language tuition — Appellant claimed Commission lacked jurisdiction over what was essentially a social matter 
— Respondent argued the point as to the wide definition given by the Act to an "industrial matter" and that the question of english 
language leave was within that definition — Full Bench on examination of case law determined this to be an industrial matter over 
which the Commission had jurisdiction — Full Bench upheld the ground of appeal which claimed the order was incorrectly issued as 
being "by consent" but dismissed all other grounds for appeal — Upheld In Part — Public Works  

2Appeal against decision of Commission (at 67 WAIG 2300) to delete classification from one award, insert in another on basis of 
commonality and thereby enhance conditions of employees — Full Bench found presentation of appeal to have been merely an attempt 
to induce Full Bench to take different view of evidence rather than demonstrating an error of law or mistake of fact — Full Bench 
found decision to be result of Commission's discretionary judgment — Dismissed — Health and Welfare Services  

AWARDS — 
Application to vary clause in award — Applicant sought increase in district allowance so as to reflect two movements in the consumer 

price index — Commission found variation to be within confines of wage fixing principles and set operative date of increase as being 
the date at which the rates were agreed by the parties — Granted — Health Welfare  1177 

Applicant sought to standardise payment for "holding in readiness" and/or call-outs in five awards — Commission found that in light 
of there being no major differences between the parties the clause needed only to be redrafted — Commission dismissed a part of the 
respondent's counter proposal to do with "standby duty" as this was covered by new clause — Granted — Electrical Contracting  1158 
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AWARDS — continued 
First award for parliamentary electorate secretaries sought — Wage Fixing Principles relating to first awards and work value require the 

maintenance of existing rates and conditions unless proved inappropriate — Commission found parties to have demonstrated that 
value of work performed warranted increased rates — Granted — State Government  

Variation of district allowance clause and automatic annual adjustment of this allowance based on CPI sought — Respondent opposed 
the claims, operational date and also the automatic adjust subclause — Commission granted variation as sought — Granted — Health 
and Welfare Industry  

Application to vary clauses in asward relating to allowances, wages, annual leave, hours, overtime, wet work, meals, contract of service, 
sick leave, protective clothing and inclusion of one new clause sought — Commission allowed application in part only and ordered the 
award be varied and consolidated — Granted in part — Maritime Industry  

Application to vary award — Applicant sought removal of entitlements to first class travel as it related to interstate and overseas air 
travel — Commission found that a traditional nexus existed between police and public sector employees and that the public sector 
employees no longer received these conditions, therefore it could not justify retention of these conditions for police — Commission 
found applicant only sought to remove the unqualified right to first class travel and that the strength of evidence meant police must 
comply with new public sector standards — Granted — State Government  

Applicant sought order that employees are performing storemen's duties and are covered by Foodland Associated Ltd (WA) Warehouse 
Award — Respondent opposed claim on grounds that work was security work properly covered by Cleaners and Caretakers Award — 
Commission found work in question was security work however declared that neither award adequately covered the employees — 
Wholesale/Retail   

Interpretation sought of Industrial Relations Act with regard to jurisdiction re "employees" subject to Tertiary Education Academic 
Staff (Teachers College) Award — Commission found Industrial Relations Act of 1979 had excluded these employees from its jurisdic- 
tion by its definition of "industrial matter" which in effect negated the award provisions — Commission found, as no power existed 
over these employees by definition applicant should be free to withdraw application and made whatever fresh application it saw fit — 
Withdrawn by leave — Education — Lecturers  

Application for award variation — Order sought for variation of Public Service Salaries Agreement by inclusion of new classification and 
various other amendments — Commission agreed to the proposed amendments and varied award by consent — Granted — Public 
Service  

Application to vary award — Applicant sought to vary scope of award to reflect new respondency due to amalgamation of teachers' 
colleges; amend hours of duty clause and adjust salary levels to reflect public service nexus and broadbanding — Commission chose to 
apply old wage fixing principles by consent and found costs of increase to be minimal — Commission also found other changes to 
merely formalise existing practices — Granted — Educational Services  

Application for new clause in award — Applicant claimed English language education should be made available to adult migrant 
employees without loss of pay during work hours — Respondent raised question of jurisdiction — Commission found it had jurisdic- 
tion over what was in this case an industrial matter — Commission found evidence that this practice would probably be successful and 
that long term benefits of granting leave on full wages for English tuition during working hours would be greater than immediate costs, 
therefore the claim would be allowed as stated in the application — Granted — Public Works  

Application to change scope of Public Authorities Salaries Award based on changes made to matching award "Public Service Salaries 
Agreement" in respect of classes 1 to 4 and to include other employees employed in statutory authorities under this award — Commis- 
sion saw no obstacle to variation by consent — Granted — Public Authorities  

Application for payment of overtime rates to public servants required to travel for the purpose of working overtime — Respondent rejects 
claim as revoluntionary and against the wage fixing principles suggesting that such changes would produce award inconsistencies which 
would defeat the principles on which it was based — Commission found award was never designed to operate in the way that the 
Agriculture Department had applied it and that therefore this claim should fail as it is based on a false premise — Dismissed — Govern- 
ment Administration  

Applicant sought order for new allowance to replace "on call and call back" allowance in award; also for cessation of gratuity payment, 
reduction of annual leave and imposition of rental charges on accommodation — Commission found the total package presented by 
the parties to be acceptable and represented a fair attempt at a balance between the needs of the State and the demands of the medical 
profession — Granted — Public Health and Welfare Services  

Applicant sought order to give effect to concept of broadbanding and to make other modernising amendments to the award — Commis- 
sion found that application should be dealt with under old wage fixing principles — Costs of introduction of broadbanding were 
minimal under the conditions of old principles and the benefits were not to be ignored — Commission found that a long standing nexus 
with conditions in the Public Service existed and that the application merely reflected that nexus — Granted — Transport  

Applicant sought variation of power station allowance in award based on increased disabilities and comparison with work performed by 
engineer trades employees employed by the respondent — Respondent raised question of allowance increase being contrary to wage 
fixing principles and denied any historical nexus — Commission found no sound basis for comparison claimed however the allowance 
should be increased for storemen employed at Kwinana and Muja based on comparison of disabilities encountered at Bunbury — 
Commission found range of disabilities and time of exposure warranted increases at both Kwinana and Muja which were in accordance 
with work value wage fixing principle — Granted In Part — Electrical Power  

Applicant claimed "electronics industry" should be regulated by an award — Commission concluded that "electronics industry" is 
appropriate under section 7 (d) of the Act — Commission found that industry should be regulated by a first award — Granted — 
Electronics   

Claim for payment of overtime — Commission found case for amending award — Question as to retrospectivity of amendments — 
Commission found that statute presumes against retrospectivity — Union case not sufficient to overcome that presumption — Claim 
dismissed — Electrical Power  

Matter remitted by Full Bench to be further dealt with according to law — Application divided and new matter joined to conference 
referred matter — New order issued in same terms as previous order where Commission found a need for a new award classification 
based on current work being done and levels of pay being received — Commission also found situation warranted a measure of 
retrospectivity being applied to the new clause in any award variation and that claim for paid leave for union business was justified on 
the basis of similar award provisions in other industries — Granted — Transport (Rail)  

Application for interpretation of clauses in award — Commission found that there can be no answers for questions raised in clauses 
concerning Lodging Allowance, Held Away From Home Allowance and Minimum Time Off Duty — Commission found that inter- 
pretation and construction of the meaning of the words "shunt" and "en route" could be defined and issued declaration accordingly 
— Granted in Part — Transport — Government Railways  

2Appeal against decision at (67 WAIG 1604) re increase in disability allowance — Appellant alleged Commission erred in applying work 
value changes principle and submitted that claim had failed to satisfy the strict test required — Furthermore increase granted was 
against weight of evidence and contrary to substantial merit of case — Full Bench found no jurisdiction on the evidence to increase ex- 
isting allowance — Furthermore Full Bench found any increase would be subject to the second tier ceiling — Upheld — Electrical 
Power   

Application to vary clause in award — Applicant Union claimed entitlements sought had always been understood as such and want it 
confirmed — Applicant further argued that wage fixing principles were not a consideration as in a practical sense there is no change — 
Respondent rejected claims and proposed counterclaims — Commission found that Respondent's industrial interest and community's 
interest are better served in dismissing claims and counterclaims — However Commission issued order that status quo prior to In- 
dustrial Magistrate's decision be reinstated — Dismissed — Transport/Government  
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CUMULATIVE DIGEST—continued 

AWARDS — continued 
Application to vary award — Applicant Union sought inclusion of classification of linemen — live line in wages clause and deletion of 

special rate in Clause 31 (18) — Respondent objected arguing that it impinges on the flexibility of its operations and proposed a 
counterclaim — Commission found Respondent's proposal as a reaction to an incorrect construction of award and one which would 
have the effect of worsening employment conditions of employees who qualify as linemen — live line — Commission noted the point of 
equity based on comparisons and found substantial merit in Union's case to allow claim — Granted — Electrical Power  

Application for variation of award — Applicant Union sought classifications to be included in Wages clause — Claim involved employees 
who are members of various Unions and these Unions strongly objected to the proposals — Respondent neither supported nor oppos- 
ed claims, however voiced its fears of future demarcation problems that may seriously disrupt efforts to obtain optimum production 
results — Commission found variation to award would give dual award coverage to some classifications — Furthermore Commission 
found Applicant Union claims for award coverage failed on constitutional grounds — Dismissed — Cement/Concrete Products  

Application for new award to replace three existing awards covering workers at Hostels for aged and disabled persons — Applicant 
sought to replace FLAIEU award with one of its own — Commission in Court Session found principles of demarcation between the 
types of establishment that each organisation could cover (58 WAIG 503 at p. 504) were well established and still applicable — Com- 
mission in Court Session found Federal Government initiatives contributed to an ongoing trend towards provision of nursing care — 
Commission in Court Session found "No Reductions" clause meant application conformed to Wage Fixing Principles — Granted — 
Health  

Appeal against decision of Commission (at 67 WAIG 2300) to delete classification from one award, insert in another on basis of 
commonality and thereby enhance conditions of employees — Full Bench found presentation of appeal to have been merely an attempt 
to induce Full Bench to take different view of evidence rather than demonstrating an error of law or mistake of fact — Full Bench 
found decision to be result of Commission's discretionary judgment — Dismissed — Health and Welfare Services  

Application to vary awards by removal of sexist verbiage as per Equal Opportunity Act 1984 — Commission found no obstacle to the 
variation however the use of one word in a specific clause change threatened the wage fixing principles by extending the benefit of an 
allowance somewhat — Commission found awards should be varied subject to this wording change being made — Granted — Public 
Service  

Award amendment re classification — Applicant sought order to include provisions covering the classification of "Assistant Supervisor" 
under one award into another award on the basis of a commonality of work done with that of the "Social Trainer" — Respondent rais- 
ed objection and argument on philosophical rather than industrial grounds — Commission found the work of assistant supervisors us- 
ed the same techniques and skills as those of the social trainer and that in equity and good conscience they should receive the same 
award conditions — Consideration of the wage fixing principles showed that the claim fitted in well with the second tier ceiling but that 
ho future bonuses or anomalies could arise from the decision — Granted — Health and Welfare  

Application for new award to cover Veterinary Surgeons — Applicant Union submitted that its eligibility rules included a reference to 
"animal welfare officers or workers" and claimed veterinary surgeons fitted that description — Respondent argued that clause in the 
Eligibility rule which Union relied upon in general terms covered unskilled and semi-skilled people, and to include veterinary surgeons 
to that subparagraph would offend the principle of eiusdem generis — Commission found in favour of Respondent's argument — 
Commission found Union's Constitution does not allow it to enrol veterinary surgeons and dismissed application for want of jurisdic- 
tion — Dismissed — Veterinary  

BOARD OF REFERENCE — 
Employee terminated due to unavailability of work and unsatisfactory levels of absenteeism and punctuality — Applicant union claimed 

unfair dismissal and sought reinstatement and compensation — Board of Reference's unanimous decision found grounds for termina- 
tion to be unjustified and that the balance of probabilities suggested that termination was unfair — Granted — Building  

Claim for long service leave entitlements — Board of Reference determined that payment of compensation for these entitlements was 
warranted — Granted — Pastoral Industry  

Applicant sought exemption from registration as an "employer" under Construction Industry Portable Paid Long Service Leave Act 
1985 — Board of Reference found that applicant was an employer under the definitions of the Act and there were therefore no provi- 
sions for any exemptions under the Act given these circumstances — Board of Reference found it was therefore without jurisdiction 
and that respondents decision to refuse the application was unaffected — Dismissed — Construction  

Application re Long Service Leave Provisions and calculation of rate of wage for pro rata entitlements upon termination — Applicant 
claims that payment should be on basis of 40 hour week — Respondent claims that basis should be an average of the actual hours work- 
ed by the employee over at least a 12 month period — Board found Conditions prescribed by general order are specific and prescribe 
rate of pay entitlements as those applicable at date leave commences, and that leave date commences immediately prior to termination 
— Board found interpretation of specific award unnecessary — Conditions specify hours entitlement limited to standard weekly hours 
prescribed by award therefore Board found that regardless of employee having worked 41 hour week, his entitlements were limited to 
the 40 hour week prescribed by award — Recreation :  

Applicant Union claimed certain work experience should be included for the purpose of determining years of service for rate of pay — 
Award places onus on applicant to show experience is relevant — Experience in private nursing home not recognised — Dismissed — 
Nursing   

Claim for payment of pro rata long service leave — Applicant did not qualify for this benefit but claimed that changed rosters and pressing 
domestic necessity combined to make her termination one of constructive dismissal and Committee should, therefore, use its discre- 
tionary power to recommend payment — Majority of Committee found entitlement to pro rata long service leave payment to be a con- 
tingent benefit and that applicant had failed to meet contingencies — Dismissed — Welfare  

BONUS — 3Claim for reinstatement of policy of over award payment for certain allowances and bonuses — Applicant said an inequity existed with 
conditions affecting employees of other companies in same industry — Respondent based objection on fact that claim was outside 
Wage Fixing Principle 9(c) and 6.—CICS stated the principles to be the only consideration in this case — CICS found no evidence of 
altered work value to justify a new allowance under Principle 9.—Allowances, and that the applicant could not solely rely on com- 
parative wage justice to argue a case under Principle 6.—Anomalies and Inequities — Dismissed — Metal Industry  1132 

BREACH OF AWARD — 
Employee claimed non-payment of wages — Applicant claimed moneys were deducted from wages for course attended when notice of 

resignation was given — Respondent refuted claim and argued moneys claimed were properly withheld in accordance with contract of 
service — Commission found parties were covered by an award and matter was that of enforcement of award, the exclusive jurisdiction 
of the Industrial Magistrate — Dismissed — Accounting  2339 

CLASSIFICATIONS — 
Application for award variation — Order sought for variation of Public Service Salaries Agreement by inclusion of new classification and 

various other amendments — Commission agreed to the proposed amendments and varied award by consent — Granted — Public 
Service  
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CLASSIFICATION -—continued 
Matter remitted by Full Bench to be further dealt with according to law — Application divided and new matter joined to conference 

referred matter — New order issued in same terms as previous order where Commission found a need for a new award classification 
based on current work being done and levels of pay being received — Commission also found situation warranted a measure of 
retrospectivity being applied to the new clause in any award variation and that claim for paid leave for union business was justified on 
the basis of similar award provisions in other industries — Granted — Transport (Rail)  1677 

Application for variation of award — Applicant Union sought classifications to be included in Wages clause — Claim involved employees 
who are members of various Unions and these Unions strongly objected to the proposals — Respondent neither supported nor oppos- 
ed claims, however voiced its fears of future demarcation problems that may seriously disrupt efforts to obtain optimum production 
results — Commission found variation to award would give dual award coverage to some classifications — Furthermore Commission 
found Applicant Union claims for award coverage failed on constitutional grounds — Dismissed — Cement/Concrete Products  1838 

Award amendment re classification — Applicant sought order to include provisions covering the classification of "Assistant Supervisor" 
under one award into another award on the basis of a commonality of work done with that of the "Social Trainer'' — Respondent rais- 
ed objection and argument on philosophical rather than industrial grounds — Commission found the work of assistant supervisors us- 
ed the same techniques and skills as those of the social trainer and that in equity and good conscience they should receive the same 
award conditions — Consideration of the wage fixing principles showed that the claim fitted in well with the second tier ceiling but that 
no future bonuses or anomalies could arise from the decision — Granted — Health and Welfare  2300 

CLOTHING — 
Applicant sought order for overalls to be supplied as protective clothing for saw doctors — Commission found evidence supported claim 

and found no threat posed to wage fixing principles from "flow-on" costs to employers — Commission declared in favour of applicant 
— Granted — Timber  

COMPARATIVE WAGE JUSTICE — 
Adjustment of wage rates pursuant to Anomalies and Inequities Principles — Applicant Union claimed anomaly existed in wage rates of 

"non-production" and production employees of Respondent — Respondent supported claim — Commission in Court Session found 
claim within present principles and that no flow-on would occur — Furthermore increases are of a once only nature to establish an 
equitable base — Granted — Aerated Water  2240 

COMPENSATION — 
Applicant sought order for contractual benefits as an employee — Respondent denied claim and raised the question of jurisdiction based 

on claim that relationship was that of an "independent contractor" — Commission found that relationship between applicant and 
respondent exhibited all the features of that of an "independent contractor" and that applicant had failed to prove the claim — Com- 
mission found that it had no jurisdiction to entertain a claim where "independent contractor" status had been established — Dismissed 
— Transport  

Compensation for alleged unfair dismissal sought — Commission found on evidence dismissal was not harsh or unfair but that payment 
for the period of notice was required and thus ordered payment in lieu of notice — Granted — Furniture Manufacturing  

Applicant sought commissions purported to be due under contract of employment — Commission found contract of employment 
specified the conditions governing the payment of commissions and that employee was made well aware of these on appointment — 
Major portion of claim dismissed, however applicant was entitled to payment of cheque for commissions previously stopped by 
respondent — Dismissed — Personal Services  

Applicant claimed unfair dismissal and sought compensation — Applicant dismissed for breaches of company's "safety policies" — 
Commission found appicant could not be held responsible for breaches of policies as it was shown in evidence that other employees 
were knowingly transgressing those policies and attempting to conceal the practices from the applicant's knowledge which suggests that 
the respondent's grounds for dismissal were harsh and unfounded and therefore unfair — Commission found compensation to be in 
order — Granted — Catering Industry  

Appeal aginst decision of Commission (67 WAIG 988) ordering compensation to employee found to be unfairly dismissed — Appellant 
argued Commission lacked power under the Industrial Relations Act to order compensation in lieu of reinstatement — Full Bench 
found that where dismissal was unfair and reinstatement inappropriate the assessment of adequate compensation was an appropriate 
alternative form of fair and equitable relief — Full Bench also found decision of Commission was fairly able to be reached from 
material before it — Dismissed — Iron Ore  

Order for unpaid salary arising from contract of service sought — Respondent refused to acknowledge responsibility for full amount of 
debt — Commission found reasons given by respondent for refusal to pay full amount were unjustified and the applicant's evidence 
showed he had performed completely and in accordance with contract — Commission found compensation of amount claimed be paid 
— Granted — Catering Industry  

Contract of employment — Applicant claimed entitlements due — Respondent claimed no jurisdiction, no entitlements due — 
Commission found Applicant an independent agent — No jurisdiction — Dismissed — Direct Sales Industry  

Applicant sought order for payment of pro rata annual leave due following termination of contract of employment — Commission 
found verbal contract did include annual leave as a condition and that pro rata payment should be paid to applicant — Granted — 
Leisure Industry  

Applicant sought order for compensation of salary in lieu of notice on grounds of unfair dismissal — Commission found no evidence 
that applicant's contract included a probationary period as had been suggested by the respondent and also that applicant despite this 
fact had not demonstrated a lack of counselling, therefore the dismnissal could not be found to be unfair — Dismissed — Liquor In- 
dustry   

Applicant claimed summary dismissal was unfair and sought compensation and entitlement — Entitlement found not due pursuant to 
section 29(b)(ii) but could nevertheless be considered pursuant to section 26 in the event of finding of unfair dismissal — Dismissal 
found to be lawful and not summary — Unfairness not established — Dismissed  

Applicant sought order for contractual entitlements arising from contract of employment — Commission found that applicant's 
commissions structure was "monthly average basis" and that applicant had misunderstood the original terms of the contract and that 
any claim arising from a legitimate change to that structure would need to show that benefits had in fact been denied — Dismissed — 
Wholesale/Retail Industry  

Applicant sought order for contractual entitlements not allowed under contract of service — Respondent denied claims but acknowledged 
liability for five days wages — Commission found contract did not specify any payments to be made in the terms expressed in the appli- 
cant's claim and that respondent was justified in summarily terminating contract — Commission ordered payment of wages for five 
days being the amount agreed as being owed — Dismissed — Construction Industry  

Applicant terminated due to unsatisfactory performance — Applicant claimed unfair dismissal and sought order of compensation for 
salary and other contractual entitlements — Commission found no evidence of unfair dismissal — Dismissed — Retail Industry  

Applicant sought order for compensation in form of wages in lieu of notice and wages allegedly due but not paid — Commission found 
compensation was due in line with the applicant's claim — Granted — Recreation Industry  
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COMPENSATION — continued 
Applicant claimed unfair dismissal and sought order of compensation for benefits under contract of service — Applicant dismissed 

due to refusal to accept terms and conditions of employment following probationary period — Commission found no evidence of 
harsh or oppressive exercise of respondents legal rights to terminate given the particular circumstances and that no contractual entitle- 
ment existed as claimed — Dismissed — University Accommodation  

Applicant sought order for compensation and outstanding wages arising from unfair dismissal — Commission found respondent was 
entitled to assume that, by leaving her place of employment following notice being served, applicant had abandoned her work and 
repudiated her contract of employment — Dismissed — Vehicle Industry  

Applicant sought order for compensation on grounds of unfair dismissal — Commission found on case evidence dismissal was not 
unfair — Applicant refused to work re-arranged working hours and resulted in there being no useful work for him to perform — 
Dismissed — Food, Beverage, T obacco Industry  

Application for compensation for wages and benefits from periods of employment — No appearances by respondent — Commission 
found applicant had not established who was the employer for the purpose of the claim and that there were no expressed conditions of 
employment as a result — Dismissed — Bloodstock Industry  

Application for payment of wages due under contract of service — Applicant claimed no monies had been paid for any of the work 
performed — Commission found verbal contract between applicant and respondent did not contain any of the qualifications described 
by respondent as being terms of that contract and that respondent should pay applicant for tutoring services and office work perform- 
ed at the agreed rate — Granted in part — Education Industry  

Application for payment of wages due under contract of service — Commission found verbal contract was constructed in way the 
applicant had suggested and that qualification imposed by respondent did not apply — Granted — Education Industry  

Applicant sought order for contractual benefits due under contract of employment mutually terminated — Respondent rejected 
claim and disputed completion of contract date — Commission found no entitlement to the amounts claimed but a small sundry 
amount was owing — Granted in part — Sunscreen Industry  

'Appeal against decision of Commission at (67 WAIG 292) to find an employee/employer relationship existed and to grant compensation 
— Appellant claimed insufficient weight given to written contract and that Commission erred in law in arriving at its decisions that 
employee relationship existed — Full Bench's majority decision found that Commission had correctly reviewed the evidence presented 
to it and that employee relationship was contained in the contract — Full Bench upheld that part of claim that related to the question 
of employee relationship but unanimously decided that matter should be remitted for further hearing re claims for compensation — 
Dismissed — Cleaning Services  

Employees dismissed due to redundancy — Applicant union sought order of compensation over and above amount already paid on 
termination — Commission confirmed respondent's right to reorganise business but found that insufficient weight had been given to 
employees' length of service, resultant hardship, age etc and it was unfair to terminate their contracts without these considerations — 
Commission found compensation was in order — Granted — Retail  

Applicant sought compensation for allegedly unfair dismissal — Commission found no warnings were formally conveyed but that this in 
itself did not prove a case of unfair dismissal based on FMWU v. Uniting Church of Australia, Trinity Parish, Perth Property Commit- 
tee (66 WAIG 1291) — Commission found that respondent's view that applicant was unable to perform job effectively was correct and 
that applicant could not have improved his performance to a satisfactory level despite duties being added to the job — Dismissed — Oil 
and Gas    

Applicant sought order of unfair dismissal and compensation — Commission found no evidence of unfair use of respondent's right to 
terminate and that clearly the applicant failed to meet the criteria required by respondent's operations for adequate performance — 
Dismissed — Wholesale/Retail  

Applicant sought order for contractual benefits not allowed under contract of service — Commission found applicant was employed only 
in one area of respondent's business structure therefore he was not entitled to contractual benefits in the form of commissions from the 
respondent's total operations — Dismissed — Transport  

Applicant sought order for compensation as a result of unfair dismissal — Question raised re casual or permanent part-time contract — 
Commission found contract was of a casual nature and that this was reasonable in all circumstances — Commission found this condi- 
tion was supported by applicant's acceptance of the hourly rate of pay and that therefore dismissal was not unfair or of a summary 
nature — Dismissed — Hospitality Industry  

Applicant sought order for compensation of a benefit claimed to be owing from contract of service — Respondent denied claim but 
accepted liability for wages arising from period of service under provisions of Furniture Trades Award — Commission found appoint- 
ment was on basis of payment by results or as a "contractor" therefore no contract of service could be established —- Applicant had 
misunderstood or was not fully informed of these arrangements — Commission found it had no power to determine wages claimed 
under award — Dismissed — Courier Delivery Service  

Applicant sought order of contractual entitlements said to have arisen from a contract of service — Respondent claimed on contract 
existed — Commission found that it was vital to establish whether a contract existed for the Commission to have jurisdiction over such 
a claim and that in this instance no contractual liability could be established from the evidence of the parties — Dismissed — Finance... 

Applicant sought order of compensation for employee summarily dismissed for misconduct — Commission found actions of employee in 
question showed that he had not intended to repudiate his contract of employment but that he correctly questioned the authority of his 
work mate over him and had received less than a fair go all round as a consequence of this — Commission found compensation in 
order, there being no claim for re-employment — Granted — Timber Industry  

Applicant sought order of compensation for alleged unfair dismissal — Commission found termination had resulted so as to avoid the 
respondent any inconvenience in having applicant on sick leave and that the fundamental notion of "a fair go all round" had been 
neglected — Commission found the consideration given to the applicant had been inadequate and that compensation for unfair 
dismissal would be granted on the strength of accrued sick leave — Granted — Furniture Manufacture  

Applicant sought order for reinstatement or compensation following from an alleged unfair termination of employment — Commission 
found respondent had shown disregard for the applicant, abrogated its managerial responsibility by termination of applicant's employ- 
ment, that the reasons cited for this termination were unfounded and that the real reason was that the position was to be given to an 
associate of the respondent — Commission found this action to be unfair and ordered compensation as reinstatement was not tenable 
— Granted — Hospitality  

Employee (Manager) claimed unfair dismissal and sought contractual entitlements — Respondent claimed misconduct — Onus on 
employer to specify terms of alleged gross misconduct at time of dismissal — Commission found that summary dismissal of applicant 
was unfair, and that respondent failed to establish misconduct — Commission also found that in granting redress it is not restricted to 
specific claim and that overriding consideration is that any remedy is just and equitable — Granted — Retail  

Claim for contractual entitlements — Applicant failed to secure re-election as Secretary and sought further severance payment, super- 
annuation payment, payment in lieu of leave not taken for travelling time and rostered days off, incorporation of expense allowance in- 
to total salary for purposes of calculation of entitlements, and reimbursement of wine purchases — All claims dismissed other than 
claim for further severance payment — Commission found that claim for further severance pay rested on interpretation of contract of 
service — Granted in Part — Unions  

Applicant sought order for compensation arising from unfair termination of employment — Commission found that termination was 
open to the respondent following a number of warnings to applicant for unsatisfactory performance and that applicant was well aware 
of the respondent's requirements for him to improve his performance and attitude — Dismissed — Metal Industry  

Applicant sought order for reinstatement with compensation, or compensation for unfair dismissal — Commission found that 
respondent had not acted unfairly and that applicant had received more than a fair go following the period of recuperation after a road 
accident — Commission found respondent did have cause to consider applicant a poor risk for future employment — Dismissed — 
Ship Building  
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COMPENSATION — continued 
Applicant sought order for unfair dismissal and compensation of contractual entitlements due under terms of a contract of employment 

— Commission found there existed an entitlement to annual leave but that "loading" on that leave was not a part of the contract — 
Commission found on evidence that dismissal was summary in nature and unfair as it was carried out in response to a direction that 
could not have been complied with — Granted — Retail Industry  

Alleged non-payment of contractual benefits — case remitted by Full Bench at (67 WAIG 1747) — Commission found fresh evidence 
given by Applicant and witnesses had established that a bona fide employment contract existed and relieved previous doubts concern- 
ing the entitlement to pro rata leave payments — Commission accepted calculations provided by Applicant in the absence of any argu- 
ment to the contrary by Respondent — Granted — Bloodstock Industry  

2Appeal against decision of Commission at (67 WAIG 1003) re pro rata long service leave being awarded — Full Bench found compen- 
satory orders re pro rata long service leave entitlements were justified, where an employee has evinced an intention to continue in- 
definitely in employment but due to employers ^business had been retrenched or terminated — Full Bench found injury sustained by 
employee in accident prevented him from undertaking the duties of position and Appellant was required to compensate him for 
disability pursuant to the provisions of Workers Compensation and Assistance Act 1981 — Upheld — Meat Industry  

Employee terminated for alleged lack of professionalism and disruptive influence — Applicant Union claimed unfair dismissal and 
sought compensation — Respondent refuted claim and argued that employee had resigned — Commission in relation to employees 
misdemeanours, found that on evidence those transgressions did not provide sufficient grounds for dismissal and awarded compensa- 
tion for the distress and loss of employment — Granted — Health and Welfare Services  

2Appeal against decision at (67 WAIG 916) re unfair dismissal seeking compensation — Appellant claimed Commission erred in law and 
did not determine the claim for unfair dismissal properly in accordance with the weight of evidence — Furthermore Appellant iden- 
tified a number of deficiencies in matters presented by the Respondent — Full Bench found upon evidence provided, it was open to the 
Commission to conclude on the balance of probabilities the given notice prior to dismissal — Full Bench found that there was insuffi- 
cient evidence re grounds that justified summary dismissal, however in the circumstances it was well within the powers of the Commis- 
sion to decline to make any award re compensation — Dismissed — Hospitality  

Applicant sought order of compensation for contractual entitlement unpaid following alleged unfair dismissal — Respondent raised 
question of Commission's jurisdiction to determine the claim, it being subject to a federal award — Commission found that the verbal 
contract operated in the manner described by the Respondent and that the resultant termination of that contract was not unfair nor was 
there failure to pay the full contractual entitlement at the conclusion of this contract — Commission found question of jurisdiction was 
established in the Respondent's favour and that the Commission, based on case evidence was without power to entertain the claim — 
Dismissed — Pastoral Industry  

2Appeal against decision at (67 WAIG 1215) re dismissal of claim for severance payments — Appellant claimed Commission erred in 
finding that seasonal employees are excluded from consideration for severance payments in the event of redundancy — Full Bench 
found industry clearly seasonal in which employment was intermittent and upon evidence employees had no reasonable expectation of 
re-employment nor any right to severance pay — Full Bench found Appellant had failed to establish error on the part of Commission 
— Dismissed — Meat Industry  

Employee terminated for economic reasons — Applicant claimed unfair dismissal and sought compensation — Respondent refuted claim 
— Commission found respondent having lost two agencies had to prune its cost of operations and decision of termination for commer- 
cial (or economic) reasons was not unfair — Dismissed — Wholesale    

Applicant sought order for compensation following an order of the Commission to grant re-employment, was appealed, and has now 
been remitted for hearing on the appropriate quantum of compensation that should arise — Commission found on the basis of cost in- 
curral, loss of employment, and loss of salary prior to the issuing of the order, compensation of $10 000 was warranted — Granted — 
Mining   

Employee dismissed for alleged incompetence — Applicant Union claimed unfair dismissal and sought reinstatement — Union argued 
that no proper investigation or counselling was conducted — Respondent argued that the absence of a procedure to review the 
dismissal did not detract from its right to terminate and the lack of counselling was not fatal when considering the correctness of its ac- 
tion — Commission found in favour of Union as respondent had ignored employees Line Supervisors advice of caution and then 
dismissed employee in a pre-emptory fashion when problems occurred — Commission however found that reinstatement would be im- 
practical and awarded compensation — Granted — Mining/Iron Ore  

Applicant claimed unfair dismissal and sought order for contractual entitlements arising from a contract of employment — Respondent 
refuted claim — Commission found there existed as part of that contract an entitlement to a car allowance as claimed as well as entitle- 
ment to two weeks' notice which was not received — Commission concluded that dismissal was unfair but that the claim could not be 
completely substantiated — Granted In Part — Transport Industry  

Employee summarily dismissed for alleged misconduct — Applicant claimed unfair dismissal and sought compensation — Respondent 
denied claim — Commission found Respondent's action of summary dismissal following suspicion of theft on the part of the Appli- 
cant was unfair — Commission found that to take the option of dismissal rather than pursuing an action through the courts was open 
to the Respondent but that dismissal, if it was to be-fair in an industrial sense should have been done subject to the terms of the contract 
of employment — Summary dismissal was unfair in these circumstances and compensation should be awarded — Granted — Hair- 
dressing   

Employee summarily dismissed for alleged prejudicial conduct — Applicant sought order for salary in lieu of notice following summary 
dismissal — Commission found dismissal was unjustifiable and that the contract of employment specified a period of only two weeks 
and that therefore the Applicant was entitled to payment for only that period of notice — Granted In Part — Health Industry  

Employee claimed unfair dismissal — Applicant argued that no notice or payment in lieu of notice was received and sought order for 
reinstatement, "outstanding moneys" and compensation Respondent refuted claim and argued services provided were on a volun- 
tary basis — Furthermore Applicant was not an employee pursuant to the Industrial Relations Act and therefore Commission did not 
have jurisdiction to hear the matter — Commission found there were offers of employment and at best "negotiations" re contract of 
employment between the parties — However Commission found there is no or insufficient evidence to establish that the offer was ac- 
cepted by Applicant — Commission found Applicant was not an employee and dismissed claim for want of jurisdiction — Dismissed 
— Health and Welfare  

Employee claimed non-payment of wages — Applicant claimed moneys were deducted from wages for course attended when notice of 
resignation was given — Respondent refuted claim and argued moneys claimed were properly withheld in accordance with contract of 
service — Commission found parties were covered by an award and matter was that of enforcement of award, the exclusive jurisdiction 
of the Industrial Magistrate — Dismissed — Accounting  

Applicant sought order of unfair dismissal and compensation — Commission found question to answer was that, was termination 
reasonably open to the employer in all the circumstances following Applicant's disregard for the standing of the Respondent's business 
— Commission concluded that the evidence suggested the Respondent had not acted harshly or unfairly in exercising its legal right to 
terminate the Applicant's employment — Dismissed — Marine Broking  

4Stay of operation of Commission order — Applicant claimed that the Commissioner had erred in law and exceeded his jurisdiction by 
issuing a compensatory order — Respondent resisted claim on grounds that proposed appeal discloses no serious ground of appeal — 
President found order was for repayment of wages to employee who was unfairly dismissed and balance of convenience favoured 
employee — Dismissed  

Employee dismissed due to economic downturn and restructuring — Applicant sought order of unfair dismissal and compensation — 
Commission found employee was terminated pursuant to all award entitlements and that the dismissal was not unfair on evidence of 
the Respondent's enforced restructuring — Applicant's position was made redundant and that the claim had not been established — 
Dismissed — Timber Industry    
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CUMULATIVE DIGEST—continued 

COMPENSATION —continued 
Employee alleged to have been dismissed following refusal to accept (a) requirement to pay a management fee to parent company and 

(b) management restructuring — Applicant sought order for compensation of salary and motor vehicle expenses and reinstatement — 
Respondent refuted claims — Commission found no evidence of constructive dismissal due to no established threat to employment 
from Respondent — Managerial prerogative exists to change organisational structure therefore claims for compensation and reinstate- 
ment must fail as they do not come under the scope of the Act as Applicant had resigned — Commission found on evidence no entitle- 
ment to motor vehicle expenses and that a review after six months was obligatory in terms of appointment and that this having not oc- 
curred Applicant was entitled to payment of salary at a level determined as fair by the Commission — Compensation ordered — 
Granted in Part — Weather Forecasting  

Employee dismissed due to poor work performance and unsuitability — Applicant sought order for compensation arising from an unfair 
dismissal due to no warning or counselling being given — Respondent claimed Applicant resigned and questioned jurisdiction of Com- 
mission to hear the claim — Commission found constructive dismissal of Applicant had occurred, however the claim as to the unfair 
nature of that dismissal was not supported by evidence from the Applicant — Commission made no finding on question of compensa- 
tion — Dismissed — Oil and Gas Industry  

Employee dismissed for failure to attain a satisfactory level of construction quality on project homes — Applicant claimed unfair 
dismissal and sought compensation for an unpaid bonus — Respondent rejected claims — Commission found no warning of a substan- 
tial nature was ever conveyed to Applicant, and that responsibility for the duties of the Applicant was shared primarily with the super- 
visor therefore it was unfair to level blame for building construction inadequacies completely on Applicant — Primary responsibility 
falls with supervisor — Commission found dismissal was unfair — Compensation of the bonus payment awarded — Granted — 
Building Industry  

CONFINED SPACE — 
Claim re allowance for working in confined space — Board of Reference by majority found, using the established principles, claimant 

could not show that the work was "unusual" — Furthermore Board found wages contained a margin to compensate employees for dif- 
ficult conditions experienced — Board noted claim that changing nature of railway wagons made working under them more cramped, 
stooped and confined and found claim could be for work value rather than confined space — Dismissed — Government Railways  2322 

CONTRACT OF SERVICE — 
Payment for time lost due to stoppage due to allegedly unsafe working conditions sought — Commission found working conditions 

not to be unsafe — Commission also found that whether employer's obligation to individually notify employees re matters involving 
contract of service may be discharged via third party depends on circumstances of particular case — Dismissed — Meat Industry  

2Appeals against decision of Commission (67 WAIG 1006) to dismiss application on jurisdictional grounds after finding contract of 
employment to have been legally determined and consequently no dismissal to have occurred — Full Bench found contract not to have 
expired according to its terms but to have been terminated by notice — Full Bench thus found dismissal had occurred and that matter 
should be remitted to Commission for determination on its merits — Upheld — Education  

Applicant sought order for contractual entitlements arising from contract of employment — Commission found that applicant's 
commissions structure was "monthly average basis" and that applicant had misunderstood the original terms of the contract and that 
any claim arising from a legitimate change to that structure would need to show that benefits had in fact been denied — Dismissed — 
Wholesale/Retail Industry  

Applicant sought order for contractual entitlements not allowed under contract of service — Respondent denied claims but acknowledged 
liability for five days wages — Commission found contract did not specify any payments to be made in the terms expressed in the appli- 
cant's claim and that respondent was justified in summarily terminating contract — Commission ordered payment of wages for five 
days being the amount agreed as being owed — Dismissed — Construction Industry  

Applicant sought order for contractual benefits due under contract of employment mutually terminated — Respondent rejected 
claim and disputed completion of contract date — Commission found no entitlement to the amounts claimed but a small sundry 
amount was owing — Granted in part — Sunscreen Industry  

Application to vary award to give Applicant right to require employees to temporarily perform work other than work in their usual 
classification — Commission found principles outlined by Full Bench at 61 WAIG 477 in dealing with question of implied conditions in 
contracts of service of certain railway employees to be binding on this case — Commission also found no merit in application and 
strongly recommended Respondent lift bans — Dismissed — Railway Industry  2Appeal against decision of Commission at (67 WAIG 292) to find an employee/employer relationship existed and to grant compensation 
— Appellant claimed insufficient weight given to written contract and that Commission erred in law in arriving at its decisions that 
employee relationship existed — Full Bench's majority decision found that Commission had correctly reviewed the evidence presented 
to it and that employee relationship was contained in the contract — Full Bench upheld that part of claim that related to the question 
of employee relationship but unanimously decided that matter should be remitted for further hearing re claims for compensation — 
Dismissed — Cleaning Services  

'Appeal against decision of Full Bench (67 WAIG 745) to dismiss appeal against Commission's interpretation of Agreement — Industrial 
Appeal Court found both Commission and Full Bench applied correct principles of interpretation but erred in law by finding construc- 
tion of relevant clause to be ambiguous within context of Agreement as a whole — Industrial Appeal Court found that as no ambiguity 
exists the ordinary and natural meaning of words used must be the true interpretation — Upheld — Iron Ore  

Applicant sought order for contractual benefits not allowed under contract of service — Commission found applicant was employed only 
in one area of respondent's business structure therefore he was not entitled to contractual benefits in the form of commissions from the 
respondent's total operations — Dismissed — Transport  

Applicant sought order for compensation of a benefit claimed to be owing from contract of service — Respondent denied claim but 
accepted liability for wages arising from period of service under provisions of Furniture Trades Award — Commission found appoint- 
ment was on basis of payment by results or as a "contractor" therefore no contract of service could be established — Applicant had 
misunderstood or was not fully informed of these arrangements — Commission found it had no power to determine wages claimed 
under award — Dismissed — Courier Delivery Service  

Claim for contractual entitlements — Applicant failed to secure re-election as Secretary and sought further severance payment, super- 
annuation payment, payment in lieu of leave not taken for travelling time and rostered days off, incorporation of expense allowance in- 
to total salary for purposes of calculation of entitlements, and reimbursement of wine purchases — All claims dismissed other than 
claim for further severance payment — Commission found that claim for further severance pay rested on interpretation of contract of 
service — Granted in Part — Unions  

Applicant claimed unfair dismissal and sought contractual benefits — Commission found Applicant not to have been unfairly dismissed, 
preferring Respondent's evidence — Commission also found Applicant to have been employed under provisions of Farm Employees 
Award and determined entitlements accordingly — Granted in Part — Agriculture  

Employee dismissed due to failure to notify of absence from work — Applicant Union claimed unfair dismissal as employee's absence was 
covered by doctors certificates — Respondent refuted claim and alleged that employee had abandoned his employment — Commission 
found Union claims could not be sustained as retrospective medical certificates could not re-constitute the contract of employment and 
avoid the deeming provisions whereby employee had abandoned his employment — Commission furthermore found that claims were 
without merit and did not warrant the Commission's inferrention — Dismissed — Mining (Iron Ore)  2Appeal against decision of Commission at (67 WAIG 1251) re dismissal of claim for contractual entitlements — Appellant claimed 
there was evidence that was not produced at initial hearing which would have established the contract of employment — Full Bench 
found in favour of Appellant in that decision of an order for dismissal was due to lack of evidence — Full Bench found circumstances 
were extraordinary and remitted case for further hearing and determination — Upheld — Bloodstock Industry  
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CONTRACT OF SERVICE —continued 
Alleged non-payment of contractual benefits — case remitted by Full Bench at (67 WAIG 1747) — Commission found fresh evidence 

given by Applicant and witnesses had established that a bona fide employment contract existed and relieved previous doubts concern- 
ing the entitlement to pro rata leave payments — Commission accepted calculations provided by Applicant in the absence of any argu- 
ment to the contrary by Respondent — Granted — Bloodstock Industry  1863 

Employee wrongly classified when employed — Applicant Union claimed that employee should have been at a higher level of incremental 
scale and sought order for appropriate amount of back-pay — Respondent refuted claim and argued on grounds of Commission's 
jurisdiction to interpret, evidence to show the significant difference between teachers aide and Child Care Worker and the true nature 
of contract where employee agreed to be appointed at the base level — Commission found employee's qualifications and work ex- 
perience to be in accordance with provisions provided in award — Commission found in favour of Respondent re nature of employ- 
ment contract however stated that equity would be served if employee was given credit for her experience at first incremental date — 
Granted In Part — Health and Welfare Services    1887 

Alleged non-payment of contractual benefits — Applicant claimed commission on seven contracts was owed — Respondent refuted 
claim and denied there was any employment contract — Commission found Applicant had failed to establish that employer/employee 
relationship had existed — Dismissed — Securities Industry   2331 

Employee claimed non-payment of wages — Applicant claimed moneys were deducted from wages for course attended when notice of 
resignation was given — Respondent refuted claim and argued moneys claimed were properly withheld in accordance with contract of 
service — Commission found parties were covered by .aaaward and matter was that of enforcement of award, the exclusive jurisdiction 
of the Industrial Magistrate — Dismissed — Accounting  2339 

CUSTOM AND PRACTICE — 
Claim for declaration that stools be provided for ''door greeters" in department store — Question of erosion of conditions of employ- 

ment contrary to wage fixing principles by removal of stools raised — Respondent claimed that stools were never universal policy and 
as door greeters work part-time they were not required to stand for more than two hours — Commission found that if door greeters 
were employed full-time health regulations would require provision of a stool but the Respondent only employs part-time door greeters 
— Dismissed — Retail  1684 

Application to vary clause in award — Applicant Union claimed entitlements sought had always been understood as such and want it 
confirmed — Applicant further argued that wage fixing principles were not a consideration as in a practical sense there is no change — 
Respondent rejected claims and proposed counterclaims — Commission found that Respondent's industrial interest and community's 
interest are better served in dismissing claims and counterclaims — However Commission issued order that status quo prior to In- 
dustrial Magistrate's decision be reinstated — Dismissed — Transport/Government  1843 

DATE OF OPERATION — 
Applicant sought 2.3 per cent increase in allowances for Industrial Agreement — Applicant claimed increase should be backdated to 

date of operation of Commission General Order — Commission found Act did not empower it to give retrospective effect to Agree- 
ment variations — Granted in part — Iron Ore  

Application for increased rates of pay to reflect increased rates in NSW award with which there is nexus — Increase in NSW award due 
to work value case from technological change — Evidence given that same technology used in WA but this application is to establish 
equitable base — Commission in Court Session found anomaly to exist, no equitably base application to have been brought previously 
and Wage Fixing Principles to have been satisfied — Commission in Court Session allowed retrospective date of operation as agreed by 
parties — Granted — Brewing  

Application for variation of vehicle allowances in award — Applicant claimed rates established by an agreed formula were out of date — 
Respondent initially opposed claim that formula was inappropriate but chose only to oppose date of operation — Commission found 
correct date was as the respondent had suggested this being the beginning of a fiscal year as specified in the award — Granted — Public 
Service  

Application for variation of district allowance clause in award — Date of operation of adjustment to award clause in dispute — Commis- 
sion found it had power to grant full retrospectivity in special circumstances and in this case a clear nexus had been established with this 
allowance and that being paid to government wages employees — Commission found equity demanded these employees be afforded 
full retrospectivity as a result of delays in formulating calculations of allowance rates and for period of hearing of application — 
Granted — Health and Welfare  

Variation of awards and agreements re salary rates — Applicant sought increase by four per cent pursuant to current Wage Fixing 
Principles, more particularly the Restructuring and Efficiency Principle — Respondent agreed to the increase after extensive negotia- 
tions — Commission found papers lodged in support of these applications complied with both the spirit and the letter of Commission's 
Wage Fixing Principles — Commission however found notwithstanding that the claims were lodged sometime back, the operative date 
of order should be effective from the next pay period — Granted — State Government Administration  

Appeal against decision of Commission to vary award by including new classifications and definitions — Commission fixed retrospective 
date of operation prior to fixing actual wage rate to enable further negotiation without penalising those employees whose work value 
had in the opinion of both parties significantly increased as of that date — Full Bench found decision to constitute an exercise of discre- 
tion and not to be wrong in any material sense — Dismissed — Transport (Rail)  

Introduction of 38-hour week and question re date of operation of award variations — Employers largely consented to variations in 
terms claimed — Restriction sought for limitation to ordinary hours to 10 hours per day as offsets did not sufficiently minimise the 
costs of the introduction of the 38-hour week for the purposes of the Wages Principles — Commission found offsets are sufficient to 
satisfy the strictures of the Standard Hours Principle and the Allowance Principle for other variations — Granted — Food Processing. 

DEMARCATION — 
Demarcation dispute over whether placement of foam rubber blocks inside coupling of ore cars should be undertaken by tradesmen 

(fitters) in workshop or car and wagon examiners "in situ" — Commission rejected Applicant's assertion of the existence of an 
underlying principle which determines such work as the exclusive domain of fitters — Commission found car and wagon examiners 
possess skill and technical competency to perform task and that safety is not jeopardised — Dismissed — Iron Ore  1286 

Declaration sought that Applicant's requirement that tradesmen/fiters carry out modifications to rolling stock bogies is reasonable — 
Commission found principles outlined in AMWSU v. Hamersley Iron Pty Ltd (66 WAIG 100) were applicable — Commission also 
found work to come within general scope of work of fitters and that Respondent had not acted unfairly — Granted — Railways  1277 

Applicant sought order for cab installed radios to be used and operated by engine drivers — Respondent unions reject claim on basis 
of threat to employment security and safety and sought a contrary order — Commission found rules governing operation to trains 
prevented engine drivers from performing such duties, also that issuance of such an order as requested by applicant could weaken ARU 
position and give support to applicant's projected plans for one man crews — Commission declared the use of radios by engine drivers 
was unreasonable — Transport/Rail  1294 

Applicant sought order that the work of tube surveying be undertaken by trainee operators — AWU and AMWSU reject claim saying 
work in question is outside scope of CMEWU which covered these employees and that the work is a part of the maintenance process — 
Commission found central issue to be the scope of managerial prerogative — Work in question found to be not akin to work already 
performed by these employees nor was it maintenance work — Commission found that in view of fact that AWU and AMWSU could 
not do the work due to current workload, and there being no submission from the CMEWU it would order that the work be carried out 
by trainee operators, without prejudice to the position of the respondent unions — Dismissed — Mining (Iron Ore)  1428 
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DEMARCATION —continued 
Application for variation of award — Applicant Union sought classifications to be included in Wages clause — Claim involved employees 

who are members of various Unions and these Unions strongly objected to the proposals — Respondent neither supported nor oppos- 
ed claims, however voiced its fears of future demarcation problems that may seriously disrupt efforts to obtain optimum production 
results — Commission found variation to award would give dual award coverage to some classifications — Furthermore Commission 
found Applicant Union claims for award coverage failed on constitutional grounds — Dismissed — Cement/Concrete Products  1838 

2Claim that work of wall and ceiling fixers to be performed exclusively by members of the Operative Plasterers and Plaster Workers 
Federation — Counterclaim by Building Workers Industrial Union that persons employed as wall and ceiling fixers ineligible for 
membership of either Union; also that wall and ceiling work traditionally done by carpenters — Threshold question considered: what 
are plasters and fibrous plaster workers according to words used in constitution rule? — Question determined on record and evidence 
of witnesses — Constitution rule construed according to decision of Western Australian Industrial Appeals Court, Transport Workers 
Union v. Hamersley Iron Pty Ltd and Australian Workers Union (53 WAIG 1103 at 1105) — Historical development of award defini- 
tions relevant in construction of Union constitution rule — Commission found that to uphold the Applicant's construction of its own 
rule must be to permit membership of persons who are engaged on wall and ceiling work in which plaster will never be used; result 
would be absurd — Commission found on evidence produced that carpenters have traditionally performed wall and ceiling work ex- 
cept for wet plaster jointing — Declared that persons qualified and employed as wall and ceiling fixers not eligible for membership of 
Applicant or Respondent Unions — Range of wall and ceiling work performed by persons eligible for membership of either Union also 
declared — Discretionary judgment of Commission to be left undisturbed in this case — Commission formally recognised legitimate 
areas of coverage between Appellent and Respondent — Appeal dismissed — Building Industry  2226 

application for new award to replace three existing awards covering workers at Hostels for aged and disabled persons — Applicant 
sought to replace FLAIEU award with one of its own — Commission in Court Session found principles of demarcation between the 
types of establishment that each organisation could cover (58 WAIG 503 at p. 504) were well established and still applicable — Com- 
mission in Court Session found Federal Government initiatives contributed to an ongoing trend towards provision of nursing care — 
Commission in Court Session found "No Reductions" clause meant application conformed to Wage Fixing Principles — Granted — 
Health ;  2243 

DISABILITIES — 
Claim for muster allowance and disability allowance for barge employees living and working on barge connected with North Rankin A 

project — Commission found claim for muster allowance was unnecessary as this was already included in "barge allowance" and that 
granting this part of claim would promote disputation — Commission granted an allowance for employees who were forced to attend 
muster drills outside of work hours and granted further disability allowance to barge employees for unique disabilities in their working 
environment — Granted in part — Oil and Gas Industry  

Applicant sought order for special allowance for live line linesmen performing silicone grease removal from pole top insulators — 
Commission found that the definition and wages of linesmen — live line was included in the Engineering Trades (SEC) Award and that 
no meaningful comparison could be drawn with disabilities encountered by other classifications — Commission found that union 
could not show that this work was exclusively performed by live line linesmen and therefore a compensatory allowance was out of the 
question — Dismissed — Electrical Power  

Higher allowance sought for increased disabilities confronted in hosing down of ore trucks — Applicant union claimed installation of 
water cannon had created more discomfort i.e. need to wear protective gear and due to fixed positions of cannons, operators were be- 
ing exposed to the elements — Respondent refuted claim and cited ratification of awards by Commission and thereby the acceptance of 
the Union that current allowance was appropriate to the task — Commission found on evidence and inspection that water cannon had 
introduced a higher level of disability in above task — However Commission was unable to conclude that the impact of the water can- 
non is sufficient to warrant the elevation of disability allowance to that of higher group — Dismissed — Mining  

2Appeal against decision at (67 WAIG 1604) re increase in disability allowance — Appellant alleged Commission erred in applying work 
value changes principle and submitted that claim had failed to satisfy the strict test required — Furthermore increase granted was 
against weight of evidence and contrary to substantial merit of case — Full Bench found no jurisdiction on the evidence to increase ex- 
isting allowance — Furthermore Full Bench found any increase would be subject to the second tier ceiling — Upheld — Electrical 
Power   

DISCRIMINATION — 
Employee terminated due to unavailability of work and unsatisfactory levels of absenteeism and punctuality — Applicant union claimed 

unfair dismissal and sought reinstatement and compensation — Board of Reference's unanimous decision found grounds for termina- 
tion to be unjustified and that the balance of probabilities suggested that termination was unfair — Granted — Building  1211 

EMPLOYEE — 
Applicant sought order for contractual benefits as an employee — Respondent denied claim and raised the question of jurisdiction based 

on claim that relationship was that of an "independent contractor" — Commission found that relationship between applicant and 
respondent exhibited all the features of that of an "independent contractor" and that applicant had failed to prove the claim — Com- 
mission found that it had no jurisdiction to entertain a claim where "independent contractor" status had been established — Dismissed 
— Transport  

2Appeal against decision of Commission at (67 WAIG 292) to find an employee/employer relationship existed and to grant compensation 
— Appellant claimed insufficient weight given to written contract and that Commission erred in law in arriving at its decisions that 
employee relationship existed — Full Bench's majority decision found that Commission had correctly reviewed the evidence presented 
to it and that employee relationship was contained in the contract — Full Bench upheld that part of claim that related to the question 
of employee relationship but unanimously decided that matter should be remitted for further hearing re claims for compensation — 
Dismissed — Cleaning Services  

Alleged non-payment of contractual benefits — Applicant claimed commission on seven contracts was owed — Respondent refuted 
claim and denied there was any employment contract — Commission found Applicant had failed to establish that employer/employee 
relationship had existed — Dismissed — Securities Industry  

Employee claimed unfair dismissal — Applicant argued that no notice or payment in lieu of notice was received and sought order for 
reinstatement, "outstanding moneys" and compensation — Respondent refuted claim and argued services provided were on a volun- 
tary basis — Furthermore Applicant was not an employee pursuant to the Industrial Relations Act and therefore Commission did not 
have jurisdiction to hear the matter — Commission found there were offers of employment and at best "negotiations" re contract of 
employment between the parties — However Commission found there is no or insufficient evidence to establish that the offer was ac- 
cepted by Applicant — Commission found Applicant was not an employee and dismissed claim for want of jurisdiction — Dismissed 
— Health and Welfare  
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HOURS OF WORK — 
Applicant sought order that operation of 38-hour week be maintained as per a "Working Party" agreement on requirement that 

Administrative Nurses be excluded from afternoon shifts as a trade off in 38-hour week negotiations — Commission found a 
Memorandum of Agreement clearly established that Administrative Nurses would work late shifts and not that this condition had been 
the subject of a trade off on 38-hour week implementation or that its inclusion as a condition of the Memorandum was an error — 
Question of wage fixation principles — Commission found no breach of their implementation — Dismissed — Health  1680 

Introduction of 38-hour week and question re date of operation of award variations — Employers largely consented to variations in 
terms claimed — Restriction sought for limitation to ordinary hours to 10 hours per day as offsets did not sufficiently minimise the 
costs of the introduction of the 38-hour week for the purposes of the Wages Principles — Commission found offsets are sufficient to 
satisfy the strictures of the Standard Hours Principle and the Allowance Principle for other variations — Granted — Food Processing. 2268 

INDUSTRIAL ACTION — 
Payment for time lost due to stoppage due to allegedly unsafe working conditions sought — Commission found working conditions 

not to be unsafe — Commission also found that whether employer's obligation to individually notify employees re matters involving 
contract of service may be discharged via third party depends on circumstances of particular case — Dismissed —- Meat Industry  

Application to vary award to give Applicant right to require employees to temporarily perform work other than work in their usual 
classification — Commission found principles outlined by Full Bench at 61 WAIG 477 in dealing with question of implied conditions in 
contracts of service of certain railway employees to be binding on this case — Commission also found no merit in application and 
strongly recommended Respondent lift bans — Dismissed — Railway Industry  

Applicant sought order that bans in support of award disability allowances for carpenters be lifted — Commission found that bans were 
imposed out of genuine sense of injustice at the inadequacies of disability allowances — Commission warned other groups with 
grievances about allowances that each claim must be considered on its merits and industrial action is merely one factor to be considered 
— Commission found full disability allowance should be applied — Dismissed — Transport (Rail)  

Application for order to lift industrial action by underground miners and surface employees so that negotiation for new piecework rates 
can proceed — Respondent union claims applicant should comply with previous agreement reached between parties and that this 
agreement be re-negotiated forthwith — Commission found the transfer of specific mining operations to a subcontracting company in 
effect negated the agreement but that on return of control of these operations to the applicant, re-negotiation of conditions and 
piecework provisions should have taken place — Commission ordered continuation of original agreement but that it should be 
suspended for a 30 day period for re-negotiation — Granted — Mining (Gold)  

Applicant sought order that all bans on transportation of driver's assistants in motor vehicles be lifted — Respondent objected to 
proposed order on basis this threatened its industrial rights of representation and also members were being required to perform work 
outside classifications — Commission found it was reasonable to include this task in the duties of ARU members as no evidence was 
produced to suggest that it was exclusively the work of one classification but that it was an incidental task in the substantive work of 
"examiners" and "shunters" and reasonably so — Granted — Transport (Rail)  

Applicant sought order for wages to be paid to employees for period of a strike and imposed black bans — Commission found nothing 
in circumstances of events established a situation that restored the payment of wages for this period — There was not any contract to 
pay the workers in the way submitted by the Applicant — Dismissed  

Dispute re warning letters on personal files — Applicant Union sought order to have final warning letters removed from members 
personal files following industrial action — Respondent refuted suggestion that letters constituted formal warnings but merely con- 
veyed information regarding contracts of employment; no victimisation occurred nor were the letters disciplinary — Commission 
found on examination of the text of these letters that they were a mere recitation of fact and events — Commission found no warnings 
issued — Dismissed — Mining Industry  

INDUSTRIAL MATTER — 
'Appeal aginst decision of Commission (67 WAIG 988) ordering compensation to employee found to be unfairly dismissed — Appellant 

argued Commission lacked power under the Industrial Relations Act to order compensation in lieu of reinstatement — Full Bench 
found that where dismissal was unfair and reinstatement inappropriate the assessment of adequate compensation was an appropriate 
alternative form of fair and equitable relief — Full Bench also found decision of Commission was fairly able to be reached from 
material before it — Dismissed — Iron Ore  

Claim that employees be permitted leave of absence during work hours to attend to industrial matters on behalf of union — 
Commission found claim was an industrial matter which fell within its jurisdiction — Granted — Construction  

Interpretation sought of Industrial Relations Act with regard to jurisdiction re "employees" subject to Tertiary Education Academic 
Staff (Teachers College) Award — Commission found Industrial Relations Act of 1979 had excluded these employees from its jurisdic- 
tion by its definition of "industrial matter" which in effect negated the award provisions — Commission found, as no power existed 
over these employees by definition applicant should be free to withdraw application and made whatever fresh application it saw fit — 
Withdrawn by leave — Education — Lecturers  

Application for new clause in award — Applicant claimed English language education should be made available to adult migrant 
employees without loss of pay during work hours — Respondent raised question of jurisdiction — Commission found it had jurisdic- 
tion over what was in this case an industrial matter — Commission found evidence that this practice would probably be successful and 
that long term benefits of granting leave on full wages for English tuition during working hours would be greater than immediate costs, 
therefore the claim would be allowed as stated in the application —• Granted — Public Works  

'Appeal against decision of Commission at (67 WAIG 1354) to grant paid leave during work time to non-english speaking employees for 
the purpose of english language tuition — Appellant claimed Commission lacked jurisdiction over what was essentially a social matter 
— Respondent argued the point as to the wide definition given by the Act to an "industrial matter" and that the question of english 
language leave was within that definition — Full Bench on examination of case law determined this to be an industrial matter over 
which the Commission had jurisdiction — Full Bench upheld the ground of appeal which claimed the order was incorrectly issued as 
being "by consent" but dismissed all other grounds for appeal — Upheld In Part — Public Works  

Award amendment re classification — Applicant sought order to include provisions covering the classification of "Assistant Supervisor" 
under one award into another award on the basis of a commonality of work done with that of the "Social Trainer" — Respondent rais- 
ed objection and argument on philosophical rather than industrial grounds — Commission found the work of assistant supervisors us- 
ed the same techniques and skills as those of the social trainer and that in equity and good conscience they should receive the same 
award conditions — Consideration of the wage fixing principles showed that the claim fitted in well with the second tier ceiling but that 
no future bonuses or anomalies could arise from the decision — Granted — Health and Welfare  

INDUSTRY — 
Applicant claimed "electronics industry" should be regulated by an award — Commission concluded that "electronics industry" is 

appropriate under section 7 (d) of the Act — Commission found that industry should be regulated by a first award — Granted — 
Electronics   
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INDUSTRY ALLOWANCE — 
Claim re site allowances — Applicant Unions claimed that rate of site allowance for electrical and metal tradesmen engaged in particular 

project to be in line with that of building tradesmen determined by Australian Arbitration Commission — Commission found from in- 
formation presented that particular nature of the project warrants the payment of a site allowance as disabilities experienced by 
tradesmen are not comprehended under the awards — Commission found just and equitable that allowance be at rate determined for 
building trade — Exclusion of allowance for lift employees — Granted in Part — Electrical Contracting  2370 

INTERPRETATION — WORDS AND PHRASES — 
Clerk (Reception) — Promoting Authority claimed PAB lacked jurisdiction as vacancy was classified at same levels as position occupied 

by Appellant thus "promotion" was not involved — PAB found itself to have jurisdiction by virtue of section 80ZA(10) which pro- 
vides for appeal provisions of Act to apply to such an applicant as if he were an applicant for promotion — PAB also found Appellant 
not to have better claim to vacancy — Dismissed — Hospital Services  

'Appeal against decision of Full Bench (67 WAIG 745) to dismiss appeal against Commission's interpretation of Agreement — Industrial 
Appeal Court found both Commission and Full Bench applied correct principles of interpretation but erred in law by finding construc- 
tion of relevant clause to be ambiguous within context of Agreement as a whole — Industrial Appeal Court found that as no ambiguity 
exists the ordinary and natural meaning of words used must be the true interpretation — Upheld — Iron Ore  

Application for interpretation of clause in award — Applicant claimed annual salary increments should be paid on anniversary date of 
employees commencement — Commission found rates of interpretation were well established and did not support the union's claim — 
Commission declared the clause did not specify a date on which annual increments should be paid — Dismissed — Health and Welfare 

Conflict as to interpretation of annual leave after higher duties clause in Award — Applicant claims that two months acting time which 
confers entitlement for annual leave at higher rate of pay must be uninterrupted, and end no more than two weeks prior to leave — 
Respondent claims words "for not less than two months" include case where time is made up of discrete periods of time and that as 
long as any part of said acting time falls in the period two weeks prior to leave, leave should be paid at the higher rate — Commission 
stated that where award is clear and unambiguous they must be given their plain meaning — Commission found "for not less than two 
months" unqualified by "continuously" or "without interruption" is unambiguous and carries meaning ascribed by Respondent — 
Declaration answered Applicant's claim in negative — Railway Industry  

Union seeks interpretation of clause of award relating to annual leave — Question as to whether an employee, whose employment is 
terminated after 12 months' continuous service, is entitled to leave loading on untaken leave, accrued during that 12 months — Union 
claims that employee is entitled to loading on balance of untaken leave — Respondent claims proper construction of award, and 
custom and practice deny entitlement to loading — Question answered in negative — Power Industry  

Applicant sought interpretation of Clause 5.—Locality Allowances of "Government School Teachers' (Education Department) Locality 
Allowances" Award 1984 as a result of complaint before Industrial Magistrate — Question of application of Award to part-time 
teacher — Tribunal doubted that award is "written law" or "subsidiary legislation" as defined in section 5 of Interpretation Act 1984 
— Majority decision of Tribunal held that the award does apply to part-time teachers on a pro rata basis due to the fact that this was 
established practice — Education  

Application for interpretation of clauses in award — Commission found that there can be no answers for questions raised in clauses 
concerning Lodging Allowance, Held Away From Home Allowance and Minimum Time Off Duty — Commission found that inter- 
pretation and construction of the meaning of the words "shunt" and "en route" could be defined and issued declaration accordingly 
— Granted in Part — Transport — Government Railways  2Question of law — Applicant claimed agent for Respondent was a "Legal Practitioner" within the meaning of the Industrial Relations 
Act and objected to his appearance for the Respondent — Agent had surrendered Practice Certificate with the intention to 
demonstrate that it could no longer be considered that he came within the definition — Full Bench found while agent was entitled to re- 
nounce his right to carry on practice, there were no provisions for him to revoke or surrender the Annual Practice Certificate and 
therefore it is still valid and current — Question answered in the affirmative  

2Appeal against decision of Government School Teachers Tribunal (at 67 WAIG 1689) re interpretation of Locality Allowance — 
Appellant argued that allowance should apply equally to all teachers and not on a proportional basis according to hours worked for 
part-time teachers — Respondent refuted claim — Full Bench found Tribunal had erred in finding that clause in award was ambiguous 
and in using extrinsic aids to interpret the said award — Full Bench found true interpretation provided entitlement to allowance for 
part-time teachers at the same rate payable to full-time teachers — Upheld — Education  

JURISDICTION — 
Applicant sought order for contractual benefits as an employee — Respondent denied claim and raised the question of jurisdiction based 

on claim that relationship was that of an "independent contractor" — Commission found that relationship between applicant and 
respondent exhibited all the features of that of an "independent contractor" and that applicant had failed to prove the claim — Com- 
mission found that it had no jurisdiction to entertain a claim where "independent contractor" status had been established — Dismissed 
— Transport  

JAppeaIs against decision of Commission (67 WAIG 1006) to dismiss application on jurisdictional grounds after finding contract of 
employment to have been legally determined and consequently no dismissal to have occurred — Full Bench found contract not to have 
expired according to its terms but to have been terminated by notice — Full Bench thus found dismissal had occurred and that matter 
should be remitted to Commission for determination on its merits — Upheld — Education  

Claim that employees be permitted leave of absence during work hours to attend to industrial matters on behalf of union — 
Commission found claim was an industrial matter which fell within its jurisdiction — Granted — Construction  

Interpretation sought of Industrial Relations Act with regard to jurisdiction re "employees" subject to Tertiary Education Academic 
Staff (Teachers College) Award — Commission found Industrial Relations Act of 1979 had excluded these employees from its jurisdic- 
tion by its definition of "industrial matter" which in effect negated the award provisions — Commission found, as no power existed 
over these employees by definition applicant should be free to withdraw application and made whatever fresh application it saw fit — 
Withdrawn by leave — Education — Lecturers  

Application for new clause in award — Applicant claimed English language education should be made available to adult migrant 
employees without loss of pay during work hours — Respondent raised question of jurisdiction — Commission found it had jurisdic- 
tion over what was in this case an industrial matter — Commission found evidence that this practice would probably be successful and 
that long term benefits of granting leave on full wages for English tuition during working hours would be greater than immediate costs, 
therefore the claim would be allowed as stated in the application — Granted — Public Works  

'Appeal against reference of matter to Commission in Court Session by Government School Teachers' Tribunal purporting to use powers 
conferred by section 27 of Act — Industrial Appeal Court found Commission in Court Session to have no jurisdiction to hear and 
determine the application, the Government School Teachers' Tribunal to have exclusive jurisdiction to hear and determine the matter, 
and that Government School Teachers' Tribunal had no power to refer matter to Commission in Court Session — Upheld and remitted 
to Government School Teachers' Tribunal for further hearing and determination — Education  

Applicant sought order of compensation for contractual entitlement unpaid following alleged unfair dismissal — Respondent raised 
question of Commission's jurisdiction to determine the claim, it being subject to a federal award — Commission found that the verbal 
contract operated in the manner described by the Respondent and that the resultant termination of that contract was not unfair nor was 
there failure to pay the full contractual entitlement at the conclusion of this contract — Commission found question of jurisdiction was 
established in the Respondent's favour and that the Commission, based on case evidence was without power to entertain the claim — 
Dismissed — Pastoral Industry  
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JURISDICTION —continued 
Employee claimed unfair dismissal — Applicant argued that no notice or payment in lieu of notice was received and sought order for 

reinstatement, "outstanding moneys" and compensation — Respondent refuted claim and argued services provided were on a volun- 
tary basis — Furthermore Applicant was not an employee pursuant to the Industrial Relations Act and therefore Commission did not 
have jurisdiction to hear the matter — Commission found there were offers of employment and at best "negotiations" re contract of 
employment between the parties — However Commission found there is no or insufficient evidence to establish that the offer was ac- 
cepted by Applicant — Commission found Applicant was not an employee and dismissed claim for want of jurisdiction — Dismissed 
— Health and Welfare  

Employee dismissed due to poor work performance and unsuitability — Applicant sought order for compensation arising from an unfair 
dismissal due to no warning or counselling being given — Respondent claimed Applicant resigned and questioned j urisdiction of Com- 
mission to hear the claim — Commission found constructive dismissal of Applicant had occurred, however the claim as to the unfair 
nature of that dismissal was not supported by evidence from the Applicant — Commission made no finding on question of compensa- 
tion — Dismissed — Oil and Gas industry  

LONG SERVICE LEAVE — 
Claim for long service leave entitlements — Board of Reference determined that payment of compensation for these entitlements was 

warranted — Granted — Pastoral Industry  
Application re Long Service Leave Provisions and calculation of rate of wage for pro rata entitlements upon termination — Applicant 

claims that payment should be on basis of 40 hour week — Respondent claims that basis should be an average of the actual hours work- 
ed by the employee over at least a 12 month period — Board found Conditions prescribed by general order are specific and prescribe 
rate of pay entitlements as those applicable at date leave commences, and that leave date commences immediately prior to termination 
— Board found interpretation of specific award unnecessary — Conditions specify hours entitlement limited to standard weekly hours 
prescribed by award therefore Board found that regardless of employee having worked 41 hour week, his entitlements were limited to 
the 40 hour week prescribed by award — Recreation  

Applicant claimed unfair dismissal and sought pro rata long service leave payments — Burden of proof on Applicant — Commission 
found this not discharged — Dismissed  

Claim for payment of pro rata long service leave — Applicant did not qualify for this benefit but claimed that changed rosters and pressing 
domestic necessity combined to make her termination one of constructive dismissal and Committee should, therefore, use its discre- 
tionary power to recommend payment — Majority of Committee found entitlement to pro rata long service leave payment to be a con- 
tingent benefit and that applicant had failed to meet contingencies — Dismissed — Welfare  2Appeai against decision of Commission at (67 WAIG 1003) re pro rata long service leave being awarded — Full Bench found compen- 
satory orders re pro rata long service leave entitlements were justified, where an employee has evinced an intention to continue in- 
definitely in employment but due to employers business had been retrenched or terminated — Full Bench found injury sustained by 
employee in accident prevented him from undertaking the duties of position and Appellant was required to compensate him for 
disability pursuant to the provisions of Workers Compensation and Assistance Act 1981 — Upheld — Meat Industry  

MANAGERIAL PREROGATIVE — 
Claim for order declaring withdrawal from agreement to pay power subsidy to employee is fair and reasonable — Applicant claimed 

managerial prerogative and that due consultation had taken place — Respondent argued for no removal without justification — Com- 
mission found the dicta applying to managerial prerogative was relevant, the respondent had shown that substantial consultation had 
taken place and that removal of allowance was not harsh or unjustified — Commission noted that agreements made between parties 
for industrial relations purposes can change to meet changed circumstances given the parties' acceptance of the need to work within In- 
dustrial Relations Act — Declared in favour of Applicant — Mining Industry  

Demarcation dispute over whether placement of foam rubber blocks inside coupling of ore cars should be undertaken by tradesmen 
(fitters) in workshop or car and wagon examiners "in situ" — Commission rejected Applicant's assertion of the existence of an 
underlying principle which determines such work as the exclusive domain of fitters — Commission found car and wagon examiners 
possess skill and technical competency to perform task and that safety is not jeopardised — Dismissed — Iron Ore  

Declaration sought that Applicant's requirement that tradesmen/fiters carry out modifications to rolling stock bogies is reasonable — 
Commission found principles outlined in AMWSU v. Hamersley Iron Pty Ltd (66 WAIG 100) were applicable — Commission also 
found work to come within general scope of work of fitters and that Respondent had not acted unfairly — Granted — Railways  

Applicant sought order that the work of tube surveying be undertaken by trainee operators — AWU and AMWSU reject claim saying 
work in question is outside scope of CMEWU which covered these employees and that the work is a part of the maintenance process — 
Commission found central issue to be the scope of managerial prerogative — Work in question found to be not akin to work already 
performed by these employees nor was it maintenance work — Commission found that in view of fact that AWU and AMWSU could 
not do the work due to current workload, and there being no submission from the CMEWU it would order that the work be carried out 
by trainee operators, without prejudice to the position of the respondent unions — Dismissed — Mining (Iron Ore)  

Applicant sought declaration to confirm questions posed re applicant's ability to direct Unit Attendant Grades 1 and 2 and Auxiliary 
Plant Attendants to be trained in operation of plant at all three stages and also that applicant direct employees to work on any stage for 
which they are trained — Commission found flexibility to be an integral part of consideration in this matter and that it followed that 
the applicant should be able to direct work as it sees fit — Declaration issued answering claim in favour of applicant — Granted — 
Electrical Power  

Employee dismissed for alleged incompetence — Applicant Union claimed unfair dismissal and sought reinstatement — Union argued 
that no proper investigation or counselling was conducted — Respondent argued that the absence of a procedure to review the 
dismissal did not detract from its right to terminate and the lack of counselling was not fatal when considering the correctness of its ac- 
tion — Commission found in favour of Union as respondent had ignored employees Line Supervisors advice of caution and then 
dismissed employee in a pre-emptory fashion when problems occurred — Commission however found that reinstatement would be im- 
practical and awarded compensation — Granted — Mining/Iron Ore  

MANNING — 
Applicant sought order for cab installed radios to be used and operated by engine drivers — Respondent unions reject claim on basis 

of threat to employment security and safety and sought a contrary order — Commission found rules governing operation to trains 
prevented engine drivers from performing such duties, also that issuance of such an order as requested by applicant could weaken ARU 
position and give support to applicant's projected plans for one man crews — Commission declared the use of radios by engine drivers 
was unreasonable — Transport/Rail  1294 

Applicant sought declaration to confirm questions posed re applicant's ability to direct Unit Attendant Grades 1 and 2 and Auxiliary 
Plant Attendants to be trained in operation of plant at all three stages and also that applicant direct employees to work on any stage for 
which they are trained — Commission found flexibility to be an integral part of consideration in this matter and that it followed that 
the applicant should be able to direct work as it sees fit — Declaration issued answering claim in favour of applicant — Granted — 
Electrical Power  jgg4 
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MANNING —continued 
Application for "gangway watchmen" to be employed to work on foreign registered vessels when berthed at Kwinana Steelworks in the 

Port of Fremantle — Claimant based claim on custom and practice and security — Respondent rejected the need for any such person to 
be employed in this capacity — Commission found Fremantle Port Authority provisions made it necessary for gangway watchmen to 
be employed on such vessels and that Respondent's arguments re existing security arrangements were not relevant — Commission also 
found Memorandum of Understanding applied to berths for common or general use and that the berth was now being used in such a 
way and therefore the conditions of the Memorandum should apply — Granted — Maritime Industry  1893 

Dispute re roster system — Applicant sought declaration to the existence of an agreement between parties and upon declaration issue an 
order setting out the terms and conditions — Union opposed continuation of agreement and claimed that they were at liberty to retire 
from it — Furthermore Union argued being rostered meant domestic and family disturbances and due to a greater call-out demand, the 
issue of safety — Commission found burden of proof on Unions and justification in Applicant's claim in terms of an order is "certain- 
ty", as well as public interest — Commission found on question of safety, nothing in agreement can over-ride an employee's legal right 
to refuse to comply with an unlawful and unreasonable command — Commission concluded that an order to substantially preserve ex- 
isting agreement be made — Granted — Government Railways  2353 

MISCONDUCT — 
Reinstatement sought for employee alleged to have been unfairly dismissed — Respondent claimed employee justifiably dismissed for 

misconduct — Commission found employee had received less than a "fair go all round" — Granted in part — Casino  
Applicant sought order of compensation for employee summarily dismissed for misconduct — Commission found actions of employee in 

question showed that he had not intended to repudiate his contract of employment but that he correctly questioned the authority of his 
work mate over him and had received less than a fair go all round as a consequence of this — Commission found compensation in 
order, there being no claim for re-employment — Granted — Timber Industry  

Employee dismissed for alleged misconduct — Union sought reinstatement as respondent's action was harsh, oppressive and unfair —■ 
Union claimed alleged threat of violence by employee was misconstrued and made in jocular manner without intent to execute — 
Respondent argued it had an obligation to protect its employees from interference with their employment — Furthermore all 
employees are under an implied duty to conduct themselves in a reasonable manner with fellow employees especially in isolated com- 
munities — Commission found respondent had right for concern on facts provided re police inquiry into threats of violence and con- 
cern for safety of particular members of workforce — Commission drew attention of parties re "final warning" and stated that it 
should be brought to an employee's attention — Commission found no ground in the instant case to conclude that it should interfere 
with company's right to terminate — Dismissed — Mining Industry  

'Appeal against Commission's decision at (67 WAIG 1431) to dismiss claim for reinstatement of employee dismissed for alleged 
misconduct — Appellant alleged Commission erred in holding that dismissal was not of a harsh, oppressive or unfair manner and that 
employee in question was an "unsuitable employee" in remote community — Furthermore dismissal was a pretence to circumvent pro- 
per investigation as prescribed — Full Bench found Commission rightly recognised respondent's obligation to protect other employees 
against physical risks and noted that respondent could be held liable at law for failing to take steps to prevent injury or harm to 
employees — Furthermore Full Bench noted respondent had exercised its right to terminate contract of service in a prescribed manner 
and found Commissioner was right in declining to interfere — Dismissed — Mining  

'Appeal against decision of Commission at (67 WAIG 1289) re compensation awarded — Appellant claimed Commission had erred in 
concluding employees conduct did not warrant summary dismissal and in awarding compensation which were beyond jurisdiction, 
pursuant to section 23 — Full Bench found that the usual tests as to whether the contract of service had been damaged and if 
employee's actions constituted a fundamental breach of rules and regulation were correctly applied — Furthermore Full Bench found 
that granting of compensation was open to the Commission and had been fairly applied — Dismissed — Liquor and Accommodation. 

Employee (Manager) claimed unfair dismissal and sought contractual entitlements — Respondent claimed misconduct — Onus on 
employer to specify terms of alleged gross misconduct at time of dismissal — Commission found that summary dismissal of applicant 
was unfair, and that respondent failed to establish misconduct — Commission also found that in granting redress it is not restricted to 
specific claim and that overriding consideration is that any remedy is just and equitable — Granted — Retail  

Applicant claimed unfair dismissal and sought reinstatement — Respondent claimed termination was due to misconduct — Commission 
found that on balance Respondent failed to prove misconduct, however, as Respondent had reasonable grounds to suspect Applicant 
to be guilty of misconduct the termination was not unfair — Dismissed — Security  

Employee dismissed for alleged insubordination — Applicant Union claimed dismissal as harsh and unreasonable and sought reinstate- 
ment — Respondent refuted claim — Commission found in Union's favour as act of insubordination was not deliberate or wilful or of 
such nature as to strike at an essential element in contract of service — Furthermore Commission found act was committed in a situa- 
tion of stress and not a question of disobedience which would impose on an employers right to enforce discipline — Granted — Meat 
Industry  

NATURAL JUSTICE — 
'Appeal against decision of Commission [(1987) 67 WAIG 1231] to dismiss claim for unfair dismissal and for contractual benefits — Full 

Bench found Commission mistook Appellant's intention to lead evidence in original proceedings and its failure to allow evidence 
subsequently constituted a denial of natural justice — Upheld and remitted to Commission for further hearing and determination — 
Furniture Manufacturing  1527 

ON CALL — 
Applicant sought to standardise payment for "holding in readiness" and/or call-outs in five awards — Commission found that in light 

of there being no major differences between the parties the clause needed only to be redrafted — Commission dismissed a part of the 
respondent's counter proposal to do with "standby duty" as this was covered by new clause — Granted — Electrical Contracting  1158 

Dispute re roster system — Applicant sought declaration to the existence of an agreement between parties and upon declaration issue an 
order setting out the terms and conditions — Union opposed continuation of agreement and claimed that they were at liberty to retire 
from it — Furthermore Union argued being rostered meant domestic and family disturbances and due to a greater call-out demand, the 
issue of safety — Commission found burden of proof on Unions and justification in Applicant's claim in terms of an order is "certain- 
ty", as well as public interest — Commission found on question of safety, nothing in agreement can over-ride an employee's legal right 
to refuse to comply with an unlawful and unreasonable command — Commission concluded that an order to substantially preserve ex- 
isting agreement be made — Granted — Government Railways  2353 

ORDER — 
'Application for stay of order of Commission pending outcome of appeal to Full Bench — President found Applicant must establish 

that there is a serious question to answer and that the balance of convenience favours the granting of a stay — President found as it was 
likely Applicant will continue to be obliged to pay sum in order or larger amount by virtue of appeal being that order is insufficient, 
there is no question to be tried — Dismissed — Furniture Manufacturing  1335 

Application for cancellation of an order which specified 48 hours maintenance checks of Haulpaks on grounds that it limited flexibility 
of operations — New arrangements agreed by parties ensure that safety standards are maintained — Commission found order should 
be cancelled subject to terms of new order issued — Granted — Mining  1637 
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ORDER —continued 
2Appeal against decision of Commission at (67 WAIG 1003) re pro rata long service leave being awarded — Full Bench found compen- 

satory orders re pro rata long service leave entitlements were justified, where an employee has evinced an intention to continue in- 
definitely in employment but due to employers business had been retrenched or terminated — Full Bench found injury sustained by 
employee in accident prevented him from undertaking the duties of position and Appellant was required to compensate him for 
disability pursuant to the provisions of Workers Compensation and Assistance Act 1981 — Upheld — Meat Industry  

Dispute re roster system — Applicant sought declaration to the existence of an agreement between parties and upon declaration issue an 
order setting out the terms and conditions — Union opposed continuation of agreement and claimed that they were at liberty to retire 
from it — Furthermore Union argued being rostered meant domestic and family disturbances and due to a greater call-out demand, the 
issue of safety — Commission found burden of proof on Unions and justification in Applicant's claim in terms of an order is "certain- 
ty", as well as public interest — Commission found on question of safety, nothing in agreement can over-ride an employee's legal right 
to refuse to comply with an unlawful and unreasonable command — Commission concluded that an order to substantially preserve ex- 
isting agreement be made — Granted — Government Railways  

OVER AWARD PAYMENTS — 3Claim for reinstatement of policy of over award payment for certain allowances and bonuses — Applicant said an inequity existed with 
conditions affecting employees of other companies in same industry — Respondent based objection on fact that claim was outside 
Wage Fixing Principle 9(c) and 6.—CICS stated the principles to be the only consideration in this case — CICS found no evidence of 
altered work value to justify a new allowance under Principle 9.—Allowances, and that the applicant could not solely rely on com- 
parative wage justice to argue a case under Principle 6.—Anomalies and Inequities — Dismissed — Metal Industry  

OVERTIME — 
Applicant sought to standardise payment for "holding in readiness" and/or call-outs in five awards — Commission found that in light 

of there being no major differences between the parties the clause needed only to be redrafted — Commission dismissed a part of the 
respondent's counter proposal to do with "standby duty" as this was covered by new clause — Granted — Electrical Contracting  

Claim for payment of overtime — Commission found case for amending award — Question as to retrospectivity of amendments — 
Commission found that statute presumes against retrospectivity — Union case not sufficient to overcome that presumption — Claim 
dismissed — Electrical Power  

' PART-TIME — 2Appeal against decision of Government School Teachers Tribunal (at 67 WAIG 1689) re interpretation of Locality Allowance — 
Appellant argued that allowance should apply equally to all teachers and not on a proportional basis according to hours worked for 
part-time teachers — Respondent refuted claim — Full Bench found Tribunal had erred in finding that clause in award was ambiguous 
and in using extrinsic aids to interpret the said award — Full Bench found true interpretation provided entitlement to allowance for 
part-time teachers at the same rate payable to full-time teachers — Upheld — Education  

PENALTY RATES — 
Salary payable to shift supervisors — Remuneration claimed to be restricted by imposition of ceiling on shift penalties — Held that 

ceiling is one small facet of a complicated salary package no employee has been treated unfairly or prejudiced by introduction — 
Dismissed — Mining Industry  

PIECEWORK — 
Application for order to lift industrial action by underground miners and surface employees so that negotiation for new piecework rates 

can proceed — Respondent union claims applicant should comply with previous agreement reached between parties and that this 
agreement be re-negotiated forthwith — Commission found the transfer of specific mining operations to a subcontracting company in 
effect negated the agreement but that on return of control of these operations to the applicant, re-negotiation of conditions and 
piecework provisions should have taken place — Commission ordered continuation of original agreement but that it should be 
suspended for a 30 day period for re-negotiation — Granted — Mining (Gold)  

PRINCIPLES — 
Application to vary clause in award — Applicant sought increase in district allowance so as to reflect two movements in the consumer 

price index — Commission found variation to be within confines of wage fixing principles and set operative date of increase as being 
the date at which the rates were agreed by the parties — Granted — Health Welfare  

Restructuring of ordinary hours of work during which shift loadings are payable sought — Commission found Applicant to be seeking 
erection of new allowance for ordinary hours of work falling beyond specified time — Commission found this not a matter appropriate 
for variation of shift work provisions and that claims lacked substantial merit — Dismissed — Hospital Services  

First award for parliamentary electorate secretaries sought — Wage Fixing Principles relating to first awards and work value require 
the maintenance of existing rates and conditions unless proved inappropriate — Commission found parties to have demonstrated that 
value of work performed warranted increased rates — Granted — State Government  3Claim for reinstatement of policy of over award payment for certain allowances and bonuses — Applicant said an inequity existed with 
conditions affecting employees of other companies in same industry — Respondent based objection on fact that claim was outside 
Wage Fixing Principle 9(c) and 6.—CICS stated the principles to be the only consideration in this case — CICS found no evidence of 
altered work value to justify a new allowance under Principle 9.—Allowances, and that the applicant could not solely rely on com- 
parative wage justice to argue a case under Principle 6.—Anomalies and Inequities — Dismissed — Metal Industry  

Application for increased rates of pay to reflect increased rates in NSW award with which there is nexus — Increase in NSW award due 
to work value case from technological change — Evidence given that same technology used in WA but this application is to establish 
equitable base — Commission in Court Session found anomaly to exist, no equitably base application to have been brought previously 
and Wage Fixing Principles to have been satisfied — Commission in Court Session allowed retrospective date of operation as agreed by 
parties — Granted — Brewing  

Application for industry allowance and amount for personal insurance on basis that other employees in fire fighting and fire prevention 
industry receive one — Commission found industry allowance paid to other employees to have no relevance to workshop metal trades 
employees — Commission also found wage structure of award comprehends disabilities for which allowance sought and there have 
been no changes to work or conditions which principle relating to allowances requires — Dismissed — Firefighting and Fire Prevention 

Claim that salaries for Commissioned Police Officers be increased by 4.7 per cent to reflect lack of payment for overtime and shiftwork 
— Commission accepted evidence that due to increase public accountability and requirement that the become more involved in day to 
day activities of Police Force Commissioned Officers have had to perform more "after hourts" work over past three to four years — 
Commission found claim satisfied Work Value Principle but warned that this material can not now be relied on in any case for second 
tier increase — Granted — Police  

Applicant sought order to give effect to concept of broadbanding and to make other modernising amendments to the award — Commis- 
sion found that application should be dealt with under old wage fixing principles — Costs of introduction of broadbanding were 
minimal under the conditions of old principles and the benefits were not to be ignored — Commission found that a long standing nexus 
with conditions in the Public Service existed and that the application merely reflected that nexus — Granted — Transport  
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PRINCIPLES — continued 
Applicant sought variation of power station allowance in award based on increased disabilities and comparison with work performed by 

engineer trades employees employed by the respondent — Respondent raised question of allowance increase being contrary to wage 
fixing principles and denied any historical nexus — Commission found no sound basis for comparison claimed however the allowance 
should be increased for storemen employed at Kwinana and Muja based on comparison of disabilities encountered at Bunbury — 
Commission found range of disabilities and time of exposure warranted increases at both Kwinana and Muja which were in accordance 
with work value wage fixing principle — Granted In Part — Electrical Power  

Applicant sought order that operation of 38-hour week be maintained as per a "Working Party" agreement on requirement that 
Administrative Nurses be excluded from afternoon shifts as a trade off in 38-hour week negotiations — Commission found a 
Memorandum of Agreement clearly established that Administrative Nurses would work late shifts and not that this condition had been 
the subject of a trade off on 38-hour week implementation or that its inclusion as a condition of the Memorandum was an error — 
Question of wage fixation principles — Commission found no breach of their implementation — Dismissed — Health  

:Appeal against decision of Commission at (67 WAIG 848) to grant a site allowance for construction work on Forrest Place Redevelop- 
ment site — Full Bench found that the allowance was not set in accordance with the provisions of the "Sapri'' decision and also that the 
ratification of the agreement of the parties did not take into full account the wage fixing principles — Full Bench found that decision 
should be suspended and the Bench found that decision should be suspended and the matter remitted to the Commission for further 
hearing of an appropriate quantum allowance — Upheld — Construction  

Applicant sought declaration to confirm questions posed re applicant's ability to direct Unit Attendant Grades 1 and 2 and Auxiliary 
Plant Attendants to be trained in operation of plant at all three stages and also that applicant direct employees to work on any stage for 
which they are trained — Commission found flexibility to be an integral part of consideration in this matter and that it followed that 
the applicant should be able to direct work as it sees fit — Declaration issued answering claim in favour of applicant — Granted — 
Electrical Power  

Variation of awards and agreements re salary rates — Applicant sought increase by four per cent pursuant to current Wage Fixing 
Principles, more particularly the Restructuring and Efficiency Principle — Respondent agreed to the increase after extensive negotia- 
tions — Commission found papers lodged in support of these applications complied with both the spirit and the letter of Commission's 
Wage Fixing Principles — Commission however found notwithstanding that the claims were lodged sometime back, the operative date 
of order should be effective from the next pay period — Granted — State Government Administration  

Adjustment of wage rates pursuant to Anomalies and Inequities Principles — Applicant Union claimed anomaly existed in wage rates of 
"non-production" and production employees of Respondent — Respondent supported claim — Commission in Court Session found 
claim within present principles and that no flow-on would occur — Furthermore increases are of a once only nature to establish an 
equitable base — Granted — Aerated Water  

Confirmation of Redundancy agreement — Applicant Union claimed agreement was to counter problem of redundancy and unemploy- 
ment between jobs in the building construction industry and sought continuation of agreement — Respondent opposes claim with view 
of withdrawing from agreement and advanced reason that it would be ultra v/resthe Building Industry (Code of Conduct) Act 1986 — 
Code of Conduct (Obligations of Employers) 1986 — Commission found prima facie there is no prohibition in the legislation on the 
continuation of an agreement reached between the parties, however approval or ratification of such agreement is necessary by ap- 
propriate Industrial Tribunal — Furthermore Commission found no conflict with the present Wage Fixation Principles and concluded 
status quo to be maintained — Granted — Building and Construction  

Award amendment re classification — Applicant sought order to include provisions covering the classification of "Assistant Supervisor" 
under one award into another award on the basis of a commonality of work done with that of the "Social Trainer'' — Respondent rais- 
ed objection and argument on philosophical rather than industrial grounds — Commission found the work of assistant supervisors us- 
ed the same techniques and skills as those of the social trainer and that in equity and good conscience they should receive the same 
award conditions — Consideration of the wage fixing principles showed that the claim fitted in well with the second tier ceiling but that 
no future bonuses or anomalies could arise from the decision — Granted — Health and Welfare  

PROCEDURAL MATTERS — 
Applications by Registrar for enforcement of summonses issued by Commission — Full Bench found one application established and the 

failure to attend when summoned proved — Full Bench ordered fine of $350 — Proven — Electrical Industry  2Failure to attend compulsory conference — Facts conceded by Respondent — Fine imposed  
Appeal against decision of Commission (67 WAIG 850) to refuse to stay or dismiss proceedings for variation of Agreement on grounds 

that same matter was already subject of application before Commission in Court Session — Full Bench found refusal to grant a stay or 
dismiss proceedings to be a "finding" and therefore appealable — Full Bench found issues in instant application to be the same as 
those before Commission in Court Session but application had been made in good faith and would not prejudice Appellant — Full 
Bench found Commission procedures to be sufficiently elastic to permit a new application in interests of maximum expedience and 
minimum legal form — Dismissed — Iron Ore  

Appeal against decision of Commission (67 WAIG 850) to vary Agreement by including provision for paid union meetings — Appellant 
claimed Commission relied on material that was not properly before it and was therefore inadmissable — Appellant also claimed deci- 
sion to be in contravention of Wage Fixing Principles and thus section 43 (2) of Act — Full Bench found material in question to have 
been before Commission in Court Session proceedings to which Appellant was party — Consequently Full Bench found Appellant to 
have been aware of material and further to have been afforded a hearing where it had opportunity to contest material — Full Bench 
also found not to have acted outside Principles, to have determined matter on merit and that it was open to Commission to find as it did 
as an exercise of discretionary judgment — Dismissed — Iron Ore  

PROMOTION APPEAL — 
Clerk (Reception) — Promoting Authority claimed PAB lacked jurisdiction as vacancy was classified at same levels as position occupied 

by Appellant thus "promotion" was not involved — PAB found itself to have jurisdiction by virtue of section 80ZA(10) which pro- 
vides for appeal provisions of Act to apply to such an applicant as if he were an applicant for promotion — PAB also found Appellant 
not to have better claim to vacancy — Dismissed — Hospital Services  

Appeal against promotion of recommended applicant to position of Conductor with Westrail — Promotion Appeal Board found work 
was more closely aligned to the experience and skills of the recommended applicant and that on balance the appeal should be dismissed 
— Dismissed — Transport (Passenger)  

Appeal against promotion of recommended applicant to position of "Photographic Technician" with Department of Land Administra- 
tion — Promotions Appeal Board found appellant has the onus to show that he met the selection criteria fully and that this had been 
found not to be the case — Dismissed  

Appeal against promotion of recommended applicants to positions of special craftsman, at the Perth Mint — Promotion Appeal Board 
found applicant had now shown the Board reasons to believe he would make a more suitable applicant than any of the four recom- 
mended applicants — Dismissed  

Appeal against promotion of recommended Applicant to position of Administrative Assistant (Sick Leave and Compensation) ROA 
Class 5 with Westrail — Promotion Appeal Board found Appellant did have a strong case, however evidence brought out the fact that 
problems of supervision and with communication tipped the balance in favour of the recommended Applicant — Dismissed  

Appeal against promotion of recommended Applicant to position of Unit Attendant Grade 2 with the SEC at Muja Power Station — 
Promotion Appeal Board found all parties had required experience but that the recommended Applicant had superior knowledge and 
understanding of equipment and duties — Dismissed  

Appeal against promotion of recommended Applicant to position of Technical Specifications Officer with Westrail — Promotion Appeal 
Board found Appellants would all require training and familiarisation periods to perform the duties effectively but that the recom- 
mended Applicant had already demonstrated this skill and training — Dismissed  
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REDUNDANCY/RETRENCHMENT — 
Applicant sought order of redundancy payments to employees terminated followng closure of seasonally operating meat works — 

Commission found seasonality was well established and that Termination, Change and Redundancy Case established redundancy 
guidelines in all awards in this state, therefore on evidence employees had already been adequately compensated — Dismissed — Meat 
Industry  

Applicant sought order to establish that an employee made redundant was treated unfairly — Commission found that employee was 
made redundant, that Western Australian Government Policies concerning redundancy matters applied to employees singularly made 
redundant and thus the employee should be accorded the benefits of that policy — Granted in part — Public Works  

Employees dismissed due to redundancy — Applicant union sought order of compensation over and above amount already paid on 
termination — Commission confirmed respondent's right to reorganise business but found that insufficient weight had been given to 
employees' length of service, resultant hardship, age etc and it was unfair to terminate their contracts without these considerations — 
Commission found compensation was in order — Granted — Retail  

Claim for redundancy payments for cleaners to be retrenched due to a reduction in activity of principal company — Commission found 
Commission in Court Session decision for Metal Trades' Award [(1986) 66 WAIG 580] to provide benchmark on redundancy in 
Western Australia and ordered accordingly — Granted in Part — Contact Cleaning  

2Appeal against decision at (67 WAIG 1215) re dismissal of claim for severance payments — Appellant claimed Commission erred in 
finding that seasonal employees are excluded from consideration for severance payments in the event of redundancy — Full Bench 
found industry clearly seasonal in which employment was intermittent and upon evidence employees had no reasonable expectation of 
re-employment nor any right to severance pay — Full Bench found Appellant had failed to establish error on the part of Commission 
— Dismissed — Meat Industry  

Confirmation of Redundancy agreement — Applicant Union claimed agreement was to counter problem of redundancy and unemploy- 
ment between jobs in the building construction industry and sought continuation of agreement — Respondent opposes claim with view 
of withdrawing from agreement and advanced reason that it would be ultra vires the Building Industry (Code of Conduct) Act 1986 — 
Code of Conduct (Obligations of Employers) 1986 — Commission found prima facie there is no prohibition in the legislation on the 
continuation of an agreement reached between the parties, however approval or ratification of such agreement is necessary by ap- 
propriate Industrial Tribunal — Furthermore Commission found no conflict with the present Wage Fixation Principles and concluded 
status quo to be maintained — Granted — Building and Construction  

Employee dismissed due to economic downturn and restructuring — Applicant sought order of unfair dismissal and compensation — 
Commission found employee was terminated pursuant to all award entitlements and that the dismissal was not unfair on evidence of 
the Respondent's enforced restructuring — Applicant's position was made redundant and that the claim had not been established — 
Dismissed — Timber Industry  

REGISTRATION — 
Registration of new organisation entitled Construction, Mining and Energy Workers' Union sought — New Organiation results from 

amalgamation of BWIU with FEDFU — Various other organisations objected on grounds that proposed name was misleading and 
that by virtue of amalgamation the amalgamating organisations will be registered in relation to industries to which they were not 
previously registered — Majority decision of Full Bench found objections unjustified and requirements of Act satisfied — Granted 
Unions   1127 

Application for amalgamation of FMWU and Metropolitan Laundry Employees Union — FLAEU objected, however. Full Bench found 
the membership of the organisation would not be extended by the proposed amalgamation — Granted — Unions  1130 

REINSTATEMENT — 
Reinstatement sought for employee alleged to have been unfairly dismissed — Respondent claimed employee justifiably dismissed 

for misconduct Commission found employee had received less than a "fair go all round" — Granted in part — Casino  
Order sought re conditions of employment of employees who have been offered re-employment following dismissals — Commission 

determined matter by the issuing of a consent order in the terms of agreement reached by the parties — Granted — Meat Industry  
Applicant union sought order that a safety officer, dismissed under "last on first off" policy be reinstated and that such officers be 

exempt from this policy — Commission found an agreement between the applicant and respondent confirmed the appointment of this 
particular employee as third safety rep on site to be legitimate, but that this did not specify continuing employment for this worker or 
exemption from "last on first off" policy— Commission dismissed the claim submitted for arbitration but ordered maintenance of ex- 
isting policy of requiring a safety rep for each construction site — Dismissed — Building Industry  

Employee dismissed for alleged misconduct — Union sought reinstatement as respondent's action was harsh, oppressive and unfair — 
Union claimed alleged threat of violence by employee was misconstrued and made in jocular manner without intent to execute — 
Respondent argued it had an obligation to protect its employees from interference with their employment — Furthermore all 
employees are under an implied duty to conduct themselves in a reasonable manner with fellow employees especially in isolated com- 
munities — Commission found respondent had right for concern on facts provided re police inquiry into threats of violence and con- 
cern for safety of particular members of workforce — Commission drew attention of parties re "final warning" and stated that it 
should be brought to an employee's attention — Commission found no ground in the instant case to conclude that it should interfere 
with company's right to terminate — Dismissed — Mining Industry  

Appeal against Commission's decision at (67 WAIG 1431) to dismiss claim for reinstatement of employee dismissed for alleged 
misconduct — Appellant alleged Commission erred in holding that dismissal was not of a harsh, oppressive or unfair manner and that 
employee in question was an "unsuitable employee" in remote community— Furthermore dismissal was a pretence to circumvent pro- 
per investigation as prescribed — Full Bench found Commission rightly recognised respondent's obligation to protect other employees 
against physical risks and noted that respondent could be held liable at law for failing to take steps to prevent injury or harm to 
employees — Furthermore Full Bench noted respondent had exercised its right to terminate contract of service in a prescribed manner 
and found Commissioner was right in declining to interfere — Dismissed — Mining  

Applicant sought order for reinstatement or compensation following from an alleged unfair termination of employment — Commission 
found respondent had shown disregard for the applicant, abrogated its managerial responsibility by termination of applicant's employ- 
ment, that the reasons cited for this termination were unfounded and that the real reason was that the position was to be given to an 
associate of the respondent — Commission found this action to be unfair and ordered compensation as reinstatement was not tenable 
— Granted — Hospitality  

Employee dismissed due to failure to notify of absence from work — Applicant Union claimed unfair dismissal as employee's absence was 
covered by doctors certificates — Respondent refuted claim and alleged that employee had abandoned his employment — Commission 
found Union claims could not be sustained as retrospective medical certificates could not re-constitute the contract of employment and 
avoid the deeming provisions whereby employee had abandoned his employment — Commission furthermore found that claims were 
without merit and did not warrant the Commission's inferrention — Dismissed — Mining (Iron Ore)  

Applicant sought order for reinstatement with compensation, or compensation for unfair dismissal — Commission found that 
respondent had not acted unfairly and that applicant had received more than a fair go following the period of recuperation after a road 
accident — Commission found respondent did have cause to consider applicant a poor risk for future employment — Dismissed — 
Ship Building  

Applicant sought order of unfair dismissal and reinstatement — Commission found that a new offer of employment achieved through 
the conciliation processes of the Commission had been made to the Applicant — Commission found that this offer had been refused by 
the Applicant for various reasons — this action caused Respondent to consider the matter of an offer of employment to be at an end — 
Commission, after being satisfied that the object of the Act had been considered fully, dismissed the claim under section 27 (1) (a) (iv) 
— Dismissed — Catering Industry  
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REINSTATEMENT — continued 
Employee dismissed for alleged insubordination — Applicant Union claimed dismissal as harsh and unreasonable and sought reinstate- 

ment — Respondent refuted claim — Commission found in Union's favour as act of insubordination was not deliberate or wilful or of 
such nature as to strike at an essential element in contract of service — Furthermore Commission found act was committed in a situa- 
tion of stress and not a question of disobedience which would impose on an employers right to enforce discipline — Granted — Meat 
Industry  

Employee terminated for non-compliance of Company's orders — Applicant Union claimed that order to transfer was not lawful under 
the terms of contract of service — However Union argued if it were lawful then termination of employment was unreasonable and that 
employee was not given a "fair go" — Respondent rejected claims and argued that an unqualified right exists to order employees' 
transfers, and having refused the employee repudiated his contract of employment — Commission accepted Company's right to tem- 
porarily transfer its employees to resolve operational needs — However Commission found where circumstances of the transfer involve 
the employer's right to terminate was exercised, then intervention by Commission is justified to protect employee against an unjust or 
unfair exercise — Commission found employee's objective was not to be disruptive nor to undermine Respondent's attempts to resolve 
operational requirements and ordered re-employment — Granted — Mining — Mechanical Fitter  

Employee dismissed for alleged negligence — Applicant Union claimed Company had acted harshly and oppressively and that employee 
had been denied natural justice in the conduct of the enquiry — Furthermore the Company had failed to show beyond reasonable 
doubt that damage to equipment had been caused by employees negligence and sought reinstatement — Respondent argued dismissal 
was with notice, having found employees continuing negligence contributed to unsafe behaviour and attitude — Comission found ter- 
mination in accordance with contract of employment and that Union had not discharged the onus it carried in this matter — Dismissed 
— Mining  

Applicant sought order for compensation following an order of the Commission to grant re-employment, was appealed, and has now 
been remitted for hearing on the appropriate quantum of compensation that should arise — Commission found on the basis of cost in- 
curral, loss of employment, and loss of salary prior to the issuing of the order, compensation of $10 000 was warranted — Granted — 
Mining   

Employee dismissed for alleged incompetence — Applicant Union claimed unfair dismissal and sought reinstatement — Union argued 
that no proper investigation or counselling was conducted — Respondent argued that the absence of a procedure to review the 
dismissal did not detract from its right to terminate and the lack of counselling was not fatal when considering the correctness of its ac- 
tion — Commission found in favour of Union as respondent had ignored employees Line Supervisors advice of caution and then 
dismissed employee in a pre-emptory fashion when problems occurred — Commission however found that reinstatement would be im- 
practical and awarded compensation — Granted — Mining/Iron Ore  

Employee summarily dismissed for alleged insubordination — Employee claimed his priority was to work in the most efficient and 
effective way and this view often differed from managements — Respondent argued that employee is the antithesis of the model 
employee and both counselling and warnings had failed to change his behaviour — Commission found employees duty is to work as 
directed and ordered probationary employment with employers common law right to dismiss employee if misconduct occurred during 
that period — Granted — Mining/Gold  

Employee dismissed for alleged misconduct — Applicant sought declaration that dismissal from employment was unfair and sought an 
order for reinstatement — Applicant claimed no warnings or counselling or indication of poor performance was ever given — Respon- 
dent claimed misconduct was of a nature that threatened the contract of employment and under those circumstances was not unfair — 
Commission found evidence of Applicant to be most consistent and that dismissal was based on unreliable reports of the Applicant's 
work performance and nature and that such action on such evidence was harsh and unfair — Reinstatement found to be suitable — 
Granted — Retail Industry  

Employee alleged to have been dismissed following refusal to accept (a) requirement to pay a management fee to parent company and 
(b) management restructuring — Applicant sought order for compensation of salary and motor vehicle expenses and reinstatement 
Respondent refuted claims — Commission found no evidence of constructive dismissal due to no established threat to employment 
from Respondent — Managerial prerogative exists to change organisational structure therefore claims for compensation and reinstate- 
ment must fail as they do not come under the scope of the Act as Applicant had resigned — Commission found on evidence no entitle- 
ment to motor vehicle expenses and that a review after six months was obligatory in terms of appointment and that this having not oc- 
curred Applicant was entitled to payment of salary at a level determined as fair by the Commission — Compensation ordered — 
Granted in Part — Weather Forecasting  

SAFETY — 
Payment for time lost due to stoppage due to allegedly unsafe working conditions sought — Commission found working conditions 

not to be unsafe — Commission also found that whether employer's obligation to individually notify employees re matters involving 
contract of service may be discharged via third party depends on circumstances of particular case — Dismissed — Meat Industry  1295 

Applicant sought order for cab installed radios to be used and operated by engine drivers — Respondent unions reject claim on basis 
of threat to employment security and safety and sought a contrary order — Commission found rules governing operation to trains 
prevented engine drivers from performing such duties, also that issuance of such an order as requested by applicant could weaken ARU 
position and give support to applicant's projected plans for one man crews — Commission declared the use of radios by engine drivers 
was unreasonable — Transport/Rail   • • 1294 

Applicant sought order for overalls to be supplied as protective clothing for saw doctors — Commission found evidence supported claim 
and found no threat posed to wage fixing principles from "flow-on" costs to employers — Commission declared in favour of applicant 
— Granted — Timber    

Applicant union sought order that a safety officer, dismissed under "last on first off" policy be reinstated and that such officers be 
exempt from this policy — Commission found an agreement between the applicant and respondent confirmed the appointment of this 
particular employee as third safety rep on site to be legitimate, but that this did not specify continuing employment for this worker or 
exemption from "last on first off" policy — Commission dismissed the claim submitted for arbitration but ordered maintenance of ex- 
isting policy of requiring a safety rep for each construction site — Dismissed — Building Industry  1435 

Claim for declaration that stools be provided for "door greeters" in department store — Question of erosion of conditions of employ- 
ment contrary to wage fixing principles by removal of stools raised — Respondent claimed that stools were never universal policy and 
as door greeters work part-time they were not required to stand for more than two hours — Commission found that if door greeters 
were employed full-time health regulations would require provision of a stool but the Respondent only employs part-time door greeters 
— Dismissed — Retail  

Application for cancellation of an order which specified 48 hours maintenance checks of Haulpaks on grounds that it limited flexibility 
of operations — New arrangements agreed by parties ensure that safety standards are maintained — Commission found order should 
be cancelled subject to terms of new order issued — Granted — Mining  1637 

Employee dismissed for alleged negligence — Applicant Union claimed Company had acted harshly and oppressively and that employee 
had been denied natural justice in the conduct of the enquiry — Furthermore the Company had failed to show beyond reasonable 
doubt that damage to equipment had been caused by employees negligence and sought reinstatement — Respondent argued dismissal 
was with notice, having found employees continuing negligence contributed to unsafe behaviour and attitude — Comission found ter- 
mination in accordance with contract of employment and that Union had not discharged the onus it carried in this matter — Dismissed 
— Mining  2143 
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SAFETY —continued 
Dispute re roster system — Applicant sought declaration to the existence of an agreement between parties and upon declaration issue an 

order setting out the terms and conditions — Union opposed continuation of agreement and claimed that they were at liberty to retire 
from it — Furthermore Union argued being rostered meant domestic and family disturbances and due to a greater call-out demand, the 
issue of safety — Commission found burden of proof on Unions and justification in Applicant's claim in terms of an order is' 'certain- 
ty", as well as public interest — Commission found on question of safety, nothing in agreement can over-ride an employee's legal right 
to refuse to comply with an unlawful and unreasonable command — Commission concluded that an order to substantially preserve ex- 
isting agreement be made — Granted — Government Railways  2353 

SHIFT WORK — 
Restructuring of ordinary hours of work during which shift loadings are payable sought — Commission found Applicant to be seeking 

erection of new allowance for ordinary hours of work falling beyond specified time — Commission found this not a matter appropriate 
for variation of shift work provisions and that claims lacked substantial merit — Dismissed — Hospital Services  1201 

Salary payable to shift supervisors — Remuneration claimed to be restricted by imposition of ceiling on shift penalties — Held that ceiling 
is one small facet of a complicated salary package no employee has been treated unfairly or prejudiced by introduction — Dismissed — 
Mining Industry  1284 

Applicant sought order that operation of 38-hour week be maintained as per a "Working Party" agreement on requirement that 
Administrative Nurses be excluded from afternoon shifts as a trade off in 38-hour week negotiations — Commission found a 
Memorandum of Agreement clearly established that Administrative Nurses would work late shifts and not that this condition had been 
the subject of a trade off on 38-hour week implementation or that its inclusion as a condition of the Memorandum was an error — 
Question of wage fixation principles — Commission found no breach of their implementation — Dismissed — Health  1680 

SICK LEAVE — 
Applicant sought order of compensation for alleged unfair dismissal — Commission found termination had resulted so as to avoid the 

respondent any inconvenience in having applicant on sick leave and that the fundamental notion of "a fair go all round" had been 
neglected — Commission found the consideration given to the applicant had been inadequate and that compensation for unfair 
dismissal would be granted on the strength of accrued sick leave — Granted — Furniture Manufacture  1648 

STAY OF PROCEEDINGS — 
'Stay of operation of decision of Commission pending hearing and determination of appeal sought — President found questions of 

jurisdiction of Commission and its power to award compensation were of a serious nature and that the balance of convenience 
favoured staying the order — Granted — Liquor Industry  

'Application for stay of order of Commission pending outcome of appeal to Full Bench — President found Applicant must establish 
that there is a serious question to answer and that the balance of convenience favours the granting of a stay — President found as it was 
likely Applicant will continue to be obliged to pay sum in order or larger amount by virtue of appeal being that order is insufficient, 
there is no question to be tried — Dismissed — Furniture Manufacturing  

'Stay of operation of decision pending hearing of an appeal sought — President found that on the balance of convenience no prejudice 
would be done to either party by not granting a stay — Dismissed — Education  

'Stay of operation of Commission order re compensation sought — President found serious question to be tried i.e. Commissions 
jurisdiction to award compensation, which is subject of an appeal — Furthermore President found balance of convenience favours ap- 
plicant — Granted — Mining Industry  

'Stay of operation or order of Commission sought pending an appeal — Applicant questioned the issue of Commissions jurisdiction to 
award compensation and also the quantum of such compensation — President found there was a serious question to be tried re com- 
pensation and the Commissions jurisdiction and that this could not be overlooked — President found order to be stayed pending ap- 
peal and that the amount of compensation be set in a joint party names interest bearing account until resolution of the matter — 
Granted — Mining  

'Application for stay of operation of enforcement orders issued by the Industrial Magistrate on Orders of the Commission pending an 
appeal — President found no provision in the Act enabling orders of the Industrial Magistrate to be stayed — Dismissed  

'Stay of operation of Commission order — Applicant claimed that the Commissioner had erred in law and exceeded his jurisdiction by 
issuing a compensatory order — Respondent resisted claim on grounds that proposed appeal discloses no serious ground of appeal — 
President found order was for repayment of wages to employee who was unfairly dismissed and balance of convenience favoured 
employee — Dismissed  

Application for Stay of Order pending outcome of Appeal — Applicant Union claimed continuance of Order created a position of 
considerable prejudice in relation to the disaffection of members — President found no point in maintaining the effect of the restraint 
which order imposed as Rules of Union imposed on equal restraint and Secretary's undertaking imposes a moral compulsion to ensure 
that members official adhered to Rules — President found balance of convenience favoured Stay of Order — Granted — Timber  

SUPERANNUATION — 
Applicant sought order for moneys due from a staff superannuation scheme following retrenchment — Respondent denied retrenchment 

and claimed contract was terminated at applicant's own volition thus rendering a full pay out under the superannuation scheme im- 
possible — Commission found the question of retrenchment was central to determining the claim — Evidence suggested that the appli- 
cant was in fact retrenched and therefore applicant was entitled to full benefit from the superannuation fund — Granted — Rail 
Industry  1856 

TERMINATION — 
Employee terminated due to unavailability of work and unsatisfactory levels of absenteeism and punctuality — Applicant union claimed 

unfair dismissal and sought reinstatement and compensation — Board of Reference's unanimous decision found grounds for termina- 
tion to be unjustified and that the balance of probabilities suggested that termination was unfair — Granted — Building  

Applicant sought order of redundancy payments to employees terminated following closure of seasonally operating meat works — 
Commission found seasonality was well established and that Termination, Change and Redundancy Case established redundancy 
guidelines in all awards in this state, therefore on evidence employees had already been adequately compensated — Dismissed — Meat 
Industry  

Applicant sought order for contractual benefits as an employee — Respondent denied claim and raised the question of jurisdiction based 
on claim that relationship was that of an "independent contractor" — Commission found that relationship between applicant and 
respondent exhibited all the features of that of an "independent contractor" and that applicant had failed to prove the claim — Com- 
mission found that it had no jurisdiction to entertain a claim where "independent contractor" status had been established — Dismissed 
— Transport  

Reinstatement sought for employee alleged to have been unfairly dismissed — Respondent claimed employee justifiably dismissed for 
misconduct — Commission found employee had recieved less than a "fair go all round" — Granted in part — Casino  
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TERMINATION — continued 
Compensation for alleged unfair dismissal sought — Commission found on evidence dismissal was not harsh or unfair but that payment 

for the period of notice was required and thus ordered payment in lieu of notice — Granted — Furniture Manufacturing  
'Appeals against decision of Commission (67 WAIG 1006) to dismiss application on jurisdictional grounds after finding contract of 

employment to have been legally determined and consequently no dismissal to have occurred — Full Bench found contract not to have 
expired according to its terms but to have been terminated by notice — Full Bench thus found dismissal had occurred and that matter 
should be remitted to Commission for determination on its merits — Upheld — Education    

Applicant claimed unfair dismissal and sought compensation — Applicant dismissed for breaches of company's "safety policies" — 
Commission found appicant could not be held responsible for breaches of policies as it was shown in evidence that other employees 
were knowingly transgressing those policies and attempting to conceal the practices from the applicant's knowledge which suggests that 
the respondent's grounds for dismissal were harsh and unfounded and therefore unfair — Commission found compensation to be in 
order — Granted — Catering Industry  

Applicant sought order of compensation for unfair dismissal — Commission found no evidence to support the claim — Dismissed — 
Vehicle Industry  

Applicant sought order for payment of pro rata annual leave due following termination of contract of employment — Commission 
found verbal contract did include annual leave as a condition and that pro rata payment should be paid to applicant — Granted — 
Leisure Industry        

Applicant sought order for compensation of salary in lieu of notice on grounds of unfair dismissal — Commission found no evidence 
that applicant's contract included a probationary period as had been suggested by the respondent and also that applicant despite this 
fact had not demonstrated a lack of counselling, therefore the dismnissal could not be found to be unfair — Dismissed Liquor In- 
dustry         

Applicant claimed summary dismissal was unfair and sought compensation and entitlement — Entitlement found not due pursuant to 
section 29(b)(ii) but could nevertheless be considered pursuant to section 26 in the event of finding of unfair dismissal — Dismissal 
found to be lawful and not summary — Unfairness not established — Dismissed  

Order sought re conditions of employment of employees who have been offered re-employment following dismissals — Commission 
determined matter by the issuing of a consent order in the terms of agreement reached by the parties — Granted — Meat Industry  

Applicant terminated due to unsatisfactory performance — Applicant claimed unfair dismissal and sought order of compensation for 
salary and other contractual entitlements — Commission found no evidence of unfair dismissal — Dismissed — Retail Industry  

Applicant sought order for compensation in form of wages in lieu of notice and wages allegedly due but not paid — Commission found 
compensation was due in line with the applicant's claim — Granted — Recreation Industry  

'Appeal against decision of Commission at (67 WAIG 620) to dismiss a claim that employee was dismissed — Full Bench found section 
27(l)(a) of Act provided for dismissal of trivial matters if Commission is satisfied public interest is not served and if person referring the 
matter does not show sufficient interest in pursuing the matter — Full Bench found Commission was entitled to reach the opinion 
which lead to the issue of an order of dismissal of proceedings — Dismissed — Retail Industry  

Applicant claimed unfair dismissal and sought order of compensation for benefits under contract of service — Applicant dismissed 
due to refusal to accept terms and conditions of employment following probationary period — Commission found no evidence of 
harsh or oppressive exercise of respondents legal rights to terminate given the particular circumstances and that no contractual entitle- 
ment existed as claimed — Dismissed — University Accommodation  

Applicant sought order for compensation and outstanding wages arising from unfair dismissal — Commission found respondent was 
entitled to assume that, by leaving her place of employment following notice being served, applicant had abandoned her work and 
repudiated her contract of employment — Dismissed — Vehicle Industry    

Appicant sought order for compensation on grounds of unfair dismissal — Commission found on case evidence dismissal was not 
unfair — Applicant refused to work re-arranged working hours and resulted in there being no useful work for him to perform 
Dismissed — Food, Beverage, Tobacco Industry  

'Appeal against decision of Commission at (67 WAIG 292) to find an employee/employer relationship existed and to grant compensation 
— Appellant claimed insufficient weight given to written contract and that Commission erred in law in arriving at its decisions that 
employee relationship existed — Full Bench's majority decision found that Commission had correctly reviewed the evidence presented 
to it and that employee relationship was contained in the contract — Full Bench upheld that part of claim that related to the question 
of employee relationship but unanimously decided that matter should be remitted for further hearing re claims for compensation — 
Dismissed — Cleaning Services    

Employees dismissed due to redundancy — Applicant union sought order of compensation over and above amount already paid on 
termination — Commission confirmed respondent's right to reorganise business but found that insufficient weight had been given to 
employees' length of service, resultant hardship, age etc and it was unfair to terminate their contracts without these considerations — 
Commission found compensation was in order — Granted — Retail ■•••■ 

Applicant sought compensation for allegedly unfair dismissal — Commission found no warnings were formally conveyed but that this in 
itself did not prove a case of unfair dismissal based on FMWU v. Uniting Church of Australia, Trinity Parish, Perth Property Commit- 
tee (66 WAIG 1291) — Commission found that respondent's view that applicant was unable to perform job effectively was correct and 
that applicant could not have improved his performance to a satisfactory level despite duties being added to the job — Dismissed Oil 
and Gas  

Applicant sought order of unfair dismissal and compensation — Commission found no evidence of unfair use of respondent's right to 
terminate and that clearly the applicant failed to meet the criteria required by respondent's operations for adequate performance — 
Dismissed — Wholesale/Retail  

Applicant union claimed employees were unfairly dismissed and sought order for reinstatement — Commission found central questions 
were whether employees were on specific short term contracts and if notwithstanding this, there existed an undertaking by respondent 
that persons so employed were to be classified solely as "permanent employees" — Commission found on evidence contracts were of a 
specific set period and it was not unfair to dismiss employee given the agreed conditions of employment that existed, also that no agree- 
ment or undertaking as expressed by the applicant to make all employees permanent existed, rather that it was a statement that in 
future, permanent employees could not regard their employment as being permanent — Dismissed — Government Building  

Applicant sought order for compensation as a result of unfair dismissal — Question raised re casual or permanent part-time contract — 
Commission found contract was of a casual nature and that this was reasonable in all circumstances — Commission found this condi- 
tion was supported by applicant's acceptance of the hourly rate of pay and that therefore dismissal was not unfair or of a summary 
nature — Dismissed — Hospitality Industry  

Applicant sought order of compensation for employee summarily dismissed for misconduct — Commission found actions of employee in 
question showed that he had not intended to repudiate his contract of employment but that he correctly questioned the authority of his 
work mate over him and had received less than a fair go all round as a consequence of this — Commission found compensation in 
order, there being no claim for re-employment — Granted — Timber Industry  

Applicant sought order of unfair dismissal — Commission found no "trial" period existed in the terms of the contract and that the onus 
of proof was therefore on applicant to prove unfair dismissal — Commission said the issue of "competence in all circumstances" and 
of misleading information re qualification combined to give respondent sound reason to dismiss — Dismissed — Catering    

Applicant union sought order that a safety officer, dismissed under "last on first off" policy be reinstated and that such officers be 
exempt from this policy — Commission found an agreement between the applicant and respondent confirmed the appointment of this 
particular employee as third safety rep on site to be legitimate, but that this did not specify continuing employment for this worker or 
exemption from "last on first off" policy — Commission dismissed the claim submitted for arbitration but ordered maintenance of ex- 
isting policy of requiring a safety rep for each construction site — Dismissed — Building Industry  
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CUMULATIVE DIGEST—continued 

TERMINATION — continued 
Employee dismissed for alleged misconduct — Union sought reinstatement as respondent's action was harsh, oppressive and unfair — 

Union claimed alleged threat of violence by employee was misconstrued and made in jocular manner without intent to execute — 
Respondent argued it had an obligation to protect its employees from interference with their employment — Furthermore all 
employees are under an implied duty to conduct themselves in a reasonable manner with fellow employees especially in isolated com- 
munities — Commission found respondent had right for concern on facts provided re police inquiry into threats of violence and con- 
cern for safety of particular members of workforce — Commission drew attention of parties re "final warning" and stated that it 
should be brought to an employee's attention — Commission found no ground in the instant case to conclude that it should interfere 
with company's right to terminate — Dismissed — Mining Industry  

2Appeal against Commission's decision at (67 WAIG 1431) to dismiss claim for reinstatement of employee dismissed for alleged 
misconduct — Appellant alleged Commission erred in holding that dismissal was not of a harsh, oppressive or unfair manner and that 
employee in question was an "unsuitable employee" in remote community — Furthermore dismissal was a pretence to circumvent pro- 
per investigation as prescribed — Full Bench found Commission rightly recognised respondent's obligation to protect other employees 
against physical risks and noted that respondent could be held liable at law for failing to take steps to prevent injury or harm to 
employees — Furthermore Full Bench noted respondent had exercised its right to terminate contract of service in a prescribed manner 
and found Commissioner was right in declining to interfere — Dismissed — Mining  

Applicant sought order of compensation for alleged unfair dismissal — Commission found termination had resulted so as to avoid the 
respondent any inconvenience in having applicant on sick leave and that the fundamental notion of "a fair go all round" had been 
neglected — Commission found the consideration given to the applicant had been inadequate and that compensation for unfair 
dismissal would be granted on the strength of accrued sick leave — Granted — Furniture Manufacture  

Applicant sought order for reinstatement or compensation following from an alleged unfair termination of employment — Commission 
found respondent had shown disregard for the applicant, abrogated its managerial responsibility by termination of applicant's employ- 
ment, that the reasons cited for this termination were unfounded and that the real reason was that the position was to be given to an 
associate of the respondent — Commission found this action to be unfair and ordered compensation as reinstatement was not tenable 
— Granted — Hospitality  

Applicant union claimed harsh and unfair dismissal of worker over absences — Respondent claims dismissal was justified due to previous 
warnings and to the fact that the Company undertook an investigation into the absences prior to effecting termination — Commission 
found that employee knew his obligation to inform his employer of absences, and that his absence was in wanton disregard of the con- 
sequences — Dismissed — Mining  2Appeal against decision of Commission at (67 WAIG 1289) re compensation awarded — Appellant claimed Commission had erred in 
concluding employees conduct did not warrant summary dismissal and in awarding compensation which were beyond jurisdiction, 
pursuant to section 23 — Full Bench found that the usual tests as to whether the contract of service had been damaged and if 
employee's actions constituted a fundamental breach of rules and regulation were correctly applied — Furthermore Full Bench found 
that granting of compensation was open to the Commission and had been fairly applied — Dismissed — Liquor and Accommodation. 

Employee (Manager) claimed unfair dismissal and sought contractual entitlements — Respondent claimed misconduct — Onus on 
employer to specify terms of alleged gross misconduct at time of dismissal — Commission found that summary dismissal of applicant 
was unfair, and that respondent failed to establish misconduct — Commission also found that in granting redress it is not restricted to 
specific claim and that overriding consideration is that any remedy is just and equitable — Granted — Retail  

Applicant claimed unfair dismissal and sought pro rata long service leave payments — Burden of proof on Applicant — Commission 
found this not discharged — Dismissed  

Claim for contractual entitlements — Applicant failed to secure re-election as Secretary and sought further severance payment, super- 
annuation payment, payment in lieu of leave not taken for travelling time and rostered days off, incorporation of expense allowance in- 
to total salary for purposes of calculation of entitlements, and reimbursement of wine purchases — All claims dismissed other than 
claim for further severance payment — Commission found that claim for further severance pay rested on interpretation of contract of 
service — Granted in Part — Unions  

Applicant claimed unfair dismissal and sought contractual benefits — Commission found Applicant not to have been unfairly dismissed, 
preferring Respondent's evidence — Commission also found Applicant to have been employed under provisions of Farm Employees 
Award and determined entitlements accordingly — Granted in Part — Agriculture  

Employee dismissed due to failure to notify of absence from work — Applicant Union claimed unfair dismissal as employee's absence was 
covered by doctors certificates — Respondent refuted claim and alleged that employee had abandoned his employment — Commission 
found Union claims could not be sustained as retrospective medical certificates could not re-constitute the contract of employment and 
avoid the deeming provisions whereby employee had abandoned his employment — Commission furthermore found that claims were 
without merit and did not warrant the Commission's inferrention — Dismissed — Mining (Iron Ore)  2Appeal against decision of Commission [(1987) 67 WAIG 1231] to dismiss claim for unfair dismissal and for contractual benefits — Full 
Bench found Commission mistook Appellant's intention to lead evidence in original proceedings and its failure to allow evidence 
subsequently constituted a denial of natural justice — Upheld and remitted to Commission for further hearing and determination — 
Furniture Manufacturing  

Applicant claimed unfair dismissal and sought reinstatement — Respondent claimed termination was due to misconduct — Commission 
found that on balance Respondent failed to prove misconduct, however, as Respondent had reasonable grounds to suspect Applicant 
to be guilty of misconduct the termination was not unfair — Dismissed — Security  

TAppeal against decision of Commission at (67 WAIG 1410) to dismiss application for unfair dismissal — Full Bench found no substance 
to any of the grounds of appeal and that original reason for dismissal were substantial and not unfair — Dismissal — Construction  

Application appealing against decision of respondent to dismiss applicant for inefficiency subject to regulation 86A of the Education Act 
1960 — School Teachers Tribunal found grounds for the action taken against applicant were well founded and that he had been given 
the chance to improve and remedy the problem — Respondent found to be justified in taking action and that the application of regula- 
tion 86A had been equitable and fair — Dismissed  

Applicant sought order for compensation arising from unfair termination of employment — Commission found that termination was 
open to the respondent following a number of warnings to applicant for unsatisfactory performance and that applicant was well aware 
of the respondent's requirements for him to improve his performance and attitude — Dismissed — Metal Industry  

Applicant sought order for reinstatement with compensation, or compensation for unfair dismissal — Commission found that 
respondent had not acted unfairly and that applicant had received more than a fair go following the period of recuperation after a road 
accident — Commission found respondent did have cause to consider applicant a poor risk for future employment — Dismissed — 
Ship Building  

Applicant sought order for moneys due from a staff superannuation scheme following retrenchment — Respondent denied retrenchment 
and claimed contract was terminated at applicant's own volition thus rendering a full pay out under the superannuation scheme im- 
possible — Commission found the question of retrenchment was central to determining the claim — Evidence suggested that the appli- 
cant was in fact retrenched and therefore applicant was entitled to full benefit from the superannuation fund — Granted — Rail 
Industry  

Applicant sought order for unfair dismissal and compensation of contractual entitlements due under terms of a contract of employment 
— Commission found there existed an entitlement to annual leave but that "loading" on that leave was not a part of the contract — 
Commission found on evidence that dismissal was summary in nature and unfair as it was carried out in response to a direction that 
could not have been complied with — Granted — Retail Industry  

'Appeal against decision of Commission at (67 WAIG 1251) re dismissal of claim for contractual entitlements — Appellant claimed 
there was evidence that was not produced at initial hearing which would have established the contract of employment — Full Bench 
found in favour of Appellant in that decision of an order for dismissal was due to lack of evidence — Full Bench found circumstances 
were extraordinary and remitted case for further hearing and determination — Upheld — Bloodstock Industry  
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CUMULATIVE DIGEST—continued 

TERMINATION —continued 
Alleged non-payment of contractual benefits — case remitted by Full Bench at (67 WAIG 1747) — Commission found fresh evidence 

given by Applicant and witnesses had established that a bona fide employment contract existed and relieved previous doubts concern- 
ing the entitlement to pro rata leave payments — Commission accepted calculations provided by Applicant in the absence of any argu- 
ment to the contrary by Respondent — Granted — Bloodstock Industry  

Applicant sought order of unfair dismissal and reinstatement — Commission found that a new offer of employment achieved through 
the conciliation processes of the Commission had been made to the Applicant — Commission found that this offer had been refused by 
the Applicant for various reasons — this action caused Respondent to consider the matter of an offer of employment to be at an end — 
Commission, after being satisfied that the object of the Act had been considered fully, dismissed the claim under section 27 (1) (a) (iv) 
— Dismissed — Catering Industry  

Employee dismissed for alleged insubordination — Applicant Union claimed dismissal as harsh and unreasonable and sought reinstate- 
ment — Respondent refuted claim — Commission found in Union's favour as act of insubordination was not deliberate or wilful or of 
such nature as to strike at an essential element in contract of service — Furthermore Commission found act was committed in a situa- 
tion of stress and not a question of disobedience which would impose on an employers right to enforce discipline — Granted — Meat 
Industry  

Employee terminated for alleged lack of professionalism and disruptive influence — Applicant Union claimed unfair dismissal and 
sought compensation — Respondent refuted claim and argued that employee had resigned — Commission in relation to employees 
misdemeanours, found that on evidence those transgressions did not provide sufficient grounds for dismissal and awarded compensa- 
tion for the distress and loss of employment — Granted — Health and Welfare Services  

-'Appeal against decision at (67 WAIG 916) re unfair dismissal seeking compensation — Appellant claimed Commission erred in law and 
did not determine the claim for unfair dismissal properly in accordance with the weight of evidence — Furthermore Appellant iden- 
tified a number of deficiencies in matters presented by the Respondent — Full Bench found upon evidence provided, it was open to the 
Commission to conclude on the balance of probabilities the given notice prior to dismissal — Full Bench found that there was insuffi- 
cient evidence re grounds that justified summary dismissal, however in the circumstances it was well within the powers of the Commis- 
sion to decline to make any award re compensation — Dismissed — Hospitality  

Applicant sought order of compensation for contractual entitlement unpaid following alleged unfair dismissal — Respondent raised 
question of Commission's jurisdiction to determine the claim, it being subject to a federal award — Commission found that the verbal 
contract operated in the manner described by the Respondent and that the resultant termination of that contract was not unfair nor was 
there failure to pay the full contractual entitlement at the conclusion of this contract — Commission found question of jurisdiction was 
established in the Respondent's favour and that the Commission, based on case evidence was without power to entertain the claim — 
Dismissed — Pastoral Industry  

Employee terminated for non-compliance of Company's orders — Applicant Union claimed that order to transfer was not lawful under 
the terms of contract of service — However Union argued if it were lawful then termination of employment was unreasonable and that 
employee was not given a "fair go" — Respondent rejected claims and argued that an unqualified right exists to order employees' 
transfers, and having refused the employee repudiated his contract of employment — Commission accepted Company's right to tem- 
porarily transfer its employees to resolve operational needs — However Commission found where circumstances of the transfer involve 
the employer's right to terminate was exercised, then intervention by Commission is justified to protect employee against an unjust or 
unfair exercise — Commission found employee's objective was not to be disruptive nor to undermine Respondent's attempts to resolve 
operational requirements and ordered re-employment — Granted — Mining — Mechanical Fitter  

Employee terminated for economic reasons — Applicant claimed unfair dismissal and sought compensation — Respondent refuted claim 
— Commission found respondent having lost two agencies had to prune its cost of operations and decision of termination for commer- 
cial (or economic) reasons was not unfair — Dismissed — Wholesale  

Employee dismissed for alleged negligence — Applicant Union claimed Company had acted harshly and oppressively and that employee 
had been denied natural justice in the conduct of the enquiry — Furthermore the Company had failed to show beyond reasonable 
doubt that damage to equipment had been caused by employees negligence and sought reinstatement — Respondent argued dismissal 
was with notice, having found employees continuing negligence contributed to unsafe behaviour and attitude — Comission found ter- 
mination in accordance with contract of employment and that Union had not discharged the onus it carried in this matter — Dismissed 
— Mining  

Applicant sought order for compensation following an order of the Commission to grant re-employment, was appealed, and has now 
been remitted for hearing on the appropriate quantum of compensation that should arise — Commission found on the basis of cost in- 
curral, loss of employment, and loss of salary prior to the issuing of the order, compensation of $10 000 was warranted — Granted — 
Mining   

Employee dismissed for alleged incompetence — Applicant Union claimed unfair dismissal and sought reinstatement — Union argued 
that no proper investigation or counselling was conducted — Respondent argued that the absence of a procedure to review the 
dismissal did not detract from its right to terminate and the lack of counselling was not fatal when considering the correctness of its ac- 
tion — Commission found in favour of Union as respondent had ignored employees Line Supervisors advice of caution and then 
dismissed employee in a pre-emptory fashion when problems occurred — Commission however found that reinstatement would be im- 
practical and awarded compensation — Granted — Mining/Iron Ore  

Applicant claimed unfair dismissal and sought order for contractual entitlements arising from a contract of employment — Respondent 
refuted claim — Commission found there existed as part of that contract an entitlement to a car allowance as claimed as well as entitle- 
ment to two weeks' notice which was not received — Commission concluded that dismissal was unfair but that the claim could not be 
completely substantiated — Granted In Part — Transport Industry  

Employee summarily dismissed for alleged misconduct — Applicant claimed unfair dismissal and sought compensation — Respondent 
denied claim — Commission found Respondent's action of summary dismissal following suspicion of theft on the part of the Appli- 
cant was unfair — Commission found that to take the option of dismissal rather than pursuing an action through the courts was open 
to the Respondent but that dismissal, if it was to be fair in an industrial sense should have been done subject to the terms of the contract 
of employment — Summary dismissal was unfair in these circumstances and compensation should be awarded — Granted — Hair- 
dressing   

Employee summarily dismissed for alleged prejudicial conduct — Applicant sought order for salary in lieu of notice following summary 
dismissal — Commission found dismissal was unjustifiable and that the contract of employment specified a period of only two weeks 
and that therefore the Applicant was entitled to payment for only that period of notice — Granted In Part — Health Industry  

Employee claimed unfair dismissal — Applicant argued that no notice or payment in lieu of notice was received and sought order for 
reinstatement, "outstanding moneys" and compensation — Respondent refuted claim and argued services provided were on a volun- 
tary basis — Furthermore Applicant was not an employee pursuant to the Industrial Relations Act and therefore Commission did not 
have jurisdiction to hear the matter — Commission found there were offers of employment and at best "negotiations" re contract of 
employment between the parties — However Commission found there is no or insufficient evidence to establish that the offer was ac- 
cepted by Applicant — Commission found Applicant was not an employee and dismissed claim for want of jurisdiction — Dismissed 
— Health and Welfare  

Applicant sought order of unfair dismissal and compensation — Commission found question to answer was that, was termination 
reasonably open to the employer in all the circumstances following Applicant's disregard for the standing of the Respondent's business 
— Commission concluded that the evidence suggested the Respondent had not acted harshly or unfairly in exercising its legal right to 
terminate the Applicant's employment — Dismissed — Marine Broking  

Employee summarily dismissed for alleged insubordination — Employee claimed his priority was to work in the most efficient and 
effective way and this view often differed from managements — Respondent argued that employee is the antithesis of the model 
employee and both counselling and warnings had failed to change his behaviour — Commission found employees duty is to work as 
directed and ordered probationary employment with employers common law right to dismiss employee if misconduct occurred during 
that period — Granted — Mining/Gold  
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TERMINATION —continued 
Employee dismissed for alleged misconduct — Applicant sought declaration that dismissal from employment was unfair and sought an 

order for reinstatement — Applicant claimed no warnings or counselling or indication of poor performance was ever given — Respon- 
dent claimed misconduct was of a nature that threatened the contract of employment and under those circumstances was not unfair — 
Commission found evidence of Applicant to be most consistent and that dismissal was based on unreliable reports of the Applicant's 
work performance and nature and that such action on such evidence was harsh and unfair — Reinstatement found to be suitable — 
Granted — Retail Industry  

Employee dismissed due to economic downturn and restructuring — Applicant sought order of unfair dismissal and compensation — 
Commission found employee was terminated pursuant to all award entitlements and that the dismissal was not unfair on evidence of 
the Respondent's enforced restructuring — Applicant's position was made redundant and that the claim had not been established 
Dismissed — Timber Industry  

Employee alleged to have been dismissed following refusal to accept (a) requirement to pay a management fee to parent company and 
(b) management restructuring — Applicant sought order for compensation of salary and motor vehicle expenses and reinstatement — 
Respondent refuted claims — Commission found no evidence of constructive dismissal due to no established threat to employment 
from Respondent — Managerial prerogative exists to change organisational structure therefore claims for compensation and reinstate- 
ment must fail as they do not come under the scope of the Act as Applicant had resigned — Commission found on evidence no entitle- 
ment to motor vehicle expenses and that a review after six months was obligatory in terms of appointment and that this having not oc- 
curred Applicant was entitled to payment of salary at a level determined as fair by the Commission — Compensation ordered — 
Granted in Part — Weather Forecasting   

Employee dismissed due to poor work performance and unsuitability — Applicant sought order for compensation arising from an unfair 
dismissal due to no warning or counselling being given — Respondent claimed Applicant resigned and questioned jurisdiction of Com- 
mission to hear the claim — Commission found constructive dismissal of Applicant had occurred, however the claim as to the unfair 
nature of that dismissal was not supported by evidence from the Applicant — Commission made no finding on question of compensa- 
tion — Dismissed — Oil and Gas Industry  

Employee dismissed for failure to attain a satisfactory level of construction quality on project homes — Applicant claimed unfair 
dismissal and sought compensation for an unpaid bonus — Respondent rejected claims — Commission found no warning of a substan- 
tial nature was ever conveyed to Applicant, and that responsibility for the duties of the Applicant was shared primarily with the super- 
visor therefore it was unfair to level blame for building construction inadequacies completely on Applicant — Primary responsibility 
falls with supervisor — Commission found dismissal was unfair — Compensation of the bonus payment awarded — Granted — 
Building Industry  

TRAVELLING — 
Application to vary award — Applicant sought removal of entitlements to first class travel as it related to interstate and overseas air 

travel — Commission found that a traditional nexus existed between police and public sector employees and that the public sector 
employees no longer received these conditions, therefore it could not justify retention of these conditions for police — Commission 
found applicant only sought to remove the unqualified right to first class travel and that the strength of evidence meant police must 
comply with new public sector standards — Granted — State Government  1188 

UNIONS — 
Registration of new organisation entitled Construction, Mining and Energy Workers' Union sought — New organisation results from 

amalgamation of BWIU with FEDFU — Various other organisations objected on grounds that proposed name was misleading and 
that by virtue of amalgamation the amalgamating organisations will be registered in relation to industries to which they were not 
previously registered — Majority decision of Full Bench found objections unjustified and requirements of Act satisfied — Granted — 
Union  

Application for amalgamation of FMWU and Metropolitan Laundry Employees Union — FLAEU objected, however, Full Bench 
found the membership of the organisation would not be extended by the proposed amalgamation — Granted — Unions  

Applicant sought order that SSTU observe rules by treating as a nullity a decision by executive of said union to expel the applicant for a 
breach of its misconduct rule — Respondent conceded its actions were against natural justice and further conceded to the order as ask- 
ed — Commission ordered in favour of applicant — Granted — Union  

Applicant sought order to increase constitutional coverage of FMWU to include occupation of enrolled nurses — RANF opposed claim 
to increase coverage on grounds that overlapping would occur and also that it already had coverage of this group — Full Bench 
unanimously found that sound practical reasons had been established to support the claim and that no serious overlapping would occur 
— Granted — Health and Welfare  

Applicant sought order for an inquiry into a union election on grounds that one nominee was ineligible for executive office, some eligible 
members were not entitled to vote and that membership roll was deficient with regard to requirements of the Act — President found in- 
sufficient evidence to support claim of an ineligible nominee also that problem of financial members not appearing on roll would be 
overcome and finally that claim re deficiencies in membership roll were unfounded — Dismissal — Unions  

'Failure by union to assist its member — Applicant sought order that union had failed to assist with recovery of moneys and entitlements 
or to offer legal assistance to him, as a member, against former employer — Respondent raised question of jurisdiction of Commission 
under section 66 — President found question of applicant's financial membership need not be answered and that on interpretation of 
union rules it was found that union was not obliged to assist industrial members, but that the union was empowered to discharge its 
obligations under the rules as it saw fit — Dismissal — Metal Trades  

Appeal against decision of Commission (67 WAIG 850) to vary Agreement by including provision for paid union meetings — Appellant 
claimed Commission relied on material that was not properly before it and was therefore inadmissable — Appellant also claimed deci- 
sion to be in contravention of Wage Fixing Principles and thus section 43 (2) of Act — Full Bench found material in question to have 
been before Commission in Court Session proceedings to which Appellant was party — Consequently Full Bench found Appellant to 
have been aware of material and further to have been afforded a hearing where it had opportunity to contest material — Full Bench 
also found not to have acted outside Principles, to have determined matter on merit and that it was open to Commission to find as it did 
as an exercise of discretionary judgment — Dismissed — Iron Ore  

'Dispute re eligibility to nominate for Union Office — Applicant claimed eligibility to nominate for office — Respondent rejected claim — 
President found upon proper construction of the Rules of the Union, Returning Officer was entitled to reject Applicant's nomination 
as he was not at that time a financial member — Dismissed — Union  

'Alleged misinterpretation of Rules — Applicant claimed eligibility for Union position and requested interpretation thereof — 
President found resolution which gave effect to the election in which Applicant participated was not an election for Branch Executive 
Member and was therefor not subject to restrictions on the eligibility to vote which are imposed by virtue of particular rules in respect 
of an election for above office — President found no need to issue order — Unions  

Application for variation of award — Applicant Union sought classifications to be included in Wages clause — Claim involved employees 
who are members of various Unions and these Unions strongly objected to the proposals — Respondent neither supported nor oppos- 
ed claims, however voiced its fears of future demarcation problems that may seriously disrupt efforts to obtain optimum production 
results — Commission found variation to award would give dual award coverage to some classifications — Furthermore Commission 
found Applicant Union claims for award coverage failed on constitutional grounds — Dismissed — Cement/Concrete Products  

57841-15 
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UNIONS —continued 
:Claim that work of wall and ceiling fixers to be performed exclusively by members of the Operative Plasterers and Plaster Workers 

Federation — Counterclaim by Building Workers Industrial Union that persons employed as wall and ceiling fixers ineligible for 
membership of either Union; also that wall and ceiling work traditionally done by carpenters — Threshold question considered: what 
are plasters and fibrous plaster workers according to words used in constitution rule? — Question determined on record and evidence 
of witnesses — Constitution rule construed according to decision of Western Australian Industrial Appeals Court, Transport Workers 
Union v, Hamersley Iron Pty Ltd and Australian Workers Union (53 WAIG 1103 at 1105) — Historical development of award defini- 
tions relevant in construction of Union constitution rule — Commission found that to uphold the Applicant's construction of its own 
rule must be to permit membership of persons who are engaged on wall and ceiling work in which plaster will never be used; result 
would be absurd — Commission found on evidence produced that carpenters have traditionally performed wall and ceiling work ex- 
cept for wet plaster jointing — Declared that persons qualified and employed as wall and ceiling fixers not eligible for membership of 
Applicant or Respondent Unions — Range of wall and ceiling work performed by persons eligible for membership of either Union also 
declared — Discretionary judgment of Commission to be left undisturbed in this case — Commission formally recognised legitimate 
areas of coverage between Appellent and Respondent — Appeal dismissed — Building Industry  2226 

Application for new award to cover Veterinary Surgeons — Applicant Union submitted that its eligibility rules included a reference to 
"animal welfare officers or workers" and claimed veterinary surgeons fitted that description — Respondent argued that clause in the 
Eligibility rule which Union relied upon in general terms covered unskilled and semi-skilled people, and to include veterinary surgeons 
to that subparagraph would offend the principle of eiusdem generis — Commission found in favour of Respondent's argument — 
Commission found Union's Constitution does not allow it to enrol veterinary surgeons and dismissed application for want of jurisdic- 
tion — Dismissed — V eterinary   ■    2263 

Application for Stay of Order pending outcome of Appeal — Applicant Union claimed continuance of Order created a position of 
considerable prejudice in relation to the disaffection of members — President found no point in maintaining the effect of the restraint 
which order imposed as Rules of Union imposed on equal restraint and Secretary's undertaking imposes a moral compulsion to ensure 
that members official adhered to Rules — President found balance of convenience favoured Stay of Order — Granted — Timber  2262 

VICTIMISATION — 
Employee terminated for alleged lack of professionalism and disruptive influence — Applicant Union claimed unfair dismissal and 

sought compensation — Respondent refuted claim and argued that employee had resigned — Commission in relation to employees 
misdemeanours, found that on evidence those transgressions did not provide sufficient grounds for dismissal and awarded compensa- 
tion for the distress and loss of employment — Granted — Health and Welfare Services  

Employee terminated for non-compliance of Company's orders — Applicant Union claimed that order to transfer was not lawful under 
the terms of contract of service — However Union argued if it were lawful then termination of employment was unreasonable and that 
employee was not given a "fair go" — Respondent rejected claims and argued that an unqualified right exists to order employees' 
transfers, and having refused the employee repudiated his contract of employment — Commission accepted Company's right to tem- 
porarily transfer its employees to resolve operational needs — However Commission found where circumstances of the transfer involve 
the employer's right to terminate was exercised, then intervention by Commission is justified to protect employee against an unjust or 
unfair exercise — Commission found employee's objective was not to be disruptive nor to undermine Respondent's attempts to resolve 
operational requirements and ordered re-employment — Granted — Mining — Mechanical Fitter  

Dispute re warning letters on personal files — Applicant Union sought order to have final warning letters removed from members 
personal files following industrial action — Respondent refuted suggestion that letters constituted formal warnings but merely con- 
veyed information regarding contracts of employment; no victimisation occurred nor were the letters disciplinary — Commission 
found on examination of the text of these letters that they were a mere recitation of fact and events — Commission found no warnings 
issued — Dismissed — Mining Industry  

WAGES — 
Salary payable to shift supervisors — Remuneration claimed to be restricted by imposition of ceiling on shift penalties — Held that ceiling 

is one small facet of a complicated salary package no employee has been treated unfairly or prejudiced by introduction — Dismissed — 
Mining Industry  

Application for order to lift industrial action by underground miners and surface employees so that negotiation for new piecework rates 
can proceed — Respondent union claims applicant should comply with previous agreement reached between parties and that this 
agreement be re-negotiated forthwith — Commission found the transfer of specific mining operations to a subcontracting company in 
effect negated the agreement but that on return of control of these operations to the applicant, re-negotiation of conditions and 
piecework provisions should have taken place — Commission ordered continuation of original agreement but that it should be 
suspended for a 30 day period for re-negotiation — Granted — Mining (Gold)  

Applicant sought order for wages to be paid to employees for period of a strike and imposed black bans — Commission found nothing 
in circumstances of events established a situation that restored the payment of wages for this period — There was not any contract to 
pay the workers in the way submitted by the Applicant — Dismissed  

Application to vary award — Applicant Union sought inclusion of classification of linemen — live line in wages clause and deletion of 
special rate in Clause 31 (18) — Respondent objected arguing that it impinges on the flexibility of its operations and proposed a 
counterclaim — Commission found Respondent's proposal as a reaction to an incorrect construction of award and one which would 
have the effect of worsening employment conditions of employees who qualify as linemen — live line — Commission noted the point of 
equity based on comparisons and found substantial merit in Union's case to allow claim — Granted — Electrical Power  

Variation of awards and agreements re salary rates — Applicant sought increase by four per cent pursuant to current Wage Fixing 
Principles, more particularly the Restructuring and Efficiency Principle — Respondent agreed to the increase after extensive negotia- 
tions — Commission found papers lodged in support of these applications complied with both the spirit and the letter of Commission's 
Wage Fixing Principles — Commission however found notwithstanding that the claims were lodged sometime back, the operative date 
of order should be effective from the next pay period — Granted — State Government Administration  

Alleged non-payment of contractual benefits — Applicant claimed commission on seven contracts was owed — Respondent refuted 
claim and denied there was any employment contract — Commission found Applicant had failed to establish that employer/employee 
relationship had existed — Dismissed — Securities Industry  

'Adjustment of wage rates pursuant to Anomalies and Inequities Principles — Applicant Union claimed anomaly existed in wage rates of 
"non-production" and production employees of Respondent — Respondent supported claim — Commission in Court Session found 
claim within present principles and that no flow-on would occur — Furthermore increases are of a once only nature to establish an 
equitable base — Granted — Aerated Water  
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CUMULATIVE DIGEST—continued 

WORK VALUE — 
First award for parliamentary electorate secretaries sought — Wage Fixing Principles relating to first awards and work value require the 

maintenance of existing rates and conditions unless proved inappropriate — Commission found parties to have demonstrated that 
value of work performed warranted increased rates — Granted — State Government  2Appeal against decision at (67 WAIG 1604) re increase in disability allowance — Appellant alleged Commission erred in applying work 
value changes principle and submitted that claim had failed to satisfy the strict test required — Furthermore increase granted was 
against weight of evidence and contrary to substantial merit of case — Full Bench found no jurisdiction on the evidence to increase ex- 
isting allowance — Furthermore Full Bench found any increase would be subject to the second tier ceiling — Upheld — Electrical 
Power     

Variation of awards and agreements re salary rates — Applicant sought increase by four per cent pursuant to current Wage Fixing 
Principles, more particularly the Restructuring and Efficiency Principle — Respondent agreed to the increase after extensive negotia- 
tions — Commission found papers lodged in support of these applications complied with both the spirit and the letter of Commission's 
Wage Fixing Principles — Commission however found notwithstanding that the claims were lodged sometime back, the operative date 
of order should be effective from the next pay period — Granted — State Government Administration  2Appeal against decision of Commission to vary award by including new classifications and definitions — Commission fixed retrospective 
date of operation prior to fixing actual wage rate to enable further negotiation without penalising those employees whose work value 
had in the opinion of both parties significantly increased as of that date — Full Bench found decision to constitute an exercise of discre- 
tion and not to be wrong in any material sense — Dismissed — Transport (Rail)  


